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MONTANA— Supreme  Court. 
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N.  B.  LAUOHUR.   (IM  Dirt.)    HUUPHEUET  B.  HANILTOB.   (6th  Dtat) 


OKLAHOMA— Supreme  Court. 

FRANK  DALE,  Cbiw  JmnOK 
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OBEGON— Supreme  Court. 
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WYOMING— Supreme  Court. 
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■Supreme  Court  Utah  Territory  adjourned  sine  die  Deo.  SO,  188& 
•X>eo8«aed  Not.  29,  ISSfi.  •Appointed  Not.  80, 18B8. 

Digitized  by  Google 


COURT  RULES. 


muss  OF  THE!  SUFBEME  OOXTBT  OF  KAITOAS  BELATINa  TO 
THE  0OT7BTS  OF  AFFEALS. 


1.  The  court  of  appeals  of  tbe  Northern 
department  (also  Southern  department)  may, 
at  any  regular  term  held  In  either  division, 
srant  orders,  render  dectsiona,  and  deliver 
opinions  in  cases  pending  In  either  of  the 
other  of  said  divisions;  such  orders,  deci- 
sions or  opinions  to  l>e  at  once  transmitted 
to  the  clerk  of  the  court  of  the  proper  divi- 
sion and  therein  filed,  with  the  same  legal 
effect  as  if  originally  made  in  term  In  the 
dlrlsion  wher^  the  reapectiTe  cases  are 
pending. 

2.  Any  Judge  of  satd  court  shall  have  au- 
thority, at  chambers  In  any  division,  to  make 
all  necessary  orders  respecting  cases  pend- 
iti;:  in  either  division  of  said  Northern  de- 
partment (also  Southern  department). 

3.  In  all  cases  of  flnaJ  Jurisdiction  of  the 
courts  of  appeals,  a  review  by  this  court 
shall  not  be  deemed  a  matter  of  right  but  of 
oxceptlonal  Judicial  discretion.  In  any  such 
case,  the  aggrieved  party  may  present  to  this 
coart,  or  a  Judge  thereof,  ex  parte  and  with- 
out argument,  within  40  days  after  entry  of 
the  Judgment  of  the  court  of  appeals,  a  copy 
thereof,  together  with  a  copy  of  the  opinion 
and  syllabtis,  if  any  shall  have  been  filed; 
Buch  copies  to  be  certified  to  by  the  clerk 
as  full,  troe,  and  correct,  and  paid  for  by 
tbe  party  requesting  the  same.  Such  ag- 
fileved  party  shall  at  the  same  time  present 
a  petition  In  error  In  a  civil  action  or  an 
assignment  of  errors  In  a  criminal  case,  par- 
ticniarly  setting  forth  the  precise  point  or 
points  in  which  it  Is  claimed  the  court  of 
Appeals  erred,  and  if  this  court  or  any  two 
Justices  thereof  sliall  deem  the  allegations  of 
error  snfQclently  meritorious  to  warrant  a 
review,  the  court  or  such  two  Justices  will, 
vlthin  60  days  after  the  entry  of  such  Judg- 
ment, make  an  order  directing  Buch  case  to 


be  certified  to  this  court  upon  tbe  copy  of 
the  record,  which  shall  be  transmitted  by  the 
clerk,  who  will  retain  the  original;  but  if  no 
such  copy  has  been  made,  then  he  shall  pre- 
pare one  and  transmit  it,  the  fee  therefor  to 
be  taxed  as  other  costs.  When  such  order 
Is  made,  the  clerk  of  this  court  will  Issue 
summons  In  error,  upon  security  for  costs  be- 
ing given,  as  in  other  cases.  The  petition  or 
the  aasignments  of  error  with  the  copies  filed 
at  the  same  time  will  be  treated  as  if  at- 
tached to  the  copy  of  the  record  when  it 
shall  be  received  by  the  clerk  of  this  court. 
On  a  refusal  to  order  the  certification  of  any 
case  for  review,  a  short  entry  thereof  will  be 
made  by  the  clerk  of  this  court,  who  shall 
file  the  papers  and  number  them  as  a  case, 
and  the  additional  costs  shall  be  certified  by 
him  to  the  clerk  of  the  proper  court  of  ap- 
peals, to  be  collected  as  other  costs  in  the 
original  case. 

4.  In  all  cases  where  an  appeal  or  a  pro- 
ceeding in  error  from  a  court  of  appeals  Is  n 
matter  of  right,  the  procedure  shall  be  the 
same  as  In  like  apiwals  and  proceedings  in 
error  from  the  district  courts  to  this  court, 
as  far  as  applicable,  but  the  provisions  of 
the  next  preceding  rule  as  to  the  original 
record  and  copy  thereof,  and  the  copies  of 
the  Judgment,  opinion  and  syllabus  shall  also 
be  applicable  to  the  class  of  cases  referred 
to  in  this  rule. 

5.  Cases  originally  certified  by  this  court  to 
the  courts  of  appeals  and  brought  back  again 
for  review  will  be  assigned  for  hearing,  as 
nearly  as  practicable,  In  the  order  to  which 
they  would  have  been  ^titled  if  they  had 
remained  in  this  court  Other  cases  from 
the  courts  of  appeals  will  not  be  entitled  to 
any  precedence  over  cases  brought  from  the 
district  or  other  courto  to  this  court 
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STATE  T.  SCOTT. 
(Supreme  Court  of  Oregon.    Oct  28,  189S.) 

ADDLTKST—EtIDSKOBOT  AOOOHFLtOS. 

X,  One  who  admits  parttdpatlon  In  «dQl- 
tery  !■  an  accomjilice. 

2.  Where  the  accomplice  in  adolterr  testi- 
fied that  on  a  certain  dar.  without  prevIoaB 
agreement,  sh»  met  defendant,  shortb'  after 
abaodontng  her  hnalrand,  mad.  not  denrlng  to 
be  seen,  she  remained  in  the  woods  with  defend* 
ant  until  eveniog,  darins:  which  time  they  bad 
Eexoal  interconrae  and  lonched  together;  that 
the  sabaegnentlr  met  defendant  on  a  train,  and 
later  went  to  aa  hotel  with  him,  where  they 
had  intercourse;  and  the  only  corroborating; 
testimony  was  that  on  said  day  a  witness  imt 
np  a  Innch  for  defendant,  that  there  was  no 
prearranged  meeting  between  the  parties  in 
the  wocwk  that  other  witnesees  saw  them  in 
the  woods,  that  defendant  took  said  train  for 
another  pnrpose  than  meeting  said  accomplice, 
and  that  they  were  seen  on  the  train  together, 
—the  evidence  was  Insnfficient  to  snstain  a  con- 
riction  for  adattery. 

Ap[>eal  from  circuit  conrt.  Lane  cotmty;  J. 
G.  FullertoD,  Judge. 

Duncan  Scott  was  couTicted  of  adtdtery, 
and  appeals.  Berened. 

Oca  B.  DorilB  and  Geo.  A.  DoteIb,  for  ap- 
pellaitt.  O.  U.  Idleman,  Atty.  Oen.,  for  tbe 
State. 

M OORB,  J.  Tbe  defendant  u>  nmnarrled 
man,  having  been  Indicted,  tried,  and  convict- 
ed of  the  crime  of  adultoy,  committed  tn 
Lane  county  with  one  Loulaa  Babb.  wtfe  of 
A.  J.  Babb,  was  aentmcod  to  imprisonment  in 
tbe  penitentiary  for  tbe  term  of  one  year. 
From  ttils  judgment  the  defendant  appeals, 
and  iifrignH  as  error  liw  dralal  by  the  court  of 
Us  request  that  It  Instruct  the  Jury  to  find  a 
verdict  of  acqolttaL 

It  ia  disclosed  by  tbe  Mil  of  ezceptl<ms  that 
aald  Lonlsa  Babb  testified,  as  a  witness  for 
tbe  state,  over  the  defendant's  objection,  that 
on  July  12,  18M,  concluding  to  abandon  her 
husband,  she  engaged  one  Sid  Horn  to  come  to 
her  house  after  her  dothlng,  which  he  did  on 
tbe  following  day;  that  she  left  hw  home  In  his 
company  about  11  o*dk>ck  In  tiie  foroioon,  ami, 
after  going  a  short  distance,  met,  without  any 
prerkms  agreemoit,  the  defendant,  whom  she 
did  not  Uk^  nor  look  upon  as  her  Mend,  and, 
not  desiring  to  be  seen  by  othos,  she  remaln- 
v^p.no.1— 1 


ed  tn  the  woods  with  Ihe  defmdant  until  alxnit 
9  o'dodc  that  erentaig.  during  which  time  she 
had  sexual  Intenwurse  with  him;  ttaat  while 
In  his  company  tfae^  ate  a  lunch  comasflng  of 
idcAles,  cheese^  cold  beef,  and  bread;  that  at 
the  time  last  mentionBd  she  wait  to  Sid  Horn's 
house,  and  in  an  hour  ta  more  thereafter  the 
defendant  called  tb«^  but  soon  went  away; 
that  on  tbe  following  morning,  at  about  2 
o'clock,  she  left  Bugene  on  the  train  for  Fort- 
land,  to  seek  work,  and  to  visit  the  coast;  that 
on  entering  a  car  she  saw  the  deftaidant,  wbo 
told  ber  to  go  Into  another  car,  which  she 
found,  on  entering,  to  be  tbe  smoking  cai*; 
that  on  arriving  at  Portiand  tbe  defendant  oi-- 
dered  a  cab,  and  she  mts  conv^ed  to  an  hotel, 
w4iOTe,  that  night,  she'  occupied  the  same  bed, 
and  had  sexual  Intercourse,  with  blm.  Tbe  fol- 
lowing evidence  vras  also  Introduced,  and  ad- 
mitted, over  tbe  defendant's  objection,  as  tend- 
ing to  corroborate  the  testinumy  of  Mrs.  Babb: 
B.  H.  How  testified  that  on  July  13,  18M,  he 
was  engaged  in  tiie  bmdnees  uf  keeping  a  res- 
taurant at  Bugene,  and  at  8  o'clock  In  the 
morning  of  that  day  be  put  up  a  Inndi  for  the 
defoidant,  consisting  of  sandwiches,  pickles, 
clieese,  and  cake.  Sid  Horn  testified  that 
about  9  o'clock  In  the  forenoon  of  tbe  eame 
day  the  defendant  came  to  bis  house,  and  In- 
vited him  to  go  fishing,  but  he  declined  the  in- 
Tltetton;  that  be  did  not  teU  tbe  defendant 
anything  about  his  sgreement  to  go  after  Urs. 
Babb's  clothing,  or  that  she  Intended  to  leave 
her  husband;  that  the  defendant  went  with 
him  In  the  direction  of  Mrs.  Babb's  bouse,  but 
remained  at  the  river.  Ashing,  while  the  wit* 
ness  went  to  the  house  aftor  Mrs.  Babb's 
dothlng;  that  about  11  o'clock,  having  obtein- 
ed  the  clothing,  be  returned,  in  oonqjtany  with 
Mrs.  Babb,  to  the  place  where  he  left  the  de- 
fendant; toat  Mis.  Babb,  not  detiring  to  go 
to  the  witness'  house  until  evoilng,  remained 
with  the  defendant;  that  about  4  o'clock  In 
the  afternoon  of  that  day  he  and  his  wife,  Lil- 
lian Horn,  saw  the  defendant  and  Mrs.  Babb 
together  In  the  woods;  snd  thst  the  defendant, 
on  the  nuwnlng  of  July  14tb,  left  Eugene,  to 
go  to  Vancouver,  WadL,  to  get  some  horses 
he  owned.  Lillian  Horn  testified  that  she  saw 
Mrs.  Babb  and  the  defmdsnt  together  in  the 
woods  at  about  4  o'clock  in  tiie  afternoon  of 
Jidy  18,  and  also  that  the  ditfendant  called  at 
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ber*lfoliiie,  anft'stw  IOk  Balib,  about  10  or  11 
•o'clock  tiu^ib.al^t,  bni  BOtn  -weat  amy.  T. 

l^cqjftcUtk*  tTQtUlea^^liBt.iDa  the  morning  of 
July  14,  1894,  be  went  on  the  tialn  from  Bv- 
gene  to  Portland;  tbat,  aa  he  entered  the  ui.r 
at  Eugene,  be  saw  the  defendant  seated  there- 
in, and  alao  saw  Mn.  Babb  enter  the  car  with 
a  valise,  and  heard  some  one— but  could  not 
saj  who— ten  her  to  go  Into  another  car.  A. 
G.  Mathews  testified  that  he  saw  Bfrs.  Babb 
enter  the  smoking  car  of  the  train,  at  Eugute^ 
on  Jnly  14th,  and  told  her  she  ought  to  go  Into 
anotbor  car. 

In  Tlew  of  this  erldeoce,  tt  la  contended  that 
Ijoulsa  Babb,  U  ber  teatlmony  la  to  be  be- 
Uercd,  waa  an  acom^ilce;  that  bw  admlsaloDa 
and  confession  have  not  been  corroborated  np- 
oa  the  material  lasoe;  and  that  the  court  erred 
In  lefortng  to  glre  the  Inatmctlon  nqueated. 
"At  common  law,"  nya  Strahan,  J.,  In  State 
T.  Jarria,  18  Or.  8G0,  23  Pac.  251,  "tmA  la  tin 
absence  of  any  statute  goT«nlng  the  cul^ect. 
It  waa  the  ^aetlce  of  Judgoa  to  tell  Juries  tbat 
they  mlgtat  legally  convict  on  the  evidence  of 
«n  acoom^ce  alone.  If  they  thought  ttwy  could 
aafaiy  rdy  on  hla  teatlmony,  but,  at  tiie  same 
■time,  to  ad  viae  them  never  to  act  on  the  evl- 
•dence  of  an  accomplice,  unless  he  be  confirmed 
a«  to  the  parttcolar  person  who  waa  dbarged 
wKh  the  offense.  1  Whart  Cr.  Law,  S 
'And  Banm  Parke  said  that  tt  bad  always  been 
bis  pracUce  to  teU  the  Jury  not  to  convict  the 
prisoner  unless  the  evidence  of  the  accomplice 
be  confirmed,  not  only  as  to  the  circumstances 
of  the  crime,  but  also  aa  to  the  person  at  ^ 
priaonfflr.  Id.  S  7S7,  and  anOiorities  there  dt- 
ed."  **It."  aaya  Gray,  a  J..  In  Oom.  t. 
Holmes,  127  Mass.  424,  "baa  always  been  held 
tbat  a  Jury  might,  tt  fliey  saw  fit,  convict  m 
the  uncorroborated  testimony  of  an  accom- 
plice. lAoA  Hale.  liord  Holt,  and  Lewd  Mans- 
fidd  treated  the  question  of  bia  credlbQIty  as 
<Hie  wludly  for  the  determlnatim  of  the  Jury, 
wtthovt  any  precise  rule  aa  to  the  weight  to 
be  given  to  hla  testimony."  But,  whatever 
the  role  may  have  been  at  common  law,  the 
statute  now  provides  that  "a  conviction  cannot 
be  h^  upon  the  teatlmony  of  an  acetnnidlce, 
unless  he  be  corroborated  by  Buch  other  evi- 
dence as  tends  to  connect  the  defendant  with 
the  commission  of  crime,  and  the  corrobora- 
tion la  not  sufficient  If  it  merely  show  the  eom- 
mladon  of  the  crime  or  the  circumataneea  of 
the  comndatfon.'*  HUl'a  Code,  {  1371.  Louisa 
Babb's  admlfldon  of  her  participation  In  tiie 
alleged  commisolon  of  the  crime  makes  ber  an 
aeccooplice,  and  hmce  the  corroborative  evi- 
dence necessary  to  convict  the  detendant  must 
be  snch  as  tends  to  prove  adulterous  acta  on 
his  part  Hill's  Oode,  {  6S0.  Zn  Com.  v.  Boa- 
worth,  22  Fide  899,  Morton.  I.,  In  commenting 
npoi  evidence  In  corroboration  of  the  testi- 
mony €ft  an  accomplice,  aaya:  mode  of 
corroboration  seema  to  be  leas  certain.  It  Is 
perfectly  clear  that  it  need  not  extCTd  to  the 
whole  teflUmony,  but.  It  bdng  Aown  that  tbe 
aceompUce  haa  testified  truly  in  some  particu- 
lars, the  Jury  may  infer  tbat  he  has  in  othera. 


Bnt  irbat  amounts  to  eorrobtxatlimr  Wa 
think  the  rule  to  that  the  corroborative  evi- 
dence must  rdate  to  aome  portkm  of  the  tesU 
mony  whldi  la  material  to  the  lasue.  To  prove 
that  an  accomplice  had  told  tba  troth  In  rela- 
tion to  bmlerant  and  famnatolal  matters, 
which  were  known  to  everybody,  would  have 
no  tendency  to  eonflrm  bis  testimony  Involv- 
ing the  guilt  of  the  party  on  trial.  If  this 
were  the  case,  every  witness  not  Incompetent 
tot  the  want  of  underataudlng  could  always 
furnish  materials  for  corroboratttHi  of  hla  owd 
teatlmony.  If  be  could  state  where  be  waa  born, 
where  he  bad  realded.  In  whose  custody  he 
had  been,  or  In  what  Jail,  or  in  what  room  In 
the  Jan,  he  bad  been  confined,  he  might  easily 
get  confirmation  of  all  th«aa  particulars.  But, 
theae  fdreumstancea  having  no  necessary  osn- 
nectton  with  the  guUt  of  the  defendant;  the 
proof  of  the  correctneas  oC  the  atatement  hi 
relation  to  them  would  not  conduce  to  prove 
fliat  a  atatement  of  tiie  guilt  of  the  defratdant 
was  tm&"  m  State  t.  Odell,  8  Or.  dO,  one 
WlUlam  George,  an  accMnpUce^  teatlfied  tbat 
be  and  tbe  d^endant  waited  outside  while  an- 
oiber  person  went  Into  the  buUding,  and 
brought  out  tbe  property  described  in  the  in- 
dictment The  testimcoy  of  other  witnesses 
tended  to  prove  that  the  defendant  was  in  tbe 
town  In  whldi  the  theft  waa  committed  about 
the  time  of  tbe  commission  of  the  alleged 
erlm^  and  that  a  sack  of  fionr  was  mined 
from  the  place  where  tbe  larceny  was  alleged 
to  have  beeh  committed,  but  It  was  there  hdd 
that  auch  evidence  did  not  tend  to  connect  tbe 
defendant  with  ttie  commtaslon  of  the  crime. 
In  State  T.  Townaead,  19  Or.  213^  23  Pac.  068, 
an  accomplice  testified  that  ha  and  tbe  defend- 
ant stole  a  cow,  which  tb^  drove  from  the 
paature  of  the  owner,  and,  in  pnrauanee  of  a 
previous  agreement,  delivered  to  othw  puaona. 
at  Pendleton,  at  whldi  place  abe  waa  butch- 
ered. The  corroborative  evidence  waa  tbe  tea- 
tlmony of  a  wltneas  who  said  that  on  January 
14>  1889,  at  about  8  o'clock  In  the  evenbig,  the 
accomkpUce  left  tihe  houae  at  which  ttie  wltn»B 
was  then  staying,  which  waa  between  four  and 
five  mllsB  fnan  Pendleton,  and  a  short  dlatance 
from  the  pasture  from  which  tbe  cow  was 
stolen;  that  a  little  later  tbe  accomplice  re- 
turned in  company  wltii  tbe  defendant,  whom 
be  introduced  under  an  assumed  name;  that 
tt»  defendant  and  accomplice  together,  soon 
thereafter,  left  the  house,  and  tbe  nert  day  be 
beard  tbe  cow  waa  missing.  The  owner  of 
tbe  cow  also  testified  that  she  was  stolen  from 
hlB  pasture  on  the  night  of  January  14,  1889. 
The  state  having  rested,  the  counsel  for  the  de- 
fendant moved  for  a  nonsuit  on  tbe  grotmd 
that  tiiere  was  not  sufficient  evidence  of  the 
defendant's  gnllt  to  be  submitted  to  tbe  Jury. 
Lord,  J.,  commenting  upon  the  facte  aa  elicited 
from  the  combotatlve  evidence,  says:  **They 
show  that  the  defendant  was  not  only  In  tbe 
vicinity  when  the  crime  was  committed,  bnt 
that  he  waa  there  under  a  falae  name,  and  at 
nli^t,  and  under  clrcumstencea  not  Ukdy  to 
occur  without  concert  between  iUm  -and  hla  ao- 
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compUce  in  fnrtbezmnoe  of  some  commoD  en- 
terprtse.   In  such  case  it  can  liardly  be  said 
tbat  tbe  facts  do  not  tend,  In  some  degree,  to 
connect  the  defendant  with  tbe  commiasion  of 
the  brime."    If  there  was  any  ottier  evidence 
of  tlie  adulterous  act,  or  of  f&cts  from  which  it 
could  be  inferred,  and  It  was  sought  to  prove 
tbe  defendant  guilty  of  it,  the  proof  of  the  op- 
portunity, and  the  corroborating  evidence  of 
circumstances  siuroundlng  It,  might  possibly, 
under  tbe  rule  thus  announced,  be  held  suffl- 
ctent  to  warrant  a  conviction.    But  in  tliat 
case  the  crime  was  susceptible  of  proof  by  the 
person  who  lost  tlie  qnitnal,  while  in  tbe  case 
at  bar  the  only  evidence  of  tbe  commission  of 
the  crime  is  tbe  testimony  of  the  accomplice 
herself.    "What  appears  to  be  required,"  says 
Roeco^  In  his  work  on  Criminal  Evidence  (vol- 
ume 1,  *p.  133),  "is  tbat  there  should  be  some 
l^ct  deposed  to,  independently  altogether  of 
the  evidence  of  the  accomplice,  which,  taken 
by  itself,  leads  to  tbe  inference,  not  only  that 
a  Clime  has  been  committed,  but  tbat  the  pris- 
oner is  Implicated  in  it"    Tested  by  this  rule, 
we  are  unable  to  discover  any  evidence,  aside 
from  Mrs.  Babb's,  which,  taken  by  itself,  leads 
to  tbe  Inference  that  a  crime  even  has  been 
committed.    There  was  no  agreement  existing 
between  Mrs.  Babb  and  the  defendant  to  meet 
on  that  occasion,  nor  Is  tbere  any  evidence  to 
show  a  previous  familiarity  between  them, 
from  wblch  the  evidence  of  the  defendant's 
guilt  can  be  inferred.    Mere  proof  of  an  oppoiv 
tunlty  to  commit  adultery  Is  insufficient  to  con- 
vict a  person  of  tbat  crime,  unless  there  be 
proof  also  of  an  adulterous  mind  on  tbe  part 
of  both  parties;  and,  to  prove  this  state  of 
mind,  circumstantial  evidence  Is  admissible  to 
show  a  purpose  or  Inclination  to  commit  the 
act    Blsb.  St.  Crimes,  {  679.    Mrs.  Babb's  de- 
sire to  avoid  her  husband,  and  to  seek  seclu- 
slou,  may  have  been,  to  her  mind,  a  sufficient 
reason  for  not  wishing  to  visit  Horn's  house 
In  tbe  daytime.    So,  too,  the  defendant's  pur- 
pose to  catch  flsh  must  be  presumed  to  have 
been  an  honest  one.   And  because  he  and 
Mrs.  Babb  met  on  the  tnnks  of  the  river.  In 
tbe  woods  even,  ate  a  lunch  together,  and  were 
seen  by  others,  does  not  necessarily  or  Infer- 
«DttaIIy,  in  the  absence  of  evidence  of  an  adnl- 
terotis  mind,  prove  that  they  committed  tbe 
crime  of  adultery;  nor  does  the  corroborating 
evidence  even  tend  to  show  the  commission  of 
a  crime,  or  any  circumstance  from  which  its 
commission  can  be  Inferred.    The  evidence 
allows  tbat  the  defendant  went  to  Portland  on 
tlie  same  train  with  Mrs.  Babb,  but  that  in 
making  the  Journey  he  had,  at  least,  another 
purpose,  which  was  to  get  his  horses  from 
Vancouver,  Wash.,  wiifle  Mrs.  Babb  went  to 
otrtaln  work,  and  to  visit  the  coast.    If  there 
was  any  corroborating  evidence  of  adulterous 
Intercomw  between  them  at  Portland,  or  If 
the  place  to  which  she  vrent  was  a  brothel,  and 
it  was  proven  that  the  defendant  met  her 
there.  It  might  have  been  sufficient  to  Infer 
the  commission  of  the  offense  at  the  time  and 
lAice  aCeged  In  tbe  Indictment    Bish.  St 


Crimes.  1 68S.   Bnt  the  erldenee     Mm  Babb 

as  to  their  o(uduct  in  that  is  not  cor- 
roborated by  any  circumstance,  except  tbat 
she  and  the  defendant  were  seen  on  the  same 
trahi  at  Eugene.  From  an  examination  of  all 
the  testimony  in  support  of  Mrs.  Babb's  state- 
ments, we  conclude  that  it  does  not  corrob- 
orate the  material  issue,  or  present  ffifts  from 
which  the  commission  of  the  crime  can  rea- 
sonably be  inferred,  and  hence,  under  the  stat- 
ute, was  insufflcicsit  to  support  tbe  convlcticHa, 
and  that  the  court  erred  in  refusing  to  give 
the  Instruction  requested,  for  which  reason  tbe 
jodgmentr  is  reversed,  and  a.  new  tdal  ordered. 


PORTLAND  HIBERNIAN  BEN.  BOG. 
KBliLT,  Sheriff. 
(Supreme  Oourt  of  Oregon.    Oct  21,  1805.) 

BxsHPTioN  vrom'Taxation— FbopsbttofChabi- 
VABLS  iHstmrriom— RssTRUKiira  Col- 
Lsonoir  OP  Tax. 

1.  A  corporation  organised  for  diaritable 
purposes,  and  whlt^  devotes  its  entire  rev- 
enue to  the  payment  of  current  expenses  and 
the  relief  of  its  membeni  and  their  families,  ii 
a  charitable  institution,  within'  Hill's  Ann. 
Laws,  fi  'J^J'S'2,  subd.  3,  exempting  the  property 
of  charitnble  inetltutlone  from  taxation. 

2.  Uili'8  Ann.  Laws,  {  2782.  subd.  3,  whicli 
jffovides  that  "such  real  eatate  belonging  to 
charitable  institutions  as  aliall  be  actually  occu- 
pied for  the  putpoaes  for  which  they  were  in- 
corporated" ahali  be  exempt  from  taxation, 
does  not  exempt  a  building  owned  by  a  charita- 
ble Institution,  mHj  part  of  which  is  occupied 
for  tbe  purposes  of  the  institution,  though  the 
revenues  derived  from  the  use  of  tue  remainder 
of  the  building  are  devoted  to  the  objects  of 
the  institution. 

3.  A  mouidpality  Is  not  estopped  from  levy- 
ing a  tax  on  certain  propertv  by  the  fact  tbat 
It  nad  omitted  to  assess  men  jyrojfertj  in  pre- 
vious years. 

4.  The  collection  of  a  tax  on  land  of  tbe 
"Portland  Hibernian  Beoevcriect  Society"  will 
not  he  enjoined  because  of  Its  assesament  to 
the  "Hibernian  Benevolent  Society." 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; n.  D.  Shattuck,  Judge. 

Action  by  tbe  Portland  Hibernian  Braevo- 
lent  Society  to  restrain  Penumbra  KdJy, 
sherift,  from  enforcing  the  collection  of  taxes 
levied  upon  plaintiff's  property.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed. 

John  H.  Hall,  for  appellant   John  M. 

Gearin,  for  respondent 

BEAN,  C  J.  The  plaintiff,  a  corporation 
organized  under  the  statute  providing  for  the 
Incorporation  of  churches,  religious,  benevo- 
lent, literary,  and  charitable  Institutions, 
brought  this  suit  to  restrain  the  sheriff  of 
Multnomah  county  from  enforcing  the  collec- 
tion of  taxes  levied  upon  its  property  for 
state  and  county  purposes  for  the  year  1892, 
claiming  that  such  property  is  exempt  from 
taxation  under  the  constltutlcm  and  laws  of 
the  state.  From  tbe  agreed  statement  of 
facts  it  appears  that  plaintiff  was  incorpo- 
rated in  1873.  Its  constitution  declares  tbat 
'*the  objects  of  this  society  slmii  be  charity 
and  benevolence,  for  the  puipose  of  contrib- 
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nUng  a  veeklr  allowance  for  ri<^iiefl%  and 
the  means  of  defraying  the  expenses  oonse- 
quent  tbe  death  of  a  member,  and  to 
contribute  for  the  abore-named  pnxposes  snch 
sums  as  a  majority  of  the  membera  m^  be 
pleased  to  contribute."  It  Is  further  provid- 
ed by  Its  conBtltatl<m  and  by-laws  tiiat  "ev- 
ery Irishman,  ot  the  son  of  an  Irishman,  or 
a  son  of  a  member  of  the  society,"  between 
the  ages  of  18  and  46  years,  "of  good  moral 
character,  pwsessed  of  reputaUe  means  of 
support,  and  tree  ttom  all  Inflrmltlea  that 
might  render  him  bmrdenacmie  to  the  sode- 
ty,"  and  a  resident  of  the  dty  of  Portland 
for  00  days  preceding  his  ai^licatlon,  may, 
apon  first  being  duly  elected,  "become  a  mem- 
ber thereof  by  ^gnlng  the  consUtutloa  and 
paying  an  Initiation  fee  of  five  dollars."  Ev- 
ery person  who  has  been  a  member  of  the 
society  for  six  months,  and  whose  name  Is 
on  the  "list  of  active  members,"  Is  entltlea. 
In  case  of  sickness,  "to  receive  such  sum  as 
the  society  may  direct,  not  to  exceed  seven 
dollars  per  week,  for  three  months  in  suc- 
cession," provided  he  furnishes  a  doctor's  cer- 
tificate that  through  sickness  he  Is  confined 
to  hlfl  bed,  and  that  he  has  not  been  Instru- 
mental in  causing  his  sickness.  In  addition 
to  this  allowance,  the  society  may  extend  be- 
nevolence to  sick  members  as  it  may  deem 
necessary,  to  be  decided  by  a  two-thirds  vote 
of  the  members  present  at  any  regular  meet- 
ing. On  the  death  of  a  member  in  good 
standing,  a  sum  of  money  not  less  than  |25, 
nnr  moie  than  $75,  1b  to  be  paid  for  funeral 
expenses;  and  his  widow  or  orphans  are  en- 
titled to  receive  |25,  and.  If  need  be,  In  three 
months  thereafter,  a  like  sum.  Upon  the 
death  of  his  wife,  a  member  Is  entitled  to 
receive  the  sum  of  $10  for  funeral  expenses. 
If  there  Is  no  money  in  the  treasury  for  sick 
or  funeral  expenses,  when  reqtfired;  the  board 
of  directors  is  authorized  to  levy  a  special 
tax  on  the  members  for  that  purpose,  and  no 
other.  It  Is  provided  that  no  money  shall  be 
drawn  from  the  treasury  for  any  but  benevo- 
lent purposes,  and  none  of  the  income  or 
revenue  of  the  society  Is  to  be  used  for  any 
purpose  other  than  as  set  out  In  the  consti- 
tution, except  for  the  payment  of  principal 
and  interest  on  its  Indebtedness,  and  the  pur- 
chase and  Improvement  of  real  estate.  PA)- 
vlsion  Is  also  made  for  the  appointment  of  a 
committee  of  three  members,  whose  duty  It 
shall  be,  when  notified  of  the  Illness  of  a 
member,  to  visit  him  as  often  as  convenient, 
and  report  from  time  to  time  to  the  board  of 
managers  the  condition  of  the  member,  lest 
sick  dues  might  be  drawn  from  the  treasury 
contrary  to  the  constitution.  The  property 
assessed  consists  of  lot  1,  block  177,  in  the 
city  of  Portland,  upon  which  is  erected  a 
thi-ee-story  brick  building,  the  lower  story  of 
which  is  rented  for  stores,  the  second  story 
for  ofilces  (except  one  room,  which  is  occu- 
pied by  the  plaintiff),  and  the  third  story  for 
a  public  hall;  the  revenue  derived  from  such 
rental  being  exclusively  devoted  to  the  ob> 


moA  piupoMt  of  flw  Mctatr.  Upcm 
then  facts  the  ooort  below  fomtd  that  plain- 
tiff was  a  charitable  Institution,  within  the 
meaning  of  the  exonptlon  law,  and  that  the 
property  In  Quezon  was  actoaUy  occupied 
by  the  plaintiff  for  the  purposes  for  wbldi 
It  WIS  incorporated,  altiiongh  the  greater 
part  of  the  building  wa>  leased  to  siindiT 
persons,  to  be  used  for  purposes  wholly  un- 
cramected  with  the  society,  and  entoed  a 
decree  enJttfniDg  the  odlectlon  of  the  tax. 
From  this  decree  the  defendant  appeals. 

Section  1,  art  9,  ftf  the  constitution  directs 
that  **the  legislative  assembly  shall  provide 
law  toe  uniform  and  equal  nte  of  assess- 
ment and  taxation;  and  shall  prescribe  such 
i^ulatlons  as  shall  secure  a  Just  raluation 
for  taxation  of  all  property,  both  real  and 
personal,  excepting  such  only  for  munidpal, 
educatlcmal.  literary,  sdentlfic,  rellgloas,  or 
charitable  purposes  as  may  be  specially  ex- 
empted by  law."  UndOT  this  provision  no 
property  can  be  relieved  from  taxation'  ex- 
cept such  as  may  be  in  use  for  some  of  the 
purposes  enumerated  therein,  and  then  raily 
to  the  extent  specially  permitted  by  legisla- 
tive enactment.  The  constitution  Itself  does 
not  exempt  any  property  from  taxation,  and 
It  authorizes  the  legislature  to  do  so  only  for 
municipal,  educational,  literary,  sclwtiflc,  re- 
ligious, or  charlteble  purposes.  It  follows, 
then,  that,  before  property  can  be  exempted 
from  texation.  It  must  not  only  be  used  for 
some  of  the  purposes  specified  In  the  consti- 
tution, but  must  be  specially  authorized  by 
law.  Now,  the  statute  which  undertakes  to 
exempt  property  from  taxation,  and  by  which 
the  questions  presented  in  this  case  must  be 
solved,  was  passed  by  the  twritorial  l^sla- 
ture  in  1854,  and,  so  far  as  not  Incon^stent 
with  the  constitution,  continued  in  force  by 
section  7  of  article  18  of  that  Instrument,  and 
Is  now  section  2732  of  HlU's  Annotated  Laws. 
By  subdivision  3  of  this  section,  It  Is  provided 
that  "the  personal  property  of  all  literary,  be- 
nevolent, charitable,  and  scientific  institu- 
tions, incorporated  within  this  state,  and  such 
real  estete  belonging  to  such  Inatltutions  as 
shall  be  actually  occupied  for  the  purposes 
for  which  they  were  Incoriwrated,"  shall  be 
exempt  from  texation.  Under  these  consti- 
tutional and  statutory  provisions,  It  is  mani- 
fest that  real  property,  to  be  exempt  from 
taxation,  must  belong  to  some  incorporated 
literary,  benevolent  charitaU^  or  scientific 
InstitutlcHi,  and  must  be  actually  occupied  for 
literary,  benevolent,  charitable,  or  sdoitlflc 
purposes. 

The  contention  for  the  defendant  is  that 
the  real  property  upon  which  the  tax  In  ques- 
tion was  laid  is  not  exempt  from  taxation, 
for  the  reason  (1)  that  plaintiff  Is  not  a  cnar- 
Itable  Institution,  within  the  meaning  of  the 
law,  l)ecause  ite  b»ieflts  are  confined  to  Its 
own  members  and  their  families;  and  (2) 
that  the  property  assessed  is  not  actually  oc- 
cupied for  the  purposes  for  which  U  was  In- 
corporated. 


Digitized  by  Google 


FOBTLAND'  HlBBfiNIAlT  BEH .  SOO.  e.  EELLT. 


5 


Upon  the  first  point  the  argument  of  his 
counsel  Is  that  a  charitable  Institution,  with- 
in the  meaning  of  the  exemption  law,  is  one 
vhose  ben^ts  are  extended  to  the  public 
generally,  or  some  indefinite  portion  thereof, 
without  regard  to  the  relation  the  reclpi«it 
may  bear  to  the  members  of  the  particular 
or^nlzatlon  or  society,  or  to  the  fees  or  dues 
paid.  But  the  principal  anthorlties  relied  up- 
on by  him  in  support  of  this  position  were 
determinations  of  controversies  arising  under 
constitutional  or  legislative  enactments  ex- 
empting from  taxation  property  belonging  to 
Institutions  devoted  to  "purely  public  chari- 
ty," which  it  Is  held  does  not  include  charita- 
ble InstltationB  whose  benevolaice  Is  con- 
fined to  their  own  members,  or  persona  hav- 
ing some  particular  relationship  to  such  mem- 
bera.  Phlladdphia  v.  Masonic  Home  of 
Pennsylvania,  160  Pa.  St  672,  28  Atl.  954; 
Swift's  Ex'rs  V.  Beneficial  Soc,  73  Pa.  St 
3G2;  Delaware  Co.  Institute  of  Science  v. 
Delaware  Co.,  94  Pa.  St  1G3;  Donohugh's 
Appeal,  86  Pa.  St  306;  Mitchell  v.  Treasiu-er 
of  Franklin  Co.,  23  Uhlo  St  144;  Babb  v. 
Reed,  6  Rawle,  150;  Burd  Orphan  Asylum 
7.  School  Dlst  of  Upper  Darby,  90  Pa.  St 
21;  Hennepin  Co.  v.  Brotherhood  of  Qeth- 
semane  (Minn.)  8  N.  W.  595.  But  nnder  con- 
stitutional or  legislative  provisions  which, 
like  ours,  provide  for  the  exemption  of  cer- 
tain property  belonging  to  "charitable  Insti- 
tutions," and  used  for  charitable  purposes,  It 
Is  believed  that  such  an  Institution  Is  entitled 
to  the  benefit  of  the  exemption,  although  Its 
benefactions  are  confined  to  its  own  members 
or  their  families.  Thus.  In  City  of  Indlanapo- 
Ua  V.  Grand  Master,  etc.,  25  Ind.  618,  it  Is 
hdd  that  an  institution  which  extends  chari- 
ty Co  its  own  members  only  Is  a  charitable 
institution,  within  the  meaning  of  the  law 
exempting  such  institutloos  from  taxation, 
the  court  saying:  "The  third  paragraph  of 
the  answer  presents  the  question  whether 
that  Is  a  charitable  institution,  in  the  sense  of 
the  statute,  which  confines  its  benefactions 
to  those  who  liave  become  members  of  the 
order,  having  paid  the  fees  commonly  re- 
quired for  that  purpose.  We  think  tliat  this 
question  must  be  answered  In  the  afflrmatlre. 
It  Is  not  essential  to  charity  that  it  shall  be 
nniversaL  That  an  Institution  limits  the  dis- 
[>en8ation  of  Its  blessings  to  one  sex,  or  to 
the  inhabitanta  of  a  particular  city  or  district 
or  to  the  membership  of  a  particular  religious 
or  secular  organization,  does  not,  we  think, 
deprive  It  either  In  legal  or  popular  apprehen- 
sion, of  the  character  of  a  charitable  Institu- 
tion. If  that  only  be  charity  which  relieves 
human  want,  without  discriminating  amongst 
those  who  need  relief,  then,  indeed,  it  is  a 
rarer  virtue  than  baa  been  supposed.  And. 
if  one  otganization  may  confine  Itself  to  a 
sex  or  church  or  city,  why  not  to  a  given 
ttatemity?  So  narrow  a  definition  of  charity 
as  the  third  paragraph  presupposes  is  not 
that  we  are  aware  of,  ever  attached  to  it; 
and  we  are  not  at  liberty  to  circumscribe  the 


eOFect  of  the  statute,  and  defeat  Its  Intention, 
by  affixing  to  its  terms  an  unusually  limited 
meaning."  So,  also.  In  City  of  Petersburg 
V.  Petersburg  Ben.  Mechanics'  Ase'n,  78  Va. 
431.  it  was  held  that  an  aoBoclatlon  which  ap- 
plies its  revenues  to  the  payment  of  current 
expenses,  and  to  the  r^ef  of  its  Indigent 
members  and  the  families  of  such  as  have 
died  In  need,  was  a  cliaritable  Institution. 
"These  are  charitable  purposes,"  says  the 
court,  "and  the  relief  afforded  is  none  the 
leas  charity  because  confined  to  members  of 
the  association  and  the  families  of  deceased 
members.  It  Is  not  essential  to  charity  that 
It  shall  t>e  universal."  And,  again.  In  Book 
Agents  of  M.  E.  Church  v.  Hlnton,  92  Tenn. 
188,  21  8.  W.  321,  It  was  held  that  a  corpora- 
tion created  as  an  arm  or  agency  of  the 
Metliodlst  Church,  and  charged  with  the  duty 
of  manufacturing  and  distributing  Iwoks, 
periodicals,  etc.,  In  the  Interest  and  under  the 
auspices  of  the  church,  and  thereby  raising 
a  fund  with  which  to  support  Its  worn-out 
preachers  and  their  families.  Is  a  religious 
and  charitable  Institutltm,  within  the  mean- 
ing of  the  provision  of  the  constitution  ex- 
empting such  histltntlons  from  taxation. 
From  an  examination  of  this  question  and  all 
the  authorities  within  our  reach  bearing  upon 
It  we  take  the  result  to  be  that  an  institution 
organized  for  benevolent  and  charitable  pur- 
poses, free  from  any  element  of  private  or 
corporate  gain,  and  wlilch  devotes  Its  entire 
revenue  to  the  payment  of  current  expenses 
and  the  relief  of  the  poor  and  needy,  is  a 
charitable  institution,  within  the  meaning  of 
the  law,  although  It  may  confine  Its  benefits 
primarily  to  its  own  memlMrs  and  their  fami- 
lies. 

But  wbethw  the  plahitiff  is  such  an  institu- 
tion or  not,  we  are  clear  the  property  In  ques- 
tion Is  not  exempt  from  taxation,  becanse  it  Is 
not  actually  occupied  for  charitable  purposes. 
Subdivision  3  of  section  2732,  supra,  under 
which  the  exemption  is  claimed,  exempts  only 
such  real  prc^rty  belonging  to  incorporated 
literary,  benevolent  charitable,  or  scientific  in- 
stitutions as  shall  be  actually  occupied  for  the 
purposes  for  which  they  were  incorporated. 
It  does  not  exempt  from  taxation  the  enumer- 
ated instltuticms  as  such,  or  real  estate  simply 
because  it  belongs  to  such  Institutions,  or  even 
because  it  is  used  for  literary,  scientific,  cliar- 
itable, or  benevolent  purposes,  but  It  expressly 
confines  the  right  of  exemption  to  such  real 
estate  only  belonging  to  them  as  shall  be  ac- 
tually occupied  In  a  particular  manner  and  for 
a  specified  purpose;  and  this  right,  therefore, 
dearly  cannot  be  extended  to  property  occu- 
pied and  used  for  other  and  different  purposes, 
although  the  revenue  derived  from  its  use  Is 
devoted  exclusively  to  ttie  objects  for  whI(A 
the  institution  was  established.  It  is  the  ac- 
tual occupancy  of  the  property  which  deter^ 
mines  its  right  to  exemption,  and  not  the  use 
made  of  its  proceeds.  The  plain  and  obvious 
meaning  of  the  statute  is  that  only  the  real 
estate  actually  occupied  and  In  ^ae  by  these 
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dlffwent  butitntknu  for  tbe  purposes  tac  whldi 
they  were  (ofanlzed  shall  be  exempt  from 
tezation.  While  bo  occnpled  and  used.  It  does 
not  come  In  «)iiq>etitlon  with  tlie  property  of 
other  owners;  and  the  purpose  for  which  It 
Is  used  was  supposed  by  the  legislatiire  to  be  a 
sufficient  benefit  to  the  public  to  Justify  Its 
exemption  from  the  bnrdens  of  taxation  im- 
posed upon  otiter  property.  But,  when  sncb 
property  ts  used  for  the  purpose  of  accumu- 
lating money,  the  law  Imposes  upon  It  the 
same  burden  of  taxation  as  It  imposes  upon 
other  property  slmllArly  situated.  The  statute 
does  not  undertake  to  discriminate  between 
the  uses  which  different  societies  or  IndlTlduals 
wHl  make  of  the  proceeds  of  their  business, 
and  determine,  for  that  reason,  that  one  shall 
be  taxed,  and  the  other  not  It  deals  with  the 
property  as  It  finds  it,  and  not  with  what  may 
be  done  with  Its  proceeds  in  tbe  future.  Upon 
this  tjuestion  the  authorities  are  practically 
unanimous,  under  similar  statutory  prurlslona 
Citf  of  IndianapoUs  t.  Grand  Master,  etc,  25 
Ind.  618;  Presbyterian  llieological  Seminary 
T.  People,  101  IlL  578;  Washburn  CoU^  v. 
CommissioneTs  of  Shawnee  Co.,  8  Kan.  344; 
Detroit  Young  Men's  Soc.  t.  Mayor,  etc.,  of 
Detroit,  3  Mich.  172;  Cincinnati  CoUiege  t. 
State,  19  Ohio.  110;  Library  Ass'n  t.  Felton, 
36  Ohio  St  253;  First  M.  B.  Church  t.  City 
of  Chicago,  26  111.  482;  City  of  New  Orleans 
T.  St  Pstrick's  Hall  Ass'n,  28  La.  Ann.  G12; 
City  of  New  Orleans  t.  St  Anna's  Asylum, 
.31  La.  Ann.  293;  Mayor,  etc.,  of  Baltimore 
T.  Grand  Ivodge,  etc,  60  Md.  2S0;  County 
Com'rs  of  Frederick  Go.  t.  Sisters  of  Charity 
of  St  Joseph,  4S  Md.  34;  Appeal  Tax  Court  t. 
Grand  Lodge,  etc.,  60  Md.  429;  Bedemptorbrts 
V.  County  Com'rs  of  Howard  Co.,  Id.  449; 
Salem  Lyceum  t.  City  of  Salem,  154  Mass.  16, 
27  N.  B.  672;  Chapel  of  Good  Shepherd.  T. 
Boston.  120  Mass.  212;  Muhx^  t.  Churchman, 
52  Iowa,  '238,  3  N.  W.  72;  Orr  t.  Baker,  4 
Ind.  86;  Academy  t.  Bxeter.  58  N.  H.  300; 
Morris  t.  Lone  Star  Chapter  Na  6.  68  Tex. 
698,  6  8.  W.  519;  Proiwletors,  etc.,  t.  City  of 
LoweU,  1  Mete.  (Mass.)  538;  Wyman  t.  City  of 
St  Loula,  17  Mo.  336;  State  r.  Ross,  24  N.  J. 
Law,  498;  Massenbnrg  v.  Grand  Lodge,  81 
Ga.  212.  7  S.  B.  636;  Ft  Des  Moines  Lodge 
No.  25  T.  County  of  Polk,  66  Iowa,  34,  8  N.  W. 
087.  See,  also,  notes  to  City  of  Petersburg 
T.  Petersburg  Ben.  Mechanics'  Ass'n,  8  Am. 
&  Bug.  Corp.  Cas.  488,  and  Book  A^penta  of  M. 
B.  Cburdi  t.  Hlnton,  19  Lawy.  Ann.  289 
(Tenn.,  21  8.  W.  321). 

It  Is  so  manifestly  Just  that  all  property 
shall  bear  Its  due  proportion  of  the  expenses 
of  goremment  that  laws  granting  exemption 
from  taxation  are  always  strictly  construed, 
and,  before  such  exemption  can  be  admitted, 
the  Intent  of  the  legislature  to  confer  It  must 
be  clear  beyond  a  reasonable  doubt.  Thus,  it 
Is  beld  that  laws  exempting  from  taxation 
"houses  of  religions  worship,"  or  "buildings 
erected  and  used  for  religious  worship,"  or 
"property  used  for  religious  purposes,"  etc., 
do  not  exempt  a  parsonage  erected  by  a  reli- 


gions 80<dety  for  the  me  of  Its  minister,  al- 
though occupied  by  him  free  of  rmt  and  boilt 
on  grounds  which  would  otherwise  be  ex- 
empt State  T.  Axtell.  41  N.  J.  Law,  117; 
County  of  Hennepin  t.  Grace.  27  Minn.  603. 
8  N.  W.  761;  County  of  Ramsey  t.  Church  of 
Good  Shepherd,  45  Minn.  229,  47  N.  W.  786; 
Third  Congregational  Soc.  of  Springfield  v. 
Springfield,  147  Mass.  396,  18  N.  E.  68;  War- 
dens, etc,  of  St  Mark's  Church  r.  Mayor, 
etc,  of  Brunswick,  78  Ga.  541,  3  S.  E.  501; 
Gerke  t.  Purcell,  25  Ohio  St  229;  Trustees 
V.  Ellis,  38  Ind.  3;  VaU  v.  Beach,  10  Kan.  21-1. 
And  a  building  belonging  to  the  Young  Men's 
Christian  Association,  which  contains  above 
the  basement  In  which  are  the  gymnastom, 
bowling  alley,  and  bath  room,  22  rooms,  only 
one  of  which  Is  devoted  to  public  worship, 
was  held  not  exempt  under  a  law  exempUm; 
"every  building  used  exclusively  tor  public 
worship."  Young  Men's  Christian  Ass'n  v. 
Mayor,  etc,  of  New  York,  113  N.  Y.  187,  21 
N.  E.  86.  The  eoDStitutlon  of  this  state  re- 
quires an  equal  and  uniform  rate  of  assess- 
ment and  taxation  of  all  property,  excepting 
"such  only  for  municipal,  educational,  Ut^- 
ary,  sdentiflc,  religious  or  charitable  purp(wes 
as  may  he  specially  exempted  by  law."  Taxa- 
tion Is  therefore  Uie  rule;  exemption,  the  ex- 
ception; and  nothing  can  be  hdd  to  be  ex- 
empt by  implication.  It  Is  only  such  property 
used  for  the  purposes  specified  in  the  constitu- 
tion, as  the  legislature  may  specially  exempt, 
whicb  can  escape  taxation.  Exemption  Is  nor 
a  matter  of  right  but  a  pure  matter  of  grace: 
and  every  person  or  corporation  clalnfing  that 
his  or  Its  pn^rty,  or  any  part  thereof.  Is  ex- 
empt must  be  able  to  show  some  dear  con- 
stituticmal  or  legislative  provision  to  that  ef- 
fect The  l^slatnre,  in  Its  wisdom,  has  pro- 
vided that  of  the  real  property  belonging  to 
literary,  benevolent  charitable,  or  scientific  In- 
stitutions Incorporated  within  this  state,  such 
only  shall  be  exempt  from  taxation  as  shall  be 
actually  occnpled  for  the  purposes  for  which 
they  were  incorporated;  and,  under  all  the 
roles  for  the  construction  oi  exemption  laws, 
this  cannot  be  held  to  include  real  property 
which  is  occupied  for  other  purposes,  although 
tlw  revalues  received  therefrom  may  be  used 
for  the  purposes  of  the.  corporation.  Some  of 
the  authorities  cited  go  to  the  extrat  holding 
that  when  a  portion  only  of  a  building  be- 
longing to  sndi  an  institntion  Is  occupied  for 
the  purposes  for  which  It  was  Incwporated, 
and  the  remabider  Is  occupied  by  tenants  pay- 
ing rent  the  entire  bnildlng  Is  liable  to  taxa- 
tion; but  tbe  general  tenor  of  the  authorities, 
and  no  doubt  the  better  role,  Is  that  in  soch 
case  the  assesses.  In  estimating  the  value  of 
the  property,  should  make  a  proper  allowance 
(or  the  portion  of  the  building  occnpled  by  tbe 
society,  so  that  the  tax  levied  will  be  laid  only 
upon  the  value  of  that  which  Is  not  exoupt, 
though  the  property  may  bs  assessed  mm  a 
whole. 

It  is  Insisted  by  the  plaintiff  that  the  state 
la  estopped  from  levying  tte^az  la  aaestSoa 
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for  Oie  reara  Ont  wbUs  It  btti  owned  the 
property  assessed  sloce  1877,  no  attempt  was 
made  to  aasesa  It  tuim  tbe  year  1890,  and  tbat, 
rdyiog  opon  tbat  fact,  It  baamnA  In  that 
7«a  933,000  on  a  moitgac^  to  enable  It  to 
erect  the  bnUding  now  on  tbe  premises,  and 
stipulated  and  acceed  to  pay  tbe  taxes  on  sncta 
mortgase.  Bnt  tbe  ne^ect  or  omiaakm  at  ibe 
proper  offlcen  to  aaaeu  tbe  property  cannot 
oontrol  tbe  duty  tanpoaed  by  law  np<Ht  tbeb! 
socceSBon,  or  affect  the  1^1  concitructtcn  at 
the  statute  under  which  its  exemptkm  from 
taxation  la  claimed.  Railroad  Co.  t.  Dennia, 
116  U.  8.  OQS,  6  Sup.  Ct  62& 

The  cnae  of  State  v.  Addison,  2  S.  O.  490.  re- 
lied Qpon  by  pUntlff,  la  not  In  point  That 
voM  a  iwoceedlng  to  oiforce  a  municipal  tax. 
The  dty  bad  by  ordinance.  In  1783,  axsmpted 
aH  and  every  religions  and  charitable  society 
fnnn  tbe  payment  of  any  dty  tax,  and  tbe 
dty  council  for  mora  tban  threfr^uartera  at  a 
caatury  had  Included  the  relators  aa  among  the 
aodetlea  thus  exempted;  and  the  court  beld 
that  the  action  of  the  dty  council  toe  so  long  a 
time  would  be  received  as  tbe  proper  Interpre- 
tation of  tbdr  own  oiactment  ao  Icmg  aa  it  le- 
malned  In  force. 

Agalzi,  it  la  dalmed  tbat.  because  tbe  name 
aj^earing  on  tlie  aaaeasmmt  roll  as  tbe  owner 
of  tbe  property  la  "Hlbonlan  Benerolent  So- 
dety,"  and  not  tbe  "Pralland  Hlbonlan  Be- 
nerolrait  Society,"— the  real  owner,— tbe  asaesa* 
meat  la  Told.  and  should  be  enjoined.  But 
we  underetand  tbe  rule  to  be  tbat  a  court  of 
equity  will  not  taiterfere  by  Injunction  to  re* 
strain  tbe  collection  of  a  tax  mwdy  becauae  of 
alleged  illegality  or  Irregularity  aiwearlng  up- 
on tlie  face  of  tbe  assessment,  but  will  leave 
the  party  to  Ua  remedy  at  law.  1  HI^  InJ. 
f  491;  Odltn  V.  Woodmff,  22  liawy.  Bep.  Ann. 
098;  and  note  (Fla.,  12  South.  227).  "In  view 
of  tbe  authorltleB,"  say*  Lord,  C.  "the  con- 
slderatloDB  which  influence  a  court  of  equity 
to  restrain  tbe  cdlection  of  a  tax  are  outAned 
to  cnaea  wlure  the  tax  itadf  la  not  authorised, 
or,  If  It  iBf  tbat  snch  tax  ia  assessed  uptm  prop- 
erty not  subject  to  taxation,  or  that  the  per- 
sona impoehig  it  were  without  authority  in  tbe 
^emlsea,  or  that  they  have  proceeded  fraudn- 
lently.*'  Welch  t.  GBataop  Co.,  24  Or.  467,  83 
Pac  S84. 

It  fcdlowa  tbat  tbe  decree  of  tbe  court  bdow 
moat  be  reversed,  and  the  complaint  dlamtjaed. 


STATB  r.  GBS. 

(Supreme  Court  at  Orerm.  Oct  28,  1885.) 

PoBQERT— What  Coicstitotbs— Indictmbnt. 
1.  Hill's  Ann.  Laws  Or.  {  1808.  provides 
that  If  any  person  shall  forge  any  certificate 
of  any  public  officer  in  relation  to  any  matter 
wherein  snch  certificate  may  be  received  as 
lf«ai  evidence,  he  shall  be  panlihed.  etc.  Id.  | 
406.%.  as  amended  by  Sess.  Laws  1803,  p.  60, 
provides  that  tbe  road  supervisor  shall  super- 
vise the  expendltare  of  the  road  fund,  and  cer- 
tifj  his  acconnta  to  the  connty  coart;  and,  if 
the  cnut  approves  the  same.  It  shall  order  war- 
rants on  tbe  county  treasurer  payable  out  of 


said  fnnd.  Held,  that  an  instrament  denom- 
inated a  "time  cbeck,"  approved  by  the  road 
supervisor,  Indicating  that  the  person  therein 
named  performed  certain  work,  the  value  tb»e* 
of  being  a  certain  amount,  was  the  subject  of 
forgery,  though  attached  to  the  certificate  was 
an  crder  for  the  payment  of  money  to  the  per- 
son named,  addressed  to  the  county,  with  a 
blank  for  the  "foreman's"  signature,  which 
was  not  filled. 

2.  Bnt  as  sQCh  certificate,  before  being  ap- 
proved hy  the  conn^  court,  simply  purported 
to  be  an  account  with  the  person  named  for 
the  labor  performed,  which  certified  account 
was  receivable  an  legal  evidence  of  the  facts 
recited,  an  indictment  which  proceeded  upon 
tbe  theory  that  the  certificate  was  of  such  a 
nature  that  If  genuine,  it  would  create  a  de- 
mand against  the  connty,  did  not  allege  facts 
suffident  to  CMistitnte  forgery. 

Appeal  from  circuit  court,  Utdtnoniah  conn- 
ty; T.  A  Stejihena.  Judge. 

D.  li.  Gee  was  Indicted  for  forgery.  A  de- 
murrer to  tbe  Indictment  was  sustained,  andf 
the  state  appeala  •  Affirmed.  i 

Defendant  was  Indicted  fa*  knowingly  ut* 
tering  and  publishing  a  certain  forged  and 
oonnterfdt  writing,  in  form  and  similitude 
of  tbe  certificate  described  in  tbe  Indictment 
A  demurrw  to  tbe  indictment  baTln^  been 
sustained  by  tbe  trial  court  tbe  state  ap- 
peals. It  is  charged,  in  sabstance^  that  pur- 
suant to  section  406S  of  tlOe  1  of  chapter  76 
of  the  Miscellaneous  Lawa  of  Oregon,  com- 
piled and  annotated  1^  W.  Lair  Hill,  as 
amended  Iqr  tiie  act  of  February  20,  189S 
(Seas.  lAwa  1883,  p^  6(Q,  tbe  county  court  of 
Multnomah  connty,  on  January  17, 189^  lev- 
led  a  tax  at  one  mill  upon  sll  taxable  prop- 
erty within  tbe  county,  which  was  collected 
and  aa  a  separate  fnnd  known  as  tbe 
*'road  fond,**  to  be  used  toe  tbe  purpose  of 
laying  oat  opening,  making,  and  repairing 
county  roads.  Here  follow  allegations  show- 
ing the  estabUsbment  ot  road  district  No.  6, 
the  apportionment  of  certain  road  fonda  to 
the  dlstrtct  and  tbe  appointment  and  qnallfl- 
cation  of  John  Conley  as  anpervisor  thereof. 
Tbe  indlctmoit  then  continues:  rrbat  by 
virtue  of  such  office  aa  supervisor,  it  became 
aild  was  tbe  duty  of  bim,  tbe  said  John  Gon- 
ley,  to  direct  and  snpervlBe  tbe  expmdlture 
of  said  moneys  as  aforesaid  appropriated  to 
said  road  district  number  six,  pursuant  to 
law,  by  tbe  connty  court  of  Multnomah  conn- 
ty, tat  making  and  rqmlring  county  roada  in 
bis  said  road  district  and  to  employ  laborera 
to  perform  aucb  work  and  labor  aa  be  deoned 
proper  In  making  and  repairing  county  roads 
In  said  district  and  to  Issue  certjflicates  to 
pensms  so  performing  labor  and  furnishing 
materials  in  making  and  repairing  county 
roada  in  hia  said  district  under  and  by  bis 
direction  and  supervision  of  tbe  amount  of 
labor  BO  performed  or  materials  fnndsbed, 
and  the  compensation  to  be  paid  thertfor. 
That  the  certlflcato  ao  issued  by  him,  the 
said  John  Conley,  as  supervisor  aforesaid,  en- 
titled the  bolder  thereof  to  recover  from  said 
Multnomah  connty  the  amount  of  money 
named  In  aatd  certlfleate  to  be  due  tbe  per>> 
son  therein  named  for  labor  performed  as 
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aforesaid,  and  created,  wben  approTed  1^  flu 
cotutt?  court  of  Bald  Multnomah  oonnty,  ui 
indebtedness  from  tbe  said  connt^  of  Molt* 
nomah  to  tbe  person  named  In  said  certifi- 
cate of  the  amomit  of  money  therein  named 
and  cenlfled  to  hj  tbe  said  John  Conley, 
snpenrlsor  as  afwesald,  to  be  dne  the  said 
persim  for  labor  performed  upon  tbe  county 
road  In  said  road  district  number  six."  Then 
foHows  a  description  of  tbe  certificate  and 
the  f<Hinal  charging  part  of  the  Indictment 
A  copy  of  the  certificate  b  contained  In  the 
ludictment,  and  la  as  foUows: 

"01.00.      Name,  MUee  Stanley.     Na  5,190. 
"Ttme  Check  for  the  Month  of  Dee.  1804^ 
District  Na  Six. 
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"Multnomah  County,  Oregon,  Dec.  31,  18W. 
Multnomah  County,  Oregon,  pay  to  the  or^ 
der  of  Miles  Stanley  the  sum  of  ninety-one 
dollars,  In  full  tor  ^  days'  work  done  on 
Sandy  road.   ,  Foremaa 

"Ai^roTed:   John  Conley,  Supervisor." 

O.  M.  Idleman,  At^.  Gen.,  and  W.  T. 
Hume,  DIst  Atty.,  for  the  States  M.  L. 
Pipes,  for  respondent 


WOLTBBTON,  7.  (after  ilattiic  tbe  fku^ts). 
Tbe  only  theory  upon  which  this  case  can 
proceed  Is  tbat  tbe  law  has  provided  tor  an 
official  certificate  or  return  of  a  road  super- 
visor, which  naj  be  received  by  tbm  county 
court  as  legal  evldmce  of  the  facta  certified 
to,  and  A  penalty,  for  fwging  or  counter^ 
fating  the  same,  and  tor  uttering  such  cer- 
tificate so  forged  or  conntwfeited  with  In- 
tent to  defraud.  The  Indictment  Is  drawn 
under  section  1808^  Hill's  Ann.  Laws  Or., 
which  provides  that  '*if  any  person  shall, 
with  Intent  to  injure  or  defraud  any  one, 
falsely  make,  alter,  forge,  or  counterfeit  any 
public  record  whatever,  or  a.ny  certificate, 
return  or  attestation,  of  any  clerk,  notary 
public,  or  other  public  offlcw.  In  relation  to 
any  matter  wtaer^n  audi  cotlflcate,  return, 
or  attestatim  may  be  received  as  legal  evl- 
dence»  or  any  note,  certificate^  or  other  evi- 
dence of  debt  bsued  by  any  officer  of  this 
state,  or  any  county,  town,  or  otlw  munid.- 
pal  or  puUIc  c(»i;K»nition  therein,  authorized 
to  issue  the  same,  or  any  contract,  charter, 
letters  patent  deed,  lease,  bill  of  sale,  will, 
testament  bond^  writing  obligatory,  under- 
taking, letter  of  attorney,  policy  of  Insnr- 
ance,  bill  of  lading,  bill  of  exchange,  prom- 
issory note,  evidence  of  debt  or  any  accept- 
ance of  a  bill  of  exchange,  endorsement  or 
assignment  oi  a  promlss(»y  note,  or  any  war- 
rant order,  or  check,  or  money,  or  other 
property,  or  any  receipt  for  money  or  other 
property,  or  any  acquittance  <s  discharge 
for  m<»^  <x  other  property,  or  any  plat 
draft,  or  survey  of  land;  or  shall,  with 
such  Intent  knowingly  utter  or  publish  as 
true  and  genuine  any  such  false,  altered, 
forged,  or  coun^feited  record*  writing,  in- 
strument or  matter  whatever,  such  person, 
upon  cMivlction  thereof,  sh^,"  etc.  The 
section  up<m  which  the  Indictment  la  based 
provides,  among  other  things,  that  "such 
count?  court  shall  apportion  the  tBxm  so  col- 
lected among  the  several  road  districts  in 
the  county,  •  •  •  The  county  cleA 
■hall  therenpcm  notify  the  road  supervisor 
In  each  of  the  road  dislzlcts  In  his  county  of 
the  amount  of  the  road  fund  set  apart  for 
tbe  use  of  bis  road  district  fbr  opening, 
making,  and  reptUrlng  county  roads  and 
building  bridges  in  his  road  district;  and 
such  supervisor  sluU  direct  and  supOTise 
the  expenditure  of  such  amount  of  the  road 
fund  so  set  apart  tor  the  'purpose  herein 
named,  and  certify  his  accounts  for  labor 
performed  or  material  furnished  to  the  coun- 
ty court;  and  if  the  county  court  approves 
tbe  same,  it  shall  order  warrants  on  the 
county  treasurer  in  favw  of  the  penxm  per- 
forming such  labor  or  furnishing  such  ma- 
terial payable  out  of  the  fund  to  the  credit 
of  such  road  district  until  such  fund  Is 
Kcbausted."  By  this  act  the  coun^  court 
Is  made  the  auditing  board,  and  the  funds 
set  apart  to  the  different  road  districts  are 
disbursed  Under  Its  supervision.  The  super- 
visor whose  duty  It  is  to  direct  and  sopw- 
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vise  the  ezpendltnres  la  required  to  certify 
tats  accoonts  for  labor  perfwmcd  or  material 
fnmlsbed  to  tlie  county  court.  These  cer- 
tified accounts  constitute  tbe  vouchers  upon 
which  the  court  acts,  and  upon  which  It 
bases  Its  orders  tar  drawing  warrants 
against  the  particular  fnnd.  The  orders 
must  require  the  warrants  to  be  drawn  In  fa- 
vor of  the  perscm  or  persons  performing 
labor  or '  furnishing  material.  No  especial 
method  Is  prescribed  for  the  supervisor  In 
keeping  his  accounts,  nor  Is  he  directed  or 
required  to  certify  them  to  the  county  court 
in  any  particular  form.  Bo  that  any  Intelli- 
gible form  of  accouDt  which  Indicates  with 
reasonable  fullness  the  amomit,  nature,  and 
kind  of  work  done  or  material  furnished, 
with  the  date  and  name  of  the  person  doing 
or  furnishing  the  same,  the  value  thereof, 
and  the  number  of  the  road  district,  would 
he  sufficient.  So,  with  the  certificate,  any 
form  which  Informs  or  assures  the  county 
^  cMirt  that  the  account  In  question  Is  the  ac- 
count of  the  superrlsor  Is  sufficient.  "To 
certify"  means  simply  **to  testify  In  writ- 
ing**;' **to  make  a  declaration  In  writing." 
Webatw.  It  Is  not  even  necessary  that  the 
word  "certify"  or  "certified"  be  used  in  the 
certificate,  but  it  la  sufficient  if  the  required 
statntCMiy  fact  be  made  known  In  writing 
undor  the  band  of  the  officer.  State  v. 
Sctawln,  65  Wis.  213,  28  N.  W.  608.  It  would 
be  the  duty  of  the  county  court  to  recognlxe 
and  act  upon  any  torm  of  certificate  which 
Is  legally  sufficient  under  the  statute,  and 
which  would  operate  under  the  law  as  a  su- 
poTlsw's  certified  account  of  labor  expended 
or  materials  furnished  for  the  use  of  the 
road  district  The  legal  efficacy  of  such  a 
certificate  consists  not  In  Its  potency,  If  gen- 
aloe.  In  creating  a  demand  against  the  coun- 
ty, but  In  Its  capability  of  being  utUlEed  as 
legal  evidence  of  the  facts  stated  therein; 
and  the  test  ha-e  Is,  not  as  is  the  case  ordi- 
narily, whether  the  certificate  presents  up- 
on Its  face  or  through  allegations  In  aid  of 
It  a  enable  demand,  but  whether  the  Instru- 
ment la  such  a  one  that,  if  genuine,  the  coun- 
ty court  must  consider  It  as  legal  evidence  of 
the  amount  and  kind  of  labor  done  and  per- 
formed or  materials  fumlsbed  In  the  matter 
of  determlnliig  whether  or  not  It  shall  "or- 
der warrants  on  the  county  treasurer."  If 
the  official  certificate,  return,  or  attestation 
Is  anffldrat  for  tUs  purpose^  It  la  the  sub* 
Ject  of  forgery  under  the  statute;  otherwise, 
not 

Now,  the  account  and  certificate  relied  up- 
on consists  of  an  instrument  denominated, 
"Time  Check  for  the  Month  of  Dec.  1891, 
District  No.  Six,"  tmdemeath  which  are  writ- 
ten the  words,  "Approved:  John  Conley,  Su- 
pervise." ^e  so«alled  "Time  Check"  In- 
dicates with  reascmable  deflniteness  and  cer- 
tainty that  Miles  Stanley  served  time,  or 
perfOTmed  2e0  hours'  woi^  with  team  and 
driver  In  fSm  month  of  December,  1884,  for 
dlstriet  Na  «k  the  nhw  being  ipeclflod  at 


S91.   This  Is  an  Intelligible  and  sufficiently 

definite  account  of  labor  done  and  perfwm- 
ed.  It  requires  no  stretch  of  the  imagina- 
tion to  understand  from  It  that  Miles  Stan- 
ley did  and  performed,  with  team  and  driv- 
er, within  or  for  district  No.  6,  260  hours* 
labor  during  the  month  of  December,  1894, 
and  for  which  he  should  receive  |91.  So 
that  the  account  Itself  is  sufficient.  But 
has  It  been  sufficiently  certified  to  the  county 
court  to  entitle  It  to  be  considered  evidence 
of  the  fact  that  Miles  Stanley  performed 
labor  as  shown  by  the  account?  The  word 
"Approved,"  written  beneath  the  account, 
with  the  signature  of  the  supervisor  sub- 
scribed In  bis  official  capacity,  Is.  as  we 
think,  a  sufficient  official  certification  of  the 
account.  It  identifies  the  account  as  that  of 
the  supervisor,  and  Is  equivalent  to  marking 
It  "O.  K."  or  "Correct,"  which  Is  usually 
recognized  as  a  certification  In  ordinary 
business  affairs.  The  fact  that  what  pur- 
ports to  be  an  order  drawn  upon  Multnomah 
county  Intervenes  between  the  aocoimt  and 
the  word  "Approved"  does  not  change  the  ef- 
fect of  the  certificate.  Apparently,  It  was  in- 
tended that  tbis  order  should  be  signed  by 
somebody  as  foreman,  but,  with  or  without 
the  order,  the  account  may  be  said  to  have 
been  certified  to  the  county  court  the  snpov 
visor.  The  order  unsigned  by  the  foreman 
can  have  no  effect  In  any  event,  whether  it 
be  considered  approved  by  the  supervisor 
or  not  It  cannot  reasonably  be  considered 
as  the  supervisor's  order,  as  it  does  not  so 
purport  10  be.  The  Instrumrait  If  consider- 
ed as  genuine,  was  therefore  the  subject  of 
forgery. 

The  Indictment,  however,  is  deemed  faulty 
and  instifflclent  It  Is  alleged,  among  other 
things,  that  It  was  the  duty  of  the  super- 
visor "to  issue  certificates  to  persons  per- 
forming labor  and  futnlshlng  material,"  eto., 
and  "that  the  certificate  so  Issued  by  him, 
the  said  John  Conley,  as  supervisor  afore- 
said, entitled  the  holder  thereof  to  receive 
from  said  Multnomah  county  the  amount  of 
money  named  In  the  certificate,"  etc.;  and 
the  charging  part  of  the  Indictment  proceeds 
upoD  the  Idea  that  this  certificate  is  of  such 
a  nature  that  If  genuine,  It  would  create  a  de- 
mand against  the  county.  We  have  seen 
that  such  la  not  the  case.  The  Instrument 
set  forth  by  copy,  instead  of  "purporting  to 
be  a  certificate  entitling  the  holder  thereof 
to  the  payment  of  the  compensation  therein 
named  by  Multnomah  county,  for  work  and 
labor  performed  upon  a  county  road  In  road 
district  numl>er  six  In  said  Multnomah  coun- 
ty and  state  of  Oregon,"  and  "purporting  to 
entitle  one  Miles  Stanley  to  the  payment  of 
nlnety-<me  dollars  by  the  said  Multnomah 
county  and  atete  of  Oregon,"  simply  pur- 
ports to  be  an  account  with  one  MUea  Stan- 
ley for  260  houra'  work  and  labor  with  man 
and  team,  done  and  performed  at  35  cente 
per  hour  in  diatrict  No.  6,  certified  by  the 
said  J(An  Conl^,  auperrlaor,  which  oartU 

Digitized  by  Google 


10 


PACOFIO  BBPOBXmB,TU.  42. 


(OU. 


fled  accoimt  -ma  receivable  by  tbe  coanty 
court  of  MnltDomafa  county.  Or.,  as  legal 
evidence  that  sucb  work  and  labor  bad  been 
done  and  performed  In  said  district  No.  6 
by  the  said  Miles  Stanley.  These  facts 
should  have  been  appropriately  alleged  in 
the  indictment  State  t.  Johnson,  26  Iowa, 
407.  If  it  Is  true  that  the  county  court  lias 
adopted  this  form  of  certificate,  or  has  been 
accustomed  to  receive  the  same  as  legal  evi- 
dence of  the  facts  It  purports  to  certify,  this 
is  a  matter  of  proof,  and  It  is  unnecessary  to 
allege  It  in  the  indictment.  .  Com.  v.  Coetel- 
lo,  120  Mass.  360;  Horton  v.  State,  32  Tex. 
82^  People  V.  Blbby  (OaL)  27  Pac.  781.  The 
ofiScIal  certificate  must  of  itself  be  legally 
competent  as  evidence;  If  otherwise,  it  can- 
not be  aided  by  tbe  allegation  of  extrinsic 
facts.  120  Maaa.,  supra;  Raymond  v.  Peo- 
ple (Cal.)  30  Pac.  604;  People  v.  Heed,  1 
Idaho,  531;  State  v.  Briggs,  84  Vt  001; 
Cunningham  v.  People,  4  Hun,  455;  People 
V.  Harrison,  8  Barb.  560;  Fadner  t.  People, 
33  Hun,  240.  These  considerations  make  It 
Incumbent  upon  us  to  affirm  tbe  Judgmeot 
of  the  court  below*  and  it  Is  ao  ordered. 


LITTLBPIBLD  v.  TODD. 
(Supreme  Court  of  Oklahoma.    Feb.  18,  1896.) 

Ihjukotioh  — PossesstoN  or  him  Fairoim 

Contest. 

Od  September  16.  18^,  A.  settled  apm 
a  tract  of  land  under  toe  third  section  of  tbe 
act  of  congress  of  May  14,  1880.  On  October 
7.  1893,  B.  made  a  homestead  entry  at  the 
local  laud  ofBce  of  said  tract  of  land.  On 
March  15,  1894,  A.,  la  the  absence  of  the  dis- 
trict judge,  obtained  of  tbe  probate  judge  of 
K  county  a  restraining  order,  restraining  B. 
fioro  settling  upon  and  improving  the  tract  of 
land  in  dilute  between  said  A.  and  B.  On 
March  ao,  1891,  B.  filed  a  motion  In  the  dis- 
trict court  to  dissolve  the  temporary  restrain- 
ing order  Issued  by  tbe  probate  Judge,  and  said 
motion  was  allowed,  and  the  restraining  order 
dissolved.  Held,  that  it  was  not  error  to  dis- 
solve sndi  restraining  wder,  for  the  reason 
that  B.,  by  virtue  of  Els  homestead  entry,  had 
a  right  to  the  joint  use  and  occupancy  of  tlie 
land  until  such  time  as  the  land  department 
should  determine  which  of  the  contntants  Is, 
under  the  homestead  law,  entitled  to  the  land 
in  dispute. 
(Syllabus  by  the  Oonrth) 

Appeal  from  district  court,  K  county;  be- 
fore Justice  Bierer. 

AcUon  for  an  Injunction  by  BlineF  H.  Lit- 
tlefield  against  Bruce  Todd.  Defendant  bad 
judgment,  and  plaintiff  appeals.  Affirmed. 

Exllne  ft  Mechllne,  for  amtdlant  Ho^ 
gatt  &  Carutbon,  for  appellee. 

DALH,  C.  J.  The  appellant  Instituted  this 
cause  In  tbe  district  court  of  K  county  on  the 
15tb  day  of  March,  1894,  for  tbe  purpose  of 
obtaining  an  Injunction  against  the  appellee 
to  restrain  said  appellee  from  going  upon  or 
in  any  wise  Interfering  with  tbe  possessitm 
of  appelant  In  lots  1  and  2  and  tbe  S.  %  of 
Oie  N.  B.  %  of  section  3,  townsU^  27  of 


range  3  B.,  tn  K  coamty.  It  appean  fron 
tbe  record  before  ua  that  <m  8^tainb«  16, 
1883,  and  after  the  hour  of  12  o^clock  noon. 
app«^nt  settled  upon  said  tract  of  land  un- 
der the  third  section  of  tbe  act  of  congress  of 
May  14,  18S0,  and  proceeded  to  cultivate  and 
Improve  portions  thereof;  tliat  on  the  Ttb 
day  of  October,  1893,  ai^>ellee  made  home- 
stead entry  thereof  at  the  local  land  office  at 
Ferry,  OkL;  that  on  tbe  10th  day  of  Decou- 
ber  following,  appellant  iuatitated  a  conteat 
proceedings  against  the  entry  so  made,  ally- 
ing a  prior  settlement  and  cultivation  of  tbe 
land,  and  claimed  that  be  was  entitled  to  the 
homestead  entry  by  reason  thereof.  It  fur- 
ther appears  that  on  the  Ist  day  of  Novem- 
ber, 1893.  tbe  appellee  bnllt  a  fence  aronnd 
the  land,  and  afterwards  proceeded  to  use 
and  cultivate  portions  of  the  land  which  had 
not  been  theretofore  cultivated  or  used  by  ap- 
pellant To  restrain  appellee  from  going  up- 
on the  tract  of  land,  or  using  tbe  same  In 
any  way,  the  appellant  Instituted  In  tbe  dis- 
trict coort  of  K  county  this  action,  and.  in 
the  absence  of  the  judge  of  the  district  court, 
obtained  from  the  protiate  conrt  an  order  re- 
straining the  appellee  from  any  use  or  occu- 
pancy of  tbe  tract  of  land  In  dispute  between 
said  parties.  Tbe  order  so  made  by  the  pro- 
bate judge  was,  upon  motion,  by  tbe  district 
court,  dissolved,  and  appellant  brings  this 
case  bere,  and  assigns  as  error:  First,  that 
aiUd  district  court  erred  In  sustaining  the 
motion  of  aiqpellee  to  vacate  and  dlssdve  tbe 
temporary  injunction;  second,  that  tbe  court 
erred  in  granting  tbe  order  vacating  and  dis- 
solving the  temporary  Injunction  in  said  ac- 
tion. Tbe  two  aastgnmeots  will  be  consid- 
ered togeth^. 

In  Feckbam  t.  Fanght  (OkL)  37  Pac  1086. 
the  question  of  the  rights  of  parties  claiming 
under  the  settlement  act  of  May  14,  1890,  and 
also  under  tbe  general  provisions  of  the  home- 
stead law  of  May  20,  1862,  to  the  piosaesslon 
and  occupancy  of  land  when  settled  and  filed 
upon  by  adverse  claimants,  was  by  this  court 
discussed  at  some  length.  It  Is  strenuously 
Insisted  by  appellant  that  this  court,  in  tbe 
opinion  heretofore  rendered,  failed  to  proper- 
ly apply  the  laws  of  congress,  and  that  a 
settler  under  the  third  section  of  the  act  at 
May  14,  1880,  by  virtue  of  his  settlement  and 
occupancy,  has  the  exclusive  right  to  possess 
and  use  a  tract  of  land  so  settled  i^n,  as 
against  any  person  who  attempts,  dther  by 
settlement  or  filing,  to  obtain  a  right  In  the 
land,  made  at  a  time  subsequent  to  the  date 
of  such  settlnnent.  Should  this  contentl(»i 
prevail,  it  would.  In  efitect,  make  the  courts 
of  this  territory  a  medium  through  which 
these  inceptive  rights  to  land  would  be  adju- 
dicated. Thus,  where  adverse  claimants  con- 
testing for  a  tract  of  land,  both  of  whom 
mlgbt  be  settlers  upon  the  same,  and  neltber 
ot  whom  bad  extended  bis  settlement  right 
by  filing  an  entry,  might  come  into  the  ocrorts, 
and  assert  a  priority  of  claim,  tbe  eeorta 
would  be  called  upon  to  determine  tbe  mat> 
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tir  ttf  tin  pxioritiea  betwetn  tbe  two  IndlTM- 
mH  claimants,  and  thus  dlBpoooMO  <Hie  of  said 
parties,  and  tlwreby,  in  adrance  ot  the  action 
of  the  land  department,  determine  rislits 
wtdch  have  been  left  exctnslTely  witbin  the 
land  department  Or,  as  In  tills  case,  appel- 
lant harlns  settled  iqwn  the  land  on  the  lOtti 
day  of  S^tember,  the  appellee  not  having 
filed  his  bomeatead  entry  until  the  7th  day  of 
October  following,  if  appellant's  contention 
be  true,  it  would  be  the  duty  of  the  court  to 
prevent  app^ee  from  proceeding  under  the 
eotiy  made  at  the  land  office,  and  thereby,  In 
effect,  deprive  him  of  a  right  which  tbe  law 
of  congress  exinnssly  provides  be  may  have. 
This  contention  cannot  be  maintained.  Ap- 
pellant settled  npon  the  land  under  an  act  ot 
congress,  which.  In  the  absence  of  a  better 
right,  assuming  that  appelant  is  qualified  to 
enter  the  land,  will  ultimately  bare  to  be 
rletennlned  by  the  land  department  In  appel- 
lant's fSBTor.  But,  ai^lee  hSTlng  filed  his 
entry  at  tbe  local  land  office  for  lands  tmap- 
pmpriated,  It  follows  tba^  If  we  shall  give 
effect  to  tbe  homestead  act  of  May  20,  1882, 
be  must  be  pwmltted  to  exervisB  bis  rtgjit  <tf 
residence  Bpon  and  caltlvatlcm  ct  such  por- 
tI<Ms  of  tbe  land  as  are  not  In  actual  we  by 
an  adverse  dalmant  Bach  of  tbe  claimants 
are  upon  the  land  unHter  a  law  of  congress. 
For  the  courts  to  determine  which  nl  tbe  {tar- 
ties  has  the  better  right  would  be  an  invasSoa 
r<f  tbe  Jurisdiction  delated  by  congress  to 
tbe  land  department.  As  between  adverse 
settlers  iqkhi  taomestead  laws,  both  of  whom 
are  there  m^er  the  laws  of  congress,  the 
courts  of  this  territory  win  leave  tbe  ques- 
tion of  the  respective  rights  ol  said  partW 
to  be  determined  by  the  Mbnnal  which  bas 
been  created  by  congress  for  tbe  settlement 
of  such  questions.  After  such  question  is  so 
determined  by  such  tribunal,  the  courts  may, 
if  called  upon,  give  ^ect  to  tbe  decision  of 
the  land  department,  and  will.  In  the  mean- 
time^ If  necessary,  iwevent  eltber  party  from 
acts  of  aggression  towards  the  other.  But 
h^xmd  tbese  lines  the  courts  cannot  act  nie 
judgment  of  the  lower  court  Is  affirmed. 

BIKRER,  3.,  having  heard  tbe  case  when 
presented  below,  not  sitting.  The  other  Jns- 
tkm  concurring. 


LAIRD  V.  MORRIS.    (No.  1,4S8.) 
iSt^reme  Cwirt  of  Nevada.    Oct  23.  1895.) 
JroeinKT  or  Dismissal.—  Rbs  Judicata  — 

BtATDTES — COKSTRPCTIOS. 

1.  A  judnnent  of  diamisBsl,  entered  upon 
plaintiff's  failure  to  appear.  Is  not  a  bar  to  a 
sobseqnent  suit  for  the  same  cause  of  action. 

Z  Gen.  St.  I  3173,  after  reciting  five  cases 
in  which  an  action  may  be  dismissed  or  a  Judg- 
ment of  nonsuit  entered,  provides  that:  "The 
dismbsal  mentioned  In  the  first  two  snbdlfl- 
riees  shaO-be  made  by  an  entry  In  the  deA's 
register.  Judgment  may  thereupon  he  enter- 
ed accordlneiy.  In  every  other  case  the  Judg- 
ment shall  be  rendered  on  the  meriti."  Heta, 
that  Jadgmente  failing  under  the  three  remain- 
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Ing  cases  did  not  become  Jndgments  on  the  mer- 
its, the  only  purpose  of  the  statute  being  to  de- 
termine In  what  cases  nonsuits  or  dismissals 
should  be  entered. 

Appeal  from  district  court  Eureka  county; 
A-  L.  Fitzgerald,  Judige, 

Action  by  A.  laird  against  Michael  Morris 
on  an  account  stated  aud  on  an  assigned 
account  for  services  rendered.  Judgment 
for  defendant  Plaintiff  appeals.  Revers- 
ed. 

H.  Rives  and  J.  R.  Judge,  for  appellant. 
Thomas  Wren  and  Peter  Breen.  for  respond- 
ent 

BBLKNAP.  J.  Plaintiff  sued  defendant 
as  surviving  partner  upon  two  counts:  First, 
upon  an  account  stated;  second,  upon  au 
asslgued  account  for  services  rendered  to 
the  partnership.  Resirandent  In  his  an- 
swer, among  other  things,  pleaded  In  bar  a 
former  judgment  between  the  same  parties, 
and  for  the  same  cause  of  action.  Tbe 
cause  was  tried  by  the  court  It  was  shown 
by  the  Judgment  that  neither  the  plnlntlff 
nor  his  counsel  was  present  at  tbe  former 
trial,  and  that  thereupon  the  defendant  ask- 
ed for  a  dismissal  of  tbe  action.  A  Judg- 
ment of  dismissal  was  accordingly  given,  and 
coata  taxed  to  tbe  plaintiff.  Upon  this  evi- 
dence the  court  found  as  a  fact  that  the 
Judgment  was  upon  the  merits,  and  as  a 
conciualon  of  law  it  was  found  that  It  con- 
stituted a  bar  to  the  plaintiff's  recovery  In 
tbe  present  actlMi.  The  question  upon  the 
appeal  Is  whether  the  ruling  was  correct 

The  statute  governing  the  subject  is  as 
follows  (Gen.  8t  i  8173;  Code  CIv.  Proe.  S 
161):  "An  action  may  be  dlsmlBsed,  or  a 
Judgment  of  non-suit  entered  in  the  follow- 
ing cases:  First:— By  the  plaintiff  himself 
at  any  time  before  trial,  npon  tbe  payment 
of  costs.  If  a  counter-claim  has  not  been 
made.  If  a  provisional  remedy  has  been  al- 
lowed, the  undertaking  shall  thereupon  be 
delivered  by  tbe  clerk  to  the  defendant,  who 
may  have  his  action  thereon.  Second:— By 
either  party  upon  the  written  consent  of  tbe 
other.  Third:— By  the  court  when  the  plain- 
tiff fails  to  appear  on  tbe  trial,  and  defend- 
ant appears  and  asks  for  the  dismissal. 
Fourth: — By  the  court  when  upon  trial  and 
before  tbe  final  submission  of  the  case  tbe 
^alnUff  abandons  It  Fifth:— By  the  court 
upon  moUtm  of  the  defendant  whoi  upon 
the  trial  the  plaintiff  falls  to  prove  a  suffi- 
cient case  for  tbe  Jury.  T^e  dismissal  men- 
tioned In  the  first  two  subdlvUlons  shall  be 
made  by  an  entry  In  tbe  clerk's  register. 
Judgment  may  thereupon  be  entered  accord- 
ingly. In  every  other  case  the  Judgment 
shall  be  rendered  on  the  merits."  In  sup- 
port of  the  ruling  It  la  said  that  the  prac- 
tice act  u  originally  adopted  In  1881  (St 
1861.  838).  -was  readopted  In  1869  (St 
1868,  p.  218)>  and  up<m  Ita  readoptloD  was 
materially  changed.  The  two  sections  up- 
on tbe  subject  of  dismissal  and  Judgment* 
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of  noDsnlt  In  the  act  of  1861  were  consoli- 
dated, and  tbe  effect  of  the  change  was.  It 
Is  claimed,  that  all  cases  falling  ander  the 
third,  fourth,  and  fifth  snbdlvlslona  of  the 
statute  became  Judgments  on  the  merits, 
and  not  of  dismissal  or  nonsuit,  as  thereto- 
fore; that  the  mention  of  the  first  two  sub- 
divisions in  connection  with  the  concluding 
sentence  of  the  section,  "In  every  other  case 
the  judgment  shall  be  rendered  on  the  meC' 
Its,"  exclude  by  impUcatloD,  all  of  the  re- 
maining cases  provided  for.  "A  nonatilt  Is 
the  result  of  an  abrupt  termination  of  an 
action  at  law.  It  is  the  name  of  a  Judg- 
ment given  against  the  plaintiff  when  be  Is 
unable  to  prove  his  case,  or  wh4n  be  refuses 
or  neglects  to  proceed  with  the  trial  of  a 
cause  after  it  has  been  put  on  issue,  with- 
out determining  such  issue.  Its  origin  can 
be  easily  traced  to  a  very  early  period  in 
the  history  of  the  common  law."  16  Am. 
&  Eng.  Enc.  Law,  721.  "The  effect  of  a 
nonsuit  la  to  defeat  the  action,  and  give 
costs  to  the  defendant;  but  the  plaintiff  may 
commence  a  new  action  for  the  same  cause." 
3  BI.  Comm.  377.  "It  Is  a  settled  and  In- 
flexible rule  that  a  judgment  of  nonsuit  Is 
not  a  Judgment  on  the  merits,  and  there- 
fore Is  no  bar  to  another  suit  upon  the  same 
cause  of  action."  Black,  Judgin.  i  699. 
The  legislature  Is  presumed  to  have  used 
these  terms  In  their  accepted  meaning.  The 
only  purpose  of  the  statute  was  to  determine 
In  what  cases  nonsuits  or  dismissals  should 
be  entered;  and  fn  construing  It,  this  pur- 
poee  should  be  kept  In  view.  Five  sepa- 
rate and  independent  causes  have  been  enu- 
merated, and  It  is  applicable  to  all  cases  to 
which  these  oondltlottB  apply;  otherwise, 
<»ily  caaea  provided  for  In  the  first  and 
second  nibdivislons  would  be  embraced 
within  Its  mwlsiona,  and  those  In  the  third, 
fourth,  and  fifth  subdiTlsions  would  be  ex- 
cluded. Such  c(»i8tnicti(m  would  do  vio- 
lence to  the  language  of  the  statute,  and  de- 
feat the  manifest  Intent  of  the  legislature. 
It  would  BubOTdlnate  the  prindiml  purpose 
of  the  statute  to  <me  of  lesser  Importance. 
The  consolIdatlMi  of  the  two  sections  Into 
one  worked  no  change  In  the  purpose  of  the 
law.  The  elder  statute  waa  free  from  am- 
biguity. The  con8<dIdatlon  subjects  it  to  the 
criticism  which  baa  been  urged.  The  stat- 
ate  la  la  affirmance  of  the  conmKm  law. 
The  presumption  la  that  no  change  was  In- 
tended In  that  law;  but,  if  such  were  the 
Intention,  it  would  have  been  made  free 
from  uncertainty.  The  statute  should  be 
read  as  Including  all  of  the  five  classes  of 
cases  Cor  which  It  provides,  and,  being  bo 
read,  its  meaning  la  clear.  In  Baker  v. 
Baker,  13  Cal.  87,  the  court  said:  "The 
statute  of  this  state,  being  In  affirmance  ot. 
the  common  law.  Is  to  be  construed  as  was 
the  rule  of  that  law.  This  Is  a  received  con- 
struction In  such  cases.  Thus,  in  Miles  v. 
Wmiams.  1  P.  WnuL  252,  the  court  said: 


The  best  rule  of  constmlng  acts  of  parlia- 
ment is  by  the  common  law,  and  by  the 
course  which  that  observed  in  like  cases  of 
its  own  before  the  act'  And  In  Arthur  t. 
Bokenham,  11  Mod.  150,  the  common  pleas 
said:  The  general  role  in  exposition  of  all 
acts  of  parliament  la  this:  that  in  all  doubt- 
ful matters,  and  when  the  expression  la 
In  general  terms,  they  are  to  receive  such 
a  construction  as  may  be  agreeable  to  the 
rules  of  the  common  law  in  cases  of  that 
nature;  for  statutes  are  not  presumed  to 
make  any  alteration  in  the  common  law  fur- 
ther or  otherwise  than  the  act  does  express- 
ly declare.  Therefore,  in  all  general  mat- 
ters, the  law  presumes  the  act  did  not  In- 
tend to  make  any  alteration,  for.  If  the  par- 
liament had  had  that  design,  they  would 
have  expressed  it  In  the  act.*  **  Judgment 
reversed,  and  cause  remanded. 

BIGBLOW,  a  J.,  and  BONNIFIHU>,  3^ 
concur. 


BOLI/N  V.  MBTOALP.» 
(Supreme  Court  of  Wyomins.    Oct  25,  1895.) 

COHTRACT— COKSIDBRATION— DUHE88  —  IKDBMKITT 
— SUBBTIBS — Hi.RULE88  EsROK. 

1.  Hie  settlement  of  an  action  titber  be- 
gan  or  threatened,  unless  it  be  foui^ed  on  a 
fraudulent  claim,  is  a  valid  consideration  for 
promises  by  a  third  party  to  pay  the  claim. 

2.  The  service  or  threatened  service  of  an 
attadiment  in  a  coDtroverted  action  is  not  dur- 
ess of  goods. 

8.  Where  Bureties  on  a  bond  attempted  to 
levy  an  attachment  on  the  defaulting  prind- 
pal  B  aapposed  Interest  in  a  partnership,  and 
a  member  of  the  firm,  to  avoid  the  attachment, 
executed  notes  equal  to  the  amount  embezzled, 
the  maker  is  liable  on  the  notes  on  payment  by 
the  sureties  of  a  Judgment  against  them  for 
said  amount 

4.  Though  said  notes  were  payable  to  one 
surety,  equity  will  ratably  apportion  the  pro- 
ceeds to  each. 

6.  A  party  cannot  complain  that  (he  judg- 
ment against  him  was  not  as  much  as  it  should 
have  been. 

Error  to  district  court,  Gonrerse  county; 
Richard  H.  Scott  Judge. 

Action  by  George  W.  Metcalf  against  George 
Bolln  on  two  notes.  From  a  Judgment  for 
plalatlflt,  defendant  brings  errw.  Affirmed. 

Hugo  DonEelmann.  for  pl^tlff  In  oxw. 
Gibson  Clark,  for  defendant  In  oror. 

OONAWAY,  J.  This  Is  an  action  txtnight 
in  the  district  court  by  defendant  in  error  on 
two  promissory  notes,  the  execution  of  which 
in  bis  favor  by  plaintiff  In  error  is  admitted. 
The  notes  were  executed  under  the  following 
circumstances:  One  Charles  Rastaetter  was 
treasurer  of  school  district  No.  6  In  Converse 
county,  and  defendant  ,ln  error  and  John 
Schllchter  were  sureties  on  his  bond.  Ras- 
taetter was,  or  had  been,  partner  of  plaintiff 
in  error  In  a  mercantile  business.  Shortly 
prior  to  April  7,  1890,  Rastaetter  alisoonded. 


1  Rehearing  pending. 
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■lid  m>  dttBantter  In  ttie  fonAi  of  tbe  school 
aatrlct  to  the  amooiit  of  $642.82.  The  notes 
aie  of  that  date,  and  for  that  amount,— one  for 
9300,  at  ao  am  Ud  the  other  Cor  «24SL82,  at 
4  months;  both  with  Intnest  at  12  per  cent 
per  szmum  from  maturity.  At  the  time  of 
the  execution  of  the  notes,  defendant  In  error 
and  JfAn  Schllchtw,  niretlet  of  Baestaettw, 
vfre  attenqittDg  to  hare  an  attatdunoit  eerv* 
ed  upon  tiie  Intezest  w  iuppoaed  Interest  of 
Rastaetter  tn  tbe  ^operty  of  Hie  partnership 
couatstlac  of  Rastaetter  and  plaintiff  In  enw^ 
Upon  tbe  execution  of  the  notes  these  proceed- 
ings were  dlscontinned.  It  la  claimed  that 
tUs  snit  In  attachmwit,  If  commenced  at  all, 
was  not  In  proper  form,  and  that  the  notes 
wtre  siren  witbont  c<m8ldefatkm,  and  mOier 
duress;  bnt  It  la  Immaterial  whether  tiie  ac- 
tion wae  in  proper  form,  or  whether  It  was 
commenced  at  all  or  not  The  parties  had  a 
right  to  prosecute  an  actton  by  attachment 
against  Bastaetter  to  obtain  Indemnity  as  his 
traretles,  and  tbe  alleged  mistake  In  the  form 
ot  action  Is  InimatalaL  Tbe  settlennnt  of 
an  action  either  begun  or  threatened,  imless 
it  be  founded  on  a  fraudulent  or  flctMoos 
dalm.  Is  a  raUd  consideration  tor  prnnlnn  by 
a  third  party  to  pay  the  claim,  and  the  aurlee 
or  threatened  service  of  an  attach  mrat  in 
socb  action  Is  not  dureaB  of  goods.  So  the  de- 
fenae  of  no  considaatlon  and  of  duress  fails. 

Defendant  in  «w  testlfles  that  pending  at- 
tachment proceedings  he  toid  BoUn,  who  wish- 
ed to  KTtAd  tbe  serrice  of  the  attadrnt^it  of 
the  interest  or  sqpposed  interest  of  the  ab- 
sconding partnw,  tliat.  In  order  to  dlscontinne 
the  attachment  suit,  he  (plain tiff  in  error) 
must  have  security.  He  further  testifleR  that 
the  notes  sued  on  won  Uvea  to  indemnify 
him;  that  he  tltereupra  stopped  the  attacb- 
rnsBt  proceedings  and  the  suit  against  Ras- 
taetter, and  "this  closed  up  the  oitlre  trana- 
actkm."  This  portico  of  the  testimony  Is  not 
contradicted,  and  la  relied  upon  hy  both  par^ 
ties.  At  the  time  of  the  execution  of  the 
notes,  ttie  following  written  agreement  was 
signed  Isy  defendant  in  error:  "Wbo^ae, 
George  BoUn  baa,  this  7tb  day  of  April,  A.  D. 
1800,  made  two  notes  tac  the  amount  and  sum 
of  fln  bnndred  and  f«ty-two  dollars,  behv 
the  amount  dalmed  to  be  abort  by  (diaries 
Rsstaetter  aa  treasurer  of  adiool  district  num- 
ba>  six.  It  bOng  hereby  agmed  by  tbe  payee 
of  said  notes  tluU  If  the  ssid  amount  found  to 
be  due  said  district  Is  leas  than  aforesaid 
amount  it  shall  be  allowed  and  credited  on 
said  notes."  The  defolcatKn  was  for  the  ex- 
act amount  of  the  notes,  and  the  sureties,  de- 
fendant in  error  and  John  Scbllchter,  after- 
wards paid  a  Judgment  for  that  anuHint 
agshist  tbem  and  In  ftiTor  of  tbe  sduol  dls- 
triet  The  security  er  Indenmlty  which  de* 
fendant  in  error  bad  obtained  was  these  notes 
of  plaintiff  in  error  tar  the  exact  amount  of 
the  deCslcatlon  of  Bastaettw;  and  this  securi- 
ty or  Indemnity  was  for  tbe  b^eflt  of  his  co- 
surety, J<dm  Sehllchter,  equally  with  blm- 
self.   Even  it  defendant  in  error  Intended 


this  indemnity  for  his  own  benefit,  to  the  ex- 
clusion of  his  ccwurety,  the  law  wIU  iqn^ly  It 
for  tbe  bmefit  of  both.  24  Am.  A  Bug.  Sbkc. 
Law,  p.  815,  subd.  7,  note  8,  and  authorities 
cited;  Brandt,  Sur.  |  268;  Harris,  Bnbr.  |  207. 
This  legal  proposition  Is  oowhere  questioned 
or  doubted  by  any  autbnity,  so  tar  as  we  are 
adTlsed,  and  It  Is  not  necessary  to  discuss  the 
question,  as  there  are  no  conflicting  authori- 
ties to  wdgta.  It  Is  tmmataial  In  what  pro- 
portion the  two  sureties  paid  tbe  defalcation. 
Equity  will  make  the  burden  of  payment  and 
the  benefit  of  tbe  Indemnity  equal  between 
tbem  by  contribution,  and  defendant  in  error 
could  be  fully  indemnified  by  nothing  less 
than  the  payment  of  tb»  amount  of  the  defal- 
catton.  In  our  ojflalim,  tbe  Judgment  of  the 
trial  court  should  have  been  rudered  in  favor 
(tf  defendant  in  error  tox  the  entire  amount 
ot  the  notes.  It  was  for  a  less  amount,  bnt 
he  has  not  appoUed.  Tbe  other  party  cannot 
complain  that  the  amount  of  tbe  Judgment 
against  blm  la  too  smalL   Judgment  affirmed. 

HATFORD,  J.,  concurs.  GBOSSBDOK,  a 
J.,  dissents. 

POTTER,  J.,  having  announced  bis  disquali- 
fication to  sit  in  the  hearing  of  thla  cause,  the 
other  Justicea  called  In  Judge  HAYVOBD,  of 
the  Second  Judicial  district. 


MAHONHT  V.  STATE. 
(Supreme  Court  of  Wyoming.    Oct  25^  180&) 

CaiHiKAi.  Law—  Cosvictioit— Arraur-BapBAi. 

or  Statdtb. 
Defendant  was  convicted,  under  Laws 
1800-91,  c.  31,  for  moving  diseased  sheep  fr<Hn 
place  to  place,  and  appealed.  Before  the  dete^ 
minatioD  of  the  appeal,  said  law  was  r^xnled  by 
Laws  1896,  c  12o,  without  authorising  thn  con- 
tinuance of  pending  prosecutions;  and  the  new 
enactment  snbstantiallv  changed  the  offense, 
and  increased  the  minimmn  of  punishment. 
Held,  that  as  the  judgment  of  conviction  was 
not  final,  and  could  not  be  affirmed  under  a  re- 
pealed statute,  defendant  should  be  disduwged. 

Error  to  district  court,  JcAmson  county;  W. 
S.  Metz,  Judge. 

John  Bfaboney  was  convicted  ot  moving 
diseased  sheep  from  place  to  place,  and  brings 
error.    Defendant  discharged. 

Oonvlctlon  for  unlawfully  removliur  scabby 
sheep  from  jnlnt  to  point  In  Johnson  county, 
and  for  removal  of  same  from  Natnma  county 
to  Johnson  county.  Pending  iiroceedings  in 
erroE,  the  statute  defining  tbe  ofloise  was  re- 
pealed, witbont  a  saving  dause,  and  a  new 
statute,  substantially  dlflwent,  enacted.  Mo- 
tion to  dismiss  and  discharge  defendant 
granted. 

Charles  H.  Burritt  and  C.  H.  Farmelee,  for 
plaintiff  in  error.  B.  F.  Fowler,  Atty.  Gen., 
for  the  Stat& 

OROB8BECK,  a  J.  The  plalntUf  In  error 
was  convicted  in  the  dtatrlct  court  of  Johnson 
ooun^  under  an  Informatfam  In  two  counts.— 
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one  to  tbe  atfnvM  zvmofttl  at  acibbf  Aeep 
from  one  place  to  Rnotlier  In  Ttdmaon  comity, 
and  one  for  the  ram  oral  of  socb  diieased  sbeep 
from  Natrooa  oounty  to  JTobnaoD  oonnty.  Hb 
wa§  fined  In  the  scun  of  $200,  and  xumKcnted 
proceedlnge  In  etror  In  4Ub  eonrt;  ttw  petition 
in  error,  transcript,  and  bill  of  exceptions  hav- 
ing been  filed  In  tbli  court  November  SO,  ISM. 
Tbe  statute  under  wUltA  the  criminal  proceed- 
Inge  were  instituted  In  the  coort  below  (dup- 
ter  31,  Sees.  laws  1^0-01)  was  repealed,  in 
express  temiB,  wltbout  a  saTlng  claiiBe»  by 
chapter  125  of  tiw  Season  lAwa  of  188S.  wUch 
also  repealed  all  acta  and  pnrta  of  acta  Inoon- 
datent  witb  it,  and  which  took  Immefllate  ^- 
fect  npcm  Its  approraU  Maidi  S,  1806.  like 
plaintiff  In  error  movea  for  a  dismissal  of  ttw 
caae  and  an  prooeedlnga  tinreonder,  and  for 
tbe  discharge  of  Ite  defendant,  because  tbe 
act  under  which  the  defendant  was  canrlcted 
was  repealed  without  keeiring  In  force  pending 
past  ptosecatiana  under  such  repailed  statnte. 
This  moticn  was  submitted  npon  the  britf  of 
counsel  fin*  toe  plaintiff  In  error,  toe  attwney 
general  not  de^rlng  to  file  any  brief  on  the 
part  of  toe  state.  So  far  as  the  case  at  bar 
la  conconed,  tlie  atatnte  unda  which  toe  de- 
tmdant  bdow  was  ocoiTlcted  made  unlawful 
toe  removal  of  scabby  lOieep  from  one  connly 
to  anotoer,  or  from  one  place  to  another  within 
any  county,  wltoont  a  written  certiflcate  of 
toe  dieep  inspector,  wsept  to  a  dipping  corral, 
wito  toe  consent  of  all  libeep  owners  on  the 
loute  traveled.  Tbe  punishment  provided  fbr 
a  violatioi  <tf  toe  provtstons  ol  toe  sectlfHt  of 
the  act  under  consideration  was  a  fine  not  leas 
than  $^  nor  more  than  91,000.  Sees,  lam 
1800-M,  c.  81,  S  8.  The  repealing  atatnte  cre- 
ates a  new  law  on  tlie  subject,  and,  bt  relatl(m 
to  tlie  matter  ct  the  moving  ol  diseased  sheep, 
provides  that  tbe  owner  of  unsound  sbeep,  <a 
sbeep  infected  or  affected  witb  scab,  or  any  in- 
fectious or  contagious  disease,  eball  obtain 
from  tbe  inspector  a  traveling  penult,  wbldi 
shell  be  gnnted  cnty  for  tbe  purpose  of  mov- 
ing said  sbeep  to  some  place  where  tb^  may 
be  treated  for  disease,  and  that  "no  such  sbeep 
sball'lM  moved  uittll  sndi  permit  shall  bave 
been  obtained."  Tbe  penalty  provided  for  tbe 
vioIatloD  of  toese  provisions  Is  a  line  of  not 
less  than  $500,  nor  more  toan  $1,000,  and  tbe 
recovery  In  a  dvU  action  oi  thrice  toe  amount 
of  damages,  direct  and  consequential,  sustained 
any  party  injured  by  reason  of  tbe  moving 
of  tbe  diseased  sheep.  Sen  laws  1885,  c. 
1^  I  15.  Ibe  statutes  are  essentially  dlff«v 
ent,  tbe  new  one  pormlttlng  no  removal  of  dis- 
eased sheep  at  all,  except  upon  the  permlasimi 
<rf  toe  sbeep  Inspectw,  and  thm  only  for  tbe 
purpose  of  treatment  for  toe  disease,  and  pro- 
viding a  greater  minimum  penalty  than  toe 
Conner  act;  while  the  former  statote  provided 
that  scabby  sbeep  may.  In  effect,  be  rranoved 
from  place  to  place  In  toe  county,  or  from  one 
county  to  anoton,  wlto  toe  permission  or  "cer- 
tlfleatti"  of  the  taHpector,  or,  without  obtaining 
his  certificate;  to  a  "dippbig  corral,"  wlto  the 
written  ixmeat  of  all  abaep  owners  along  tbe 


nata  This  statute  tepeattnf  Hat  finmer  «se 
does  not,  then,  contain  a  snbstnatial  iMnact- 
ment  of  the  iKuvisMus  of  tbe  old  act,  so  that  a 
suit  or  prosecution  broogfat  under  tbe  oSd  stat- 
ute may  be  llnliked  under  tbe  new  act.  The 
new  statute  does  not  ve-enact  the  old  on^  eltocr 
as  to  tbe  afflrroance  of  tbe  fcrmer  law  in  Its 
main  provtakms  deflnlag  toe  offense  wdercoo- 
slderatlon,  or  to  tbe  quantum  of  punlsbment, 
but  r^eala,  to  erpttm  tama,  the  former  law,  j 
and  every  part  of  It,  and  enacts,  so  tor  as  de- 
fining an  (rfSense  Is  ooooenied,  substantially  a 
new  proviaton,  vrltb  an  enlarged  minlmnm  of 
poniriunent,  and  nowhere  saves  prosecutions  ! 
under  the  farmer  statutes.   Tbe  statute  to  re-  I 
latlon  to  tbe  offense  <tf  unlawfully  ronovlng,  | 
disonscd  sbeq>  ftom  point  to  point,  bdng  a 
penal  statute  and  rdatlng  to  tbe  puiddim«it  ! 
of  a  mlsdoneanar  defined  b7  itt  terms,  and 
not  to  methods  of  procedure,  must  be  held  to 
aet  prospectively,  snd  Gsmiot  bave  a  retroactive 
elfect,  aa  tbe  puniiAhmmt  la  Increased  by  en-  \ 
.larging  tbe  minimum  of  the  fine  provided  from 
fi^  to  $600.  and  aa  a  new  and  different  of- 
fense Is  created. 

Ibe  auttHTltieB  aobmitted  In  tbe  brief  of 
oonnsd  for  plaintiff  to  error  are  numoons. 
and  support  their  contention  that,  the  proceed- 
ings to  error  baing  to  OxxU  ^  Jndgmoit  of 
the  loW0  court  Is  not  to  be  comddered  a  final 
Judgment,  aad  that  tUs  court  is  bound  to  con- 
sider the  cause,  and  pronounoe  such  Judgment 
as  Is  warranted  by  the  statute  in  fcare  at  the 
ttane  of  ita  Judgment,  uid  not  under  a  repealed 
statute  wbkfa  does  not  preserve  tbe  right  by  a 
saving  da  use,  to  prosocoto  for  past  irffoises, 
or  to  continue  causes  or  pwjaeeuUoua  already 
begun.  Tbe  general  rule  la  that  after  toe  stot- 
Trte  is  repealed,  without  a  sa^ng  clause,  or 
without  an  affirmance,  to  substantial  terms,  at 
oiactmant  of  tbe  fomur  law,  toe  ftmuer  re- 
pealed Btotnte,  In  regard  to  tta  operative  effect, 
Is  considered  as  If  It  bad  never  existed,  except 
as  to  matters  and  transactlona  past  and  closed; 
and,  if  the  statute  is  repealed  beftve  tbe  flnal 
action  of  tbe  appellate  court,  ft  wfU  prevent 
an  aflirmance  of  conviction,  and  the  prosecu- 
tion must  be  dismlaaed,  or  tbe  Judgment  re- 
versed, anth.  St  Const  U  162.  166;  S»  Am. 
ft  Bnc.  Bine.  law,  502,  S14,  and  caaea  cited; 
Teaton  t.  tT.  a,  5  Oiandb,  281;  Hlrschburg  v. 
Peoide, 6  Oolow  146;  Statov.  King,  12  la.  Ann. 
598;  Kdler  r.  State,  12  Md.  822;  Bartung  v. 
People,  22  N.  T.  05.  In  tbe  case  of  Edler  v. 
State,  supra,  tbe  oourt  bdd,  where  a  statute 
Impodng  a  poialty  was  repealed  after  tbe 
conviction  and  appeal,  and  after  an  argument 
on  toe  appeal,  but  befbre  tlie  final  Judgment 
afllrming  tbe  decision  of  the  trial  court  the 
repealing  statute  not  having  been  brought  to 
tbe  attention  ot  the  court  twfore  tbe  final  Judg- 
ment, that  m  motion  tbe  defendant  waa  en- 
titled to  bave  tbe  entry  of  affirmance  corrected, 
and  the  Judgment  revnsed.  In  tbe  optolou  it 
la  said:  **nie  Judgment  to  a  cttoitoal  cause 
cannot  be  considered  as  flnal  end  oonelusdve, 
to  every  intent  notwltosttndlng  tbe  removal 
of  therecordtoasq^Bierooort  Ifttlsra* 
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to,  there  woold  be  no  nae  in  iaXtag  tlie  ap- 
peal, m  mtDg  out  tbe  writ  of  ems."  And  fbt 
langiBga  <tf  Oilef  Justice  Mazsball  In  Ibe 
sr.  1  Gnmdi.  IIO,  la  adopted,  to  the  effect  tbat 
'If  It  be  neoeaiary  to  aet  aalde  a  Jodsment, 
risbtfol  when  rendered,  but  which  cannot  be 
afflnned  but  in  vlcdatlon  of  law,  the  Judgment 
moat  be  set  aside."  Our  statute  contemplates 
and  proTldes  for  the  dlapoeal  of  ^oceedinsa 
Id  error  In  tbla  court,  In  criminal  causes  less 
than  capttnl.  in  three  modea:  To  acdsr  tbe  dls- 
charge  of  the  priaonec.  to  gmnt  a  new  trial. 
at  to  order  tbe  original  judgment  to  be  en- 
forced. Bev.  Bt  I  3368.  When  tbe  writ  of 
emr  la  allowed,  the  court  or  judge  allowing 
tbe  aame  ahall  order  a  auspenalM]  of  the  ex- 
ecntkm  of  the  sentence  until  sodi  writ  of  er- 
ror shall  be  beard  and  detomlned,  and  tbe 
trial  court  has  no  further  control  over  the 
judgment  until  the  canae  la  remanded  bj  tbe 
appellate  court  for  actkm.  Id.  |  3355.  Hie 
judgment  of  the  trial  eomt  cannot  be  ordered 
to  be  enforced,  as  the  atatute  under  authority 
of  whteh  It  was  rmdered  baa  been  rq>ealed 
without  keeping  It  in  force,  efttier  by  re-enact- 
ment of  Its  jffOTldnis,  or  by  a  aarlng  dause, 
and  la  no  longer  in  force.  A  new  trial  cannot 
be  ordered,  under  the  drcumHtancea,  as  the 
cause  cannot  be  tried  again  under  the  repealed 
statute,  altboogta  tbe  practice  has  sometlmea 
been.  In  some  of  the  courts,  to  rererae  the 
Jodgmeot  It  seems  that  tbe  propv  course  to 
do  Is  to  aet  aside  the  judgment,— tbe  practice 
approred  Ify  Chief  Justice  Harcball  In  1 
Crancb,  110,  anpra.— and  to  order  the  discharge 
of  tbe  [dalntlff  In  mw,  tbe  defendant  below. 
Ibe  judgment  of  the  district  court  for  Jobnami 
county  wUl  be  set  aride,  uid  ttte  defendant 
John  Mahouey.  discharged  from  any  further 
proceedings  of  that  court 

GONAWAX  and  POTTBB.  CODcnr. 


PBOPL.B  ex  rel.  CHANDLER  t.  HcDON- 
ALX>.  Warden  of  Penitentiary. 

(So^-eme  Coort  of  Wyoming.    Oct.  25,  168S.> 

CowtiTUTioxAL  Law— Ex  Post  Facto  Statdt>— 
Ceimixal  Law— CaANoa  or  Vbkdk. 

Sees.  Laws  1895,  c.  84,  repealing  Rev. 
St  1  8441,  proTiding  that  upon  any  criminal 
ezamioatioo.  dther  party  was  entitled  to  a 
chaafce  ot  venae  on  amdarit  of  prejudice  of  the 
ja>tice,  thoQgh  it  deprlTes  the  accused  of  sncb 
tight  in  an  examination  for  an  offeDse  commit- 
ted before  the  repealing  act  took  plsce,  la  not 
an  u  post  facto  law.. 

Fetltloa  for  a  writ  ot  habeas  corpus  by  the 
people,  upon  the  relation  of  Isaac  Chandler, 
agalnat  N.  D.  McDuiald,  aa  warden  of  tba 
state  peailtuitlaiir.   Writ  d«iled. 


Charles  F.  Tew,  for  petitioner.  Benjamin 
F.  Fowler,  At^.  Gen.,  for  defendaht 

GROESBKOE,  C.  J.  The  petitioner  for 
tbe  writ  of  habeas  corpus,  Isaac  Chandler, 
was  convicted  in  tbe  district  court  for  Lara- 
mie counl7  of  tbe  crime  of  assault  and  bat- 
tery with  the  intent  to  kill  and  murder,  and 
on  the  7th  day  of  June.  A.  D.  ISOS,  was  sen- 
tenced to  Imprisonment  In  the  penitentlar3> 
for  the  terra  of  14  years.  Be  applies  for  tbe 
writ  of  habeas  corpus,  allegiog  that  his  Im- 
prisonment is  unlawful,  because  the  justice 
of  tbe  peace  before  whom  he  was  examined 
OQ  said  charge  refused  to  grant  htm,  upon 
his  sworn  application  therefor  aUeglug  the 
prejudice  of  the  magistrate,  an  examination 
before  some  other  ju»tice  of  the  peace  of  the 
county  wherein  the  offense  was  alleged  to 
have  been  committed.  The  time  fixed,  in  tbe 
information  or  complaint  before  tbe  justice 
of  the  peace,  when  the  offense  was  commit- 
ted was  January  3,  1895.  At  the  time  of  the 
commission  of  the  offense,  as  alleged  In  the 
complaint  the  statute  (section  3441  of  the 
Revised  Statutes  of  Wyoming,  as  amended  by 
chapter  17  of  the  Session  Laws  of  1890)  pro- 
Tided,  among  other  things,  that  If,  upon  the 
return  of  the  process,  or  tbe  appearance  of 
the  parties  In  any  civil  cause  or  proceeding, 
"or  upon  any  criminal  examination,"  either 
party,  blr  agent  ot  attorney,  shall  make  affi- 
davit that,  from  prejudice,  bias,  or  other 
cause,  he  Iwiieves  that  the  justice  of  the 
peace  before  whom  the  cause  Is  pending  will 
not  decide  impartially  in  the  matter,  the 
said  justice  shall  transfer  said  suit  and  all 
papers  appertaining  thereto  to  some  otbw 
justice  of  the  peace  of  tbe  same  or  adjoining 
precinct  h gainst  whom  no  such  objection  has 
been  raised,  Who  may  thereupon  proceed  to 
bear  and  determine  tbe  same  In  the  same 
manner  aa  It  would  have  been  lawful  for  tbe 
Justice  before  whom  the  cause  or  proceeding 
was  commenced  to  have  done.  This  last- 
mentioned  act  was  repealed,  and  section  3441 
of  tbe  Revised  Statutes,  amended  thereby, 
was  re-«iacted,  In  such  manner  as  to  remove 
ail  reference  to  criminal  proceedings  or  crim- 
inal examinations,  by  chapter  84  of  the  Ses- 
sion Laws  of  18!^.  which  by  Its  terms  toc^ 
Immediate  effect,  and  which  became  a  law 
upon  the  approval  of  tbe  governor,  February 
18,  1895,  two  days  betore  tbe  complaint  was 
made  before  the  justice  of  the  peace,  and  be- 
fore the  preliminary  examination  of  tbe  pett- 
tloner.  The  petitioner,  at  bis  jnellmlnary  ex- 
amination, notwithstanding  the  repealing 
statute,  filed  his  affidavit  and  motion  before 
tbe  examining  maglatrate,  the  affldarlt  alleg- 
tng  that  tbe  "affiant  has  been  reliably  in- 
formed and  vaUy  b^evea  that  there  exists 
in  the  mind  of  H.  Glafcke  [the  magistrate] 
a  prejudice  walnat  aald  defendant  sncb  as 
would  preclude  aald  Olafcke  from  giving  said 
defenilflBt  ft  fair  and  Isipartial  beuUig  ac 
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examination,**  and,  fnrtber,  "tbat  said  affiant 
has  been  informed  and  ybtHj  believes  that 
tbere  exists  in  the  mind  of  L.  E.  Stone,  a 
Justice  of  the  peace  of  Cheyenne  precinct, 
In  Laramie  county,  Wyoming,  and  in  the 
mind  of  one  Charles  Caristrum,  of  Pine 
BlufCs  precinct,  Id  said  county  and  state,  and 
a  Justice  of  the  peace  within  and  for  said 
precinct,  a  prejudice  such  as  would  preclude 
both  said  L.  E.  Stone  and  said  Carlstrum 
from  giving  said  defendant  a  fair  and  Impar- 
tial examination  in  said  matter."  The  objec- 
tion was  therefore  made  to  three  Justices  of 
the  peace  of  the  county  wherein  the  oftense 
was  alleged  to  be  committed  by  this  affidavit. 
The  Justice  of  the  peace  refused  the  applica- 
tion for  change  of  venue,  doubtless  because 
of  the  [Missage  at  the  repealing  statute  taking 
away  the  right  of  a  defendant  in  a  criminal 
cause  or  proceeding  to  a  change  of  venue  In 
a  preliminary  examination.  The  attention 
of  the  district  court  was  called  to  this  mat- 
ter by  a  plea  In  abatement  before  the  trial 
and  by  a  motion  in  arrrat  of  Judgment,  both 
of  which  were  overruled  by  the  trial  court 

The  petitioner  claims  that  the  statute 
(chapter  84,  Sees.  Laws  1895),  In  repealing 
or  attempting  to  repeal,  without  a  saving 
clause,  the  prior  statute  providing  for  a 
change  of  venue  in  a  preliminary  ecamlna- 
tloo  before  a  Justice  of  the  peace  Id  criminal 
cases.  Is  ex  post  facto,  and  void  as  to  him, 
as  the  offense  with  which  he  was  charged 
was  alleged  to  have  been  committed  January 
3,  1896,  and  that  the  act  of  February  IS, 
1£Qo,  could  not  deprive  him  of  the  right  to 
object  by  affidavit  to  the  Justice  of  the  peace 
before  whom  he  was  brought  to  be  examined 
on  said  charge,  upon  the  grounds  mentioned 
in  the  statute  In  force  at  the  time  of  the  al- 
leged commission  of  the  offense.  He  con- 
tends that,  notwithstanding  the  repeal  of  the 
statute  providing  for  a  change  of  venue  In 
preliminary  examinations,  he  was  entltied  to 
it,  when  he  applied  therefor,  under  the  law 
as  It  existed  at  the  time  of  the  commission 
of  the  offense  alleged;  that  the  Jurisdiction 
of  the  justice  as  an  examining  tribunal  or 
court  of  Inquiry  was  defeated  after  the  ap- 
plication for  change  of  venue  had  been  made; 
that  the  magistrate  was  without  Jurisdiction 
to  proceed  with  the  examination;  that,  as  the 
subsequent  proceedings  of  the  magistrate 
were  void,  the  accused  had  no  preliminary 
examination;  and  that,  therefore,  as  the  stat- 
ute then  provided  for  such  an  examination  In 
trials  upon  Information  of  the  prosecuting  at- 
torney, and  where  the  accused  bad  not  been 
indicted  by  a  grand  Jury,  the  district  court 
was  without  Jurisdiction  to  try  the  defend- 
ant, and  that  all  its  proceedings,  resulting 
in  the  conviction  and  sentence  of  the  peti- 
tioner, are  wholly  void.  The  relator  insists 
that  he  baa  been  deprived  of  a  substantial 
right  by  the  repealing  statute,  that  of  the 
right  to  object  to  the  examining  magistrate 
upon  the  belief  of  the  petitioner  of  his  Uaa 
and  preijiidlceb  and  to  ■bcoi^     mutij  iUlng 


an  affidavit  stating  such  b^ef,  a  change  of 
place  of  trial  or  In  the  personnel  of  fiie  ex- 
amining trlbunaL 

It  Is  doubtful  If  the  record  discloses  suffi- 
cient facts  to  enable  us  to  determine  wheth- 
er or  not  the  offense  with  which  the  peti- 
tioner is  charged  occurred  prior  to  the  pass- 
age of  the  statute  of  February  18th.  which 
took  away  the  right  to  a  change  of  the  place 
of  the  examination  oc  In  the  examining  mag- 
istrate. We  do  not  have  before  us.  In  this 
proceeding,  the  record  of  the  district  court, 
sufficient  to  show  when  the  alleged  offense 
was  committed.  The  allegation  In  the  in- 
formation, filed  before  the  examining  mag- 
istrate on  the  20th  of  February,  1805,  alleges 
that  the  offense  occurred  on  tbe  3d  day  of 
January  of  that  year,  but  this  is  not  conclu- 
sive upon  the  prosecution,  and,  under  a  fa- 
miliar rule  of  criminal  law,  the  prosecution 
may  lay  one  day  In  the  Information  and 
prove  that  the  okeaae  was  committed  npon 
any  day  prior  to  the  filing  of  the  accusation. 
The  offense  may,  then,  have  occurred,  for 
aught  we  know  to  the  contrary,  on  tbe  10th 
or  20th  day  of  February,  1895,  and  after  the 
passage  of  tbe  challenged  act  of  the  legisla- 
ture became  a  law  by  tbe  signature  of  the 
governor,  In  which  event,  tbe  contention  of 
the  petitioner  would  amount  to  nothing. 
However,  we  have  determined  to  decide  this 
proceeding  upon  tbe  question  involved  In 
the  briefs  of  counsel,  and  to  consider  only 
the  validity  of  the  statute  which  It  Is  claim- 
ed took  away  the  right  of  the  petitioner 
in  the  examining  court  to  secure  a  change 
of  magistrate  or  place  of  trial,  and  treating 
the  date  of  the  commission  of  the  offense  to 
be  prior  to  the  enactment  of  the  challenged 
statute. 

There  is  no  doubt  that  the  statute  as  It 
originally  stood  was  liable  to  great  abuse, 
and  It  Is  no  wonder  that  the  legislature 
sought  to  repeal  it.  In  the  case  at  bar.  the 
relator  objected  to  three  magistrates  of  the 
county,  and  it  would  seem  that  he  could 
have  objected  to  all  but.  one,  and  thus  have 
chosen  his  magistrate,  or,  for  that  matter, 
to  all  of  the  magistrates  in  the  county,  and 
thus  have  forced  tbe  prosecution  to  resort 
to  a  grand  Jury  to  secure  an  indictment; 
for,  as  tbe  act  stood  in  Its  primitive  simplici- 
ty, it  provided  that.  If  the  affidavit  be  filed 
that  from  prejudice,  bias,  or  other  cause  the 
defendant  believes  that  the  Justice  will  not 
decide  Impartially  in  the  matter,  the  pro- 
ceeding shall  be  transferred  to  some  other 
Justice  of  the  same  or  adjoining  precinct 
"against  whom  no  such  objection  has  been 
raised."  It  will  be  seen,  therefore,  that  the 
relator,  under  tbe  provisions  of  this  statute, 
was  quite  modest,  as  be  objected  to  but 
three  justices  of  the  peace,  when  he  might 
have  filed  his  affidavit  against  every  one 
In  the  county,  if  he  "believed"  that  they 
were  all  prejudiced  against  him.  It  is  as- 
serted that  tbe  petitioner  was  derived  of  a 
■nbstantial  right  by  tbe  repealing  statute. 
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ud,  tliat  being  so,  deprlTod  of  a  Bubetantial 
protection  afforded  to  blm  by  tfae  law  exlBt- 
iDg  at  tlie  time  of  the  commission  of  the 
offense,  that  of  the  right  npon  Information 
and  belief  to  object  to  one,  three,  or  any 
number  of  examining  magistrates  of  the 
conuty,  Including  the  one  before  whom  he 
was  brought  for  examination.  Nothing  ap- 
pears In  the  record  that  the  magistrate  was 
biased  or  prejudiced  against  the  accused; 
□othing  bnt  the  bare  allegation  that  the  de- 
fendant believed  that  there  existed  In  the 
mind  of  the  magistrate  a  prejudice  against 
the  relator  which  would  preclude  the  mag- 
istrate from  ^Tlng  the  defendant  a  fair  and 
Impartial  hearing  and  examination.  It  does 
not  appear  that  the  magistrate  was  preju- 
diced, but  merely  that  the  defendant  was 
reliably  informed  and  verily  believed  such 
to  be  the  case.  An  affidavit  is  classed  as 
the  lowest  grade  of  proof  known  In  courts 
of  justice,  and  an  affidavit  upon  Information 
and  belief  may  well  be  termed  the  lowest 
grade  of  the  lowest  grade  of  proof.  A  fair 
and  impartial  jury,  as  we  must  consider 
them  to  be,  and  a  judge  not  objected  to,  sat 
In  the  trial  court  wherein  the  defendant  was 
convicted  of  the  felony  charged  against  him, 
and  such  must  have  been  the  atrocious  na- 
ture of  the  felonious  assault  that  was  prov- 
en  that  the  Judge  felt  compelled  to  sentence 
ttie  defendant  to  the  full  extent  of  tfae  law. 
We  are  now  asked  to  set  aside  the  trial,  and 
perhaps  discharge  the  defendant  from  custo- 
dy and  all  future  inmisbment.  because  he 
has  been  deprived  of  the  benefit  of  this  stat- 
ute. If  his  rights  have  been  Invaded,  either 
as  secured  to  him  by  constitutional  or  stat- 
utory law,  this  duty  must  be  fearlessly  done, 
but  this  mast  be  clear  to  warrant  the  exer- 
dse  of  snob  a  power. 

The  development  of  the  law  relating  to  the 
guaranty  of  the  federal  constitution  that  "no 
state  shall  pass  an  ex  post  facto  law"  (ar- 
ticle 1,  S  10)  is  remarkable.  It  has  sprung 
from  de^nltlons  in  decisions  wherein  snch 
definitions  are  the  clearest  dicta,  and  It  will 
be  somewhat  Interestiug  to  trace  the  federal 
decl^ons  to  the  present  time,  and  to  ascer^ 
tain  what  the  views  of  the  national  tribunal 
of  last  resort  have  been  and  are  for  the  defi- 
nition and  classification  of  ex  post  facto 
laws.  The  rule  established  by  that  great  tri- 
bunal should  be  followed,  as  the  determina- 
tion of  what  Is  or  what  ts  not  an  ex  post 
facto  law  is  necessarily,  under  the  guaranty 
of  the  federal  constitution,  a  federal  question, 
as  well  as  a  question  arising  under  the  pro- 
visions of  our  state  constitution.  In  tfae  case 
of  Calder  v.  Bull,  3  DalL  390,  Mr.  JusUce 
Chase  defined  what  he  considered  ex  i>oBt 
tBcto  laws  as  follows:  (1)  Every  law  that 
makes  an  action  done  before  the  passing  of 
tfae  law,  and  which  was  Innocent  when  done, 
criminal,  and  punishes  such  action;  (2)  every 
law  that  aggravates  a  crime,  or  makes  it 
greater  than  It  was,  when  committed;  (3) 
ev^  law  that  diangee  the  panlshment,  and 
T.42P.nal— 2 


inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed;  (4) 
every  law  that  alters  tfae  legal  rules  of  evi- 
dence, and  receives  less  or  different  testi- 
mony than  the  law  required  at  the  time  of 
the  commission  of  the  offense.  In  order  to 
convict  the  offender.  These  views  were  not 
adopted  by  the  majority  of  the  court  In  that 
case,  and  were,  Indeed,  mere  dicta,  as  tfae 
act  of  tfae  legislature  of  the  state  of  Connec- 
ticut, setting  aside  a  decree  of  a  court  of 
probate  and  granting  a  new  bearing  before 
the  same  court,  with  liberty  of  appeal,  was 
held  not  to  be  an  ex  post  facto  law,  within 
the  meaning  of  section  10  of  article  1  of  the 
constitution  of  the  United  States,  as  that  ar- 
ticle had  reference  only  to  crimes,  and  this 
was  the  main  question  decided.  Bnt  the 
court  really  adopts  this  definition  In  Oun- 
mlngs  V.  Missouri,  4  Wall.,  at  page  325,. 
where.  In  tfae  language  of  Mr.  Justice  Field, 
delivering  the  opinion  of  the  majority.  It  is 
said:  "By  an  ex  post  facto  law  is  meant 
one  whicfa  Imposes  a  punishment  for  an  act 
wfatcfa  was  not  punlsfaable  at  tfae  time  It  was 
committed,  or  Imposes  additional  punishment 
to  that  then  prescribed,  or  cfaanges  tfae  rules 
of  evidence  by  which  less  or  different  testi- 
mony is  sufficient  to  convict  than  was  then 
required."  Mr.  Justice  Miller  dissented  in 
this  case,  and  In  the  case  of  Ex  parte  Gar- 
land, following  (4  Wall.  300),  and  says  of  tfae 
case  of  Calder  v.  Bull,  supra:  "The  first 
case  on  the  subject  Is  that  of  Colder  v.  Bull, 
and  It  Is  the  one  In  which  the  doctrine  con- 
cerning ex  post  facto  laws  Is  most  fully  ex- 
pounded," He  further  states  that  the  court. 
In  that  case  (Calder  v.  Bull),  divides  all  laws 
which  come  within  the  meaning  of  that 
clause  Into  four  classes,  and  then  names  tfae 
classifications  made  by  Mr.  Justice  Cfaase, 
quoted  fully  supra.  In  the  celebrated  case 
of  Kring  V.  Missouri,  107  U.  S.  228,  2  Sup 
Ot  443,  In  which  the  court  apparently  as- 
sumed by  a  bare  majority  a  new  position, 
Mr.  Justice  Miller  says,  of  the  definition  giv- 
en by  Mr.  Justice  Chase,  in  Calder  v.  Bull: 
"But  it  Is  not  to  be  supposed  that  the  opin- 
ion In  that  case  undertook  to  define,  by  way 
of  exclusion,  all  the  cases  to  which  the  con 
Btltudonal  provision  would  be  applicable." 
This  learned  jurist  adopts,  as  supplementary 
to  the  views  of  Mr.  Justice  Chase,  the  lan- 
guage of  Mr.  Justice  Washington,  in  U.  S. 
V.  Hall,  2  Wash.  C.  C.  366,  Fed.  Cas.  No.  15,- 
285,  that  an  ex  post  facto  law  Is  one,  "in 
short,  which,  In  relation  to  the  crime  or  Its 
consequences,  alters  tfae  situation  of  the  par- 
ty to  his  disadvantage,"  the  words  hereiu 
quoted  being  italicized  In  the  opinion  of  the 
majority  of  the  court,  and  6  Cranch,  171,  Is 
cited  as  showing  that  the  case  of  U.  S.  v. 
Hall  was  affirmed,  but  the  opinion  on  affirm- 
ance makes  no  reference  to  ex  post  facto 
laws,  and  the  case  was  disposed  of  on  other 
grounds.  The  opinion  in  ihe  case  in  6 
Cranch  was  delivered  by  Mr.  Chief  Justice 
Marshall,  and  if  the  case  had  rested  upon 
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the  lUTalMltj  of  the  law,  sacb  a  matter 
would  hardly  hare  escaped  the  attention  of 
that  great  Jurist  In  the  Kring  Case,  the 
following  language  la  used  In  the  majorit; 
opinion:  "Can  the  law  with  regard  to  ball, 
to  Indictments,  to  grand  Juries,  to  the  trial 
Jury,  all  be  changed,  to  the  disadvantage  of 
the  prisoner,  by  state  legislation,  after  the 
offense  was  committed,  and  such  legislation 
not  held  to  be  ex  post  facto,  because  It  re- 
lates to  procedure,  as  It  does  according  to 
Mr.  Bishop?  And  can  any  substantial  right 
which  the  law  gave  the  defendant  at  the  time 
to  which  hla  guilt  relates  be  taken  away 
from  him  by  ex  post  facto  legislation,  be- 
cause, In  the  use  of  a  modem  phrase,  it  la 
called  a  law  of  procedure?  We  think  It  can- 
not" Upon  these  excerpts  last  quoted  have 
been  built  up  many  hopes  of  convicted  crim- 
inals, but  we  think  this  language  Is  dictum, 
and  It  has  so  been  held  by  other  state  courts 
than  this.  Lyborger  r.  State,  2  Wash.  SL 
552,  27  Pac.  449,  1029;  In  re  Wright,  3  Wyo. 
■^78,  27  Pac.  665.  In  the  majority  opinion 
an  Ex  parte  Medley,  134  U.  S.,  at  page  171, 
10  Sup.  Gt  384,  written  by  Justice  Miller, 
"the  court  goes  further,  and  defines  an  ex  post 
■facto  law  to  be,  among  other  things,  one 
""which  alters  the  situation  of  the  accused  to 
Ills  disadvantage," leaving  out,  evidently  unin- 
tentionally, the  Important  qualifying  words, 
used  In  almost  every  other  case  In  the  fed- 
eral supreme  court  on  this  subject  "In  rela^ 
tion  to  the  crime  and  its  consequences." 

We  think  that  these  cases  have  not  been 
followed  by  the  great  tribunal  in  which  they 
were  rendered,  and  that  what  may  be  termed 
extreme  terms  used  In  them  have  not  been 
crystallized  Into  law.  The  cases  where  this 
sweeping  language  has  been  employed  have 
been  those  where  the  punishment  has  be«i 
Increased,  either  by  restoring  the  death  pen- 
alty, where  the  accused  has  once  been  ac- 
quitted of  a  capital  offense,  or  where  the 
punishment  has  been  Increased,  or  where 
some  legislative  act.  In  relation  to  the  crime 
or  its  consequences,  has  Imposed  a  greater 
degree  of  punishment  than  that  inflicted  at 
the  time  It  was  committed.  The  definitions 
of  an  ex  post  facto  law  have  sprung  from 
the  dicta  of  Jurists,  adopted  by  the  court 
but,  however  apt  or  exact  as  to  the  case  un- 
der consideration,  can  hardly  be  said  to  have 
been  accepted  as  legal  definitions  or  axioms. 
A  review  of  the  cases  In  the  federal  supreme 
court  will  establish  this  fact  In  the  case 
of  Hopt  V.  Utah',  110  U.  S.  574,  4  Sup.  Ct 
202,  a  law  of  the  territory  of  Utah  was  chal- 
lenged as  ex  post  facto,  which  repealed  a 
statute  providing  that  '^persons  against  whom 
Judgment  has  been  rendered  upon  a  convic- 
tion for  felony,  unless  pardoned  by  the  gov- 
ernor, or  such  Judgment  has  been  reversed 
on  appeal,  shall  not  be  witnesses,"  after  the 
commission  of  the  crime  of  one  accused  of 
murder;  but  the  court  held  unanimously  that 
the  repealing  act  merely  enlarged  the  class 
of  persona  who  might  be  competent  to  tes- 


tify, and  was  not  ex  post  facta  It  was  said 
that  such  statutory  alterations  "only  remove 
existing  restrictions  upon  the  competency  of 
certain  classes  of  persons  as  witnesses,  re- 
late to  modes  of  procedure  only,  In  which  no 
one  can  be  said  to  have  a  vested  right  and 
which  the  state,  upon  grounds  of  public  pol- 
icy, may  regulate  at  pleasure,"  and  the  testi- 
mony of  one  who  was  convicted  of  the  crime 
of  murder  was  held  to  be  rightfully  admitted 
by  the  trial  court  against  the  defendant  al- 
though the  law  making  such  testimony  In- 
competent was  rei>ealed  after  the  offense  was 
committed,  leaving  the  statute  In  such  shape 
as  to  make  such  testimony  competent  The 
case  of  Holden  v.  Minnesota,  137  U.  S.  4S3, 
U  Sup.  Ct  143,  is  distinguished  from  Ex 
parte  Medley,  supra.  But  In  a  comparative- 
ly recent  ease  (Cook  v.  U.  S.,  138  U.  S.  157- 
183, 11  Sup.  Ct  268),  the  court  says:  "It  Is 
said  the  construction  we  place  upon  the  sec- 
ond section  of  article  3  makes  It  obnoxious 
to  the  ex  post  facto  clause  of  the  constitu- 
tion. In  sup[>ort  of  this  position  reference 
Is  made  to  Kring  v.  Missouri,  107  U.  S.  221, 
2  Sup.  Ct  443,  where  it  was  declared  that 
any  statute,  passed  after  the  commission  of 
an  offense,  which,  in  relation  to  that  offense 
or  its  consequences,  alters  the  situation  of  a 
party  to  his  disadvantage,  'Is  an  ex  post  facto 
law.*  This  principle  has  no  application  lu 
the  present  case.  The  act  of  1889  does  not 
touch  the  offense  nor  change  the  punishment 
therefor.  It  only  includes  the  place  of  the 
commission  of  the  alleged  offense  within  a 
particular  Judicial  district  and  subjects  the 
accused  to  trial  In  that  district  rather  than 
In  the  court  of  some  other  Judicial  district 
established  by  the  government  against  whose 
laws  the  ofTense  was  committed.  This  does 
not  alter  the  situation  of  the  defendants  In 
respect  to  their  offense  or  Its  consequences. 
'An  ex  post  facto  law,'  this  court  said.  In 
Gut  V.  State,  9  Wall.  35-38,  'does  not  Involve, 
in  any  of  its  deflnitiohB.a  change  of  the  place 
of  trial  of  an  alleged  offense  after  its  com- 
mission.'" See  Duncan  v.  Missouri,  152  U. 
S.  377,  14  Sup.  Ct.  570. 

This  resumd  of  the  authoritative  federal  de- 
cisions, however  conflicting  they  may  seem,  or 
however  unsatisfactory  they  may  be  hi  de- 
fining what  is  and  what  is  not  an  ex  post  fac- 
to law,  shows,  we  think,  that  the  court  has  not 
established  as  law  the  broad  deflnldons  laid 
down  in  the  Kring  and  Medley  Cases,  but  that 
the  definition  of  Mr  Justice  Washington,  quot- 
ed in  Kring  v.  Missouri,  may  be  relied  npon, 
that  a  law  which.  In  relation  to  the  ofTense  or 
Its  consequence,  alters  the  situation  of  a  party 
to  his  disadvantage,  Is  an  ex  post  facto  law. 
as  this  formula  evidently  comprehends  and  la 
the  sum  of  aO  the  deflnltlons. 

The  state  courts  have  strongly  leaned  to  the 
position  that  a  mere  change  In  procedure  Is  not 
an  ex  post  facto  law,  and  to  the  doctrine  that 
an  act  to  be  denounced  as  unconstitutional  In 
this  respect,  must  make  punishable  that  which 
■waa  not  pmilabable  at  the  time  the  act  was 
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committed,  or  which  asgravatea  the  pnnlsb- 
ment,  or  operates  to  tlie  dlaadTBntage  of  the 
accused  In  relation  to  the  crime  or  Its  punish- 
ment hawa  have  been  held  constitutional 
which,  after  the  commission  of  an  offense,  de- 
crease the  number  of  a  Jury  in  trials  for  mis- 
demeanors (State  T.  Carter,  33  La.  Ann.  1214); 
which  proTide  that,  in  all  questions  affecting 
the  credibility  of  a  witness,  his  general  moral 
character  may  be  giren  In  evidence  (Robinson 
V,  State.  84  Ind.  452);  which  authorize  the 
puuisbment  of  a  person  for  an  offense  prerl- 
onsly  committed,  and  as  to  which  all  prosecu- 
tion and  punishment  were  barred  at  Its  pas- 
sage, according  to  pre-existing  statutes  of  11m- 
itation  (State  t.  Moore,  42  N.  J.  Law,  208); 
which  reduce  the  numbier  of  peremptory  chal- 
lenges allowed  the  accused  (Dowllng  t.  State, 
5  Smedee  &  M.  6&1;  Mathls  t.  State,  SI  Fla. 
311, 12  South.  681);  which  change  the  manner 
of  summoning  a  Jury  (Perry  v.  Com.,  3  Grat 
G32);  which  allow  amendm^ts  to  pending  in- 
dictments (State  T.  Manning,  14  Tex.  402); 
which  prevent  the  defendant  from  taking  ad- 
vantage of  variances  in  the  indictment  (Com. 
V.  Hall,  97  Mass.  670);  which  give  the  state 
seven  peremptory  challenges  (State  v.  Ryan, 
13  MImi.  370  [Gil.  343];  Walston  t.  Com.,  18 
B.  Men.  16,  40);  reqalrlng  the  }ury.  Instead  of 
the  court,  to  fix  the  punishment  (Holt  v.  State, 
2  Tex.  363);  making  the  court,  instead  of  the 
jury,  Judges  of  the  law  (Marion  v.  State,  20 
Neb.  236,  29  N.  W.  911);  changing  the  place 
of  trial  after  the  commission  of  the  offense 
(State  T.  Gat,  13  Minn.  341  [GU.  316]);  clothing 
justices  of  the  peace  with  Jurisdiction  over 
crimes  previously  committed  (State  v.  Welch, 
66  VL  50,  25  AtL  900);  dividing  a  county  into 
Judicial  districts  (Potter  v.  State,  42  Ark.  29); 
repealing  a  law  providing  for  preliminary  ex- 
aminations after  Indictment  found  (Jones  v. 
Com.,  88  Va.  661,  10  S.  B.  1005);  changing 
method  of  prosecution  from  Indictment  to  in- 
formation by  prosecuting  attorney  (People  v. 
Campbell,  59  CaL  243;  Lybarger  v.  State,  27 
Pac.  449,  2  Wash.  St  6D2;  In  re  Wrlgbt,  3 
Wya  478,  27  Pac  563). 

By  our  statute  taking  avray  the  right  of  the 
accused  to  object  by  an  affidavit  made  upon 
information  or  belief,  to  the  examining  magls- 
trate,  after  the  commission  of  felony,  the  peti- 
tioner was  not  deprived  of  any  substantial 
right  or  protection,  as  }t  is  within  the  power 
of  the  legislature  to  change  the  form  and  meth- 
od of  procedure  In  any  manner  which,  in  rela- 
tloD  to  the  crime  or  its  consequences,  does  not 
alter  the  situation  of  the  accused  to  his  disad- 
vantage, and  the  situation  of  the  prisoner  was 
□ot  so  changed  by  the  statute  challenged  by 
him.  It  cannot  be  seriously  contended  that 
all  who  may  have  committed  criminal  offenses 
prior  to  the  date  of  the  statute  repealing  the 
law  providing  that  the  defendant  may,  upon 
his  own  statement  upon  information  and  belief, 
pecure  a  change  of  place  of  trial,  shall  have 
the  right  for  years  to  come  (as  we  have  no 
statute  of  limitations  relating  to  crimes  or  mls- 
demeanor^  to  be  considered  as  pardoned  by 


tibe  leglslatiu^  ot  as  entitled  to  the  rl^  tmder 
a  repealed  statute  to  object  to  the  magistrate 
before  whom  they  are  brought  upon  complaint 
and  warrant  to  answer  a  criminal  charge  of 
which  the  magistrate  has  not  full  Jurisdiction 
to  hear,  try,  and  determine.  True,  in  one  case, 
the  right  of  a  change  of  venue  In  preliminary 
examinations  is  said  to  be  a  substantial  and 
important  right  of  which'  the  accused  cannot 
be  deprived  except  by  his  own  act  (State  v. 
Sorenson,  84  Wis.  27,  53  N.  W.  1124);  but 
this  is  a  right  given  tmder  a  statute  already 
existing.  If  the  ststute  bad  been  repealed.  It 
is  doubtful  If  the  Wisconsin  court  wotild  hold. 
In  face  of  all  the  authoriti^  that  the  right  to 
a  change  of  place  of  trial,  being  a  method  of 
procedure,  In  which  no  one  has  a  vest^  right, 
cannot  be  taken  away  a  statute  after  the 
commission  of  the  offense.  Cook  v.  U.S.,  138  U. 
S.  183,  11  Sup.  Ct  268;  Gut  v.  State,  9  Wall. 
88;  Hopt  V.  Utah,  110  U.  8. 58S,  4  Sup.  Ct  202. 
The  right  to  a  change  of  place  of  trial,  or  a 
change  of  Judge,  In  case  where  the  magistrate 
or  Judge  is  disqualified  by  prejudice,  or  where 
there  cannot  be  a  fair  trial  owing  to  the  preju- 
dice In  the  community  against  the  accused,  al- 
ways existed  at  common  law,  but  the  venue 
was  never  changed  upon  the  mere  opinion  or 
belief  of  the  party  applying  th«>efor  at  com- 
mon law,  as  the  mlo  was  that  facts  and  cir- 
cumstances must  appear  satisfying  the  court. 
1  Blsh.  Cr.  Proc.  70,  71. 

By  no  accepted  definition  of  an  ex  post  facto 
law  is  this  statute,  which  sweeps  away  the 
provision  that  the  accused  may  secure  a  diange 
of  magistrate  or  place  of  preliminary  examina- 
tion In  a  criminal  case  upon  his  afQdavlt  of 
belief  of  the  prejudice  of  the  magistrate  before 
whom  he  has  been  brought  for  such  examina- 
tion, an  ex  post  facto  law.  It  does  not  make 
criminal  what  before  Its  enactment  was  Inno- 
cent; It  does  not  Inflict  greater  ptmlshment 
than  was  attadied  to  the  crime  wh^  commit- 
ted; it  does  not  alter  the  rules  of  evidence, 
and  direct  that  less  or  different  testimony  may 
be  received  than  required  at  the  time  of  the 
commission  of  the  offense;  and  It  does  not  al- 
ter. In  relation  to  the  crime  or  its  consequen- 
ces, the  situation  of  the  accused  to  his  dis- 
advantage. If  we  go  further,  and  add  other 
means  Invented  in  some  of  the  cases  for  the 
detection  of  an  ex  poet  facto  law,  it  does  not 
deprive  him  of  any  substantial  or  vested  right 
provided  by  law  at  the  time  of  the  guilty  act 
for  his  protection.  It  is  necessary,  in  the  ad- 
ministration of  Justice,  that  one  accused  of 
crime  should  have  a  fair  trial  before  an  impar- 
tial and  unprejudiced  Judge  and  Jury,  and 
even  an  examination  on  the  Initial  or  prelim- 
inary Inquiry  before  an  Impartial  and  unpreju- 
diced magistrate.  Nowhere  does  the  record 
show  that  the  petitioner  has  been  shorn  of 
any  of  these  substantial  rights  and  privileges; 
for,  if  the  examining  tribunal,  the  court  of  In- 
quiry, was  prejudiced  against  him,  we  have  no 
knowledge  of  that  fact  from  the  record,  and 
It  is  not  erea  asserted  that  the  allegations  of 
the  defendant,  upon  Information  and  belief, 
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m&de  In  bis  affldartt.  alleglnc  vnch  prejudice 
before  tbe  ora  mining  maelatrate  were  tni&  It 
merely  appears  that  be  bolieree  them  to  be 
true,  and  tbla  Is  insufficient  under  the  statute 
in  force  at  tbe  time  tbat  be  was  complained 
against  at  tbe  preliminary  examination,  as  the 
former  statute,  so  ter  as  It  permitted  a  change 
of  Tenne  In  preliminary  ezamlnatUnu  before 
Justices  oC  the  pesctf.  lias  then  been  repealed. 
Endless  confnskm  wonld  result  from  a  dedsloo 
by  ns  tint  the  leglslatare  bad  no  right  to  make 
new  regulations  as  to  methods  of  procedure  In 
the  courts  of  Justice,  or  to  remove  and  repeal 
old  rules  that  may  be  found  to  be  a  temptatkok 
to  perjury  oe  liable  to  abuse,  and  wUch  In  no 
way  affect  the  right  of  tbe  accused  to  a  fair 
and  Impartial  bearing,  tftber  In  tbe  examining 
or  In  tbe  trial  court 

The  writ  Is  disallowed,  and  tbe  petition  for 
tbe  writ  la  diandased.  In  acotndance  with  the 
provisions  of  tbe  habeas  corpus  act,  the  clerk 
of  this  court  wEU  return  tbe  petition  for  tbe 
writ  to  the  petitioner,  or  the  person  applying 
for  tbe  writ,  with  a  cotlfled  ec^y  of  tbla  opin- 
ion cmtalnlng  the  reastma  (rf  tbla  court  (or 
dIsallowlDg  and  refusing  the  writ. 

OOMAWAY  and  POTTER,  JJ..  concur. 


IBA  T.  CENTRAL  ASS'N  OP  WYOMING. 
(Supreme  Court  of  Wyoming.  Oct.  25,  1896.) 
KansQ  Claim— QuiBTiNO  Titlb— Plbaoino, 
An  snswer  in  a  suit  under  Rev.  St.  U.  S. 
{  2326,  to  determioe  tbe  right  to  poBRe&sion  of 
a  mining  claim,  denying  the  allegationB  of  tbe 
petition,  and  for  a  second  defense  and  cross  pe- 
tition alleging  ownership  and  right  of  poases- 
Bion,  as  well  as  actual  posieeaiou  and  full  com- 
pliance with  the  miniog  laws,  and  praying  ttiat 
defendant's  title  be  qoieted,  doei  not  require 
a  reply,  tbongh  said  section  provides  that,  if 
title  shall  not  be  established  by  either  party, 
the  jury  shall  so  find,  and  the  judgment  must 
show  which  party,  if  either,  Is  entitled  to  tbe 

Eroperty,  and,  if  it  U  found  that  neither  party 
aa  shown  a  right  thereto,  that  must  be  found, 
and  the  Judgmmt  must  so  stata. 

On  motltm  tw  rehearing.  Denied. 
For  Original  <^nion,  see  40  Pac.  027. 

POTTER,  J.  This  case  was  originally  sub- 
mitted upon  briefs,  and  the  decision  of  this 
court  was  rendered,  reversing  the  Judgment 
of  tbe  district  comt,  and  remanding  the  case 
for  trial.  Iba  t.  Association,  40  Pac.  527. 
A  motion  for  rehearing  having  been  filed.  In 
Tlew  of  the  somewhat  Important  questions  of 
practice  to  be  determined,  an  oral  argument 
was  requested  by  the  court  The  [>olnts  in- 
volved have  bera  ably  presented  by  counsel, 
and  we  have  again  given  them  careful 
thought  and  consideration. 

The  facts  are  stated  In  extenso  In  the  for- 
mer opinion  of  Groesbeck,  C.  J.  It  will  there- 
fore be  sufficient  at  this  time  to  advert  very 
briefly  to  tbe  matter  in  controversy.  Defend- 
ant in  error  applied  at  the  United  States  land 
office  for  a  patent  to  a  certain  placer  mining 
claim.  The  plaintiff  In  error  filed  an  adverse 
claim,  and,  within  tbe  period  required  by  the 
statutes  of  the  United  States,  commenced  this 


suit  In  the  district  eoort,  to  detmntne  tbe 

questlm  of  tbe  right  to  possession.  Bev.  St 
U.  8.  f  2320,  AU  tbe  material  aTerments 
requisite  in  sndi  a  case  were  contained  in  his 

petition.  Including  an  aUegatUn  of  dtlzen- 
ahlp,  ownerahip  of  the  ground  In  controrersy. 
and  right  to  ita  poeBeasl<ni,  a  full  compliance 
with  tbe  laws  of  the  United  States  and  this 
state,  and  the  rules  and  regulatlaDa  of  the 
mining  district,  the  applleatlMi  ct  defendant 
for  patent  and  tbe  filing  of  the  adverse  daim. 
It  was  also  averred  that  defendant  was  In 
wrtmgful  possessicm  of  the  land.  Tlie  de- 
fendant filed  Its  answer,  q^flcally  denying 
tbe  material  allegations  of  tbe  p^tltw,  ex- 
cept Its  own  corporate  edatence,  and,  for 
a  second  defense  and  croaa  petition,  alleging 
ownosblp  and  right  to  possession  In  ItaeU, 
as  well  as  its  actual  possession,  a  full  com- 
pliance <Mi  Its  part  with  the  laws  and  rules  In 
relation  to  mining  lands,  and  ending  with  a 
prayer  that  Its  title  to  said  real  estate  be 
quieted  as  against  the  plaintiff.  No  r^ly  was 
filed  to  this  second  defense,  and  on  motion  of 
tbe  defoidant,  which  was  resisted  by  plain- 
tiff, the  court  rendered  Judgment  upon  the 
pleadings,  aasuming  tbe  allegations  at  the 
aecond  defense  to  be  admitted  In  default  of 
a  reply,  and  entered  a  judgment  In  favor  of 
defendant  specifically  finding  as  true  the  ma- 
terial facts  alleged  In  said  defaisei 

Did  the  court  err  In  thus  rendering  judg- 
ment upon  the  pleadlnga?  It  may  be  aaanteJ 
a^  a  primary  proposition— and  we  take  It  to 
be  conceded— that  unless  a  reply  was  neces- 
sary, there  existed  no  authority  tor  such  a 
judgment  If  this  suit  was  an  ordinary  oaa 
to  recover  possession  of  real  estate,  tbe  plain- 
tiff alleging  ownership  and  right  to  posses- 
Bion,  and  the  defendant  not  only  denying  the 
claims  of  plaintiff,  but  averring  ownership 
in  himself.  It  Is  clear  that  no  reply  would 
have  been  required.  In  such  a  case  these  alle- 
gations of  the  answer  would  amount  merely 
to  a  denial  of  the  claim  set  up  by. the  plain- 
tiff. Such  ownership  could  have  been  shown 
under  a  general  denial.  Tbis  is  sufficiently 
demonstrated  in  the  former  opinion.  It  is. 
however,  urged  with  much  earnestness  that  a 
different  rule  prevails  In  a  controversy  of  this 
character,  by  reasou  of  tbe  peculiar  provi- 
sions and  requirements  of  the  United  States 
statute.  The  amendment  to  section  2326, 
Rev,  St  U.  S.,  enacted  in  1881,  provides  that. 
If  title  to  the  groimd  In  controversy  shall 
not  be  established  by  either  party,  the  jury 
shall  so  find,  and  Judgment  shall  be  entertxl 
according  to  the  verdict;  and  it  is  now  set- 
tled that  upon  the  trial  the  court  or  Jury 
must  find  and  the  Judgmoit  must  show  which 
party.  If  either.  Is  entitled  to  the  pr<H>erty, 
and,  if  it  is  found  that  neither  of  the  parties 
has  shown  a  right  thereto,  that  must  be 
found,  and  the  Judgment  must  so  state.  In 
view  of  this,  it  is  insisted  that  the  allega- 
tions of  the  second  defense  in  tbe  answer 
constitute  new  matter,  which  must  be  replied 
to,  or  they  will  stand  admitted,  and  tlmt  It 
Is  absolutely  essential  to  protect  Its  own 
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rights,  and  aathoriae  a  lUdlng  and  judgmmt 
In  Its  favor  establishing  its  title  to  the  ground, 
that  an  afflnnattTe  pleading  ot  this  kind 
Btaoold  be  filed  by  tbe  defendant;  tliat,  if  tbe 
defoidant  is  required  to  plead  his  own  title, 
It  thereby,  perforce,  becomes  new  matter; 
tiiat  defendant  cannot  rely  npon  the  weak- 
ness of  the  plaintiff's  title,  bnt  can  obtain  tbe 
relief  demanded  In  such  a  case  as  this  only 
by  showing  his  own  title,  notwithstanding 
tliat  the  plaintiff  fails  to  make  such  a  show- 
ing as  to  antborize  a  Judgment  In  his  fftTor. 
Thla,  we  bellere,  Is  a  fair  outline  of  the  con- 
tention of  coQZLsd  for  defendant  In  emr. 
It  fa  not  urged,  as  we  understand  It,  that  a 
reply  Is  demanded  to  anything  which  Is  not 
new  mattOT,  but  that  the  answer  contains  new 
matter. 

The  law  of  congress  In  pursuance  of  which 
this  and  kindred  actions  are  brought  confers 
no  additional  Jurisdiction  iq>on  state  courts. 
"Hie  object  of  the  law  •  •  •  was  to  re- 
quire parties  protesting  against  the  Issuance 
of  a  patent  to  go  into  the  state  courts  of  com- 
petent Jurisdiction,  and  Institute  such  pro- 
ceedings as  they  might,  under  the  different 
forma  of  action  therein  allowed,  elect,  and 
there  try  'the  rights  of  possession*  to  such 
daim,  and  have  the  question  detmnlned. 
The  acts  of  oongress  do  not  sttempt  to  confer 
any  JnrisdlcticKi  not  already  possessed  by  the 
state  courts,  nor  to  prescribe  a  different  form 
of  action."  Four  Hundred  and  Twenty  Mln. 
Co.  T.  BuUIon  Mln.  Co.,  9  Nev.  240-248.  We 
bare  quoted  from  the  Nevada  case.  That 
court.  In  the  case  cited,  then  proceeds  to  il- 
histrate  the  application  of  that  tIbw,  and 
itate  that,  if  the  parties  protesting  are  in 
possession,  they  can  bring  their  acdou  under 
a  certain  section  of  their  cItII  practice  act 
therein  referred  to,  or,  if  they  have  been  ! 
ousted  from  the  possession,  they  can  bring 
their  action  of  ejectment,  and  that  in  either 
action  the  right  of  poascssi(m  can  be  finally 
settled  and  determined.  The  opinion  In  that 
case  then  proceeds  to  say:  "We  are  of  ivin- 
lon  that  when  the  action  is  brought,  wfaaterer 
may  be  its  character,  It  must  be  tried  by  tbe 
same  rules,  governed  by  the  same  prindples, 
and  controlled  by  the  same  statutes,  that  ap- 
ply to  such  actions  In  our  state  courts,  Irre- 
spective of  the  acta  of  congress."  This  ex- 
position of  the  character  of  this  class  of  cases 
when  brought  In  a  state  court  conforms  to 
our  TiewB.  We  believe  It  Is  not  opposed  else- 
wliere,  but  that  tbe  prindples  thus  enunci- 
ated are  well  established. 

When  such  a  suit  is  commenced  rightfully 
in  a  state  court,  tbe  rules  of  pleading  and 
practice  governing  the  action  which  is  select- 
ed by  the  complaining  party,  and  the  remedy 
thereby  sought,  apply  to  tbe  same  extent  and 
with  the  oune  force  as  to  such  an  action  gen- 
erally, unless  a  different  statutory  rule  la 
provided,  exc^t,  perhaps.  In  the  nature  of 
the  Judgmoit  to  be  rendered.  Our  Code  ot 
CtvH  Procedure  provides,  goierally,  that  the 
answer  shall  contain:   "First  A  general  oe 


Bpedllc  d«ilal  of  eadi  matolal  aUegatlmi  of 
ttie  peHtlon  ccmtrorerted  by  the  defendant; 
Second.  A  statement  of  any  new  matter  ctm- 
stltotlng  a  defense,  counterclaim  or  set-off, 
iB'  ordinary  and  ooodse  language."  Rev.  St 
I  2467.  With  vpedal  reference  to  actions  tot 
tb»  recovery  of  real  v^operty.  It  provides:  **It 
shall  be  snlDclntf  In  such  action  if  the  de- 
fendant in  his  answer  deny  g«ierally  the 
title  alleged  hi  the  petition,  or  that  he  with- 
iuMB  the  possesaUHi;  but  if  be  deny  the  title 
of  tbe  plaintiff,  possession  by  the  defendant 
sbaU  be  taken  as  admitted."  Section  298& 
Tbe  statutory  prorlskms  In  relati<»i  to  a  re- 
ply, 80  Ua  as  this  case  Is  ctmcemed,  are 
found  in  sections  2488  and  2468.  Section  2466 
Is  as  follows:  "When  the  answer  contains 
new  matter,  the  plalnUff  may  r^ly  to  such 
new  matter  denying  generally  or  specifically 
each  all^^tlon  controverted  hbn;  and  be 
may  also  allege,  in  ordinary  and  concise  lan- 
guage, any  new  matto*  not  Inconsistent  with 
the  petition,  amstltutlng  an  answ^  to  such 
new  matter  In  the  answer."  Section  2468 
provides:  "Every  material  allegation  of  tbe 
petition  not  controverted  by  the  answer,  and 
every  material  allegation  of  new  matter  In 
the  answer  not  controverted  by  the  reply, 
shall  for  the  puri)06es  of  the  actlcm,  be  taken 
as  trua"  In  section  2469  we  are  furnished 
with  a  statutory  definition  of  a  material  al- 
legation: **A  material  allegation  In  a  plead- 
ing Is  one  essential  to  the  claim  or  defense 
which  could  not  be  stricken  from  the  pleading 
without  leaving  It  Insufficient" 

The  whole  question,  then,  is  whether  or 
not  that  pert  of  the  answer  which  It  Is  claim- 
ed should  have  been  replied  to  amounts  to  "a 
material  allegation  of  new  mattw."  Pomeroy 
defines  the  new  matter  of  the  codes  as  that 
which  "admits  tbat  all  the  material  allega- 
tlmis  of  the  complaint  or  petition  are  true, 
and  ccmsists  of  facts  not '  alleged  therein 
whi(^  destroy  the  right  of  action,  and  defeat 
a  recov^,"  and  adds  tbat  all  facts  which 
directly  tend  to  disprove  any  one  or  more  of 
the  averments  ot  the  petition  may  be  offered 
under  tbe  general  deuial.  Pom.  Rem.  & 
Rem.  Rights,  S  673.  Tbe  above  definition  Is, 
perhaps,  as  accurate  a  one  as  can  be  framed 
in  brief  language.  See  Mauldln  v.  Bull 
(Mont)  1  Pac  409,  412.  It  does  not  mean 
that  the  allegations  of  the  petition  are  ex- 
pressly admitted,  but  the  idea  is  that,  for  the 
purposes  of  the  new  matter  or  the  defense  al- 
leging it  there  Is  an  Implied  admission. 
Tested  this  rule,  tbe  allegations  of  the 
second  defense  In  the  answer  before  us  do 
not  amount  to  new  matter,  for  tbe  clear  rea- 
son that  tbey  not  only  tend  to  disprove;  the 
allegations  of  the  petition,  and  all  of  them 
may  be  shown  under  a  general  denial,  and 
are  In  legal  effect  nothing  more  than  denial 
of  the  facts  alleged  In  the  petition,  but  tbey 
do  not  admit  any  ot  the  allej^atlons  of  the 
petition  to  be  true,  and  seek,  otherwise,  to  de- 
stroy their  effect  and  value.  Is  It  true  tbat 
the  defendant  in  such  a  case  as  the  (me  be- 
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ton  ru,  In  thli  state,  muter  oar  Oode  of  Pro- 
cedure, mnat  embrace  in  hk  annrar  endi 
afflnnattve  allegations  u  are  under  dlsciw- 
slon?  Oouns^  Inalst  tbat  It  le,  because  lie 
desires,  tf  soccesafnl,  a  flndlns  and  Judgment 
that  be  Is  tbe  owaa.  Wbertfn  Is  tiie  dlffl- 
calt7  In  praying  t<x  socb  relief  <x  some  prop- 
er relief  In  connectloQ  with  a  mere  general 
denial,  and  In  eecnrlng  Just  ttie  finding  and 
Judgment  desired.  If  the  facts  proven  estab- 
Uedb  a  right  thereto^  nndw  a  mere  denial?  Be 
Is  at  liberty  under  socb  a  pleading  to  prore 
those  facts,  and  baring  proven  them,  if  be 
does,  and  baring  rightfully  proven  than,  for 
what  reason  Is  the  court  powoiess.  If  It  Is, 
to  so  find  and  adjudge  acoordlng^?  We  do 
not  perceive  any  reason,  and  are  otmfldent 
that  sutdi  Is  not  the  law. 

Counsd  point  to  Iforrlson's  Mining  BItfits 
(which  Is,  Indeed,  valuable  autb(»11y),  and  in- 
form us  that  their  pleading  fc^ws  tiie  forma 
therein  laid  down  and  t^fptoreO.  In  tfai^ 
work  the  f  wm  f  cff  the  answer  In  such  esses 
contains  no  prayor  of  any  description  for  re- 
lief; neither  Is  that  part  of  tbe  answer  «n- 
bodylng  tha  affirmative  avmnoito  denom- 
insted  "cross  petition."  8th  Bd.  p.  370.  But 
it  is  apparwt  that  tbe  learned  author  referred 
to  makes  qjwdal  r«Eeraace  to  the  Octorado 
practice  and  decisions.  He  states  tbat  a  re- 
ply must  be  filed  to  such  a  second  defense, 
and  dtes  two  cases^— Newman  t.  Newton,  14 
Ped.  and  Qulml^  v.  Boyd.  8  Oaio.  194. 
6  Pac.  462;  and  coonseil  here  ahw  dte  those 
cases  as  being  directly  In  point,  and  Insist 
that  Judge  Hallett,  In  Newman  r.  Newtm, 
decided  the  Identical  question.  It  was  stated 
in  tbe  former  (pinion  by  the  chief  justice 
that  the  decision  In  tbat  case  was  based  upon 
tbe  peculiar  prorfarions  ot  the  0<d(»ado  stat- 
ute, respecting  the  contents  of  an  answer  In 
actions  to  recover  real  property;  and  we  ad- 
hece  to  tbat  view.  It  is,  moreover,  entirdy 
apparoit  that  neither  In  that  case  nor  In 
Quimby  T.  Boyd  was  the  question  now  In 
ciuitroverqy.  ss  applied  to  this  kbid  ct  case, 
decided,  or  tiie  subject  ot  Judicial  hivestiga- 
tion.  Tbay  were  both  cases  for  the  recorer7 
ot  the  possession  ot  mining  pnq;ierty,  and  did 
not  involve  In  any  particular  the  determina- 
tion of  adverse  dalms  pending  application  tox 
a  patent  The  decisions  must  therefore  have 
been  based  entirely  iq>on  the  Ck^orado  stat- 
ute. Ooostmlng  the  statute  of  tiiai  state, 
which  Is  not  similar  to  our  own.  th^  are  not 
precedents  upm  the  points  Involved  In  the 
case  at  bar.  Beyond  that,  bowerw,  the  text 
that  th«y  are  cited  Iqr  the  learned  author 
above  referred  to  as  anthcMlty  sustaining  the 
pnvxMdtim  of  tba  text,  to  the  efFect  that  a 
reply  is  necessary  to  such  a  defense.  Indirect- 
ly sustains  us  In  tbe  view  that  the  ^tute 
ot  the  state  respecting  pleadings  governs  In 
this  dass  of  casea. 

The  law  of  procedure  In  this  state  In  rela- 
tion to  actions  for  the  recovery  of  apedflc 
personal  property,  popularly  called  "replevin 
suits,"  bears  a  striking  analogy  to  this  dass 


of  real  actions  in  connection  with  tbe  acta 

of  ctmgress  concerning  than.  Bearing  In 
mind  the  requirement  of  the  wmgrcedonal 
enactments  respecting  tbe  verdict  and  Judg- 
ment, we  will  advot  bri^ly  to  tbe  analo- 
gous features  of  tha  replevin  actini  under 
the  Code  ot  oor  own  and  otber  states.  In 
tbe  first  idace.  It  la  well  settled  that,  under 
a  genoAl  denial  In  a  replevin  salt  mider 
the  Oodea,  the  defendant  msy  pnm  any- 
thing which  shall  dis^uve  the  allegations  of 
the  petiUm.  Induding  title  or  ownership  In 
himself.  Secthm  8032  of  the  Revised  Stat- 
utes provides  tbat  In  a  replevin  action,  when 
the  propwty  Is  delivered  to  the  plaintiff  or 
remains  In  the  handa  of  tbe  sheriff,  if  tbe 
Jury,  vffoa  Issue  Joined,  find  for  the  defend- 
ant, tbey  shall  also  find  whether  the  de- 
foidant  had  tiie  right  of  property,  or  the 
right  of  possession  uly,  at  tbe  commence- 
ment of  the  suit;  and.  if  they  find  either  In 
his  favor,  they  shall  assess  to  him  such  da?!- 
ages  as  they  think  right  and  pn^er.  fbr 
which,  with  costs  of  suit,  the  court  shall 
render  Judgment  for  tbe  defendant  against 
the  plaintiff  and  his  sureties.  Under  a  dm- 
llar  statute  in  several  states,  the  question 
arose  whether  a  Judgment  could  thus  go 
t<x  a  defttkdant— First,  if  he  bad  not  Indud- 
ed  a  prayer  therefw  In  hla  answw;  and. 
second,  if  he  had  not  hitecposed  an  affirma- 
tive defense  alleging  bis  own  right  to  tlie 
property.  And,  so  Car  as  we  have  bera  able 
to  ascertain.  It  has  been  tbe  onivenal  hold- 
ing nndar  the  codes  that  such  a  Judgment 
could  be  rendered  In  his  favor  under  a  gen- 
ocal  dental,  and  even  without  ipayer  thae- 
for,  unless,  indeed,  the  statute  ej^^esdy  re- 
quired him  to  embrace  such  a  prayer  In  hla 
answer.  In  Pico  v.  Pico,  86  GsL  453,  this 
questha  aroseL  In  an  eariler  case  In  that 
state  it  waa  bdd  that  a  defendant  could 
not  recover  an  affirmative  Judgment  unless 
be  hsd  claimed  «uch  In  hla  anawer,  but,  as 
ai^iearB  by  a  refaoice  to  tbe  Code  of  Ibat 
state  In  Pico  v.  Pico,  it  was  so  held,  because 
tbe  statute  expressly  reqdred  such  a  claim 
to  be  so  made.  In  the  Pico  Case  tha  ori^ 
lucH  answer  was  a  general  denial  only.  The 
Judgmrait  being  In  favor  of  defendant  for  a 
large  amount  of  damages,  on  tbe  same  day 
of  the  Judgment  be  filed  an  amdided  answer, 
dmply  claiming  the  return  of  the  property, 
and  alleging  ite  value.  It  waa  contended 
that  he  could  not  have  Judgment,  aa  he  had 
not  sieged  ownership  in  himself.  Tb» 
court  denied  that  proposltiMi,  and  said:  "Un- 
der our  system,  the  general  dmtal  contests 
the  right  of  plaintiff,  and  under  it  may  be 
shown  the  right  of  defendant  or  a  third  per^ 
soa  The  denial  of  plaintiff's  right  to  the 
possession  necessarily  indndes  an  assertion 
of  right  in  defendant,  from  whom  the  posses- 
don  of  the  property  has  been  taken  under 
the  writ,  and  would  authorise  a  Judgment 
tor  the  return  were  It  not  for  the  prorldon 
of  the  Code  which  requires  a  return  to  be 
claimed  In  the  answer."   In  Kansas,  an  an- 
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flwer  contained  ft  general  denial  and  a  Jus- 
tification as  sberllC.  and  alle^nff  property 
In  an  attachment  defendant  The  court 
held  not  only  that  no  reply  was  necessary, 
but,  with  reference  to  afflrmatire  relief,  said: 
"All  that  we  now  desire  to  say  la  that  a 
defendant  in  replevin  may  append  a  loayer 
for  affinnatlTe  relief  to  an  answer  which 
contains  only  a  general  denial,  aa  well  aa  to 
any  other  answer;  and.  If  he  does  so,  he 
may  then  have  upon  a  verdict  In  his  favor 
a  Judgment,  not  only  fo(  costs,  but  also  a 
Judgment  for  the  proper  afBnnatlve  relief." 
Wilson  V.  Fuller,  9  Kan.  176,  192.  To  the 
same  effect,  although  there  Is  no  prayer  for 
affirimtlve  relief:  School  Dlat  v.  Shoemak- 
er, 5  Neb.  36;  Crelghton  v.  Newton,  Id.  lOa 
In  School  Dlst  v.  Shoemaker,  after  quoting 
'.heir  statute  as  to  Judgment  for  defendant, 
which  Is  identical  with  our  section  3032. 
the  court  say:  "Under  the  statute,  both 
these  questions  [right  of  property  and  of 
possession  of  defendant]  are  in  Issue,  and 
are  subjects  of  inquiry  by  the  Jury,  whether 
the  defendant  pleads  a  general  denial,  or 
new  matter  as  a  defense,  or  a  demand  tor 
damages.**  See,  also,  Ferrell  v.  Humphrey, 
12  Ohio.  113;  Jenkins  t.  Mitchell*  40  Neb. 
601,  666.  SO  N.  W.  90;  Yonng  T.  Glascock, 
79  Mo.  574. 

Had  our  statute  contained  a  similar  re- 
quirement In  real  actions  as  the  act  of  con- 
gress commanding  the  finding  whether  the 
defendant  had  any  right  as  well  as  the 
plalntifF,  the  analogy  between  the  cases 
above  discussed  and  the  class  of  cases  to 
which  the  one  at  bar  belcmgs  wonld  be  ap- 
parent. The  principle  involved  In  the  mat- 
ter In  controversy  In  ^tber  case  Is  the  same, 
rlz.  the  authority  to  adjudicate  upon  the 
right  of  defendant  to  the  proper^  or  Its 
possesslm,  hla  pleading  being  a  general  or 
speciflc  denial  of  the  allegations  of  the  pe- 
tition, and  to  render  In  his  favor  a  Judg- 
ment for  that  to  which  he  Is  shown  to  be  en- 
tided  under  the  evidence,  within  the  general 
scope  of  the  action.  The  fact  that  con- 
gress regulates  the  character  of  the  finding 
and  Judgment,  and  the  leglslatnre  of  the 
state  has  prescribed  th9  remedy,  the  form 
of  action,  (diaracter,  and  necessity  of  plead- 
ing, cannot  alter  the  idtuatlon  nor  destroy 
the  analogy,  so  Car  as  the  principle  Involv- 
ed Is  concerned.  Bnforclng  the  proTlsions 
of  the  act  of  congresai,  they  are  adopted  far 
the  time  being  by  our  courts  with  the  same 
force,  and  no  more,  as  If  th^  were  a  part 
and  parcel  ot  onr  own  statnte.  It  follows 
ttiat  the  defendant  could  have  offered  his 
evidence  of  ownership,  and  established  what- 
ever rights  he  had,  under  the  general  or 
8pe<dflc  denials,  and  therefore  the  sfflrma- 
Uve  part  of  its  answer  is  not  new  matter 
requiring  reply;  and  that.  If  the  defendant 
should  establish  his  ownership  to  the  satls- 
factlon  of  court  or  Jury,  he  would  be  enti- 
tled to  such  a  finding  and  Judgment,  even 
under  a  genoal  denlaL 


What  we  have  already  said  will  necessari- 
ly dispose  of  the  case.  It  Is  not  necessary, 
therefor^  to  consider  the  question  whether 
Judgment  on  the  pleadings  was  proper  If  a 
reply  had  been  required  to  the  answer;  but 
it  may  be  said  that  the  authorities  cited  by 
counsel  tor  defendant,  as  well  as  others 
bearing  upon  the  matter,  hold  clearly.  It 
seems  to  us,  that  In  this  class  of  cases  there 
Is  one  thing  which  distinguishes  It  from  oth- 
ers employing  the  same  form  of  action,— 
the  government  has  an  Interest  In  the  result, 
and  the  court  Is  not  at  liberty  to  find  every 
material  fact  upon  which  a  patent  would  be 
authorized  or  demanded,  or  which  shows  a 
right  to  possession  without  proof  of  any  of 
those  facts.  The  case  of  Rosenthal  Ives 
(Idaho)  12  Pac.  904,  so  holds,  as  appears 
from  a  construction  of  the  opinion  In  that 
case  in  a  later  Idaho  case,— Burke  v.  Mc- 
Donald, 33  Pac.  49.  In  the  latter  case  It  Is 
held  that  It  is  not  necessary,  where  It  Is 
admitted  by  the  pleadings,  to  prove  the  fil- 
ing of  the  adverse  claim  In  the  land  ofilce. 
as  that  Is  a  mere  matter  of  practice;  but 
such  a  fact  as  that  of  citizenship  must  be 
proven,  for  the  reason  that  it  constitutes  an 
absolute  qualification  to  the  holding  of  min- 
eral laud.  What  particular  facts  must  be 
proven,  although  admitted  by  the  pleadings, 
and  those  not  required  to  be  proven,  we  do 
not  now  decide,  it  being  unnecessary  to  do 
so;  but  we  Incline  to  the  view  expressed  in 
Idaho,  that  there  are  some  matters  of  mere 
practice  which,  if  admitted  by  the  pleadings, 
need  not  be  proven  by  evidence. 

We  are  fully  advised  of  the  points  ur^d 
in  this  case,  and.  as  a  rehearing  can  serve 
no  useful  purpose,  the  motion  for  rehearing 
Is  doited,  and  the  case  will  be  remanded  tor 
trial  as  heretofore  ordered. 

OROBSBECK,  a  J.,  and  CX}NAWAT,  3^ 
concur. 


BtTNOB  V.  McMAHON. 
(Snpreme  Court  ot  Wyoming.  OcL  2B,  189S.) 

KlPLRVIK— DbMAND — COKDITIOKAL  SaLK— RiSHTB 
OV  BUB8EQnBKT  PURCHASER  —  IKBTRDCTIONS  — 

CRBDiBiLrrr  or  Witness— Ahoumkhts  or  Codn- 

•BL— IMFBACBHBNT  OV  WmiBBB. 

1.  Where  defendant  in  replevin  pleads  and 
endeavors  to  prove  ownership  and  right  to  pos- 
session in  himself,  he  cannot  complain  thai  no 
demand  was  made  on  him  before  suit 

2.  A  sale  of  person^ty  under  an  agree- 
ment that  tbe  title  shall  not  vest  In  the  vendee 
nntil  full  payment  is  valid,  and  the  vendor  can 
recover  the  property,  In  cose  of  default,  from 
a  third  person,  who  took  It  In  good  faith  and 
without  no'ice. 

3.  A  charge  that  a  vendor  of  property  nn- 
ier  a  conditional  sale  was,  on  default  of  pa> 
ment.  entitled  to  recover  the  same  from  de- 
fendant, who  bought  It  from  the  vendee,  unless 
the  vendor  stood  by  and  permitted  tbe  sale. 
Is  not  objectionable  on  the  ground  that  it  ex- 
cludes other  methods  of  waiver  on  the  part  of 
t^e  vendor,  where  another  iostructioo  was 
given,  stating  that  ptaintifr  could  not  recover 
If  the  vendor  allowed  the  vendee  to  exerdw 
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ownershiD  oyer  the  property,  and  the  Tendor 
represented  to  defendant  that  the  property 
luid  been  sold  to  tiie  vendee,  and  defendant  did 
not  ask  a  more  particular  instruction. 

4.  An  instruction  that,  if  a  certain  witncBS 
had  willfally  bwoto  faleely,  the  jury  were  at 
liberty  to  disregard  his  testimony  except  in  bo 
far  aa  it  was  corroborated,  was  not  erroneous 
in  that  it  singled  oat  a  particular  witness. 

5.  In  repieTiD,  where  plaiatifl  claimed  title 
from  the  vendor  in  a  conditional  sale,  and  de- 
fendant from  the  rendee.  It  was  immaterial 
whether  plaintiff  knew  thafa  defendant  had  at- 
tempted to  purchase  the  property  from  the 
vendee,  though  plaintiff,  after  said  attempted 
sale,  also  purchased  the  Interest  of  the  vendee. 

6.  Where  defendant,  claiming  tide  through 
a  Mil  of  sale,  to  which  was  connected  a  certain 
rontract,  refused  to  put  the  contract  in  evi- 
dence, the  refusal  of  the  court  to  exclude  re- 
marks of  opposing  counsel  to  the  Jury  that  the 
contract  was  of  such  a  damaging  character  that 
defendant  was  afraid  to  put  it  in  evidence, 
that  it  must  be  very  bad  when  defendant  was 
ashamed  to  show  it  and  his  counsel  afraid  to 
put  it  in  evidence,  was  not  reversible  error. 

7.  Affidavits  of  jurors  to  the  effect  that, 
after  the  jury  had  retired,  one  of  their  num- 
ber came  back  to  the  court  room,  and  leot  a 
written  contract  which  had  been  introduced, 
a^  was  an  important  part  of  the  evidence, 
and  brought  it  to  the  jury  room,  where  it  was 
discussed,  are  Insufficient  to  require  reversal, 
because  jurors'  affidavits  will  not  be  received 
to  impeach  their  verdict,  and  because  it  was 
not  shown  that  the  ranict  was  affected  by 
the  alleged  misconduct 

Brror  to  district  conrt,  Fremont  eaaaiy; 
Jesse  Knight,  Jadga 

Action  by  Tta(»nas  M.  McMabon  against 
Austin  M.  Bnnce  to  recom'  possession  of 
specific  personal  property.  Plalntlfl  had  Jadg- 
ment.  and  defendant  brings  error.  Affirmed. 

Brown  &  Arnold,  for  plaintiff  In  error.  La- 
cey  &  Van  Devanter,  for  deffflidant  In  error. 

POTTER,  J.  Defendant  In  error,  McMa- 
bon, brought  this  salt  In  the  district  court  of 
Fremont  county  to  recover  the  posaession  of 
speclQc  personal  property^  the  same  consist- 
ing of  certain  sawmill  machinery.  A  jury 
trial  was  bad,  and  a  verdict  rendered.  In 
which  McMahon  was  found  to  be  the  owner 
of  the  property  at  the  time  of  the  commence- 
ment of  the  action,  and  entitled  to  the  im- 
mediate possession  thereof.  The  property 
bad  been  delivered  to  the  plaintiff  shortly 
after  the  suit  was  commenced  upon  his  fur- 
nishing an  undertaking  as  provided  by  stat- 
ute. The  defendant  below  (plaintiff  in  error 
here)  filed  and  presented  his  motion  for  new 
trial,  which  was  overruled,  to  which  excep- 
tion was  duly  reserved,  and  he  prosecutes 
this  proceeding  claimb^  error  occurring  upon 
the  trial,  and  asking  a  reversal  of  the  judg- 
ment, and  a  Vacatl<ni  of  the  verdict  Sev- 
eral errtHTS  are  assigned,  one  of  them  being 
that  the  court  erred  In  ovCTrullng  the  motion 
for  new  trial.  As  far  as  a  discussion  of  the 
points  urged  are  deemed  material  they  will 
be  c(Mi8ldered,  as  far  as  practicable.  In  the 
order  In  which  they  are  presented  In  the 
briefs. 

It  Is  charged,  in  the  first  place,  that  the 
verdict  Is  not  sustained  1^  sofficlait  evi- 


dence, and  Is  contrary  to  law;  and  It  Is 
urged  that  this  charge  Is  sustained  by  the 
fact  that  no  demand  for  the  possession  of  the 
property  was  made  by  McMahim  before 
bringing  the  suit;  and  demand,  It  Is  claimed, 
was  necessary  to  entitle  the  plaintiff  to  re- 
cover for  ^ther  of  two  reason:  First,  that 
where  possession  Is  obtained  rightfully,  a  de- 
mand is  necessary  before  the  Institution  of 
a  replevin  suit;  and,  second,  that  If  plaintiff 
held  title  under  one  who  was  a  v«idor  of  a 
conditional  sale,  and  the  defendant's  title 
was  derived  by  purchase  from  the  vendee  i>f 
such  sale,  the  condition  of  such  sale  being 
an  agreement  that  the  title  should  not  pass 
from  the  vendM-  until  full  payment  for  the 
property,  a  demand  was  required  to  divest 
the  right  of  the  defendant  to  possession.  The 
petition  does  not  allege  demand,  but  does  :il- 
lege  absolute  ownership,  and  right  to  imme- 
diate poeseifflifm,  and  wrongful  detention 
thereof  by  defendant.  The  answer  filed  by 
defendant  denied  plaintiff's  ownership  and 
the  wrongful  detention  by  defendant;  and  by 
a  second  defense,  separate  stated,  alleges 
that  the  defendant  is  the  owner  and  entitled 
to  the  immediate  possession  of  the  property 
In  controversy;  that  he  was  the  owner,  and 
In  the  rightful  possession  thereof,  until  de- 
prived of  such  possession  at  the  time  of  the 
commencement  of  this  action.  By  way  of 
cross  petition  he  again  sets  up  an  allegati(»i 
of  ownership  and  right  to  possession,  and 
asks  for  damages  against  the  plaintiff  and 
his  sureties  for  the  deliv^  of  the  property, 
or  Its  valu^  If  the  same  cannot  be  returned, 
and  damages  for  wrongful  detention  by 
plaintiff,  which  wrongful  detention,  if  any. 
It  is  apparent  arose  after  the  taking  ot  the 
property  under  the  order  of  d^very  Issued 
at  the  commencement  of  the  action.  Each  of 
the  parties  litigant  upon  the  trial  Insisted 
that  he  was  the  owner,  and  that  be  was  en- 
titled to  possession  as  Incident  to  that  own- 
ership. In  a  case  which  the  pleadings  here 
present,  a  previous  demand  was  unnecessary. 
The  principle,  as  stated  by  one  author,  is: 
"The  rule  which  requires  demand  Is  a  tech- 
nical one.  The  reason  of  It  is  that  the  law 
presumes  that  the  party  in  possession  of 
property  not  his  own  wIU  respect  the  rights 
of  the  true  owner  when  Informed  of  them, 
and  that,  upon  demand  being  made,  he  will 
surrender  without  suit  But  where  defend- 
ant pleads  ownership  In  himself  he  cannot  de- 
feat a  recovery  under  the  pretense  that  he 
would  have  surrendered  the  property  if  de- 
mand had  been  made."  Cobbey,  Repl.  { 
44&  See,  also,  sections  447-450.  This  la 
well  sustained  by  the  authorities.  We  per- 
ceive no  distinction  upon  principle  in  the  ap- 
plication of  this  rule,  whether  we  consider 
elth^  of  the  reasons  urged  In  favor  of  the 
necessity  of  such  previous  demand.  A  de- 
mand,  In  any  case.  Is  only  necessary  whea  It 
is  required  to  tei-mlnate  the  right  of  posses- 
sion In  the  defendant,  or  to  confer  that  right 
upon  the  plaintifC.   When,  thexefonh  defend- 
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aot  not  only  alleges,  but  Inalsts  upon,  abso- 
late  ownership  In  himself,  and  his  right  of 
possession  is  claimed  as  Incident  thereto,  a 
demand  would  hare  been  fatUe;  and  the  law 
will  not  require  a  useless  thing  to  be  dcine  in 
Buch  a  case. 

The  property  In  controversy  had  at  one 
time.  It  seems,  been  the  property  of  a  Mrs. 
Hlnunelsbangli.  She  sold  to  one  Wilson, 
as  alleged,  under  an  agreement  that  the  title 
to  the  property  should  remain  in  her  until 
paid  for.  Witeon  had  not  paid  any  part  of 
the  purchase  price.  The  plaintiff  bought  of 
the  Himmelsliaughfi,  and  Bnnce  had  pur- 
c based  from  Wilson.  The  plaintiff,  it  seems, 
had  also  bought  whatever  right  Wilson  had 
at  one  time,— It  would  seem,  after  Wilson 
bad  sold  to  Bunce,— but  whether  by  that 
purchase  he  acquired  any  right  or  not  la 
ImmateriaL  That  a  sale  of  personal  prop- 
erty, under  an  agreement  that  the  title  shall 
not  vest  In  the  vendee,  but  shall  i-emaln  in 
the  vendor  until  fall  payment.  Is  valid,  and 
that  the  vendor  in  such  case  can  recover  the 
property  In  case  of  default,  even  though 
It  tie  In  the  hands  of  a  third  party,  who 
takes  It  In  good  faith,  and,  without  notice, 
has  l>een  settled  In  this  state  by  the  case  of 
Warner  v.  Roth,  2  Wyo.  63.  The  doctrine 
there  announced  accords  with  the  weight  of 
authority,  and  we  think  it  Is  well  sustained 
by  sound  reason.  But.  If  not,  it  has  become 
a  rule  of  property  In  this  state,  and  should 
be  followed.  The  tects  In  this  case  arose 
and  trial  was  had  pilor  to  the  enactment  of 
the  recent  statute  requiring  conditional  sales 
to  be  In  writing,  and  recorded,  in  order  to 
affect  third  parties  without  notice. 

Several  instructions  were  given  to  the  Ju- 
ly, some  upon  the  request  of  plaintiff  and 
others  at  the  request  of  defendant.  It  is 
urged  tbftt  several  of  the  instructions  which 
were  given  were  oroneous.  Objection  is 
made  to  the  following  instruction  given  at 
request  of  plaintiff:  "The  court  lustmcts  the 
Jury  that  if  you  believe,  from  the  evidence 
in  tMs  case  that  Mrs.  HImmelsbaugb  sold 
the  property  In  question  to  Wilson,  under  an 
agreement  that  it  was  to  be  paid  for  at  some 
future  time,  the  ownership  and  title  to  the 
property  to  remain  In  Mrs.  HImmelsbaugb 
until  Ute  full  payment  of  the  purchase  price, 
then  the  full  payment  was  a  condition  prece- 
dent, and  until  a  full  performance  the  prop- 
erty did  not  vest  In  Wils<»i;  and  Bunce,  his 
vendee,  acquired  no  higher  rights  than  Wil- 
son bad.  and  you  should  so  And,  unless  you 
further  believed  that  Mrs.  HImmelsbaugb 
stood  by,  and  wrongfully  permitted  a  sale  by 
Wilson  to  Bunce,  without  asserting  ber  own 
title  to  the  property,  or  proceeding  in  any 
way  against  said  sale."  This  Instruction  is 
challenged  on  the  ground  that  It  excluded 
all  Idea  of  waiver  of  the  condition  by  Mrs. 
Himmelsbaugh  other  than  standing  by  and 
permitting  the  sale  to  Bunce  without  assert- 
ing ber  own  title,  and  tliat  no  other  inatmc- 
tioo  was  fir  an  bgr  the  court  touching  the 


matter  of  waiver.  Counsel,  we  think,  are 
In  error  hi  this  respect.  At  the  request  of 
defendant,  the  following  Instruction  was 
given:  "In  this  case,  although  you  may  be- 
lieve from  the  evidence  that  the  Hlmmels- 
baughs  were  the  owners  of  the  property  In 
question,  and  that  the  transaction  occurring 
between  themselves  and  Wilson  on  Novem- 
ber 2.  1891,  was  a  conditional,  and  not  an 
absolute,  sale,  and  it  was  agreed  between 
them  that  the  title  should  not  pass  until 
Wilson  should  make  payment  therefor,  yet, 
If  you  further  believe  from  the  evidence  In 
this  case  that  the  Himmelsbaughs  voluntari- 
ly and  knowingly  permitted  Wilson  to  hava 
possession  of  the  property,  and  to  exercise 
such  acts  of  ownership  over  It,  and  to  so 
use,  manage,  and  control  the  property  as  to 
authorize  and  Justify  an  ordinarily  prudent 
man  in  supposing  that  Wilson  was  in  fact 
the  owner  of  the  said  property;  and  If  yon 
further  believe  that  the  defendant  In  good 
teith  approached  the  said  Himmelsbaughs, 
offering  to  buy  of  them  a  portion  of  the  said 
pn^jerty,  and  was  thereupon  informed  by 
the  said  Himmelsbaughs,  or  either  of  them, 
that  they  had  sold  all  of  said  property  to 
Wilson,  and  that  they  had  no  claim  thereon; 
and  If  you  further  believe  from  the  evidence 
that  the  defendant  thereafter  In  good  faith 
bought  the  property  in  question  from  Wil- 
son, supposing  and  believing  that  the  said 
WUsfHi  was  the  owner  thereof,— then  I 
charge  you.  as  a  matter  of  law  that  the 
Himmelsbaughs  were  the*eafter  estopped 
from  setting  up  a  claim  to  said  property  as 
against  the  defendant,  and  could  not,  as 
against  him,  convey  a  good  title  to  said  prop- 
erty by  means  of  the  conveyance  to  him 
(plaintiff)  by  the  Himmelsbaughs,  or  either 
of  them."  Taking  the  two  Instructions  to- 
gether, the  court  fairly  presented  to  the 
Jury  the  questl<m  of  estoppel  or  waiver  aris- 
ing upon  the  testimony.  If  any  further  In- 
struction with  reference  to  walw  was  de- 
sired or  deemed  essential  by  the  defendant. 
It  should  have  been  requested. 

Bxceptlon  was  reserved  to  the  following 
instruction,  given  to  the  Jury  at  the  request 
of  tlie  plaintiff:  "The  court  instructs  the  Ju- 
ry that  if  the  Jpry  believe  from  the  evldmce 
that  the  witness  AzU  T.  Wilson  has  willfully 
sworn  folsely  on  tlds  trial  as  to  any  matter 
or  thing  material  to  the  Issues  In  this  «we. 
then  the  Jury  are  at  liberty  to  disregard  his 
entire  testimony,  except  in  so  for  as  It  has 
been  corroborated  by  other  credible  evidence 
or  by  facts  and  circumstances  proved  on  the 
trial."  This  Instruction  is  challenged  on  the 
ground  that  It  Is  misleading,  and  is  enor; 
and  to  support  the  theory  that  It  Is  erroneous 
In  Itself  some  authorities  are  dted  to  the  ef- 
fect that  it  Is  error  to  iringle  out  a  particular 
witness  in  an  instructi<ai  of  this  character. 
Thomp.  Trials,  {  2423,  to  which  our  atten- 
tion is  called,  seems  to  sustain  this  conten- 
tion by  a  stat«nent  contained  In  the  text, 
but  that  learned  aotbw  dtes  In  support 
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thereof  only  two  caws,  ri%.  State  t.  Stout, 
31  Mo.  406,  and  State  t.  Gushing,  29  Mo. 
215.  These  two  cases,  howeTer,  were  not  in 
accord  with  prevloos  decisions  in  Missouri, 
If  they  attempted  to  announce  or  hold  the 
doctrine  to  sustain  which  they  are  cited. 
See  State  t.  Mix,  15  Mo.  153;  GUlett  t.  Wl- 
mer.  23  Mo.  77;  State  t.  Dwlr«.  25  Mo.  563. 
In  a  later  case  than  all  of  these— Paulette 
T.  Brown,  40  Mo.  52— the  decisions  In  State 
V.  Mix,  Glllett  T.  WImer,  and  State  v.  Dwire 
are  approved,  and  the  authority  of  State  r. 
Pushing  and  State  v.  Stout,  as  establishing 
a  contrary  doctrine.  Is  denied.  The  Mlssoxnl 
cases,  therefore,  by  the  construction  placed 
upon  them  by  the  supreme  court  of  that 
state,  do  not  agree  with  the  contention  of 
counsel  for  plaintiff  In  error.  On  the  other 
hand,  the  authorities  are  numerous  which 
sustain  and  approve  such  an  Instruction  as  is 
here  challenged.  In  some  of  the  cases,  it 
is  true,  the  witness  thus  singed  out  Is  the 
defendant  on  trial  In  a  criminal  case,  hut 
no  distinction  Is  apparently  made  between 
reference  to  such  a  witness  and  any  other. 
O'Rourice  T.  O'Rourice,  43  Mich.  68,  4  N.  W. 
531;  Hitchcock  t.  Davis,  87  Mich.  629,  49 
N.  W.  912;  Cole  v.  Railroad  Co.,  06  Mich. 
77,  54  N.  W.  638;  Ammerman  r.  Teeter,  49 
IlL  400;  Hlrschman  v.  People,  101  UL  568; 
Rider  v.  Pec^le,  110  lU.  11;  Mlnich  v.  Peo- 
ple, 8  Colo.  440,  9  Pac.  4;  Rose  v.  Otla 
(Colo.)  31  Pac.  493;  Cornelius  v.  Hambay, 
150  Fa.  St  350,  24  Atl.  516;  Engmann  v. 
Estate  of  Immel.  59  Wis.  249.  18  N.  W.  182; 
HersUne  v.  Ralh^d  Co..  151  Pa.  St  244,  26 
(LtL  104;  State  v.  Sterrett.  71  Iowa,  386, 
92  N.  W.  387;  St  Louis  v.  State,  8  Neb.  405; 
People  V.  Petmecky.  90  N.  Y.  415,  2  N.  B. 
145;  People  v.  Crowley,  102  N.  Y.  234,  6 
N.  E.  384;  State  v.  McLane,  16  Nev.  345; 
People  V.  Knapp,  71  CaL  1,  11  Pac.  703. 
Our  own  court  has  tak^  a  similar  view. 
Haines  v.  Territory,  8  Wyo.  168,  13  Pac.  8, 
which  case  is  cited  with  approval  in  Reagan 
V.  U.  S.,  157  U.  S.  301, 16  Sup.  Ct  610.  The 
witness  Wilson  was  contradicted  In  relation 
to  some  matters  testified  to  by  him  by  other 
witnesses,  and  the  Instruction  was  not  mis- 
leading nor  Improper.  Such  a  rule,  of 
course,  applies  to  all  witnesses,  and  It  would 
have  been  entirely  proper,  and  perhaps  a 
better  practice,  for  the  court  to  have  added 
that  the  same  rule  would  apply  to  any  other 
witness  who  has  willfully  sworn  fiilsely  con- 
cerning any  material  matter  In  controversy; 
but  the  failure  to  do  so  does  not  render  the 
Instnictlon  here  complained  of  wroneoos, 
where  there  Is  occasion  to  use  it 

It  Is  also  urged  as  a  ground  for  revereal  that 
the  court  erred  In  Instructing  the  Jury  that  It 
was  not  material  whether  McMabon,  at  the 
time  be  purchased  the  property  from  WUson, 
did  or  did  not  know  that  WUson  had  already 
sold  or  attempted  to  sell  it  to  Bunce.  ^e 
court  did  not  err  in  giving  that  Instruction. 
McMabm  claimed  title  from  Mrs.  Himmels- 
bangb,  and  It  was  dearly  immatarial  wbeOier 


be  knew  that  Bunce  had  made  an  attempted 
purchase  from  Wllscm  or  not. 

Counsel  for  plalntlfT  In  error  also  contends 
that  the  court  erred  in  the  giving  of  other  in- 
structions, which  It  Is  urged  were  erroneous 
because  they  assumed  the  existence  of  certain 
facta  as  proved,  and  were  therefore  mislead- 
ing. We  have  carefully  examined  the  Instruc- 
tions thus  complained  of,  and.  without  quot- 
ing them  here.  It  will  be  sufficient  to  observe 
that  we  cannot  agree  with  the  poaltion  lakm 
by  coimsel.  The  court  asaumed  nothing  am 
luLvIng  been  proved. 

At  the  request  of  the  defendant  an  instruc- 
tUsn  was  glT^  which  plainly  left  to  the  Jury 
the  questifm  of  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses,  and  they  were 
instructed  that  they  were  the  sole  and  ex- 
clusive Judges  tboreof.  Th&K  was  much  cou- 
fllct  of  testimony,  and  In  view  of  the  law  ap- 
plicable to  the  case,  we  think  the  Jury  arrived 
at  a  c(XTect  conclusion.  The  material  point  of 
conflict  was  whether  or  not  the  sale  to  Wllscm 
was  a  conditional  one.  There  was  ample  evi- 
dence to  sustain  the  contentl<m  of  plaintiff  be- 
low that  It  was  conditional.  The  Jury  so  found, 
and,  in  our  opinion,  there  la  no  such  infirmity, 
if  any,  in  tbe  Instructions,  taken  as  a  whole, 
as  demands  a  vacaticn  of  the  verdict 

During  the  argument  to  the  Jury  <me  <tf  tbe 
attorneys  for  the  plaintiff  refrared  to  a  con- 
tract which  had  been  offered  In  evidence  by 
the  defendant,  and  excluded  because  the  en- 
tire contract  was  not  offered.  We  understand 
from  the  record  that  it  was  tlie  bill  of  sale 
from  Wilson  to  Bunce,  with  which  was  con- 
nected some  kind  of  contract,  which,  however, 
was  not  in  evidence.  Complaint  Is  made  of 
the  language  thus  used  in  argument,  such  lan- 
guage being  as  follows:  '"Hie  bill  of  sale  from 
Wilson  to  Bunce  had  c(Hmected  with  it  a  con- 
tract of  such  a  vicious  and  damaging  charac- 
ter, the  defendant  was  afraid  to  put  it  in  evi- 
dence;" and  then  adding:  "A  contract  must  be 
very  bad  when  Bunce  is  ashamed  to  show  it, 
and  his  counsel  [naming  him]  is  afraid  to  put  it 
In  evidence."  Counsel  was  Interrupted  by  tbe 
defendant's  counsel,  and  the  court  was  a^ed 
to  exclude  eacb  statement  from  the  Jury,  and 
the  request  was  overruled,  l^e  language  com- 
plained of  was  not  so  mudb  a  statement  of  the 
contract  what  it  was,  or  Its  contents,  as  an 
attack  upon  the  motives  of  the  defense  in  fail- 
ing or  refusing  to  introduce  It  In  evidence. 
Bunce  claimed  under  a  sale  from  Wils(m,  which 
It  appears  was  evidenced  by  a  written  bill  of 
sale.  Under  this,  and  this  alone,  the  defendant 
deraigned  whatever  positive  title  he  bad  to 
the  property  In  controversy.  The  bUl  of  sale. 
\^lch  had  been  Identified,  mentioned  that  tbe 
consideration  of  the  sale  was  $950,  "and  other 
considerations  mentioned  In  a  certain  written 
agreement  signed  by  the  said  A.  T.  WUschi. 
and  bearing  even  date  herewith."  Hie  cc»- 
tract  thus  referred  to  was  not  offered,  and  tbe 
offer  to  introduce  the  bill  of  sale  was  there- 
fan  denied.  This,  of  course,  all  oocomd  In 
tbe  ^mnce  at  tbe  J1117.  Just  how  Ikt  an  aA- 
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tomey  may  go  Id  argument  te  not  always  an 
easy  question  to  determine.  CertBin  rules  are, 
bower er,  well  established.  Had  tbe  contract, 
In  fact,  contained  any  thing  which  would  bare 
been  prejudicial  to  the  defendant,  and  the  at- 
torney had  stated  in  argument  such  prejadicial 
contents,  without  any  attempt  of  the  court  to 
correct  him,  nptm  obJectl(Hi  being  made,  thus 
bringing  to  the  Jury  in  an  improper  manner 
facts  not  in  erideuce,  and  damaging  to  the 
defense  uiion  tbe  issues  in  the  case,  the  action 
of  the  court  could  hardly  have  been  sustained 
by  an  appellate  court.  The  whole  language, 
howerer,  which  is  before  us.  Is,  we  think,  sus- 
ceptible of  one  c(aistruction  only,  and  that  is 
that  It  attCTipted  to  reflect  upon  the  opposing 
party  because  of  an  omission  to  introduce  in 
evidence  the  very  paper  xmdet  which  he  claim- 
ed title.  If  tbe  remarks  of  counsel  objected  to 
are  confined  to  this,  and  the  language  used 
does  not  transcend  professional  propriety  to 
such  an  extent  as  to  Injuriously  affect  the  re- 
sult, it  is  not  ground  for  reversal.  Chambers 
T.  Greenwood,  6S  N.  C.  274;  Learned  t.  Hall, 
133  >laaB^  417;  Gavigan  v.  Scott,  51  Mich,  378, 
16  N.  W.  768;  Gray  v.  Burke,  19  Tex.  229. 
Of  neceasltT,  In  a  matter  of  this  kind,  much 
most  be  left  to  tbe  Judgment  and  discretion  of 
the  trial  court  As  was  said  in  the  opinion  In 
Cbamb»»T. Greenwood, supra:  "Themereman- 
ner  of  conducting  the  trial  below  Is,  and  ought 
to  be,  ao  much  within  the  discretion  of  tbe  trial 
Judge  that  an  alleged  Irregularity  must  be  pal- 
pable, and  the  cfmsequeuces  Important,  to  In- 
duce na  to  Interfere."  The  trial  Judge  can  bet- 
ter determine  whether  In  any  given  case  an  un- 
due prejudice  bas  been  actually  prodoced  by 
tbe  language  ot  counseJ,  if  it  goes  beyond  that 
which  Is  legitimate.  State  v.  Zumbunson,  7 
Ma  App.  526,  86  Mo.  111.  The  attention  of 
tbe  Jury  might  hare  be^  directed  to  the  fail- 
ure ct  the  defense  to  Introduce  the  bill  of  sale 
in  evidence,  and  counsel  could  have  comment- 
ed theT«on  without  employing  language  cal- 
culated to  cast  personal  opprobrium  iu>on  par- 
ties or  oonnsei;  hot  every  d^rture  frcun  strict 
propriety  during  the  heat  of  argument  cannot 
require  the  vacation  of  a  verdict  by  an  appel- 
late court,  unless,  indeed.  It  Is  entirely  clear 
that  It  Is  not  only  Illegitimate,  but  has  been 
prejudicial.  Taking  tbe  language  objected  to 
tltf^tber,  however,  we  are  of  the  opinion,  as 
already  Indicated,  that  It  was  only  Intended  to 
assail  tbe  iMXty  defendant  for  refusing  to  In- 
troduce tbe  paper,  and  to  draw  legitimate  con- 
doidana  therefrom,  and  that  such  only  was  its 
effect  In  view  of  these  considerations,  and 
toasmocb  as  tbe  Jury  reached  a  conclusion  con- 
sistent with  the  focts,  we  think  no  error  was 
committed  in  respect  to  this  assignment. 

But  it  is  contended  tliat  the  Judgment 
should  be  reversed  because  of  misconduct  on 
the  part  of  the  Jory.  to  prove  which  miscon- 
duct tbe  affidavits  of  four  of  the  Jurors  were 
attached  to  and  filed  with  the  motion  for 
new  trial  The  misconduct  charged  consists 
ta  tbe  Cut,  aa  alleged,  that,  after  tbe  Jury 
had  retired  to  consider  the  case,  me  of  them 


visited  the  court  room  and  returned  to  tbe 
Jury  room  having  in  bis  possession  the  paper 
writing  which  bad  been  introduced  in  evi- 
dence, and  had  in  tbe  trial  been  severally 
examined  by  the  Jurors,  which  was  the  pa- 
per claimed  by  the  defense  to  have  been 
signed  by  Joseph  HImmelsbaugh,  and  deliv- 
ered to  Wilson,  under  which  It  was  claimed 
upon  the  trial  that  tbe  sale  to  Wilson  was 
absolute,  and  not  a  conditional  <me.  Upon 
tbe  trial  considerable  testimony  was  heard 
respecting  this  writing,  and  whether  certain 
parts  thereof  were  contained  therein  when 
signed  and  delivered,  or  bad  been  written  in 
afterwards,  including  some  testimony  of  ex- 
pert witnesses  in  handwriting.  The  words 
upon  which  much  Issue  was  raised  were  "as 
I  sc^d  to  Mm,"  which  appeared  at  the  end  of 
tbe  writing,  and  befwe  the  signature.  The 
remainder  of  tbe  writing  purporting  to  be 
an  order  to  allow  Wilson  to  take  tbe  prop- 
erty in  controversy.  Himmelsliaugh  denied 
that  the  name  signed  to  the  writing  was  his. 
Tbe  Jurors  had  all  Inspected  this  writing 
during  the  trial;  at  least  that  is  the  claim, 
as  appears  by  the  affidavits  of  the  Jurors. 
The  affidavits  referred  to,  after  showing  that 
this  paper  came  Into  the  Jury  room  In  the 
manner  above  described,  state  that  it  was 
then  again  examined,  re-examined,  and  com- 
mented upon  and  argued  about  by  the  sev- 
eral members  of  tbe  Jury  while  deliberating 
upon  their  verdict,  and  before  tliey  bad 
agreed  upon  their  vra^ct,  and  was  tbe  main 
topic  ot  discussion  and  consideration  while 
so  considering  their  vardlct  It  Is  apparent 
from  an  Inq>ectlon  the  record  and  a  con- 
sideration of  tbe  theories  upon  which  the 
case  was  tried  that  much  Importance  was 
attached  to  tbe  ctMitents  of  said  paper,  and 
whether,  In  its  then  condition,  tt  was  genu- 
ine, or  had  been  altered.  It  was  the  only 
evidence,  other  than  tbe  testimony  ot  Wil- 
son, upon  which  the  6eteam  based  its  posi- 
tion that  the  sale  to  WilstHi  was  uncondi- 
tional. It  must,  therefore,  have  been  one  of 
the  main  topics  of  discussion  In  the  Jury 
room,  whether  it  was  present  there  or  not. 
The  affidavits  do  not  stete  directly  or  Indi- 
rectly that  by  reason  of  such  re-examlna- 
tlon  a  verdict  was  arrived  at  different  from 
that  which  would  liave  been  reached  other- 
wise; neither  is  it  stated  that  the  bringing 
of  such  paper  Into  the  Jury  room  induced 
their  verdict  It  Is  not  clear  that  tbe  court 
might  not  have  the  right  to  permit  the  Jury 
to  tal^e  the  paper  thus  Introduced  in  evi- 
dence with  them  upon  their  retirement,  but 
we  refrain  from  in  any  way  deciding  that 
question,  as  this  matter  must  be  disposed  of 
upon  other  (Tonslderatlons:  First  The  affida- 
vite  of  the  Jurors  cannot  be  recMved  to  im- 
peach their  verdict,  and  we  are  imable  to 
distinguish  this  case  from  others  where  that 
mle  has  been  established  or  adhered  to. 
Tbe  general  doctrine  la  one  which  Is  too 
ortabllBhed  to  reQuire  any  elucidation  or  d- 
utlon  of  authorities.  Second.  Tba  affldarltB, 
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eren  If  they  were  to  be  conddered,  fall  ftir 
short  of  showing  that  any  prejudice  or  In- 
jury resnlted  therefrom.  SeTerol  assign- 
ments of  error  present  exceptions  to  the  ad- 
mission of  testimony.  A  recital  here  of  each 
question  objected  to,  and  a  s^arate  discus- 
sion of  the  points  thus  severally  InTolred, 
and  the  reasons  governing  our  condnston, 
will  subserve  no  useful  purpose.  We  there- 
fore content  ourselves  with  the  remark  that 
we  do  not  think  the  objections  urged  preset 
any  ground  for  dleturUng  the  rerdlct  The 
Judgment  la  affirmed. 

GBOBSBBOB^  a  and  CONAWAT.  3., 
concur: 


BtTHM AN  T.  BQCEXIR.  (No.  18,814.) 

(Supreme  Court  of  CaUfoniia.  Oct  12,  1880.) 

Assuimnr  roa  Sehtiobs  Rbhsbbsd— Scrrioisv- 
cr  or  Btidbkob. 

In  tfBsnmpslt  for  the  value  of  ■ervieee 
In  permanent  Improvements  of  a  vineyard^  de- 
fendant admitted  the  Improvemeots,  but  claimed 
that  tbey  were  made  by  plaintiff  a«  lessee. 
There  was  evidence  that  defendant  persuaded 

Elaintiff,  his  SMi-in-law,  to  take  the  vineyard 
istead  <rf  iMibiK  other  land,  saying  that  be 
did  not  know  whether  ai^  profit  could  be 
made  out  of  it  or  not  but  that  plaintiff  wonld 
lose  Qotliing  by  It;  that  he  told  plaintiff  and 
others  that  lie  intended  to  give  the  vineyard  to 
his  daughter,  and  advised  ^alntiff  to  make  im- 
provements; that  until  the  death  of  his  wife, 
plaintiff  worked  part  of  the  time  for  defendant 
but  most  of  the  time  in  Improving  the  vine- 
yard, paying  out  above  receipts  $2,900;  that 
after  tne  death  of  the  wife,  defendant  demand- 
ed $1,000  for  rent  and  that  plaintiff  leave  the 
premises  with  all  the  improvements.  Held, 
that  nlalntiS  should  recover  tor  Us  services 
and  the  improvements. 

Commissioners'  decision.  Department  1. 
Appeal  superior  court,  Solano  county; 
A.  J.  Buckles.  Judge. 

Action  by  William  Bnhman  against 
Charles  Becker  for  reascmble  value  at  serv- 
ices in  working  and  permanent  tmi^ve- 
ments  to  a  vineyard.  From  a  judgment  for 
plainticr,  defendant  appeals.  Affirmed. 

.  Driver  &  Sims,  fw  appellant.  J.  M.  Or^- 
017.  tor  reqxHidait. 

VANCLIEF,  O.  Action  to  recover  from 
defendant  the  reasonable  valne  of  work  and 
labor  alleged  to  have  been  performed  by 
plaintiff  for  and  at  the  request  of  defendant 
in  cultivating  a  tract  of  defendant's  land,  on 
which  was  a  vin^rard;  during  the  years  A. 
D.  1881  sad  1882,  and  In  constructing  upon 
said  land  a  dwelling  bouse  and  a  barn,  and 
in  manufacturing  boxes  and  trays  in  which 
to  cure  and  store  raisins  produced  from  sold 
vineyard;  and  also  to  recover  the  value  of 
Hie  inmbw  and  other  materials  furnished 
and  used  plaintiff  in  the  constructlMi  of 
■aid  house  and  bam,  and  In  mannfiictnrlng , 
said  boxes  and  trays.  The  amotmt  for  which 


plaintiff  prays  Judgment  Is  an  alleged  un- 
paid balance  of  $4,345.27.  The  defendant 
denied  that  the  alleged  labor  was  performed 
or  the  materials  furnished  at  his  request, 
and  denied  that  he  promised  to  pay  for  ei- 
ther. He  also  filed  a  cross  complaint,  alleg- 
ing tbat  he  leased  said  tract  of  land  and 
said  vineyard  to  plaintiff  at  a  rental  of  $500 
per  annum,  and  that  plaintiff  occupied  and 
cultivated  the  land  and  vineyard  during  said 
term  as  a  tenant  under  said  lease;  tbat 
there  was  due  from  plaintiff  to  defendant 
$1,000  fOT  rent,  and  also  $2,104.73  for  money 
which,  at  the  special  Instance  and  request 
of  the  plaintiff,  the  defendant  bad  expend- 
ed and  paid  ont  In  erecting  improvements  on 
said  leased  premises,  and  for  conducting  the 
business  of  raising  grapes  thereon,  which 
the  plaintiff  promised  to  pay  out  of  the  pro- 
ceeds of  the  first  grape  crop,  but  which  he 
has  wholly  failed  to  pay;  and  for  these 
sums,  amoontlng  to  $3,101.73,  the  defendant 
pniys  Judgment  against  the  plaintiff.  The 
court  fbund  tbat  plaintiff  had  perfc»-med  the 
labor  and  furnished  the  materials  at  the  in- 
stance of  defendant,  as  alleged  In  the  cran- 
plaint,  and  that  the  answer  and  cross  com- 
plaint of  defendant  were  wholly  untrue,  ex- 
cept that  defendant  had  paid  to  plaintiff  dur- 
ing said  term  sums  of  money  amounting  to 
$1,722.73,  but  further  found  a  balance  due 
plaintiff  frtHn  defendant  of  $2,104.65,  tor 
which  Judgment  was  rendered  against  de- 
fraidant  Defendant  appeals  from  the  Judg- 
ment on  a  bill  of  exceptions  as  to  matters 
of  law  and  fact 

I  think  the  evidence  Justifies  the  findings 
of  fact.  Without  conflict  It  Shows  that  plain- 
tiff performed  the  labor  and  furnished  the 
materials,  as  alleged  In  the  compUlnt,  at  the 
Instance  of  the  defendant,  and  that  such  la- 
bor and  materials  wen  reasonably  worth 
as  much  as  they  were  estimated  to  be  worth 
by  the  court  Nor  was  there  any  dispute 
that  defendant  bad  advanced  to  plaintiff  $1,- 
722.73,  tor  which  the  court  gave  defendant 
credit  As  to  the  additional  credit  of  $382 
claimed  by  defendant,  the  preiKxidiuance  of 
evidence  was  deaiiy  against  him.  On  the 
issue  as  to  a  lease  of  the  land  to  plaintiff, 
the  direct  express  testbnony  was  cffiitUctlng, 
and  about  evenly  balanced;  but  the  drcum- 
stanttal  evidence  was  altogether  In  CSTor  ot 
the  plaintiff. 

Counsel  for  appellant  seem  not  to  appre- 
ciate the  toTCe  ot  the  drcumstantlal  evl- 
dence,  the  salient  features  of  whicb  are  as 
follows:  The  defendant  is  a  tarmw,  esti- 
mated to  be  worth  sIxQr  to  seventy  thvosand 
dollars.  In  November,  1800,  defendant's 
daughter  Emma  and  plaintiff  became  engag- 
ed to  be  married,  and  plaintiff  was  then  ne* 
gotlating  for  a  lease  of  land  from  a  Mr.  Coi^ 
tis,  on  which  he  Intended  to  live  after  mar- 
riage. About  a  week  after  the  mgagMnent, 
and  only  two  weeks  before  the  marriage  <^ 
plaintiff  to  defendant's  daughter,  defendant 
dissuaded  plAlntlff  from  taking  the  lease 
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from  CartiB,  and  persuaded  him  to  take  and 
cnltivate  defendant's  Tlneyard  tract.  Ab  to 
the  terms  of  the  agreentent  then  made,  the 
evidence  is  conflicting,  but  aufflclent  to  Jas- 
tify  the  finding  of  the  court  On  the  part 
of  the  plalntiCr  It  tends  to  prore  that  de- 
fendant told  plalnticr  that  he  had  never  been 
able  to  determine  whether  any  profit  could 
be  made  from  the  vineyard  or  not,  bnt  that, 
if  idaintiff  would  take  and  run  It  carefully 
long  enough  to  determine  whether  It  could 
be  made  profitable  (do  definite  time  mention- 
ed), defendant  would  guaranty  that  plain- 
tiff Bhoold  lose  nothing  by  the  esqperlment; 
that,  before  and  frequently  after  the  mar- 
riage, defendant  told  plaintiff  and  others 
that  he  intended  to  give  the  quarter  sec- 
tion. Including  the  vineyard,  to  plaintiff's 
wife  fMT  her  home,  and  advised  plaintiff  to 
erect  thereon  all  the  Improvements  above 
mentioned.  From  the  date  of  their  mar- 
riage, in  November,  1800,  until  the  summer 
of  1801.  plainUff  and  his  wife  Uved  with  de- 
fendant's family,  working  a  part  of  the  time 
for  defendant,  bnt  most  of  the  time  on  the 
improvements  of  the  vineyard  tract;  that, 
besides  his  own  personal  labor,  plaintiff  ex- 
pended dnring  the  years  ISOl  and  1802 
about  ¥2,000  of  his  own  money  on  the  Ink- 
provementa,  and  In  carrying  on  the  grape 
and  raisin  business,  over  and  above  all  re- 
ceipts from  the  produce  of  the  vineyard; 
that  <m  May  29,  1892,  plaintiff's  wife  died; 
that.  Immediately  after  the  harvest  and  mar- 
keting of  the  grape  crop  of  1802,  plaintiff 
9nd  defendant  first  attempted  to  settle  the 
affalra  of  their  business,  when  defendant 
demanded  ¥1,000  for  rent,  and  that  plaintiff 
should  leave  the  premises  with  all  the  Im- 
provements thereon  constructed  by  him. 
With  the  aid  of  these  circumstances,  the 
evidence,  though  conflicting,  is  quite  suffi- 
cient to  Justify  the  finding  that  there  was 
no  lease,  and  that  It  was  not  intended  nor 
understood  by  either  party  that  the  plaintiff 
was  to  pay  rent;  but  oo  the  contrary,  that 
defendant  expressly  Informed  plaintiff  that, 
he  Intended  to  give  the  land  to  plalntlfTs 
wife  tor  bar  bune,  and  Intentionally  In- 
duced plaintiff  to  make  the  permanent  Im- 
provements tbetecm  with  the  understanding 
that  tbey  should  be  occupied  and  used  as  bis 
fatnre  home.  In  accMdance  with  defend- 
anfs  direction,  plaintiff  accurate  ac- 

counts of  the  expenses  and  receipts  of  the 
vin^wd  during  the  two  years,  shovring  a 
loss  of  ¥62.60;  The  Judgment  (or  ¥2,10105 
is  composed  of  three  items,  aa  follows:  La- 
bw  and  material  in  making  the  traya  and 
boxes,  ¥1.112.60;  labor  and  materials  in  con- 
tracting buildings  and  fences,  ¥2.802.28, 
less  ¥1,872.78  paid  by  defendant.-^929.B5; 
and  loss  In  cultivating  vineyard,  ¥^60.  It 
does  not  appear  that  plaintiff  was  allowed 
any  compensation  fox  bis  labor  in  mana- 
ttitg  or  emttratlnx  the  vineyard.  The  tmys 
and  boms,  as  wiril  u  the  fixtures,  remain  In 
poasossian  of  defen^tnl;  wbo  fOTbade  the.  re- 


moval thereof  by  platntUL  I  think  Uw  Judg- 
ment should  be  affirmed. 

We  ooncur:  BBITT,  a;  BBLOHBB,  O. 

FBR  OURIAH.  For  the  reasons  given  In 
the  foregoing  (pinion,  the  Judgment  Is  af- 
flnoed. 


DUNLAP  V.  NEW  ZEALAND  FIRE  ft 
HABINB  INS.  OO.    (No.  18,412.) 
(Supreme  Court  of  California.    Oct  6,  1896.) 

MAj,io>ODg  FRoescunoa  —  Jdstivioatioh — Diu- 
OBscB  nr  AscBBT&ixnw  Facts— iNBTSDonons. 

1.  One  who  Bwears  to  a  compMnt  for  em- 
bezzlement prepared  by  the  district  attorn^, 
after  he  has  fully  and  fairly  stated  to  him  the 
facts  as  he  onderstands  them,  raying  on  the 
attorney's  advice  that  the  faeb  stated  consti- 
tated  the  offense,  is  not  liable  for  malldons 
oroaecation,  though  he  had  not  lised  due  dili- 
gence ia  ascertaining  the  facta. 

2.  A  judgment  against  defendant  fot*  mall- 
dons prosecution  wiu  be  reversed,  there  being 
conflicting  inatractlons,— <me  directing  verdict 
for  defoidant  if  lie  fully  and  fairly  stated  to 
the  district  attorney  the  facts  as  he  undentood 
them,  and  In  good  faith  acted  and  rdlad  on  the 
attorney's  advice;  the  other  being  qnalifled 
with  the  condition  that  defendant  used  due  dil- 
igence in  ascertaining  tiie  facts. 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judg& 

Action  by  Frank  R.  Donlap  against  the 
New  Zealand  Fire  ft  Marine  Insurance  Com- 
pany and  anotbOT.  Judgment  for  plaintiff. 
Defendants  appeal.  Reversed. 

W.  8.  OoodfeUow  and  h,  L.  Ooiy  (Gear  ft 
Gear,  of  counsel),  ^or  s^nMUsnti*  Fndk  H. 
Short,  for  respondent 

HARBISON,  J.  Actton  for  malldooa  pros- 
ecution. The  plaintiff  vras  arrested  upon  a 
charge  of  embezslement  made  by  the  defend- 
ant Borchen  In  behalf  of  the  insurance  omd- 
pany,  his  codefendant  and,  at  the  bearing 
before  the  Justice,  was  dlst^iarged. 
upon  he  brought  this  action  against  the  de- 
fendants for  damages,  on  the  ground  that 
the  charge  was  made  maliciously,  and  with- 
out probable  causa  Judgment  was  rendered 
In  >Uivor  of  the  plaintiff,  on  whlidi  the  de- 
Imdants  jave  appealed.  At  the  trial  It  was 
shown  that  b^ore  making  the  ehai^  Bor^ 
cliers  consulted  the  deputy  district  att<»ney, 
and  stated  to  him  the  facts  upon  wbldi  be  de- 
sired to  prosecute  the  plaintiff,  and  that  that 
otttcer,  after  Investlgatlm  and  consUevatlon, 
advised  blm  that  the  plaintiff  was  gnllty  of 
embsKslement,  prepared  the  complaint  which 
was  sworn  to  by  Borchera,  and  Instlttited  the 
prosecution  of  the  plaintiff.  The  court  In- 
structed the  Jury  that.  In  order  to  raider  tb» 
advice  of  counsel  a  defoise  to  an  action  tor 
mallcioua  pcosecutlon.  "the  persim  reib^Ing 
upon  the  advice  of  conosrt  must  s^w  that 
after  a  full  and  careful  statement  of  all  the 
facts  In  such  case  as  were,  with  dne  dill- 
genoe,  obtaioable,  they  were  adTlsed  eeun- 
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eel  that  a  criminal  offense  had  been  commit- 
ted; and  if  Bncb  adTlc^  after  soch  Btatement 
of  the  facts,  la  not  shown  to  bare  been  ^ven 
Id  this  case,  then  any  permission  or  consent 
of  the  deputy  district  attwney  of  this  county 
to  the  prosecution  of  snch  criminal  ofEense 
against  the  plaintiff  hertin  would  be  no  de- 
fense In  this  case."  Other  instructions  of 
similar  Import,  to  the  effect  ttiat  the  prose- 
cuting witness  must  show  tliat  be  bad  exer- 
cised due  diligence  In  ascertaining  the  facts, 
were  given  to  tbe  Jury,  and  an  Instruction 
asked  by  tbe  defendant  that  if  the  jury  be- 
lieved from  the  evidence  that  Borchers  fully 
und  fairly  stated  the  facts,  as  he  understood 
them,  to  tbe  deputy  district  attorney,  and 
tliat  tbe  defendants  relied  upon  that  officer 
as  to  whether  the  facts  stated  conatltated  tbe 
offense,  and  that  he  prepared  the  complaint, 
and  bad  Borchers  swear  to  the  same,  they 
should  Qud  for  the  defendants,  was  tnodifled 
by  the  court  so  as  to  require  the  Jury  to  find 
that  Borcbeis  "used  due  diligence  in  ascer- 
taining such  facts."  The  defendants  except- 
ed to  the  givlns  ot  cheae  Instmctions,  and  al- 
so to  the  modlflcatlon  of  tbe  Instruction  aaked 
by  them. 

One  who  causes  another  to  be  prosecuted 
fcr  a  crime  is  not  liable  In  damages  therefor, 
unless  be  acts  through  malice,  and  without 
probable  cause;  and  it  Is  the  policy  of  tbe 
law  that,  whenever  a  citizen  shail  have  rea- 
sonable cause  to  b^eve  that  a  crime  has 
been  committed,  be  dhall  be  protected  in  his 
efforts  to  secure  tbe  punishment  of  the  of- 
fender. BaU  T.  Rawles,  93  Cal.  222,  28  Pac. 
937.  If,  in  good  faith,  and  without  malice, 
he  causes  the  arrest  of  the  offender,  he  is 
not  to  be  mulcted  in  damages  because  tbe 
defendant  la  able,  at  the  trial,  to  establish 
his  innocence;.  The  facts  wlttiln  his  knowl- 
edge may  not,  in  i>oint  of  law,  omstltute  a 
crime;  but.  If  they  are  of  such  a  character 
as  to  Induce  In  tbe  mind  of  a  reaeonat^e  man 
the  h<»ie8t  belief  that  a  crime  bas  been  com- 
mitted, be  is  Justified  in  seeking  to  hare  tbe 
crime  ponlsbed.  If,  in  addition  to  his  own 
belief,  he  seeks  the  advice  of  one  learned  in 
tbe  law,  and,  after  a  full  and  fair  statement 
of  the  facts  within  Us  knowledge.  Is  ad- 
vised by  him  that  they  constitute  a  crime,  hie 
good  faith  In  prosecuting  the  offender  is  cor* 
roboroted.  It  in  addition  to  this,  the  per- 
son whose  advice  he  seeks  la  the  officer  se- 
lected by  the  pt..jpte  to  prosecute  (lenders 
against  the  laws,  and  he  gives  to  that  officer 
all  the  information  that  be  possesses,  and  is 
then  advised  by  him  that  a  crime  has  been 
committed,  and  the  prosecution  la  made  up- 
on a  complaint  pr^red  by  that  officer,  his 
good  faith  Is  estabilsbed.  Accordingly,  it  is 
held  that  if  the  prosecuting  wltneaa  seeks  the 
advice  of  such  offlcw,  and  la^  befne  blm 
all  the  facts  within  his  knowledge  relating 
to  tlie  alle^  (dense,  and  Is  advised  by 
him  tbftt  they  ctmstltnte  a  crime,  be  is  pro- 
tected in  prosecuting  tbe  same;  Smitli  v.  In- 
Boraace  On.  (OaL)  40  Pac.  540;  Uonachan  t. 


Cox.  156  Mass.  4S7,  SO  N.  B.  467.  The  de- 
fense of  probable  cause  la  sufficiently  eetab- 
lished  if  it  be  shown  tliat  be  has  laid  before 
this  officer  a  full,  fair,  and  correct  statement 
of  all  the  facts  that  are  known  to  blm,  or 
which  he  bad  reason  to  believe  existed  (Rail- 
road Co.  V.  Hunt.  59  Vt.  294,  7  Aa  277). 
vrlthout  any  suppression,  evasion,  or  false- 
hood (Walter  v.  Sample,  25  Pa.  St  275).  and 
as  he  believes  tbem  to  be  (Jones  v.  Jones,  71 
CaL  89,  11  Pac.  817),  and  that  he  bas  acted 
honestly  npon  the  advice  given  him.  As,  In 
order  to  constitute  this  defense  there  must 
exist  in  bis  mind,  at  tbe  time  of  making  the 
complaint,  a  probable  cause  for  tbe  prosecu- 
tion, his  belief  in  tbe  truth  of  the  facts  stated 
by  him  to  the  officer  Is  essential  to  his  good 
feltb.  If  there  are  any  circumstances  within 
his  knowledge,  or  which  he  Is  chargeable 
with  knowing,  which  would  destroy  the  ap- 
parent effect  of  tbe  facts  stated  by  him.  or 
if,  after  obtaining  the  advice  of  coansel,  and 
before  acting  upon  it,  other  facts  should  come 
to  his  knowledge,  which  be  did  not  submit, 
his  good  faith  in  seeking  advice,  or  In  acting 
thereon,  would  be  Impeached,  and  tbe  defense 
dependent  upon  such  good  fialth  would  falL 
So,  too,  If  he  should  suppress  some  material 
fact,  upon  the  mistaken  belief  that  It  was 
I  immaterial,  the  advice  of  counsel  would  be 
unavailing,  for  the  reason  that  be  had  not 
laid  before  blm  all  the  facts  within  bis 
knowledge.  But  assuming  that  in  seeking 
the  advice  of  counsel,  and  in  acting  thereon, 
he  bas  acted  In  good  faith,  and  has  dis- 
closed all  the  facts  within  his  knowledge  re- 
lating to  the  offense  and  the  accusation,  hia 
defense  of  probable  catise  will  be  estabUahed, 
even  though  the  defendant  should  show  at 
the  trial  other  facts  sufficient  to  secure  his 
acquittal,  and  which  might  have  been  ascer- 
tained by  the  prosecuting  witness  if  he  bad 
made  diligent  inquiry  therefor.  It  la  not  nec- 
essary, however,  that  he  shall  hutttnte  an 
investigation  of  the  crime  itself,  or  se^  to 
ascortaln  whethM*  there  are  other  facts  re- 
.lating  to  the  criTense,  or  tiy  to  find  out 
whether  tbe  accused  has  any  defense  to  the 
charge.  He  la  not  required  to  exhaust  all 
sources  of  information  bearing  upon  the  facts 
which  have  come  to  his  knowledge,  for  that 
would  be  to  require  him  to  perform  the  of- 
fice of  the  committing  magistrate,  and  thus 
thwart  the  very  purpose  of  the  law  in  In- 
ducing him  to  neOc  its  bnmodiate  vindlcatkm 
for  crimes  ramimltted  against  It. 

There  are  expressions  la  acnne  (q>UUoiia  to 
the  effect  that,  in  addition  to  the  facts  with- 
in hia  knowledge,  he  must  also  have  ex&e- 
clsed  reasonable  diligence  to  ascertain  wheth- 
er there  are  any  other  facts  bearing  upon  the 
cliarge;  but,  hi  an  extended  examination  ot 
the  authorities,  we  have  not  been  able  to 
find  any  case  In  which  it  has  been  decided 
that  such  diligence  must  be  exerdBsi,  or 
where  the  prosecuting  witness  has  been  bdd 
liable  for  failure  to  ascertain  whether  Oi&k 
were  any  ofiber  facts  bearing  opm  the  case. 
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This  qoavtkm  was  directly  presented  In 
Johnaou  t.  UUler,  66  Iowa.  562,  2»  N.  W. 
743,  when  the  Jury  were  told  that  one  of 
the  questlona  of  flict  ttx  them  to  detmnine 
was  whether  the  d^endant  made  a  full,  fair, 
and  honest  statement  to  the  district  attorney 
of  all  the  facts  bearing  npon  the  guilt  of 
the  plaintiff,  of  which  they  had  knowledge, 
"and  which  tbey  could  have  ascertained  by 
reasonable  dUlgence."  The  conrt  held  that 
this  qnallflcatliHi  was  erroneous,  saying:  "He 
ts  not  required  to  Institute  a  blind  Inquiry 
to  ascertain  whether  facts  exist  which  would 
tend  to  the  eictUpatlon  of  the  party  accnsed, 
but,  if  he  bouestly  beileres  that  he  Is  in  pos- 
session of  all  of  the  material  fticts,  and 
uiakeB  a  full  and  fair  statement  of  the  fects 
to  the  coonsel,  and  acts  in  good  faith  on  the 
advice  glTen  him,  he  ought  to  he  protected." 
It  may  be  tliat  the  facts  within  his  knowl- 
edge are  snch  as  to  put  him  npon  Inquiry 
with  reference  to  other  facta  by  which  he 
vrould  be  chargeable  with  a  knowledge  of  all 
that  such  inquiry  would  have  shown,  or  it 
may  be  that  his  own  i-elatlon  to  the  facts 
brought  to  bis  knowledge  would  make  him 
presompttTdy  cognizant  of  other  facts. 
These  drctunstances,  however,  would  bear 
upon  his  good  fnlth  in  making  the  statement 
in  that  particular  case,  rather  than  establish 
the  mle  that  he  must  In  all  cases  exercise 
any  diligence  or  effort  for  the  purpose  of  as- 
certaining whether  then  are  other  facts  than 
those  which  have  come  to  his  Imowledge,  and 
fall  within  the  rule  requiring  him  to  state, 
without  any  suppression,  all  the  facts  actu- 
ally or  presumptlvdy  within  his  knowledge. 
As  was  said  in  Johnson  v.  Miller,  supra,  "It 
would  be  a  very  harsh  rule,  and  one  calcu- 
lated to  discourage  entlr^y  the  making  of 
complaint  by  i^vate  Individuals,  to  hold  that 
one  who  has  acted  on  the  advice  of  the  dis- 
trict attorney,  given  ut>on  a  full  and  fair 
statement  of  all  the  material  facts  which  he 
knew,  or  which  he  Iiad  reasopable  ground  to 
believe  existed  at  the  time,  was  not  protected 
by  the  advice  of  the  attorney,  simply  because 
be  did  not,  before  making  the  complaint, 
learn  of  other  material  facts,  tji  the  «lstence 
nf  which  he  might  hare  leaned  by  reason- 
able Inquiry." 

These  instructions  are  also  at  variance  with 
the  following  Instruction,  which  was  also 
given  by  the  court:  "If  you  believe  that  the 
defendant  Borcbers  fully  and  fairly  stated  to 
the  deputy  district  attorney  the  facts  of  the 
(ase  against  Haufclns  and  Dunlap.asbeunder- 
stood  such  facts,  and  that  the  defendants,  In 
good  faith,  acted  and  reiied  on  the  advice  of 
the  dtotrict  attorney  given  thereon,  your  ver^ 
did  must  be  for  the  defendants."  In  this 
latter  instruction  the  Jniy  are  told  that  tt 
was  a  snffldent  defense  if  Borchers  fully 
and  faiiiy  stated  to  the  deputy  district  at- 
torney the  facts  of  the  case,  as  he  understood 
them,  while  In  the  other  instructions  they 
wen  taU  that,  In  addition  to  Boch  ■tate- 
meat%  it  mnat  be  shown  that  be  stated  all 


the  facts  which  be  oonld  have  ascertained  by 
due  diligence.  The  Jury  may  have  been  mis- 
led by  these  differing  instroctkms,  and  un- 
certain which  to  fiidlow.  The  Judgment  Is 

reversed. 

We  concur:  GABOUTTB,;.;  VANFLEBT, 

J. 


BRLANGEB  t.  SOUTHBRN  PAa  B.  Ca 
(Sac.  26.) 

(Sn^wme  Court  of  California.    Oct  5,  1896.) 

COKSEKT  JmjflHINTB—  BsVIBV. 

A  Jadgment  appearing  by  title  record  to 
have  been  entered  Igr  consent  will  not  be  re- 
viewed. 

In  bank.  Appeal  from  superior  court,  Tu- 
lare county;  Wheaton  A  Qra^t  Judge. 

Action  by  B.  Brlanger  agataist  the  SonthCTO 
Padflc  Bailroad  Company.  Judgment  tor  de> 
foidanti  Plaintiff  appeals.  Appeal  dismiss 
ed.' 

Lamberson  &  Middlecolt,  for  api>ellant  J. 
W.  Ahem,  for  respondent 

McFABLAND,  J.  Ihls  Is  a  motion  made 
by  respondent  to  dlsmisB  the  appeal  In  the 
above-entitled  cause.  One  of  the  grounds  of 
the  motion  is  that  the  Judgment  appealed 
from  was  entered  In  piusuance  of  an  express 
written  stipulation  of  all  the  parties,  Includ- 
ing the  appellant  It  appears  from  the  rec- 
ord that  such  a  stipulation  was  made,  and 
that  the  judgment  was  entered  In  accordance 
therewith,  and  that  it  was  further  expi-essly 
stipulated  that  no  appeal  should  be  taken 
from  said  Judgment  It  is  well  settled  that 
judgments  and  orders  by  consent  wlU  not  be 
reviewed.  Francalse  D'Epargnes  v.  Beards- 
lee,  63  Cal  100;  Thompson  v.  Connolly,  43 
OaL  636;  Mecham  v.  McKay,  37  Cal.  158,  and 
cases  ttxere  dted;  Meerbolz  v.  Sessions,  9  CaL 
278;  Brotherton  v.  Hart,  11  Cal.  406.  In 
the  cases  above  dted  there  was  uo  motion  to 
dlsmLss,  and  the  judgments  were  affirmed  be- 
cause the  court  would  not  review  a  Judgment 
or  order  made  by  consent  of  the  appellant 
But  In  Ouliahan  v.  MMrissey.  73  Cal.  297,  14 
Pac.  864,  the  appeal  was  dismissed  because 
the  judgment  was  entered  with  the  consent  (rf 
the  appellant;  and  tn  City  and  Cotmty  of 
San  Francisco  v.  Certain  Beal  Estate.  42  CaL 
613,  the  court,  per  Crockett,  J.,  said:  "It  Is 
objected.  In  limine,  that  we  ought  not  to  en- 
tertahi  this  appeal,  for  the  reason  that  the 
Judgment  from  which  It  was  taken  was  enter- 
ed pro  forma,  and  by  consent  If  the  record 
disdoses  this  tact.  It  would  be  our  duty  to 
dismiss  the  appeal,  as  we  have  repeatedly 
decided  that  we  will  not  review  judgments  or 
orders  entered  by  consent**  TbB  motlui  te 
dlsmlSB  the  appeal  1>  granted,  and  tike  appeal 
is  dlsnUssed. 

We  ooncar:  OABOUTTB,  J.;  HABBISON, 
J.;  VAN  rUBBT,  J.;  HBNSHAW,  J. 
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PEOPLE  T.  LOWBN.    (Or.  84.) 
(Supreme  Court  of  OallfMiiU.    Oct  6,  1806.) 
Cbimikal  Ljlw  —  CoNTicnon  or  Lns  Dboui 
THAN  Shown  bt  tei  Btidbngb. 

Evidence  which  wonld  have  rastained  a 
verdict  of  burglar;  in  the  fint  degree  will  bub- 
tain  a  verdict  of  an  attempt  to  commit  bur^air 
in  ih%  Mcond  degree. 

Departmoit  2.  Appeal  from  mperfor  court 
elt7  and  comty  of  San  Fxandsco;  Bdiraid  A. 
Belcber,  Judge. 

Edward  B,  Lowen  waa  convicted  of  an  at- 
tempt to  commit  burglary,  and  appeals.  Af- 
3rmed. 

Walter  S.  Hinkle.  fOr  appellanL  W.  F. 
Fitzgerald,  Atty.  Gen.*  for  the  People. 

TBUPLE,  J.  The  d^endant  voa  taiformed 
against  for  the  crime  of  burglary,  and  con- 
victed of  an  attempt  to  commit  burglary  of 
the  secMid  degree.  The  evidence  showed 
without  controveray  that  he  was  found  in  a 
boarding  house  in  the  nighttime,  and  In  an 
attempt  to  escape  therefrom  with  goods  In 
his  possession,  which  he  had  stolen  while  In 
the  house.  When  caught,  he  gave  a  false 
account  of  how  he  got  Into  the  house.  The 
only  remalniug  question  was  whether  be 
wrongfully  entered  the  house  with  the  In- 
tent to  steaL  Upon  this  subject  one  of  the 
proprietors  testified  that  he  knew  the  de- 
fendant, and  liad  invited  him  to  come  to  the 
bouse.  He  UM  him  to  walk  in  at  the  door, 
and  to  proceed  to  his  room,  the  location  of 
which  be  described  to  him,  and.  If  the  wit- 
ness was  not  there,  to  wait  for  him.  All 
this  the  defendant  did,  except  that  he  did 
not  wait  for  the  proprietor,  but,  on  the  con- 
trary, he  stole  some  Jewelry,  which  he  found 
in  the  room,  and  attempted  to  get  away 
with  It 

If  the  Jury  believed  the  witness  Whitney, 
and  that  deSendant  entered  the  house  in  pur- 
Buance  of  the  Invitation,  he  was  neither  guilty 
of  burglary  nor  of  an  attempt  to  commit 
btu^lory.  If  they  did  not  believe  Whitney, 
or  believe  that  the  defendant,  nevertheless, 
entered  the  house  with  the  intrat  to  steal,  he 
was  guilty  of  burglary  in  the  first  degree;. 
In  no  event  was  he  guilty  of  bnrglary  In  the 
second  degree  merely,  or  merely  of  an  at- 
tempt to  conunlt  burglary.  The  Jury,  prob- 
ably, did  believe  Whitney,  and  did  not  be- 
lieve that  the  def«idant  was  guUty  ot  bur- 
glary, or  of  an  attempt  to  commit  burglary; 
but  as  he  was  CMifeesedly  guil^  ot  larceny, 
of  which  offense  they  could  not  omvlct  him 
under  the  information,  they  thought  be  ought 
not  to  go  free,  and  so  found  him  guilty  of 
the  lowest  offense  included  In  the  Informa- 
tion. I  think  the  verdict  ought  to  have  been 
set  aside  by  the  court,  and  the  Jury  severely 
reprimanded  for  this  disregard  of  their  oaths. 
The  fact  that  Jurors  so  frequmtly  disregard 
their  oaths  and  the  law,  and  attempt  to  real- 
ize In  their  Terdicts  what  they  think  should 


be  done.  Is  a  principal  cause  of  the  frequent 
miscarriage  of  Justice  in  jury  trials  and  in 
bringing  the  Institution  itself  into  disrepute. 
They  should  be  taught  that  their  function  Is 
to  determine  what  Is  the  truth  as  to  certain 
disputed  questions  of  fact,  and  that  ordina- 
rily beyond  that  tiiey  have  no  ccmceni  with 
consequences. 

But  it  is  a  dlttermt  question  whether  this 
court  can  reverse  tlFe  Judgment  We  have 
no  Jurisdiction  In  criminal  cases  to  review 
the  evldCTce,  although  very  often  questiMis 
of  law  arise  from  the  evidence  of  which  we 
have  Jurisdiction.  It  bos  been  held  that  evi- 
dence of  burglary  in  the  first  degree  will  sup- 
port a  verdict  of  conviction  of  burglary  In 
the  second  degree,  because  the  defendant  Is 
not  Injured.  People  v.  Bamhart  Od  GaL  3S1. 
The  commission  of  burglary  implies  an  at- 
tMupt  to  commit  It.  There  was  evidence  here 
which  would  have  sustained  a  verdict  of 
burglary  in  the  first  d^ree,  and,  under  the 
declsi<HiSt  such  evidence  will  support  a  ver- 
dict of  an  attempt  to  commit  burglary  in  the 
second  degrsft  Tbe  Judgment  and  order  are 
affirmed. 

We  concur:  HBNSHAW*  J.;  UcFAB- 
LAND,  J. 


SILVA  et  ux.  V.  SUPREME  COUNCIL  OF 
PORTUGUESE  UNION  OF  STATE  OP 
CALIFORNIA  (DimtA«  Intervener).  (No. 
16,028.) 

(Supreme  Oonrt  of  California.    Oct  6,  1895.) 

Uunrix  BsNsriT  Association  — Chihob  or  Bbx- 
BricuRiES  BT  Will. 
A  certificate  in  a  mutual  benefit  associa- 
tion provided  for  payment  of  benefits  to  certain 
Darned  beneficiaries.  Z7rM  that,  where  there  had 
been  no  rerocatian  of  tbe  certificate,  the  insured 
had  DO  iDterest  which  he  could  dispose  of  by  wilL 

Department  1.  Appeal  from  superior  court 
Alameda  cotmty;  F.  W.  Henshaw,  Judge. 

Action  by  Manuel  Joaquin  Da  Sllva  and 
wife  against  the  Supreme  Council  of  tbe  Por- 
tuguese Unlra  of  the  State  of  California  on 
a  mutual  benefit  life  policy.  Prank  Silva 
Dntra  Intervened,  claiming  the  amount  due 
on  the  poUcy.  From  a  Judgment  for  the  In- 
tervener,  and  an  order  denying  a  new  trial, 
plalntlfflB  appcni.  Rerosed. 

M.  O.  and  E.  0.  COiaiHnan  and  T.  M.  Brad- 
ley (M.  F.  Pizley,  of  counsel),  for  appellants. 
B.  McFadden,  for  respondent  A.  A.  Moor* 
and  Fred  V.  Wood,  for  Intervener. 

QAROUTTE.  J.  This  litigation  arises  over 
the  disposition  of  a  certain  sum  of  money 
coming  from  tbe  Portuguese  Union  of  the 
State  of  California,  a  mutual  boiefit  society. 
One  Florea,  now  deceased,  was  a  member  ot 
said  society,  and  bis  beneficiaries,  as  named 
by  him  in  his  certificate  of  membership,  were 
the  plaintiffs  herein.  Flores  made  no  attempt 
to  substitute  otlier  and  different  bcueticiaries 
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dnilns  his  lifetime,  bat  by  hie  wOl  provided: 
"I  also  give  to  hit  son  Frank  the  money 
which  will  become  due  from  said  Unlao  For- 
tofueza  de  Estado  de  California  at  my  death, 
and  that  the  necessary  expenses  of  my  alck- 
neas  and  borlal  shall  be  first  paid  out  of  said 
money."  The  son  Is  now  claiming  the  money 
under  this  provlslott  of  the  will,  and  Is  the  In- 
teryener  and  respondent. 

The  constltntlon  of  the  society  contains  the 
following  proTislon:  "Any  member  of  the  Por- 
tnguese  Union  of  the  State  of  California,  dy- 
ing and  standing  clear  on  the  books  of  the 
council  to  which  be  belongs,  his  heirs,  or  a 
person  or  persons  whom  he  may  have  dedg- 
□ated,  shall  be  entitled  to  receive  trom  the 
special  fund  of  the  union  a  nam  equal  to  one 
dollar  for  each  member  In  good  standing  In 
the  union."  There  Is  no  by-law  or  constltu- 
lional  [ooTlBion  of  the  society  or  statute  of 
the  state  providing  for  a  change  or  substitu- 
tion of  beneficiaries  In  a  certlflcate  of  mem- 
bership Issued  by  this  society,  and  It  Is  now 
coDtendfid  upon  the  part  of  plaintiffs,  such 
being  the  Oct,  that  the  present  beneficiaries, 
plaintiffs,  had  a  vested  interest  In  the  con- 
tract or  certificate  of  Insurance,  the  same  as 
in  the  ordinary  contract  of  life  Insurance, 
and  that  their  consent  was  necessary  to  a 
valid  substitution  of  a  new  beneficiary.  This 
pro[>ositlon  of  law  Is  controverted  by  the  other 
side,  respondent  insisting  that,  unless  the 
right  to  change  beneficiaries  is  restricted  by 
some  law  of  the  order  or  statute  of  the  state, 
the  assured  has  the  absolute  right  to  make 
such  change.  And  it  may  well  be  said  re- 
spectable authority  Is  found  supporting  both 
posltlona.  Bacon,  at  section  304  of  bis  work 
opon  Beneat  Societies,  In  speaking  as  to  the 
difference  between  these  two  classes  of  con- 
tracts of  Insurance,  says:  "Bat,  as  in  either 
case  the  rights  of  the  b^iefldary  are  depend- 
ent upon  and  fixed  by  the  contract  between 
the  asBored  and  the  company  or  association, 
there  seems  to  be  no  reason  why  the  assured 
ebould  have  any  greater  power  to  change  the 
braefidary  In  one  case  than  In  the  other,  ex- 
cept as  that  power  may  be  Inherent  In  the 
nature  of  the  association,  or  Is  reserved  to 
him  by  the  constitution  or  by-laws  of  the  as- 
sociation, or  by  the  terms  of  the  certlflcate." 
Upon  the  same  lines  are  Com.  v.  Wetherbee, 
105  Mass.  100.  and  Welsert  v.  Muehl,  81  Ky. 
340;  btit  to  the  contrary  we  find  the  court 
sayhig  in  Martin  v.  Stubblngs,  126  IlL  887, 
IS  N.  E.  657:  "Most  of  the  decisions  seem 
to  concur  In  holding  that  in  case  of  mutual 
benefit  societies  the  beneficiary  named  In 
the  certificate  of  membership  acquires  no 
vested  right  to  the  benefit  to  accrue  upon  the 
death  of  the  member  until  such  death  occurs. 
The  member  may,  therefore,  during  bis  llfe- 
tlme,  exercise  the  power  of  appointment  with- 
out other  limits  or  restrictions  than  such  as 
are  Imposed  by  the  organic  law  of  the  so- 
dety,  or  the  rules  and  regulations  adopted  In 
oooformlty  tb^wlth."  To  the  same  effect  Is 
Bodetr  T.  Bnrkhart,  UO  Ind.  188,  IQ  N.  B. 


79,  and  11  N.  E.  449.  But  the  merits  of  the 
present  appeal  may  be  disposed  of  upon  other 
grounds,  and  we  therefore  r^raln  from  stat- 
ing our  conclusions  as  to  the  true  doctrine. 

Conceding,  for  the  purposes  of  the  case  only, 
that  the  assured  had  the  power  to  change  his 
beneficiary,  and,  If  It  Is  necessary  to  go  to 
that  extent,  conceding  that  he  had  the  right 
to  make  such  change  of  beneficiary  In  his  will, 
still  we  see  no  change  of  beneficiaries  in  this 
case;  and  that  brings  us  to  a  con^deration  of 
the  provision  of  the  will.  Upon  the  most 
casual  Inspection,  It  Is  apparent  that  the  tes- 
tator attempted  to  deal  with  the  prospective 
proceeds  of  the  certificate  of  insurance  as 
though  It  were  money  In  hand,  and  his  own; 
but  it  was  neither.  There  was  no  money  to 
bequeath,  and  the  certificate  of  Insurance  at 
the  time  was  the  property  of  another,  and  not 
subject  to  his  testamentary  control.  There- 
fore, looking  at  this  provision  of  the  will  as  an 
attempt  to  dispose  of  the  money  coming  from 
the  certificate  of  InsurEmce,  It  was  an  entire 
failure.  The  provision  was  likewise  barren 
of  results,  If  we  consider  it  an  attempt  to  dis- 
pose of  the  certificate  by  his  last  will  and 
testament,  for,  as  long  as  any  living  person 
was  named  in  such  certificate  as  a  beneficiary, 
no  revocation  having  taken  place,  the  testator 
had  no  property  In  the  certificate,  and  no  in- 
terest therein  with  which  a  will  might  deal. 
If  the  testator  had  a  property  right  In  this 
certificate,  or  Its  proceeds,  which  he  could 
control  by  will,  then,  if  he  had  died  Intestate, 
the  same  property  right  would  have  passed 
to  his  creditors  or  heirs.  Yet  It  cannot  be 
questioned  but  that,  If  in  the  case  the  as- 
sured had  left  no  will,  the  certlflcate,  with 
the  proceeds  thereof,  would  have  passed  to 
the  beneficiaries  named  therein.  This  pro- 
vision of  the  will  can  In  no  sense  be  construed 
as  a  revocation  and  substitution  of  beneficia- 
ries. 8ucb  construction  is  wholly  unwarrant- 
ed by  the  language  used.  Even  conceding 
such  a  thing  could  be  done  by  the  use  of  lan- 
guage In  the  testator's  last  Will  and  testament. 
It  would  hav6  to  be  held  that  the  revocation 
and  substitution  took  effect  when  the  will 
was  made,  and  not  subsequent  to  the  death 
of  the  testator,  for  the  testator  had  no  power 
to  revoke  and  substitute  after  death.  .  And, 
again,  eo  Instantl,  upon  death,  the  procee<?[ 
of  the  certificate  vested  In  the  beneficiaries 
named  therein.  It  would  seem  to  follow  that, 
if  a  revocation  and  substitution  of  beneficia- 
ries could  be  made  by  will  In  a  case  like  the 
present  one,  thai  the  provision  found  In  this 
will  could  only  have  life,  and  effect  the  pur- 
poses contemplated,  when  treated  as  an  Inde- 
pendent declaration  in  writing  of  the  testa- 
tor during  life,  and  as  of  effect  when  made. 
Here  there  was  no  intention  to  accomplish 
such  results.  There  is  no  language  fi-oia 
which  such  conclusions  might  be  drawn,  but, 
upon  the  contrary.  It  Is  plain  that  the  testa- 
tor, by  his  will,  attempted  to  make  a  disposi- 
tion of  this  property,  to  take  effect  uptm  his 
deatl^  and  at  the  saiue  time  that  the  Instru- 
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meat  woidd  take  effect  npon  other  property 
bdonglDc  to  blm.  Tbe  testator  tried  to  make 
a  testamentary  dlepoaltlon  of  this  property, 
and  tbis  be  conld  not  da  These  vtewa  are 
fully  supported  In  NIbL  Bea  Soc.  |  287.  We 
see  no  satisfiRctlon  to  be  gained  hy  rapond- 
ent  from  the  prorision  of  the  conatltittion  of 
tbe  sodetr  beretttfora  quoted,  eren  conceding 
tbat  It  ^re  tbe  rixbt  to  tbe  assured  to  desU^ 
nate  or  substitute  other  beneficiaries.  No 
change  or  substltutloD  was  designated  by  the 
assured  during  life,  and  It  Is  settled  law  that 
such  a  provision  glTes  no  Hgbt  to  make  tbe 
deslgnatkm  by  wlU.  Blr.  Nlblack,  In  discuss- 
ing this  questl<»  at  section  237,  supra,  says: 
"Whoe  the  contract  ^vides  tbat  each  mem- 
ber shall  destgnate  In  writing  some  person  as 
nominee  for  the  benefit  fund,  and  that  upon 
tbe  death  of  a  member,  the  nominee  so  desig- 
nated hy  htan  shall  receive  such  fund,  a  des- 
ignation ot  tile  bttieflciary  during  the  lifetime 
of  the  member  la  ctmtemplated,  and  may  not 
be  made  hy  wlU.**  Far  the  foregoing  reasons, 
the  judgment  and  order  are  reversed,  and  the 
.cause  remanded  for  a  new  trlaL 

IVe  concur:  HARBISON,  J.;  TAN  FLBBT, 
J. 


MOLINBtTX  V.  8TATB.    (No.  18,428.) 
(Sopreme  Court  ot  OallfonUa.    Oct  6,  1886.) 

lanKEST— Ox  OoopoKs— LuBiLiTT  or  Btatb  — 
Rbtrospbctivs  BrvKCT  or  Statutc. 
The  itate  not  being  Bubject  to  the  gen- 
eral provision  providing  for  interest  on  an  In- 
debtedness from  its  maturity  (Civ.  Code,  I 
1917),  and  there  being  no  provieion  making  it 
liable  for  interest  on  its  interest  coupons.  Act 
Feb.  28,  ISga,  providing  that,  in  case  of  judg- 
ment airainst  the  state,  it  shall  be  for  the 
smonnt  due,  with  legal  interest  from  the  time 
the  obligation  was  due,  cannot  have  the  effect 
of  authorizing  interest  on  the  coupons  prior  to 
tbe  act:  Const  art.  4,  $  31,  denying  to  the  legis- 
lature the  power  to  make  any  gift 

Department  1.  Appeal  from,  superior  court, 
Sacramento  county;  A.  P.  Catlln,  Judge. 

Action  by  Henry  Mollneux  agidnst  tbe  state 
of  California.  Judgmait  for  plalntlfl.  De- 
fendant appeals.  Modified. 

Atty.  Gen.  Flt^etald,  for  tbe  State.  Mas- 
tick,  Bddwr  &  Mastlck  and  Vnemaa  ft  Bates, 
tar  respondent 

HARRISON,  J.  In  1861,  certain  Indian  war 
bonds  were  Issued  on  bdulf  of  the  state,  by 
virtue  of  an  act  of  the  legislature,  passed  for 
that  purpose  (St  1851,  p.  620).  The  bonds 
tbemBdvea,  and  tbe  coupons  for  the  semian- 
nual Interest  thereon,  which  matured  prior  to 
1854.  wne  paid  by  the  United  States  hi  Sep- 
tember, 1856.  Pktlntiff  is  the  bolder  of  cer- 
tain coupMU  that  bad  been  detadied  from  these 
txKids,  representing  the  semiannual  interest 
thereon  that  accrued  prior  to  September  1, 
1866,  amounting  In  tbe  aggregate  to  the  sum 
of  84,60a  On  the  8d  of  March,  1884,  be  pre- 
sented  his  claim  against  tbe  state  upon  these 


coupons  to  tbe  board  of  examlDOS,  and  de- 
manded tbat  they  allow  tbe  claim,  with  legal 
Interest  oo  the  coupons  from  their  reflective 
dates  at  maturity.  Tbe  board  refused  to  al- 
low his  demand,  and  therenpcm  the  present  ac- 
tiOD  was  commenced  under  the  provisions  of 
.the  act  of  February  28,  188B  (St  1893,  p.  57). 
Judgmmt  waa  rendered  In  fkvw  at  tbe  plabi- 
tlff  tar  the  amount  of  the  ooupons  and  Interest 
as  claimed  by  blm,  tram  wblcb  tbe  defendant 
has  appealed,  and  the  em»  chiefly  relied  itpm 
In  tbe  appeal  la  tiie  allowance  at  Interest 

Tbe  UabllltT  of  tbe  slate  to  pay  InteKst 
npon  tbe  matured  coupons  of  its  bonds  was 
presented  tai  Sawyer  ▼.  Ccdgan,  102  CaL  2S3. 
86  Pac.  880,  and  we  ttiere  aald:  "Sectkm  1917 
of  the  Clrn  Code  does  not  apply  to  an  Indebt- 
edness of  the  state,  and  the  atate  la  not  liable 
to  pay  Intmst  oa  its  d^rts,  nnleas  Its  conaent 
to  do  so  has  been  manifested  an  act  q£  Its 
legislature,  or  some  lawful  contract  at  Its  ex- 
ecutive officoa.  U.  S.  T.  North  GaroUna,  136 
U.  S.  211,  10  Sup.  Ct.  920;'  Carr  t.  States  127 
Ind.204,26N.  B.77&*' 

The  respondait,  however,  contends  that  un- 
der the  prorlslans  oi  sectloi  5  of  the  act  of 
18^  under  whldi  ttds  actlm  la  brought,  be  Is  • 
entitled  to  legal  Interest  upon  tbe  coupons  from 
tbdr  maturity.   That  sectfcn  Is  aa  follows: 

"Sec  0.  In  case  judgment  be  rendered  for 
the  plalntur  In  any  audi  suit  It  shall  be  for 
the  amount  actually  due  trom  tbe  state  to  tbe 
idalutlff,  with  l^al  Interest  ttierecm  from  the 
time  the  obligation  accrued,  and  without  costs." 

Tbe  "legal  Interest^'  tor  whldi  judgment  Is 
by  this  section  authorised  to  be  entered  In 
fliTor  of  the  plalntUf  Is  only  such  tntorest  as  Is 
authorized  by  law.  Zf  tbe  plalntlft  Is  not  le- 
gally entitled  to  Inttfeat  upim  his  dalm,  eltber 
by  reason  of  13ie  nature  at  the  dalm  or  the 
Immunity  of  the  state  flmn  an  obligation  to 
pay  interest  this  statute  does  not  authuise  its 
recovery;  and.  as  we  hare  seen  that  there  was 
at  that  time  no  liability  on  the  part  <tf  tbe  state 
for  Interest  upon  tbe  coupons,  ttiere  was  no 
"legal"  Interest  for  wtddi  a  recovery  oonld  be 
bad,  irrespective  at  tbe  ivovlslons  at  tbe  stat- 
ute itself. 

The  claim  by  the  re^ndeut  that  tbe  act  Is 
retrospective,  and  by  its  terms  Includes  the 
right  to  recover  legal  Interest  from  the  ma- 
turity of  the  coupoDB,  Is  met  by  article  4,  | 
31,  of  the  constitution,  which  declares:  "The 
legislature  shall  have  no  power  *  *  ■  to 
make  any  gift,  or  authorise  the  making  of  any 
gift  of  any  public  money  or  tbing  of  valae,  to 
any  Individual,  municipal  or  other  corp(mition 
wliatevcr."  Inasmuch  as  prior  to  tbe  passage 
of  the  act  there  was  no  liability  for  Interest  on 
the  part  of  the  state.  It  was  not  competent  for 
the  legislature  to  create  such  liability  by  tbe 
passage  ot  the  act  To  Increase  the  existing 
obligation  for  the  coupons,  by  adding  thereto 
the  right  to  recover  interest  thereon,  would  be 
to  make  a  donation  to  the  bolder  of  the  coo- 
pons  of  the  amount  of  the  interest  If  U  be 
conceded  that  the  state  was  under  a  mocal 
obligation  to  pay  tbe  same  Interest  upon  Ha 
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Indebtedness  that  la  recognized  as  recovemble 
by  law  between  Indtvlduala,  sacb  moral  obltga- 
t}on  does  not  render  the  statate  constitutional, 
or  make  the  Interest  so  aothorlzed  other  than 
a  gift  Boom  T.  Hart.  93  CaL  321,  2S  Fac. 
961;  Conlin  v.  Board,  00  CaL  17.  33  Pac.  753. 

The  snperlor  court  Is  directed  to  modify  the 
Jodgment  ai^tealed  from  by  striking  therefrom 
the  words  "nineteen  thousand  six  hundred  and 
serenty-two  dollars,"  \a6  Insert  In  lieu  thereof 
the  words  "forty-flTe  hundred  dollars";  and,  aa 
so  modified,  the  Judgment  will  stand  affirmed. 

WtooDCur:  GABOUTTD,  J.iVANFLBBT, 

J. 


FREEMAN  t.  GAMFBELU  (No.  18,447.) 
(Supreme  Gomt  of  OaUfomia.  Oct  6.  1896.) 
HonvAsu  IX  PossBUioH— LiAULtn  roK  Bsim 

— CODSTEBCLAIM. 

1.  A  mortgagee  not  being  entitled  to  poa- 
xesiion  nnlees  expresaly  authorized  by  the  mort- 
&BKor(€!lT.  Code,  I  2827),  is  liable  for  money 
had  and  received  to  the  n»e  of  the  mortgBg(»^B 
administrator,  where,  after  the  mortgagor's 
death,  without  any  authority,  he  goes  into  pos- 
sMsioQ  and  collects  the  rents;  and  it  la  im- 
iraterial  that  the  mortgage  included  the  rents, 
he  having  taken  no  atepa  to  reach  them  through 
the  ioterrention  of  the  court,  and  having  ob- 
tained judgment  of  foreclosure  for  the  full 
amount  of  bia  claim  under  a  complaint  ez- 
prewiy  waiving  recourse  against  any  other 
property  of  the  deceased  mortgagor  than  the 
mortgaged  premises, 

2.  where  a  mortgagee  has,  without  author- 
ity, gone  into  possession,  and  collected  the 
rents,  the  right  of  the  mortgagor  to  recover 
them  ia  not  lost  by  failure  to  make  a  connter- 
daim  therefor  in  the  foredosure  suit 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  O.  N.  Freeman,  administrator  of 
A.  O.  Anderson,  deceased,  against  J.  B.  C^amp- 
belL  Judgment  for  plaintiff.  Defendant  l^h 
pealiL  Affirmed. 

OL  O.  U nriam  and  3.  P.  Btrother,  for  ivp^ 
but.   F.  EL  Short  and  O.  OL  Freman,  for  re* 

HARBISON.  J.  Upon  a  former  appeal  be- 
twem  these  parties  (Campbell  t.  Freeman,  00 
OaL  546,  34  Pac.  113).  it  was  held  that  the  con- 
T^rance  to  C^pbetl  of  the  land  in  this  action, 
from  tbe  vendor,  created  a  resulting  trust  In 
favor  of  Andenon,  and  that  the  only  right 
which  Campbell  could  assert  against  Anderson 
was  tbat  of  a  mwtgagee.  Tim.t  action  was 
brought  by  Campbell  to  fwedose  tbe  mor^ge 
thus  created,  and  judgment  was  rendered  In 
his  ftTor  for  the  amount  of  the  claim  for 
whldi  it  was  held  aa  security.  Prior  to  the 
commencement  of  tbe  action,  and  after  the 
death  of  Andown,  Campbell  took  iKWsesion 
of  the  mortgaged  premises,  and  rec^ved  as 
rakts  tbettf or,  from  a  tmant  to  whom  be  had 
leased  tbe  sum  of  V1.013.6S.  Hie  present 
action  was  brought  to  recover  from  him  the 
ummt  of  the  rents  thus  received.  Judgment 
was  rradoed  in  fiiTor  €t  the  plslntlff,  sod  the 
defendant  liu  ajfpudol. 


As,  by  the  eiprea  terms  of  tbe  agreement 
under  which  the  conveyance  was  made  to 
Campbell.  Anderson  went  into  the  possession 
and  occupancy  of  ttie  land,  and  r^nalned  there 
until  his  death,  Campbell  was  not  a  "mort- 
gagee lo  possession,"  in  the  meaning  of  that 
term  as  used  in  legal  phraseology,  and  conse- 
qnmtly  was  not  entitled  to  receive  tbe  rents 
of  the  land.  A  "mortgagee  in  possession"  Is 
one  who  takes  possession  of  the  mortgaged 
land  by  virtue  of  an  agreement  between  him 
and  tbe  mortgagor,  and  in  recognition  of  the 
relation  between  them,  and,  on  a  bill  to  redeem 
brought  by  the  mortgagor,  must  account  for 
the  Income  of  the  property.  Section  2927, 
Civ.  Code,  declares,  howevor:  "A  mortgage 
does  not  entitle  the  mortgagee  to  tbe  possee- 
slon  of  the  property,  unless  authorized  by  the 
express  terms  of  the  mortgage;  but  after  the 
execution  of  the  mortgage,  the  mor^gor  may 
agree  to  such  a  change  of  possession  without 
a  new  consideration."  nie  taking  posseralon 
of  tbe  land  by  Campbdl  after  the  death  of 
Anderson  was  not  by  virtue  of  any  agreement 
between  them,  and  consequently  conferred  no 
additional  right  upon  him,  as  mortgagee.  Such 
possession  was  not  taken  or  held  adversely,  but 
for  the  protection  of  the  prop^iiy,  as  well  In 
the  Interest  of  the  mortgagor  as  of  himself, 
and  the  rents  wae  received  by  him  In  the 
quasi  character  of  bailiff  of  the  mortgagor. 
The  present  action  is  not  brought  to  recover 
the  rents  and  profits  as  damages  for  the  with- 
holding of  the  land  by  Campbell,  but  for  mon- 
eys had  and  received  by  him  to  tbe  use  of 
tbe  plaintiff,  Heir  receipt  by  him  ctoistituted 
a  transaction  aa  Independent  of  the  uKntgage 
as  would  have  been  the  receipt  by  him  of  any 
otissr  moneys  belonging  to  tbe  estate  of  An- 
derson; and  as  they  were  taken  by  him  with- 
out any  authority  from  ADdoson,  and  with- 
out the  implied  power  a  "mratgagee  Id  pos- 
session" to  apply  them  tn  reduction  of  the 
mortgage  debt,  he  had  no  right,  without  tbe 
permission  of  the  plaintiff,  to  make  such  ap- 
plication, and  he  was  also  at  liberty  to  bring 
his  suit  for  the  f<K%cloBure  of  the  mortgage 
for  ttie  full  amount  of  his  claim  without  mak- 
ing any  deductloo  therefor.  It  was  evidently 
in  recognition  of  this  principle  that  Campbell, 
after  taking  possession  of  the  land,  aod  re- 
ceiving  a  portion  of  the  rents  sued  for  herein, 
presented  his  claim  against  the  estate  of  An- 
denon for  the  full  amount  of  his  demand,  with- 
out giving  any  credit  for  the  rents  so  received, 
and,  after  its  allowance  by  the  admlntatratOT. 
commenced  an  action  for  the  foreclosure  of 
his  mortgage,  and  obtained  Judgment  for  the 
full  amount  of  his  demand.  In  his  complaint 
In  that  action  he  "expressly  waived  any  and  all 
recourse  against  any  other  prop^ty  of  the  es- 
tate of  the  said  ADdetson,  deceased,  save  and 
ocept  the  land  and  premises  In  the  cfMuplalnt 
described."  At  the  time  the  present  action 
was  tried,  no  sale  had  been  had  under  the 
Judgmoit  recovered  in  that  action;  and  Camp- 
bell claimed  the  right  to  retain  the  rents  until 
such  aalfl^  and.  In  case  of  a  defldencr  In  the 
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proceeds  of  the  sal^  to  apply  them  In  reduc- 
tion tliereof.  l^t  the  rents  which  he  had  col- 
lected formed  a  part  of  the  estate  of  Ander- 
son la  without  controTfffly,  and  It  ia  not  claim- 
ed by  Campbell  that.  In  the  absence  of  the 
mortgage  claim,  be  would  have  any  right  to 
retain  them.  Aft^  having  solemnly  waived 
all  rocoui*ae  against  any  other  property  of  the 
ei^ntc,  and,  under  such  waWer,  obtained  a 
Judgmmt  for  the  full  amount  of  his  claim,  he 
ought  QOt  to  be  permitted  now  to  repudiate  his 
waiver,  and  retain  poeseflslon  of  the  property 
of  the  eErtate,  f<^  the  very  purpose  of  satisfy- 
ing the  claim  for  whose  satisftictlon  he  had 
agreed  to  look  to  the  mortgaged  premises 
alone. 

The  plaintisr  did  not  lose  the  right  to  recover 
these  rf^nts  by  reason  of  not  having  made  a 
counterclaim  therefor  In  the  foreclosure  suit 
The  cause  of  action  for  the  rents  did  not  arise 
out  of  the  transaction  set  forth  In  the  com- 
plaint in  foreclosure,  nor  was  it  connected  with 
the  subject  of  that  actioa  That  "transaction" 
consisted  of  the  dealings  between  the  parties, 
resulting  In  the  mortgage,  and  we  have  seen 
that  the  receipt  of  the  rents  by  Campbell  was 
a  transaction  indei>endent  of  the  mortgage. 
The  subject  of  the  action  In  that  suit  was  the 
foredosure  of  the  mortgage  toe  which  the  land 
was  held  as  security,  and  the  ascertainment  of 
the  amount  for  which  it  was  bo  held.  As  the 
rents  were  not  taken  by  Campbell  by  virtue  of 
any  agreement  relating  to  the  security,  but  at 
his  own  Instance,  their  receipt  by  blm  con- 
stituted a  cause  of  actitm  In  favor  of  the  es- 
tate of  Anderson,  independent  of  the  transac- 
tion connected  with  the  mortgage,  and  which 
It  was  optional  with  the  plaintiff  herein  to 
claim  In  that  suit,  or  to  recover  In  an  Inde- 
pendent actlcHL 

The  claim  that  the  mortgage  included  the 
rents,  as  well  as  the  land,  does  not  aid  the 
appellant.  As  under  sectltm  2927,  Civ.  Code, 
he  had  no  right  to  the  possession  of  the  mort- 
gage security,  his  right  to  the  rents  was  no 
greater  than  tiiat  to  the  land.  A  mtMtgage  Is 
a  TOutract  by  which  specific  property  Is  hy- 
pothecated. Civ.  Code,  {  2920.  But  such  con- 
tract is  Independent  of  the  fact  of  possession, 
and  does  not,  of  Itself,  confer  the  right  of  pos- 
session. If  a  receiver  had  been  appointed  to 
take  possession  of  the  mortgaged  premises,  the 
authority  of  that  officer  would  have  included 
the  right  to  take  posBesslon  of  the  rents,  as 
well  as  the  land,  and  the  rents  would  then 
have  been  In  the  custody  of  the  court,  and  sub- 
ject to  Its  direction;  but,  In  the  absence  of 
some  Intervention  by  the  court,  the  mortgage 
has  the  right  to  these  rents^  even  though  they 
are  Included  In  the  instrument  of  mortgage, 
and  the  mortgagee's  right  to  them  Is  limited 
to  their  disposltltHi  by  the  court,  In  the  Judg- 
ment or  subsequent  thereta  The  Judgment 
and  order  are  affirmed. 

We  concnr:  TAN  FLOBT,  7.;  OABOD^TB, 

J. 


PBOPLB  T.  HAMMOND  et  sL  (No.  19,506.) 
(SuprMQe  Court  of  OaIif<^a.    Oct  5^  1885.r 

BOBBTIBS  OX  BO!ID — LllBILITIBS— BSTOPPKL. 

1.  Where  a  bond  was  executed  tor  the 
faithful  performance  of  the  duties  of  a  public 
oflScw  during  bis  aeeood  term,  but  said  offi- 
cer failed  to  take  the  oath  prescribed  by  scat- 
ate  at  the  inception  of  his  second  term,  bis 
sureties  will  be  estopped  from  asserting  that 
he  did  not  hold  by  virtue  of  his  second  election, 
but  held  over  from  his  Srst  term,  in  an  action 
on  the  bond  for  a  defalcation  occurring  after 
the  first  term  had  expired. 

2.  Where  a  deficiency  tor  one  term  of  a 
public  officer  has  been  cov««d  up  by  money  re- 
ceived during  the  second  term,  the  snreties  in 
the  bond  for  the  second  term  an  liable  for  that 
money. 

D^tartment  2.  Appeal  tram  superior  court, 
Loe  Angeles  county;  Ludea  Shaw,  Judge. 

Action  Xny  tiie  pecqide  of  tiw  state  of  Osllfor- 
nla  against  fiU  Hammond  and  otben  oa  a 
bond.  Plaintiff  had  Judgment,  and  defendants 
^peaL  Affirmed. 

Moye  Wicks  and  Chapman  &  Hendrick,  for 
appellants.   H.  O.  DIlloi,  Dlat.  Atty.,  for  the 

People. 

PER  CURIAM.  This  action  Is  brought 
against  the  defendant  El  Hammond  as  princi- 
pal, and  the  other  defendants  as  sureties,  up- 
on an  official  bond  given  by  said  Hammond, 
as  tax  collector  of  Los  Angeles  county.  Ham- 
mond was  not  served  with  process,  and  did 
not  appear.  Hammond  was  elected  tax  col- 
lector of  said  county  at  the  November  election 
In  iSSi,  and  gave  bond  and  qualified  as  such 
and  entered  upon  the  duties  of  said  office  on 
the  first  Monday  after  the  1st  day  of  Janu* 
ary,  18S5.  The  term  for  which  he  was  elect- 
ed and  qualified  was  two  years.  At  the  gen- 
eral election  held  in  November,  1886,  he  was 
re-elected  to  the  same  office  tor  the  statuttM^^ 
term  commencing  the  first  Monday  In  Janu- 
ary, 1887,  that  being  January  3,  18S7.  The 
bond  here  sued  upon  was  given  by  Hammond 
on  December  22,  1886,  In  the  penal  sum  ot 
$oO,000,  conditioned  as  follows:  "The  condi- 
tion of  the  above  obligation  Is  such  that 
whereas,  the  above-bound  prindpal.  El  Ham- 
mond, was  at  a  general  election  held  In  said 
state  on  the  2d  day  of  November,  1886,  duly- 
elected  to  the  office  of  coun^  tax  collector  in 
and  tor  Los  Angeles  county  and  state  afore- 
said; Now,  therefore,  the  condition  of  this 
obligation  Is  such,  that  if  the  said  El  Ham- 
mond shall  well,  truly,  and  faithfully  perform 
all  official  duties  now  required  of  him  by  law, 
and  shall  well,  truly,  and  faithfully  execute 
and  perform  all  the  duties  of  such  office  of 
county  tax  collector  required  by  any  law  to 
be  enacted  subsequently  to  the  execntton  of 
this  bond,  then  this  obligation  Is  to  he  void 
and  of  no  effect,  otherwise."  etc.  This  bond 
was  duly  ai^roved  December  27,  1886,  but 
Hammond  did  not  at  any  time  after  his  said 
second  election  take  any  oath  of  offlcflb 
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At  the  eq>iratlon  of  Idi  mid  first  term  on 
lanuaiy  S,  1887,  Hammond  was  a  defitnlter 
In  tbe  amount  oC  ^7,881.86,  wtdcb  moDeya 
were  collected  by  him  as  soch  tax  collector 
dnrlng  his  said  first  term,  upon  the  general 
tax  ndl;  that  la,  aald  aam  was  not  tmly  not 
paid  oTer,  bat  was  not  In  his  hands  aa  tax 
o^ector  In  any  form,  the  same  havhie  beat 
appn^rlated  to  his  own  use.  Hammond  held 
said  office  continuously  from  tbe  time  he  first 
entered  upon  it.  la  January,  1885,  ontU  about 
March  21,  18S7,  when  he  absconded.  At  the 
beginning  of  his  said  secwd  tenn,  tbe  delln- 
qnent  tax  Ust  for  the  fiscal  year  1880-^7  was 
delivered  to  Hammond  for  collection,  and  he 
was  then  charged  with  the  a,mount  thereof, 
Tlx.  930^16.54.  On  January  22,  1887.  the 
county  auditor  aerred  upon  him  the  following 
demand:  "To  El  Hammond.  Tax  Oollector: 
You  will  at  i»ce  pay  Into  tbe  treasury  $7,801.- 
W,  in  settlement  of  tbe  general  tazea"  On 
January  21, 18S7.  Haomiond  paid  over  to  the 
txeasurer  said  sum  of  ¥7,861.86,  but  the  muney 
80  paid  was  money  collected  by  him  upon  said 
deliaqnent  tax  Ust  during  hte  second  term; 
that  is  to  say,  after  January  S»  1887.  The 
court  found  the  following  to  be  a  atatenWnt 
of  the  condition  of  Hammond's  account  tax 
the  second  term: 


To  amount  of  delinquent 
By  taxes  double  assewed 

and  sold  to  the  state. . 
Paid  to  conot;  treasurer 

February  7,  1887  

Paid  to  coun^  treasurer 

March  7,  1S87  

Paid  to  coniitj'  treasurer 

March  IE*,  1887  

Paid  to  county  treasurer 

March  26,  1887  

Paid  lo  county  treasurer 

March  29.  1^87  

Paid  to  county  treasurer 

May  2. 1887  


tax  Ust. .  980^010  64 

$2,472  70 
3.202  78 
7,838  63 
26  40 
66  66 
4  80 

3,&11  25   17,062  70 


Balance  due  and  unpaid  $12,963  Hi 

Tbe  said  credits  do  not  include  the  said 
sum  of  $7^1.86,  paid  to  the  treaaorcr  on  Jan- 
uary 24,  1887,  in  compliance  with  the  demand 
of  the  auditor. 

The  plalutUf  had  Judgment  for  said  sum  of 
tVLWSJIV,  and  Interest  thereon  from  Novem- 
ber 2,  1887  ^t  which  date  the  action  was 
coounenced);  and  defendants  appeal  from 
said  Judgment,  and  from  an  order  denying 
tlieir  motim  for  a  new  triaL 

Upon  these  fiicta  appellants  contend:  (1) 
That.  Hammond  not  having  taken  the  oath 
of  office  after  his  second  election,  hla  Incum- 
bency after  January  3,  1887,  was  simply  a 
iuldini;  over  or  ccmtlnuance  of  his  first  term, 
under  the  provisions  of  section  870  of  the  Po- 
litical Code,  wtiich  provides  as  foUows:  "Ev- 
ery officer  must  continue  to  .discharge  tbe  du- 
tlea  of  his  office,  although  his  term  has  expir- 
ed, until  his  successor  has  qualiilLHl."  That, 
not  having  qualified  or  entered  upon  said  of- 
fice under  bis  second  Section,  the  Ixtnd  in 
suit  never  became  obligatory,  and  the  action 
should  bava  been  iq^n  the  bond  given  under 


his  first  term.  (2)  That,  ft  liable  at  all,  they 
are  not  liable  for  the  defalcation  or  embezzle- 
ment committed  nnd^  the  first  term,  and 
that;  therefor^  the  $7,861.80,  port  o£  the  sum 
collected  under  the  second  term,  and  paid  to 
the  treasury  January  24,  1887,  should  be  cred- 
ited npon  the  oollecttons  made  In  the  second 
term,  and  should  be  deducted  fn»n  the  $12.- 
968.84  for  which  the  court  found  them  liable. 
&)  Tbat  the  Incumbent  of  an  office  Is  author- 
ized to  continue  to  discharge  ita  duties  until' 
hla  successor  la  quallfled,  and  that.  If  he  does 
so  after  the  exphutlon  of  his  term.  It  la  not  a 
new  term,  but  a  continuation.  In  eftect,  of  the 
term  under  which  be  entered  tiie  office,  and 
that  the  sureties  upon  his  bond  are  liable  for 
any  official  delinquency  occurring  while  be 
thus  holds  over  his  term,  to  the  same  extent 
aa  Hkoogh  the  delinquency  hod  occurred  dur- 
ing the  term  for  whidti  he  was  elected.  Is  con- 
ceded. PoL  Cod%  S  059.  It  Is  also  conceded 
that  the  fact  that  Hammond  was  re-elected 
to  the  office  of  tax  collector,  and  executed  a 
bond  for  the  faithful  discharge  of  the  duties 
of  said  office  tor  the  second  term,  did  not  enti- 
tie  him  to  enter  iqmn  and  hold  said  otBce  tor 
said  second  term  under  said  second  election 
without  taking  the  oath  of  office  within  the 
time'  prescribed  by  law,  and  that,  under  such 
drcumstancea,  a  vacancy  occurred  under  the 
proTlsions  of  snbdlTlsion  0,  {  OOts  Pol.  Code, 
which  would  have  authorized  the  appointment 
of  a  tex  collector  npon  the  exph-ation  of  Ham- 
mond's first  term.  Such  vacancy,  however,  is 
not  of  tbat  absolute  character  such  as  would 
be  caused  by  the  death  of  the  officer,  but  ex- 
ists for  the  purpose  of  appointment,  though 
there  may  be  an  occupant  or  Incumbent  of  the 
ofllce,  whethOT  such  Incumbent  be  a  de  facto 
officer  merely,  or  one  holding  de  Jure  after  the 
expiration  of  his  term  and  prlw  to  the  qoalill- 
cation  of  his  successor.  People  t.  Ward  (L. 
A.  21;  Gal.)  40  Pac  638. 

As  Hammond  was  elected  to  succeed  him- 
self, there  was  no  change  In  the  person  of  the 
Incumbwt  when  the  second  term  began;  and 
hence,  aa  a  matter  of  fact,  the  personality  of 
the  Incumbent  after  Janxiary  3,  1887,  couid 
not  Indicate  whether  he  held  over  because  of 
his  own  faUure  to  qualify,  or  whether  be  as- 
sumed the  duties  of  the  office  under  bis  second 
election.  If  be  assumed  the  office  under  color 
of  his  second  election,  he  was  an  officer  de 
facto,  "and  held  a  vested  right  to  act  as  such 
uutU  his  right  was  questioned  by  some  one 
In  a  proper  proceeding  for  tbat  purpose." 
HuU  V.  Superior  Court,  63  Cat  174.  177;  Peo- 
ple V.  Toal.  85  Cal.  333,  3:18,  24  Pac.  603. 
Tbat  Hammond  was  reirularly  elected  to  the 
office  of  tax  collector  In  November,  1886,  Is  not 
questioned,  and  tbat  he  was  so  elected  must 
have  been  generally  known.  His  bond  re- 
cited his  said  election,  and  was  given  for  the 
term  to  which  be  had  been  elected,  the  stat- 
ute fixing  the  term  and  Ite  beginning.  He  is 
therefore  estopped  by  tbe  execution  and  ddlv- 
eiy  of  his  bond  and  its  approval  from  ass^' 
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ing  that  he  did  not  enter  upon  said  second 
term  by  virtue  of  his  said  election,  or  that  be 
simply  held  orer  under  his  flrgt  election  be- 
cause of  his  own  failure  to  take  the  oath  of 
office  for  the  second  term;  and  his  snretlea, 
as  well  as  he,  are  estopped  by  the  bond  which 
they  have  executed  for  the  purpose  of  en- 
abling him  to  enter  upon  and  exercise  the  du- 
ties of  the  office  from  alleging  any  deficiency 
In  his  title  to  the  office,  and  are  therefore  es- 
topped from  denyhig  that  he  was  a  de  Jure 
officer  under  and  by  virtue  of  his  second  elec- 
tion. Murfree,  Off.  Bonds,  H  673,  674,  and 
cases  there  cited.  So  in  Mechem,  Pub.  Off. 
§  275,  it  is  said:  "But  a  bond,  otherwise  val- 
id Is  not  rendered  void  by  the  fact  that  the 
officer  who  gave  it  was  not  in  all  respects 
lawfully  elected  or  Inducted  to  the  office.  If 
he  Is  an  officer  de  facto,  exercising  the  func- 
tions of  the  office,  the  bond  given  by  him  will 
be  binding  upon  himself  and  his  sureties." 
In  People  v.  Jenkins,  17  Cal.  500,  the  court 
said:  "The  principal  obligor  and  his  sureties 
are  in  no  condltI(m  to  question  the  regularity 
of  ^e  election  of  the  principal,  or  his  respon- 
sibility for  acts  done  in  an  official  capacity. 
The  principal  had  at  least  the  color  of  <^ce 
by  his  appointment,  and  the  bond  eetops  him 
and  his  sureties  signing  It  from  denying  his 
official  character."  See,  also,  Moore  v.  Earl, 
91  Cal.  632,  636,  27  Pac.  1087.  and  cases  there 
cited.  In  State  v.  Rhoades,  6  Nev.  352,  this 
question  was  very  fully  discussed,  and  many 
authorities  dted  in  the  opinion.  Rhoades  was 
elected  state  treasurer  to  succeed  himself,  re- 
ceived his  certificate  of  election,  and  took  the 
oath  of  office,  but  failed  to  execute  his  bond 
within  the  time  required  by  law.  It  was 
contended  for  defendants  that  the  term  was 
forfeited  under  the  statute;  that  Rhoades  did 
not  hold  the  office  by  virtue  of  his  second  elec- 
tion, but  held  It  under  the  constitutional  provi- 
sion authorizing  him  to  hold  over  until  the 
qualification  of  his  successor.  In  respouBe 
to  this  contention  the  court  held  as  follows: 
"(1)  That  Rhoades  reUnquIshed  all  right  to 
hold  office  by  virtue  of  his  first  election.  (2> 
That  afterwards  he  was  an  officer  de  facto 
under  the  election  of  1866  (the  second  Sec- 
tion). (3)  Being  an  officer  de  facto,  be  and 
bis  sureties  are  estopped  from  denying  that 
the  bond  was  legally  given;  or  rather  that, 
so  far  as  the  officer  and  lils  sureties  are  con- 
cerned, he  Is  to  be  held  an  officer  de  Jure." 
So,  In  the  case  at  bar,  we  think  It  must  be 
held  that,  having  executed  and  delivered  his 
bond  for  the  second  term,  Hammond  relin- 
quished all  right  or  claim  to  hold  the  office 
of  tax  collector  after  January  3,  1887,  by  vir- 
tue of  his  first  election,  and  that  be  and  his 
sureties  are  estopped  from  denying  that  he 
was  tax  collector  de  Jure,  after  the  date  last 
mentioned,  by  virtue  of  his  second  election. 

2.  The  questl<Hi  of  the  liability  of  the  de- 
fendant sureties  fbr  the  ?7,861.86,  In  wmch 
Bum  Hammond  was  a  defaulter  at  the  close 
of  his  first  term,  and  which  sum  he  covered 


Into  the  treasury  by  the  payments  of  moneys 
received  by  him  during  his  second  term.  Is 
scarcely  an  open  one.  Says  Mechem  (Pub. 
Off.  8  287):  "Where  the  officer  has  used  mon- 
eys coming  Into  his  hands  officially  during 
the  second  or  other  subsequent  term  to  make 
good  a  defiiult  committed  by  him  in  the  first 
or  other  prior  term,  the  sureties  upon  his  bond 
for  the  second  or  other  subsequent  term  will 
be  liable;  and  the  fact  that  the  public  of- 
ficers charged  with  the  duty  failed  to  reqnlro 
the  at&cer  to  account  at  the  close  of  the  prior 
term,  or  extended  tbe  time  for  such  accniiiit- 
Ing,  or  that,  with  knowledge  of  his  default, 
they  accepted  the  bond  for  the  subsequent 
term,  will  not  relieve  the  sureties  for  the  sub- 
sequCTt  term."  And  says  Throop  (Pub.  Off. 
8  219):  "The  general  rule  Is  that  where  a  de- 
ficiency for  one  term  has  been  covered  up  by 
money  received  during  a  second  term,  the 
sureties  in  the  bond  for  the  second  term  are 
liable  for  that  money."  The  cases  cited  by 
these  writers  In  support  of  their  text  are 
numerous  and  uniform,  and.  Indeed,  It  is  not 
easy  to  see  on  principle  how  a  different  nile 
could  obtain.  If  Hammond,  for  example,  had 
been  elected  to  another  office,  as  that  of  sher- 
iff, and  had  used  the  mon^s  coming  Into  his 
hands  as  such  officer  to  cover  hla  previous  de- 
falcation as  tax  collector,  no  one  would  doubt 
but  that  for  such  a  misuse  and  conversion  his 
bondsmen  would  be  liable.  The  tact  that  he 
was  elected  to  succeed  himself  as  tax  col- 
lector In  no  way  lessraied  the  criminality  of 
his  act,  or  modified  hla  bondsmen's  liability 
therefor.  Trae,  the  sureties  upon  his  bond 
for  the  second  term  were  not  Uabl«  toe  any 
defalcation  which  occurred  during  his  first 
term,  but  they  did  guaranty  to  hold  the  state 
and  county  financially  hannless  against  any 
wrongful  act  at  their  principal  during  his  sec- 
ond term.  It  was  the  principal's  duty,  receiv- 
ing funds  during  that  second  term,  to  make 
legal  appllcatl(m  of  them.  It  was  no  more 
a  legal  application  for  them  to  apply  them  to 
the  payment  of  an  earlier  de&lcatlon  fhfln  It 
would  have  been  in  the  case  Instanced,  had 
he  done  so  when  filling  the  office  of  sheriff. 
The  moneys  received  by  him.  and  so  misap- 
propriated, were  received  upon  account  of 
delinquent  taxes,  lliey  should  have  been  paid 
over  by  him  upon  that  account  He  did  not 
do  so,  but,  to  the  contrary,  after  demand  re- 
quiring him  to  make  good  the  previous  short- 
age, he  took  the  money  which  could  be  by 
him  legally  devoted  only  to  payment  upon 
the  delinquent  tax  account,  and  applied  It 
by  his  own  affirmative  act  to  covering  that 
shortage.  He  was  thus  guilty  of  a  second 
embezzlement  or  converslcm,  committed  diu-- 
Ing  his  second  term.  "Sureties  are  not  re- 
leased because  the  collections  covered  by 
their  bond  have  been  paid  Into  the  treasury 
on  account  of  the  tax  collector  for  the  pre- 
ceding years.  Such  a  disposition  was  it- 
self as  much  a  misappropriation  as  If  he  had 
devoted  it  to  bis  private  debts.**  State  t. 
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Pomn,  40  Ann.  231.  4  Soath.  4& 
tlie  funds  recclTed  during  the  second  tain 
are  misapplied  to  make  np  for  a  prior  de- 
Unqoency,  the  saretlea  would  be  UaUe  t<x 
that  mlaai^lcatlon.*'  Pine  Ca  T.  WUlard, 
39  Minn.  120^  3»  N.  W.  71. 

The  rale  Is  different  when  Hm  dnty  of- 
ttae  d^nltlng  officer  Is  limited  mere^  to 
the  paymoLt  orer  of  moneys,  and  the  >q- 
lerlor  officer  makea  dlqwsltlon  of  the  funds. 
In  ewdt  caaea,  as  the  duty  of  the  defaulting 
officer  is  fulfilled  when  he  nuikea  a  general 
payment  to  the  treasury,  or  to  some  euperlw 
officer,  he  cannot  be  said  to  have  cranmltted 
any  new  offense,  because  that  c^cer.  In  the 
aerciae  of  what  he  deems  to  be  his  dls- 
cretUm  ot  power,  makea  smne  particular  dis- 
position or  application  of  them.  Therefore 
it  Is  Qmt,  the  delinquent  (Acer  In  such  cases 
having  committed  no  wrong  during  his  sec- 
ond term,  his  bmidsmen  do  not  become  lla>- 
Ue  for  any  of  his  shortcomings  committed 
daring  a  preceding  term.  Bays  Mnrfree 
lOff.  Bonds,  I  637):  "It  Is  not  competent  for 
the  superior  officials  to  disregard  this  ob- 
viooB  rale  of  Justice,  and  cover  the  de&ilca- 
tlfHia  of  one  year  by  appropriations  from 
funds  collected  dnrlng  a  subsequent  year;" 
and  In  support  of  the  text  Is  cited  Porter  t. 
Stanley,  47  Me.  616.  There  a  tax  collector 
was  a  defaulter,  and  the  selectmen,  his  su- 
periors, themselves  appropriated,  from  mon- 
eys received  from  the  tax  collector  on  later 
assessments,  sufficient  to  balance  the  earlier 
deficiencies;  and  this  appropriation,  so  made 
by  the  superiors,  was  held  to  be  manifestly 
inequitable.  In  recognition  of  the  same 
principle  was  decided  the  case  of  U.  S.  v. 
Irving,  1  How.  26a  There  It  was  the  duty 
of  the  collector  to  pay  over  funds,  and  the 
treasoiy  department  made  disposition  and 
application  of  them.  Say  the  conrt:  "It 
is  true,  if  the  collector  shall  misapply  the 
public  funds,  his  sureties  are  responsible; 
but  that  Is  not  the  qucstlm  under  consldera- 
tl(XL  The  collector  does  not  misapply  the 
funds  In  his  hands,  but  pays  them  over  to 
the  government,  without  any  special  direc- 
tion, as  to  tbdr  application.  Can  the  treas- 
ury officers  say  under  such  circumstances 
that  the  funds  currently  received  and  paid 
over  shall  be  appropriated  In  discharge  of 
the  defhlcatlon  which  occurred  long  before 
the  auretles  were  bound  for  the  collector, 
and  by  such  appropriation  hold  the  sureties 
liable  tor  the  amount?  The  statement  of 
the  case  Is  the  best  refutation  of  the  argu- 
ment." But  these  cases  and  the  principle 
recognized  by  them  are  not  here  In  point, 
for,  as  has  been  said,  the  act  was  an  af- 
firmative act  of  misapplication,  and  wrong- 
ful apivoprlatlon  committed,  not  by  an- 
other or  a  superior  officer,  but  by  Ham- 
mond himself;  and,  wherever  It  appears  that 
a  new  and  Independent  wrong  Is  committed 
by  the  officer  during  his  second  tom,  and 
flnawial  loss  follows,  the  bondsmen  of -that 
tmn  are  liable.   The  case  of  Water  Co.  v. 


Parker,  101  OaL  48S,  86  Pac.  1048,  so  far 
from  being  at  variance  with  the  principles 
above  set  fortii,  distinctly  recognlna  themu 
The  Jndgment  and  order  appealed  txan  are 
therefore  affirmed. 


ROTAL  V.  DBNNISON  «t  al.  (So.  19,482.) 
(Supreme  Conrt  of  GallfWnla.   Oct.  2%  1885.) 
BxcHAKos  or  l>i.yD— Rsoissiov  or  Cohthaot. 

1.  Where  plaintiff  and  defendant  agreed  to 
exchange  certain  Innd,  and  defendant,  before 
the  conveyances  were  esecnted,  conveyed  hii 
land  to  another,  plaintiff  cannot,  by  tendering 
a  conveyance  to  defendant,  demand  the  cara 
vaioe  of  defendant's  land,  and  rescind  the  con- 
tract for  refusRl  to  pay,  without  specifying  the 
reascm  tor  declining  to  accept  a  conveyance 
of  the  land  from  defendant's  grantee. 

2.  i:%oagh  defeadant,  for  the  purpose  of 
escaping  judgments  against  him,  transferred 
to  bis  father  land  which  he  had  previouely 
agreed  to  convey  to  plaintiff  in  ezcDange  for 
other  land,  and  the  transfer  to  defendant's 
father  was  subsequently,  set  aside  as  In  fraud 
of  creditors,  plaintiff  cannot,  by  tendering  a 
deed  of  his  land,  insist  on  having  the  cash  value 
of  defendant's  land  and  rescind  lite  contract 
for  refusal  to  pay  the  same,  unless  defendant 
was  nnabie  to  satisfy  the  judgment  against  him, 
and  therefore  unable  to  pe^orm. 

3.  From  the  fact  that  defendant  had  not 
paid  said  Judgment  before  the  conclnsion  of 
the  action,  it  should  not  be  presumed  that  he 
was  unable  to  do  so  when  there  was  no  find- 
ing that  sutdi  was  the  fact. 

4.  Where  plaintiff  and  defendant  agreed  to 
exchange  certain  land,  aad  before  the  convey- 
ances  tiaereof  were  executed,  plaintiff  borrowed 
money  from  defendant,  and  orally  agreed  that 
the  loan  was  to  be  secured  npon  the  lots  which 
defendant  was  to  cfmv^,  plalntifl  could  not, 
on  defendant's  default,  rescind  the  ciHttract 
without  offering  to  repay  the  loan.  Temple,  J., 
dissenting. 

In  bank.  Appeal  from  superior  conrt,  Los 
Angeles  county;  WllUam  P.  Wad^  JtuBsa. 

Ejectment  by  A  W.  Royal  against  O.  L. 
Dennlson  and  others.  There  was  a  Judgment 
for  plaintiff,  and  detoidantfl  appeaL  Re- 
versed. 

B.  C.  Bower,  for  appellants  Gea  W.  Knox, 

for  respondent 

BBATTY,  O.  J.  The  material  facts  of  this 
case  as  found  by  the  superior  court  are  as  fol- 
lows: In  August,  1887,  the  plaintiff.  Royal, 
was  the  owner  of  a  house  and  lot  In  Los  An- 
geles, and  the  defendant  O.  L.  Dennlson  had  a 
contmct  upon  which  he  had  made  a  first  pay- 
ment for  the  purchase  of  a  tract  of  land  in 
or  near  Pasadena,  which  be  bad  subdivided, 
or  was  about  to  subdivide,  Into  town  lots. 
Under  these  circumstances  they  made  a  verbal 
contract,  by  which  Royal  agreed  to  convey 
his  bouEe  and  lot  In  Los  Angeles  to  Dennlson 
In  exchange  for  four  of  the  lots  In  said  tract 
The  house  and  lot  were  estimated  at  $4,000, 
and  the  lots  at  $1,000  each,  but  whether  this 
was  their  true  value  does  not  appear.  Short- 
ly after  making  this  contract  of  exchange, 
Dennlson,  with  the  knowledge  of  Royal,  and 
apparootly  with  his  cimsent  took  posses^n 
of  the  house  and  lot  In  Los  Angelea,  where  ha 
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continued  thereafter  to  reside,  and  apon  wbi<di 
he  expended  money  and  made  Improrementa 
to  tbe  Talue  of  $150.  In  January,  1888,  Royal 
selected  tUe  four  lots  wblcli  he  was  to  receive, 
but  be  took  no  actual  possession  of  them.  No 
time  was  fixed  by  tbe  agreement  for  making 
the  conveyances  by  which  tbe  exchange  vras 
to  be  effected.  G.  L.  Dennlson  never  com- 
pleted the  purchase  of  the  tract  at  Pasadena, 
but  In  October,  1888,  by  bis  grant,  bargain, 
and  sale  deed  conveyed  all  his  Interest  therein 
to  bis  father,  Lucius  Dennlson,  who  thereafter, 
and  prior  to  July  8,  1890,  made  the  final  pay- 
ments under  the  contract  and  received  a  con- 
\-ejaiice  from  the  owner.  Between  December, 
1887,  and  May,  1889,  Royal  applied  to  Dennl- 
son for  various  loans  and  advances  which 
were  made  by  Dennlson  to  the  amount  of  f  TSO, 
and  it  was  agreed  that  these  loans  should  be 
secured  upon  the  said  lots  which  Dennison 
was  to  convey.  On  the  8th  day  of  July,  1890, 
Royal  tendered  to  G.  L.  Dennlson  a  deed  of 
conveyance  of  his  house  and  lot  in  Los  An- 
geles,  but,  Instead  of  demanding  from  Dennl- 
son a  conveyance  of  tlie  four  lots,  he  demanded 
payment  of  $4,000  in  money,  less  |750  which 
be  had  received  from  Dennison.  He  made 
this  demand  upon  the  claim  that  he  was  to 
receive  $4,000  in  cash  for  his  house  and  lot, 
and  that  tbe  $750  which  the  court  finds  were 
loaned  on  the  securi^  of  tbe  lots  were  a  part 
payment.  Dennison,  upon  the  claim,  which  Is 
sustained  by  the  finding  of  the  court  that  his 
agreement  was  only  to  convey  the  four  lots, 
and  that  the  $7G0  were  In  fact  loaned,  refused 
to  pay  tbe  money  demanded  by  Royal,  but 
tendered  him  a  deed  of  the  four  lots,  which 
was  duly  executed  and  acknowledged  by  his 
father,  Lucius  Dennlson,  who,  as  above  stated, 
had  acquired  the  title  from  the  former  owner, 
and  in  whom  it  stood  at  that  date,  clear  and 
unincumbered,  so  far  as  appears.  Royal,  how- 
ever, refused  to  accept  the  deed  tendered,  or 
to  deliver  his  deed,  except  upon  condition  that 
Dennison  sliould  pay  him  $3,250  in  cash.  This 
being  refused,  be  thereupon  demanded  posses- 
sion of  his  house  and  lot,  and  afterwards.  In 
October,  1800,  commenced  this  action  of  eject- 
ment  to  recover  the  same.  Dennlson  answer- 
ed, defending  upon  the  ground  that  be  was 
lawfully  In  possession  under  his  contract, 
which  be  had  tiered  to  perform  upon  his  part 
by  the  tender  of  a  deed  conveying  the  title  to 
the  four  lots,  which  tender  he  renewed  In  his 
answer.  This  la.  In  brief,  the  substance  of  all 
the  material  facts  found  by  tbe  superior  court, 
except  that  Judgmoits  were  rendered  (gainst 
O.  L.  Dennlson  In  the  superior  court  of  Los 
Angeles  county,  where  the  four  lots  are  situ- 
ated, as  follows:  May  6,  1890,  for  $20;  Sep- 
tember 25,  1890,  for  $2,.'j00;  March  20,  1889, 
for  $2,174.55;  and  that  on  Septemlier  27,  1800, 
a  dmrae  was  ol>tatned  by  one  of  bis  judgment 
creditors  anauUinff  the  deed  by  which  he  had 
ccmveyed  the  four  lots  to  bis  father,  upon  tbe 
groimd  tbat  it  was  fraudulent  as  to  creditors 
Upon  these  facts  the  superior  court  gave  judg- 
ment tos  the  plaintiff,  from  which,  and  from  an 


orda  d^iylng  his  motion  for  a  new  trial,  the 

defendant  appeals. 

The  conditions  to  be  performed  under  the 
contract  between  plaintiff  and  defendant 
were  mutual  and  concurrent,  and  neittier 
could  be  put  in  default  exc^t  by  a  bona  fide 
offer  to  perform  upon  the  part  of  the  other. 
Royal  did  offer  to  i)erform  his  part  of  the 
contract  by  tendering  a  deed  of  his  house  and 
lot,  but  the  offer  was  coupled  with  a  condi- 
tion which  be  liad  no  right  to  impose.  His 
counsel  concedes  that  for  this  reason  bis  ten- 
der was  insufficient  in  itself  to  give  blm  a 
right  of  action,  but  he  contends  tliat  no  offer 
of  performance  upon  his  part  was  necessary 
for  two  reastme:  First,  because  G.  U  D^ni- 
son,  by  bis  grant,  bargain,  and  sale  deed  to 
his  father  in  October,  1888,  by  which  be  con- 
veyed  all  bis  interest  in  the  tract  of  which  the 
four  lots  were  a  part,  had  put  it  out  of  his 
power  to  p«form  his  part  of  tbe  contract, 
and  that  he  had  thereby  repudiated  and  aban- 
doned it;  second,  because  at  the  time  of  his 
tender  G.  L.  Dennls<m  was  unable  to  per- 
form, and  therefore  a  tender  was  unneces- 
sary. As  to  the  first  pr<^^tlon.  It  is  opposetl 
to  the  decision  of  this  court  In  Joyce  v. 
Shafer,  97  Gal.  335,  32  Pac.  320.  which  was 
approved  In  Shlvely  v.  Water  Co.,  99  Cal. 
859,  33  Pac.  848,  and  In  the  case  of  Garberino 
T.  Roberts  (Oal.)  41  Pac  857.  This  is  really 
a  stronger  case  against  the  pn^nisitlon  that 
the  conveyance  by  the  vendor  to  a  third  party 
of  land  contracted  to  be  sold  Is  necessarily  »n 
abandonment  and  repudiation  of  his  contj  aot 
than  either  of  those  cited,  for  It  appears  tlint 
the  very  object  of  the  transfer  by  G.  L.  Den- 
nlson to  his  father  of  his  right  to  the  Pasa- 
dena tract  was  to  get  the  title  under  bis  con- 
trol, and  tbat  his  fatber  was  ready  and  witl- 
ing to  convey  the  lots  according  to  the  terms 
of  his  contract  with  Royal.  It  follows  that 
Royal  was  not  excused  fn»n  making  a  proper 
tender,  unless  It  clearly  appears  that  Denni- 
son would  have  been  unable  to  perform  upon 
his  part  It  does  appear  that  G.  L.  Dennison, 
at  the  momrat  Royal's  demand  was  made, 
did  not  have  the  title  to  the  lots;  but  it  alsk) 
appears  that  his  father  did  have  the  title, 
clear  and  unincumbered,  and  that  he  was 
ready  and  willing  to  make,  and  that  he  did 
tender,  to  Royal  a  deed  which  would  have 
transferred  the  title  to  him.  This,  however. 
Royal  contends  be  was  not  bound  to  accept, 
because  Lucius  Dennison  was  a  stranger  to 
the  contract,  and  because  he  was  entitled,  un- 
der the  contract,  to  a  deed  from  Q.  Jj.  Denni- 
son direct.  As  against  this  prc^msltlon  ap- 
pellant cites  tbe  case  of  Oavni  v.  Hagen.  15 
CaL  208,  tn  which,  he  contends,  this  court 
made  a  decision  to  the  coatrary  ^ect  Tbat 
case,  however,  does  not;  In  our  opinion,  dear- 
ly decide  the  prc^>0HitI<m  tta  which  the  appel- 
lant Is  ctmtendtng.  It  is  said  In  the  oi^ion, 
and  Is  undoubtedly  true,  that  a  conveyance 
by  the  grantee  of  a  vendor  of  real  pn^terty, 
together  with  an  assignment  of  the  vendor's 
covenants,  gives  to  tbe  vendee  aU  tbat  be 
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would  obtain  by  a  lltenl  performance  of  tbe 
T^dor's  contract;  bat  It  was  not  decided, 
and  the  case  did  not  reqolre  a  declslmi.  that 
tbe  vendee  Is  obliged  to  accept  sucb  substan- 
tial performance  In  place  of  strict  and  literal 
poformance.  And,  even  If  It  bad  beeu  ao  de- 
cided, section  1731  of  the  Civil  Code,  since 
aacted,  prescribes  the  rule  tliat  "an  agree- 
ment to  Bell  real  property  binds  tbe  seller  to 
execute  a  conveyance  In  form  sufficient  to 
pass  the  title  to  the  property."  Under  this 
provision  of  the  Code  It  may  be  that  the  ven- 
dee of  real  property  is  entitled.  If  he  chooses 
to  stand  upon  his  strict  legal  right,  to  demand 
the  literal  performance  of  the  rmAor'a  con- 
tract to  convey,  and  that  he  cannot  be  com- 
p^ed  to  accept  a  nibfitantlal  c(»npllance  by 
a  conveyance  from  a  third  party.  But,  If  tlii8 
be  conceded,  we  are  also  of  the  opinion  that 
when  in  a  case  of  this  kind,  where  perform- 
ance only  becomes  due  iq>on  demand  and 
offer  to  perform  coDCUrrent  oonditloDS,  and  at 
the  time  the  demand  and  offer  are  made  by 
the  vendee  the  vendor  tenders  the  deed  of 
a  third  party  which  will  convey  a  perfect 
title,  tbe  obJectt(Hi  to  sndi  deed  should  be 
specified  by  the  vendee,  in  order  that  the 
vendor  may  have  a  reastmable  (q;>portunlty 
of  obviating  It.  Glv.  Code,  |  ISOl.  For  In 
ancb  a  case,  where  the  htrider  of  M»  titla  la 
willing  and  ready  to  convey  to  the  vendee  at 
tbe  request  ct  tbe  vendor,  It  Is  to  be  pre- 
somed  he  would  l>e  eqnaliy  ready  and  willing 
to  convey  to  the  vendor  In  order  that  he 
might  literally  comply  wlt^  his  contract  In 
this  case  it  does  not  appear  that  Royal  ob- 
jected to  the  deed  tendered  because  It  was 
the  deed  of  Lucius  Dennlson,  and  not  the 
deed  of  6.  li.  Deonlson.  hla  vendor.  On  the 
contrary.  It  appears  that  he  refused  the  deed 
because  he  was  claiming  payment  In  cash; 
and,  having  failed  at  tbat  time  to  make  bis 
objection  to  tbe  sufficiency  of  the  t^der,  he 
ooght  not  to  be  allowed  to  make  it  now,  on- 
less  the  circumstances  have  bo  changed  as  to 
give  bim  an  additional  right.  Id  other  word», 
we  boid  that  what  occurred  on  July  8,  1800, 
did  not  entitle  Royal  to  maintain  this  action, 
not  only  because  bis  own  offer  to  perfoiin 
was  coupled  with  a  condition  which  he  had 
DO  right  to  impose,  but  because  be  failed  to 
q>ectfy  the  objection  he  now  makes  to  Den- 
olson's  tender,— «n  objection  which  be  could 
proljably  have  obviated  if  made  It  is  con- 
tended, however,  that  since  he  could  not  have 
obviated  this  objection  without  taking  a  con- 
veyance of  the  four  lots  from  his  fatber,  they 
would  bave  immediately  become  subject  to 
the  liens  of  the  several  Judgments  above  enu- 
merated, and  that  be  would  not  have  been 
able,  therefore,  to  convey  a  clear  title.  But 
what  we  have  said  wltb  respect  to  the  other 
objection  applies  equally  to  this.  It  required 
to  be  qiedfled  In  order  that  Dennlaon  might 


have  a  reasonable  opportnnlty  to  obviate  It, 

for  there  Is  no  conclusive  presumption  that 
he  could  not  have  paid  and  satisfied  the  Judg- 
ments agaln.st  him,  and  thereby  cleared  off 
the  liens  of  his  credltora  If  we  are  correct 
In  this  view.  It  dl-sposes  of  the  further  conten- 
tion of  respondent  that  tbe  de  ree  of  Septem- 
ber, 1800,  annulling  the  deed  of  October,  1S8S, 
from  Q,  L.  DennlBtm  to  his  father,  on  the 
ground  that  It  was  fraudulent  as  to  creditors, 
put  it  out  of  the  power  of  either  of  them  to 
convey  a  clear  title  to  the  lots.  Ui>on  a 
proper  demand  and  offer  of  performance  by 
Royal,  the  Dennlsons  might  have  procured  a 
satlsfnctioii  or  release  of  tbe  Judgment  liens, 
and  they  were  entitled  to  an  opportunity  to 
do  so.  The  only  answer  to  this  proposition 
that  suggests  itself  Is  that  the  failure  of  de- 
fendants to  satisfy  these  Judgments  before 
the  concluslou  of  the  trial  of  this  action,  so 
as  to  make  their  renewed  and  continuing 
tender  of  their  deed  good,  is  proof  that  they 
could  not  or  would  not  clear  the  title.  It  may 
be  that  the  circumstances  are  suQIcient  to 
prove  the  fact,  but  It  Is  not  found  by  the 
superior  coiu-t,  and  ought  not  to  be  assumed 
In  order  to  aid  a  recovery  by  a  plaintiff,  who 
has  never  offered  to  do  what  h^  was  in  eqnSty 
bound  to  do.  He,  as  appears  by  the  findings, 
borrowed  from  DenntscHi  $750,  which  he 
affi-eed  should  be  secui-ed  on  these  four  lots. 
The  only  construction  to  be  placed  upon  this 
finding  is  that  the  parties  to  the  original 
Terbal  contract  for  an  ezdianf^e  of  lands, 
upon  a  new  consideration,  added  anothei- 
teiTO  to  the  contiact,  to  the  effect  that  Royal 
would  not  only  c  nvey  his  house  and  lot,  but 
would  repay  the  $750  before  demanding  a 
conveyance  of  the  four  lots.  This  he  has 
never  at  any  time  offei  ed  to  do,  and  the  effect 
of  the  present  Judgment,  If  sustained,  would 
be  to  restore  to  him  his  house  and  lot,  and  to 
leave  Dennlson  without  any  security  for  lii^t 
money.  We  think  he  should  pay  or  tender 
this  money,  as  well  as  a  conveyance  of  th'i 
house  and  lot.  In  order  to  put  Denolsou  In 
default.  The  Judgment  and  wder  axe  re- 
versed, and  cause  remandeJ. 

We  concur:  McFARLAND,  J.;  VAN 
FLEET,  J. 

TEMPLE,  J.  (concurring).  I  concur  In  the 
Judgment  and  In  the  opinion  except  In  what 
is  said  in  regard  to  the  loan  of  |7i30.  I  think 
this  was  a  distinct  contract,. and  In  no  senfse 
a  modification  of  the  contract  for  the  ex- 
cbang '  of  land.  It  was  an  attempt  to  crente 
a  mortgage  by  parol  upon  the  equ  table  title 
of  Royal  to  the  land  which  Donnl:wu  had 
agreed  to  conv^.  Not  bdng  In  writing,  it 
was  void. 

HARRISON.  J.  I  cimcnr  in  the  above. 
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ABBOTT  T.  SOUTHERN  FAa  B.  00.  (No. 
19,481.)  . 

(SiQireDie  Coart  of  Galifomla.  Nor.  1,  JSQS.) 
In  bank. 

ActloD  by  Loaim  Abtwtt  asaiutt  the  SooUi- 
em  Pacific  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Modi- 
fied. 

PER  OUBZAM.  ^nie  oplnl<«  heretofore 
i-endered  In  this  canse  1^  department  2  (filed 
October  1,  iSB6;  41  Pae  1008)  Is  hereby 
amended  by  strlUns  and  ^mlnatlng  there- 
from that  portion  of  the  opinion  commencing 
with  the  words,  "The  objectionable  evidence 
was  called  out  by  the  defendant,"  etc,  and 
contlnnlng  on  and  Indndlng  the  Mitence 
commencing,  "The  latter,— that  Is  to  say,  the 
value  of  the  iffoper^,"  etc.  And,  as  so 
amended,  the  petltloi  for  the  idieartng  of 
the  canse  is  bank  is  dwled. 


COLORADO  MORTG.  &  INT.  CO.  t.  RIDES.1 
(Supreme  Oonrt  of  Colorado.    8^  80,  1805.) 

IlMURIXS  BT  PaSSKITOBB  ElBTATOU  —  NBOUeKNOV 
AND  COMTBIBUTDBT  NbGLIOBKOB  —  QdBSTIONS 
rOR  JORT— ETIDINUB— APFBAL  — HABHLB88  Eb- 
aOR— OBJBOTIONfl  "WaIVBD. 

1.  In  an  action  for  Injnriei  rec^ved  by 
walkinff  into  a  passenger  eleTator  shaft,  there 
was  erldesce  that;  because  of  a  broken  lock 
on  the  etevator  door,  it  was  standing  open,  and 
that,  owing  to  the  Inadequate  light  in  the  hall 
way,  plaintiff  failed  to  discover  the  absence  of 
the  devator.  stepped  into  the  shaft,  and  fell 
to  the  bottom.  SjM,  that  whether  plaintiff  ez- 
erdsed  dne  care  wu  a  Question  of  fact  for  the 
jnry. 

2.  Where  plaintiff  claimed  that  the  elevator 
door  was  open  at  the  time  of  the  accident,  be- 
cause of  the  defective  condition  of  the  lock,  he 
could  show  that  the  door  in  question  was  open 
at  times  antecedent  to  the  accident;  and  that 
other  neiBons  came  near  falling  Into  the  shaft. 

S.  In  an  action  for  injuries  received  by 
Dlalntiff  by  walking  Into  a  passenger  elevator 
shaft  when  the  door  was  <^n,  in  the  absence  of 
the  elevator.  It  Is  competent  for  a  witness  who 
is  famlUar  with  the  premises  to  state  whether 
there  was  sufficient  light  In  the  ball  way,  at 
the  time  of  day  the  accident  occurred,  to  enable 
a  person  coming  in  from  the  street  to  distin- 
guish whether  the  elevator  was  standing  in  the 
ehaf^  without  a  spedal  examination. 

4.  It  waB  not  error  to  permit  a  locksmith 
who  went  to  the  elevator,  to  repair  the  lock  on 
the  door,  after  the  accident  occurred,  to  testify 
as  to  the  condition  In  which  he  found  the  lock. 

5.  A  motion  to  strike  out  all  the  evidence  of 
a  witness  is  properly  denied  where  some  of  It 
Is  proper. 

6.  Where  the  door  to  a  passenger  elevator  tn 
a  building  is  open  in  the  absence  of  the  elevator, 
and  a  peraon  walks  into  the  shaft,  and  is  in- 
jured. It  Is  no  defense  that  a  trespasser  opened 
and  left  open  the  door,  If  the  lock  on  the  door 
was  defective. 

7.  Where  the  owner  of  a  passenger  elevator 
fails  to  maintain  a  sufficient  lock  on  the  door, 
BO  that  it  is  open  in  the  absence  of  the  elevator, 
and  a  perpon  walks  into  the  shaft,  and  Is  in- 
Jored,  whether  or  not  the  injurious  consequeu- 


1  Rehearing  denied  October  21.  188S. 


ces  that  resulted  from  such  owner's  negligence 
are  such  as  ought  reasonably  to  have  been  fore- 
seen is  for  the  jury. 

8.  The  question  of  variance  between  the 
pleading  and  proof  cannot  be  latoed  for  tbe  fint 
tUne  on  appesl. 

Appeal  from  district  oonrt,  Arapahoe  coun- 
ty. 

Action  by  Joseph  R.  Rees  against  the  C61- 
orado  Mortgage  &  Investmoit  Company  for 
irersonal  injuries  cansed  by  defendant'*  negU- 
geuce.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  ts  an  action  brought  by  Joseph  R. 
Rees  against  the  Colorado  Mortgage  &  In- 
vestment Company  to  recover  for  injuries  al- 
leged to  have  been  suffered  through  Its  n^- 
llgence.  The  company  Is,  and  was  at  the 
time  of  the  Injuries,  the  owner  ot,  and  In  full 
control  of,  the  Barclay  Block,  an  office  build- 
ing, situate  on  the  comer  of  Larimer  and 
Eighteenth  streets,  In  the  cU7  of  Denver,  and 
an  elevator  operated  tb»eln  for  the  ose  of  Its 
tenants  and  their  patrons.  After  describing 
In  detail  the  character  of  the  building  and 
the  elevator  way,  and  the  mode  of  (grating 
tiie  elevator,  and  alleging  that  the  same  was 
accessible  only  through  a  sliding  door  on  each 
floor,  which  could  not  be  opened  from  the 
ball  way  leading  thereto,  but  only  by  the  de- 
fendant and  Its  employ^  from  within  the 
elevator,  the  complaint  alleges:  "Foortb. 
That  the  said  door  opening  Into  the  said  le- 
vator way,  shaft,  or  opening  on  the  said 
ground  floor  or  main  floor  of  said  building, 
and  the  fastenings,  flxtures,  and  ac^llanccs 
thereof,  at  and  during  the  time  hereinafter 
mentioned,  were  so  n^llgently  and  carelessly 
built  and  ccmstmcted,  snd  were  so  carelessly 
and  negligently  managed  and  controlled,  and 
had  BO  become  out  of  repair,  and  the  said 
hall  ways  and  entrances  leading  up  to  and 
adjoining  the  aforesaid  door  and  entrance  on 
the  floor  last  aforesaid  were  so  dark  and  void 
of  light,  as  to  render  the  said  shaft  or  le- 
vator way  exceedingly  dangerous:  Fifth. 
That  on  the  28th  day  of  May,  A.  D.  1891,  and 
between  the  hours  of  5  and  6  on  the  after- 
noon of  said  day.  the  said  defendant,  well 
knowhig  the  premises,  negligently  and 
wrongfully  left  the  said  door  on  the  said 
ground  floor  open,  and  the  said  elevator  way 
or  shaft  unguarded,  and  without  any  signal 
or  warning.  In  conseQuence  whereof  the 
plaintiff  aforesaid,  while  lawfully  and  jfrop- 
erly  on  the  said  ground  floor  In  the  building 
aforesaid,  believing  that  the  elevator  car  was 
there  in  the  said  shaft  on  the  said  ground 
floor,  In  waiting  and  readiness  to  receive  pass- 
engers for  carriage,  and  Indnced  to  so  be- 
lieve by  the  fact  that  the  said  door  was 
standing  open  as  aforesaid,  and  believing  that 
by  entering  said  door  he  would  be  stepping 
into  the  aforesaid  elevator  car,  entered  and 
passed  through  said  door  or  doorway;  and 
the  said  elevator  car  not  being  in  that  portion 
of  the  shaft,  but  at  the  top  thereof  at  that 
time,  without  any  fault  on  his  part,  the  said 
plaintiff  fell  into,  down,  and  throngh  the  aaM 
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dentor  way  or  shaft,  from  the  ground  floor 
of  Bald  boildlns  to  the  lower  floor  or  basement 
thereof."  The  answer  of  the  defendant  spe- 
dficaUy  denies  these  allegatloiis,  and,  as  a 
further  defense,  In  substance  arers:  That 
the  elevator  and  all  approaches  thereto  were 
carefully  and  safely  built,  and  were,  at  the 
ttme  plaintiff  recelred  the  Injuries  complain- 
ed oi,  being  operated  In  a  careful  manner  by 
a  competent  person;  that  In  leaTlng  the  lower 
floor,  at  the  time  mentioned,  with  the  de- 
rator,  the  operator  clwed  the  door,  and  left 
the  same  In  a  safe  and  secure  condition;  and 
that  a  trespasser  upon  the  premises,  without 
the  knowledge  of  defendant,  opened  the  door, 
and  left  the  same  standing  open;  and  that 
plaintiff,  without  due  or  proper  care  on  Us 
part  in  obeerring  the  condition  of  the  door 
and  shaft,  negligently  and  carelessly  walked 
into  the  shaft  Upon  the  conclosfon  of  plaln- 
tifTs  testimony,  defendant  Interposed  the  fol- 
lowing moti<m  for  a  nonsuit:  "Because  the 
testimony  on  the  part  of  the  plaintiff  does  not 
9how  any  liability  on  the  part  of  the  defend- 
ant, and  because  the  testimony  on  the  part 
of  the  plaintiff  shows  that  the  accident  re- 
sulted from  the  contributory  negligence  of  the 
plaintiff,  rather  than  from  the  negligence  of 
the  defendant"  This  motion  was  denied. 
Trial  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  for  $6,885  and  coata.  To  re- 
rerse  this  Judgment,  defteidant  company 
prosecatea  tbls  appeal 

Tbomaa,  Bryant  &  Lee  and  Hugh  Butler, 
for  appelant  B.  D.  Bees,  E.  A.  Ballard,  and 
Charles  J.  Hughes,  Jr.,  for  api>ellee. 

GODDABD,  J.  (after  stating  the  fads). 
The  testimony  introduced  on  the  part  of  the 
plaintiff  was  to  the  effect  that  the  lock  on 
the  elerator  door  fastened  with  a  spring 
catch,  and  when  locked,  If  the  spring  was  not 
broken,  no  one  could  open  the  door  from  the 
outside;  that  at  the  time  of  the  injuries  com- 
plained of,  and  for  a  long  Ume  anterior  there- 
to, this  spring  was  broken,  and  by  reason  of 
mch  defect  the  catch  would  unlatch  by  the 
rebound  of  the  door  when  shut  with  any 
force,  and,  when  closed,  a  push  from  the  out- 
ride, and  even  the  weight  of  the  door  Itself, 
would  raise  the  latch;  that  at  the  time  men- 
tioned, the  elevator  was  In  the  upper  part  of 
the  abaft  and  the  door  wide  open;  and  that, 
by  reascm  of  the  insufflclent  light,  plaintiff 
did  not  discover  the  absence  of  the  elevator, 
stepped  into  the  shaft,  and  was  Injured. 

Counsel  for  appellant  In  their  original  brief 
and  argument  group  and  discuss  the  numer- 
ous errors  assdgned  under  three  beads:  First, 
the  refusal  of  Hie  court  to  grant  defendant's 
motion  for  a  nonsuit;  second,  error  in  regard 
to  the  admission  of,  or  refasal  to  admit,  testi- 
mony; third,  enor  In  the  i^rlnff  of  rinsing 
of  instractions. 

Up(m  oral  argument  they  advanced  the  fnr- 
ttier  objection  that  there  Is  a  fatal  rarlance 
betwea  tbt  trrtOanea  intEodncefl  on  tbe  part 


of  the  plaintiff  and  tbe  act  of  negUgwce 
spedflcally  averred  as  the  cause  of  the  In- 
Jury.  There  was  evidence  Introduced,  with- 
out objectlcm,  tending  to  support  the  general 
allegations  negligence  set  forth  In  the  com- 
plaint Whether,  th»ef(»«,  the  negligence 
proved  differs  from  that  alleged  In  tbe  com- 
plaint Is  a  question  of  fact  that  Is  not  befcHv 
us  for  consldei-atlon,  since  no  objection  to  tbe 
Introduction  of  the  evidence  upon  this  ground 
was  made  In  apt  time,  or  the  question  of  va- 
riance between  the  proofs  and  allegations 
raised  by  motion  to  strike  out  or  in  any  man- 
ner brought  to  the  attenOon  of  the  trial  court. 
Questions  of  this  nature  should  be  made  at 
the  trial,  when  the  objection.  If  well  taken, 
may  be  cured  by  amendment  The  rule  upon 
this  subject  Is  well  stated  in  tbe  case  of  Llbby 
V.  Scherman,  146  111.  &40,  34  N.  E.  801,  as  fol- 
lows: "To  present  the  question  of  variance 
aa  one  of  law,  the  evidence  should  have  been 
objected  to  at  the  time  it  was  offered  on  that 
ground,  or,  when  the  variance  became  appar- 
ent counsel  should  have  moved  to  exclude  the 
evidence,  or  in  some  other  appropriate  way 
the  ljuestlon  should  have  been  so  raised  that 
the  trial  Judge  could  have  passed  upon  It; 
and,  to  pn^rly  raise  the  question  In  any  of 
these  modes,  the  variance  should  have  been 
distinctly  pointed  out  so  as  to  enable  the  trial 
Judge  to  pass  upon  It  nnderstandingly,  and 
to  oiable  the  plaintiff,  if  each  course  should 
bec<Hne  necessary,  to  obviate  the  objection  by 
an  amendment  to  the  dedaratlon."  Togninl 
T.  Kyle  (Nev.)  30  Pac.  829;  Dlkeman  v.  Nor- 
rie,  86  Cal.  94;  Ballway  Go.  v.  Velle,  140  111. 
69,  29  N.  B.  706:  Ames  &  Frost  Go.  v.  Strach- 
nrski,  145  IlL  19%  84  N.  B.  48. 

In  support  of  tbe  error  assigned  upon  the  re- 
fasal of  the  court  to  grant  a  motion  for  non- 
suit It  is  ui^ed  that  the  failure  of  the  plain- 
tiff to  ascertain  that  the  elevate  was  absent 
was  In  Itself  sufficient  to  show  such  careless- 
ness on  his  part  aa  would  defeat  a  recovery. 
In  this,  counsel  assume  that  an  elevator  is  a 
place  of  danger;  that  it  should  be  approached 
with  great  caution.  On  the  contrary,  a  p»- 
mm  has  the  right  to  assume  that  the  owner 
and  operator  of  an  elevator  wUl  exercise  that 
high  d^ree  of  care  that  the  nature  of  the  busi- 
ness demands,  and  will  see  to  It  that  the  ap- 
proaches thereto  are  reasonably  safe,  and  that 
the  dotws  to  the  shaft  can  be  safely  and  se- 
curely lo<fted,  and  are  not  negligently  left 
open;  and  that  be  may  safely  enter  when  he 
finds  the  door  open,  without  stopping  to  make 
a  special  examination.  Tousey  v.  Roberts, 
114  N.  Y.  312,  21  N.  B.  390.  When  the  mo- 
tion was  Interposed,  the  evidence  before  the 
Jury  tended  to  show  that,  because  of  the 
broken  lock  on  the  elevator  door,  the  door  was 
standing  open;  and  that  owing  to  tbe  inade- 
quate light  In  the  hall  way,  plaintiff  failed  to 
discover  the  absence  of  the  elevator.  Wheth- 
er, under  the  circumstances  thus  shown,  be 
exercised  that  d^ree  of  care  which  persons 
of  wdlnary  prudence  would  exercise  on  ap- 
proacUnff  and  entering  tbe  levator,  was  a 

Digitized  by  Google 


41 


PAOIFIO  BBPORTBa,  VoL  42. 


(Colo. 


qneetlon  <tf  fact  for  the  Jury,  and  the  motion 
was  ^ropeelj  refused. 

We  cannot  notice  In  detail  the  particular 
Bpetdflcatlons  of  error  predicated  upon  the  ad- 
mission and  rejection  of  testimony.  The 
main  contention  under  this  head  1b  that  the  : 
court  erred  In  permitting  plaintiff  to  show 
that  the  door  in  question  was  open  at  times 
antecedent  to  the  accldeut,  and  that  other  per- 
sona came  near  falling  Into  the  shaft;  for  the 
reason  that  this  testimony  tended  to  show 
other  and  Independsit  careless  acts  of  the  pot- 
sod  In  charge  of  the  elevator  at  such  times. 
It  is  clear  that,  if  anch  was  the  purpose  and 
effect  of  this  testimony,  It  would  be  inadmis- 
sible; but  that  such  was  not  the  purpose  and 
object  for  which  It  was  Introduced  is  evident 
when  the  theory  upon  which  the  case  was 
tried  la  kept  In  view.  The  whole  scope  and 
tendency  of  the  evldoioe  Introduced  on  tbee 
part  of  plaintiff  was  to  show  that  the  ele- 
vator door  was  open  at  the  time  of  the  acci- 
dent because  of  tlie  defcK^tlve  condition  of  the 
lock;  and.  In  corroboration  of  that  claim,  the 
evidence  complained  of  was  offered  as  tend- 
ing to  show  a  iwevioos  and  continuous  de- 
fective OHiditi(m.  The  evidence  was  relevant 
for  thla  purpose  and  also  competeut  to  show 
notice  and  knowledge  on  the  part  of  the  com- 
pany of  the  defective  condition  of  the  lock. 
Wharton,  In  bis  work  on  Evidence,  after  stat- 
ing the  ordinary  rule  contended  for  by  coun- 
sd  for  appellant,— that,  when  a  party  is  sued 
for  damages  following  firom  a  particular  act 
of  negligence,  disconnected,  though  similar, 
negligent  acts  are  Inadmissible,— «tates  the 
rule  appllcaUe  to  this  charactOT  of  cases  as  { 
follows:  "But  when  a  par^  is  charged  with 
the  negligent  use  of  a  specific  agency,  and 
when  the  case  against  him  is  that  he  did  not 
use  care  proportionate  to  the  danger,  then 
the  question  becomes  material  whether  he 
knew,  or  ought  to  have  known,  the  extent  of 
the  danger.  On  such  an  issue  as  this  it  Is 
relevant  for  the  party  aggrieved  to  put  In 
evidence  of  disconnected  acts,  of  which  it  was 
the  duty  of  the  defendant  to  have  been  cog- 
nizant, and  which,  If  he  were  cognizant  of 
tlicm,  would  have  advised  him  of  the  extent 
of  the  danger,  and  would  have  made  It  his 
duty  to  take  precauttona  which  would.  If  faith- 
fully applied,  have  prevented  the  Injury  sued 
for."  Whort  Br.  f  41.  This  doctrine  la  sap- 
ported  by  many  adjudged  cases,  among  whldi 
are  the  following:  City  of  Delphi  v.  Lowety, 
74  Ind.  B20;  City  fflt  Ft  Wayne  v.  Coombs, 
107  Ind.  75,  7  N.  B.  743;  Wooley  v.  Railroad 
Co.,  83  N.  T.  121;  Hlgley  v.  Gilmer,  3  Mont. 
00;  Phelps  T.  Bollroad  Co.,  37  Minn.  4S5,  35 
N.  W.  273;  City  ot  Augusta  t.  Hafers,  61  Ga. 
4S;  Kent  r.  Town  of  Lincoln.  32  Yt  591; 
Crocker  t.  McGregor,  76  Me.  282;  Darling  v. 
Westmoreland,  B2X.H.  401;  Chicago  v.  Pow- 
ers, 42  IlL  169;  Railroad  Go.  v.  Richardson, 
01  U.  8.  454;  Morse  v.  Railway  Co.,  30  Minn. 
4&'>,  16  N.  W.  358.  In  the  latter  case,  Mr. 
Justice  Mitchell,  speaking  for  the  court,  said:  i 
''for  the  purpose  of  showing  the  defective  1 


charocttf  of  die  switch  referred  to.  plaintiff 
was  pmnitted  to  show  that  other  engines  and 
cars  missed  the  track  at  the  same  point,  both 
before  and  after  the  accident  complained  of. 
The  competency  of  such  evidence  under  any 
circumstances  is  by  many  courts  denied.  This 
cotirt  has  held  it  to  be  competent  It  Is,  of 
course,  not  competent  for  the  purpose  of  show* 
Ing  independent  acts  of  negligence;  but  we 
think,  <«i  principle,  it  Is  clearly  admissible 
when  it  tenda  to  show  that  the  common  cause 
of  these  accidents  is  a  dangerous  or  unsafe 
thing;  It  would  be  certainty  competent  to 
prove  by  an  expert  that  at  a  time  either  be- 
fore or  after  the  accident  when  the  Instru- 
ment claimed  to  have  caused  it  was  In  the 
same  condition  as  when  the  accident  com- 
plained of  occurred,  he  examined  and  experi- 
mented with  It,  and  found  it  capable  of  pro- 
ducing like  results.  Ilence  there  seems  no 
reason  fbr  excluding  ordinary  experieu^-e, 
when  confined  within  the  same  limits  and  for 
the  same  purpose.  These  facts  are  In  the 
nature  of  experiments  to  show  the  actual  con- 
dltttm  of  the  Instrument.  Upon  any  issue  as 
to  the  condition  or  safety  of  any  work  of  hu- 
man constructlcm  designed  for  practical  use, 
evidence  showing  how  it  has  served  when  put 
to  the  use  for  which  It  was  designed  would 
seem  to  bear  directly  upon  the  issue."  Coun- 
sel tor  appellant  concede  that  the  rule  thus 
stated  Is  correct  when  the  accident  complained 
of  was  occasioned  by  the  defective  condition 
ot  an  inanimate  thing,  but  hot  applicable  to 
the  case  nndor  consideration,  because  the  ac- 
cident complained  of  is  alleged  to  have  been 
caused  r  carelessly  leaving  the  door  open, 
and  not  from  the  defective  condition  of  the 
lock.  But,  as  we  have  before  shown,  the 
question  of  variance  between  the  proof  and 
the  allegations  of  the  complaint  If  there  was 
any,  was  waived,  and  the  case  tried  upon  the 
theory  that  the  accident  was  caused  by  the 
unsafe  condition  of  the  lock. 

A  further  objection  urged  against  the  ad- 
mission of  the  testlnuwy  of  certain  witnesses 
as  to  whether  there  was  sofflclmt  light  la 
the  hall  way,  at  the  time  of  day  the  acci- 
dent occurred,  to  enable  a  person  coming  in 
from  the  street  to  distinguish  whether  thL> 
elevator  was  standing  In  the  shaft,  without  a 
special  examination,  npon  the  ground  that 
such  answers  were  an  expression  of  opinion, 
is  not  well  taken.  The  witnesses  thus  inter- 
rogated were  familiar  with  the  premises,  and 
th^  statements  were  the  result  ot  their  ob- 
servation of  an  existing  condltlw,  and  not 
the  e^ressloa  of  an  <^lidon. 

Mr.  Brumbaugh,  a  locksmith,  waa  c^ed 
by  plaintiff  to  prove  the  condition  of  the  lock 
atter  the  accident  He  waa  a^ed  to  state 
the  c<mdltIon  of  the  hxik  when  he  examined 
it  In  his  answer  to  this  quesU<m,  he  tnci- 
dentally  remarked  that  he  went  thwe  to 
repair  the  lock.  He  also  testified  fully  as  to 
the  lAaracter  of  the  lock  and  the  condition 
in  which  he  found  it  Counsel  for  defend- 
ant moved  the  court  to  strike  oat  aU  hla  te»> 
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timony,  becatue,  among  other  thln^,  It  re- 
lated to  the  making  of  repairs  after  the  ac- 
cident Tbe  denial  of  the  motiou  Is  assigned 
as  error.  Wbiie  the  statemoit  of  the  wit- 
ness that  be  w^t  to  repair  the  lo<^  was  ob- 
jectionable, and  ahould  hare  been  stricken 
out  apm  a  proper  motion,  yet  the  balance  of 
his  testimony,  being  competent  and  mate- 
rial, the  motion  was  too  broad,  in  that  it 
challenged  the  entire  testimony  of  the  wit- 
ness, and  In  falling  to  specify  the  objection* 
able  portion.  For  this  reason  It  was  prop- 
erly denied.  Davis  t.  Hopkins,  18  Colo.  153, 
32  Pac.  70. 

The  errors  assigned  upon  the  rejection  of 
evidence  offered  by  defendant  are  based  up- 
on the  refusal  of  the  court  to  i»ermlt  the 
defendant  to  show  a  conTersatlon  alleged  to 
have  taken  place  between  the  plaintiff  and  a 
boy  by  the  name  of  Thome,  Immediately 
after  the  accident,  for  the  purpose  of  show- 
ing admissions  on  the  part  of  Thorne  that 
he  opened  the  elevator  door.  This  evidence 
was  properly  excluded,  upon  the  ground 
alone  that  It  was  mere  hearsay;  but,  aside 
from  this  reason,  It  Is  urged  that  the  evi- 
dence would  have  been  wholly  Irrelevant  and 
Immaterial  bad  Thorne  himself  been  present 
to  testify  to  the  fact  of  his  having  opened 
the  devator  door;  that  such  an  act  on  his 
part  would  not  constitute  an  efficient  inte^ 
venlng'  cause,  that  would  relieve  defendant 
from  liability;  but  that  his  act,  coupled  with 
defendant's  negligence,  constituted  together 
combined  and  concurrent  causes  of  tbe  in- 
jury complained  of.  The  court  below  adopt- 
ed this  the(HT,  and  Instructed  the  jury  as 
follows:  "The  jury  are  Instructed  that  If 
they  find  from  the  evidence  that  the  defend- 
ant n^llgently  failed  to  provide  and  main- 
tain proper  and  secure  fastenings  to  Its  ele- 
vator door,  and  by  reason  thereof  the  door 
was  open  at  tbe  time  of  the  alleged  accident, 
and  that  while  so  open,  and  while  the  ele- 
vator was  In  tbe  upper  part  of  the  building, 
the  plaintiff,  while  in  Qie  exerdse  of  ordi- 
nary care,  fell  Into  the  elevator  shaft,  and 
was  injured,  and  if  such  accident  was  rea- 
scmably  to  have  been  apprebended  from  the 
condition  of  the  levator  door  and  Its  fasten- 
ings, and  of  Insufflcient  and  inadequate  light, 
then  the  plaintiff  will  be  entitled  to  recover 
a  verdict  at  your  hands  for  such  damages 
as  he  may  have  sustained.  And,  under  such 
circumstances,  it  is  wholly  Immaterial  wheth- 
cr  such  door  was  opened  by  some  third  per- 
son or  not,  provided  that  sach  accident  could 
not  have  happened  but  for  the  negligence  of 
tbe  defendant  in  keeping  and  maintaining 
the  fastening  to  Its  elevator  door."  Counsel 
for  appellant  contend  that,  notwithstanding 
tbe  exclusion  of  this  conversation,  they  had 
tbe  right,  tmder  tbe  evidence  Introduced,  to 
have  the  question  of  tbe  int^ference  of  a 
third  party  submitted  to  the  Jury;  and  that, 
if  the  Jury  should  have  found  that  the  door 
was  opened  by  Thome,  such  act  would  con- 
■tltate  an  cffldeat  Interrenlng  cftuse,  ttaat 


would  relieve  defendant  from  liability,  al- 
though it  had  been  negligent  In  maintaining 
suitable  fastenings  as  alleged.  We  think 
the  court  below,  in  the  Instmctlon  above 
quoted,  correctly  stated  the  law  applicable  to 
this  case.  It  was  the  duty  of  defendant.  In 
operating  the  elevator  in  question,  to  exer- 
cise the  utmost  care  and  diligence,  and  to 
provide  and  maintain  prop^  and  secure 
fastenings  to  the  doors  opening  Into  the  ele- 
vator way  that  could  not  be  opened  or  con- 
trolled from  tbe  outside.  Therefore,  the 
court  was  correct  in  saying  that  it  was 
"wholly  Immaterial  wfaetha*  such  doOT  was 
opened  by  some  third  person  or  not,  provided 
that  such  accident  could  not  have  happened 
but  for  tbe  negligence  of  the  defendant  In 
keeping  and  maintaining  the  fastenings  to 
Its  elevator  dow,"  for,  had  It  performed  its 
duty  in  the  premises,  such  luterference  by  a 
third  party  would  have  been  Impossible; 
hence  Its  negligence  necessarily  concurred  In, 
and  constituted  an  essential  ^ctor  in,  caus- 
ing the  Injury, 

It  is  well  settled  by  the  adjudged  cases 
that  where  an  injury  Is  the  result  of  the 
combined  negligence  of  the  defendant  and 
the  negligent  or  wrongful  act  of  a  third  per- 
son, for  whose  act  Deltha*  the  plaintiff  dot 
the  defendant  Is  respon^ble,  tbe  defendant 
Is  liable,  when  the  Injury  would  not  have 
happened  except  for  his  negligence.  The 
law  applicable  to  sudb  a  state  of  facts  is  thus 
stated  in  Shearman  &  Redfleld  on  Negli- 
gence (section  10):  "Negligence  may,  how- 
ever, be  the  proximate  cause  of  an  Injury  of 
which  It  is  not  tbe  sole  or  immediate  cause. 
If  the  defendant's  negligence  concurred  with 
some  other  event  (other  than  the  plaintiff's 
fault)  to  produce  the  plaintiff's  Injury,  so 
that  it  clearly  appears  that  but  for  such 
negligence  the  injury  would  not  have  hap- 
pened, and  both  drcumstancea  are  clos^ 
connected  with  tbe  injury  In  the  order  of 
events,  the  defendant  Is  responsible,  even 
though  his  negligent  act  was  not  the  nearest 
cause  In  tbe  order  of  time."  In  tbe  case  of 
Lane  r.  Atlantic  Works,  111  Mass.  136,  an 
action  to  recover  for  personal  injuries  al- 
leged to  have  been  caused  by  iron  falling 
from  defendant's  tru<^  carelessly  left  stand- 
ing in  tbe  street,  the  immediate  cause  of  tbe 
Iron  .falling  being  the  act  of  a  third  party  In 
moving  the  tongue  of  the  truck.  It  was  said: 
"Tbe  act  of  a  third  person,  Intervening  and 
contributing  a  condition  necessary  to  tbe 
injurious  ^cct  of  the  original  negligence, 
will  not  excuse  tbe  first  wrongdoer.  If  such 
act  ought  to  have  been  foreseen.  Tbe  orlg- 
inal  negligence  still  remains  a  culpable  and 
direct  cause  of  tbe  injm*y.  Tbe  test  Is  to  be 
found  In  the  probable  Injurious  consequences 
which  were  to  be  antldpated,  not  In  the 
number  of  subsequent  events  and  agencies 
which  might  arise."  In  Powell  v.  Deveney, 
3  Gush.  300,  tbe  defendant's  servant  left  his 
nutter's  truck  in  the  street,  with  the  shafts 
supported  Is  the  customary  mannra',  by  a 
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plank.  A  third  party  drore  his  truck 
agatuBt  defendant's,  and.  In  consequence  of 
the  collision,  the  shafts  of  the  latter  were 
thrown  from  the  plank,  whirled  aroiud  on 
the  sidewalk  on  which  plaintiff  was  then 
passing,  knocked  her  down,  and  broke  hei 
leg.  It  was  held  ttiat  defendant  was  liable 
for  the  injury.  In  nUdge  t.  Goodwin,  S 
Car.  &  P.  190,  the  defendant's  cart  and  horse 
were  left  standing  In  the  street  without  any 
one  to  attend  them.  ▲  person  passing  b; 
whipped  the  horse,  which  caused  It  to  back 
against  the  plalntttTs  window.  It  was  urged 
that  the  man  who  whipped  the  horse,  and 
not  the  defendant,  was  liable.  Tindal,  C. 
J.,  ruled  that,  even  If  this  were  true,  It 
would  not  avail  as  a  defense.  He  says:  "If  a 
man  chooses  to  leave  a  cart  standing  in  the 
street,  be  must  take  the  risk  of  any  mischief 
that  may  be  done."  In  the  case  of  yiUage  ot 
CartervIUe  t.  Cook,  129  111.  152,  22  N.  B.  14,  a 
boy  15  years  of  age,  while  passing  along  a 
public  sidewalk  of  the  defendant,  by  reason 
of  the  inadvertent  or  negligent  shoving  of 
another  boy  against  him,  was  pushed  from 
the  sidewalk  at  a  point  where  it  was  No- 
vated some  six  feet  from  the  ground,  and 
unprotected  by  railing  or  guard,  and  thereby 
seriously  injured  in  one  of  his  limbs.  It  was 
held  that  the  vllli^  was  liable  to  the  party 
so  Injured,  notwithstanding  the  primary 
cause  of  his  injury  was  the  act  of  the  othor 
boy.  Among  the  many  other  cases  that 
might  be  cited  to  the  same  effect  are  the  fol- 
lowing: Burr  ell  Tp.  v.  Uncapha,  117  Pa. 
St  353,  11  Atl.  619;  Webster  t.  Ralhnad 
Co.,  38  N.  Y.  260;  Campbell  v.  City  of  StlU- 
water,  32  Minn.  308,  20  N.  W.  320;  Bicker 
V.  Freeman,  GO  N.  H.  420;  Simmons  v. 
Steamboat  Ca,  97  Mass.  361;  Lake  v.  Mll- 
Uken.  62  He.  240;  Clark  t.  Chambers,  8 
Q.  B.  Div.  327;  PlerGe  T.  Cfwnen^  20  CfAo. 
ITS.  87  Pftc.  721. 

It  is  further  Insisted  by  counsel  for  apiW- 
lant  that  the  injuries  complained  of  were  not 
the  natural  and  probable  consequence  oC 
their  supposed  negligence,  and  that  It  was 
not  their  duty  to  guard  against  unforeseen 
consequences.  Whether  or  not  the  Injurious 
consequences  that  did  result  from  th^  neg- 
ligence in  this  case  were  such  as  they  ought 
reasonably  to  have  foreseen  was  a  questicHi 
of  fact,  and,  In  the  Instruction  above  quoted, 
was  submitted  to  the  Jury  for  their  deter- 
mination. As  was  said  In  the  case  of  Lane 
V.  Atlantic  Works,  supra:  "Whether,  in  any 
given  case,  the  act  charged  was  ne^g^t, 
and  whether  the  Injury  suffered  was,  within 
the  relation  of  cause  and  effect,  Ic^lly  at- 
tributable to  it,  are  questions  for  the  jury. 
They  present  oftentimes  difficult  qaestlcma 
of  fact,  requiring  practical  knowledge  and 
experience  for  their  settlement;  and,  where 
there  is  evidence  to  Justify  the  v«^ict,  it 
cannot  be  set  aside  as  matter  of  law.  The 
only  question  for  the  court  Is  wheth^  the 
Instrnctions  given  upon  then  points  itotad 
the  true  tests  of  Uability.'* 


We  deem  It  unnecessary  to  ig>eclflcal]y  dis- 
cuss the  errors  assigned  upon  the  giving  sad 
refusing  of  instructions.  While  some  of 
those  asked  by  the  ai^^nt  and  refused  by 
the  court  correctly  state  the  law,  the  same 
propositions  were  included  In  the  genoai 
instructions  given  by  the  cour^  which  we 
think  fully  and  fi&lrly  stated  ttie  law  of  the 
case. 

Upon  a  careful  examlnatlw  of  the  entire 
reccMTd,  we  find  no  error  Intervening  to  the 
prejudice  of  appellant  that  would  justly  a 
reversal  of  the  Judgment  The  jodgmeot  la 
accordingly  affirmed.  Affirmed. 


FALK  T.  LIEBBS  et  all 
(Oonrt  of  Appeals  of  Colorado.    Begt.  9,  1885.) 

ABSIONKEKT  for  BbHBVIT  of  CRBblTORS— VAUD- 

ITT — Invbstort— List  of  Ckepitom 
Void  Pbovisiows— Effbct. 

1.  Seas.  Laws  1886,  p.  48,  S  1>  provides  that 
any  person  may  make  a  general  aBsiKument  of 
all  his  proper^,  which  shall  vest  In  the  as- 
signee title  to  the  same.  Id.  f  2,  provides  that 
the  ssBignor  shall  annex  to  snch  assignment  an 
inventory  of  all  his  estate,  but  sadi  InvoitoTy 
shall  not  be  conclusive  of  the  amoant  thereof, 
nor  shall  the  omission  of  any  property  defeat 
the  BBsignment.  Bdd,  that  an  assignment 
which,  in  terms,  embraces  all  the  property  of 
the  assignoi)  is  not  affected  'br  the  fact  that 
some  of  his  propM^  Is  omitted  from  the  inven- 
toiT.  Palmer  v.  McCarthy.  81  Pac.  241,  2 
Colo.  App.  422,  dlBtingnished. 

2.  B^.  Laws  p.  43,  |  2,  provides  that 
an  assignw  shall  annex  to  his  assignment  "an 
inventory,  under  oath,  of  his  estate,  real  and 
personal,  according  to  the  best  of  his  knowl- 
edge," etc.  Bdd,  that  such  statnte  does  not 
reqnlre  that  the  inventory  must  be  followed  by 
the  affidavit,  but  it  is  Bnfficlent  if  the  tnvaitory 
is  embodied  in,  and  a  part  of,  the  affidavit. 

3.  SesB.  Laws  1^,  p.  43,  |  2.  provides  that 
an  assignor  shall  annex  to  his  assignment  a  list 
of  his  creditors,  ^ving  their  names,  residence. 
If  known,  and  the  amoant  of  their_respectiTe  de- 
mands. Sdd,  that  an  assignment  is  not  affect- 
ed by  the  omission  of  the  names  of  some  of  the 
creditors  from  such  list 

4.  In  G(^rado,  where  the  aatbority  of  an 
assionee  for  Itenefit  of  creditors  Is  purely  stat- 
utory, and  he  is,  in  the  disdiarge  of  bis  trust,  un- 
der the  Buoerrision  of  the  conrt,  an  assignment 
which  is  otherwiBe  valid  is  not  affectedly  the 
fact  that  it  contains  void  provlsims  attempting 
to  confer  on  the  assignee  the  power  to  ^ve 
credit  on  sales  and  compound  debts,  and  the 
power  of  Bubstitution. 

Appeal  from  district  court,  Garfield  cotmty. 

Action  in  attachmait  by  Llebes  Bros.  &  Co., 
against  Bosalie  Falk,  In  which  Charles  W. 
Darrow,  assignee  for  the  benefit  of  creditors 
of  defendant  Intervened  and  claimed  the  at- 
tached proper^.  Pending  the  action,  N.  Falk 
purchased  the  property  from  the  assignee,  un- 
der orders  of  the  court  and  was  substituted 
as  intervener.  From  a  Judgment  for  plalDtUBa, 
Intervener  appeals.  Reversed. 

O.  W.  DaiTow,  tat  q^iellant  J.  W.  Dolll- 

son,  for  appellees. 

THOMSON,  J.  On  the  20th  day  of  M- 
ruary,  1800,  Rosalie  Falk  executed,  and  oaoa- 


t  Rehearing  denied  October  14, 1806. 
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ed  to  be  recorded,  the  followIi«  bistmineiit: 
"Tbis  tnOentiire,  nude  this  20tfa  da^  of  Feb- 
rmrj,  A.  D.  iSOO,  by  and  between  Boealle 
VaUif  Dt  Glenwood  Sprlnm  in  tbe  county  of 
Oarfldd  and  state  ct  Ccdorado,  party  of  tiie 
first  part,  and  Chaa.  W.  Darrow,  assignee  for 
the  use  and  b^ieflt  <tf  all  the  creditors  of  the 
said  Roealle  Falk,  of  said  Glenwood  Springs, 
party  of  the  secuid  part,  wltMsseth:  That 
whereas,  the  party  of  the  first  part  Is  in- 
debted to  dlTtts  personB  in  considerable  sums 
of  money,  wbteh  she  Is  nnable  at  present*  to 
pay  In  fidl,  and  she  is  de^rons  to  cMvey  all 
her  property  for  the  benefit  of  all  of  her 
credltcan,  wttbont  preteresice  or  iwlority  oth- 
er Iban  Ibat  provided  law:  Now,  the  party 
of  tbe  first  part,  In  consideration  of  the  i^em- 
ises,  and  of  one  dollar  to  her  in  hand  paid 
by  the  party  of  tbe  second  part,  hereby  grants, 
bargains,  sella,  ssslgns,  and  conveys  onto  the 
party  ot  tbe  second  pert,  and  his  hdn  and 
assigns  and  saccessors  in  trust,  all  hia  lands, 
tenements,  hereditaments,  goods,  cbattds, 
pFopoty,  and  choses  In  action,  of  «rery  name, 
nature,  and  description,  wberesoerer  the  same 
may  be,  except  such  property  only  as  Is  ex- 
empt bj  law  from  attadmient  To  have  and 
to  hoiUl  tbe  said  premises  onto  the  said  party 
of  Ute  second  part,  and  his  heirs,  assigns,  and 
BQccessors  In  trust  But  In  trust  and  confi- 
dence, neTotfaeless,  to  sdl  and  dispose  of  tbe 
said  real  and  personal  estate,  and  to  collect 
tbe  said  choses  In' action,  ndng  a  ressmable 
discretion  as  to  the  times  and  modes  of  sell- 
ing and  disposing  of  said  estate  as  it  re- 
spects making  sales  for  cash  or  credit,  at 
public  auction,  or  by  prlrate  contract,  and 
with  the  right  to  compound  for  tbe  said 
cboaee  in  acticai,  taking  a  part  for  tbe  wbole^ 
where  the  trustees  shall  deem  It  expedient  so 
to  do;  then  In  trust  to  dispose  of  tbe  proceeds 
of  tbe  said  property  In  the  manner  following. 
Tls.:  1st.  To  pay  all  such  debts  as  by  the 
laws  of  the  United  States  or  of  this  state  are 
entitled  to  a  preference  In  such  cases.  2nd. 
To  pay  tbe  costs  and  charges  of  these  pres- 
ents, and  the  expenses  of  executing  the  trusts 
declared  In  these  presents.  Srd.  To  distribute 
and  pay  the  remainder  of  the  said  proceeds 
to  and  among  all  the  creditors  of  the  party  of 
the  first  part,  ratably,  in  proportion  to  the 
amount  of  their  respectlTe  dafms,  and  ac- 
cording to  the  true  Intent  and  meaning  of 
the  act  of  this  state  in  such  cases  made  and 
provided.  And,  If  there  should  be  any  surplus 
after  paying  all  the  creditors  aforesaid,  then 
In  trust:  4th.  To  pay  over  such  surplus  to  the 
party  of  the  first  part,  his  heirs,  executors, 
administrators,  and  assigns.  And  the  said  par- 
ty of  tbe  first  i>art  hereby  constitutes  and  ap- 
points the  party  of  the  second  part  bis  at- 
torney irrevocable,  with  power  of  substitu- 
tion, antbOTlzlng  bim.  In  the  name  of  the  party 
of  the  first  part,  or  otherwise,  as  the  case  may 
require,  to  do  any  and  all  acts,  matters,  and 
things  to  carry  into  efTect;,  the  true  Intent  and 
meaning  of  these  presents  whldi  tbe  party 
<tf  ^  first  part  might  d<^  If  penumally  pres- 


ent And  the  party  of  the  second  part,  hereby 
accepting  the  trost,  covenants  to  and  with 
each  of  said  creditors  and  party  of  the  first 
part  to  execute  tbe  same  faUbfoUy.  And  tbe 
party  of  the  first  part  hereby  covensjxts  with 
the  said  trustee,  from  time  to  time,  and  at 
all  times  when  requested,  to  ^ve  tabu  all  the 
lnf6rmati<m  In  bis  power  reqtectlng  tbe  ai^ 
signed  property,  and  to  execnte  and  deUTw 
all  such  Instnnnents  of  fortber  assurance  as 
the  party  ot  tbe  second  part  shall  advise  to 
be  necessary,  In  ordw  to  cany  Into  effect  tbe 
true  totent  and  meaning  ot  tbefle  iH-esents; 
and  said  party  of  ttw  first  part  annexes  hereto 
an  inventory,  under  oath,  ot  all  ber  real  and 
perscHial  property,  according  to  her  best  knowt 
edge.  Information,  and  belief,  together  with 
her  estimated  value  ct  the  said  pnqperty,  and 
also  annexes  hereto  a  list  of  all  bw  creditors, 
with  their  names,  their  resldoices.  and 
amounts  of  their  claims,  respectively,  to  all 
of  which  reference  Is  hereby  made,  and  which 
are  made  part  and  parcel  hereof,  the  same  be- 
ing marked  'Schedule  A'  and  'Schedule  B,* 
respectively.  In  testimony  where<tf,  the  par- 
ties hereto  have  hereunto  set  their  hands  and 
seals  the  day  and  year  flnt  hereinabove  vrrlt- 
ten.  Bosalle  Falk.  [SeaL]  O.  W.  Darrow. 
[Seal.] 

"State  of  Colorado,  County  of  Garfleld—fls. : 
I,  Clifford  C.  Parks,  a  notary  public  within 
and  for  said  county,  in  the  stete  aforesaid, 
do  hereby  certify  that  Rosalie  Falk,  who  Is 
personally  known  to  me  to  be  the  same  per^ 
son  whose  name  Is  subscribed  to  the  forego- 
ing Instrument  of  writing,  appeared  before 
me  this  day,  In  person,  and  acknowledged 
that  she  signed,  sealed,  and  delivered  the 
said  Instrument,  as  her  free  and  voluntary 
act  tor  the  uses  and  purposes  therein  set 
forth.  Given  under  my  hand  and  notarial 
seal  this  20th  day  of  February,  A.  D.  1690. 
[Seal.]    Clifford  C.  Parks,  Notary  Public." 

Annexed  to  the  Instrument  is  an  Inventory 
of  property  and  a  list  of  creditors,  marked, 
respectively,  "Schedule  A"  and  "Schedule  B." 

On  the  asth  day  of  August  1890,  Llebes 
Bros.  &  Co.  caused  a  writ  of  attachment, 
which  had  been  Issued  In  an  action  com- 
menced by  them  against  Roealle  Falk,  to  be 
levied  upon  lote  80,  81.  and  82  In  block  34. 
In  Glenwood  Springs,  Garfield  county,  as  her 
IM'operty.  These  lots  do  not  appear  In  the 
Inventory.  Charles  W.  Darrow,  the  grantee 
In  tbe  foregoing  deed.  Intervened,  claiming 
the  property,  and  praying  tbe  removal  of 
tbe  cloud  upon  his  title  created  by  the  at- 
tachment levy.  Afterwards,  In  the  course 
of  the  execution  of  the  trust  confided  to  blm 
by  the  deed,  Darrow,  acting  nnder  the  ot- 
ders  of  the  district  court,  and  with  Its  ap- 
proval, %c\A  and  conveyed  the  attached  prop- 
erty to  N.  Falk,  who  was  thereupon  substi- 
tuted as  Intervener,  and  filed  his  supplemen- 
tel  petition  In  intervention.  The  subsequoit 
proceedings  in  tbe  cause  were  conducted  In 
his  name,  as  substituted  intervener.  At  tbe 
hearing  tbe  Intervener  off«ed  In  nldenee  tbs 
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deed  from  Rosalie  Falk  to  Darrow.  together 
wltb  the  annexed  InreDtory  and  list  of  cred- 
itors. Objection  by  the  defendant,  on  a  ra- 
rlety  of  grounds,  to  the  Introduction  of  these 
docnmaits,  was  snstained,  and  the  Interrenw 
—being,  therefore,  noable  to  prove  title  in 
himself— was  nonsnlted.  He  appeals  to  this 
conrt  from  the  jadgment  of  nonsuit 

The  only  question  In  the  case  Is  whether 
the  deed  to  Darrow  was  a  valid  asalgDment 
for  the  benefit  of  credltora.  If  it  was,  the 
judirment  must  be  rerersed;  If  not.  It  must 
stand.  The  objections  ur^ed  to  the  deed 
are— First,  that  It  does  not  hare  the  effect 
of  conveying:  all  of  the  property  of  the  gran- 
tor, because  the  property  in  question  h&x 
was  omitted  from  the  Inventory;  second, 
that  there  was  no  affidavit  to  the  Inventory 
and  list  of  creditors,  as  required  by  law; 
third,  that  the  deed  does  not  provide  for  the 
distribution  of  the  grantor's  property  among 
all  her  creditors  according  to  their  respective 
claims,  because  the  list  of  creditors  Is  incom- 
plete; and,  fourth,  that  the  deed  conferred 
upon  the  assignee  the  power  to  sell  on  cred- 
it, and  to  use  his  own  discretion  as  to  time 
and  method  of  making  sales. 

1.  The  deed  Is,  In  terms,  a  conveyance  to 
Darrow  of  all  the  lands,  tenements,  goods, 
chattels,  property,  and  choaea  in  actlMk  of 
the  grantor,  of  every  name,  nature,  and  de- 
scription, wberesoevo-  the  same  may  be,  ex- 
cept property  exempt  by  law.  Asslgnmente 
for  the  benefit  of  creditors.  In  this  state,  are 
regulated  by  the  act  of  the  legislature  of 
April  10,  1885  (Sess.  Laws  1885,  p.  43).  The 
first  and  second  sections  are  as  follows: 

"Section  L  Any  person  may  make  a  gea- 
eral  assignment  of  all  his  property  for  the 
benefit  of  his  creditors,  by  deed,  duly  ac- 
knowledged, which,  whra  filed  for  record  in 
the  office  of  the  clerk  and  recorder  of  the 
county  where  the  assignor  resides,  or.  If  a 
non-resident,  where  his  principal  place  of 
boslnefis  Is,  in  this  state,  shall  vest  In  the 
assignee  the  title  to  all  the  prop^y,  real 
and  personal,  of  the  assignor.  In  trust,  for 
the  use  and  benefit  of  such  creditors. 

"8ec.  2.  The  assignor  shall  annex  to  such 
assignment  an  inventory,  under  oath,  of  his 
estate,  real  and  personal,  according  to  the 
best  of  his  knowledge,  with  the  estimated 
value  thereof,  and  also  a  list  of  his  creditors, 
giving  their  names,  residence  if  known,  and 
the  amount  of  tbdr  respective  demands;  but 
such  Inventory  shall  not  be  conclusive  of 
the  amount  of  the  assign<Mr'8  estate,  ncxr  shall 
the  omission  of  any  in-oparty  from  such  In- 
ventory defeat  the  assignment  or  conveyance 
of  the  same." 

Gonstzxilng  these  two  Bectii»ui  together,  it 
seems  quite  clear  that  the  effect  of  a  deed 
of  assignment  must  be  detmntned  from  its 
own  language^  If  It,  lb  terms,  embraces  all 
the  fraffoty  at  the  assignor,  it  Is,  in  so  fiv, 
a  compliance  with  the  law.  The  annexed  In- 
voitiHT  was  not  hitendad  to  be  a  part  of  It; 
or  to  limit  its  effect,  or  In  any  mannm  con- 


trol its  operation.  This  Is  evident  from  the 
language  used  In  reference  to  what  the  In- 
ventory shall  contain.  It  Is  not  required  to 
be  correct  absolutely,  but  only  to  the  best 
of  the  asslgntMr's  knowledge;  and.  In  order 
to  avtrid  any  confusion  as  to  Its  purpose,  the 
statute  expressly  provides  that  it  shall  not 
be  concluMve,  but  that  the  omisdon  from  It 
of  any  of  the  assignor's  estate  shall  not  de- 
feat the  assignment  or  conveyance  of  the 
omitted  property.  Besides,  It  Is  the  deed 
which,  by  the  terms  of  section  1,  veste  In 
the  assignee  the  title  to  the  isroperty;  and, 
by  the  terms  of  section  2,  the  invmtwy  and 
list  are  merely  annexes.  It  Is,  therefore,  by 
the  language  of  the  deed  that  the  title  of 
the  assignee  must  be  determined,  without  ref- 
erence dther  to  the  Inventory  or  the  list 
of  credltora.  The  exception  In  this  deed  of 
property  exempt  by  law  from  execution  is 
permitted  by  section  24  of  the  act  Counsel 
refers  us  to  the  case  of  Palmer  v.  McCarthy, 
2  Colo.  App.  422,  31  Fac.  241.  as  sustaining 
his  position  upon  the  effect  (rf  the  Inventory. 
In  the  opinion  in  that  case  the  following 
ptusage  occurs:  "It  Is  a  well-settled  rule  of 
construction  that  when  the  deed,  In  general 
terms,  purports  to  convey  all  the  property, 
and  afterwards  enumerates  and  designates 
the  property  assigned,  such  special  designa- 
tion controls  the  general  words,  makes  the 
assignment  special,  instead  of  general,  and 
renders  the  deed  inoperative  and  void."  It 
will  not  do  to  detach  this  from  the  remain- 
der of  the  opinion,  and  cite  it  as  a  construc- 
tion of  the  statute.  By  isolating  a  passage 
from  ite  context  In  a  treatise  upon  any  sub- 
ject a  meaning  may  be  extracted  entirely 
different  from  what  the  author  designed. 
To  ascNtain  what  the  court  Intoided  in  mak- 
ing. In  the  course  of  a  decision,  a  general 
statement  of  a  legal  principle,  the  statement 
must  be  c<»iBidei'ed  in  the  connection  where 
It  occars,  and  be  interpreted  by  the  facts  of 
the  particular  case  In  which  It  is  nsedl  Tb^n 
Is  no  question  of  the  correctness,  considered 
as  a  general  proposition,  of  the  rule  announ- 
ced by  the  learned  author  of  the  opinion;  and 
there  Is  no  question  of  Its  applicability  to  the 
fiicto  of  the  case  which  he  was  considering. 
The  assignment  there  was  of  the  accounts, 
debts,  goods,  etc.,  named  and  specified  In  a 
schedule  and  Inventory  to  be  thereafter  filed; 
and  he  supplements  the  paragraph  quoted 
with  the  following  language,  from  which  it 
can  readily  be  seen  how  he  Intraded  to  be 
undwstood:  "There  are  In  the  deed  of  con- 
Trance  no  words  evldeadng  either  the  de- 
sire or  intention  to  convey  all  the  property 
of  the  assignor.  The  only  conclusion  that 
can  be  legally  deduced  from  the  languid 
used  Is  that  the  asslgnmrat  was  to  be  qie- 
cial,  of  the  property  enumerated,  via.  'all  of 
the  aecounte,  debts,  dues,  .notes,  blUs,  bcmda, 
and  demands,  goods,  wares,  and  merchan- 
dise^ named  and  specified  In  a  scbedula  and 
Inventwy  to  be  hereinafter  filed.'  The  lan- 
guage used,  instead  of  negatlTing  erery  pre- 
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mmptloii  that  Hnm  mm  other  propert^i  not 
conrejed,  would  clearly  indicate  that  the 
property  conveyed  was  specially  sheeted  and 
set  apart  from  the  body  of  the  estate.  It  fol- 
lows from  the  aathoiltles  dted  that  In  this 
reqiect  the  deed  was  TOld  and  Invalid." 
While  the  rale  with  which  couns^  coofronte 
UB  was  properly  annoimced  in  that  case,  and, 
as  stated.  Is  explanatory  of  the  concluglon 
reached  upcm  Uie  fhcts,  It  has  no  aptfllcablll- 
ty  whatever  here.  The  title  to  the  lots  con* 
Btltutliiir  the  BnbJec^matter  of  this  suit  pass- 
ed to  the  assignee  by  the  deed,  iwovlded  the 
assignment  was  otherwlBe  good. 

2.  Hie  next  objection  la  that  there  was  no 
affidavit  to  the  inventory  and  list  (tf  credit- 
's, as  reqnired  by  law.  This  objection  does 
not  give  ns  mncb  tronble.  The  statute  does 
not  require  the  list  of  creditors  to  be  verified, 
bat  both  the  Inventory  and  Ust  were  verified. 
We  need  not  Inqidre  what  effect  the  entire 
want  of  an  Inventoiy  would  have  upon  the 
deed,  because  fben  is  no  want  dt  anytUng 
here  which  the  statute  demands.  The  assign- 
or most  annex  to  the  deed  "an  Inventory  un- 
der oath.**  The  inventory  before  us  Is  part 
irf  an  affidavit  which  commences  as  follows: 
"nie  following  Is  a  trne  and  onnplete  In- 
ventory of  an  the  real  and  personal  property 
of  Roealle  Fslk,  according  to  her  best  knowl- 
edge, Infonnatkm,  and  beUe^  together  wHh 
her  estimated  value  of  the  said  property,  vis.** 
The  Inventory  succeeds  this  Introdnction,  and 
has  appMided  to  It  the  fbUowing  certificate: 
"State  of  Colorado,  County  <a  Garfield— es.: 
Sobacrlbed  and  sworn  to  before  me  this  20th 
day  of  February,  A.  D.  189a  [SeaU  Clifford 
a  Parka,  Notary  PubUc."  If  this  Is  not  'Vm 
inventory  under  oath,"  tiie  words  are  without 
meaning.  Here,  again,  tin  case  of  PalmCT 
V.  McCarthy  is  rdled  on.  Counsel  has  ex- 
tracted the  idea  from  the  language  of  the  de- 
cistoD  tn  tiiat  case  that  the  inventory  must 
be  followed  1^  an  affida^t  This  Is  a  mls- 
conceptlcm  of  the  dedsloa  Tbe  following  Is 
vteit  was  decided:  "The  statute,  as  in  aD 
cases  where  such  language  is  used,  requires 
sn  affidavit  subscribed  by  the  party,  and  the 
certificate  of  an  officer  tUit  an  oath  was  ad- 
mlidstered.**  Here  was  an  affidavit,  of  which 
the  Inventory  was  a  part,  subscribed  by  the 
party,  and  the  certificate  of  an  officer  that 
an  oath  was  admlidstered.  Compliance  with 
the  law  could  not  well  be  more  exact. 

S.  We  think  It  snffldoitly  appears  from  th» 
language  of  the  deed  that  It  was  made  for 
the  bmefit  of  all  the  a8slgnor*a  creditors.  In 
fm^ortlrai  to  the  amount  at  their  respective 
dalms,  within  ttie  meaning  of  the  law.  It 
Is  true  that  It  makes  lawlBlon  fbr  the  pay* 
ment  ot  preferred  dd>ts,  and  the  expenses  o< 
executing  the  trust,  and  for  the  ratable  dis- 
tribution of  the  residue  only;  but  section  25 
of  the  BtatiTte  provides  for  the  payment  of 
ootaln  spedfled  preferred  dalms,  i»1or  to  the 
payment  <MF  dividends  to  the  general  credlton, 
and  aeetloB  20  ^ovldes  tor  the  payment  of 
Hm  expenses  of  the  trust  These  provisions 
rAZp.no.1 — 4 


In  the  deed  for  the  payment  of  expenaw  and 

preferred  cWms  were  unneoeaiary,  but  they 
amounted  to  nothing  more  than  csEpresdons 
of  what  the  statute  bad  already  dedared, 
leaving  the  deed  to  operate  precisely  as  the 
law  provides  It  shall  (^enite.  But  counsd's 
specific  objectlcoi  Is  based  upon  a  defective 
list  of  credib»a.  Ttie  list  ot  creators  is  no 
part  of  the  deed.  The  deed  itself  provides 
f the  distribution  of  the  estate  among  the 
creditors,  and  a  creditor's  rights  cannot  be 
prejudiced  by  the  (Hnlsdon  ot  his  name  from 
the  list  There  is  nothing  in  the  statute  from 
whldi  we  can  Infer  that  the  list  of  creditors 
was  intended  to  be  any  test  of  the  chsracter 
of  the  deed. 

4.  We  have  beoi  referred  to  a  number  of 
cas^  in  whidi  It  Is  held  that  a  deed  of  as- 
signment which  empowers  an  aw^gnoft  to  sdl 
fcMT  cash,  or  upon  credit.  In  his  discretion,  or  to 
compound  or  compromise  the  debts  doe  the 
estate,  rmders  the  assignment  void  upon  its 
fiice,  as  bavbig  the  effect  to  hbider  and  delay 
creditors.  Generally  speaking,  this  is  wdl- 
aettled  law.  Where  an  Individual  Incurs  an 
obllgaU(«i  to  pay  money,  it  Is  payable  Imme- 
diately up<«i  its  maturity;  and  a  transfer  ot 
pmperty,  whetha  by  a  deed  ostoislbly  for 
the  benefit  of  creditors^  or  otherwise,  in  sudi 
manner  that  Its  payment  may  be  defeated  or 
postponed.  Is  a  fraud  vjfoa  the  person  to 
whom  the  debt  Is  owing.  A  power  In  an  as- 
signee to  set!  the  property  of  an  insolvent  es- 
tate on  credit  is  prejudicial  to  the  rights  ot 
creditors,  because  the  effect  of  Its  ezerdse 
would  be  to  delay  the  payment  ot  their  dalms. 
So,  also,  a  discretionary  power  In  the  assignee 
to  compromise  debts  due  the  estate  ml^t  be 
an  Impairment  of  the  creditors*  rights.  But 
the  statutory  conditions  under  which  these  de- 
dsloDS  were  rendered  differed  materially  from 
tiioBB  existing  here.  There  was  no  special 
statute  to  be  construed,  which  entered  Into- 
and  controlled  asslgnmenta  for  the  benefit  of 
creditors,  ^ntere  was  the  same  iwovtelmi  of 
the  statute  at  frauds  which  we  faave^— that 
every  asrtgnment  ot  any  interest  In  lands,, 
gooda^  or  things  in  action,  made  with  .  Intent 
to  hinder,  delay,  or  defraud  creditors,  tihould,. 
as  against  peeaom  so  hindered,  delayed,  ch- 
defrauded,  be  void;  hut  the  assignee  took  the 
title  subject  to  no  restrlctl(»i8  by  any  statute 
governing  his  proceedings  In  the  management 
and  settlement  <tf  tiie  Inadvrat  e>tat&  The 
deed  was  the  source  of  his  powers,  and,  if 
th^  were  In  derogation  of  the  rights  of  cred- 
itors, tiie  latter  had  no  protection  against 
them,  except  by  Invoking  tiie  law  dedaring 
the  Instrument  granting  them  void.  The  rea- 
soning of  these  dedslons  is.  therefore,  not  ap- 
pUcable  to  cases  arising  In  this  state.  Here 
the  fflitire  proceedings  of  the  aadgnee  are  pre- 
scribed by  statute.  He  has  no  powers  except 
those  which  the  statute  gives  him.  niere  are 
two  essentials  to  a  valid  aaslgnment:  First, 
that  it  embrace  all  the  pnqwrty  ot  the  as- 
dgnor;  and,  second,  that  It  be  made  fOr  the 
bm^t  of  all  his  creditor^, in  proitortlon  to 
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tlw  amount  <tf  Uielr  reflpecttve  dalms.  Adecid 
contaltthiff  tbme  reqnlsltes,  when  filed  tor  rec- 
ord. Testa  In  tbe  aalgnee  tbe  title  to  the  as- 
Blgned  property,  In  trust  tortbexae  and  ben- 
efit (tf  the  creditors.  HI9  anttaority  thereafter 
Is  statntory.  From  tbe  time  when  be  ac- 
cepts tbe  trust,  down  to  tbe  Ume  when  he 
inakea  bis  final  settlement,  bis  duties  are  mi- 
nutely prescribed,  and  htt  powers  carefully  de- 
fined. He  Is,  throughout,  under  the  supenri- 
slon  of  tbe  (Uatrlct  court  He  must  giTe  bond, 
with  sureties,  to  be  approved  by  tbe  clerk 
of  the  court,  for  the  faithful  execution  of  his 
trust  He  must  report  his  proceedings  from 
Hme  to  time,  as  required.  He  may  be  re- 
moved by  the  court  or  Judge  for  neglect  In 
the  perfOTmance  of  his  duties.  He  makes 
sales  of  real  and  personal  jovperty,  subject 
to  tbe  approral  of  tbe  Jndge.  The  colIectlcHi 
of  debts  due  the  estate,  and  tbe  recovery  of 
Itroperty  bdonging  to  It,  are  related  by  law. 
Dividends  ore  made  among  the  creditors  upon 
the  order  ol  tbe  court,  and  when  tbe  estate 
Is  fuUy  closed  tbe  assignee  and  bis  sureties 
are  discharged  by  the  court  or  Judge.  It  wUl 
thus  be  seen  that  tbe  authcvity  of  tbe  as- 
signee Is  derived  fnnn  tbe  statute  and  not 
frran  the  Instrument  of  assignment  The  pow- 
ers which  an  assignor  may  assume  to  grant  by 
his  deed  are  without  effect  If  they  are  In 
accord  with  tiliose  conferred  by  the  statute, 
they  are  superfluous;  If  not,  they  are  void. 
The  power  conferred  upon  this  assignee  to 
give  credit  upon  sales  and  compound  debts, 
and  the  power  of  substltutloD,  are  nullities; 
they  are  without  force,  and  meaningless;  and, 
the  deed  containing  the  statntory  requisites 
essential  to  Its  validity,  Its  eflTect  is  not  Im- 
paired by  the  presence  of  superfluous  and  nu- 
gatory matter,  which  may  be  rejected  from 
It,  and  considered  as  If  It  were  not  there.  Our 
law  regards  assignments  of  this  kind  with 
favor,  and  where,  In  their  Important  features, 
they  conform  to  the  statute,  they  will  be  up- 
held. 

The  decIMon  of  tbe  court  that  the  deed  was 
Invalid,  and  was  not  receivable  In  evldrace 
In  bebslf  of  the  Intervener,  was  erroneous, 
and  tbe  Judgment  must  therefore  be  reversed. 
RevexBBd. 


LA.  JUNTA  &  LAMAB  OANAL  00.  T. 
HESS.1 

(Court  of  Appeals  of  Colorado.  Sept.  9,  1895.) 
Ibbioatiok — Salb  of  Rights  —  Cohditions — Eh- 

rOBCBMEN'T. 

1.  Where  deeds  of  water  rights  provide 
that  when  the  grantor  (an  Irrigation  company) 
sells  a  number  of  water  rights  eqtiol  to  its  es- 
timated canal  capacity,  and  two-thirds  of  tboBP 
rights  are  paid  for,  the  title  to  the  canal  shall 
pass  to  the  ^autees,  and  the  company  received 
payment,  for  more  than  two-thirds  of  all  the 
rt^ts  sold,  and  it  sold  riKhtR  In  excess  the 
capacity  of  the  canal,  ho  thnt  the  consumers 
conld  not  receive  the  quantities  of  water  pur- 


1  Bdieartng  denied  October  14,  189S. 


chased,  the  {n*antees  are  entitled  to  have  4w 
title  to  the  canal  conveyed  to  them. 

2.  Tlie  fact  that  the  company^a  reserroirs 
misht  iucreaae  the  capacity  of  the  canal  to  fui^ 
Dish  water  did  not  excuse  the  company  from  ex- 
ecuting its  contract  in  such  deeds. 

it.  Where  an  irrlKatioo  company's  deed  pro- 
vided that  on  the  happening  of  certain  contin- 

Seocies  the  board  of  directors  should  designate 
ve  holders  of  wat«-  rights,  who  were  to  or- 
ganise a  new  company,  the  court  conld  not,  on 
the  happening  of  said  contingencies,  appoint 
said  pmons,  but  should  direct  said  directors  to 
do  so. 

Appeal  from  district  court,  Prowers  county. 

Bill  by  Hess  against  the  La  Junta  & 
Lamar  Canal  Company  to  compd  tbe  per- 
formance of  a  certain  contract  Plaintiff 
had  decree,  az^d  defendant  appeals.  Bevers- 
ed. 

John  Hess  filed  a  bill,  on  behalf  of  himself 
and  otber  purchasers  of  water  from  tbe  La 
Junta  &  Lamar  Canal  Company  and  Ita  pred- 
ecessor, the  Arkansas  River,  I^nd,  Bes^roir 
&  Canal  Company,  to  compel  tbe  perfwm- 
ance  of  a  certain  condition  specified  In  his 
deed,  and  In  all  others  which  were  Issued  by 
tbe  canal  company,  providing  generally  for 
the  transfer  to  the  purchasers  by  tbe  com- 
pany of  the  title  to  and  contrtd  of  the  canal, 
on  tbe  happening  of  certain  events.  Wheth- 
er the  agreement  literally  provided  for  the 
tranter  of  title  Is  unimportant,  but  the  agree- 
ment in  this  respect  is  set  out  In  that  por- 
tion of  the  deed  wblcb  Is  contained  In  the 
statement  He  averred  tbe  occurrence  of  the 
events  on  which  the  right  to  control  arose, 
and  otherwise  stated  his  right  <3t  action.  The 
deed,  in  so  far  as  It  is  under  consideration 
in  this  opinion.  Is  as  follows: 

"Snow  all  men  by  these  presents,  that  the 
Arkansas  River,  Land,  Reeei-voir,  and  Camil 
Granpany  (a  corporation  existing  under  tbe 
laws  of  the  state  of  Colorado),  of  tbe  first 
part,  and  John  Hess,  of  the  county  of  Bent 
and  state  of  Colorado,  of  the  second  part  for 
and  in  consideration  of  tbe  smn  of  fifteen 
hundred  dollars  paid  by  said  second  party, 
tbe  receipt  wbereof  is  hereby  acknowledged 
by  said  first  party,  and  In  consideration  of 
the  mutual  covenants  and  agreements  In  this 
deed  contained,  to  be  performed  and  kept  by 
both  of  said  parties,  and  hereafter  specifical- 
ly menttcmed,  tbe  said  first  party  bweby 
grants,  bargains,  sells,  and  conveys  to  tbe 
said  second  party,  bis  heirs  and  assigns,  one 
and  one-half  water  right;  that  Is  to  say,  the 
right  to  the  use  of  water  flowing  through  the 
canal  of  said  first  i>arty,  each  water  right 
representing  one  and  forty-four  one-bun- 
dredtbs  (1.44)  cubic  feet  of  water  fiowing  un- 
der a  weir  per  second,  subject,  however,  to 
the  following  reservations  and  ccmditlons,  to 
which  said  party  of  the  second  part  expressly 
agrees:  First  Said  ounpany  to  furnish  tbe 
said  water  to  the  second  party  or  assigns  con* 
tlnuouBly  during  the  Irrigating  season,  ex- 
cept as  hereinafter  provided,  and  at  no  otber 
time,  unless  with  consent  of  company  there- 
to In  writing.  Second.  Said  water  shall  be 
used  for  Irrigating  and  domestic  pwpoaer  on 
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the  folloirliis  described  tract  d  land,  to  wit, 
one  bnndred  and  twenty  acres  In  the  sontii- 
west  quarter  of  section  18,  towoshlp  22 
sontta,  of  range  40,  within  Bent  county,  Col- 
orada  Third.  Said  company  expressly  re- 
serves to  Itself  the  right  to  distribute  the  wa- 
t«-  from  Its  said  canal  in  accordance  with 
such  rights  and  priorities  as  are  or  may  here- 
after be  established  or  decreed,  and  this  deed 
is  received  by  the  party  of  the  second  {Mtrt 
subject  to  snob  priorities.  Fourth.  The  said 
second  party,  his  heirs  or  assigns,  shall  not 
permit  said  water,  or  any  portion  thereof,  to 
be  fumdshed  as  aforesaid,  to  ran  to  waste; 
but,  as  soon  as  a  sufficient  quantity  shall 
have  been  used  for  the  purposes  herein  allow- 
ed, the  said  second  party,  his  heirs  or  as- 
signs, aliall,  in  such  a  manner  as  the  first 
party  may  prescribe,  notify  the  first  party 
that  the  said  water  may  he  shnt  off,  and  shall 
also  give  the  first  party  tlm^y  notice  when 
the  same  shall  be  again  needed  for  the  pur^ 
poses  aforesaid;  but  In  no  case  shall  the 
amount  of  said  water  taken  or  received  at 
any  time  by  said  second  party,  bis  heirs  or 
assigns,  exceed  the  quantity  first  herein  re- 
ferred to.  Fifth.  The  said  company  shall  de- 
liver said  water  at  such  point  or  points  along 
the  line  of  said  canal  or  ditch,  or  from  any 
of  its  reservoirs,  or  either  or  all,  as  It  may 
determine  to  be  the  most  practicable,  and  the 
manner  of  withdrawing  and  regulating  the 
supply  of  said  water  from  said  company's 
canal,  ditch,  or  reservoir  shall  be  prescribed 
by  said  company,  and  shall  at  all  times  be 
under  Its  control,  as  determined  and  direct- 
ed by  the  board  of  directors  of  said  company. 
The  bead  gates,  flames,  weirs,  or  other  ar- 
rangementa  through  which  the  water  hereby 
sold  shall  be  drawn  off  from  the  said  ohu- 
pany's  canal,  dltcb,  or  reservoirs  shall  be 
made  and  placed  In  position  by  said  com- 
pany, trat  at  the  cost  of  the  said  second  par- 
ty, who  shall  be  liable  also  for  the  expense  of 
keeping  the  same  In  good  repair  and  condi- 
tion, and  the  said  company  may  collect  and 
enforce  the  payment  of  all  sums  expended  for 
said  purposes  In  the  same  manner  as  pre- 
scribed for  collecting  and  eatordztg  assess- 
ments. •  •  •  Tenth.  It  is  further  agreed 
that  the  Irrigating  season  shall  commence 
April  1st,  and  continue  to  November  first,  of 
each  and  every  year,  and  that  thereafter  wa- 
ter shall  be  conv^ed  for  domestic  purposes 
whenever  reasonably  practicable,  subject  to 
the  right  at  said  first  party  to  repair,  enlai^, 
or  extend  said  canal. 

'^t  Is  hereby  further  stipulated  and  agreed 
that  when  said  first  party  shall  have  sold,  and 
shall  have  outstanding  and  In  force,  a  number 
of  water  rights  equal  to  the  estimated  capacity 
of  the  company's  ditch  to  furnish  water,  and 
two-fifths  of  tlie  contract  price  for  the  same 
shall  have  been  paid,  then  the  holder  nr  hold- 
er of  such  contracts  for  water  rights  shall 
hove  a  voice  and  vote  in  the  management  of 
tbe  alEBlta  ot  said  oompany's  auial,  propwtloiK 


al  to  the  Intaest  which  said  seond  party^s  con* 
tract  bears  to  the  entire  number  of  contracts 
outstanding;  and  when  two-thbds  of  all  such 
outstanding  rlgAits  have  been  fully  paid  for, 
according  to  the  terms  of  the  several  contracts 
entered  into,  then  tbe  title  to  said  canal  shall 
pass  to  the  owners  and  ht^ders  of  contract  for 
such  watd  rights  at  the  time,  on  the  plan 
following:  Within  sixty  days  thereaft^,  at 
Buch  time  as  may  be  fixed'  by  the  board  of 
directors  of  first  party,  said  board  of  directors 
of  said  flrat  party  shall  hold  a  meeting  for  the 
purpose,  and  thereat  designate  five  per8<Hi8, 
who  are  at  that  time  owners  of  water  rights 
under  said  ditch,  to  be  the  Incorporators  of  a 
new  company,  to  be  Incorporated  under  the 
laws  of  the  state  of  Colorado,  and  which  said 
five  persons  shall  within  thirty  days  thereafter 
subscribe  to  articles  incorporating  a  stock  com- 
pany under  a  new  name,  and  said  five  persons 
i^iall  be  the  directors  for  the  first  year;  and. 
Immediately  following  tbe  signing  and  filing 
of  articles  of  incorpmatlon,  tbe  directors  there- 
of shall  organize,  make  by-laws,  procure  a  seal, 
and  otherwise  proceed  as  the  law  directs;  and 
at  said  time  they  i^ll  Issue,  of  the  capital 
stock  of  tbe  new  onnpany,  full  paid,  to  the 
owners  of  said  water  rights,  such  a  proporilon 
of  the  whole  of  said  stopk  as  the  water  right 
each  owner  thereof  has  will  bear  to  tbe  wliole 
amount  ot  water  rights  sold  as  aforesaid,  and 
second  party  hereby  agrees  to  accept  and  re- 
ceive the  stock  of  said  new  company  as  afore- 
said; and  when  said  water  rights  shall  have 
been  fully  paid  as  aforesaid,  and  when  said 
five  persons  shall  have  been  named  as  herein 
provided  by  flrat  party,  and  said  five  persons 
notified  in  writing  of  that  foct,  and  that  said 
water  rights  have  been  fully  paid,  as  aforesaid, 
then  tbe  obligations  of  this  company,  said  flrat 
party,  in  reepect  to  said  ditch,  and  the-  keeping 
the  same  In  repair,  or  supplying  water  through 
the  same,  or  any  oth^  ditch,  canal,  or  reservoir 
connected -therewith,  shall  cease,  and  the  said 
new  company,  and  tbe  stockholdera  thereof, 
shall  thereafter  be  the  ownera  and  In  control  of 
the  aald  ditch,  and  tbe  water  of  the  same. 
Now,  tho^fore,  said  second  party  does  hereby 
agree  with  said  flrst  party  that  this  deed,  and 
the  right  of  said  second  party  to  vote  and  have 
a  voice  In  the  management  of  the  comiwmy,  Is 
subject  to  the  limitation  that  said  second  pB.r- 
ty  shall  not,  by  reason  of  anything  in  this 
deed  contained,  oc  by  reason  of  any  relation  be 
may  bear  to  this  company,  arising  out  of  aild 
water  right,  be  entitled  to  claim,  demand,  or 
receive  any  part  or  portion  of  any  moneys 
arising  out  of  the  sale  of  any  Bto<^  of  said 
company,  should  tbe  said  company  flnd  It  nec- 
essary to  Increase  Its  capital  stock;  and  the 
said  second  party  la  to  be  allowed  a  voice  and 
vote  only  as  relates  to  the  said  company's  af- 
fiilra  at  the  time  of  executing  this  deed,  and 
necessary  to  securing  to  said  secmd  party  the 
fullest  enjoyment  of  said  second  party's  water 
right.  It  Is  further  agreed  that,  If  said  five 
pttsooB  provided  to  be  appointed  to  incoipwato 
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a  new  company  rixMM  dMttn  cr  fill  to  hwor* 
pomte  Bald  new  company  u  herein  contem- 
fflated,  then  the  flnt  party  may,  within  thirty 
days,  ai^lnt  otben  for  mid  mnpoae,  and  wo 
continue  to  appoint  persoDfl  tmtU  said  eompany 
l8  Incorporated  aa  herein  provided.  And  It  Is 
furtho-  acreed  that  the  aid  flrat  party  will 
deliver  said  ditch  to  the  water-rl^^t 'owners  as 
afoi-eaald,  and  at  the  time  and  manncar  afore- 
aatd,  free  of  any  debts  against  the  same." 

That  pact  of  the  {dalntlfCs  case  which  was 
dependent  upon  proof  ctf  the  sale  of  water 
rights,  and  the  payments  made  for  them,  was 
disposed  of  by  a  stipulation  which  Is  in  the  fid- 
lowing  terms: 

"It  Is  hereby  agreed  betweoi  opposing  conn- 
sel— and  tbe  nme  be  taken  as  tme,  with- 
out further  errldeac»— tint  there  has  been  Is- 
sued, to  be  satisfied  from  tbe  property  In  con- 
troversy, tile  La  Junta  &  Lamar  Canal 
Oompany  and  Its  ^edeceaaw  In  IntereM,  tbe 
Arkansas  River,  Land,  ReserviHr  &  Canal  Com- 
pany, water  rights  representing  at  least  ten 
hnn<^%d  and  ten  (1,010)  cubic  feet  ct  water  per 
second  of  time,  substantially  In  the  form  as  set 
fortb  In  the  deed  «f  lite  plaintiff,  Hess,  and 
that  at  least  two-thirds  of  said  water  rights 
have  been  paid  toe  In  fuU,  and  that  watec 
deeds  have  bem  lastMfl  thereupon  to  the  hold- 
ers; the  said  water  deeds  Iwlng  snbatantlally 
In  the  form  of  tlut  h^  by  plaintiff,  Hess." 

There  was  no  other  teetimany  respecting 
the  number  of  persons  wl»  had  become  pur^ 
chasers  1^  sImllaT  deeds,  nor  anything  to 
show,  what,  or  how  omch,  water  had  been 
used  In  irrigation  by  those  who  had  acquired 
rights.  There  was  evidence  offered  respect- 
ing the  amount  of  water  «sential  to  irrigate 
80  acres  of  land,  and  the  probable  number  of 
days  during  wUch  that  water  should  be 
piled.  Respecting  the  estimated  capacity  of 
the  ditch  to  furnish  water,  the  evidence  was 
directed  to  three  pcdnts:  One:,  to  show  the  ex- 
tent  of  the  dlvenion  by  the  canal  company; 
another.  Its  cubical  capacity  to  carry  water; 
and,  third,  its  actual  capadty  to  deliver  to 
the  consnmen  who  had  become  purchasers 
by  contract  There  was  no  testimony  show- 
ing exactly  bow  much  the  eompany  or  Its 
predecessOT  bad  diverted,  nor  whetbo-  It  had 
acQUlred  a  title  to  either  sndi  right  aa  comes 
fnmi  the  dlver^on  aloiw,,  or  such  as  may 
come  from  the  conjunction  of  diversion  and 
sabsequent  application.  The  only  evidence 
the  plaintiff  offered  to  establish  the  diversion 
was  the  decree  adjudicating  the  priority  of 
the  ditch  and  its  number.  According  to  this 
decree,  it  had  a  priority  over  subsequent  ap- 
proprlators  for  761.8  cubic  feet  of  water. 
Whether  tbe  normal  supply  in  tbe  river  was 
enough  to  satisfy  all  antecedent  priorities, 
and  give  the  company  this  amount  of  water, 
does  not  Biq^r.  We  are  left  entirely  in  the 
dark  as  to  what  water  the  company  had  ac- 
qtiired  a  right  to,  what  it  could  distribute 
during  various  seasons,  how  much  was  in 
ns^  and,  generally,  what  Its  capadty  to  foiv 


nfsfa  water  was  or  might  be.  Tba  only  two 
things  which  toid  in  thU  direction  at  all  were 
the  decree  awarding  it  a  prtwity  for  the 
specified  amount,  and  the  engineer's  measure- 
ments of  Its  cubical  capacity.  It  was  meas- 
ured by  engineers  at  various  pctots  from  one 
near  its  head  gate  to  one  some  20-odd  miles 
beluw.  Tbe  meagemess  of  ibis  proof  is  more 
fully  Illustrated  by  the  statement  of  the 
length  ct  the  ditch.  It  was  113  miles  from 
Its  bead  gate  to  the  end.  The  measurements 
taken  were  some  four  in  number,  at  different 
points  of  the  line,  as  stated.  According  to 
them,  the  capacity  of  tbe  canal  at  the  bead 
gate  was  1,533  cubic  feet.  At  the  waste 
gate  below  It  was  0&2,  20  miles  below  It  was 
671,  and  at  the  other  point  It  was  681,  cnUc 
feet  per  second.  Otherwise  than  as  this  cu- 
bical capacity  may  determine  it,  we  are  unad- 
vised as  to  tbe  capacity  of  the  ditch  to  fur- 
nish watOT.  The  plaintiff  furnished  evidoice 
tending  to  show  a  failure  hy  tbe  company  to 
son;>ly  watw  to  its  customers  for  several  sea- 
sons, and  to  prove  the  difficulty  wliich  the 
oompany  experienced  in  either  obtaining  or 
delivering  water.  The  case  Is  not  clear  as  to 
whether  this  faUure  proceeded  from  a  foUnre 
of  the  supply  of  the  water,  the  lack  of  ca- 
pacity on  the  part  of  the  ditch  to  carry  It, 
or  some  other  physical  facte  about  the  ditch 
which  might  interfere  with  the  delivery  of 
its  supply.  The  ditch  was  new.  and,  accord- 
ing to  the  testimony  of  the  mgineers,  Its 
water  supply  would  be  very  much  diminished 
by  seepage,  as  well  aa  by  evaporation.  After 
this  suit  was  commenced  a  receiver  was  ap- 
pointed to  take  diarge  of  the  dlte^  This  re- 
ceiver gave  erldeice  as  to  the  difficulties 
which  he  experienced  in  delivering  water. 
The  canal  runs  through  three  counties,— 
Otero,  Bent,  and  Prowers.  The  receiver 
found  it  Impossible  to  deliver  water  at  the 
further  end  of  the  ditch  by  ordinary  methods. 
It  was  necessary  to  shut  off  all  tbe  bead 
gates  in  Otero  and  Bent  counties,  to  deliver 
water  in  Prowers.  Some  of  the  witnesses 
tMtifled  that  part  of  the  time  no  water  had 
come  within  SO  miles  of  their  place;  and 
others;  that  there  had  been  an  Insufficient  de- 
livery for  the  purposes  of  successful  Irriga- 
tion. Notwithatandlng  the  ocmcesslon  of  the 
number  of  water  rights  sold  and  paid  for, 
and  a  refusal  to  transfer  the  title  and  man- 
agement to  the  grantees,  an  int^t  to  retoln 
possession  and  CMitrol  of  the  canal  was  ad- 
mitted. Some  evidence  was  offered  about 
two  reservoirs  along  the  line  of  the  canal, 
which  were  apparoitly  expected  to  make  a 
part  of  the  system.  What  Is  called  the 
"Prince  Reservoir"  was  scarcely  a  reservoir 
at  all.  It  was  simply  an  enlai^ement  or  wldpn- 
ing  out  of  the  canal  Into  a  pond  at  a  point 
where  the  surface  of  the  countiy  was  depress 
ed,and  where  It  was  possible,  In  times  of  anex- 
cessiye  supply  of  water,  to  store  water  for  fu- 
ture delivery.  Taking  this  reservoir  at  its 
utmost  capacity,  it  could  only  fiimlsb  what 
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wonid  be  the  eqnlyalent  of  10  water  rights, 
as  tbey  are  meamired  and  designated  In  these 
deeds.  The  King  reserrolr  was  cS  the  line 
of  the  canal,  and  was  supposed  to  be  filled 
throngb  a  lateral  which  ran  from  the  miUu 
line,  by  means  of  which  accnmnlatlng  and 
Burplos  water  could  be  stored  for  future  nae. 
This  reservoir,  bowerer,  had  never  be«i  util- 
ized. While  some  water  had  been  ran  Into 
It,  no  outlet  had  been  constructed,  and,  for 
all  practical  purposes,  it  did  not  exist  as  a 
part  of  the  system.  All  these  facts  respect- 
ing the  capacity  of  the  canal  to  fnnilsh  wa- 
ter, and  the  sale  of  water  rights,  were  set 
forth  Id  the  bill.  The  answer  took  Issne  on 
some  of  these  matters,  lliereln  the  actual 
and  estimated  capacity  of  the  canal  and  its 
reservoirs  was  put  at  l,28l  cubic  feet.  Of 
course,  the  company  cannot  now  controvert 
this  admission.  It  introduced  evidence  to 
establish  how  many  water  rights  could  be 
delivered  from  the  two  reservoirs,  if  they  had 
been  full  and  available.  The  cai>acity  of  the 
Prince  was  10,  and  of  the  King  1S7,  cuMc 
feet.  There  was  no  evidence  as  to  the  extent 
of  tbe  user  of  these  water  rights  by  the  pur- 
chasers. While  the  deeds  apedfled  tbe  water 
was  to  be  used  upon  a  designated  tract  of 
land,  there  was  reserved  to  the  erantee  tbe 
right  to  use  It  on  any  other  land  which  he 
□light  own,  providing  the  relocation  was 
made  wlthoat  detriment  or  expense  to  tbe 
company.  On  this  proof  the  court  entered 
8  decree,  and  found,  as  a  matter  of  fact,  that 
the  capacity  of  the  canal  had  been  oversold, 
and  that  the  holders  of  the  water  deeds  were 
entitled  to  the  performance  of  the  contract 
It  was  adjudged  that  the  company  Aonld  de- 
liver a  proper  deed  of  conveyance  of  its  canal 
and  reservoirs,  with  Its  property  rights  and 
franchisee,  "to  such  new  corporation  as  the 
plaintiff  and  other  holders  of  water  rights  In 
the  said  canal  may  organize,  for  the  puipose 
of  (grating  and  managing  tbe  said  property; 
and.  In  default  of  tbe  defendant  company  so 
doing,  let  the  clerk  of  this  court  execute  such 
conveyance."  The  court  reserved  all  ques- 
tions as  to  the  persons  who  shoirid  be  entltled 
to  participate  in  the  new  company,  and  as  to 
the  cancellation  of  water  rights  which  might 
be  found  to  be  illegal,  continued  the  man- 
agement of  the  canal  in  the  bands  of  the  re- 
ceiver, maintained  the  injunction,  and  direct- 
ed the  receiver  to  r^rt  certain  matters  of 
fact  which  might  be  essential  for  the  ulti- 
mate decree.  From  this  decree  the  company 
appealed,  and  brought  the  case  here. 

Gmcrsoa  J.  Short  and  John  R.  Smith,  for 
a^ieUanL  Obaries  E.  Gast,  for  appeUea 

BI8SKLL,  J.  (after  stating  the  factt).  Moat 
ct  tbe  difflcultles  which  wonld  have  environed 
this  case  If  its  principal  questions  were  res 
nova  bave  been  removed  by  a  recent  decision 
of  tbe  supreme  court  Wyatt  v.  Irrigation 
G4k.  IS  Cokk  286,  88  Pa&  144.    With  some 


matters  dbcussed  In  that  decWon.  wherein 
there  was  a  dUTereoce  of  c^ilnioii  between  the 
majority  of  tbls  court  *•  thcD.  constituted, 
and  it,  we  have  nothing  to  do.  It  la  here 
wholly  unnecessary  to  exandne  ttie  status  ct 
a  ditch  company,  or  of  a  purchaser  of  water 
from  It,  respecting  their  relative  or  their 
particular  estate,  title,  or  property  rights,  ei- 
ther in  the  ditch,  tbe  water,  or  both,  save  as 
they  are  expressed  in  the  alleged  contract. 
The  present  cwtroveny  mnst  be  settled  by 
the  construction  of  that  contract  as  affected, 
If  at  all,  by  the  proof  concerning  the  acts  ol 
the  contracting  pawns,  and  the  happening  of 
the  events  which  are  claimed  to  give  rise  to 
the  cause  of  action  laid  In  the  bilL  Tbe  two 
casea  are  presented  In  a  radically  different 
way.  The  first  was  an  appeal  fran  a  Judg- 
ment sustalnli^  a  demurrer  to  a  complaint 
which  set  tip  a  contract  similar,  in  some  of  Its 
essential  features,  to  the  one  laid  in  the  pres- 
ent bill.  In  this  suit  there  was  a  deed  exe- 
cuted by  tbe  company  to  Hess,  containing  the 
ctmdltlons.  The  only  conctirring  particulars 
in  the  two  cases,  whi<±  must  necessarily 
lead  to  similar  results,  are  to  be  found  In 
the  terms  ot  the  deed.  In  tbe  one  case,  and  of 
the  contract,  in  the  other,  and  the  force  and 
effect  to  be  given  to  the  language  which  tbe 
parties  used.  In  the  tornm  case  the  court 
resorted  to  tbe  definition  of  a  "water  right" 
contained  In  tbe  printed  forms  and  contracts 
used  by  the  lrrigatl<n  company.  Here,  In 
tbe  language  of  the  deed  itself,  we  find  the 
same  aid  to  Interpretation  which  was  held 
controlling  In  the  Judgment  of  the  supreme 
court  In  the  fmner  litigation.  By  recur- 
ring to  the  statement  of  facts,  it  will  be  ob- 
served the  company  granted  to  Hess  1^ 
water  rights.  What  m  "water  right"  was  Is 
d^ned  by  the  following  language  in  the 
deed:  "That  is  to  say,  tbe  right  to  the  use  of 
water  flowing  throngh  tbe  canal  of  said  first 
party,  each  water  right  representing  one  and 
forty-four  one-hundredtbs  <1.44)  cubic  feet  of 
water  flowing  under  a  weir  per  second." 
Having  in  view  this  definition  of  the  term 
"water  right,"  we  must  reenr  to  a  subsequent 
condition,  which  is  in  reality  the  basis  of  the 
suit  By  a  p(^<m  of  the  eievraitb  ccoiditlon, 
it  was  substantially  stipulated  that  wh«i  tbe 
company  should  have  sold,  and  have  out- 
standing, a  number  of  water  rights  equal  to 
the  estimated  capacity  of  the  company  to 
ftimlsh  water,  and  two-thirds  of  those  rights 
should  have  been  fully  paid  for  according  to 
the  terms  of  the  contract,  then  the  title  to  tbe 
canal  should  pass  to  the  holders  of  the  deeds. 
Id  tbls  latter  particular,  there  is  a  very  wide 
difference  between  the  Wyatt  Oase  and  the 
present  In  the  Wyatt  Case  the  agreement 
provided  that  upon  the  happening  of  tbe  con- 
tingency, to  wit  tbe  disposition  ot  a  certain 
amount  of  water  rights,  tbe  company  should 
ieane  to  tbe  other  contracting  party  a  certain 
number  of  shares  of  stock  In  the  corporation, 
which  would  be  evidence  of  bis  right  to  tbe 
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coctroTand  manageiaent  of  tbe  propertr.  lAe 
condltbm  oontalned  In  tbe  preunt  deeil  !■ 
modi  mom  panuwiTe  and  eontroUlng.  It 
U  as  a&K^te  agreement  betiram  the  eompai- 
ny  and  tlu  conanmei:  tliat  npu  tlie  lu^penlng 
of  the  event,  to  wit,  tibe  sale  by  tbe  company 
of  the  fnll  qnantlty  of  vater  vhlcta  It  aboidd 
be  aide  to  fumlab,  and  tbe  receipt  of  pay 
tberefor,  tbe  boldras  of  deeds,  vtao  may  bare 
paid  tbe  mon^,  diall  tbereupon  become  the 
owners  of  the  canal,  subject,  of  conrae,  to 
certain  other  condldons  and  feature^  oi  regu- 
lation and  coDtnd,  which  are  fwelitn  to  the 
preseiit  discussion.  Accepting  the  constrac- 
Uon  of  tbe  sapraoe  court  o{  the  wwda  "es- 
timated capacity  to  tarnish,"  we  must  con- 
clude that  If  tbe  contingency  has  happoied 
the  purchasers  of  water  by  deed  £rom  tbe 
present  appellant  have  acQulred  an  absolute 
vested  Interest  bi  the  ditch,  have  beccnue  own- 
era  of  the  pR^terty,  and  are  entitled  to  have 
the  sdume  provided  for  carried  out,  and  tbe 
eridaces  of  that  tlUe  execu'ted  and  delivered 
to  them.  Tlie  stipuUitlon  into  wtalcb  the  par^ 
ties  have  entered,  coupled  with  tbe  other 
proof  contained  in  the  record,  certainly  es- 
tablishes the  Goncuirence  vt  those  things 
which  Invest  Ibe  grantees  wltb  tbe  right  to 
these  evidences  of  tltie. 

It  is  agreed,  tbe  company  has  sold  1,010 
cnblc  feet  of  water,  and  baa  recrived  Its 
pay  tor  more  than  two-tblrds  nt  It  The  oa- 
ly  remaining  inquiry  Is  wbettaer  the  1,010 
cubic  feet  Is  coincident  with  Its  capacity  to 
fumlsb  water.  Its  capacity  to  fumlab  wa- 
ter la  not  measured  py  the  inches  which 
would  be  the  quotient  of  the  cubical  capacity 
of  the  ditch  divided  by  the  number  of  ynter 
rights  which  have  been  sold,  but  It  Is  the  quo- 
tient derived  by  dividing  tbe  total  amount  of 
water  which  tbe  proof  shows  tbe  company  la 
able  to  furnish  by  the  number  at  rights,  ac- 
cording to  tbe  definition  furnished  by  itself 
and  its  own  deed,  which  have  been  disposed 
of.  The  same  result  would  be  reached  If  the 
cubical  capacity  of  the  ditch  was  taken  as 
the  dividend  in  the  present  case.  This  sug- 
gestion is  not  made  for  tbe  purpose  Indi- 
cating any  dissent  from  the  concloMon  reach- 
ed by  tbe  supreme  court,  but  to  dononstrate 
that,  aa  the  event  haa  hiyvened,  the  plain- 
tiffs are  entitled  to  some  rrilef.  There  was 
a  very  distinct  failure  of  proof  on  the  part  of 
the  plaintiff  respecting  the  exact  amoimt  ot 
water  which  the  company  could  fumliUi;  In 
other  words,  Its  capacity  to  furnish  water 
was  not  very  satisfactorily  settled.  The 
plaintiff  produced  a  decree  establishing  tbe 
priority  of  the  company  to  761  cubic  feet 
over  subsequent  apprc^rlators  ot  vratw  from 
tbe  river.  Its  rdation  to  all  approprlators 
was  not  established,— at  least  with  reference 
to  tbe  water  supply  of  the  river.  This  was 
In  no  manner  a  measure  of  Its  capacity  to 
fumlsb,  because  It  did  not  definitely  deter- 
mine the  supply.  But  hi  another  respect  tbe 
plaintiff  assumed  and  discharged  tbe  bur- 


den by  the  testimony  whldi  be  produced  re- 
q>ectlng  the  Inadequacy  of  the  supply  from 
year  to  year  to  furnish  the  various  users  un- 
der the  ditch.  Tbe  evidence  In  this  regard 
was  not  very  satlaCactory,  but  the  company 
did  not  undertake  particulaHy  to  dispute  It, 
and  it  may  be  fairly  assumed  to  have  been 
shown  that  sufltelent  water  did  not  flow 
tbrougti  the  ditch  to  satisfy  tbe  needs  of  Its 
consumers  at  the  times  when  water  was 
wanted  for  irrigating  purposes.  Witnesses 
wwe  produced  who  testified  respecting  the 
slie  of  the  ditch.  The  engineers  were  agreed 
OD  this  subject  Tbe  ditch  waa  large  enough, 
at  Its  bead  gate,  to  carry  more  than  the  wa- 
ter which  bad  beoi  sold,  but  20  mUes  from 
this  gate  Its  dimensions  were  limited  to  671 
cubic  feet  Whether,  with  a  continuous  flow, 
this  vroidd  have  succeeded  in  discharging  the 
1,010  cubic  feet  which  the  company  had  sold, 
and  give  to  tbe  putchasara  the  water  t« 
which  they  vrwe  enUtled.  cannot  be  exactly 
and  definitely  determined.  Possibly,  If  It  was. 
run  bank  full,  and  continuously,  the  parties 
might  have  succeeded  In  getting  what  thi>y 
had  purchased.  We  are  unable  to  condnde 
what  the  fact  may  be  about  It,  but  the  size 
of  the  dltcb,  coupled  with  tbe  proof  zespect- 
ing  tbe  failure  to  deliver  water,  and  the  find- 
ing of  the  court  that  the  company  bad  over- 
Sfrid  Its  capacity,  la  sufficient  to  entllle  ua 
to  condude  that  there  were  a  number  of  wa- 
ter righta  outstanding  equal  to  tbe  capacity 
of  tbe  company  to  furnish  water;  and,  when 
It  is  conceded  that  two-tblrda  of  th^  bad 
been  paid  for,  tbe  right  of  the  parties  to  re- 
lief Is  manifest  Voy  nmeh  discussion  has 
bem  Indulged  In  by  counad  ravsctlng  the 
reservoir  rights  at  the  company,  and  the  In- 
crease which  the  reeervolra  add  to  the  ca- 
pacity of  tbe  canal  to  furnish  water.  There 
are  two  answers  to  the  conteatUm.  The 
agreement  Is  that  the  grantees  shall  become 
the  owners  when  tbe  company  shall  have 
mM  Its  ditch  capacity,  not  when  It  ahall  have 
•old  its  dltcb  plus  Its  reeervolr  c^iacity. 
Again,  fben  Is  no  proof  of  the  avallablUly  of 
these  reservoirs.  If  It  be  aasumed  that  the 
Prince  reeem^  is  so  far  complied  as  to  be 
useful  In  storing  water  and  adding  to  the  sup- 
ply, this  will  only  add  10  water  rights  to 
those  which  may  be  furnished  from  tbe  di- 
rect delivery  of  tbe  canid  IteeU.  Tbe  King 
reservoir  may  be  dismissed  from  considera- 
tion. It  is  not  completed,  and  Is  totsUy  use- 
less without  an  outlet  which  has  never  been 
constructed.  If  the  company  desired  to  pre- 
serve the  control  of  Its  canal,  and  dispose  of 
water  which  could  be  supplied  from  this  res- 
ervoir, as  a  part  of  its  gen»al  ayston,  and 
defer  tbe  time  when  the  title  to  the  canal 
riionld  vest  In  Its  grantees,  it  wu  Incum- 
bent upon  it  to  complete  It  and  make  It  a 
part  of  the  system  which  It  contoids  waa  Its 
original  scheme.  At  present  It  is  no  part  ni 
it.  A  very  ingenious  argument  Is  sought  to 
be  constructed  upon  the  CQnqmtation  of  tJie 
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lenfftb  of  time  It  takes  to  Irrigate  80  acres 
of  land,  the  number  of  days  which  land  must 
be  irrigated  for  saccessfal  agriculture,  and 
the  number  of  times  the  Prince  reservoir 
could  be  filled  and  emptied  during  an  entire 
season.  The  amount  of  water  which  could 
thus  be  stored  and  delivered  la  estimated  at 
an  enormous  quantity,  which.  It  Is  Insisted, 
should  be  taken  as  a  pai*t  of  the  estimated 
caiMiclty  of  the  canal  to  furnish  water.  We 
cnnaot  assent  to  the  theory.  In  the  first 
place,  the  company  has  sold  and  granted  a 
definite  water  right,  of  1.44  cubic  inches,  and 
has  stipulated  that  there  shall  be  a  continu- 
ous flow  from  April  until  November.  It  Is 
impossible  for  it  to  escape  the  force  at  this 
contract,  and  to  relieve  itself  of  the  liability 
which  It  has  assumed  by  the  contention  that 
water  is  only  necessary  for  Irrigation  during 
a  limited  period,  and  in  a  quantity  greatly 
less  than  tliat  whlcli  the  company  has  con- 
tracted to  deliver.  Whatever  might  be  the 
rights  of  the  company  and  the  purchasers,  or 
of  the  purchasers  themselves,  under  the  pro- 
rating 8}'8tem  which  Is  suggested  in  the  con- 
tract, may  be  left  wholly  out  of  mnsidera- 
llon.  This  case  does  not  Involve  the  rights 
of  consumo^  as  between  themselves,  nor 
the  rights  of  the  company  as  a  consumer 
of  water  under  the  same  ditch  and  from  the 
name  supply.  The  naked  question  In  this 
case  is  whether  the  grantees  are  entitled  to 
be  treated  as  the  owners  of  the  property,  and 
have  a  right  to  insist  on  the  formation  of  a 
new  company  according  to  the  scheme  out- 
lined in  their  deed,  and  to  the  d^very  of 
stock  according  to  the  terms  of  their  con- 
tracL  We  oouclude  this  time  has  arrived, 
and  that,  according  to  the  present  record,  the 
grantees  of  the  company  are  entitled  to  com- 
pel the  organization  of  the  new  corpoiatlon 
contemplated  by  Uieir  contract,  and  to  the 
issue  of  capital  stock  to  them  In  such  pro- 
portion as  their  interest  warrant& 

The  decree  was  not  aptly  drawn  for  the 
enforcenaent  of  these  rights.  It  provided  that 
the  plaintiff  and  tlie  other  holders  of  deeds 
might  o^anlze  this  corporation.  Such  was 
not  the  provision  of  the  contract,  nor  was 
the  plaintiff,  on  the  proof  wliich  be  offered, 
entitled  to  that  relief.  He  had  the  right  fo 
Inshst  that  the  board  of  direct<HS  of  the  La 
Junta  Company  should  designate  five  pec- 
sons,  who  were  the  holders  ot  watw  rights 
to  organize  a  new  company,  and  distribute 
the  stock  in  accordance  with  the  scheme  pro- 
vided. Beycaid  that  the  court  could  not  go. 
Of  coarse.  It  would  be  true,  if  the  board  of 
directors  of  the  La  Junta  Company  should 
refuse  to  execute  the  mandate  of  the  court,  a 
way  could  be  found  by  which  action  could 
be  compelled,  or.  in  case  of  failure,  the  rights 
of  the  plaintiff  and  bis  cograntees  could  l>e 
conserved  and  protected.  The  parties  are 
entitled  to  have  the  new  company  oi^anlzed, 
and  to  receive  their  stock.  For  the  error 
which  the  court  committed  in  entering  the 
decree  In  tbe  form  wUch  it  did,  the  case 


must  be  reversed,  and  sent  ba(&  tot  fwtbor 
proceedings  In  conf&tmity  wUli  this  oplnloo. 
Bevwud. 


STATE  T.  ALLPHIN.i 

(Court  of  Appeals  of  Kansas.  Southern  Depar^ 
ment.  W.  D.    Oct.  S.  1896.) 

Iktozicatiko  Ltqcors  — Uitlawpcl  Bubs— Bv^ 
noisMOT  or  Complaint— JUKiSDionoM 
nr  A  JcsTiCK. 

1.  A  complaint  before  a  justice  of  the  peace 
charging  the  defenOaot,  on  tlii;  4th  day  of  No- 
vemfier,  18&4,  with  selling  spirituous,  malt,  vi- 
nous, fermented,  and  ottier  intoxicating  liquors 
(civiog  the  name  of  the  county  and  state)  with* 
out  tuing  out  and  having  a  permit  therefw.  Is 
&  sufficient  complaint  against  the  party  tor  a 
viol&tion  of  the  prohibitory  law. 

2.  A  complaint  before  a  justice  of  the  peace 
that  a  certain  building  (describing  It  and  giving 
its  location)  in  the  city  of  Sterling,  Rice  county, 
in  tbe  state  of  Kansas,  was,  and  still  continues 
to  be,  B  place  where  spirituous,  vinous,  malt,  fer- 
mented, and  other  intoxicating  liquors  were 
and  have  Iteen,  and  still  are  continning  to  be. 
sold  and  bartercMl  in  violation  of  an  act  of  the 
leeislature  of  the  state  of  Kansas  entitled  "An 
act  to  prohibit  tiie  manufacture  and  sale  of  in- 
toxicating liquors,  except  for  medical,  sdentific 
and  mecnamcal  purposes  and  to  regulate  the 
manufacture  and  sale  for  the  excepted  pur- 
poses" (Laws  1881,  p.  233),  and  that  James 
M.  Ailphin  did  then  and  there,  at  the  times 
above  stated,  unlawfully  keep  and  m^ntain, 
and  still  continues  to  keep  and  maintain,  said 
above-described  place,  contains  all  the  necessary 
facts  to  constitute  a  public  offense,  under  tbe 
prohibitory  law,  for  the  maintaining  of  a  nui- 
sance. 

3.  Tbe  keeping  or  maintaining  of  a  nui- 
sance, nnder  section  13  of  the  prohibitory  law, 
Is  a  misdemeanor,  and  witliin  the  jurisdictioa 
of  a  justice  of  the  peace. 

4.  Where  a  complaint  before  a  justice  of 
the  peace  contains  two  or  more  counts,  and  the 
time  and  place  is  definitely  stated  in  the  first 
count  thereof,  and,  in  tbe  subsequent  counts 
thereof,  charges  the  defendant  with  then  and 
there  doing  acts  which  constitute  an  offense. 
It  is  a  sufGcient  setting  forth  of  the  time  so  as 
to  Inform  the  defendant  of  the  time  of  the 
commiiiBioQ  of  the  offense. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Rice  county; 
Ansel  B.  Clark,  Judge. 

James  M.  Ailphin,  having  been  ccmvicted 
of  selling  Intoxicating  liquors  unlawfully, 
appeals.  Affirmed. 

J.  W.  Brincfcertioff  and  Davidson  &  Wil- 
liams, for  appellant.  S.  H.  Jones,  Go.  Atty., 
Samuti  Jones,  and  0.  M.  Vaicf,  for  tbe  State. 

JOHNSON,  P.  7.  This  was  a  prosecution 
coihmeneed  before  a  juatlce  of  the  peace  In 
Rice  conoty,  Kan.,  against  tbe  defendant,  for 
a  violation  of  the  prohibitory  liquor  law.  In 
whicli  the  defendant  was  charged,  in  six 
counta,  foe  ules  of  Intoxicating  liquor  con- 
trary to  tbe  statute;  also,  in  tbe  seventh 
count,  he  was  chained  with  keeping  and 
maintaining  a  nuisance.  The  first  count  is 
as  follows:  *'A.  E.  Wtilman,  being  duly 
sworn,  oa  his  oath  says  that  on  the  4th  day 
of  November,  A.  D.  1894,  In  the  county  of 

1  Rtfiearing  denied. 
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Blea^  tB  the  atato  ct  Kanius,  one  Jsmea  U. 
Abphtn,  flidrltnora,  malt,  Tiooiifl,  fennented, 
aiul  other  Intoxicating  UqntMTB,  without  flm 
taJdng  out  and  having  a  pennlt  tha«for, 
then  and  there  unlawfully  and  wllUnlly  did 
sell,  contrary  to  the  forms  at  the  itatute  In 
Buch  ca«efl  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kan- 
sas." The  second,  third,  fourth,  fifth,  and 
sixth  counts  are  similar  to  the  first.  The 
seventh  count  Is  aa  follows:  Seventh  count: 
"And  the  said  A.  B.  W^man.  being  duly 
Bwtxn,  oa  his  oath  says  that  the  wooden 
building  located  and  standing  on  lot  dgbty- 
ntne,  Broadway  street,  In  the  dty  ot  Sterling, 
in  said  county  and  state,  was.  and  still  coo.- 
tlnues  to  be,  a  place  where  spirituous,  vi- 
nous, nudt,  fermented,  and  other  lnt<niGating 
liquors  were  and  have  been,  and  ore  stlU 
continuing  to  be,  sold  and  bartered  In  vtola- 
Uon  of  ui  act  of  the  legislature  of  the  state 
ot  Kansas  eitltled  'An  act  to  prohibit  the 
manufacture  and  sale  of  Intoxicating  liquors, 
except  for  medical,  scientific  and  mechanical 
pui^Mses,  and  to  regulate  the  manufacture 
and  sale  thereof  for  sudi  excepted  purposes' 
[Laws  1S81,  p.  283]  to  the  ctHnmon  nuisance 
of  the  cltlxeos  and  people  of  the  state  of 
Kansas,  and  that  James  M.  AUpbln  then  and 
there,  at  the  times  above  stated,  unlawfully 
did  keep  and  maintain,  and  still  continues  to 
keep  and  maintain,  said  place  above  describ- 
edt  without  first  taking  out  and  having  a 
p«>mlt  therefor,  to  the  common  nuisance  of 
the  citlzras  and  people  ot  the  state  of  Kan- 
sas." To  this  complaint  the  d^aidant  filed 
a  motion  to  quash,  setting  up  five  separate 
causes  why  the  complaint  Should  be  quash- 
ed: "<!}  That  the  said  pretended  cwnplalnt 
is  l»d  for  duplicity.  (2)  That  said  pretend- 
ed complaint  assumes  and  undertalcM  to 
charge  this  defendant  with  two  separate  and 
distinct  offoDses  under  the  laws  of  the  state 
of  Kansas.  (S)  TbAt  two  crimes  under  the 
laws  of  the  stete  of  Kansas,  which  crimes 
we  totally  distinct  and  separable,  are  at- 
tempted to  be  charged  In  said  complaint  (4) 
That  the  sixth  count  In  said  complaint  la  bad 
tor  duplicity,  in  that  It  attempte  to  charge 
two  distinct  and  separate  offenses.  (5)  That 
said  complaint,  nor  any  count  thereof,  states 
any  (tf  ense  against  the  laws  of  the  state  of 
Kansas."  This  motlMi  was  ai^ed  before 
the  Justice  of  the  peace,  and  overruled,  and 
defendant  tried  before  said  Jnstlee  and'  a 
Jury  oa  said  complaint,  and  was  found  gull^ 
on  the  first  and  seventh  counts,  and  not 
guilty  on  the  second,  third,  fourth,  fifth,  and 
sixth  counte,  and  was  fined  by  said  Justice  of 
the  peace  for  each  (Aense  so  found  guilty. 
The  defendant  gave  notice  at  an  appeal,  and 
the  case  waa  appealed  to  the  district  court  of 
Rice  county,  and  raid  motion  to  quash  the 
ctHnpIalnt  was  argued  In  the  district  coort, 
and  overruled,  and  defendant  tried  upon  said 
first  and  seventh  counts  in  said  complaint, 
which  resulted  In  a  convlctitm  on  said  counts; 
and  the  defendant  was  fined  tm  the  first 


count  1100,  and  adjudged  to  stand  bnpriaoii- 
ed  In  the  county  Jail  for  SO  days,  and  on  the 
seventh  count  wss  fined  |10(^  and  Imprlam- 
ment  In  the  county  Ji^  for  SO  days;  and 
ftom  the  Judgment  Imposbig  such  fine  and 
ImiMisonment  on  said  counts  the  d^endant 
appealed  to  the  supreme  court,  and  the  case 
BO  appealed  was  duly  certified  fran  the  so* 
preme  court  to  this  court  for  Its  determlna- 
tltsi.  The  defendant  having  been  acquitted 
on  the  second,  third,  tourth,  fifth,  and  sixth 
counts  in  the  complalnl^  It  Is  unnecessary  to 
notice  any  of  the  objectlcms  urged  sgalnst 
the  complaint,  so  &r  as  these  five  counts  are 
concerned.  We  will  treat  the  complaint  as 
though  it  contained  the  two  remaining 
counts,  to  wit,  the  first  and  sevoith. 

The  first  error  complained  of  1^  defendant 
la  that  the  district  court  erred  In  not  sns- 
telnlng  defendant's  motltm  to  quash  the  com- 
plaint,  or  to  either  count  thereof.  The  first 
count  charges  the  defendant  with  selling 
si^tuom,  malt  vinous,  fermented,  and  oth- 
er intoxicating  liquors  In  Rice  county.  In  the 
stoto  of  Kansas,  wlttiout  then  and  there  tak- 
ing out  and  having  a  i»ermtt  therefor.  This 
count  contains  a  statemoit  of  fact  constltnt- 
Ing  a  putdic  offmae  agalnit  the  laws  of  the 
state.  In  dear  and  condK  manner,  and  con- 
talna  all  that  is  necessary  in  charing  a  rtn- 
gle  offraae  under  section  4,  c.  1^  Laws  1885. 
being  sectlMt  886,  c.  81.  Qod.  St  1689,  and 
the  obJectlMi  thereto  was  pnqtoly  overruled. 

The  sevcmth  count  charges  that  "the  wood- 
en building  located  and  standing  on  lot  89; 
Broadway  street  In  tiie  city  at  Stating,  in 
the  county  of  Rice,  and  state  of  Kansaa,  was, 
and  still  continues  to  -be,  a  place  where  spir- 
ituous, vinous,  malt,  fo-mented,  and  other 
Intoxicating  llquom  were  and  have  been,  and 
still  are  continuhig  to  be,  sdd  and  bartered 
In  vIolatl<m  of  an  act  (tf  the  legislature  of 
the  state  of  Kansas  entitled  'An  act  to  pro- 
hlblt  the  manufacture  and  sale  of  Intoricat- 
Ing  llqwMn  enept  fer  medical,  sdentlflc  and 
mechanical  purposes,  and  to  regulate  the 
mannfactore  and  sale  thereof  for  such  ex- 
cepted purposec^  [Laws  1881,  p.  233],  to  the 
etymon  nulsuice  of  the  tAttma  and  people 
of  the  stete  of  Kansas,  and  that  James  K. 
Allphln  then  and  there,  at  the  times  above 
steted,  unlawfully  did  ke^  and  maintain, 
and  still  continues  to  keep  and  niainteln,  the 
said  above-described  place,  without  taking 
out  and  having  a  permit  thevetor."  This 
count  of  the  complaint  contains  a  description 
of  the  place  where  spirituous,  vinous,  malt 
fomented,  and  other  Inttolcatlng  liquors 
have  bem.  and  are  continuing  to  b^  sold  by 
the  defendant  and  the  defendant  has  beni 
at  such  place,  and  still  Is  continuing  to  main- 
tain said  iidace,  and  continuing  to  sell  snrh 
llquWB,  In  violation  of  law,  and  contains  all 
the  necessary  facte  to  constltuto  a  public  of- 
fense under  section  13  of  the  ^hlMtory  act 
and  ccHitalned  In  sectlcoi  882,  e.  SI,  Oen.  St 
1889,  and  contelns  but  a  single  t^ense;  and 
the  moUon  to  ^uash  was  jfroff&Ay  overruled. 
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CoQiml,  Id  tbelr  brie^  do  not  complain  so 
Dmch  aboat  tbe  facts  stated  In  tbe  complaint 
Itsdf.  but  In^Bt  that  the  Justice  of  tbe  peace 
had  no  Jurisdiction  to  bear  and  determine 
the  MTenth  count  In  this  complaint;  and.  If 
tbe  Justice  bad  no  Jurisdiction,  then  tbe  dis- 
trict court  acquired  no  Jurisdiction  by  ap* 
peaL  Section  0  of  article  8  of  tbe  constltn- 
tloQ  of  Kaiuma  provides,  "OVo  Justices  of  the 
peace  shall  be  elected  la  each  township, 
whose  term  of  office  shall  be  two  years  and 
whose  powers  and  duties  shall  be  prescribed 
by  law."  Undo-  this  proTisIon  the  legisla- 
tare  may  confer  upon  Justices  of  the  peace 
such  genmil  or  special  jurisdiction,  not  In 
conflict  wltb  tbe  exclusive  Jurisdiction  vest- 
ed by  tbe  craistltntlon  and  laws  In  other 
courts,  as  it  shall  deem  wise.  Section  1, 
c.  S3,  Gen.  St  18S9,  reads:  "Justices  of  tbe 
peace  shall  have  concurrent  original  Juris- 
diction with  tbe  district  court  co-extenstve 
with  their  respective  counties  In  all  cases 
at  mlsdeoKanoTS,  In  wUdi  the  fine  cannot 
exceed  five  hundred  doUars  and  imprteon- 
ment  cannot  exceed  one  year,  except  as  other- 
wise provided  by  law."  Article  1,  c.  82, 
Gen.  St.  1888,  gives  tbe  deflnltloa  of  "public 
offmses,**  and  the  division  thereof:  "Public 
offmaes  are  divided  Into  fidonles  and  ralsde* 
meanon.  A  teloay  Is  an  offense  punishable 
deetb  or  confinement  and  hard  labor  in 
the  i>enltentlary;  all  other  public  offenses  are 
ndsdcmeauMv."  Tbe  keephig  and  maintain- 
ing a  place  where  spirituous,  vinous;  ferment* 
ed.  and  other  Intoxlcatliig  liquors  are  sold 
for  other  than  the  excepted  purposes  Is  de- 
dared  to  be  a  common  nuisance,  and  punish* 
able  by  fine  ot  not  less  than  $100,  nor  more 
than  $500,  and  by  Imprisonment  In  the  coun- 
ty JaU  not  less  tlun  30  days,  nor  more  than 
90  days.  This  makes  the  maintaining  of 
Muib  a  place  a  public  offense,  and  prescribes 
SDCh  punishment  to  be  inflicted  upon  the 
keeper  or  owner  tborectf  whoievw  be  may 
be  found  guilty,  so  as  to  bring  the  same  with- 
in tbe  definition  of  a  misdemeanor;  and  the 
pnnlshroent  tar  the  offense  Is  socb  as  to 
brinfc  it  within  tbs  Jnrisdlctlon  of  a  Justice 
of  tbe  peace. 

It  is  contended  by  counsd  for  defendant 
that  the  section  of  tbe  prohibitory  law  under 
which  tbe  seventh  count  of  the  complaint 
is  drawn  does  not  confer  Jurisdiction  upon 
Justices  of  the  peace;  that  this  section  does 
not  declare  tbe  c^ense  tbM>eiii  named  to  be 
a  misdemeanor,  bot  says  that  "tbe  owner  or 
keeper  of  the  place  shall  be  adjudged  guil- 
ty of  keeping  a  common  nuisance."  It  is 
true  that  our  statute,  In  defining  what  a  mis- 
demeanor is,  declares  that  all  offenses  not 
felonies  are  misdemeanors;  but  did  tbe  legis- 
laturs^  In  the  act  referred  to,  intend  to  make 
the  keying  and  maintaining  a  common  nnl- 
Mnoe^  as  therein  defined,  a  misdemeanor,  at 
least,  so  as  to  nmfer  Jurisdiction  upon  Jus- 
tices of  the  peace?  The  argument  of  coun- 
sel Is  somewhat  Ingenious,  and  Is  based  up- 
m  tb»  ibeaey  tbat  the  same  sectkm  provides 


for  shutting  np  and  abating  a  nuisance,  and 
for  the  restraining  tit  the  party  fron  keeping 
or  maintaining  the  same,  and  that  the  order 
provided  for  in  this  section  cannot  be  made 
by  a  Justice  of  the  peace;  that  It  is  an  ele- 
mentary principle  of  law  that  the  power  to 
abate  carries  with  it  the  power  to  restrain 
and  enjoin  the  creation  or  maintenance. 
This  section.  In  express  terms,  glvee  both 
power  to  abate  and  enjoin  the  maintenance 
of  one.  Then  the  phrase  In  mid  section  up- 
on tbe  Judgment  of  a  court  having  jurlsdlc- 
ti<m  finding  such  place  to  be  a  nuisance,  In 
this  section,  must  apply  to  a  court  other 
than  a  Justice's  court  This  sectton  dedares 
tbe  place  to  be  a  nnlsance^  and,  upcHi  the 
c(aivlctIon  of  the  keeper  m  owner.  It  pre- 
scribes a  ptmlshmmt  for  keeping  and  main- 
taining the  same,  and  also  provides  for  an 
ii^onctlon  to  enjoin  or  restnUn  the  party 
from  furthtf  maintaining  the  nuisance. 
Esther  or  both  ci  these  remedies  may  be  re- 
sorted to  for  the  purpose  of  enforcing  the 
prohibitory  law.  Justices  of  the  peace  are 
cheers  created  by  the  constitution,  which 
declares  that  they  shall  possess  such  powers 
and  duties  as  shall  be  prescribed  by  law; 
and  the  law  has  prescribed  tbat  they  shall 
have  concurrent  original  Jurisdiction,  in  all 
cases,  ot  mlsdoneanors.  In  which  tbe  fine 
cannot  exceed  $500,  and  the  Imprisonmoit 
cannot  exceed  one  year.  It  was  in  the  power 
ot  the  legislature  to  confer  Jurisdiction  upon 
justices  of  tbe  peace  In  all  cases  of  misde- 
meanors, and,  within  the  constitutional  grant, 
tbe  l^slatnre  has  conferred  concurrent  ju- 
risdiction on  Justices  of  the  peace  to  try 
and  determine  all  cases  of  misdemeanor.  In 
the  case  of  State  v.  Lund,  49  Kan.  209,  80 
Pac.  618:  Th\a  was  a  prosecution  agalpst 
the  defendant  for  maintaining  a  common 
nuisance;  Tt»  defMidant  was  arrested,  and 
taken  before  a  Justice  of  tbe  peace,  on  a  com- 
idaint  charging  him  with  keeping  a  common 
nuisance;  a  hearing  befn'e  the  justice  of 
the  peace,  which  was  treated  as  a  preliminary 
examination;  and  the  d^eudant  Lund,  was 
bound  over  to  the  district  court  and  en- 
tered into  recognizance,  with  sureties,  for 
his  appearance  In  court;  and  the  Justice  of 
the  peace  filed  a  tmnecrlpt  (tf  bis  proceed- 
ings with  tile  clerk  ot  the  district  court;  and 
tfaerenpon  the  county  attorney  filed  an  In- 
fonnation  in  the  district  court,  chanting  tbe 
d^endant  with  maintaining  a  nuisance;  and 
thereupon  the  defendant  filed  a  motion  In 
tbe  district  court  to  dismiss  tbe  prosecution 
for  the  reason  that  the  same  had  been  com- 
menced before  a  Justice  of  the  peace,  and 
the  district  court  bad  no  Jurisdiction,  which 
motion  was  ovwruled,  and  defendant  tried 
and  convicted,  and  appealed  to  the  supreme 
court  Valentine,  J.,  delivering  the  opinion 
of  the  court  says:  '"Hie  first  question  pre> 
sented  in  this  court  is  upon  the  contention 
of  the  defendant  that  the  district  court  did 
not  have  any  jurisdiction  to  hear  and  de- 
termtaie  tte  caa^  and  this  tor  the  reaaon  tbat 
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tbe  action  bad  been  originally  commenced 
before  a  Justice  of  the  peace.  It  Is  claimed 
that  tlie  Justice  of  the  peace  had  Jurisdic- 
tion to  bear  and  determine  the  case  finally, 
and  no  power  to  hold  a  preliminary  examina- 
tion with  respect  thereto,  and  that  he  could 
not  properly  send  the  case  to  the  district 
court,  of  whldi  Is  true  and  correct  •  •  • 
In  other  words.  It  is  claimed  that  the  case 
could  not  go  to  the  district  court  as  from  a 
preliminary  examination,  and  that  It  did  not 
go  to  such  court  as  on  an  appeal,  all  of 
which  is  also  correct"  The  statute  confer- 
rkig  Jurisdiction  on  Justices  of  the  peace  in 
cases  of  misdemeanors.  In  express  terms, 
confers  original  Jurisdiction  upon  them,  con- 
current with  the  district  court,  In  all  cases 
of  misdemeanw.  wtjen  the  fine  cannot  ex- 
ceed $500,  and  the  Imprisonment  cannot  ex- 
ceed six  months.  The  express  power  to  take 
Jurisdiction  of  a  criminal  prosecution,  and 
render  Judgment  therein,  Implies  that  tbe 
court  upon  which  Jurlsdlctlcm  Is  conferred 
may  hear  and  determine  all  queetloiui  that 
properly  or  necessarily  arise  upon  the  trial 
of  the  case,  and  affecting  tbe  party  accused, 
and  InTolved  in  the  action.  The  right  of  the 
public  to  be  protected  against  tbe  beeping 
or  maintaining  a  nuisance,  and  the  guilt  of 
the  party  charged  with  keeping  or  maintain- 
ing tbe  same,  are  in  Issue  on  tbe  trial  of 
tbe  case,  and  to  that  extent  a  Just  determina- 
tion of  tbe  questions  InTc^ved,  arising  on  the 
action,  may  be  had;  and  if  tbe  party  is  found 
guilty  the  Justice  has  power  to  assess  the  pun- 
ishment by  fine  and  imprisonment,  and  baa 
full  power  to  order  the  sheriff,  or  other  pr<^er 
officers,  to  shut  up  and  abate  the  place,  as  a 
nuisance.  The  order  to  E^ut  up  and  abate 
the  place,  as  a  nuisance,  is  not  a  part  of  the 
punishment  for  the  offense,  but  is  allowed  as 
a  protection  of  the  public  against  tbe  recur- 
rence of  the  same  annoyance  to  the  people; 
and,  this  being  the  necessary  sequence  fol- 
lowing the  conviction  of  the  keeper,  the  Jus- 
tice of  the  peace  has  full  power  to  make  the 
order  to  shut  up  and  abate  tbe  place,  as 
a  common  nuisance.  In  the  case  of  State  t. 
Crawford,  28  Kan.  744,  the  court  uses  the 
following  language:  "This  case  grows  out 
of  and  is  founded  upon  the  same  facts  as 
the  case  Just  decided  (28  Kan.  726),  of  this 
same  title,  except  that,  upon  the  facts  of 
this  case,  another  and  additional  question 
is  raised,  to  wit:  Is  the  remedy  glv^  by 
section  1^,  c.  128,  Laws  1881,  proTldlng  for 
shutting  up  and  abating  all  places  where 
intoxicating  liquors  are  manufactured,  sold, 
bartered,  or  given  away  In  vi(^tion  of  law, 
a  cIvU  action  or  a  criminal  proceeding?  Un- 
questionably, we  think,  it  Is  a  criminal  pro- 
ceeding. Tlie  entire  section  seems  to  be  deal- 
ing with  matters  of  a  criminal  nature,  and 
not  with  matters  of  a  civil  nature.  T^ere  Is 
nothing  in  it  that  seems  even  to  squint  to- 
wards a  civil  action.  Besides,  the  abatement 
of  nuisances  always  was  a  matter  for  crim- 
inal jnrladlctlfm,  and  never  was,  at  conunon 


law,  a'  matter  for  civil  Jurisdiction.  It  Is 
true  that  courts  of  equity,  In  rare  cases, 
have  sometimes  taken  Jurisdiction  of  nui- 
sances, and  perpetually  enjoined  tbe  same, 
and  possibly  courts  of  equity  may  have,  in 
extremely  rare  cases,  gtHie  to  tbe  extent  of 
abating  nuisances;  but  such  cases  have  been 
so  extremely  rare  that  they  need  scarcely 
be  taken  into  consideration,  when  attempting 
to  construe  a  statute  which  seemingly  and 
apparently  is  nothing  but  a  criminal  statute." 

It  is  further  Insisted  that  the  compiaini 
la  defective  in  not  stating  tbe  precise  time 
when  the  offense  was  cmnmitted.  The  first, 
second,  third,  fourth,  fifth,  and  sixth  counts 
of  the  complaint  charge  the  offense  to  have 
been  committed  on  the  4tb  day  of  Novem- 
ber, 1894.  and  are  as  definite  and  certain  in 
tbe  allegations  of  tbe  time  as  it  was  possi- 
ble to  make  It  Tbe  sevoith  count,  after 
^escribing  the  building  and  tbe  place 
where  intoxicating  llquois  were  sold,  char-, 
ges:  "Was  and  still  continues  to  be  a  place 
where  spirituous,  vinous,  malt  fermented, 
and  other  intoxicating  liquors  were  and 
have  been,  and  still  are  continuing  to  be. 
sold  and  bartered  in  violation,  *  •  •  and 
that  tbe  said  James  M.  Allphin  then  and 
there,  at  the  times  above  stated,  unlawfully 
did  keep  and  maintain,  and  still  continues 
to  keep  and  maintain,  tbe  said  i^e  above 
described."  Section  105,  c  82,  Gen.  St 
1889,  reads:  *'Tbe  precise  time  of  the  com- 
mlsdon  of  an  ottenoe  need  not  be  stated  In 
tbe  indictment  or  information,  but  Is  suffi- 
cient If  shown  to  have  been  within  the 
statute  of  limitations,  except  where  tbe  time 
is  an  indispensable  ingredient  in  the  of- 
fense." In  the  case  of  Evans  v.  State,  24 
Ohio  St  208,  where  the  Indictment  con- 
tained two  counts,  the  second  count  charged 
the  defendant  as  f(^ows:  "Tbe  said  Sam- 
ud  B.  Ehraus,  on  the  day  and  year  afore- 
said, unlawfully,  violently,  and  In  a  men- 
acing manner,  did  assault  the  said  Amelia 
Gilzer,  then  and  there  being,  and  her,  the 
mid  Amelia  GUzer,  then  and  thae  did 
beat  •  •  *"  On  tbe  trial  the  defendant 
was  found  not  guilty  under  tbe  first  and 
guilty  under  the  second,  count  of  the  in- 
dictment The  defendant  thereupon  filed  a 
motioa,  in  arrest  of  Judgment  for  the  reascm 
that  the  second  connt  did  not  state  the 
place  where  tbe  alleged  offense  was  com- 
mitted. The  court  In  passing  on  the  quee- 
tlon,  says:  "Where  there  are  several  counts 
In  an  Indictment,  In  tbe  first  of  which  tbe 
time  and  place  are  specifically  stated.  It  Is 
sufficient,  under  section  90  of  the  Criminal 
Code,  to  allege  in  tbe  subsequnit  counts 
that  tbe  offense  therein  described  was  then 
and  there  committed."  Secticm  110  of  tbe 
Crimlnftl  Code  of  Kansas  Is  precisely  tbe 
same  as  section  90  of  the  Criminal  €k>de  of 
Ohio,  so  far  as  the  sufficiency  of  the  Infor- 
mation or  Indictment  is  concerned,  aa  to 
tbe  time  and  place.  Sectirai  110  of  the 
Oilmlnal  Oode  ot  Kanaas  icad>:  "Vio  in- 
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dictment  or  Information  may  be  qnaslied  or 
set  aalde  tor  any  of  the  fcdlowiog  defects: 
(1)  For  a  mistake  in  tbe  name  of  the  coart 
at  county  in  the  title  thereof.  (2)  For  the 
want  of  an  alle^tion  of  the  time  or  place 
or  any  material  fact  when  the  venue  and 
the  time  have  once  been  stated  in  the  in- 
dictment or  InformatliHL"  The  complaint 
was  filed  and  sworn  to  on  the  Sth  day  of 
November,  1894.  The  serrath  count  char- 
ges that  a  certain  building  (deecriblnx  It) 
"was  and  Is,  and  still  continues  to  be,  a 
place  where  intoxicating  liquors  were  and 
have  been,  and  now  are,  and  still  continue 
to  be,  sold  in  Tlolation  of  law,  and  the  said 
James  H.  Allpbln  then  and  there  at  the 
times  above  stated  unlawfully  did  keep  and 
maintain  said  place,  and  sUll  continues  to 
keep  and  maintain  said  place.  *  *  *" 
The  complaint  charges  the  defendant  with 
ktH.-'ping  and  maintaining  the  place  at  the 
time  of  making  and  filing  the  complaint, 
OD  the  5th  day  of  November.  1894,  and  la 
a  sutlicieut  charging  of  the  time  so  as  to  In- 
form the  defendant  of  the  offense  of  which 
be  stands  charged,  and  of  the  time  the  ot- 
taiae  was  committed.  State  v.  Cobpw,  31 
Kan.  505,  S  Pac.  429;  State  v.  Brooks,  83 
Kan.  70S;  7  Pa<*.  S91;  1  Bish.  Or.  Proc.  I 
243. 

It  is  contended  by  counsel  tcr  the  defend- 
ant that  the  court  erred  In  the  admlssicm 
of  evidence,  but  they  based  their  objec- 
tion principally  on  the  theory  ttiat  the  court, 
not  having  Jarlsdictlon  of  the  seventh  count, 
erred  In  admitting  evidence  to  show  differ- 
ent sales  made  of  intoxicating  liquors,  to 
the  prejudice  of  the  defendant  on  the  trial, 
bd  far  as  the  Arst  count  was  concerned. 
We  have  examined  the  evidence  given  and 
ofl»^  on  the  trial  of  the  case,  and  find  no 
error  In  the  admission  or  rejecthxi  of  evi- 
depce. 

It  Is  finally  claimed  by  the  defendant  that 
the  Judgment  under  the  seventh  count  of 
the  complaint  is  erroneous,  and  ought  not 
to  stand.  The  Judgment  under  the  seventh 
count  is  as  follows:  "It  Is  considered  and 
adjudged  that  the  said  defendant  *  •  • 
be  adjudged  to  pay  a  fine  of  one  hundred 
dollars,  and  be  Imprisoned  In  the  county 
jali  for  a  period  of  thirty  days,  upon  the 
seventh  count  of  said  complaint,  which  Im- 
prisonment shall  commence  at  the  expira- 
tion of  the  sentence  of  Imprisonment  upon 
the  first  count  hereinbefore  set  forth,  and 
that  the  defendant  is  adjudged  to  pay  the 

cost  of  this  action,  taxed  at  f  ;  that  he 

be  Imprisoned  In  the  county  jail  until  said 
flae  and  costs  are  paid."  Section  250  of  the 
Criminal  Code  reads:  "When  any  person 
shall  be  convicted  of  two  or  more  offenses, 
before  sentence  shall  have  been  pronounced 
upon  him  tor  either  off^se,  the  imprison- 
ment to  which  he  shall  be  sentenced  upon 
the  second  or  other  subsequent  conviction 
aliall  commence  at  the  termination  of  the 
term  of  bnprisonmait  to  whldi  be  shall  be 


adjudged  upon  the  iwloi;  conviction.**  The 
assessment  of  the  One  and  Imprisonment 
are  In  strict  accordance  with  the  statute, 
and  the  time  at  which  the  Imprisonment 
abail  commence  is  In  strict  conformity  with 
section  250  of  the  Criminal  Code.  There 
being  no  error  on  the  trial  of  this  case,  the 
Judgment  of  the  district  court  is  aiOnned. ' 
All  the  -Judges  concorring. 


HUNDLEY  V.  BOARD  OP  OOM'KS  OF 
FINNET  COUNTY.^ 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.    Oct  23,  1895.) 

POWBBB  or  CODMTT  BoABD  —  SSLBCTIOIT  OF  Or- 

rioiAi.  Paper — Contract. 

1.  The  board  of  county  commissioners  has 
the  power  to  make  reasonable  rules  and  regu- 
lations for  the  government  of  its  proceedings ; 
and,  in  the  alweoce  of  proof  to  the  contrary,  s 
reeonsiderntion  of  its  action,  taken  on  a  former 
day  of  the  same  Beasion,  on  any  matter  before 
the  board,  wiii  be  presumed  to  have  been  done 
In  conformity  with  its  rales  and  regulations. 
Higgins  V.  Curtis,  18  Pac.  207,  38  Kan.  283. 

2.  Where  a  board  of  county  commissionerH 
designates  a  certain  newspaper  as  the  official 
paper  of  the  coonty  for  the  u»en  ensuing  year, 
and  afterwards,  and  at  the  same  meeting,  and 
on  the  succeeding  day,  reconsiders  such  action, 
and  at  a  later  day,  at  an  adjourned  meeting, 
designates  another  paper  as  the  offitHal  paper  of 
said  connty  for  the  then  ensuing  year,  and  the 
publisher  of  the  first-designated  paper  has  no- 
tice of  such  reconsideration  at  the  time  it  was 
taken,  and  of  the  fact  that  another  paper  bad 
been  designated  as  the  official  paper  at  the  time 
such  designation  was  made,  he  cannot  place 
himself  in  position  to  recovw  for  the  neces- 
sary publications  made  during  said  year  by 
simply  publishing  the  same,  where  the  record 
discloses  that  none  of  the  matter  so  pobllahed 
bj  him  was  received  from  the  county  board,  or 
anv  of  the  cheers  of  the  connty;  but  his  cause 
of  action,  if  any,  is  for  damages  sustained  by 
him  by  reason  of  such  rescission,  and  the  nam- 
ing of  another  official  paper. 

(SyUabDs  by  the  Court) 

Brror  from  district  conrt,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  by  M.  B.  Hundley  against  the  board 
of  county  eommls^on^  of  Finney  county. 
Defendant  had  judgment,  and  plaintiff  brings 
error.  Affirmed. 

Milton  Brown,  for  plaintiff  in  errw.  B.  F. 
Stocks,  Co.  Atty.,  and  H.  F.  Uason,  for  de- 
fendant In  error. 

COLE,  J.  This  was  an  action  brought  in 
the  district  court  of  Finney  county,  Kan.,  by 
M.  B.  Hundley,  against  the  board  of  connty 
commissioners  of  Finney  county,  ui>on  an  al- 
leged contract  The  cause  was  tried  to  the 
court  upon  an  agreed  statement  of  factSv 
from  which  statement  It  appears  that  Hund- 
ley was  during  the  month  of  January,  18S1), 
and  for  some  time  prior  thereto  had  been, 
the  owner  and  publisher  of  a  weekly  news- 
paper printed  and  published  at  Garden  City, 
In  said  county,  which  paper  was  called  the 
"Finney  Coun^  Democrat";  that  on  the  24tb 
of  January,  1888,  sald  .Hundl^  appeared  be- 
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ton  the  tward  of  comity  commissioners  of 
Finney  county,  at  a  regular  session  of  the 
board,  aad  requested  that  the  said  paper  be 
designated  as  the  official  paper  ot  said  county 
for  the  year  1889,  and  that  be  be  awarded  the 
county  printing  for  said  year.  This  proposl- 
.tlon  was  reduced  to  writing,  and,  as  appears 
by  the  minutes  ot  the  board  of  said  day,  a 
resolution  was  passed  awarding  the  county 
printing  for  that  year,  at  legal  rates,  to  the 
Finney  Coun^  Democrat  It  further  ap- 
pears from  the  agreed  statement  of  facts 
that  Hundley  was  notified  by  the  chairman 
of  the  board,  and  one  of  the  other  members 
of  said  board,  of  the  action  which  had  been 
taken,  such  notification  I>^Dg  ual,  and  being 
given  at  the  place  of  meeting  ot  the  board; 
and  no  other  action  was  taken  by  the  board. 
In  the  matter  of  county  printing,  on  that  day. 
On  the  succeeding  day  a  motion  was  carried 
to  reconsider  the  motion  of  the  board  taken 
on  the  previous  day  with  regard  to  the  desig- 
nation of  the  official  paper,  and  said  Hund- 
ley was  present,  and  objected  to  such  recon- 
sideration. On  the  8th  day  of  February, 
1889,— the  board  b^ng  duly  in  session,  pur- 
suant to  an  adjournment  had  on  the  25th 
day  of  January,— a  motion  was  carried  that 
the  county  clerk  be  directed  to  notify  the 
dlHerent  publishers  of  Garden  City  that  seal- 
ed bids  for  county  printing  would  be  received 
up  to  2  o'clock  of  that  day;  and,  pursuant  to 
that  order,  the  clerk  notified  said  publishers, 
and  the  bids  were  presented  in  accordance 
therewith.  Hundley  declined  to  enter  Into 
competition  with  the  other  publishers,  and 
continued  to  claim  that  he  was  entitled  to 
the  county  printing,  under  the  former  reso- 
lution of  the  board.  On  the  8th  of  February, 
pursuant  to  a  motion  previously  carried,  to 
let  the  county  printing  to  the  lowest  bidder, 
the  printing  was  given  to  -the  Sentinel.  It 
also  appears  from  ttie  agreed  statement  of 
facts  tliat  Hundley  published  in  tlie  Finney 
County  Democrat  the  matter  necessary  and 
proper  to  be  published  In  the  official  paper 
of  said  county  during  the  year  1889.  filed 
prefer  proof  thereof  In  the  office  of  the  coun- 
ty clerk  of  said  county,  and  duly  presented 
his  sworn  voachers  for  the  publications  sued 
for  In  his  petition,  l)efore  bringing  this  ac- 
tion, and  that  bis  demand  for  payment  was 
rejected  by  said  board.  It  also  appears  tliat 
the  account  sued  upon  by  Hundley,  so  far  as 
the  items  and  publications  are  concerned,  Is 
correct,  at  the  maximum  legal  rate,  and  that 
the  publications  charged  for  are  all  matters 
pn^er  and  necessary  to  be  published  by  the 
county  official  paper,  except  an  Item  of  $70. 
Upon  this  agreed  statemait  of  facts,  the 
court  rendered  judgmmt  for  the  board  ot 
county  commissioners,  to  the  entering  of 
which  judgment,  as  well  as  the  overruling  ot 
a  motion  for  a  new  trial,  Hundley  duly  ob- 
jected and  excepted,  and  brings  the  case  here 
for  review. 

It  iB  contended  by  the  plaintiff  In  errw 
that  when  the  written  proposition  of  Himd* 


ley  had  been  mode,  and  accepted  by  the 
board,  a  contract  had  been  completed,  and 
that  no  future  action  of  the  board,  even  If 
taken  at  Ibe  same  meeting,  conld  cbaufre 
his  rights  under  the  contract,  and  that,  th«re- 
fbre,  he  had  a  right  to  publish  the  matten 
necessary  to  be  published  for  the  connty, 
and  bring  his  action  for  publt^ng  the  same, 
at  the  maximum  rate.  Paragraph  1^,  Oen. 
St.  1880,  givea  the  board  of  county  commis- 
sioners of  each  county  in  this  state  exclu- 
sive control  of  all  expenditures  In  connection 
with  the  connty  printing;  and  If  a  contract 
was  made  by  the  board,  and  no  rate  speci- 
fied, there  can  be  no  doubt  tlie  recovery  could 
be  had  at  the  legal  rate,  the  same  aa  a  party 
might  recover  the  maximum  legal  rate  of  in- 
terest allowed  upon  a  promissory  note,  where 
no  specific  contract  Is  made  for  a  greater 
rate.    It  Is  the  general  rule  that  corpomte 
bodies,  unless  clearly  restrained  by  legisla- 
tive enactment,  have  the  right  to  reconskler 
a  vote  as  oftra  as  they  see  fit,  provided 
vested  rights  are  not  disturbed,  up  to  the 
time  when,  by  a  conclusive  vote,  accepted  as 
snch  by  Itself,  a  determination  has  been 
reached,  and  they  adopt  rules  as  to  tbe  time 
when  reconsideration  may  be  moved.   In  the 
case  of  Higgins  v.  Curtis,  39  Kan.  283,  IS 
Pac.  207,  our  supreme  court  held,  under  this 
rale,  that,  in  tbe  abswice  ot  proof  to  the  con- 
trary, a  rectmelderatlon  of  Its  action  taken  on  i 
any  former  day  of  the  same  session,  on  any 
matter  before  tbe  board  of  connty  com  mi  s- 
sltmera,  will  be  presumed  to  have  been  done 
in  conformity  with  Its  rules  and  regolatlons. 
Applying  tills  rule,  and  the  views  expresse«l  in 
the  above-cited  case,  the  presumption  arises 
in  this  case  that  the  reconsideration  waa  had, 
and  the  sut>seqnent  action  taken,  in  the  mat- 
ter of  connty  printing,  in  conformity  with 
the  nilra  and  regulations  o£  the  board  of 
county   commissioners   of   Finney  conntr. 
Such  being  the  case,  when  Hundley  made  the 
proposition,  on  the  21th  day  of  January,  he 
did  so  with  the  notice  that  its  acceptance 
was  subject  to  reconndderatlon  at  any  time 
during  that  session  of  the  board,  or,  at  least, 
tmtll  some  action  had  been  taken  by  tbe 
board  whicb  demonstrated  that  they  did  not 
Intend  to  reconsidw  tbe  matter.    He  could 
not'  have  been  mat»lally  damaged  by  tbe 
subsequent  action  of  the  board,  for  it  waa 
taken  immediately,  and  with  notice  to  him. 
This,  however,  would  be  no  good  reason  wby 
he  should  not  recover  what  he  would  be  le- 
gally entitled  to  If  a  contract  actually  ex-  ; 
Isted.  We  are,  however,  of  the  opinion  that 
tbe  board  had  a  right  to  reconsider  the  ac- 
tion taken  by  them  on  tbe  24tb  of  January. 
But  conceding,  for  a  moment,  that  a  eontract| 
odsted,  what  would  be  tbe  nature  of  ttie| 
action  which  must  be  brought  by  Hnndley! 
to  permit  a  recovery  under  the  facts  >n  tt&iai 
case?  Whatever  matter  he  printed  waa  not 
so  printed  under  the  contract,  for  that  had 
been  rescinded  by  tbe  board,  and  he  xr«^ 
celved  none  of  the  matter  pnbllahed  froxn 
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lie  bMtd.  «r  my  at  tbe  officen  of  Fln- 
Dej  oimXj.  lAe  actloii.  If  one  existed  at  all, 
wM  not  vpon  oontnc^  which  tbe  board  ab- 
ulutdr  nfOBed  to  carrr  out,  but  was  for 
loy  damace  be  mlcht  bar*  soatalned  na- 
8011  of  tbe  failure  of  tbe  board  to  perform 
tbeir  port  of  the  contraet  We  a^  tbe 
ppinioD  that  no  ecror  was  committed  In  tbla 
case  tbe  trial  eourt,  and  tbe  Judgment  will 
therefon  bi  ■"""^  All  tbe  Justloea  ooo- 
cuniiic. 


CHAPMAN  et  aL  T.  TALLANT. 

(Conrt  of  AraeaJs  of  KansM,  Southern  Doparb- 
ment,  W.  D.    Oct  23.  1895.) 

Actios  or  Note  —  StnrFioiBifox  or  Fbhtior  — 
Jqoohbht  Qjt  Flbadisob. 
L  nM  petition  la  this  case  examined,  and 
Md  to  be  anffidmt  as  afainst  a  general  demni^ 

tvt. 

2.  Where  tbe  record  in  a  case  disclosea  that 
tbe  Mparate  answen  of  two  defendants  each 
pr>-s«ited  ED  Isase  of  fact,  a  raliag  of  the  courb 
directiu  the  jurj  to  render  a  verdict  for  the 
pliimTiff  opoa  the  urieadiogs,  and  the  action  of 
Ti)!^  (.-ourt  in  Altering  jadgment  for  the  plaintifF 
ii|>'Q  a  verdict  so  rendered.  U  error  where  It 
apt'eara  from  the  record  that  the  only  ground 
ior  Huch  Tcrdict  and  jadgment  was  th«  state 
of  the  pleadinfs  in  the  case. 
iSjrIlabns  ^  the  Court) 

Emr  from  district  co«t,  Flim^  oounty; 
A  J.  Abbott,  Judge. 

Acti<m  by  J.  r,  Tallant  against  C.  0.  Chap- 
man iDd  anottaor.  Plaintiff  had  judgment, 
ud  defendants  bring  errtnr.  Reversed. 

A.  J.  Hoskioson  and  M.  A.  Calhoun,  for 
[ilaintlfla  in  error.  H.  F.  Mason  and  MUtmi 
Brown,  for  defoidant  in  error. 

GOLB,  Z,  J.  F.  Tallant  brought  his  ac- 
tion fn  the  district  court  of  Finney  county, 
lian..  against  C  O.  Chapman  and  H.  P. 
MytMi,  upon  a  certain  promissory  note;  the 
'ormer  being  sued  as  principal  and  the  lat- 
ter as  Indorser  of  said  note.  -The  petition 
u  Anally  amended,  and  upon  which  trial 
vas  bad,  alleged  execution  of  the  note,  and 
itie  specific  manner  in  which  notice  of  non- 
pi7ment  was  claimed  to  have  been  made 
v^poa  Myton  as  such  indoraer. 
The  defendant  MytcMi  interposed  a  general 
'lemnrrer  to  said  petition,  the  overruling  of 
ffhich  la  assigned  as  the  first  error  in  the 
'^e.  The  demurrer  was  properly  overruled. 
"Hie  petition  in  this  case  upon  which  tbe  &c- 
':on  was  heard  was  certainly  sufficient  as 
lEalDst  a  demurrer.  After  the  overruling 
'f  said  demurrer,  the  defendant  Myton  filed 
h's  verified  answer,  which  consieted  of  a 
^''Deral  denial  of  each  and  every  allegation 
'■■-i  the  petition,  excepting  that  he  signed  the 
Q''>te  sued  np<Hi  upon  the  back  thereof,  as 
i'!e:;ed  fn  the  petition.  The  defendant  Chap- 
taaa  filed  an  nnverlled  answer,  consisting  of 
ti  I  reneral  denia]  and  of  a  special  plea  to  the 
It '  }Qriadlellim  of  tbe  court,  upon  the  ground 
a  %tt  bo  wm  a  nonrwldcBit  <tf  Flnn^  county. 


S^n,,  and  was  served  wltii  summons  la 

Kearney  county,  and  that  none  of  tiie  par- 
ties liable  to  an  action  on  said  note  resided 
in  Finney  county,  Kan.,  at  the  time  the 
action  was  commenced,  and  that  none  <tf  the 
parties  liable  on  said  note  were  «rar  sum- 
moned in  Finney  county. 

When  this  cause  was  called  for  trial  a 
jury  waa  impaneled  to  try  tbe  same,  wtaero- 
upcm,  as  the  record  dtscloaes.  counsel  for 
plaintiff  and  defendants  each  stated  their 
case  to  tbe  jury,  at  which  point  a  motion 
waa  made  by  plaintiff  that  the  conrt  direct 
the  Jury  to  return  a  verdict  fw  plaintiff 
upon  tbe  pleadings,  and  without  the  intro- 
duction of  any  evidence,  and  the  court  aus- 
talned  such  motion,  and  the  Jury  retomed  a 
verdict  for  tbe  plaintiff.  This  ruling  of  tbe 
court  Is  assigned  as  tbe  second  arrw,  and 
we  are  of  the  opinion  that  the  positloa  ct 
tbe  plaintiffs  In  error  is  correct  The  an- 
swer of  Myton  tendered  an  Issue  upon  ovwy 
fact  in  the  petition,  with  the  single  excep- 
tion of  the  one  that  be  signed  his  name  upon 
the  back  of  tbe  note.  The  answer  of  Chap- 
man also  tenders  an  Issue  which  demanded 
the  introduction  ot  evidence  eltbw  before 
the  court  or  Jury,  and  therefMV  tbe  sustain- 
ing of  a  motion  for  judgm«it  upon  the  plead- 
ings was  material  wror.  It  is  contended  by 
counsel  for  defendant  in  error  that  the  ac- 
tion of  the  court  was  based  upon  the  state- 
m«it  of  the  counsel  for  plaintiffs  In  error 
to  tiie  jury,  and  not  alone  apw  the  plead- 
logs,  and  that  thla  appears  trom  the  bill  of 
exertions  filed  in  this  case;  but  tiie  recwd 
does  not  disclose  this  fftct,  and  we  must 
look  to  tbe  record  alone  In  this  case  to  de- 
termine what  was  actually  done  In  the  trial 
court  While  it  la  true  that  tbe  record  does 
show  that  the  moti<»  was  mate  and  ene- 
tained  after  tbe  statements  <rf  counstf  to 
tbe  jury,  yet  in  both  the  journal  entry  <mC 
the  proceedings  bad  at  that  time  and  in  the 
bill  of  exceptions  filed  in  thla  case  It  plain- 
ly appears  that  a  specific  reason  was  nrged 
to  the  court  why  a  verdict  and  judgment 
should  be  glYVi  to  tbe  defendant  In  error, 
and  that  reastn  was  that  such  vwdlct  and 
judgment  were  justified  by  tbe  pleadings  In 
the  case;  and  nowhere  does  It  appear,  even 
by  Inference,  that  the  statements  by  counsd 
to  the  jury  formed  any  part  of  the  reason 
for  which  this  verdict  and  judgmoit  wwe 
given  to  tbe  defendant  In  error.  Tbe  judg- 
ment of  the  district  court  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  wltb  tbla  opinion.  All 
the  justices  concurring. 


TERRITORY  v.  ORim 
(Supreme  Court  of  New  MwdeOh   Oet  S, 

1895.) 

FaAOO— iHniOTHBNT  AND  Psoop— VAaUXOB. 

Under  sa  indictment  for  knowingly  pur- 
chasing perBtmal  property  foom  one  not  the 
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owner  thereof,  wUdi  anens  ownership  in  two 
peiMHis,  proof  of  ovnerBhlp  in  mu  ii  inanffi- 
dent. 

Appeal  from  district  court,  Bonta  FA  coun- 
ty; before  Justice  N.  B.  Langhlln. 

Susano  Ortiz  was  convicted  ct  knowingly 
purchasing  persoual  property  of  one  who  was 
not  ownw  thereof,  and  appeals.  Reversed. 

Thomas  B.  Catnu  and  Ofaaries  A.  E^lass, 
for  appellant  36bR  P.  Tlctory,  8oL  Oen., 
for  the  Territory. 

BANTZ,  J.  The  defendant  waa  Indicted, 
tried,  and  convicted  of  knowingly  purchaj^g 
certain  sheep  of  one  who  was  not  the  owner, 
and  who  had  no  right  to  sell  them.  The  In- 
dictment alleged  that  the  sheep  were  the 
property  ot  Audres  G.  De  Baca  and  Apolonlo 
Rael.  The  proof  showed  that  the  sheep  were 
owned  by  the  wife  and  children  of  Andres  O. 
De  Baca,  but  that  he  had  the  care,  custody, 
and  actual  possession  of  them;  that  Apolcmlo 
Rael  also  bad  sheep  in  the  same  band  from 
which  these  were  taken,  but  he  employed  a 
separate  herder,  and  falS'  sheep  were  different- 
ly earmarked.  The  proof  was  sufficient  to 
snstaln  the  averment  <^  property  as  to  Baca, 
but  there  was  no  evidence  of  title;  possessory 
or  otherwise,  in  Rael  of  the  sheep  stolen; 
and  the  question  Is  as  to  whether,  under  an 
allegation  of  ownership  by  two  persons,  prooS 
ot  owueiship  In  only  one  will  be  sufficient 
Starkie  and  Bishop  cite  with  approval  the 
rule  laid  down  by  Lord  Hale,  that  "there 
must  be  certainty  in  every  indictment  touch- 
ing the  thing  wherein  or  of  which  the  offense 
waa  committed."  1  Starkie,  Cr.  PL  (2d  Ed.) 
182.  The  defendant  Is  entitled  to  be  apprised 
of  the  chaige  which  he  Is  to  meet,  and  It 
must  be  so  specific  as  to  Innre  to  his  defense 
upon  a  Babseqn«it  indictment  founded  npou 
the  same  circumstances.  Any  repugnancy  or 
Inconsistency  In  the  name  of  the  parson  in- 
jured will  vitiate  the  IndlctmMit  1  Starkie, 
Or.  PL  185.  The  name  of  the  owner  of  the 
property  cannot  be  dispensed  with  except  In 
partii-iilar  instances,  which  are  exceptltms 
from  the  necessity  of  the  case.  The  Indict- 
ment must  either  state  the  name  of  the  own- 
er or  account  for  the  omission  by  averring 
that  the  owner  is  unknown;  and.  In  general, 
an  inaccuracy  or  repugnancy  In  the  allega- 
tion, or  variance  in  the  proof  of  ownership, 
will  be  fatal  to  the  Indictment  1  Blsh.  Cr. 
Proc.  I  682;  1  Blsh.  New  Cr.  Proc.  S9  5S1. 
082.  Tills  nde.  It  Is  said,  applies  to  larceny, 
burglary,  arson,  embezzlement  extortion,  ma- 
licious mischief,  receiving  stolen  goods,  rob- 
bery, false  pretense,  and.  In  general,  "to  all 
offenses  which  conslBt  wholly  or  In  part  of  a 
wrong  done  to  real  or  personal  property,  or 
the  possession  of  one  who  is  injured  thereby." 
1  Blsh.  New  Or.  Proc.  S  £83.  It  applies  to 
statutory  as  well  as  common-law  offenses.  2 
Blsh.  Cr.  Proc.  IS  843.  850;  Blsh.  St  Crimes, 
H  428,  448,  453,  457.  The  reaaon  ownership 
must  be  proved  as  alleged  li  that  It  Identifies 
the  offense,  distinguishing  It  from  otlker  In- 


stances. Hence,  even  wh«i  needlessly  al- 
leged, proof  appvears  necessary.  1  Blsh.  Cr. 
Proc.  I  488b,  Bubd.  3.  Thus,  an  Indictment 
for  receiving  sttrten  goods  need  not  allege  the 
name  of  the  thief,  but,  If  it  Is  alleged,  the 
evidence  must  correspond  to  the  allegation. 
The  allegation  being  regarded  as  descriptiTe 
of  the  identity  of  the  offense,  If  the  pleader 
sees  fit  to  employ  greater  particularity  In  that 
description  than  really  necessary,  he  most 
nevertheless  prove  It  as  alleged.  1  Blsh. 
New  Cr.  Proc.  H  483,  488.  Tlie  allegation 
of  owner^p  by  two  persons  is  not  satifificl 
by  protrf  of  ownership  by  only  one  of  them, 
and  the  Instruction  given  to  the  Jury  by  the 
court  was  erroneous  in  that  particular.  The 
cause  Is  therefore  reversed  and  remanded. 

GOLUBR  and  HAMII/rON,  33^  concur. 


TBBRITORT  v.  FBIDAT. 

(Snprme  Court  of  New  Mexico.    Oct.  ZL, 

189S.) 

HOHIOIDB— MURDEB  IK  FlKST  DSOBBB — BviDBKCl 

— Faildbb  to  Cbarob  on  Sbcomd  Dbokbb. 

1.  On  trial  for  murder  Id  the  first  d^rree. 
if  there  Is  any  evidence  warrantinE  a  charge  ou 
murder  in  the  second  degre^  tiie  failnre  of  thf 
court  to  give  sadi  charge,  moogh  not  request- 
ed. Is  revwsible  error. 

2.  On  trial  for  mnrdw  in  the  fint  degree, 
defendant  testified  that  deceased  went  to  de- 
fendant's room,  and  began  to  abuse  defendant, 
and  that  defendant  closed  the  door  on  him,  and 
soon  afterwards  went  out  to  find  the  town  mar- 
ahall,  and  that  on  his  return  deceased  was  stand- 
ing a  few  feet  trxm  the  room,  and  mshe*) 
towards  defendant,  and  that  defendant  after 
retreating  10  or  12  feet  shot  and  kilted  him 
with  a  revolver  which  he  had  borrowed  whilp 
in  search  of  the  marshal.  UM,  that  it  waa 
reversible  eiror  for  the  court  to  fail  to  ciharge 
on  murder  in  the  second  degree. 

Appeal  from  dlatrict  court,  Santa  FS  coun- 
ty; before  Jusdce  N.  B.  Lang^illn. 

Roberto  Friday  was  convicted  of  murder  in 
the  first  degree,  and  appeals.  Reversed. 

Frauds  Downs,  tm  appelant  W.  H.  Pope, 
for  the  Territory. 

COLLIER,  3.  It  to  deemed  necessary  to 
advert  to  only  one  of  the  alleged  emxa  urged 
by  appellant  and  to  recite  the  record  and  tbe 
evidence  In  the  transcript  so  far  as  relevant 
to  tbe  same.  The  defendant  was  Indicted  foi 
the  murder  of  one  Zenon  Baca,  fotmd  gxUlty 
In  the  first  degree,  and  sentenced  to  be  bang- 
ed. On  tbe  trial  the  cotut  Instructed  only  as 
to  murder  In  the  first  degree,  or  acquittaL 
The  testimony  which  it  Is  claimed  entitled  the 
defendant  to  an  Instruction  as  to  the  second 
degree  was  that  given  by  the  appellant,  and 
the  material  portions  of  it  are  herdnafter  set 
fortli.  The  testimony  produced  on  the  trial 
by  the  prosecution  does  not  appear  in  the 
transcript  brought  to  this  court  and  tbe 
questlou  jn'esented,  therefore,  la  whether  or 
not  the  court  erred  In  omitting  to  instruct 
HsB  Jtiry  as  to  the  second  decree  o£  mnrdcr. 
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and  not  whether  the  verdict  of  murder  In  the 
fiist  degree  was  Justified  by  the  erldence. 

Counsel  for  api>ellaiit  contends  that  It  mokes 
DO  difference  how  strong,  or  even  bow  over- 
wbelmlng,  may  have  been  the  testimony  to 
support  the  verdict  of  the  jury  of  murder  In 
the  first  degree,  nevertheless  the  Jury  should 
have  been  instructed  as  to  the  second  degree, 
If  there  was  any  testimony  whatever  to  sup- 
port such  an  Instruction,  and  that  to  fail  to 
give  such  an  Instruction  was  In  effect  telling 
the  Jury  that  defendant's  testimony  was  to 
be  altogetber  discarded  from  their  minds,  as 
not  being  worthy  of  any  consideration.  It  Is 
provided  by  our  law  that  'in  the  trial  of  all 
indictments,  Informations,  complaints  and 
other  proceedings  against  persons  charged 
with  the  commiselon  of  crimes,  ofTenses  and 
misdemeanors  in  the  courts  of  this  territory, 
the  person  so  charged  shall,  at  his  own  re- 
quest, but  not  otherwise,  be  a  competent  wit- 
ness." Comp.  Laws  N.  M.  S  2493.  In  this 
case  the  defendant  testified  In  his  own  behalf, 
and,  being  a  competent  witness,  his  testl- 
uMHiy,  Its  credibility  and  weight,  were  mat- 
ters for  the  Jury's  exclttslve  comdderation. 
We  must  look,  therefore,  to  that  testimony,  to 
ascertain  if,  by  Itself  and  standing  alone,  an 
instruction  as  to  murder  In  the  second  de- 
gree shoold  have  been  given.  If  such  testi- 
mony would  support  such  an  instruction,  tt 
becomes  utterly  Immaterial  whether  the  in- 
struction was  requested  or  not,  as  we  believe 
the  rule  stated  by  Prince,  G.  J.,  In  Territory 
V.  Toting,  2  N.  M.  08.  is  the  true  rule,  to 
wit:  **Tbe  Judge  who  excludes  certain  de- 
grees from  the  consideration  of  the  Jury  does 
so  at  his  perU;  that  is  to  say,  he  should  be  ab- 
solutdy  certain  that  there  Is  no  testimony 
which  would  make  a  verdict  of  one  of  these 
degrees  possible;  for,  If  there  Is  the  least 
vestige  of  evidence,  It  Is  for  the  Jury  to  de- 
termine its  weight  and  effect,  and  the  slightest 
mistake  of  that  kind  would  be  error,  for  which 
the  appellate  court  would  have  to  grant  a  new 
trial"  In  the  case  of  Territory  v.  Bomtne,  2 
N.  U.  114  (opinion  by  Prince,  C.  J.),  this  court 
again  said  that,  "If  th^  is  any  evidence 
whatever  which  could  bring  the  case  within 
the  definition  of  any  degree  not  given,  the 
limitation  of  the  degrees  In  the  charge  to  the 
Jury  wonld  be  error,  which  would  be  good 
cause  for  reversal.'*  From  the  opinion  of  the 
court  In  the  case  of  Territory  v.  Nichols,  S  N. 
M.  76»  2  Pac.  78,  we  make  the  following  ex- 
tTact:  "It  is,  we  think,  so  weU  setUed  as  to 
become  almost  dementary  law  that  the  court 
In  its  instmctioDS  to  the  Jury  in  a  criminal 
case  must  give  to  them  all  the  law  applicable 
to  the  evidence  dldted  at  the  trial  This.  In- 
deed, is  the  vsy  purpose  of  instructions  from 
the  court,  and  It  Is  only  properly  fulfilled 
when  the  Jury  retire  to  their  room  fully  in- 
formed at  tiie  prlndides  ot  law  which  are 
to  govern  them  In  coneddering  the  testimony. 
The  Jaw  makes  tbSm  flie  duty  of  the  presiding 
Judge,  and  be  must  perform  It  whether  re- 
qoested  to  do  so  or  not  Suppose  the  evidence 


In  a  capital  case  pointed  to  a  particular  de- 
gree of  the  crime  as  defined  by  the  statute, 
and  the  presiding  Judge  failed,  through  Inad- 
vertency or  otherwise,  to  diarge  as  to  that 
degree,  and  the  defendant  was  thereby  prej- 
udiced; can  it  be  said  that,  because  his  coun- 
sel did  not  ask  for  Instructions  as  to  that  par- 
ticular degree,  be  cannot  avail  himself  of  the 
error  in  the  appellate  court?  We  think  uot; 
and.  as  we  have  said  already,  we  think  the 
law  on  this  subject  is  well  settled.  Bishop, 
In  his  work  on  Criminal  Procedure,  says :  The 
charge  stiould  state  the  law  in  Its  application 
to  the  facts,  as  already  explained,  correctly 
and  fuUy.  If,  for  example,  there  are  different 
degrees  of  an  offense,  the  law  of  each  degree 
wlilch  the  evidence  tends  to  prove  should  be 
given,  but  not  of  any  degree  which  It  does 
not  tend  to  prove.'  1  Blsh.  Cr.  Proc.  |  980, 
and  numerous  cases  dted."  "It  la  error  tor 
the  Judge,  unless  there  be  an  entire  absence 
of  evidence  to  prove  a  particular  grade  of 
murder,  to  exclude  such  grade  from  the  con- 
sideration of  the  Jury."  Whart  Cr.  PI.  9  713; 
McNevlns  v.  People,  61  Barb.  307;  Adams  v. 
State,  29  Ohio  St.  412.  Our  statute  directs 
that  **the  court  shall  Instruct  as  to  the  law 
of  the  case,  but  shaU  not  comment  on  the 
weight  of  the  evidence."  Comp.  Laws  N.  M. 
{  2055.  BeU.  J.,  in  Territory  f.  Nichols, 
supra,  commenting  on  this  provision  of  our 
law,  says:  "This  statute,  of  course,  can  only 
mean  that  the  court  shall  Instruct  the  Jury 
as  to  ell  the  law  applicable  to  the  evidence 
in  the  case;  and,  this  being  so,  a  failure  to 
do  so  would  be  error.  The  court  Is  not  per- 
mitted to  wait  until  it  Is  asked  to  charge  as 
to  a  particular  degree,  but  it  must  do  ao  as 
a  part  of  Its  duty  in  the  case." 

We  reafitrm  the  views  expressed  as  above 
by  this  court,  and  come  to  a  consldei-atlon  of 
the  testimony  of  the  defradant,  to  ascertain 
if  In  It  there  was  any  evidence  tending  to 
show  any  grade  of  murder  other  tlian  the 
first  We  think  It  clear  that.  If  defendant's 
tesdmoi^  were  believed  by  the  Jury,  they 
could  not.  under  proper  Instructions,  have 
found  him  guilty  of  murder  In  the  first  degree. 
This  testimony  tends  to  show  that  deceased 
went  to  the  house  where  defendant  had  a 
room;  l^t  he  knocked  at  the  door,  and,  on 
ascertaining  that  defendant  was  there,  be 
began  abusing  bSm;  that  defendant  closed 
the  door  which  had  been  opened  by  the  wo- 
man at  whose  house  he  was  staying;  that  de- 
f^dont  dressed  himself  partially,  and  went 
up  town  to  find  the  town  marshal,  and  re- 
turned to  his  room  In  a  sh(Ht  while;  that 
deceased  and  another  man  were  standing 
about  10  feet  from  his  room,  and.  as  defend- 
ant approaclied.  deceased  rushed  upon  him, 
and  defendant,  retreating  some  10  or  12  feet, 
shot  and  killed  him.  He  testified  that  he 
borrowed  a  pistol  up  town;  that  he  liad  left 
a  p<Hrtlon  of  tils  clotlilng  at  his  room,  and  was 
returning  there  to  sleep  when  the  encounter 
took  i^ace  as  above  detailed;  that,  attex 
firing  tbe  dio^  lie  wmt  up  town,  and  delir- 
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ered  Umself  np  to  tbe  manbaL   If  tb*  Jury 

had  even  believed  that  defoidant  went  np 
town  for  the  expresB  purpoee  of  getting  a  pis- 
tol, Instead  of  for  the  pnrpoae  of  AroUOng  a 
quarrel  with  deceased,  as  defendant  testified, 
and  that  on  his  return  he  was  assaulted  by  de- 
ceased, and  on  retreating  sereral  Htepa  be 
fired,  that  would  not  make  murder  to  the  first 
degree,  unless  they  also  belleTed  that.  Instead 
of  returning  to  Us  nxun  to  sleep,,  he  came, 
after  arming  hlmseU  for  the  purpoee  of  Ulllng 
deceased,  and  that  he  made  tbe  supposed  as- 
sault a  pretoct  tor  tbe  killing,  instead  of  Its  be- 
ing the  occasion  of  bis  shooting  under  tbe  im- 
pulse of  sudden  beat  of  passion,  easily  inflamed 
because  of  the  prerlous  abuse  occurring  at  tlie 
time  the  two  had  m^  before  tiie  defendant  had 
gme  up  town.  Hie  Jury  mli^t  also  haTe  ctm- 
cloded  from  defendanfs  testimony  that  the  kill- 
ing was  perpetrated  unnecessarily,  while  re- 
sisting an  attempt  by  the  deceased  to  commit 
an  offense  against  the  person  of  defendant 
There  certainly  was  more  than  "a  Testlge  of 
evidence"  to  support  either  of  the  above  the- 
ories. Again,  refuting  to  the  position  ctf 
Chief  Justice  Prince  in  the  case  of  Territory 
V.  Romlne,  supra,  and  apinoTlng  It,  we  say 
that,  "if  there  la  any  evidence  whatever  which 
could  bring  tbe  case  within  tbe  definition  of 
any  degree  not  given,  the  limitation  of  the 
degrees  In  the  charge  to  the  Jury  would  be 
error  whldi  would  be  good  cause  ftw  re* 
versaL"  And,  believing  that  tb^  is  definite 
and  distinct  evidence  In  dtfendant's  testimony 
calling  tor  an  instmction  as  to  murder  In  the 
second  degree,  we  are  constrained  to  reverse 
the  Judgment  of  the  court  below  refusing  the 
defendant  a  nenr  trial,  and  we  direct  that 
this  case  be  remanded  to  that  court,  with  di- 
rections to  award  such  new  trial;  and  It  is 
accordingly  so  ordered. 

SMITH,  a  X,  and  HAMILTON  and 
BANTZ.  JJ^  concnr. 


TBHRITOEY  v.  VIALPANDO  st 

(Supreme  Ooart  of  New  Mexico.    Oct  21, 

1SB5.) 

DSOBBBS  or  UUROBR— iKDIOTHSKt— INSTHUOTIOXS 

— Chanob  or  Vbrub. 

1.  Under  a  statute  dining  murder,  and 
declaring  that  all  murder  which  Bhail  be  peiv 
petrated  by  means  of  poison,  or  lyine  in  wait, 
torture,  or  by  any  kind  <rf  willful,  aeliberate, 
and  premeditated  kilting,  etc.,  shall  be  deemed 
murder  in  the  first  degree,  an  Indictment  al- 
leging that  defendant  ^'feloniouBly,  anlawfnl- 
Ir,  milfnlly,  *  *  *  and  with  express  malice 
afore^ousht,"  did  cast  deceased  into  a  fire, 
and  hum  him  to  death,  is  sufficient  to  snstain 
a  conviction  of  murder  in  the  first  degree, 
without  using  the  words  "willful,  driiberate, 
and  premeditated,"  which  refer  only  to  killings 
other  than  by  poison,  lying  in  wut,  and  tor- 
tore. 

2.  Where^  on  Indictmeg^t  for  mucoer  in  the 
first  degree  there  Is  amr  e^enee  of  murder 
In  the  second  degree,  faflnre  to  instruct  as  to 
the  latter  is  reversible  error,  tiiougfa  no  request 
for  such  instmction  was  made.  Territo^  t. 
Friday  (N.  M.)  42  Pae.  62,  foOowed. 


8.  It  is  not  error,  hi  a  criminal  imseca- 
tlon.  to  overrule  a  motion  for  change  of  venae 
based  on  affidavits  of  defendant's  counsel  alwe. 

Appeal  from  district  court,  Santa  F*  coun- 
ty; baton  JusUce  N.  B.  Langblin. 

Jesus  Yialpando  and  Frilciano  Cbaves 
were  Jointly  cimvlcted  ct  murdw  In  tbe  first 
degree,  and  appeal  Affirmed. 

W.  H.  Pope  and  Cbariea  A.  StolsBa,  for  ap- 
pellanta  John  P.  Tlcbny,  8oL  OaiL,  Dor  tbe 

Territory. 

COLLIER,  J.  Tbe  defoidanta  ware  In- 
dicted for  murder,  tried,  and  foood  gnilty. 
The  vMtllct  rendered  was.  In  form,  as  fol- 
lows: "We,  the  Jury,  find  tbe  defendants 
guilty  as  charged  in  the  Indictment"  And 
It  was  construed  by  the  court  btiow  as  a 
verdict  of  murder  in  tbe  first  d^ree,  and 
sentence  of  death  was  pronounced  on  It,  after 
motirai  for  new  trial  was  beard  and  over- 
ruled.  From  alleged  error  In  overruling  tbe 
motion  for  new  trial,  the  case  comee  on  ap- 
peal to  this  court 

It  is  urged,  as  one  ground  of  error,  that  the 
Indictment  only  charges  murder  generally, 
and  not  In  such  manner  as  to  show  murder 
in  the  first  degree  exclusive,  and  that, 
therefore,  the  verdict  finding  the  defendants 
guilty  as  charged,  does  not  necessarily  Im- 
port a  finding  in  the  first,  or  any  other  partic- 
ular, degree.  If  this  ground  were  well  taken. 
It  wonld  seem  strictly  more  proper  for  motion 
in  arrest  of  Judgment  than  by  motion  for  a 
new  trial.  We  will,  however,  treat  the  qoes- 
tion  as  properly  raised,  and,  to  its  better  un- 
derstanding, we  here  set  f<wth  at  large  the 
indictment:  "Territory  at  New  Mexico, 
County  of  Santa  F6.  In  the  District  Court, 
at  the  Special  March  Term,  A.  D.  1896.  The 
grand  Jurors  for  the  territory  of  New  Mexico, 
taken  from  tbe  body  of  the  good  and  lawful 
men  of  the  county  of  Santa  V6  aforesaid, 
duly  elected,  impaneled,  sworn,  and  charged 
at  the  t«rm  aforesaid  to  inquire  In  and  tor  tbe 
county  of  Santa  F6  aforesaid,  upon  their 
oaths  do  present  that  Jesus  Vlali)ando  aud 
Fellciano  Chaves,  late  of  the  county  of  Santa 
F6,  territory  of  New  Mexico,  on  the  20th  day 
of  January,  In  tbe  year  of  onr  Lord  isdo.  at 
the  county  of  Santa  F6  aforesaid,  with  force 
and  arms,  at  tbe  county  aforesaid.  In  and  up- 
on one  Tomaa  Martinez,  then  and  there  be- 
ing, feloniously,  unlawfully,  willfully,  pur- 
IKjeely,  and  with  express  malice  aforethought, 
did  make  an  assault  and  tbe  said  Jeens  Yial- 
pando and  Feliclano  Chaves  certain  guns  and 
pistols  then  and  there  being,  charged  with 
gunpowder  and  loaded  with  divers  leaden 
bullets,  which  said  guns  and  pistols  the  said 
JeeuB  Vlalpando  and  Fellciano  Chaves  in 
their  right  hands  then  and  there  held 
against,  at  and  upon  him,  the  mid  Tcnnas 
Martinez,  then  and  there,  feloniously,  unlaw- 
fully, willfully,  purposely,  and  with  express 
malice  aforethought,  did  discharge  snd  shoot 
off;  and  that  the  mid  Jems  VlaUMtndo  and 
Felidano  Chavez  with  tbe  leaden  bnUets 
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afbresald,  by  ftira  of  tbe  gunpowder  ont  of 
the  said  guna  and  pistols  by  tliem,  the  said 
JesoB  VlaUjiando  and  Fellclano  CbaTez,  so  as 
aforesaid  dlsdiarged  and  that  off,  blm,  the 
said  Tomas  Maxtines,  In  and  upon  tbe  left 
side  of  tbe  bead  of  blm,  tbe  said  Tomas 
Martlncs,  then  and  there,  felonbnuOy,  nnlaw- 
fnlly,  wlllfolly,  patposely,  and  with  express 
malice  aforethoogbt,  did  strike  and  wound, 
glTlng  to  blm,  the  said  Tomas  Martlnei, 
then  and  there,  wltb  tbe  leaden  bnltets  afore- 
said, oDt  of  tbe  gong  and  pistols  so  as  afore- 
said discharged  and  tibot  off  In  and  npon  tbe 
left  Mde  of  tbe  bead  of  blm,  the  said  Tomaa 
Uartlnes,  one  mortal  woond,  of  which  said 
mortal  wound  the  said  Tomas  Martlnes  then 
and  fh&ee  Instantly  died;  and  that  the  said 
Aaus  Vlalpando  ai^  Felldano  OtaaTes,  then 
and  there^  feloniously,  unlawfully,  willfully, 
pniposely,  and  wltb  express  malice  afore- 
thought, did  take  the  said  Tomas  Uartlnes 
hito  both  the  bands  of  them,  the  said  Jesus 
Vlalpando  and  F^dano  CSuveB,  and  did 
then  and  there,  feloniously,  unlawfully,  wUl- 
folly,  purpose^,  and  with  express  malice 
aforethought  cast,  tbrow,  and  push  tbe  said 
Tomaa  Hartlnes  Into  a  certain  fire  then  and 
there  burning,  wherein  there  was  a  great 
quantity  of  wood,  set  Are  to  and  caused  to  be 
biuned  and  consumed  by  them,  the  said  Jesus 
Vlalpando  and  Felldano  Chavez,  Inflicting 
thereby,  and  by  means  a£  tbe  flames  thereof, 
upon  Qm  aald  Tomae  Martlnes,  on  bis  breast, 
bel^,  arms,  leg^  head,  neck,  and  other  parts 
of  tbe  body,  divers  mortal  bums,  scwes,  and 
wounds,  of  which  said  mortal  bnrns.  sores, 
and  wounds  tbe  said  Tomas  MarUnei  then 
and  there  instantly  died.  And  so  the  Jurors 
aforesaid,  npon  their  oaths  aforesaid,  do  say 
that  tbe  said  Jesus  Vlalpando  imd  Fellclano 
Cbavea  tbe  said  Tomas  HarUnes,  In  manner 
and  form  aforesaid,  feloniously,  unlawfully, 
wlUfnlly,  purposely,  and  with  e^;H<ess  malice 
aforethought  did  kill  and  murder,  contrary 
to  the  form  of  tbe  statute  In  such  case  made 
and  provided,  and  against  tbe  peace  and  dig- 
nity of  the  territory  of  New  Mexico.  J.  H. 
Ci^  District  Attorney  for  Oonntles  of  Santa 
F6.  San  Juan,  and  Bio  Arriba." 

It  appears  fnmi  this  Indictment  that  death 
was  effected  In  two  different  methods  or 
ways— First,  by  sbootlng;  andj  second,  by  de- 
ceased's being  cast  and  thrown  upon  a  fire 
and  burned;  each  distinct  method  being  al- 
leged as  done  "feloniously,  unlawfully,  wlll- 
folly,  purposely,  and  wltb  express  malice 
aforethought"  In  form,  tbe  Indictment  Is  in 
(me  count,  but  it  contains  distinct  and  sep- 
arate matter  for  two  counts.  Advantage 
mlg}it  have  been  taken  of  this  fact  by  demur- 
rer for  duplicity,  but,  Instead,  the  trial  pro* 
oeded  wltb  the  only  issue  In  the  case  made 
i^n  the  idea  of  not  guilty.  Whatever  might 
be  said  as  to  tbe  Indictment,  so  far  u  It  char- 
ges death  )v  abootttig  with  guns  and  pistols, 
we  think  it  clear  that  tbe  portion  containing, 
at  we  bare  said,  distinct  matter  fbr  a  full 
and  complete  count,  charges,  in  an  exdusive 


vaj,  murder  In  tbe  flnt  A^pne.  Ont  stat- 
ute defining  murdw  generally  says  It  Is  the 
unlawful  kUUng  of  a  human  being  with  mal- 
ice aforethought,  express  or  implied,  and  It 
declares  that  all  murder  whidi  diall  be  pei^ 
petrated  by  means  of  poison,  or  lying  in 
wait,  torture,  or  by  any  kind  of  willful,  de- 
liberate, and  premeditated  killing,  etc.,  shall 
be  deemed  murder  In  the  first  degree.  Laws 
18D1.  p.  160.  It  Is  to  be  noticed  that  to  ele- 
vate ai^  other  murder  to  the  grade  at  ^lAilch 
"murder  perpetrated  by  means  of  poison,  or 
lyhig  in  wait,  torture,"  Is  placed  by  onr  stat- 
ute, the  killing  must  be  willful,  deliberate, 
and  premeditated.  In  other  words,  an  un- 
lawful killing  of  a  human  being,  with  malice 
aforethoogbt,  perpetrated  by  torture^  Is  mur- 
der In  the  first  degree,  without  other  descrlp- 
tlon,  such  as  "wUlful,  deliberate,  and  pre- 
meditated." The  Indictment  In  this  case 
charges  the  killing  by  burning  as  being 
felonious,  unlawful,  willfnl,  and  with  eipress 
malice  aforethought  The  words  "deliberate 
and  premeditated,"  used  In  tbe  statute  as 
describing  murder  In  -the  first  degree  in  kill- 
ings other  than  by  poison,  lying  in  wait,  and 
torture,  are  omitted.  Tbe  imly  qnesUm, 
th^  to  consider,  Is  wheth^  or  not  a  kill- 
ing by  burning,  in  the  manner  described,  is 
one  perpetrated  by  means  of  torture.  Dr. 
Johnson  defines  "torture,"  other  than  tor- 
ments judicially  Inflicted  (which  cannot  be. 
tbe  torture  meant  by  our  statute),  to  be  pain, 
anguish,  pang;  and  Webster  defines  It  as 
extreme  pain,  anguish  of  body  or  mind,  pang, 
ag(Hiy,  torment.  As  used  In  a  Mlesouri  stat- 
ute prohibiting  the  torture  oC  animals,  tor- 
ture was  held  to  consist  In  some  Solent  wan- 
ton, and  cruel  act  necessarily  prodndng  pain 
and  suffering  for  the  animal.  State  v.  Pugb. 
16  Ma  BOa  The  facts  set  forth,  we  tblnk^ 
necessarily  Import  torture,— a  recital  of  fftcts 
from  which  the  law  draws  the  conclusion  of 
torture;  ftnd  the  omlsBlfm  of  the  statutory 
word  **tortnre"  cannot  we  tblnfe,  vitiate  the 
indictment.  We  therefore  hcid  the  conten- 
tion of  appellants  on  this  point  to  be  not  well 
founded.  If  the  Indictment  was  framed  wltb 
two  counts,' Instead  of  one,  tbe  verdict  should 
be  construed  along  wltb  the  one  that  makes 
It  Intelligible  and  certain;  and  It  being  In  the 
f(vm  It  Is,  tuexcepted  to.  a  like  result  should 
follow. 

Another  error  urged  by  appellants  is  tbe  al- 
leged failure  of  the  court  to  Instnict  as  to 
self-defense.  The  Ins^ctions  of  tbe  conrt 
are  very  full  on  the  question  of  first  degree, 
or  a  verdict  of  not  guilty;  and  the  Jury  are 
admonished,  with  pteclslon  and  particularity, 
as  to  the  necessity  ot  the  prosecution's  prov- 
ing, beyond  a  reasonable  doubt,  every  in- 
gredient of  that  grade  of  murder.  It  la  true 
that  tbe  court  did  not  In  terms,  tell  tbe  Jury 
that  If  defendants  presented  such  testimony, 
tending  to  show  self-defense,  as  created  in 
their  minds  a  reasonable  doubt  of  guilt,  th^ 
must  acquit  be  yet  in  effect,  so  t<AA  them 
whoi.  In  connection  with  bis  Instructions  up- 
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on  reasonable  donbt,  and  Oie  neconlty  of  tbe 

prosecution^  proving  every  element  of  mur- 
der In  the  first  degree,  be  charged  them 
what  constituted  justifiable  bomldde.  It 
would  be  better,  always,  to  glvd  such  histruc- 
tlons;  but  the  error,  for  the  reasons  we  have 
Indicated,  was  not  ao  prejudicial  as  to  re- 
quire revftrsaL 

Another  ground  of  error  we  wlU  consider  Is 
the  dalm  ai^lants  that  an  Instruction 
as  to  second  degree  should  hare  been  given. 
If  the  testimony  tended  to  show  any  such 
d^ree.  It  would  be  ffttal  error  to  have  omit- 
ted such  an  Instruction,  whether  asked  by 
counsel  or  not,  as  we  have  just  decided  in 
the  case  of  Territory  v.  Friday,  42  Pac.  62. 
A  careful  con^eratlon  of  this  testimony  does 
not  disclose  that  such  on  Instmctlon  should 
have  been  ^ven.  If  the  testimony  had  been 
believed,  the  jury  would  certainly  have  ao- 
<qQltted,  bnt  there  was  no  possible  middle 
ground  between  murder  In  the  first  degree 
and  acQulttaL 

,  We  do  not  think  the  court  erred  In  overrul- 
ing tbe  motion  for  chanfiiie  of  venue,  based,  as 
it  was,  on  the  affidavits  of  defendant's  at- 
torneys. The  court  held  tbat  tbey  were  not 
dislntaested  persons,  and  so  do  we.  Finding 
no  reversible  &not  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed,  and  It  is 
accordingly  so  ordered. 

HAMII/TON  and  BAKTZ,  JJ..  concuE. 


TBRRITOHT  v.  BARRBTT. 
(Supreme  Oonrt  of  New  M^co.    Aug.  31, 

CBiimfAL  Law— Plba  or  Nor  Ouiltt  —  With- 

DBAWAL— APPBAL— RSOOBIh— FrESDMPTIOMB. 

1.  Where  the  record  on  appeal  in  a  crim- 
inal cause  does  not  show  that  a  hearing  waa 
urged  on  a  plea  in  abatement,  it  will  be  pre- 
lum ed  that  the  plea  was  abandoned. 

d!.  It  Is  within  the  discretion  of  tbe  trial 
court  to  refuse  to  permit  defendant,  who  has 
pleaded  "not  guilt?,"  to  withdraw  such  plea, 
and  BobBtitute  a  motion  to  gnash,  after  he  has 
been  granted  a  change  of  Tena& 

8.  An  objection  to  the  competency  of  <me 
of  the  grand  iurora  who  found  an  indictmmt 
comes  too  late  on  motion  In  arrest. 

4.  A  atatMuent  In  a  motion  for  a  new  trial, 
not  incorporated  in  the  bill  of  exceptions,  can- 
not be  used  to  omtradict  the  record  on  aroeaL 

Appeal  from  district  court,  Biddy  county; 
befote  Justice  A.  A.  Freeman. 

James  Barrett  waa  convicted  of  murder,  and 
appeals.  Affirmed. 

Edward  I*.  BarOett,  Std.  Oen.,  for  the  Tet^ 
ritory. 

LAUGHLIN,  J.  The  defendant.  James  Bar- 
rett, was  Indicted  by  the  grand  Jury  of  Eddy 
county.  In  the  Fifth  Judicial  district,  at  the 
November,  1893,  term,  for  the  crime  of  mur- 
der In  the  first  degree  of  John  HoUban,  In  said 
county,  on  the  23d  day  of  July,  1893,  and  on 
tbe  16th  day  of  November,  1893,  was  armlgn- 
edj  and  entered  his  plea  at  not  guilty  as  <diar- 


ged  in  the  indictment;  and  on  the  nszt  day. 

It  being  ma^  to  appear  that  the  defoidant 
was  too  poor  to  employ  counsel,  and  to  secure 
witnesses  for  his  proper  defense,  the  court  as- 
signed two  members  of  the  bar  to  defend  him. 
and  ottered  compulsory  process  tOr  fbe  wit- 
nesses desired  by  tbe  defendant  And  the 
case  was  set  down  for  trial  on  the  21st  day  at 
that  month,  and  on  that  day  tbe  defendant  filed 
a  plea  in  abatement  under  oath,  alleging  tbat 
two  of  the  grand  jurtos  who  sat  upcm  tbe 
cause  and  returned  tbe  Indictment  were  not 
residents  of  Eddy  county,  but  were  at  that 
time,  and  had  been  for  six  months  previous 
thereto,  residents  and  taxpayers  of  Lincoln 
county,  but  it  does  not  appear  t^«m  the  plea 
that  the  defendant  did  not  know  at  and  prior 
to  the  time  he  entered  his  plea  of  not  guilty 
to  the  merits,  tiiat  the  two  grand  jurors  were 
not  legally  qualified  to  act  as  such.  On  the 
same  day  tbat  he  filed  his  plea  In  abatnnent 
he  also  filed  a  motion  for  a  change  of  venue, 
in  which  bs  stated:  "Tbat  your  defoidant 
only  asks  for  a  fitir  and  Impartial  trial,  and 
whoi  he  Is  glvoi  a  county  that  Is  free  from 
impressions  as  mentioned  herein  he  Is  satisfied; 
tbat  be  suggests  Lincoln  county,  because  he 
thinks  tbe  people  have  had  less  opportunity  to 
hear  of  this  cause  than  thi»e  of  Chaves  coun- 
ty, and,  as  he  has  before  stated  herein,  that 
is  all  he  desirear*  and  the  motion  was  grant- 
ed, and  the  venue  was  changed  for  the  trial  to 
Lincoln  county.  Aftra-  the  venue  had  been  so 
changed,  the  defendant  moved  the  court  for 
leave  to  withdraw  his  plea  of  not  guilty,  and 
to  quash  the  indictment,  and  to  dismiss  the 
case,  which  motion  was,  after  argument  by 
conned,  denied,  to  whldi  ruling  of  the  court 
the  defendant  excepted.  At  the  March.  iSM. 
term  of  the  district  court  for  said  Uncofti 
county  the  case  was  called  and  set  for  trial 
for  the  second  Tuesday  of  tbe  term.  On  the 
day  set  for  trial  both  parties  announced  them- 
selves ready,  and  ttie  trial  proceeded,  and  aft- 
er all  the  testimony  was  In,  and  arguments 
■were  heard  by  the  jury,  and  the  case  vras 
closed,  the  court  charged  fully  on  the  law  of 
murder  In  the  first  degree  only,  and  the  jury, 
after  consideration,  found  the  defendant  guilty 
aa  charged,  and  so  returned  the  verdict  The 
d^ndant  thereupon  filed  his  motion  In  arrest 
of  Judgment,  and  set  up  that  one  of  the  grand 
jurors  named  In  his  first  motion  was  not  a  resi- 
dent of  Bddy  county,  but  vras  a  resident  of 
Lincoln  county;  and  also  a  motion  for  a  new 
trial,  and  another  motion  hi  arrest— aU  of 
which  motions  were  denied  by  the  court,  and 
duly  excepted  to  by  the  counsel  for  defendant. 
And  the  court  thaeup<m  passed  sentence  of 
death  In  legal  form  upon  the  d^endant.  From 
all  of  which  rulings  of  the  court  the  case  is 
here  ou  appeal,  and  It  Is  made  the  duty  of  this 
court  to  seriously  consider  all  the  rulings  of 
the  court  below  material  to  the  defendant 

The  first  question  for  consideration  Is  as  to 
the  refusal  of  tbe  trial  court  to  allow  defend- 
ant to  wlth^w  his  plea  of  not  guilty,  mo 
was  a  plea  to  fbe  merits  of  the  caa^  and  waa 
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entered  acme  fire  days  before  he  filed  hia 
,  plea  In  abatement  to  test  the  qtialiflcatlons  of 
two  members  of  the  grand  Jury,  and  the  mo- 
tlim  for  leave  to  withdraw  his  plea  was  not 
presented  to  tbe  court  nntU  after  the  defend- 
ant  bad  secured  a  change  of  vmm  to  another 
county  for  the  trial  of  the  case,  and  in  his 
motion  for  change  of  venue  he  stated  that  that 
was  all  be  desired.  The  record  does  not 
show  tbat  he  ever  urged  a  bearing  on  his  plea 
In  abatement,  and.  If  anything  Is  shown  by  the 
record,  it  la  that  he  had  no  faith  in  his  plea, 
and  bad  abandoned  it,  and  did  not  wish  to  fur- 
ther poraue  it;  and  it  Is  here  presumed  that 
he  did  so  abandon  it  This  presmnption  is 
further  supported  from  the  fact  appearing  In 
tlie  record  ttiat  vbea  be  filed  bis  motion  in  ar- 
rest, after  the  verdict,  he  stated  that  only  one 
of  the  two  grand  jurors  named  in  lils  plea  of 
abatnnent  was  disqualified  by  reason  of  wm- 
rcsideDce  in  Eddy  county.  If  the  defendant 
bad  fl^  his  plea  in  abatement  as  to  the  quoU- 
ficaticHis  of  membera  of  ttie  grand  jury  before 
he  entOTed  his  plea  to  the  merits,  it  would 
bare  been  the  duty  of  the  territory  to  Join  is- 
sue, and  the  court  to  bear  and  detennlne  the 
Issue  so  madfe  People  v.  Klns^,  51  OaL  278; 
People  T.  Fuqua,  61  CaL  877.  But  the  do- 
tendant  did  not  do  tliis.  He  waited  until  the 
vmne  of  the  case  had  been  clanged  to  another 
coonty,  and  the  Jtulsdlction  over  the  subject- 
matter  In  that  case  in  that  coun^  had  virtual- 
ly ceased  before  be  moved  for  leave  to  wltb> 
draw  his  plea  to  the  merits.  And  he  did  not 
renew  bla  motion  fbr  leave  befwe  trial  in  Lin- 
coln conntjr,  but  announced  tbat  he  was  ready 
tor  trial  on  the  merits.  This,  then,  leaves  notb- 
lug  but  tl>e  ruling  of  the  court  on  the  motion 
to  withdraw  the  plea,  and  this  rested  in  the 
dlacretlan  cX  tbe  court,  and  no  circumstances 
are  shown  which  would  Indicate  Out  there  was 
any  abnae  of  that  discretion.  People  t.  Lee, 
17  CaL  70;  People  v.  Shem  Ah  Fodk,  61  OsL 
380, 1  Fac  Z17.  Tbe  defendant,  after  verdict, 
filed  his  motioi  In  arrest  on  the  ground  of  dla- 
quallflcatlon  of  one  of  tbe  grand  Jurors,  but 
this  objection  came  too  late,  as  he  bad  waived 
that  objection  by  going  to  trial  on  the  m^ta. 
1  Bteh.  Cr.  Proc.  »  875,  886,  887;  Territory  t. 
Abelta,  1 N.  M.  546;  Territory  v.  Baber  (N.  M.) 
13  Fac.  30;  Anderson  v.  Torltoiy  (N.  H.)  18 
Pae.  2L 

In  the  motion  ai  defendant  for  a  new  trial 
after  sratence  of  death  bad  been  passed  upon 
him  he  aeta  out  seven  grounds,  mly  one  of 
wbldi  will  be  considered,  which  is  tbe  sixth: 
"Beoraae  the  court  ruled  tbe  defendant  to 
exhaust  his  peremptory  challenges  so  far  as 
be  wished  In  regard  to  tbe  members  of  the 
general  venire  before  a  special  venire  was 
drawn.**  If  this  statement  for  a  new  trial 
was  tme^  and  borne  out  by  the  record  In  the 
case,  it  would  present  a  diffOTnit  question,  as 
onder  our  statute  (Comp.  Laws,  I  2190)  it  be- 
comes tbe  duty  of  the  court  to  examine  all 
the  record  ot  the  court  below,  and  pass  upon 
It  In  tliia  caae  none  of  the  teatlmcmy  or 
proceedings  in  tbe  court  below  are  Incorpo- 


rated In  the  record  by  bUl  of  exceptions,  and 
we  have  to  take  the  record  as  we  find  It, 
with  all  the  {aresumptlons  in  favor  of  tbe  reg- 
ularity and  legality  of  tbe  proceedings  In  the 
court  below.  This  court  and  the  sufH^me 
court  of  tbe  United  States  have  decided  In  nu- 
merous cases  that  the  overruling  of  a  motlou 
for  a  new  trial  Is  not  sufficient  grounds  to 
revose  a  decision  in  the  ecrart  below.  Tbe 
above  paragraph  In  tbe  motion  for  a  new 
trial  Is  tbe  simple  statement,  not  under  oath, 
of  the  attorneys  for  tbe  defendant,  while  the 
record  with  refereoce  to  the  Impaneling  of 
the  Jury,  found  at  pages  12  and  13  of  the 
transcript,  does  not  anywhere  show  that  any 
challenges,  pCTemptWTr  or  otherwise,  were 
asked  or  granted  or  refused  by  or  against  tbe 
defendant,  as  will  be  seen  by  the  following 
copy  of  the  transcript  in  tbat  particular: 
"Now  comes  tbe  territory,  by  her  district 
attorney,  and  cornea  the  defendant,  James 
Barrett,  In  his  own  prt^r  person,  in  the  cus- 
tody of  the  sherllT,  and  accompanied  by  coun- 
sel, and  now,  both  parties  announcing  them- 
selves ready  for  trial,  come  tbe  fcdlowlng 
named  persons,  to  wit  [giving  tbe  names  of 
nine],  who,  having  been  duly  selected  and  ex- 
amined and  qualified  as  Jurors  tix  tbe  trial 
ci  tbe  Issues  Joined  In  this  cause  pending, 
and  It  now  appearing  that  there  are  nine  du- 
ly-qualified Jurors  aforesaid,  j/xeaeat  from  the 
trial  of  the  issue  in  tlila  cause  pending;  and 
it  further  appearing  to  the  court  tbat  the 
regular  panel  of  the  petit  Jury  for  tiie  present 
tenn  of  this  court  is  exhausted  by  reas(Hk  of 
tlw  challenges  exerdsed  by  tbe  parties  bere- 
in,  and  the  Jury  for  the  trial  at  this  cauaa  not 
being  comidete,  tiie  court  draws  the  names  of 
twen^-fonr  additional  persona  from  Jmy  box 
number  two,  of  tbe  county  of  Ltoooln,  and 
doth  order  tbat  a  vedal  venire  laaoe  ftw  such 
persons  as  petit  Jurors,  returnable  on  the  in- 
coming of  court  to-morrow  evening,  wblcb  is 
done  accordingly.  •  •  •  And  thereafter, 
on  the  23d  day  of  March,  A.  D.  ISM,  the  fol- 
lowing, among  other,  ^oceedlngs  were  bad: 
Vow,  agidn,  cornea  tbe  turltory,  by  her  dis- 
trict attorney,  and  conies  tbe  d^endant,  James 
Barret^  in  his  own  pn^r  person  In  the  cus- 
tody of  tbe  sheriff,  and  accompanied  by  coun- 
ad,  and  come  tbe  nine  Juron  who  have  beoi 
heretofore  duly  examined,  qualified  and  ac- 
cepted as  jurors  In  this  cause.  And  now 
comes  the  sheriff  and  returns  into  court  the 
special  venire  heretofore,  on  tbe  21st  day  of 
Blarch,  1881,  issued,  fw  petit  Jurors,  which 
shows  the  f<^owlng  named  persons  to  have 
been  summoned  by  bim  to  ai^ear  in  open 
court,  and,  being  each  duly  ecamlned  under 
oath,  are  found  to  be  qualified  to  aerve  as 
petit  Jurors  at  the  present  term  of  this  court 
[here  follows  list  of  Jurymen  entered  In  ve- 
nire]. And  now  the  following  named  perams* 
to  wit  [naming  three],  are  duly  adected,  ex- 
amined, and  qualified  aa  Jurors  to  complete 
the  panel  of  tbe  Jury  for  the  trial  of  the  is- 
sues Joined  in  this  cause  pending,  and  now 
tbe  following  Jury,  to  wit  [naming  twelvel 
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twdve  good  and  lawful  men  teken  from  the 
county  of  Lincoln,  having  been  duly  selected, 
drawn,  accepted,  and  Impaneled,  are  sworn 
to  well  and  truly  try  the  issues  joined  In  this 
cause  pending,,  and  a  true  deUT«ance  make 
between  the  prisoner  at  the  bar  and  the  ter- 
ritory of  New  Mexico,  and  a  true  verdict  ren- 
der according  to  the  law  and  the  evidence.* " 
If  the  simple  statement  of  counsel  for  defend- 
ant, not  under  oath.  Is  to  be  taken  in  this 
court  as  contradicting  the  record  of  the  cause, 
reversals  of  criminal  case»  In  this  court  will 
only  be  limited  by  the  ingenuity  of  counsel 
In  framing  statements  of  reverdble  error, 
which  may  only  exist  In  bis  fertile  brain- 
In  this  case  the  defendant  was  sentenced  to 
death,  and  he  had  every  Inducement  to  pre- 
sent all  the  facts  to  this  court  upon  whl<A 
the  judgment  of  the  court  below  might  possi- 
bly be  reversed;  and,  if  the  challenges  re- 
ferred to  In  his  moticm  for  a  new  trial  were, 
as  a  matter  of  £acl^  asked  and  refused.  It  Is 
only  reasonable  to  suppose  that  he  would 
have  Incorporated  the  fftct  Into  this  record  In 
a  Mil  of  exceptions,  and  It  would  be  here  be- 
fore tiie  court  tor  consideration  In  legal  form. 
The  only  allu^n  contained  In  the  record  of 
this  case  as  to  i^Uenglng  Jurmrs  Is  as  fol- 
lows, found  at  page  13  of  transcript:  "And 
It  fnittier  appearing  to  the  court  that  the  reg- 
ular pand  of  the  pet^t  Jury  for  the  present 
term  of  the  court  Is  exhausted  by  reascm  of 
the  challenges  exercised  by  the  parties  here- 
in," etc.  It  cannot  be  contended  that  this 
court  must  assume  from  this  language  all 
the  facts  stated  in  the  d^endant's  six 
grounds  tor  a  new  trial,  which  contradict  the 
recwd  Itself,  as  well  as  the  presumption  al- 
ways made  In  such  cases  that  the  actlcm  of 
the  court  was  regular  and  l^al-  If  the  de- 
fendant had  Incwpcvated  his  motion  fw  a 
new  trial  In  arrest  of  Judgment  and  for  an 
appeal  In  the  bill  of  sceptlms,  and  had  had 
the  same  allowed  and  signed  the  Judge  in 
the  court  below,  and  then  brougtat  the  same 
here  on  appeal  In  pn^er  form,  thbi  court 
would  have  been  bound  to  consider  and  pass 
upon  all  OTors  so  appearing  ttiereln;  and 
then.  If  it  had  then  appeared  In  the  bill  of  ex- 
ceptions BO  allowed  and  signed  by  the  Judge 
that  the  defendant  had  been  required  to  ex- 
haust all  the  peremptory  challenges  he  de- 
sired out  of  the  regular  pand  before  another 
venire  was  Issued,  and  when  a  len  number 
than  12  men  were  In  the  box,  this  might  be 
reversible  error;  because  a  dtfendant  is  not 
required  to  exercise  and  challenge  tor  cause 
or  peremptorily  when  a  less  number  than  a 
full  pand  of  12  men  are  in  the  Jury  b<»c.  If 
this  were  not  the  law,  a  defendant  might  be 
required  to  acc^  Jurors  out  of  the  new  pan- 
el which  he  would  challenge  If  be  had  not 
been  required  to  exhaust  his  right  to  chal- 
lenges out  of  the  regular  pand,  and  he  might 
be  compelled  to  accept  men  to  his  prejudice, 
and  thereby  be  derived  of  a  fair  and  Im- 
partial Jury.  But  there  la  nothing  to  show 
any  such  state  of  facta  In  this  case. 


Contents  of  motions,  papers,  and  affidavits 
filed  with  the  cleric  by  counsel,  and  not  in- 
corpora. ted  In  a  bill  of  exceptions,  and  so 
properly  brought  here^  cannot  be  considered 
by  this  court,  it  matters  not  what  such  cc»i- 
tents  are;  and  courts  shotild  not  permit  such 
papers  to  be  filed  with  the  clerk  until  the 
contents  of  the  same  are  brought  to  the  atten- 
tion of  the  court;  and  cl«ks  should  not  be 
permitted  to  copy  any  such  p^ers,  and  certi- 
fy them  to  this  court  as  any  p&rt  of  tbe  rec- 
ord. It  appearing  from  an  examination  of 
all  the  record  of  the  proceedings  In  tbe  court 
below  that  tbe  defendant  had  a  fair  and  im- 
partial trial  on  the  merits,  at  a  place  of  bis 
own  selection,  the  Judgment  of  the  court  be- 
low is  affirmed.  And  it  appearing  that  tbe 
order  ol  this  court  affirming  the  Judgment  of 
the  court  below  cannot  reach  the  sheriff  of 
SIddy  county  in  sufficient  time  for  tbe  execu- 
tion of  the  death  sentence  on  the  day, fixed 
by  the  lower  court,  It  la  here  ordered  that 
tbe  execution  <it  the  sentence  of  the  court  be- 
low be  carried  into  dtect  on  the  second  Fri- 
day of  Sept«nber,  the  same  being  the  14tb 
day  of  September,  A  D.  1884;  and  it  la  far- 
ther ordered  that  the  sheriff  of  Eddy  county. 
N.  M.,  execute  the  death  sentence  upon  the 
said  defoidant,  James  Barrett,  in  full  com- 
pliance wltli  the  order  of  the  court  below,  on 
the  said  second  Friday  of  September,  the 
same  bdng  the  14tb  day  of  Sq;)tember,  18M; 
and  It  Is  so  ordered. 

SSaTH,  C  J.,  and  FALL  and  OOLLiBB, 
J3t  concur. 


TERRITORY  v.  DB  GUTMAJT. 

(Supreme  Court  of  New  Mexico.    Oct.  10. 
llffiS.) 

LABOBNT— SviDBNaB  —  iNaTBDCTIOKB — WiTMMB  — 

Cross- EzAHiNATioit. 

1.  A  coDviction  on  conflicting  evidence  wIU 
not.  on  appeal,  be  disturbed. 

2.  Where,  on  a  prosecution  for  larceny, 
there  Is  evidence  that  others  were  present  when 
the  crime  was  committed,  who  might  have  act- 
ed Id  concert  with  defendant,  it  is  proper  to  in- 
Struct  the  jury  to  convict  if  thev  find  that  ttie 
offense  was  committed,  and  the  oppMtnnlty 
was  such  as  to  point  to  the  defendant  as  the 
sole  perpetj-ator,  or  the  perpetrator  with  oth- 
ers, with  whom  she  acted  in  concert 

3.  Where,  on  a  prosecutiixi  for  larceny, 
there  is  evidence  that  defendant  had  an  oppor- 
tunity of  committing  the  offense,  and  that  she 
either  committed  it  alone  or  In  connection  with 
others,  the  prosecution  need  not  show  that  she 
alone  had  such  opportunity. 

4.  A  requested  instruction  covered  by  pre- 
vious instruetjons  is  properly  refused. 

5.  Concerted  action  of  persons  in  ctMnmia- 
sion  of  a  crime  may  be  shown  by  evidence  oQi- 
er  than  direct  and  positive. 

6.  A  child  10  years  old,  of  natural  Intelli- 
gence, and  who  understands  the  nature  of  an 
oath,  may,  in  the  discretion  the  court,  be  a 
witness  in  a  criminal  case. 

7.  Where,  on  a  prosecution  fOr  larceny,  de- 
fendant appears  herself  as  a  witjiess,  it  ia- 
proper  on  cross-examination,  to  draw  from  her, 
as  affecting  her  credibility,  the  fact  that  shv 
was  living  in  adultery  at  and  some  time  i»ior 
to  the  erim& 
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Appeal  from  district  court,  BernalUlo  conn- 
tjr;  before  Justice  N.  G.  ColUer. 

Brlgida  SlsneroB  de  Qntman  was  conrlcted 
of  larceny,  and  appeals.  Afflnued. 

B.  S.  Bodeir,  for  appellant  Jobn  P.  Vic- 
tocy,  SoL  Gen.,  tm  the  ^Territory. 

BANTZ,  J.  The  defendant  was  Indicted, 
tried,  and  convtcted  in  Bernalillo  county  for 
tbe  larceny  of  certain  sfoney  and  other  prop- 
erty; and,  after  unsuccessfully  moTing  for  a 
new  trial  and  in  arrest,  she  appealed  to  this 
court,  assigned  some  14  grounds  of  error,  but 
the  main  point  contended  for  Is  that  the  evl- 
deoce  of  Itself  and  In  Its^  Is  insufficient  io 
law  to  wafrant  the  conrictlon.  We  have 
carefully  read  and  considered  the  evidence, 
and  think  It  fnlly  and  sufficiently  Bustalna  the 
verdict  The  Jury  passed  upon  the  conflteb 
lug  testimony,  and  determined  where  the 
weight  and  credit  lay.  Their  verdict  cannot 
be  disturbed  in  such  case  on  appeal.  Terri- 
tory v^.  Webb,  2  N.  M.  X54;  Territory  t.  Tro- 
JUlo  (N.  M.)  32  Pac.  154. 

The  third  Instruction  asked  by  defendant 
was  properly  refused  by  the  court  If  the 
only  evidence  of  defendant's  guilt  had  con- 
sisted In  proof  ttiat  defendant  had  the  oppw- 
tunity  to  commit  the  crime,  then  it  may  be 
true  that  the  burden  would  be  upon  tbe 
prosecution  to  show  that  such  opportunity 
was  sole  and  exclusive.  But  there  was  evi- 
dence in  this  case  tending  to  show  that  tbe 
defendant  gave  the  pr(»ecutrix,  Mrs.  Baca, 
drugged  wine;  that  the  defendant  her  sister 
Adela,  and  one  Aragon  were  afterwards  seen 
together,  several  times  during  the  day,  going 
in  and  out  of  Baca's  house;  that  when  Mr. 
Baca  came  home,  he  found  his  wife  lying  on 
tbe  bed  insensible,  defendant  sitting  on  the 
bed  by  her  side,  and  Aragon  also  in  the 
room;  that  the  key  to  tbe  trunk  from  which 
the  money  and  property  were  stolen  was 
found  where  the  defendant  had  been  sitting; 
tbe  defendant  and  Aragon  then  left  the  house 
together.  Papers  from  the  trunk  lying  on 
the  floor  attracted  Baca's  attention.  The 
loss  of  the  money  from  tbe  trunk  was  discov- 
ered, and  In  an  hour  or  two  Baca  found  the 
defendant  with  Aragon  at  tbe  house  of  a 
n^ghlwr;  the  defendant  then  admitting  bav- 
log"  given  tbe  wine  to. Mrs.  Baca,  and  that 
she  had  got  $1.25  from  her  as  a  loan.  This 
loan  Mrs.  Baca  denied  having  made.  Baca, 
a  policeman.-  and  the  defendant  went  to 
Adela's  house.  The  latter,  upon  being  con- 
fronted, admitted  that  they  had  opened  the 
trunk,  when  the  defendant  exclaimed  to  her: 
"What  are  you  doing?  Don't  give  yourself 
op.  Let  them  accuse  us.  They  can  get  noth- 
ing oat  of  us."  A  beaded  belt  part  of  the 
missing  property,  was  afterwards  recov^ed 
from  Aragon,  who  has  since  disappeared. 
Adda  was  Jointly  Indicted  with  the  defend- 
ant hut  defendant  secured  a  severance.  The 
defendant  att«npted  to  show  that  she  was 
not  at  Baca'a  home  from  9  o'clock  a.  m.  nntU 


evening,  but  In  this  she  was  flatly  contra- 
dicted by  several  witnesses.  Her  testimony 
as  to  the  circumstances  under  which  she 
claimed  to  have  borrowed  the  mon^  tended 
to  show  It  to  be  false.  Her  attempt  to  show 
that  Mrs.  Baca  was  drank  from  wine  ob- 
tained later  In  the  day  was  also  opposed  b; 
other  testimony.  The  salooa  keeper  who  It 
was  alleged  sold  tbe  wine  testified  to  onl; 
one  sale;  that  was  to  Aragon,  at  about  7 
a.  m.,  before  defendant  visited  Mrs.  Baca, 
and  not  at  9  a.  m.,  when  she  claimed  Aragon 
got  the  wine  the  second  time. 

The  third  Instruction  to  which  we  have  al- 
luded entirely  Ignored  the  main  proposition 
upon  which  the  prosecution  relied;  namely, 
that  the  defendant  acted  In  concert  with  hei 
sister  and  Aragon  In  the  theft  But  the  court 
correctly  Instructed  the  Jnry  in  substance  that 
if  a  theft  was  committed,  and  the  opportuni- 
ty was  such  as  to  point  to  the  defendant  as 
the  sole  perpetrator,  or  as  tbe  perpetrator 
with  others  with  whom  she  acted  In  concert 
then  they  might  And  her  guilty. 

Tbe  second  instruction  refused,  as  to  recon- 
ciling the  testimony  consistently  with  Inno- 
cence, was  covered  In  even  stronger  terms 
by  the  Instruction  given. 

The  objection  to  the  charge  of  the  court 
as  to  complicity  Is  not  well  taken.  Concerted 
action  between  parties  In  the  commission  of 
a  crime  need  not  be  shown  1^  direct  ot  post 
tlve  testimony. 

The  alleged  comment  upon  the  evidence 
was  not  harmful,  and  did  not  assume  that 
the  evidence  established  any  fact,  nor  did  It 
give  undue  prominence  to  any  of  tbe  proof. 

Permitting  tbe  child  10  years  old  to  testify 
was  not  an  abuse  of  discretion.  The  record 
upon  the  voir  dire  discloses  that  he  was  tech- 
nically qualified,  and  his  answers  both  then 
and  afterwards  were  unusually  bright  and  in- 
telligent The  weight  of  his  testimony  was 
for  the  jnry.  There  is  no  precise  age  at 
which  a  child's  evidence  is  absolutely  ex- 
cluded. At  the  age  of  14  and  over  there  Is  a 
presumption  of  sufficient  discretion  and  un- 
derstanding until  the  contrary  appears.  Un- 
der that  age  there  Is  no  such  presumpttou, 
but  tbe  Inquiry  is  first  made  as  to  the  de- 
gree of  understanding  possessed;  and  if  it 
then  appears  tliat  the  child  has  sufficient  nat- 
ural intelligence,  and  understands  the  nature 
and  effect  of  an  oath,  be  is  admitted  to  tes- 
tify, whatever  his  age  may  be.  1  Oreenl. 
Ev.  S  367.  Such  an  examination  was  made 
by  the  comt  below. 

The  defendant  offered  herself  as  a  witness, 
and  was  therefore  subject  to  cross-examina- 
tion the  same  as  any  other  witness;  and  It 
was  not  improper  to  draw  from  her  the  fact 
that  for  nine  years  she  had  been  cohabiting 
with  one  with  whom  she  was  not  married. 
The  act  was  recent  and  continuous  during  a 
long  period  of  time,  and,  though  tending  to 
degrade  her,  was  admissible  as  affecting  her 
credlblUty.  1  GreenL  Ev.  S  454  et  seq.  If 
the  mattw  tended  to  criminate  her,  she  might 
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bave  declined  to  answer;  but  no  sach  ground 
of  objection  was  urged,  eren  U  micb  ground 
could  be  assigned  by  counsel  instead  itf  tbe 
witness  bersdf.   Id.  {  451. 

Tbe  assignment  <tf  error  based  ajran  tte  at 
leged  Tarlance  as  to  ownership  la  not  sup- 
ported by  tbe  record.  The  court's  Instruc- 
tion was  sustained  1^  tbe  evidence,  and  fol- 
lowed tbe  Teiy  terms  as  to  ownership  laid  In 
the  Indictment  There  was  no  wror  In  tbe 
i-ecord,  and  tbe  judgment  Is  affirmed. 

LAUGHLIN  and  HAJm^TON,  J3.,  concnr. 


UNITED  STATES  T.  BIBNA. 
(Snpreme  Court  of  New  Mexico.    Oct  10, 

Cbimiral  Law— Nbw  Triai. 

1.  Where,  after  defendant  had  been  con- 
victed of  selling  liqaor,  a  witneRS  for  the  prose- 
cution confessed  hia  perjury,  a  new  trial  was 
properly  refused  where  there  were  two  other 
wltDesses  who  had  sworn  that  they  had  seen 
defendant  sell  liqaor  to  Indians  on  certain  days. 

2.  An  aflBdarlt  after  conTiction,  by  a  juror, 
that  some  of  the  jarors  had  stated  that  a  wit- 
ness who  afterwards  confessed  to  perjury  was 
reliable,  and  that  on  vadx  statements  defendant 
was  couTicted,  is  no  ground  for  a  new  trial 
where  other  witnesses  testified  to  facts  suffl- 
doit  to  eatablish  defendant's  guilt 

8.  The  granting  or  refusing  a  new  trial  Is 
a  matter  resting  in  the  sound  discretion  of 
the  trial  judge,  and  is  not  reversible  unless  it 
plainly  appears  that  such  discreticm  has  been 
grossly  abused. 

Appeal  from  Second  Jodldal  district  court; 
b^ore  Justice  H.  B.  Hamilton. 

Alberto  Blena  was  convicted  of  selling 
Uqnw  to  Indians,  and  appeals.  Affirmed. 

Tbe  appellant  was  Indicted  by  tbe  United 
States  grand  Jury  tot  tbe  Second  Judicial 
district,  at  tbe  Uarcb.  1804,  term  of  said 
court,  on  the  charge  of  selling  liquor  to  In- 
diana tmder  charge  of  an  Indian  agent  of 
tbe  United  States,  and  waa  tried  and  con- 
victed at  tbe  Btorcb.  1885,  term,  of  said 
oourt,  and  sentmced  to  imprisonmmt  In 
tbe  New  ilesico  penitentiary  for  the  term 
of  cme  year,  and  to  pay  a  fine  of  one  doUar 
and  costs.  The  appellant  moved  for  a  new 
trial,  and  bis  motion  was  argued  three  times, 
and  waa  passed  upon  and  denied  by  both 
Judge  Hamilton  and  Judge  Collier,  and  from 
thehr  rulings  the  cause  Is  here  on  appeal. 

B.  8.  Rodey,  for  appellant  J.  B.  H.  Hem- 
ingway, n.  8.  Atty. 

LAUOHLIN,  J.  The  appellant  assigned 
as  the  eighth  ground  of  error  for  a  new 
trial,  and  upon  which  this  court  Is  urged  to 
reverse  the  court  below,  as  f  oUowe,  viz. :  "Be- 
cause one  of  tbe  principal  witnesses  for  the 
pro8ecntl(m  •  •  •  has  since  the  trial 
confessed  his  perjury  before  a  United  States 
commissioner,  and  tliat,  according  to  tbe 
affidavit  of  one  of  the  jurors,  bis  was  tbe 
testimony  relied  on  for  conviction."  The 
neord  discloses  that  one  Jose  Antonio  Lih 


bato  waa  a  matolal  wttneaa  for  tbe  proaecu- 
tion,  and  that  after  tbe  trial  and  convlctiim. 
and  pending  tbe  motion  for  a  new  trial,  be 
went  before  a  United  States  court  commis- 
sioner, and  stated  that  the  testimony  be 
had  given  on  the  trial  against  the  appellant 
was  false,  and  that  he  had  never  aeon  ap- 
pellant sell  liquor  to  Indians  at  any  time; 
and  on  bis  confession  he  was  at  the  same 
tM-m  of  court  Indicted  for  perjury,  and  was 
taken  before  the  coAu  aod  a^o  confessed, 
and  was  by  the  court  seirtettced  to  Impris- 
onment in  the  New  Mexico  penltenUaiy  fur 
tbe  term  of  two  years. 

Appellant  filed  in  support  of  his  motion 
for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  an  affidavit  of  one  G.  U 
Althelmer,  who  was  one  of  the  Jurors  who 
returned  a  verdict  of  guilty,  in  which  said 
Althelmer  swore  tliat  some  members  of  the 
Jury  made  a  statement  during  their  delib- 
erations to  the  effect  that  said  Lobato  w&s 
a  truthful  and  reliable  witness,  and,  upou 
such  statement  being  made,  several  of  the 
other  JUEors  changed  their  votes  tor  acquit- 
tal to  conviction,  and  that  said  Lobato's  tes- 
timony was  much  relied  on  by  some  of  tbe 
members  of  the  Jury;  but  that  he,  said  Alt- 
bdmer,  did  not  regard  said  Lobato  as  a 
truthful  witness,  and  did  not  rely  on  the 
statements  made  by  others  of  the  Jurors  as 
to  tbe  truthfulness  of  said  Lobato,  and  that 
be  voted  for  conviction,  rather  than  remain 
In  tbe  jury  room  longer,  or  during  the  night, 
as  he  claimed  he  was  not  well  at  that  time, 
and  that  he  so  voted  tor  conviction  on  the 
theory  that  tbe  majority  might  be  right. 
Counsel  for  appellee  admits  that  the  subse- 
quent confession  of  perjury  by  said  Lobato. 
followed  by  his  conviction  and  sentence,  de- 
stroyed completely  hia  testimony,  and  that 
It  should  be  eliminated  from  the  record; 
but  he  contends  that  If  sufficient  legal  testi- 
mony remains  In  the  record,  given  by  other 
competent  witnesses,  to  sustain  a  verdict, 
the  Judgment  should  be  affirmed.  This 
proposition  Is  admitted  by  counsel  for  appel- 
lant This  leaves  for  determination  by  this 
court  the  fact  whether  or  not  there  is  In 
the  record  sufficient  legal  evidence  to  sus- 
tain the  verdict  after  the  elimination  of  all 
of  said  Lobato's  testimony,  and  tbe  further 
consideration  of  the  admissibility  and  effect 
of  said  Altheimer's  affidavit  Lobato  testi- 
fied that  he  saw  appellant  deliver  whisky  to 
a  Navajo  Indian  on  the  18tb  day  of  Febru- 
ary, 1894,  at  La  Posts,  In  Bernalillo  county; 
but  tills  testimony  is  dlmtnated,  and  is  here 
given  for  the  purpose  of  distinguishing  it 
from  the  other  dates  testified  to  by  other 
witnesses.  Witness  Ylclnte  Torres  testifies 
positively  that  be  saw  appellant  deliver  a 
keg  and  bottle  to  Indians  between  6  and  7 
o'clock  on  the  23d  day  of  December,  1893, 
at  La  Postn,  his  place  of  buslneaa;  and  that 
the  kegs  and  bottles  were  filled  from  a  bar- 
rel In  which  appellant  kept  whisky;  and 
that  be  (witness)  had  drank  wlilaky  dzawn 
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fn»n  the  aame  barrel.  This  teatlmony  was 
substantially  <x»Toborated  by  wltn^  M ell- 
ton  Cordova.  Anotlier  witness  for  the  pntft- 
ecatlon-^audalupe  Jaramlllo— testified  iras- 
Itively  that  he  went  to  the  store  of  aK>ellant 
to  purchase  a  bag  of  flour  scMoe  time  darhig 
tbe  year  of  1893,  and  that  he  saw  appellant 
deUrer  m  gailoo  of  whisky  to  two  Navajo 
India nfi;  but  be  did  not  give  the  date  in 
that  year,  and  bis  teatlmony  la  not  corrobo- 
rated by  any  other  witness.  Here  are  two 
separate  and  distinct  offenses  established 
by  legal  evidence,  either  of  which  would  be 
sufficient  to  support  a  verdict;  and  Lobato's 
testimony,  even  if  believed  by  the  Jury,  es- 
tablished a  third  offense,  and  was  only  cu- 
mulative evidence.— that  is,  it  Is  evidence  of 
Che  same  kind,  and  to  the  same  point,  except 
as  to  dater-bnt  It  goM  to  establish  a  con- 
Tlctlon  on  the  same  charge.  It  Is  a  well- 
settled  prlncljde  of  law  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly- 
discovered  evidence  wfaece  It  appears  that 
such  newly-dlscovoed  evldoice  Is  caily  cu- 
mnlatlye  (Territmy  t.  Yarbeny,  2  M.  SI.  S91). 
and  not  tlien  until  it  s&ill  be  made  to  appear 
that,  if  a  new  trial  should  be  granted,  the 
newly-discovered  evidence  wonld  i^bably 
produce  a  dlffero^  result  on  the  new  trial 
from  that  anlved  at  on  the  first  trial  (Ruhe 
V.  Abreo.  1  N.  M.  217;  16  Am.  ft  Bug.  Enc 
Law,  676;  Lamy  t.  BemoSon.  2  N.  M.  2i5). 
It  Is  perfectly  dear  from  the  record  In  this 
case  that  if  a  new  trial  should  be  granted, 
and  the  same  evidence,  after  excluding  that 
of  Lobato,  -wan  pUwed  before  a  Jury,  it 
wonld  be  amply  sufllcient  to  Justify  a  tov 
diet  at  guilty;  and  courts  never  grant  a 
new  trial  where  It  Is  apparent  from  the 
record  that  the  result  wonld  probably  be 
the  mme. 

The  next  question  for  ccmslderation  is  the 
conduct  of  the  Jury  as  set  out  In  Altbelmer 
affidavit,  and  Its  effect  In  impeaching  the 
verdict  ot  the  Jury  of  which  he  was  a  mem- 
ber. ThB  general  rule  la  that  testimony  of 
Juron  cannot  be  rec^ved  to  Impoicb  their 
own  verdict,  but  tbere  are  exceptions  to  the 
rule.  Mattox  t.  U.  S.,  18  Sup.  Ct  50.  and 
cases  tliere  dted.  But  in  Althelmer*s  affi- 
davit tbere  is  nottilng  to  show  that  any  of 
the  JnroTS  based  their  verdict  solely  on  the 
teatlmfwr  Lobato,  or  that  the  statement 
made  by  some  ot'  than  to  the  effect  that 
tiiey  knew  him  personally,  and  that  be  was 
a  truthful  and  reliable  person,  caused  any  of 
them  to  clunge  their  votes  from  acquittal 
to  guilty;  and  to  warrant  a  reversal  on  this 
ground  It  mast  plainly  appear  from  the  af- 
fidavit that  tbe  statements  made  by  tbe  Ju- 
rors had  at  least  some  Influence  on  those  of 
the  Jury  who  bad  previously  favored  ae- 
qnlttal,  and  caused  them  to  change  their 
rotes,  for  conviction.  It  la  true  that  the 
affidavit  says  that  "by  virtue  of  sncb  state- 
ments several  of  said  Jurors  at  once  changed 
th^  votes  ta>m  being  in  favor  of  d^endant 
to  a  vote  tar  his  convlctton.**  but  this  Is  a 


mere  dedaratlon  <m  the  part  of  the  affian/;. 
prepared,  no  doub^  tor  him  to  sign  and 
swear  to,  and  does  not  carry  with  It  such 
weight  as  to  lead  to  tbe  conclusion  that  such 
statements  did  have  the  effect  to  change  the 
minds  of  the  Jurors.  Althelmer  says  the 
statements  had  no  influence  over  his  mind, 
and  he  does  not  show  how  the  statements 
had  any  Influence  on  the  minds  of  other 
Jurors,  and  it  Is  not  shown  in  the  affidavit 
that  any  of  the  Jurors  disbelieved  any  of  the 
other  witnesses  who  bad  testified  to  other 
material  and  distinct  Issues  in  the  case.  If 
It  was  error  in  admitting  the  affidavit  In  sup- 
port of  tbe  motion  for  a  new  trial.  It  was  In 
favor  of,  and  not  against,  the  Interest  of  ap> 
pellant,  and  this  error  asdgned  is  unavailing. 

Oourts  should  look  upon  affidavits  of  Ju- 
rors seeking  to  impeach  their  own  verdicts 
with  much  suspicion,  and  admit  them  with 
great  caution.  After  trial  and  convicti<m 
It  la  not  usually  very  difficult  to  obtain  an 
affidavit  from  some  of  the  Jurors  to  s<»ne 
misconduct  on  tbe  part  of  some  of  the  oth- 
er Jurors,  or  srane  technical  defect  In  their 
ddlbontlons;  snd  if,  appellate  courts  were 
to  grant  new  trials  on  such  affidavits; 
unless  It  Is  made  to  aiqpear  plainly  that  sub- 
stantial Justice  had  not  been  done,  tbere 
would  be  few  convictions,  and  in  niuierous 
Instances  crime  would  go  unwblpped  of  Jus- 
tice. It  would  be  an  abuse  of  time,  and  a 
dangerous  precedent,  to  oicourage  Jurors  In 
filing  affidavits  to  impeach  their  own  solemn 
verdicts,  and  hi  many  Instaocss  it  would 
render  the  proceedings  in  trial  courts  a  mere 
farca 

Strong  efforts  wwe  made  and  an  unusual 
quantity  of  energy  emended  in  this  case 
on  the  part  of  the  appellant  to  Impeach  the 
vrttneases  for  the  prosecution,  as  to  their 
truth  and  veracity,  and  to  break  down  and 
destroy  their  testimony  before  the  Jury,  all 
of  which  effnrts  seem  to  have  failed,  as  Is 
generally  the  case  In  such  Instances,  for  it 
wlU  not  be  presumed  that  the  Jury  believed 
Lobato,  and  did  not  bdleve  all  the  ottier 
witnesses  who  testified  for  tbe  prosecution 
positively  to  separate  and  distinct  facts. 
The  pKK^  show  that  appellant  did  keep  and 
sell  liquors,  and  that  he  sold  and  delivered 
liquors  In  small  kegs  and  bottles  to  his  cus- 
tomers, and  that  Navajo  Indians  were  fre- 
quently seen  drinking  and  drunk  In  the  Im- 
mediate vicinity  ot  bis  idace  of  business, 
and  these  were  simply  corroborative  circum- 
stances in  support  of  the  other  facts  testi- 
fied to  by  the  witnesses;  and  under  our 
system  the  Jury  are  the  sole  Judges  of  the 
credibility  of  the  witnesses  and  the  weight 
to  be  given  their  testimony,  and  where  they 
pass  on  disputed  facts  thdr  rerdlct  will 
not  be  dlsmrbed,  unless  it  shall  be  made  to 
appear  affirmatively  that  thdr  verdict  Is 
contrary  to  the  weight  of  the  material  facts 
and  weight  of  the  preponderating  circum- 
stances established  In  tbe  case. 

This  case  was  tried  before  one  district 
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judge  who  heor^  and  denied  the  motion  for 
a  new  trlftl,  and  afterwards  the  motion  was 
renewed,  argued,  and  denied,  and  again  he 
granted  a  reargumeut  and  denied  it  the  sec- 
ond time;  and  both  of  these  Judges  are 
well  known  for  the  folmess  of  their  decl- 
8l<Hia  and  the  Impartiality  of  their  rulings 
as  trial  Judges,  and  an  appellate  court  should 
give  due  oonsideratlon  to  such  &cto  when 
th^  appear  in  the  record.  A  trial  judge  Is 
frequently  called  npon  to  rule  on  matters 
and  material  facts  which  he  sees  transacted 
before  blm,  and  of  which  he  must  take  no- 
tice as  substantial  things  In  the  oaae,  but 
do  not  and  cannot  becwne  a  part  of  tbe  rec- 
ord, and  which  tbe  aiq^llate  court  can  bare 
no  knowledge  cti  and  an  appc^te  court 
should  labor  to  affirm  the  findings  of  tbe 
Jury  when  It  shall  appear  from  the  whole 
record  that  the  trial  court  iiroceeded  In  the 
regular  and  orderly  manner  prescribed  by 
law,  and  that  the  result  arrived  at  by  tbe 
jury  was  fair  and  aubatantlal  Justice  to  all 
partlM  concerned.  The  granting  or  refus- 
ing a  new  trial  is  a  matter  resting  in  the 
sound  ^scretiMi  of  the  trial  Judge  to  whom 
it  la  addressed,  and  It  la  not  reversible  un- 
1«H  it  shall  idalnly  ai^iear  tbat  such  dis- 
cretion has  been  grossly  abused;  and  that 
does  not  here  appear.  l?»rltory  t.  Bomero, 
2  N.  M.  474;  Archelbeque  t.  Hlcm,  1  N.  M. 
160;  Territory  t.  Webb,  Id.  160;  Coleman  t. 
BeU,  4  N.  M.  46, 12  Pac.  6B7,  and  cases  there 
cited. 

Many  other  gronnda  of  error  are  assigned, 
but  they  are  not  well  taken,  and  not  perti- 
nent to  this  case;  and,  there  being  no  fatal 
errors  aj^earlng  from  the  record,  the  Judg- 
ment of  the  lower  court  la  affirmed. 

SMITH,  a  J.,  and  BANTZ,  3„  concur. 


JANES  et  al.  t.  BBDNSWIOK  et  al. 
(Supreme  Court  of  New  Mexico.    Oct  10, 

LlltlTATIOlia— ClIIIC  AQAINBT  I>E0BDBNT*S  ESTITB. 

Under  Gomp.  Laws  1884, 1  a  cl^m 

against  the  estate  of  a  decedent  la  barred,  nn- 
leas  filed  with  the  clerk  of  the  probate  court 
within  two  years  after  decedent's  death. 

Appeal  from  district  court,  Lincoln  county; 
before  Justice  A.  A.  Freeman. 

Action  in  tbe  nature  of  a  creditor's  bill  by 
Addison  M.  Janes  and  others  against  Marcus 
Brunswick  and  others.  From  a  decree  tor 
complatnents,  defendants  appeat  Modified. 

On  the  4th  day  of  September,  1885,  complain- 
ant Addison  M.  Janes  filed  his  bill  of  com- 
plaint In  the  district  court  for  Lincoln  county, 
for  and  on  hie  own  behalf,  and  In  behalf  of  all 
others  who  mt^t  elect  to  come  In  and  share 
In  the  expenses  of  the  litigation  as  parties 
complainant,  as  creditors  of  the  estate  of  John 
V.  Winters,  deceased,  against  James  J.  Dolan 
and  Joseph  A.  La  Bue.  as  administrators  ot 
tte  estate  of  said  John  T.  Wlntcnb  deceased, 


and  Marcus  Brunswick  and  a  number  of  other 
persons,  in  the  blB  named,  as  heirs  of  the  said 
Winters,  deceased,  in  which  bill  It  was  alleg- 
ed that  tiie  said  administrators  refused  to  pay 
tbe  claims  of  complainants,  because  the  per^ 
sonal  effects  of  decedent's  estate  coming  Into 
their  hands  were  IneufBclent  to  pay  tbe  same. 
The  bill  prayed  tar  an  accounting  as  to  tbe 
amount  due  complainant  from  said  estate,  an 
accounting  by  tiie  adndnlstrators  of  tbe  per 
sonal  estate  received  by  tbem,  an  accounting 
of  the  real  estate  belonging  to  decedent  at 
his  death,  of  the  locumbrances  on  the  real  es- 
tate, If  any,  of  the  rents  and  profits  derived 
from  the  same  if  any,  andflncaseof  a  deficiency 
In  the  personal  estate  to  pay  all  creditors,  tbat 
an  order  be  made  to  sell  all  or  a  sufficient  part 
of  the  real  estate  to  pay  any  such  deflclcucy 
against  said  estate.  Afterwards,  a  large  num- 
ber of  other  creditors  of  eaid  estate  intervened, 
and  were  made  parties  complainant  In  the  orig- 
inal bill  filed  by  Janes.  Parties  who  came  in, 
as  well  as  tbe  original  complainant,  bad  pre- 
viously filed  their  claims  against  the  estate  with 
tbe  clerk  of  the  probate  court  of  Lincoln  coun- 
ty, and  bad  had  tbe  same  allowed,  and  Judg- 
ments entered  therein  against  tbe  estate.  Tha 
administrators  did  not  answer  the  bill,  but  the 
Winters  heirs,  after  service  by  publication,  ap- 
peared by  counsel,  answered,  and  pleaded  the 
statute  of  limitations  as  a  bar  to  tbe  dalms  set 
up  In  tbe  original  bill,  and  to  tbe  claims  set 
up  In  the  interraiing  petitions.  In  1880,  tbe 
court  overruled  all  pleas  to  the  statute  of  lim- 
itations. Issue  was  Joined  to  the  answer  of 
tbe  Winters  heirs,  and  the  cause  was,  by  con- 
sent of  all  parties,  referred  to  a  spedal  master 
to  take  proofs  and  report  bis  findings  of  facts 
and  GonduslMis  of  law  thereon  to  tiie  court, 
whldb  was  done;  and  on  tbe  incoming  of  the 
master's  repOTt  in  favor  of  complainants,  oonn- 
sel  tor  the  Winters  heirs  filed  a  numb^  of 
objections  and  exceptions.  Hie  court  disallow- 
ed the  objections  and  exceptions,  apistived  and 
confirmed  the  report,  and  tbe  Winers  heirs 
brought  tbe  case  here  oa  appeaL 

H.  B.  Fergusson,  for  i^pellanta.   W.  T. 

Thornton,  for  appellees. 

LAUGHLIN.  J.  (after  stating  the  facts). 
lUs  is  an  action,  in  the  nature  of  a  creditors^ 
bill  in  chancery,  brou^t  by  the  appellees,  com- 
plainants  b^ow,  against  appellantB,  In  which 
it  is  sought  to  subject  certain  real  estate  to  the 
payment  of  tbe  claims  of  a  numb«  of  credit- 
ors against  tbe  estate  of  John  V.  Winters,  de- 
ceased, contracted  by  him  during  bis  lifetime. 
It  appears  from  tbe  record  tliat  36bn  V.  Winters 
darted  this  life,  at  White  Oaks,  Lincoln  coun- 
ty, N.  M.,  some  time  during  the  month  of  April, 
1881;  tbat  he  died  seised  of  an  undivided 
eight-fifteaitbs  (8-10)  Interest  hi  and  to  a  cee- 
tain  unpatented  mining  claim,  supposed  at  that 
time  to  possess  great  value  as  a  gold  mine,  and 
known  as  tbe  "Homestake"  or  "Winters  Home- 
stake"  mine,  situate  hi  White  Oaks  mining 
district,  Uncoln  conntar,  N.  U.,  and  eartmln 
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penonal  pwpaty  ot  little  value.  Soon  after 
hh  death,  tbe  [Hrobate  court  appointed  James 
J.  Dotan  and  Joseph  A.  La  Rue  adminUrtratore, 
and  they  duly  qnallfled  and  ent««d  npon  QuAr 
datles  as  such;  and  the  probate  conrt  appoint- 
ed three  reliable  citizens  of  the  county  to  ap- 
praise value  of  all  the  propei-ty  of  the  de- 
cedent's estate,  which  they  did  In  the  manner 
IKOTlded  by  law;  and  on  their  appraisement 
and  report,  and  tin  erldence  tn  the  case,  the 
Bpedal  master  found  the  valae  of  personal 
property  whkh  came  Into  the  bands  of  the  ad- 
ministrate to  be  $234.18,  the  amount  of  In- 
debtedness due  these  appellees  to  be  $3,466.35, 
and  the  valne  of  the  real  estate  of  said  de- 
cedent's estate  was  $8,068.82.  nils  left  a  de- 
ficiency Id  tbe  personal  propety  of  $3,232.17, 
accOTdlns  to  his  report  and  as  confirmed  by  the 
court,  to  be  paid  out  of  the  real  estate. 

The  special  nui!;ter  rejected  and  disallowed 
an  Item  of  $2,666.06,  T^  bicb  tbe  appraisers  fixed 
as  tbe  Interest  of  decedent's  estate  In  s  pile  of 
OK  npon  tbe  dump  at  the  mine,  the  estimated 
quantity  and  value  of  which  they  e8tlma.ted  to 
be  200  tons,  worth  $29  per  ton,  or  $6,000.  The 
master  was  amply  Joatlfied  by  tbe  [otmfs  In 
deducting  this  from  the  personal  property 
wbldi  came  Into  the  hands  of  the  adminlstra* 
tors,  as  tbe  proofs  show  It  was  of  little  value, 
and  was  sold  to  the  agent  of  the  Winters  heirs. 
Neither  the  estate  nor  the  administrators  ever 
recced  any  of  the  proceeds,  but  whatever  It 
was  worth  went  to  the  appellants.  But  coun- 
sel for  the  Winters  heirs  contoids  that  the  ore 
was  very  valuable  when  It  came  Into  the  hands 
<tf  tbe  administrators,  and  that  tiiey  ftttled  and 
neglected  to  take  propw  care  of  It,  In  their  ad- 
mlnif^tlve  capacities,  and  that  It  was  wasted 
and  carried  off  by  "specimen  hunters,"  and 
that  they  should  be  charged  with  Its  appraised 
value.  This  contention  cannot  be  maintained, 
because  It  Is  unsnported  by  the  weight  of  the 
evidence  and  the  preponderating  circumstances 
in  tbe  case,  and  the  master  was  supported  in 
his  conclusion  on  this  point. 

Tbe  appellants'  first  asstprnnent  of  error  Is 
'that  tbe  court  ened  In  overruling  the  pleas  of 
tbe  statute  of  limitations  as  to  the  accounts  of 
Charles  Fritz  for  $412.50,  Ira  E.  Leonard  for 
$325,  and  8.  B.  Newcomb  for  $300."  The 
master  did  not  allow  Lecmard's  claim,  and  that 
win  not  be  further  noticed.  Fritz's  claim  was 
filed  In  due  time,  and  was  properly  allowed  by 
the  master.  Newcomb's  claim  was  not  filed 
with  tbe  clerk  of  tbe  probate  court  until  tbe 
3d  day  of  March,  1SS4,  and  not  tmtll  more 
than  two  years  bad  expired  from  tbe  death 
of  the  decedent,  and  was  therefore  barred  un- 
der section  22^,  Comp.  Laws  1884,  and  the 
plea  was  well  takoi,  and  is  snstalned  as  to 
that  claim. 

The  court  below  found,  on  the  master's  re- 
port, that  tbe  admlnlstratom  should  be  charged 
with  $234.18  as  the  value  of  certain  separate 
personal  effects  of  tbe  decedent,  on  tbe  value 
fixed  Ixy  the  ai^iralsers  and  the  evidence  In 
file  caaa  And  among  tbe  items  making  up 
this  amount  was  one  small  horse,     tbe  vahia 


of  $37.50,  wfaldi  was  stolen,  one  steer  <tt  ftaa 

value  of  $30,  which  was  diseased  at  the  time, 
and  soon  thereafter  died,  and  one  log  cabin 
which  was  not  on  the  stirfftce  ground  of  tiw 
mine,  of  the  value  of  $50,  and  some  old  wear- 
ing apparel  of  tbe  decedent,  of  the  value  of 
$13.50,  making  the  sum  of  $131.  In  view  of 
tbe  facts  as  they  appear  from  the  record,  that 
these  articles  were  not  lost  or  wasted  through 
any  foult  or  neglect  of  the  administrators,  and 
the  others  were  of  no  value  and  unsalable,  and 
that  the  administrators  were  not  able  to  nor 
did  they  realize  anything  from  any  of  them, 
tbey  should  not  be  charged  with  them.  And 
they  are  only  chargeable  with  $103.18  as  the 
value  of  the  personal  iwc^terty,  which  had 
theretofore  come  Into  their  bauds.  The  Judg- 
ment of  the  court  below  Is  therefore  modified 
to  tbe  extent  that  the  claim  of  8.  B.  Newcomb 
for  $300  Is  rejected  and  not  allowed,  and  the 
administrating  are  to  be  chained  with  $103.18, 
Instead  of  $234.18,  and  tbis  amount  wUI  be 
deducted  from  their  commissions  on  final  set- 
tlement; and  the  Judgment  of  tbe  court  below 
Is  In  all  other  particulars  affirmed,  and  an  order 
will  be  entered  directing  the^Iower  court  to 
enforce  tbe  decree  as  here  modified  and  af- 
firmed. 

SMITH,  a  J.,  and  OOLLIBR,  HAUHTTON. 
and  BANTZ,  JJ.,  emcor. 


ALBRIGHT  et  aL  v.  TBXAS,  8.  F.  ft  N.  R. 
00.  etal. 

(Supreme  Conrt  of  New  Mexico.    Oct  1% 
18U5.) 

SrocKHOLneBB  —  Liibilitt  otx  Subscriptioss — 

UBrBNBBS— LnCITATlOB  OF  AOTIOSS— DiaOOVBRT 

or  Fbaud — Lachbs  —  Ambmobd  Bill — Sbrv- 

lOB. 

1.  The  fact  that  stock  Bubscribed  on  the 
formation  of  a  corporation  was  told  to  pay  an 
assesBment  thereon  did  not  preclude  creditors 
of  the  corporation  from  recovering  on  tbe  fail- 
ure of  the  subscribers  to  pay  In  the  10  per  cent, 
of  their  subacriptiona,  required  by  sutute  to 
be  paid  on  Incorporating. 

2.  Incorporators  could  not  avoid  liability 
to  the  cr^litora  of  the  corporation  on  the  10  per 
cent,  of  their  snbscriptions,  required  to  be  paid 
in  on  the  formation  of  the  corporation,  on  the 
ground  that  they  failed  to  pay  such  percent- 
age^  or  any  part  thereof. 

S.  Where  the  10  per  cent,  of  the  snbscrip- 
tlons  to  the  capital  stock  of  a  corporation,  re- 
qnired  b;  statute  to  he  paid  before  the  filing  of 
the  artl,cle8  of  incorporation,  was  paid  by 
checka,  which  were  agreed  never  to  be  pre- 
sented for  payment,  the  obligation  of  the  sto^- 
holders  to  pRj  that  percentnfce  dated  from  thv 
day  of  the  filing  of  the  articles. 

4.  The  fact  that  a  crpfiitor  of  a  corporation, 
before  the  indebtedness  was  incurred,  was  told 
by  members  of  the  corporntion,  who  were  also 
officers,  that  he  would  be  paid  ont  of  the  pro- 
ceeds of  certain  bonde  which  the  corporation 
hoped  to  sell,  did  not  preclude  him  from  look- 
ing to  the  unpaid  aubscriptions  for  the  payment 
of  his  claim,  where  such  members  testified 
merely  that  thev  understood  that  the  oeditor 
was  to  look  atMj  t»  the  proceeds  of  the  btrnds 
for  payment 

0.  Where  it  was  redted  In  the  attldes  of 
laeocporatkm  that  10  per  cent  of  the  sabscrip- 
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ttODS  WH  paid  to  Oie  treiuniiw  <rf  th«  corpo- 
ration, as  required  hj  atatnte,  and  the  treaBorer 
made  affidavit  that  that  amount  was  actually 
paid  him,  the  fact  that  at  the  time  an  indebt- 
edness was  created  againat  the  corporation  the 
creditor  was  informed  by  the  treasurer  that 
BQch  percentage  bad  not  been  paid  in  did  not 
constitute  a  discovery  of  fraud  in  the  formation 
of  the  corporation  within  Comp.  Laws,  S  lti65, 
providing  that  In  actions  for  relief  on  the  ground 
of  fraud  the  canse  of  action  does  not  accrue 
until  the  fraud  Is  discovered  by  the  party  ag- 
grieved, and  was  not  such  notice  to  the  audit- 
or as  would  render  him,  in  failing  to  discover 
frnnd,  guilty  of  laches  which  woqM  amount 
to  a  discovery,  so  as  to  start  the  running  of  the 
statute  against  his  right  of  action  against  the 
membwa  of  the  coip<n«tion  on  th^  anhaeri^ 
tiona. 

6.  Where  the  relief  prayed  In  the  amended 
bill  came  wiUiin  that  prayed  in  the  ori^nal 
bill,  it  was  harmless  error  to  fail  to  give  cer- 
tain defendants,  who  did  not  answer  the  ori||* 
inal  bill,  notice  of  the  filing  of  the  amended  blfif 
before  rendering  Jadgm«it  against  them  pro 
confesso. 

LangbUn,  J.,  dlaaentlng. 

Appeal  from  district  court,  BemAllllo  coun- 
ty; before  Justice  W.  D.  Lee. 

BlU  by  3ob.n  O.  Albright  and  otbsn  against 
tbe  Tezaa,  Santa  F6  &  Northon  Railroad 
Company  and  others.  Prom  a  decree  for 
plalntlfCs,  defendants  appeal.  Affirmed. 

TbSm  la  a  bill  In  equi^  by  John  O.  Al- 
briffht  and  Alfred  Gmnsfeld,  In  bebaU  oC 
thems^Tes  and  other  creditors  who  might 
come  In  and  be  made  parties  to  the  std^ 
against  tiie  Texas,  Santa  &  Northern  Bail- 
road  Company,  and  also  against  Lehman 
Spielberg,  R<nnulo  Martinez,  Antonio  Ortls 
y  Salaxar,  Bernard  Sellgman,  and  Charles  H. 
GUdovleere,  subscribers  to  tbe  stock  of  said 
railroad  company,  as  a  corporation.  It  Is  al- 
leged that  tbe  cranplalnant  Albright  and  one 
George  H.  Marshall  respectirely  recovered 
JudgmoitB  In  the  district  conrt  oC  Santa  F6 
county  against  said  cwptmtlon,  ajid  that  exe- 
cutions were  Issued,  and  retnms  of  nulla 
l3ona  were  made  on  each,  it  being  alleged  that 
tbe  Judgment  recovered  by  Marshall  had  been 
assigned  for  value  to  the  complainant  Gnms- 
feld.  The  Insolvency  of  the  corporation  Is 
alleged,  and  that  the  other  defendants  were 
subscribers  to  Its  stock,  as  shown  by  the 
articles  of  Incorporation,  as  follows,  respec- 
tively: Splegelberg,  for  2,000  shares;  Sellg- 
man, 2,000  shares;  Martinez,  1,000  shares; 
Ortiz  y  Salazar,  600  shares;  and  Gildersleeve 
for  500  shares,— each  of  the  par  value  of  $100 
per  share.  It  is  also  av^ed  that  neither  of 
said  defendants,  who  were  charter  subscrib- 
ers, ever  paid  Into  the  treasury  of  the  corpo- 
ration defendant  any  part  of  the  par  value  of 
the  stock  so  subscribed  for,  and  "that  the 
failure  to  pay  Into  the  treasury  of  the  said 
defendant  corporation  the  par  value  of  the 
said  stock  is  in  fraud  of  the  rights  of  those 
complainants  and  oth^  creditors  of  the  said 
corporation  defendant,  and  that  the  said 
funds  consist  and  are  the  trust  funds  tor  the 
payment  of  the  debts  of  the  said  corporation, 
and  that  the  par  value  of  each  of  said  shares 
of  Btook  is  the  sum  of  one  hundred  dolUwL" 


It  is  also  allied  that  tbe  d^endant  ^i^el- 
berg,  as  treasurer  of  the  corporation  defend- 
ant, received  and  had  in  his  possession  980,- 
000,  part  payment  upon  capital  atodi  of  saM 
corporation,  and  that  be  baa  foiled  to  account 
for  same.  The  prayer  of  the  bill  is  that  de- 
fendants be  decreed  to  pay  tbe  principal  and 
interest  on  eald  JudipumtSi  and  that  they 
may  "be  decreed  to  api>ly  for  that  purpose 
any  money  or  prop^iy,  real  and  personal.  In 
law  or  equity,  debts,  cboses  in  action,  in- 
equitable interests  belonging  to  s^d  defend- 
ant corporation,  or  In  wlilch  H  la  In  any  way 
w  manner  ben^ctaUy  Interested,"  and  for 
graerai  rdlef.  Demurrers  were  flled  by  all 
defendants,  and  overruled,  and  answers  were 
filed  by  defendants  Splegelberg,  SeligmaD. 
and  Gildersleeve,  and  decree  pro  confesso 
was  taken  as  to  defendairt  corpora  tl(Hi  and 
defendants  Ortls  y  Salaaar  and  Martinez. 
Upon  r^Ucatl<Ki  being  filed  to  the  answers 
that  were  filed,  testimony  was  taken  by  spe- 
cial examiners,  who  reported  same  to  the  dis- 
trict court  without  any  findings  of  law  or 
fact  The  proof  being  all  reported  to  the 
court,  the  comidalnants  obtained  leave  ot  the 
court  "to  amend  the  bill  filed  therein  to  cor- 
respond wltb  tbe  prooOi  taken,  and  that  the 
defmdaati  be  required  to  answer  the  amend- 
ed bUl  within  twenty  days  from  the  service 
of  a  copy  of  the  same,  and  that  said  cause  be 
set  down  t<a  trial  as  B0<m  as  the  same  Is 
at  Issue  an  tbe  amended  pleadings."  Tbe 
amended  answer  was  filed,  which  differed 
from  tbe  original  bill  In  stattaig  that  8ple«el- 
berg  had  felled  to  collect  as  said  treasurer 
the  10  p«r  cent  required  to  perfect  the  or- 
ganization of  aald  corporatl(»i;  that  the  arti- 
cles of  Incorporation  alleged  that  10  per  cent 
had  been  actually  paid  to  said  Spleg^b^  as 
treasurer;  that  said  articles  were  acknowl- 
edged and  subscribed  by  said  defendants, 
and  that  such  treasurer  had  made  affidavit 
that  said  10  per  cent,  amounting  to  ^,000, 
had  been  actually  paid  'to  him  as  treasurer 
for  tbe  benefit  of  the  corporation;  and  that 
no  such  sum  was  in  fact  paid  in,  said  sub- 
scrlbera  delivering  to  Si^egelbei^  checks  In- 
stead, In  pretended  payment  "it  being  then 
and  there  uuderBtood  that  the  sold  checks 
should  never  be  presented  for  paym»it"  It 
is  alleged  that  the  defendants  are  liable  tor 
the  entire  value  ot  the  stock  subscribed  for, 
Includii^  said  10  per  cent  Tbe  prayer  of 
the  bill  is  that  d^endanta  may  be  decreed  to 
apply  tor  the  purpose  of  paying  said  Jodg- 
maits  said  10  per  cent,  and  for  generaJ  re- 
lief. Defendants  Splegelberg  and  Sellgman 
answered  said  ameided  bill,  but  the  same 
was  not  answered  by  either  of  the  othw  de- 
fendants. 

Tbe  record  Is  somewhat  confused,  but  It  is 
concluded  that  only  the  defendants  Gilder- 
sleeve, Splegelberg,  and  Sellgman  were  serv- 
ed with  notice  of  filing  of  amended  blU, 
which  was  answered  by  the  latter  two  and 
not  by  Gildersleeve,  as  to  wh<nn,  howevo-, 
there  was  not  taken  any  decree  pro  confuaeeb 
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The  answo'B  of  Spiegelberg  and  Sellgman  to 
ttie  amended  bill  admit  Jodjcmeiits  obtained 
by  Albright  and  MarBhall,  but  deny  there  was 
sach  asalgnment  to  Gnmsfeld  as  made  him 
the  real  party  fn  Interest;  deny  Insolvency 
of  corporation  defendant;  deny  that  tbey 
lawfully  subscribed  for  stock,  and  admit 
they  paid  nothing  upon  aay  subscription  for 
stock;  deny  that  said  10  per  cent  Is  due,  or 
that  said  10  per  cent  Is  a  trust  fund  for  the 
payment  of  debts.  The  answer  sets  up  that 
Albright  and  Marshall,  before  said  indebted- 
ness was  Incurred,  were  advised  that  tbey 
must  lo<^  for  payment  only  upon  a  proposed 
sale  of  bonds  of  defendant  corporation,  and 
consented  to  look  to  the  proceeds  of  such 
sale  for  payment,  and  not  otherwise.  It  sets 
up  the  statute  of  limitations  of  six  years,  as 
foUows:  "That  the  said  pretended  cause  of 
action  and  mattov  and  things  set  up  in  said 
amended  bill  of  complatait  wh««by  the  said 
complainants  seek  to  chaisre  this  Mewbunt, 
as  stated  in  said  bill  of  complainants,  If  tai 
tact  this  defendant  was  in  any  manner 
chargeable  with  any  such  liabilities,  matters, 
and  things,  which  this  defendant  denies,  ac- 
crued and  existed  above  six  years  before," 
etc.  A  final  decree  was  eutered  against  the 
defendant  company  and  the  defendants  Ortis 
y  Salazar  and  Martinez  upon  tue  decree  pro 
confesso  taken  upon  the  original  bill,  and 
against  the  other  defendants  upon  the  proofs 
taken,  it  being  recited  in  said  final  decree 
that  GUdersleeve,  as  well  as  Splegelberg  and 
Seligman.  had  answered  said  amended  bill, 
and  that  replications  were  filed,  when  in  fact 
GUdersleeve  had  not  answered  sama  The 
decree  finds  tot  complainants  only  as  to  the 
10  per  cent.,  in  accordance  with  the  prayer  of 
the  amended  bill.  So  much  for  the  record. 

The  testimony  sustains  the  allegattonB  of 
the  bill  and  amended  bill  as  to  nonpayment  of 
the  10  per  cent  payable  at  the  time  of  organ- 
ization of  defendant  company,  and  its  Insol- 
veacy,  and  the  snbscrlptkm  for  stock  by  the 
other  defendants.  Th^e  was  also  some  tes- 
timony, claimed  by  defendants  to  show  that 
prior  to  the  Incurring  of  Indebtedness  to  com- 
nlaioants,  and  during  the  years  1881  and 
18S2,  tbey  were  informed  that  the  defendnnt 
company  had  no  way  of  dlscliarglng  the, 
same  except  out  of  a  proposed  sale  of  bonds 
of  the  company,  and  that  they  were  informed 
that  the  other  defendants  had  never  paid  the 
10  per  cent,  required  to  be  paid  In  on  organ- 
ization, and  that  the  checks  of  said  defend- 
ants had  been  put  up  in  lieu  of  cash.  Ex- 
tracts from  the  testimcmy  are  as  follows:  L. 
Spiegdberg  (cross-examination):  "Q.  Do  you 
know  whether  or  not  Mr.  Albright  and  Mr. 
^larshall  were  aware  of  the  situation  In  ref- 
erence to  that  980,000  la  checks?  A.  I  am 
well  aware  of  the  fact  that  Mr.  Albright  was. 
Q.  At  how  early  a  time?  A  It  must  tiave 
been  during  1581  or  1882.  Q.  Mr.  Albright 
was  very  well  posted,  was  he  not,  as  to  all 
the  at^w  takoi  In  the  organization  of  Oiat 
couqKUiyl   A.  Most  aasoredty  he  mM,  be- 


cause he  came  to  me  elUier  in  1881  or  1882, 
and  asked  me  c<mceming  the  business,  oi. 
the  business  be  intended  to  do  with  T..  S.  F. 
&  N.  R.  R.  Co.  I  explained  to  him  bow  mat- 
ters stood  in  relation  to  any  claim  he  might 
ctmtract  or  have  In  relation  to  those  checks. 
Mr.  Albright  knew  and  was  well  informed 
tiiat  he  nor  any  one  else  could  procure  pay- 
ment for  any  services  rendered  or  to  be  ren- 
dered until  bonds  or  stock  had  been  disposed 
ot  Q.  Do  you  know  whether  or  not  he  did 
the  work  for  which  he  afterwarda  obtained 
Judgment  upon  the  agreemmt  tliat  he  was 
not  to  receive  his  money  until  bonds  and 
stock  of  the  company  were  sold  and  funds 
raised?  A  Yes,  sir;  the  only  work  he  did." 
On  redirect  examination  tills  occurs:  "Q. 
But  you  are  positive  that  you  t(^d  him  tbut 
you  had  those  checks,  and  payment  was  not 
to  be  enforced  ?  A.  I  am  positive  of  that; 
not  only  I,  but  other  parties  except  me." 
This  witness,  In  a  supplementory  statemrat. 
soys:  "What  I  mean  to  say  is  that  the  com- 
plainant AJbriglit,  before  hla  debt  for  which 
he  sues  in  this  suit  was  Incurred,  knew  that 
the  ten  per  cent,  paid  In  on  so-called  'charter 
8UbscrlpU<mB'  was  paid  in  only  on  checks, 
which  both  the  maimer  and  the  company 
agreed  should  never  be  paid;  and  that  he 
agreed  to  do  his  work  for  the  company  and 
look  to  a  subsequent  sale  of  bcmds  and  stock 
toe  his  compensation."  There  Is  also  testi- 
mony other  witnesses  to  the  effect  that 
both  Albright  ond  Marshall  were  told  na 
early  as  1881  or  1882  that  there  was  no  mon- 
ey in  the  treasury,  and  they  would  have  to 
rely  for  payment  cm  a  proposed  sale  of  bonds; 
but  there  is  no  direct  testimony  that  Mar- 
shall was  ever  Informed  that  the  10  per  cent, 
had  not  been  paid  in  cash.  Albright  testifies 
that  he  cannot  say  poeltlvely  whether  he  was 
told  or  not  that  the  charter  subscribers  had 
paid  thi^  10  per  cent  In  checks,  which  it 
was  understood  was  not  to  be  paid  up,  but 
was  to  be  returned. 

SL  A  FIske,  for  appellants,  W.  B.  OhUd- 
en^  for  appellees. 

OOIjLIER,  J.  {after  statiDg  the  facts).  In- 
asmuch as  the  amended  bill  of  complaint 
seeks  a  recovery  only  upon  failure  of  the 
charter  subscribers  to  pay  In  10  per  cent,  of 
their  subscription,  required  by  territorial  law 
to  be  done  by  Incorporators  of  defendant  com- 
pany, no  part  of  a  large  mass  of  testimony 
pertinent  under  the  original  bill  filed  In  the 
cause  is  Included  in  the  foregoing  statement 
of  facts.  Also  for  this  reason  those  portions 
of  counsel's  briefs,  which  refer  to  assessment 
and  forfeiture  of  the  stock  standing  In  the 
names  of  defendants  as  charter  subscribers 
are  not  touched  upon  further  than  to  say 
that,  if  complainants  are  otherwise  entitled 
to  recover  in  this  suit,  they  would  not  l>e 
precluded  by  reason  of  the  fact  that  the  stock 
defmidants  are  allied  to  have  subscribed 
for,  when  becoming  Incorporators  of  defend- 
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ant  company,  was  sold  upon  an  assessmrait 

made  thereon.  If  In  fact  the  10  per  cent  re- 
quired to  be  paid  In  had  preTlously  become 
due,  and  still  remained,  when  this  suit  was 
brought,  unpaid.  The  fact  of  an  assessment 
□pon  said  stock,  made  as  it  was  by  the  de- 
fendants themselves,  might  tend  to  show 
their  status  as  stockholders,  if  this  court  en- 
tertained any  doubt  on  that  que8tl<Hi.  We  do 
not,  however,  believe  there  can  be  any  dis- 
pute that  these  defendants  became,  by  the 
recitals  In  the  articles  of  incorporation,  sub- 
scribers to  the  capital  stock  of  defendant 
company  In  the  number  of  shares  they  re- 
spectively state  they  were,  and  we  think 
the  form  in  which  they  stated  they  were  sub- 
scribers Is  made  in  as  unimpeachable  a  man- 
ner as  It  could  have  been.  It  is  provided  by 
statute  that  the  articles  of  Incorporation  shall 
show,  among  other  things,  "the  amount  of 
stock  actually  subscribed,  and  by  whom," 
and  "that  at  least  ten  per  cent  of  Its  sub- 
scribed capital  stock  has  been  paid  to"  the 
treasurer  of  the  intraded  corporation.  Laws 
N.  H.  1878,  p.  17.  It  appears  to  be  conceded, ' 
bowerer,  by  ai^llants'  counsel,  that  the  de- 
fendants would  have  been  1^1  subscribers 
to  the  capital  stock  of  defendant  company  If 
they  had  In  fact  paid  in  the  10  per  cent  re- 
quired by  law,  as  was  falsely  stated  in  the 
articles  of  lncori>oratlott;  but  he  contends 
that  the  failure  so  to  do,  which  Is  conceded 
to  have  occurred,  prevented  them  from  be- 
coming legal  Incorporators,  or  being  in  any 
way  bound  as  subscribers,  and  to  this  con- 
tention he  clteB  a  number  of  authorities. 
Those  furnished  us  we  have  examined,  and 
we  ascertain  that  none  of  them  refers  to 
subscriptions  made  subsequent  to  organiza- 
tion, and  one  of  the  cases  sa^s:  "Under  this 
provision.  It  has  sev^^  times  been  decided 
that  no  subscription  to  stock  ot  a  railroad 
corporation,  made  after  the  corporation  was 
formed,  was  valid  or  landing  until  at  least 
ten  per  cent  of  the  amount  had  been  paid." 
Rallraad  Co.  v.  Van  Horn,  57  N.  Y.  473,  In 
another  the  question  arose  in  quo  warranto 
proceeding  by  the  people,  where  it  was  claim- 
ed the  defendant  was  Illegally  exercising  the 
franchises  and  privileges  of  a  corporation, 
and  it  was  held  that  such  an  evasion  of  the 
statute  as  was  here  resorted  to  could  not 
avail.  People  v.  Ohambers,  42  Cal.  201.  We 
think  these  cases  are  not  in  ptrint  and  that 
it  does  not  lie  in  the  mouth  of  these  defend- 
ants to  urge  their  111<^1  avoidance  of  the 
statute  to  escape  liability,  the  corporation  be- 
ing recognized,  and  no  proceedings  being  tak- 
en to  call  its  organization  in  question  by  the 
proper  authorities,  even  if  that  could  be  tak- 
en advantage  of  as  against  creditors.  It  Is 
contended  by  counBd  for  appellants  that  the 
10  per  cMit  required  by  law  to  be  paid  at 
and  before  the  filing  of  the  articles  of  incor- 
poration became  due  from  the  subscribers  at 
that  time,  and  as  to  this,  we  think,  there  can 
be  no  doubt  It  seems  plain  that  the  law,  in 
requiring  the  10  per  cent,  ctuisidered  It  aa 


dertvabla  from  the  Incorporators  ratably  in 
the  amounts  each  subscribed  for  stock,  or 
from  those  not  incorporators  who  subscribed 
for  stock  in  the  intended  cMporatlon,  and 
that  such  should  be  a  partial  payment  on 
subscription,  the  call  for  wlilch  the  law  Itself 
made.  We  hold,  therefore,  that  nonpayment 
In  cash,  but  a  pretended  payment  made  In 
checks,  never  iutaided  to  be  presented  for 
payment,  made  the  obligation  to  pay  date 
from  the-day  the  corporation  became  a  legal 
entity,  which  was  on  December  10,  1880,  the 
day  the  articles  of  Incorporation  were  filed 
In  the  office  required  by  law  to  be  filed. 

It  is  urged  by  appellants'  counsel  "that,  as 
a  genial  rule,  unpaid  subscriptions  for  stock 
are  In  equity  a  fund  for  the  ben^t  of  credit- 
ors; that  to  entitle  the  creditor  to  resort  to 
this  fund  be  must  have  relied  upon  and  given 
credit  on  account  of  the  capital  which  the 
company  was  represented  as  having  when 
the  debt  was  created."  He  also  insists  that 
these  creditors  knew  at  the  time  the  debts 
for  which  Jndments  were  obtained,  and  here 
sued  on,  were  Incurred,  that  these  subscrip- 
tions were  paid  for  In  checks  not  Intended  to 
be  cashed,  and  they  agreed  to  wait  for  pay- 
ment of  th^r  indebtedness  until  defendant 
company  should  sell  certain  stocks  and  bonds 
to  pay  the  same.  Looking  at  the  testimony 
which  appears  In  the  record  oa  this  point, 
and  somewhat  Kctenslrely  set  forth.  whSi. 
does  It  Import,  taking  the  strongest  phase  ap- 
pellants may  contend  for?  Spiegelberg,  Sel- 
igman,  and  Glldersleeve  testify  that  Albright 
and  Marshall  were  told  by  Individual  mem- 
bers of  the  craporation,  who  were  also  its 
officers,  that  they  would  be  paid  for  the  serv- 
ices they  had  rendered  and  were  to  render 
the  corporation  out  of  the  proceeds  of  cer- 
tain bonds  the  corporation  hoped  to  sell,  and 
they  say  these  creditors  understood  that  was 
their  only  reliance.  It  Is  not  asserted  that 
the  corporation,  as  such,  had  any  such  agree- 
ment with  these  creditors,  or  that  the  inform- 
ants of  these  creditors  were  authorized  by 
the  corporation  to  so  state.  What  does  that 
avail?  It  certainly  cannot  be  contended  that 
such  an  understanding  could  have  been  set 
Dp  In  the  actions  upon  which  Judgm^ts  were 
obtained,  or  that  the  defendant  compnny 
could  successfully  enjoin  the  sale  of  any  prv^ 
erty  of  defwdant  company  upon  such  state- 
ments being  made  by  these  Individual  In- 
formants, who  at  the  time  happened  to  be 
members  of  the  board  of  directors  of  defend- 
ant company.  If  we  admit  that  the  authori- 
ties cited  by  appellants'  counsel  go  to  the  ex- 
tent contended  for,  we  yet  do  not  think  that 
here  is  a  state  of  case  to  which  they  are 
applicable.  What  these  witnesses  say  they 
understood  these  creditors  "understood"  Is  a 
mere  matter  of  c^lnlon,  and  we  do  not  think 
such  evidence  should  weigh  greatly  in  re- 
moving from  the  reach  of  creditors  what  so 
many  decisions  in  unbroken  line  bare  held 
to  be  a  trust  fuud  for  the  protection  of  cred- 
itors who  deal  with  a  corporation  on  the 
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telth  thereof,  and  especially  when  so  to  do 
irould  be  to  make  effectlTe  the  peri>etration 
of  a  fraud  so  directly  In  the  teeth  of  a  most 
salutaxy  statute. 

The  moat  dlfflcnlt  question  In  this  case  Is 
that  arising  upon  the  plea  of  the  six-years 
statute  ot  limitations  set  forth  In  the  above 
statement  of  facts.  As  there  Is  no  testimony 
Id  the  record  that  tends  to  show  that  Mar- 
shall, tbe  assignor  of  Grunsfeld,  had  any 
knowledge  of  the  transactltm  whereby  these 
defendant  subscribers,  instead  of  paying  In 
ttie  10  per  cent,  upon  Bubscrtption  required 
by  the  statute,  put  up  bogus  checks,  this 
question  will  only  be  considered  in  reference 
to  the  complainant  Albright  If  the  testimo- 
ny shows  that  there  was  snch  a  discovery 
by  Albright  of  the  fraud  practiced  in  the  or- 
ganization of  defendant  as  made  the  statute 
of  lixQltntions  begin  to  run,  it  would  tbea  be 
our  duty  to  fxurther  consider  whether  the 
statute  was  w^l  pleaded  in  equity,  where 
the  &ct8  constituting  the  bar  ought  to  be  set 
up.  If  it  does  not  show,  we  need  go  no  fur- 
ther. In  this  case  there  was  no  reference  to 
a  master  to  report  the  testimony  and  his 
findings  of  law  and  fact  thereon,  but  It  was 
merely  to  a  special  examiner,  directed  to  re- 
duce the  testimony  taken  before  him  to  writ- 
ing, and  report  the  same  to  the  court,  with- 
out any  findings  of  law  or  fact  This  rec- 
ord Is  therefore  before  us  jost  as  it  was  be- 
fore the  district  court,— a  dry  transcript, 
from  which  ctmclusions  both  of  law  and  fact 
are  to  be  drawn.  In  such  case  the  whole 
matter  Is  before  this  court  as  one  of  new  im- 
pression, and  If  we  differ  with  the  conclu- 
sions of  the  district  court  on  questions  of 
fact  we  are  as  much  bound  to  express  our 
dissent  as  if  the  difference  were  <Hie  of  law. 
The  value  of  a  master's  report  rests  upon  the 
well-recognized  theory  announced  by  this 
court  at  this  term  in  the  case  of  Field  t. 
Romero,  41  Pac.  517,  that  the  master  sees  the 
witnesses,  and  hears  them  testify,  and  is  far 
more  capable  of  deciding  questions  of  fact 
than  any  court  by  the  mere  perusal  of  a  dry, 
dead  transcript.  Looking,  th^  at  this  tran- 
script what  do  we  find?  It  shows  the  bxA- 
emn  statutory  statement  made  by  these  de- 
fendants that  they  were  subscriber  to  the 
capital  stock  of  defendant  company,  and  that 
10  per  cent,  of  such  subscribed  stock  has 
been  paid  to  the  treasurer  of  said  company, 
namely,  Lehman  .  Sptegelberg;  and,  In  addi- 
tion, it  shows  the  affidavit  required  by  law 
of  said  Spiegeiberg,  treaaurer,  that  said  10 
per  cent  Is  "actually  paid."  No  other  wit- 
ness than  Spiegeiberg  pretends  to  testify  that 
be  knows  that  Albright  was  ever  told  about 
this  payment  by  check  transaction,  but  Sellg- 
nian  and  Gildersleeve  only  testify  that  It  was 
understood  that  Albright  and  Marshall  "un- 
derstood" that  they  must  look  to  the  sale  of 
ixrtain  bonds  to  get  their  pay,— a  matter  we 
have  already  adverted  to.  Albright  says  that 
be  haa  no  recollection  that  be  was  ever  in- 
formed about  tlw  check  transaction.  Con- 


cede, however,  that  Spiegeiberg  told  blm 
about  It,  does  that  under  our  statute,  consti- 
tute a  discovery  so  as  to  make  the  statute 
of  limitations  begin  to  run?  Our  statute 
reads  as  follows:  "In  actions  for  relief  on 
the  ground  of  fraud  or  mistake  •  •  •  the 
cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  fraud  •  •  •  complained 
of  shall  have  been  discovered  by  the  party 
aggrieved."  Comp.  Laws,  N.  M.  §  1865. 
Shall  such  a  statement  made  in  an  informal 
way  by  Spiegeiberg,  which  not  only  contro- 
verts his  affidavit  but  also  Imputes  fraud  to 
all  the  incorporators  of  defendant  company, 
be  decreed  a  discovery  fixing  a  period  fi>r  the 
statute  to  begin  to  run  against  a  creditor's 
right  to  subject  a  trust  fund  to  his  debt?  It 
Is  our  view  that  such  slight  circumBtancea 
should  not  serve  to  deprive  credltMS  of  a 
corporation  of  their  vested  rights,  and  that 
such  information,  if  given  even  more  explicit- 
ly than  Is  here  shown,  would  not  constitute 
discovery  of  fraud,  or  such  notice  as  would 
create  laches  amounting  to  discovery. 

As  to  the  d^endants  Antonio  Ortiz  y  Sala- 
zar  and  Romulo  Martinez,  we  hold  that  the 
relief  prayed  in  the  amended  bill  comes  with- 
in that  prayed  for  in  the  original  bill,  and 
that  It  was  not  substantial  error  to  fail  to 
give  them  notice  of  the  filing  of  the  amended 
bill,  and  that  final  decree  was  rightly  entered 
against  them. 

As  to  the  defendant  Ollderaleeve,  It  appears 
that  he  answered  the  original  bill,  and  was 
served  with  notice  of  the  amended  bill,  but 
tolled  to  answer  the  same.  We  think  that 
if  complainants  foiled  to  take  a  decree  pro 
confesso  against  him,  but  treated  him  aa 
having  answered,  he  should  be  deemed  as  de- 
nying the  material  allegations  of  the  amend- 
ed bill,  and,  aa  we  have  held  these  allega- 
tlons  were  established  by  the  proof,  and  as 
he  cannot  complain  of  being  treated  with 
more  consideration  than  be  was  entitled  to. 
tbe  decree  of  the  lower  court  should  alao  be 
affirmed  as  to  him.  Other  questions  In  tbe 
record  we  do  not  understand  to  be  seriously 
insisted  on.  Wherefore  It  Is  our  opinion  that 
there  being  no  error  aiqurent  of  record  in 
this  cause,  the  decree  should  be  affirmed,  and 
it  is  accordingly  so  orderedt  and  this  cause 
remanded,  with  dlrectlonB  to  can7  tlie  de- 
cree Into  effect 

HAMILTON,  J.,  concnn.  lAUGHLIN,  J., 
dlssenta. 


COON  V.  BOSgUE  BONITA  LAND  & 
CATTLE  CO.  et  aL 

(Snpreme  Court  of  New  Mexico.    Oct  12, 
18U5.) 

MORTOAGBB  —  AbSIONMENT  OT  FlBT  OT  DBBT — 

Foreclosdrb— Depicihhot  Jodombxi^ 

Fcturb  Advances — Estopphi. 
1.  Where  the  bolder  of  bonds  and  notes, 
secured  by  tj-ust  deed  providing  that  the  notes 

(should  constitute  a  prior  lien  over  the  bonds, 
transfened  the  bonds  to  one  who  foreclosed  tbe 
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deed,  aod  became  the  purchaser  at  the  sale  tor 
an  amouDt  leas  than  that  dne  on  the  bondB,  be 
could  not,  on  a  bill  for  acconDting  against  the 
transferee,  hare  the  notes  declared  a  prior  Uen 
OB  the  property,  and  the  transferee  also  ad- 
judged indiTidnally  liable  on  the  notes. 

2.  A  trust  deed  securing  bonds,  and  provid- 
ing for  primary  payment,  out  of  the  proceeds 
of  a  sale  of  the  proiwrty,  of  expenses  of  the 
trust,  "including  all  moneys  advanced  for  in- 
surance, taxes,  or  for  any  money  paid  by  the 
partly  of  the  third  part,"  included  future  ad< 
vances  for  the  paipoBe  of  paying  taxes,  re- 

{lairing  an  acequla  for  irrigating  alfalfa  grow- 
ng  on  a  portion  of  the  mortgaged  premises, 
and  constructing  an  embankment  to  protect 
farming  lands  included  in  the  deed  from  Inun- 
dation, and  constituted  them  a  Hen  superior 
to  that  of  the  bonds,  thou^  it  also  provided 
that  foreclosure  should  be  bad  on  default  of 
payment  of  interest  on,  or  principal  of,  the 
bonds,  only. 

3.  One  purchasing  bonds  secured  by  a  re- 
corded trust  deed,  which  also  secured  the  pay- 
ment of  notes,  without  obtaining  a  delivery 
of  the  trust  deed,  or  any  explanation  of  the  fail* 
ure  to  deliver  it,  Is  estopped  from  setting  up 
want  of  notice  that  by  the  terms  of  the  deed  the 
notes  are  made  a  prior  lien  over  the  bonda. 

Oollier,  J.,  dissenting. 

Appeal  from  district  court,  BemaUUo  coon- 
ty;  before  Justice  A.  A.  Freeman. 

Bin  by  Abraham  D.  Coon  against  the  Bosque 
Bmita  Land  &  Cattle  Company,  the  Albu- 
quo'que  National  Bank,  and  another,  for  ac- 
countlng.  From  a  decree  tear  pUtlntifr,  the 
defendant  bank  appeals.  Modified. 

On  the  20tta  day  of  October,  1885,  the  de- 
fendant company,  the  Bosque  Bonlta  Land  & 
Cattle  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  territory  of 
New  Mexico,  executed  a  deed  of  trust  to  An- 
tonio y  A.  Abeytlix,  as  trustee,  to  secure  the 
payment  of  20  coupon  bonds,  tor  $500  each, 
payable  In  10  years  after  date  to  the  order  of 
complainant,  A.  D.  Ooon,  or  order,  at  the 
Chatham  National  Bank,  In  the  <dty  and  state 
of  New  York,  with  Interest  at  1  per  cent  per 
numth  from  date  untU  paid.  The  deed  of 
trust  contained  the  usual  clause  for  sale  and 
foreclosure  on  the  default  of  payment  of  any 
of  the  Into-est  due  at  any  tlme^  or  In  case  of 
a  breach  of  any  of  the  corenauta  or  agreamaits 
in  tbe  same  ^  tlie  said  company,  or  any  part 
of  tlia  ^Ind^.  The  trust  deed,  bonds,  and 
coupons  were  properly  executed,  issued,  and 
delivered  to  said  Ooon,  who  advanced  tbe 
said  company  $10,000  thereon.  The  trust  deed 
charged.  In  trust,  to  secure  the  loan,  certain 
live  stock  and  real  estate,  the  property  of  the 
said  company,  situate  in  Socorro  county.  It 
also  contained  a  provision  that,  in  the  event 
of  the  death  or  Inability  of  the  trustee  nam- 
ed to  act,  that  the  sheriff  of  Socorro  county 
should  tta^  act  as  such  trustee.  The  trust 
deed  also*  contained  a  clause,  after  stating  tbe 
condittcsis  of  sale,  "and  all  other  ei^enaea  of 
this  trust,  Including  all  mon^  advanced  for 
Insurance,  taxes,  or  for  any  money  paid  by  the 
party  of  the  third  part,"  meaning  Ooon  as  the 
party  of  the  third  part.  At  different  times 
thereafter,  Coon  advanced  to  tbe  general  man- 
ager of  the  company,  with  the  knowledge  and 
coDMnt  of  tbe  other  o&oen,  rarions  sums  ot 


money,  for  the  company,  in  addition  to  the 
$10,000  loan,  for  the  purpose  of  paying  taxes, 
repairing  an  acequla  for  irrigating  alfalfa 
growing  upon  a  portion  of  the  mortgaged 
premises,  and  to  throw  up  an  embankment 
to  protect  the  farming  lands  from  Inundatloii 
by  tbe  Rio  Orande,  and  took  notes  from  tbe 
company  for  tbe  same,  in  amount  of  $957.32. 
with  Interest  at  1  per  cent,  per  month  from 
date  until  paid,  which  notes  were  signed  by  tbe 
said  company,  by  Ira  B.  Leonard,  president, 
and  Charles  O.  Tiffany,  secretary  and  treas- 
ure, and  approved  by  J.  0.  TU&my,  general 
manager,  and  were  dated  January  1  and  April 
10,  1S86.  In  the  latter  part  of  Febroaiy* 
18OT,  J.  C.  Tiffany  paid  Coon  the  $10,000  and 
Interest  to  that  date  with  his  personal  check 
on  the  Albuquerque  National  Bank;  and  \j^n 
Indorsed  the  bonds  and  coupons  "without  re- 
course," and  delivered  them  to  said  Tiffany, 
and  held  the  original  deed  of  trust,  and  tbe 
two  notes  which  were  not  paid.  Some  time 
thereafter  said  Tiffany  deposited  aH  of  tbe 
said  bonds  and  coupons  In  the  Albuquerque 
National  Bank.  Afterwards  said  Tiffany  be- 
came personally  Indebted  to  said  bank,  and 
gave  his  notes  and  said  bonds  as  coIlateraL 
And  afterwards,  on  September  18,  1838.  said 
company  gave  its  two  notes,  for  $5,000  each, 
to  said  bank.  In  lieu  of  Tiffany's  personal 
notes.  And  the  bank  held  the  said  bonds  as 
collateral  And  the  bank  made  fnrtner  Md- 
vances,  and  took  additional  security;  but 
when  the  company  authorised  the  making  of 
said  two  notes  to  said  bank,  and  ^vlng  addi- 
tional security.  It  exi^eaaly  reserved  In  its  reso- 
lution, from  the  effects  of  further  Incombran- 
ces,  the  BtHique  Bonlta  ranch,  the  real  property 
here  In  controversy.  In  Decembe,  1889.  the 
complainant,  Ooon,  filed  his  bill  In  the  district 
court  against  the  Bosque  Bonlta  Land  &  Cat- 
tie  Oon^any,  the  Albuquerque  National  Bank, 
and  the  tnmtee  sheriff,  for  an  accounting,  and 
for  a  decree  fw  payment  to  him  of  whatever 
ml^t  be  found  due  by  the  aaiS  defendant 
corporation,  ot  the  Albuquerque  National 
Bank,  and  that  the  sum  so  found  due  him  on 
said  promissory  notes  be  decreed  a  prior  Uen 
on  the  property  mortgaged,  ovet  the  said 
bonda  and  coupons,  and  for  complainant's 
solldtor's  fees,  and  In  case  of  default  In  the 
payment  tbe  pn^terty  be  sold  and  foredoeed: 
and  for  general  relief.  The  Bosque  Bonlta 
Land  &  Oattie  Company  did  not  answer,  or 
make  any  defense,  but  the  Albuqutfque  Na- 
tional Bank  answered  the  bill,  and  denied  that 
tbe  debt  for  which  suid  two  notes  were  given 
was,  by  virtue  of  the  language  In  the  de- 
feasance clause  In  the  mortgage  deed, — 'in- 
cluding all  moneys  advanced  for  Insurance, 
taxes,  or  tor  any  money  paid  by  the  party  of 
the  third  part,"— sufficient  tocreatea  prior  Uen 
to  that  of  said  bonds,  and  was  sufficient  In 
law  to  bind  the  defendant  bank;  and  denied 
that  any  power  of  sale  existed  by  law  In 
said  mortgagee  to  sell  and  foreclose,  except 
In  default  of  payment  of  Interest  or  principal, 
and  then  only  at  the  instance  of  the  holders 
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ct  nld  brads  or  OMqKm>;  azid  also  dwled 
tbat  titteie  woa  any  agreement  for  fntnre  ad- 
Tsnoe  b7  aid  Good  to  said  compuoj,  ixQaa 
fban  the  flO.000,  at  the  time  at  the  execution 
of  the  said  mortsage,  and  that  it  was  un- 
derstood then  that  for  any  fnrUier  advance 
by  Cora,  additional  aecarity  ma  to  be  sIt- 
en;  denied  tliat  tbe  debt  on  aaid  notes  was 
doe  and  unpaid;  avared  that  on  Febniaiy 
19,  1891,  said  bank,  as  the  bolder  of  said 
bonds  and  coupons,  sold  and  foreclosed  aaid 
mortgaged  pioiierty  in  accordance  with  tbe 
anthoilty  In  said  deed  of  trost  cont^ed,  and 
became  the  pniriiaser  of  said  mortgaged  prop- 
erty, bat  denied  that  the  property  brought 
sufficient  money  to  pay  the  com  of  principal 
and  intwest  due  said  bank  on  said  bonds; 
with  a  genoral  denial  to  aU  the  material  Issues 
in  tbe  UU,— to  which  complfdnant  filed  a  gen- 
eral replication,  and  the  cause  was  referred 
by  the  court  to  a  epecfal  master,  to  take 
proofs,  and  i^wt  his  findings  of  facts  and 
conclusions  of  law  thoeon.  The  special  mas- 
ter took  tbe  proofs,  and  reported  his  anriinga 
in  fsTor  ot  complainant  Defendant  bank  In- 
teivoeed  objections  and  exceptions  to  the  mas- 
ter's report  which  were  denied,  and  the  re- 
port was  confirmed,  and  a  decree  by  the  Fifth 
judicial  district  court  was  entered  for  the 
sum  of  (1,900.34  due  complainant  on  said  note, 
s^Oast  tbe  Bosque  Bonlta  Land  Sc.  Cattle 
Company  and  tbe  Albuquerque  National  Bank, 
with  an  order  for  sale  and  foreclosure  in  de- 
fault of  payment  by  said  company  and  said 
bank,  and  for  a  deficiency  Judgment  in  case 
the  fHToceeds  of  sale  did  not  satisfy  tbe 
amount;  and  the  property  was  sold  and  bid 
tn  by  complainant.  And  from  tills  decree 
and  order  defendant  bank  appealed,  but  did 
not  give  a  supersedeas  bond;  and  pending 
the  appeal  the  venue  was  changed  to  the  Seo 
ood  district  and  the  report  of  tbe  sale  by  the 
special  master  was  there  approved,  and  the 
case  is  here  on  appeal  also  from  that  court. 

WfUlam  B.  ChOdos,  for  ai^Uant  James 
O.  ntcta,  for  appellee. 

LAUGHUN,  J.  (after  stating  the  facta). 
Tbe  appellant  bank  assigned  a  number  of 
grounds  as  errors  in  the  final  decree  and  con- 
flnnation  of  tbe  master's  sale  by  the  court  be- 
low, and  soffldeot  to  raise  all  the  issues  ma- 
terial to  a  proper  disposition  of  the  case  on 
its  merits,  and  the  first  one  which  will  be  con- 
sidered is:  "Second.  The  court  erred  in  find- 
log  by  its  decree  that  the  Albuquerque  Na- 
tional Bank  was  Indebted  to  tbe  complainant 
for  and  on  account  of  the  notes  mentioned  In 
tbe  bill  of  complaint,  and  made  by  defend- 
ant the  Bosque  Bonlta  Land  &  Cattle  Com- 
pany." Tbe  principal  contentlou  of  the  ap- 
pellee  la  that  the  debt  due  on  the  notes  is  a 
prior  lien  on  the  mortgaged  property  to  the 
debt  doe  oa  the  bonds  now  held  by  the  bank, 
and  it  Is  not  clear  how  this  contentl(m  can  be 
saccessfnUy  maintained  by  appellee;  that  Is. 
how  the  bank  can  be  bolden  for  the  amount 


doe  on  tbe  notes,  and  at  the  same  time  make 
the  debt  due  on  tbe  aabm  a  DxSia  lien  m  the 
proper^  gtren  as  aeemity  to  secore  the  pay- 
ment of  the  sum  due  on  the  bonds  held  by  tbe 
bank  and  tbe  amount  due  on  said  note,  be- 
cause (admitting  for  the  present  that  the  bank 
Is  the  legal  holder  of  the  bonds,  and  that  the 
debts  due  on  the  bonds  and  on  the  notes  were 
both  secured  by  the  same  mortgage,  and  on 
the  same  property)  it  is  not  plain  how  tbe  bank 
Is  individually  bound  for  the  amount  due  on 
tbe  notes.  This  exception  Is  wen  taken,  and 
It  is  sustained  as  to  the  hidivldual  UablUties 
of  the  Albnqoarqne  National  Bank. 

The  next  assignment  Is:  **Ttalrd.  The  mas- 
ter, as  well  as  the  court  erred  In  finding  that 
the  sums  of  money  mentioned  in  said  notes 
wen  advanced  by  complainant  in  the  pay- 
ment of  taxes,  and  In  protecting  tbe  property 
mentioned  bi  tbe  deed  of  timet  menticmed  In 
tbe  Mil  of  complaint  trom  loss,  destroctltm. 
and  damage."  The  trust  deed  provided  for 
these  advances,  and  the  proof  shows  that  they 
were  made  by  ctmiplalnant  at  the  request  <tf 
tbe  general  manager  of  tbe  company,  and  for 
tbe  purposes  specified,  and  with  tbe  knowl- 
edge, ccmsent  and  approval  of  all  tbe  ofilcerB 
and  board  of  db^ctors  of  the  company;  and 
tbe  proof  is  clear  that  money  was  expended 
by  the  general  manager  for  the  protection  and 
preservation  of  the  property  then  bolden  for 
the  security  of  the  debts  of  the  company,  and 
which  resulted  hi  tbe  protection  of  appellant's 
security,  and,  too,  at  the  very  times  that 
these  advances  were  made;  and,  while  It  is 
not  clearly  shown  that  tbe  same  money  so 
advanced  was  used  for  tbe  purposes  indicat- 
ed, there  Is  notliing  to  show  that  it  was  not 
the  same  money  so  advanced  by  an;ieUee. 
Tbe  general  manager,  to  whom  the  advances 
were  made,  and  all  the  other  officers  of  tbe 
company  who  could  have  had  any  personal 
knowledge  of  these  transactions,  were  dead 
prior  to  the  time  of  the  bearing  of  this  case, 
and  it  was  impossible  to  show  directly  how 
the  money  was  expended.  The  master's  find- 
ing on  this  point  is  amply  sustained  by  the 
proofs,  and  this  assignment  Is  not  well  taken. 

The  fourth  assignment  la  that  "both  the 
court  and  the  master  erred  in  finding  that  it 
was  provided  by  said  deed  of  trust  that  for 
all  moneys  so  advanced  by  complainant  to  the 
said  defendant  the  same  should  be  and  be- 
come a  prior  and  first  lien  upon  the  said  prop- 
erty, prlw  and  paramount  to  the  bouds  de- 
scribed in  the  said  deed  of  trust,  -and  that 
complainant  was  entitled  to  such  a  lien  upon 
said  property  for  the  sum  of  91.906.34,  or  any 
other  sum,  against  the  appellant"  The  trust 
deed  provided,  in  the  defeasance  clause,  that 
In  the  event  of  a  sale  and  foreclosure  of  the 
mortgaged  property  there  should  be  paid,  first 
the  costs  and  the  expenses  of  the  sale,  "in- 
cluding tbe  reasonable  fee  of  the  said  party 
of  the  second  part  [tbe  trustee],  and  all  other 
expenses  of  this  trust  Including  all  moneys 
advanced  for  insurance,  taxes,  or  for  any 
money  paid  by  party  of  the  third  part  Ib- 
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clndlng  bitereit  tlieteoo  at  one  per  oent  pa- 
month,  then  to  pay  tbe  priDcipal  and  Interest 
of  said  bond&  •  «  It  ta  eatabUahed  by 
the  .erldoice  tliat  at  the  time  the  deed  of 
truErt  waa  presented  to  Ooaa.  for  Inepectlon 
and  examiiiatloiif  by  the  offlcen  of  the  Boeqne 
Bonlta  lAnd  &  GatUe  Gonipaiiy»  and  before 
It  yma  Blgned  and  deUvered  to  Coon,  the 
questton  came  iip  for  dtocaaaton  aa  to  the 
future  advancea  to  the  company  by  Oooa  for 
taumxnce  and  taxes,  and  that  the  officen  at 
the  company  told  Oocm  that  flie  company 
would  need  money  for  other  pnrposea,  and 
that  before  the  mortgage  waa  oecuted  the 
words,  "or  for  any  money  paid  by  party  of 
the  third  part,"  mn  written  Into  the  faaatm- 
m^t,  and  became  a  matoial  part  of  It  Ap- 
pellant contenda  lliat  the  wwda  ao  tntollned 
were  not  HUffldent  to  cwiaUUile  tbe  mortgage 
eecurtty  for  tiw  adrancea  made  br  appdlee, 
but  this  posltloo  cannot  be  supported,  be- 
cause tt  waa  the  bona  fide  intention  of  an 
partlee  concerned  that  any  fntore  advancea 
made  tf  Ooon  ihoold  be  secured  by  this  mort- 
gage, and,  had  that  not  been  the  Intention, 
these  wordB  wonM  never  have  been  written 
Into  that  inatmment;  and  there  la  nottdng 
In  the  mortgage  that  can,  with  any  teaaon- 
aUe  Intendment,  be  conatroed  to  defeat  It 

Appellant  further  contends  that,  erven  if  the 
mortgage  can  be  so  construed  aa  to  make  it 
a  security  tor  any  future  advances,  It  cannot 
be  held  to  constitute  such  a  prior  and  par- 
nmount  Vim  to  that  of  the  bonds  hdd  by  the 
bank.  The  proofa  show  that  appellee  ad- 
vanced money  at  dlffment  times  to  the  com- 
pany, and  took  one  note  dated  January  1, 
188ft,  due  one  day  after  date,  and  the  other 
note  dated  April  10, 1866,  dne  tldrty  daya  after 
date,  and  that  an  these  advances  were  made 
and  the  notes  taken  during  tbe  time  he  held 
the  bonds,  and  about  a  year  before  he  deUv- 
ered  them  to  Tiffany,  and  there  is  nothing 
to  show  that  aaoj  de&idt  waa  made  on  tbe 
bonds.  These  notes  were  given  for  money 
advanced  to  pay  the  taxea  and  other  emT«it 
expenses,— for  the  protection  of  tiie  mort- 
gaged pnq>aty,  and  to  save  It  trom  loss  and 
destruction,— and  the  trust  deed  especially 
proTldea  that  such  expenaea  aban  fliat  be  paid 
oat  of  Ote  proceeds  of  the  salew  Both  of  these 
notes  were  due  In  the  latter  part  of  liay, 
1886.  and  default  on  the  part  of  the  compai^ 
to  pay  them  gave  appellee  a  ri|^t  of  action 
against  the  company.  But  an>eUant  farther 
contends,  that  by  the  terms  of  the  trost  deed, 
there  was  no  power  for  sale  and  f<«aelosnre, 
except  on  default  of  Interest  on  the  bonds,  or 
some  part  of  the  principal  thereof.  This  Is 
true,  but  the  holder  of  a  mortgage,  or  an 
equitable  lien,  may  proceed  In  a  court  of 
chancery  to  have  bis  lien  established  and 
declared,  and  an  order  ot  sale  and  foreclosure, 
as  In  the  caae  at  bar.  This  right  of  action 
on  the  notea  existed  Img  before  any  right 
to  foreclose  under  the  bonds.  It  would  hard* 
ly  be  c<mtended  that  the  appellee  wooU  be 
required  to  advance  money  for  the  payment 


of  taxes,  Insurance,  and  for  the  protection 
of  the  property  In  other  respects,  and  be  com- 
pelled to  wait  10  yeara  for  On  zetom  ot  lili 
money,  because  the  mortgagor  haK>ened  to 
keep  his  Interest  paid  op;  otbowlae  the  mort- 
gagee might  be  compelled  to  advance  more 
money  than  tbe  x«operty  waa  worth,  or  lose 
hla  principal,  by  reaam  ct  Incnmbrancea  aa 
tbe  property,  or  Ita  loas  or  deatroctlon.  It  Is 
a  weU-setded  prindide  of  law  that  tbe  breach 
of  any  of  tbe  covenants  wHl  render  the  whole 
sum  due,  and  thla  applies  as  well  to  future 
advances.  Sblrraa  t.  Oralg,  7  Ckancb.  S}; 
Lawrence  t.  Tucker,  28  Bow.  14;  Jones  v. 
Indemnity  Oa,  101  U.  &  622,  Tbe  deed  of 
tmat  waa  a  puUlc  record  whan  ttie  bonds 
were  ddlvered  by  J.  G.  Tiffany  to  the  appel* 
lant  bank,  and  the  clause  for  future  advances 
in  It  waa  salBctent  to  pat  tbe  bank  mi  bi- 
qaiiy,  and  it  la  now  estopped  fhun  setting  up 
want  at  notice;  and  eq^edally  aa  the  deliv- 
ery of  the  bonds  to  the  bank  waa  not  ac- 
companied by  the  debray  ot  the  original 
trust  deed,  and  no  explanation  waa  given  why 
It  was  not  delivered  with  tbe  bonds. 

It  la  held  here  that  tbe  sum  of  fl,006.31 
found  to  be  due  to  the  appdle^  Abraham  D. 
Coon,  by  the  special  master  and  the  court 
below,  constituted  and  is  a  prlco-  and  par- 
amount Hm,  In  favor  of  aald  aK>dlee,  to  the 
amount  due  on  said  bonds  and  coupons,  and 
that  the  final  decree  made  and  altered  by  the 
Fifth  Judicial  dlatrict  court  be  modified  by 
striking  out  the  decxae  and  Jndgmwt  fcnr  tbe 
Indebtedness  claimed,  aa  against  the  appel- 
lant the  Albuauerque  National  Bank,  and 
that  the  final  decree.  In  aU  other  reepects, 
be,  and  tbe  aame  Is,  affirmed,  and  that  tbe 
decree  approving  ttie  sale  of  the  mortgaged 
property  by  the  Second  judicial  district  court 
be,  and  the  same  is,  affirmed,  with  an  order 
to  said  court  to  require  tbe  said  special  mas- 
ter to  execute  and  deliver  the  deed  aa  therein 
required. 

SMITH,  0.  3„  and  BANTZ,  J.,  concur. 

OOLLIBR,  J.  I  must  dissent  trmn  tbe 
majority  opbiion  and  the  Judgment  of  tlie 
court  hi  thla  caae.  I  think  tbe  mfndple  of 
limiting  general  words  1^  the  context  In 
which  they  appear  is  overridden  In  that  ojiUn- 
ion,  and  that  only  "money  paid  by  the  party 
of  the  third  part,"  as  in  some  way  Inddental 
and  aubservleut  to  the  securing  ot  the  $10,000 
d^  and  interest,  was  contemplated  In  the 
clause  of  the  deed  of  trust  upon  which  this 
cause  turns.  The  fact  that  mon^  which 
might  be  advanced  under  ttiat  (touse  would 
stand  on  tbe  same  footing  as  If  advanced  for 
insurance  and  taxes,  and  tliat  It  Is  a  claim  su- 
periw  in  dignity  to  the  main  debt,  are  rea- 
sona,  of  themselves,  sutHcient  to  fffl-bld  the 
idea  that  future  advances,  in  tbe  way  of  ad- 
ditional loans,  were  being  provided  for.  If 
these  gmwal  words  are  Umlted  by  (be  eon- 
text  then  It  must  be  that  tbe  money  moat 
be  "paid"  In  the  way  at  providing  tor  "ex* 
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peoseffof  tbe  trnst";  and,  as  advancing  money 
for  insurance  and  taxes  Is  agi'eed  by  the 
parties  to  be  among  "the  expenses  of  the 
trust,"  other  things,  like  unto  Insurance  and 
taxes  or  other  sncli  moneys,  are  meant,  and 
DO  more.  Money  advanced  for  Improvements 
OD  the  property,  such  as  constructing  embank- 
ments to  prevent  overflow  by  the  Rio  Grande 
from  an  apprehended  flood,  or  to  provide  Irri- 
gating ditches  for  raising  crops^  I  respectfully 
Insist,  Is  not  of  the  nature  either  of  Insurance 
or  taxes.  Even  though  the  evidence  may  have 
tended  to  show  that  at  the  time  the  money 
was  advanced  to  dike  the  Bio  Grande  a  flood 
was  fmmlneat,  and  that  the  value  of  tbe  se- 
curity would  have  been  very  greatly  Impaired 
if  such  dike  had  not  been  constructed,  yet,  as 
such  evidence  does  not  show  that  at  the  time 
of  the  execution  of  the  deed  of  trust,  tiiere 
was  any  such  fear,  nor  show  that  such  flood 
was  anything  unprecedented,  or  even  very 
extraordinary,  I  do  not  think  the  expenditure 
for  such  a  dike  can  be  considered  anything 
bat  a  mere  loan,  not  covered  by  the  dauae 
In  question.  If  it  were  a  Question  of  ad- 
vancing mooey  to  repair  damages  caused  by 
tbe  act  of  God,  it  might  come  under  the  prin- 
dple  of  money  advanced  for  Insurance,  but 
this  I  even  doubt.  As  the  clause  in  question 
could  not,  by  any  fair  rule  of  construction, 
include  expenditures  for  throwing  up  embank- 
ments to  protect  the  land  from  the  river,  or 
for  raising  crops  <m  the  land,  I  think  no 
money  has  been  paid  by  the  complainant 
which  entities  him  to  proceed  against  the  se- 
curity for  the  obligation  held  by  the  bank. 
This  view,  also,  would  dispose  of  the  ques- 
Uon  of  notice  to  the  bank.  I  think  the  decree 
In  favor  of  complainant  sboold  have  been  set 
Bgide,  and  his  bill  dismissed. 


TBRRITORT  t.  QRIBJGO. 

(Supreme  Court  of  New  Mexico.   Oct.  12, 
1S95.) 

If CBDKB  —  First  Dboreb  —  Irstruction  —  6m- 
TSHcs—Nsw  TaiAir— FowsB  or  Afphuts 
Court  to  Ordbh. 

1. 'Where  the  statutory  penalty  for  murder 
in  the  first  degree  is  death,  and  the  jury  return 
a  verdict  of  guilty,  the  trial  court  has  do  power 
to  pass  sentence  of  life  imprisonment 

2L  Under  Comp.  Laws  18S4,  {  2479.  provid- 
ing that  when  an  appeal  is  taken  by  the  party 
Indicted,  "if  the  judj^ent  be  reversed,  the  bu- 
preme  court  shall  direct  a  new  trial,  or  tbat 
the  defendant  be  absolutely  discharged,"  such 
court  has  no  power,  on  reversal  for  an  errone- 
•ns  lenteuce  of  life  imprisonment  on  a  verdict 
for  murder  In  the  first  degree,  the  statutory 
panishment  being  death,  to  order  tbe  court 
below  to  pass  the  death  sentence,  but  must, 
if  a  dis^arge  of  the  prisoner  Is  unwarranted, 
remand  the  case  *tot  a  new  trial.  Langhlin, 
J.,  dissenting. 

3.  Under  such  statute,  a  defendant  who 
w&a  convicted  of  mnrder  In  the  first  degree 
wbeo  death  was  the  statutory  punishment  of 
saeh  crime,  but  who  was  erroneously  sen- 
tenced to  life  imprisonment.  Is  not  entitied  to 
a  disdiarga  on  reversal  for  such  error,  if  the 
indictment  is  vahd,  and  notiiing  amounting  to 
BO  acquittal  thereunder  has  occnnsd. 


4.  Acts  1891,  p.  ISl,  i  10,  aUowtng  the 
Jury  to  recommend  demency,  does  not  apply 
to  mnrder  in  the  first  degree  if  the  punishment 
for  that  crime  is  specificaJly  declared  by  stat- 
ute to  be  death.   Laughlin,  j.,  dissenting. 

5.  On  trial  for  murder  in  the  first  degree, 
the  statutory  pnnishm«it  being  death,  the  jury, 
after  deliberating  for  40  hoars,  returned,  and 
stated  that  they  could  not  agree,  and  the  court 
sent  them  back.  Seveml  hours  afterwards  they 
again  returned,  no  verdict  having  been  reached, 
and  tbe  court  gave  an  additional  charge  that. 
If  they  found  defendant  guilty,  they  were  au- 
thorized to  recommend  him  to  the  mercy  of  the 
court,  and  that  such  recommendation  would  be 
considered  in  fixing  the  punishment.  Within 
half  an  hour  the  jury  returned  a  verdict  of 
guilty  as  cbatved,  with  a  recommwdation  to 
the  mercy  of  tbe  court.  Beld,  that  the  giving 
of  the  charge  was  prejudidal  error.  Lat^^n, 
3.,  dissenting. 

Appeal  from  district  court,  Socorro  eotmty; 
before  Justice  H.  B.  Hamilton. 

Maxlmiano  Gri^o  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  Be* 
versed. 

A.  A.  Tniman,  for  appellant  John  P.  Vic- 
tory, Sol.  Gen.,  for  the  Territory. 

BANTZ,  J.  The  defendant,  charged  with 
the  murder  of  one  Priesto  In  November,  1886, 
was  tried  on  an  Indictmait  found  at  the  May 
term,  ISJWS,  of  Socorro  county.  The  Jury  re- 
turned a  verdict  against  him  of  murder  In  the 
first  degree.  Under  the  statute  In  fwce  wh^ 
the  crime  was  committed  the  penalty  for 
murder  In  the  first  degi-ee  was  death.  Tbe 
court  sentenced  him  to  Imprisonment  in  the 
penitentiary  at  hard  labor  for  25  years.  It 
was  contended  for  the  defendant  that  the 
Judgment  was  not  warranted  by  the  verdict, 
and  that  defendant  was  entitied  not  merely 
to  a  reversal  of  the  case,  but  to  his  dis- 
charge. By  the  prosecution  it  was  contended 
that  the  error,  if  error  at  all.  was  one  which 
was  beneficial  to  the  defendant,  and,  even 
If  Judgment  was  one  of  Imprisonment  when  It 
should  have  been  death,  this  court  can  and 
should  correct  It  so  far  as  to  order  the  court 
below  Xo  enter  Judgment  for  the  death  penal- 
ty. Neither  contention  can  be  sustained  un- 
der our  statute  ccmceming  appeals  in  crim- 
inal cases.  Section  2479,  Comp.  Laws  1S84, 
provides:  "When  an  appeal  Is  taken  by  the 
party  Indicted,  If  the  supreme  court  affirm  the 
Judgment  of  the  district  court,  It  shall  direct 
the  sentence  pronounced  to  be  executed  and 
the  same  shall  be  executed  accordingly.  If 
the  Judgment  be  reversed,  the  supreme  court 
shall  direct  a  new  trial,  or  that  the  defend- 
ant shall  be  absolutely  discharged  according 
to  the  circumstances."  Under  this  statute,  if 
the  Judgmait  was  reversible,  the  prisoner 
must  be  given  a  new  trial  or  he  must  be 
dlBcbarged.  This  court  has  no  right  to  enter, 
or  order  the  court  below  to  enter,  a  differ- 
ent Judgment  without  a  trial  anew;  but  the 
prisoner  will  not  be  entitied  to  his  discharge 
If  there  Is  a  valid  Indictment,  and  nothing  has 
bappeied  amoontinc  to  an  acquittal  aptu  It. 
In  ze  Frledrlch,  51  Fed.  747. 

Digitized  by  Google 


PAOIFIG  KSPOBTBB,  Vol.  42. 


Of  - li- 


lt appears  f  .-om  the  record  In  tills  case  that 
after  the  Jury  had  retired  to  consider  their 
Terdtet,  and  had  been  out  tor  40  hours,  they 
returned  into  court,  and  reported  that  they 
were  unable  to  a^ea  Thereupon  tlie  judge, 
wliile  disclaiming  any  desire  to  influence  their 
rerdict,  spolie  of  the  Importance  of  their 
agreeing  If  It  was  possilile.  He  alluded  to  the 
importance  of  this  particular  case  as  affect- 
ing public  interests,  and  of  the  expense  It  had 
caused.  The  following  ct^oquy  between  the 
judge  and  Jury  then  occurred:  "The  Judge: 
Gentlemen,  I  know  it  Is  a  great  hardship  fbr 
you  to  be  locked  up.  I  appreciate  the  situa- 
tion you  are  In,  but  in  the  interest  of  the 
public  I  think  It  my  daty  to  give  you  every 
possible  chance  to  agree  upon  a  verdict  Mr. 
Freeborn  [one  of  the  jurors],  bow  do  yon  feel 
this  morning?  Mr.  Freeborn:  Pretty  bad,  sir. 
Judge:  Is  there  anything  I  could  give  you, 
or  order  for  you,— any  medicine  or  doctor? 
Mr.  Freeborn:  No,  sir;  I  have  some  medicine. 
Judge:  Is  there  any  kind  of  food  you  would 
like  to  have?  Mr.  Fre^m:  No,  sir.  Judge: 
JIYhUe  I  dislike  to  keep  you  locked  up,  gen- 
tlemen, I  thbik  it  my  duty  to  give  you  one 
-more  dhance.  Mr.  Stackpole  [another  Juror]: 
It  strikes  me  that  ererythtng  has  been  done 
that  can  be  done  to  find  a  verdict  In  this 
-case,  and  the  Jnry  1b  only  punished.  It  Is  al- 
most Impossible  to  find  a  verdict  Judge: 
Qentlemen,  as  I  aald  a  wbUe  ago,  I  think  I 
will  give  you  one  more  chance  in  this  case, 
to  see  If  you  can  agree.  You  can  retire  and 
make  another  trial."  This  occurred  between 
S  and  9  o'clock  In  the  evening.  The  jury 
retired,  and  at  11  o'clock  the  fc^owlng  morn- 
ing the  jury  returned  into  court,  and  the  fol- 
lowing occurred:  "Judge:  Gentlemen,  have 
yoo  agreed  upon  your  verdict?  Jury:  No, 
Bit.  Judge:  Gentlemen  of  the  jury,  there  Is  an 
Instmctlon  In  the  charge  which  I  might  have 
given  yon  ordinarily,  which  I  did  not  give 
you,  but  which  the  law  authorizes  me  to  give. 
It  is  this:  While  the  law  fixes  the  punish- 
ment in  the  case,  or  rather  while  the  court 
assesses  the  pnnlshmeDt,  the  law  authorizes 
you,  in  case  you  find  the  defendant  guilty,  to 
recommend  bim  to  the  mercy  the  court; 
and  that  recommoidation  made  tty  the  jury 
will  be  cmsldered  by  the  court  In  fixing  the 
pnnishmoit.  I  thon^t  It  proper,  gentlemrai, 
to  give  yon  these  InBtmctions,  and  have 
brought  yon  In  for  that  purpose.  This  Is  all 
I  have  to  say  to  yon,  and  yon  can  retire  to 
your  room."  The  jnry  retired,  and  in  half 
an  hour  the  jury  returned  the  following  ver- 
dict: "We,  the  joty.  find  the  accused.  Maxl- 
mlano  Grtego,  guilty  as  charged  In  the  in- 
dictment Owing  to  the  long  lapse  of  time 
Mnce  this  murder  has  beoi  committed,  the 
jnry  recommends  the  iwlaoner  to  the  mercy  of 
the  court   Blchard  Stackpole,  Foreman." 

We  think  these  recitals  from  the  record  ren- 
der It  quite  apparent  that  the  sudden  agree- 
ment of  the  jnry,  after  being  out  and  nnable 
to  agree  for  64  hours,  was  Infinenced  quite 
powerfully  by  the  judge's  InstructionB  that  a 


recommendation  of  mercy  would  receive  his 
ccaisideratlon  In  fixing  the  punishment  It 
seems  within  the  range  of  reasonable  probabil- 
ity that  with  a  knowledge  that  nothing  but  the 
death  penalty  would  be  the  consequence  of 
their  verdict,  no  agreement  could  have  been 
secured  from  the  Jury.  The  gravity  of  the 
punishment  may  well  have  caused  Jurors  te 
bang  to  a  doubt  of  guilt  rather  than  hang  a 
man  whose  guUt  they  doubted.  Coming,  ss 
It  did,  without  request  after  the  jury  had 
been  deliberating  and  unable  to  agree  for  54 
hours.  It  was  an  Indication,  quite  pointed,  of 
the  judge's  opinion.  Randolph  v.  I^mpkln 
(Ky.)  14  S.  W.  538.  It  was  an  Intimation  from 
the  court  of  a  lighter  sentence  than  the  Jurors 
tiad  expected,  and  must  have  been  harmful  to 
the  defendant  People  v.  Harris  (Mich.)  43  N. 
W.  106a  In  McBean  v.  State  (Wis.)  53  N.  W. 
497,  the  jury  sent  an  inquiry  to  the  Judge 
whether  they  could  depend  upon  his  clemency 
If  they  brought  In  a  verdict  of  guilty.  The 
judge  answered,  "Yes."  On  appeal  the  convic- 
tion was  reversed,  and  the  supreme  court  say  : 
"Ibe  promise  thus  secured  was  calculated  to 
overcome  reasonable  doubts,  and  coerce  an 
agreement  for  conviction.  It  was  an  unau- 
thorized Interference  with  the  deliberations  of 
the  jury.  •  *  •  Any  promise,  pledge,  or 
declaration  of  the  trial  court,  calculated  to 
draw  the  attention  of  the  jury  away  from  the 
evidence,  and  Induce  them  to  base  their  ver- 
dict upon  ulterior  considerations,  Is  necessarily 
misleading,  and  benoe  erroneous."  A  charge 
Uke  this  to  the  Jury  upon  some  particular  mat- 
ter, and  imder  these  drctunstances.  was  a  sng- 
gestlon  that  the  court  believed  it  to  t>e  of  con- 
trolltng  Importance  In  the  case.  Swaggerty 
V.  Caton,  1  Helsk.  202.  Though  a  man  who 
had  committed  a  cold-blooded  murder  would 
I>erhaps  have  cause  to  congratulate  himself 
that  be  had  saved  his  neck  at  the  expense 
Qt  his  liberty,  It  will  furnish  no  argument  for 
finding  the  easier  method,  by  way  of  the  peni- 
tentiary, for  finding  the  defendant  gtUI^  of 
murder  In  the  first  degree.  The  statute  which 
permite  a  Jury  to  recommend  clemency  (Acts 
1891,  p.  151)  has  no  application  to  those  cases 
where  the  punishment  Is  slngie  and  spetdflc. 
and  where  th&e  Is  no  discretion  allowed  as  to 
the  punishment  to  be  Inflicted.  Territory  v. 
Romlue,  2  N.  M.  114.  Counsd  for  the  pros- 
ecution do  not  controvert  this,  but  say  that  the 
jury  had  the  right  to  make  It  for  the  considera- 
tion of  the  governor  to  Influence  a  pardon  or 
commutation  of  sentence.  The  plain  answer 
Is  that  In  this  case  the  judge  told  the  jury  that 
he  would  consider  It  In  fixing  the  punlsbment, 
not  that  the  governor  m^ht  afterwards.  n>e 
judge  bad  no  rigbt  to  bold  out  any  promises 
to  the  Jury,  much  less  one  which  he  could  not 
lawfully  fulflll.  The  legislature  has  flxed  the 
punishm^t  of  death;  and,  as  was  said  by 
Lord  Chief  Justice  Holt  In  King  &  Queen  v. 
Walcott,  4  Mod.  400:  "When  the  law  of  Eng- 
land appoints  a  particular  judgment  for  an  of- 
fensfl^  It  is  not  In  the  powtf  of  the  judge  to 
sltee  it,  either  b7  additton  or  dlmlnotton.** 
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See^  a]ao»  In  i«  Friedrieta,  51  iFeU  74T,  td* 
flmwd  tai  149  n.  S.  70,  IB  Sup.  Ot  798.  The 
fact  that  ^  inmiahment  Inflicted  in  this  case 
teetoB  to  be  milder  than  that  wWch  the  law 
Imposed  Is  of  no  consequence.  Even  In  cases 
wbere  the  legislature  has  altered  the  penalty 
for  an  offoise  after  It  was  committed,  the  gen- 
eral rule  la  that,  except  where  the  new  law 
m?relT  dispenses  with  all  or  a  dlrMble  portion 
of  the  puDishmect  imposed  hj  the  old  law.  It 
Is  considered  as  ex  post  facto.  Soth.  8t 
Const.  I  470.  If  this  be  troe.  thra  the  change 
in  the  law  can  no  more  be  made  after  the  of< 
feose,  hj  the  sentence  of  the  Judge,  than  It 
could  by  the  legislature.  In  Hartung  t.  Peo- 
ple. 22  N.  T.  95,  the  legtalature,  after  an  of- 
fesise  was  committed,  altered  the  pnnlshment 
ot  murder  from  death  to  Imprlsmment  at  bard 
labor  In  the  penitentiary.  Mr.  Justice  DenJo 
aild:  "It  was  highly  probable  that  It  was  the 
intention  of  the  legislature  to  extend  favor, 
rather  than  Increased  sererity,  towards  this 
couTlct  and  others  In  her  rituatlon;  and  It  Is 
iqnlte  likely  that,  had  tbey  been  consulted, 
tb^  would  have  preferred  Uie  appllcatkm  of 
Ibis  law  to  their  cases,  rather  than  that  which 
existed  when  they  committed  the  otfeases  of 
wliicfa  they  were  convicted.  But  the  case  can- 
not be  determined  upon  such  considerations. 
•  •  ♦  "We  have  no  means  of  saying  whether 
GDC  or  the  other  would  be  the  most  severe  In  a 
siren  case.  That  would  depend  upon  the  dis- 
position and  temperamentof  thecoilvlct  The 
leglalatnre  cannot  thus  experiment  upon  the 
criminal  law."  In  Shepherd  v.  People,  26  N. 
T.  414,  It  was  said  that,  if  the  constitutional 
security  against  ex  post  facto  laws  depended 
upon  whether  the  old  or  the  new  law  be  the 
"more  merciful  or  lenient,  you  leave  It  to  the 
diacretion  of  the  legislature  and  the  courts  to 
say  whether  the  new  ptmishment  Is  or  Is  not 
more  merciful  or  lenient  than  the  old;  and 
such  a  construction  of  the  constitutional  prohi- 
bition would  Impair  its  value  and  certahity  of 
protection."  See,  also,  Llndzey  v.  State,  65 
Miss.  542,  6  Soath.  99;  Cooley,  Const  Lhn. 
321;  Kring  t.  Miflsourl,  107  U.  8.  221,  2  Snp^ 
CL  443. 

The  declaration  of  law  made  In  this  case, 
that  upon  a  recommendation  of  clemency  by 
the  Jury  the  Judge  would  consider  It  In  fixing 
pnnlshment  for  murder  In  the  first  degree,  was 
erroneous,  and,  being  erroneous,  If  It  can  have 
had  any  Influence  on  the  Jury,  their  verdict 
ought  to  be  set  aside.  This  was  the  rule  laid 
down  by  Marshall,  G.  J.,  in  Etting  v.  Bank,  11 
Wheat.  75,  and  since  then  the  supreme  court 
of  the  United  States  has  established  a  rule 
even  broader.  Thus  In  Deery  v.  Cray,  6  WalL 
807,  Justice  Miller  says  that,  while  a  cause 
will  not  be  reversed  for  error  which  has  work- 
ed no  Injury,  "whenever  the  application  of  this 
rule  Is  sought  It  must  appear  so  clear  as  to  be 
be}-ond  a  doubt  that  the  error  did  not  and 
could  not  have  prejudiced  the  party's  rights." 
See,  also,  GUmer  v.  Higiey,  110  U.  S.  47,  3 
Sup.  Ct.  471;  Railway  Co.  v.  O'Reilly,  158  U. 
&  337.  16  Sop.  Ot  830.    For  the  foregoing 
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OOLLIEB,  X,  ooncm. 

LAUGHLIN,  J.  (dissenting).  I  feel  con- 
strained to  disagree  with  the  majority  of  my 
brothers  upon  the  bench,  and  believe  It  Is  a 
duty  incumbent  on  me  to  express  my  views, 
and  give  my  reasons  for  dissenting  from  the 
able  opinion  handed  down  on  the  Important 
questions  raised  in  this  case. 

The  appellant,  Maximlano  Griego,  was  In- 
dicted, tried,  and  convicted  of  murder  in  the 
first  degree,  at  the  May,  181^,  term  of  tho 
district  court  for  Socorro  county,  for  the 
murder  of  one  Juan,  alias  Alvlno,  Priesto,  in 
the  county  of  Socorro,  on  November  20,  1388. 
The  remaining  facts  will  appear  In  the  opin- 
ion. 

Appellant's  counsel  have  assigned  a  great 
number  of  errors,  but  only  those  considered 
In  the  opinion  of  the  court  will  be  consid- 
ered here.  After  the  jury  had  been  out  near- 
ly 54  hours  deliberating  on  their  verdict,  the 
presiding  Judge  called  them  In,  and  gat^e  them 
the  following  additional  Instructions,  to  wit: 
"Judge:  Gentlemen,  have  you  agreed  upon 
your  verdict?  Jury:  No,  sir.  Judge:  Gen- 
tlemen of  the  Jury,  there  Is  an  Instruction  in 
the  charge  which  I  might  have  given  you  or- 
dinarily, which  I  did  not  give  yon,  but  which 
the  law  authorizes  me  to  give.  It  Is  this: 
While  the  law  fixes  the  punishment  In  this 
case,  or  rather  while  the  court  assesses  the 
punishment,  the  law  authorizes  you  In  case 
yon  find  the  defendant  guilty,  to  recommend 
him  to  the  mercy  of  the  court;  and  that  rec- 
ommendation made  by  the  Jury  will  be  con- 
sidered by  the  court  in  fixing  the  punish- 
ment. I  thought  It  pro[>er,  gentlemen,  to  give 
you  these  Instructions,  and  have  brought  you 
in  for  that  purpose.  This  Is  all  I  have  to 
say  to  you,  and  you  can  retire  to  your  room." 
The  Jury  retired,  and  in  about  half  an  hour 
returned  into  court  with  the  following  ver- 
dict: "We,  the  jury,  find  the  accused,  Maxi- 
mlano Griego,  guilty  as  charged  in  the  In- 
dictment. Owing  to  the  long  lapse  of  time 
since  this  murder  has  been  committed,  the 
Jury  recommend  the  prisoner  to  the  mercy  of 
the  court"  Appellant  contends,  and  with 
much  force,  too,  that  this  Instruction,  togeth- 
er with  the  colloquy  dted  In  the  opinion  of 
the  court  between  the  judge  and  the  jury.  In- 
fluenced the  Jury  to  bis  prejudice,  and  that  it 
Is  a  fatal  error,  because  such  an  instruction 
is  not  authorized  by  law  in  cases  where  the 
offense  Is  murder  In  the  first  degree,  and 
where  the  court  charges  only  In  that  de- 
gree. The  statute  on  that  subject  is  section 
10:  "In  the  trial  of  all  criminal  cases  pun- 
ishment within  the  limits  prescribed  by  law 
shall  be  assessed  by  the  court  In  Its  discre- 
tion; but  Juries  may,  in  their  discretion,  up- 
on return  of  a  verdict  of  guilty  in  any  crim- 
inal case,  recommend  defendant  to  the  clem- 
ency of  the  court,  and  any  such  recommenda- 
tioa  shall  receire  dne  conalderatl^ni  by  tha 
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court"  Laws  1881,  p.  ISL  Tlie  oonrt  dis- 
claimed to  tbe  Jury  Id  plain  lansoace  any  In- 
tention to  in  any  manner  Influence  the  Jury 
In  their  deUberationa,  and  It  is  perfectly  plain 
that  he  did  not  Intend  to  so  do,  and  It  sboald 
not  be  presumed  by  this  court  that  the  trial 
court  varied  intentionally  in  any  manner 
from  his  duties  and  responsibilities,  upon  the 
trial,  unless  It  shall  afflrmatively  appear  from 
the  record  to  the  cootnuy.  If  the  statute, 
supra,  means  what  It  says,  and  if  that  mean- 
ing Is  to  be  favored  with  a  plain  common- 
sense  construction,  then  It  was  the  duty  of 
the  court  to  give  the  Instmctlon  in  question. 
It  Is  the  duty  of  the  trial  court  to  instruct 
on  all  the  law  iqtpUcable  to  the  case,  and  if 
it  was  error  at  all  it  was  In  faw  of  appel- 
lant, and  not  such  that  he  can  be  heard  to 
complain  of.  This  statute  specially  provides 
that  Juries  may,  in  their  discretion,  recom- 
mend the  defendant  to  the  clemency  of  the 
court,  and  that  such  recommendation  shall 
receive  due  consideration  by  the  court.  It 
could  not,  I  beliere,  be  contended  that,  if  the 
court  had  failed  to  give  the  alleged  fatal  con- 
struction, and  the  jury  ot  Its  own  motion  bad 
returned  a  rerdict  with  the  recommendation 
for  clonency  to  tbe  court.  It  would  have 
been  a  void  verdict,  or  that  tbe  court  would 
have  been  authorized  In  refusing  to  accept  it 
with  that  recommendation  In  It  I  think  a 
court  would  be  guUty  ot  error  to  refuse  to 
i>ecelTe  such  a  Terdlct,  and  would  err  not  to 
give  such  *^commendation  doe  considera- 
tion." 

But  It  Is  contended  1^  appellant  that  tbe 
court  was  powerless  In  the  premises,  and  was 
compelled  to  pass  sentence  of  deatii  by  bang- 
ing by  the  neck  until  dead,  and  that  tbe 
court  committed  a  fatal  error  In  not  doing  so; 
and  this  may  be  true,  considering  the  whole 
record  togeiOier.  But  the  court  Is  not  powers 
leaA  In  such  matters  when  be  has  such  a  reo* 
ommendatlon  from  the  Jury.  He  conld,  witb 
that  ss  a  buris,  recommend  the  defendant  to 
tbe  governor,  and  secure  executive  clemency, 
and  a  commntatlon  to  Imprisonment,  and  it 
la  wdl  known  that  on  the  petition  of  the  Jury 
like  this,  and  on  the  recommendation  of  the 
trial  Judge,  executive  (demency  is  seldom,  U 
ever,  refused.  And  there  are  many  oQia 
ways  In  which  a  trial  court  can  properly  aid 
the  prisoner  aftor  conviction.  MoreovOT,  to 
say  that  the  Jury  were  Influenced  by  the  ob- 
JectlonaUe  instructions  is  to  hold  that  they 
disregarded  their  sotenm  oaths,  and  I  cannot 
see  anything  In  that  Instruction  wea  tending 
to  support  that  contention,  miless  It  Is  that 
the  Jury  returned  a  verdict  very  soon  after 
the  lnstructl<ms  were  given;  and  this  is  a 
presumption  not  authorized  by  law.  The 
legislature  bad  an  object  and  puriKMW  In 
view,  no  doubt,  when  the  statute,  supra,  was 
enacted,  for  putting  into  it  the  provision  au- 
thorizing the  Jury  to  recommend  the  prisoner 
to  the  clonency  ot  the  court,  because  from 
1846  to  that  time  (1891)  it  had  been  the  prov- 
ince of  tbe  Jury  to  assess  tbe  punishment  In 


an  cases,  and  It  Is  evident  that  the  legtsla- 
tore  Intended  by  the  Insmlon  of  that  dause 
to  reserve  to  the  Jury  that  right  In  all  crim- 
inal trials,  and  it  is  only  humane  and  pn^ 
in  its  Intent  and  effect  These  views  are  not 
unsupported  respectable  authority.  The 
following  acerpt  Is  from  the  case  ot  State  v. 
Murrell,  S3  a  O-  90,  U  8.  B.  682:  **BecaD8e 
his  hottw  erred  in  twinging  toto  coort  the 
Jury  and  making  the  ttAowlng  statement: 
'By  the  Court:  Have  you  agreed  on  your 
verdict?  The  Foreman:  No,  sir.  The  Court: 
Is  It  a  question  of  law?  The  Foranan:  We 
think  so.  We  wish  to  know  If  we  can  sup- 
plement onr  verdict  with  a  reccsnmendatlon 
to  mercy.  The  Court:  Xes,  dr.  The  law 
provides  that  in  certain  oums  tbe  Jury  are 
allowed  to  aitpplement  tbe  verdict  wifli  a 
recfHumendation  to  menyi  uid  tiiat  of  Itself 
changes  the  verdict  In  eases  like  this,  a 
recommendati<m  to  mercy  would  have  Its  in- 
fluence with  the  court  It  would  not  be 
binding  upon  the  court  but  it  would  have  tia 
influence  upon  tbe  court  There  is  no  provi- 
sion that  the  court  shaH  be  governed  by  the 
recommendation,  but  of  course,  tbe  court  is 
always,  more  ot  less,  owing  to  fbe  drcum- 
stances,  govemed-^nfluenced,  I  should  have 
said— by  tbe  reconunendaUon  of  the  jury.* " 
Tbe  court  In  that  case  held  tiiat  tlie  court  be- 
low did  not  err  In  giving  tiie  Jury  the  Instruc- 
tion above  quoted,  although  the  offense  was 
a  capital  one;  and  that  case  wss  decided  in 
1800,  And  in  support  of  tbe  opinion  cita- 
tions are  made.  Stote  v.  Frlnk,  1  Bay,  165; 
State  V.  GUI,  14  8.  a  415.  It  Is  trne^  many 
decisions  can  b^  and  have  been.  In  the 
opinion  ct  tbe  coort;  dted  against  this  con- 
tention. 

The  court  passed  sentence  on  tbe  appellant 
hwe,  and  assessed  bis  punishment  at  25 
years*  confinement  In  tbe  New  Hexloo  peni- 
tentiary. The  statute  fixes  the  punishment 
on  conviction  for  murder  in  the  first  degree 
at  death,  and  I  fully  concur  in  tbe  i^nion  ot 
tbe  court  that  the  smtence  to  a  term  of  Im- 
prisonment was  erroneous;  but  I  do  not  con- 
cur In  the  opinion  that  that  error  is  sofllcient 
to  reverse  tbe  case  for  a  trial  de  novo.  The 
statute  provides  (Comp.  Iaws  1884,  |  2479): 
"When  an  appeal  is  taken  by  tbe  party  in- 
dicted, if  the  supreme  court  affirms  tbe  judg- 
ment ot  the  district  court  It  shall  direct  the 
sentence  pronounced  to  be  executed,  and  the 
same  sIliII  be  ^ecuted  according;  If  tbe 
Judgment  be  reversed,  tbe  supreme  court 
shall  direct  a  new  trial,  or  that  the  defendant 
be  absolutely  discharged,  according  -  to  the 
circumstances  4tf  the  (»se.**  Id.  1 2480:  "When 
the  appeal  has  been  taken  by  the  territory,  if 
the  Judgmmt  of  the  district  court  be  affirmed, 
the  party  shall  be  dischaiged;  If  reversed, 
the  supreme  court  shall  direct  tbe  district 
court  to  eater  up  Judgment  upon  the  verdict 
rendered;  or,  when  no  Judgment  baa  been 
rendered,  to  proceed  to  trial  on  the  Indict- 
ment." It  is  held  to  the  opinion  of  the  court 
that  this  court  can  do  only  one  of  two  tUnga 
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under  aectkm  2478,  anpia;  that  la,  to  affirm 
or  rereiM  tor  a  trial  anew.  AMomiDg  that 
the  trial  was  In  all  reapects  regular,  and 
that  no  rerwslble  error  Interrened  In  the 
recwd.  I  believe  that  thli  court  had  the  pow- 
er, as  an  appellate  tiibimaU  to  ronand  the 
case,  and  order  the  court  below  to  pass  sen- 
tence aa  the  pztaoner  In  accordance  with  the 
Twdlct  retomed  by  the  Jury.  It  will  be  sera 
hy  section  2480,  suinB,  that  when  the  appeal 
Is  taken  ^  the  territory,  and  the  Judgment 
of  the  lower  court  Is  reversed,  "^the  eupreme 
court  shall  direct  the  district  court  to  enter 
1^>  Judgment  iqjKio  liie  verdict  rendered." 
Siq>poee  the  district  coort  had,  tm  the  Incom- 
ing of  the  verdict  of  the  Jmy.  sustained  a 
motion  in  arrest,  and  that  the  turitory  had 
{ffosecnted  an  appeal  from  that  dedston,  and 
this  court  bad  reversed  it,  would-  It,  In  such 
an  event  be  contODded  that  a  trial  de  poro 
should  be  bad  oa  the  Indictment?  I  think 
not.  I  think  this  court  would  direct  the 
court  below  to  enter  up  a  Judgment  upon  that 
verdict  as  rendered.  If  this  position  Is  cor> 
reet,  can  any  sound  reason  be  given  why  a 
rale  sbonld  be  applied  to  the  dtfendant  when 
he  Is  the  appellant  other  than  that  applied  to 
the  territm?  when  It  is  the  appellsnt?  Those 
two  sections  are  parts  ot  the  same  act,  and 
a  part  of  the  Kean^  Oode,  and  have  been 
in  ftoce  since  and  I.  am  unable  to  see 
why  this  court  has  not  the  same  power  to 
direct  tbe  lowo:  court  to  entor  up  a  Judgment 
upon  the  verdict,  when  the  party  Indicted 
appeals,  that  It  has  when  the  territory  ap- 
peals. Tbe  party  Indicted  should  have  the 
same  right  to  a  new  trial  In  either  case,  if 
the  trial  and  cmtvlction  was  proper,  fair,  and 
Impartial  in  both  instances;  and,  so  tar  as 
the  opinion  ot  the  court  In  . this  case  Is  con- 
sidered, tbe  trial  was  fair  and  Impartial,  ex- 
cept as  to  the  Instructions,  and  the  form  of 
tbe  sentence  therein  passed  upon,  which  I  am 
now  conrtdering.  In  one  case  exoepOon  Is 
taken  after  trial  to  the  lndlctm«nt;  the  court 
sustains  It,  and  the  territory  appeals  and  suc- 
ceeds, and  this  court  directs  the  court  below 
to  enter  up  Judgment  apon  the  vwdlct  as  ren- 
dered, and  the  defendant  Is  denied  a  new 
triaL  In  the  other  case,  eneptlou  Is  takm 
to  tbe  sentence  of  the  low»  court,  snd  It  Is 
overruled,  and  he  appeals,  and  succeeds  on 
that  point  In  this  court,  and  i«  allowed  a  new 
trial.  After  reading  the  two  sections,  supra, 
together.  It  will  be  seen  that  the  distinction 
Is  reduced  to  a  refinement,  and  such  a  reOue- 
ment  Is  not  at  this  time  a  part  ot  the  cinn- 
mon  law.  In  re  rriedrhdi.  t51  Fed.  747,  Is 
dted  In  tbe  opinion  of  the  case  as  authority. 
That  vras  an  opinion  by  United  States  Circuit 
Judge  Hanford  In  habeas  corpus  proceedings 
in  a  case  somewhat  Uke  the  one  at  bar.  The 
defendant  was  tried  and  convicted  ot  murder 
in  tbe  flret  degree^  In  the  state  ot  Welling- 
ton, and  the  trial  Judge  passed  the  death  sen- 
tence m  him  in  accordance  with  the  law, 
and  on  a  review  ot  the  case  by  the  supreme 
court  that  court  found  that  the  facts  did  not 


sustain  the  verdict  In  the  first  degree^  and  un- 
der section  1429^  Hill's  Oode  ot  that  state^ 
which  provides  that  "the  supr^ne  court  may 
affirm,  reverse  or  modify  any  Judgment  or  or- 
der appealed  from,  and  may  direct  the  proper 
Judgment  or  order  to  be  entered,  or  direct  a 
new  trial  or  further  proceedings  to  be  bad," 
Instead  of  reversing  and  remanding  for  a 
new  trial.  It  wdered  that  the  verdict  stand, 
and  remanded  tbe  case  to  the  court  below, 
and  directed  it  to  enter  a  judgment  against 
the  prisoner,  adjudging  him  guilt?  ot  murder 
In  the  second  degree,  and  to  proceed  thereon 
in  accordance  with  law;  and  from  that  the 
prisoner  sued  out  a  writ  ot  habeas  corpus. 
In  commenting  <ai  tbe  section  ot  tbe  Code, 
supra,  the  learned  circuit  Judge  said:  rrhia 
law  does  not  in  terms  nw  by  implication, 
give  any  power  not  usually  possessed  by  ap- 
pelate tribunals.  Power  to  modify  a  Judg- 
ment or  direct  a  pn^r  Judgm«it  Is  given; 
and  power  to  order  a  new  trial  of  a  cause, 
whereby  the  vwdk^  of  a  Jury  may  be  an- 
nulled. Is  given.  But  to  the  word  'Judgment* 
in  this  statute  must  be  given  Its  true  legal 
and  accurate  definition.  It  does  not  stand 
as  a  synonym  for  tbe  word  *verdlct;* "  and  he 
then  proceeds  to  quote  fnan  a  very  able  opin- 
ion ot  Mr.  Justice  Gray  In  Gcnn.  v.  Lockwood, 
109  Mass.  328,  In  which  be  says:  "Tbe  or- 
dinary legal  meaning  of  'conviction,*  when 
used  to  des^nate  a  particular  stage  ot  a 
criminal  ^osecutimi  triable  by  a  Jury,  Is  the 
confession  of  the  accused  in  open  court,  or 
the  verdict  returned  against  blm  by  the  Jury, 
which  sustains  and  pubUahes  the  fact  of  his 
guilt;  while  'Judgment'  or  *s«itence*  is  tbe 
aiq>roprlate  word  to  denote  tbe  action  ot  Uie 
court  before  which  the  trial  is  had,  declaring 
the  consequences  to  the  convict  ot  tbe  fact 
thus  ascertained."  This  Is  a  clear  and  strong- 
drawn  distinction  between  the  office  of  a  ver- 
dict and  the  Judgment  or  sentence  of  the 
caaett  and  this  court  has  the  power,  under 
section  2480,  supra,  to  direct  the  court  below 
to  enter  a  Judgment  upmi  a  verdict  rendered 
when  the  territory  Is  appellant  And  Mr. 
Justice  HanfcHTd,  In  commenting  on  the  Wash- 
ington statute,  supra,  expressly  says  that 
"this  law  does  not  la  terms  nor  by  Implica- 
tion, give  any  power  not  usually  possessed 
by  appellate  tribunals."  And  If  that  statute 
In  express  terms  does  not  contw  any  addi- 
tional power  on  that  court,  under  our  statute 
(section  2479,  supra)  does  this  cocurt  possess 
the  power  to  direct  the  court  below  to  enter 
up  a  Judgment  upon  tbe  vo-dlct  rendered  In 
aecM^ance  with  law?  The  error  In  the 
Washington  suprme  court  yna  In  dlrectii^ 
the  court  below  to  enter  a  judgment  not  au- 
thorized by  the  verdict  nils  was  deariy 
an  invasion  by  tbe  court  on  the  province  of 
the  jury  in  an  attempt  to  pass  up<Mi  the  facts 
and  find  a  verdict  This  no  court  has  any 
right  to  do,  however  pure.  Just  <v  vto  It 
may  bet  And  in  this  respect  the  case  Is  very 
dissimilar  from  the  case  at  bar,  and  tiom  the 
contention  beve  urged. 
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It  Is  contended  In  the  oiMnlw  <tf  the  court 
that  the  decision  In  the  case  of  In  re  Fried- 
rlch,  13  Sup.  Ct  783,  is  concluaiTC  In  the 
case  at  har.  That  Is  true  In  so  tar  as  it  ap- 
plies. Tliat  is  the  same  case,  and  on  the  same 
point,  passed  on  by  Chcuit  Judge  Hanford 
In  51  Fed.  747.  ]£r.  Justice  Jackson,  in  speak- 
ing for  the  supreme  court,  said:  "At  common 
la.w  the  general  rule  undoubtedly  was  that 
where  an  erroneoua  Judgment  was  entered  by 
a  trial  court,  or  an  oroneoiu  sentence  im- 
posed, on  a  valid  bidlctment,  the  appellate 
court,  on  error,  could  not  itself  render  sudi  a 
Judgment  as  the  trial  court  should  hare  ren- 
dered, or  remand  the  case  to  the  trial  court 
with  directions  for  it  to  do  so.  but  the  only 
thing  it  could  do  was  to  reverse  the  Judg- 
ment, and  discharge  the  defendant  This  rale 
was  recognized  In  Sngland  in  the  case  of  Bex 
r.  Bootne,  7  Adol.  &  E.  68,  when  the  court 
of  king's  bttxdi  xeroaed  the  Judgment  of  the 
court  ot  quarter  aesdons,  and  discharged  the 
defendants,  because  the  sentence  Imposed  up- 
on them  by  the  court  was  of  a  lower  grade 
than  that  which  the  law  prided  for  the 
crime  at  which  they  had  been  conricted.  Some 
of  the  states  in  which  the  common  law  pre- 
vails or  Is  adhered  to  hare  adopted  the  same 
rule,  Imt  In  moat  of  tha  atatea  It  la  «k- 
Iffessly  provided  by  statute  that  when  there 
la  an  error  in  the  sentence,  which  calls  for 
a  reversal,  the  appelate  court  la  to  render 
such  Judgmoit  as  the  court  below  should  have 
rmdered,  or  to  remand  the  record  to  the  court 
below  with  directkms  for  It  to  render  the 
pmpet  Judgment;  and  thb  practice  seema  to 
prevail  In  the  state  of  Wadilngton."  It  will 
be  seen  here  that  the  opinion  of  this  court 
does  not  follow  dther  propoaltlon  laid  down 
by  the  supreme  court  (tf  the  United  States  in 
the  case  cited.  It  did  not  rerave  and  dis- 
cbarge the  prisoner,  it  did  not  render  any 
Judgment  as  to  the  court  bdow,  dmt  did  it 
remand  the  recOTd  to  the  court  below  with 
directions  for  it  to  render  the  i«oper  Judg- 
ment on  the  verdict,  bat  it  did  reverse  the 
esse,  and  remand  it  for  a  trial  anew  on  the 
indictment 

In  Benedict  t.  SUta^  12  W1&  8Ul  a  de- 
fective or  emmeous  Judgment  was  entered 
in  the  court  bdow,  because  It  was  not  la  ac- 
cordance with  the  statute;,  and  G9ilef  Justice 
Dixon,  after  commenting  on  and  reversing 
the  Judgment  because  It  did  not  cimtala  the 
words  "hard  labor  and  solitary  confinement" 
aald:  "We  are  of  opinion  that  the  senteuce  or 
Judgment  which  the  law  dedares  shall  be  pro- 
nounced upon  the  plaintiff  In  error  fur  the 
crime  of  whhdi  he  stands  r^ulatly  omricted 
according  to  the  laws  of  the  atate,  has  not 
yet  been  pronounced;  and,  as  It  la  doubtful 
whether  this  court  has  the  poww  to  supply 
the  deflcioicy,  the  proper  course  appears  to 
be  fw  08  to  ordtf  the  court  bdow  to  proceed 
to  give  Judgment  on  the  conviction.  In  thus 
disportng  of  this  case,  we  have  adopted  the 
practice  the  court  of  king's  bench  In  Eng- 
land, when,  under  like  circumstances,  a  pro* 


cedendo  Is  awarded.  See  Bex  KenwOTthy* 
lBara.&G.7n;  B^.v.HoUoway.S£kig.L&w 
&  £q.  310."  In  that  state  a  statute  existed  in 
almost  the  same  words  as  that  ot  the  stafo  c.f 
Washington,  sopm,  and  the  court  held  that: 
"Xbe  case  must,  therefwe.  be  ratted  to  the 
court  below,  with  dlrecticnis  that  tiiat  court 
proceed  to  pronounce  the  Jodgmoit  required 
by  Uiw."  Beale  v.  Com.,  2S  Fa.  8t  22,  was  a 
case  on  an  erroneous  sentence,  and  Chief  Jos- 
tl^  Lewis,  In  ddlvering  the  (pinion  of  the 
court,  on  that  potait  said:  "The  doubta  which 
fonoeriy  existed  respedttng  the  power  of  ihe 
supreme  court  upon  reveraing  a  Jndgineat  in 
a  criminal  case  are  entirely  dlaalpated.  We 
have  anthorltiea  to  show  that  the  supicme 
court  on  revmal  of  a  Judgment  la  a  cziinlnal 
case  for  error  in  the  sentence,  baa  power  to 
pass  such  sentence  as  the  court  below  ought 
to  have  passed.  Drew  t.  Com..  1  Wbart 
281;  Daniels  v.  Com.,  7  Fa.  St  S7fi;  Com.  t. 
fiUis,  11  Maan  4»;  Kane  r.  People.  8  Wend. 
211.  It  baa  also  the  power  to  award  a  proce- 
dendo in  a  criminal  case.  Bex  Kenworthy. 
1  Bom.  &  a  711.  And  It  may.  In  Ita  discre- 
tion, remit  the  record  with  orden  to  proceed 
CO  the  Indictment,  after  reversal  of  aa  erro- 
neous Judgment.  Com.  t  McKtason.  8  Sui-k. 
A  B.  422;  Com.  t.  Ohoreh.  1  Pa.  St  lia  The 
act  of  16th  June.  1886,  cuifemd  no  new  pow- 
er In  tfala  reqwct  It  waa  ^algned  to  re- 
move doubta  which  had  arisen  In  conseiiuence 
of  conflicting  decisions.  The  common  law 
on  bodies  in  Itsdf  sufficient  rasaon  and  com- 
mon sense  to  r^ect  the  monstrona  doctrine 
that  a  prlaoner  whoaa  gnOt  to  aataldlahail  1^ 
a  regular  Tcrdlet  Is  to  escape  punldunent  al- 
together  because  the  court  committed  an  error 
In  passing  sentence.  If  this  court  aauctioned 
anch  a  rule.  It  would  fail  to  perform  the 
dUef  duty  for  which  it  was  eatabllahed.  Our 
duty  Is  to  correct  errors,  and  to  'mfnlator  Jua- 
tic&*  But  aucb  a  coarse  would  perpetuate 
error,  and  produce  the  most  Intolerable  Injus- 
tice." In  tiie  caae  of  Dodge  v.  Feoid^  4  Neh. 
220,  where  the  sentence  and  Judgment  were 
erroneous  because  the  prisoner  was  not  pres- 
ent In  court  when  it  was  pronounced,  the  con- 
tenticm  was  made  tiiat  by  reaaon  <^  thla  er- 
ror tiie  supreme  court  of  ttiat  atate  bad  no 
power  to  either  pass  sentence  or  to  remand 
the  case  to  the  district  court  with  instruc- 
tions to  pronounce  sentace  In  contomtty  to 
law.  And  Mr.  Justice  IfaxweU,  ddlTerlng 
the  oplnl(Hi  of  the  court  nld:  **We  are  aware 
that  cases  can  be  found  h<ddlng,  under  a  stat- 
ute similar  to  ours,  that  there  Is  no  authority 
In  this  court  either  to  r^nstate  the  prisoner 
or  remand  the  case  to  the  court  below  for 
that  purpose.  We  may  correct  wrors  In  any 
other  respect,  so  that  the  accoaed  has  had  a 
fair  trial,  and  titat  his  r^hts  have  been  prop- 
erly guarded  and  secured;  but  the  moment 
It  appears  ttiat  the  court  has  not  fully  ccmiplled 
with  the  law  In  pnmounctng  sentence.  It  la 
at  oace  ousted  of  Jurisdiction,  and  the  accused 
must  go  acquit  This  doctrine,  ori^natlng 
In  Bngland  at  a  time  wbei  tba  oourta  of 
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Oat  cocuitxy  hdd  tbat  ftuj  bad  no  anUhorlly 
to  rerlew  proceedings  and  Judgment  In  cases 
of  teloay,  and  grant  new  trials,  partakes  of 
the  reasoning  of  tliat  period  that  Hie  judg- 
ment In  a  criminal  case  was  absolute  unless 
a  pardon  was  granted;  that.  If  the  judgment 
did  not  conform  to  the  law.  there  was  no 
power  of  rerlslim  or  amendment;  and,  as  the 
prisoner  could  not  be  held  <m  an  Inralld 
Jodement,  he  must,  therefore,  be  dlacdiarged. 
^nils  doctrine  was  eipressly  oTerruled  In 
T.  Kenworth7,  1  Bam.  &  O.  711;  Beg. 
T.  HoUoway,  5  Eng.  Iaw  &  Eq.  SIO;  and  the 
Enfflisli  courts  now  bold  that  the^  have  full 
authority  In  such  cases  to  Impose  tbe  sen- 
tence required  by  law.  •  •  *  ThlB  case  Is 
therefore  remitted  to  the  court  below,  with 
directions  to  proceed  to  pronounce  judgment 
OD  the  verdict  In  the  manner  prescribed  by  the,, 
statat&"  In  the  case  of  Williams  t.  State, 
18  Ohio  St  46,  the  mcr  assigned  was  an  ei^ 
roneons  jud^ent  and  sentence,  and  the 
court.  In  i>p«R<ng  upcot  the  error,  said:  "As 
the  error  In  this  case  is  only  In  tbe  Insnfflcien- 
Cjr  of  tbe  judgment  and  sentence  of  the  court, 
their  reversal  will  not  affect  the  validity  of 
tbe  cooTlctlcaL  The  case  will  be  remanded 
to  the  court  of  common  pleas  Defiance 
ooonty,  whither  tbe  plalntlfT  In  error  will  be 
sent,  for  judgment  and  sentence  upon  tbe  ver- 
dict of  the  jury  pursuant  to  law."  The  same 
doctrine  was  maintained  In  Picket  v.  State, 
22  Ohio  St  405.  And  In  Peglow  v.  State;  12 
Wis.  5.^  where  the  error  afislgned  was  an  er- 
roneous sentence  because  the  words  "at  bard 
labor,"  were  left  out.  Chief  Justice  Dlzon, 
In  passing  on  that  error,  said:  "The  judg- 
ment which  the  law  authorizes  and  requires 
bag  not  been  pronounced,  and  the  case  stands 
as  If  no  attempt  to  do  so  had  ever  been  made. 
Tbe  circuit  court  Is  therefore  directed  to 
proceed  to  give  Judgmrat  in  this  case  in  ac- 
cordance witb  the  requirements  of  the  law. 
Let  the  record  be  remitted  to  the  court  be- 
low with  directions  to  that  effect"  In  the 
case  of  People  r.  BUey,  48  CaL  540,  Chief 
Justice  Wallace  said:  "The  defendant  was 
indicted  and  found  guilty  of  the  crime  of 
bonse-breaking  in  the  daytime,  which  is  an 
offense  punishable  by  Imprtsomnmt  in  the 
state  prison  for  a  term  not  exceeding  Ave 
years.  Upon  the  coming  In  of  the  verdict 
the  court  adjudged  the  defendant  to  suffer 
Imprisonment  In  the  state  prison  for  the 
term  of  ten  years.  The  judgment  Is  therefore 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  tbe  court  below  to  proceed  to  judg- 
ment on  the  verdict"  There  are  other  state 
authorities  affirming  the  doctrine  hereinbe- 
fore cited,  but  it  Is  not  necessary  to  cite  them 
bere. 

I  liave  assumed,  for  the  purpose  of  this  dis- 
senting opinion,  that  there  are  no  other  assign- 
aUe  errors  tlmn  tbe  two  hereinbefore  stated, 
and  upon  which  tbe  opinion  of  the  court  Is 
fomided;  and  upon  that  assumption  I  con- 
'sd:  First,  that  the  court  did  not  err  In  glv- 
fog  tbe  supplementary  Instructions  as  to  the 


jury  recommending  clemeaKsy;  and,  that  not 
belnir  an  asslgnaMe  error,  that,  aecond.  Utim 
court  dKmld  have  remitted  the  record,  with 
directions  to  the  court  below  to  pronounce 
sentence  upon  the  verdict  rendered  accord- 
ing to  law. 

I  am  mtable  to  see  why  tbe  county  of  Socor- 
10  should  be  put  to  the  expense  and  delay  of 
another  tiial  do  novo,  If  there  were  no  er- 
rors fm  the  former  trial  on  its  merits;  sim- 
ply becauas  tbe  court  passed  an  erroneous 
sentCTce.  He  was  ably  dtfended;  all  his 
rights  were  fully  presented  and  fairly  passed 
upon  by  the  trial  court;  and  the  jury  found 
bim  guilty  on  tbe  facts  as  charged  in  tbe 
Indictment,  and  tbe  county  should  not  be 
called  npon  to  bear  the  espense  at  another 
trial  oa  tbe  same  facts  unless  prejudicial  er^ 
ror  Interrmed  on  tbe  trlsL  It  only  alEords 
blm  another  iq;)portuntty  to  escqw  tbe  pun- 
islunent  of  a  crime  of  wblcb  a  jury  of  bis 
peers  bave  found  blm  guilty.  It  Is  a  bad 
precedent  to  establish  In  this  territory  tbat 
when  a  fair  and  Impartial  trial  has  been  had 
on  a  valid  indictment,  and  a  verdict  rendered 
on  the  facts  by  a  Jury,  the  accused  should  be 
awarded  a  second  trial  on  the  Isdictmentr 
because  an  erroneous  Judgmoit  and  sentence 
was  entered  by  a  clvk  or  passed  by  tbe 
court  It  seems  to  me  to  be  a  waste  of  valu- 
able time,  a  needless  expense  to  the  public, 
and  a  possible  snbverslMi  of  justice  to  re- 
quire a  trial  anew  of  this  cause.  The  general 
rule  is  that  history  never  rei>eat8  itself  with 
reference  to  lawsuits,  but  the  general  under- 
lying principles  for  the  dlaiKwItion  of  criminal 
cases  always  remain  the  same,  among  which 
are  that  the  Indictment  must  be  valid,  and 
the  Jury  a  legal  one;  that  all  the  rights  of 
the  accused  must  be  guarded  and  protected 
the  court;  that  he  must  be  confronted  face 
to  face  by  his  accusers;  that  he  must  be 
present  in  court  during  all  tbe  proceedings  of 
the  trial  and  at  the  passing  of  the  judgment, 
and  must  be  asked  why  sentence  ^ould  not 
be  pronounced  upon  him;  that  he  Is  entitled 
to  the  presumption  of  Innocence  of  the  crime 
charged,  and  that  tlut  halo  of  Innocence  sur- 
rounds and  continues  with  him  until  the  cou- 
trary  Is  made  to  appear  affirmatively  to  the 
jury  by  legal  evidence  to  the  exclusion  of  all 
reasonable  doubt;  and  when  he  has  been 
awarded  these  rights  he  has  had  a  trial  by 
due  process  of  law,  and  be  is  not  then  en- 
titled to  another  trial  de  novo  on  the  Indict 
ment 


TBBBITORT  v.  ORTIZ. 

(Supreme  Court  of  New  Mexico.  Oct  12, 
1895.) 

CONBTITDTIOXAL  Li.W— JOBT  TBIIXt— WAIVaB. 

1.  The  jnr7  provided  for  by  Const  V.  S. 

Amend.  6,  declaring  that  in  all  criminal  proeeco- 
tious  the  accused  shall  hare  the  right  of  speedy 
trial  by  an  impartial  jury,  is  the  common-law 

Jury  of  12  men.  and  a  conviction  by  a  jury  of 
1  must  be  set  aside. 
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2.  The  consent  of  the  defendant  in  a  ttionj 
case  to  a  trial  a  jury  of  11  men  Is  not  a 
waiver  of  the  right  to  trial  by  a  common-law 
jiuy  of  12  men,  as  guarantied  by  Coast.  U.  S. 
Amend.  6. 
Smith.  O.  J.,  dlBsentinff. 

Appeal  from  district  court,  Santa  F6  coun- 
ty; before  Justice  N.  B.  Laughliu. 

Susano  Ortiz  was  convicted  ot  a  ttHoDjr 
and  appeals.  Rerei'sed. 

Catron  &  Spleas,  for  appellant.  John  P. 
Victory,  SoL  Qen.,  for  the  XMrritoty. 

BANTZ.  J.  The  defendant  was  Indicted, 
tried,  and  convicted  for  a  statutory  fdony, 
and  was  sentenced  to  a  tena  of  three  years' 
imprisonment  in  the  penitentiary,  and  to  pay 
a  fine  of  91,000  and  costs.  The  error  assign- 
ed is  based  upon  the  following  recital  in  the 
record:  ^The  regular  panel  of  the  jury  bar- 
ing been  exhausted,  and  only  eleren  quali- 
fied jurors  secured  for  the  trlal  of  tUs  cauae^ 
hy  agreement  of  said  parties,  by  their  re- 
spective attorney^  this  cause  la  tried  before 
said  elevea  Jurors."  It  la  dalmed  that  a 
Judgment  baaed  vpou  the  verdict  of  11  Jurors, 
in  a  felony  case,  must  be  reversed. 

The  constltDtlon  of  the  United  States,  by 
article  6  ot  the  amendments,  provides  that, 
"In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy,  public  trial 
tqr  an  lnq)artlal  Jury.'*  By  section  1891  ot 
Revised  Statutes,  congress  has  declared  that 
**the  eonatltntlon  and  all  lavFS  of  the  United 
States  which  are  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  all  the 
oi^anlzed  territories  and  In  every  territory 
hereafter  organized,  as  elsewhere  within  the 
United  States."  The  Jury  provided  for  by 
the  constitution  Is  the  Jury  known  to  and 
recognised  by  the  common  law,  and  Is  a  body 
consisting  of  ndther  more  nor  less  than  12 
men.  2  Hale,  P.  G.  161;  Bac.  Abr.  "Juries," 
A.  Any  less  than  this  number  would  not  be 
a  conmum-law  Jury,  and  not  sach  as  the  con- 
stitntion  guanutties  to  accused  parties.  Oan- 
cemi  V.  People,  18  M.  1.  US. 

But  It  la  u^ged  that  the  defendant,  by  hla 
attorney,  consented.  In  opra  court,  to  go  to 
trial  wtth  a  Jury  consisting  of  11,  and  that  he 
thereto  waived  the  constitutlonal  right  to  a 
cranmon-law  Jury.  The  authorities  differ  as 
to  whether  the  consent  (tf  the  d^oidant  to  a 
trial  by  a  Jury  of  less  than  12  will  preclude 
blm  from  objecting  to  the  verdict.  In  felony 
casea  In  State  v.  Kaitfman,  51  Iowa.  581,  2 
N.  W.  275;  State  v.  Oroeshelm,  79  Iowa,  75, 
44  N.  W.  541;  State  v.  Sacket  (Minn.)  88  N. 
W.  773,— It  is  held  that  defoidant  may  thua 
vnitve  his  right  to  a  Jury  of  12,  even  in 
felony  cases.  But  we  think  the  weight  of  au- 
thority liolds  to  the  view  that  in  felony  cases 
the  constitutional  right  toa  trial  by  acommon- 
lav  Jury  of  12  cannot  be  w^ved,  and  a  ra- 


dlct  1^  a  Jury  of  less  than  Uiat  number  must 
be  set  a8ld&  Canceml  v.  Fecq^le,  18  M.  Y. 
128;  State  v.  Cox,  8  Ark.  436;  Work  v.  State, 
2  Ohio  St  296;  Brazier  v.  State,  44  Ala.  3ST; 
Mansfield  v.  State,  41  Ma  471;  HUI  v.  Peo- 
ple. 16  Mich.  S51;  People  v.  O'Neil,  48  Cal. 
257;  Brown  v.  State.  16  Ind.  406;  Allen  v. 
State.  54  Ind.  461;  State  v.  Van  Matre,  49 
Mo.  20S;  State  v.  Mey^  68  Mo.  266;  State 
V.  McOIear,  11  Nev.  41;  WlUiams  t.  State, 
12  Ohio  St  622;  Muiphy  v.  Com..  1  Mete 
(Ey.)  865;  Tyra  v.  Com.,  2  Mete.  (Ky.)  1; 
Opinion  of  Justices.  41  N.  H.  550;  Dowllng's 
Cose.  13  Miss.  664;  State  v.  Eva%tt  14  Minn. 
447  (Oil.  330).  **The  inflrmlty,  in  case  of  a 
trial  by  a  Jury  of  less  ttian  tw^ve  by  consent, 
would  be  that  the  tribunal  would  be  one  un- 
known to  the  law,  created  by  mwe  voluntary 
;  act  of  the  parties;  and  It  vronld,  in  effect,  be 
an  attempt  to  submit  to  a  species  of  arbitra- 
tion the  question  as  to  whether  the  accused 
has  been  guilty  of  an  offoise  against  the 
state."  Cooley,  Const.  lim.  810.  It  has  been 
urged  In  the  brief  of  the  learned  solldtor  gen- 
eral for  the  territory  that  the  ccokstltutlonal 
protection  extends,  not  merely  to  a  trial  by 
Jury,  but  also  to  a  speedy  trial  by  an  impar- 
tial Jury,  and  that  as  the  defendant  may 
waive  a  speedy  trial,  and  as  be  waives  his 
right  to  object  to  a  Juror  tat  partiality  or 
Mas  by  falling  to  challenge  him,  so,  with 
equal  reason,  he  can  waive  a  constitutional 
light  to  a  Jury  as  constituted  at  common  law, 
composed  of  12  men.  But  the  reasoning  is 
more  plausible  than  sound.  If  a  prisoner  Is 
not  given  a  Efpeedy  trial,  he  will  be  entitled 
to  his  discharge,  unless  the  delay  hax^en  oa 
his  application  or  by  his  consent  The  pro- 
vision Intended  fOr  the  benefit  of  the  accused 
does  not  bind  him  to  speed  the  trial,  aa  it 
does  the  prosecution.  The  question  of  the 
Impartiality  of  a  Juror  Is  one  largely  of  Cact 
determined  upon  by  the  exercise  of  discrim- 
inating Judgment  tmder  all  circumstances; 
and  hence,  until  the  prisoner  declares  his 
Judgmoit  by  electing  to  challenge,  he  is  to 
be  presumed  to  have  ccmsldtfed  the  Juror  as 
unobjectionable.  On  the  other  hand,  when  a 
prisoner  denies,  hla  guilt  then,  before  pun- 
tehmeut  can  be  adjudged  and  Inflated,  he 
must  be  ^ven  a  trial  before  a  tribunal 
known  to  the  law,— one  having  the  power  to 
declare  his  guilt  and  on  whose  Judgment 
alone  pmilshment  can  be  pronounced  and  in- 
flicted. Tliat  tribunal  cannot  be  created  by 
consent  of  the  parties.  In  case  of  a  felony. 
The  guilt  of  the  defendant  not  having  been 
determined  in  this  case  Igr  a  tribunal  known 
to  the  law,  the  Judgment  and  sentence  of  the 
district  court  are  reversed,  and  the  canae  Is 
remanded  for  trial. 

GOLLIBR  and  HAMII/FON.  JJ^  eaneins. 
SMITH,  a  J^  disaenta. 
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UNION  TRUST  CO.  OP  NEW  YORK  t. 
ATCraSON,  T.  *  8.  F.  E.  CO.  (MAD- 
DEN, Interrener). 

Supreme  Court  of  New  Mexico.  Oct.  12, 
189S.) 

/CDOHBHT  —  V*LIDITT  —  COLLATEItll,  ATTACK  — 

Bm8  Jodioata— Siooitd  Apfbal— Rbtirul. 

1.  A  jndgmeDt  against  two  railroad  com- 
panies, captioned  with  the  initials  of  one  com- 
pany "et  aL,"  is  sufficient  as  against  the  other, 
where  it  appears  from  the  record  that  the  oth- 
er adivteo  said  caption  in  its  piM,  and  de- 
scribed itarif  therein  by  its  fall  corporate  namew 

2.  The  record  of  a  judgment  purporting  to 
be  against  two  defendants  cannot  oe  collateral- 
ly impeached  by  the  ex  parte  affidavit  of  a 
depntj'  clerk,  showing  that  It  was  ori^nallr 
entered  in  the  singalar  numbw^  and  was  labae- 
quently  altered  by  the  clerk. 

3.  Where  the  conrt,  wtOi  the  acgniescence 
of  the  parties,  made  an  order,  in  a  proceeding 
for  the  foreclosure  of  a  mortgage  and  the  ap< 
pointmeut  of  receiveri,  requiring  said  receivers 
to  pay  certain  outstanding  claims  against  the 
inaolrent,  said  order  Is  binding  nntU  properly 
•tt  aalde. 

4.  Where  it  was  decided  on  a  former  ap- 
peal that  a  reversal  of  a  judgment  as  to  one 
of  two  defendants  did  not  operate  as  a  reversal 
as  to  the  other,  sndi  dedsion  Is  rea  judicata  as 
to  tiie  same  qoestitm  raised  on  appeal  from  an 
order  directing  the  payment  of  said  judgment. 

5.  A  judgment  Ui  an  action  ex  delicto  may 
be  reversed  as  to  one  defendant,  and  affirmed 
as  to  the  others. 

Appeal  from  district  court.  Santa  F6  comity; 
before  Jnsttce  Edward  P.  Seeda 

Suit  by  the  ITiiIod  Trust  Company  of  New 
ToA  against  the  Atchison,  Top^  &  Santa 
¥6  Railroad  Company  for  the  foreclosure  of  a 
mortgage,  and  the  appotntment  of  receivers. 
From  an  order  directing  said  receivers  to  pay 
to  James  H.  Madden,  intervener  tbereln,  the 
amomit  of  bis  judgment  against  defendant, 
complainant  am>eals.  Affirmed. 

Tbe  appellee  intervener,  James  H.  Madden, 
filed  his  snit  In  trespass  on  the  case  In  Aogust, 
1888,  In  the  district  court  for  Bernalillo  county, 
against  tbe  New  Mexico  &  Southern  Padflc 
Railroad -Company  and  tbe  Atchison,  Topeka 
&  Santa  F€  Railroad  Company,  for  damages 
on  account  of  pcrecmal  Injuries  received  by 
tbe  plaintiff  througb  the  negligence  of  their 
servants,  agents,  and  employ^  In  running  and 
operating  tbe  cars  of  defendsnt  companies.  Is- 
soe  was  joined  on  separate  pleas  of  the  general 
Issne  by  each,  and  the  case  was  tried  by  a 
jnry,  and  a  verdict  returned  in  favor  of  plain- 
tiff for  93,000,  against  tbe  defendant  compa- 
Dles,  in  December,  1891.  Thereafter  the  de- 
fendant cmnpenies  jointly  moved  tar  judgment 
hi  tbeir  tavae  on  the  spedal  findings,  which 
was  denied;  and  In  November,  1S92,  defend- 
ants jointly  moved  to  set  aside  tbe  verdict,  and 
for  a  new  trial,  which  was  also  denied,  and 
judgment  was  thereupon  entered  In  favor  of 
tbe  plahitlff.  March  28,  1893,  tbe  defendant 
tbe  AtdilBon,  Topeka  &  Santa  F6  Railroad 
Company,  sued  out  its  separate  writ  of  error, 
and  tbe  case  was  docketed  In  this  court  as  No. 
634.  Aprfl  23,  1893,  tbe  defendant  the  New 
Mexico  ft  Soatbon  Pacific  Railroad  Company 
med  out  tta  wiMzate  wilt  c£  erzor,  and  that 


case  was  docketed  bi  tills  court  as  Na  636; 
and  it  gave  a  supersedeas  bond  to  stay  execu- 
tion. Both  cases  were  returnable  to  the  July. 
1893,  term  of  tbe  supreme  court  On  August 
8, 1803.  tbe  writ  of  error  sued  out  by  the  Atcta- 
Isim.  Topeka  &  Santa  F6  Railroad  Company 
(N 0. 534)  was,  on  motion  of  appellee,  not  resisted 
by  appellant,  dlanUssed;  and  thereafteor,  at  tbe 
same  tarm  of  this  court,  the  Case  of  New  Mex- 
ico A  Southern  Pacific  Railroad  Co.  <No.  536; 
34  Pac.  60)  was  reversed  and  remanded,  with 
directions  to  tbe  conrt  below  to  dismiss 
the  case  as  to  that  defendant  company,  which 
was  done;  but  this  court  expressly  refus- 
ed to  set  aside  luid  vacate  the  judgment 
against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  or  to  take  any  action 
In  that  part  of  the  case.  Upon  receipt  of 
the  mandate  to  the  lower  court  on  the 
case  reversed,  plalntiCT,  Madden,  moved  for 
judgment  against  the  Atchison,  Topeka  & 
Santa  FA  Railroad  Company,  and  pending 
that  motion  the  venue  of  that  case  was 
changed  to  Santa  F6  county.  On  December  2S, 
1893,  the  United  States  circuit  court  for  tbe 
district  of  Kansas  (Judge  Caldwdl  presiding), 
on  the  application  of  tbe  Union  Trust  Company 
of  New  York  in  a  salt  for  mortgage  foreclosure 
proceeding  against  the  Atchison,  Tbpeka  & 
Santa  F6  Railroad  Company,  appointed  three 
receivers,  who  thereupon  took  charge  of  all 
tbe  property  of  defendant  corporation.  On 
January  26. 1894,  In  the  district  conrt  at  Santa 
F6  (Judge  Seeds  presiding),  as  auxiliary  to 
the  original  foreclosure  suit  before  Judge  Cald- 
well, tbe  same  three  gentlemen  were  appointed 
receivers  for  said  d^ndant  corporation,  and  all 
Its  property  In  New  Mexico.  On  June  IS, 
1891,  plaintiff.  Madden,  as  Intervener  In  tbe 
foreclosure  proceedings,  filed  a  petition  in  Hie 
district  court  at  Santa  F6  f or  an  order  on  tbe 
receivers  to  pay  the  amount  of  bis  judgment, 
whida  was  by  the  court  granted;  and,  the  re- 
ceivers declining  to  pay  the  same,  the  Union 
Trust  Company  of  New  York  brought  the  case 
here  by  appeal,  but  neither  the  Atcfalscm,  Td- 
Iieka  &  Santa  F6  Railroad  Company  nor  the  re- 
ceiTera  aKwaled. 

Bosslngttm.  Smith  &  Dallas  and  W.  B.  Caill- 
ders,  for  appelant  H.  L.  Waldo,  t<x  appellee 
receivers. 

LAUaHLIN.  J.  (after  stating  tbe  facts). 
The  appellant,  the  Unltoi  Trust  Company,  as- 
signed, as  the  first  ground  for  reversal,  that 
"the  court  erred  in  holding  that  the  record 
showed  any  judgment  whatever  bad  been  ren- 
dered against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  as  claimed  by  appellee,  on 
the  28tb  day  of  December,  1891."  Tbe  judg- 
ment here  complained  of,  as  entered  by  tbe 
clerk,  is  as  follows,  viz.:  "James  EL  Madden 
(No.  2,601)  vs.  N.  M.  &  S.  P.  R.  R,  Co.  et  al. 
This  cause  having  been  heretofore  heard  upon 
defendants*  motion  for  judgment  on  the  special 
findings  of  tbe  jury  herein,  and  tbe  court  now 
being  fully  advised,  doth  order  that  tbe  same 
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be  denied;  and  tt  to  farther  ordeced  Oat  tin 
plaintiff's  moUcm  beretofare  filed,  for  Judgment 
as  per  verdict  of  Jury  baeln,  be  anstaloed. 
Wbwsf ore,  it  to  indered  and  adjudged  that  the 
plaintiff  do  have  and  recorer  ct  the  defendant 
the  said  sum  of  three  thouaand  d(dtora  dam- 
ages, together  with  the  coata  berelji  to  be 
taxed,  and  that  execntioa  iaane  thmtcx." 
The  contration  by  appellant  to  that  the  Jadg- 
ment  to  defectire  becaoae  It  does  not  men- 
tion the  defttidant  the  Banta  PA  Company  iu 
its  corporate  name.  The  record  ahows  that 
the  court  ruled  the  "defendant  A.,  T.  &  8.  r. 
B.  B.  Ca  to  plead,"  and  when  the  plea  was 
filed  It  used,  as  the  title  ctf  the  case,  "Jamea 
H.  Madden  vs.  N.  M.  &  &  P.  S.  B.  Oo^"  and 
then  follows  the  plea,  "And  the  defendant 
the  Atchison,  Ti«)eka,  and  Santa  FA  Railroad 
Company,  by  its  attomeir.  *  *  *"  And  on 
this  plea  Issue  was  Joined,  trial  had,  and 
judgment  entered.  The  record  to  confused, 
and  in  bad  condition  to  get  a  clear  unda:- 
Btandlng  of  the  case,  but,  all  taken  together. 
It  to  suffidraitly  plain  to  sustain  the  Judg- 
ment;  and  that  objection  is  not  wall  taken, 
as  to  thto  i»oint« 

The  next  aaalgnment  to  **that  the  court  erred 
in  holding  that  the  oatiy  under  date  of  NoTeto- 
ber  11,  1892,  constituted  a  Judgment  against 
said  defendant"  The  tvan  and  title  of  that 
Judgment  to:  *Vo.  2691.  Jamea  H.  Madden 
TS.  N.  M.  &  &  P.  B.  B.  Co.  and  the  A.,  T.  * 
8.  F.  B.  B.  Ga  Treqnas  mi  the  Case.  Ilda 
cause  baring  heretofore  been  heard  upon  the 
defendants*  motion  f<n*  a  tnew  trial,  and  taken 
under  adrlaemeut.  and  the  court  being  folly 
advtoed  In  the  prnnlsca,  orandes  said  motion. 
Wh^upon,  it  to  ordond,  by  the  court  ad- 
judged, that  idaintUf  hare  and  recover  from 
the  detaidants  the  stun  of  three  thousand  dol- 
lars damages,  and  the  costs  herein  to  be  taxed, 
and  that  execntkm  issue  therefw."  It  to  con- 
tmded  here  that  tUs  Jndgmoit  to  defective  and 
a  nullity  for  the  same  reasons  suggested  as  to 
the  fiiBt  Judgment,— because  It  does  not  state 
the  corporate  name  of  the  defendant  company; 
and  It  to  still  fnrtlier  urged  by  appellant  that 
the  Judgment  was  entered  up  aa  In  the  singu- 
lar number,  and  after  the  adjournment  of  the 
court  tbe  clerk's  attention  was  called  to  the 
fact  that  it  should  have  been  entered  up 
against  both  defendant  corporatioiis,  and  tbat 
thereupon  the  derk  so  dnnged  it  as  to  read  in 
the  pineal  number,  and  aa  against  both  compa- 
nies; and  in  support  of  this  last  contention  an 
affidavit  of  one  H.  K.  Ptnkney,  who  was  work- 
ing at  the  time  In  the  clerk's  office,  waa  filed, 
and  to  a  part  of  tlie  record,  in  which  It  to  stat- 
ed that  he,  under  dliecthma  from  the  clerk, 
changed  the  said  Judgment  by  adding  the 
words,  "And  the  A.,  T.  ft  S.  V.  B.  B.  Co..**  and 
putting  In  the  letter  "a"  whenever  necessary 
to  make  said  Judgment  read  In  the  plural.  To 
hold  that  the  record  of  a  Judgment  may  be  fan- 
peached  by  an  ex  parte  affidavit,  aa  to  at- 
tempted here,  would  be  a  dangerous  precedent, 
and  would  open  wide  the  gates  for  Impeach- 
ing and  rendering  void  the  solemn  acta  of  any 


court  of  record,  and  subject  to  defeat  the  rights 
of  litigants  after  adjudications  by  the  courts. 
The  affidavit  of  Plnkney,  the  amanuensto  of 
the  dwk  of  that  court,  to  Incompetent,  and 
cannot  be  uaed  to  attack  tbe  Judgment  ooU^- 
erally  In  the  manner  heve  attempted.  Aa  be- 
fore stated,  both  tbe  defwidant  cavontions 
were  sued  Jointly.  Both  were  prc^ierly  served, 
and  appeared  1^  counsd,  but  eadi  filed  sepa- 
rate pleaa.  Verdict  and  Judgment  was  ren- 
dered against  both  Jointly,  but  each  sued  out 
writs  of  CRw  separately.  The  judgment 
against  tbe  New  Mexico  A  Southern  Pacific 
Company  was  reversed,  and  ordered  dismiss- 
ed, becanae  the  proofs  did  not  sustain  the  vet- 
diet,  and  the  wilt  of  emur  of  the  Ateldaon,  To- 
peka  &  Santa  F6  Company  was  dismissed  by 
thto  court  without  resistance  oo  the  part  of 
the  appellant  company;  and  the  mazidate  of 
this  court  to  the  court  below,  ordering  a  re- 
instatement and  disminal  trf  the  case  agahist 
the  New  Mexico  ft  Southmi  Pacific  Compnuy, 
expressly  stated  that  "whenever.  In  a  cwtaln 
cause  totely  pending  before  yoi^  wherein 
James  H.  Madden  was  plaintiff,  and  New  M^- 
Ico  &  Soothem  Pacific  Railroad  Company  and 
A.,  T.  ft  S.  F.  B.  B.  Ga  were  defendants,  br 
your  consideration  in  that  btitialf,  judgm^it 
was  entered  against  said  detendants,  •  * 
by  you  In  ft>rm  ^ven,  be  rerased,  and  that 
tbe  mid  cause  be  remanded  to  you,  with  direc 
tlona  to  set  aside  the  Judgmeut  aforesaid,  as  tu 
the  New  Mexico  ft  Southern  Pacific  BallmBil 
Company."  There  to  no  doubt  but  that  all 
parties  understood  that  a  Judgment  was  ob- 
tained and  entered  by  the  court,  against  the 
Santa  FA  Company,  and  the  alleged  errors  ae 
to  the  technical  Irregularities  of  the  form  of 
the  Judgment  are  unavailing,  aa  between  tbe 
parttes  to  it;  and  mere  clerical  omissions  by 
Uk  dwk,  as  to  the  oitry,  are  not  anfflclent  to 
defeat  the  Judgment  Bank  v.  Baynw,  61  Gal. 
146;  1  Btack.  Judgm.  Si  lOO-m  and  cawe 
there  dtad;  Freem  Judgm.  I  T2,  and  cases 
there  died. 

The  third  aaalgnment  to  that  the  court  erred 
In  hddlng  tliat  the  Judgment,  if  any  there  was. 
against  said  defendant,  waa  a  Uen  upon  tbe 
mortgaged  property,  and  earnlnga  thereof,  in 
the  hands  of  said  recelvoa.  Madden,  tbe 
plafaitiff  below,  was  attempting  to  enforce  tbe 
collection  of  hto  Judgment  wtKsa  the  receivers 
were  appointed,  and  hto  execution  was  then 
is  tbs  hands  ot  the  aheriff ;  and  levy  cotOd  have 
been  made,  bad  It  not  been  for  tbe  order  ap- 
pointing the  reoeivos,  aa  the  writ  of  error 
had  been  dismissed  by  this  court  Thto  daim 
ennea  within  the  class  designated  for  pay- 
ment hi  the  order  of  Judge  Caldwell  when  be 
appohited  the  receivers;  and  Judge  Seeds  evi- 
dently intended  it  to  come  within  hto  order 
when  be  appointed  the  same  receivers,  and.  if 
he  did  not  his  subsequent  order  for  its  pay- 
ment brought  It  witbhi  that  class.  AH  parties 
to  the  foredosuie  proceedings  consented  to 
tbe  order  of  Judge  Caldwell,  when  he  made  it 
and  they  are  bound  by  it  until  ttiat  order  to 
dunged  by  the  court  making  tt.  Thost  «on- 
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dUloDs  were  Jmpoeed  by  tfw  court  bef<»e  Uie 
order  was  made,  and  the  parties  In  Interert  ac- 
quiesced and  accepted  tbun,  and  whether  or 
not  tliat  court  had  the  power  and  JodadlcUou 
to  make  the  order  Impoi^ng  the  oraidlttona  eoor 
tabled  in  Uie  order  is  not  s  qnestioii  now  tm 
this  court  to  paw  upon. 

It  is  further  contended  hj  appellant  that,  be- 
cause the  Judgmoit  below  in  fftTor  at  Kladden 
ms  Jointly  against  both  defoidant  corpora- 
ttoDB,  tbe  revenal  of  the  Jodgmeat  a^tlnst  one 
acted  00,  and  had  tbe  effect  of,  a  reversal 
against  both  defendants.  This  contention  can- 
not be  maintained,  because  the  same  proposi- 
tion seems  to  bare  been  raloed  and  passed  up- 
on by  this  court  in  the  case  against  the  New 
Uexico  Sc  Southern  Pacific  Company,  the 
cuuit  saying:  "But  plaintiff  In  en-or  dalms 
ttiat  if  the  Judgment,  as  to  it.  Is  rereraed  or 
set  aside,  the  Judgment  agahist  Its  codefend- 
ant  should  also  be  reversed.  To  this  we  cau- 
uut  asree.  Defendant  sued  oat  writ  of  error. 
If  its  codefeudunt  desired  a  reversal,  it  should 
have  asked  for  It.  While,  if  tbe  Judgm^t 
against  it  is  not  good,  because  indoned  'A^  T. 
&  S.  F.  R.  B.  Co.,'  luatead  of  'Atchison.  To- 
peka  &  Santa  F6  Railroad  Company,'  as  is 
<-ooteaded,  then  there  Is  nothing  fw  tts  to  re- 
verse:*' Railroad  Co.  t.  Madden  (N.  M.)  34 
Pac  60.  That  decision,  in  so  far  as  It  applies, 
is  the  law  of  tlUs  case,  and  Is  res  adjudlcata 
as  to  that  part  of  this  case.  Hie  contention 
urged  Is  appUcaUe  to  actions  ex  contractu,  but 
the  case  at  bar  Is  ex  delicto,  and  In  the  nature 
uf  a  tort,  and  tbe  rule  does  not  apply  to  such 
actions.  Tort  feasors  are  Jointly  and  severally 
liable,  and  in  a  salt,  founded  upon  a  tort, 
against  several  defendants  Jointly,  "the  plain- 
tiff may  recover  against  as  many,  and  only 
sach.  as  be  provee  to  be  guilty,  and  any  de- 
fendant as  against  whom  tbe  proofs  falls  Is  en- 
titled to  a  verdict."  1  Black,  Judgm.  {  207, 
and  cases  there  dted.  And  the  actlcm  may  be 
maintained  against  one  or  both  parties  liable 
in  tort.  Cooley,  Torts,  14&.  It  Is  true,  some 
courts  bold  to  the  contrary,  but  the  best  rear 
•oiling  seems  to  support  the  view  here  takai. 
This  court  held  that  the  proof  foiled  to  show 
that  the  defendant  the  New  Mexico  &  South- 
em  Pacific  Comi>any  was  guUty,  and  ordered 
a  reversal  and  dismissal  of  the  case,  but  de- 
clined to  disturb  tbe  verdict  or  Judgment 
against  the  codefendant  For  the  reasons 
above  stated  the  order  of  the  lower  court,  di- 
recting the  receivers  to  pay  the  plaintiff.  Mad- 
den, the  amount  due  him  on  tbe  Judgment  en- 
tered in  his  favor,  is  affirmed. 

SMITH,  a  J.,  and  HAMILTON,  J.,  eoncnr. 


BBNT  et  aL  T.  MIRANDA  «t  a1. 

(Supreme  Court  of  New  M^Ico.    Oct  8, 1895.) 

BXCBSK— VaOATION  at  BoBglQUSHT  TbEM S&U 

or  IicrAirr'B  Rbaut — Disobbtion  ov 
CHAXCKLtx>R— Presumptions. 
1.A  decree  whidi  established  compbdn- 
oaf  s  iBterect  In  certain  land,  but  roierred  an 


adjudicatlcai  '*as  to  its  partition  until  a  future 
term."  not  being  final,  so  as  to  be  appealable, 
may  be  vacated  at  a  subsequent  term. 

2.  It  is  vrithin  the  discretion  of  a  dianceK 
lor  who  has  rendered  a  decree  which  estab- 
lished the  Infant  complainant's  interest  in  cer- 
tain land,  but  whidi  reserved  an  adjudication 
•*aa  to  its  partition  until  a  fntnre  term."  to 
dlmose  at  inch  future  term  of  the  interest  ad- 
judicated to  the  Infant  for  a  money  considers 
tion. 

8.  Tbe  mere  statement  in  a  decree,  direct- 
ing the  sale  of  the  interest  In  certain  land  ad- 
Jnoicated  to  an  Infant  in  the  action,  tliat  it  was 

entered  on  "consent,"  does  not  show  that  it.  was 
based  on  "consent"  alone,  the  presumption  be- 
ing that  the  chancellor,  in  directing  the  sale, 
exercised  tbe  discretion  vested  in  him. 

Appeal  from  district  court,  Colfax  coimty; 
before  Justice  James  O'Brien. 

Bill  by  Oharies  Bent  and  -others  against 
Quodalupe  Miranda  and  others.  From  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Afiirmed. 

For  a  full  statement  of  the  bill  fn  this  case, 
which  Is  vei'y  l^gthy,  reference  is  made  to 
the  case  of  Bent  v.  Railway  Ca,  3  N-  M. 
168,  3  Pac.  721.  The  Maxwell  Company  an- 
swered, denying  all  allegations  of  fact  made 
in  the  bill,  except  what  appears  of  record; 
that  the  decree  of  September,  1SQ6,  was  er- 
roneous and  void;  or  that  the  decree  of  June, 
1865,  vested  In  the  Bent  heirs  a  legal  estate; 
but  avers  It  was  merely  Interlocutory.  It 
avers  the  fairness  of  the  alleged  compromise 
agreemoit,  and  that  the  price  paid  was  a  lib- 
eral one.  and  denies  all  fraud,  imposltimi,  or 
error  as  charged.  The  testimony  showed  that 
the  decree  of  June,  186S.  was  obtained  during 
the  lifetime  of  Alfred  Bent,  and  that  prior  to 
his  death  negotiations  for  a  sate  of  his  Inter- 
est and  that  of  his  two  sisters,  which  had 
been  declared  by  said  decree,  were  pending; 
that  subsequent  to  his  death  these  negotia- 
tions were  resumed,  one  Aloys  Sheurick,  the 
husband  of  one  of  said  sisters,  conducting  the 
negotiations;  that  on  May  3,  1866,  the  nego- 
tiations eventtiated  In  a  deed  being  executed 
by  said  Asters  and  their  husbands  and  Guada- 
lupe Bent,  mother  of  complainants,  as  guard- 
Ian  ad  litem  for  them,  conveying,  upon  a  con- 
sideration of  118,000.  all  thdr  interests  to  L. 
B.  Maxwell  In  the  Beanblen  and  Miranda 
grant  the  propery  In  controversy.  There  are 
various  estimates  given  in  tbe  testimony  as  to 
tbe  value  of  said  interests,  based  upon  a  valua- 
tion per  acre  of  tlie  land  in  sold  grant  from 
2%  cents  to  f  1.25,  many  witnesses  saying  that 
there  was  no  market  value  whatever  to  such 
lands  at  that  time;  and  there  is  other  testi- 
mony showing  that  other  interests  In  the 
grant  were  purchased  from  persms  sul  Juris 
at  a  less  rate  than  the  Bent  heirs  obtained, 
and  that  such  were  ordl^ry  business  trans- 
actions at  that  date.  Apart  from  the  testi- 
mony to  the  effect  that  Maxwell  was  a  man 
of  great  influence,  that  he  was  detmntned, 
resolute,  and  unscrupulous,  that  he  made 
tiireats  that  no  one  should  occupy  any  part  of 
his  land,  and  that  pe(^le  at  that  time  had  no 
deaire  to  opfioae  any  of  bis  wishes  as  to  any- 
thing be  desired  to  accompUah,  there  is  noth- 
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tog  from  whldi  ttiere  ndgbt  be  gathered  any 
floggestloD  of  fraud  or  ImpoattloD  whaterer. 
It  iB  shown  tiiat  the  aoUdtoni  adrlsed  the  set* 
tlranent,  and  fliat  Sfaenrlck,  partliig  wlUi  hla 
wife's  Intwest  on  the  eame  terms,  also  ad- 
vised It  There  Is  some  testimony  also  that 
Maxwell  misrepresented  to  Sheorlck  the  ex- 
tent of  said  grant,  saying  that  It  <»ly  went 
to  the  north  bonndary  of  New  M^co^  when 
In  fact  It  extended  Into  Ckdorado;  and  It  la 
also  shown  that  at  that  tlme^  also,  Oie  line  of 
New  Mexico  wss  Uioo^t  to  extend  much  fnr- 
Uier  north  than  It  was  afterwards  determhied 
to  be,  and  It  was  not  made  rery  dear  whether 
this  was  a  mat^al  misstatement  or  not 
The  recitals  In  the  Mil  suffldently  refer  to  all 
documentary  evidence  necessary  to  an  on- 
derstandlng  of  the  case. 

Caldwell,  Teaman,  Welle.  McNeal  A  Tsy^ 
lor,  tor  atvellants.  Frank  Springer,  for  ap- 
I>eUees. 

COLLIEB,  J.  (after  stating  the  &ct^ 
At  the  thrediold  of  this  case  arise  Impcwtant 
anestlons:  (1)  Is  the  decree  ot  June,  186m 
Interlocutory  or  final?  (2)  If  Interlocutory, 
Is  it  so  In  a  limited  sense  as  speeifled  In  the 
decree  or  upon  the  whde  mwlte? 

The  discussion  ct  tiie  question  as  to  whetb- 
a  a  decree  Is  JInal  or  Interlocutory  In  ite 
nature  arises  generally,  or  we  might  say  al- 
most unlTersaDy,  upon  motions  to  dismiss  In 
appellate  tribunals  for  alleged  prematurity  ot 
appeaL  It  would  certainly  be  true  that,  U  a 
decree  was  final  In  the  sense  that  It  had  be- 
come appealable.  It  would  also  be  final  In 
every  other  respect  and  as  to  all  matters  It 
adjudicates;  but  Is  the  contrary  true,  that  a 
decree  which  la  not  appealable  because  Inters 
locutory,  la  Interlocutory  aa  to  everything 
decided  by  It?  The  dedslous  of  the  supreme 
court  of.  the  United  States  upcm  the  questloa 
of  flnall^  of  decrees  proceed,  not  <mly  upon 
tibe  theory  of  their  being  appealable  or  not, 
but  also  that  they  are  direct  authority  (as 
a  goieral  rule)  only  upon  the  construction  of 
the  act  of  congress  allowing  appeals  from  the 
United  States  district  and  circuit  courts  from 
final  Judgmoits.  There  ta,  however,  no  spe- 
cial slgolflcance  to  be  attached  to  this  tect, 
as  decrees  final  In  flw  same  sense  ue  an^eal- 
able  only  In  ttiis  tenitory,  or  at  least  such 
seems  to  be  conceded  br  counsel  tar  appd- 
lante  and  a[q;»dlees;  but  that  stetement  is  per- 
tinent In  view  of  the  fUct  that  the  United 
Stetes  supr^e  court  win  refuse  to  dismiss 
sn  appeal  aa  to  a  decree  claimed  to  be  Uitsr^ 
locutory  sdelj  because  the  supreme  court  of 
a  state  has  hdd  It  to  be  vpealaUe.  Whed- 
Ing  &  B.  Bridge  Oa  v.  Wheeling  Bridge 
Oa,  138  U.  S.  2S7,  11  Sup.  Gt  301.  As  to 
whether  a  decree  la  final,  so  as  to  be  appeal- 
able. Is  said  by  Justice  Brown  In  McGonrkey 
V.  Railway  Co^  146  U.  S.  536,  13  Sup.  Gt 
XTO,  to  have  been  of  mwe  frequent  dlscussifm 
in  that  court  than  any  other  question  of  equi- 
ty practice^  and  that  It  must  be  conceded  that 


the  eases  are  not  altogether  harmonious.  As 
favoring  Hielr  view  that  this  decree  Is  final 
as  to  the  merits  of  the  controversy  even  to  the 
extent  tft  behig  aroealable.  appdlants  dte 
Forgay  v.  0<nrad,  8  How.  201,  and  the  casps 
of  Thomson  v.  Dean,  7  WalL  342,  and  Ina 
Oa  V.  Mecfter,  10»  U.  &  180,  8  Sup.  Ct  111, 
in  whidi  the  doctrine  laid, down  In  Forgay 
V.  Oonrad,  supra,  is  expressly  reafitrmed. 
Other  cases  speak  of  the  cose  of  Forgij  t. 
Oonrad  being  exceptional,  some  saying  ttiat 
the  peculiar  drcumstances  and  the  certainty 
of  IrranedlaUe  injury  ensuing  If  an  i^ipeal 
could  not  be  taken  ttom  a  dedaim  in  which 
the  whole  qnestlon  had  been  adjudicated,  be- 
cause of  there  being  a  reference  to  a  master 
to  which  further  action  must  be  takoi  by  die 
court  in  the  matter  ot  an  account  ahould  bare 
made  It  appealable,  and  stxne  that  It  wom  tnij 
sustainable  upon  the  theory  of  execution  be- 
ing awarded.    The  othor  line  of  decWons 
which  amidleea  have  dted  to  sustain  teelr 
contention  Hiat  this  la  an  biterlocntory  de- 
cree begins,  strange  to  say,  with  tite  case 
Perkins  V.  Foumiquet  6  ^w.  20S,  which  Im- 
medlatdy  succeeds  Forgay  v.  Conrad,  supra; 
the  opinions  in  boOi  cases  being  from  the 
pen  of  Taney.  G.  J.  While,  in  aome  respects, 
tbe  decree  in  FerUns  v.  Foumiquet  motB  re- 
sembles the  one  at  bar  than  does  that  la 
Forgay  v.  Ouirad,  thm  is  a  dmHarity  In  the 
decree  here  and  In  Fragay  v.  Cwrad,  in  the 
fact  that  In  both  the  decree  recites  that  the 
bill  Is  retained  for  a  limited  purpoee,— here  aa 
to  the  partltlcni,  and  there  aa  to  Oie  adjust-  j 
Ing  of  accounts.  The  dlsrimUari^  In  tlils  re- 
lied from  the  decree  in  Perkins  v.  Fooml- 
quet  is  marked,  in  that  in  it  all  matters  'iue 
reserved  until  the  Incoming  ot  the  master'a 
rqxwt."  In  Pnlliam  v.  Cairiatian.  6  How.  209, 
next  Bucceedhig  FeAlns  v.  Foumiquet,  It 
was  held  that  a  decree  setting  aside  a  deed 
and  ordering  the  property  delivered  to  a  com- 
missioner of  the  court  to  take  an  account, 
and  "rcsHurt  an  matters  necessary  .to  a  final 
decree,"  was  **final  only  as  to  the  trust  deed," 
but  not  bdng  final  u  to  tiie  wbde  matto- 
in  controversy,  the  aHwal  was  dismissed. 
Otho'  cases,  begtamlng  wiOi  Craighead  t. 
Wilson.  IS  How.  201,  say  **that  to  authorlM 
an  a^ieaJ,  a  decree  must  be  final  in  all  mat- 
ters within  the  pleadings,  so  that  an  afflrm- 
ance  ot  the  decree  wUl  end  the  suit"  These 
dtatimsi  repreeeitf:  quite  cwnpletely  the  po- 
sitions arising  In  discussUms  aa  to  whether 
or  not  a  decree  la  final,  so  as  to  be  a^ieBl- 
abla  Tested  by  tbe.nde  stated  in  Graighead 
V.  Wilstm,  supra,  it  would  seem  that  this 
decree  was  not  fliud,  so  as  to  be  appealabla 
because  the  pleadings  certainly  embraced  two 
matters,— one,  the  estebllshing  ot  the  Interest 
claimed;  and  Ibe  other,  the  partition  sought 
by  the  bill.   The  bOl  in  Perkins  v.  Foumi- 
quet as  it  sou^t  the  esteUIshment  of  a  cer- 
tain lnta«st  In  real  estate  and  partition,  la 
very  like  the  case  at  bar.  We  tiiink  it  would 
be  a  profitless  task  to  oiter  upcm  a  dlscusBlcm 
to  reconcile  cases  whldi  later  decisions  of  tba 
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United  States  enpreme  conrt  saj  are  not 
entirely  baxmonlona,  but  we  hold  that  tbe 
decree  of  Jane,  1885,  was  not  final  bo  Car  aa  to 
be  appealable,  tbna  following  what  we  coo- 
celve  to  be  the  rale  In  Craighead  WUaoo, 
supra. 

There  recnra^  then,  the  qneatlon  as  to 
whether  It  was  final  In  tbe  sense  tbiU  It  conld 
not  be  Tacated  In  tbe  court  whei-o  rendered, 
after  fbe  term  at  which  It  was  rendered;  the 
decree  reciting  on  Its  face  that  "the  court 
DOW  reserres  and  suqwnda  making  Ks  decree 
aa  to  the  partition  and  payment  of  the  coats 
nntn  a  fntnre  term  of  this  conrt'*  Upon  this 
point,  iqqpellee  again  dtee  Perkins  t.  Fotimi- 
qnet,  SDjua,  as  later  rq^rted  In  16  How.  82. 
In  the  first  decision,  Ohlef  Jostles  Tan«r, 
dellTerlng  the  ^nion  th«e,  said  that  'nhese 
intnrlocntoiy  orders  and  decrees  remain  tm- 
der  control  of  the  drcnlt  conrt,  and  subject 
to  their  rerldon";  a&d  the  clicnit  court  did 
at  a  Bubseqnent  term  In  fact  reconsider  Its 
oplnlfHi,  and.  finding  that  there  was  no  equltr 
in  the  bill,  dismissed  same.  It  formerly  hold- 
ing iiretisely  to  the  contrary;  and  In  16  How. 
82  (Taney,  C  J.,  again  rendering  the  opin- 
ion), this  waa  held  to  be  ^oper,  and  that,  if 
the  ooort  dlacovered  Itsdf  to  be  In  emff,  it 
had  tbe  right  to  correct  tbe  error.  Ttda  case 
certainly  seems  to  establish  the  principle 
connsd  for  appdlees  contend  for.  It  la  true 
that  Oie  first  decree  decided  to  be  InterlociH 
toiy  did  In  texroB  say  that  all  mattera  "are 
TBserred  nntll  tbe  Incoming  of  the  master's 
rqNHt";  but  tlttt  clause  did  not  appear  to 
weigh  In  the  mind  of  tbe  conrt,  but  the  right 
appeara  to  be  ivoclalmed  that,  prior  to  tbe 
time  tbe  right  to  take  appeal  began,  tbe  case 
should  be  rightly  decided  upon  all  tasues, 
notwithatandlng  a  prior  oroneons  adjudica- 
tion. There  are  expressions  In  the  opinions 
of  the  conrt  In  other  cases  which  appear  to 
mlUtate  against  this  Tlew;  sa,  for  instance. 
In  PoUlam  t.  Christian,  6  How.  209,  the  court 
aay  this  decree  "Is  final  only  as  to  tbe  trust 
deed,'*  but,  not  bdng  final  as  to  the  whole 
matter  In  controreray,  *ia  not  appealable." 
In  Beebe  v.  Russell,  19  How.  283,  tbe  court 
say.  In  discnadng  Forg^  r.  Conrad,  anpra, 
that  It  was  "dODbtfnl  If  the  lower  court  conld 
~  in  any  way  control  or  qualify  Its  antecedent 
decree  upon  the  whole  merlta,  ercept  upon  a 
petition  for  a  rehearing."  These  chance 
■X-  presslams  diould  not,  It  ai^teara  to  us,  weigh 
against  the  effect  of  the  decision  In  16  How. 
sr  St,  Bopokt  aiul  we  therefore  hold  fiut  the 
li;-  decree  waa  Interiocutory,  and  subject  to  be 
i:  set  aside  at  a  future  term  of  the  court,  mere- 
ly  because  It  was  up  to  that  time  not  appeal- 
it'  able. 

d'-'      This  brings  us  to  tiie  contentl<»i  ot  conned 
for  appeUanta  that,  the  decree  of  September, 
1866,  showing  upon  Ito  face  that  tbe  consent 
ft '   tQMrn  which  It  was  based  was  not  a  legal  con- 
Idc-    sent  so  taz  aa  these  complainants  are  coo- 
cemed,  it  waa  mertiy  a  modification  of  tbe 
vi'    prior  decree  pro  tanto;  that  Is  to  say,  so  far 
ot'^  u  the  adnlt  eonqdainants  were  Interested,  it 


was  mtlrely  abrogated,  and;  so  fSu  a«  la* 
fanta  were  affected,  it  dlsmlsssd  oiily  the 
partition  part  of  tbe  former  deere^  It  cmn 
It  did  that  much. 

The  position  taken  by  appeUanta*  counsel 
In  their  brief  that  **eTei7  preamnptton  law 
Is  In  fBTor  of  the  TSlldlty  of  a  judgment  by 
a  court  of  competent  Jurisdlctlim,  and  the 
jurisdiction  to  render  a  parUcifiar  judgment 
is  supported  by  like  presomptioQ,  except 
when  the  want  of  jurisdiction  appears  on  tbe 
face  of  the  lecrad,"  and  for  which  they  dto 
a  number  of  cases,  we  believe  to  be  wtil 
founded  In  law. 

We  come,  then,  to  tbe  point  as  to  whether 
or  not  the  recital  In  the  decree  of  September, 
1866,  of  conaent,  as  affecting  these  ocmplaln- 
anto  (they  being  minors,  and  represented  by 
their  mofbw  aa  guardian  ad  Utam),  of  Itaelf 
lavalldatea  tbe  decree  of  S^tMuber,  1866. 
Our  boldhig  that  the  decree  of  Svae,  1866, 
was  merely  an  Interlocutory  decree,  and  sub- 
ject to  rerlslon  at  a  subsequent  tram  of  the 
district  court,  carries  the  comdnaion  that  tin 
suit  In  which  tiiey  were  con^UUnants  was  at 
the  time  of  the  September,  1866,  decree,  a 
suit  pendtog,  with  nothing  In  it  that  was  re* 
adjudicate.  Antellees  claim  that,  under  such 
drcumstences.  It  was  txfftai  to  compromise, 
and  that  also  the  Interest  claimed,  whatever 
might  be  said  as  to  the  effect  of  a  final  decree 
establlihlng  It,  waa  then,  at  all  erenti^  aun- 
ty an  equitable  estate.  Taking  these  propo- 
sitions In  inverse  order,  we  lliink  It  Is  mani- 
fest that,  prior  to  final  decree,  the  legal  estete 
was  In  Beaublen  and  Miranda,  ttn  grantees 
of  the  Mexican  government,  and  that,  prior 
to  final  decree  eatebllshlng  their  interest, 
ounplalnante  bad  nothing  mote  (if  anytUng) 
than  an  equlteble  estate.  As  deaiiy  stated 
In  Cochran  t.  Ymx  Surlay,  96  Wend.  876:  '^t 
is  a  settled  principle  that,  whenever  the  prop- 
erty of  Infante  conslste  of  real  or  personal  es- 
tate the  legal  title  to  iriilch  ia  In  trustees, 
the  chancellor,  as  the  general  guardian  and 
protecbff  of  the  righto  of  all  Intents,  may 
authorise  audi  a  disposition  therectf  as  he. 
In  the  exercise  of  a  sound  legal  discretion, 
may  dean  most  beneficial  Cor  the  Infants." 
In  Wood  V.  Mather,  88  Barb.  473,  and  Ando^ 
son  T.  Mather.  44  N.  T.  260,  It  Is  said  that, 
up<m  prind^  and  authority,  a  oonrt  of  chan- 
cery has  power  to  sdl  equitable  Intereata  of 
Infanta,  and  that  aoch  power  Is  inher«t  and 
Ind^ndent  of  stetutory  authority.  We  hold, 
therefore,  that  the  Interest  of  these  omnplaln- 
ante  btittg  at  the  date  ot  the  Sqvtember,  1866, 
doCTee^  an  Intereat  claimed  In  a  pending  suit, 
equlteble  in  Ite  nator^  and  sought  to  be  e»- 
taJbllahed,  according  to  the  contmition  of  ap- 
pellants* counsel,  as  a  legal  estete,  and  the 
decree  adjudicating  It  not  being  yet  final, 
but  Intwlocutoty,  and  under  tbe  control  of 
tbe  court,  time  was  lee^  discretion  and  Juris- 
dlctlm  in  the  district  court  to  dlqpose  of  it 
f«  a  money  consideration,  if  .  denned  tbe 
best  interests  ai  the  intent  complainants. 
Shall  It,  then,  be  aald  that,  because  the  de- 
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vte»  profe8B«B  as  Its  basil  **cantent**  when  tbe 
complainants  were  not  sni  Juris,  It  Tltiates 
It  wheo.  If  the  cociseat  bad  not  been  stated, 
the  decree  would  be  nphdd  by  every  pre- 
snmptlon  of  law  and  ftct?  We  think  not,  but 
that  a  fair  constnictlon  would  be  that  the 
court  considered  It  ben^clal  to  the  Interests 
of  these  minor  complnlnSnts,  and  tor  liiat 
reason  the  decree  was  entered,  and  the  re- 
cital of  the  consent  and  agreement  were 
merely  Uuddents  of  the  traoBactlon;  the  law 
finding  a  basts  for  the  decree  in  the  discre- 
tion of  the  chancellor  exerted  in  the  Infant's 
behalf.  It  la  stated  in  Kingsbury  v.  Buckner, 
131  U.  8.  680, 10  Snp.  Gt.  638,  that  a  gnardian 
ad  litem  cannot  bargain  away  the  rights  of 
the  infant  be  represents,  but  he  can  asBent 
to  such  arrangements  as  will  facilitate  the  de- 
termination of  a  suit  It  la  also  said  tbat  it 
is  the  duty  of  the  conrt  to  protect  the  in- 
terests of  intents,  and  see  that  they  are  not 
bargained  away  by  those  assuming  to  repre- 
srat  them.  In  Taylor  t.  Bank,  50  Fed.  289. 
it  is  stated  to  be  well  settled  that  "infants 
can,  by  an  original  bill  in  the  nature  of  a  bill 
for  review,  attack  any  decree  entered  against 
them  during  Hieli  Infoncy,  and  have  it  set 
aside  for  fraud  or  error  in  facL"  This  case 
Is  easentlaUy  like  the  ease  at  t>ar  In  one  re- 
spect, viz.  the  decree  was  entered  upon  a 
settlement  and  compromise  made  between  a 
foreclosing  bank  and  the  gnardian  ad  litem 
of  Infant  defendants;  and  the  court  say:  "It 
may  be,  and  probably  is,  true  that,  so  long  as 
t^ls  decree  Is  allowed  to  stand,  it  la  bind- 
ing by  its  terms  on  the  Infant  defendants." 
And  then,  after  announcing  as  above  the 
rigbts  of  attadS  by  them  for  fraud  or  error  of 
fact,  the  decree  was  held  to  be  snccessfnlly 
Impeached  for  fraud,  and  was  set  aside. 
There  was  no  pretoise  In  that  case  that  the 
setUement  and  compromise  by  the  guardian 
ad  litem  Tltlated  of  Itself  the  decree,  but  it 
most  have  been  taken  the  court  as  ad< 
rlsory.  and  was  h^d  unauthorised  and  in- 
equitable, because  of  the  sapiveBsioo  of  facts 
known  to  the  plaintiff.  We  hold,  tberefcve, 
that  the  mere  statement  on  the  face  of  the 
decree  that  there  was  consent  does  not  oper- 
ate to  show  it  was  based  on  that  alone,  and 
that  It  win  be  presumed  there  was  a  reason- 
able ezerdse  of  discretion  Intended  for  the 
benefit  of  said  minors.  The  United  States  mi- 
preme  court.  In  Thompson  t.  Maxwell,  95 
n.  8.  898,  has  said  tbat  this  "decree  for  car- 
rying out  a  settlement  and  compromise  of  a 
salt  Is  certainly  not  of  itself  erroneous. 
When  made  by  consent,  It  Is  presumed  to  be 
made  In  view  of  existing  facts,  and  that  these 
were  In  the  knowledge  of  the  parties.  In  the 
absence  of  fraud  in  obtaining  It,  such  a  de- 
cree cannot  be  impeached.'* 

Thus,  we  are  brought  to  the  question  as  to 
whether  there  was  fraud  in  obtaining  the  de* 
cree.  We  do  not  enter  into  a  discussion  at 
large  of  the  testtmony  by  which  it  Is  claimed 
tbat  the  decree  of  S^tember.  1S66,  la  sac- 
cessfnlly  Impeached  upon  the  ground  of 


fraud;  and  while  we  are  not  prepared,  Im 
Tlew  of  testimony  submitted  since  the  deci- 
sion In  Thompson  v.  Maxwell,  96  TJ.  3.  4O0, 
to  say  that  "the  proofs  show  a  ease  wlilcb. 
In  our  Judgment,  supports  the  condusloiis  oi 
the  decree  to  the  efTect  ttiat  the  terms  of  the 
compromise  made  by  the  adult  parties  to  tbe 
suit  (Including  the  mother  and  guardian  of 
the  infant  belra  of  Alfred  Bent)  were  ad- 
vantageous to  the  said  infants,  and  were  ao 
conaldered  and  accepted  by  the  court  in  tbeir 
behalf,"  we  do  hold  that  the  Judgment  of  the 
court  at  tliat  time  In  so  conriderlng  and  ac- 
cepting said  terms  was  shown  to  be  a  fair 
and  reasonable  exercise  of  tbe  chancellor's 
discretion,  and  that  no  fraud,  imposition,  or 
error  has  been  shown  to  have  entered  Into 
said  transaction,  or  to  have  brought  abont 
said  compromise  decree 

It  Is  claimed  by  appellants  that  there  bas 
been  a  decision  of  this  court  (Bent  v.  Railway 
Co.,  3  N.  M.  158,  3  Pac.  721)  which  is  the  law 
of  the  case,  and  tbat  hi  and  by  said  decision 
it  was  held  that  the  decree  of  June,  18^, 
vested  in  Alfred  Bent  a  legal  estate,  wbicfa 
descended  to  complainants,  which  legal  es- 
tate there  was  ,  no  authority  In  the  chancellor 
to  dispose  of  l>y  sale,  as  and  by  the  dec^ree 
of  September,  1866.  From  a  careful  reading 
of  the  bill  filed  in  this  canse,  it  does  not  ap- 
pear that  this  portion  of  the  opinion  deitrered 
1^  tbe  court  In  Bent  v.  Railway  Co.  waa  at 
all  necessary  to  the  dlsposltlfm  of  the  de- 
murrer which  bad  been  Interposed.  Indeed, 
following  upon  the  announcement  of  tbe 
court  that  the  bill  states  "facts  suffldrat  to 
warrant  tbe  interference  of  a  court  of  eqnity 
tn  their  behalf,  and  that,  under  tbe  antborl- 
tles  cited,  they  have  properly  brought  theAr 
bill  In  tbe  form  of  an  original  bill  to  Impeacb 
the  decree  complained  of  on  the  gronuds  of 
fraud,  Imposition,  and  error,"  Bell.  A.  J., 
arguendo,  states  what  is  relied  by  as^llants' 
counsel  as  determining  the  law  of  the  case; 
rlis.  that  this  waa  a  legal  estate^  establlsbed 
by  the  decree  of  June.  1865.  and  the  district 
court  had  no  antfaorlty  to  order  Its  sale. 
This  announcement  was  essentially  dictum, 
and,  if  correct  as  stating  abstract  principles 
of  law,  has,  in  oor  view,  no  application  to 
this  case;  the  decree  of  June,  1865,  not  b^ng 
final,  bnt  interlocutory,  and  the  equitable  In- 
terest of  Alfred  Bent  not  having  been  con- 
clusively established  by  a  final  decree  In  tlie 
district  court. 

Other  questions,  around  which  baa  been 
thrown  a  wealth  of  learning  and  reaean^. 
such  as  befits  the  ability  of  counsel  engaged, 
and  the  nugnltnde  of  tbe  Interests  InrolTed. 
we  deem  it  unnecessary  to  advert  to,  aa  the 
views  we  have  expressed  are  sufficient  for  a 
disposition  of  the  cause  advovely  to  appel- 
lants. It  Is  the  opinion  of  tbe  court  that  the 
decree  of  tbe  district  court  In  and  for  the 
county  of  Colfax  dismissing  aald  bill  of  com- 
plaint ought  to  be  affirmed,  and  it  la  aooord- 
Ingly  BO  ordered.  It  la  further  ordered  that 
tiila  cause  be  remanded  to  aald  lower  oonrt. 
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with  dlrectioDB  to  carry  said  decree  into  ef- 
fect 

LAUGHUN.  HAUII/rON,  and  BANTZ, 
JJ^  ooncnr. 


MAXWBI.I.  LAND  GRANT  ft  RAILWAY 

CO.  et  al.  v.  THOMPSON  et  al. 

(Snpreme  Court  of  New  Mexico.    Oct.  9,  1895.) 

Appeal  from  district  coart,  Colfax  conntsr; 
before  justice  James  O'Brien.  _ 

Action  by  the  Maxwell  Land  Orant  ft  Rail- 
war  GMBiMUiy  and  otbera  against  Qaadalope 
Thompson,  administratrb^  and  others,  to  qnlet 
title.  From  a  decree  for  plainUffa,  defendants 
appeal.  Affirmed. 

CaldweU,  Teaman.  Wells.  McNeil  ft  Taylor, 
for  appellants.    Frank  Springer,  for  appellees. 

COLLIER,  J.  The  historr  of  events  whldi 
preceded  the  filing  of  the  biU  in  this  case  are 
minutely  set  forth  In  the  opinion  of  Jnstice 
Bradley  In  the  case  of  Thomnson  t.  Maxwell, 
reported  in  95  U.  S.  891.  and  tne  pnrpoae  of  tht 
filing  of  the  bill  upon  which  proceedings  were 
bad  that  were  then  before  the  supreme  court 
of  the  United  States  on  appeal.  The  bill  tben 
before  that  eonrt,  bring  a  bill  of  reriew,  was 
held  not  to  be  sostafnable,  as  auoh  a  bill  coold 
not  be  used  to  reverae,  modify,  and  recon- 
Btmct  the  decree  oS  September,  1866.  That 
conrt  held,  however,  diat  "if,  instead  of  seelE* 
ing  to  reTerse  the  decree  of  September,  1866, 
the  bill  had  sought  to  carry  that  decree  more 
effectually  Into  execution,  it  would  have  been 
free  from  legal  objections,  and  equally  con- 
dndve  to  the  object  in  view,— 4he  qnleting  of 
the  title  to  the  land  In  questlML"  That  court, 
therefore,  reversed  the  decree  on  that  bill, 
which  had  been  in  favor  of  the  complainantB 
in  the  lowe^  courts,  with  directions  to  al- 
low th«n  to  amend  their  bill  as  they  should  be 
advised,  and  with  liberty  to  the  defendants  to 
answer  any  new  matter  Introduced  therein, 
and  that  ail  the  proofs  in  the  case  shall  stand  as 
proofs  upon  any  future  hearing,  with  liberty  to 
either  party  to  take  additional  proofs,  etc 
An  amended  bill  was  then  filed,  which,  by  elim- 
ination, changed  It  from  a  bill  of  review  to  a 
bill  to  qnlet  In  complainants  the  title  to  the 
property  in  controm^.  Upon  the  answer, 
practically  the  same  questions  are  raised  as  in 
the  ease  of  Brat  v.  Miranda  (dedded  at  this 
term)  ^  Pac.  01,  the  evidence  in  eadi  case 
bring  used  in  both,  as  per  stipulation  of  coun- 
sel, who  were  the  same  in  both  canses.  A  de- 
dsion  against  the  appellants,  who  were  com- 
plainants in  that  cause,  must  logically  conduce 
to  an  affinnsQce  of  the  decree  rendered  in  favor 
of  the  compltUnauts  In  this  cause:  and  it  Is  so 
ordered.  It  is  further  ordered  that  this  cause 
be  remanded  to  the  district  court  of  Colfax 
county,  wIQi  directions  to  carry  said  decree  Into 
effect 

LAUGHLIN.  HAMILTON,  and  BANTZ. 
SJ^  concur. 


BBBRLB      OARMIOHABL  et  aL 

(Snpreme  Court  of  New  Mexico.    Oct  16, 
1896.) 

Minnro — Joint  Owicbbship  of  Sbvebil  Mims— 
LooATioK— AonoR  von  Possisstov— 
Jon  Tbul. 


LWhen  wraral  adjcrintaur  mines  ai» 
Id  eoBuaon,  work  for  tiw  benefit  of  all,  done  on 
any  one  at  Hum,  In  a  iAtu  year»  to  an  amount 


equal  to  that  required  by  the  mining  laws  to 
be  done  on  all,  Is  a  sufflrient  c<Mnpliance  with 
■aid  laws. 

2.  Where  thwe  was  evidence  to  show  an 
oral  agreement  between  plaintiff  and  two  oth* 
ers  that  all  mines  located  in  the  name  of  ei- 
ther should  be  owned  in  common  by  the  three, 
and  three  mines  were  located,  one  in  the  name 
of  eariii  and  an  amount  of  wwk  for  the  benefit 
of  all  was  done  on  one  mine  equal  to  that  re- 
quired by  the  mining  laws  to  be  done  on  all.  and 
the  interest  of  the  others  was  conveyed  to  plain- 
tift,  he  is  entitled,  in  an  action  of  ejectment 
against  persons  daiming  under  a  location  made 
pnor  to  the  conveyance  to  plalntifT,  to  have 
the  issue  of  his  ownership  submitted  to  the 
jury. 

3.  Hiough  the  names  of  three  persons  claim' 
log  to  hold  three  minee  in  common  did  not  ap- 
pear in  the  location  notice  of  each  mine,  but 
esch  mine  was  located  in  the  name  of  each  of 
said  peraona,  and  the  legal  title  to  each  was 
therefore  in  the  reu>ective  locator,  they  each 
hod  such  an  equitable  Interest  in  the  others 
as  to  make  the  work  done  on  one  mine  for  the 
development  of  the  three  satisfy  the  mining 
laws,  if  suffident  in  quantity  and  value. 

Error  to  district  court,  Socorro  conn^;  be- 
fore Justice  H.  B.  Hamilton. 

BJectment  tor  the  possession  of  three 
mines  by  Francis  X.  Eberle  against  William 
Garmlcbari  and  others.  A  verdict  was  di- 
rected for  defendants,  and  plain tlft  brings 
error.  Reversed. 

This  was  an  action  In  ejectment  brought 
on  October  26,  1893,  by  plainUCT  against  de- 
fendants, for  the  possession  of  three  mines 
situate  in  the  Cooney  mining  district.  In  the 
county  of  Socorro^  N.  M.,  called  the  Clifton, 
Lexington,  and  Andrew  Jackson.  Defend- 
ants pleaded  not  guilty  only,— put  In  no  spe- 
cial plea,— and  the  court  directed,  verbally, 
a  verdict  for  plalnttCT  for  the  Oilfton  Mine, 
and  a  verdict  for  the  defendants  for  the 
Lexington  and  Andrew  Jackson  Mines.  On 
that  verdict,  judgment  was  entered  for 
plainticr  for  the  possession  of  the  Clifton 
Mine,  and  against  the  plaintiff  as  to  the 
Lexington  Mine  and  as  to  flve-slxths  of  the 
Andrew  Jackson  Mine,  and  lu  favor  of  plain- 
tiff for  one-sixth  of  the  Andrew  Jackson 
Mine,  which  last  was  entered  on  a  stipula- 
tion of  consent  of  the  defendant  Adam 
Hugg.  The  plalntlft,  on  the  entering  of 
such  Judgment,  made  motions  for  new  trial, 
and  in  arrest  of  judgment,  both  of  which 
were  overruled,  and  he  has  brought  the  case 
Into  this  court  by  writ  of  error.  The  tes- 
timony tended  to  show  that  an  oral  agree- 
ment was  made  In  the  year  1878  or  1870  be- 
tween John  B.  Eberle,  for  himself,  and  as 
agent  of  P.  X.  Eberle  and  Langford  John- 
son, that  said  John  E.  Eberle  and  Johnson 
would  prospect  for  and  locate  mines  In 
Arizona  and  New  Mexico,  and  that  all  mines 
located  in  the  name  of  either  should  be  own- 
ed in  common  by  the  three;  F.  X.  Eberle 
to  furnish  the  necessary  means  to  develop 
and  hold  said  mines  under  the  mining  laws 
of  the  United  States.  Subsequent  to  this 
agreement  the  Clift(Hi  Mine  was  located,  on 
May  26,  1879,  In  the  name  of  Johnson,  and 
I  on  October  S,  1881,  the  Leziiictoa  Mlne^  la 
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the  name  of  John  B.  Bberle,  and  the  Andrew 
Jackson  Mine,  In  the  name  of  the  plaintiff, 
F.  X.  Eberle.  The  locaticai  notice  of  the 
Lexington  was  recorded  In  May.  1879,  and 
that  of  the  other  two  In  December,  1881. 
The  three  mining  claims  Ue  adjacent,~that 
Is  to  say,  the  Lexington  abnta  the  Clifton 
on  the  north,  and  the  Andrew  Jackson  abuts 
the  Lexington  on  the  north,— making  a  con- 
tlnuoos  Teln  or  lode,  extending  nearly  4,500 
feet  In  lenKth  for  the  three.  On  April  6, 
1887,  Johnson  executed  an  Instmment  pur- 
porting to  conrey  to  John  B,  Eberle  his  In- 
terest In  said  three  claims,  reserving  one- 
eighth  of  the  proceeds  of  the  sale  thereof, 
which  instrument  was  filed  in  the  county 
reccK-der's  office  <hi  April  20,  1887.  .T<^  B. 
Eberle  conveyed  all  his  Interest  In  the  three 
claims  to  F.  X.  Eberle,  the  plaintlCF,  on  De- 
cember 26,  1888;  acknowledgment  being 
made  before  a  notary  public  on  January  4, 
1890,  and  the  instrument  recorded  in  the 
county  recorder's  office  on  January  9,  1890. 
There  Is  testimony  tending  to  ^ow  that 
John  E.  Eberle  had,  prior  to  this  time,  con- 
veyed the  same  interest  to  F.  X.  Eberle, 
but  the  instrument  of  conveyance  was  lost, 
without  ever  having  been  recorded.  The 
location  notice,  as  recorded.  Is  as  follows: 
"Notice  of  Location.  Territory  of  New  Mex- 
ico, County  of  Socorro— ss.:  Know  all  men 
by  these  presents,  that  John  B.  Eberle,  the 
undersigned,  citizen  of  the  United  States, 
has  this  8rd  day  of  Octob^,  1881,  claimed, 
by  right  of  discovery  and  location,  and  does 
hereby  claim,  by  virtue  of  such  light,  1,500 
feet,  linear  and  horizontal  measurement,  in 
length,  and  300  feet  In  width  on  each  side 
of  the  middle  of  the  vein  on  this  lode,  vein, 
ledge,  or  deposit,  along  the  course  of  the 
same,  with  all  its  dips,  variations,  and  an- 
gles, together  with  the  amount  of  surface  al- 
lowed by  law.  This  said  lode,  vein,  ledge, 
or  deposit  hereby  located  and  claimed  as 
aforesaid  Is  situated  In  Ckiouey  mining  dis- 
trict, Socorro  county,  territory  of  New  Mex- 
ico,  and  Is  bounded  and  described  as  follows,' 
to  wit:  Commencing  at  monument  where 
notice  Is  posted,  and  running  northerly  di- 
rection 1,500  feet  Corners  all  marked  as 
required  by  law.  Situated  about  1,500  feet 
north  of  Silver  creek.  Bounded  on  south  by 
the  Clifton  Mine:  on  the  north  by  the  An- 
drew Jackson  Mine.  The  same  vein,  ledge, 
or  deposit  so  located  is  the  Lexington  Mine, 
discovered  October  3rd,  1881.  Located  Oc- 
tober 3rd,  1881.  John  B.  Eberle,  Locator. 
Witnesses:  L.  Johnson.  J.  W.  Foster.  Lex- 
ington Mine.  John  E.  Eberle,  LocatCHT." 
The  Andrew  Jackson  location  notice  Is  In 
the  same  language,  with  description  as  fol- 
lows: "Commencing  at  the  north  end  center 
monument  of  the  Lexington  Mine,  and  run- 
ning 1,500  feet,  In  a  northerly  direction,  to 
a  monumsnt  of  stone,  with  all  comers  mark- 
ed by  substantial  monuments  of  atone,  ac- 
c(x^ing  to  law,  and  is  bounded  oa  tbe  sooth 
Lexington  Mine,  about  one-ltalf  mile 


south  of  Mineral  creek."  The  testimony 
tended  to  show  that  on  the  CUfton  Mine, 
located  in  1879,  annual  work  was  done  od 
the  lode,  down  to  and  Including  the  year 
1882,  and*  upon  each  of  the  other  mines  for 
the  years  1881  and  1882,  and  that  snbsc-. 
qaent  to  1882  work  was  doite  every  year 
upon  the  Clifton,  In  a  tunn^  np  to  the  time 
of  commencing  this  suit.  There  was  also 
testimony  that  down  to  the  time  that  John- 
son conveyed  bis  Interest,  reserving  one- 
eighth  In  the  three  mines,  the  work  was 
done  by  the  means  furnished  by  F.  X.  Eber- 
le, and  the  Joint  labors  of  the  other  two 
and  their  employes,  and  that  on  Febmary, 
1889,  an  employ^  of  John  Bberle  sank  a 
shaft  on  the  Lexington,  to  a  depth  of  about 
12  feet,  at  an  expense  of  (10  per  foot. 
There  Is  some  evidence  tending  to  show 
that  the  purpose  of  the  tunnel  upon  the  Clif- 
ton Mine  was  for  the  developing  and  holding 
of  It  and  the  other  three  claims,  and  that 
such  work  did  so  tend,  and  would.  In  all 
likelihood,  result  in  such  development,  if 
said  tunnel  were  sufficiently  extended.  The 
testimony  shows  that  shafts  were  sunk  on 
the  lead  In  each  of  tbe  three  mines  at  the 
time  of  location.  Also,  there  was  testimony 
tending  to  show  that  t£e  defendants  were 
notified,  prior  to  their  going  upon  tbe  mines, 
that  the  tunnel  on  the  Clifton  was  for  the 
purpose  of  developing  the  three  mines. 
There  was  also  testimony  showing  a  pur- 
chase by  plaintiff  from  Adam  Hugg,  one  of 
the  defendants,  of  his  interest  In  the  three 
mines,  and  a  contract  accompanying  the 
purchase,  setting  forth  that  tbe  same  was 
made  by  ^^intiff,  while  expressly  disclaim- 
ing any  acknowledgment  of  Interest  in 
Hugg,  but  for  tbe  purpose  of  removing  a 
cloud  upon  plaintlfrs  title.  It  was  shown, 
also,  that  Hugg  located  in  1888  the  Con- 
solidated Mine,  so  as  to  conflict  with  tbe 
Andrew  Jackaoi  location. 

Thomas  B.  Catron,  tor  plaintiff  In  error. 
H.  L.  Pickett,  for  defendants  In  error. 

OOLLIBR,  J.  (after  stating  the  facts).  We 
deem  it  unnecessary  to  comment  on  tbe  evl- 
daice  submitted  by  the  plahitlff  as  to  tbere 
being  an  oral  agreement  between  him  and 
John  B.  Eberle  and  langford  Jfdinson  for  a 
location  and  development  of  mines  for  tbe  ben- 
efit and  co-ownersbip  of  the  three;  of  work 
being  prosecuted  in  furtherance  of  said  agree- 
ment;  and  of  a  tunnel  being  run  on  tbe  Clif- 
ton Mine,  Intended,  and  reasonably  tending,  to 
develop  the  three  mines.  The  testimony  on 
these  points,  being  uncontradicted,  was  suffl- 
clent  to  carry  plaintiff's  case  to  tbe  Juiy,  if,  in 
law,  he  had  a  locus  staodL  As  to  this,  we  wUl 
proceed  to  discuss. 

It  seemed  to  appear  to  the  court  below  that 
a  case  had  been  made  out  In  plaintiff's  favor 
so  completely,  as  to  the  Clifton  Mine,  that  the 
Jury  were  Instructed  that,  as  to  It,  they  tdiould 
return  a  verdict  In  plalnttfTs  flavor.   It  !■  to 
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be  obwrred  that,  If  iflafntlff  was  entitled  to  re- 
eover  as  to  tbe  Clifton  Mine.  It  waa  not  becatue 
of  the  original  location  bdug  In  blB  name;  for, 
asa  matter  of  tact,  it  waa  located  In  tbe  name 
ol  tSDgt<xA  Jdbnaon  in  1879,  and  by  subae- 
qnent  coaTeyances  tbe  title  came  into  plaintiff. 
It  bdag  first  conveyed  to  Jobn  S3.  Eberle,  and 
br  him  to  i^bitUC.  It  alao  aeemed  to  be  the 
tbe«7  of  tbe  court  b^ow  tint  It  waa  beyond 
dispnte  tbat  tbe  tmmel  upon  the  Clifton  Mine, 
vhateTer  ml^t  be  nld  about  Its  tending  to 
develop  tbe  Lexington  and  Andrew  Jackson 
Mines,  was  at  least  animal  work,  under  tbe 
law,  OD  tbe  caiftoo,  snfltdent  to  render  nnlm- 
pencbaUleplatnturs  possessory  rlgbt  We  have 
cald  that  In  our  opinion  the  tmmel  work  on 
the  CllftoD  aboold  be  coisidered  aa  work  done 
for,  and  taaTing  a  tendency  towards,  develop- 
ment of  it  and  the  other  two  mines,  and  that 
tbe  evidence  In  that  regard  vras  sufficient  to 
go  to  tbe  jury.  It  la  well  settled  tiiat.  wben 
Kveral  adjoining  claims  are  held  In  common, 
work  for  the  benefit  of  all,  done  upon  any  one 
of  them,  in  a  given  year,  to  an  amount  eqnal 
to  tbat  teaalred  to  be  done  upon  all,  meets  tbe 
fCQuIremaiti  of  the  mining  laws  at  tbe  United 
States.  Smelting  Ca  t.  Kemp,  IM  U.  8.  686; 
Jackson  t.  Boby,  100  U.  S.  440^  8  Sup^  Ct 
301:  Chambers  T.  Handngton,  Ul  17.  S.  SCO, 
4  Sup.  Gt.  428. 

Let  us  Inquire,  then,  what  la  plaintiff's  status 
u  to  tbe  other  mines.  We  will  consider  first 
tbe  case  of  the  Lexington  Mine.  Tbia  mine 
was  located  In  1^  in  tbe  indlvidaal  name  of 
J<din  EL  Ebole^  who  oonreyed  to  tlie  plaintifl, 
by  deed  duly  recorded,  on  January  9.  1890. 
Tbe  status  of  that  mine,  then,  seems  to  be 
that.  If  the  parol  agreement  reqMctlQg  the  lo- 
catioa  and  working  of  mines  was  not  effectual 
to  Test  an  interest  in  F.  X.  Bberle  and  John- 
son, that  John  XL  Eberle  bed  tl»  entire  Interest, 
If  any  at  all.  by  Tirtue  of  tiie  locatI«i  in  1881, 
and.  If  said  agreement  was  so  ^ectnal,  tte  was 
vested  with  a  two-thirds  Interest  snbseQuest 
to  the  Johnson  conveyance.  In  1887;  uid.  In 
^tber  event  plaintiff  acquired  by  ^  convey- 
anee  of  1800  tin  entire  hitereat  In  the  Lexing- 
ton Mine,  the  question  of  tint  Interest  being 
preaored  being  bereaftor  oonsidered.  It  also 
appears  tiait.  Inasmndi  aa  the  Lexington  Mine 
abuts  on  tbe  Clifton,  the  GUfloo  tunnel  could 
be  deemed,  U  it  and  the  CUfton  were  held  Id 
comiDon,  aa  tending  to  develop  the  Lexington, 
even  If  the  Andrew  Jackson,  -v^bisih  abuts  ca 
tbe  Lexington,  ataould  be  considered  as  the 
imqierty  of  sttangers.  Tbere  is  some  teetlmo- 
Dj  to  tbe  effect  that  in  the  iprlng  of  1880  one 
James  House  located  ground  that  conflicted 
with  tbe  TiCTiTigton  kxation;  but  it  la  of  ao 
sUgbt  and  so  vague  a  diaracter  tbat  it  abould 
not  be  considered  as  militating  against  plain- 
tiff's right  to  go  to  the  Jury,  If ,  as  a  matter 
of  tact,  plaintiff  acquired,  by  Instrumoits  of 
ninveyance.  tiw  j^ior  interest  or  Interests  In 
tbat  mine.  If  plaintiff  had  acquired  tbe  entire 
Interest  In  both  tbe  Clifton  and  Lexington 
Mlnea^  tiuii  tbe  woik  subsequent  to  January, 
1890,  dcae  OD  the  tunnel,  having,  as  we  have 
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said  tbe  testimony  tends  to  tf»w,  tiie  purpose- 
and  tendency  to  develoip  both,  It  was  work 
for  tbe  two  mines  bdd  In  common,  if  they  were 
so  held.  It  is  admitted  In  tbe  brief  for  de- 
fendants In  otor  that  this  work  was  done 
continuously  evny  year  on  tiie  Gllftoi  tunnel. 
It  appears,  therefor^  tbat  the  court  erredr-so 
far,  at  least,  as  tlie  Lexlngtm  Mine  Is  con- 
cerned—in directlDg  a  vttdlct  for  tbe  def^id- 
anti;  If  these  mines  were  lield  in  ctmimon. 
If  the  House  location  waa  in  fact  made,  and 
made  prior  to  January,  1800,  what  we  hoe- 
atter  say  In  this  opinl<xi  In  re£»eDce  to  tbe 
Adam  Hugg  location  of  tbe  Ooisolidated  Mine,  - 
BO  far  as  tbe  Andrew  Jackson  Is  concerned,  will 
apply  to  tbe  Houss  location,  as  omfllcting  ^th 
the  Lezlngbm  Mine,  as  well  as  what  we  say 
about  tbe  mines  being  held  in  common. 

The  Andrew  Jackson  Mine  oocoples  a  some- 
what different  status  from  ttiat  of  tbe  liexhig- 
tOD,  in  tbat  It  appears  by  undtiqnitod  testi- 
mony that  in  1888  tbe  OonsoUdated  Mine  vras 
located  so  as  to  conflict  vrltit  tbe  Andrew 
JackscHi.  It  also  seems  to  be  tme^  b^ond 
question,  that  a  vaUd  locathn  coold  hava  been 
initiated  at  tbe  time  by  Adam  Hugg.  mil  ess 
the  Andrew  Jackson,  Lexington,  and  CUfton 
Mines  were  held  in  common,  first  by  the  two 
Eborles  and  Johnson,  and  snbsequoitiy  by  the 
two  Bberles.  and  the  tunnel  work  was  dooe, 
and  had  the  purpose  and  tendency  to  develop 
the  three  mines.  We  being  satisfied,  aa  al- 
ready remarked,  that  such  tunnel  work  was 
done,  and  bad  sncta  purpose  and  tendency,  or 
tbat  It  sufficiently  so  apprars  for  tbe  purposes: 
we  here  have,  we  axe  left  to  ouslder  whether 
or  not  tbe  three  nrinea  wore  h^  In  eommoa.. 
The  fact  that  tbe  location  was  In  the  name  of 
F.  X.  Bberle  alone  cannot.  In  this  Inqi^,  be 
consIdeTed,  because  it  condnslvdy  appears  that 
the  annual  aasenmeot  work  upm  tbla  mbie 
by  htm,  aa  aole  locator,  waa  not  kept  up  as 
requh?ed  by  law  to  i«eserve  Us  rights.  It  Is 
certainly  true,  however,  that  If  these  mines 
were  held  in  common,  and  this  tunnel  work 
contributing  to  the  development  of  tbe  three 
vras  done  by  tbe  oo-owners  vrlth  that  purpose, 
and  was  continuous;  and  sufficient  in  value  for 
the  three,  the  location  of  the  consolidated  mbie 
was  void,  BO  fsr  as  It  conflicted  with  tbe  Ail^ 
drew  Jackson.  Tiw  question  thea  is,  were  tbey 
held  in  ccnnmott  at  that  date,  or,  rather,  does 
the  testimony  make  out  a  prima  fsde  case  In 
tills  regard?  In  the  case  of  Book  v.  Mining 
Ca,  68  Fed.  108,  It  appeun  tbat  tbe  defendant 
waa  tbe  ownw  of  a  patented  mining  claim, 
and  procured  three  of  Its  em^oyfis  to  locate  In 
their  own  uameft  and  at  tlie  expense  of,  and 
for  the  benefit  of,  the  defendant,  two  mbiiag 
claims  contiguous  to  tb^  patented  mine;  one 
at  tbe  claims  being  located  In  tbe  name  at  one 
empioyfi,  and  the  other  In  tiie  names  of  two 
other  employes;  Wbile  tiiese  mining  claims 
still  remained  In  the  names  of  tbe  locators,  the 
plaintiff  located  a  claim  confllcUng  with  me 
of  them,  and  soon  afterwards  said  employte 
com'eyed  to  defendant  company.  Prior  to  the 
.conflicting  location  of  plaintiff,  defendant  he- 
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gu  flw  ccttBtmctlOD  d  a  tmaA  for  tbe  ^os- 
peetijog  and  derdf^ment  of  tbe  mining  dainu 
located  by  its  empti^rfia.  ntto  In  tbe  mining 
company  was  beld  good.  That  case  aeons  on 
all  foun  with  the  case  at  bar,  except  that  the 
<nal  agreement  taere  was  tar  Oe  Joint  benefit 
<tf  the  locatwa,  while  In  Book  r.  Joatke,  bd- 
pra,  It  xraa  not  for  the  benefit  of  tiie  locators 
themaelTea,  but  for  defendant  A  fortiori,  tt 
would  Bern  that  the  locatw  could  locate  for 
tbe  joint  benefit  of  Idmadf ,  If  be  can  locate  for 
the  benefit  of  another,  who  Is  to  beu  tbe  es- 
pense.  Also,  It  would  appear  that  If  It  la  a 
holding  In  common  between  one  and  another, 
for  wfaoae  benefit  and  at  whose  expense  the 
one  locates,  there  la  mnch  more  reason  for 
saying  that  flioe  Is  a  holding  In  commco  be- 
tween two  tot  whose  Joint  benefit  difFtevnt  lo- 
cations are  mada  Gore  t.  McBrayer,  18  OaL 
582;  Morlti  Lavelle  (GaL)  18  Pae.  808; 
Hibonr  t.  Beedlng,  8  BC<«t  18;  Hnrley  t. 
Ennte,  2  Colo.  800.  It  has  often  been  held 
that  an  «al  agreement  fOr  flte  location  of  a 
mine  for  the  benefit  of  the  locator  and  otben 
Is  not  within  tbe  stntnte  of  frauds.  See  cases 
last  dted.  The  question  of  thus  creating  mere* 
ly  an  eqnltaUe  title,  and  tiierefore  not  snffl* 
■drat  to  maintain  a  ault  In  ejectment,  cannot, 
we  IblnlE,  andl  here,  if  it  should  avail  at  all. 
Cor  two  reasoDB:  One  reason  la  that  so  far  as  the 
iVackaon  Mine  is  concerned,  If  the  legal  title 
was  not.  at  the  time  ot  flie  ]ocatl(m  of  the 
Consolidated  lUne,  lo  fbe  two  Eberlea,  tt  was 
In  the  plaintiff,  as  locator,  who  bad  preeerred 
his  rl^its  by  woife  6xan  tor  fba  development 
of  the  dahns  bdd  in  comm<m;  and,  aecond,  the 
legal  title,  as  to  both  the  Lexington  and  An- 
drew Jackson  Mlnea,  bad  been  conveyed  to 
plaintiff  at  tbe  time  this  actttn  was  begun. 
Whatever  our  statute  might  be  constmed  to 
mean,  aa  to  location,  we  think  It  certainly  true 
that  It  cannot  iKodooe  the  result  that  an  oral 
agreement  for  sodi  location  of  mines  for  the 
Joint  ben^  of  the  locator  and  others  does  not 
make  a  holding  In  common  of  all  the  mines, 
which,  if  contiguous,  may  be  devdoped  by 
work  begon  on  one  of  the  mines,  or  evai  off 
of  all  of  them.  If  Intended  tor  and  reasonably 
otmtrlbutlng  thereto,  as  this  would  be  to  over- 
ride an  act  of  congress.  Sudi  statutes  must  be 
cMistmed  in  subordination  to  the  laws  of  con- 
gress, as  they  are  more  as  regulations  under 
those  lawa  than  independent  legislation.  In 
Muil^  V.  Ennls,  supra,— a  Golwado  ca8e,-^t 
Is  se«i  that  kical  atbtntea  have  not  tbe  effect 
contended  for;  the  Colorado  statutes  embra- 
cing, aa  does  ours,  mining  dalms  under  the  head 
of  "Real  Estate,"  and  real  estate  being  con- 
veyed by  deed.  So  regarding  them,  we  at- 
tach no  Bignificance  to  the  requirement  of  our 
statute  (Comp.  lawa,  1 1066)  that  the  names  of 
tbe  locnton  must  be  recorded,  aa  they  cannot 
modify  congressional  leglalatlon  as  to  a  bdding 
lu  comm<»i. 

'nie  only  remaining  question  we  deem  It  nec- 
essary to  notice  is  as  to  whether  there  was 
a  valid  location  of  the  Lexington  and  Andrew 
Jackson  Mines.   Tbe  only  attack  made  on  tbe 


vaUd!^  of  loeatton  wUdi  appeari  to  be  atrons- 
ly  pressed  on  this  court  Is  that  tbe  names  of 
flvee  persons  dalmJdg  an  interest  In  each  mine 
located  should  have  appeared  on  each  location 
notice.  As  to  tiiic,  bowev«,  tt  Is  reidled  that 
in  our  oplnlim  ttie  lesal  title  was  in  tbe  locator 
named  tar  eadi  mine,  but  the  others  bad  such 
Interest  with  him  as  constituted,  under  the 
mining  laws,  a  holding  In  commtm,  to  tbe  ex- 
tent, at  least,  of  making  work  done  tm  devel- 
opment of  tbe  tbree  satisfy  flie  law.  If  mfll- 
doit  In  quantity  and  value.  It  makes  no  dif- 
ference whether  fbe  Interest  of  tbe  ooe  other 
than  tbe  locator  may  be  indioate  or  equitable. 
Tbe  atatnte  In  reference  to  coowners  does  not. 
we  bdleve,  necessarily  mean  those  wbo  are 
vested  wttb  the  legal  title.  In  holding  tbiM,  we 
do  not  go  to  tbe  lengtti  of  tbe  dedslai  in  Book 
V.  Mhilng  Co.,  supra,  and  follow  llie  prlndple 
In  the  cauaea  we  have  dted. 

Our  condudona,  summarised,  are  as  follows: 
(1)  Hie  locatl(m  of  tiw  Lexington  and  Andrew 
Jackson  Mines  are  prima  fade  valid,  and  tbe 
pend  agreement  eatablldilng  {locatftma  being 
made  In  pursuance  thereof)  a  holding  In  com- 
mon was  sufflcleotly  proven  for  a  jury  to  pass 
upcm  same.  (2)  The  work  in  coDstmcttng  a 
tnnnd  beginning  on  the  Clifton  Mine  was  suf- 
ficiently shown,  aa  to  purpose  tendency,  cco- 
tlnulty,  and  value,  to  make  a  prima  fade  case 
for  the  Jury  to  condder.  (8)  13iere  was  audi 
a  prima  fade  case  made,  tmder  tiie  above 
heads,  as  would  authorize  a  submission  to  tbe 
Jury  under  proper  constructions  as  to  wbetber 
the  iocattons  upon  the  Lexington  and  Andrew 
Jackson  Mines  were  void  ornot.  For  these  rea- 
sons it  Is  (vdered  and  adjudged  ttiat  tbe  mling 
of  tba  comt  bdow  In  instructing  the  Jury  to 
retnra  a  verdict  for  tbe  defendants  aa  to  said 
mines  was  error,  and  IbM  It  be  aet  aside;  that 
said  verdict  be  set  aside,  and  that  a  new  trial 
be  granted  to  plaintiff  hi  error;  and  that  said 
court  be  and  Is  hereby  directed  to  place  this 
caaae  on  tbe  calendar  for  trial  as  If  It  bad  nev- 
er been  tried. 

SMITH,  a  J.,  oooema.  LAUOHLIN,  J., 
dimnta 


JOHN  V.  FABWEILL  00.  v.  BOYOS  at  al. 
(Supreme  Oonrt  of  Montana.    Nov.  4.  1886.) 

Ban.sviiT— Fuss  UBpBRsKimTTOir&-fiviDBaoB— 

SDrnoiBScr. 
1.  In  replevin  of  goodi,  on  resdaaion  of  a 
sale,  againat  B.,  doing  bnsiiiess  as  B.  &  Co.*  a 
bank  which  had  attadied  B.*b  Bto<^  and  tiie 
sheriff.  It  appeared  that  the  reports  of  the  com- 
mercial agencies  contained  statemeota  of  the 
financial  standing  of  B.'a  firm,  bnt  omitted  to 
mention  a  note  of  $60,000  owing  by  B.  to  anch 
bank;  that  in  a  letter  by  B.,  Id  the  firm's  name, 
be  referred  plaintiff  to  the  reports  of  the  com- 
merciaJ  agencies,  and  said  they  were  the  re- 
Dorta  of  toe  firm;  and  that  plaintiff  relied  on 
such  statemciits  in  Belling  S.  goods.  JSeld, 
that  a  Judgment  for  plaintiff  was  sustained  by 
the  facts,  thoogh  the  presidoit  of  soch  bank, 
who.  in  such  reports,  was  not  stated  to  be  a 
member  of  the  firm,  was  in  fact  a  member,  and 
waa  to  take  care  of  such  note. 
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2.  In  replerin.  on  •  resciBsioQ  of  a  Bale  of 
the  propMtr,  It  waa  not  error  to  admit  in  ert- 
deito»  old  commercial  reports,  for  the  purpoae  of 
•howins  that  a  htrge  iudebtedneM  of  defendant 
bad  aiwayi  been  omitted  in  his  statementa,  in 
connection  with  evidence  that  in  the  later  re- 
Dorts  he  bad  stated  that  there  waa  no  chansa 
in  the  linancial  condition  ot  hia  firm. 

Appeal  from  district  court,  SUrer  Bow  cooii- 
tj;  William  O.  Spea*.  Jodga 

Action  of  r^lerln  by  John  Y.  Farwell 
Company  against  James  R.  Boyce,  Jr.,  the 
First  NatlMial  Bank  of  Butte,  and  John  B. 
Lk^d.  sheriff,  to  recover  goods  sold  by  plain- 
tiff to  defendant  Boyce,  and  attached  by  de- 
fendant tmnk.  From  a  Judgment  tot  plaln- 
tUt,  defendants  the  First  National  Bank  of 
Bntte  and  John  B.  Lloyd,  sherUt,  appeaL 
Affirmed. 

Respondent  was  a  business  boose  In  Ohl- 
cag&  Defendant  James  R.  Boyce,  Jr..  was 
conducting  a  morcantlle  bualness  fa  the  city 
of  Bntte,  Hoot,  under  the  firm  name  of 
James  R.  Boyce,  Jr.,  &  Co.  Appellant  John 
B.  Lloyd  was  sheriff  of  SOvet  Bow  county. 
The  First  National  Bank  of  Bntte  was  a 
banUng  InstitntloD  in  the  same  city.  Be- 
sp<mdent  sold  goods  to  James  B.  Boyce,  Jr., 
&  Co.  Afterwards  James  R.  Boyce,  Jr.,  & 
Co.  assigned  to  the  First  National  Bank.  For 
some  reason,  not  here  necessary  to  discuss, 
this  assignment  was  withdrawn,  and  the 
tank  brought  suit  against  said  Boyce,  Jr.,  & 
Ca  on  a  $00,000  note,  and  the  sheriff,  Idoyd, 
attached  the  stock  of  goods  of  Boyce,  Jr.,  & 
Ca  In  said  action.  The  respondent  brought 
this  action  of  i^levln  against  Boyce,  Jr.,  ft 
Co.,  the  imokt  and  the  sheriff,  demanding  the 
goods,  on  the  gronnd  that  Boyce  bad  obtained 
the  same  from  respondent  by  false  represen- 
tattoos  as  to  bis  credit  and  financial  standing. 
The  alleged  ftilse  representations  were  that 
Boyce,  as  James  B.  Boyce,  Jr.,  ft  Co.,  gave 
to  commercial  agents  a  statement  ot  his 
flnsndal  'standing,  and  omitted  from  that 
trtatanent  the  fiict  that  the  firm  of  James  R. 
Boycflk  Jr<)  A  Co.  owed  the  First  National 
Bank  the  f60,000,  upon  which  Indebtedness 
flie  bank,  as  abore  stated,  afterwards  brought 
their  snlt  The  case  was  tried  to  the  court 
without  ft  ]iirT>  ^I%e  decision  and  judgment 
were  Is  fkror  of  the  plaintiff.  Defendants 
IJoyd  and  the  bank  moved  for  a  new  triaL 
TWs  was  denied.  From  this  order  said  de- 
fendants anieal. 

Forbls  ft  Forbis,  for  appellantB.  Oorbett  A 
Welcome,  tot  req>ondent 

DE  WITT,  J.  (^fter  stating  the  tactfl). 
There  was  stmie  attempt  to  contend,  on  the 
pert  of  the  appellants,  tliat  the  evldencft  did 
not  diow  that  Boyce  made  the  statements 
rdled  npon.  to  the  commercial  agencies.  We 
are  satlaAed  that  the  evidence  established 
that  he  did  make  these  statements.  Hie 
etatements  were  in  the  reports  of  the  com- 
mercial agencies.  Tbey  were  made  for  the 
pmvoso  at  forming  a  basis  for  credit.  "Diey 
oBitted  to  mmthm  the  note  ot  900,000  ot 


Boyce,  Jr.,  ft  Ca  to  ttw  bank.  Boyce,  u  a 
witness,  made  some  eraslve  statements  as 
to  bis  baring  given  the  information  to  the 
commercial  agencies,  but  in  a  letter  wfalcb  he 
wrote  to  respondent  In  the  name  of  James  II. 
Boyce,  Jr.,  ft  Co.,  be  referred  respondent  to 
the  reports*  of  the  commercial  agencies,  and 
said  that  th^  were  the  reports  of  the  flim. 
It  Is  also  perfectly  clear  that  respondent  re- 
lied uptm  these  statements  In  selling  Boyce 
the  goods.  We  axe  <tf  opinion  that  It  is  also 
clear  from  the  evidence  that  Boyce,  in  his 
statements  .to  the  commercial  ageacles,  know- 
ingly gave  them  the  false  reports.  Boyce 
was  a  witness  on  the  triaL  He  does  not  de- 
ny that  the  firm  ot  James  B,  Boyce,  Jr.,  ft 
Co.  owed  the  First  National  Bank  $60,000,  on 
a  note,  at  the  tbne  when  he  made  the  re- 
ports to  the  connmdal  agencies.  He  did 
not  Include  this  amount  In  Us  report,  al- 
tboagh  he  states  In  bis  tastlmony  that  he 
"didn't  owe  the  bank  anything.  The  firm 
owed  them,  I  didnt.  The  firm  owed  ftt  the 
bank,  at  tliat  tlme^  sixty  thoosand  dollars; 
in  the  genaal  ne^shboriiood  of  sixty  thoo- 
sand dollars."  He  gives  as  a  reason  fa-  not 
reporting  this  $60,000  debt  that  Oils  note  was 
to  the  First  National  Bank,  and  that  A.  3. 
Davis  waa  president  that  bank,  and  that 
this  $60,000  note  represented  an  interest 
which  A.  J.  Davis  had,  as  a  partner.  In  the 
busiQeBs  of  James  Bv  Boyce,  Jr.,  ft  Co., 
that  Davis,  owning  the  bank,  was  to  protect 
that  not&  It  is  worth  noting,  perhaps,  bow- 
evOT,  that  In  the  c<Hnmerclal  reports  A.  J.  Da- 
vis is  not  reported  as  a  partner  since  the  year 
18S8,  and  these  goods  were  mM,  and  the  last 
representatlonB  were  made^  In  1880.  We  do 
not  nnd»Btand  that  it  made  any  diflerwce 
whether  Davis  was  a  partner  or  not.  The 
flim  owed  the  bank  this  $60,000.  The  bank 
could  enforca  that  claim  at  any  time,  by  svlt, 
and  did  enffwce  It,  and  closed  out  Ur,  Bc^ce's 
wh(de  budneis.  Bven  If  It  wrae  true  that 
Davis  was  a  partner,  the  partnorshlp  owed 
$60,000,  Which  fact  tbB  partnership  It  there 
were  any,  tluoagh  Mr.  Boyoe^  as  one  of  the 
partners,  concealed  in  Its  repwt  to  the  com- 
mercial ^eneies.  It  is  shown  that  Davis  waa 
a  mnltlmUUonalre.  It  be  were  a  partnw 
with  Boyce,  and  If  Boyce  had  reported  that 
fact  with  the  debt,  it  certaiidy  would  have 
raised  the  credit  of  the  Arm  of  Boyce^  Jr.,  ft 
Oo.  But,  even  If  It  were  true  that  Davis  was 
a  partner,  the  firm,  through  Boyce,  made  a 
misrepresentation  trf  fact,  which  Boyce  knew 
to  be  false,  and  which  statement  respondent 
relied  upon  In  selling  the  goods.  We  are  of 
opinion  that  the  evidence  as  to  the  false  reiH 
resentatlons  Is  snffldsnt  to  sustain  the  de- 
cision of  the  district  court 

It  Is  also  contended  by  app^lants  that  the 
court  admitted  in  evidence  aune  commoclal 
reports  which  were  too  remote  from  the  data 
of  stillng  the  goods.  But  they  were  lntn>< 
duced  for  the  purpose  of  showing  that  this 
$60,000  Indebtedness  had  always  been  omit- 
ted by  Boyce  in  his  statements,  and  that  In 

Digitized  by  Google 


100 


PAOIPIO  EEPOETEB,  Vol.  42.  * 


(Mont 


the  later  reports  he .  had  stated  that  thm 
was  no  change  In  the  flnanclal  condition  ot 
the  firm  In  this  respect  The  admission  of 
these  old  reports  was  conflned  to  this  object, 
and  therein  we  tlilnk  there  was  no  error. 

There  Is  no  Bubstantial  contention  between 
the  parties  as  to  the  law  In  the  case,  and  we 
are  of  opinion  that  the  facts  fnlly  sustain  the 
decision.  The  order  denying  the  new  trial  Is 
alBrmed. 

PBMBEBTON^  a  J.,  and  HUNT,  J,  oon- 
cor. 


OAUSS-SHELTON  HAT  GO.  t.  BOTOE 
et  at. 

DOBSON  et  aL  T.  SAME. 
(Snpreme  Court  of  Montana.  Not.  4. 189S.) 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; J.  J.  McHattoD,  Judge. 

Two  actioDB'  "bt  replevin, — one  by  Qaass-Shel- 
ton  Hat  Oompany  againBt  James  R.  Boyce,  Jr.. 
&  Oo.,and  the  other  oy  John  Dobson  and  James 
Dobson  aeainst  the  same  defendants.  From  a 
judgment  In  each  case  in  favor  of  plalntiffB,  de- 
fenaants  appeal.  Affirmed. 

Forbis  &  Forbla,  for  appellants.  Corbett  & 

Welcome,  for  respondents, 

PER  CURIAM.  These  cases  are  similar  to 
that  of  John  V.  Farwell  Co.  v.  Boyce  (just  de- 
cided) 42  Pac.  98.  The  three  cases  were  all 
briefed  and  ar^ed  together,  and  oovnael  stated 
that  the  decision  of  one  would  determine  the 
others.  The  Judgment  and  order  denying  the 
new  trial  in  these  two  cases  are  therefore  af- 
firmed. 


STATE  T.  MITCHELL. 
(SnprMne  Ooart  of  Montana.   Oct  21.  189S.) 

COHSTITUnOMAL  LlW— TlTLB  Of  AOTB. 

Pen.  Code  18G5,  as  submitted,  contained 
a  chapter  number  9,  S§  360-367,  Mititled  "Gam- 
ing." and  prohibiting  the  same.  This  chapter 
was  stricken  out.  and  seetlons  357  to  369a  were 
added  to  chapter  8,  allowing  certain  games. 
The  Oode  as  passed  contained  three  chapters  9, 
under  different  parts,  titled  and  subdivlsioua, 
one  of  wfaldi  is  entitled  "False  Weights  and 
Measures."  another  "Postponement  of  a  Tri- 
al." and  the  other  "Proceedings  against  Oor* 
pomtions."  Act  Feb.  28,  1895  (passed  after 
the  adoption  of  the  Code),  eotitlea  "An  act  to 
amend  chapter  9  of  the  Penal  Code  of  the  state 
of  Montana,"  provides  that  sndi  diapter  be 
amended  by  striking  out  sections  367  to  S69a, 
inclnsive,  and  toserting  a  section  (360)  which 

grohibits  opening  any  game  of  faro  or  any  bank- 
ig  or  percentage  game  [dayed  with  cards,  dice, 
or  any  device  for  money,  etc.  Held,  that  such 
«ct  ia  in  conflict  with  Const  art.  6,  S  23,  provid- 
ing that  DO  bin  shall  contain  more  thna  one 
subject  which  ebaJl  be  clearly  expressed  in  its 
tltlev 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Henry  N.  Blake,  Judge. 

Donald  Mitchell  was  acquitted  trf  the  crime 
of  opening  a  faro  game^  and  the  state  ap- 
peals. Affirmed. 

H.  J.  HaskeU.  for  the  State.  B.  P.  Car- 
penter and  Toole  &  Wallace^  for  respond- 
ent. 


HUNT,  J.  An  Informatlim  waa  filed 
against  the  defendant  accusing  blm  oi  open- 
ing a  faro  game,  and  thus  violating  sec- 
tion 600,  c.  9,  Pen.  Code  1895.  The  section 
reads  as  follows:  "Every  person  who  deals, 
idays,  carries  on,  opens  or  causes  to  be  open^ 
ed  *  •  •  any  game  of  faro  •  •  *  or 
any  banking  or  percentage  game  played  with 
cards,  dice,  or  any  device  for  money,  •  *  • 
Is  punishable  by  fine  not  leas  than  two  hun- 
dred dollars  nor  more  than  one  thousand 
dollars,  and  must  be  imprlscHied  In  the  coun- 
ty Jail  nntU  such  fine  and  coats  of  prosecu- 
tion are  jiald,  such  ImprlsMiment  not  to  ex- 
ceed one  year,"  etc.  There  was  a  trial  to  a 
Jury.  On  motion  of  the  defendant  the  court 
charged  the  Jury  as  follows:  "This  Informa- 
tion la  based  upon  section  600  of  the  Penal 
Code  of  the  State  of  M(»itana.  The  agreed 
statement  of  facts  concerning  this  section 
which  waJ  filed  in  the  case  of  the  state 
against  Peter  Kelly,  by  the  agreement  of 
the  parties,  Is  offered  In  evidence  In  this 
ease.  For  the  reasons  given  In  the  opinion 
of  the  court  in  that  case,  yon  are  instructed 
that  said  section  600  was  not  enacted  in  con- 
formity with  the  provisions  of  the  constitu- 
tion of  this  state,  and  is  therefore  void;  and. 
for  this  reason,  you  are  further  instructed  to 
return  a  verdict  of  not  guilty."  The  defend- 
ant was  acquitted.  The  state  appeals.  Up- 
on  the  trial,  an  agreed  statement  of  facta 
was  offered  In  evld^ce,  which  in  substance 
recited  the  .various  acts  of  the  l^lslature 
bearing  ui>on  gambling,  and  recapitulating 
the  history  of  the  bills  affecting  the  sub- 
ject of  gambling.  These  matters  will  be 
more  fully  referred  to  later  on.  As  will  be 
noticed  by  the  Instruction  of  the  court  to 
ttie  Jury,  the  learned  Judge  of  the  district 
court  decided  that  the  section  numbered  GOO 
of  the  Penal  Code  of  the  state,  as  codified 
and  published,  has  no  validity,  and  was  not 
enacted  in  accordance  with  the  iiro^lons  of 
the  constitution.  Whetbtt  or  not  that  rul- 
ing was  correct  la  the  anhject  of  the  re- 
view by  us. 

Counsel  for  all  parUea  have  r^erred  the 
court  to  the  detailed  history  of  the  several 
bills  and  laws  bearing  upon  gaming,  to  the 
end  that  we  may  correctly  ascertain  the  ex- 
act condition  of  the  statute  under  which  the 
respondent  was  charged.  It  appears  by  the 
legislative  records  referred  tp  that  on  Jan- 
uary 17,  1S95.  House  BUI  35,  entitled  "A 
bin  for  an  act  to  establish  a  Penal  Code 
for  the  State  of  Montana,"  was  Introduced. 
By  a  suspension  of  the  rules,  the  bill  was 
read  a  first  and  second  time  by  title  only, 
and  having  been  already  printed,  it  was  con- 
sidered printed,  and  refwred  to  the  code 
committee.  The  printed  bill  referred  to  was 
the  Penal  Code,  as  reported  and  printed  In 
1892  by  the  code  commission  appointed  ta 
codify  the  criminal  and  cIvU  law  and  pro- 
cedure, and  to  revise,  compile,  and  arrange 
the  statute  laws  of  Montana,  porsnant  to  the 
act  of  March  14,  18S9  (Seas.  Iavs  1889,  p. 
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HQ).   TUB  printed  bin  (or  proposed  Penal 

Code)  bad  In  It  a  chapt»  9,  headed  "Gam- 
iDg,"  containing  seren  sections,  nambered 
360  to  867,  IncIoslTO.  (Penal  Clode  as  report- 
ed for  adoption  tn  1892.  p.  54.)  These  sev- 
eral sections  are  snbstantlally  like  sections 
600-607,  c  9,  Pen.  Code  1895,  or  like  sec- 
tions of  chapter  9,  p.  1071,  Pen.  CoAe,  San- 
ders' Ed.,  as  published  and  In  general  use. 
They  prohibited  playing  faro  or  any  bank- 
ing or  p^&entage  gamee  of  cards  or  dice  for 
money  or  any  representation  of  value.  Tbls 
will  be  seen  by  referring  to  section  000, 
qnoted  above.  On  Jannaiy  23.  1895.  In  the 
legislature,  BUI  No.  35,  for  an  act  to  estab- 
lish the  Penal  Code,  was  reported  back  with 
certain  amendments.  Upon  the  House  Jonr^ 
nal  for  January  24,  1895  (page  124),  we 
find  that  the  committee  on  the  codes  recom- 
mended the  adoption  of  the  Penal  Code, 
with  proposed  amendments.  The  particular 
amendment  affecting  gambling  was  to  strike 
out  "all  of  chapter  ^  p.  54,  of  the  Penal 
Code,  consisting  of  sections  360  to  367,  both 
inclusive;  •  *  *"  and  It  was  recommend- 
ed that  section  12  of  an  act  entitled  "An 
act  to  amend  an  act  entitled  'An  act  con- 
cerning licenses,'  approved  Sept  14,  1887, 
be  substituted  as  section  857,  as  follows." 
Tlien  follow  the  provisions  of  the  act  of 
September  14,  1887,  fixing  the  licenses  to  be 
paid  by  penons  keeping  houses  or  saloons 
where  games  for  money  are  played,  and  Im- 
posing up<Hi  those  who  violate  the  provisions 
of  the  section  the  same  penalties  orlghially 
imposed  by  the  law  of  1887.  The  committee 
OD  codes.  In  the  same  report,  also  recom- 
mended that  sections  1  to  13,  both  Inclusive, 
of  an  act  entitled  "  *An  act  to  prohibit  cer- 
tain gambling  games,  and  fixing  penalties 
for  the  violation  thereof,'  passed  at  the  16th 
legislative  assembly,  and  approved  Febru- 
ary 20,  1889,  be  Inserted  as  sections  358  to 
309a,  consecutively,  as  follows."  Then  fol- 
low the  several  sections  of  the  law  of  1889, 
which  counsel  designate  In  their  argument 
as  the  "Hunt  Bill  of  1889."  The  provisions 
of  this  law  prohibit  a  large  number  of  spec- 
ified gambling  games,  ^but  expressly  did  not 
prevent  or  prohibit  the  Hcenslng  and  con- 
ducting, according  to  law,  of  the  games  call- 
ed "faro  bank"  and  "round  the  table  poker." 
The  recommendation  of  the  committee  on 
codes  was  adopted  by  the  legislature,  and  on 
January  Slat  the  Penal  Code  was  finally 
passed.  The  enrolled  bill  contains,  as  part 
of  chapter  18  of  title  9  of  part  I  of  the  act 
adopting  a  Poial  Code,  sections  numbered 
357  to  3608,  Inclusive,  appropriately  num- 
bered, and  as  brought  Into  the  bill  by  the 
amendments  recommended  by  the  commit- 
tee on  codes,  hereinbefore  referred  to,  and 
adopted  on  January  24th.  We  therefore  had 
!n  the  Penal  Code,  as  passed  by  the  legis- 
lature, no  chapter  9  under  the  head  of  "Gam- 
ing." It  was  wholly  wiped  out,  and  with  It 
went  the  law  which  prohibited  faro  and  cer- 
tain other  gambling  gamea.  But  the  legla- 


latore  did  not  sb^'lb^^,  ba^  gone 
farther,  and.  tn  th«r  fftarvetloit  'aaff  jj^wcr, 
they  adt^ted  the  law  of  1889.  and  thus  ex- 
pressly authorised  certain  games  of  cards, 
Including  faro,  to  be  played  t<x  money,  and 
prevented  the  [laying  of  such  others  as 
had  been  prohibited  before  the  adoption  of 
the  codes.  In  other  words,  they  were  not 
willing  to  abolish  gambling  entirely;  so  they 
rejected  the  recommendations  of  the  code 
commission,  and  restored  the  laws  to  the 
condition  they  were  In  when  the  legislature 
met  In  doing  so,  they  saw  fit  to  annex  the 
provisions  of  the  re-enacted  law  of  1889 
to  chapter  8,  and  let  them  follow  In  regular 
numerical  order  the  last  sectionf  imder  the 
head  of  "Lotteries." 

Now,  let  UB  see  whether,  by  subsequent  ac- 
tion of  the  legislature,  this  express  permis- 
sion to  play  faro  and  certain  other  games, 
embodied  in  the  re-enacted  law  of  1889.  was 
revoked  by  any  repeal  or  other  valid  act  On 
February  4,  1895.  Senate  BUI  No.  48,  enUUed 
"An  act  to  amend  chapter  9  of  the  Penal 
Code  of  the  State  of  Montana,"  was  Intro- 
duced. On  February  28,  1895,  his  bill  be- 
came a  law.  Its  title,  as  appears  by  the  en- 
rolled bQl,  reads  as  follows:  "Senate  Bill 
No.  48.  *An  act  to  amend  chapter  nine  of  the 
Penal  Code  of  the  State  of  Montana.* "  It 
then  proceeded:  "Be  It  enacted  by  the  leg- 
islative assembly  of  the  State  of  Montana: 
Section  1.  That  chapter  9  of  the  Penal  Code 
of  the  State  of  Montana  be  amended  as  fol- 
lows: Strike  out  sections  357-369a,  Inclu- 
sive, and  Insert  In  lieu  thereof,  the  following: 
Section  360."  Section  360  of  this  senate  bill  is 
substantially  the  same  as 'the  printed  sec- 
tion 600,  c.  9  (enUUed  "Gaming")  p.  1071,  of 
the  Sanders'  Codes,  or  the  same  chapter,  same 
title,  of  the  Montana  Annotated  Codes  (vol- 
ume 2).  It  Is  somewhat  more  ample  than 
section  ^0,  originally  reported  by  the  code 
commissioners,  although,  doubtless,  the  gen- 
eral prohibition  against  gambling  would  have 
extended  to  all  games  for  money,  whether 
enumerated  or  not  But  as  said  before,  chap- 
ter 9,  concerning  gaming,  was  already  strick- 
en out  by  the  legislature;  Bill  No.  35,  for  a 
Penal  Code,  having  passed  both  branches 
some  Qve  days  before  Senate  Bill  No.  48  was 
Introduced.  The  Penal  Code  had  not  become 
a  law,  for  the  governor  did  not  approve  It 
until  February  19,  1895.  There  was  there- 
fore before  the  body  no  chapter  9  concerning 
gaming  to  be  amended  In  the  Penal  Code,  as 
chapter  10  followed  chapter  8.  There  were, 
however.  In  the  Penal  Code  or  House  Bill  No. 
35.  at  the  time  of  Its  passage,  as  "An  act  to 
establish  a  Penal  Code,"  and  as  appears  by 
the  enrolled  bill,  three  chapters  9,  under  dif- 
ferent parts,  titles,  and  subdivisions.  One 
chapter  9  Is  entitled  "False  Weights  and 
Aleiisures,"  and  pertains  only  to  matters  ap- 
propriate to  Its  heading  (sections  960-963, 
Pen.  Code  1895).  Another  chapter  9,  headed 
"Postponement  of  a  Trial,"  relates  entlrtiy 
to  any  continuances  which  a  defendant  <«  tbk 
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.  «;tate  .Qiay  .^^Qbie.  Ii;  criminal  cases  (secUons 
,  :Sii'Uh^4^-  RejL  Ccj^b  .1^).  Another  cbait- 
"ter'0  ft 'fintlfled '"tlrtfc^lngB  against  Ckvpo- 
ratlons,"  and  relates  entirely  to  Indictments 
or  Informations  found  or  filed  against  a  coi^ 
poratlon  within  the  state  (sections  2570- 
2579.  Pen.  Code  1895). 

The  senate  hill  must  be  regarded  as  an  In- 
dependent bill.  So  that,  even  U  the  legisla- 
ture, hy  the  senate  bill,  could  hare  amended 
the  Penal  Code,  regarding  the  latter  as  an- 
other bill  which  had  not  yet  become  a  law, 
wliat  one  of  the  three  existing  chapters  9  did 
the  Senate  Bill  No.  48  refer  to?  The  consti- 
tution will  easily  guide  us  to  a  conclusive  an- 
swer. "No  bill,  except  general  appropriation 
bills,  and  bills  for  the  codification  and  gen- 
eral revision  of  the  laws,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall 
be  clearly  expressed  In  Its  title;  but  if  any 
subject  shall  be  embraced  in  any  act  which 
sliall  not  be  o^reased  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  siiall 
not  be  80  expressed."  Const  Mont  art  6,  | 
23.  "No  law  shall  be  revised  or  amended,  or 
ths  provisions  thereof  extended  by  reference 
to  its  title  only,  but  so  much  thereof  as  is 
revised,  amended  or  extended,  shall  be  re- 
euacted  and  published  at  length."  Id.  f  25. 
Who  could  ever  tell  by  the  title  of  theactthat 
it  related  to  any  particular  one  of  the  several 
subjects  included  In  the  several  chapters 
numbered  9  In  the  Penal  Code?  There  was 
not  even  a  reference  to  a  "title,"  or  a  "sub- 
ject," or  a  "part"  of  the  many  titles  and  sub- 
jects, and  of  the  sevsal  parts  of  the  Code 
sought  to  be  altered  by  the  blU.  Was  an; 
subject  clearly  expressed  In  such  a  title? 
Manifestly  not  Its  amblguousness  Is  too 
plain  to  require  comment  Referring  to  a 
similar  act  the  New  York  court  of  appeals 
said:  "To  sanction  such  a  procedure  would 
be  to  orerrlde  and  nullify  a  clear,  plain  and 
mandatory  provlcdon  of  the  constitutton." 
People  T.  Bills,  35  N.  Y.  449.  The  authori- 
ties iuAd  that  formerly  the  title  was  no  part 
of  the  act  (Lane  t.  Missoula  Co.,  6  Mont  480, 
13  Pac  136);  but  under  constitutional  man- 
dates like  that  of  Montana,  quoted  above,  it 
Is  an  indispensable  part  of  every  act  (Suth. 
St  Const  §  8^.  Whether  the  reference  to 
the  subject  may  be  meager  or  not  we  need  not 
now  decide,  but  it  seems  that  the  true  and  ac> 
tual  subject  should  be  expressed.  Mayor, 
etc.,  V.  Colgate,  12  N.  Y.  146;  State  T.  Miller, 
45  Mo.  495;  Tingue  v.  Village  of  Fort  Ches- 
ter, 101  N.  Y.  2^  4  N.  E.  625;  and  cases  re- 
ferred to  in  note  to  Davis  v.  State,  61  Am. 
Dec.  337.  The  objects  of  requiring  an  ex- 
pi*esBlon  of  the  subject  In  the  title  are  thus 
clearly  stated  by  Judge  Cooley  (page  175, 
Const  Llm.):  "It  may  therefore  be  assumed 
as  settled  that  the  purpose  of  these  provi- 
sions was:  First  to  prevent  hodgepodge  or 
'lo^^roUing*  legislation;  second,  to  prevent 
surprise  or  fraud  upon  the  legislature  by 
means  of  provisions  in  bills  of  which  the  tl- 
tloi  gave  no  Intimation,  and  which  might 
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tberafwe  be  overlooked  and  careleasly  and 
unintentionally  adc^ted;  and,  third,  to  fairly 
apprise  the  people,  through  such  publication 
of  legislative  proceedings  as  Is  usually  made, 
of  the  subjects  of  legislation  that  are  being 
considered.  In  order  that  they  may  have  op- 
portunity of  being  heard  thereon,  by  petition 
or  otherwise.  If  they  shall  so  desire.  •  •  • 
The  general  purpose  of  those  proTlslons  la 
accomplished  when  a  law  has  but  one  general 
object  which  Is  fairly  Indicated  by  Its  title. 
To  require  every  end  and  means  necessary  or 
convenient  for  the  accomplishment  of  tbla 
general  object  to  be  provided  for  by  a  sep- 
arate act  relating  to  that  alone,  would  not 
only  be  unreasonable,  but  would  actually  ren- 
der legislation  Impossible.*'  Vide  extended 
note  to  Davis  t.  State,  61  Am.  Dec.  337. 

Our  imperative  duty  is  to  uphold  the  con- 
stitution when  a  statute  confiicts  with  it 
Whether  the  legislation  lieing  Inquired  into  !» 
good  or  bad,  moral  or  Immoral,  in  its  tenden- 
cies, cannot  enter  into  our  examination  of  the 
questions  involved.  If  the  legislature  baa 
violated  constitutional  commands  In  the  ot- 
actment  of  the  senate  bill  now  printed  as  a 
law  of  the  Penal  Code,  we  must  declare  that 
It  has.  It  were  far  better  at  this  time.  In  the 
eariy  tiistory  of  this  new  state,  that  a  legis- 
lative act  be  declared  invalid  than  that  prece- 
dent he  set  by  which  plain  provisions  of  the 
constitution  may  be  nullified  by  loose  and 
questionable  Interpretations  of  our  funda- 
mental law.  State  v.  Tocdcer,  15  Mont  8,  37 
Fac.  840.  Being  of  opinion  that  the  senate 
bill  printed  as  sections  600  to  607  of  the 
Penal  Code  did  not  clearly  express  any  sub- 
ject In  its  title,  It  follows  that  it  was  passed 
in  violation  of  the  constitution.  As  a  conse- 
quence, the  sections  of  said  act  have  no  pn^ 
er  plac^  In  the  published  Codes,  and  should 
be  expunged  therefrom.  Respondent  con- 
cedes that  the  same  laws  which  were  In 
force  In  1889,  re-enacted  as  part  of  chapter  8 
(sections  357-369a).  Pen.  Code,  are  allre,  and 
mi^t  control  new.  The  order  of  the  district 
court  directing  the  acquittal  of  the  defendant 
is  affirmed. 

PEMBSiRTON.  C       and  DB  WITT, 
concur. 


KIMFTON  T.  JtlBILEB  PLAOEB  UIN.  CO. 
•taL 

(Sapreme  Conrt  of  Hontaaa.    Oct  2L  188S.) 

Ri:BBi.snie— Wbkn  Auxiwid. 
After  a  remittitur  is  issued,  and  th«  tim» 
for  r^earing  expires,  and  judgment  is  entered 
below  pursuant  to  the  judgment  on  aimeal,  a 
rehearing  will  be  denied,  in  the  absence  of  fraud 
or  mistake  in  issoing  the  resnittltar. 

Un  rdiearlng.  Denied. 

For  former  report,  see  41  Pac.  187. 

PBB  CURIAM.  After  the  decision  of  this 
case,  we  were  of  opiolwi  that  periiaps  we- 
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Ebould  bare  exercised  tbe  discretion  glren  us 
bf  section  441,  Uode  Ut.  Fioc  1887,  by  grant- 
ing a  new  trial.  Instead  of  ordering  Judgment 
Sc&roeder  v.  Insurance  Co.,  60  Cal.  466;  Bti- 
rlcbs  T.  De  Mill,  75  N.  X.  370,  376;  Tbomas 
V.  insurance  Ca,  »0  N.  Y.  225,  1  N.  B.  772; 
Guernsey  t.  MlUer,  80  N.  Y.  181.  We  there- 
fore, on  oar  own  motion,  onJered  a  rebearlng, 
bDt  upon  tbe  rehearing  it  appeared  that  the 
time  tor  the  sam*;,  mider  tbe  rules,  bad  expired; 
tbat  tbe  remittitur  had  been  sent  to  the  dis- 
trict court,  and  Judgment  thereon  entered  Id 
accordance  therewith.  Attex  ft  remittitur  Is 
Issued,  and  the  time  tot  rebearlng  expires,  and 
Judgment  Is  altered  in  the  district  court  in 
pursuance  to  the  Judgment  of  this  court,  and 
It  appears  tbat  there  has  been  no  fraud.  Im- 
position, mlstalce,  or  inadvertence  In  issuing 
tbe  remittitur,  we  are  nOt  Hufficlently  satlsfled 
Uttt  we  stUl  have  Jurisdiction  of  the  case  to 
Justify  us  In  now  rehearing  the  appeal.  Min- 
ing Uo.  T.  Uolter,  1  Mont.  429;  Blanc  t.  Bow- 
man, 22  Cal.  24;  Rowland  t.  Kreyenhagen,  24 
Cal.  52;  Vectple  t.  McDermott,  97  CaL  247, 
Xi  Hac.  7;  People  t.  Village  of  NeUlston,  79 
N.  X.  638;  Hazard  t.  Cole,  1  Idaho,  305;  Del- 
aplalne  v.  Bergen,  7  Hill,  691;  liitson  t. 
Wallace.  9  How.  Praa  834;  Haynes,  New 
Trials  A  App.  {  2US.  The  crlglDal  judgment 
of  this  court  most  remain. 


8TATB  ex  TtL  KOCH  t.  WHIGHT,  State 
Treasurer. 

(SopreiiM  Oonit  of  Montana.    Oct  21*  ItS&S.) 

Dorm  o*  Btatb  Tbsasdrbr— Bonn — Aoatcob- 
fUEAL  CoLLiea. 

Under  tiie  express  provision  of  Pol.  Code 
1806b  1  1086,  the  state  trenanrer  it  boand  to 
turn  over  to  the  treasurer  of  the  state  agricul- 
tmul  collese  the  proceeds  of  the  sale  of  bonds 
inned.  under  sectloo  1630,  for  tiie  benefit  of 
■aid  eollexe,  immediatelr  on  receipt  of  tbe  mon- 
tji  and  the  proper  diabursement  of  such  fund 
is  a  matter  with  which  the  state  treesurer  hai 
M  concern. 

AlteniatlTe  writ  of  mandamus  by  tbe  state 
of  Montana,  on  the  relation  of  Peter  Koch, 
to  compel  Frederick  W.  Wright  as  state 
treasurer,  to  turn  over  to  relate^-,  as  treas- 
urer <tf  the  state  agricultural  college,  the  pro- 
ceeds of  the  sale  of  certain  state  boodL  Writ 
made  permanent 

This  matter  la  for  bearing  on  tbe  return 
of  an  alternative  writ  of  mandamus.  It  ai>- 
pears  by  the  affidavit  of  the  relator  that  he 
is  the  treasurer  of  the  agricultural  college 
of  the  state,  and  that  the  rsBpondent  la  the 
state  treasurer.  It  further  appears  tbat  tbe 
state  board  of  land  commlsslixtera  Issued 
bonds  In  the  sum  of  (100,000,  punraant  to  tbe 
proTlalons  of  section  1630  of  tbe  Political 
Code  of  1805.  These  bonds  were  sold  under 
the  proTlsIons  of  section  1634.  Sections 
16^  and  1636  provide  as  follows:  "The  mon- 
ey dn-lved  from  the  sale  of  said  bonds  shall 
be  used  to  erect  furnish  and  equip  buildings 
for  the  use  and  benefit  of  tbe  agricultural 
c(dtege  of  the  state  of  Montana,  at  tbe  city 


of  Bozeman,  In  said  state."  •immediately 

upon  the  receipt  of  the  mon^,  the  proceeds 
of  tbe  sale  of  said  bonds,  tbe  state  treasurer 
shall  turn  the  aame  over  to  the  treasurer  ot 
the  agricultural  collie,  and  It  shall  be  dis- 
bursed by  blm,  on  orders  of  the  executive 
board  of  the  said  agricultural  college,  In  the 
erection  or  furnishing  of  a  suitable  buUd' 
ing  or  buildings  for  the  use  and  benefit  of 
the  agricultural  college,  upon  plans  and  sped- 
ficatlons  first  submitted  to  and  approved  by 
the  state  board  of  education;  provided,  bow- 
ever,  that  the  general  supervision  of  the  con- 
struction and  erection  of  such  building  or 
buildings,  and  the  furnishing  and  equipping 
thereof,  shall  be  under  the  control  of  the 
state  board  of  education."  The  affidavit  far- 
ther stotee  tbat  the  purchase  price  was  to 
be  paid  hi  Installments,  and  that  $30,000  had 
been  paid  to  the  reeiwndent  and  that  the  re- 
spondent although  requested  so  to  do,  has 
not  turned  over  said  sum  to  the  relator,  as 
treasurer  of  the  agricultural  college;  that 
plans  and  apedflcations  for  the  erection  and 
fumlsbing  of  the  buildhigs  for  said  college 
have  been  prepared,  under  the  iupervlBioa  of 
tbe  executive  board  of  the  college,  and  adopts 
ed  by  said  board,  and  approved  by  the  state 
board  <a  education.  Tbe  affidavit  prays  that 
an  alternative  writ  be  issued,  requiring  re- 
spondent to  turn  over  the  m<»iey  to  relatra-, 
or  show  cause  why  be  has  not  done  so.  The 
rrapottdent  filed  an  answer.  He  admitted 
that  of  said  sum  of  $30,000,  there  was  in 
his  possession  $20,155.33.  Tbe  difference  be- 
tween this  sum  and  $30,000,  tbe  respondent 
alleges,  is  not  in  his  pcesession,  but  has 
beei  expended  tot  the  benefit  of  tbe  agri- 
cultural college,  under  tbe  supervision  of  the 
state  board  of  education.  Rdattv  concedes 
tbat  be  cannot  demand  this  difference  In  this 
proceeding,  and  asks  tbat  there  be  turned 
over  to  him  only  the  sum  which  the  state 
treasurer  admits  to  be  in  bla  hands.  Tbe  an- 
swer farther  sets  up  tbe  tact  that  plans  and 
specifications  had  been  prepared,  and  an 
architect  employed,  by  the  state  board  ot  ed- 
ucation; that  tbe  state  board  of  educatl<m 
bave  no  other  funds  at  their  disposal  toe 
cmttlnnlng  the  erection  of  the  agricultural 
collie.  It  sets  up  in  fun  what  has  beoi 
done  by  the  state  board,  and  that  the  state 
board  vt  educatlwi  has  the  sole  and  exclu- 
sive power  and  authority  to  make  and  let 
contracts  for  the  erection  and  furnishing  of 
any  and  all  buildings  for  the  use  and  bene- 
fit ot  the  agricultural  college,  and  that  the 
executive  board  of  the  agricultural  college  i» 
under  the  control,  direction,  and  supervision 
of  the  state  board  of  education,  and  has  no 
power  or  authority  to  make  any  ctmtracts 
for  the  erection  or  famishing  of  the  build- 
ings for  tbe  agricultural  collie,  or  to  draw 
any  orders  for  tbe  payment  for  such  services 
at>d  expenses.  The  relator  filed  a  demurrer 
to.  this  answer,  to  tbe  ^ect  that  It  did  not 
constitute  any  defenae  to  tbe  writ  here- 
tofore issued. 
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Hartmaa  &  Hartman,  fi»  rdator.  H.  J. 
Haakell,  for  respond^t 

Da  WITT,  J.  (after  Btatlng  the  tacta).  The 
demurrer  to  the  respond^it's  answer  must  be 
Bustalned.  The  Questtoi  before  this  court 
now  la  Blmplj  aa  to  the  cnstodianahlp  of  the 
money  received  from  the  sale  of  the  agricul- 
tural college  bonda.  Section  163B,  Ptd.  Cktde 
18%,  directs  that  Immediate  np<m  the  re- 
ceipt of  this  inoiie7i  the  proceeds  tat  the 
ROle  of  these  bonds,  the  state  treasurer  Bhall 
rum  over  the  same  to  the  treasurer  of  t2ie 
agricultural  ctdlege.  ^nie  answer  aeta  up  no 
i«ascai  why  tills  statute  dtould  not  be  obeyed. 
It  simply  allies,  at  great  length,  the  actlMta 
of  the  state  board  of  eduCatloSL  It  recites 
the  law  as  to  the  dlsbnrsemait  of  the  mwey, 
aud  tbe  superrlsion  aifd  constmctlrai  of  ttie 
agricultural  c<dl^  buildings,  ^lere  is  no 
question  here  about  the  dlsbursemoit  of  tbe 
mcn^,  and  no  questloo  befwe  the  court  aa 
to  tibe  supeiTlston  of  the  cautmctlon  tjt  the 
college  bnildlnga  by  the  stale  board  of  edu- 
caticn.  Those  are  all  matters  controlled  by 
the  statute  (Pol.  CoOe  1805,  I  It  Is 

presumed  that  the  esecutlTe  board  ot  the 
coU^  and  the  state  board  ot  education  are 
doing  their  duty.  While  the  respectlTe  par* 
ties  are  performing  th^  duties,  section  16S0 
expi-essly  provides  who  shall  be  custodian  of 
the  funds.  That  custodian  Is  the  treasure 
of  the  acrieultural  oril^e.  liOt  the  alterna- 
tive writ  be  made  pomanoit 

PEMBBBTON,  a  J.,  and  HUNT,  J.,  con- 
cur. 


CLARK  T.  BOARD  OF  COM'RS  OP 
SILVER  BOW  COUNTY. 

(Snpmne  Court  of  Montana.    Nov.  4,  1895.) 

GOXBTITCTIONU.  La,W  — ReDDOTIOIT  OV  OmOBB** 

Balabt  ddriito  Tbrm  or  OmcK. 
Act  March  6.  1891,  reducing  tbe  salarr 
of  the  clerk  of  the  district  courb  from  that  al- 
lowed by  tbe  law  in  existence  at  the  time  of  his 
election,  which  was  tbe  same  as  allowed  onder 
tbe  territorial  lef^slature,  does  not  violate  Const. 
Schedule.  §  5,  providing  that  clerks  of  tbe  dis- 
trict coarta,  "nntil  otherwise  provided  by  law," 
shall  be  entitled  to  the  same  fees  as  are  now 
Drovided  by  law  for  clerks  of  the  district  courts 
of  the  territory. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; J.  J.  McHattim,  Judge. 
'  Action  by  W.  L.  dark  against  the  boaM  of 
county  oommlsdoners  of  Silver  Bow  county. 
Th«e  was  a  }ud^ent  for  def»ulant;  and 
plalDtlfr  appeals.  Alttrmed. 

This  case  was  tried  In  tbe  court  below  aa 
an  agreed  statement  ct  &cts.  Tbe  plalntUf 
was  elected  derk  of  the  district  court  Id  and 
for  Silver  Bow  county  ctpon  the  admission  of 
the  state  Into  the  Union,  and  at  the  time  of 
the  Instltutlcn  of  this  suit  was  bdldlng  said 
office  under  said  election,  and  was  eititled  to 
mdi  fees  and  compensatloa  as  such  clerk  as 


were  prescribed  by  law  at  ttie  time  of  his  elec- 
tioo.  On  the  6th  day  of  Mardi,  1881,  and 
during  tbe  term  of  office  of  said  plaintiff,  and 
Bttxt  his  election  and  qoallflcatlon,  tbe  1^- 
Islatlve  assembly  of  the  state  enacted  a  stat- 
ute entitled  "An  act  concerning  compensation 
of  comity,  district  and  township  offlceta," 
whldi  act  fixed  the  compoisation  ol  tbe  derit 
of  aald  district  court  at  the  sum  (rf  three  thou- 
sand dollars  per  aimum,  whidi  was  a  reduc- 
tion in  the  compenBatl<Hi  of  said  derk  from 
that  allowed  by  the  law  in  existence  at  fbe 
time  of  bis  election  and  quallflcatlan.  The 
question  submitted  to  the  court  below  was  aa 
to  whether  tbe  act  of  March  6, 1891,  waa  con- 
8tltutl(M)al  as  to  the  office  of  derh  of  tbe  dis- 
trict court,  held  by  the  i^intllf  at  the  time  of 
Its  enactment  Tbe  court  held  tbe  law  hi 
questicn  to  be  constitutional,  dismissed  tbe 
case,  and  altered  Judgment  against  tbe  plain- 
tiff for  costs.  Ttwa  this  Judgment  the  plahi- 
tiff  appeals. 

ForblB  &  Forbls,  for  appellant  H.  J.  H&»- 
keU,  for  respondent 

PUMBEBTON,  a  J.  (after  Btatbig  tbe  facta). 
Hm  constlttitlonaUtT  of  the  law  bi  question, 
In  so  fiir  as  It  was  apidlcaUe  to  sheriffs  dected 
at  the  same  time  tiie  plaintiff  in  this  suit  was 
dected,  waa  determined  by  this  court  In  Uoyd 
T.  SUver  Bow  Co.,  U  Hont  408,  28  Fac  453, 
In  which  case  the  contltntionaUty  of  tbe  law 
waa  sustained.  In  that  case  it  was  cwtended 
that  the  law  In  queeti(»i  was  violative  o^  and 
contravened  artlde  5, 1 31,  of  the  constttutlon. 
The  plaintiff  in  the  case  at  bar  coatends  that 
Lloyd  T.  UUver  Bow  (>k  la  not  decisive  of  this 
case,  dalmiiv  that  the  act  In  queaUon  Is  in 
vidatl<m  ot  section  6  of  tbe  Sdiednle,  which  it 
Is  urged  is  qtedaUy  applicable  to  derka  of 
the  district  court  dected  at  the  time  this  plain- 
tiff was  elected.  Sectkm  6  of  tbe  Sdiednle  is 
as  follows:  "Clerks  of  district  courts,  imtU 
otherwise  provided  by  law,  diall  eadi  perftt-m 
the  dntlea  and  be  oitltled  to  the  same  fees  aa 
now  provided  by  law  for  clerks  of  the  district 
courts  of  the  territory,  and  until  otherwise  pro- 
Tided  by  law  shall  also  pnform  the  services 
and  be  entitled  to  fees  therefor  tint  are  now 
^ovlded  for  derks  of  inobate  court"  This 
section  provides  that  d&ia  of  the  district 
courts  of  the  state  elected  when  plaintiff  was 
Shall  be  entitled  to  sndi  fees  as  derka  ot  tbe 
district  courts  of  tbe  territory  were  entitled  to 
under  the  laws  then  in  taecs,  until  otbo^se 
provided  law.  This  section  deariy  gives 
the  power  to  the  legislature  to  change  or  fix 
the  fees  or  compensatlmi  of  such  derks.  There 
is  no  restriction  as  to  when  the  leglslatnre  may 
do  80.  It  is  evidat  that  the  le^slatiu^  may 
do  so  whenever  in  its  wisdom  It  sees  fit,  wheth- 
er during  tiie  term  of  office  to  which  ttie  clerk 
had  Deem  elected  or  afterwarda.  We  think 
the  moat  that  can  be  claimed  under  this  sec- 
tion by  the  plaintiff  Is  that  he  waa  entitled  to 
collect  and  recdve  such  fees  ai  were  provided 
1^  law  as  the  fees  oZ  derks  of  district  courts 
of  the  t^tory,  until  tbe  legldatnre  pmvUSed 
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otber  fees  ana  compensatloB  for  clerks  of  the 
district  courts  of  tbe  state.  The  rule  govern- 
ing con«tttntioiiul  and  statutory  constmctian  In 
mcb  cases  is  fully  dlscnssed  and  clearly  an- 
nounced b7  tills  court  In  tbe-Uoyd  Case,  abore 
referred  to,  and  we  do  not  think  It  would  be 
pnMltable  to  treat  t&e  matter  farther  In  this 
case.  We  think  the  Judgment  should  be  at- 
tlrmed.  and  It  Is  so  ordered. 

DB  WITT  and  HUNT,  31.,  ooncnrw 


BGOI^TON  T.  HETTING  et  aL 
(Siqireme  Court  of  MoDtana.    Not.  4,  1896.) 

USCUNIO'S  LiBH— SUBOONTUOTOB. 

Where  parties  contracted  to  furnish  ties 
to  a  tmilroad  conspBny,  to  he  nsed  in  tiie  cod- 
■truetlon  of  tiie  road,  and  stterwards  sublet 
the  contract  to  ooe  who  contracted  with  plain- 
tiff to  hanl  and  deliver  the  ties,  plaiotiS  was 
entitled  to  a  mechanic's  lien  for  his  labor. 
Dnianan  t.  Montana  Olnh,  40  Pa&  2M,  t<A- 
lowed. 

Appeal  from  district  conrt,  BllTer  Bow  coon- 
ty;  J.  J.  McEEatton,  Judge. 

Action  by  H.  H.  Ecdeston  against  O.  N. 
Hetting  and  oth»8  to  enforce  a  medianlc'a 
lien.  There  was  Judgment  for  defendants,  and 
plaintiff  appeals.  Beveraed. 

This  Is  an  action  on  an  account,  and  to  fore- 
close a  mechanic's  Ilea.  Tb%  defendant  the 
Butte.  Anaconda  &  Pa<^flc  Bailway  Company 
demurred  to  the  complaint  The  demurrer 
was  sustained,  and  Judgmwt  entered  fw  ttiat 
defendant.  Plaintiff  appeals.  The  complaint 
set  forth  that  the  railroad  company  la  the 
owner  of  certain  land,  to  wit,  a  roadbed,  with 
the  railroad  track  thereon  (describing  It  par- 
ticularly); that  Carroll  &  Go.  entered  Into  a 
contract  with  the  railroad  company,  agreeing 
to  furnish  cotain  ties  to  the  company,  to  be 
used  In  the  construcdw  of  thdr  ralhmd;  that 
CbrtoU  &  Co.  altered  Into  a  cmtract  with  tbe 
defendant  Hetting  to  furnish  said  ties  to  the 
railroad  company;  that  Hetting  entered  Into 
a  contract  with  plaintiff  to  haul  said  ties  from 
the  place  where  they  were  cut,  and  dellTW 
the  same  at  a  point  aa  tiie  right  of  way  of  the 
railroad  company,  for  13^  cents  apiece;  that 
plaintiff  so  hauled  2,757  ties,  ^e  contract  price 
of  which  was  $372.19;  that  upon  said  sum 
there  Is  stfll  due  $281.24.  Tbe  complaint  ttien 
sets  up  furtbir  U»  proper  allegBttons  showing 
the  obtaining  of  a  Uen  against  tbe  said  real 
estate  of  tbe  railroad  company.  These  allega- 
tions need  not  be  recited,  as  what  we  have 
heretofore  detailed  gives  tbe  portion  of  the 
compfaUnt  as  to  which  the  contention  upon  the 
demurrer  was  decided. 

OllTer  M.  Hall,  for  appellant.  Wm.  Scallon, 
for  respondents. 

DB  Wrrr,  3.  (after  stating  the  Cacts).  Ttmt 
a  subcfHitractor  ct  a  subcontractor  In  tbe  third 
degree  Is  entitled  to  a  Uen.  under  our  statute, 
was  decided  In  Dn^nan  t.  Montana  dtb,  16 
Mont  — ,  40  Pac.  2&1,  which  case  follows  to 
Its  Intimate  eondualon  flie  Tlewa  which  had 


ttem  expressed  pr^lmlnary  thereto  In  the  case 
of  Merrlgan  t.  English,  9  Mont  113,  22  Pac 
454.  We  are  of  opinion  that  the  facts  In  this 
case  bring  It  within  the  Interpretation  of  the 
statute  made  in  the  case  of  Dnignan  t.  Mon- 
tana Club.  Here,  CJarroll  &  Ca  were  the  con- 
tractors, ^tting  was  subcontractor,  and  the 
plaintiff  the  second  subcontractor.  We  do  not 
think  that  OirroU'a  contract  was  simply  for  a 
sale  and  delivery  of  the  ties.  It  was  for  tbe 
furnishing  of  ties  to  the  railroad  company,  to 
be  used  in  the  construction  of  tbe  railroad. 
They  were  used  In  the  constmctlon  of  the 
raUroad.  Tbe  contract  was  to  fturnlsh  tbe 
ties,— to  deUTO*  them  complete  and  ready  Ux 
use.  The  constituent  elements  of  the  final  re- 
sult to  be  iffoduced  were  tbe  cutting  and  pre- 
paring of  the  ties,  and  delivering  them  to  the 
railroad  company  at  a  point  on  their  line. 
This  contract  was  sublet  to  Hetting.  One  of 
the  elements  for  the  complete  result  was  sob- 
let  by  Hetting  to  the  plaintiff,  to  wit,  the  mov- 
ing of  the  ties  to  the  raUraad.  Hetting  did 
not  employ  plaintiff  as  a  teamster,  or  as  a  serv- 
ant In  any  way.  It  is  niged  by  respondents 
that  one  may  not  have  a  Uen  tac  freight  but 
this  Is  not  a  avavtioa  of  freight  Tbe  hauling 
of  tbe  ties  was  a  constituent  and  absolutely 
essential  elemoit  In  the  main  contract,  whkdi 
was  to  furnish  the  ties.  Betting  gave  to 
plaintiff  an.  Indepmdent  contract  for  a  portion 
the  original  whole  contract  that  portion  be- 
ing tbe  hauling.  The  platatlfl's  work  and  la- 
bor went  to  the  railroad  company,  And  Into 
the  structure  aa  ties,  aa  a  completed  product, 
as  thoroughly  as  did  the  labor  of  the  men  who 
cut  the  ties  and  dressed  tbem.  The  wbaie  con- 
tract consisted  in  laying  the  ties  down,  ready 
tm  use,  on  tbe  line  of  road.  4-  pwtlon  of 
this  whole  contract  was  performed  by  the 
plaintiff  aa  a  subcontractor  of  a  subcontractor. 
We  are  therefore  of  opinion  that  be  brought 
himself  witbhi  the  class  of  persons  entitled  to 
a  lien.  It  is  therefore  ordered  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded  to 
the  district  court  with  directions  to  orermle 
the  demurrer.  Beversed. 

FBMBBRTON,  a  J.,  and  HUNT,  T.,  concor. 


8TACT  T.  OWSLBT  et  aL 
(Supreme  Gonrt  of  Montana.  Nov.  4.  1886.) 
Taxatioh    AtssasHBST  OF  Poll  Tax  —  AonoH 

VOB  FOHTKITDBS— FLBAOIlie  SVATOTB— 

IKTBBEST  ok  PORrBITDItES. 

1.  Under  the  revenue  act  (Laws  1891,  2d 
Sees.,  p.  123,  S  171),  providing  that  the  smessor 
may  require  a  person  to  make  a  verified  state- 
ment showing  the  number  of  his  employes  sub- 
ject to  taxation,  a  demnnd  in  writing,  signed  by 
the  assessor  in  hia  offidal  capacity,  requiring 
a  compliance  with  said  ststnte,  and  served  up- 
on a  member  of  a  partnersliip,  was  sufficient 
and  it  was  not  necessai?  that  said  asseasor 
should  neraonally  awear  as  to  the  one  upon 
whom  demand  was  made. 

2.  In  an  action  by  tbe  state  to  recover  a 
forfeiture  under  a  general  statute  it  is  not  nec- 
essary that  the  complaint  refer  to  the  statute. 

3.  Interest  should  not  be  charged  on  the 
asooant  of  a  forfeiture  recovered  iu  an  action 
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bT  the  state  from  tbe  date  of  filitiK  the  com- 
plaint, but  ooh  from  the  rendition  of  the  jodg< 
meat,  where  there  waa  no  Tezationa  delay,  and 
the  defense  waa  interposed  in  food  faith. 

Appeal  from  district  court,  Silrer  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  the  state  asainst  William  Owsley 
and  others  to  recover  a  forfeiture.  Plaintiff 
Dad  Judgment,  and  defodanta  aiveaL  Modi- 
fled  and  affirmed. 

The  object  of  thla  actlcm  te  to  kcotw  the 
sum  of  9S00,  and  interest,  alleged  to  be  due 
by  way  of  finfelture  or  penal^  from  the  de- 
foidantB  to  tbe  state.  It  la  aTerred:  That  in 
Norranber,  1891,  tbe  defendants  empl(^ed  di- 
vers and  sundry  parsons  over  21  and  under  60 
years  of  age,  and  not  paupers,  Insane  persons, 
or  Indians,  sneh  persons  b^ug  Uatde  to  pay 
the  poll  tax  required  by  tbe  laws  of  the  atate 
of  MontaiM.  Tliat  It  waa  defendants'  duty, 
upon  {Helper  demand  made,  to  make  a  reflfled 
statement  showing  the  ntmiber  and  giving 
the  names  of  the  emidoyte  of  said  defendants 
liable  for  the  payment  of  said  tax.  A  demand 
was  made  In  the  following  form:  "To  John 
F.  Cowan.  Wm.  Owsley,  and  James  A.  Tal- 
bott,  copartnen  as  Owsley,  Oowftn  snd  TU- 
bott:  Ton  are  hoe  notified  and  required  to 
furnish  to  the  undersigned,  assessor  ot  Silver 
Bow  county,  Mcoitana,  a  verified  statonent. 
showing  tbe  number  and  gMng  the  names  of 
all  your  employes  In  Sliver  Bow  county,  Mm- 
tana,  w;ho  are  male  Inhabitants  of  Montana, 
and  over  twenty-one  and  under  sixty  years  of 
age.  not  paupers,  insane  persons,  nor  Indi- 
am;  which  statement  shall  be  for  the  use  of 
the  said  ofltcer  in  assessing  and  collecting  poll 
taxes  from  tbe  pawms  under  your  employ  lia- 
ble to  pay  such  tax.  M.  L.  Holland,  AaRssor 
of  Sllvw  Bow  Ooonty,  Montana.  By  Ohaa.  W. 
Lane,  Deputy."  That  the  defendants  refused 
to  make  the  statement  required  by  law,  and 
that  by  reesiKi  of  such  fidlure  to  furnish  such 
statement  as  Is  by  law  required  the  defend- 
ants became  liable  to  the  state  ot  Montana 
m  the  sum  of  ^SOO.  A  general  demmrer  was 
mterposed  and  overruled,  l^e  defendante  an- 
swered the  coniplalnt,  stating  that  whether 
there  were  In  their  employ  any  persons  sub- 
ject to  pcdl  tax  they  had  no  information,  and 
therefore  denied  the  same;  denied  that  It  be- 
came tiie  duty  of  defttidante  to  make  a  veri- 
fied statement  of  their  emptoyte  liable  for  the 
payment  of  p<^  tax;  dmy  that  they  refused 
to  furnish  a  statement  as  reqidred  by  law; 
deny  that  by  reason  of  their  failure  they  be- 
came liable  to  tbe  state  In  any  sum;  deny  that 
any  amount  is  due  or  unpaid  ftom  them  to  the 
state;  allege  that  th^  were  not  required  to 
furnish  a  verified  stetemrat  as  required  1^ 
law  In  such  cases;  that  no  persons  ever  of- 
fered  to  swear  defendants  as  to  any  persons 
In  their  emph^,  nor  were  they  eva  required 
to  take  any  oath  with  reference  to  such  em- 
ployes; allege  that  some  person,  unknown  to 
defendants,  served  a  written  notice  on  Wil- 
liam Owsley,  and  that  the  said  Owsley  did 
not  read  the  same,  and  that  no  other  request 


was  eva  made  on  d^radants;  that  defend- 
ante do  not  know  whether  the  notice  at- 
tached to  tbe  complaint  was  the  same  no- 
tice served  on  Owsley,  and  therefore  deny 
the  same.  No  replication  was  filed.  Both 
parties  moved  for  Judgment  on  the  plead- 
ings, and  tbe  court  entered  Judgment  for 
plaintiff  for  $500,  with  $101.38  intcEeet  and 
co^  Defendante  filed  a  bill  of  exxeptions, 
and  appealed  ficom  tbe  ordw  and  Judgment  of 
the  court. 

Frattls  &  ForblB,  for  ai^lant&  H.  J. 
Haafcell,  for  respondent. 

HUZ^,  J.  (after  steting  the  ftcte).  The 
state  has  brought  this  action  under  sectSmi 
171  of  the  revome  act  of  the  second  ses- 
sion. 1881  CLaws  Mont  1891,  p.  123),  which 
provides  concerning  ptOl  taxes  that:  "The 
assessor  may  require  tiie  pemou  or  his  agent 
or  any  other  offlcw,  ag«tt  or  manager  of 
any  association  or  corporation  to  make  a  rer^ 
Ified  8tatem«it  showing  the  number  and  ^v- 
ing  the  names  of  the  employte  of  such  per^ 
aoa,  association  or  cwporatlon,  and  if  stich 
statement  Is  not  furnished  the  assessor,  the 
assessor  must  make  an  estimate  of  the 
persons  so  employed  and  assess  them,  and 
such  assesamoit  is  as  valid  aa  If  made  im 
a  verified  statement.  The  person,  associa- 
tion or  corporation  refoslng  to  make  such 
verified  statement  forfelte  the.  sum  ot  five 
hui^red  dollars.  wUch  may  be  recovered  in 
an  action  brought  in  tbe  name  of  tbe  state." 
The  appellante  a^ue  that  no  cause  of  action 
la  stated,  because  the  assoasw  "should  have 
presented  himself  to  the  defendants,  and 
thwt  and  there  offered  to  swear  one  of  them 
to  such  facte  as  he  wished  to  elicit"  The 
statute  Is  a  idain  answer  to  this  contentitm. 
By  It  the  assessor^  dnty  in  the  premises  to- 
wards the  defendante  was  performed  when 
ha  gave  the  notice  and  made  the  demand, 
and  uptm  the  receipt  thereof  the  defrad- 
ontt*  duty  was  to  furnish  the  vorlfled  state- 
ment Tbe  demand  was  a  ^ata  and  imam- 
biguons  conq>lIance  with  tbe  statute.  It 
was  slated  by  the  assessw  In  his  ofllclal 
capacity.  It  pertained  to  public  taxes,  and 
expressly  notified  defendante  that  the  list 
was  fw  tbe  use  of  the  aasessor  In  assessing 
and  collecting  poll  taxes  from  the  posona 
under  defendante'  emidoy.  It  was  formal, 
and  sufllcient  to  secure  at  least  the  respect- 
fiil  consldwation  of  being  read-«nd  not  ig- 
nored—by the  person  upon  whom  It  waa 
served.  A  prud«it  attention  to  papers  sign* 
ed  by  revenue  officials  dotbed  with  tbe 
power  of  listing  persons  and  property  sub- 
ject to  taxation  often  saves  vexBttoos  liti- 
gation and  heavy  costs.  But  If  the  notice 
Is  held  good.  It  la  still  urged  that  this  be- 
ing an  action  to  recover  a  statutory  penalty, 
the  complaint  Is  fatally  defective,  because 
It  nowhere  refws  to  the  statute  vlcdaced  by 
title,  page,  or  section,  nor  does  It  ccnudnds^ 
"against  the  form  of  the  statute,"  nor  does 
It  allege  that  defendaqte  have  vlotated  any 


Digitized  by  Google 


Moot) 


BTATE  0. 


OWSLBT. 


107 


itatnte.  Under  oM  Mystema  of  pleading, 
and  antiiorltles  which  are  prtnclpally  to  be 
found  In  etates  or  courts  where  reformed 
code  pleading  does  not  prevail,  w  did  not 
when  tlw  decisions  were  made,  an  action  to 
recover  a  penalty  or  forfeiture  should  con- 
chide,  "contra  formam  atatntl,"  and  should, 
perhaps,  specify  the  statute  affording  the 
rigbt  and  the  remedy.  Reed  t.  Northfield, 
23  Am.  Dec.  662.  But  "these  technical  and 
nice  distinctions  are,  however,  now  rapidly 
ceasing  to  be  of  Interest  except  as  matter 
of  legal  history.  The  great  changes  recent- 
ly effected  in  this  country  and  in  England 
have  laid  the  ax  to  the  root  of  the  old  fabric 
of  the  common  law,  as  far  as  Its  procedure 
Is  c(mcemed;  and  wherever  the  modem  and 
simple  mode  of  pleading  bas  been  adopted, 
actions  on  statutes  are  to  be  brought,  no 
doubt,  as  in  other  Instances,  by  a  concise 
statement  of  the  facta  on  which  the  alleged 
claim  Is  sought  to  be  maintained."  Sedg. 
St  &  Const.  Law,  p.  90. 

In  this  state  there  Is  but  one  form  of  iAyU 
actifw,  and  tike  Code  simply  declares  that 
the  complaint  sliaU  contain,  among  other 
things,  "a  statement  of  the  facts  constituting 
the  cause  of  action.  In  ordinary  and  concise 
language."  The  complaint  In  tills  action 
does  set  forth  (1)  tbe  facts  which  enUx  in- 
to tlie  first  bnmcb  at  the  cause  of  the  ao< 
tlon,  and  are  the  occasion  of  tbe  primary 
right  and  doty  relied  upon,  and  <2)  tbe 
Cuts  which  constitnte  the  d^mdants'  omis- 
sion. It  therefore  la  not  necessary.  In  addl- 
tioa  to  such  facts,  to  plead  a  statement  of 
the  I%al  rule  to  which  the  facta  api^, 
Fom.  R^n.  |  S2i;  Baylies,  Code  PI.  {  6. 
The  statute  under  which  this  action  is 
brought  being  a  public  one.  the  court  will 
take  Judicial  notice  of  it  C(»np.  Laws  1887, 
dir.  1,  S  (MS.  Therefore,  under  tbe  unlver- 
nl  nd^  matters  ttf  which  Judicial  notice  Is 
taken  need  not  be  stated.  Bliss,  Code  PL  1 
181;  Baylies.  Code  PL  1  la  Under  the 
Code  tlitfe  Is  no  mora  necessi^  for  refening 
to  a  imbUc  statute  in  suits  to  recover  penal* 
ties  than  in  other  actions.  "All  mere  fwms 
are  ab<^hed,  and  this  was  but  a  ttxm." 
Bliss,  Code  PI.  i  ISl;  Brown  v.  Harmtm,  21 
Barb  608;  Hewitt  T.  EEarvey,  46  Mo.  S68. 
In  the  case  of  Poo^  t.  UcCann,  67  N.  T. 
50^  an  action  was  brought  in  the  name  <tf 
the  pef^le  by  tbe.  district  attiHcn«y  of  the 
coDnty,  to  recover  penalties  claimed  to  have 
been  incurred  by  the  defendant  in  acting  as 
the  agent  of  a  foreign  Insurance  company  in 
the  issuing  and  delivery  of  insurance  poli- 
cies, violation  of  tbe  insurance  acts  and 
statutes  of  tills  stata"  Mo  statute  in  par- 
dcnlar  was  referred  to.  Objection  was 
made  at  tbe  trial  on  tlie  ground  that  the  act 
violated  was  not  pleaded,  but  tbe  court  held 
that  the  case  of  Nellls  v.  Railroad  Co..  30 
X  T.  S06,  *ful]y  answered  that  objection." 
Befnence  to  tUs  last  citati<m  shows  that  it 
ms  sn  action  by  an  individual  against  a 
rnUroad  compaiiy  for  asking  and  receiving  a 


greater  rate  of  fare  than  that  allowed  by  law. 
The  statute  provided  that  In  such  a  case  the 
company  shall  forfeit  $60,  which  sum  could 
be  recovered  by  the  jMUty  paying  the  same, 
etc.  Considering  the  point  raised  by  the  ap- 
pellant herein,  tbe  court  said:  "The  defend- 
ant's counsel  insists  that  the  complaint 
should  hare  set  out  the  various  enactments 
consolidating  tbe  sevei-al  companies  which 
make  up  tbe  New  York  Central,  so  as  to 
show  that  defendant  Is  restricted  to  two 
cents  per  mile  for  carrying  passengers  over 
its  road.  I  can  perceive  no  more  reason  tor 
setting  out  these  statutes  than  there  la  for 
setting  out  the  proceedings  by  which  the 
several  companies  consolidated  into  the  Cen- 
tral were  incorporated  and  organized.  It  Is 
enough  to  allege  that  the  defendant  has 
been  duly  organized,  and  that  it  is  entitled 
to  demand  and  rec^ve  of  pasaoigerB  travel- 
ing over  Its  road  a  certain  rate  of  fare,  and 
that  It  1ms  demanded  and  received  a  Iilgber 
rate.  The  acta  of  the  I^^Blatur^  and  the 
proceedings  of  the  separate  cunpanles,  and 
of  tbe  defendant  after  consolidation,  would 
be  evidence  to  establish  the  facts  upon  which 
the  limitation  of  tbe  fore  which  the  defend- 
ant may  charge  depends.  The  court,  by 
taking  Judicial  notice  ot  these  acts  and  pro- 
ceedings, could  not  relieve  the  defendant 
from  the  effect  of  its  admission,  deliberately 
ms^  that  Uie  fiire  was  but  two  cents  per 
mile,  though  by  the  act  it  might  be  six 
cents."  The  New  York  court  of  appeals,  by 
these  decisions,  recognise  no  distinction  be- 
tween the  form  of  sctlons  brought  by  the 
state  and  those  by  an  Individual  to  enforce 
statutes  of  jmnalttes  or  forfdtures;  and.  on 
primdple,  we  can  see  none.  The  fcrilowlng 
auUiorltles  sust^n  the  form  oi  plahitlff's 
complaint:  Boone,  Code  PI.  I  181;  UcHarg 
T.  Boatman,  36  How.  Prae.  205;  Morehouse 
T.  Crilley,  8  How.  Prac  431;  Abbott  v. 
Ballroad  Ca.  12  Abb.  Prac.  (N.  S.)  463; 
Bedg.  at  &  Const  Law,  p.  80;  Toorhiea' 
Ann.  Code  T.  1670,  p.  192,  subd.  d.  Tbe 
sequd  Dt  our  views  is  that  It  was  unneces- 
sary to  recite  cr  spedflcaUy  refer  to  the 
public  statute  under  which  this  action  was 
brought  or  to  formally  conclude  the  com- 
plaint with  the  word^  "against  tbe  form 
of  the  statute"  In  such  case  made  and  pro- 
vided. 

The  district  court  allowed  Interest  on  the 
amount  of  the  penalty  from  the  date  of 
filing  the  complaint  Tbere  was  no  special 
avmnent  of  any  Taxations  or  unreasonable 
delay  on  defendants'  part  And.  being  aat- 
Isfled  that  the  defense  was  Interposed  In 
good  fUtb,  we  think  that  the  judgment 
idionld  be  modltod  by  remitting  all  inter* 
est  except  upon  the  sum  of  |600,  from  the 
data  of  the  rendition  of  the  judgment,  to 
wit  November  21,  1888.  As  so  modlfl«d» 
it  wUl  be  aiOnned. 

PEMBEBTON.  a  J,,  and  DB  WITT. 
concur. 
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NIXON  T.  OUmNG  FBUIT-PAOKING 
CO. 

(Sjipnma  Oonrt  of  Uxmtana.  Not.  4, 180D.) 
Tmu— iHSTKuonoNB— Vbxatioob  Dsut  n  Pat 

ma  TOB  SiBVlCBS. 

L  In  an  action  for  service*,  plaintiff  ad- 
mitted that  be  was  not  to  receive  commission 
on  goods  fold  for  defendant  trnleaa  he  made 
money  tor  him.  Defendant  claimed  that  plain- 
tifl.  D7  ordaiog  different  goods  to  be  shipped 
to  his  cnstomers  than  those  sold,  subjected  de- 
fendant  to  considerable  expense,  and  that  plain* 
tiff  did  not  make  money  for  defendant 
that  it  was  error  to  instruct  that  plaintiff  w^s 
entitled  to  commissions  on  goods  sold,  without 
takinjr  Into  consideration  the  gnestlon  whetbM 
plaintiff  had  made  mone;  for  defendant. 

2.  Where  defendant  in  good  faith  defends 
an  action  by  an  employe  for  his  salary,  he  can- 
not be  compelled  to  pay  10  per  cent,  interest 
on  the  claim  for  Texatioiu  delay  in  paying 
therefor. 

Appeal  from  district  coort,  BXtfer  Bow 
<»>ant]r;  J.  J.  McHatton,  Judge. 

Action  by  S.  M.  Nixon  against  the  Cutting 
Frolt-Packing  Companr.  There  was  a  Judg- 
ment tor  plalntifft  and  defoidant'  ^ipeala. 
Reversed. 

This  Is  an  actltm  on  account  PialnttfT,  wbo 
was  the  agent  for  the  defendant  In  the  sale 
of  its  goods  In  this  state,  sues  for  f299,  which 
he  claims  fs  due  and  owing  from  defendant 
as  commission  on  sales  made  by  him  of  the 
defendant's  goods.  The  defendant  is  engaged 
In  the  fruit-packing  business  in  the  state  of 
California.  The  defendant  admits  the  agency 
of  plainticr,  but  It  alleges  that  plaintlfT  acted  as 
Its  agent,  and  sold  Its  goods,  with  the  under- 
standing and  under  an  agreement  that,  If  he 
did  not  make  money  for  the  defendant  In  sell- 
ing Its  goods,  he  was  not  to  have  any  com- 
mission  on  the  sales  thereof;  that  the  defend- 
ant was  putting  up,  packing,  and  placing  up- 
on the  market  two  brands  of  goods,  to  wit, 
the  "Cutting"  and  the  "Rose"  brands;  tiiat 
the  "Rose"  was  inferior  to  the  "Cutting" 
brand;  that  the  plaintiff  sold  several  lots 
of  goods  In  and  around  Butte,  and  sent  the 
OTders  to  defendant  to  be  filled;  that  the  par- 
ties purchasing  and  ordering  said  goods  pur- 
chased and  ordered  the  "Cutting"  brand,  and 
the  plaintiff  ordered  the  defendant  to  ship  to 
such  parties  the  Inferior  "Rose"  brand; 
that  when  the  goods  arrived  the  consignees 
refused  to  receive,  take,  and  pay  for  them, 
on  account  of  such  action  of  the  plaintiff; 
that  by  reason  of  such  conduct  oa  the  part  of 
the  plaintiff,  defendant  had  to  send  a  man, 
at  great  expense,  from  California  to  Butte, 
to  adjust  the  disputes  arising  from  the  mis- 
conduct of  plaintiff;  that  defendant  was  com- 
pelled to  sell  the  goods  at  great  loss,  and 
that  by  reason  of  such  loss  and  expense  de- 
foidant  did  not  make,  but  lost,  money,  by  rea- 
son of  the  agency  of  the  plaintiff.  The  de- 
fendant therefore  denies  any  indebtedness  to 
plaintiff.  The  case  was  tried  with  a  Jury, 
who  rendered  a  verdict  fw  the  plaintiff. 
From  the  Judgment  rendered  thereon,  and  an 


order  refoBlnx  a  new  trial,  fh*  defendant 

appeals. 

F<wUb  &  FocMb,  Cor  apptUant  J<An  W. 
Ootter,  fbr  mpoodent 

PEMBERTON,  C.  X  (after  Stating  the 
ftu:t8).  This  case  was  commenced  In  a  Jus- 
tice's coorl;  and  the  pleadings  are  therefore 
informal.  The  plaintiff  merely  filed  hia  ac- 
connt  In  court  to  wbicfa  tbe  detendant  filed 
Its  answer,  netting  forth  the  terms  of  the 
plalntUTs  employment  by  defendant,  substan- 
tially aa  shown  In  the  statement  The  plain- 
tiff admfis  that  the  tenns  of  his  onployment 
were  sa  stated  by  deflmdant  In  Its  answer, 
but  says  defendant  would  have  made  money 
If  It  had  complied  with  its  contract  The 
court  gave  the  following  lnstructl<n  to  the 
Jury:  "Ton  are  Instructed  that  If  yon  find 
from  the  evidence  that  the  plaintiff  In  this 
actl(m  entmd  Into  the  service  ot  the  defeod- 
ant  to  scdl  goods  on  a  commlssiaa  ta  two 
and  one-half  per  cent  on  the  dollar  for  all 
goods  Mid  plaintiff  for  dtfendant  In  the 
state  at  Montana,  and  that  thoreafter  and  In 
pursuance  ot  said  agreement  plaintiff  sold 
goods  amounting  to  ttie  simi  of  twdve  thou- 
sand doUara,  and  that  the  commissions  on 
said  amount  for  the  goods  so  sold  amounted 
to  ti»  sum  of  two  hundred  and  ninety-nine 
dcAIars,  and  that  the  defendant  has  not  paid 
flie  same,  or  any  part  thereof,  you  should 
find  a  verdict  for  plaintiff  for  that  sum." 
Defendant  assigns  the  giving  of  this  Instruc- 
tion as  errw.  Defendant  contends  that  nei- 
ther the  pleadings  nor  evidence  Justified  the 
giving  of  this  histnictlon,  as  there  was  no 
dispute  that  plaintiff  sold  the  goods  for  de- 
fendant. But  he  was  not  to  have  any  com- 
mission unless  he  made  money  for  the  de- 
fendant, as  plaintiff  hims^  admits.  His 
right  to  commlBsloD  was  dependent  upon  the 
condition  tliat  he  made  money  for  defendant 
He  admits  be  made  no  money  for  defend- 
ant, but  charges  the  failure  to  def^dant 
mils  instruction  ignored  tlds  condition  en- 
tirely, and  based  plalntlfTs  right  to  recover 
upon  tlie  simple  question  as  to  whether  be 
actually  sold  the  goods,  which  question  was 
not  In  dispute.  The  Instruction  Is  not  in 
conformity  with  the  theory  upon  which  the 
case  was  tried.  We  think  it  was  misleading, 
in  conflict  with  other  Instructions,  and  there- 
fore prejudicial  to  the  defendant 

The  court  also  gave  the  following  Instruc- 
tl<Hi:  "You  are  instructed  that  If  yon  find 
from  the  evidence  that  the  defendant  In  this 
action  was  on  the  ISth  day  of  October,  A.  D. 
1889,  Indebted  to  plaintiff  in  the  sum  ot  two 
huudred  and  ninety-nine  dollars  for  services 
rendered  to  defendant,  and  that  the  dtfend- 
ant  has  retained  and  withheld  the  said  sum 
of  money  by  an  unreasonable  and  vexatious 
delay,  you  should  find  a  verdict  for  the  plain- 
tiff for  the  said  sum  of  two  hundred  and  nlue> 
ty-nlne  dollars,  with  ten  per  centum  inter- 
est added  thereto  from  the  1st  day  of  Octo- 
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A.  D.  ISSO."  The  defendant  assigns  the 
giving  of  this  Instruction  as  error.  Defend- 
ant contends  that  there  Is  no  arerment  In  the 
pleadings  of  nnreasonable  and  vexatious  de- 
lay, nor  any  evidence  to  justify  the  giving 
jf  this  InstmcticHi.  This  ctmtentlon,  we 
think,  is  clearly  supported  hy  the  record. 
The  defendant  was  not  guilty  of.  or  proper- 
ly charged  with,  unreasonable  and  vexatious 
delay  by  defending  In  good  faith  this  suit 
11  Am.  &.  Eng.  Enc.  Law.  pp.  384,  386,  and 
antborities  cited;  Devine  v.  Edwards,  101 
111.  138;  Alcohol  Works  t.  Sheer,  lOi  III 
5SC.  We  think  the  record  in  this  case  dis- 
closes the  fact  that  the  defendant  believed  it 
had  a  meritorious  defense  to  the  action.  The 
evidence  shows  that  the  defendant  was  put 
to  great  expense  and  loss  by  having  to  store 
the  goods  the  plaintiff  sold,  in  soiding  a 
man  frtHU  California  to  adjust  disputes  with 
parties  to  whom  plaintiff  bad  sold  its  goods, 
and  by  being  compelled  to  sell  such  goods  at 
reduced  prices;  all  resulting  from  plain- 
tiff's selling  (me  brand  of  goods  to  his  cus- 
tomers and  ordering  another.  In  such  diso- 
bedience of  instruct! ona  of  the  defendant  as 
manifested  bad  faith  on  the  part  of  plaintiff 
towards  his  employer  and  customers.  In  this 
case  the  agency  of  plaintiff  and  the  sale  of 
the  goods  by  him  are  not  matters  in  dlspnte. 
That  platntlfF  was  not  to  recover  commis- 
slcms  unless  he  made  money  tor  the  defend- 
ant, and  that  he  did  not  make  money  for  It. 
are  conceded  by  plaintiff.  The  only  Issue  left 
was  whether  his  failure  to  make  mcney  for 
the  defendant  was  chargeable  to  its  own 
fault  or  failure  to  comply  with  its  part  of 
the  contract  between  It  and  plaintltf.  To 
show  such  failure  devolved  up<»L  the  plain- 
tiff. The  defendant  contends  that  the  evi- 
dence does  not  support  the  verdict,  in  that  It 
does  not  show  that  plaintiff's  failure  to  make 
money  Is  In  any  way  chargeable  to  defend- 
ant While  we  do  not  feel  called  upon  to 
determine  this  question,  yet  we  feel  author- 
ized in  saying  that  the  record  does  not  satts- 
tj  us  that  plaintiff  has  shown,  as  we  think 
be  was  bound  to  do  in  order  to  authorize  a 
recovery,  that  defmdant's  failure  to  make 
money  through  his  agency  Is  attributable  to 
its  own  default  or  failure  to  comply  with 
Its  contract  in  any  particular.  On  account  of 
the  errors  of  law  above  shown  the  Judgment 
and  order  appealed  from  are  reversed. 

Dfl  WITT  and  HUNT.  JJ.,  concur. 


JACOBS  et  al.  v.  UNION  HEROANTILB  00. 
(Smrane  Court  of  Montana.    Oct.  21,  1805.) 

PUu>nr»— C01in.AIHT  — DSHttBBBB  fOB  Ukobk- 

XAmz— BoKSUiT— Statots  o»  Feaddb— 
CovTBACt  roB  Sals  of  Ooons. 

1.A  complaint  merely  ailing  a  contract 
and  breadi  liiereof  Iqr  defendant  entitles  plaintiff 
to  BooUnal  damagds,  and  is,  thatofon.  good  on 
MDend  demnrcer. . 


2.  A  demorrer  to  a  complaint  for  breach  of 
contract  on  the  ground  of  nncertainty  most  q>ec- 
ify  wherein  the  complaint  Is  ancertain.  A  mere 
allegation  that  it  is  uncertain  Is  insnffident. 

3.  A  motion  for  a  nonsuit  must  qtedfy 
wherein  the  evidence  ia  iiMoffident. 

4.  A  parol  contract  between  a  creditor  and  a 
debtor  whose  property  has  been  attached  by  the 
creditor,  that  in  condderatlon  of  the  debtor  s  al- 
lowing the  creditor  to  take  Jodgmeat  the  latter 
will  parchase  the  goods  attached  at  the  sheriff's 
sale,  and  give  the  debtor  credit  for  their  Cash 
price,  IrreBpectlTe  of  his  bid  at  the  sheriff's  sale, 
is  not  a  contract  for  the  sale  of  goods,  so  as  to* 
bring  It  within  the  statute  of  frauds. 

Appeal  Cram  district  court.  Lewis  and 
Olarke  county;  H.  B.  Buck,  Judge. 

Action  by  Jacobs.  Sulton  A  Co.  agalmst  the 
Union  Mercantile  Company.  Ttwie  was  a 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

This  U  an  action  for  damages  for  the  al- 
leged breach  of  a  contract.  The  contract 
and  the  alleged  breach  thereof,  are  set  out 
in  the  complaint,  wblch  Is  as  follows,  omit- 
ting the  formal  parts:  *'(^  That  on  or  about 
January  17, 1881,  Lindsay  &  Co.,  and  the  de- 
fendant, Union  Mercantile  Company,  Insti- 
tuted suits  in  attachment  against  this  plain- 
tiff in  this  court,  and  under  and  by  virtue 
thereof  took  possession  of  all  the  personal 
goods  and  chattels  of  this  plaintiff,  consisting 
of  the  stock  of  groceries,  sbdvlng.  coonters, 
desks,  safes,  books  of  account,  horses,  wag- 
ons, etc.,  used  in  and  about  its  business  In 
the  city  of  Helena,  state  of  Montana.  (8> 
That  the  action  at  that  time  against  thla 
plaintiff  on  behalf  of  the  dtfendant  herein 
consisted  of  a  certain  promiB8(»7  note,  made, 
executed,  and  delivered  by  this  plaintiff  to 
Klelnschmidt  &  Bto.  on  or  about  the  26th 
day  of  October.  1890,  wherein,  and  wherd>y 
it  agreed,  one  day  after  the  date  thereof,  to 
pay  to  said  Klelnsdmiidt  &  Bro.  the  sum  ot 
$5,463.65,  with  interest  thereon  at  the  rate 
of  one  per  cent  per  month  from  the  date 
thereof  until  paid,  together  with  reasonable 
attorney's  fee  thereon  in  the  event  that  tiie 
paymMit  <tf  said  note  had  to  be  forced  by 
salt;  which  said  note  was  for  value  Indorsed 
to  the  defendant  herein  by  said  Klelnachmidt 
&  Bra  before  the  commencement  of  the  suit 
aforesaid  ot  the  defendant  against  this  plain- 
tiff, and  an  open  acoount  In  favor  of  the  de- 
fendant and  against  this  plaintiff  In  the  sum 
of  $8&3.60,  for  goods,  wares,  and  merchandise 
theretofore  sold  and  delivered  by  the  defend- 
ant to  the  plaintiff.  (4)  That  In  the  action 
aforesaid  against  this  philntiff  the  defendant, 
in  its  complaint  therein,  alleged  that  $500  was 
reasonable  attorney's  fee  to  be  allowed  it  un- 
der the  terms  of  the  promissory  note  afore- 
said, and  asked  the  court  that  it  be  allowed 
said  sum  of  $500  therefor;  whereas  this 
plaintiff  alleges  that  said  sum,  Instead  of  be- 
ing reasonable,  was  uncMiscionable  and  un- 
reasonable, and  that  it  Informed  the  defend- 
ant her^  that  it  would  file  its  answer  to  the 
cause  of  action  aforesaid,  and  fight  the  same. 
(S>  That  the  dtfttidant  through  its  dnly-au- 
lliwised  agent,  B.  H.  Kleinscbmldt,  on  or 
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About  tlie  day  ot  18&— ,  In  consid- 
eration of  this  plaintiff  (defendant  In  the  ac- 
tion aforesaid)  agreeing  to  abstain  and  re- 
frain from  filing  an  answer  and  fighting  the 
cause  of  action,  agreed  and  promised  that  the 
defendant  herein  would  purchase  at  the  sber- 
UTs  sale  of  this  plaintifTs  property  In  the 
action  aforesaid  all  the  property  of  the  plain- 
tiff, together  with  the  book  acconnts  of  this 
plaintiff;  that  the  sum  to  be  allowed  as  at< 
tomey's  fee  on  the  promissory  note  aforesaid 
should  he  (lOO,  and  no  more;  and  It  wonld 
allow  this  plalntlfl  the  actual  cost  price  paid 
by  It  for  all  Its  personal  proper^,  notwitb* 
standing  what  the  defendant  herein  paid  for 
the  name  at  the  sberitTs  sale  thereof;  and 
that  <aie  Adolph  Jacobs^  on  behalf  of  this 
plaintiff,  should  hare  the  superrlsion,  man< 
agement,  and  control  of  the  collection  of  the 
book  accounts  of  this  plaintiff,  and  all  smns 
collected  therefrom  were  to  be  placed  as  cred- 
its upon  and  against  whatero'  defldency  that 
might  remain  against  this  plaintiff  after  the 
sale  of  plaintiff's  pwsonal  pn^rty  In  the 
cause  of  action  aforesaid.  (6)  That  thin 
plaintiff,  relying  upon  and  trusting  In  the 
agreement  and  promise  aforesaid  of  the  de- 
fendant herein,  abstained  and  refrained  from 
flUug  a  defense  to  the  defendantfs  action 
against  it,  and  soflei-ed  the  defendant  to  take 
Judgment  against  it  by  default,  and  kept  and 
performed  all  things  by  it  to  be  kept  and 
performed.  (7)  That  at  the  sheriff's  sale  of 
the  personal  property  of  the  plaintiff  In  the 
actions  aforesaid  the  defendant  herein  pur- 
chased the  same,  without  any  hlnderance 
from  this  plaintiff,  for  the  sum  of  $3,700,  and 
that  the  sheriff  of  I^ewis  and  Clarke  county, 
Montana,  collected  the  sum  of  ^1.75  from 
divers  and  sundry  per8(ms  indebted  to  this 
plaintiff  under  and  by  virtue  of  certain  writs 
of  garnishment  issued  in  the  action  of  the 
defendant  herein  against  this  plaintiff,  which 
said  last-mmtioned  sum  was  by  the  sheriff 
aforesaid  credited  upon  the  execution  in  his 
hands  against  this  plaintiff  and  in  favor  of 
the  defotdant  herein.  (8)  That  the  defend- 
ant, after  the  purchase  by  it  <tf  all  the  per- 
sonal property  of  the  plaintiff,  as  aforesaid, 
sold  and  disposed  of  the  same  to  the  copart- 
nership of  Kleinschmldt  &  Bro.,  and  has 
failed  and  refused  to  account  to  and  with 
plaintiff  therefor,  under  its  agreement  and 
promise  aforesaid  with  plaintiff,  to  plaintiffs 
damage  $2,580.  (9)  That  the  defendant  re- 
fused to  allow  Adolph  Jacobs  to  supervise, 
manage,  and  control  the  collection  of  the  ac- 
counts due  the  plaintiff,  as  it  agreed  and 
promised  to  do,  as  aforesaid,  to  plaintiff's 
damage  $1,500.  (10)  That  the  defendant  has 
failed  to  keep  and  perform  the  things  to  be 
kept  and  performed  under  Its  agreement  and 
promise  to  plaintiff,  althou^  after  thereun- 
to refused  so  to  do."  The  defendant  demur- 
red to  the  complaint  on  the  following 
grounds:  "(1)  That  the  ctmiplalnt  does  not 
state  facts  sufficient  to  constitute  a  cause 
9C  actloii  against  the  defendant;  09  that  said 


complaint  Is  ambiguous,  nncertaio,  and  unln- 
teillgible  In  that  it  does  not  set  forth  any 
foots  showing  or  tending  to  show  that  plain- 
tiff suffered  any  damage  by  reason  of  any 
acts  of  the  defendant"  The  court  overrulfid 
the  demurrer,  and  defendant  answered.  The 
answer  is  a  spedflc  denial  of  the  allega- 
tions ot  the  comphUnt.  At  the  dose  of  plain- 
tiffs testimony  the  defendant  moved  the 
court  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  failed  to  prove  the  allegations 
of  the  complaint,  and  bad  tailed  to  prove  any 
consideration  <x  promise,  or  that  any  prom- 
ise bad  been  made  by  the  defendant  as  al- 
leged in  the  complaint  This  motion  wan 
overruled  by  the  court  The  Jury  returned 
a  verdict  for  plaintiff  for  $1,500,  on  which 
Judgment  was  rendered.  From  the  Judg- 
ment, aiid  order  refusing  a  new  trial,  tills  ap- 
peal is  prosecuted. 

Walsh  &  Newman,  tac  i^>ellant  F.  N.  A 
Sb  H.  Mclntire,  for  remopdMito. 

PBMBERTON,  C.  J.  (after  stating  the 
facts).  The  first  assignment  of  error  Is  the 
action  of  the  court  in  overruling  appellant's 
demurrer  to  the  complaint  The  complaint 
sets  up  a  contract,  and  alleges  breaches  there- 
of on  the  part  of  the  defendant  In  this  re- 
spect we  think  the  complaint  does  state  a 
cause  of  action,  at  least  for  nominal  dam- 
ages. If  so,  it  was  good  on  a  general  de- 
murrer thereto,  McCarty  v.  Beach,  10  Cal. 
462;  Wilson  v,  C31arke,  20  Minn,  367  (Gil 
318);  Insurance  Ca  v.  Baldwin,  37  N.  Y. 
648. 

The  appellant  contends  that  the  c<miplalnt 
falls  to  state  the  coat  value  of  the  goods  there- 
in mentioned,  or  any  fact  showing  how  plain- 
tiffs were  damaged  by  the  defendant's  re- 
fusing to  permit  Jacobs  to  supervise  the  col- 
lection of  the  accounts  mentioned  In  the  com- 
plaint, or  any  fact  or  facts  which  constitute 
a  basis  of  special  damages.  This,  we  think, 
Is  true,  and  that  the  complaint  by '  reason 
thereof,  la  bad.  But  the  demurrer  found  in 
the  statement  does  not  specify  these  defects, 
or  any  defects,  In  the  complaint  The  de- 
murrer, although  It  says  the  complaint  Is  am- 
biguous, uncertain,  and  unintelligible,  does 
not  specify  wherein  It  Is  so.  Unless  the  de- 
murrer distinctiy  specify  the  groiuds  upon 
which  objections  to  the  complaint  are  taken, 
it  may  be  dlsr^arded.  Code  Civ.  Proc.  (St. 
1887)  div.  1,  i  87.  If  the  demurrer  had  dis- 
tinctly specified  the  defects  complained  of  as 
rendering  the  complaint  ambiguous,  uncer- 
tain, and  unintelligible,  it  would  have  been 
good,  and  we  have  no  doubt  would  have  been 
sustained  by  the  court  below.  But  It  did  not 
do  so:  The  demurrer,  token  as  a  whole,  is. 
In  effect  a  general  demurrer,  and  Is  therefore 
as  bad  aa  -the  complaint  it  seeks  to  attack. 
Veeder  v.  Cooley,  2  Hun,  74;  Read  v.  Lam- 
bert, 10  Abb.  Prac  (N.  S.)  428;  Whitt  v. 
Spencer,  14  N.  Y,  247. 

The  appellant  contends  that  the  court  ecied 
In  overruling  its  motkm  tor  a  aonnilt  The 
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motion  for  a  nonsutt,  like  the  demnnw,  fidt 
ed  to  specify  tbe  groimda  upon  whicta  It  was 
mftde.  It  IB  too  goieraL  It  did  not  ■pedflc- 
ally  call  tbe  attrition  of  the  court  to  the  par^ 
tlcolaxs  in  which  the  erldence  was  inauffl- 
cl^t;  or  failed  to  support  the  all^tloni  of 
the  complaint.  Wright  T.  Inmrance  Co.,  12 
Mont  474,  31  Pac.  87;  t.  Water  Ofk, 

15  Mont  1,  37  Pac.  83S. 

The  appellant  contends  that  the  contract 
nied  OD  Is  Told,  because  not  In  writing,  nndec 
the  provision  of  section  224,  662,  ot  the 
Compiled  Statutes  of  1887.  We  think  the 
oonsidontlon  of  the  contract  was  not  the 
sale  and  delivery  of  goods,  bnt  the  agreement 
on  the  part  of  respondent  to  forbear  defend- 
ing the  snlt  being  prosecuted,  at  the  time  of 
the  agreement  by  the  appellant  sgalnst  tbe 
respondMit  AS  shown  In  the  complaint  It 
cannot  be  contended  that  the  alleged  con- 
tract on  tbe  part  of  the  appellant  to  permit 
Jacobs  to  collect  the^  accounts  mentioned  in 
tbe  comi^alnt,  or  nol  to  charge  more  than 
$100  aa  attorney's  fees  In  the  suit  mentioned 
In  the  complaint  constituted  a  contract  tor 
tbe  aale  and  delivery  of  goods.  We  think 
the  appellant's  contention  tb&t  tbe  contract 
sued  on  Is  within  tbe  statnte  at  fnnds  Is  un^ 
tenable. 

The  ain;>ellant  assigns  as  error  tbe  action  at 
the  court  In  admitting  evidence  over  ita  ob- 
jectlonsL  These  objections  are  based  upon 
the  theory.  In  many  Instances,  that  the  con- 
tract sued  on  was  void,  as  stated  above;  but 
having  seen  that  this  contention  is  tmtenable, 
tbe  objections  lose  their  force.  In  other  In- 
stances the  evidence  objected  to,  we  think, 
was  propoly  admitted.  We  do  not  discovcs 
any  error  In  the  actltm  ot  the  court  in  this 
particular. 

■Hie  im»pellant  contends  that  then  was  no 
evidence  to  support  tlte  allegation  In  the 
complaint  that  Elelnscbmldt  was  the  agent  of 
the  appellant  or  that  the  appellant  ratified 
tbe  action  of  Klelnschmldt  or  that  the  evi- 
dence Is  sufficient  to  snpirart  the  verdict  of 
the  Jniy.  In  this  case  there  is  a  conflict  of 
evidence  in  respect  to  these  matiom,  which 
were  property  submitted  to  the  jury  for  their 
considwation  and  determination.  We  think 
there  is  sufficient  evidence  in  the  case  to  sup- 
port tbelr  finding  and  verdict 

Tbe  foregoing  treatment  of  the  case  ren- 
ders it  unnecessary  to  consider  other  enon 
assigned,  aa  they  are  immaterial  to  a  deter 
mination  of  this  appeaL  The  judgment  and 
order  appealed  from  are  affirmed. 

DB  WITT  and  HUNT,  JJ^  concu; 


BOSTAMBNTB  v.  UNTniD  STATBS. 
(Sopreme  Goart  of  Artxona.   Oct  8,  180B.) 
PvnLic  ti&itne— TiKMB— What  CowriTUTMb 
Hesqnite,  a  small  tree  indiffeaons  to 
dianrti,  used  only  few  firewood,  and  not  used 


In  the  mannfactnre  of  any  nseful  artide,  U  not 
"timber,"  within  the  meaning  of  Rev.  St.  U.  8. 
I  2461.  maUog  it  a  crime  to  cut  etc.,  timber 
from  the  public  lands  of  the  United  States. 

Appeal  from  district  comt,  Pima  county; 
before  Justice  Joseph  D.  Bethune. 

Felix  Bustamente  was  indicted,  tried,  and 
c<mTlcted  of  the  crime  of  unlawfully  cutting 
and  r^noving  from  the  public  lands  of  tbe 
United  States  *ilve  cords  of  mesquite  cord 
wood,"  for  a  purpose  other  than  for  the  use 
ct  the  navy  of  the  United  States,  said  public 
lands  oC  tbe  United  States  bdng  nonmlneral; 
and  be  appeals.  Reversed. 

Thomas  A  Borton  and  Wm.  H.  Barnes,  for 
appellant    B.  B.  Ellinwood,  U.  S.  Atty. 

HAWKINS,  J.  Tbe  only  question  in  this 
case  is  whether  mesquite  Is  "timber,"  within 
tbe  meaning  of  section  24«1.  Rev.  St  U.  S. 
Mesquite  is  a  shrub  or  small  treee,  Indigenous 
to  the  deserts.  In  U.  S.  v.  Stores,  14  Fed. 
824,  Locke,  J,,  In  charging  the  Jury,  says: 
"Tbe  term  *timber,'  as  used  In  commerce,  re- 
fers generally  only  to  lai^  sticks  of  wood 
squared,  or  capable  of  being  squared,  for  build- 
ing houses  or  vessels."  Again,  we  find:  "As 
a  gmeric  term,  It  [timber]  properly  signifies 
only  such  trees  as  are  used  in  building  ships 
or  dwelUnga"  U.  S.  v.  Scbuler,  6  McLean, 
28,  Fed.  Oas.  No.  16,234.  These  definitions 
of  "timber,"  as  well  as  those  given  by  the  va- 
rious lexicographers,  show  us  that  U  Includes 
ail  kinds  of  wood  used  In  the  manutactture  or 
construction  of  useful  articles.  It  is  a  matter 
of  common  knowledge  tliat  mesquite  is  a  brlt- 
tie,  knotty,  scraggy,  ftbericas,  gnaried  wood, 
and  can  oijy  be  used  for  firewood;  it  is  used 
in  tbe  manufacture  of  no  useful  article;  it  only 
inhabits  the  desert;  its  removal  fnmi  such 
land  does  not  depreciate  tbe  value  of  the  land 
to  the  government;  that  if  the  desert  lands 
of  the  government  are  ever  to  be  reclaimed, 
the  mesquite  growth  has  to  be  removed.  Nei- 
ther a  ship  carpenter,  molder,  cabinet  maker, 
last  maker,  carriage  builder,  nor  any  other 
kind  of  woodworker,  would  Include  mesquite 
in  their  several  classifications  of  timber.  Such 
being  true,  what  did  congress  understand  by 
the  term  when  it  passed  the  act  In  question? 
It  mentions  particularly  live  oak,  red  <^ar, 
and  speaks  of  other  timber.  Ooncedlog  that  It 
was  the  intention  of  congress  to  apply  the 
term  In  Its  most  general  sense,  as  the  cutting 
and  removing  of  mesquite  from  the  des^^  in 
no  wise  injures  the  government  and  gives 
some  pioneer  an  occupation,  keeping  some  lone 
quartz  mill  running,  and  It  would  otherwise 
destroy  a  valuable  industry,  I  am  compelled  to 
hold  that  congress  did  not  Intend  to  Include 
mesquite  In  the  term  *ijmber"  when  It  passed 
said  law,  and  so  declare  tbe  law  to  be  that 
mesquite  Is  not  "timber,"  within  the  mean- 
ing of  said  section  2461,  Rev.  St  U.  8.;  and 
I  am  of  oi^lon  that  the  court  below  ^red  In 
not  susttihalng  the  damurrer  to  the  Indlctinant 
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Tbe  Jodgment  Is  reversed,  and  tbe  cause  r»> 
manded. 

BAKBB,  O.  3^  eoDcnn. 

ROUSE,  J.  I  concnr  In  the  remit  Jk^pA- 
lant  was  accused,  by  tbe  Indictment,  of  tbe 
crime  of  cutting  "flve  cords  of  mesqulte  cord 
wood."  I  do  not  think  a  crime  was  alleged  In 
tbe  Indictment  Tbe  Indictmoit  was  based 
on  section  2161,  Bev.  St  V,  S,  Tbat  section 
makes  U  a  crime  to  cut,  etc^  '^timber.*'  I 
bold  tbat  mesquf  te  must  be  determined  to  be 
timber,  or  not  by  Its  character,  growth,  fiber, 
and  tbe  uses  to  which  It  may  be  put  tn  being 
the  material  of  whkli  nwCal  articles  cuk  be 
mad& 


OOLBT  et  nz.  T.  GXTT  OF  SPOKANB  et  aL 
(Supreme  Ooort  of  Washington.   Oet  St 

PLupnift— AHswaB—BsTOFPn.  — Ewvam  Do* 

lUIH— Ih/dxotioh. 

1.  In  an  action  to  reBtrain  a  dty  from  lay- 
ing its  pipes  across  plaintiff's  land,  the  allega- 
tion of  ownership  in  the  complaint  is  put  in 
issue  by  an  tLTenottat  that,  in  lefmnee  taereto, 
defendant  "has  no  knowledge  or  Information 
auffident  to  form  a  belief." 

2.  In  an  action  to  enjoin  a  tAty  from  laying 
its  pipes  oyer  private  land,  defendant  is  not  ee~ 
t(9pea  to  deny  plaintiff's  ownMship  ta  the  fact 
that  It  has  instituted  proceedings  agamst  plain- 
tiff to  condemn  ancb  land. 

3.  Where  proceedings  have  been  com- 
menced by  a  dty  to  condemn  land,  an  injunc- 
tion restraining  it  from  pmnaturely  laying  Ha 
pipes  thereon  will  not  be  granted  nnless  defend- 
ant is  insolvent,  or  fall  compensation  for  the 
trespass  cannot  be  recovered  at  law. 

4.  An  allegation  of  irr^arable  injury  will 
not  warrant  an  injunction,  unless  ucts  are 
stated  showing  that  such  would  be  the  result  of 
the  act  done  or  threatened. 

Appeal  from  superior  court  Spokane  coun- 
ty; Noiinaii  Buck,  Judges 

Application  for  temporary  Injun ctloa  by 
Z,  Colby  and  wife  against  fbe  dty  of  Spo- 
kane and  oQi«B  pending  tbe  determination 
Qt  an  nction  tor  peipetoal  Injnnctbni.  From 
an  order  denying  the  application  ud  dis- 
missing the  action,  plalntiJ&i  ajnteA  Affirm- 
ed. 

li.  H.  Frather,  for  appdlant&  Jamea  Daw- 

8on,  for  reqMmdents. 

HOTT,  a  J.  This  action  was  brought  to 
obtain  an  Injunction  against  tbe  reepondents^ 
restraining  them  from  further  proceeding  In 
the  work  of  excavating  for  a  pii>e  line  to  be 
used  as  a  part  of  a  system  for  tbe  supplying 
of  tbe  dty  of  Spc^ane  with  wat«.  A  tem- 
porary restraining  order  waa  Issued  and  serv- 
ed upon  the  reep^mdents,  with  a  notice  that 
on  a  day  therein  named  application  would  be 
made  for  a  temporary  InjunctiwD,  pending 
tbe  final  detarmlnation  of  the  cause.  Upon 
tbe  day  named  In  audi  notice  the  parties  a^- 
peared,  and  toe  xe^ndeiU  the  <Hy  of  Spo- 


kane pat  In  an  anwer  containing  some  gen- 
ecal  denials  and  an  allegation  by  way  of 
afflrmatlTe  defense,  setting  1^»  tbe  pendency 
of  prooeedinga  to  condenm  the  land  in  contro- 
versy to  tlie  use  of  tbe  dty.  Thereafter  the 
application  for  a  temporary  Injunction  was 
heard  and  denied,  and  an  ord«-  made  dis- 
missing the  cause.  From  this  action  of  tbe 
court  this  appeal  has  been  prosecuted. 

We  have  stated  that  an  answer  was  pat 
in  by  the  respond«it  tbe  dty  of  ^kane,  but 
no  sodi  fact  Is  made  to  appear  from  the 
transciipt  brought  up  by  the  apitdlanta.  The 
fact  tbat  tiirae  was  sncb  an  answer  is  made 
to  appear  (mly  from  the  bil^  ^noe  we 
would  probably  be  justified  In  considering 
the  cause  dther  as  having  been  detramlned 
in  the  lower  court  without  an  answer,  or 
with  one  as  to  tbe  terms  of  which  we  have 
no  information.  If  the  first  the  only  ruling 
for  which  tbe  appellants  could  ask  a  reversal 
would  be  the  denying  qf  the  temporary  m- 
junction,  tor  the  reason  that  the  dismissal  of 
tbe  action  must  be  presumed  to  have  been 
by  their  consent  as  It  would  have  been  Ir- 
regular tcr  tbe  conrt  to  pass  upon  the  merits 
wltbont  it  and,  nothing  to  tbe  contrary  ap- 
pearing, it  must  be  presumed  tbat  the  pro- 
ceedings were  regular.  The  judgment  of 
dIamlBsal,  having  been  consented  to,  could 
not  be  appealed  fran.  Tbe  denial  of  the  in- 
junction would  only  sustain  an  appeal  under 
our  statute  when  there  was  an  affirmative 
finding  that  the  defendants  were  insolvent, 
and  there  was  no  such  finding  in  tbe  case 
at  bar.  It  would  follow  that  tbe  appeal 
should  be  dismissed.  If  the  second,  the  judg- 
ment should  be  affirmed,  for  the  reason  that, 
the  terms  of  the  answer  being  unknown,  it 
must  be  presumed  to  have  been  sufficient  to 
warrant  the  conclusion  to  which  the  court 
arrived.  But  In  view  of  the  fact  that  tbe 
respondent  the  city  of  Spokane  In  its  brief 
has  set  out  all  of  tbe  proceedings,  Induding 
Its  answer,  we  are  probably  Justified  In  as- 
suming that  the  answer  was  omitted  frtmi 
the  transcript  by  mistake,  and  was  in  the 
terms  set  out  In  the  brief  of  such  respondent 
If  we  examine  the  case  as-thongh  tbe  answer 
contained  In  tbe  brief  bad  been  brought  up 
in  tbe  transcript  It  will  follow  tbat  it  must 
be  here  held  that  the  action  was  submitted 
to  the  superior  court  for  final  determination 
upon  complaint  and  answer,  without  any  re- 
ply having  been  made  to  such  answer,  or 
proofs  submitted  In  supi>ort  of  the  allegations 
of  the  complaint  This  being  so.  the  only 
question  for  us  to  consider  is  as  to  whether 
or  not  the  denials  of  the  answer  were  such 
as  to  put  In  Issue  any  of  the  necessary  allega- 
tions of  the  complaint,  and.  If  they  were  not 
was  tbe  matter  set  up  by  way  of  affirmative 
defense  sufficient  for  that  purpose?  As  to 
the  first  proposition.  It  Is  conceded  by  the 
appellants  that  one  of  the  necessary  allega- 
tions of  the  complaint  was  tbe  ownership  of 
tbe  premises  in  L-outroversy.  This  allegation 
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was  met  In  the  answer  by  the  statement  of 
the  defendant  the  city  of  Spokane  that  In 
reference  thereto  It  ha4  no  knowledge  or  In- 
formation saffldent  to  fonn  a  belief.  The 
fona  of  tbla  genial  la  attacked  by  the  appel- 
Umta,  bnt;  in  our  ctplnitm,  It  was  that  re- 
qulred  by  oar  statute  In  a  case  where  the 
defendant  ha»  not  anch  knowledge  that  he 
can  deny  the  all^aUon,  and  to  not  bo  well 
adrlsed  of  Its  troth  that  he  Is  compelled  to 
admit  It.  Hence  the  attack  of  the  appellants 
upon  the  form  ot  the  allegation  In  the  answer 
Quinot  be  Bostalud.  Th^  also  attack  It  up- 
on the  ground  that  the  facts  set  np  In  the 
affirmattre  d^ense  were  snch  as  to  ahow 
that  said  defendant  moat  have  bad  full 
knowledge  as  to  tiie  ownership,  and  tor  that 
reascn  ooold  not  all^  that  it  had  no  knowl- 
edge or  Infonnatlon  snfflcient  to  form  a  be- 
Uef.  Tb^  argument  v^m  tUa  brandti  of  the 
qnestkm  is  that,  since  It  was  only  neces- 
sary to  proceed  in  the  condemnation  iwoceed- 
!nga  against  the  owners  ot  the  property,  the 
fact  that  such  proceedings  had  been  InsU- 
tated  against  them  by  tiie  .defendant  showed 
tbat  it  had  fan  knowledge  aa  to  the  owner- 
Bb^  of  the  premises.  This  aigtnnent  cannot 
he  soatalned,  fbr  the  reason  that  one  may 
luTO  anch  an  Interest  in  property  aooght  to 
he  condemned  as  to  be  made  a  party  to  the 
proceeding,  and  yet  may  not  have  aoch  title 
and  right  to  poasesdon  aa  woold  anthtwlze 
Urn  to  maintain  an  actttm  like  the  one  at 
bar.  We  muat  ther^ore  bold  that  tUs  alle- 
gation In  the  answer  was  such  as  to  require 
on  the  imrt  ot  the  appellants  proof  of  own- 
ership before  they  would  be  entitled  to  the 
relief  soogbt;  and,  since  It  must  be  presumed 
that  Qie  plaintlffa  tiected  to  sobmlt  their 
cauae  without  proofs,  thla  allegation  In  the 
answer  was  in  Itself  auffldent  to  Justify  the 
rondnalMi  reached  by  the  superior  court 
But,  even  U  we  should  not  determine  the 
question  upcm  thla  tedmlcal  ground,  we 
fihould  yet  probably  be  of  the  opinion  that 
under  all  the  circumstances  of  the  case  the 
aetlm  tbe  stverlor  court  was  vrimt  It 
should  have  been.  The  remedy  1^  inJnncUon 
la  to  a  colaln  extent  ^tbin  the  diacretioa  of 
the  court,  and  wbm^  as  in  this  case.  It  ap- 
pears that  such  proceedings  were  being  taken 
as  would  soon  take  from  plaintiffs  the  title 
to  the  property,  and  ^ve  them  Cull  oompaua- 
tion  therefor,  the  fact  tiut  1^  premature  ac- 
tion a  trespass  might  have  beoi  committed 
would  not,  uoleee  coupled  with  facts  not 
made  to  appear  by  this  complaint.  enUtie 
them  to  an  Injunctlmi.  The  only  ground  up- 
on which,  under  the  allegations  of  this  com- 
plaint, an  Injunction  could  be  granted*  would 
be  tbat  It  was  necessary  to  prevent  a  multi- 
tude of  sulta  But  the  facts  alleged  in  the 
answer  wen  such  aa  to  negative  the  Idea 
that  such  would  be  the  result  of  a  refusal 
at  equitable  relief.  It  was  not  made  to  ap- 
pear that  the  dtfendant  the  city  of  Spokane 
was  Insolrent,  or  tbat  ftill  compmsatlon  toe 
the  Ulegal  acts  charged  could  not  be  liad  In 
v.42F.na2— 8 


an  acti(a  at  law.  There  want  tt  la  true,  the 
general  allegation  in  the  complaint  that  the 
injury  was  irreparable,  but  that  aU^Uou 
alone  could  have  no  toxce  unless  the  facts 
stated  showed  that  snch  would  be  the  result 
We  find  no  sudi  error  as  would  warrant  us 
in  rerwsing  the  action  of  the  siqierlor  courts 
and  the  Judgment  ther^  rendered  must  be 
affirmed. 

ANDERS,  SOOTT,  DUNBAR,  and  GOB- 
DON.  Jit  concur. 


STATB  ex  reL  SMITH  et  aL  t.  FARKBR, 

Judge  of  Superior  Court 
(Saprune  Court  of  Waafaiogtoa.  Oct  80,1895.) 
Mahdats  to  BCFSBioa  Coust  —  JtrsisDiorioN  — 

^BOUL  AOT— WBAT  CosSTlTliTSS— FOBCIBLI 

Ubtautiu— SouMOXB— Mannek  or  Issuancs. 

1.  The  sQpTeme  court  haa  jurisdiction  to 
compel,  by  iwremptorr  writ  of  mandate,  a  sa- 
perior  court  to  proceed  in  a  cause  to  such  a  final 
determinatjou  as  will  authorise  an  aroeal  to 
the  former  court  State  v.  Hunter,  m  Fac. 
1076,  3  Wash.  92,  followed. 

2.  Act  March  7, 1891,  proTlding  a  sommary 
action  for  the  possesfiion  of  land  wroDgfuUy 
held,  being  a  special  act  relating  to  such  sub- 
ject, the  provision  therein  that  defendant  shall 
answer  In  eight  davs  is  not  affected  the  prac- 
tice act  of  1893,  which  ptovides  tiiat  defendant 
shall  answer  in  20  days. 

3.  The  forcible  entry  and  detainer  act  of 
March  7,  1801,  proTides  that  the  summons  in 
actions  uiereunder,  shall  be  iaaued  as  in  other 
casea  BM,  that  though  such  act  is  special, 
and  Its  provisions  are  not  affected  by  the  prac- 
tice act,  a  aammons  in  such  action  must  be  is> 
sued  in  the  manner  preacribed  tus  the  practin 
act  at  the  time  it  ia  issued. 

Application  by  the  state  of  Washington,  on 
relation  of  Andrew  C.  Smith  and  another,  ex- 
ecutors, etc.,  for  a  peremptory  writ  of  man- 
date to  compel  Emmett  N.  Pai^er,  judge  of 
the  superior  court  of  Pierce  county,  to  take 
jurisdiction  of  a  certain  action  of  forcible  en- 
try and  detainer  brought  by  rdators.  Writ 
granted. 

Parsons,  Corel!  *  Parsons,  for  plaintUBa 
Bmmett  N.  Paricer,  In  pro.  per. 

HOXT,  O.  J.  Relators  1>roagbt  an  actkn 
to  recov«  possesMim  of  certain  premises  un^ 
der  the  forcible  entry  and  detainer  act  of 
March  7,  1891.  Vjfou  the  filing  of  tlie  com- 
plaint a  summons  was  Issued 'by  the  attoi^ 
neys  for  the  plaintiffs,  In  accordance  with 
the  provislona  of  the  practice  act  of  1896,  ex- 
cepting tbat  the  defendant  was  required  to 
answer  on  a  day  certain  eight  days  tarn  the 
date  of  the  summons.  This  summons  was 
duly  swved  on  the  day  of  Its  Is8n&  Upon 
the  return  day,  the  plaintiffs  appeared,  and 
tiie  defendant  by  his  attorney,  filed  a  mo- 
tion to  quash  the  summons  and  dismiss  the 
action,  for  the  rus(m  that  the  court  had  no 
Jurisdiction  of  the  person  of  the  defendant 
This  motion  was  granted  by  the  court  ex* 
cep^  tbat  It  gave  to  the  plaintiffs  leave  to 
have  Issued  and  served  a  new  summons,  r» 
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Qidrlng  the  defendant  to  appear  In  the  action 
within  20  days.  By  HHb  proceeding,  It  Is 
Boaght  to  procure  fnmi  this  court  a  peremp- 
tacy  writ  of  mandate  requiring  the  superior 
court  to  take  jurisdiction  of  ttie  cause,  and 
proceed  therein. 

By  his  answer,  the  Judge  of  said  court, 
against  whom  the  writ  Is  sought,  admits  the 
facts  to  be  as  stated  in  the  petltl<m  and  ex- 
hibits annexed  thereto,  and  states  that  the 
reason  for  his  refusing  to  entertain  Jurisdic- 
tion <a  the  person  of  the  defendant  was  that, 
in  his  opinion,  the  time  in  which  the  sum- 
mons should  be  made  returnable  provided  for 
In  the  act  as  to  forcible  entry  and  detainer 
bad  been  changed  by  the  practice  act  of  iSOO, 
so  that  flu  summons  should  have  required 
defendant  to  answer  within  20  days  from  the 
date  of  its  service  upon  him.  Upon  this  re- 
turn but  a  aln^  question  Is  presented  fn 
our  deddon,  and  tiioefrom  it  may  be  fairly 
presumed  that  if ,  In  the  opinion  of  this  court, 
the  practice  act  of  1893  did  not  so  amend  the 
act  as  to  forcible  entry  ftnd  detalnw  as  to 
■change  the  time  In  which  the  summons  pro- 
Tided  for  therein  should  be  made  returnable, 
it  should  be  held  that  the  superior  court  had 
wrongfully  refused  to  take  Jurisdiction  of  the 
cause  and  proceed  therein,  and  that  a  p^ 
emptory  writ  of  mandate  should  be  Issued 
oommanding  it  to  do  that  which  It  had  wrong- 
fully refused  to  da  But  the  attwney  for  the 
defendant  in  the  forcible  entry  and  detalnw 
proceeding  appeared  at  the  hearing,  and  made 
the  further  contention  that  the  action  of  the 
superior  court  In.  refusing  to  take  jurtadlction 
was  right,  for  the  reason  that  the  sommons 
was  Issued  by  the  attorney  for  the  plaintiffs, 
as  prortded  tor  by  the  practice  act  In  force 
at  the  time  it  was  Issued,  instead  of  by  the 
derk  of  the  court,  as  required  when  the 
forcible  entry  and  detains:  act  was  passed. 
In  addltltm  to  this  contention,  be  raises  a 
quesUoQ  as  to  Jurisdiction  to  grant  the  relief 
prayed  for  In  the  petition,  his  contention  In 
that  regard  brtng  that  this  court  has  no  Ju- 
risdiction to  Issue  a  writ  of  mandate  to  a 
superior  court  excepting  In  aid  of  its  appel- 
late Jurisdiction.  But,  even  If  we  should  con- 
cede this  to  be  true,  It  would  not;  In  our 
opinion,  deprive  us  of  Jurisdiction  to  compel 
by  such  writ  a  superiw  court  to  proceed  In  a 
cause  to  such  a  final  determination  as  would 
authcnlae  an  appeal  to  this  court  To  com- 
pd  It  tlras  to  proceed  would  be  necessary  to 
make  effectlTS  the  right  of  appeaL  If  this 
court  has  not  the  power  to  compel  a  superior 
court  to  proceed  to  the  fUud  detennlnation  of 
a  cause,  tt  would  be  within  Its  power  to  pre- 
vent an  appeal,  tat  the  reason  that  no  ap- 
peal would  lie  nntn  such  court  had  takra 
action.  Whether  It  be  for  this  reason,  or  be- 
cause of  the  provMcML  of  our  constitution 
which  spedaOy  authorises  writs  of  mandate 
to  issue  tcom  this  court  to  state  officers,  oe 
by  reascn  of  Its  snperviswy  Jurisdiction,  tb» 
auflunrtty  to  issue  such  writs  has  been  often 
exercised,  and  Is  well  sustained  by  the  prac- 


tice In  ttils  court.  In  the  supreme  court  of  flie 
United  States,  and  In  the  courts  of  other 
states.  In  State  v.  Hunter.  8  Wash.  92,  2? 
Pac.  1J078,  this  question  was  passed  upon; 
and,  upon  that  case  and  the  authorities  there- 
in dted,  we  must  hold  that  this  court  has  Ju- 
risdiction to  grant  the  relief  prayed  tor  in 
the  petition. 

The  answer  to  the  question  submitted  by 
the  respondent  must  depend  upon  the  nature 
of  the  act  as  to  forcible  entry  and  detiUner. 
If  it  is  an  act  as  to  a  special  subject.  Its 
provisions  would  not  be  affected  by  a  sub- 
sequent general  act  This  proposition  Is  too 
wdl  settled  by  the  authorities  to  be  open  to 
further  discussion.  Bo  tax  as  we  have  been 
able  to  ascertain,  the  courts  have  unifcvmly 
held  that  the  provisions  of  a  special  act  wem 
not  changed  by  the  subsequent  enactment  of 
a  general  law,  though  such  law  might  be  gesr- 
mane  to  the  subject-matter  of  the  special 
act  Was  the  forcible  entry  and  detainer  act 
a  "spedal"  one,  wlthbi  the  definition  of  such 
acts  contained  in  the  authoritiesT  In  our 
opinion.  It  was.  Ite  object  was  to  provide 
a  summary  method  by  which  poases^n  of 
real  property  wrongfully  bdd  could  be  ob- 
teined.  It  was  therefore  a  special  act  re- 
lating to  that  subject,  and  was  not  afCected 
by  the  general  one  relating  to  procedure. 
The  question  submitted  by  the  respond«it 
must  therefore  be  determined  adversely  to  his 
contention. 

There  yet  remains  the  questloa  of  practice 
suggested  by  the  attorney  tot  the  defendant 
in  the  action  In  the  superior  court  The  lan- 
guage of  the  special  act  ui>on  that  subject  Is 
that  the  summons  must  be  Issued  as  In  other 
cases,  and  the  question  presented  Is  as  to 
whether  the  method  prescribed  Is  that  pro- 
vided by  the  general  law  at  the  date  when 
the  special  act  was  passed,  or  at  the  date 
when  the  summons  was  to  be  Issued.  To 
hold  the  latter  might  seem  to  confilct  with 
what  we  have  said  as  to  the  effect  of  a  gen- 
eral act  subsequently  passed  upon  a  special 
one.  But  the  object  of  the  courts  Is  to  ar 
rive  at  the  actual  Intrait  of  the  legislature, 
as  diown  by  the  language  used;  and  since, 
by  the  language  used  In  tbe  special  act.  the 
legislature  saw  fit  to  inrovlde  that,  as  to  the 
metiiod  of  issuing  the  summons,  it  was  de- 
sirable that  there  should  be  no  difference  be- 
tween the  cases  arising  under  the  special  act 
and  those  under  the  general  law,  it  Is  but 
reasonable  to  suppose  that  they  referred  to 
the  genenU  law  in  force  at  the  time  the  sum- 
mons was  to  be  Issued,  Instead  of  Uiat  In 
force  whoi  the  act  was  passed.  This  dis- 
tinction Is  well  sustained  by  authority.  The 
{H-Inclple  invdved  Is  well  stated  In  BndL 
Interp.  St  I  in  the  following  language: 
"But,  when  the  incorporating  act  does  not 
In  tenn^  declare  that  the  mode  of  procedure 
prescribed  by  another  act,  not  specifically  re- 
ferred to.  but  being  then  the  only  one  estab- 
lished by  law,  and  Incorporated  by  the  gen- 
eral reference  the  same  as'  In  the  case  pro- 
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Tided  fbr  hs  the  earlier  act.  It  Is  said  to  be 
intended  'as  a  rate  foe  future  conduct,*— a 
role  always  to  be  found,  wksA  It  Is  needed, 
by  reference  to  the  law  •  •  •  T^attng  at 
the  time  when  the  rule  Is  Invoked."  This, 
principle  has  been  dlrectlf  recognized  and 
sustained  In  the  following  cases:  Kagler*8 
Ap[>eal,  55  Pa.  St  123;  Jones  t.  Dexter,  8 
Fla.  276;  American  Transp.  Co.  t.  Olty  of 
Buffalo,  cited  In  the  note  to  Mayor,  etc.,  of 
Troy  T.  Mutual  Bank,  20  N.  Y.  387;  Harris 
T.  White.  SI  N.  Y.  532.  It  has  also  been  rec- 
ognized In  sereral  decisions  of  this  court: 
Lozader  r.  Sargeant,  4  Wash.  290,  30  Pa& 
142;  Newman  t.  City  of  North  Takimat  7 
Wash.  220,  34  Pac.  921;  Ford  T.  Durl^  8 
Wash.  87,  35  Pac.  505,  1082. 

It  follows  from  what  we  hare  said  that.  In 
our  opinion,  the  time  when  the  summons 
shonld  be  returnable,  having  been  specially 
provided  In  the  forcible  entry  and  detainer 
act,  was  not  changed  by  the  subsequently  en- 
acted general  practice  act,  but  that  the  man- 
ner  of  the  Issuance  of  the  summons,  having 
in  the  special  act  been  referred  to  the  gen- 
eral law,  was  a  role  applying  to  the  future, 
and  referred  to  the  law  in  force  at  the  time 
the  summons  was  to  be  Issued.  This  being 
so,  the  plaintiffs  had  proceeded  In  accordance 
with  law  in  the  issuance  of  the  summons 
served  upon  the  defendant,  and  by  such  serv- 
ice the  court  had  obtained  Jurisdiction  of  his 
person,  and,  having  such  jurisdiction,  its  re- 
fusal to  proceed  was  wrongful  The  per 
emptory  writ  prayed  for  in  the  petition,  com- 
manding the  superior  court  to  take  Jurlsdlc- 
tioQ  and  proceed  Is  the  cause,  must  be 
granted. 

DUNBAR,  SCOTT,  and  ANDBRS,  JJ".,  con- 
cur. 


BARLOW  et  al.  v.  GAMWBLL  et  al. 
(Saprane  Court  of  Wtuhington.  Oct.  4. 188B.) 
PuBOHABS  or  TiDs  Laxds. 
Small  shacks  used  as  temporarr  resi- 
dences. In  whidtl  a  small  qneotity  or  goods  have 
been  stored,  are  not  valnable  iniprovemeDta  "for 
commerce,  trade  or  business,"  within  Hill's 
<-'«xle,  9  2172,  giving  the  exclusive  right  of  pur- 
chase of  tide  lands  to  those  who  have  made  val- 
aable  improvemente  thereon,  in  actual  oae  for 
mnmecce,  trade,  or  business,"  for  60  days  foN 
lonrioK  the  filing  of  their  final  appraisal 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

ActIon>b7  F.  J.  Barlow  and  anotlier  against 
R(fland  O.  Gamwell  and  others  to  determine 
tlie  right  to  pnrchase  tide  lands.  From  a 
Judgment  tar  defendants,  plolntUb  appeal 
Affirmed. 

Kerr  &  McCord,  for  appellants.  Dorr,  Had^ 
ley  ft  Hadl^»  for  respondents. 

PER  CURIAM.  This  was  a  contest  over 
the  right  to  purchase  certain  tide  lands.  Ap- 
pdlanta  dalm  tlie  right  to  purchase  the 


ownera  of  valnable  Improvemaits,  and  the 
respondents  are  the  owners  of  the  uplands. 
The  lower  court,  In  finding  for  respondents, 
found  that  the  appellants*  appUcatltns  had 
not  been  filed  In  time,  and  It  is  Insisted  that 
this  was  error.  But,  Independent  of  this 
question,  the  Judgment  was  right,  because  ap- 
pellants utteriy  failed  to  show  that  they  had 
any  such  ImiHwements  as  would  entitle 
them  to  [Hirchase.  The  Improvements  con- 
sisted of  two  or  three  small  shacks  or  build- 
ings used  as  temptu-ary  residenceB,  and  In  one 
of  such  buildings  a  small  quantity  of  goods 
had  been  stored  t<x  a  time.  ThiB  was  not 
a  use  for  "ctmimerc^  trade  or  busing," 
such  as  is  contemplated  tty  the  statut&i  Af< 
firmed. 


TURNER  et  al.  v.  BAILBY  et  al.> 
rSnoreme  Court  of  Washingtoo.    Oct  4,  189S.) 

COHPORATIOKB— StOCX  SDBSOBIFTIOXB  — FaTMIHT 

IS  FsorsBTT— Appeal— Pbacticb—Serviob 
OF  Btatbmbnt  of  Facts. 

1.  Where  all  the  stock  of  a  corporation  Is 
Issaed  in  payment  for  property  and  frandiises, 
honestly  believed  by  tne  parties  to  be  of  the 
par  value  of  the  stock,  a  snbseqaent  creditor  of 
the  corporation,  with  knowledge  that  the  stock 
was  so  iasned,  cannot  hold  the  stockholders  lia- 
ble on  the  ground  of  an  overvaluation  of  the 
properbr 

2.  Where  the  record  contains  a  notice  to 
defendant  that  a  statement  of  facts  Is  served 
upon  him,  and  notifying  him,  further,  that  the 
statement  of  facU  is  this  day  filed  in  the  cause, 
on  which  is  indorsed  defendant's  acceptance  of 
service,  dated  the  same  day  the  statement  of 
facts  was  filed,  the  appeal  will  not  be  dismissed 
on  the  ground  that  toe  statement  of  facts  was 
not  served  on  defendant  before  It  was  filed. 

Dunbar,  J.,  disseiyting. 

Appeal  from  superior  court,  King  county;  J. 
W.  Langley,  Judge. 

Action  by  Charles  Turner  and  another  against 
William  ¥i  BoUey  and  others.  From  a  Judg- 
ment fOT  pUUntlffa.  dtfendantB  Jacob  Furth 
and  others  appeaL  Bermed. 

Oarr  &  Preston  and  W.  R.  Bell,  tor  appel- 
lants.  G.  W.  Tomer,  for  responduta 

OORDON,  J.  Hw  leqMndenti  ban  moved 
this  court  to  strike  the  statement  of  facts*  and 
to  alilrm  the  Judgment,  for  the  reason  that  said 
statement  was  not  served  upon  xespondents 
before  the  filing  tbere<rf,  and  because  no  copy 
of  the  same  was  served  on  the  respond ents 
after  the  orlgmal  was  filed.  This  motion  Is 
supported  bj  the  aittdavlt  ot  (me  of  the  re- 
spondents. An  examination  of  the  record  dls- 
closQB  that,  uptm  the  day  of  filing  the  state- 
ment at  tacts  in  the  siqterlor  court*  tiie  ap- 
pellants aarved  upon  the  respondents  a  notice 
whldi,  after  entitling  the  cause  and  dlret^on  to 
the  reeptndents,  i»t)ceeds  as  foltows:  "Yon, 

iHiU's  Code,  I  2172,  eives  the  ezctnsivs 
right  of  purchase  of,  tide  lands  to  those  who 
have  made  valuable  improvuments  thprcon,  "in 
actual  use  for  commerce,  trade  or  business," 
for  60  days  following  the  illng  9i  ihtit  final 
appraisal. 

'Bahearing  denied. 
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and  each  of  7011,  are  hereby  notified  that  the 
defendants  John  Leary,  Jacob  Furth,  and  Wil- 
liam B.  BaUey,  desiring  to  have  a  statement 
of  facts  certified  In  the  aboTe-entltled  cause 
preparatory  to  appeal  to  the  supreme  court  ot 
the  state  of  Washington,  bare  prepared  snch 
statement  of  facts  aa  proposed  by  them,  and 
herewith  serve  a  c<^y  thereof  upon  you;  and 
you  are  further  notified  that  the  said  proposed 
statement  of  facts  is  this  day  filed  In  the  abore- 
entltled  cause."  It  further  appears  by  the  ad- 
mission of  service  indtnsed  by  counsel  for  the 
respondents  upon  the  original  statement  that 
a  copy  of  said  statement  was  "received  and 
service  of  same  accepted"  by  them  on  the  28th 
day  of  March,  (t>eh3g  the  date  upon  which 
said  original  statement  was  filed).  This,  we 
think,  is  Bufllcieut,  and  the  motion  to  strike 
the  statement  and  afilrm  the  judgment  will  be 
denied.  The  respondents,  claiming  as  Judg- 
mMit  creditors  of  the  Seattle  Terminal  Hallway 
&  Elevator  Company  (a  cc^poratioo  alleged  to 
be  Insolvent),  brought  this  action  in  the  su- 
perior court  t<x  King  county,  against  said  cor- 
poration, and  against  the  appellants  Forth  and 
Leary  and  defendant  Bailey,  seeking  a  decree 
for  the  payment  of  their  judgment  by  the  said 
appellants  and  Bailey,  as  stockholders  of  said 
corporatl(»i,  upon  the  ground  that  the  stock 
held  by  them  had  not  been  fnlly  paid.  It  Is 
alleged  in  the  complaint:  lliat  said  corpora- 
tion was  organized  on  the  29th  day  of  March, 
18UU,  with  a  capital  stock  of  $1,000,000,  di- 
vided Into  10,000  shares  of  91OO  each.  Tb^t, 
at  Its  organization,  appellants  and  defendant 
Bailey  each  subscribed  for  10  shares  of  its 
capital  stock,  of  which  they  have  ever  since 
been  the  owners  and  b<dderB;  and  that  they 
have  not  paid  ttx  the  same,  nor  for  any  port 
thereof.  That  snbeeQuently,  on  alrout  Septem- 
ber, VSHO,  the  said  appellants  and  defendant 
Bailey  became  the  owners  of  additional  shares 
of  capital  stock  of  said  cwpcnatlon,  as  followe: 
Appellant  Furth  of  WO  shares,  of  the  par  value 
of  ^,000;  (^peilant  Leary  of  T90  shares,  of 
the  par  value  of  ¥7i>,000;  and  defendant  Bailey 
of  790  shares^  of  the  par  valae  ot  (70,000. 
That  no  part  of  the  par  value  of  the  last-men- 
tioned shares  had  ever  been  paid,  either  by  the 
defendants  or  by  tbdr  ivedecesson  in  Interest 
That  on  the  7tb  ot  June,  1892,  the  defendant 
Waidilngtou  National  Bank  obtiUned  a  judg- 
ment in  the  suj)erlor  court  of  said  county 
against  the  t^eattle  Terminal  Railway  &  Ele- 
vator OomiMiny,  a  corporation,  for  the  sum  of 
¥S,76l.tJ7  and  costs.  Tttat  on  the  10th  of 
March,  1893,  an  execution  was  Is&ued  there- 
upon. Iliat  thereafter,  on  the  13th  of  March, 
1893,  the  sheriff  of  bOld  county  made  return  of 
said  execatlon,  reciting  bis  inability  to  find 
any  property  of  the  defendant  wherewith  to 
stttls^  said  judgment.  The  complaint  further 
alleges  that  part  of  said  judgment,  via.  the 
Bum  of  $1,467.19,  of  the  principal  th^eof,  was 
a  claim  held  by  C.  W.  Turner  (one  of  the  re- 
Rpcndents)  against  said  company  for  profes- 
eioDfll  services  performed  in  his  capacity  as 
flttomey  and  couoEelor  at  law,  and  moneys 


advanced  and  paid  by  him  for  said  company 

prior  to  the  entry  of  mid  judgment,  which 
claim  was  by  him,  prlw  to  the  commencement 
of  the  suit  In  which  judgmmt  was  rendered, 
assigned  to  ^Id  Washington  Natiooal  Bank, 
"not  for  the  use  or  benefit  of  said  bank,  nor 
with  any  Intention  that  said  bank  sliould  be- 
come the  owner  of  said  claim,  but  m^eiy  be- 
cause one  judgmrat  might  cover  the  said  claim 
and  also  the  claim  of  said  bank  against  said 
company,  •  •  •  and  for  the  further  reaaon 
that  tlK  merging  of  both  claims  in  one  Judg- 
ment would  save  expense  to  said  company, 
and  equally  protect  him  and  the  said  bank." 
it  is  farther  allied  that,  prior  to  the  com- 
mmcement  of  this  action,  the  said  bank  as- 
signed to  the  respondents  herein  an  lnta«at  in 
said  judgment  eQolvalent  to  $1,467.19.  It  al- 
so appears  that,  subsequent  to  said  ]ast-m«i- 
tioned  assignment,  the  said  company  paid  to 
said  bank  the  full  amount  of  Its  interest  in 
said  judgment,  remaining  unasslgned,  but  has 
never  paid  to  said  bank  or  to  respondents  any 
part  or  porticm  of  the  Interest  in  said  judg- 
ment so  assigned  by  the  book  to  the  respond- 
ents; also  alleges  that  the  trustees  of  the  car- 
poratloQ  have  refused  and  neglected  to  make 
calls  for  the  payment  of  the  capital  stock  of 
said  company.  The  Washington  National 
Bank  Is  made  a  party  defendant  under  tbe  al- 
legation thpt  it  was  requested  by  respondents 
to  johi  with  them  as  parties  plaintiff,  pm-- 
suant  to  the  statute,  but  refused  so  to  do.  The 
cwporatlon  defendant  entered  no  appearance 
in  this  action. 

Each  of  the  appellants  and  defendant  Bai- 
ley filed  separate  answers,  In  which  they  sev- 
erally set  out:  That  prior  to  the  organiza- 
tion of  the  corporation,  the  Seattle  Terminal 
Railway  St  Elevatcff  Company,  Amos  Brown, 
B.  F.  Shaubnt,  and  Thomas  Ewlog,  were 
the  owners  of  land  In  King  county,  and  of 
franchises,  rights,  and  privileges,  of  the  'val- 
ue of  upward  of  $1,000,000.  That,  being  de- 
sirous of  bringing  about  the  organization  of 
said  corporation  for  the  purposes  expressed 
In  its  articles,  and  also  of  obtaining  the  co- 
operation and  assistance  of  the  appellants 
and  defendant  Bailey,  and  to  obtain  their 
services  as  trustees  of  the  corporation,  they 
entered  into  an  agreement  with  them  where- 
by each  of  them  was  to  assist  in  the  i»*gani- 
zatlon  of  said  corporation,  and  subscrit>e  for 
10  shares  of  its  capital  stock,  and  accept  the 
office  of  trustee;  and,  In  consideration  there- 
of, said  Brown,  Shaubnt,  and  Swing  would 
convey  and  cause  to  be  conveyed  to  said  cor- 
poration all  of  the  property,  rights,  priv- 
ileges, and  franchises  heretofore  mentioned, 
in  payment  for  all  the  capital  stock  of  said 
coi^ioration;  and  that  it  was  In  pursuance 
of  such  agreement,  and  not  otherwise,  that 
defendants  took  part  In  the  organization  of 
said  corporation,  and  became  the  owners 
and  holders  of  10  shares  each  of  said  capital 
stock.  That,  upon  the  organization  of  said 
corporation,  said  Brown,  Shaubut,  and  Ew- 
ing  did  convey  and  cause  to  be  conveyed  to 
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It  an  pFopert7.  rights,  privnegeB.  and  fran- 
chises herein  referred  to,  and  the  same  were 
received  and  accepted  by  said  corporation  In 
full  payment  for  all  the  capital  stock  of  said 
corporation.  That  the  ralne  of  the  property 
so  conveyed  was  fnlly  91,000,000,  and  was  so 
believed  to  be  by  the  trustees  of  said  corpo- 
ration. That  thereafter,  for  the  parposes  of 
enabling  said  corporation  to  improve  Its  prop- 
erty, and  further  the  ends  and  purposes  for 
which  It  was  Incorporated,  it  became  neces- 
sary to  raise  money;  and,  to  accomplish  this 
end,  the  corporation  caused  to  be  Issued  250 
of  Its  first  mortgage  bonds,  of  a  par  value  of 
$1,000  each,  the  payment  of  which  was  se- 
cured by  a  first  mortgage  upon  all  of  Its 
property,  duly  executed  and  delivered  to  a 
trustee  That,  after  said  bonds  were  Issued, 
It  was  ascertained  by  said  corporation  that 
the  same  could  not  be  sold  at  the  par  value 
thereof  unless  some  Inducement  should  be 
offered  to  persons  to  subscribe  for  and  pur- 
chase the  said  bonds.  It  was  thereupon 
agreed  between  said  corporation  and  said 
Brown,  Shaubnt,  and  Ewing,  the  owners  of 
the  capital  stock,  that  every  person  who 
should  subscribe  for  and  purchase  one  or 
more  of  said  bonds  at  the  par  value  thereof 
should  be  entitled  to  receive  shares  of  the 
capital  stock  of  said  corporation  at  the  nomi- 
nal value  ai  eight  times  the  par  value  of  said 
bond  or  bonds  so  purchased  by  him;  and 
that.  In  pursuance  of  such  agreement,  the 
appellant  Fnrth  subscribed  for  and  purchased 
5  bonds  of  the  said  corporation  of  the  par 
value  of  $5,000,  which  last-mentioned  sum 
was  paid  Into  the  treasury  of  said  corpora- 
tion by  him;  and  thereupon  the  said  coi-po- 
ratlon  Issued  and  delivered  to  said  appellant 
400  fully  paid  up,  nonassessable  shares  of 
Its  capital  stock.  The  appellant  Leary  and 
the  defendant  Bailey,  In  pursuance  of  said 
agreement,  each  purchased  10  of  the  said 
bonds,  at  a  par  value  of  $10,000,  and  the  full 
sum  of  $10,000  was  by  each  of  them  paid 
into  the  treasury  of  said  corporation;  and 
thereupon  said  corporation  Issued  and  deliv- 
ered to  each  of  them  800  fully  paid  up,  nonas- 
sessable shares  of  the  capital  stock  of  said 
corporation.  That  it  was  further  agreed  that 
the  shares  of  stock  by  each  of  said  parties 
originally  subscribed,  viz.  10,  should  consti- 
tute and  In  fact  become  a  portion  of  the 
shares  received  by  reason  of  bis  subscription 
to  and  the  purchase  of  said  bonds.  In  other 
words.  It  was  agreed  that  the  10  shares 
which  each  of  said  appellants  had  originally 
subscribed  should  be  considered  a  part  of 
the  total  number  of  shares  to  which  he  be* 
came  entitled  by  reason  of  his  purchase  of 
the  bonds.  For  a  further  affirmative  de- 
fense.  It  was  alleged  In  each  of  the  separate 
answers  that  prior  to  the  7th  day  of  June, 
1892,  and  prior  to  the  existence  of  any  in- 
debtedness whatsoever  of  the  Seattle  Ter- 
minal RaOway  &  Elevator  Company  to  the 
Washington  National  Bank  or  to  the  plain- 
tlflb,  all  of  the  capital  attx^  at  said  com- 


pany had  been  fully  paid,  of  all  of  which  tlie 
defendant  bank  and  the  respondents  at  all 
of  said  times  had  full  notice  and  knowledge. 

By  way  of  reply  to  the  matters  set  forth 
In  these  answers,  the  respondents  alleged 
that  the  defendants  were  promoters  of  said 
corporation,  and  were  associated  with  Brown, 
Shaubut,  and  Ewing  and  other  persons  In 
that  behalf;  and  that  whatever  rights  or 
privileges  the  said  company  derived  from 
said  Brown,  Shaubut,  and  Ewing  they  de- 
rived pursuant  to  a  preconcerted  understand- 
ing between  them  and  said  defendants  and 
others  associated  with  them,  and  without 
any  consideration  whatever;  and  that  said 
properties,  privileges,  and  franchises  were 
without  any  value  whatever;  and  that  If 
the  same  were  designed  to  pay  any  subscrip- 
tion to  the  capital  stock  of  tbe  company, 
such  design  was  a  mere  color  and  device  uu 
the  part  of  the  persons  concerned  therein  to 
avoid  the  obligation  previously  voluntarily 
assumed  by  them  to  pay  their  respective 
subscriptions  to  tbe  capital  stock  of  said 
company;  and,  further,  that,  if  the  assign- 
ment and  the  transfer  of  said  property  was 
designed  to  pay  for  any  of  tbe  capital  stock 
of  said  company,  the  some  was  taken  by 
said  company  at  a  gross  overvaluation, 
which  was  intentional  and  fraudulent,  and 
intended  so  to  be.  Other  allegations  In  re- 
ply need  not  be  here  mentioned. 

Upon  the  trial  of  the  cause,  the  lower  court 
found  that  no  payments  whatever  had  been 
made  on  account  of  the  stock  held  by  the 
individual  def«idantB;  that  no  part  of  the 
subscription  or  price  thereof  has  ever  been 
paid  either  by  defendants  or  their  trans- 
ferrers; that,  as  to  such  shares  thereof  as 
they  respectively  took  by  transfer,  they  had 
knowledge  at  that  time  that  no  part  of  the 
Subscription  or  price  thereof  had  ever  been 
paid;  and,  as  conclusions  of  law,  the  court 
found  that  the  Indebtedness  due  and  owing 
from  them  on  said  account,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  said 
Judgment  (tbe  respondents'),  Is  a  trust  fund, 
to  which  respondents  are  entitled  to  look  for 
satisfaction  of  said  Judgment;  that  the  in- 
dividual defendants,  and  each  of  them, 
should  be  required  to  pay  into  the  registry 
of  the  court  a  sum  of  money,  on  account  of 
said  subscription,  necessary  and  sufficient  to 
fully  pay,  satisfy,  and  discharge  said  Judg- 
ment, together  with  costs;  and  a  decree 
.  therein  against  the  individual  defendants 
was  entered  accordingly,  from  which  this  ai>- 
peal  Is  prosecuted. 

The  evidence  Introduced  upon  the  trial  of 
this  cause  below,  and  transmitted  to  thfH 
court.  Is  very  voluminous;  and  the  number 
and  character  of  the  exceptions  which  appel- 
lants have  taken  to  the  findings  have  neces- 
sitated a  great  deal  of  labor  fipon  the  part 
of  this  court  in  the  examination  of  the  rec- 
ord. Having  reached  the  conclusion  that  the 
findings,  on  some  of  the  material  propoel- 
tlons  Involved,  are  not  only  against  the  great 
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weight  jpf  the  evidepce,  but  practically  with- 
out evidence  to  sutport  them,  and  tbat  the 
decree  In  favor  of  the  respondents  was  not 
only  erroneouB,  but  that  the  eame  should 
have  been  entered  for  the  appeUants,  we 
deem  It  unnecessary  to  here  consider  many 
of  the  questions  discussed  In  the  briefs  of 
counsel,  and  will  confine  this  opinion  to  a 
consideration  of  such  only  of  the  questions 
Involved  as  are  necessary  to  be  considered 
for  the  purposes  of  a  final  determination  of 
this  controversy. 

It  Is  admitted  by  the  respondents  that,  com- 
mencing at  a  time  some  two  months  after 
the  incorporation  of  the  Terminal  Company, 
and  continuing  until  some  four  or  five  months 
after  Judgment  was  entered  against  said  cor- 
poration in  favor  of  the  Washington  National 
Bank,  the  respondent  Turner  was  the  attorney 
for  BoXi  Terminal'  Company.  Without  here 
stopping  to  consider  whether  said  bank  could 
rightfully  assign  an  interest  in  a  portion  of 
the  judgment  which  it  held  (without  the  con- 
sult of  the  judgment  debtor),  or  the  other 
equally  Interesting  question  of  whether  re- 
spondentB  can  be  considered  to  have  been 
creditors  of  said  insolvent  corporation  at  any 
time  prltn*  to  the  date  of  the  assignment  to 
them  of  ft  portion  of  said  judgment  (which  as- 
signment was  made  on  March  13,  1883),  and 
coming  directly  to  the  main  question  here  In- 
volved, it  is,  in  our  judgment,  abundantly 
established  by  the  evidence  that  valuable 
properties,  franchises,  rights,  and  privileges 
were  secured  for  the  corporation  by  Brown, 
Sliaubut,  and  Ewing,  its  original  promoters; 
that  the  vatne  of  the  properties,  rights,  and 
franchises  so  seciired  for  It  was,  In  tbe  candid 
judgment  of  all  of  the  parties  at  tliat  time 
Interested  tho'ein,  believed  to  be  (l.OOO.OOO; 
and  that,  so  believing,  it  was  agreed  that  up- 
on their  securing  the  title  to  said  property, 
and  proper  assignments  of  said  franchises  and 
lights  to  said  corporation,  tbe  said  promoters, 
Tls.  Brown,  Shaubut,  and  Ewing,  should  be- 
come aititled  to  the  whole  of  the  capital  stock 
of  said  corporation.  That  such  was  In  fact 
the  agreement  and  understanding  arrived  at 
by  all  of  the  parties  Interested  In  Its  organiza- 
tion, and  by  an  of  the  parties  who  thereafter 
became  interested  as  owners  of  any  portion 
of  Its  stock,  the  record  in  this  case  leaves  lit- 
tle room  for  doubt  or  controversy.  It  la  equal- 
ly true  that,  at  the  time  of  the  trial  of  this 
caose  in  the  court  below,  the  property  was 
still  of  considerable  value,  as  shown  by  the 
evidence;  but  owing  to  a  combination  of  dr- 
cumstancea  over  which  the  appellants  bad  no 
control,  and  the  existence  of  conditions  for 
wlilch  tbey  are  In  no  wise  responsible,  tbe 
then  value  of  the  properties,  rights,  and  fran- 
chises which  bad  been  received  by  said  corpo- 
ration In  jt^ment  of  its  capital  stock  as  afore- 
said was  slight  as  compared  to  Its  value  at  tbe 
time  when  said  corporation  was  formed.  But 
It  does  not  follow  that  because  said  property 
and  frandilses  have  greatly  depreciated  in 
value,  or  even  become  entirely  worthless,  the 


appellants  In  this  action  should,  as  stockhold- 
ers,  be  held  liable  to  contribute  to  the  respond- 
ents, as  creditors  of  this  lns(4vent  corporation. 
Thetr  liability  therefor  could  only  result  from 
an  Intentional  and  consequently  fraudulent 
overvaluation,— something  which  the  evidence 
In  this  case  wholly  falls  to  establish. 

In  Coit  V.  Amalgamating  Co.,  119  U.  S.  343, 
7  Sup.  Ct  231,  the  court  say  of  the  subject  we 
are  heie  considering:  "The  plaintiff  contends, 
and  It  Is  the  principal  basis  of  his  suit,  that 
tbe  valuaticm  thus  put  upon  the  property  was 
illegally  and  fraudulently  made  at  an  amount 
far  above  Its  actual  value;  •  •  •  that  tbe 
articles  had  no  market  or  actual  value;  and, 
therefore,  that  the  capital  stock  issued  thereon 
was  not  fully  paid,  or  pa\A  to  any  substantial 
extent;  and  that  tbe  holders  thereof  were  still 
liable  to  the  corporation  and  Its  creditors  for 
the  unpaid  subscription.  If  It  were  proved 
that  actual  fraud  was  committed  in  the  pay- 
ment of  the  stock,  and  that  tlie  complainant 
bad  given  credit  to  the  company  from  a  be- 
lief that  its  stock  was  fully  paid,  there  would 
undoubtedly  be  substantial  groimd  for  the  re- 
lief asked.  But,  where  •  *  •  the  share- 
holdera  honestly  and  In  good  faith  pat  in 
property  instead  of  money  In  payment  of  their 
subscriptions,  third  parties  have  no  ground  of 
complaint.  *  •  *  But,  where  full-paid  stock 
is  iffiued  for  proper^  received,  there  must  be 
actual  fraud  in  the  transaction  to  enable  cred- 
itors of  the  corporatiofa  to  call  the  stockhold- 
ers to  account."  And  the  proposition  Is  fuUy 
sustained  in  the  following  cases:  Coflln  t. 
Ransdell  (Ind.  Sup.)  11  N.  B.  30;  Hospes 
Car  Co.  (Minn.)  50  N.  W.  1117;  Bank  v.  Al- 
den,  9  Sup.  Ct  332;  Medler  v.  Opera-House 
Co.  (N.  M.)  28  Fac.  551;  Douglass  v.  Ireland. 
73  N.  Y.  100;  Young  v.  Iron  Co.,  65  Mich.  Ill, 
31  N.  W.  814;  Iron  Co.  v.  Drexd,  90  N.  Y.  87; 
Gamble  v.  Water  Co.  (N.  Y.  App.)  2G  N.  B. 
201;  Phelan  v.  Hazard,  5  Dili.  45,  Fed  Caa. 
No.  11,008;  Carr  v.  Le  Fevre,  27  Pa.  SL  413; 
Bickley  v.  Schlag,  46  N.  J,  Eq.  533,  20  AtL 
250;  Du  Pont  v.  Tilden,  42  Fed.  87;  Spenae 
V.  Construction  Co.,  36  Iowa,  407.  In  lliomp. 
Stockh.  S  134,  It  Is  said:  "A  corporation  may 
take  in  payment  of  Its  shares  any  property 
which  It  may  lawfully  purchase.  Such  a 
transaction  Is  not  ultra  vires  or  void,  but  is 
valid  and  binding  upon  the  original  share  tak- 
ers and  upon  tbe  corporation,  unless  It  is  re- 
scinded or  set  aside  for  fraud.  While  such  a 
contract  stands  unlmpeached,  tbe  courts,  even 
where  the  rights  of  creditors  are  involved, 
will  treat  that  as  payment  which  the  parties 
have  agreed  sbould  be  payment."  Indeed,  the 
cases  are  numeroiis  in  which  It  Is  held  that, 
to  chanre  the  holder  of  stock  issued  upon  ahd 
for  the  purchase  (tf  property  Individually  for 
the  debts  of  tbe  company,  "It  Is  not  enough 
to  prove  that  the  property  has  been  purchased 
and  paid  for  at  an  overvaluation  through  a 
mere  mistake  or  error  of  Judgment  upon  the 
part  of  the  trustees,"  but  It  must  be  shown 
that  the  purchase  at  the  price  a^raed  upon 
was  in  bad  faith. 
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It  aiveari  from  the  evidence  In  tills  caw  i 
tbat  tlie  req>ondent  Turner  waa  present  at  a  | 
meeting  of  the  stockboldeis  of  said  Terndnal  i 
Company  beld  some  time  In  October  ct  Xo- 
vember,  1892,  at  vrbicb  meeting  a  proportion 
was  pending  looking  to  tbe  Tolontary  sub- 
scription of  tbe  stockboldort  of  an  amount 
snffident  to  pay  certain  labor  dalma,-^debt- 
edneas  incnrred  by  tbe  corporation  In  tbe  line 
of  Improrements  to  building  a  railway  and 
erecting  warehouse*  upon  Its  properties.  This 
meeting  was  held  some  five  or  six  months 
prior  to  the  time  of  tbe  assignment  by  the 
bank  to  respondents  of  an  Interest  In  tbe 
Judgment  wblch  said  bank  held  against  tbe 
defendant  corporatl<Hi.  There  Is  some  uncer- 
tainty as  to  whether  the  respondent  was  pres- 
ent at  such  meeting  in  tbe  capacity  of  an  at- 
torn^ representing  the  Interests  of  certain 
stockholdMS,  or  as  the  personal  representative 
of  bis  &tber-lo-law,  Noah  Armstrong,  a  stock- 
bolder  in  the  company,  or  as  owner  of  certain 
bonda  of  the  company  which  be  himself  held; 
bat  we  deem  It  imlmp(xtant  to  determine  In 
what  capad^  be  appeared.  Concerning  tbe 
part  which  respondent  took  In  tbe  proceedings 
at  said  meeting,  we  quote  from  tbe  testimony 
of  Judge  Burke,  as  follows:  "We  entered  In- 
to the  dlacuBBlon  of  the  qnestlon  of  contribut- 
ing to  a  fund  to  pay  oft  tbe  laborers  and  other 
creditors,  and  there  was  a  general  agreement 
of  opinion  on  the  part  of  those  present  that  it 
would  be  well  to  do  it;  but  General  Turner 
[respondent]  objected,  on  the  ground  that  be 
did  not  tblnk  that  the  bondholders  or  stock- 
boldon  were  under  any  legal  or  moral  obliga- 
tion to  pay  any  debt  of  the  company,  that  the 
stock  was  fully  i>aid  stock,  and  that  the  prop- 
erty given  In  payment  of  It  was  worth  the 
stock;  and  he  did  not  see  any  reason  why  he 
should  be  asked,  or  any  stockholder  should  be 
asked,  to  put  their  bands  In  tbelr  pockets  to 
pay  money  gratuitously  on  these  debts."  The 
wltneffiea  Brown  and  Ballard,  who  were  also 
l^eseut  at  said  meeting,  gave  substantially 
like  testimony  as  to  what  respondrat  Turner 
s^d  at  said  meeting.  This  is  Important  only 
as  tending  to  show— what  we  think.  In  the 
absence  of  any  evidence  upon  the  question, 
might  and  should  readily  be  Inferred  from  the 
fact  of  blB  long  connection  with  this  corptua- 
tloa  as  Its  counsel— that  be  was  at  all  times 
cognizant  of  the  fact  that  the  enUre  capital 
stock  of  tbe  corporation  had  been  accepted  as 
a  consideration  for  tbe  properties,  rights,  and 
francblaea  transferred  to  It  by  the  ordinal 
promoters,  and  that.  In  pursuance  of  such 
understanding  and  agreement,  the  stock  bad 
at  all  times  been  considered  as  fully-pald  and 
□onasaessable  stock;  and  hence  he  should  not 
be  heard  to  question  tbe  sufficiency  of  the 
consideration  received  by  tbe  corporation  for 
Its  stock,  or  the  legality  of  thd  agreement 
reached  concerning  It.  The  respondents  do 
not  appear  to  question  the  correctness  of  the 
proposition  contended  for  by  appellants,  viz. 
that  tbe  capital  stock  of  a  corporation  organ- 
ized under  our  law  may  be  paid  for  either  In 


I  monar  or  money's  worth,  which  appears  to 
1  be  the  settled  rule.  In  the  absence  of  charter 
1  restrictions  or  provisions  of  statute  forbidding 
It 

We  conclude  that  the  court  below  eared  In 
finding  that  no  part  of  the  stock  of  which  the 
appellants  are  the  owners  had  been  paid,  and 
In  condudlug  that  appellants  or  either  of  them 
are  indebted  in  any  sum  for  or  on  account  of 
tbe  shares  of  stock  held  by  them  or  either  of 
them,  and  In  falling  to  find  that  all  of  the 
capital  stock  of  said  coi-poratlon  had  been 
fully  paid  for  in  property  received  and  accepts 
ed  by  said  corporation  in  full  payment  of  its 
stock,  from  which  It  follows  that  tbe  decree 
must  be  reversed,  and  the  cause  remanded  to 
the  lower  court,  with  Instructions  to  proceed 
to  enter  Judgment  for  tbe  appellants,  and 
against  the  respondents,  in  accordance  with 
this  opbiion. 

HOTT,  G.  3:  and  ANDBBS,  concnr. 
DUNBAR,  J.,  dissents. 


WARD  T.  SPRINGFIELD  FIRE  &  HABINB 
INS.  CO. 

(Snprane  Oonrt  of  Washington.  Oct  8, 1886.) 
Nonoa  Of  AfFBAt.— EVIDB5CS  or  Snvios— Ju- 

RISDICTIO!T  Amu  RSVITTITDR. 

1.  Bxtrinslc  evidence  cannot  be  received  by 
the  supreme  court  to  show  that  the  notice  of 
appeal,  which  appears  from  the  record  to  hava 
been  served  too  late,  was  in  fact  served  with- 
in the  statutory  time. 

2.  After  a  rehearing  has  been  denied,  and 
a  r^culorly  issued  remlttitar  transmitted  to  the 
conrt  below,  the  wprane  court  has  no  further 
Jurisdiction  of  the  cause. 

Motion  to  recall  a  remittitur  and  reinstate 
an  appeah  -For  former  report,  see  38  Fac.  908. 

ANDERS,  J.  When  this  cause  came  on  for 
trial  at  the  October,  1894,  session  of  this  court, 
the  appeal  was  dismissed  on  motion  of  re- 
spondent, for  the  reason  that  It  appeared  that 
the  notice  of  appeal  and  the  appeal  bond  bad 
not  been  filed  In  the  cotu-t  below  within  tbe 
time  limited  by  section  4  of  the  appeal  act 
of  March  8,  1893  (Laws  1893,  p.  121).  On 
December  18,  1894,  the  appellant  filed  a  mo- 
tion or  petition  for  a  rehearing  and  for  a  re- 
instatement of  the  appeal,  which,  after  due 
cfmsideratlon,  was  denied,  and  on  April  26, 
1895,  tbe  remittitur  was  transmitted  to  the 
trial  court  On  May  17,  1805,  appellant  filed 
this  motion  to  recall  the  remittitur,  and  to 
reconsid^  the  order  of  dismissal  and  refusal 
to  reinstate  the  appeal,  as  prayed  In  the  pre- 
vious motion. 

By  tbe  section  of  the  statute  above  men- 
tioned the  notice  of  appeal  and  the  proof  of 
service  thereof  become  a  part  of  the  record, 
for  the  reason  that  the  clerk  Is  required  to 
enter  the  same  in  the  Journal  of  the  court 
It  la  alleged  in  this  motion,  as  It  was  In  the 
previous  one,  that  as  matter  of  fact  the  no- 
tice, oi  appeal  was  served  aa  December  1, 
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1894,  and  not  on  NoTember  23,  1894,  as  ap- 
pears by  the  record;  and.  In  order  to  establish 
the  tmth  ci  this  allegation,  the  learned  coun- 
sel for  appellant  have  tenda^d  aereral  affl- 
darlts,  which  they  ask  this  conrt  to  consider. 
This  we  cannot  do.  It  Is  said  lo  Elliott,  App. 
Free.  I  186,  that:  "Appeals  are  tried  hj  the 
record.  The  transcript  Is  the  sonrce  from 
which  appellate  trlbonals  obtain  their  knowl- 
edge of  the  tacts  Inrolred  In  the  controrersy 
between  the  parties  before  them,  as  well  as 
the  source  from  which  they  derive  their  knowl- 
edge of  the  questions  upon  which  it  Is  their 
duty  to  pronounce  Judgment  •  •  •  The 
record  as  embodied  In  a  properly  prepared  and 
duly  authenticated  transcript  Imports  abso- 
lute verity,  and  cannot  be  aided,  varied,  or 
contradicted  by  extrinsic  evidence."  See,  also, 
Haynes,  New  Trials  &  App.  §  283;  McDon- 
ald V.  Bowman  (Neb.)  58  N.  W.  704;  Carey 
T.  Brown.  68  Cal.  ISO;  In  re  Fifteenth  Ave. 
Extensloui  64  GaL  179;  Boyd  v.  Burrel,  60 
GaL  280.  In  the  last-mentioned  case,  which 
Is  directly  In  point,  the  court  said:  "In  deny- 
ing a  rehearing  In  this  cause,  we  ttalofc  It 
proper  to  say  that  the  transcript  shows  that 
the  notice  of  appeal  was  served  on  the  18th 
of  December,  1879.  and  filed  on  the  30th  of 
January,  ISSO.  An  attempt  Is  made  to  ihow 
by  affidavit  before  this  court  that  It  was 
filed  at  an  earlier  day,  and  within  the  time 
allowed  by  law.  This  cannot  be  allowed. 
It  was  80  held  In  Boston  v.  Uayoes,  31 
Cal.  107.  The  record  of  the  court  below 
cannot  be  altered  or  amended  by  proof  made 
In  this  court.  If  it  Is  Incorrect,  that  must 
be  made  to  appear  by  proper  evidence  to 
the  court  below,  which  has  power  to  alter 
it  so  as  to  make  It  speak  the  truth.  It  would 
be  a  departtire  from  all  principle  to  allow 
a  record  sent  to  this  court  to  be  assailed 
by  evidence  of  less  dignity  than  a  record. 
See  Smith  v.  Brannan,  13  Cal.  107;  Bonds  v. 
Hickman,  29  Cal.  460;  Satteriee  v.  BUss,  -^6 
Cal.  521.  The  party  must  seek  relief  in  the 
court  from  wlileh  his  appeal  was  prosecuted." 
What  Is  there  said  expresses  the  settled  doc- 
trine of  the  courta,  and  we  have  seen  no  case 
to  the  contrary.  It  appears  that  respondent's 
brief  was  served  on  appellant's  counsel  on 
April  13,  1894,  and  that  the  transcript  was 
not  forwarded  to  this  court  for  several  days 
thereafter.  Appellant  therefore  had  an  op- 
portunity, before  the  record  was  filed  In  this 
court,  not  only  to  know  that  the  respondent 
Intended  to  ask  for  a  dismissal  of  the  appeal 
In  this  court,  but  also  to  apply  to  the  lower 
court  to  correct  the  record,  if  Incorrect,  and 
make  It  speak  the  truth.  But,  even  If  we 
had  the  power  to  correct  the  record,  It  Is  now 
too  late.  After  the  hearing  of  the  motion  to 
reinstate  the  cause  and  the  transmission  of 
the  remittitur  to  the  court  below,  the  cause 
passed  entirely  from  the  control  of  this  court 
Wolferman  v.  Bell,  8  Wash.  140,  35  Pac.  603. 
The  remittitur  In  this  case  was  not  Irregularly 
issued,  and  having  been  withdrawn  In  order 
to  anspend  proceedings  In  the  court  below  dur- 


ing the  pendency  of  this  motion.  It  wDl  forth- 
with be  returned  to  the  superior  conrt  The 
motion  must  be  denied,  and  It  Is  so  ordered. 

DTTNBAB  and  SCOTTT,  JJ.,  concur. 


STATB  «  tA  BANOROFT-WHITNBT  CO. 
v.  PBIGB,  Seccetaiy  of  8tat& 

(Supreme  Conrt  of  Washington.    Oct  8^  1808.) 

ConTOAOTS— CONSTBDCTiOir. 

The  contract  between  the  state-  and  the 
B.-W.  Co.  regarding  the  printing  of  the  future 
state  Reports  required  tne  secretary  of  state 
to  sell  to  the  compaoy  the  plates  of  the  volomea 
already  published  by  the  state  at  the  "actual 
cost"  of  the  same  to  the  state,  as  shown  by  the 
original  bill  from  the  state  reporter.  The  vol- 
umes had  been  printed  by  the  state  from  the 
original  type,  and.  In  compliance  with  a  subse- 
quent act,  stereotyped  plates  were  made  from 
the  type,  at  a  subsequent  cost  of  50  cents  per 
plate.  Held,  that  the  actual  cost  of  the  plates 
was  50  cents  per  plate,  and  the  state  was  not  en- 
titled to  an  additional  sum  for  composition.  Dun- 
bar, J.,  dissenting. 

Proceeding  In  mandamus,  on  the  relation  of 
the  Bancroft-Whitney  Company,  against 
James  S.  Prioe^  aa  ■ecratai7  of  Bt^&  Qzhd^ 
ed. 

Solon  T.  Winiams  and  Stnm^  Allen, 
Hughes  &  UcMlcken,  for  petltltMOW.  James 
A.  Halght,  for  respondent 

SCOTT,  3.  This  Is  a  proceeding  In  man- 
damus, and  is  submitted  upon  an  agreed 
statement  of  facts.  At  the  last  session  of 
the  legislature,  an  act  was  passed  relating  to 
the  printing  of  the  Supreme  Court  Reports. 
The  reporter  was  directed  to  enter  Into  a 
contract  with  llie  relator  for  the  publication 
of  future  Reports  during  a  period  of  10  years. 
The  act  further  provided  that  the  respond- 
ent should  sell  to  the  relator  the  stereotyped 
plates  of  the  published  Reports  (volumes  1 
to  9,  inclusive),  upon  the  following  condi- 
tions: "Whenever  the  number  of  copies  of 
said  volumes  oa  hand  in  the  secretary's  of- 
fice shall  reach  the  minimum  number  of  one 
hundred  (100)  then  the  secretary  shall  aell  the 
plates  of  such  volume  or  volumes  at  the  ac- 
tual cost  of  the  same  to  the  state  of  Washing- 
ton, as  shown  by  the  Item  on  the  original  bill 
from  the  state  printer."  And  further:  "That 
said  Bancroft-Whitney  Company  will  enter 
into  a  contract  with  the  secretary  of  state  to 
reprint  such  volume  or  volumes  at  once,  and 
to  keep  on  hand  and  for  sale,  for  not  less 
than  ten  years,  a  sufficient  number  of  copies 
to  supply  all  demands  from  the  state  and 
public,  at  the  uniform  price  of  two  dollars 
and  fifty  cents  ($2.50)  per  volume."  A  eon- 
tract  was  entered  Into  between  the  r^>orter 
and  the  relator,  under  sections  2  and  3  of 
said  act  and  volume  10  of  the  Reports  was 
published,  and  300  a^ies  thereof  were  ten- 
dered to  the  respondent  Prior  tbareto  the 
number  of  copies  of  certain  ct  the  inertoiu 
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fteports  bad  reacbed  the  mlnlmiim  of  100, 
and  less;  and  the  respondent  demanded,  as  a 
condition  precedent  to  his  receiving  said  300 
copies  of  Tolnme  10,  and  laBnlng  his  c«-tlfl- 
cate  of  acknowledgment  therefor,  that  the 
relator  should  pundiase  the  stereotyped  plates 
of  said  Tolnmes  to  be  reprinted.  It  Is  con- 
ceded that  the  relator  was  willing  and  oftered 
to  do  this  at  the  rate  of  50  cants  per  plate, 
bnt  the  respondent  demanded  a  greats  snm, 
as  the  actual  cost  of  said  plates;  and  claim- 
tag  that  the  two  contracts  prorlded  for  In 
the  act  were  Interdependent,  npon  the  refosal 
<a  the  r^tor  to  purchase  said  {datss  at  a 
greater  price  than  50  cents  per  plate,  he  re* 
fnsed  to  recelTe.  and  Issue  his  cotlflcate  of 
acknowledgment  for,  said  80O  copies  of  vol- 
ame  10,  and  this  proceeding  wu  Instituted  to 
determine  tiie  controversy. 

The  relator  contends—First,  that  tiie  coor 
tracts  provided  for  In  the  act  are  Independ- 
est  ones,  and  that  the  re8p(»dent  cannot  re- 
fose  to  rec^ve  volume  10,  under  the  first  coo- 
tract,  even  though  the  relator  failed  to  car- 
ry out  the  second  contract;  and,  second,  that 
the  price  of  the  plates  is  fixed  by  the  act  at 
50  cents  per  plate.  Owing  to  the  conclosioa 
we  have  reached  as  to  the  aecraid  point,  a 
decision  of  the  first  Is  nnnecessary.  Tolunes 
1  to  9  of  the  Reports  were  published  by  the 
state  printer,  at  the  expense  of  the  state, 
under  a  previous  act  of  the  legislature  (Laws 
1881,  p.  74>*  the  paper  and  material  used 
tiiereln  bdng  furnished  by  the  state.  Said 
volumes  were  printed  from  the  original  type, 
lliereafter.  In  c<Hn);^iance  with  sectlou  S  of 
said  act,  stereotyped  plates  were  made  by  the 
state  printer,  he  furnishing  the  material;  and 
tbey  were  (diarged  tax  ta  the  bills  submitted 
by  him  as  a  separate  and  distinct  Item,  at 
die  rate  of  50  cents  per  plate.  It  Is  c<»- 
tended  ttie  respondent,  however,  that  this 
does  not  represent  the  actual  cost  of  said 
plates  to  the  state,  and  that  the  state  Is  en- 
titled to  an  additional  sum  for  eomposlti<Mi. 
Bat  we  do  not  think  this  contention  can  be 
sostalned.  The  composltira  was  a  necessary 
part  (tf  tiie  wwk  In  publishing  the  Beports 
orlglnaUy.  The  maUng  of  the  plates  was  a 
secondaiT  matter*  and  caused  no  additional 
work  In  pnUlshlng  the  volumes  originally, 
and  in  no  wsy  Increased  the  cost  of  the  first 
publication.  Nor  do  we  find  enough  in  the 
language  of  the  act  to  sustain  the  respond- 
ent's c<mt«it1on.  The  word  "actual"  lends 
DO  additional  significance.  "Actual  cost"  can 
mean  no  more  than  cost,  and  cannot  con- 
trol the  clause,  "as  shown  by  the  item  on  the 
original  bill  from  the  state  printer,"  This 
itom  was  50  cents  per  plate.  It  Is  perhaps 
true  that  the  act  might  better  have  used  the 
words  "fifty  cents  per  plate,"  but  the  sped* 
ficatlon  given  was  Just  as  explicit,  and  leaves 
no  room  fw  construction.  We  are  of  the 
opinion  that  the  wrtt  should  Issue,  directing 
the  respondent  to  receive  said  300  ct^les  of 
Ttrtume  10,  and  give  the  relatw  bis  certificate 
of  aeknowledgment  thereof,  npon  the  rdator^ 


complying  with  the  oft«>  to  purchase  flie 
plates  as  speclfled. 

HOTT,  a     and  ANDBBS.  J.,  concur. 

DUNBAR,  3.  (dissenting).  I  think  tin 
phrase  "actual  cost"  was  used  by  the  Iegl»- 
lature  In  the  most  comprehensive  sense,  In- 
tending to  Include  all  tbe  material  and  labor 
that  was  necessary  to  produce  the  plates. 
If  the  state  had  the  type  already  set,  on  some 
prior  contract,  by  reason  of  which  the  plates 
could  be  produced  at  a  lower  rate,  that  was 
a  benefit  which  sbould  Inure  to  the  state,  and 
which  should  not  be  appropriated  by  the 
plalntiflr.  Not  do  I  think  the  expression,  "as 
shown  by  the  Item  on  the  original  blU,"  Is 
controlling.  The  legislature  personally  did 
not  know  what  the  Itemised  bill  would  show, 
but  natnraUy  supposed  It  would  show  the  ac- 
tual cost,  and  the  actual  coat  was  the  essen- 
tial thing  in  the  mind  of  the  legislature.  The 
bill  of  the  printer  was  simply  referred  to  as 
a  source  of  Information.  Believing  that  the 
acta  were  interdependent,  it  follows  that.  In 
my  Judgment,  fbio  wtlt  should  be  d«iled. 


BNQLISH  et  aL  v.  GRINSTEAD. 

(Supreme  Ooort  of  Washington.    Oet  21, 

1885.) 

RssmssKnr  or  Oortriot— Fiua  Rsphbsssta- 

TIOH8. 

Statements  <hi  tbe  sale  of  a  note  secared 
by  a  mortgage,  as  to  the  condition  of  tbe  prop- 
erty covered  by  the  mortgage,  which  the  ven- 
dor alleged  were  based  on  information  derived 
from  third  persons,  are  e^tessloaa  of  opin- 
ion, and,  if  untrue,  afford  no  grotuid  for  a  ce- 
BclBBlon  of  the  sale,  where  the  vendor  refused  to 
guaranty  the  note,  and  the  vendees  took  other 
steps  to  ascertain  for  thonselves  tiie  value  of 
the  note  and  mortgage. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James     Moore,  Judge, 

Action  by  Albert  Bngllsh  and  others  against 
Rllda  Orinstead.  There  was  a  judgment  for 
plaintiffs,  and  defendant  appeals.  Bevened. 

Btchardson  ^  Williams  and  Blake  ft  Post, 
for  appelant  I*  H.  Prathw,  tor  respond- 
ents. 

HOYT,  O.  J.  By  this  action  respondents 
sought  to  avoid  a  purchase  by  them  of  a  cer- 
tain note  and  mortgage  held  by  the  appel- 
lant Ihe  ground  upon  which  this  was  sought 
was  that  respondents  had  been  induced  to 
purchase  said  note  and  mortgage  by  false 
representaticms  as  to  them,  and  as  to  the  con- 
dition of  tbe  property  covered  by  the  mort- 
gage, and  of  the  corporation  by  which  it  was 
executed.  Uptm  the  trial  the  superior  court 
found  the  facts  to  be  substentlally  as  con- 
tended for  by  the  respondents,  and  entered  a 
decree  as  prayed  for  in  the  complaint  Such 
fillings  of  fact  were  duly  excepted  to  by  tbe 
appellant,  and  It  la  here  contended  by  ber 
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tbat  th9  «rld«we  tntradwed  m  not  mOr 
doit  to  varnnt  tlie  court  In  finding  u  It  did. 
Tbera  la  little  or  no  di^nte  u  to  titae  lav 
governing  tranraetl<»w  9t  tbd  kind  taiTolTed 
In  this  controTetsy,  and  tbe  qneBtioo  for  oni 
decision  la  mainly  one  of  fact  It  bas  been 
onr  datjr  to  examine  tbe  proofi  contained  In 
the  record  for  tlie  purpose  of  aacertalnlng 
whether  the  r^resmtationa  made  by  tbe  ap- 
pellant at  tin  time  she  sold  tbe  note  and 
mortgage  were  of  material  facta  which  ibe 
stated  to  be  true,  or  were  simply  of  tastB 
which  she  believed  to  be  true  hj  reason  of 
certain  information  which  she  bad  obtained, 
which  information  was  at  the  time  made 
known  to  tile  rcqtcmdents.  If  tbe  represen- 
taticms  were  of  the  first  class,  both  parties 
acree  that  the  contract  of  sale  could  be  avoid- 
ed. On  tbe  other  hand,  if  they  were  of  the 
second  dass,  it  is  subatantlally  agreed  tbat 
they  furnished  no  sufficient  reason  for  a.T<AA- 
Ing  tbe  ccratract  of  sale.  Tbe  proofs  show 
that  there  were  some  expressions  made  use  of 
by  the  appellant  which,  it  taken  alone,  would 
se^  to  warrant  the  constmction  put  upon 
them  by  tbe  re^Mideats;  but  wbeo  tb^  are 
construed  in  connection  with  other  state- 
ments made  by  her  at  the  same  time,  It  seems 
clear  to  na  tbat  she  never  at  any  dme  faitoid- 
ed  to  npresent  as  an  absolute  fact  anything 
In  connection  with  tbe  note  and  morgage,  the 
property  covered  by  the  nKHrtgage,  or  the  cor- 
poration 1^  which  It  VTBB  made.  In  every 
convexsatlon  in  which  she  made  any  state- 
ments as  to  tbe  mortgage  being  good,  w  as 
to  tbe  CfUiditton  of  tbe  property  covM«d  by  It, 
she  miUle  it  clear,  by  db^  statement  or  lan- 
guage equivalent  thereto,  that  she  had  no 
Iteranial  knowledge  as  to  auch  facta,  but  as- 
serted them  to  be  true  by  reason  of  her  be- 
lief, growing  out  oi  Information  which  slie 
had  received  from  other  parties.  Snch  state- 
ments  on  her  part,  when  taken  in  connection 
with  the  conceded  fact  that  she  expressly  re- 
fused to  In  any  manner  g\iarantee  the  note 
and  mortgage,  cranpel  us  to  hold  that  the  rep- 
resentetlons  made  by  b&  were  not  Intended 
to  be  more  than  ezpresalons  of  opinion  as  to 
the  value  of  the  note  and  mortgage.  Not 
only  does  this  appear  from  the  qualifying 
statements  made  liy  her  whenever  she  repre- 
sented the  note  and  mortgage  to  be  good, 
but  it  further  appears  from  the  conduct  of  the 
respondente  in  connection  with  tbe  purchase. 
If  they  bad  Intended  to  rely  n[)on  her  repre- 
Bentatlons,  they  would  not  have  been  likely 
to  have  token  the  steps  which  they  did  to 
ascertain  for  themselves  as  to  the  value  of 
the  note  and  mOTtgage;  nor  would  they  have 
been  llk^y  to  liave  been  content  with  the 
loose  Btatemente  as  to  the  mortgage  being 
good,  when  in  connection  therewith  was  her 
posltlTe  refusal  to  in  any  manner  guarantee 
them  to  be  good.  The  flndlugs  of  fact  as 
to  these  representations  are.  In  onr  opinion, 
unsupported  by  the  proofs,  and  for  tliat  rea- 
Boa  must  be  set  aside;  from  which  It  will 
follow  that  the  Judgment  and  decree  must 


be  r«rer«ed.  and  the  cauae  remanded,  wltt 
instnictkHU  to  dlamlas  it 

DUNAiLB,  AMDBBS,  and  800TT,  m 
cur. 


BANDERS  V.  filAIN  et  al 
(Snpreme  Court  of  Waablngtoa.   Oct  21, 

FbAUDULBHT  CoNTBTANCB— ChattcX.  ItOKTBAmm— 

BZTBSBioK  or  Patmbhts. 
A  chattel  mortgage,  made  In  good  faith, 
wOI  not  be  set  airide  as  in  fraud  of  creditors  be- 
cause after  Its  execution  the  mortgasees  agreed 
that  the  time  for  paying  some  of  the  install- 
ments should  be  eziended,  and  consented  to  the 
payment  of  certain  small  soma  which  were  be- 
ing nrgently  pressed  against  the  mortgagor. 

Appeal  from  superior  court;  Spoltane  county; 
James  Z.  Moore,  Judge. 

Acticoi  by  Edwin  D.  Sandos,  assignee  of  A. 
M.  Orchard,  an  insolvent  debtM-,  against  Main 
A  Winchester,  eopartneia,  and  another,  to 
have  a  chattel  mortgage  declared  fraodaleoL 
From  a  judgmoit  tat  deCendants,  plalntlfl  ap- 
peals. Affirmed. 

B.  A  J.  W.  Douglaa,  McBroom  &  McBroan, 
and  Jones,  Toorbeea  ft  Stepbentb  tor  ajn^Uant 
Blake  &  Post,  for  revo&denta. 

HOTT,  a  J.  By  ttda  action  the  appelant 
sought  to  have  a  certain  mortgage  in  favor  of 
respondente  declared  fraudulent  as  against  the 
creditors  of  tbe  mortgagor  qd.  the  ground  tbat 
It  was  not  made  solely  for  the  boieflt  of  the 
mortgagees,  but  was  Intended  as  a  cover  to 
aid  the  mortgagor  in  delaying  the  claims  of  his 
other  creditors.  The  cause  was  heard  upon 
the  pleadings  and  proote,  and  the  finding  of 
the  superior  court  was  against  the  claim  of 
the  appellant  A  careful  examination  of  tbe 
record  has  convinced  us  that  no  other  finding 
could  have  been  rightfully  mada  W4  have 
been  unable  to  find  anything  In  tbe  proofs 
which  tended  to  show  that  the  mortgage  was 
not  made  by  the  mortgagor  and  accepted  by 
the  mortgagees  in  the  best  of  faith  for  the  pur- 
poses appearing  upon  Ite  face.  There  was 
some  testimony  tending  to  show  that  scmie 
time  after  the  mortgage  was  made  there  was 
a  consent  on  the  part  of  tbe  mortgagees  tbat 
the  time  In  which  some  of  the  installments 
were  to  be  paid  should  be  extended.  It  also 
appeared  that  tbe  mortgagees  consented  to  the 
payment  of  oerteln  small  sums  which  were  be- 
ing urgently  pressed  against  the  mortgagw; 
but  the  mortgage,  having  been  made  In  good 
faith,  was  not  rendered  fraudulent  by  these 
transactions.  Tbe  facte  proven  bring  tbe  case 
within  the  mle  announced  by  this  court  In 
Warren  v.  His  Creditors,  3  Wash.  48,  28  Pac. 
257,  and  Ephrahn  v.  Kdleher,  4  Wash.  243,  29 
Pac  986.    The  judgment  must  be  affirmed. 

ANDERS,  SCOTT,  and  DUNBAS.  JJ..  oon- 
cur. 
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@aprem»  Court  of  Waihinccoo.   Oct  21, 

LnuTATioNS— Reootibt  or  Stbbit  AssBSSHanr. 

Under  Code  Proc.  S  120,  pioTidiog  that 
"an  actioo  for  relief  not  hereinbefore  provided 
for  ahaU  be  commenced  wlthio  two  years  after 
the  canae  of  action  has  accrned,"  and  section 
lit!,  makins  UnutadoDS  apply  to  actions  broogbt 
in  tbe  name  of  a  public  corporaticm  as  well  as 
to  Rctiona  private  persons,  an  action  to  fore- 
close a  lien  for  a  street  awwment  nraab  be 
brought  withla  two  yean  fram  th«  tinw  the 
right  to  foreclose  accrues. 

Appeal  tram  rapolor  court,  Spokane  coun- 
ty; Jamm  Z.  Hoon^  Jndge^ 

Actum  hy  the  city  of  Spokane  Bsalnat  W. 
W.  Stereos  and  others  to  forecIoM  street  u- 
sesament  liens.  From  a  Judsment  tot  de- 
feodauts,  plaintiff  appeals.  Affirmed. 

W.  H.  Flnmmer,  for  appellant  W.  A. 
Lewis,  and  H.  D.  Crow,  t<a  Tsspondents. 

DUNBAR,  J.  This  Is  an  action  brought 
by  the  dly  of  Spokane,  a  municipal  corpora- 
tion, for  the  purpose  of  forecloatug  a  Hen, 
created  by  an  assessment  for  street  grading, 
against  the  property  of  the  respondents.  The 
complaint  was  in  tbe  r^ular  form,  and  to  It 
a  demurrer  was  interposed,  alleging  (1)  that 
the  complaint  did  not  state  facts  sufficient  to 
consUtnte  a  cause  of  action  against  the  de- 
fendants, and  (2)  that  this  action  was  not 
commenced  within  the  time  limited  by  law. 
With  the  view  we  entertain  of  the  second 
proposition.  It  will  not  be  necessary  to  discuss 
the  first  It  is  conceded  by  the  appellant 
that.  If  the  statute  of  limitations  prevails,  tbe 
contention  of  the  respondents  must  be  sus- 
tained; but  It  is  Inedsted  by  the  appellant 
that  tbe  statute  bebig  silent  with  reference 
to  the  commencement  of  actions  for  the  fcffe- 
dosure  of  tax  liens.  Its  claim  could  only  be 
imxred  by  the  lapse  of  time  according  to  the 
common  law.  We  think  the  statute  cannot 
be  so  construed.  The  time  for  commence- 
ment ot  actions  is  provided  for  in  the  Oode 
of  Procedure  by  sections  111  to  120,  inclusive. 
Tbe  limitation  on  an  action  of  this  kind  is  not 
qieciflcally  provided  for  In  any  of  tbe  sections 
antecedent  to  section  120,  bnt  that  section 
provides  that  "an  action  for  relief  not  here- 
inbefore provided  for  shall  be  commenced 
within  two  years  after  the  cause  of  action 
shall  have  accrued."  Some  cases  are  cited 
by  tbe  appellant  to  the  effect  that  the  statute 
of  limitations  wlU  not  apply  to  municipal  coi^ 
porations  In  proceedings  of  this  kind.  What- 
ever might  be  said  of  tbe  weight  of  authority 
on  that  question  under  statutes  less  specific 
than  ours.  It  seems  certain  to  our  minds  that 
the  iffOTlslon  of  section  122,  viz.  "the  llmlta- 
tioiw  prescribed  in  this  act  shall  apply  to  ac- 
tions brought  In  the  name  of  the  state  or  any 
county  or  other  public  corporation  therein,  or 
for  Its  benefit  In  the  same  manner  as  to  ac- 
tions by  private  parties,"  calls  for  no  con- 
struction, and  that  it  would  be  doing  vloleoce 
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to  the  plain  language-  employed  In  the  statute 
to  hold  that  a  municipal  corporation  was  not 
contemplated  t>y  said  section.  To  strengthen 
this  Idea,  section  111  provides  that  "actions 
can  only  be  commenced  within  the  periods 
herein  prescribed,  after  the  cause  of  action 
shall  have  accrued,  except  when  In  special 
cases  a  different  limitation  Is  prescribed  by 
statute."  No  different  llmitaticm  having  been 
prescribed  by  the  statute  for  the  commence- 
ment of  actions  of  this  kind,  it  would  seem 
that  further  comment  was  unnecessary.  Tbe 
Judgment  wUl  be  affirmed. 

HOYT,  C.  J„  and  ANDERS  and  SCOTT, 
33^  concur. 


STATE  ex  rel.  GERMAN-AMERICAN 
SAFE-DEPOSIT  A  SAVINGS  BANK  v. 
SUPERIOR  COURT  OF  PIERCE  COUN- 
TY  et  sL 

(Snpreme  Court  of  Washington.    Oct  28, 
189S.) 

&BCBITBVS  —  APPSAI.  —  SUPBBSBDBAS  JUBTIFIOA- 

noir  BT  tSuEBTiu— Fkaoticb— Wbit 
or  Pkohibitiov. 

L  The  i»^>vision  for  the-  stay  of  proceedings 
on  appeal  contained  In  the  same  act  whidi  ex- 
press provides  f<Mr  an  aK>eal  from  an  order  ap- 
pointing a  receavu',  amines  to  an  order  of  that 
kind. 

2.  The  fact  tiiat  sureties  on  a  stay  bond  on 
appeal  fail  to  appear  for  the  porpose  of  justifi- 
cation does  not  disqualify  than  from  becoming 
sareties  on  a  nm  bmd. 

8.  Under  the  statutory  provlBion  that  1^  the 
sareties  on  a  stay  bond  fail  to  qualify,  appel- 
lant within  five  days  after  the  certificate  of  the 
Judxe  certifying  that  tbe  sureties  have  failed 
to  qualify  is  made,  may  give  a  new  boad,  sub- 
ject to  the  requirement  of  justification  of  the 
sureties,  the  court  cannot  attack  the  new  bond 
of  its  own  motion  for  insufficiency  of  the  sure- 
tlea,  without  notice  to  appellant 

4.  Const  art.  4,  |  4,  providing  that  the-su- 
oremo  court  sliall  have  poww  to  usue  writs  of 
orohibhicm  oecebsary  to  the  exercise  of  its  ap- 
oellato  jurisdiction,  gives  the  court  jurisdiction 
to  tarohibit  a  lower  court  from  acting  in  proceed- 
ings for  the  appointment  of  a  receiver,  pendiog 
an  appeal  in  which  a  stay  bond  has  been  given, 
and  to  compel  the  court  to  set  aside  an  order 
{^acinic  tha  reoelTer  In  possession  of  tiie  prop- 
erty. 

Proceeding  on  the  relation  of  tiie  German- 
American  Safe-Deposit  ft  Sarings  Bank 
against  the  superior  court  of  Pierce  county 
and  Hon.  Emmett  N.  Parker,  Judges  tor  a  writ 
of  prohibition.  Granted. 

D.  J.  Crowley  and  T,  W.  Hammond,  for 
relator.  H.  F.  Garretson,  for  reepoudent  com-t. 

HOTT.  C.  J.  The  city  of  Tacoma  com- 
menced an  action  In  the  sup^or  court  of 
Pierce  county  against  the  relator  herein,  by 
which  It  was  sought  to  have  a  receiver  ap- 
pointed to  take  possession  ot  Its  assets  and 
wind  up  its  business.  After  an  answer  to  the 
complaint  had  been  ffied  by  the  defendant, 
tbe  application  for  the  appointment  of  a  re- 
ceiver to  take  chaise  of  the  bank  during  the 
penden<7  of  the  action  was,  after  hearing. 
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granted,  and  an  order  duly  made  appointing 
S.  R.  BalkwlU  as  such  receiver,  and  directing 
him  to  take  possession  of  all  tiie  property  of 
the  defendant  From  this  order  the  defend- 
ant gave  notice  of  appeal  to  this  court,  and 
filed  a  cost  bond  as  required  by  the  statute. 
It  also,  before  the  receiver  bad  done  anything 
In  pursuance  of  sncb  order,  obtained  from  tbe 
court  an  order  fixing  the  amount  In  which 
it  should  give  a  bond  to  stay  proceedings  un- 
der said  order,  and  filed  such  bond,  with  sure- 
ties, who  made  several  affidavits  aa  to  their 
responsibility  as  required  by  statute.  There- 
after, on  the  19th  day  of  October,  1805,  ex- 
ceptions were  filed  to  the  sufficiency  of  such 
sureties,  and  notice  given  to  the  defendant 
to  produce  them  In  court  at  10  o'clock  In  the 
forenoon  of  the  22d  day  of  October,  1895. 
The  sufficiency  of  the  form  of  the  bond  was 
also  attacked  by  exceptions  served  at  the 
same  time.  On  said  22d  day  of  October  the 
defendant  filed  objections  to  the  hearing  of 
the  exceptions,  upon  the  ground  that  sufficient 
notice  had  not  been  givoL  The  court  disre- 
garded these  objections,  and,  the  defendant 
taking  no  furtha-  acticm,  and  not  ivodncing 
the  sureties  on  the  bond  for  examination,  cer- 
tified tbe  fact  as  to  the  nonappearance  of  the 
anreties,  and  declared  the  bond  void,  and 
held  for  naught  Thereuptm  the  defoidant 
protTered  and  filed  In  court  a  new  bond,  suffi- 
cient in  ftvm,  and  signed  by  sureties  who 
qualified  as  required  by  tbe  statute;  where- 
upon the  court,  on  Its  own  motion,  made  and 
caused  to  be  entered  an  ordo:  substantially 
as  follows:  "Now  on  this  day.  Immediately 
following  the  making  of  the  certificate  and 
order  declaring  the  supersedeas  bond  filed 
In  this  case  on  the  19th  day  of  October,  A.  D. 
1896,  void,  comes  the  defendant,  by  Its  at- 
torneys, B.  F.  Houston  and  T.  W.  Hammond, 
and  ffied  a  paper  purporting  to  be  an  addi- 
tional supersedeas  bond,  with  Royal  A.  Gove, 
B.  B.  Mullen,  John  Murray,  Sarah  H.  Mur- 
ray, J.  A.  Lawrence,  C.  M.  Lawrence,  John 
H.  wot,  the  same  sureties  who  were  on  the 
first  bond  above  referred  to,  each  and  all  of 
whom  failed  and  neglected  to  appear  and  Jus- 
tify, as  shown  by  the  records  In  this  case, 
together  with  J.  M.  Junett,  James  A.  Frace, 
and  0.  O.  Bean  as  additional  sureties  on  said 
bond,  which  additional  sureties  have  quali- 
fied on  said  bond  as  follows:  J.  M.  Junett  for 
120,000.00,  0.  O.  Bean  for  (10,000.00,  and 
James  A.  Frace  for  ¥5,000.00,  making  a  total 
of  $35,000.00,  and  no  more,  and  the  court  be- 
ing of  tbe  <vinlon  that  said  bond  is  void,  and 
of  no  effect,  for  the  reason  that  the  qualifica- 
tion of  the  sureties  thereon  does  not  exceed 
the  total  sum  of  $35,000.00,  except  as  to  those 
sureties  who  were  upon  the  supersedeas  bond 
first  above  referred  to,  and  who  have  failed 
to  appear  or  justify  aa  required,  making  the 
total  amount  of  the  legal  Justification  on  said 
bond  the  sum  of  $35,000.00,  and  no  more, 
when  It  should  be  one  hundred  and  twenty 
thousand  ($120,000.00)  dollars.  Wh»eupon 
tbe  receive-,  together  with  tala  oounsd,  ts  di- 


rected to  Immediately  take  possession  of  the 
propeity  of  the  sftld  defeo^nt"  Acting  un- 
der this  «dOT,  the  recdver,  who  had  tliereto- 
fore  qualified,  took  possession  of  the  property 
of  tbe  d^endant,  over  its  protest,  by  tlie  em- 
ployment of  force.  The  object  of  this  pro- 
ceeding is  to  obtain  an  order  from  this  court 
^faibiting  the  superior  court  from  fnrtber 
proceeding  in  the  enforc«nent  of  Its  order  for 
the  appointment  of  a  receiver,  and  to  tiave 
set  aside  all  that  has  bera  done  thereundo- 
slnce  the  filing  of  tbe  supersedeas  bond. 

Tlie  grounds  upon  which  this  relief  is  asked 
are  that  upon  the  filing  of  the  snpersedeas 
bond  the  superior  court  was  deprived  of  Ju- 
risdiction to  proceed  further  npon  the  order 
ai^>ealed  from  until  such  appeal  had  been 
beard  and  determined,  and  that  for  tbat  rea- 
son It  should  be  prohibited  from  proceeding 
further;  and  to  tbe  ^d  that  tbe  defendant 
might  not  lose  the  fruits  of  its  appeal  It  was 
entitied  to  have  matters  reetored  to  tbe  oon- 
dltlMi  in  which  they  were  at  the  time  of  tiie 
filing  of  tbe  supersedeas  bond,  and  have  them 
so  maintained  until  tbe  determination  of  tbe 
appeal  Some  other  reasons  have  been  sug- 
gested why  the  rell^  prayed  for  should  be 
granted,  but,  in  our  opinion,  the  rights  of  the 
parties  must,  In  this  proceeding,  depend  upon 
conclusions  to  be  drawn  upon  the  proceedings 
above  outlined.  Tbe  respondent  the  judge  of 
the  superior  court  who  made  the  order  ap- 
pealed from  and  tbe  city  of  Tacoma  have 
appeared  to  show  cause  why  the  relief  prayed 
for  In  the  petition  should  not  be  granted. 
The  first  contention  on  behalf  of  each  la  tbat 
the  order  appealed  from  could  not  be  super- 
seded, and  they  cite  some  authorities  to  sus- 
tain their  contention  npon  this  point  The 
authorities  ao  cited  are  not  satisfactory,  and. 
if  they  were,  would  be  of  littie  weight  bere, 
for  the  reason  that  the  statutes  of  the  states 
from  which  such  authorities  come  were  un- 
like oura.  Our  statute  as  to  appeals  in  one 
section  provides  at  length  what  judgments 
and  orders  may  be  appealed  from,  and  In  an- 
other section,  in  the  same  act,  provides  bow 
proceedings  on  an  ordOT  or  Judgment  appeal- 
ed from  may  be  stayed;  and  in  our  opinion 
it  Is  clear  that  tbe  legislature  Intended  to 
give  to  the  party  prosecuting  an  appeal  from 
any  order  or  Judgment  the  right  to  take  ad- 
vantage of  the  provlGdions  for  staying  execu- 
tion. There  Is  no  reason  for  holding  tbat  the 
provision  as  to  stay  bonds  applies  to  one  or- 
der or  Judgment  mentioned  in  the  preceding 
section,  and  not  to  another;  and,  as  It  must 
apply  to  some,  we  feel  compelled  to  h<dd  that 
It  applies  to  all;  and  since  an  order  appoint- 
ing a  receiver  Is  in  express  terms  made  ap- 
pealable by  the  provisions  at  the  act,  it  must 
I^e  held  that  the  provision  as  to  tbe  stay  of 
proceedings  In  the  same  act  applies  to  an 
order  of  that  kind.  The  reason  given  by  the 
Judge  In  his  return  for  proceeding  In  tbe  ex- 
ecution of  the  order  for  the  appointment  of 
the  receiver  after  the  stay  bond  was  givoi 
was  tbat  there  waa  no  appearance  of  the 
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raretles  In  the  flnt  bond  toe  the  purposes  of 
Jastification,  and  that  for  that  reason  such 
mretieB  wtxe  disqualified  from  becoming  such 
on  the  new  bond,  and  that,  excluding  such 
snretles  from  consideration,  the  new  bond 
upon  its  face  ^wed  that  it  was  not  such  a 
bond  as  was  required  by  fbe  statute.  If  the 
failure  of  a  surety  to  appear  when  the  party 
Jiad  been  required  to  produce  him  for  exami- 
nation would  disqualify  him  from  becoming  a 
surety  on  a  new  bond,  when  the  old  one  had 
been  attacked  (mly  on  account  of  the  alleged 
insufficiency  of  the  sureties,  the  rule  would 
not  apply  in  this  case,  for  the  reasrat  that  the 
bond  was  attafdied  by  the  plaintiff  for  want 
of  form;  and  It  was  entirdy  proper  for  the 
defendant,  if  t  thought  such  attack  could  not 
be  succeesfully  resisted,  to  abandon  the  at- 
tempt to  make  good  the  old  bond  and  file  a 
new  one.  But,  in  our  opinion,  a  surety  would 
not  be  disqualified  by  not  being  produced  at 
tbe  time  required  by  the  notice.  No  other 
result  could  foUow  from  his  failure  to  appear 
thm  to  have  bis  name  taken  from  the  con- 
sideration of  the  court  in  determining  the  suffi- 
ciency of  the  first  bond.  To  hold  that  Ills  fail- 
ure to  appear  disqualified  him  from  being  a 
surety  at  all  would  be  unwarranted  by  the 
■tatnte^  and  might  work  great  hardship  upon 
an  appellant  who,  by  reason  of  the  absence 
of  a  competent  Bin«ty  from  town  at  the  time 
when  he  was  required  to  be  produced,  would 
be  derived  of  bis  aid  in  completing  his  ap- 
peaL  Whether  the  sureties  appeared  or  not, 
the  result  most  adverse  to  the  appellant  would 
be  to  have  the  bond  certified  to  be  Insufficient, 
and  declared  to  be  void.  The  learned  Judge 
seemed  to  take  this  view  at  the  time  he  certi- 
fied Uw  facts  as  to  the  failure  of  the  sureties 
to  appear,  for  tbe  reason  that  he  followed 
soch  eertlflcate  by  the  one  required  by  the 
statute  npOD  sureties  having  been  found  In- 
sufficient. 

It  cannot  be  successfully  contended  that, 
for  the  reason  that  a  surety,  upon  examina- 
tion, has  not  been  found  good  for  a  large 
amoont,  he  is  thereby  disqualified  from  be- 
coming a  surety  for  a  small  amount,  as  to 
which  amount  the  proof  shows  him  to  be 
sufficient.  We  therefore  feel  compelled  to 
bold  against  this  claim  of  the  respondent. 
The  rights  of  the  appellant,  after  such  cer- 
tificate tiad  been  made,  were  the  same  as 
they  would  have  been  If  the  bond  had  been 
declared  void  on  account  of  the  insufficiency 
Dt  the  Boretlefl  after  examination.  The  ap- 
pellant, therefore,  after  the  certificate  of  the 
Judge  as  to  the  invalidity  of  the  first  bond, 
was  raitltled  to  file  a  new  one  in  accordance 
with  the  provisions  of  the  statute.  This 
bolAng  is  not  only  necessary  to  prevent 
grave  injustice  being  done  to  a  party  who 
is  in  good  faith  prosecuting  an  appeal,  but 
seems  to  be  the  only  one  Justified  by  the 
language  of  the  statute,  wblch  Is  as  fol- 
lows: "If  the  Judge  upon  such  examination 
Is  satisfied  that  the  sivety  or  sureties  are 
qoallfled  as  such,  to  tba  extent  to  which  th^ 


are  required  by  section  eight  of  tbls  act 
to  make  affidavit,  then  he  shall  make  a  cer- 
tificate to  that  effect  endorsed  upon  or  at- 
tached to  the  bond,  which  shall  thereupon 
stand  as  a  sufficient  appeal  bond  to  the  ef- 
fect expressed  In  the  condition  thereof;  but 
if  he  la  not  so  satisfied,  or  If  the  suretiea 
fall  to  attend  and  JustUy,  then  the  Judge 
shall  In  like  manner  certify  to  that  effect, 
and  thereui)on  the  bond  shall  become  void; 
provided,  that  In  such  case  the  appellant 
may,  within  five  days  after  the  making  of 
such  certificate,  ffie  a  new  appeal  bond,  in 
conformity  with  the  requirements  of  this 
act.  and  subject  to  the  requirement  of  Jus- 
tlflcatltn  of  the  sureties  ther^  aa  here- 
Inalwve  provided:  but  In  case  such  new  ap- 
peal bond  be  found  Insufficient,  no  new 
bond  can  thereafter  be  filed  in  lieu  thereof.*'  & 
^nw  filing  of  the  new  bond  with  the  sure- 
ties therein  mentioned  was,  therefore.  In 
the  exercise  of  a  irlght  given  by  the  stat- 
ute to  the  appellant,  and  the  question  pre- 
sented foor  onr  conBiderati<ni  Is  as  to  bow 
this  new  bond  could  be  attacked.  The  su- 
l>erior  court  assumed  to  attack  it  vj/oa  Its 
own  motion,  without  notice  to  the  appeiUant 
to  produce  the  sureties,  or  without  any  ex- 
amination whatever  in  reference  to  their 
qualifications.  In  our  f^lniMi,  In  so  doing  it 
acted  without  authcuity,  and  in  such  a  man- 
ner as  to  dc^re  tbe  appellant  <it  the  fruits 
ot  Its  SKWaL,  Such  bond  could.  In  our  opin- 
ion, only  be  attacked  upon  the  same  notice 
and  In  tbe  same  manner  as  the  first  one. 
It  is  not  reasonable  to  suppose  that  It  was 
the  intentton  of  tlie  leglalatnre  that  tbe 
appellant  should  presume  that  such  new 
bcMid  was  to  be  attacked,  and  tberef  ore  be 
presoit,  with  all  of  bis  suretlest  In  court,  to 
meet  an  attack  that  mlffbt  or  might  not  be 
made.  Besides,  we  ttaJnk  tbwe  can  be  but 
one  Inteivretatton  to  tbe  language  of  the 
statute  aa  applying  to  excei»tlons  to  the  new 
bond  and  to  tlu  quallflcatlon  ol  the  aureties 
when  tfuepttona  have  been  filed  to  such 
bond,  and  that  la  that  such  exceptions  must 
be  taken,  and  notice  to  the  party  given  to 
produce  the  suretiea.  In  tbe  same  manner, 
and  for  the  same  time,  as  in  case  of  the  first 
one.  It  follows  from  what  we  have  said 
that  In  our  opinion  the  ' proceedings  of  tbe 
lower  c»)urt,  under  tbe  order  foe  the  appoint- 
ment of  a  recelvw,  since  the  filing  of  the 
supersedeaa  bond  have  been  without  author- 
ity, and  are  of  such  a  nature  as  to  deprive 
appellant  of  the  fruits  ot  its  appe^.  Tbla 
being  ao,  we  afo  required  by  the  express 
provisions  of  our  constitution  to  issue  such 
a  writ  QV  (xAer  as  wIU  restore  the  appellant 
to  its  rights  v^ton  the  appeal,  and  protect 
it  thereunder.  In  section  4  of  article  4  of 
our  constitution  it  Is  provided  as  f<^ows: 
"The  supreme  court  shall  also  bare  power  to 
issue  writs  of  mandamus,  review,  pn^bl- 
tion,  habeas  c<H*pua,  certiorari  and  aU' other 
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wztti  aeceamxj  and  proper  to  the  complete  ex- 
endae  of  its  appelate  and  rerlBory  Jnrisdlc- 
tlon.**  And  idnce  hj  each  provision  this 
court  is  given  that  powra,  It  follows,  upon 
familiar  inlnclples,  that  It  cannot  escape  tbe 
respoDBlbllltr  Imposed  tbereby,  tnit.  must, 
in  a  proper  case,  exercise  the  power  granted. 
An  order  will  be  leaned  probiUtlng  the  sa- 
perior  court  from  forUier  proceeding  in  tbe 
execntton  of  its  order  for  the  appointment  of 
a  recelvo:  until  tiie  determination  of  the 
appeal  therefrom,  or  until  tbe  further  order 
ot  thia  court;  ud  requiring  it  to  iasue  the 
necessary  ordm  to  place  tbe  appdlant  in 
possession  of  Its  property  vrongfnlly  taken 
from  It  Ijj  the  recelTer. 

SaOTS  and  GORDON,  JJ^  concur. 


HAX/mt  T.  SPOKANE  SOAP-WORKS  00. 

(Snpreme  Coart  of  Washiofton.    OcL  21, 

1885.) 

JUTOMMXT  BT  DbFADLT  — SbTTINO  ASTOI  ON  COV- 
DITIOHB. 

DefeodBDt  having  defaulted,  plaintiff  re- 
covered judgmeot  for  $500,  and  a  motion  to  va- 
cate tbe  same  was  granted  on  condition  that  de- 
fend&Dt  give  bonds  in  the  stun  of  $2,000  for 
the  parmmt  of  any  Jodcment  which  might  be 
obtained  against  him.  Held,  that  impoeing  snch 
condition  was  not  an  abuse  of  discretion,  it  ap- 
pearing that  execution,  which  had  already  is* 
sued,  coald  th^  be  collected,  but  that  defend- 
ant had  openly  asserted  that  he  would  prevent 
the  collection  of  the  judgment;  and,  there  be- 
iuE  no  Bbowing  that  d^ndant  was  unable  to 
furnish  tiie  required  bondu  Anders,  J.,  die- 
sentting. 

Ai^eal  from  superior  court,  Spokane  coun- 
ty; Wallace  Mount.  Judge. 

Action  by  Ole  M.  Halter,  a  minor,  by  next 
friend,  against  the  Spokane  Soap- Works  Com- 
pany, for  perfiooal  injuries.  Plaintiff  recov- 
ered judgment  by  d^ult,  and  from  an  or^ 
der  granting  a  motion  to  vacate  the  same  on 
a  cotaln  ctmditlon  defendant  appeals.  Af- 
firmed. 

H.  iL  Stephens  (Jtmes,  Yoorbees  ft  Ste- 
phens, oi  counsel),  for  appellant  Dawson  ft 
Plattur  (James  B.  Fenton,  of  counsel),  Ccsr  re- 
BiKmdent 

DUNBAR,  J.  This  was  an  action  for  per^ 
sonal  damages  for  Injuries  alleged  to  have 
been  received  by  respondent  through  the  care- 
lessness and  negligence  of  tbe  appellant  while 
In  Its  employ.  Service  was  duly  made  upon 
the  appellant,  and,  upon  failure  to  answer 
witUn  the  time  required  by  law,  a  default 
was  asked  for  and  granted.  A  Jury  was  Im- 
panded,  testimony  vras  offered,  and  a  Judg- 
ment was  rendered  In  favor  of  respondent  toe 
$000,  tbe  action  having  been  brought  for  the 
sum  of  $10,00a  After  the  entry  oC  the  judg- 
ment a  petition  waa  made  by  appelant  to  va- 
cate tbe  same  on  the  ground  that  deftult  had 
been  suffered  to  be  taken  by  reason  of  the 
Inadvffltouw  ol  counsel  for  appellant  After 


considering  the  showing  made  both  by  appdr 
lant  and  respondwit,  tbe  court  granted  the 
mottcm  to  vacate  tbe  judgment  on  condlticaL 
that  appellant  should  give  bonds  tor  the  pay- 
ment of  any  judgment  whi<di  might  be  ob- 
tained against  It  in  tbe  sum  of  $3,000.  From 
that  pOTtlon  of  the  order  imposing  this  etm- 
ditlon  an  appeal  was  taken  to  this  court 

Conceding  the  right  oi.  the  appellant  to  ap-' 
peal  before  judgment  In  the  original  cause, 
we  are  unable  to  find,  under  the  drcumstan- 
cee,  any  abuse  (tf  discretion  <m  the  part  of 
the  court  It  is  true,  the  Judgment  waa  only 
for  $500,  and  the  bond  required  vnu  tor  $2,- 
000,  but  under  the  affidavits  filed  In  tUs  case 
we  think  the  court  was  warranted  in  coming 
to  the  condualon  that  tbe  object  of  tbe 
pellant  was  to  postpone  action  In  this  case 
for  tbe  purpose  of  defeating  the  Judgment  w 
execution,  if  any  should  be  obtained,  ^e 
ezecutlMi  in  this  case  for  the  coUection  at  the 
Judgment  had  abeady  Issued,  and  the  show- 
ing made  was  to  the  effect  that  at  that  time 
the  execnthm  could  be  made  out  oi  pnqierty 
of  the  appellant  but  fliat  the  appellant  had 
openly  assvted  that  be  would  prevent  the 
collection  of  tbe  Judgment  There  Is  no  show- 
ing tbat  appellant  was  unable  to  furnish  the 
bonds  required  by  the  court,  and  that  any 
real  hardship  was  Imposed  upon  It  hy  the  or- 
der of  the  court  A  matter  trf  this  kind  be- 
ing so  larg^  in  the  discretion  ot  the  court, 
without  an  abuse  of  this  discretion  Is  plainly 
made  to  appear,  this  court  does  not  teA  Jus- 
tified In  distm-blng  tbe  orders  ot  the  lower 
court  The  judgmoit  will  therefora  be  af- 
firmed. 

HOrr,  a  J„  and  scoot,  J..  ooncor. 

ANDERS,  J.  (dissenting),  ^le  statute  iq>- 
on  which  the  motion  to  set  aside  the  Judg- 
ment In  this  case  waa  based  provides  that 
the  court  may,  upon  such  terms  as  may  be 
Just  and  upon  payment  of  costs,  r^eve  a 
par^,  or  his  l^al  repres^tatlves,  from  a 
Judgment,  order,  or  other  proceeding  taken 
against  bim  thiDugh  his  mistake,  Inadvot- 
ence,  surprise,  or  excusable  neglect  Oode 
Proc.  i  221.  While  I  readily  concede  that  the 
power  to  rtf leve  from  Judgments,  under  this 
provlslm  of  the  statute  Is,  to  a  great  extent 
dlscretiaiary,  I  do  not  think  that  the  court 
possessed  the  power  to  arbitrarily  impose 
terms  that  wwe  <q;vreBidve  or  unjust  Ud- 
der  the  law,  no  terms  may  be  exacted  but 
such  as  are  just  Band  v.  Burrows,  15  Hun. 
481.  And  In  my  (pinion  tbe  condition  upon 
which  tbe  court  was  willing  to  grant  the  re- 
lief demanded  by  tbe  appellant  was  palpably 
unjust  If  it  be  true,  as  suggested,  that  It 
appeared  that  the  defendant  only  dedred  to 
have  the  Judgment  vacated  in  order  to  dtfeat 
the  claim  of  tbe  plaintiff,  it  would  seem  too 
plain  fcH*  argument  that  the  motion  sbould 
have  been  denied,  as  not  bring  In  furthoance 
of  Justice.  On  the  other  hand,  If  It  appeared 
that  the  defendant  waa  Justly  antltled  to  be 
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reUevad  from  the  Jodgmo^  «neh  relief  ibonkl 
bare  been  gnnted  wltttont  tbm  Impodtlon  of 
such  unteBMnalde,  and,  to  mj  mind,  nnjnrt, 
tennB  as  were  Impioeed  upon  the  defamdant  In 
this  case.  I  therefore  respectfully  dlseent 
from  the  conclnsion  reached  bj  tba  majority 
(rf  the  court 


JBN8BN  at  aL  T.  HUGHBIS  at  aL 
(aapreme  Oomt  of  Washington.    Oct  17, 
189D0 

ApnAUBU  OaoaaB— Ordbh  DnsoLTUtO  AX  At- 

tAOHHBITT. 

Iawb  1888,  c  61,  anthoriziiiir  an  appeal 
fnm  an  order  reftuing  to  diBsolTe  an  attach- 
ment, does  not  m&ke  an  order  dissolving  an  at- 
tachment appealable. 

Appeal  from  superior  court,  Lincoln  county; 
Wallace  Moimt,  Jndge. 

Action  by  O.  O.  Jeaaai  and  another  against 
J.  L.  Hn^ies  and  anoth^.  From  an  order  dia- 
MdTing  an  attaduneut,  plalntUb  appeal.  Dls- 
Qilsaed. 

Uerrltt  St  Sallabniy,  tar  ai^ellanta.  CL  H. 
Neal,  for  Kqnndents. 

OUNBAB,  J.  ma  la  an  appeal  tram  tn 
order  (tf  Uie  court  OSmaMag  a  writ  of  attadi- 
ment,  and  a  motion  la  made  to  dismiss  the 
appeal  oa  the  grotmd  that  this  court  has  no 
Jtulsdlctlon  of  said  appeal,  for  the  reaam  that 
the  order  appealed  fron  la  not  an  ai^ealable 
order.  Chapter  ta  of  the  Lawa  of  1883  pro- 
Tides  wtaat  ndon.  Judgments,  or  proceedlnga 
la  the  raperlor  court  may  be  appealed  from; 
and  anbdlTlaUm  4,  1 1,  pcorldei  tor  an  appeal 
from  an  order  refusing  to  dlodurge  an  attach- 
ment ntor  to  tba  enactment  of  Qila  law,  tt 
was  tSie  uniform  holding  of  this  court  that 
nelthtf  an  order  dlaaolTlnK  nor  fsie  refoslng  to 
dUaolre  or  dladnrce  an  attachment  waa  ap- 
pealable; and  Intmnmrti  as  the  subsequent  leg- 
isiatkm  abore  referred  to  provided  for  an  ap- 
peal from  an  order  refusing  to  diacbarge  an 
attachment,  and  made  no  proTialon  for  an  ap- 
peal from  an  order  dladiaiglng  an  attachment, 
we  should  not  be  warranted  In  coming  to  the 
(ondusloo  that  the  l^slatlre  will  expromed 
In  the  chapter  a  bore  referred  to  comprehended 
an  appeal  from  an  order  dlacharging  an  at- 
ladmaent  We  do  not  think  the  ease  of  CoHi- 
Munay  Oo.  Tottlcli.  38  Pb&  1184, 10  Waah. 
4W,  la  In  jfolxA  on  the  qneatkma  istaed  In  ttila 
motion.  The  motion  to  dismiss  for  want  of 
Juriadlction  will  therefore  be  sustained. 

HOTC  a  J.,  and  SCOTT,  J.,  coneor; 


8TATD  T.  COSS  et  aL  > 
(BmcHne  Ooort  of  Washington.   Get  28, 
1885.) 

Iil.RCBItT— IlTDICnillfr— JVRISDIOTIOH. 

1.  An  Informatimi  for  larceoy  alleging  that 
Oa  smmfittj  takot  brionged  to  a  corporatioa. 


and  that  so  eh  pnH>«tj,  wbm  taken,  was  In  the 
DOBsesslon  of  recavers  appt^nted  by  a  federal 
cout.  states  an  oBenae  against  the  state. 

2.  A  state  conrt  hfis  ccmcurreat  jarisdiction 
with  federal  courts  of  the  offense  of  larceny  of 
the  property  of  a  cmrporatlon,  In  the  possession 
of  receiTarB  ammlnted  by  a  fedwal  court. 

a.  Under  Code  Proc  1  1308,  making  a  eov- 
fessltm  by  a  defendant  in  a  crimlDal  case,  mado 
under  indncemeata,  admissible  against  him  ei- 
cent  when  made  under  inflaence  of  fear  pro- 
duced by  threats,  a  ririnntaiT  confession  under 
Indncemenita  by  one  of  two  defendants  charged 
Mntly  with  larcoiy  la  admissible  agalnaC  both. 

Appeal  from  auperior  court;  Unctdn  county; 
Wallace  Mount,  Judge. 

H.  M.  Cosa  and  William  Chester  were  con- 
victed of  larceny,  and  defendant  Coas  appeals. 
AJtnrmea 

Morrltt  &  Salisbury,  for  appellant  Jackson 
Brock  and  N.  T.  Catcsi,  tor  the  State; 

DUNBAR,  J.  The  defendants  were  convtct* 
ed  of  the  crime  of  grand  larcmy.  The  In- 
fomiatlrai,  omitting  formal  part.  Is  as  follows: 
"Said  H.  M.  Cobb  and  William  Chester,  aa  the 
11th  day  at  October,  1894,  at  the  county  of 
Lincoln,  state  of  Washlngtcn,  did  unlawfully 
and  ffekailously  steal,  take,  and  carry  away  four 
thousand  feet  of  sawed  timber,  of  the  value  of 
sixty  dollars,  the  iwoperty  ot  the  Ntnthem  Fa- 
cUlc  Ballroad  Company,  a  c(»poration  duly  in- 
corporated by  and  under  the  laws  of  the  Unit- 
ed States,  which  said  Northern  Pacific  Railroad 
Company  was  at  the  dates  herein  named,  and 
DOW  is,  In  the  hands  of  Thomas  F.  Oakes,  Hen- 
ry C.  Payne,  and  U^uy  C.  Rouse,  receivers, 
appointed  by  the  United  States  district  court, 
for  the  district  composed  of  the  state  of  Wash- 
Ingttxi,  contrary  to  the  form  of  the  statutes," 
etc.  A  demurrer  was  Interposed  to  tbls  com- 
plaint on  the  ground— First,  that  the  court  had 
no  Jurisdiction  to  try  said  cause;  second,  that 
the  said  Infoi'matlon  did  not  state  facta  suffi- 
cient to  ccmstltute  any  t^ense  under  the  law. 

The  contention  of  the  appellant  in  support  of 
this  demurrer  ia  tbat.  Inasmuch  as  the  indict- 
ment alleges  that  the  property  alleged  to  have 
been  stolen  was  In  the  bands  of  receivers  ap- 
pointed by  the  United  States  court  the  United 
States  court  alone  baa  Jurisdiction  to  try  the 
defendants  for  stealing  the  property  of  the  com- 
pany which  was  in  the  hands  of  said  recelveis. 
We  do  not  think  this  contention  can  be  sus- 
tained. It  is  true  that,  before  the  defendants 
can  be  convicted  of  larcoiy,  the  question  of 
ownership  of  ibe  property  alleged  to  have  been 
stolen  must  be  established;  but  the  Indictment 
In  this  case  plainly  alleges  ownership  In  the 
Nortbern  Paclllc  Railroad  Company,  and  only 
alleges  the  possession  of  the  i>roperty  In  the 
United  States  recelvera  It  la  not  necessary 
under  our  Code,  or  under  any  system  ot  plead- 
ing, to  allege  In  the  Indictment  for  larceny  in 
whose  possession  the  property  Is,  but  It  Is  suf- 
ficient to  allege  and  prove  that  the  property 
stolen  was  the  property  of  another.  Wbart 
tJr.  Law,  J  Btstes  the  rule  to  be  that  **ot- 
tenaea  whldi  are  directed  against  the  sor- 
erelgnty  of  a  state,  or  which  directly  affect 


s  Bflheaifaw  denied. 
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tbe  state  or  Its  ix^nlaUon.  are  pnnlebablo  lo 
sncb  state,  notwltbstandlng  tbe  fact  tbat  such 
offensefl  are  also  directed  against  the  flOT»- 
elgnty  of  tbe  federal  gOTernmeiit,  unless  tbe 
constitution  elves  tbe  federal  Koreniment  ex- 
clusive jurisdiction  over  tbe  offense;  and,  even 
where  the  federal  courts  have  exclusive  Jnrls- 
dlctlon  of  one  aspect  of  an  offense,  this  does 
not  prevent  a  state  court  from  prosecuting  an- 
otlHf  aspect  of  tbe  same  offoiae."  "Nw  would 
a  federal  statute  precluding  state  courts  from 
prosecuting  such  aspects  of  an  offense  as  are 
ol  state  cognizance  [e.  g.  passing  counterfeit 
money  as  cheats  on  cltlzous]  be  constitutloDal.'* 
Whart  Comm.  Am,  Law,  |  524.  "The  states 
may  constltntlcnally  provide  for  punishing  tbe 
counterfeiting  of  t-oln  and  ^e  passing  of  coun- 
terfeit money,  since  tbese  acts  are  offenses 
^  against  tbe  state,  notwithstanding  tbey  may 
be  offenses  agalnttt  the  nation  also."  Cooley, 
Const  Llm.  (5tb  Ed.)  25.  We  think  there  can  be 
no  question  but  that  tbe  court  annmed  proper 
jurisdiction  of  this  case;  that  the  complaint 
stated  tbe  cause  of  action  In  every  particular; 
and  that  the  demurrer  was  properly  overruled. 

Tbe  next  contentlan  of  the  appellant  Is  tbat 
tbe  court  erred  In  admitting  tbe  confession  <tf 
tbe  defendant  Chester,  over  tbe  objections  of 
tbe  appellant,  aa  tbe  ground  tbat  [nvmlses 
and  inducements  were  held  oat  to  bim  if  he 
would  mal^e  such  confessloD.  Ooncedlng  tbat 
promises  and  inducements  were  held  out  to 
him  to  make  tbe  confession,  there  Is  no  testi- 
mony In  the  case  tending  to  show,  nor  Is  It 
claimed  by  appellant  tbat  there  Is  any  such 
testimony,  tbat  tbe  confession  admitted  was 
made  under  tbe  influence  of  fear  produced  by 
threats;  and,  In  tbe  atisence  of  any  sucb  in- 
tluence,  our  statute  plainly  puts  this  question 
at  rest  Section  1808,  Code  Proc.,  [Mrovldes 
that  tbe  confession  of  a  defendant  made  under 
Inducement  with  all  the  circumstances,  may  be 
given  against  him,  except  when  made  under 
tbe  Influence  of  fear  produced  by  threats.  Tbe 
testlm(»y  objected  to,  then,  having  beea  prop- 
erly admitted,  and  the  testimony  In  the  case 
bebig  ButUclent  to  sustain  a  verdict  tbe.  judg- 
ment will  be  aturnied. 

UOYT.  O.  J.,  and  SCOTT  and  ANDERS, 
33.t  concur. 


CLOSE  V.  0L08EL 
^np^me  Court  of  Oregon.    Oct  28, 1895.) 
App»*1/— PK4onoK— Lost  Esoobd. 
An  appeal  will  be  dismissed  for  failnre 
of  appellant  to  file  the  abstract  of  the  record 
reqnirod  by  tbe  rales  ot  the  court  though  part 
of  tbe  record  haa  been  lost:  appellant  having 
failed  to  take  measures  withm  a  reaaonable 
time  to  Buppljr  the  port  lost 

Appeal  from  circuit  court  Clackamas  coun- 
ty; T.  A.  McBrlde,  Judge. 

Action  by  Lizzie  E.  Close  against  David 
n.  Close,  There  was  a  decree  tor  plaintiff, 
and  defendant  appeals.  Heard  on  motion 
to  dismiss.   Appeal  dlsmisseiL 


H.  B.  OvosB,  for  appellant   01  Imi- 
toorettet  tor  respondept 

PER  CCBIAM.   This  Is  a  motion  to  dis- 
miss tbe  appeal,  because  the  abstract  of  tbe 
record  required  by  tbe  rules  of  this  court 
bas  not  been  served  or  filed.    Tbe  defend- 
ant undertakes  to  excuse  bis  failure  In  tbls 
regard  on  the  ground  tbat  tbe  evidence 
taken  In  tbe  court  below,  and  upon  which 
the  decree  vaa  baaed,  bas  been  lost  or  mis-  i 
placed.    3at  there  Is  no  rule  requiring  tbe 
evidence  to  be  printed  bi  tbe  alwtract  and.  ' 
besides.  It  Is  tbe  duty  of  the  appellant  to  | 
bring  Into  this  court  a  perfect  record;  and,  j 
if  any  part  thereof  has  been  lost  or  mis-  j 
laid,  it  must  be  supplied  in  the  court  below: 
and,  if  not  so  supplied  In  a  reasonable  time,  ! 
the  appeal  will  be  dismissed.  Wolf  v.  Smith,  | 
e  Or.  73;  Buckman  v.  Whitney,  28  CaL  55.5;  j 
Boyd  V.  Burrel,  60  CaL  280.    The  transcript 
was  filed  on  March  6,  1895,  and  tbe  lost  rec- 
ord has  not  been  supplied;  nor  has  there 
been  any  ettort  made  in  tbat  direction,  so  far 
as  we  have  been  advised.   Tbe  appeal  must 
tbereftwe  be  dismissed,  and  It  Is  so  ordered. 


STATE  T.  UOBOAN.  | 
(Supreme  Court  of  Oregon.   Oct  28, 1895.) 
B11UZZX.EHBRT  —  Flbaoisa  utd  Paoov  — 

— VAai4xo&  j 

Where  tbe  Indictment  charged  tbat  de-  | 
fendant  was  the  employ^  and  embezzled  the 
mosey  of  a  certain  firm,  and  the  evidence  show- 
ed that  be  was  tbe  aseot  of  and  the  money  be- 
lonired  to  a  certain  fire  insannce  company,  the  ! 
conrt  ahoold  have  directed  an  acqnittaL 

Appeal  froqi  circuit  court,  Mtiltnomab  coun- 
ty; T.  A.  Stephens,  Judg& 

Charles  B.  Moivm  wan  ooarietea  of  em-  | 
bezzlement  and  appeals.   Reversed.  j 

M.  li.  Pipes,  for  appellant 

PEB  CURIAM.   This  Is  an  appeal  trmn  a  1 
Judgmoit  upon  the  cravlctlon  of  defendant 
of  tbe  crime  of  embezzlement    Tbe  Indict- 
ment charges,  In  brief,  tbat  the  defendant 
on  July  2,  1^4,  was  tbe  env)loy«  of  Harry  | 
C.  Boyd  and  E.  K.  Arnold,  partners  nnder  j 
the  firm  name  of  Boyd  &  Arnold,  and,  as 
such  employ^  and  by  means  of  bis  employ-  1 
ment,  received  and  had  in  bis  posseeslm  cer- 
tain bills,  coin,  bank  checlu,  bills  of  ex- 
change, etc.,  the  property  of  Boyd  &  Aroold. 
which  he  unlawfully  and  felfmlously  CMivert-  \ 
ed  to  bis  own  use.    No  brief  or  argument 
bas  been  died  by  the  state,  althou^  the 
time  for  filing  tbe  same  has  long  since  ex- 
pired.   From  an  examination  of  tbe  record 
and  defendant's  brief,  we  are  of  the  opinion  j 
that  under  the  evidence,  tbe  defoidant  wa#  1 
the  agent  and  employd  of  tbe  Hamburg- 
Bremen  Fire  Insurance  Company,  and  that 
the  money  alleged  to  have  been  ccmverted 
was  tbe  property  of  that  conipany,  and  no* 
of  Boyd  &  Arnold,  as  alleged  In  tbe  indict- 
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mant.  TUb  evidence  entitled  the  defendant 
to  a  verdict,  and  the  court  erred  In  not  In- 
Btractlng  the  Jury  to  acqntt,  as  requested  by 
him.  The  Judgmoit  mciBt  therefore  be  re- 
Toned,  and  It  Is  m  ordered. 


SUOAB  PINH  DOOR  ft  LUMBBB  OO.  t. 
OABRBTT  etaL 

(Sapreme  Goort  of  Oreson.    Mot.  4,  180B.) 

DarosMioii— Tu»  to  Ouht— Cosn  os  Apfui^ 
Lboaii  Holiday. 

1.  An  objection  that  the  certificate  to  a 
deposition  did  not  show  that  the  deposition 
wss  taken  br  the  person  to  whom  the  commis- 
sion was  adoressed,  nor  in  the  offiaal  capacity 
dedltnated  therao.  must  be  taken  br  motion  to 
BODoresB  before  the  trial  is  begun. 

2.  It  was  prorer  to  permit  plaintiff  to  prove 
the  contents  of  a  letter  from  itself  to  defend- 
ants by  ropies  thereof,  on  proof  that  the  orig- 
inal was  mailed,  postage  pn^Id,  to  defendanU' 
Dost-ofiSce  address,  that  aemand  to  produce  the 
oriirinal  had  been  made  on  defendants  the  day 
before  the  trial,  and  that  the  letters  offejred 
were  exact  copies. 

8.  A  notice  to  orodnce  a  letter  at  the  trial 
«Hi  the  following  day  was  sufficient. 

4.  Where  a  judgment  is  modified  oa  appeal 
to  the  cirenit  cmirt  the  qnestion  of  costs  Is  in 
the  Bonnd  discretion  of  tnat  court,  and  its  de- 
duon  will  only  t>e  distarbed  in  case  of  abase. 

Apiieal  from  circuit  court,  Multnomah 
county;  B.  D.  Shattuek.  Judge 

Action  before  a  justloe  of  the  peace  by  the 
Sugar  Pine  Door  &  Lumber  C<Hupany  against 
WUUam  €hu^^  A  Go.  f6r  goods  sold  and 
deUvered.  There  was  judgment  for  plain- 
tiff, and,  oB  appeal  to  the  cirenit  court,  Judg- 
ment was  again  rendwed  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

O.  G.  Ames  and  B.  B.  WilUams,  for  appel- 
lants.  A.  H.  Tanner,  for  respondent. 

BBAN,  a  J.  This  action  was  originally 
commenced  In  a  Justice's  court  to  recover  an 
alleged  balance  of  9224.20  for  certain  lum- 
ber and  building  material  sold  and  delivered 
by  the  plaintiff  to  the  defendants.  A  trial 
in  the  justice's  court  resulted  In  a  judgmtfit 
in  favor  of  plaintiff  for  the  amonnt  demand- 
ed. Prom  this  judgment  the  defendants  ap- 
pealed to  the  circuit  court,  where  the  cause 
was  tried  anew,  and  judgment  rendered  In 
favor  of  the  plaintiff  for  the  sum  of  (179.90, 
from  which  the  defendants  appeal  to  this 
court 

As  a  defense  to  the  action,  the  defradants 
pleaded  in  their  answer  that  the  Faciflc 
BoiId«fi'  Supply  Company  was  the  agent  of 
the  plaintiff,  and  bad  the  exclusive  right  and 
authority  to  sell  the  output  of  its  mill  in 
Multnomah  county,  and  receive  payment 
therefor;  that  they  purchased  the  lumber 
and  material  In  question  from  such  com- 
pany, and  paid  it  for  the  same,  prior  to  the 
commencement  of  this  action.  Except  as  to 
some  matters  of  costs  and  disbursements, 
the  errors  assigned  are  directed  to  the  rul- 
ings of  the  court  having  reference  to  this 
T.42p.no.2— 9 


question  of  payment  The  purchase  of  the, 
lumber  and  the  payment  to  the  supply  com- 
pany were  both  admitted,  and  the  only  con- 
tested question  on  the  trial  was  as  to  its  au- 
thority to  receive  the  payment  It  is  not 
claimed,  as  we  understand  the  record,  that 
the  original  appointment  of  the  supply  com- 
pany, as  plaintiff's  agent  for  the  sale  of 
lumber,  authorized  it  to  receive  payment 
from  purchasers;  but  defendants  sought  to 
show  that,  by  the  general  course  of  deal- 
ing, said  company  was  held  out  to  them  by 
the  plaintiff  aa  having  such  authority,  and 
gave  evidence  tending  to  that  effect  The 
plaintiff,  to  rebut  this  evidence,  and  to  show 
that  any  authority  which  the  supply  com- 
pany had  to  receive  money  for  It  from  the 
defendants  was  revoked  prior  to  the  pay- 
ment, and  that  It  had  notified  defendants  in 
writing  not  to  make  any  payments  to  the 
supply  company,  offered  to  read  in  evidence 
the  deposition  of  one  B.  N.  Giant,  Its  former 
bookkeeper,  taken  at  Los  Angeles,  Cal.,  on 
a  commission  Issued  in  pursuance  of  a  stip- 
ulation of  the  parties.  The  defendants  ob- 
jected to  the  reading  of  this  deposition,  on 
the  ground  that  the  commlssltm  was  issued 
to  C.  C.  Davis,  a  notary  public,  while  the 
certificate  attached  to  the  deposition  show- 
ed that  It  was  taken  befwe  Charles  C.  Davis, 
commissioner,  and  did  not  show  that  he  was 
a  notary  public  or  the  party  to  whom  the 
commissioQ  was  Issued.  This  objection  was. 
overruled,  and  such  ruling  Is  assigned  as; 
error.  In  our  opinion,  the  objection  came' 
too  late.  It  did  not  go  to  the  relevancy  or 
materiality  of  the  testimony  or  the  com- 
petency of  the  witness,  but  to  defects  which 
could  have  been  remedied  by  retaking  the 
deposition  or  by  an  amendment  to  the  cer- 
tificate. In  such  case  the  objection  to  a  dep- 
osition should  be  taken  by  a  motion  to  sup- 
press, or  by  some  other  appropriate  pro- 
ceeding prior  to  the  ti-lal.  "A  party  shouUl 
not  be  permitted  to  lie  by,"  says  Sherwood, 
J.,  "and  lull  his  adversary  Into  a  sense  of 
security  by  failure  to  file  any  motion  to 
suppress  bis  depositions,  thus  Induce  him  to 
announce  himself  ready  for  trial,  and  then 
count  on  springing  the  question  of  some 
Informality  on  him,  for  the  first  time,  when 
he  offers  to  read  those  depositions  in  evi- 
dence." Delventhal  v.  Jones,  53  Mo.  4G0. 
And  In  Doane  v.  Glenn,  21  WaU.  33,  It  was 
held  that  an  objection  to  a  deposition  on  ac- 
count of  defects  which  might  have  been  ob- 
viated by  retaking  it  cannot  be  made  on  the 
trial,  but  must  be  noted  when  the  depositiou 
is  taken  or  presented  afterwards,  by  motion 
to  suppress,  before  the  trial  Is  begun.  lu 
this  case  the  court  said:  "The  party  taking 
the  deposition  Is  entlUed  to  have  the  ques- 
tion of  its  admissibility  settied  In  advance. 
Good  faith  and  due  diligence  are  required 
on  both  sides.  When  such  objections,  un- 
der the  circumstances  of  this  case,  are  with- 
held until  the  trial  is  in  progress,  they  must 
be  regarded  as  waived,  and  the  depositiou 
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Should  be  admitted  In  erfdence.  This  is  de- 
manded by  the  Interests  of  Justice.  It  is 
neceBsary  to  prevent  surprise  and  the  eacrl- 
flc6  of  substantial  rights.  It  subjects  the 
other  par^  to  no  hardship.  All  that  is  ex- 
pected of  him  is  proper  frankness."  To  the 
same  effect  Is  Weeks,  Dep.  {  440;  S  Am.  & 
Eng.  Enc.  Law,  610,  and  authorities  there 
cited;  Howard  v.  Manufacturing  C3o.,  139 
V.  S.  190,  11  Sup.  Ct.  500;  American  Pub. 
Co.  T.  O.  E.  Mayne  Co.  (Utah)  34  Pac.  247; 
Hin  V.  Smith  (Tel.  Civ.  App.)  25  S.  W.  1079. 
It  Is  true,  some  authorities  from  California, 
cited  by  defendants,  hold  otherwise;  but,  on 
principle  as  well  as  authority,  we  are  of  the 
opinion  that  the  rule  as  above  stated  Is  not 
only  sound,  but  eminently  fair  and  Just 
,  Objection  Is  also  made  to  the  ruling  of 
the  court  permitting  the  plaintiff  to  iHrove 
the  c(mtent8  of  a  letter  from  Itself  to  de- 
fendants by  a  copy  thereof  attached  to 
<Trant'8  deposition,  and  by  a  press  copy  in 
]>lalntiff'B  letter  book,  in  which  letter  de- 
fendants were  notified  to  remit  direct  to 
plaintiff,  and  not  through  the  supply  com- 
pany. Before  this  evidence  was  admitted, 
tt  was  shown  that  the  original  had  been 
mailed  at  Grant's  Pass,  postage  prepaid,  di- 
rected to  the  defendants  at  their  usual  post- 
office  address;  that  a  notice  had  been  giv- 
en them  on  January  1,  1894,  the  day  before 
the  trial,  to  produce  the  (Hlglnal;  that  they 
had  failed  to  do  so;  and  that  the  copy 
attached  to  Grant's  deposition  and  the  letter- 
press copy  were  Identical  In  every  respect, 
and  exact  copies  of  the  original  letter.  Un- 
der these  circumstances,  we  think  the  evi- 
dence was  properly  admitted.  It  was  the 
best  evidence  plaintiff  could  produce  as  to 
the  contexts  of  the  letter.  The  court  below 
held  that  sufflclCTt  notice  had  been  given 
defendants  to  produce  the  original.  There 
Is  nothing  here  to  Indicate  that  such  ruling 
was  erroneous,  and  we  are  not  advised  of 
any  rule  of  law  which  would  render  each 
a  notice  insufflclent  because  It  was  given  on 
a  nonjudicial  day.  except  as  It  might  affect 
the  question  of  reasonable  Ume. 

There  was  no  error  in  submitting  to  the 
Jury  the  question  as  to  the  right  of  the 
supply  company  to  receive  payment  on  sales 
made  by  it  for  plaintiff.  Its  anthority  de- 
pended npon  controverted  questions  of  fact 
growing  out  of  the  manner  in  which  it  had 
been  held  out  to  the  defendants  by  the  plain- 
tiff, and  these  questions  could  only  be  de- 
termined by  the  Jury. 

Nor  was  there  any  error  In  allowing  plain- 
tiff Judgment  for  costs,  or  In  taxing  mileage 
for  the  witness  Kinney,  from  Grant's  Pass 
to  Portland  and  return.  Where  a  Judg- 
ment Is  modified  on  appeal  to  the  circuit 
court,  the  question  of  costs  is  In  the  sound 
discretion  of  that  court,  and  its  decision  will 
only  be  disturbed  here  In  case  of  the  abuse 
of  such  dlscretiMi.  Hill's  Ann.  Laws  Or.  S 
652.  The  allowance  of  mileage  to  the  wlt- 
nen  Klnnay  was  In  accordance  with  the 


rule  announced  by  this  court  in  Crawford  t. 
Abraham,  2  Or.  163,  which,  so  far  as  we  are 
informed,  has  been  uniformly  approved  and 
followed  ever  since  It  was  announced  In 
that  case. 

Finding  no  «TOr  in  the  record,  tlie  lodg- 
ment la  aiBrmed. 


mOKUM  T.  DANTER8  et  aL* 
(dopreme  Court  of  OregMu    Nov.  4,  ISKS.) 
Tax  Title— Patmiht  ov  Taxes  bbvore  Sau— 

ALTBBAT105  or  TaX  RECEIPT — EVIDBSCB 
OF  PaTHBNT— ESTOFPBU 

1.  One  in  poasesftioa  of  land  li  not  estop- 
ped by  lapee  of  time  from  defeating  a.  tax  title, 
by  showing  that  the  taxes  for  which  the  land 
was  sold  were  In  fact  paid  bef<M«  uJe. 

2.  To  defeat  a  tax  title,  it  may  be  shown 
br  parol  that  tha  taxea  were  paid  befwe  aale. 

S.  Where  it  it  shown,  even  aftn  an  Inatro- 
ment  baa  been  admitted  over  objection  of  the 
other  party,  tliat  the  alteration  appearing  there- 
in was  not  made  after  the  execotioQ  thereof. 
Hill's  Ann.  Laws,  }  788,  providing  that  the  par- 
t(V  shall  account  for  an  alteration  made  after 
the  execution  of  the  instrument,  does  net  ap- 
ply. 

4.  The  right  of  the  state  to  sell  land  for 
taxes  ceases  when  tender  of  payment  has  been 
accepted  by  the  officers  anthoriaed  to  collect  it^ 
and  it  is  unmaterial  hj  whom  payment  was 
made. 

5.  Defendant's  statement  that  she  had  paid 
the  tax  levied  on  land  bef(»:e  the  sale  thereof, 
togetlier  with  a  receipt  indicating  that  she  had 
done  so,  was  sufficient  evidence  to  sustain  a 
finding  that  the  tax  had  been  paid,  though  from 
the  assessmfflit  loU  it  appeared  that  it  nad  not 
t>een  paid. 

6.  A  jadgm«]t  roll  In  a  former  action  ataow- 
ing  Jndgm«it  in  favw  of  a  pnaon  claiming  un- 
der a  tax  title,  accompanied  with  evidence  that 
said  action  was  brongfat  at  the  request  of  de- 
fendant against  said  person,  will  not  estop  de- 
fendant from  defeating  said  title  by  showing 
that  the  taxes  for  which  the  land  was  sold  were- 
paid  by  defendant  before  the  sale,  where  it  did 
not  appear  that  the  qvesUra  of  payment  of  aaid 
taxes  was  raised  in  said  former  action. 

Appeal  from  circuit  court,  Mnltnomali  coim- 
.  ty;  E.  D.  Shattuck,  Judge. 

Action  by  J.  M.  Nlcknm  against  Walter 
Danvers  and  othere  to  recover  possessloti  of 
certain  land.  Defendant  Gaston  had  Judg- 
ment, and  plaintiff  appeals.  Affirmed. 

A.  H.  Tanner  and  Joseph  Simon,  for  appel- 
lant P.  L.  Willis  and  Seneca  Smith,  for  re- 
spondents. 

BEAN,  a  J.  This  action  was  commenced 
In  October,  1891,  to  recover  possession  of  the 
N.  E.  ^  Of  section  20,  township  1  3.,  range  2 
E.,  in  Multnomah  county,  C(mtainlng  150 
acres,  and  is  here  on  appeal  from  a  Judgment 
in  favor  of  the  d^endant  Gaston.  The  rec- 
ord is  voluminous,  and  contains  many  as- 
signments of  error,  but  it  is  thought  nnneces- 
sary  to  incumba*  the  opinion  with  an  exten- 
sive statement  of  the  facts  or  the  numerous 
errors  assigned  and  relied  upon  for  a  reversal 
of  the  Judgment,  as  the  result.  In  our  opinion, 
must  depend  upon  the  solution  of  the  ques- 
tions presented  by  one  branch  <^  the  cause. 

1  Rdiearing  pending. 
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Hie  pludliigB  are  in  the  osnal  form  for  such 
actions.  Plaintiff  alleged  title  and  right  at 
poesession.  This  the  answer  denied,  and,  as 
a  fnrtlier  defense,  the  defendant  pleads  title 
in  benett,  and  sets  np  the  statnte  of  llmlta- 
tiooB  as  ft  bar  to  jdalntttTB  action,  which  de- 
fense was  emtroTerted  by  plalntUTa  reply. 
The  Gtmtested  questions  thns  presented  were 
tw<^<4d:  First  Was  plaintiff  the  owner  of 
the  legal  title?  And,  second,  if  so,  was  his 
right  of  action  barred  as  claimed?  The  ques- 
tion of  adveree  possession  was,  of  course,  un- 
important  In  the  absence  of  proof  that  plain- 
tiff was  the  holder  of  the  legal  title,  for  he 
mmt  recover,  tf  at  all,  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  cA 
that  of  bis  adversary. 

To  maintain  the  Issues  on  his  part  and 
prove  his  title,  the  plaintiff  gave  In  evidence 
a  tax  deed  from  the  sheriff  of  Multnomah 
county  to  one  George  W.  Brown,  dated  July 
1. 1873,  and  recorded  July  6,  1873,  purporting 
to  convey  to  Brown  the  prt^rty  In  contro- 
veisy  under  a  sale  for  delinquent  taxes  levied 
upon  It  for  the  year  1870,  and  other  convey- 
ances showing  a  complete  chain  of  title  from- 
Brown  to  himself.  To  defeat  the  title  thus 
established,  the  defendant  undertook  to  show 
—First,  that,  before  the  sale  to  Brown,  she 
paid  the  taxes  for  which  the  land  was  sold; 
nod,  second,  that  she  and  her  predecessors  In 
Interest  had  been  in  the  adverse  possession 
of  the  land  for  more  than  10  years  pilor  to 
the  commencement  of  the  action.  These  two 
questions,  among  others,  were  submitted  to 
the  Jury  for  special  findings,  and  were  both 
determined  In  favor  of  the  defendant,  and  a 
general  verdict  rendered  In  her  favor.  Un- 
less the  record  shows  error  affecting  the  first 
of  these  findings,  the  judgment  must  be  af* 
firmed,  although  the  court  may  have  erred  In 
other  respects. 

PtalntUTs  title  rested  wholly  upon  the  tax 
deed  to  Brown,  and  If  there  was  competent 
evidence  given  on  the  trial  from  which  the 
jury  found  that  the  tax  had  been  paid  prior 
to  the  sale,  and  there  was  no  error  In  admit- 
ting testimony  on  this  question  or  In  Instruct- 
ing the  jury  In  relation  thereto,  the  Judgment 
cannot  be  disturbed;  for.  If  the  taxes  had 
been  paid  prior  to  the  sale,  plalntlflTs  title 
necessarily  failed,  and  therefore  the  other 
questions  In  the  case  are  Immaterial.  When 
taxes  are  once  paid,  the  lien  of  the  state 
therefor  Is  discharged,  and  a  subsequent  sale 
of  the  land  for  such  taxes,  as  Mr.  Black  says, 
'Is  without  color  of  authority  and  void;  In 
other  words,  acttial  delinquency  Is  a  condi- 
tion precedent  to  the  right  to  sell  any  realty 
under  a  tax  assessment."  So  that,  If  defend- 
ant bad  paid  the  taxes  tmder  which  the  sale 
was  made,  the  Hen  was  discharged,  and  the 
purchaser  at  the  tax  sale  obtained  no  title  by 
his  purchase,  and  of  course  could  convey 
none  to  his  grantees.  Hill's  Ann.  Laws  Or. 
S  2843;  Black.  Tax  Titles,  $  156;  2  Blackw. 
Tax  Titles,  i  821;  Gooley,  Tax'n.  450. 

We  proceed,  fben,  to  examine  the  alleged 


errors  In  the  record  relating  to  this  question. 
The  defendant,  to  show  that  she  had  paid  the 
taxes  for  1870,  gave  In  evidence  the  tax  roll 
for  that  year,  from  which  It  appeared  that 
the  fractional  S.  B.  ^  of  section  20  was  as- 
sessed to  her,  and  the  N.  E.  %  thereof,  b^ng 
the  property  In  controversy,  to  unknown 
owners.  She  also  gave  oral  evidence  tending 
to  show  that  at  the  date  of  the  assessment 
she  did  not  own  or  claim  to  own  the  property 
assessed  In  her  name,  but  did  claim  to  own 
the  said  N.  B.  14*  which  was*  assessed  to  un- 
known owners,  and  that  she  owned  no  other 
land  In  that  section.  She  then  called  Joseph 
Oaston  as  a  witness,  who  related  his  connec- 
tion with  the  matter  In  issue  as  follows:  "I 
am  the  father  and  agent  of  the  defendant. 
That  prior  to  1870  I  purchased  the  land  In 
controversy  of  Hiram  Smith  for  my  daugh- 
ter. That  I  paid  the  tax  on  the  land  for  the 
year  1870  to  the  sheriff  of  Multnomah  coun- 
ty. I  went  to  the  sheriff's  office,  as  usual,  to 
pay  the  taxes  that  were  owing.  That  Is  all 
the  taxes  I  owed  on  the  land  In  question.  I 
found  the  land  assessed  to  my  daughter,  as 
It  had  been  agreed  between  me  and  Mr. 
Smith  before.  That  was  the  first  year  it  had' 
been  assessed  to  my  daughter.  I  paid  the 
taxes  when  we  got  the  receipt.  It  had  been 
paid  before  by  Mr.  Smith.  It  was  assessed 
In  his  name.  Mr.  Smith  had  come  to  me 
with  his  receipt.  I  had  to  pay  the  mouey  over 
to  him.  I  have  the  receipt  which  I  took  for 
the  taxes  for  1870."  The  witness  then  pro- 
duced a  receipt  signed  by  the  sheriff  of  Mult- 
nomah county,  dated  January  30,  1871,  which 
purports  on  Its  face  to  be  for  the  taxes  as- 
sessed on  the  land  In  controversy  for  the  year 
1870,  which  was  offered  In  evidence.  To  the 
admission  <rf  this  receipt,  the  plaintiff  object- 
ed, upon  the  ground  that  it  was  Immaterial 
and  Irrelevant,  and  because  It  appeared  upon 
Its  face  to  have  been  altered  or  mutilated, 
and  such  alteration  had  not  been  explained. 
The  alteration,  If  any,  was  made  by  erasing 
some  letter,  and  inserting  the  letter  "N"  In  the 
description  of  the  property  in  the  margin  of 
the  receipt  The  objection  was  overruled  by 
the  court,  and  the  receipt  was  admitted  In 
evidence,  to  which  the  plaintiff  excepted. 
The  witness  Gaston  was  then  asked  to  state 
what,  If  anything,  he  knew  about  the  sup- 
posed alteration  In  the  receipt,  and  replied: 
"I  do  not  recollect  anything  definite  about 
that  It  evidently  had  been  a  mistake  of 
some  sort,  and  at  the  time  of  making  the  re- 
ceipt It  was  corrected.  I  know  the  receipt 
has  never  been  altered  since  I  received  It  It 
has  been  laid  away  In  an  0I4  iron  box  of  pa- 
pers for  over  twenty-two  years.  Before  the 
last  trial,  I  took  a  search  through  all  my  pa- 
pers to  find  tax  receipts  to  this  land,  and  I 
found  this  receipt.  I  did  not  notice  then  that 
there  had  been  any  alteration  In  It  I  did  not 
notice  that  until  the  morning  of  the  trial. 
We  were  examining  It,  and  I  saw  the  altera- 
tion In  the  receipt  I  knew  the  proper  de- 
scription of  the  land  Independent  ot  what 
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mlglit  appear  on  Um  aBsesaw's  hooka.  Am 
aatlsfled  tliat  I  did  not  look  at  the  asBeBBment 
roll  at  the  time  I  paid  the  tazea.  Did  not 
hare  the  land  aasesBed  mysellL  Did  not  have 
It  put  In  the  bookB."  This  and  all  evidence 
In  respect  to  the  payment  of  the  tax  ftar  1870 
was  admitted  over  the  oltJectioD  and  ezoq^ 
tlon  of  the  plaintiff. 

It  Is  claimed  that  the  right  to  show  that  the 
tax  was  paid  before  the  sale  waa  barred  by 
lapse  of  time.  But  we  are  unable  to  ccHuror 
In  this  portion.  •  It  la  admitted  that  defendant 
has  been  in  the  posse  salon  and  enjoyment  of  tbe 
land  In  controrers/  at  least  since  the  qning 
of  1882.  dalmlUK  tltl&  Under  such  drcnm- 
stanceg,  she  certainly  conld  eafely  rest  upon 
her  poBsesskm  nntll  her  title  was  assailed  by 
some  ooe  claiming  mider  the  tax  deed,  and 
then  show.  If  tbe  tacts  woe  with  her,  that  It 
was  void  because  the  tax  had  In  fact  been 
paid.  No  prenunptloD  can  be  bnllt  w  In  aid 
of  the  tax  title  by  Oe  delay  of  the  hdUSae  In 
asserting  hla  claim,  not  can  siuai  delay  deprive 
the  owner  of  the  property  who  Is  In  possesshm 
of  the  right  to  question  the  validity  oC  tbe 
deed  when  It  Is  sought  to  establish  title  nndor 
It.  That  one  who  claims  to  have  title  to  pn^ 
erty  by  a  tax  deed  may  Ue  by  without  assert- 
ing It  a  suffldent  length  <tf  time  to  estop  the 
owna  In  poBscsBlon  from  proving,  when  his 
title  IB  attacked,  that  the  tax  was  In  fact  paid 
prior  to  the  sale,  Is  a  doctrine  ao  manifestly 
unsound  tbdt  time  need  not  be  wasted  In  at- 
tempting to  make  It  aj^iear  more  so. 

2.  'Xi>ere  Is  nothing  In  the  position  that  the 
paymoit  of  the  tax  could  not  be  Shown 
paroL  The  payment  may  be  xsroved  by  any 
cunpetent  evidence  sulUcient  to  satisfy  the 
jury.  Black,  Tax  Titles,  1 159;  Blackw.  Tax 
Titles,  i  8M;  Cooley,  Tu'n,  452;  Adams  v. 
Beate,  Itt  Iowa,  61;  Bammtrnd  v.  Hannln,  21 
UlCh.  874;  Davis  v.  Hare,  82  Ark.  386;  Mc- 
IXmoogb  y.  Jefferson  Qo.,  79  Tex.  535,  15  S. 
W.  490.  Nor  Is  the  taxpayer  responsible  tot 
tbe  mors  oi  mistakes  of  the  Sheriff  at  taxing 
ofUca^  or  the  manner  In  which  he  keeps  hla 
records  or  aocoonta.  If,  in  fact»  he  pays  tbe 
tax,  the  demands  of  tbe  government  are  dis- 
charged. It  oo  longer  has  the  right  to  sell  bla 
property,  and  It  Is  Immata^l  whethar  a  snbse- 
quent  sale  transpires  throu^  llie  mistake  of 
the  officer,  ac  in  positive  disregard  of  the  fact 
of  paymoit.  In  eltiier  case  the  pnrchaso'  takes 
no  title.  Black,  TSx  Titles,  f  162;  Blackw. 
Tax  TlUes,  H  880,  831. 

8.  It  18  claimed  tbat  the  tax  receipt  admitted 
in  evidoice  was  not  competent,  because  It  had 
been  altered  or  changed.  'SSa  statute  OKctlon 
788,  U1U*B  Ann.  laws)  provides  that  "the  party 
producing  a  writftig  as  genuine  which  has  been 
altered,  or  appears  to  have  be»  al^:«d  aftn 
Ua  execntion  or  makhig,  in  a  part  material  to 
Ciie  question  In  dispute,  Shall  account  tov  the 
appearance  or  alteratl<Hi,''  etc.  Now,  It  does 
not  appear  that  the  receipt  bad  been  altered  ox 
changed  after  Its  execution  or  delivery  to  the 
taxpayer.  Indeed,  the  <«ly  evidence  on  that 
subject  is  the  evidence  of  tiaston,  ttto  said  he 


did  not  reocdlect  anything  d^lnite  about  it, 
tmt  it  was  evidently  a  mistake  of  Bome  sort, 
and  at  tlie  ttme  aC  making  tb0  recdpt  It  was  ' 
corrected,  but  "1  know  the  receipt  ho  never 
beoi  altered  since  I  rectfved  It."  T^roe,  this 
evidence  was  given  after  tbe  receipt  waa  form- 
ally admitted,  tmt  It  was  suffldoit  to  cure 
the  objectuai  to  ItB  admlaslfHi  on  acoonnt  of  its 
appearance.  Its  value  as  evidence,  therefore, 
became  a  qnestioo  for  the  Jury. 

4.  It  Is  n^t  claimed  that  the  defendant  did 
not  show  sntUdent  Interest  In  the  i>roperty  to 
entitle  her  to  pay  the  tax.  Hie  evidence  Aows 
tbat  she  claimed  to  have  some  Interest,  but, 
whether  this  claim  was  well  ftoooded  or  not, 
the  right  of  tbe  state  to  sell  the  land  ceased 
when  the  tax  wss  paid  1^  her  and  accepted 
the  proper  coUecUng  (dflcer.  The  power  of 
Bale  is  limited  to  coercing  paym^  of  the  tax; 
and,  as  soon  as  It  la  paid,  the  power  ceases, 
and  it  is  gwerally  held  to  be  Immaterial  by 
whom  tbe  payment  waa  made  If  It  waa  In 
fact  accepted  by  the  officers  authorized  to  col- 
lect It  Blackw.  TKL  Titles.  |  826;  Black. 
Tax  Titles,  I  161;  Gooley.  Tkx'n,  4fi0;  Land 
.Co.  T.  Outhrle,  53  Iowa,  886.  5  N.  W.  S10. 

6.  It  Is  also  claimed  that  the  evidence  was 
insufficient  to  support  the  Ondlng  ttmt  the  tax 
had  been  paid.  The  weli^t  and  mSOOency  of 
the  evidence  was  for  the  Jury,  and  not  the 
court  In  our  opinKm,  It  toided  to  abow  that 
the  defendant  had  paid  tbe  tax  prior  to  tbe 
sale.  Haston  bo  testified,  and  tlie  receipt  pro- 
duced txy  him  so  indicated.  As  we  have  al- 
ready said,  the  defendant  la  not  bound  by  the 
oondltltm  of  the  assesnnent  rcdl,  w  the  fact 
that  the  sheriff  may  have  a]n*lled  the  money 
paid  by  her  to  the  payment  of  the  tax  assessed 
against  other  property.  Blackw.  Tax  Titles,  f 
S31.  The  ultimate  Caet  to  be  determined  In 
the  case  was  whetha  the  defendant  actually 
paid  tbe  tax  upcm  the  propvty  In  controversy. 
It  to,  tb»  right  to  8^  ceased,  and  the  pur- 
chase' took  no  title.  Ibis  was  a  qnestlou  fa: 
tbe  Jury  under  the  evidence,  and  we  think  was 
pnq;K!rly  submitted  to  them. 

6.  Tb  defeat  defendant's  right  to  show  tbat 
the  tax  had  bem  paid,  plaintiff  offered  in  evi- 
dence, as  an  eatoi^el,  a  Judgment  rendered  In 
favcr  ot  James  A.  Bennett  and  XAura  Ben- 
nett, the  successns  ot  Bromi,  tin  purdiaser  at 
the  tax  sale,  adjudging  them  to  be  tbe  owners 
in  fee  simple  of  tbe  property  In  controversy, 
rendered  in  an  acQrai  txt}Ugbt  by  one  Hammh 
M.  Smith  to  recover  possesslm  thereof  in  which 
action  the  Bennetts  set  up  the  tax  title  to 
Brown  as  a  defense,  accompanied  with  an  offer 
to  BSmw  tbat  tbe  action  was  bwtltuted  at  tbe 
request  of  defendant  This  evidence  was^  we 
think,  prope-ly  excluded;  if  for  no  oUier  rea- 
son, because  it  does  not  appear,  and  no  offer 
was  made  to  tfiow,  tbat  the  question  oi  pay- 
ment of  the  tax  was  submitted  to  or  passed 
upon  by  tbe  court  ot  became  at  all  material 
to  tbe  determlnatltni  ot  tbe  case.  For  aught 
that  appears,  the  plaintiff  In  tint  action  may 
have  failed  because  of  tbe  weakness  of  her 
own  titles  and  ttie  deiendantB  may  not  have 
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been  esOea  i^ptm  to  make  a  SeteDae,  and  so  the 
ralldlty  or  tlie  tax  deed  not  tw  called  In  ques- 
tion. 

These  are  all  tbe  alleged  errors  In  the  record 
affecting  tbe  qne8tl(m  concerning  the  payment 
of  tbe  tax,  and,  baring  condoded  tbat  none  of 
tbem  are  well  taken,  we  are  constrained  to  af- 
flrm  tbe  judgment;  and  it  la  w  ordered. 


BAKEB  CITX  T.  MUBPHY  et  al. 
(SuiHreme  Oonrt  of  Or^n.   Not.  4,  1B86.) 
TmaeiTAh  Ain>  Substt—Lubilitt  ok  OmouL 
BoHD — Plmadino— DtriOTi  Cdbbd  bt 
Answbuiko  Otbb. 

1.  The  sureties  on  the  official  hood  of  a  citr 
treasurer,  elected  for  one  year  nnder  a  city  char- 
ter proTidiog  that  he  sh^t  hold  office  nntll  his 
successor  is  elected  and  qnalified,  are  liable  for 
defalcation  of  their  principal  after  the  expira- 
tion of  the  year,  while  h<dding  over  pending  tbe 
qoaUfication  of  his  saccessor. 

2.  A  complaint  in  an  acUcm  on  the  bond  of 
a  dty  treasnrer  alleging  that  tbe  principal  en- 
tered on  the  dnties  of  his  office  at  a  certain 
time,  and  continued  by  yirtne  of  bis  election  nn- 
tU  DecMnber  19.  1893;  that  bis  term  of  office 
expired  on  November  6,  18&S,  bat  that  tbe  mia- 
<n[ULl  contested  the  election  held  on  said  date, 
and  retained  tbe  property  of  the  office,  and  re> 
fnsed  to  d^ver  tbe  same,  and  was  the  de  facto 
treasurer  of  the  city  until  December  10,  18d3, 
vhen  he  resisned  all  right  and  title  to  tbe  of- 
fice.—snffideotly  alleges,  when  attacked  for  tbe 
firat  time  on  t2ie  trial,  that  tiie  pilndpal  was 
not  re-elected,  but  merely  held  OTer  until  the 
qualification  of  bis  successor. 

Appeal  from  circuit  court,  Baker  county; 
James  A.  Fee.  Judge. 

Action  by  Baker  City  against  S.  F.  Murphy 
and  others.  There  was  a  judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

This  is  an  action  to  recoTer  upon  tbe  official 
bond  of  the  defendant  S.  F.  Murphy  as  treas- 
urer of  Baker  City.  The  defendants  Parker 
and  Bust  are  his  sureties  upon  tbe  bond.  Mur- 
phy was  duly  elected  treasnrer  at  the  regular 
annual  electlcai  of  the  dty  November  7.  1892; 
and,  having  filed  his  oath  of  office,  he  execut- 
ed and  filed  tbe  bond  In  question  on  the  25th 
day  of  April.  1893,  the  coniMtlon  of  which  Is 
that  the  said  B.  F.  Murphy  "ahall  honestly  and 
faithfully  discharge  his  duties  as  treasurer  of 
Baker  Ct^  during  his  continuance  in  such  of- 
fice." This  bond  was  executed  and  delivered 
in  pursuance  of  an  ordinance  of  tbe  dty  adopt- 
ed January  7,  1891,  requiring  the  treasurer  to 
execute  an  official  undertaking  to  plaintiff. 
The  complaint  alleges,  among  other  things: 
"That  on  the  25th  day  of  April,  1893,  said  S. 
F.  Mnrpliy  duly  entered  upon  the  duties  of 
bis  said  office,  and  continued  to  act  by  virtue 
of  said  election  nntU  the  19th  day  of  Decem- 
ber,  1898.  Tbat  tbe  term  of  office  of  the  said 
8.  F.  Murphy  expired  on  the  6th  day  of  No- 
vember, 1883,  but  that  said  Murphy  contested 
the  election  held  on  said  date,  and  retained 
possession  of  all  the  property  of  said  office, 
and  refused  to  deliver  the  same,  and  was  the 
de  facto  treasurer  of  said  city  until  the  19tfa 
day  of  Deconber,  1893,  when  the  said  Murphy 


resigned  all  his  right,  title,  and  Interest  to  said 
office.  •  •  •  Tiiat  on  and  between  the  30th 
day  of  April,  1893*  and  the  7th  day  of  Novem- 
ber, 1893,  the  said  S.  F.  Murphy  received  va- 
rious sums  of  money  as  such  treasurer, 
amountlug  to  tbe  sum  of  $16,219.14,  said 
moneys  being  the  property  of  plaintiff.  The 
said  Murphy  failed,  neglected,  and  refused  to 
honestly  and  faithfully  discbarge  the  duties 
as  such  treasurer,  and  In  violation  of  the 
terms  of  his  said  bond,  In  this:  that  Enid  S. 
F.  Murphy  fraudulently,  and  In  breach  of  the 
terms  of  his  said  bond,  &lled  and  neglected 
to  turn  over  to  the  plaintiff,  or  to  his  successor 
In  office,  tlie  said  sum  of  $16,219.14,  or  any 
part  thereof,  except  tbe  sum  of  $11,060.82,  and 
has  converted  and  appropriated  to  his  own  use 
tbe  said  sum  of  $4,119.59."  The  defendants, 
by  their  answer,  among  other  things,  "deny 
that  said  S.  F.  Murphy  continued  to  act  by 
virtue  of  his  said  election  until  the  19th  day 
of  December,  1893,  or  at  any  time  after  the 
eth  day  of  NoTember,  1893,  at  which  time  bis 
said  term  of  office  expired,  and  he  succeeded 
himself  as  the  alleged  de  facto  treasurer  of 
said  Baker  City;  admit  that  the  term  of  office 
of  the  said  S.  F.  Murphy  expired  on  the  6th 
day  of  November,  1883,  but  deny  any  knowl- 
edge or  Information  as  to  whether  Murphy 
contested  the  election  held  on  said  date;  admit 
that  the  said  Murphy  retained  possession  of 
all  the  property  of  said  office,  and  refused  to 
deliver  ,  the  same,  and  aver  his  retention  of 
said  property,  and  bis  refusal  to  deliver  tbe 
same,  was  based  upon  a  valid  claim  tbat  he 
was  at  said  time  (November  6,  1883)  elected 
his  own  successor  in  mid  office,"  and  "admit 
that  the  said  S.  F.  Murphy  was  the  de  facto 
treasurer  of  said  city,  at  least,  If  not  the  duly- 
elected  treasurer,  on  and  between  the  7th  day 
<rf  November,  1893,  and  the  19th  day  of  De- 
cembo*,  1896;  and  defendants  aver  tbe  ftict  to 
be  that  said  plaintiff.  Baker  City,  Its  mayoi 
and  common  coundl,  acknowledged  said  Mur- 
phy, and  hdd  him  out  to  the  world  and  these 
defendants,  as  its  duly  elected,  qualified,  and 
acting  treasurer  on  and  between  said  dates, 
and  as  his  own  successor  of,  In,  and  to  said 
office."  ^e  affirmative  allegations  of  tlie  an- 
swer were  put  in  issue  by  the  reply.  This  re- 
cital of  the  pleadings,  is  sufficient  for  a  fair  un- 
derstanding of  the  questions  arising  thereun- 
der. The  bill  of  exceptions  does  not  disclose 
whether  any  evidence  was  offered  to  show  that 
Murpby  was  re-elected  as  city  treasurer  No- 
vember d,  1883,  or  that  the  city  or  Its  au- 
thorities ever  subsequently  treated  or  dealt 
with  him  as  having  entered  upon  a  second 
term.  It  does  disclose  evidence,  however, 
tending  to  show  tbat  on  November  4,  1893,  be 
ffied  his  official  report,  which  was  referred 
back  to  him  by  the  dty  council  for  the  pur- 
pose of  having  It  made  more  definite  and  cer- 
tain, and  was  afterwards.  In  December,  188S, 
handed  to  the  finance  committee,  who  were 
charged  with  tbe  du^  of  procuring  a  settle- 
ment with  him  In  behalf  of  the  city.  In  the 
performance  of  this  duty  the  committee  made 
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demand  apon  Murphy  about  December  2S, 
1893,  for  tbe  funds  then  in  his  bands,  and  re- 
ceived from  him  tbe  sum  of  f 1,026  In  money 
and  $20  In  warrants.  CTTie  balance  he  refused 
to  pay.  Subsequently  his  successor,  J.  W. 
Wisdom,  who  was  appointed  treasurer  Decem- 
ber 18, 1893,  made  a  like  demand  upon  him  In 
January,  1894,  but  payment  was  refused.  The 
evidence  further  tends  to  show  that  Murphy 
received  most,  if  not  all,  tbe  funds  alleged  to 
liare  been  misappropriated  prior  to  November 
6,  1893;  and  there  is  some  evidmce  tending 
to  show  that  he  bad  the  larger  portion  of  it  on 
Iiand  at  that  date,  and  subsequent  thereto,  and 
some  of  It  as  late  as  December  16,  1803.  A 
trial  being  had  before  a  Jury,  resulting  In  a 
verdict  and  Judgment  in  favor  of  plaintiff  for 
the  amount  demanded,  defendants  appeal. 

T.  H.  Crawford,  for  appellants.  Will  R. 
King  and  F.  L.  Mo<n«,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
This  record,  together  with  the  instructions 
of  the  court  to  the  Jury,  presents  the  ques- 
tiim  whether  tbe  sureties  upon  the  official 
bond  of  a  public  officer  elected  for  a  term 
of  one  year,  under  a  dty  charter  proYidlng 
that  be  "shall  hold  his  office  until  his  succes- 
sor is  elected  and  quallfled,"  can  be  held  for 
defalcatifxis  of  tbe  principal  occurring  sub- 
wqnent  to  tbe  aid  of  tbe  year,  while  bedding 
oyer  pending  tbe  dectloa  or  apinlntment  of 
his  successor. 

It  Is  contended,  first,  that  this  is  an  an- 
nual office  and  that  the  sureties  upon  the 
bond  of  an  ofilcer  elected  to  All  such  an 
office  are  liable  only  for  his  official  acts 
during  tbe  year,  aithough,  under  statutory 
provisions,  he  Is  entitled  to  hold  over  until 
his  successor  la  elected  and  quallfled.  It 
may  be  said  of  any  office  liavlng  a  fixed  term 
of  one  year,  and  which,  in  contemplation  of 
law,  is  to  be  filled  by  appointment  or  Sec- 
tion annually,  that  it  Is  an  annual  office. 
Harris  v.  Babbitt,  4  Dill.  190,  Fed.  Caa.  No. 
6,114;  Spariu  v.  Bank.  8  Del.  Ob.  2S9.  But 
it  is  not  apparent  why  an  annual  office,  pub- 
lic in  its  nature.  Is  not  governed  by  the  same 
principles  and  the  same  rules  of  law,  touch- 
ing the  obligations  and  liabilities  of  sureties 
upw  tbe  bonds  of  IncuiAbents,  as  any  other 
puMlc  office.  We  have  found  In  tlie  bo<^ 
DO  reason  or  authority  tor  any  distinctlMi, 
and  we  believe  nraie  exists.  The  laws  and 
ordinances  governing  the  length  of  the  term, 
the  expiration  thereof,  the  commencement  of 
a  succeeding  term,  and  tbe  duties  and  re- 
sponalbiUties  of  Incumbents,  are  construed  by 
the  same  rules  ot  interpretation,  whether 
they  apply  to  an  annual  office,  public  In  its 
nature,  or  any  other  public  office  having  a 
longer  term,  so  that  the  responsibilities  of 
sureties  upcm  the  traod  of  an  officer  filling  an 
annuai  offl(X  are  the  same  as  if  they  stood 
sponsor,  by  written  obligation,  for  the  faith- 
ful performance  tbe  duties  ot  aqy  other 
public  officer. 


It  la  a  w^-aettled  rule  of  law,  recognized 
generally.  If  not  by  all  tbe  authorities,  that 
bonds  or  obligations  given  to  secure  the  per- 
formance of  official  duties  are  to  be  con- 
strued with  reference  to  the  term  tor  which 
the  Incumbent  Is  elected  or  appointed;  and 
it  la  equally  w^  settled  that  the  law  govr 
emlng  as  to  the  term.  Its  time  of  commence- 
ment and  explratlcm,  and  the  ccnditiMia  and 
contingencies  upon  which  It  shall  begin,  con- 
tinue, and  come  to  an  end,  enters  into  and 
forma  a  part  ot  sudi  bonds  or  obllgatimiB, 
where  general  language  Is  used  In  at^ulat- 
Ing  tbe  conditions.  Sureties  upon  such  nn- 
dertaklngs  are  presumed  to  have  known  the 
duration  of  the  term  when  tbey  became  par- 
ties to  them,  and  to  have  intended  to  bind 
themselves  to  the  extent,  and  for  and  during 
the  time,  that  their  principals  are  bound.  It 
Is  oalj  upon  the  application  cl  the  rule  to 
statutory  enactm^ts  govemii^  the  tenure  of 
office  that  the  authcHiltles  appear  to  part 
company.  Welch  v.  Seymour,  28  C(»m.  393; 
Kitson  V.  Julian.  24  Law  J.  Q.  B.  204;  Wapel- 
lo Go.  V.  Blgbam,  10  Iowa,  42;  Treasurer  t. 
Mann,  34  Vt  371;  Waterworks  Co.  v.  Atkln- 
B<m,  6  East,  611;  Wardens  v.  Boetock,  5  Boa. 
&  P.  179;  Lord  Arlington  v.  Merricke,  2 
Saund.  412;  Easseli  v.  hang,  2  Maule  &  S. 
368;  Bank  v.  Hunt,  72  Mo.  597;  Thompson 
V.  State.  37  Mlas.  522;  State  v.  Berg,  60  Ind. 
496;  Sparks  v.  Bank,  3  Dd  Ch.  300;  Riddel 
T.  School  Diet,  15  Kan.  108;  Mayor,  eta, 
V.  Crowell,  40  N.  J.  Law,  207;  State 
Crooks,  7  Ohio,  pt.  2,  p.  221;  Scott  Co.  v. 
Ring,  29  Minn.  401,  03  N.  W.  181.  Consider- 
ed In  the  light  of  this  rule  ot  Interpretatloii* 
did  S.  F.  Murphy's  term  of  office  as  city 
treasurer  come  to  an  aid  November  6,  1893? 
If  it  did,— If  it  expired  absolutely  upon  that 
date,— then  bis  acts  ttereafter  were  functus 
officio,  In  so  far,  at  least,  as  th^  could  have 
any  binding  force  and  effect  touching  tbe  lia- 
bilities of  the  sureties  upon  his  official  bond. 
In  the  state  ctmstltutlon  (section  1,  art  15), 
It  Is  provided  that  "all  offlceis— except  mem- 
ben  of  the  legislative  assembly-ahall  btdd 
their  offices  until  their  successors  are  elected 
and  qualified."  Under  this  section,  and  the 
provl8l(»is  of  an  act  regulating  the  election 
of  railroad  commisslonersi,  wherein  the  term 
of  office  was  fixed  at  two  years,  "and  until 
their  successors  are  elected  and  qualified."  it 
baa  been  recently  held  by  this  court  (Eddy 
T.  Kincald,  41  Pac.  156)  that  such  commis- 
sioners were  entitled  both  to  the  office,  and 
the  «n(^uments  thereof,  while  holding  over 
after  the  expiration  of  the  two-years  term, 
the  legislature  having  failed  to  elect  their 
succeseora.  And  In  State  v.  Sim<Hi  (Or.)  26 
Pac.  170,  Bean,  J.,  says:  "But  whatever 
the  rule  at  common  law  may  have  been,  it 
is  clear  that  when,  by  the  c<Hiatltntioa  or 
law,  officers  are  elected  or  appcrinted  tor  a 
term,  and  until  their  succMsors  are  elected 
and  qualified,  they  are  thereby  authorized 
to  hold  and  exercise  their  offices  until  their 
sncceasots  are  duly  elected  oe  appointed  an- 
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der  some  existing  proTlston  of  law."  So  that 
tbe  l&w  may  be  considered  as  settled  that 
Btate  officers  boldlng  over  ODder  tbe  consti- 
tution, or  under  an  act  of  the  leglslatnra 
«itltllng  them  to  hold  "until  their  BUccesB(»v 
are  elected  and  qualified."  unless  otherwise 
restricted,  are  entitled  both  to  the  ofELce  and 
tbe  emolnmoitB  appurtenant  thereta  The 
charter  of  Baker  City  was  accorded  to  It  by 
the  legislature.  By  Its  provisions  (section  9) 
it  is  enacted  that  "tbe  treasurer  shall  be 
elected  for  one  year  by  the  qualified  voters  of 
Baker  City  at  each  general  election  as  herein- 
after provided,  and  shall  hold  his  office  until 
his  anccessor  is  dected  and  qualified."  Laws 
WSo,  p.  452.  While  this  Is  not  a  state  of- 
fice, the  legislature  has  provided  that  the 
treasnrer  shall  h<^d  until  his  successor  la 
elected  and  qualified,  which  it  had  the  un- 
doubted right  and  autbcH-Ity  to  do;  and,  by  a 
[urity  of  reasMiIng,  the  tenure  of  office  must 
be  goremed  by  this  express  provision.  Can 
It  be  said,  then,  that  the  treasurer's  term  of 
office  had  come  to  an  end  on  the  6th  day  of 
Vorember,  1893?  And  In  what  respect  can 
it  be  said  that  his  subsequent  acts  are  functus 
officio  while  holding  oTer  pending  the  elec- 
tion and  qnallflcation  of  a  successor? 

In  State  t.  Berg,  50  Ind.  SOI,  the  court  say: 
"Under  the  constitution,  as  well  as  under  the 
law  fl:dng  tbe  term  of  Berg's  office,  tt  Is  clear 
that  he  was  entitled  to  hold  the  office,  not 
only  for  the  year,  but  until  his  successor  was 
dected  and  qualified.  As  long  as  he  contin- 
ued In  the  office,  bis  successor  not  having  been 
elected  and  qualified,  he  was  such  officer,  not 
de  facto  merely,  but  de  Jure.  The  constitu- 
tion, and  law  under  which  he  was  elected,  en- 
acted In  pursuance  of  the  constitution,  made 
him  such."  The  conclusion  reached  here  is 
baaed.  It  Is  true,  upon  the  constitutional  as 
well  as  the  statutory  provision  on  the  sub- 
ject, but  It  Is  a  direct  adjudication  as'to  the 
tenure  of  tbe  office.  State  v.  Smith,  87  Mo. 
158,  is  a  case  much  In  point,  with  the  consti- 
tutional element  eliminated,  and  arose  under 
the  previous  of  the  charter  of  the  city  of 
St  Louis.  Black,  J.,  In  delivering  the  opin- 
ion of  the  court,  says:  "It  Is  true,  the  law  by 
which  the  relator  was  appointed  fixed  the 
term  of  office  at  four  years,  and  contemplates 
that  at  the  expiration  of  that  time  a  new 
appointment  wUl  be  made;  but  the  same  law 
also  contemplates  that  the  appointing  power 
may  not  be  promptly  exwcised,  and  to  prevent 
a  vacancy  tbe  incumbent  Is  made  to  bold 
over  imtil  such  appointment  la  made.  This 
is  a  contingency  contemplated  by  the  law,  and 
enters  Into  every  such  appointment,  and  the 
time  he  holds  over  the  designated  period  Is  as 
much  a  part  of  the  term  of  his  office  as  that 
which  precedes  the  date  at  which  the  new  ap- 
pointment should  be  made.  We  have  seen, 
this  Is  BO  for  all  purposes  of  h<rfdlng  the  office, 
and  In  suits  against  tbe  officer  and  his  sure- 
ties on  his  official  bond,  and  it  must  also  be 
true  with  respect  to  tbe  emoluments  of  the 
office.**  See^  alsob  Bank  r.  Hunt;  72  Ua  697; 


Long  T.  Seay,  Id.  648;  and  State  t.  Eurtze- 
bom.  78  Mo.  99.  In  Taylor  v.  Sullivan  (Minn.) 
47  N.  W.  S02,  it  Is  held  that  "tbe  Incumbent 
of  an  office,  the  term  of  which  Is  for  a  speci- 
fied period,  'and  until  his  successor  is  elected 
and  qualified,'  is  entiUed  to  retain  the  office 
after  the  lapse  of  the  specified  period,  in  the 
event  of  the  election  of  another  person  to 
succeed  him  who  Is  Ineligible"  See,  also,  in 
support  of  this  doctrine.  State  t.  Benedict,  15 
Minn.  198  (Ga  153),  and  People  v.  TUton,  37 
GaL  614.  And  If  no  vacancy  occurs  the  In- 
cumbent's term  must  be  continuous.  In  State 
T.  Howe.  25  Ohio  St  697.  It  is  held  that  an  In- 
cumbent so  holding  over  after  the  technical 
term  Is  In  office  de  jure;  but  It  was  there 
thought  that  the  time  intervening  the  expira- 
tion of  the  period  fixed  by  the  statute  and  the 
election  and  quallflcaUou  of  a  successor  was 
not  a  part  of  the  preceding  term,  and  that  the 
holding  over  was  pro  tempore.  In  other  cases 
it  is  held  that  the  holding  over  Is  but  an  occu- 
pancy of  that  propOTtion  of  the  successor's 
term.  See  Riddel  v.  School  Dlst,  15  Kan. 
170.  One  thing,  however.  Is  palpably  mani- 
fest.—that  the  right  to  hold  over  is  by  virtue 
of  the  previous  appointment  or  election  and 
qualification;  it  Is  a  right  accorded  by  stat- 
Qtes  regulating  the  tenure  of  office.  The  hold- 
ing does  not  come  to  an  end  on  the  day  of  the 
expiration  of  the  statutory  period,  unless  there 
comes  a  duly  elected  and  qualified  officer  to 
cut  it  off,  or  unless  his  recognized  successor 
Is  inducted  into  the  ofiOce.  In  one  sens^  the 
holding  over  is  pro  tempore,  because  the  time 
of  the  holding  la  dependant  upon  tbe  election 
or  appointment  of  a  successor;  and  In  another 
tt  may  be  considered  as  the  occupancy  of  a 
successor's  term,  which  Is  shortened  by  that 
length  of  time.  But  tbe  holding  for  the  tech- 
nical term  and  the  holding  over  is  a  recog- 
nized right  arising  from  one  appointment  or 
one  election.  Hie  tenure  of  office  Is  Indi- 
visible. It  cannot  be  considered  as  a  broken 
term,  or  as  a  double  term;  it  is  ana  continu- 
ous holding;  and  tbe  holding  over  abiding 
the  election  of  a  successor,  it  seems  to  ns,  Is 
as  much  a  [tart  of  the  term  of  office  as  that 
which  precedes  It.  and  the  intopretaUon  of 
the  bond  In  question  must  be  governed  accwd- 
Ingly. 

The  city  charter  provides  (section  23)  that 
"every  person  elected  to  office  under  this  act 
shall  qualify  by  taking  and  filing  with  the 
auditor  within  ten  days  from  bis  election  aa 
oath  of  office";  and  It  is  contended  for  this 
provision  that  a  failure  or  refusal  to  thus 
qualify  within  10  days  has  tbe  effect  to  va- 
cate tbe  <^ce.  However  this  may  be,  the 
clause  in  question  has  reference  to  the  officer 
elect,  and  not  to  an  Incumbent  who  has  al- 
ready qualified,  and  Is  holding  over  the  partico- 
lar  term.  There  Is  no  );»rovIsion  In  the  char- 
ter requiring  an  officer  holding  over  pending 
the  election  of  his  successor  to  requallfy.  It 
there  Is,  our  attention  has  not  been  called  to 
it  He  continues  In  office  by  virtue  of  Uf 
previous  election  and  qualification,  and  the 
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tmn  1b  coextendve  with  his  holding  tn  that 
capacity.  In  coming  to  this  condusloii,  we 
bare  not  been  nnmlndful  of  the  rale  that  the 
contracts  of  sureties  are  to  recefre  a  strict 
ccmatructlon,  and  that  th^  ought  not  to  be 
bound,  except  hy  the  letter  of  t&elr  nndertak- 
mg. 

As  bearing  upon  the  foregoing  conclusions, 
-we  dte,  also,  Badger  t.  U.  S.,  93  U.  S.  599; 
State  T.  Saxon,  25  Fla.  702.  6  South.  858; 
Placer  Co.  t.  Dickerson,  45  Oal.  12;  Mayor, 
etc.,  T.  Brooks,  49  Oa.  179;  Klmberlln  v. 
State  (Ind.  Sup.)  29  N.  B.  773;  People  v. 
Beach,  77  111.  52.  Nor  Is  King  Oo.  v.  Faiy 
(Wash.)  32  Pac.  638,  ovpoaeA  to  this  view. 
There  the  legislature  enlarged  or  extended 
the  term  after  the  execution  of  the  bond. 
This  was  held— and  correctly,  too— to  be  an 
impairment  of  the  snretl^*  contract;  for  at 
the  time  of  assnmlng  the  obligation  they  could 
not  have  had  In  mind  the  extended  period 
which  the  legislature  afterwards  saw  fit  to 
add  to  the  term  fixed  by  law,  and  did  not  en- 
gage to  become  responsible  for  the  acts  of 
their  principal  during  the  added  period.  Mr. 
Thioop,  in  his  work  on  Public  Officers  (section 
213),  says:  "But,  whaterer  may  be  the  true 
rule  in  the  case  of  a  wrongful  holding  over, 
the  w^ght  of  American  authority  sustains  the 
proposition  that,  where  an  officer  holds  over 
rightfully.— that  Is,  pursuant  to  a  statute  pro- 
viding that  be  stiaU  hold  over  until  his  suc- 
cessor shall  be  chosen,  or  shall  be  chosen  and 
qualifled, — this  constitutes  one  of  the  excep- 
tions to  the  rule  that  the  liability  of  the 
sureties  In  an  official  bond  does  not  extend 
beyond  the  principal's  term,  and  that  the 
sureties  are  liable  for  his  defaults  during  the 
additional  time."  See,  also,  in  this  connec- 
tion, Thompson  v.  State.  37  Miss.  522,  and 
State  V.  Wells,  8  Nev.  105.  And  this  view 
has  been  adopted  in  Bddy  v.  Klncaid,  supra. 
But  whether  considered  as  an  exception,  or 
as  the  rule  itself.  It  can  only  be  sustained  up- 
on the  principle  that  the  holding  ovee  Is  a 
continuation  of  the  term,  and,  together  with 
tbe  technical  term,  constitute  one  and  the 
same  term. 

Many  authorities  ore  cited  by  coonsel  for  ap- 
pellant; of  which  Obelnlsford  Co.  v.  Demarest, 
7  Gray,  1,  is  the  leading  case,  in  support  of 
the  contention  that  tbe  sureties  are  not  held 
b^ond  the  particular  term.  But  It  will  be 
found,  upon  an  examination  of  these  authori- 
ties, that  nearly  all  of  them  consist  of  cases 
where  the  Incumbents  have  beoi  re-elected  or 
reappointed  to  the  same  ofllce,  and  the  au- 
thorities have  permitted  them  to  continue  In 
office  without  again  qualifying.  In  such  a 
case  it  Is  tbe  duty  of  the  authorities  to  require 
the  incumbent  to  requallfy,  and,  upon  his  fail- 
ure or  refusal  to  comply  with  the  requirement, 
to  declare  the  office  vacant,  falUng  In  which 
the  sureties  are  not  bound  beyond  the  term, 
or,  as  some  of  the  authorities  say,  a  reason- 
aUe  time  thereafter.  Bee,  In  this  connection, 
Bany  v.  Governw,  4  Blackf.  6.  Tbe  case  Is 
the  same  as  if  one  officer  succeeds  another  by 


electiMi  or  appointment,  and  Is  Inducted  Into 
the  office  without  qualifying.  The  former 
term  lapses,  and  the  new  one  begins  with  an 
incumbent  without  sureties  for  the  due  and 
faithful  observance  of  bis  duties.  These  au- 
tborites  are  without  relevancy  here.' 

Tbe  Instruction  of  the  court  to  the  jury 
touching  the  liability  of  the  sureties  vraa.  In 
effect,  that  they  were  liable  upon  the  bond  for 
the  acts  of  the  principal  from  the  time  of  the 
execution  thereof  to  tbe  6th  day  of  November, 
1883,  and  for  a  reasonable  len^  of  time 
thereafter.  This  instnictltm  was  folly  aa  £a- 
▼(tfable  to  the  defendants  as  tbey  had  a  right 
to  expect,  under  the  law. 

Objections  were  made  by  defendants,  at  the 
trial,  to  tbe  introduction  of  all  the  testimony, 
as  it  was  offered,  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
ctmstituteacauseof actim;  audit  Is  confid- 
ed that  the  complaint  Is  faulty  in  that  It  con- 
tains no  dh%ct  allegation  that  the  defendant 
was  not  elected  his  own  successor.  If  tested 
by  a  demurrer,  we  are  not  sure  but  this  would 
have  been  a  vital  objection.  Thompson  t. 
State,  37  Miss.  522.  But  the  defendants  have 
answered  over,  and  the  objectitm  is  taken  for 
the  first  time  at  the  trial  In  such  a  case  the 
pleadings  will  receive  a  liberal  omstraction, 
to  the  end  tiiat  the  case  may  be  permitted  to 
go  to  the  Jniy  upon  the  m^its.  Thayer,  J., 
in  Specht  v.  Allen.  12  Or.  122,  6  Paa  491,  says 
"that  a  party,  in  such  a  case,  should  be  com- 
pelled to  resort  to  a  motion  for  Judgment, 
notwithstanding  the  verdict,  In  case  one  were 
to  be  raidered  against  him,  as  the  party  Inter- 
posing the  pleading  ough^  when  it  bad  not 
been  demurred  to,  to  be  entitled  to  the  pre- 
sumption a  verdict  in  his  taroF  would  afford." 
See,  also,  Dickinson  v.  Dustin,  21  Mich.  503, 
and  Kean  v.  Mitchell,  13  Mich.  211.  The 
complE^t  alleges  "that  on  the  25th  day  of 
April,  1893,  said  S.  F.  Murphy  duly  entered 
upon  the  duties  of  his  said  office,  and  contin- 
ued to  act  by  virtue  of  said  election  until  the 
19th  day  of  December,  1893;  that  the  term 
of  office  of  tbe  said  S.  F.  Murphy  expired  on 
tbe  6th  ^ay  of  November,  1893,  but  that  said 
Murpby  contested  the  election  held  on  s^d 
date,  and  retained  possession  of  all  the  proper- 
ty <Kf  said  office,  and  refused  to  deliver  the 
same,  and  was  the  de  facto  treasure  of  said 
dty  until  tiie  19th  day  of  December,  1893, 
when  the  said  Murphy  resigned  all  ri^t  and 
titie  to  said  office."  We  think  It  may  be  in- 
ferentlally  deduced  from  these  allegations  that 
Murphy  was  not  elected  bis  own  successor, 
and  that  the  complaint  Is  sufficient  after  ver- 
dict. Strahan,  J.,  says:  "After  verdict,  If 
there  are  any  allegatl<ma  In  the  oompIiUnt  un- 
der which  evidence  might  have  been  Intro- 
duced wbidi  would  have  Justified  the  vordlc^ 
we  are  bound  to  presume  that  it  was  intro- 
duced, and  the  verdict  is  based  thereon." 
Wilier  v.  Navigation  Oa.  15  Or.  158,  13  Pac. 
768.  So  that  upon  the  case  made  tqr  the 
pleadings,  and  the  presumption  that  prevails 
in  support  of  the  findings  of  a  jury,  we  are 
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not  dbposed  to  disturb  the  Terdlct;  and,  no 
OTor  appearing  upon  the  record,  the  judgment 
€t  the  coDTt  bdow  Is  afflrmed. 


TERBILL  T.  TBRRILL.    (No.  18,410.) 
<Snpc«ne  Court  of  OaIif<^a.    Oct  8,  18B6.) 

DiTORCB— FlKDlN  OB— CkOSS-EI  A  MlKATIOir. 

1.  Where,  in  an  action  for  divorce,  findings 
are  made  on  IseneB  raised  by  spedflc  deniala  of 
allegations  In  the  complaint  of  deaartim  and 
failure  to  anpport  for  a  year  prira  to  the  action, 
a  separate  finding  is  nnneceraaiT  on  an  allega- 
tion in  the  answer  of  defendant's  wUlingneas 
and  offer  to  bukkmI  the-  plaintiff  daring  the 
time. 

2.  A  reversal  of  a  jndgment  of  divorce  can- 
not be  had  t>eoaoBe  a  count  In  the  complaint  ai- 
leinag  nonsupport  la  Inaaffident  where  there 
Is  a  finding  of  deserti<»i  on  a  snfficient  count 

3.  A  witness  who,  on  suit  for  divorce  for 
nonsui^ott  for  a  year  prior  to  the  action,  teati- 
Ges  that  he  has  supported  the  plaintiff  daring 
the  time,  cannot  on  cross-examination  be  aaea- 
ttoned  rerarding  separate  property  of  the  plain- 
tiff of  which  he  haa  had  charge. 

OommlBsloners'  decision.  Department  2. 
Appeal  from  superior  courts  Losaen  county; 
G.  G.  Clongh,  Judge. 

Action  by  Clara  TerriU  against  George  P. 
Terrill  for  divorce.  From  a  Judgment  for 
plalntlfff  defendant  appeals.  Affirmed. 

R  Ivin^bury,  being  sworn,  testified  on  be- 
half of  plaintiff:  "Am  the  stepfather  of  plain- 
tiff. Since  October,  1800,  she  haa  resided  at 
my  house.  During  that  time  my  wife  and  I 
have  furnished  plaintiff  and  her  children 
with  clothes,  food,  and  the  necessaries  of 
life"  On  cross-examination  he  testified  that, 
during  the  time  plaintiff  had  been  at  his 
house,  she  had  assisted  In  dohig  the  bouse- 
worlc  and  such  other  woman's  work  as  there 
was  to  do  about  the  place.  Counsel  for  de- 
fendant th^  BOQght  to  show  by  further  cross- 
examination  of  tills  witness  that  the  plaintiff 
had  a  farm  adjoining  his  which  waa  her  sep- 
arate property;  that  he  cnltlvated  It  for  her, 
and  gave  her  the  proceeds.  This  evidence 
the  court  strucic  out  as  not  proper  cross-ex- 
amination. 

Shlnn  A  Shlnn,  for  appellant  Goodwin  & 
Goodwin,  toe  respondent 

HAYNES,  O.  Actlm  for  divorce.  The 
plaintiff  had  judgment  and  defendant  ap- 
peals therefrom  upon  the  judgment  roll,  con- 
taining a  bill  (tf  exceptions.  The  compliUnt 
stated  three  causes  of  action:  First  for  vlU- 
fnl  desertlcHi;  second,  failure  to  provide  the 
common  necessaries  of  life,  because  of  de- 
fmdanf  a  Idleness,  pcoHlg^y,  and  dissipation; 
and,  third,  that  defendant  having  the  ability 
to  provide  plaintiff  wltb  the  common  neces- 
saries of  life,  has,  tor  more  than  one  year 
last  past,  failed  to  do  so.  The  defendant 
denied  all  the  material  allegations  of  tbe  sev- 
eral causes  of  action,  and  for  separate  de- 
.fenses  alleged  that  the  plaintiff  deserted  and 
abandoned  the  defendant  vltbout  cause  and 
against  bla  Till,  and  that  defmdant  baa  at 


all  times  been  willing,  and  has  repeatedly  of- 
t&KA,  and  Is  now  willing,  to  take  plaintiff 
and  the  minor  children,  and  provide  for  them 
the  necessaries  of  life,  and  to  perform  and 
fulfill  all  tbe  oblIgati(MiB  of  a  husband  and 
father.  The  court  found  that  oa  or  about 
the  19th  day  of  October,  1880,  the  defendant 
willfully  and  withont  cause  deeerted  and 
abandoned  the  plaintiff,  and  that  he  ever 
since  has  and  still  continues  wlllfnlly  and 
without  cause  to  desert  and  abandim  the 
plaintiff  and  to  live  separate  and  apart  from 
her,  without  any  sufficient  cause  or  any  rea- 
son, and  against  her  will,  and  without  her 
consent;  that  the  defendant  has  the  ability 
to  provide  plaintiff  with  the  common  neces- 
saries of  life,  but  for  more  than  one  year  last 
past  he  haa  failed  to  do  so;  but  that  such 
failure  was  not  caused  by  his  Idlenets,  profli- 
gacy, or  dissipation.  Tbe  court  further  found 
that  there  were  two  children,  Issue  of  said 
marriage,  both  girls,  one  aged  five  years  and 
the  other  three  years;  and  the  custody  of 
them  was  given  to  the  plaintiff  until  the  fur- ' 
ther  oTA&e  ot  tbe  court,  sbe  having  sufficient 
strata  pnqwrty  to  am  for  and  educate 
them. 

Appellant  speclflea  as  error  for  whidi  tbe 
judgment  shonld  be  reversed  that  the  court 
failed  to  find  ttpon  the  Issue  raised  by  the 
fourth  count  of  dtfendant's  answer,  vis. 
whether  defendant  haa  at  all  times  been  will- 
ing and  has  repeatedly  offered  to  take  plain- 
tiff and  her  mlnw  children,  and  provide  for 
them  the  necessaries  of  life,  and  perform  and 
fulfill  towards  the  plaintiff  all  the  obliga- 
tions of  a  husband.  Tbe  fourth  defense 
pleaded  by  defendant  consisted  of  affirmative 
auctions  inconsistent  with  the  avo^ents 
In  tbe  complaint  chargli^  desertion  and  fail- 
ure to  provide;  and.  as  these  allegations  of 
the  complaint  were  specifically  denied  In  the 
first  and  second  paragraphs  of  the  answer, 
all  the  facts  alleged  in  the  fourth  defense 
could  have  tte&i  given  In  evidence  under  said 
denials,  and  no  new  or  additional  issue  was 
raised  th^by.  The  findings  upon  the  is- 
sues of  desertion  and  failure  to  provide  fully 
covered  and  Included  ail  facts  alleged  ]n  said 
fourth  defense. 

The  remaining  speciflcatioiui  are  to  the  rul- 
ings of  the  court  upon  the  admission  and 
exclusion  of  testimony.  The  objectiona  to 
the  qnestiimB  put  to  plaintiff's  witness  E. 
Kingsbury,  upon  croBS-ezamlnatlon.  touching 
plaintiff's  separate  prepay,  objected  to  by 
plaintiff  as  not  pr(^>er  cross-examination, 
were  properly  sustained.  Tbe  defendant, 
however,  was  not  prevented  thereby  from 
calling  the  same  witness  or  other  witnesses 
to  the  facia  sought  to  be  shown  upon  the 
cross-examination  of  this  witness.  The  ob- 
ject of  counsel  In  said  croes-exaralnatioa  of 
the  witness  Kingsbury  was  stated  by  appel- 
lant's counsel  to  be  that  *'lf  she  had  any  sup- 
port from  the  proceeds  of  her  own  property, 
sbe  is  not  entiUed  to  a  divorce";  and  this 
I  point  is  strong  insisted  o^on  in  his  brief. 
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The  same  qnestloa  Is  made  vpoa  6imxunc 
to  the  seccmd  and  third  conots  ot  the  com- 
plaint, each  of  wUch  wM  bawd  19011  th» 
fallnre  ot  def  oadant  to  pxoTide  for  tbs  plain- 
tiff. It  la  not  neceeaary,  however,  to  con^ 
alder  or  decide  whether  the  fact  that  plain tifF 
haa  Buffideat  means  for  the  auppcHrt  ot  hW' 
self  and  children  would  oonatltute  a  defense 
to  an  action  tor  divorce  based  upon  the  hus- 
band's fiftUure  to  provide  tot  either  the  plain- 
tiff or  her  children,  smce  a  cause  of  action 
was  atated  VBoa  the  ground  of  desertion,  and 
the  court  made  a  finding  aupportlng  that 
count  of  the  complaint;  and.  If  thwe  Is  one 
good  count  of  the  complaint  sustained  by  the 
llndlng%  the  Judgment  csnnot  be  reversed 
because  <^  the  Insufficient  statement  of  other 
causes  of  action.  Neither  the  wealth  nor  the 
poverty  of  either  of  the  parties  can  affect  the 
question  ot  wUlfnl  desertion.  The  Judgment 
appealed  from  should  be  affirmed. 

We  concur:    BBITT.  a;  BBLOHfiA,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,,  the  Judgment  appealed 
from  Is  afflrmed. 


HBIM  et  aL  v.  BUTIN.    (No.  16,796.) 
(Supreme  Court  of  California.    Oct  10,  1895.) 

AOBSaXSNT  HOT  to  EkTBK  DBriOIINOT  JOOGHBHT 
— COKBIUBBATIOIT. 

A  coiDi^int  to  enioin  the  colIecti<Hi  of  a 
deficiency  Judnnent,  allegiDg  that  plaintiffs,  the 
mortgagors,  relying  on  the  promise  of  the  mort- 
fragee  not  to  enter  a  personal  judgment  against 
them,  made  default  in  the  foreclosure  suit,  and 
did  not  appear  at  the  sale,  is  defective,  as  it 
does  not  snow  a  ctHisideration  tor  said  promise, 
nor  that  plaintiffs  were  injured  by  their  reli- 
ance thereon.    McFarland,  J.,  dissenting. 

In  bank.  Appeal  'from  superior  court,  So- 
noma county;  S.  K.  Dougherty,  Judge. 

Action  by  Ella  M.  Helm  and  another 
against  James  M.  Butln  to  enjoin  defendant 
from  enforcing  a  deficiency  Judgment  De- 
fendant bad  Judgment^  and  plaintiffs  appeal. 
Affirmed. 

William  H.  Joi^dan,  for  ap[)ellants.  W.  B. 
McCooneU  and  J.  A.  Barham,  for  respond- 
ent 

BEIATTY,  a  J.  This  Is  an  acttott  to  enjoin 
the  defendant  from  enforcing  a  deficiency 
Judgment,  docketed  against  the  plaintiffs, 
In  a  foreclosure  suit,  and  the  qneetioD  to  be 
decided  is  whether  the  complaint  states  facte 
sufficient  to  constitute  a  cause  of  action.  It 
Is  alleged  that  In  December,  1887,  the  plain- 
tiffs, for  a  valuable  couslderatlcm,  made,  ex- 
ecuted, and  delivered  to  the  defendant  their 
promissory  note  for  $4,000,  secured  by  mort- 
gage; that  they  subsequently  sold  and  con- 
veyed the  mortgaged  premisee  to  third  par- 
ties, who  assumed  and  agreed  to  pay  the 
mortgage  debt,  but  failed  to  do  so;  and  that 
In  B^ember,  1891,  the  defmdant,  being  re- 


quested by  BUa  IL  Helm  to  foreclose^  "did 
agree  with  her  that  he  would  commence  an 
action  for  ancb  foreclosure,  and,  upon  ob- 
taining Judgment  In  said  causes  and  a  de- 
cree of  said  court  directing  the  aale  of  said 
properly  to  aatla^  said  Judgment,  he  (this 
defendant)  would  at  aoch  aale  puicluue  the 
mme  for  the  amount  of  such  Judgmoit  ob- 
tained. Including  interest  and  eo^  at  that 
time  accrued,  and  he  (the  said  drfSendant) 
did  expressly  agree  with  the  said  plaintiff 
that  no  peniMUd  Judgment  in  said  action 
iAiould  ever  be  mtered  ot  docketed  against 
plaintiffs,  or  against  eltber  of  them."  It  Is 
next  alleged  that  tliereaftsr.  In  September, 

1891,  the  defendant  commenced  an  action  to 
foreclose  said  mwtgage,  and  in  January, 

1892,  obtained  a  decree  for  the  sale  of  the 
mortgaged  premises  to  satls^  the  unpaid 
balance  of  the  mortgage  debt,  amounting 
with  costs,  etc.,  to  about  $5,000;  that  the 
property  waa  thereaft^  sold  by  'the  sberlff; 
that  these  plaintiffs,  relying  on  the  defend- 
ant's promise  and  agreement,  failed  to  ap- 
pear or  answer  In  the  f cveclosure  ault,  tta«igb 
made  parties  th^eto,  and  permitted  their  de- 
faults to  be  entwed  therein,  and  afterwards 
abstained  from  being  present  at  the  aal^  or 
taking  any  steps  to  obtain  a  purchaser  for 
the  mortgaged  property,  so  that  their  Inter- 
ests in  the  Judgment  might  be  protected  ajid 
exonerated,  and  for  the  same  reason  they 
refrained  from  bidding  at  the  sale,  although 
fully  able  to  purchase  the  property;  that 
the  defendant.  In  violation  of  his  promise, 
bid  less  than  the  amount  of  the  Judgment 
and  costs,  and  purchased  the  property  for  a 
sum  which  left  a  deficiency  of  $918.43,  which 
he  procured  to  be  docketed  as  a  personal 
Judgment  against  these  plaintiffs,  and  Is 
threatening  to  enforce  by  execution.  Where- 
fore plaintiffs  pray  that  the  enforcement  of 
said  personal  Judgment  be  perpetually  en- 
Joined,  etc.  The  defendant  did  not  demnr  to 
the  complaint,  but  answered,  denying  that  he 
had  ever  made  the  promise  or  agreement 
alleged.  At  the  trial,  plaintiffs  offered  evi- 
dence tending  to  prove  said  agreement,  but, 
upon  objection  of  the  defendant,  the  court 
excluded  all  such  evidence,  on  the  ground 
that  the  complaint  was  fatally  defective  for 
want  of  facts  constituting  a  cause  of  action. 
Judgment  of  nonsuit  followed,  and  plaintiffs 
appeal 

We  think  the  ruling  of  the  superior  court 
was  correct  The  cranplalnt  not  only  fails 
to  allege  any  consideration  for  the  promise 
of  defendant  not  to  enter  a  deficiency  Judg- 
ment but  shows  that  there  was  no  considera- 
tion. The  defendant  had  a  clear  and  un- 
doubted right  to  such  a  deficiency  Judgment 
and  the  plaintiffs  neither  gave,  nor  agreed 
to  give  or  confer,  any  benefit  in  cMisldera- 
tlon  of  Its  release,  nor  did  they  agree  to  suf- 
fer any  prejudice  or  forego  any  advantage. 
The  promise  of  the  defendant  was,  there- 
fore, mere  nudum  pactum.  But  i^alntlffs 
say  tbey  relied  upon  it,  and  acted  upon  it. 
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and  therefore  the  d^endant  1b  estopped  from 
alleging  or  relying  upon  a  want  of  ccmsld- 
erdtlon.  This  wonld  be  bo  if  It  appeared 
that  their  position  was  clianged  for  the  worse 
in  consequence  of  their  reliance  on  defend* 
ant's  promise,  but  nothing  to  that  effect  is 
alleged.  True,  they  suffered  default,  but 
they  had  no  defense  to  the  action;  and  tb^ 
did  not  bid  at  the  sale,  nor  provide  a  bidder, 
but  they  do  not  allege  that  tbe  property 
was  worth  a  dollar  more  than  it  sold  fw, 
or  that  they  would  have  been  willing  to  bid 
more  for  It,  or  that  any  one  would  have  done 
sa  In  short,  the  complaint  is  fatally  defect- 
ive, and  did  not  admit  the  proof  of  facts 
soffldent  to  warrant  a  Judgment  The  deci- 
sion in  Thompson  t.  Laughllu,  91  Cal.  317. 
27  Pac.  752,  does  not  conflict  with  this  view. 
In  that  case  tbe  plaintiff  had  waived  bis 
motion  for  a  new  trial  in  another  action  In 
consequence  of  tbe  promise  of  the  adverse 
party  to  satisfy  the  Judgment,  and,  after  tbe 
time  for  moving  had  passed,  an  attempt  was 
made  to  enforce  the  judgment  Tbe  enforce- 
ment of  the  Judgment  was  enjoined,  but  It 
was  because,  in  the  opinion  of  the  court  the 
plaintiff  would  have  been  entitled  to  a  new 
trial  If  he  had  moved  for  It  The  Judgment 
and  order  ap];>ealed  from  are  affirmed. 

We  coDcnr:  VAN  FLBBT,  J.;  OAROUT- 
TB,  J.;  HENSHAW,  3. 

I  dissent:  McFABLAm>,  J. 


UADDOCK  T.  RUSSBLL  et  al.  (two  csms. 

Nob.  1^,408,  19,461).' 
(Stqnanu  Goort  ot  Oalifomla.    Oct  8^  180S.) 

AlUnSUTBATIOir  —  POWBR  or  ADKIHUnulOB  TO 
SXTBHD  PaTIIIIIT  OV  ClaIM— VSMIIOR 

AND  PtrBCBlSBR— ReSCISBION. 

L  Where,  after  conveyance  of  land,  the 
Ktantor,  on  being  Bned  for  part  of  the  land  con- 
veyed, ctmtracts  to  Indrainify  the  srantoe  for 
any  of  the  land  loflt  to  him  through  the  anit 
and,  pending  the  suit  tbe  grantor  dies,  the  ex- 
tension by  his  administratrix  of  purchase  notes 
civHi  fay  the  grsntee  "in  consequence  of  tbe 
pendaiCT"  of  the  suit  will  not  bind  the  estate. 

2.  Where,  after  a  grant  of  land  wibhont 
narraoty,  the  grantor,  on  being  sued  for  part 
of  the  land,  contracts  to  indemnify  the  grantee 
for  any  of  the  land  lost  to  him  by  tbe  suit,  with- 
oat  any  modification  of  the  terms  of  the  con- 
veyance, and,  pending  snch  suit  the  grantor 
dies,  the  contract  of  indenmity  oonBtitutea  a 
daim  aaalast  fbe  estate^ 

3.  In  an  action  for  the  pordiaie  price  of 
lands,  wherein  defendants  asked  for  a  resds- 
sion  of  the  sale  because  tbe  land  conveyed  Is 
not  the  land  they  ureed  to  purchase,  where  it 
aopeara  that  defen&nts  took  poasesBiMi  of  the 
land  described  In  the  deed,  ana  did  not  ottvr  to 
nurender  poateaflttHi,  or  to  account  for  the  prof- 
its while  in  posseaalon,  they  are  not  entitled  to 
a  tesdiaUML 

Commissioners'  declBlon.  Department  2. 
Appeal  from  superior  court  Los  Angeles 
county;  WlUlam  P.  Wade,  Judge. 

ActloD  by  Jobn  Haddock,  administrator, 
against  W.  H.  Russell  and  others  on  promls- 

>  Rehearing  denied. 


Bory  notes  given  for  tbe  pnrdiase  price  ot 
land.  Defendants  set  np  a  counterclaim  In 
the  nature  of  a  set-off.  There  was  Judgment 
for  plaintiff  for  the  amount  of  the  notes  less 
tbe  Bet-off  claims,  from  wblch  the  plaintiff 
appeals.  The  defendants  also  appeal  from 
the  Judgment  and  an  order  denying  a  new 
trial.  On  defendants'  appeal,  affirmed.  On 
plaintiff's  appeal,  modified. 

O.  M.  Stephens  and  Albert  M.  Steplieus,  for 
appellant  Chapman  &  Hendrlck,  for  re- 
spondents. 

BRITT,  O.  There  are  two  appeals  In  this 
cas^— one  by  plaintiff  from  the  Judgment, 
tbe  other  by  defendants  from  the  Judgment 
and  order  denying  their  motion  for  new  trial; 
plaintiff  claiming  that  the  court  allowed  him 
to  recover  less  than  he  was  entitled  to  have, 
and  tbe  defendants  Insisting  that  be  should 
have  recovered  nothing  at  all.  Lawrence 
Welch  was  the  owner  of  a  tract  of  land  con- 
taining about  52  acres  in  Los  Angeles  county. 
On  May  19,  1887,  he  and  his  wife,  Martha  A. 
Wdch,  made  a  deed  purporting  to  "grant 
bargain,  sell,  and  oonvey"  to  defendants  a 
part  of  the  said  tract  containing  acres. 
Tbe  price  was  ^,600,  and  defendants  then 
paid  a  portion  of  the  purchase  money,  and  for 
tbe  balance  unpaid  executed  to  said  I-aw- 
rence  their  two  promissory  notee  for  the  sum  . 
of  $2,800  each,  one  to  bec<Hue  doe  on  May  Itt, 
1888,  and  tbe  other  on  May  18^  1889.  These 
were  secured  by  mortgage,  ot  same  date  as 
tbe  deed,  on  the  pranlaes  described  in  tbe 
deed.  Said  deed  was  duly  recorded  in  the 
proper  office  on  tbe  day  of  Its  data.  On  Jilly  0, 
1887,  one  B.  J.  Baldwin  commenced  an  action 
In  the  snperior  court  of  said  county  agalnBt 
Lawrence  Welch  for  tbe  recovery  of  certain 
lands.  Including  (as  tbe  court  found)  some 
part  of  the  tract  previously  conveyed  by  said 
deed  to  defendants.  Noveml)er  7,  1887,  Law- 
rence Welch  and  bis  said  wife  entered  into  a 
written  agreement  with  defendants,  reciting 
tbe  execution  of  said  deed  and  notes,  and  the 
pendency  of  said  action  brought  by  Baldwin, 
and  providing  that  the  grantors  in  the  deed 
—Welch  and  wife— would  defend  the  same, 
and  that  "In  case  they  should  not  be  success- 
ful In  defending  said  action,  and  any  portion 
of  said  33  acres  sbonld  be  lost"  to  the  defend- 
ants here^  then  said  Welch  and  wife  would 
reimburse  th^  for  all  the  said  33  acres 
which  might  be  lost  to  them  at  the  rate  of 
9200  per  acre,  with  interest  at  10  per  cent, 
per  annum  from  May  19,  1887,  to  such  time 
as  It  should  be  finally  decided  that  the  tlUe 
of  the  parties  to  such  agreement  is  not  good. 
Lawrence  Welch  died  December  24,  1887,  and 
his  widow,  said  Martha  A.  Welch,  in  Janu- 
ary, 1888,  received  letters  of  administration 
on  his  estate  from  tbe  superior  court  of  Los 
Angeles  county.  On  December  18,  1883,  in 
consequence  of  tbe  pendency  of  the  Baldwin 
suit  the  administratrix  IndMsed  on  each  of 
said  notes  the  following:  "For  valuaUe  con- 

Digiiized  by  Google 


140 


FACIFIO  KBPOBTBB.  Y<d.  42. 


Btderatlon  I  hereby  extend  tbe  payment  ot 
the  within  note  till  the  19tb  of  May,  1882. 
Martha  A.  Welch."  No  order  of  coart  waa 
obtained  authorizing  or  approving  such  ex- 
tension of  time.  On  November  20, 1888,  Judg- 
ment was  entered  In  said  case  of  Baldwin  t. 
W^ch,  whereby  Baldwin  was  adjudged  to 
recover  of  Welch  10.83  acres  of  the  land  de- 
scribed in  the  mortgage.  From  the  time  of 
the  execution  of  the  said  deed  to  defendants, 
however,  until  the  present,  defendants  have 
had  exclusive  and  undisturbed  possession  of 
the  whole  of  the  mortgaged  land.  The  ad- 
ministratrix caused  notice  to  creditors  of  said 
deceased  to  be  first  published  on  January 
28,  1888,  and  the  time  for  presentation  of 
claims  against  the  estate  bad  expired  before 
the  commencement  ot  this  action.  The  de- 
fendants presented  no  claim,  on  account  of 
the  said  agreement  of  Novanber  7,  1887,  for 
allowance  against  the  estate.  Mrs^  Welch 
resigned  her  office  of  administratrix  in  May, 
1880,  and  thereupon  Maddock,  the  present 
plaintiff,  received  letters  of  administration 
In  her  stead.  This  action  to  foreclose  the 
mortgage  was  begun  June  26,  1880.  Defend- 
ants pleaded  in  defense  the  matters  above 
outlbied,  relating  to  the  extension  of  time  of 
payment  and  the  Baldwin  suit,  and  on  Octo- 
ber 31,  1882,  after  the  trial  of  this  action  was 
partly  had,  filed  an  amendment  to  their  an- 
swer, alleging  that  the  land  descilbed  In  the 
deed  of  Welch  and  wife  to  tbem,  and  in  the 
mortgage.  Is  not  the  land  which  Wdch  point- 
ed out  to  them  before  the  sale,  and  which 
they  supposed  they  were  purchasing;  that  It 
was  a  case  of  mutual  mistake  arising  from 
the  location  of  the  land  with  reference  to  a 
certain  fence;  that  Welch  showed  them  land 
lying  south  of  the  fence,  and  they  supposed 
themselves  to  be  purchasing  the  land  thus 
shown,  but  that  the  land  described  In  the 
deed  lies  north  of  the  fence;  that  Welch  did 
not  have  the  title  to  the  land  fhat  he  showed 
them,  and  the  deed  conveyed  no  Interest 
therein;  thajt  they  did  not  discover  such  mis- 
take until  after  the  commencement  of  the 
trial.  They  offer  to  reconvey  such  Interest 
as  passed  to  them  under  the  deed  upon  rn- 
payment  to  them  of  the  sum  paid  on  the  pur- 
chase of  the  land,  or  without  repayment,  if 
the  estate  has  not  means  for  that  purpose, 
and  crave  a  rescission  of  the  sale.  It  Is  not 
alleged  that  defendants  did  not  receive  from 
Welch  possession  of  the  tract  he  assumed  to 
sell  them,  or  that  they  have  been  disturbed 
in  such  possession.  Defendants  paid  the  in- 
terest on  both  the  said  notes  to  May  18,  1890, 
and  also  $900  on  the  principal  of  the  one  first 
maturing.  By  Its  judgment  the  court  direct- 
ed the  sale  of  the  mortgaged  land,  less  10.82 
acres  thereof,  Included  In  the  recovery  In 
Baldwin  v.  Welch,  and  the  application  of  the 
proceeds  to  the  payment  of  the  amount  due 
on  the  notes  and  mortgage;  deducting  there- 
from, however,  the  sum  of  $2,164  and  10  per 
cent  annual  interest  thereon  from  May  10, 
18S7  (in  all,  13,874.83),  OH  account  of  the 


agreement  of  Welch  and  wife  to  reimhom 
defendants  at  the  rate  of  5200  per  acre  for 
the  land  lost  In  tbe  suit  of  Baldwin.  The  oet 
sum  thus  ascertained  to  be  due  to  plaiDtill 
was  $2,087.67,  besides  counsel  fees  and  costs. 

1.  The  first  question  arising  on  the  rec- 
ord U  upon  the  effect  of  tbe  extension  of 
time  of  payment  allowed  by  the  adminie- 
tratrtx;  defendants  maintaining  that  It  re- 
sults therefrom  that  the  action,  conmieDced 
by  her  successor  neariy  two  years  before  tbe 
expiration  of  tbe  time  as  thus  extended.  Is 
prematurely  brought,  and  should  be  dismiss- 
ed. When  we  recall  the  early  practice  whicb 
obtained  In  the  administration  of  tbe  effects 
of  a  decedent,— -that  it  was  considered  that 
the  persons  most  fit  to  have  in  trust  the 
goods  of  the  deceased  were  those  who  In 
bis  lifetime  adminlst«-ed  to  the  needs  of 
his  soul,  and  hence  that  control  of  his  person- 
al assets  was  conunltted  to  prelates,  vrho 
might  seize  the  same,  and  (excepting  tbe 
"reasonable  parts"  of  the  wife  and  childreD, 
If  he  had  any)  might  give,  ali^  or  s^l  tbem 
at  will,  and  apply  the  same  or  the  proceeds 
thereof  to  pious  uses,  without  any  liability 
to  account  for  their  conduct  save  to  God  and 
their  consciences  (2  Steph.  Comm.  230);  that 
by  the  common  law  the  administrator  baa 
absolute  power  of  disposal,  other  than  tes- 
tamentary, over  the  personal  effects  of  bis 
Intestate,  and  may  even  pledge  or  mortgage 
them,  without  restriction,  so  long  as  his  acts 
are  not  actually  or  constructively  fraudulent 
(Williams,  Ex'rs,  pp.  664.  801.  et  seq.),-lt 
must  be  conceded,  we  think,  that  the  exten- 
sion of  time  granted  by  the  administratrix 
In  this  case  was  valid  and  effectual.  If  her 
authority  had  no  limitations  beyond  the  rules 
of  the  common  law;  she  being  liable  to  tbe 
estate  as  for  waste  if  tbe  power  was  indis- 
creetly exercised  (Berry  v.  Parices,  3  Smedes 
&  M.  625,  640).  An  English  statute,  passed 
In  1881,  expressly  provides  that  an  admin- 
istrator may  allow  any  time  for  the  payment 
of  any  debt  without  being  responsible  for 
loss  occasioned  by  his  act  done  In  good 
faith  (44  &  45  Vict  c.  41,  fi  87);  and  this,  to 
the  extent  that  It  defines  his  authority, 
seems  to  be  merely  declaratory  of  the  law. 
But  in  this  state.  It  has  been  said,  proceed- 
ings for  the  administration  of  the  estates  of 
deceased  persons  are  purely  statutory  (Smith 
V.  Westerfleld.  88  Cal.  378,  26  Pac.  206;  Buck- 
ley T.  SuperlOT  Court,  102  Cat  8,  36  Pac. 
360) ;  and  while  It  is  not  meant  by  this  re- 
mark that  the  authority  of  those  charged 
with  the  conduct  of  such  proceedings  is  reg- 
ulated solely  by  statute  (Moulton  t.  Holmes, 
57  Cal.  337),  yet  the  letter  and  the  spirit  of 
the  system  established  by  legislation  are  to 
be  first  consulted  as  the  repository  of  the  law 
on  the  subject  and  their  rule.  If  they  funlsb 
any,  must  be  followed  In  any  case,  before 
we  resort  for  guidance  to  the  precepts  of 
tbe  common  law.  See  People  v.  Senter,  28 
Cal.  505.  Accordingly.  It  is  provided  that 
the  property  In  all  assets  of  a  decedent 
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passes  to  his  heirs,  subject  to  a  right  of  pos- 
session In  the  administrator  for  purposes  of 
administration  only.  GIt.  Code,  f  1384.  The 
object  of  probate  proceedings  Is  to  admin- 
ister, settle,  and  distribute  the  estates  of  de- 
ceased persons  (In  re  Burton,  93  GaL  463, 
29  Pac  224);  and  It  may  be  added  that  our 
system  contemplates  that  these  objects  shall 
be  accomplished  with  reasonable  dispatch 
an  re  Moore's  Estate,  72  Gal.  342,  13  Pac. 
8S0).  To  this  end  the  administrator  mnst 
collect  all  debts  due  to  the  estate.  Code  dr. 
Proc  i  1581.  He  Is  answerable  for  the 
amount  ot  any  debt  which  remains  uncollect- 
ed unless  he  can  show  that  he  Is  without 
fliult  in  falUng  to  coUect  Id.  f  1615;  In  re 
Sanderson,  74  Gal.  199,  15  Pac  763.  The 
debts  of  the  decedent,  if  there  are  funds  for 
the  purpose,  are  to  be  paid  within  a  com- 
patatlrely  brief  period  after  the  administra- 
tion of  the  estate  begins.  Code  CIt.  Proc 
S3  1622,  1628,  1647.  As  soon  as  the  estate 
Is  in  propCT  condition  to  be  closed,  the  ad- 
ministrator must  render  a  final  account  and 
pray  a  final  settlement  Id.  H  1^1.  1652. 
After  a  lapse  of  one  year  from  the  Issuance 
of  letters,  any  heir  may  bare  distributed  to 
him  his  share  of  the  estate,  If  the  int^ests 
of  creditors  are  not  jeopardized,  upon  com- 
plying with  the  requirements  of  section  1663, 
Code  CiT.  Proc  Other  sections  might  be 
cited,  but  these  illustrate  the  view  we  en- 
tertain (tf  the  matter.  All  look  to  a  speedy 
close  of  administration.  An  administrator, 
having  notice  of  a  debt  due  to  the  estate,  Is 
bound  to  exercise  active  diligence  for  its  col- 
lection, Harrington  t.  Ketaltas,  82  N.  Y. 
40.  Evidently  such  a  duty  Is  Inconsistent 
with  a  power,  by  his  contract,  to  Incapaci- 
tate himself  and  his  successors  In  the  trust 
estate  be  represents  from  proceeding  to  en- 
force collection  for  a  series  of  years.  There 
may  be  Instances  where,  for  the  purpose  of 
getting  a  claim  secured,  as  In  Berry  v. 
Parkes,  3  Smedes  &  M.  625,  above  cited,  or 
f<^  other  puriwse  beneficial  to  the  estate, 
the  administrate  might,  In  the  exercise  of 
bis  iK>wer  to  compromise  disputes,  make  a 
valid  agreement  to  extend  the  time  of  pay- 
ment of  an  obligation  due  to  the  estate;  but 
this  case  presents  no  snch  feature.  It  Is  al- 
leged In  the  answer  that  the  defendants 
were  '^bont  to  take  steps  to  protect  them- 
sdves  against  said  notes  for  the  unpaid 
purchase  money,"  and  thereupon  the  admin- 
istratrix, "in  order  to  settle  said  contro- 
versy, and  in  consideration  thereof,  agreed 
to  extend  the  payment,"  etc..  and  the  court 
found  that  the  extension  was  granted  till 
May  19,  1892,  "In  consequence  of  the  pen- 
dency of  the  Baldwin  suit";  but  there  is  no 
compromise  of  conflicting  claims  alleged  or 
found.  Defendants  did  not  abate  or  agree 
to  abate  any  part  of  tbelr  contingent  demand 
against  the  Mtate.  The  most  that  can  by 
inference  be  extracted  from  the  finding  Is 
that  the  administratrix  agreed  to  delay  col- 
lection of  the  entire  debt  for  a  period  of 


three  years,  in  <ffder  to  see  If  a  ecmtlngent 
right  of  set-off  in  the  defendants  would  be- 
come absolute;  and  this  was  done  at  a  time 
when  the  administration  bad  been  In  prog- 
ress neeriy  a  year,  when  the  contingent  de- 
mand of  the  defendants  had  not  been  al- 
lowed as  a  claim  against  the  estate,  and 
thereby  the  mortgage  security,  at  least,  of 
the  flzst  note  was  brought  within  the  danger 
line  of  the  statute  of  limitations.  We  think 
It  i^aln  that  she  did  not  bind  the  estate.  It 
was  an  unwarranted  attempt  to  tie  the  hands 
of  the  heirs  and  other  persMis  Interested  in 
enforcing  collection  of  the  debt  In  re 
Page's  Bstate,  57  Cal.  288;  In  re  Moore's 
Estate,  72  CaL  342.  13  Pac  880.  and  cases 
cited;  In  re  Leper's  Estate.  2  Bedf.  (Sur.) 
545;  Woerner,  Adm'n,  K  SGSt  866;  IsoOij 
T.  Delas,  25  La.  Ann,  181. 

2.  The  deed  to  defendants  ■  contained  no 
warranty  beyond  that  implied  from  the  op- 
erative word  "grant"  used  therein  (Olv.  Code, 
g  1113;  Bryan  v.  Swain,  66  CaL  ei6);  and 
this  did  not  extend  to  the  claim  of  Baldwin. 
Hence,  the  partial  defense  to  the  notes,  sus- 
tained by  the  court,  rests  on  the  agreement 
of  Indemnity  against  loss  executed  by  the 
Welches  November  7.  1837.  It  is  not  dear 
that  loss  accrued  from  the  judgment  recov- 
ered by  Baldwin  to  which  defendants  were 
not  parties;  but,  however  this  may  be,  that 
agreement  contained  nothing  to  show  that  It 
modified  the  obligation  of  defoidants  on  thelz 
notes  and  mortage.  It  was  the  mere  per^ 
sonal  promise  of  Wdch  and  his  wife  to  "re- 
imburse" the  defendants  at  the  rate  of  9200 
per  acre  for  so  much  of  the  land  as  might  be 
lost  In  the  Baldwin  suit.  When  the  notw 
fell  due,  they  were  payable  according  to  their 
terms,  notwithstanding  the  agreement  for  In- 
demnity, unless  there  had  then  occurred  a 
loss  within  its  meaning.  In  which  event,  per- 
haps, a  right  would  arise  thereon  in  the  na- 
ture of  set-ofE  against  the  notes.  As  a  con- 
tract creating  a  contingent  liability,  thwe- 
fore,  It  should  have  been  presented  to  the  ad* 
minlstratrix  for  allowance  as  a  claim  against 
the  estate,  and,  not  having  been  so  present- 
ed, by  the  terms  of  the  statute,  so  far  as  the 
estate  is  concerned.  It  "la  barred  forever," 
and  the  court  erred  In  considering  It  a  proper 
ground  for  rebate  trom  the  amotmt  due  plain- 
tiff on  the  notes.  Code  Ctr.  Proc.  §  1498; 
Yerdler  v.  Roach,  96  CaL  467,  81  Pac.  654; 
McDonald  v.  McElroy,  00  Cal.  406;  Shelton's 
Adm'r  V.  St  Glair,  64  Ala.  565, 

3.  Some  of  the  findings  of  the  court  con- 
cerning tbe  location  of  the  land,  and  the  al- 
leged mistake  in  that  behalf,  are  contradic- 
tory and  unintelligible;  and  the  finding  num- 
bered X,  as  it  appears  in  the  copy  of  the 
transcript  furnished  to  us,  has  a  meaning 
diametrically  opposed  to  that  of  the  same 
finding  In  the  original  transcript  on  file.  The 
matters  appearing  In  these  findings,  however, 
are  not  essential  to  the  disposition  of  the 
case,  for  other  facts  are  found,  and  not  dls* 
pnted.  which  show  that  no  case  toe  readsrton 
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Is  madfc  It  thus  appean  that,  at  the  time 
of  the  pnrcbase  of  the  land  described  In  the 
mortage,  the  defendatita  "entered  Into  the 
possessitm  of  the  said  lands,  and  ever  staice 
have  been  and  now  are  •  •  *  to  the  nn- 
dlstorbed  possession  of  the  whole  thereof." 
Two  Tiews  of  this  flodlng  are  possible:  (1) 
If  the  land  thus  possessed  by  defendants  ia 
located  as  the  defendants  nay  the  descilp- 
tton  in  the  deed  and  mor^ge  does  locate  It, 
—1.  e.  elsewhere  than  at  the  place  shown  to 
them  by  Welch,— then  of  course  the  clrcnm- 
stance  of  possession,  as  found,  negattres  the 
Idea  of  any  mistake  as  to  Its  rituation.  Thare 
could  be  no  mistake  if  they  received  actual 
posse  salon  of  the  land  which  the  deed  actual- 
ly conveyed.  (2)  But  if,  as  was  {nrobsbly  the 
fact,  and  as  the  erldence  tends  to  show,  the 
defendants  received  and  yet  hold  possession 
of  the  land  which  Welch  pointed  out  to  them, 
and  which  they  believed  they  were  porcha* 
Ing  from  him,  then,  though  it  be  conceded 
that  the  deed  and  mortgage  do  not  describe 
that  tract,  yet  the  defmdants  have  not  taken 
the  steps  requisite  to  entitle  thou  to  rescind. 
They  show  no  offer  to  restore  everything  of 
value  received  under  the  contract  This  was 
of  course  necessary.  Olv.  Code,  H  1691,  3407. 
True,  the  answer  of  defendants  alleges  that 
th^  "are  now  ready  and  willing,  and  offer, 
to  reconvey  •  •  •  aU  of  the  right,  title* 
and  interest  that  they  have  acquired  •  •  • 
by  reason  of  said  conveyance,  made  by  said 
Welch  and  wife  to  these  defendants,"  etc.; 
but,  according  to  their  all^ations,  nothing 
passed  by  said  conveyance.  They  allege  no 
offer  at  any  time  to  redeliver  possession 
of  the  land  they  actually  received,  nor 
to  account  for  the  profits  thereof,  nor  any 
showing  that  the  use  of  the  same  was  of  no 
value.  The  court  did  not  err  in  refusing  a 
rescission.  Fnitt  v.  Flske,  17  Gal.  380; 
Haynes  v.  White,  55  Gal.  38;  Bryan  v.  Swain, 
5«  Cal.  616;  Ald»  v.  Pryal,  60  Cal.  216; 
Hammond  v.  Wallace,  85  CaL  532,  24  Pac. 
837. 

The  order  denying  defendant's  motion  for 
new  trial  should  be  affirmed,  and  the  cause 
should  be  remanded,  with  Instructtons  to  the 
court  below  to  modify  its  contusions  of  law 
on  the  findings  so  as  to  omit  therefrom  any 
deductions  In  the  nature  of  set-off  against  the 
amount  found  due  to  plaintiff  on  the  notes 
In  suit,  and  to  modify  the  Judf^ment  so  as  to 
direct  the  recovery  by  plaintiff  of  the  fall 
amount  found  due  to  him,  without  abatement 
on  account  of  said  deductions,  and,  so  modi- 
fied, the  Judgment  ahould  be  affirmed. 

We  concur:   SRARLS,  a;  HATNES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  denying  de- 
fendants' motion  for  new  trial  Is  afilrmed, 
and  the  caiue  is  remanded,  with  instructions 
to  the  court  below  to  modify  Its  conclusions 
of  law  on  the  findings  so  as  to  omit  there- 
from eny  deductions  in  the  nature  ot  mtroS. 


against  the  amount  found  due  to  plaintiff  on 
the  notes  In  suit,  and  to  modify  the  Jadgmoit 
so  as  to  direct  the  recovery  by  plaintiff  of  the 
full  amount  found  due  to  him,  without  abate- 
ment <m  account  of  aald  deduction^  and*  m 
modified,  the  Judgment  is  affirmed. 


WBIN8T00K,  LUBIN  &  CO.  T.  IIABKS. 
(No.  18,376.) 

(Snpreme  Court  of  Oalifoinla.  Oct  U,  1896.) 

TiUDE-NaIIBS—MjUIDATOBT  IlHrKCTIOX. 

1.  A  tradeBUun,  by  the  adoption  of  the 
Bane  "Mechanics*  Store"  for  his  place  of  busi- 
ness, may  acquire  a  property  right  therein  as 
a  trade-mune,  so  that  equity  will  enjoin  the  us* 
bf  another  of  the  name  "Mechanical  Store"  in 
such  a  way  as  to  induce  persoss  to  puraiase 
goods  from  the  latter  onder  the  belief  that  they 
are  purchasing  from  the  former. 

2.  A  merchant  erected  a  building  of  peonl- 
htr  architectnre  adjoining  a  similar  building 
occupied  by  an  M  firm  eng^ed  In  a  similar 
boslDess.  and,  for  the  purpose  of  deceiving  the 
customers  of  inch  firm,  adopted  a  similar  name, 
and  refrained  from  nsing  any  sign  abont  tbe 
building  to  designate  the  proprietor.  Edd,  that 
equity  could  not  compel  the  merchant  to  desig- 
nate by  signs  within  and  without  the  building 
who  was  the  proprietor  thereof,  but  should  re- 
qaire  him  to  aiBtingnish  his  store  from  the  oth- 
er in  some  other  way  tliat  would  be  a  anffit^ent 
indication  to  the  public  that  his  store  is  a  dif- 
ferent place  of  business  from  that  of  the  other. 

Departmoit  1.  Avpeal  fhsn  npolor  conrt, 
Sacnunrato  couat7;  Matt  F.  JohneiHi,  Jmlge. 

Action  Weinrtockt  Labhi  ft  Ooi,  a  cot- 
poratfon,  against  H.  Marks.  There  was  a 
Judgmeot  for  plfdntiff,  and  dtfendant  a.ppeate. 
Reveraed  lo  part 

Holl  &  Dunn,  for  appellant  SxAmaon, 
Johnson  A  Johnson,  for  reepcmdent 

GARODTTB,  J.  Plaintiff  is  a  corporation 
carrying  on  a  large  clothing  and  dry -goods 
business  In  the  city  of  Sacrameoto.  Defend- 
ant Is  also  a  dealer  In  clothing  of  the  same 
general  diaracter,  and  Is  carrying  on  business 
In  a  building  adjoining  plalntifTs  place  of 
business.  The  present  action  la  one  of  injunc- 
tion, and  by  its  decree,  among  other  things, 
the  court  ordered  def«idant  to  refrain  from 
further  use  of  the  name  "Mechanical  Store" 
as  the  designation  of  his  place  of  business, 
and  further  decreed  that  defendant  maini-qin 
and  place  In  a  conspicuous  part  of  his  store, 
and  also  In  a  conspicuous  place  on  the  out- 
side or  front  thereof,  a  sign  showing  the  pro- 
prietorship of  his  said  store,  In  letters  suffi- 
ciently large  to  be  plainly  observable  by  pass- 
ers-by and  customers  entering  therein.  De- 
fendant appeals  from  the  foregtdng  portions 
of  the  judgment 

The  judgm»it  Is  based  upon  certain  find- 
ings of  fact  made  by  the  trial  court  upon  tbe 
evidence  offered  at  the  trial,  and  no  com- 
plaint is  now  heard  that  this  evidence  does 
not  fully  support  these  findings.  It  therefore 
follows  that  the  merit  of  this  appeal  presets 
Itself  upon  a  consldMation  of  those  flndlnga 
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and  the  decne  baied  tbereon.  Xhan  flndlngs 
of  fact  are  full  and  In  detail,  and,  for  present 
pmpoaea^  we  deem  It  Boffldent  to  itata  tbe 
general  tenor  and  effect  of  some  of  tbem.  (1) 
Tbe  ooort  flnda  that  on  or  about  tbe  8th  day 
of  October,  1B74,  H.  Wefawtoek  and  D.  Labln 
entered  Into  a  cf^artsendifp  under  tbe  flrm 
name  and  Bt^  of  Wefostot^  &  LnUn,  of  the 
dt7  €t  Sacnunento,  and,  aa  audi  partners, 
engaged  In  the  boslneas  of  dealing  In  wearloc 
qiparel  foe  men,  women,  and  children,  and 
that  said  Wdnstoek  &  LnUn  selected  aa  tbe 
name  at  tbdr  i^aee  of  btodnea  '*Mecbanlci^ 
Stwe."  and  dwrignated  the  aame  br  flat  ^p- 
pellatlon,  by  which  name  their  said  store 
tbeneeftnth  waa  contbnialljr  known;  that.  In 
tbe  management  and  conduct  of  their  business, 
tbej  fixed  a  price  npon  each  and  every  sr- 
tlde  ouried  by  them  ta  the  atodc  of  aald  store, 
and  maAed  the  said  prices  In  flgorea  npon 
each  article,  and  sold  such  artteles  at  tbe 
prices  80  marked,  and  nerer  deviated  there- 
from; and  they  advertised  the  aald  method 
of  doing  boslneas  extendvely  throughout  the 
entire  Pacific  coast  1^  means  at  newspapers, 
etc,  by  means  whereof  their  said  method  of 
dolnc  badness  became  widdy  known  to  the 
trade  and  public  throughout  the  entire  Padflc 
coast,  and  by  reason  whereof  it  became  and 
waa  wdl  known  to  the  trade  and  public  in 
California  and  the  otb»  states  and  territories 
of  fha  Pacific  coast  that  at  the  stwe  of  said 
Weinstock  ft  Lobin  only  one  price  was  char- 
ged for  gooda  sold  therdn,  and  that  no  devia- 
tion from  said  price  was  permitted.  (2)  That, 
by  eaxe,  attention,  ddll,  and  strict  adherexice 
to  badness  and  the  roles  as  aforesaid,  this 
^Intlff  has  materially  Increased  tbe  volume 
and  importance  and  value  of  aald  bualuess, 
and  enhanced  tbe  good  will  thereof,  and  the 
aid  idalntiff  has  established  for  the  said  store 
and  boainett  tbroo^ut  thesald  statesand  ter- 
ritulea  a  wide  and  honwnble  reputation,  and 
tbernby  aald  business  has  become  «teudve 
and  valnaUe  and  profitable,  and  the  pub- 
lic have  become  accustomed  to  plaintiff's  said 
method  of  doing  budnees,  and  have  been  in- 
doced  to  rdy,  and  do  rdy,  upon  the  good  faith 
ot  the  idalnttfC  in  managing  end  conducting 
its  boBlness  In  the  manner  aforesaid,  and  by 
reason  thereof  have  been  Induced  to  bestow 
and  do  bestow  upon  the  plaintiff  their  custom, 
trade,  patronage,  and  budnees.  (3)  That  on 
or  about  1SS5  the  defendant,  who  had  pre- 
viously been  engaged  in  business  elsewhere^ 
and  was  without  any  established  reputation 
<a  his  own,  and  whose  buslnesa  was  unknown 
to  the  trade  and  general  public,  removed  his 
business  from  the  place  he  then  occupied  to 
tbe  premises  on  the  east  of  and  near  the 
pronises  of  this  plaintiff;  and  the  defendant 
then  and  there  engaged  In  a  dmilar  line  of 
trade  as  this  plaintiff,  and  ever  dnce  then  he 
baa  maintained  and  conducted,  and  still  main- 
tains and  conducts,  the  said  store  at  said 
place,  and  carries  on  the  said  budness  therein; 
and  he  named  bis  st<tte  In  the  year  1887  oc 
thei«abonti  the  "Mechanical  Store."  (4)  That 


the  defendant,  well  knowing  tbe  foregoing 

facta,  and  contriving,  intending,  and  design- 
ing fraudulently  to  Injure  this  plaintiff,  and 
to  obtain  undue  advantage  of  ptetnttfT,  and 
to  deprive  the  plaintiff  of  Its  badness,  and 
fraudoleDtly  and  unlawfully  to  Increase  his 
own  business,  and  to  pi^te  and  make  use  of 
and  a^tropriate  to  htmadf  tba  good  wUl  of 
the  plaintiff's  basiness,  and  the  said  repnta- 
tlon  and  bmorable  esteem  and  confidence  that 
the  plaintiff  enjoyed  In  the  minds  of  the  peo- 
ple <tf  tbe  Fadflc  coast,  and  In  order  to  create 
eoDfodon  In  the  public  mind,  and  to  take  ad- 
vantage of  tiie  standing  that  tbe  plaintiff  by 
its  aforesaid  acts  had  acquired  in  said  ter- 
ritory, and  fraudulently  dedgnlng  to  deceive 
the  public  and  [wople  intending  to  trade  with 
the  pUbitur,  and  to  divert  tbe  custom  of  the 
plaintiff  to  hlmsdt  and  to  deprive  tbe  plain- 
tiff of  Its  customers  and  of  ttie  trade,  and  to 
Induce  the  people  to  tinde  wltb  the  detaid- 
ant  under  the  belief  that  they  were  trading 
with  tbe  plaintiff,  and  for  the  purpose  of  de- 
cdvlng  plaintiCTs  customers  and  persons  In- 
tending to  trade  with  plaintiff  Into  believing 
that  the  defendant's  store  waa  that  of  the 
plaintiff,  and  thereby  Inducing  them  to  enter 
said  Btwe  of  defendant  to  trade  with  said 
defendant,  to  bis  profit,  and  In  order  to  carry 
out  his  fraudulent  and  ewrupt  designs  as 
af oresaldr-ttae  defendant  has  perslstffiitly  car- 
ried out  a  aystem  of  decdt  and  mlarqiresen- 
tatlims  concdnlng  bla  store  and  Its  ownership. 
In  connection  with  plalnttlTs  store  and  bud- 
ness, as  follows:  niat  In  1881  platottff,  at  Its 
place  of  badness,  erected  a  atate,  Ote  front 
of  which  ts  of  peculiar  archltectare,  oontaln- 
Ing  arches  and  alcoves,  of  which  there  was 
none  other  dmilar  In  the  dty  of  Sacramento; 
that  afterwards  the  defendant,  at  his  said 
place  of  budness,  and  adjoining  plalntUTs 
store,  erected  a  building  which,  so  far  as  the 
first  or  lower  story  is  roncemed,  was  and  is 
Blmllar  to  ardiitecture  in  every  respect  to  the 
store  ot  plaintiff,  so  much  so  that  passers-by 
were  liable  to  go  Into  the  store  of  defendant 
thinking  that  they  were  entering  the  store  of 
plaintiff,  and  that  customers  of  plaintiff  in 
many  instances  did  so  enter  the  store  of  de- 
fendant thinking  they  were  in  the  store  of 
plaintiff;  that  defendant  had  no  sign  Inside 
bis  store  or  on  the  outside  of  his  store  by 
which  customers  could  tor  themsdves  ascer- 
tain the  true  proprietorship  thereof;  that  the 
erection  of  the  defendant's  building  exactly 
the  aame  as  plaintiff's  building  In  every  par- 
ticular, and  the  adoption  of  the  use  of  the 
words  "Mechanical  Store,"  and  the  absence 
of  any  name  or  dgn  upon  or  in  defendant's 
store  deslgnattng  the  true  proprietorship  of 
defendant's  store,  were  all  done  by  tbe  de- 
fendant tor  tbe  purpose  of  deceiving  the  pub- 
lic, and  more  e^edally  plaintiffs  custcHners, 
and  enticing  and  pirating  and  securing  the 
patrooage  of  said  customers  from  plaintiff  to 
defendant  (5)  That,  by  the  aforesaid  means 
the  defendant  has  diverted  from  tbe  plaintiff 
a  large  part  of  plalntUTs  trade  and  costom; 
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has  Induced  many  poncma  to  trade  wltb  tb» 
defendant  wbo  othorwlae  would  hare  traded 
with  the  idalntlfl;  -has  sold  large  Qoantltlea 
of  (oods  In  bia  said  store  to  pawns  who,  bat 
for  said  acts  of  defendant,  would  have  pur- 
chased aM  goods  of  the  plaintiff;  has  de- 
prived the  plalntlfl  of  Blaise  Bbaie  of  Itsleglt- 
Imateiffoati;  has  taijiired  the  budnen  and 
repatatbm  of  the  plaintiff;  has  Impaired  the 
confidence  of  the  public  In  ttie  plaintiff  and  Its 
method  of  doing  badness;  and  has  deprived 
the  plaintur  of  a  laige  mimbw  of  Its  cqstom- 
era  and  patrons. 

The  loregoins  ehaptw  of  facts  makes  tat* 
tttestlng  reading,  and  we  flrft  tom  our  at- 
tentl<ni  to  that  pwtloa  of  the  Judgment  re- 
straining defendant  from  the  farther  use  of 
the  words  "Mechanical  Stm"  as  a  deslgnap 
tlon  of  his  place  of  baslness.  We  see  bnt 
little  dlfflcnltr  In  arriving  at  a  coDdvslon 
upon  this  branch  of  the  case.  Defendant 
assails  the  Judgment  In  this  particular  with 
but  a  slnida  weapon.  He  Insists  that  the 
words  "Mechanics'  atomf*  sie  not  the  sob< 
Ject  oi  tEademarb,  and  that,  therefore,  plain- 
tiff can  have  no  ezdurive  right  to  than. 
Am  we  view  the  picture  presented  by  the 
flndlngs  et  Hct,  12ie  qneatton  as  to  what 
may  or  may  not  be  the  subject  of  trade-mark 
Is  not  the  problem  to  be  Btflved.  That  these 
words  are  of  a  kind  that  may  be  used  as  a 
trade-name  we  have  no  doubt,  and,  harlng 
established  that  fact  we  are  required  to 
pursue  the  taiTestlgatton  no  fuithor.  That 
certain  names  and  deslgnatlfms  which  may 
not  become  technical  or  spedflc  trade-marks 
may  become  the  names  at  arUt^es  or  ct 
places  of  business,  and  thereby  the  use 
theeeot  receive  the  protection  of  the  law, 
cannot  be  doubted,  fw  the  cases  everywhere 
recognise  that  fact.  Tbe  learned  Judge  said 
In  Lee  Haley,  6  Ch.  App.  155:  "I  quite 
agree  that  they  [the  plalntlffB]  have  no 
prqperty  right  In  the  name^  but  the  prin- 
ciple upon  which  the  cases  on  this  subject 
proceed  Is  not  that  there  Is  prc^aty  In  the 
word,  but  that  It  Is  a  fraud  <m  a  pawn  who 
has  established  a  trader  and  carried  It  on  udt 
der  a  given  namev  that  some  otlier  pexaon 
should  assume'  the  same  name,  ot  the  same 
name  with  a  idlght  altoaiton.  In  such  a  way 
as  to  Induce  persona  to  deal  with  him  In  the 
belief  that  they  are  dealing  with  the  person 
who  has  ^ven  a  reputatimi  to  the  name.*' 
A  Mmllar  doctrine  is  declared  In  Manufactmv 
log  Co.  V.  Hall,  ei  N.  T.  226»  and  also  tat  the 
late  case  of  Coats  v.  Thread  C5a,  1^  U.  S.  562, 
13  Sup.  Ot  960.  This  court  said  In  Pierce  v. 
Golttard,  68  OaL  71.  8  Fac.  616:  "We  are 
ctf  (pinion  that  It  is  not  necessary  to  de- 
cide whether  the  plaintiff's  lab^  with  the 
accompanying  words  and  devices,  cimstltated 
a  trade-mark,  and,  as  stidi,  the  exclusive 
property  of  the  plaintiff,  for  the  reaBoa  that 
It  Is  a  fraud  on  a  person  who  has  established 
a  DUBlness  for  hla  goods,  and  carries  it  on 
under  a  glvoi  name  or  with  a  particular 
mark,  fw  some  othw  poson  to  assume  the 


same  name  <fr  marie,  or  tta  sam«  with  a 
■light  alteration,  in  such  a  way  as  to  Induct; 
persons  to  deal  with  him  in  the  belief  that 
they  are  dealing  with  a  person  who  has 
given  a  reputation  to  that  name  ae  mark." 
The  same  general  principle  is  also  recognized 
and  approved  In  Schmidt  ▼.  Brl^  100  Gal. 
972,  85  Pac  828.  While  bi  these  two  oases 
the  fact  appears  that  the  defmdants  were 
selling  an  inferior  article,  and  thereby  de- 
ceiving and  deCianding  the  public,  It  Is  not 
apparent  that  such  fact  was  a  necesaftry  de- 
xavkt  in  pitting  the  Jui^^ent.  Neltbw  do 
we  consider  it  so  upon  principle;  And  In  cases 
witliout  number,  restraining  defotdants  from 
trespassing  upiKt  the  good  will  of  xdalntifl's 
business,  such  fact  was  an  elonent  foreign 
to  the  Utlgation.  It  may  be  said  that  the 
adjudged  cases  for  relief  are  based  solely 
upon  the  ground  of  loss  and  damage  to  the 
tradesman's  business  by  unlawful  canpeU- 
tlon.  In  Levy  v.  Walker,  Oox,  Man.  Tiade- 
Marfc  Oas.  NOb  638,  the  learned  Judge  de- 
clared: *'The  court  Interferes  soldy  fw  the 
purpose  of  protecting  the  owner  of  a  trade 
w  borineos  from  a  fraudulent  InvasdiHi  of 
that  boidneas  by  somebody  else.  It  does  not 
Intttfere  to  prevent  the  world  outside  from 
being  misled  Into  anything." 

While  our  statutes  attempt  to  deal  with 
trade-marks,  and  provide  for  the  filing  there- 
of with  the  secretary  of  state,  with  accom- 
panying affidavits,  ete.,  yet  trade-names  are 
equally  protected  upon  aniU<«ons  ivtaurfples 
of  law.  And  -that  the  words  "Mechanics' 
Store"  may  be  m^le  a  trade-name^  and  tbe 
user  thereof  become  entitled  under  the  law 
to  protection  from  pirates  preying  upon  the 
sea  of  commercial  trade,  we  have  no  doubt. 
We  think  the  def  aidant  should  be  restrained 
from  the  use  of  the  words  "Mechanical 
Store."  The  comt  has  declared  the  fact  to 
tie.  and  It  Is  not  challenged  by  defoidant, 
that  thme  wwds  were  used  as  a  designation 
of  his  store  for  the  purpose  of  deceiving  the 
public,  and  especially  plaintiff's  cnstoniers. 
and  thereby  securing  the  advantages  and 
benefits  of  the  good  will  of  pliUntiff's  basl- 
ness. To  say  that  such  cmduct  upon  tbe 
psrt  of  d^oidant  Is  unftUr  business  onnpe- 
tlticm  Is  to  state  the  fact  In  the  mildest 
terms.  In  Gelluli^d  Manurg  Oa  v.  Odlo- 
nlte  Manurg  Oo.,  82  Fed.  97,  Justice  Brad- 
ley, of  the  supreme  court  of  the  United 
States,  In  speaking  to  the  question  of  sim- 
ilarity In  name,  said:  "It  was  not  id«ELticaI 
with  the  plaintiff's  name.  That  would  be 
too  gross  an  Invasion  of  the  comiteinant's 
rights.  Similarity,  not  identity,  Ui  the  nsnal 
recourse  when  one  party  seeks  to  beneflt 
himself  by  the  good  name  of  another.  Wbat 
similarity  is  suffldoit  to  effect  the  object  has 
to  be  determined  in  each  case  by  Its  drcnm- 
stances.  We  may  say,  generally,  that  a  sim- 
ilarity which  would  be  likely  to  deceive  or 
mislead  an  ordinary  unsuspecting  euetomer. 
is  obnoxious  to  the  law."  In  this  case  the- 
trlal  court  determined  that  there  was  a  sof- 
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fldent  simUaii ty  in  tbe  nAmes  to  deceive  the 
public;  that  the  defendant  adopted  the 
name  for  the  purpose  of  deceiving  the  pub- 
lic and  securing  plalnUfTs  business;  and 
that  such  results  had  followed.  These  things 
being  true,  the  decree  must  go  against  him. 

The  remaining  branch  of  the  case  oresenta 
a  novel  and  original  preposition  of  law.  In 
its  facts  we  apprehend  no  case  like  It  can  be 
fotmd,  either  in  this  country  or  England. 
The  decree  oidera  the  defendant  to  place, 
both  upon  the  ont^de  and  Inside  of  his  store, 
a  ^n,  plainly  legible  to  customers  and  pass- 
N>-by,  indicating  his  proprietorship;  and, 
while  the  power  of  the  court  to  issue  manda- 
tory Injunctions  in  many  cases  must  be  con- 
ceded, yet  cases  where  such  power  has  been 
exercised  have  goierally  Involved  mattera  of 
nuisance,  or  at  least  cases  where  courts  have 
ordered  the  subject-matter  of  the  litigation 
to  be  placed  In  Its  original  ocmditlon;  as,  for 
instance,  the  removing  of  obstructions  to  an- 
cient lights.  But  let  us  for  a  moment  turn  , 
our  attention  to  the  facts  of  this  case.  The 
store  of  plaintiff  waa  linown  as  the  "Meclian- 
Ics'  Store."  By  various  kinds  of  advratislng, 
and  attention,  honesty,  and  skill  In  the  con- 
duct of  the  business,  it  increased  the  v<dume 
thereof  and  enhanced  its  good  will,  and 
throughout  the  Pacific  coast  established  for, 
it  a  wide  and  honorable  reputation  as  a  fair 
and  reliable  house  with  which  to  deal 
Plaintiff  erected  a  store  building  of  peculiar 
architecture,  there  being  none  like  It  In  the 
i-lty  of  Sacramento;  and  defendant  thereupon 
erected  a  store  building,  immediately  adjoin- 
ing that  of  plaintitrs,  In  every  respect  of  sim- 
ilar architecture.  It  further  appears  that  de- 
fendant erected  this  particular  kind  of  build- 
ing for  the  purpose  of  deceiving  the  public, 
and  securing  the  patronage  of  plaintiff's  cus- 
tomers; and  for  the  same  purpose  he  refrain- 
ed from  placing  any  sign  in  or  upon  the 
building  Indicating  the  proprietorship  of  the 
business,  or  designating  it  In  any  way  so 
that  It  might  be  distinguished  from  the  store 
of  plaintiff.  And,  by  reason  ot  these  acts  of 
defendant,  many  of  plaintiff's  custcmiers  w»ft 
deceived  Into  pnrchaaing  goods  in  defendant's 
store,  believing  that  they  were  trading  in 
idalnturs  store;  and  defendant  thus  diverted 
from  the  plaintiff  a  large  part  ot  its  trade 
and  custom,  and  thereby  injured  its  business 
and  curtailed  the  value  of  Its  good  will.  Up- 
on this  bald  statement  of  facts,  it  cannot  be 
gainsaid  that  defendant  has  done  the  plain- 
tiff wrong;  and  it  Is  said  that  for  evoy 
wrong  there  Is  a  remedy.  These  facts  cer^ 
taioly  Indicate  a  case  of  unlawful  btislnees 
competition,  and  courts  ot  equity  have  ever 
been  ready  to  declare  such  things  odious.  It 
is  Btrau»:e  If  plaintiff  may  be  deprived  of  the 
froitA  of  a  long  course  ot  honest  and  fair 
dealing  in  business  by  such  wicked  contrlv- 
ances,  and,  upon  appeal  to  the  courts  for  re- 
Uet  should  be  told  there  was  no  relief.  This 
cannot  be  so,  for  the  whole  law  of  trade- 
marks, trade-names,  etc.,  Is  recognised,  ap- 


proved,  and  enforced  for  the  v6ry  purpose  of 
protecting  the  honest  tradesman  fran  a  Uke 
loss  and  damage  to  that  4hich  threatens  this 
plaintiff;  and  the  fact  tliat  the  qnestlon 
comes  to  ns  in  an  emtlrdy  new  guise,  and 
that  the  schemer  has  concocted  a  kind  ^of  de- 
ception heretofore  unheard  of  In  legal' Juris- 
prudence, Is  no  reason  why  equity  is  either 
unable  or  unwilling  to  deal  with  blm.  It 
has  been  said  by  scnne  Judge  or  law  writer 
that  "no  fixed  rules  can  be  established  upon 
which  to  deal  with  fraud,  for,  w«e  courts 
of  equity  to  once  declare  rules  prescribing  the 
limitations  of  their  power  In  dealing  with  it, 
the  Jurisdiction  would  be  perpetually  cramp- 
ed and  eluded  by  new  sciiemes  which  the  fer- 
tility of  man's  Invention  would  contrive." 
By  device,  defendant  Is  defrauding  plaintiff 
of  its  business.  He  is  stealing  Its  good  will, 
—a  most  valuable  property,— only  secured  aft- 
er years  of  honest  dealing  and  large  expendi- 
tures ot  money;  and  equity  would  be  impo- 
tent, Indeed,  if  It  could  contrive  no  remedy 
for  such  a  wrong. 

The  fundamental  principle  underlying  this 
entire  brancdi  of  the  law  is  that  no  man  has 
the  right  to  sell  his  goods  as  the  goods  of  a 
rival  trader.  Mr.  Browne,  In  his  woik  upon 
Trade-Marks,  declares  the  wrong  to  be,  "not 
in  imitating  a  symbol,  device,  or  fancy  name, 
for  any  such  act  may  not  Involve  the  slight- 
est turpitude;  the  wrong  consists  In  unfair 
means  to  obtain  from  a  person  the  fruits  of 
bis  own  ingenuity  or  industry,— an  injustice 
that  is  in  direct  transgression  of  the  deca- 
logue. Thou  sbalt  not  covet  •  •  •  any- 
thing that  is  thy  neighbor's.*  'The  most  de- 
testable kind  of  fraud  underlies  the  filching 
of  another's  good  name,  In  connection  with 
trafficking."  We  think  the  principle  may  be 
broadly  stated  that  when  one  tradesman  re- 
sorts to  the  use  of  any  artifice  or  contrivance 
for  the  purpose  of  representing  his  goods  or 
his  business  as  the  goods  or  business  of  a 
rival  tradesman,  thereby  deceiving  the  iieople 
by  causing  them  to  trade  with  him  when 
they  Intmded  to  and  would  have  otherwise 
traded  with  his  rival,  a  fraud  is  committed, 
~a  fraud  whicii  a  court  of  equity  will  not  al- 
low to  thrive.  In  Howard  v.  Henriqnes,  3 
Banf.  725,  the  court.  In  speaking  of  the  com- 
petitor In  business,  said:  "He  must  not  by 
any  deceitful  or  other  practice  impose  on  the 
public,  and  he  must  not  by  dressing  himself  In 
another  man's  garments,  and  by  assuming 
another  man's  name,  endeavor  to  deprive 
that  man  of  his  own  individuality  and  of 
the  gains  to  which  by  his  Industry  and  skill 
lie  Is  fairly  entitled."  It  may  well  be  said 
that  the  defendant,  by  duplicating  plaintiff's 
building,  with  its  peculiar  architecture  and 
Immediate  adjoining,  entering  Into  the 
same  line  ot  bu^ess,  with  no  mark  of  Iden- 
tification upon  his  store,  has  dressed  lilmself 
In  plaintifTs  garments;  and,  having  so  dress- 
ed himself  with  a  fraudulent  intent,  equity 
will  exert  itself  to  reach  the  fraud  In  some 
waj.   In  the  leading  caae  ot  Lee  t.  BaMy, 
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■opra,  tba  lAote  qneetioa  Is  condensed  by 
the  final  ccndlMlon  of  the  court  Into  tiie 
principle  of  law  '*tbat  It  la  a  fraud  on  the 
part  of  a  dtfmdant  to  set  iq)  a  bnalnew  un- 
der Bu^  a  deslgnatlMi  as  Is  calcnlatod  to 
lead  and  does  lead  other  people  to  suppose 
that  Ills  buBlneiB  is  the  business  ct  another 
parson."  If  the  same  evil  results  are  acotnn- 
pllshed  by  the  acta  practiced  by  this  de- 
fendant which  would  be  accompUehed  by 
an  adoption  of  plalntlfTs  name,  why  should 
equity  smile  upon  the  one  practice  and  frown 
upon  the  other?  Upon  what  principle  of  law 
can  a  court  of  equity  say,  "If  yon  cheat  and 
defraud  your  competitor  In  bualnesa  by  tak- 
ing his  name,  the  court  will  elve  relief 
against  you.  but.  If  you  cheat  and  defraud 
him  by  assuming  a  disguise  of  a  different 
character,  your  acts  are  beyond  the  law?" 
EQulty  wUl  not  concern  Itself  about  the 
means  by  which  fraud  is  done.  It  Is  the  re- 
sults arising  from  the  means— It  is  the  fraud 
itsdf— with  which  It  deals. 

The  foregoing  priuclples  of  law  do  not  ap- 
ply alone  to  the  protection  ot  parties  having 
trade-marks  and  trade-names.  They  reach 
Away  beyond  that,  and  apply  to  all  cases 
where  fraud  Is  practiced  by  one  In  securing 
the  trade  of  a  rival  deal«-;  and  these  ways  are 
as  many  and  as  various  as  the  Ingenuity  of 
the  dishonest  sctiemer  cau  invent  Id  Glenny 
V.  Smith,  reported  in  the  Jurist  of  1865  (page 
:ye5),  the  court  Ireld:  "Where  a  tradesman.  In 
addition  to  his  own  name  upon  his  sbop  front, 
'placed  upon  his  snnbllnd  and  upon  his  brass 
plate  tlie  words  'Fr(»n  llireBheT  &  Glenny'  (In 
whose  employment  be  liad  been),  the  court,  be- 
ing of  opmton  that  this  was  done  in  such  a 
way  as  to  be  likely  to  mislead,  and  there  being 
evidence  that  persons  had  been  actually  misled, 
granted  an  injunction  to  restrain  such  a  use 
of  the  name  of  the  firm  Tlireeher  &  Gleuny." 
In  Knott  V.  Morgan,  2  Keen,  218,  the  "Lon- 
don Conveyance  Company"  had  Its  omnibuses 
painted  green,  and  its  slants  clothed  In  the 
same  colors.  Another  adopted  the  same  name, 
and  likewise  Its  vehicles  were  so  painted  and 
its  servants  so  clothed.  It  was  conceded  that 
plaintiff  could  have  no  exclusive  property  right 
in  any  of  these  things,  but  the  court  Issued 
its  injunction,  declaring  that  plaintiff  had  "a 
right  to  call  upon  this  court  to  restrain  the  de- 
fendant from  fraudulently  using  precisely  the 
same  words  and  devices  which  tbey  have  tak- 
en for  the  purpose  of  distinguishing  their  prop- 
erty, and  thereby  depriving  them  of  the  fair 
protlts  of  their  business  by  attracting  custom 
on  the  false  representation  that  carriages  really 
the  defendant's  belong  to  and  are  under  the 
management  of  the  plaintiffs."  The  autbar, 
by  a  note,  approves  the  doctrine  here  declared, 
saying:  "Tboe  was  an  obvious  attempt  to 
trade  upon  the  plalntlfTs  reputation,— a  con- 
structive fraud,— coupled  with  pecuniary  loss, 
which  was  made  the  ground  for  the  Issuance 
of  a  broad  injunction."  The  same  principle  Is 
reiterated  by  the  same  learued  judge  in  Croft 
V.  Day,  7  Ueav.  84,  In  the  following  words: 


"It  has  been  very  correctly  said  that  the  prin- 
ciple of  these  cases  Is  this:  That  no  man  has  a 
right  to  sell  his  own  goods  as  the  goods  of  an- 
other. You  may  express  the  same  principle  In 
a  different  form,  and  say  that  no  man  has  a 
rigftt  to  dress  himself  in  colors,  or  adopt  and 
bear  symtMls  to  which  he  has  no  peculiar  or 
exclusive  right,  and  thereby  pwsonate  another 
person,  for  the  purpose  ot  inducing  the  public 
to  nppoee  either  that  he  is  that  otlier  person 
or  that  he  la  oHmected  with  and  selling  the 
manufacture  of  such  other  person  while  he  Is 
reaily  selUng  fals  own.  It  is  perfectly  mani- 
fest that  to  do  these  things  is  to  commit  a 
fraud,  and  a  very  gross  fraud."  In  the  very 
recent  case  <tf  Coats  v.  llu-ead  Go.,  149  V.  S. 
566,  13  Sup.  Ct.  966,  the  court  said;  "There 
can  be  no  questlcai  of  the  soundness  of  the 
plaintiff's  propofiitl<n  that,  Irrespective  of  the 
technical  question  of  trade-mark,  the  defend- 
ants have  no  right  to  dress  their  goods  up  In 
such  manner  as  to  deceive  an  Intending  pur- 
chaser, and  Induce  him  to  believe  he  Is  buy- 
ing those  ot  the  plaintiffs.  •  •  •  They  have 
no  right  by  imitative  devices  to  beguile  tbe 
public  into  buying  their  wares  under  the  Im- 
pressltm  tbey  are  buying  those  of  their  rivals." 
To  the  same  point,  see  aystem  Ca  v.  Le  Bou- 
tllller  (Super.  CL)  24  N.  T.  Bupp.  890;  Ap- 
polinaris  Oo.  v.  Scherer,  27  Fed.  18;  Burgess 
V.  Burgesat  8  De  Gex,  M.  &  Q.  896;  Vou 
Mumm  V.  Frasb,  56  B'ed.  830. 

Having  decided  that  defendant's  acta  con- 
stitute a  fraud  upon  plaintiff,  and  that  a  court 
of  equity  will  administer  relief,  the  question 
then  presents  itself,  what  stiail  be  the  form  of 
the  decree/  How  may  the  court  reach  the 
wnmgV  ITie  defendant  had  the  right  to  erect 
his  building,  and  erect  it  In  any  style  of  archi- 
tecture his  fancy  might  dictate.  He  had  the 
right  to  erect  It  in  tlie  particular  locality  where 
It  was  erected.  He  had  the  right  tha?e  to  con- 
duct a  business  similar  to  that  of  plaintiff. 
He  bad  a  right  to  do  all  these  things,  for,  of 
themselves,  tbey  did  not  offend  against  equity; 
but  when  they  were  d(me  with  a  fraudulent 
intent,  when  tbey  were  6oae  for  tbe  purpose 
of  toiling  away  the  customers  of  plaintiff  by 
a  deception,  a  fraud  is  practiced,  and  equity 
will  do  what  It  can  to  right  the  wrong.  The 
decision  of  the  trial  court  in  effect  ordered  de- 
fendant to  place  signs  both  Inside  and  outside 
his  building,  showing  to  the  world  the  proprie- 
torship thereof.  We  think  this  decree  holds 
defendant  to  a  rule  too  strict.  In  that  It  re- 
quires the  proprietorship  of  the  store  to  be 
shown.  In  this  particular  we  think  the  decree 
should  be  modlHed  so  as  to  require  that  tbe 
defendant,  in  tbe  conduct  of  this  business,  shall 
distinguish  his  place  of  business  from  tliat  in 
wblch  the  plaintiff  Is  carrying  on  Its  business. 
In  some  mode  or  form  that  ^11  be  a  sufficient 
indicatlMi  to  tbe  public  that  it  Is  a  different 
place  of  business  from  that  of  the  plaintiff. 
For  the  foregoing  reason,  tbe  judgment  In  this 
respect  only  Is  reversed,  and  the  cause  r«nand- 
ed.  with  directions  to  the  trial  court  to  modify 
tbe  same,  as  heretofore  suggested;  and  tbere- 
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apoo  tt  Ii  ordered  Oat  said  indgment  stand 
affinued.  Api»eUaiit  la  to  po^  tlw  oorta  vt  tUt 

appeal. 


We  ooDcnr:  UARKISON,  J.;  TAN  FLE&T, 


J. 


DUNCAN  T.  TIUES-MIRROB  CO.  •(  aL 
(L.  A.  101.) 

{Snpmiw  Court  of  California.  Oct  22,  188G.) 

CXDBKTAKIKO  OH    ApPBAL  —  BuFriCIBNOT  —  D» 
MISSAL  OF  APPBAU 

1.  Where  an  appeal  U  taken  from  the  Jadg- 
ment,  and  also  from  the  order  denying  a  new 
crial,  an  andertakine  which  falls  to  recite  or 
allude  to  such  order  la  inpffectual  ai  to  the  &v 
peal  therefrom. 

2.  An  undertaking  which  binds  the  sureties 
to  par  alt  damazes  and  costs  which  may  be 
awarded  against  appellant  on  appeal,  but  fails 
to  contain  the  words  "or  on  a  dismiual  there- 
of," as  required  by  Code  Cir.  Proc.  I  841,  la 
iosufficlent. 

3.  An  nndertaklns  In  donble  the  amount 
of  the  judgment  appealed  from,  given  to  secure 
a  stay  of  esecntion,  will  not  be  construed  to  tn- 
dude  thn  ¥300  undertaking  on  appeal,  required 
by  Code  Civ.  Proc.  9S  840.  041. 

4.  Under  Code  CiT.  Proc.  S  ft54,  providing 
that  an  appeal  shall  not  be  dismissed  for  inauf- 
fidency  of  the  undertaking  if  a  sufficient  under- 
rakinff  be  filed  "before  the  hearing  upon  motion 
10  diamiss."  an  amended  undertaking  cannot  be 
filed  aftea  apoellaut  has  replied  to  respondent's 
brief  on  motion  to  dismiss. 

5l  The  certificate  of  the  elerk  of  tiie  court 
Wow  thai  the  nndertaklns  on  ai>peal  is  in  due 
form  la  not  coaduaive  In  the  appellate  court. 

Id  bank.  Appeal  from  snperior  court,  Loa 
Angela  county. 

Actl<m  by  Blanton  Dancan  against  the 
Tlmes-lUrror  Company  and  otbera.  From  a 
Judpnent  tm  defendants,  and  an  order  deny- 
ing a  new  trial,  plaintiff  ^ppeala.  Appeala 
dlsmlaaed. 

Blanton  Duncan,  In  pro.  per.  White  ft 
Monme  and  Henry  T.  Qage^  tor  reapondents. 

TEMPLE,  J.  Thla  la  a  motion  to  dlsmlsB 
the  appeal  on  the  following  grounds:  (1) 
That  no  undotaklng  cm  appeal  baa  been  filed 
as  required  by  aection  MO,  Code  Civ.  Proc., 
nor  as  reqnired  by  sections  954,  Id.;  (2) 
the  undertakings  do  not  allade  to  the  appeal 
from  the  wder  denying  a  new  trial;  and  (3) 
the  undertaklngB  purport  to  be  In  a  different 
action,  and  not  In  this  case. 

The  undertaking  filed  Is  as  follows: 
"Wba«aa,  the  plaintiff  In  the  abore-entltled 
action,  Blanton  Duncan  vb.  The  Tlmea-Mlrror 
Co.,  appeala  to  the  supreme  court  of  the  state 
of  California  from  Judgment  made  and  en- 
tered against  plaintiff  In  said  action  In  the 
»ald  Buperior  court  In  favor  of  the  defendant 

in  aald  action  on  the    day  of  March, 

1805.  for  one  htmdred  and  elghty-flTe-lOO  dol- 
kirs  coetB  of  suit,  and  one  hundred  debars  at- 
torney's fee:  Now,  therefore,  in  considera- 
tion  of  the  premises  and  of  such  appeal,  we, 
the  undersigned,  Mary  T.  Duncan  &  F.  N. 
SCyera;  of  Loa  Angeles  county  and  stat»  of 


Callftnnla,  do  her^  jointly  and  aercTaUy 
undertake  and  pnuntae,  on  the  part  of  appel- 
lant, that  the  said  appellant  wIU  pay  all  dam- 
ages and  costs  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding 
three  hundred  dollars,  to  which  amount  we 
acknowledge  ourselves  Jointly  and  sererally 
bound.  And  whereas,  the  appellant,  Blanton 
Duncan,  la  desirous  of  staying  the  execution 
of  the  defendant  so  appealed  from,  we  do  fur- 
ther, In  consideration  thereof  and  of  the 
premises.  Jointly  and  severally  undertake  and 
promise,  and  do  acknowledge  ouraelves  fur- 
ther and  Jointly  and  severally  bound,  in  the 
further  sum  of  five  hundred  and  nlnety-one- 
hundredths  dollars,  being  double  the  amount 
named  In  the  said  Judgment,  that  If  the  said 
Judgment  appealed  fnnn,  or  any  part  thereof, 
be  affirmed  or  the  appeal  be  dismissed,  the 
appellant  shall  pay  defendant,  the  Times-Mir- 
ror Company,  the  amount  directed  to  be  paid 
thereby,  or  the  part  of  such  amount  as  to 
which  the  same  shall  be  affirmed,  if  affirmed 
only  In  part,  and  all  damages  and  coats  which 
shall  be  awarded  against  the  appellant  upon 
the  appeal;  and  if  the  appellant  does  ■  not 
make  such  payment  within  thirty  days  SLttet 
the  filing  of  the  remittitur  from  the  aupr^e 
court  In  the  court  from  which  the  appeal  Is 
taken,  Judgment  may  be  entered  on  motion  of 
respondent  In  Its  favor  against  the  said  sure- 
ties for  such  amount,  togeth^  with  the  In- 
terest that  may  be  due  thereon,  and  the  dam- 
ages and  costs  that  may  be  awarded  against 
the  appellant  upon  the  appeal  herein.  Mary 
T.  Duncan.  [Seal.]  F.  N.  Myers.  [Seal.]" 

The  undertaking  does  not  recite  or  allude 
to  the  order  denying  a  new  trial,  and  Is  plain- 
ly ineffectual  as  to  that  appeal.  Bemlaud  v. 
Beecher,  74  CaL  617,  16  Pac.  SIO;  Schurtz  v. 
Romer,  81  CaL  244,  22  Pac.  657;  McGormlck 
v.  Belvin,  00  Cal.  182,  81  Pac.  16;  Paving 
Co.  V.  Bolton,  80  Cal.  155,  28  Pac.  650.  The 
trouble  with  the -undertaking  on  the  appeal 
from  the  Judgment  Is  that  It  does  not  contain 
the  words,  "or  on  a  dismissal  thereof,"  as  re- 
quired by  the  statute.  It  does  contain  a 
stipulation  that  the  sureties  will  pay  all  dam- 
ages and  costs  which  may  be  awarded 
against  the  appellant  on  the  appeal;  but,  if 
the  appeal  be  dismissed,  costs  are  an  Inci- 
dent as  a  matter  of  law,  and  are  not  awarded 
on  the  appeal.  The  undertaking  Is  in  two 
parts,  which  might  have  been  contained  in 
two  undertakings.  The  last  Is  to  secure  a 
stay  of  execution,  and  not  In  consideration  of 
the  appeal  This  undertaking  contains  the 
condition  which  ought  to  have  been  in  the 
undertaking  given  to  secure  the  appeal.  By 
this  first  undertaking  the  sureties  became 
bound  for  $300,  and  by  the  second  toe  $500. 
There  can  be  no  doubt  that  In  case  of  a  dis- 
missal the  sureties  on  the  second  undertak- 
ing would  be  liable  for  the  costs  and  dam- 
ages In  the  same  manner  in  which  they 
would  have  been  liable  on  the  first  under* 
taking  had  it  contained  the  required  stipula- 
tion.  It  la  contended  that  this  la  a  snbstan- 
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tial  compliance  witb  tbe  statntei  This  tm  not 
a  new  question  here.  Tbe  point  wu  dis- 
cussed and  decided  adversely  to  appeUant  In 
Duffy  T.  Qreenebaum,  72  Cal.  167,  12  Pac. 
74,  and  13  Pac.  323.  In  addition  to  tbe  rea^ 
sons  there  given  for  the  mllng,  It  may  be 
suggested  that  $300  Is  not  always  sofflclent 
to  secure  to  a  respondent  his  costs  and  dam- 
ages, and  It  was  competent  for  the  legtslatore 
to  require  further  security  In  case  a  stay  of 
execution  was  desired;  and  further,  there  !■ 
uo  effectual  prorUdon  for  the  justlficatl<Hk  of 
the  sureties  on  tbe  undertaking  for  tbe  ap- 
peal, for,  althougb  tbey  may  be  required  to 
Justify  under  section  948,  Code  Civ.  Proc, 
yet,  If  they  fall  to  justify,  tbe  only  conse- 
quence Is  that  tbe  execution  Is  no  longer  stay- 
ed. Swasey  v.  Adair,  83  Cal.  136,  23  Pac. 
284.  The  appeal  would  therefore  be  effectual 
nlthongh  the  sureties  may  be  found  worth- 
less. True,  If  the  sureties  are  tbe  same  on 
each  bond,  it  would  not  biAp  tbe  matter  un- 
less a  new  tmdertaklng  were  given;  but  to 
secure  a  stay  new  sureties  must  be  provid- 
ed, and  this  may  be  why  the  stipulation  must 
be  In  each  undertaking.  At  all  events,  such 
ore  the  requirements  of  the  Code,  and  there 
can  be  no  question  of  the  power  of  the  legis- 
lature to  prescribe  any  reasonable  condition 
to  the  exercise  of  the  right  of  appeal. 

Appellant  offers,  If  authority  to  file  an 
amended  undertaking  exists,  to  give  an  un- 
dertaking conforming  In  every  respect  to  tbe 
statute.  The  motion  to  dismiss  was  made 
upon  due  notice,  and  a  brief  on  the  part  of 
the  moving  party  was  also  submitted,  to 
whlcb  a  reply  was  made  by  appellant.  In 
the  notice  and  printed  brief  the  defects  in 
the  undertaking  were  pointed  out  Section 
0o4,  Code  Civ.  Proc.,  reads  as  f(^ws:  "If 
tlie  appellant  falls  to  furnish  tbe  requisite 
I>apers,  the  appeal  may  be  dismissed;  but  no 
appeal  can  be  dismissed  for  insufficiency  of 
the  undertaking  thereon  Lf  a  good  and  suffi- 
cient undertaking,  approved  by  a  Justice  ot 
the  supreme  court,  be  filed  In  tbe  supreme 
court  before  the  bearing  upoo  motion  to  dis- 
miss tbe  appeal."  Had  there  been  no  stat- 
ute upon  tbe  subject,  we  might,  perhaps, 
where  an  undertaking  has  been  filed  in  due 
time,  and  evidently  with  an  honest  Intent 
to  comply  with  the  law,  but  which  Is  de- 
fective, allow  a  new  undertaking  to  be  filed. 
But  here  an  opportunity  Is  afforded  to  an 
appellant  to  correct  any  such  mistake.  The 
Code  expressly  provides  when  the  appellant 
must  avail  bimsdf  of  the  privilege.  He 
must  do  so  before  the  bearing  of  the  motion 
to  dismiss.  He  cannot  contest  the  motion, 
and  tben  claim  the  privilege,  if  the  motion  is 
decided  against  him.  This  express  provision 
Is  a  limitation  upon  the  discretion  of  the 
court  Tbe  transcript  on  appeal  in  this  case 
contains  a  certificate  to  the  effect  that  "an 
undertaking  on  appeal  In  due  form  has  been 
properly  filed,"  as  required  by  section  953, 
Code  Civ  Proc.  It  Is  contended  that  this 
certiflcate  is  conclusive;  that.  In  case  tbt 


certiflcflte  Is  nntme,  the  respondent  has  his 
remedy  against  the  clerk,  who  Is  liable  on 
his  official  bond.    This  proposition  has  been 
frequently  suggested  here  on  the  considm- 
tion  of  similar  motions,  and,  although  It  has 
not  been  discussed  in  any  reported  decision, 
the  court  baa  constantiy  and  frequently  per- 
mitted parties  to  go  behind  this  certificate. 
It  could  not  have  been  Intended  that  the  judg- 
ment of  tbe  clerk  should  be  final  In  this  mat- 
ter.   "For  all  purposes  connected  with  tbe 
appelate  jurisdiction,  tbe  appelate  court  has 
the  same  power  over  the  cleik  of  the  court 
below  as  It  has  over  Its  own  clerk."  Pe<^e 
V.  Center.  54  OaL  236;  Winder  t.  H^drick. 
Id.  275.    We  do  not  claim  any  authority  over 
him  while  performing  his  customary  duties 
as  clerk  of  the  lower  court  but  duties  con- 
nected witb  our  appellate  jurisdiction  we  can 
require  him  to  perform.    That  we  are  not 
bound  by  his  certificates  as  to  tbe  correctness 
of  a  record  has  been  repeatedly  decided.  On 
the  contrary,  when  necessary,  we  may  com- 
pel him  to  correct  his  certiflcate,  and  trans- 
mit to  this  court  a  proper  record.  Section 
953  places  the  certificate  of  the  attorneys  up- 
on the  same  plane  as  tbe  certiflcate  of  tbe 
derk.    Such  a  certiflcate  was  considered  in 
Perkins  v.  Cooper,  87  Cal.  241,  25  Pac.  4X1. 
In  that  case  the  court  pmnltted  the  respond- 
ent to  prove,  against  the  certificate  of  his  at- 
torneys, that  no  undertaking  on  appeal  had 
in  fact  been  filed.    The  rationale  of  that  de- 
cision Is  that  to  give  this  court  Jurisdiction, 
there  must  be  In  fact  an  undertaking,  or  a 
waiver  of  It    A  false  certificate,  stating  that 
an  undertaking  bad  been  filed,  does  not  con- 
fer Jnrlsdlction.    In  the  above  case  the  cer- 
tificate of  counsel  was  made  after  tbe  time 
for  filing  the  und^taklng  tiad  expired,  and 
therefore  It  could  not  be  construed  as  a 
waiver.    The  case  seems  in  polut  here.  The 
appeals,  both  trom  the  judgment  and  from 
the  order  refusing  a  new  trial,  are  dlsmiaaed. 

We  concur:  BEATTT,  a  J.;  HARBISON. 
J.;  HBNSHAW,  J.;  VAN  FLKBT,  J.;  Mc- 
FABLAJfD,  J.;  QABOUTTS,  J. 


DUNCAN  V.  TIMES-SraiROR  CO.  et  al. 
(L.  A.  101.) 

(Supreme  Court  of  California.    Oct,  22,  1805.) 
In  bank. 

Action  by  Blanton  Duncan  against  the  Tlmcs- 
Mirror  Company  and  others.  From  a  jndg- 
ment  for  defendants,  and  an  order  denyins  a 
new  trial,  plaintiff  appealed.  The  appeals  were 
dismissed,  and  respondents  moved  to  strike  ap- 
pellant's brief  from  the  files.  Denied. 

Blanton  Duncan,  in  pro  per.  AMiite  St  Mon- 
roe and  Henry  T.  Gage,  for  respondents. 

PER  CURIAM.  Respondents  have  moved 
to  strike  from  the  files  the  brief  of  appellnni 
filed  herein.  Consideration  of  this  motion  is 
made  unnecessary  by  the  judgment  of  this 
court  filed  this  day,  dismissing  the  appeals.  42 
Pac.  147.  The  appeals  having  been  dUmissod. 
the  brief  in  gaeetion  ceases  to  be  a  record  oi 
file  of  this  Gonrt 


Digitized  by  Google 


GZTT  OF  LOS  AKGELE8  «.  STATE  LOAN  &  TBUST  CO. 


149 


onr  OF  LOS  ANGEn:.BJS    state  loan 

&  TBUST  OO.   (No.  19,462.) 
tSnpreme  Conrt  of  California.    Oct.  S,  1805.) 
Satimob  and  Loah  AaaooiATioiis— Taxation. 

1.  Pcd.  Code,  S  8617.  provides  that  demands 
dae  on  accoant  of  money  deposited  with  saT- 
ings  and  loan  corporations  ahall,  for  taxation 
purposes,  be  treated  as  an  interest  in  the  prop- 
erty, and  shall  not  be  aaseased  to  the  owner 
thereof.  Held,  that  a  corporation  anthorized 
l*y  ita  charter  to  do  a  general  loan  and  trust 
bDsioen.  bnt  which  also  conducted  a  '^aTinga 
departm^t,"  and  paid  a  atipalated  rate  of  in- 
terest on  deposits  in  that  department,  though 
the  depositor  did  not  otherwise  partidpate  in 
the  corporaljoD's  earnings,  was  sabject  to  tax- 
aU«i  on  the  amount  depimted  In  aald  depart- 
ment 

2.  Whether  or  not  a  corporation  was  en- 
jtaged  in  the  transaction  of  a  savings  and  loan 
business  is  not.  for  the  purpose  of  taxation,  con- 
dusirdy  detennined  by  in  artidea  of  inooipo- 
ration. 

CommlsrioDers*  decision.  Department  2. 
Appeal  from  saperlor  coart,  Los  Angeles 
county;  Lucien  Shaw,  Judge. 

ActlOQ  by  the  city  of  Los  Angeles  against 
State  Loan  &  Trust  Gon^ny  to  recorer  cer- 
tain taxes  levied  and  assessed  against  de- 
fendant. Defendant  had  Judgmoit,  and 
Irtalntiff  appeals.  Reversed. 

C.  McFarland,  tm  appellant  W.  P.  Gardi- 
ner, for  respondent 

HAYNBS,  C.  This  Is  an  agreed  case  sub- 
mitted to  the  supoior  court  under  section 
1138  of  the  Code  of  Civil  Procedure,  and  the 
oHitroTersy  Involves  the  question  whether 
the  defendant  Is  liable  for  certain  taxes  lev- 
ied and  assessed  agalust  it  by  the  city  as- 
sessor for  tbe  year  1892,  amounting  to  1900. 
On  the  first  Monday  In  March,  1892,  the  to- 
tal deposits  held  by  .defendant  amounted  to 
$358,847.  Of  this  sum  $249,939.01  consist- 
ed of  ordinary  deposits  subject  to  check,  or 
represented  by  certificates  of  deposit,  while 
the  remainder,  amounting  to  1108^907.99, 
was  composed  of  interest-bearing  deposits, 
tbe  accounts  of  which  were  kept  In  separate 
ledgers,  one  denominated  "Savlnga  Depos- 
its," and  tbe  other  "Term  Savings  Deposita"; 
and  it  was  up<Mi  said  sum  of  |10$,907.99  that 
said  tax  was  levied  and  assessed.  The  dty 
assessor  claimed  that,  as  to  these  last-named 
deposits,  the  defendant  was  either  de  Jure 
or  de  fbcto  a  savings  and  loan  corporation, 
and  therefore  liable  for  said  tax  under  sub- 
division 6  of  section  3617,  Pol.  Code.  Said 
subdivision,  after  defining  tbe  terms  "cred- 
its and  debts,"  provides  as  follows:  "But 
credits,  claims,  debts  and  demands  due,  ow- 
hig  or  accruing  for  or  on  account  of  money 
deposited  with  saTlugs  and  loan  corporations 
shall,  for  the  purposes  of  taxation,  be  deem- 
ed and  treated  as  an  iiit««8t  In  the  property 
of  snch  corporation,  and  shall  not  be  assessed 
to  tbe  creditor  or  owner  thereof."  The  pur- 
poses fw  whlcb  the  respondent  was  Incor- 
pmted,  u  ajveui  from  its  articles  of  tncn^ 


pomtloa,  were  In  substance  to  accept  and  ex- 
ecute trusts  of  every  nature;  to  attend  to 
the  management  and  settlement  of  estates, 
guardianships,  assignments,  recelrerships, 
and  other  trusts;  to  act  as  ezecntor  and 
guardian  ijt  estates;  to  do  a  safe-depoelt 
busln«Bs;  to  receive  on  deposit  from  others 
trust  funds  or  moneys  belonging  to  states, 
counties,  and  other  monlclpal  corporations; 
to  do  a  general  banking  business^  to  issue 
certificates  of  deposit  or  indebtedness,  upon 
interest  or  otherwise,  and  with  or  without 
conditions  as  to  time  of  payment;  to  invest 
or  loan  money  upon  commission  or  otber- 
wlse,  and  to  purchase,  hold,  sell,  mortgage, 
and  conrey  such  real  estate  as  may  be  nec- 
essary for  carrying  on  the  business  ,of  the 
corporation,  and  snch  otber  real  property  as 
may  be  taken  In  security  for  or  In  payment 
of  debts  owing  to  the  corporation.  The 
agreed  case  further  shows  that,  while  the 
accounts  of  the  alleged  savings  deposits  are 
kept  In  separate  books  from  the  other  busi- 
ness of  tbe  bank,  there  Is  no  separation  of 
the  moneys  received  from  the  difterent 
sources,  and  that  the  interest  paid  on  these 
deposits  Is  at  an  absc^ute  rate,  agreed  upon 
at  the  time  the  deposit  Is  received.  There 
are  also  in  the  statement  two  exhibits  of 
depositors'  pass  books,  one  for  "Savings  De- 
posita" and  the  other  for  "Term  Savings  De- 
tposlts,"  and  upon  the  covers  are  printed  the 
usual  rules  adopted  by  savings  banks  regulat- 
ing the  deposit  and  withdrawal  of  money, 
and  on  the  Inside  of  tbe  cover  Is  stamped 
the  following:  "Savings  Department  Office 
hours,  10  a.  m.  to  3  p.  m.  Saturdays,  10  a. 
m.  to  12  m."  Upon  these  facts  the  court  be- 
low held  that  the  defendant  was  not  a  sav- 
ings and  loan  association,  either  de  Jure  or 
de  facto,  and  that  the  deposits  in  question 
should  not  be  assessed  or  treated  as  the 
property  of  the  bank,  but  should  be  taxed 
to  the  several  depositors  as  ordinary  com- 
mercial deposits. 

Appended  to  respondent's  brief  la  found  the 
opinion  of  the  teamed  Judge  who  heard  the 
case,  and  In  which  tlie  ground  upon  which  tbe 
decision  Is  based  is  very  clearly  and  forcibly 
stated.  The  logic  of  the  opinion  is  fonltless. 
If  the  major  premise  be  conceded,  the  conclu- 
sion is  inevitable.  It  Is  assumed  that  the  dis- 
tinction between  commercial  banks  and  sav- 
ings and  loan  assocbtlouB  Is  that  In  the  for- 
mer the  money  deposited  becomes  the  property 
of  the  bank,  and  the  relation  of  debtor  and 
creditor  Is  created,  while  in  the  latter  the  de- 
posit remains.  In  a  certain  sense,  tbe  money  of 
the  depositor;  and  the  court  quotes  from 
Morse  on  Banks  (section  617)  as  follows:  "The 
depositors  are  the  bank;  tbe  trustees  and  offi- 
cers are  their  agents  for  receiving  and  loaning 
their  money,  and  tbe  profits  belong  to  the  de- 
positors;" and  counsel  for  respondent  dtes 
many  authorities  giving  a  like  definition  of  a 
"savings  bank,"— that  is,  that  the  bank  Is  a 
mere  agency;  that  whatever  profits  are  made 
upon  the  dqKMlts  brtong  to  tbe  depositors,  the 
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bank  deducting  therefrom  only  Its  n^cenuy 
expenses  Incurred  In  condncttng  the  business 
for  the  depo^tors;  and  that  hence  the  title  to 
the  money  deposited  remains  In  the  depositor. 
It  may  be  at  once  conceded  that,  U  only  those 
banks  ccmlng  wlOiln  the  above  definition  are 
savlngB  banks,  the  Judgment  was  right,  and 
must  be  afOrmed;  for  In  this  case  It  Is  clear 
that  theee  deposits  became  tbe  prcverty  of  the 
bank,  and  the  bank  could  only  be  required  to 
account  fcH-  the  sum  d^MSlted,  with  Interest 
thraeon  at  an  agreed  rate,  whether  such  a  rate 
waa  more  or  less  than  that  received  by  tbe 
bank.  But  that  a  bank  conducting  Its  busi- 
ness as  that  portion  of  defoidanf  s  business 
was  conducted  which  Is  here  nnder  considera- 
tion Is  also  a  savings  bank  Is  clear.  In  Huntr 
ington  V.  Bank.  96  U.  S.  38S,  cited  and  quoted 
by  counsel  for  respondent,  the  court,  after  stat- 
ing the  characteristics  of  savings  banks  as 
they  existed  In  Bn^nd,  and  quoting  from  text 
wrltos  to  the  effect  that  savings  banks  de- 
rive DO  benefit  wbatevor  from  any  deposit, 
said:  "Very  many  such  exist  In  this  country. 
Among  GtB  earliest  are  some  In  Massachosetts, 
organized  under' a  general  law  passed  in  18^, 
which  contained  a  provision,  like  the  one  In 
tlie  act  of  congress,  that  the  Income  or  profit  of 
all  deposits  shall  bedtvlded  among  the  deposit- 
ors with  Just  deduction  of  reasonable  expenses. 
They  also  exist  In  New  York,  Pennsylvania, 
Maine,  CiMmecticnt  and  other  states.  Indeea, 
until  recently,  the  primary  Idea  of  a  savings 
bank  has  been  that  it  is  an  institution  in  tbe 
bands  of  dlsint^ested  personH,  tbe  profits  of 
which,  after  dednctlng  the  necessary  exp^ises 
of  conducting  tbe  business,  inure  wholly  to  tbe 
benefit  of  depositors,  in  dividends  or  in  a  re- 
served surplus  for  their  greater  security."  The 
expression  "until  recently"  indicates  that  tbe 
court  was  distinguishing  tbe  bank  under  con- 
sideration from  other  savings  banks  which  did 
not  have  the  features  which  existed  in  that 
case.  The  case  Is  ther^ore  not  a  conduslve 
authority  for  respondent  So,  too.  such  corpo- 
rations formerly  had  no  stock  and  no  capitaL 
They  were  purely  agencies  for  receiving  and 
loaning  money  on  account  of  their  owners.  In 
case  of  loss  by  the  embezzlement  of  the  funds, 
as  in  Bunnell  v.  Society,  38  Conn.  203,  such 
loss  Is  charged  up  to  the  depoeitois,  as  the  offi- 
cers are  the  agents  of  the  depositors,  and  the 
deiKtsItors,  being  members,  are  the  corporation, 
and  must  bear  the  loss;  but  with  us,  while  our 
statute  is  broad  enough  to  anthwize  savings 
corporations  without  caidial  stock,  they  are 
also  authorized  to  be  formed  having  a  capital 
stock,  and  In  such  case  the  depositors  are  not 
tba  corporatbm,  but  the  caidtal  stock  Is  a  se- 
curity to  depositors  as  wen  as  to  atockhcdd^ 
depositors  having  the  priority. 

A.  brief  review  of  the  provisions  of  the  Civil 
Code  under  the  title  of  "Savings  and  Loan 
Corporations"  will  show  that  CaUfomia,  at 
least,  Is  not  restricted  to  the  original  Idea  of 
savings  banks.  That  such  corpotations  may 
be  formed  with  or  without  capital  stock,  see 
section  672  and  subdivision  6  of  section  674. 


That  the  directors  may  agree  with  deposlton 
as  to  Interest  Is  dear  tmder  section  673.  The 
same  section  also  provides:  "The  directors 
must  not  contract  any  debt  or  liability  against 
the  corporation  or  Its  depositor  for  any  purpose 
whatever,  except  for  deposit"  It  Is  therefore 
apparent  that  a  deposit  in  a  savings  bank  liav- 
Ing  a  capital  stock  may  be  a  debt  against  tbe 
corporation,  and,  Indeed,  must  be,  ^nce  tbe 
corporation  la  formed  by  tlie  stockholders,  and 
the  depositor  deals  with  the  corporation,  not 
as  bis  agent  for  whose  mistakes  or  d^lcn- 
tions  he  Is  responsible,  but  as  a  principal, 
piedf^ng  Its  stock  and  assets  for  the  security 
of  tbe  depositor.  Not  ac^  however,  with  the 
savings  bank  of  the  other  class,  which  has  no 
capital  stock,  and  in  which  the  depositors  are 
members  of  the  corporation.  Section  577  pro- 
vides, among  otlier  tilings,  as  follows:  "Tbe 
directors  of  any  such  corporation  having  no 
capital  stock  must  retain,  on  each  dlvideml 
day,  at  least  five  per  cent  of  the  net  profits 
<hC  the  corporation,  to  constitute  a  reserve 
fund,  which  must  be  Invested  in  the  same  man- 
ner as  the  other  funds  of  the  corporation  and 
must  be  used  toward  paying  any  losses  which 
the  corporation  may  sustain  in  pursuing  its 
lawful  business.  •  •  •'*  From  this  review 
at  tbe  provisions  of  tbe  Civil  Code  It  clearly 
appeara  that  there  are  at  least  two  plans  or 
systems  upon  which  savings  banks  may  be  or- 
ganized and  conducted,  and  that  the  manner 
in  which  the  defendant  conducted  one  branch 
of  Its  business  conforms  to  one  of  these  sys- 
tems. Tbe  distinction  between  these  two 
classes  or  kinds  of  savings  banks  was  clearly 
rec<%nlzed  in  Trust  Co.  v.  Hinttm,  97  Cal.  214, 
221,  32  Pac.  3.  It  U  there  said:  "It  Is,  how- 
ever, contended  that  appellant  does  not  come 
within  the  provisions  of  section  3617  of  tbe 
Political  Code,  because  the  debts  in  question 
are  not  ordinary  deposits  in  savings  banks, 
but  debts  for  borrowed  mon^,  repayable  In 
tbe  exact  sum  borrowed,  with  lnt««st  thereon. 
Irrespective  of  the  profits  or  losses  that  may 
accrue  to  the  bank.  The  learned  counsel  dis- 
tinguishes between  savings  and  loan  associa- 
tions which  distribnte  to  deposltora  the  net 
pn^ts  realized  by  the  banks  In  proportion  to 
their  several  d^XMlts  and  those  which  pay  to 
deposltora  a  specified  rate  of  interest  on  time 
deposits;  that  in  the  former  class  the  depos- 
itors are.  In  effect,  members  of  tbe  corporation 
and  Interested  in  Its  profits,  while  In  the  latter 
class  they  are  creditors,  and  have  no  IntO'est 
In  the  profits.  The  language  of  section  3617, 
however,  is  compreben;^ve  enotigh  to  Include 
both  classes,  and  we  see  no  ground  upon 
which  we  can  say  that  the  latter  class  was 
not  intended  to  be  Included.  All  are  organ- 
ised under  title  10  of  the  ClvU  Code." 

Respondent  contends,  however,  that  the 
mode  or  manner  In  which  the  business  is  con- 
ducted does  not  determine  tbe  fact  whether 
it  Is  or  is  not  a  savings  bank,  edther  In  toto  or 
pro  tanto,  and  cites  People  v.  BlnghamtoD 
Trust  Co.,  139  N.  7.  185,  34  N.  E.  89a  That 
action  was  to  recover  a  penalty  for  an  alleged 
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rkdatioii  of  the  banking  act  of  lfiS2,  which 
nukes  it  unlawful  for  any  bank,  hanking  as- 
sociation, or  individaal  to  advertlae  w  put 
forth  a  sign  u  a  aavlngs  bank,  or  In  any 
way  to  solkdt  ot  receive  deposits  as  a  savings 
bank.  2  Rev.  St.  N.  Y.  (8th  Ed.)  p.  1574, 
I  2S3.  It  appeared  in  that  case  that  a  set  of 
pass  books  Issued  the  defoidant  oontatned 
a  set  of  Interest  rules  similar  to  those  used  bj 
savings  banks.  The  court,  after  referring  to 
the  powoa  at  the  defendant  affporation, 
wlilcb  were  In  many  respects  similar  to  those 
of  the  respondent  here,  said,  in  substance,  that 
the  statute  had  not  prescriljed  a  set  of  rules 
for  one  or  the  otho*  class  of  corporattous,  and 
that  it  knew  of  no  principle  of  law  wfakih,  as 
to  commercial  transactions  within  their  char- 
tered i>owenj,  and  involving  the  receipt  or 
borrowing  of  moneys  and  Its  obligation  to  re- 
pay the  same,  denies  the  entire  freedom  to 
regulate  them  by  such  a  contract  as  the  par- 
ties are  willing  to  enter  Into;  but  in  referring 
to  tbe  printed  matter  upon  the  pass  books  the 
court  said:  "It  explicitly  says  tliat  It  'differs 
from  a  savings  bank  in  that  it  has  a  large 
capital  invested  tliat  Is  pledged  as  security  to 
Its  depositors;' "  and  concluded  tliat  it  did  not 
hold  itself  out  as  a  savings  bank,  and  that 
the  whole  object  of  the  provision  was  to  pre- 
vent a  deception  being  practiced.  But  here, 
as  in  the  case  above  cited,  we  find  that  sav- 
ings banks  are  not  restricted  by  statute  or  any 
principle  of  law  to  a  particular  method  of 
business  which  must  be  pursued  as  between 
tbe  bank  and  the  depositor.  Section  576  of 
tbe  Civil  Code  does  not  confine  the  mode  to 
pass  books,  but  provides  that  "savings  and 
loan  corporations  may  Issue  general  certifi- 
cates of  deposit,  which  are  transferable,  as  in 
other  cases,  by  indorsement  and  delivery." 
It  Is  not  necessary  to  determine  in  this  case 
whether  this  part  of  respondent's  business 
was  within  Its  chartered  powers,  and  tbere- 
fuiv  ucj  opinion  is  expressed  upon  that  ques- 
tion, further  than  to  say  that,  in  order  to  be 
a  savings  and  loan  corporation,  it  Is  not  nec- 
essary that  the  name  of  the  corporation  should 
In  any  maimer  express  tbe  fact  that  It  is  such. 
Nor  need  we  inquire  whether  tbe  funds  re- 
ceived as  savings  deposits  have  been  loaned 
or  Invested  In  accordance  with  tbe  requice- 
ments  Imposed  upon  savings  and  loan  coipora- 
tioos  Bpecially  Incorp<ffated  as  sucb.  Such 
requirements  of  the  statute  are  solely  for  the 
protection  of  the  depositor,  and.  If  the  re- 
spondent has  violated  Its  duty  in  that  regard. 
It  cannot  be  urged  as  a  reason  why  It  should 
be  relieved  from  taxation  upon  the  dex>osits  so 
received.  Respondent  saw  proper  to  classic 
its  business,  and  designated  one  part  as  the 
"Savings  Department,"  and  named  certain 
hours  for  that  business.  It  received  a  large 
amount  of  deposits  In  that  department,  in  full 
accordance  with  one  of  tbe  modes  of  conducting 
a  saving  and  loan  corporation  as  authorized  by 
the  statute.  It  gave  to  the  depositor  a  pass 
book  which  denominated  the  deposits  therein 
entoed  as  "Savings  Deposits."   It  assumes 


to  be  a  savings  bank  pro  tanto,  at  least.  In  ob- 
taining tbe  deposits,  and  should  not  be  beard 
to  say  that  It  Is  not  when  the  question  of  taz- 
atlcn  arises,  whether  It  arises  between  tbe 
bank  and  the  state  or  between  it  and  the  de- 
positor. 

Beq;>ondait  emteadB  that  the  liability  to 
taxation  does  not  depend  upon  the  character 
of  the  deposit,  but  upon  the  general  character 
of  the  coiporatlou  receiving  the  depoidt,  and 
Hut  such  character  most  be  determined  from 
the  articles  of  Incoipoi-ation,  and  cites  Mitch- 
eU  T.  Beckman.  61  CaL  U7.  122,  28  Pac.  110. 
That  was  a  suit  by  a  depositor  against  a 
stockholder  In  the  Odd  Fdlows'  Savings  & 
Commercial  Bank.  The  money  sued  for  had 
been  deposited  by  the  plaintiff  in  the  Odd 
Fellows'  Bank  of  Savings  in  1873.  In  1S75 
all  the  assets  of  that  bank  were  transferred  to 
the  Odd  Fellows*  Savings  &  Commercial  Bank, 
and  the  latter  assumed  aU  the  liabilities  of  the 
former.  It  was  contended  that  the  deposit 
sued  for  was  In  a  savings  bank  which  was 
the  agent  of  the  plaintiff  to  Invest  her  money, 
and.  Inasmuch  as  It  was  lost  through  the  in- 
strumentality of  her  agent,  she  could  not 
maintain  this  action  against  the  stockholders. 
It  was  In  reply  to  this  contention  that  It  was 
said  that  the  new  bank  was  a  coiumerctal, 
and  not  a  savings,  bank,  and  that  "this  is 
plainly  shown  by  tbe  articles  of  Incorpora- 
tion." There  the  question  was  as  to  the  true 
legal  relation  between  the  depositor  in  the 
former  corporation,  whose  deposit  bad  passed 
to  and  been  assumed  by  the  new,  and  a  stock- 
holder In  the  new  corporation,  and  upon  such 
question  it  might  well  be  that  the  articles  of 
incorporation  were  conclusive;  notwithstand- 
ing it  was  afterwards  held  in  Green  v.  Bank, 
65  CaL  71,  2  Pac  887,  that  upon  the  transfer 
to  It  from  the  former  c<»poration  It  "com- 
menced to  carry  on  and  imtll  some  time  in 
September,  1878,  continued  to  carry  on  the 
business  of  a  savings  and  loan  corporation." 
In  tbe  first  of  these  cases  tbe  point  decided 
was  as  to  the  true  nature  and  powers  of  the 
corporation,  and  In  the  second  the  character 
of  the  business  actually  conducted  by  it 

Bespoodent  further  contends  that  the  stipu- 
lation of  the  parties  narrows  the  controversy 
down  to  a  single  point,  viz.  "whether  respfmd- 
ent  was  In  fact  a  Bavings  and  loan  corpora- 
tion," and  quotes  from  the  "statement  of 
facts"  a  paragraph  which,  talcen  literally, 
gives  color  to  his  conteutlon.  But  in  tbe 
stotement  of  the  controversy  it  Is  said:  "Tbe 
question  in  difference  and  to  be  determined 
by  said  court  under  the  agreed  statement  of 
facts  herewith  submitted  Is  as  follows,  to 
wit:  Is  tbe  defendant  State  Loan  and  Trust 
Company  liable  and  indebted  to  the  plaintiff 
for  the  sum  of  $900,  claimed  by  plaintiff  as  an 
assessment  for  tbe  fiscal  year  1802-93  upon 
solvent  credits  alleged  by  plaintiff  to  have 
been  owned  by  defendant  on  the  first  Monday 
in  March,  1892,  and  described  in  the  statement 
<a  facts  hereinafter  set  forthr'  The  whole 
statement  shows  Qolte  clearly  that  the  oon- 
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troT«^  related  to  only  a  part  of  tiie  tnui- 
peas  of  the  respondent,  and  tbe  qnestlon  was 
whether  as  to  that  part  it  waa  In  fact  a  Bav- 

infis  and  loan  corporation. 

Our  conclusion  is,  without  deciding  whether 
tbe  respondent  was  legally  authorized  to  trans- 
act the  business  of  a  savings  corporation,  that 
as  to  the  part  of  its  business  In  controversy  tt 
was  de  facto  a  savings  corporation,  and  that 
the  taxes  in  question  were  properly  levied  and 
assessed.  The  said  taxes  baring  been  col- 
lected by  the  tity,  the  judgment  appealed 
from  should  be  reveraed,  and  th^  agreed  case 
dismissed.- 

We  concnr:    BRITT,  a;  BBLf^BB,  O. 

PER  CURIAM.  For  tbe  reasons  gXyen  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  rerorsed,  with  directlona  to  ffismiss 
the  case. 


WOODSTOB  et  al.  t.  HBWBL.    (No.  18,432.) 

(Snoreme  Oouit  of  Oallfomla.    Oct  la  1896.) 

Rhdltino  TsrsT  — SnrFioiBHOT  or  Btidbnoi  — 
Pathsxt  of  Porobasb  Pricb. 

1.  To  authorize  tbe  imposition  of  a  resolt- 
ina  tniKt  on  land  in  proportion  to  the  considera- 
tion furnished  by  plaintiff,  the  evidence  mast 
show  the  predse  amount  paid  by  htm,  as  well  as 
the  total  consideration. 

2.  There  is  no  resulting  tmst  in  favor  of 
the  wife  in  land  purchased  oy  the  husband,  on 
his  credifa.  though  part  of  the  purchase  price  was 
uaid  with  money  subsequently  borrowed  from 
her. 

Z>epnrtment  1.  Appeal  from  superior  court, 
Stanislaus  county;  W.  O.  Minor,  Judge. 

Action  by  one  Woodslde  and  others  against 
one  Hewel,  ezecutpr,  etc.,  of  Thomas  E.  Ty- 
nan, deceased.  Tha«  was  a  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed. 

D.  M.  Delmas,  L.  W.  Fulkerth,  and  W.  H. 
Batton,  for  at^>ellant.  J.  H.  Budd  and  Ij.  J. 
Maddux,  for  respondents. 

HARRISON,  J.  In  1862,  Thomas  B.  Tynan 
married  the  widow  of  Bit  B.  Marvin,  and 
they  lired  together  as  husband  and  wife  un- 
til her  death.  In  1881.  At  the  time  of  th^r 
marriage,  Mrs.  Marvin  was  tbe  owner  of  cer> 
tain  real  estate  In  Stanislaus  county,  and  also 
of  an  hotel  and  ferry  which  were  conducted 
by  her  at  Empire  City,  bi  said  county,  and 
Tynan  was  a  practicing  physic^n  in  that 
vounty,  and  also  the  owner  of  certain  real  es- 
tate therein.  During  tbe  marriage  certain 
real  and  personal  property  was  purchased  In 
the  name  of  Dr.  Tynaji,  and,  after  the  death 
of  bis  wife,  be  purchased  other  property  In 
the  city  ot  Modesto.  Hie  plaintiffs  are  tbe 
children  of  Mrs.  Marvin  by  her  former  hus- 
band, and,  at  the  death  of  their  father,  be- 
came the  owners  of  one-half  of  his  estate, 
whicb  they  subsequently  conveyed'  to  th^r 
mother.   In  1892  tbey  brought  the  present 


action  against  Dr.  Tynan  for  a  conveyance  to 
them  of  the  property  purchased  by  tatm  after 
bis  marriage  with  their  mother,  as  well  that 
purchased  before  her  death  as  that  subse- 
quent thereto,  alleging  that  it  bad  been  pur- 
chased with  the  proceeds  of  her  separate  es- 
tate, and  was  held  In  trust  by  him.  Tynan 
answered  tbe  complaint,  denying  these  alle- 
gations; but,  before  the  case  came  on  for 
trial,  he  died,  and  bis  executor  was,  upon  his 
own  motion,  substltnted  as  defendant.  Tbe 
court  found  "tbat  three-fifths  of  the  pnrcbase 
price  of  each  of  [certain  described  parcels  of 
land]  was  furnished  from  the  rents,  Issues, 
and  profits  of  the  separate  property  of  Mrs. 
Tynan,  and  the  same  were  Invested  by  her 
husband  therein  as  her  agent  and  tn^tee, 
and  as  the  agent  and  trustee  of  tbe  plaiu- 
tifls,"  and  rendered  Judgment  that  tbe  plain- 
tiffs are  the  equitable  owners  of  an  undivided 
three- ftft lis  of  tbe  prop«ly.  From  tills  Judg- 
ment and  an  order  denying  a  new  trial,  an 
appeal  has  bem  takot. 

The  theory  upon  which  the  plaintiffs  seek 
to  maintain  this  actlcm,  both  In  tbeir  com- 
plaint and  by  the  evidence  presented  at  the 
trial.  Is  that.  Inasmuch  as  the  consldttation 
for  the  purchase  of  the  land  was  moneys  be- 
longing to  their  mother  or  to  her  estate,  a  re- 
sulting trust  was  created  In  her  favor,  which 
they,  as  her  heirs  at  law,  are  entitled  to  as- 
sert against  Dr.  Tynan,  and  that,  at  tbe  com- 
mencement  of  this  action,  the  property  so 
purchased  was  held  by  him  in  trust  for  them 
to  the  extent  tliat  the  moneys  of  their  mother 
contributed  to  the  purchase.  The  equitable 
principle  tbat  when,  upon  the  purchase  of 
lands,  tbe  consideration  therefor  Is  furnished 
by  one  person,  and  the  conveyance  Is  taken 
In  the  name  of  another,  a  resulting  trust  in 
tbe  lands  Is  created  In  favor  of  the  one  from 
whom  the  ctmslderatlon  came.  Is  well  recog- 
nized, as  is  lUso  the  rule  tbat  a  resulting  trust 
Is  created  pro  tanto  where  only  a  specific 
part  of  the  consideration  was  so  furnished. 
It  is  also  a  CamlUar  rule  that  It  Is  Incumbent 
upon  him  who  •would  claim  that  a  tmst  ex- 
ists In  his  fOYOt  to  establish  the  tact  by  clear, 
convincing,  and  unambiguous  testimony;  that 
the  presumption  that  tbe  person  In  whose 
name  the  legal  title  to  land  Is  vested  Is  the 
absolute  owner  thereof  is  not  to  be  overcome 
by  surmise  or  conjecture,  or  by  any  evidence 
that  fiills  to  afford  satisfactory  proctf  of  the 
fact  to  the  tribunal  be^Jre  which  it  is  pre- 
sented; tbat  It  Is  essential  that  one  who 
would  claim  an  interest  In  real  proi>aty  by 
reason  of  having  paid  tbe  consideration  for 
Its  purchase  must  ^ow  tbat  such  payment 
was  made  at  or  prior  to  tbe  time  the  purchase 
was  made,  and  for  the  purpose  of  making 
the  purchase;  and  that.  If  he  would  claim  an 
Interest  pro  tanto  according  to  the  proportion 
of  the  consideration  famished  by  bim,  he 
must  show  tbe  precise  amount  paid  by  him. 
as  well  as  the  unount  for  which  tbe  pur- 
chase was  made,  In  order  tbat  tbe  court  may 
determine  tbe  respective  rights  of  tbe  parties 
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In  the  property  parohased.  The  preeump- 
tion  owxienibip  arlelng  ftom  the  legal  title 
will  not  be  orercome  unless  the  Intereet  of 
the  dalmant  can  be  determined;  and  the  tes- 
timony presented  In  support  of  the  equitable 
claim  most  clearly  show,  not  only  the  exist- 
ence of  the  trust,  but  also  the  extent  to  which 
the  property  Is  h^d  In  trust;  otherwise,  the 
legal  title  wU!  prevail.  "The  tniat  most  have 
be«i  coeval  with  the  deed,  or  It  cajmot  exist 
at  all  After  a  part?  has  made  a  purchase 
with  hie  own  moneys  or  credit,  a  subsequent 
tender,  or  even  reimbursement,  may  be  evi- 
dence of  some  other  contract  or  the  ground 
for  some  other  relief;  bat  It  cannot,  by  any 
retrospective  effect,  produce  the  trust  of 
which  we  are  speaking.  There  never  was  an 
Instance  of  such  a  trust,  so  created,  and 
there  never  ought  to  be,  for  It  would  destroy 
all  the  certainty  and  security  of  conveyances 
of  real  estate.  The  resulting  trust,  not  with- 
in the  statute  of  frauds,  and  which  may  be 
shown  without  writing.  Is  when  the  purchase 
Is  made  with  the  proper  moneys  of  the  cestui 
que  trust,  and  the  deed  not  taken  In  his 
name.  The  trust  results  from  the  original 
transaction  at  the  time  it  takes  place,  and  at 
no  other  time;  and  it  Is  founded  on  the  actual 
payment  of  money,  and  on  no  other  ground." 
Botsford  T.  Burr,  2  Johns.  Gh.  416.  "There 
Is  no  doubt  that  payment  of  part  of  the  pur^ 
chase  money  will  create  a  resulting  trust  to 
the  extent  of  that  payment,  hut  the  amounts 
paid  by  the  different  parties  must  be  shown 
with  certainty;  and  a  resulting  trust  will  not 
be  held  to  arlAe  upon  payments  made  In  com- 
mon by  the  (me  asserting  his  claim  and  the 
grantee  in  the  deed,  when  the  consideration 
Is  set  forth  in  the  deed  as  moving  solely  from 
the  latter,  unless  satisfactory  evidence  Is  of- 
fered exhibiting  the  portion  which  was  really 
the  property  of  each,  and  establishing  the  fact 
that  the  payment  was  made  tor  some  specific 
part  or  distinct  Interest  In  the  estate."  Cut- 
ler V.  Tattle,  19  N.  J.  Eq.  561.  "There  must 
be  no  uncertainty  as  to  the  proportion  of  the 
property  to  which  the  trust  extends."  Ol- 
cott  T.  Bynam,  17  Wall.  09.  See,  also.  White 
V.  Carpenter,  2  Paige,  240;  Baker  v.  Vining, 
30  Me.  127;  McGowan  v.  McGowan,  14  Gray, 
119;  Beynolds  v.  Morris,  17  Ohio  St  510; 
Roble«  V.  Clarke,  25  Cal.  826.  "To  follow 
money  Into  land,  and  impress  the  land  with  a 
trust,  the  money  must  be  distinctly  traced 
and  clearly  proved  to  have  been  Invested 
In  the  land.  The  conversion  of  the  trust 
money  specifically,  as  dtetlnct  from  othOT 
money  of  the  trustee.  Into  the  property  sought 
to  be  subjected  to  the  trust,  must  be  clearly 
shown.  It  does  not  suffice  to  show  the  pos- 
session of  the  trust  funds  by  the  trustee, 
and  the  purchase  by  him  of  property;  that  Is, 
payment  for  property  generally  by  the  trus- 
tee does  not  authorize  the  presumption  that 
the  purchase  was  made  witii  trust  funds." 
Ferris  v.  Van  Vechten,  73  N.  Y.  119;  Phillips 
V.  Overfleld.  100  Mo.  474,  13  8.  W.  70S. 
Tested  by  these  principles,  the  evidsnce  ia 


9.  HEWEL.  IfiS 

the  present  case  fails  to  sustain  the  finding 
of  the  court,  tibat  tfaiee-flftfas  of  the  purchase 
price  of  the  property  set  f<Hth  therein  was 
furnished  from  the  separate  estate  of  Mrs, 
Tynan.  This  property  may  be  divided  into 
three  classes,— that  purchased  by  Dr.  Tynan 
In  the  lifetime  of  his  wife,  that  purchased 
by  him  after  her  death,  and  certain  personal 
property  In  his  possession  at  the  commence- 
ment of  the  action.  Bearing  in  mind  that  it 
is  to  be  presumed  that  the  property  pur- 
chased during  the  existence  of  the  marriage 
was  community  property,  and  that,  upon  the 
death  of  his  wife,  It  vested  absolutely  in  him. 
It  was  necessary  for  the  plaintiffs.  In  order 
to  overcome  this  presumption,  to  show  that 
the  whole  or  some  definite  p<»tion  of  the  con- 
sideration for  the  property  purchased  by  him 
came  from  the  sei>arate  estate  of  their  moth- 
er by  more  clear  and  satisfactory  evidence 
than  would  have  been  required  had  he  not 
sustained  that  relation  at  the  times  of  the 
sereral  purchases.  The  property  In  the  city 
of  Modesto  was  all  purchased  by  tolm  after 
her  death,  and  there  Is  an  entire  absence  of 
evidence  tending  to  show  that  any  portion 
oi  her  estate  was  Invested  In  these  lands. 
The  plaintlfb  themselves  were  the  chief  wit- 
nesses In  support  ot  their  claim,  one  of  whom 
was  seven  years  of  age.  and  the  other  five, 
at  the  time  of  their  mother's  marriage  to 
Dr.  Tynan;  and  the  testimony  given  by  them 
constated  chiefly  of  their  remembrance  of  c<m- 
versatlons  between  him  and  their  mother, 
and  of  acts  which  they  had  witnessed.  They 
were  unable  to  specify  any  sum  of  money 
that  had  been  given  by  their  mother  to  Dr. 
Tynan  for  the  purchase  of  land,  or  to  desig- 
nate any  i>arcel  of  land  purchased  by  blm 
for  which  a  portion  of  the  purchase  mon- 
ey had  been  furnished  by  her.  The  Hard- 
scrabble  place  was  the  only  purchase  which 
they  Identified  as  having  been  made  by  him. 
or  for  which  any  specific  sum  of  mcuey 
came  from  their  mother,  and  In  reference  to 
this  purchase  Mrs.  Woodslde  testified:  "The 
next  purchase  I  remember  was  the  Hard- 
scrabble  place.  He  wanted  to  get  forty  dol- 
lars from  mother.  She  objected  to  giving 
him  the  money,  but  finally  she  gave  It  He 
said  afterwards  he  paid  for  the  land.  How 
much  besides  that  forty  dollars  be  contrib- 
uted I  do  not  know."  There  is  no  evi- 
dence showing  that  this  purchase  was  made 
on  behalf  of  the  mother,  or  even  with  her 
ccmseot;  and  the  testimony  concerning  her 
giving  the  money,  even  If  it  be  admit- 
ted that  the  money  so  given  was  her  sep- 
arate property,  is  quite  as  consistent  with 
considering  it  a  loan  to  her  husband  as  to 
consider  It  a  part  of  the  consideration  ccm- 
tributed  for  the  purchose.  The  amount  of 
the  purchase  price  Is  not  given,  and  the  wit- 
ness said  that  she  did  not  know  what  It  was. 
With  reference  to  another  purchase,  she  tes- 
tified: "He  made  this  remai-k,  that  be  bor- 
rowed some  money  to  buy  a  piece  of  land  on 
this  ^e  of  the  river,  and  he  told  m»  It 
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took  an  he  and  mother  could  mtc  from 
both  places  to  pay  for  IL"  Whaterer  land 
was  purchased  apoD  the  credit  of  Dr.  Tynan 
was  community  pr<^rty,  and  did  not  cease 
to  be  such  by  reason  of  a  sabseqvent  pay- 
meut  of  the  loon  with  money  furnished  by 
his  wife.  With  reference  to  the  purchase 
from  Mrs.  Klncald.  she  testlfled:  "I  don't 
know  how  much  was  paid  for  It,  nor  to 
whtMD.  Mrs.  Klncald  was  at  the  bouse.  She 
came  to  sell  the  land.  The  doctor  did  not 
have  sufficient  to  pay  tot  It,  and  he  asked 
mother  for  It.  Mother  came  out  of  ber  bed- 
room. She  handed  ber  purse  to  the  doctor. 
She  contributed  by  handing  her  purse  to  him. 
I  understood  she  gave  the  money  to  contrite- 
ute  towards  the  purchase  price."  It  is  un- 
necessary to  recite  the  evidence  in  regard 
to  other  purchases,  as  it  Is  aD  of  almilar 
tenor,  and  In  no  part  of  the  record  is  there 
any  evidence  which  will  sustain  the  afore- 
said findings  of  the  court  In  this  finding  the 
oourt  seems  to  have  acted  upon  the  theory 
that  the  aeYenl  porcbases  of  land  by  Dr. 
Tynan  w«e  in  fnrtheranco  of  a  eommm 
purpose  between  him  and  his  wife,  where- 
as there  Is  no  evidence  which  tends  to  estab- 
lish such  common  purpose;  and,  in  the  ab- 
sence of  such  evidence,  each  purchase  la  to 
be  regarded  as  a  distinct  and  separate  trans- 
action.  The  record  fails  to  show  the  amount 
of  money  which  was  paid  for  any  single  par- 
cel of  land  purchased,  the  only  evidence  In 
that  respect  being  the  consideration  recited  in 
the  deeds;  and,  with  reference  to  many  of 
the  parens  of  land,  there  is  no  testlmcmy 
of  the  circumstances  under  which  they  were 
purchased. 

The  court  also  found  that  Dr.  Tynan  em- 
ployed the  separate  funds  of  his  wife  to  the 
extent  of  three-fifths  of  the  purchase  price 
thereof,  in  purchasing  certain  farming  uten- 
sils and  other  personal  property  and  stock 
In  the  Orangws'  Bonk,  and  rendered  Judg- 
ment awarding  to  the  plalntlfTs  an  undivided 
ttiree-fiftha  therein  and  In  "all  other  pn^ 
erty  acquired  by  him  after  July  27,  18^,  and 
which  at  the  time  of  tbe  commencement  of 
this  actitMi  stood  In  his  name."  This  finding 
Is  challenged  by  tbe  appellant  as  unaupp<Ht- 
ed  by  any  evidence,  and  counsel  tor  respond- 
ents have  not  cited  us  to  any  part  of  the 
record  In  which  the  finding  Is  sustained;  nor 
have  we  been  able,  upon  a  thorough  exami- 
nation thereof,  to  find  any  evidence  In  the 
recM^  of  tbe  purchase  of  any  of  this  per^ 
sonal  property,  or  of  the  circumstances  under 
which  it  was  made.  It  was  not  shown  tbat 
Dr.  Tynan  did  not  have  the  means  with 
which  to  make  the  several  purchases;  and, 
in  the  absence  of  evidence  to  tbe  ctmtrary, 
it  must  be  assumed  that  they  were  made  with 
his  own  funds,  and  that  he  intended  them 
for  himself  al<»e.  Tba  judgment  and  order 
are  reversed. 

We  cwicur:  VAN  FIiEST,  J.;  GA- 
SOUTTU,  J. 


PAOXFIO  HUT.  LIFB  INS.  CO.  t.  FISHBR 
et  al.    (No.  19,441.) 

(Saprane  Oourt  of  California.    Oct  1%  1806.) 

MioHANio's  LiBK— Cum  FOR  Libit  —  NoKsnr  — 

PA.aTXXR8HIP — AJSIONM  BKT. 

1.  The  fact  tbat  the  architect,  in  his  daim 
for  a  lien  on  the  buiiding,  alleges  tbe  date  of 
the  contract  for  his  services  to  liave  been  two 
years  prior  to  its  actual  date,  will  not  defeat 
his  lien. 

2.  A  nonsnlt  ^nld  not  be  granted  where 
tbera  is  a  conflict  in  tbe  evidence. 

3.  An  assignment  of  a  partamtdp  daim 
by  a  member  of  the  firm  in  tbe  name  of  the  firm 
to  himself  individually  is  sufficieot  to  enable 
him  to  sue  thereon,  the  other  partners  not  ob- 
jecting thereto. 

In  bank.  Appeal  from  superior  court,  San 
IMego  county;  E.  8.  Torrance,  Judge. 

Action  by  tbe  Padflc  Mutual  Life  Insur- 
ance Company  against  John  C.  Fisher  and 
others.  From  a  judgment  doiylng  defend- 
ant J.  W.  Reld's  claim  for  a  mechanic's  lien, 
he  appeals.  Reversed. 

Loee  &  ICdOonald.  Gibson  ft  Tltu,  Coiik- 
lln  &  Hughes,  and  Shaw  &  Holland,  tot  ap- 
pellant Fox  &  KdUon  &nd  Faxrleh  A 
MoaaboIdeF,  tot  rovondsnt. 

GABOUTTB,  3.  Tbe  preawt  acUon  la  a 
conaoUdated  action,  inT<rivliig  the  req^ectlTe 
rights  of  plaintiff  as  a  m«tgagee.  and  the 
rights  oi  defendants  and  appelUuita  as  own- 
ers and  lien  claimants.  This  appeal  is 
bionslit  by  J.  W.  Bold,  a  Uen  claimant,  who 
was  nonsuited  by  tbe  trial  court;  tbe 
peals  of  all  the  other  appdiants  having  be» 
bwetofore  dismissed  upon  motion.  Reid's 
rights  are  based  npwi  a  dalm  tor  services 
as  architect  In  the  preparation  of  ^ns  and 
specifications  to  be  used  In  the  erection  of 
the  San  Diego  Opera  House,  and  as  tbe  su- 
I>erintendent  of  such  building  during  tbe 
process  of  ctmstructlon.  Respondent  pre- 
sents various  grounds  as  sufficient  to  sustain 
the  action  of  the  trial  court  In  granting  the 
nonsuit,  and  we  assume  that  the  best  rea- 
sons disclosed  by  the  record  have  been  ad- 
vanced. We  proceed  to  examine  them  in  de- 
taU. 

1.  The  contract  upon  which  Reid  seeks  to 
recover  is  stated  In  his  claim  of  lien  as  fol- 
lows: "That  on  or  about  the  22d  day  of  Jan-, 
uary,  1889,  the  said  Reid  Brothers  entered 
Into  a  contract  with  John  C.  Fisher,  as  agent 
of  the  said  owners,  under  and  by  which 
said  Held  Brothers  agreed  to  furnish  the 
said  architectural  drawings,  plans,  and  speci- 
fications, and  to  superintend  the  erection 
and  construction  of  said  building;  and  tbe 
said  Fisher  and  said  San  Diego  Opera  House 
Company,  a  corporation,  agreed  to  i>ay  for 
the  said  architectural  drawings,  plans,  and 
specifications  *  *  *  an  amount  of  mon- 
ey equal  to  five  p^*  centum  of  the  total  cost 
of  construction,  erection,  and  completion  of 
said  building."  It  is  now  asserted  tbat  tbe 
Hen  claimant  at  tbe  trial  must  stand  upon 
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the  contract  set  out  In  bis  claim  of  Hen.  and 
that  no  Bocb  contract  was  proven.  That 
contract  was  of  the  date  of  January  23, 
1SS&,  while  the  contract  proven  was  entered 
Into  on  or  aboat  April  27,  1891,  being  more 
than  two  years  Bubseqnent  to  the  date  set 
forth  in  the  claim  of  Uen.  This  la  a  most 
substantial  variance  as  to  time,  bnt  we  do 
not  think  It  so  material  as  to  be  fatal  to  the 
claimant's  case.  In  actions  brought  for  the 
foreclosure  of  mechanics'  ll«is,  the  day  up- 
on which  contracts  are  entered  Into  is  a 
matter  of  Uttle  Importance.  It  Is  practical- 
ly immaterial,  for  no  rights  are  fixed  by  It, 
aod  notmng  is  depoident  upon  It  For  the 
purposes  of  descrlptltm  and  identity,  the 
date  of  the  contract  Is  in  a  sa»e  roatwlal, 
for  the  party  to  be  charged  must  hare  no- 
tice of  the  particular  contract  upon  which 
the  lien  claimant  Intends  to  rely  at  the  trial. 
But  here  the  terms  and  conditions  of  the  con- 
tract are  stated,  and  they  are  the  essential 
elements  contemplated  by  the  statute  to  be 
stated  In  the  claim  of  lien.  We  think  them 
amply  sufflcleot  to  Identify  this  contract, 
and  put  the  defendant  upon  his  proof,  not- 
withstanding the  plalnttfTs  evidence  at  the 
trial  as  to  the  time  when  the  contract  was 
entered  into  varies  materially  from  the  date 
set  out  in  his  claim  of  Hen.  Indeed,  It  may 
be  said  to  be  doubtful  If  the  statute  requires 
a  statement  In  the  claim  of  lien.  There  was 
evidence  that  Fisher  entered  Into  the  con- 
tract IndlTldually  with  the  architect;  there 
was  evidence  that  he  mtered  Into  the  con- 
tract with  the  architect  as  the  agent  of  the 
opera-house  company;  and  there  was  erl- 
dence  that  the  opera-house  company  direct- 
ly entered  Into  the  contract  independently 
of  Plsher.  Under  such  conditions,  a  non- 
suit should  not  have  been  granted  for  lack  of 
evidence  In  this  regard.  Again,  there  was 
evidence  that  the  architect  agreed  to  take 
one-half  or  one-third  of  the  contract  price 
In  stock  of  the  opera-house  company,  and 
there  was  also  evidence  that  the  full  amount 
was  to  be  paid  In  money.  This  evidence 
also  furnished  no  ground  for  a  nonsuit,  and, 
in  the  t&ce  of  such  a  conflict,  respondent  has 
no  right  to  assume  that  part  of  the  contract 
price  was  to  be  paid  in  stock,  and  has  no 
right  to  argue  therefrom  that,  consequently, 
the  contract  was  void  and  the  nonsuit  Jus- 
tified. Where  there  Is  a  confilct  In  the  evl< 
dence,  a  motion  for  a  nonsuit  should  never 
be  granted. 

2.  The  evidence  discloses  that  neither  Fish- 
er nor  the  opera-house  company  was  the 
owner  of  the  real  estate  upon  which  the 
building  was  subsequently  constructed,  in 
January,  1888,  when  the  contract  Is  alleged 
to  have  been  made;  but  we  do  not  think 
this  fact  la  material.  We  know  of  no  rea- 
son why  parties  deslrons  of  erecting  build- 
IngB  bare  not  the  right  to  contract  for  their 
erection,  even  though  at  the  time  they  do 
not  own  the  realty  upon  which  the  build- 
ing! an  to  be  «ncted;  and  we  do  not  Me 


how  the  question  Is  at  all  material  or  per- 
tinent to  any  litigation  which  might  subse- 
quently arise  from  the  claims  of  llenholdera; 
but,  beyond  this,  we  have  shown  that  the 
date  of  the  contract  was  a  false  date,  and 
the  evidence  fnlly  Indicates  that  when  the 
contract  was  actually  entered  Into,  In  April, 
1881,  Fisher,  or  the  opera-house  company, 
or  both,  were  the  ownera  of  the  property, 
and  were  the  ownera  at  all  times  when  work 
was  being  performed  In  the  construction 
thereof. 

3.  The  claim  of  Hen  was  filed  by  Reld 
Bros.,  a  partnership  consisting  of  three 
brothers,  of  whom  this  appellant  was  one. 
Plaintiff  brought  this  action,  relying  upon 
an  assignment  from  the  partnership.  Tliis 
assignment  was  In  writing,  and  was  made 
by  pbUntlff  in  the  name  of  the  partnerablp 
to  himself,  ladlTkhiaUy.  Respondent  at- 
tacks this  assignment  as  invaUd.  Id  Caul- 
field  V.  Sandera,  17  Cal.  570,  it  was  held  Uiat 
one  partner  might  transfer  a  partnerablp  ac- 
count to  a  third  party,  and  we  see  no  reason 
why  the  same  rule  does  not  apply  to  the 
present  case;  but  we  think  It  aufflclent  to 
say  that  the  other  membera  of  the  firm  are 
not  here  objecting  to  the  asslgomeot;  and 
as  against  all  parties  standing  in  the  [>osi- 
tlon  of  these  respondents,  we  think  It  suffi- 
cient. We  find  nothing  further  disclosed  by 
the  record  demanding  our  consideration. 

For  the  foregoing  reasons,  the  Judgment 
in  favor  of  the  plaintiff  and  defendant  Fish- 
er and  the  San  Diego  Opera-Honse  Company, 
as  against  tbo  appellant  Betd,  la  rev«sed. 

We  concur:  HARRISON,  J.;  TEMPLE, 
J.;  McFABIiAlfD,  J. 


NOBLB  et  al.  v.  8UPHRI0R  COURT  OP 
FRESNO  COUNTT.    (No.  16,009.) 

(Supreme  Court  of  California.    Oct  12,  1806.) 

Wbit  or  Review— Wbsh  Libs— Rsmedt  bt  Ap- 

PB1.I/— OnnBH  Iir  InSOLVBNOT  PROCBEDt^IO. 

1.  UndOT  Code  Civ.  Proc.  i  1008.  providing 
that  a  writ  of  review  may  be  granted  when  an 
inferior  tribanaJ  has  exceeded  its  Jurisdiction, 
"and  there  is  no  appeel,"  the  writ  does  not  lie 
when  there  is  a  remedy  by  appeal. 

2.  By  express  provision  of  Insolvent  Act 
1880,  8  67,  subd.  5.  an  appeal  lies  to  the  supreme 
court  from  an  order  In  insolvency  proceedings 
setting  aside  to  the  insolvent  a  homestead,  or 
other  property,  as  exnnpt  from  execution. 

a  Under  Insolvent  Act  1880,  §  67,  subd.  6, 
allowing  an  appeal  from  an  onler  setting  aside 
to  an  insolveirt  a  homestead,  or  other  property, 
as  exempt  from  execution,  the  supreme  court, 
on  appeal,  may  consider  all  errors  affecting  the 
rijrbts  of  appellant:  and  the  fact  that  the  or- 
der, in  excess  of  the  power  of  the  eourt  below, 
included  a  stay  of  execution  then  peudinitr,  Dnd 
commanded  a  release  of  the  property  by  the 
sheriff.  Is  not  graond  tar  the  issuance  of  a  writ 
of  review. 

CommisslMiwa'  decision.  Department  2. 
In  Insolvency  proceedings  In  the  superior 
court  of  Freano  county,  James  B.  Hugbea 
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was  adjudged  InaolTaot,  and  applied  tar  « 
setting  apart  of  certain  land  as  a  home- 
stead,  and  e«^ln  chatty  as  exonpt  from 
execution.  The  application  was  granted, 
over  the  objection  of  A.  Noble  and  A.  Otti^ 
execution  creditors,  who  petition  for  a  writ 
of  ittTlew.  Denied. 

Gale  &  Peery  and  W.  P.  Tbcnnpson,  for  pe- 
titioners. U  L.  Gory,  fw  reepondent 

SEARLS,  a  One  James  B.  Hughes  filed 
hlH  petition  In  Instdrency  in  the  soperior 
court  of  the  county  of  FresD(^  state  of  Cali- 
fornia, in  due  form;  and  an  order  was  ttaere* 
upon  made  by  the  said  superior  court  ad- 
Judging  the  said  James  SL  Hughes  an  Inst^ 
vent  debtor,  and  directing  notice  to  be  giTW 
as  provided  Uiw  to  the  creditors  of  said 
Insolvent  to  meet  for  the  purpose  ol  electing 
an  assignee,  and  did  then  and  there  ordw 
that  all  the  proceedings  against  said  Insol- 
rent  be  stayed.  TbereoftM-  the  said  Insol- 
vent praented  a  petition  to  the  snpeilor 
court,  asking  that  certain  real  property  be 
set  apart  to  tatan  as  a  htnnestead,  and  that 
certain  pusonal  property  him  owned  be 
set  apart  as  exempt  from  encutlou.  Notice 
was  given  of  the  time  and  place  of  hearing 
said  api^catlon.  and  at  the  bearing  tboreof 
the  petitioners  her^  (who  were  Jndgm«it 
creditors  of  said  hisolvent,  and  who  bad 
caused  an  execution  to  issue  and  be  levied 
upon  a  pintloa  of  the  personal  prc^wrty 
claimed  as  being  exempt  tram  execution)  ap- 
peared, and  presented  wrlttm  objections  to 
setting  apart  said  persmal  property  as  ex- 
empt, and  protested  against  the  making  of 
any  order  staying  the  execution  which  had 
been  levied  upon  the  exnnpt  propeity  by  the 
sheriff  Qt  fi'resno  connty  prior  to  the  pro^ 
ceedlngs  in  Insi^veacy.  Upon  the  hearing  of 
the  matter  the  court  made  and  entered  an 
ordtf  or  decree  exempting  and  setting  apart 
the  htnnestead  of  the  insolvent,  and  the  per- 
sonal property  In  said  ordtt  described,  as 
exempt  from  execution,  and  providing  that 
the  same  shall  not  be  In  any  way  sub* 
Ject  to  execution,  and  f<Hrever  staying  er- 
ccntion  against  the  same,  and  ordering  the 
sheriff  of  Fresno  county  to  release  and  dis- 
charge any  and  all  of  said  property  from 
the  Qprntlon  and  effect  of  aald  aecutkm. 
Thereupon  the  plaintiffs  presented  their  peti- 
tion to  this  court,  setting  forth  substantially 
the  proceedings  In  the  superiw  court,  and 
praying  a  writ  of  review  to  issue  out  of  this 
court,  directed  to  the  superior  court,  citing  It 
to  show  cause  wbj  the  order  comi^ained  of 
should  not  be  vacated  and  set  aside.  The 
writ  issued.  Defendant  answere(l,  and  de- 
murred to  the  petition  upon  various  grounds, 
among  which  are  that  the  petitions  had  a 
plain,  speedy,  and  adequate  remedy  at  law, 
In  this:  that  an  appeal  from  the  order  in  the 
petition  set  forth,  and  sought  to  be  reviewed 
herein,  is  given  said  petitioners  reasm  of 
subdivision  6  Of  section  07  of  the  Insolvent 
act  of  ISSOb 


Our  writ  ot  review,  which  answers  to  the 
common-law  wilt  of  ewtlorarl,  "may  be 
granted  by  aqy  court,  except  a  poUce  or  Jus- 
tice's court,  when  an  Inferior  tribunal,  t>oard, 
or  officer,  exercising  Judicial  functions,  han 
exceeded  the  Jurisdiction  of  such  txibunsl. 
board,  or  <^cer,  and  there  Is  no  appeal  am 
in  Vtn  Judgment  oi  the  court  any  plain, 
speedy  and  adequate  r^edy."  Code  dr. 
Proc.  1 1068.  From  this  provision,  it  Is  made 
manifest  that  three  cmcnrrfng  requisites  are 
essential  to  the  issuance  of  the  writ  of  re- 
view, via.:  (1)  An  excess  of  Jurisdiction  by 
the  inferlOT  tribunal,  etc  enrdsing  judicial 
fonctkms;  C!)  that  thwe  is  no  appeal;  (3) 
that  there  is  no  other  plain,  ^eedy,  and  ade- 
quate remedy.  Section  87  of  the  same  act 
is  as  follows:  "An  appeal  may  be  taken  to 
the  supreme  ooart  In  the  following  cases: 

a)  •••(2)***(3)***  (■«••• 

09  Against  or  In  tarcit  ot  setUng  apart  a 
homestead  or  other  property  claimed  as  ex- 
empt from  ezecutlwi."  Taming  to  the  Insol- 
vent act  of  1880,  and  we  find  that,  by  tbe 
terms  of  section  80,  *it  shall  be  tihe  dnty  of 
the  court  having  jurisdiction  of  the  proceed- 
ings to  ttempt  and  set  ^part  fOr  the  use  and 
bm^t  ot  said  Insolvent  such  real  and  per^ 
scmal  property  as  is  Iqr  law  exempt  from 
execution;  and  also  a  homestead  In  tbe  man- 
ner as  provided  In  section  one  thousand  foor 
hundred  and  slxty-flve  of  the  Code  of  Civil 
Procedure."  Prom  these  provisions  of  the  In- 
solvent law  it  appears  (1)  that  It  is  made  tbe 
duty  of  the  supolor  court,  In  Insotvency  pro- 
ceedings, to  exempt  and  set  aside  for  the  use 
of  the  Insolvent  such  personal  pn^ierty  as  Is 
exempt  from  execution,  and  also  a  home- 
stead; and  C£)  that  the  order  so  doing,  or  re- 
fusing Bo  to  do.  Is  appealable 

That  the  writ  will  not  lie.  under  onr  stat- 
utes, where  ther£  Is  a  remedy  by  appeal,  ia 
equally  s^ed  by  the  Code  of  Civil  Pro- 
cedure and  by  the  adjudlcatiwis  of  this  court. 
Faut  V.  Mason,  47  CM.  -7;  Newman  Sn- 
parlor  Court,  62  CaL  S46;  HeCue  v.  Supe- 
rior Court,  71  CaL  64S,  12  Fac.  815;  WeQl  t. 
Ught.  88  CaL  103,  S2  Pac.  943;  Estate  of 
McConneU,  74  OaL  217,  IS  Pac.  74&  Pro- 
ceedings in  Insolvoit  cases  must  be  brought 
before  the  suismie  court  by  appeal,  and  uot 
certionrl.  Peiq^le  r.  Shepwird,  28  Cal. 
IIB;  Tomaslnl  v.  Superior  Court,  7S  Cal.  225, 
17  Pac.  1. 

The  c(mtentIon  of  petltlonns  Is  that  they 
are  not  here  objecting  to  the  order  of  the 
court  setting  apart  the  h<nnestead,  or  to  so 
much  of  the  «der  as  set  apart  the  perstuuil 
property  exempt  from  esecutltm,  but  only  to 
that  portion  ot  the  order  which  stayed  the 
proceedings  of  the  sheriff  under  execution, 
and  required  falm  to  release  and  discharge 
such  property  from  the  operation  and  effect 
of  said  execution.  Tbs  answer  Is  that  there 
is  but  one  decree  or  ordw  In  the  case,  which 
decree  sets  apart  the  property,  and  wdera 
the  sheriff  to  release  and  dlachai^  the  per- 
sonal property  from  the  op^atlon  and  effect 
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of  tbe  czecntlon;  and  from  tbto  decree  or  or- 
ier,  AS  we  bave  shown,  an  appeal  Ilea. 
Wbere  an  appeal  la  ^ven  from  a  Judgmoit, 
tbe  ajM>eUate  court  maj  correct  all  tlie  er- 
rors  therein  detrimental  to  tfae  appellant; 
and  the  fact  tbat  some  portion  of  the  judg- 
ment iB  without,  and  in  excess  of,  the  pow- 
ers of  tbe  court,  la  but  a  reason  for  a  re- 
versal of  the  judgment  on  sucb  appeal.  If 
tbe  theory  of  petitioners  la  correct,  then  It 
most  fcdlow  that  an  appeal  will  He  to  so 
much  of  the  judgment  as  set  apart  the  home- 
stead and  the  exempt  property,  and  a  writ 
of  review  as  to  tbe  residue.  Our  law  is  not 
gnltty  of  any  sucb  Inconsistency.  When  an 
appeal  Im  given  from  a  judgment  or  order,  it 
Is  that  all  the  errors  therein  affecting  the 
rigbta  of  tbe  appellant  may  be  corrected. 
In  BBtate  of  Burton,  63  Gal.  36;  Bstate  of 
Groonke,  84  CaL  68, 29  Pac.487;  and  Estate  of 
Klmberly.  07  Cal.  281*  32  Pac.  234.-clted  by 
petitioners  In  support  of  their  contention,  It 
appears  that  the  court  below,  upon  applica- 
tions ftu"  homesteads,  proceeded  to  try  and 
determlQe  the  question  of  title  to  the  land 
sought  to  be  set  aslde^  Upon  appeal  to  this 
court.  It  was  held  in  each  case  that  the  ques- 
tion of  advise  ownership  could  not  be  con- 
sidered in  sucb  a  proceeding,  but  must  be 
tried  and  determined  in  another  form.  The 
questltm  there  was,  in  principle,  like  that 
presented  by  the  case  at  bar.  The  court  be- 
low, having  jurisdiction  to  set  apart  a  home- 
stead, bad,  in  excess  of  Its  power,  attempted 
to  determine  the  question  of  adverse  claims 
to  the  land  sought  to  be  bomesteaded.  We 
find  no  snggestion  In  those  cases  Indicating 
a  doubt  as  to  the  right  to  have  tbe  qnestim 
beard  and  determined  on  an  appeal  fnmi  the 
orders  as  made.  Had  the  petitioners  here 
taken  an  appeal  from  the  order  of  the  conrt 
below,  the  very  question  tbey  are  seeking 
to  raise  here  could  have  been  determined  on 
such  appeal.  This  being  so.  It  follows  that, 
ikDder  oar  law,  the  writ  of  review  cannot  be 
maintained  and  fbe  writ  should  be  dis* 
charged. 

We  concur:  BBTIT,  C;  BBLCHBR,  O. 

PER  CURIAM.  For  tfae  reasMis  given  In 
the  foregoing  opinion,  tbe  writ  la  disctaaqred. 


MBBZBACH  v.  HADLET  (PACIFIC  MUT. 

INS.  CO..  Intervener,    h.  A.  81). 
ffiopremB  Gout  of  California.    Oct.  28,  19BS.) 

POSfroNltHSRT  OT  HORTOAOB  SaLB. 

The  refusal  to  postpone  a  sale  nmlcr  fore- 
ckwnre  will  not  be  reversed  where  it  did  not  ap- 
neer  that  notice  of  motion  bad  been  served  np- 
nn  any  of  the  parties  interested,  and  the  evi- 
dence waa  confllotiBg  as  to  the  propriet?  of  the 
Dostoonement,  though  it  was  alleged  that  tiie 
commisrioaer  appointed  to  sell  left  tbe  court 
room  daring  the  argument,  and  proceeded  with 
the  sale,  and-,  tbongh  respondent's  Bttornefs 
sent  a  telegram  to  the  judge  objecting  to  a  post* 
voncmcnt  except  npon  legal  grounds,  it  was  not 


shown  that  they  had  notice  of  said  motion,  nor 
of  the  reasons  npon  which  it  was  based. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county;  Geo.  Puterbaugh,  Judge. 

Action  by  F.  H.  Merzhach,  asErignee  of  the 
State  Investment  &  Insurance  Company,  In- 
solvent, against  W.  EI.  Hadley,  to  foreclose  a 
mortgage.  The  Pacific  Mutual  Insurance  Com- 
pany Intervened.  From  an  order  denying  his 
motion  to  postpone  the  sale  under  decree  <tf 
foreclosure,  plaintiff  appeals.  Affirmed. 

J.  F.  RUey  (Orittendn  Tbomton,  of  eonniel), 
fae  aivellant   Fo^  Kellogg  &  Oiar*  t<x  le* 

spcMident 

PER  CURIAM.  TUs  Ifl  an  appeal  from  an 
ordtf  refusing  to  postpone  a  sale  under  a  de- 
cree of  forecloeure.  Appellant's  assignor  held 
a  mortgage  upcm  property  in  Ban  Diego  ex- 
ecuted by  ddendant  to  secure  $60,000  and  In- 
terest 'IHIs  mortgage  was  assigned  to  the  in- 
tervener to  secure  a  loan  made  by  It  to  plaintiff's 
assignor,  amounting  to  $46,000,  with  Interest 
A  decree  of  foreclosure  was  entered  Decem- 
ber 15.  1UU4,  for  $71,087.20  and  costs.  Of 
this  sum,  $50,118.38  was  found  to  be  due  the 
Intervener  in  payment  of  the  debt  due  it,  and 
secured  by  the  assignment  <tf  the  mortgage. 
A  oommiBBloner  was  appointed  to  sell  the 
mortgaged  premises  In  Battsfaetifni  of  the  de 
cree,  and  the  sale  was  noticed  to  take  place 
on  the  16th  day  at  January,  1885.  January 
15,  1885  (tbe  day  before  tiie  proposed  sale), 
Judge  Puterbau^  made  an  order  requiring 
tbe  commlBslooer  to  show  cause  at  8  o'clock 
January  16,  18U6,  why  the  sale  sbonhJ  not  be 
postponed  tac  80  days.  It  does  not  appear 
that  tbe  order  to  show  cause  was  served  upon 
any  ime,  or  that  either  tbe  Intervener  or  com- 
missioner was  represented  at  the  hearing, 
wblcb  was  OQ  tbe  I6th.  It  does  appear  that 
F.  U.  Merzbach  Informed  the  court  that  the 
commiaBloner,  despite  the  fact  that  the  motion 
to  postpone  tbe  sale  was  being  argued,  bad 
left  tbe  court  room,  and  was  proceeding  with 
the  sale.  Thla  Is  only  a  statement  of  what 
Merzbach  said,  but  not  that  the  commissioner 
was  at  any  time  present  at  tbe  bearing.  The 
bill  of  exceptions  also  shows  tbat  the  Judge 
received  a  telegram  from  Fox,  Kellogg  &  Gray, 
attorneys  for  the  Intervener,  that  tbey  objected 
toaposttMwement  of  theealeunleslegal  grounds 
were  shown.  This  does  not  show  that  they 
were  Informed  tbat  a  motl«i  of  that  character 
bad  beea  made,  nor  the  reascm  why  a  post- 
ponement vras  asked;  mucb  less  did  It' afford 
them  any  opportunity  of  being  heard.  Tbe  de- 
fradant  did  appear  and  filed  an  affidavit  stat- 
ing facts  which  tended  to  show  that  It  would 
be  better  for  all  concerned  that  no  postpone- 
ment staould  be  bad.  In  their  arguments, 
counsel  for  appellant  assert  that  the  sale  was 
actually  made  while  the  motion  was  being 
made.  No  injunction  was  Issued  and  no  stay 
order  argued. 

Tbe  order  cannot  be  reversed.  No  notice  of 
the  motion  having  been  given,  other  parties  hi- 
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terestea  were  not  faeant  Tbe  evidence  u  to 
the  propriety  of  a  postponement  was  conflict- 
ing, and  we  are  not  conTlnced  that  the  Judge, 
In  refusing  to  postpone,  abused  bis  discretion. 
A  reversal  of  this  ordo:  would  serve  do  uBefol 
purpose.  A  sale  having  been  made,  If  ap- 
pellant was  aggrieved,  his  remedy  was  to  bave 
the  sale  set  aside.  The  sale  was  not  a  pro- 
ceeding in  the  court  depending  upon  the  order 
appealed  tcom,  and  which  would  fall  by  a 
mere  reversal  of  tbe  order.  Tbe  order  Is  af- 
firmed. 


STBWABT  et  aL  t.  JUSTICE'S  COURT  OF 
LOB  ANGBISS  TP.    (U  A.  68.) 

(SwreDW  Court  of  C&Ufomla.    OoL  29,  lfi95.) 

Jddokbitt  ih  Jdstioe's  Coobt. 
Under  Code  Civ.  Proc.  1  872,  prodding 
that  if  a  demurrer  to  the  complatnt  is  over- 
ruled, and  defendant  fails  to  aoBwer  at  once, 
the  jostice  may  render  judgment  against  him, 
it  Is  prt^)^,  on  the  overruling  of  a  demurrer  and 
a  failure  to  answer  forthwith,  to  immediately 
enter  judgment  against  defendant,  who  had  no- 
tice of  the  time  of  bearing,  but  did  not  appear; 
and  section  850,  requiring  the  justice  to  Qz  a 
dav  for  tbe  trial  of  tbe  cause  after  an  appear- 
ance, is  thus  c<Hn|^ied  with,  as  the  issue  pre- 
sented was  one  of  law,  U*  which  a  hnartng  was 
fixed. 

Department  1.  Ajtpeal  frmn  superi<»  coort, 
Los  AagtAem  ooonty;  Waltn  Van  Dyke, 
Judsa 

AppUeaticm  by  Stewart  and  others  for  a 
writ  of  leriew  directed  to  tlw  ]uatlce*B  court 
of  Loa  Angeles  township.  From  tbe  jodg- 
ment  therein  entered,  an  appeal  was  taken. 

Revved. 

Will  D.  Qould  and  Gn^  &  Lefroy,  for  ap- 
pellant   McEeeby  ft  Appel,  fbr  respondent. 

HARRISON,  J.  An  action  against  the  re- 
qxmdfflts  was  commenced  in  the  justices  court 
ot  Los  Angeles  township  by  certain  paxtiM,and 
the  summons  issued  tlierein  was  served  upon 
tbe  defendants  (respondents  beretn).  Tbe 
defendants  filed  a  demurrer  to  tbe  complaint, 
and  the  Justice  fixed  tbe  following  day  for 
the  hearing  upon  the  demurrer.  Notice  at 
this  fact  was  served  upon  the  defendants,  but 
tbey  failed  to  appear  at  tbe  time  set  tor  tbe 
bearing;  and  the  Justice,  after  waiting  one 
hour,  overruled  tbe  demurror,  and  made  an 
order  that  the  defendants  answer  **at  once," 
and,  Tipon  their  failure  to  answer,  entered 
tbeir  default,  and  rendered  Judgment  against 
them  for  the  amount  claimed,  with  costs. 
Tbe  defendants  thereupon  applied  to  the  su- 
perior court  for  a  writ  of  review,  directed  to 
tbe  Justice's  court;  and,  upon  a  return  there- 
to showing  the  above  facts,  the  supoior  court 
annulled  the  Judgment  of  the  Justice's  court. 
From  the  Judgment  thus  entered,  an  appeal 
has  been  talien  to  this  court. 

Section  858,  Code  Glv.  Proc.,  prescribes  the 
pxoceedlngs  to  b«  bad  in  tbe  Justice's  court 


iq^  a  demnner,  and  dedaree:  **C9  If  the 
demurrer  to  a  complaint  Is  orcmiied,  the 
defendant  may  answer  forthwith."  And  sec- 
tloa  872  aatb<n1«B  tbe  Justice  to  r«ider  Judg- 
ment in  favor  of  tbe  pbOntUT  **(2)  If  the  de- 
murrer to  tbe  complaUit  Is  orermted,  and  the 
defntdant  falls  to  answer  at  once,"  Tbe  pro- 
visions of  section  850  requiring  the  Justice  to 
fix  a  day  "for  tbe  trial  of  said  cause"  after 
an  appearance  by  the  defendant,  and  to  noti- 
fy the  def«adant  thereof,  have  reference  only 
to  such  "trial"  as  Is  authorized  by  the  nature 
of  the  appearance,    if  by  such  appearance 
only  an  Issue  of  law  is  presented,  there  can 
be  a  trial  of  only  such  issue  of  law,  and  a 
trial  of  fact  cannot  he  had  nnlees  an  Issue  of 
tact  Is  presented  after  the  trial  and  dlspo^ 
tlcm  ot  the  issue  of  law.  In  tbe  present  case 
the  only  Issue  that  was  presented  by  tbe  de> 
foidants  for  trial  was  an  issue  of  law,  and  tbe 
defendants  received  due  nottee  of  tbe  day 
upon  which  the  trial  of  this  issue  would  be 
bad  by  tbe  Justice.   Upcw  tbe  overmlins  of 
the  demurrer,  the  action  ctf  the  Justice  was  in 
strict  accordance  with  the  provisions  of  the 
statute.  By  section  858,  the  defendants  could 
have  answered  forthwith  uptm  tbe  overrallns 
of  tbeir  demurror,  but  ther  failed  to  do  so; 
and  by  section  872,  iqH»  tiielr  failure  to  an- 
swer "at  (mce,"  tbe  Justice  was  autb«lBed 
to  render  Judgment  'in  like  manner  aa  if  tbe 
defendant  bad  failed  to  appear  and  answw  or 
demur.**  As  tbere  was  no  Issue  of  fact  to  be 
tried,  there  was  no  occaMon  for  the  Justice 
to  fix  any  day  for  the  trial  other  than  that 
which  he  had  already  fixed.  In  Jones  Jus- 
tice's Court,  97  Cal.  623,  32  Pac.  675,  the  de- 
fendant was  not  notified  that  tbe  case  had 
been  set  for  trial;  and  we  hdd  that  the  no- 
tice required  by  the  provisions  of  section  850 
to  be  given  to  tiie  parties  of  the  time  fixed 
for  trial  is  Jurisdictional,  and  that,  in  tbe  ab- 
sence of  such  notice,  the  Justice  has  no  Jnrla- 
dictlon  to  proceed  In  the  cause.  In  the  pres- 
ent case,  however,  the  notice  required  by  tbis 
section  was  given  to  the  d^endanta,  and 
the  Justice  thereby  acquired  Jurisdiction  to 
try  the  issue  before  bim,  and  to  render  Judg- 
ment accordingly.  There  Is  no  provision  of 
the  Code  which  requires  tbe  Justice  to  allow 
the  defendant  any  time  witUn  wtildi  to  an- 
swer tbe  complaint  in  case  tils  demurrer  shall 
be  overruled,  or  to  give  to  him  any  nodce 
that  bis  demurrer  has  been  overruled;  but, 
by  the  terms  of  the  sections  above  referred 
to,  tbe  Justice  is  autbcMlzed  to  proceed  forth- 
with wHb  tbe  cause,  and,  if  no  issue  of  fact 
has  been  preseaited  f<H*  trial,  to  render  Judg- 
ment In  favor  ot  the  plaintiff.   As  the  Jus- 
tice's court  bad  Jurisdiction  to  render  the 
Judgment,  any  error  that  may  have  been 
committed  by  it  in  its  action  caimot  be  re- 
viewed upon  certiorari.   'Bm  Judgmuit  ap- 
pealed from  Is  reversed. 

We  concur:  QABOUTTO,  J.;  YAH 
FLEET,  J. 
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PBOPLB  T.  WALLAOB.    (Gr.  07.) 
(SDoreme  Gocrt  of  Oaliforaia.    Oct  28,  180S.) 
BiDDcnoN — Pbomisb  or  Mabbiub  —  Conseiit — 

FuriOUa  CHABTB  CHAS&OTBB— iNSTBUOTIOKft. 

LTbe  promise  of  marriare,  in  «  proMcu- 
tioa  for  aedactioii.  need  oolr  be  ihown  by  dr- 
comstances  BUfficient  to  warrant  the  inference 
tbat  sexual  intercourse  would  not  have  been  ac- 
Gompliebed  in  the  absence  of  inch  promise. 

2.  Where  ii  was  ai^arent  from  the  testi- 
mony of  proaecutriz  in  a  proeecution  for  ■educ- 
tion that  ahe  yielded  to  defendant's  solicita- 
tions, bat  she  testified  that  ahe  did  not  ezprees- 
ly  consent  to  tht  act,  the  jury  properly  sabor' 
dinated  the  literal  terios  to  the  aabstance  (tf  the 
eridenee. 

3.  Tbe  state  must  affirmatlTely  show  the 
prerionB  chaste  character  of  the  xsvaecutrix, 
in  a  proeecution  for  seduction, 

4.  An  instraction  which  was  saffidently  ex- 
Dlldt  when  read  in  ctHinection  with  other  in- 
•tmetioiu  in  the  case  is  not  ground  for  reversal. 

D^artment  1.  Appeal  from  anperior  court, 
Los  Angeles  county;  B.  N.  Smltb,  Jndge. 

G.  B.  Wallace  was  coDTicted  of  sednctlon, 
and  appeals.  Afflrmed. 

McKeeby  &  Appel,  toe  appellant  W.  7. 
ntsgmUU  Att7>  GeiLi  tot  the  Fe<Hile. 

TAN  FLBBKT,  J.  Ai^eal  from  a  Jnagment 
conrlctlnir  defendant  of  seduction,  and  from 
u  order  den^og  his  motion  for  a  new  tilaL 

1.  It  Ssamtended  that  the  eridenee  does  not 
sustain  the  Terdlct,  but  the  claim  is  anten- 
able.  Thue  la  not  only  evidence  tendins  to 
siqiport  each  Issoe  Involved  In  the  charge, 
bo^  If  tme,— and  the  Jwy  have  found  that  It 
wai^-^t  estaUlabed  very  clearly  the  guilt  of 
the  defendant  The  durgs  waa  seduction 
imder  promise  ot  marriage,  and,  of  course,  the 
gist  of  tbe  offense  is  the  accomplishment  of 
the  act  by  means  of  such  promise,  as  the  In- 
dndng  cause  of  the  conaoit  of  the  me  se- 
duced. It  Is  not  essential,  however.  In  such 
caae^  In  <»der  to  convict  that  the  evidence 
Shan  discloee  any  express  or  direct  reference 
by  the  seducer  to  such  promise  as  a  means 
to  aecompUsh  his  purpose;  nw,  on  fbe  other 
hand,  that  the  ctmsait  of  the  fanale  shall  be 
expressly  rested  by  her  apon  such  conslderar 
don.  It  Is  Bnffl<dent  If  the  ctrcumstaqces  be 
such  as  to  mnaot  the  Jury  In  the  deduction 
that  the  act  of  sexual  iatercoorse  would  not 
have  been  accomidlsbed  without  or  in  the 
absence  of,  such  promise.  The  record  dis- 
closes a  state  of  facts  fully  Justifying  such 
Infermce  in  this  case.  In  fact  as  to  all  the 
essential  elements  Involved,  we  cannot  readi- 
ly ctmcefve  of  a  case  of  this  chatactar  being 
more  satisfactorily  established  than  vras  dtme 
in  this  Instance.  The  claim  that  a  case  of  se- 
duction was  not  shown,  because  the  prose- 
cutrix did  not  consent  to  the  act  and  that  U 
was  therefore  rap^  If  anything.  Is  without 
weight  It  Is  true,  the  pnnecutilx  states,  in 
temis;  that  she  did  not  consent  to  the  act; 
but  her  testinumy,  taken  as  a  whole,  shows 
that  she  did,  and  the  Juiy  were  Jnstlfled  hi 
so  Bndlng.   Obviously,  what  the  prosecutrix 
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nwant  to  conmy  by  testtmoBy  ma  Oat 
she  did  not  ghra  her  consent  In  express  terms, 
because  she  did  not  think  it  was  right  but 
that  her  objections  were  so  far  overcome  l)j 
defendant's  soUdtattons  that  she  yielded  a 
reluctant  acquiescence  In  his  act  The  Jury 
very  property  subordinated  the  literal  terms 
used  by  tbe  witness  to  the  substance  and  ef- 
fect of  h«  evidence. 

2.  The  court  properly  admitted  the  evi- 
dence of  "ttie  prosecution  as  to  the  previous 
chaste  character  of  the  prosecutrix.  That 
was  one  ot  the  elements  ot  the  offense  which 
the  people  were  called  np<m  to  establish  af • 
flrmatiTdy,  and  as  a  port  of  their  case  In 
chief,  and  the  evidence  offered  was  compe- 
tent tor  tbe  purpose. 

8.  It  is  claimed  that  tbe  court  erred  In  not 
<aiaaging  the  Jury  as  to  the  meaning  of  the 
tenn  "seduced,"  need  in  cma  ot  Ito  instruc- 
tions. We  think  the  instruction  complained 
of  was  Bofflciently  explicit  when  read  with 
the  oth»  Instracttons  In  the  ease;  but  If  the 
d^endant  desired,  or  thought  necessary  more 
full  and  spedfle  instruction  on  the  point  he 
should  have  requested  It  The  record  is 
without  error,  and  the  Judgment  and  order 
are  affirmed. 

We  Goncnr:  HABRISON,  X;  OABOUTTB, 

J. 


PIMB)NTAI<  v.  HARQUBS  et  aL  (No. 
18,899.) 

(gunreme  Court  of  California.    Oct  8,  1895.) 

A.0TION  on  NoTB  —  Relbabb  of  Subbtt  —  NOVA- 
TiOK— Ihbtrdctions— Habmless  Ebbob. 

1.  In  an  action  on  a  note  the  exclusion  of  evi- 
dence to  show  that  defendant  is  liable  only  as 
surety  Is  harmless  error  where  an  instraction 
stated  that  the  evidence  shows  that  ancb  de- 
fendant was  a  surety. 

2.  In  an  action  on  a  note  it  cannot  be  urged 
that  the  erroneous  exduaion  of  evidence  to  show 
suretyship  compelled  a  trial  on  the  thettfy  of  no- 
vation instead  of  release,  where  it  appears  that 
each  ruling  did  not  prevent  a  disdoaure  of  all 
the  facts. 

3.  In  an  action  on  a  note  with  surety  it  ap- 
oeared  that  the  maker  before  its  maturity  trans- 
ferred his  property  to  a  stranger  to  sell,  and  out 
of  the  proceeds  pay  the  note;  that  after  maturity 
all  the  parties  agreed  to  a  sale  of  the  property 
on  15  days'  notice  of  sale;  that,  a  sale  on  the 
date  fixed  bting-  Impracticable,  plaintiff  conseni- 
ed  to  a  pOB^ionement  and  there  was  no  evidence 
that  the  surety  did  not  consent  thereto.  There 
was  no  eridenee  that  the  payee  agreed  to  look 
wholly  to  the  sale  for  payment  of  the  debt  or  to 
release  the  surety,  field,  that  the  surety  was 
not  released. 

4.  Where  the  maker,  payee,  and  surety  on  a 
note  agree  to  a  transfer  of  the  maker's  property 
to  a  stranger  to  sdl  on  a  (Sntain  date  to  raise 
funds  to  paj  the  note,  and  sach  agreement  is 
not  a  novation,  an  instruction  placing  the  bur- 
den on  the  surety  to  show  plaintifrs  consent  to  a 
postponement  of  the  sale  in  order  to  establish  a 
rdease  ia  proper. 

5.  Wh^  the  maker,  payee,  and  surety  on  a 
note  agree  to  a  transfer  of  the  maker's  property 
to  a  stranger  to  sell  on  a  certain  date  to  raise 
foods  to  pay  the  note,  an  Instruction  reanlring 
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the  surety  to  show  consent  of  tiie  payee  to  A 
postponement  of  the  sale  in  order  to  ahow  a  re- 
lea  »g  is  not  biconnstent  with  one  that  the  faUore 
of  the  Btranger  to  sell  and  pay  the  debt  could  not 
affect  the  Hghta  of  the  sore^  to  plead  the  agree- 
ment as  a  novation. 

6.  A  transfer  of  property  by  the  maker  of  a 
note  to  a  third  person  to  aell  and  pay  the  note 
out  of  the  proceeds,  made  with  the  payee's  con- 
sent, will  not  conatitnte  a  novation  unless  the 
payee  accepted  the  stranger  as  bia  debtor  in  place 
of  the  maker,  and  released  the  maker  from  any 
obligation  on  the  nota 

7.  Where,  in  a  salt  on  a  note,  a  surety  relies 
on  novation  as  a  defense,  and  it  appears  that 
plaintiff  had  posseasion  of  the  note,  an  instructicm 
that  the  "surrender  or  extinguishment  of  a  note" 
are  essential  to  a  novation  will  not  be  held  er- 
roneous as  requiring  a  verdict  for  plaintiff  where 
it  also  aopears  that  the  jury  nodersixiod  that  mash 
expression  meant  that  the  obligation  of  the  note 
must  be  extingnished. 

Oommls6l<Naas'  decialcm.  Department  2. 
Appeal  from  superior  court,  EUngs  coonty; 
JnstlD  Jacoba,  Judge. 

Action  by  Aotonlo  Y.  Plmental  a^lnst  Al- 
berto S.  Marques  and  M.  P.  Rose  on  a  note. 
From  a  judgment  far  plaintiff,  defendant  Rose 
appeals.  Affirmed. 

The  fifth  instmctloQ  given  for  defendant  was 
to  the  effect  that  Blddle's  failure  to  sell  the 
Bbeep  and  pay  the  note  conid  not  affect  tbe 
rlghbi  of  defendant  Rose  to  claim  a  noratlon 
as  a  defense  to  tbe  action. 

Horace  L.  Smith,  tor  appellant  Rowen  Ir^ 
win  and  Newmao  Jones,  fw  respondait. 

HATNE8.  a  This  appeal  Is  from  the  Jndg- 
ment,  upon  the  Judgment  roll  and  a  bill  of  ex- 
ceptions. The  action  was  upon  a  promissory 
note  made  by  the  defendants  to  tbe  plaintiff 
on  September  1,  1892,  payable  one  year  after 
date,  for  tbe  anm  of  f 1,872.  with  interest  at  10 
per  cent  It  was  stipulated  in  the  note  that 
In  case  any  suit  should  be  Instituted  thereon 
the  makers  sboidd  pay  such  additional  sum  as 
tbe  court  misht  adjudge  to  be  reasonable  aa 
attorney's  fees  ttiereln.  Marques  made  de- 
fault Bose  answered,  allying  that  be  exe- 
cuted the  note  as  surety  ftw  the  defendant, 
and  that  tlie  CQnaidnattm  of  the  note  was  an 
antecedent  debt  which,  at  the  date  of  the  note. 
Marques  owed  to  the  plaintiff.  He  further  al- 
leged that  on  or  about  Septemb^  10,  1898, 
Marques  was  the  owner  of  about  1,900  she^ 
and  other  property,  and  that  oo  said  date  he 
placed  them  in  tbe  hands  of  one  Blddle  tm 
sale,  and  that  plaintiff  and  said  Marques 
agreed  betweoi  themselves  that  Btddle  should 
hold  said  sheep,  and  sell  tbe  same,  and  out  of 
tbe  proceeds  of  nld  sale  pay  the  plaintiff  tbe 
prlndpal  and  Interest  of  said  note;  and  that 
in  pursuance  ot  said  agreement  Biddle  adver- 
tised said  sheep  fof  mie,  and  wltli  the  consoit 
of  plaintiff  postponed  the  sale;  and  ttiat  he 
had  not  yet  sold  said  sheep,  or  any  part  of 
thou.  It  was  also  alleged  that  Blddle  would 
bave  mM  said  tSieeo  at  fh»  time  advertised 
for  tbe  BOle  If  plaintiff  bad  not  omBented  fbRt 
tbe  sale  should  not  take  place  until  tbe  price 
tt  sbe^  abould  increase;  and  tiist,  If  sold  at 


the  time  advertised  for  the  sale,  sufliclem 
would  have  been  reollxed  to  pay  and  discharge 
said  note;  that  said  sheep  were  then,  and  are 
now,  of  tbe  reasonable  value  of  f2,900;  and 
that  Blddle  stUI  held  them  imder  said  agree- 
ment  between  tbe  plaintiff  and  defendant 
Marques.    Hie  action  was  tried  by  a  jarj-, 
and  resulted  In  a  verdict  for  the  plaintiff  for 
tbe  fun  amount  claimed,  and  Ju<!^ment  was 
entered  thereon.    Upon  the  trial  appelant 
was  sworn  on  bis  own  behalf,  and  was  asked 
the  following  questions:    "Did  Marques  owe 
this  same  debt  before?    Was  Marques  fndebtr 
ed  to  Plmental  at  the  time  you  signed  tbe 
note?"    The  plaintiffs  objected  to  the  qnes- 
ttona  that  they  were  Immaterial,  and  that  tbe 
allegation  In  the  answer  that  it  was  given  for 
an  antecedent  debt  was  snrplusage.  Tbe 
court  sustained  tbe  objection,  and  defendant 
excepted,    Tbe  witness  was  also  asked:  "You 
signed  tt  simply  as  surety  T'  and  a  ^mll&r  ob- 
jection was  made  thereto,  and  sustained,  and 
the  defendant  excepted,  and  these  rulings  are 
assigned  for  error.  These  rulings  were  clearly 
erroneous  <Otv.  Code,  i  2832);  but  the  ques- 
tion, however,  remains,  was  defendant  injured 
by  these  rulings?  Tbe  court  Instructed  the  jury 
that  "the  evidence  In  this  case  shows  that  Rose 
was  a  surety  on  the  not&"   So  &r  as  tlie 
fact  of  suretyship,  ther^re,  was  coocemed, 
the  Instruction  was  aa  benefldal  to  the  defend- 
ant aa  any  testimony  upon  that  point  could 
bave  been.   Appellant  contends,  bowever,  tliat 
tbe  ruling  comx>elled  him  te  try  the  case  uptm 
the  view  taken  by  the  court  of  the  facte  set 
up  in  tbe  answer,  which  was  that  tbe  answer 
set  up  a  novatlcHi  of  contract  ntbgr  tban  a 
release  of  tbe  defendant  as  surety.   If  appel- 
lant was  in  taxA  released  from  his  UabiUty  as 
surety,  such  release  must  have  been  based  op- 
oo  some  act  of  plaintiff,  or  some  agreement 
between  tbe  parties  in  relation  to  tbe  sheep; 
and  upcm  that  point  there  was  no  i«8trlcti<Hi 
In  the  examination  of  the  witnesses,  and  the 
bill  of  exceptions  discloses  no  objection  or  rul- 
ing wbldi  could  possiUy  bave  prevented  a  full 
disclosure  of  all  tbe  fiicte;  and  therefore  ap- 
pellant was  not  injured  by  tin  ruling  of  tbe 
court  above  noted. 

The  ground  upon  which  Rose  claims  that  he 
was  rdeoaetf  as  surety  Is  that  bis  principal, 
tbe  defendant  Marques,  placed  his  jm^erty  out 
of  Ids  control,  and  conveyed  It  to  Blddle,  as 
pledgee,  for  tbe  security  of  stalntlff;  and  ^t 
this  fverated  to  discharge  him  fTtmi  liability 
as  surety,  though  It  might  not  esteblldi  a  no- 
vaticm.  A  brief  statement  of  tbe  evldoice  In 
relation  to  tbe  contract  alleged  In  tbe  mnawee 
is  necessary  for  the  consldaatlott  ot  all  tbe 
questions  to  the  case.  Tbe  agre^ent  between 
the  defendant  Marques  and  Blddle  was  made 
March  13,  1803.  before  tbe  note  bere  In  ault 
matured.  Under  this  agreement  Marques 
transferred  to  Blddle  sheep  to  the  number  of 
about  1,087  ewes,  and  about  1,600  yonng 
lambs,  and  certete  horses  and  a  wagon.  At 
tbe  flme  of  ttds  contract  there  wss  a  prior  Ilcn 
tQKin  the  property  In  favor  of  Shubert,  Beal 
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A  Ca,  wUdi  Blddle  agreed  to  pay  off  and 
discharge.  Ttat  tbe  pr<^»ert7  so  Uaisferred 
was  to  be  sold  by  Blddle  "to  tbe  best  advan- 
tage^ eltb^  at  private  aale  or  public  auction, 
and  out  of  tbe  proceeds  pay  the  amount  you 
hare  advanced  to  Messrs.  Shubert,  Beal  &  Co.; 
pay  to  the  party  holding  the  note  that  M.  P. 
Rose  Indmed  for  me.  of  91,800  and  Interest, 
also  note  of  |>467.16  owing  Manuel  V.  Maydne, 
dated  October  13th,  1892,  due  NoTember'lst. 
1882;  also  any  other  notes  or  accounts  due. 
Then,  wboi  sale  la  made,  if  any  mouey  Is  left, 
the  said  J.  D.  Blddle  is  to  pay  the  balance  to 
the  said  Alberto  Marquee,  or  his  order,  or  as* 
ilgna.  Sheep  to  be  sold  aa  soon  as  drcum- 
atancea  will  permit,  or  as  soon  as  J.  D.  Blddle 
deema  advisable."  Under  this  agreement  Bld- 
dle diacliarged  the  Ileo  of  Bhnbert,  Beal  &  Oa, 
and  to<dt  posaesston  of  the  sheep,  but  &t  what 
precise  date  does  not  appear.  It  does  apipear, 
however,  that  a  few  days  after  Marques*  note 
to  plaintiff  became  dne,  Marqnea,  Boae,  Plmen- 
ttil.  and  Blddle  met  at  Blddle^s  i^to.  Blddle 
testified  that  the  agreement  between  Marquee 
and  hlmad^  above  referred  to,  was  read  to 
tte  plaintiff.  This  the  plahitiff  denlei;  but  the 
agreement,  ca  at  least  that  the  &ct  that  the 
property  above  mentioned  was  left  In  the 
hands  of  Blddle  to  be  sold  tor  the  purpose  of 
paying  the  note  in  question  was  communicat- 
ed to  blm,  Is  not  dlspnted.  Taking  the  evl> 
deuce,  liowever,  most  stnngly  in  ta,Y<a  tit  ap- 
peUant,  it  xdut  be  tmHA  that  plaintiff  agreed  to 
the  arrangement  with  Blddle  to  sell  the  sheeit, 
and  that  Marques  and  Rose  railed  upon  the 
sale  ot  the  she^  to  meet  thdr  (^ligation  to 
the  i^lnUff.  At  the  first  interview  between 
these  parties  defendant  Rose  wanted  20  days' 
time  for  Blddle  to  a^  tbe  sheep,  claiming  that 
It  was  necesKtry  to  properly  advertise  the  nle. 
Ibe  idalDtiff  thought  15  days  kng  enongh,  and 
it  was  agreed  that  15  daya'  notice  sboold  be 
given.  That  at  that  time,  owing  to  the  finan- 
cial criala  which  affected  the  whole  country, 
and  tbe  suspension  of  banks  and  refusal  of 
other  banks  to  loan  mmey,  it  was  found  to  be 
impractlcalde  to  sen  the  sheep  without  a  great 
sacrifice;  and  It  la  daimed  that  plaintiff  con- 
sented that  Biddle  sboold  exercise  his  discre- 
tion In  regard  to  selling,  and  that  be  did  not 
want  to  see  the  propaty  sacrificed.  However 
this  may  be,  there  Is  do  testimony  in  tbe  case 
taidlng  to  show  that  appellant  did  not  conseitt 
to  the  delay  In  selUng  the  property.  Nor  do  Z 
find  any  evidence  tending  to  show  that  tbe 
plaintiff  regarded  the  amngement  between 
Slarquea  and  Blddle  otherwise  tban  aa  a  means 
of  Eaifling  mcmey  for  tiie  payment  of  bis  dalm, 
m,  at  the  moat,  aa  additional  security  Cor  Its 
payment.  Nor  do  Z  find  any  evidence  that 
the  plahitiff  consented  to  "the  substitution  at 
a  new  debtor  In  place  ot  ttx  old  ^me,  with  In- 
tent to  release  the  latter";  that  la,  that  tbe 
piidntlff  did  not  convent  or  agree  to  iock  whfd- 
I7  to  the  sale  of  the  sheep,  or  to  release  tbe 
defendant  Rose  from  his  Liability  as  surety 
Vfoa  the  prranlasory  note.  Upon  these  qnea- 
tlona,  therefore,  I  condnde  tbat  appellant, 
11 


having  consented  to  the  delay  In  selling  the 
sheep,  was  not  released  as  surety,  and  tliat 
there  was  no  novation  of  the  obligation. 

Appellant  also  omtCTds  that  the  court  erred 
in  its  third  Instruction  given  at  request  of  the 
plaintiff.  This  Instruction  Is  as  follows:  "In 
order  to  establish  a  defense  set  up  by  defend- 
ant in  his  answer  herein,  defendant  Rose  must 
prove  by  a  preponderance  of  evidence  that  the 
plaintiff,  Pimental,  consented  to  tbe  postpcHie- 
ment  of  the  sale  of  sheep  advotlsed  by  Bld- 
dle." The  exception  to  this  instruction  seems 
to  tK  based  upw  tbe  theory  that  tbe  agree- 
ment between  Harqnes  and  Blddle,  and  tbe  as- 
amt  of  plaintiff  to  it,  tqwrated  of  itself  to  dls- 
chai^e  appellant  aa  surety.  We  have  already 
seen,  however,  that  tiiere  was  no  novation, 
and  therefore  the  InstrucUm  Is  not  obnoxious 
to  tbe  criticism  of  appellant  It  la  said,  bow- 
ever,  upon  this  point,  that,  **if  Boae  had  con- 
smted  to  tbe  postponement  of  the  sal^  a  dlf- 
ferent  question  would  be  presented,  wMch  the 
Inatractim  does  not  deal  with."  I  find  notb- 
taig  in  the  bill  of  exceptlaw  irtiidi  indicates 
that  Rose  did  not  consent  to  Hw  pos^wne- 
ment  of  the  sale,  nor  do  I  see  any  conflict  be- 
tween tbe  Instmctlim  above  quoted  and  Inatruc- 
tlon  Na  5  gfrai  at  request  of  defendant,  as  It 
is  certainly  vary  dear  that.  If  there  were  In 
fact  a  novatitn.  Rose  could  not  be  affected  by 
any  delay  in  dlspodng  of  the  sbeep^  whether 
with  or  without  tbe  consent  of  tbe  plaintiff. 
Nor  did  the  court  err  In  refusing  to  give  the 
fourth  InstmctioD  asked  for  by  the  defendant, 
hiasmudi  as  said  Instruction  omitted  one  ma- 
terial fiict  neceanry  to  satisfy  the  legal  deflnl- 
tloo  of  novatlw,  namely,  tbat  the  agreement 
between  Marques  and  Blddle  sbould  not  only 
be  assented  to  by  tbe  plabitiff,  but  that  tbe 
plaintiff  oonscnted  to  the  substttntion  of  this 
obligation  for  the  obUgaUra  evidenced  by  the 
promissory  note,  or  that  be  consented  to  take 
Blddle  as  a  new  debtor  in  place  of  the  appel- 
lant, whose  obligation  was  fixed  by  the  toms 
of  the  promlssoi'y  note;  and  tbat  vrttb  the 
intent  to  releaae  him.  court  further  in- 
structed the  Jury,  of  Its  own  motion,  aa  fol- 
lovps:  "Bear  in  mind,  genUemen  of  the  Jury, 
tbat  tbe  consent  of  the  plaintiff  to  tbe  substitu- 
tion of  one  contract  for  another  Is  an  essential 
thing  In  the  actioi,  and  tbe  surrender  or  ex- 
tinguishment ot  tbe  note  is  another  eaaentlal 
thing."  This  Instmctifm,  It  Is  ctmtoided.  Is 
erroneous,  and  that,  Inacunucb  as  tiie  evidence 
discloses  tbe  possession  of  tbe  original  note  hy 
plaintiff,  the  Jury  must  have  known  there  had 
been  no  surrender  of  the  note,  and  that,  there- 
fore, under  this  instruction,  tfa^  were  bound 
to  find  for  tbe  pbilntlff.  We  agree  with  coun- 
sel for  appellant  that  tbe  "surrender"  of  the 
note  was  not  essential  to  the  novation,  though 
by  novation  the  obligation  of  Ibe  note  as  such 
would  be  '*extlngulshed.**  The  note  vrould 
only  remain  to  mark  the  extent  of  the  new  ob- 
ligation, and  would  have  no  legal  existence  be- 
yond that.  The  court  having  used  the  words 
"eurrender  at  extlnguisbmrat"  in  this  connec- 
tioi^  tbe  Jury  could  not  have  been  misled  by 
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tiie  tue  of  the  -mxH  '■■nrreiider.'*  Dbe  Judg- 
mcst  appealed  from  abonld  be  afflrmt^. 

We  OODCI^    SBABI^  O.;  YANGLIEF,  C. 

HBN8ECAW,  J.  For  the  reasons  given  in 
tbe  foregolDg  optnlcm,  the  judgment  appefded 
from  Is  affirmed. 

TBMPLB,  J.   Z  concnt  In  the  judgment 


BAGA  T.  PBRBZ,  Aadttor,  et  al.  (LABADIB, 
Intervener.    No.  601). 

(Bnpreme  Gonrt  of  New  iUxXea.    Oet  18^ 
1886.) 

Tbkbitobies  —  Leoislativb  Aotboritt  •—  Ocdc- 
8TIT0TIOS1.L  Law— Division  ot  Oovbkk* 

yCNTAL  PQWCKB. 

1.  Act  Coog.  June  19,  187S,  making  appro- 

Sriation  for  the  compensation  of  territorial  of- 
cere  and  of  members  and  ofiBcers  of  territorial 
legiBlatureB,  and  providing  that  do  greater  num- 
ber of  officer!,  or  charge  per  dlera,  shall  be  paid 
or  allowed  by  the  United  States  to  anr  terri- 
tory, waa  not  intended  to  proliibit  the  legisla- 
ftres  from  employing  otber  Babonlfnates  than 
tboae  named  In  the  act,  and  providing  ten'  their 
payment  ouc  of  the  territorial  treasuries. 

2.  The  provision  that  the  acts  of  a  territori- 
al legislature  be  submitted  to  coDgresB,  for  its 
approval,  and  that,  if  disapproved,  they  shall 
be  of  no  effect,  warrants  the  inference  that 
where  an  act  has  been  brought  to  the  attention 
of  congress,  and  that  body  has  suffered  it  to  re- 
main without  disapproval  for  a  series  of  years, 
it  approves  of  it. 

S.  Where  a  territorial  le^slature  has  been 
in  the  habit  of  providing  for  itself  other  subor- 
dinate officers  and  servaots  than  those  awarded 
it  in  the  act  of  congress  appropriating  its  ex- 
penses, and  congrefls  has  never,  in  terms,  dis- 
approved of  its  course,  the  territorial  courts  will 
not  assume  the  duty  of  declaring  uncoostitu- 
tional  an  act  appropriating  moneys  out  of  the 
territorial  treasury  for  the  payment  of  Buch  ad- 
ditional servants  and  oflftcers. 

Appeal  from  district  court,  Santa  F6  coun- 
ty; before  Justice  N.  B.  Laughlln. 

Bill  by  Gelso  Baca  against  Demetrlo  Perez, 
as  auditor  of  public  accounts  for  tbe  territory, 
and  Bufus  J.  Palen,  as  territorial  treasurer, 
for  an  Injunction  to  restrain  defendants  from 
expending,  under  a  certain  resolution  of  the 
territorial  legislature,  the  funds  of  the  terri- 
tory, In  which  proceeding  Tranqulllno  Laba- 
dle  was  given  permission  to  Intervene.  From 
an  order  granting  the  Injnnctlon,  defendanta 
appeal.  Ueversed. 

"Hie  regular  session  of  the  31st  legislative 
assembly  of  the  territory  of  New  Mexico 
liassed  Joint  resolution  No.  5,  and  tbe  same 
was  duly  approved  by  the  governor  on  the 
24th  day  of  January,  1895.  This  Joint  reso- 
lution provided  for  the  employment,  and  pay 
oat  of  the  territorial  treasury,  of  subordinate 
officers  and  employes  In  and  about  tbe  legis- 
lature. In  addition  to  those  provided  for  and 
paid  under  and  by  act  of  congress  approved 
June  19,  1878.  On  January  25,  1895,  the 
uumpi&lnant,  Celso  Baca,  filed  bis  bill  of  com- 
plaint vtth  the  dak  of  the  district  coort  of 


the  First  Judicial  district,  at  Sanbi  F6;  and 
alleged  that  he  was  the  owner  of  taxable 
pn^rty,  and  was  a  taxpayer  resident.  In  the 
county  of  Guadalupe,  In  said  territory  of 
New  Mexico,  and  that  he  brought  this  suit 
for  himself  and  In  behalf  of  al!  other  taxpay- 
ers of  the  territory;  and  prayed  for  an  order 
restraining  and  enjoining  the  said  defendant 
Denjetrlo  Perez,  as  territorial  auditor  of  pub- 
lic accounts,  from  auditing  and  Issuing  his 
warrants  to  any  of  said  subordinate  office rs 
and  employfis  provided  for  in  joint  resolntlon 
No.  5,  and  to  restrain  and  enjoin  Rufus  J. 
Palen,  as  territorial  treasurer,  from  paying, 
out  of  any  funds  in  his  hands  as  auch  treas- 
urer, any  warrants  so  issued  In  payment  of 
services  performed  by  the  subordinates,  offi- 
cers, and  employes,  as  provided  for  In  said 
Joint  resolution  No.  5;  and  fmlher  alleged 
that  the  legislative  assembly  had  no  power  or 
authority  to  pass  said  Joint  resolution,  for 
the  reason  that  the  same  Is  In  contravention 
of  the  constitution  and  laws  of  the  United 
States.  The  court  thereupon  made  a  rule 
upon  the  defendanta  to  show  cause.  If  any 
they  had,  why  an  Injunction  should  not  Issue 
as  prayed  for.  In  response  to  the  rule,  tlit- 
defendants,  by  their  legal  adviser,  the  solic- 
itor general  of  the  territory,  filed  their  an- 
swer, admitting  the  truth  of  the  material  al- 
legations in  the  bill  for  tbe  complainant,  and 
the  cause  was  submitted  on  bill  and  answer. 
On  January  29,  1895,  the  court  granted  an 
order  for  an  Injunction  restraining  and  en- 
joining the  defendants,  the  auditor  of  public 
accounts  and  the  territorial  treasurer,  as  pray- 
ed for  In  the  bill  of  complaint  Thereupon 
Tranqulllno  Labadle,  as  translator  and  oae  of 
tbe  subordinate  officers  provided  for  in  saiil 
Joint  resolution,  appeared,  and  asked  leave  to 
file  an  Intervening  petition,  to  be  made  a  par- 
ty defendant  In  the  suit,  which  leave  tvas 
granted.  Said  Labadle  thereupon  filed  a  de- 
murrer to  the  bin,  and  a  motion  to  dissolve 
the  injunction.  The  demurrer  sets  out  that 
said  complainant  has  not  legal  capacity  to  in- 
stitute and  sustain  said  suit;  that  the  bill  of 
complaint  does  not  contain  or  set  forth  any 
matter  of  equity  sufficient  to  authorize  the 
Injunction  therein  prayed  for;  that  the  court 
had  not  Jurisdiction  to  grant  or  Issue  said 
writ  of  Injunction  upon  the  matter  alleged  in 
said  bill;  that  the  said  court  had  not  juris- 
diction to  grant  or  Issue  the  said  Injunction 
against  the  said  defendants,  the  said  auditor 
and  treasurer,  without  this  defendant,  and 
other  iwrsons  directly  and  materially  Inter- 
ested In  the  object  of  said  suit,  being  parties 
thereto;  and  that  the  said  bill  of  complaint  la 
Insufficient  In  law  to  authorize  or  maintain 
the  said  writ  of  Injunction. 

John  R.  McFle  and  EI.  L.  Bartlett,  for 
appellants,  H.  L.  Warren,  A.  B.  Fall,  and 
W.  B.  Ohllders,  for  appellee. 

SMITH.  C.  J.  <after  stating  the  f&cta).  We 
will  proceed  directly  to  determine  whetliet 
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the  legldatttre,  In  tbe  vxart^m  M  Its  legal 
power,  was  autbratzed  to  supplement  the  offi- 
cer* iwoTlded  tor  It  by  congress  wltb  em- 
ploree  of  tlielr  own  creation,  and  to  pay  tbem 
for  tJieir  sorvlces  out  of  the  terrltwtal  treas- 
nry.  A  recital  of  the  legislation  establleftiln; 
N'ew  Mexico^  and  of  certain  provisions  of 
congress  common  to  all  tbe  territories,  la  es- 
se ntlal  to  an  intdllgent  comprehension  of  tbe 
controTKsy.  Section  7  of  tbe  organic  act, 
approTed  September  9, 1830,  enacta  that  "tbe 
l^tslatlre  power  of  the  territory  shall  extend 
to  an  rlghtfol  subjects  of  le^latlon  coni^t- 
ent  wltb  tbe  constitntlon  ot  the  United 
States,  and  the  provisions  of  this  act**  Sec- 
tion 1851  (approved  September  9.  laXQ  of  the 
Rerlaed  Statutes  of  the  United  States,  appli- 
cable to  all  tiie  territories,  declares  that  "the 
leglsIatlTe  power  ot  every  territory  shall  ex- 
tend to  all  rlgbtfnl  subjects  of  legislation  not 
Inconsistent  with  the  constitntlon  and  laws 
ot  the  United  States."  By  an  act  approved 
January  2S,  1873.  entitled  "An  act  regulating 
the  compeneatlon  of  the  members  and  officers 
ot  the  legislative  assemblies  of  tbe  several 
territories  of  the  United  States"  (section  1865 
nf  the  Bevlsed  Statutes),  it  was  declared  that 
"no  law  of  any  territorial  legislature  shall 
be  made  or  enforced  by  wbidi  tbe  governor 
fir  secretary  ot  a  territory  or  the  oOicen  or 
members  of  any  territorial  legMatore  shall 
be  tiald  any  compensation  other  than  that 
provided  1^^  the  laws  of  the  United  States." 
By  the  same  act  the  subordinate  officers  of 
each  branch  of  territorial  legislatures  are 
spedfied,  and  their  compensation  fixed,  'nils 
provision  (section  1801.  Rev.  St  U.  S.)  la  as 
follows:  "The  subordinate  oBlcen  ot  every 
branch  of  the  legislative  assemblies  shall  «m- 
slst  of  one  chief  clerk;  who  sbaU  receive  a 
compensation  of  18.00  per  day;  and  of  one 
assistant  clerk;  one  enrolling  clerk;  one  en- 
grossing cl«k;  one  sergeant-atarms;  one  door 
ke^jier;  one  messenger  and  watchman,  who 
shall  receive  a  compensation  of  $5.00  per  day 
dnrlng  the  sessicHis,  and  no  charge  for  a 
Kreater  number  of  officers  and  attendants,  or 
any  larger  per  dlcm  shall  be  allowed  or  paid 
by  the  United  States  to  any  territory."  An 
act  approved  June  10,  1878,  entitled  "Ad  act 
making  appropriatlom  for  legislative,  execu- 
tive and  Judldal  exposes  of  tbe  government 
for  the  fiscal  year  ending  June  SOth,  1870, 
and  ftw  other  purposes,'*  repealed  section 
ISGl,  differently  entitling  some  of  the  sub- 
ordinate cdllcerB,  and  reducing  tbe  compensa- 
tion of  some;  but  the  restriction  of  said  sec- 
tion 1861,  to  wit  "that  no  charge  for  a  great- 
er munb^  of  officers  or  attendants,  or  any 
larger  per  diem  shall  be  allowed  or  paid  by 
the  United  StaiOB  to  any  territory,"  was  re- 
enacted  in  the  words,  "and  no  greater  num- 
ber of  (Acers  or  charge  per  diem  shall  be 
paid  or  allowed  by  the  United  States  to  any 
territory." 

It  will  be  observed  that  the  oi^nlc  act 
did  not  specify  the  officers  of  tbe  legislature, 
-or  thdr  compensation.   It  did  not  inhibit 


paymout  In  addlttea  to  ttuit  aOowed  by  tbe 

United  States,  either  to  tbe  governor,  seoe- 
tary,  members  of  tbe  l^;lslatnre,  or  Its  offi- 
cers. Nor  did  any  act  of  CMigress  spedal  to 
New  Mexico,  or  common  to  all  the  territories, 
until  January  28,  1873,  forbid  such  apprt^rt- 
atloD  of  tbe  territorial  funds,  or  enumerate 
the  officers  allowed  and  to  be  paid  by  the 
United  States.  It  is  logical  to  conclude- 
as  remedies  are  not  provided,  except  to  enre 
evlls-^tbat  tbe  legislators,  la  tbe  exercise  of 
tbelr  power,  had  regarded  payment  to  them- 
selves and  tbdlr  officers,  and  the  officers  of  the 
other  branches  of  the  govmunent  out  of  the 
territorial  treasury,  as  rightful  l^lslatlcm, 
and  that  congress,  though  recognising  the 
jmwer  as  exlitlngi.  did  not  r^rd  It  leglU- 
mate  for  trustees  of  pnblie  funds  to  appl^ 
ttiem  to  tiielr  own  advantage,  and  imposed 
the  restriction  to  iwevent  tbe  continuance  of 
such  abuse;  but  ft  does  not  «ppeax  that  fur- 
ther restralnto  as  to  tbe  disposition  of  tbe 
territorial  funds  were  de«ned  either  essential 
or  legitimate.  Oongreas  by  the  act  of  Janu- 
ary 23,  1873,  constrained  due  regard  by  pub- 
lic servants  of  their  oMlgations  by  the  pre- 
vention of  the  application  of  the  funds  In 
their  custody  to  their  own  benefit  and  noti- 
fied tbe  legislators  that  It  would  furnish  cer- 
tain officers,  at  certain  compensation,  and 
that  no  greater  numlw,  or  greater  charge 
per  diem,  would  be  paid  or  allowed  by  tbe 
Uidted  States.  Neither  tbe  nimiber  nor  tbe 
pay  of  tbe  officers  baring  been  before  speci- 
fied, congress  was  bound  by  the  acte  of  Its 
authorized  agents  In  their  organization  and 
c^raUon;  and  it  became  Imperative,  con- 
sequently, to  limit  the  liability  of  tbe  United 
States  for  tbe  expenses  of  these  bodies.  No 
limitations,  however.  iq;>on  the  legislatures, 
were  expressed  ettbor  in  tbe  act  of  1678  or 
that  of  1878;  and  It  is  difficult  if  not  ration- 
ally impossible,  to  Infer  that  In  exempting 
the  United  States  treasury,  congress  simul- 
taneously contemplated  a  protectorate  over 
tbe  fiscs  of  the  territories.  No  legislation  ol 
this  nature  exists,  and  it  cannot  be  created 
by  Judicial  Implication.  If  a  casus  omissus, 
the  deficit  cannot  be  sapplled  by  tbe  courts. 
An  Intention,  if.  In  the  opinion  of  tbe  court, 
entertelned  and  not  expressed  by  the  legis- 
lature, is  quod  volult  non  dixit  and  cannot 
be  enforced.  Courts  cannot  assume  the  func- 
tions of  leglslatares.  But  no  matter  what 
the  status,  congress,  advising  the  territorial 
legislatures  that  only  those  officers  author- 
ized by  It  wotdd  be  paid  by  the  United  States, 
warned  tbem  that,  If  other  persons  were  em- 
ployed or  appointed,  they  would  not  be  rec- 
ognized as  claimants  against  tbe  United 
States  treasury,  and  no  provision  would  be 
made  for  them.  It  may  be  said  that  con 
gress  served  a  caveat  upon  tbe  legislatures, 
that  at  their  own  risk  would  they  engage 
other  subordinate  than  those  «iumerated; 
and  It  Is  submitted  that  a  notice  not  to  act 
Is  a  recognition  of  tbe  power,  as  a  right  to 
act  where  tbe  right  and  power  to  restrain 
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Bpedflcally  exist  Is  a  BmpeilDr,  and  Is  not  ex- 
ercised. Congress  intended  to  forbid  pay- 
ment, otber  than  tiuit  allowed  by  the  United 
States,  to  the  goTemor,  the  secretary,  and 
members  and  officers  of  the  legislature,  and 
did  it.  aneqnlTocally.  It  Intended  to  limit, 
the  offlcers  to  be  paid  oot  of  the  United 
States  treasury,  and  did  it,  distinctly.  But 
did  not  clearly,  or  by  logical  Implication,  pro- 
hibit the  employment  ef  other  subordinates, 
and  prorlsion  for  their  payment,  by  the  leg- 
islatures, and  therefore  the  conclusion  seems 
Irresistible  ttiat  they  did  not  Intend  to  re- 
strict the  legislatures  in  the  exercise  of  their 
discretion  as  to  their  necessities.  It  may  be 
readily  conceived  that  congress,  having  fur- 
nished the  aid  It  deemed  essential,  recognized 
It  as  wise  not  to  interfere  with  the  legisla- 
tures In  further  providing  for  themselves 
if  necessity  should  develop.  The  legislatures 
of  territories  are,  r^tlvely,  as  absolute 
within  their  limits  as  are  those  of  the  states. 
Tbe  latter  are  restrained  by  their  constitu- 
tions and  the  constitution  of  the  United 
States;  and  the  others,  by  the  constltutioo 
of  the  United  Stat^,  and  the  laws  In  pursu- 
ance thereof,  which  la  but  tbe  constitution, 
in  effect  Legislatures  of  the  states  are  a 
law  unto  themselves,  wlttiin  the  i>rovisionB 
of  their  constitutions;  and,  in  their  organi- 
zations, tbey  are  the  arbiters  of  their  wants. 
Lefl^Blatares  of  territories,  though  depend- 
ents and  subjects  of  congress,  are,  except  as 
restricted  by  the  constitution,  and  the  stat- 
utes applicable  to  them,  unrestrained  in  their 
I't^tt  TO  organize  and  provide  for  themselves. 
Imposers  of  taxes,  their  disbursers,  and  ab- 
solute over  them,  except  in  the  right  to  apply 
tbem  to  the  increase  of  their  compensntlon, 
or  tliat  of  their  ottlcers  and  the  officers  of  the 
other  branches  of  the  govermnents,  it  seema 
a  sequltur  too  cogent  to  be  denied  that  It  is 
rightful  that  they  should  be  permitted  to 
provide  themselves  with  the  subordinates 
they  may  con^dw  Indispensable,  or  even  con- 
trlbutive,  to  the  satisfactory  performance  of 
their  duties.  Absolute  in  their  control  of 
public  funds,  to  the  extent  of  consigning 
them,  In  hundreds  of  thousands,  to  the  con- 
struction of  public  buildings,  capitols,  peni- 
tentiaries, universities,  asylums,  and  other 
Institutions,  they  are  yet  It  Is  contended, 
estopped  from  the  disbursement  of  but  a  tri- 
fle, relatively,  that.  In  their  Judgment,  Is  re- 
quired for  the  execution  of  their  trust.  Such 
a  deduction  seems  incompatible  with  sound 
reasoning.  It  Is  submitted  that  tbe  correct- 
ness of  the  foregoing  view  has  been  demon- 
strated by  the  continuous 'action  of  congress. 
It  is  fundamental  that  congress,  not  rejecting 
territorial  legislation,  approves  It,— the  corol- 
lary of  the  statute  which  requites  the  sub- 
mission of  the  acts  of  the  legislature  to  con- 
gress, and  declares  that  "If  disapproved  they 
shall  be  null  and  of  no  effect" 

Judge  Cooley,  In  his  work  on  Constitutional 
Ijimltations  (page  34,  note),  In  regard  to  ter- 
ritorial legislation,  declares:  'The  legisla- 


tion, of  cotirse,'  must  not  be  in  conflict  witii 
the  law  of  congress  conferring  the  power  to 
legislate;  but  a  variance  from  It  may  be  sup- 
poaed  to  be  i^roved  by  that  body,  if  suf- 
fered to  remain  without  disapproval  for  a 
series  of  years,  after  being  duly  reported  to 
it"  Tbe  supreme  court  of  the  United  States, 
In  passing  upon  the  Utah  Jury  law,  says: 
"The  simple  disapproval  by  congress,  at  any 
time,  wotild  have  annulled  it  It  Is  no  un- 
reasonable inference,  therefore,  that  It  was 
approved  by  that  body."  Clinton  v.  Bngle- 
brecbt  13  Wail.  44Q.  Tbe  same  tribunal  de- 
clares, **In  a  case  of  a  doubtful  and  amblgu- 
0U8  law,  contemporaneous  construction  of 
those  who  have  been  called  upon  to  carry  it 
into  etfect  Is  entitled  to  great  rrapect."  Ed- 
ward's Lessee  v.  Darby,  12  Wheat.  210; 
Hahn  v.  U.  8..  107  U.  S.  406.  2  Sup.  Ot.  494. 
In  the  case  of  Lyons  t.  Woods,  153  U.  S.  649. 
14  Sup.  Ct  959,  the  supreme  court  of  the 
United  States  placed  the  refusal  to  inquire 
into  the  organization  of  the  25tb  legislative 
assembly  of  New  Mexico  on  the  ground  tlmt 
the  attention  of  congress  was  called  to  the 
circumstances  of  Its  organization.  It  Is  his- 
torical that  the  territorial  legislatures  have 
persistently  pursued  the  practice  of  creating, 
for  their  service,  subordinates,  in  addition  to 
those  named  by  congress;  and  being  cogni- 
sant of  this  action,  through  the  submission 
of  their  laws  as  required  by  organic  acts, 
congress  has  not  disapproved  or  condemned 
It;  not  denied  the  right  or  censured  Its  ex- 
ercise, even  If  excessive.  If  wrong,  It  has 
been  permitted  to  pass  current  as  law  by 
competent  and  controlling  authority,  and 
must  I>e  accepted  as  affirmation  tantamount 
to  congressional  decree.  Says  the  supreme 
court  of  the  United  States:  "Tt»e  simple 
disapproval  by  congress,  at  any  time,  would 
have  annulled  It  [Utah  Jury  law].  It  is  no 
unreasonable  Inference,  therefore,  that  it  was 
approved  by  that  body."  Clinton  v.  Engle- 
breeht,  13  Wall.  445.  Acquiescence  by  a  par- 
ty who  might  have  repudiated  is  ratification: 
Again,  tbe  practice  of  congress  in  the  prem- 
ises must  be  regarded  as  its  law  upon  the 
subject  Its  acts  Indicate  its  Intention,  and 
are  tbe  construction  of  its  enactments. 
"Usages  long  Mtabllshed  and  followed  have, 
to  a  great  extent  the  efficacy  of  law,  in  all 
comitrlea.  They  control  the  construction, 
and  qualify  and  limit  the  force,  of  positive 
enactments."  Slidell  v.  Orandjean,  lU  U.  S. 
424,  4  Sup.  Ct  475.  It  must  be  conceded 
that  the  custom  of  adding  to  their  staff  by 
tlie  territorial  legislatures  has  prevailed  In- 
deflnlteiy,  and  without  Interruption,  with  the 
consent  of  congress,  in  that  It  has  not  dia 
sented;  and  it  has,  consequently,  obtained 
the  force  of  law.  Says  Mr.  Justice  Story. 
"The  true  and  appropriate  office  of  a  usage 
or  custom  Is  to  Interpret  the  otherwise  inde- 
terminate Intentions  of  parties."  Were  it 
admitted  that  the  Intention  of  congress  in 
limiting  the  subordinates  to  be  paid  by  the 
United  States  did  not  distinctly  signify  Itti 
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pnrpose  as  to  the  right  of  the  legislatures  to 
iDcrease  them,  and  compeosate  them  ont  of 
the  funds  under  their  control,  It  Is  palpable 
tbat,  In  foiling  to  disapprove  such  employ- 
ment for  a  series  of  years.  It  establlahed  an 
andlspated  usage,  which  moat  be  regarded 
u  Its  Interpretation  of  Its  measure.  Long 
aod  continued  usage  fumlBhes  a  contempora- 
neous construction  which  must  prevail.  Leg- 
islatures having  assumed  and  exercised  for 
a  protracted  period  the  right  to  engage  ad- 
ditional subordinates,  and  congreRs  having 
continuously  acquiesced  In  Its  exercise,  the 
constrnctloD  has  been  practically  declared, 
and  doubt  cannot  obtain.  Reason  and  prac- 
tice uniting  In  a  conclosion.  It  would  aeem 
that  It  Is  Impregnable. 

But,  for  the  sake  of  argument,  let  It  be  ad- 
mitted that  the  construction  of  the  statutes 
under  consideration,  notwltbstandlng  the  ac- 
tion of  congress  as  above  recited.  Is  problem- 
atical. It  is  adjudicated  that  the  constitu- 
tionality of  a  law  Is  to  be  presumed,  that  rea- 
sonable doubts  must  be  solved  in  favor  of  leg- 
islative action,  and  that  courts  should  sustain 
it,  when  not  clearly  satisfled  of  Its  Invalidity. 
Cooley,  Const  Um,  In  Fletcher  v.  Peck,  6 
Cranch,  128,  Chief  Justice  MarahaU  declared, 
"The  opposition  between  the  constitution  and 
the  law  should  be  such  that  the  Judge  feels 
a  clear  and  strong  conviction  of  their  Incom- 
patibility with  each  other."  Mr.  Justice  Wash- 
ington, in  Ogden  v.  Saunders,  12  Wheat.  213, 
said,  "It  la  but  decent  respect,  due  to  the  wia- 
doiu,  the  Integrity,  and  the  patriotism  of  the 
le^datlre  body  by  which  any  law  Is  passed, 
to  presame  In  favor  of  Its  validity  until  Its 
violation  of  the  constitution  is  proved  beyond 
all  reasonable  doubt."  If  the  legislature  con- 
ceived any  doubts  as  to  the  legality  of  Its  ac- 
tion. It  solved  them  In  its  favor;  and  the 
courts.  If  sharing  In  such  doubts,  must  slmi- 
larly  determine  them.  If  such  Is  the  princi- 
ple controlling  courts  In  the  construction  of 
statutes  generally,  a  fortiori  must  It  prevail  as 
to  enactments  personal  to  the  legislatures, 
their  wganlzatlon  and  requirements.  Sole 
Judges  of  the  qualifications  of  their  members, 
it  would  seem  they  are  not  less  competent  to 
settle  for  themselves  the  extent  of  their  neces- 
sities, and  the  number  of  subordinates  to  meet 
them.  It  appears,  then,  that  the  right  of  the 
l^slature  to  equip  Itself  to  Its  satisfaction  Is 
Bustalned  by  principle  and  practice,  by  con- 
gress and  the  courts.  If  the  practice  originat- 
ed In  error,  congress  is  responsible  for  not 
correcting  It,  and  the  error  has  existed  so 
long,  and  been  so  common,  it  must  have  the 
force  and  effect  of  law  until  l^ally  corrected. 
-Hiot.by  Judicial  legislation,  however;  not  by 
the  intrusion  of  courts  Into  the  portals  of  a 
co-ordinate  department  of  the  government,  su- 
preme In  the  exercise  of  authorized  func- 
tions; bat  by  congress,  onmlpotent  over  the 
legislatures,  to  control  them,  either  enlarging 
or  abridging  their  powers.  In  Miners'  Bank 
at  Dnboque  v.  State,  12  How.  7,  the  supreme 
oomrt  wan      aeons  to  »  ttiat  tbe  oontrol  of 


these  tOTltorial  governments  appertains  to 
that  branch  of  the  government  which  creates, 
and  can  change  or  modify  tbem  to  meet  Its 
views  of  public  jffMejt  via.  the  oaagnm  <a  tbe 

United  Statea." 

Ours  Is  a  government  of  co-ordinate  depart- 
ments, each,  within  Ita  sphere,  absolute,  and 
exempt  from  suparlslon  of  the  otbera;  and 
the  invasion  of  either,  wltbin  the  domain  of 
the  othtf.  Is  an  infraction  dangerous  to  tbe 
preservation  of  the  genius  of  oiu-  institutions, 
and  cannot  be  tolerated.  Better  the  ab^ise  of 
power  by  one  branch  than  the  assumption  of 
power  by  another.  Courts  are  disposed  to 
amplify  their  Jurisdiction,  even  to  the  extent 
of  encroaching  ni>on  the  prerogatives  of  their 
co-ordinates,  and,  if  not  confined  to  their  pre- 
scribed limits,  would  destroy  tbe  equilibrium 
of  our  political  fabric  by  undue  aggressloD. 
If  Injustice  has  been  perpetrated  by  one  de- 
partment, less  the  evil  of  enduring  It  than 
the  attempt  to  correct  It  by  anotta^  arrogating 
to  Itself  a  province  In  derogation  of  fimd:i- 
mental  doctrine.  If  it  be  permitted  to  tht^' 
Judicial  department  to  revise  the  legislative, 
the  one  is  subordinate  to  the  other,  its  dignity 
less,  and  departures  In  contravention  of  our 
political  tenets  will  be  committed.  If  courts 
can,  by  construction,  drcumvent  legislatures 
in  organizing  themselves,  it  will  be  difficult 
to  impose  a  limit  to  interference  by  such 
methods.  If  courts  can  inject  phraseology  in- 
to statutes  to  Impart  an  import  imexpreiis- 
ed,  serious  complications  will  ensue.  Legisla- 
tures create  courts  and  judges,  not  to  dU'ect 
th^r  actions,  but  to  enforce  their  will;  and 
they  cannot  assume  Judicial  functions  to  re- 
form Judicial  abuses,  but  must  cure  tnem, 
either  by  the  removal  of  the  offendera  by  iui- 
peachment,  or  by  legitimate  legislation.  Tbe 
jadldaty,  Jealous  of  their  prerogatives,  and 
zealous  in  their  maintenance,  shotild  scrupu- 
lously abstain  from  Infringing  upon  those  of 
the  associate  departments,  that  each  m  ly 
move  in  Its  orbit  harmoniously  with  the  otn- 
ers.  Excesses  may  be  committed,  even  to  the 
extremity  of  corruption;  Judgment  may  err, 
to  tbe  degree  of  folly;  public  Interest  may  be 
sacrificed,  to  extent  criminal,— by  l^slatures. 
In  the  exercise  of  their  powers;  bat,  neverthe- 
less, it  would  be  asstunpUon  for  the  courts 
to  impugn  their  motives,  or  to  assail  the  policy 
of  their  acts,  and  usuriMition  of  authority  to 
attempt  to  restrain  their  discretion.  Endow- 
ed with  power,  the  legislatures  of  states  ore 
responsible  to  the  people;  of  territories,  to 
congress,— to  whom  they  owe  their  existence, 
for  its  proper  exercise;  and  tbe  courts  are 
estopped  from  Inquiring  into  the  wisdom  of 
their  action.  It  Is  a  prlmaiy  principle  that 
that  system  of  law  Is  best  which  confides  as 
little  as  possible  to  the  discretion  of  the  Judge; 
that  Judge  tbe  best  who  relies  as  little  as  pos- 
sible on  his  own  opinion. 

This  exposition  of  the  relations  of  the  de- 
partments of  our  government,  If  orthodox,  Is 
as  true  of  the  territories  as  of  the  United 
States  and  the  itatea.   Oonsren.  In  the  ezer- 
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else  ot  Its  power  to  disiiose  of,  and  make 
needful  rules  and  rejnilatlonB  respectlDs,  the 
t^ltories  of  tbe  United  States,  treated  terri- 
torial governments,  conslatiug  of  executive,  Ju- 
dicial, and  legislative  departments,  and  con- 
ferred upon  tbem  general  legislative  power, 
and.  In  adopting  tbe  forms  of  tbe  federal  and 
state  systems,  incorporated  with  tbem  the  tbe- 
orles  of  such  autonomies.  .  In  Clinton  v.  Elngle- 
bi-ecbt,  13  Wall.  443,  it  Is  said:  "In  all  tbe 
teiTitoriea,  full  power  was  given  to  the  legis- 
lature over  all  ordinary  subjects  of  legislation. 
Tbe  terms  in  whlcb  it  was  granted  were  vari- 
ous, but  tbe  Import  was  tbe  same  in  all."  In 
the  same  case  It  is  said,  "Tbe  theory  upon 
which  tbe  various  governments  for  portlooa  of 
tbe  territory  of  tbe  United  States  have  lieen 
organized  has  ever  beea  that  of  leaving  to  tbe 
iubabitants  all  tbe  powers  of  self-government 
consistent  with  the  supremacy  and  supervi- 
sion of  national  authority,  and  with  certain 
fundamental  prlocipleB  established  by  con- 
gress." In  Hombuckle  v.  Toombs,  18  Wall, 
ues.  It  la  said:  "As  a  general  tnlng,  subject 
to  the  general  scheme  of  local  government 
chalked  out  by  the  organic  act,  and  sudi  spe- 
cial provMons  as  are  contained  th^ln,  the 
local  legislature  has  been  in  trusted  with  tbe 
enactment  of  the  entire  system  of  municipal 
law,— subject,  also  bowev^,  to  tbe  right  of 
congress  to  revise,  alter,  and  revoke  at  its  dis- 
cretion. Tbe  powers  thus  exercised  by  the 
territorial  legislature  are  nearly  as  extensive 
as  those  exercised  by  any  state  legislature." 
Congress,  In  deference  to  the  spirit  of  our  peo- 
ple, and  to  relieve  themselves,  have  endowed 
tbe  territories  with  the  right  of  self-govern- 
ment, and  subjected  tbem  to  but  few  restric- 
tions. Authorized  to  legislate,  It  is  Inevitable 
that  they  shall  determine  upon  the  subjects 
for  their  action,  within  prescribed  Umitatlons; 
and  it  la  consequential  that,  because  they 
act.  the  subject  Is  prima  facie  rightful.  The 
execotlTe  cannot  dictate  subjects,  but  may 
recommend  them.  j.he  courts  can  do  neither. 
Theirs  Is  the  function  to  administer  tbe  laws. 
"Rightful,"  as  a  qualification  of  "subjects  of 
l^slation,"  is  a  synonym  for  legitimate,  and 
does  not  signify  just,  l^islatlon,— legi^tlon 
consonant  to  justice.  A  subject  may  be  right- 
ful, but  legisktlon  upon  it  may  be  wrongful. 
In  that  It  may  be  In  excess  of  power;  In  that 
it  may  transcend  tbe  limitations  of  tbe  consti- 
tution and  laws.  It  may  be  legal  for  a  terri- 
torial legislature  to  consider  a  subject,  but  the 
enactment  may  be  extrajurisdictional;  and 
the  courts,  without  Infringing  upon  the  privi- 
lege of  tbe  leglslatiu^  to  elect  its  subjects, 
may  declare  that  the  limitations  imposed  by 
the  constitution  and  laws  have  been  disregard- 
ed. Says  Oooley:  "Tbe  rule  of  law  upon  this 
subject  appears  to  be  tliat,  except  where  the 
constitution  has  Imposed  limits  upon  the  leg- 
islative power.  It  must  be  considered  as  prac- 
ticaUy  absolute,  whether  it  operate  according 
to  natural  justice,  or  not.  In  any  particular 
case.  The  courts  are  not  the  guardians  of 
the  rights  of  the  people,  exc^t  aa  those  rights 


are  secured  by  some  oonsUtntional  provision 
whlcb  cornea  within  the  Judicial  cognizance. 
The  protection  against  unwise  or  expressive 
legislation,  within  constitutional  bounds.  Is  by 
an  appeal  to  the  Justice  and  patriotism  of  the 
representatives  of  the  pei^le.  If  this  fail,  the 
people,  In  their  sova^elgn  capacity,  can  correct 
the  evil,  but  courts  cannot  assume  their  rights. 
The  Judiciary  can  only  arrest  the  execution 
of  a  statute  when  It  conflicts  with  the  consti- 
tution. It  cannot  run  a  race  of  opinions,  up- 
on points  of  right,  reason,  and  expediency, 
with  the  lawmaking  pow^.  Any  legislative 
act  which  does  not  encroach  upon  tbe  powi-nj 
apportioned  to  the  other  departments  of  the 
government,  being  prima  tacle  valid,  must  be 
enforced,  unless  restrictions  upon  the  legisla- 
tive authority  can  be  pointed  out  In  the  consti- 
tution, and  tbe  case  shown  to  come  within 
them." 

It  cannot  l>e  pretended  that  tbe  resolutiou 
under  consideration  is  any  encroachment  upon 
the  powers  apportioned  to  either  the  executivd 
or  Judicial  departments  of  the  tmitorial  gov- 
ernment. It  having  been  declared  by  the  su- 
preme court  of  tbe  United  States  that  the 
powers  conferred  by  congress  upon  territorial 
legislatures,  and  exercised  by  them,  are  nearly 
as  extensive  as  those  exercised  by  state  legis- 
latures, it  must  be  conceded  that  the  forego- 
ing law  is  not  less  the  rule  for  the  one  than 
for  the  other.  Both  are  practically  absc^ute, 
within  the  prohibitions  prescribed.  Congress 
having  bestowed  upon  the  territn^al  legisla- 
tures powers  but  little  leas,  If  any,  than  those 
inherent  in  state  legislatures,  It  follows  that 
tbe  said  bodies  occupy  a  relation  to  the  other 
departments  of  taritotial  governments  corre- 
sponding to  that  which  has  prevailed  in  the 
states  since  the  foundation  of  the  government 
There  has  been  no  adjudication  by  tbe  su- 
preme court  of  the  United  States  antagonizing 
this  aa  the  status  of  territorial  legislatures, 
and  -dedsloDs  of  subordinate  tribunals  In  con- 
flict must  be  regarded  as  erroneous.  A  court 
that,  In  coostrulng  tbe  provisions  of  the  or- 
ganic law  conferring  power  on  a  territorial 
legislature,  aH>lles  the  rules  ct  construction 
applicable  to  similar  provisions  In  moniclpal 
ctuirters,  so  conceives  the  nature  of  territorial 
legislatures  that  It  logically  adopts  a  rule  of 
ooDstmction  for  territorial  statutes  more  rigor- 
ous, less  liberal,  than  for  laws  made  by  state 
legislatures,  cliaracterized  as  sovereign,  though 
they  do  not  possess  tbe  attributes  of  such  su- 
premacy. The  supreme  court  of  Utah,  in  this 
assumption,— to  be  found  In  Territory  v.  Dan- 
iels, 22  Pac  1&9,  and  Ellison  v.  Lindford,  2^ 
Pac  744,— enunciates  an  anomaly.  The  su- 
preme court  of  the  United  States  has  npt  so 
degraded  territorial  legislatures,  nor  is  there 
any  decision  of  thatauguat  tribunal  even  faint- 
ly suggesting  such  inferior  status  for  them. 
Territorial  legislatures  confer  charteta,  create 
I  corporations.  The  chaitera  Involved  in  Ter- 
I  ritoty  T.  Daniels  (Utah)  22  Pac.  130,  and  EUi- 
j  son  T.  Lindford  (Utah)  25  Pac.  74^  w«e  ad- 
1  Judged  ODconstltutioDal  because,  in  tbe  exten- 
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4oii  of  corporate  Uiidts,  lands  miles  from  the 
town,  and  not  advantaged,  wer«  heavily  tax- 
ed, and  private  property  was  thus  taken  vtth- 
oot  compensation.  Had  the  charters  been 
granted  by  congress  they  would  have  been 
declared  void,  by  similar  adjudication,  for 
the  same  reason.  The  supreme  court  of  the 
United  States,  in  Lindford  v.  Ellison,  155  U. 
S.  500,  15  Sup.  Ct.  179,  recited  the  facts  and 
rulings  of  the  cause  of  Ellison  v.  Undford* 
in  the  court  below,  but  did  not  approve  the 
dicta  contained,  or  pretend  to  cooaider  them, 
and  simply  sustained  the  motion  to  dismiss 
for  want  of  Jurisdiction.  It  must  be  recog- 
nized that  the  supreme  court  would  not  in- 
ferentlally  recede  from  its  position  that  the 
ponrers  exercised  by  territorial  legislature 
are  nearly  as  extensive  as  those  exwclaed  by 
the  legislature  of  any  state. 

Imbued  with  the  views  we  have  enunciated, 
ami  endeavored  to  forti^  by  reason  and  au- 
thority, we  liave  reached  the  conclusion  that 
the  power  of  the  legislature  to  act  for  itself 
in  providing  subordinates  In  addition  to  those 
furnished  by  congress  has  not  been  restricted, 
either  expressly  or  by  Intendment.byanyactof 
congress,  and  consequently  that  the  Joint  reso- 
lution undOT  consideration  is  an  enactment 
within  the  power  and  discretion  of  the  legis- 
lature, under  the  organic  act,  and  cannot  be 
annulled  by  the  courts.  We  beg  to  refer  to 
the  decision  of  the  supreme  court  of  Oklaho- 
ma (Braithwalte  v.  Cameron,  38  Pac  1084) 
for  a  well-connidered  analysis  of  the  acts  to 
wblch  vre  have  refetred,  and  a  vigorous  sup- 
port of  our  conclusions.  The  Judgment  of 
the  lower  court  is  therefore  reversed,  and  it  Is 
hereby  decreed  that  an  order  dissolving  the 
injunction  granted  shall  be  duly  entered  upon 
the  Journal  of  thi^  oourL 

COIXJER,  HAMILTON,  and  BANT%  JJ^ 
concur. 


TERRITOBT  ex  rel.  CURBT  t.  PBBBZ. 
Auditor,  et  aL 

(SnpresM  Court  at  N»w  Mexico^    Oct  19, 
18860 

Error  to  district  contt.  Santa  Ffi  county;  be- 
fore Justice  N.  6.  LanRhlto. 

Bill  by  George  Carry  against  Demetrlo  Peres, 
as  auditor  of  public  accounts  for  the  territory, 
and  Rufus  J.  Palen,  as  territorial  treasnrer,  for 
■n  injoDction  to  restrain  defendants  from  ex- 
pending, under  a  certain  resoiotlon  of  a  ter- 
ritorial legislature,  the  funds  of  the  territory, 
ia  whidi  proceeding  Tranquilino  Labadie  was 
given  permission  to  intervene.  Petitioner's 
imyer  was  granted,  and  from  an  order  grnnt- 
tng  tte  injunction  defendants  bring  error.  Re- 
versed. 

H.  L.  Warren.  A.  B.  Fall  and  W.  B.  Chlld- 
«a,  for  plaintifls  in  «tor.  B:  L.  Bartlett,  for 
defendant  in  error. 

COLI/IER.  X  The  above  action,  in  another 
form,  involves  precisely  the  same  questions  as 
rece  determined  ia  the  equity  suit  of  Baca  v. 
Peies  CNo.  9>ii  deeded  at  this  term  of  the 


i«r 

court)  42  Pac,  162.  The  reasoning  In  tiiat  case 
applies  equally  to  this,  and  thereiore  no  sepa- 
rate opinion  is  filed  in  this  case,  but  for  the 
reasons  set  out  In  the  opinion  in  that  case  Hi* 
present  case  will  be  reversed. 

HAMILTON  and  BANTZ,  JJ„  eoncur. 


tTNITED  STATES  v.  QWYN  et  al.i 
(Supreme  Court  of  New  Mexico.    Jan.  28, 1888.) 

CONBTITCTIOSAL  LaW— LeOISLATIVB  FoWBB— DB- 

oaiB  iH  Vacation — Timb  of  Applioatioit 

FOR  Whit  of  Ebkor. 
1.  Act  Feb.  IS,  1880  (Comp.  Laws,  {  1829). 
providing  that  the  district  courts  shall  be  at  all 
timea  in  session  and  open  at  any  place  in  the  dis- 
trict where  the  Jndice  ma^  be  for  the  purpose  of 
hearing  and  determining  motions,  rendering  final 
decrees  in  equity,  etc.,  is  within  the  powers  con- 
ferred by  the  organic  acts. 

^2.  Under  Comp.  Laws,  {  1829.  authorizing 
district  courts  to  render  final  decrees  in  vacation, 
where  a  decree  is  so  entered,  and  It  contains  no 
recital  that  it  is  to  become  final  at  a  future  term 
of  court,  the  time  within  wliich  a  writ  of  error 
must  be  sued  out  begins  to  run  from  the  time 
of  rendition,  and  not  from  the  last  day  of  the 
next  tegular  term. 

Error  to  First  Judicial  district  oonrt;  before 
Justice  T.  B.  AxteU. 

Action  the  United  States  of  America 
against  John  Qwyn  and  otheta  to  vacate  a 
patent  issued  to  defendant  Owyn  for  a  tract 
of  mineral  land  patented  as  agricultural  land, 
in  which  there  wag  a  decree  for  defendants, 
and  complainant  brou^t  error.  Defendants 
move  to  quash  tlie  writ  of  error,  and  strike 
the  case  from  the  docket,  on  the  grounds  that 
the  writ  was  not  sued  out  wlthhi  one  year 
from  the  date  of  the  final  decree,  and  the  sn- 
preme  court  has  no  Jurisdiction.  Motkin 
granted. 

N.  B.  Laughlln  and  Flske  ft  Wazren,  for 
tbe  United  States.  GUderaleere  ft  Knaebet 
for  defendant  In  «rror  WllUson. 

REEVES,  J.  On  tbe  26th  day  of  Decem- 
lier,  1883.  the  United  States,  by  Its  attorney 
general.  Instituted  this  suit  to  vacate  a  patent 
to  the  defendant  John  Gwyo  for  a  tract  of 
mineral  land,  patented  as  agricultural  in  char- 
acter, as  descilbed  In  the  bill  of  complaint 
The  district  court  dismissed  the  Mil,  and  the 
complainant  has  brought  the  case  Into  this 
court  by  writ  of  error.  The  motion  of  the  de- 
fendants tn  error  to  quash  tbe  writ  of  error, 
and  strike  the  case  from  the  docket,  is  upon 
tbe  ground  that  this  court  had  no  jurisdic- 
tion of  the  case,  and  because  the  writ  of  er- 
ror was  not  applied  for  or  sued  out  within 
one  year  fnmi  the  date  of  the  final  decree  In 
the  court  below.  Tlie  writ  of  error  was  sued 
out  January  IC,  ISSti,  returnable  to  the  Jan- 
uary term,  1887,  of  tills  court  The  praecipe 
for  the  writ  of  error  bears  the  same  date  of 
the  writ    On  the  9th  day  of  October,  1884, 


1  This  case,  not  having  been  officially  reporteJ, 
la  now  pntdisbed  fay  request 
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In  vacation  of  the  court,  a  decree  was  render-  r 
ed  dlsmlsatng  tbe  blU.  at  the  cost  of  the  com- 
plainant On  March  27,  1860,  the  complain- 
ant In  error  filed  In  the  clerk's  office  its  bill 
of  exceptions  as  allowed  by  the  jndge,  In 
^vhicb  it  is  recited  that.  Issue  having  been 
Joined  upon  the  bill  of  complaint  and  the  eer- 
etal  answers  of  the  defendants  and  the  repli- 
cations to  the  answers,  It  was  ordered  by  the 
court,  and  consented  to  by  the  parties  to  the 
suit,  that  the  testimony  In  the  cause,  oral 
and  written,  of  the  parties,  should  be  sub- 
mitted to  the  Jndge,  at  chambers,  In  the 
county  of  Santa  F6;  that,  on  the  days  men- 
tioned, the  parties,  by  their  solicitors,  appear- 
ed before  the  Judge  of  said  court,  at  cbam- 
bers,  In  the  county  of  Santa  F6,  and  proceed- 
ed to  offer  evidence  in  said  cause,  from  day  to 
day,  until  completed,  when  the  cause  was 
heard  and  submitted;  and  on  October  9,  1684, 
Id  vacation  of  said  district  court,  a  decree  was 
signed  and  filed,  dismissing  complainant's  bill, 
which  decree,  as  recited  tn  the  bill  of  excep- 
tions, became  final  on  February  28,  1885,  the 
some  being  the  last  day  of  the  February  term, 
1SS5,  of  said  district  court  Leave  was  given 
complainant  to  file  a  so-called  "bill  of  excep- 
tions'; by  the  1st  of  June,  1885.  The  bill  of 
exceptions  bears  date  March  23,  1885,  and 
is  signed  by  the  judge.  At  the  regular  June 
term  of  the  court,  the  time  to  file  the  bill  of 
exceptions  was  extended  to  July  10,  1885, 
which  was  so  far  complied  with  as  to  file  a 
statement  of  the  evidence  and  proceedings  on 
the  trial  of  the  cause,  and  which  contained 
the  statement  In  the  bill  of  exceptions  of 
March  23,  1S85,  that  the  decree  became  final 
February  28,  1885,  the  same  being  the  last 
day  of  the  February  term,  1885,  of  said  dis- 
trict court,  and  dated  July  9, 1885,  and  signed 
by  counsel  In  the  case,  but  neither  signed  nor 
approved  by  the  judge.  In  bis  decree,  the 
Jadge  says  that  the  case  was  duly  tried  be- 
fore him,  and  that  the  proofs,  allegations, 
and  arguments  of  the  respective  parties  com- 
plainant and  defendants  were  fully  heard 
and  considered  by  the  court,  and  the  bill  dis- 
missed on  the  merits,  at  the  coBt  of  the  com- 
plainant The  decree  was  signed  by  the 
judge,  and  filed  in  the  clerk's  office,  on  the 
same  day  it  was  pronounced.  No  objection 
was  made  to  the  decree  at  the  time  it  was 
rendered.  There  was  no  recital  in  the  de- 
cree that  It  was  to  become  final  at  the  Feb- 
ruary term  of  the  court,  or  at  any  future 
time.  There  was  no  bill  of  exceptions  to  the 
proceedings  at  the  time,  and  no  extension  of 
time  asked  to  file  ezceptions  or  to  make  up  a 
statement  of  facts. 

Bills  of  exception  must  be  settled  and  sign- 
ed within  30  days  after  the  judgment  is  en- 
tered, unless  the  court  or  judge  shall  en- 
large the  time.  Oomp.  Laws  N.  M.  {  2198. 
In  section  2197  it  Is  provided:  "In  equity 
causes  no  exception  shall  be  required."  The 
connection  shows  that  in  equity  causes  no 
exception  is  required  to  the  decIslcHi  of  the 
court  npcm  matters  of  law  arising  during  the 


progress  of  tbe  cause.  WnUams  t.  nom- 
as (N.  M.)  9  Pac.  850. 

But  the  CMUplalnant  ctrntends  that  tbe  va- 
cation decree  was  vclA  fOr  want  of  Jnriadlc- 
tion  to  render  It,  or  that  if  not  void,  it  did 
not  bec<»ne,  In  contemplation  of  law,  final 
In  the  suise  ot  the  statute,  properly  con- 
strued, until  the  Old  of  tbe  next  term.  In 
February,  1S8S,  and  that  the  writ  of  error 
was  in  time.  The  act  of  February  13,  18S0 
(Comp.  Laws  N.  M.  i  1829),  provides  that 
"hereaftor  the  district  courts  held  in  the  sev- 
eral counties  of  this  territory  shall  be  at  all 
times  In  session,  and  open  at  any  place  In 
the  district  where  the  Judge  thereof  may  be 
for  the  purpose  of  hearing  and  determining 
motions,  demurrers  and  petitions,  granting 
rules  and  orders  and  Interlocutory  decrees, 
perfecting  pleadings  and  putting  causes  at 
issue  in  all  causes  In  law  and  equity,  and 
rending  final  decrees  In  equity  as  well  as 
for  granting  all  extraordinary  writs,  and  Is- 
suing every  kind  and  class  of  process  tbat 
could  or  might  be  issued  by  ssid  courts  at  a 
regular  term."  At  common  law,  writs  of 
error  were  allowed  In  law  cases  and  appeals 
in  chancery  cases.  But  by  section  219:i, 
Comp.  Laws  N.  M.,  "all  causes  either  in  law 
or  equity  finally  adjudged  or  determined  In 
the  district  courts  may  be  removed  Into  the 
supreme  court  of  the  territory,  by  appeal 
or  writ  of  error."  Appeals  may  be  taken 
fr6m  the  Judgment  of  the  district  court  at 
the  term  at  which  the  Judgment  or  decision 
appealed  from  was  rendered,  on  require- 
ments of  the  statute.  Id.  §f  2185-2187. 
Writs  of  error  may  be  sued  out  within  one 
year  from  the  date  of  the  judgment.  Id. 
H  2194-2199.  The  power  of  the  legislative 
assembly  of  this  territory  to  pass  tbe  act  of 
February  13,  1880,  is  called  in  question  by 
counsel  for  the  complainant,  and  hence  It 
is  necessary  to  refer  to  some  of  the  provi- 
sions of  tbe  oi^nic  acts  to  ascertain  the 
powers  of  the  legislature  In  that  respect 
In  general;  the  powers  of  the  legislature  ex- 
tend to  all  rightful  subjects  of  legislation, 
not  inconsistent  with  the  constitution,  and 
laws  of  the  United  States.  Organic  Acts 
Sept  9.  1850  (Comp.  Laws  N.  M.  p.  59,  { 
1851).  "Writs  of  error,  bills  of  exception 
and  appeals  shall  be  aUowed  in  all  cases 
from  the  final  dedsions  of  the  district  courts 
of  the  territory  under  such  regulations  as 
may  be  prescribed  by  law."  Organic  Acts 
Sept  9,  1850,  and  April  7,  1874  (Comp.  Laws 
N.  M.  p.  62,  i  1869).  "The  judicial  power  of 
the  territory  is  vested  in  the  supreme  court, 
in  tbe  district  courts,  probate  courts,  and  In 
justices  of  the  peace."  Organic  Acts  Sept 
9,  1850,  S  1907  (Comp.  Laws  N.  M.  p.  70). 
The  supreme  court  and  the  district  courts  of 
the  territory  possess  chancery  as  well  as 
common-law  jurisdiction.  Orgaalc  Acts 
Sept  9,  1850,  and  April  7,  1874  (Comp.  Laws 
N.  M.  p.  62, 1  1868).  All  laws  passed  by  the 
legislative  assembly  and  governor  of  tbe  ter- 
ritory must  be  submitted  to  congresB,  and. 
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If  disapproved,  shall  be  nan  and  void.  Or- 
gsDlc  Acts  Sept  9,  18S0  (Gomp.  Laws  M.  H. 
p.  51).  {  18o0>.  Tbese  citations  and  others  of 
like  Import  establish  the  power  of  the  legis- 
lative assembly  and  the  governor  of  this 
territory  to  pass  laws  regulating  writs  of  er- 
ror, bills  of  exception,  and  appeals  for  the 
removal  of  causes  from  the  district  courts 
to  the  supreme  court  of  the  territory,  as 
rlghtfnl  subjects  of  legislation;  and  congress 
has  not  disapproved  Its  exercise.  Bom- 
bockle  V.  Toombs,  18  Wall.  648.  The  chan- 
cery and  common-law  Jurisdiction  conferred 
on  the  supreme  court  and  district  courts  by 
these  acts  of  congress  is  coextensive  with 
the  power  of  the  legislature  to  enact  laws 
within  the  prescribed  limits.  The  act  of 
1880,  declaring  *that  the  district  courts  shall 
be  at  an  times  In  session,  with  authority  to 
render  final  decrees  In  equity,  makes  no  such 
provision  as  that  such  decrees  do  not  become 
final  untU  the  end  of  the  next  regular  term 
of  the  coart  "A  decree  which  disposes  of 
&  cause  without  reserving  anything  for  fur- 
ther consideration  Is  flnaL"  2  Danlell,  Ch. 
PI.  &  Prac.  p.  903,  note.  "A  decree  dismiss- 
ing a  bill  upon  the  merits  of  the  controversy 
la  a  final  determination  of  the  cause."  Du- 
tnnt  V.  Essex  Co.,  7  WalL  107.  In  the  case 
of  Clapp  V.  Thaxter,  7  Qtay.  384,  the  coiut 
said:  'Though  Judgments  In  the  courts  of 
law  and  final  decrees  in  equity  are  In  this 
coaotry  matters  of  record,  they  are  deemed 
to  be  recorded  as  of  the  term  of  the  court  In 
which  they  are  passed,  though  not  thai  ac- 
tually spread  npon  the  record.  In  substance 
and  effect,  they  are  deemed  to  be  enrolled  as 
of  the  term."— referring  to  Whiting  v.  Bank, 
13  Pet.  6.  Decrees  are  final  at  the  end  of 
the  term  at  which  they  are  rendered."  2 
Daoiell,  Ch.  PI.  &  Prac.  994,  note.  Rules  of 
practice  relating  to  Judgments  and  decrees 
rendered  at  regular  terms  of  the  court,  with 
fixed  periods  of  duration,  are  not  applicable 
to  Judgments  and  decrees  rendered  between 
terms.  No  action  of  the  court  at  a  regular 
term  Is  required  to  give  validity  to  decrees 
ia  vacation,  and  it  Is  not  shown  that  any 
TOch  action  was  taken  In  this  case.  The  or- 
der to  extend  the  time  to  settle  the  bill  of 
exertions  and  for  other  purposes  could  not 
change  the  character  of  the  decree.  The 
hill  of  exceptions  signed  by  the  Judge,  and 
filed  with  the  clerk  for  registration,  could 
have  no  effect  on  the  decree  pronounced  five 
months  before  that  time.  The  complainant 
had  a  right  to  appeal  from  the  decree  as 
soon  as  it  was  rendered,  or  prosecute  a  writ 
of  error  within  one  year  from  the  date  of 
the  decree.  Under  the  rules  of  practice  in 
the  English  court  of  chancery,  "till  a  decree 
has  been  enroUed,  and  thereby  became  a 
record.  It  Is  liable  to  be  altered  by  the  court 
itself  npMi  a  rehearing:  whilst  a  decree 
which  has  been  enrolled  la  not  susceptible 
of  alteration,  except  by  the  house  of  lords 
or  by  UU  o<  z«Tlew."  2  Danlell,  Oh.  PL  A 
Pnc  IAUl   After  the  Judge  signed  and  filed 


with  the  derk  his  decree  In  this  ease,  tt  was 
final,  and  he  had  no  further  control  over 
it,  nor  did  he  assume  to  have  any  such  con- 
trol, if  that  is  not  Imi^lBd  In  his  signing  the 

biU  of  exceptions. 

The  complainant  further  contends  "that 
the  act  of  1880,  declaring  the  district  courts 
at  all  times  In  session  and  open  for  certain 
purposes,  clothed  the  Judges  with  quasi  leg- 
islative powers,  beyond  the  control  of  the 
legislative  assembly."   Organic  Act  (Comp. 
Laws  N.  M.  p.  71,  I  1916).    All  these  dlffer- 
I  ent  acts  must  be  construed  together,  and, 
when  so  construed,  the  act  empowering  the 
Judges  of  the  supreme  court  to  fix  and  ap- 
point the  times  and  places  of  holding  the 
;  courts  and  to  limit  their  duration  la  not  In 
1  contravention  of  the  act  of  1880,  In  relation 
i  to  practice  In  the  district  courts,  or  the  or- 
j  der  of  the  court  In  fixing  the  terms.  This 
I  act  does  not  change  the  times  and  places  of 
<  holding  the  district  courts,  or  their  dura- 
I  tlon,  but  declares  that  such  courts  shall  be 
I  at  all  times  In  session  and  open  at  any  place 
i  In  the  district  where  the  Judges  may  be,  for 
certain  purposes,  Including  that  of  rendering 
final  decrees.    Rule  1,  regulating  practice 
In  equity  in  the  district  court 

It  Is  further  said  that  district  courts  in 
equity  cases  follow  the  chancery  practice  In 
the  United  States.  In  Hombuckle  v. 
Toombs,  above  referred  to,  the  court  said: 
"The  practice,  pleadings,  and  forms,  and 
modes  of  proceeding  of  the  territorial  courts, 
!  as  well  as  their  respective  Jurisdictions,  were 
I  intended  by  congress  to  be  left  to  the  legls- 
I  latlve  action  of  the  territorial  assemblies, 
and  to  the  regulations  which  might  be  adopt- 
ed by  the  courts  themselves."  Our  opin- 
ion Is  that  the  decree  was  final  when  It  was 
rendered  and  filed  In  the  clerk's  office  for 
registration,  on  the  9th  day  of  October,  1884; 
and,  the  writ  of  error  not  having  been  sued 
out  or  applied  for  within  one  year  from  that 
date,  the  motion  of  the  defendants  la  error 
Is  sustained,  and  the  writ  dismissed;  and  It 
Is  so  ordered. 

LONG,  G.  J.,  and  BRINKEB  and  HEN- 
DBRSON,  concur. 


LBMP  V.  RTUS  et  al. 
(Court  of  AK>eaIs  of  Colorado.    Oct  14,  1896.) 
Sals  ok  AsKMcr— Plbadino— Amcnohbht— Nsw 

Caube  or  AcTio.v. 

1.  A  writing,  in  the  form  of  a  bond,  pro- 
viding that  plaintiff  wns  to  "supply"  the  prin- 
cipal thereio  with  jroods  at  a  fixed  price,  to  be 
paid  when  the  goods  were  disposed  of  by  auoh 
principal,  but  not  restricting  control  of  the 
Roods  by  snch  principal,  or  providing  tor  com- 
miasioDs  on  the  sales  to  be  made  by  him,  imports 
B  sale  to  him,  and  not  an  agency. 

2.  In  an  action  on  a  bond  conditioned  for 
payment  to  fdalntiff  of  a  sum  certain  to  accrue 
from  a  sale  by  the  principal  of  Roods  delivei-cd 
to  him  by  plaintiff,  the  complaint  alleged  that 
the  goods  were  "sold  and  delivered"  to  snch 
prindpaU  and  aa  amended  c<Hnplaint  alleged. 
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ia  Iteti.  that  th^  -wtn  "sap^ied  and  fnnUah- 

cd."  Held,  that  the  amendment  did  not  set  np 
a  new  cause  of  action,  the  liability  of  the  prin- 
cipal in  the  bond  being  the  same  whether  the 
contract  wa*  one  of  sale  or  agency. 

Error  to  district  court,  Poeblo  connty. 

Action  by  William  J.  Lemp  against  O.  D. 
Rjm  and  anotber  on  a  bond.  Judgment  tor 
defendants,  and  plaintiff  brings  error.  Be- 
▼ersed. 

A.  W.  ArrlDgton  and  Vrmj  &  McCorUe. 
for  plaintiff  in  error.  Dlzon  &  Dixon,  for  de- 
fendants In  error. 

THOMSON,  3.  The  second  amended  com- 
plaint was,  on  motion  of  tbe  defendanta, 
Etrioken  from  the  flies.  Final  Judgment  was 
entered  upon  the  order,  and  the  plaintiff 
brings  error.  The  action  was  brought  upon  a 
bond,  or  writing  obligatory,  dated  the  11th 
day  of  March.  1892,  and  subscribed  by  J.  G. 
Cozad,  as  principal,  and  the  defendants,  D. 
D.  Ryua  and  J.  B.  Petrle,  as  sureties,  where- 
by they  bound  themselves  tct  the  payment  of 
(3,000  to  William  J.  Lemp,  the  plaintiCT.  The 
condition  of  the  obligation  was  aa  fcdiows: 
"That  whereas,  the  above  bonnden  J.  G. 
Cozad  has  this  day  made  arrangements  with 
Wm.  J.  Lemp  to  be  supplied  by  him  with 
draught  and  bottled  beer  brewed  by  said 
Wm.  J.  Lemp:  Now,  therefore,  If  the  said 
J.  G.  Coznd  should  pay  to  said  Wm.  J.  Lemp 
all  moneys  coming  due  for  ail  beer  received 
by  said  J.  6.  Cosad.  at  the  rate  of  $8.15  par 
iKirrel  for  draught  beer,  and  $S.OO  per  cask 
for  quarts,  98.S0  per  cask  for  pints,  bottled 
beer,  f.  o.  b.  St.  Louis,  Missouri,  payments 
for  such  draught  beer  to  be  made  weekly,  for 
bottled  beer  as  such  beer  Is  sold,  and  a  state- 
ment for  such  sales  of  keg  beer  or  draught 
beer  to  be  made  ev^y  week  on  every  Mon- 
day, for  bottled  beer  every  first  day  of  the 
month,  then  the  above  obligation  to  be  void; 
otherwise,  to  remain  In  full  force  and  effect." 
There  were  an  original  and  two  amended 
complaints,  in  each  of  which  the  bond  and  its 
condition  were  set  forth  In  fuU.  The  orig- 
inal complaint  alleged  tliat,  in  pursuance  of 
the  terms  of  the  writing,  the  plaintiff,  be- 
tween March  11  and  September  lit  1802,  sold 
and  delivered  to  Cozad  bottled  beer,  brewed 
by  the  plaintiff,  for  the  agreed  prices,  and 
upon  the  agreed  terms,  to  the  aggregate 
umount  of  ¥3,954.!K)  of  which  only  $778.20 
liad  been  paid,  and  donanded  judgment  for 
$3,000,  the  penalty  of  the  bond.  A  general 
demurrer  was  sustained  to  this  complaint. 
An  amended  complaint  was  then  filed,  which 
was  substantially  the  same  aa  the  first,  ex- 
cept that  it  contained  the  additional  allega- 
tion that  ihe  beer  sold  and  delivered  by  the 
plaintiff  to  Cozad  had  all  been  sold  and  dis- 
posed of  by  him.  This  amended  complaint 
waa  also  demurred  to,  and  the  demurrer  sus- 
tained. The  plaintiff  thereupon  filed  a  sec- 
ond amended  complaint,  containing  the  same 
allegations  as  the  Immediately  preceding  one, 
with  the  exception  that,  Instead  of  aUeglng 


that  the  plaintiff  wdd  and  deUvered  the  beer. 
It  stated  that  he  suckled  and  fumlslied  it 
to  Ckmd.  The  last  complaint  was  met  ttf  a 
motion  to  strike  it  from  the  flies  tot  tb»  rea- 
son that  it  stated  a  new  cause  at  actlfm,  and 
one  different  fn»n  that  set  forth  in  tlie  origi- 
nal complaint.  As  we  have  said,  this  motion 
waa  sustained. 

It  Is  argued  that  the  writing  is  not  soffi- 
clmt,  under  the  statute  of  frauds,  to  bind  the 
defendants,  because,  while  the  obligation  It- 
self waa  subscribed  by  them,  the  condition 
was  not  The  motion  does  not  raise  that 
question,  even  Indirectly,  and  we  cannot  trav- 
el outside  of  the  record  to  determine  it.  De- 
murrers having  been  sustained  to  the  original 
and  first  amended  complaints,  the  second 
amended  complaint  became  the  onl>'  pleading 
of  the  plaintiff  in  the  case.  There  was  no 
demurrer  to  It  It  was  stricken  out  for  a 
reason  which  did  not  in  any  manner  affect 
Its  sufflciency,  and  the  aole  Question  present- 
ed by  the  record  is,  was  the  court  correct  In 
holding  that  the  cause  of  action  was  changed 
by  the  new  pleading?  If  that  ruling  can  be 
upheld,  the  judgment  most  be  atllrmed;  oth- 
erwise, reversed.  The  contention  of  counsel 
is  that  the  original  complaint  stated  a  cause 
of  action  arising  oat  of  a  sale  of  the  goods 
to  Cozad,  in  virtue  of  which  he  became  the 
absolute  owner,  whereas  the  sec<md  amended 
complaint  stated  one  arising  out  of  a  deliv- 
ery of  the  goods  to  Cozad,  to  be  held  and  dl»> 
posed  of  by  hbn  as  the  agent  merely  of  the 
plaintiff;  and  that  the  cause  of  action  last  al- 
leged is  80  essentially  different  from  the  first 
that  to  permit  the  pleading  setting  It  forth  to 
stand  would  be  a  perversion  of  the  purposea 
for  which  amendments  are  allowed.  We  find 
ourselves  unable  to  agree  with  counsel  in  any 
of  the  positions  they  have  taken  concerning 
these  pleadinga.  We  think  that  the  written 
instrument  by  which  the  character  of  the 
transaction  must  be  determined,  contemplat- 
ed a  sale  to  Cosad.  The  plaintiff  waa  to 
"supply"  Cozad  with  beer  at  a  fixed  price 
per  barrel  or  cask.  This  price  was  to'  be 
paid  by  Cozad  to  the  plaintiff.  Payment  it 
la  true,  was  not  to  be  made  immediately  up- 
on the  receipt  of  the  goods.  For  the  araugnt 
beer  received,  Cozad  waa  to  pay  every  week, 
and  for  the  bottled  beer,  as  it  waa  st^d,  upon 
statements  to  be  made  on  the  first  day  of  ev- 
ery  month.  But  there  were  no  restrictions 
Imposed  upon  Cozad  in  the  handling  of  the 
goods.  There  were  no  commissions  reserved 
to  him  upon  sales.  He  could  sell  them  for 
such  prices  as  he  might  see  fit  What  be  was 
to  pay  did  not  depend  upon  what  be  might 
receive.  The  object  in  not  exacting  pay- 
ments until  after  sales  was  only  to  make  it 
easy  for  him  to  discharge  bis  obligation,  and 
the  statements  required  were  tor  the  purpose 
of  enabling  the  plaintiff  to  see  that  he  had 
complied  with  his  contract.  The  money  which 
he  was  to  pay  was  not  on  account  of  sales 
made  by  him  for  Lemp.  It  waa  8tipo> 
I  lated  price  of  beer  deUvered  to  him  in  confld- 
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era  Hon  oC  his  agreement  to  p«y  that  price  tot 
it  By  tbe  temu  of  the  contrwit,  It  waa  mon- 
ey coming  doe  from  blm  to  I^emp  fOr  beer 
leeelred  hy  Um.  After  tt  was  delivered  to 
blm  he  had  that  dominion  orer  It  whldi  bfr 
tonga  to  an  owner.  We  find  In  the  tranaac- 
tSm  all  Oie  eleaaenta  of  &  aale,  and  none  of 
sn  agency.  The  original  complaint  alleged 
a  sale  In  terms,  and  the  complaint  which  was 
itricken  oat,  flawing  the  langnage  of  the 
ccmtract.  alleged  a  aale  In  effect;  ao  that  the 
distinction  which  la  attempted  between  Qie 
two  relates  to  worda  and  not  to  substance. 
Bnt  It  does  not  matter  very  much  wbetber 
Cozad  took  the  goods  as  owner  or  agent.  The 
plalntlfTa  cause  ot  acOxm  agalnat  ttie  defend- 
ants waa  the  defonlt  of  Gozad  In  the  pay- 
ment (tf  ft  debt  for  which  they  made  them- 
selres  responslblfc  In  whatever  capacity  Co- 
md  acted,  the  debt  waa  the  same.  Its 
nmnunt  and  the  contingencies  npcm  which  It 
was  payable  were  the  same.  Whether  he  was 
pi::-c1i:tser  or  agent,  his  Indehtednefls  was  flg- 
nrvfl  in  the  same  way,  and  arose  out  of  pre- 
Hsely  the  same  facts.  Tbereft»«,  even  If  It 
mlifbt  be  said  that  the  last  complaint  gives  a 
character  to  Cozad's  possession  different  from 
that  given  In  the  first,  yet  the  debt  upon 
which  the  defendant's  liability  is  predicated, 
n!t  It  Is  allejred  In  the  last  complaint,  being 
Identical  with  that  attempted  to  he  set  forth 
In  tlie  first,  the  court  erred  in  hoMIng  that  tt 
stated  a  new  cauae  of  action.  The  Judgment 
nmst  be  reveraed.  Beveraed. 


DrXCAN  V.  LAST  CHANCE  DITOH  CO. 
(Court  of  AKieals  of  Colorado.  Oct.  14.  189&.) 
Co!iTBACT  roK  USB  ov  iBRiOATtKO  DrrcB^Sur- 

nCIBNOT  or  EvtUSNCB. 

On  an  issue  as  to  the  prior  existence  of 
t  lost  contract,  between  plaintiff's  grantor  and 
def«-ndant.  ^ving  the  right  to  the  oae  of  de- 
fendant's irngatinfr  ditch,  such  grantor  testified 
that  it  waa  In  writing,  and  tliat  the  other  per- 
sons hsTing  knowledge  thereof  were  dead.  He 
could  not  testify  witii  certainty  who  the  other 
signers  were,  and  there  was  no  evidence  that 
ther  were  anthorised  to  act  fov  defeoidant. 
Defeadaat  iwodneed  an  absolnte  deed  from 
>nch  grantor  of  a  right  of  way  for  its  ditch, 
■od  a  contract  admittedly  signed  at  about  the 
date  of  the  alleged  contract  in  snit,  proTiding 
for  the  plating  of  a  dam  «t  a  certain  tdace,  but 
giTing  no  rights  in  the  ditch.  Beld,  that  a  find- 
ing for  defendant  was  justified. 

Error  to  district  court.  Weld  county. 

Aetlon  by  Mary  W.  Duncan  agalnat  the 
Last  Chance  Ditch  Company  for  breach  of 
contract  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Guy  D.  Duncan,  for  plaintiff  In  &roT.  J. 
Earner  Mills,  tat  defendant  In  ermr. 

THOMSON.  J.  Tike  complaint  aUegea  that 
la  the  year  1874  an  agreement  waa  entered 
hito  between  Bllaha  Duncan,  the  grantw  of 
the  plaintiff,  and  the  defendant,  the  owner 
itf  the  liaat  Chance  dltdi,  whereby.  In  con- 
rtderatloc  of  the  conatractkm  and  mainte- 


nance by  BHaha  of  a  dyke  along  the  bank 
of  the  credc  from  which  the  ditch  took  Ihi 
water,  the  defendant  .granted  to  him  and  hto 
assigns  the  right  to  the  perpetual  nae  of  the 
water  of  the  creek  fbr  the  Irrigation  <tf  a  tract 
of  land  owned  by  him.  and  the  right  to  con- 
trol the  head  gate  through  which  the  water 
flowed,  so  faras  might  be  necessary  fortbepur- 
poae of  Buch Irrigation;  atso,therlghttoaaeth* 
watn  to  fill  a  pond  upon  the  land  during  the 
winter  mcaiths.  each  year,  for  the  pmpoae  of 
cutting  lee  therefrom.  It  Is  alleged  that  Ellsha, 
and  the  plaintiff  as  his  aucceasor  In  Intoest, 
k^t  and  maintained  the  dyke,  and  naeO  the 
water  for  Irrigating  the  land  and  filling  the 
pond,  each  year,  until  188d.  when  the  defend- 
ant, by  locking  the  head  gate  and  diverting 
the  water,  prevented  the  further  nae  by  the 
plaintiff  of  the  water  for  the  Irrigation  of  the 
land  or  t(x  the  filling  of  the  pond.  Tbe  prayer 
la  tot  damagea.  and  a  decree  eatabUahlng  the 
right  of  the  plaintiff  to  the  use  of  the  water 
for  the  {wrpoeeB  mentioned.  There  waa  an 
answer,  which  denied  the  agreement  and  aU 
the  allegations  concerning  tt;  also,  a  cross 
complaint,  which  alleged  the  ^ecutlon.  on 
February  14,  1873,  by  Elisha  Duncan  to  the 
defendant  of  a  deed  conveying  to  It  the 
right  of  way  for  Its  ditch  through  Us  land  in 
conidderatlon  of  $285,  paid  to  him,  and  a 
written  contract,  dated  November  4,  1874,  by 
which,  he  agreed  that,  in  consideration  of 
the  construction  by  the  defendant  of  Its  dam 
In  a  certain  specified  place,  and  not  else- 
where, he  would  be  responsible  for  all  dam- 
age that  might  be  done  by  water  breaking 
over  the  bank  below  the  head  gate.  The  ci-obs 
complaint  alleged  the  ownership  and  exclu- 
sive right  of  control  of  the  ditch  to  be  In  the 
defendant,  charged  the  plaintiff  with  ceitain 
acts  of  interference  with  the  ditch  and  the 
h3ad  gates  to  the  injury  of  the  defendant,  and 
prayed  appropriate  relief.  The  only  witness 
to  the  agreement  set  forth  In  the  complaint 
waa  Elisha  Duncan.  He  stated  that  it  was  in 
writing,  that  all  other  parties  who  had  any 
knowledge  of  it  were  dead,  and  that  it  was 
lost  He  admitted  the  execution  of  the  deed 
and  contract  alleged  in  the  cross  complaint, 
and  the  receipt  by  him  of  the  money  for  the 
right  of  way.  According  to  bis  testimony,  the 
lost  agreement  was  drawn  by  him,  and  the 
parties  to  it,  as  he  prepared  It,  were  the  de- 
fendant, himself,  and  one  Mulverhlll.  It  pro- 
vided for  the  furnishing  of  water  by  the  de- 
fendant to  irrigate  160  acres  of  bis  land  and 
40  of  MulverhiU's.  He  presented  it  to  Mul- 
verhiU,  who  declined  to  be  a  party  to  it,  or  to 
be  In  any  way  interested  in  It  He  then  told 
the  defendant  that  he  would  take  the  whole 
eontroct  himself.  He  could  not  state  whether 
the  contract  as  originally  drawn,  was  exe- 
cuted by  the  defendant  or  whether  anotlier 
was  prepared.  The  contract  set  out  in  the 
cross  complaint  was  In  evidence,  and  he  stat- 
ed that  it  and  the  lost  agre^ent  were  made 
at  or  about  the  same  time.  There  was  noth- 
ing In  the  agreemoil;  aa  he  testified  to  It,  con- 
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cendng  flw  pond,  or  water  to  fin  it  irltli,  m 
Ice  to  be  cat  from  tt  He  that  the  only 
agreement  which  obligated  him  to  keep  up 
the  dyke  was  contained  In  the  contract  averred 
In  the  erosB  complaljit,  and  If  It  was  not  In 
that  contract  there  was  no  agreement  wWch 
bonnd  him  to  do  bo.  He  coold  not  bkj  who 
signed  the  lost  agreement  He  nude  It  .with 
Mr.  Bnrlffldtw  and  Mr.  Fleming,  both  of  whom 
were  dead,  and  thought  It  likely  that  th^ 
signed  It  He  did  not  know  whether  they 
were  officers  of  the  defendant  or  not,  but 
thought  It  probable  that  Surbrldge  was  one. 
The  general  tendency  of  the  evidence  for  the 
defendant  waa  In  (q>posttlon  to  tiie  plalntlirs 
claim,  and  there  waa  evidence  tending  to  snp- 
port  the  charge,  contained  In  the  cross  com- 
plaint, of  Interference  with  the  ditch.  There 
was  Judgment  against  the  plaintiff,  and  a 
decree  restraining  her  fran  Interfering  with 
the  ditch.  From  the  jndgment  and  decree  the 
plaintiff  prosecutes  error  to  this  court 

Ooonsel  t<a  the  plaintiff  has  failed  to  ftimlsh 
UB  with  a  staigle  reason  why  the  Judgment  be- 
low diould  be  rerened.  Upon  the  indefinite, 
uncertain,  and  confused  testhnony  of  Mr. 
Dnncan,  we  do  not  see  how  It  could  be  ad- 
Judged  that  any  agreonent  was  ever  made 
between  btm  and  the  defendant,  other  than 
ttiat  set  out  In  the  ooss  complaint  There 
waa  certainly  no  agreement  shown  which  en- 
titled him  to  any  water  for  his  ponQ,  and 
ttun  was  none  requiring  the  work-  to  be  done 
upon  the  dyke,  which  ia  alleged  to  be  12ie 
consideration  <tf  titie  plaintiff's  right  to  water 
for  irrigating  purposes,  because,  according  to 
Mr.  Duncan,  that  agrennent  was  In  the  con- 
tract set  forth  in  the  cross  ctnnplalnt  and  If 
It  was  not  In  that  contract,  it  never  was  made. 
Bat  it  waa  not  there,  so  that  the  alleged 
agreement  to  supply  water  for  irrigation  was, 
at  best  a  nudum  pactum.  Mr.  Duncan  was 
unable  to  say  whether  the  neeotlatloos  f« 
the  agreement  were  had,  or  the  agreement 
made,  with  any  person  authorised  to  act  tor 
the  d^endant  If  there  waa  such  agreement 
at  all,  it  was  In  writtog;  but  whether  the 
one  first  prepared,  whidi  Included  Mulver- 
hlll's  land,  was  aseid,  or  whether  another  was 
written,  and,  if  so,  whether  it  contained  the 
same  provisions  for  Irrigating  the  plaintiff's 
land  as  the  first  whetber  It  was  signed  by 
anybody,  and,  if  It  was,  whettier  the  person 
or.  persons  dgning  It  for  the  defendant  had 
any  authmity  to  do  so,  there  was  no  ptoot 
irbatever.  The  trial  court  could  not  w^ 
have  found  otherwise  than  It  did  upon  the  sub- 
ject of  tile  agrennent  and  there  was  suffi- 
cient evidence  to  warrant  the  Injunction.  We 
must  therefore  affirm  the  Judgment  Affirmed. 


PARKER  V.  PEOPLE. 
(Coort  of  Appeals  of  Colorado.    Oct  14,  1895.) 
OisTS  IN  Criminal  Cases. 
1.  Gen.  St  S  408  (Mills'  Ann.  St  |  685), 
fimlting  Qie  namber  of  wltnessce  for  whidi 


judgment  for  costs  can  be  taxed  to  four  xat- 
IPBB  the  coart  certifies  that  more  were  necet> 
aary,  applies  only  to  dvll  cases. 

2.  A  reversal  of  a  judgment  taxiag  coats 
asralnst  defendant  in  a  criminal  case  canoot 
be  had  cm  the  groand  that  an  nnnecessary  nont* 
ber  of  wito esses  were  summoned  by  the  prose- 
cntion  or  for  the  allowance  of  unnecessarf 
costs,  unless  It  affirmatively  appears  that  there 
was  a  flagrant  abuse  of  discraooa  on  the  part 
at  the  officera  of  the  court 

Brror  to  district  court,  Fmntmt  county. 

wnilam  a  Parker  was  conWcted  of  man- 
slaughter, and  brings  error  to  have  the  Judg- 
ment, In  so  far  as  It  taxed  costs,  reviewed. 
Affirmed. 

J.  J.  McFeely,  for  plaintiff  In  moe.  B.  U 
Carr,  Atty.  Gen.  (F.  P.  Secox  and  Oalvln  E. 
need,  ot  counsel),  toi  the  Peoj/le. 

REED,  P.  J.  Plaintiff  waa  charged  with 
murder,  cmvicted  of  voluntary  mansUiugfa- 
ter,  and  was  sentenced  to  the  penitentiary 
for  six  years.  The  case  Is  not  brought  to 
this  court  to  have  the  conviction  reversed, 
but  tar  a  review  <it  the  Judgment  of  the  dis- 
trict court  taxing  coats.  A.  Judgmwt  for 
costs  of  prosecution  vras  rendered  agaimst 
him  for  984a.ua.  A  motion  was  made  by 
plaintiff  to  retax  the  costs.  A  hearing  was 
had,  and  the  amount  ot  the  Judgment  re- 
duced to  «67Ql96,  which  Is  brought  here  for 
review.  Three  ot  the  asslgnmento  of  aror 
may  he  consolidated;  That  the  court  ored 
in  allowing  fees  to  more  than  four  wit- 
nesses; In  allowing  sherifTs  f^  tor  sum- 
moning mwe  than  four  witnesses;  and  fees 
to  the  clerk  for  more  than  four  witnesses. 
Another  is  the  supposed  enw  of  the  court  In 
allowing  coets  for  summoning  talesmen  upon 
a  special  venire  for  jurors. 

The  provision  of  the  criminal  law  (Oen. 
St  I  964;  Mills*  Ann.  St  |  1471)  is:  '-In 
any  case  where  any  person  or  persons  shall 
be  convicted  of  any  crime  or  misdemean- 
or In  this  chapter  specified  or  of  any  .at 
common  law,  the  comt  shall  give  Judgment 
that  the  offoider  or  offenders  so  ctrnvlcted 
shall  pay  the  costs  of  prosecution.'*  This 
section  was  adopted  from  the  criminal  law 
of  the  state  of  Illinois  at  the  organization 
of  the  territory  in  18G1,  and  has  continued 
to  be  the  statute  up  to  the  present  time. 
In  the  criminal  law  tiiere  appears  no  re- 
striction or  limit  to  the  amount  of  costo 
of  prosecution,  only  that  the  itenu  of  cost 
must  necessarily  coutorm  to  the  tee  bill, 
and  that  the  cha^  for  each  service  shall 
not  exceed  the  amount  allowed.  The  whole 
matter  appears  to  have  been  left  to  the  dis- 
cretion of  the  jntwecutor  and  the  court  The 
contoation  of  couiumI  tor  appellant  Is  that* 
the  costs  in  this  case  are  controlled  by  sec- 
tion 408,  Oen.  St  (section  6S5,  Mills'  Ann.  St), 
as  follow:  "In  no  case  bi  the  district  court 
shall  the  fees  of  more  than  four  witnesses 
be  taxed  against  the  party  against  whom 
Judgment  shall  be  given  for  costs,  unless  the 
court  shall  certify  <m  th^  mtontes  that 
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mors  tlMUi  four  witnesses  were  really  neces- 
sary; In  whlcb  case  the  derk  shall  tax  the 
costs  of  as  many  witnesses  as  the  conrt  shall 
so  catuy."  This  section  was  also  adopted 
from  the  statnte  ZUlnola  at  the  first  ses- 
slcm  of  the  tsRltoiial  leglslatnre,  and  has 
been  ccmtlnned  to  the  present  time;  In  JM- 
xujSa  it  was  the  law  in  cItU  cases  from  184S 
to  1874,— nearly  30  years.  The  questkm  here 
presented  la  whethw  tt  Is  aMdlcahle  and 
controlling  In  criminal  cases.  In  Illinois*  as 
in  this  state,  it  has  always  been  r^cuded  aa 
pertaining  to  civil  cases  only.  In  all  the 
years  that  It  was  In  fwee  la  the  state  of  nil- 
uots,  I  can  find  no  case  where  an  attempt 
was  made  to  api^  It  to  otanlnol  pnsecn- 
tions;  consequently  we  can  find  no  coostmc- 
tlon  of  it.  except  In  dvll  cases,  where  tb»e 
are  seTeral  Tfat^  of  conrse,  Is  negative  an- 
tborlt7,  but  not  without  amtroUtng  frace. 
It  appears  to  have  beea  tacitly  conceded  that 
It  had  no  application  In  criminal  prooecn- 
tiooflL  As  fOr  as  we  Ixare  been  able  to  dls- 
cuver,  this  is  the  first  Instance  In  which  it 
is  songht  to  so  apply  It.  If  there  has  been  a 
farmer  instance,  the  Rsearches  of  connsd 
and  this  court  should  have  unearthed  It  In 
the  statute  books  It  Is  In  the  Civil  Code,  and 
is  so  designated,  and  the  legislatures  in  re- 
adfq>tinff  It  have,  in  ervy  Instance,  dme  so 
as  a  part  of  the  (XtU  Oode,  and  have  never 
evinced  any  Intention  of  extending  it  to 
criminal  coses.  We  conclude  that  the  sec- 
tion is  confined  to  dvll  cases,  and  that  It 
was  not  the  Intention  of  the  legislature  to 
extend  it  to  criminal  proceedings.  Had  It 
been  thought  necessary  and  pr<^>er,  tt  would 
have  been  embraced  In  the  Grhnlnal  Code. 
As  it  is,  there  is  do  limit  to  the  number  of 
witnesses  nor  costs  In  a  criminal  iwosecution, 
except  the  discretion  of  the  sworn  officers 
In  charge;  and  unless  there  was  flagrant 
abuse  of  such  discretion,  and  the  fact  dear- 
ly established,  tliwe  is  notliing  for  this  court 
to  review. 

Whether  or  not  an  unnecessary  number  of 
witnesses  were  summoned  on  the  part  of  the 
prosecution  we  have  no  means  of  knowing. 
Erery-day  experience  teaches  us  that  In  some 
prosecutlonB  two  or  three  witnesses  are  suffi- 
cient; while  In  others,  particularly  of  the 
gravity  of  the  chaise  upon  which  the  plain- 
tiff was  convicted,  fifty  might  be  needed  and 
hidispensable.  There  are  no  facts  presented 
in  this  case  from  which  the  necessity  of  a 
greater  or  less  number  of  witnesses  can  be 
determined,  nor  as  to  the  necessll?  of  other 
costa  incurred.  The  rule  In  regard  to'  re- 
Tiews  In  courts  of  last  resort  la  clearly  and 
concisely  stated  by  Chief  Justice  Walte  In 
Boley  V.  Griswoid,  20  Wall.  488:  "In  a  court 
of  error,  presumption  Is  in  tavoT  of  the  va- 
lidity of  the  Judgment  brought  nuder  con- 
sideration. Error  must  appear  affirmatively 
bef(H:e  there  can  be  a  reversal."  The  mat- 
ter was  called  to  the  attention  of  the  court, 
on  the  motion  to  retaz  the  costs.  There  ap- 
peals to  have  been  a  careful  examination, 


and  the  Judgment  reduced  flT&  The  court 
very  properly  decided  that  the  section  reUed 
upon  had  no  appUcatton.  Nothing  Is  shown 
to  estaMlsh  the  fact  that  nnneoeasaiy  costs 
wen  created  and  taxed,  nor  any  abuse  of  the 
discretion  vested  In  the  court  or  prosecuting 
officer.  The  legal  presumption  of  the 
larlty  of  the  Judgment  must  prevail,  and  the 
Jttd^ent  be  affirmed.  Affirmed. 


KINKBL  V.  HARPBB. 
(Ooort  of  Appeals  of  Cdorado.   Oct  14,  ISQBw) 

NsaOTlABLB  InSTBUHCNTS — DbTBXSBS— C0IIPI.UIIT 

— Bona  Fidb  Holdbrs. 

1.  Where  botes  given  to  a  coiporati<m  by 
Tarious  persons  In  payment  of  Bubscriptions  to 
its  capital  stock  are  assigned  to  a  trustee,  to- 
gether with  some  of  the  stock  itself,  to  collect 
for  the  payment  of  bonds  issned,  at  the  same 
time,  to  raise  money  to  complete  the  work  for 
which  the  corporation  was  ormoiEed,  sndi  trus- 
tee may.  In  l)ebalf  of  the  bondholdus,  mdntain 
an  action  <m  any  of  the  notes,  regaidless  of  de- 
fenses that  may  exist  aa  agaiuBt  the  oorpwation 
Itself. 

2.  The  comi^lalnt  In  an  action  on  a  note  at 
lexed  that  it  was  (»•  of  a  aeries  of  notes  giTcn 

by  Tarious  persons  for  subscriptions  to  capital 
Block  of  a  canal  company;  that  the  company  as- 
sisned  to  W.,  as  trustee,  the  notes,  togethw 
with  100  shares  of  stock,  to  secure  the  payment 
of  certain  bonds  Issued,  which  bonds  were  nego- 
tiated to  raise  funds  for  completing  the  com- 
pany's canal;  that  plaintiff  Is  W.'s  successor 
in  the  trust,  and  that  enough  had  not  been  col- 
lected from  the  notes  and  cai^tai  stock  to'  pay 
the  bonds.  Held,  that  the  complaint  was  de- 
fective in  failing  to  aver  that  the  bonds  were 
actually  sold  for  a  valuable  consideration  paid 
to  the  company  or  to  the  trustee  by  the  holders 
in  whose  interest  the  suit  was  brought. 

3.  Where  a  note  Is  valid  at  its  InceptltMi,  a 
default  in  the  performance  of  an  executory 
ameement  between  the  original  parties  wiU  not 
defeat  a  recovny  by  a  transferee  for  value,  be- 
fore maturity,  though  he  had  knowledge  of  the 
aicreement, 

4.  Where  notes  given  to  a  corporation  by 
subscribers  to  its  capital  stock  for  the  purpose 
of  enabling  it  to  raise  mou^  to  comidete  the 
work  for  which  it  was  organized  are  trans- 
ferred to  a  Trustee  to  hold  as  security  for  the 
liquidation  of  bonds  issued  at  the  same  time, 
such  trustee  Is  not  the  agent  of  subsequent  pur- 
chasers of  the  bonds,  and  his  knowledge  of  a 
collateral  agreement  cannot  be  attributed  to 
them. 

Appeal  frmn  district  ooort,  Morgan  county. 

Action  by  Bralnard  D.  Harper,  as  successor 
In  trust  to  John  U.  Wallace,  trustee,  asainot 
Charles  W.  Klnkd,  to  Tecov»  oa  a  note  pay- 
able to  the  Bijou  Kflservdr  &  Canal  Com- 
pany. Frmn  a  Judgment  sustaining  a  demurs 
m  to  the  KOBW&c,  defendant  appeals.  Re- 
versed. 

H.  N.  Haynes,  for  appellant    W.  A.  Hill, 

for  appellee. 

BISSELL,  J.  This  action  started  as  a  sim- 
ple suit  on  a  promissory  note  dated  the  15th 
of  February,  1890,  whereby,  one  y^r  after 
date,  the  appellant,  Klnkel,  promised  to  pay 
the  BIJou  Reservoir  &  Canal  Company  9206, 
with  a  certain  specified  interest   in  the  orig- 
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Inal  complalii^  Super,  tlie  appellee,  siinpfy 
aTcned  an  Indonement  and  tranter  to  him 
as  trustee,  whereby,  as  he  steaded  It,  there 
came  to  talm  the  riflfht  of  aotkm  against  the 
maker.  On  demaxrer  the  complahit  was  hdd 
losnfflcient,  apparen^r  because  It  fsllcd  to 
state  the  terms  of  the  trnst  out  of  which  the 
trustee's  title  spmng.  We  are  sot  ccmcaned 
with  the  reffolarlty  or  ^ivfety  of  this  mllng. 
The  plaintiff  accepted  the  result,  and  filed  an 
amended  convlnint.  vrhkSb  the  d^endant  an- 
swtfed.  The  acswera  were  demmred  to,  and 
on  the  Issue  of  law  thus  formed  Judgment 
was  rendered  for  the  plalntlCF,  aod  the  case 
Is  bronsht  here  lay  ai^>eBl.  To  apprdiend  the 
situation,  we  are  compelled  to  state  the  gen- 
eral featores  and  allegations  of  the  complaint, 
as  wen  as  the  substantive  matters  contained 
In  the  two  defenses  which  were  adlndged  In- 
sufficient The  complaint  set  out  the  lostni- 
ment  whereby  the  trust  was  created.  Omit- 
ting such  of  the  det^ls  as  are  not  essential  to 
the  discussion,  the  instrument  la  general  re- 
dted  that  the  Kserrohr  and  canal  company,  on 
the  date  of  Its  execution,  filarch  1,  1880,  as- 
rigoed  to  John  M.  Wallace,  as  trustee,  spndry 
notes  of  the  stDc^h(dd«)i  ot  the  company 
amounting  to  920,000.  Tlie  notes  were  stated 
to  hare  been  given  by  various  persons,  and  to 
bear  date  the  15th  of  Tebmary,  18D0,  and  to 
be  payable  one  year  after  date,  with  Intraest 
There  was  also  a  recitation  of  the  transfer  to 
the  trustee  ct  100  shares  of  the  stock  of  the 
company  at  the  par  value  of  910,000.  The 
transfw  of  the  notes  and  the  stock  was  al- 
lej^ed  In  apt  and  legal  terms,  and  was  stated 
to  have  been  made  to  secnre  tbe  payment  of 
a  series  of  16  debenture  bonds  of  the  vplne 
of  91>000  each,  which  the  company  Issued  on 
that  date.  These  bonds  were  to  be  negotiat- 
ed to  raise  funds  for  the  purposes  of  the  com- 
pany. WbeOier  arrangements  tar  the  dlerpo- 
^tion  of  the  bcmds  had  been  antecedently 
made,  or  were  to  follow  the  execution  of  tba 
trnst  and  the  delivery  of  Qie  seeorltleB  to 
the  trustee,  does-  not  appear.  There  was  at- 
tached to  the  writing  creating  the  trust  a  list 
of  the  various  notes.  The  complaint  contain- 
ed a  copy  of  the  receipt  tilildi  was  Issued  to 
each  of  the  makers  of  the  notes,  which  In  gen- 
eral expressed  the  receipt  of  a  note,  and  its 
amount  together  with  a  statement  that  It 
was  one  of  a  soies  of  notes  aggregating  9S0,- 
000,  taken  for  subscriptions  to  the  stock  ot 
the  company  at  the  date  named.  According 
to  the  tenuB  of  tiie  receipt,  60  per  cent  of  the 
fftock  was  to  Issne  when  the  note  should  be 
paid.  The  remaining  CO  per  cent,  to  which 
the  subscriber  would  be  entitled  if  all  the 
notes  were  paid,  was  subject  to  a  deduction 
computed  and  based  on  the  proportton  which 
the  unissued  SO  per  cent  of  the  stock  would 
bear  to  whatever  amount  ot  notes  might  be 
unpaid  and  uncoIlectiUe.  From  this  It  will 
be  seen  that  50  per  cent  of  each  subscriber's 
stock  was  subject  to  an  uncertain  and  an  tn- 
deflnlte  deduction,  and  only  one-half  was  to 
be  delivered  on  the  payment  of  his  paper. 


The  sdiedule  of  all  the  notes  was  aanend  to 
tbe  pteadhog.  After  setting  up  these  fiacta,  the 
pbilntiff  set  out  the  note,  and  alleged  that  on 
the  1st  of  Uarch,  for  a  'Valid  con^drntian," 
tbe  notes  were  sold,  and  assigned  to  tbe  tntB- 
tee.  Tbe  original  writing  provided  for  a  bup- 
oessor  In  trust  and  by  proper  averments  It 
was  made  to  appear  that  Harper,  who  brougbt 
the  salt,  waB  the  legitimate  successor.  Tbe 
pleader  then  averted  that  eooagb  had  not 
been  collected  tnnn  the  notes  and  capital 
stock  to  pay  tlie  debenture  bonds,  and  con- 
cluded with  an  allegation  that  the  greater 
part  of  tlie  bonds  were  unpaid.  One  of  tlK 
difficulties  In  the  case  is  raidered  ai^iarent  by 
this  statemttit  It  sprhigs  frum  tbe  failure 
of  tba  Reader  to  stats  some  facta  which  must 
aKtear  to  entitie  htan  to  recover.  It  likewise 
mid«v  It  exceedingly  difficult  to  state  what 
the  law  Is  by  wlddi  the  rights  of  the  parties 
must  be  measured  and  determined.  There  is 
no  averment  of  the  absolute  Issue  and  sale  of 
the  16  bonda.  So  far  as  can  be  gatitered.  the 
bonda  were  probably  Issued  by  the  company, 
but  whether  they  were  disposed  of,  and  the 
cash  received,  by  tbe  trustee  or  tbe  company, 
nowhere  appeara.  The  sale  of  tbe  bonds  and 
the  receipt  of  tbe  purchase  inlce  are  facts  ab- 
solutely easoitlal  to  tbe  appUcatko  of  the 
.principles  for  which  the  anieUee  contenda 
They  are  likewise  necessary  to  tbe  aaoertaln- 
ment  of  tiie  validly  ot  tbe  defenass.  aa  will 
be  very  apparent  ftom  a  socdDCt  statoncmt  of 
their  substance. 

Two  mattera  were  pleaded  separate.  The 
first  was  a  want  ot  consideration.  The  baste 
of  tbe  plea  consisted  of  allegations  req^ecUng 
the  terms  and  character  of  the  subscriptioD 
and  the  status  of  the  capital  stock  ot  the  com- 
pany. The  pleader  averred  a  represKitati<»i 
by  the  oonvany  of  Its  posseseUm  of  300  aliares 
of  unsubscribed  capital  stock  of  the  par  value 
of  9100  per  abare.  Two  hundred  diares  were 
said  to  be  cpen  to  subscription,  uid  the  other 
100  was  to  be  deponlted  with  the  tmstra  as 
collateral  security  tax  tbe  debentim  bonds 
about  to  be  Issued.  So  far  aa  conomaa  tbe 
particular  note  In  dlqtuta,  It  was  alleged  to 
have  been  given  in  payment  ot  a  aubscrtpthHi 
for  two  diarea  of  tbe  capital  stock  of  the  Bljoo 
Company.  It  was  next  averred  there  was  no 
unsubscribed  capital  ato^  In  tiw  treasury  of 
tbe  company,  or  In  Its  poasessfon,  and  c^en  to 
BDbscription,  other  than  the  100  shares,  which, 
as  stated,  wotc  Issued  and  turned  over  to  Wal- 
lacev  There  follows  an  allegation  that  tbe  note 
was  not  tinnrfeired  to  the  trustee  in  tiie  due 
course  of  business,  bnt  that  be  took  title  In 
Mch  way  as  to  render  the  note  in  his  handa 
open  to  tbe  same  equities  and  defmses  as 
would  be  admissible  were  tbe  suit  brought  1^ 
the  company  Itself.  The  second  defense  al- 
leged a  Allure  of  omsldamtiitti,  and  in  mnch 
detail,  which  need  not  be  repeated  here,  set 
up  the  scheme  which  led  to  this  litigation. 
Steting  no  more  than  is  neccisary  to  malce  the 
matter  plain,  it  was  set  out  tbat  tbe  canal 
company  had  built  a  canal  from  the  source  of 
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supply  to  ft  point  a  tew  miles  outside  of  the 
limits  of  Ft  Morgan.  The  company  desired 
to  conttame  tiie  oonttmction  ot  tbe  eaiwl  to  a 
point  beyond  tbe  town,  wbenttHf  the  mter 
would  be  available  to  tbeee  tuIohs  sabscrib- 
ers.  The  company  advertised,  and  stated  Its 
Intention  to  continue  the  constmctlon.  and  to 
derate  the  money  which  would  be  realized 
from  the  sale  of  Its  bonds  to  this  purpose,  ns- 
ing  this  capital  solely  for  tUs  object  It  wie 
alleged  tin  sobsnlptlotDs  were  procured  upon 
the  faith  and  strength  of  these  rq^resentatlonB, 
and  to  secure  the  advantages  whldi  would  re- 
sult to  the  BubecriberB  by  the  extemion  of  tbe 
canal  and  the  delivery  ot  water.  The  answo' 
then  proceeded  to  aet  out  In  considerable  detail 
the  failnre  cS  the  cmnpany  to  oaixT  oot  Its 
promtoea,  and  the  application  of  the  funds  to 
other  uses  than  those  to  whldt  the  company 
bad  agreed  to  put  them.  It  was  stated  the 
company  had  used  the  maaey  to  pay  old  debts, 
bad  totally  failed  to  complete  the  canal,  and 
bad  never  ddlvered  the  water  according  to  Its 
declared  intantikxis,  and  according  to  Its  agree- 
ment with  the  subscribers.  To  this  answer 
the  plaintiff  demurred,  and  the  court  rendered 
judgment  In  bis  favor. 

Tbe  dlfiScnlties  with  whldi  we  are  beset  in 
any  attempt  to  state  tbe  law  which  must  con- 
trol ttils  case  must  be  apparent  from  a  careful 
consideration  of  this  statemoit  The  idalntlff 
Inalsta  tint  be  is  a  hoUw  of  commercial  paper 
for  value,  and  rati  tied  to  maintain  his  action 
upon  It,  regardless  of  any  breadi  of  tbe  cmn- 
pany's  agicement;  and  that  he  took  It  free 
tma  the  defenses  to  which  It  would  be  <^>en 
bad  tbe  suit  been  brought  by  tbe  cOTporatlon. 
On  the  other  hand,  the  defoidant  Insists  tbe 
troBtee  stands  in  no  such  relatitm  to  the  paper 
as  vould  a  bolder  lor  value,  who  had  received 
the  note  before  its  maturity,  and  that  tbe  dr- 
cnmstances  of  the  bunsfer  are  not  such  ss  to 
preclude  the  assertlao  of  these  dtfenses.  We 
can  only  Indicate  our  general  Ideas  respecting 
this  matter,  for  tiiere  Is  In  tiie  case  no  histny 
ot  the  transactiott  which  enables  the  court  to 
speak  defialtdy  and  potftively  respecting  tile 
law  which  must  be  applied  to  the  case.  We 
Indicate  our  ocndnstons,  expressly  reserving 
to  ooraelTes  the  rli^t  to  make  wbateva"  modi- 
fication may  be  rendered  essoitial  by  any 
proctf  which  may  be  ultlmat^y  Introdoced  on 
the  trial  of  the  case,  ac  by  any  modification 
of  the  pleadings  whlcb  may  present  a  sharps- 
defined  issue  and  statement  of  fact  to  whitdi 
It  may  be  applied.  To  entitle  the  holder  of 
commercial  paper  to  maintain  his  action  free 
from  the  equities  which  would  Inure  to  the 
benefltof  the  maker  had  the  snlt  been  brought 
by  the  orlglDal  payee,  it  Is  unquestionably  nec- 
enary  that  tbe  paper  should  have  been  tmns- 
f erred  for  value,  before  maturity,  to  one  with- 
out knowledge  of  the  matters  out  of  which  tbe 
equity  arises.  Tbe  circumstances  of  tbe  trans- 
fer frequently  fnmlah  a  oontroUlng  oonsldera- 
tkm  by  which  the  tttle  of  the  holder  Is  ascer- 
tained and  determined.  A  transfer  in  tbe 
usual  coarse  ot  business  and  according  to  the 


common  customs  of  the  commerctal  world  Is 
as  much  eairatlal  to  tbe  Integrity  of  Ihe  hold- 
•f»  title  as  Is  the  absence  ctf  the  knowledge 
ct  the  equities  m  wUcb  tiie  makw  hudsti. 
Roberts  v.  Hall,  8T  Oonn.  206;  Bailraad  Ool 
v.  Katknal  Bank,  102  U.  8.  14;  Hdmer  v. 
Bank,  28  Neb.  474, 44  K  W.  482.  Tbedlfficnl- 
1y  la  to  setOe  iriieth^  the  drcnmstances  of 
tbe  tnnsaction  make  the  transfer  one  accord- 
ing to  the  usual  customs  of  trade,  or  consti- 
tute aneh  a  departure  as  to  open  tiie  action  on 
the  note  to  tbe  defenses  pleaded.  Bach  case 
must  evidently  be  determined  on  Its  own  facts. 
In  the  case  cited  from  Oonnecticnt  the  note 
waa  tnnsCerred  to  a  trustee  tcr  the  benefit  of 
oalaln  credttors,  who  were  named;  and  the 
proceeds  €t  tbe  note,  when  It  should  be  paid, 
were  to  be  devoted  to  tiie  liquidation  of  the 
debts  of  the  creditors  as  spedfled.  In  a  care- 
fully considered  opinion  the  supreme  court  of 
Connecticut  arrived  at  the  conclusion  that  un- 
der those  circumstances  the  transfer  was  not 
In  tbe  usual  course  of  business,  and  tbe  note 
was  open  to  tbe  defrases  which  would  have 
been  available  bad  tbe  suit  been  brought  by 
the  original  payee.  We  do  not  Intend  to  criti- 
cise or  cUsagree  with  tills  authority,  bnt  we  do 
conclude  tiie  drcnmstances  at  this  case  and 
tbe  relation  of  tbe  partlea,  ahonld  the  proof 
show  them  to  be  what  they  are  now  Indicated, 
remove  this  case  from  tbe  <q>eraUon  and  scope 
of  that  dedirion.  So  far  as  we  are  able  to 
gather  from  these  pleadings,  tbe  note  sued  on 
was  one  of  a  v^  large  number  given  by  dl- 
Ytn  persons  for  the  evident  purpose  of  en- 
abling tbe  company  to  raise  money  on  its  de- 
benture bonds  to  complete  the  coutmction  of 
its  canaL  If  such  Is  proven  to  be  the  fact, 
tiien  the  transfer  ct  these  various  notes  to  a 
tmstee  to  hold  and  collect  for  tbe  payment  of 
the  det^enture  bonds  whldi  were  Issued  as  a 
part  and  pared  at  tiw  same  transaction  would 
be  a  transfer  quite  to  aeoradanoe  with  tiie  ukn- 
al  custom  In  such  cases  where  notes  are  tak- 
en in  snbscriptlon  f6r  stock,  and  the  notes  are 
to  be  pledged  to  mise  funds  for  the  opraation 
of  the  company.  Illustrations  of  transactions 
ct  a  almllar  nature  are  to  be  fotmd  to  the 
au^rities  which  are  aftttwarda  dted,  and 
tiie  pnioeedlng  Is  quite  In  harmony  wttii  the 
general  pmctlce  of  oorpomttons  In  mch  cases. 
The  only  capital  which  a  oopomtion  has  to 
carry  on  Its  opoations  is  what  results  from  tbe 
sale  of  stock.  Wboi  stock  Is  sold,  the  con- 
■Ideratini  can  be  taken  in  cash,  In  ^tiperty, 
or,  as  tai  tUs  case^  In  notes;  but,  in  any  event, 
whatever  tbe  consldaratlon  m«y  be  paid  in,  it 
must  be  andlable  to  the  corporation,  in  order 
to  enable  It  to  carry  out  Its  corporate  pur- 
poses and  objects.  It  can  scarcely  be  rap- 
posed  a  corporation  would  Issue  its  stock  for 
the  notes  of  Its  snbecriben  without  power  to 
dlBpose  of  these  notes  to  realise  tbe  funds  es- 
sential to  Its  operations.  The  one  presumes 
the  other.  In  the  present  case  tin  parties  giv- 
ing the  notes  were  probably  advised  of  tbe 
purpose  of  tin  conpany  to  lasue  bonds,  and 
thereby  raise  money  for  the  completion  of  the 
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canal.  Whether  the  makers  of  the  notes  were 
dii-ectlf  advised  that  these  notes  were  to  be 
pledged  as  secnrity  for  the  payromt  of  the 
boDds  the  case  does  not  disclose,  though  Ihe 
ultimate  proof  may  show  It  Whatever  the 
fact  may  be,  the  makers  of  the  notes  mast  be 
taken  to  bare  understood  those  notes  would  be 
used  and  disposed  of  to  raise  money  for  the 
operations  of  the  company.  The  plan  which 
the  company  adopted  of  turning  the  notes 
over  to  a  trustee,  together  with  some  of  Its 
ca^tal  stock,  to  hold  and  collect,  and  devote 
the  proceeds  to  the  payment  itf  the  bonds, 
was  not  an  unnsnal  proceeding,  nor  one  which 
most,  aa  a  matter  of  law,  without  proof  re- 
specting it,  be  taken  as  contrary  to  the  ordi- 
nary course  of  business  and  the  uses  of  trade. 
If  the  proof,  then,  sustains  these  allegations, 
we  muHt  conclude  the  transfer  of  the  note  to 
the  trustee  was  In  the  ordinary  ooorae  of  busi- 
ness, and,  all  other  conditions  being  met,  gave 
him  a  title  whldi  would  not  be  nibject  to  the 
equities  which  otherwise  would  prevail  as  be- 
tween the  maker  and  the  company.  The 
cbiet  difficulty  Is,  we  are  not  advised  by  the 
pleading  whether  the  debenture  bonds  were  In 
£act  Issued  for  a  valuable  consideration,  paid 
by  the  holders  In  whose  interest  the  suit  Is 
brought  If  tbe  pleading  or  the  proofs  tliould 
■how  the  Issuance  and  sale  of  the  bonds  by 
the  company  on  the  strength  of  this  created 
trust,  then  the  trustee  would  take  the  note 
fbr  a  valuable  consideration,  paid  before  ma- 
turity, and  bcdd  it  free  flrom  the  equities  which 
would  otherwise  prevail  as  betwew  Klnkel 
and  the  company.  The  complaint  is  defectlre 
in  this  i>art3ciilar,  and  it  should  be  ammded 
when  the  case  returns  to  the  trial  court  It 
follows  from  this  cfmclualon  that  the  idea  of 
a  w^nt  of  OQnsIdetatlom  would  not  be  available 
as  a  defense.  Whether  another  answpr  to  the 
contention  could  be  found  in  the  circumstance 
ot  the'  admlsdon  Oiat  the  trustee  held  100 
shares  ol  stock  as  secority  for  the  payment  of 
the  bonds,  which  would  be  relieved  from  the 
opoatkm  of  the  trust  If  the  notes  were  paid, 
and  the  company  would  thereby  come  into  the 
poe session  of  snfflclent  stock  to  satisfy  the 
subscription  of  the  maker.  Is  a  matter  about 
which  we  need  not  speculate.  It  Is  possible 
an  answer  may  be  found  In  that  snggestiQn. 

The  appellee  Insists  the  terms  of  tbe  trust 
and  ot  the  receipts  advised  the  trustee  of  the 
purpose  for  which  the  notes  wm  given,  and  he 
was  bound  to  know  whether  the  company  was 
able  to  carry  out  its  contract  with  reference 
to  the  subscription,  and  for  this  reason  the 
snlt  on  the  notes  should  be  open  to  the  de- 
fmses  pleaded.  We  cannot  assent  to  tills  ptap- 
osltl<m.  AccCR^ng  to  the  terms  at  the  ar- 
rangement,  tbe  stock  was  not  deliverable  upon 
the  snbscrlpttm  and  the  execution  of  the  note^ 
but  only  on  Its  payment,  which  was  a  year 
from  its  date,  and  then  <Hily  as  to  SO  per  cent 
of  it;  tbe  balance  of  It  being  subject  to  a  pro 
rata  deduction,  which  might  be  rendered  es- 
sential by  the  nonp^ment  of  some  of  the 
paper.  It  is  a  genwal  mle*  to  which  there 


are  few  exc^iUons,  tiiat  the  knowledge  of  tbe 
bolder  of  a  note  that  It  was  not  to  be  paid 
except  on  a  specified  eonttngoicy  wonld  not 
destroy  Ills  title  as  a  bona  fide  holder  for 
value,  even  though  the  contingency  had  hap- 
pened which  would  defeat  a  recovery  If  the 
suit  had  been  brought  by  the  original  payee. 
Wherever  a  note  Is  valid  In  Its  inception,  a 
deftiult  In  the  performance  of  an  execntory 
agreement  will  not  defeat  a  recovery  by  the 
holder,  even  though  he  may  have  been  ad- 
vised of  the  existence  of  the  agreement  The 
executory  contract  In  this  case  was  an  agree- 
ment to  deliver  stock.  A  lUlars  to  d^va 
could  not  be  made  a  matter  ot  defone,  even 
though  that  execntory  contract  was,  as  be- 
tween tbe  payee  and  the  maker,  the  considera- 
tion upon  wbldi  the  note  was  executed. 
Wherever  a  bill  or  note  la  disposed  of  for  a 
valuable  conaideratlwi.  the  bolder  Is  not  bound 
to  Inquire  whetha  the  indorser  has  performed 
or  will  be  able  to  perftnm  the  agreement  Into 
which  he  has  entered,  so  long  as  there  is  noth- 
ing suspldoos  or  out  of  the  usual  course  ot 
bualnesB  In  the  drcumstances  attending  Its  Is- 
sue. MUler  V.  Ottaway.  81  Mich.  106,  45  >*. 
W.  HttO;  Adams  v.  Smith,  86  Ms.  324;  Patten 
V.  Uleason,  106  Has&  489;  Bank  v.  Oason,  39 
Lbl  Ann.  865,  2  South.  SSI;  Davis  v.  Mo- 
Oready,  17  N.  Y.  280;  Gkalg  v.  Sibbett,  IS  Pa. 
St  288;  Bond  v.  WUtae^  12  Wis.  611. 

Tbe  sitnatlon  of  the  trustee  Is  pressed  upon 
the  attention  of  the  court  as  a  basis  for  tbe  om- 
tention  that  his  knowledge  cmcemingthe  trans- 
action must  be  taken  to  be  the  knowledge  of 
tbe  holders  of  the  bonds,  and  therefore  opera- 
tive to  deprive  tbem  of  the  benefit  of  ttie  pro- 
tectkm  afforded  braia  Ude*hplderB  for  value. 
Wallace  Is  said  to  have  been  inthnately  cm- 
nected  with  the  canal  company,  and  Harper, 
Us  snccesBW,  to  have  likewise  SDStahied  some' 
rdatlon  to  the  cotporatlon,  and  to  have  been 
an  officer  of  the  bank  which  received  and  paid 
over  the  money  coming  from  the  sale  of  the 
bonds  In  liquidation  of  an  old  debt  Tbe 
knowledge  at  these  parties  Is  therefne  claimed 
to  be  the  knowledge  of  tbe  hfddtts  ta  the 
bonds.  If  toe  proof  sustains  tbe  allegations  of 
the  complaint  and  answer,  and  also  the  In- 
ferences which  we  have  permitted  omselves 
to  Indulge  in  respecting  the  transaction,  tbe 
poeitloo  Is  not  well  taken.  When  the  trnst 
was  created,  and  the  sto(A  and  the  notes  were 
turned  ova>  to  the  trustee,  tiie  bonds  had  not, 
so  tar  as  we  are  now  able  to  discover,  then 
been  sold,  and  they  were  not  In  the  hands  of 
the  present  holders.  Whether,  In  point  of  fact 
the  tmnds  had  lieen  Issued  ready  for  dellvwy, 
does  not  appou-.  This,  however,  would  be 
unlmpfflrtant  If  the  bmds  remained  unsold 
when  the  trust  was  created.  At  that  time 
Wallace,  the  trustee,  and  Harper,  his  suoces- 
aor  In  trust,  were  the  agente  of  the  eompsny 
alone,  by  vrtikh  they  had  been  selected  and 
appointed.  Tb^  bore  no  relation  whatever  to 
tbe  subsequent  cestuls  que  tnistent.  who  as- 
sumed that  relatlm  by  virtue  of  the  purchase 
of  the  bonds.   If  such  be  the  fact  tbe  buyers 
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cannot  be  diarged  with  tbe  fcnowledse  wblcb 
may  bare  been  possessed  hj  the  trustee.  As 
was  said  Id  a  well-considered  case,  which  was 
afto'wards  followed  by  the  supreme  court  of 
tbe  United  States:  "The  trustees  are  not  to 
be  regarded  as  tbe  agents  of  the  purchasers  of 
the  boiKla  and  mortgages  assigned  to  them. 
No  (Hmslderatlou  proceeds  from  them.  They 
were  mere  assignees  of  those  securities,  con- 
pled  with  no  Interest  Id  trust  to  bold  them  as 
security  for  the  paymeot  of  all  the  mortgage 
bonds  that  sbould  thereafter  be  sold  or  ne- 
gotiated by  tbe  company."  Curtis  t.  Leavltt, 
15  N.  ¥.  U-IM:  Oommlaslanen  t.  Thayer.  M 
U.  S.  «31. 

If  tbe  ultimate  proof  shall  sustain  the  alle- 
gQtloDS  of  the  pleadings  as  they  now  are,  and 
as  they  may  be  when  amended,  tbe  rights  of 
tbe  parties  must  be  measured  by  the  rules 
wblcb  are  here  iQdIcated.  Unlas  there  should 
be  some  rery  wide  variance  between  tbe  case 
as  it  la  made  by  the  present  pleadings  and  the 
proof  as  it  may  be  offered,  the  plaintiff  must 
recover  on  the  note,  and  the  defeusea  will  be 
so  bar  to  tbe  action.  If  the  parties  desire  to 
coDtlnue  tbe  litigation,  tbe  plalntlCT  should 
amend  his  complaint  In  tbe  particulars  aug- 
^ed.  If  there  Is  do  controversy  as  to  the 
facts,  and  they  remain  as  Indicated,  and  our 
inferences  prove  accurate,  and  no  defense  Is 
put  In  other  than  what  Is  stated  in  tbe  present 
action,  judgment  must  of  necessity  go  for  him. 
The  case  Is  therefore  reversed.  The  plaintiff 
will  be  permitted  to  amend  his  complaint,  and 
tbe  defendant  to  answer  as  he  may  be  ad- 
vised otherwise  than  as  bla  defenses  joaj  be 
coo  trolled  by  this  opinion.  Reversed. 


GOLDHAHBfBR  et  aL  v.  DTBB. 
(Court  of  Appeals  of  Colorado.    Oct  14,  189B.) 
CosTBACT— Dahaoss— Bkoovbkt  k>b  Losi  Paor- 

1T»— SCFFICIESCT  OW  EviDEKCK  — ISSTBDO- 

ftoxt — Objrctios  kot  Raiskt>  Below. 

1.  In  an  action  by  a  boarding  honse  keep- 
er amlnst  a  grocer  for  breadi  of  a  contract 
to  fnmiah  groceries  on  credit,  whereby  plain- 
tiff was  anable  to  take  boarders  who  applied 
for  board,  testimony  of  plaintjfl,  who  had  been 
k«etrinfr  boarders  for  20  years,  that  If  she  bad 
hid  snffifdent  groceries  to  have  taken  the  board- 
er* who  applied  for  board  she  eonld  have  run 
tke  house  at  a  certain  profit,  whereas  the  buai- 
■ess  was  run  at  a  loss,  is  suffident  to  authorize 
a  recoT«7  for  profits,  ss  It  will  be  presumed 
that  peniona  offering  to  board  with  plaintiff 
woDld  have  remained  with  her. 

2.  An  objection  that  the  Instructions  were 
not  snffieiently  fnll  esnuot  be  considered  when 
r^sed  for  1t»  first  tisM  on  an;«aL 

Api)eal  fran  district  ooiirt,  Arapahoe  coun- 
ty. 

Action  by  Margaret  Dyer  against  FhlUp 
Goldbammer  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 

Affirmed. 

Geo.  F.  Dunklee  and  O.  E.  Jackson,  for  ap- 
peDants.   John  W.  Helblg,  for  appellee. 
T.42F.no.^l2 


THOMSON,  J.  The  defendants  Ooldbam- 
mer  and  Wrlss  were  grocery  men  In  the  city 
of  Denver.  In  payment  of  a  debt  owing  to 
them  by  a  former  occupant  of  a  house  own- 
ed by  a  Mr.  Harris  they  had  taken  a  lot  of 
furniture  In  that  house.  In  pursuance  <^ 
some  negotiations  between  them  and  tbe 
plaintiff,  Margaret  Dyer,  she  rented  the 
house  from  Mr.  Harris  and  the  furniture 
from  the  defendants.  Her  purpose  in  rent- 
ing the  honse  and  furniture  was  to  conduct 
a  boarding  house.  The  rent  to  be  paid  for 
the  furniture  was  $17.50  per  month.  She 
gave  her  notes  for  four  Installments  of  the 
rent,  and  secured  their  payment  by  a  chattel 
mortgage  upon  fumitnre  of  her  own.  They 
gave  back  an  agreement  to  the  effect  that  If, 
after  payment  of  the  first  of  the  notes,  she 
so  desired,  her  lease  of  the  furniture  sbould 
be  canceled,  providing  she  had  paid  all 
rent  which  had  accrued  at  the  time  of  the 
cancellation.  She  then  moved  into  the  house, 
and  kept  It  as  a  boarding  house.  When  she 
had  occupied  It  something  over  a  mouth,  tbe 
first  installment  of  the  rent  of  the  furni- 
ture being  unpaid,  the  defendants  took  pos- 
session of  the  furniture,  and  removed  It 
from  the  house,  the  result  being  that  she 
was  unable  longer  to  carry  on  her  business. 
This  suit  was  brought  before  a  Justice  of  the 
peaces  and  by  appeal  and  change  of  venue 
Anally  found  Its  way  Into  the  district  court 
of  Arapahoe  county,  where  a  trial  resulted 
in  a  Judgment  for  the  plaintiff,  by  appeal 
from  which  the  cause  la  now  here. 

There  were  no  formal  pleadings,  and  we^ 
must  look  to  the  evidence  for  the  cause  of 
action.  The  testimony  was.  In  substance, 
that  before  removing  Into  the  house  she 
was  conducting  a  boarding  house  in  anoth- 
er locality  In  Denver,  and  was  doing  a 
good  business;  that  she  was  approached  by 
Harris  and  the  defendants,  who  solicited  her 
to  rent  this  house  and  furniture,  and  upon 
her  statement  to  tbe  defendants  tliat  she 
had  not  means  to  run  the  house,  and  could 
not  do  so  unless  she  could  obtain  groceries 
vpon  monthly  payments,  to  be  made  at  the 
time  she  collected  her  money  from  ht^  board- 
era,  they  jgre^  to  furnish  ber  with  grocer- 
ies on  monthly  credit  to  carry  on  the  busi- 
ness; that  she  was  Induced  by  this  agree- 
ment to  leave  the  bouse  she  had  been  keep- 
ing, and  remove  Into  the  Harris  house;  that 
upon  applying  to  defendants  for  groceries 
tbey  refused  ber  any  credit  whatever,  and 
she  could  not  obtain  credit  elsewhere;  that 
the  house  r.nd  furniture  would  accommodate 
80  boarders,  but  that,  owing  to  her  Inability, 
from  lack  of  means,  to  provide  for  that 
number,  she  was  compelled  to  run  the  house 
with  only  10,  and  to  reject  all  further  appli- 
cations, of  which  she  bad  a  large  number; 
that  with  the  limited  number  of  boarders  to 
which,  on  account  of  the  refusal  of  the  de- 
fendants to  perform  tbelr  promise,  she  was 
compelled  to  confine  herself,  she  ran  the 
bouse  at  a  loss,  receiving  for  board  9S0  less 
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than  the  amotuit  expended  for  provisions; 
that  the  cost  ot  removal  Into  the  bouse  was 
$23;  that  the  rent  paid  to  Mr.  Harris  for 
the  house  was  $40  per  month;  that  she  had 
been  In  the  boarding  boose  business  17  or 
18  years;  and  that.  If  she  could  have  ac- 
commodated the  boarders  she  turned  away, 
there  would  have  been  a  profit  In  the  busi- 
ness of  $75  or  $80  per  month.  Her  state- 
ments were  contradicted  by  the  defendants, 
but  the  Jury  awarded  ber  $200,  and  Judg- 
ment was  entered  upon  the  verdict  after  a 
motion  for  a  new  trial  liad  been  beard  and 
denied.  It  la  argued  that  the  evidence  Is 
insufficient  to  sustain  the  verdict  Hie  rule 
in  appellate  courts,  where  the  evidence  Is 
conflicting,  is  to  accept  the  verdict  of  the 
Jury  as  final  upon  controverted  questions  of 
bet.  Any  other  rule  would  destroy  the 
value  of  vodlcta.  and  lead  to  endless  confu- 
jrion.  Counsel  admit  the  rule  aa  of  general 
Application,  but  they  say  that  tn  this  case 
the  plaintlfTs  statements,  upon  their  face, 
«re  so  improbable,  and  of  such  a  tloubtfnl 
and  suspicious  character,  that  they  ought  to 
be  rejected  from  consideration.  We  see 
nothing  Improbable,  doubtful,  or  suspicious 
in  the  platntUTs  story.  It  looks  well  enough 
<m  paper.  And  as  the  Jury,  after  seeing 
her  on  the  stand,  and  hearing  her  testify, 
believed  her  as  against  the  defendants, 
whom  they  also  saw  and  heard*  we  must 
accept  her  statements  as  true. 

It  Is  next  objected  that  there  was  no 
proof  of  actual  damage  sustained  by  the 
plaintiff.  We  think  counsel  must  have  over- 
looked the  evidence  of  the  cost  of  removal 
from  her  former  place  of  business  to  the 
Harris  house,  the  rent  paid  for  that  house, 
and  the  loss  sustained  by  reason  of  her  in- 
ability to  provide  for  more  tlian  one-third  of 
the  boarders  the  house  would  accommodate. 
AH  this  was  surely  actual  damages.  It  rep- 
resented money  In  fact  lost  to  her  in  conse- 
Quence  of  the  breach  by  the  defendants  of 
their  contract.  But  tills  is  passed  over  un- 
noticed, and  the  argument  directed  to  the 
testimony  concerning  profits.  Counsel  say, 
In  eftect,  that  the  plaintiff  ought  to  receive 
nothing  for  the  d^truction  of  her  business, 
because  ber  loss  consisted  In  profits  which 
she  supposed,  but  could  not  know,  she  would 
have  realized  If  she  could  have  run  her 
boarding  bouse  to  its  full  capacity.  It  la 
well  settled  that,  in  an  action  for  breach  of 
contract,  damages  which  are  merely  specula- 
tive are  not  recoverable.  Whether  the  prof- 
Its  of  which  a  party  has  been  deprived'  shall 
be  allowed  depends  upon  the  circuin  stances 
of  the  particular  ca^e  In  which  they  are 
claimed.  Damages  for  breach  of  contract 
are  not  allowable  tf  they  are  not  the  direct 
result  of  the  breach,  or  If  there  are  no  data 
upon  which  they  can  be  reasonably  estimat- 
ed. But  where  the  breach  Is  the  Immediate 
cause  of  the  damage,  and  the  extent  of  the 
loss  sustained  can  be  ascertained  with  rea- 
Bouable  certainty,  the  party  responsible  must 


make  It  good,  whether  It  conriata  In  m- 
realized  iHroflts  or  not  The  courts  have  nev- 
er denied  compensation  for  profits  lost  mere- 
ly because  they  were  profits.  They  have 
refused  to  allow  them  where  they  were  re- 
mote. Imaginary,  or  impossible  of  ascertain- 
ment, but  not  where  they  were  Immediate, 
and  there  were  criteria  by  which  an  esti- 
mate, approximately  accniate,  of  their 
amount  could  be  made.  Wakeman  v.  Man- 
ufacturing Co.,  101  N.  Y.  206.  4  N.  B.  261; 
Garsed  v.  Turner,  71  Pa.  SL  58;  Savery  v. 
Ingersoll,  46  Hun,  176;  Lumber  Co.  v.  Cole, 
2  Wash.  St  67,  25  Pac.  1077;  1  Sedg.  Dam. 
(8th  Ed.)  I  177.  We  think  that  in  tbls  case 
the  proof  was  ample  to  authorise  the  sub- 
mission of  the  question  to  the  Jury.  The 
plaintiff  had  been  In  the  boarding  house  bud- 
ness  17  or  18  years.  She  knew  what  the 
provisions  cost  with  which  she  fed  the  10 
boarders  she  had,  and  she  knew  the  amount 
of  other  expMise  Incurred.  A  portion  at 
least  of  that  expense  would  have  been  the 
same  If  her  house  had  been  full,  and  from 
her  experience  In  the  business  it  is  presum- 
ed that  she  knew  bow  much,  If  any,  her  en- 
tire expenses  would  have  been  Increased  had 
she  been  able  to  take  the  boarders  she  was 
compelled  to  turn  away.  She  also  knew 
what  she  would  have  received  for  board. 
She  would  have  had  the  profits  of  four 
months'  occupancy  of  the  house,  and  what 
they  would  have  amounted  to  was  suscepti- 
ble of  as  accurate  figuring  as  damages  usu- 
ally are.  It  is  true,  she  did  not  know  that 
the  boarders  would  have  staid  with  ber  If 
she  bad  taken  them;  but,  when  a  given 
state  of  facts  appears,  a  legal  presumption 
attaches  to  them,  and  it  Is  presumed  that  If 
she  could  have  taken  the  people  who  offer- 
ed themselves  they  would  have  continued 
to  board  with  ber. 

Com^dalut .  Is  made  of  instructions  given, 
of  the  refusal  of  the  court  to  Instruct  as 
requested,  and  of  an  alleged  Interruptloa  of 
the  argument  of  counsel.  It  Is  not  objected 
tliat  the  jury  were  misdirected..  It  Is  claim- 
ed only  that  the  indtmctionB  were  not  anffi- 
clently  full.  Neither  side  asked  tliat  they 
be  made  more  specific,  and  the  objection  to 
them,  which  is  made  for  the  first  time  here, 
comes  too  late.  They  submitted  the  ques- 
tions of  fact  involved  fully  and  fsirly,  and 
directed  the  Jury,  If  from  the  evidence  they 
found  the  facts  to  be  with  the  plaintiff,  to 
assess  her  damages  at  such  amount  as  they 
should  find  from  the  evidence  would  com- 
pensate her  tor  the  loss  sustained.  Ther^ 
Is  no  error  In  the  Instruction.  Garsed  t. 
Turner,  supra: 

Defendants  requested  Instructions  that  no 
actual  damages  were  proved,  and  that  the 
plaintiff  was  not  entitled  to  damages  except 
In  so  tSLT  as  she  had  not  the  Information, 
time,  and  ability  necessary  to  prevent  them. 
The  evidence  did  not  warrant  such  instruc- 
tions, and  it  would  have  been  error  to  give 
them. 
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One  of  the  grounds  of  the  motion  for  a 
new  tzlal  wai  that  <Hie  of  the  counsel  for  de- 
fendants was  disturbed  In  his  argument  by 
the  ncdse  of  Impaneling  a  Jury  In  another 
canae.  Wb  affldaTtt  to  that  effect  was  filed 
In  support  of  the  motion.  There  was,  how- 
ever, a  GountOT  affidavit  tiiat  there  was  no 
noise  sufficient  to  disturb  counsel  or  distract 
the  attention  of  the  jury.  We  cannot  see 
that  the  ruling  of  the  court  on  the  motion 
was  wrong.  Whether  the  impaneling  of  a 
}ni7  created  such  confusion  as  in  any  way 
to  lessen  the  effect  of  counsel's  argument 
was  a  question  of  fact  upon  which  there 
was  erlduice  on  both  sides,  the  wdgfat  and 
valne  of  which  ft  was  the  province  of  the 
court  to  determine.  Moreover,  the  ^dge 
was  himself  personally  cognisant  of  what 
occurred,  and  we  cannot  assume  thvt  he 
would  allow  counsd's  case  to  sulfer  detit- 
ment  frmn  any  cause  within  bis  control. 
Upon  the  case,  as  the  record  presents  It,  we 
are  not  at  liberty  to  revmse  the  Judgment, 
and  it  will  therefore  be  affirmed.  Affirmed. 


SLATTERT  T.  ROBINSON. 
<Conrt  of  Appeals  of  Colorado.    Oct  14. 1895.) 

APFBAL  from  IHFERIOR  COORTS  — TiMB  OF  TAK- 
ING Appeal. 
Under  Act  1885,  p.  158,  providing  that 
appeals  from  the  eoantr  to  the  district  court 
must  be  taken  withlo  10  days  after  final  judg- 
tnt>nt.  onle»B  the  court  within  the.  time  limited 
extends  the  time  for  perfecting  the  appeal,  it 
is  essfntial  to  the  jurisdiction  of  the  district 
court,  that  the  apiieal  be  taken  within  the  re- 
qnirod  time.  thouKh  a  motion  for  a  new  trial  is 
nof  ifisposed  of  within  such  time. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  Alexander  D.  Boblnson  against 
O.  B.  Slattery  and  another.  Thexe  was  a 
judgment  for  plaintiff,  and  defendant  Slattery 
appeals.  Dismissed. 

Talbot  &  Denlscm  (George  O.  Norrls,  of 
ootmseQ,  toe  appellant  Benedict  &  nielps, 
fbr  aiq^ellee. 

BISSEILL,  J.  Tbls  was  an  action  on  a 
money  demand  brought  agaiiut  Slattery  and 
another  tn  the  county  court  In  1893.  One  of 
the  deCmdante  made  default,  and  judgment 
was  accordingly  entered,  but  the  case  was  de- 
fended by  Slattery.  Various  proceedings  woe 
bad  In  tbe  case  until  the  10th  of  August, 
when  It  was  tried,  and  a  judgment  rendered 
against  Slattay  tot  9744.20.  A  motion  for  a 
new  trial  was  snfbeequently  filed,  and,  taking 
the  usual  course,  was  ultimately  argued  and 
detombied  <m  the  2fttti  of  August  Nothing 
wtmtever  appears  to  have  been  done  prior  to 
this  time  wMi  retoence  to  the  inusecntlon  of 
an  appeal  from  the  judgment  against  Slattery. 
When  tbe  motion  for  a  new  trial  was  over* 
ruled,  an  appeal  was  prayed  to  the  ^strict 
ronrt  and  allowed,  a  bond  was  filed,  and  tbe 
lapen  subsequently  reached  that  court.  There 
a  motloa  was  made  to  dismiss  tbe  appeal,  «i 


sev«Bl  grounds,  but  the  prlndpal  one,  and 
that  with  which  we  are  concemed,  was  based 
cm  the  statute,  which  fixes  the  time  within 
,  which  an  appeal  must  be  taken.  In  the  dis- 
trict court  the  motion  to  dismiss  the  appeal 
was  beard  on  tbe  18th  of  Decembo:,  and  al- 
lowed. In  the  order,  five  days*  time  was 
given  the  appellant  Slattory,  in  wtilcb  to  deet 
what  be  would  do.  Just  what  this  ordee 
meant  its  scope  or  purpose,  cannot  be  gather- 
ed from  tbe  record.  It  would  appear,  how- 
ever, that  Slattery  afterwards  filed  a  motion 
to  rehear  the  motion  to  dismiss  the  appeal, 
which  bad  been  disposed  of  on  the  S(nh  of 
I>ecember.  This  motUm  was  beard,  and  tak- 
en under  advisement  After  the  term  had 
elapsed,  and  on  the  22d  of  January  of  the  en- 
suing year,  tbe  motion  to  r^iear  the  motion  to 
dismiss  the  fvpeal  was  denied,  and  from  this 
OTder  or  judgment  Slatt^  prayed  an  appeal 
to  this  court  An  application  was  made  here 
to  dismiss  the  appeal.  It  was  not  determined 
In  Umine,  but  the  matter  Is  presented  tos  oar 
consideration  on  final  argument 

We  do  not  find  It  necessary  to  dispose  of 
some  of  the  questtons  which  are  argued  on 
this  hearing.  Slattery  never  acquired  the  right 
to  have  his  case  determined,  ^tber  in  the 
district  court,  or  heard  on  appeal  here,  be- 
cause he  failed  to  take  the  statutory  steps  to 
preserve  whatever  rights  he  may  have  had. 
It  has  long  been  settled  In  this  jurisdiction 
that  the  service  of  a  notice  according  to  the 
statutory  requirements  is  an  Indlapenaable  pre- 
requisite to  the  perfection  of  an  appeal  from 
the  county  court  The  matter  Is  jurisdiction- 
al, and  consent  will  not  confer  jurisdiction  for 
the  purposes  of  review.  Gordon  v.  Gray,  19 
Oolo.  167,  34  Pac.  840;  Daniels  v.  Daniels,  9 
Oola  183.  10  Pac.  657;  Hunt  v.  Arkell,  13 
Oolo.  543,  22  Pac.  826;  Dosing  v.  Nelson,  6 
Colo.  39.  There  is  no  escape  from  the  force 
and  effect  of  these  repeated  adjudications  of 
the  supreme  court  upon  the  questions  in- 
volved. Act  1885,  p.  158,  provides  that  an  ap- 
peal from  the  county  to  tbe  district  court  must 
be  taken  within  10  days,  unless  within  that 
limited  time  the  court,  upon  good  cause,  grants 
further  time  for  perfecting  the  appeal.  This 
statute  has  been  somewhat  amended  since, 
but  our  attention  has  been  called  to  no  act 
which  In  any  wise  changes  or  modifies  this 
particular  provision.  It  therefore  follows, 
when  final  judgment  was  entered  on  the  IGth 
of  August,  and  no  appeal  was  prayed,  or 
taken,  or  perfected  within  10  days  from  that 
time,  the  subsequent  proceedings  gave  the  dis- 
trict court  no  jurisdiction  to  hear  or  try  the 
case,  and  its  order  dfsmlsslDg  tbe  appeal  was 
entirely  regular  and  free  from  error.  We  dis- 
cover nothing  in  the  record  which  would  take 
tills  question  out  of  the  operation  of  the  stat- 
ute, or  which  shows  the  parties  have  In  any 
wise  lost  their  right  to  Insist  on  the  enforce- 
ment of  their  judgment.  The  same  principle 
and  the  same  rules  are  applicable  to  the  pro- 
ceedings in  the  district  court.  We  do  not  In- 
quh'e  whether  the  order  which  the  couit  made 
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on  the  appUcatton  to  dlsmlM  tbe  appeal  was 
a  Judgment  from  wMch  an  appeal  would  lie 
to  this  court,  because,  assuming  It  to  be  Buch, 
the  parties  took  none  of  those  steps  which  the 
statute  requires  to  perfect  an  appeal  to  this 
tribuuaL  If  the  Judgment  was  entered,  It 
was  entered  In  December.  It  was  In  no  wise 
stayed  by  any  proceedings  tak^  in  that  coort, 
aud  the  partly  neither  took  an  appeal  nor 
any  steps  in  that  direction  mitll  the  following 
January,  nearly  SO  days  after  the  entry.  This 
practice  does  not  accord  with  the  statute,  and 
since  the  parties  did  not  In  any  wise  preswre 
their  rights,  they  were  lost  by  their  laches, 
and  an  appeal  cannot  now  be  suot^ssfiiUy 
prosecuted.  Tbe  appeal  will  be  dismissed,  and 
the  case  remanded.  Dismissed  and  remanded. 


ROOKWBUi  STOCK  &  LAND  00.  T. 
OASOSONI.    (Ko.  84a) 

(Court  of  Appeals  ot  Colorado.    Oct  14, 1885.) 

BaSACa  or  AGBBSUBKT  to  ToBU  PART^fSBSBIP— 
MBABUBS  of  OaUAGBS— EfVlOBNCB—TufS 
ruR  AitQruB!iT  or  CocrNSBI* 

1.  In  ao  action  for  breach  of  a  atntract  to 
form  a  partnership,  whereby  plaintiff  was  to 
contribute  her  latxir  as  against  a  hennery  plant 
to  tw  furnished  by  defendant,  evidence  of  the 
per  diem  value  of  plaintifid  services,  while 
awaiting  the  compIeu<m  by  defendant  of  his 
agreement,  cannot  be  conBidered  in  estUnatiog 
the  damages. 

2.  Plaintiff  cannot  testify  as  to  the  cod* 
tents  of  a  letter  written  by  her  to  defendant, 
without  calling  upon  defendant  to  produce  the 
lett<>r,  or  laying  some  foundation  for  the  sec- 
ondary evidence. 

3.  The  Sxing  of  time  for  argument  of  coun- 
sel is  within  the  discretion  of  the  trial  court 

Appeal  from  county  court.  Weld  county. 

Action  by  Martha  R.  Castronl  against  the 
Rockwell  Stock  &  Laud  Company.  There 
was  a  Judgment  tor  plaintiff,  and  d^«idant 
appeals.  Reversed. 

Two  suits  were  brought  against  the  Rock- 
well Stock  &  Land  Company  to  recover  dam- 
ages.—in  one  case  for  the  injuries  which 
Martha  Castronl  had  sustained  by  reason  of 
tbe  breach  of  an  alleged  agreement  made  be- 
tween her  and  the  company,  and  In  the  other 
for  thewageswhlch  Joseph OastiDnl  had  earn- 
ed under  a  special  contract  The  two  suits  were 
tried  together,  and  the  two  appeals  were 
heard  at  the  same  time.  Most  at  tbe  facts 
will  be  stated  in  this  opinion,  which  must 
be  referred  to  In  connection  with  ttiat  ren- 
dered in  Joseph's  case.  4St  Fac.  182.  In  Au- 
gust, 1808,  Martha  Castnnd  and  her  husband 
were  strangers,  and  aK>ai^tly  stranded.  In 
Ehenrer.  They  were  at  a  place  under  tbe 
management  of  the  Helping  Hand  Associa- 
tion, which  directs  Its  principal  eCTorts  to  the 
procurement  of  labor  and  the  extension  of 
aid  to  persons  who  require  work  or  need  as- 
sistance. Rockwell,  the  manager  of  the  cor- 
poration, which  la  tbe  appellant  here,  went 
to  the  place  looking  for  people  to  work.  He 
stated  -to  the  manager  that  he  desired  some 


one  who  understood  the  care,  mftnagement, 
and  raising  of  cbickena  as  he  contemplated 
starting  a  b^mery  on  the  farm  of  the  com- 
pany In  Weld  county.  Mrs.  CastrtMii  heard 
the  application,  and  broached  the  subject  of 
her  employment  to  Mr.  Rockwell,  stating  that 
she  was  familiar  with,  and  desirous  of  ob- 
taining, that  sort  <A  work.  An  arrangement 
was  made  for  Mrs.  Castronl  and  her  husband 
to  call  at  Mr.  Rockw^'a  office  the  ensuing 
day  to  discuss  the  project  This  litigation 
grew  out  of  v^t  ttanqpired  at  that  time, 
and  out  of  what  was  done  tqr  the  parties  sub- 
sequently. Mrs.  Castronl  and  her  husband 
testified  to  an  agreement  on  the  part  of  Mr. 
Rockwell,  representing  the  company,  to  form 
a  partnership  between  Mrs.  Castronl  and  tbe 
corporation  to  raise  hena,  chickens,  and  eggs 
for  market  They  contended  the  terms  were 
substantially  agreed  upon,  and  oonristed  of 
a  contract  on  the  part  of  the  company  to 
buUd  a  hen  hoose  and  all  of  its  necessary 
ai^nrtenance8.bny  an  Incubator  and  chickens 
necessary  to  stock  tt,  and  furnish  a  place  for 
the  Castronis  to  live,  and  Mra  Castronl  was 
to  get,  as  her  compensation,  one-half  of  the 
profits  which  might  be  derived  from  the  ea- 
terprlse;  tbe  Skill  and  labMr  of  Mrs,  Castronl 
being  put  up  against  whatever  else  was  nec- 
essary to  the  commencement  and  continu- 
ance of  the  business.  Some  parts  of  this  ar- 
rangement are  conceded;  other  parts  are  de- 
nied. Very  little  of  the  testimony  will  be 
discussed,  because  the  case  must  go  back  for 
another  trial,  and  In  such  cases  It  Is  always 
desirable  for  the  court  to  avoid  such  a  di»> 
cnsslon  of  the  facts  as  will  tend  to  prejudice 
either  party  on  tbe  subsequent  hearing.  It 
was  undoubtedly  contonplated  by  both  sides 
that  the  enterprise  should  be  undertaken, 
and  the  two  parties  to  the  arrangement 
should  substantially  bear  tbelr  respective 
portion  of  the  burden,  and  share  In  the  prof- 
Its.  The  time  of  the  commencement  of  the 
partnersh^  is  a  matter  in  dispute,  on  whlch- 
the  trial  court  must  ultimately  pass.  It  wtlt 
not,  therefore,  be  discussed,  ezc^  In  so  tar 
as  to  suggest  tbat  it  is  tbe  contention  of  the 
appellee,  Mrs.  Castronl,  tbat  her  damages 
arose  largely  from  the  failure  of  the  company 
to  start  the  business  at  the  agreed  time. 
Whethw  this  be  or  be  not  true  Is  onlmpor* 
tant  to  this  opinion,  ^be  parties  went  to 
the  fftrm  on  money  furnished  by  the  com- 
pany. The  company  started  the  cuistructlon 
of  the  necessary  buildings,  continued  It  from 
time  to  time,  and  finally  bought  COO  or  eoo 
hens,  and  the  business  was  In  ft  measure 
launched  just  before  the  commencement  of 
the  new  year.  During  all  this  time  the  com- 
pany had  advanced  money,  in  greater  or  less- 
or amounts,  to  Mrs.  Castronl  to  enable  h«-  to 
purchase  supplies,  and  care  for  h^-e^  and 
her  husband  during  the  delay  Inddott  to  the 
development  of  a  trade  In  the  dilcken  busi- 
nesa  During  this  time  the  Castronis  lived  in 
the  house  belonging  to  the  cMupany,  used  Its 
furniture  and  appurtenances,  lived  on  the 
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stuff  procnred  from  tbe  farm,  or  sach  as  was 
booKbtwlth  mon^  which  was  farnlfl  ^a  them 
hf  the  company.  HBirest  was  In  progress 
when  these  parties  went  to  the  farm.  This 
necessitated  the  emi^oyment  of  quite  a  nam- 
ber  of  mm,  who  boaMed  at  tbe  farmhouse, 
and  for  whom,  under  the  saggestlon  of  the 
manager  of  the  company,  Mrs.  Castro ni  cook- 
ed. Under  what  sort  of  an  arrangan«it  this 
was  done  Is  not  entirely  clear,  but  It  Is  a 
matter  easily  settled  by  the  trial  court  Har* 
Testing  only  continued  for  a  Uttle  time,  after 
which  Mn.  CaaCronl  seems  to  have  been  do- 
Ing  nothing  on  the  farm,  other  than  those 
things  frtiich  were  Incidental  to  orerseelng 
the  building  of  the  henn^,  the  arrangement 
of  its  details,  and  the  buying  of  the  hena^ 
and  getttng  tbe  boldness  In  shape.  The  mat- 
ter resDited  In  a  very  hu^e  correspondence 
between  the  parties,  which  swnewhat  tends 
to  elucidate  the  matter.  It  is  very  erldent, 
frc»n  an  the  testlmcny,  both  tlw  letters  and 
the  other  erldence,  that  both  sides  contem- 
plated putting  the  agreement  Into  writing* 
and  tliereln  stating  definitely  the  terms  of 
the  contract  It  was  not  dme,  although  nn- 
menms  promises  In  that  direction  were  mads 
by  the  manager  of  the  company,  and  dWers 
letters  about  it  were  writtra  by  Mrs.  Gas- 
troni.  Matters  went  akmg  witboat  any  die- 
agreement  or  trouble,  other  than  some  Ind- 
dental  complaints  made  because  of  the  delay 
In  starting  tbe  bnalness,  and  concerning  oth- 
er  rilght  details  which  need  not  be  mention- 
ed. Finally,  In  tbe  first  week  ot  January,  the 
partieB  se«n  to  have  fallen  out  Why  or  bow 
is  left  nnexplalned.  In  one  of  Mrs.  Castronl's 
letters,  she  Intimates  their  inability,  nnder 
the  arrangement  to  take  care  of  themselTes, 
and  a  dissatisfactlou  with  the  existing  con- 
ditlon.  and  states  that  she  has  been  offered 
¥30  a  week  to  ride  the  ensuing  seasm  with  a 
drcuB.  and  that  she  expects  to  conclude  the 
arrangement  and  leave  her  husband  there  to 
mn  the  bu^ness.  Whether  thla  precipitated 
matters^  or  what  the  cause  was,  we  do  not 
know.  At  all  events,  they  seemed  to  have 
been  told  to  quit  seeded  tbe  situation,  and 
left  Whatever  stuff  th^  had  was  put  out 
of  tbe  house,  and  the  disagreement  resulted 
In  ibis  litigation.  The  action  was  begun  be- 
fore a  Justice  of  tbe  peace,  on  an  account 
filed,  which  cliarged  the  company  with  Mme 
(TaSO  for  meals  for  Joseph  CastronI  at  60 
cents  a  day,  and  some  (38  or  f39  for  meals 
ftimlsbed  Bockwell  and  his  sons,  and  for  tbe 
work  ot  cooking  for  the  harvest  hands  for  11 
days.  There  was  a  charge  of  $100  for  100 
days^  lost  time  from  October  1st  to  January 
8th,  at  91  a  day.  Tbe  total  account  was 
(215.75,  whldi  was  credited  on  the  other 
lide  with  997  cash  and  merchandise.  The 
suit  was  for  a  balance  of  9118.70.  There  was 
no  dispute  about  the  amount  of  money  and 
mert^ndise  furnished,  except  as  to  9B>  for 
which  the  company  claimed  a  greater  credit 
After  Judgmmt  was  entered  agaln^  the  com- 
pany, an  appeal  was  taken  to  tbe  county 


court  where  the  case  was  again  bled,  and 
the  phdnticr  got  Jndgmoit  for  9104.75.  Be- 
fore the  trial,  the  defendant  moved  the  plain- 
tiff be  oonqitiled  to  give  security  tax  costs. 
The  court  denied  tSie  motion.  It  was  based 
on  an  affidavit  substantlaily  stating  some- 
thing of  the  attuatlan  of  the  parties,  tbe  un- 
certainty of  their  residency  and  the  proba- 
bility that  the  officers  of  the  court  would  lose 
their  fees.  During  the  trial  the  plaintiff  of- 
fered evidence  In  regard  to  the  Item  of  100 
days'  lost  time  between  October  let  and  Jan- 
uary Sth.  Mrs.  CastronI  testifled  It  ms  for 
lost  time,  on  the  principle  fliat  the  budness 
should  have  comm^iced  <m  the  let  of  Octo- 
ber, and  that  she  most  likely  would  have  ot>* 
talned  work  elsewhere  but  for  her  reliance 
upon  the  agreement  The  defendant  object- 
ed, in  apt  time,  to  tbe  introduction  of  the 
testimony,  and  saved  an  exceptltm  to  the 
ruling  ot  the  court  permitting  its  Introduc- 
tion. Subsequently,  the  plaintiff  was  Inter- 
rogated concerning  a  letter  which  she  had 
written  to  tbe  manager  ot  the  company,  and 
ai^ed  to  state  Its  contents,  befne  any  basis 
whatever  had  beoi  laid  for  secondary  proof 
concerning  It  Hie  plaintiff  gave  no  evidence 
as  to  the  value  ot  her  time,  as  to  the  work 
She  Iiad  been  engaged  in,  or  as  to  what  her 
time  would  under  any  circumsbinces  be 
worth.  On  fbe  conclusion  of  the  case,  the 
parties  were  limited  to  20  minutes  on  each 
Bide  to  present  the  case  to  the  Jury.  The 
defendant  asked  for  additional  time  to  pre- 
sent the  case,  whldi  was  reused,  and  an  ex- 
ceptlM  saved  to  the  coarfa  action.  All  tbe 
various  matters  suggested  were  du^  saved 
1^  a  motkm  tor  a  new  trial 

L.  0.  Bodtw^,  for  appellant  COias.  M. 
Bice,  for  appellee. 

BISSELL,  J.  (after  stating  the  facts).  Had 
the  case  been  brought  on  the  pn^»er  theory, 
and  tried  on  the  correct  basis,  and  resulted  In 
a  Judgment  It  could  very  readily  be  sustain- 
ed. The  chief  trouble  is  the  case  was  not  cor- 
rectly c<Hicelved,  and  It  was  tried  on  a  wholly 
erroneous  hypothesis.  Nothing  Is  more  gener- 
ally settled  than  that  a  refusal  to  carry  out 
an  agreement  to  form  a  copartnership  gives 
rise  to  a  cause  of  action.  In  the  presmt  case. 
It  is  quite  clear,  from  the  evidence,  some  kind 
of  an  arrangement  was  made  between  the 
company  and  Mrs.  CastronI  which  contem- 
plated the  erection  of  a  hmnery,  and  the  car- 
rying (A  of  its  incidental  traffic.  She  went 
to  the  farm  In  the  execution  of  the  projected 
agreement,  and  remained  there  for  several 
mwths,  superintending  tbe  erectloi  of  the 
buildings  and  tbe  preparation  of  the  plan, 
and  when  the  company  refused  to  put  the 
agreement  In  writing,  or  to  carry  it  out,  it 
was  guilty  of  a  breach  of  contract  fbr  which 
it  must  respond  In  damages.  This  Is  clearly 
settled  by  many  authorities.  2  Bates,  Partn! 
8  870;  2  Llndl.  Partn.  p.  017;  BaRley  v. 
Smith,  10  N.  Y.  480;  Addams  v.  Tutton.  30 
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Pa.  St.  447;  Byrd  t.  Fox,  8  Uo.  674;  HUl  t. 
Palmer,  56  Wis.  123,  la  N.  W.  20.  The  dam- 
ages, however,  do  not  take  the  form  at  the 
per  diem  value  of  the  labor  of  the  person 
against  whom  the  wrong  was  committed. 
The  court  clearly  erred  In  admitting  proof 
concerning  the  value  of  her  time  for  100 
days,  and  permitting  her  to  state  that  she 
could  probably  have  earned  that  amount  of 
money,  had  she  been  disengaged,  and  able 
to  procure  employment  Of  course,  the  diffi- 
culty to  prove  what  her  loss  was  is  readily 
appreciated.  The  damages,  however,  could 
not  take  that  form,  nor  was  this  evidence  ad- 
missible to  show  what  loss  she  hod  sustained. 
If  such  testimony  could  have  been  offered, 
there  was  no  attempt  on.  the  part  of  the  plain- 
tiff to  show  the  value  of  her  time,  or  that  she 
had  ever  worked,  or  earned  money,  or  the 
kind  of  employment  out  of  which  she  could 
have  made  that  sum.  If  the  agreement  .be- 
tween the  parties  had  .been  that  she  should 
receive  out  of  the  profits  of  the  business  a 
specified  compensati<xi  per  diem,  a  somewhat 
differ^t  question  would  have  been  present- 
ed, though,  even  then,  the  authorities  seem  to 
Indicate  the  recovery  could  not  take  the  form 
of  the  value  of  the  per  diem  for  a  fixed  i>e- 
rlod,  though  the  proof  might  be  admissible 
as  tending  to  show  the  damages  sustained  be- 
cause of  the  breach  of  the  agreement.  The 
court  Instructed  the  Jury  on  the  theory  which 
the  plaintlCT  adopted  as  to  her  right  to  recov- 
er for  the  time,  and  the  jury  was  virtually 
compelled  to  find  for  the  plaintiff  In  that  sum 
If  they  found  for  her  at  all.  I^e  defendant 
asked  for  some  lustnictions  concerning  this 
matter,  which  the  court  refused,  which  was 
necessarily  an  error,  because  the  defendant 
was  entitled  to  have  the  Jury  correctly  In- 
structed with  reference  to  the  measure  of 
damages. 

The  court  was  equally  at  fault  in  permit- 
ting Mrs.  Castronl  to  testify  as  to  the  coo- 
tents  of  the  letter,  without  calling  np<m  the 
defendant  to  produce  it,  or  laying  some 
foundation  for  the  Introductioii  of  this  sec- 
ondary proof. 

The  appellant  complalDS  of  the  refusal  of 
the  court  to  compel  the  i)lalntiff  to  give  a 
bond  for  costs.  By  the  terms  of  the  affida- 
vit and  motion,  the  plaintiff  was  not  shown 
to  be  a  nonresident  but  the  motion  was  In 
reality  based  upon  the  danger  of  the  court's 
officers  with  respect  to  the  collectlOTi  of  their 
pioper  fees  and  charges.  We  do  not  regard 
the  error  as  well  laid,  because  the  motion  and 
the  affidavit  are  not  in  apt  form,  or  suffi- 
cient in  substance  to  necessarily  compel  the 
court  to  exercise  discretion  In  this  direction. 

The  appellant  complains  of  the  refusal  of 
the  court  to  give  bim  ample  time  to  present 
his  cause  to  the  jury.  The  right  of  the  court 
to  fix  the  time  which  arguments  shall  con- 
sume is  conceded  by  both  counsel,  the  only 
difference  between  them  being  as  to  whether 
the  present  record  showed  the  court  exercised 
a  reasonable  dlscretlou  In  the  premises.  If 


the  court  committed  an  error  tn  ttils  fegHd. 

it  is  not  of  the  gravity  or  of  the  sort  wnldh 
would  necessitate  the  reversal  of  the  judg- 
ment. The  exercise  of  a  discretion  by  the 
trial  Judge-  is  rarely  Interfered  with,  unless 
it  has  manifestly  worked  harm  to  tbe  com- 
plaining party,  and  It  is  apparent  the  court 
has  abused  its  authority  In  the  premisea  We 
are  not  clear  as  to  either  of  these  luropositioiw 
In  tbe  present  case.  We  are  very  frank  tu 
say,  however,  the  limit  was  e:cceedlngly  short, 
and,  considering  the  volume  of  the  testimony, 
was  much  less  than  what  w*ould  seem  to  be 
reasonable  under  the  circumstances. 

Since  tbe  court  erred  in  admittlni;  testimony 
couceruing  what  should  constitute  the  meas- 
ure of  damages,  and  Instructed  the  Jury  erro- 
neously as  to  the  plaintiff's  right  of  recovery, 
the  Judgment  must  be  reversed,  and  sent  back 
for  a  new  trial  Id  conformity  witb  this  opin- 
ion. Reversed. 


ROCKWELL  STOCK  A  LAJO)  OO.  T. 
CASTROMI.    (Mo.  841.) 

(Court  ot  Appeals  of  0<dorado.    Oct  14,  188S.} 

Absumpsit — Pleadiho  axd  Pboof. 

Where  plaintiff  declares  on  a  special  con- 
tract and  nndertiikes  to  prove  it  he  cannot  at 
the  same  time,  offer  proof  of  the  value  of  hi* 
services,  and  recover  on  a  quantum  meruit;  de- 
fendant having  denied  the  making  of  any  coa- 
ttact  at  alL 

Appeal  from  Weld  county  court 
Action  by  Joseph  M.  Castronl  against  the 
Rockwell  Stock  &  Land  Company.  There 
was  a  judgment  fw  plaintiff,  and  defendant 
appeala  Reversed. 

L.  G.  Rockwell,  for  iu>pdlant  Obaa.  M. 
Blce^  tot  appellee. 

BISSELL,  J.  As  suggested  In  tbe  ante- 
cedent opinion  (42  Pac.  180),  Joseph  Castronl's 
suit  was  tried  with  Martha's  action,  and  be-' 
fore  the.  same  Jury.  The  record  in  this  case 
shows  some  irregularities  other  than  what 
appears  in  the  wife's  suit  Probably  this 
comes  from  the  circumstance  of  counsel's 
reliance  on  the  main  error  committed  In  tbe 
trial  of  the  suit  brought  by  the  other  plain- 
tiff, while  In  this  he  preferred  to  preserve 
all  the  questions.  Some  of  them  are  prob- 
ably not  of  sufficient  gravity  to  upset  the 
judgment,  bbt  they  seem  to  require  8<Hne  lit- 
tle discussion  in  the  settlement  of  the  issue 
between  the  parties.  No  narration  of  the 
history  of  the  case,  other  than  what  is  con- 
tained in  the  statement  preceding  the  other 
opinlcm,  will  be  given,  save  to  particularize 
some  matters  which  were  incidental  to  our 
conclusions  in  that  matter.  The  alleged  hir- 
ing on  which  Joseph  sued  occurred,  If  at  all, 
at  the  time  of  the  arrangement  between  the 
company  and  his  wife,  Martha,  with  refer- 
ence to  the  establishment  of  the  hennery.  It 
was  tuslsted  on  liehalf  of  the  plaintiff  that 
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when  the  dbcnsslon  occurred  In  the  latter 
part  of  August,  Mr.  RockweQ  hired  him  to 
go  out  to  the  farm  and  labor  at  whataoerer 
be  might  be  called  upon  to  do  at  an  agreed 
price  of  925  per  month  and  his  board.  It 
waa  Joseph's  contention  that  he  was  in  no 
manner  connected  with  the  negotiations  en- 
tered Into  between  the  company  and  his 
wife  with  reference  to  the  establishment  of 
the  traffic  in  hens,  but  that  he  was  hired  In- 
dependently, as  a  farm  hand,  to  work  at  fixed 
wages.  He  Insists  be  went  out  to  the  form, 
and  labored  from  that  time  on,  until  the 
disagreement  between  the  parties  In  Janu- 
ary.  when  he  was  discharged.  The  defend- 
ant company  insists  there  was  no  agreement 
of  this  sort,  but  that  be  was  simply  hired, 
while  the  harvesting  was  going  oOt  to  do  a 
specific  class  of  worlt,  for  which  be  was  to 
receive  $1  per  day  and  board.  The  company 
claimed  to  have  paid  him  Cor  all  the  time  he 
worked.  The  issue  was  thus  sharply  defined 
as  to  the  existence  or  nonexistence  of  a  con- 
tract of  hiring  for  a  definite  period  at  a  fixed 
vage.  The  testlm(»iy  was  directed  to  this 
end,  though,  in  the  progress  of  the  trial,  the 
idulntlff  oflTered  testimony  to  show  the  value 
of  his  services,  and  thereby  established  his 
right  to  recover  for  work  and  labor  done 
upon  a  quantum  meruit.  When  the  case  was 
omcluded,  the  court,  over  the  objection  of 
the  defendant,  instructed  the  jury  upon  both 
hypotheses.  The  Jutjr  were  told,  If  they 
sbuuld  find  the  agreement  to  have  been  made 
as  the  plaintiff  aUeged,  they  were  bound  to 
find  for  him  at  the  rate  of  925  a  month  and 
bis  board,  making  whatever  dednctloa  was 
^c^r  for  any  payments  which  had  been 
made.  The  jury  were  farther  told,  even 
though  Oiey  might  find  from  the  evidence 
there  was  no  such  agreement  as  the  plaintiff 
auempted  to  show,  if  they  found  he  had 
dcHie  work  for  the  ccsapany  from  the  time 
of  going  out  there  to  the  day  of  bis  discharge, 
and  found  Its  value  to  be  ctf  a  certain  sum, 
they  should  rettitn  a  verdict  in  acewdance 
with  such  finding.  Under  the  instructions, 
the  Jnry  were  bound  to  find  for  the  plahitlff, 
even  though  they  might  find  there  was  no 
contract  made.  If  the^  found  he  had  done 
wwk  which  was  of  an  ascertainable  value. 
The  case  was  tried  on  the  9th  of  Febraary. 
On  the  condualoa  of  the  trial,  the  Jury  re- 
turned a  verdict  that  the  cconpany  waa  In^ 
debted  to  the  pWntlff  in  the  sum  of  915, 
which  had  been  paid.  The  court  refused  to 
acc^t  It,  sent  the  Jury  back  to  their  rooms, 
and  they  found  a  general  verdict  t<x  91  t<a 
the  plaintiff.  This  verdict  waa  pnunpUy  set 
adde.  The  court  proceeded  to  retry  the  case 
at  2  o'clock  of  the  div  on  which  the  verdict 
was  returned,  whereupon  the  company  moved 
to  continue  it  for  a  reasimable  time  to  pro- 
cure witnesses  to  meet  the  plalntifTs  conten. 
tlott  that  be  was  entitled  to  recover  on  the 
hasiB  of  the  value  of  his  services,  regardless 
ot  the  cpedal  contract  whi^  he  had  at- 
tempted to  provsk  The  showing  would  seem 


to  make  It  clear  that  a  severe  nunratorm 

had  occurred,  which  prevented  the  running 
of  trains,  and  the  procurement  of  witnesses 
In  time  to  testify.  The  motlw  was  over- 
ruled. The  court  proceeded  to  try  the  case, 
and  the  plalntlCT  had  Judgment  for  ¥114.4d 
The  defendant  company  made  .the  same  ap- 
plication fon  security  of  costs  In  this  case  as 
In  the  other.  The  account  which  was  filed 
before  tbe  jQStlce,  and  which  stood  for  the 
pleading  In  the  county  court,  was  simply: 
"The  Stock  and  Land  Ck}mpany,  debit,  to 
four  months'  labor  at  (25  a  month,  and  18 
days,  and  board." 

Some  of  the  chief  difficulties  which  have 
been  encountered  In  this  case  proceed  from 
the  circumstance  that  both  cases  were  begun 
before  a  Justice  without  written  pleadings. 
Since  both  these  cases  must  go  back  for  a 
new  trial.  It  Is  luggested  to  the  county  court 
that  both  parties  be  ordered  to  file  'pleadings 
setting  up  their  causes  of  action  and  defenses, 
respectively,  thereby  pnttlng  the  case  in  such 
shape  as  to  relteve  the  appellate  court,  in 
case  of  any  future  appeal,  of  the  difficulties 
which  are  eq^lenced  on  the  present  hear- 
ing. Of  course  It  is  true  there  Is  no  dUferenct^ 
with  respect  to  the  lurlnctples  which  mnst 
be  applied,  in  tbe  trial  ot  a  case  vrtdch  comes 
by  appeal  to  a  court  ol  record  team  a  Justice, 
and  one  which  originates  there,  and  is  beard 
on  written  pleading.  The  legal  rights  of  the 
parties  are  precisely  the  sama  They  must 
be  determined  on  the  same  prineipleB,  and 
the  plaintiff  Is  bound  to  estabUA  bis  csnse 
by  the  same  proofs.  Stout  v.  Tribune  Oo..  52 
Ha  S43.  There  is  a  well-reeognlzed  dlstlnc- 
Hon  between  the  forms  of  pleading  by  which 
a  party  Is  pwmltted  to  recover  a  debt  under 
the  Code,  and  those  which  must  have  been 
<Aiserved  by  him  when  tJie  commoit-law  pro- 
cedure was  In  full  force.  The  distinction  be- 
tween the  common-law  forms  of  assuntpslt 
are  thoroughly  settied,  and  were  well  undo 
stood  by  lawy«s  vribo  practiced  under  that 
system.  The  difference  between  the  declara- 
tion In  an  action  upon  a  special  contract  and 
one  upon  a  quantum  meruit  was  wdl-de* 
fined  and  thwoughly  recognised.  Of  course 
it  was  tru^  even  under  that  system,  s  person 
might  declare  In  general  aasump^t,  and  re- 
cover upon  proof  of  the  value  <tf  his  services; 
even  though  there  was  a  special  contract 
which  constituted  tiie  basis  of  the,  action. 
This  happened  In  the  case  where  tlw  contract 
had  been  completed  by  p»formance,  and  the 
only  thing  which  remained  to  be  done  was  to 
pay  the  contract  price.  This  distinction  was 
recognized  and  w611  setyed.  It  waa  likewise 
established  that,  tn  declaring  upon  a  quan- 
tum meruit,  it  was  necessary  to  aver  the  Im- 
plied promise  which  the  law  raised  against 
'the  defendant,  and  therefore  the  forms  al- 
ways proceeded  that  the  defendant  promised 
and  agreed  to  pay.  We  are,  howevw,  uncon- 
cemed  with  these  distinctions,  lAnce  tbe  alle- 
gation tb9  promise  and  agreement  to  pay 
is  not  indispensably  whether  tbe  party  sues 
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fln  ft  vccU  oon tract  m  A  tnwntiuii  i&wulL 
It  to  only  needful  tor  him  to  state  the  facta 
«Dt  of  wblch  Ida  cause  of  action  grows,  and, 
<lien  b^ng  proven,  be  may  recoTer,  whether 
be  has  alleged  a  promise  by  the  defendant,  or 
baa  omitted  to  state  any.  This  to  true  In 
either  case,  though  necessarily  It  would  hap- 
pen, In  pleading  the  special  agreement,  the 
statement  of  its  exact  terms  or  their  legal 
effect  wonld  probably  result  In  avermenls 
which  wonld  show  the  d^endant's  prwntee. 
Ttita  wonld  not  be  tme  In  the  case  of  the 
promise  Imi^ed  by  the  law.  nor  Is  It  be- 
llered  that  any  averment  of  tbto  promise 
to  at  an  necessary  under  the  present  By»- 
t«n.  Hurst  V.  Lltchfleld,  88  N.  Y.  S77;  Suss- 
dorfr  V.  Schmidt,  66  N.  Y.  819;  Kerstetter 
V.  Raymond,  10  Ind.  199;  Green  v.  011b»t, 
21  Wis.  «)1;  Vom,  Bom.  *  Bern.  Rights, 
i  643  et  seq.  Tbto  dlseossloa  is  only  In- 
dulged in  because  couns^  In  their  argu- 
ments, seem  to  have  confused  the  prlnclplea 
announced  by  the  various  cases  which  de- 
clare the  proper  rule  for  the  constmctlon  of 
pleadings,  and  those  wblch  determine  the 
legal  rights  of  the  parties.  It  seems  to  be 
untTcrsally  true  that  there' can  be  no  pKKnlse 
Implied  by  the  law  where  an  express  one  to 
botfa  laid  and  proven.  The  allegation  of  an 
express  promise  destroys  the  possibility  of 
the  Implication,  for  the  last  only  extoto  by 
virtue  of  the  legal  obligation  cast  upon  the 
party,  by  virtue  of  a  performance  by  one 
without  an  express  agreement  by  the  other. 
It  to  a  very  familiar  doctrine  In  the  law,  so 
well  eatabllshed  and  so  long  extotlng  as  to  be 
wwthy  the  term  "tiementary.**  It  to  useless 
to  discuss  It,  state  the  various  f<»ins  wht(di  it 
may  take^  or  the  drcumstancea  under  which 
such  contract  Is  enfcwceaUe.  It  to  enough  to 
say  the  statemmt  of  tbe  ei^press  agreement 
will  exclude  the  eztot^ice  of  one  resulting  by 
operation  of  law  from  the  acts  of  the  parties. 
Weston  V.  Davis.  21  Me.  S74;  Whiting  v. 
Sullivan,  7  Mass-  107;  Galloway  v.  HcHmee, 
1  Doug.  (Mich.)  330;  McGtolhuid  v.  Snider, 
18  lU.  58;  Hancock  v.  Roes,  18  Ga.  864;  Hill 
V.  Balkcom.  79  Ga.  444,  6  8.  B.  200;  Dela- 
plalne  v.  Tumley,  44  Wis.  8L 

It  mtat  be  understood  the  antecedent  dls> 
cusj^oUf  and  the  dtatlon  of  these  authorities, 
are  not  Intended  to  decide  the  general  ques- 
tion of  the  rules  of  pleading  In  snch  cases, 
nw  the  right  of  a  ptolntlfl  to  recover  on  any 
special  contract  which  he  may  prov^  even 
though  hto  oomptolnt  has  taken  fhe  form  of  a 
declaration  to  recover  tor  services  according 
to  their  Talua  That  to  not  the  question  at 
issue.  ^Rita  concerns  the  right  ctf  the  plain- 
tiff to  both  allege  ud  prove  a  spectol  con< 
tract,  and  In  the  same  actton  offer  evidence 
to  establish  the  value  of  the  work  which  he 
has  done,  and  have  tbe  jury  Instructed  that 
be  to  entitled  to  recover  in  either  case,— in 
the  one,  because  there  was  a  spectol  contract 
for  a  definite  wage;  and  In  the  other,  be- 
cause he  rendered  services  of  a  provra  value. 
It  to  simply  decided.  If  the  plaintiff  declares 


on  a  special  contimct^  uA  ndntakca  tupnrve 

it,  he  may  not  at  the  same  time  crfEer  proof 
of  the  value  of  hto  servioes^  and  reoovo',  ac- 
cording as  the  Jury  may  conclude  with  refers 
ence  to  the  matter.  We  do  not  disagree  with 
a  cwtaln  line  of  authorities  which  holds  that, 
where  there  to  a  controversy  between  parties 
as  to  the  agreed  price  at  wbidi  wialc  was  to 
be  don^  evidence  may  be  introduced  ot  the 
value  of  the  work  for  the  purpose  at  support- 
ing the  plalntlff'a  contention  respecting^  the 
agreed  price.  Thtxe  are  well-considered  cases 
in  tbto  direction.  ■  Allison  v.  Bwnlng,  iBt  Ohio 
St  138;  Richardson  v.  McGoIdrlck,  43  Mich. 
476.  6  N.  W.  072.  No  swA  questlcm  was  pre- 
sented here.  The  contention  between  the 
plaintiff  and  defendant  was  not  as  to  what 
the  agreed  price  was,  but  It  was  a  sharply- 
defined  tosu^  made  by  the  assertioo  on  the 
one  side  of  a  contract  for  employmoit  at  a 
fixed  wage,  and  a  denial  on  the  other  ot  the 
making  of  any  contract  at  alL  The  plaintiff 
was  thus  only  entitled  to  maintain  the  Issue 
which  he  tendwed,  and  to  have  the  Jury  in- 
structed that  he  might  recovw  If  they  shoxild 
find  the  contract  to  be  as  be  had  laid  It,  and 
according  to  Its  terms.  The  defendant's  ob- 
jection to  tibe  InstructlOtt  which  permitted 
him  to  recover  on  a  quantum  meruit  was  w^ 
taken,  and  the  court  should  have  given  tbe 
Ittstroctlfm  which  the  defendant  eunpany 
asked. 

The  case  must  be  reversed  because  of  this 
error  In  the  Insti-uctlons.  There  are  some 
matten  to  which  It  seems  wise  to  call  the  at- 
tentlon  of  the  trial  court,  even  though  they 
be  not  deemed  sufficiently  radical  to  reverse 
the  Judgment  There  to  no  necessity  to  re- 
express  our  views  concerning  tbe  limitation 
wblch  tbe  court  ptoced  on  the  defendant's 
right  to  argue  tbe  caae.  The  two  cases  were 
tried  it^ether.  The  abstract  which  was  filed 
In  tbto  court  coven  nearly  100  pages,  and  it 
would  seem  as  though  a  liberal  exercise  of 
tbe  court's  authority  would  have  given  the 
defendant  a  greater  totltude.  We  need  not 
repeat  what  was  said  concerning  the  motion 
for  security  of  coats.  It  would  seem  to  be  a 
case  in  which  the  order  might  properly  be 
made,  if  an  adequate  showing  In  conformity 
to  the  statute  were  aptly  and  duly  presented. 
Hie  refusal  ot  the  court  to  continue  the  case 
after  It  set  aside  the  verdict  must  have  work- 
ed considerable  hardship  to  tbe  defendant, 
under  the  assumption  that  the  evidence  re- 
specting the  value  of  the  services  was  prop- 
erly Introduced.  Where  a  case  has  been  tried 
and  a  verdict  returned,  a  reasonable  time 
should  be  permitted  to  elapse.  If  the  defend- 
ant makes  an  application  therefor,  t)efore  be 
to  crowded  Into  a  farther  trial  of  the  same 
controversy.  Nothing  further  need  be  said 
'  about  It,  as  the  thing  Is  not  likely  to  occur 
on  the  subsequent  trial  of  the  case.  We  dis- 
cover no  other  errors  of  sufficient  magnltode 
to  Justify  a  discussion,  or  to  call  tot  an  ex- 
pression of  the  court's  opinion.  Var  the  er- 
ror which  the  court  committed  in  instructing 
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the  Jnrj,  the  case  most  be  reversed,  and  go 
back  for  a  new  trial  In  confonuity  wltb  tUi 
oplnloii.  B«veTBed. 


UBWIM  «t  aL  T.  SXBIM. 
(Court  of  Aspeab  of  Colondo.   Oet  14,  3885.) 

Aonoll  ox  BCFItBVlX  BOHD— JUDOMBKT. 

A  Jndfinent  In  replcTin  that  at  com- 
mencement  of  the  actiw  the  risht  of  poaaesaioD 
waa  in  the  plaintiff,  tiiat  costi  be  taxed  againit 
defendant,  and  ahowlnr  that  th^  have  be<a 
paid,  will  not  cnpport  an  action  for  breadi  of  a 
delirery  bond  conditioned  to  deliver  the  prop- 
erty to  i^alntiff  if  deliver;  be  adjndged,  and  to 
par  cmrta  and  damages  awarded  against  defend- 
ant  on  failnre  to  retom  the  pragertj. 

Appeal  from  district  court,  El  Paso  county. 

Actlcm  by  Loids  Stetn  against  Emma  Wil- 
son, as  principal,  and  Edward  Ijewln  and 
another,  as  snreUes,  for  breach  of  a  replerin 
bond.  From  a  Judgment  for  plaintiff,  de- 
fendant snreties  appeal.  Reversed. 

Jobn  B.  Watt,  for  aKwlIants. 

ItEBD,  P.  J.  Appellee  bron^t  an  action 
of  raplerln  against  one  Emma  WUscm  before 
a  Jostle^  of  the  peace.  The  dtfendant,  wish- 
ing to  retain  tbe  goods,  made  a  bond,  with 
appellants  as  suretlefl,  containing  the  fol- 
lowing conditions:  "Sball  well  and  traly  de- 
liver the  said  ^operty  to  the  said  plafntlfl 
If  such  dellTray  be  adjndged,  and  shall  well 
and  troly  pay  or  cause  to  be  paid  all  costs 
and  dani^es  which  may  be  awarded  against 
ber,  the  nld  defendant,  In  said  action;  then 
tUs  oUigatton  to  be  roi6;  else  to  be  and 
remain  In  full  force  and  ^ect.'*  A  trial 
was  bad,  and  the  court  decided  "that  tbe 
ri^t  of  possession  at  tbe  commencement  «f 
this  action  was  In  the  idalntlff,  and  that 
tbe  defffldant  be  taxed  tbe  costs  of  tbe  anlt" 
"Received  the  costs,  liaSB."  On  Septem- 
ber 2S,  1880,  this  action  was  brought  against 
Emma  Wilson  and  appellants  In  tbe  county 
court,  for  damages  by  reason  of  alleged 
breacii  of  the  conditions  of  the  bond.  A  trial 
was  had,  reanlting  In  a  dismissal;  an  appeal 
taken  to  the  district  court,  where  a  trial 
was  bad,  resulting  In  a  Judgment  for  plain- 
tiff for  I822.8S,  trom  wUeh  the  appeal  was 
prosecuted  to  this  court 

The  ^bth  aaslgnm«at  of  error:  *That  the 
court  erred  in  giving  plaltttlff  Judgment,  as 
there  waa  no  breach  of  tbe  bond;  tbat  the 
record  showed  the  Judgment  of  tlie  Justice's 
court  to  have  been  complied  with,  and  the 
Judgment  nttsfled,**— Is  relied  upon  by  eonn- 
seL  Tbe  Judgment  most  be  reversed.  Tbe 
conditions  of  the  bond  were  that  the  defend- 
ant should  d^ver  the  property  to  the  vMsir 
tiff  If  such  ddlveiy  should  be  adjudged,  and 
pay  all  costs  and  damages  that  should  be 
awarded  against  her.  Tbe  court  found  tbat 
the  right  of  possession  at  tbe  commencan«it 


of  the  action  waa  In  tbe  plalntlfl.  Of  what 
goods  the  right  of  possession  was  found  Is 
not  shown.  There  was  nothing  to  desig- 
nate th^,  and  sncb  finding  was  void  for 
uncertain^.  No  value  of  tbe  goods  was 
fotmd,  nor  damages  for  the  detention.  Ac- 
cording to  aU  authorities,  damages  should 
have  been  awarded,  tbe  goods  designated, 
and  tbe  value  fftimd.  The  prop»  Judgment 
would  have  been  In  tbe  alternative  for  the 
return  of  designated  goods  or  payment  of 
established  value.  It  will  also  be  observed 
that  there  was  no  Judgment  for  eltber  the  re- 
turn of  the  goods  or  payment  of  value.  The 
finding  for  the  plaintiff  tbat  he  was  enti- 
tled to  tbe  possession  at  the  commencement 
of  the  action  cannot  take  tbe  place  of  Uie 
Judgment  fW  the  return.  It  has  been  held 
in  some  instances  that  a  finding  of  that  kind 
ms  sufficient  whwe  the  plaintiff  bad  and  re- 
tained the  poasesshn  of  the  goods,  but  not 
wbere,  as  In  this  case,  the  goods  were  re- 
tained by  tiie  defendant  '^e  <mly  correct 
practice  is  to  find  the  value  In  aU  cases." 
Gobbsy.  KepL  |  1001;  Wells,  RevL  |  772, 
and  anthodtles  cited;  Watts  v.  Oreen,  80 
Ind.  8»;  Wttcher  v.  WatUns,  11  Colo.  MS, 
18  Paa  640;  Mills'  Ann.  St  |  2757.  "A  veiv 
diet  to  serve  as  the  basis  of  a  Judgnmit 
must  be  eamjfiete  and  certain;  otherwise, 
both  tbe  verdict  and  Judgment  thereon  are 
emnDeous."  Gobbey,  Bepl.  H  1062,  1063; 
Stewart  t.  Taylor.  68  CaL  6,  8  Fac.  606; 
Bennett  v.  Butterworth,  8  How.  128.  The 
Judgment  In  the  court  of  the  Justice  of  the 
peace  upon  which  this  was  to  be  predicated 
was  only  for  costs,— f  13 .80— which  were 
paid.  Tbe  reaponslblllties  <Mt  tbe  sureties 
could  not  be  extended  beyond  the  oondltloos 
and  letter  ot  their  undrataking;  and  as  tbe 
only  Judgment  was  for  costs,  and  that  was 
satisfied,  the  bond  Imposed  no  other  liabili- 
ty upon  the  sureties.  See  Colorado  Springs 
Oo.  T.  HoiAlns,  5  Colo.  206;  Ashley  v.  Pe- 
tmon,  2B  Wis.  821;  OlaA  v.  Nortcm,  6  Hlnn. 
41S  <61L  277):  Gallarati  v.  Orser.  27  N.  T. 
834;  Pettygrove  v.  Hoyt  U  Me.  66. 

The  fku!ts  of  the  case  were  evidently  such 
as  to  warrant  a  reeovwy  against  the  sure- 
ties, and  It  Is  to  be  regretted  tbat  there  was 
not  a  proper  trial,  proof,  and  Judgment  The 
finding  tbat  the  plaintiff  was  entitled  to  tbe 
possesion  of  some  undefined  chattels,  with- 
out any  Identification,  without  awarding 
their  return,  w  flxhng  a  value,  and  giving 
Judgrooit  for  such  value  In  cue  the  goods 
were  not  returned,  was  not  a  Judgment  that 
could  be  made  a  bads  for  a  Judgment 
against  the  sureties.  In  this  the  authori- 
ties agree,  and  we  are  bound  by  them.  We 
can  find  no  data  or  evidence  In  the  record 
or  bill  of  6zc^»tt<ms  Iqr  which  the  Judgment 
can  be  reformed.  For  these  errors  upon  the 
trial  and  finding  <jt  the  court  the  Judgmoit 
must  be  revened.  Reversed. 
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PH.  ZANG  BRBWING  Oa  t.  HOWLETT. 

(Coart  of  Appeals  of  Ctdorado.    Oct.  14,  1885.) 

Appiai^Pkaotioc— Abstiuot  Of  Rboohd— Rdi,bb 
or  Couar. 

On  ftiUnrt  of  appenant  to  in  ant  way 
compir  with  rale  16  (33  Pac.  tL),  regardlntr  tb« 
makiuir  of  an  abstract  of  the  record,  the  appeal 
will  be  diamlaMd,  the  rale  beinc  mandatorr. 

Appeal   from   district   coart,  Arapahoe 

county. 

Action  by  Thomas  Hewlett  against  the  Ph. 
Zang  Brewing  Company.  There  waa  a  Judg- 
ment for  plaintiff,  and  defmdant  qipeals. 
Dismissed. 

O.  Ij.  Hudson,  for  appellant  O.  P.  Bntlcc 
and  WlUard  M*iwp»i,  for  appdlea 

REBD,  P.  J.  In  titils  caaa  tbei*  la  no  ab- 
stract of  thaxBeord  whlBTO^  nor  was  there 
any  attend  to  malte  om^  Tlien  la  a  doo- 
ment  on  file  designated  on  the  title-page  aa 
"Abstract  ot  Becord  and  Aa^gmnent  off  EIr> 
rws."  On  aramlnstlon  it  Is  fonnd  to  be  rally 
an  assignment  ot  errca%  SO.  in  numlm.  refer- 
ring to  the  foUoB  of  the  record,  whece  Qi^ 
are  auKKwed  to  have  eKlstence.  As  an  index 
tliey  might  be  uBefQL  The  oblect  of  an  ab- 
stract can  readily  be  understood,  and  the 
character  and  necessary  contents  are  so  fuUy 
and  clearly  stated  in  rule  Na  16  08  Pac  tL) 
that  furtiier  cq^lanatlon  Is  nnneceasary.  Alb 
er  the  title  of  the  cause,  "wiUi  the  data  of 
the  filing  of  all  papers  in  tlie  court  bdow, 
and  a  brief  statement  of  the  contenta  <tf  eacb 
Reading.**  NelUier  appears.  There  is  notli- 
Ing  to  show  that  any  suit  was  ever  eanaaea- 
oed  or  papera  filed.  The  rule  also  prorfales 
"that  It  mil  set  forth  folly  the  points  of  the 
plefidlQgB  or  evidence,  and  the  points  rdied 
up<Hi  for  the  xarennl  of  the  Judgment  or  de- 
cree.** 

We  learn  from  tlw  printed  argument  of 
counsel  for  appellant  that  a  suit  was  Iwoaght 
1^  appellee  against  appdhint  fOr  the  price  of  a 
car  loadof  bariey,  and  a  Judgment  obtained  for 
$476.91,  and  an  appeal  taken  to  this  court; 
but  those  fiicts  do  not  appear  in  what  Is  en- 
titled an  "Abstract."  The  mle  is  mandap- 
tory,  and  will  be  ooforced.  The  press  ct 
business  in  this  court  is  so  groit  that  it  has 
not  the  time  to  perfonn  the  duties  Inqposed 
by  the  rule  on  counsel,  eren  If  it  were  so  in- 
clined. Very  frequently,  when  we  find  im- 
perfect abstracts,  but  where  counsel  have 
made  an  honest  attempt  to  cmnt^  with  the 
rule,  we  hare  orerkx^Eed  the  Irregularis, 
and  gone  to  the  record  for  necessary  Informa- 
tion; but,  wh«a  the  rule  la  entirely  ignored 
and  disregarded,  we  shall  enforce  rale  10  (33 
Pac.  tL),  and  diunlas  the  case.  Upon  the 
title-pages  the  parties  are  s^led  "Appe- 
lant" and  "Appellee."  Immedlatdy  follow- 
ing is  "Error  to  the  District  Ooort."  ete. 
Whether  an  appeal  or  writ  of  error  I  have 
not  learned,  and  it  is  unimportant.  The  case 
wlU  be  dismissed.  Dismissed. 


DINOLS     XBASE  et  al. 
(Coart  of  Appeals  of  Colorado.    Oct.  14,  1885.) 

FaLSS  RaPSKSaSTATIONS— Matkbuxjtt. 

1.  A  miBrepres«itation  to  a  merchant  hav- 
bur  OQ  hand  a  stock  of  goods  worth  $10,000. 
and  indebted  only  to  the  extent  of  $S,^,  $3,000 
of  which  was  due  to  defendant,  that  anoilicr 
creditor  is  about  to  attach  the  merchant's  goods 
for  a  debt  of  $400,  made  to  induce  the  mendiant 
to  secure  defendant  by  a  chattel  mortgage,  » 
not  Bctioaable. 

2.  A  misrepreseotation  to  a  saccessfnl  mer- 
chant tliat  the  mortgage  which  be  was  induced 
to  sign  did  not  contain  a  clause  authorinng  the 
mortKasee  to  talie  immediate  possession,  is  not 
actionable  where  it  ai^ean  that  such  clause 
was  inserted  in  writing  in  a  blank  In  place  of 
the  nanal  printed  danse,  which  was  stricken 
out,  as  the  merchant  was  negligent  in  failing  to 
read  the  mortgage. 

Error  to  district  court,  Arapahoe  county. 

Action  by  William  Dingle  against  Walter 
H.  Trask  and  another.  There  was  a  Jodg- 
sent  for  dcfepdaati^  and  plaintiff  brings  er- 
ror. Affirmed. 

S.  B.  BzDwne,  for  plaintiff  In  errw.  Crans- 
toOt  Pitkin  &  Moore,  for  defendants  in  er- 
ror. 

BIBSELL,  J.  Dingle  tnougbt  this  suit 
against  Xnsk  and  the  bank  to  recorer  for 
the  wrong  which  he  inslats  was  committed 
in  the  procurement  by  them  of  a  dmttel 
mortgage  on  his  stock  of  goods.  The  de- 
fendants demurred  to  the  complaint  Final 
Judgment  was  entered,  and  the  case  comes 
here  by  writ  of  errot.  The  insufficiency  of 
the  complabit  In  its  statement  of  the  repre- 
seutations  which  are  the  bues  of  the  ac- 
tlim  will  admit  of  a  very  brief  statement 
ct  the  pleading.  According  to  Its  allega- 
tions, Dingto  was  Indebted  to  the  Union  Na- 
tional Bank  et  Denver,  in  Norember,  1891. 
on  a  note  for  93,600.  Kme  of  this  noto  had 
been  paid,  exc^t  $500  and  the  interest  up  to 
February,  1883,  which  ms  the  date  of  the 
executi<Mi  of  the  instmmrat  of  whicb  he 
complains.  At  that  time  he  was  carrying 
on  the  drug  business  in  Denvw,  at  the  cor- 
ner of  Serrateenth  and  Curtis,  and  had  a 
stock  cm  hand,  according  to  his  statement,  of 
the  value  of  fl0,000.  He  would  seem  to 
have  owed  no  money  except  this  13,000  to 
the  bank,  94B0  to  another  party,  and  a 
couple  of  hundred  dollars  In  small  amouits 
to  other  persons.  Whether  these  w&o  ab- 
solutely the  sum  total  of  his  indebtedneas  is 
not  certain,  but  Inferentially  this  appears 
from  the  compbUnt  The  twms  of  the  note 
to  the  bank  are  not  stated,  though  presum- 
ably the  indebtedness  had  been  running  up- 
wards of  a  year,  and  on  renewals  of  the  pa- 
por,  for  banks  seldom  make  commercial 
loans  tw  a  longer  period  than  SO  days.  Mrs. 
Dingle  was  a  Joint  maker  of  the  p^>er,  and 
in  her  own  right  was  possessed  of  ^<^rty 
of  the  value  of  912,000.  It  thus  se«ns  the 
note  was  good,  and  the  bank  In  no  danger 
of  losing  ite  debt   At  all  events  Dingle 
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BTeired  that  If  be  bad  feDovn  what  the 
bank  contemplated,  and  th^  hitenti<m  to 
enforce  the  aefmrlty  which  he  was  about  to 
give,  he  would  bave  declined  to  execute  it, 
and  paid  off  the  debt  Just  why,  If  thla  was 
true,  he  did  not  can?  out  hla  Intention  after 
the  bank  had  taken  posseaidon  ot  bis  store, 
li  not  Tery  evldoit;  for  if  he  could  have 
done  It  ta  one  caae^  he  certainly  could  In 
the  other.  After  the  bank  took  possesBliHi 
of  the  stock,  a  oonple  of  small  attachments, 
smoontlng  to  something  IBce  $200,  were  ler- 
led  on  the  stock,  and  to  this  further  extent 
Dingle  was  embamssed  In  his  budnoM. 
Tlie  exp^isea  of  caring,  fbr  the  store  are 
stated,  the  annual  value  at  the  business  In 
profits  Is  alleged,  and  otherwise  It  may  be 
said  the  plaintiff  stated  In  general  the  harm 
which  came  to  him  1^  reason  of  the  transac- 
tion. This  statem^t  Is  enough  to  show  the 
cbaiacter  ot  the  suit  Nothing  further  need 
be  set  out  but  the  rqiresentatlons  alleged  to 
Iiave  been  made,  and  what  the  pleader  states 
concerning  their  character  and  the  reliance 
which  he  pot  on  them. 

Only  two  representatlona  are  averred. 
The  first  Is  about  the  purpose  of  a  third  per^ 
■on,  to  whom  Dingle  was  indebted  In  about 
the  sum  of  $400,  to  sue  out  an  attachment 
on  his  debt  It  is  put  as  a  declaration  by 
Trask  ttiat  a  party  unnamed  in  the  pleading 
was  about  to  sue  out  an  attaclmient  Dingle 
says  he  relied  on  this  statement  Then  fOl' 
lows  a  narrative  of  the  subsequent  proceed- 
ings, which  amounta  to  a  statement  that  he 
thereupon  went  with  Trask  to  an  attorney's 
of&oe  a  very  short  distance  from  his  store, 
to  execute  a  chattel  mortgage  to  secure  the 
note  which  had  be^  given  to  the  bank. 
Dlagla  admits  the  purpose  of  his  going. 
Tlicre  had  evidently  been  a  discussion  be- 
tween him  and  Traak  concerning  the  execu- 
ti«i  oC  the  mwtgage,  and  he  had  evidently 
agreed  to  make  it  He  avers  no  fraud  or 
oUsrepreaentatlons  concerning  the  giving  of 
the  security  other  than  the  antecedent  state- 
ment as  ti>  the  prospective  attachm«it  but 
be  goes  <xi  to  allege  that  when  he  got  to  the 
office  of  tbe  attorney  he  executed  an  Instru- 
meat  of  security  on  his  stock  in  tra^  for 
tbe  amount  of  the  unpaid  balance  of  the 
note.  He  then  avers  that  within  five  min- 
utes the  hank  took  possession  of  his  store. 
The  only  representation  concerning  the  in- 
strument was  a  statement  made  by  some- 
body, who  Is  unnamed  In  the  pleading,  that 
tbe  security  was  an  ordinary  chattel  mort- 
BSge  in  the  limg  form  In  use  In  tbe  city. 
IHo^e  then  avers  that  It  was  not  the  usual, 
long-form  mortgage  with  tbe  ordinary  condi- 
tion found  in  the  printed  form  ^th  respect 
to  tbe  possession  of  the  prt^rty  by  the 
mortgagor.  He  avers  this  had  been  care- 
Colly  erased,  and  another  written  In.  which 
gave  the  mortgagee  the  right  to  take  Im- 
mediate poaaesaion  of  the  stock.  This  right 
ma  ezoclsed  within  five  minutes  of  tbe 
time  ftf  tbe  ezecutloa  of  tbe  InBtrument 


Dingle  states  lie  <BA  not  read  It,  nw  know 
of  this  lnaertl<m  until  aftw  the  parties  had 
taken  possession.  He  claims  to  have  been 
a  successful  druggist  in  the  city  at  Denver 
tor  20  years,  stdvent,  and  possessed  of  the 
business  cmifldrace  of  the  ctmununlty.  He 
was  evidently  a  man  of  Intelllgaice  and  busi- 
ness aUllty>  and  faUy  competent  to  protect 
Us  own  Interests. 

Tbe  issue  of  law  vlilch  was  raised  by  the  de- 
murrer Is  an  exoeedinj^  narrow  one,  and  was 
ctarectly  resolved  against  the  plaintiff  In  oior. 
Tbe  first  reiiresentatltm  respecting  tb&  suing 
oat  at  an  attachment  is  clearly  not  such  a  rep- 
rsMBtation  am  will  furnish  the  basts  (rf  an  ac- 
tfan.  What  a  iqnesentatlon  must  be  to  cntl- 
tte  a  pai^  to  maintain  a  salt  baoaaas  of  Its 
utterance  and  Its  falsity  has  been  setOed  by  a 
long  swies  ot  adjudications.  It  must  undoubt- 
edly be  of  some  material  tact,  and  must  be  a 
determining  factor  in  the  txansocdmL  Tbe 
party  to  whom  It  is  made  must  rely  on  the 
representation  to  his  injury,  must  be  without 
knowled^  of  its  truth  or  ftilsity,  and  It  must 
appear  to  the  court  to  be  reasonably  certain 
that  tbe  complnlnlng  pwson  would  not  have 
acted  as  he  did  but  tea  the  making  of  the 
Btatem^t  of  which  be  c<»nidains.  This  rule 
has  been  laid  down  by  ^  the  text  writers, 
and  has  been  expressly  approved  by  repeated 
decUdons  of  the  courts  of  this  state.  Beard 
T.  BlOey,  8  Gola  App.  479,  84  Pac:  271;  Wheel- 
er Dunn,  13  Cola  428,  22  Pac.  627;  Adams 
T.  Scbtffer,  11  Cola  15, 17  Fac.  2L  Tbe  rep- 
resentation about  tbe  attechment  In  no  meas- 
ure comes  to  these  requirements.  It  was 
not  a  representation  concerning  a  material 
matter.  It  could  not  have  furnished  a  mo- 
tive for,  or  been  the  Inducement  to,  tbe  execu- 
tion of  tbe  security.  If  tbe  allegations  in  his 
complaint  be  true,  an  cntir^  solvent  person, 
who  Is  the  owner  ot  a  stodE  of  goods  amount* 
Ing  to  $10,000,  and  who  Is  Indebted,  according 
to  his  own  statementa,  only  to  the  extent  of 
about  13,500,  cannot  be  seiiously  embarrassed 
the  threat  ot  an  attachment  for  $450.  This 
must  be  true  In  the  present  case  if  Dingle's 
statemoits  are  to  be  taken  against  him,  for  he 
avers,  had  be  known  of  the  terms  and  condi- 
tions of  the  mortgage,  he  would  not  have  exe> 
cuted  it  but  would  sIuq^  lutye  paid  off  the 
bank's  debt  of  93,000.  If  the  plaintiff  was 
able  to  psy  off  sact  a  debt,  he  certainly  could 
not  have  beoi  Influenced  to  execute  a  security 
because  (tf  the  threatraied  attachment  His  nl- 
legatjoDs  respecting  this  attachment  are  not  of 
themselras  enou^  to  ^tltle  him  to  maintain 
tbe  salt  An  allegatton  that  he  relied  on  the 
Btatemoit  wHI  not  da  We  are  not  advised, 
except  inferoitlaliy,  that  be  owed  the  debt  of 
$460,  nor  are.  we  apprised  of  the  nature  and 
character  of  the  Indebtedness,  and  whether  it 
was  of  the  sort  which  would  furnish  a  basis 
for  an  attachmmt  If  an  attachment  could 
not  have  been  sued  out,  the  plaintiff  had  no 
right  to  rely  on  the  statement  WIttiout  a  dis- 
closure concerning  this  fact,  the  complaint  Is 
manifestly  insuffldent 
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Ws  btre  T«7  UtUe  more  trouble  wltii  ttie 
other  repreaentatlon.  ,  Tbe  pleader  did  not 
make  clear  what  was  uld  aboat  Om  terms 
of  tbe  iBstroment,  nor  concernlnj  tbe  party 
who  made  the  statement  It  may  be  true,  the 
ordinary  form  of  a  chattel  mortgage  on  per^ 
aonal  chattels  does  not  provide  that  the  mort- 
gagee shall  take  Immediate  poeseaslon.  There 
is  no  allegation  that  such  Is  the  practice,  nor 
does  It  appear  by  prop^  aTerment  that  the  In- 
sertion was  an  nnnanal  one  respecting  tbe 
kind  of  property  which  was  covered  by  the  se- 
curity. Whether  the  atatemoit  came  from 
Trask,  who  claimed  to  be  the  owner,  from  the 
attorneys .  who  prepared  tbe  Instrument,  or 
from  the  person  who  took  tbe  acknowledg- 
ment, we  are  not  adrlsed.  Whatever  the  fact 
may  be,  tbe  statement  Is  not  of  the  kind  which 
will  support  an  actloD  under  these  circa  mstan- 
cee.  A  party  who  blindly  executes  an  Instm- 
ment  without  examination  has  only  bis  own 
folly  and  neglect  to  complain  of.  A  merchant 
who  to  about  to  execute  a  secortty  upon  his 
Mock  In  trade  oog^t,  In  the  exercise  <tf  rea- 
sonable prudence  and  common  aagad^,  to 
scrutinize  tbe  terms  of  the  Instrameot  Tbe 
alteratlm  In  ttie  paper  was  one  wblcb  ought 
to  have  attracted  tbe  eyes  of  a  man  without 
any  exi>M)ence  In  tbe  transaction  of  business. 
It  was  evidently  the  erasure  of  several  lines  of 
a  printed  form.  Written  conditions  were  in- 
serted, which  covered  the  subject-matter  ordi- 
narily provided  for  by  the  blank.  An  altera- 
tlon  of  such  an  unusual  sort  and  to  that  extent 
shonld  hare  attracted  evoi  a  negligent  man's 
attentl<m,  and  led  bim  to  beattate  If  It  gave 
tbe  morl^tgee  rights  to  wblcb  be  did  not  In- 
tend to  assoit  A  successful  business  man  cft 
20  years'  experience  would  most  surely  have 
observed  It,  and  refused  to  sign  tbe  deed.  If  it 
waa  against  ttie  purpose  whl<^  he  oitert^ned, 
and  tbe  agreement  Into  which  he  had  caitwed. 
He  cannot  complain  of  bis  own  ne^igence. 
Insurance  Oo.  v.  Hodgklns,  00  Me.  109;  Slaug^ 
ter's  Adm'r  v.  Gerson,  IS  Wall.  379;  Gooley, 
Torts,  p.  570;  Blgelow.  Frauds,  p.  S2&.  Tbe 
rule  Is  doubtless  not  an  unlTersal  one,  and  to 
it  there  are  numerous  «ECq»tions.  We  are  un- 
able. In  tbe  present  cas^  to  dlscovw  any  of  tbe 
elements  or  any  of  the  circumstances  found 
In  cases  where  the  courts  have  hdd  a  party 
excused  for  his  failure  to  ascertain  what  he 
was  signing,  and  protect  his  rights  by  tbe  ex- 
erdse  of  ordinary  bustness  care  and  prudence. 
Tbe  court  did  not  err  in  sustaining  tbe  demur- 
rer to  the  complaint,  and  the  judgment  wUl 
scc<Hi31ngly  be  affirmed.  Affirmed. 


PITTSBURG  CONCENlilATING  &  MILL- 
ING OO.  V.  GLICK  et  al. 

fOonrt  of  Appeals  of  Colorado.    OcL  14, 1886.) 

BaaAOB  or  CoaraAOT— BDmoiaKor  or  Evi- 

DBMOB. 

A  complaint  alleged  that  defendant  con- 
tracted to  treat  ore  taken  fmn  plaintiffs'  sil- 
ver mine,  and  to  redeliver  the  same  in  the  form 


of  concentrates  without  1<ms  of  more  than  20 
ner  curt.,  but  that,  Ibnra^  defcmdaofs  neell- 
genee,  only  90^  pn  cent  of  tbe  total  value 
was  saved  to  iMUUtiffs.  It  appeared  that  sume 
ore  was  Btnt  to  an  assayer,  but  it  was  not 
shown  whether  the  same  was  representative  of 
the  ore  treate-l.  PhOntifls'  assayer  testified 
that,  dvrtnir  the  six  days  in  whidi  the  we  was 
bdwt  treated,  he  twice  assayed  sainplee  of  the 
ore, — once  on  the  first  day,  when  he  found  18 
ounces  of  illrer  per  ton,  and  again  on  the  last 
dav.  when  he  found  24  ounces  per  ton;  but  he 
knew  nothing  of  the  diaiacter  of  the  ore  mn 
duriQK  the  Intermediate  time.  BeU  insuffitient 
to  entitle  plaintUEs  to  recovw. 

Appeal  from  district  court,  Gunnison  county. 

Action  hj  Mwrls  OUck  and  anotii»  asainst 
the  Pittsburg  Coneentiatlng  ft  Hmins  Com- 
pany. Fnmi  a  jndgmeoit  for  plalntUEi^  de- 
fendant appeals,  Berorsed. 

Thos.  O.  Brown,  for  appellant, 

THOMSON,  J.  Tbe  complaint  alleges  a  em- 
tract  between  tbe  plaintlfCs  and  the  defoidaut 
company,  whereby  the  ptalntlffs  agreed  to  de- 
liver to  the  defendant,  during  the  summer  of 
1891,  100  tons  of  ore  to  be  takw  from  a  silver 
mine  of  the  plalntlfls;  and  the  defendant 
agreed  to  treat  the  we  in  its  concentratioa 
works  at  Pittsburg,  Cola,  for  the  sum  of  four 
doUarB  per  ton,  and  to  save  for  tbe  plaintlffB 
at  least  80  per  cent,  of  all  the  silver  which  the 
ore  contained,  and  redeliver  the  ore  to  tbe 
plaintiffs  in  the  form  of  concentrates,  without 
loss  In  value  of  more  than  20  per  crat.  It  Is 
alleged  that.  In  accordance  with  tbe  agree- 
ment, plaintiffs,  during  the  time  mentioned, 
delivered  to  defendant  100  tons  of  ore,  run- 
ning in  silver  24  ounces  per  ton,  but  that  the 
defendant  so  negligently,  carelessly,  and  Im- 
properly treated  the  ore  and  wasted  the  silver 
that  only  30%  per  cent,  of  tbe  total  value  of 
the  ore  was  saved  to  the  plaintiffs,  to  tbelr 
damage  In  the  sum  of  $1,027.83.  The  answer 
was  a  general  denial.  The  cause  was  tried 
by  a  jury,  who  returned  a  verdict  in  the  plain- 
tiffs' t&yor  for  $1,000.  Tbe  case  Is  here  by 
appeal  from  the  Judgment  rendered  upon  the 
verdict. 

Upon  a  careful  examination  of  the  record, 
we  are  unable  to  discover  any  reason  for  tbe 
verdict  Tbe  evidence  for  the  plaintiffs  tend- 
ed to  show  that  the  contract  was  made  aa  al- 
leged; that  the  ore  was  delivered  to  the  de- 
fendant, and  treated  by  it;  that  tbe  concen- 
trates were  received  by  the  plaintiffs;  and 
that  the  agreed  charges  for  treatment  were 
never  paid.  But.  to  entitle  the  plaintiffs  to  a 
recovery,  evidence  was  necessary  of  the 
amount  of  silver  contained  In  the  ore  before 
treatment,  tbe  amount  contained  in  tbe  product 
of  the  treatment,  and  the  market  value  of  the 
ore  In  its  concentrated  form  at  tbe  place  where 
it  was  received  by  the  plabitiffs;  and,  if  it 
appeared  that  tbe  concentrates  contained  Icm 
than  80  per  cent  of  tbe  original  amount  of 
ver,  the  plaintiffs  would  be  ^titled  to  verdict 
and  judgment  for  the  difference  In  -value  be- 
tween the  concentrates  as  they  should  hare 
been  and  the  concentrates  as  they  actually 
wwe,  less  four  dollars  per  ton  for  treatment. 
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Tbe  parties  to  tbe  contract  agreed  upon  a  Mr. 
Post,  of  LeadTUle.  aa  tlielr  assayer,  and  It 
Rcems  that  some  ore  was  sent  to  btm  for  aa- 
say ;  bat  wbettiw  ttala  ore  was  an  average 
sample  of  the  original  lot  or  of  the  concen- 
trates, or  waa  In  any  way  representatlTe  ot 
entire  QoantitieB.  so  aa  to  fumlab  a  laasta  ap- 
on  which  to  estimate  total  Talues,  the  evidence 
la  sUent  Tbe  plaintiffs  procured  an  assay er 
Darned  Roliinaon  to  nmke  some  assays  for  them 
wbOe  tbe  .ore  waa  behig  treated,  and  It  ap- 
pears to  be  npon  bis  testimony  tliat  they  rely 
for  tbelr  proof  ot  damages.  It  took  tiie  mill 
several  days  (abont  six)  to  nm  the  entire  lot. 
Mr.  Bobinaon  stated  that  on  the  first  day  be 
took  ttiree  samples  of  the  ore,  and  aasayed 
tbem,  with  a  result  of  18  ounces  of  bUvot  pa: 
ton;  and  that  be  took  and  assayed  samples 
OD  the  last  day,  in  which  be  found  24  ounces 
of  silver  per  ton.  He  was  not  at  the  mill  dur- 
ing the  bitermedlate  time^  and  Imew  nothing 
about  tbe  chaiact»  of  tbe  ore  that  waa  run 
between  the  first  and  last  day.  He  took  no 
samples  of  that  ore.  The  foregoing  was  the 
only  evidence  which  the  jury  had  of  tbe 
amount  of  silver  in  the  lOO-tcm  lot.  It  la  im- 
possible to  make  any  finding  upon  such  evi- 
dence. Concerning  tbe  principal  part  of  the 
ore  there  waa  no  proof  whatever,  and  the  a»* 
nya  tbat  were  made  mast  be  fortified  by  sup- 
position to  be  regarded  as  tests  of  those  por- 
tions from  which  the  samples  were  taken. 
The  evidence  ctmceming  the  silver  contents  of 
the  concentrates  was  of  tbe  same  character, 
and  equally  worthless.  There  waa  no  proot  of 
the  money  value  of  tbe  ore  either  in  its  <fflg- 
inal  or  concentrated  form.  Mr.  Robinson  stat- 
ed that  in  the  fall  of  1891  silver  was  worth  96 
cents  per  ounce,  and  this  was  all  tbat  was  said 
ap<Hi  the  subject.  That  was  the  price  of  sli- 
ver after  it  had  been  extracted  from  tbe  ore. 
It  was  no  evidence  of  the  value  of  the  ore  It- 
self, even  If  its  contents  were  accurately 
known;  or  of  the  concentrates,  whlcb  are  noth- 
ing bat  ore  reduced  In  bulk.  Even  with  silver 
at  06  cents  per  ounce,  the  ore  as  ore  might  be 
worthleaa.  The  treatment  charges  for  extract- 
ing the  silver,  tbe  loss  In  treatment,  and  tbe 
expenae  of  transportation  to  the  place  where 
sncb  treatment  conld  be  bad,  might  equal  or 
exceed  the  sQver  value.  There  la  in  the  rec- 
ord an  otter  want  of  evidence  to  support  the 
verdict  and  tbe  judgment  must  be  reversed. 
Buvuised. 


McCarthy  v.  strait  et  al 

(Ooort  of  Appeak  of  Colorado.  Oct  14,  1896.) 
Junaimra  nr  Kbplbtik— Altbknatitb  Form-- 

COLLATERJU,  ATTAOK. 

1.  It  Is  not  necessary  tbat  Jadgment  fn 
mlevbi  be  in  the  alternative.  wh«e  tbe  chat- 
*A  have  been  prerionaly  sold  by  the  judgment 
debtMT. 

2.  It  la  no  defense  to  an  action  against  the 
laretlcs  on  a  replevin  bond  tbat  the  jndgment 
■If  *"tt  tte  prtndpal  in  Hie  r^ieTin  action  was 
not  in  Ae  ahamativck  as  sndi  defease  would 
be  a  collateral  attack  on  said  jndgment 


Errw  to  district  court,  Pnalilo  eomity. 

Action  by  T.  O.  McCarthy  against  W.  W. 
Strait  and  another  on  a  bond.  A  demnner  to 
the  complaint  waa  sustained*  and  plaintiff 
brings  error.  Reversed. 

Tlie  action  wss  bronght  by  tbe  plaintiff 
against  the  defendants  as  sureties  on  tbe  re* 
plevln  bond  of  one  W.  W.  Palmer.  During 
tbe  year  1889  plalnttfT  was  the  sheriff  of  Pueb- 
lo county.  One  D.  0.  Bowne  was  engaged 
In  mercantile  business  In  the  city  of  Pueblo. 
On  thefitb  day  of  August  three  different  firms 
sued  out  attacbmente  against  Bowne,  the 
three  aggregating  about  91,4fiO.  On  the  next 
day  (August  dth)  another  and  foortlt  firm 
sued  oat  an  attachment  tac  ^0.86.  The 
various  writs  were  placed  In  the  hands  of 
plaintiff,  and  w«e  by  him  levied  upon  the 
goods  of  Bowne,  and  possession  taken.  On 
August  12th  W.  W.  Palmer,  claiming  title  to 
tbe  goods  as  assignee  of  Bowne,  under  an  aX- 
leged  deed  of  assignment  bearing  date  An- 
gnst  8,  1889,  comm^iced  a  suit  In  r^levln 
against  the  present  idalntlff  to  obtain  posses 
Blon  of  the  goods,  and  executed  a  bond  wltb 
the  ordinary  provisions,  which  was  executed 
by  the  defendants  lier^n  as  snretlea,  tbe  pen- 
alty of  the  bond  being  In  tbe  sum  of  f20,000. 
Tbe  writ  in  replevin  was  served  by  tbe 
coroner  of  the  county,  the  goods  taken  from 
the  possession  of  the  plaintiff,  and  delivered 
to  Palmer,  as  assignee.  Tbe  various  attach- 
ing creditors  obtained  their  resj^ectlve  judg- 
ments against  Bowne.  Upon  tbe  trial  of  the 
replevin  suit  In  whlcb  the  bond  was  made^ 
the  plaintiff.  Palmer,  was  defeated,  and  a 
judgment  entered  in  favcr  of  the  d^endant, 
plaintiff  In  this  action.  Palmw  appealed  to 
the  suprrane  court  The  appeal  was  subset 
quently  dismissed,  with  remittitur  to  the 
trial  court.  AitN  proper  time  had  dapsed, 
an  executton  was  sued  out  against  Palmer, 
which  was  returned  nulla  bona,  after  which 
this  suit  waa  Instituted  by  the  plaintiff  to  re- 
cover from  tbe  defendants  tbe  aggr^ta 
amount  of  tbe  various  judgments  of  plain- 
tiffs In  attachment  suits,  being  about  $3,00(X 
The  foregoing  facta  were  properly  alleged  in 
the  complaint  A  demurrer  was  filed  to  tbe 
complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Leave  was  given  to  amend  the  com- 
plaint Theamended  complaint  filed  contained 
only  one  additional  allegation  requiring  to  be 
noticed,  which  was  as  follows:  "That  short- 
ly after  the  property  levied  upon  was  taken 
from  his  possession  and  delivered  to  W.  W. 
Palmer,  as  set  forth  in  his  original  complaint, 
said  Palmer  sold  and  delivered  all  and  sin- 
gular said  goods  and  chattels  to  the  Paul 
Wilson  Dry-Goods  Company,  which  said  sale 
and  delivery  was  long  prior  to  the  trial  of 
Bald  replevin  case  in  the  district  court  of 
Pueblo  county,  Colorado,  and  tbat  the  said 
property  at  the  time  of  said  trial  could  not  be 
delivered  by  said  Palmer  to  the  plaintiff  here- 
in; all  of  which  facte  were  shown  to  said 
coort.  and  wers^  in  open  court,  admitted  by 
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said  Palmer  and  his  attomeys  to  be  true." 
A  dNnnrrer  was  flled  to  tbe  amended  com- 
plaint on  tbe  same  groond  as  before,  whlcb 
was  sustained.  Plaintiff  elected  to  stand  by 
his  complaint,  tbe  solt  was  dismissed,  and  the 
judgment  brought  to  this  courts  Jsj  writ  of  er^ 
TOP,  for  review. 

Urmy  &  McGoAle  and  H  A.  Oranc^  (or 
I^lntUt  In  error. 

BBBD.  P.  J.  (after  stating  tbe  f&cts).  Tbe 
validity  tit  the  asslgnmoit  of  Bowne  to  Pal* 
mer  of  tbe  goods  in  omtroversy  In  tlUs  snlt 
.was  betore  this  court  In  Palmw  MoCarU^, 
2  Cola  An>*  31  Pac.  211.  Tbe  assign- 
ment was  held  void,  and  that  Palmer  took  no 
title  by  virtue  of  the  supposed  assignment; 
bence  it  follows  that  tbe  replevin  was  wrong- 
ful, and  Palmer  and  his  sureties  liable  to  tbe 
creditors  ot  Bowne  tor  the  valoe  of  all  goods 
hy  him  convwted. 

There  Is  no  appearance  In  this  court  by  de- 
fendants. ConBequently  tbe  court  Is  unln- 
fcmned  In  regard  to  the  supposed  defects  In 
tbe  c<Mnplalnt  Tbe  court  gives  no  reasons 
for  sustaining  tbe  demurrer,  or  for  tbe  Judg- 
ment; and  there  Is  only  an  Incidental  hint 
or  suggestion,  on  the  part  of  plaintiff,  that 
tbe  court  held  the  Judgment  of  McCarthy 
against  Palmer  void  because  the  Judgment 
was  not  In  the  alternative,  and  made  depend- 
mt  upon  his  failure  to  return  the  goods. 
Where  the  defendant  Is  In  the  possession  of 
the  goods,  and  an  order  of  return  could  be 
made  effective,  It  Is  tbe  correct  practice  to 
enter  an  alternative  Judgment;  but  where, 
as  In  this  case,  the  complaint  shows  the 
goods  to  have  been  parted  with,  and  to  have 
gone  beyond  the  possibility  of  return,  such 
Judgment  wonld  be  not  only  unavailing,  but 
idle  and  fo(^sh.  That  a  failure  to  make  tbe 
Judgment  In  the  alternative  will  not  render 
It  void  Is  declared  by  many  eminent  authori- 
ties. In  tbe  supreme  court  of  the  United 
States,  In  Boley  v.  Grlswold,  20  WalL  486, 
Chief  Justice  Walte,  In  construing  tbe  prac- 
tice act  of  Montana  (which.  It  will  be  seen. 
Is  substantially  like  ours),  said:  "It  Is  true 
that,  under  the  dvil  practice  act  of  Montana, 
there  can  be  no  Judgment  for  the  value,  if 
there  can  be  a  delivery  of  the  property,  but 
It  is  not  true  that  a  Judgment  Is  necessarily 
erroneous  If  the  alternative  Is  not  expressed 
upon  Its  face.  Tbe  court  must  be  satisfied 
that  tbe  delivery  cannot  be  made,  before  It 
can  adjudge  absolutely  the  payment  of  mon- 
ey. But,  If  so  satisfied,  it  may  so  adjudge. 
A  special  finding  to  that  effect  Is  not  neces- 
sary, An  absolute  Judgment  for  the  money 
is  equivalent  to  such  a  finding.  In  one  part 
of  this  record  It  appears  that  the  verdict  was 
for  the  return  of  the  prc^erty,  or,  In  case 
that  could  not  be  made,  for  $3,000  (the  value), 
and  $800  damages  for  the  detention.  Tbe 
Judgment  was  for  the  money,  and  the  pre- 
sumption Is,  In  the  absence  of  anything  in 
the  record  to  tbe  ccmtrary,  that  before  It  waa 


rendered  that  court  bad  become  joffldaUy 
satisfied  that  the  property  could  not  be  re- 
turned. In  a  court  of  error,  ev«7  ivesump- 
tiw  Is  in  favor  at  the  validitr  of  the  Judg- 
mat  brought  under  consideration.  Errmr 
must  appear  afflnnatlvrfy  before  there  can 
be  a  reveraaL"  In  Brown  lobnsm,  45 
OaL  77,  the  court  disposes  of  the  questi<m  in 
tbe  following  sbort  paragraph:  "If,  at  tlie 
trial  of  this  actbm  [rqdevln],  it  bad  distinct- 
ly appeared  that  tbe  persmal  prtqwrty  in 
omtniveniy  bad  been  liopelessly  lost,  or  had 
been  destroyed,  so  that  a  Judgment  for  its 
ddiv«7  would  be  necessexlly  unavailing,  a 
fftllnre  to  rendw  Judgment  for  Its  possession 
[nndar  section  20O  ot  tbe  practice  act]  would, 
at  most,  be  but  a  tedmlcal  error  or  onUflslon. 
and  one  for  which  we  would  not  reverse  the 
Judgmoit.  And  In  siq^xnt  of  such  Judgment, 
where,  as  here,  the  record  discloses  nothing 
on  the  point,  we  will  intend  that  tbe  facts 
actually  appearing  below  were  sndi  as  to 
warrant  Its  renditioD."  And  see  Wells,  RepL 
I  607. 

There  is  another  cmdnsive  legal  resstn 
why  the  sureties  could  not  avail  thenuelves 
of  the  infirmity  of  the  Judgment  against 
Palmer,  If  there  was  one.  The  undertaking 
of  the  sureties  was  secondary,— collateraL 
Upon  the  default  of  the  principal,  their  lia- 
bilities as  sureties  attached.  They  were  not 
parties  to  the  adjudication  in  replevin,  nor 
could  they,  in  this  case,  avail  themselves  of 
any  errors  or  defects  in  It.  It  was  res  ad- 
Judlcata,  Their  undertaking  was.  In  case  of 
the  default  of  the  principal,  to  pay  to  tbe  de- 
fendant such  sum  of  money  as  might,  from 
any  cause,  be  recovered  against  said  nlaln- 
tiff.  A  Judgment  was  entered  against  the 
principal,  wbldi  be  failed  to  pay.  He  ap- 
pealed to  the  supreme  court;  failed  to  prose- 
cute his  suit  as  ordered  by  tbe  court;  tbe  ap- 
peal was  dlBmlssed.  and  the  suit  remitted  to 
the  lower  court  If  the  Judgment  was  errone- 
ous, tbe  supreme  court  was  the  place  to  cor> 
rect  it  Falilng  to  prosecute  his  suit.  It,  upon 
dismissal,  became  final,— rea  adjudlcata.  Nei- 
ther Palmer,  the  principal,  nor  bis  sureties, 
could  question  Its  regularity.  Such  has  been 
the  law  since  the  case  of  Outram  v.  More- 
wood,  3  East,  340,  and  dozens  of  authorities 
might  be  cited  to  the  same  effect  I  need 
only  cite  the  following  from  the  case  of  Par- 
sons V.  Bedford,  in  the  United  States  su- 
preme court,  repor£ed  In  3  Pet  443:  **Tbe 
only  mode  known  to  examine  such  facts  at 
common  law  Is  the  granting  of  a  new  trial 
by  the  court  where  the  Issue  was  tried,  or  to 
which  the  record  was  properly  returnable,  or 
the  award  of  a  venire  facias  de  novo  by  an 
appellate  court  for  some  error  of  law  which 
Intervened  In  tbe  proceedlnga"  A  new  trial 
having  been  refused  in  tbe  lower  court,  and 
tlie  appellant  falling  to  obtain  a  reversal  In 
the  appellate  court,  It  became,  as  to  him, 
conclusive,  and  certainly  could  not  be  attack- 
ed collaterally  by  the  sureties  in  tbe  bond. 
Nearly  the  ld«itlcal  questlcm  raised  In  this 
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sidt  was  decked  In  Mason  r.  Ridiards,  12 
Iowa.  74.  The  court  said  the  only  anesticm 
waa  whether  the  surety  was  liable  tii>on  the 
bond,  there  having  been  no  order  for  the  re- 
turn of  the  property  tn  the  replevin  suit, 
and,  after  etatlof  that  the  bond  waa  in  the 
usual  form,  proceeded  to  say  that  as  a  gen- 
eral rule  the  proper  Judgment  in  an  action 
of  replevin,  where  the  plalntilE  falls  to  main- 
tain his  action.  Is  for  a  return  of  the  property 
to  the  defendant;  then  proceeds:  "SuK>ose, 
however,  no  such  order  la  made,  but  the 
court  finds  the  value  of  the  pr<^rty,  and 
renders  Judgment  therefor  against  the  plain- 
tiff; does  such  Judgment,  though  irregular, 
have  the  effect  of  changing  the  liability  of  the 
surety  In  an  action  on  the  bond?  Or,  In  oth- 
er words,  is  it  necessary,  in  order  to  make 
him  liable  upon  his  bcmd,  for  the  breach  now 
under  consideration,  that  a  Judgmsit  de  re- 
tomo  balwndo  shoold  first  be  entered?  We 
think  not  The  district  court  could  enter  no 
Judgment  against  the  surely  in  the  original 
8uR  (Jansen  v.  Effey,  10  Iowa,  227),  for  he 
was  not  In  court  The  plaintiff,  and  principal 
in  the  bond,  was  in  court,  however,  and  over 
him  the  court  liad  Jurisdlctloa  For  what- 
ever Judgment  the  court  had  the  i>ower  to 
render  against  him,  though  ever  so  erroneous, 
until  reveised  or  set  aside,  he  would  be 
bound.  And  as  a  Judgment  erroneous  ma%- 
ly  would  be  binding  upon  him.  bo  it  would 
be  upon  his  surety  In  an  action  on  the  bond." 

The  court  erred  In  sustaining  the  demurrer 
and  dismissing  the  suit  The  Judgment  must 
be  reversed,  and  cause  remanded  for  further 
proceedings  In  accordance  with  the  suggee- 
tkMM  here  made.  Berened, 


STRAHANN  et  nz.  v.  SCHEERBN  et  aL 
fComt  of  Apiwali  cf  Colorado.    Oct  14,  189S.) 
OoHsrancTion  op  Lbabb  —  BqvrrABU  Libh  — 

FlUODULCRT  GONVBTAKOS— ADVAKCEB  BT  WiVB. 

1.  A  lease  for  Ave  yean  for  a  gross  som,  imij- 
able  in  moDtbly  uutallments  in  advance,  and  pro- 
viding for  entiT  on-  default  of  any  inBtallmeut, 
and  Uiat  If  the  bnildlng  becomeB  antenantable, 
rents  shali  cease  until  the  landlord  repairs,  which 
l>e  may  do  at  tua  own  option,  does  not,  at  incep- 
tion, create  a  debt  for  the  gross  amount  of  the 
rent  bat  under  it  debt  for  rent  can  only  be  created 
by  occupatioD  after  defanlt. 

2.  Where  a  wife  advanced  money  for  build- 
ings on  land  of  her  husband  as  an  inveatment 
without  any  promise  by  him  of  repayment  the 
wife  has  an  equitable  lien  on  the  property  for  the 
amount  of  such  advances. 

3.  A  husband  may,  on  becoming  insolvent 
by  conveying  liis  property  still  under  bia  control, 
taettr  his  wife  the  same  as  any  other  creditor. 

4.  Where  a  wife,  as  an  investment  adTsncea 
money  for  building  on  her  husband's  land,  with- 
out any  promise  by  him  of  repayment  no  personal 
debt  is  created. 

Ain>eal  from  district  court,  Arapahoe  county. 

Action  by  JuUa  Scheeren  and  others  against 
W.  J.  Stramann  and  wife  to  set  aside  a  con- 
veyance to  the  wife  by  the  husband  as  In 
tend  «C  cnditotSt  and  subileGt  It  to  the  pay- 


ment of  plalntUTs*  claim.  From  a  Judgment 
for  plaintifte,  defendants  appeal.  Reversed. 

This  was  a  suit  In  equity,  brought  by  appel- 
lees to  cancel  a  deed  of  conveyance  of  certain 
property  in  the  city  of  Denver,  made  by  ai>- 
pellaut  W.  J.  Stramann  to  his  wife,  Elizabeth 
H.  Stramann,  the  other  apjpellant  cai  the  15th 
day  of  March,  1893.  It  is  alleged  in  the  com- 
plaint that  the  plaintiffs  recovered  a  Judgm«it 
on  the  2d  day  of  August,  1893,  against  the  de- 
fendant W.  J.  Stramann  for  $833  and  costs; 
tliat  on  Augost  3d  an  execution  was  Issued, 
which  was  returned  unsatlsfled;  that  on  the 
15th  day  of  March,  1893,  after  the  debt  was 
contracted  for  which  a  Judgment  was  obtain- 
ed, W.  J.  Stramann  was  the  owner  of  certain 
real  estate  (describing  It)  in  the  dty  of  Den- 
ver, which  he  on  tttat  date  conveyed  by  deed 
to  his  wife,  Elizabeth  H.,  for  the  expressed 
consideration  of  $7,500,  but  that  no  consido^- 
tion  In  fact  passed,  and  that  at  the  time  of 
making  the  deed  Elizabeth  was  Insolvent  ai^d 
without  means  to  pay  for  the  property;  that 
W.  J.  Stramann  made  the  conveyance  with 
intent  to  delay,  hinder,  and  defraud  bis  cred- 
itors, especially  the  plalntlCTs,  and  has  no  oth- 
er property.  Prayer:  Tliat  the  deed  be  de- 
clared frauduloit  and  v<dd,  and  the  plaintiffs* 
Judgment  satisfied  out  of  the  property,  and 
for  an  Injunction  restraining  the  lease  or  in- 
cumbering the  propeiiy.  The  answer,  after 
general  and  special  denials  of  each  important 
allegation,  alleges  tliat  defendants  were  mar- 
ried in  April,  1887;  that  in  November,  1887, 
the  defendant  W.  J.  Stramann  purchased  the 
land  In  ccmtroversy,  and  paid  for  the  same. 
Including  taxes,  the  amount  of  $2,700;  that 
the  lots  were  unimproved;  that  previous  to 
the  marriage  of  defendants,  Elizabeth  H.  tiad 
been  a.  partner  with  her  father  in  the  grocoy 
business  In  Oindnnati,  from  which  she  real- 
ized ov&c  $5,000;  that  ber  father  died  in  18%, 
from  whose  estate  she  had  $1,200;  that  she 
also  engaged  in  other  business,  from  which 
she  realized  $500,— all  of  which  sums,  amount- 
ing to  over  $6,700,  she  lutd  in  money.  In 
the  year  1888  the  husband  and  wife  agreed  to 
build  tLOUsee  upon  the  lots  with  the  money  of 
the  wife.  The  houses  were  built  at  the  cost 
of  $6,600,  with  the  money  of  the  wife.  The 
agreement  also  provided  that  the  husband 
was  to  have  one-third  of  the  Income  of  the 
rents  of  the  property  and  the  wife  two-thirds. 
The  agreement  between  the  parties  was  ver- 
bal. The  title  stood  In  the  name  of  W.  J. 
Stramann  until  the  conveyance  to  the  wife, 
In  March,  1893.  There  waa  no  promise  on  the 
part  of  the  husband  to  lep&y  the  money,  or 
to  convey  the  property,  or  any  Interest  In  It 
to  the  wife.  It  is  furtho:  alleged  that  after 
the  building  of  the  houses  the  wife  received 
as  her  portion  of  the  rents  over  $2,000;  that 
on  Octob^  81,  1888,  W.  J.  Stramann  borrow- 
ed $1,000,  which  was  secured  by  deed  of  trust 
upon  the  property;  that  in  December,  1891, 
Elizabeth  H.,  at  the  request  of  her  husband, 
paid  the  debt,  and  the  pnoperty  was  released; 
that  In  the  year  ISGp  W.  J.  Stnunann  bor- 
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rowed  $2,600,  which  wu  aecnnd  Xty  deed  of 
trust  on  the  property,  which  still  remains  un- 
paid; that  In  February,  1801.  W.  3.  Stiauuum 
leased  an  hotel  from  the  plaintiffs;  that  the 
wife  objected  to  the  leasing  and  moving  Into 
the  botel;  that  an  agreement  was  made  be- 
tween bnsband  and  wife  that  the  wife  was 
to  superintend  the  hotel,  and  the  burtMind 
was  to  pay  her  tor  such  service  92S  per  month; 
that  td^  the  serrices  so  performed  there  waa 
due  and  owing  her  from  the  husband  $775;  that 
the  wife  also  delivered  to  her  husband  a  piano, 
worth  $300,  which  he  scdd;  that  the  said  sev- 
eral sums,  16,000,  $1,000,  $775,  and  $800, 
amounting  to  $8,675,  were  the  separate  prop- 
erty of  the  wife,  and  that  no  part  of  It  had 
been  paid  except  by  the  conveyance  of  tlie 
pn^rty;  that  the  value  of  the  j^ptxty  con* 
veyed  does  not  exceed  $9,000,  and  only  $6,500 
over  the  $2,600  Incumbrance;  and  that  the 
property  was  conveyed  to  the  wife  March 
16,  1893,  to  secure  her  equitable  Interest  In 
the  same,  and  to  pay  and  discharge,  as  far 
as  It  woiiu,  tbe  vaitooi  nins  ot  mmey  dne 
the  vlte. 

Plaintiffs,  In  reply,  deny  and  traverse  every 
Important  allegation  of  defendants'  answer; 
particularly  and  Q)eclflcaUy  those  wh^ln  It 
was  alleged  that  the  wife  had  money  to  tbe 
amount  of  $5,000,  ot  any  other  amount,  as 
proceeds  of  the  partnership  with  the  father, 
and  that  she  received  $1,200  from  her  father's 
estate;  and  allege  that  she  had  no  money  in 
her  own  right,  and  put  none  In  the  property 
In  controvertty;  again,  allege  the  cmveyance 
to  the  wife  to  have  been  made  solely  tor  the 
purpose  ot  defrauding  plaintiffs,  and  prevent- 
ing tbe  collection  of  their  demand;  set  up  the 
contract,  and  a  copy  of  the  lease  of  the  hotel, 
only  one  clause  ctf  which,  as  follows,  need 
be  cited:  "Xo  pay  the  said  party  of  tbe  first 
part,  as  rent  tor  the  said  demised  premises, 
the  sum  of  eleven  thousand  el^t  hundred 
and  fifty  (11,850)  <  dollars,  payable  as  follows: 
One  hundred  and  seventy-five  dollars  at  the 
ensealing  and  delivery  of  these  presents,  the 
receipt  hereof  being  hereby  confessed  and 
acknowledged;  one  hundred  and  seventy-five 
dollars  on  each  tbe  first  days  February,  1881, 
Maich,  1891,  April,  1891,  May,  1881,  June, 
1891;  and  thereafter,  on  the  first  day  of  each 
Buoceedlng  mouth,  and  until  tbe  determina- 
tion of  this  lease,  the  sum  of  two  hundred 
(200)  dollars,  and  all  water  license  for  tbe  use 
of  water  by  the  said  parties  of  tbe  second  part 
during  their  occupation  of  said  premises." 

Tbe  following  facts  were  stipulated  by  the 
parties:  "Lease  set  out  in  replication  ad- 
mitted to  be  c<M:rect;  that  the  debt  for  which 
Jndgmoit  In  the  county  court  was  recovwed 
was  for  iDstallments  of  rent  under  such  lease 
accruing  subsequent  to  tbe  execution  at  the 
deed  sought  to  be  set  aside;  that  tbe  lease 
was  made  and  entered  Into  before  the  trans- 
fer of  the  property  herein  son^  to  be  set 
aside." 

After  a  lengthy  and  elaborate  trial,  tiie 
oonrt  found  the  following  facts  from  the  evi- 


dence: "(1)  That  the  defendants  Intermairled 
In  the  month  of  April,  1887.  (2)  Ttiat  the 
defendant  Bllzabeth  H.  Stramann,  at  tbe  thne 
of  the  marriage,  was  In  poaaesstan.  In  her 
own  right,  In  money,  of  upward  of  $6,000. 
(S)  That  in  1888  the  deftedant  W.  J.  Stra- 
mann was,  and  for  some  time  prior  thereto 
bad  been,  the  owner  of  lots  8, 9,  and  10,  block 
6,  In  Hunt's  addition  to  Denver,  thra  unim- 
prored,  and  his  wife  was  stUl  In  poeseeafon 
of  the  said  m<Hiey  and  other  moneya,  alto- 
gether amoontlng  to  $6,000.  (4)  That  in  the 
year  1888  the  defendants  agreed  together  that 
six  houses  should  be  built  upon  the  said  lots, 
for  the  purpose  of  renting,  and  that  tbe  de- 
fttidant  Elisabeth  H.  Stramann's  m<mey 
should  be  used  for  that  pnrpoee,  and  that  the 
rento  should  be  divided  betwem  the  defend- 
ants, two-thiids  to  the  wife  and  one-third  to  the 
husband.  {5)  That  tbe  houses  were  built,  alt 
the  business  relating  thereto  being  transact- 
ed by  the  husband  In  his  own  name,  and  the 
wife  turning  over  to  him  her  money  to  tbe 
amount  of  $6,000,  from  time  to  time,  and  he 
expended  It  in  the  ctmstructlon  as  it  became 
necessary.  (6)  In  the  course  of  tbe  construc- 
tion of  the  houses  tbe  husband  made  a  deed 
of  trust  upon  the  pn^rty  to  secure  the  sum 
of  $1,000,  which  be  bcumwed  to  put  Into  tbe 
improvements;  and  the  wife  afterwards,  up- 
on bis  request,  furnished  him  with  tbe  mon- 
ey with  which  to  iny  off  this  incumbrance; 
but  no  promise  was  exacted  by  the  wife  nor 
made  by  the  husband  that  tbe  money  should 
be  repaid  to  her.  (7)  That  subsequently  to 
January  1,  1891,  the  defendant  W.  J.  Stra- 
mann executed  a  trust  deed  upon  tbe  prem- 
ises for  tbe  sum  of  $2,500  for  m<xiey  bor- 
rowed for  bis  own  Individual  use.  This  in- 
cumbrance has  not  been  paid  oft,  but  still 
remains  a  cbarge  upon  the  property.  (S) 
That  on  March  16,  1893.  the  husband  con- 
veyed tbe  property  to  his  wife  to  secure  her 
for  the  $6,600,  and  also  for  the  $1,000  ad- 
ditional which  she  furnished  with  which  to 
pay  off  tbe  $1,000  Incumbrance;  she  paying 
no  other  consIderatlMi  therefor.  <9)  That  tbe 
husband  collected  the  rents,  and,  as  collected, 
turned  over  to  tbe  wife  two-thirds  thereof, 
retaining  the  remaining  one-third  for  him- 
self. (10)  'niat  the  ccmveyance  to  the  wife, 
nor  any  conveyance  or  security  upon  tbe 
property,  was  ever  mentioned  between  the 
defoidants  imtil  tbe  latter  days  of  December. 
1892."  Then  follows  the  finding  of  tbe  court 
In  regard  to  tbe  leasing  and  occupancy  of  tbe 
hotel,  and  copy  of  a  portion  of  the  lease 
above  cited,  all  of  which  Is  unimportant  In 
the  decision  of  the  case,  aa  the  facts  were 
admitted,  and  no  controversy'  nor  evidence 
In  regard  to  them.  Then  occur  the  f(dlowlug 
findings  of  fact:  "(13)  The  plaintiffs'  judg- 
ment against  W.  J.  Stramann  was  rendered 
on  account  of  Installments  of  rent,  which,  by 
the  terms  of  the  lease,  became  due  after  the 
conveyance  of  the  lots  to  his  wife.  (14)  At 
the  time  the  lease  was  made  tbe  i^ntlflte 
knew  that  tbe  title  to  tiw  lots  doKrlbad  la 
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the  complsliit  wu  to  W.  X  Stramaiu,  and 
tliat  the  busloeM  connected  with  the  ccm- 
stracUtm  ot  booseB  bad  been  transacted  hf 
Um  in  bla  own  name,  and  were  ignorant  of 
tbe  agreement  between  the  defoidanta  In  re- 
lation to  the  erection  of  the  booses,  and  that 
tbe  rents  were  to  be  or  wore  divided  between 
them,  and  relied  In  part  In  making  aaid  leaae 
vpaa  Uie  aivarent  fl"yn<*<wi  ability  of  aaid 
W.  J.  Stramann.  The  defendant  Elliar 
beth  H.  Stramann  knew  the  lease  was  en- 
tered into  by  the  husband,  that  he  was  ne- 
fiotlatlne  tiiarefOr.  and  alao  knew  of  its  mak- 
ing at  the  time  it  waa  made.  (10)  At  the 
time  of  the  ctmreyanoe  to  the  wife  the  total 
valne  c£  tbe  propoty  conreyed  waa  $10,200; 
¥3.000  of  that  snm  being  the  value  of  the  lots 
witbont  ImprovemottB."  Followed  by  quite 
a  lengthy  review  of  the  cmnmon  law  and  the 
statutes  of  thia  state  aa  to  the  right  of  a 
wife,  and  condndlog  as  foUows:  "The  mon- 
ey which  the  dtfendant  Elizabeth  H.  Stra- 
mann gave  to  her  husband,  and  by  blm  was 
uaed  In  the  conatmction  of  ttie  bouses,  was 
not  only  given  to  him  without  any  pr<»nise 
from  him  to  return  it  to  her,  but  given  to 
him  for  the  purpose  of  being  nsed  In  his  own 
name,  to  bnild  houses  upon  his  land,  which, 
when  built,  were  incorporated  with  and  be- 
came a  part  of  his  real  estate.  The  prom- 
ise to  divide  Ihe  rents  with  her  was  In  no 
sense  a  prranlae  to  return  tbe  money  which 
she  gave  him;  neither  waa  there  anything 
In  the  transactlcm  cnmected  with  the  giving 
him  91,000  to  pay  off  tba  Incumbrance  upon 
the  iRtiperty  which  tends  to  constitute  a 
promise  by  him  to  return  the  money-  There 
was,  tXien,  no  legal  liability  on  his  part  to  re- 
turn her  the  money,  nor  was  there  any  ob- 
Ugatloa  uptm  which  a  court  of  equity  could 
take  bold,  ao  long  aa  the  defeifilanta  con- 
tinued to  live  and  cohabit  together  as  hus- 
Innd  and  wife.  Xt  la  doubtless  true  that 
these  moneys  would  be  considered  by  the 
court  of  equl^  In  case  of  a  divorce  or  a  suit 
tor  separate  malntalnance  1^  the  wife.  In 
wblch  tbe  husband  and  wife  alone  would  be 
interested  In  a  division  of  the  property  ac- 
cumulated through  their  Joint  contributions 
and  etforta.  Tbe  conveyance  of  Uardi  15, 
1803.  on^t  not  to  be  sustelned  to  defeat  the 
plalntUh*  reeovoiy  of  fliis  claim  tor  the  debt 
of  W.  J.  Stramann  omtracted  upon  the  ftilth 
that  he  owned  the  property;  and,  upon  the 
other  band,  it  oug^t  not  to  be  set  aside  as 
v<rid,  so  as  to  deprive  tbe  defendant  Eliza- 
beth H.  Stramann  of  her  claim  upon  the 
property  created  by  the  deed.  It  ought  to  be 
held  good  aa  a  conveyance,  subject  to  the 
plalntlffi^  dalm  on  account  of  the  obllgatlcms 
Incurred  tqr  W.  J.  Stramann  under  the  lease. 
Let  a  decree  be  prepared  accordingly.  •  •  • 
It  aK)earing  to  the  court  tliat  when  the  de- 
fendant WUliam  J.  Stramann  contracted  the 
oUlgatlon  upon  which  tbe  Judgment  men- 
tlmed  In  Uie  complaint  waa  rendered  he  held 
die  title  to  and  was  the  owner  of  the  lands 
described  In  the  complaint;  and  bereafter  de- 
Tw42P.na8— IS 


scribed,  and  that  the  plaintiffs,  at  the  tbna 
said  Stramann  contracted  said  obligation,  re- 
lied upon  tbe  financial  ability  vi  aaid  Stra- 
mann resUng  in  the  owiwndiip  of  said  landa." 
Then  f<tfIow8  the  decree  aubJecting  the  pn^ 
erty  in  ctmtroveray  to  tbe  payment  oC  the 
plaintiffs*  Judgment,  ordering  the  executloo 
to  be  levied  upon  It,  and  the  property  sold. 

Ridddl,  Starkweathor  A  Dixon,  tor  mppA- 
lants.   Bam.  Berry,  for  aiv^eea. 

REED,  P.  J.  (after  stattog  the  facts).  The 
suit  was  brought  to  cancel  and  set  aside  a 
deed  of  conveyance  made  by  appellant  W. 
J.  Stramann  to  his  wife,  the  other  appellant, 
on  March  15,  1803,  alleging  that  no  considera- 
tion passed  from  Elizabeth  H.,  that  abe  was 
insolvent  and  without  means,  and  tbat  the 
husband  conveyed  the  property  to  the  wife 
"with  Intent  to  hinder,  delay,  and  defraud  bis 
creditors,  and  especially  tbe  plaintiffs."  The 
pleadings  of  plaintiffs  In  alleging  the  sup- 
posed frauds  were  not  only  very  broad,  but 
detailed  and  specific.  Tbe  Issues  were  fram- 
ed and  the  trial  had  upon  the  all^ations  of 
fraud.  There  were  no  Issues  In  regard  to  the 
respective  eqtUtlea  of  plaintiffs  and  defend- 
ant Elizabeth  H.  The  Judgment  and  decree 
legitimately  should  have  been  either  snateln- 
ing  the  deed  or  declaring  It  void  and  fraudu- 
lent The  finding  and  decree  are  hard  to  be 
reconciled.  After  finding  that  there  waa  no 
fraud,  tbat  the  transactions  between  busband 
and  wife  were  bona  fide  and  legitimate,  and 
the  deed  valid,  It  proceeda  to  adJucUcate  the 
priority  of  the  respective  dalms;  then  con- 
cludes by  setting  the  deed  aside,  and  anb- 
Jeetlng  the  property  to  the  payment  of  the 
debt  of  plaintiffs  on  account  of  defei^nts* 
pricHlty  or  precedence,  or  on  some  und^ned 
ground  bard  to  cmnprehend,  and  not  em- 
braced In  the  Issues;  the  result  being  sub- 
stantially tbe  same  as  If  the  issues  of  fiict 
bad  been  found  for  the  plaintiffs.  Tbe  find- 
logs  of  fact  by  tiie  court  numbered  consecu- 
tively from  1  to  10  were  all  In  t&var  of  de- 
foidanta,  and  were  fully  warranted  by  thet 
evidence;  plaintiffs  signally  failed  to  estab- 
lish fraud,  or  controvert  or  discredit  tbe  alle- 
gations of  the  answer,  or  to  tihrow  any  doubt 
over  the  regularity  and  Integrity  of  the  trans- 
actions between  the  husband  and  wife.  It 
is  true  that  the  allegations  of  the  answer 
were  8Upi)Orted  mainly,  U  not  wholly,  by  tbe 
testimony  of  tbe  husband  and  wife.  Trans- 
actions of  this  kind  are  so  often  undertaken 
to  cover  the  proper^  and  defraud  creditors, 
and  tbe  opportunities  are  so  great,  that  where 
the  validity  of  the  transaction  Is  only  shown 
by  tbe  testimony  at  the  husband  and  wife, 
courte  acan  them  very  dosely.  and  regard 
tbem  with  greet  suspicion,  and,  where  the 
VToat  Is  conflicting,  and  such  aa  to  cast  doubt 
upcm  the  honest  of  the  dealings,  such  doubts 
are  usually  resolved  In  favor  ot  the  credttw; 
In  other  words,  clear  and  unequivocal  proof 
of  the  alleged  facts  is  required.   Buf  where, 
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u  Jn  flilB  case,  fliere  Ib  no  emfllct  of  eri- 

dence,  nor  proof  of  drcomstanceB  cttsttug 
donbt  upon  It,  a  coort  te,  from  necesaftr,  com- 
pelled to  accept  tbe  transactlcnis  as  honest 
and  legitimate.  In  this  caae  the  history  and 
<diaracter  at  the  wife,  as  shown  bj  the  evi- 
dence, was  BDch  as  to  snpport  her  contention. 
Her  Industry  was  such  that  she  continued 
employed  at  whatever  wages  wwe  ohtalna* 
ble,  and  was  anidoyed  as  detk  her  hns- 
band  before  their  marriage,  and  Insisted  on 
recelTliv  wages  from  him  at  925  per  month 
while  raigaged  In  his  hotel  after  marriage. 
She  Is  shown  707  prudent  and  economical, 
and  deslrona  ot  pasonal  gain. 

The  facta  having  been  established  beyond 
dispute,  the  trouble  In  the  findings  and  de- 
cree arises  In  the  application  ot  the  law  hj 
the  learned  court,  and  the  attempt  to  apply 
the  common  law  to  the  facts.  Any  attempt 
to  harmonize  our  statutes  with  the  commoa 
Jaw,  and  apply  both,  must  result  in  confusion 
«nd  error.  The  effect  and  intentl<m  of  our 
statute,  as  well  as  that  of  other  states  where 
the  statutes  are  In  the  some  line,  Is  to  abro- 
gate and  destroy  the  old  principles  of  the 
common  law  releasing  the  wife  from  the  hu- 
miliating and  servient  position  formerly  oc- 
cupied at  common  law  in  regard  to  her  prop- 
erty, investing  her  with  an  Individuality  and 
personal  Identity,  releasing  her  property  from 
tbe  control  of  the  husband,  and  allowing  her 
to  control,  handle,  and  dispose  of  her  indi- 
vidual property,  and  deal  with  her  husband 
in  all  that  pertains  to  it,  as  well  aa  with  oth- 
ers, as  if  she  were  feme  sole;  and,  this  being 
so  much  in  derogation  of  tbe  common  law, 
and  at  variance  with  It,  any  attempt  to  ap- 
ply both  must  end  In  failure.  Under  our  stat- 
utes, courts  can  only  carefully  scrutinize 
transactions  between  husband  and  wife,  to 
see  that  they  are  not  coUufrive,  and  In  fraud 
of  the  rights  of  others,  and  then  apply  to 
them  the  same  rules  and  legal  priDclples  that 
control  In  dealing  with  others.  There  Is  no 
other  logical  ground.  In  dealings  between 
husband  and  wife,  as  t>etween  others,  par- 
ticularly in  equity,  the  intentlMi  of  the  par- 
ties, where  the  same  can  be  deduced  from 
tbe  facts  and  circumstances  of  any  particular 
case,  must  control  in  the  construction  of 
them,  and  the  same  Inferences  and  Implica- 
tions arise.  A  troublesome  element  In  most 
cases  in  court  where  questions  in  regard  to 
dealings  between  husband  and  wife  are  In- 
volved arises  from  the  fact  that  so  much 
proper  mutual  confidence  exists  tbat  the  deal- 
ings and  transactions  are  not  witnessed  and 
conducted  with  the  same  formalities  tliat 
characterize  dealings  with  outsiders;  hence 
too  much  Is  left  to  be  Implied  and  Inferred 
from  tbe  existing  facts,  compelling  courts  to 
deduce  tbe  intention  from  tbe  facts. 

Before  applying  tbe  law  and  decisions  in  re- 
gard to  transactions  lietween  husband  and 
wife  under  tbe  modem  statutes  to  the  facts  of 
the  case,  it  may  be  well  to  dl^se  of,  as  pre- 
limlnary,  the  construction  of  the  contract  of 


lease  of  the  botd  betwen  tbe  partfea.  Tbe 

comt  holds  the  pn^erty  In  ocntroversy  liable 
for  the  debt,  finding:  rrhat  at  tbe  time  tbe 
lease  was  made  plaintiffs  knew  that  the  title 
to  the  property  deacrtbed  In  the  con^Ialnt  was 
in  W.  J.  Stramann,  and  that  the  business 
connected  with  the  construction  of  the  bouses 
had  been  transacted  by  him  In  his  own  name, 
and  were  Ignorant  of  the  agreement  betvreen 
the  defendants,  •  •  •  and  relied  In  part  in 
making  said  lease  upon  the  apparent  financial 
ability  of  W.  J.  Stramann.  •  •  •  The  con- 
veyance of  March  15.  1893,  ought  not  to  be 
sustained  to  defeat  the  plaintiffs'  recovery  of 
this  claim  for  the  debt  of  W.  J.  Stramann,  con- 
tracted upon  the  fiiltb  that  be  owned  the  prop- 
erty." The  learned  Judge  evidently  miscon- 
ceived tha  contract  of  leasing.  Prom  the  ftxct 
that  It  was  stated  tliat  the  gross  or  aggregate 
rent  for  the  full  term  of  five  years  was  to  be 
$11,850,  the  court  construed  it  as  a  debt  con- 
tracted at  the  time  of  the  execution  of  tbe 
lease,  to  be  paid  absolutely,  contracted  on  the 
part  of  the  plaintiffs  with  regard  to  the  prop- 
erty owned  by  W.  J.  Stramann,  and  his  finan- 
cial responsibility.  There  are  several  obvious 
reasons  why  this  construction  la  erroneous: 
First  There  was  no  consideration  for  any 
debt.  The  future  use  of  the  leased  property 
for  the  full  term  of  five  years  was  to  be  tbe 
consideration,  and  the  entire  term  would  have 
to  elapse  without  payment  of  rent  before  the 
aggregate  debt  would  be  created.  Second. 
The  lease  might  have  been  terminated  at  any 
time  by  the  destruction  of  the  property.  The 
lease  provides  that,  In  case  tbe  building  shall 
be  destroyed  by  flre,  or  Ijecome  untenantable, 
the  rents  shall  cease  until  rebuilt;  but  tbe  re- 
building was  to  be  at  election  of  plaintiffs. 
Thus  suspension  of  rent  or  an  end  of  tbe 
lease  Is  provided  for.  Third.  By  the  provi- 
sions of  tbe  lease  Immediately  following  tbe 
statement  of  tbe  gross  sum,  the  lessee  was  to 
pay  each  and  every  month's  rent  In  advance  of 
occupancy,  and  upon  failure  to  so  pay  th^ 
were  stringent  and  elaborate  provisions  for 
terminating  the  lease,  re-entry,  and  eviction 
of  the  tenant  without  l^^al  process.  The 
money  having  to  be  paid  In  advance,  and  the 
only  consideration  of  such  paj'ment  being  tbe 
right  to  the  use  of  the  property  In  the  ensuing 
month,  It  is  evident  that  there  could  be  no 
debt  except  by  default  in  the  advance  pay- 
ment, and  the  occupation  of  tbe  premises  after 
such  default,  and  that  the  Inception  of  any 
debt  for  rent  could  only  be  after  the  default 
occurred;  then,  by  the  terms  of  the  lease.  It 
was  optional  with  the  plaintiffs  to  either  allow 
a  debt  to  be  contracted  as  of  that  date  or  to 
re-enter  and  terminate  the  tenancy.  The  Judg- 
ment sought  to  be  enforced  In  this  suit  was 
based  upon  these  provisions  of  the  lease  and 
this  construction  of  the  contract,  and  was  tor 
default  in  the  payment  of  rente  for  a  fraction 
over  four  months  prior  to  August.  2,  1S93. 
If  the  gross  sum  of  $11,850  mentioned  was  a 
debt  for  which  W.  J.  Stramann  became  re* 
sponsible  at  the  time  of  executing  the  lease. 
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the  jodcmoit  ahoold  bave  lieen  tor  tbe  entlie 
ium,  lesB  the  payments  made  previous  to  the 
default.  Plaintiffs  should  not  be  allowed  to 
proceed  and  obtain  a  Judgment  for  rent  mider 
tbe  corenauta  of  tbe  lease,  then  adopt  a  re- 
pugnant theory  for  tbe  purpose  of  collectli%  It 
The  court  alao  found  as  a  fact  **tbat  the  de- 
fendant Elizabeth  H.  Stramann  knew  the 
lease  was  entered  into  by  tbe  husband,  that 
he  was  negotiating  therefor,  and  also  knew  of 
its  making  at  the  time  It  was  made."  We 
were  at  a  loss  to  understand  tbe  importance 
and  pertinency  of  this  finding,  or  bow  it  could 
In  any  way  influence  tbe  Judgment.  By  ref- 
erence to  tbe  brief  and  argument  of  counsel 
tor  app^leea  we  find  It  seriously  urged,  and 
numerous  authorities  cited  In  support  of  tbe 
propositlMi,  that  the  knowledge  of  tbe  wife 
of  tbe  Intention  to  lease  an  hotel,  and  the  leas- 
ing of  it  by  tbe  husband  without  &  declaration 
by  her  of  her  prlTate  affairs,  and  that  she  had 
an  eqaitable  Interest  in  tbe  property  of  the 
husband,  in  no  way  luTolved  in  the  contract 
of  lease,  created  an  estoppel;  and  that  by 
reason  of  having  kept  silent  In  the  mattw 
In  no  way  i>ertalntng  to  her  estate,  she  was  le- 
gally liable  for  tbe  debt  of  ber  husband  sub- 
spqnently  contracted.  Tbe  contention  may  be 
dismissed  by  tbe  remark  that  there  Is  not  an 
element  of  estoppel  in  it,  and  no  authority  cit- 
ed supports  the  proposition.  No  precedent  can 
be  found  where  a  court  bas  carried  tbe  law  of 
estoppel  to  the  length  here  contended  for. 

As  to  the  intention  of  the  husband  and 
wife  In  regard  to  tbe  use  of  tbe  money  of 
tbe  wife,  all  the  evidence  Is  that  of  those 
two  persons.  He  owned  the  lots,  valued  at 
$2,700.  She  bad  her  money  idle;  said  she 
would  like  to  Invest  It.  l^e  husband  sug- 
gested the  Improvement  of  bis  lots  with 
her  money,  and  that  high  rents  could  be 
obtabied  for  the  buildings.  She  finally 
agreed  to  tbe  proposition  on  tbe  basis  of  two- 
thirds  of  the  rent  to  her  and  one-third  to 
tbe  husband.  She  formerly  loaned  anoth- 
er party  9700,  which  had  been  paid  in.  Had 
also,  from  time  to  time,  loaned  the  husband 
temporarily  a  few  htmdred  dollars,  which 
he  bad  returned.  The  cost  of  the  buildings 
was  $6,000^  which  she  handed  over  to  him  In 
amounts  needed  aa  the  buildings  progressed, 
to  be  paid  by  the  husband  to  the  contractors. 
All  the  evidence  negatives  the  intention  of 
the  vrife  to  reUnquIsb  ber  control,  or  deliv- 
er the  money  to  the  husband,  to  be  by  him 
managed  and  controlled.  The  words  "in- 
vest" and  "investment"  have  a  well-defined 
legal  deflnlUcm.  And.  Law  Diet.:  "Invest: 
To  place  money  so  that  it  will  yield  a  profit 
*  *  *  In  common  parlance,  putting  out 
money  on  Interest  ^ther  by  the  way  of 
loan  or  by  tbe  purchase  of  Income-producing 
property."  Cent  Diet:  "To  employ  for 
some  profitable  use;  convert  into  some  other 
form  of  wealth,  usually  of  a  more  or  less 
permanent  nature,  aa  in  the  purchase  of 
property  at  shares,  cr  In  loans  secured  by 
aiortKag&"   It  will  be  seen  that  In  all  cases 


of  inrestmoit,  although  tbe  specific  char- 
acter of  the  property  U  changed,  the  title 
and  control  remain  with  tbe  Investtur.  The 
evidence  shows  that  both  husband  and  wife 
regarded  it  ay  an  lnvestm«at,  and  that  the 
wife  had  received  over  (2,000.  Although  no 
deed  passed  at  the  time,  the  right  of  the 
wife  to  ber  pro  rata  share  of  the  Improved 
property  was  an  equitable  title  that  could 
have  been  asserted  against  the  husband. 
Not  a  case  cited  by  tbe  learned  counsel  for 
appellees  goes  to  the  extent  claimed,  or  Is 
parallel  In  Coon  v.  Blgdui.  4  Colo.  283,  it 
was  said:  "Should  the  wife  i>ermit  tbe  hus- 
band to  deal  with  and  sell  her  seitarate  prop- 
erty as  his  own,  or  obtain  credit  upon  it  as 
his  own,  undoubtedly  this  would  be  a  fraud 
against  which  courts  would  extend  their 
protection."  In  Mattlngly  v.  Obley,  1  IlL 
App.  626,  relied  upon  by  counsel,  the  opening 
sentence  shows  its  want  of  applicability.  It 
1st  "The  transaction,  if  it  disclose  any  in- 
terest on  the  part  of  the  wife,  shows  noth- 
ing more  than  a  loan  of  her  money  to  the 
husband  for  tbe  purpose  of  carrying  on  busi- 
ness." The  same  may  be  said  of  Pattou  v. 
Gates,  67  IlL  161,  and  Hockett  v.  Bailey,  SO 
111.  74.  Counsel  says:  "I  desire  to  especial- 
ly call  the  attention  of  the  court  to  the  case- 
of  Beecher  v.  Wilson,  84  Va.  813,  6  S.  E. 
209;"  and  proceeds  to  state:  "Beecher  was 
the  owner  of  a  farm  in  Virginia,  valued  at 
¥6,870.  At  that  time  he  was  largely  Indebt- 
ed to  Wils<m  et  aL  On  said  date  he  deeded 
to  his  son  O.  Beecher,  Jr.,  as  trustee,  for  the 
separate  use  of  tbe  wife,  tbe  farm,  and  tbe 
court  set  aside  tbe  conveyance."  Counsel 
does  not  inform  us  whether  the  decision  was 
at  common  law  or  under  statutes  similar  to 
ours,  but  this  Is  unimportant  as  he  was 
largely  Indebted  to  the  parties  at  the  time 
of  the  conveyance,  while  in  this  case  there 
were  no  debts  until  nearly  five  years  after 
the  investment  and  contract  and  some 
months  after  the  execution  of  the  deed. 

Tbe  failure  to  require  a  deed  from  the 
husband  Is  readily  explained  the  confi- 
dence of  the  wUe  and  the  solvency  of  tbe 
husband;  but  after  a  time  the  ill  health  of 
the  husband  and  the  fear  of  his  death,  and 
that  without  a  conveyance  her  property 
would  pass  to  bis  heirs,  Impressed  her  with 
the .  necessity  of  calling  for  a  deed,  which 
was  subsequently  made.  At  the  time  of  the 
conveyance  it  Is  not  shown  that  be  owed 
any  debts  except  the  $2,500  secured  by  deed 
of  trust  upon  the  property;  and  tbe  con-, 
veyance  to  her  subject  to  such  deed  of  trust 
could  not  o[>erate  as  a  fraud  upon  others. 
Bven  at  com m mi  law,  had  the  conveyance 
of  his  remaining  equit7  In  the  property  been 
made  to  the  wife  without  other  considera- 
tion than  "love  and  affectitm,"  it  would  have 
been  sustained  on  the  findings  of  facts  by 
tbe  court  It  is  unimportant  whether  the  in- 
terest of  the  wife  was  an  equitable  inter- 
est In  the  realty  or  a  debt  recognized  by  the 
bnsbond.   Begardlng  It  as  the  latter,  and 
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«TM  admitting  the  luBolvency  of  the  bos- 
band  at  the  tima  of  the  ctrnveTance,— wUcb 
!■  not  Bhown,— the  debt  being  estabUahed 
aa  bona  flde,  aa  found  by  the  oonrt,  both 
the  supreme  and  this  court  hay*  decided  in 
numerous  cases  that  the  debtor,  while  he 
remalaed  in  tlie  control  of  Ills  propmj, 
couM,  by  deed  or  assignment,  prefer  one 
creditor,  to  the  Injury  or  exdnslon  of  others, 
for  a  bona  fide  debt  The  debt  being  ea- 
tabllshed  beyond  controTmy,  the  wife  mnst 
stand  the  same  as  any  other  creditor.  The 
transaction  between  Stramann  and  wife 
could  not  be  redded  as  creating  a  personal 
debt  by  BtramaDQ,  as  there  was  no  promise 
to  repay,  nor  expectation  of  repaym^t.  It 
was  to  be  expended  upon  the  pn^erty,— an 
InTCfltment  It  Increased  the  ralne  of  the 
real  estate  from  $2,700  to  910,000.  Smith  t. 
Smith  (Sup.)  4  N.  T.  Supp.  669,  was  a  case 
almost  identical  In  its  facts,  only  that  the 
parties  were  revoaed.  The  wife  had  the 
title  to  the  lots.  The  husband  had  money 
in  the  bank  at  low  Interest,  and  proposed  to 
use  the  money  to  construct  buildings  on  her 
lots.  He  built  the  block  at  an  expense  of 
i4,500.  Afterwards  the  husband  requested 
her  to  convey  the  property  to  him.  She  de- 
clined. The  husband  brought  suit  to  comp^ 
a  couTeyance,  or  to  obtain  an  equitable  lien 
for  the  money  expended  In  tralldlng.  The 
Uen  was  decreed.  The  wife  appealed  to 
the  general  term,  where  the  decree  was  af- 
firmed. She  then  appealed  to  the  court  of 
appeals,  where  the  decree  was  again  affirm- 
ed. 125  N.  Y.  224,  20  N.  E.  258.  The  court 
said:  "We  think  the  Judgment  is  correct  It 
would  be  contrary  to  equity  to  permit  the  de- 
fendant under  the  circumstances,  to  hold  the 
property  without  subjecting  It  as  security  In 
some  form  to  the  expenditures  made  upon  it 
with  her  knowledge  and  consent  She  was 
informed  by  her  husband  that  he  had  mon- 
ey invested  at  low  interest,  whlcb  could  be 
used  in  improTing  the  pH^>arty  In  such  way 
as  to  yield  a  much  larger  Income  to  him. 
From  what  was  said,  she  la  chargeable  with 
knowledge  of  his  Intention  to  expend  the 
money  only  for  the  purpose  of  making  a 
more  profitable  InTestment  and  with  this 
knowledge  mi  her  part  she  permitted  him  to 
erect  the  boUdlng.  Unless  the  transaction 
gave  him  some  claim  or  lien  upon  the  prop- 
erty, he  had,  of  course,  no  InTestment  at  all 
after  be  drew  the  money  from  the  bank,  and 
used  It  In  the  construction  of  the  block." 
See,  also,  King's  Heirs  t.  l%ompson,  0  Pet 
201;  Perry  t.  Board,  102  N.  T.  09,  6  N.  B. 
116;  Finlays<m  t.  Flnlayson,  17  Or.  847,  21 
Pac.  57;  Gamer  t.  Bank,  14  Sup.  Ct  300. 
"The  courts  allow  the  claims  of  wives 
against  their  husbands,  when  properly  es- 
tablished, Just  tbe  same  consideration,  force, 
and  integrity  as  that  of  strangers."  Riley 
T.  Vaughan,  116  Mo.  169,  22  S.  W.  707.  And 
see  Cole  r.  Lee,  4S  N.  J.  Eq.  779,  18  AU. 
854;  Bank  v.  Weber,  72  Iowa,  137,  33  N,  W. 
606;  J<mes  t.  Davenport,  44  N.  J.  Eq.  88, 13 


AtL  662;  Denny  t.  Denny,  128  lad.  940,  28 
N.  B.  619;  Schroyer's  Appeal,  140  Pa.  St 
420,  21  AtL  446;  Chadbonm  t.  WlUiams,  46 
Minn.  204, 47  N.  W.  812;  Lcathwhlte  t.  Ben- 
net  (N.  J.  Ch.)  11  Atl.  29.  and  authorities  In 
footnote.  Although  tbe  conveyance  by  Stra- 
mann to  his  wife  was  ot  tbe  entire  proih 
erty.  It  waa  subject  to  the  mmlgage  of 
^,600  pot  upMi  it  by  Stramann,  and,  as 
shown  by  the  evidence,  was  not  equal  In 
value  to  the  amount  the  wife  had  Invested. 
Oonsequ^tly  no  property  of  tbe  husband 
was  conveyed  to  the  wife.  Tbe  court  erred 
In  its  application  of  the  law  to  the  facts 
found.  The  decree  must  be  reversed,  and 
the  cause  remanded,  with  InstmctlcmB  to  en- 
ter a  decree  dismissing  the  rait.  Bevm- 
ed. 


WRIGHT  et  al.  V.  CARSON  WATER  CO. 
(No.  1.420.) 
(Supreme  CooH  of  Nevada.  Nov.  12,  1899.) 
Appbal— Ssooiro  Tkiii^Law  or  xn  Casb. 

Where,  on  the  flnt  trial  of  an  action 
aKSinst  a  corporation  on  a  note,  there  was  evi- 
dence that  Its  ezecndoD  was  known  to  the  ma- 
JoritT  of  tmstees  indlTidoally,  and  it  was  held 
on  aoDsal  that  knowledge  commonlcated  to  trus- 
tees as  individuals,  and  not  in  their  capacity  as  n 
board,  could  not  form  the  basis  of  an  implied  con- 
tract or  of  a  ratification,  the  absence  on  second 
trial  of  evidence  of  a  payment  of  the  note  whicb 
was  addnced  on  first  trial,  and  evidence  on 
second  trial  that  the  execution  of  the  note  was 
known  to  the  remaining  memtwr  of  the  board  in- 
dividually, does  not  set  np  a  new  state  of  facts, 
which  would  avoid  the  rule  that  tbe  dedsion  on 
first  appeal  becomes  the  law  of  the  case  so  far 
na  applicable  to  facts  developed  on  second  trial. 
Bieelow,  G.  J.,  dissenting. 

On  rehearing.  Affirmed. 

For  former  opinion,  see  80  Pac.  872. 

BONNIFIELD,  J.  A  petition  for  rehearing 
waa  filed  by  the  appeUants,  In  wblch  it  ts 
claimed  that  tbey  Introduced  on  the  second 
trial  testimony  pertinent  to  the  Issue  raised, 
by  the  pleadings,  showing  an  entirely  differ- 
ent state  of  fiicts  from  that  shown  at  the  flirst 
trial,  by  which  they  contended  that  the  case 
Is  taken  out  of  the  rule  of  res  Jnfficata,  and 
they  asked  to  be  heard  on  the  matter  in  argu- 
ment before  the  court  The  rdiearing  wa,s 
granted.  We  held  before,  and  still  hcdd,  that 
the  legal  questions  and  principles  which  arose 
and  were  decided  on  the  former  appeal,  wheth- 
er they  were  correctly  decided  ot  not  have 
become  tbe  law  of  this  case  so  tar  as  they 
are  applicable  to  tbe  &ctB  developed  on  tbe 
secMid  trial.  We  so  held  upon  tbe  overwhelm- 
ing weight  of  authorities  then  dted.  39  Fac*. 
872.  We  also  held  that,  substantially,  the 
same  state  of  facts  was  presented  on  tbe  first 
trial  and  first  appeal  as  on  the  second,  upon 
the  vital  question  at  issue  by  the  pleading, 
and  that  this  court  on  the  former  appeal  had 
decided  against  the  validity  of  the  note  on 
whlcb  this  action  was  tirought  and  had  decid- 
ed that  it  does  not  bind  the  ve^iKiiidenL  We 
stlU  so  hold. 
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It  Is  claimed  by  eoansel  t<x  appeUairts  that 
tbe  record  dlsclosea  an  entirely  different  state 
of  facts  from  that  disclosed  on  the  first  ap- 
peal. In  two  respects,  to  wit:  (1)  That  on  the 
first  api>eal  the  record  contained  evidence  tend- 
ing to  show  payment  of  said  note,  bat  the 
record  on  this  appeal  does  not  contain  sudi 
erldence;  (2)  that  on  the  first  appeal  tbe  rec- 
ord contained  a  dmlal  of  H.  H.  Yerlngton,  one 
of  tbe  trustees  of  tbe  respondent,  ot  all  knowl- 
edge or  InfonnatloD  on  his  part  of  tbe  exist- 
ence of  tbe  note  or  Indebtednen  to  Wright 
prior  to  the  time  he  became  president  of  the 
company,  In  1889,  and  that  the  i^esent  rec- 
ord shows  that  he  had  such  knowledge  or  In- 
formation In  1888. 

But  we  regard  the  alleged  new  state  of  facts 
as  immaterial  under  the  decision  and  mllng  of 
this  court  on  Qie  former  appeal,  and  that  the 
same  does  not  take  the  case  out  of  the  role 
of  res  Judicata.  Let  us  Inquiry  then,  what 
legal  propositions  or  questions  were  then  de- 
dded  that  are  declslTe  at  this  case  on  this  ap- 
peal, notwithstanding  said  alleged  new  state 
of  facta.  It  was  conceded  that  there  was  no 
order  or  reeolntlon  of  the  board  of  trustees  of 
the  defendant  authorising  tbe  execution  of  the 
note  in  suit,  and  that  It  was  not  tbe  note  of 
the  company,  and  that  the  note  did  not  bind 
the  company  by  reason  of  any  express  author- 
ity giren  the  company  to  execute  It  Then 
tbe  tjuestion  was,  did  It  become  the  note  or 
become  binding  on  the  company  by  reason  of 
lis  ratlflcatlrai?  TMs  questicm  was  argued 
and  ctmsldN^  in  all  Its  phases  by  counsel  of 
tbe  respectlTe  parties,  and  by  the  majority 
and  minority  of  the  court,  as  appears  by  their 
respectlTe  opinions.  In  CMiclndIng  the  argu- 
ment and  tbe  opinion  of  tbe  majority  of  tbe 
court  on  the  questiob  of  ratification,  the  court 
said:  "As  we  underatand  the  law  to  be.  It  Is 
this:  That,  before  an  IndlTldoal  or  corpom- 
tlon  can  be  held  to  have  ratified  tbe  nnauthoi^ 
ized  acts  of  tils  or  Its  agents,  every  detail  of 
tbe  transaction  must  have  been  made  known 
to  the  principal.  If,  after  obtaining  snch 
knowledge,  tlie  principal  falls  to  act,  long  and 
continued  silence  will  be  deemed  an  approval 
at  the  act,  and  sncb  ratification  relates  back 
and  is  equivalent  to  a  prior  authority  to  make 
the  contract"  As  to  the  correctness  of  tbe 
rule  as  above  stated,  there  was  no  disagree- 
ment among  tbe  members  of  tbe  court.  But 
as  to  whether  the  knowledge  and  acquiescence 
of  the  trustees  Individually,  and  not  as  a 
board,  would  bind  their  principal,  tbe  corpo- 
ration, there  Is  a  conflict  between  the  major- 
ity and  minority  opinions  of  tbe  court  given 
on  the  former  appeal.  In  the  majority  opin- 
ion the  language  used  In  the  case  of  Mining 
Co.  V.  Stevenson,  5  Nev.  224,  Is  quoted  and 
adopted  by  tbe  court  as  applicable  to  this 
case,  to  wit:  "It  cannot  we  think,  be  main- 
tained that  tbe  knowledge  obtained  unofficially 
by  three  of  the  trustees,  that  Stevenson  was 
engaged  In  extracting  ore  from  tbe  mine,  is 
■nffident  to  charge  tbe  company  wtth  such 
knowledf*.  As  any  numbv  of  trustees,  act- 


ing IndiTldnally,  and  not  as  a  board,  cannot 
act  for  tbe  ctuporatlon,  so  any  Information  ob- 
tebied  by  Individual  tmstees,  and  not  com- 
municated to  the  board,  should  not,  it  would 
seem,  become  the  foundation  of  a  contract 
binding  upcm  the  company.  The  tmstees  rep- 
resent the  corporation  only  when  assembled 
together  and  acting  as  a  board.  Such  being 
the  law,  how  can  It  be  claimed  that  informa- 
tion communicated  to  them  Individually,  but 
not  to  tile  board,  can  be  made  the  foundation 
of  an  implied  contract  on  the  part  of  tiie  cor- 
poration?" As  further  authority  <m  the  same 
point  and  to  strengthen  its  posItloQ  on  the 
question  last  above  named,  the  court  cited  the 
case  of  HlllyOT  v.  Mining  Oo.,  6  Nev.  55,  In 
which  case  It  Is  held  that  '*the  tmstees  can 
only  bind  tbe  corporation,  under  our  law, 
when  they  are  together  as  a  board,  acting  as 
such." 

It  Is  manifest  from  the  above  qaotatloui 
from  the  opinion  of  tbe  court  that  It  intend- 
ed to  boid,  and  did  bold.  In  etfect,  that  no 
knowledge  derived  by  the  tmstees  and  no 
Information  communicated  to  them  Individ- 
ually, but  not  to  them  In  their  capacity  as  a 
board,  would  be  sufficient  to  charge  their 
principal,  tbe  corporathm,  with  such  knowl- 
edge or  Information  whereby.  In  law,  the 
coriK) ration  would  be  deemed  to  have  rati- 
fied the  unauthorized  acts  of  its  agents  by 
Its  acquiescence  or  Its  silence  or  Its  delay 
in  repudiating  such  acts.  That  such  was 
the  Intent  and  the  decision  1b  apparent  from 
the  plain  reading  of  tbe  c^inion  above  given 
Itself;  and  tt  seems  that  It  was  so  under- 
stood at  the  time  by  all  the  members  of  the 
court  The  correctness  of  the  decision,  how- 
ever, was  denied  by  the  dlss^itlng  member 
of  the  court.  In  tbe  dissenting  opinion  in 
the  case,  oo  the  above  rulings  of  the  court, 
It  is  said:  "As  to  the  case  of  Mining  Go. 
v.  Stevenson,  6  Nev.  224,  while  it  was  per- 
haps, upon  tbe  whole,  correctly  decided,  that 
part  of  the  language  quoted  by  my  asso- 
ciates from  pages  231  and  232  of  tbe  opinion 
is  not  law,  nor  was  It  so  decided  to  be  in 
that  case.  It  Is  dictum,  and  the  opinion 
shows  that  tbe  Judge  writing  it  had  doubts 
of  its  correctness,  for  be  Immediately  adds 
(page  232):  'But  however  this  may  be.  It 
cannot  possibly  be  maintained  that  a  cor- 
poration can  be  charged  with  acting  upon 
or  recognizing  a  fact  which  is  known  only 
to  a  minority  of  its  tmstees.'"  This  is  the 
real  ground  of  tbe  decision,— that  Is,  that  it 
had  not  been  shown  that  a  majority  of  the 
board  knew  of  the  transaction;  and.  If  not 
the  decision  is  doubtless  correct  upon  that 
point,  because  as  the  minority  could  not 
by  formal  resolution,  either  authorize  the 
act  In  the  first  i^ace,  or  ratify  It  afterwards, 
knowledge  and  acquiescence  upon  their  part  « 
could  not  have  that  effect.  But  In  the  case 
at  bar  it  Is  shown  that  a  majority  of  tbe 
board  knew  all  about  the  whole  situation, 
and  that  the  company,  by  reason  of  its  sl- 
tenee  and  acqulescncek  and  the  laches  of 
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tiotli  tlM  board  and  stockholden,  la  estopped 
to  deny  Its  liability.  Corporatlona  Bbonld  be 
held  to  the  same  principles  of  honeety  and 
talr  dealing  that  Indlvldoals  are.  But  aa 
they  can  only  act  through  their  agents,  If 
acquiescence  and  laches  upon  the  part  of  the 
agent  will  not  constitute  ratification  and 
estoppel  by  the  corporation  where  it  would 
in  the  case  of  IndlTlduals,  then  they  are  ex- 
empt from  the  roles  aivlylns  to  others. 
That  a  corporation  may  ratify  or  estop  its^f 
by  the  knowledge  and  acquiescence  of  Its 
repreaentatives  In  unauthorized  acts,  with- 
out the  knowledge  being  received  or  acted 
upon  at  a  formal  meeting  of  the  board  or 
stockholders,  see.  In  additltra  to  the  cases  al- 
ready cited,  Scott  T.  Railroad  Co.,  86  N.  Y. 
200,  and  others. 

It  will  be  seen  frmn  the  examination  <rf  the 
majority  opinion  itself  that  the  decision  on 
the'  former  appeal  as  to  knowledge  and  ratifi- 
cation was  and  la  that  the  knowledge  de- 
rived by,  or  the  information  communicated 
to,  any  number  of  trustees  as  individuals, 
and  not  to  them  In  their  ofllcial  capacity  as 
a  board  of  trustees,  cannot  be  the  founda- 
tion of  an  implied  contract  on  the  part  of 
the  corpMatlui,  or  of  the  ratification  by  It 
of  the  unauthorized  acts  of  Its  agents.  That 
such  is  the  decision  Is  clear,  not  only  from 
the  said  opinion,  but  from  the  minority  oi^n- 
ion  in  the  case.  Hence  the  new  alleged 
state  of  facts  does  not  avoid  the  rule  of  res 
Judicata,  for  It  relates  to  payment  of  the 
note,  and  to  knowledge  received  by.  and  in- 
formation communicated  to,  a  trustee  in- 
dividually, and  not  to  the  board. 

The  court  also  said  In  the  same  opinion 
that  "the  evidence  In  this  case  is  confiictlng 
and  obscure  In  many  respects,"  but  It  is 
nowhere  Intimated  that  the  evidence  is  con- 
fiictlng in  relation  to  the  fact  that  the  board 
of  trustees  had  no  knowledge  or  informa- 
tion as  a  board  of  the  several  matters  com- 
municated to  the  trustees  Individually.  If 
It  had  found  tbat  such  confilct  did  exist  in 
this  respect,  it  would  have  been  unnecessary 
to  have  gone  further. 

We  are  of  c^lnlon  that  the  Judgment  and 
order  appealed  from  most  be  affirmed.  It  Is 
BO  ordered. 

BELKNAP,  J.,  concurs. 

BIQELOW,  O.  J.  (dissenting).  Action  upon 
a  promissory  note  for  |2,000  and  interest. 
The  answer  denies  Its  execution  or  delivery. 
Upon  this  issue,  the  plaintiffs,  upon  the  trial 
before  a  Jury,  proved  that  the  note  was  exe- 
cuted by  the  president  and  secretary  of  the 
defendant,  and  delivered  on  the  day  It  bears 
date.  In  1876;  tbat  in  1875  the  plaintiffs' 
testator  bad  loaned  the  defendant  $2,000, 
taking  a  note  therefor,  which  was  renewed 
In  1S79  by  a  note  made  In  the  same  manner 
as  the  present  one,  which  was  In  turn  re- 
newed by  the  Dote  In  suit;  that,  upon  the 
ezecntlMi  of  the  new  notes,  the  former  notes 


had  been  surrendered  to  the  defendjuit;  tbat 
the  defendant  had  paid  Interest  on  the  notes 
up  to  188U;  that  they  appeared  all  that  time 
as  an  outstanding  Indebtedness  on  tbe  com- 
pany's books,  and  had  been  included  as  such 
In  all  reports  by  the  secretary  to  the  board 
of  trustees;  tliat  tbe  president,  who  was 
also  the  general  manager  of  defendant,  and 
the  secretary,  constituted  a  majority  of  the 
board,  and,  of  course,  knew  of  tbe  execution 
of  the  notes,  and  tbe  notes  had  been  sev- 
eral times  particularly  called  to  the  atten- 
tion of  tbe  third  trustee;  that  no  claim  bad 
ever  been  made  by  any  one  tbat  tbe  com- 
pany was  not  liable  upon  them,  or  that  they 
were  not  the  company's  notes,  until  1880. 
Upon  these  and  similar  facts  the  plaintiffs 
claimed,  although  tbey  bad  not  proved  any 
formal  order  of  the  board  authorldng  the 
execution  of  tbe  note,  that  the  defeudant 
was  liable  upon  it,  and  was  estopped  from 
denying  such  liability.  Upon  this  evidence, 
which,  of  course,  must  at  ttiat  time  be  taken 
as  absolutely  true,  the  note  was  otTered  la 
evidence,  but,  upon  objection,  was  excluded 
by  the  court,  on  the  ground  tbat  It  was  not 
shown  to  be  the  defendant's  note.  This  rul- 
ing was  a  virtual  nonsuit,  and  necessarily 
resulted  in  a  verdict  for  tbe  defendant 

If  the  officers  executing  the  note  had  Im- 
plied authority  to  do  so,  or  if  its  execution 
had  been  ratified  by  the  board,  either  ex- 
pressly or  by  acqulracence  and  silence,  tbe 
defendant  was  as  much  bound  by  it  as  if  au- 
thorized In  the  first  Instance.  Cook  v.  Tul- 
lls,  18  Wall.  832;  Mor.  Prlv.  Corp.  |  61& 
Ratlflcation  Is  a  question  of  fact,  to  be  de- 
cided by  a  Jury  (George  v.  Railroad  Co..  22 
Nev.  — ,  38  Pac.  441,  443);  and  this  rullug. 
whereby  the  court,  In  effect,  decided  tiiat 
there  was  no  evidence  even  tending  to  prove 
defendant's  liability.  Is  so  clearly  erroneous 
that  no  one  will  attempt  to  defend  It.  The 
bare  fact  that  It  was  signed  by  the  defend- 
ant's president  and  managing  agent,  and  tbe 
secretary,  made  a  prima  fade  case,  at  least, 
tbat  entitled  the  plaintiffs  to  go  to  the  Jury 
on  the  question.  Crowley  v.  Mining  Co., 
55  CaL  273.-  Upon  the  ground  of  ratification, 
such  evidence  would  seem  to  make,  not 
only  a  prima  facie  case,  but  one  tbat  would, 
if  the  evidence  were  not  contradicted,  be 
absolutely  conclusive. 

But  without  contesting,  or  attempting  to 
contest,  this  fatal  error,  the  majority  of  the 
Court  are  of  the  opinion  that,  upon  the  for- 
mer appeal  of  the  case,  this  court  decided 
something  that  Justifies  the  mling;  that  tbe 
decision  so  made,  whether  right  or  wrou^. 
has  become  the  law  of  the  case,  and,  as 
such,  binding  upon  both  the  trial  court  and 
this  court  In  this  conclusion  I  cannot  con- 
cur. In  my  Judgment  tbat  decision  is  not 
decisive  of  the  present  appeal,  for  the  rea- 
sons: (1)  The  questions  presented  upon  tbe 
two  appeals  are  entirely  different  <2)  The 
question  now  Involved  was  not  attempted 
to  be  then  decided.   (9>  As  It  waa  not  In- 
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volved  In  that  appeal,  admittins  tbat  the 

court  attempted  to  decide  It.  It  could  not 
do  so,  and  what  is  said  concerning  it  la  mere- 
ly obiter. 

I  hare  already  stated  the  question  now  In- 
volTed,  and  I  will  now  try  to  Btate  what 
was  then  presented  to  the  court.  Upon 
that  appeal  it  appeared  that  the  trial  court 
had  made  findings  In  favor  of  the  plaintiffs, 
on  which  Judgment  had  been  entered  against 
defendant  for  the  amount  due  upon  the 
note.  Then,  upon  the  defendant's  motion, 
made  upon  the  ground  that  the  evidence 
did  not  support  the  findings,  it  bad  granted 
a  new  trial.  From  this  order  the  plaintiffs 
api>ealed.  The  one  question  presented  upon 
that  appeal  was  whether  this  order  was  er^ 
loneous.  When  Is  an  order  granting  a  new 
trial,  on  the  ground  that  the  findings  are 
not  supported  by  the  evidence,  erroneous? 
In  Treadway  v.  Wilder,  9  Nev.  70,  the  rule 
is  stated  thus:  "The  court  below  ought  not 
to  grant  a  new  trial  when  there  ts  conflict- 
ing evidence,  except  the  weight  of  evidence 
clearly  preponderates  against  the  verdict 
But,  when  the  court  grants  a  new  trial,  the 
appellate  court  will  not  interfere,  unless  the 
weight  of  evidence  clearly  prei>onderateB 
agnlnst  the  ruling  of  the  court."  In  Hayne, 
New  Trials  Sc.  App.  {  2SS,  after  a  thorough 
summing  up  of  the  decisions,  the  author 
says:  "Perhaps  as  good  a  statement  of  the 
rule  as  can  be  given  (so  far  as  motions  for 
new  trial  are  concerned)  is  that  a  motion  for 
new  trial,  on  the  ground  of  the  insufficiency 
of  the  evidence,  is  addressed  to  the  discre- 
tion of  the  court  below,  and  the  ruling 
thereupon  will  not  be  dtflturbed  except  tot 
an  abuse  of  dtscretioa." 

The  particular  finding  which  it  was  claimed 
on  tbat  appeal  was  not  supported  by  the  evi- 
dence was  the  one  in  which  It  was  found  that 
the  defendant  bad  executed  the  note;  and  the 
exact  question  then  presented  was  whether 
there  was  such  a  preponderance  of  evidence  in 
Cavor  of  the  finding  as  tliat  It  had  made  tlie 
OTder  graoting  a  new  trial  an  abuse  of  discre- 
tion. The  dissenting  Judge  vras  of  the  opinion 
that  there  was,  and  that,  upon  the  undisputed 
and  uncontradicted  fitcts,  the  defendant's  lia- 
bility was  clearly  established.  He  there  said 
(21  Nev.  500,  34  Pac  392):  "Bejecting  the 
plalntlfTs'  testimony  wherever  It  conflicts  with 
that  of  the  defendant,  and  taking  the  view  of 
It  most  favorable  to  the  defendant,  as  under 
the  circnmstances  we  are  required  to  do,  It 
shows  both  ratification  of  the  note  by  the  cor- 
po  rati  on,  and  such  facts  as  should  estop  it 
from  contesting  its  validity."  On  the  other 
hand,  the  majority  of  the  court  were  of  the 
opinion  that  there  was  not  such  a  preponder- 
ance against  the  ruling  as  required  the  court 
to  reverse  the  order.  In  their  opinion  It  was 
mid  (page  492,  21  Nev.,  and  page  3S0,  84 
Pac):  "The  evidence  in  this  case  is  conflict- 
ing and  cbscure  in  many  particulars.  The  mo- 
tion for  new  trial  was  made  upon  the  ground, 
amoiv  oUieta,  that  the  findings  of  fact  were 


contrary  to  and  not  supported  by  the  evidence 
and  tbat  the  Judgment  was  contrary  to  law. 
It  does  not  appear  on  what  ground  the  motion 
was  granted.  The  granting  or  refusal  ot  a 
motion  Cor  a  new  trial  on  the  ground  of  in- 
sufficiency of  the  evidence  to  support  the  find- 
ings is  addressed  to  the  sound  discretion  of  the 
Judge  who  presided  at  the  trial  of  the  case  in 
the  lower  court,  and  on  appeal  from  such  or- 
der, where  the  court  below,  in  the  exercise  ot 
a  sound  discretion,  grants  a  new  trial  on  con- 
flicting evidence,  appellate  courts  have  always 
refused  to  disturb  the  order."  These  two  ex- 
tracts quite  clearly  Indicate  the  question  then 
before  this  court  Virtually,  It  was  whether 
there  was  any  evidence  in  the  record  then 
presented  to  show  that  the  corporation  was  not 
liable  on  the  note.  Now  the  question  is  wheth- 
er there  is  any  evidence  In  the  present  record 
to  show  tbat  it  is  liable.  These  two  questions 
are  as  wide  apart  as  the  poles,  and  the  deci- 
sion of  one  should  In  no  wise  control  the  deci- 
sion of  the  other.  Upon  the  second  trial,  had 
Judgment  been  again  rendered  In  favor  of  the 
plaintiffs  upon  the  same  evldesice,  and  then 
another  new  trial  been  granted,  upon  appeal 
that  decision  would  have  been  conclusive  of 
the  point  that  granting  such  new  trial  was  not 
an  abuse  of  the  discretion  of  the  court,  and 
that  there  was  some  evidence  to  Justify  its  be- 
ing granted;  but  It  ought  to  require  no  legal 
acumen  to  see  how  different  that  question 
would  be  fi'om  that  now  presented.  In  Klau- 
her  V.  Car  Co.,  98  CaL  105,  32  Pac.  876,  the 
court  said:  "As  this  rule  Is,  however,  applica- 
ble only  to  matters  which  have  been  determin- 
ed by  the  court  It  Is  only  where  the  same 
matters  that  were  determined  on  the  first  ap- 
peal are  brought  before  It  on  a  second  appeal 
that  tbe  rule  can  be  invoked;  and,  being  a 
rule  tbat  tends  to  prevent  a  Judicial  consid- 
eration of  the  case,  it  is  not  to  be  extended 
beyond  the  exigencies  which  demand  Its  ap- 
plication." Moore  v.  Murdock,  26  Cal.  G14,  is 
square  upon  tbe  point  that  a  decision  upon  a 
plaintiff's  appeal  affirming  an  order  granting 
a  new  trial  Is  not  a  determination  that  there 
is  no  evid^ce  to  support  the  plaintiff's  case. 
Mahan  v.  Wood,  7i)  Cal.  238,  21  Pac.  757, 
also  clearly  points  out  tbe  difference  that  ex- 
ists between  an  appeal  from  an  order  granting 
a  new  trial,  where  the  evidence  is  conflict- 
ing, and  an  appeal,  from  a  Judgment  in  the 
case.  Nor  do  I  think  that  the  court,  upon  the 
former  appeal,  was  guilty  of  the  impropriety 
of  attempting  to  decide  that  tbe  evidence  then 
in  the  record  did  not  make  even  a  prima  facie 
case  against  the  defendant  There  is  not  one 
word  in  the  record  showing  an  intention  to  do 
so.  Nowhere  is  it  there  said  that  there  was 
no  evidence  tending  to  establish  tbe  defend- 
ant's liability  on  the  note,  nor,  as  a  matter 
of  law,  tbat  it  was  not  the  defendant's  note. 
As  I  have  already  shown,  there  was  no  oc- 
casion to  consider  that  point  While  the  lan- 
guage used  is  not  always  clear  as  to  Just  what 
was  Intended  to  be  expressed,  a  fair  examina- 
tion of  it  shows  that  the  court  was  i^pl>  re- 
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Tlewln;  the  testimony  for  tbe  pnrpose  of 
Aowins  that  there  was  some  evidence  to  sup- 
port the  ruling  granting  the  new  trial— the 
question  before  It,— and  with  no  thought  of 
going  on  and  usurping  the  functions  of  a  trial 
court  and  jury  by  deciding  questions  of  fiict 
not  before  it,  and  that  It  bad  no  Jurisdiction  to 
decide  If  they  were.  I  do  not,  however,  deem 
It  necessary  to  pursue  this  pn^Kwitlon  further, 
for,  admitting  that  the  attempt  to  forestall 
the  question  was  made,  the  court  did  not  hare 
tlie  power  to  do  so. 

I  recognize  tbe  rule  that  what  Is  decided 
upon  a  Srst  appeal  Ib  not  generally  open  to 
reconsideration  upon  a  second  api>eal,  al- 
though  there  are  exceptions  to  tbe  rule,  even 
as  tbus  stated.  TT.  B.  t.  EllloU  (Utah)  41 
Pac.  720.  But  this  principle  does  not  ex- 
tend to  all  that  may  have  been  said  in  ren- 
dering the  first  decision.  It  applies  only  to 
matters  before  the  court  for  decision,  and 
not  to  uncalled-for  expressions  of  opinion. 
Such  expressions  are  obiter  dicta,  and  not 
authority  either  in  that  case  or  any  other. 
To  this  effect  the  authorities  are  numerous 
and  unanimous.  In  Wixson  t.  Devine,  80 
Cal.  385,  886,  22  Pac.  224,  the  court  said: 
"We  hare  recently,  In  Sharon  v.  Sharon,  T9 
Cal.  G33,  22  Pac.  2(t,  131,  had  occasion  to  con- 
skier  this  doctrine  of  the  law  of  the  case, 
which  means,  as  we  understand  it,  that  the 
court,  having  erroneously  decided  some  mat- 
ter of  law,  will  always  stand  by  the  error 
in  that  case,  although  it  will  not  allow  It  to 
be  a  precedent  In  another;  and  we  there  de- 
termined that  the  doctrine  had  nothing  to 
commend  It  to  the  favor  of  the  court,  and 
that  Its  application  would  not  be  extended 
beyond  the  cases  In  which  It  had  been  held 
to  apply.  It  has  never,  that  we  are  aware, 
been  held  to  apply  to  expressions  in  an  opin- 
ion which  are  merely  oWter."  So,  also,  in 
State  v.  McGlynn,  20  Cal.  233,  the  court  said: 
**The  law  upon  a  question  does  not  become 
settled  by  the  mere  opinion  of  the  Judges  un- 
necessarily expressed,  but  only  by  a  deci- 
sion of  the  point  when  being  the  ground,  or 
at  least  one  of  the  grounds,  of  a  Judgment." 
The  case  of  U.  S.  v.  Bank  of  U.  S.,  &  How. 
395,  Is,  so  far  as  this  point  is  concerned, 
quite  on  all  fours  with  this  case.  There,  up- 
on a  first  appeal,  the  majority  of  the  court 
had  attempted  to  construe  an  instrument  In 
writing,  the  construction  of  which  was  un- 
necessary to  the  disposition  of  that  appeal. 
Upon  the  second  appeal  the  court  said: 
"However  high  the  regard  of  Judges  that  did 
not  concur  may  be  for  the  views  entertained 
and  expressed  by  other  Judges  on  a  question 
of  law  not  brought  up  for  decision,  still  it  is 
Impossible  to  recognize  such  views  as  bind- 
ing authority,  consistently  with  the  due  ad- 
ministration of  Justice,  as  by  so  doing  the 
merits  of  the  controversy  might  be  fore- 
stalled without  due  examination.  We  there- 
fore feel  ourselves  at  liberty  to  treat  of  the 
structure  and  character  of  tbe  instrument 
before  as  oa  an  open  question."    Xn  analogy 


to  what  was  there  held.  I  say  that  we  should 
consider  ourselves  at  liberty  to  consider  and 
determine  tiie  question  now  before  us  upon 
Its  merits,  Instead  of  following  what  was 
said  on  the  first  appeal  concerning  matters 
not  at  all  before  the  court  at  that  time.  In- . 
stead  of  straining  to  follow  such  a  decision, 
which  results  in  the  defeat  of  an  apparently 
Just  and  legal  claim,  the  effort  should  be, 
now  that  the  error  is  admitted,  to  avoid  fol- 
lowing It,  If  possible,  and  thereby  to  do  Jus- 
tice. Luco  V.  De  Toro  (Cal.)  34  Pac.  516.  is 
also  quite  In  point  here.  In  that  case  judg- 
ment had  gone  against  the  plaintiff,  and  be 
appealed.  As  error  he  alleged  that  the  find- 
ing of  the  court  as  to  whether  he  had  per- 
formed the  conditions  of  tbe  contract  upon 
which  the  action  was  brought  was  ambfg- 
uous  and  tmcertaln.  On  appeal  the  supreme 
court  sustained  this  contention,  but  added 
that  If,  as  contended  by  respondent,  the  find- 
ing was  not  uncertain,  but  was  a  finding  in 
favor  of  respondent  on  that  Issue,  then  It 
was  not  supported  by  the  evidence,  which 
showed  clearly  that  the  plaintiff  had  per- 
formed. Upon  the  second  trial,  upon  the 
same  evidence,  tbe  trial  court  found  that  he 
had  not  performed.  Upon  a  second  appeal, 
the  plaintiff  claimed  that  the  point  had  been 
settled  in  his  favor  on  the  first  appeal,  and, 
so  far  as  the  language  was  concerned,  he 
was  certainly  right.  In  answer  to  this,  how- 
ever, the  court  said:  "The  ground  upon 
which  the  former  Judgment  of  this  court 
was  rendered  was  the  failure  of  the  trial 
court  to  make  a  finding  upon  the  issue;  and 
tbe  statement  In  the  opinion  that  the  finding 
which  It  had  made  was  ambiguous  and  un- 
certain rendered  what  was  subsequently 
said  about  the  Insufficiency  of  the  evidence 
to  support  the  construction  placed  upon  It  by 
the  respondent,  in  his  argument,  merely  obi- 
ter." Such  a  rule  as  the  above  would  re- 
lieve us.  Just  the  same  as  it  did  that  court, 
from  the  consequences  of  a  mistake  made  on 
the  first  appeal,  and  leave  us  at  liberty  to  de- 
cide this  case  upon  Its  merits.  People  t. 
Skldmore,  27  Cal.  287;  Mnlford  v.  Estudlllo. 
32  Cal.  131;  Lathrop  v.  Knapp,  37  Wis.  307; 
Barney  v.  Railroad  Co.,  117  V.  B.  228,  6  Sup. 
Ct.  654,— are  to  the  same  effect 

It  is  said  that  upon  the  first  appeal  the 
question  of  ratification  was  argued  and  con- 
sidered at  great  length.  That  is  true,  but  it 
Is  no  argument  against  what  I  have  said 
above.  As  the  appellants  then  claimed  that 
all  the  evidence  showed  ratification,  it  waa 
necessary  for  them  to  consider  and  ar^e  it 
all.  As  the  dissenting  Judge  took  the  same 
view,  It  was  necessary  for  him  to  do  tbe 
same.  But  this  Is  qnlte  a  different  thing 
from  going  to  the  extreme  on  tbe  other  side, 
and  holding  that  there  was  no  evidence  of 
ratification,  as  my  associates  now  claim  was 
done.  It  made  no  difference,  if  the  order 
was  to  be  affirmed,  whether  there  was  or 
not  If  there  was  enough  to  support  the  or- 
der granting  the  new  trial,— diat  la,  tf  ttie 


Digitized  by  Google 


Ctnh.) 


AKDEB60N  9.  TTBBE. 


291 


eTtdence  was  substuntlafly  conflicting,— tbat 
ended  tbe  matter,  and  the  Judsment  mtut  be 
affirmed.  Anything  said  further  than  to 
show  that  there  was  aome  ertdence  to  mp- 
port  It  was  pure  dictum. 

Ab  It  seems  to  me,  one  other  conclnalre  tea- 
son  why  tbat  decision  should  not  be  treated 
as  conclnaire  upon  this  iCppeal  may  be  men- 
tioned. It  cannot  be  denied  tbat,  if  any- 
thing was  decided  in  tbat  caae  further  titan 
that  there  was  a  conflict  of  erldence  as  to  the 
defendant's  liability  upon  the  note,  It  was  ft 
qaeetlon  of  ftict  Whether  the  defendant 
had  authorised  the  note,  or  had  raUfled  Its 
execution,  were  clearly  qnestlona  tor  the  Jo- 
ry.  It  Is  upon  questtoos  of  law,  and  not  up- 
on questloDS  of  fact,  that  the  decteion  of  the 
court  becomes  tbe  law  of  the  case.  Sneed  t. 
Osbom,  25  Cat  619.  628.  In  Mattlngly  t. 
Pennle,  106  Oal.  S14.  89  Pac.  200,  thht  cotnrt 
again  said:  **It  Is  settled  beyond  controTersy 
that  a  decision  erf  this  court,  on  appeal,  as  to 
a  question  of  fbct,  does  not  become  tbe  law 
of  tbe  case.*" 

Hy  assodatea  have  not  deemed  It  necessary 
to  distmss  these  questions  In  their  opinion. 
The  view  there  taken  seems  to  be  that,  tf  tbe 
material  evidence  of  ratlflcatlon  Is  the  same 
now  as  npon  the  flrst  appeal,  what  was  then 
■aid  mtwt  control  the  present  disposition  of 
the  case.  In  my  judgment,  bowever,  that 
courideratlcoi  cuts  bnt  a  comparatlTely  amaii 
flgnre.  Tbe  only  way  that  Mr.  Yerlngton's 
knowledge  or  want  of  knowledge  of  tbe  note 
Is  In  any  way  Important  Is  that  npon  the  flrst 
appeal  ttie  court  seemed  to  be  of  the  opinion 
that  the  evidence  of  ratification  was  not  eon- 
dualve,  because  It  was  not  shown  that  he,  be- 
ing tbe  third  trustee,  and  also  a  large  stock* 
iHdder.  bad  knowledge  of  It  If  such  were 
the  law.  It  was  material  to  show  that  he  Old 
hare  such  knowledge;  and  this  was  done  by 
showing  that  tbe  secretary's  reports  contaln- 
big  It  were  particularly  called  to  his  attention 
tai  18S4,  and  again  In  1888.  In  my  ' judgment, 
this  does  make  quite  a  material  difference 
In  tbe  caae.  and  Is  sufficient  of  Itself  to  re- 
lease It  from  the  rule  of  res  adjudlcata. 
EIq>eelaIIy  la  thto  the  case  If  the  quration  of 
ratlflcatlon  la  to  turn  on  whether  ail  tne  trus- 
tees had  knowledge  of  and  acquiesced  in  tbe 
execution  of  the  note.  But  It  Is  not  by  any 
means  tbe  only  reason  why  the  former  de- 
cision does  not  bind  ns  now.  nor  even  the 
most  Important  one. 

It  also  aeema  to  be  their  Impression  that 
the  court  thea  beld  that  although  tbe  trus- 
tees, who  were  also  the  prinidpal  stockbold- 
era  of  the  corporation,  knew  of  the  existence 
1^  tbe  not^  such  Inframatton  would  not  be 
•nffldoit  npon  which  to  found  ratlflcatlon,  al- 
though th^  acquiesced  In  its  execution,  un- 
less tt  waa  obtained  In  aome  official  manner, 
w  waa  eommnnleated  to  tbe  board,  aa  such. 
It  la  not  asBOted  now  that  such  Is  tbe  law, 
but  only  that  it  was  then  so  decided.  In  the 
Tiew  I  have  takra  ta  Uie  case.  It  Is  not  rwy 
Important  whatber  tt  waa  or  not;  bat  I  tUnfc 


nothing  of  tbe  kind  was  Intended.  The 
court  held  tbat  tbe  evidence  showed  that 
only  two  of  tbe  trustees  knew  of  the  note, 
and  the  extract  from  the  case  of  Mining  Uo. 
T.  Stevenson  was  Introduced  for  tbe  purpose 
of  showing  that  such  knowledge  of  a  part  of 
tbe  board  was  not  sufficient.  But  admitting 
that  It  was  so  held,  and  that  it  was  a  ques- 
tion before  tbe  court,  It  now  appears  In  the 
evidence  that  two  of  tbe  tmsteea.  who  were 
also  the  president  and  secretary,  executed  tne 
note;  that  It  waa  entered  and  carried  as  an 
outstanding  Indebtedness  on  the  books  or  tbe 
company;  that  it  was  contained  in  tbe  re- 
porte  of  the  officers;  and  that  these  reports 
woe  axamlned  and  discussed  by  the  trustees, 
and  eapedaUy  by  the  third  trustee,  it  aix 
tUs  does  not  constitute  official  Information, 
or  InfOTmatlon  to  the  board,  It  would  t>e  in- 
teresting to  know  what  would. 

While  I  concurred  in  the  flrst  decision  up- 
on this  appeal,  affirming  the  judgment,  fur- 
tiier  argument  and  consideration  have  tbor- 
oogbly  convinced  me  that  it  was  wrong,  and 
I  tlier«f<»e  dlasent  from  the  Judgment 


ANDERSON  v.  TTRBB,  Depnty  Regletrar. 
(Snpreme  Oonrt  of  Utah.   Sept  14,  1899.> 

CONSTITOTIONAL  ElEOTIOS— WoMEN    NOT  QUALI- 
FIED—C0N9TRUCT10  IT  or  Enablikg  Act. 

1.  The  Utah  enabling  act  (section  2)  providea 
that  male  cititeos,  over  21  years  of  age,  may 
vote  for  delegates  to  the  constitutional  conven- 
tion, and  that  "persons  possessing  the  qualifica- 
tiona  for  electors  of  delegates"  may  vote  for  or 
against  the  conatitntioD.  Section  4  allows  the 
omventloo  to  provide  for  submitting  the  consti- 
tution to  the  people  at  an  election  at  which 
"the  qualified  voters  of  said  proposed  state  shall 
vote  oirectiy  for  or  andnst  the  proposed  con^- 
tatlon."  Tb&  nomaea  constltoaon  confers  the 
elective  fmncluse  on  women.  Held,  that  women 
are  not  entitled  to  vote  on  tbe  ratificatioQ  or  re- 
jection of  such  constitution. 

2.  Neither  are  tbej  entitied  to  vote  at  tbe 
election  of  state  officers  to  take  place  on  the 
same  day  as  tbe  couBtitutional  election;  the  con- 
stitution not  being  in  force  till  after  its  adop- 
tion, in  accordance  with  the  terms  of  the  enabling 
act 

3.  Nothing  in  the  Utah  enabling  act  repeals 
the  prior  act  of  congress  prohibitini?  the  exer- 
cise by  women  of  the  elective  franchise,  or 
tbe  act  linown  as  the  "Eklmonds-Tucker  Law," 
prescriblDg  a  registration  oath,  and  requiring  male 
citizenship  as  onu  of  the  qualifications  of  a  per- 
son seeking  to  register. 

4.  Tbe  enabling  act  (section  5).  which  de- 
clares that  a  rqiresentative  to  congreas,  a  gov- 
ernor, and  other  officers  provided  for  In  the  pro- 
posed constitution  may  be  elected  on  the  sama 
day  the  coiiatitiitionni  election  is  held,  and  pi-o- 
viding  (section  19)  that  the  convention  may  provide 
for  the  election  of  state  officers,  membere  of  thp 
legislature,  and  representative  to  congress  at  the. 
same  time,  does  not  confer  on  the  people  of  the 
territory  powers  to  fix  the  qualifications  of  elec- 
tors for  state  officers;  since,  by  section  4,  the 
state  is  not  to  be  deemed  admitted  till  the  presi- 
dent's proclamation  ia  issued,  announcing  the 
ratification  of  the  constitution,  and  by  section  5 
the  territorial  officers  sn  to  coutinns  until  sacb 
admission. 

icing,  iTIiSfintliit 
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Appeal  from  district  conr^  Bint  dlsttkt; 
btfore  Justice  H.  W.  Smith. 

MandamOB  by  Sarah  B.  Anderson  to  com- 
pel Charles  D.  Tyree,  deputy  retfatrar 
Toters,  to  register  petitioner  as  a  legal  voter 
for  the  November,  1896,  election,  to  be  held 
for ,  the  ratification  or  rejection  at  a  pro- 
posed constltntliHi,  and  for  the  election  of  of- 
ficers toe  the  pnqmsed  state  of  Utah.  Fnun 
a  judgment  for  petlti<mer,  defendant  appeals. 
Reversed. 

Robt.  Harknesa  and  O.  S.  Variau,  for  ap- 
pellant H.  P.  Henderson  and  J.  O.  Snth- 
erland,  ft>r  respondent 

MBBBITT,  0.  J.  By  the  judgment  of  the 
district  court,  the  respondent  was  granted  a 
writ  of  mandate,  directing  the  appellant  as 
a  registrar  of  voters,  to  register  her  'as  a 
legal  voter  for  the  November  election,  1896, 
to  be  held  for  the  ratification  or  rejectlcm  of 
the  proposed  constitution,  and  for  the  elec- 
tion of  state  offlcen  tor  the  proposed  8tat& 
The  appellant  appealed  to  this  court  As  the 
case  Is  Intended  to  test  the  right  of  women 
to  vote  In  November,  1895,  It  Is  a  matter  of 
considerable  pnbllc  Interest  and  the  ques- 
non  nas  been  earnestly  argued.  However 
deeirable  woman  suffrage  may  be.  It  must 
first  be  authorized  by  law,  and  the  women 
of  the  territory  wUl  not  wish  to  commence 
the  exercise  of  such  a  privilege  by  voting 
illegally.  In  tbe  argument,  the  right  to  vote 
for  or  against  the  constitution,  and  the  right 
to  vote  for  state  officers,  have  been  discussed 
separately;  and  it  will  be  convenient  to  fel- 
low that  order,  and  first  speak  of  the  right 
to  vote  for  or  against  the  constitution. 

It  was  conceded  In  the  argument  that  the 
right  of  the  respondent  to  vote  for  or  against 
the  constitution  rests  on  the  enabling  act  of 
congress.  There  are  two  prior  acts  of  con- 
gress to  which  r^erence  must  be  made. 
One  disapproves  an  act  of  the  legislature  of 
the  territory  allowing  woman  suCFrage,  and 
prohibits  its  exercise  in  Utah.  The  other, 
usually  referred  to  as  the  "Edmunds- Tucker 
Law,"  provides  for  registering  voters,  pre- 
scribes a  registration  oath,  and  prohibits 
from  voting  any  one  who  does  not  take  the 
oath.  Omitting  special  features  of  the  oath, 
which  require  the  voter  to  swear  he  is  not  a 
polygamist  etc.,  tbe  principal  personal  qual- 
ifications are  male  citizenship,  the  age  of  21 
years,  and  a  residence  in  the  territory  of  six 
months.  Tbe  enabling  act  of  congress  pro- 
vides for  the  formation  of  a  proposed  consti- 
tution and  state  government,  the  ratiScation 
or  rejection  by  tbe  people,  and,  if  so  ratified, 
the  result  ts  to  be  certified  to  the  president; 
and  If  he  finds  the  constitution  and  state 
government  are  republican  in  form,  and  that 
tbe  conditions  of  the  enabling  act  have  been 
complied  with,  he  Issues  his  proclamation 
announcing  the  result  and  thereupon  the 
state  of  Utah  is  deemed  admitted.  The  ea- 
abling  act  is  the  legislation  which  settles 
the  terms  of  admission,  and  the  aut^ect  does 


not  go  back  to  congrem.  Tbe  scmtlny  of 
the  woriE  Is  made  an  eascuttve  act  and  duty. 
All  tbe  compact  relations  between  tbe  Unit- 
ed States  and  the  future  state  are  fixed  by 
this  act  and  the  methods  and  order  of  pro- 
cedure to  attain  statehood  are  carefully  point- 
ed out  and  authorised.  Section  1  introduces 
the  subject  and  declares,  in  substauce,  that 
tbe  Inhabitants  of  Utab  territory  may  be- 
come the  state  of  Utah,  aa  tbe  condltl<ms 
named  In  the  act  Section  2  takes  np  the 
OTAer  of  procedure,  and  as  elections  will  be 
required,  and  votem  are  necessary  to  elec- 
tions. It  first  {wovldes  that  male  citizens  over 
21  years  of  age,  and  who  have  resided  In  the 
territory  tot  a  year,  may  vote  for  and  choose 
delegates  to  tbe  constitutional  convention, 
and  that  the  driegates  shall  possess  the  qual- 
ifications of  eleeton.  After  giving  the  num- 
ber of  tbe  delegates,  and  distributing  them 
to  tlie  Tarloos  counties  ot  prsdncts,  It  pro- 
vides that  the  govonor  ^11  call  an  electiw 
on  a  day  named  In  tbe  section;  that  the  Utah 
commission  shall  cause  a  new  registration  of 
votov  to  be  made  under  tbe  laws  of  the 
United  States  and  said  territory,  except  that 
tbe  oath  required  for  registration  under  said 
laws  shall  be  so  modified  as  to  test  the  qual- 
ifications of  the  electors  as  prescribed  in  the 
enabling  act  and  tbe  registration  is  to  con- 
f<wm  as  nearly  as  may  be  with  the  provi- 
sions of  such  laws.  After  providing  for  the 
returns  and  canvass  of  the  votes,  this  sec- 
tion finally  provides  that  persons  possessing 
the  qualifications  for  electors  of  delegates 
shall  be  entitled  to  vote  for  or  against  the 
constitution,  under  such  rules  or  regulations 
as  the  convention  may  ^ffescribe,  not  in  con- 
filet  with  the  act  Section  3  fixes  a  day  and 
place  for  the  delegates  to  meet,  and  directs 
that  after  they  organize,  "they  shall  declare 
on  behalf  of  the  people  of  said  proposed 
state  that  they  adopt  the  constitution  of  the 
United  States,  whereupon  the  said  conven- 
tion shall  be  and  is  hereby  authorized  to 
form  a  constitution  and  state  government 
for  said  proposed  state."  This  section  also 
gives  mandatory  conditions  and  limitations 
designed  to  preserve  federal  relations.  Sec- 
tion 4  provides  that.  If  a  constitution  and 
state  government  shall  be  formed,  the  con- 
vention forming  the  same  "shall  provide  by 
ordinance  for  submitting  said  constitution 
to  the  people  of  said  state  tor  Its  ratification 
or  rejection,  at  an  election  to  be  held  on  the 
Tuesday  next  after  the  first  Monday  in  No- 
vember, 1895,  at  vihich  eieetion  (he  qualified 
voter*  of  said  proposed  state  shall  vote  di- 
redly  for  or  against  the  proposed  eonetitu- 
tion,  and  for  or  against  •  •  •  any  provi- 
sions separately  submitted. '  (This  last  clause 
is  italicized  for  aid  of  reference;  it  la  not 
Italicized  in  the  act.)  It  should  be  noted 
that  the  enabling  act  authorizes  tbe  submis- 
sion of  separate  provisions,  but  none  were 
submitted,  and  the  proposed  constitution  pro- 
vides for  equal  woman  sufCrage. 
Tliese  recitals  present  tbe  caas  w  ^  h  tiw 
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right  to  vote  for  or  against  the  coostitntSoa 
Is  concerned.  Tlie  parties  dlffa-  widely  In 
tiidr  infcupEetatlOD  of  tbe  cHatue  of  sectton  4 
pot  in  Italics.  For  tbe  respondent  tt  Is  ooa^ 
tssded  ttiat  In  ttie  pbrase  "the  qnaUfled  votcra 
of  said  BSQpoaed  stat^'  thoe  Is  a  reference 
to  all  whom  the  oonstltatlon  propoeea  to 
qoalitr.  antt  who  wUl  be  voters  of  ttie  fatnre 
state  whoi  It  Is  admitted;  that,  whrai  the 
constitution  Is  formed,  tbe  class  <a  elasace  re- 
ferred to  In  sectkm  4  are  designed  and  au- 
thorised to  vote  for  w  aghast  the  constltu- 
tloa;  and  that,  aa  tbe  constitution,  if  adopted, 
will-  give  eqoiJ  woman  snffmge,  women  are 
DOW  entitled  to  TOte  for  or  against  tbe  consti- 
tution. In  behalf  of  the  i^qitdlant.  It  Is  ow- 
tended  tliat  there  Is  no  qnaUflcatlon  In  tbla 
danse  qnallfylng  or  antborislng  the  gualiflcar 
Qoa  or  designation  of  any  new  class  of  voters, 
bat  only  a  direction  of  bow  Toters  otherwise 
quail  Sed  shall  vote.  This  difference  In  view 
sevms  to  arise  ont  of  the  ose  of  tbe  wtxds  "of 
said  proposed  state";  fer.  If  tiw  wwds  "qual- 
ified voters"  stood  alone,  It  could  scarcdy  be 
said  anything  mu-e  was  Intended  than  that 
the  voters  should  be  qoallfled  by  some  law  In 
ft»ce  at  tbe  time  of  tbe  electlai. 

The  majority  of  the  court  cannot  agree  with 
the  contention  of  the  respondent.  It  is  con- 
ceded that  the  grant  of  the  elective  franchise 
is  permissive,  and  from  its  nature  excludes 
all  not  within  the  classes  pointed  out,  and 
that  it  requires  a  legislative  enactment  or 
autlM^ty  to  extend  the  privileges  to  classes 
sot  previously  enfranchised.  We  are  unable 
to  find  In  the  language  italicized  any  1^^ 
letlve  enactment  or  authority  tor  extending 
the  suffrage  to  wfaomsoev^  the  convention  may 
propose  as  voters  tor  tbe  future  state,  and 
this  view  Is  confirmed  when  the  language  Is 
construed  in  conDection  with  the  language  <tf 
other  parts  of  the  act,  and  also  takaa  In  connec- 
tion with  the  order  of  the  various  steps  directed 
bycongress.  If  Itwas  thelntentlon  of  congress 
that  votoB  residing  within  tbe  area  called  "said 
proposed  state,"  and  then  qualified  by  ^'xlstlng 
laws,  might  vote  at  the  Novemba  election,  and 
stKHild  vote,  if  at  all,  directly  for  or  agninst 
the  constitution,  and  without  coupling  the 
questiou  with  any  other  subject  which  might 
aid  In  tbe  ratification  or  rejection,  the  lan- 
guage la  apt  to  tbe  purpose,  and  It  is  wholly 
inapt  to  any  other  puri>o3e.  Tbe  voters  were 
then  to  be  qualified;  that  Is,  tbey  were  to  be 
persons  possessing  the  personal  qualificatl<Mis 
of  age  and  male  citizeosliip,  and  were  also 
to  be  residentB  of  tbe  geographical  area  men- 
tioned. To  suggest  tbe  Interpretation  claim- 
ed by  the  respondent,  tbe  structure  of  tbe 
clause  must  be  changed  to  read  "the  proposed 
qiiallfled  voters  of  said  state."  We  cannot 
take  such  liberties  with  the  language  used, 
and  especially  when  there  is  nothing  in  the  act 
requiring  it  In  order  to  carry  out  Its  Intention, 
aad  when  such  a  change  would  break  tbe 
reference  to  the  same  words  used  before.  It 
was  conceded  In  the  argument  that  when, 
In  a  law,  an  eaprsHlai  Is  fennd  with  a  defl- 


ntte  meaning,  and  afterwards  oocnra  In  the 
same  act»  it  will  be  prenuned  to  be  used  In 
the  same  sense.  Tbe  first  section,  it  will  be 
seen,  in  poIntUig  out  wbat  pentHst  and  wbat 
area  may  become  a  state,  uses  the  wwda  "in- 
habitants" for  tbe  pesKKis,  and  the  "torrltoty 
of  Utah"  aa  doKiiptlve  of  the  aiea.  In  the 
ttfird  section  the  egnlvalent  Is  "pe(qple  of  tbe 
proposed  state,"  and  tbe  expression  "said 
proposed  state"  occurs  three  times  In  the 
section,  and  In  connectlona  when  It  Is  Impos^- 
ble  to  refer  It  to  any  antecedent  except  tbe 
"terrlt<Hry  of  Utah"  ct  tbe  first  and  second 
sectkns.  When  we  come  to  the  language  of 
section  4,  tbe  aame  expression  Is  used,  and 
with  a  reffermce  back  to  some  antecedent  or 
antecedento;  and  bere^  U  tiie  language  "of 
said  territory  of  Utah"  Is  substituted,  it  gives 
tbe  meaning  In  which  it  Is  used.  From  the 
time  tbe  words  "said  proposed  stato"  are 
adopted  In  the  third  section,  th^  are  used  In 
tbe  act  to  describe  area  during  the  occurrence 
of  evaits  In  the  trandtlon  period;  and,  when 
events  are  named  to  take  idaoe  after  state- 
hood, "state"  Is  substituted  tot  this  expres- 
sion. When  the  order  of  procedure  directed 
congress  Is  considered,  It  Is  seen  that  tbe 
subjects  are  taken  up  consecutively,  and  that 
eacb  direction  refers  to  a  particular  subject 
Section  1  introduces  tbe  subject.  Section  2 
introduces  the  procedure  by  qualifying  voters, 
and  providing  for  the  first  election,  and  com- 
pletes tbe  subject  of  qualifying  voters  by 
saying  who  may  vote  at  the  second  election, 
and  this  subject  Is  not  again  mentioned. 
After  this  tbey  are  assumed  to  be  qualified 
voters.  Tbe  constitution  and  state  government 
are  formed  under  the  third  section,  and  that 
part  of  the  fourth  Bectlon  referred  to  relates 
to  wbat  shall  l>e  done  to  adopt  the  instrument, 
and  how  the  vote  shall  be  taken.  Tbe  Instru- 
ment must  be  submitted  to  tbe  people  at  an 
election  to  be  held  on  a  certain  day,  and  It 
may  be  ot»erved  that  day  Is  the  one  on  which 
the  territorial  election  will  be  held,  and  for 
which  the  rules  and  regulations  are  provided 
by  law.  If  this  clause  stopped  here,  the 
direction  for  submission  would  be  complete; 
but  congress  tiad  <me  more  purpose,  and  hence 
proceeded  to  provide  that  the  voters  must  be 
permitted  to  vote  directly  on  the  question; 
and,  to  enforce  this  purpose,  Imperative  lan- 
guage Is  used,  which  Is  never  used  In  an  act 
qualifying  voters.  A  consideration  of  other 
laws  of  congress,  in  connection  with  the  en- 
abling act,  would  Irad  to  the  same  conclu- 
Edon,  but  tbat  can  be  deferred  to  the  other 
branch  of  tbe  case.  It  Is  sufiBcieot  on  this 
branch  tbat  there  is  not  in  the  enabling  act 
any  authority  for  the  respondent  to  vote,  or 
any  power  ^ven  to  authorize  her  to  vote  In 
1895. 

Tbe  contention  tbat  the  respondent  Is  en- 
titled to  vote  in  1896  for  state  officers  is 
based  on  jKvpoaltlons  which  the  majority  of 
the  court  cannot  accept  In  addltlcm  to  the 
claim  that  tbe  italldaed  words  of  seotion  4 
refer  to  tbe  Totua  to  be  qualified  In  the  pro* 
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pcMed  oonatitatiaa,  tt  la  amtatded  for  fhe  ra- 
apaaSmt  that  omgraa  hu  no  power  to  fix 
the  qnaBflcatifHui  of  Totare  fur  the  proposed 
ttate  offlcen;  that,  for  ttn  purpoae  of  tbdr 
•dectton,  the  eonstltiitkm  Is  deemed  as  adopt- 
ed and  In  foroe:  ttiat  tiie  pecqitle  of  tike  tar- 
rttory  for  this  porpoee  are  exercising,  throng 
their  delegates,  the  sorereign  powers  of  the 
pef^le  of  a  etate,  and  have  the  right  to  fix 
the  qualifications  (tf  the  electors  of  state 
ofllcers.  It  Is,  of  conrae,  craioeded  that  the 
dectlon  and  all  the  proceedings  are  oon^tlim- 
al  v^n  the  attainment  of  statehood,  l^ds 
argument  Is  based  on  a  series  of  fictions  for 
which  we  see  no  oocadim  or  anthmlty.  The 
congtitntloD  la  not  adopted  or  in  force,  and 
Uie  state  Is  not  admitted.  The  peo^  of 
the  territory  are  not  exercising  sovereign  pow- 
ers on  any  sobject  The  enabUng  act  express- 
ly states  (sectkm  ^  that  the  state  shall  be 
deemed  admitted  ^rhea  fbe  president's  proc- 
lamation shall  be  isBued.  Bectlcoi  6  of  the 
same  act  dedares  that  tibe  t«rit(»l8l  vtBcen 
shall  remain  mitll  the  adndsrion  of  the  state; 
and  section  19  provida  the  state  government, 
provisionally  fonned,  diaU  remain  In  abey- 
UKW  until  the  admisslm  of  the  state.  The 
ocnstltntlaml  convention  declared,  in  section 
16  at  the  schednle,  that  the  [ffovisions  of  the 
constitution  shall  tie  In  force  ftom  the  day 
the  president  shall  Issue  his  prodamation. 
Ndther  congress  nor  the  convention  knew  that 
by  a  fiction  the  constltutitm  would  be  in 
force,  or  that  the  people  would  exoctse  sover- 
eign powers  for  any  purpose  until  the  constl- 
tntion  should  be  adopted  and  iwocWmed. 

The  contentloD  that  ccmgress  cannot  define 
the  qnallflcatlons  of  voters  fbr  the  first  state 
officers,  elected  conditionally,  while  the  tee- 
rltorlal  condition  contlnuea,  because  ntf  such 
power  exists  as  to  the  states,  is  dearly  erro- 
neoos.  It  Is  too  much  like  comparing  the 
authority  at  a  parent  before  and  aft«-  the 
majority  of  his  child.  While  the  territorial 
condition  continues,  whatever  political  power 
its  people  exercise  must  be  by  authority  of 
congress.  In  all  governmental  affairs,  what- 
ever the  people  of  a  territory  do  must  be  au- 
thorized, and  th^  must  abstain  from  doing 
what  is  ftnrbidden.  Their  elections,  even  on 
sufajeets  relating  to  statehood,  are  territorial 
electtons,  and  their  voters  are  the  electorate 
of  the  territnr.  In  the  compact  tor  state- 
hood,  fbe  pe<q^e  ot  the  traritory  act  for  thon- 
selves  and  their  successors,  the  people  of  the 
future  state,  and  the  latter  are  bound  by  the 
conditions  accepted  by  the  former;  and  It 
seems  like  stumbling  on  a  small  obstacle  to 
say  the  people  of  the  territory  may  bind  the 
state  forever  to  all  the  condltl<His  and  Umlta- 
tlona  to  preserve  the  authority  of  the  general 
government,  and  cannot,  by  the  acceptance 
of  a  permiasloD  to  elect  the  first  state  cheers 
in  advance  of  stat^ood,  bind  tiw  state  to 
this  temporary  and  comparatively  unimpor- 
tant thing.  If  this  cannot  be  done,  the  re- 
sult is  not  th&t  the  pet^le  of  the  territory  are 
sovereign  as  to  this,  but  that  the  state  will 


not  be  bound.  The  giant  of  tUs  aoverdgop 
ty,  as  to  the  election  of  state  officers  and  the 
leglBlatlve  power  of  13ie  convwtlon,  must  be 
shown  by  tiw  nesptmdent;  and  the  dalm 
seems  to  rest  on  inferences  drawn  fkmn  bpc- 
tlons  6  and  10  of  tbe  enabling  act  Section 
5  provides  for  a  representative  In  oongresi, 
and  that  the  representative,  governor,  and  oth- 
er officers  inovided  fbr  In  tbe  eonstltntloD 
may  be  elected  on  the  same  day  the  cmistltu- 
tkmal  dectlon  Is  heU.  Section  IB  proridea 
that  the  conventttm  may,  by  «dlnance,  pro- 
vide toe  tbe  dectton  ol  ofllcas  for  a  full  state 
government,  Inclnding  members  of  the  l^gta- 
Isture  and  a  representative  In  congress,  at  tbe 
time  for  the  election  to  ratify  or  reject  the 
constltntian.  In  these  lawlslons  are  to  be 
found.  If  at  an.  the  grant  ot  sovraitignty  to 
tlM  people  on  this  subject,  and  of  legislatlTe 
powers  to  the  convaition;  and  on  these  pro- 
vlskms  rest  the  Infmnce  that,  as  to  this  sub- 
ject, the  consUtuttrai  to  deemed  In  fbrce.  that 
It  Is  a  state  deetiw,  and  that  congress  has  no 
power  to  qualify  tbe  etectorate.  It  will  be 
seen  the  scope  of  the  wdlnance  is  voy  Uoi- 
ited.  By  secticHi  8,  previomty  referred  to, 
the  convention  is  to  form  a  constitution  and 
state  government  as  one  tn«tmment.  In  this 
the  offices  are  created,  and  the  terms,  qnall- 
ficatfons,  and  dnUes  oC  the  officers  spedficd. 
Section  6  provides  for  a  reivesentattve  In  con- 
gress, and  section  4  fixes  the  di^  of  the  dec- 
tton for  which  all  the  regulations  are  provid- 
ed by  law.  There  was  but  one  thing  left  to 
the  convaitkHi,-^t  could  provide  tbe  state 
election  should  be  hi  1896,  and,  If  It  CHnltted 
to  so  provide,  state  ofllcers  would  not  be 
dected  until  after  stntdiood  should  be  at- 
tained. Everything  else  was  provided. 
Whether  deciding  this  was  in  the  nature  of 
a  legislative  provision  is  only  a  matter  of 
words.  It  was  a  special  power  granted,  and 
It  could  only  be  exercised  under  and  accord- 
ing to  the  power,  and,  firom  tbe  minute  it 
was  exercised,  the  antborlsation  cf  congress. 
Is  tbe  sole  anOKHfty  for  the  dectlon;  and 
there  is  no  ground  for  tbe  Inferoice  tiiat  leg- 
islative powers  to  qnall^  voters  were  given, 
or  for  the  fictions  tliat  the  constitution  was 
in  force  and  the  pe<^e  soverdgn  as  to  this 
election,  or  for  the  furthw  structural  concln- 
don  that  emgress,  by  granting  tids  Unfited 
power,  abdicated  for  any  purpose  Its  authority 
In  the  government  of  the  t«ritory,  and  codd 
not  qualify  the  electorate  tar  a  toritorlsl 
deetlon.  If  tbe  legldatlve  power  to  qualify 
voteni  for  the  state  dectkm  had  been  grant- 
ed to  tbe  cmventlon.  It  fUled  to  exercise  It, 
and  even  <Hd  not  bww  1^  for  It  refused  by  a 
stnmg  majwlty  vote  to  attempt  to  enftao- 
chlse  women  tor  the  dection  of  1896;  and 
sections  11  and  14  of  tbe  sdMdule  only  re 
peat  the  qualifications  named  in  section  2  of 
the  enabling  act,  and  refw  to  qualified  vot- 
ers In  the  words  of  section  4,  and,  &scept  In 
the  proposed  ccmstitntion,  which  we  euuMrt 
consider  in  force,  no  oQkx  qualifications  are 
mentiODed. 
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In  pasrixiff  the  flnt  twimcta  ot  Uie  caae^  ft 
more  extended  reference  to  prior  laws  of  con- 
gress was  deferred,  becatue  tboee  laws,  If 
appUcable  at  all,  are  applicable  to  tlie  wlule 
case.  Tbe  law  forbidding  woman  snflnse  Is 
not  repealed  by  anytliing  In  the  aiabling  act, 
and  Is  not  In  conflict  wltb  that  act  It  to 
ctntended  for  the  respondffiit  that  It  does  not 
apply  to  elections  held  In  tbe  proceedings  to 
obtain  statehood.  It  la  tme  this  Is  a  new 
BQbJect;  but  tbe  elections  are  territorial  elec- 
tions, held  by  the  people  of  the  territory,  and 
decided  by  tbelr  votes.  The  effect  of  these 
decdonc,  from  the  nature  of  tbe  case,  reaches 
to  and  Unds  the  people  oi  the  fatnre  state, 
either  as  successors  or  as  the  same  people. 
Congress  knew  of  this  law,  and.  by  limiting 
tbe  electorate  to  male  dtlsens,  evinced  an  in- 
tuition to  mahitabi  Its  proTUtms;  and.  In  seo- 
tlon  2,  congress  directs  the  registration  shall 
be  made  nnder  tbe  laws  of  Qie  United  States 
and  the  toritory,  except  as  to  tbe  change  In 
tbe  oath.  There  is  no  escape  torn  this  in- 
ference. It  is  a  ddlcate  thing  tat  a  court  to 
set  aside  a  positive  act  of  congress  on  some 
remote  and  Hpecalatlve  fiction,  contrary  to 
fbe  plain  facts;  and,  it  the  respondent's  case 
depended  on  this  point  only,  we  do  not  see 
bow  she  could  nralntalu  It. 

The  registratitm  oath  prescribed  In  the  Ed- 
mnnds-TiH^  law  of  congress  is  in  force  as 
to  general  elections.  By  section  2,  and  as  to 
electlODS  relating  to  statehood,  congress  au- 
thorized a  nwdlflcatlon;  and  the  provision  Is 
equivalent  to  a  re-enactment  In  the  modified 
fmm,  toe  the  purpose  of  Oiese  elections. 
There  Is  nothing  In  the  enabling  act  repeal- 
ing or  In  conflict  with  this  provision.  There 
Is  here  no  room  for  an  argument  that  con- 
CresB  did  not  intend  this  to  apply  to  the  new 
subject,  and  tiiere  Is  room  for  an  argument, 
derived  from  this,  that  congress  was  not  for- 
getful of  Its  prkNT  enactments,  and  intended 
them  to  remain  In  force  unless  repealed  or 
modified.  The  reapmident  is  not  a  male  citi- 
zen, and  cannot  register  or  vote  nnder  the 
provisions  of  this  law. 

Urns,  there  are  several  dedaiva  objections 
to  the  tl^  <tf  the  respondent  to  vote  before 
tbe  state  shaB  be  admitted.  The  oath  of  the 
Edmtmds-Tat^a-  law,  either  In  Its  original 
fonn.  or  as  anthwiced  to  be  modified  by  tbe 
cnabHng  act,  aiqiiUes  to  all  territorial  elections, 
sad  foriilds  her  to  register.  The  act  problblt- 
tag  woman  snfltage  Is  aK>ncable  to  all  terri- 
ttMrial  decUcms,  and  forbids  her  to  vote. 
There  la  nothing  in  the  enabling  act  which, 
direcUy  w  Indlrecar,  extends  to  her  tbe  priv- 
ilege of  Bufhage,  or  repeals  these  laws.  The 
»>nstItatl<Kial  convention  was  not  vested  with 
the  power  to  enfranchise  her,  and  did  not  at- 
tend to  do  tt,  hut  repeatedly  refused  to  at- 
»mpt  It  Agadnst  the  plain  provIsIonB  of  the 
«tatute  lBw»  she  pnaeata  wly  the  erroneous 
Inteipretatkm  that  section  4  of  ttn  enabUng 
■ct  enfranchises  the  proposed  voters  of  the 
ftAnre  stmti^  priw  to  the  adoption  ot  the  con- 
itttatloii;  tbe  assnmptkm  of  the  flcthm  tiut, 


as  to  tbe  election  of  state  oOcers,  tbe  pujple 
are  werddng  state  sovenlgnty.  aoA  Oat  the 
constltutiwt  Is  deemed  In  fwce;  a  dralal  of 
tbe  power  of  congress  to  qnaUiy  the  decbmUe 
for  the  election;  and  that  the  otuvention,  as 
to  ttds,  waa  the  vq^esentatlve  of  a  sovflRlgn 
peoplsL  The  earnestness  with  which  the  re- 
spondent's case  has  hesn  atgoed,  and  the  de- 
gree of  public  attention  and  interest  tbe  esse 
attracted,  are  the  oidy  excuse  tor  following 
the  case  into  so  many  detaHa.  Hit  Judgment 
In  this  court  will  be  for  a  revwsal  of  the  case, 
with  costs,  and  ramittlng  It  to  tbe  district 
court,  with  directions  to  dismiss  It 

BA-RTOH,  X,  conemiL  KINO,  1.,  dlssente, 
and  will  file  a  dlsstntlng  ofdnion  hnssfler. 


FIRST  NAT.  BANS  OF  NSPHI  v.  FOOTS 
•t  aL 

(Supreme  Coart  of  Utah.   Nov.  6,  1896.) 

NbGOTIABLS  INSTRUHXSTS — FaROI.   EVIDBITCH  TO 
KXPLAIR  —  ConsiDSRATIOM  — >  EllOVtBDaB  OV 

Amnn—WEMK  Imfctsii  to  ftnromi,— KAsm- 

OATIDH. 

1.  Id  an  action  by  a  bank  on  a  note,  defemd- 
ant  cannot  show  that  be  signed  it  on  representa- 
tions of  plaintiff's  cashier  toat  it  was  Intoided  as 
a  mere  matter  of  fcnm,  andithat  he  wotdd  not  be 
called  upon  to  jwy  it 

2.  In  an  action  on  a  note  by  tbe  payee  osainat 
Joint  makers,  proof  that  one  maker  signed  without 
consideration  is  not  snfficient  to  destroy  the 
presumption  of  consideration  arising  from  the 
note. 

3.  A  bank  that  takes  for  value  a  note  signed 
\]iy  its  cashier  and  others  is  not  chargeable  with 
knowledge  of  an  agreement  between  tbe  cashier 
and  his  comakers  that  the  note  wsa  not  to  bs 
delivered  until  it  was  signed  the  president  ci 
the  bank. 

A  A  bank  tbst  takes  for  value  a  note  signed 
1v  its  caabier  and  others,  without  knowledge  of 
R  representatioB  by  tbe  cashier  to  his  comakers 
that  it  woald  not  be  delivered  until  signed  by 
the  president  of  the  bank,  does  not  thereby  rati- 
fy the  cashier's  representationa. 

Appeal  from  district  court  First  district; 
before  Justice  H.  W.  Smith. 

Action  by  the  First  National  Bank  of  Nepbl 
against  Charles  Foote  and  others  on  a  prom- 
issory note.  Judgment  for  plaintiff.  De- 
fendants ai^ieal.  Affirmed. 

Sutheriand  &  Howatt  and  8.  R.  ThurmaUt 
for  aivellantB.  Williams,  Van  Oott  &  Sutho^ 
land,  for  respondoit 

MBRRITT,  0.  J.  TtM  respmdwt  tsooght 
suit  against  the  appellanto  and  Hague  and 
Tlngey  upon  a  promissory  note  for  98,000. 
At  the  omcluslon  of  the  evidence  the  court 
below  Instructed  the  Jury  to  return  a  verdict 
for  the  respondmt  for  the  face  of  the  note, 
without  interest  Tbe  ^ts  In  the  case,  el* 
tber  proven  or  proposed  to  he  proven,  wwe 
as  follows:  In  the  month  of  January,  1890, 
certain  dtlsens  and  i»r(q;ierty  ownen  of  the 
town  ot  Nephl,  among  whom  were  the  npgA' 
lants,  Footo  and  Br^'an,  and  Tlngey  and 
Hague,  entered  Into  a  contract  with  one 
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FiuidJi  Tlenuui,  acting  for  the  Utah,  Ne- 
vada &  Oallforala  Kailroad  Company,  hy  the 
terms  of  which,  in  consldeTation  of  the  loca- 
tlim  and  building  of  a  ralhnad  to  and  through 
the  town  of  Nephl,  the  aaid  cltlama  were  to 
pnrchase  not  less  than  <nie-half  block  of 
ground  for  depot  purposefl,  wlthlo  30  days 
from  the  date  of  the  contract,  said  land  to 
be  approved  by  Tleman.  About  ttie  21>t  of 
May,  iSOO,  the  defmdant  Hague,  who  was 
the  caahier  of  the  respondent'a  bank,  and 
continued  to  be  such  cashier  until  after  the 
17th  day  of  January,  1884,  came  to  the  ap- 
pellants separately,  and  represented  to  tbem 
that  he,  acting  for  the  cttilzens  and  property 
owners,  had  procnred  title  to  a  certain  half 
blo^  ta  land  known  aa  the  "Ml^l^  BUx^"; 
tlutt  the  bank  had  advanced  92,600  to  pay 
for  the  land,  and  that.  If  Tlernan  did  not 
talce  the  land  pursuant  to  Uxe  contract,  he, 
Bagne,  would  take  the  land  and  pay  the 
bank; .  that  the  said  sum  of  ¥2,500  stood  In 
an  awkward  way  on  the  books  of  tlie  bank, 
and  be  desired  to  have  a  note  payable  to 
the  bank  tor  bookkeeping  purposes,  so  that 
the  accounts  could  be  balanced,  and  he  de- 
sired that  the  appellants  and  the  defendant 
Ungey  should  Join  him  and  George  G.  Whit^ 
more,  preddent  of  the  bank.  In  a  note  to  the 
bank  for  that  sum.  The  appdlants  were 
each  assured  that  the  note  would  be  signed 
by  Wbltmore,  and  that  Whltmore  under^ 
stood  all  about  the  matter.  With  this  un- 
derstanding th^  signed  the  note  to  the  bank 
on  the  21st  day  of  Bfay,  1890,  for  the  sum  of 
$2,625,  being  $2,500,  with  interest  until  ma- 
turity computed  and  added.  Whitmore  nev- 
er signed  the  note,  but  the  same  was  deliv- 
ered to  the  bank  without  his  signature.  The 
testimony  showed  that,  before  the  execution 
of  the  note  by  either  Foote  or  Bryan,  the 
defendant  Hague  had  signed  it  It  was 
shown  that  the  land  bad  been  actually  bought 
and  deeded  to  one  William  Faxman,  who 
was  the  first  signer  of  the  contract  between 
the  citizens  and  property  owners  of  Nephi 
and  Tlernan.  At  the  time  of  the  trial  In 
the  lower  court,  the  legal  title  to  the  land 
was  still  in  Paxman.  Before  the  trial  Pax- 
man  had  informed  the  appellants  that  the 
land  had  been  purchased  and  deeded  to  him 
In  pursuance  of  this  contract  It  seems  rea- 
sonably clear  from  the  testimony  that  Pax- 
man  took  the  land,  and  still  holds  It,  In  trust 
for  the  signers  of  the  contract  with  Tlernan. 
It  was  also  In  evidence  that  the  money  bad 
been  advanced  by  the  bank  to  pay  (or  the 
land.  The  appellants,  upon  like  representa- 
tions from  Hague  that  Whltmore  would  sign 
with  them,  executed  from  time  to  time  a 
number  of  renewal  notes;  the  last  being  the 
one  In  suit,  for  $3,000,  executed  January  17, 
1894.  Noneof  these  notes  were  signed  by  Whlt- 
more, but  were  each  delivered  to  the  bank 
without  his  signature.  Upon  these  facts  the 
following  questions  are  presented  for  our  de- 
cision; First,  was  the  note  invalid  in  the 
liandB  of  the  bank  because  of  the  represen- 


tatlona  of  Hagce  that  I3ie  note  waa  simply 
intended  aa  a  mattw  of  form»  tliat  tbe  ap- 
pellants would  not  be  caUed  upmi  to  pay  it? 
Second,  was  the  note  unenforceable  for  want 
of  consideration?  And  third,  was  the  note 
Inralid  in  the  handa  ot  the  bank  because  of 
the  dellreiT  Onmot  without  the  signature  of 
Whltmore? 

1.  So  far  aa  the  first  ivtH^osItion  Is  east- 
cemed^  It  is  determined  in  the  negative  uikhi 
wen-settled  prindplea  By  Oie  terms  of  the 
not«  the  appellants  agreed  po^tlvely  to  pay 
the  respcmdent  a  certain  sum  of  money  at  a 
certain  time.  Hague's  statanents  to  them 
in  effect  negatived  this  wrlttoi  promise. 
The  rule  Is  w^  settled  that  in  an  action 
upon  a  promissory  not^  as  in  all  other  ac- 
tions upon  written  contracts,  parol  testi- 
mony cannot  vary,  qualify,  contradict,  add 
to,  subtract  frmn,  its  written  terms.  A 
citati<m  of  authorities  upon  a  proposition  so 
fundamental  would  seem  to  be  useless.  3 
Rand.  Com.  Paper,  |  1031;  1  Daniel,  Neg. 
Inst  I  80;  Bank  v.  Dunn,  6  Pet  61;  Davis 
V.  Randall,  115  Haas.  647;  Wright  v.  Bem- 
lngt(XL,  41  N.  J.  Law,  48.  '*A  person  who  la 
so  ill  advised  as  to  execute  a  written  con- 
tract In  r^lance  upon  the  assurance  that  it 
will  not  be  literally  mforced  roust  submit  to 
the  loss  If  he  is  deceived,  and  cannot  ask 
that  a  principle  of  great  moment  to  the  com- 
munity shall  be  made  to  yield  for  tbe  sake 
of  relieving  him  from  the  consequences  of 
his  indiBcretl(m.'* 

2.  The  affirmative  defense  of  tbe  want  of 
consideration  may  also  be  disposed  of  In  a 
very  few  words.  It  Is  doubtful  whether 
there  is  a  sufficient  plea  of  the  want  of  con- 
sideration in  the  answer.  The  note  Itself 
imports  consideration.  The  circumstances 
under  which  the  note  was  given  are  set 
forth  in  detail,  but  there  Is  no  plea,  tliat 
there  was  no  other  or  ditFerent  consideration. 
2  Estee,  PI.  &  Prac.  i  3547.  Waiving  the 
question  as  to  whether  or  not  there  was 
proof  of  consideration  moving  directly  to  tbe 
appellants,  there  was  no  proof  that  there 
was  no  consideration  to  the  other  defend- 
ants, Hague  and  Tlngey.  Proof  that  one  or 
more  of  the  joint  makers  had  signed  without 
consideration  as  between  themselves  and  the 
payee  would  not  be  sufficient  to  destroy  the 
presumption  of  consideration  arising  from 
the  note  Itself,  It  must  be  also  afflrmatlTe- 
ly  shown  that  there  was  no  consideration 
moving  to  either  of  the  other  Joint  makers. 
Abb.  Tr.  Ev.  442;  Kinsman  v.  BlrdsaU,  2  E. 
D.  Smith,  395;  2  Rand.  Com.  Paper,  S  447. 

8.  The  third  question  Is  the  one  most  ar- 
gued and  relied  on  by  appellants.  Their  po- 
sition Is  that  the  agreement  between  Hague 
and  the  appellants  was  that  the  note  was 
not  to  become  complete  until  signed  by 
Whitmore;  that  the  bank  took  It  charged 
with  Hague's  knowledge  of  this  agreement; 
that,  even  If  respondent  was  not  bound  by 
Hague's  representations,  because  of  his  In- 
dividual interest  in  the  transaction  wbes 
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the  note  wu  reodred,  Hagae's  knowledge 
Is  to  be  Imputed  to  It;  tbat,  eren  If  ttala  1m 
not  BO,  the  note  bartng  been  delivered  In  vi- 
olation of  the  condition  that  Whltmore 
should  Bl|^  It  devolved  upon  the  respondent 
to  show  that  It  was  a  holder  In  good  faith, 
for  value,  without  notice  of  the  note's  In- 
firmly. The  general  rule  Is  well  established 
tbat  a  principal  is  bound  by  the  representa- 
tions of  bis  agent,  made  In  the  transaction 
of  the  principal's  business,  within  the  real 
or  apparent  scope  of  his  authority,  and  that 
the  knowledge  ot  the  agent  concerning  the 
business  which  he  la  transacting  for  his 
principal  la  to  be  imputed  to  hla  prlucIpaL 
There  are^  however,  ezceptlona  to  the  gen- 
eral ntle  no  lesa  well  established.  No  per- 
son can  act  as  an  agent  In  regard  to  a  con- 
tract In  which  he  has  any  Interest,  or  In 
which  he  Is  a  party  on  the  opposite  side  to 
bis  principal.  2  Daniel,  Neg.  Inst  I  1^1; 
Story,  Ag.  I  210;  Claflln  v.  Bank,  25  N.  Y. 
293;  Voltx  v.  Blackmar.  64  N.  Y.  440;  West 
St  Louis  Sav.  Bank  v.  Shawnee  Co.  Bank, 
K  n.  S.  667.  In  the  case  at  bar,  Hague,  al- 
though cashier  of  the  respondent  bank,  and 
empowered  to  represent  It,  and  speak  for  It 
generally  In  sncb  transactions,  was  himself 
a  vaxty  to  the  note  on  the  aide  opposite  to 
resjiondent.  If  It  should  be  lield  that  he 
represented  and  qmke  for  the  bank  In  that 
transaction,  as  Its  agent,  be  would  be  p^ 
mltted  to  occupy  exactiy  that  advene  and 
Inconsistent  relation  which  the  law  forbids. 
He  had  no  power  or  authority  to  aet  or  speak 
for  the  respondent  In  tbat  matter.  He  stood 
opon  one  side,  with  hla  comakers,  the  appel- 
lants, and  the  bank  stood  upon  the  other 
side  They  dealt  with  each  other,  not  as 
principal  and  agent,  but  as  payor  and  payee, 
i^resentlng  adverse  intereats,  and  occupy- 
ing adverse  positions.  In  such  a  case  the 
r^reaentatlous  of  Hague  to  hla  comakers 
were  not  binding  on  the  bank,  and  his  knowl- 
edge of  such  representations  could  not  be 
Imputed  to  the  bank  without  violating  rules 
of  taw  well  settled  both  upon  principle  and 
authority,  Inneiarlty  v.  Bank,  139  Mass. 
334.  1  N.  E.  282;  Mechem,  Ag.  IS  723,  729; 
Frenkel  v.  Hudson  (Ahu)  2  South.  758;  Wlck- 
mham     Zinc  Co.,  26  Am.  Rep.  786. 

The  case  of  Atlantic  Cotton  Mills  v.  In- 
dian Orchard  Mills.  147  Mass.  268,  17  N.  B. 
496,  was  referred  to  and  much  relied  on  by 
app^lants.  The  tacts  of  tliat  case  clearly 
distinguish  it  from  the  case  at  bar.  It  an- 
nounces the  doctrine  tbat  an  agent's  knowl- 
edge of  his  own  fraud  la  to  be  Imputed  to 
the  principal  In  a  transaction  where  the 
agent  alone  represents  the  prlnclpaL  This 
is  a  distinction  which  seems  to  us  less  sub- 
stantial than  technical,  and  we  cannot  give 
It  our  assent  The  rule  of  law  which  Im- 
putes the  knowledge  of  an  agent  to  bis  prin- 
cipal, according  to  most  of  the  authorities, 
Is  based  upon  the  presumption  tbat  the 
agent  will  communicate  to  his  principal 
whatever  he  knows  concerning  the  business 


he  is  transacting,  and  the  exceptions  to  the 
rule  upon  tiw  contrary  presumption,  that  the 
agent  will  not  communicate  to  his  princi- 
pal his  knowledge  of  his  own  Independent 
frauds,  committed  In  the  course  of  transact- 
ing the  iHrlncIpal's  business,  and  that  he  will 
not  communicate  to  bis  principal  his  knowl- 
edge in  a  transaction  where  he  is  Interested 
upon  the  opposite  side.  In  a  case  where  the 
presumi»tlon  arises  tbat  an  agent  will  not 
communicate  his  knowledge  to  his  principal, 
or  to  another  acting  for  the  principal,  It 
would  seem  to  be  unreasonable  to  hold  the 
principal  responsible  for  the  knowledge  of 
the  agent  solely  because  the  agent  In  the 
particnUir  transaction  appeared  himsdf  for 
the  prlnclpaL  The  presumption  would  nat- 
urally be^  in  such  a  case,  that  he  would  fall 
to  act  upon  such  knowledge  as  the  principal 
would  act.  Just  as  he  would  fall  to  Impart 
ills  knowledge  In  a  case  where  another  ap- 
peared  for  the  principal.  It  is  contended, 
however,  that  Hague's  representations  to 
appellants  that  Whltmore  would  sign  the 
note  before  it  should  become  complete  were 
ratified  by  accepting  the  feults  and  bringing 
suit  on  the  nota  It  Is  clearly  not  a  case  for 
the  application  of  the  law  of  ratification. 
As  already  shown.  Hague  was  forbidden  to 
act  as  the  agent  of  the  bank  in  this  particu- 
lar transaction.  The  respondent,  by  taking 
the  note,  apparently  complete  upon  Its  face, 
for  which  it  had  parted  with  full  value, 
without  Icnowledge  of  the  condition  that  it 
was  to  be  signed  by  Whltmore,  did  not 
thereby  ratify  the  representations  of  one 
mafcra  to  his  comakers,  nor  become  responsi- 
ble therefor.  Nichols  v.  Bruns  (Dak.)  37  N. 
W.  762,  and  authorities  dted;  Wheeler  v. 
Sleigh  Oa.  30  Fed.  347;  Mechem.  Ag.  H  148, 
14ft  The  note  having  been  received  by  the 
bank  without  knowledge  of  the  condition, 
the  appellants  were  bound.  1  Daniel.  Neg. 
Inst  I  S&il  Jordan  v.  Jordan,  48  Am.  Bep. 
204,  and  cases  dted. 

The  evidence  shows  that  the  respondent 
was  a  bona  fide  holder  for  value.  In  due 
course.  While  there  Is  some  conflict,  the 
rule  seems  to  be  established  by  the  great 
weight  of  authority  that  It  Is  only  necessary 
for  the  holder  of  a  negotiable  Instrument 
tainted  with  fraud  to  show  tbat  the  note 
was  transferred  to  bim  for  value  before  ma- 
turity. A  presumption  then  arises  that  It 
was  acquired  In  good  faith,  without  notice 
of  the  fraud,  because  It  Is  not  likely  that  he 
would  give  full  value  for  a  note  which  he 
believed  to  be  fraudulent,  taking  the  hazard 
upon  himself,  and  because  it  would  be  diffi- 
cult to  prove  good  faith  In  any  better  way. 
1  Daniel,  Neg.  Inst,  g  819,  and  cases  cited. 
The  respondent  brought  itself  dearly  within 
these  requirements,  and,  having  done  so.  It 
devolved  upon  the  defendants  to  prove  ac- 
tual knowledge  of  the  c<ndttion  constituting 
the  infirmity  of  the  note,  and  this  thqr  did 
not  do. 

There  is  an  additional  reason  why  the  apr 
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pellantB  shoald  be  bonnd  under  the  clrcnm- 
atances  of  this  case.  They  knew  when  they 
signed  the  note  that  Hague  was  a  comaker 
upon  It,  that  he  was  jointly  liable  with  them 
for  the  full  amount  They  were  bound  to 
know  that  an  agent  could  not  properly  act 
for  his  principal  and  himself  In  such  a  case, 
and  It  was  their  duty  to  ascertain  for  them- 
selves whether  or  not  the  representations 
which  he  made  to  them  were  authorized  by 
the  respondent  Mechem,  Ag.  S  290;  Hurley 
T.  Watson  (Mich.)  36  N.  W.  726;  West  Bt 
Louis  Sav.  Bank  t.  Shawnee  Co.  Bank,  96 
U.  S.  557;  Farrington  t.  Railway  Co.,  ISO 
Mass.  406,  23  N.  B.  109;  Anderson  t.  Klssam, 
86  Fed.  706.  As  was  said  by  the  supreme 
court  of  the  United  States  In  the  case  of 
West  St  Louis  Say.  Bank  t.  Shawnee  Co. 
Bank,  supra,  the  very  form  of  the  paper  it- 
self carried  notice  of  a  possible  want  of  pow- 
er to  make  the  representations;  and,  If  the 
appellants  failed  to  avail  themselves  of  this 
notice,  and  obtain  the  information  thus  sug- 
gested, it  is  their  own  fault  and,  as  against 
an  innocent  party,  they  must  bear  the  loss. 
The  judgment  of  the  lower  court  Is  therefore 
affirmed,  with  costs  to  respondent 

BARTCH,  J..  concoTB. 


LBBDOM  at  al.      BARLS  PURNITUBB  A 
CARPET  CO.  et  al. 

(Supreme  Court  of  Utah.  Nov.  6,  189S.) 

BsscissiON  or  Sua— Fraud— BvnialiOB—'VnDioT 

BT  NlNI  JdBOKS. 

1.  In  an  action  to  recover  goods  alleged  to 
have  been  purchased  by  defendant  corporation 
when  it  was  hisolvent,  with  intent  to  defrsad.  It 
waa  proper  to  ask  a  witness  for  plaintiff,  "Did 
defendant  inform  yon  that  at  a  special  stock- 
holders' meeting,  it  was  resolved  that  an  article 
of  the  aBsocianon  should  be  amended  bo  as  to 
read  'that  the  amount  of  capital  stock  *  *  * 
shall  be  $25,000,  *  •  *  divided  into  shares 
*  *  *  of  $25  each,'  and  that  said  reaoiution 
was  duly  Bled  with  uie  secretair  of  the  territo- 
ry?" and  "Did  defendant  not  ioform  yon  that 
one  B.  waa  the  owner  of  orer  900  shares  of  the 
capital  stock,  and  that  such  capital  stock,  under 
the  amended  articles,  was  fully  paid?*— a  wide 
latitude  being  allowed  in  caaea  of  fraod. 

2.  It  is  prmer  in  dvil  actions  to  enter  judg- 
ment on  a  vatdict  xwdered  by  nine  of  the  jnrors 
only. 

Appeal  from  district  court.  Third  district; 
before  Justice  George  W.  Bartch. 

Action  by  Thomas  L.  Leedom.  ChariM  U 
Leedom,  Samuel  Tbomaa,  and  Jamea  W. 
Lynd,  partners  itAng  boslneBB  under  the 
firm  name  of  Tbonua  L.  Leedom  &  Co., 
against  the  Earls  Furniture  &  Carpet  Com- 
pany, a  corporation,  and  L  A.  Benton,  Unit- 
ed Statee  mamhal  for  Utah  territory*  De- 
fendants appeal  from  a  judgment  for  the 
plalnim,  and  from  tbe  order  ot  the  court 
denying  the  defendanti^  motion  few  a  new 
triaL  AfiBrmed. 

J.  O.  Sutherland  and  Andrew  Howatt  for 
awellanta   Jamea  H.  Moyle^  Oteseon  S. 


Einney,  and  Btchatds  &  Blchard^  Us  re- 
QModenta. 

SMITH,  J.  This  is  an  action  by  the  phdn- 
tlffs  against  the  Earls  Furniture  &  Carpet 
Company,  a  Utah  corporation,  and  L  A.  Ben- 
ton, as  United  States  marshal,  for  the  re- 
covery of  certain  goods  sold  to  the  defendant 
company  during  the  summer  and  fall  of 
1892,  alleging  that  when  tbe  defendant  com- 
pany purchased  the  goods  It  was  Insolvent 
and  purchased  the  goods  with  the  IntentioD 
at  the  time  of  the  purchase  not  to  pay  for 
the  same.  The  defendant  I.  A.  Benton,  Unit- 
ed States  marshal,  who  had  taken  the  prop- 
erty under  execution  issued  upon  Judgments 
by  confession  of  the  Earls  Furniture  &  Car- 
pet Company  to  John  T.  Ballard  and  J.  A 
Barls,  died  his  answer  denying  tbe  allega- 
tion of  fraud.  This  was  the  only  question 
tried  and  submitted  to  the  jury.  Tbe  jur; 
returned  a  verdict  against  the  defendant, 
and  found  that  the  plaintifiCs  were  the  own- 
ers and  entitled  to  the  possession  of  the 
property  as  descritKd  In  tbe  complaint  and 
also  found  that  the  value  of  said  propertj- 
was  $731.63,  and  assessed  the  damage  for  its 
detention  at  $77.88. 

Tbe  points  relied  upon  for  a  reversal  by 
tbe  appellants  may  be  divided  In  two  groups; 
and  for  the  purposes  of  this  decision  tbe 
first  and  second  points  relied  upon  may  be 
considered  together,  and  the  third,  fourth, 
and  fifth  may  also  be  considered  together. 
Taking  up  the  first  of  these,  It  is  claimed 
that  the  court  erred  in  permitting  to  be  read 
to  the  jury  the  twenty-third  and  twenty- 
fourth  interrogatories  of  tbe  deposition  of 
James  W.  Lynd  on  behalf  of  the  plaintiffs, 
and  in  overruling  the  defendants'  objection 
thereto,  and  in  permitting  the  answer  to  be 
read  over  the  objection  of  the  defendants 
thereto;  the  said  interrogatories,  the  objec- 
tions and  answers  thereto,  being  as  follows: 
"Int.  23.  Did  the  defendant  company  ever 
Inform  you  that  on  the  10th  day  of  June,  at 
a  special  stockholders'  meeting,  duly  called 
for  the  purpose.  It  was  resolved  tbat  tbe 
sixth  article  of  the  articles  of  association  of 
the  company  was  to  be  so  amended  as  to 
read  as  follows:  'Article  6.  That  the  amount 
of  the  capital  stock  of  said  corporation  shall 
be  $25,000,  which  shall  be  divided  into  sliares 
of  the  face  or  par  value  of  $25  each;'  and 
that  said  resolution  amending  article  6  was 
duly  filed  with  the  secretary  of  the  territory 
on  June  14,  1892?"— to  which  Interrogatory 
the  defendants  objected  on  tbe  ground  that 
the  same  was  Immaterial  and  Incompetent 
which  objection  was  overruled,  and  the  an- 
swer thereto  was  read  as  follows,  to  wit: 
"The  defendant  company  did  not  Inform  us 
of  the  change  in  the  articles  of  association 
as  set  forth  In  this  Interrogatory."  "Int  24. 
Did  the  defendant  company  ever  Inform  you 
that  at  all  times  between  the  1st  day  of  July, 
1892,  and  the  1st  day  of  December,  1891'. 
that  one  Benjamin  P.  Earls  iraa  the  owner 
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of  over  nine  bnndred  (900)  shares  of  the  cap- 
ital stock  ol  said  defendant  ccnporatlon,  and 
'bat  said  capital  stock,  ander  the  said 
amended  articles  of  Incorporation,  was  fully 
paid?**— to  which  the  defendants  objected  as 
being  Incompetent  and  Immaterial,  which 
objection  was  overruled  by  the  court,  and 
the  answer  to  said  Interrogatory  was  read  as 
follows,  to  wit:  "The  defendant  company 
did  not  inform  os  of  the  matter  related  In 
this  interrogatory.*' 

The  issue  In  this  case  was  one  of  fraud  in 
the  purchase  of  the  goods  by  the  defendant 
corporation,  the  Barls  Furniture  &  Carpet 
Company.  The  allegations  of  fraud  are 
clearly  sufOcient  to  Justify  the  introduction 
of  the  evidence  complained  of  by  the  appel- 
lants. This  allegation  of  fraud  In  plaintiffs* 
complaint  Is  as  follows:  ''That  the  defend- 
aot  corporation  was  insolvent  at  the  time 
of  said  pretended  purchases,  and  when  the 
defendant  company  obtained  possession  of 
said  goods;  and  the  fact  of  such  Insolvency 
was  well  known  to  the  officers  and  agents  of 
said  defendant  corporation  when  they  made 
said  pretended  purchases  and  received  said 
goods.  That  said  pretended  purchases  were 
made  with  the  preconceived  Intention  on  the 
part  of  the  defendant  company  and  Its  offi- 
cers and  agents  not  to  pay  for  said  goods,  or 
any  part  thereof,  by  reason  of  said  defend- 
ant's Insolvency  and  Inability  to  meet  its  ob- 
Ugatlona,  and  for  the  purpose  of  cheating 
and  deluding  this  plaintiff  of  the  purchase 
price  of  said  goods.  That  the  defendant  cor- . 
po ration  Intentionally  and  fraudulently,  and 
for  the  purpose  of  cheating  and  deceiving 
this  plaintiff,  and  obtaining  said  goods  wlth- 
out  paying  for  the  same,  fraudulently  sup- 
pressed and  concealed  from  the  plaintiff  the 
fact  that  it  was  insolvent"  This  allegation 
was  denied  in  the  answer,  and  upon  this  Is- 
sue tbe  respondents  in  the  court  below  pro- 
pounded the  twenty-third  and  twenty-fonrth 
Interrogatories  in  question,  and  the  conrt  be- 
low permitted  them  to  be  answered  a*;  one 
link  in  the  great  chain  of  evld«ice  «dndlng 
to  prove  the  fraud,  that  the  defendants  were 
Insolvent  at  the  time  of  the  purchase  of  tbe 
goods,  knew  this  fact  and  that  there  was  a 
definite  intent  upon  their  part  not  to  pay  for 
the  goods..  Ujwn  this  question.  Mr.  Bice,  In 
his  work  on  Evidence,  says:  "In  all  investi- 
gations of  questions  involved  In  fraud,  the 
courts  extend  an  exceptional  liberality  to 
the  admission  of  evidence;  and  a  broad  In- 
terpretation is  to  be  afforded  on  all  rules  of 
rdevancy.*'  2  Rice,  Bv.  p.  953.  See.  also, 
Zerbe  t.  MiUer,  16  Pa.  8t  488;  Hopkins  v. 
Sievert  &8  Mo.  201;  Stauffer  v.  Young,  89 
Pa.  St.  455;  SmaUey  v.  Hale,  37  Mo.  102.  It 
was  also  said  by  Mr.  Justice  Strong  in  deliv- 
ering an  opinion  in  the  supreme  court  of  tbe 
Pnited  States  In  the  case  of  Butler  v.  Wat- 
kins,  13  Wall.  456:  "Actual  fraud  Is  always 
attended  by  an  Intent  to  defraud,  and  the 
intent  may  be  shown  by  any  evidence  that 
has  a.  tendency  to  persuade  tbe  mind  of  its 
T.42P.no.8— 14 


existence.  Hence,  In  actions  for  fraud,  large 
latitude  la  always  given  to  the  admission  of 
evidence.'*  See,  also,  Castle  v.  Bnllard.  23 
How,  172;  Lincoln  v.  Claflln,  7  WaU.  132;  1 
Starkle,  Bv.  68.  Therefore  the  issue  Joined 
upon  the  allegation  of  fraud  In  the  complaint 
and  the  answer  thereto  made  the  said  Inter- 
rogatories and  answers  thereto  clearly  rele- 
vant Under  the  Issue  of  fraud  this  evi- 
dence was  clearly  admissible  as  one  of  tbe 
circumstances  tending  to  establish  the  fraud. 

The  third,  fourth,  and  fifth  points  relied 
upon  by  the  appellants  for  a  reversal  may  be 
decided  together,  and  were  as  follows:  **That 
the  court  erred  in  instructing  the  Jury  that 
nine  of  their  number  might  render  a  ver- 
dict and  In  receiving  as  the  verdict  of  the 
Jury  a  verdict  concurred  in  by  only  ten  mem- 
bers of  the  Jury;  that  the  court  erred  In  ren- 
dering a  Judgment  upon  the  verdict;  and 
that  the  court  erred  In  overruling  the  defend- 
ant's motion  for  a  new  trial  because  tbe  ver- 
dict was  rendered  by  ten  members  of  the 
Jury,  received  by  the  court,  and  Judgment 
entered  thereon."  This  question  has  been 
decided  a  number  of  times  by  this  court 
that  nine  Jurors  could  render  a  verdict  In 
civil  actions;  that  It  was  not  an  error  for 
the  court  to  receive  such  a  verdict  and  ren- 
der Judgment  thereon.  See  Hess  v.  White, 
9  Utah,  61,  S3  Pac.  243;  Publishing  Co.  v. 
PIsher,  10  Utah,  147,  87  Pac  259.  The  Judg- 
ment is  affirmed. 

HBBBITT.  C.  J.,  and  KINQ.  J.,  concnr. 


PEOPLH  V.  RITCHIE. 
(Sapreme  Court  of  Utah.   Nov.  6,  1890.) 
Criminal  Libel— Indioth but — Bvidbnok — Libbi,- 

OUB  LbTTBR  —  MlBOONSCCT  OP  JURT  —  AVVIDA- 

viT  or  Jcaoa— Fbdbiul  Dbciuoh  —  Bindito 
Force. 

1.2  Comp.  Laws,  S  3246,  provides  that  It' 
ia  not  necessary  to  allcfte  extrinsic  "facts  for  the 

fiuipoee  of  Bhowing  the  application  of  the  de- 
amatory  matter  to  the  party  libeled,  but  that 
it  is  BuSicient  lo  state  generally  ^at  the  same 
was  published  or  spoken  concerning  him.  and 
aach  fact  may  be  proved  on  the  trial.  Beld  that,  • 
without  alleging  the  indncement  in  the  indict-: 
ment,  it  was  proper  to  abow  that  by  using  the 
name  of  a  Gctitious  corporation  defendant  in- 
tended to  refer  to  the  manager  thereof,  and  that 
certain  words  used  in  the  publication  were  spoken 
of  said  manager. 

2.  Where  tbe  person  Bought  to  be  libeled  is 
desijmated  in  an  ambiguous  manner,  testimony 
may  be  tiiven  that  the  publication  waa  understood 
to  mean  the  person  alleged  to  be  libeled. 

3.  In  a  prosecution  for  libeling  a  iterson  la 
the  mannK^meut  of  a  corporation  it  is  proper  to 
Bbow  defendant's  enmity  towards  said  person 
at  directors'  meetings,  and  that  it  grew  ont  of 
their  relation  to  the  corporation,  as  tending  to 
Drove  defendant's  authorship  of  the  libel,  and 
that  It  was  said  person  to  whom  reference  was 
made  In  tbe  publication. 

4.  So  a  witnees,  who  had  opportunities  for 
obeervation*  may  state  that  defendant  and  an- 
other person  "acted  together"  at  directors*  meet- 
ings. 

6.2  GompL  Laws,  I  4489,  dellnes  Ubel  to 
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be  a  "malidoiu  AetamtiOiaa  *  *  *  tenAiis 
*  *  *  to  ImpMdi  the  h<uMstr  •  *  *  ol 
one  who  is  aHve,  and  flieretff  expose  him  to  pab- 
lic  hatred,  contemnt  or  itUcule."  Held,  that 
a  conviction  of  criminal  libel  is  soetained  by  evi- 
dence that  defendant  circulated  a  letter  capable 
of  the  couetraction  that  a  certain  person  was 
gulltr  of  maladminiatratioD  of  the  affairs  of  a 
corporation,  and  that,  in  order  to  conceal  the 
Sftme,  resort  was  had  to  fraadnlent  practices. 

6.  An  affidavit  of  a  jaror  that  daring  the 
progress  of  the  trial  he  took  certain  measure- 
ments of  a  locality  teati&ed  to  on  the  trial,  and 
that  be  communicated  the  same  to  the  other  ju- 
rors, cannot  be  received  to  impeach  the  verdict, 
as  such  impeachment  is  impliedly  pnrfiibited  hj 
2  Comp.  Laws,  {S  S400-3402,  granting  a  new  trial 
on  affidavits  of  jurors  only  when  tiiey  hare  been 
induced  to  assent  to  a  verdict  by  a  resort  to 
chance. 

7.  The  territorial  legislature  having  power 
to  prescribe  rules  of  pleading  and  practice,  the 
territorial  courts  are  not  obliged  to  follow  a  de- 
cision of  the  federal  supreme  court  on  a  guestioD 
of  practice  determined  on  appeal  from  another 
state. 

Appeal  fRHn  district  oonrt;  Third  district; 
beAve  JuBdce  Oeorge  W.  ButdL 

Elmer  D.  Bltchle  was  convicted  of  crim- 
inal ilb^  sad  appeals.  Afltamed. 

■WUllajDS,  Van  Cott  &  Sutherland,  for  appel- 
lant A.  Howatt,  Afl»t  n.  S.  Att7->  for  the 
People. 

KING,  J.  Defendant  was  convicted  of  crim- 
iual  libel,  and  appeals  from  the  Jn^ment  and 
order  denying  his  motion  for  a  new  tilaL  The 
Indictment  charges  that  the  defendant,  intend- 
ing *'ta  Impead&  the  hwesty.  Integrity,  and 
repntatl<m  of  Frank  B.  McOurrln,  and  there- 
by expose  Urn  to  public  hatred,  contempt,  and 
ridicule,  did  then  and  there  deposit  the  said 
circular,  Inclosed  In  an  ravelope,  with  postage 
pr^Mld  thereon,  addressed  to  'Charles  D.  Set- 
ery.  City,*  in  tiie  post  office  In  Salt  Lake  City, 
together  with  other  printed  circulars.  In  the 
same  words  and  figures,  in  otb»  euvelc^ies, 
with  postage  prepaid  thereon,  addressed  to 
other  persons,"  etc.  The  circular  referred  to 
la  set  out  In  luec  verba  In  the  Indictment,  and 
is  as  follows:  "Biy  Friend:  If  you  are  a 
stocktuMer  In  the  BfcGnrrln  Building  and 
Loan  AssoclathBi,  permit  us  to  engage  your 
attention  for  a  moment  We  invite  you  to 
take  a  brl^  view  of  the  so-called  Vnanclal 
statement*  emitted  by  this  consomptlTe  insti- 
tittlon  since  the  present  proprietor  and  his 
derk  Hastened  their  clutdies  upon  It  last  Sep- 
tember. On  the  30th  of  that  month  the  con- 
cern claimed  2.181  shares;  on  Dec.  Slst  they 
mustered  1^0;  on  March  31,  they  boasted  of 
only  1,4ES4;  on  June  30th,  they  showed  up 
Just  1,076,  Including  dead  stock,  which  should 
have  been  canceled  long  ago.  Tou  will  no- 
tice the  regularity  of  their  skate  down  the 
grade  from  850  to  400  shares  a  quarter.  Ibey 
have  dropped  l,10i  In  nine  months,  or  more 
than  half  the  number  they  started  with.  At 
the  same  rate,  the  gorilla-faced  boss  will 
round  up  about  75  shares  at  the  annual  meet- 
ing In  March.  He  ought  to  handle  that  num- 
ber very  welL  It  Is  about  the  slse  of  his  ca- 


pacity. Obsma^  also,  fbM  IwtwMD  Scgtaa- 
ber  and  June  tbe  tutsl  resoarees  (T)  dnppefl 
from  $77,C85  to  fSOOTO,  the  loans  torn  |65.- 
100  to  $37,600.  and  tbs  «ai>ttal  atoi^  from 
961.295  to  $34^.  Iti^  ha:re  daclared  a  prof- 
it ftf  6  per  cent  in  nine  montbs.  wlildi  Is  dons 
by  carrying  at  tbelr  cost  about  twenty  loans 
and  pieces  ot  real  estate  which  are  not  worth 
50  cents  on  the  dollar.  In  this  way  tbejr  pild 
the  assets  aboat  96,000.  The  stockboldecs  who 
get  out  in  the  next  two  or  three  months  wUl 
not  have  to  sbare  In  that  loss,  when  It  Is  ad- 
mitted, as  it  must  be  at  the  end  of  the  pres- 
ent qnarter.  Tbe  whole  mess  will  smell  so 
rank  by  tbe  end  of  Septnnber  that  no  mote 
statemmts  will  be  printed,  and  the  tnusards 
who  boss  it  wfl]  carry  off  the  remalna  Tbe 
expense  item  shows  9320  tor  three  montha,- 
nxHe  than  douUe  the  cost  of  numlng  the  Flo- 
netf  Association,  which  has  1,000  diaies,  and 
whose  secretary  lecelvea  less  than  half  the 
sslary  of  McGurrin's  clerk,  and  manages  a 
paying  institution  instead  of  a  sinkhole.  Tbey 
are  more  than  a  year  ttehind  on  withdrawals, 
and  their  ordinary  income  has  alwaulc  to  such 
slim  proportions  that  they  p&y  very  lltOe 
withdrawing  i^k  except  when  a  loan  is  re- 
turned, niey  have  ten  thousand  dollars  in 
loans  upon  which  Uttle,  if  anything,  taaa  been 
I»kl  tcv  a  year  past  Hie  boss  fears  to  fore- 
close, because  If  they  reduce  the  loans,  and 
carry  the  real  estate  at  its  tme  value,  most 
of  the  profit  of  yean  would  be  knocked  out 
The  condition  of  the  associattai  is  so  wdl  ud- 
dsistood  that  It  has  sold  no  new  stock  for 
months  past,  as  shown  by  the  fSct  that  a 
new  series  has  not  been  opened  since  Octo- 
ber 28d.  Each  hour  a  stockholder  sta^  in  he 
lmi>erlls  his  interest,  whether  he  be  a  boirower 
or  investor.  You  csm  figure  for  yonnself  flnt 
Series  A  will  run  over  ssvai  yeats,  and  eadi 
succeeding  aeries  will  run  longer  than  Its  pred- 
ecessor. Talse  our  advice,  boys,  and  oome  out 
while  there  Is  yet  time.  Board  of  Health." 

Six  gronnda  axe  urged  for  a  revenal  of  the 
case.  These  we  will  consider  In  tbe  order  of 
tbtir  presentatiw. 

1.  It  is  dalmed  that  the  Inmctment  eon- 
tains  no  aUegatims  by  way  of  indocemrait  of 
the  circumstances  surrounding  the  publication 
of  the  Ub^  and  the  employment  at  HcGorrin, 
or  any  other  intrinsic  facts  to  Indicate  or  give 
meaning  to  the  phrases  oontained  la  tbs  cir- 
cular, and  that,  tfaor^ore,  it  waa  error  to  pex>- 
mit  the  witness,  in  answer  to  questions,  to 
state  that  he  understood  the  words  "gorilla- 
fsced  boss,"  **boaB,"  "buzzards,"  "present  pro- 
prietors," etc.,  to  refer  to  McGurrin,  and  the 
words  "McOunIn  Building  and  Loan  Asaocla- 
ti<m"  to  mean  the  Salt  liSke  BuSdlng  &  Loan 
i^soclatlon.  2  Oomp.  Laws  Utah,  {  3246, 
provides  that  It  is  not  necessary  to  allege  ex- 
trinsic facts  for  tbe  purpose  of  showing  tbe 
application  of  the  defamatory  matter  to  the 
party  libeled,  but  ttiat  It  Is  sufficient  to  state 
generally  that  the  same  was  published  or  spo- 
keuconcemlng  him.and  such  fact  may  be  prov- 
ed on  tbe  trial.  0^  hidlctment  having  polnt- 
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ed  by  proper  Innnendo  the  meaning  of  the 
pbrases  alleged  to  be  libelous,  and  witbout 
deciding  wbat  tbe  rule  would  be  in  the  ab- 
sence of  a  statutoiT  provision  of  tbe  cbaracter 
Jnst  referred  to,  we  tblnk  tbe  existence  of  sucb 
a  provision  dispenses  witb  tbe  necessity  of 
recitals  of  extrinsic  fticts  by  way  of  Induce- 
ment or  oQierwlse.  And  tbls  Is  equally  true 
of  tbe  testimony  of  tbe  witness  wberebi  be 
stated  bla  luderstandlng  of  tbe  meaning  of 
tbe  words  "McGurrIn  Building  and  Loan  A&- 
socbitlon."  for  the  reason  tbat  it  Is  clear  tbat 
tbe  corporation  was  not  libeled;  and,  altbough 
the  name  McGurrin  was  applied  to  It,  tbe  cor- 
poration was  not  Intended  to  be  designated, 
nor  was  the  circular  directed  against  It  The 
evident  purpose  was  to  In^uate,  If  not  di- 
rectly charge,  tbat  some  person  so  dominated 
tbe  company,  as  to  make  It  tbe  creature  of 
his  wIIL  Tbe  publication  complained  of  was 
ambiguous  as  to  tbe  person  intended  to  be 
charged  wltb  tbe  acts  mentl<med  In  the  cir- 
cular. Tbat  being  true,  the  question  arises, 
can  a  person  who  bas  read  tbe  article  testify 
wliom  be  understood  was  meant?  Some  cases 
hold  tbat  tbe  witnesses  may  be  asked  to  ex- 
plain In  what  sense  they  understood  tbe  lan- 
guage used  wbicb  is  complained  of  as  libelous. 
Other  authorities  maintain  that  it  is  not  prop- 
er  fca*  a  witness  to  testify  as  to  his  under- 
standing of  tbe  language  employed,  except  tbat 
he  may  name  tbe  person  understood  by  him 
to  be  referred  to.  We  think  the  weight  of  au- 
thority supports  the  view  tbat  when  the  per- 
son sought  to  be  libeled  is  designated  in  an 
amblguooa  manner,  testimony  may  he  given 
tbat  tbe  pubUcation  was  understood  to  mean 
the  person  alleged  to  be  libeled.  2  Greenl. 
Ev.  S  417;  Nelson  t.  Borcbenlus,  52  111.  236; 
Smith  T.  MUes,  15  Vt.  246;  Russell  T.  Kelly, 
41  CaL  641;  2  Starkle,  Sland.  &  L.  51,  321; 
Smart  v.  Blanchard,  42  N.  H.  146;  Miller  v. 
Butler,  6  Cusb.  71;  Leonard  t.  Allen,  11  Gush. 
241;  Farrand  v.  Aldrlch  (MIcb.)  48  N.  "W. 
G28.  However,  If  the  admission  of  this  evi- 
dence was  error,  It  was  harmless,  because  tbe 
record  befOT©  us  conclusively  establishes  tbe 
thct  that  Frank  B.  McGurrln  was  the  person 
referred  to  In  the  article.  Farrand  v.  Aldrlch, 
supra;  13  Am.  &  Eng.  Enc.  I^w,  486;  8 
Lawson,  Rights,  Rem  &  Prac.  1244. 

2.  It  is  claimed  tbat  tbe  court  erred  In  al- 
lowing witnesses  to  testis  to  tbe  cause  of 
defendant's  iU  feelbig  towards  McGurrln,  and 
to  threats  and  abusive  language  applied  by 
the  former  to  tbe  latter.  McGurrln  and  other 
witnesaes  testlded  tbat  at  meetings  of  the 
directors  of  the  corporation  controversies  arose 
between  tbe  defendant  and  McGurrln,  grow- 
ing ont  of  tbe  tatter's  management  of  the 
asoclation,  and  tbat  tbe  defendant  not  only 
made  threats  against  McGurrln,  but  upon  one 
occasion  assaulted  bim.  We  do  not  think 
It  was  a  conclu^on  for  tbe  witness  to  state 
Those  causes  as  the  ground  of  defendant's  ill 
feeling  towards  McGurrln,  As  it  was  con- 
tended the  prosecution  that  tbe  article 
was  directed  against  McOurrin  and  bis  man- 


agement of  the  association,  and  was  Intended 
to  libel  bim.  It  was  proper  to  show  that  de- 
fendant's enmity  grew  out  of  their  relation  to 
the  association,  as  tending  to  prove  bis  au- 
tboishlp  of  the  circular,  and  also  that  Mc- 
Gurrln was  tbe  person  to  whom  reference 
was  made.  It  was  proper  to  show  tbe  rela- 
tions of  the  parties,  and  their  feelings  towards 
each  other,  so  far  as  tbe  same  tended  to 
throw  light  upon  tbe  authorship  of  the  alleg- 
ed libel,  and  tbe  person  Intended  to  be  Ubeled. 

3.  Witnesses  for  the  people  testified  tbat 
in  meetings  of  tbe  directors  of  the  associa- 
tion, and  In  tbe  business  matters  of  the  com- 
pany, defendant  and  one  Blazer  acted  to- 
gether. This,  it  is  claimed,  was  tbe  state- 
ment of  a  mere  conclusion.  It  Is  not  eiTor 
for  a  witness  to  state  his  conclusions  when 
tbey  are  drawn  from  his  observations,  and 
It  would  be  difficult  for  him  to  state  In  de- 
tail tbe  different  facts  and  circumstances  lead- 
ing to  the  conclusion.  A  witness  testify 
tbat  persons  walked  together  or  rode  or  acted 
together.  In  Hopt  v.  Utah,  120  U.  S.  437, 
7  Sup.  Ct.  614,  the  court  say:  "Tbe  opinions 
of  witnesses  are  constantly  taken  as  to  tbe 
result  of  their  observations  on  a  great  variety 
of  subjects.  All  tbat  is  required  In  such  cases 
is  that  the  witnesses  should  be  able  to  proper- 
ly make  the  observations  the  result  of  which 
they  give,  and  the  confidence  bestowed  upon 
their  conclusions  will  depend  upon  tbe 
extent  and  completeness  of  their  examina- 
tions and  the  ability  with  wbl<A  tbey  an 
made."    Bradner,  Bv.  404Ht07. 

4.  Appellant  next  contends  tbat  the  circular 
set  forth  In  tbe  indictment  Is  not  a  criminal 
libel.  2  Comp.  Laws,  $  4488,  defines  a  libel 
to  be  a  "malicious  defamation  •  •  *  tend- 
ing to  •  *  *  impeach  tbe  honesty,  Integri- 

.  ty,  virtue  or  reputation,  or  publish  tbe  natural 
defects  of  one  who  is  alive,  and  thereby  expose 
him  to  public  hatred,  contempt  or  ridicule." 
The  trial  court  fully  and  fairly  Instructed 
tbe  jury  what  constituted  tbe  offense  of  crim- 
inal libel,  and  further  stated  that  If  they 
foimd  "tbat  the  circular  In  question  does  not 
charge  the  witness  McGorrin  with  dishonesty, 
or  lack  of  Integrity,  or  attack  bis  reputation 
In  these  respects,  it  Is  not  libel,  and  you  will 
acquit  tbe  defendant  Mere  abusive  language 
or  vile  epithets  or  scurrility  Is  not  criminal 
libel  of  Itself."  Tbe  law  was  correctly  stated 
by  the  court,  and  the  question  arises.  Is  tbe 
article  alleged  to  be  libelous  capable  of  re- 
ceiving a  construction  that  would  bring  It 
within  tbe  terms  of  tbe  statute  just  referred 
to?  The  rule  which  once  prevailed,  tliat 
words  are  to  be  understood  In  mitlori  sensu, 
bas  long  since  been  superseded;  and  words  are 
now  to  be  construed  by  courts,  as  tbey  always 
ought  to  have  been,  in  the  plain  and  pt^u- 
lar  sense  in  which  the  rest  of  the  world 
naturally  understood  them.  Now,  tbe  only 
question  for  the  Judge  of  the  court  is  wheth- 
er tbe  words  are  cajiable  of  tbe  d,efamatory 
meaning  attributed  to  them.  If  they  are, 
then  it  Is       tbe  Jury  to  decide  wtiat  U  In 
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fact  the  coDBtrurtlon.  Newell,  Defam.  p.  304. 
And  "where  language  may  be  taken  hi  a 
double  sense,  the  court,  after  verdict,  will 
usually  construe  it  In  that  sense-  which  wUl 
support  the  verdict.  •  •  •  After  verdict 
for  plaintiff,  language  which  admits  of  an 
Innocent  and  an  InJuriouB  meaning  will  be 
construed  to  have  Its  injurious  meaning." 
Townsh.  Sland.  &  L.  143.  We  think  the 
circular  In  question  U  susceptible  of  the 
construction  contended  for  by  the  prosecution, 
and  that  It  tends  to  Impeach  the  honesty  and 
Integrity  of  McGurrln.  It  Is  not  only  capa- 
ble of  the  oonstructloii  that  McOurrln  was 
guilty  of  maladministration  of  the  affairs  of 
the  association,  but  also  that,  In  order  to  con- 
ceal the  same,  resort  was  had  to  fraudulent 
practices,  such  as  "padding"  the  accounts. 
The  evident  purpose  is  to  Impute  to  McGurrln 
fraudulent  conduct  In  the  business  manage- 
ment  of  the  company,  and  a  criminal  dedire 
to  disrupt  the  assodatloii,  and  by  criminal 
means  secure  its  assets. 

6.  Wltnessesfortheprtwecntlontefitllled  that 
they  were  standing  Inside  the  post  otuce,  ana 
saw  the  defendant,  about  10  o'clock  p.  m., 
come  Into  the  lighted  rotunda  of  tbe  office, 
and  post  a  bundle  of  clrculain.  Defeqdant 
denied  that  he  posted  them,  and  other  wltr 
nesses  corroborated  his  statement,  un  mo- 
tion for  a  new  trial,  defendant's  counsel  of- 
fered the  afladavlts  of  jurors  to  the  effect 
that,  during  the  progress  of  the  trial,  they 
bad  gone  Into  the  rotunda  of  the  post  omce, 
and  made  certain  measurements  by  "step- 
ping," with  a  view  of  ascertaining  ttie  dis- 
tance between  the  points  where  the  people's 
witnesses  testified  they  were  standing  ana 
the  place  they  alleged  defendant  was  stand- 
ing when  he  mailed  the  circulars.  The  dis- 
tance, they  determined,  was  12  or  14  feet,  and 
this  Information  they  communicated  to  tne 
other  Jurors.  This,  appellant  claima,  is  sucn 
misconduct  upon  the  part  of  the  Jury  as  to 
entitle  him  to  a  new  trial.  From  the  record 
It  appears  that  the  Jury,  in  the  manner  pro- 
vided by  statute,  visited  the  poet  office  while 
the  trial  was  in  progress;  and  a  perusal  or 
the  record  would  seem  to  Indicate  ttiat  tbe 
measurement  made  by  the  Jnrors  in  no  wise 
would  militate  against  the  defendant  But, 
admitting  that  It  was  very  prejudicial  to  nim, 
are  affidavits  of  Jurors  admissible  to  impeach 
their  verdict?  In  1878  this  territory  adopted 
the  California  criminal  procedure  act,  ana 
one  of  the  grounds  enumerated  upon  which 
a  new  trial  could  be  granted  was  "when  the 
Jury  has  received  any  evidence  out  or  court, 
other  than  that  resulting  from  a  view  of  the 
premises."  2  Comp.  Laws,  |  5094.  In  1U»4 
we  adopted  the  Code  of  Civil  Procedure  of 
California,  and  It  is  there  provided  that  tne 
misconduct  of  tbe  Jury  shall  be  ground  for  a 
new  trial,  and  that  such  misconduct  may  he 
proved  by  the  affidavit  of  any  Juror  "when- 
ever any  one  or  more  of  the  Jurors  have  been 
Induced  to  assent  to  any  general  or  special 
verdict  *  *  *  by  a  resort  to  the  determi- 


nation of  chance."  2  Comp.  Laws,  f  8wu 
subd.  2.  Appellant  Insists  that  this  provision 
is  one  of  limitation,  and,  because  the  same  re- 
striction Is  not  fomid  in  the  criminal  proce- 
dure, the  court  may  receive  the  affidavits  of 
jurors  to  Impeach  their  verdict,  even  tbougb 
it  was  not  reached  by  reeort  to  chance.  Un- 
til 1862,  the  sections  of  the  dvll  and  crim- 
inal procedure  act  of  California  relating  to 
this  point  contained  the  same  language.  TDey 
were  the  same  as  section  5094,  above  quoted. 
In  that  year  tbe  legislature  of  tliat  state 
amended  the  Civil  Code  so  as  to  permit  ver- 
dicts to  be  attacked  by  affidavits  of  Jurors 
when  tbey  had  been  determined  by  cbance. 
These  provisions  had  been  repeatedly  con- 
strued by  the  supreme  court  of  Oaiifomia 
prior  to  their  adoption  by  this  territory;  and 
the  rule  Is  that,  where  a  statute  has  been 
adopted  from  another  state.  It  will  be  deemed 
to  be  taken  with  the  settled  construction  giv- 
en it  in  the  state  from  which  It  is  copied. 
Coulter  V.  Stafford,  48  Fed.  266;  McDonald 
V.  Hovey,  110  U.  S.  619.  4  Sup.  Ct  141'; 
Stutsman  Co.  v.  Wallace,  142  U.  S.  293,  31::, 
12  Sup.  Ct.  227;  Suth.  St.  Const  fi  256.  THe 
construction  given  to  these  provisions  was 
that  it  "Is  a  settled  rule,  founded  upon  cod- 
slderations  of  necessary  policy,  that  tiie  testi- 
mony of  a  juryman  cannot  be  received  to  de- 
feat his  own  verdict."  People  t.  Baker,  1 
Cal.  405;  Amsby  v.  Dlckhouse,  4  CaL  103; 
Castro  V.  GUI,  5  Cal.  42;  Wilson  v.  Berry- 
man,  Id.  45;  People  v.  Wyman,  15  Cal.  75; 
People  V.  Gray,  61  Cal.  164;  People  v.  i)ee- 
gan,  88  Cal.  602,  26  Pac,  500;  People  v.  Mur- 
ray, 94  CaL  212,  29  Pac.  494;  People  v. 
Stokes,  103  Col.  193,  87  Pac.  207;  People  v. 
Azoff  (CoL)  39  Pac.  60.  In  1862,  whue  tne 
legislature  of  California  was  in  session,  some 
scandal  arose  concerning  the  verdict  of  a 
Jury,  which  It  was  asserted  had  been  readied 
by  resort  to  chance,  and  the  Civil  Code  was 
amended  so  as  to  permit  the  use  of  amoa- 
vlts  of  jurors  to  attack  verdicts  reached  tjy- 
chance.  Boyce  v.  Stage  Co.,  25  Uai.  47V. 
And  In  the  case  last  cited  It  was  held  tnat, 
the  legislature  having  declared  in  what  cases 
verdicts  may  be  Impeached  by  affidavits  of 
Jurors,  upon  tbe  maxim,  "Expresslo  nnios, 
exclusio  atterius  est,"  had  declared  that  In  no 
other  cases  could  verdicts  be  so  Impeached. 
From  that  time  tbe  courts  of  California  have 
permitted  verdicts  to  be  Impeached  by  affida- 
vits only  when  they  had  been  determined  by 
chance,  and,  while  the  amendment  of  imt 
was  to  the  Civil  Code  only.  It  has,  wltnout 
comment  or  seeming  dispute,  been  extended 
to  criminal  cases.  So  that  section  turn, 
adopted  in  1878,  came  to  us  with  a  Judicial 
construction  which  absolutely  prohibited  the 
Impeachment  of  verdicts  by  Jurors'  affidavits, 
except  In  cases  when  chance  had  been  resort- 
ed to.  Griffiths  v.  Montandon  (Idaho)  3» 
Pac.  548.  But  counsel  for  defendant  say 
that  a  different  rule  has  been  announced  in 
the  case  of  Mattox  v.  U.  S.,  146  U.  S.  140,  13 
Sup.  Ct  60,  and  that  this  cose  !■  bound  tiy 
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the  deddon  of  tbat  tribunal.  That  case  was 
appealed  from  the  district  of  Kansas,  and  ttie 
nile  estabUstaed  by  the  supreme  court  of  tuat 
state  was  followed.  The  supreme  court  of 
the  United  States  held  tbat  affidavits  of  ju- 
rors may  be  recelTed  when  th^  tend  to  prove 
something  which  does  not  essentially  inbere 
Ui  the  verdict.— an  overt  act,  opeft  td  the 
knowledge  of  ^he  Jury,  and  not  alone  witAin 
the  personal  consciousness  of  one.  Faseins 
by  the  question  as  to  the  localized  character 
of  this  decision  by  reason  of  the  court  follow- 
ing the  roles  of  the  state,  and  without  at- 
tempting to  indicate  the  class  of  decisions  by 
the  United  States  supreme  court  from  which 
this  court  cannot  escape,  attention  Is  called 
to  the  doctrine  (so  fully  recognized  as  to 
need  no  citation  of  authorities)  that  this  t«Ti- 
tory,  upon  all  rightful  subjects  of  legislation, 
la  supreme.  Its  legislature  may  adopt  codes, 
prescribe  rules  of  pleading  and  practice,  and, 
so  long  as  they  do  not  Infringe  the  constitu- 
tion of  the  United  States,  or  violate  the  laws 
of  congress  applicable  to  the  territory,  they 
are  binding  upon  the  territorial  courts.  Con- 
cerning the  question  under  discussion,  the 
legislature  spoke.  In  ad<^tlng  the  sections 
from  CaUfomla,  above  quoted,  the  l^slature 
took  tbem  with  the  construction  placed  upon 
them  by  the  courts  of  tbat  state.  In  effect 
the  legislature  enacted  that  no  verdict  could 
be  impeached  by  affidavits  of  Jurors,  except 
when  chance  had  been  resorted  to  In  its  de- 
termination. If  there  had  been  no  legislation 
by  the  territory  upon  the  subject,  the  case  of 
Mattox  V.  V.  S.,  supra,  would  have  control- 
led; but  It  is  clear  from  numerous  decisions 
that,  the  territory  having  spoken  upon  tnis 
question  of  procedure,  its  declaration  Is  con- 
clusive. Reynolds  v.  U.  S.,  88  U.  S.  153; 
Clinton  V.  BngJebrecht,  13  Wall.  434;  Hopt 
V.  People  of  Utah.  110  U.  S.  674,  4  Sup.  Ct. 
202;    Hombuckle  v.  Toombs,  18  Wall.  648. 

tt.  While  the  appellant  claimed  tbat  tne 
verdict  was  contrary  to  tbe  evidence  aild 
against  law,  in  the  brief  of  Us  counsel  It  is 
admitted  that  the  evidence  was  conflicting, 
and  the  determination  of  the  Jury  upon  tne 
facts  cannot  be  set  aside  by  this  court.  J5ut 
it  Is  urged  that  the  evidence  brings  tbe  prose- 
cuting witness,  McGurrIn,  within  the  letter 
and  spirit  of  the  maxim,  "Volenti  non  tit  In- 
juria." We  have  carefully  examined  tne  rec- 
ord in  the  case,  and  find  that  there  was  no 
Inducement  for  the  defendant  to  commit  the 
crime.  He  was  not  solicited  to  write  or  mall 
the  libelous  circulars;  indeed,  it  was  not  even 
suggested  to  him.  From  information  convey- 
ed to  McGurrin  It  was  believed  by  him  that 
the  defendant  designed  to  publish  a  libel.  A 
detective  was  employed.  The  defendant  was 
watched,  and  every  step  taken  which  was 
thought  necessary  to  detect  him  if  be  com- 
mitted the  offense.  He  was  detected  by  tbe 
means  employed  by  and  through  the  efforts 
of  McGurrin  and  other  members  of  the  asso- 
datloQ.  See  Orimm  v.  U.  8.,  1C6  U.  S.  UU4, 
iS  Sop.  Ot  47a   We  see  DO  eETor  In  tbe  rec- 


(BTdf  and  remand  tbe  can^  wltih  dlrectVoui 
that  the  Judgment  <^  the  lower  court  be  en- 
forced. 

MBBBITT,  a  J^concma. 


a  D.  SMITH  DRUG  00.  T.  OASPBB  DBUO 

ca 

(Sapreme  Court  of  Wyoming.    Nov.  5,  1896.) 

On  motion  for  rehearing.  DoiIed. 
For  ort^nal  oirinlon,  aee  40  Paa  879: 

PER  CURIAM.  Tbe  proceedings  In  error 
in  this  case  were  dismissed  for  the  reasons 
stated  In  the  opinion  (40  Fac.  979).  Plaintiff 
In  error  now  moves  for  r^earing,  the  only 
grounds  therefor  goUig  to  such  dismissal;  and 
counsel  urges  tbat  the  proceedings  should  not 
have  been  dismissed  upon  the  grounds  so 
stated.  Notwithstanding  that  the  court  con- 
cluded that  the  omissions  In  the  record  re- 
quh'ed  a  dismissal,  the  testimony  and  facts  In 
tbe  case  woe  examined  and  commented  on  In 
the  former  opinion;  and  we  then  announced 
that  we  were  unable  to  say  that  the  decision 
of  the  district  court  was  Incorrect,  and  that, 
had  the  bill  of  exceptions  been  a  proper  one, 
tbe  ordeV  appealed  from  would  have  been 
affirmed.  It  Is  therefore  manifestly  unneces- 
sary to  review  onr  action  in  respect  to  the 
matters  now  complained  ot  Motion  for  re- 
bearing  denied. 


ROOKFORD  WATCH  CO.  v.  RUMPF  et  aL 
(Si^reme  Court  of  Waahhigton.    Oct.  4,  1895.) 

Appbai^—Boitd— Issuing  Tgmpoiurt  Ikjokotiov. 

1.  An  order  of  court  fixing  the  amount  of  an 
appeal  bond  la  only  necesBary  in  cases  where  a 
star  of  proceedings  Is  desired,  and  tbe  appeal  la 
from  a  final  judgment  other  than  one  for  the 
recovery  of  money,  under  Laws  1893,  po.  122, 
123. 

2.  Under  Laws  1893,  p.  119,  allowing  an  ap- 
[veal  from  any  order  granting  or  denfing  a  mo- 
tion for  a  temporary  Injunction  heard  on  notice 
to  the  adverse  party,  and  from  any  order  vacating 
or  refusing  to  vacate  a  temxwrary  injunctioii,  one 
against  wnom  a  temporary  liuunctioD  is  issued 
without  notice  may  amieal  theiefrom  without 
moving  for  its  vacation. 

8.  Though  LawB  1893,  p.  119,  provides  tiiat 
an  appeal  may  be  taken  from  any  order  granting 
or  denying  a  motion  for  a  temporary  injunction 
heard  on  notice  to  the  adverae  par^,  or  from  an 
order  vacating  or  refusing  to  vacate  a  temporary 
Injunction,  defendant  may  appeal  from  an  order 
denying  his  motion  to  vacate  a  temporary  re- 
straining order,  and  from  an  order  sranting  a 
temporary  injunction,  whether  defendant  was 
served  with  notice  of  plaintiffs  motion  or  not, 

4.  A  complaint  alleged  the  sale  of  goods  by 
plaintiff  to  defendant  R.:  that  It.  soon  after- 
wards sold  the  goods  to  B.,  and  also  sold  certain 
of  his  lands  to  M..  without  consideration,  with 
intent  to  defraud  his  creditors;  praying  that  M. 
be  restrained  from  conveying  such  land.  It  did 
not  allege  that  M.  was  insolvent,  or  was  about 
to  ditpose  of  his  property;  nor  did  it  even  ask 
for  a  cancellation  of  the  deed  to  M.  Beld  not 
laffident  to  ratitle  plaintUE  to  either  a  restrain- 


Digitized  by  Google 


214 


PAOIFIO  BBPOBTBR,  ToL  42. 


(Wash. 


iVig  cxda  or  a  temporair  inJunctioB.  Dunbar, 
J.,  dissentins. 

Appeal  from  Huperior  court,  King  ccninly; 
3.  W.  Laugley,  Judge. 

Action  by  the  Rockford  Watcb  Oompanj 
agalaet  Simon  Bumpf,  Josepb  Mayer,  and 
othera  to  set  aside  a  transfer  and  conveyance 
as  In  fraud  of  creditors,  and  for  an  Injunc- 
tion. On  defendant  Mayer's  motion  for  a 
vacation  of  a  restraining  order  previously 
granted,  the  court  denied  tbe  motion,  aad 
granted  a  temporary  Injunction  in  lieu  of  the 
restraining  order;  and  from  both  the  order 
denying  a  vacation  and  granting  tbe  Injunc- 
tion he  appeals.  Reversed. 

Sapp  &  Lysonis,  for  appellant.  DnunMu  ft 
Bmrnons,  Batfle  &  Ripley,  and  Sttatton, 
Ijewls  ft  Gilman,  tor  respondent 

ANDBRS,  J.  This  Is  an  appeal  by  the  de- 
fendant Mayer  tiom  an  order  of  the  superior 
court  of  Sing  coanty  denying  a  motion  to 
vacate  and  set  aside  a  temporary  restraining 
order,  and  from  an  order  granting  a  tempo- 
rary Injunction.  The  respondent  moves  to 
dismiss  the  appeal  for  the  alleged  reasons 
(1)  tliat  no  order  whatever  was  made  by  the 
judge  of  tbe  superior  court  fixing  the  amoont 
of  tbe  penalty  of  tbe  bond  to  be  given  upon 
appeal;  and  (2)  that  tbe  order  appealed  from 
is  not  an  appealable  order. 

As  to  tbe  proposition  that  there  was  no  or- 
der fixing  the  amount  of  the  penalty  of  the 
appeal  bond,  It  is  sufficient  to  observe  that 
no  such  order  was  necessary.  The  bond  is 
properly  conditioned,  and  is  In  tbe  penalty  of 
$200,  and  is  sufficient  under  the  statute.  It 
Is  only  in  cases  where  tbe  appellant  desires 
a  stay  of  proceedings  In  the  court  t>elow, 
and  wbere  tbe  appeal  Is  not  from  a  final 
judgment  for  the  recovery  of  money,  that 
an  order  of  tbe  court  fixing  the  amount  of 
the  penalty  of  the  bond  is  required  by  the 
statute.    See  Laws  1893,  pp.  122.  123. 

In  respect  to  tbe  second  proposition,  tbe 
contention  of  tbe  respondent  Is  that  tbe  order 
refusing  to  discharge  the  temporary  restrain- 
ing order  Is  not  appealable,  because  an  ap- 
peal from  such  orders  is  not  authorized  by 
the  statute,  and  that  the  order  granting  the 
temporary  injunction  cannot  be  appealed 
from  in  this  instance,  because  tbe  appellant 
is  claiming  that  it  was  not  granted  on  a 
hearing  upon  notice  to  blm.  It  Is  true  that 
the  statute  (Laws  1^,  p.  110)  provides  that 
an  appeal  may  be  taken  from  any  order 
granting  or  denying  a  motion  for  a  tempomry 
Injunction  heard  upon  notice  to  the  adverse 
party,  and  from  any  «^er  vacating  or  re- 
fusing to  vacate  a  temporary  injunction;  but, 
as  this  latter  order  was  made  upon  respond- 
ent's own  motion,  It  is  not  now  In  a  position 
to  avail  Itself  of  a  want  of  notice,  whatever 
appellant's  cfmtentlon  may  be  In  regard  to 
tbe  matter.  If,  in  fact,  no  notice  was  given, 
then  respondent  had  no  right  to  the  order, 
and  the  court  had  no  authwitsr  to  make  It 


Code  Proc  1  270;  State  t.  Uehtenberg,  4 
Wash.  407, 30  Pac.  716;  Ookman  t.  Rallm^ 
Co.,  8  Wash.  227,  3D  Pac.  1077.  It  anwan 
from  tlie  record  that  appellant  Mayer  filed  a 
motion  to  vacate  the  temporary  restraining 
order,  and.  npon  the  bearing,  tbe  motion  was 
denied;  and  thereupon  respondent  oraUy 
moved  for  a  tonpoiary  Injunction,  which  was 
Immediately  granted,  without  previous  no- 
tice to  appelant  and  over  his  objectiiMi,  and 
notwithstanding  bis  most  earnest  protest 
Tbe  court.  It  appears,  proceeded  opon  the 
assnmptltm  that  defendant's  motion  to  set 
aside  the  temporary  restraining  order  murt 
be  treated  as  an  application  on  the  part  <A 
plaintiff  for  a  temporary  injunction.  What- 
ever may  be  said  of  this  theory  uptm  which 
the  court  based  its  actlMi,  appellant  was 
certainly  entitled  to  previous  notice,  under 
the  express  provision  of  the  statute  above  re- 
ferred to;  and  because  appellant  did  not 
then  and  Ihere,  or  thereafter,  formally  move 
to  vacate  this  order,  and  secure  a  denial  at 
his  motion.  It  is  now  Insisted  tliat  he  is 
without  remedy,  and  that  this  appeal  must 
be  dismissed.  Tbe  law  does  not  require  the 
doing  of  a  useless  thing,  and,  where  a  re- 
quired act  has  been  substantially  performed, 
the  method  or  manner  of  doing  It  will  not 
be  critically  regarded  by  the  courts.  Hie  or- 
der refusing  to  vacate  the  temporary  restrain- 
ing order  Is  probably  not  appealable,  and  re- 
spondent's objection  concerning  the  order 
granting  the  temporary  injunction  cannot  as 
we  have  already  Intimated,  be  entertabied. 
The  motion  to  dismiss  the  appeal  must  there- 
fore be  denied. 

On  the  merits  of  this  case  little  need  be 
said.  The  action  was  brought  by  plaintiff 
primarily  against  the  defendant  Bumpf  to  re- 
cover tbe  possession  of  certain  merchandise 
sold  to  him  on  credit,  or  tbe*  value  of  so 
much  thereof  as  plaintiff  could  not  recovH*. 
tbe  plaintiff  having  elected  to  rescind  the  c<m- 
tract  of  sale  on  tbe  ground  of  fraud.  A  short 
time  after  he  received  tbe  goods,  tbe  defend- 
ant Rumpf  sold  them  to  defendants  Basye  & 
Co.,  and  conveyed  a  certain  tract  of  real  es- 
tate to  tbe  defendant  and  appellant  Mayer, 
and  then  absconded,  evidently  with  tbe  Inten- 
tion of  defrauding  bis  creditors.  It  Is  al- 
leged, in  substance.  In  the  complaint  that 
tbe  deed  to  Mayer  was  without  considera- 
tion, and  was  given  and  received  in  further- 
ance of  a  conspiracy  to  cheat  and  defraud 
the  plaintiff,  and  that  "tbe  said  Mayer  will 
dispose  of  the  said  real  estate  so  conveyed 
to  blm  unless  be  also  Is  enjoined,  by  writ  of 
Injunction  to  be  issued  herein,  from  so  do- 
ing." Plaintiff  does  not  ask  any  relief  aa 
against  appellant  except  an  injunction  to 
restrain  blm  from  disposing  of  said  real  es- 
tate; nor  does  It  allege  that  he  is  Insc^vent 
or  is  threatening  or  is  about  to  dispose  of 
said  real  estate  or  any  other  property,  or 
even  ask  that  the  deed  to  Mayer  be  canceled 
and  set  aside.  No  attidavits  were  filed  in  sap 
port  of  tbe  motion  for  a  temporary  InJonc- 
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tiwi,  and,  apon  a  careful  examination  of  the 

complaint,  we  fail  to  find  sufflcleut  facta 
stated  to  warrant  either  the  reatrainlns  or- 
der or  the  temporary  Injunction.  Harris  t. 
Taylor,  15  CaL  348.  The  allegation  that  de> 
foidant  will  sell  the  real  estate  deeded  to 
him  by  Bumpf  unless  restrained  is  but  the 
expression  of  an  opinion,  onwarianted  by 
aoy  tects  alleged.  Hoke  t.  Pndne,  62  Cal. 
545.  Injunction  is  an  equitable  remedy,  and 
the  writ  ought  never  to  be  granted  except  in 
very  clear  eases,  and  where  there  is  no 
plain,  speedy,  adequate,  and  sufflcleut  rem- 
edy at  law.  Where  the  Injury  complained 
of  can  be  compensated  In  damages,  injunc- 
tion Is  not  the  proper  remedy.  WUaon  t. 
Mineml  Point,  3S  Wi&  160.  Nor  should  the 
writ  be  issued  where  a  atatoAory  jwoceedinc 
such  as  the  filing  of  a  Us  pendens,  will  ^- 
fect  tlie  object  desired.  Sterenaon  t.  Fayer^ 
wAitber,  21  How.  Prac.  449. 

The  order  granting  the  teraponur  Inlmw- 
tion  must  be  rerersed. 

HOYT,  a  J.,  and  SCOTT,  J.,  concur. 

DVN'BAR,  X  I  dissent  I  think  the  com- 
plaint states  facts  sufBdent  to  Jnatl^  tiw  !»■ 
suance  of  the  injunction. 


STATE  T.  GARB. 
(Supreme  Goort  of  Oregon.    Not.  11,  1899.) 

ACOOHPUCU— QdCBTIOH    TOB    CotTHT  —  UoitBOBO- 

u-noir. 

1.  Where  the  facts  are  all  admitted,  the 
question  whether  a  witness  is  an  accompuce  Is 
porely  one  of  law. 

Z.  A  mature  penoo-  of  ordInar;f  Intelligence, 
who  knowingly  offers  as  s  bribe  to  a  jaror  money 
giveu  her  f<x  that  puipose,  becomes  an  accom- 
plice. 

3.  Hill's  Ann.  Laws,  9  1371,  prohibitinff  a 
cooTiction  in  a  criminal  case  on  the  oncorrobo- 
nted  evideace  of  an  accomidice,  prohibits  a  con- 
riction  oa  such  eTidence.  though  the  jury  believes 
it  to  be  true,  and  It  establishes  defendant's  guilt 
beyond  a  reasonable  doubt. 

Appeal  from  circuit  court,  Multnomah  oouB- 
ty;  T.  A.  StepfaaiB,  Judge. 

John  A.  Carr  was  cmTlcted  of  bribery  of  a 
juror,  and  appeals.  Reversed. 

J.  N.  Dolph,  R.  Wmiaras,  and  Geo.  H. 
Durham,  for  appellant  W.  T.  Hnme^  Dist 
Atty.,  for  the  Statft 

BBAN,  O.  J.  The  defendant  was  couTlcted 
of  tbe  (Time  of  offering  to  bribe  one  Thomas 
Huntington,  a  juror  In  a  criminal  action 
against  Joseph  Kelly,  and  from  the  judg- 
ment upon  sucb  conrlcUon  brings  this  appeal. 
Tbe  Terdict  was  based  upon  the  evidence  of 
Mra.  Huntington,  the  wife  of  the  juror,  who 
testified,  in  substance,  that  on  the  mcHiiIng 
after  her  husband  had  been  accepted  as  a 
jnror  the  defendant  called  at  her  house,  and, 
after  telling  het  where  the  jurors  boarded, 
asked  her  to  go  there,  and  Intorede  with  ha 
hnsband  for  Kelly,  and  told  her  be  wonld 


give  her  (90  If  she  would  do  ao;  tint  on  tbe 

afternoon  of  the  same  day  she  called  at  tbe 
restaurant  as  requested  by  the  defendant, 
and  bad  a  conyersatlon  with  her  husband,— 
whether  abont  the  case  in  which  he  was  a 
juror  or  some  other  matter  does  not  aiq;)ear. 
Tbe  next  morning  tbe  defendant  called,  and, 
when  told  that  her  husband  *^rould  have  notth 
lug  to  do  with  the  matter,"  he  said,  "That 
will  end  It."  A  few  days  later,  however, 
while  the  trial  was  still  in  iK-ogress,  he  ac- 
costed her  on  tbe  street,  and  ashed  her,  "How 
about  that  affair  of  Kelly's?"  to  which  sbe 
replied,  "I  don't  know."  About  6  o'clock  of 
the  same  evening,  as  she  was  going  to  see 
her  husband  on  some  private  business,  she 
met  the  defendant,  who  gave  ber  five  $20  gold 
pieces,  and  told  her  to  give  them  to  her  hus- 
band "to  help  Kelly."  She  proceeded  Imme- 
diately on  her  errand,  and,  meeting  h^  hus- 
band on  the  steps  of  the  courthouse,  had  a 
omversation  with  Mm,  during  which  she  held 
the  money  In  ber  hand,  where  be  could  see  It 
Aa  the  result  of  this  conversation  she  returned 
the  money  to  tbe  defendant  the  next  momhig, 
and  told  him,  "Mr.  Huntington  would  have 
nothing  to  do  with  It."  Two  or  three  days 
later  she  again  met  the  dtfendant  on  tbe 
street,  and  he  put  flO  in  her  hand,  nothing 
being  said  at  the  time  either  by  tbe  defend- 
ant or  witneaa.  This  money  she  retained,  and 
gave  to  ber  husband  after  bis  discharge  from 
the  jury,  and  requested  him  to  return  it  to 
tbe  defendant,  but  be  testified  on  the  trial  that 
be  gave  it  to  his  boy,  who  wanted  to  go 
fishing,  "nta  court  b^w  ruled — whether 
ivoperly  or  not  we  shall  not  stop  to  inquire- 
that  under  section  712,  Hill's  Ann.  Iaws,  the 
witness  could  not  testify  as  to  any  conversa- 
tion between  herself  and  hnsband,  and  there- 
fore It  Is  not  Toy  clear  from  tbe  evidence 
that  she  ever  compiled  with  the  request  of 
tbe  defendant  by  <^erlng  to  her  husband  the 
money  In  queetton  to  Influuice  his  verdict; 
but  we  shall  assume,  for  tbe  purposes  of  this 
opinion,  that  she  did.  This  is.  In  substance, 
all  the  evidence  upon  which  the  state  relied 
for  a  coDvIction.  At  the  close  of  tbe  testimo- 
ny the  defendant  moved  tbe  court  to  direct  a 
verdict  of  not  guilty,  on  the  ground  that  Mrs. 
Huntington  was  an  accomplice,  and  therefore 
no  coDvictlon  could  be  had  npon  her  uncorrob- 
orated  testimony.  The  motion  was  overruled, 
aud  the  court  submitted  the  question  as  to 
whether  she  was  an  accomplice  to  the  jury  for 
their  determination,  and  this  ruling  Is  the 
principal  error  relied  upon  for  a  reversal  of 
tbe  judgment 

At  common  law,  juries  might  convict  upon 
the  testimony  of  an  accomplice  alone  If  It 
carried  conviction  to  tbelr  minds,  although  It 
was  deemed  so  unreliable  that  the  courts  gen- 
erally advised  them  uot  to  do  so  unless  It  was 
corroborated  by  other  evidence.  But  tbe 
credit  to  be  given  to  the  testimony  of  such, 
a  witness,  and  the  corroboration  necessary  to 
render  It  satisfactory,  were  matters  to  be  con- 
aldered  and  datermlned      tbe  jury,  and.  If 
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they  were  faUy  convinced  thereby,  the  cod* 
Tictlon  was  legal,  though  without  other  sap- 
port  than  the'  testimony  of  an  accomplice. 
But  In  this  state  the  mle  has  been  so  changed 
by  statute  that  the  uncorroborated  testimony 
of  an  accomplice,  however  satisfactory  to  a 
Jury,  is  Insufflclent  to  convict  Section  1371, 
Hill's  Ann.  Laws,  provides:  "A  convIctl(»i 
cannot  be  had  upon  the  testimony  of  an  ac- 
complice. Unless  he  be  corroborated  by  such 
other  evidence  as  trads  to  connect  the  defend- 
ant with  the  commission  of  the  crime,  and  the 
L'oiToboratlon  Is  not  sufficient  If  it  merely 
show  the  commission  of  the  crime  or  the  cir- 
cumstances of  the  commission."  This  statute 
absolutely  prohibits  a  conviction  In  a  criminal 
case  upon  the  uncorroborated  testimony  of  an 
accomplice,  even  although  the  Jury  may  be- 
lieve such  testimony  to  be  ^tlrely  true,  and 
tliat  it  establishea  the  defendant's  guilt  be- 
yond a  reasonable  doubt  It  proceeds  upon 
the  theory  that  experience  In  the  administra- 
tion of  the  criminal  law  has  shown  the  sources 
of  such  testimony  to  be  generally  so  C(HTUpt 
as  to  rend^  it  uDworOiy  ot  belief,  and  that 
it  Is  therefore  better  as  a  matter  of  public 
policy  to  forbid  a  conviction  on  the  nncor- 
roborated  testimony  of  an  accomplice,  al- 
though the  guilty  may  thereby  sometimes 
esc-ape  punidmaent,  than  to  leave  It  possible 
tar  the  conviction  of  an  innocent  person  on 
such  testimony.  Whether  this  rule  of  law  is 
wise  or  unwise  Is  not  for  us  to  Inquire.  It  is 
so  written,  and  must  be  applied  by  the  court 
As  said  by  Mr.  Justice  Strahan  In  his  opinion 
In  tlie  case  <^  State  v.  Jarvls,  18  Or.  364,  23 
Pac.  251:  "The  statute  has  made  corrobora- 
tlon  of  an  accomplice  necessary,  so  that  the 
court  has  no  control  oya  the  subject  except 
to  apply  the  statute.  The  court  has  no  dis- 
cretion, bnt  Is  bound  to  apply  the  statute  In- 
discriminately to  all  cases  wherever  an  ac- 
complice appears  as  a  witness,  and  the  state's 
case  depends  solely  upon  bis  uncorroborated 
testimony.  If  we  were  now  engaged  In  mak- 
ing the  law,  no  donbt  we  would  declare  a  dif- 
ferent rule;  but  the  prindple  is  already  estab- 
lished and  fixed  by  tbe  authorities,  and  we 
could  only  add  to  the  onco^nty  of  the  law 
by  disregarding  th^— a  thing  which  we  have 
no  right  to  do.  This  point  plainly  marks  tbe 
distinction  between  legtslative  and  Judicial 
power.  *  *  *  The  i^rislatnre  might  have 
declared  an  accomplice  mcompetent  as  a  wit- 
ness; but  be  may  be  a  witness,  and  tbe  leg- 
islature has  not  said  that  he  shall  not  be  be- 
lieved if  uncorroborated,  but  that  a  conviction 
Shalt  not  be  had  upon  his  testimony  unless 
there  is  other  evidence  tending  to  prove  tbe 
defendant's  complicity  In  the  offense  char- 
ged." Now,  in  tbe  case  at  bar  it  is  conceded 
by  tbe  state  that  there  was  no  testimony 
whateva  given  on  the  trial  tending  In  any 
way  to  connect  the  defmdant  with  tbe  com- 
mission of  the  crime  charged,  except  that  of 
Mcs.  Huntington,  and  her  testimony  is  wholly 
uncorroborated.  If,  then,  she  was  an  accom- 
plice within  the  meaning  of  tbe  statute^  it  Is 


plain  tbe  evldeoce  was  Insuffideait  to  eonvlet, 
however  clearly  It  may  have  shown  the  de- 
fendant's gunt  Tbe  l^slatore,  In  its  wis- 
dom, has  declared  that  no  perstm  shall  be 
convicted  of  a  crime  in  this  state  upon  the 
uncorroborated  testlm(my  (rf  an  aocompUee, 
and  upon  It,  and  not  the  courts,  must  rest  lbs 
responedbUlty  for  tbe  consequences. 

Tbe  contention  for  the  defendant  is  that 
the  trial  court  should  have  ruled  as  &  matter 
of  law  that  the  witness  was  an  accomplice, 
and  directed  an  acquittal,  while  the  state 
claims  the  question  was  prop^ly  submitted 
to  the  Jury  for  their  determination.  We  un- 
derstand tbe  rule  to  be  that,  where  there  Is 
any  conflict  In  the  testimony  as  to  whether  a 
witness  is  w  Is  not  an  accomplice,  tbe  Issue 
must  be  submitted  to  tbe  Jury,  under  prt^r 
instructions  of  the  court;  but  where  the  facts 
are  all  admitted,  and  no  issue  thereon  la  raised 
by  the  evidence,  It  then  becomes  a  question 
of  law  for  the  court  as  to  the  effect  of  the 
uncontradicted  testimony.  State  v.  Roberts, 
15  Or.  187,  13  Pac  896;  State  v.  Light,  17 
Or.  S5S,  21  Pac.  132;  State  v.  Jarvls,  13  Or. 
360,  23  Pac.  251;  Armstrong  v.  State  CToc 
Cr.  App.)  28  S.  W.  829;  Williams  v.  State 
(Tex.  Cr.  App.)  25  S.  W.  629.  Here  there 
was  no  conflict  In  tbe  evidence  or  Issue  raised 
thereby  as  to  the  capacity  or  knowledge  of 
Mrs.  Huntington,  or  the  part  she  took  In  tbe 
commission  of  the  crime.  Her  connection 
therewith  and  what  she  did  was  admitted, 
80  that  tbe  question  presented  was  pur^  one 
of  law,  and  not  of  fact,  and  the  court  erred 
In  submitting  it  to  the  Jury.  And  it  seems 
to  us  there  can  be  no  escape  from  the  conclu- 
sion that  on  this  record  she  was  an  accom- 
plice of  the  defendant  Under  all  tiie  au- 
thorities, one  who,  being  of  mature  years,  and 
In  possession  of  his  ordinary  faculties,  know- 
ingly and  voluntarily  co-operates  with  or  aids 
and  assists  another  in  tbe  commieaion  of  a 
crime.  Is  an  accomplice,  without  regard  to  the 
degree  of  his  guilt  1  Rubs,  Crimes,  49: 
Whart.  Cr.  Ev.  8  440;  Rice,  Cr.  Ev.  {  319; 
BIsh.  Cr.  Proc  {  1159;  Ooss  v.  People,  47 
HI.  152.  The  term  is  generally  used  In  dis- 
cussions Involving  the  admissibility  or  weight 
to  be  given  to  the  testimony  of  <me  partlceps 
crlminls  against  his  fellow.  In  such  case  the 
grade  of  guilt  is  ordinarily  unimportant,  and 
therefore  an  accomplice  is  on  appropriate 
tmn,  because  it  Implies  nothing  as  to  grade. 
It  is  so  used  in  the  statute.  It  Is  claimed 
tliat  tbe  case  was  prc^rly  submitted  to  the 
Jury  on  tbe  theory  that  Mrs.  Huntington  may 
have  been  an  innocent  agent  of  the  defendant 
and  therefore  not  an  accomplice,  but  tber^ 
was  no  Issue  of  that  Und  made  by  the  testi- 
mony. An  Innocent  agent  In  this  sense  is  one 
who  does  an  unlawful  act  at  tbe  soUcltatiim 
or  request  of  another,  bnt  who,  from  defect 
of  understanding  or  Ignorance  of  Hie  Inculpa- 
tory facts,  incurs  no  legal  guilt  Blab.  Cr. 
Law,  S  310.  Mrs.  Huntington  was  deariy  noi. 
an  agent  of  this  kind.  She  was  a  woman  of 
mature  years,  in  full  possession  of  bar  facul- 
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ties,  and,  fimn  ani^t  that  appears,  of  ordinary 
IntelUgence.  She  knew  the  oKNUir  was  handr 
ed  to  her  by  the  deftttdant  to  tM  given  her 
hmband  help  Kellr,"  and  i^t  part  she 
was  expected  to  take  in  the  affair.  With  foU 
knowledge  of  the  puipoae  to  be  accompiisbed 
and  the  nae  to  be  made  of  the  money,  she 
freely  and  volnntaiUy  nndertoofe  to  and  did 
aid  and  asrist  In  the  matter  br  offering  the 
money  to  her  husband  to  corrnptiy  litfluenne 
Ua  verdict  It  may  be  true  that  ,Bbe  was  In- 
duced by  the  promise  of  some  pecuniary  re- 
ward to  benetf  to  participate  In  the  scheme 
irifliont  fully  realizing  the  eoormlty  of  the 
offense;  but  she  most  hare  known  she  was 
Mng  wrong,  or  at  least  cannot  plead  igno- 
rance of  the  law  as  an  excuse  for  her  conduct 
She  knew,  oe  la  coDcihislTe^  chargeable  with 
knowledge,  that  the  transaction  In  which  she 
was  engaged  was  a  crime,  and  that  ba  co- 
operation was  necessary  to  Its  commlBsion. 
Wltboot  ha  actiye  co-opmition.  It  could  not 
hare  been  committed,  becanae  she  was  the 
only  means  of  communication  betweea  the  de- 
fendant and  her  fansband.  No  offer  to  bribe 
Um  waa  made,  exc^  tiuroagh  her;  and,  im- 
der  these  drenmstances.  If  she  was  iwt  an  ac- 
compUce,  the  crime  charged  was  not  commit- 
ted. Hie  snbndsatoo  to  the  Jury  of  the  ques- 
tion as  to  whether  Mrs.  Huntington  was  an 
accomplloe  was  eatdTalmt  to  allowing  them 
to  dedde^  In  effect,  whetlier  the  statute  sbould 
be  enforced  or  suspended,  as  In  their  judg- 
meat  would  best  i«omote  the  ends  of  Justice, 
and,  in  view  ot  the  section  above  quoted,  was 
an  evasion  of  a '  du^  Incumbnit  upon  the 
court  The  statute  Is  binding  both  on  courts 
and  Juries,  and  its  provisions  cannot  be  evad- 
ed, howevo-  wbirfeeome  the  result  might  be 
In  a  partlcnlar  case,  by  aubmitting  to  a  Jury 
the  queatlom  as  to  whether  a  witness  is  an  ac- 
complice, when  no  such  Issue  of  t&ct  is  raised 
by  the  testimcn^.  EYom  these  concltulona  It 
foDowB  that  we  have  no  alternative  mniee  the 
Isw  but  to  revase  ttae  Judgment,  tufl  It  is 
so  ordered. 


STATE  T.  KELLT. 
(Supreme  Comt  of  Oresoa.    Nov.  11,  1899.) 
JcBi—BiAs— CRimitAL  Law—  Triai.  —  Exclubioh 

or  JdRT  PBKDIWO  PRKLtMINABT  EXAMINATIOIT 
AS  TO  THB  AdMISSIBILITT  OF  A  CoNFKSSlOH. 

1.  A  Jnror  testifying  on  voir  dire  examlna- 
DOD  that  from  reading  newspaper  reports  of  ttia 
case,  he  had  formed  and  expressed  some  opin- 
ion, bat  that  hta  opinion  was  not  fixed,  and  wonld 
not  infinence  bis  verdict,  is  competent. 

2.  Whether  the  Jury  shall  be  esclnded  pend- 
iiifc  the  preliminary  examination  as  to  the  admis- 
libility  of  a  confession  Is  within  the  discretion 
of  the  trial  conrt 

Appeal  from  circidt  court,  Multnomah  coun- 
ty; T.  A.  Stephens^  Judge. 

Joseph  KttOy  waa  convicted  of  murder,  and 
appeals.  Affirmed. 

John  01  Oa^sB  and  John  Dltehbnm,  for  ap- 
peDsnt.  W.  XL  Hume,  Dlst  Atty.,  for  tbe 
Biata. 


BEAN.  G.  J.  The  defendant,  having  been 
convicted  of  the  crime  of  murder  In  the  sec- 
ond degree,  brings  this  appeal,  assigning  as 
error  the  decision  of  the  court  overruling  his 
challenge  to  certain  jurors  tor  actual  bias, 
and  Ita  refusal  to  exclude  the  Jury  tzom  the 
conrt  room  during  the  preliminary  bearing 
before  the  court  to  determine  the  admissibility 
of  an  allied  confession  offered  In  evidence 
the  ^veecutl<HL  Up(m  the  examination  vt 
the  Jurors  challenged  on  tbelr  voir  dire,  each  of 
them  testified  that  be  bad  read  what  purport 
ad  to  be  the  fftcta  of  the  case  In  the  newspa- 
pers;  that,  teoui  such  reading  and  what  he 
heard,  be  had  formed  and  expressed  some 
oplidon  vsfoa  the  molts;  btit  that  it  was  not 
fixed,  and  would  not  influence  his  verdict  If 
taken  as  a  Juror.  Und»  these  circumstances, 
there  was  no  revwUble  error  In  overruling  the 
challenge.  Thla  question  has  beoi  so  often 
and  tiiorooghly  examined  by  the  court  that  It 
is  unnecessary  to  do  more  at  this  time  than 
refer  to  the  oiilnlons  In  the  fcdlowtng  cases: 
State  V.  Tom,  8  Or.  177;  Eomll  v.  Southern 
Pac.  Ca,  21  Or.  006^  28  Fac.  637;  State  v. 
Ingram,  28  Or.  434,  81  Pac.  1019;  State  v. 
Brown  (Or.)  41  Pac.  1042. 

The  next  point  made  by  the  defeadant  ia 
that  the  court  ored  in  overruling  his  motion 
to  exclude  the  Jury  from  the  court  room  dur- 
ing tbe  preliminary  hearing  before  the  court 
as  to  the  competency  of  &  certain  allied  con- 
fession which  the  court  after  the  bearing,  re- 
fused to  admit  in  evidence,  because  it  was 
obtained  by  undue  Influoice  and  Improper  In- 
ducemoits  held  out  to  the  defoidant  by  those 
In  authority.  This  la  a  new  question  here, 
but  we  imderstand  the  fxtLCtScB  in  the  trial 
courts  has  geaaaHy  heen.  to  ccmdoct  such  ex- 
amination in  the  presence  of  the  Jury;  and.  In 
our  opinion,  the  questlou'as  to  wliether  It  shall 
be  so  conducted  or  otherwise  should  be  left 
to  the  sound  discretion  of  such  courts.  The 
competency  and  admissibility  of  confesdons, 
like  -other  testimony,  Is  for  the  court  to  deter- 
mine; but,  when  admitted,  their  w^ht  and 
credibility  Is  for  the  Jury  alone,  and  hence 
tt  is  necessary  that  tbe  Jury  should  be  put  In 
possession,  of  all  the  drcumstiinces  surround- 
ing the  making  of  an  alleged  confession  to  en- 
able them  to  Intelligibly  determine  the  weight 
and  credibility  to  which  It  Is  entitled.  A  con- 
fession, to  be  adndtted.  must  have  been  freely 
and  voluntarily  made.  When  offered  In  evi- 
dence, the  question  whether  It  was  so  made  Is 
to  be  decided  primarily  by  the  jHrestding  Judge, 
but  his  dedslon  Is  not  conclusive  upon  the 
jury  aa  to .  tbe  weight  or  credibility  to  be 
given  to  such  evidence.  If,  upon  the  whole 
testimony,  th^  believe  It  was  not  the  free 
and  voluntaiy  act  of  the  defendant  they  have 
a  right  to  exclude  It  entlrdy  to  th^r  consid- 
eration of  tbe  case.  Therefore,  if  the  pre- 
liminary examination  is  not  held  in  the  pres- 
ence of  the  Jury,  and  the  court  admits  ttae 
confesBl<m  In  evidence,  the  whole  testimony 
as  to  the  drenmstances  imder  which  It  waa 
made  must  be  gone  over  again  before  the 
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Jury;  and  whether  this  ccmrse  should  be  pur- 
sued, or  the  preliminary  examination  had  In 
the  presence  of  the  Jiuy,  In  the  first  Instance, 
may  be  safely  Intrusted  to  the  soimd  discre- 
tion of  the  trial  court.  Cases  may  arise.  It 
Is  true,  In  which  the  ends  of  justice  might  be 
best  subserved  by  conducting  the  ezamlnatton 
without  the  hearing  of  the  Jury,  but  the  nece»- 
slty  for  such  precaution  must  be  left  to  the 
enlightened  discretion  of  the  presiding  judge 
to  determine. 

The  argument  that,  If  the  preliminary  hear- 
ing Is  bad  In  the  presence  of  the  jury,  they 
will  ordinarily  learn  the  nature  of  the  confes- 
sion, and  be  Influenced  thereby  In  arriving'  at 
a  verdict,  although  the  court  may  refuse  to 
admit  It  In  evidence,  Is  based  upon  an  unwar- 
ranted assumption  of  the  ignorance  and  In- 
competency of  the  jury.  During  such  an  ex- 
amination they  are  but  silent  spectators,  who 
necessarily  understand  that  out  of  Its  results 
something  may  or  may  not  come  before  them 
as  evidence,  and  that,  on  til  the  coart  rules,  the 
question  Is  for  Its  consideration,  and  not  for 
theirs.  In  the  Judgment  of  the  law.  Juries 
are  deemed  capable  of  that  amount  of  discrim- 
ination. It  would  be  impossible  to  conduct  a 
jury  trial  on  any  other  principle.  In  this  as 
in  most  other  cases  where  evidence  is  offered 
and  objected  to,  it  is  generally  impossible  for 
the  court  to  determine  Its  admissibility  with- 
out the  objection  itself,  the  argument  of  conn* 
sel,  or  the  offer  to  prove,  disclosing  to  smne 
extent  at  least  Its  nature;  and  the  law  as- 
sumes that  jurors  are  competent  to  disregard 
whatever  Is  heard  at  such  a  time,  and  not 
admitted  as  evidence  for  their  conslderatitRi. 
Experience  has  shown  such  to  be  the  case, 
and  upon  this  assumption  the  law  proceeds. 
The  defendant  cites  In  support  of  his  position 
Hall  V.  State,  66  Gfl.  36;  Ellis  v.  State,  65 
Miss.  44,  3  South.  18S;  and  Carter  v.  State, 
37  Tex.  362.  In  the  Oeofgia  case  what  is  said 
upon  this  question  Is  mere  dictum,  and  the 
writer  of  the  opinion  failed  to  note  a  prerlous 
decision  of  the  same  court  (Holsenbake  t. 
State,  45  Oa.  43)  where  the  point  was  direct- 
ly made  and  ruled  to  the  contrary.  And  in 
the  subsequent  c&ses  of  Woolfolk  v.  State,  81 
Ga.  551,  8  S.  E.  724,  and  Fletcher  v.  State,  90 
Ga.  468,  17  S.  E.  100,  the  court  took  occasion 
to  so  explain  the  Hall  Case,  and  to  announce 
what  we  conceive  to  be  the  true  rule, — that 
it  is  within  the  discretion  of  the  trial  court  to 
say  whether  the  jury  shall  remain  or  retire 
while  such  preliminary  testimony  Is  being  tak- 
en. In  Fletcher  v.  State,  90  Ga.  468,  17  S.  E. 
100,  Mr.  Chief  Justice  Bleckley  said:  "Touch- 
ing the  practice  of  retiring  the  Jury,  the  strict 
letter  of  Hall  v.  State,  supra,  Is  not  good  law. 
Though  approved  arguendo  in  McDonald  v. 
State,  72  Ga.  55,  It  has  since  been  toned  down 
in  Woolfolk's  Case,  81  Ga.  564,  565,  8  S.  E. 
724,  and  the  true  rule  announced  to  be  that 
the  question  whether  the  Jury  shall  be  retired 
or  not  is  one  resting  In  the  sound  discretion 
of  the  court"  In  the  Misslsslpi^  and  Texas 
cases  the  judgments  were  reversed  upon  other 


potntfl,  and  the  question  as  t»  the  proper  prac- 
tice in  conducting  the  preliminary  examlna- 
titm  to  determine  the  admisslblll^  ot  confes- 
sions seems  not  to  have  been  necessary  to  a 
deddon  In  either  instance.  We  have  been 
unable  to  find  that  the  question  baa  arisen  in 
any  of  the  other  states  except  Ohio,  Alabama, 
and  Nebraska,  and  In  these  the  courts  have 
bdd  that  the  propriety  of  conduetlnt;  the 
examination  in  or  out  of  the  presence  of  the 
jory  must  be  left  to  the  sound  discretion  of 
the  tilal  court  Lefevre  v.  State  (Ohio)  36  N. 
O.  52;  Moee  (a  slave)  v.  State,  36  Ala.  211; 
Shepherd  v.  State  (Neb.)  47  N.  W.  111&  In  this 
state  the  rule  ivevalls  that  such  Inquiry  as  to 
the  admissibility  of  dying  declarations  may  be 
conducted  in  the  hearing  or  presence  of  the 
jury,  or  otherwise,  as  the  discretion  of  the 
Judge  may  dictate  (State  t.  Shaffer,  23  Or. 
555,  32  Pac  546);  and  no  good  reason  can  be 
suggested  why  a  different  practice  should  pre- 
vail 88  to  confessions. 

There  being  no  error  in  the  record,  the  Jodg- 
nunt  Is  afBrmed. 


CONNBLL  T,  McLOUGHLIN. 
(Supreme  Court  of  Oregon.    Nov.  11,  1895.) 

PbIKOIFAL  AHD  AOBMT — AtlTHOEITT  TO  BXECDTK 
NOTB— PBBBVHFriOR— UMWnjJKS  WiTNBSS. 

1.  An  agent  authorised  to  manage  and  dis- 
pose of  a  sash  and  door  manufacturing  plant 
has  no  aathority  to  execute  a  note  in  the  name 
of  his  principal  In  payment  for  Inmber,  it  not  ap- 
pearing when  the  Inmber  was  parehased,  or  that 
It  was  for  the  benefit  of  the  principal. 

2.  Where  the  authority  of  an  alleged  agent 
to  execute  the  note,  in  an  action  thereon  against 
the  prindpal.  Is  in  issue,  the  failure  of  the  agent, 
who  was  an  unwilling  witnew,  to  iModuce  hia 
power  of  attorney,  does  not  of  itself  raise  a  pre- 
sumption that  he  was  antborised  to  execute  tiw 
note. 

Ai^teol  from  circuit  court,  Blnltnomab  cota^ 
ty;  S.  Hurley,  Judge. 

Action  by  Samuel  Conndl  against  Martha 
Bt.  McLongblla  There  was  a  jadgment  tor 
platntur,  and  def«idant  appeals.  Reversed. 

A.  L.  Veazie,  for  anwUant  Albert  Abra- 
ham, for  respondrat 

MOORE,  J.  TidB  is  an  action  to  recover  up- 
on a  promissory  note  alleged  to  have  been  ex- 
ecuted by  an  agent  of  the  defendant  Tlie 
tacts  are  that  one  E.  McLonghlln,  being  the  les- 
see of  certain  premises  in  the  city  of  Portland, 
owned  a  building  thereon.  In  which  he  op- 
erated a  sash  and  door  factory  under  the 
firm  name  and  style  of  the  Portland  Door  & 
Lumber  Company;  that  on  June  7,  1893,  for 
the  expressed  consideration  of  $7,000,  he  ex- 
ecuted a  bill  of  sale  to  bis  mother,  the  defend- 
ant, In  which  he  assigned  all  his  right  title, 
and  Interest  in  and  to  said  building,  and  also 
transferred  to  her  all  the  machinery,  tooLs,  and 
furniture  therein,  together  with  the  stock  of 
merchandise  and  material  on  hand,  #Uch  bill 
of  sale  was  duly  recorded  on  llie  day  sne- 
ceeding  its  execution;  that  McLoiiflSiUik  took 
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a  power  of  attorney  from  hia  mothor,  antboiv 
Izltig  him  to  dispose  of  the  property  so  trans- 
ferred to  ber,  and  oontinned  to  operate  the 
factory  for  her  under  the  same  firm  name; 
that  one  B.  S.  Bryant,  having  furnished  to 
said  firm,  for  nse  in  the  tRcttxy,  lumber  and 
materials  of  the  reasonable  value  of  $452.21, 
McLiougblln,  on  Jnne  7tb  of  that  year,  as  erl- 
dence  of  the  amount  due  Bryant,  executed  to 
him  a  promissory  note,  payable  in  three 
mraths,  and  signed  the  same,  "Portland  Door 
&  Lumber  Co.,  per  £].  McLou^ln,  Manager"; 
that  Bryant,  in  consideration  of  $300  to  be 
paid  to  him  If  the  amount  due  thereon  could 
be  collected  from  the  defendant,  assigned  it 
before  maturity  to  the  plaintiff,  who  alleged 
In  hla  complaint  the  necessary  facts  to  show 
that  be  was  the  owner  and  holder  thereof. 
Hie  defendant  denied  the  material  allegations 
of  the  complaint,  and  upon  a  trial  of  the  Is- 
sues thus  joined  the  plaintiff  Introduced  his 
eridence,  and  rested,  whereupon  the  defend- 
ant moved  the  court  for  a  nonsuit,  which, 
being  denied,  a  verdict  was  rendered  for  the 
Idalntlfl,  and  from  the  Judgment  thereon  the 
defendant  appeals. 

It  is  contended  that  the  plaintltt  failed  to 
Introduce  any  evidence  tending  to  show  Mc- 
Loughlln's  authority  to  execute  the  note  tor 
the  defendant,  and  Out  the  court  therefore 
erred  In  denying  the  motion  for  a  nonsuit 
The  existence  of  an  agent's  authority  depends 
upon  the  Intention  ot  bis  principal,  and  Is 
purely  a  question  of  fact.  Glenn  v.  Savage, 
14  Or.  567, 13  Pac.  442.  If  there  be  any  dis- 
pute as  to  the  fitct  in  Issue,  It  Is  clearly  a 
question  for  the  jury;  or,  If  there  be  no  dis- 
pute as  to  the  facts,  bat  there  may  reasonably 
be  a  difference  of  opinion  as  to  the  inferences 
and  conclusions  dednclble  therefrom,  it  Is  the 
province  of  the  Jury  to  determine  the  ques- 
tion. Oosbom  V.  Smith,  02  Pa.  St.  4S5;  Her- 
bert V.  Dnfur,  23  Or.  462,  32  Pac.  302;  Hedln 
V.  Railway  Co.,  28  Or.  156,  37  Pac.  540.  The 
witness  Bryant  testified  that  when  he  accept- 
ed the  noie  he  supposed  McLonghlln  was  a 
member  of  the  Portland  Door  &  Lumber  Com- 
pany, and  that  be  did  not  know  tbe  defend- 
ant, nor  had  ever  heard  of  her,  while  McLough- 
lln  testified  that  his  power  of  attorney  cmly  an< 
tborized  him  to  dispose  of  the  property,  stock, 
and  material,  and  that  he  had  no  direct  an* 
tbraity  from  bis  mother  to  execute  the  note. 
AmmiwI*^  tliat  a  conclusion  could  be  based 
upon  a  want  of  proof,  and  that  it  might  rea- 
sonably be  Inferred  that,  while  the  power  of 
attorney  did  not  authorize  UcLonghiln  to  ex- 
ecute notes  for  his  mother,  he  acquired  such 
aatborltj  by  some  other  means,  and  that,  al- 
though tbe  power  to  ao  so  was  not  directly 
confOTed,  It  was  clearly  Implied,  such  an  In- 
ference would  not  authorize  the  court  to  sub- 
mit tbe  question  to  the  Jtiry,  for  the  infer- 
ence so  deduced  could  not  be  of  greater  weight 
Uian  a  positive  declaration  by  McLougblia 
that  be  had  authority  to  execute  notes  for  his 
motbor,  In  tin  absence  of  any  proof  that  she 
knowli^^  acqideaoed  In  such  itateiDaits,  It 


made  by  him.  l%e  rule  Is  well  established 
that  tbe  authority  of  an  ag»it  cannot  be  proved 
by  his  own  statements  that  he  is  such,  In 
the  absence  of  evidence  that  the  principal 
knowingly  acquiesced  In  such  declarations. 
Graves  v.  Horton  (Minn.)  35  N.  W.  568;  Hatdi 
V.  Squhres,  11  Mich.  189;  Streeter  v.  Poor,  4 
Kan.  412;  Railway  Co.  v.  Klmnan,  40  Sun. 
627,  31  Pac.  126.  The  authority  of  one  per- 
son to  act  for  another  rests  upon  tbe  intention 
of  the  principal  to  be  bound  by  the  acts  and 
contracts  of  hla  agent.  In  ctmtrovcrsies  be- 
tween tbe  principal  and  his  agent  this  Intm- 
tion  may  be  proved  by  the  written  commis- 
sion conferring  the  power,  or  by  acts  or  decla- 
rations of  the  principal  In  acknowledgment  of 
tbe  agent's  authority;  while  In  actions  be- 
tween the  principal  and  third  peramia,  growing 
ont  of  their  contracts  with  his  agent,  the  In- 
tention of  tbe  principal  may  be  proved  In  the 
nme  manner  as  In  controversies  betweoi  Mm 
and  his  agent,  and,  In  addition  thereto,  It  may 
be  inferred  from  apparent  authority,  by  prov- 
ing that  the  principal  knowingly  permitted  the 
agent  to  assume,  or  that  be  held  the  agent  out 
to  the  public  as  possessing,  the  necessary  pow- 
er; and  hence  the  validity  of  a  contract  made 
with  an  agent  and  tbe  right  of  action  founded 
on  Its  breach  grow  out  of  the  intention  of 
the  principal  to  be  bound  by  the  act  of  hla 
agent  A  principal  Is  bound  by  whatever  his 
agent  may  lawfolly  do  within  the  scope  of 
the  powtf  CMiferred,  and  upon  the  theory  that 
where  a  right  Is  conferred  the  power  is  also 
granted  without  whldti  the  right  itself  cannot 
exist  this  scope  Includes  whatever  the  agent 
may  necessarily  do  In  the  performance  of  the 
particular  act  expressly  authorized.  Law  v. 
Stokes,  32  N.  J.  Law,  249.  "Tbe  authority  of 
an  agent,"  says  Andrews,  J.,  in  Walsh  v.  In- 
surance Co.,  73  N.  Y.  5,  "Is  not  only  that  con- 
f«Ted  u[>on  bim  by  his  commission,  but  also, 
as  to  third  persona,  that  which  he  Is  held  out 
as  possessi^.  The  principal  Is  often  bound 
by  the  act  of  his  agent  In  excess  or  abuse  of 
his  actual  authority,  but  this  Is  only  true  be- 
tween tbe  principal  and  third  persons,  who, 
believing  and  having  a  right  to  believe  that 
tbe  agent  was  acting  within,  and  not  exceed- 
ing, bis  authority,  would  sustain  loss  If  tbe 
act  was  not  considered  that  of  tbe  principal." 
Hie  principle  announced  in  this  case  carries 
the  doctrine  of  liability  to  tbe  very  verge, 
and  proceeds  upon  the  estoppel  of  the  prin- 
cipal, founded  upon  the  familiar  theory  that, 
where  one  of  two  innocent  persons  must  suf- 
fer from  the  act  of  a  third,  he  who  first  trust- 
ed sndi  third  person,  and  placed  In  his  hands 
the  power  which  oiabled  him  to  do  the  act 
or  permitted  him  to  ccmmlt  the  wrong,  must 
bear  the  loss.  But  before  the  application  of 
this  rule  of  law  can  be  Irvoked,  two  Impoi'tant 
facts  must  be  clearly  established:  First,  tbe 
principal  must  have  hMd  the  agent  ont  to  the 
public  in  other  Instances  as  possessing  sufii- 
d&it  authority  to  embrace  tbe  particular  act 
in  qoestlon,  or  knowingly  acquiesced  In  the 
acenfs  assertion  of  the  requisite  authority; 
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and,  Be«md,  tbe  party  dealtng  with  sucb  agaxt 
must  bare  bad  reason  to  belle^-e,  and  must 
baTe  believed,  that  the  agent  possessed  tbe 
neceesary  antbcMrlty.  These  two  facts  must 
always  be  eetabllshed  to  render  tbe  princi- 
pal liable  for  tbe  act  of  bis  agent  tn  ezcesB 
or  abuse  of  his  authority,  for  any  p^son 
dealing  with  an  agent  does  so  at  his  peril, 
and  the  burden  fa.Ua  upon  him  to  show  that 
the  agent  possessed  tbe  necessary  authority. 
Anderson  v.  Klssam,  35  Fed.  699.  When 
Bryant  accepted  tbe  note  be  supposed  Mc- 
LoughUn  was  a  member  of  the  firm,  and  as 
such  had  authority  to  execute  It;  and  at  that 
time,  never  having  beard  of  or  known  tbe 
defendant,  be  bad  no  reason  to  believe,  nor 
did  be  believe,  from  any  knowledge  derived 
from  her  acts,  that  she  was  holding  her  son 
out  to  the  public  as  possessing  authority  to 
execute  notes  for  her;  and  It  having  been 
assigned  by  Bryant  to  CSonnell  as  trustee  for 
blm  tbe  plalntlfT's  right  of  action  cannot  be 
superior  to  that  of  his  assignor;  and  bence 
It  follows  that  if  the  defendant  is  liable  at 
•11  It  must  be  In  consequence  of  the  express 
power  delegated  to  tbe  agent.  BIckford  v. 
Menla*.  107  N.  Y.  480,  14  N.  B.  438.  No  evi- 
dence of  an  express  grant  of  power  from  the 
defendant  to  her  son  to  execute  notes  for  her 
was  Introduced  at  the  trial,  but  tlie  authority 
so  to  do  is  sought  to  be  Inferred  from  the 
proof  of  other  facts  which  show  that  Mo- 
Loughlln,  after  the  bill  of  sale  was  executed, 
continued  to  operate  tbe  factory  for  his  moth- 
er, who  furnished  him  money  tor  that  pur- 
pose; that  be  paid  off  some  of  the  debts  of 
the  old  firm  with  merchandise,  which  was 
transferred  to  the  defendant,  and  offered  to 
pay  Bryant  In  the  same  manner;  and  that  be 
procured  from  other  fbctcurles  building  ma- 
terial, which  be  shipped  to  patrons  of  tbe 
Portland  Door  &  Lumber  Company,  and  thwe- 
by  made  profits,  in  which .  his  mother  had  no 
Interest  Conceding  that  McLoughlin  had  au* 
thority  from  his  mother  to  do  the  acts  estab- 
lished by  the  evidence,  can  It  be  inferred  from 
the  proof,  of  sucb  acts  ttiat  she  also  gave  him 
powCT  to  execute  notes  for  her?  "Whrai  the 
authority  to  execute  or  Indorse  a  negotiable 
Instrument,"  says  Mr.  Daniel  In  his  work  on 
Negotiable  Instruments  (4th  Bd.,  §  292),  *'ls 
Bought  to  be  deduced  from  an  agency  to  do 
certain  other  acts.  It  must  be  made  to  appear 
afflrmatively  that  the  signing  or  Indorsement 
of  sucb  an  instrumoit  was  within  tbe  gESieral 
objects  and  purposes  of  the  authority  which 
was  actually  conferred.  And  In  Interpreting 
tbe  authority  of  the  agent.  It  Is  to  be  strictly 
construed."  An  agent  employed  to  make 
purchases  cannot  give  a  negotiable  note  In 
which  bis  prtndpel  will  be  liable.  Brown  v. 
Parker,  7  Allen,  337;  Tftber  v.  Cannon,  8 
Mete.  (Mass.)  456;  Weblsar  v.  College,  23 
Pick.  302.  An  agent  employed  to  manage  a 
store  has  no  authority  In  consequence  of  sucb 
agoicy  to  make  or  indorse  notes  In  tbe  name 
of  his  prlndpaL  Smith  r.  Gibson,  6  Blackf. 
S68L    'The  poww  of  Mndlng  by  promissory 


n^otlable  notes,**  says  Hubbard,  J.,  tn  Paige 
V.  Stone,  10  Mete.  (Mass.)  160,  "can  be  con- 
ferred only  by  tbe  direct  authority  of  tbe  party 
to  be  bound,  with  tbe  single  exception  where, 
by  necessary  implication,  the  duties  to  lie 
p«rfonned  cannot  be  discharged  without  tbe 
exercise  of  sucb  a  power.  To  facilitate  tbe 
business  of  note  making,  and  tbus  affect  the 
interest  and  estates  of  third  persons  to  an 
indefinite  amount,  Is  not  within  the  object  and 
intent  of  the  law  regulating  the  common  du- 
ties of  principal  and  agent.  Neither  is  tbe 
power  to  be  ln:q>Ued  because  occasionally  an 
Instance  occurs  In  whldi  a  note  so  made 
sboutd.  In  equity,  be  paid."  It  baa  been  bdd 
that  an  agent's  authority  to  execute  n^otia- 
ble  p^)er  will  be  Implied  when  a  note  baa 
bem  given  toe  goods  or  material  necessary  to 
tbe  transaction  of  the  prbiclpal's  business 
(Odiome  v.  Maxcy,  13  Mass.  177),  but  In  such 
cases,  in  order  to  hold  tbe  i»-Inclpal  liable.  It 
moat  appear  that  tbe  purchases  were  made 
for  Jils  beneflt,  or  authnrlzed  by  him  (Smith 
V.  Gibson,  supra).  In  the  case  at  bar  the 
evidence  does  not  show  whether  Bryant  fur- 
nished the  materials  constituting  tbe  consfd- 
nation  for  the  note  befwe  or  after  the  bill  of 
sale  was  executed,  or  that  they  were  for  tbe 
use  or  beneflt  of  the  defendant  or  authorized 
by  her.  It  follows  that  McLoughlin,  as  man- 
ager of  the  sash  and  door  bctory,  did  not  have 
power  to  bind  his  principal  by  the  execution 
of  the  note,  nor  can  sndi  authority  be  In- 
ferred from  the  proof  of  facts  1^  which  It  Is 
sought  to  be  established. 

The  counsd  for  the  respondait  contends,  in 
bis  argument,  that  McLotighlin,  as  a  wltn^s 
for  the  plaintiff,  was  unwilling  and  hostile, 
and  that,  having  failed  to  produce  the  power 
of  attorney  from  hla  motbo*,  It  must  be  pre- 
sumed that,  If  the  Instrument  bad  been  in 
evidence.  It  would  have  ratabllsbed  hla  au- 
thority to  execute  the  note.  The  bUl  of  ex- 
ceptions does  not  ahow  that  any  previous  de- 
mand had  been  made  to  produce  the  power 
of  attorney,  and  this  witness  testified  that 
it  had  been  at  one  time  in  his  possession,  bat 
that  be  did  not  know  where  It  was,  or  to 
whom  be  bad  delivered  It,  and  ttiat  It  did  not 
contain  such  authority.  Had  the  plaintiff 
made  a  prima  fiide  case  from  the  production 
of  other  evidence  suffldent  by  itself  to  sup- 
port the  Judgment,  the  failure  to  produce  tbe 
power  of  attorney  would  raise  a  presumption 
that  It  contained  the  necessary  authority;  but 
this  presumption  does  not  relieve  tbe  plaintiff 
altogether  from  the  burdai  of  provliu;  his 
casa  Had  other  evidence  of  the  contents  of 
the  power  of  attorn^  been  introduced,  from 
which  it  appeared  tbat  sufficient  authority 
had  been  delegated  to  warrant  tbe  execution 
of  the  note,— assuming  that  McLoughlin  stood 
In  the  relation  of  an  adverse  party  at  tbe 
trial,— the  presumption  Invoked  might  be  In- 
dulged. iJiwson,  Pres.  BJv.  137;  2  Whar* 
Et.  I  1^:  Life  &  Fire  Ins.  Co.  r.  Mecbanio 
Fire  Ins.  Co.,  7  Wend.  81;  Tbayer  Insm^ 
ance  Co.,  10  Pick.  326;  Gage  t.  Panndee,  87 
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in.  829;  IMd  T.  BaDwoy  Co.,  37  Mo.  App. 
454. 

A  careful  examination  of  the  erldaice  intro- 
duced leads  US  to  believe  tbat  It  failed  to 
show  any  andiorfty  <hi  tbe  part  of  the  agent  to 
execute  tbe  note  for  hlB  principal,  and  fbat 
tbe  coort  erred  in  denying  the  motion  for  a 
noQsolt,  for  which  reason  tbe  judgment  U  w- 
Tenwd,  and  a  new  trial  ordered. 


SCHOOL  DIST.  NO.  2  OP  MULTNOMAH 
COUNTY  T.  LAMBERT,  County  Treasurer. 

(Snpreme  Court  of  Oregon.    Nov.  4,  1895.) 

School  Dibtbjotb  —  ApFORnonHBirr  or  Bohooi. 
FvMsB— Dtttibs  of  Couktt  Sdpbhintbhdbmt 
— MiKisTSBiAL  Act. 

1.  Hill's  Ann.  Iaws,  S  2626,  as  amended  by 
Lam  1883,  p^,  25,  provides  that  wlien  the  limits 
of  any  dfcr  are  changed  the  limits  of  the  school 
districts  uierein  shall  be  deemed  to  have  been 
changed  so  as  to  conform  to  the  new  limits  of  the 
city.  Section  25tiO,  as  amended  by  Laws  1889, 
p.  116,  provides  that  when  changes  are  made  in 
any  sobool-district  boundaries  the  boards  of  di- 
rectors shall  make  an  equitable  division  of  the 
■BKts  and  liabilities,  etc  fieM.  that  the  coun^ 
snperintendoit  alone  had  no  right  to  make  a  df- 
Tlsion  of  assets  of  the  district  divided  by  Laws 
1895,  p.  442,  changing  the  boundaries  of  the  dty 
of  Portland,  as  tbat  was  the  duty  of  the  boards 
of  directors. 

2.  Hill's  Ann.  Laws,  $  2590,  as  amended  by 
Laws  18S9,  p.  116,  provides  that  fund^  arising 
frcon  the  five-mill  county  school  tax  or  the  ir- 
redtudble  state  school  fund  shall  he  divided  in 
proportion  to  tbe  number  of  persons  between  the 
ages  of  4  and  20  years  who  are  actual  residents 
of  Uie  district  at  the  time  of  a  division  thereof, 
ffeld*  tiiat  mandamus  would  not  lie  to  compel  a 
eonnty  treasurer  to  pay  the  amount  apportioned 
to  a  new  school  district,  formed  by  divisiou  of  an 
old  one,  where  the  alternative  writ  failed  to  show 
the  number  of  children  in  both  districts,  and  it 
did  not  amtear  that  the  number  of  chlldrea  in  the 
new  district  were  originally  enrolled  and  enum^ 
ated  in  the  original  district 

3.  Where  the  act  of  the  county  supertntcnd- 
CDt  of  schools  in  drawing  an  order  apportioning 
school  funds  is  ndnisterial  only,  the  couoty  treng- 
urer  is  not  ptednded  from  questioning  the  right 
of  anch  eonnty  superintendent  to  issue  tbe  order. 

Appeal  tn»n  circolt  court,  Multnomah  coun- 
ty; B.  D.  Shattu^  Judge. 

Petition  for  mandamus  by  school  district 
Na  2  of  MnltntHuab  coun^  against  A.  W. 
Lambert,  treasurer  of  Multnomah  county,  to 
compel  tbe  parent  of  certain  moneys  to 
said  district.  It  waa  adjudged  that  a  per- 
emptory writ  lasne,  and  defendant  appeals. 
Beversed. 

M.  C.  George,  for  appellant.  George  H. 
Williams,  for  res[>ondent.  . 

MOORE,  J.  This  Is  a  mandamus  proceed- 
ing to  compel  the  treasurer  of  Multnomah 
county  to  pay  an  order  drawn  upon  him  by 
tlie  county  school  superintendent  in  favor  of 
a  district  clerk.  The  facts  are  tbat  on  May 
21,  18^,  the  legislatiTe  assembly,  by  an  act 
vbich  took  effect  on  that  day,  changed  the 
boundaries  of  tbe  city  of  Portland  so  that  a 
pan  of  the  territory  fwmerly  within  the  city 
limits  «u  esdoded  tberefiEom,  and  by  opera> 


tkm  of  law  tbe  bonndartea  of  school  district 
No.  1  were  also  altered  to  conform  to  tbe 
amended  llmlta  of  tbe  city;'  that  tbiee  days 
after  said  act  took  effect  tbe  county  aapertnr 
tendent  eetabllsbed  a  new  aebool  district, 
whidi  be  designated  as  Na  2,  the  boundaries 
of  which  Inclnted  an  the  teirltory  cut  off 
from  diatriet  No.  1*  and  some  uninhabit- 
ed and  nm^anbsed  twritwy  adjoining  there- 
to; that  on  tbe  Mb  day  of  the  succeeding 
month  Kbool  district  Na  2  waa  duly  organ- 
ized, and  It.  B.  Chapman,  having  been  dected 
cleft  ttaereoA  notlfled  tbe  eonnty  sup^ntnid- 
ent  that  tbe  number  of  persona  between  the 
ages  of  4  and  20  years  who  were  actual  resi- 
dents of  said  district  at  tbe  time  of  the  di- 
vision was  100,  whweupon  that  officer,  aftw 
appOTtlonlng  tbe  sebocd  funds  In  tbe  county 
treasury  among  the  several  school  districts 
of  his  comity,  drew  an  ocdxr  for  school  dis- 
trict Na  2  on  the  county  treasurer  for  tbe 
sum  of  9990  in  fhror  of  Chapman,  who,  being 
r^sed  paymmt  thereof  upon  demand,  sued 
out  an  aitwnatlTe  writ  of  mandamus  requhv 
lug  tbe  defendant  to  pay  said  csdw,  €x  show 
tlw  came  of  bis  omission  to  do  sa  Tbe  de- 
fendant, fOT  hU  return,  atter  denying  tbe  ma- 
terial avermeDts  of  tbe  writ,  allied  tbat 
tbwe  were  no  funds  wfilch,  under  the  lawi 
could  be  apportioned  by  tbe  school  superin- 
tendent to  aebool  district  Na  2,  and  no  funds 
In  bis  hands  out  of  which  he  could  p^  tbe 
order  In  question;  that  the  fund  Intended  to 
be  reached  by  said  order  waa  a  portion  of  the 
school  funds  which  should  bare  been  appw- 
tloned  to  school  district  No.  1;  that  on 
March  13,  180S,  the  cletk  of  the  latter  dis- 
trict, pursuant  to  law,  flted  In  the  office  of 
the  county  superintendent  the  annual  census 
report,  containing  the  names  and  ages  ot  all 
chUdren  over  4  and  under  20  years  of  age  re- 
siding therein,  from  which  It  appeared  that 
the  number  of  such  persons  was  19,471;  that 
without  warrant  of  law,  and  In  the  absence 
of  any  census  of  the  children  of  school  age 
residing  In  district  No.  2,  the  county  snperin- 
tendent,  under  the  pretense  that  there  were 
150  such  children  residing  therein.  Illegally 
attempted  to  award  to  said  district  9^980  out 
of  the  school  fund  of  district  No.  1,  which 
district  notlfled  him  that  he  would  be  held 
personally  responsible  if  be  paid  npon  said 
order  any  part  of  the  fond  to  which  It  was 
entitled;  and  that  school  district  No.  2  was 
not  entitled  to  any  part  of  the  school  fund  In 
his  hands.  These  averments  were,  by  stipu- 
lation of  the  parties,  deemed  denied,  and  the 
court,  upon  tbe  Issues  thus  made,  and  an 
agreed  statement  of  facts,  found  for  tbe  plain- 
tiff as  to  the  facts,  and,  as  couclusiona  of 
law,  that  school  district  No.  2  was  entitled  to 
the  money  apportioned  to  It  by  the  county 
superintendent,  and  that  it  was  entitled  to  a 
peremptory  writ  of  mandamus  compelling  tbe 
defendant  to  pay  the  same  to  Its  clerk;  and. 
Judgment  having  l>een  rendered  according  to 
these  findings,  the  defendant  appeala 
It  Is  contended  by  tbe  defendant  that,  the 
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boundaries  of  Uiecltyof  Portland  having  been 
changed,  and  a  portion  of  Its  territory  cnt 
ott,  the  school-district  tKmndarles,  which  were 
Identical  with  those  of  the  (Aty,  were  chan- 
ged to  the  same  extent  b7  operation  of  law; 
that  when  a  public  corporation  Is  divided  by 
a  legiBlatlve  act  which  makes  no  proTlsIon 
for  the  distribution  of  the  assets  and  liablll- 
tlee  between  the  sectl<Mie  of  the  territory  thus 
separated,  courts  are  powerless  to  adjust  the 
equities  or  to  award  audi  distribution;  and 
that,  conceding  school  district  No.  1  was  di- 
vided for  "school  purposes,"  within  the  mean- 
ing of  the  statute,  the  schotd  superiuteudent 
has  no  authority  to  divide  the  school  fund  be- 
tween the  respective  districts  until  their 
school  boards  have  made  an  equitable  divi- 
sion of  the  assets  and  liabilities,  or  a  board 
of  arbitration,  In  case  of  disagreement,  has  ad- 
justed the  matter;  while  the  plaintiff  Insists 
that  under  the  general  provlsiooa  of  the  stat- 
ute the  county  superintendent  has  such  au- 
thority, and  that  it  Is  made  his  duty  to  divide 
the  school  fund  between  the  districts  created 
out  of  the  original  territory. 

The  legislative  assembly  on  October  28, 
1SS2,  passed  an  act  which  has  been  incor- 
porated in  Hill's  Annotated  Ijaws  of  Oregon 
as  sections  2625  to  2843,  inclusive.  The  first 
two  sections  of  this  act,  as  amended  (Laws 
1883,  p.  25),  provide  that: 

"Whenever  the  population  of  any  city  or  In- 
corporated town  shall  exceed  four  thousand 
Inhabitants,  as  shown  by  any  census  of  the 
state  or  of.  the  United  States,  all  school  dis- 
tricts or  parts  of  school  districts  within  the 
limits  of  said  c\ty  shall  constitute  one  school 
district,  and  the  boundaries  and  limits  of 
such  scho<d  district  shall  confOTm  to  the  lim- 
its and  boundaries  and  shall  be  the  same  as 
the  limits  and  boundaries  of  said  Incorporated 
city  or  town;  provided,  that  in  all  cases 
when  any  part  of  any  school  district  shall  be 
Included  in  any  such  Incorporated  city  or 
town,  and  a  part  thereof  shall  not  be  Included 
within  the  boundaries  of  said  city  or  town  at 
the  time  this  act  shall  take  effect,  such  parts 
of  such  school  districts  as  lie  witboot  the 
boundaries  of  such  city  or  town  shall  continue 
to  be  a  part  at  such  school  district. 

"When  the  limits  or  boundaries  of  any  In- 
corporated city  or  town  containing  four  thou- 
sand Inhabitants  or  more,  which  has  been  by 
this  act  ctmstltuted  a  school  district,  are  chan- 
ged according  to  law,  then  the  boimdarles  and 
limits  of  the  school  district  therein  shall  be 
deemed  to  have  been  changed  also  so  as  to  con- 
form to  the  new  limits  and  boundaries  of  such 
Incorporated  dty  or  town." 

The  act  of  February  23, 1886  (Laws  1885,  p. 
442$,  amendatory  of  the  charier  of  the  city 
of  Portland,  changed  the  boundaries  thereof, 
and  cut  off  a  portion  of  the  territory  for- 
merly within  Its  limits,  and  when  the  act 
took  effect,  on  May  24th  of  that  year,  it,  un- 
der the  iHTovlsIons  of  section  2iJ26,  supra, 
ipso  facto  changed  the  boundaries  of  school 
district  No.  1.   Section  2580  of  HIU's  Anno- 


tated Laws  of  Oregon,  as  amended  to  188D 

(Laws  1889,  p.  116),  provides  that: 

"The  duties  of  the  snperlntendent  shall  be 
as  follows:  1.  He  shall  lay  off  bis  county  into 
convenient  school  districts,  and  may  also  make 
alteratlcms  and  changes  In  the  same  when  pe- 
tloned  so  to  d<s  in  the  manner  hereinafter 
spedfled;  and  he  shall  make  a  record  drawing; 
the  boundaries  and  nnmbers  all  the  dis- 
tricts In  his  county  so  established  and  alter- 
ed. 2.  He  shall,  when  he  establishes  a  new 
district.  Immediately  notify.  In  writing,  some 
taxable  Inhabitant  of  such  district,  giving  in 
such  notice  the  number  and  boundaries  there- 
of; and  when  he  makes  alterations  he  shall 
Immediately,  in  the  manner  aforesaid,  notify 
the  directors  of  all  the  district  concerned.  3. 
He  may  establish  new  dlstrlcta,  when  not  al- 
ready laid  off,  on  petition  of  three  l^al  voters 
of  each  proposed  new  district,  but  sbaD  not 
make  any  changes  In  the  districts  of  his  county 
unless  petitioned  so  to  do  by  a  majority  of  the 
legal  voters  of  each  district  concerned  in  the 
change.  4.  When  changes  are  made  In  district 
boundaries  as  heretofore  set  forih,  or  when  any 
district  shall  be  divided  into  two  or  more  parts 
tor  school  purposes,  the  existing  board  of  di- 
rectors and  clerk  shall  C(Hitlnne  to  act  for 
both  or  all  of  the  new  districts  or  parts  of 
districts  until  such  districts  or  parts  of  dis- 
tricts shall  have  been  regularly  organized  by 
the  election  of  directors  and  clerks  as  herein- 
after set  forth  In  sections  SO,  31,  32  and  33, 
title  IV,  (rf  the  Bchool  law.  The  respective 
boards  of  directors  of  all  the  districts  con- 
cerned shall,  immediately  after  such  .organi- 
zation, make  an  equitable  division  ot  the  then 
existing  assets  and  liabilities  between  the  old 
and  the  new  districts,  or  between  the  dis- 
tricts already  existing  and  affected  by  such 
change;  and  In  case  of  failure  to  agree  with- 
in ten  days  from  the  time  of  such  organiza- 
tion, the  matter  shall  be  decided  by  a  board 
of  disinterested  arbitrators  chosen  by  the  di- 
rectors of  the  several  districts  concMiied.  The 
arbitrators'  decision  In  the  premises  shall  be 
final.  The  said  board  of  arbitrators  tiuLil 
consist  of  three  members,  of  whom  the  coun- 
ty superintendent  shall  be  a  memb^  and  ex 
officio  chairman.  Each  member  of  the  board 
of  arbitrators  shall  be  entitled  to  the  sum  of 
two  dollars,  net,  per  day,  for  each  day's  serv- 
ice while  sitting  in  their  official  capacity,  and 
tlie  expenses  thus  occurring  shall  be  equally 
apportioned  among  the  several  districts  inter- 
ested. Assets  shall  Include  all  school  inroperty 
and  moneys  belonging  to  the  districts  at  the 
time  of  the  division.  Liabilities  shall  Include 
all  debts  for  which  the  district,  In  Its  corpo- 
rate capacity,  Is  liable  at  the  time  of  the  di- 
vision. In  det«inlnlng  the  assets,  school 
property  shall  be  estimated  at  Its  presoit 
cash  value.  The  assets  and  liabilities  shall 
be  divided  separately  between  the  districts, 
in  proportion  to  the  last  assessed  value  of  the 
properiy,  real  and  personal,  and  tlw  district 
retaining  the  real  property  shall  pay  to  the 
other  district  or  districts  oonoennd  such  sara 
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or  snnu  as  shall  be  determined  In  accord- 
ance wltli  tbe  prior  pcotMoob  of  tbls  section; 
provided,  Oiat  all  fnnds  arising  (and  that  shall 
arise  dnrlng  tbe  eurroit  jmx  In  which  such 
such  dlvlsfoo  Is  made)  from  tbe  flre-mill  cooD- 
tr  acbsxA  tax  or  the  bredudtde  state  acbotd 
fund  shall  be  divided  in  proportion  to  tbe 
nnmber  of  pwsoDS  betwem  the  ages  of  four 
and  twenty  years  who  are  actual  residents 
of  tbe  district  at  tbe  time  of  tbe  dlvMon." 

This  amendment  having  been  made  after 
tbe  passage  of  section  2620,  snpra,  tbe  qoes- 
Uon  la  snggeated  whether  tbe  latter  aectkm. 
to  iriMsUy  siqwrseded  tber^.   The  vailoiiB 
seedsna  of  tbe  statute  In  relation  to  Ibe 
managwpent  of  tbe  poMic  school  conatltflte  a 
qntem  wbldi  «bonld  be  constraed,  If  pos- 
sible. In  pari  materia;  bnt  where  tbe  last  stat- 
ute la  otHnidete  In  Itadf,  and  Intended  to  pre- 
scribe tbe  «Uy  role  to  be  observed.  It  will  not 
be  modlfled  by  the  displaced  l^^slatlon,  as 
laws  In  pari  materia.  Soth.  St.  Oonst  f  286. 
An  AwimtiMHnit  of  asctlons  2825  and  2626, 
sai«a,  ahowa  the  manifest  Inteotlon  of  tbe 
legislature  to  take  from  the  county  snperin- 
tendent  an  aulbority  to  alter  tbe  bonndariea 
of  school  districts  organized  witUn  Incorporat- 
ed cities  containing  4,000  Inhabitants,  and  to 
reserve  aoeb  power  to  Itsdf.   It  also  appears 
bum  aobdlvialon  5  ot  sectkn  2631.  which  la 
a  part  of  the  act  of  October  26,  1882,  that  It 
to  made  tlte  duty  of  the  board  of  directors  of 
Khool  districts  organized  within  Incorporated 
dtles  of  ^000  bibabltanta  to  create  a  board 
of  ttzandners  for  tlie  puipose  of  examining  aU 
persona  wbo  may  be  employed  to  teach  there- 
m;  and,  althou^  tbe  coonty^  superintendent, 
irtKwe  duty  it  la  to  «camlne  ai^lcantB  for 
and  to  grant  certificates  to  aU  persons  em- 
ployed to  tetcb  In  bis  county,  to  made  ex  of- 
fldo  chairman  thereof,  it  nevertbdeas  shows 
an  tntmtloii  on  the  part  of  tbe  legldative 
assembly  to  take  from  that  officer  mnch  of 
fata  snpervlsoKy  authority  over  city  schools. 
It  to  tberefore  evident  that  tbe  act  of  October 
20,  1882,  took  from  tbe  county  superintend- 
ent an  autbority  to  change  fte  bonadarles  of 
any  district  created  by  such  act,  and  that  it 
made  no  provision  tar  the  diTiilon  of  tta 
prcvetty  bi  case  of  a  change  in  Its  bonndariea 
by  tbe  legislature,  and  such  must  be  tbe  law, 
mleas  duuoged  by  snbdlvlalon  4  of  section 
2580.  supra.   This  ■DbdlvtoUai  provides  that, 
"when  changes  are  mode  in  district  bounda- 
ries aa  taeretoCwe  set  forth,"— meaning  there- 
by such  changes  aa  are  made  by  the  county 
soperinteodent  nptm  tbe  petition  of  a  majori- 
ty of  the  legal  voten  of  ea^  district  eon- 
cetned  therein,  as  larescribed  in  subdivision 
when  any  dtatrlct  shall  be  divided  Into 
two  or  more  parts  for  school  purposes,"  the 
boards  ot  directors  shall  make  an  equitable 
(Uvtohm  of  tbe  aasets  and  liabilities,  etc  There 
■re  two  metihoda  <mly  by  which  tbe  bounda- 
ries of  organized  school   districts  can  be 
cbanged:  First,  by  the  county  snperlnteDdent 
directly  upon  tbe  petition  of  a  majority  of  tbe 
tocal  VDtcnoC  aodi  dtobrict  concaned  In  aaeh 


diange;  and.  second,  by  an  act  of  the  legis- 
lative aasemUy  changing  the  boundaries  of  an 
incorporated  dty,  and  thereby  changing  In- 
dbectty  ttie  boundaries  of  tbe  acbool  district 
tba^. 

Asanmlng,  without  dedffing,  tbat  tbe  pri- 
mary object  of  the  let^tlve  act  cbauging  the 
boundaries  of  tbe  dty  was  to  subserve  the  In- 
teresbi  of  tbe  corporation,  but,  aa  the  effect 
was  to  change  the  boundaries  of  tbe  school 
district  also,  and  as  tbe  amendment  of  section 
isao  waa  made  after  tbe  passage  ot  tbe  act 
of  October  26,  1882,  It  must  be  presumed  that 
tbe  legislative  assembly  was  cognizant  of  and 
r^erred  to  the  prior  act  tai  tbe  system  of 
school  laws,  and  tiiat  1^  mftking  use  ot  the 
phrase,  "or  when  any  district  shall  be  divided 
Into  two  or  more  parts  for  school  purposes," 
that  body  meant  a  dlvtalon  by  either  of  such 
methods,  any  other  construction  would  render 
Ibe  phrase  snperfluoua  and  meanlngtess.  In 
Tiew  of  ttato  constmctlon,  can  tbe  county  su- 
perintendent apportion  tbe  school  ftmd  of  a 
dtetrict  wblcb  had  been  dirlded  by  a  legislative 
act  without  an  adjustment  of  tbe  fund  by  the 
boards  of  dbnctors  of  the  districts  Interested 
tiierdn,  or  by  a  board  of  arbitrators  In  case  of 
dlsagreementT  The  latter  danse  of  subdivi- 
sion 4  of  section  2580  jHOTldea  that  tbe  five- 
mill  county  school  tax  and  the  Irreducible  state 
school  fund  shall  be  divided  In  proportion  to 
the  nnmber  of  persons  between  tbe  ages  of  4 
and  20  years  who  axe  actual  reddents  of  tbe 
district  at  tbe  time  of  the  division  of  such 
funds.  Tbat  aubdivtolon  also  prescribes  the 
mode  which  Is  to  be  pursued  by  the  boards  of 
dlrect(8«  in  the  division  et  the  assets  and  lia- 
bfflUea  of  tbe  divided  school  diatriet;  and,  op- 
en tbdr  teUnre  to  agree  upon  an  equltaMe  di- 
Tlsion  thereof  It  furtiwr  provides  for  tbe  ap- 
p(rfntment  of  a  board  of  aiWtmtors,  of  wblcb 
the  county  superintendent,  by  right  of  bis  of- 
fice, to  constituted  a  member,  and  the  chalmuiB 
thereof.  Tbe  statute,  having  prescribed  the 
persons  wbo  rtxmld  make  thto  equltaMe  ^vi- 
sion, bnpUedly  preludes  all  othera  from  taking 
any  part  tbodn,  and,  thto  bdng  so,  by  what 
legal  rl^t  can  tbe  comity  superintendent  make 
tiie  ^vision  exc^  aa  a  member  of  tbe  board 
of  arbitrators?  But,  assumhig  that  thto  fund 
to  no  part  of  the  assets  <tf  a  dtatrict  until  It  has 
been  apportioned  to  and  received  by  It,  and 
Oat  tbe  latter  clause  of  subdlvlsimt  4  sanc- 
tions an  apportlonmmt  of  the  jiartlcular  fund 
hy  tbat  officer,  It  will  be  observed  tbat  such 
BubdiTlslon  also  provides  tiiat  tbe  division  shall 
be  made  In  proportkm  to  the  number  of  per- 
sona between  tbe  ages  of  4  and  20  years  who 
are  actual  residents  of  tbe  district  at  the  time 
tt  to  made.  Thto  provlshm,  fairly  Intenneted, 
evldHitly  means  tbat  Ibe  fund  to  be  dMded 
must  bear  the  same  proportion  to  the  amount 
awarded  to  tbe  new  district  tbat  the  whole 
number  of  persons  of  school  age  in  the  original 
district  bears  to  the  number  at  anch  persons  In 
the  territory  cut  off  from  It  The  district  was 
dlvKlea  Mtty  24.  188B,  when  the  act  of  tbe  leg- 
ialative  assctnMy  went  Into  effect,  and.  though 
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tlie  tenttoiy  cut  oflF  by  ttw  act  was  not  organ- 
ized until  tbe  6th  day  of  the  gocceeding  month, 
wben  a  board  of  acbool  dlrectms  and  clerk 
were  elected  therein,  the  board  of  directors  and 
clerk  ia  diatrfct  No.  1,  hj  express  provision 
of  tbe  statute,  continued  to  act  for  the  new 
district  until  lt>  ocsanizatlon.  Sectkm  2500, 
Bubd.  4. 

The  record  shows  that  there  were  150  per^ 
sons  of  school  age  In  district  No.  2  at  the  time 
of  tbe  division,  but  It  does  not  appear  bow 
many  persons  of  that  age  there  were  in  school 
district  No.  1  at  that  time.  Tbe  statute  re- 
quires the  clerk  of  each  school  district  to  en- 
roll annually,  for  school  purposes,  all  persona 
in  hlB  district  over  4  and  under  20  years  of 
age,  and,  when  completed  so  as  to  show  the 
names  and  ages  of  socb  persons,  to  submit  the 
enrollment  made,  tmder  oath,  to  the  directors 
and  citizens  of  the  district  at  the  regular  an- 
nual meeting  In  March,  for  necessary  correc- 
tion, and,  after  being  corrected,  to  retain  the 
same  In  his  office,  and  file  a  copy  thereof  with 
the  county  superintendent  not  later  than  tbe 
15th  of  that  month.  Sftctlon  2619.  subd.  5. 
The  school  clerk  of  district  No.  1.  In  pursu- 
ance'of  this  provision,  made,  and  on  March  13, 
1895,  filed  in  the  office  of  the  county  superln- 
tendent,  his  annual  census  report,  from  which 
It  appears  that  there  were  at  that  time  19,471 
persons  of  school  age  In  the  district;  but,  as- 
suming that  the  census  thus  nuiile  Is  presumed 
to  show  the  number  of  persons  in  the  district 
at  all  times  during  the  school  year  In  which  It 
was  prcpared,--and  this  presumption  Is  rea- 
sonable, since  there  is  no  authority  for  taking 
another  coisus,— it  does  not  appear  that  any 
of  the  150  persons  residing  In  district  No.  2 
were  enrolled  In,  or  that  their  names  were 
found  upon,  tbe  annual  census  of  school  dis- 
trict No.  1.  The  rule  is  well  settled  that  in 
mandamus  proceedings  the  altematlve  writ, 
which  is  in  the  nature  of  a  complaint,  must 
show  a  clear  right  to  the  performance  of  the 
public  duty  which  is  sought  to  be  enforced. 
MerrUl,  Maud.  §  255;  Wood,  Mand.  17;  Mob. 
Maud.  206.  It  Is  another  rule,  equally  well 
settled,  that  It  Is  unnecessary  to  allege  In  a 
pleading  any  facts  the  existence  of  which  tbe 
law  will  presume  (Bliss,  Code  PL  [3d  Ed.]  S 
175) ;  and,  since  the  law  presumes  that  official 
duty  has  been  regularly  performed  (Hill's  Ann. 
Laws  Or.  S  776,  subd.  15),  it  was  unnecessary 
to  allege  any  f&cts  showing  the  method  by 
which  the  county  superintendent  arrived  at  the 
conclusion  that  there  were  150  persons  of 
school  age  In  district  No.  2.  While  these  facts 
need  not  be  averred  in  the  alternative  writ  by 
reason  of  tbe  presumption,  yet  such  presump- 
tion Is  not  conclusive,  and,  the  defendant's  re- 
turn having  tendered  an  Issue  challenging  the 
right  of  the  clerk  of  school  district  No.  2  to 
make  the  report,  the  issue  presented  became 
one  of  fact,  to  establish  which  tbe  burden  was 
cast  upon  the  defendant  (Bank  v.  Berold,  74 
Cal.  603,  16  Pac.  507);  and,  the  agreed  state- 
ment of  facts  showing  a  want  of  compliance 
with  the  terms  of  tbe  statute^  the  clear  tight 


to  tbe  performance  of  tiie  public  dntr  bu  not 

been  established. 

It  may  be  conceded  that  a  school  district 
has  no  vested  right  to  the  money  arising  from 
tbe  levy  of  the  county  school  tax,  or  Interest 
on  the  Irreducible  state  school  fund.  untU  the 
money  has  been  segregated  and  apporttoned 
to  the  district;  but  it  has  an  Inchoate  right  to 
the  funds,  and  by  mandamus  may  compel  a 
division  thereof  by  apportionment  based  upon 
tbe  annual  census  of  the  school  derk.  The 
right  to  this  fund  Is  not  in  the  child,  tbough 
a  p&r  capita  division  Is  made  for  his  ben^t: 
for,  if  It  were  so,  It  would  follow  that  the 
child,  by  removing  from  the  district  at  any 
time  within  the  year  after  be  was  enrolled, 
and  before  the  fund  had  been  expended,  could 
take  his  portion  tiiereof  with  him  to  another 
district  In  the  county;  and,  if  he  oould  do  that, 
he  could,  on  the  same  reasoning,  take  It  to 
any  district  In  the  state.  True,  he  may  re- 
move to  another  district,  and  thus  Increase 
the  number  of  school  children  therein  entitled 
to  the  school  fund  under  another  coisos,  but, 
except  in  case  the  district  is  divided,  no  part 
of  the  fund  which  the  district  received  In  con- 
sequence of  his  residence  can  be  diverted  to 
the  use  of  another  district  on  account  of  snch 
removal;  and.  If  all  of  the  children  moved 
out  of  tbe  school  district  after  the  annual  cen- 
sus had  been  taken,  but  before  tbe  fund  re- 
ceived in  consequence  of  tbelr  enumeration 
had  been  expended  In  their  education,  the 
money  thus  received  would  have  to  be  re- 
turned to  the  county  treasury  for  reapportion- 
ment (Hill's  Ann.  Laws  Or.  |  2eck);  thus 
showing  that  the  right  Is  not  In  the  child,  but 
In  the  district,  as  an  agent  of  the  state.  In 
trust  for  his  education.  When  a  district  has 
been  divided,  and  the  duty  of  educating  a  part 
of  the  school  children  has  been  cast  upon  an- 
other district,  fair  dealing  demands  an  equita- 
ble division  of  this  fund,  and  our  statute  has 
presorlbed  tbe  method.  No  provlslMi  la  made 
for  taking  another  census  as  the  basis  of  this 
division,  and  hence  it  Is  fair  to  presume  that, 
since  the  clerk  Is  required  to  state  the  name 
and  age  of  each  child  In  bis  annual  airoll- 
ment,  the  number  so  found  shall  be  deemed 
the  number  actually  residing  In  his  district 
at  all  times  during  the  ensuing  school  year, 
and  upon  a  division  of  the  district  the  num- 
ber of  children  In  each  part  wotild  be  easy  of 
ascertainment  from  an  inspection  of  the  <derk's 
census  roll  on  file  in  his  office.  It  Is  also  fair  to 
presume  that  the  county  superlntead^t  Is  au- 
thorized to  divide  the  fund  apportioned  to  a 
district  upon  receiving  the  statement  of  the 
number  of  school  children  In  each  part  after 
a  division  from  the  boarda  of  directors,  or. 
upon  their'  failure  to  agree,  from  the  board  of 
arbitrators,  and  to  apportion  the  school  fund 
to  the  respective  districts,  not  upon  a  new  en- 
rollment, but  upon  the  basis  of  the  old.  In  ac- 
cordance with  the  directors'  agreement  or  the 
arbitration;  but,  in  the  absence  of  such  a 
settlement  by  or  In  behalf  of  the  districts,  we 
fall  to  find  any  authority  In  tbe  statute  b; 
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which  the  acbool  superlntoident  could  divide 
this  fund. 

Cotmsel  for  the  respondent  contends,  In  his 
argument,  that,  the  county  si^erlntendent- 
havlng  drawn  an  order  which  was  payable  out 
of  a  particular  fund,  tlie  apportionment  of 
which  was  solely  within  his  power,  it  Is  the 
duty  of  the  county  treasurer,  upon  whom  the 
order  Is  drawn,  to  pay  It  on  presentation,  and 
that  he  Is  precluded  from  questioning  the 
right  of  the  county  superintendent  to  issue  the 
order,  except  In  a  direct  proceeding  to  review 
bis  action,  even  though  he  may  have  erred  in 
bis  construction  of  the  law.  The  rule  of  law 
contended  for  Is  not  applicable  unless  the 
county  superintendent,  in  drawing  the  order, 
was  exerdring  Judicial,  and  not  ministerial, 
functions.  Hill's  Ann.  Laws  Or.  S  585;  Peo- 
ple V.  Bush,  40  CaL  344;  Thompson  v.  Mult- 
nomah Co.,  2  Or.  34.  "As  a  general  rule," 
saj-a  Mr.  Throop  in  his  work  on  Public  Offi- 
cers (section  5!^),  "judicial  and  quasi  Judicial 
acts  are  conclusive,  except  when  a  method  of 
reviewing  the  same  Is  given  by  statute;  and 
then  they  are  conclusive  for  every  purpose,  ex- 
cept for  the  purpose  of  such  a  review."  Where 
the  law  authorizes  a  person  to  hear  and  deter- 
mine issues  between  parties,  the  granting  or 
refusal  of  the  relief  demanded  therein  Is  a 
Judicial  act,  but  where  a  power  vests  in  Judg- 
ment or  discretion,  so  that  It  is  of  a  judicial 
nature  or  character,  but  does  not  involve  the 
exercise  of  the  functions  of  a  Judge,  or  Is  con- 
ferred  upon  an  officer  having  no  authcMlty  of 
•  Judicial  characttf,  the  expression  used  Is 
generally  "quasi  Judicial";  so  that  where,  in 
the  exercise  of  a  power,  an  officer  Is  vested 
with  a  discretion,  his  act  is  regarded  as  quasi 
Judicial.  Tbroop,  Pub.  Off.  $  653;  U.  S.  v. 
Arredondc^  6  Pet  681;  U.  8.  r.  California  & 
O.  Land  Co..  148  U.  8.  81,  13  Sup.  Ct.  45a 
But  if  an  officer  or  board,  vested  by  law  vrith 
a  cUscretion,  act  In  excess  of  the  power  con- 
ferred, and  audit  a  claim  which  la  not  legally 
chargeable  against  the  corporation  for  which 
he  or  It  acts,  flie  treasurer  thereof  may  refuse 
to  pay  an  order  drawn  upon  him  as  evidence 
of  the  amount  so  awarded.  Tbroc^,  Pub.  Oft. 
i  554.  "If  the  demand  for  which  the  war- 
rant is  drawn,"  says  Norton,  J.,  In  Keller  v. 
Hyde,  20  Cal.  593,  "was  not  legally  charge- 
able against  the  county,  the  treasurer  may 
show  this  fact  In  answer  to  a  demand  for  a 
mandate  to  compel  him  to  pay  it.  The  party 
asking  the  mandate  must  be  entitled  to  the 
money,  as  against  the  county,  of  which  the 
treasurer  is  only  the  disbursing  &gent,  or  the 
mandate  will  be  refused."  If  the  person  do- 
ing an  act  is  a  ministerial  office*  only,  and  not 
vested  by  law  with  a  discretion  to  grant  or 
deny  the  subject-matter  demanded,  his  act  is 
not  conclusive,  and  be  must  show  in  justifica- 
tion that  he  has  acted  within  the  provisions 
of  the  statute  conferring  the  power,  and,  if 
he  has  not  done  so,  be  is  liable  to  the  person 
spedally  Injured  thereby  (Mechem,  Pub.  Off. 
S  661;  Flonmoy  v.  City  of  Jeffersonville,  70 
Am.  Dec  468;  Bobhiaon  t.  Chamberlain,  90 


Am.  Dec  713);  while  Judicial  and  quasi  judi- 
cial officers  are  not  liable  to  private  action  for 
acts  within  their  jurisdiction  (Mechem,  Pub. 
Off.  S  619).  "l^e  duty  is  ministerial,"  says 
Clopton,  J.,  In  Grlder  v.  Tally.  54  Am.  Rep. 
65,  "wh^  the  law,  exacting  its  discharge,  pre- 
scribes and  defines  the  time,  mode,  and  occa- 
sion of  its  performance  with  such  certainty 
that  nothing  remains  for  Judgment  or  discre- 
tion. Official  action,  the  result  of  performing 
a  certain  and  B[)eclfic  duty  arising  from  desig- 
nated facta,  is  a  ministerial  act"  The  stat- 
ute prescribes  the  time  and  mann^-  of  making 
the  apportionment  with  such  certainty  that 
nothing  remains  for  the  judgment  or  discre- 
tion of  the  county  superintendent  (subdivlMon 
5,  i  2590,  supra),  and  hence  that  officer,  in 
drawing  the  order  In  questlcai,  was  perform- 
ing a  ministerial  duty  only.  This  order  being 
presumably  regular  upon  Its  face,  the  county 
treasurer  would  have  Incurred  no  personal  Ua- 
bllity  If  be  had  paid  It  without  notice  of  facts' 
sufficient  to  put  an  ordinarily  prudent  treas- 
urer upon  inquiry  which,  If  diligently  prose- 
cuted, would  lead  to  a  discovery  of  the  Ille- 
gality of  the  claim  upon  which  the  order  was  ■ 
founded  (Los  Angeles  Co.  v.  I^nkershim 
(Cal.)  35  Pac.  153,  556);  but,  havhig  received 
such  information,  and  being  notified  that  he 
would  be  held  personally  liable,  It  was  the 
duty  of  the  county  treasurer,  if  he  bad  any 
reasonable  doubt  upon  the  subject,  to  contest 
the  payment  It  follows  that  the  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  deny  the  peremptory  vnlt; 
and  It  is  so  ordered. 


MABKET  ST.  RY.  CO.  v.  HBLLMAN  et  al. 
(8.F.14.)  . 

(Siqveme  Coart  of  Oallfomia.    Oct  19.  1895.) 

Btbjcet  Railroads — Coitbolidatiom — Vauditt  of 
Prooeedinos —  Notice  — Votiso  Btook  —  Fhox- 
lES  — Ckeatino  Bonded  Dbbt — Liabilitt  tor 
Debts  of  Constituekt  Coupanies. 

1.  Civ.  Code,  I  288,  which  went  into  effect 
January  1,  1873,  provides  that  no  corporation  in 
ezistence  before  such  date  Is  affected  oy  Id.  div. 
1,  pt  4,  relating  to  corporations  and  authoritiog 
the  consolidation  of  railroad  companies  (section 
473),  unless  such  existing  corporations  elect  to 
continue  their  ezistence.  as  allowed  by  section 
287.  The  second  clause  of  section  288  provides 
that  the  "laws  under  which  bqcIi  corporations 
exist  are  applicable  to  such  corporations,  and  are 
repealed,  suoject  to  the  provisions  of  this  sec- 
tion." Sections  401,  403,  show  an  intent  to  lim- 
it the  effect  of  the  first  clause  of  section  288  by 
providing  that  corimrations  existing  before  the 
Code  took  effect  ooald  extend  the  term  of  their 
existence  to  50  years,  and  by  declaring  that  that 
part  of  the  Code  relating  to  corporations  gener- 
ally should  be  applicable  to  every  corporation, 
"unless  such  corporation  is  excepted  from  its 
operation,  or  unless  a  special  provision  is  made," 
in  which  case  "the  special  provision  prevails." 
Held,  that  all  prior  laws  regulating  corporations 
were  repealed,  except  the  laws  governing  their 
"formation"  and  "existence,"  and  that,  with  the 
exception  of  {novisions  relating  to  such  matters, 
the  provisions  of  Civ.  Oodfe,  div.  1,  pt  4jrelating 
to  corporations,  and  including  section  473,  relat- 
ing to  consolidation  of  railroad  con^tanlea,  apply 
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egaall7  to  corporationa  formed  before  and  aft^ 
the  Code  took  effect 

2.  Civ.  Code,  {  288,  proTidea  that  no  corpo- 
ration formed  before  the  Code  took  effect  ^'ia 
affected  by  the  prOTtsions  of  part  4  of  division  1- 
of-  this  Code,  nuless  sncb  corporation  elects  to 
continue  its  existence  nnder  it  as  provided  in  sec- 
tion 2ST;  bat  the  laws  under  which  such  corpora- 
tions were  formed  and  exist  are  applicable  to 
all  such  corporations,  and  are  repealed,  subject 
to  the  prorlaaons  of  this  sectiOD/*  Division  1,  pt 
4,  tit.  3,  S  473,  authorizes  the  consolidation  of 
railroad  corporations,  and  title  4,  i  510,  which  was 
adopted  after  the  adoption  of  the  main  body  of 
the  Code,  proTides  that  street  railroads  are  gov- 
erned by  title  3,  so  far  as  applIcaUe.  Beld.  that 
all  prior  laws  relating  to  street  railroads,  ex- 
cept laws  regulatine  their  formation  and  exist- 
ence, were  repealed  by  section  288,  and  that, 
therefore,  stction  473,  authorising  eonsolldatioD 
of  railroad  corporationB,  applies  to  street  rail- 
roads. 

3.  Under  Const.  1879.  art.  12,  i  1,  providing 
that .  all  laws  in  force  concerning  corporationa 
"may  be  oltered  from  time  to  time  or  repealed," 
power  was  conferred  to  enact  Civ.  Code,  j  473, 
Authorizing  the  consolidation  of  railroad  corpora- 
tions without  the  consent  of  all  stockholders,  if 
the  consent  of  holders  of  three-fourths  in  value 
•of  the  stock  of  each  corporation  is  obtained. 

4.  A  street-railway  company,  by  consenting 
to  consolidation  proceedings  taken  under  Civ. 
Oode,  i  473,  anthorising  consolidation  of  raflroad 
companies  on  consent  of  the  holders  of  three- 
fourths  in  value  of  all  of  the  stock  of  each  com- 
pany, and  by  transferring  all  its  inroperty  to  the 
new  company  so  created,  cannot  assert  that  the 
legislatuFe  could  not  authorise  consolidation 
without  the  cunsent  of  all  the  stockholders. 

6.  Where  corporations  are  consolidated  un- 
der Civ.  Code,  1  473,  the  resulting  corporation  is 
a  hew  and  distinct  body,  and  the  objection  that 
the  consolidation  woold  extend  the  existence  of 
the  constitiK^nt  corporations  beyond  the  statutory 
limit  is  without  merit 

6.  The  word  "stock,"  as  used  in  Civ.  Code,  8 
473,  authorizing  the  consolidation  of  railroad 
companies  when  the  consent  of  the  holders  of 
"three-fourths  in  value  of  all  the  stock  of  each 
corporation"  Is  obtained,  means  stock  actually 
subscribed  and  OQtstanding. 

7.  A  trustee  of  corporate  stock  has  the  le- 
gal title,  and  may  vote  the  stock  at  corporate 
meetings  without  acconntabilil?  to  any  hut  the 
cestui  que  trust   

&  Under  Civ.  Code,  t  280,  providing  that 
private  corporations  may  be  formed  for  any  pur- 
pose for  which  individuals  may  lawfully  asso- 
ciate themselves,  a  corporation  may  be  formed 
for  the  purpose  of  "baying,  selling,  and  dealing 
in  all  kinds  of  public  and  private  stocks,"  and  a 
purchase  by  a  corporation  so  formed  of  stock  in 
another  corporation  is  not  uttra  vires. 

9.  Where  a  corporation  is  legally  organized 
for  the  specific  purpose  of  dealing  in  land,  its 
power  to  hold  land  is  not  limited. 

10.  Under  Civ.  Code,  S  313,  providing  that 
shares  of  stock  of  a  deceased  peraoo  may  be  rep- 
resented by  his  executor,  the  executor  may  vote 
the  stock  ^thout  a  formal  transfer  tiiereof  to 
him. 

11.  Where  the  consent  of  a  stockholder  to  con- 
solidation of  the  corporation  with  othera  is  f:-\im 
through  an  agent  acting  under  a  defective  power 
of  attorney,  the  prin<^l,  by  surrenderinc  his 
old  stock,  and  accepting  corresponding  stock  in 
the  consolidated  corporation  with  foil  knowledge 
of  the  facts,  ratifies  the  act  of  the  agent. 

12.  Civ,  Code,  S  478,  requires  notice  of  con- 
solidation of  railroad  companies  to  be  published 
for  "one  month"  in  a  newspaper  in  each  county 
tlm)ngh  which  the  road  runs,  and  for  the  same 
length  of  time  in  one  published  In  Sacramento 
and  in  two  published  jn  San  Francisco.  Held. 
that  a  notice  of  the  consolidntiou  of  street 
railroads  poblishod  five  consecutive  times  in  a 
we^Iy  iMper  published  in  the  cotmty  where  the 


roads  were  situated,  and  in  a  Sacramoita  dallr, 
except  Sundays,  from  October  18th  to  November 
17th,  inclosive,  and  in  two  San  Franctoco  papers 
daily  for  more  than  a  month,  is  sufficient 

13.  Where  stieet-railroad  companies  are  con- 
solidated under  Civ.  Code,  f  473,  the  ontatanding 
liabilities  of  the  constituent  companies  cannot 
be  transferred  to  the  new  corporation  without  the 
consent  of  tiie  creditors  of  such  companies. 

14.  Under  CSv.  Code,  f  473,  providing  that  the 
consolidation  of  railroad  companies  therd^  au- 
thorized shall  not  relieve  such  companies  from 
their  joint  UabiUties,  the  obligations  of  the  con- 
stituent companies,  though  not  primary  liabili- 
ties of  the  consolidated  company,  are  charges 
on  its  property,  which  such  company  may  proper- 
ly consider  as  debts,  within  section  309,  forliid- 
ding  a  corporation  to  create  debts  in  excess  of  ita 
Bulocribed  capital  stock. 

IB.  Civ.  Code,  9  303,  provides  that  a  corpora- 
tion may  provide  in  its  by-laws  a  "mode  of  voting 
by  proxy,  and  section  312  provides  that  at  all 
elections  hod  "for  any  purpose,"  the  participants, 
"in  person  or  by  proxy,"  mast  be  members  or 
bona  fide  stockholdera.  Held,  that  proxy  votes 
cast  at  an  election  to  create  a  bonded  debt  in 
comphance  -  with  a  by-law  allowing  rotes  by 
proxy,  if  the  same.  In  writing,  signed  the 
stockholder,  are  filed  with  the  secretary,  wete 
valid. 

16.  In  a  proceeding  by  a  street-railway  com- 
pany consolidated  under  Civ.  Code,  f  473,  to 
enfwce  a  contract  for  the  pnrcbase  of  its  btmds, 
the  validity  of  the  consolidation  cannot  be  at- 
tacked, section  358  providing  that  the  incorpora- 
tion of  any  oompany  claiming  in  good  faith  to  be 
a  corporation,  and  doing  business  as  sucli,  or  its 
right  to  exerdse  conxvate  powers,  "shall  not  be 
inquired  into  oollatersllr."^  Per  Hoiristnit 
dissenting. 

In  bank.  Commls  si  oners'  dedslon.  Ap- 
peal frcoa  niperlar  court,  city  and  coonty  of 
San  Francisco;  WUUam' T.  Wallace,  Judge. 

Proceedings  on  an  agreed  case,  submitted 
wlthoat  action,  to  determine  the  liability  of 
I.  W.  Hellman  and  others  on  a  ccmtract  for 
the  purchase  of  boaOs  of  the  Bfarket  Street 
Railway  Oompany.  From  a  judgment  tor 
the  company,  L  W.  Hellinan  and  othera  ap- 
peal. Affirmed. 

Robert  Y-  Hayne  and  J.  Howard  Smltli, 
toe  appellants.  J.  P.  Langhome,  amicus  cn- 
rtee.   J.  E.  Foulds,  for  respondent 

SKARLS,  O.  Thto  is  an  appeal  from  a 
judgm^it  in  favor  of  plaintiff  upon  an  agreed 
case,  submitted  In  accordance  with  the  pro- 
visions of  aectloif  1138,  Code  Olr.  Proc  The 
plaintiff,  the  Market  Street  Raflway  Com- 
pany, claimed  to  be  a  consolidated  corpora- 
tion; the  result  of  proceedings  taken  by  11 
constituent  corporations  under  sections  473 
and  510  of  the  CItII  Code  of  the  state  of 
California.  After  consummating  ita  eonsol- 
idat'on  and  obtafaiing  its  final  certlflcatea,  it 
took  proceedings  for  the  Issuance  of  bonds 
secured  by  a  mortgage  or  deed  of  trust  up- 
on aU  Its  pnq>erty,  which  mortgage  or,  deed 
of  trust  was  made  to  the  Union  Trust  Com- 
pany of  San  Fran^Bco.  It  then  made  and 
entered  into  a  contract  with  the  defendants 
herein  for  the  sale  to  them  of  91,000,000 
worth  of  said  bcmds,  for  which  defendants 
were  to  pay  the  sum  of  91,000,000,  subject 
however,  to  the  conditions  ezpreaaed  in  the 
contract  in  the  following  terms:  *—  •  ^ 
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On  tbe  express  eondttlon  that  the  amalgama* 
tlon  and  conaoUdBtton  of  aU  of  said  otm- 
stitnoit  coiporatlons  into  tbe  Market  Street 
Railway  Oompany,  above  mentioned,  was 
properly  and  leg^y  effected,  and  tbe  said 
Market  Street  Railway  Company  is  a  dnly 
amalgamated,  consolidated,  and  Incorporated 
cwporatlon,  and  the  legtthnate  sacceeaor  of 
all  of  said  amstltaent  corporations,  and  tbe 
owno*  of  all  tbe  property  formeriy  owned 
by  said  C(»istitnent  corporations,  respective- 
ly, and  enticed  to  dispose  of  and  incumber 
tbe  same  as  against  every  one,  including  all 
and  every  of  tbe  stockholders  of  said  con- 
sUtnent  corporations,  and  of  each  ot  tbem, 
and  that  all  the  proceedings  authorizing  tbe 
Issuance  of  said  bonds  were  jp^operty  and 
l^ally  taken,  and  that  tbe  said  bonds  are 
valid  bonds  of  said  Market  Street  Railway 
Company,  and  are  properly  secured  by  said 
mortgage  or  deed  of  trust  upon  all  tbe  prop- 
er^ mentioned  and  described  therein,  and 
that  said  mortgage  or  deed  of  trust  Is  a  valid 
security  upon  all  tbe  property  mentioned 
and  described  therein  for  the  payment  of 
said  bonds,  according  to  the  tenor  thereof." 
Hie  plaintiff  tendered  the  bonds  to  the  de- 
fendants, who  refused  to  accept  and  pay  for 
them  aptm  tbe  ground  of  their  supposed  fn- 
ralidity,  and  thereupon,  and  for  tbe  purpose 
of  avoiding  the  expense  and  delay  of  an 
ordinary  action  at  law  to  determine  tbe  lia- 
bility of  the  defendants  to  purchase  said 
bonds,  the  agreed  statement  herein  was  pre- 
pared, and  the  controversy  submitted  to  the 
superior  court  without  action.  The  cause 
comes  up  on  the  Judgment  roll,  Bnpp(n-ted  by 
a  bill  of  exceptions,  the  appeal  having  been 
brought  within  60  days  next  aftor  tbe  entry 
of  Judgment. 

Tbe  first  point  made  by  appellant  in  fav<»- 
of  reversal  Is  that  tbe  consolidation  was  not 
l^Uy  effected  for  the  reasons: 

1.  Some  of  the  constituent  corporations 
were  organized  under  tht^  statutes  in  force 
prior  to  tbe  adoption  of  tbe  Civil  Code,  and 
did  not  continue  their  existence  under  such 
Code,  and  hence  that,  under  section  28S  of 
Bucb  Civil  Code,  tbese  corporations  were  In- 
dependent of  and  not  subject  to  Its  provt- 
Blons,  and  could  not  consolidate  with  other 
corporations  by  virtue  of  the  authority  there- 
in glv&n  so  to  do.  The  Potrero  &  Bay  View 
Railroad  Company  was  organized  In  18(36, 
under  an  act  entitled  "An  act  to  provide  for 
tbe  Incorporation  of  railroad  companies  and 
the  management  thereof,"  etc.,  approved 
May  20,  1861,  and  of  tbe  several  acts  sup- 
plementary to  and  amending  the  same. 
The  City  Railroad  Company  was  incorporat- 
ed In  1863.  The  Central  Railroad  Company 
wag  incorporated  as  a  street  railroad  com- 
pany In  1862.  The  three  corjwratlons  above 
mentioned  were  all  incorporated  prior  to  the 
adoption  of  the  Civil  Code,  and  were  con- 
stituent corporations,  with  eight  others  or- 
ganized under  said  Civil  Code,  In  the  amal- 
gaiaated  and  consolidated  corporatioo,  plaintiff 


herdn.  If  we  read  the  record  correctly,  tbe 
Olty  Railrcnd  Company  and  the  Cmtral  Ball- 
road  Company  elected  to  coptlnne  their  ex- 
istence under  aectlon  287  of  the  Oliil  Code, 
while  ttie  Potr»o  &  Bay  View  Railroad  Com- 
pany has  not  done  so.  Section  28&  of  tbe 
<^vU  Code,  whi6b  took  efCect  at  12  o'clock 
noon,  on  January  1,  1873,  provides  as  fol- 
lows: "No  corporation  formed  or  existing 
befwe  twdve  o'clock  noon  of  the  day  upm 
which  this  Code  takes  effect  Is  affected  by 
tbe  provislims  of  part  4  of  division  first  of 
this  Code,  unless  such  corporation  elects  to 
continue  its  existence  under  it  as  provided 
In  section  287;  but  the  laws  under  wbtcb 
such  corporations  were  formed  and  exist  are 
applicable  to  all  Buch  corporations,  and  are 
repealed,  subject  to  the  provisions  of  this 
section.**  The  first  clause  In  tbe  foregoing 
section  la  certainly  broad  enough  to  apply 
to  all  then  existing  corpoiatlonB  wblcfa  should 
not  elect  under  tbe  previous  section  to  con- 
tinue theh:  existence  vmAer  tbe  Code.  Wb^ 
however,  we  consider  the  probable  object  of 
the  legkdatnre  In  its  passage,  in  connection 
with  the  latter  clause  of  the  same  section, 
and  with  other  sectlouB  in  the  same  title,- 
we  are  led  to  doubt  the  legislative  Intent  as 
broadly  expressed  in  tbe  first  clause  of  sec- 
tion 28S.  We  must  bear  In  mind  that,  un- 
der the  constitution  of  18^,  eorptnations 
could  be  formed  under  general  laws,  but 
could  not  be  created  under  special  acts,  and 
that  ail  laws  pursuant  to  tbe  section  {sec- 
tion 31,  art.  4)  were  subject  to  amendment 
or  repeal.  Under  that  provision  of  the  ccm- 
stltution,  general  laws  had  been  enacted  for 
the  formation  of  corporations,  specifying 
their  powers,  tbe  mode  of  their  exercise,  etc. 
Tbese  laws  constituted  the  charters  under 
which  corporations,  when  organized  pursu- 
ant to  tbem,  acted.  The  laws  conferred  and 
measured  their  powers,  and  prescribed  the 
mode  of  their  exercise.  The  Codes,  when 
adopted,  constituted  a  comprehensive  system 
of  laws,  and  repealed  all  existing  statutes 
not  specially  saved  from  their  operation.  To 
save  existing  corporations  from  annihilation, 
we  may  fairly  presume,  was  the  paramount 
object  of  the  leglslatura  Hence  this  sec- 
tion. But  the  latter  clause  of  tbe  same  sec- 
tion throws  light  upon  the  more  general  dec- 
laration of  the  first  clause,  tt  Is  as  follows: 
"But  the  laws  under  which  such  corpora- 
tions were  formed  and  exist  are  applicable 
to  all  such  corporations,  and  are  re[>ealed, 
subject  to  the  provisions  of  this  section." 
Now,  tbe  laws  under  which  corporations 
were  formed  and  existed  constituted  but  a 
small  portion  of  the  whole  body  of  laws 
which  related  to  and  controlled  corporate 
action.  As  only  those  laws  under  which 
corporations  were  formed  and  existed  were 
saved,  it  must  follow  that  the  residue  of 
such  laws  were  repealed,  whether  consistent 
with  the  Code  or  not  Section  20,  Civ.  Code, 
is  as  follows:  "No  statute,  law,  or  rule  is 
continued  in  force  because  It^ls  consistent 
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^th  the  proTlflions  of  this  Code  on  the  same 
mibject;  but  In  all  casee  proTlded  for  by 
this  Code,  all  statutes,  laws,  and  rules  here- 
tofore in  force  in  this  state,  whether  con- 
sistent or  not  with  the  provisions  of  this 
Code,  unless  expressly  continued  In  force  by 
It,  are  repealed  or  abrogated."  To  enumer- 
ate all,  or  any  consldferable  part  of,  the  pro- 
visions of  law  applying  to  and  regulating 
the  conduct  of  coiporations,  some  of  which 
were  penal  In  character,  and  which  in  no 
wise  related  to  their  formation  or  existence, 
would  be  a  work  of  supererogation.  It  la 
sufficient  to  say  that  they  were  not  saved 
by  the  Code,  and  hence,  having  ceased  to 
exist,  there  are  no  regulations  binding  upon 
corporations,  unless  the  provisions  of  the 
CivU  Code  and  the  several  amendments 
thereto  are  applicable.  We  are  of  opinion 
the  clause  in  section  288,  that  "No  corpora- 
tion formed,"  etc.,  is  affected  by  the  provi- 
sions of  part  4,  when  read  in  the  Ught  of 
the  later  clause  in  the  same  section,  and  in 
the  light  of  other  provisions  of  the  same  ti- 
tle and  part,  and  must  be  construed  as  re- 
lieving existing  corporations  only  from  such 
provisions  as  were  saved  to  them  from  exlst- 
Ing  laws,  viz.  those  relating  to  their  forma- 
tion and  nistence.  In  the  interpretation  of 
statutes,  force  and  effect  should  be  given  to 
every  part  thereof,  where  it  can  be  done, 
and  the  natural  import  of  words  is  their  lit- 
eral sense;  but  where  it  Is  apparent,  from 
the  language  used  or  from  the  contert,  that 
words  are  used  hi  a  restricted  sense,  and 
such  sense  Is  essential  in  order  to  give  force 
and  efFect  to  other  provlalous  of  the  same  stat- 
ute, then  the  literal  sense  is  not  controlling. 
"The  mere  literal  constmctlon  of  a  section 
In  a  statute  ought  not  to  prevail.  If  it  is 
opposed  to  the  Intention  of  the  legislature 
apparent  by  the  statute.  •  •  •  General 
words  or  clauses  may  be  restricted,  to  effect- 
uate the  Intentimi,  or  to  harmonize  them 
with  other  express  provisions."  Suth.  St 
Const  S  246,  and  cases  there  cited.  The  ne- 
cessity of  a  restricted  construction  to  the 
first  clause  of  section  288  is  made  apparent 
by  the  subsequent  sections  in  the  same  title. 
Secticra  401  of  the  Code,  which  Is  a  part  of 
the  same  subject  title,  and  part  as  section 
288,  as  adopted  at  the  same  time,  reads  as 
follows:  "Every  corporation  heretofore  form- 
ed for  any  purpose  numerated  In  this  title 
for  which  corporations  may  be  formed  for 
a  period  of  time  less  than  fifty  years  may 
at  any  time"  extend  the  term  of  its  exist- 
ence to  60  yeara,  etc.  That  this  section  was 
Intended  to  apply  to  existing  corporations 
goes  without  saying. 

Again,  section  403,  the  last  section  In  title 
1,  which  relates  to  corporations  generally,  is 
as  follovrs:  "The  provisions  of  this  title  are 
applicable  to  every  corporation,  unless  such 
corporation  is  excepted  from  its  (iteration, 
or  unleas  a  special  provl^on  Is  made  Id  re- 
lation thereto  Inconsistent  with  some  provl- 
^oa  la  this  title,  in  which  case  the  special 


provision  prevails."  These  are  samplea,  se- 
lected frmn  others  which  might  be  cited,  tend- 
ing to  Illustrate  the  legislative  Intent  to  ap- 
ply the  provisions  of  this  part  <rf  the  Code  to 
existing  as  well  as  to  future  corporatl(ma,  ex- 
cept as  to  the  law  of  their  formatltm  and 
existence.  Part  4  of  division  1  of  the  ClvU 
Code  contains  a '  omiprebenslve  system  for 
the  organization,  existence,  and  duration  of 
corporations,  divides  them  Into  classes^  de- 
fines their  pow^  and  duties,  r^;ulates  the 
mode  in  whl(di  those  powers  are  to  be  exer- 
cised, and  in  which  their  duties  are  to  be 
discharged.  In  all  these  mattera,  relating 
to  future  conduct  no  reason  is  observed  why 
existing  corporations  should  not  be  governed 
by  the  same  laws  as  those  farmed  subse- 
quently to  the  adoption  of  the  Code,  and  for 
like  purposes,  ^o  say  that  they  shall  not  be 
Is  to  sdect  from  the  mass  of  entitles  known 
as  corporatliHis  a  class  to  which  legislative 
action  does  not  apply,  thus  constituting  par- 
tial and  special  legislation,  applying  only  to 
certain  units  In  the  class,  to  the  exclusion  of 
others  of  the  some  class.  This  would  amount 
to  an  arbitrary  discrimination  between  per- 
sons standing  In  the  same  relation  to  the  sub- 
jects of  legislation,  which  is  not  permissible.  As 
wassaid  InCltyof  PasadeDav.Stlmson,91Cal. 
288, 27  Pac  604:  "A  law  Is  consUtutional  and 
general  when  it  applies  equally  to  all  persons 
embraced  in  a  class  founded  upon  some  natu- 
ral, or  Intrlusdc,  or  constitutional  distinction. 
It  1b  not  geneml  or  constitutional  If  It  confers 
particular  privileges,  or  Imposes  peculiar  dis- 
abilities burdensome  conditions,  In  the  ex- 
ercise of  a  common  right  upon  a  class  of  per- 
sons arbitrarily  selected  from  the  genoal  body 
of  those  who  stand  precisely  in  the  same  rela- 
tion to  the  subject  of  the  law." 

Again,  waiving  all  question  as  to  tbe  ap- 
plication of  the  Civil  Code  as  originally  pass- 
ed, or  any  part  of  it  to  existing  corporations^ 
section  510,  as  adopted  hi  1874,  applied  the 
provisions  of  title  3  to  all  street  railroads  not 
especially  excepted  therefrom.  The  section, 
reads  as  follows;  "Street  railroads  are  gov- 
erned by  the  provisions  of  title  8  of  this  part, 
so  far  as  th^  are  applicable,  unless  such 
railroads  are  therein  specially  excepted." 
"Particular  expressions  qualify  those  which 
are  general."  Civ.  Code;  }  3534.  According 
to  this  rule  of  constructI<»i,  the  particular  ex- 
presdons  of  section  510  must  be  beld  to 
qualify  and  limit  the  meaning  of  section  2SS 
to  "the  laws  und^  which  such  ctHporatlons 
were  formed  and  exist"  snd  not  to  tbe  whole 
body  of  laws  ^lacted  for  the  government  and 
control  of  the  future  acts  and  conduct  of  cor- 
porations. 

Yet  again.  If  It  be  admitted  that  the  Code 
does  not  apply  to  any  corporations  organized 
before  Its  ad(q;>tion,  what  follows?  Simply 
this:  All  of  the  corporations  involved  In  the 
present  case,  except  one,  have  been  organized 
since  the  adoption  of  the  Code,  or  have  elect 
ed  to  continue  their  existence  under  It  and 
under  section  478  of  the  Civil  Code  are  au- 
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thorlzed  to  "consolidate  their  capital  stock, 
debts,  property,  assets,  and  franchises  In  such 
manner  as  may  be  agreed  upon  by  their  re- 
spectlTe  boards  of  directora"  As  to  the  one 
company  t^ganlzed  before  the  adoption  of 
the  ClTil  Code,  the  statute  of  1861  In  relation 
to  the  formation  of  railroad  companies  pro- 
Tldas  for  their  consolidation  In  precisely  the 
same  mamier  as  that  specified  In  the  Civil 
Code.  Hitt.  Gen.  Laws,  par.  8^.  Indeed, 
the  Code  prorlslon  was  but  a  re-enactment  of 
the  existing  law,  with  a  few  slight  changes 
of  verbiage,  none  of  which  go  to  any  es- 
sential requisite  In  a  consolidation.  We  are 
of  opinion  the  provisions  of  the  Civil  Code  In 
relatl(Hi  to  the  consolidation  of  railroad  cor- 
porations (sectlcm  473)  apply  equally  to  cor- 
porations formed  and  existing  before  and 
after  the  adoption  of  the  Civil  Code,  and  that 
section  510  applies  the  same  rule  to  the  con- 
solidation of  all  street-railroad  corporations. 

The  objection  that  the  proceedings  under 
which  the  consolidation  was  had  were  vio- 
lative of  the  constitutional  rights  of  noncon- 
sentlng  stockholders,  does  not  call  for  extends 
ed  comment  Section  1  of  artlde  12  of  the 
constitution  of  1879  provides  that:  *'C<m"- 
porations  may  be  formed  under  general  laws, 
bnt  shall  not  be  created  by  special  act.  All 
laws  now  In  force  in  this  state  concerning 
corporations,  and  all  laws  that  may  be  here- 
after passed  pursuant  to  this  section,  may  be 
altered  from  time  to  time  or  repealed."  The 
constitution  of  1849  contained  a  similar  pro- 
TiBl<Hi.  Under  them,  the  legislature  may,  by 
general  laws,  provide  for  the  organization  of 
corporati(His.  may  repeal  or  amend  and 
lAange  such  general  laws  at  will.  When  an 
hidividual  becomes  a  stockholder  In  a  cor- 
poration, it  Is  with  the  Implied  assent,  on  his 
part,  to  the  right  of  the  legislature  to  alter 
and  amend  the  law  within  the  scope  of  the 
constitutional  provision,  and  is  as  binding 
upon  htm  as  a  contract  to  like  effect  of  his 
own  making  would  be.  Authorities  drawn 
from  states  In  which  no  such  legislative  pow- 
er over  corporations  Is  reserved  are  Without 
application  to  cases  In  this  state.  The  power 
to  amend  comes  from  the  constitution,  and 
whether  the  act  of  1861,  under  which  some, 
of  the  corporations  were  formed,  provided  for 
such  amendments  or  not  Is  of  no  moment, 
as  the  power  of  the  legislature  to  change  the 
laws  of  corporate  exlstrace  and  powers  is 
not  dependent  on  statutory  reservation.  Cor- 
porations cannot,  without  the  consent  of  all 
their  stockholders,  consolidate  with  others, 
except  where  the  power  so  to  do  la  given  by 
their  charters,  or  by  a  general  statute,  exist- 
ing at  the  date  of  Incorporation,  or  In  those 
cases  where  the  right  is  reserved  by  con- 
stitutional or  statutory  provision  to  the  legis- 
lature to  alter  or  amend  the  charter.  There 
li  some  conflict  of  authority  as  to  the  power 
of  the  legislature  to  so  amend  the  statute  as 
to  authorize  corporations,  without  the  con- 
sent ot  all  the  stocklu^daB,  to  consolidate, 
tat  flit  might  ot  auttuMity  Is,  as  we  think, 


clearly  in  favor  of  the  position  that  it  may 
do  so,  and  that  the  legislature,  corporation, 
and  majority  are  not  subject  to  the  will  of 
dissenting  stockholdera  Oock,  Stock,  Stockh. 
&  Corp.  Law,  {  896;  Durfee  t.  Railroad  Co., 
5  Allen.  230;  Bishop  v.  Brainerd,  28  Conn. 
289;  Railroad  Co.  t.  Dudley.  14  N.  Y.  336; 
Mowrey  v.  Railroad  Co.,  4  Blsa  70,  Fed.  Caa. 
No.  9,891.  In  England  there  Is  no  restriction 
on  the  power  of  parliament  to  amend  a  char- 
ter. Heathcote  v.  Railway  Co.,  2  Macn.  & 
Q.  100;  MIcDonnell  v.  Canal  Co.,  3  Ir.  Ch. 
678.  In  this  state,  where  the  power  Is  ex-^ 
pressly  reserved  to  the  legislature  by  our  con- 
stitution, the  right  should  equally  exist.  The 
contract  of  the  sto^Jiiolders  was  made  In 
view  of  the  existence  of  oar  constitutional 
provision,  which  entered  Into  and  formed  a 
part  of  the  charter  as  ^ectnally  as  did  the 
sututes  nndw  which  Uie  cwpoxaHcHW  were 
organized. 

Again,  BO  fitr  as  the  Potrero  &  Bay  View 
Railroad  Company  la  concerned,  no  rational 
objection  can  be  urged  for  two  additional  rea- 
scHis:  (1)  Its  stockholders,  by  action  taken 
subsequent  to  the  consolidation,  ratified  and 
adopted  all  the  proceedings  relating  thereto. 
(2)  It  convciyed  aU  tts  proper^  to  the  new  oor- 
poratlon. 

The  other  two  corporations  formed  before 
the  adoption  of  the  Code,  viz.  the  City  Rail- 
road Company  and  the  Central  Railroad  Com- 
pany, having  elected  to  continue  their  exist- 
ence under  the  Civil  Code,  as  provided  In  sec- 
tion 287,  are  not  In  a  position  to  object. 

2.  It  Is  further  contended  that  the  consoli- 
dation of  the  several  corporations  "was  illegal 
and  void,  because  no  plan  or  manner  of  con- 
solidation was  agreed  to  In  writing  by  three- 
fourths  in  value  of  the  capital  stock  of  each 
constituent  corporation  as  required  by  section 
478  of  the  Civil  Code."  The  material  portion 
of  section  473,  which  confers  power  upon  cor- 
porations of  this  character  to  consolidate.  Is  as 
follows:  "Two  or  more  railroad  corporations 
may  consolidate  their  capital  stock,  debts, 
prt^rty,  assets  and  franchises  In  such  man- 
ner as  may  be  agreed  upon  by  their  respective 
boards  of  directora.  No  such  amalgamation  or 
consolidation  must  take  place  without  the 
written  consent  at  the  holders  of  three-fourths 
In  value  of  all  the  stock  of  each  corporation." 
The  section  further  provides  that  notice  of  the 
consolldaticn  must  be  given  In  the  manaer  pro- 
vided,  and  that  a  copy  of  the  new  articles  of 
Incorporation  must  be  filed  In  the  office  of  the 
secretary  of  state,  but  no  question  is  made  as 
to  a  compliance  with  these  provisions.  It  will 
be  observed  that  the  consolidation  may  be 
made  "In  such  mann»  as  may  be  agreed  npon 
by  their  re^>ectlve  boards  of  directors."  The 
terms  of  the  consolidatiMi  are  left  to  the  sev- 
eral boards  of  directors,  with  no  limitations 
upon  their  power  In  that  respect,  exc^t  that 
the  written  consent  of  the  holders  of  three 
fourths  of  all  the  stock  of  each  constituent 
corpwatlcHi  Is  essential  to  the  validitr  of  the 
coDBQUdation.   Stxne  objection  Is  made  to  the 
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suffldeocy  of  the  consent  by  stockholders, 
which  will  be  considered  hereafter.  For  the 
pnipoaes  of  the  present  emotion  It  may  be 
said  that  what  the  stockholderB  did  was  this: 
The  holders  of  oror  tiuee-foorths  in  Taloe  oC 
all  the  stock  In  eadi  corporation,  at  dates 
varying  from  September  5,  1898,  to  October 
13, 1893,  consented  in  writing  to  the  consolida- 
tion of  the  several  companies  (naming  them), 
"In  such  manner  as  may  be  agreed  upon  by 
the  reHpectiye  boards  of  directors  of  said  com- 
panies." Thereafter,  and  on  the  13th  day  of 
October.  1893,  tiie  boards  of  directors  of  the 
several  companies  executed  the  "articles  of 
consolidation,  amalgamation,  and  incorpora- 
tion," in  which  the  manner,  terms,  etc.,  of  the 
consolidation  were,  among  other  things,  fully 
set  out.  In  the  absence  ot  more  spaciflc  di- 
rections In  the  statote,  tbs  consent  of  the 
siockholdera  la  deemed  soflteiait  It  was  in 
the  nature  of  an  auUiorlzBtini  or  power  to  the 
directors  to  act,  and  might  as  well  be  executed 
before  actlMi  was  taken  by  the  latter,  as  as- 
sented to  at  the  time  or  subsequently.  The  au- 
thority given  was  broad  enough  to  cover  any 
action  that  might  be  agreed  upon  by  the  di- 
rectors, and  was  binding  upon  the  stockhold- 
ers. The  consolidated  corporation  became  a 
distinct  entity,— a  new  corpwatioD,— and  as 
such  might  be  organized  for  a  term  of  ESQ 
years,  irreq>eetlve  of  the  term  of  existence  of 
the  constituent  corporations.  California  S.  B, 
Co,  V,  Southern  Pac  R.  Co.,  67  Oal.  59,  7  Pac. 
123;  Railway  Co.  v.  Hooper,  76  Oal.  404,  18 
Pac.  599.  In  Maine  Cent.  B.  Co.  v.  Maine,  96 
U.  S.  499,  it  was  said:  "A  new  corporation 
may  be  as  readUy  created  by  the  imlon  of  two 
or  more  corporations,  as  by  the  union  of  Indl- 
TtdualB."  The  authorities  upholding  the  po- 
sition that,  upon  a  consolidation  of  corpora- 
tions, the  resulting  association  Is  a  new  corpo- 
mtlon,  are  to  be  found  In  large  numbers  ema- 
nating from  the  courts  of  many  states.  It  fol- 
lows that  the  objection  that  the  action  here 
taken  had  the  eOfect  of  extending  the  exist- 
ence of  the  constituent  corporations  beyond 
the  period  of  50  years  fixed  by  our  statute 
cannot  be  maintained. 

As  before  stated,  it  Is  objected  by  appellant 
that  the  requisite  number  of  stockholders  of 
many  of  the  c<xistituentB  did  not  consent  to  the 
consolidation,  and  the  objections  under  this 
head  are: 

(a)  In  some  of  the  corporations  a  portion 
only  of  the  stock  was  Issued,  and  In  estimating 
the  three-fourths  of  the  stockholders  whose 
consent  was  necessary  only  the  "outstanding 
stock"  was  taken  Into  the  account.  The  case 
of  the  Market  Street  &  Fairmount  Railway 
Company  will  serve  to  Illustrate  the  facts  ap- 
plicable to  all.  The  capital  stock  of  this  com- 
pany consisted  of  10,000  shares,  of  the  par 
value  of  $100  per  share,  of  which  number  of 
shares  only  2,050  were  ever  at  any  time  Issued 
or  outstanding.  The  holders  of  all  of  said 
2.0SO  shai-es  so  Issued  consented  In  writing  to 
the  consolidation.  This  Is  deemed  sufficient. 
When  aharea  of  a  corporatim,      a  majOTlty 


of  shares,  are  spoken  of  in  statutes,  It  usually 
refers  to  the  subscribed  or  issued  or  oatstand- 
ing  shares.  Sectioa  812  of  tbe  Civil  Code  pco- 
vldes  that  '^t  all  elections  or  votes  had  fbr 
any  purpose  there  must  be  a  majority  of  the 
subscribed  capital  stock  •  •  *  represented, 
either  in  person  or  by  proxy."  In  aAipting 
by-laws,  the  assent  of  stockholders  r^resoit- 
Ing  a  majority  of  all  the  snbscrtbed  coital 
stock  is  necessary.  Section  301.  The  liability 
ot  a  stockholder  for  the  debts  of  the  corpora- 
tion is  for  such  portion  as  his  share  bears  to 
the  whole  of  the  subscribed  capital  stock  or 
shares.  Section  322.  Whenever  any  portion 
of  the  capital  stock  is  held  by  the  corporation 
by  purchase,  a  majority  ot  the  remaining 
shares  is  a  majority  of  the  stock  ftn-  all  pur- 
poses of  election  or  voting.  Sectkm  314. 
Stockholders  are  the  owners  trf  shares  In  a  cor- 
poration having  a  capital  stock.  Section  20S. 
Assessments  are  levied  and  collected  upon  the 
subscribed  capital  stock.  SecUim  331.  As 
stock  or  shares  which  hare  never  passed  to 
tbe  ownership  of  stockhold^^  or,  having  so 
passed,  have  again  been  purcliaaed  by  the  coi^ 
puatlMi,  cannot  be  voted  or  represented  by 
either  the  corporation  or  by  stockholdera,  they 
are  not  taken  into  consideration  In  determin- 
ing majorities,  where  action  In  corporate  meet- 
ings or  assent  of  stockholders  is  Involved;  but 
when  a  given  proportion  of  the  stock  Is  spo- 
ken of  It  must  be  construed  to  mean  of  the 
shares  which  have  passed  from  the  corpora- 
tion and  which  may  be  voted. 

(b)  Some  <tf  tbe  stock  was  held  and  voted 
by  trustees,  who  not  only  appeared  upon  the- 
books  of  the  corporation  as  such,  but  were 
really  and  in  t&ct  trustees  fOr  other  persons. 
Tbe  contention  of  appellant  Is  that  a  trus- 
tee of  stock  has  no  authority  to  destroy  the 
corporation  by  merging  It  In  another  corpora- 
tion. The  answer  to  the  proposition  must  be 
that  the  trustee  Is  the  legal  owner  of  the  stock, 
and,  as  against  the  corporation,  and  all  the 
world,  except  his  cestui  que  trust,  no  inquiiy 
may  be  had  touching  his  actions  In  the  prem- 
ises.  Civ.  Code,  S§  307,  312. 

(c)  In  many  cases  the  stock  of  the  con- 
stituent companies  was  held  by  other  cor- 
porations, and  it  Is  contended  that  one  cor- 
poration cannot  hold  stock  la  another  corpora- 
tion. As  to  this  objection,  tbe  record  shows 
tliat  stock  in  several  oC  the  constituent  cor- 
porations was  held  by  tbe  Pacific  Improve- 
ment Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  California  in 
1878,  and,  as  specified  In  Its  articles  of  Incor- 
poration, among  other  purposes,  for  the  pur- 
pose "of  buying,  selling,  and  dealing  In  all 
kinds  of  public  and  private  stocks,  bonds, 
and  securities."  Whether  the  purchase  by  a 
corporation  of  shares  in  another  coriwraUon  is 
ultra  vires  or  not  Is  sold  to  depend  upon  the 
purpose  for  which  It  Is  made,  and  whether, 
under  the  circumstances,  it  is  a  reasonable  or 
necessary  means  of  coriylng  out  corporate  oh- 
Jects.  HIU  V.  Nisbet.  100  Ind.  341.  W*  need 
not,  howe\-8r,  for  tlw  purposes  of  tbe  present 
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case,  enter  apon  a  dtecusslon  or  analyBis  at 
the  adjudicated  cases  oa  this  subject  It  Is 
sufficient  to  say  of  tbem  that  they,  ia  the  malzi, 
turn  upon  the  pohit  as  to  whether  or  not 
the  purchases  ultra  vires  rested  in  the  cor- 
poration. Oar  CivU  Code  <8ection  286)  pro- 
vides that:  "Prirate  oorpotatlons  may  be 
formed  for  any  purpose  for  which  individuals 
may  lawfully  associate  thetoselves."  It  is  be- 
yond controversy  that  indlTlduals  may  law- 
fully associate  themselves  tot  the  purpose  of 
purchasing,  selling,  and  dealing  In  ail  kinds 
of  public  and  private  stocks,  bonds,  and  se- 
curities. The  Pacific  Improvement  Company 
baring  tieen  organized  for  exactly  that  pur- 
pose, it  Is  Infra  vires  to  purchSBe,  hold,  and 
sell  stock  In  other  corporations.  Ordinarily, 
a  corporation  may  only  purchase  and  bold  so 
much  real  estate  as  may  be  necrasary  to  the 
transaction  of  its  business;  but.  If  organized, 
as  in  this  state  It  may  be,  for  the  specific 
pui'pose  of  puFchasiug,  holding,  and  selling 
laud,  its  power  in  that  direction  is  not  limited. 

(d)  In  the  ease  of  the  Omnibus  Gable  Com- 
pany, 1,470  of  Its  shares  were  owned  by  and 
stood  in  the  name  of  Daniel  Stein,  who  died, 
say.  six  months  before  the  consent  was  sign- 
ed by  his  executors;  and  as  the  stock  was 
oerer  transferred  on  the  books  to  the  names 
of  su'jh  executors,  It  is  contended  they  were 
not  authorized  to  ceusent.  "The  shares  of 
stock  of  an  estate  of  a  minor  or  Insane  person 
may  be  represented  by  his  guardian,  and  of  a 
deceased  person  by  bis  executor  or  adminis- 
trator." Civ.  Code.  $  3ia  No  transfer  of  the 
stock  to  the  executors  was  necessary  to  en- 
title them  to  vote  it.  Spell.  Prlv.  Corp.,  at  sec- 
tion 3S0.  says:  "In  case  of  the  death  (tf  a 
stockholder,  his  adminlstrutor  tjecomes,  by 
operation  of  law,  vested  with  the  legal  title 
to  the  stock,  and  is  entitled  to  vote  it  at  all 
elections  without  a  transfer  upon  the  stock 
book;  •  •  •  and  the  fact  that  the  de- 
cedent held  the  stock  subject  to  a  trust  would 
Dot  alter  it.  Upon  the  death  of  a  trustee  of 
personal  property,  the  trust  would  devolve 
upon  his  representative,  and  he  becomes  legal 
owoer  as  to  all  persons  except  the  cestui  Que 
tmst,  and  the  corporation  has  nothing  to  do 
with  the  equities  t>etween  the  immediate  par- 
ties to  the  trust,  or  between  the  legal  owner 
and  third  parties,  as  regards  the  rights  of  vot- 
ing." See  cases  cited  by  same  autiKur  In 
footnote  to  section  380.  In  further  evidence 
of  the  authority  of  Michael  D.  Stein,  one  of 
the  executors,  to  execute  the  agreement,  the 
record  contains  a  power  of  attorney  from  all 
the  heirs  of  Daniel  Stein,  executed  July  81, 
1S03,  authorizing  him  to  transact  any  business 
which  they  might  or  could  do  under  or  pur- 
suant to  any  rights  which  they  had  or  might 
thereafter  acquire  as  legatees  or  heirs  at  law 
of  Daniel  Stein,  deceased.  And,  under  such 
po^er,  the  said  attorney  In  fact  executed  a 
TatlQcation  and  confirmation  of  the  agreement 
for  consolidation  for  and  In  the  names  of  his 
principals. 

(e)  Georce  Leroy  was  the  owner  of  900 


shares  of  the  stock  of  the  Omnibus  Cable  Com- 
pany, and  his  consent  was  executed  In  writ- 
ing under  a  power  of  attorney  from  said 
George  Leroy,  which,  it  la  claimed,  was  In- 
sufficient to  authorize  such  consult  George 
Leroy  subsequently,  and  with  full  knowledge 
of  all  the  facts,  surrendered  his  certificate  of 
stock  in  the  Omnibus  Company,  and  received 
In  exchange  therefor  tbe  cwresponding  cer- 
tificate In  the  consolidated  company,  and  atlU 
holds  tbe  same.  It  is  not  clear  but  that  the 
power  of  attorney  from  George  I^eroy  was 
sufficient,  but,  waiving  that  question,  the 
acts  of  said  George  Leroy,  in  surrendering 
his  stock  and  receiving  the  corresponding 
stock  In  the  new  company  with  full  knowl- 
edge  of  all  the  facts,  amounted  to  a  ratifica- 
tion of  the  acts  of  the  agent  In  arriving  at 
this  conclusion,  we  need  not  state  the  proposi- 
tion as  broadly  as  Is  warranted  by  the  au- 
thn-itiee.  Wherever  an  agent,  acting  under  a 
specific  authorization,  lias  exceeded  his  au- 
thority In  the  performance  of  a  lawful  act, 
which  the  principal  could  have  authorized,  the 
principal  may  thereafter  ratify  such  unau- 
thorized act.  and,  when  so  ratified,  It  acta 
retrospectively,  and  the  principal  la  equally 
bound  as  he  would  have  been  bad  tbe  original 
authority  been  ample,  or  had  he  originally 
performed  the  act  in  person.  Whart  Ag.  tit 
"Ratification,"  S  61  et  seq.  The  case  of  Kate 
Johnson,  who  held  200  shares  in  the  same 
company,  need  not  be  noticed,  for  the  reason 
that  more  than  three-fourths  of  the  stock  la- 
sued  was  represented  by  the  other  consenting 
holders. 

<f)  A  portion  of  tbe  stock  of  the  North 
Beach  &  Mission  Railway  Company  stood 
In  the  names  of  certain  persons  who  consent- 
ed In  writing  to  the  consolidation,  but  such 
persons  held  It  in  trust  for  the  Omnibus  Gable 
Company,  which.  It  Is  daimed,  invalidates  it. 
What  lias  been  said  hereinbefore,  as  to  the 
right  of  persons  in  whose  name  stock  stands 
on  tbe  books  of  the  company  to  vote  and  con- 
trol it,  applies  here.  It  fm-ther  appears  that, 
on  the  13th  day  of  October,  1893,  this  stock, 
so  held  In  trust,  was  canceled,  but  tbe  cer- 
tificates were  not  canceled  until  January,  1894. 
It  does  not  appear  that  the  cancellation  took 
place  before  the  consent  to  consolidation  was 
executed;  but,  on  the  contrary,  the  resolutions- 
and  articles  of'  association  recite  that  the 
consent  In  writing  of  the  stockholders  had 
been  executed  prior  to  the  acts  of  incorpora- 
tion. In  this  and  several  other  cases  the 
consent  was  executed  on  the  same  day  with 
the  resolutions  of  tbe  several  comiianles  in  fa- 
vor of  consolidation  and  execution  of  the  arti- 
cles of  the  new  company,  the  plaintiff  herein. 
Under  these  circumstances,  the  plain  Infer- 
ence Is  that  the  consent  was  executed  prior 
to  the  cancellation. 

<g)  Objection  is  also  made  to  the  notice  of 
consolidation,  and  to  the  manner  of  Its  publlcap 
tlon.  The  substance  of  tbe  notice  was  tbat, 
pursuant  to  the  statute  the  several  constitu- 
ent corporations,  naming  them,  upon  the  writ- 
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ten  consent  of  the  stockholders  holding  more 
than  three-fourths  In  value  of  all  the  stock  of 
each  of  Bald  corporations,  respectively,  and  by 
the  agreement  of  the  respective  boards  of  di- 
rectors of  said  corporations,  made  and  entered 
in  accordance  with  such  consent,  and  pursu- 
ant to  the  statute,  etc.,  have  consolidated  and 
amalgamBtecL  their  capital  stock,  debts,  proper- 
ties, assets,  and  franchises  under  the  corporate 
name  and  s^le  of  the  Market  Street  Railway 
Company,  The  notice  Is  dated  October  14, 
181K),  and  was  published  dally  In  the  Sacra- 
nionto  Daily  Record-Union,  Sundays  excepted, 
and  In  every  Issue  tliereof,  from  October  ISth 
to  November  17th,  both  days  inclusive.  The 
said  Record-Union  Is  published  at  Sacramen- 
to, and  is  not  published  on  Sundays.  This 
was  a  publication  of  one  month,  as  provided 
for  in  section  473  of  the  Civil  Code.  The  pub- 
lication in  two  newspapers  In  San  Francisco, 
Tiz.  the  Chronicle  and  Evening  Post,  was 
dally,  and  for  more  than  one  month.  '  The  no- 
tice was  also  published  five  consecotlve  times 
In  as  many  coosecutive  weeks  In  the  Times- 
Gazette,  a  weekly  newspaper,  published  week- 
ly, in  the  county  of  San  Mateo,  from  and  after 
October  21,  1893.  This  was  In  full  compliance 
with  the  requirements  of  the  statute. 

We  have  thus  noticed,  consecutively,  the 
several  obJecti(»iB  made  by  appellant  to  the 
several  steps  taken  by  the  several  corpora- 
tions in  the  process  of  consolidating  and 
amalgamating  their  properties,  and  if,  in  so  do- 
ing, the  reasoning  has  not  been  full,  and  the 
couclusioDs  seem  curt,  It  should  be  attributed 
to  a'  growing  consciousness,  as  the  work  pro- 
gressed, that  an  opinion  should  have  an  ending 
as  well  as  a  beginning.  The  conclusion  reach- 
ed is:  tlie  several  constituent  corporations 
were  duly  and  legally  consolidated  into  and 
formed  the  existing  corporation  known  and 
designated  as  the  "Market  Street  Railway 
Company,"  which  Is  and  has  been  a  valid  and 
existing  corporation,  de  jure,  since  such  con- 
solidation, with  a  capital  stock  of  $18,750,000, 
divided  hito  187,S00  sbarea,  of  the  par  value  of 
f  100  each. 

Upon  what  may  be  termed  the  second  branch 
of  the  case,— that  Is  to  say,  matters  relating 
to  the  regularity  of  the  proceedings  for  the  Is- 
sue of  the  bonds,— we  note  but  two  objections 
calling  for  special  comment:  (1)  As  to  th< 
Bufflcleney  of  the  notice  to  stockholders,  and 
of  the  resolution  passed  at  the  meeting  In  pur- 
suance of  the  notice.  (2)  As  to  the  right  of 
the  stockholders  to  be  represented  and  hare 
their  votes  cast  by  proxies. 

Upon  the  first  proposition.  It  Is  objected  that 
the  notice  and  resolution  were  Indeflulte  and 
uncertain.  In  that  the  notice  specified,  in  sub- 
stance, that  the  purpose  of  the  meeting  was  to 
consider  and  act  upon  the  proposition  to  cre- 
ate a  bonded  Indebtedness  of  the  corporation 
to  the  amount.  In  the  aggregate,  of  $17,500,000, 
a  portion  thereof  to  be  used  in  retiring  the  ex- 
Isdng  bonded  Indebtedness,  and  to  increase 
the  bonded  Indebtedness,  in  the  aggr^^te,  to 
117,000,000,  and  to  mortgage  the  pn^r^,  etc 


The  rest^utlon  adopted  at  the  stoekbolden* 
meeting  provided.  In  substance,  that  a  bonded 
Indebtedness  to  tbe  amount  of  $17,000,000  be 
created,  and  that  the  bonded  indebtedness  be 
increased  to  the  amount,  in  the  aggregate,  of 
$17,600,000,  etc.  The  capital  stock  of  tlie  com- 
pany, as  before  stated.  Is  $18,750,000,  and 
there  was  an  outstanding  Indebtedness  of  the 
several  cc«istltuent  corpOTntions  amounting,  la 
the  a^regate,  to  $7,035,000.  Section  359  of 
the  ClvU  Code,  as  amended  In  1893,  proTides 
that  "tbe  bonded  indebtedness  of  a  corpora- 
tion may  be  created  or  increased  by  a  vote  of 
the  stockholders  representing  at  least  two- 
thirds  of  the  subscribed  capital  stock,  at  a 
meeting  called  by  tbe  board  of  directors,  and 
after  notice  of  the  time  and  place  of  the  meet- 
ing, •  •  •  which  notice  shall  state  the 
amount  at  the  t>onded  indebtedness  which  it  la 
proposed  to  create,  or  the. amount  to  which  it 
Is  proposed  to  Increase  such  Indebtedness,"  etc. 
The  foregoing  section,  it  will  be  perceived,  pro- 
vides tbe  method  by  which  tbe  bonded  indebt- 
edness of  all  corporations  is  to  be  created  or 
increased.  Tbe  power  to  create  such  bonded 
indebtedness  by  railroad  corporations  la  giv- 
en by  section  456  of  the  ClvU  Code,  which.  In 
part,  is  as  follows:  "Railroad  corporations 
may  borrow  on  the  credit  of  the  corporation, 
and  under  such  regulations  and  restrictions  as 
the  directors  thereof  by  unanimous  concur- 
rence may  impose,  such  sums  of  money  as  may 
be  necessary  for  constructing  and  completing 
their  railroad,  and  may  Issue  and  dispose  of 
bonds  or  promissory  notes  therefor  •  •  * 
In  payment  of  any  debts  or  contracts  for  con- 
structing and  completing  their  road,  with  Its 
equipments  and  all  else  relative  thereto,  and 
for  the  purctiase  of  railroads  and  other  prop- 
erty within  the  purposes  of  the  corporation. 
The  amount  of  bonds  or  promissory  notes  la- 
sued  for  such  purposes  must  not  exceed.  In 
all,  the  amount  of  their  capital  stock."  The 
residue  of  the  section  authorizes  them  to  se- 
cure the  paymmt  of  inch  bonds  or  promissory 
notes  by  mortgage  or  deed  of  trust  upon 
their  property  and  franchises.  The  power, 
then.  Is  given  to  create  a  bonded  indebted- 
ness, under  tbe  circumstances  indicated  In  the 
statute,  to  the  amount  of  the  capital  stock. 
As  tbe  proposed  issue  of  $17,500,000  was  with- 
in this  limit,  the  corporation  was  authorized 
to  issue  Its  bonds  therefor,  unless  tha*e  was 
an  existing  Issue  precluding  It  from  so  doing. 

Were  there  any  outstanding  bonds  of  the 
plaintlflT  corporation?  Strictly  speaking.  It 
cannot  be  said  there  were  any  outstanding 
bonds  of  the  corporation.  The  constituent 
corporations  which  had  united  In  its  organi- 
zation had  outstandbig  bonds,  and  "no  such 
amalgamation  or  consolidation  must  in  any 
way  relieve  such  corporation  or  the  stock- 
holders thereof  from  any  and  all  just  liabili- 
ties." But  duties  which  a  corp(n'atIon  owes 
to  parties  who  have  dealt  with  It  previous  to 
a  consolidation,  and  obligations  It  has  In- 
curred to  such  [wrtles  under  contracts,  can- 
not be  transferred  to  tbe  new  cotporattw 
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wlUiont  tttelr  consent  The  effect  ct  the  ex- 
ercise of  such  a  power  vould  be  to  Impair 
the  obligation  of  contracts,  and  therefore  It 
cutmot  be  conferred  by  the  leglslattire.  SpelL 
PrlT.  Corp.  I  107;  Bmffett  t.  Bailroad  Co.. 
23  lU.  310;  In  re  Manchester  ft  L.  Loan 
AsB'n,  L.  R.  9  Bq.  S43;   Railroad  Oa  t. 
Strait,  35  N.  J.  Law.  322.   A  creditor  may 
not  prevent  a  consolldatlfm  of  corporations, 
but  be  may  Insist  that  the  property  of  the 
debtw  corporation  rematu  subject  to  his  de- 
mands, and  that  Its  stockholders  shall  be 
answerable  to  blm  to  tbe  extent  of  their 
statutory  UabUity.   "Noratioa  Is  made  by  con- 
tract, and  Is  subject  to  all  tbe  rulea  concem- 
1ns  ccntracts  In  generaL*'  Clr.  Code,  | 
In  some  oi  the  states  there  are  statutes 
broad  enough  to  (reate  a  primary  liability 
upon  consolidated  corporations  for  tbe  llablll- 
des  of  tbe  several  constituent  ctHnpanles. 
Where  this  Is  the  case,  no  doubt  but  that, 
while  creditors  are  not  comitelled  to  hare  re- 
course to  the  new  company,  they  may  elect 
to  do  so,  and  recover.   There  Is  no  evidence 
of  such  an  election  on  the  part  ot  creditors 
here.   The  property  of  the  several  corpora- 
tions, however,  Is  still  liable'  for  the  debts 
contracted  by  them,  and,  as  a  corporation 
may  not  create  debts  In  excess  of  its  sub- 
scribed capital  stock  (Id.  i  300),  these  sev- 
eral demands,  while  not  prlmu7  liabilities 
of  the  corporatl<Mi  plaintiff,  are  yet  charges 
upon  Its  property  which  wUl  reduce  It  by 
so  much,  and  hence  come  within  the  spirit 
of  the  rule  limiting  tbe  Indebtedness,  under 
section  300,  supra.   It  was  In  this  view, 
no  doubt,  that  the  plaintiff  framed  Its  no- 
tice, the  action  of  Its  stockhcdders,  and  of  Its 
ofilcers  in  reference  to  the  issue  of  bonds. 
It  had,  BO  far  as  It  was  able  In  the  articles 
of  consolidation,  made  itself  liable  for  all  tbe 
liabilities  of  the  several  constituent  corpora- 
tions, and  the  agreement  only  needed  tbe 
consent  of  creditors  to  constitute  a  novation 
of  debtors.   Between  Itself  and  tbe  constitu- 
ent corporations  it  was  absolutely  bound  to 
make  such  payment.  Hence,  Its  rfgbt  to  treat 
tbe  outstanding  bonded  Indebteduess  as  Its 
own  obligation,  and  to  provide  In  Us  action 
for  the  payment  thereof,  or,  If  the  creditors 
refased  to  receive  [Miyment  upon  their  bonds, 
to  treat  them  as  a  part  of  Its  own  bonded  In- 
debtedness, and  to  Issue  bonds  for  such  less 
amount  as,  with  those  outstanding,  would  ag- 
gregate a  given  amount  or  sum.    In  this 
view  of  the  object,  there  Is  nothing  indefinite 
<D  tbe  notice  and   resolution   to  create  a 
leaded  Indebtedness  of  $17,500,000  (a  por- 
tion of  which  Is  to  be  used  in  retiring  ex- 
isting bonded  indebtedness),  and  thereby  to 
increase  Its  bonded  Indebtedness  up  to  the 
amount  In  the  aggregate  of  $17,500,000. 

3  As  to  the  right  of  stocldiolders  to  be 
represented  by  proxies  in  the  stockholders' 
meeting  by  which  the  bonded  indebtedness 
was  authorized.  The  language  of  Civ.  Code, 
I  359,  Is:  "The  Increase  shall  be  made  by  a 
Tots  of  the  atockbolden  repreaentUig  at  least 
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two-tblrds  of  the  subscribed  capital  etock.** 
Xt  is  conceded  that  the  requisite  two-tiblrda 
of  tbe  capital  stock  was  attempted  to  be 
voted;  but  as  many  of  tbe  shares  ven  voted 
by  prtKcies,  which.  If  eliminated,  would  not 
leave  a  two-thirds  majority  In  ftiTor  of  the 
pnqiosltion,  it  Is  contended  that  tbe  whole 
proceeding  was  void.  The  theory  of  tbe  ap- 
pellant is  that,  while  the  ccmstitutlon  of  tbls 
state  (section  12,  art  12)  provides  that:  "In 
all  elections  fbr  dlrectm  or  managers  of 
corporations,  every  stockholder  shall  have  tbe 
right  to  vote  In  poson  or  by  proxy,"  etc.,  and 
while  section  SOT  of  tbe  ClvU  Code  in  effect 
enunciates  the  same  thing,  still  all  this  has 
no  application  to  a  vote,  nndw  section  859, 
tot  the  creation  of  a  bonded  Indebtedness; 
that,  as  to  tbe  latter,  the  authority  la  given 
to  a  vote  of  the  stockholders,  and  not  to  tbe 
proxies  of  the  stockholders;  that  express 
provision  Is  made  for  voting  by  proxy  where 
the  legislature  thus  Intended,  etc.  This 
theory  would  have  been  deemed  eminently 
sound  a  century  since,  but  within  that  period 
the  law  In  regard  to  corporations  has  under- 
gone important  changes.  The  modem  law 
writers  upon  corporations,  without  exception, 
so  far  as  we  have  observed,  recognize  tbe 
right  of  a  private  corporation,  in  tbe  absence 
of  any  statute  on  the  subject,  to  provide  by 
by-law  for  stockholders  to  vote  by  proxy. 
Taylor,  at  section  579  of  his  work  on  Cor- 
porations, says:  "It  Is  held  that  stockhold- 
ers have  no  Implied  right  to  vote  by  proxy, 
but  It  la  competent  for  a  coriwration  by  a 
by-law  to  authorize  votes  to  be  cast  in  that 
manner," — citing  People  v.  Crossley,  60  lUL 
195;  State  v.  Tudor,  5  Day,  329.  Cook  on 
Stock,  Stockholders,  and  Corporation  Law, 
says,  at  section  610:  "At  common  law  a 
stockholder  has  no  right  to  cast  bis  vote 
by  proxy.  This  rule  was  evolved  from  the 
analogous  rule  governing  municipal  corpora- 
tions, which  requires  all  votes  to  be  given 
In  person.  The  right  to  vote  by  proxy  Is 
often  given  by  the  charter  itself.  Even  if 
not  so  given,  tbe  right  may  be  created  by 
by-law."  Morawetz  on  Private  Corporations, 
at  section  480,  says:  "The  members  of  a 
corporation  must  vote  personally,  and  cannot 
vote  by  proxy,  unless  tbe  right  to  vote  by 
proxy  Is  expressly  ctmferred  by  the  com- 
pany's charter  or  by-laws."  That  tbe  right 
of  voting  by  proxy  may  be  conferred  through 
a  by-law  adopted  by  tbe  majority  appears 
to  be  reasonably  settled.  Beach  on  Corpora- 
tions, at  section  303,  holds  the  same  doctrine. 
See  2  Kent,  Comm.  294,  and  Philips  v.  Wlck- 
bam,  1  Paige,  598.  Spoiling  on  Private  Cor- 
porations, at  section  887,  says:  "Proxy  vot- 
ing was  not  recognized  by  the  English  com- 
mon law,  but  has  become  so  universal  a 
custom  In  this  country  that  the  right  would, 
at  the  present  day,  probably  be  held  to  exist, 
even  In  tbe  absence  of  statutory  provlslcns, 
where  so  provided  In  the  by-laws."  And  In 
a  footnote  It  Is  said:  "The  California  statute 
recognizes  the  right  and  empowers  all  cor- 
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poratlons  to  regulate  the  manner  by  by-laws, 
only  requiring  that  proxies  shall  be  In  writ- 
ing. Civ.  Gofle,  S  312."  Section  312,  Civ. 
Code,  Is,  In  part,  as  follows:  "At  all  elec- 
tions or  votes  bad  for  any  purpose,  there 
must  b«  a  majority  of  the  subscribed  cap-' 
ital  stock  or  of  the  members  represeoted, 
either  In  person  or  by  proxy  in  writing. 
Every  person  acting  therein,  In  person  or 
by  proxy  or  representative,  must  be  a  mem- 
ber thereof  or  a  bona  fide  stockholder,"  etc. 
Tbls  section  clearly  recognizes  the  right  of 
a  stockholder  to  appear  and  act.  not  only 
at  all  elections,  but  also  at  all  votes  had 
for  any  purpose,  either  In  person  or  by 
proxy.  It  is  true,  the  section  just  quoted 
contaius  a  recognition,  rather  than  a  grant, 
of  the  right  of  a  stockholder  to  appoint  a 
proxy  to  represent  him.  Turning  to  section 
303  of  the  Civil  Code,  we  find  it  provides 
that:  "A.  corporation  may.  by  Its  by-laws, 
where  no  other  provision  Is  specially  made, 
provide  for;  •  •  *  (3)  The  mode  of  vot- 
ing by  proxy."  It  only  remains  to  be  said 
that  section  7  of  the  by-laws  of  the  plaintiff 
coutained  the  following  provision:  "At  all 
meetings  of  stockholders  absent  members 
may  vote  by  proxy,  duly  authOTlzed  In  writ- 
ing, signed  by  the  stockholders  granting 
them,  and  such  proxies  shall  be  filed  with  the 
secretary."  The  record  further  shows  that 
all  proxies  were  In  writing,  and  were  filed 
with  the  secretary,  and  that  the  stockhold- 
ers granting  them  were  absent  from  the 
meeting.  The  Pacific  Improvement  Company 
authorized  Dooty,  its  secretary,  by  resi^u- 
tlon  duly  passed,  to  vote  its  stock,  and  subse- 
quently ratified  and  confirmed  the  acts  of 
the  proxies  appointed  by  the  pledgees  of 
some  of  Its  stock,  which  stood  on  the  books 
of  the  company  in  the  names  of  such  pledg- 
ees. What  has  been  said  heretofore  upon 
the  subject  of  ratification  will  suffice. 

As  to  the  2,813  shares  standing  upon  the 
books  of  the  plaintiff  In  the  name  of  J.  D. 
Giant  and  T.  L.  Barker,  executors  of  estate 
of  Ed  Hull,  deceased,  and  voted  by  proxy 
from  them  to  J.  L.  Wlllcutt,  and  as  to  554 
shares  standing  upon  the  books  of  the  com- 
pany in  the  name  of  the  Crocker  Estate  Com- 
pany, a  corxwratlon,  no  notice  need  be  taken, 
for  the  reason  that,  if  it  be  conceiled  these 
votes  were  Irregular,  there  was  still  more 
than  two-thirds  of  all  the  capital  stock  voted 
in  favor  of  the  resolutions  without  these 
shares.  The  whole  number  of  shares,  as  be- 
fore stated,  in  the  corporation  plaintiff  was 
187,500,  two-thh^s  of  which  is  125,()0<).  The 
total  number  of  shares  represented  and  voted 
In  favor  of  the  resolution  was  137,240,  being 
an  excess  over  the  required  number  of  shares 
of  12.240.  From  this  vote  deduct  2,813+ 
i74-l-150  shares  of  Hendry's  Son  &  Co.,  to 
which  objection  Is  also  made,  and  we  sUti 
have  an  excess  of  8,727  shares  in  favor  of 
the  resolutions  over  and  above  the  necessary 
two-thirds  prescribed  by  section  359  ot  the 
CIvU  Code;  aa  amended  In  1803. 


The  other  objestbms  raised  by  appellants 
will  not  be  mentioned  in  detalL  They  bave 
been  examined,  and  in  them  no  cause  for  re- 
versal Is  discovered.  Upon  the  whole  rec- 
ord, we  are  of  opinion  the  Judgmttit  appealed 
from  should  be  affirmed. 

We  concur:   HATNES,  a;  BRITT,  C 

PER  CURIAM.  For  the  reasons  giren  la 
the  foregobig  c^lnlon,  the  Judgment  appealed 
from  is  afflrmed. 

I  concur  In  the  Judgment   BEATTY,  C.  J. 

HARRISON,  J.  I  am  unable  to  agree  with 
the  opinion  of  the  majority  of  the  court  upon 
the  first  proposition  discussed  therein,  for  the 
reason  that,  in  my  opinion,  it  Is  in  disregard 
of  the  following  provision  of  section  358  of 
the  Civil  Code,  viz.:  "The  due  incorporation 
of  any  company  claiming  In  good  faith  to  be 
a  corporation  under  this  part,  and  doing  busi- 
ness as  such,  or  its  right  to  exercise  corporate 
powers,  shall  not  be  Inquired  into  collaterally 
In  any  private  suit  In  which  such  de  facto 
corporation  may  be  a  party;  but  such  in- 
quiry may  be  had  at  the  suit  of  the  state  on 
lnformatI<Hi  of  the  attorney  general;"  and 
that  the  court  Is  thereby  precluded  from  de- 
termining the  question  In  this  action.  That 
the  effect  of  proceedings  for  a  consolidation 
of  two  or  more  railroad  corporations,  taken 
by  virtue  of  section  473,  Civ.  Code,  Is  to  create 
a  new  corporation,  and  that  the  constating 
articles  by  which  the  consolidation  la  effected 
constitute  the  articles  of  Incorporation  of  such 
new  corporation,  is  well  established  T>y  au- 
thority, and  Is  recognized  by  the  section  It- 
self, which  declares:  "When  the  consolidatloD 
and  amalgamation  Is  completed  a  copy  of 
the  new  articles  of  inctHporatlon  must  be  filed 
In  the  office  of  the  secretary  of  state."  To 
ditermine  whether  the  proceedings  therefor 
have  been  regularly  taken  In  accordance  with 
the  provisions  of  the  section,  and  are  suffi- 
cient in  form  to  create  a  de  Jure  corporation, 
would  be  to  Inquire  Into  its  "due  incorpora- 
tion," which,  as  above  seen,  "shall  not  be  In- 
quired Into  collaterally  in  any  private  suit  to 
which  such  de  facto*  corporation  may  be  a 
party."  As  it  is  only  at  the  suit  of  the  state, 
upon  the  Information  of  the  attorney  general, 
that  such  inquiry  may  be  had,  any  conclusion 
theretai  in  the  present  case,  however  persua- 
sive It  may  be,  Is  merely  obiter,  and  can 
have  no  auth(Hltatlve  force  In  any  subsequent 
action  at  the  Instance  ot  the  state;  and,  con- 
sequently, the  views  of  the  court  upon  the 
subject  ought  not  to  be  given,  except  In  a 
case  in  which  it  shall  be  pro[>erIy  presented, 
and  after  the  state,  through  its  attorney  gen- 
eral, has  had  an  opportunity  to  be  heard  there- 
<m.  The  want  of  authority  or  Jurisdiction  in 
the  court  to  make  any  inquiry  of  this  natuie 
has  been  fully  argued  by  counsel  for  the  re- 
spondent in  its  brief,  and  the  sufficiency  of 
this  argument  has  not  been  contradicted  by 
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tbe  appeUasta;  and.  Independent  of  ttae  ex- 
^eaa  dedaratian  of  tbe  statute,  I  have  not 
Iwcn  able  to  find  any  adjudicated  case  In 
which  It  bas  hem  decided  tluit  the  legality  cr 
resularity  of  its  incocporatlon  can  be'  Inquired 
into  for  the  purpose  of  determining  the  rights 
of  tbe  corporation  under  a  contract  entered 
Into  between  It  and  an  Individual  after  It  had 
received  Its  charter  of  Incorporation.  I  con- 
cur In  that  portion  of  the  opinion  .which  holds 
that  the  proceedings  for  the  Issue  of  the  bonds 
were  hi  acandance  with  the  requirements  of 
toe  statute. 


CENTRAL  PAC.  B.  CO.  t.  DBBTZ  (MAR- 
TIN et  at,  IntefTeoeES.    No.  18,388). 

(Sapmne  Court  of  CaUforala.    Nor,  6,  1895.) 

Siu  or  Laxd  —  AssioniBsiT  or  Coxtuot  to 

UOBTOAOBIS— KISHT  TO  DBBD. 

Where  a  contract  for  the  piirchaBe  of  land 
pmyMt-s  that,  on  performance  of  the  contract  by 
th>*  tt-tidce,  the  Tenitor  will,  on  request  and  "Bur- 
render  of  the  contract,"  execute  a  deed,  an  as- 
aignee  of  a  morttnige  given  on  the  land  by  the 
Tentlee  allowing  the  mortgaRee  at  maturity  to  pay 
ill  liens  on  the  land  la  entitled  to  a  deed  from 
the  vendor  on  tender  of  any  balance  due  on  the 
[trice,  without  offering  to  snrrender  the  contract. 

Department  2.  Appeal  from  superior  court, 
Siskiyou  county;  J.  S.  Beard,  Judge. 

Action  by  the  Central  Pacific  Railroad  Com- 
pany against  Maiy  E.  Deetz  for  cancellation 
ot  a  contract  for  the  sale  of  land.  H.  P.  Mar- 
tin and  another  Intervened  as  assignees  of 
the  contract,  and  asked  for  the  specific  per^ 
formance  hereof.  From  a  Judgment  for 
plaintiff,  Intfflreners  appeal.  Reversed. 

T.  M.  Osmont.  for  appellants.  J.  F.  Far* 
laher,  tor  respondent 

TEMPLE,  J.  Tbla  action  was  brought  to 
bar  and  cut  off  the  right  of  the  defendant  to 
certain  land  -wblcHx  she  had  contracted  to  pur- 
cbase  from  plaintiff.  Appellants  filed  a  com- 
plaint  of  lnta:Ta[itlon,  to  which  tbe  plaintiff 
demuETed.  Tbe  demurrer  was  sustained,  and. 
Judgment  having  been  rradwed  tor  plaintiff, 
the  InterraMTS  appeaL 

It  Is  averred.  In  tbe  complaint  tihat,  afta 
defendant  had  altered  into  the  contract  foi 
the  purdbase  of  Ibe  land,  said  defendant  and 
several  other  persons  named  In  the  complaint 
made,  encnted,  and  delivered  to  one  M.  A. 
Harding  their  promissory  note  for  ^.000, 
payable  with  interest  two  years  fi:om  its  date, 
wbidi  was  April  lA^  1881;  and  at  the  same 
time,  to  secure  the  paym«tt  of  said  sum  with 
Interest,  bbM  makers,  including  the  defend' 
ant,  executed  and  dellTeved  to  Harding  a 
mortgage  up«i  title  premises  deacrlbed  In  tbe 
complaint  and  uprai  other  luida,  which  waa 
duly  recorded;  also,  that  the  Interveners  have 
become  tbe  ownera  of  tba  said  note  and  moict- 
Met  Tbe  note  la  now  due  and  wholly  my 
said.  It  la  ^Tlded  In  the  mortgage  that 
tte  mortflvgee  or  hia  assigns  may  pay  and 
diseiiaxBB  at  maturity  all  llois  or  incumbran- 


cea  i^on  the  mortgaged  pnsnlaea.  It  waa  al- 
so avOTed  that  it  was  necessary  for  the  pro- 
tection of  the  Interveners,  as  mortgagors,  that 
tbe  amount  due  tbe  plaintiff  be  paid;  and.  In 
connection  with  tbla  aUegatlw,  It  waa  aver- 
red tliat  the  remaining  iH-oper^  covered  by 
their  mortgage  waa  insufilclait  to  pay  the 
amount  due  and  owing  on  said  mortgage.  It 
waa  also  charged  in  said  complaint  that  "prior 
to  the  l&tb  day  of  October,  1892,  these  lo- 
terveners  offered  to  plaintiff  to  pay  the  said 
railroad  compony  the  balance  of  Its  said  de- 
mand, to  wit,  the  said  sum  of  $1,500,  but 
plaintiff  refused  to  accept  payment  tliereof 
from  these  interveners  without  tbe  produc- 
tion by  them'  of  said  written  contract  (Ex- 
hibit A);  tliat  these  Interveners  were  not  thcu 
in  possession  of  said  contract,  and  were  not 
able  to  produce  the  same,  which  facts  yrece 
by  tliem  corumimlcated  to  tbe  plaintiff,  and 
at  tbe  same  time  the  plaintiff  waa  fnrtba*  in- 
formed that  tbe  Interveners  held  a  mortgage 
upon  said  premises  executed  by  the  atUd  Mary 
A.  Oee^  and  others,  and  that  they  were  there- 
fore Interested  In  making  final  payment  upon 
said  land  so  as  to  save  the  security,  and  ulti- 
mately secure  out  of  tbe  same  tbe  full  pay- 
ment and  satisfaction  of  the  note  and  mort- 
gage executed  to  said  Harding  by  safd  Mary 
A.  Deetz  and  others;  and  the  interveners  ever 
since  have  been  and  now  are  ready  and  will- 
ing to  pay  the  balance  due  to  plaintiff  under 
Its  said  contract  with  Mary  A.  Deetz.  togeth- 
er with  the  interest  due  tberera;  and  tbcy  do 
hereby  offor  and  tender  to  plaintiff  full  pay- 
ment and  satlafactiott  thereof;  and  they  tiere- 
by  offer  to  keep  and  perfbrm  all  ttae  stlpula- 
tlons  and  undertakings  by  the  defendant  re- 
quired to  be  iDept  and  performed  by  tbe  terms 
of  said  contract  (Exhibit  A)"  The  praya 
was  tbat  Interveners  be  allowed  to  pay  tbe 
plaintiff  all  sums  due  on  the  contract,  and 
tbat  thereupon  plaintiff  be  reqidred  to  con- 
vey the  land  to  Mary  A.  Deetz,  to  be  held 
subject  to  the  Hen  ot  their  mortgage.  Tbe 
contract  between  plaintiff  and  Mary  A.  Deetz, 
wbich  waa  BAlblt  A,  referred  to,  £Vovlded 
that  upon  perfOTmance  by  Mary  A.  Deetz,  her 
heirs  or  assigns,  plaintiff,  puty  of  th^  first 
part,  "will  cauae  to  be  made  and  executed  to 
tbe  said  party  of  the  second  part,  upon  re- 
quest and  aunender  at  ttla  cimtrad;  a  deed,** 
ete. 

The  main  contenticm  on  the  part  of  plaintiff 
Is  tliat  inasmuch  aa  tbe  Interrmers  do  not 
offo*  to  surrender  tbe  cfmtmct;  and  are  not 
able  to  do  so,  tb^  cannot  perform  the  con- 
tract, and  are  not  entitled  to  pay  tiie  amount 
due  plalntUf,  and  oompd  plaintiff  to  convey 
the  land;  In  otlrar  words,  plaintiff  could  only 
be  compelled  to  convey  upon  full  performance 
of  the  contract  on  the  part  of  Mary  A.  Deetz, 
and,  by  tbe  terms  of  the  contract  the  sur- 
render of  the  contract  was  a  condition  in«- 
cedesit  to  tbe  obligation  on  tlie  part  of  philn- 
tlfl  to  execute  tiie  deed.  To  this  isopositlon 
I  cannot  agree.  Had  Mary  A.  Deetz  paid 
the  full  amonnt  of  Iba  purchase  money,  aba 
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could  have  compelled  plaintiff  to  cooTey,  al- 
though ehe  had  lost  the  paper  contract,  and 
her  assignee  could  also  do  so.  l!he  vendee 
under  the  contract  was  In  eqnitr  the  owner 
of  the  land,  subject  to  the  conditions  of  the 
contract  She  could  convey  or  mortgage  her 
estate  In  it,  and  the  grantee  or  purchaser  un- 
der the  mortgage  will  succeed  to  the  estate 
of  the  vaidee.  It  does  not  appear  tbat  the 
contract  of  sale  had  been  assigned  by  the 
vendee  prior  to  the  mortgage.  If,  however, 
tha«  iB  any  claim  of  tbat  kind,  the  claims  of 
mdi  supposed  assignees  can  be  litigated  In 
this  suit,  or  the  plaintiff  secured  against  it 
Whether  the  tender  was  properly  made  or 
not  Is  of  no  consequence  on  this  demurm. 
The  contract  does  not  make  time  of  the  es- 
sence of  the  contract  The  decree  does  not 
allow  Interveneis  to  perform  the  contract.  It 
Is  claimed  by  plaintiff  that  intoreners  can- 
not do  so  unleaa  th^  are  able  to  surrender 
the  written  contract  The  Judgment  Is  re- 
versed, and  the  cause  remanded,  and  the  court 
directed  to  oTerrole  the  dmoirer  to  fbe  com- 
plaint  of  Interrflotlon. 

We  concn:  HXI17SHA.W,  X;  McVAB- 
LAND,  J. 


PBJOPLB  T.  BELLAMY.   (Cr.  No.  27.) 

(Supreme  Court  of  OaUfomia.    Oct  24,  1896.) 

CaiHiau.  Law  —  Gibcumbtantiu.  Bvidbnob  — 
Fbobativb  Force. 
A  charge  that  "to  justify  the  inference 
ot  legal  guilt  from  drcumstantlal  evidence,  the 
existence  of  incnlpatory  facts  must  be  establish- 
ed ahaolntely  and  to  a  demonstration  inoorapati- 
ble  with  the  innocence  of  the  accused,"  demand- 
ed a  greater  degree  of  certain^  than  the  law  re- 
quired. 

Itepartment  1.  Appeal  from  superior  court, 
San  Bematdlno  county;  John  L.  Campbell, 
Judge. 

Louis  Bellamy  was  convicted  at  burglary, 
and  appeals.  Affirmed. 

Byron  Waters  and  Henry  W.  Nlsbet  tor 
appellant.  Wm.  F.  Fltxg^ld,  Atty.  Qen., 
for  the  State. 

PER  CURIAM.  The  defendant  appeals 
from  a  conviction  of  the  crime  of  burglary, 
and,  as  grounds  for  a  reversal  of  the  judg- 
ment. Insists  that  the  court  committed  error 
in  refusing  to  give  to  the  Jury  the  following 
Instruction  as  to  the  law  of  the  case:  **In 
order  to  Justify  the  Infer«ice  of  legal  guilt 
from  circumstantial  evidence,  the  existence 
of  inculpatory  facts  most  be  absolutely  and 
to  a  demtmetratlmi  incompatible  with  the  in- 
nocence ot  the  accused,  and  incapable  of  ex- 
planati<m  upoa  any  other  teasonable  hy- 
pothesis than  that  of  his  guilt"  The  law 
does  not  require  the  evidence  to  be  of  such  a 
character  as  to  establish  In  the  minds  of  the 
Junvs  that  degree  of  certainty  demanded  by 
the  foregoing  Instruction.  A  eimviction  in 
the  minda  of  the  Jurors  to  a  moral  certainty 


and  beyond  a  reasmiable  doubt,  artring  from 
the  evidence  of  the  defendant's  guilt  is  tnf- 
flcient,  and  an  absolute  or  mathematical 
demonstrqtlfm  of  guilt  is  not  required.  We 
find  no  error  in  the  rec(»d,  and  the  Judgment 
and  order  appealed  from  are  affirmed. 


PEOPLE  V.  DEMASTEES.  (Or.  No.  6&) 

(Supreme  Court  of  OaUfomia.    Oct  24.  1895.) 

CaiMiiTAL  Law — Naw  Tkial  — CuMUUTtVB  Evi- 
DBSCB— Res  Qbbta 

1.  The  refusal  to  grant  a  new  trial  on  the 
groond  of  aewly-discovered  evideiwe  was  jHttp- 
er  where  snch  evidence  would  have  been  cumu- 
lative, and  was  not  sucb  as  to  render  a  different 
verdict  reasonabb'  probable  upon  a  retrial. 

2.  On  a  trial  for  mayhem,  it  was  proper  to 
pennit  the  prosecudou  to  show  a  threat  or  attempt 
by  defendant  to  assault  the  proBeenting  witneei 
a  few  minutes  before  the  final  assault  it  appear- 
ing that  it  Was  all  a  part  of  the  same  transac- 
tion. 

Departmoit  L  Appeal  from  superior  court 
Tulare  coun^;  W.  A-  Gray,  Judge. 

W.  F.  Demastera  was  convicted  of  may- 
hem, and  appeals.  Affirmed. 

Both  A  Fadzean,  for  appellant.  W.  F. 
Fitzgerald.  At^.  Gen.,  tat  the  States 

VAN  FLEET.  J.  Defendant  was  convict- 
ed of  an  assault  with  Intent  to  commit  may- 
hem, and  appeals  from  the  Judgment  and 
order  denying  his  motion  for  a  new  trial. 

1.  We  can  see  no  abase  of  discretion  on 
the  part  at  the  court  below  in  denying  de- 
fendant's motion  for  a  new  trial,  made  upon 
the  ground  of  newly-discovered  evidence. 
As  has  been  repeatedly  held  by  this  court, 
a  motion  for  a  new  trial  Is  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and 
the  action  of  the  latter  will  not  be  disturb- 
ed, except  In  an  Instance  manifesting  a  clear 
and  unmistakable  abuse  of  such  discretioo. 
This  rule  Is  peculiarly  applicable  to  an  ap- 
plication based  upon  the  ground  of  newly- 
discovered  evidence,  which  not  only  Involves 
an  enlarged  discretion  In  the  trial  court,  but 
has  never  been  loolEed  upon  with  favor,  but 
rather  with  distrust  Hobler  v.  Cole,  49 
Cal.  200;  Arnold  v.  Slmggs,  35  GaL  684.  To 
ratltle  the  plaintiff  to  a  new  trial  on  this 
ground,  It  must  appear,  among  othw  things, 
that  the  new  evidence  be  not  comulatlve 
merely;  that  it  be  such  as  to  rendCT  a  differ- 
&it  verdict  reasonably  probable  upon  a  re- 
trial; and  that  the  evldrace  could  not  vritb 
reasonable  diligence  have  been  discovered 
iind  produced  at  the  trlaL  1  Baynes,  New 
Trials  &  App.  (  88.  Assuming  that  defend- 
ant's affidavits,  which  are  very  general  la 
their  terms  In  that  regard,  satisfy  the  last 
of  these  requirements,  we  are  very  dear 
that  they  fail  short  of  complying  with  the 
first  two.  In  the  first  place,  we  r^ard  the 
evidence  as  purely  cumnlatiTe.  Its  tmly 
tendency  would  be  to  establish  a  state  of  ill 
will  OB  the  part  of  Crawford,  tha  proaecat 
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Ing  witness,  against  the  defendant,  and  an 
Indefinite  threat  by  Crawford  to  use  vio- 
lence npon  defendant.  If  the  latter  shonld 
again  come  npon  Crawford's  place.  The  rec- 
ord discloseB  that  evidence  of  exactly  the 
same  general  character  was  introduced  in 
behalf  of  d^endant  at  the  trial  through  the 
witness  M.  F.  Demasters,  who  testified  to 
threats  and  expressions  of  ill  will,  made  by 
Crawford,  of  quite  as  specific  and  violent  a 
character  as  those  proposed  to  be  establish- 
ed  by  the  evidence  newly  discovered.  But, 
in  the  next  place,  while  the  mere  fact  that 
the  new  evidence  be  camulative  is  not  con- 
clusive against  defendant's  right  to  a  new 
Trial  on  Uiat  ground,  we  are  satisfied  that 
the  evidence  is  not  such  as  to  make  a  difler- 
eut  result  on  a  new  trial  obviously  prob- 
able. To  the  contrary,  the  Impression  made 
by  a  consideration  of  the  i^oposed  evi- 
dence. In  the  light  of  that  taken  at  the  trial, 
is  rather  unfavorable  than  otherwise  as  to 
ilie  probability  of  its  producing  any  different 
result.  Under  such  circumstances,  we  are 
not  at  liberty  to  disturb  the  order. 

2.  Tlie  court  was  clearly  right  in  its  rul- 
iD£  in  allowing  the  prosecution  to  show  a 
threat  or  attempt  by  defendant  to  assault 
the  prosecutli^  witness  with  a  gun  a  few 
minutes  before  the  final  assault  was  com- 
mitted. The  evidence  on  the  part  of  the 
people  tended  to  show  that  it  was  all  a  part 
of  one  and  the  same  transaction.  In  fact, 
if  the  evidence  of  the  people  be  true,  there 
was  one  oontinuons  and  aggravated  assault 
committed  by  defendant  upon  the  witness 
Crawford,  from  the  time  defendant  threat- 
ened him  with  the  gnn  until  the  biting  and 
woimdlng  were  accomplished.  The  evidence 
was  therefore  admissible  as  part  of  the  res 
gests. 

3.  The  objection  arising  upon  the  cross-ex- 
smination  of  the  witness  Ward  Demasters, 
and  the  further  one  as  to  the  admissibility 
of  evidence  of  his  general  bad  character  for 
troth,  etc.,  a  f^w  jears  prior  to  the  fact,  are 
trivial,  and  involve  no  error.  The  first  was 
proper  as  tending  to  exhibit  the  feeling  of 
the  witness,  and  the  objection  to  the  latter 
went  to  its  weight,  and  not  its  admissibility. 

We  find  no  error  1q  the  record,  and  the 
Judgment  and  order  denying  a  new  trial 
should  be  affirmed.  It  is  so  ordered. 

We  concur:  GAROUTTB,  J.;  HARRI- 
SON, J. 


HAAS  et  al.  v.  MUTUAL  RELIEF  ASS'N 

OP  PETALUMA,    (L.  A.  27.)' 
(Snpreme  Comrt  of  California.    Oct.  24,  1895.) 
CsA^ieE  or  VsmiF — SuFFicrKSCT  or  Applicatiox. 

A  recital.  In  an  affidavit  by  a  mutual  ben- 
efit association  to  chance  the  place  of  trial  of  an 
actloD  against  It  from  L.  to  B.  count?,  "that  all 
pajmenti  of  benefits  that  have  become  due  and 

eraUe  to  the  nominees  Of  any  deceased  mem- 
r  are  made  and  always  have  been  made  by  a 

1  Bdwarlng  dsnM. 


warrant  payable  In  the  dty  of  P.,"  la  S.  county, 
does  not  controvert  an  allegation  In  the  coia- 
plaint  that  defendant  promised  to  pay  at  A.  In  L. 
county,  and  justifies  the  refusal  of  ue  motion. 

Departmait  1.  Ai^ieal  from  nqjwrlov  ooort, 
Los  Angeles  comity;  Walt«  Van  D^e,  Judge. 

Action  by  Haas  and  another  against  ttie 
Mutual  Rell^  Association  of  Fetaluma  cm  a 
benefit  c«tifleata  Fran  an  order  denying  Its 
motkm  to  (^nge  the  place  of  trial,  defendant 
appeals.  Affirmed. 

Lippltt  &  Lippitt,  for  ftppeUant  J.  F.  Gon- 

roy,  for  reqiondents. 

PER  CURIAM.  Appeal  from  an  order  de- 
nying a  motion  to  change  the  place  of  trial. 
The  aetl<Hi  was  commoiced  In  the  county  of 
Los  Angeles,  and  a  motlMi  was  made  by  the 
defendant  to  transfer  the  cause  for  trial  to  the 
county  of  Soiuma.  Upon  the  hearing  of  the 
motion  there  was  read  to  the  court  an  affidavit 
In  behalf  of  the  defendant  showing  that  by  its 
articles  of  Incorporation  the  coun^  of  Sonoma 
Is  Its  principal  place  of  bnsiness,  and  also  the 
M»nplaint  in  the  action,  which  cootalns  the 
ail^tlcm  that  the  defendant  promise^  to  pay 
the  money  sued  for  her^  at  Los  Angeles. 
The  defendant  did  not  controvert  the  truth  ot 
this  allegation,  but  In  the  affidavit  ffled  on  Its 
behalf  merely  stated  "that  all  payments  <^ 
benefits  that  have  become  due  and  payable  to 
the  nominees  of  any  deceased  member  of  said 
corporation  are  made,  and  always  have  be^ 
made,  by  a  warrant  drawn  In  favor  of  the 
nominees  upon  the  treasurer,  and  payable  in 
the  city  of  Fetaluma."  This  statement,  how- 
ever. Instead  of  traversing  the  averment  In  the 
complaint.  Is  entirely  consistent  with  the  fact 
that  the  defendant  promised  to  pay  the  sum 
sued  for  herein  at  Los  Angeles,  and  justified 
the  court  In  denying  the  motion  tipon  the 
ground  that  the  contract  was  to  be  performed 
In  that  county.  Trezevant  v.  W.  R.  Strong 
Co.,  102  CaL  47,  36  Pac.  395;  Lake  Shore  Cat- 
tle Ca  v.  Modoc  Land  &  Livestock  Ga  (CaL) 
41  Pac  472.         order  la  afflnasfl. 


In  re  FISHER'S  BSTATB.    (No.  18,868.) 
CSupreme  Coort  of  California.    Oct  la  ISOfi.) 

A000U5TIKO  BT  ADMIHtSTIUTOR— WhO  KAT  QuBS- 

TroK  Allowanoss. 
Aq  administrator,  in  settling  his  accounts, 

Presented  a  voucher  sigDed  by  deceased's  widow 
or  payments  alleged  to  have  been  made  her  in 
pursuance  of  an  order  granting  her  a  certain 
amount  aa  a  family  allowance.  Eeld,  that  a 
creditor  of  the  estate  could  not  object  to  the  al- 
lowance of  the  voucher  as  a  credit  on  the  ground 
that  the  amount  cov^ed  by  it  had  not  beoi  ac- 
tually paid  the  widow. 

Commissioners'  dectdon.  Department  1. 
Appeal  from  superior  court,  San  Joaquin  coun- 
ts\  Ansel  Smith,  Judge. 

In  the  matter  of  the  estate  of  Hiram  Fisher, 
deceased.  Appeal  by  S.  C.  Fisher,  adminis- 
trator, from  an  (wder  aettlins  Us  account 
Modified. 
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BUlott  ft  Eniott,  for  appelant  Loattlt, 
Woods  &  Lerinsky,  ftv  respondent 

HAYNES,  O.  A  creditor  of  the  estate, 
whuse  claim  had  been  allowed  and  approved 
by  the  court,  filed  several  exceptions  to  the 
first  annual  account  of  the  administrator.  Sev- 
eral of  these  exceptions  were  confessed  by 
the  administrator,  and  after  a  hearing  the 
court  made  the  following  record  (omitting 
formal  preliminary  matter) :  "Now,  after  hav- 
ing considered  satd  account  and  report,  the 
objections  to  the  same,  and  the  evidence,  the 
coiul  finds  that  the  amount  of  money  received 
by  said  administrator  during  the  time  cov- 
ered by  said  account  and  report  to  be  the 
sum  of  52,023.50,  and  the  amoimt  properly 
paid  out  and  expended  by  him  as  sncb  ad- 
ministrator, and  for  which  he  should  receive 
credit  agahist  said  estate,  to  be  f2,^7.59. 
leaving  a  balance  In  his  hands  In  favor  of 
said  estate  of  f415.91,  and  with  all  property 
of  said  estate  that  has  come  Into  his  hands 
and  remaining  undisposed  of.  It  Is  therefore 
ordered  that  said  account,  after  making  the 
corrections  and  reductions  proper  to  be  made, 
showa  a  balance  In  his  hands,  of  cash,  $415.- 
91,  and  the  same  Is  hCTeby  settled,  allowed, 
and  approved."  From  this  order  the  adminis- 
trator appefll& 

The  amount  received  by  the  administrator, 
as  shown  by  his  account,  was  not  changed 
by  the  order.  Items  excepted  to,  amounting 
to  $75.75,  were  admitted  by  the  administrator 
upon  the  hearing  to  be  erroneous  or  unauthor- 
ized. His  account  as  filed  showed  a  balance 
due  him  from  the  estate  of  ?148.10.  Adding 
to  this  the  amount  found  by  the  court  to  be 
in  his  hands,  namely  $415.91,  showed  a  total 
reduction  of  credits  amounting  to  55r)4.01. 
Deducting  from  this  sum  the  Items  admitted 
by  the  appellant  to  be  erroneous  or  unau- 
thorized, namely  (75.75,  leaves  the  sum  of 
$488.26  talcen  from  his  credits  by  the  court. 
The  order  made  by  the  court  does  not  show 
what  Items  amounting  to  this  sum  were  dis- 
allowed, but  the  bill  of  exceptions  and  the 
briefs  of  counsel  make  It  reasonably  clear  that 
that  sum  was  deducted  from  the  Item  of  $950 
claimed  by  the  administrator  as  a  payiheut 
on  account  of  "family  allowances." 

On  June  16,  1803,  tlie  court  made  an  order 
that  the  administrator  pay  the  widow  of  dece- 
dent the  snm  of  $50  per  month  as  a  family 
allowance,  "commencing  on  the  24th  day  of 
November,  1801."  The  voucher  for  said  Item 
of  $950,  signed  by  the  widow,  was  for  nine- 
teen months,  commencing  November  24.  1891, 
and  ending  Jmie  24,  1893.  The  administra- 
tor was  sworn  and  examined  touching  this 
Item,  and  admitted  that  It  had  not  all  been 
paid  to  the  widow;  that  some  moneys  had 
been  advanced  by  him  to  her  prior  to  the  al- 
lowance; that  other  sums  were  paid  to  her 
after  the  allowance  was  made;  and  that  at 
her  request  the  remainder  was  retained  by 
him  to  be  paid  ont  to  or  for  her  as  the  same 
ahoold  be  required.  Bis  examination  was  con- 


tradictory and  uncertain  as  to  payments  made, 
both  as  to  time  and  amount,  and  nothing 
like  a  definite  and  accurate  statement  of  the 
facts  as  to  the  amount  paid  or  remaining 
unpaid  can  be  arrived  at  from  his  examina- 
tion. The  question,  howev«,  la  presented 
(and  it  Is  the  only  one  noticed  counsel  ct 
which  appears  to  be  In-rolved  In  the  cnsc^. 
whether  a  creditor,  or  any  one  save  the 
widow,  can  attack  or  question  the  voucher 
signed  by  her.  That  the  order  for  the  pay- 
ment  of  an  allowance  of  $50  per  month  was 
made  was  not  disputed.  That  this  order  has 
not  been  modified  or  vacated  is  not  claimed: 
and  the  amount  claimed  to  have  bcea  paid 
th^'eunder  and  represented  by  the  voucher  at 
the  widow  does  not  exceed  the  amoant  so 
allowed.  As  between  the  widow  and  the 
creditors  of  the  estate,  she  Is  undoubtedly 
bound  by  her  voucher,  and  could  not  be  heard 
afterwards  to  say  that  she  had  not  received 
the  amount  therein  admitted  to  have  been 
paid.  She  must  have  had  legal  notice  of  the 
settlemoit  of  the  amount;  and,  not  having 
objected,  she  Is  bound  by  the  adjudication 
upon  that  account  so  far  as  aCFecta  the  estate. 
Whether  she  would  be  bound  by  her  receipt 
as  between  her  and  h&  son,  who  is  the  ad- 
ministrator, need  not  be  considered.  This 
allowance  is  a  preferred  claim  against  the  es- 
tate, though  where  the  estate  Is  Insolvent  It 
cannot  be  allowed  for  a  longer  period  than 
one  year  after  granting  letters  testamentary 
or  of  administration;  but  where  the  estate 
Is  solvent.  It  may  he  allowed  during  the  pro- 
gress of  the  settlement  of  the  estate.  Code 
CIt.  Proc.  i  1466.  The  creditor  excepting  to 
said  account  as  to  this  Item  alleged  that  It 
was  "claimed  by  said  account"  that  the  es- 
tate was  Insolvent,  and,  If  Insolvent,  that  the 
allowance  should  not  he  paid  for  a  greater 
period  than  one  year;  so  that  the  question  as 
to  whether  the  estate  was  insolvent  or  not 
appears  to  have  been  brought  to  the  attention 
of  the  court,  and,  as  no  order  was  made  upon 
that  point,  we  cannot  assume  that  the  estate 
was  In  fact  Insolvent.  However,  the  account 
filed  by  the  administrator  does  not  show  that 
the  estate  Is  Insolvent,  but  merely  shows  that 
l^e  amount  paid  out  exceeded  the  amount 
received  by  the  admlnlstrattH'.  Hie  exami- 
nation of  the  administrator  touching  this  Item 
was  liad  over  his  objection,  and  the  ruling  of 
the  court  thereon  was  duly  excepted  to;  so 
that  the  question  made  by  appellant  Is  made 
upon  the  admission  of  evidence  as  well  as 
upon  the  final  order  of  the  court 

I  think  the  full  amount  of  said  Toucher, 
viz.  $050,  should  have  been  allowed  the  ad- 
ministrator as  a  credit  upon  his  account,  and 
that  the  order  appealed  from  should  be  modi- 
fied according^,  but  wlthont  costs  to  ^fha 
party. 

We  concur:   VANCLIBP,  C;  SEABLS,  C 

PER  CURIAM.  For  the  reasons  given  fn 
the  foregoing  opinion,  the  order  appealed  from 
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h  rercned,  irtOi  fllrecUopg  to  modify  the  aame 
In  accordance  with  the  foregoing  opinion, 
and  as  so  nwdlflrt  that  It  be  affltmed. 


SANTA  PAULA  WATER  WORKS  t. 
PERALTA.    (L.  A.  IS.) 

(Supreme  Court  of  Oalifomla.    Oct  21.  1896.) 

AppBAif— nuMft  Bsisr— Bxoosa  for  Tailuxs. 

Where  appellant's  failure  to  file  a  brief 
iras  dne  to  a  misaQderetandlng  between  two  at- 
tameys  as  to  which  was  to  a.ct  for  her  In  the  bu- 
preme  conrt,  and  appellant,  throngh  her  ignorance 
of  EngliBh,  was  excuaable  for  that  misnnder' 
atanding,  the  appeal  not  being  In  the  opinion  of 
counaci  without  merit,  napondent*!  motion  to 
JiBmisB  will  be  denied. 

In  bank.  Appeal  from  superior  court,  V«n- 
tnta  conntr;  B.  r.  Williams,  Judge. 

Action  by  the  Santa  Paula  Water  Works 
against  Julia  Peralta,  In  which  Judgment  was 
rendered  for  plaintiff,  and  defendant  appealed. 
For  the  failure  of  appelant  to  file  a  brief,  re- 
spraident  entered  a  motko  to  dlamlaa  the  ap- 
peaL  Denied. 

Daly  &  Toland,  B.  F.  Del  Valle,  and  Shep- 
herd &  Eastln,  tor  appeUant  W.  H.  WUde 
and  Orestei  Oir,  for  respondent 

PER  CURIAU.  Motion  by  respondent  to 
dismiss  the  appeal  for  failure  of  appellant  to 
file  a  brief.  We  think  it  sufficiently  appears 
from  the  affidavits  filed  by  appellant  In  resist- 
ance of  the  motion  that  the  failure  to  file  the 
brief  arose  from  a  misunderstanding  between 
appeUant  and  his  counsel  as  to  whom  appel- 
lant desired  to  represoit  him  in  this  court 
Daly  &  Toland  were  the  attorneys  for  appel- 
lant in  the  lower  court  After  the  appeal  was 
perfected,  appellant,  who  Is  a  Spaniard,  and 
speaks  and  understands  English  very  imper- 
fectly. Informed  Mr.  Toland,.  as  the  latter  un- 
derstood him,  that  he  intended  to  get  Mr.  J.  L. 
Murphy,  of  Los  Angeles,  to  attend  to  the  case 
in  the  supreme  court  Subsequently  appellant 
called  on  Mr.  Murphy  and  told  him  that  be 
wished  to  secure  his  asststance  In  the  case  on 
the  appeal.  He  was  informed  by  Mr.  Murphy 
that  be  would  assist  in  the  case  if  agreeable 
to  Daty  &  Toland,  and  suggested  that  appel- 
lant see  the  latter  on  the  subject  Appellant, 
it  seems,  did  not  understapd  the  suggestion  as 
to  the  necessity  of  his  seeing  Daly  &  Toland, 
and  went  away  In  the  belief  that  he  had  dme 
all  that  was  required  and  necessary  In  the 
Iiremises  to  secure  the  services  of  Mr.  Murphy. 
The  latter  did  not  understand  appelant  that 
he  was  expected  to  tske  control  of  the  case  to 
the  exclusion  of  Daly  &  Toland,  but  simply  to 
assist  them  In  the  preparatlMi  of  the  brief 
and  the  preswtatlon  of  the  case  in  this  court. 
Some  correspondence  subsequently  occurred 
between  Murphy  and  Toland  upon  the  subject, 
which  does  not  appear  to  have  assisted  to  the 
better  undervtandlng  of  the  appellant's  desires 
In  tbe  remises,  and,  as  a  result,  each  attorney 
waited  for  tbe  other  to  act,  .afid  no  brief  was 


filed.  The  affldavita  make  it  clear  that  1h» 
appellant  at  all  times  and  in  good  faith  intend- 
ed to  prosecute  his  appeal,  and  supposed  that 
everything  necessary  thereto  was  befog  done 
by  his  attorneys;  and  it  also  appears  that  In 
the  Judgment  of  counsel,  there  la  merit  in  tbe 
appeal.  The  whole  misapprehension  and  mis- 
understanding  of  the  attorneys  would  seem 
to  have  arisen  from  tbe  Imperfect  ability  of 
tbe  app^ant  to  make  himself  understood  by 
reason  of  his  lack  of  familiarity  with  the  Eng- 
lish language.  Under  the  circumstances,  we 
think  a  case  (tf  ercusable  neglect  is  disclosed 
which  should  entitle  appelant  to  present  his 
cause  on  the  merits;  and  In  this  view  the  mo- 
tion to  dismiss  alioDld  be  dented.  It  Is  so  or- 
dered. 


BEHY  V.  OLDS  et  al.    (No.  18.816.)! 

<Supreme  Court  of  Oalifomla.   Nor.  4,  1895.) 

Chakob  or  Vencb  —  Dibqitampication  or  Junea 
— Calusq  An'uthrr  Jodob. 
Code  Civ.  Proc.  8  308,  reqnlring  a  judgp 
who  la  dlsqoalified  from  acting  In  a  cause  to 
transfer  It  If  pending  before  him,  to  some  other 
conrt.  is  not  satiafieo  by  calling  to  the  court  of 
the  disqualified  Jndge  a'jndge  wno  is  not  disqual- 
ified. 

Gommiaaioners*  dedston.  Department  1. 
Appeal  from  superior  court,  Merced  coimly; 
Jos^  H.  Budd,  Judgei 

Action  by  Tbeophlle  Remy  against  B.  J. 
Olds  and  others.  From  an  order  denying 
change  of  venue,  d^ndants  appeal.  Re- 
versed. 

J.  W.  Knox,  for  appellants.  James  F. 
Peck  and  T.  0.  Law,  for  respondent 

BRITT,  O.  Messrs.  J.  K.  &  T.  C.  Law, 
brothers,  were  attorneys  for  plaintiff  In  this 
action.  The  former  was  elected  Judge  of  the 
superior  court  of  Merced  county,  where  the 
action  was  and  la  yet  pending,  and  entered 
upon  the  discharge  of  the  duties  of  that  of- 
fice; his  brother  remained  an  attorney  of  rec- 
ord for  the  plaintiff.  This  being  the  situa- 
tion of  the  case,  defendants  notified  plaintiff 
ttiat  they  would  on  December  7,  189S,  move 
said  court  to  change  the  place  of  trial  of 
Bald  action  to  another  superior  court  on  the 
double  ground  of  the  relationship  of  Hon.  J. 
K.  Law,  Judge  of  the  Merced  court  to  one 
of  the  i^ntiff's  attorneys,  and  that  he  had 
himself  been  an  attorney  for  tbe  plaintiff  in 
the  action.  The  fact  of  such  notice  being 
brought  to  the  attention  of  Judge  Law  on 
December  4th,  be  announced  to  the  parties 
In  open  court  that  he  would  not  hear  the  mo- 
tion, but  would  have  another  Judge  to  hear 
it  Defendants  objecting  to  such  course,  he 
stated  that  tbe  objection  should  be  presented 
to  such  other  Judge.  On  said  December  7th, 
Hon.  Joseph  H.  Budd,  Judge  of  the  superior 
court  of  San  Joaquin  county,  at  the  request 
of  Judge  Law,  held  a  session  of  the  aaid 
Uaroed  Mwerlor  comt  for  tke  dlapstch  of 


iBehearing  granted. 
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varlooB  matters,  and  called  for  bearing  the 
said  motion  for  cbange  of  Tenue.  Defend- 
ants objected,  for  the  reascuiB,  among  others, 
that  it  was  the  duty  of  aald  Judge  of  the 
Merced  court  to  hear  the  motion;  that  ha 
was  ttien  j^ent  hi  the  coqrthouae;  and  that 
Judge  Budd  had  been  selected  and  requested 
by  hhn  to  be  resent  f6r  the  pnipoae  of  hear* 
tng  snch  mottoiL  The  matters  of  fact  stated 
In  the  objections  made  woe  shown  by  evi- 
dence admitted  In  sapiwrt  thomt  The  ob- 
JectloDB  were  ovKTOled,  Judge  Budd  stating 
that  he  would  dien,  or  as  aoon  as  counsel 
were  readji  inreslde  as  Judge  on  the  trial  ot 
the  case.  An  order  was  then  entered  recitr 
lug  that  the  motion  was  heard  at  a  session 
of  the  court  held  by  Judge  Budd,  at  the  ro- 
qtiest  of  Judge  Law;  that  the  formw  was  not 
dtequaUfled  to  act  as  Judge  at  the  trial  ct  the 
actlMi,— and  denying  the  motion. 

The  statutes  pertaining  to  the  matter  may 
be  thus  abstracted:  No  Judge  shall  act  aa 
such  In  any  action  when  he  Is  related  to  an 
attorn^  or  counsel  of  either  party  by  con- 
sanguinity or  affinity  within  the  third  de- 
gree, or  when  he  has  been  attorney  or  coun- 
sel for  either  party  in  the  action;  but  his 
dlsquallflcatioD  does  not  extend  to  the  power 
of  transferring  the  action  to  another  court 
Gode  GlT.  Proc  S  170,  as  amended  in  1893. 
The  court  may,  on  motion,  change  the  place 
of  trial  when  from  any  cause  the  Judge  la 
disqualified  from  acting.  Id.  S  397.  If  an 
action  Is  pending  In  a  court,  and  the  Judge  is 
disqualified  from  acting  as  such.  It  must  be 
transferred  for  trial  to  a  court  the  parties 
may  agree  upon;  or,  if  they  do  not  agree^ 
then  to  the  nearrat  court  where  the  like  ob- 
jection does  not  exist   Id,  $  396. 

The  case  differs  In  no  material  particular 
from  Upton  t.  Upton,  94  Cal.  26,  29  Pac. 
411,  where  similar  proceedings  by  the  same 
Judges,  resulting  in  a  denial  of  an  applica- 
tion for  change  of  venue,  were  sustained  by 
this  court;  and  the  order  appealed  from  here 
should  be  affirmed  If  that  case  Is  to  be  fol- 
lowed. But  the  court  subsequently  said  of 
Upt(Hi  T.  Upton:  "We  felt  constrained  to 
follow  the  decldon  In  Paige  t.  Carroll,  81 
Cal.  216.  We  did  so,  however,  because  the 
point  of  practice  had  been  so  settled,  and  not 
without  serious  doubts  as  to  the  correctness 
of  the  decision,  which  Ignores  what  seems  to 
be  a  substantial  provision  of  the  statute,  de- 
signed to  prevent  the  selection  by  either  par- 
ty to  the  controversy  of  the  court  and  Judge 
before  whom  the  trial  Is  to  be  had.  It  Is 
not  necessary  here  to  determine  whether  the 
practice  tolerated  In  Tpton  t.  Upton  and 
Paige  T.  Carroll  can  be  longer  rec<«nleed." 
Krumdick  v.  Cmmp,  98  CaL  119,  82  Pac.  800. 
Xn  the  present  Instance  that  necessity  arises; 
and  It  seems  to  us  that  the  sooner  cases 
which  Ignore  such  a  provision  of  the  statute 
are  overruled,  the  better  for  the  courts,  at 
least  In  which  any  ground  for  suspicion  even 
of  ind^cacy  in  matters  ot  this  sort  would  be 
lamentaUft    Wok  the  pnrpoeea  nnder  view. 


the  law  treats  oonnsd  as  fdoittlled  with  tia 
client  It  has  made  axiomatic  the  i»lndple 
that  no  man  onght  to  be  a  Judge  in  his  own  | 
cause.  Mining  Ca  r.  Seyser,  S8  GaL  32!. 
High  authoritiea  seem  to  consider  such  a  pow- 
er not  conf  erratde  hy  act  of  parliament  or  the 
ocmstttntionB  of  our  states.  Oo.  litt  i  212: 
Oool^,  Const  I4m.  pp.  207.  SOO-^KJO.  But  tbe  , 
diflerence  betwe^  Judging  one's  own  canae  ^ 
and  the  right  to  select  another  to  Judge  there- 
in is  more  of  shadow  than  subatanc&  To 
men  of  turn  for  Intrigue  probably  the  latter 
privilege  wonld  appear  more  Talnable  tban 
the  former.  We  considw  tliat  tin  atatnte 
irtiich  requires  a  Judge  who  is  disqualified 
from  acting  In  a  cause  by  reason  ot  intoeai, 
or  by  having  been  ot  coonsel,  or  othenrise; 
to  transfer  the  same  if  pending  before  hfm  to 
aome  otbw  court  (Code  Glv.  Proc  {  38ii),  is 
not  satisfied  by  his  calling  a  Judge  who  Is  aot 
disquaUfled,  and  who  must  perforce  dray  the 
transfer,  and  so  become  the  appoUitee  of  the 
first  for  the  trial  of  the  cause;  and,  with- 
out meaning  to  Intimate  by  anything  here 
said—as  we  do  not  at  all  soapect— that  ^ 
tber  of  the  learned  Judges  named  was  actuat- 
ed by  other  thau  the  slncerest  desire  to  keep 
within  the  law  and  serve  the  substantial  coo- 
venience  of  the  litigants,  we  are  of  the  oplu- 
ion  that  the  order  applied  from  should  be 
reversed.  It  will,  of  course,  be  understood 
that  the  ruling  here  does  not  forbid  the  par- 
ties to  agree  upon  another  Judge  who,  pur- 
suant to  snch  agreement,  might  be  requested 
to  try  the  action  In  the  court  where  the  same 
is  pending,  as  provided  by  the  constttutlou 
(article  6,  S  Si;  and.  In  those  courts  havlog 
several  Judges,  the  necessity  for  transfer  of  a 
cause  on  this  ground  cannot  exist  unless  all 
the  Judges  are  disqualified. 

We  concur:    BDABLS,  O.;  HATNBS,  G. 

PER  CURIAM.    For  the  reasons  given  In 
the  foregoing  opinl<m,  the  order  appealed  . 
from  is  revwsed. 


TTLBB  T.  TEHAMA  COUNTY.  (No. 
18,338.) 

(Supreme  Conrt  of  California.    Nov.  4,  1895.) 

CouKTiES— Liability  fob  Touts— DsFsonTS  Cos- 

8TRUCT10X  or  Brioob— Plbadtno. 

1.  Const  1879,  art.  1,  8  14,  which  providM 
that  "private  propoty  shall  not  be  taken  or  dam- 
aged for  imblic  use  without  jast  compensation, 
renders  a  county  liable  for  damages  to  plaindfl*! 

erwerty  consequent  on  the  construction  ot  t 
ridge  in  such  a  manner  that  its  abutments  turn 
the  current  of  the  stream  in  such  a  way  ai  to 
cut  into  his  land. 

2.  A  county  cannot  avoid  Its  liability  for 
damages  from  the  defective  construction  of  t 
bridge  by  its  Bupervisors  on  the  ground  that  in* 
atead  of  hoing  erected  on  the  line  of  the  road.  It 
was  erected  on  property  belonging  to  plaintiff, 
abutting  the  road,  as  lot^  as  it  maintains  the 
bridge,  and  foils  to  repudiate  the  action  of  in 
snparviaora  in  so  constructing  lt> 
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3.  A  complaint  which  alleges  that  the  en- 
tire work  of  coDfltructing  a  county  bridge  was 
done  Dnder  the  direction  of,  and  according  to 
the  plana  and  spedficationa  famished  1^,  the 
board  of  aoitaTiaofB,  and  that  it  was  accepted  by 
tbem  when  completed,  sufficiently  states  a  canse 
of  action,  when  objected  to  by  general  demur- 
rer; it  bein;  immaterial  that  the  work  done  in 
{dadng  the  abntmenta  so  that  the  current  of  the 
stream  was  turned,  and  made  to  cat  into  l^aln- 
tUfa  land,  causing  the  injury  complained  ot,  was 
performed  Iv  a  Mdge  company. 

Cammlasioners'  dedrion.  Department  1. 
Appeal  from  Btqterlor  court,  Tehama  connty; 
John  F.  Elllson,  Judge. 

Action  b7  J.  C  Tyieir  against  Tehama 
county  to  reeoTer  damages  consequent  upon 
the  cpnstmetion  ot  and  to  eajoln  defendant 
firom  maintaining,  a  certain  bridge.  Tbere 
was  Judgment  for  defoidant,  fnmi  which 
plaintlfr  ai^^eals.  Reversed. 

J.  G.  Ball,  J.  T.  Matlock,  and  Armstrong 
&  Bnmer,  fw  appellant.  li.  V.  Bltcbcock,  for 
respondait. 

HATNES.  O.  This  appeal  Is  by  the  plaln- 
tltt  from  a  Judgment  rendered  on  demmrer  to 
hia  amended  complaint  The  action  was 
brought  to  recover  damages,  and  to  enjoin 
the  defendant  from  maintaining  a  certain 
bridge,  with  Its  buttresses,  piers,  and  walls, 
and  that  the  same  be  declared  a  nuisance,  and 
abated  as  such.  The  bridge  In  question  was 
erected  by  the  board  of  supervlsois.  In  1S92, 
over  Elder  creek,  on  the  Tehama  and  Red 
Bluff  road,  to  replace  a  bridge  erected  many 
years  before,  and  which  had  become  unsafe. 
It  Is  alleged  that  the  new  bridge  was  built 
below  and  alongside  of  the  old  one,  but  outside 
of  the  highway,  on  the  property  of  plaintiff; 
that  plaintiff's  residence  is  on  the  southerly 
Bide  of  said  creek,  a  short  distance  below  the 
bridge,  and  near  said  creek;  that  it  was 
built  before  said  new  bridge  was  erected; 
that  the  abutments  or  walls  supporting  the  new 
bridge  confined  the  waters  dturing  freshets, 
and  turned  the  current  against  the  south  bank 
of  the  stream,  near  his  house,  and  caused  It 
to  cut  away  the  bank;  and  that.  If  continued, 
it  will  destroy  his  house  and  much  valuable 
land.  The  demurrer  was  general  and  special; 
but  the  ground  upon  which  the  demurrer  was 
sustained,  as  api>ear8  from  the  written  opin- 
ion of  the  learned  Judge  of  the  court  below,  as 
wen  as  ftom  the  briefti  of  counsel,  was  that 
the  complaint  does  not  state  a  cause  (tf  ac- 
tion. 

The  ground  upon  which  the  court  based  Its 
decision,  briefly  stated,  Is  that,  as  the  bridge 
was  bnllt,  not  upon  the  highway,  but  upon 
private  property,  the  acts  of  tlie  board  of  su- 
pervisors in  causing  Its.  construction  were 
nuuthorlzed  and  unlawful;  tliat  for  such 
acts  tbp  county  is  not  responsible;  and  that, 
if  any  one  Is  responsible.  It  is  the  supervisors 
pmonally  (citing  CroweD  v.  Sonoma  Ga,  25 
CaL  313);  wliile  counsel  for  respondent  adds 
to  the  above  that  the  constmction  of  bridges 
is  not  one  of  the  powers  of  countiei^  but  Is 
ooe  of  the  numerated  powers  of  tlie  board  (tf 
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supervisors;  tliat  counties  are  not  liable  for 
the  acts  or  negligence  of  their  oUlcers,  uiiles:j 
such  liability  Is  Imimsed  by  express  statutory 
provisions;  that  the  complaint  does  not  allege 
ttiat  said  bridge  was  erected  either  wrong- 
fully, unlawfully,  or  against  the  will  or  con- 
sent of  the  plaintiff;  and  that  even  if  the 
complaint  had  alleged  the  erection  of  the 
bridge,  pleiB,  etc.,  upon  tlie  public  highway, 
it  would  not  have  stated  a  cause  of  action,  as 
it  falls  to  allege  a  lack  of  ordinary  care  and 
skill  in  Its  erection. 

Assuming  for  the  present  that  the  acts  of 
the  board  of  snp^rlaors  were  authorized  and 
lawful,  the  first  question  to  be  determined, 
then,  is  whether  the  county  Is  liable  for  the  con- 
sequential Injuries  caused  by  the  construction 
of  the  bridge  in  such  manner  as  to  change  the 
direction  of  the  current  so  as  to  cut  away 
tlie  southerly  bank  of  the  stream,  causing  In- 
Jury  to  plalntlfTs  landf  and  threatening  the  de- 
struction of  his  residence.  It  is  undoubtedly 
true  that  at  common  law  an  action  does  not 
lie  against  a  county,  and  that,  In  the  absence 
of  some  constitutional  or  statutory  provision, 
cotmtles  are  to  be  tr^ted  as  political  divi- 
sions of  the  state,  created  for  convenience, 
and  not  liable  for  damages  caused  by  the  neg- 
lect of  their  o£Qcers  or  agents.  Crowell  v. 
Sonoma  Co.,  25  Cal.  313,  cited  in  the  opinion 
of  the  learned  Judge  In  the  court  below,  and 
by  counsel  for  respondent  in  his  brief,  was  an 
action  against  the  county  for  injuries  to  the 
land  of  plaintiff,  caused  by  the  construction 
of  the  abutment  of  a  bridge,  by  which  the 
water  was  turned  towards  the  plaintiff's  land, 
cutting  away  portions  thereof,  and  destroying 
Improvements  thereon.  That  case,  however, 
arose  under  the  constitution  of  18^,  which 
provided,  "Nor  shall  private  property  be  taken 
for  public  use  without  Just  compensation'' 
(Const.  18^,  art  1,  8  S);  while  the  new  con- 
stitution provides  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use  with-  • 
out  Just  compensation  having  been  first  made  . 
or  iiaid  Into  court  for  the  owner"  (Const 
1879,  art.  1,  S  14).  These  constitutional  provi- 
sions, as  weD  as  the  common-law  liability  of 
counties,  were  very  fully  considered  In  Rear- 
don  V.  City  and  County  of  San  Francisco,  GO 
Cat  492,  6  Pac.  317.  In  that  case  the  defend- 
ant was  engaged  In  improving  Army  street, 
and,  in  making  the  Improvements,  placed 
thereon  a  large  amount  of  rock,  the  weight  of 
which  caused  the  soil  to  sink  and  spread  out 
at  the  side;  thus  raising  and  moving  the 
ground  upon  plaintiff's  lot  injuring  the 
foundation  of  the  building  thereon.  The  court 
speaking  of  the  change  In  the  constitutional 
provision  above  noticed,  said:  "To  wttat  kind 
of  damage  does  this  word  'damaged*  refer? 
We  think  It  refers  to  something  more  than 
the  direct  and  Immediate  damage  to  private 
property,  such  as  Its  Invasion  or  spoliation. 
There  Is  no  reason  why  this  word  should  be 
cbnstrued  In  any  other  than  its  ordinary  and 
proper  sense.  It  embraces  more  than  the  d-'- 
rect  taking.  It  it  did  not  ref6r  to  more  than 
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the  danuge  aiban  menttcmed,  the  word  'dam- 
agei,'  In  tbe  dause  relied  upon,  would  be 
Biverflooaa.  It  eeems  to  ns  that  the  dQrect  In- 
vaaltHi  spoken  of  wonld  come  within  tbe 
danae  as  It  stood  in  tbe  consUtntlon  of  1840. 
If  the  word  'damaged'  only  embraced  jd^'slcal 
InraBlona  of  property-,  the  rights  secnred  by 
this  word  would  add  nothing  to  the  guaranty 
as  It  fonnerly  stood."  Tlie  court  Viere  quoted 
eztenslT^  from  Olty  of  Atlanta  t.  Green,  OT 
Qa.  886,  In  which  state  the  corret^uding  pro- 
vIslffiQ  of  Its  constitution  Is  the  same  as  the 
provision  In  our  constitution  of  1879.  The 
court  said:  "The  article  does  not  deflne  wheth- 
er tbe  damage  ahall  be  Immediate  and  direct 
or  coMequentlaL  Any  damage  to  property  fOr 
public  use  must  receive  Its  compensation.  It 
may  be,  aud  win  no  doubt  often  occur,  that 
the  omsequentlal  damage  may  Impose  a  mote 
serious  loffi  Qpon  the  owner  than  the  tem- 
porary spoUatkm  or  Invasion  of  the  property.*' 
This  conrt  followed  and  adopted  the  views  ex- 
pressed by  tbe  supreme  court  of  GetM-gla,  and 
dted  a  lai^  number  of  cases  from  other 
fltates  expressing  a  like  view,  as  win  be  seen 
-at  page  604  of  the  cq^nlon  hi  66  Cal.  (page 
317,  6  Fac.);  and  it  was  then  said  by  the 
conr^  In  further  commenting  upon  those  cases, 
that:  "It  was  held  to  be  wltUn  tbe  consti- 
tutional provlalott,  as  to  property  damaged, 
whether  the  work  was  done  with  care  and 
skin,  or  not  We  are  of  the  c^lnlon  that  the 
right  assured  to  the  owner  by  this  provision 
of  the  constltnthm  Is  hot  restricted  to  the 
case  where  be  is  entitled  to  recover  as  for  a 
tort  at  common  hiw.  If  he  la  consequentially 
damaged  by  the  work  done,  whether  It  is 
done  carefully  and  with  sUU,  or  not,  he  ts  en- 
titled to  conq>ensattott  for  such  damage,  under 
this  proTlskm.  This  provision  was  intended 
to  assure  compensation  to  the  owner  as  weU 
where  the  damage  Is  directly  Inflicted,  or  in- 
flicted t^^  want  of  cue  and  eklll.  as  where  tiie 
'damages  are  consequential,  and  for  which 
damages  he  had  no  right  of  recovery  at  com- 
mon law."  In  that  case  a  judgment  for  the 
philntilf  was  aflbmed.  In  OonnUf  v.  San 
Frandsoo,  67  GoL  4B,  7  Pac.  41,  the  action  was 
brought  to  recover  damages  for  Injuries  to 
platntiffs  lot  caused  by  grading  Atontgomery 
avenue  In  the  mode  provided  for  grading 
streeto  in  the  general  statute  In  regard  there- 
to. There,  In  grading  the  street,  an  embank- 
meut  was  formed  iS  feet  above  phLlntUfs 
property  and  contiguous  lota,  by  which  the 
water  that  ran  to  a  water  conrae  across  the 
street  was  permanently  stopped  in  its  flow, 
and  backed  upon  plaintiff's  lot,  causing  dam- 
age to  It  and  the  building  thereon.  This  court 
ctted  Pumpdly  v.  Ganal  Co.,  13  WaU.  166, 
and  said:  "The  action  In  that  case  was  against 
a  private  corporation;  here,  against  one  that 
Is  public  and  munldpaL  But  we  are  not 
aware  that  Uiere  is  anythtog  In  the  nature 
or  essence  of  the  corporation  known  as  the 
'City  and  County  of  San  Frandsco,'  though 
public  and  municipal  In  Its  cbaracter,  or  In 
the  statutes  relating  to  It,  which  Justifies  It, 


even  in  the  prosecution  of  a.  pul^  work  an> 
thorlsed  by  statute,  and  for  Oie  potdlc  benefit. 
In  taking  the  property  of  another.  The  for^ 
raer  constitution  of  Gallfomla,  mtAet  wliieh 
the  work  was  done,  as  weO  as  tb»  constitutloB 
now  In  force,  renders  nuU  all  letfslation  to 
authorise  such  a  iMwceedlng."  In  Blgdow  v. 
City  of  Los  Angeles,  85  CoL  614^  24  Fac.  778, 
the  court  ctted  Reardcu  v.  City  and  Couu^  of 
San  Frandsco,  supra,  to  the  point  that.  If 
compensation  had  not  been  obtained  under 
tbe  provisions  of  the  Code  vrltb  respect  to  end- 
nent  domain,  It  can  be  reeovored  In  an  ac- 
tion. 

I  think  the  injuries  here  complained  of 
are  deariy  within  the  constitutional  provi- 
sion above  dted.  as  coostroed  to  the  cases 
above  noticed;  and,  if  so,  I  see  no  resson 
why  the  pUilntlflF's  damages  may  not  be  re- 
covoed  from  tlie  connly,  since  the  statute 
expressly  authorizes  connttea  to  sue  and  l>e 
sued.  All  the  California  cases  dted  conn- 
sd  for  respondent,  except  Crowell  v.  Sonoma 
Ca,  were  fw  person^  injuries;  and  counsd 
contends  that  tlie  sune  prtndple  applies  to 
esses  of  injury  to  property,  and  that  there- 
tare,  upon  the  authority  of  the  cases  cited, 
the  county  Is  not  liable.  It  was  so  said  to 
Crowell  V.  Sonoma  Co.,  and  under  the  old 
constitution  that  was  doubtless  true;  but 
the  change  to  the  ctmstltutlon,  to  the  resi>ect 
we  have  dtocussed,  creates  a  dear  dIstlnctioD 
between  damages  to  property  and  damages 
for  personal  Injuries.  Cases  dted  hr  coun- 
sd for  reapondent  team  other  states  need  not 
be  considered,  the  question  as  to  the  Uatdlity 
of  the  county  betog  settled  by  our  own  de-' 
dslona.  I  thtok  the  allegations  of  the  com- 
platot  as  to  tbe  injuries  resulting  from  tbe 
duinge  to  tbe  current  of  the  stream  Stote  a 
cause  of  action,  unless,  as  hdd  by  the  court 
bdow,  the  fact,  alleged  to  tbe  complaint,  that 
the  bridge  was  constructed  upon  private  prop- 
erty, and  ontdde  of  the  dedicated  highway, 
exempts  the  county  from  llaUlity.  By  meet- 
ing the  bridge  outside  of  toe  right  of  way. 
and  upon  private  property,  the  supervlson 
did  not  acquire  title  to  the  bridge  In  them- 
sdves,  as  Individuals,  or  as  a  board,  nor  did 
it  become  the  private  property  of  the  plaintiff. 
The  bridge  was  erected  and  paid  for  by  the 
county,  for  the  use  of  the  puMlc,  and  is  med 
by  the  public.  It  would  hardly  be  contended 
that,  because  the  bridge  was  built  upon  tbe 
idatotUTs  land,  he  la  at  liberty  to  destroy  It, 
or  to  prevent  the  public  from  udng  it  Nor, 
upon  the  other  hand,  will  it  be  contended  that 
tlie  county  may  conttoue  perpetually  to  main- 
tain It  tax  tbe  use  of  the  public  without  lia- 
bility for  damages  to  private  propoty  re- 
sulting from  Ita  maintenance.  The  board  of 
supervlson  had  ample  authority,  under  the 
statute,  to  construct  a  bridge  across  Elder 
creek;  but  In  doing  so  they  Inflicted  an  to- 
Jury  upon  the  plaintiff,  which  may  or  may 
not  have  been  unavoidable.  U  the  property 
of  the  plaintiff  was  in  fact  taken  for  public 
use  without  having  been  condemned  and  paid 
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for  under  the  ptotI8I<hu  of  the  Code  relating 
to  eminent  domain,  he  may  recover  compenaa- 
tlon  therefor  In  an  appropriate  action,  not- 
wlthatandlng  the  mode  of  Us  taking  was  un- 
antborized.  Reardon  r.  City  and  County  of 
San  Francisco,  snpra;  Blgelow  v.  CI^  of  Los 
Angeles,  sapra.  And  If,  t>y  such  taking  or 
nse,  other  property  of  the  plaintiff  is  "dam- 
aged," It  follows  that  a  recovery  for  such  In- 
Jory  may  also  be  had.  If  the  board  of  snper- 
vlsora  bad  no  authority  under  any  circum- 
stances to  erect  a  bridge,  respondent's  con- 
tention would  have  a  very  different  basts; 
bat  the  board  Is  authorized  to  erect  bridges, 
and  necessarily  to  determine  the  place  of  such 
erection,  and  If,  from  necessity,  or  by  mis- 
take, they  erect  a  bridge  outside  of  the  limits 
of  the  highway,  the  county  cannot,  wlille 
maintaining  the  bridge  for  public  use,  re- 
pudiate tlie  action  of  the  board,  and  refuse 
to  compensate  a  person  whose  property  has 
been  token  or  damaged.  It  Is  said  in  Len-is, 
Em.  Dom.  }  623,  that  'it  has  been  held 
In  a  numbw  ttf  cases  that,  where  land  Is  ap- 
propriated to  a  public  use.  either  with  the 
consent  of  the  owner  or  otherwise,  a  common- 
law  actton  will  He  to  recorer  the  Just  eom- 
pensatlon  to  which  the  owner  Is  entitled." 
See  eases  cited  In  note  1.  But  tbe  injury 
caused  by  the  change  in  the  direction  of  the 
current  la  not  attributed  to  the  fact  that  the 
bridge  was  erected  upon  plaintiff's  land,  but 
to  the  walls  or  abutments  confining  the  water 
in  times  of  fteshets,  whereby  the  direction  of 
the  current  is  changed;  and  that  for  Injuries 
thus  caused  a  recovery  may  be  had,  see 
Lewis.  Em.  Dom.  {  60,  and  cases  there  cited. 
The  plaintiff  does  not  allege  the  value  of  the 
land  taken  by  the  change  In  the  Ipcation  of 
the  bridge  and  of  the  road  leading  to  it, 
nor  seek  to  recover  compensation  for  the  land 
BO  taken. 

Counsel  fbr  respondent  calls  attention  to  two 
BpeciQcatlone  of  alleged  uncertainties  (mark- 
ed "G"  and  "H"),  namely:  "It  Is  uncertata 
as  to  whether  the  obfltnicttons  alleged  to^ve 
been  built  In  said  Elder  creek  were  built  by 
the  defendant,  or  by  the  Pacific  Bridge  Com- 
pany;*' and  'It  is  uncertain  as  to  who  built 
the  said  buttresses,  pters,  and  walls  of  stone 
and  other  material,  in  said  Blder  creek."  It 
Is  immaterial  whether  the  work  of  building 
said  obstructions  waa  done  by  the  bridge  com- 
pany, or  by  scHoe  one  else.  It  is  alleged,  as 
to  the  entire  woi^,  that  it  was  done  under 
the  direction  of,  and  according  to  plans  and 
qieciflcations  furnished  by,  the  board  of  su- 
pervisors, and  that  the  work«  when  com- 
pleted, was  accepted  by  them;  and  this  is 
sufficient.  The  complaint,  in  some  respects, 
may  be  subject  to  criticism,  though  it  is  not 
obiboxlonB  to  a  general  demurrer;  but,  as  the 
case  Is  an  Important  one,  the  plaintiff  should 
be  permitted  to  amend  his  comidaint,  If  be 
BO  desires.  The  Judgment  appealed  from 
should  be  reversed,  with  leave  to  the  plain- 
tiff to  wmfiwl  hia  complaint  as  he  may  be  ad- 
vised. 


We  concur:  bSLCHER,  O.;  BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
tram  Is  reversed,  with  leave  to  the  plaintiff 
to  amend  bto  oomplaint  aa  ba  may  be  ad- 
vlsed. 


BUCK  V.  CITT  OF  BURBKA.  (No.  IS.'TSS.) 
(Supreme  Court  of  Gallfomla.  Oct  10,  1895.) 
OmoB  AHD  Omom— BsTOFPSL  TO  QcBsnoii  Caa- 

AnOK— IKCKBIBB  OF  OOllPBKSATION— CON- 
TRACTS AOAiiraT  Public  Polict. 

1.  One  who  tias  accepted  sn  appointment  by 
a  dtr  coondl  to  an  office  which  the  council  bad 
power  to  create  Is  estopped  from  showing  that 
the  council  did  not  follow  the  prescribed  mode 
of  creating  the  office. 

2.  As  it  Is  the  duty  of  a  dty  attorney  under 
Pol.  0>de,  B  to  "attend  to  aU  Bults,  matt«n 
and  things  in  which  the  city  may  be  legally  inter- 
eated."  a  contract  between  a  cit^  attorney  and 
the  city  to  defend  a  certain  action  against  the 
city  is  void,  as  being  an  attempt  to  Increase  an 
officer's  compeUBation  daring  his  term  of  office. 
Const,  art  11,  5  ». 

3.  A  city  attorney  who  declares  on  a  con- 
tract with  defendant  city  for  extra  services,  void 
as  being  an  attempt  to  tncreaBe  his  compensa- 
tion during  bis  t«rm  of  office,  cannot  recover  un- 
der such  declaration  for  that  part  of  his  services 
which  were  rendered  after  his  term  of  office  ex- 
pired. 

In  bank.  Appeal  from  superior  court,  Hum- 
boldt county;  O.  W.  Hunter,  Judge. 

Action  liy  8.  U.  Buf±  against  the  dty  of 
Eureka  for  professional  services.  From  a 
Judgment  for  plaintiff,  and  fnnn  an  order  de- 
nying a  new  trial,  defendant  appeals.  Re- 
versed. 

J.  N.  GiUett  and  E.  W.  WUsoo.  tat  appellant. 

Buck  &  Cutler,  for  respondent 

HENSHAW,  J.  Appeals  from  the  Judgment 
entered  upon  vardlct  of  Jury,  and  fnun  the  or- 
der denying  a  new  trlaL  Plaintiff  sued  the 
city  of  Eureka,  and  charged  In  bis  complabit 
upon  three  counts.  In  the  first  be  pleaded 
that  <me  Wing  HIng,  upon  January  21,  1866, 
brought  action  against  the  defendant,  dty  of 
Eureka,  in  the  circuit  court  of  the  Ninth  Ju- 
dicial circuit,  to  recover  damages  in  the  sum 
of  $432,800.  The  dty  of  Eureka,  on  the  8th 
day  of  Febrtiary,  1886,  employed  and  retained 
plaintiff  to  act  for  It  as  its  attorney  in  the 
matter  of  said  action,  and  agreed  to  pay  him 
a  reasonable  compensation  for  his  services,  un- 
der resolution  ordering:  "That  &.  M.  Buck, 
Kaq.,  be,  and  he  is  hereby,  retained  and  au- 
thorized to  act  for  the  city  of  Eureka  as  Its 
attorney  In  defense  of  said  action;  and  he  is 
also  authorized  to  retain  and  associate  with 
himself  In  the  defense  of  said  action  some  able 
attorney  and  counselor  residing  in  San  Fran- 
cisco, California,  If  In  his  Judgment  it  becomes 
necessary.  And  said  S.  M.  Buck,  Esq.,  is  In- 
structed to  conduct  said  defense  as  econom- 
ically as  it  can  be  done  consistent  with  a  vig- 
orous and  successful  defense  thereof."  Plaln- 
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tm  performed  all  dntlea  imposed  upon  blm 
bis  contract.  The  case  In  the  circuit  court  was 
finally  dismissed  for  lack  of  prosecutioD.  The 
value  of  plaiutlETa  services  Is  allied  to  be 
$13,000,  of  which  the  city  paid  $1,000,  aud  re- 
fused to  pay  more.  Tbe  second  count  charges 
In  like  manner  and  for  like  services  as  the 
first,  asking  compensation,  however,  for  bo 
much  of  the  services  as  was  rendered  after 
August  1,  1886.  The  value  of  this  is  alleged 
to  be  $10,000.  Hie  second  count  Is  apparently 
framed  In  antlcl[>atlon  of  the  defense  presented 
by  the  dty:  namely,  that  at  the  time  of  the 
making  of  the  contract  plaintiff  was,  and  con- 
tinued to  be  until  August  1,  1886,  the  dty  at- 
torney of  the  city  of  Eureka.  The  third  count 
charges  for  services  in  a  different  employment, 
and  does  not  call  for  consideration  or  review. 
Judgment  was  asked  for  $7,000,  with  interest 
A  verdict  in  the  sum  of  $4,200,  with  Interest, 
was  rendered;  and  this  verdict,  so  far  as  the 
value  of  the  services  is  concerned,  is  supported 
by  the  evidence.  In  defense  of  the  action,  fbe 
city  of  Eureka  pleaded  and  sought  to  prove 
that,  at  the  time  of  his  employment,  plaintiff 
was  Its  city  attorney,  and  that  the  contract 
was  therefore  void,  as  Increasing  his  compen- 
sation during  bis  term  of  oiflce.  Const  art 
11,  {  9.  By  respondent  it  Is  contended  (1)  that 
the  office  of  dty  attorney  of  the  city  of  Eureka 
was  never  created;  (2)  that  he  was  never  the 
Incumbent  of  such  ofilce;  and  (3)  that  If  the 
office  existed,  and  be  was  Its  Incumbent,  still 
he  Is  entitled  to  compensation  under  the  con- 
tract since  it  was  no  part  of  his  duty  as  such 
officer  to  defend  the  suit  Id  question. 

Certain  provisions  of  part  4,  tit.  3,  of  the  Po- 
litical Code  were  and  are  a  part  of  the  char- 
ter of  the  city  of  Eureka  (St.  1873-74,  p.  91). 
Those  pertinent  to  this  consideration  are  as 
follows: 

"Sec. -4408.  The  common  council  bas  power: 
(1)  To  create  the  office  of  city  clerk,  dty  attor- 
ney, assessor,  tax  collector  and  such  other  of- 
fices as  may  be  necessary,  and  prescribe  their 
duties  and  fix  their  compenaatiou.  *  *  *" 

"Sec.  4869.  The  common  council  must  dur- 
ing the  first  year  by  ordUunce  fix  the  term  of 
office  of  all  elective  officers  aud  the  time  when 
they  must  be  elected,  and  provide  for  the  ap- 
pointment of  other  necessary  officers.  Includ- 
ing dty  clerk  and  treasurer,  and  fix  their 
terms  and  amount  of  their  bonds." 

"Sec.  4386.  The  mayor  has  power:  (1)  To 
nominate  and  with  the  consent  of  the  common 
coundl  to  appoint  all  nonelectlve  officers  ctf 
the  dty  inovlded  for  by  the  common  council, 
Including  iAty  attorney,  secretary  of  the  coun- 
cil and  dty  treasurer.  *  *  *" 

"Sec.  4374.  All  city  officers,  before  entering 
upon  tbelr  duties,  must  take  the  oath  of  office. 
Tbe  marshal,  attorney,  derk,  assessor,  collector 
and  treasurer  must  ^Iso  give  a  bond  with  sure- 
ties to  be  approved  by  the  mayor  payaUe  to 
the  corporation  by  Ita  corporate  name  In  such 
l>enalty  as  may  be  prescribed  by  ordinance 
conditioned  for  the  faithful  performance  of  the 
duties  of  tiieir  <^ce,  and  a  Uke  bond  may  be 


required  of  any  officer  whose  afHao  te  craated 

by  an  ordinance." 

"Sec.  4391.  The  dty  attorney  must  attend  to 
all  suits,  matters  and  things  In  which  tbe  dty 
may  be  legally  interested;  to  give  his  advice 
or  opinion  in  writing  whenever  required  by 
the  mayor  or  common  council,  and  do  and  per- 
form all  such  things  touching  his  office  as  by 
the  conomon  coundl  may  be  required  of  bim." 

The  defendant  produced  Its  records  for  the 
purpose  of  showing  that  plaintiff  was  nomi- 
nated and  confirmed  as  city  attorney  tot  the 
term  of  two  years  from  July  12,  ISS4,  to  July 
12,  1886,  and  that  after  such  nomination  he 
qualified  and  acted  as  such  dty  attorney. 
The  court  refused  to  admit  the  proofs,  and 
defendant  then  offered  in  evidence  its  rec- 
ords to  show  the  existence  of  the  office  of  tbe 
dty  attorney  of  the  dty  of  Eureka,  and  the 
plaintiff's  incumbency  therein  during  the  time 
mentioned,  which  record  evidence  was  strick- 
en out  upon  motion  of  plalntlfT.  Tbe  evi- 
dence so  offered  and  rejected  consisted  of  va- 
rious ordinances  "fixing  official  fees  and  sal- 
aries in  the  cl^  of  Eureka,"  and  dating  from 
the  year  1876.  In  eadi  of  these  the  council 
fixed  tbe  salary  of  the  "city  attorney."  Fi- 
nally, in  1882,  by  ordinance,  the  council  de- 
clared that  tbe  cil7  attorney  stiall  receive 
a  "salary  of  $25.00  a  month."  This  ordinance 
was  in  force  during  all  the  time  In  question. 
In  1877  the  council  passed  Its  ordinance  "fix- 
ing the  bonds  of  city  officers,"  which  pro- 
vided that  "the  ci^  (^cers  hereinafter  nam- 
ed, before  entering  upon  the  duties  of  their 
respective  offices,  shall  give  a  bond,"  etc. 
"The  penalty  of  such  bonds  shall  be  as  fol- 
lows: •  •  •  The  city  attorney's  bond,  $1,- 
000.00."  This  ordinance  remained  in  full 
force  and  ^ect  Tbe  minutes  of  the  meeting 
of  the  common  council  for  July,  1884,  show: 
"The  mayor  placed  before  the  coundl  tbe 
name  of  S.  M.  Buck  for  the  position  of  dty 
attorney  for  the  ensuing  term;  whereupon, 
on  motion,  tbe  nomination  was  confirmed." 
The  Vonds  of  tbe  dty  officers  for  tbe  terms 
commencing  In  1884  could  not  be  found,  but 
the  minutes  of  the  councU  for  August  of  that 
year  show  that  "the  mayor  verbaOy  announ- 
ced to  tbe  council  his  approval  of  tbe  bonds 
of  •  •  •  S.  M.  Buck  as  city  attorney." 
There  was  likewise  offered  in  evidence  a 
document  from  the  mayor's  office,  under  tbe 
seal  of  the  city,  reciting  the  especial  confi- 
dence reposed  In  tbe  integrity  and  qualtflca- 
tlons  of  8.  M.  Buck  for  the  office  of  city  at> 
tomey,  and  appointing  him  with  consent  of 
tbe  council  as  ctty  attorney  for  the  term  as 
established  1^  law,  etc.,  to  wUcb  was  ap- 
pended tbe  oath  of  S.  M.  Buck  to  support  the 
constitution  of  tbe  United  States  and  of  this 
state,  and  faithfully  dlschoi^  "the  duties  of 
the  office  ot  city  attorney  of  tbe  city  of  Eu- 
reka." It  was  likewise  shown  that  plaintiff 
drew  and  received  from  the  dty  the  "salary" 
fixed  by  ordinance,  of  $25  per  month,  during 
aU  of  this  tbne,  up  to  July  12. 1886. 

There  can  be  no  question  npon  this  erl 
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dence,  assnmlng  for  the  moment  the  existence 
of  the  office,  but  that  plaintiff  was  not  only 
de  facto  city  attorney,  but  that  he  was  the 
regularly  appointed,  qualified,  and  acting  city 
attorney,— a  de  Jure  officer,— charged  with  all 
the  duties  and  entitled  to  all  the  emoluments 
of  the  office.  There  can  be  no  better  proctf 
of  the  acceptance  and  holding  of  an  <^ce 
tban  the  qaallflcatlon  of  the  officer,  and  his 
drawing  of  the  salary.  Here,  the  platotfff 
was  appointed  as  city  attorney,  filed  his  bond 
as  city  attorney,  took  the  oath  of  office  as 
city  attorney,  and  drew  the  fixed  salary  of 
city  attorney,  all  duly  and  regularly,  as  re- 
quired by  law  and  the  ordinance  of  the  city. 

Nor  can  plaintiff  be  heard  to  say  (still  as- 
suming the  existence  of  the  office)  tbat  his 
contract  with  the  city,  or  his  understanding 
witb  the  council,  imposed  upon  him  other  or 
different  or  lesser  duties  than  those  which  by 
law  he  was  obliged  to  perform.  He  cannot, 
for  example,  be  heard  to  say,  as  here  he  un- 
dertakes to  do,  in  the  face  of  the  ordinance 
fixing  his  compensation,  that  his  understand- 
ing with  the  council  was  tbat  they  were  to 
give  him  ^  a  month  as  a  "retaiher,"— a 
"stipend,"— and  were  to  pay  him  "extra  for 
all  important  duties,  particularly  business  In 
the  superior  court  or  business  in  the  higher 
courts."  It  was  not  within  the  power  of  the 
plaintiff  or  of  the  conncil  to  modify,  by  con- 
vention, the  duties  which  by  law  were  made 
to  pertain  to  the  office  of  city  attorney.  Pol. 
Code,  S  4391.  And  the  plaintiff,  after  having 
qualified,  filed  his  bond,  and  taken  his  oath 
to  perform  the  duties  of  the  office,  and  drawn 
the  salary  pertaining  thereto,  will  not  be  per- 
mitted to  assert  that  the  duties-  he  swore  to 
perfOTm  were  not  those' the  performance  of 
which  the  law  made  obligatory  upon  him. 

The  contention  that  he  was  not  city  attor- 
ney cannot,  then,  be  based  upon  any  defect 
In  the  machinery  of  appointment,  nor  upon 
plaintiff's  refusal,  with  proper  formalities,  to 
accept  the  appointment.  It  is  claimed  to  rest 
upon  tbe  fact  that  tbB  council,  notwithstand- 
li^E  its  repeated  recognition  of  the  existence 
of  the  office,  never  in  fact  created  it,  and  that, 
therefore,  it  never  existed.  And  tbe  argu- 
ment is  that  the  council  had  power  to  create 
the  office  (Pol.  Code,  S  440$);  that  they  were 
required,  if  they  created  it,  to  do  so  by  ordi- 
nance (Id.  f  4369);  that  the  mode  is  the  meas- 
ure of  their  power;  and  that  no  ordinance 
was  produced  wherein  and  whereby  the  com- 
moQ  council  of  the  city  of  Eureka  did  ordain 
that  the  office  of  city  attorney  of  the  city  of 
Eureka  Is  hereby  created. 

It  is  a  general  rale,  founded  npon  the  dic- 
tates ot  public  policy,  that  the  acts  of  a  de 
facto  (Mcer  are  ralld,  and  that  those  who 
deal  with  such  an  officer  are  protected.  The 
public  is  not  required  to  know  the  terms  and 
tenure  upon  which  one  openly  holding  and 
claiming  the  right  to  bold  a  public  t^ce 
m»in««<t>a  his  posltlon;  nor  is  any  person  who 
baa  dealt  with  such  an  officer  to  suffer  Iras 
if  die  tenure  should  prove  IllegaL   So,  like- 


wise, it  Is  the  general  rule,  uiran  grounds  of 
plain  Justice  and  public  policy,  that  a  de 
facto  officer  Is  forever  estopped  In  civil  or 
criminal  actions  from  denying  that  he  holds 
the  office,  and  from  escaping  any  of  the  re- 
sponsibilities which  attach  to  his  Incumben- 
cy. Bat  tbe  farther  rale  Is  that  the  law  as 
to  de  facto  officers  applies  only  wbere  there 
is  a  de  Jure  office,  the  idea  of  a  de  facto  offi- 
cer being  necessarily  founded  upon  the  con- 
ception of  a  de  Jure  oSlce.  A  de  Jure  office  is 
one  having  a  legal  existence,  or,  rather,  one 
having  an  existence  recognized  by  law.  We 
are  not  here  further  concerned  with  the  law 
concerning  de  facto  offices,  since,  as  has  been 
said,  this  office,  if  It  existed,  was  filled  by  a 
de  Jure  incumbent  While  it  Is  certainly  im- 
possible to  conceive  of  an  officer  eltho.'  de 
facto  or  de  Jure  filling  or  attempting  to  ffil  a 
nonexisting  office,  there  Is  a  marked  and 
well-recognlzed  distinction  between  such  non- 
existing  offices  and  those  which,  while  hav- 
ing an  Irregular  or  merely  potential,  or  in 
some  instances  even  an  illegal,  existence,  yet 
do  exist,  and  are  recognized  by  the  law.  Of 
offices  having  an  illegal  existence  which  are, 
nevertheless,  recognized,  the  government  of  a 
state  In  rebellion  and  of  a  municipality  acting 
as  such  without  legal  authority  are  conspicu- 
ous examples.  The  government  of  a  state 
in  rebellion  and  all  offices  thereunder  are  at>- 
solutely  illegal;  yet,  upon  strong  and  plain 
grounds  of  public  policy,  the  government  and 
offices  are  recognized  by  law,  and  tbe  Incum- 
bents are  treated  as  de  facto  cheers.  "In 
such  a  case  the  acts  of  a  de  facto  executive, 
a  de  facto  Judiciary,  and  of  a  de  facto  legis- 
lature, must  be  recognized  as  valid.  But 
this  is  required  by  political  necessity."  Hil- 
dreth  v.  Mclntyre.  1  3.  J.  Marsh.  207.  So  a 
municipal  corporation  acting  under  color  of 
the  law  may  have  no  legal  existence,  and  con- 
sequently no  legal  municipal  offices;  yet  such 
a  corporation  has  still  an  existence  recog- 
nized by  law,  and,  upon  plain  grounds  of 
public  policy,  the  question  of  its  legal  exist- 
ence should  be  raised  only  by  the  state  It- 
self upon  quo  warranto.  Oooley,  Const  Lim. 
254;  Town  of  Geneva  t.  Cole,  61  lU.  397; 
St  Louis  V.  Shields.  62  Mo.  iM7;  State  t. 
Carr,  5  N.  H.  367. 

In  some  states,  indeed,  it  Is  the  established 
rule  that  officers  filling  offices  created  by 
unconstitutional  laws  are,  nevertheless,  de 
facto  officers,  until,  under  direct  proceed- 
ings, the  act  has  been  declared  unconstitu- 
tional. Thus,  in  Bunt  v.  Railroad  Co.,  31 
Minn.  472,  18  N.  W.  285,  289,  it  was  held 
that  the  municipal  court  of  Mankato  was  a 
de  facto  court,  and  tbat  there  can  be  a  de 
facto  office  under  an  unconstitutional  act 
creating  it  until  the  act  is  declared  void.  In 
the  case  of  Trambo  v.  People,  75  lU.  561,  a 
school  district  bad  been  illegally  established. 
The  supreme  court  of  Illinois,  reviewing  the 
case  in  a  later  opinion  (Leach  v.  People,  122 
nL  420,  12  N.  B.  726),  say:  "So  far  as  that 
alleged  district  was  concerned,  there  was  ho 
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•Qch  legal  district,  and  there  was  no  Oe  Jure 
office  of  achool  director  of  that  alleged  dle- 
trlct"  Yet,  upon  a  procee^ng  to  collect  a 
tax,  the  tax  was  sustained,  It  being  held 
that  the  school  directors  wwe  officers  de 
facto,  and  that  In  ndlateral  proceedings  the 
lef^alltjr  of  the  formation  of  the  district 
could  not  be  inquired  into.  And  In  Com.  r. 
McCombs,  66  Pa.  St  436,  It  is  said:  "An 
act  of  the  assembly,  even  If  it  be  miconstl- 
tntlonnl.  Is  sufficient  to  give  color  of  authori- 
ty to  the  person  acting  mider  IL"  These  de- 
cisions are  In  obTlouB  conflict  with  the  au- 
thority of  the  great  leading  cases  of  State 
T.  Carroll,  SS  Conn.  4W,  and  Norton  r. 
Shelby  Oa,  118  U.  S.  425,  6  Sup.  Ct  1121, 
In  the  latter  of  which  Field,  J.,  explains 
that,  while  there  are  many  cases  deciding 
that  a  person  holding  an  ciBLce  under  an 
unconstitutional  law  Is  a  de  fiicto  officer,  In 
every  one  It  will  be  found  that  there  was  a 
legal  c^ce,  and'  that  the  nnconstttntlonal 
law  went  only  to  the  mode  w  manner  of  fill- 
ing It  And  th^  are  likewise  in  conflict 
with  the  rule  tai  tills  state,  declared  in  Peo- 
ple T.  Toal,  8S  Gal.  833,  24  Pac.  603.  Ttaey 
are  not  here  dted  In  commendation  or  ap- 
proTOl,  but  as  InstmctlTe  examples  of  the 
lengths  to  wbich  those  courts  have  felt  com- 
pelled to  go  In  carrying  out  what  they  con- 
celTed  to  be  the  plain  mandate  of  public 
policy.  When,  however,  we  come  to  con- 
sider the  doctrine  as  applied  to  offices  bar- 
ing an  Irregular  or  potential  existence  (as 
dlstlnguUdied  from  a  ncmezlstlng  office,  or 
one  volA  In  its  creation),  the  cases  are  nu- 
merous and  uniform  In  treating  the  In- 
cumbents of  such  offices  as  de  facto  officers. 

In  Olbb  T.  Washington,  1  HcAIl.  430.  Fed. 
Gas.  No.  6,380,  dealing  with  the  question  of 
the  creation  of  the  office  of  apimlser,  the 
court  say:  "If  such  an  office  has  been  eren 
colorably  created,  then  any  Irregularity 
which  does  not  render  the  creation  of  the 
office  TOld  cannot  be  availed  of."  In  Re  Ah 
Lee,  6  Sawy.  ^0,  ,6  Fed.  898,  the  constitu- 
tion of  Oregon  provided  that  wh«k  the  poji* 
ulatlon  of  the  state  reached  200,000,  the  leg- 
islature should  district  the  state  Into  desig- 
nated cteenlts,  and  provided  for  the  election 
of  Judges  to  the  circuit  courts  therein.  The 
lefrtslature  passed  the  act  before  the  state 
attained  the  requisite  population,  and  before 
election  the  governor,  without  authority,  ap- 
pointed the  Judge  whose  act  was  under  re- 
view. The  court  held  that,  admitting  the 
act  to  be  unconstitutional  and  the  appoint- 
ment of  the  governor' to  be  invalid,  still  the 
Judge  was  a  Judge  de  facto,  since  the  office 
In  effect  was  created  by  the  constitution. 
In  Carleton  v.  People,  10  Ulch.  250,  the 
county  officers  were  elected  tKfore  the  law 
creating  the  offices  went  Into  effect  They 
were  held  to  be  de  facto  officers.  Though 
there  were  no  legal  offices  In  existence  at 
the  tim^  still  the  offices  were  created  and 
had  a  iwtential  existence.  And  the  court 
In  distinguishing  between  such  offices  and 


nonexistent  offices,  aptiy  aaya:  "Wbere  the 
law  negatives  the  Idea  that  thoe  can  be  a 
legal  incumbent  any  one  assuming  to  act 
assumes  what  any  one  Is  bound  to  know 
is  not  a  legal  office."  In  Yorty  t.  Paine,  62 
Wis.  164,  22  N.  W.  137,  the  legislative  act 
creating  the  town  of  Pine  Biver  provided 
that  the  electors  should  meet  upon  tiie  first 
Tuesday  of  the  following  April  (April  4tb), 
and  elect  town  officers,  but  the  act  Itself  did 
not  become  a  law  until  four  days  after^ 
wards,— April  8th.  The  potential  edstenee 
of  the  town  was  recognised  as  sufficient  for 
holding  the  dectlon«  and  the  officers  were 
declared  to  be  de  faoto,  though  elected  with- 
out authority  of  law  to  offices  then  having 
no  more  than  a  potential  existence.  In 
Fowler  v.  Bebee,  0  Mass.  231,  the  legislature 
had  created  a  new  county  and  the  offices 
thereof.  The  governor  appointed  officers  be- 
fore the  law  went  Into  effect.  It  was  held 
that  their  acta  were  Mndlng  as  de  facto 
ofllcerB,  though  the  appointments  them- 
selves were  afterwards  declared  void  by  the 
same  court  when  the  question  was  present- 
ed upon  direct  attack.  Com.  v.  Fowler,  10 
Mass.  291.  Here,  too,  therefore,  the  poten- 
tial existence  of  the  office  was  recognised. 
In  Leach  v.  People,  122  lU.  420,  12  N.  £. 
726,  an  unconstitutional  law  regulating 
township  (wganlsattons  provided  for  the 
number  of  members,  mode  of  dection.  etc., 
of  the  board  of  supervisors,  and  under  this 
law  a  board  was  selected  whose  acts  were 
undo-  consideration.  It  was  held  that  not^ 
withstanding  the  Invalidity  of  the  law,  there 
was  still  "such  a  legal  official  body  known 
to  the  law  as  the  'Board  of  Supervisors  of 
Wayne  County*";  and  the  acting  board, 
though  in  number  and  in  mode  of  selection 
illegal,  was  upheld  as  a  de  facto  body.  The 
case  of  Smith  v.  Lynch,  28  Ohio  St  281, 
Is  nearly  a  parallel  ease  with  the  one  at  bar. 
The  leglslatmv  of  Ohio  authorized  vlUa^Eea 
and  towns  to  estabUsb  boards  of  health  and 
appoint  members.  The  village  of  West 
Cleveland,  by  a  void  ordinance,  attempted 
to  do  this.  The  members  appointed  qnall- 
fled  and  entered  uiton  the  discharge  of  their 
duties,  and  were  accepted  and  regarded  by 
the  public  as  such  members.  The  opinion 
of  the  court  delivered  by  Welch,  C  J.,  is  as 
follows:  "The  questions  argued  by  counsel 
are;  (1)  Had  the  superior  court  Jurisdic- 
tion? Are  the  requirements  of  the  stat- 
ute as  to  the  manner  of  passing  the  onilnance 
mandatory,  or  are  they  merely  directory? 
0)  If  these  requirements  are  mandatory, 
are  the  persons  so  acting  to  be  regarded  as 
a  board  of  health  de  facto?  We  are  satis- 
fled  that  the  last  named  of  these  questions 
must  be  answered  in  the  affirmative.  It  Is 
unnecessary,  therefore,  to  consldw  the  first 
and  secoi^  questions.  In  other  word^  we 
think  that  under  the  drcnmstonces,  the 
board  is  to  be  regarded  as  a  board  de  facto. 
Whether  It  was  a  board  de  Jure,  and  wheth- 
er the  superior  court  had  Jurisdiction  of  the 
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case,  became,  therafore,  immaterial  qaea- 
ttons.  It  Is  claimed  bf  counael  fw  tbe  plain- 
tiff that  this  is  not  a  case  where  an  office 
has  been  filled,  and  its  duties  performed,  by 
parties  sot  legally  appointed  or  qualified, 
but  s  case  where  there  was  no  <^ce  to  be 
flUed.  We  do  not  so  understand  the  law. 
Tbe  statute  (06  Ohio  Laws,  p.  200)  creates 
the  office.  It  authorizes  tbe  council  to  *eB- 
tabllsb*  the  board,  and  to  All  It  by  appoint- 
■ment  True,  until  the  council  act  In  the 
premises.  It  Is  &  mere  potentiality  In  tbelr 
bands;  yet  It  is  none  the  less  an  office, 
known  to  the  law.  Where  tbe  council  as- 
sumes to  establish  the  board  under  the  law, 
and  to  appoint  Its  members,  tbere  Is  no  good 
reason  why  an  irregularity  or  illegality  in 
the  act  of  estabUshlng  the  office,  any  more 
than  an  Irregularity  or  Ulegallty  in  the  ap- 
pointment of  the  officers,  should  be  held  as 
rendering  the  acts  of  the  officers  Told,  and 
themselves  mere  trespassers.  The  reasons 
—the  considerations  of  public  policy— which 
exist  In  one  case  exist  equally  in  the  other. 
It  Is  enough  that  the  office  Is  one  provided 
for  by  law,  and  that  the  parties  bave  the 
color  of  appointment,  assumed  to  be  and  act 
as  such  officers,  and  that  they  are  accepted 
and  acknowledged  by  tbe  public  as  such,  to 
the  exclusion  of  all  others.  Such  was  the 
case  here.  There  was  both  tbe  color  and 
the  fact  of  office." 

Tbe  office  under  consideration  was  given  a 
potential  existence  l^^  the  acts  of  tbe  legis- 
lature In  tbe  sections  of  tbe  Code  above  quot- 
ed. The  plaintiff,  having  accepted  tbe  ap- 
pointment to  It,  and  rec^ved  tba  emolvmaitB 
of  It,  is  estopped  from  endeavoring  to  show  to 
his  own  advantage  that  tbe  coundl  did  not 
fbllow  a  prescribed  mode  in  perfecting  that 
potential  existence.  It  was  therefore  error  for 
Ibe  trial  court  to  strike  out  the  admitted  evlr 
dence.  It  does  not  seem  to  be  disputed  that. 
If  pbilntiff*s  services  in  tbe  case  of  Wing  HIng 
V.  City  of  Eureka  were  such  as  under  bis 
office  he  was  In  duty  bound  to  perform,  bis 
coDtract  with  tiie  council  would  be  v(dd  as  an 
attenqit  to  Increase  bis  compensation;  and,  In- 
deed, no  question  can  arise  upon  this  pdnt 
It  Is  deflnltlT^  settled  iQr  the  language  of  tbe 
nmstitutlfm.  In  flw  first  place  (0(»st  art.  11, 
I  9);  and  In  tbe  sectmd  jdace,  even  In  tbe 
absence  of  such  a  iwovlslon,  such  a  contract 
would  be  declared  voSO.  upon  grounds  of  pub- 
lic pdicy.  ^■It  Is  a  w^-settled  rule  that  a 
petson  accepting  a  public  office  with  a  fixed 
salary  Is  bound  to  prafonn  tbe  duties  of  tbe 
office  for  the  salary.  He  cannot  tegally  claim 
additional  compensation  for  tbe  discharge  of 
these  duties,  even  thoufl^  tbe  salary  be  a  very 
Inadequate  remuneration  for  ibe  services. 
*  *  *  Whether  he  coudders  the  compensa- 
tion loadeqaate,  be  Is  at  liberty  to  resign.  The 
role  Is  of  importance  to  the  public.  To  allow 
changes  and  addltltms  In  the  duties  properly 
belonging  or  whlcb  may  be  attached  to  an 
office  to  lay  the  fouQdatioa  for  extra  compen- 
sation would  introduce  iutolerable  mischief. 


The  rule,  too,  should  be  strictly  eafrrced-" 
Dill.  Mun.  Corp.  (4th  Sd.)  |  233;  Mechen^ 
Pub.  Off.  H  324r-376. 

The  cmtention  here  Is,  however,  that  thess 
services  were  not  amooK  those  whose  per- 
formance Is  enjoined  on  the  city  attorney,  and 
herein  plaintiff  relies  upon  the  case  of  Her- 
rlngton  v.  Santa  Clara  Co.,  44  CaL  406.  As 
the  law  then  stood,  the  district  attorney  was 
mtltled  to  recdve  as  compensatl<»i  10  per 
cent  of  all  mon^  recovered  by  him  for  the 
county  In  any  action.  The  county  supervisors. 
Ignoring  the  district  attorney,  authorized  other 
attorneys  to  bring  suit  without  the  county  tor 
the  recover  of  a  large  sum  money.  Re- 
covery was  had  in  the  action,  and  tbe  district 
attorney  sued  to  recover  his  pnoentaga  The 
law  made  It  the  duty  of  the  district  attoney 
to  prosecute  all  acUnis  for  tbe  recovery  cS. 
debts,  eta.  and  to  defend  all  suits  brought 
agahist  his  county.  PoL  Code,  I  4256.  The 
district  attorney  was  not  denying  that  It  was 
his  duty  to  prosecute  this  suit,  but,  to  tbe  con- 
trary, luristed  that  it  was  his  duty.  Tbe  de- 
fendant county  never  claimed  that  It  was  not 
tbe  district  attomi^'a  du^  to  prosecute  the 
suit,  but  Insisted  that  tbe  duty  mu  not  «c- 
cluslvely  Imposed  upon  and  the  right  not  ex- 
clusively vested  In  hUn,  but  lliat  tbe  snpop- 
visori  could.  If  tb^  saw  fit,  engage  other 
counsel  to  perform  the  service,  as  In  many 
cases  special  counsel  are  enaployed.  The  kut- 
guage  ot  the  court  in  Its  opinion,  therefore^ 
while  not  obiter,  was  not  addressed  to  any 
contention  raised  by  the  parties.  The  decision 
at  the  court  was  by  a  bare  majority;  Gbitf 
Justice  Wallace  behig  disqualified,  and  Jus- 
tice Rhodes  expressing  no  oplntcm.  It  was 
based  upon  two  groimds;  the  second,  whicb 
Is  argued  at  length,  bedding  tiiat,  as  the  dis> 
trlct  attorney  had  not  collected  tbe  money,  be 
was  not  entitled  to  his  cwnrolssfam;  and  tlw 
first,  which  Is  not  argued,  being  a  declaration 
to  the  ect  that  It  was  "not  a  duty  oijolned 
upon  the  district  attwney  by  law  to  ivosecnt* 
or  defend  dvU  actkms  In  which  tbe  oonnty  Is 
Interested  which  are  pending  In  any  other 
coun^  than  bis  own."  .This  dedsration  1% 
however,  supported  no  reasoning,  by  no 
analysis  of  the  statute^  and  by  no  cUatkm  ot 
authority;  and  it  would  be  difficult  so  to  sui^ 
port  It  Says  DlUon:  "The  statutes  of  tba 
legislature  and  Qie  ordinances  of  our  muiddpal 
corporations  seldom  prescribe  with  mudi  de- 
tail and  particularity  the  duties  annexed  to 
public  offices;  and  It  requires  but  little  in- 
genuity to  run  nice  distinctions  between  what 
duties  may  and  what  not  be  considered 
strlctiy  official;  and.  If  fliesa  distinctions  are 
much  favored  by  courts  of  justice.  It  may  lead 
to  great  abuse."  DUl.  Mun.  Corp.  (4th  Ed.) 
1233. 

When  the  law  of  tiie  state  says  that  the 
district  attorney  shall  prosecute  and  defend 
all  suits,  and  tbe  dty  attorney  shall  attend 
to  "all  suits,  matters  and  things  In  which  the 
dty  may  be  legally  Interested"  It  Is  a  most 
forced  and  unwarranted  construction  to  hold 
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Qiat  In  the  one  case  It  means  only  such  snlts 
as  are  commenced  and  finally  determined  In 
tlie  county  courts,  and  In  the  otber  only  such 
as  are  In  like  manner  commenced  and  deter- 
mined In  the  municipal  courts.  If  the  le^- 
lature  meant  that,  it  could  and  would  have 
said  so.  Bat  when  It  says  "all  suits,  matters 
and  things,"  the  language  will  bear  no  other 
construction  than  that  which  Is  patent  on  Its 
face.  No  rules  ot  interpretation  are  necessary 
to  be  considered,  toi  no  need  or  room  tot  In- 
lerpretatlon  exists.  Thus,  the  court,  In  Ryce 
X-  City  of  Osage  (Iowa)  55  N.  W.  632,  said  the 
law  made  It  the  duty  of  the  city  attorney  "to 
act  as  attorney  for  the  city  In  any  suit  or  ac- 
tion bi-ought  by  or  against  the  city,  and  gen- 
erally to  attend  to  the  Interests  of  the  dty  as 
its  attorney."  There,  as  here,  plalutUf  claim- 
ed extra  compensation  for  services  rendered 
under  contract  with  the  council  for  defending 
an  action  against  the  dty  in  the  district  and 
supreme  court,  and  there,  as  here,  urged  that 
It  was  no  part  of  his  official  duty  to  defend  the 
suit.  Says  the  court:  "It  seems  to  ns  that 
a  mere  reading  of  that  section  of  the  ordinance 
prescribing  the  duties  of  the  dty  attorney  Is 
sufficient  to  show  that  under  It  be  was  re- 
quired to  act  for  the  dty  In  any  case  brought 
by  or  against  It  •  •  •  That  the  services 
rendered  by  plaintiff,  and  for  which  he  seeks 
now  to  recover,  were  Induded  within  his  du- 
ties as  city  attorney,  is  too  plain  to  admit  of 
argument"  In  Lancaster  Co.  v.  Pulton,  128 
Pa.  St.  48,  18  AtL  384,  construing  a  similar 
statute,  say  (he  court:  "The  services  for 
which  the  contract  In  question  undertakes  to 
provide  are  clearly  within  the  sphere  of  the 
duties  of  the  solidtor  of  Lancaster  county." 
Russell  T.  Hallett,  23  Kan.  276,  is  not  in  con- 
flict with  the  authorities  upon  this  question. 
In  that  case  the  county  attorney  sued  his  coxm- 
ty  for  compensation  for  services  demanded  of 
him  without  the  duties  of  his  office,  -as  the 
court  decided.  He  liad  been  compelled  to  as- 
sist in  a  trial  In  a  county  other  than  his  own. 
The  law  expressly  limited  his  duty  to  attend- 
ing before  magistrates  and  Judges  in  bis  coun- 
ty.   Gen.  St.  Kan.  4868,  p.  284.  §  137. 

But  it  Is  unnecessary  to  multiply  quotations 
upoo  this  plain  proposition.  We  think  it  must 
be  apparent  that  the  construction  given  to  the 
statute  in  Herrlngton  v.  Santa  Olara  Oo.,  su- 
pm,  cannot  be  supported,  and  should  no  longer 
be  maintained;  and  we  believe  that  the  evil 
results  to  the  public  service  which  must  arise 
under  that  construdion  Justly  and  demand  a 
declaration  from  this  court  that  it  be  no  longer 
considered  as  authority.  It  is  of  the  last  im- 
portance that  any  and  every  public  officer  en- 
tering upon  the  discharge  of  his  duties  should 
know  once  and  for  all  that,  be  the  duties  oner- 
ous or  be  they  easy,  the  compensation  for 
them  must  be  that  fixed  by  law,  and  that  only. 
If  tbey  become  too  burdensome,  the  law  does 
not  forbid  the  officer's  resignation;  but  it  does 
emphatically  say  that  be  shall  not  under  any 
circumstances,  by  use  of  the  power  of  his  of- 
■&<x,  by  contract,  express  or  Implied,  fair  or 


imfalr,  or  by  aid  even  ot  legislatlre  enactment, 
obtain  increased  compensation  for  tbelr  per- 
formance. "The  successful  effort  to  obtain 
o^ce  is  not  onfrequently  followed  by  efforts 
to  increase  its  emoluments;  while  the  inces- 
sant changes  which  the  progressive  spirit  of 
the  times  la  introducing  effects,  almost  every 
year,  changes  In  the  character  and  addition  to 
the  amount  of  duty  in  almost  every  official 
station;  and  to  allow  the  changes  and  addi- 
tions to  lay  the  foundation  of  claims  for  extra 
services  would  soon  introduce  Intolerable  mis- 
chief." Evans  T.  0it7  of  Itenton,  24  N.  J. 
Law,  784. 

The  services  here  performed  by  the  plaintiff 
behig  such  as  it  was  his  duty  to  perform  as 
the  city  attorney  of  the  dty  of  Eureka,  the 
contract  was  an  attempt  to  Increase  his  com- 
pensation, and  is  In  violation  of  the  constitu- 
tion, against  public  policy,  and  therefore  void. 
"A  promise  to  pay  them  [officers]  extra  com- 
pensation is  absolutely  void,  under  the  statute 
of  Ohio.  Such  promise  could  not  be  enforced 
at  common  law,  being  against  sound  policy 
and  quasi  extortion.  English  Judges  bave  de- 
clared that  such  are  novel  in  courts  of  justice, 
and  that  actions  founded  on  such  promises  are 
scandalous  and  shameful  (2  Burrows,  834); 
and  In  the  court  of  errors  of  New  York  tbey 
meet  with  no  moi*e  favor  (Hatch  v.  Mann,  15 
Wend.  46)."  Gltlmore  v.  Lewis,  12  Ohio  St 
281;  Vandercook  v.  Williams,  106  Ind.  345,  1 
N.  E.  610,  and  8  N.  E.  113;  City  of  Decatur 
T.  Vermillion,  77  III  315;  Huntw  v.  Nolf,  71 
Pa.  St  282. 

Nor  can  plaintiff  recover  under  the  contract 
as  by  his  second  count  he  seeks  to  do,  for  such 
part  of  the  services  as  was  rendered  after  his 
term  ot  office  had  expired.  This  is  not  the 
case  of  a  dty  attorney  carrying  on  litigation, 
after  his  term  of  office  had  expired,  with  the 
knowledge  and  consent  of  the  authorities,  in 
which  case  an  implied  contract  and  promise  to 
I>ay  might  arise  after  his  tenure  had  terminat- 
ed. Here  plaintiff  declares  on  and  seeks  to 
recover  under  a  contract  ag^iinst  public  policy 
and  wholly  void.  Such  a  contract  will  not  sup- 
port any  action  for  recovery.  As  la  said  by 
the  court  in  Lancaster  Co.  v.  Fulton,  12S  Pa. 
St.  48, 18  Atl.  384:  "There  Is  no  pretense  that 
anj  new  agreement  was  entered  into,  or  the 
terms  of  the  original  in  any  manner  changed, 
after  the  expiration  of  the  term  of  office.  Nd- 
ther  the  subjed  of  a  new  contract  nor  the 
modification  of  the  original  ever  appears  to 
have  been  considered  by  the  parties.  The 
services  of  plaintiff  below  were,  no  doubt 
efficient  and  valuable;  but,  as  far  as  they 
were  rendered  during  his  term  of  office,  his  sal- 
ary ia  all  the  compensation  be  can  claim.  As 
to  services  rendered  afta*  the  eiplratlon  of  his 
term  of  office,  under  and  In  pursuance  ot  the 
cnlginal  illegal  and  void  contract,  he  cannot, 
under  the  pleadings  and  evidence  hi  this  case, 
recover."  A  void  contract  cannot  form  the 
basis  of  a  Judicial  proceeding.  Lumber  Co. 
V.  Hayes,  76  Cal.  387,  18  Pac  391. 
There  are  consldemtlons  in  plaintUTs  case 
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which  appeal  w\th  force  to  a  court  In  the 
3rBt  place,  the'  services  rendered,  as  found  by 
Jadge  and  ]iiry,"were  of  great  value  to  de- 
faiOant  In  the  second  ^ce,  tbey  were  ren- 
dered under  an  early  Interpretation  given  to 
the  Btatntei,  which  justified  plaintiff  in  suing 
upon  his  contract  In  now  declaring  what  we 
believe  to  be  the  only  tenable  construction  of 
tbe  law  relative  to  the  duties  of  the  office,  it 
bas  followed  as  a  necessary  consequence  that 
tbe  contract,  void  as  against  public  policy,  will 
not  support  a  cause  of  action.  Plaintiff,  bow- 
evCT,  If  the  facts  will  warrant  it,  should  re- 
cover, not  upon  the  original  or  void  contract, 
but  upoD  an  Implied  one  for  services  rendered 
after  the  expiration  of  bis  term  of  office.  The 
Jadgment  and  order  are  reversed,  with  direc- 
tions to  the  trial  court  to  permit  plaintiff.  If 
he  shall  be  so  advised,  to  amend  his  com- 
plaint, or  file  an  amended  complaint,  seeking 
compeoBtlon  upon  quantum  meruit  for  serv- 
ices rendered  aSba  the  explratloo  at  Ua  term 
ct  ofllce. 

We  emetnr:  BBATTY.  O.  J.;  McFAB* 
LAND.  J.;  OABOUTTB,  J.;  VAN  FLBBT, 
I.;  HABBIS0N,J.;  T£1MPX.B,J. 


JOHNSON  et  aL  V.  CITT  OF  SAN  DIBGO. 
(No.  18,483.) 

(Bnpreme  Court  of  Oalifdmla.  Oct  9,  1806.) 

■nmnrAii  Cobpobatiov8— SaGsaoiTBD  Tbbbit<^ 
KT— litutuTT  oir  Crrr  Bonds. 

1.  Under  St  1889,  p.  366,  aathoriring  the 
•esregation  of  tmitory  from  dtlea,  but  provld- 
lax  that  such  territory  should  not  be  relieved  in 
any  manner  whatsoever  from  any  liability  con- 
tracted bj  the  city  prior  to  aacb  exclusion,  tbe 
toritory  segregated  from  tbe  city  of  San  Diego 
was  liable  for  the  payment  of  its  proportionate 
part  of  tbe  bonds  of  said  dty  after  separation 
aa  wen  as  before,  tiiotigh  do  part  of  the  money  re- 
aliied  from  aaid  bonds  was  expended  on  «dd 
territoiy. 

2.  But  aaid  dty  having  acquired  no  contract 
rfchts  under  said  act,  tbe  legislature  had  power 
to  aubaequeutly  «iact  (Laws  1893,  p.  58^  that 
anoh  Begregated  terrltoi^  should  be  relieved  from 
farther  payment  of  any  part  of  aaid  bonds. 

In  bank.  Appeal  from  superior  court,  San 
Diego  conn^;.  B.  8.  Torrance,  Judge. 

Action  by  P.  L.  Johnson  and  others  against 
tbe  dty  of  San  Dl^:o  to  determine  what 
proportion,  If  any,  of.  the  bonded  Indebted- 
ness of  San  Diego  was  inoperly  chargeable 
on  certain  territory  ecclnded  from  that  city. 
From  the  Judgment  rendered,  defendant  ap- 
peals. Affirmed. 

William  H.  Puller  and  Clarence  L.  Barber, 
for  appellant  8.  M.  Shortrldge  and  Gibson 
&  Titus,  for  respondents. 

HENSHAW,  J.  Appeals  from  the  Judg- 
ment and  from  the  order  denying  a  new 
trial  Under  sn  act  of  tbe  legislature  sp* 
proved  March  19^  1889  <St  1889,  p.  356),  a 
portkm  of  the  torrltory  formerly  em1>raced 
wttUn  the  corporate  limits  of  the  city  of 
San  Dlago  was  excluded  therefrom.  The  act 


referred  to  was  in  its  nature  permissive.  It 
provided  for  the  calling  of  an  election  upon, 
petition,  at  wtalcb  election  tbe  qualified  elect- 
ors within  the  territory  proposed  to  be  seg'- 
re  gated  should  vote  separately  from  the  oth- 
er voters  of  tbe  municipal  corporation,  and 
the  votes  cast  In  such  -territory  should  be 
canvassed  separately  from  tbe  votes  cast  by 
the  other  electors  of  the  municipality.  If  a 
majority  of  tbe  votes  cast  In  the  territory 
proposed  to  be  excluded  and  a  majority  of 
tbe  votes  cast  in  tbe  munlcifulity  proper 
should  both  be  for  tbe  segregation,  then, 
after  certain  formalities  had  been  complied 
with,  tbe  territory  should  cease  to  be  a  part 
of  tbe  municipal  corporation,  "provided  [so 
runs  tbe  law]  that  nothing  contained  in  this 
act  shall  be  held  to  relieve  In  any  manner 
whatsoever  any  part  of  such  territory  from 
any  liability  for  any  debt  contracted  by  such 
municipal  corporation  prior  to  such  exclu- 
sion: and  provided  further  that  such  mu- 
nicipal corporation  Is  hereby  authorized  to 
levy  and  collect  from  any  territory  so  exclud- 
ed from  time  to  time,  such  sums  of  money 
as  shall  be  found  due  from  It  on  account  of 
its  just  proportlou  of  liability  for  any  pay- 
ment on  the  principal  or  interest  of  such 
debts;  such  assessment  and  collection  shall 
be  made  In  tbe  same  manner  and  at  the 
same  time  that  such  assessment  and  collec- 
tion is  levied  and  made  liffon  the  property  of 
such  municipal  corporation  for  any  payment 
on  account  of  such  debts:  and  provided  fur- 
ther that  any  such  territory  so  excluded 
from  any  municipal  corporation  may  at  any 
time  tender  to  the  legislattve  body  of  such 
municipal  corporation  the  amount  for  which 
such  terltory  is  liable  on  account  of  such 
debts,  and  after  such  tender  is  made  such 
authority  as  Is  herein  given  municipal  cor- 
porations to  levy  and  assess  taxes  on  such 
excluded  territory  shall  cease."  Under  this 
law,  the  territory  known  as  tbe  "Coronado 
Beach,"  which  contains  the  land  of  these 
plaintiffs,  was  excluded  from  the  corporate 
control  of  the  city  of  San  Diego.  At  the 
time  of  this  exclusion,  the  city  of  San  Diego 
bad  a  bonded  indebtedness  of  $484,000;  and, 
after  this  exclusion,  the  city  continued  to  as- 
sess and  levy  taxes  upon  the  detached  ter- 
ritory to  meet  the  requirements  of  this  bond- 
ed indebtedness,  which  taxes  these  plaintiffs 
duly  paid.  In  1893  tbe  legislature  passed  an 
act  entitled  "An  act  providing  for  tbe  ad- 
justment, settlement  and  payment  of  any  In- 
debtedness existing  against  any  city  or  mu- 
nicipal corporation  at  the  time  of  exclusion 
of  territory  therefrom  and  the  division  of 
property  thereor*  (St.  lSit;i.  p.  530).  Plain- 
tiffs availed  themselves  of  tbe  provision  of 
this  act  to  have  the  court  determine  wbat 
proportion,  if  any,  of  the  bonded  Indebted- 
ness of  San  Diego,  was  properly  chargeable 
against  the  excluded  territory.  The  demur- 
rer of  the  defendant  city  to  their  petition 
was  overruled;  and  the  court,  after  hearing 
evidence,  found  ttie  existence  of  the  Ixnided 
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IndebtedneM;  that  all  of  mcners  ra- 
eeired  1^  the  city  and  evidenced  this  in- 
debtedness bad  been  expended  for  a  sewer 
tiystem,  for  the  purchase  of  scbool  sites  and 
the  erectioo  of  schoolhouses,  for  refunding  a 
pre-exiBtl&ff  debt  of  the  city,  and  for  clearing 
its  titles  to  certain  real  estate,  and  for  bay- 
ing ceitain  rights  of  way;  and  that  no  pol^ 
tlon  of  the  money  hod  been  expended  upon 
or  Trithln  the  excluded  territory.  Tt»  value 
of  the  property  belonging  to  the  city  at  the 
time  of  tbe  s^regatlon  was  found  to  be 
$(K)0,000,  all  of  which  remained  within  Its 
boundaries  and  under  Its  control  after  the 
segregation.  It  was  further  found  that  the 
city  of  San  Diego  had  never  made  any  Im- 
provementa  in  the  CKcladed  tenittny,  and 
had  never  owned  any  property  la  it  The 
ratio  of  the  value  of  the  excluded  t^ritory 
to  that  of  the  city  immediately  preceding 
the  exclusion  was  as  1  to  14.  Under  these 
findings,  and  in  strict  accord  with  the  dic- 
tates of  the  statute,  the  court  adjudged  that 
there  was  nothing  due  or  to  become  due 
from  the  excluded  territory  to  tbe  city. 

The  ^lef  ctmtentlon  of  the  defendant, 
raised  upon  demurrer,  i»-es8ed  in  Its  motion 
for  a  nonsuit,  and  urged  against  tbe  Judg- 
ment, may  be  thus  stated:  Tbe  property 
owners  of  the  city  and  tbe  property  owners 
of  the  excluded  teiritory,  when.  In  accord- 
ance with  the  permls^ve  act  of  the  legisla- 
ture (St  188D,  p.  SSft),  they  elected  to  segre- 
gate Coronado  Beach,  did  so  under  a  cour 
tract  expressed  In  the  act  Its^,  by  which 
the  property  owners  of  the  excluded  terri- 
tory were  allowed  to  remove  their  land  from 
the  Jurisdiction  of  the  city,  with  the  under- 
standing that  tbey  should  continue  to  pay 
their  pro  rata  share  of  the  monlclpal  debte 
existing  at  the  time  of  the  axdoslon;  that 
the  righto  of  the  city  vested  under  this  con- 
tract cannot  be  destroyed  or  Impaired  by 
subsequent  legislatlim;  and  that  therefore, 
to  tbe  parties  to  this  controversy  the  stat- 
ute of  1803  has  no  applicability. 

This  contention  is  first  met  tbe  respond- 
ente  with  the  declaratkoi  tbat  tbe  act  of  1880 
did  not  Impose  or  mean  to  impose  a  pro  rata 
liability  upon  the  excluded  territory,  but  only 
a  Uability  for  a  Just  proportion  of  the  debt 
which  proportion  vras  a  subject  of  future  as- 
certainment or  determination;  and  much  nice 
argument  Is  advanced  In  Its  support  But 
the  language  of  the  iffovlso,  that  "nothing 
contained  In  the  act  shall  be  held  to  relieve  In 
any  manner  whataoevw  BMxy  part  of  such  tac- 
rltory  from  any  llaUlity  tot  any  debt  contract- 
ed by  such  municipal  corporatiim  prior  to  such 
exclusion,"  would  seem  to  be  a  comprehensive 
pronunciation  tbat  tbe  se^egated  territory 
should,  after  exclusion,  be  held  by  tbe  same 
liabilities  as  bound  It  before;  and,  as  before 
its  ^elusion  It  was  llaUe  for  Its  pro  rata 
share  of  these  debts.  It  must  be  tbat  otter  ex- 
duriim  It  remained  subject  to  tbe  same  liabU- 
Itles.  We  thli^  thwefore.  that  by  tbe  only 
Just  and  reasonable  Interprstetion  of  wtatdi 


the  act  In  question  Is  susceptible,  the  legisla- 
ture, in  permitting  the  dlvialoil,  exwdsed  Iti 
undoubted  power  to  adjust  tbe  burden  of  the 
existing  corporate  debt  and  decreed  that  the 
excluded  tearritory  should  continue  to  bear  Iti 
former  {ooportlon  of  that  burden. 

The  question  that  Is  left  for  consideration  Is 
that  <^  the  power  of  tbe  legislature  to  change 
and  readjust  the  burden  of  such  an  Indebted- 
ness after  having.  In  the  act  of  separation,  de- 
clared In  what  manner  It  should  be  borne. 
Municipal  corporations.  In  their  pnUlc  and  po- 
litical aspect,  are  not  only  creatures  of  the 
state,  but  are  parts  of  tbe  machinery  by  which 
the  state  coudncte  Ito  governmental  affairs. 
Except  therefore,  as  restrained  by  the  constl- 
tuticm,  the  Ic^lalature  may  iw^ease  or  dimin- 
ish the  powers  of  nudi  a  conDomtlon.— may  en- 
large or  restrict  ito  territorial  Jurisdiction,  or 
may  destroy  Ito  corporate  existence  entirety. 
Says  Oooley:  "Restraints  on  the  legislative 
power  of  control  must  be  fotmd  In  the  consti- 
tution of  the  state,  or  tbey  must  rest  alwe  In 
the  le^slatlre  discretion.  If  the  legislative  ac- 
tion In  these  cases  operates  Injurfonsly  to  tbe 
municipalities  or  to  Individuals,  tbe  remedy  is 
not  with  tbe  courts.  The  courts  have  no 
power  to  interfere,  and  tbe  people  must  be 
looked  to,  to  right  through  the  ballot  box,  aB 
these  wrongs."  Gooley,  ConBt.  Ltm.  (6th  Ed.) 
p.  220.  "A  dty,"  says  Mr.  Justice  Fldd,  Id 
New  Orleans  v.  Olark,  96  U.  S.  614,  "Is  only  a 
political  aubdlvldon  of  the  atate^  made  for  the 
convenimt  administration  of  tbe  government 
It  is  an  Instrumentality,  with  poweca  more  or 
less  enlarged,  according  to  the  requImneDto  of 
tbe  public,  and  which  may  be  Increased  or  re- 
pealed at  the  wlU  of  the  legislature."  mils 
ri^t  ot  legislative  control,  arising  Ixosn  the 
very  ruture  of  the  creation  of  suA  eoipora- 
tlons.  Is  estaUIshed  under  tbe  wdl-settled  doc- 
trine tbat  such  corporations  have  no  vested 
rights  In  powers  conferred  upon  them  for  dvll. 
political,  or  administrative  purposes;  or.  as 
DlUon  stetes  it:  "Legislative  acts  respecting 
tbe  political  and  governmental  powers  of  mu- 
nldpal  corporations  not  bdng  In  the  nature  of 
contracts,  the  provisions  thereof  may  be  dun- 
ged at  pleasure  wliere  tbe  consUtutlonat  rights 
of  credlbvs  and  othen  are  not  Invaded."  DUl. 
Hun.  Corp.  (4th  Bd.)  i  63. 

Tbe  act  of  tiie  leglslatnre  tat  relieving  Coro- 
nado Beadi  from  tbe  corporate  control  of  San 
Diego  and  In  adjusting  tbe  burden  of  tbe  dty's 
debt  was  undoubtedly  tbe  exerdse  of  a  inop- 
er  power  ^reded  to  tbe  pdHlcal  and  govern- 
mental affain  of  the  munldpality.  That  tbe 
le^slature,  by  the  tenns  of  the  act  segregat- 
ing tbe  territory,  bad  tbe  right  to  dispose  of 
the  common  property,  and  provide  the  mode 
and  manner  of  tbe  payment  of  the  common 
debt  imposing  ito  burden  In  sudi  proportions 
as  it  saw  fit  Is  a  pn^xisltion  undisputed  and 
indlsputablfc  It  te  equally  wdi-settled  law 
that  when  tbe  act  of  segreffitlim  la  silent  as 
to  the  common  property,  and  common  debts, 
tbe  old  corporation  retains  all  tba  pwperty 
within  Ito  new  boundaites,  and  Is  chazsed  wltb 
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tbe  pi^iiient  of  SB  at  tha  debtB.  Dpoa  tbeee 
two  piDpoatttou  tbe  cases  an  botb  numeroua 
ind  hamuM^oiu:  Faople  t.  Alameda  Oo.*  20 
CaL  GU;  Hushes  t.  EVliic  88  CaL  414,  28 
Fac.  lOCT;  Los  Angetes  Go.  t.  Onmge  Co,  97 
CaL  829.  32  Pac.  316;  Town  of  Dei>ere  v. 
TOWD  of  BeUeme,  81  Wis.  120;  lAnunle  Co. 
T.  Albany  Ca,  92  TT.  S-  307;  Lycoming  t. 
Vidao,  IS  Pa.  St  106;  Momit  Pleasant  t. 
Beckwltb,  100  U.  S.  M4;  Layton  t.  dty  of 
New  Orleans,  12  La.  Ann.  516;  Bekrit  t.  Uor- 
010.  7  WaJi.  610.  Tbere  Is  antboritr,  how- 
erer^  boldlng  tbat.  wben  the  le^latnre  has 
spoken  In  tbe  orl^nal  act,  rigbte  vest  under 
tt  which  may  not  be  ImiMilred;  and  It  Is  upon 
these  cases  tbat  appellants  lely.  Thus,  in 
Bowdc^nham  t.  Blcbmond,  6  OreenL  93,  the 
supreme  court  of  Maine  decided  In  1820  that 
ai  tbe  act  of  the  leglslatnre  dividing  the  town 
of  Bowdolnbam,  and  Incorporating  a  part  of  It 
Into  a  new  town,  by  tbe  name  of  Uchmond, 
enacted  that  the  latter  sboold  be  held  to  pay 
its  pnipurtion  towards  tbe  support  of  all  pau- 
pas  then  on  expense  In  Bowdolnbam,  a  later 
act  exoneratlDg  the  new  town  from  this  Ua- 
bility  was  void.  Tbe  court  hdd  that  by  tbe 
fonner  act  a  rested  right  of  a.cti<m  arose  In 
fiiTor  of  the  old  town  against  tbe  new,  and 
that  the  la^  act;  In  deattoylng  this  right,  Im- 
paired  tbe  obligation  of  the  contract  on  the 
part  of  Richmond  created  by  tbe  flrst  act 
Just  bow  the  court  reached  tbe  onicluslon  that 
a  contract  was  created  1^  the  flrst  act  Is  not 
plain,  but  It  seems  to  bare  been  based  some- 
what upon  tbe  conviction  tbat  the  assent  of 
the  old  town  was  necessary  to  the  segregation. 
Tbe  oplnlMi,  however,  looks  for  authority  to 
tbe  case  of  Hampshire  Co.  v.  Franklin  Co. 
(decided  tai  1819)  Iti  Mass.  75.  In  tbat  case 
the  legialatore  bad  created  the  county  of 
Franklin  out  of  territory  formerly  a  part  of 
the  county  of  Hampshire.  The  act  was  si- 
lent as  to  tbe  di^)osltlon  of  the  public  prop- 
erty and  the  public  debt  By  an  act  passed 
two  years  later,  tbe  legislature  provided  lu 
effect  that  if,  at  the  time  of  the  segregation, 
tbere  were  fonds  belonging  to  the  county  of 
Hampshire  in  excess  of  Its  debts,  tbe  new 
c»anty  sboold  be  entitled  to  such  proportion  of 
those  funds  as  the  assessed  value  of  the  prop> 
ert7  of  tbe  new  county  bore  to  the  assessed 
value  of  the  property  of  the  old.  The  supreme 
court  decided.  In  accordance  with  the  undoubt- 
ed rule,  tbat  as  the  flrst  act  was  silent  upon 
tbe  subject  all  of  the  common  property  wltli- 
Id  its  limits  belonged  to  the  old  county,  which 
was  likewise  charged  with  all  exlstloK  debts. 
It  further  h^d  that  rights  vested  under  tbla 
Mt  and  that  the  later  act  providing  for  an 
apportionment  violated  these  rights  In  attempc- 
iUR  to  give  the  property  of  Hampshire  to 
Fraaklln  county;  In  other  words,  that  the 
later  act  created  a  debt  from  Hampshire  to 
Franklin  county  which  before  had  not  existed, 
tt  is  to  be  noticed  that  in  this  case  the  original 
art  was  si  lent  as  to  common  property  and 
Mts,  but  as,  In  BUdi  case,  the  law  st^  In 
and  makes  disposition  of  them,  the  aUeooe  was 


deemed  equivalent  to  an  offinnatlva  dedara- 
tlou  of  the  legislature  making  disposition 
which  ooold  not  afterwards  be  modified. 

But,  dlattDgulsbed  as  are  the  ooorta  wblcb 
have  announced  this  doctrine,  their  views  have 
net  been  followed,  and  the  dedslona  them- 
selves hare  bean  daewhere  crltidaed  and  re- 
jected,  until  U  may  be  safely  aaid  tbat  It  la 
the  general  mle  that,  where  tbe  original  act 
does  not  make  disposition  of  the  common 
property  and  debts,  tbe  legislature  may  at  any 
subeequ^t  time,  by  later  act,  anwrtlon  them 
In  such  manner  as  seems  to  be  Just  and  equi- 
table Und«T  tbe  decisions  adopting  this  rule, 
the  theory  of  vested  rights  and  contractual  re- 
lations is  rejected  as  being  a  felae  quantity  In 
tbe  dealings  (tf  tbe  aoverelgn  state  with  Ita 
govemm«ital  agents  and  mandatories;  and 
wbUe  It  la  not  doded  that  the  state  may  make 
a  contract  wltb  a  municipal  corporation,  or 
may  permit  municipal  corpoiaUfHis  to  enta  In- 
to Undlng  ocmtracts  with  eadi  otber.  wblcb 
contracts  It  cannot  Impair,  these  contracts 
must  be  In  theb  nature  ^vate,  altinugb  tbe 
public  may  derive  a  cunmon  beoeflt  fi-om 
them,  and  the  contracting  dtlea  are  as  to  Uiem 
measured  by  the  same  rules  and  entitled  to 
the  same  protection  as  would  a  private  corpo- 
ration. The  subject  of  aneh  a  contract  how- 
ever, can  never  be  a  matter  of  nnnldpal  pol- 
ity or  of  dvU  or  pi^tkal  poww,  for  the  legls* 
lature  Itself  cannot  surrender  Its  supremacy  as 
to  these  things,  and  thus  abandon  ita  preroga- 
tives, and  strip  Its^  of  Its  inherent  and  iu- 
allenable  right  of  control. 

Of  the  casea  so  holding,  either  directly  or 
Impliedly,  a  few  may  profitably  be  mention- 
ed: In  County  of  Rlcbland  v.  County  of  Law- 
rence, 12  111.  1,  tbe  facts  were  tliat  tbe  for- 
mer county  bad  been  carved  out  of  the  terri- 
tory of  the  latter  by  an  act  making  no  dispo' 
sltlon  of  tbe  county  property.  Tbe  state  had 
glTOk  to  tbe  county  of  lAwrence  a  large  sum 
of  money,  which  It  held  at  tbe  time  of  seg- 
regation. By  a  later  act  the  legislature  de- 
clared that  the  new  cotmty  should  be  entitled 
to  receive  from  tbe  old  a  certain  proportion  of 
this  fund,  wblch  sum  the  old  county  refused 
to  pay  under  tbe  claim  of  vested  right  and 
ownership.  The  supreme  court  upheld  the 
act  declaring  that  there  was  no  contract  t»e- 
tweeii  the  state  and  the  old  county,  wbieh 
was  merely  tbe  state's  agent.  The  case  of 
Hampshire  Co.  t.  Franklin  Co.,  supra.  Is  un- 
favorably reviewed.  In  Perry  Co.  v.  0<mway 
Co.,52  Ark.430, 12  S.W.S77,tbe  origbial  act 
detaching  territory,  made  no  apportionment 
of  the  debt  A  later  act  which  did  so,  was 
attacked  as  unconstitutional.  Tbe  supremo 
court  tbere  said:  "The  earlier  doctrine  (still 
followed  by  some  courts)  was  that  tbe  act 
detaching  the  territory  must  apportion  ttie 
debt  and  tbat  It  could  not  be  subaequentty 
taken  from  tbe  ciA.  and  Imposed  -npon  the 
new  county.  Hampshire  Co.  v.  Franiuin  Co., 
16  Mass.  75;  Bowdolnbam  v.  Ricbmond,  tt 
OreenL  98.  The  better  doctrine  Is  that  the 
power  of  tbe  legislature  to  impose  the  debt 
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of  tbe  one  connty  upon  another  depending  up- 
on tbe  exisrtence  ot  a  moral  obligation  from 
the  new  county,  or  the  county  receiving  new 
territory,  to  pay  part  of  the  old  deDt,  the 
legislature  may  ao  ordain  whenever  tt  finds 
tbe  moral  oNlgatlon  to  exist"  In  Dumnore's 
Appeal,  S2  Fa.  St  374,  fonr  boronghB  were 
erected  In  a  township  which  was  heavily  In 
debt  By  act  afterwards  passed,  the  burden 
of  the  debt  was  to  be  apportioned  by  com- 
missioner between  the  boroughs  and  the 
township.  The  supreme  court  of  Pennsyl- 
vania upheld  the  act  In  Layton  t.  City  of 
New  Orleans,  12  La.  Ann.  616,  the  act  of  tbe 
legislature  consolidating  several  munictpail- 
tles  into  one  government  known  as  tbe  "City 
of  New  Orleans,"  {Hrovlded  that  the  debts  of 
each  should  be  liquidated  by  taxation  upon 
its  own  inhabitanta  Afterwards,  by  another 
act  It  was  provided  that  the  debts  sbonia  be 
paid  by  taxation  uniformly  upon  all  the  prop- 
erty of  the  new  city.  The  court  held  that  tbe 
earlier  act  was  not  a  contract,  and  no  rights 
vested  under  It;  and  that,  as  Ui  these  matters 
tbe  legislature  Is  supreme.  It  could  change  Its 
policy  and  readjust  these  debts.  In  Mayor, 
ete.,  of  Baltimore  v.  Btate,  16  Md.  S7tl.  the 
court  say:  "The  doctrine  that  there  is  a  fun- 
damental prlncli^e  of  right  and  Justice  In- 
herent In  the  nature  and  spirit  of  tbe  social 
compact  tliat  rises  above  and  restrains  tbe 
power  of  legislation  cannot  be  applied  to  tbe 
legislature  when  exercising  its  sovereignty 
over  public  charters  granted  for  the  pur- 
pose of  government"  Says  Dill.  Mun.  Corp. 
(4th  Ed.)  S  189:  "But  Upon  the  division  of 
tbe  old  corporation,  and  the  creation  of  a 
new  corporation  out  of  a  part  of  Its  inhabit- 
ants and  territory,  or  upon  the  annexation 
of  part  of  another  corporation,  the  legisla- 
ture may  provide  for  an  equitable  appor- 
tionment or  division  of  the  property,  and  Im- 
pose upon  the  new  corporation,  or  uprai  the 
people  and  territory  thus  disannexed,  the  ob- 
ligation to  pay  an  equitable  proportion  of  tbe 
corporate  debts.  The  charters  and  constitu- 
ent acts  ot  public  and  munltdpal  corporations 
are  not,  as  we  have  before  seen,  contracts; 
and  they  may  be  changed  at  the  pleasure  of 
the  legUdature,  subject  only  to  the  restraints 
of  special  constitutional  provisions.  If  any 
there  be.  And  It  Is  an  ordinary  exerdse  of 
the  legislative  dominion  over  such  corpora- 
tions to  provide  for  their  enlargement  or  di- 
vision, and,  Inddental  to  this,  to  apportion 
their  prt^rty.  and  direct  the  manner  m 
which  their  debts  or  liabilities  shall  be  met 
and  by  whom.  The  opinion  has  been  ex- 
pressed that  the  partition  of  the  property 
must  be  made  at  the  time  of  tbe  division  of 
or  change  in  the  corporation,  since,  otnerwise, 
tbe  old  corporation  becomes,  under  the  rule 
just  above  stated,  tbe  sole  owner  of  the  prop- 
erty, and  hence  cannot  be  deprived  of  it  by 
a  subsequent  act  of  the  legislature.  But  in 
tbe  absence  of  special  constitutional  limlte- 
tlons  upon  tbe  legislature,  this  view  cannot 
perhaps  be  maintained,  as  it  is  inconsistent 


With  the  necessary  supremacy  ot  the  legisla- 
ture OT^  all  Its  corpwate  and  nnlncorpcnate 
bodies,  divisions  and  parts,  and  wltb  sevenU 
well-CMisIdered  adjudications."  To  the  same 
general  efFect  are  the  cases  of  lAiamie  (Jo.  t. 
Albany  Co.,  92  U.  S.  807;  Mount  Pleasant  v. 
Beckwlth,  100  U.  S.  514;  Sdtuate  v.  Wey- 
mouth, 106  Mass.  128;  Wlllimantic  Schotd 
Soc.  V.  Schoc^  Soc.  in  Windham,  14  Conn. 
467;  Town  of  Guilford  v.  Supervisors  of 
Gfaenango  Co..  13  N.  Y.  143. 

In  this  state  tbe  power  of  tbe  legislature 
to  make  such  subsequent  adjustments  ,wns 
early  declared  in  People  v.  Alameda  Co.,  a> 
Gal.  641.  Alameda  county  was  created  out  of 
the  territory  of  Contra  Costa  county  in  1863. 
At  tbe  time  of  tbe  separation,  Contia  oosm 
county  owed  for  a  bridge  which  bad  been 
constructed  upon  the  territory  set  apart  for 
Alameda  county.  Tbe  original  act  made  no 
provision  for  the  paymwit  of  this  indebted- 
ness, which  thus  remained  a  charge  against 
the  old  county.  By  two  separate  later  acts. 
Oa  l^slatnre  provided  for  the  apportion- 
ment of  the  debt,  puttbig  a  part  of  the  bur- 
den upon  Alameda  county.  These  acts  verc 
upheld  as  a  proper  exercise  of  legislatire 
power.  And,  Indeed,  it  Is  not  easy  to  see 
how  the  opposite  view  can  be  maintained. 
Since  the  legislative  power,  within  consti- 
tntional  limitations,  is  supreme  In  the  mat- 
ter, since,  in  the  first  apportionment  tbe 
people  effected  are  entitled  to  no  v<rice  (ei- 
cept  through  their  representatives),  and  since 
the  act  of  the  legislature  Is  not  In  the  na- 
ture of  &  contract.  It  cannot  logically  be 
held  that  the  power  bas  been  exhausted  by 
Its  first  exercise.  The  right  still  remaliia 
to  make  such  future  adjustments  as  the  equi- 
ties may  snggest.  Nor,  In  the  operation  of 
the  act  In  question  upon  tbe  city  of  San  ine- 
go,  can  we  pmreive  any  hardship.  It  had  at 
the  time  of  the  segregation  9600,000,  acquired 
while  Coronado  Beach  was  a  part  of  its  ter- 
ritory, and  partially  acquired,  doubtless,  by 
taxation  upon  this  land.  AH  of  this  property 
it  retalna  All  of  the  moneys  evidenced  by 
the  bonded  indebtedness  were  expended  wltti- 
In  its  present  territorial  limits,  and  no  dollar 
of  it  went  to  improve  the  excluded  territory. 
Having  all  of  the  common^roperty  and  all 
of  the  fruits  of  the  common  debt  It  Is  cer- 
tainly not  onerous  or  oj^ressive  that  It 
should  be  asked  to  pay  for  what  has  boen 
expended  for  Its  exclusive  benefit  In  a  cer- 
tain sense,  it  Is  true  that  Coronado  Beacb 
was  also  benefited  by  these  expenditures.  In 
the  same  sense,  San  Mateo  county  Is  twne- 
flted  by  the  public  Im[H*ovement8  of  the  city 
and  county  of  San  Francisco;  but  It  bas  ner- 
er  be«i  asserted  that  for  such  benefits  a  sis- 
ter county  should  be  called  upon  to  pay.  Tue 
Judgm^t  and  order  appealed  fkmn  are  af- 
firmed. 

We  concur:  BHATTT,  O.  J.;  HARBISON, 
J.;  TEMPLB.  J.;  VAN  FLBBT.  J.;  GAfr 
OUTTB,  J. 
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FUXiTON  IBRIGATINa  DETOH  CO.  T. 
TWOMBLT. 

(Conrt  of  Appeal!  of  Golomdo.    Oct  14  1885.) 

CoMPX.AiRT  roR  iKJDKonoH— Rbmbdt  at  Law— 
Ibrioatiom  Cohtraot. 

1.  A  cotDplaiot  asraiiut  aa  iniption  com- 
pmr  to  compel  defendant  to  furnish  water  ac- 
HHdinx  to  the  terms  of  its  contract  with  plaintiff 
alleiced  failure  of  defeodant  to  deliver  the  water 
called  for  br  it.  and  that  it  wa^  impoesible  to 
Recure  water  from  any  other  ■oorce,  and  that 
ivithoat  water  Talnable  cropa  growing  on  the 
famia  for  which  the  wat»  WM  to  be  supplied 
woold  be  lost.  Held  that,  as  the  complaint  failk 
ed  to  show  insolvency  of  defendant,  no  Jnrladlc- 
tion  in  equity  was  abown. 

2.  Where  a  ctHUpIalnt  in  eqnitr  for  a  manda- 
tory injonctton  shows  on  its  face  that  plaintifl 
has  an  adequate  remedy  at  law,  equitable  juris- 
diction is  not  conferred  by  the  faihwe  uf  defoid- 
ant  to  qnestion  the  joiisdiction. 

3.  A  prescriptive  right  entitling  plaintiff  to 
a  perpetuh.1  mandatory  injunction  to  have  water 
forniHbed  by  an  irrigation  company  for  his  land 
is  not  ahown  by  evidence  of  separate  contracts 
with  defendant  for  such  water  for  each  year  for 
five  successive  years. 

Appeal  from  district  court,  Arapahoe  county. 

BUI  by  George  W.  Twombly  against  t^e 
FultOD  Irrigating  Ditch  Company  for  Injunc- 
tion to  compel  the  defendant  to  supply  water 
under  Its  contract  with  plalntllf.  From  a  de- 
cree granting  the  Injimctlaii,  d^Ddant  ap- 
peals. Berened. 

James  H.  Brown  and  HOton  Smltb,  for  ap- 
pellant. E.  A  Ballard  and  R.  D.  Bees,  for 
anwUee. 

REED,  P.  J.  Appellee  filed  his  complaint 
against  appeUant  alleging  that  in  tbe  spring 
of  1892  he  purchased  from  appellant  120  cubic 
inches  of  water  per  second  of  time,  to  be  con- 
veyed and  delivered  to  him  at  two  or  three 
diCterent  forms  under  appellant's  ditch,  for 
Che  irrigating  season  following;  that  appel* 
lant  foiled  and  refused  to  deliver  tbe  water; 
that  he  had  no  other  source  of  water  supply, 
and,  without  the  delivery  of  the  water,  val- 
oable  crops  growing  on  such  farms  would  be 
lost;  and  asking  a  mandatory  writ  of  injunc- 
tion compelling  tbe  delivery  of  tbe  water,  al- 
leging that  the  urgency  was  so  great  that  it 
wotild  not  permit  of  the  delay  necessary  to 
give  notice,  etc  A  temporary  writ  of  Injunc- 
tion was  allowed,  by  which  tbe  dttcb  company 
was  ordered  to  at  once  deliver  tbe  water  as 
prayed  In  the  bill  of  complaint.  The  defend- 
ant corporation  answered,  admitting  its  cor- 
porate existence;  admits  the  sale  to  tbe  plain- 
tiff of  120  cubic  Inches  of  water  per  second 
for  the  Irrigating  season  of  1802;  admits  that, 
at  the  time  of  the  alleged  refusal  to  deliver 
water  to  tbe  plaintiff,  water  was  abundant, 
and  the  ditch  was  fuUy  supplied  to  tbe  extent 
of  its  carrying  capacity;  admits  that  it  bad 
failed  and  refused  to  deliver  40  cubic  inches 
of  water  per  second  of  time  for  use  on  section 
9;  admits  that,  fbr  flve  years  or  more  previous 
to  tbe  year  1^2,  plaintiff  bad  annually  pur- 
chased from  tbt  defendant  the  same  amount 


of  water;  but  allying  that  It  bad  at  all 

times  delivered  tbe  water  from  its  main  ditch 
at  Lupton  for  use  on  section  6,  and  from  its 
branch  ditch  for  use  on  section  28;  that  sec- 
tlcxi  9  was  below  the  proper  terminus  of  its 
ditch  about  two  miles,  and  could  only  be 
supplied  through  a  contlnuBtlon  of  such  ditcb 
known  as  tbe  "tail"  or  "waste"  ditch,  which 
was  only  capable  of  carrying  286  inches  of 
water.  The  aU^tlon  of  the  complaint  la 
that  defendant  sold,  of  the  120  incbes.  40 
inches  to  be  used  upon  section  9,  and  00  Inches 
to  be  used  upon  section  28,  and  a  failure  and 
refusal  to  supply  both  or  titiier  of  such  quan- 
tities. There  is  In  the  answer  of  the  de- 
fendant no  traverse  of  the  allegation  in  re- 
gard to  section  28,  nor  excuse  or  reason  given 
for  tbe  failure  to  comply  with  tbe  admitted 
contract;  hence  the  allegation  must  be  taken 
as  confessed.  Tbe  allegation  in  regard  to  tbe 
40  inches  which  was,  by  contract,  to  have 
been  delivered  at  and  for  use  on  section  9, 
Is  not  denied,  and  that  it  did  not  deliver  tbe 
water  Is  admitted.  The  answer  in  regard 
to  it  is  very  lengthy,  and  appears  to  be  In 
confession  and  avoidance,— that,  being  be- 
yond the  terminus  proper  of  tbe  ditch,  the 
defendant  was  not  obliged  to  make  the  de- 
Uveiy,— and  then  seta  up  tbe  limited  ca- 
pacity oi  the  waste  or  tail  ditch  <285  Inches), 
and  tbe  Inconvenience  and  expense  that 
would  be  Incurred  to  enlarge  the  ditch  and 
make  the  delivery.  No  reason  ia  given  for 
not  supplying  tbe  40  inches  from  the  285 
inches  It  was  admitted  the  ditch  was  capa- 
ble of  carrying.  No  issue  was  made  by  the 
answer,  nor  any  allegation  upon  which  issue 
could  be  taken  by  tbe  plaintiff;  hence  there 
were  no  facts  to  be  tried  or  questions  to 
which  the  testimony  could  be  directed.  A 
demurrer  was  filed  to  the  answer  on  the 
ground  of  Its  insufflclency.  The  record  does 
not  show  what.  If  any,  judgment  or  disposi- 
tion of  It  was  made.  It  should  have  been 
sustained.  Tbe  record  is  voluminous,  and 
the  printed  abstract  contains  174  large  pages 
of  printed  matter,  of  which  142  pages  are 
devoted  to  an  abstract  of  the  evidence.  Fox 
the  reasons  above  given,  tbe  bill  of  excep- 
tions and  10  of  tbe  supposed  errcMrs  assigned, 
out  of  20  in  alt,  must  be  disrogarded.  With- 
out Issues  of  fact  or  a  legal  or  equitable  de- 
fense, there  was  nothing  to  which  the  evi- 
dence could  apply. 

It  Is  ably  urged  In  argument  by  counsel 
of  appellant  that  there  was  a  plain  and  ade- 
quate remedy  at  law,  and  tbe  remedy  was 
misconceived.  If  the  question  was  one  pre- 
served by  tbe  record,  and  In  such  shape  that 
this  court  could  consider  It,  It  might  very 
seriously  affect  tbe  result;  but,  strange  as 
it  may  seem,  no  such  question  was  raised 
or  suggested  in  the  lower  court  by  demurrer, 
motion,  or  otherwise,  nor  was  there  any 
exception  taken,  nor  Is  there  any  error  as- 
signed to  the  judgment  of  the  court  In  grant* 
lug  the  relief  in  the  fcHm  of  action  chosen. 
Tbe  objection  <»il7  appears  In  aigomfflic,  and 
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la  not  biuM  upon  anTtblng  appearing  In  the 
record  or  anmi  awlgned.  The  Interlocatoty 
writ  of  Injunction  was  Isaned  ex  parte,  and 
was  mandatory.  We  do  not  find  It  neces- 
sary to  determine  whether  a  mandatory  writ 
could  have  been  legally  allowed  without  no^ 
tice  oa  the  allegations  of  the  complaint  when 
there  la  no  statute  warranting  It  Tlie  antbcov 
1^  to  grant  it  In  any  case  Is  very  doubtful, 
and  the  authMltles  are  almost  unirersally 
against  It  It  Is  in  its  nature  a  decretal  or- 
der; and  although,  under  certain  circum- 
stances, allowed  as  interlocutory,  it  Is  gen- 
erally not  allowable  until  the  rights  of  the 
parties  have  been  fully  determined  upon 
final  hearing.  Learlng  out  the  character  of 
the  writ,  and  considering  only  the  facts  stat- 
ed and  the  nature  of  the  relief  asked,  the 
fundamental  question  Is  whether  any  equi- 
table relitf  could  pnqierly  bare  beea  allowed 
bad  a  d^nrrer  been  Interposed  to  the  com- 
plaint or  the  question  properly  raised  In  some 
other  way.  There  was  nothing  In  the  com- 
plaint bringing  the  matters  within  the  Jnris- 
dtetlfn  <tf  a  court  of  equity.  It  was  a  mat- 
ter of  contract,  and  alleged  failure  to  per- 
form.  It  is  true  that  It  is  alleged  that  the 
growing  crops  would  be  lost  unless  water 
was  furnished,  but  this  Is  not  Irreparable  In- 
jury as  d^ned  In  the  books.  Ort^s  are 
grown,  nsnally,  tor  market.  There  Is  no  al- 
legation <tf  ln80lTen(7  of  the  corporation. 
The  loss  of  m»p  could  bare  been  compen- 
sated la  dama^  at  the  end  of  the  sea- 
atm.  Etqnltatde  rdlef  can  only  be  invoked 
wben  there  is  no  adequate  legal  remedy.  It 
cannot  be  substituted  for  mandamus  or  a 
legal  action  for  damages  for  a  breach  of  con- 
tract On  fbe  face  of  the  complaint,  It  was 
clearly  shown  that  the  remedies  at  law  were 
adequate  and  an  abs<^ute  want  of  any  ele- 
ment to  confer  jurisdiction  In  equity;  but 
tbe  Jarfsdlction  was  tacitly  conceded,  and 
ibe  defendant  corpoEatl(»i  proceeded  without 
objection  to  adjudicate  tbe  matter.  The 
court  bavlng  bad  no  Jurisdiction  tsiy  the  csM 
made.  It  could  not  be  conferred  ^  consent, 
and  the  oatlre  proceeding  was  Irr^lar  and 
Told  Bad  the  court  had  Jurisdiction,  the 
final  decree  of  a  pttpetnal  Injunctlm  was 
erroneous.  It  was  not  shown  that  that  water 
bad  bem  used  for  any  such  length  of  time 
on  eectlMi  9  as  to  make  the  right  what  may 
perhaps  be  property  called  "prescriptive,"  tm- 
der  the  dedslons  In  this  state,  so  that  It 
could  be  enforced  against  the  corporation, 
and  a  petpetnal  decree  for  the  delivery  of 
water  made  again.  The  contract  relied  on 
was  only  for  the  Irrigating  season  of  1892, 
and  the  perpetuity  was  tmly  coextensive  with 
the  existence  of  tbe  contract  Any  writ  after 
the  expiration  of  the  contract  would  be  void 
and  Inoperative.  In  the  year  1806  plaintiff 
might  detdine  to  buy  water  or  defendant 
decline  to  sell  for  use  on  section  9.  It  Is 
quite  probable,  aft^  this  lapse  of  time,  that 
matters  betwera  the  parties  bave  been  ad- 
justed, or  Uw  Injunction  become  Uuqmatlve; 


but,  as  such  fftcts  are  not  known  to  this 
court  If  they  nlat,  tbe  ease  must  be  deter^ 
mined.  The  deoee  of  the  district  court  will 
be  reversed,  the  cause  reman dgd,  with  In- 
structions to  dissolve  the  Injonctloa  and  ffl^ 
miss  the  suit  Reversed. 


SHULTZ  et  al.  v.  HOROAK. 

(Court  of  Appeals  of  EaoBas,  Southern  Depart- 
ment, a  D.    Oct.  23.  1895.) 
FiiLORB  TO  DiacHiiiaB  MonTai.aa— AonoK  roa 

FbHAZiTT. 

1.  A  atatnte  which  is  penal  in  its  nature  must 
be  strictly  coastrned;  and.  where  a  person  dc- 
airas  to  avail  himKlf  of  its  provisiooa*  he  must 
bring  himself  clearly  within  its  tarns. 

2.  To  BUBtaln  an  action  undo*  chapter  ITo, 
Laws  1889,  relating  to  tbe  discharge  of  mort- 
gages, there  must  be  ^»roof  of  a  demand  in  acoord> 
auce  with  the  [ffOTision  of  said  act,  or  the  per- 
son Iwinging  such  action  must  show  such  facts  u 
excuse  a  demand  under  tin  prorliuons  «<  nid 
act 

(Syllabus  by  the  Court) 

Brror  from  district  court.  EIngman  county; 
S.  W.  Leslie,  Judge. 

Action  by  Joseph  Shultz  and  W.  I*.  Loihart 
against  H.  P.  Morgan.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Affirmed. 

Hi^  &  Hay.  ft>r  plaintlfEB  In  error.  Bob^ 
baugh  &  Bauch,  for  defendant  In  error. 

COLB,  J.  Flalntlfb  In  error  brought  an  ac- 
tion In  tbe  district  oourt  of  Khigman  county 
ag^nst  the  defendant  In  wror,  H.  F.  Morgan, 
to  noons  a  penahy  and  a  reaBonable  attor- 
ney's fee  for  the  ftUure  to  dlschaige  a  real- 
estate  mortgage  which  had  been  fully  paid. 
From  a  ruling  of  ttw  court  sustaining  a  demm^ 
rer  to  the  evidence,  and  rendering  Judgment 
for  said  M<Hvm  for  coats,  tb^  bring  tbe  case 
here  for  review.  This  action  is  brought  un- 
der Gen.  St  1868.  c.  68,  as  amended  biy  Laws 
1880,  c.  175,  which  prescribes  a  psnalty  of 
$100,  together  with  a  reasonable  attorney's 
fee,  for  a  refusal  or  neglect  to  entw  satisfac- 
tion, or  cause  satisfaction  to  be  entered,  of 
any  mortgage  on  real  property  within  SO  days 
after  paymoit  of  tbe  same  and  demand  of 
such  aatisfiictlon.  Tbe  act  further  prescribes 
that,  if  tbe  residence  of  Hbe  bolder  of  such 
mortgage  can  be  ascertained,  no  action  shall 
be  brou^t  until  demand  Is  made;  but  socb 
demand  need  not  be  In  writing,  and  will  be 
excused  if  tbe  residence  of  tbe  holder  ot  such 
mortgage  cannot  with  due  diligence  be  ascer- 
tebied.  To  sustain  their  cause  of  action  tn 
tbe  trial  court  the  plalntUEb  offered,  flnt,  ttic 
d^MssItlon  of  Joseph  Shults,  oob  of  the  asid 
plaintlfFs.  By  aald  depositicHi  It  a^iears  tbat 
be  and  bis  coplalntlfE  were  owners  of  eolalii 
real  estate  In  the  dty  of  Kingman,  Kingman 
county,  upon  which  there  had  bem  placed  1^ 
the  grantor  of  these  plaintltCs  a  mortgage  of 
9200,  due  to  the  defendant,  Moigan,  and  paya- 
ble at  tiie  office  of  Jarvfs,  OuikUn  &  Ock,  of 
Kansas  City,  Mo.;  tbat,  wfaeo  tbe  nU  mort 
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gage  became  doe,  tbe  wltuees  caused  a  draft 
to  be  sent  for  the  full  amount  of  the  principal 
and  Interest  to  aald  firm,  receipt  of  which  was 
dnl7  a^nowledged.  Hie  wltnesa  further 
ftates  that  he  demanded  and  requested  a  re- 
lease ot  said  mortgage  to  be  entered  of  recmrd; 
that  neither  he  nor  his  coplalntlft  knew  the 
residence  or  address  of  H.  P.  Morgan,  the 
mortgagee;  and  that  no  one  ever  gave  him 
such  address,  or  the  address  of  any  one  else 
who  claimed  to  own  the  mortgage.  He  far- 
ther states  that,  after  receipt  ot  said  draft  in 
parment  of  said  m<Hrtgage,  he  refused  and 
neglected  to  release  said  mortgage  of  record 
for  more  than  80  days  after  the  demand  for 
said  release;  and  be  attaches  as  a  part  of  his 
deposition  certain  letters  received  from  Jarvis, 
Conklin  &  Co.,  one  of  nblch  said  letters  la  a 
notifictttlaQ  to  him  of  the  date  when  said 
mortgage  would  become  due,  and  the  other 
acknowledged  the  receipt  of  a  letter  from  the 
witness,  notified  him  that  his  loan  was  held 
by  an  inTestor  ia  the  Bast  to  whom  his  draft 
bad  been  fbrwarded,  and  advised  him  that, 
upon  receipt  of  the  papers  from  said  inTeetcv, 
they  would  forward  the  same  as  he  directed. 
The  plalntUEs  farther  offered  In  evidence  a 
letter  from  the  same  firm  to  one  J.  W.  Light, 
of  Kingman,  admitting  the  receipt  of  the  draft 
In  payment  of  the  mortgage  in  question,  and 
advising  that,  upon  receipt  of  the  release  pa- 
pers from  the  Investor,  the^  would  immediate- 
ly forward  the  same  to  him,  as  requested  by 
Mr.  Shuitz.  This,  with  the  addiUon  of  the 
note  and  mortgage,  the  release  of  same,  and 
some  testimony  upon  the  part  of  cei'taln  wlt- 
nesseB  as  to  the  conveyance  to  Shuitz  and  Len- 
hart,  and  the  recording  of  the  same,  and  of  the 
fact  that  the  record  showed  the  mortgage  in 
question  to  be  the  property  of  H.  P.  Morgan, 
and  also  some  testimony  as  to  what  a  reason- 
able attorney's  fee  woiild  be  for  the  proeecu- 
timi  of  the  case,  was  all  the  evidence  Intro- 
duced. It  is  well  to  state,  however,  that  the 
letters  from  Jarvis.  Conklln  &  Co,  showed  that 
the  said  H.  P.  Morgan  was  vice  presidoit  of 
said  firm  or  company. 

We  are  of  the  opinion  In  this  case  that  the 
demurrer  was  properly  sustained.  The  plain- 
tiffs in  this  case  seek  to  recover  under  a  stat- 
ute which  is  penal  In  its  nature.  The  rule  Is 
that  penalties  are  not  favored,  and  that  one 
who  seeks  to  recover  under  a  statute  like  the 
one  here  Invoked  must  bring  himself  clearly 
within  its  provisions;  and  one  of  Its  provi- 
sions is  that,  if  the  residence  of  the  holder  of 
Ruch  mortgage  can  be  ascertained,  a  demand 
must  be  made  for  the  release  of  the  mortgage 
I>ald,  30  days  prior  to  the  commencement  of  an 
acti<Mi  for  the  penalty,  or  the  person  bringing 
such  action  must  show  that,  with  the  exercise 
of  due  diligence,  the  residence  of  the  holder 
of  such  uKHtgage  cannot  be  ascertained.  The 
ooly  evidence  In  this  case  upon  tlie  questl<ai  of 
demand  Is  that  of  the  plalntiCt  Shultx.  He  says 
that  he  demanded  a  release  of  the  mortgage; 
bat  when,  from  whom,  or  in  what  manner  the 
demand  was  mada,  does  not  appear.  Giving 


hla  erldoice,  bowever,  all  the  force  possible, 
and  taking  In  connection  with  It  all  natural  In- 
ferences, we  can  reasonably  say  that  the  de- 
mand was  in  writtDg,  and  was  made  of  Jarvia, 
Conklln  &  Co.,  of  which  firm  or  corporation 
the  defendant  was  an  officer.  Now,  while  It 
Is  true  the  statute  prescribes  that  the  demand 
need  not  be  In  writing,  yet,  where  the  oaly 
demand  testified  to  must  have  been  a  written 
one,  no  proof  could  be  received  that  the  writ- 
ing relied  upon  contained  a  demand  until  some 
effort  had  been  shown  to  produce  the  vniting 
Itself,  or  some  foundation  laid  for  secondary 
evidence  as  to  the  contoits  tbefeot  This  was 
not  attempted  In  this  case. 

Again,  while  Jarvis,  Conklln  A  Oo.  were  the 
proper  parties  to  receive  payment  of  this  mort- 
gage from  the  fact  that  the  nme  was  made 
pa^ble  at  thrir  ofiiee,  it  does  not  follow  that 
they  were  the  proper  persona  upon  whom  to 
make  demand  for  a  release  of  such  mortgage, 
which  ^wwed  upon  Its  foce  that  It  was  not 
due  to  them,  but  to  some  one  else.  Besides, 
the  statute  prescribes  a  very  easy  manner  of 
obviating  the  necessity  of  a  demand.  In  this 
case  the  plaintiff  Sbults  received  notice  tliat 
the  owner  of  this  mortgage  resided  In  the  East, 
and  that  the  draft  sent  for  its  payment  had 
been  f<Mrwarded  to  him.  Now,  It  would  have 
been  a  very  easy  matter  for  Mr.  Bhnlte  to 
have  shown  In  this  case  that  he  had  e^rclsed 
some  diligence  In  attempting  to  find  the  resi- 
dence of  such  owner,  If  he  had  simply  written 
a  letter  to  Jarvis,  Conklln  &  Co.,  who  evident- 
ly knew  the  desired  address;  and,  if  he  had  re- 
ceived tbe  same  from  them,  his  demand  could 
have  been  made  directly  upon  tbe  owner,  or, 
Calling  to  receive  the  address,  be  could  have 
made  proof  of  having  exercised  this  diligence, 
and  he  would  then  liave  been  ftxcosed  by  the 
statute  from  making  this  demand.  The  evl- 
Aeaee  in  this  case  fails  to  show  either  that  a 
demand  was  made,  or  that  tbe  plaintiffs  were 
excused  from  making  such  demand  by  Ina- 
bility to  ascertain  tbe  residence  of  tbe  bolder 
of  the  m(»1gage;  and  without  this  they  could 
not  recover.  Tlie  Judgment  of  the  district 
court  Is  affirmed.  AH  tbe  Jruticea  concurring. 


MORSE  et  al.  t.  PATTERSON. 

(Court  of  Appeals  of  Kausai,  Southern  Depart- 
ment. O.  D.    Oct.  23,  1805.) 

pEOPniTT  n  Animals— OpraPRma—EviDBKOB  of 

OWSKMBIP. 

1.  As  a  general  rule  the  owner  of  the  mother 
is  the  owner  of  the  offspring  bom  during  such 
ownership.  This  ownersaip  would  continue  an- 
til  divested  by  some  contract,  express  or  implied, 
between  the  owner  and  some  other  person.  A 
ptfBon  paying  snrlee  fees  and  taxes,  and  rearing 
the  stock,  with  the  consent  or  knowledge  of  the 
owner,  does  not  thereby  become  vested  with  the 
title  to  the  ctdta,  or  any  mirt  thereof. 

2.  Where  a  person  bases  the  ownership  to 
colts  upon  evideoce  that  she  owned  the  mother 
when  tney  were  boro,  the  ovemilinK  of  a  demur- 
rer to  said  evidence  is  not  error.  It  Is  competent 
evideno*  to  go  1»  the  Jinyt  ud  judgment  «mdd 
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bs  nnderad  on  fhdr  verdict;  U  It  li,  In  odur* 
KspeetB,  proper. 
(Syllabu  by  the  Cout) 

ErroF  ttom  district  com^  Sanuur  coanty; 
James  A.  Bay,  Judge. 

Action  by  Mary  P.  Patterson  against  J.  Q. 
O.  Morse  and  Henry  Hahn.  Jndsment  for 
plaintiff,  and  dcfgndants  bring  mat,  Afflxm- 
ed. 

George,  King  &  Schulnn,  for  plaintiffs  In  er- 
ror.  A.  A.  Blcbarda,  for  defendant  In  error. 

DBNNISON,  J.  TIds  Is  an  action  In  reptor- 
in,  brought  In  tbe  diatElct  coart  of  Smnner 
county,  Kan.,  by  Mary  P.  Patterson  against 
J.  0.  O.  Horse  and  Henry  Habn,  to  recover 
the  possessloa  of  four  horses,  of  which  she 
claimed  to  be  the  owner  and  entitled  to  the 
Immediate  possession,  and  which  were  unlaw- 
fully detained  team  ber  possession  by  tiie  de- 
fendants. J.  O.  O.  M<»ae  claimed  to  be  in 
posaeaslon  by  Tlrtoe  of  a  wrtt  at  attacbmsnt 
Issued  to  him  from  the  district  eoort  of  Sum- 
ner county.  Kan.,  as  sheriff  of  said  county,  in 
the  case  of  H.  0.  Snttle  t.  Ambrose  Pattei^ 
son,  who  was  the  husband  ct  Mary  P.  Patter- 
bod;  and  Henry  Hahn  was  heading  the  stock 
for  the  sheriff.  The  case  was  tried  by  a  jury, 
and  they  returned  a  verdict  for  the  plaintiff, 
and  judgment  was  raadered.  thereon.  The  de- 
fendants bring  the  case  here  for  review.  The 
plaintiffs  In  error  contend  tbat  the  district 
court  erred  hi  permitting  the  case  to  go  to  tbe 
Jury,  in  overruling  the  motion  for  a  new  trial, 
and  In  rendering  Judgment  on  the  vexdlct 
The  evidence  discloses  tbe  fact  that  this  de- 
fendant In  error  owned  Mie  sorrel  mare  named 
"Dalze";  that  ber  ft,tber  gave  her  a  horse  aft- 
er she  was  married,  and  It  was,  by  her  fatber- 
In-law,  traded  for  another  hOTse,  which  he 
traded  for  the  sorrel  mare  Dalze;  that  three 
of  the  horses  In  controversy  were  colts  of 
Dafze,  and  one  the  colt  of  a  cbughter  of  Dalze; 
that  the  mare  was  kept  on  the  farm  where  the 
Patterscms  lived,  and  that  she  was  worked, 
fed,  and  cared  for  by  them,  the  same  as  the 
other  horsee  <m  the  farm;  that  Mr.  Pattersw 
attended  to  the  breeding  of  the  mares,  and  to 
settling  the  service '  fees,  and  to  paying  the 
taxes  on  the  stock;  that  he  sold  two  at  the 
colts,  and  tor  at  least  one  of  them  he  took  a 
note  in  his  own  name,  and  collected  the  money 
thereon,  and  used  it  for  payli^  his  Individual 
debts.  The  plaintiffs  tn  error,  in  their  brief, 
say:  "The  husband  and  wife  are  two,  so  f^ 
as  their  property  rights  are  concerned,  and  It 
surely  cannot  be  claimed  that  Ambrose  Pat- 
terson would  not  have  an  interest  In  colts  bred 
from  a  mare  belonging  to  aiky  third  person 
under  the  same  circumstances;  and,  as  be- 
tween his  wife  and  his  creditors,  she  Is  to  be 
treated  Just  as  any  third  person.  •  •  • 
As  between  Mr.  and  Mrs.  Patterson,  If  the 
'lontroversy  had  arisen  between  tbem  as  to  the 
ownership  of  the  stock  In  controversy,  It  seems 
to  ns  that  It  could  not  be  claimed  that  tbe  evl- 
denos  In  this  case  showed  that  the  husband 


had  no  interest  In  tbe  stock.   In  the  absence 
ct  a  agiedal  agreemmtr-and  no  attempt  was 
made  to  show  one  In  this  case,— It  certainly 
cannot  be  said  that  Ambrose  Patterson  could 
Dot  himself  claim  an  Interest  la  tbe  stock." 
It  must  be  oonoeded  that  the  general  nde  Is 
tbat  tin  ownw  ftf  tbe  mtrtber  is  tbs  owner  of 
the  offspring  bom  during  such  ownership. 
This  ownmUp  would  continue  until  divested 
by  some  oootract,  express  <x  Implied,  between 
the  ownor  and  some  other  person.   What  was 
done  in  this  case  which  woald  dtrest  the  title 
from  tbe  owner  to  any  other  person?  Tlie 
plaintiffs  In  error  claim  that  paying  service 
fees  and  taxes,  and  rearing  the  atocic,  with 
the  cnsent  or  knowledge  of  Mrs.  Fattnson, 
gave  Mr.  Pattovon  an  Interest  in  It,  but  dn 
not  aay  whether  it  vaa  oofr-fourtb,  one-tblrd. 
one>baIt,  tbree>fbnrths,  or  what  interest  Some 
of  these  things  ml^t  have  constituted  a  lien, 
if  pnqwr  steps  had  been  taken  to  liave  per- 
fected it,  and  they  might  also  have  been  tbe 
basis  foe  a  suit  to  recover  a  money  judg- 
ment In  ftivor  of  Mr.  Patterson  against  Mrs. 
Patterson;  but,  certainly,  they  create  no  title 
In  Mr.  Patterson.    He  plaintiffs  In  error  Iq 
their  brief  also  say:   "We  craitend  that  it  was 
tbe  duty  ot  the  court,  under  the  law,  to  direct 
the  verdict  for  the  defendants  below.  The 
court,  by  overruling  the  demurrer  to  the  evi- 
dence and  tbe  motion  for  a  new  trial,  decided, 
in  effect,  that  as  a  matter  of  law  the  owner- 
ship of  the  mother  of  the  stock  In  controvCTsy 
gave  title  to  the  offspring,  without  regard  to 
any  other  fact  or  circumstance  that  might  ex- 
ist"   We  must  differ  from  this  view.  Tbe 
court  would  only  decide.  In  effect,  that  the  de- 
fendant in  error  had  offered  some  evidence 
tending  to  prove  ownership  and  the  rl^t  to 
possession,  and  tliat  the  evidence  should  be 
passed  upon  by  the  Jury;  and,  they  having 
found  the  facts  In  favor  of  the  defendant  Id 
error,  she  was  entitled  to  a  Judgment  npoa  the 
verdict    The  Judgment  of  the  court  below  is 
affirmed.  All  tbe  Judges  concurring. 


CARTER  V.  CHBISTIIJ. 

(Court  of  Aiveals  of  Kansas.  Soothmi  Depart- 
ment, 0.  D.   Oct  23.  1895.) 

Valus  o»  Sbkvices— Opisroif  Eviukhce  — Jcdo- 

MIST  IN  EXCERS  OF  VbKDICT. 

1.  Where  a  party  to  an  action  upon  the  trial 
of  such  action  testiScs  as  to  the  senrlcee  rea- 
dered.  for  which  suit  is  brought,  and  is  then  per- 
mitted to  t^tify  as  to  the  value  of  sach  services, 
hdd  not  error,  and  thut  the  testimony  is  not  in 
the  nature  of  an  opinion  or  of  expert  evidence. 

2.  Tbe  trial  court  can  render  no  greater  judg- 
ment than  tile  anioiiut  foimd  by  tbe  verdict  of  tbe 
jury.  Asauciation  v.  Ultcbcock,  4  Kan.  36. 

(Syllabus  by  the  Court) 

Error  from  district  court;  Marim  county; 
Frank  Doster,  Judge. 

In  the  matter  of  the  estate  of  S.  F.  Carter, 
deceased,  John  H.  Christie  filed  an  account 
for  services,  wLleh  was  ailowcd,  and  M.  A. 
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Carter,  admlnlBtratrix,  brings  ernw.  Modi- 
fied. 

Jetmore  &  Jetmore,  for  plaintiff  In  enw. 
Keller  &  Dean,  for  defendaDt  in  error. 

COLE,  3.  On  Jal7  8.  1887.  one  8.  F.  Car- 
ter died  in  Marion  conntr,  and,  shortly 
after  his  deatb,  bis  widow,  M.  A.  Carter, 
and  his  bnsiness  partner,  Jabn  S.  Christie, 
were  appointed  by  the  probate  conrt  of  said 
county  to  administer  npon  his  estate.  In 
July,  1889,  Christie  resigned  as  administrator, 
and  filed  bis  final  report  in  the  office  of  the 
probate  court  of  said  county.  In  which  report 
he  charged  the  estate  with  the  sum  of  f500 
tOT  his  services  as  such  administrator.  This 
dalm  was  resisted  by  the  estate,  and,  nptm 
a  hearing,  was  allowed;  whovopon  an  ap- 
peal was  taken  from  said  allowance  to  the 
district  conrt,  wha<e  the  question  was  sub- 
mitted to  the  court  and  a  jury,  and  the  Jury 
returned  a  rerdlct  for  Christie  tar  the  sum 
of  $200,  and  the  conrt  rendered  Judgment 
npon  said  verdict  for  said  sum,  with  Interest 
and  coatfl.  The  administratrix  brings  the 
ease  here  tor  rertew. 

The  principal  contenti(m  between  the  par- 
ties to  this  cause  seems  to  be  that,  upon  the 
one  band,  it  is  claimed  Christie  was  appoint- 
ed as  one  of  the  administrators  at  his  own 
request,  and  In  consideration  of  his  agree- 
ment, claimed  to  have  been  made  with  the 
plaintiff  in  emr,  that  he  would  charge  the 
estate  notblng  for  bis  serrices.  UpMi  the 
other  band,  this  agreem^t  is  denied,  except 
as  It  apidled  to  certain  portions  of  the  busl- 
oess  to  be  transacted,  and  the  eridence  at 
the  trial  was  almost  wholly  directed  to  this 
pcrint  The  Jury  seem  to  have  accepted  the 
theory  of  the  administrator,  and  there  was 
an  abundance  of  proof  to  sustain  his  theory. 
While  ttils  conrt  may  fed  that,  under  the 
evidence,  the  plalntig  In  errw  seemed  to 
have  the  strongs  case,  yet  the  rule  Is  too 
well  settled  to  admit  <^  discussion  that  this 
conrt  wHl  not  review  a  question  of  fact 
wba«  there  la  eridence  to  support  the  find- 
ing of  the  Jury. 

The  plalntlfl  In  tama  ccntends  that  Illegal 
evidence  waa  admlttoiT  by  the  trial  court,  In 
this:  that  It  is  dalmed  the  defendant  In  or- 
ror  waa  permitted  to  give  bis  opinion  as  to 
the  value  of  bis  services  as  administrator, 
wMbont  having  shown' himself  competent  as 
an  expert  to  give  such  opinion.  We  do  not 
so  read  the  record.  The  defendant  In  error 
was  examined  in  detail  as  to  the  amount  of 
the  services  performed,  th^  nature,  and  the 
value  of  the  estate  handled  by  him.  He  was 
then  asked  what  his  services  were  worth. 
This,  we  think,  was  proper,  and  the  natural 
manner  of  proving  his  claim. 

It  Is  further  claimed  that,  under  the  spe- 
cial finding  of  the  Jury,  the  defendant  In 
MTor  wu  not  entitled  to  Judgment  We 
hare  examined  the  special  findings,  and  find 
Hum  coBstetent  with  the  general  verdict  and 
T.42p.no.»— 17 


with  each  other,  and  can  see  no  error  in  the 
court's  rendering  Judgment  tor  defendant  in 
error  thereon. 

It  is  further  claimed  by  plaintiff  in  error 
that  the  Judgment  In  this  case  Is  not  sup- 
ported by  the  verdict  of  the  Jury.  The  ver- 
dict was  rendered  January  5,  1891,  for  $200; 
and  the  court,  in  rendering  Judgment,  added: 
"With  Interest  thereon  from  the  6th  day  of 
October,  1890."  No  claim  was  made  for  in- 
terest, and  no  Instructions  given  the  Jury  up- 
on that  point.  Under  this  state  of  facts,  the 
conrt  could  not  take  the  question  of  interest 
Into  account  in  rendering  Jndgmoit,  and  add 
such  interest  to  the  amount  stated  in  the 
verdict  We  do  not  think,  however,  this 
should  reverse  this  case;  this  being  the  only 
error  we  find  In  the  record. 

This  cause  Is  remanded,  with  Instructions 
to  the  district  court  of  Marion  county  to 
modify  the  Judgment  so  as  to  confwm  to  the 
verdict.  In  all  other  particulars  the  Judg- 
ment Is  affirmed.  Tlie  costs  oi  this  court 
will  be  equally  divided  between  the  parties. 
All  the  Justices  c<mcnrrlng. 


PEARSON  V.  FORD. 

(Court  of  Appeal!  of  KanaaSt  Southern  Depart- 
ment, a  D.    Oct  23,  1890.) 

CovsRiNT — Whjlt  Cokbtitutbb — Davaoss. 

1.  Where  G.  ia  the  owner  of  nine  lots,  and 
convers  seven  of  them  to  P.,  who  afisumea  and 
agrees  to  pay  a  mortgage  upon  the  niue  lots,  and 
afterwards  conveys  the  remaining  two  lots  to 
F.  by  deed  of  general  warrant;,  ana  such  convey- 
ance to  F.  is  made  during  the  pendency  of  a 
foreclosure  of  the  mortgage  assumed  by  P.,  the 
covenant  to  pay  such  incumbrance  becomes  a 
chose  in  action  upon  which  F.  cannot  maintain  a 
cause  of  action. 

2.  If  a  subsistinK  incumbrance  absorb  the 
value  of  the  real  estate,  and  the  quiet  enjoyment 
be  disturbed  by  eviction  by  paramount  title,  the 
measure  of  damages  ia  the  same  as  under  the  ac- 
tion of  seisin  and  warranty,  vis.  the  considera- 
tion money,  witii  interest  and  costs,  and  no 
more. 

(Syllabus  by  the  Court) 

Error  from  district  court  Harvey  county; 
Lu  Houk,  Judge. 

Action  by  J.  El.  Ford  against  W.  Q.  Pear- 
son. Plaintiff  had  Judgment,  and  defendant 
brings  enw.  Reversed. 

Bowman  &  Bucher,  for  plaintiff  In  errar. 
Ady,  Peters  &  Nicholson,  for  def^dant  In 
error. 

COLB,  J.  This  was  an  action,  brought  In 
the  district  court  of  Harvey  county,  by  the 
defendant  In  error,  J.  B.  Ford,  to  recover 
from  the  plaintiff  in  tfror,  W.  O.  Pearson, 
on  u  agreement  made  by  said  Pearson  to 
pay  an  Incumbrance  on  certain  real  estate. 
Prior  to  February  1,  1887.  one  Graham  was 
owner  of  nine  lots"  In  the  dty  of  Newton, 
upoQ  which  lots  there  were  two  mortgages 
wMcfa  ta^  been  ^ven  by  the  grantor  of  said 
Graham.  On  the  date  above  mentifmed.  Oca- 
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bam  and  bis  wife  conreyed  by  warranty  deed 
to  Pearson  seven  ot  the  nine  lots,  and  said 
conveyance  contained  a  proTiBlon  by  the 
terma  of  wMcb  Pearson  aaeumed  and  agreed 
to  pay  both  of  said  mortfcagea.  On  the  7th 
day  of  August,  1888,  said  Graham  and  Us 
wife  conveyed  by  deed  of  genecal  warranty 
the  two  remaining  lots  to  Ford.  On  Decem- 
ber 2,  1887,  J.  H.  Welble.  who  was  owner  and 
bolder  ot  one  of  the  mortgages  above  referred 
to,  commenced  his  action  In  the  district  court 
of  Harvey  county  to  foreclote  said  mortgage, 
which  was  for  the  sum  ot  $1,230  and  Intereet. 
Both  Graham  and  Peaxnou  were  made  p&r- 
tks  defendant  in  said  action,  and  on  the  17th 
of  October,  1888,  a  decree  was  rendered  in 
the  district  court  directing  the  sale  <^  the 
real  estate  described  in  said  mortgage,  whldi 
included  the  seven  lots  conveyed  by  Graham 
to  Pearson  and  the  two  lots  conveyed  by 
Oiaham  to  Ford,  which  sale  was  afterwards 
made  by  the  sheriff  of  Harvey  county,  and 
the  same  coaOnoed,  and  the  sheriff  ordered 
to  make  a  deed  of  said  premises  so  stdd,  and 
under  said  order  the  sheriff,  on  the  8th  day 
of  April,  1889,  executed  to  Welble-  a  deed 
to  all  of  said  real  estate.  On  April  13,  1889, 
the  defendant  in  error,  Ford,  brought  this 
action,  claiming  that,  by  the  faUmre  of  Pear- 
son to  perform  his  contract  with  Graham,  to 
wit,  the  payment  of  the  mortgage  to  Welble, 
he  (Ford)  had  lost  Ihe  two  lots  conveyed  to 
him  by  Graham,  and  praying  for  a  judgment 
against  Pearson  for  the  value  of  said  two 
lots,  which  was  alleg€?d  to  be  the  sum  of  $3,- 
000.  The  defendant  In  error  contends  that 
the  agreement  made  by  Pearson  to  pay  the 
Incumbrance  was  in  the  nature  of  a  covenant 
running  with  the  land.  The  plaintiff  n  error 
contends— First,  that  su<Ai  an  agreement  is 
not  a  covenant  running  with  the  land;  and, 
second,  that  Ford  obtained  his  conveyance 
with  notice  of  the  pendency  of  the  suit  of 
Welble  to  forecloee  the  mortgage  that  Pear- 
son had  promised  to  pay,  and  of  Pearson's 
fttllore  to  fulfill  his  promise,  and  that  by  rea- 
son of  such  failure  Pearson's  covenant  with 
Graham  had  been  broken.  The  district  court 
sustained  the  position  of  defendant  In  er- 
ior,  and  Instructed  the  Jury  that  tbe  only 
question  for  them  to  determine  was  the  value 
of  the  lots  which  bad  been  conveyed  to 
Ford. 

While  there  are  numerovts  errors  alleged, 
they  all  arise  from  the  positloa  taken  by  the 
trial  court  with  reference  to  this  one  ques- 
tlon,  and  they  may  all  be  considered  together. 
The  general  rule  1b  that  those  covenants 
which  inure  to  the  benefit  of  the  land  altme 
are  such  as  run  with  It,  and  all  other  cove- 
uaata  are  i}ersoual,  but  a  covenant  which  la 
broken  before  title  passes  beccHues  a  mere 
chose  in  action.  The  members  of  tills  court 
are  not  agreed  upon  the  proposition  as  to 
wlietlier  a  covenant  to  pay  an  incumbrance 
ts  one  running  with  the  land,  but  they  am 
agreed  that  It  la  vnnece«ary  to  decide  that 
Questioa  in  this  case.   The  only  case  cited 


by  counsel  for  defendant  In  error  to  sus- 
tain his  position  upon  that  point  ts  that  ot 
Wilcox  V.  Campbell,  35  Hun,  255.  In  that 
ease  the  decision  seems  to  have  been  made 
npcm  a  similar  state  of  fbcta  to  that  wb'.di 
exists  In  this  caae,  with  this  exception:  that 
the  conveyance  lay  the  oommon  grantor  of 
Uie  Second  tract  «f  land,  answering  to  the 
piece  conveyed  is  tMs  case  to  iTord,  was 
qnitclabn  deed,  which  left  the  grantee  with- 
out recoedy  upon  a  'n<arranty  of  hla  grantor; 
and  the  court  there  Bay  that,  if  they  are  ia 
error  lA  the  posttlon  taken  as  to  the  covenant 
being  one  which  runs  with  tlw  land,  still,  la 
that  state,  Uie  qnltclalm  deed  wodM  be  an  as- 
signment ot  the  chose  la  action.  If  sodi  It 
was,  from  the  gnutor  to  the  grantee.  In  the 
case  at  bar  the  cDoreyance  to  Ford  was  by  a 
warranty  deed,  whidk  clearly  left  Ford  ia 
a  position  to  maintain  a  cause  of  action 
against  Graham  np<m  his  waitaiitT.  The  evi* 
dence  Is  somewhat  confllctliig  as  to  the  dabs 
when  the  first  note  secured  by  the  Wrible 
mortgage  became  dne^  bat  It  la  dear  to  us, 
all  the  wide  nee  la  the  case,  tbaX  tt  must 
have  been  September  1,  1S87;  for  the  fore- 
closure proceedings  were  commenced  Decem- 
ber 2,  1887,  and,  aa  both  Pearson  and  Gra- 
ham were  parties  defendant  In  said  cansSi 
they  and  their  cobsequent  grantees  wonld  be 
bound  by  the  decree  In  that  case,  whicb  es* 
tabllsbeB  September  1, 1887,  as  the  date  when 
the  first  paymnt  became  due  onder  the  Wel- 
ble mortsagfc  As  Ford  recetred  Us  codt^- 
ance  on  the  7tb  day  of  Augost,  1888,  the  cov- 
coant  made  by  Pearatia  to  Orahau  bad.  at 
the  date  when  Ford  received  tftle^  been 
brokra  and  reduced  to  a  mere  chose  fn  ac- 
tkm,  which  did  not  pass  by  asstjfument  fn 
the  warranty  deed  given  by  Oraham  to  Ford. 

But,  conceding  for  a  moneat  that  Ford 
could  maintain  a  cadae  of  actlOB  against 
Pearson  for  his  fUlare  to  perform  the  cove- 
nant la  the  Ontham  deed,  what  wooid  then 
be  the  meamre  of  damages  tn  saeh  a  cane? 
The  defendant  tn  error  proceeds  upon  t3m 
theory  that  he  woirid  be  eatitled  to  recover 
the  value  ot  the  lots  caawt^ei.  to  him  bf 
Oraham  at  the  time  of  his  eviction  uader  the- 
foreeloBure  proceedings,  and  if  hia  posttlon 
Is  a  OMrrect  one  then  Fot4  might  he  permit- 
ted to  recovor  from  Pearson  a  much  grenter 
sum  than  he  conld  lecorer  fron  hbs  grantor 
for  an  entire  failure  of  title.  The  evidence 
tn  this  case  discioses  thax  the  consideration 
from  Foid  to  Graham  was  one  dollar  amt 
other  valuable  consideration.  What  tbe  ottier 
valnaUe  ccsisideratlon  was  doei  not  appear, 
so  we  most  treat  the  coosMemttoo  as  be- 
ing one  doUar.  We  are  thoroughly  of  tbe 
opinion  that  tbe  rale  ot  damages  In  a  case 
of  this  character  is.  the  same  as  that  which 
has  been  adopted  for  so  Butay  years  1^  an 
the  courts  of  this  country,  with  possibly  three 
OS  four  exceptions,  aaaoely,  the  consMeratioo 
money,  with  huterest  aad  ooeta,  and  no  more. 
To  establldi  any  other  role  wonM  be  t»  steii^ 
aside  from  the  entire  Une  of  aatborittee,  not 
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(Hdr  In  litis  ocaDtt7  but  In  BnglAnd.  Chan- 
etHor  Kent,  In  lito  Graimeiitnries  (8tb  Bd., 
ToL  4,  p.  S3S).  soys:  "If  tbe  fiUbBlatlng  ia- 
cambffSDce  mtaorb  the  wioe  of  the  lotos,  and 
vAet  eayrjn^eat  be  <Ugtiirbea  by  eviction 
by  pnunonot  IMe,  the  mmBore  of  damages 
la  the  a«me  u  tmder  tbe  tmnnasts  of  aeMn 
and  -^mcmnty.  Tbe  mlfonn  rule  ta  to  allow 
ttie  tMotfteraCton  'imiDfly.  wttb  intereat  and 
easts,  and  no  more.  Tbe  ultimata  extent  of 
die  'TCBdar'a  napflnstbilltr  mider  any  cr  aU 
afltie  vnal^cvMBanta  oC  bis  deed  la  die  par- 
cbaae  xnoo^,  wttfa  Interaat"  Ax>d  anr^  -Qte 
Tcsidee  In^a  deed  oonld  not  be  i>ermttted  to 
recover  may  t^reatar  som,  nnder  a  covenant 
whidi  boTeeeAred  from  Me  Tcndor  by  aaslgit- 
ment,  than  be  ooold  tgootw  from  tbe  ven- 
dor bfanRlt.  tn  Feote  w.  Bilmet,  30  Obk>, 
335,  886,  tbe  coort  adopted  tbe  nile  laid  down 
In  DtaguaM  t.  Let^ood,  10  Wend.  142.  In 
tbat  raw  tbe  oooaldar&tloD  actually  paid  waa 
1125,  KBd  the  wriumoad  vstae  by  reason  at 
ImprovementB  was  81^000.  A  moiety  of  tbe 
premises  bad  been  sold  oy  virtue  of  a  pte^ni- 
latlng  Jodgment  against  tbe  grantor.  Tbe 
coart  htid  tbat  tbe  gtantee  was  entitled  to  re- 
cover only  tbe  consideration  of  tbe  pnrcbaae 
of  ttie  portion  lost,  "wtth  Interest  and  costa, 
and  net  tbe  enkaoced  valoe  In  consequence 
«C  bnprorements.  Jn  giving  tbe  opinion  of 
tbe  court  Cbief  Justice  Ssvage  aaya:  "Amraig 
all  tbe  -cases  vbleh  bave  been  cttod,  tbere  la 
Bcaie  In  oar  court  wbere  tbe  pimrbaaer  baa 
been  petmitted  to  Teoaver  beyond  tbe  eonsld- 
eratloD  money  and  Interest  and  costs:"  It 
followB,  from  tbese  views,  tbat  tbe  Jadgmeot 
or  tbe  trial  court  nmat  be  reverBed,  and  It  la 
therefore  ordered  that  said  jndgment  be  re- 
versed, and  said  canse  remanded  to  the  dis- 
trict eoDrt  of  Harvey  ooonty,  wttb  lustnio- 
tkna  to  snstaln  tbe  denrarrer  to  tbe  pettthm 
of  the  plaioCUr  bdaw.   All  tba  -jwaOen  oon- 
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<Oa«t  of  Appeals  of  Eansaa,  Soothem  De^az^ 
aunt,  a  D.    Oct  23,  1B85.) 

AFTBAI.  — SBTTUntBNT  OF  Ca8«  — CONTIKUANCH  — 
OPIKIOK  'BviDBIfCB — RaTI^ROAD  COMPANIBB 
— fflBBa— UAKAaaS— iHBTftOCCIOKS. 

1.  A  ORse  may  be  made  for  the  Bopreme 
court  and  served  npon  the  opposite  party  at  any 
time  within  three  days  after  an  order  is  niade 
overruling  «  motion  for  a  new  trial,  and  the  court 
fw  i;ood  came  may  extend  tbe  time  in  which  to 
make  aad  serv*  a  case;  and  where  the  coort 
orermles  a  motion  for  a  new  trial,  and  in  the 
onler  overnilin;;  such  motion  continues  the  matter 
to  a  day  certain  in  the  same  term,  to  perfect  rec- 
ords and  fix  time  in  which  to  make  a  ease,  be 
may,  on  the  day  to  which  the  matter  has  been 
i-Miitinued.  agnm  hear  evidence  and  argument 
on  the  motion  for  a  new  trial,  and,  on  overruling 
such  motion  and  tlien  rendering  a  final  Jndgment 
on  the  verdict  of  the  jory,  eztead  the  time  In 
vbich  to  make  and  rerre  a  case  for  the  aqpreme 
court,  and  by  an  order  designate  the  notice  to 
be  riven  of  the  presentation  9i  such  case  for 
■etttement  and  aUowanesb 


2.  The  matter  of  contiDUsnce  of  a  one  en 
aecennt  of  the  absence  of  >a  metsrial  witness  is 
within  the  sound  discretion  of  the  trial  conrt; 
and  where  application  for  a  continuance  has  been 
denied  by  the  court,  the  appellate  court  will  not 
aeraae  a  judgment  Bar  that  .cause,  unlen  •there 
baa  been  a  dear  abnse  of  «sch  dfsaretian. 

8.  Opinions  of  witnesses  as  to  the  number 
of  bushels  of  apples  a  thrifty  tree  eight  years  old 
will  produce  In  an  wdlaary  asasonable  year,  and- 
tbt  naAet  value  of  fruit  In  the  aeishborbood 
for  some  time  past,  and  at  the  pzcaent,  are  not 
competent  evidence  on  the  tdal  of  a  case  for  In- 
jury to  an  orchard  by  fire. 

4.  The  bnming  and  destmctlan  -of  an  taxkaxA 
by  fire  eommanicated  to  premises  by  a  railway 
company  In  the  operation  of  its  road  is  an  Injoiy 
to  the  real  estate  Itself,  and  the  true  measure  of 
damages  for  injury  is  the  difference  In  the  mar- 
ket vslne  of  iho  land  Immediately  bafoie  and  aft- 
er the  Injury. 

5.  It  was  error  In  the  coort  to  instruct  the 
jury  that  the  owner  of  property  damaged  by  fire 
could  not  recover  if  bw  segllgeqce  contributed 
to  the  injury,  unless  the  jury  believed  from  ibe 
evidence  that  hia  negligence  was  but  slight  and 
the  negligence  of  the  railway  company  was  gross. 
If  tbe  owner  of  the  property  in  tb»  caae  was  nec- 
Ugent  at  all,  his  neglig«ice-WBS  clearly  and  neces- 
sarily direct  and  [ffoximate,  and  the  law  will  not 
compare  the  degrees  of  negligence,  wbere  each 
party  has  been  wanting  in  the  care  and  caution 
that  ordinarily  prudent  persons  usoully  exerotaB. 

6.  Wbere  the  petition  of  the  plaintiff  allsses 
that  the  fire  that  burned  his  orchard  was  set  out 
by  the  engine  of  the  railway  company  in  the  oper- 
ation of  its  road,  and  being  so  set  out  it  swead 
and  waa  ctMmnuiiicated  to  orchard,  and  burn- 
ed and  destroyed  the  same,  and  .the  answer  of 
the  defendant  denies  each  and  every  allegation 
in  the  oetitioa,  it  waa  error  in  the  court  to  in- 
struct the  jury:  "Now,  the  presumption  arises 
In  this  case  that  tbe  defendant  set  out  the  fire 
that  burned  the  plaintiff's  orchard,  from  tbe  fact 
that  tbe  country  burned  over  was  adjacent  to  or 
near  the  i^ht  of  way  of  the  defendant,"— and 
this  error  was  not  cored  by  the  fact  tbat  the 
court  Instructed  tbe  jury  correctly  on  the  law  In. 
otber  portions  of  bis  charge. 

(Syllabus  by  the  CourtO 

Error  from  district  awrt,  Kingman  county; 
8.  W.  I«8Ue,  Jtidge, 

Action  by  William  E.  Haynes  agaiiut  tbe 
lUsBoml  Paidflc  Ballway  Omnpany.  Plain- 
tiff lb  ad  jndgment,  And  defendant  brings  er- 
ror. Reversed. 

J.  H-  Rlobards.  for  plalntitr  In  error.  T.  B. 
WaUiand  O.  H.  Brooks,  for  defendant  tn  eirror. 

JOBNSOtK,  P.  J.  'The  fkret  question  tbat 
conCroDtH  tbe  court  In  the  consideration  of 
this  oase  is  a  notion  on  the  part  of  tbe  de- 
fendant ?n  error  to  disrates  tbe  petition  In 
nrmr  for  the  reason  tbat  no  caae  was  made 
.and  served  Intlme  as  provided  'by  law.  This 
caae  was  tried  In  the  dlatilct  comrt  at  the 
eeptember  term,  1890.  On  tbe  20tb  day  of 
September  the  jury  returned  a  verdict.  On 
tbe  same  day  tbe  pbrinttfl  tn  error  filed  Its 
motion  for  new  trial.  On  December  2d  tbe 
fbllowlug  proceedings  were  bad,  as  shown  by 
tbe  record:  '  And  the  conrt,  after  bearing 
satd  motion,  and  being  fully  advlaed  In  tbe 
promises,  overruled  said  motion  for  a  new 
trial,  to  whioh  the  defendant  duty  excepted. 
The  matter  continued  untU  December  29th, 
1890,  to  perfect  record  as  to  exceptions  tak* 
iag  tbM  for  case  made."   On  the  29th  day 
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of  December,  1880,  the  fcQowIiig  proceedings 
were  bad  and  entered  npoa  tbe  jonmalB  of 
the  court:  "And  now,  to  wit,  oa  tbls  29tb 
day  of  December,  1890^  this  cause  came  on 
to  be  beard  upon  defendant's  motim  for  a 
new  trial,  and  on  Its  motion  to  set  aside  the 
orda  beretofore  made  at  tbls  term  oC  tbe 
4xmt  in  tbls  case  oremdlng  defendant's  mo- 
tion  for  a  new  trial.  Tbe  plaintiff  appeared 
t)7  O.  W.  Cooper,  his  attorney,  and  tbe  de- 
fendant appeared  by  W.  B.  Herod  and  Gteorge 
Ciardner,  Its  attorneye,  and  the  court,  after 
bearing  the  evidence,  and  being  fully  ad- 
Tlsed  In  the  premises,  overrales  said  motions, 
and  each  of  them.  The  defendant  objects 
Aud  excepts,  and  ninety  di^s  herefrom,  to 
wit,  December  2&th,  1890,  are  giTM»  defend- 
ant In  which  to  make  and  serve  a  case  for 
•tbe  supreme  court,  and  twenty  days  are  given 
In  which  to  suggest  amendments,  and  the 
«ase  made  to  be  settled  upon  five  days*  notice 
in  writing  by  either  party."  Then  follows 
the  .  Judgment  of  the  court  on  the  verdict  of 
the  Jury,  as  follows:  "It  Is  con^dered,  or- 
dered, and  adjudged  by  the  court  that  the 
said  plaintiff  have  and  recover  Of  said  de- 
fendant the  sum  of  $1,750.00,  together  with 

bis  costs  herein,  taxed  at  |  ,  to  all  of 

which  orders,  findings,  rulings,  and  judgment 
cf  tbe  court  the  defendant  at  the  time  duly 
«xcepted  and  excepts."  On  tbe  19th  day  of 
llarcb,  1891,  a  case  was  served  on  the  attor- 
neys for  the  plaintiff  below,  and  they  ac- 
knowledged serrlce  In  writing.  On  the  7tb 
4lny  of  April,  1891,  the  attorneys  for  the  plain- 
tiff below  suggested  amendments  to  the  case, 
and  at  the  same  time  they  signed  a  written 
atipulatlon  waiving  all  notice  of  the  time  and 
place  of  settlement  of  the  case,  and  agreed 
that  the  case,  with  the  suggestion  of  amend- 
ments, may  be  presented  to  the  Judge  of  said 
o)urt  for  signing  and  settlement  at  any  time. 
On  the  8th  day  of  April,  1891,  the  Judge  of 
tbe  court  settled  and  signed  the  case  made 
-nnd  attached  his  certificate  thereto,  and  the 
«ame  was  duly  attested  by  tbe  clerk  of  said 
«oilrt  under  the  seal  thereof,  and  the  case 
thus  settled,  signed,  and  attested  waa  filed  on 
the  9th  day  of  April,  18»L. 

The  contention  of  counsel  for  defendant  In 
error  Is  that,  at  tbe  time  the  court  overruled 
tbe  motion  tw  a  new  trial,  on  the  2d  day  of 
December,  1890,  It  was  a  final  Judgment  of 
the  court,  and  no  case  was  served  within 
three  days  otter  the  ruling  of  the  conrt  on 
this  motion,  and  after  the  expiration  of  three 
days  the  court  could  not  grant  further  time 
to  make  and  serve  a  case  for  tbe  supreme 
<;oiu%  for  the  reason  that  the  court  bad  lost 
Jurisdiction  over  the  case.  We  cannot  con- 
cur In  this  view  of  the  case.  Tbe  court,  in 
-making  its  ruling  on  tbe  motion,  continued 
the  matter  until  the  29th  day  of  December, 
a  day  within  the  same  term  of  the  court,  to 
perfect  tbe  record  and  fix  time  for  making 
«ase,  etc.  After  this  ruling  defendant  and 
plaintiff  each  filed  affidavits  on  the  motion  tar 
a  new  trial,  and  on  tbe  20th  day  of  December 


tb»  court  beard  the  motlcm  for  a  new  trial, 
considered  tbe  affidavits  filed,  and  overruled 
tbe  motion,  and  tbe  defraidant  below  duly 
excepted  to  tbe  rollng  of  tbe  ctHirt;  and  then 
the  court  for  tbe  first  time  rendered  a  judg- 
ment upon  ttKt  TOTdlct  of  the  Jury,  and  the 
deftadant  below  excepted  to  tbe  rendltUm  of 
the  Judgment,  and  all  orders,  mltaigB,  and  de- 
cisions of  the  court  therein;  and  at  tbe  same 
time  the  court  granted  the  defendant  below 
90  days'  time  tcata  tbe  20tta  of  December, 
1890,  In  wblcb  to  make  and  sore  a  case 
for  tbe  sapreme  conrt  Tbe  caae  was  made 
and  served  on  tbe  attorneys  of  the  plaintUC 
below  In  80  days  from  the  final  Judgment  of 
the  court,  and  the  attorneys  for  plaintiff  be- 
low suggested  amendments  to  tbe  case  made 
within  20  days  after  botvIco  of  the  case  upon 
them:  and  the  case  so  made,  and  the  sugges- 
tion of  amendments,  were  settled  by  the 
Judge  of  tbe  court  on  the  next  day  after  the 
amendments  were  suggested.  In  accordance 
with  tbe  stipulation  of  attorneys  for  eacb 
party. 

Section  548  of  chapter  80,  Oen.  St  1889, 
provides:  "The  case  so  made,  or  a  copy 
thereof,  shall  within  three  days  after  tbe 
judgment  or  order  is  entered,  be  served  upon 
the  adverse  party  or  his  attOTney,  who  may 
within  three  days  thereafter  suggest  amend- 
ments thereto  In  writing,  and  present  tbe 
same  to  the  party  nmiting  the  case,  or  his  at- 
torney." Section  549  provides  for  tbe  exten- 
sion of  the  time  to  make  and  serve  case,  and 
tbe  court  may  direct  notice  to  be  given  when 
tbe  case  shall  be  presented  for  settlement 
In  the  case  of  Insurance  Co.  t.  Twining,  19 
Kan.  367,  It  was  held:  "A  case  may  be  made 
for  the  supreme  court  and  served  upon  tbe 
opposite  party  at  any  time  within  three  days 
after  an  order  Is  entered  overruling  a  motion 
for  new  trial,  although  such  order  may  not 
be  entered  at  the  same  time  that  the  judg- 
ment in  tbe  case  is  rendered,  nor  until  the 
next  term  thereafter;  and  tbe  court  may,  on 
entering  said  order  overruling  a  motltm  for 
new  trial,  extend  tbe  time  still  further  for 
making  and  serving  a  case  for  the  supreme 
cotirt"  The  order  of  tbe  court  on  tbe  2d 
day  of  December,  overruling  tbe  motion  for 
new  trial,  was  not  a  final  order;  for  tbe  court 
continued  tbe  matter  to  the  29tb  day  of  De- 
cember, and  on  the  29th  took  up  and  consid- 
ered the  entire  question,  and  then  overruled 
the  motion  and  rendered  judgment  <hi  the  ver- 
dict of  the  jury.  This  was  tbe  same  term  of 
tbe  court  at  which  the  decision  of  tbe  2d  of 
December  was  made,  and  the  court  could 
rightfully  review  or  reconsider  any  ordur, 
judgment,  or  decree  made  during  that  term; 
and  we  conclude  from  the  record  in  this  case 
that  tbe  final  wder  and  Judgment  of  tlie 
court  was  not  made  and  entered  up  until  tbe 
29tb  day  of  December,  1880,  at  which  time 
the  court  extended  the  time  to  make  and 
serve  case  for  tbe  supreme  court,  and  that  tbe 
record  preeents  such  a  caae  as  Is  reviewable 
by  this  court 
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There  are  nnmerons  mora  complained  of  by 
counsel  for  plaintiff  In  error  In  tii^r  brief, 
9ome  ot  wtUcb  we  do  not  deem  necessary  V> 
mention  In  this  opinion;  bat  such  as  we  deem 
important  will  be  con^dersd  in  the  ordor  aa- 
dgned.  Tbe  first  OTor  cconplained  at  by 
^alntUt  In  error  la  that  the  court  erred  In  over- 
ruIlnK  the  application  ct  the  defendant  below 
for  a  contlnnance  of  the  casa  On  tbe  fore- 
noon of  September  16, 1890,  tbe  Jury  was  duly 
hnpaneled  to  try  this  case,  and  counsel  stated 
to  the  Jury  the  Issues  Involved  between  tbe 
parties  and  the  evidence  by  which  they  ex- 
pected to  sustain  tbe  Issues  on  their  part,  and 
a  number  of  witnesses  bad  been  examined, 
and  the  court  adjourned  for  the  noon  boor; 
and  OD  tbe  convening  of  the  court  In  the  after* 
noon,  the  defendant  below  made  application 
tar  a  continuance  of  the  trial  ot  said  case  on 
account  of  the  absence  of  material  evidence 
tbat  It  bad  been  unable  to  procure  and  have 
present  at  that  time,  which  the  def^dant's 
attorneys  had  just  discovered  irince  the  trial 
of  said  cause  bad  been  commenced.  Tbe  at- 
torney for  tbe  railway  company  filed  affidavits 
setting  up  the  diligence  used  to  discover  the 
origin  of  the  fire,  tbe  evidence  that  had  Just 
been  discovered,  its  materiality,  what  tbey  ex- 
pected to  prove  by  the  absent  witness,  tbe 
whereabouts  of  the  witness,  and  that  his  testl- 
mwy  could  be  procured  within  a  reasonable 
time.  In  tbe  case  ot  Railroad  Go.  v.  O'Mella 
(decided  by  the  Kansas  court  of  appeals  Sep- 
tember 6,  18!>5)  41  Pac.  437,  this  court  held 
*hat.  "where  a  party  in  good  faith  complied 
with  tbe  requirements  of  paragraph  4412,  Oen. 
St  18S9,  and  liad  used  due  diligence  to  pro- 
cure the  testimony  of  an  absent  witness  whose 
evidence  Is  material,  a  continuance  should 
ordinarily  be  granted;  but  the  matter  of  con- 
tinuance on  account  of  tbe  absence  of  a  wit- 
ness whose  testimony  is  material  Is  within  the 
sound  discretion  of  the  trial  court,  and  a  re- 
versal of  judgment  will  not  be  granted  for  a 
refusal  to  contlsae  on  account  of  the  absence 
ol  a  witness,  onless  there  has  been  a  clear 
abuse  of  such  discretion."  We  have  examined 
the  affidavits  fbr  a  continuance  in  this  case, 
and  do  not  find  that  there  was  such  abuse  of 
discretion  as  to  Justify  a  reversal  of  this  judg- 
ment 

There  were  several  objections  to  the  evi- 
dence offered  and  given  on  the  trial  of  this 
case  In  relation  to  the  measure  of  damages 
that  the  plaintiff  below  sustained  by  reason 
of  the  fire  alleged  to  have  been  set  out  by  the 
railway  company's  engine,  which  burned  and 
Injured  tbe  orchard  of  the  plaintiff  below. 
The  evidence  of  witnesses  as  to  the  number  of 
bushels  of  apples  an  eight  year  old  tree  in  a 
thrifty  condition  would  produce  In  a  season- 
able year,  and  the  market  value  of  fruit  in 
the  conmounlty  where  the  farm  is  situated  for 
some  time  past  and  at  tbe  present  time,  was 
nut  competent,  and  was  not  the  true  rule  for 
tbe  measure  of  the  damages  of  tbe  plaintiff 
below  on  account  of  his  orchard  being  Injured 
bj  fire  communicated  by  the  engine  of  the 


railway  company.  This  class  of  evidence  1m 
too  uncertain,  as  there  Is  no  method  by  whicli 
to  determine  how  often  seasonaUe  years  wUi 
occur,  or  whether  tbe  trees  would  be  la  a 
healthy,  thrifty  condition  for  any  conalderabl» 
time  in  the  future,  nor  to  detemdne  what  tb» 
market  value  at  the  fruit  would  be  in  tb» 
future.  It  is  not  sucb  matter  as  a  witness 
can  determina  The  buming  and  Injury  to 
the  orchard  was  an  injury  to  the  real  estate  at 
the  party,  and  the  rule  of  damages  In  sucb 
case  would  be  tbe  damage  done  to  the  fana 
Itself,  and  not  what  Oie  orduurd  might  or 
might  not  have  produced,  or  what  the  fruit 
produced  annually  would  be  worth.  This  im 
mere  apeculatlan,  fanciful  and  not  reaL. 
Where  the  Injury  Is  to  Hw  real  estate  ItseUV 
the  damages  are  to  be  measured  by  tbe  diffes^ 
«mce  in  the  market  valus  of  the  land  Immedi- 
ately before  and  after  the  injury.  The  market 
value  of  land  injured  by  fire  In  burning  up  an 
orchard  thereon  should  be  established  by  the 
testimony  of  witnesses  who  are  acquainted 
with  the  land  and  have  some  knowledge  of  the 
market  value  of  the  land  in  the  neighborhood 
of  the  land  injured,  and  it  was  error  for  the 
court  to  pmnlt  a  witness,  over  the  objectiKn 
ot  the  defendant  below,— where  he  said  that, 
"I  don't  b^ve  I  know  the  market  value  of 
land  In  that  vicinity,"  and  he  has  not  there- 
after in  his  examination  shown  that  he  has 
any  knowledge  as  to  the  market  value  of  land 
in  the  vicinity.— to  then  testify,  "Well,  sir,  I 
think  the  land  was  well  worth  fifty  dollars 
an  acre.  I  presume  there  was  a  quarts  sec- 
tion." BaUway  Oo.  v.  Basley,  4S  Kan.  337, 
26  Pac.  731. 

Tbe  next  assignment  at  error  Is  In  the  glr- 
Ing  of  certain  Instructions  to  the  jury,  as  fol* 
lows:  "On  this  point  you  are  further  Instruct- 
ed that  the  owner  of  land  adjoining  a  railroad 
track  is  as  mnch  bound  to  keep  his  land  free 
from  unusual  and  dangerous  accumulations  oM 
combustible  matter  as  a  railroad  company  Is 
its  right  of  way,  and  if  the  owner  or  occupant 
permit^  an  unusual  and  dangerous  accumulai- 
tlon  of  dead  grass,  dry  leaves,  or  other  com< 
bustihle  material  to  accumulate  upon  his  land 
next  to  the  company's  right  of  way,  or  con- 
tinuously between  his  premises  and  tbe  rail- 
road track,  without  any  way  guarding  tbe 
same  from  fire,  and  the  fire  is  Ignited  on  the 
right  of  way  and  Is  thence  conunuulcated  to 
the  premises  by  means  of  such  unusual  and 
dangerous  accumulations  of  ccnnbustible  mate- 
rial, then  the  negligence  of  the  owner  will  be 
held  to  have  contributed  to  the  loss  and  in- 
jury, and  In  such  a  case  tbe  owner  of  the 
property  injured  cannot  recover  for  such  In- 
jury, unless  the  jury  believe  from  the  evidaice 
that  his  negligence  was  but  slight  and  the  neg- 
ligence of  the  railway  company  gross."  Wo 
think  this  histmctlon  was  objectlonaUe  as 
coDtafnlnj^  the  doctrine  of  comparative  negli- 
gence. If  the  plaintiff  below  was  negligent  U> 
the  particulars  referred  to  In  this  instruction, 
such  negligence  was  contrlbutinK  cause  to  the 
injury  complained  of;  and  If  bis  negUgence 
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CBDtrflrated  to  produce  the  Injury,  be  could  not 
recoTGr  tor  thelou  sustained  thereby.  Wheth- 
er these  matten  conalltute  negUgenoe  was  a 
qaestion  of  ftct  to  be  detomlned  by  ttw  jury 
under  an  Oie  evidence;  and  If  the  Jtoy,  after 
ooosldalnjr  all  the  facts  and  drcnmstances  In 
tbe  cas^  fonnd  that  the  plaintiff  bdow  waa 
cnnty  of  negAigenee  In  pennlttfaig  an  unnBoal 
and  dangenma  aceamnlati<Hi  of  dead  graoa, 
dry  leaTea,  or  other  combnatlble  material  to 
accnmolate  npoo  bta  lands  next  to  the  com- 
pany's right  of  way,  or  conttamaoBly-  belweau 
Ids  premises  and  the  railroad  tradi,  wtthont  In 
any  way  gnsrdlng  the  same  fktmi  fire,  and  tbe 
ftre  ms  ignited  on  the  right  of  way  and  thoo. 
cennnuidcated  to  his  promlaoe  by  snch  oom- 
bustittle  material,  then  soch  negligence  was 
<ne  of  the  causes  that  contrfbuted  directly  to 
tibe  Injury;  ftor  without  snch  material  the  Are 
eould  not  have  roaehed  his  orchard  and  caused 
tbe  daooiges.  la  the  case  of  Railway  Oa  r. 
Jonefl^  Se  U.  B.  442,  Juadce  Swayne,  ddlver- 
log  the  oi^nlon  of  the  ceoit  says:  "One  who 
by  his  negUgeoee  has  brought  an  Injury  upon 
Umsdf  cannot  reoSTer  damages  for  It.  S»A 
U  the  rule  of  tbe  cItU  and  common  law,  and 
lilaintlff  in  aocb  a  case  Is  entitled  to  no  relief; 
bat  wlwre  tbe  defradant  has  been  guilty  of 
negligence  also,  in  the  same  connection,  tbe 
nsnlt  dsipeaS»  qp<m  the  facta.  Tbe  questlens 
Id  such  case  are:  (1)  Whether  the  damage 
was  occaslaned  entlrdy  by  the  n^Ugence  or 
Improper  conduct  ot  tbe  d^mdaat;  (2)  wbetb- 
flr  tbe  plaintiff  hlmseHf  so  fS>r  contrllnited  to 
tbe  mlsfloEtune.  bJs  own  negligence  ae  want 
«f  ordinary  caie  and  caution,  that  but  for  aoch 
negligence  or  want  of  care  and  cautlfm  on  Us 
part  the  mlafortime  would  not  have  happen- 
ed." In  the  case  of  Railroad  Co.  v.  Plunk  att, 
25  Kan.  208,  the  trial  court  gave  Ibe  following 
taistTocttCKis-  to  the  jury:  "Alttiongb  Peter 
Pbmkett  may  have  been  guilty  of  misconduct 
or  negligence  which  contributed  remotely  to 
tte  Injisy.  yet  If  tiie  misconduct,  mlamanage- 
■MEDt,  or  negligence  of  tbe  defendant,  its 
agents  or  employes,  was  tbe  immediate  cause 
of  the  injury,  and  if  with  the  uerdse  of  rea- 
oonaMe  prudence  and  care  on  the  part  of  the 
defendant  the  injury  might  bare  been  prevHit- 
ed.  tben  It  [the  defendant]  would  stlU  be  Ua- 
Itfe  tor  tile  Injury.**  In  reviewing  this  instruc- 
tion by  the  supreme  court,  Justice  Valentine 
oaya:  "This  Instruction  was  misleading  and 
erroneous.  If  the  deceased,  Peter  Plunkett, 
was  guilty  of  negligence  at  all,  his  negligence 
was  cleaify  and  necesBarlly  direct  and  proxi- 
mate, and  not  remote  or  far  removed  from  the 
Injury.  It  was  cotalnly  as  near  to  the  Injury 
as  was  that  of  the  defendant**  In  the  case  of 
Railway  Co.  v.  Peavy,  20  Kan.  120,  the  trial 
court  gave  the  Jury  the  following  Instructim: 
*^  the  Jury  believe  from  tbe  evidence  that 
the  aiglneer's  conduct  was  the  proximate 
canse  of  tbe  Injury  complained  of,  that  tbe 
platntHTs  conduct  was  tbe  remote  cause  of 
Om  injury,  tben  the  plaintiff  ouf^t  to  recov«>. 
Bat  If  tbm  July  believe  from  the  evldoice  that 
tte  conduct  of  tbe  engineer  was  tbe  ranote 


cause  (tf  the  lnjury,  and  that  of  tbe  ptalntar 
tbe  proximate  cause  of  the  Injfcy,  then  tbe 
plaintiff  cannot  recom."  Hortm,  C.  J.,  de> 
Uvolng  tbe  opinioo  of  tbe  court,  commenting 
npui  this  Instmctton,  says:  "ilila  Instrois 
tko,  espedally  In  tbe  absence  of  tbe  QaaUtr- 
faig  word  'negllgGBtf  before  tbe  wwd  ^eondnct,* 
was  erroneous  within  tbe  vtews  expressed  fa 
Railway  Oo.  v.  Ftonkett,  2S  ^n.  188;  and,  as 
In  that  case,  so  here,— If  tbe  plahittfT  below 
was  gulHy  of  nei^fgenee  at  all.  It  was  certahi- 
2y  as  near  to  tbe  Injury  as  was  that  of  the 
OHnpony." 

TUB  Ins  Unction  was  mldeaffing  fbr  tbe  rea- 
son ttiat  tiie  court  says  to  tbe  jmr  that;  "if 
they  believe  from  the  evidence  tliat  tbe  plain- 
tiff's negligence  was  slight  and  the  negligence 
of  tbe  railway  company  was  gross,**— aa  there 
was  no  evMwiee  Introduced  on  the  trial  even 
tending  to  show  gross  negiigence  on  tbe  part  of 
ttie  railway  company  <«■  tta  eervants.  The 
Jury  bi  thrtr  epedal  flndlngs  of  fact  find  that 
tiie  engine  vrtticb  is  allied  to  taave  set  out 
the  fire  was  suppled  with  the  best  appli- 
ances knovni  to  prevwt  tiie  tmexpe  of  in, 
that  it  waa  in  good  condition  In  every  respect, 
tiiat  tbe  ea^eec  and  fireman  woe  oinnpeteat 
and  akUlfol,  and  that  there  was  no  misman- 
agement In  tbe  opnation  of  tiie  engine  that 
caused  the  fire  to  be  set  out;  and  the  cmly 
oegligenee  found  against  the  company  con- 
sists in  Its  permitting  dead  and  diy  grass  and 
combustible  material  to  accumulate  on  its 
right  of  way  at  the  particular  place  In  which 
tbe  fire  originated;  and  tbe  mere  fact  at  per 
mitting  the  accumulation  ot  combustlUe  ma- 
terial on  tbe  right  of  way  vroold  not  be  such 
gross  negllg^oe  on  the  part  of  tbe  raflwa;- 
company  as  would  autboriae  the  giving  of  that 
Instruction.  In  the  case  of  Railway  Co.  v. 
Butts,  7  Kan.  809,  Kingman,  O.  J.,  deUverint; 
tbe  c^uion  <ji  the  court,  says:  "We  have  pur- 
posely omitted  so  far  any  consideration  of  how 
far  tbe  *stBDdlng  gnas  and  weeds  upon  tbi> 
right  at  way,  and  scattered  along  and  lylnp 
In  the  dltota  beside  tbe  txaA  of  tiie  railwa}-* 
of  tbe  plaintiff  in  error,  of  ttself  constitutes 
negligence.  The  company  and  adjoining  own- 
er both  had  upon  th^  premises  the  same 
combustible  matHlal,  and  each  ocmtrfbuted  to 
the  spread  of  tbe  fire  that  occasioned  the  loss; 
and  It  Is  an  almost  uniTnsal  fact,  obsOTaUe 
everywhere  in  our  state,  that  the  same  com- 
bustible materials  axe  found  In  almost  every 
section  of  tin  state,  tbe  natural  result  of  a 
rich  soil  and  uncrt^ped  growth.  To  hidd  the 
existence  of  sucb  a  ctmdltlon  of  things  nei^I- 
gence  would  be  to  declare  a  llaUUty  tor  ac- 
cidental fires  as  between  dtten  and  dtlsai, 
heretofore  unknown  to  the  law,  and  which  we 
do  not  feel  authorized  to  Incorpwate  Into  our 
Code.  This  very  quefttlon  was  decided  to  Illi- 
nois In  the  cases  of  Railway  Co.  t.  Mills,  ^ 
111.  407,  and  Railroad  Co.  v.  Shanefelt,  47  111- 
and  lAiose  decisions  were  but  tbe  amnda- 
tlon  ot  wdl-known  prindides  applied  to  a 
given  state  of  focts.** 

The  court,  among  otbw  tnatmctlons^  gave 
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the  fonowlng:  *^OTr,  tbe  prenimptloD  ariBcs 
in  tills  case  tliat  the  defendant  set  out  the 
fire  that  burned  the  plalntlfr'B  orcbard,  from 
the  foct  that  the  conntry  bnrned  over  was  ad- 
jacent to  or  near  the  right  of  way  of  the  de* 
fendant"  Tbla  lostnictloB  was  deaily  eno- 
oeotia  and  mlaleadiac  as  It  iaforma  the  jniy 
that  the  piesumption  arloes  In  this  case  that 
the  railway  company  set  ont  the  flee  that 
burned  the  plBlntUTs  orcliard.  That  was  a 
question  at  lante  In  this  caaa^  and  was  a  ma- 
terial fact,  to  be  established  the  e-rldence. 
The  petititm  of  the  plaintiff  btiow  allesed  that 
the  fire  waa  set  out  by  one  of  the  engines  at 
tbe  defendant  below.  The  origin  <rf  the  flie 
<m  the  trial  waji  a  materiia  isaue,  which  codd 
only  be  proven  by  dxcumstanceB,  as  no  wtt- 
aces  saw  the  Are  start  It  could  only  be  es- 
tablished by  those  who  oaw  the  train  of  cars 
pass  OT^  the  road,  and  saw  smoke  arise  after 
the  engine  bad  passed.  It  was  for  the  jury 
to  determine  from  the  erid^icew  under  all  the 
drcnmstancee,  the  (Hlgln  of  the  Are.  Under 
the  statota  of  this  atat^  where  the  plalntMf 
prores  that  the  Are  was  set  out  by  the  rail- 
way company  in  the  operation  of  Its  road,  then 
the  presuisptlon  arises  that  the  fire  was  caus- 
ed bj  the  n^lgenee  c£  the  company;  but  no 
presnmptlon  arises  against  the  company  for 
setting  out  the  fire  by  reason  oi  the  fact  that 
the  territory  burned  over  was  adjacent  <xc 
near  the  line  of  the  railroad. 

It  is  urged  by  counsd  for  the  defendant  la 
enor  that,  although  this  instruction  standing 
alone  was  perhaps  error,  yet  the  objectionable 
features  of  the  instruction  were  cured  by  oth- 
er Instructions  of  the  court  that  stated  tbe  law 
correctly,  and  for  the  reason  that  the  defend- 
ant below  was  not  prejudiced  by  the  giving  of 
this  instruction-  It  is  true  that  In  other  por- 
tions ot  the  Instructions  the  court  bid  down 
the  law  correctly;  but  where  a  court  misdi- 
rects the  Jury  In  relation  to  an  Important  mat- 
ter, and  Informs  them  that  certain  facts  ex- 
ist or  are  presumed  to  exist  that  should  be  es- 
tablished by  evidence  and  found  by  the  Jiur, 
it  la  certainly  prejudicial  to  the  party  against 
whom  tiie  facts  are  stated  to  exist  or  presum- 
ed to  exist  AD  the  preenmptlona  as  to  the 
existence  of  facts  should  be  drawn  by  the  jury 
from  the  eTldence. 

There  are  several  other  errors  complained 
of  by  plaintiff  in  error  in  relation  to  the  in- 
structions given  by  the  court,  and  some  that 
were  presented  by  the  defendant  below  and 
refused  by  the  court,  some  of  which  were  per- 
haps error  to  0Te,  and  some  of  the  Instruc- 
tlona  refused  should  have  been  given;  but  we 
do  not  liilnic  the  same  errors  wm  again  be 
committed  upon  a  new  trial  of  this  case,  and 
do  not  deem  them  of  sufficient  ImiMrtancs  to 
be  further  considered  In  deciding  this  case, 
«s  It  win  Imve  to  be  sent  bade  for  a  new  trial 
(or  tbe  errors  already  pointed  out 

The  Judgment  at  the  district  court  la  revers- 
ed, and  tlw  case  remanded,  with  order  to  set 
aidde  the  verdict  of  the  Juiy  and  grant  a  new 
trlaL  AH  the  judges  concurring. 


MBB0HANT8*  NAT.  BANK  OF  KANSAS 
CITY  T.  KOPPUN  et  aL 

(Court  of  Appeals  of  Kansas.  Southern  D^art- 
ment,  a  D.    Oct  23^  189fi.) 

Uss  JsmcAU^^ioKBSTBiD— UsmTnwD  Huv  OS 
BoTSu 

1.  The  qnestioo  of  res  Judieato  casuot  be 
mised  asalnst  a  persoa  as  to  matten  dedded 
prior  to  ois  appearance  in  court 

2.  Where  the  wife  owns  the  undivided  one- 
halC  of  an  hotel.  In  wliich  she  resides  with  her 
family,  and  it  Is  the  only  iwiQe  her  family  has, 
it  Is  her  homestead,  and  her  motion  to  discharge 
an  attachment  upon  said  hotel,  in  an  action 
against  hor  busboiK],  ia  properly  sustained,  and 
tha  attaching  creditor  cannot  inauire  into  the 
good  faith  of  said  huat>and  la  deeding  said  home- 
■teai]  to  bee. 

(Sylhibus  by  the  Court) 

Error  from  court  at  ccmmon  pleas,  Sedg- 
wiclc  county;  Jacob  BalderstMi,  Judge. 

Action  by  the  Merchants*  Natlraial  Bank  of 
Kansas  City  against  Otto  Kopplln.  Bdia 
KoppUn  filed  an  interpteado*.  From  an  order 
discharging  the  attachment  in  tbe  suit,  ^ali^ 
tiff  brings  error.  Affirmed. 

O'Bryan  &  Gordcn,  for  plaintiff  In  eaar. 
O.  6.  Kcksteln  and  Wall  A  Brook*,  for  de- 
fendant in  error. 

DBNNISON,  J.  This  action  waa  originally 
brought  in  the  court  of  commou  pleas  of 
Sedgwick  county,  Kan.,  by  this  plaintiff  In 
error  against  Otto  Koi^lln  on  December  23, 
1890.  An  order  of  attachment  Issued  at  the 
commencement  of  said  action,  and  was  levied 
upon  the  undivided  one-half  of  lots  20,  ,  22, 
24,  and  26  on  North  Market  street  in  the 
city  of  Wictiita,  In  said  Sedgwick  county, 
Kan.,  as  the  property  of  said  Otto  Kopplin. 
On  December  26,  1890,  Otto  KoppUn  filed  bis 
motion  to  disBolve  and  vacate  said  attach- 
ment, and  on  February  12,  1891,  filed  a  sup- 
plemental motion  to  dtocbarge,  on  the  ground 
ttiat  tbe  property  was  bis  homestead.  Both 
these  motions  were  overruled.  On  Febmaiy 
26,  1891,  Edla  Kc^plln,  wife  of  Otto  Kopplln. 
obtained  leave  to  file  an  Int^leader,  asking 
to  dissolve  the  attachment  on  the  ground 
tliat  tbe  same  was  occnpled  as  a  homestead 
by  herself  and  husband,  and  to  have  her 
rights  determined.  She  also  filed  a  motion 
to  discharge  the  attachment,  alleging  that  she 
was  the  sole  owner  of  the  property  before 
the  commencement  of  plaintifTs  action,  and 
that  she  ever  since  has  lieen,  and  now  is. 
the  owner  thereof.  On  April  24,  1891,  tbe 
court  Btistained  the  motitm  of  Bdla  Kopplln 
to  dtscbaige  said  attachment  To  the  ruling 
at  the  court  in  sustaining  said  motion,  tbe 
plaintiff  excepts,  and  brings  the  case  here 
for  review.  The  plaintiff  alleges  two  as- 
signments at  error:  (1)  The  court  erred  In 
lowing  Bdia  KoppUn  to  testify,  ki  her  own 
bdialf,  tliat  the  property  atts^ed  was  tier 
hmnestead;  (2)  the  court  erred  In  sustaining 
the  motion  of  Bdla  KoppUn  to  dtesolre  and 
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vacate  tbe  attacbment  on  aatd  attached  vmp- 
ert7. 

To  sustain  the  first  assignmeiit  of  error, 
the  plaintiff  claims  that,  because  the  court 
overmled  the  motion  of  Otto  Kc^lln  to 
dlBcharge  tbe  attachment,  the  question  la 
res  Judicata.  Thla  poeltlon  la  not  tenable. 
Bdla  Kopplin  was  not  before  the  court,  and 
her  rlghta  could  not  have  beat  adjudicated. 
The  court  prt^^lr  orerruled  tbe  motion  Ot 
Otto  Kopplin  to  discharge  the  attaetament  aa 
to  the  real  estate  of  Bdla  Kopplin.  '^t  1> 
not  cmnpetent  toe  a  defendant  to  move  the 
conrt  to  discharge  an  attachment,  or  set  aalde 
a  levy  nndw  an  execution,  on  tbe  ground  that 
the  property  attached  or  levied  npon  does  not 
belong  to  him*  and  It  la  error  for  the  court 
to  sustain  such  motUm."  Mltchdl  t.  SUn^ 
nor,  17  Kan.  663. 

In  pugging  upon  tb»  aeeooA  assignment  at 
error,  only  one  question  needs  to  be  consid- 
ered, and  that  la,  was  Bdla  Kopplin  the  own- 
er of  the  real  estate  levied  upon?  If  she 
was,  then  the  motion  should  have  been  sus- 
tained. If  she  was  not,  tbe  motion  should 
have  been  overruled,  because  the  only  ground 
for  the  motion  was  that  she  was  the  owner 
therectf.  The  evidence  shows  that  Oie  lote, 
which  wm  omtlgnoua,  and  contained  less 
than  one  acre  of  land,  were  first  deeded  to 
Otto  K<^)plin  and  John  K  Knoblangh,  and 
on  the  20th  day  of  Deconber,  1890,  Otto  K<^ 
ptln  conveyed  hla  undivided  one-half  iata^ 
est  In  the  said  lots,  by  deed,  to  Bdla  Kopplin, 
which  deed  waa  recorded  In  the  office  of  the 
register  ct  deeds  at  Sedgwick  county,  Kan., 
on  December  22, 1890;  tbat,  on  the  said  lota 
was  an  hotri  of  about  25  rooms,  and  that  the 
said  hotel  was  run  by  Kop^ln  &  Knoblaugh 
as  an  hotd  and  boarding  house,  and  waa 
by  than  used  as  their  place  of  residence, 
and  so  Ox,  at  least,  as  Mr.  and  Mrs.  Kopplin 
were  concerned,  it  waa  the  only  place  of 
residence  they  bad.  It  was  the  place  wh«e 
they  had  lived  and  reared  their  children  for 
at  least  nine  years  prior  to  the  commence- 
ment of  this  action.  The  fimdamental  qnes- 
tfon  to  be  decided  Is  whether  or  not  this  Is 
the  hfunestead  of  Otto  and  Bdla  Kc^plin  and 
their  family.  If  It  la,  the  plafaitUf  liaa  no 
craicem  as  to  whethor  or  not  the  deed  from 
Otto  Kopplin  to  Bdla  K<^lln  was  bona  fide. 
"The  homestead  bi  something  towards  which 
the  eye  ot  the  creditor  need  never  be  tnmed. 
It  is  an  dement  which  may  never  enter  into 
his  calculations  In  hla  effwt  to  coOect  fats 
debt"  Monroe  v.  May,  9  Kan.,  on  page  476. 
i"A  debtor  cannot  commit  a  fraud  upon  his 
{creditor  by  disposing  of  his  homestead.  A 
debtor,  In  the  disposition  of  his  property,  can 
commit  a  fraud  uptm  his  creditor  only  by 
disposing  of  such  ot  his  propwty  aa  the  cred* 
Itor  has  a  legal  ri^t  to  look  to  tor  his  pay." 
UixoB  V.  Oenge,  18  Kan.  258.  "A  convey- 
ance of  a  homestead  or  othw  exempt  prop- 
ttty,  even  though  made  with  Intent  to  de- 
fraud creditors,  vests  the  title  tbere<tf  In  the 
grantee,  and  does  not  become  subject  to  the 


lien  of  a  Judgment  previously  obtained  iiy 
the  credltw  of  the  grantor."  Wilson  v.  Tay- 
lor. 49  Kan.  774,  SI  Pac.  687. 

There  are  bat  two  dements  which  enter 
Into  the  occupancy  of  these  prrailsea  which 
can  be  considered  to  defeat  their  homestead 
rights:  Flnt;  tbe  ownership  ot  only  tbe  un- 
divided one-Iialf  of  it;  second,  tbe  character 
of  Uie  buildings,  and  the  uses  to  which  th«y 
are  put  The  first  question  has  been  set- 
tled by  our  sujireme  court  "Where  a  per- 
waa  owns  an  undivided  half  ot  a  cert^  piece 
ot  land,  and  resides  upon  and  occupies  the 
land  with  bis  family,  be  may  acquire  a  home- 
stead Interest  In  the  land,  under  the  bmae- 
stead  exemption  laws  of  Kansas,  so  far  aa 
such  Interest  does  not  conflict  with  the  rights 
and  ^vile^ges  of  his  cotenant  although  be 
owns  <Hily  an  undivided  halt  of  the  land." 
Tamnt  v.  Swain.  15  Kan.  1461  Tba  second 
question  has  also  been  settled  by  our  ao- 
^eme  court,  In  Hogan  v.  Manners,  23  Kan. 
652;  Bush  r.  Oordtm,  S8  Kan.  G35,  16  Pac. 
700;  Bebb  v.  Growe,  80  Kan.  343,  18  Pac 
228;  Hoffman  t.  HiU,  47  Kan.  Oil,  28  Pac. 
028.  The  last  caae,  althougfa  not  dted  hi 
the  brtef  at  elthm  party,  Is  directly  In  point 
Tbe  buildings  npon  the  lots  claUned  as  a 
homestead  hi  that  case  wwe,  by  the  owner 
and  his  family,  occupied  and  used  as  a  rea- 
dence  and  also  as  an  hotel  and  boarding 
house,  and  the  supreme  court  held  that  they 
were  exempt  as  a  homestead.  The  motkn  of 
Bdla  Kopplin  to  discharge  the  attachmeat 
in  this  case  was  properly  sustained.  Tbo 
Judgment  of  the  court  below  will  be  afltxmrd. 
All  the  jndges  concurring. 


STATE  V.  SCOTT. 
(Conrt  of  Appeals  of  Kansaa,  Sontbem  Diri- 
ment W.  D.    Nov.  7,  1895.) 
CannFAL  Law— Formbs  Aoquittal— Bvidshob— 

COMFBTBNOT  OV  JOBOS— AinNDHBNT  OW  Ix- 
VORHATIOX— YBBIVIOATIOK— APFBAU 

1.  A  plea  of  former  acqalttal,  which  is  de- 
nied, may  be  rebatted  by  evidence  that  tbe  ver- 
dict was  not  duly  received.  Snch  evidence  is 
not  a  confesrion  and  avoidance. 

2.  The  isBucs  raised  by  a  plea  of  former  ae- 
gnittal,  answered  b;  a  general  denial,  most  be 
determined  by  a  preponderance  of  tbe  evidence. 

S.  A  jnror  wno  was  in  the  court  room  and 
hieard  tbe  evidence  npon  a  plea  In  bar  is  not 
thereby  ■  dlBgualified  to  serve  as  a  Jntw  In  the 
OTiginal  caae. 

4.  Tbe  information  may  be  amended  In  sab- 
stance  ot  form,  and  may  be  positive^  verified,  at 
any  time  before  tbe  defendant  pleads. 

5.  When  the  information  has  been  verified 
by  tbe  county  attorney  npon  information  and  l»e- 
lief,  as  provided  for  in  paragraph  2543  of  the 
General  Statutes  of  1889,  and  also  positively 
veriSed  by  another  person,  the  testimony  of  n-it- 
nesses  other  than  those  whose  afitdaTits  are  filed 
by  the  county  attorney  may  be  introdaced. 

6.  Error  is  never  presumed.  The  record 
must  affirmativelv  show  it  The  presumptioa 
is  that  the  proceedings  of  the  trial  court  are 
correct,  and  that  the  jury  was  duly  sworn. 

7.  We  cannot  say  that  the  court  below  mnde 
an  erroneous  decision  upon  a  quMtion  that  it  has 
not  been  required  to  pass  upon. 
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8.  Paragraph  2S33  of  tbe  Oeneial  Statutes 

of  1889  RutHorlzes  the  court  to  render  Judgment 
against  the  defendant  for  a  reasonable  attorne;'* 
fee  ia  cases  where  he  is  convicted  nnder  that  sec- 
tion. 

(Byllabaa  br  the  Conrt) 

Appeal  from  district  omrt,  Blnney  coonty; 
A.  J.  Abbott,  Judge. 

wnilam  H.  Scott  w&s  conrlcted  of  keeping 
a  UqQOT  nolaance,  and  appeals.  Affirmed. 

A.  J.  :&)fAiii8on  and  H.  F.  Mas<m,  tor  ap- 
pelant, B.  F.  Stocks  and  G.  L.  Miller,  for  tbe 
State. 

DENNISON,  J.   nils  is  an  action  m  which 
tbe  defendant  la  charged  wttii  Tlolatliig  per^ 
agrapta  2533  of  the  General  Btatotea  of  1889, 
being  tbe  nulaance  clause  of  the  prohibitory 
law.   Tbe  Information  was  Termed  by  ttw 
county  attorney  upon  information  and  belief, 
accon^nled  1^  tbe  affidavits  of  Frencb  Taj' 
tor,  Bd  Jackson,  and  Lncena  Blake,  taken  as 
proTided  £or  in  paragraph  254%  and  flied 
Angnst  18,  1891   On  September  25,  1894, 
upon  leave  of  conrt  first  obtained,  the  com- 
plaint was  positively  Tcrlfled  by  Henry  W. 
Crow.    npOD  tbe  trial  of  this  canse,  whldi 
oGcnrred  on  Febmary  7,  1896.  the  defendant 
entered  a  plea  In  bar,  to  which  the  plaintiff 
filed  ft  general  deolaL  A  Jury  being  Impan- 
eled to  try  said  plea,  they  returned  a  vwdlct 
against  tbe  defendant  fliereon.  Several  of  tbe 
complained  of  relate  to  this  plea.  The 
defendant  rdled  upon  a  fwmer  acquittal,  and, 
to  sustain  the  same,  offered  tbe  first  part  of 
the  foUowIng  oitry.  whfdt  la  to  be  found  In 
Minute  Book.  Na  3,  at  page  370,  as  kept 
the  derk  of  tbe  court  of  Finney  county,  Kan., 
o  to  proceedings  bad  oo  Novembn  18,  1884: 
**8tate  T8.  Scott   Jury,  having  agreed,  return 
Into  court  tbe  (cdknrlng  verdict:  TThe  State 
of  KftTiyia,  Fhm^  Gonnty— SB.:   In  the  Dis- 
trict Coort.  27tb  Judicial  District   Ihe  State 
of  Tfyw^nff,  Plaintiff,  vsl  W.  H.  Scott,  Defeid- 
snt   Tcrdtet:  We,  tlie  Jury  Impaneled  and 
sw<xn  In  tte  abov«-eiitltled  action,  do  iqiOB 
our  oaths  fhid  the  defendant  not  guilty.  HL 
C.  AdftinSt  Foreman.'   Tlienupon  the  fo» 
man  stated  fliat  said  verdict  was  an  erroari 
that  he,  as  forauin,  bad  signed  the  wrong 
Uank;  wboecvon  a  ptdllng  of  tiie  Jury  was 
donanded  and  made,  each  juror  stating  that 
said  verdict  was  not  his  verdict   The  court 
thereupon  returned  the  Jury  for  farther  con- 
sidemtlon,  and,  after  ai^eelng,  it  was  brought 
to  tiie  bar,  and  returned  tiw  following  verdict: 
'State  of  Kansas,  Ffamey  County— ss.:  In  the 
Dlstrfet  Gonr^  27th  Judicial  District  The 
State  of  Kaulas,  Plaintiff,  vs.  W.  H.  Scott, 
Defendant   Yen  let:  We^  the  jury  impends 
ed  and  awmn  In  the  above^tltled  action,  do 
nptm  oar  oath  And  thp  defmdant  guU^  aa 
dialed  in  ttie  bifOTmatlon."   It  waa  admit- 
ted that  this  entry  referred  to  this  case.  Ibe 
plaintiff  introduced  the  remainder  of  the  en- 
try (bdng  all  after  tbe  verdict),  and  Intro- 
duced the  testimony  of  one  member  of  the 


Jury,  who  c<«iob(»^ed  Uie  facts  set  fulh  In 
the  entry. 

Tbe  defraidant  objected  to  the  Introduction 
of  this  evidence,  for  tbe  reaaim  that  the  plaln- 
tUTs  anawer  to  the  plea  In  bar  was  a  general 
denl^  and  Ibe  evidence  was  a  confessioii 
and  avoidance.  This  contentlfm  la  not  good. 
Hie  defendant  wholly  fiilled  to  prove  a  verdict 
of  acguIttaL  Paragzaph  6273  of  the  General 
Statutes  of  1889  lowvidea  that  the  manner  of 
rendolng  a  verdict  in  criminal  cases  shall 
be  the  same  as  bi  dvll  cases,  excegt  aa  other- 
wise provided  by  statute.  Faragiaph  4379, 
Id.,  provides:  "me  verdict  shall  be  written, 
sidled  by  the  foreman  and  read  by  tbe  clerk 
to  tbe  jury,  and  the  Inquiry  made  whethar  It 
Is  their  verdict  If  any  Juror  disagrees,  the 
jury  must  be  sent  oat  again;  but  It  no  dis- 
agreement be  eoqireased,  and  neither  party 
requires  the  jury  to  be  polled,  the  verdict  la 
complete,  and  the  jury  discharged  from  the 
cas&  •  •  •**  nda  paragraid)  clearly  re- 
quires that  the  verdict  must  be  read  by  tbe 
clerk  to  tbe  jury,  and  the  inquiry  made  wheth- 
« it  Is  thdr  verdict,  befran  the  verdict  Is  com- 
j^ebe.  Tbe  evidence  falls  to  show  that  this 
was  d<me;  tberefwe,  tbe  defendant  fhlls  to 
Iffove  a  comi^ete  v^dlct  of  acquittal.  Tbe 
plea  alleges  that  a  voxUct  of  not  gull^  was 
duly  recdved  by  the  court,  and  entered  of 
record.  Hie  plalnturs  evidence  was  to  the 
effect  tint  it  had  not  been  duly  raoelved,  and 
such  evidence  is  competent  undo*  the  general 
denhU. 

Tbe  only  other  qnestloB  neoessaxy  to  decide 
In  connectikm  with  the  pka  in  bar  Is  the 
amount  of  evidoice  required;  L  e.  whether 
the  jury  diaU  find  bey<Hid  a  reasonable  doubt, 
or\sy  tL  i^epondoance  of  the  evidence.  Tbe 
statute  provides,  "where  Uwe  Is  a  reasonable 
doubt  of  bia  giuit.  be  must  be  acquitted." 
Tlie  plea  In  bar  valaes  m  qnesti(Hi  of  guilt 
Tlie  only  questl<m  to  be  dedded  in  said  plea 
Is  whether  the  defendant  has  been  once  ac- 
quitted, nils  ia  a  question  of  fact  to  be  de- 
termined by  a  preponderance  of  tbe  evldoice. 
When  tbe  guUt  of  tbe  dtfendant  is  In  ques- 
tkm,  be  la  protected  \xy  tbe  resumption  of 
innocence;  bu^.wben  a  former  acquittal  ia 
in  qnestl<m,  the  defendant  has  no  such  pre- 
sumption to  aid  1dm.  Tbe  Instructions  of  the 
court  bdow  upon  this  point  are  ctvrect 

The  d^endant  complains  because  one  of  the 
Jurors  who  served  upm  tbe  Jury  vdilch  con- 
victed him  was  preseot  and  heard  the  testi- 
mony upfm  tbe  i^ea  u  bar.  This  would  not 
render  such  juror  Incompetent.  A  person 
who  knows  of  tbe  former  omvlctlon  of  the 
defaidsnt  Is  not  disqualified  to  sit  as  a  juror, 
although  said  fwmer  conviction  shall  not  be 
lefeired  to  dttur  In  the  evidence  or  argument 

Tbe  defendant  contends  t^At  the  court  erred 
In  pemdtting  tbe  introdnctltm  of  testimony 
not  reared  to  In  the  affidavits  filed  with  the 
information,  and  dtes  the  cases  of  State  v. 
Whlsnai,  85  Kan.  271, 10  Fac  862,  and  State 
V.  lAwaon,  45  ^n.  330,  26  Pac.  864,  hi  sup- 
port tbereot   In  passing  upon  this  question, 
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we  wni  alao  pass  npoo  tht  objection  to  the 
amended  Terlflcatlon  of  tbe  lufonnation.  If 
tte  pofldtlTe  TorlficattoD  of  tlis  iDformatloa  la 
propw,  the  rale  laid  down  hi  tbe  oases  abova 
«Ued  would  not  apsHy,  but  the  rule  laid  down 
!■  State  T.  ResM,  41  Kan.  21  Foe.  80S, 
would  govern.  Paragruph  6136  of  the  Gen- 
«al  Statute!  of  1888  prorldes  tint  "tai  Id- 
flarmatton  may  be  amended  In  matter  of  nlb- 
■tance  or  form  at  any  time  before  the  de- 
fendant pleads,  wftlwut  1«t&  The  Infmrma- 
tkm  may  be  amended  on  the  trial  as  to  all 
■utters  of  Conn,  at  tbe  discretion  of  tbe  court, 
vben  the  same  can  be  done  wltboat  prejudice 
the  rights  frf  the  defendant  No  amend- 
—ent  shall  cause  any  delay  of  the  trial,  nnleaa 
Car  good  cause,  abowu  by  afBdavlt**  Hils 
aunendment  waa  made  on  Septraiba  26, 18M. 
^he  defendant  pleaded  to  the  Informatira  on 
February  8,  1890.  Therefore,  tbe  amendment 
■wta  proper,  and  tbe  Infbnnatlon  was  posi- 
tively Terifled  by  Grow.  Being  positively  ver- 
Ued,  evidence  was  ivoperiy  introduced  other 
«ban  that  contained  In  lie  affldavItB;  and  the 
tteUmony  of  Oow,  Powers,  and  Blake  waa 
■eoperly  admitted,  althoncb  their  names  do 
mot  appear  as  b^g  indwaed  on  the  tnforma- 
tSma.  see  State  t.  Dlt^son,  6  Kan.  209. 

Tbe  Instructions  given  by  the  court  have 
been  carefully  examined,  and  they  cleariy  set 
liarth  tbe  law,  and  are  liberal  towards  the  de- 
Cendant,  when  examined  In  connection  i^fli 
the  evidence.  They  do  not  bear  the  construc- 
tion sought  to  be  put  upon  them  by  the  de- 
fendant. Tbe  aabstance  of  tbe  instructions 
auked  for  by  the  defendant,  so  far  aa  they 
oirrectly  stated  the  law,  was  embodied  In 
tbe  Instructions  given  by  the  court.  No  error 
injudicial  to  the  defendant  waa  eomntltted 
the  court  In  the  InBtructlons  glTen  to  tbe 
Jnry,  or  in  refusing  to  ^ve  the  Instructions 
asked  for  by  the  defendant. 

The  defendant  claims  that  the  record  fails 
te  show  that  the  Jnry  were  swom.  This  is 
iroe,  except  that  the  verdict  states:  "We,  tbe 
Jmy  impaneled  and  swom  in  the  above-enti- 
tled caus&"  Query:  If  tbe  record  required 
an  affirmative  showing  that  tbe  Jury  were 
an-orn,  would  this  be  sufficient?  The  record 
ninst  afflrmatively  show  error  before  we  can 
vevlew  it.  mie  presumption  Is  that  the  pro- 
«Bedinss  of  tbe  trial  court  are  correct,  and 
that  the  Jury  was  duly  ewom.  "Error  is  nev- 
«r  presumed;  it  must  always  be  shown;  and, 
U  it  Is  not  affirmatirdy  shown.  It  will  be  pre- 
annipd  that  no  nror  has  been  committed." 
Bartlett  t.  Feeney.  11  Kan.  593.  "Srror  Is 
■ever  presumed;  on  tbe  contrary,  It  must  be 
affirmatively  shown;  and,  before  a  Judgment 
can  be  rerorsed  because  of  allef^  error,  ft 
amjst  be  affirmatively  shown  that  tbe  trial 
court  bns  committed  some  material  error." 
Enmphrey  v.  Collins,  23  Kan.  640.  See,  also, 
Ford  V.  Pearson,  37  Kpn.  S54,  IS  Pac.  535. 
"DAb  question  Is  first  raised  in  this  court,  and 
tfsr  that  reason  cannot  be  considered  by  us. 
39*  objection  or  exception  was  taken  during 
4be  trial,  nor  was  the  question  mised  In  the 


motion  fo»  a  new  trial  Paragmpb  5343  of 
the  Genera]  Statutes  ttf  1880  permits  ua  to 
review  any  decision  of  tbe  court  <a  Intermedi- 
ate wder  made  in  tbe  progress  of  the  case, 
when  Judgmmt  against  the  defendaat  is 
pealed  from.  The  court  made  no  OTtmeons 
mnng  up(m  tb»  qnesdon  as  to  whettkcr  the 
jury  woe  dnly  swom,  for  the  reasOT  tbuA  It 
was  not  called  upon  to  make  any  ruling  there- 
on. 

The  <m]y  otba  assignment  of  error  U  that 
the  court  rendered  Judgment  against  the  de- 
f«idant  for  $15  as  an  attorney's  fe^  when  the 
moat  that  can  be  taxed  agalnat  him  under 
paragraph  1799  Is  $12.60:  Paragraph  2533  an- 
thorlsea  the  court  to  raider  Jndgmoit  ftir  a 
reaaonable  attorney's  tee,  and  fully  anthoHrlaes 
the  Judgment  rendered. 

The  Judgment  of  tbe  district  court  la  aflfan- 
ed.   All  the  Judges  concurring. 


GROSS  8H0B  ICANnF'O  CO.  v.  aARONBB 
•t  aL 

(Cooit  «f  Aweals  of  Kansas,  Soathern  I>«Bit> 
mait.  0.  D.    Oct  28.  1890.) 

Apteal— Harmlbsb  Ebbob— Orsbb  or  Ajusar — 

1.  In  s  trial  befoze  the  coort  upon  s  motion 
to  diadiarge  an  urder  <tf  arrest,  where  there  is 
abundant  evidence  to  Drove  ^t  this  defendant 
Traa  not  a  memlier  of  toe  firm  of  Gardner  Bros., 
the  adinUsloD  of  conversatlonfl  with  tbe  defend* 
ant  in  wbicb  he  stated  that  he  was  not  a  meat- 
ber  of  said  firm  ia  not  prejudicial  error. 

2.  Tbe  statutes  authorize  tbe  defendant  to 
apply  to  the  court  by  a  motion  to  vacate  tbe  or- 
der of  arreat,  and  tie  mar  inttoduoe  any  propor 
teBtimooy  to  show  tiiat  ns  was  bnpropeiiy  ai^ 
rested. 

(Sj  llabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
O.  Reed,  Judge. 

Action  by  the  Gross  Shoe  Manufacturing 
Oomiiany  against  George  O.  Gardner  and  U. 
B.  Gardner.  Defendants  were  arrested,  and, 
on  trial  before  tbe  court,  were  discharged,  and 
plaintiff  bringa  mtdc.  Affirmed. 

Campbell  &  X>yer,  for  idafaitlff  In  error. 
Adams  ft  Adama,  for  defendants  in  error. 

DENNI80N,  J.  In  an  aetloB  In  tbe  dMzlet 
court  of  SedgwidE  eoonty,  Kaa,  In  wtOKSi  Uie 
Cross  'Shoe  ManufBCtnrlng  Oomiuny  was  i^alB- 
tlff,  and  Cteorge  G.  Gardnff  and  B.  B.  Oard- 
ner,  partners  as  Gardner  Bnm.^  were  defend- 
ants, tbe  ptalntlff  filed  an  afRdavIt  against  tbe 
defendants  charghig  them  vritii  the  fmidtdeat 
disposition  of  their  property.  Hie  defendanta 
were  arrested,  and  each  filed  motions  to  be 
dlscbarged  from  arrest,  hecaoso  tbe  allegations 
In  the  affidavits  woe  untrue,  mis  defendant, 
B.  B.  (Gardner,  set  up  In  his  motion  that  ka 
was  not  a  member  of  the  firm  of  Oardner 
Bros.  The  motion  was  tried  before  the  comt 
without  a  Jury,  and.  v^on  hla  finding  that  tiha 
said  H.  B.  Gardner  was  not  a  member  vt  the 
firm  of  Gardner  Bros.,  he  sustained  the  m»- 
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tton,  and  ordmd  tbe  aischarge  of  tbe  said 
H.  B.  Oardner.  The  plaintiff  brings  tlie  case 
liere  for  review,  and  specially  urges  two  aa- 
^nments  of  error:  First,  tbat  tbe  eridence 
upcai  wiilcH  the  court  must  bave  based  the 
finding  diat  H.  B.  Qardner  was  not  a  partner 
In  the  firm  was  Incompetent;  second,  that  the 
question  whether  H.  B.  Ganhier  was  a  mem- 
ber of  the  firm  of  Gardner  Broa,  and,  as  sucb, 
liable  for  the  debt  sned  on,  was  an  Issue  raised 
the  pleadings,  and  to  be  tried,  as  other  la- 
me^ by  the  court  and  jury,  and  was  not  an  is- 
sue to  be  tried  on  the  summary  proceedlngB 
arising  on  the  grounds  alleged  fDr  the  arrest. 

Thla  defendant  introduced  In  evidence  George 
C.  Gardner,  who  testified  that  he  was  a  mem- 
ber of  the  firm  of  Gardner  Bros.,  and  that  H. 
B.  Gardner  was  not  a  member  thereof,  but 
that  two  other  brothers  and  said  George  C. 
Gardner  composed  the  said  firm  of  Gardner 
Bros.  H.  B.  Gardner  testified  that  be  waa 
not  a,  in«nber  of  the  firm,  but  only  the  attw- 
ney  In  fhct  for  hia  brother  W.  L.  Gardner. 
There  seems  to  be  abundant  evidence  upon 
vfalcb  to  make  the  finding  that  the  said  H.  B. 
Gardner  was  not  a  partner  in  the  firm  of  said 
Gardner  Bros.  Any  testimony  that  was  ad- 
mitted as  to  conversations  with  H.  B.  Gardner 
to  which  he  denied  being  a  partner  certainly 
<onld  not  have  prejudiced  the  plaintiff. 

As  to  the  contention  of  the  plaintiff  that  the 
question  of  the  partnership  and  the  liability  of 
H.  B.  Gardner  toe  the  debt  sued  on  wag  an  Is- 
sue to  be  raised  by  the  pleadings,  and  to  be 
tried,  aa  other  issues,  by  the  court  and  Jury, 
and  was  not  an  issue  to  be  tried  in  the  sum- 
mary proceedings  arising  on  the  grounds  al- 
leged for  the  arrest,  we  have  to  say  that 
our  statutes  clearly  authorize  the  defendant  to 
apply  to  the  court  by  a  motion  to  vacate  the 
order  of  arrest;  and.  If  he  may  do  this,  he 
may  IntTodnce  proper  testimony  to  show  that 
he  was  improperly  arrested.  The  contention 
of  the  plahitiff  would  probably  be  correct  If 
the  question  under  consideration  waa  the  ren- 
*tIon  of  a  money  Judgment  against  the  said 
H.  B.  Gardner. 

No  error  having  been  committed,  the  Judg- 
ment of  the  district  court  will  be  affirmed. 
AH  the  Judges  concurring. 


ST.  U>ms  A  B.  P.  BX.  CO.  t.  BBTAM 

FRUIT  CO. 

(Court  of  Appeals  of  Kansas,  Sonthem  I>epar^ 
men^  O.  D.    Oct.  23,  1885.) 

PLUDIHIH-AlUISDlfENT— CI.AIH  AQAIS8T  BAILWAT 
COMPAHT— ISJtJBT  TO  FreiohT— DahaOBB 
— iKSTTtCOTIONB. 

1.  A  daim  in  writing,  which  has  been  prB> 
MDted  to  the  railway  company,  aocompauied  by  a 
letter  explaining  the  fall  parUculars  of  the  trana- 
action,  charging  it  with  the  loea  of  50  per  cent  of 
147  boxes  of  orfinges,  and  for  a  return  of  the 
frrigbt  paid  it  thereon,  is  lafficiait  to  noti^  said 
nilway  company  of  a  claim  against  it  for  dam> 
ifsff*  caused  by  the  negligence  of  said  company  in 
the  tiaoqiortation  of  aaid  cnanges;  and^  when 


said  claim  has  been  filed  before  a  justice  of  the 
Deace  as  a  bill  of  particnlara,  the  plaintiflF  may, 
n  leave  obtained  from  the  coart,  file  aa  amend- 
bill  of  particulars,  setting  out  said  damages 
and  ne^igeuee,  and  does  not  thereby  Buhstan- 
tially  change  the  claim  against  said  rauway  com- 
pany. 

Z  Paragraph  1260  of  the  Genecal  Statutes  of 
1889  governs  the  liability  of  the  railwny  com- 
pany for  damages  fn  this  case,  and  the  instnic-' 
tioDS  given  6y  the-  trial  court  herein  are  correct. 

3.  Where  there  is  oothing  in  the  pleadings  or 
evidence  upon  which  to  baae  instructious  a&ked 
for,  it  is  not  error  to  refase  to  give  them. 
(SylUbna  far  the  Court) 

Krror  from  district  eourt,  Sedgwick  coun- 
ty; a  Seed,  Jvdgft 

Action  by  tbe  Bxraa  Fruit  Company 
against  the  St  Louis  &  San  Franc iaco  Rail- 
way Oompany.  Judgment  for  plalntLfE,  and 
defendant  brlnss  error.  AfflrmedL 

A.  A.  Hurd  and  Bentley  &  Furgeaon,  for 
plaintiff  in  errw.  Rohrbongh  A  Bansch,  tur 
defendant  in  error. 

DENNISON,  J.  This  action  was  originally 
brought  in  Justice  court  upon  the  following 
bill  of  particulars:  "Wichita,  Kansas,  Nov. 
2S,  18S8.  St.  Louis  &  San  Francisco  Rail- 
way Con^jany,  bought  of  Bryan  Fruit  Co., 
wholesale  fruit,  oysters,  and  produce  &  gen- 
eral commission  mercbants:  147  bxs.  oranges, 
at  $2.25,— $330.'^.  To  loss  on  same,  50^. 
$105.38;  freight  on  above,  at  80  lbs.  pr  box, 
5,880  lbs.,  at  .67  pr.  100  lbs.  r39.40,-*204.78. 
Car  No,  3,058  O.  S.  F.  Wichita  Claim  No. 
170.  B.  L.  Keenan,  Juatlce  of  the  Peace. 
Filed  June  9,  18S9.  Returned  6/24,  a.  m." 
Judgment  by  default  was  rendered  on  said 
blU  of  particulars  for  $209.25,  and  was  by 
the  defendant  appealed  to  the  district  court. 
By  leave  of  the  district  court  the  plaintiff 
filed  the  following  amended  bill  of  particu- 
lars (omitting  title) :  "The  plaintiff,  tbe  Bry- 
an Fruit  Company,  complains  of  the  defend- 
ant, tbe  St.  Louis  &  San  Francisco  Railroad 
Company,  defendant,  and  says  that  defend- 
ant Is  a  corporation  and  a  common  carrier, 
and  has  a  line  of  road  running  from  Nichols 
Junction  Into  the  city  of  Wichita,  Sedgwick 
county,  state  of  Kansas;  that  said  defend- 
ant undertook  for  hire  to  carry  a  carload  of 
fruit  for  plaintiff  from  said  Nichols  Junc- 
tion to  said  city  of  Wichita,  In  the  month  of 
November,  188S;  that  plaintiff  placed  in  the 
hands  of  defendant,  as  such  common  carrier, 
said  carload  of  fruit  on  tbe  day  and  year  last 
aforesaid,  among  which  was  74  boxes  of 
oranges,  of  the  value  of  $165.38,  which  plain- 
tiff delivered  to  defendant  In  good  condition, 
and  paid  defendant  the  sum  of  $39.40,  as 
freight,  In  consideration  of  which  defendant 
undertook  and  agreed  to  safely  carry  said 
oranges  to  said  city  of  Wichita,  and  deliver 
the  same  to  plaintiff  in  good  condition;  yet. 
nevertheless,  defendant  did  not  safely  carry 
said  oranges,  and  did  not  deliver  l^e  same 
to  plaintiff  In  good  condition,  but  tbe  de- 
tendant  negligently  and  carelessly  permit- 
ted said  oranges  to  beat  and  rot;  until  the 


Digitized  by  Google 


268 


FAOIFIO  BBPORTBB.  Vol.  42. 


(Ean. 


same  were  worthlen  to  plaintiff,  to  plolntUTi 
damage  $201.78.  Wberefore  plaintiff  prayi 
judgment  against  defendant  for  the  ram  of 
$204.78,  and  Interest  thereon  at  6^  per  an- 
num from  Not.  8tii,  ISSS,  and  costs  of  this 
action.  Bohrbaugh  &  Ranch,  Attorneys  for 
Plaintiff.  Filed  Jan.  3/90.  a  H.  Lnling. 
Clk.,  by  Jek." 

The  defendant  moved  to  strike  tlw  amend- 
ed bill  of  particulars  from  the  files,  "for  the 
reason  that  the  same  changes  the  nature  of 
the  cause  of  action,  and  is  a  different  cause 
of  action  from  that  alleged  in  the  original 
bill  of  particulars,"  which  motion  was  by 
the  court  overruled.  Trial  was  had  before  a 
Jury  on  January  19,  1891,  who  returned  a 
verdict  against  the  defendant  of  $231.74. 

The  defendant  brings  the  case  here  for 
review,  and  In  Its  brief  alleges  three  assign- 
ments of  error,  as  follows:  First  "The  court 
erred  in  overruling  defendant's  motion  to 
strike  from  the  flies  the  amended  bill  of  par- 
tlonlara  Second.  The  court  erred  in  tts 
charge  to  the  jury.  Third.  The  court  erred 
In  refusing  to  give  certain  Instructions  ask- 
ed by  the  railway  company."  Section  139 
of  the  Code  reads  as  follows:  "The  court 
may.  before  or  after  Judgment,  in  further- 
ance of  justice,  and  on  such  terms  as  may 
be  proper,  amend  any  pleading,  process  or 
proceeding  by  adding  or  striking  out  the 
name  of  any  party  or  correcting  a  mistake 
In  the  name  of  a  party  or  a  mistake  In  any 
other  respect,  or  by  inserting  other  allega- 
tions material  to  the  case,  or  conform  the 
pleadings  or  proceedings  to  the  facts  proved 
when  such  amendment  does  not  change  sub- 
stantially the  claim  or  defense;  and  when 
any  proceeding  fails  to  conform  In  any  re- 
spect to  the  provisions  of  this  Code,  the 
court  may  permit  the  same  to  be  made  con- 
formable thereto  by  amendment"  The  plain- 
tiff clearly  had  a  right  to  amend  his  bill  of 
particulars,  unless  It  substantially  changed 
his  claim.  The  claim  of  the  plaintiff  Is  for 
damages  to  oranges,  caused  by  the  negli- 
gence of  the  defendant  while  shipping  tbs 
same  over  its  line  of  road. 

The  question  to  be  determined  in  conddei^ 
ing  this  point  Is  whether  the  main  facts  con- 
stituting the  cause  of  action  are  so  stated  that 
the  defendant  is  clearly  Informed  of  the  na- 
ture of  the  claim  against  It  and  Is  not  misled 
Into  supposing  that  it  will  be  required  to 
make  a  defense  up<Hi  one  cause  of  action,  or 
one  transaction,  and  by  the  amendment  Is  re- 
quired to  defend  as  against  another  cause  of 
action,'  or  another  transaction.  "A  bill  of 
particulars  need  not  be  drawn  with  the  same 
fullness  and  precision  as  the  petition.  It  Is 
sufficient  If  the  main  facts  are  stated  In  a 
general  way,  so  that  the  defendant  Is  not 
misled,  but  dearly  Informed  of  the  nature  ot 
the  claim  against  him."  Lobenstdn  v.  Mc- 
Graw,  11  Kan.  645.  "It  must  be  remembered 
that  the  pleadings  in  a  Justice  court  are  not  to 
be  subjected  to  the  same  strictness  ot  ooo- 
utrnctlon     those  In  the  i^per  eourts;  •  •  • 


so  that,  If  the  essential  facts  are  stated  in  such 
a  way  tiiat  the  defendant  cannot  be  misled 
88  to  the  real  nature  of  the  claim  against  him. 
the  bill  must  be  taken  as  sufficient"  Railway 
Co.  T.  Brown.  14  Kan.  657.  In  the  case  at 
bar  the  defendant  could  not  have  been  misled 
as  to  the  nature  of  the  claim  set  forth  In  the 
bill  of  particulars.  It  appears  that  after  tbe 
recdpt  of  the  shipment  of  oranges,  and  on 
November  20, 1888,  the  Bryan  Fruit  Company 
made  out  a  bill  against  tbe  railway  company, 
and  It  was  iffobably  made  out  on  one  of  their 
bill  beads,  and  It  contains  tbe  words  "Bought 
of  Bryan  Fruit  Co.."  and  It  clearly  states  to 
said  railway  company  that  there  was  a  loss 
of  00%  on  147  boxes  of  oranges,  at  $2.25  a 
box.  and  the  freight  at  80  lbs.  per  box,  or 
5,880  Ib&  at  67  cts.  per  100  lbs.  The  evidence 
discloses  the  fact  that  this  claim  was  pre- 
sented to  the  railway  company,  and  accom- 
panied by  the  following  letter:  "Office  ot 
Bryan  Fruit  Company,  Wholesale  Fruit  Oys- 
ters &  Produce,  and  General  Commission  Mer- 
chants. Wichita,  Kana.,  Nov.  20, 1888.  Wich- 
ita Claim  No.  170.  Mr.  C.  R.  Gn^,  Comi 
Agent  Frisco  By.,  City— Dear  fflr:  Inclosed 
we  hand  you  our  claim  No.  3  for  damage  on 
147  boxes  oranges  shipped  with  bananas  In 
C.  S.  L.  car  No.  SfiSS  frran  New  Orleans  No- 
vember 0th,  and  delayed  by  snowstCHm  on 
Frisco  B'y  from  November  8th  till  Novemba 
12th,  said  damage  being  caused  by  delay. 
There  was  a  man  In  charge  of  car  from 
Springfield  to  Wichita,  who  did  all  in  his 
power  to  keep  fruit  from  decaying,  but  it  was 
Impossible  to  ventilate  car  sufficiently  to  save 
oranges  for  such  a  length  ot  time,  without 
causing  a  total  loss  of  the  bananas  by  diilllng. 
The  man  would  have  gotten  the  car  through 
without  loss  if  the  delay  had  not  occurred. 
The  car  was  Inspected  thoroughly  here  upon 
Its  arrival  by  your  representative,  Mr.  Mills. 
Kindly  hurry  the  adjustment  of  the  claim,  and 
oblige,  Yours  very  truly,  The  Biyan  Fruit 
Company.  (B.)  $204.78.  Commercial  Of- 
fice, Nov.  29,  1888.  St  L.  &  S.  F.  By.,  Wich- 
ita, Kan."  T^Is  bill  seems  to  have  been  filed 
by  the  railway  company  as  Wichita  dalm  No. 
170,  and  the  payment  refused.  The  same  bill, 
which  was  presented  to  tbe  railway  company, 
and  payment  thereof  refused,  was  by  them  re- 
turned to  said  Bryan  Fruit  Company,  and 
was  by  said  Bryan  Fruit  Company  filed  be- 
fore the  Justice  of  the  peace  as  its  bill  of  par- 
ticulars. This  bill  of  particulars  seems  to  be 
very  much  like  the  one  filed  before  the  Justice 
of  the  peace  In  the  case  ot  Lobensteln  v.  Mc- 
Graw,  11  Kan.  048,  which  Is  aa  foUowa: 
"Leavenworth,  Kansas.  W.  C.  Lobensteln  to 
Patrick  McGraw,  Dr.  To  damages  sustained 
by  allowing  a  large  pile  of  buffalo  hides,  ex- 
posed on  the  said  Lobensteln's  lot  on  the 
northeast  comer  ot  Choctaw  and  Third  streets. 
In  Leavenworth  city,  on  the  0th  day  of  June, 
1872,  thereby  causing  the  said  McGraw's 
horse  to  run  off,  and  thereby  damaging  said 
horse  and  said  McGraw's  bu^  to  the  amount 
of  one  hundred  dollarSw"   In  commenting  on 
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said  bill  ftf  inrticulars,  Mr.  Justice  Brewer  In 
bis  oirinlon  says:  "It  Is  not  to  be  expected 
that  a  bni  of  particulars  will  be  drawn  with 
the  same  fullness  and  precision  as  a  petition. 
Much  of  the  boslneas  In  Justice  court  Is  done 
by  tbe  parties  themselves,  and  not  through  the 
Instrumentality  of  attorneys.  It  is  well  that 
this  Is  so,  for  thus  a  convenient,  exitedltious, 
and  cheap  method  of  settling  minor  disputes 
and  collecting  small  accounts  la  fmnlshed  to 
alL  The  Justices  themselves  are  selected,  not 
on  account  of  th^r  l^al  knowledge,  but  be- 
cause of  their  good  common  s^ise.  The  chief 
value  of  these  tribunals,  to  the  poorer  classes 
at  least,  would  be  lost  If  the  rules  of  pleading 
In  them  were  made  so  technical  and  difficult 
that  the  services  of  an  attorney  were  made 
necessary  In  every  case.  Id  the  case  before 
OS  there  Is  no  posslblli^  that  the  defendant 
was  misled  by  the  bill  of  particulars,  or  that 
he  failed  to  understand  fully  the  nature  of  the 
claim  against  him.  The  court,  therefore,  did 
not  err  in  holding  it  to  be  enffldent"  See, 
also.  Bogle  V.  Gordon,  38  Kan.  31, 17  Pac.  857. 
The  defendant  In  the  case  at  bar  must  have 
known  the  exact  nature  of  the  claim  made 
against  It,  was  not  misled  in  any  way,  and 
was  enabled  to  prepare  ta  a  defense  against 
the  exact  claim  set  out  in  the  amended  bill 
of  particulars.  It  knew  that  the  first  claim 
was  for  damages  by  reason  of  the  loss  of 
oranges,  and  that  th^  was  no  claim  tliat  It 
had  purchased  any  oranges  from  the  Bryan 
Fruit  Company;  therefore,  the  nature  of  the 
cause  of  action  was  not  substantially  changed, 
substantial  Jtistlce  has  been  done,  and  tlie 
court  below  did  not  err  In  refusing  to  strike 
the  amended  biU  of  particulars  from  the  flies. 

The  second  assignment  of  error,  which  is  to 
the  inatnicti<HU  given  by  the  court,  relates  to 
the  question  of  negUgeuce  of  the  railway  com- 
pany, and  the  plaintiff  in  error  cites  numerous 
*  aathorttiee  as  to  the  liability  of  common  car- 
riers. All  of  them,  however,  are  from  the 
declalMts  of  other  states.  The  liability  of 
railroads  for  damages  in  this  state  Is  laid 
down  in  paragraph  1250  of  the  General  Stat- 
utes of  1889,  which  is  as  follows:  "That  rail- 
roads in  this  state  shall  be  liable  for  all  dam- 
ages done  to  person  or  property,  when  done 
In  ccmseqnence  of  any  neglect  on  the  part  of 
the  railroad  companies."  We  have  carefully 
examined  all  the  Instructions  given,  as  well  as 
the  pleadings  and  evidence,  and.  applying  the 
above  statute  to  them,  we  find  no  omr  was 
committed  by  tbe  oonrt  below  In  giTlng  said 
Instructions. 

The  third  assignment  of  «Tor,  which  la  In 
refusing  to  give  the  Instructions  asked  for  by 
the  railway  company.  Is  based  upon  the  ques- 
tion of  the  negligence  ot  the  plalntifr.  Tba 
evidence  shows  that  tiie  bookkeeper  of  tbe 
Bryan  SYolt  Company  went  to  Si^ngfldd, 
Mo.,  to  meet  tbe  car  of  fruit,  that  he  exam- 
ined the  car  from  time  to  time,  and  ascertain- 
ed its  temperature  by  means  of  a  thermome- 
ter, and  that  be  suggested  to  the  conductor 
that  the  car  shoald  be  sent  to  Neodosha,  and 


put  into  the  roondhonse,  where  the  ventilators 
could  be  used  and  the  fruit  saved.  There  Is  no 
evidence  that  tbe  fruit  was  In  his  possession, 
or  under  his  control;  neither  la  there  any  evi- 
dence as  to  why  he  was  sent  to  meet  the  fruit. 
For  all  that  api>ears  to  the  contrary,  be  paid  his 
fare,  both  going  and  coming,  and  might  have 
been  sent  toe  the  sole  purpose  of  ascertaining 
whether  there  was  any  negligence  on  the  part 
of  the  railway  company  In  transporting  and 
caring  for  said  fruit.  There  was  nothing  up- 
on which  to  base  Instructions  as  to  the  negli- 
gence of  the  plaintiff,  and  hence  it  was  not 
error  to  refuse  to  glre  said  Instructions.  Tbe 
judgment  of  the  district  court  will  be  afllrmed. 
All  the  Judges  concurring. 


OHIGAOO,  K.  *  W.  RT.  Oa  V.  TOTTHN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. O.  D.    Oct  28, 1885.) 

FLXADINGB  —  BtBIXIMO  out  AHElTDMBilT  —  BJlILf 

BOAD  Cohpa:tibs — LiABiLiTT  vom  EiLLnra  Ahi- 
HAL8—  AOTIOa  tOR  Damasbs  —  SurriOIBlTOT  ow 

Btidrncb. 

1.  It  is  not  error  for  the  trial  court  to  over- 
rule a  motion  to  Btrike  an  amended  petition  frcon 
the  filea.  which  was  filed  by  leave  of  court,  but 
out  of  time,  when  the  original  petition  sufficient- 
ly states  the  cause  of  action  sued  upon,  which  is 
not  changed  by  any  of  the  allegations  In  the 
amended  petition,  when  It  further  appears  that 
the  motion  to  strike  from  the  files  was  not  based 
upon  the  ground  that  said  amended  petition  was 
filed  out  of  time. 

2.  Chapter  94,  Lews  1874,  is  a  stringent 
one,  and  be  who  wonid  avail  himself  of  its  ben- 
efits most  bring  himself  dearly  within  Its  terms; 
and  to  sustain  an  action,  under  said  statute, 
against  a  railroad  company  for  the  killing  of 
stock,  there  mast  "be  proof  of  a  demand,  In  accord- 
ance with  the  provisions  of  sectjou  2  of  said  act. 

3.  Where  a  railroad  company  is  constructing 
a  line  of  road,  and  baa  completed  the  same  for  a 
consideraUe  distance,  and  is  running  its  engines 
and  cars  over  the  portion  which  Is  completed,  for 
the  puqxkse  of  carrying  material  for  the  further 
construction  of  the  road,  such  railroad  company  is 
operating  its  road,  within  the  meaning  of  chapter 
84,  Laws  1874. 

4.  Where  an  action  Is  brought  under  chapter 
84,  Laws  1874,  for  the  value  of  a  team  of  horses 
alleged  to  have  been  killed  by  a  railroad  company 
while  operating  its  line  of  road,  and  the  court  in- 
structs the  jury,  in  the  trial  of  said  cause,  that 
if  said  road  was  not  fenced,  and  said  team  of 
horses  was  killed  by  the  said  railroad  company 
while  operating  its  said  road,  and  proper  demand 
was  made  upon  said  company  before  tbe  com- 
mencement of  the  action,  then  plaintiff  was  en- 
titled to  recover,  unless  it  appeared  from  the 
evidence  that  said  plaintiff,  or  tbe  person  having 
charge  of  said  team  of  horaas  for  hnn.  was  guilty 
of  a  want  of  ordinary  care,  but  for  which  the  ac- 
cident would  not  have  happened,  and  the  evi- 
dence shows  and  the  Jury  find  that  tbe  person 
having  charge  of  said  team  for  the  plaintiff  was 
gallty  of  such  want  of  ordinary  care,  keld,  tbe 
defendant  was  entitled  to  a  Judgment  upon  such 
findings,  under  the  Instructions  of  the  court,  and 
It  was  error  for  the  court  to  overrule  a  motion  of 
the  defendant  to  that  effect. 

(Syllabus  by  the  Court) 

BJrror  from  district  court,  Kingman  county; 
L.  Howk,  Judge. 

Action  by  T.  R.  Totten  against  tbe  Chicago, 
Kansas  &  Western  Bftilwar  Oompanr.  Flaln- 
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tfff  had  jndgmeiit,  and  defendant  brines  error. 

Reversed. 

A.  A.  Hnrd,  O.  J.  Wood,  and  W.  Utdefleld, 
for  plaintiff  In  error.  D.  B.  Kartlii.  for  de- 
fendant In  error. 

COLE,  J.  T.  R.  Totten  brought  tili  actton 
In  the  district  ocrort  of  Reno  connty  agalnat 
tiie  Chicago,  Kansas  &  Western  Railway  Com- 
pany for  damages  arising  OQt  of  the  alleged 
kllliDg  by  said  company  of  a  apan  of  horses 
and  the  destractlon  of  a  wagon  on  the  line  of 
road  of  said  company.  Some  time  after  the 
filing  of  the  original  petition  In  said  acUan, 
an  amended  petitt(»  was  filed  1^  leave  of  tlie 
coui-t.  but  without  notice  to  the  nUmd  eoao- 
pany,  and  the  oTerruUng  by  the  court  of  a  mo- 
tloD  filed  by  the  company  to  strike  said  amend- 
ed pietltlon  from  the  files  is  alleged  as  the  first 
error  In  the  case.  Tbe  groands  upon  whlA 
•aid  motion  was  made  were— First,  that  the 
facts  stated  in  the  amended  petition  were  an 
enlargement  upon  those  stated  in  the  original 
petition,  to  the  extent  of  changing  a  common- 
law  action  to  a  statutory  action;  second,  that 
said  amended  petition  stated  a  cause  of  action 
not  alleged  hi  tbe  origtnal  petition,  end  chan- 
ged substantially  the  cause  of  action;  third, 
that  two  causes  of  action  were  joined  In  one 
count;  and,  f(n]i*th,  that  the  statutory  action 
sought  to  be  set  up  in  the  amended  petition 
was  barred  by  the  statute  of  limitation  at  the 
time  it  was  filed.  We  have  examined  both  the 
original  and  tbe  amended  petitlfms,  and  are  of 
the  opinion  that  the  ruling  of  the  court  in  this 
regard  was  correct  The  original  petition  al- 
leged that  the  d^endant  was  a  railroad  com- 
pany, and  a  corporation  ownlpg  and  operating 
a  line  of  railroad  through  Raio  coun^,  in  the 
state  of  Kansas;  that  the  plaintiff  was  the 
owner  of  a  siran  of  horses,  describing  them,  of 
the  Talue  of  $400,  and  a  spring  wagon  of  the 
value  of  $80;  that  aaid  team  of  horses,  hitched 
to  said  wagon,  escaped  from  plaintiff  without 
any  want  of  care  on  his  part,  and  that,  while 
they  were  thus  out  of  the  custody  of  the  plain- 
tiff, they  went  upon  the  railroad  track  and 
right  of  way  of  the  defendant;  that  the  de- 
fendant, for  the  purpose  of  operating  Its  rail- 
road, had  caused  a  bridge  to  be  erected  aver 
A  draw  about  two  miles  west  of  Flema,  and 
that  tbe  horses,  with  said  wagon,  wandered 
upon  said  bridge,  which  was  an  ordinary  rail- 
road bridge;  and  that  while  said  defendant 
was  operating  said  railroad,  and  moving  one 
of  Its  trains  over  the  same,  the  houses  were 
killed  and  the  wagon  destroyed  by  the  engine, 
cars,  and  train  of  the  defendant.  It  further 
alleges  that  the  defendant  had  failed  to  Inclose 
Its  right  of  way  with  good  and  lawful  fence; 
that  tbe  team  wandered  upon  the  track  and 
bi'idge,  and  were  so  killed  in  the  operation  of 
said  road,  by  reason  of  the  failure  of  the  rail- 
road company  to  so  Inclose  its  right  of  way, 
track,  etc.;  that  said  horses  were  not  killed  at 
or  near  any  public  road  or  crossing;  that  plain- 
tiff, more  than  80  days  before  flUng  of  said 
petHton,  had  demanded  payment  of  tbe  defend- 


ant for  the  value  of  said  team;  and  the  said 
petition  dosed  with  prajner  for  Judsmeot  Cor 
damage^  attorneys'  fees,  intexst,  and  coata  of 
suit 

We  fall  to  see  that  there  was  anytUng  lack- 
Ing  In  the  oidgtaiBl  .petition  Mccaaiy  to  state 
a  cause  of  action  tmdar  the  statute,  or  that 
tbe  fhctB  stated  in  tbe  amended  pedtloa  In  any 
manner  changed  the  nature  of  the  cause  of  ac- 
tion; and,  widle  the  origtnal,  as  well  as  the 
amended,  petition  sought  to  recover  damages 
for  destruction  of  tbe  wagon,  which  Is  not  per- 
mitted under  Ite  act  of  1874,  the  plaintiff  In 
error  was  In  no  way  Injured  thoeby,  because 
in  the  final  determtnatlon  of  this  osae  tbe  dam- 
age, so  1^  as  ■Om  wagtm  was  couewned,  was 
atrloken  ont  ^  order  of  the  oowt.  it  Is  troe 
the  amended  petition  was  filed  oot-oC  time,  and 
wltlkmit  Dotioe,  but  tiut  warn  not  one  of  the 
Eeasons  mged  in  tbe  tdal  «o«t  Cor  striking  the 
wne  from  the  file. 

The  second  rating  complained  of  Is  tbe  orer- 
niUDg  of  tlM  demumr  to  the  evidence  of  plain- 
tur  below.  It  apftears  that  the  son  of  the 
plaintiff  below  started  with  tbe  team  tu  ques- 
tion on  tibe  afternoon  «f  Snndar.  June  27, 1886, 
for  tbe  purpose  of  conveying  a  minister  from 
Hutchinson  to  I^vna,  to  fill  an  engacement; 
that  tb^  reached  Plevna  In  safe^,  and,  aftor 
the  church  service  had  clesed,  the  minister  and 
young  Totten  started  with  tbe  team  and  wagoo 
upon  their  return  trip  to  Hutahlnson.  and,  after 
driving  a  slMirt  distance,  stQp|>ed  at  the  house 
of  Mr.  Snyder,  for  the  purpose  of  watering  tlie 
team.  The  team  and  wagon  ware  In  tbe  care 
of  young  Totten,  and  were  ao  placed  In  his 
care  by  tbe  plaintiff  below.  Tbe  eirldrace  Is 
conflicting  as  to  just  bow  the  team  escaped, 
but  it  is  certain,  and  the  jiuy  so  found  in  an- 
swer to  special  questions,  that  It  was  through 
lack  of  proper  care  upon  the  past  ot  either 
yotmg  Totteo  or  tbe  minister,  tai  whose  char8;e 
he  claims  he  left  the  team  while  he  was  going  • 
alter  the  water.  Certain  it  Is  ttiat  the  team 
ran  away  with  the  wagon,  -aad  that  no  person 
bad  charge  of  tbem  when  ttey  stacted,  and 
that  they  had  not  been  tied,  or  In  any  manner 
secured;  and  It  is  also  certain,  emn  all  tbe 
evidence,  that  this  was  a  young  and  spirited 
team.  It  was  In  tbe  night  when  they  es- 
caped, and  they  wandered  about  tbe  prairie 
and  i^on  the  right  of  way  and  iack  of  the 
railroad  company,  and  finally  npoa  a  railroad 
bridge  over  a  draw,  bekrw  which  they  were 
fotmd  next  morning,  one  of  fiiem  dead,  and 
tbe  other  so  seriously  injured  as  to  necessitate 
its  being  immediately  killed.  At  the  time  at 
the  acddmt,  tbe  Hue  upon  which  the  accident 
happened  was  in  proceae  -of  construction,  and 
had  reached  a  point  a  few  miles  west  of  Plev- 
na. No  passenger  or  freight  trains  were  be- 
ing run  over  the  road,  but  a  constractlon  train 
left  Hntchinson  in  tbe  momdag  for  the  «nd 
of  the  line,  and  returned  at  night.  Ko  fences 
had  been  built  the  defendant  oon^any  along 
any  part  of  tliat  portion  of  the  line  whicb  had 
been  constructed.  To  sustain  his  eaiae  of  ac- 
titm,  the  pialntUC  offered  first  the  tssthnony  of 
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Mr.  VaDderea',  one  of  hte  attorneys,  who  tce- 
dlled  tbftt  some  time  In  June,  1886,  he  bad 
been  attezuUng  ooort  In  Stafford  county,  r^* 
taming  on  Saturday  night,  to  the  best  of  his 
recollection,  arrtrlng  at  Hntchlnsoa  cm  Sunday 
morning.  He  took  paesage  wtth  hia  wife  up- 
on this  construction  train,  and,  about  midway 
between  Stafford  and  Hntchtnson,  be  teetlfied 
that  there  was  a  sudden  Jar  of  the  train,  by 
which  he  was  thrown  forward  In  his  seat;  that 
the  train  slowed  down  and  stopped;  that  he 
did  not  get  oat  or  make  any  inreatlgatlon,  bat 
be  was  permitted  to  testify,  aver  objection, 
that  »  report  was  made  In  the  car  that  night 
that  some  stock  bad  bea  kUled,  bat  as  to 
who  made  the  report,~wheth«r  tt  was  from 
the  trainmen  or  some  other  pereon,-— he  was 
onaUe  to  say.  He  farther  testified  that,  wl0t- 
In  a  day  or  two  after  this  occurrence,  he  learn- 
ed of  the  accident  to  &e  team  In  question.  It 
Is  difficult  to  determine  for  Juat  what  purpose 
this  testimony  was  offered,  unless  It  was  to 
show  that  the  road  was  In  operation,  for  the 
reason  that  passengers  were  being  carried  up- 
on this  construction  train.  Certain  it  Is  that 
whatever  caused  the  Jar  to  the  train  the  night 
wlilch  he  testifies  to  could  not  hare  been  con- 
nected in  any  way  with  the  team  In  question, 
for.  If  he  heard  of  the  accident  to  this  team 
within  a  day  or  two,  then  he  must  have  come 
to  Hutchinson  on  the  Saturday  night  before 
the  accident  to  the  team  happened,  and,  as 
the  team  did  not  start  from  Hutchinson  nntll 
Sunday  afternoon,  and  did  not  escape  until 
Sunday  night  any  testimony  which  he  gave 
with  regard  to  what  liappcned  while  he  was 
upon  the  train  would  have  no  bearing  wlmtev- 
er  upon  this  case.  Its  admission  was  errone- 
ous, for  the  only  knowledge  the  witness  claim- 
ed to  have  of  what  caused  the  Jar  to  the  train 
was  the  statement  of  parties  upon  the  train, 
whom  the  witness  frankly  admitted  might  bare 
been  passengers,  and  the  testimony  was  there- 
Core  deariy  hearsay.  We  do  not  agree  with 
counsd  for  the  plaintiff  In  error,  however,  that 
they  were  prejudiced  by  this  testimony,  as 
there  was  farther  and  abundant  testimony  go- 
ing to  show  that  the  horses  were  found  in  the 
Immediate  vUlnlty  of  the  bridge,  and  that  there 
were  mazks  upon  the  bridge  Indicating  that 
this  was  the  point  at  which  they  bad  beoi 
Injured,  and,  when  taken  In  connection  with 
tbe  testimony  dat  a  train  zftn  over  the  track 
that  night,  we  think  was  suffldent.  tmder  the 
deddon  In  Itallway  Co.  T.  Harris,  28  Kan. 
747,  to  submit  the  question  to  the  Jury  aa  to 
the  manner  In  which  the  Injniy  occurred.  In 
addltkm  to  tbe  testhnony  of  Mr.  Yandeveer, 
the  plaintiff  himself  was  sworn,  and  testified. 
In  snbstance,  to  the  ownership  and  value  of 
the  team,  to  tbe  time  and  manner  of  their 
leaving  Hntchtnson,  to  the  place  where,  and 
the  condltfon  In  which,  they  were  found  mi 
Monday  morning,  to  tbe  appearance  of  the 
brMge,  aa  to  marks  and  Mood  being  visible 
thereon,  to  the  direction  In  which  team 
seemed  to  have  come,  as  Indicated  \sy  the  hoot 
and  wagon  tracks,  and  then,  to  complete  a 


prima  fade  case,  offered  certain  evidence  wttb- 
regard  to  a  dconand  having  been  made  by  hta» 
upon  the  defendant  company  for  tbe  valne-  eff 
the  stock  killed.  Hta  evidence,  so  far  as  It  re- 
lates to  the  demand,— and  this  waa  all  tbe  ev^ 
dence  npon  that  subject.— showed  that  he  hanA- 
ed  to  one  J.  H.  Sheel^,  who  he  said  was 
agent  of  the  railroad  company  at  Plevna,  m. 
written  demand.  Plaintiff  in  error  claims  that 
tUs  proof  of  donand  was  not  snfficlent,  fin^ 
ft>r  the  reason  that  It  claims  the  evidence  dis- 
closes that  the  paper  introdoced  containing  tte 
demand  was  shown  to  be  a  copy,  and  not  tk» 
original,  and  that  no  ground  waa  laid  tor  the 
Introduction  of  tbe  ct^y.  The  paper  does  ast 
appear  in  tbn  record,  and  toe  evidence  i» 
not  dear  as  to  which  was  introdaced>,-'th» 
original  or  the  copy,— and  we  ttierefore  agre» 
with  the  position  of  tiie  defendant  in  emr 
that  it  must  be  {resumed  to  have  been  saflft^ 
dent  In  fbrm,  and  properly  admitted.  But  thAs 
does  not  answer  the  second  objection  made 
the  plaintiff  In  error,  viz.  that  tbe  ertdeoe* 
does  not  show  that  service  of  this  notice  w«k 
made  upon  such  an  agent  of  the  defendanfc 
company  as  the  statute  prescribes  most  \m 
served  with  a  notice  of  this  character.  Fse^ 
graph  1254,  Oen.  St.  1888,  being  section  8,  e- 
94,  Act  1874,  is  as  follows:  'TThe  demand  men- 
tlooed  in  section  two  of  this  act  may  be  mad* 
of  any  ticket  agent  or  statlcm  agent  <tf  suA 
railroad  company  or  corpotatloD  tmc  tbe  asslgnefr^ 
or  lessee  thereof." 

Defendant  In  error  contends  that,  because- 
the  proof  showed  tbat  Sheeley  was  an  agent 
of  the  railroad  company  at  Plevna,  and  that 
Plevna  was  a  station  of  the  railroad  line;,, 
that  the  Jiit7  had  a  right  to  presume  tbat  b» 
was  station  or  ticket  agent;  but  we  thlnlc. 
tiiat  In  this  position  he  Is  In  error.  In  pas^- 
.Ing  upon  this  question  of  demand  in  tbe 
case  of  Railway  Go.  v.  Ball,  19  Kan.  535,  tbe 
supreme  court.  In  an  opinion  written  bgr 
Brewer,  J.,  My:  "The  statute  Is  a  stringent 
one,  and  Imposes  new  burdens  upon  railroad 
corporations;  and  he  who  would  avail  him- 
self of  its  benefits  ought  to  bring  himself 
dearly  trithin  Ite  terms."  And  In  the  ease 
of  Ballway  Co.  v.  ^man,  49  Kan.  62T,  3S 
Pac.  126,  demand  was  made  npon  one  who 
represented  himself  to  be  an  agent  for  tbe 
company,  and  In  insslng  npon  tbe  questlMS 
of  demand  the  court  In  that  case  say:  "The 
first  question  above  quoted  was  to  ascertsin 
whether  the  witness  ever  had  a  conversatitu 
with  the  stotion  agent,  claim  agent,  or  any- 
of  the  agents  of  the  defendant,  about  the 
killing  of  the  stock.  The  witness  answered 
that  he  had.  But  what  kind  of  an  ag^  <BA 
he  have  the  conversation  wlthT  •  *  • 
Without  proof  of  a  propar  demand  upon  a 
proper  agent  of  the  company,  the  plaintiff 
cannot  maintain  tiA-  action."  Under  tha» 
dedsltms  we  think  the  evidence  was  nat 
such  as  met  tbe  requirements  of  the  statute. 

Plaintiff  In  error  further  urges  that,  as- 
there  were  certain  afilrmatlve  defenses  set 
forth  In  the  answer  filed       the  railroaA 
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compaay,  and  no  reply  seems  to  have  been 
filed  In  the  case,  these  averments  must  be 
admitted  to  be  true,  and  that  they  were  each 
fts  entitled  It  to  Insist  tbat  the  demurrer  to 
the  evidence  must  be  sustained,  because 
these  defenses  were  not  put  in  issue;  but, 
u  the  defendant  In  error  contends,  this  case 
was  tried  upon  the  theory  that  a  reply  bad 
been  filed,  and  the  objection  now  urged  was 
not  presented  to  the  trial  court,  and,  as  the 
case  must  be  tried  upon  the  same  theory  in 
this  court  as  In  tbe  court  below,  we  think 
the  position  of  the  plaintiff  In  error  is  not 
well  taken,  but  for  the  failure  of  proof  in 
regard  to  demand,  the  demurrer  to  the  evi- 
dence should  have  been  sustained. 

For<the  third  ground  of  error  it  is  contend- 
ed that  the  verdict  of  the  Jury  should  have 
been  in  favor  of  the  defendant  upon  all  the 
testimony  introduced  in  the  case,  first,  npon 
the  ground  tbat  there  was  no  direct  proof 
that  the  railroad,  at  the  time  of  the  alleged 
killing  of  the  horses,  was  being  operated. 
Under  this  head  the  counsel  argues  that,  as 
the  road  was  simply  In  process  of  conatmc- 
tlon,  It  was  not  being  operated,  within  the 
meaning  of  the  act  of  1874,  and  that  a  rear 
Bonable  time  should  be  given  a  railroad  com- 
pany to  construct  Its  fences  after  the  com- 
pletion of  its  line  of  road.  Tbe  act  of  1S74 
was  enacted  for  the  purpose  of  permitting 
a  recovery  for  injuries  to  stock  Inflicted  by 
the  railroad  company,  whethv  by  reason  of 
negligence  or  not,  while  operating  their 
roads,  unless  such  road  la  inclosed  with  a 
legal  fence;  that  la,  to  give  compensation 
when  the  road  Is  not  fenced  for  injuries  to 
stock  from  the  engines  and  cars  of  a  rail- 
road company,  which  move  swiftly  and  with 
great  force  along  the  line  of  their  track,  and 
which  are  therefore  not  easily  av<rided  by 
the  stock  permitted  to  come  upon  the  track 
reason  of  the  lack  of  the  inclosure  named 
in  the  statute.  Now,  "operating"  means 
"acting,"  "exerting  some  agency  or  power"; 
and  while  tbe  term  "operating,"  when  used 
with  respect  to  a  railroad,  may  have  come 
to  possess  a  distinctive  meaning,  yet  It 
would  seen  that  a  fftlr  construction  of  the 
statute  would  be  that,  whoever  a  railroad 
company  run  thdr  engines  and  cars  upon  tiielr 
line  of  road,  they  are  operating  it  If  they 
use  It  for  purposes  of  general  traffic,  then  It 
may  be  said  to  be  In  full  operation,  and  if, 
when  part  of  the  road  is  built,  trahis  are  be- 
ing run  over  that  portion  of  the  road,  con- 
veying material  for  the  extension  of  the  Une, 
still  It  may  very  consistently  be  said  tbat 
the  portion  of  the  line  built  is  being  operated 
for  construction  purposes.  In  either  event 
the  company  would  be  operating  their  road. 
It  would  seem  that  a  reasonable  time  should 
be  allowed  for  the  building  of  fences,  but 
what  that  reasonable  time  is  would  depend 
in  near^  all  instances  upon  the  cdrcum- 
stances  of  the  particular  case.  It  can  hard- 
ly be  clamed  that  a  railroad  company,  under 
this  statute^  ought  to  be  permitted  to  con- 


struct an  entire  line  of  road,  covering  a  great 
many  miles,  before  proceeding  to  fence  the 
same,  and  be  granted  ImmuDlty  for  tbat 
reason.  Our  view  would  be  that  where,  as 
In  this  case,  a  Une  of  road  had  been  built 
from  the  city  of  Hutchinson,  In  Reno  county, 
to  a  point  as  far  west  as  Maxville,  In  Staf- 
ford coun^,  and  no  fence  had  been  built,  an 
action  could  have  been  maintained  under 
the  act  of  1874.  We  are  therefore  of  the 
opinion  that  the  first  reason  urged  under 
this  assignment  of  error  Is  not  good. 

The  second  reason  urged  Is  that,  under  tbe 
evidence  and  tbe  special  findings,  the  ver- 
dict should  have  been  for  the  defendant  In 
this  case  In  the  court  below.  As  we  have 
before  stated,  this  case  must  be  tried  upon 
the  same  theory  <hi  which  It  was  tried  in  the 
lower  court,  and  it  clearly  appears  from  the 
record  in  the  case.  Including  the  Instructions 
of  the  court  to  the  Jury,  that  In  tbe  lower 
court  the  theory  upon  which  this  case  was 
tried  was  that.  If  the  horses  entered  upon  de- 
fendant's track  and  bridge  by  reason  of  lu 
failure  to  Inclose  the  same,  as  required  by 
law*  and  were  killed  by  defendant's  enghie 
and  cars  used  In  operating  Its  road,  and  If 
proper  demand  had  been  made,  the  plaintiff 
was  entitled  to  recover,  unless  It  appeared 
from  the  evidence  that  the  plaintlfC,  or  one 
who  had  management  and  possession  of  the 
borses  under  him,  failed  to  exercise  ordinary 
care,  prudence,  and  forethought,  the  lack  of 
which  contributed  directly  to  produce  tbe  re- 
sult which  is  complained  of.  Among  other 
Instructions  upon  this  point,  and  after  hav- 
ing explained  the  degree  of  care  necessary 
for  the  plaintiff,  or  the  one  having  charge 
of  the  horses  under  him,  to  have  exerdaed, 
the  court  gave  the  following  Instruction: 
"If  you  find  affirmatively  that  plaintiff  or 
his  son  was  guilty  of  such  want  of  care,  and 
that  but  for  tbis  want  of  care  or  negligence 
the  accident  would  not  have  handed,  in 
such  case  plaintUE  cannot  recovra*  damages 
for  the  horses."  Upon  this  question  the 
Jury  made  the  following  special  findings: 
"(12)  Was  the  team  a  young  and  hlgh-q)ir1t- 
ed  team?  Tea."  "(48)  Were  the  horses  high 
spirited?  Tea.  ffSCf)  Were  the  hrases  hitched 
at  the  time  they  ran  off?  "So.  QSl)  Was 
any  one  holding  the  horses  at  the  time 
they  ran  off?  No."  "(5^  If  anybody  bad 
been  holding  the  horses,  is  It  not  prob- 
able they  would  not  have  run  off?  Tes. 
^)  What,  if  anything,  was  to  binder  the 
horses  from  running  off?  NoOitng.  @6) 
Was  it  a  safe  team  to  leave  without  being 
hitched  or  Ixlng  held  acme  one?  N&  (57) 
Did  Totten  and  B<m  know  it  was  a  high-spir- 
ited team,  and  that  It  was  unsafe  to  let 
them  stand  unhitched,  or  without  some  one 
holding  them?  TeL"  "(66)  If  the  plahitiff's 
team  had  been  held,  or  had  beoi  hitched 
with  ordinary  and  reasonable  care,  is  It 
probable  tbat  ai^  injury  would  have  hap- 
pened to  them?  No."  There  is  but  one 
conclusion  to  be  drawn  from  tbese  flnrtiwgifi, 
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ftDd  that  l8  that  the  Jury  believed  from  the 
erldence,  and  so  found,  that  the  ordtnary 
care  Indicated  In  the  Instructions  of  the 
court  had  not  been  exercised  by  the  person 
having  this  teanf  In  charge  for  the  plaintiff; 
and,  when  they  had  arrived  at  that  conclu- 
sion In  their  deliberations,  the  Jury  should, 
under  the  iUBtructions  of  the  court,  have  re- 
turned a  verdict  for  the  defendant,  and  It 
was  error  for  the  court  to  overrule  the  mo- 
tion made  by  the  defendant  below  for  Judg- 
ment on  the  special  findings  of  the  Jury, 
We  deem  it  unnecessary,  in  view  of  what 
has  been  said  in  this  case,  to  consider  any 
farther  alleged  errors.  The  Judgment  of  the 
district  court  Is  reversed,  and  this  canse  re- 
manded, with  instructions  to  sustain  the  de- 
murrer to  the  evidence  of  the  plaintUf  be- 
low. AH  the  Justices  concurring. 


FITZGBRALD  et  si.  v.  OLABK  et  ml. 

<SQix«me  Court  of  Montana.  Nov.  11,  1885.) 

Hikes  iSD  Munna — Extekt  of  Ci^im— Right  to 
Follow  Dir— Aotiom  vob  Kbhotiho  Orb— 
EviDBMOa  —  iKSnDOTtOlTS  —  DAMA0B8  —KlW 
Trial. 

1.  Rev.  St  n.  8.  S  2322,  provides  that  loca- 
tora  shall  have  exclasire  right  to  any  vein  or 
lode  whose  apex  lies  within  the  lines  of  the  lo- 
cation, throi^hoat  its  entire  depth,  though  such 
Vf-in  or  lode,  in  its  downward  course  or  dip, 
extends  beyond  the  side  lines  of  the  location, 
bat  that  the  right  to  the  portion  outside  snch 
lines  shall  be  confined  to  the  portion  lying  be- 
tween the  points  of  intersection  of  the  vein  or 
lode  with  vertical  planes  dropped  from  the  end 
Unee  of  the  location,  or  with  the  continuation  of 
SDch  planes.  Held,  that  where  the  apex  of  a 
von  crosses  the  east  end  line  of  a  location,  and 
extends  to  and  crosses  its  south  side  line,  and 
thence  passes  Into  another  location,  and  the  dip 
is  from  the  apex  of  the  vein  In  the  former  Lo- 
cation southward  crossing  the  vertical  plane  of 
the  south  side  line,  such  south  side  line  will  not 
be  considered  as  an  end  line,  but  the  owners  of 
the  former  location  have  the  right  to  all  ore 
found  on  the  dip  south  of  thdr  south  side  Hue, 
between  the  intersection  of  the  vein  with  the  ver- 
ties]  plane  of  their  east  end  line  and  a  paralld 
plane  dropped  from  the  point  where  the  apex 
crosses  their  south  side  line. 

2.  On  an  issue  at  to  whether  a  vein  on  de- 
fimdants'  location  connected  In  Its  downward 
coarse  with  a  vein  on  plalntiffB'  location,  it  was 
proper  to  charge  that  such  connection  must  be 
made  by  a  "continnona  streak  or  body  of  quartz 
or  on"  or  by  vein  matter,  and  to  refuse  to  chai^re 
that  it  could  be  made  "such  material  or  in- 
dications as  a  iH>actical  miner  would  follow  with 
tiw  expectation  of  finding  ore." 

3.  An  Instmction  beginning  with  the  words, 
"Plaintiffs  having  the  burden  of  proof,  they  mast 
establish  the  material  all^ations  of  their  com- 
plaint by  a  preponderance  of  evidence."  was  not 
objectionable  as  assoming  that  a  right  of  recoT- 
eiy  had  been  estaUisfaear 

4.  In  an  action  to  recover  the  value  of  ore 
taken  by  defendants  on  the  dip  of  a  vein  having 
Its  apex  within  plaintiffs'  location,  a  charge  that 
the  value  should  be  determined  the  "market 
value"  of  tlie  ore  on  the  dump  of  the  claim,  de- 
ducting the  cost  of  mining  and  boisting.  is  not 
«hJectionable  as  not  allowing  for  the  expense  of 
smelting  and  reducing  the  ore. 

5.  The  existence  of  a  fsnlt  la  a  vdn  on  a 
loeatioD  in  suit  cannot  be  shown  by  evidence  of 
fiuilts  in  a  vein  which  witness  states  is  a  con- 
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tinuation  of  tht  vein  in  suit,  In  the  absence  of 
evidence  of  continuity, 

6.  The  fact  that  appellants'  counsel  were 
not  present  when  the  T(>r(li<>t  wnx  rt-mlered  is 
not  ground  for  a  new  trial  where  it  was  due  to 
failure  of  the  bailiff  to  keep  his  iwomlse  to  notify 
counsel  when  the  Jury  came  to  sn  agreeruent. 

7.  In  an  equi^  case,  the  flndlQKa  of  a  jury 
being  merely  advisory,  the  court  bi'low  may,  in 
its  diBcretion.  disregard  an  affidavit  of  a  Juror, 
made  on  motion  for  new  trial,  that  he  was  ill, 
and  that  he  agreed  to  a  verdict  in  order  to  get 
discharged,  where  no  previous  Intimation  of  iU- 
ness  was  given  to  the  court 

Appeal  from  district  cotirt,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  William  Fitzgerald  and  others 
against  William  A.  Clark  and  others  to  re- 
cover the  value  of  ore  taken  from  a  vein 
having  Its  apex  partly  within  plaintiffs'  lo- 
cation. From  a  Judgment  for  phUntlffa,  mnd 
an  order  denying  &  new  trial,  defendants  ap- 
peal. Affirmed. 

The  respondents  own  an  ondlvlded  two- 
thirds  interest  In  the  Niagara  quarts  lode 
mining  claim.  The  defendant  William  A. 
Clark  owns  the  other  one-third  in  said  claim. 
The  app^lantB  own  the  Black  Rock  quarts 
lode  mining  claim.  The  surface  relations  of 
the  two  mining  claims  are  indicated  upon 
the  annexed  diagram,  marked  "Figmw  X": 


It  will  be  more  eonrenleiit  In  this  ttate* 
ment  and  in  the  opinion  to  umetlmea  apeak 
ct  tba  parties  to  tbls  appeal  as  the  **Black 
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Rock"  and  the  "Mlagara,"  instead  of  using 
their  names,  or  the  teniu  "aweUftnts"  and 

"respondents." 

The  north  side  line  of  the  Black  Rock 
claim  ts  the  south  aide  line  of  tlie  Nta«ai». 
claim.  We  do  not  pnrport  to  exactly  iadl- 
cate  on  the  diagi-am  the  position  of  the  apex 
of  the  Tein  as  It  traverses  the  two  claims. 
The  dotted  line  simply  indicates  the  general 
course  of  the  vein,  and,  as  far  as  the  pur- 
poses of  this  decision  are  concerned.  Is  cor- 
rect. The  apex  moves  across  the  Black 
Rock  claim  from  west  to  east,  and  eiwases 
the  boundary  line  between  the  two  cdahns 
«Lt  a  point  marked  A  on  the  dlagmm,  which 
te,  as  the  jury  found,  513  feet  westerly  from 
the  northeast  corner  of  the  Black  Beak, 
•which  corner  is  marked  B  on  tlie  dlagraai. 
The  east  end  Une  of  tfae  Niagara  was  otig- 
tnally  at  the  place  marked  B  D.  In  soau 
controversy  between  the  Ntagaxa  and  tlje 
Bayniond  «laltn  to  the  saat  «  compromise 
was  made  by  which  the  boundary  between 
those  two  claims  was  placed  at  a  point  about 
22A  feet  westerly  from  the  original  Niagara 
east  end  line.  This  was  called  the  "com- 
promlse  line,"  and  would  be  at  about  the 
place  as  marked  on  the  diagram  E  F.  Thla, 
however,  is  not  important  in  the  present 
suit.  The  parallelism  of  the  end  lines  of 
the  Niagara  was  not  disturbed  by  the  Ray- 
mood  compromise.  The  apex  and  strike  of 
the  vein,  having  crossed  Into  the  Nlagasa 
ground  at  the  point  marked  A,  continue 
enrtterly,  and  pass  wholly  out  of  the  Niagara 
ground  thrauj^h  the  easterly  end  line  tiiere- 
of.  It  is  Immaterial  whether  that  end  llqe 
is  the  line  B  D  or  fi  F.  The-strike  and  apex 
pass  through  each  of  them.  The  vein  dips 
to  the  south.  The  portion  of  the  apex  which 
Is  represented  by  the  line  A  G  is  wholly 
within  the  Niagara  surface  lines.  The  por- 
tion of  the  vein  below  this  part'  of  the  apel. 
In  its  downward  course  Into- the  earth.^-that 
Is  to  say,  on  Its  dip  to  tfae  south,— passes  un- 
der the  line  H  B,  which  is  the  north  side 
Hue  of  the  Black  Rock,  and  the  south  side 
line  of  the  Niagara.  We  call  this  line  a  side 
line  at  present  simply  for  convenience,  and 
not  at  a  pre-statement  of  our  views  as  to 
whether  It  must  be  considered  a  side  line  or 
an  end  line.  On  thls-portion  of  the  veln  on 
the  dip  lying  under  the  apex  A  O  the  ore 
was  found  (marked  on  the  diagram  "Ore 
Bodies")  which  was  the  subject  of  this  ac- 
tion. The  defendant  the  Black  Rock  owner 
entered  upon  this  portion  of  the  vein,  and 
extracted  the  ore  from  the  place  as  marked 
on  the  diagram.  There  was  a  coatentlon  in 
the  case  that  these  ore  bodies  were  upon  a 
vein  other  than  that  which  apeied  (If  we 
may  Invent  thla  verb)  at  A  G;  that  is  to  say, 
upon  another  vein,  the  apex  of  which  was 
on  the  Black  Rock  ground.  But  the  find- 
ings were  adverse  to  the  Black  Rock  In  this 
matter.  We  will  not  review  that  conten- 
tion. For  the  purposes  of  this  decision  the 
«re  bodies  In  question  were  upon  the 


the  apex  of  which  Is  Indicated  by  the  line 
A  6,  which  lies  wholly  within  the  Ntagam 
surface  Unas.  The  plalntUIs,  being  the  own- 
ers of  an  undivided  two-thiikU  interest  la 
the  Niogaza,  birought  this  autiou  agaiust  the 
defendantB  to  recover  tite  two-thirds  value 
of  the  ores  so  takra  tmm  the  place  above 
described.  Flalatiffs  obuuwad  Judgment  for 
$2T,242.M.  TkB  Ju«y  also  found  that  titt 
apex  of  the  v«in  In  OMUti-aversy  passed  en- 
tirely wltibJa  tbe  llwae  at  Urn  Niagara  lode 
at  the  point  markttd  A.  Judgment  was  u> 
tUsefEect,  as-w4dl  as  Car  the  amount  of  iiMuey 
named  above.  A  muiieci  for' a  new  trial  was 
denied.  The  Blaek  -Rook  people  appeal  from 
the  Judgtoeot  ABd  Xaaa  tb»  atdm  denying 
the  new  trial 

Geo.  Haldom,  Robinson  &  Stapleton.  and 
Smith  &  Word,  for  appellants.  John  F.  Fur^ 
bis,  for  respondents. 

DH  WITT,  J.  (after  stating  the  fiicts). 
This  case  was  tried  In  the  district  court  uiter 
the  dedsion  King  v.  Amy  &  Silversmith 
Min.  Co.,  9  Moot.  543,  Pac  2M,  and  be- 
fore the  reversal  of  that  decision  on  app^I 
to  the  United  States  supreme  court  115:2  U. 
S.  222, 14  Sup.  Ct  510).  The  case  was  tried 
upon  the  assumption  that  the  law  as  at- 
tempted to  be  declared  in  9  Moot  was  cor- 
rect. The  district  court  instructed  the  jury 
upon  this  theory,  and  the  Judgment  gave  to 
the  Niagara  people  the  two-thirds  value  of 
the  cure  taken  by  the  Black  Rock  east  of  the 
point  where  the  apex  of  the  vein  imssed 
entirely  into  the  Niagara  ground,  namely, 
point  A  on  the  dlagmm.  No  exceptions  to 
these  instructions  were  preserved  or  speci- 
fied so  that  they  can  now  be  reviewed.  But 
since  the  trial  of  tbe  ease  at  bar,  and  per- 
fecting the  appeal  tb  this  court,  tbe  United 
States  snpreme  court  has  reversed  our  de- 
cision In  the  Amy  &  Silversmith  Case.  The 
fidack  Rock  people  argue  that,  although  cbey 
are  not  now  in  a  position  to  urge  error  In 
the  Instructions  (that  Is  to  say,  that  which 
they  now  claim  to  be  error  by  reason  of  the 
United  States  supreme  court  decision  of  the 
Amy  &  Silversmith  Case),  still  they  can 
raise  tbe  same  point  upon  the  ground  that 
the  pleadings  do  not  support  tbe  Judgment 
Their  argument  to  this  effect  Is  that  the 
pleadings,  alleging  the  facts  as  detailed  In 
the  statement  above,  do  not  warrant  the 
Judgment  under  the  law  as  decided  by  the 
United  States  supreme  court  in  the  Amy  & 
Silversmith  Case.  In  other  words,  the  Black 
Rock  contends  that  under  that  decidou.  If 
the  Niagara  apex  leaves  the  Niagara  claim 
through  a  side  line,  as  It  does,  the  Niagara 
la  limited,  in  following  down  the  dip  of  tbe 
vein,  to  a  perpendicular  plane  drawn  down- 
ward through  that  side  line,— the  line  H  B 
'on  tbe  diagram;  whereas  tbe  district  court 
did  not  so  limit  them,  but  held  in  its  Judg- 
ment that  the  Niagara,  could  take  the  ore 
on  the  dip  of  the  v^n  undw  tbe  apex  A 
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and  «Mt  at  t&e  p(Ait  A,  altboiigfa  aoeh  Telii 
OD  ttm  Ap  vxtended  aDoOiwanl  wder  the 
Black  Bock  iwrth  side  liae.  Tbat  Is  to  ny, 
tike  district  coart  gave  Jndgmaat  In  accord- 
aaee  wUk  tbe  law  of  the  Aaay  &  BllTenmlih 
Cue.  In  D  Uoat.  'and  S4  Par.,  wMch  was  de- 
clared Dot  to  ba  tlM  law  tbe  Amy  & 
SUreaanitth  Cas*  In  1112  U.  6.  and  14  Bv^ 
Ot  Wa  wOl  ooHccda  to  tte  Black  Ruck  tint 
ttria  qoMtloo  to  taiaed  by  tha  ^oadln^B,  and 
we  Aall  in>ee«d  to-  detormlne  wketlier  the 
NiBgara  cr  tte  Blaek  Bock  cfvrm  the  ore  la. 
diqcmle  takm  fnnu  lifae  ^ca  maikcd  "Onn 
Bodtas"  on  the  dlagtam. 

Wle  abaU  not  lesew  the  dlacnstfeo  of  the 
cases- vpaa  tMa-qnesUea  deddad  by  tbe  Unit- 
ed States  snpraoM  court  prior  to  May  21, 
1800,  the  data  of  our  dadsloa  of  the  Aids'  ^ 
SUTesBBoith  Qubsl  Our  beat  coostnictloB  of 
those  dechilcuia  la  flannd  In  oor  evbdon  tn 
that  caaa  Wa  thra»  mat  the  problem  wbiah 
had  ft>r  years  engaged  the  «anicet  attentton 
ot  hwyera  arho  had  to  do  wttfa  mfaiing  htl- 
gation.— 1.  e.  the  preservation  of  the  Intent 
of  the  mlofng  statntes  -when  they  are  ap- 
plied to  a  lecattan  In  vUrii  eBplorution  baa 
demonstratied  that  the  ap»  and  strilM  of 
the  v^u  do  net  paaa  tteougb  both  end  llnea 
at  the  loeatbNL  We  ganre  mxt  beat  endeavor 
and  taaeaieh  In  that  dodeion,  and  arclTed 
at  a  reaidt  wUeh  w  ««ie  wlUfaig  to  eonoede 
was  not  vrholly  in  acend  with  the  dscleiODS 
of  the  Ukrited  Statse  supreme  court  upon 
tbat  aDbjeet,  but  which  we  believed  could, 
irldk  a  TBiy  IHtie  ^Boit,  be  raecocUed  with 
tboae  deetslMia,  aad  which  we  were  wbtily 
tatlsfled  was  Ike  oUy  pvaotloabla  wonktng^ 
Bitotten  of  the  pioblam  tn  ail  its  ptaaaee, 
and  wbiob  we  were  also  wtelly  sattofled 
wsa  flUlT  within  the  Intent  of  the  United 
States  mtefa^  laws.  Uvea  with  the  pro* 
found  respwt  wMch  we,  in  common  with  aU 
courts,  entertain  for  the  dedaiona  of  tin 
United  Btatos  anprema  court,  we  think  that 
fliere  Is  no  Impsoprletr  In  sayiiv,  and  that 
tt  la  doe  to  enrsalves  to  ai^,  that,  the  lon^n 
we  dbsarva  the  daUy  operattan  ef  the  mining 
laws  In  practloal  alCataa,  the  aaere  aatlafled 
are  we  lliat  our  deelstoa  of  the  Amo'  A 
SOvenmlth  Case  was  correct  We  aoe 
Mrengtbened  la  tiilB  oplnloo  by  the  views 
of  othvr  coorta,  to  which  we  aball  b«e- 
taaCter  vefer.  Bat  the  Uxdted  States  auf- 
preme  court  Is  the  court  of  last  resort  upon 
thto  subject,  and  our  oplnlona,  ss  a  rale  of 
decMoQ,  must  be  abandon  ad  if  they  are  in 
cmfltct  with  the-daelanitlooB  of  the  anperior 
tribnnal.  If  that  oourt  had  given  no  furthv 
nttmnee  upon  thia  anhject  alnee  Ita  ded- 
alon  of  the  Amy  ft  Stlveramith  Gaae,  we 
ihoold  fiael  that  we  must,  however  relnctant- 
Jy,  desert  the  prtaielple  which  we  sought  to 
maintain  In  that  caaok  Bat,  aa  will  be  aeen 
In  the  review  at  the  caaea  below,  that  dis- 
tinguished tribunal  has  given  a  hint  that  It 
Is  wUUng  to  ceemalder  the  principle  in- 
v<Av^  Upon  that  Unt  we  fed  tbat  we  an 
fnatlfled  in  sitpioaidilng  the  subject  much 


aa  12  It  w«a  am  tutaign,  and  vtttaMit  aab~ 
Jectlag  onraelvea  to  the  odtklsm  of  JadlctaJ- 

*TM'TrtM*nllnatlfl**i 

Bnt  to  the  -SQ^ect  In  tauid.  JkM  anted 
abowe,  vn  ^11  not  go  to  the  dedatans  back 
of  ear  Aaoy  &  BHreuanUUi  epinkm.  B  Moat. 
S43,  21  PB&  aoa  We  are  aatlsfled  with  that 
diaenaalon  at  the  snbjBct,  aad  the  irevtew 
oeC  tbB-  auttierttiea  ap  to  that  date.  We  cdtall 
take  iQ>  tha  subject  as  It  has  been  developed 
aince  oor  decbrion  in  that  ease.  GEbe  hiatory 
of  the  diacussion  la  found,  clHMDhigfcallyr 
to  liie  fdtowlng  caaea:  King  v.  Amy  dt 
Silversmith  Min.  Co.  (May  21, 1B9Q)  9  Mont. 
543.  24i  Pac  200;  flfining  Oa.  r.  flwaenej- 
g«n.  16,  1898)  4  a  G.  A.  329.  S4  Fed.  2SAt 
Sing  V.  Amy  &  Snvvramlth  Mln.  Co.  ^larelb 
&,  1S94)  152  n.  8.  222.  14  Bap.  Ct  610;  Last 
Chance  Min.  Co.  v.  Tyiei  Mln.  Go.  WM>rib 
9.  1894)  9  C.  C.  A.  613.  61  Fed.  567;  Con- 
aolldated  WyominB  Qold  Mln.  Go.  Obaaa* 
pion  Min.  Ca,  03  Fed.  540;  Del  Monte  Mlnlar 
&  MiUing  Ca  v.  New  Xor^  L.  C.  Mbl.  Go. 
(March  13, 1S95)  66  Fed.  212;  iMt  Chance  Min^ 
Co.  V.  Tyler  Min.  Co.  (April  IS,  1890)  ISt  V.  &. 

15  Sup.Ct.  738.  The  uisee  cited  above  In  4 
C.  C.  A..  54  Fed.,  9  G.  G.  A.,  61  fVd.,  and  lfi7 
U.  S.,  15  Sup.  Gt,  axe  dUTennt  appeals  anA 
discussions  of  the  same  caab  In  the  Amy 
&  Silversmith  Case  the  apex  of  the  vein, 
crossed  the  dalm  aa  indicated  In  the  dlap 
gram  used  tn  tbat  opinion,  and  which  Ja  re- 
produced here,  marked  "Ffguia  2": 


ft 


Tha  vein  d^ied  to  the  nevtb.  We  bold  that 
tbe  right  at  the  Amy  &  SUvcramith  to  fol- 
low the  vdn  on  tha  ^  waa  bounded  by  a 
perpcndlcnlBr  plane  extending  into  the  earth 
at  the  pdnt  where  the  apex  croaaed  the  Amy 
ft  SllveKsmlth  north  aide  Une,  the  paint  mark- 
ed e  on  the  diagram,  Fig.  2,  and  whKth  plane 
was  parallel  to  tbe  end  llnea  of  the  Amy  & 
aiveramith  dabn.  and  extending  north  at  the 
Amy  &  Silveramith  north  side  Une^  We 
qaoted  section  2322.  Rev.  St.  U.  8^  wbtdi  to- 
as  follows:  "The  locators  of  all  mining  loca- 
Uona  *  *  *  shall  have  tbe  exdoaive  right 
of  posseaslmi  and  enjoyment  of  all  *  *  * 
veinB,  lodes  uid  ledges,  throughout  their  ei> 

Digitized  by  Google 


276 


PACIFIC  KEPORTER,  Vol.  42. 


(Mont 


tire  depth,  the  top  or  apex  of  which  ties  hi* 
flide  of  aach  enrface  lines,  extended  down- 
ward vertically,  although  such  Telne,  lodes  or 
ledges  may  so  far  depart  trom  a  perpendicu- 
lar In  th^  course  downward  as  to  extend 
outside  the  vertical  ^de  lines  of  such  surface 
locations.  But  their  right  of  possession  to 
such  outside  parts  of  such  veins  or  ledges 
shall  be  confined  to  such  portlcsis  thereof  as 
lie  between  vertical  i^aues,  diawn  downward, 
us  above  described,  through  the  end  lines  of 
their  locations,  so  continued  In  their  own  di- 
rection that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges."  We 
then  said:  "As  said  by  Mr.  Justice  Field  (Iron 
iSilver  MIn.  Co.  v.  Elgin  Mining  &  Smelting 
Co.,  118  U.  S.206,  6  Sup. Ct  1177):  ThU  section 
appears  suflttciently  clear  mi  Its  face.  There 
Is  no  patent  or  latent  ambiguity  in  It 
•  •  •  The  difficulty  arising  from  the  sec- 
tion grows  out  of  its  application  to  claims 
where  the  course  of  the  vein  is  so  variant 
from  a  straight  line  that  the  end  lines  of  the 
surface  location  are  not  parallel,  or,  If  so, 
are  not  at  a  right  angle  to  the  course  of  the 
vein.*  We  may  add  to  these  words  that  fur- 
ther difficulties  arise  when  we  are  obliged  to 
apply  the  statute  to  facts  not  wholly  within 
its  contemplation.  If  a  mining  location  be 
made  regularly,— made  so  that  the  strike  of 
the  vein  crosses  the  locati(»i  from  end  line  to 
ead  line,  and  at  right  angles  to  said  end  lines, 
—there  is  nothing  In  the  statute  to  construe 
or  Interpret  Mining  Co.  t.  Tarbet,  98  U.  S. 
4G&;  Iron  SUver  Min.  Co.  v.  Elgin  Mining  & 
Smelting  Co.,  118  U.  S.  205.  6  Sup.  Gt  1177; 
Argentine  Mln.  Co.  v.  Terrible  Afln.  Co.,  122 
U.  S.  485,  7  Sup.  Ct  1356.  'There  is  no  pat- 
ent or  latent  ambiguity.*  But  when  veins  or 
their  strikes  cross  the  side  lines,  or  a  side  line 
and  end  line,  at  all  conceivable  angles,  dif- 
ficulties confront  the  courts  that  can  best  be 
met  by  legislative  aid.  Until  such  aid  is  In- 
voked, the  courts  must  f(^ow  the  statute  and 
previous  construction  as  closely  as  the  vary- 
ing facts  will  permit.  Iron  Silver  Mln.  Ca 
T.  Elgin  Mining  &  Smelting  Oa.  118  U.  S. 
20S,  6  Sup.  Ct  1177.  The  history  of  mhdng 
has  inroven  that  the  law  of  May  10,  1872, 
and  amendments  thereto,  do  not  afford  dear, 
adequate,  and  simple  8<^uU<»  for  maam  of  the 
practical  cwdltlonB  that  arise  In  the  develop- 
ment of  the  mining  Industry.  Tbe  case  at  bar 
is  a  notable  instance.  It  is  a  first  Impression 
In  this  court  and  all  other  appellate  courts." 
After  stating  what  we  nnd^tood  to  be  the 
meaning  of  the  words  "dip,"  "strike,"  etc.,  as 
used  by  miners  and  In  the  decisions,  we  fur- 
ther said:  "The  United  States  mineral  law 
sires  to  the  miner  the  whcde  of  every  vein 
the  apex  of  which  lies  within  his  surface  ex- 
terior boundaries,  or  which  lies  within  per- 
pendicular planes  drawn  downward  Indefi- 
nitely on  the  lines  of  those  boundaries.  The 
miner  may  follow  the  dip  •  •  •  wherew 
It  goes,  [woTlded  he  lias  the  apex  as  a  basis 
of  <^>eraUon,  and  that  he  does  not  cross  the 
Tertical  planea  at  the  end  llnea.  Hie  intsot 


of  the  statute  Is  to  give  the  miner  a  section 
or  block  ot  the  vein  of  a  length  on  the  strike 
which  Is  equal  to  the  length  of  the  apex  ly- 
ing within  the  exterior  vertical  bounding 
planes  of  the  location,  and  of  a  depth  as  far 
as  he  desires,  or  is  able  to  work  downward; 
and  at  the  most  remote  depth  attained  he 
shall  have  the  same  number  of  fe^  on  the 
strike  as  be  had  at  the  apex.  Iron  SUvk" 
Min.  Oo.  T.  Elgin  Mining  &  Smiting  Co.,  118 
U.  S.  206,  6  Sup.  Ct  1177."  We  hare  always 
been  of  <vlnlon  that  this  Is  the  keynote  ol  the 
hiterpretation  of  secticm  2322,  Rev.  St  U.  S.; 
that  is  to  say,  if  the  mln^  has  the  apex  In 
his  location,  he  Is  to  have  the  vein,  and  he 
has  as  niuch  length  of  the  vein  on  tbe  strike, 
no  matter  how  deep  he  may  go  In  the  dip,  as 
he  has  Iraigth  of  apex  within  his  surface 
lines,  whether  that  apex  reaches  the  surface 
or  Is  found  beneath  the  same,  within  the 
planes  of  his  exterior  boundary  lines  extend- 
ing downward  perpendicularly.  This,  in  our 
opinion,  is  what  section  2322  says  In  plain 
language 

Continuing  further  In  the  Amy  &  Silver- 
smith  Case,  we  said:  "It  seems  that  such 
grant  by  the  statute  to  the  miner,  in  view 
of  the  geological  facts  and  history  of  veins, 
and  particularly  their  almost  nnlversal  ten- 
dency to  depart  from  a  perpendicular  In  their 
course  downward,  was  deemed  to  secure  to 
him  a  more  satisfactory  titie  than  he  would 
obtain  If  he  were  comp^ed  to  locate  a  par- 
allelogram on  the  surface  of  the  earth,  as  un- 
der the  Spanish  mining  law,  and  take  all  and 
only  that  ptxtlon  of  the  solid  cont^ts  of  the 
earth  Included  In  a  paralldc^lpedon  formed 
by  dropping  voitlcal  planes  downward  on  tbe 
line  of  each  side  of  such  parallelogram;  and 
the  Intent  of  the  statutory  grant  of  section 
2322  Is  that  the  miner  may  follow  his  vein 
on  the  dip,  but  not  on  the  strike.  If  It  de- 
Iiarts  from  the  paralldoplpedMi  Indicated. 
Therefore,  If  the  miner  locates  his  claim  reg- 
ularly,—that  Is,  as  tbe  statute  contonplates 
that  he  will,— be  has  all  that  the  statute  in- 
tends to  give  him.  See  cases  cited  supra. 
If  he  *wlU  not  or  cannot  make  the  explora- 
tions necessary  to  ascertain  the  true  course 
of  the  vein,  and  draws  his  end  lines  ignorant- 
ly,  he  must  bear  the  consequoices'  (Ircw  Sil- 
ver Mln.  Oa  V.  Elgin  Mlnhig  &  Smelting  Ca, 
118  U.  S.  207,  6  Sup.  Ct  1177);  that  Is.  he 
takes  less  of  the  apex  and  strike  than  he 
would  obtain  by  a  regular  locatitm,  and  con- 
sequently less  of  the  dip."  We  are  still  of 
opinion  that  the  loss  which  a  mln^  should 
suffer  If  he  is  obliged  to  make  his  location  be- 
fore he  can  trace  the  apex  and  strike  of  tbe 
vein  for  Its  whole  distance,  and  thus  makes 
his  location  irregularly,  should  be  the  loss  of 
so  much  length  of  the  v^n  on  the  strike  as 
by  his  Irregular  location  he  has  failed  to 
observe  the  length  on  the  apex.  If  this  be 
the  c<BiBequence  which  he  Is  to  suffer  by  rea- 
son of  his  Irregular  location,  he  loses  simjdy 
that  which  he  failed  to  tocate,  and  he  does 
BOt  lose  tbe        of  whleh  he  has  located  the 
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apex,  niat  be  Is  to  faa^e  tbe  rtltn  when  be 
bas  the  apex,  we  bdleve  la  tbe  Intent  of  tbe 
mlnliw  biw.  BeT.  St  U.  S.  S  2322.  We  said 
fartiier  In  the  Amy  ft  SUrenmltb  Gaae:  "Bat 
bi  order  tor  tbe  miner  to  make  fals  location 
In  exact  conformity  with  the  Intent  ttf  tbe 
law,  he  must  know,  wboi  be  fixes  bfe  ex- 
terior bonndarlea,  what  the  tine  strike  ot  the 
rein  la.  If  be  knows  this,  he  will  locate  so 
that  the  strike  shall  pass  throngb  tbe  middle 
of  each  end  line,  learlnc  300  feet  of  surface 
ui  each  side  of  the  Teln.  Bnt  the  tme  strike 
Is  often  ascertalnaUe  <xily  after  Immense 
sums  of  money  are  expended  In  development. 
He  has  20  days,  under  our  statute,  to  deta> 
mine  this  Important  matter,  which  may  take 
years  to  fully  danoastratew  If  in  this  help- 
less ccNodltlon  tbe  prospector  commits  an  w 
ror  of  geological  judgment,  and  upon  such  er- 
ror he  eqiends  the  tidl  ctf  years,  and  that  tolU 
has  wrougbt  its  reward,  we  are  of  opinion 
that  the  statute  should  be  so  amstmed  as 
win  come  tbe  nearest  to  giving  to  him  that 
whoia  section  or  block  of  tbe  vein  which  we 
have  above  Indicated  that  It  Is  the  Intent  that 
be  shall'  bave^  as  Is  consistent  with  the 
amonnt  of  apoc  which  he  bas  happened  to 
tecnre  by  his  surface  lines,  and  their  planes 
extended  downward."  We  then  proceeded  to 
review  the  contentions  (tf  counsd  In  the  cas^ 
and  to  diHowss,  as  we  undmtood  thm,  the 
three  leading  cases  In  the  United  States  sti- 
in«me  court,  namdy:  Mining  Co.  v.  Taibet 
(the  Flagstaff  Case)  88  U.  S.  403;  Iron  Sil- 
ver Mln.  Co.  V.  Elgin  Mining  &  Smelting  Ca 
(the  Horseshoe  Case)  118  U.  S.  196,  6  Sup. 
Ct  UT7;  Azgentbu  MIn.  Oo.  v.  Terrible  Mln. 
Oo,  122  U.  &  478»  7  Sup.  Ot  135&  We  then 
offered  the  fbllowlng  Bolutl«i  of  the  problem, 
and  decided  the  case  upon  the  principle,  as 
found  on  page  675  of  8  Mont  and  psge  20(K 
21  Paa,  as  follows:  ^TTtaese  three  United 
States  cases  have  cmnpelled  that  court  to  en- 
dearw  to  cast  Into  tbe  Procrustean  bed  of 
the  statute  Individuals  that  strained  the  m<M 
Into  which  they  were  forced.  But  we  be- 
Ueve  that  we  may  legltlmatdy  conclude  from 
those  cases  that  In  tbe  facts  now  befwe  us, 
tbe  principle  Is  that  tbe  north  side  line  of  the 
Amy  terminates  tbe  strike  of  the  vein,  and 
that  the  dip  must  be  controlled  by  the  planes 
ot  tbe  OTlglnal  end  lines.  Tbe  Amy  people 
may  follow  tbelr  dip  north  of  their  north  side 
line;  but  only  as  It  lies  between  the  planes  of 
their  end  lines,  as  below  c<ni8ldered.  Tbe  ob- 
ject of  parallellnn  in  tbe  end  lines  is  that  tbe 
locator  may  have  his  full  section  of  the  lode 
In  its  entire  depth.  But  the  determination 
of  the  strike  of  the  Amy  at  a  point  on  the 
side  line  deprives  them  of  tbe  dip  northwest 
of  that  point  because  the  dip.  In  that  por- 
tion, lies  under  the  apex  ot  the  Non-Consoli- 
dated. Tbe  law  Intends  that  the  plane  of  the 
end  line  shall  operate  as  a  boundary  to  tbe 
dip,  and  so  opoate  at  tbe  point  where  tbe 
strike  Is  ended.  If  tbe  strike  reached  tbe 
original  end  line,  as  In  a  r^lar  locatlmi, 
tbe  bounding  plane  would  there  operate  upon 


tbe  dip.  If  the  strike,  by  reason  of  its  go- 
ing out  of  a  side  line,  falls  short  of  reaching 
the  original  end  line  plane,  that  plane  must 
take  effect  where  tbe  strike  in  fact  cnda; 
that  is,  at  a  point  on  tbe  side  line  (p<rfnt  e. 
Fig.  2),  and.  If  it  takes  effect  there,  its  par- 
allelism must  not  be  destroyed.  We  there- 
fore have  the  bounding  plane  opwatlng  at 
the  paint  where  tiie  apex  leaves  tbe  nattu 
side  line^  and  operating  parallel  to  tbe  east 
'end  llnev  and  retaining  Its  parallelism  as 
originally  marked  on  the  ground.  It  is  not 
a  new  line  or  plane,  or  one  judicially  con- 
structed. It  is  determined  by  tbe  location 
lines  on  the  surtece.  Thwe  Is  never  any  re* 
adjustment  according  to  subseqnrait  devdop- 
ments.  Tbe  parall^lsm  of  tbe  «id  line 
planes  is  fixed  by  location,  and  never  varies 
The  point  of  departure  of  the  strike  from  the 
surface  lines  fixes  the  point  whan  tbe  end- 
line  plane  la  to  pettorm  Ito  functions,  wheth- 
er that  departure  be  at  an  end  line,  as  con- 
temphited  by  the  statute,  or  whether  accident 
has  fixed  it  at  a  point  on  a  side  Una  Com- 
plications are  scAuUe  upon  this  thewy.  The 
intoit  of  the  statute  seems  to  be  secured." 
As  noted  In  the  Amy  &  Silvrannlth  Case,  the 
difficulties  arise  In  applying  the  United  States 
mining  statutes  to  accidentally  Irregular  loca- 
tions; that  Is,  locations  where  It  is  develop.- 
ed  in  tlm^  and  by  explraatiuis,  that  the  apex 
and  strike  pass  through  the  side  lines,  or  • 
side  line  and  an  end  line  (as  In  tbe  case  at 
ba^,  or  enter  and  paw  oot  oS  the  same  side 
line.  We  essayed  in  that  case  a  st^ution  of 
this  difficulty  which  could  be  ai^lied  to  ev-' 
ety  Irregularity,  and  which  would  secure  ob- 
soluto  uniformity  In  all  compUcatitms,  and 
give  to  every  mining  location,  as  the  stetute 
Intended  and  declared,  the  whole  vein.  In  Its 
whcde  depth,  to  the  extent  of  the  lengtb  oC 
tiie  apex  which  was  located.  We  thought 
that  we  had  accomplished  that  result  With 
du^  deferoace  to  those  who  have  differed 
from  us,  we  think  so  stIU. 

The  luinclple  which  we  sought  to  main- 
tain In  the  Amy  ft  Sllversmlth  Case  found 
Its  first  approval  In  an  appellate  court  In 
Mining  Co.  V.  Sweeney,  4  C.  a  A.  329,  54 
Fed.  284.  In  that  case  tbe  United  Stetes 
circuit  court  of  appeals,  Ninth  circuit  dis- 
cussed the  extrahiteral  righte  of  a  Iocati(H» 
where  tbe  apex  and  strilce  passed  througb 
a  side  line  and  an  end  line.  The  situation 
differed  from  that  of  the  Amy  &  Silversmith 
Case,  as  in  that  case  the  apex  and  strike 
passed  through  both  side  lines.  But  we 
understand  that  the  circuit  court  of  appeals 
approved  the  principle  of  our  decision  in  the 
Amy  &  Silversmith  Case,  tor  the  opinion  by 
Judge  Hawley,  a  vet«un  lawyer  and  judge 
in  the  mining  regions,  sayitf:  "Here  the  loca- 
tion of  the -Tyler  was  properly  made  in  the 
form  of  a  parallelogram  along  the  course  of 
the  lode  or  vein.  The  lode  extends  fiwm 
the  northwesterly  end  line  for  a  distance  of 
nearly  1,100  feet  within  tbe  side  lines  of  the 
surface  location,  and  then  so  changes  its 
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■COUTH  «a  to  mm  tb»  wBiMkettf  aUle  Bus 
into  tlie  Last  Chance  tocfttlos.  The  learneA 
Jnstioe  who  wrote  the  t^bUoii  In  the  Hoise- 
ehoe  Case  (Iron  SUver  Uln.  Oo.  Bil|^ 
Htailng  &  Smelting  Co.,  sapra),  when  he  salfl 
that  tiie  paraUellsm  <ft  the  end  Uses  la  es- 
Boitlal  to  the  existence  of  any  right  In  the 
locator  or  patentee  to  follow  his  vein  outside 
of  the  Tertical  planes  drawn  ttironsb  ttie 
sMe  lines.'  did  not  mean  that  ft  was  esBen-. 
tlal  to  soch  right  that  the  lode  ^onld  ex- 
tenA  in  Its  length  from  one  end  line  to  the 
other  of  the  location.  If  the  U>de  In  qnea- 
tton.  Instead  of  extending  Into  the  Last 
Ohaace  location,  had  abmptly  broken  off 
within  the  surface  lines  of  the  TyUr,  near 
the  point  frtiere  In  fkct  it  crossed  the  line, 
tiiere  cotdd  certaliUy  be  no  qneation  as  to 
the  rlgtat  of  the  Tyler  to  tbHow  the  lode  or 
Tdn  In  its  downward  course  for  Its  entire 
depth  otrtslde  of  the  vertical  planes  drawn 
throng  lite  side  Hnea.  Tlie  fact  that  It  con- 
tinned  Its  course  and  crossed  the  side  lines 
does  not  In  any  manner  change  this  prin- 
•clple.  In  either  ease  the  locator  is  entitled 
to  the  same  rlghtB.  In  snch  cases  Uie  end 
llnra  are  not  necessarily  those  which  are 
maifeed  on  tiie  gronnd  ae  such.  An  end  line 
may  be  drawn  at  the  point  where  the  lode 
BJ)mptly  terminates  within  the  surface  lines, 
w  at  the  point  where  t3ie  apex  of  the  lode 
crosses  the  side  line  of  the  surface  loca- 
tion. This,  upon  jirlnclple,  Justice,  and  au- 
-tfaorlty,  ft  seems  to  ub.  Is  the  only  reasona- 
ble construction  that  can  be  given  to  the 
statute.  Whenever,  and  In  whatever  man- 
ner, this  point  has  bem  presented  by  any 
■similar  facts,  the  rulings  of  the  courts  have 
been  stfbstantlally  In  accordance  with  the 
views  we  have  expressed.  Golden  Fleece 
O.  &  S.  M.  Co.  V.  Gable  OonsoL  G.  &  S.  M. 
Co.,  12  Nev.  313;  Doe  v.  Sanger,  83  CaL  203, 
■23  Pac.  S65;  Kabn  v.  Mining  Co.,  2  Utah, 
174;  Kln^  V.  Amy  ft  Silversmith  MIn.  Co., 
D  Mont.  643,  24  Pac.  200.  In  the  case  last 
dted  ttie  lode  crossed  the  surface  lines  with- 
out reaching  either  end  line  as  marfced  on 
the  surface,  and  the  court  held  that,  wh6re 
a  lode  or  vein  crosses  the  side  line  of  a  lo- 
cation, the  strike  is  terminated  by  the  plane 
of  such  side  line,  and  the  right  to  follow  the 
vein  on  its  dip  Is  determined  by  a  vertical 
plane,  parallel  to  the  end  lines,  drawn  down- 
ward, and  which  takes  effect  at  a  point 
where  the  apex  Intersects  the  side  line.  The 
court,  in  its  opinion,  after  reviewing  the 
'Elagstaff  Case,  08  U.  8.  463;  the  Ai^entlne 
Case,  122  n.  S.  478,  7  Sup.  Ct.  13.50;  and 
the  Horseshoe  (^se,  118  U.  S.  208,  6  Sup.  Ct 
1177,— and  pointing  out  the  differences  ex- 
isting between  them  and  the  Amy  Case,  and 
stating  the  various  contentions  of  counsel, 
«ald:  •  •  The  opinion  of  Judge  Haw- 
ley  then  quotes  the  Amy  &  SllTcrsmlth  Case 
Hi  Mont  and  24  Pac.)  as  to  the  principle 
therein  announced.  That  case  went  back 
for  trial,  and  appeared  again  In  the  circuit 
court  of  appeals  as  the  Last  Chance  Mln. 
Ga  T.  Tyler  Mln.  Go.  (April  0,  1894)  9  C.  G. 


A.  813,  Gl  Fed.  557^  and  In  the  opinion  the 
court  adhered  to  the  principle  of  the  Amy 
ft  BUversmith  Cua  In  the  meantime  the 
Amy  ft  ^vemnlth  Case  had  been  revosed 
tile  United  States  supreme  court  March 
fi,  1884  (152  U.  a  22B,  14  Sup.  Ct  510>.  But 
flat  dedslon  Is  not  mentioned  in  the  Last 
Chance  Gase  (B  a  C.  A.  and  61  Fed.),  and 
does  not  seem  to  have  been  oonsldez«d  by 
tiie  circuit  court  of  anieals.  That  court 
said:  "Tbm  right  of  each  party  to  follow 
the  lode  on  its  atrik»  or  true  course  length- 
wise la  terminated  at  the  point  where  the 
lode  crossea  the  side  Hue  of  the  T^ler  and 
last  Chance  locations;  but  each  company 
would  haTO  tbe  tlgbt  to  follow  Ibe  lode,  the 
top  or  apex  of  which  Is  within  Its  surface 
lines,  on  Its  dip,  not  upon  its  strike,  upon 
a  vertical  plane  drawn  downward  parallel 
to  the  end  Une,  at  the  point  where  the  strike 
of  the  lode  ended;  that  is,  at  the  point 
where  tbe  lod^  In  its  laigthwise  course.  In- 
tersects the  side  lines  of  the  claims.  Tbe 
l^ler  would  be  entitled  to  all  that  portion 
of  the  lode  that  lies  westeriy  of  such  verti- 
cal line  drawn  downward,  and  tbe  ■  last 
Chance  would  be  entitled  to  all  that  portion 
of  the  lode  easteriy  of  said  line."  See.  also. 
Consolidated  Wyomint;  Gold  Mln.  Go.  v.  Ghain- 
plw  Mln.  Co.,  03  Fed.  540. 

As  the  United  States  Amy  ft  ^versmlth 
decision  was  not  menUoued  In  8  G.  G.  A. 
and  61  Fed.,  although  preceding  It  in  time; 
we  may  treat  the  United  States  declshm  as 
being  subsequ^t  In  that  case,  after  stat- 
ing the  facts  and  the  contentions,  the  Unit- 
ed States  supreme  court  said:  "Section  2322, 
cited  above,  declares  that  the  locators  of 
an  mining  locations  shall  have  the  exclu- 
sive right  of  possession  and  enjoym^t  of  all 
the  BorfAce  Included  within  the  lines  of  their 
Iucatl<m;  and  also  the  exclusive  right  of 
possession  and  ^oyment  of  all  veins,  lodca, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  of  such  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  In  tbeir 
course  downward  as  to  extend  outside  the 
vertical  side  lines  oi  said  surface  location. 
The  surt&ce  side  lines,  extended  downward 
vertically,  therefore  determine  the  extent  of 
the  claim,  except  when  in  Its  descent  the 
vein  passes  outside  ot  them,  and  the  out- 
side pMTtlons  are  to  lie  between  votlc&l 
planes  drawn  downward  through  the  end 
lines.  The  difficulty  In  the  present  case 
arises  from  the  course  ot  the  vein  or  lode 
upon  which  the  Amy  location  was  made. 
It  is  evident  that  what  are  called  side  lines 
of  the  location,  as  shown  In  the  diagram, 
are  not  such  in  fact,  but  are  end  lines.  Side 
lines,  properly  drawn,  would  run  on  e&ch 
side  of  the  course  of  the  v^  or  lod^f'disr 
tant  not  more  than  three  hundred  ferjh  from 
the  middle  of  such  vein.  In  the  AjSfoi;  dalm 
the  lines  marked  as  side  lines  pd  cioss  the 
course  of  the  strike  of  the  vtiln,  t|0(,nd  do  not 
run  parallel  with  It  They,  then  jfore^  con- 
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stitate  end  lines.  It  Is  trae  tbe  lines  are  not 
drawn  wltb  tbe  strict  care  and  accuracy 
contemplated  by  tbe  statute,  and  wblcb 
could  only  bave  been  done  wltb  more  pac- 
fect  kiKTWledipe  of  tlie  tme  course  or  strike 
tbe  Ttttn  from  farther  developmente.  But, 
as  was  Mid  In  tbls  court  In  Iron  Silver  Alln. 
Co.  T.  Elgin  Miulns  A  Smeltlnc  Co.,  118  U. 
S.  196,  6  anp.  Ct.  1177:  'If  tbe  first 
locat«»  wiU  not  or  canaot  make  tbe  ezplora- 
XiooB  necessary  to  asc^laln  tbe  true  course 
of  tbe  Teltt,  and  draws  bis  end  llnea  igno* 
rantly,  he  must  t>ear  tbe  consequences.'  Tbe 
court  cannot  become  a  locator  for  tbe  mining 
claimant,  and  do  for  him  what  be  alooa 
sbould  do  for  himself.  Tbe  most  that  the 
court  can  do,  where  the  lines  are  drawn  in- 
accurately and  irregnlarly,  la  to  give  to  tbe 
miner  such  rights  as  bis  imperfect  locatioa 
warrants  under  the  statute.  It  cannot  re- 
locate bis  claim,  and  make  new  side  lines 
cr  end  lines.  Where  it  finds,  as  In  this  case, 
that  what  are  called  side  fines  are  In  fact 
end  lines,  tbe  oonrt,  In  deterndnlng  bla  lat- 
eral rl^ti,  win  treat  sach  side  lines  aa 
end  lines  and  such  end  lines  as  side  lines; 
but  tbe  court  cannot  make  a  new  location 
tor  him,  and  thereby  enlaxi;e  his  rights. 
He  most  stand  upon  his  own  location,  and 
can  take  only  what  it  will  giro  him  under 
tbe  law.  Acting  upon  tbls  prlDdpIe,  there 
Is  no  latosl  right  to  tbe  bolder  of  tbe  Amy 
.  claim  by  wblcb  he  can  follow  Its  rein  Into 
tbe  Noii-Ck>n8e41dated  dalm.  Mistakes  in 
drawtDg  tbe  lines  of  a  location  can  only  be 
aTolded,  as  said  In  tbe  case  citedf  by  post- 
poning tbe  marking  of  tbe  boundaries  until 
soffitdent  explorvtlMis  are  made  to  ascertain, 
as  near  as  possible,  tbe  course  and  db^ectlon 
<rf  tbe  Tetn.  •  •  •  Bren  then,'  tbe  court 
added,  *wlth  all  the  care  possible,  tbe  end 
lines  marked  on  tbe  surface  will  often  vary 
greatly  from  a  right  angle  to  tbe  true  course 
ot  tbe  Tein;  but,  whatever  InconToaieuce  or 
hardship  may  thus  happen,  It  is  better  that 
tbe  boundary  planes  sbould  be  definitely  de* 
term  In  ed  by  tbe  lines  of  tiie  surface  location 
than  that  they  should  be  subjected  to  per- 
petual readjustment  according  to  sobterra- 
nean  derelf^innents  subse(iu€sitly  made  by 
mine  workers.  Bucb  readjustments  at  every 
dlscoTMy  of  a  change  In  tbe  cmrrse  of  the 
yeln  would  create  great  uneertalnty  In  titles 
to  mining  claims.'  Applying  tbls  doctrine  to 
the  case  before  as,  it  follows  that  tbe  vein 
In  controversy,  the  apex  of  which  was  with- 
in the  surface  lines  of  tbe  Amy  claim,  did 
not  carry  the  owner's  right  beyond  the  ver- 
tical plane  drwwn  down  tbrongta  the  north 
side  line  of  tbat  claim.  The  Amy  claim  had 
DO  lateral  right  }jy  vtrtne  of  the  extensloa 
of  the  vein  through  what  was  called  the 
north  aide  line  of  its  claim,  as  tbat  side  line 
so  called  was.  In  fact,  one  of  Its  end  linesi" 

We  miderstand  that  the  United  States  su- 
preme court  not  only  reversed  our  judgment, 
but  discarded  as  untenable  the  principle  up- 
«n  which  we  pronoimced  it   This  dedalon 


was  received  with  regret,  not  only  by  the 
bench  and  bar  in  tbe  mining  regions,  but  by 
both  practical  and  scientific  miners.  The  re- 
gret was  greater  in  tbat  the  decision  ema- 
nated from,  as  we  said  In  tbe  Amy  &  SUver- 
smltb  Oase,  "Mr.  Justice  Field,  tbe  judicial 
fathw  of  tbe  mining,  law  In  the  United 
Stata^"  a  jurist  who  has  lUumlnated  tbls 
topic  of  tbe  law  by  not  only  his  profound 
learning,  but'  by  his  practical  experience  In 
mining  affalrsL  As  an  indication  of  the  re- 
luctance with  whleb  courts  inferior  to  that 
of  tbe  United  States  supreme  court  have  ac- 
cepted the  reversal  of  the  principle  of  the 
Amy  &  Silversmith  Case,  we  notice  the  case 
of  Del  Monte  Mining  &  Milling  Co.  v.  New 
York.  &  li.  C.  Mln.  Co.  (Clr.  Ot  D.  Colo.; 
March  IS,  1895)  66  Fed.  212.  In  that  oase 
tha  court  had  before  It  the  conditions  of  an 
apex  and  strike  passing  through  an  end  line 
and  side  line.  Judge  Hallett,  District  Judge, 
to  whom  cosrts  and  counsel  in  the  mining 
r^ons  are  greatly  indebted  for  bis  learn* 
ing,  which  has  been  applied  to  this  class  of 
litigation,  said:  "If  tbe  strike  of  the  lode  hi 
tbe  New  York  location  kept  Its  course  from 
end  to  end  of  tbe  loeatlon,  tbe  right  to  follow 
the  lode  outside  tbe  location  would  not  be 
denied.  As,  however,  it  departs  on  Its  strike 
from  tbe  location  on  tbe  east  side,  and  not 
from  the  north  end.  It  is  said  that  the  claim 
has  no  end  lines,  or,  at  all  events,  none  that 
can  be  recognized  as  limiting  the  right  to 
any  part  of  the  vein  outside  of  the  exterior 
lines  of  tbe  claim.  Tbls  is  asserted  as  a 
proposition  of  law  dednclble  from  several 
decisions  of  tbe  supreme  coui*t  tbat  tbe  lines 
of  a  location  crossed  by  tbe  apex  of  a  vein 
on  Its  strike  shall,  as  to  such  vein,  be  re- 
garded as  end  lines,  whatever  their  position 
may  be;  and.  If  this  proposition  be  accepted, 
the  south  end  line  and  east  side  line,  Inter* 
sected  by  tbe  outcrop  of  this  lode,  are  not 
parallel  to  each  other,  as  demanded  by  sec- 
tl<»t  2320  of  the  Revised  Statntes.  This, 
however,  has  not  been  tbe  Interpretation  of 
law  In  the  supreme  court,  or  In  any  court,  so 
far  as  we  are  advised.  It  Is  true  that  In  the 
Flagstaff  Case,  -88  U.  S.  468,  and  recently  In 
tbe  Amy  &  Silversmith  Case,  152  U.  S.  228. 
14  Sup.  Ct  DIO,  tbe  SQpreme  court  declared 
that  tbe  side  lines  of  a  location  shall  be  end 
lines  wbenever  the  lode,  on  Its  strike,  crosses 
snch  lines;  but  these  decisions  do  not  affirm 
tbat  all  lines  of  a  location  crossed  by  a  lode 
on  Its  strike  shall  be  sod  lines.  Tbe  moat 
that  can  be  deduced  from  them  is  that  oppo- 
site lines,  parallel  to  each  other,  when  cross- 
ed by  the  lode,  shall  be  end  lines.  The  case 
presented  Is  not  within  the  principle  of  these 
decisions.  We  h&Te  a  lode  extending  on  its 
strike  on  the  general  course  of  the  locaUtui, 
and  wlthtai  Its  side  lines  a  distance  of  1.070 
feet  It  Is  conceded  that  the  south  end  line 
of  tbe  location  is  wtil  placed,  and  all  parts 
of  the  lode  oovered  by  the  location  are  with 
In  tbe  end  lines  as  fixed  by  the  locator.  The 
difficulty  arises  from  the  (drcnmstanm  that 
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the  location  extends  In  a  northerly  direction 
about  280  feet  beyond  the  point  where  the 
lode  diverges  from  the  side  line.  No  reason 
Is  perceived  for  saying  that  this  mistake  In 
the  length  of  the  location  should  defeat  the 
right  to  follow  the  vein  on  its  dip  otitalde  the 
location.  It  Is  said  that  we  cannot  mate  a 
new  end  line  at  the  point  of  divergence  or 
elsewhere,  because  the  court  cannot  make  a 
new  location,  or  in  any  way  change  that 
made  by  the  parties.  Iron  Silver  Min.  Go. 
T.  Elgin  Mining  &  Smelting  Co.,  118  U.  S. 
106.  6  Sup.  Gt  117T.  This,  however,  is  not 
necessary.  We  can  keep  within  the  end 
lines  fixed  by  the  locator  in  respect  to  any 
extralateral  right  that  may  be  recognized 
without  drawing  any  line;  and,  if  there  be 
magic  in  the  word  'line,'  it  will  be  better  not 
to  use  it  In  this  Instance,  as  In  most  con- 
troversies between  adjacent  owners,  it  is 
necessary  to  ascertain  what  part  of  the  lode 
Is  within  the  New  York  location,  and  this, 
according  to  the  map,  appears  to  be  1,070 
feet  At  all  points  on  the  dip  of  the  lode  In- 
to the  mountain  westwardly  we  can  ascer^ 
tain  the  length  of  the  lode  within  the  end 
lines  by  measuring  the  same  distance  from 
the  south  end  line  produced.  In  this  pro- 
ceeding there  is  no  departure  from  the  end 
lines  of  the  New  York  location  as  fixed  by 
the  relator,  and  there  la  no  new  line  of  loca- 
tion drawn  (or  any  purpose  whatever.  We 
keep  entirely  within  the  end  line  of  the  lo- 
cation as  required  by  the  statute,  and  the 
circumstance  that  we  are  somewhat  short 
of  the  north  end  line  does  not  in  any  way 
afi!ect  the  principle  to  be  followed  In  constru- 
ing the  statute.  The  same  rule  would  be 
adopted  If  the  lode  were  physically  shorter 
than  the  location.  Let  it  be  assumed  that 
upon  a  lode  of  the  length  of  1,000  feet  <which 
Is  not  an  extraordinary  occurrence)  a  loca- 
tion shall  be  made  of  the  length  of  1,500 
feet  extending  2S0  feet  In  each  direction  be- 
yond the  ends  of  the  lode.  Would  any  one 
deny  the  right  of  the  locator  to  follow  the 
lode  within  his  end  lines,  upon  the  ground 
that  the  lode  did  not  come  to  either  of  such 
lines?  I  think  not  The  case  Is  not  differ- 
ent when  the  lode  intersects  one  end  line  and 
not  the  other,  but  keeps  within  the  location 
for  a  considerable  distance.  In  that  case, 
as  In  the  accepted  case  of  a  lode  traversing 
the  location  from  end  to  end,  the  locator 
ought  to  be  allowed  to  follow  his  lode  Into 
adjoining  territory  so  far  as  he  may  within 
Ills  end  lines,  and  so  far  as  he  holds  the 
loutcrop  in  his  location.  Upon  this  construc- 
Ition  of  the  statute  respondent  is  entitled  to 
so  much  of  the  lode  upon  its  dip  as  lies  be- 
tween the  south  compromise  line  and  the 
point  of  divergence  of  the  apex  of  the  vein 
from  the  New  York  location."  It  Is  also 
true  that  In  Judge  Hallett's  case  the  facts 
differed  from  the  Amy  &  Silversmith,  In 
that  the  apex  crowed  a  side  line  and  an  end 
line.  Instead  of  two  side  lines,  as  in  the  Amy 
&  Sllveramlth  Case.   But  Judge  Hallett  ap- 


plied the  principle  of  the  Amy  &  SUversmiili. 
and  he  so  applied  it  after,  as  we  understand, 
the  United  States  supreme  court  liad  repudi- 
ated It 

One  mwth  after  Judge  Hallos  dedslcHi— 
that  Is,  on  April  IS,  189&— ap[>eared  the  deci- 
sion In  the  United  States  supreme  court  in 
Last  Chance  Mln.  Co.  v.  Tyler  Biln.  Co.,  the 
case  which  we  have  formerly  enconnt^^  In 
51  Fed.,  4  0.  a  A.,  and  61  Fed.,  9  O.  O.  A. 
See  157  U.  S.  683,  15  Sup.  Ct  733.  The  case 
was  decided  In  the  United  States  su[H^e 
court  without  it  being  necessary  to  treat  the 
question  ot  the  apex  and  strike  passing 
through  an  end  line  and  a  ride  line.  But  as 
to  this  matter  the  court  said:  "Our  conclu- 
doDS  In  this  respect  obviate  the  necessity  for 
consldeilng  another  very  interesting  and  some- 
what dUBcult  question  presented  by  connseL 
It  will  be  seen  from  the  diagram  that  acc<»tl- 
tng  to  the  original  location  of  the  Tyler  claim 
the  v^  ent^  through  an  end.  passes  out 
through  a  ride,  line,  while  by  the  amended 
location  It  passes  in  and  out  through  end  lines. 
Of  course.  If  the  latter  Is  a  valid  location, 
the  owner  of  the  claim  would  unquestionably 
have  the  right  to  follow  the  vein  on  Its  dip 
beyond  the  vertical  plane  of  the  ride  line. 
But  it  It  were  not  the  original  location 
was  the  mly  valid  one,  has  the  owner  the 
right  to  f(^ow  the  rein  outside  any  boundaries 
of  the  claim  extended  downward?  It  has 
been  held  by  this  court  In  the  cases  hereto- 
fore cited  that,  where  the  course  of  a  vein  ' 
Is  across  instead  of  lengthwise  of  the  loca- 
tion, the  side  lines  become  the  end  lines,  and 
the  end  the  ride  lines;  but  there  has  been 
no  decision  as  to  what  eztrato-ritorlal  rights 
exist  If  a  vein  enters  at  an  end  and  passes 
out  at  a  ride  line.  Is  that  a  case  for  which 
no  provtsloD  has  been  made  by  statute?  Are 
the  parties  left  to  the  old  rule  of  the  common 
law  that  the  owner  of  real  estate  owns  all 
above  and  below  the  surface,  and  no  more? 
Or  may  the  court  rely  upon  some  equitable 
doctrine,  and  give  to  the  owner  of  the  vein 
the  right  to  pursue  It  on  its  dip,  in  whatever 
direction  that  may  go,  within  the  limits  of 
some  equitably  created  end  lines?  If  the  com- 
mon-law rule  as  to  real  estate  obtains  in  such 
a  case,  them,  of  course,  on  the  original  loca- 
tion the  owners  of  the  l^ler  claim  would  have 
no  right  to  follow  the  dip  of  their  vein  out- 
ride the  vertical  plane  of  any  of  Ita  boundary 
lines;  and.  even  If  the  amended  application 
was  perfectly  valid,  the  question  would  arise 
whether  the  rights  acquired  uaAee  It  related 
back  to  the  date  ot  the  original  location,  or 
arose  rimply  at  the  time  of  the  amendment 
In  which  case  there  would  be  no  doubt  of  the 
fact  that  the  owners  of  the  Last  Chance  had 
by  yean  a  prior  location.  However,  In  the 
view  we  faaTe  taken  of  the  other  question,  it 
Is  unnecessary  to  consider  this."  Mr.  Justice 
Brewer  wrote  the  opinion.  There  was  no  dis- 
sent We  asi^ume  that  Mr.  Justice  Field  con- 
curred. The  fact  that  the  United  States  su- 
preme court  said  in  this  case  (with  the  Justice 
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concurring  who  wrote  the  Amy  &  Silversmith 
decision)  that  It  had  never  given  any  decision 
as  to  what  extralateral  rights  exist  if  a 
vein  enters  at  an  end  line  and  passes  out 
at  a  side  line,  we  think  Is  a  sufflcient  warrant 
to  us  to  reopen  the  discussion  as  to  what 
[^dple  of  dedsIOQ  sboold  apply  In  these 
irregular  locations. 

We  can  eee  but  two  aolutionB  of  the  dliffl- 
calty  i)resented  in  this  case:  One  is  to  say 
that  when  the  apex  and  strike  cross  a  located 
Me  line,  such  side  line  becomes  an  end  line, 
fn  accordance  with  what  we  understand  to  be 
the  dedalon  hi  the  Flagstaff  Case  and  in  the 
Anty  &  Silversmith  Case  in  the  United  States 
supreme  court  The  other  is  to  apply  the 
Amy  &  Silversmith  doctrine  as  announced 
in  9  Mont  and  24  pac:  We  will  examine 
what  seems  to  ua  to  be  the  legitimate  results 
of  the  first  proposition.  Tumli^  again  to  the 
diagram.  Fig.  1,  the  located  east  end  line  of 
the  Niagara  claim  must  still  remain  an  end 
line.  It  was  located  as  such,  if  that  means 
aiiythlng;  and  the  apex  and  strike  pass 
through  It,  which  fact,  under  any  view,  means 
everything.  So  this  line  is.  and  must  remain, 
an  end  line.  Then  we  have  the  south  side 
line  of  the  Niagara,  also  an  end  line,  because 
the  apex  and  strike  pass  through  It  So  we 
have  two  end  lines  not  parallel  to  each  other, 
but  at  an  angle  to  each  other  not  far  from 
a  right  angle.  But  the  end  lines  must  be 
parallel.  The  result  is  that  the  Niagara  can- 
not fc^ow  its  dip  at  all.  Bat  the  statute  says 
It  may  follow  the  dip.  These  difflcultles  do 
not  come  to  us  at  all  as  a  surprise.  We  clear- 
ly foresaw  them,  and  pointed  them  out  In  the 
Amy  &  Silversmith  Case.  9  Mont  671,  24 
Pac.  200.  Thus  we  find  that  the  Niagara  ctoim, 
under  these  views,  must  be  r^egated  to  the 
common  law.  It  owns  downward  inside  of 
the  perpendicular  planes  of  its  surface  lines. 
But  this  result  ts  not  the  Intent  of  the  law. 
Rev.  St  U.  S.  {  2322.  The  intent  is  that  the 
locator  shall  have  the  right  t»  the  vein 
throughout  Its  entire  depth  If  the  apex  lies 
within  Its  surface  lines,  although  the  vein, 
on  Its  dip  downward,  departs  from  the  per- 
pendicular eo  as  to  extend  outside  of  the  side 
linea.  By  calling  this  dde  line  an  end  line 
the  whole  intent  of  the  statute  Is  destroyed, 
and  we  go  back  to  the  system  of  the  Spanish 
law  (9  Mont.  567,  24  Pac.  200),  which  was 
deserted  In  the  adoption  by  congress  of  the 
American  mining  taws.  For  example,  again. 
In  this  case,  reverse  the  direction  of  the  dip, 
and  assume  that  it  goes  north,  then  the 
Niagara  people  would  take  all  of  the  vein  be- 
tween  the  downward  planes  of  the  end  line 
and  aide  line.— the  lines  E  F  and  B  H  on  the 
diagram.  They  would  get  a  fan-shaped  sec- 
tion of  the  vein,  rapidly  increasing  in  size 
with  every  foot  downward.  That  Is  to  say. 
such  would  be  the  reiult  unless  we  adhere  to 
the  common-law  rule,  and  have  no  extralater- 
al rlgbts  at  alL  The  plain  fact  is  that  to  call 
tiie  ride  line  an  end  line  In  this  case  leads  us 
Into  consequences  that  totally  upset  the  whole 


intent  of  the  law.  We  cannot  subscribe  to  any 
such  doctrine.  These  contemplations  are  not 
at  all  new  to  us.  We  pointed  out  these  difficul- 
ties and  absurdities  In  the  Amy  &  Silversmith 
Case,  and  we  then  hoped  that  they  would  not 
again  threaten  the  disturbance  of  the  rights 
Intended  to  be  given  by  the  mining  statutes. 
We  feel  dow,  as  we  did  in  the  Amy  &  Sil- 
versmith Case,  that  we  are  not  able  to  take 
the  responsibility  of  any  such  destructive  con- 
struction. And  why,  indeed,  should  a  located 
side  line  be  converted  Into  an  end  line  by  a 
court?  The  locator  never  so  intended  It.  He 
made  the  side  line  the  long  line,  1.500  feet  in 
length,  intending  It  to  be  generally  parallel 
to  the  vein.  The  law  never  intended  that 
such  a  side  line  should  be  an  end  line.  If 
the  side  line  Is  to  become  an  end  line 
and  the  end  line  a  side  line,  then  the  court 
working  this  readjustment  of  the  lines  puts 
the  side  lines  at  a  distance  from  the  center 
of  the  lode  much  greater  than  300  feet  What 
would  be  done  with  those  lines,  and  this  extra 
surface  taken  In  by  them?  Shall  they  be  left 
so  that  they  will  include  1,000  or  1,500  feet 
in  width  when  the  law  intended  the  locator 
should  have  800  feet  only,  or  will  these  Judi- 
cially created  side  lines  be  drawn  In,  and 
thereby  new  side  lines  made  by  the  court? 
But  "the  court  cannot  become  a  locator  for  a 
mining  claimant"  Amy  &  Silversmith  Case, 
152  U.  S.  228.  14  Sup.  Ct  510.  The  further 
we  follow  this  doctrine  Into  Its  detaUs,  the 
more  untenable  It  appears.  We  shall  abandon 
its  ptu^nlt.  and  leave  its  reconciliation  to 
reason,  law,  and  the  Intent  of  the  statute,  and 
practical  application  to  oth^is,  who  may  be 
more  skillful  in  maldiis  a  reasonable  con- 
struction. 

As  we  leave  this  confusion,  and  turn  to  the 
other  solutioUf—that  of  the  Amy  &  Silversmith 
Case  in  9  Mont  and  24  Pac.,— difflcultles  disap- 
pear, and  there  Is  light  upon  the  whole  path. 
We  can,  then,  do,  as  the  United  States  supreme 
court  said  ia  its  decision  In  the  Amy  &  Silver- 
smith Case,  on  page  228,  152  U.  S..  and  page 
610. 14  Snp.  Ct.:  "The  most  that  the  court  can 
do,  where  the  lines  are  drawn  Inaccurately  and 
Irregularly,  is  to  give  to  the  miner  such  rights 
88  his  imperfect  location  warrants,  under  the 
statute;"  that  Is  to  say,  we  can  give  to  the  min- 
er, or  rather  the  law,  as  we  construe  it,  gives  to 
the  miner,  as  much  length  of  strike,  no  matter 
how  deep  he  goes  upon  the  dip,  as  he  hns 
length  of  apex;  and  he  loses  In  strike  and  dip 
only  what  he  has  failed  to  get  In  apex.  That 
Is  what  the  district  court  In  this  case,  foUow- 
\Bg  the  Amy  &  Silversmith  Case,  9  Mont.  G43. 
24  Pac.  200,  accomplished.  It  gave  to  the  Ni- 
agara the  ore  on  the  dip  east  of  the  point  where 
the  apex  and  strike  crossed  the  south  side  line 
of  the  Niagara.  This  is  what  the  circuit  court 
of  appeals  did  In  Mining  Co.  v.  Sweeney,  4  C. 
C.  A.  329,  54  Fed.  2S4,  and  Lost  Chance  Mln. 
Co.  V.  Tyler  Mln.  Co.,  9  C.  C.  A.  613.  61  Fed. 
557.  This  is  what  the  circuit  court  of  the  dis- 
trict of  Colorado  did  in  Del  Monte  Min.  Co.  v. 
New  York  &  L.  0.  Mln.  Co.,  66  Fed.  212. 
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ThiB  l8  what  we  understand  the  United  Statea 
supreme  court  suggested  In  Last  Chance  Mln. 
Co.  V.  Tyler  Mln.  Co.,  157  U.  S.  683,  15  Sup. 
Ct  733,  that  it  might  do.  The  language  of 
Judge  Hawley  and  Judge  Hallett  In  those  decl- 
aions  is  very  apt  when  they  suggest  that,  If 
the  apex  and  strike  broke  ofF  abruptly  at  the 
side  line,  would  any  one  contend  that  the  dip 
could  not  be  followed  within  the  end  lines? 
And  why  should  it  not  also  as  well  be  followed 
If  the  strike,  instead  of  physically  ceasing  to 
exist  at  all,  simply  ceased  to  further  exist 
within  the  Niagara  lln^?  We  can  think  of  no 
good  reason  which  would  allow  the  owner  to 
follow  the  vein  cm  the  dip  In  the  supposititious 
cases  and  deny  him  that  right  In  the  actual 
case.  In  the  Amy  &  Silversmith  Case  we  spoke 
of  the  end-line  plane  taking  effect  at  the  point 
where  the  strike  in  fact  ended.  By  this  use 
of  the  words  "end  line"  perhaps  we  gave  op- 
portunity for  the  contention  that  we  were  moy- 
ing  an  end  line,  and  locating  it  in  a  place  other 
than  that  fixed  by  the  locator.  We  endeavored 
to  make  It  clear  that  we  were  not  moving  an 
end  line,  but  we  were  simply  giving  it  effect 
at  the  only  point  where  It  could  operate.  But, 
as  Judge  Hallett  says.  If  there  Is  any  "magic" 
In  the  word  "line,"  we  will  not  use  that  word. 
Perhaja  we  can  more  effectively  describe  the 
principle  for  which  we  contend  as  follows: 
Put  one  side  of  a  BQUare  on  the  located  east 
end  line  of  the  Niagara  (the  line  B  D,  Kig.  1). 
and  let  the  other  end  of  the  square  be  long 
enough  to  reach  the  point  Where  the  strike  and 
apex  leave  the  Niagara  gi-ound  (point  A,  dia- 
gram); then  run  this  square  up  and  down 
the  east  end  line  (line  D  B,  diagram),  and 
tliat  line  extended  south,  and  run  the  square 
all  over  the  perpendicular  plane  of  this  line; 
then  the  successive  points  which  the  long  eud 
of  the  square  reaches  will  be  the  points  be- 
yond which,  to  the  west,  the  Niagara  people 
may  not  follow  the  vein  on  the  dip,  and  be- 
yond which,  to  the  east,  the  Black  Rock  people 
may  not  come.  Thus  the  Niagara  Is  keeping 
upon  the  dip  of  the  vein  witliin  its  end  Hues, 
and  it  is  not  following  the  strike  of  the  vein 
outside  of  any  line.  The  principle  might  also 
be  further  illustrated  by  imafjiulng  a  pair  of 
draftsman's  parallel  rulers.  One  ruler  is  placed 
on  the  east  eud  line  of  the  Niagara  (the  line 
B  D);  its  parallel  Is  pushed  out  to  the  point 
whore  the  apex  crosses  the  side  line  (the  point 
A),  and  set.  The  plane  dropped  perpendicular- 
ly from  the  westerly  ruler  would  form  the 
boundary  between  the  Niagara  and  the  Black 
Ituck  on  the  dip  of  the  vein. 

Of  course  we  understand  the  difference  be- 
tween the  doctrine  of  the  United  States  su- 
l.ireme  court,  which  commences  with  the  Flag- 
staff Case,  and  received  Its  last  treatment  In 
the  Amy  &  Silversmith  Case,  and  our  theory 
which  we  held  in  the  Amy  &  Silversmith  Case. 
'I'he  supreme  court  doctrine  seems  to  be  that 
the  side  lines  which  arc  marked  as  such  on  the 
ground,  namely,  the  1,500-fect  lines,  as  the 
side  Unea,  and  the  600-feet  lines  as  the  end 
lines,  aie  not  in  fact  the  side  lines  and  end 


lines;  but  what  are  the  side  lines  and  the  end 
lines  Is  to  be  determined  by  the  suliseqtieut 
demonstratloQ  of  where  the  aper  and  strike 
ctoss  the  locator's  lines.  Tlte  trouble  with  the 
theory  Is  that  it  leaves  the  determination  of 
the  boundaries  to  subsequent  devetopmeut, 
which  may  require  years,  and  it  calls  that  an 
end  line  which  was  never  located  as  such,  and 
it  makes  the  side  lines  600  feet  long  only, 
when  the  statute  says  they  may  be  1,500  feet, 
and  makes  the  end  lines  1,500  feet  long  when 
the  statute  says  they  shall  not  be  over  600, 
and  It  gives  a  surface  of  more  than  300  feet 
on  each  side  of  the  center  of  the  lode.  We 
cannot  be  persuaded  to  think  tiiat  this  Is  the 
intent  of  the  frtatut&  As  we  noted  In  the  Amy 
&  Silversmith  Case,  the  difflcultles  of  this  con- 
struction did  not  fully  appear  in  the  Flagstaff 
and  Argentine  Cases,  where,  as  we  under- 
stand, the  strike  and  apex  of  the  vein  were 
practically  at  right  angles  to  the  length  of  the 
locatloa  9  Mont  574.  24  Pac.  200.  But  tS» 
theory  meets  great  difficulty  when  apfdled  to 
veins  which  have  a  general  course  lengthwise 
of  the  location,  and  which  happen  to  slip  out 
of  the  location  by  a  side  Une  before  the  end 
line  is  reached. 

Again,  we  fully  undet«tand  that  the  sltna- 
tion  )n  the  case  at  bar  and  the  Tyler  Case  and 
the  Del  Monte  Case  differa  slightly  from  that 
of  the  Amy  &  Silversmith  Case.  In  the  Amy 
&  Silversmith  the  vein  passed  throngh  two 
side  lines.  In  the  case  at  hat  and  the  other 
cases  It  pasBes  through  a  side  line  and  an  end 
I  line.  But  we  contend  that  the  same  reasoning 
applies  to  both  situations;  that  is,  that  the 
miner  shall  have  as  much  vein  fn  length  on  the 
strike,  at  all  deptlis  to  which  he  may  go  ou 
the  dip,  as  be  has  length  of  apex  within  his 
surface  lines.  We  cannot  too  strongly  empha- 
size our  opinion,  even  at  the  expense  of  tire- 
some i-elteratlon,  that  this  Is  the  intent  of  sec- 
tion 2322,  Rev.  St  U.  S.,  and  the  true  Inter- 
pretation of  the  decisions  thereunder.  We  be- 
lieve tliat  this  doctrine  should  be  applied  to 
both  situations.  On  the  other  hand,  IT  the 
other  doctrine  is  to  be  applied  to  one  sltua- 
ton,  why  not  to  both?  V\}r  It  does  not  seem 
to  us  consistent  to  say  that  the  dip  of  the 
Amy  &  Silversmith  must  be  cut  off  at  their 
north  side  line,  and  that  the  Niagara  may  go 
beyond  their  south  side  line,  simply  because 
the  Niagara  vein,  on  its  eastward  course  on 
the  strike,  goes  out  through  an  end  line  In- 
stead of  a  side  line.  But  when  we  undertake 
to  apply  the  United  States  Flagstaff  and  Amy 
&  Silversmith  doctrine  to  the  case  at  bar,  we 
find  tliat  the  Niagara  cannot  follow  its  dip  out 
of  any  of  Its  lines,  and  It  is  cut  down  to  the 
common-law  mle  of  "ad  ccelum  et  ad  orcum.** 
What  we  contend  for  is  a  uniform  construction 
of  the  law;  a  construction  which  win  give  the 
vein  on  the  dip  to  every  locator  who  has  the 
apex  in  his  location,  and  not  give  It  to  one  who 
lias  the  apex,  and  withhold  It  from  another 
who  as  fully  has  the  apex;  that  shall  gtve  i1 
to  the  Amy  &  Silversmith  and  the  Niagara  as 
well.   Let  us  do  this,  and  make  estates  Iq 
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mixes  mil  form  nnder  the  law.  Tbii  seems  to 
ni  more  reasonaUe  tliaa  to  apply  a  conatruo 
tkm  which  will  give  to  one  locator  the  estate 
whl(di  ttae  lav  eoDtan^atot  and  deny  It  to 
asodier. 

The  United  States  niprems  coott  In  Last 
Chance  Mln.  Ca  v.  Tyla  Mln.  OO^  157  U.  S. 
683, 15  Snp.  Gt  7S3,  obatrrtng  the  ponlbllUy 
or  probability  of  being  at  some  time  obliged 
to  apidy  Ita  E^gstafC  and  Amy  St  Silver- 
smith  role  to  the  situation  of  a  rein  passing 
through  a  side  line  and  an  end  line,  seemed 
to  shrink  from  the  consequences  of  the  doc- 
trine (consequences  which  we'  pointed  out 
in  our  opinion  in,  the  Amy  &  Silversmith 
Case.  9  Mont,  at  page  671,  24  Pac.  200),  and 
stated  that  they  had  never  decided  what  ex- 
tralateral  rights  existed  Id  such  a  8itaa>- 
tlon.  They  also  said:  "May  the  conrt  rely 
upon  some  eqnltatAe  doctrine,  and  gire  to 
the  owner  of  the  rein  the  right  to  pnrsne  It 
on  its  dipf  In  whatever  direction  that  may 
go,  within  tbi  llmlls  of  smim  equltaUy  cre- 
ated end  Unes7*  We  propose  now  Just  such 
an  eqottable  doctrine,  the  same  one  that  we 
proposed  In  tbe  Amy  &  Silversmith  Case, 
and  one  wholly  within  the  intent  of  sectlMi 
2322,  Rev.  8t  U.  Si  We  have  herelidwforB, 
and  espedally  in  the  Amy  &  Silversmith 
Case,  given  tbe  reasons  for  our  belief  that 
such  a  doctrine  can,  by  a  slight  effort,  be 
reconciled  with  tbe  former  dectelons  of  the 
United  States  supreme  conrt,  and  that,  as 
Judge  Hawley  said  In  the  Tyler  Case,  4  C. 
G.  A.  S29.  54  Fed.  202.  **thls,  upon  principle, 
justice,  and  authority,  it  seems  to  us,  is  the 
only  reasonable  construction  that  can  be  giv- 
en to  the  statute."  We  now  feel  at  liberty 
to  follow  our  convictions  and  our  belief  that 
«nr  view  of  tlie  law  Is  correct,  by  reason  of 
tbe  Indication  given  hy  the  United  States  su- 
preme court  (167  U.  S.  686.  15  Sup.  Ct  73B) 
that  they  are  wlUlng  to  reconsider  (or.  as  tbe 
conrt  puts  It,  consider)  this  important  prin- 
ciple In  the  constniction  of  section  2322, 
Bev.  St  U.  S.  We  shall  accordingly  adhere 
to  the  principle  of  our  Amy  &  Silversmith 
•decision,  and  hold  In  tills  case  tbat  the  Judg- 
ment of  the  district  court  was  within  the 
ta.w  when  It  gave  to  the  Niagara  pe<H>le  tbe 
ore  found  on  the  dip  of  the  Niagara  vein 
south  of  their  south  side  line,  and  east  of 
the  point  where  the  apei  and  strike  of  the 
Niagara  vein  crossed  the  bounding  side  line 
between  the  Niagara  and  tbe  Black  Kock. 

The  appellanta  also  rely  upon  some  alleged 
won  In  the  Instracttona.  It  Is  contended 
1^  respondents  that  the  errors  in  the  In- 
stmctlons  are  not  property  excepted  to. 
Respondents  dte  cases  from  this  court  upon 
that  sabject.  But  we  think  the  proper  con- 
tention should  have  been  as  to  whether  the 
errors  were  specified  on  the  motion  for  new 
trial  We  are  not  satisfied  that  tbe  spedfl- 
catlon  was  Insufflclent.  We  shall  not,  how- 
ever, pass  npon  tliat  question,  as  It  has  not 
been  clearly  or  fully  argued,  and  the  qnes 


tkm  of  practice  Is  a^  daHoate  and  trouU^- 
some  one;  but  will  proceed  to  an  examlnai 
ttou  of  the  instructions.  Our  doing  so  can- 
not be  a  matter  of  complaint  to  the  respond* 
Mits,  for  our  examination  of.  the  Instructions 
lias  satisfied  us  that  there  Is  no  error  there- 
in. We  will  briefly  review  them.  Appel- 
lants eompbdn  that  the  court  instructed  the 
jury  In  reference  to  followii^  a  vein  on  Its 
dip  beneath  the  surface,  bat  did  not  in  this 
Instmctloii  Inform  the  Jury  as  to  the  matter 
of  the  parallel  end  lines.  If  the  appellants 
mean  tbat  the  court  did  not  Instruct  as  to 
the  parallelism  of  the  end  lineA  as  located.  It 
is  sufficient  to  reply  that  no  contention  wae 
made  upon  this  point.  The  parallelism  of 
tile  located  end  lines  Is  ooneeded,  and  the 
eoort,  having  adopted  the  Amy  St  Sllver- 
mitb  doctrine  of  this  court,  proceeded,  of 
course,  upon  the  theory  that  the  original  end 
lines  continued  to  be  the  end  hum. 

The  Black  Rock  people  contended  upon  the 
trial  that  the  "ore  bodies"  In  question  ware 
upon  a  vein  the  apex  of  which  was  wholly 
within  the  Black  Rock  ground.  This  was 
called  the  "Stoner  Vein."  The  apex  of  the 
Stoner  vein,  it  appears,  was  on  the  Black 
Rock  ground.  One  of  the  great  contentions 
of  fact  in  the  case  was  that  the  Stoner  vein, 
from  Its  apex  down  to  the  ore  bodies,  was 
a  continuous  vein.  Upon  this  contention,  as 
noted  in  the  statement  of  the  case,  the  Black 
Bock  failed.  It  seems  to  have  been  estab- 
lished by  the  decision  that  the  Stonw  vein 
was  not  continuous  to  tbe  "ore  bodies."  In 
instructing  the  Jury  upon  this  contention, 
the  court  gave  them  the  following;  "if  you 
find  from  the  evidence  that  what  has  been 
called  In  the  evidence  the  'Stoner  Vein'  is  a 
separate  and  distinct  vein  from  what  is 
called  the  'Niagara  Vein,'  and  that  the  apex 
of  said  Stoner  vein  is  inside  the  boundaries 
of  the  Black  Rock  claim,  and  also  find  tliat 
said  Stoner  vein  connects  with  said  Niagara 
vein  at  some  point  below  tbe  surface  of  the 
ground,  and  that  such  connection  is  made 
by  following  a  continuous  streak  or  body  of 
quartz  or  ore,  or  by  psMlng  through  vein 
matter  as  defined  In  thate  Initmctiona,  or 
bjf  foUotomg  tuch  ewten'of  or  indteationt  at 
a  praotieal  miner  would  JitUow  ur&h  tJu  ez- 
pataHont  of  finding  on,  then,  la  such  case, 
defendants  are  entlUed  to  and  are  the  own- 
ers of  all  quartis,  ore,  and  mlnenJ-bearing 
rock  contained  in  such  veto  below  the  said 
point  of  Intersection,  and  plalutifF  cannot  re- 
cover therefor;  it  being  conceded  that  the 
Black  Rock  lode  vein  owned  by  defendants 
is  older  and  was  located  and  patented  prior 
to  the  time  when  the  Nlagaxa  claim  was  lo- 
cated or  patented."  This  instruction,  as  we 
have  Just  quoted  It,  was  that  submitted. 
The  court,  in  glvli^  it,  struck  out  the  por- 
tion which  Is  in  italics.  Appellants  com- 
plain of  wror  In  striking  out  ttiat  portion. 
We  think  In  this  tbe  conrt  was  correct  The 
question  was  a  geological  oner-that  is, 
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whether  the  Btoner  Teln,  In  Its  downward 
course,  connected  with  the  Niagara,— and  the 
court  Instructed  how  such  connection  would 
be  nude;  that  Is,  by  following  a  continuous 
streak  or  body  of  quartz  or  ore,  or  by  pass- 
ing through  rein  matter,  as  defined  In  the 
Instructions.  This  was  a  question  of  geol- 
ogy and  of  facts  In  nature.  It  would  hare 
left  It  to  the  Jury  entirely  too  Indefinitely  to 
have  told  them  that  they  could  find  a  contin- 
uous body  of  ore  by  following  such  indica- 
tions as  a  practical  miner  would  follow  with 
the  expectation  of  finding  ore.  We  do  not 
think  that  tbfs  is  the  method  by  which  geo- 
logical facts  can  be  established.  The  appli- 
cation of  such  language  as  this  which  was 
stricken  out  of  the  instruction  must  not  be 
confused  with  the  use  of  similar  language 
in  reference  to  finding  ore  sufficient  to  sup- 
port a  location  of  a  mine.  When  it  Is  said 
that  a  location  may  be  sustained  by  the  dis- 
covery of  mineral  deposits  of  such  value  as 
to  at  least  Justify  the  exploration  of  the 
lode  In  the  expectation  of  finding  ore  suffi- 
ciently TalTiable  to  work  (Shreve  t.  Mining 
Co.,  11  Mont  309,  28  Pac.  315,  and  cases 
therein  reviewed),  It  Is  a  very  different  ques- 
tion from  telling  a  jury  that  the  geological 
fact  of  the  continuity  of  a  vein  to  a  certain 
point  may  be  determined  by  what  a  practi- 
cal miner  might  do  In  looking  for  some 
hoped-for  continuity. 

Objection  is  made  to  Instruction  No.  16.  in 
that,  as  It  Is  contended  by  counsel,  the  court 
assumed  that  the  respondents  had  estab- 
lished a  right  to  recover.  But  the  court  did 
not  make  this  assumption.  The  Instruction 
opens  with  the  following  language:  "Plain- 
tiffs having  the  burden  of  proof,  they  must 
establish  the  material  allegations  of  their 
complaint  by  a  preponderance  of  evidence." 

Another  Instruction  objected  to  by  appel- 
lants fs  as  follows:  "In  estimating  the  value 
of  the  ore  extracted  from  the  Niagara  claim, 
yon  will  take  as  a  basis  therefor  the  market 
value  of  such  ores  on  the  dump  of  the  claim, 
after  deducting  the  cost  of  mining  and  hoist- 
ing the  same."  l%e  objection  which  appel- 
lant mokes  to  this  InBtructI<m,  as  he  states 
It  In  his  brief.  Is  that  he  was  not  a  tresi>asser, 
and  was  entitled  to  his  actual  expenses  In  ex- 
tnictlng  and  treating  the  ore,  provided  the 
expenses  are  reasonable,  and  as  low  as  the 
work  could  be  done.  He  cites  us  to  a  num- 
ber of  cases  Involving  questions  of  accounting 
between  cotenants  when  one  tenant  has  made 
necessary  Improvemrats  on  premises,  or  has 
extracted  ore  therefrom.  We  are  of  opinion 
that  the  instruction  places  the  appellant  upon 
precisely  the  ground  which  be  himself  claims. 
The  court  says  that  the  basis  of  computation 
shall  be  the  market  value  of  the  ore  on  the 
dump  after  deducting  the  cost  of  mining  and 
bolitlng  the  same.  By  the  Instruction  the 
appellant  Is  given  credit  tor  the  cost  of  mining 
and  hoisting,  Just  as  he  claims  should  be. 
Forthermore,  we  think  that  the  instruction. 


by  Ita  only  reasonable  constrndlon,  gives  the 
appellant  the  expense  of  smelting  and  redu- 
cing the  era  The  court  says  that  the  basis 
shall  be  the  market  value  of  the  ore  on  tlie 
dump.  What  la  market  value?  It  Is  certain- 
ly that  price  for  which  the  ore  oould  reason- 
ably be  sold  on  the  mai^et  That  mark^ 
value  would.  In  the  mind  of  a  buy^,  be  nec- 
essarily determined  bj  deducting  the  cost  of 
reducing  the  we;  that  Is  to  say,  if  a  purchas- 
V  compute  what  he  would  give  for  the  ore 
be  would  figure  the  value  of  the  same  on  the 
dump,  and  then  he  would  deduct  from  tbat 
value  the  cost  of  reducing  the  ore  to  bullion, 
and,  having  deducted  that  cost,  he  would 
make  a  bid  for  the  ore,  and  this  would  consti- 
tute the  maiket  value.  No  one  could  possibly 
contend  that  the  market  value  of  crude  ore 
was  the  value  of  fine  silver  In  such  ore.  On 
the  other  band,  the  market  value  would  be  the 
value  of  fine  silver,  less  the  expense  of  get- 
ting sudi  sIlvOT  out  of  the  ore.  We  are  sat- 
isfied that  the  Instructlm  was  in  fact  precise- 
ly what  the  ap[>ellants  claim  It  shotild  be. 

Appellants  object  to  the  refusal  of  the  court 
to  give  the  following  Instruction:  "The  Jury 
are  instructed  that  if  they  believe  from  the 
evidence  that  the  side  lines  of  the  Niagara 
location  are  practically  perpendicular  to  the 
vein,  then  the  side  lines  of  said  iocatlon  be- 
come the  end  lines,  and  the  plaintiffs  cannot 
claim  the  dip  beyond  the  side  lines."  But 
there  was  no  evidence  whatevo*  In  the  case, 
and  no  contentloi,  to  support  any  such  Instruc- 
tion. The  side  lines  of  the  Niagara  not  only 
are  not  piactlcally  papendlcular  to  the  vein, 
but  they  are  practically  not  far  from  parallel 
to  the  same.  Ttiere  were  no  facts  In  the  case 
to  warrant  the  giving  of  such  an  Instraction. 

Appellants  also  urge  error  In  the  ^elusion 
of  certain  testimony  of  a  witness— William 
B.  Hall— offered  to  be  Introduced.  Mr.  Hall 
was  a  practical  miner.  He  testified  to  what 
Is  known  as  the  "Rainbow  Lode"  In  the  Butte 
district  He  said  that  It  was  his  (pinion  that 
the  vein  on  the  Black  Rock  was  a  part  of  ur 
an  extension  of  the  Rainbow  lode.  He  liad 
examined  the  Biack.  Rock  mine.  He  saw  a 
fault  In  that  mine.  Appellants  then  offered 
to  prove  by  Mr.  Hall  that  he  had  worked  fire 
claims  on  the  Rainbow  lode,  and  that  the 
faults  which  he  had  found  on  the  Black  Rock 
are  characteristic  of  the  Rainbow  vein.  The 
testimony  was  objected  to,  the  respondents 
stating  that,  If  the  app^Iants  Intended  to 
prove  that  this  fault  In  the  Black  Rock 
tends  to  the  Alice  mine,  with  which  mine  Mr. 
Hall  was  familiar,  they  would  not  object. 
Appellants  stated  that  they  did  not  intend  to 
prove  this.  The  court  sustained  the  objec- 
tion, remarking,  "If  It  is  for  the  purpose  of 
attempting  to  show  a  ccmditlon  of  affairs  here 
<that  la,  in  the  Black  Rock)  by  comparison  of 
what  exists  in  the  Alice,  or  In  any  other 
ground  outside,  unless  It  is  shown  that  there 
is  a  continuity  between  the  conditions  whlob 
exist  there  and  the  conditions  found  in  tbla 
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gnnmd,'*  tlie  erldokce  will  not  be  admitted. 
The  objectioa  was  sustained.  We  are  of 
opinion  that  tbe  learned  judge  <tf  tlie  district 
court  stated  tbe  reasons  f<x>  ezdadlng  tbe  tee- 
timony  as  completely  as  we  could  set  tbem 
fortit.  The  subject  nnd^  omaldcntfon  In 
Mr.  HaU's  testimony  was  a  flault  In  the  Black 
Hock  vein.  One  certainly  could  not  prove 
tbe  existence  of  a  fanit  In  oae  rein  by  sbow- 
ing  that  there  were  other  and  disconnected 
faults  In  another  vein,  which  the  wltnesB 
claimed  was  a  ctmtlnulty  of  tbe  vein  under 
coDsideratlon,  without  showing  any  continuity 
Id  the  fault. 

Again,  appellants  contend  that  tbe  judf^ment 
should  be  reversed  because  the  app^lants' 
counsel  were  not  present  when  the  verdict 
was  rendered,  and  thus  had  no  oppMtunlty 
to  pcA\  the  Jury.  Appellants'  counsel  had 
oiade  arrangements  with  the  bailiff  that  when 
the  Jury  agreed  upon  a  verdict,  he,  tbe  bailiff, 
should  call  counsel,  nda  was  s  matter  vrhiA- 
\j  out  of  the  court,  and  tiad  no  place  in  the 
proceedings  In  the  court  It  appears  that  the 
jury  came  In  at  a  time  when  all  the  counsel 
were  abs^t  Tbe  bailiff  omitted  to  send  for 
appellants*  counsel.  Ttie  counsel  made  the 
bailiff  his  agent  tor  this  purpose,  and,  If  such 
agoit  omitted  to  do  that  which  he  had  agreed 
to  do,  we  are  not  prepared  to  reverse  this  case 
for  that  reascHi.  When  it  Is  the  fact  tliat 
coonsel  had  the  privilege  of  b^ng  in  the  court, 
if  he  wished,  when  the  verdict  was  received, 
and  his  accidental  absence  at  that  time  was 
not  owing  to  any  order  or  any  action  of  the 
court  or  any  conduct  by  the  counsel  or  par- 
ties on  the  other  side,  we  shall  not  reverse 
this  Judgment  for  any  such  reason. 

Another  ground  set  up  for  tbe  granting  of 
a  new  trial  Is  the  alleged  misconduct  by  3mor 
Hess.  Hess  malces  an  affidavit  that  he  was 
Ql,  and  that  be  agreed  to  the  verdict  in  order 
to  get  discharged  from  service.  But  this  Juror 
never  made  any  complaint  to  tbe  court  of  bin 
mnesB.  When  the  Jury  came  In  and  rendered 
Its  vodlct  he  said  nothing  to  tbe  court,  and 
there  was  no  lntlmatl<m  that  he  was  111,  or 
needed  any  medical  attendance.  His  alleged 
Illness,  and  thereby  bis  alleged  coercion  Into 
tbe  verdict  never  appeared  until  after  his  dls- 
charge  and  his  makjng  an  affidavit  for  tbe 
benefit  of  tbe  appellants.  The  case  was  an 
equity  one,  the  findings  were  advisory,  and 
the  district  court  very  properly  disregarded 
tbls  Juror's  affidavit  given  to  Impeach  his  own 
verdict  Gordon  v.  Trevarthan,  13  Mont  887, 
o4  Pac.  185.  It  is  also  attempted  to  be  shown 
bi  Juror  Hess'  affidavit  that  tbe  bailiff  hi 
charge  of  the  Jury  was  gnllty  of  misconduct. 
The  story  that  Juror  Heas  tells  about  the  con- 
doct  of  tbe  bailiff  bears  upon  its  face  all  the 
appearances  of  absnrdlty.  Perhaps  the  dis- 
trict court  would  have  been  perfectly  justified 
In  dlsbetlevlng  Hess*  statements  in  regard 
to  the  bailiff  without  any  contradiction,  but 
the  affidavit  was  contradicted  in  many  re- 
spects. The  district  court  was  perfectly  Jus- 
tified In  paying  no  attentlim  to  the  showing 


attempted  to  be  made  by  the  Hen  affidavit 
Havli^  reviewed  all  the  qnesttons  raised  in 
this  case,  It  la  radered  that  tbe  Judgm^t  and 
the  order  drying  a  new  trial,  be  affirmed. 

PDUBSBTON*  a  and  HUNT,  con- 
cur. 


8TATB  ez  rd.  HASEBLL,  Attoroey  General, 
T.  PATJLDS. 

(Supreme  Ooort  of  Montana.  Nov.  11,  1885.) 

OosTBMPT — What  Conbtitutbb — Jdbibdiotiox  ob 

PUL  ' —  CONSTITDTlOyAL    Ll.W  — 

Fbkbdoh  of  the  Pbesb. 

1.  Under  Pen.  Code,  1  293,  sabd.  7,  maUng 
the  pnblication  of  a  false  and  grossly  inacctirate 
report  of  the  proceedings  of  any  court  a  con- 
tempt, and  also  a  crimioal  oSeDse,  the  publica- 
tion of  an  article  charging  a  court  with  dealing 
out  injustice  in  certain  cases  pending  before  it 
and  entering  into  a  "dirty  deal"  to  do  so,  Is  a 
contempt 

2.  A  court  has  jurisdiction  of  cases  before  It 
on  appeal  until  the  remittitur  is  issued. 

3.  A  contempt  though  ijunishable  by  crimi- 
nal prosecution,  u  also  pnmsbahle  in  contemiit 
proceedings. 

4.  Pen.  Code,  ft  2Q3,  subd.  7,  la  maUng  the 
publication  of  a  fiilae  and  grossly  inaccurate  re- 
port of  ttie  proceedings  of  any  court  a  contempt, 
and  also  a  criminal  offense,  does  not  violate 
Const,  art.  3,  i  10,  providing  that  no  law  shall 
be  passed  Impairing  the  freedom  of  speech,  and 
allowing  every  one  to  speali,  write,  or  psbllsh. 
wliatever  he  will,  "being  responsible  for  all  abnaa' 
of  that  liberty." 

Proceedings  In  contempt  on  relation  of  Hen-; 
ri  J.  Haskell,  attorney  general,  against  J.  B.' 
Faulds,  for  publication  of  a  defamatory  arti- 
cle in  relation  to  ttie  supr^e  court  Writ  of 
attachment  was  issued,  and  the  court  with- 
out ruling  on  defendant's  motion  to  quash  the 
writ,  required  him  to  file  ills  answer.  The 
answer  denied  tbat  tbe  language  was  intend- 
ed to  ABtaioe  tbe  court.  Heard  on  motion  to 
quash  the  writ  and  answer.  Motion  to  qnatfh 
denied.  On  answer  discharged. 

On  the  80tb  day  of  October  last  the  attor- 
ney general  of  the  state  filed  In  tltis  court  an 
affidavit  wherein  It  la  shown:  Tliat  there  were 
then  pending  In  this  court  ttiree  cases,  enti- 
tled respectively,  "The  State  of  Montana  r. 
David  J.  Wlialey,"  "The  State  of  Montana  ▼. 
Clement  P.  Whaley,"  and  "The  State  of  Mon- 
tana V.  Mattbew  L.  Whaley"  (41  Pac.  SM, 
855),  In  which  said  cases  the  opinions  of  this 
court  liad  been  rendered  and  announced;  but 
that  no  remittitur  had  been  issued  in  either 
of  said  cases.  That  J.  B.  Faulds,  the  respond- 
ent is  tbe  editor,  publisher,  and  proprietor  of 
tlie  Northwest  Tribune,  a  weekly  newspaptt 
of  general  clrcnlaticm,  printed  and  published 
at  Stevensville,  Ravalli  cotmty.  In  ttda  state. 
That  on  the  25th  day  of  said  month  of  Octo- 
ber, tbe  said  Faulds  did  publish  and  cause  to 
be  published  at  said  town  of  Steveusvlll^ 
among  other  things,  the  following  false,  mali- 
cious, contemptuous,  and  de&matory  matter  of 
and  concerning  the  Judges  of  the  supreme 
court  at  tbe  state,  acttng  In  their  Jndlclal  ca- 
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pacHy,  -wUeb  pntiUcatloo  was  a  false  and 
groasly  tnacennte  nprat  of  tbe  inocaedliiga 
of  the  aapreme  ooort  In  tba  Hum  cmm  above 
mentioned:  "The  Boprame  court  of  Btoolaaa, 
tbe  highest  tribunal  of  Justice  In  the  atete. 
was  tba  fltst  to  throw  down  the  bars  and  ted 
oat  Injustice  to  the  people  of  Eavalli  cottntr> 
The  dbty  deal  Is  made  ttie  more  obnoxious 
through  the  action  of  Gkuremor  Blckards  In 
hla  reasons  tm  granting  pard«L"  That  tbe 
same  was  done  with  tbe  latent  to  hlnctar,  anv- 
barrass,  and  defeat  the  admlalstratlon  of  jxuh 
tlce,  and  to  Insult  and  degrade  tbe  court,  and 
to  expose  It  and  the  membm  thereof  to  con- 
tonpt.  Upfm  the  flUng  <tf  saM  affidavit,  a 
warrant  of  attachment  was  taned  out  of  this 
court,  and  served  upon  the  respondent,  re- 
quiring Urn  to  show  cause  why  be  should  nab 
be  adjudged  guilty  of  contempt  After  filing 
a  motlott  to  strike  out  certain  parts  of  tbe  bSBL- 
davlt,  which  was  oyermled,  the  respondoit 
filed  a  motloii  to  quaA  tlie  warsant  ot  attacb- 
ment  upm,  substantially,  the  fMowiag 
grounds:  (1)  The  matters  stated  In  the  affl- 
dftTlt  do  not  constitute  a  otnteoapt  (?t  It  does 
Dot  a^sar  tba^  at  tiie  ^e  of  ilie  pobUca- 
tloD  Of  the  matto:  stated  hi  tibe  afl^rtt, 
any  of  the  oases  relaxed  to  ware  than  pend- 
ing In  court  (3)  U  the  uattw  contained  In 
tbe  puUleatlon  eomidalBed  «f  Is  poalsfaable  at 
all,  It  Is  by  criminal  proaecutlon.  and  not  In 
proceedings  In  contenipt.  Without  ruling  up- 
on tills*  motion,  and  reserring  a  decision  there- 
on, the  court  required  the  reaptaident  to  file 
an  answer.  The  answer  Is  a  complete  ««d 
absolute  dmlal  tiaat  the  language  set  out  In 
the  affidavit  was  intended  by  tbe  tes[Kmdat 
to  refer  to  the  court  or  to  the  Judges  thaeojC. 
but  was  Intended  to  refer  to  other  persoas 
and  things  Involved  In  a  controveny  with  oth- 
er persons  in  tbe  town  and  vicinity  where  the 
same  was  pubUsbed.  Tbe  respoodeut  deoioi 
all  Intention  to  Insult  the  court  or  bring  it  In- 
to obloquy  w  eontraqit  by  said  pubUcattan. 
This  answer  is  under  oath.  The  motion  to 
quash  tbe  writ,  and  tbe  answer,  will  both  be 
tmted  In  tbe  epinlon. 

Henri  J.  Haskell,  Atty.  Gen.,  for  rtiator. 
Wilbur  r.  Sanders,  for  respondent 

PEMBBRTON.  O.  J.  (aftff  Stating  tbe 
facts).  This  proceeding  la  based  upon  subdi- 
vision 7,  I  2Ui,  of  the  Penal  Code.  Under 
tbls  anbdivisioa,  "the  publlcatlim  of  a  false 
and  grossly  Inaccurate  report  of  the  proceed- 
ings of  any  conrt"  Is  recognized  u  a  con- 
tempt of  court,  and  the  perpetrator  thereof  Is 
declared  to  be  guilty  of  a  misdemeanor. 

Tbe  first  question  that  prosonts  Itself  is 
this:  b  tbe  publication  under  discussion  a 
Kifort  of  tbe  prooeedlni^  of  tbis  court  In 
the  cases  referred  to  in  the  affidavit?  We 
think  this  question  must  be  answered  In  the 
affirmative.  It  refers  to  the  eases,  tells  what 
was  done  by  this  court,  and  tben  says  bow 
and  why  it  was  done,  in  language  oontalaed 
in  the  statement   So  that,  if  the  puWlcatkm 


OMMtltutea  a  report  nt  title  proeeedlacs  of  this 
court  In  tbs  caasa  referred  to,  and  la  "falae 
and  gcomisr  laaecivatek"  it  amoBited  to 
and  was  a  oBBtenqtt  ^  court.  Tbe  lan- 
guage  quoted  in  tbs  atetentBt  is  a  part  <rf  a 
long  edttMlnl.  In  wiilcfa  the  action  of  the 
court  in  Its  prooeedings  in  the  eases  meatioo- 
ed  la  referred  to  several  timaa  We  tlUnk 
any  peraen,  whether  peefesaloDal  or  layman, 
could  come  to  no  other  etHKioslon,  from  read- 
ing tbe  article,  than  tbat  this  court  and  its 
pmoeedlaga  were  retand  to  In  the  particu- 
lar language  alleged  to  be.contemptnona.  Nor 
do  we  have  any  doubt  that  the  language  om- 
stitntfls  ceutenvt  under  the-DzoTUons  of  the 
Qode  dted  above.  It  not  only  charges  this 
court  with  daaling  out  Injustice,  but  it  al- 
leges tbat  it  entered  into  a  *W7  deal"  tat  the 
purpose  of  doing  ao.  This  is  a  dear  cbarge 
of  Uuprover,  Impure^  or  ootmpt  motive.  We 
tUng  this  sBffldodt  to  «ur  bi  relation  to 
respofideat's  first  groood  far  ffwahing  the 
writ  in  thia  cane. 

rwqwndeat,  as  a  jveeond  gnmnd  for 
quadibig  the  writ  la  the  case^  onntaida  tliat 
it  does  nut  sppear  tbat,  at  tiie  time  <ti  the 
pulilieattim  in  questloa,  any  of  the  oaaea  re- 
Cerred  to  therein  were  pending  before  this 
oMVt  In  this  the  reipondsnt  is  in  «rror,  we 
think.  The  affidavit  atafeaa  ttet  no  remitti- 
tur bad  been  issued  1^  ttls  oeurt  in  any  of 
tbe  cases  anoitlOBed  ther^  Tbls  court  ob- 
tained Jurisdiction  uf  the  caaes  by  appeal. 
U  did  not  part  with  tbat  Jurindlctkm  as  long 
aa  no  remittitur  bad  been  Issued,  ratumlng  tbe 
case  to  tbe  district  eDurt  la  Sinqiton  t. 
Mbilng  Qa.  «1  Pac.  187,  42  Fac^  m  afd 
16  Mont  on  petition  for  TAeacing,  this 
court  lield  that  it  bad.  Jnri'^dJfrtVii  until  ttie 
remittitur  had  ben  issued.  See  authorities 
cited  in  tbat  <wlnion.  Seek  eleo,  Haynea, 
New  TEWa  ft-Aw.  f  203,  and  authorltiea 
dted.  This  proceeding  having  been  Instituted 
under  the  section  of  ttie  Penal  Code  cited 
above,  would  It  moke  any  diffttswe  if  tbe 
remittiturs  had  been  issued  in  tbe  casta?  By 
the  provisions  of  the  Code,  the  CQnt«mpt  coor 
lists  in  publishing  a  "talae  and  groaaly  inac- 
curate report  of  tbe  proceedings"  ot  the  court 
How  could  any  reftort  be  published  of  the 
^ooeedings  In  qnestion  c£  tbe  ooort  until  after 
the  proceedings  bad  bean  bad,  or  ^  any  opin- 
ion or  decision  of  tbe  court  until  such  opinion 
or  decisias  bad  been  kd dared?  Although 
we  deem  it  unjineofiwigy  to  detemtfne  tbia 
question,  wo  think  it  not  lasppropziate  to 
quote  in  thla  coanaction  what  Is  said  In  State 
V.  MorriU.  U  Ask.  384,  where  this  question 
was  raised.  The  court  aays:  **If  an  ignorant 
or  Impolite  man  etalka  Into  a  courUionse  with 
bis  hat  on,  or  makes  a  noise  about  the  door, 
or  disobeys  prooese,  all  agree  that  taa  may 
be  punished  for  eontempt;  but  if  a  man  baa 
an  important  cause  pen^ng  In  omrt  and. 
wUllDg  to  resort  to  desperate  neasures  t» 
succeed,  publishes,  on  tbe  eve  of  the  trial, 
a  libel,  alleging  that  the  Judge  has  been 
bribed  to  diarge  the  Jury  agabist  blm,  and 
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tint  an  the  wltnesM  who  are  to  appear 
OD  bebalf  of  the  oppoalng  party  bare  been  cor- 
nipted,  and  are  unworthy  at  credit.  It  is  no 
contempt,  and  the  Judge  moat  labor  under 
the  anbaxmasment  of  dttmg  in  tbe  case,  un- 
der such  circuODBtacces,  with  hla  mouth  claaedl 
Or  If  a  jndgmeat  is  rendered  asaitut  a  man, 
as  soon  aa  the  Jndge  leares  the  bench,  he 
is  met  at  the  door,  insulted,  and  aaeaidtsd  bj 
the  party,  in  consequence  of  his  decision,  and 
tbea  a  pabUoation  is  made  In  a  arwtsever 
diaiglng  him  with  eomqitlon  In  renderins 
the  iodgmeat,  and  calling  oyon  tlu  cdamnn^ 
ty  to  disregard  and  resist  Us  ezacmlon,  and 
yet  this  Is  no  cratoupt!" 

Tbe  napandent,  aa  a  ttdrd  ground  tor 
gnashlDg  the  writ,  contends  that,  if  tbe  mat- 
ter contained  In  tbe  publication  Is  punisha- 
ble at  all.  It  is  by  criminal  prosecutton,  and 
not  in  prooeedlngB  in  contempt.  This  con- 
tentkm  is  evidently  utocd  upon  the  theory 
that  the  cases  raferved  to  In  the  aSidavtt 
and  publication  were  not  pending  in  this 
court  at  the  date  of  the  puUlcatlon  of  the 
allegod  eontemptaoTH  matter.  Bnt  It  be- 
comes appntpriate  to  notice  this  contention 
further,  for  the  seascm  that.  In  their  argu- 
ment, the  able  counsel  of  respondent  dealt 
eloqn«itly  and  at  length  upon  the  constitu* 
iional  liberty  of  the  press,  which  they  claim 
Is  invelTed  In  tbe  case.  This  comrt  Is  not 
less  mindful  of  the  Importance  and  absolute 
necessity  of  maintaining  tbe  ftieedom  of  the 
public  press  than  the  eloqaent  counsel  them- 
Bdrea,  If  we  would  preserve  the  liberties  of 
tbe  people  and  repabllcan  institutions  and 
goTemment  In  tills  country.  Section  10; 
art,  3,  of  the  constitution  of  this  state  pro- 
Tides  ^that  no  law  shall  be  passed  impairing 
the  freedom  of  speech;  erery  person  shall 
be  free  to  qpeak,  write  or  publish  whatever 
be  will  on  any  subject,  being  responsible  for 
all  abuse  of  tmt  liberty."  While  this  sec- 
tion of  tbe  constitution  secnreB  the  largest 
liberty  to  the  press.  It  also  impoaee  responsl- 
blUtie*.  It  is  a  statute  of  liberty,  not  of 
'*llceDtlons  scandal."  The  liberty  of  the 
press  Is  one  thing;  tbe  "abase  ttf  that  lib- 
erty" is  quite  aaoUier.  People  t.  Btapleton 
(G(^o.  Sup.)  S3  Pac.  167.  We  cannot  better 
expfcss  our  views  of  this  moat  Important 
subject  than  by  appropriating  tbe  language 
of  the  court  in  State  t.  Morrill,  quoted  ohove, 
—an  able  and  exhaustive  opinion  on  the 
freedom  of  the  press  In  this  country.  The 
court  In  that  case,  after  speaking  of  the 
ttmited  powtts  of  the  leglslatare  to  punish 
contempt,  says:  "But  tbe  fact  that  tbe  con- 
vention which  framed  the  constitution  had 
tbe  subject  of  contempts  before  them,  placed 
a  limitation  apen  tbe  power  of  the  two 
bouses  to  punish  contompts,  but  did  not 
think  proper  to  ptaoe  ai^  such  limitation 
upon  the  power  of  tbe  courts,  -munmDts  tdM 
eonclUBlon  that  the  cemrts  were  left  to  ex- 
ercise such  common>1aw  powers  on  the  sub- 
ject as,  In  their  sound  discretion,  might  be 
fooad  aoccsoaiy  to  imBsrve  their  authority, 


and  enforce  their  legal  pnwess,  orders,  Jndg- 
msnta,  and  decrees,  witbont  which  they 
could  not  answer  the  purposes  of  thalr  ci-ea- 
tion.  And  there  la  a  good  reason  why  the 
framers  of  the  omstltiitlon  might  well  bavfr 
made  this  dlstiacUwi.  The  legi^tuce  is  a 
political  body.  If  its  proceedings  and  the 
conduct  and  motives  of  Its  members  are  un- 
justly assailed  by  libelous  pnblicatitma,  they 
may  defend  their  official  conduct,  and  re- 
pel attacks  through  the  preaa,  and  upon  the 
"stump* ;  but  It  te  not  tbe  usage  of  the  coun- 
try, nor  would  It  comport  with  the  dignity 
of  Judicial  stations,  for  Judges  to  resort  to 
newspapers  or  tbe  pobUc  forum  In  defense 
of  the  integrity  of  th^  declakwis,  etc.,  aaA 
tt  would  be  an  unwise  policy  that  wooM 
drive  them  to  such  a  course.  Mcweover,  the 
fact  Jthat  Judges  of  this  country,  ot  tbe  one 
from  which  we  have  derived  tbe  great  bodor 
of  oar  laws  and  ttie  forms  of  onr  Judicial 
proceedings,  have  in  the  rarest  instauees 
abused  the  power  of  ponlshing  contempts, 
famishes  an  additional  reason  why  the 
trnmars  of  the  comtitatlon  did  sot  deem  It 
necessary  to  make  any  express  limitation 
upon  the  power.  Tbe  dedicaoy  of  the  power 
Is  a  safeguard  against  its  abuse  in  tbe  mind 
of  any  man  worthy  of  a  seat  upon  the  bench. 
The  counsel  Cor  the  defowe  supposed  that 
the  power  of  tbe  courts  to  punish,  as  for 
contempt,  the  pubilcatlon  of  Ubela  upon 
their  proceedings,  was  cut  off  by  the  aeventh 
section  of  the  bill  of  rights,  which  Is  In 
these  words:  That  printing  presses  shall 
be  free  to  every  person;  and  no  law  shall 
ever  be  made  to  restrain  the  rights  thereof. 
The  free  communication  of  thoughts  and 
opinions  Is  one  of  the  Invaioable  rights  of 
man;  and  evwy  clUam  may  freely  speak, 
write  and  print  on  any  uibject,— being  re- 
sponsibte  for  tbe  abuse  of  that  liberty.'  The 
last  clause  of  ttie  section,  'being  responsiUe 
for  tbe  abuse  of  that  liberty,'  la  an  aibswer  te 
tbe  ai^ument  of  the  learned  counsel.  It  la 
a  wellrknown  fact  that  the  bench  and  bar 
have  been.  In  this  and  all  other  countries 
where  the  law  has  existed  as  a  dlatinct  pro> 
fession,  the  ablest  and  most  sealous  advo- 
cates of  libnal  Instltutlona,  the  freedom  of 
conscience,  and  the  liberty  of  the  press; 
and  none  have  guarded  more  watchfully  the 
encroachments  of  power,  on  tbe  one  band, 
or  deprecated  more  earnestly  tendencies 
lawless  anarchy  and  UocatioDaness,  on  tbe 
other.  The  freedom  of  tbe  press,  tfaerefon^ 
has  nothing  to  fear  fcom  tbe  iiench  in  this 
state.  No  atteoipt  bas  ever  been  made,  and. 
we  may  venture  to  say,  never  will  be,  to  In- 
terfere with  its  legitimate  province,  on  the 
part  of  the  Jodlclary,  by  the  fkxerclae  of  tbe 
power  to  punish  contempts.  Tbe  object  of 
the  clause  In  the  bill  of  rights  above  quoted 
Is  known  to  every  well-informed  man.  At- 
thongb  tbe  press  is  sow  almost  as  free  la 
Btigland  as  it  Is  In  this  country,  yet  tbe  time 
was.  In  bygone  ages,  when  the  mlnlabers  of 
the  crown  pessessed  the  power  to  lay  their 
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band  upon  It,  and  hush  Its  voice,  when 
deemed  necesaary  to  subsexre  political  puiv 
poses.  A  similar  clause  has  been  Ins^ted  In 
all  the  American  constltutlanB,  to  guard  the 
press  against  the  trammels  of  political  power, 
and  secure  to  the  wuole  people  a  full  and  free 
discussion  of  public  affairs.  Any  citizen  has 
the  right  to  pubUsb  the  proceedings  and  de^ 
dslons  of  this  court,  and,  if  he  deem  it  nec- 
essary tot  the  public  good,  to  comment  upon 
them  freely,  discuss  their  correctness,  the 
fitness  or  unfitness  of  the  Jndgra  for  their 
stations,  and  the  fidelity  with  which  they 
perform  the  Important  public  trusts  reposed 
In  them;  but  he  has  no  right  to  attempt,  by 
defamatory  publications,  to  degrade  the  tri- 
bunal, destroy  public  confidence  in  It,  and 
dispose  the  community  to  diuregard  and  set 
at  naught  Its  orders,  Judgments,  and  de- 
crees. Such  publications  are  an  abuse  of 
tiie  liberty  of  the  press,  and  tend  to  sap  the 
Tery  foundation  of  good  order  and  well-be- 
ing in  society,  by  obstructing  the  course  of 
justice  If  a  judge  is  really  corrupt  and 
unworthy  the  station  which  he  holds,  the 
constitution  has  provided  an  ample  remedy 
by  impeachment  or  address,  where  be  can 
meet  his  accuser  tece  to  ea«,  and  his  con- 
duct may  undeigo  a  fnU  investigation.  Ttat 
liberty  of  the  press  is  one  thing,  and  licen- 
tious scandal  is  another.  Tbe  constttutiim 
guaranties  to  every  man  the  right  to  ac- 
quire and  hold  property,  by  all  lawful 
means;  but  this  furnishes  no  justification  to 
a  man  to  rob  his  neighbor  of  his  lands  or 
goods.  The  remarks  of  Chief  Justice  Mc- 
Kean  in  Repnbllca  v.  Oswald,  1  DalL  819, 
above  referred  to,  are  In  point  He  said: 
'What,  then.  Is  the  meaning  of  the  bill  of 
rights  and  the  omstltutlon  of  Pennsylvania 
when  tbey  declare  "tliat  the  freedom  of  the 
preaa  shall  not  be  restrained,  and  that  the 
printing  press  shall  be  free  to  every  perscm 
who  nndortakes  to  examine  the  proceedings 
of  the  l^^lature,  or  any  part  of  the  gov- 
ernment"? However  In^nulty  may  torture 
Uie  expressions,  ttiere  can  be  little  doubt 
of  the  Just  sense  of  these  sections.  They 
give  to  every  citizen  a  right  of  investigating 
the  conduct  of  those  who  are  intrusted  with 
the  public  business,  and  they  effectually  pre- 
clude any  attempt  to  fetter  the  press  by  the 
Institution  of  a  llcensw.  •  «  •  But  Is 
there  anything  In  the  language  of  the  consti- 
tution (much  less  In  Ita  spirit  and  Intention) 
which  autborlses  one  man  to  Impute  crimes 
to  another,  Ua  wblch  the  law  has  provided 
the  mode  of  trial  and  the  degree  of  punish- 
ment? Can  it  be  presumed  that  the  slan* 
derous  words,  which,  when  spoken  to  a  few 
Individuals,  would  expose  the  speaker  to 
punisbmrot,  become  sacred,  by  tbe  anthori^ 
of  tbe  eonrtltutlon,  when  deUvovd  to  the 
public  through  the  more  pemuinent  and  dif- 
fusive medium  of  the  press?  •  •  *  The 
true  liberty  of  the  press  is  amply  secured  by 
permitting  every  man  to  publish  his  opin- 
ions; but  it  Is  due  to  the  peace  and  dignity 


of  society  to  inquire  Into  the  motives  of  snch 
publications,  and  to  distinguish  betweoi 
tiiose  which  ore  meant  for  use  and  reforma- 
tion, and  with  an  eye  solely  to  the  public 
good,  and  those  which  are  Intended  merely 
to  delude  and  deflime.  To  th?  lattw  de- 
scription It  is  impossible  that  any  good  gov- 
ernment should  afford  inotectlon  and  im- 
punity.' The  ailment  of  conhsd  that  the 
constitution  uid  laws  having  provided  for 
the  punishment  of  libels  by  Indictment  ren- 
ders It  wholly  unnecessary  for  the  courts. 
In  any  liutance,  to  treat  them  as  contempts, 
as  well  remarked  by  the  attorney  general, 
if  It  proves  anything,  proves  too  much;  be- 
cause If  a  man  resist  the  process  of  a 
court,  or  enter  the  courthouse,  and  assault 
the  presiding  Judge,  he  may  he  punished  by 
Indictment  therefor,  and  yet  no  one  ques- 
tions the  power  and  duty  of  the  court  to 
punish  such  acts  as  contempts."  And  bi 
this  case  It  will  be  observed  that  although 
such  matters  may  be  crimes,  and  punishable 
as  such,  stiU  tbts  does  not  dei«lve  the  courts 
of  ttie  power  to  punish  such  acts  as  con- 
tempts. As  titing  In  harmony  with  the 
views  exBtvemeA  In  State  v.  Bf  orrtll,  we  dte 
People  V.  Stepleton  (Colo.  Sup.)  33  Pac  lOT. 
and  State  v.  Frew,  24  W.  Va.  416.  Authori- 
ties to  tbe  same  effect  might  be  multiplied 
to  any  extent.  Tbe  views  herein  expressed 
are  in  harmony  with  the  dedslon  of  tlUs 
court  In  Territory  v.  Murray,  7  Mont.  251, 
16  ^c.  146,  in  which  case  the  distinguldied 
eounsd  fer  this  rrapondent  appeared  as  tbe 
friend  of  the  court  Iba  case  at  bar  Is  dis- 
tinguished from  In  re  BfiacKnlght  U  Mont 
128^  27  Pac.  336,  for  tbe  resaon  that  the  law 
of  contempts  lias  been  changed  in  this  state 
since  that  decision.  The  law  upon  which 
this  proceedli^  is  based  was  not  In  exist- 
ence whok  that  case  was  tried.  It  cannot 
therefrae  govern  in  this  case. 

Counsel  ttx  resjiondent  have  dted  many 
auttiorities  to  tbe  effect  that  conrta  have  no 
anthori^  to  punish  as  contempts  publica- 
tions of  newspapers,  bowevw  contemptuous, 
and  evua  libelous,  they  mi^  be.  If  they  are 
published  of  and  concerning  cases  uid  pro- 
ceedings that  are  not  pending  In  court  But 
these  authorities  are  not  applicable  or  perti- 
nent, since  we  hold  that  tbe  cases  referred 
to  in  the  publication  xsaAtx  discussion  were 
pending  In  this  court  at  tbe  data  thereof; 
and,  besides,  this  opinion  Is  confined  to  the 
determinatl<m  of  the  question  wbetfaer  tbe 
publlcatton  under  discussion  constitutes  a 
contempt  of  court  under  the  section  of  the 
Penal  Code  under  which  this  proceeding  was 
instituted.  Ha^ng  fully  considered  this 
case  tai  this  light  and  from  this  standpoint 
we  are  of  tlie  c^nlon  ttiat  the  publlcatltm 
mentioned  In  the  affidavit  constltutea  a  con- 
tempt of  court 

This  brings  us  to  a  consideration  of  the 
answer  of  respondent  In  which  he  denies  all 
intention  to  insult  this  coun  or  bring  into 
contempt  by  said  publication,  and  In  wbicb 
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he  asserts  tliAt  the  pablication  was  Intended 
to  appl7  to  other*,  and  not  to  tbls  court  In 
any  respect  whatever.  Under  like  clrcnm- 
Btances,  In  People  t.  Stapleton,  cited  aboTe, 
the  court,  after  holding  Stapleton  guilty  of 
contempt,  accepted  his  sworn  answer  that 
he  did  not  intend  to  insult  or  bring  the 
court  into  contempt,  as  a  sufficient  ground 
for  refraining  from  inflicting  other  punish- 
ment than  the  payment  of  costs.  In  the 
MorrlU  Case,  cited  above,  the  same  action 
was  taken  by  the  court,  «f£ept  that  the 
court  did  not  tax  the  costs  against  MorrilL 
We  think  it  entirely  within  our  discretion 
whether  we  will  inflict  punishment  or  not 
in  this  case.  We  have  no  desire  to  oppress 
the  respondent.  We  understand  and  fuUy 
appreciate  the  delicate  and  nneuTlable  posi- 
tion of  this  court  in  this  peculiar  case,  as 
we  are,  in  a  sense,  trying  a  matter  that  in- 
Toires  an  offense  against  our  own  tribnnaL 
We  regret  that  we  have  felt  called  upon  by 
a  sense  of  du^  to  proceed  in  this  matter  at 
all.  Only  the  belief  that  it  was  our  duty 
to  defend  the  court  and  Its  proceedings  from 
nowarrantable,  contemptuous,  and  calumni- 
ous attack  has  inspired  and  moved  us  In  the 
matter.  Having,  therefore,  no  shadow  of 
a  desire  to  oppress  or  punish  the  respondent, 
eren  though  he  be  guilty  as  charged,  we  are 
Trilling,  in  this  instance,  to  accept  his  sworn 
answer  and  explanation  of  his  conduct  as 
tme.  and  order  that  he  be  discharged.  The 
writ  Is  ordered  vacated,  and  the  respcmdent 
discharged. 

DE  WITT  and  HUBT,  JJ.»  ooncDz; 


LBDLIB  T.  WALIBN. 

(Sopreme  Court  of  Montana.  Nov.  11,  18D6.) 

SuvDSB— iMPornio  Unohabtitt— Sfsoial 
Davaobs. 

1.  Whoe  a  complaint  in  slander  for  calling 
a  woman  a  "whore"  does  not  allege  that  plain- 
tifl  is  married,  the  slanderous  expnssion  will  be 
cotutmed  as  Impatiiig  fornication. 

2.  Where  fornication  is  not  by  statnte  a 
criminal  oCfense.  defamatory  language  charing 
it  is  not  actionable  per  se. 

3.  An  allegation  in  a  complaint  for  slander, 
not  actionable  Be,  that  the  words  were  spoken 
with  the  intent  to  dsBttoy  plaistitTi  IraeiDesB  as 
a  school  teacher,  is  not  a  sufficient  allegation  of 
•pedal  damages,  necessaiy  In  sndi  an  action. 

Appeal  from  district  conr^  Hissonla  coon- 
tsi  Frank  H.  Woody,  Judge. 

Actiw  Helena  Ledlle  against  John  O. 
Wallen  tm  dander.  From  a  iudgmmt  for  de- 
fendant plaintUf  appeala  Berersed,  with 
leave  to  amend  complaint  within  30  days;  If 
not  amended.  Judgment  to  be  afOrmed. 

C.  S.  Marshall,  Geo.  W.  Reeves,  Wallace  P. 
Smith,  and  Marshall  &  Gorbett,  for  appeUant 
Webster  &  Wood,  for  reapondent. 

HUNT,  J.  Plaintiff  sues  defendant  In  action 
ttx  dander  to  recover  damages.  She  charges 
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that  defendant  wickedly,  maliciously,  and 
falsely,  and  with  Int^  to  injure  and  destroy 
her  business  of  scho(d  teaching,  spoke  of  her 
to  various  persons  as  a  "damned  dirty  wh<H%," 
and  that  by  reason  of  the  speaking  of  tiie  said 
false  and  slanderous  words  plaintiff  is  and 
has  been  damaged  in  the  sum  of  $5,000.  From 
the  complaint  we  cannot  tell  whether  the 
plfiintW'  was  a  single  or  married  woman,  nor 
Is  thera  any  allegatltai  of  special  damage,  ex- 
cept such  as  may  be  Inferentially  drawn  from 
the  charge  that  she  has  suffered  damage  in  her 
character,  good  name,  and  reputation,  and 
from  the  Intent  to  destroy  her  business  as  a 
school  teacher.  The  district  court  sustained  a 
general  demurrer.  Plaintiff  declined  to  amend, 
Judgment  went  against  her,  and  she  appeals. 

The  case  at  bar  is  almost  exactly  like  that 
of  Pollard  v.  Lyon,  91  U.  S.  225.  where  the 
supreme  court  reviews  with  great  care  the 
authorities  upon  actions  In  slander  in  England 
and  in  our  own  country.  In  that  case  a  wom- 
an sued  in  slander.  The  words  spoken  of  her 
were,  "I  saw  her  In  bed  with  Captain  Denty." 
They  were  treated  as  charging  lack  ot  chas- 
tity. It  was  there  h^d,  as  It  must  be  in  this 
case,  that  the  words  used  did  not  impute  the 
offense  of  adultery,  inasmuch  as  the  complaint 
did  not  allege  that  either  plaintiff  or  the  de- 
fendant was  married  at  the  time  the  words 
were  spoken.  Upon  that  authority  we  will 
regard  the  words  In  this  case  as  Imputing  tot' 
nlcation  to  the  plaintiff.  But  at  the  time  this 
action  was  brought  there  were  no  statutes  in 
this  state  punishing  fornication  by  an  unmai^ 
rled  woman,  nor  was  there  any  law  making 
It  slander  per  se  to  accuse  a  woman  of  un- 
cbastity.  The  plaintiff's  remedy,  if  any  she 
has,  must  therefore  be  under  the  theory  that 
the  words  spoken  were  actionable  i>er  se, 
without  a  statute  making  them  so.  The  com- 
mon law,  except  In  certain  cases  not  necessary 
here  to  be  considered,  as  declared  by  an  over- 
whelming line  of  the  highest  authorities,  Is 
that  "unwritten  words,  by  all,  or  nearly  all. 
the  modern  authorities,  even  if  they  Impute 
Immoral  conduct  to  the  party,  are  not  action- 
able in  themselves,  unless  the  misconduct  Im- 
puted amounts  to  a  criminal  offense,  for  which 
tiie  party  may  be  indicted  and  punished."  P(d- 
lard  V.  Lyon,  supra;  Odgers,  Sland.  &  L.  p. 
53;  Dunnell  v.  Flake,  11  Mete.  (Mass.)  552; 
Townsh.  Sland.  &  L.  pp.  189,  162;  Newell, 
Def&m.  pp.  163,  192.  The  common  law  did 
not  punish  fornication.  Redress  was  alone  fur- 
nished in  the  ecclesiastical  courta  Therefore, 
to  charge  a  woman  with  a  breach  of  chastity, 
to  call  her  a  "whore,"  was  not  actionable, 
except  by  custom  in  Ix)ndon,  without  aver- 
ring and  proving  special  damages.  Frisbie  v. 
Fowler,  2  Conn.  707;  Blsh.  New  Or.  Law,  8 
3'*.  Odgers  (Sland.  &  L.  p.  8S)  writes  that: 
"Two  explanations  may  be  assigned  for  the 
undesirable  state  of  our  law  on  this  point:  (1) 
In  the  days  when  our  common  law  was  form- 
ed, every  one  was  much  more  accustomed  than 
they  are  at  present  to  such  gross  language, 
and  epithets  such  as  'whore'  were  freely  nsed 
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as  general  terms  of  abase,  witboat  seriously 
Imputing:  any  specific  act  of  uncbaatlty.  (2) 
The  spiritual  conrte  bad  Jurlffillctloii  orer  such 
charges,  and,  though  they  could  not  award 
damages  to  the  plaintiff,  they  could  punlBh  the 
defendant  for  the  benefit  of  bis  soul;  but  all 
actions  In  the  ecclesiastical  courts  for  defam- 
atory words  were  abolished  by  18  &  19  Vict 
c.  41,  and  no  attempt  was  made  to  substitute 
any  remedy  In  the  ordinary  courts  of  law." 
Hil.  Torts,  §  29;  Shnfer  v.  Ahalt,  48  Md.  171; 
Terwilllger  t.  Wando,  17  N.  T.  54;  Douglas 
V.  Douglas  (Idaho)  38  Pac.  934. 

We  agree  with  the  appellant's  counsel  that, 
if  the  words  spoken  are  not  actionable  In 
themselves,  "It  Is  a  disgrace  to  the  state." 
Lord  Brougham,  over  half  a  century  since, 
pronounced  such  a  condition  of  the  law  "bar- 
barous," and  Oblef  Justice  Cockbum,  more 
recently,  in  Roberts  v.  Roberts,  5  Best  &  S. 
382,  said:  "I  think  that  to  prevent  a  woman 
whose  character  for  chastity  Is  assailed  from 
bringing  an  action  for  the  purpose  of  vindi- 
cating it  is  cruel;  but,  as  the  law  at  present 
stands,  such  an  action  la  not  maintainable, 
unless  It  be  shown  that  the  loss  of  some 
substantial  or  material  advantage  has  re- 
sulted from  the  speaking  of  the  words. 
That  is  not*  shown  In  this  declaration,  and 
therefore  1  reluctantly  hold  that  the  demur- 
rer Is  good."  But  to  supply  the  omissions 
of  the  law  (and  Montana  was  one  of  the  ex- 
ceptions, in  having  no  legislation  on  this 
subject),  we  cannot  construct  statutes  With- 
out legislating,  which  Is  beyond  our  power. 
The  very  few  decisions  where  actions  like 
this  have  been  sustained  without  warrant 
of  statute,  and  where  no  special  damages 
are  alleged,  have  not  been  followed  or  ap- 
proved of  by  text  writers  or  Judges  general- 
ly. To  the  credit  of  the  state  the  law  is  now 
changed,  for  we  note  that  by  the  Code  of 
1805  (section  457,  Pen.  Code)  every  person 
guilty  of  living  in  an  open  and  notorious 
state  of  fornication  Is  punishable,  whHe  slan- 
der, among  other  meanings,  Is  defined  to  be 
a  false  and  unprivileged  publication  other 
than  libel,  which  imputes  to  a  woman  "want 
of  chastity." 

But,  conceding  that  the  words  in  them- 
selves are  not  actionable,  it  la  nevertheless 
contended  that  plaintiff  pleads  that  the  de- 
famatory words  were  spoken  with  the  In- 
tent to  Injure  her,  not  aione  as  a  woman, 
but  In  buf^incss  or  profession  as  a  school 
teacher.  This  argument,  when  sifted.  Is  that 
she  has,  by  reason  of  the  use  of  the  slander- 
ous words,  stated  enough  to  sustain  her  ac- 
tion as  one  for  special  damage  to  her  busi- 
ness. Upon  this  point  the  rule  Is,  a  plaintiff 
may  recover  for  defamatory  words  spoken 
of  her,  even  though  the  words  spoken  are  not 
la  themselves  actionable,  If  the  complaint 
alleges  such  claim  In  due  form,  and  the  evi- 
dence is  sufficient;  "but  the  claim  must  be 
specifically  set  forth.  In  order  that  the  de- 
fendant may  be  duly  notified  of  Its  nature, 
and  that  the  court  may  have  the  means  to 


determine  whet^  the  allied  qteeial  dam- 
age Is  the  natural  and  proximate  conseqoaice 
of  the  deftamatory  words  alleged  to  have 
been  spoken  by  the  defendant."  Pollard  v. 
Lyon,  supra.  The  supreme  court  of  Massa- 
chusetts. In  Cook  r.  Cook,  100  Mass,  l&t, 
says:  "To  sustain  the  action  on  this  ground, 
it  Is  necessary  that  the  declanitl<»  should 
set  forth  precisely  in  what  way  such  special 
damages  resulted  from  the  words  retted  on. 
It  Is  not  sufficient  to  allege  generally  that  the 
plaintiff  has  suffered  special  damages,  or  that 
he  has  been  put  to  great  costs  and  expenaeft 
thereby,  or  that  be  has  bad  to  pay  one  hon- 
dred  dollars  In  costs  to  the  other  party  la 
the  suit,  In  reference  to  which  the  words 
are  alleged  to  have  been  spoken,  In  the  form 
of  testimony.  It  must  be  made  to  appear, 
by  proper  avermenta,  how  these  spet^al 
damage*  were  occasioned  by  the  words  al- 
leged to  have  been  uttered  falsely  and  ma- 
liciously." See,  also,  Odg«s,  Sland.  &  L.  p. 
302.  The  authorities  generally  hold  tliat 
special  damages  are  a  pecniUary  loss,  but 
the  United  States  supreme  court  Includes  ia 
this  class  the  loss  of  substantial  hospitality 
of  friends,  and  cites,  as  among  other  Illus- 
trative examples  gIvMi  by  text  writers,  "loss 
of  marriage,  loss  of  prc^table  employment 
or  of  emolumentB.  profits,  or  customCTs,"  etc. 
Newell,  Defam.  p.  8^',  Townsh.  Sland.  &  L. 
S  345.  It  Is  tmnecessary  to  decide  what  spe- 
cial datnages  will  support  the  actloa,  but 
mich  damages,  whatever  they  may  be,  mast 
be  pleaded  with  certainty,  not  aa  they  are  in 
plaintiff's  complaint. 

We  are  reluctant  to  deny  the  plaintiff  an- 
other opportunity  to  amend  her  complaint, 
and  have  concluded  to  remand  the  case,  with 
directions  that  If  the  plaintiff,  within  30 
days  from  the  filing  of  the  remittitur  in  tbls 
case  in  the  district  court,  offers  an  amended 
complaint,  property  pleading  special  dam- 
ages, the  Judgment  should  be  set  aside,  and 
the  action  proceeded  with;  otherwise  the 
Judgment  of  the  district  cowt  vill  be  affirm- 
ed. 

PE&IBERTOM.  a  J.,  and  DB  WITT.  J., 
concur. 

LmNGSTON  T.  WAONBR.  (He.  1,44a) 

(Supreme  Court  of  Nevada.  Nov.  13,  1805.) 

Sals— Aonoif  roa  Frigs— Rbasohablb  Valub— 
FiMDiKO  Odtsidb  of  Plbadikg — Attobvbt  axo 
CliBXT— PRIvnjMBD  COKHDKIOA'tlOm 

1.  In  an  action  for  tlie  price  of  goods,  on 
failure  to  prove  an  alleged  price,  their  reason- 
able value,  not  exceeding  the  price  alleged,  mar 
be  recovered. 

2.  Where  a  complaint  Blleges  a  sale  and  de- 
llverr  of  goods  for  an  agreed  price  of  $2.00iX 
and  the  answer  doea  not  deny  the  sale  and  dt!> 
livery,  hut  denies  that  their  value  was  gri>ater 
than  $oOO,  a  finding  of  no  sale  ia  outside  the 
pleadings. 

il.  (.'ommunications  by  parties  to  an  attor- 
ns acting  profeBsionally        all  Id  the  same- 
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ttansactloa  aM  aat,  u  Iwtw—i  amtk  iUClM, 
prirflcced. 

Appeal  from  district  oonr^  Ornwl^  cotmtr; 
0.  E.  Ua/tk,  Judsa 

Action  1^  A.'LlTtais«ton  agatmrt  Tolm  Wag- 
ner tor  tbe  pnrcbase  price  of  goods.  From  a 
jo^gment  for  defendant,  and  an  order  denr- 
ing  a  new  trial,  ^blntlfl  appeals.  Rerersed. 

T.  Coffin,  for  appellant.  Toraejrson  A  Bnm* 
meifleU,  for  reepondent. 

BONNIFIBLD,  J.  The  plalatUT.  by  his 
complaint,  alleges  **tbat  on  or  abont  saM 
May  17, 18M,  said  Stein  Bros.,  at  the  special 
Instanoe  and  reqnest  of  defendant,  John 
Wagner,  sold  and  detlTered  to  said  defendant 
certain  lot  of  goods,  wares,  and  merctaabdlBe 
(describing  them),  at  the  agreed  price  of  two 
thonsasd  dollars;  that  said  goods,  wares, 
and  merchandise  above  mentioned  were  rea- 
sonably worth  the  sum  of  two  thousand  dol- 
lars; that,  at  the  time  said  goods,  wares,  and 
merchandise  were  sold  to  defendant  by  said 
Stein  Bros.,  said  defendant  paid  therefor 
and  on  account  thereof  the  sum  of  five  hun- 
dred dollars,  and  no  more."  And  plaintiff 
prays  judgment  against  said  defendant  for 
the  maa  of  $1,500  and  costs  of  suit.  The  de- 
fendant, by  his  answer,  denies  and  alleges 
as  follows:  •  •  Defendant,  further  an- 
swering, denies  that  on  or  abont  the  17th  erf 
May,  1804,  or  at  any  other  time  or  place,  or 
at  all,  said  Stetn  Bros.,  at  the  special  in- 
stance and  reqnest  of  defendant,  or  other- 
wise, sold  and  delivered  to  defendant  a  cer- 
tain lot  of  goods,  wares,  and  merchandise 
[describing  the  goods  as  described  In  the 
complaint]  at  the  agreed  price  of  ?2,000,  or 
any  otlier  sum.  except  as  hereinafter  spe- 
cifically alleged;  denies  that  said  goods, 
wares,  or  merchandise  were  reasonably  worth 
the  sum  of  $2,000,  or  any  other  or  greater 
Bom  than  the  sum  of  $500;  but,  on  the  con- 
tiary,  defendant  alleges  that  he  purchased 
on  the  17th  day  of  May,  1894,  from  Stein 
Bros,  a  certain  lot  of  goods,  wares,  and  mer- 
cbattdlae,con8lstIngof  [describing  the  goods], 
tot  the  sum  and  price  of  $500,  and  that  upon 
said  last-mentioned  day  said  goods,  wares, 
and  merchandise  •  *  •  were  sold  and 
delivered  to  defendant  by  said  Stein  Bros., 
and  defendant  paid  said  Stein  Bros,  the  said 
sum  of  $500  for  said  goods,  wares,  and  mer- 
chandJae,  and  npon  said  last-mentioned  day 
said  property  was  delivered  by  said  Stein 
Bros,  to  defendant,  and  defendant  took  actu- 
al possession  of  the  same,  and  ever  since 
said  date  has  been,  and  now  Is,  the  legal 
owner  and  holder  thereof.  Defendant  de- 
nies that,  at  the  time  said  goods,  wares,  and 
merchandise  were  sold  to  defendant  by  said 
Stein  Bros.,  he  paid  to  said  Stein  Bros.,  on 
account  thereof,  the  snm  of  $5U0,  bot,  on  tbe 
contrary,  avers  fhat  the  said  sum  of  $500 
was  paid  to  said  Stein  Bros,  by  defendant 
hi  full  payment  and  settlement  for  all  of 
Slid  goodi;  waiefl»  and  merchandise  aa  here- 


inbefore set  out  and  sold  brHMld. Stein  Bras, 
to  said  defendant;"  and'  be  "pisys  Judgment 
for  his  costs,  and  that  he  be  dlamissed." 
The  court  dlsmlBsed  tbe  action,  «nd.gave  tbe 
defendant  judgment  for  bla  coats.  The 
plaintiff  moved  for  new  trial, -on  tbe^rounds: 
"(1)  Insuflaciency  of  tbe  evidenoe  to  justify 
tbe  decision  and  findings  sjid  Judgment  of 
the  court,  and  that  said  declsitm  and  Judg- 
ment are  against  law.  (2)  Errois  in  law  oc- 
curring at  the  trial,  and  excepted  to  by  the 
plaintiff."  The  motlcoi  was  denied,  and  this 
appeal  Is  from  the  Judgment  .and  the  order 
denying  a  new  trlaL 

The  court.  In  its  findings  of  fact,  found: 
"(8)  That  there  was  no  sale  of  the  property 
mentioned  in  said  complaint  by  Stein  Bros, 
to  tbe  defendant  for  the  sum  of  two  thou- 
sand dollars,  or  for  any  sum  of  money  what- 
ever." It  also  found:  "That  the  value  of 
the  goods  and  property  mentioned  and  de- 
EcrU>ed  In  the  pleadings  and  In  tbe  bill  of 
Bale  was  $1,000  at  the  date  of  said  bill  of 
sale,  and  Is  now  of  said  value."  What  the 
rights  are  of  the  respective  parties  under  the 
original  agreement  and  transaction  between 
Stetn  Bros,  and  the  defendant  concerning 
said  goods,  we  are  not  called  upon  to  deter- 
mine on  this  appeaL  From  the  [headings, 
as  they  now  stand,  we  consider  that  the  par- 
ties have  mutually  abandoned  or  rescinded 
said  agreement  as  to  the  objects  or  purposes 
of  the  transfer  of  the  title  and  possession  of 
said  goods  to  the  defendant,  and  have  elect- 
ed to  consider  and  treat  tbe  transaction  as 
an  abaolate  sale  and  delivery  of  the  goods. 
Tbe  action  was  brought  by  the  plaintiff  upon 
such  theory,  and  the  defendant,  by  his  an- 
swer, baaed  his  defense  npon  the  same  the- 
ory. By  the  testimony  of  the  parties  them- 
selves. It  was  shown  that  no  price  was 
agreed  on.  Then  the  case  stood  simply  as 
an  action  to  recover  tbe  value  of  goods  sold 
and  delivered.  It  Is  true,  the  plaintiff  al- 
leged an  agreed  price;  but,  notwithstanding 
this  allegation,  it  was  competent  for  blm  to 
prove  the  value  of  the  goods.  "Under  an 
allegation  of  an  agreed , price,  If  there  Is  a 
failure  to  prove  tbe  agreement  as  to  price,, 
evidence  of  value  Is  competent  for  the  pnr- 
poae  of  a  recovery  of  what  the  article  was 
fairly  worth,  but  not  to  sustain  a  recovery 
beyond  the  amount  alleged."  Abb.  Tr.  Ev. 
306;  Sussdorff  v.  Schmidt,  55  N.  Y.  319;  Trim- 
ble V.  Stllwell,  4  E.  D;  Smith,  512. 

The  complaint  states  a  good  cause  of  ac- 
tion to  recover  the  reasonable  value  of  goods 
sold  and  delivered  to  tbe  defendant,  at  his 
special  Instance  and  reqnest.  Independently 
of  the  allegation  of  an  agreed  price.  This 
allegation  cut  no  figure  In  the  case,  except 
to  prevent  a  recovery  for  any  greater  sum 
than  tbe  price  alleged. 

The  finding  of  the  court  that  there  was  no 
sale  of  tbe  goods  made  to  the  defendant  Is 
finding  against  the  pleadings,— finding  a  fact 
not  In  Issue,— and  Is  therefore  nugatory. 
The  sale  add  delivery  of  tbe  goods  are  alleg- 
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ed  In  fbe  complaint,  and  not  denied  hy  tbe 
answer.  The  value  of  tbe  goods  is  alleged  to 
be  $2,000.  A  greater  value  tban  $500  la  de- 
nied. After  It  waa  shown  that  there  was  no 
agreed  price,  the  only  question  to  be  deter- 
mined was  as  to  the  value  of  the  goods. 
On  this  Issue  the  court  found,  In  favor  of  the 
plaintiff,  that  the  value  was  $1,500,  but  gave 
the  defendant  Judgment  for  his  costs.  The 
Judirment  is  manifestly  against  law. 

Counsel  for  plaintiff  objected  to  Gen.  Tor- 
reyson's  testifying  to  the  negotiations  be- 
tween Stelu  Bros,  and  the  defendant  in  the 
matter  of  the  transfer  of  the  title  and  posses- 
sion of  the  goods  In  question  by  Stein  Bros, 
to  the  defendant,  on  the  ground  that  Mr. 
Torreyson  was  employed  by  Stein  Bros.  In 
the  transaction.  The  court,  after  hearing 
evidence  on  the  matter  of  employment, 
found  that  Mr.  Torreyson  was  acting  as  le- 
gal adviser  of  both  parties  In  the  transaction 
had  between  them,  and  overruled  the  objec- 
tion, to  which  ruling  the  plaintiff  excepted. 
We  are  of  opinion  that  the  evidence  fully 
supports  the  conclusion  of  the  court,  and 
that  Mr.  Torreyson  was  a  competent  witness 
as  to  the  matters  to  which  he  testified.  "The 
ftuthoritiM  are  abundant  and  harmonious  on 
the  question,  for  it  Is  agreed  on  every  hand 
that  communications  made  to  one  who  Is 
acting  [as  attorney]  for  both  parties  are  com- 
petent, and  cannot  be  considered  as  privi- 
leged." Hanlon  v.  Doherty,  109  Ind.  44,  0 
N.  E.  782,  and  citations.  "Where  an  attor- 
ney at  law  acts  in  his  professional  capacity 
for  several  parties  in  the  same  transaction,  he 
can,  as  between  the  parties  themselves,  tes- 
tify to  all  that  was  said  and  done."  Michael 
V.  Foil,  100  N.  C.  178,  6  S.  E.  264.  "When  a 
lawyer  acts  as  the  common  attorney  of  two 
parties,  their  communications  to  him  are 
privileged  as  far  as  concerns  strangers,  but 
ns  to  themselves  they  stand  on  the  same 
footing  as  to  the  lawyer,  and  either  can  com- 
pel him  to  testify  against  the  other  as  to 
their  negotiations.  In  re  Bauer's  Estate,  79 
Cal.  304,  21  Pae.  759. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  new  trial  granted. 

BIGBLOW,  C.  and  BBLENAP»  con- 
cur, 

JUNGK  et  al.  t.  REED  et  al. 

(Supreme  Court  of  Utah.    Nov.  6,  1895.) 

PRIKOIFAL  AND  AoBNT — NOTTOB    TO    AOBNT  A8 

NoTiOB  TO  pRiNOiPAt— Fraud  of  Aoent— Ef- 
PBCT  ON  Third  Parties— Princifal  avd  Surb- 
TT— Relbabb  or  ScRETT— Law  o»  Case— Whes 
BiSDiKe  ox  Appellatb  Cocan  — Tbrbitorial 

CODHTS. 

1,  Where  one  agreed  with  a  firm  to  pur- 
chase sheep  for  it,  and  to  share  in  the  profits 
from  the  sale  of  the  sheep,  and  afterwanls  en- 
tored  into  another  afrreement  with  another  firm, 
from  which  be  purchased  the  sheep,  by  which 
he  and  the  second  firm  were  to  share  the  profits 
uad  losses  as  partners,  it  cannot  be  said,  in  be- 


• 

half  of  the  sureties  on  notes  exeeated  by  the 
second  firm  to  the  fin^  to  seenre  the  lattn  tor 
damages  suffered  bv  a  bread  of  the  contract 

of  sale,  for  the  perfMmence  of  which  the  same 
sureties  were  bound,  that  the  knowledge  of  the 
agent  as  to  his  own  fraad  could  be  imputed  to 
the  purchasing  firm. 

2.  Where  one  had  agreed  with  plaintiff  firm 
to  pm-chase  sheep  for  It,  in  the  pronu  from  the 
sale  of  which  be  and  the  firm  were  to  share, 
and  afterwards  agreed  with  the  defendant  firm, 
of  whom  he  purchased  the  sheen,  that  he  and 
they  should  snare  the  profits  ana  losses  in  tlie 
enterprise  as  partners,  plaintiffs'  failare  to  noti- 
fy the  satieties  on  notes  executed  by  defendant 
firm  to  them,  to  secure  them  for  damages  suf- 
fered hy  breach  of  the  contract  of  sale,  for  the 

rformance  of  which  the  same  sureties  were 
und,  the  frand  of  their  agent,  thus  beinc 
practiced  qp  themsdves,  and  of  which  they  had 
m  fact  no  knowledge,  cann<rt  be  said  to  Iuits 
released  the  sureties. 

3.  The  supreme  court  of  a  territory,  not 
being  the  court  of  last  resort  in  causes  involving 
a  sum  in  excess  of  $5,000,  a  decision  by  it  on  a 
former  appeal  in  such  a  cause  is  not  binding 
as  the  law  of  the  case,  that  doctrine  applfing 
only  to  courts  of  last  resort 

Appeal  from  dlstelct  court.  First  district; 
before  Justice  H.  W.  Smith. 

Action  by  Franz  Jungk  and  F.  J.  Fabian 
against  D.  S.  Bead  and  O.  W.  Cropper,  as 
principals,  and  L.  Holbrook  and  S.  M.  Dag- 
glns,  as  sureties,  on  certain  promissory 
notes.  On  a  former  appeal  (33  Fac:  236), 
a  Judgment  for  defendants  was  rerersed, 
and  a  second  trial  resulted  in  a  Judgment 
for  plaintiffs  as  against  the  principals,  bat 
against  plaintiffs  as  to  the  sureties.  From 
an  order  denying  plaintiffs*  motlfm  for  a 
new  trial,  they  appeaL  Reversed. 

Bennett,  Marshall  &  Bradley,  for  appel- 
lants. Brown  ft  Haiderson,  for  respond- 
ents. 

MERRITT,  O.  J.  This  Is  an  appeal  from 
a  Judgment  rendered  In  favor  of  respond- 
ents Holbrook  and  Dugglns  in  the  district 
court  of  the  First  Judicial  district  of  Utah 
territory,  and  from  an  order  denying  the 
appellants'  motion  for  a  new  trial.  It  ap- 
pears from  the  evidence  that  the  appctlantB 
had  for  many  years  been  partners  nnder 
the  firm  name  of  Jungk  &  Fabiau,  doing 
business  as  merchandise  brokers  in  Salt 
Lake  City,  Utah;  that  on  November  20, 18S9, 
they  entered  Into  a  contract  with  S.  W. 
Scott  to  buy  sheep.  It  being  provided  therein 
that  all  contracts  for  sheep  should  be  made 
In  the  name  of  Jungk  &  Fabian,  who  by 
their  firm  name  were  parties  of  the  first 
part,  and  they  agreed  to  furnish  the  nec- 
essary capital.  Scott  agreed  to  attend  to 
the  buying  and  receiving  of  the  sheep.  Pay- 
ments for  sheep  were  to  be  by  check  of 
Jungk  &  Fabian,  per  S.  W.  Scott.  The  con- 
tract further  provided  that  the  net  profits  were 
to  be  divided  equally  between  Jungk.  Fabian, 
and  Scott,— one-third  to  each,— and  that  they 
should  "bear,  in  like  proportion,  any  Inter- 
est paid  on  money  borrowed,  and  all  ex- 
penses whatsoever  Incurred  In  connection 
with  sheep  contracts."   Beapcmdents  Crop- 
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pa  &  Reed,  at  the  solicitation  of  Scott, 
agreed  with  Jungk  &  Fabian  to  Bell  and  de- 
liver to  them  5,000  bead  of  sheep,  at  prices 
r&D^ng  from  ^2.25  to  $2.65  per  head.  This 
contract  was  dated  December  2A,  1SS9,  and 
on  the  signing  of  the  contract  Juugk  & 
Fabian  paid  to  Cropper  &  Reed  $500,  in  a 
check  that  was  filled  out  by  Fabtan,  but 
signed  by  Scott  In  the  name  of  Jungk  & 
Fabian,  per  S.  W.  Scott.  It  was  provided  in 
the  contract  ttiat  Cropper  &  Reed  should  fur- 
nish sureties  for  the  performance  thereof 
on  their  part,  and,  when  such  sureties  were 
famished,  should  receive  an  additional  sum 
of  $4,500,  which  should  be  considered  part 
payment  for  the  sheep.  In  pursuance  of 
this  agreement,  Hapgood  and  Duggins  were 
furnished  as  sureties,  and  the  remaining  $4,- 
500  was  then  paid.  Thereafter,  Cropper  & 
Reed,  likewise  at  the  solicitation  of  Scott, 
entered  into  a  second  contract  with  Jungk 
&  Fabian,  by  which  they  agreed  to  sell  and 
deliver  to  Jungk  &  Fabian  an  additional 
5,000  head  of  sheep,  at  the  price  of  $2.65  per 
head,  and,  on  furnishing  respondents  Dug- 
gins  and  Holbrook  as  sureties  for  the  faith- 
ful performance  of  the  contract  on  their 
part,  received  from  Jungk  &  Fabian  a  check 
for  $5,000,  signed  in  their  name,  per  S.  W. 
Scott.  By  the  terms  of  tK>th  these  contracts 
the  sheep  were  to  be  delivered  In  the  fol- 
lowing July  and  August.  There  Is  evidence 
tending  to  show  that,  prior  to  entering  into 
either  of  these  contracts.  Cropper  &  Reed 
bad  been  approached  by  Scott,  who  offered 
to  go  Into  partnership  with  them  in  furnish- 
ing these  sheep,  and  also  represented  to 
tbem  that  he  could  procure  the  sheep  at  a 
less  price  tlian  that  which  they  were  to  re- 
ceive from  Jungk  &  Fabian.  On  the  7th 
day  of  jUarcli,  1800,  the  following  written 
contract  was  made  between  Cropper  &  Reed 
and  Scott,  to  wit:  "Salt  Lake  City,  March 

7,  1890.  This  agreement,  made  and  entered 
Into  by  and  between  Cropper,  Reed  &  Scott, 
as  partners,  dealing  in  cattle,  aheep,  and  real 
estate.  They  each  one  agree  with  each  oth- 
er to  buy  and  sell  on  commission,  and  share 
equal  In  profits  and  loss  on,  all  real  estate 
and  cattle,and  expensesof  handlingthesame, 
to  sliare  In  two  contracts  of  sheep,  made  by 
Cropper  &  Reed  to  Jungk  &  Fabian.  The 
said  Scott  is  to  divide  ail  profits  made  In  sell- 
ing, and  the  said  Cropper  &  Reed  are  to  di- 
rldeall  profltstn  buying,  should  therebeany, 
and  to  work  to  one  another's  Interest  In  the 
entire  business  as  partners.   Cropper  &  Reed. 

8.  W.  Scott."  It  appears  that  neither  Jungk 
nor  Fabian  knew  of  Scott's  partnership  with 
Cropper  &  Reed,  but  that  Cropper  at  least 
knew  that  Scott  was  Interested  with,  or  the 
agent  of.  Jungk  &  Fabian  In  the  matter  of 
purchasing  sheep,  and  Reed  also  knew  this 
fact  before  the  execution  of  the  notes  sued 
on.  Cropper  &  Reed  failed  to  furnish  the 
sheep  as  required  by  the  contract,  the  price 
of  sheep  having  materially  risen  between 
the  date  of  the  contract  and  the  date  when 


the  she^  were  to  be  delivered.  After  such 
fiiilure  they  had  a  partial  settlement  with 
Jungk  &  Fabhm.  at  which  it  was  agreed  be- 
tween them  that  Jungk  &  Fabian  had  been 
damaged  by  their  failure  to  fulfill  said  con- 
tract in  the  sum  of  $5,000,  which  sum,  to- 
gether with  the  $10,000  theretofore  received 
by  Cropper  &  Reed,  made  the  total  amount 
due  to  Jungk  &  Fabian  at  that  time  $16,00a 
In  partial  payment  thereof.  Cropper  &  Reed 
paid  and  delivered  to  Jungk  &  Fabian  mon* 
ey  and  checks  aggregating  $3,062.50;  sheep, 
at  the  contract  price,  amounting  to  $1,075.40; 
a  note  executed  by  S.  W,  Scott  to  Cropper 
&  Reed,  $600;  a  further  check,  drawn  by 
Fllza  Moody  on  Deseret  Savings  Bank,  $1,- 
200,— total,  $5,937.80.  At  the  same  time  It 
was  agreed  the  balance  should  be  settled  la 
notes,  and  a  short  time  afterwards  the  fol- 
lowing notes  were  executed  in  pursuance  of 
such  settlement:  First,  the  three  notes  sued 
on,  made  by  D.  G.  Reed  and  Q.  W.  Cropper, 
and  Indorsed  by  L.  Holbrook  and  S.  M.  Dug- 
glns,  aggregating  $7,000;  second,  a  note 
made  by  D.  C.  Reed  and  G.  W.  Cropper,  and 
indorsed  by  H.  F.  Hapgood,  for  $500;  third, 
a  note  made  by  D.  C.  Reed,  G.  W.  Cropper, 
and  S.  W.  Scott  for  $1,500.  The  indorsers 
on  the  notes  were  sureties  on  the  contracts, 
and  Indorsed  the  notes  as  a  continuation  of 
their  liability  on  the  contracts.  The  note 
indorsed  by  Hapgood  has  since  been  paid, 
but  none  of  the  other  notes  have  been  paid. 
I'hls  action  was  Instituted  upon  the  three 
promissory  notes,  aggregating  $7,000,  made 
by  the  defendants  Reed  and  Cropper  and  fn- 
doraed  by  Holbrook  and  Dugglns.  The 
makers  Joined  In  one  answer,  and  the  In- 
dorsers joined  In  another.  In  the  respective 
answers,  failure  of  consideration  for  the 
notes,  and  fraud  In  obtaining  tbem,  are  al- 
leged. The  particular  fraud  relied  on  by 
the  indorsers  is  that  Scott  was  a  partner  on 
both  sides  of  the  contracts,  that  that  fact 
was  unknown  to  them,  and  materially  in- 
creased their  risk,  and  that  the  failure  of 
the  plaintiffs  to  disclose  such  fact  to  tbem 
discharges  their  obligation. 

On  the  trial  the  court  directed  a  v^dict 
against  Cropper  &  Reed,  but  as  to  the  sure- 
ties, by  Its  fourth  Instruction,  in  effect.  In- 
structed that  If  Holbrook  and  Dugglns  knew 
at  the  time  of  signing  the  notes  that  Scott 
was  a  pai'tuer  with  Jungk  &  Fabian,  and  also 
with  Cropper  &  Reed  In  the  contracts  upon 
which  they  were  guarantors,  tbey  were  bound 
upon  the  notes.  If  they  did  not  know  it, 
they  were  not  bound  upon  them.  This,  In  ef- 
fect. Instructed  the  Jury  that  it  was  the  duty 
of  Jungk  &  Fabian  to  communicate  Scott's 
double  Interest  to  the  sureties,  and  that  their 
failure  to  communicate  that  fact  avoided  the 
contract  of  suretystiip,  unless  said  sureties 
had  knowledge  thereof  from  other  sources. 

It  m^  be  admitted  tliat  Scott's  double  in- 
terest was  a  material  fact  for  the  indorse 
to  know,  but  It  a£^>ears  In  the  evidenie  that 
this  &ct  was  unknown  to  Jun&k  &  FaUaiv 
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alttnagb  kunm  to  Otapper  ft  BeeO.  Hie 
tlree  notes  ned  on  are  admitted  by  the  plead- 
ings to  Iw  executed  to  Jnngk.ft  Fabtftn,  not 
t«  Jongb,  Fabian,  and  Scott  It  also  appears 
by  the  evidence  tbat  Scott  has  no  Interest 
t&creln.  Any  fraud  wUcb  would  be  a  de- 
fense to  tbose  notes  most  be  a  fraud  on  the 
part  ot  Jnngk  ft  Fabian,  and,  unless  Scott's 
acttoH  and  Seott^  knowledge  of  his  dealings 
wMb  Cropper  ft  Reed  can  be  Imputed  to 
Jnngk  ft  E^blan,  they  would  be  under  no  ob- 
ligation to  disdOBe  wbnt  tbey  did  not  know. 

It  la  net  cwrtended  that  Scott* s  Inteiest 
-with  Jisn^  ft  Fabian  alone  Incceesed  the  Ua- 
l}ffitie»  of  the  snratiea,  nor  In  any  manner  In- 
terested them.  The  erfdence  oondoaively 
ekbwa  tliat  Seott  was  sttempOog  to  pa^e- 
tncto  a  ftand  on  Jun^  ft  Fabian.  In  the 
contract  of  March  7,  1890,  he  threes  to  share 
wttta  GiDpper  ft  Beed  the  profits  ttiat  would 
come  to  Mm  when  Jon^  ft  FaUan  sold  the 
sheep.  Hto  whole  azransement  with  Cropper 
ft  Reed  gare  liisn  an  Interest  In  opposition  to 
Ub  duty  as  ttie  ^nt  or  partner  ot  Jun^  ft 
EMIan,  and  -violated  fbe  tdainest  prlnc^les  of 
law,  that  no  agent  diould  be  permitted  to  ac- 
41iilre  an  Interest  adverse  to  his  duty  to  his 
principal.  Acting  tor  Jnni^  &  FaUan,  It  was 
Seetffl  duty  to  procure  a  contract  from  Crop- 
per ft  Beed  at  the  lowest  price,  and  acting  for 
Idmaelf,  as  a  partner  of  Cropper  ft  Beed,  It 
was  his  Interest  to  obtain  from  Jungk  ft  Fa- 
bian the  Ugbest  prlcfc  If  the  contract  be- 
tween Jungk  ft  Fabian  and  Scott  constituted 
Seott  a  partner  wtth  Jnn^  ft  Fabian  as  to 
the  net  profits,  yet,  as  to  the  corpus  of  the 
property,  and  as  to  the  obligations  payable 
to  Jtmgk  ft  Fabian  alcne,  no  Interest  was 
vested  in  Scott,  nor  any  authority  glvoi  him 
to'  discharge  such  oUlgatlonB;  certainly  no 
act  of  Scott's  in  furtherance  of  a  scheme  to 
-defrand  Jln^k  ft  %blan  .would  have  that  et- 
fbd  For  the  same  reason.  Scott's  knowt 
■edge  of  his  own  scheme  to  defrand  Jungk,  & 
Fhbian  could  not  be  Imputed  to  them,  there 
being  a  presumption  tliat  he  would  not  dls- 
cleae  It  to  ttiem. 

It  Is  a  general  rule  that  the  knowledge  of 
the  agent  Is  to  be  Imputed  to  his  prindpal, 
but  the  exception  is  as  well  settled  as  the 
rule,  fne  rule  has  no  application  to  a  case 
where  tbe  agent  acts  In  his  own  Ints-est,  ad- 
versely to  that  of  bis  principal.  His  adrer* 
BBry  character  and  antagonistic  Interest  take 
him  out  of  the  <9>eratIon  of  the  rule  f<H:  two 
reasons— First,  tliat  be  will  very  likely,  In 
8Bch  case,  act  for  himself,  rather  than  for  bis 
principal;  and,  secondly,  he  TriU  not  be  likely 
to  commnnlcato  to  bis  principal  a  fact  which 
be  is  Interested  In  concealing.  It  would  be 
botb  unjust  and  unreasonable  to  Impute  notice 
by  mere  construction  under  such  circumstan- 
ces, and  sadt  is  the  establl^ed  rule  of  law  on 
this  subject  Ftenkd  t.  Hudson,  82  Ala.  158, 
2  South.  76S;  Allen  Ballroad  Co.,  150  Mass. 
200,  22  N.  m  S17.  As  Jungk  ft  Fabton  did 
not  know  of  Scott's  Interest  or  contract  wltb 
'Cnq^er  ft  Beed,  and'  as  the  law  does  not 


Impute  such  knowledge  to  them,  they  could 
not  dlsdose  It  to  the  soietlee,  and  are  not  to 
be  mulcted  because  they  did  not  perform  an 
ImposslUUty. 

But  it  Is  cDntended  tbat  on  a  farmer  ap- 
peal of  this  action  the  court  held  o&erwlfle 
as  to  the  sureties,  and  that  socfa  holding  has 
become  the  law  of  the  ease,  and  as  mdt  Is 
controlling.  The  particular  question  of  law 
here  discussed  was  not  at  all  discussed  In  ttie 
opinion  on  the  tonaee  appeal  On  the  former 
appeal  of  this  case  the  court  dedded  the  ques- 
tion that  the  Interest  of  Scott  with  both  par- 
ties to  Ibe  Aeep  contracts  wan  a  matter  ma- 
terial tor  Ibe  sureties  to  know;  but  th^  no- 
■wbm  Intimate  any  tq^faiioD,  on  tbe  prindple 
of  law  here  InToked,  that  Sootfs  knowledge, 
obtained  In  an  effort  to  defkaud  Jun^  ft 
Fabian,  was  not  to  be  Imputed  to  them,  aud, 
from  a  careful  examlnatitm  of  tbat  dedakxi, 
we  cannot  see  that  the  court  intended  to  In- 
timate any  opinion  on  that  qnestton. 

There  Is  another  reason  why  tbe  ftwiner 
decision  of  this  court  did  not  become  ttie  law 
of  tise  case,  and  tbat  Is  that  tbls  cmrt  In  Ibis 
case  Is  not  the  court  of  last  resort:  As  to  this 
case,  InrolTlng  as  It  does,  a  sum  In  excess  <tf 
$6,000,  tbe  supreme  courtof  the  United  Stotes 
Is  tbe  court  of  last  resort,  and  this  stands  as 
an  Intermediate  court.  Ttaedoctrlneoftbelnw 
of  the  case  Is  not  only  restricted  to  appel- 
late tribunals,  but  also  to  courts  of  last  re- 
sort. See  n.  a  T.  BUIott  (Utah)  41  Pae.  720; 
1  Herm.  Estc^.  117, 118;  Lawrence  BaDou. 
37  Oal.  S1&  Tbls  Is  wen  Illustrated  by  tbe 
case  of  Galtgher  r.  Jones,  129  U.  S.  193,  9 
Sup.  Ct  835.  That  was  a  case  Inrt^vlng  tbe 
conslderatlan  ot  the  duty  a  broker  owes  to  bis 
principal  when  he  refuses  to  obey  telegraphic 
Instructions  from  his  principal.  On  the  first 
appeal  of  that  case  to  tbe  supreme  court  of 
Utah  territoiy.  It  was  decided  Uiat  the  broker 
was  not  required  to  signify  his  refusal  by  a 
telegram,  but  could  do  so  In  the  ordinary 
coarse  of  maQ.  The  trial  court  baring  held 
otherwise,  the  case  was  reversed,  with  in- 
Btructlons  to  grant  a  new  trial.  The  second 
trial  was  had  before  a  referee,  vriio  ftnmd  as 
a  tnct  that  the  suin'one  court  of  the  territory 
had  held,  under  the  same  facta,  and  as  matter 
of  law,  that  the  broker  was  excused  it  be  sig- 
nified bis  refusal  bf  mall,  and,  basing  bis  de- 
cision on  this  as  the  law  In  the  case,  found  In 
favor  of  the  broker.  That  finding  was  adopt- 
ed by  the  trial  cour^  and  affirmed  by  the  sih- 
preme  court  of  this  territory.  On  appeal  to 
the  supreme  court  of  the  United  States,  how- 
ever, after  reciting  the  finding,  and  tiie  found 
fact  that  the  finding  was  In  accOTdance  with 
the  law  of  the  case  as  established  on  the  first 
appeal,  and  after  quoting  from  the  decision 
of  this  court  on  the  first  an>eaJ,  tbe  supreme 
court  of  the  United  States  say  that  the  court 
was  in  error,  that  the  broker  was  but  an 
agent,  and  was  bound  to  f<^ow  tbe  directions 
of  his  principal,  or  give  notice  that  he  dndUn- 
ed  to  continue  the  agoicy,  and  wbera  ^  di- 
rection came  by  tdegrajriti,  bis  notice  nrayt  be 
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by  a  like  prcMBpt  maaiui  of  communication, 
and  reversed  the  case.  Of  course,  that  court 
could  only  reverse  tbe  case  if  the  sufM'eine 
court  of  Utab  territory  on  tbe  second  an>eal 
committed  an  error  in  affirming  it  Appeoli 
Ue  to  the  supreme  court  of  tbe  United  States 
from  final  Judgmeats  of  the  supreme  court  of 
this  territory  to  correct  tbe  errors  of  this 
court  If  no  emr  baa  been  committed,  tbe 
case  will  not  be  revoaed.  If  tbls  court,  <m 
tbe  second  appeal.  In  Gallghw  t.  Jtwea,  waa, 
as  matter  of  law,  reqiUred  to  api^y  the  doo 
trine  of  the  law  of  the  ca«e.  It  oould  have 
committed  no  oror  In  so  fu>plyiaK  It  and 
there  could  have  been  no  occasion  to  reverse 
tbe  action.  On  princij^  it  woald  seem  that 
admitting  that  tbe  law  was  eironeouidy  de- 
clared on  a  former  apiieal  at  an  actkw,  and 
that  such  cause  could  be  carried  to  the  su- 
preme court  of  tbe  United*  States  on  appeal 
bom  the  action  of  this  court,  there  could  be 
no  reason  in  requiring  a  party  to  go  to  that 
court  Id  order  to  correct  that  error;  and  in 
this  we  can  see  tbe  reasoa  why  tlie  law  of 
tbe  case  has  aot  been  appUed  to  latarmediate^ 
but  only  to  courta  of  last  resort 

On  tbe  evldeace  In  this  record,  tbe  laat 
court  erred  in  its  fourth  instmctloii  to  tbe 
jury,  and  tbe  judgment  of  the  court  below 
most  be  reversed,  and  s  saw  trial  snated; 
and  it  Is  so  ordwed. 

BARTGH,  J.,  ooncuis. 


PIONEJSR  LAND  CO.  v.  BIAPDUX  et  ax. 
(No.  18.361.)' 

tflapreme  Court  e<  California.    Nov.  8,  1800.) 

ScBvica  or  Procbss— ScvFiciB-toT— Lahd  Cirtiti- 
CATsa— Patmbut  or  PuBoaAHS  Pbiob— Judo* 

MBNT— VAUDlTT—COLJUi.TBR&b  ATTACK. 

1.  Act  April  8.  1801  (St  1S61.  p.  IW}, 
thorizinfT  tbe  forfeiture  of  certjGi^iitps  oE  pur- 
dtase  of  lands  sold  the  state  for  nonpaymeot 
ef  tlie  price,  i»orides  fin  section  2)  that.  If  tbe 
Dame  of  the  bolder  of  t]>e  eertificmte  is  unknown, 
service  of  summons  may  be  "made  bj  posting  one 
ccpy  for  three  weeks  at  the  courthouse  door, 
•  •  •  and  two  copies  in  public  places  io  the 
townsUp."  Held,  that  a  return  that  the  swo- 
aions  w9»  werved  oa  a  person  unknown  inf  pos*- 
injE  one  "copy  on  the  conrthoase,"  and  a  eopy  Id 
two  poUic  places  in  the  township,  not  redting 
the  lotKth  of  time  th^  were  so  poated.  wss  in- 
sufficient 

2.  Where  tbe  sam  due  on  ths  certificate  of 
pnrdiase  of  land  from  the  state  was  paid  before 
eotrr  of  jadgmeot  nnder  Act  April  9,  18B1,  for^ 
feiting  such  certificate  for  Doapayment  of  tlie 
price,  tbe  state  holds  tbe  laod  m  trust  for  the 
vendee,  and  it  cannot  convey  to  another. 

3.  The  aflSrmftDce  on  appeal  of  an  order  deny- 
init  a  motion  to  set  aside  a  Jodgment,  on  the 
aroand  that  the  judsment  eoold  not  be  reviewed 
hj  motion  after  a  lotiR  lapse  of  time,  does  not 
inve  any  validity  to  said  jnilirment,  where  it  ap- 
Dean  on  Its  face  to  be  vmd  for  want  of  jurisdic- 
tion over  tbe  person  of  d^eodant  sad  the  in- 
validUty  at  said  Judgment  msy  be  lOtewa  coUat»- 
ally. 

C(anmi6slon«B'  decision.  Departmeot  1.  Ap* 
peal  tnm  superior  court  Tulare  county; 
WbeatoD  A.  Gray,  Judge. 

>  Bdiearing  denied. 


ActlMi  to  quiet  title  by  ttie  Pioneer  Land 
Company  against  R.  A.  Maddux  and  wife. 
Defendauta  had  Judgment  and  plaintiff  ap- 
peala.  Reversed. 

Da^fg^  &  Adams,  for  appellant  Lamber* 
•on  ik  Uiddlecofl,  for  respondents. 

TANGI>IEP,  O.  Action  to  quiet  plalntlflTa 
sieged  title  to  40  acres  of  swamp  land  situate 
In  tbe  county  of  Tulare.  In  185tJ,  Peter  Good- 
hue applied  to  purchase  the  laud  in  question 
frmn  the  state  an  a  credit  of  five  years,  pursu- 
ant to  section  5  ot  "An  act  to  provide  for  the 
sale  of  swamp  and  overflowed  lands  belonglDg 
to  this  state,"  approved  April  28,  1855  <St 
1866,  p.  189);  and  thereupon  such  proceedings 
were  regularly  taken  as  entitled  blm  to  a  cer- 
tificate of  purchase  under  section  8  of  said 
act  and  such  certificate  was  Issued  to  him 
on  May  90,  1856.  Ooodbue  inclosed  the  land, 
and  resided  thereon  until  October  28,  1861, 
when  he  conveyed  the  same  by  deed,  and  de- 
livered poeoenelon  thereof  to  Marshall  D, 
Young,  who  thence  rerided  thereon,  and  main- 
tained tbe  ittclosure  nntU  February  1,  1864, 
when  he  conveyed  tbe  same  by  deed,  and  de- 
livered possession  thereof  to  Samuel  C.  Young, 
who  thence  resided  thereon,  and  maintained 
tite  Inclosure  nntU  Hay  10,  18T0,  when  be  by 
deed  ccmveyed  tbe  sanie  to  Daniel  Murphy, 
wbo  then  entered  Into  posseBslon  of  tbe  land, 
kept  It  Inclosed,  and  used  It  for  gi'azing  pur- 
poaea  until  October,  1882,  when  he  died  tes- 
tate. Thereafter  such  proceedings  were  regu- 
larly talcen  In  tbe  matter  of  tbe  estate  of  Dan- 
iel Murphy  that  the  land  in  question  was  dis- 
tributed by  the  snpMlor  court,  according  to 
the  will,  to  DanM  M.  Murphy  and  Diana  Mur- 
phy HIU.  On  February  9,  1886,  Daniel  M. 
Murphy  conveyed  by  deed  all  his  Interest  in 
tbe  land  to  Diana  Murphy  Hill,  who  on  June 
2,  1887,  conveyed  the  whole  thereof  to  Wil- 
liam Thomas,  who  on  June  3,  1887,  conveyed 
tbe  same  to  plalnttCT.  Daniel  Murphy  during 
bla  lifetime,  and  bis  eotecutors  and  devisees 
thereafter,  until  March  30,  1888,  held  posses- 
sion of  tbe  land  by  a  sufficient  Inclosure,  and 
nsed  tt  for  pasturing  live  stock,  and  paid  the 
taxes  thereon  for  every  year  during  all  that 
time  The  land  was  assessed  to  plaintiff  in 
tbe  spring  of  1888.  and  plaintiff  paid  the  taxes 
tar  that  year.  All  tbe  deeds  above  mentioned 
were  duly  recorded.  The  defendants  entered 
upon  tbe  land  In  June,  1688,  claiming  It  to  be 
imsold  swamp  land,  and  made  application  to 
purchase  tbe  same  from  the  state,  and  pro- 
eared  ttom  the  state  a  certificate  of  purchase 
on  February  1,  1892  On  October  28.  18!)2, 
this  action  waa  commenced,  and  defendants 
filed  their  answer,  claiming  title  by  virtue  ot 
tbe  last-mentioned  certificate  of  purchase.  On 
Mardi  10,  1883,  and  before  the  trial  erf  this  ac- 
tion, the  state  Issued  and  dellvei-ed  to  defend- 
ant R.  A.  Maddux  a  patent  for  the  land,  as 
alleged  In  a  supplemental  answer  of  the  de- 
fendants, filed  May  0.  1893.  A  book  In 
office  ot  tbe  county  treasurer  Introdneed  aa 
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erldence  by  the  defendants,  an  extract  from 
which  le  contained  In  the  record,  shows  that 
the  prhidpal  and  interest  of  tin  pnrchase 
price  (one  dollar  per  acre,  with  Interest  at  10 
per  cent  per  annum)  was  fully  paid  by  Peter 
Goodhue  and  his  successors  in  Interest,  as  fol- 
Iowb:  "Vlsalla,  Tulare  Coun^,  Oallfomla,  No. 
33.  Peter  Goodhue's  survey  ot  swamp  land  in 
town  21  south,  range  2T  east,  section  SS, 
Mount  Diablo,  containing  forty  acres.  Smv 
Teyed  March  25,  1856,  S.  W.  ^  of  S.  B.  J^, 
section  23.  Filed  Hay  30,  1850.  1S57,  In.  (4. 
July  18tb  received  on  the  above  $4.  1859,  May 
31st,  by  oae  year's  interest,  $4.  1862,  Septem- 
ber 15th,  by  two  years'  Interest,  ^  1864,  Oc- 
tober 24th,  by  principal  and  two  years'  interest 
in  full,  $48."  Bespcmdents  contend,  however, 
that  the  last  Item  of  this  account  ($4^  was  not 
paid  until  October  24,  1865;  but  In  view  of 
the  ground,  wliolly  independent  of  this,  upon 
which  I  think  the  Judgment  should  be  re- 
versed, it  is  Immaterial  whether  the  last  pay- 
ment was  made  on  October  24, 1864,  or  on  Oc- 
tober 24,  1865.  since  It  Is  admitted  that  the 
treasurer's  account  is  correct,  except  as  to  the 
date  of  the  last  Item,  and  that  the  last  item  of 
$48  was  paid  as  ear^  as  October  24,  1865. 

On  the  ISth  day  of  May,  1865,  the  people  of 
the  state,  by  tbe  district  attorney  of  the  coun- 
ty of  Tulare,  commenced  an  action  against  Pe- 
ter Ooodhne  and  John  Doe  to  annul  the  certifi- 
cate of  pnrchase  issued  to  Goodhue  In  1856. 
pursuant  to  an  act  ot  the  legl^tnre  approved 
AprU  9, 1861  (St  1861,  p.  140),  authorl^  the 
fitrfeitnre  and  annulling  of  such  certificates  of 
purchase  tor  nonpayment  at  Interest  w  prtn- 
dpal  of  tbo  purchase  price  of  lands  stdd  by 
tbe  state  on  a  credit  It  waa  averred  In  tbe 
complaint  that  "said  defendant  John  Doe, 
whose  true  name  is  unknown  to  plaintlfT, 
claims  to  be  the  bolder  of  said  certificate  of 
purchase,  and  to  have  an  Interest  in  said  land 
adverse  to  pblntur;  •  •  •  that  on  the  16th 
day  of  November,  1864,  there  waa  remaining 
due  plabitlfl  from  defoidant,  and  irhlch  had 
been  due  for  more  than  thirty  days,  two  years' 
Interest  on  said  lands,  to  wit,  the  sum  of  eight 
d<dlars,  •  •  •  and  said  snmof  Interest  still 
rffluainsdue  and  onpaid;  •  *  *  thatdefen<t 
ant  is  dellnquwt  as  aforesaid,  and  has  thereby 
forfeited  all  hla  right  title,  claim,  and  Intovst 
in  said  lands."  At  die  time  this  action  to  an- 
nul the  certificate  was  commenced,  and  dur- 
ing tbe  wh(4e  period  of  Its  pendency,  Samud 
C.  Toung  was  in  possession  of  the  land,  claim- 
ing to  own  the  same  virtue  ot  his  recorded 
deed  from  M.  D.  Toung.  The  coily  evidence  of 
service  of  nimmons  on  the  defoidants  la  the 
return  of  the  sherltC  Indorsed  theretm,  as  fol- 
lows: "Shaiff's  Office,  Tulare  County.  I 
hereby  certify  that  I  recced  the  within  sum- 
mons on  the  28th  day  of  May,  A.  D.  1865,  and 
personally  served  the  same  on  Peter  Goodhue, 
defendant  therein  named,  by  delivering  to  him 
%  copy  ot  said  summons,  attached  to  a  certified 
copy  ot  the  complaint  in  said  action,  and  also 
served  tbe  within  summons  on  unknown  own- 
OS  sued  under  the  flctitioua  name  of  John  Doe, 


by  posthig  a  copy  U  the  wifldn  mmmons  In 
two  public  idacea  In  the  township  in  which 
the  real  estate  described  in  the  complaint  U 
ritnated,  and  one  copy  on  tbe  conrtboose  In 
Vlsalla,  Tulare  county.   Dated  July  20, 1865." 

Section  2  of  said  act  of  Apra  9,  1861  (St 
1861.  p.  140),  provides:  "If  the  name  of  tba 
holder  of  the  ceitlflcate  of  purdiase  be  not 
known  be  may  be  sued  under  a  fictitious  nam^ 
and  service  of  summons  may  be  had  by  post- 
ing one  copy  of  the  sonunons,  containing  a  de- 
Bcriptl<m  of  the  land,  tor  three  weeks,  at  the 
courthouse  door  of  the  coun^.  and  two  copies 
in  public  places  in  tbe  township  where  tbe 
land  is  situate."  Tbe  Judgment  annulling  the 
certlfl^te,  and  declaring  all  rights  of  the  de- 
fendant to  tbe  land  forfeited,  vras  taken  by  de- 
fault, on  October  30,  1865.  It  recites  that  the 
default  of  the  defendants  "for  not  appeariuj; 
or  answering  has  been  duly  entered,"  but  does 
not  redto  that  summons  had  been  served  la 
any  manner  on  either  of  the  defendants.  Tbe 
court  below  found  that  the  plaintiff  was  not 
the  owner  of  any  estate  In  the  land  described 
In  his  complaint  but  tlmt  defendants  were  tbe 
owners  thereof,  and  tberenp<m  adjudged  that 
plainticr  take  nothing  by  this  action.  The 
plaintiff  appeals  from  tbe  Judgment  and  from 
an  order  denying  his  motion  for-  a  new  trial 

Counsel  for  appdlant  contmds  that  tbe  Judg- 
ment ptuportlng  to  annul  the  certificate  is  void, 
and  that  It  so  appears  upon  the  face  of  tbe 
Judgment  roll;  and  so  It  appears  to  me.  There 
was  no  sei-vice  of  summons  on  Samuel  C. 
Young,  who  was  the  holder  of  the  cerilficate 
and  In  p(»sessIon  of  the  land  at  the  time  the 
sheriff  posted  tbe  copies  of  the  summons,  and 
who  was  sued  by  the  fictitious  name  of  John 
Doe.  The  deed  of  the  land  to  Samuel  0. 
Young,  which  inddeatally  gave  him  a  right  to 
the  certificate  of  purchase  as  a  muniment  or 
evidence  of  title  (Jackson  v.  Hyde,  91  Cal.  463, 
27  Pac.  769;  Henderson  v.  Grammar,  66  GaL 
332,  5  Pac.  488)  was  duly  recorded  on  June 
18, 1864,  and  there  Is  no  suggestlcHi  or  pretense 
that  he  was  not  pcrscmally  known  to  tbe  at- 
torney for  the  state  at  the  time  be  commenced 
the  action,  It  being  alleged  only  that  his  "troe 
name"  was  unknown  to  plaintiff.  Yet  It  is 
true  that  the  statute  (section  2  of  said  act  of 
April  0,  1361)  provides:  "If  tbe  name  of  tbe 
holder  cA  the  certificate  of  purchase  be  not 
known,  be  may  be  sued  under  a  fictitious  name 
and  service  of  summons  may  be  had  by  post- 
ing," etc  Assuming  that,  under  the  circum- 
stances above  stated,  service  of  summons  by 
merely  posting  copies  thereof,  as  directed  by 
the  statute,  was  due  process  of  law.  surely  s 
snbstsntlal  compliance  with  that  statute  was 
necessary  to  effect  snch  service.  Bnt  while 
the  Judgment  roll  idiows  what  was  doae  to 
effect  service  of  summons,  It  fiiUs  to  show  a 
snbstandal  compliance  with  tiie  statute.  The 
statute  requires  one  copy  of  the  sum  moos  to 
be  posted  "tor  Ibree  weeks  at  tbe  courthouBe 
door  of  the  county,  and  two  copies  In  public 
places  in  tbe  township  where  tbe  land  Is  situ- 
ate"; bat  the  return  of  the  sherlfl;  Indorsnl 
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on  the  Hranmons,  fialb  to  sbow  that  any  copy 
of  the  snmmonfl  was  posted  "at  the  door"  of 
the  courthouse,  or  even  on  the  courthonse,  "for 
three  weeks"  or  for  a  single  day,  and  also  falls 
to  show  that  two  copies  were  posted  In  the 
township  "for  three  weeks,"  or  for  any  specific 
period  of  time.  A  posting  of  a  copy  "on  the 
courthoQse"  elsewhere  than  "at  the  door,"  even 
for  the  period  of  three  weeks,  wonid  have  been 
a  substantial  and  material  departure  from  the 
requirement  of  the  statute.  The  obvious  rea- 
son for  requiring  tt  to  be  posted  "at  the  door" 
waB  that  It  would  more  probably  be  seen  and 
read  at  that  point  than  at  the  rear,  or  on  any 
other  part  of  the  courthouse.  These  defects 
In  the  return  of  the  sheriff  cannot  be  supplied 
OF  cured  by  presmnption,  although  they  might 
have  been  supplied  by  a  recital  of  due  service 
in  the  judgment  "Where  the  record  is  silent 
as  to  what  was  done,  It  will  be  presumed  that 
what  oi^ht  to  have  been  done  was  not  only 
done,  but  rightly  done;  but,  when  the  record 
states  what  was  done,  it  will  not  be  presumed 
that  something  different  wasdone.  If  the  record 
merely  shows  that  the  summons  was  served 
on  the  son  of  the  defendant,  It  will  not  be  pre- 
sumed that  It  was  served  on  the  defendant.  If 
the  affidavit  of  the  printer  shows  that  the  sum- 
mons was  published  one  month,  It  will  not  be 
jH^sumed  that  It  was  published  three."  Hahn 
V.  Kelly,  34  CaL  391;  Qulvey  v.  Porter,  37  OaL 
462;  Hastings  t.  OuDnlngbam,  39  Cal.  143. 
Tbese  cases  bare  not  been  overruled  In  re- 
spect to  the  above  quotation  from  Hahn  v. 
Kelly.  Estate  of  Newman.  75  Cal.  213,  16 
Pac.  887;  Belcher  T.  Chambers,  C3  CaL  635. 
Tbe  following  cases  are  also  specifically  in 
point:  People  v.  Greene,  74  Cal.  400,  IC  Pac. 
107;  Hyde  v.  Bedding,  74  Cal.  493,  16  Pac. 
380;  People  v.  Hnllan,  65  Cal.  396,  4  Pac.  S48. 
The  judgment  purporting  to  annul  the  certifi- 
cate of  porchase  to  Goodhue  being  void,  and 
the  assignees  of  Goodhue  having  fully  paid  both 
principal  and  interest  of  tbe  purchase  price  aa 
early  as  October  24, 1865,  if  not  a  year  earlier, 
it  follows  that  tbe  state  bad  no  beneficial  in- 
terest In  the  land  In  1888  when  It  Issued  a  cer- 
tificate of  purchase  to  tbe  defendant  Maddux, 
□or  In  1893,  when  It  Issued  to  him  a  paimt; 
and  consequently  such  patent  to  Maddux  am- 
veyed  no  title  to  him. 

AftK  tbe  purchase  price  was  fully  paid  by 
Goodhue  and  his  assignees,  the  holder  of  the 
certificate  of  purchase  issued  to  him  In  1856 
was  the  owner  of  tiie  land,  the  state  being 
merely  a  naked  trustee  of  the  legal  title,  which 
it  was  and  still  is  bound  to  convey  to  the  equi- 
table owner  on  demand,  and  therefore  had  no 
power  to  sell  tbe  land  to  another.  A  vested 
right  to  a  patent  from  the  state  for  public 
laud  Is  equivalent  to  a  patoit  so  far  as  the 
state  Is  concerned.  Stark  t.  Starr,  6  Wall. 
402;  Wlrth  T.  Branson.  98  IJ.  S.  118;  Benson 
Alining  &  Smelting  Co.  v.  Alte  Mining  & 
Smelting  Co.,  146  U.  S.  432,  12  Sup.  Ct  877; 
Hnff  V.  Doyle,  93  U.  S.  558;  Pratt  v.  Crane, 
S8  CaL  SSS;  McCabe  t.  Goodwin,  106  CaL 
-m,  30  Pac.  Ml.   Tbat  plaintiff's  title  was 


sufficient  to  support  this  action  against  the  de- 
fendants, to  quiet  It,  is  clear.  Penule  v.  Hll- 
dreth,  81  Cal.  130,  22  Pac.  398;  Orr  v.  Stew- 
art, 67  Cal.  275,  7  Pac.  693. 

The  only  other  matter  to  be  conMdered  arises 
from  the  fcdlowlng  additional  facts:  In  Decem- 
ber, 1888,  the  plaintiff,  as  the  successor  in  inter- 
est to  Peter  Goodhue  and  John  Doe,  who  were 
the  defendants  In  the  action  to  annul  the  certifi- 
cate of  purchase,  moved  the  court  to  set  aside 
judgment  tn  that  case  purporting  to  annul  the 
certificate,  on  the  grounds:  (1)  That  the  court 
never  obtained  jurisdiction  of  the  person  of 
the  defendant  John  Doe;  and  (2)  that  the  pur- 
chase price  of  the  land  had  been  fully  paid  be- 
fore the  commencement  of  that  action.-  The 
superior  court  denied  the  motion.  Tbe  plain- 
tiS  herein  appealed  from  the  order  denying  It, 
and  this  court  affirmed  the  OTder,  on  the 
ground  of  the  great  lapse  of  time  between  tbe 
date  of  the  judgment  and  the  making  of  the 
motion  to  set  it  aside,  viz.  23  years.  This  court, 
by  Mr.  Justice  Works,  said:  "We  know  of  no 
provition  of  law  which  can  be  held  to  author- 
ize the  vacation  of  a  judgment  on  a  mere  mo- 
tion after  so  long  a  time."  People  v.  Goodhue, 
SO  Cal.  190.  22  Pac.  66. 

The  respondents  contend  that  this  order  de- 
nying plaintitTs  motion  to  set  the  judgment 
aside,  and  the  affirmance  of  It  by  this  court, 
are  concltislve  of  the  validity  of  the  judgment 
against  the  merely  collateral  attack  made  up- 
on It  in  this  case.  But  no  question  as  to  the 
validity  or  regularity  of  the  judgment  was  de- 
cided by  this  court  It  was  only  decided  that 
the  judgment  could  not  be  reviewed  on  a  mere 
motion  after  so  long  a  time.  If  the  Judgment 
was  void  before  the  motion,  neither  the  order 
denying  the  motion  nor  the  affirmance  of  that 
order  by  this  court  imparted  to  the  judgment 
any  force  or  validity.  It  has  been  held  that 
the  affirmance  by  an  appellate  conrt  of  a  void 
judgment  imparts  to  It  no  validity,  and  espe- 
cially if  such  afBrmance  is  put  upon  grounds 
not  touching  its  validity.  I  think  Mr.  Van 
Fleet,  In  his  book  "Collateral  Attack"  (section 
16),  correctly  states  the  law  applicable  to  this 
case,  as  follows:  "In  cwder  to  make  a  judg- 
ment void  collaterally,  either  (1)  a  l^al  or- 
ganization of  tbe  tribunal,  or  (2)  jurisdiction 
over  the  subject-matter,  or  (?)  jurisdiction  over 
the  person,  must  be  wanting;  or  (4)  one  or 
more  of  these  matters  must  have  t>een  lost 
after  it  once  existed.  When  either  of  these  de- 
fects can  be  shown,  the  judgment  and  all 
rights  and  tities  founded  therecm  are  void,  ^ven 
in  the  bands  of  a  bona  fide  purchaser.  In  snch 
cases  the  dignity  of  the  court  Is  of  no  con- 
cern. Thus,  where  a  void  judgment  had  beeo 
affirmed  on  appeal  by  the  supreme  court  of 
Texas,  the  court  said:  'The  judgment  of  af- 
firmance rendered  by  this  court  could  not  im- 
part to  it  validity,  but  would  Itself  be  void  by 
reason  of  the  nullity  of  the  judgment  appealed 
from/  Chambers  v.  Hodges,  23  Tex.  105,  110. 
The  supreme  com*!  of  ^iississtppl  said  tbat  the 
affirmance  of  a  void  judgment  on  appeal,  upon 
grounds  nut  touchlns  but  overiouklns  tan- 
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fidlty,  did  not  make  It  vaUd.  Wilson  r.  Mont- 
«umery,  14  Smedes  &  M.  205,  207.  When  a 
Jadgment  Is  lacking  In  any  of  the  foregoing 
.particulars,  it  matters  not  wbetbv  tt  was  reo- 
dered  by  tbe  highest  or  the  lowest  court  In  the 
land;  It  Is  equally  worthless.  No  one  Is  bound 
to  obey  it  Tbe  oath  of  all  officers,  execntive. 
legislative,  or  Judicial,  compela  tbem  to  disre* 
zard  It  A  few  cases  hold  that  want  of  Juris- 
diction over  tbe  person  does  not  make  the 
Judgtuent  of  a  superior  court  void  (Gay  t. 
fimlth,  38  N.  H.  171,  174;  dictum  In  Kimball 
T.  FIsk,  39  N.  H.  110,  116);  but  tb^  are  out 
<tf  Une,  and  wrong  on  lurlnclple." 

I  think  the  finding  oi  tbe  court  that  defend- 
mnts  owned  the  land  in  qaestion  Is  not  justified 
1)j  the  erldenee,  and  that  the  order  and  Judg- 
oMcnt  appealed  from  should  be  reversed,  and 
4be  cause  remanded,  tar  a  new  trlaL 

Wa  concur:  HAYNBS,  a;  SEABLS.  a 

FEB  CURIAM.  For  tbe  reasMU  givoi  In 
4he  foregoing  opinion,  the  order  and  Judgment 
^Rpealed  from  are  reversed,  and  a  new  trial 

NIOHOLUI  T.  BEID  «t  aL    (No.  1S,4B0.) 
<48lli>reme  Oonrt  of  California.    Nor.  «,  188S.) 

CiaaTiriCATa  or  Stock— TMANirsa  or  Titlb. 
Where  a  firm  contracted  to  eeU  and  deliv- 
er at  a  future  day  certaio  bank  stock  Btauding 
fa  the  name  of  the  individual  memben,  but  before 
4B«der  both  memberb  of  the  firm  died,  a  person 
■mho  BubBeqaentl;  became  sncceBsor  of  the  firm, 
^mi  bad  the  certificates,  nuindoned,  iu  h'm  pos- 
^BSskHL  could  not  make  a  valid  tender  of  the 
«aine  T^thout  deraigning  title  from  the  original 
Iwldets  thraecd. 

Oimmlssioners*  decision.  D^rtment  1.  Ap- 
SHd  ft<om  snperlw  court,  San  Joatiain  coanty; 
.VoMph  H.  Bndd,  Judg& 

Action  by  WtUlam  Nlcbolls,  7r.,  against 
ttatiert  K.  Beld  and  otliera,  to  recover  the 
price  of  certain  shares  of  stock.  E>efendants 
*ad  Judgment,  and  plaintiff  appeals.  Affirmed. 

F.  T.  Baldwin.  Nlcol  &  Orr,  and  Charles 
Tnttte,  for  appellant  Bennett  &  Tbon4>son, 
v.  B.  Dnnlfv.  and  W.  M.  Glbrai,  for  i«Bp(Hid- 

•tfUtS. 

BBITT,  a  Actkm  to  recover  tbe  otmtraet 
ifrtoe  of  certain  shares  of  stodE  In  the  Bauk  of 
Stockton,  a  corporation,  which  defendants 
Agreed  to  purchase  of  W.  ft  P.  Nlcbolls,  a  oo> 
vartnersblp.  The  contract  was  in  writing, 
and  bore  date  December  15.  18S5.  It  stated 
that  W.  &  P.  Nlcbolls  had  that  day  sold  to 
IBeid,  Tully,  and  Traheni.  the  defendants, 
-■^eertlflcates  Nos.  63  and  64,  for  fifty  shares 
«acfa,"  of  said  stock,  for  tbe  sum  of  ^.300, 
to  be  paid  October  1,  1SS3,  with  interest; 
Oiat  tbe  vendors  were  to  retain  possession 
and  control  of  tbe  stock  until  payment  of  tbe 
Jtsreod  price,  and  then  deliver  the  same  to  the 
ynrchasera,  who  on  their  part  agreed  to  buy 
It  4m  the  terms  stated.  Plaintiff  sues  as  as- 
•Ignee  of  tbe  rights  of  W.  &  P.  Nlcbolls  un- 
4ar  said  contract,  alleging  tender  of  the  cer- 


tificates by  him  to  defeadanta  In  Xay,  1880, 
their  refusal  to  accept  tbe  same  or  to  pay  tbe 
purchase  price,  bis  oonttnoed  readiness  to  de- 
liver, etc.  The  court  found,  among  other  mat- 
ters, that  plaintiff  and  his  alleged  assignors 
were  never  ready  or  able  to  perfbnn  the  coo- 
dltlons  on  their  part  of  tbe  said  contract; 
that  no  tender  was  made  to  defendants;  and 
rendered  Judgment  1b  defendants'  ta.Tt».  It 
la  claimed  tbat  tlw  evUenee  doe*  not  Juatl^ 
the  findings. 

The  record  shows  that  the  two  eertlOcatM 
of  stock  were  Issued  Jane  1»  1871.  Tber 
were  in  the  same  fonn.  one  ot  them  setting 
forth  "that  WiUiam  NIcboUa,  of  Placer  coun- 
ty, is  tbe  proprietor  of  fifty  shares  of  tbe  capi- 
tal atcxA  of  tbe  Bank  of  Stockton,  which  Is 
tra  Deferable  only  on  the  books  of  the  bank 
personally,  or  by  attorney,  upon  tbe  surrender 
of  this  certificate";  and  the  otitex  ahowlng 
tbat  Philip  NlchoUa  is  tbe  proprietor  of  CO 
shares,  transferable  In  like  manner.  Both 
said  certlflcatea  wwe  In  possession  of  the  firm 
of  W.  &  P.  NicboUs  on  December  U,  1885,  and 
were  In  i^nUfTs  posseastoa  at  the  }in>e  of 
tbe  alleged  tend^  to  defendants.  William 
Nlcbolls,  named  In  one  of  aald  certlflcates. 
died  In  tbe  year  1877.  At  that  tirae  he  and 
tbe  said  PhtUp  composed  the  firm  of  W.  &  P. 
Nlcbolls.  At  the  date  of  the  contract  ot  sale 
the  firm  consisted  of  said  PhUIp  NichoUs  and 
John  and  William  NichoUs.  the  last  two  being 
sons  of  William  wbo  died  In  1S77.  The  plain- 
tut,  who  is  the  son  of  said  Philip,  succeeded 
his  father  In  the  firm  in  the  year  1886.  The 
firm  name  has  never  been  changed. 

Except  tbe  mere  fact  of  possesst<m  of  said 
certificates,  there  Is  no  evidence  tbat  tbe  title 
of  tbe  deceased  WlUIam  Nlcbolls  in  the  stodc 
standing  In  his  name  ever  passed  to  any  of  tbe 
said  successive  firms,  or  to  tbe  plaintiff.  Tbe 
certificate  was  produced  at  tbe  trial,  but  bore 
no  Indoreemmt  whatever,  and  was  unaccom- 
panied by  other  evidence  of  transfw.  Possev 
sloo  only  of  the  certificate  was  Insufficleut  to 
establish  tranamlsaton  of  title  therein  from 
William  Nlcbolls,  deceased,  his  repmaeota- 
tlves  or  heirs.  See  Borland  v.  Bank,  90  CaL 
04,  33  Pac.  737.  On  the  facts  appearing,  had 
tbe  certificate  tram  pree^ited  by  plaintiff  or 
by  W.  &  P.  NichoUs  for  transfer  on  tbe  hookM 
of  tbe  bank.  It  would  have  been  the  duty  of 
tbe  latter  to  refuse  to  make  such  transfer. 
Tafft  V.  Railroad  Co.,  8i  Cal.  131.  24  Pac.  436; 
Quay  V.  Railroad  Co..  82  CaL  1.  22  Pac.  92& 
Regarding  a  contract  not  essentially  different 
from  tbat  exhibited  here,  and  ander  a  statute 
quite  similar,  as  concerns  Its  Infiuence  on  tbe 
question  In  hand,  to  section  3%  Civ.  Code, 
tbe  court  of  exchequer  held  tbat  "tbe  true 
meaning  of  tbe  contract  Is  tbat  tbe  party  is 
to  convey  and  deliver  oertlfieatca  ahowlng.  ei- 
ther on  tbe  fnce  of  them,  or  from  tbe  ladorse- 
ments,  that  tbe  title  Is  la  tbe  pensoo  convey- 
Ing,"  and  that  possession  of  the  certificate 
was  not  of  Itself  evidence  of  the  right  of  tbe 
party  producing  It  to  convey  tbe  shares 
Hare  t.  Waring,  3  Ueea.  &  W.  862.  WbUt 
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we  may  concede  that  \ht  title  could  have  been 
deraigned  ottierwlse  than  by  Indorsement  of 
the  certificate,  we  fall  to  find  evidence  of  Ita 
deralgnment  to  plaintiff  or  hla  Ann  In  any 
manDsr.  The  tender  made  by  plaintiff  was 
therefore  Ineffectual  (Civ.  Code,  {  1^5),  and 
the  findings  of  the  court  were  right  It  la, 
of  course.  Immaterial  to  Investigate  the  title 
to  the  other  certificate,— Issued  to  FhUlp  Nlch- 
olls,— thoTigh  it  also  la  In  doubt,  for  defend- 
ants conid  not  be  required  to  accept  one 
without  the  other.  Polhemos  y.  Helman,  4S 
OaL  573.  Tbe  Judgment  aoA  order  alunild  be 
affirm  ed. 

We  eonenn   TANGUBF,  a;  SEABLS,  a 

FE^  OURIAM.  For  the  reascHU  gir^  In 
tbe  forcing  oplnlML  tbe  Judgment  and  ordtf 
are  afflimed. 


Id  n  FIFSL    (Or.  90.) 
(Smveme  Court  of  California.    Not.  7,  1895.) 
Habbas  Cosptra— Jubt  Triai<— Rarisw. 

1.  The  refusal  of  the  oonrt  to  grant  a  jury 
trial  on  a  prosecution  for  a  misdemeanor  cannot 
be  reviewed  on  habeas  corpus. 

2.  Tbe  lefciilatore  not  hsTlng  provided  for 
■smmaxT  proceedings  without  a  Jury  in  proseco- 
tioQB  for  v^e^JuSf  &  joiy  trial*  whoi  demanded, 
cannot  be  refused. 

In  bank. 

Jeanne  Fife  was  convicted  ot  ragiaucy, 
and  saes  oat  a  writ  of  habeas  cofiKifl.  Dis- 
missed. 

J.  Marion  Brodu,  for  pettttoocr.  J.  Don- 
nell,  IMst.  Atty.,  for  rmpaa^aat 

HcPABLAND,  J.  This  te  a  petltlsn  fer  a 
writ  of  habeas  cwpua  The  petitioner  shows 
that  atoe  was  convicted  In  tbe  police  court 
of  the  tUty  of  Lcm  Angeles  of  t^e  offenaa  ot 
vagtazwy;  that  she  appealed  to  the  snperioor 
court  of  the  county  of  Los  Angelea,  whore 
the  judgment  of  the  police  court  was  affirm- 
ed; and  tiiat  ahe  did  not  walre  a  Jnry  In 
the  said  police  eonr^  and  expressly  made  a 
demand  In  tbe  superior  court  for  a  jury,  and 
said  demand  was  refused.  Her  contention 
Is  that,  baring  been  tried  and  conylcted  un- 
do* tbrae  dmmutances,  without  tbe  Inter- 
vention of  a  Jnry,  her  Imprisonment  Is  Ille- 
gal, and  that  she  should  be  restored  to  her 
liberty  upon  habeas  oorpua  In  the  recent 
case  of  Bz  parte  Wong  Yon  Ting,  106  Cal. 
280,  8S  Pac.  027,  we  took  occasion  to  inquire 
svmewhat  fnlly  Into  the  right  of  a  jnry  trial 
in  criminal  cases;  and  our  concluaion  there 
was  that  the  legislature  might  proride  for 
summary  proceedings  without  a  jury  In 
cases  of  such  petty  offenses  as  were  thus 
proTlded  for  in  certain  early  English  stat- 
utes and  In  cases  which  are  intrinsically  of 
a  rtmllar  nature  and  degree  as  those  men- 
tioaed  In  said  statutes.  Vagrancy  1^  we 
think,  one  of  those  offatses,  and  the  legisla- 


ture ml^t  provide  by  a  general  law  for  the 
snmmary  trial  wltbont  a  Jury  of  persons 
chargred  with  said  offense;  but  we  agree 
with  the  superior  court  of  Los  Angeles  coun- 
ty sitting  In  bank,  whose  learned  opinion  on 
the  subject  was  presented  to  ns  at  the  argu- 
ment here,  that  there  Is  no  valid  statutory 
proTlBlon  for  such  a  trial  without  a  jury. 
Conceding,  however,  that  the  denial  of  a  jury 
in  such  a  case  would  be  error,  for  which  the 
judgment  should,  on  appeal,  be  reversed  by 
the  superior  court,  still  the  point  Is  urged 
here  that  such  denial  does  not  raise  a  ques- 
tion of  Jurisdiction  which  can  be  considered 
on  habeas  corpus.  The  learned  judges  of  the 
superior  court.  In  their  opinion  above  no- 
ticed, seemed  to  assume,  and'  perhaps  quite 
naturally,  that  this  court,  in  Taylor  v.  Reyn- 
olds, 92  Cai.  57'd,  28  Fac.  68H,  and  Ex  parte 
Wong  Ton  Tlug,  106  Cal.  206,  99  Fac.  627, 
had  decided  that  the  question  here  involved 
could  be  determined  on  habeas  corpus.  But 
in  those  cases  the  question  was  not  raised, 
and  was  not  in  any  manner  considered.  In 
Taylor  v.  Reynolds  the  cour^  in  Its  of^on, 
says;  "The  answer  admits  all  the  facts  al- 
leged, and  waives  all  objections  tiiat  might 
be  made  to  the  writ,  to  the  end  that  the 
questions  sought  to  be  raised  may  be  decid- 
ed upon  their  merits;"  and  In  the  Wong  You 
Ting  Case  we  said:  "The  only  question  be- 
ftore  us  necessary  to  be  decided  li  whether  or 
not  appellant  was  entitled  to  a  jury  trial. 
•  •  •  The  point  that  the  refusal  of  a  Jury 
can  be  reviewed  only  on  appeal  Is  not 
made."  In  the  case  at  bar,  however,  the 
I>olnt  Is  expressly  made  and  Insisted  on,  and 
cannot  be  evaded.  Uxton  a  thorough  ezam- 
Inatlon  of  the  question,  we  are  forced  to  the 
conclusion  that  either  in  civil  or  criminal 
cases  the  denial  of  a  trial  by  Jury  is  merely 
error  to  be  corrected  on  apt)eal,  and  does  not 
go  to  the  jurisdiction  of  tbe  court,  so  that  It 
may  be  inquired  into  on  habeas  corpus,  ex- 
cept in  those  cases  where  a  Jury  cannot  be 
waived  and  therefore  is  a  necessary  constitu- 
ent part  of  the  court  A  jury  may  be  waiv- 
ed In  any  civil  case,  and  It  Is  not  contended 
by. any  one  that  the  refusal  of  a  demand  for 
a  Jury  In  a  civil  case  affects  the  Jurisdiction, 
or  is  anything  more  than  error;  and  as  a 
jury  may,  under  the  coDstltutlon,  be  waived 
"in  all  criminal  cases  not  amounting  to  a  fel- 
ony,"  a  Jury  is  not  a  necessary  constituent 
part  of  a  conrt  for  the  trial  of  a  misde- 
meanor, and  the  refusal  of  the  court  to  allow 
a  Jury  on  such  a  trial  Is  mere  error.  This 
principle  will  be  found  to  be  established  by^ 
the  general  authorities,  but  as  It  has  l:>een 
definitely  declared  by  decisions  of  this  court 
we  need  look  no  further.  Ex  parte  Hliler, 
82  Cal.  454,  22  Fac.  1113,  is  determinative  of 
the  point  That  was  habeas  corpus,  and  the 
petitioner  demanded  his  discharge  upon  Uie 
ground  that  he  had  been  denied  a  Jury  trial 
in  the  justice's  court  in  which  he  was  con- 
victed; but  this  court  sitting  in  bank  re- 
manded the  petitioner,  and  aald:  "Tbe  of> 
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fense  charged  was  not  a  felony,  and  a  jury 
niiKht  have  been  waived.  The  return  of  the 
officer  tp  the  alteruatlre  writ  Bhows  a  yalld 
commitment  by  a  conrt  having  jurisdiction 
of  the  Bubject-mattv  and  of  the  party.  If 
a  Jury  trial  was  denied.  It  was  mere  error 
which  conld  not  be  reached  by  a  writ  of 
Iiabeas  corpus,"— citing  authorities.  In  Pow- 
elson  T.  Loclcwood,  82  CaL  613.  23  Pac.  143, 
there  was  an  application  for  a  writ  of  pro- 
hibition to  restrain  a  justice  of  the  peace 
from  trying  the  petitioner  on  a  charge  of 
vagrancy  without  a  jury,  which  raised  the 
precise  point  decided  in  Ex  parte  Miller. 
The  court  said:  "I  think  the  court  properly 
Rustalned  the  opposition  to  the  writ  on  the 
first  ground  above  stated,  and  for  the  rea- 
sons that  the  justice's  court  had  JurlsdlctiOD 
of  the  subject-matter— the  misdemeanor 
charged— and  of  the  parties;  that  in  denying 
a  jury  trial,  even  if  appellant  was  entitled 
to  It,  and  in  trying  or  in  proposing  to  try 
the  case  without  a  jury,  the  Justice's  conrt 
did  not  exceed  or  propose  to  exceed  its  Juris- 
diction; and  that,  even  If  this  action  or  pro- 
posed action  of  the  justice's  court  was  erro- 
neous, It  was  so  only  as  to  the  mode  of  pro- 
cedure in  an  action  of  which  that  conrt  had 
jurisdiction."  Upon  the  foregoing  authori- 
ties we  hold  that  the  denial  by  the  lower 
court  of  petitioner's  demand  for  a  Jury  was 
only  error,  and  does  not  go  to  the  qnestlon 
of  Jurisdiction,  and  therefore  cannot  be  re- 
viewed In  the  proceeding  of  habeas  corpus. 
The  petitioner  Is  remanded,  and  the  writ  dis- 
missed. 

We  concur:  BHATTT.  O.  J.;  HENSHAW. 
J.;  GAROUTTB,  J.;  HARBISON,  J.;  VAN 
FLE£}T,  J.;  XBMPUB,  J. 


WITTBNBBOCK  v.  CASS  et  al.  (ALBX- 
ANDBB  et  aL.  Intenrenen.    No.  18,881). 

(Stmreme  Court  of  California.    Nov.  7,  1895.) 

Tkdsts  im  Rkaltt— Parol  Evidenob— Esobot— 
Validitt. 

1.  An  agreement  whereby  defendant's  moth- 
er was  to  convey  certain  land,  porchaied  with  her 
moner.  to  defendant,  said  conveyance  to  take 
effect  on  ber  death,  in  consideration  that  be  would 
uay  taxes  thereon,  and  aupport  her  during  her 
life,  a  within  Civ.  Code,  S  oaH,  requiring  trusts 
in  teal^  to  be  in  w.-itiug. 

2.  It  may  be  shown  by  parol  that  plaintiff, 
at  the  time  he  advanced  money  on  land  to  de- 
fendant's mother,  knew  that  a  deed  thereof  had 
been  cxpcuted  to  defendant,  and  delivered  in 
escrow  to  ttike  effect  on  the  grantor's  death,  and 
that  the  consideration  therefor  was  the  payment 
by  defendant  of  taxes  on  aaid  property  and  the 
SDDoort  of  the  grantor  during  her  life. 

3.  A  deed  to  a  child  of  the  grantor,  delivered 
In  escrow,  with  instructions  to  hold  the  same 
without  recording  It  until  the  death  of  the  gran- 
tor, who  thereby  parted  with  ail  control  over  it, 
is  valid,  and  operates  to  immediate^  vest  title  in 
the  grantee  subject  to  the  grantor's  life  tenancy. 
Bdry  T.  Iwrnc,  88  Pa&  838,  98  GaL  446^  fol- 
lowad. 


Commissioner^  decision.   Department  2. 

Appeal  from  superior  court,  Saosmento 
county;  Matt  P.  Johnson,  Judge. 

Action  George  F.  Wittenbrock  against 
William  H.  Cass,  administrator,  and  others, 
to  foreclose  a  mortgage.  D.  E.  Alexander  and 
others  intervened.  From  a  judgment  of  fore- 
closure and  an  (ffder  denying  a  motloo  for  a 
new  trial,  defendants  appeal.  Reversed. 

Johnson,  Johnson  &  Johnson,  fw  anptilantsL 
Holl  &  Dunn,  for  respondent 

BELCHER,  C.  On  March  7,  1892,  Maria 
Lonlsa  Cass  borrowed  of  the  plalntilf  912.000, 
for  which  sfae  executed  to  bim  ber  [Mromissory 
note,  and  a  mortgage  to  secure  payment  of 
the  same  on  certain  real  property  in  the  city 
of  Sacramento.  Mrs.  Cass  died  In  May,  1S!>^ 
and  thereafter  the  defendant  William  H. 
Cass  was  duly  appointed  admlnLstrator  of  h^ 
estate.  In  March,  18^3,  plaintiff  c<Hnmenced 
this  action  to  foreclose  his  said  mortgage, 
making  William  H.  Cass,  as  administrator  and 
Individually,  a  party  defendant.  Tbe  case 
was  tried,  and  judgment  of  foreclosure  ren- 
dered as  prayed  for,  from  which,  and  from  an 
order  denying  his  motion  tor  a  new  trial,  the 
defendant  appeals. 

The  defendant  answered  the  complaint  and 
then,  by  of  cross  complaint  set  up.  In 
anl}8tance,  tbe  following  facts:  That  Maria 
Louisa  Cass  was  the  mother  of  defendant, 
and  In  October,  1882,  was  72  years  of  age.  In- 
firm in  body,  without  a  home,  and  greatly  In 
need  of  care  and  attention.  That  she  had 
abont  113,700  In  money,  and  no  other  property. 
That  then  and  there  it  was  agreed  between 
her  and  defendant  that  she  should  purchase 
in  her  own  name,  and  with  ber  own  means,  a 
certain  lot  In  the  cl^  of  Sacramento,  and 
erect  a  dwelling  House  thereon  sufficient  to 
accommodate  her  and  defendant  and  his  ta.m' 
lly,  and  that,  after  the  house  should  be  con- 
structed, she  and  he,  with  his  family,  abould 
move  into  the  same,  and  thenceforth  live  to- 
gether. That  he  should  pay  the  taxes  and  in- 
snrance  upon  the  property,  and  keep  tbe 
house  In  good  repiUr,  and  should  furnish  ber 
with  all  necessary  care  and  with  board  and 
lodging,  and  attend  her  In  sickness  and  In 
health  during  her  natural  life;  and  that  In  re- 
turn th^for  she  should  execute  to  him  a 
deed  of  the  premises,  which  should  be  held  In 
escrow  until  her  death,  and  shonld  also  make 
a  will  devising  to  him  all  her  property  and  es- 
tate, and  that  she  would  not  in  any  maimer 
sell,  transfer,  mmtgage,  or  Incumber  tbe  said 
property.  That  In  pursuance  of  tbe  afore- 
said agreement  Mrs.  Cass  purchased  the  said 
lot,  and  erected  a  dw^lng  house  thereon  at 
an  expense  to  her  of  between  $1,900  and  $2.- 
000,  and  she  and  defendant,  with  his  family, 
moved  Into  the  said  house  and  took  up  their 
residence  there  about  February  1,  1883,  and 
defendant  and  his  family  bave  ever  since  re- 
sided in  said  house.  That  defendant  has  in 
all  mpects  fulfilled  said  agreement  on  his 
part,  and  has  expended  In  tbe  payment  oC 
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taxes,  Inauranoe,  and  repairs  upon  said  prem- 
ises the  sum  of  $730  and  upwards.  That  Mrs. 
Cass,  in  porsuance  of  the  said  agreemenl^ 
made  her  will,  devisliig  and  bequeathing  to 
defendant  all  at  her  property  and  estate,  and 
also  executed  to  defendant  a  deed  of  the  said 
real  property,  which  deed,  together  with  said 
will,  was  left  in  escrow  with  one  Richmond 
Davis  ot  Etacnunento.  That  in  ]J3SS  Mrs.  Caaa 
represented  to  defendant  that  she  had  ex- 
pended all  her  money  remaining  after  the  pur- 
chase of  the  said  lot  and  the  construction  of 
the  said  bouse,  and  that  she  needed  more 
money  for  present  use.  She  requested  blm  to 
advance  her  money  from  time  to  time,  and  he, 
on  her  representation  that  she  had  executed 
•  deed  of  the  property  to  him,  and  placed  the 
same  with  said  Richmond  Davis,  advanced 
to  her  about  $275.  That  in  March,  1892,  Mrs. 
Cass,  being  then  feeble  in  mind  and  body, 
executed  to  the  plaintiff  the  mortgage  set  out 
in  the  complaint,  In  violation  of  her  agree- 
ment with  defendant,  and  without  his  knowl- 
edge or  consent;  and  ptior  to  the  execution 
thereof  the  plaintiff  bad  full  and  complete  no- 
tice of  the  fiicts  set  forth  in  this  crocu  com- 
plaint. At  the  trial,  defendant  offered  to 
prove  all  the  facts  set  up  in  his  cross  com- 
plaint, and,  it  appearing  that  the  all^d 
agreement  between  defendant  and  his  mother 
was  n6t  in  writing,  all  of  the  offered  evidence 
was  objected  to  as  irrelevant,  immaterial,  and 
Incompetent,  and  excluded  by  the  court,  the 
plaintiff  reserving  exceptions. 

L  Appellant  contends  that  the  court  erred 
in  excluding  his  offered  evidence  as  to  the 
verbal  agreement,  etc,  between  himself  and 
bis  mother,  because,  if  the  facts  alleged  were 
ime^  a  constructive  trust  was  created  In  his 
fbvor,  which  was  superior  to  any  rights  in  the 
Itttjperty  acquired  by  respondent;  citing  Brl> 
ami  T.  Brison,  75  CaL  625,  17  Pac.  689,  and 
other  cases.  We  do  not  think  this  contentioa 
can  be  sustained.  It  is  true  that  a  constmct- 
tve  tmst  arises  by  operation  of  law,  and  Is 
expresly  excepted  from  the  rule  that  a  trust 
in  realty  can  only  be  created  by  an  Instrn- 
ment  in  writing  {Civ.  OoAe,  1 852);  and  wlien- 
ever  one  person  acquires  from  another  the 
title  to  real  propoty  by  ftaud,  actual  or  con- 
stmctlve,  practiced  upon  that  other,  a  con- 
structive trust  is  created,  which  a  court  of 
equity  win  fasten  upon  the  title  In  his  hands. 
Hayne  v.  Hermann,  97  Cal.  259,  32  Pac.  171. 
This,  however,  Is  not  such  a  case  as  that  sup- 
posed. Mrs.  Cass  did  not  acquire  the  ttUe 
to  the  proi»erty  in  question  from  lier  son,  nor 
with  his  money.  She  boi]^ht  the  property 
and  paid  for  It  with  her  own  money,  and 
simply  agreed  with  him  that  he  and  his  fam- 
ily should  live  with  het  on  the  premises,  and 
should  have  the  title  thereto  after  her  death, 
provided  be  would  pay  the  taxes  and  insur- 
ance on  the  property,  and  keep  the  house  in 
good  repair,  and  would  furnish  her  with  all 
necessary  care  and  with  board  and  lodging 
during  her  life.  All  of  these  conditions  were 
performed,  but  that  fact  does  no^  in  our 


opinion,  bring  the  case  within  the  rule  de- 
clared In  any  of  the  cases  cited. 

2.  Appellant  further  contends  that  the  court 
erred  in  excluding  the  evidence  offered  to 
show  that  Mrs.  Cass  executed  to  him  a  deed  of 
the  s^  property,  and  placed  It  in  the  hands 
of  one  Davis  as  a  depositary,  to  be  delivered 
after  her  death,  and  also  to  show  that  re- 
spondent bad  notice  ot  the  execution  and  de- 
posit of  the  deed  at  the  time  be  received  his. 
mortgage.  This  contention  must  be  sustain- 
ed. If  the  deed  was  executed  and  left  with 
Davis,  and  resptmdent  had  notice  thereof,  as 
claimed,  then  it  was  Immaterial  wliether  the 
prior  agreement  between  the  parties  was 
verbal  or  written,  and  parol  evidence  to  peove 
all  the  facts  was  admissible.  The  case  of 
Bury  V.  Toun&  98  CaL  446,  33  Pac.  338,  is  in 
many  respects  very  similar  to  this.  In  that 
case  the  authorities  were  quite  fully  reviewed, 
and  it  was  h^  that  the  delivery  of  a  deed 
by  the  grantor  to  a  third  party  for  the  chil- 
dren of  the  grantor,  with  Instructicm  to  such 
tUrd  party  to  bold  the  deed  for  them,  without 
recording  It,  nntU  after  the  grantor's  death, 
and  thereupon  to  ddlver  it  to  them,  the  gran- 
tor parting  with  all  domlni(»i  ova:  the  deed, 
and  reserving  no  right  to  recall  it  or  to  alter 
Its  provlslwis,  or  to  have  or  enjoy  any  othw 
or  further  Interest  in  the  premises  than  to 
hold  the  use  thereof  nntll  his  death,  consti- 
tutes a  valid  delivery  of  the  deed,  whldi  vests 
the  title  immediately  in  the  grantee,  qualified 
only  1^  a  life  tenancy  In  the  grantw,  and  the 
depositary  becomes  the  trustee  of  the  gran- 
tee^ It  was  farther  held  that  the  essential 
requisite  to  the  validity  of  a  deed  transferred 
under  such  drcumstances  Is  that,  when  plap 
ced  in  the  hands  of  a  third  party,  it  has 
passed  beyond  the  control  of  the  grantor  for 
all  time,  and  that  that  question  is  det«:- 
mlned  the  grantor's  Intention  In  the  mat- 
ter, and  is  a  quratlon  ot  fact  to  be  solved  by 
the  light  of  all  the  iHrcnmstances  surrounding 
the  transaction.  It  Is  not  necessary  to  notice 
the  claims  ot  the  interveners.  Upon  the  an- 
thority  of  Bury  v.  Toung,  supra,  the  judgment 
and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    BRITT,  O.;  SBARLS,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded  for 
a  new  triaL 

McFARLAND,  J.  I  concur,  on  the  author- 
ity of  Bury  v.  Toung,  which  must  now  be  tak- 
en as  final  im  the  subject 


EPPINGEB  et  al.  y.  SCOTT.  (No.  18,429.)  i 
fSunreme  Court  of  California.    Not.  7,  1895.) 

FsinDDLBNT   BaLB  —  EVIDSNGB  —  VbSDOS*S  DbO> 
LAEATIOlTfr— H&ttHLBM  EebOB. 

1.  A  telegraph  message  threatening  salt  U 
the  addressee  did  not  pay  an  ovudus  note  Is  not 
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xdrntssible  to  ihow  the  addrewee'i  fraud  in  trmw- 
faring  property  oo  the  day  after  the  date  of  said 
mesBafce.  in  the  abseoce  of  proof  that  the  mesBage 
was  ever  received,  or  at  least  delirtt«d  to  a  tel- 
afcraph  company  foi  transmiBsioa. 

2.  A  declaration  by  the  vendor,  after  an  al- 
leced  fraudalent  sale,  that  the  goods  were  being 
removed  becaose  he  feared  that  some  one  would 
stop  the  removal,  is  not  admissible  to  impeach  the 
sale,  as  axalnst  the  voidee,  the  XaXbst  naviag  no 
knowledse  thereof. 

8.  The  admissian  of  testimony  not  bearing 
on  the  iasne.  and  not  otharwise  prejudicial,  la 
haxmless  error. 

OommisBlfmem'  dectelon.  DepBrtment  2, 
Appeal  from  superior  court,  Fresno  county; 
M.  K.  Hstr,  Judge. 

Action  by  J.  Bpplngev  and  otiiers  against 
Ji^  Scott  to  lecorer  possession  of  certain 
personal  propertr.  Defendant  had  Judgment, 
and  plalntlffia  appeaL  Berersed. 

Terry  &  WiUiams  «nd  H.  G.  W.  Dinkel- 
splel,  for  appellantL  George  B.  (^ntch,  for 
respondent 

BRITT,  O.  PlalntUEi  brought  fbls  actloD 
agiUnst  defendant,  who  Is  the  sheriff  of 
Fresno  county,  to  recover  possession  of  a 
quantity  of  trays  and  sweat  boxes  used  In 
the  curing  of  raisins.  It  la  alleged  in  the 
complaint  that  plaintiffs  own  the  property, 
ftnd  that  defendant  took  the  same  from  their 
possession.  Defendant  by  his  answer  denied 
plaintiff'  ownership  and  possession;  alleged 
that  he  seized  the  goods  under  a  writ  of  exe- 
cution upon  a  judgment  recovered  by  one 
Fon  Kee  against  one  Vieu,  that  Vleu  was  the 
owner  and  in  possession  thereof  at  the  time 
of  such  seizure,  that  plaintiffs  took  the  goods 
from  him  (defendant)  at  the  commencement 
of  this  action;  and  prayed  a  return  of  the 
same.  The  plaintiffs  .claim  under  a  bill  of 
sale  made  to  tbem  of  the  property  by  said 
yieu  on  April  6,  1893.  The  levy  by  defend- 
ant was  in  November,  1803.  The  defense  is 
that  the  sale  was  void  because  of  constmc- 
tlTe  fraud,  In  that  it  was  not  accompanied 
by  an  Immediate  delivery,  and  followed  by 
actual  and  coutlnned  change  of  possession,  of 
the  chattels,  and  also  because  of  actual  fraud, 
In  that  the  sale  was  designed  to  hinder  and 
delay  the  creditors  of  said  Vleu,--especlally 
said  Fan  Kee.  A  Jury  trial  was  bad,  result- 
ing in  a  rerdlct  and  judgment  for  defendant. 

Assuming  that  evidence  to  show  the  sale 
to  be  fraudulent  In  fact  was  admissible  un- 
der the  issues,  then  tt  was  relevant  to  proye 
that  Vieu,  the  vendor,  entertained  the  fraud- 
ulent intent  to  hinder  and  delay  his  creditors, 
Landedcer  v.  Houghtallng,  7  Cal.  391.  Ac- 
cordingly, Mr,  Spencer,  a  bank  teller,  testi- 
fied that  he  prepared  and  sent  for  Fon 
Kee  a  telegram  as  follows:  "April  6,  1S93. 
N.  Vieu,  Dixon,  Gal.:  Your  note  is  past  due. 
You  no  pay  Immediately,  I  commence  suit. 
Fon  Kee."  On  this  statement  the  paper  pur- 
porting to  contain  the  written  message  was 
read  in  evidence  over  plaintiffs'  objection,  de- 
fendant undertaking  to  prove  that  Vieu  re< 
celved  It;  bat  no  such  proof  was  made.  We 


think  the  testimony  did  not  show  the  paper  ta 
be  competent.  Its  object  no  doubt  was  to 
show  that  Vieu  was  Impelled  by  this  threat 
when  be  transferred  the  goods  to  plalntlfi^. 
It  was  therefore  necessary  to  raise  a  pie- 
sumption  that  the  message  reached  Mm, 
and  the  testimony  did  not  proceed  that  far. 
Where  the  message  was  sent,  or  by  what 
means,  does  not  appear.  It  should  have  been 
shown  at  least  that  it  was  delivered  to  some 
telegraph  company  or  agency  for  transmla- 
slOD.  1  GreenL  Ev.  (15th  Ed.)  |  40,  note; 
Steamship  Co,  t.  Otis,  100  N.  Y.  446, 3  N.  E. 
485. 

Immediately  after  the  execution  of  the  hllt 
of  sale  the  plaintiffs  began  the  removal  of  the 
trays  and  boxes  from  Vleu's  ranch,  where 
they  then  were,  to  a  neighboring  ranch.  Yien 
did  not  participate  In  this  work.  As  be- 
tween him  and  the  plaintiffs,— bis  Tendees,— 
It  appears  that  the  sale  was  complete  upon 
the  delivery  of  the  Instrumait  evidencing  tbe 
transfer.  One  Ah  Ix>o  testified  in  effect  that 
Vleu  told  him  the  goods  were  removed  be- 
cause he  (Vleu)  was  afraid  somebody  would 
stop  "the  removal,— prevent  any  transfer. 
This  declaration,  so  far  as  can  be  gathered 
from  the  statements  of  the  witness,  occurred 
after  the  removal  of  the  trays,  etc,  had  been 
completed,  and  was  certainly  subsequent  to 
the  delivery  of  the  bill  of  sale.  It  is  not 
claimed  that  plaintiffs  heard  or  had  knowl- 
edge of  It.  Its  admission  In  evidence  was 
therefore  erroneous.  Jones  v.  Mouse,  36  CaL 
205;  Walden  v.  Purvis,  73  Cal.  518,  15  Pae. 
81. 

As  to  the  testimony  of  the  witness  Marie 
Schleyer  that  she.  at  Vleu's  request,  made 
out  a  statement  for  Fon  Kee  '*to  show  how 
much  money  had  been  taken  In,"  we  fail  to 
see  how  plaintiffs  could  have  been  injured 
by  iXB  admission,  though  we  also  fail  to  per- 
ceive its  pertinency.  When  or  where,  or  by 
or  for  whom,  the  money  was  taken,  or  bi)W 
the  statement  bore  on  the  Issues,  Is  not  dis- 
closed. 

The  errors  noted  may  have  been  of  not 
much  consequence;  but  the  evidence,  as  pre> 
sented  in  the  record,  tending  to  show  fhiud, 
whether  actual  or  constructive,  was  at  beat 
inconclusive,  and  the  jury  may  have  accorded 
controlling  weight  to  the  evlden(»  erroneous- 
ly admitted.  The  Judgment  and  order  should 
be  reversed. 

We  concur:  HAYNBS,  a;  YAS  GLIEF.  a 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion  the  judgmoit  4^nd  order 
are  reversed. 


FRENCH  V.  McCarthy.    (No.  15.551.) 
{SnoNme  Court  of  California.    Nov.  9,  1885.) 
AFfBAi/— Sbrviob  or  Nonos. 
Where  it  does  not  appear  from  thr  Jndc- 
ment  roll  that  tespondent'B  codsfsndaat  answer 

Digitized  by  Google 


CaL)  BMIIOKS  V.  BABTOK.  SOT 


ed  the  (XHDiil^it  bdsw,  and  tibe  ^idgment  ap- 
tiMiIed  from  eontilna  tto  reference  to  snch  code- 
fendant.  reipoDdnifi  motion  to  dinnlsB  the  ap- 
ne&I  f<»  failure  of  tiie  appellant  to  serve  hia  co- 
dt^feodant  with  aobce  thereof  iH]l  he  deided. 

Department  1.  Appeal  from  Bupralw  coort, 
dty  and  Countr  oC  San  FianclBco;  D.  J.  Mur^ 
phy,  Judjre. 

Action  by  one  McCarthy  agalnrt  wie  French 
and  one  Joost  Thete  was  Judgment  for  de- 
fcntlanta,  from  wlilch  plamUtC  appeals.  The 
case  appeara  on  a  motion  by  defendant  French 
to  dismiss  the  appeal  Dviied. 

O'Byme  &  Felxotto,  for  appellant.  Oblcker^ 
Ing,  TIuKnas  A  QKgaary,  for  respondent 

PER  CURIAM.  The  respondent  has  moved 
to  dismiss  the  appeal  for  failure  of  the  appel- 
lant to  serve  his  codefendant  Joost,  with  the 
notice  at  appeal.  The  action  was  brought 
a^lnst  the  appellant  and  Joost  upon  a  coo- 
tract  of  guaranty,  executed  by  them  to  the 
plaintiff,  and  was  tried  solely  upon  the  Issues 
presented  by  the  answer  of  tbe  appelant  It 
does  not  appear  from  the  Judgment  roll  that 
Joost  has  answered  the  complaint,  and  the 
Judgment  appealed  from  is  against  the  appel- 
lant alone,  and  contains  no  reference  to  JoosL 
A  reversal  of  this  Judgment  would  therefore 
bare  no  ^ect  upon  the  rights  of  Jooet,  as 
there  has  been  no  trial  or  determination  of  the 
plaintiff's  claim  against  him,  or  of  bla  def^ise 
thnetOb    Tbe  motion  Is  denied. 


BHMONS       BARTON.    (No.  18,384.) 

(Sni»<eme  Covtt  of  Oidlfonila.    Nor.  7,  1^.) 

Fbaddulkkt  CoirTeTAiice— AcnoN  to  Set  Abide 
— AiTEH  Drath  or  (^KAKTOK  —  Partt  Plaim- 

TIFT— FBITILBOBD  COHMDMIOATIONS—  DBCLAEA- 
TIOXS. 

1.  Where  an  assignor  of  a  Claim  might  have 
sued  to  Mt  aside  as  fnudulent  a  cODveyance  by 
the  debtor,  the  assiimee  may  do  so. 

Z  Code  Civ.  Proc.  «  1589.  15W,  providtag 
that  where  decedent  made  a  fraudulent  convey- 
ance, and  there  is  a  deficiency  of  asseta,  the  ez' 
ecnton*  muet  commence  action  to  recover  it  for 
tbe  benefit  of  tbe  creditors,  do  not  excbide  a  cred- 
itor from  bringing  such  action  where  tbe  execo- 
tor  is  the  grantee. 

S.  Where  a  frandulont  conveyance  by  a  de- 
cedent Is  set  aside,  ai^  surplus  therefrom  after 
satls&ing  the  elaisBs  ^  deeedeafa  credlton  goes 
to  tbe  grantee. 

4.  In  an  action  aimlnst  a  wife  to  set  aside 
a  fraudulent  coiiveysnce  from  her  deceased  hus- 
bsDd  she  lannot  be  compelled  to  testi^  as  to 
what  decedent  told  ber  at  tbe  time  of  the  convey- 
ance as  to  his  purpose  !n  making  It;  Code  Civ. 
Proc  i  1881,  providing  that  a  husband  cannot 
be  examined  a^inst  his  wife  without  her  con- 
sent  and  that  neither  huettand  nor  wife,  during 
marrisffe  or  afterwnrdsj  caa  be.  without  the  con- 
tent of  the  ptber.  examined  as  to  any  commimica- 
tion  made  by  one  to  the  other  during  marriage. 

5.  Declarations  of  a  gmntor  of  land,  being 
admissible  aKaiust  the  grantee  only  when  made 
**while  holdinfi  tbe  title"  (Code  Civ.  Proc.  S  1849). 
are  not  admissible  when  made  after  the  grant, 
titoufih  the  grantor  be  still  la  possessioa  of  the 
property. 

Department  2.  Am)eal  f^om  superitMr  court, 
Fnano  soon^;  M.  K.  Harris,  Judge. 


Action  by  CoQis  H.  Bnmions  against  EH* 
G.  Barton.  Judgment  for  plain tUL  DefoK^ 
ant  appeals.  Beversed. 

L.  U.  Cory,  for  aiip«Uant.  Gea  B.  OBmrik 
and  Frank  H.  Short,  for  respandent 

McFARI-AND,  J.  Tbe  plaintiff  Is  the  as- 
signee of  several  money  demands  agalnst* 
the  estate  of  Robert  Barton,  deceased,  wblcto 
had  been  presented  to  the  executrix  of  saM 
estate  and  allowed  as  valid  claims.  Tbe  de- 
fendant, Ella  G.  Barton,  la  tbe  surrlTtnc 
wldow  o(  said  Barttm,  deceased,  and  ars» 
executrix  of  bis  wiU.  During  the  llfetlm*- 
of  said  deceased,  on  July  1,  1890,  he  Dr 
deed  conveyed  to  defendant,  then  his  wtfc^ 
certain  real  property,  being  certain  lots  taa 
the  city  of  Fresno.  It  is  averred  In  tbr 
complaint  that  said  conveyance  was  without 
consideration,  and  for  the  purpose  of  hinder- 
ing and  defrauding  the  creditors  of  said  Rob- 
ert Barton;  and  that  the  assets  of  saict  es- 
tate, other  than  the  real  property  describe* 
in  said  deed,  are  Insnfflcient  to  pay  tbe  safA 
claims  assigned  to  plaintiff  as  aforesaid^ 
The  prayer  of  the  complaint  Is  that  saiSi 
deed  be  declared  fraudulent  and  void  am 
against  plaintiff,  and  that  the  property  there- 
in described  be  added  to  tbe  assets  of  tbe 
estate,  to  be  applied  in  due  course  to  tBe- 
discharge  of  platntlflfs  said  claims.  Tte 
court  found  for  plaintiff  on  nearly  all  issue*, 
and  entered  Judgment  In  accordance  with  bto 
prayer.  Defendant  appeals  from  the  Judicr- 
ment,  and  from  an  order  denying  ber  motio* 
for  a  new  trial. 

A  demurrer  to  the  complaint  was  orcr- 
mled,  and  appellant  attacks  the  complaint 
upon  two  grounds  which  present  debatable- 
questions.  It  Is  eoDtended  that  respondent 
cannot  maintain  this  action,  because  he  has 
only  an  assignment  of  a  bare  right  to  sue  bs 
equity  for  a  fraud  committed  on  his  asslgia- 
ors,  and  that  such  assignment  la  void  am 
against  public  policy.  There  Is  no  doubt  ot 
the  geoeral  rule  that  a  mere  right  to  coo»- 
plain  of  fraud  Is  not  assignable;  fraud  not 
being  a  vendible  commodity.  1  Pars.  Conft. 
226;  Story,  Bq.  Jur.  S  1040g;  Cross 
Bank,  66  Cal.  462,  6  Pac.  M;  Whltney 
V.  Kelley,  94  Cal.  146,  29  Pac.  624.  Xa 
Whitney  v.  Kelley,  Mr.  Justice  Garontte  re- 
views a  great  many  authorities  upon  tli» 
subject,  and  other  cases  to  the  point  are-  *»■ 
be  found  In  Crocker  v.  Bellangee,  70  Am. 
Dec.  489.  But  the  rule  In  question,  as  es- 
tablished by  tbe  authorities,  applies  only  to 
a  case  where  the  assignment  does  not  canx 
anything  which  has,  Itself,  a  legal  eilstenee 
and  value,  independent  of  tbe  right  to  sov* 
for  a  fraud.  It  does  not  apply  to  a  ttam 
where  the  right  to  sue  for  a  fraud  Is  mer^r 
incidental  to  a  subsisting  substantial  pr<^ 
erty  which  has  been  assigned,  and  wbicb^  iH» 
Itself,  intrinsically  susceptible  of  legal  en- 
forcement. An  examination  of  th(t  authtuf- 
ties— many  of  which  are  quoted  and  referrrA 
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to  In  Whitney  t.  KeHey,  sapra— dlsclosea 
that  the  role  In  aneation  does  not  gorern  In 
cases  where  the  asslgnora  "have  some  sub- 
stantial possea8t(Hi»  and  some  capability  of 
perscmal  judgment^  and  not  a  mere  naked 
rlfbt  to  orerset  a  legal  taustniment  or  to 
maintain  a  anlt."  In  Whitney  t.  Kelley 
all  that  the  assigaee  got  was  the  m^e  right 
to  maintain  a  salt  to  set  aside  a  judgment 
against  his  assignor  on  the  ground  of  fraud. 
In  Sanborn  v.  Doe,  92  Gal.  102,  28  Pac.  IOj, 
cited  by  appellant,  the  case  was  really  decid- 
ed upon  the  particular  language  of  the  In- 
solTent  law;  but,  In  addition,  the  attempted 
assignment  there  was  of  debts  which  had 
been  fully  discharged  by  a  decree  In  Insol- 
reucy,  and  had  no  legal  Talue  wlutever,  un- 
less the  decree  could  be  set  aside  for  fraud. 
In  the  case  at  bar  the  things  assigned  were 
money  claims  against  an  estate  which  Iiad 
been  allowed  by  the  executrix,  and  were 
really.  In  effect,  Judgments.  They  had  legal 
existence  and  value  in  themselves,  were  ca- 
pable of  enforcement  by  ordinary  methods, 
and  were  proper  objects  of  sale  and  assign- 
ment. What  th^r  flnanclal  value  may  be 
without  resort  to  an  action  to  set  aside  the 
alleged  fraudulent  conveyance  Is  a  question 
which  does  not  affect  the  validity  of  the  as- 
signment; although  It  does  appear  that 
tbere  are  other  assets  of  the  estate,  out  of 
which  the  assigned  claims  could  be  partly 
satisfied.  We  think,  therefore,  that  the  right 
to  malDtain  this  action  Is  merely  incidental 
to  the  claims  assigned,  and  that  the  appe- 
lant is  entitled  to  maintain  It  If  bla  asdgnors 
would  have  been  so  entitled. 

It  Is  also  contended  by  appellant  that  this 
action,  If  maintainable  at  all,  could  have 
been  properly  brought  only  by  the  executrix 
under  sections  1589  and  1590  of  the  Code 
of  Civil  Procedure,  which  provide  that  when 
the  decedent  did,  in  his  lifetime,  convey 
property  with  intent  to  defraud  bis  credit- 
ors, and  there  is  a  deficiency  of  assets,  the 
executor  or  administrator  must  commence 
an  action  for  the  recovery  of  such  property 
for  the  benefit  of  the  creditors,  and  Is  bound 
to  do  so  upon  the  application  of  creditors, 
who  must  provide  for  certain  costs  and  ex- 
penses of  the  action.  This  contention  is  well 
worthy  of  consideration,  but  we  do  not 
think  that  it  can  be  successfully  maintained. 
In  Hilts  V.  Sherwood,  48  Cal.  893,  It  was  ex- 
pressly held  that  similar  provisions  of  the 
<^d  probate  act  merely  gave  to  executors 
and  administrators  the  power  (formerly 
doubted)  to  bring  such  an  action,  but  do 
not  "purport  to  exclude  the  creditors  from 
bringing  it  if  they  are  authorized  so  to  <do 
by  the  general  law";  and  that  "the  creditors 
have  their  remedies  Independently  of  the  ad- 
ministrator." That  case,  however,  was  de- 
cided under  the  law  as  It  stood  before  the 
codes  went  into  operation,  and  It  probably 
goes  further  than  would  be  warranted  under 
our  Code  of  Civil  Procedure,  which  Is  usually 
understood  as  presentlns  remedies  which, 


"when  appllcaMe  to  the  t^ef  aongbt,  ex- 
clude or  supplant  all  othw  modes  of  relltf 
Freem.  Bx'ns,  i  394;  Henllch  t.  B^ufmann, 
99  CaL  2n.  S3  Pac.  857.   Oidhiartly,  an  ac- 
tion to  recover  proper^  fraudulently  eoa- 
veyed  by  a  decedent  In  his  lifetime  should  be 
brought  by  bis  executor  or  administrator, 
and  such  an  action  by  ft  creditor  would  not 
Ue,  at  least  unless  he  shom  an  exhaustiwi 
of  all  means  to  procure  such  an  action  to  be 
brought  by  the  proper  prason.   But  In  the 
case  at  bar  the  alleged  fraudulent  grantee 
iB  the  executrix.  She  could  not  sue  herself. 
This  condition  of  things  does  not  seem  to  be 
a  statutory  cause  tot  her  removal*  and  we 
see  no  remedy  other  than  a  ault  In  equity  by 
the  creditors  thems^vea.  It  is  a  case  whee 
the  Code  provision  Is  not  "apidlcable  to  the 
relief  sought."  The  circumstances  here  are 
anologona  to  those  under  wUch  a  credltora' 
bill  will  Ue  under  our  Code.  In  general,  pro- 
ceedings supplementary  to  execution  are  re- 
garded as  a  substitute  for  a  credltws'  bill 
In  cliancery,  and  the  former  must  be  fol- 
lowed. Instead  of  the  latter.   But  there  may 
be  cases  In  which  the  statutory  proceedings 
would  not  afford  adequate  remedy;  "ex- 
ceptional cases  in  which  It  appears  that 
equity  must  be  Invoked  because  legal  reme- 
dies are  unaTalllng."    Herrlich  t.  Kauf- 
mann,  supra.   In  such  cases  ttae  Code  pro- 
visions may  be  departed  from,  for  it  Is  the 
province  of  equity  to  relieve  where  legal 
remedies  fail.   The  case  at  bar  comes  with- 
in this  rule,  and  a  creditor,  under  the  cir- 
cumstances here  disclosed,  was  entitled  to 
bring  this  action,  for  the  benefit  of  all  tbe 
creditors.   A  demand  upon  ttae  appellant  to 
bring  the  suit  would  have  been  fruitless.  (It 
Is  to  be  observed,  however,  that  in  a  case 
like  this  the  Judgment  should  l>e  that  prop- 
erty fraudulently  conveyed,  or  so  much  tbcre- 
of  as  is  necessary,  be  applied  to  the  satis- 
faction of  the  debts,  and  that  ttie  residue. 
If  any,  go  to  the  grantee.   It  Is  not  to  go 
Into  the  assets  of  the  estate  for  any  pur- 
pose other  than  the  payments  of  the  debts. 
The  residue  does  not  go  to  the  heir,  for  he 
stands  in  the  shoes  of  the  fraudulent  gran- 
tor.) 

There  are  some  other  objections  to  the 
complaint  and  to  the  sufficiency  of  the  find- 
ings, which  are  not  tenable,  and  which,  la 
our  opinion,  need  no  special  notice.  Tbe 
Judgment  and  order  appealed  from  must, 
however,  be  reversed  for  erroneous  ruliuKs 
touching  the  admissibility  of  evidence,  and 
for  want  of  evidence  to  support  tbe  material 
finding.  The  conveyance  in  question  was 
made  by  the  decedent  to  his  wife,  the  ap- 
pellant, on  July  1,  1890,  In  consideration  of 
love  and  affection,  "and  tor  her  better  main- 
tenance and  support";  and  it  was  recorded 
the  same  day.  At  that  time  the  decedent 
had  commenced  the  erection  on  the  lots  con- 
veyed of  a  large  building  called  the  "Barton 
Opera  House,"  upon  which  a  small  amount 
of  work  had  been  done.   Tb»  claims  of 
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Bpondent  and  his  assignors  are  for  materials 
furnished  for  and  work  done  npon  that 
building,  and  they  moatly  accmed  after  the 
execution  of  said  conveyance.  We  do  not 
see  that  any  money  remains  unpaid  which 
was  due  before  July  Ist.  The  respondent 
and  his  assignors  had  not  only  constructive 
but  actual  notice  of  the  execution  of  this 
conveyance  at  or  aliout  the  time  of  Its  exe- 
cution. After  this,  and  having  this  knowl- 
ed^,  they  went  on  furnishing  materials, 
etc.,  for  the  building  without  filing  any 
liens,  and  relying  entirely  upon  the  state- 
ments and  promises  and  personal  responsi- 
bility of  the  decedent  It  appears  that  the 
building  cost  about  (105,000,  and  that  de- 
cedent did  all  of  that  large  sum  except 
the  amonnts  due  respondent,  which  are,  ex- 
clusive of  Interest,  about  (12,000.  The  re- 
spondent called  the  appellant  as  a  witness 
and  asked  her  what  the  decedent  told  her 
at  the  time  of  the  conveyance  as  to  his  pur- 
pose in  making  It  To  this  appellant  ob- 
jected upon  the  ground,  among  others,  that 
it  was  a  privileged  commanlcatlon.  The  ob- 
jection was  overruled,  and  appellant  except- 
ed. This  ruling  was  erroneous.  Code  Civ. 
Proc.  I  1881,  provides  as  follows:  "A  hus- 
band cannot  be  examined  for  or  against  his 
wife  without  her  consent;  nor  a  wife  for  or 
against  her  husband  without  his  consent; 
nor  can  either,  during  the  marriage  or  after- 
wards, be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by 
ooe  to  the  other  during  the  marriage."  Re- 
spondent has  cited  no  authority  and  has 
made  no  suggestloq  that  would  tend  to  take 
the  ruling  here  In  question  out  of  this  ap- 
parently plain  provision  of  the  Code.  On 
the  other  hand,  the  point  was  substantially 
decided  In  favor  of  appellant's  contention  In 
Re  Flint's  Estate,  100  Cal.  391,  34  Pac.  863. 
In  that  case  the  attempt  was  to  prove  by  a 
physician  communications  made  to  him  by 
a  patient  who  had  afterwards  died;  and  the 
court  held  that  it  could  not  be  done,  and 
that  the  heir  could  not  waive  the  privilege. 
Certainly  the  creditors  are  in  no  position  to 
waive  Bucb  a  privilege.  That  case  construed 
a  clause  of  this  same  section  1881,  and  the 
principle  there  decided  seems  directly  ap- 
plicable  to  the  case  at  bar. 

Statements  of  the  deceased  husband  con- 
cerning the  title  to  the  property  conveyed, 
made  after  the  execution  of  the  conveyance, 
were  also  erroneously  admitted,  over  the  ob- 
jections of  appellant  This  occurred  partic- 
ularly In  the  testimony  of  the  respondent 
and  the  witness  Klrby.  The  declarations  of 
a  frrantor  made  after  the  grant  are  not  ad- 
mis»ible  in  evidence  against  the  grantee. 
Under  section  1849,  Code  Civ.  Proc.,  the  dec- 
larations, etc.,  of  a  grantor  of  real  property 
are  evidence  against  the  grantee  only  "while 
holding  the  title."  Tompkins  v.  Crane,  50 
CaL  478;  Ord  v.  Ord,  99  Cal.  523,  34  Pac. 
S3;  Bury  t.  Young,  OS  Cal.  446,  33  Pac  338. 
And  the  fact  that  the  grantor  was  in  posse»- 
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slon  of  the  real  property  conveyed  at  the 
time  of  the  alleged  subsequent  declarations 
does  not  change  the  rule.  Blgelow,  Fraud, 
p.  171.  There  are  cases  which  hold  that, 
where  personal  property  has  been  left  after 
sale  la  the  possession  of  the  vendor,  the 
declarations  of  the  latter  while  in  possession 
are  evidence  against  the  vendee. 

For  the  reasons  above  stated  the  Judg- 
ment must  be  reversed.  We  may  say,  how- 
ever, that  we  do  not  see  how  It  can  be  suc- 
cessfully mo-ititained  that  the  evidence  Jus- 
tifies the  finding  that  said  conveyance  was 
made  "for  the  purpose  of  delaying,  hinder- 
ing, and  defrauding  the  said  several  credit- 
ors and  other  creditors  of  said  Robert  Bar- 
ton." It  Is  clear  that  a  conveyance  made 
by  a  husband  or  father  to  his  wife  or  child 
Is  valid  as  against  ctedltors  although  the 
consideration  was  love  and  affection  alone, 
unless  It  was  made  with  intent  to  defraud 
his  creditors.  Peck  v.  Brummaglm,  31  Cal. 
441;  Barker  v.  Koneman,  13  Cal.  9;  Wells  v. 
Stout,  9  Cal.  480;  In  re  McEachran,  82  Cal. 
219.  23  Pac.  46;  Cohen  v.  Knox,  90  Cal.  266, 
27  Pac.  215;  Knox  v.  Moses,  104  Cal.  602,  38 
Pac.  318.  If  such  a  conveyance  be  made 
with  intent  to  defraud  creditors.  It  Is  void 
as  against  the  creditors;  but  the  Intent  Is  a 
question  of  fact,  and  must  be  averred  and 
proved.  A  voluntary  conveyance  is  not 
prima  facie  fraudulent,  and  a  fraudulent  In- 
tent is  not  to  be  arrived  at  as  a  presumption 
of  law.  Civ.  Code,  S  3442;  Threlkel  v.  Scott, 
89  CaL  351,  26  Pac.  879;  Wlndhaus  v.  Bootz, 
92  Cal.  617,  28  Pac.  557;  BuU  v.  Bray,  89  Gal. 
286,  26  Pac.  873.  Therefore,  In  a  case  like 
the  one  at  bar,  there  must  be  evidence  upon 
which  the  Jury  or  court  can  base  a  finding 
of  the  fact  that  the  Intent  of  the  grantor,  at 
the  time  of  the  grant  was  to  de&aud  his 
creditors.  And  In  the  case  at  bar  we  see  no 
evidence  sufBclent  to  support  such  a  finding. 
Pronounced  Insolvency  at  the  time  of  the 
grant  would,  no  doubt  he  a  strong  circum- 
stance tending  to  show  fraudulent  intent, 
and.  In  the  absence  of  other  controlling  facts, 
it  would  be  sufllclent  to  Justify  a  finding  of 
such  Intent.  But  in  the  case  at  bar  we  see 
no  evidence  of  such  Insolvency.  The  de- 
cedent died  about  a  year  after  the  execution 
of  the  deed  to  his  wife,  and  afterwards  It 
was  found  that  there  would  be  a  few  debts 
of  the  estate  which  Its  assets  would  not 
satisfy ;  the  aggregate  being  exceedingly 
small  when  compared  with  the  volume  of 
his  business.  As  stated  above,  the  build- 
ing cost  about  (106,000,  which  seems  to  have 
been  all  paid  by  the  decedent  except  the 
amounts  alleged  to  be  still  due  respondent, 
aggregating  alxiut  $12,000  and  Interest,  while 
the  appraisement  shows  assets  of  the  value 
of  over  (9,000.  Nearly  all  of  the  $105,000  was 
paid  after  the  date  of  the  deed,  and  was  for 
debts  accruing  after  that  date.  So  far  as 
the  evidence  which  bears  directly  npon  his 
financial  condition  at  the  time  of  the  deed  Is 
concerned,  there  la  nothing  In  It  tending  tq 
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show  InaolTencr  at  that  time.  On  tbe  other 
tiand,  It  affirmative  appears  that  at  that 
time  his  financial  standing'  was  exceedingly 
good,  and  that  he  had  property,  apart  from 
the  land  conveyed  to  ble  wife,  which  was 
amply  Bnttlcient  to  pay  all  debts  which  he 
then  owed.  Indeed,  It  Is  quite  apparent  that 
his  financial  condition  at  the  time  of  his 
death  was  caused,  as  saggeflted  by  his 
banker,  the  witness  Enistein,  by  blfl  nnwlse 
Investment  after  the  deed  of  too  mncb  mon- 
ey In  an  nnprofltable  enterprise.  It  Is  tme 
that  the  deed  to  his  wife  wafl  of  the  greater 
part  of  his  property,  but  that  which  be  re- 
tained ^'as  more  than  was  necessary  to  meet 
all  demands  of  creditors  at  that  date.  Re- 
spondent asked  appellant,  when  a  witness, 
this  question:  "It  was  not  intended  that 
this  deed  should  operate  to  take  away  the 
property  from  the  creditors?"  and  she  an- 
swered, "No,  sir";  and  some  Importance  Is 
attached  by  respondent  to  this  answer.  We 
do  not,  however,  consider  It  of  wiy  more 
significance  than  the  following  question  and 
answer:  "Was  this  deed  made  with  any  In- 
tent to  binder,  delay,  or  defraud  any  creditor 
of  Mr.  Barton?"  to  which  she  answered, 
"Positively,  no."  These  questions  and  an- 
swers merely  meant  that  the  deed  was  not 
made  with  any  Intent  to  defraud  creditors. 

Respondent's  assizors  will  no  doubt  feel 
aggrieved  If  they  shall  fall  to  get  all  the 
money  owing  them  from  the  estate,  but 
knowing  that  the  conveyance  had  been 
made,  they  chose  to  rely  upon  the  state- 
ments of  the  deceased,  and  neglected  to  pro- 
tect themselves  by  filing  Hens  for  their  mate- 
rials and  work.  And  they  should  not  be  snr^ 
prised  because  a  widow,  whose  deceased 
husband  had  been  In  affluent  circumstances, 
takes  all  legal  means  to  save  what  she  can 
of  his  wrecked  fortune.  The  Judgment  and 
order  appealed  from  are  reversed. 

We  concur:   TEMPLE,  X;  HENSHAW.  J. 


AUSTIN  T.  PULSCHEN  et  al.    (No.  15,835.)  i 
(Svireme  Court  of  California.    Oct  12,  1896.) 
Vkhdob's  Libs— Waiver— SrBROOATlOK. 

1.  A  finding  that,  after  plaintiff  sold  her 
land  she  signed  and  delivered  to  a  certain  person 
"two  unacknowledged  deerls  to  said  preniiaes," 
should  not  be  held  to  constitute  an  abamlonment 
of  a  lien  for  the  purchase  price  where  it  wes  also 
found  that  plaintiff  did  not  waive  her  lien,  and 
that  said  person,  "being  a  mortgajrt'e,  must  ac- 
count to  pinintiff  for  the  profits."  Beatty,  C.  J., 
and  Temple  and  Uenshaw,  JJ.,  dissenting. 

2.  Where  plaintiff,  in  poasession  of  land, 
which  she  held  under  a  recorded  contract  of  sale, 
and  upon  which  there  was  a  lion  for  the  pur- 
chase price,  agreed  to  sell  the  same  in  consider- 
ation that  the  vendee  discharge  snid  lien,  and  ^ve 
bis  notes  to  her  for  the  payment  of  a  further 
sum.  and  that  shj  retain  posaeHsioD  until  they 
were  paid,  and  tht  vendee  liorrowed  money  from 
another,  giving  him  a  mortgage  on  the  land  there- 
for, and  the  9am  borrowed  was  paid  to  the  hold- 
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er  of  tile  first  Ben.  who  coorered  ^tecdy  to  the 

vendee,  the  mortgage  mast  be  postponed  to  plain- 
tiff's lien,  the  mortgagee  not  being  entitled  to  \n: 
subrogated  to  the  original  Uen.  Beatty,  C.  J., 
and  Traople  and  Uensbaw,  JJ.,  dissenting. 

In  bank.  Appeal  from  superior  court,  Santa 
Clara  county;  John  Beynolda  Judge. 

Action  by  Mary  A.  Austin  against  Gtistav 
Pulschen,  K.  H.  McDonald,  and  othera,  to  eu- 
tatce  a  vendor's  lien.  A  Judgment  refusing 
her  a  preference  of  Uea  was  reversed  In  de- 
partment (3d  Pac.  and  a.  H.  McDonald 
appeals  to  the  court  In  bank.  Commissioners' 
decision  affirmed. 

J.  B.  Weldli,  for  appelant  Sawyer  ft  Bur- 
nett, DfHii  ft  Dom,  and  MorelioiiM  ft  TutUe^ 
for  tespfmdent 

McFABLAND,  J.  After  fnO  consideration 
of  this  cause  In  bank  we  are  satisfied  with 
the  opinion  delivered  and  the  conclusion 
reached  In  department  30  Pac.  799.  The 
petition  for  a  rehearing  In  bank  is  mainly 
concerned  with  the  proposition  that  Mrs.  Aus- 
tin, after  her  sale  to  Pulschen,  conveyed  the 
land  to  Roeencrants,  and  th««by  destroyed 
her  vendor's  Hen.  But  there  Is  no  finding 
that  she  conveyed  to  Rosencrantz.  The  court 
finds  that  at  a  certain  time  Pulschen  made 
a  deed  of  the  premises  to  Rosencrantz,  which 
wos  Intended  and  understood  to  be  a  mort- 
gage to  secure  $6(X).  It  Is  also  found  that 
shortly  afterwards  plaintiff  sold  some  per 
sonal  property  to  Rosencrantz,  and  also  "sign- 
ed and  delivered  to  said  Rosencrantz  two 
unacknowledged  deeds  to  said  premises";  but 
It  Is  also  found  that  she  did  not  by  said  deeds 
"waive  any  lien  which  she  had  or  claimed  to 
have  upon  said  premises."  What  kind  of 
"deeds"  those  were  does  not  appear.  A  deed 
Is  simply  a  sealed  Instrument,  and  may  be  a 
grant,  a  mortgage,  a  bond,  or  any  kind  of 
contract  In  some  connections  a  "deed  to 
said  premises"  might,  no  doubt,  be  construed 
to  mean  an  absolute  conveyance  of  the  fee; 
but  here  the  court  evidently  did  not  use  the 
phrase  In  that  sense.  It  Is  Immediately  add- 
ed that  by  said  deeds  plaintiff  did  not  waive 
her  lien;  and,  moreover,  it  is  fonnd  that  Ro- 
sencrantz, by  said  deeds  or  otherwise,  became 
the  owner  of  the  premises;  but  ft  Is  adjud;;ed 
"that  said  Rosencrantz,  being  a  mortgagee 
only  of  said  premises,  must  account  to  said 
plalntlfT  for  all  the  profits,"  etc.  Whatever 
those  deeds  were,— whether  mortgages  or  oth- 
erwise,—they  disappear  from  the  case;  and 
there  Is  no  appeal  by  plalntlflf  from  the  judg- 
ment In  favor  of  Rosencrantz  as  a  mortgagee. 

There  Is  nothing  In  the  point  that  the  mon- 
ey borrowed  by  Pulschen  from  McDonald— 
$2,500— was  paid  to  the  original  owners,  Brncc 
and  Kent  That  payment  was  in  accordance 
with  the  contract  between  plaintiff  and  F*ul- 
schen.  When  that  payment  had  been  made 
to  avoid  a  circuity  of  conveyance,  Bruce  and 
Kent,  at  plaintiffs  request,  conveyed  directly 
to  Pulschen,  and  plaintiff  and  others,  sup- 
posed to  have  some  shadow  of  title,  Jofned  lo 
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the  conr^ancflk    But  her  Tender's  Uen  for 

the  balance  of  tbe  pnrcluuse  money  coming  to 
her  waB  as  perfect  as  if  Broce  and  Kent  bad 
conyeyed  to  her  before  rtie  made  her  contract 
with  Polschen.  That  part  of  the  Judgment 
appealed  from  Is  reversed,  and  the  lower  court 
Is  instructed  to  modi^  the  judgment  In  ac> 
cordance  with  the  opinion  of  Mr.  Oommi»> 
sioner  YANGLISF  deUTered  in  department 

We  concur:  aABOlTTTS,  J.;  VAN  FLfifl}!. 
X;  HASRISON.J. 

TEMPLE,  J.  (dissenting).  I  cannot  concur 
hi  the  Jud^ent  in  tliis  case.  Ttie  finding 
that  for  a  valuable  consideration  plalntlfE 
signed  and  deUvered  to  Rosencrantz  two 
deeds  to  said  premises  la  not  amblguons.  It 
can  only  mean  that  she  conveyed  the  prem- 
ises to  Bosencrantz.  It  is  Idle  to  claim  that 
the  meaning  la  rendered  uncertain  because  at 
common  law  a  deed  was  simply  a  sealed  In- 
strument, The  word  is  never  so  used  here. 
On  the  contrary.  It  always  means  a  convey- 
ance of  land.  But  this  Is  not  Important  Mo- 
Donald  was  certainly  entitled  to  be  subrogated 
to  the  position  of  Bruce  and  Kent,  as  security 
for  the  $2,700  paid  to  them.  It  is  said  In 
the  c^inlon  that  he  cannot  be  subrogated, 
because  be  paid  the  money  tmder  contract 
with  Pulschen.  That  Is  why  he  Is  entitled 
to  be  subrogated.  Had  he  paid  It  as  a  mere 
volunteer,  he  would  not  have  been  so  enti- 
tled. Had  plalntifT  foreclosed  her  Uen  against 
Polschen,  she  would  have  taken  the  land  sub- 
ject to  the  charge.  As  McDonald  paid  it  for 
her,  why  should  he  not  retain  a  Hen  for  it? 
It  was  a  claim  against  her  estate.  How  has 
she  become  discharged  from  It?  The  debt 
was  a  charge  against  the  laud,  which  plain- 
US  WW  bound  to  pay.  When  one— not  as  a 
volunteer,  but  to  protect  his  own  Interests- 
pays  such  a  debt  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditors  whose  debt 
he  has  paid,  so  far  as  necessary  to  secure  re- 
payment from  the  estate  which  was  subject 
to  the  charge.  Carpentler  v.  Brenbam,  40  Cat 
221;  BandaU  t.  Duff  (CaL)  40  Pac  2a 

We  concur:  BBATTX.  C  J.;  HENSHAW,  J. 


FSOPLB  T.  HBCKER.    (Cr.  24.) 
(Snpreme  CoTirt  of  CBlifomia.    Oct  9,  1895.) 

BOUOIDB— SbLT-DbfenBB  —  EVIDBSOB  —  iMSTKnO- 
TIOSB. 

1.  DeceSBed.  whose  two  strayed  horseB  had 
bm  found  by  defendant  had  Bome  altercation 
iridi  the  latter  as  to  whether  he  waa  entitled 
to  a  reward  which  had  been  offered,  and  in  de- 
fpiKlanfs  endeavor  to  reftnin  possesaion  of  the 
snimalB.  In  order  to  Becnre  his  lion,  drccased,  up- 
on interfering,  was  killed.  Held,  that  there  was 
no  error  in  admitting  evidence  with  regard  to  a 
■mUar  interference  by  deceased  in  a  previous  at- 
tempt of  defcodsnt  to  regain  posaesaion  oS  the 
animals. 

2.  Thoqpi  defendant  was  in  the  act  of  com- 
mittiiic  a  forcible  trespasi^  deceased  was  not  jus- 


tified in  trying  ts  Ull  Un  in  atttosptbis  te  pw 
vent  It 

8.  Defendant  would  be  Jtwtifled  in  kllling 
deceased  If  the  circnmstances  of  a  feloalons  aa- 
nnlt  by  the  latter  npon  him  were  saffident  ta 
excite  defendant's  fears  as  a  reaBonable  vum 
that  he  was  to  danger  of  death  or  great  bodily 
Injury. 

4.  Where,  at  the  time  of  the  affray,  defend- 
ant waa  a  trespasser  in  endeavoriiu:  to  Becve 
possession  of  an  animal  belonging  to  deceased  up- 
on which  he  claimed  a  lien,  and  deceased  resisted 
his  attempt  by  a  deadly  assanlt  upon  him  with  a. 
DiBtol,  it  was  defendant's  first  doty  to  decline  to 
strike:  bot  if  the  suddenness  of  uie  asssnlt 
clnded  this,  he  was  justified,  so  long  as  the  im- 
minence of  hlfl  danger  was  apparent^  contlnned, 
in  meetine  it  by  a  ileadly  retnm. 

6.  If  defiant  was  not  a  wrongdoer  in  seek- 
ing to  obtain  possession  of  an  animal  belon^BC 
to  deceased  upon  which  he  claimed  a  Uen,  ana 
deceased  met  his  attempt  by  a  felonious  assault 
with  a  pistol,  defendant  If  the  assault  was  sad- 
den and  the  danger  great  or  apparently  gm^ 
would  have  be^  justined  in  puraoing  and  KUling 
his  adversary  to  win  his  safety. 

6.  Where,  in  an  attempt  to  obtain  posses- 
sion of  an  animal  belonging  to  deceased,  npon 
which  defendant  claimed  a  lien,  defendant  mode 
the  first  deadly  assault  his  right  to  kill  deceased 
in  self-defense  did  not  exist  even  though  willii^ 
thereaftor  to  decline  further  combat  nntil  be 
had  in  good  faith  declined,  and  had  clearly  made 
known  to  deceased  bis  willingneos  to  do  so. 

7.  Thongb  one  may  have  been  guilty  of  a 
felonious  assault  upon  another,  as  a  resntt  «C 
which  the  laths,  in  self-defense,  assaulted  and 
even  pursued  defendant,  yet  if  defradaat  in  good 
faith  withdrew,  and  declined  farther  combat 
and  made  this  fairly  known  to  deceased,  his  kill- 
ine  of  deceased  In  the  combat  Immediately  foreeA 
upon  him  was  justifiable. 

8.  One  in  the  exercise  of  the  right  of  self- 
defense  not  only  has  the  right  to  stand  hie  ground 
and  defend  himself  when  attacked,  but  he  mar 
DurBiie  his  adversary  nntU  he  has  secured  hiiU' 
self  from  danger. 

9.  There  was  no  error  In  refusing  an  Instruc- 
tion that  the  Jury  must  return  a  verdict  of  not 
guiltv  unless  convinced  to  an  "absolute  moral 
certainty"  of  defendant's  guilt 

10.  It  is  the  better  practice  with  reference  t» 
Instructions  requested  by  defendant  to  give  thera 
as  requested  where  they  submit  the  law,  but  the 
exdurion  from  one  of  the  many  requests  of  the 
closing  formula,  "And  If,  under  the  circumstan- 
ces, he  killed  deceased,  you  mast  find  as  your 
verdict,  not  guilty,"  is  not  reversible  error. 

11.  In  order  to  justify  the  taking  of  life  npon 
the  ground  of  Belf-defense,  it  must  not  only  op- 
near  that  defendant  had  reason  to  believe,  aid 
did  heileve.  that  he  was  in  danger  of  his  life  or 
of  receiving  great  bodily  bann,  but  it  must  aJa* 
appear  to  defendant's  comprehension  as  a  reason- 
able man  that,  to  avoid  such  danger,  it  was  ab- 
solntely  necessary  for  him  to  take  the  life  of  the 
deceased. 

12.  The  right  to  stand  one's  ground  should 
form  an  element  of  the  instructions  npon  the 
necpssitv  of  killing  and  the  law  of  self-defense. 

13.  Where  deceased,  whose  two  strayml 
horses  had  been  found  by  defendant,  was  killed 
in  attempting  to  take  them  from  defendant,  who 
claimed  a  lien  thereon,  defendant  was  entitled 
to  lostmctlons  defining  the  rights  of  a  finder  of 

.lost  property  to  compensation  for  its  care  and 
nreservatiou  and  to  any  promised  reward,  and  the 
nature  of  his  lien  upon  it  and  how  such  Ilea 
could  be  lost  or  extinguished. 

In  bank.  Appeal  from  superior  court 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Charles  Hecker  was  convicted  of  murder, 
and,  from  a  verdict  of  guilty  and  judgmeitt 
of  conviction,  be  appeals.  Reversed. 

The  following  Instructions,  referred  to  la. 
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tiie  opbdon  as  reqneeted  hy  defendant,  were 
not  given: 

"(7)  I  Instruct  you  as  law  that  the  finder  of 
A  thing  lost,  upon  taking  charge  of  It,  stands 
In  the  same  1^1  position  as  though  the  own- 
er of  the  lost  property  had  deposited  It  with 
him  for  hire;  and,  furthermore,  that  the 
finder  of  lost  property  Is  entitled  to  compen- 
sation for  all  expenses  necessarily  Incurred 
by  him  In  its  preserratlon,  and  Is  also  entitled 
to  a  reasonable  reward  for  keeping  It;  and 
the  finder  of  lost  property  has  a  lien  upon  it 
for  the  expenses  Incurred  in  Its  preservation, 
and  for  the  reasonable  reward  to  which  he  Is 
entitled;  and.  In  the  event  of  the  owner  re- 
fusing or  neglecting  upon  demand  to  pay  the 
lawful  charges  and  reward  of  the  finder,  the 
finder  may  refuse  to  surrender  the  property 
found  to  the  owner,  and  may  retain  posses- 
sion of  It  ontll  his  lien  for  charges  and  re- 
ward Is  satisfied. 

"(S)  It  you  find  from  the  evidence  In  the 
present  case  that  Riley,  the  deceased,  lost  bis 
horses,  and  that  Hecker,  the  defendant,  found 
them,  and  took  charge  of  them,  then  I  In- 
struct you  as  law  that  Hecker  had  a  lien  on 
the  horses  for  his  compensation  for  all  ex- 
penses necessarily  Incurred  by  him  In  their 
preservation,  and  for  any  services  necessarily 
performed  by  him  for  the  horses,  and  for  a 
reasonable  reward  for  keeping  them;  and, 
until  these  charges  were  paid,  Hecker  had  the 
legal  right  to  retain  possession  of  the  horses, 
and  Riley,  the  deceased,  had  no  right  to  take 
the  horses  away  from  Hecker,  or  to  in  any 
manner  Interfere  with  him,  until  be  first  paid 
or  satisfied  Becker's  Uen. 

"(9)  I  charge  you  that  where  a  person  has 
a  lien  on  property  found  for  the  chaises  and 
re;vard,  that  such  lien  depends  upon  posses- 
sion. A  voluntary  surrender  by  the  finder  to 
the  owner  extinguishes  the  lien,  hut  an  Invol- 
untary surrender  or  loss  does  not  If,  there- 
fore, you  find  from  the  evidence  in  the  pres- 
ent case  that  defendant  foimd  the  horses  of 
deceased,  and  brought  them  to  the  town  of 
Briceland,  and  placed  them  in  the  bam  of 
oue  John  Briceland,  and  that,  at  the  time  of 
bringing  said  horses  to  Briceland,  deceased 
was  absent;  and  If  you  further  find  that  de- 
fendant did  not  voluntarily  surrender  said 
horses  to  deceased,  but  held  them  for  the  pay- 
ment of  his  charges  against  them,— then  I 
Instruct  you  that  he  bad  not  parted  with  his 
Hen  on  them,  and  that  if  any  one  took  one  of 
said  horses  from  said  bam  without  defend- 
ant's consent,  that  said  horse  would  still  l-e 
subject  to  defendant's  Hen,  and  he  would 
have  the  right  to  take  possession  of  It  wher- 
ever he  might  find  it" 

"(13)  I  further  charge  you  as  law  that  a 
person,  in  the  exercise  of  the  right  of  self- 
defense,  as  I  have  stated  It  to  you  In  the  fore- 
going instractions,  not  only  has  the  right  to 
stand  his  ground  and  defend  himself  when 
attacked,  but  he  may  pursue  his  adversary 
until  he  has  secured  himself  from  danger; 
and  If ,  In  M  doing,  it  be  necessary,  or  npon 


reasonable  grounds  It  appear  necessary,  to 
kill  his  antagonist  the  killing  1b  excnsable 
on  the  ground  of  self-defense." 

"(19)  Gentlemen  of  the  jury,  I  charge  yoo 
that  In  this  case  you  are  the  sole  and  exclu- 
sive judges  of  the  truth  of  the  facts  that  have 
been  adduced  In  evidence,  and  of  the  credibil- 
ity of  the  witnesses  who  have  testified  In 
your  hearing;  and,  in  this  connection,  I  far- 
ther charge  you  that  you  are  not  bound  to 
decide  In  conformity  with  the  declarations 
of  any  number  of  witnesses  which  do  not 
produce  conviction  In  your  minds,  as  against 
a  less  number  or  against  a  presumption  or 
other  evidence  satisfying  your  minds.  In 
other  words,  notwithstanding  the  number  of 
witnesses  that  may  testify,  or  the  amount  of 
evidence  that  may  be  introduced  upon  the 
part  of  the  prosecution  In  a  criminal  caf^. 
unless  the  jury  are  thereby  convinced  to  an 
absolute  moral  certainty  of  the  guilt  of  the 
defendant,  they  must  not  return  a  verdict  in 
accordance  with  such  testimony.  Upon  the 
other  hand,  notwithstanding  the  small  num- 
ber of  witnesses  that  msy  testify,  or  the  small 
amount  of  material  evidence  that  may  be  in- 
troduced upon  the  part  of  the  defense.  If  tbe 
jury  are  thereby  led  to  believe  the  defeniiant 
Is  innocent  of  the  crime  charged.  It  Is  their 
solemn  duty  so  to  find,  and  tiielr  verdict 
must  be,  not  guilty." 

"E.  The  law  of  self-defense  Is  founded  up- 
on necessity;  and,  in  order  to  Justify  the 
taking  of  life  upon  this  ground.  It  must  not 
only  appear  that  the  defendant  had  reason 
to  believe,  and  did  believe,  that  he  was  In 
danger  of  Wb  life  or  of  receiving  great  boil- 
l)y  harm,  but  it  must  also  appear  to  the  de- 
fendant's comprehension  as  a  reasonable  man 
that  to  avoid  such  danger.  It  was  absolutely 
necessary  for  blm  to  take  the  life  of  the  de- 
ceased." 

"O.  A  homicide  la  justifiable  when  commit- 
ted In  the  lawful  defense  of  such  person,  but 
such  person,  if  he  was  the  assailant,  must 
really  and  In  good  faith  have  endeavored  to 
decline  any  further  straggle  before  the  homi- 
cide was  committed.  If  the  defendant  him- 
self brought  on  the  flght,  and  went  Into  It 
armed,  and  assaulted  Riley  In  the  first  In- 
stance with  a  deadly  weapon,  he  cannot  justi- 
fy killing  him,  unless  he  had  really  and  in 
good  faith  endeavored  to  decline  any  further 
struggle  before  the  killing  occurred.  If,  how- 
ever, the  defendant  was  the  assailant  If 
had  really  and  in  good  faith  endeavored  to 
decline  any  further  stmggle,  and  thereafter 
Kiley  assaulted  him  with  a  deadly  weapon, 
the  killing  then  might  be  justified  by  the 
.detendant  In  self-defense. 

"P.  In  other  words,  gentlemen  of  the  jury, 
if  you  believe  from  the  evidence  that  (he 
defendant  was  the  aggressor,  and  made  an 
assault  upon  Rfley  with  a  deadly  weapon,  he 
cannot  justify  killing  him,  unless  he  had  real- 
ly and  In  good  faith  sought  to  avoid  further 
conflict  before  the  ftital  shot  was  fired.  In 
case,  however,  that  the  defendant  was  the 

Digitized  by  Google 


PEOPLE  c.  HECKEB. 


809 


assaUant,  If  he  bad  reaHy  and  In  good  fatth 
endeavored  to  decline  any  farther  struggle 
before  the  mortal  wound  waa  given,  and 
thereafter  Riley  renewed  the  conflict  and 
made  an  unlawful  assault  upon  Hecker,  then 
Hecker  could  Justify  the  killing  If  It  was  done 
In  necessary  defense  of  his  own  life,  or  to 
prevent  bis  receiving  great  bodily  Injury.  In 
order  to  determine  whether  there  was  any 
soch  attempted  withdrawal,  and  whether  the 
defendant  really  and  in  good  faith  endeav- 
ored to  decline  any  further  struggle,  the  Jury 
are  to  take  Into  consideration  all  the  sur- 
rounding circumstances,  the  situation  and 
conduct  and  relation  of  the  parties  at  the 
time  of  the  shooting,  and  all  the  otber  evi- 
dence In  the  case. 

"Q.  If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
was  the  assailant,  and  fired  the  first  shot 
that  was  fired,  and  did  not  thereafter  really 
and  in  good  faith  endeavor  to  decline  any 
further  struggle,  and  that  the  shots  fired  by 
Riley  were  shot  by  him  in  necessary  self-de- 
fense, as  I  tiave  defined  it  to  you,  and  that 
thereafter  Ril^  ceased  to  fire,  and  then  ran 
away  to  avoid  the  defendant;  and  If  you  j 
further  believe  from  the  evidence  that  the  i 
defendant.  Charles  Hecker,  with  intent  to  \ 
willfully  and  deliberately  kill  and  murder  the  j 
deceased,  pursued  the  deceased  towards  the  1 
granary,  with  his  pistol  In  his  band,  for  the  | 
purpose  of  overtaking  the  deceased  and  kill-  i 
ing  hlni;  and  you  further  believe  from  the 
evidence  that  the  defendant,  Charles  Hecker,  ■. 
ilid  pursue  and  overtake  the  deceased  while  he  | 
was  thus  fleeing  and  stiowlng  no  disposition  i 
to  kill  and  murder  the  defendant,  Hecker.  ! 
and  that  the  defendant  then  and  there,  with-  I 
out  believing  himself  In  dang  a*  of  losing  his  | 
own  life  or  receiving  great  boclily  Injury  at  I 
the  hands  of  the  deceased  or  having  reason- 
able ground  to  believe  himself  In  such  danger, 
fired  the  fatal  shot  and  killed  deceased,— 
then  I  Inatmct  you  that  In  mcb  case  the  de- 
fendant would  not  be  Juatlfled  under  the  law 
of  self-defenifc" 

Gbamberlaln  &  Wbeder,  for  appellant.  L. 
H.  Bnm^  and  Atty.  Gen.  Fitagemld,  tot  the 
State. 

HENSHAW,  J.  The  appellant.  Hecker,  was 
tried  for  the  murder  of  one  Patrick  Kiley,  and 
by  the  Jury  found  gull^  of  mnrder  In  the 
second  degree.  The  killing  was  admitted,  but 
It  was  claimed  to  have  been  done  In  self-de- 
fense. 

It  appeared  by  the  evidence  that  RUey  ped- 
dled wares  through  the  country,  using  for  the 
purpose  a  two-horse  team  and  wagon.  He 
had  camped  near  the  farm  bouse  of  one  Brlce- 
land,  and  turned  his  horses  iuto  Brlceland's 
Indoeure.  From  this  they  strayed,  and  were 
loet  In  the  hiDs.  They  had  been  gone  for  sev- 
eral days  when  Riley,  who  tiad  been  in  vain 
pnranlt  of  them,  met  Hecker,  and  offered  to 
glTe  him  flO  If  be  would  find  and  return 


them.  Hecker  was  an  old  resident  of  the  vi- 
cinity, and  owned  a  sheep  range,  which  was 
contiguous  to  the  land  of  Brlceland.  He 
searched  for  the  hoi-ses  that  day,  and  found 
them,  put  them  In  bis  corral  over  night,  and 
the  next  morning  proceeded  with  them  to 
Brlceland's.  Klley  was  away  at  the  time  o< 
his  arrival,  and  Hecker  either  made  a  volun* 
tary  surrender  of  the  horses  to  Mrs.  RUey, 
who  put  them  in  Brlceland's  bam,  as  was 
claimed  by  the  people,  or,  as  was  contended 
by  the  defense,  they  were  put  there  by  Mrs. 
Riley  for  Hecker,  who  thus  still  retained  con- 
structive possession  of  and  a  lien  upon  them 
for  the  promised  reward  of  $10,  The  point  is 
one  in  dispute.  Hecker  rode  on  to  the  little 
town  of  Brlcehind,  and  passed  the  day  In  wait- 
ing for  Riley.  He  did  not  see  him,  and  went 
home.  The  next  day  he  returned  to  town,  and 
met  Riley  about  11  o'clock  in  the  morning, 
Rlley  called  him  to  one  side,  and  the  finding 
of  the  horses  was  discussed.  There  having 
been  no  one  else  present  at  that  Interview,, 
the  only  account  of  it  Is  Hecker's.  But  it 
appears  from  other  evidence  that  Rlley  su»- 
pected  that  his  horses  had  been  taken  and  se- 
creted In  the  hills  in  expectation  of  a  reward, 
and  the  promptness  with  which  Hecker  found 
and  returned  them  seems  to  have  confirmed 
bim  In  his  suspicion,  and  created  the  convic- 
tion that  Hecker  bad  purloined  them.  There 
was  no  question  but  that  Riley's  suspicions 
were  unfounded  and  unjust.  It  was  In  evi- 
dence that  Rlley  said  he  would  kill  the  man 
who  stole  bis  horses.  Hecker  testified  that 
Blley  accused  bim  of  stealing  the  horses,  and 
refused  to  pay  him  any  money  for  their  re- 
covery. The  men  parted.  Hecker  returned  to 
the  store  and  saloon,  and,  after  thinking  and 
talking  the  matter  over,  as  he  says,  concluded 
he  would  take  the  hones  from  Brlceland's 
bam.  and  put  them  elsewhere  until  he  was 
paid.  Hecker  was  a  cripple;  Rlley,  a  power- 
ful man.  Hecker  armed  himself,  thinking 
that  Rlley  would  be  at  Brlceland's,  and  know- 
ing that  "be  would  be  trying  to  get  a  row." 
Arriving  at  Brlceland's  a  Uttle  after  noon, 
Hecker  found  but  one  horse,  the  other  having 
been  ridden  off  by  Sam  Pollock,  who  had  gone 
to  find  Riley,  and  tell  him  the  search  was  at 
an  end.  Hecker  took  possession  of  the  ani- 
mal, and  led  it  from  the  stable.  Rlley  saw 
him,  and  came  forward,  calling  to  bim,  and 
forbidding  the  act  Hecker  half  drew  his 
pistol  from  the  bosom  of  his  shirt,  and,  in 
turn,  told  Rlley  to  advance  no  further.  Riley 
answered  that  he  was  unarmed,  and  turned 
out  his  pockets  In  proof;  and  a  second  time 
the  two  men  parted,  Hecker  leading  away  the- 
horse.  He  returned  with  It  to  the  town,, 
where  be  spent  the  afternoon  discussing  his 
grievance.  As  was  shown,  be  used  some- 
loose  talk  and  indulged  In  some  threats: 
He  would  not  let  Biley  beat  him  out  of  hi» 
money:  be  would  hare  the  money,  or  would 
have  Riley's  blood;  while,  to  add  to  the  bit- 
teme^  of  the  matter,  he  was  Informed  that 
Rlley  had  gone  off  to  procure  his  arrest  for 
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wteoRng  th«  horses.  Thla  Informatton  wan 
Ivought  to  hhn  by  men  whom  he  had  sent 
to  see  Bile7  to  fix  up  the  matter,  telling  them 
ttut  he  Tranted  no  fnss,  and  to  take  what  they 
cosid  get  and  settle  It  for  him.  So  the  time 
passed  until  aboot  half  past  ft  this  July 
ftftemoon,  when  Hecker  espied  Pollock  rid- 
ing by  on  the  other  horee.  Hecker,  who  was 
Aftmself  then  moimted,  hailed  blm,  and  de- 
manded the  horse,  belteTlng,  as  he  testified, 
that  he  "had  to  have  both  horses  In  order  to 
make  the  lien  good."  Pollock  declined  to  sur- 
■■ender  the  animal,  saying  be  wonld  pnt  It 
where  he  got  It;  and  so  Hecker  rode  on  once 
more  to  Briceland'*,  and  to  the  fatal  meeting 
with  Riley.  As  the  two  men  rode  up  to  the 
stable,  Riley  came  forward  to  take  his  horse. 
Pollock  diamoimted.  Riley  started  to  remoive 
the  saddle.  Hecker  leaned  forward  to  seize 
the  bridle.  Th^  was  a  strug^e  for  posses- 
sion, and  then,  by  the  evidence  for  the  peo- 
ple, Hecker  drew  his  pistol,  and  with  it  struck 
Klley  over  the  head,  and,  as  he  staggered 
liack,  fired  at  him.  Becker's  account  Is  that 
be  spurred  his  horse  that  he  might  seize  the 
flther's  bridle;  that,  as  his  horse  sprang  for- 
ward, her  fore  shoulder  struck  Riley,  and 
staggered  him.  "^hen  I  broke  his  hold,  he 
ran  right  back,  and  bad  bis  band  twisted  to 
pnll  his  pistol,  and  at  last  he  pulled  his  pistol 
out,  and  pointed  at  me,  and  I  saw  him  shot 
his  eye  to  pull  the  trigger;  and.  Just  as  he 
was  about  to  pull  the  trigger,  I  threw  myself 
out  of  the  saddle  like  that  [shows]  over  the 
aide  of  my  horse,  and  grabbed  my  pistol  at 
the  same  time;  and,  as  I  raised  mine  up,  he 
iKtd  his  pistol  up,  and  we  both  shot  about  the 
same  time.  If  anything,  he  shot  a  little  be- 
fore I  did."  The  defendant  was  riding  a 
.sATTous  two  year  old  colt,  using  a  "hacka- 
more"  In  lieu  of  bridle,  and  at  the  shooting 
she  either  bolted,  or,  as  Hecker  says,  he  start- 
ed her  to  go  around  Brlceland's  house,  and 
get  out  of  the  way.  Blley  fired  again  at  him 
.as  he  went.  At  some  beeblTes,  Hecker  reined 
wp,  and  the  two  men  exchanged  shots.  Heck- 
er then  rode  on  In  another  direction,  to  a  pLice 
In  the  yard  where  there  were  four  stumps, 
having  abandoned,  as  he  says,  his  first  Inten- 
tion to  pass  around  Brlceland's  house,  and  en- 
deavoring to  get  away  by  another  route,  or,  as 
the  people  claim,  coming  back  to  engage  Bl- 
ley at  closer  quarters.  Riley  ran  towards 
a  granary,  calling  upon  one  of  the  bystand- 
ers, of  whom  there  were  several,  to  lend  him 
his  pistol,  and  to  his  wife  and  daughter  to  go 
to  the  wagon  and  bring  him  more  cartridges. 
■Whether  Riley  ran  to  the  granary  to  escape 
ftather  combat,  or  whether  he  designed  to 
me  it  as  a  shield  that  he  might  fire  with 
more  security  upon  Hecker,  Is  disputed.  Near 
the  granary,  and,  as  Riley  was  about  to  pass 
a  comer  of  It,  there  was  shooting,  and  Riley, 
•track  throng  the  heart,  tan  a  few  yards, 
and  fen  dead. 

Nothing  of  the  foregoing  narrative  Is  to 
1M  taken  as  expressing  the  views  of  this 
court  upon  tbe  weight  of  the  arvidenc*.  That 


consideration  Is  not  before  us.  The  account 
is  designed  to  throw  Into  prominence  the 
claims  made  by  prosecution  and  defense 
for  the  better  understanding  of  the  imposi- 
tions of  law  which  we  are  caDed  upon  to 
consider. 

The  first  complaint  of  defendant  te  tliat 
the  court  erred  in  admitting  testtmoair  as 
to  the  occurrences  at  the  meeting  between 
himself  and  Riley  at  noon  of  the  day  of  the 
affray.  But  this  complaint  Is  not  well  found- 
ed. Keeker's  plea  was  self-defense.  Wheth- 
er Hecker  was  within  or  without  his  legal 
rigbta  in  seeking  to  gain  possession  of  the 
horses,  whether  he  or  the  deceased  first  com- 
mitted a  f^niouB  assault,  -wwe  disputed 
Questions  for  the  Jury's  determination.  The 
attempt  to  retake  the  first  horse,  though  sep- 
arated In  time  from  the  taking  of  the  sec- 
ond, vras  a  part  of  the  same  occurrence  and 
transaction  which  led  up  to  and  culminated 
in  tbe  fatal  aftray.  Tbe  recovery  of  the 
first  horse,  and  the  manner  of  It  the  conduct 
of  the  two  men  upon  tliat  occasion,  their  pre- 
vious dltttcutty,  their  threats  against  each 
other,  whethw  communicated  or  not,  alt 
tended  to  enlighten  the  Jury  &s  to  the  mental 
attitudes  of  the  men  towards  each  other 
at  the  time  of  the  affmy,  and  thus  to  assist 
In  determining  the  disputed  question  as  to 
which  in  fact  first  put  himself  In  the  wrong, 
and  which  first  made  a  felonious  assault 
upon  the  other;  for  only  by  so  determining 
could  the  Jury  Justly  decide  upon  the  de- 
fendant's plea.  People  v.  Lyons,  110  N.  T. 
618,  17  N.  B.  381;  State  v.  Perigo,  70  Iowa, 
«57,  28  IV.  W.  452;  Monroe  v.  State,  5  Ga. 
85;  Williams  v.  State,  3  Heisk.  376;  State 
T.  Zellers,  7  N.  J.  Law,  220;  Keener  t.  State. 
18  Ga.  194;  State  t.  Tarter,  86  Or.  88,  87 
Pac.  63. 

But  having  admitted,  and  properly  admit- 
ted, this  evidence,  the  court  erred  In  refus- 
ing to  give  the  Instructions  asked  by  de- 
fendant (defendant's  proposed  Instructions 
Nos.  7,  8,  and  9)  defining  the  rights  of  a 
finder  of  lost  property  to  compensation  for 
Its  care  and  preservation  and  to  any  prom- 
ised reward,  the  nature  of  his  lien  upon 
It,  and  how  such  lien  could  be  lost  or  ex- 
tinguished. It  Is  conceded  by  the  prosecu- 
tion that  these  Instructions  correctly  em- 
body tbe  law,  but  It  Is  contended  that  they 
were  properly  refused  as  Irrelevant.  TTiIs 
contention  cannot  be  upheld.  One  of  the 
questions  of  primary  consideration  for  the 
Jury  was  which  of  the  two  men  was  the  ag- 
gressor at  the  time  of  tbe  fatal  affray,  wbicfa 
of  the  two  first  overstepped  the  boundaries 
of  the  law,  which  of  the  two  first  trespassed 
upon  the  legal  rights  of  the  other, — in  abort, 
which  of  the  two.  by  his  acts  and  conduct, 
first  put  himself  In  the  wrong;  for  it  Is  obvi- 
ous that  the  determination  of  this  must  throw 
a  flood  of  light  upon  the  other  question,  sec- 
ond In  consideration  but  first  in  importance, 
namely,  whether,  at  the  time  the  defendant 
first  lUftd,  be  was  acting  In  ■^-defsns*. 
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Tbe  oiiposliic  dalms  of  coimsel  npon  this 
•rtdence  bave  been  sogKested.  Upon  the 
«aie  band  it  was  argued  that  defendant,  aft- 
ToLontarUy  surrendering  his  posaessla^t  of 
the  horses,  and  bo  exttnguiabing  his  lien, 
came  with  a  lawless  hand  to  retake  them 
from  their  owner,  prepared  for  this  end  to 
do  mnrder  if  resisted;  and  that  this  motWe 
dominated  his  condnct  In  the  meeting  at 
mmn  and  the  fatal  later  one.  Upon  the 
other  band,  it  was  argned  that  the  BDrrender 
of  possession  bad  been  involuntary,  and  tbat, 
conseqaently,  defendant's  right  to  possession 
still  existed  even  against  the  owner;  that 
Ills  intent  was  tberefoi:e  proper,  and  bis  pur- 
pose lawfuL  The  absence  of  instructionfl 
upon  these  questions  of  law  left  the  Jury 
without  rudder  or  compass.  The  true  rule 
for  measuring  the  acts  of  the  parties  not 
baring  been  glTen  them,  each  was  at  lib- 
«rty  to  set  up  his  own  independent  standard, 
and  approve  or  condemn  in  accordance  with 
It  The  refusal  to  give  these  instructtons 
thus  constituted  reversible  error.  People 
Taylor,  S6  Cal.  25Q;  People  T.  Eeefer,  66 
i^aL  232,  3  Pac.  SIS;  Peo^  T.  Fice,  97  GaL 
457.  32  Pac.  531. 

The  court  gave  an  Instruction  prepared  1^ 
dtifendant  after  modification.  Tbat  Inatruc- 
lion  Is  as  foUows,  the  modification  complaioad 
of  being  the  Italicized  phrase.  Inclosed  in 
brackets:  "I  charge  you  that  the  law  does 
not  permit  the  taking  of  bnmaa  life  or  the 
infliction  of  great  bodily  harm  hi  the  resist- 
ing of  a  mere  trespass  against  personal  prop- 
erty. Therefore,  In  the  present  case,  should 
you  find  from  the  evidence  that  d^endant  at- 
tempted to  repain  possession  of  the  horse  re- 
turned by  Pollock  [in  a  peaceable  mamier]  for 
the  declared  purpose  of  holding  him  f<«:  a  re- 
ward, and  tbat  the  deceased,  Blley,  resisted 
audi  attempt  on  tbe  part  of  defendant  by  re- 
sorting to  tbe  use  of  a  deadly  weapon,  or  by 
attempting  to  kill  Hecker  or  inflict  upon  blm 
great  bodily  harm,— and  there  was  Imminent 
dangtf  of  bis  doing  bo, — then  I  charge  tbat 
Blley  was  acting  unlawfully  and  without 
right;  and  it,  under  these  circumstances,  you 
find  tbat  Hecker,  In  order  to  protect  himself 
from  death  or  great  Ixidlly  harm  at  the  bands 
of  RUey,  shot  and  killed  Klley,  then  I  Instruct 
yon  that  be  was  justified  In  so  doing,  and  yon 
most  acquit  blm.  And,  In  this  connection,  I 
further  Instruct  you  that,  If  you  so  find.  It 
makes  no  difference  whether  Hecker  had  a 
right  to  take  tbe  horse  or  not;  RUey  had  no 
leeal  right  to  attempt  to  kill  Hecker  In  re- 
sisting a  mere  trespass."  Tbe  Instruction  was 
offered  under  defendant's  claim  of  self -defense. 
As  given,  It  was  unobjectionable  as  a  state- 
ment ot  the  law  excepting  for  the  Italicized  In- 
sertlon.  One  la  not  justified  In  taking  human 
life  to  prevent  the  commission  of  a  mere  tres- 
pas,  though  any  person  In  defraise  of  prop- 
erty has  tlie  legal  right  to  prevent  tbe  com- 
mis^Mi  of  a  felouy  attempted  by  violence  or 
surprise,  and  In  so  doing  may  use  all  neces- 
sary force,  even  to  the  taking  of  life.  Pen. 


Code,  S  197,  BUbd.  2;  People  T.  Payne,  8  CaL 
&41;  People  v.  Flannagan.  60  Cal.  2;  People 
V.  Dunn,  80  Cal.  34,  21  Pac  1130.  The  amend- 
ment left  the  instruction  confused  and  enoue- 
ous.  The  defendant  was  entitled  to  have  the 
Jury  Instructed  tliat  even  if  he  was  In  the  act 
of  commlttln^j  a  f<Hrclble  trespass  in  endeavor- 
ing to  take  the  horse,  if  his  act  ambimted  to 
no  more  than  a  tresi^ss,  Riley  was  not  Jus- 
tlflcd  in  tryhig  to  kill  him.  if  be  did  try.  In  at- 
tempting to  prevent  It.  And  If,  under  these 
circumstances,  Blley  did  make  the  drat  feloni- 
ous assault  upon  defendant,  defendant.  In 
turn,  would  be  Justified  in  killhig  Riley.  If 
tbe  circumetaneea  of  RUey's  felonious  assault 
were  sufflcient  to  exidte  defendant's  feai-s  as 
a  reasonable  man  tbat  he  was  in  dandier  of 
death  or  great  bodily  InJary,  and  be  acted  uip 
der  these  fears  alone,  and  bad  in  good  faith, 
declined  further  struggle  before  firing  tbe  fa- 
tal shot,  or  was  put  In  such  sudden  Jeopardy 
by  the  acts  of  deceased  that  he  could  not- 
wltbdraw.  and  If  it  was  thus  that  Riley  met 
his  death.  But,  as  given,  the  court  In  effect 
told  the  Jury  that  the  defendant's  rights  were 
to  be  governed  by  thdr  determination  whether 
or  not  he  was  endeavoring  to  take  possession 
of  the  horse  In  a  peaceable  manner.  Even  If 
a  peaceable  trespass  be  conceded,  tbe  jury 
was  substantially  told  tbat  Hecker's  plea  of< 
■elf-defense  under  tbe  hypothesis  could  not  be 
upheld  unless  bis  act  was  a  peaceable  trea- 
pass.  But  such  Is  not  law.  "Where  tbe  tres- 
pass Is  forcible  against  personal  property,  an 
owner  may  resist  It,  but  be  Is  not  justified  In 
killing  the  trespasser  imless  It  Is  necessary,  to 
preveait  a  felonkuis  destruction  of  tbe  prop- 
erty, or  to  defend  himself  against  loss  of  life 
or  great  bodily  barm."  Carroll  v.  State,  58 
Am.  Dec.  282,  26  Am.  &  Kug.  Enc.  I^w,  p. 
672;  State  v.  Tarter  (Or.)  37  Pac  53;  State 
T.  Perlgo,  70  Iowa,  657,  28  N.  W.  4B2. 

Tbe  acts  which  a  defendant  may  do  and  Jus- 
tify under  the  plea  ot  self-defense  depend  pri- 
marily upon  his  own  conduct,  and  secondarily 
upon  tbe  conduct  of  the  deceased.  There  Is 
no  fixed  rule  applicable  to  every  case,  though 
certain  geneial  principles,  well  established, 
stand  forth  as  guides  tot  the  actlcm  of  men 
and  measures  for  tbe  July's  detaimlnatlon  of 
their  deportment: 

First  Self-defense  Is  not  available  as  a  plea 
to  a  defendant  who  has  sought  a  quarrel  with 
the  design  to  force  a  deadly  Issue,  and  thus, 
through  his  fraud,  contrivance,  or  fault,  to  cre- 
ate a  real  or  apparent  necessity  for  killing. 
People  V.  Robertson,  67  Cal.  646,  8  Pac  600; 
Stewart  v.  State,  1  Ohio  St  66. 

Second.  It  Is  not  available  as  a  plea  to  one 
who,  by  prearranged  duel  or  by  consent  has  ■ 
ei^ered  Into  a  deadly  mutual  combat.  In  which 
he  slays  his  adversary.  In  both  of  these  cases 
the  same  rule  applies.  A  man  may  not  wick- 
edly or  willfully  invite  or  create  the  appearan- 
ces of  necessity  or  the  actual  necessity  which,  if 
present  to  one  without  blame,  would  justify  tbe 
homicide.  State  v.  Partlow.  iH)  Mo.  (K»S.  -1  S.  W. 
14;  State  r.  Underwood,  37  Mu.  '2^;  Lum- 
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terf 8  Gbjk,  9  Lelgb,  SOS;  1  Blsta.  Cr.  Law,  | 
870;  GUIeland  t.  State.  44  Ttts.  866;  OUfltord 
T.  State,  S8  Wto.  478,  17  N.  W.  3D4;  Tate  v. 
State,  46  Ga.  161. 

Third.  Where  one,  wlthont  fiinlt.  Is  placed 
under  c-lrcumBtances  BufflcteDt  to  excite  the 
feara  of  a  reasonable  person  that  another  de- 
signs to  commit  a  felony  or  some  great  tmffil^ 
injury  upon  him,  and  to  afford  grounds  for 
reasonable  belief  that  there  Is  Immhient  dan- 
gra  of  the  accompIlB^ent  of  this  dedgn,  he 
may,  acting  under  these  tean  alone,  slay  bla 
assailant,  and  be  Jnstlfled  by  the  appearances; 
and  as,  where  the  attack  Is  sudden  and  the 
danger  Inunlnait,  he  may  Increase  his  peril  by 
retreat,  so  i^tnated  he  mar  stand  bis  groond, 
that  becoming  bis  "waU,"  and  df^  his  ag- 
gressor, even  It  it  be  proved  that  be  might 
more  easily  have  gained  his  safety  by  flight. 
People  T.  Herbwt,  61  Cal.  644;  People  v.  Gon- 
zales, 71  Cal.  569, 12  Pae  783;  People  T.  Te 
Park,  82  CaL  204;  People  v.  Robertson,  67 
Gal.  eSO,  8  Pae.  600;  Runyan  t.  State,  57  Ind. 
84;  Brwln  t.  Btate^  29  Ohio  St  186.  So,  too, 
under  such  drcnmslancea,  he  may  porsne  and 
slay  his  'adTersary.  Bot  the  pnrsolt  most  not 
be  tn  revenge,  not  after  the  necescity  for  de- 
fense has  ceased,  but  mnst  be  prosecuted  tn 
good  faith,  to  the  sole  end  of  winning  his 
safety  and  securing  hia  life.  Carroll  v.  State, 
23  Ala.  2S;  TouDg  V.  Com.,  6  Bush,  312;  Col- 
lins  V.  State,  S2  Iowa,  36;  Horr.  &  T.  Oas.  p. 
23a 

Fourth.  Where  one  is  making  a  fdonlons  as- 
sault upon  another,  or  has  created  appearances 
justifying  that  other  in  making  a  deadly  coun- 
ter attack  in  se^f-defense,  the  original  assail- 
ant cannot  slay  bis  adversary  and  avail  him- 
self of  the  plea,  unless  he  has  first  and  In 
good  faith  declined  further  combat,  and  has 
fairly  notified  him  that  he  has  abandoned  the 
contest  And  If  the  circumstances  are  such, 
arising  either  from  the  condition  of  his  adver- 
sary, caused  by  the  aggressor's  acts  during  the 
affray  or  from  the  suddenness  of  the  counter 
attack,  that  he  cannot  so  notify  him,  it  is  the 
first  assailant's  fault,  and  he  must  take  the 
consequences  (People  v.  Button,  106  Cal.  628, 
39  Pac.  1073;  State  v.  Smith,  10  Nev.  106; 
Stoffer  V.  State,  15  Ohio  Bt  47);  for,  as  the 
deceased,  acting  upon  the  appearances  created 
by  the  wrongful  acts  of  the  aggiessor,  would 
have  been  Justified  in  killing  blm,  he  whose 
fault  created  these  appearances  cannot  make 
the  natural  and  legal  acts  of  the  deceased 
looking  to  his  own  defense  a  Justiflcation  for 
the  homicide.  Before  doing  so,  be  must  have 
destroyed  these  appeaiaaces,  and  removed,  to 
the  other's  knowledge,  his  necessity,  actual  or 
apparent,  for  self -preservation. 

Fifth.  Where  one  is  the  first  wrongdoer,  but 
his  unlawful  act  is  not  felonious,  as  a  simple 
assault  upon  the  person  of  another,  or  a  mere 
trespass  upon  his  property,  even  though  forci- 
ble, and  this  unlawful  act  Is  met  by  a  counter 
assault  of  a  deadly  character,  the  right  of  self- 
defense  to  tlie  first  wrongdoer  is  not  lost;  for, 
as  Ills  acts  did  not  Justify  upon  the  pait  of  the 


other  the  use  of  deadly  means  for  tbetr  preven- 
tion, his  killing  by  the  other  wonld  be  crlinl- 
nal,  and  one  may  alw^s  defend  Mnwif 
against  the  criminal  taking  of  his  life;  But 
in  contemplation  of  the  weakness  and  passions 
of  men,  and  of  the  provocation,  which,  tiiongfa 
Inadequate,  was  wrraigfully  put  upon  the  otb- 
tf,  It  Is  the  duty  of  the  fint  wronsdoer.  be£m 
he  can  avail  himself  at  the  plea,  to  hare  re- 
treated to  the  wall,  to  have  detained  the  strife, 
and  withdrawn  from  the  difficulty,  and  to  have 
kliled  bte  adversary,  undo:  necessity,  aeteal 
<a  aj^arent,  only  after  so  doing.  If,  however, 
the  counter  assault  be  so  sudden  and  perDous 
that  no  opportunity  be  given  to  decline  or  to 
make  known  to  his  adversary  his  wilUngDen 
to  dedlne  the  strife,  If  be  cannot  retreat  with 
safety,  then,  as  the  greater  wrong  of  the  dead- 
ly assault  IB  iqiKm  Us  opponent,  be  would  be 
Justifled  In  slaying  forthwith  In  self-defense. 
'  People  V.  Robertson,  67  Gal.  (US,  8  Fac  600; 
People  V.  Westlake.  62  CaL  803;  State  v.  Per- 
IgO,  70  Iowa,  657,  28  N.  W.  46Z  The  dlsUnc- 
thm  between  this  principle  and  the  one  preced- 
ing It  cmislsts  In  this:  In  the  former  case  tbe 
provocatl(m  for  mnVitij  a  deadly  conn^  at- 
tack in  self-defense  Is  adequate,  and  therefore 
the  first  aggressOT  most  remove  the  necessity 
for  It,  and  maka  that  tact  known  before  bis 
own  right  of  self-defense  can  exist;  in  the  lat- 
ter case  the  provocation  Is  inadequate,  and  If 
the  otber,  by  his  own  unlawful  act,  deprives 
the  flrst  wroi^oer  of  tbe  opportunity  to  de- 
cline a  deadly  strife,  that  fault  lies  not  at  tbe 
docv  of  the  slayer,  bat  of  the  slain. 

So  much  it  has  seemed  nec^eary  to  say  In 
view  of  the  varying  theories  npon  tbe  facts 
attending  this  bomidde,  and  In  contempla- 
tion of  a  new  trial 

If,  at  tbe  time  of  the  affray,  He<±er  was  a 
trespasser,  and  no  more,  in  his  endeavor  to 
take  the  horse,  and  Riley  met  his  endeavor 
by  a  deadly  assault  upon  him  with  a  pistol. 
It  was  Becker's  first  duty  to  decline  the 
strife;  and,  If  the  suddenness  of  the  assault 
precluded  this,  he  was  Justified,  so  long  as 
tbe  Imminence  of  his  danger  continued,  or  ap- 
parently continued,  In  meeting  it  by  a  dead- 
ly return.  If,  however,  Hecker  was  not  a 
wrongdoer  in  seeking  to  take  the  horse,  and 
Riley  met  his  attempt  by  a  felonious  assault 
with  a  pistol,  Hecker,  if  the  assault  was  sud- 
den, and  the  danger  great,  or  apparently 
great  would  have  been  Justified  In  standing 
his  ground,  or  even,  as  above  set  forth.  In 
pursuing  and  slaying  his  adversary,  to  win 
his  safety.  If,  on  the  other  hand,  Hecker 
made  the  first  deadly  assault,  his  right  to  slay 
Riley  in  self-defense  did  not  exist,  even 
though  willing  thereafter  to  decline  further 
combat  until  he  had  In  good  faith  declined 
and  fairly  made  known  .to  Riley  his  willing- 
ness to  do  so.  And,  If  he  did  not  do  this, 
even  though  he  failed  because  "f  his  own 
Imminent  danger,  and  under  these  drcmn- 
stsnces  killed  Riley,  his  act  was  criminal. 
And,  lastly,  If,  upon  the  other  hand,  he  made 
the  flrst  felonious  assault,  and  thereafter,  and 
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before  flring  tne  ftttal  abot,  did  In  good  faitb 
withdraw  and  decline  fnrtber  combat,  and 
tliis  was  fairly  made  known  to  Riley  by  Ws 
conduct,  and  thereafter  Riley  pursued  him, 
and  forced  a  new  combat  upon  blm,  and  un- 
der these  circumstances  Bil«y  was  kUled,  the 
kUlins  was  Jostiflable. 

Defendant's  proposed  Instruction  No.  13,  as 
to  the  light  to  pureue  and  slay  to  secure  safe- 
ty, is,  in  itself,  a  correct,  if  not  a  full,  exposi- 
tion of  the  law,  and  It  cannot  be  said  ttiat  It 
does  not  address  Itself  to  a  theory  permissible 
under  the  erldence.  It,  or  on  equiTal«it  in- 
struction, should  therefore  have  been  given. 

It  was  not  error  to  refuse  defendant's  pro- 
posed Instruction  19.  The  jury  was  advised 
as  to  the  weight  of  evidence,  number,  and 
credibility  of  witnesses.  The  vice  of  the  re- 
jected Instmctitm  was  that  it  declared  that 
the  jury  must  be  convinced  to  an  "absolute 
moral  certainty."  The  refusal  to  give  such 
an  instruction  has  more  than  once  been  up- 
held. People  V.  DavlH,  S*  Cal.  440,  1  Pac. 
889;  People  T.  Nelson,  85  Cal.  430,  24  Pac. 
1006;  People  v.  Ferry,  84  CaL  81,  24  Pac.  33; 
People  V.  Smith,  106  Cal.  676,  39  Pac.  38. 

The  Instruction  lettered  O  is  not  erroneous. 
Standing  by  itself,  it  would  be  of  little  value 
to  the  jury,  since  It  merely  declares  that  the 
tdlllng  after  withdrawal  from  a  struggle 
might  be  Justlfled.  However,  It  is  obviously 
but  a  preliminary  declaration,  as,  In  the  In- 
structions Immediately  sncceediug  (P.  and  Q.), 
there  are  set  forth  in  detail  tlie  circumstances 
under  the  assumed  state  of  facts  which  would 
and  would  not  Justify.  These  Instructions 
will  be  construed  together.  People  v.  Tup- 
cott,  65  Cat  126,  3  Pac.  461. 

The  court  gave  an  instruction  substantially 
as  asked  by  defendant,  but  struck  therefrom 
the  closing  sentence,  as  follows:  "And  If, 
under  these  circumstances,  be  killed  deceased, 
you  must  And  as  your  verdict,  not  guilty." 
The  complaint  Is  founded  upon  this  excision. 
It  is  the  natural  tendency  of  advocates  to 
bear  with  emphasis  upon  the  favorable  points 
both  in  argument  and  in  Instructions,  and  all 
the  cases  are  replete,  as  is  this  case,  with 
instructions  asked  by  attorneys  for  the  prose- 
cution aud  defense,  and  closing  with  this  or 
an  equivalent  formula.  It  cannot  be  said 
that  to  eliminate  It  from  one  Instruction  Is 
error.  Yet  the  practice  Is  not  wise.  If  the 
instruction  offered  Is  nOt  the  law,  the  court 
may  reject  It;  if  It  be  law,  it  is  better  to  give 
it  as  presented,  for  not  only  has  either  party 
the  right  to  emphasize  by  Instructions  a  true 
principle,  but  the  danger  of  modifying  an  in- 
struction which  is  correct  In  Itself  is  that  it 
may  occasion  some  jnst  ground  for  complaint 
that  the  modification  devitalizes  and  emascu- 
lates the  proposition  of  law  whose  exposi- 
tion was  sought.  We  are  far  from  Implying 
that  such  was  the  effect  in  this  case,  still  fur- 
ther from  implying  that  such  was  the  intent, 
bat  It  certainly  Is  not  amiss  to  suggest  the 
wiser  and  better  practice. 

Inatmctton  B,  whidi  la  complained  has 


often  been  given  and  as  often  approved  by 
this  court  The  cases,  In  which  it  Is  dis- 
cussed, are  reviewed  In  People  v.  Bruggy,  93 
Cal.  476.  29  Pac.  26.  As  was  said  by  this 
court  in  People  v.  Herbert,  61  CaL  644:  "To 
Justify  a  homicide,  there  must  be  a  necessity, 
actual  or  apparent;  and  this  we  understand 
to  be  true  under  our  statute  as  well  as  at 
common  law."  Those  cases  where  the  as- 
sailed Is  not  required  to  look  to  escape  as  an 
avenue  of  safety  arise,  as  has  been  before 
dlsctissed,  where  the  peril  is  swift  and  im- 
minent, and  the  necessity  of  action  immedi- 
ate. Therein  the  law  does  not  weigh  in  too 
nice  scales  the  conduct  of  the  assailant,  and 
say  be  shall  not  be  Justified  because  he  might 
have  resorted  to  other  means  to  secure  bis 
safety.  The  suddenness  of  the  attack  puts 
him  to  the  wall.  Upon  the  duty  of  retreat 
there  was  a  contrariety  of  opinion  by  the 
writers  of  common  law,  and  this  difference 
has  found  Its  way  Into  the  decisions  of  our 
states,— some,  as  Alabama  and  Iowa,  hold- 
ing to  the  rule  that  retreat  is  necessary; 
others,  as  Indiana,  Michigan,  and  our  own 
state,  declaring  for  the  contrary  doctrine. 
But  It  Is  not  stating  it  too  strongly  to  say  that 
the  trend  of  later  judicial  decisions  Is  in 
favor  of  the  latter  rule.  So  that  while  the 
killing  must  still  be  under  an  absolute  neces- 
sity, actual  or  apparent;  as  a  matter  of  law, 
that  absolute  necessity  is  deemed  to  exist 
when  an  Innocent  person  Is  placed  in  sucli 
sudden  jeopardy.  The  rirht  to  stand  one's 
ground  should  form  an  element  of  the  In- 
structions upon  the  necessity  of  kiUing  and 
the  law  of  self-defense. 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  reversed,  and  the  cause  re- 
manded. 

We  concur:  BEATTT,  O.  J.;  TEMPLE, 
J.;  McFAKLAND,  J.;  VAN  FLEET,  J.; 
aAROUTTB,  J.;  HARRISON,  J. 


PAULT  T.  MURRAY.    (L.  A.  No.  14.)' 
fSunreme  Court  of  Galif(»ida.    Nov.  9,  1895.) 

NSGOTIABLB  ImTHDMBHTB— AoOOWfODATKm 
PaPBB— COSBIDBBATinil. 

It  matters  not  that  an  accommodation 
maker  affixed  bis  signature  to  the  note  in  qnes- 
tioD  after  the  bunk  discounting  it  as  payee  had 
paid  the  money  thereon  to  his  comalier,  for 
whose  benefit  the  note  was  executed,  if,  before 
such  comalier  received  the  money,  he  promif^ed 
the  bank  that  he  would  cause  the  accommodation 
maker  to  aign  the  note,  and  the  bank  advanced 
the  money  relying  in  good  faith  upon  that  prom- 
ise, not  entering  the  note  as  discounted  untu  aft- 
er the  other  signature  was  obtained. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  cocrt,  San  Diego  coun- 
ty; James  A.  Olbsou,  Judge. 

Action  by  Fred.  N.  Pauly,  as  recelva-  of 
the  California  National  Bank,  against  Eli 
H.  Murray,  on  a  promissory  note.  There 
was  Judgment  for  plalnUtT,  from  which  de- 
fendant appeals.  Affirmed. 


1  Rehearing  denied. 
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CaBsivB  Garter  and  Wlthington  ft  Carter, 
Cor  appelant.  Alten.  &  Sllnt,  tm  resp(aideDt 

YANGUBF,  O.  ACtloD  on  a  promtestoy 
note  made  by  defoidant  to  said  bank  July 
20,  1801.  for  the  sum  fif  «67&8(t,  pejable  90 
daya  after  date,  with  bitwest  at  the  rate  of 
1  per  cent  per  mouth  from  date.  It  Is  al- 
leged In  the  answer  of  tbe  d^endant  that 
this  note  was  made  by  blm  as  a  renewal  of 
a  former  note  for  tbe  sum  of  9600  and  in- 
terest, jointly  made  by  Um  and  one  Hngh 
Burns  to  aaM  bank,  ca  which  joint  note 
be  was  a  mere  sur^,  of  which  the  bank 
had  notice  at  tbe  time  it  was  signed  by 
him;  that  said  Joint  note  was  glTcn  to  se- 
care  a  loan  ctf  $S00,  made  and  adranced  to 
^ms  by  tbe  bank  on  a  note  signed  by 
Bums  alaa»,  serecal  liotirs  befnre  defendant 
signed  tbe  same  as  a  joint  maker  with  Boms; 
that  at  the  time  defendant  signed  tbe  last- 
mentioned  note  be  wu  Ignorant  of  tbe  al- 
leged facts  that  tbe  bank  had,  some  hours 
before,  on  die  aune  day,  actually  advanced 
to  Bums  tbe  fSOO  loaned,  and  bad  acoepted 
as  security  Iberef  or  the  note  signed  by  Bums 
ahme;  that  be  was  Indnced  thus  to  sign 
said  joint  note  a  ooUastre  and  firaudn- 
lent  suppression  by  Bums  and  tbe  bank  of 
tbe  facts  that  the  loan  bad  been  made,  and 
that  Bums*  IndlTidnal  note  bad  been  accept- 
ed thecefw,  before  be  was  induced  to  s^ 
said  note  as  a  joint  maker;  that  he  remain- 
ed Ignorant  of  said  suppressed  facta  until 
kHig  after  be  indlvlduaUy  made  tbe  note  in 
suit  as  a  renewal  of  said  joint  note;  aud  tar 
these  reasons  be  allegra  that  there  was  no 
oonsideratlon  for  bis  denature  to  Sfdd  joint 
note,  and  ««seqnently  no  consideration  for 
tbe  renewal  thereof  by  the  note  in  suit.  The 
court  below  found  as  fiacts  that  the  loan 
to  BniTis  by  the  bank  was  solicited  by  Bums 
on  January  21,  1890,  he  having  bwn  intro- 
duced to  Collins,  the  president  of  the  bank, 
by  defendant;  that  at  the  time  he  solicited 
tbe  loan  Burns  represented  to  the  bank  that 
defendant  would  sign  a  note  for  the  mon- 
ey. If  loaned,  jidntly  with  him,  though  de- 
fendant was  not  then  present,  and  had  not 
then  promised  tlie  bank  to  sign  the  note; 
that  thereupon  the  bank  agreed  to  make 
the  loan  on  tbe  condition  that  Bums  would 
procure  tbe  signature  <tf  defendant  to  tbe 
note  as  a  joint  maker;  that  Bums  then 
signed  the  note,  and  passed  it  to  the  note 
fderk  of  the  bank,  promising  that  he  would 
cause  defendant  to  sign  it,  but  the  president 
at  the  bank  then  directed  tbe  cierk  not  to 
ent»  the  note  as  discounted  by  the  tumk 
until  It  should  be  signed  by  the  defendant, 
but  at  tbe  same  time  advanced  and  deliv- 
ered tiie  $500  loaned  to  Bums;  that  ttawe- 
after,  during  banking  hours  on  tbe  same 
day,  tbe  defendant  called  at  the  bank,  and 
signed  tbe  note,  and  after  it  was  rigned  It 
was,  in  the  regular  conise  of  bnstaiess  on  tbe 
same  day,  altered  as  a  discounted  note;  that 
In  advancing  said  money  to  Bums  tbe  bank 


relied  upon  the  promise  df  Buebs  that  he 
wonld  cause  defendant  to  sign  tbe  note; 
tibat  defendant  signed  tbe  note  mer^  as  an 
accommodation  to  Bums,  and  teeetred  no 
other  consideration  tlurafw,  and  did  not 
know,  at  the  time  be  signed,  that  Bums 
bad  before  that  time  received  the  numegr 
loaned;  that,  after  tbe  matnrtty  of  the  uot^ 
the  defmdant,  at  tbe  reqaeat  of  tiie  bank, 
renewed  it  by  making  the  note  bi  suit,  with- 
out any  conslderatiai  additional  to  that  far 
tlM  jidnt  note;  and  *Hbat  no  fraud  ct  mis- 
representation ta  any  kind  or  etanraeter  wss 
used,  pcactloed,  or  made  by  said  bank,  or 
by  any  one  In  its  behalf,  in  ot  abont  ttie 
pmenrament  of  tbe  signature  of  defendant, 
Uuray,  dther  to  said  orl^nal  note  or  to 
the  note  sued  on  In  this  action. "  Upon  these 
flndlngs  at  fact  judgment  passed  in  favor 
of  plaintiff  for  the  amount  sued  for.  The 
defendant  appeals  from  the  judgment  and 
from  an  order  daoylng  bis  motion  for  a  new 
triaL 

Appellant  ccmtends  (1)  tiiat  tlie  ftwdlngs 
of  fact  are  not  justUled  by  the  evidalce,  ud 
(2)  that  the  facts  found  do  not  warrant  tlie 
Judgment.  The  only  material  controversy 
about  the  facta  relates  to  tte  coosldeEation 
for  the  first  not*.  If  there  was  a  sufficient 
eonaldemtlon  for  tbe  joint  note,  the  surren- 
der thereof  to  defendant  was  undoubtedly  a 
sufficient  conaldaatian  tm  the  Indlvldnal 
note  at  the  defendant  upon  which  this  ac- 
tion Is  founded.  In  ordw  to  establish  a  snffl- 
dont  eonaldemtlon  for  the  first  note,  It  was 
<mly  necessary,  in  addition  to  the  admitted 
facts,  to  find,  as  tbe  court  did  find,  an  af- 
firmative answer  to  the  following  qneBti(His: 
Did  Bums,  before  be  received  the  money, 
promise  tbe  bank  that  be  wonid  canse  de- 
fendant to  algn  tbe  note?  Did  tbe  bank  ad- 
vance  the  money  raying  In  good  fiiltta  upon 
that  promise,  so  that  the  agreement  far  the 
loan  and  the  security  therefor  vras  not  ctnn- 
plctely  executed  until  after  defendant  signed 
tiie  joint  note?  I  think  die  evidence,  dt 
rect  and  ebcometantial,  soutibly  tmded  te 
prove,  and  therefore  justified,  these  flndlnga 
As  to  the  fraud  and  collusion  charged,  there 
Is  no  evidence  tending  to  prove  it.  Tbe  facts 
of  this  case  plainly  and  mat«lally  dlsttnguish 
it  from  that  of  Levenme  HlMretb.  80  Gal. 
138,  22  Faa  72.  In  that  case  the  note  OgneA 
hy  the  defendant  had  been  completely  exe- 
cuted by  his  father,  and  was  two  months 
ov»due  when  defendant  signed  it;  and  there 
was  no  plausible  pretoue  of  any  coi^dem^ 
tion  movlDg  to  tbe  defendant  By  Imiriica^ 
tlon  that  case  justifies  the  judgment  in  this. 
Speaking  of  the  authorities  <dted  by  the  re- 
spondent In  that  case,  the  court,  Iv^  tiw  chltf 
justice,  said:  *rFhey  are  to  tbe  effect  that  If 
the  payee  parts  with  bis  money  on  the  tsttb 
of  a  promise  by  tbe  borrower  that  he  wIB 
procure  the  slgnalaire  of  a  surety  to  bis  note, 
the  surety  is  bound  If  he  sign  the  note  after 
the  money  Is  advanced;  but  such  Is  not  tbe 
case  here."  Such,  however,  la  tbe  case  at 
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bar.  Tbe  audiorltiaB  nftsmi  to  Iqr  the  chief 
Justice,  80  far  as  retorted,  are  McNanght  t. 
McOangbry.  42  N.  Y.  22,  and  Harrinfrton  r. 
Brown,  77  N.  Y.  72.  In  tbe  first  of  these  cas- 
es tbe  conrt  said:  "Tbe  authorities  are  dear 
upon  the  two  pn^smonB  InvolTcd  In  the 
question:  First  If  Abram  bad  glren  bis 
note  to  the  i^lntiff,  and  the  same  had  been 
accepted  la  performance  of  tbe  contract  with- 
out further  condition,  and  the  note  was  jet 
unmatured,  the  obtaining  an  additional  In- 
dorser  would  have  been  a  gratuitous  act  <m 
the  part  of  Abram,  and  tbe  Indorser  wonld 
not  be  bound.  *  *  *  On  the  other  band,  if 
Abram  bad  orlglnallr  agreed  with  tbe  lender 
that  he  would  obtain  the  new  Indorser,  and 
bad  obtained  the  money  upon  tbe  faith  of 
that  prcmilse,  tbea  his  finding  the  additional 
indotm:  was  baaed  np<m  a  ralld  considerar 
tlon,  and  the  Indorser  was  held  by  his  signa- 
ture. To  this  precise  point  the  case  of 
Medea  T.  Bird,  11  Mass.  436,  recognized  and 
affirmed  in  H&wkea  v.  Ptallllps,  7  Gray,  284; 
Lorering  v.  Fogg.  18  Pick.  540;  Leonard  t. 
Wildes,  86  Me.  266.  See,  also,  Parks  r.  Brln- 
kerhoff,  2  HiU,  663;  Olark  T.  Rawson,  2  Deo- 
lo,  ISa."  I  think  the  Jadgment  and  order 
shcHild  be  affirmed. 

We  concur:  SEABIiS,  a;  BBLCEBBB,  a 

PEB  CURIAM.  For  the  reasons  given  In 
tile  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


PEOPLB  T.  BHATTUOBL  (Cr.  80.) 

(Snprone  Conrt  «f  California.  Not.  7.  ISOfi.) 

Hraionia  —  EnDsxas—  DaouaATioKs  —  BIzosp 
*ion— Danirs*— lasAinn— WmrsBs 

— CaSBIBIUTT. 

1.  On  trial  of  a  mother  for  tbe  murder  of 
her  daoghter'B  seducer,  declarationa  of  the  de* 
ceased  to  bis  mother,  several  days  before  the 
mard«',  on  his  retnra  fnun  a  visit  to  Hie  defend- 
ant and  her  daoghter,  made  ui  answer  to  a  let- 
ter from  daughter,  as  to  what  occurred  at 
the  meeting,  are  purely  hearsay. 

Z  Ad  objection  by  the  defense  to  the  ad- 
mission of  what  the  deceased  did  on  a  certain 
fisit  to  the  defendant  will  be  h^  to  include 
what  he  said  on  that  occarion,  when  It  appears 
that  the  parties  to  the  proseentiim  and  the  conrt 
so  onderstood  It. 

3.  Where,  on  a  trial  for  mnrder,  insanity  Is 
relied  on  as  a  defense,  ao  expert  may  testl^ 
to  statements  made  to  him  by  the  defendant 
of  prerfons  sntferlngs,  whidi  formed  tbe  bashi 
of,  and  are  declared  by  him  to  be  necessary  to, 
his  diagnoeis  of  the  case. 

4.  Where,  on  trial  of  a  mother  for  the  mnr- 
der of  her  danghter'a  seducer,  the  defense  Is 
iasanlty,  caused  bf  dlscoTeiy  of  the  fact  of  the 
sednctUHD,  and  the  proaecution  claim  that  de- 
fendant knew  from  the  beginning  that  the  rela- 
tion was  immoral,  correspondence  between  de- 
ceased and  the  daughter,  at  which  defendant 
had  no  knowledge,  &  inadmissible. 

5.  An  instruction  in  a  criminal  prosecution, 
requirins  the  jury  to  consider  the  relationship 
and  interest  of  wttnesses  to  the  defendant,  aa 
affecting  tbeir  CRdibility,  Is  erroneous. 

Department  2.  Appeal  from  snj^rlor  court, 
dty  and  county  of  San  Francisco;  Edward 
A.  Bddwfs,  Judge. 


Jane  Bbattu<^  was  convicted  <tf  minder,  and 
from  the  Judgment,  and  an  «rd«r  denTlng  a 
new  trial,  appeals.  Reversed. 

Burnett  G.  Haskell,  J.  J.  Quylfoyle,  and  T. 
X  I^annon.  for  appellant  Atty.  Gen.  Vitx- 
goald,  for  tbe  State. 

TBMPLE,  J.  Tbe  defendant  was  tried  upon 
the  charge  of  murder,  and  convicted  of  mur- 
der in  the  first  degree,  and  appeals  from  the 
Judgment  and  from  an  order  refusing  a  new 
triaL  Her  defense  was  Insanity.  The  prose- 
cuUoQ  and  defense  each  made  an  opening 
statement  at  the  beginning  of  the  trial. 
Among  other  things  the  district  attorney  stat- 
ed that  he  would  prove  tbat  tbe  deceased, 
Harry  G.  Poole,  was  a  young  man  who  had 
expectations,  and  that  defendant  desired  to  in- 
duce him  to  marry  her  daughter.  There  bad 
been  some  lore  passages  between  them,  but  de- 
ceased never  expected  to  marry  Miss  Sbat- 
tuck.  On  tbe  4th  ot  Januaiy  defmdant  s«it 
Poole  a  note,  demanding  that  he  declare  his  In- 
tentions.  Miss  Bbattuck  was  a  chonis  girl  In 
an  opera  troupe,  and  was  expecting  to  go  East 
oo  Mcmday,  January  8tb.  On  tbe  Sunday  pre- 
ceding, defendant  caused  her  daughter  towiltft 
deceased  a  letter,  couched  in  endearing  and 
yet  alarming  terns,  requesting  his  immediate 
presence.  Deceased  received  this  letter,  and 
In  response  went  to  the  boose,  when  defendant 
shot  him  tbroogh  the  head,  and  he  Immediate- 
ly died.  He  claimed  that  the  killing  was  de- 
liberate and  malicious,  and  out  of  revenge,  be- 
cause Poole  would  not  marry  her  daughter. 
Defendant's  cotmsel  announced  tbat  they 
would  rely  to  a  great  ext«it  on  tbe  same  facta. 
He  claimed  that  deceased  pretended  an  honest 
attachment  for  Miss  Sbattuck,  aod  pretended 
tbat  he  desired  to  marry  her,  and  so  won  her 
ftffectlona  and  tbe  confidence  ot  her  mother. 
His  visits  to  tbe  residence  of  the  Shattucks 
were  frequeot,  and  his  oigagement  under- 
stood, and  be  addressed  the  defendant  as  "ma** 
and  her  mother  as  "grandma."  He  claimed 
tbat  tbe  pretended  affection  was  put  on  to  en- 
able him  to  seduce  the  daughtw,  which  he 
finally  succeeded  in  doing.  He  dalmed  that 
bis  client  was  suffering  from  a  brain  disease, 
and  was  already  In  tbe  border  lands  of  in- 
sanity. Insanity  was  already  present  In  a  la^ 
tent  form,  and  only  required  a  sufficient  «x<dt- 
ing  cause  to  render  It  active.  This  cause  was 
furnished  by  tlie  sudden  discovery  on  tbat 
Altai  Sunday  that  her  daughter  had  been  min- 
ed, and  she  deceived,  by  the  arts  of  the  se- 
ducer. His  defense  was,  tberef(H«,  insaiilty, 
pure  and  simple.  It  will  be  noticed  that, 
while  proof  of  tbe  charge  was  not  waived,  the 
defense  araumes  that,  tbe  corpus  delicti  being 
made  out,  defendant  was  guilty  as  charged, 
unless  she  was  Insane.  Tbe  killing  was 
shown,  and  In  the  proof  on  the  part  ot  the 
proeecntVon  there  were  no  drcum stances  in 
mitigation. 

1.  l^e  first  objection  which  It  Is  necessary 
to  notice  relates  to  the  objections  of  defend- 
ant to  the  evldrace  of  a  cmversatlon  between 
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Mrs.  Newlands,  mother  of  the  deceased,  and 
the  deceased,  January  4tli,  three  days  and 
more  before  the  homicide.  The  witness  tes- 
tified that  at  half  past  6  o'clock  on  that  even- 
ing her  son  received  a  letter  fr<xn  Mrs.  Shat- 
tuck,— the  letter  alluded  to  In  the  opening 
statement,— and  Immediately  went  ont  He 
returned  abont  8  o'clock.  The  district  attOT- 
ncy  asked:  "What  did  be  do  then?"  Here 
counsel  for  the  defense  objected,  when  the  fol- 
lowing occurred.  "Mr.  Pelxotto:  It  is  part 
of  the  res  gestse.  Mr.  L«mon:  X  object  to  It 
as  Irrelevant,  immaterial,  and  Incompetent 
The  Court:  The  objection  Is  overruled.  Mr. 
Lennon:  We  take  an  ezcepttcm.  Mr.  Pelx- 
otto: We  introduce,  may  It  please  the  court, 
what  was  done  upon  the  evening  of  January 
4th,  as  being  part  of  the  res  gestse,  as  the 
first  matter  which  led  to  the  unfortunate  mat- 
ter on  the  Sunday.  The  Court:  I  suppose,  for 
the  purpose  of  leading  up  to  the  motive  or  In- 
tent? Mr.  Pelxotto  (Interrupting):  Also 
showing  motlTe,  deliberation,  and  malice.  Mr. 
Pdxotto:  You  said  he  came  home  about  eight 
o'clock?  Answer.  Yes,  sir.  Question.  What 
did  he  do  then?  A.  X  was  sitting  in  the  kitch- 
en, reading,  and  he  came  in,  and  his  eyes  look- 
ed as  though  tie  had  been  crying.  I  did  not 
say  very  much.  I  watdied  him,  and  he  took 
blM  things  off,  and  he  said  he  new  was  going 
Into  that  house  acaln.  He  apdke  of  the  wo- 
man. I  said,  *Wtaat  woman?  He  said,  'That 
girl's  mother.*  I  asked  blm,  'Why?'  'Well,' 
he  said,  'she  was  no  good.'  "  As  this  was  3^ 
days  iHlor  to  the  homldde,  we  need  not  dte- 
cusB  the  question  as  to  whether  this  conversa- 
tlon  was  res  gestie.  It  Is  suggested  that  the 
conversatirai  was  res  gestae  as  to  the  receipt  of 
the  letter,  and.  If  such  proof  of  the  fact  was 
proper,  this  must  be  so.  But  proof  diaractec^ 
Idng  Ufl  rec^pt  of  the  letter  was  not  materialt 
and  the  convosatlon  6iA  not  occur  at  the  time 
be  received  the  letter,  and  had  no  reference  to 
It  It  was  <mly  to  show  something  which  had 
transpired  during  his  absence,  between  him- 
and  defendant^  and  was  purdy  hearsay. 
It  Is  not  disputed  that  It  was  propes  for  tiie 
pro0ecutl<m  to  show  nmllce,  delibetatlon,  and 
motive,  but  this  must  be  done  by  competent 
evidence^  and  the  declarations  of  the  deceased 
are  not  cnnpetent  It  la  said  that  the  defense 
did  not  make  a  pw^r  objectloa,  because  the 
questlfui  was  what  dkt  he  do  thai,  not  what 
did  he  say,  and  there  was  no  mothm  to  strike 
the  testimony  out  What  he  did  waa  to  have 
the  ctmversatkm  with  Us  motluFr,  and  the  rec- 
ord  shows  that  all  parties,  Including  the  court, 
uttdostood  that  the  evidence  came  In  under 
the  exception.  What  he  did  then  would  have 
been  no  more  relevant  than  what  be  said. 
When  It  la  plain  that  the  defense  Intended  to 
take  the  exception,  and  his  intention  could  not 
be  misunderstood,  we  are  not  disposed  to  criti- 
cise, In  wder  to  find  a  reawm  for  not  oonsld- 
eriug  It,  et^edally  In  a  criminal  cafl&  See 
People  T.  Yee  Fook  Din,  106  Cal  1G3.  88  Pac. 
530.  A  great  deal  was  made  this  evidence 
by  the  pi-osecutlon.   It  was  contended  that 


thtte  had  beat  an  estrangiement;  that  In  fact 
the  deceased  had  answered  the  letter  by  re- 
fusing to  many  the  daui^ter;  and  hence  arose 
a  dedre  fbr  reroige.  It  was  emr  irbkHi 
would  of  Itself  necessitate  a  reveraaL 

2.  A  medical  witness  was  called  by  tbe  de- 
fense to  show  tbe  mental  condition  (tf  tbe  de- 
fendant, and  establish  the  defeise  oC  insanity. 
It  was  contmded  that  dtfendant  was  mffer- 
ing  from  a  tumor  upon  the  brain,  wbleta 
caused  prennre  there,  and  a  mental  condition 
which  made  her  liable  to  become  Insane  upcm 
any  great  excitement  The  witness  proceed- 
ed to  tell  of  what  pains  the  patient  complain- 
ed, and  said  that  it  was  necessary  to  give  a 
clinical  history  of  tbe  case  to  nndwstand  tbe 
significance  of  her  symptmns.  He  was  asked 
If  he  got  tbe  history  of  ber  past  snfferlnv 
from  the  defendant  hers^  and  he  said  tae  dM. 
Thereupon  the  district  attorney  objected  to 
her  statements  as  to  past  snffOTlng  and  ccoidl- 
tlon.  Tbe  objectlm  was  sustained.  Tbe  wit- 
ness then  said:  "It  Is  necessaiy  to  refer  to 
previous  condition  In  order  to  sqilatn  why  I 
treated  her,  and  why  I  came  to  tbe  condu- 
slon.  The  Ckmrt:  The  previous  condition  of 
the  defendant  as  she  may  have  told  him,  to 
hearsay  testimony,  and  cannot  be  pCTiltted." 
Due  enieptlott  was  tskoi.  Sach  declarations 
and  statements,  when  they  constitute  In  port 
the  basis  upon  whldi  the  opinion  of  an  ex- 
pert Is  based,  and  ore  by  1dm  declared  to  be 
necessary  to  enable  him  to  fonn  an  opinion  as 
to  the  nature  of  the  disease,  are  admlsrtble. 
Rogers,  Bixp.  Test  {  74;  Kallroad  Oo.  t.  New- 
lands,  104  Ind.  264,  8  N.  BL  836;  Yeatman  v. 
Hart,  6  Humph.  376.  Tbe  party  Is  entitled 
to  have  the  reasons  Cor  tbe  opinion,  so  that 
tbe'  jury  can  estimate  Its  ralue.  If  tbe  evi- 
dence justifies  it,  they  may  condude  that  the 
BuffetlngB  woe  fdgned,  or  may  themselves 
form  an  Ind^»«ident  judgment  iqpon  the  fSct& 
It  Is  contended  that  Injury  did  aot  result  from 
this  emr.  But  that  we  cannot  tell.  His 
opinion  might  have  carried  much  more  weight 
bad  he  been  permitted  to  state  all  the  facts 
upon  which  he  based  It  He  hhnself  said.  In 
effect,  that  his  opinion  and  treatment  could 
not  be  explained  without  It 

8.  The  next  exception  was  to  the  Introdue- 
tkm  by  the  prosecution  of  certain  letters  writ- 
ten 1^  Miss  Truly  Sbattuck  to  Hairy  G.  POtde. 
As  stated,  both  the  prosecution  and  the  de- 
fense had  daimed  In  their  cqienlng  statements 
that  the  relation  ot  lovers  bad  listed  between 
the  deceased  and  Miss  Sbattuck,  and  that 
Hury  O.  Po(de  hod  not  Intended  marriage. 
The  prosecution  really  daimed  that  the  rela- 
tion was  Immoral,  and  that  defendant  knew 
It,  and  yet  insisted  that  de'^rased  should  mar- 
ry ber  daughter,  and,  when  he  refused,  killed 
him  out  of  revenge.  The  theory  of  tbe  defense 
has  already  been  stated.  That  was  that  de- 
ceased was  engaged  to  Miss  Truly,  and  that 
the  rdation  was,  on  their  side;  honest  and 
honorable,  and  that  defendant  did  not  suspect 
that  there  was  anything  wrongi  or  that  her 
daughter  had  been  sedoced,  nntU  ttw  morning 
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of  the  homldde.  The  letters  were  Introduced 
as  a  part  of  tbe  cross-examinatioD  of  Miss 
Trnl7  Sbattack.  At  tbe  very  commencement 
of  her  testimony  abe  said:  "He  [Poole]  was 
feeeplD£  company  with  me.  I  was  In  ktre 
with  blm,  and  engaged  to  marry  him."  The  de- 
fense had  never  denied  the  relation,  or  that  both 
defendant  and  her  danghter  encouraged  and 
fevered  the  attentions  paid  by  Pooie  to  Miss 
Sbattnck.  It  was  part  of  their  defense  that 
they  did  so  under  the  belief  that  his  inten- 
tions were  honorable.  During  the  testimony 
of  Miffl  Shattuck  counsel  for  the  defense  read 
three  lettera  from  deceased  to  Miss  Truly, 
irtiich  had  no  apparent  significance,  except  as 
showing  that  he  sought  MIbs  Shattuck's  so- 
ciety. The  letters  Introduced  by  the  prose- 
cation  had  DO  other  relation  to  the  letters  read 
by  the  defense  than  that  they  were  a  part 
of  the  same  amatory  corregpondence.  There 
was  notbing  In  them  tending  to  disprove  any- 
thing contained  Id  the  letters  read  in  defense, 
nor  did  they  ezplala  anything  contained  there- 
in, or  testified  to  by  the  witness.  The  real 
purpose  of  the  letters  was  to  argue,  from  some 
dnbioos  expressions  contained  In  them  that 
MlssShattockwasnot  then  a  chaste  woman;  In 
other  words,  that  she  bad  been  seduced.  I 
do  not  say  that  I  think  they  toided  to  prove 
that;  but,  if  they  did,  they  would  not  dis- 
prove, the  charge  tliat  Poole  was  the  seducer. 
Furthermore,  upon  that  subject  the  witness 
bad  given  no  testimony.  It  was  not  shown, 
nor  was  it  claimed,  that  the  defendant  knew 
of  these  letters.  EWdence  that  her  daughter 
was  oQchaste  liad  no  bearing  upon  any  ques- 
tion in  the  case  exc^t  to  show  malice,  and 
to  rebnt  the  claim  that  the  defendant  dls- 
covoed  the  fact  tor  the  fltst  time  on  the  morn- 
ing of  the  homicide.  Without  proof  that  the 
defendant  knew  of  the  correspondence,  I  am 
at  a  loBB  to  dlBcorer  upon  what  principle  they 
were  admlsslUe.  If  the  fact  of  the  seduction 
or  want  of  chastity— admitting  tliat  it  was 
shown  by  the  letters— was  material.  It  does 
not  matter  when  the  daughter  was  seduced  or 
became  nnchaste,  but  when  did  the  defendant 
discover  it  But  it  Is  said.  If  this  was  ^ror, 
it  was  Invited  error.  But,  as  we  have  seen, 
the  erldence  did  not  tend  to  disprove  or  ex- 
plain anything  which  the  letters  put  in  by  the 
defense  tended  to  prove.  Had  the  character 
<a  the  rdatlon  between  the  deceased  and  Miss 
Shattuck  been,  of  Itself,  Independently  of  the 
knowledge  of  the  defendant,  a  matter  In  con- 
trover^,  I  tblnk  the  letten  would  hare  been 
relevant;  bnt  tile  dnxaeter  of  that  relation 
was  inunat«4aU  except  u  It  affected  the  de- 
fendant's state  of  mind.  This  could  not  have 
been  affected  by  sucb  ttxta  it  she  were  igno- 
rant of  them.  Thece  was  nothing  In  these  let- 
ters which  tended  to  show  that  liie  young 
people  were  not  engaged  to  be  married,  or 
that  deceased  had  not  won  the  confidence  of 
the  defendant  by  pretending  an  honorable  af- 
fection for  her  danghter. 

4.  It  Is  next  objected  that. the  court  erred 
In  giving  an  Instruction  as  fdliows:  "Certain 


relatives  of  the  defendant,  to  wit,  the  hus- 
band, moth«-,  and  daughter,  have  been  exam- 
ined as  witnesses  in  l>ehalf  of  the  defense. 
This  is  their  right  It  is  proper,  however, 
for  the  Jury  to  bear  In  mind  the  relationship 
between  them  and  the  defendant  and  the 
manner  in  which  they  may  be  Interested 
your  verdict,  and  the  very  grave  interest  they 
must  feel  In  It  And  it  Is  proper  for  the  Jury 
to  consider  whether  their  position  and  interest 
may  not  affect  their  crediliility,  or  color  of 
their  testimony."  A  cliarge  of  tills  character 
was  held  to  be  error  in  People  v.  Heriz,  106 
Cal.  060,  89  Pac.  32.  The  court  has  frequent- 
ly hinted  tliat  a  similar  instruction  in  regard 
to  the  defendant  is  erroneous,  because  it  vio- 
lates the  constitutional  provision  that  Judges 
shall  not  charge  Juries  with  respect  to  mat- 
ters of  fact  The  court  has  heretofore  de- 
clined to  reverse  for  sucb  Instruction,  as  it 
bad  been  approved  in  some  former  cases.  The 
reason  for  this  was  that  cases  might  tiave 
been  already  tried  where  such  instruction  had 
been  given  In  reliance  upon  the  former  de- 
ciskms,  and  in  regard  to  the  defendant  the  in- 
struction would  not  be  likely  to  be  so  harm- 
ful, as  the  situation  was  obvious  without  being 
specially  pointed  out  This  case  was  tried 
before  the  profession  bad  become  aware  of 
the  rule  laid  down  in  People  t.  Hert&  We  do 
not  care  to  modify  that  rule. 

There  are  other  alleged  errors  which  I  do 
not  deem  It  necessary  to  discuss.  In  view  of 
the  fact  of  a  new  trial,  however,  I  suggest 
that  the  liypothetical  question  put  to  the  med- 
ical expert  be  revised.  Judgment  and  order 
reversed,  and  new  trial  ordered. 

We  concur:  McFARI^ND.  J.;  HBN- 
SHAW,  J, 


LBVERONB  T.  HILDRETH.   (No.  18,382.) 

(Siqtr^e  Court  of  California.  Nov.  18,  1886.) 

Afpead— Rbvibw— EviDBKca. 
Where  there  la  a  subatautlal  conflict  In 
the  evidence,  the  findliw  of  the  trial  court  wHI 
not  be  disturbed. 

Department  2.  Appeal  from  superior  coor^ 
Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  William  M.  Leverone  against 
George  W.  Hlldreth.  There  was  a  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Tupper  &  Tui^>er,  for  appellant  Craig  & 
Meredith,  for  respond^t. 

FEB  CURIAM.  The  plaintiff  brought  this 
action  on  a  promissory  note,  dated  August  1, 
1S85,  and  payable  one  day  after  date,  and  the 
defendant  pleaded  as  a  defeose  thereto  that 
there  was  no  consideration  for  the  execution 
of  the  note  by  him.  The  note  was  original^ 
made  by  Tbomas  Hildreth,  the  father  of  de- 
fendant, and  some  months  later  was  signed 
by  defendant   The  case  was  tried  and  the 
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flndlnga  and  Judgment  van  In  faTor  of  the 
plalntllE.  From  tbat  jndgment,  and  an  order 
denying  a  new  trial,  the  defendant  api>ealed. 
After  a  hearing  thla  court  In  bank,  the 
Judgment  and  order  were  reversed,  and  the- 
canse  remanded,  npon  the  ground  that  tlie 
fludlnga  as  to  the  e(»isldaratlon  for  the  esecn- 
tUm  of  the  note  by  defendant  were  againat 
all  the  eridencev  The  court  said:  "There  la 
no  material  c<nfllct  ot  testimony  as  to  the 
circumstances  under  which  he  added  his  sig- 
nature to  the  note.  Respondent  was  pres»- 
Ing  his  father  fw  payment,  and,  at  the  tather'a 
requeist,  the  eon  signed.  There  was  no  ex- 
teDsioo  of  credit,  no  promise  of  forbearance, 
written  or  oral."  80  OaL  139,  22  Pac.  72. 
The  case  was  again  tried,  and  the  court  f  otmd 
that  "there  was  no  conaWeratlon  for  the  exe- 
cution by  the  defendant  at  the  promissocy 
note  set  forth  In  the  complaint  of  the  plaln- 
tUT,"  and  gave  judgment  accordingly  for  de- 
fendant From  that  Judgment,  and  an  w- 
der  denying  his  motion  tor  a  new  trial,  the 
plaintiff  prosecutes  this  appeal. 

In  support  of  the  appeal  it  Is  earnestly  con- 
tended that  the  finding  that  there  was  no  con- 
sideration for  the  execution  of  the  note  by 
defendant  was  not  justified  by  the  evidence, 
because  *it  appears  from  the  evidence,  with- 
out any  conflict,  that  defendant,  George  W. 
Hlldreth,  at  the  request  of  plaintiff,  signed 
the  note  upon  plalntUTs  agreeing  not  to  sue 
or  attach  defendant's  tether,  Thomas  HU- 
dreth,  at  once,  but  to  wait,  and  to  give  him 
a  few  months  within  which  to  pay  the  note," 
and  that  "plaintiff  waited  from  November, 
1885,  the  time  of  the  agreement,  until  Feb- 
ruary 9,  1887,  before  bringing  suit"  It ,  is 
true  that  the  evidence  introduced  by  the 
plaintiff  tended  strongly  to  support  bis  the- 
oty,  but  It  was  not  without  conflict.  On  the 
contrary,  the  evidence  Introduced  by  defend- 
ant was,  in  our  opinion,  quite  sufficient  to 
raise  a  substantial  conflict  upon  the  question 
In  coQtroversy.  It  would  subserve  no  useful 
purpose  to  state  the  evidence  In  detail.  The 
case  falls  within  the  well-aettled  rule  that, 
when  there  is  a  substantial  ccmflict  of  evt- 
daice,  the  flndings  of  the  trial  court  will  not 
be  disturbed  on  appeal. 

The  judgment  and  order  must  be  afflimed, 
and  It  Is  aooxdarsd. 


eiLBNT  FRIEND  MIN.  CO.  at  si  T. 
ABBOTT  et  al.i 
(Ooort  of  Appeals  of  Colorado.    Oct  14,  1805.) 
Equitibls  Absiokment. 
A  promise  to  pay  a  debt  out  of  proceeds 
of  ore  to  be  mined  is  not  an  eguit.ible  assignment 
of  such  proceeds. 

BnxM*  to  district  court,  Fremont  county. 

Action  by  C.  H.  Abbott  and  others  against 
the  Silent  bYlend  Mining  Company  and  oth- 
ers on  Its  contract  to  pay  a  debt  due  ploin- 

1  Rehearing  denied,  Nov.  U,  1895. 


tiffs  out  of  the  proceeds  oi  on,  and  for  an 
injunction  restralnliiK  dtfendants  from  dis- 
posing of  the  ittDoeeds.  From  a  judgment  for 
plalntlfta,  defendants  bring  error:  Bevecaed. 

Tfaoa.  D.  Adams,  for  plaintlflH  In  error. 
Ubby  ft  Martin,  tor  defaidants  in  emr. 

THOMSON.  J.  On  the  lat  day  of  Feb- 
ruary, 18BS,  the  plaintiffs,  Abbott  HamUton. 
and  Harrington,  eutered  into  a  contract  in 
writing  with  the  Silent  Friend  Mining  Com- 
pany, whereby  the  plaintiffs  conveyed  to  the 
company  a  p«*petual  easement  and  ri^^bt 
of  way  through  a  tunnel  upon  certain  mlniug 
claims  belonging  to  them,  to  be  used  by  the 
company  for  the  development  and  working 
of  Its  own  mining  properties,  and  also  the 
use  of  the  plaintiffs'  roads,  ore  bins,  and 
shops,  for  the  same  purpose,  In  considera- 
tion of  which  the  company  agreed  to  pay  u> 
the  plalntlfto  $6,000,--$3,000  payable  at  the 
time  of  the  execution  of  the  contract,  and  the 
residue  out  of  the  proceeds  of  the  first  ore 
shipped  from  the  company's  property.  The 
complaint  set  forth  the  ctmtract  in  full,  cred- 
ited the  company  with  the  payment  of  the 
Mitire  purchase  money,  except  |1.000,  aver- 
red that  more  tlian  suflicieut  money  had 
been  realized  from  sales  of  ore  to  pay  the 
plaintiffs'  claim,  but  that  hi  violation  of  its 
agreement  it  was  permitting  certain  of  Its 
otficers  to  appropriate  the  receipts  to  their 
Individual  usee  and  purposes,  and  had  fail- 
ed to  pay  the  plaintiffs  the  balance  due  them. 
There  were  allegations  of  the  Imminent  dan- 
ger of  exhaustion  of  the  company's  ore 
body  on  account  of  the  rapidity  with  which 
the  ore  was  being  extracted,  and  of  the 
resulting  Insc^vmcy  and  inabiUtr  to  pay  of 
the  company.  The  prayer  was  for  a  tem- 
porary injunction,  restraining  the  company 
from  using  any  money  payable  to  it  for 
ore,  except  for  the  purpose  of  paying  the 
plaintiffs  the  amount  owing  to  them,  and  for 
a  decree  making  the  InJunctliHi  mandatory, 
by  requiring  the  company  to  pay  to  the  plain- 
tiffs the  first  money  received  by  It  for  ore 
to  the  amount  of  $1,000.  There  was  anothw 
defendant  who  claimed  the  money  by  rlixue 
of  an  assignment  made  to  him  by  the  com- 
pany of  its  pn^ierty,  for  the  boieflt  of  its 
creditors,  after  the  commencement  of  this 
suit;  but  the  question  to  be  determined  is 
not  affected  by  hie  presence  In  the  case,  and 
he  will  therefwe  receive  no  further  notice. 
The  temporary  Injnnction  was  allowed,  as 
prayed,  and  upon  the  final  hearing  a  decree 
was  rendei-ed  making  It  perpetual,  and  or- 
dering the  company  forthwith  to  pay  to  the 
plaintiffs  $1,000,  found  by  the  court  to  be 
in  its  possession  as  proceeds  of  ore  sold,  upon 
pain  of  being  adjudged  guilty  of  contempt 
of  court.  The  company  has  brought  the  case 
here  for  review  on  error. 

Several  questions  are  discussed,  but  the  de- 
termination which  we  have  reached  ui>on  one 
disposes  of  the  case  In  this  court  and  the 
others  will  not  be  noticed.  Do  the  all^- 
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titms  of  tbe  complafnt  bring  tbe  case  within 
tbe  cognizance  of  a  court  of  equity?  If  they 
do  not.  tbe  decree  was  erroneous  tbrongb- 
out.  Tbe  position  of  the  plaintiffs  la  that 
the  a^ie^ent  to  pay  tbe  balance  of  the 
purcliase  money  oat  of  tbe  first  proceeds  ot 
sales  of  ore  amounted  to  an  equitable  as- 
ei^ument  of  tboee  proceeds,  or  so  much  of 
tUem  as  might  be  necessaty  to  satisfy  the 
plaintiffs'  claim;  and  that,  therefore,  they  are 
entitled  to  proceed  against  the  fund,  and  com- 
pel specific  performance  by  the  company  of 
its  agreement  to  pay  out  of  that  fund.  Inas- 
much as  our  decision  turns  upon  the  effect 
to  be  given  to  the  langnage  of  that  agree- 
ment, we  quote  the  portion  of  the  contract 
containing  it.  It  Is  as  follows:  "In  consid- 
eration of  the  prMBises,  the  said  party  of  the 
Becond  part  agrees  to  pay  to  tbe  said  par^ 
ties  of  the  first  iwrt  the  sum  of  $6,000  as 
follows,  to  wit:  $3,000  upon  the  date  of  ex- 
ecution of  tills  agreement,  and  tbe  balance 
of  $3,000  from  the  proceeds  of  the  sale  of 
tbe  first  ore  shipped  from  the  said  SUent 
Friend  Mining  CtKupany's  property."  Thei-e 
are  no  words  in  this  agreemrait  which  could 
operate  to  tmnsf^,  or  which  even  Indicate 
an  intention  to  transfer,  any  specific  fnod, 
or  an  interest  in  any  specific  fund,  to  tbe 
plaintlCto.  No  right  was  conferred  upon  tbe 
plalDtiffs  to  receive  the  mtmey,  except  aa 
it  might  be  paid  to  tb«D3  by  tbe  company. 
Tbe  ore  belonged  to  the  company.  It  e^- 
tiacted,  shipped,  and  sold  it,  and,  when  It  re- 
ceived the  price  of  its  ore,  the  money  waa 
Its  own.  The  agreement  gave  the  plalntlCCH 
no  lntere«t  in  tlie  mtxiey  as  auch.  It  waa 
simply  a  promise  by  tbe  company  that,  when 
It  received  the  money,  It  would  apply  it  In 
payment  of  the  debt;  and,  until  it  should  do 
so,  no  title  in  the  money  could  pass  to  the 
plaintiffs.  If  it  failed  In  tbe  fulfillment  of 
Ita  promise,  tbe  plaintiffs'  remedy  was  by  an 
action  at  law  agalnrt  tbe  oompany  for 
breach  of  contract 

Aa  to  what  does,  and  what  does  not,  coo- 
stltnte  an  equitable  assignment  of  a  fnnd, 
there  baa  be^  considerable  adjudication.  In 
Bradley'a  Case,  Rldg.  t.  Hardw.  194  (decided 
in  1744),  tbe  chancellor  held  that  a  promise 
to  pay  the  plaintiff's  dwiand  out  of  a  qteclfic 
debt  did  not  create  a  lien  upon  the  debt, 
saying:  "It  la  common  for  persons  who  have 
expectations  from  the  deaths  of  their  frlenda 
to  promise  to  pay  tbelr  debts  out  of  such 
legacies;  yet  such  promises  will  not  bind  such 
legacies  specifically,  notwithstanding  such 
creditors  might  think  they  bad  a  rl^bt  to  such 
an  express  lien  by  virtue  of  their  forbear^ 
once."  In  Christmas*  Adm'r  v.  Grlswold,  8 
Ohio  St.  558,  the  agreement  was  that  Chrlat- 
maa  should  pay  Faasett  $7,4:^5  out  of  tbe  first 
money  he  received  from  sales  of  certain 
lands,  etc.  The  court  said  that  the  contract 
could  not  operate  as  an  equitable  bbs)^- 
ment,  anJ  created  no  Hen  in  t&voF  of  Fas- 
aett's  estate  upon  Christmas'  share  of  the 
proceeds  of  tbe  lands;  quoting  the  following 


from  Hare  Jk  Wallace's  notes  to  Leading 
Cases  In  Equity:  "It  Is  necessary,  mweover, 
in  order  to  constitute  an  assignment,  either 
in  law  or  equity,  that  there  shotdd  be  sucb 
an  actual  or  constmctlve  appi-oprtation  of  tbe 
subject-matter  assigned  as  to  confer  a  com- 
plete and  present  right  on  tbe  assignee,  even 
when  tbe  circumstances  do  not  admit  of  Its 
immediate  exercise.  A  covenant  on  the  part 
of  the  debtor,  to  apply  a  particniar  fund  In 
payment  of  the  debt  as  soon  as  he  receives 
it,  will  not  operate  as  an  assignment,  for 
it  does  not  give  the  covwiantee  a  right  to 
the  funds,  save  through  the  covenantor,  and 
looks  to  a  future  act  on  his  part  as  the 
means  of  rmderlng  It  effectual."  The  follow- 
ing Is  f^om  the  opinion  of  Mr,  Justice 
Swayne,  In  Christmas  v.  Russell,  14  Wall. 
69:  "An  agreement  to  pay  out  of  a  particular 
fund,  however  clear  In  its  terms,  la  not  an 
equitable  assignment  A  covenant  In  the 
most  solemn  form  has  no  greater  effect. 
Tbe  phraseology  employed  la  not  material, 
provided  the  lut^tlon  to  transfer  Is  mani- 
fested. Sucb  Intention  and  Its  execution  are 
Indispensable.  Tbe  assignor  must  not  re- 
tain any  control  over  tbe  fund,  •  •  •  any 
authority  to  collect,  or  any  powo:  of  revoca- 
tion. If  he  do.  It  Is  fatal  to  the  claim  of  the 
assignee."  Again,  in  Trlst  v.  Child,  21  Wall. 
441,  the  same  learned  justice  delivered  him- 
self as  follows:  "It  is  well  settled  that  au 
order  to  pay  a  debt  out  of  a  particular  fund 
b^onging  to  the  debtw  gives  to  the  creditor 
a  specific  equitable  lien  upon  the  fund,  and 
binds  it  in  the  hands  of  the  drawee.  A  part 
of  the  particular  fund  may  be  assigned  by 
an  order,  and  the  payee  may  enforce  payment 
of  the  amount  against  the  drawee;  but  a 
mere  agreement  to  pay  out  of  auch  fund  is 
not  sufficient  Something  more  is  necessary. 
There  must  be  an  appropriation  of  the  fund 
pro  tanto,  either  by  giving  an  order,  ot  by 
transferring  It  otherwise  In  such  a  manner 
that  the  holder  Is  authorised  to  pay  the 
amount  directly  to  the  creditor,  without  the 
further  Intervention  of  the  debtOT."  In  Can- 
ty V.  Lattemer,.  31  Minn.  289,  17  N.  W.  385, 
the  contract  waa  that  Lattemv  should  pay 
Canty  a  specified  sum  of  money  for  bis 
services  as  attorney  for  Lattemer  In  a  suit 
then  pending,  and  agreed  that  Canty  sbonld 
receive  the  mon^  from  tbe  Minneapolis  & 
St  Loula  Railroad,  out  of  an  amount  dne 
Lattemer  from  tbe  railroad,  to  be  paid  when 
the  suit  was  settled.  Tbe  court  construed 
the  contract  as  an  equitable  aaslgnment,  but 
based  Its  decision  upon  the  ground  that  the 
money  was  to  go  directly  from  the  railroad 
company  to  Canty,  and  waa  not  to  be  fli-st 
collected  by  blm,  and  then  paid  to  Lattemer; 
and.  In  order  that  ita  decision  upon  the  facts 
before  It  might  not  be  misunderstood,  the 
court  added:  "A  distinction  exists  between 
such  a  case  and  an  agreement  ttiat  the  prom- 
isor will  pay  out  of  a  particular  fund.  In 
the  latter  case  the  agreement  contemplates  n 
contlnned  right  In  the  promlsOT  to  recover 


Digitized  by  Google 


320 


PACUriC  REPOBTBR,  VoL  42. 


(Kan. 


and  hold  the  money,. and  that  payment  shall 
be  made  only  through  him."  There  are  other 
decisions  along  the  same  lines,  bnt  those  we 
liave  cited  are  sufflcient  for  onr  purpose^ 

Counsel  seem  to  be  Impressed  with  the 
Idea  that  the  adjudications  bare  been,  for 
the  most  part,  in  cases  where  the  rights  of 
third  parties  were  inrolTed,  and  that  the  de- 
cisions were  In  some  manner  affected  by 
tliat  consideration.  We  do  not  find  such  to 
be  the  case.  Their  doctrine  clearly  is  that 
an  agreement  like  the  one  before  us  does  not 
operate  as  an  assignment  at  all.  A  claim  oth- 
erwise valid  and  enforceable  nuy  be  post- 
poned  or  defeated  by  intervening  outside 
rights,  but  here  the  plaintiffs  had  no  claim 
whatever  against  the  fund,  and  they  mis- 
took their  remedy  when  they  invoked  the  aid 
of  a  court  of  equity.  The  decree  will  be  re- 
versed. Reversed. 


BUBLmOTON  NAT.  BANE  et  aL  V. 
BBABD  etoL 

(Supreme  Court  of  Kausas.    Not.  9,  1895.) 

WlTNBSfl— TBANaACTlOSS    WITH    DeGBDBNT—  DbO" 

LABA.TIOKB  or  Frauddlbnt  Vbndor. 

1,  Neither  a  sheriff  who  has  levied  a  writ  of 
uttachment  upoQ  chattels  nor  the  attachment 
creditor  is  an  asaijmee"  of  the  attachment  debt- 
or within  the  meaning  ot  section  of  the  Code 
of  Civil  Procedure;  and  a  vendee  of  snch  attach- 
ment del)tor,  although  a  party  to  the  action,  may 
testify  in  his  own  behalf  to  the  transaction  where- 
by he  claims  title  from  the  attachment  debtor, 
who  has  died  in  the  meantime. 

2.  The  declarations  of  one  of  the  parties  to 
a  transfer  of  personal  iwoperbr  alleged  to  be 
^udulent  are  admissible  in  evidence  against  his 
vendee,  although  the  person  making  tbem  is  not 
a  party  to  the  suit,  where  snch  declarations  are 
made  at  or  abom.  the  time  of  the  transfer  as 
claimed  1^  dther  party  to  the  suit,  and  there 
is  no  open  and  visible  change  of  poaseariOQ  of 
the  nronerty. 

(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Oattey  county; 

Charles  B.  Graves,  Judge. 

The  original  action  was  commenced  Septem- 
ber 5,  1889.  by  M.  L.  Beard  and  G.  W.  Beard, 
as  partners,  against  J.  R.  Garrett,  the  Bur- 
lington National  Bank,  the  Bank  of  Leroy, 
and  Lane  &  Kent,  partners,  to  recover  dam- 
ages for  the  taking  and  conversion  of  certain 
cattle  and  hogs,  of  the  alleged  value  of  $4,050, 
and  60  acres  of  standing  and  growing  wheat, 
said  to  be  worth  $1,800.  A  trial  at  April  term, 
1890,  resulted  in  a  Judgment  in  favor  of  the 
plaintiffs  against  J.  R.  Garrett  -and  the  two 
banks  for  $4,042.73  and  costs  of  suit  James 
H.  Beard,  the  father  of  the  plaintiffs  below, 
had  been  the  owner  of  the  cattle  and  ho^  In 
controversy,  and  he  had  made  a  transfer  of 
the  same  to  his  said  sons.  The  date  of  the 
transfer  is  not  alleged  in  the  pleadings,  but 
was  the  subject  of  proof,  the  plaintiffs  claim- 
ing that  they  purchased  the  cattle  and  hi^s 
from  their  father  April  5,  1838,  and  at  or 
about  the  same  time  their  father  granted  them 
the  use  d  a  large  farm,  and  that  they  had 


sown  and  were  raising  the  wheat  in  contro- 
versy, which  was  their  own.  The  defendants 
below  claimed  that  the  transfer  was  made  un 
or  about  April  9,  1889.  James  H.  Beard,  al- 
though not  much  Indebted  on  his  own  account, 
had  become  surety  for  halB  Staley,  his  son- 
in-law,  to  the  banks  above  named  principally, 
and  to  some  other  creditors,  In  a  sum  aggre- 
gating about  $15,000.  Staley  failed  about 
April  9,  1889,  and  suits  were  commenced 
against  Staley  and  James  H.  Beard  by  the 
banks  and  by  Lane  &  Kent  and  some  others, 
and  orders  of  attachment  were  issued,  and  the 
same,  were  levied  by  J.  R.  Garrett,  sheriff,  on 
April  10,  1889,  on  the  cattle,  hogs,  and  wheat 
In  controvoi-sy  as  tlie  property  of  James  H. 
Beard.  The  property  was  afterwards  sold  by 
order  oi  the  court.  James  H.  Beard  died  on 
March  IS,  ISOO.  Defendants  bring  raror.  Be- 
versed. 

Redmond  ft  JnnkliM  and  L.  B.  &  J.  M.  Kel- 
logg, for  plaintiffs  In  error.  Graves,  Lambert 
ft  Dickson,  ior  defendanta  In  errw. 

UABTIN,  O.  J.  1.  On  the  tzfal  of  tbe  case 
the  plaintiffs  were  pennltted,  over  the  objec- 
tion oS  tiie  defendants,  to  tesU^  to  a  transac- 
tion with  their  tatber,  whereby  they  dalmed 
ownership  of  the  incverty  levied  on  by  the 
sheriff.  It  Is  assorted  hj  the  xdalntUEs  In  a- 
ror  that  this  ruling  was  ecroneons,  and  wheth- 
er it  was  so  or  not  depends  upon  tbe  constmc- 
Uon  to  be  ghen  to  tbe  word  "assignee"  as 
used  In  aectlMi  822  of  the  Code  of  OiVd  Pro- 
cedure, wblcta,  so  far  as  neoeasaiy  to  tbe  «»- 
slderatloa  of  this  case,  reads  as  foUows:  "No 
party  sball  be  allowed  to  testify  In  his' own  be- 
half,  In  respect  to  any  transaction  or  communi- 
cation bad  personally  1^  such  partr  with  a  de- 
ceased persm,  when  tbe  adverse  party  Is  the 
execo^,  administrator,  b^  at  law,  next  ct 
kin,  surviving  partner,  or  assignee  of  such  de- 
ceased person,  where  they  have  acquired  title 
to  the  cause  of  action  immediately  from  such 
deceased  perscu.  *  *  *"  Were  the  sheriff 
and  the  attachment  creditors  tbe  as^xnees  of 
James  H.  Beard  within  the  meaning  of  said 
sectlcm?  Websto:  defines  "asslgoee"  as:  "A 
person  to  whom  an  assIgmDent  Is  made;  a 
person  appointed  or  deputed  by  another  to  do 
some  act,  perform  some  business,  or  enjoy 
soDK  right,  prlvU^e.  m  property;  as,  an  as- 
signee (rf  a  bankrupt  An  assignee  may  be 
by  special  appointment  or  deed,  or  be  created 
by  law;  as,  an  executffi."  Worcester,  citing 
BuiTill  as  authority,  says  an  "assignee"  is: 
"One  to  whom  any  right  or  property  Is  as- 
signed; one  who  is  appointed  by  another  to 
do  any  act;  one  to  whom  some  right  or  prop- 
erty is  transferred,  or  upon,  whom  either  do- 
Totrm  by  the  mere  operation  of  law.  In  tliis 
sense,  an  executor  is  the  assignee  of  the  tes- 
tn1i\i;  and  an  administmtor  of  the  Intestate." 
Bouvler  defines  "assignee"  as  fellows:  "One 
to  whom  an  assignment  has  been  mad&  As- 
signees are  either  assignees  In  fact  or  as- 
signees In  law.  An  as  sign  ee  In  fact  Is  one  to 
whom  an  assignment  has  been  made  in  tact 
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by  the  party  having  tbe  right  An  assignee 
in  law  Is  one  In  wbom  tbe  law  Tests  the  tight; 
as,  an  executor  or  administrator."  Our  act 
conconing  tbe  omstmctlon  of  statutes  (0«n. 
Sc.  1880,  c.  104,  requires  that:  "Words  snd 
phrases  shall  be  construed  according  to  tbe 
context  and  tbe  approved  usage  of  the  lan- 
guage; but  technical  words  and  phrases  and 
such  others  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  law.  Shall  be  con- 
strued accwdlng  to  such  peculiar  and  appro- 
priate meanhig:'*  We  think  that  the  common 
arceptatlMi  of  Ihe  wo^  "assignee"  Is  limited 
to  an  assignee  in  fiwt,  and  does  not  compre- 
heoA  an  asdgnee  by  mere  opetatifm  (tf  law. 
If  It  bad  been  Intended  by  the  legislature  to 
Include  the  iaMes  sense,  It  would  have  scarcdy 
been  necessary  to  use  tbe  words  '^executor,  ad- 
ministrator, heir  at  law,  next  of  Un,"  or  "sur- 
viving partner,"  for  the  wind  "assignee" 
would  be  broad  mougb  to  embrace  them  all, 
and  therefbre  the  wwd  '^assignee"  'waa  used  In 
its  more  limited  sense  of  an  assignee  in  fact 
It  would  be  regarded  as  a  strained  construc- 
tion ot  tiM  word  to  extmd  It  to  a  Sheriff,  or 
Uie  credltoiB  whom  be  represents,  by  reastm 
ot  the  lery  ct  sn  attachment  upon  the  pn^ 
erty  of  a  defendant.  The  attadunent  cred- 
itors coidd  not  even  maintain  an  acUon  to  set 
aside  ftandutent  transfers  of  the  property  un- 
til after  the  rcductirai  of  their  claims  to  judg- 
ment. Tenneat  t.  Batte7i  18  Kan.  324.  We 
are  not  r^erred  by  counsel  on  either  ride  to 
authwitles  which  we  consider  directly  In  point 
under  a  statute  like  ours,  and  we  bare  reached 
a  decision  as  of  first  impresBlon,  and  bold  that 
the  court  did  not  err  In  the  adinlsslrai  of  this 
testimony. 

2.  Testimmy  was  offered  on  tbe  part  of  the 
defoidants  bdow  tending  to  show  that  James 
H.  Beard,  In  obtaining  ^tensions  after  April 
6, 1888,  of  tbe  notes  on  \rtilcb  he  was  bound  as 
surety,  represented  that  be  still  owned  the  cat- 
tle tua&  other  property  on  bis  place;  that  be 
made  like  rqnesentatlons  to  otber  persons; 
and  that  at  1  o'clock  of  tbe  night  before  tbe 
officers  levied  oa  tbe  property  be  went  to  tbe 
bouse  of  Mike  Beard,  a  relative,  and  told  bim 
"that  Lafe  Staley  bad  run  all  his  cattle  out  of 
tbe  country,  and  was  'busted  up,*  and  that  his 
creditors  were  going  to  attach  in  the  morning, 
and  that  be  bad  turned  all  of  bis  property  over 
to  his  boys  to  save  himself,"  and  that  he 
(Mike  Beard)  "must  also  put  his  prot)erty  out 
ot  bis  hands  or  It  would  be  attached."  All 
testimony  of  this  character,  as  well  as  the  of- 
fer to  prove  that  prior  to  the  attachment 
.Tames  H.  Beard  conveyed  all  his  real  estate 
liable  to  judicial  process  to  his  said  sons,  was 
excluded,  presumably  on  tbe  ground  that  the 
acts  and  declarations  of  James  H.  Beard  after 
he  ttad  transferred  the  personal  property  to 
his  sons  were  not  admissible  against  them,  and 
that  the  transfer  of  tbe  reel  property  at  a 
time  subsequent  to  the  transaction  relating  to 
tbe  personal  property  could  not  affect  the  lat- 
ter. But  It  should  be  bcvne  in  mind  tliat  the 
dtfmdants  b^ow  did  not  admit  that  the  per- 
T.42P.no^ZI 


sonal  property  was  transfferred  In  April,  1888, 
but  contended  that  it  did  not  take  place  until 
within  a  few  hours  prior  to  the  attachment, 
and  that  the  real  estate  was  omTeyed  to  tbe 
sons  at  about  tbe  same  time,  so  that  tbe  61der 
Beard  divested  himself  of  all  meaiu  of  meet- 
ing his  obligations;  and  Uds  was  a  flimny  ar^ 
rangement,  not  In  tbe  usual  and  ordinary 
course  of  business.  We  are  of  oplnbm  that 
the  testimony  wss  admissive,  altboogb  James 
H.  Beud  bad  aw&  been  a  puty  to  tbe  action. 
In  cases  of  transfers  of  property  alleged  to 
hare  been  made  wltii  intent  to  blndw,  dcilay, 
or  defraud  creditors,  two  steps  are  usually 
necessary,-^e  first  being  to  prove  the  frandu- 
loit  Intent  ct  the  debtor,  which  may  be  made 
apparent  1^  bis  acta  and  declarations,  even 
tboogh  not  a  party  to  tbe  actl(m;  the  second, 
to  show  that  the  defendant  vendee  was  not  a 
purchaser  for  a  valuable  conslderatloa,  or  that 
he  knew  or  had  reason  to  believe  that  tbe  ven- 
dor was  acting  in  bad  faith  towards  his  cred- 
itora.  It  should  be  remembered  that  after 
April  6,  1888,  the  cattle  and  hogs  were  k^ 
just  as  before,  without  any  open  and  visible 
diange  ct  possesion;  thus  enabling  James  H. 
Brard  to  obtahi  credit  on  the  strength  <a  his 
possesitoi  and  apparent  ownership,  alttaon^ 
he  may  have  actually  sold  the  property  to  his 
sons.  But  there  was  some  evidence  trading 
to  suppMt  tbe  theory  of  the  dtfendante  below 
that  the  transter  was  of  very  recent  date,  even 
If  not  In  the  very  face  of  the  officer  on  the 
way  with' bis  writs.  The  court  should  have 
allowed  tbe  Introduetton  of  evld«ice  In  sup- 
port of  each  ot  tbe  conflicting  theories,  under 
proper  bistnictlons  to  the  Jury  as  to  Ite  con- 
sideration. For  authorities  on  this  subject, 
see  Bump,  Fraud.  Gonr.  (3d  Bd.)  67D-^; 
1  Greenl.  Bv.  (14tb  m.)  H  WO,  191;  Smith  t. 
Boyer,  29  Neb.  76.  46  N.  W.  260;  OUlet  r. 
Phelps,  12  Wis.  392,  400;  Mamlock  ▼.  Wblte^ 
20  Cal.  598.  600;  Hartmen  T.  DlUer,  62  Fa.  St; 
87,  43;  Ferbmcbe  t.  Martin  (Idaho)  32  Fac 
252,  263. 

Some  complaint  Is  made  <tf  the  Inatmetlws 
given  by  the  court  to  tbe  jury,  and  we  think 
they  were  not  as  full  and  comprehensive  as 
they  should  have  been,  but;  If  plaintiffs  In  er- 
ror  asked  any  histmctlons,  they  do  not  appesr 
in  the  record,  and  we  would  not  f^el  JusUfled 
In  Interfering  with  tbe  judgment  on  the  giolmd 
of  Instructions  alone.  For  errors  of  the  court 
In  excluding  evidence  as  berefakbefore  stated, 
tbe  Judgment  of  tbe  district  court  Is  reversed, 
and  the  case  remanded  toe  a  new  trial.  All 
the  justices  concurring. 


HYDE  PABK  INV.  Co.  et  al.  v.  FIRST  NAT. 
BANK  OF  ATCHISON. 
rSunreme  Conrt  of  EanMS.    Nov.  9.  1896.) 

Appbal— Dbfbct  ot  Partib»— Dbatb  or  Pjutrr— 

Revival. 

1.  The  absence  of  a  party  frmn  a  gnceed' 
ioe  in  error  who  may  be  prejuditdally  affected 
bv  a  modification  or  reversal  of  a  jn^ment  de- 
feats the  jurisdictioa  of  the  iDprane  coDrt,  and 
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Drerenta  s  rerlew  of  any  of  the  rolinei  made 
in  the  canae. 

2.  Sereial  jvars  after  the  proceedings  in 
lor  were  iostitutifd,  a  neceastary  parVi  who  wai 
not  brouKht  into  the  procecdiusa,  died,  and  abort- 
I7  aftenrards  the  hrirs  of  the  dewased  'party 
and  the  administrater  of  his  estate  applied,  to  the 
HUDreme  court  to  reriTe  the  jwlgmeut  rendered 
by  the  district  court  io  favor  of  the  deceased,  but 
did  not  ask  to  reviTe  the  proceedings  in  error  in 
the  suDreme  court.  Held,  that  the  application 
ahonld  liave  been  made  in  the  district  court,  and 
that  it  did  not  cure  the  defect  of  partias  in  the 
supreme  court. 
(Syllabus  by  the  Court) 

Brror  from  district  court,  Atchlsoo  coimty; 

B.  P.  Wagsener,  Judge  pro  tern. 

Action  by  the  First  National  Bank  of 
Atchison  against  the  Hyde  Park  ISTestment 
Conipany  and  others.  Judgment  against  the 
Inveetment  company,  which  brings  error 
against  the  bank,  whldi  also  filed  a  enwa 
petition  against  defendant  King.  Dlanlesed. 

Seneca  Heatli  and  ^nry  mustoB,  fbr  plain- 
tiff In  error.  B.  F.  Hudson,  tor  defendant  In 
error. 

JOHNSTON,  J.  In  1887,  Jesse  a  CraU 
owned  about  17%  acres  of  land  near  the 
city  of  Atchison,  which  he  sold  to  Samuel 

C.  King  for  $17,000.  The  purcliase  was  made 
by  King  for  a  syndicate  of  IS  persons,  but 
the  deed  from  Crall  -was  taken  and  h^d  In 
King's  name  untU  the  persons  composing  the 
syndicate  bad  organized  themselves  Into  a 
corporation.  Crall  took  two  shares  In  the 
purchase,  of  $1,000  each,  leaving  $15,000  due 
to  him  upon  the  hind,  one-Iialf  of  which  was 
paid  when  the  deed  from  Crall  was  executed, 
and  for  the  balance  King  executed  a  note 
or  paper  promising  to  pay  $7,500  one  year 
after  date,  out  of  the  proceeds  of  the  sal6 
of  the  land  only,  without  any  personal  lia- 
bility on  his  part,  with  interest  thereon  ftom 
date  at  the  rate  of  8  per  cent,  per  annum.  At 
the  same  time  he  executed  a  mortgage  upon 
the  land  to  secure  the  payment  of  the  debt 
according  to  the  terms  of  the  note  or  pa- 
per above  mentioned.  Soon  afterwards,  the 
persona  composing  the  syndicate  for  whom 
the  land  was  purchased  and  held  by  King 
oi^nlzed  a  corporation  called  the  Hyde 
Park  Investment  Company,  and  the  land 
was  then  conveyed  to  the  corporation  by 
King.  Shortly  afterwards  Crall  b(»rrowed 
about  $4,000  from  the  First  National  Bank 
of  Atchison,  and,  to  secure  the  payment  of 
the  same,  transferred  to  the  bank  the  note 
and  mortgage  executed  by  King,  Neither  of 
the  debts  mentioned  was  paid  when  It  be- 
came due,  and  the  bank  brought  an  action 
on  the  note  executed  by  King,  and  assigned 
to  it  by  Crall,  asking  a  personal  judgment 
agabut  both  King  and  Craa  The  Hyde 
Park  Investment  Company  was  made  a  par- 
ty because  It  claimed  an  Interest  In  the  mort- 
gaged property,  and  the  bank  also  asked  a 
foreclosure  ot  the  mortgage.  CraU  uiBwer- 
ed,  admitting  the  Indorsement  and  transfer 
of  the  note  and  mortgage,  and  alleging  that 


they  had  been  trans fferre^  only  am  collateral 

secnrl^  for  a  pnvonal  loan  fnnn  the  bank 
of  $4,080,  and  that,  when  the  King  note 
and  mortgage  were  collected,  ble  debt  to  tbe 
bank  Bhoirid  be  first  paid  oot  ct  tbe  proceeds, 
and  the  balance  of  tbe  proceeds  remaining 
after  paying  that  debt  ebould  be  paid  to 
him.  King  answered  that  In  tbe  sale  of  tiie 
land  he  only  acted  In  tbe  eapaefty  of  agent 
or  trustee,  and  that  he  did  not  become  per- 
sonally Uable  for  the  payment  ot  the  debt 
In  suit  The  Hyde  Park  Investment  Company 
answered  that  It  bad  become  vested  with  aU 
the  title  and  Inter^t  which  King  eyer  had 
In  the  land,  and  denied  all  the  other  aver- 
ments of  the  petition.  At  tbe  end  of  tbe 
trial,  and  after  the  conrt  had  found  that 
King  and  CraU  were  not  liable  to  the  bank 
for  the  debt,  and  that  the  Hyde  Park  Invest- 
ment  Company  was  liable  for  tbe  amount  of 
the  same,  tbe  bank,  with  the  permission  of 
tbe  court,  filed  an  amended  petition,  with  a 
view  of  making  its  pleading  ctmform  to  the 
proofs,  ailing  that  an  agreement  respecting 
the  sale  of  the  land  had  been  made  prior  to 
tbe  execution  of  the  written  papers,  and 
that  It  was  tile  binding  one,  and  also  that 
the  investment  company  had  assumed  the 
obligation  for  the  balance  of  tbe  purchase 
price  of  the  land.  Judgment  was  given  to  the 
bank  against  the  investment  company  for  the 
full  amount  of  the  debt,  and  a  foreclosuire  oi 
tbe  mortgage  was  decreed,  while  King  and 
Crall  were  allowed  to  go  thence  without  day. 
and  to  recover  their  costs.  The  Hyde  Park 
Investment  Company  brought  the  case  to 
this  court,  making  only  the  First  National 
Bank  of  Atchison  a  defendant  in  error.  The 
bank  filed  a  cross  petition  In  error  against 
Samuel  G.  King,  seeking  for  a  modification 
of -the  judgment.  In  which  It  asks  that  a  per- 
sonal judgment  be  ordered  against  Samu^ 
C.  King,  as  well  as  against  the  investment 
company.  Crall  was  not  served  with  sum- 
mons in  error,  nor  otherwise  made  a  party  in 
the  proceedings  In  oror  in  this  court,  and  It 
appears  tliat  he  died  about  three  years  after 
tbe  proceeding  was  begun.  A  motion  Is  now 
made  to  dismiss  the  proceeding,  because  of 
tbe  absence  of  OralL 

We  think  his  presence  was  necessary  to  a 
review  and  the  final  determination  of  the 
controversy.  In  bis  answer  he  claimed  that 
the  note  upon  which  the  bank  brought  Its 
action  had  been  transferred  to  It  merely  as 
collateral  security,  and  he  contended  that  be 
was  entitled  to  the  balance  that  remained 
after  his  debt  to  tbe  bank  was  discharged. 
It  Is  true  that  this  rdlef  was  not  granted  to 
bim,  and  that  be  took  no  exceptions,  nor  did 
he  file  any  cross  petition  In  error;  and  It  is 
argued  that  CraXl  or  hla  representatives  could 
not  be  affected  In  any  -way  by  a  decision  of 
this  court  CraU  may  have  been  satisfied 
with  the  Judgment  as  It  was  given,  but  might 
not  have  been  if  no  personal  Jndgmait  bad 
been  awarded  against  the  InvestmCTt  com- 
pany. King  has  been  relieved  from  p««wial 
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IlftblUty,  and  ft,  nooa  a  terlew,  tbe  ttiTesfr- 
ment  company  should  be  held,  not  to  be  lia- 
ble, then  the  bank  must  look  alone  to.  the 
mortsaged  land  and  to  the  estate  of  Ciall 
for  tbe  payment  at  Its  debt  If  the  proceed* 
of  the  sale  of  the  land  proved,  to  be  Insuf- 
ficient to  pay  the  debt  of  the  bank,  the  bur- 
den of  the  balance  most  fall  upon  tbe  Crall 
estate.  It  may  hare  been  that,  at  the  time 
tbe  Judgment  was  reedered,  the  laud  was 
worth  only  a  foactlon  of  tbe  debt  due  to  the 
bank,  and  yet  Crall  may  hare  regarded  the 
Judgment  against  the  Investm^  company 
to  hare  bem  ample  security  for  any  con- 
tingent liability  against  him,  and  for  tliat 
reason,  took  no  steps  to  secure  a  reversal 
If  King  and  the  luTestmait  company  were 
both  finally  relieved  from  personal  liability, 
and  the  land  is  not  worth  more  than  one- 
half  of  the  Crall  debt.  It  !■  not  difficult  to 
Bee  that  the  Crall  estate  may  be  interested 
in  the  revlevr.  The  rale  is  tliat  the  absence 
of  a  party  to  a  Judgment  who  may  be  preju* 
dicially  affected  by  a  modlflcatlan  or  reversal 
is  sufilcient  to  defeat  tbe  Jurisdiction  of  this 
court,  and  there  can  be  no  review  of  any  part 
of  the  Judgment  Central  Kansas  Loan  & 
Inv.  Co.  V.  Otiicago  Lumber  Co,  63  Kazb  677, 
37  Pac.  132,  and  cases  cited. 

It  is  contended  that  Crall's  heIrS'  and  the 
representatives  of  hie  estate  have,  by  tbelr 
own  action,  become  parties  to  tbe  proceed- 
ing, and  for  ttiat  reason  the  motion  should 
□ot  be  allowed.  In  February,  1895,  about  five 
years  after  the  rendition  of  Judgment  and 
nearly  one  year  after  the  death  of  Crall,  the 
tieirs  and  r^resentatives  presented  a  mo- 
tion to  revive  the  Judgment  rend«^  by  the 
district  court  In  favor  of  Jesse  C.  Crall  in 
their  names,  and  there  being  no  opposition 
the  motion  was  allowed.  No  application  was 
made,  however,  to  revive  the  proceeding  In 
errw,  and  the  heirs  and  representatlvee  did 
not  seek  to  be  made  parties  for  any  other 
purpose  than  for  a  revivor  of  tbe  Judgment 
This  court  bad  ample  authority  to  revive  the 
proceeding  in  error  in  the  name  of  the  heirs 
snd  personal  re3>reaentative8,  but  the  appli- 
cation to  revive  the  Judgment  should  have 
been  presented  to  the  district  court  No  re- 
lief was  asked  for  or  against  Crall  in  the  pe- 
tition in  error  or  in  the  cross  petition  in 
error;  and,  as  be  was  in  no  sense  a  party 
at  tbe  time  the  apDlIoation-  to  revive  the 
Judgment  was  made,  that  application  did  not 
op»ate  to  make  them  parties  to  this  pro- 
ceeding; nor  to  give  tbe  court  Jurisdiction  to 
revive  the  cause.  The  proceedings  in  error 
wHl  be  dismissed.  All  the  Justices  concuz^ 
ring. 


SMALL  et  al.  r.  SMALL, 

(Soonme  Oourt  of  Kanaas.    Nov.  9,  1806.) 

SirtB  or  Hdsuitd  nr  pRitm  o*  Wirs— Validity. 

Subject  to  oeit<dn  Umltationa  not  applica- 
bk  to  this  cas^  sad  as  against  any  port  mortnn 


daim  of  his  widow,  a-  married  ounir  hi>  Illinois 

or  in  Kansas,  may,  during  coverture,  ^e  awax 
to  his  children  abBolntelr  die  bulk  of  his  prop- 
erty, wbeu  tbe  known  ^ect  of  the'  gift  will  be  to 
deprive  the  widow  of  tlie  fsir'shiiDe  of'tiie  prop< 
ertv  which  otherwise  would  have.£dltti  to  her. 
(SyllabBS  by  the  Court.) 

Error  from  district  court  JtatMmm  couu^ 
Robert  Crozier,  Judge. 

Action  by  Rebecca  Small'  against  B.  D.' 
Small  and  otbcon.  From'  the  Judgment  de' 
Pendants  bring  error,  and  oomplainmt  brings 
cross  error.  Reversed. 

On  January  27,  1869,  at  I^dlhy,  Ohio^ 
Daniel  Small  married  Rebecca  Cone,  the 
present  defent&nt  ib  error,  as  Rebecca  SmaU. 
He  was  the  father  of  five  childrea  by  a  for* 
mer  marriage^  namely,  Bll  D.,  Daniel  J.,  JoliB 
D.,  William  B.,  and  Susan,  now  Susan  Mo* 
Kenney;  tbe  oldest  D.,  being  about  17i 
and  the  youngest,  the  daughter,  about  3^ 
years  of  age;  and  his  home  was  at  Wit 
mington,  Will  county,  111.  He  had  accumu- 
lated about  980,000,  but  Rebecca,  Cone's  be- 
longings were  of  trifling  value.  She  went 
ftT>m  Flndlay-  to  Wilmington,  and  took 
charge  of  the  chlldrm,  who  soon  became 
very  mncb  attached  to  her,  and  she  vras  de- 
voted to  their  welfare  and  tbe  relations  of 
tbe  entire  family  were  always  rery  harmoni- 
ous up  to  tbe  death  of  Daniel  Small,  which 
occurred  April  14,  1888.  The  business  ot 
Daniel  Small  was  the  loaning  of  money  on 
his  own  account  As  eaj4y  as  1868,  Daniel 
Small  conceived  tbe  Idea  of  giving  or  leav- 
ing the  bulk  of  his  fortune  to  bis  said  five 
children  In  equal  shares  (there  being  no  Issue 
of  his  second  marria.ge>af  ter  providing  a  sum 
sufficient  for  the  maintenance  of  his  wife 
during  ber  widowhood,  but  nothing  In  that 
direction  was  done  until  March  19,  187S, 
when  he  made  an  asBignment  of  aXl  the 
notes,  bonds,  mortgages,  and  securities  h^ 
by  blm  on  or  against  persons  or  property  In 
Illinois,  and  amounting  to  about  ¥100.000,  to 
his  brother,  Dailns  Small,  of  Herlcf  mer  coun- 
ty, N.  Y.,  in  trust  for  said  five  children,  tlie 
trustee  belnx  authorized  to  collect  the  notu 
and  securities  and  reinvest  tbe  proceeds  in 
other  Interest-bearing  securities  or  real  es* 
tate  In  or  outside  of  tbe  state,  and  to  divide 
the  same,  with  the  accumulations,  at  his 
death,  in  equal  shares,  among  said  children. 
By  the  terms  of  this  trust  assignment  Dari- 
us Small  was  authorized  to  appoint  some 
discreet  person,  a  resident  of  Will  coimrty,  as 
his  attorney  in  fact  to  assist  in  carrying 
out  the  trust;  and  on  tlie  same  day  Darius 
Small  accepted  the  trust,  and  also  appointed 
EU  D.  Small  as  such  attorney  In  fact  Dan- 
iel Small  bad  all  these  notes  and  securities 
in  a  safe.  He  took  tbem  out,  and  handed 
them  to  Darius  Small,  who  In  turn  delivered 
them  to  Bli  D.  Small,  and  he  put  them  back 
in  tbe  safe  In  the  same  condition  as  l>efore. 
Darius  Small  was  on  a  visit  to  bis  btvtber 
at  the  time,  and  In  a  few  days  afterwards 
be  returned  to  New  York,  and  never  had 
anything  more  to  do  with  tlie  trust  oxcepl 
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that  on  January  22, 1879,  be  executed  a  fur- 
ther power  of  attorney  to  Eli  D.  Small,  au- 
thorizing him  to  sell  and  convey  any  real 
estate  situated  In  Kansas  or  elsewhere,  the 
title  to  which  might  be  vested  In  him  as 
such  trustee.  Daniel  Small  continued  man- 
aging the  Investments  as  before,  but  Ell  D. 
Small  assisted  him.  Most  of  the  notes  se- 
cured by  mortgages  on  real  estate  were  tak- 
en In  the  name  of  Darius  Small,  trustee,  and 
on  payment  of  the  same  It  was  the  ciutom 
for  Ell  D.  Small  to  satisfy  the  mortgages  as 
attorney  in  fact;  but  the  loans  made  on  per- 
sonal security  were  principally  In  the  name 
of  Daniel  Small.  In  1S79,  and  subsequently, 
part  of  what  was  called  the  "trust  fund" 
was  Invested  In  two  ranches  (one  of  them 
consisting  of  between  3,000  and  4,000  acres 
In  Jackson  and  Shawnee  counties,  B^.;  and 
another  one,  of  more  than  1,000  acres.  In 
Wabaunsee  county,  Kan.)  and  In  Improving 
the  same,  and  the  title  to  these  lands  was 
taken  In  the  name  of  Darius  Small,  trustee 
of  Daniel  Small,  but  Darius  Small  knew 
nothing  of  the  transaction,  and  the  lands 
were  selected  by  Daniel  Small,  Ell  D.  Small, 
and  the  other  sons.  Part  of  the  fund  was 
also  loaned  through  the  American  Bank  In 
North  Topeka,  established  by  the  sons. 
They,  or  some  of  them,  resided  upon  the 
ranches,  and  the  funds  for  their  improve- 
ment were  furnished  In  a  large  measure 
through  the  bank.  In  July.  1886,  Daniel 
Small  executed  a  quitclaim  deed  to  his  four 
sons  and  his  daughter  for  said  Kansas  lands, 
and  shortly  afterwards  Eli  D.  Small,  as  at- 
torney in  fact  for  Darius  Small,  executed 
deeds  to  Daniel  Small  and  John  D.  Small  for 
the  large  ranch  In  Jack^n  and  Shawnee 
counties,  and  a  deed  to  William  B.  Small  for 
the  smaller  ranch  In  Wabaunsee  county. 
About  the  same  time,  Susan  McKenney  quit- 
claimed her  Interest  In  the  land  to  her  broth- 
ers, and  John  D.  Smalt  and  Daniel  J.  Small 
conveyed  a  one-third  interest  in  the  large 
ranch  to  Elt  D.  Small.  The  sons  executed  a 
promissory  note  to  their  sister  for  $8,740.%, 
an  amount  equal  to  one-flfth  of  the  money 
Invested  in  the  lands  and  the  improvements. 
Rebecca  Small  did  not  Join  In  the  convey- 
ance with  her  husband,  and  she  knew  noth- 
ing about  It  at  the  time,  but  was  Informed 
of  the  transfer  to  the  sons  some  time  In  the 
autumn  of  1886.  She  never  resided  In  Kan- 
sas, but  had  been  on  visits  with  her  husband 
to  the  sons,  and  knew  that  they  occupied  the 
lands.  For  several  years  prior  to  Septem- 
ber 12.  1882,  Daniel  Small  had  loaned  or  ad- 
vanced money  In  tmequal  amounts  to  his 
sons,  and  on  or  about  that  day  he  paid  them 
the  residue  of  what  would  make  ?20,000 
each,  and  he  charged  the  same  on  his  book 
as  advancements.  At  the  same  time  he  had 
each  of  his  sous  to  sign  a  paper,  agreeing 
that  in  the  final  -dlTlsIon  their  sister,  Susan, 
should  have  an  equal  one-fifth  share  with 
them,  including  said  advancements.  Susan 
was  then  married  to  W.  J.  McKenn^  of 


Brooklyn,  N.  T.,  and  her  father  afterwards 
advanced  to  her  the  sum  of  $15,500,  which 
was  principally  used  In  the  purchase  of  a 
home  in  Brooklyn.  Rebecca  Small  knew 
that  money  was  furnished  to  Susan  for  the 
purchase  of  a  home,  but  she  did  not  know  of 
the  advancements  to  the  sons,  and  was  not 
consulted  In  reference  thereto.  About  Jan- 
uary, 18SS,  Daniel  Small  was  taken  sick,  and 
bis  son  Daniel  J.  Small  went  from  Kansas  to 
Wilmington,  and  remained  there  until  Octo- 
ber, 1888.  Susan  McKenney  was  also  there 
for  some  weeks  before  and  after  her  father's 
death.  When  Daniel  Small  realized  that  he 
could  not  live  much  longer,  he  told  his  von 
Daniel  J.  to  go  to  Judge  Parks,  a  lawyer 
at  Jollet,  who  was  familiar  with  his  affairs, 
and  to  tell  him  that  If  the  trust  arrangement 
of  1878  was  not  Ironclad  he  wanted  It  made 
so,  as  he  desired  to  leave  $20,000  as  a  fmui 
for  the  support  of  his  widow,  and  that  .ill 
the  rest  of  his  personal  property  should  i:  > 
In  equal  shares  to  bis  children.  Including  the 
$20,000,  the  Income  only  of  which  should  be 
used  for  the  support  of  his  widow.  Judge 
Parks  suggested  that  he  thought  this  could 
not  be  accomplished  by  will  without  the 
consent  of  Rebecca  Small,  but  that  all  the 
notes  and  securities  might  be  given  away 
absolutely  to  the  children  In  his  lifetime, 
the  remainder  of  the  property  to  be  dis- 
posed of  by  will;  and  he  accordingly  drew 
up  two  papers,  one  being  in  form  a  will,  and 
the  body  of  the  other  Instrument  reading  as 
follows:  "Conscious  that  I  am  now  snffering 
from  a  malady  likely  to  prove  fatal,  and 
deeming  it  expedient  to  make  final  distri- 
bution and  disposition  of  my  personal  estate 
(save  what  I  propose  to  set  apart  for  the  ben- 
efit of  my  wife)  in  my  lifetime,  I  have  de- 
termined to  carry  out  my  long  and  well-con- 
sidered purpose  by  an  Immediate  transfer 
and  delivery  of  the  same,  consisting  for  the 
most  part  of  securities,  to  my  son  Daniel 
J.  Small,  who  Is  now  with  me,  in  trust,  to 
divide  equally  amongst  my  five  children. 
Daniel  J.,  Ell  D.,  John  D.,  William  B.,  and 
SuRan  McKenney,  share  and  share  alike. 
In  execution  whereof,  In  consideration  of 
love  and  affection,  I  do  hereby  assign,  trans- 
fer, and  set  over  to  said  Daniel  J.  Small,  In 
trust,  as  aforesaid,  all  my  right,  title,  and  in- 
terest In  and  to  the  notes,  mortgages,  and 
securities  mentioned  and  described  In  the 
schedule  hereto  subjoined;  to  have  and  to 
hold  to  him  and  his  personal  representatives 
for  the  purpose  alwve  set  forth."  The  will, 
as  drawn,  recites  that  the  testator  had  al- 
ready, by  advancements  and  recent  gifts  to 
his  children,  disposed  of  all  bis  personal  es- 
tate except  about  $20,000,  and  that,  being  de- 
sirous of  making  a  reasonable  and  adequate 
provision  for  the  support  of  his  wife,  Re- 
becca Small,  by  whom  he  had  no  children, 
he  did  give  and  bequeath  to  his  executor 
$20,000  as  a  fund  to  Invest  and  reinvest  In 
good  interest-bearing  securities  at  his  discre- 
tion, and  from  tbe  interest  reodved  there- 
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from  to  pay  her  the  annnal  snm  of  ^1,200  In 
such  periodical  installments  as  he  might  see 
fit  during  her  natural  life,  and  npon  her 
death  to  divide  said  fund  among  said  five 
children,  share  and  share  alike;  said  provi- 
sion for  the  widow  to  be  In  lieu  and  dls- 
chai^e  of  all  her  rights  of  dower,  save  In  his 
real  estate,  which,  together  with  his  house- 
hold furniture,  and  such  articles  of  personal 
property  as  he  had  not  In  the  wlllorotherwise 
disposed  of,  he  left  to  the  disposition  of  the 
law,  Daniel  J.  Small  being  named  as  sole 
executor  and  trustee.  On  these  papers  be- 
ing exhibited  to  Daniel  Small,  he  directed 
that  the  wlU  be  changed  so  that  the  pay- 
ments to  Rebecca  Small  should  continue  only 
while  she  remained  his  widow,  and  in  tbe 
erent  of  her  death  or  marriage  the  fund  to 
be  divided  among  the  Ave  children.  The 
wlU  was  changed  according  to  his  desire, 
and  a  schedule  of  the  notes,  securities,  etc., 
amounting  to  a  little  more  than  $100,000, 
having  been  made,  was  attached  to  the  In- 
Ktmment  of  gift,  and  the  notes  and  securi- 
ties were  delivered  to  Daniel  J.  Small,  he 
having  received  written  authority  from  his 
brothers  and  his  sister  to  receive  in  their 
name  and  behalf  any  gift  which  their  father 
might  desire  to  make.  The  will  and  the  in- 
strument of  gift  were  executed  on  March  26, 
1888,  and  Daniel  J.  Small  retained  p<»Be8slon 
of  said  notes  and  securities  until  his  father's 
death  and  afterwards,  as  also  the  $20,000  ad- 
ditional selected  for  the  widow.  The  will 
was  admitted  to  probate  In  Will  county,  IlL, 
April  21,  ISSS.  Rebecca  Small  did  not  know 
of  said  trust  arrangement  of  March  19,  1878, 
until  after  this  action  waa  commenced,  the 
children  having  been  requested  by  Daniel 
Smalt  not  to  mention  It  to  her,  or  in  her  pres- 
ence. She  did  not  know  of  the  advance- 
Bents  of  $20,000  each  to  the  sons  for  a  like 
reason,  and  she  was  kept  in  entire  Ignorance 
of  the  gift  Instrument  and  the  will  of  March 
26.  1888,  until  shortly  before  the  will  was 
probated.  She  knew  that  her  husband  had 
a  large  amount  of  money  and  property,  but 
she  was  told  by  Daniel  J.  Small  and  Judge 
Parks,  before  the  probate  of  the  will,  that 
Daniel  Small  had  given  substantially  every- 
thing away  except  the  $20,000  left  for  her 
support  by  the  will.  It  does  not  appear  that 
she  made  any  Inquiry  as  to  the  particular 
disposition  of  the  property,  although  she  was 
much  dissatisfied  with  the  provision  made 
for  her.  She  obtained  a  certified  copy  of 
the  wUl  In  October,  1888,  and  then  consulted 
sn  attorney  as  to  her  rights.  On  Itlay  9, 
1888,  she  entered  Into  a  written  agreement 
with  all  the  children,  wherein  they  agreed 
that  she  should  have  $1,400  a  year,  payable 
in  monthly  Installments,  In  consideration  of 
concessions  made  by  her  in  relation  to  cer- 
tain real  and  personal  property,  which,  un- 
der the  win,  would  become  as  Intestate  prop- 
erty, tbls  belnff  allowable  under  the  laws  of 
nUnols.  DanM  S.  Small  iMild  and  Rebecca 
Small  reetiveA  the  monthly  InataUments  re* 


quired  by  said  contract  from  its  date  until 
very  shortly  before  this  action  was  com- 
menced, when  she,  through  her  attorneys, 
tendered  back  to  Daniel  J.  Small  the  amount 
received  and  interest  thereon.  Under  the 
law  of  descents  in  IlUnola,  where  a  husband 
dies  intestate,  leaving  surviving  him  a  wid- 
ow and  children,  the  widow  Is  entitled  to 
one-third  of  the  personal  estate  as  her  abso- 
lute property.  Advancements  to  children 
and  lineal  descendants  are  considered  as 
part  of  the  estate,  so  far  as  It  regards  the 
division  and  distribution  thereof  among  the 
Issue,  and  are  to  be  taken  by  the  child  or  de- 
scendant towards  his  share  of  the  estate; 
but  he  Is  not  required  to  refund  any  part 
thereof,  although  It  exceeds  his  share.  Any 
provision  made  by  will  for  the  widow,  if 
not  otherwise  expressed  therein,  bars  her  of 
dower  in  the  lands  of  the  deceased,  unless 
such  provision  be  renounced  within  one 
year,  In  which  case  she  Is  entitled  to  dower 
In  the  lands  and  to  one-third  of  the  personal 
estate  after  the  payment  of  all  debts.  But 
Rebecca  Small  never  made  any  renuncia- 
tion. On  April  2,  1890,  Rebecca  Small  com- 
menced her  action  against  Ell  D.  Small, 
John  D.  Small,  William  B.  Small,  Daniel 
J.  Small,  and  Daniel  J.  Small,  as  execu- 
tor of  the  last  will  and  testament  of  Dan- 
iel Small,  deceased,  for  the  cancellation 
of  the  several  instruments  referred  to,  ex- 
cept the  trust  agreement  of  March  19.  1878 
(of  which  she  waa  Ignorant),  and  for  an  ac- 
counting as  to  all  property  received  by  the 
defendants  from  Daniel  Small  or  his  estate, 
praying  that  she  be  adjudged  the  owner  of 
an  undivided  half  of  all  said  lands  in  Kan- 
sas, asking  also  for  her  share  of  the  rents 
and  profits  thereof,  and  her  share  of  the 
rents  and  profits  of  certain  real  estate  In  Illi- 
nois, and  for  decree  of  partition  of  the  Kan- 
sas lands.  The  case  was  tried  at  Novem- 
ber term,  1890.  The  court  held  that  the 
plaintiff  below  could  not  recover  any  part  of 
the  Kansas  lands,  but  that  all  the  transac- 
tions were  fraudulent  as  to  her,  and  as  to 
any  Interest  she  might  have  had  In  the  es- 
tate of  her  busband  upon  his  death  the  lat- 
ter Is  to  be  held  as  having  died  Intestate, 
and  rendered  money  judgments  against  the 
defendants  below  aggregating  $72,809.78. 
The  defendants  below  prosecute  thejr  peti- 
tion BM  plaintlflFs  In  error  In  this  court,  and 
a  cross  petition  In  error  bas  also  been  filed 
by  Rebecca  SmalL 

Douthitt,  Jones  ft  Mason  and  Waggener, 
Horton  &  Orr,  for  plalntifffl  In  error.  A.  D. 
Walker,  Valentine,  Godard  ft  Valentine,  and 
Hayden  ft  Hayden,  for  defendant  in  error. 

MARTIN,  0.  J.  (afterstating  the  facts).  Many 
questions  respecting  rights  as  well  as  remedies 
have  been  presented,  and  very  ably  argued 
orally  and  In  the  voluminous  briefs  of  counsel, 
but  we  have  foimd  It  necessary  to  decide  only 
one  of  ttnem*   The  underlying  question  la 
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Whgtber,  midw  the  laws  of  minoto  or  of  Kan- 
mm,  the'seveml  gifts  and  atfrascemaits  made 
by  Daniel  -Small  to  bis  children  are  to  be  treat- 
ed as  fraudulent  and  Told  aa  to  bis  widow. 
Heat  of  these  gifts  and  adrancementa  were 
■mie  without  the  knowledge  of  Rebecca  Small, 
and  Daniel  Small  appears  to  liare  enjoined 
upon  bis  children  that  the  subject  should  not 

mentioned  to  her,  nor  In  her  presence.  Se- 
wecy  la  often  called  a  bndge  of  .fraud,  but  it 
Ib  not  ftand  ttsell.  If  a  man's  dlsposllion  of 
Us  property  Is  fair  and  lawful,  the  conceal- 
■ttnt'Of  the  transaction  cannot  render  it  frand- 
nleut.  If  'the  rights  of  the  children  were  de* 
indent  only  upon  the  trust  agre^ent  of 
March  19.  1878,  It  Is  doubtful  If  tbey  could 
atand  the  "test  of  law  and  equity,  for,  notwtth- 
ttanding'the  trust  appeared  upon  Its  face  to  be 
a  valid  disposltfon  of  the  pn^rty  and  securi- 
ties tirereln  mentioned,  sncb  as  would  be  bind- 
ing upon  Daniel  Small,  yet  the  truBteeablp  of 
Darius  Small  seems  to  have  been  only  nomi- 
nal, and  Daniel  Small  Tirtually  controlled  the 
property,  and  did  as  he  pleased  respecting  It, 
just  aa  he  bad  done  before;  his  son  Ell  D. 
Small,  the  nominal  attorney  In  fact  of  the 
trustee,  merely  asstating  in  the  transactioo  of 
the  business  of  collecting  and  relnTesting.  If 
Daniel  Small  had  died  while  tbe  aecuritlee  were 
hi  this  condition,  and  the  Kansas  lands  In  the 
name  of  Darius  Small  as  trustee,  probably  it 
should  be  said  that  all  belonged  in  equity  to 
Daniel  Small,  and  formed  part  of  his  estate 
npon  his  death;  but  a  conMderable  portion  of 
the  so-called  "trust  fund"  mie  tUTeated  In  tbe 
Kansas  lands  and  ImproTements  tbereon,  and 
tK>th  Daniel  Small  and  the  trustee,  through  his 
attorney  In  fact,  conveyed  the  lands  to  the  sons 
And  the  daughter  absolutely  In  16S6.  The  ad- 
Tancements  were  made  in  1882  and  prior  there- 
to, and  we  suppose  they  formed  part  of  said 
trust  fond  and  Its  acoimulations;  and  19  days 
before  the  death  of  Daniel  Small  he  made  the 
flnal  gift,  exceeding  $100,000.  On  April  1, 1888. 
two  weeks  before  his  death,  Daniel  Small 
had  no  control,  in  law  or  equity,  of  the  money 
a!dTaiicements,'tbe  Kansas  lands,  nor  tbe  notes, 
securities,  etc.,  which  were  the  subject  of  the 
gift  of  March  20,  1888.  AU  were  valid  dlepo- 
dtlons  as  to  blm,  and  he  could  not  have  recov- 
ered a  dollar  thereof  from  his  children.  Upon 
Lis  death  they  therefore  formed  no  part  of  his 
estate,  unless,  npon  some  established  principle 
of  law  or  equity,  his  widow  had  a  right  to  eo 
consider  them.  And  this  brings  us  to  the  main 
question  in  tbe  case,  namely,  under  the  laws 

Illinois  and  of  this  state,  may  a  married 
man,  during  coverture,  as  against  any  post 
I  mortem  claim  of  the  widow,  give  away  to  his 
children  tbe  bulk  of  his  property  when  the 
known  effect  of  so  doing  is  to  diminish  the 
share  which  she  would  have  been  otherwise 
entitle  to  upon  his  death?  In  tl^  state  there 
are  some  limitations  upon  the  right  of  dispo- 
sition of  real  property  by  a  husband  where 
the  wife  Is  a  resident  of  this  state;  but  section 
8  ol  our  act  concerning  descents  and  distribu- 
tions (paragmph  '29W,  Oea.  St  1S88),  wmoi 


allows  to  liie  widow  one-half  In  value  of  all 
tbe  real  estate  In  which  the  husband  at  ao; 
time  during  the  marriage  had  a  legal  or  equi- 
table interest,  not  sold  at  Jpdlclal  sale,  and  not 
necessary  for  the  payment  of  debts,  and  to 
which  tbe  wife  has  made  no  conveyance,  pro- 
vides, further,  that  tbe  wife  shall  not  be  enti- 
tled to  any  Interest  under  said  section  In  any 
lands  to  wfaldi  tbe  hnaband  has  made  a  con- 
veyance, whQi  the  wlfie,  at  tbe  time  of  tbe  con- 
veyance, is  not.  and  never  has  tieen,  a  red- 
dent  of  this  state.  And  In  Butflngton  v.  Gros- 
venor,  46  Kan.  7S0,  27  Pac.  137,  It  was  held 
that  this  proviso  Is  constltutloaaL  TJnd«T  this 
dedalon  Rebecca  Small  la  cut  <^  from  any 
dalm  of  right,  title,  or  tntffest  In  the  Kansas 
lands,  and  the  court  below  was  correct  in  so 
holding. 

Tbe  aAvancements  of  money  and  tbe  gifts  of 
notes  and  eecnrittee  of  March  28,  1368,  were 
made  In  IlUnoIs,  and.  If  lawful  there,  we 
riiould  probably  ao  consider  them  bere,  even 
though  invalid  If  made  In  this  state;  and  this 
leads  us  to  a  consideration  of  the  laws  of  Illi- 
nois applicable  to  this  subject  The  contro- 
versy constituting  the  subject-matter  of  the 
cases  of  FadUeld  t.  Padfletd  in  its  several  as- 
pects was  three  times  before  the  supreuae  court 
of  Illinois,  and  received  very  full  considera- 
tion. 08  lU.  210,  72  lU.  322,  and  78  IIL  16. 
It  was  finally  held  in  the  last  suit  which  was 
brought  by  the  widow,  that  any  disposition  of 
personal  property  and  credits  by  a  husband  in 
good  faith,  where  no  rl^t  or  Intoreat  is  re- 
served to  him,  ettho-  present  or  ultimate, 
though  made  to  defeat  the  rights  of  bis  wife, 
will  be  good  against  her;  and  that  tb««  is 
nothing  In  the  statute  respecting  the  estates  of 
deceased  persons  that  In  tbe  lightest  degree 
prevents  the  hnsband  from  diq>oMng  of  bis 
personal  property  free  from  any  claim  of  his 
wife,  wbeOier  by  sale,  gift  to  bis  ChUdren,  or 
otiierwise,  in  his  lifetime.  Tbe  court  quotes 
approvingly  from  a  note  In  Kerr  on  Frauds 
and  Mistakes  (page  220)  as  foUows:  *There 
can  be  no  doubt  of  tbe  power  of  a  hnsband  to 
dispose  absolutely  of  bis  property  during  hte 
life,  independently  of  the  concurrence,  and  ex- 
onerated from  the  daim,  of  his  wife,  providol 
the  transaction  Is  not  merely  colorable,  and  be 
unattended  with  drcnmstances  bidioative  of 
fraud  upon  tbe  rights  of  the  wife.  If  the  dis- 
position of  tbe  busl)and  be  bona  fide,  and  bo 
right  is  reserved  to  him,  thoi^h  made  to  de- 
feat the  right  of  the  wife,  It  will  be  good 
against  her."  And  the  court  refers  to  Dminock 
V.  Dunnock,  8  Md.  Ch.  140;  Cameron  v.  Cam- 
eron, 10  Smedes  &  M.  394;  LIghtfoot  t.  Col- 
gln,  6  Munf.  42;  Stewart  v.  Stewart,  5  ConiL 
If  17;  and  Holmes  v.  Holmes,  8  Paige,  S63,— as 
fully  supporting  the  doctrine.  Tbe  court  fur- 
ther says:  "Again,  the  act  of  1861,  known  as 
tbe  'Married  Woman's  Law,'  confers  upor 
femes  covert  the  power  of  disposing  of  tbeir 
seinrate  property,  absolutely  and  as*  tbey  may 
choose,  free  from  the  control  of  tbclrhasbsDds 
It  was  manifestly  the  intention  of  tbe  g«ticral 
assembly  to  confer  m  mantad  -mum  -tke 
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aame.  and  so  greater,  rights.  In  r^rard  to  tbelr 
proi>eitrf  as  were  possessed  b7  tbeir  hnsbanda. 
It  would  be  singular,  «nd  we  cannot  suppose 
that  the  legislature  could  have  intended  to 
confer  other  or  greater  power  on  the  wife  tbui 
iqx>o  the  tansband.  To  hold  that  a  feme  cov- 
ert has  a  vested  Interest  in  her  husband's  per- 
fional  estate,  that  be  is  unable  to  dlveat  in  his 
ttfetlme,  would  be  disastrous  In  the  extreme  to 
tmde  and  commerce.  Owing,  to  commercial 
neeesslttea,  penonalty  must  be  left  free  for  «z- 
chaoge,  and,  to  be  so,  some  one  BHist  be  vested 
with  full  power  to  sell  and  transfer  it  free 
from  latent  and  contingent  ^ime."  It  is  eon- 
tended  by  CDuiwel  for  Kebecca  Small  that  sec- 
tion 4  of  the  Illinois  statute  of  frauds  was 
Amended  In  lS7i,  after  the  rights  in  the  Pad- 
field  cases  liad  rested,  so  that  gifts  made  witti 
intent  to  de^od  "creditors  or  otber  persona" 
<tbe  last  three  words  having  been  added)  were 
•declared  to16,  and  that  a  widow  comes  within 
the  designation  of  "other  persons,"  and  there- 
fore the  doctrine  In  the  last  Padfleld  Case  is 
changed  by  statute;  and  that  this  Is  recognized 
In  Tyler  v.  I^ler.  126  lU.  523.  21  N.  E.  616. 
In  that  case  It  appears  that  William  A.  Tyler, 
In  anticipation  of  proceedings  by  his  wite 
against  him  for  separate  maintenance,  In 
Broome  county,  N.  Y.,  went  to  Ooimeant,  Ohio, 
and  assigned  and  delivered  to  his  son,  John  B. 
Tyler,  a  large  amount  of  notes,  bonds,  and 
mortgages,  and  also  Indirectly  transfored  to 
him  certain  lands.  The  suit  was  brought 
the  wife  soon  afto*  the  transfer.  Afterwards 
WiUlam  A.  Tyler  commenced  an  action  in  IIU- 
□ois  against  his  son  to  compel  a  reassignment 
of  said  notes,  bonds,  and  mortgages  and  a  re- 
CDDveyance  of  the  lands;  but  it  was  held  by 
the  supreme  court  of  Illinois  tliat  the  actitm 
-could  not  be  maintained,  said  William  A.  Tyler 
having  transferred  the  property  with  intent  to 
defraud  the  wife,  and  to  render  auy  Judgment 
for  separate  maintenance  Ineffectual,  the  wife 
coming  within  the  designation  of  "otber  per- 
sons" in  said  section  4  of  the  statute  of  frauds 
as  amended.  The  Padfleld  Cases  are  not  over- 
ruled, distinguished,  nor  otherwise  referred  to, 
but  the  case  follows  Draper  v.  Draper,  68  111. 
17,  where  It  was  held  Oiat  a  conveyance,  after 
Wl  filed  for  divorce  and  alimony,  with  Intent 
to  dei»1ve  the  wife  of  alimony,  was  fraudu- 
lent, and  should  be  set  aside.  The  phrase  "oth- 
er  persons"  probably  would  not  Include  a 
widow  seeking  to  enforce  lier  rights  under  the 
statute  of  descents  and  distributions.  When 
general  words  follow  particular  and  specific 
words,  the  former  must  be  confined  to  things 
of  the  same  kind.  Suth.  St  Const  H  268, 
273,  277;  GuptU  v.  McFee,  9  Kan.  30,  37; 
White  T.  Ivey,  34  Ga.  18a,  199;  State  v.  Mc- 
Gany,  21  Wis.  496,  40&  The  word  "credit- 
ors" serves  to  limit  and  control  the  generality 
of  the  following  words  "otber  persons"  so  as 
to  include  only  those  of  Uke  or  ■irniiup  klxui 
and  nature  to  creditors. 

There  seems  to  be  a  distinction  between  the 
ri^ts  of  a  widow  and  those  of  a  wife  driven 
by  fbe  aggressloDB  ol  her  husband  to  a  ault 


Cor  alimony  or  sepamte  mahiitenann.   In  the 

latter  case  the  wife  is  seeking  to  establish  an 
unliquidated  claim  a^lnst  her  husband  fca- 
mouey  or  property,  and  her  relation  to  him  to 
that  of  a  quasi  credits.  This  dlsslmllartty  to 
pointed  out  by  Agnew,  J.,  In  BouslouRh  v. 
BeuBloi^h.  08  Pa.  &t  49o,  499,  as  foUows:  "So 
the  rule  that  forbids  the  wife  to  avoid  the  vol- 
untary assignment  or  gift  <^  her  husband 
must  change  when  her  relation  to  him  chan- 
ges. There  Is  no  reason  why  a  wife  whose 
huiband  has  deserted  her,  and  refused  to  per- 
form the  dvty  of  maintenance,  or  who,  by 
cruel  ti'eatment,  has  eompelled  her  to  leave  hto 
house  and  commenee  proceedings  for  divorce 
and  malntenuice,  sbonld  not  t>e  viewed  as  a 
^uasl  oredttor  tn  relation  to  tiie  alimony  which 
the  law  awards  to  her.  So  long  as  she  Is  re- 
ceiving malBtenance.  and  to  under  his  wing, 
as  it  were,  sbe  to  bound  by  hto  acta  as  to 
hto  personal  estate;  but  when  she  Is  compdlad 
to  become  a  suitor  for  her  rtgtits,  her  relation 
becomes  adverse,  and  that  of  a  creditor  in 
fact,  afid  she  is  not  to  be  balked  of  her  duos 
by  his  fraud."  Beoognkdng  thto  dtotlnctioB,  It 
would  seem  that  ilebecca  Small,  while  resid- 
ing with  her  hVBband  in  the  most  amicable 
relations,  could  not  have  maintained  an  action 
to  set  aside  or  annul  the  advancements  and 
gifts  to  the  children,  nor  to  compel  either  ber 
husband  or  the  children  to  accotmt  to  ber 
for  the  same;  and,  as  these  advancements 
and  gifts  were  valid  as  to  her  and  valid  as  to 
DanJel  Small  when  made,  th^  formed  no 
imrt  of  tte  estate  at  his  death.  But  we  need 
not  go  BO  far  in  this  case.  The  reasoning  in 
Padfleld  v.  Padfleld,  aapra,  as  to  the  "Mar- 
ried Woman's  Law"  tn  lUlnois  to  of  mudi 
force  here.  In  some  states  property  acquired 
during  coverture  to  known  aa  "eommunity 
property,"  and  partakes  to  some  extent  of  the 
nature  of  partnership  property  between  hus- 
Irand  and  wife;  but  our  legislation  to  in  the 
(^poslte  direction,  maDlfestlng  a  purpose  to 
m^mtaln,  as  far  as  practicable,  the  separate 
rights  of  husband  and  wife  as  well  to  accumu- 
totioQS  during  as  before  the  extotence  of  the 
marriage  letotlon,  and  each  to  entitled  to  dis- 
pose of  his  or  her  own  goods  and  chattels,  witb 
a  slight  modification  as  to  mortgaging  the 
same.  Some  of  our  fcH'mer  decisions  have  ac- 
corded in  spirit  with  tlie  doctrine  established 
In  IlUnols.  Butler  v.  Bufler,  21  Kau.  521,  525, 
526;  hunger  v.  Baldrldge,  41  Kan.  241-244, 
21  Pac.  159.  The  cases  of  Busenbark  v. 
Buseubark,  33  Kan.  572,  7  Pac.  245,  and 
Green  v.  Green,  34  Kan.  740,  10  Pac.  156. 
both  retote  to  protecti<m  of  the  husband  and 
wife  respectively  during  coverture  from 
frauduleut  alienation  of  real  estate  by  the 
other,  and  are  only  remotely  analogous  to  the 
ease  now  under  consideration.  In  WllUans 
V.  Williams,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas  (40  Fed.  521), 
Foster,  J.,  delivering  the  opinion  of  the  court, 
said:  "The  main  qnestlon,  in  its  broadest 
sense,  Is  simply  this:  Can  a  married  man  give 
away  hto  property,  during  cowture,  for  tbe 
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purpose  of  preTentlng  hla  wife  from  acqnlr- 
Ing  an  Interest  therein  after  bis  death?  The 
law  seems  to  be  that,  if  such  gift  is  bona  fide, 
and  accompanied  by  delivery,  the  widow  can- 
not reach  tbe  property  attei  the  donor's  death. 
*  *  *  Neither  the  wife  nor  children  have 
any  tangible  Interest  in  the  property  of  ttie 
husband  or  fother  during  bis  lifetime,  exc^ 
so  far  as  he  la  liable  for  their  support;  and 
hence  he  can  sell  it  or  give  it  away  without 
let  or  hindrance  from  them.  Of  course,  the 
sale  or  gift  must  be  absolnte  and  bona  fide, 
and  not  colorable  only.  And  If  the  sale  or 
gift  would  bind  the  grantor  it  would  bind  his 
heirs,'*  We  are  aware  that  the  authorities  are 
not  all  In  harmony  tq>on  this  subject,  tmt  tbe 
cases  asserting  a  contrary  doctrine  are  gener- 
ally under  statutes  or  customs  difT^^t  from 
those  of  IlllnotB  and  Kansas,  and  we  think 
the  weight  of  authority  la  states  having  stat- 
utes upon  this  subject  of  the  same  general 
nature  as  our  own  establishes  tbe  doctrine 
herein  annotmced.  We  cite  some  authorities 
Id  addition  to  those  huelnbefore  given.  Tlx.: 
Pringle  T.  Prlngle.  09  Pa.  St.  281;  Lines  t. 
Lines,  142  Pa.  St  148,  21  AU.  809;  Richards 
T.  Richards,  11  Humpli.  429;  Sanborn  T. 
Goodhue,  8  FosL  (N.  H.)  48;  Ford  T.  Ford,  4 
Ala.  142,  146;  Smith  t.  Hines,  10  Fla.  258, 
2S5;  Stew.  Husb.  &  Wife,  {  801;  Thomt 
Gifts,  i  488.  We  are  of  opinion  that  the  rights 
of  Rebecca  Small  are  controlled  by  the  will 
and  the  contract  of  May  9, 1888.  If  there  was 
any  real  estate  or  personal  property  in  Illinois 
or  elsewhere  not  disposed  of  by  the  will  nor 
included  In  the  contract,  of  course  she  is  en- 
titled to  her  proper  share  of  the  same.  The 
judgment  will  be  reversed,  and  the  case  re- 
manded for  farther  proceedings  In  accordance 
with  this  opinion.  All  the  Justices  ooncurring. 


KOBLB  et  al.  v.  DO0GLASS. 
(Bupreme  Court  of  Kansas.    Nov.  9,  189S.) 

RBDBHPnOK  VROK  TaX  SaLB— EjSCTMEST— EvI- 
PBSCB— LlABILlTr  ov  Dbpbmdant  vob  Rbnts. 

1.  The  prematore  issnanoe  of  a  tax  deed  be- 
fore the  expiration  of  six  months  after  the  bb- 

Hisnment  of  a  sale  certificate,  under  chapter  43 
of  the  Laws  of  1S79,  do«8  not  affect  the  right  of 
the  landowner  to  redeem  at  any  time  within  six 
months  after  snch  assignment;  and  where  a 
anfficient  tender  is  made  in  time,  though  after  a 
tax  deed  has  been  actually  executed,  the  owner 
of  the  land  may,  tor  the  purpose  of  Bustaining 
his  tender  of  redemption,  show  the  fact  that  the 
deed  was  pr^aturely  executed,  and  that  bis  of- 
fer to  redeem  nas  made  within  six  mootha  after 
the  sate  certificate  was  in  fact  assigned,  notwith- 
atandinft  a  recital  in  the  tax  deed  which  shows 
that  the  sale  certificate  was  issued  six  months  be- 
fore tbe  date  of  the  deed. 

2.  For  the  pmpose  of  avoiding  a  tax  deed, 
the  nlaintifl  was  permitted  to  introduce  in  evi- 
dence a  bound  book  of  atulw  of  tax-sale  certifi- 
cates, without  any  further  showing  than  that  It 
was  found  in  the  vault  of  the  office  of  the  county 
treasurer  of  the  county,  and  was  the  stub  book  of 
tax-saie  asRif^^nments.    Eeld  error. 

8.  Persons  in  possession  of  lands,  dalmipg 
as  heirs  at  law  of  a  deceased  person,  are  not  lia- 
lile  nersnnnlly  for  rents  and  profita  received  by 
their  ancestor,  under  whom  they  claim,  when 


there  is  no  showing  tliat  any  portion  of  such 
tents  and  profits  has  come  into  neir  pwiLWioB. 
(Syllabus  by  the  Oonrt) 

Error  from  district  court,  7affeEW»  oomty; 
Robert  Crozler,  Judge. 

Action  of  ejectment  by  Wlllard  B.  Dong- 
lass  against  George  M.  Noble  and  otheiiL 
Plaintiff  had  Judgment,  and  defendants 
bring  error.  BeTersed. 

Kfider  ft  Weldi,  tor  plalntifh  In  enw. 
Jobn  0.  DouclaM,  for  defendant  In  mmr. 

ALLEN,  J.  This  was  an  action  of  eject- 
ment brought  by  Willard  R.  Douglass 
against  George  M,  Noble  and  others,  as  de- 
fendants, to  recover  a  quarter  section  of 
land  in  Jefferson  county.  The  plaintiff 
claimed  title  under  a  tax  deed  to  Jobn  C. 
Douglass,  based  on  the  taxes  of  1863,  and 
a  quitclaim  deed  from  John  C.  Douglass  and 
wife  to  him.  Tbe  defendants  claimed  title 
under  a  tax  deed,  based  on  a  sale  for  the 
taxes  of  1873  to  the  county,  and  an  assign- 
ment of  a  tax-sale  certificate,  in  accordance 
with  chapter  43  of  tbe  Laws  of  1879,  au- 
tborizlng  the  county  commissioners  to  com- 
promise delinquent  taxes.  The  deed  bears 
date  March  6,  1880,  and  recites  tbe  Issuance 
of  a  sale  certificate  by  authority  of  the  coun- 
ty commissioners  on  the  4th  day  of  Septem- 
ber, 1879.  On  tbe  ISth  of  June,  1880,  Jobn 
O.  Douglass,  as  the  agent  of  the  plaintiff, 
tendered  to  tbe  holder  of  the  tax  deed  a  sum 
of  money,  which,  If  the  tender  was  in  time, 
was  sufficient  in  amount  to  redeem  the  land. 
The  tender  was  refused. 

This  action  was  commenced  on  October  27, 
1887.  On  tbe  trial  the  plaintiff.  In  order  to 
show  that  he  had  a  right  to  redeem  the  land 
at  the  time  the  tender  was  made,  offered 
evidence  tending  to  prove  that  the  tax-sale 
certificate  on  which  the  defendants*  deed 
was  Issued  was  not  executed  by  the  treaa- 
urer,  and  assigned  by  the  County  clerk,  on 
the  4tb  day  of  September,  as  recited  in  the 
deed,  but  that  It  was  In  fact  so  executed  and 
assigned  In  February,  1880.  The  trial  court 
found  that  tbe  sale  certificate  was  assigned 
by  the  county  clerk  to  Mary  J.  Pryor,  un- 
der whom  the  defendants  claim,  on  the  11th 
of  February,  1880,  and  the  plaintiCCs  tender 
was  therefore  made  within  the  six  months 
allowed  by  the  act  of  1879  for  redemption. 

It  Is  contended  by  counsel  for  plaintiffs  in 
error,  with  much  earnestness  and  ability, 
that,  after  the  expiration  of  five  years  from 
the  date  of  tbe  tax  deed.  Its  recitals  with 
reference  to  tbe  assignment  of  the  sale  cer- 
tificate, as  well  as  all  other  matters,  except 
the  payment  of  the  taxes,  become  conclu- 
sive; that  the  statutory  limitation  requiring 
an  action  to  recover  tbe  land  to  be  brought 
within  that  time  protects  the  holder  of  the 
tax  deed  against  all  contradiction  of  snch 
recitals;  that  the  testimony  introduced  by 
tbe  plaintiff,  ostensibly  for  the  purpose  of 
showing  a  tender  of  ledemptlon.  In  tkct 
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tended  to  show  the  absolute  InvalldltT  of 
the  deed,  because  issued  before  the  law 
authorixed  Its  issuance.  Section  141  of  the 
tax  law  reads:  "Any  suit  or  proceeding 
against  the  tax  purchaser,  his  heirs  or  as- 
signs, for  the  recovery  of  lands  sold  for 
taxes,  or  to  defeat  or  avoid  a  sale  or  convey- 
ance of  lands  for  taxes,  except  In  cases 
where  the  taxes  have  been  paid,  or  the  land 
redeemed,  as  provided  by  law,  shall  be  com- 
menced within  five  rears  from  the  time  of 
recording  the  tax  deed,  and  not  thereafter." 
Under  the  law  of  1879,  the  plaintiff  had  the 
right  to  redeem  the  land  at  any  time  within 
six  months  after  the  assignment  of  the  sale 
certificate.  The  county  clerk  conld  not  de- 
prive him  of  this  right  by  prematurely  Issu- 
ing a  tax  deed.  He  had  an  unqualified  and 
absolute  right  to  redeem  his  land  at  any 
time  within  the  six  months,  and  a  tender  of 
the  required  amount  was  equivalent,  for 
the  purpose  of  avoiding  the  bar  of  the  stat- 
ute to  payment  The  exception  contained 
in  section  141,  above  quoted,  is  unqualified. 
Where  payment  of  the  taxes  has  been  made, 
or  a  tender  equivalent  to  payment,  the  stat- 
ute does  not  run,  and  affords  no  protection 
to  the  holder  of  the  tax  deed.  We  perceive 
□o  valid  ground  on  which  we  can,  by  con- 
struction, qualify,  limit,  or  avoid  the  full 
scope  of  the  exception  as  made  in  the  law. 

2.  On  the  trial  J.  G.  Douglass  testified: 
"I  found  what  they  call  a  "Stub  Book"  of 
tax-sale  assignments  of  this  kind,  which  sat- 
isfied me  that  I  had  evidence  to  sustain  my 
own  position,  and  then  1  proceeded,  as  soon 
thereafter  as  I  could,  to  make  this  tender, 
on  the  theory  that  the  assignment  was  not 
made  until  February  after  I  had  examined 
the  record."  The  record  recites  that  "the 
plaintiff  offered  In  evidence  a  bound  book  of 
stubs  of  tax-sale  certificates,  and  offered  tes- 
timony of  the  county  treasurer  of  said  coun- 
ty, showing  that  said  book  was  found  In  the 
vault  of  the  office  of  the  county  treasurer  of 
said  county,  and  that  the  same  was  the  stub 
book  referred  to  by  J.  O.  Douglass  In  his 
testimony  above  given.  In  this  stub  book 
the  stubs  generally  were  In  the  order  of 
the  dates  of  the  assignments  of  the  tax-sale 
certificates,  respectively,  but  the  stub  of  the 
certificate  In  question  was  found  between 
stubs  of  certificates,  the  dates  of  the  assign- 
ments of  which  were  In  February,  1880." 
This  evidence  was  duly  objected  to,  but  the 
court  admitted  It.  This  stub  book  was  not 
admissible  nnder  section  387  of  the  Code 
of  Civil  Procedure.  It  could  hardly  be  call- 
ed a  book  of  accotmt.  and  there  was  uo 
proof  whatever  as  to  when  the  entries  were 
made,  who  made  them,  nor  of  their  correct- 
ness. Nor  are  we  able  to  perceive  how  It 
was  admissible  under  paragraph  4483  of  the 
General  Statutes  of  1889.  Our  attention  Is 
not  called  to  any  law  requiring  any  such 
bo(A  to  be  kept.  It  was  suggested  on  the 
argnroent  that  by  section  67  of  chapter  2S 
of  the  OompUtid  Zawk  of  1S79  tbs  tma- 


urer  is  required  to  keep  Just  and  true  ac- 
counts of  the  receipts  and  expenditures  of 
his  office  In  a  book  or  books  for  that  pur- 
pose, and  that  section  156  of  the  tax  law 
makes  It  the  duty  of  the  auditor  and  at- 
torney general  to  prepare  and  transmit  to 
the  oonnty  clerk  general  forms  and  Instruc- 
tions. Our  attention  is  not  called  to  any 
Instmction  requiring  the  keeping  of  this 
stub  book,  nor  are  we  able  to  find,  either  in 
the  law  or  the  case  made  before  us,  any- 
thing Indicating  what  entries,  If  any,  should 
appear  in  the  stub  book.  We  cannot  take 
Judicial  notice  of  the  action  of  the  apditor 
and  attorney  general  under  this  section,  nor 
of  the  Instructions  they  may  have  Issued 
thereunder  to  county  clerks.  The  stub  book 
was  improperly  admitted  in  evidence.  As 
this  evidence  seems  to  have  been  mainly  re- 
lied on  by  the  plaintiff  to  show  the  time 
when  the  sale  certificate  was  in  fact  assign- 
ed, the  error  was  materlalt  and  compels  a 
reversal  of  the  case. 

3.  There  was  also  error  In  rendering  Judg- 
ment against  all  the  defendants,  except 
Thompson  and  Polk,  for  (700  damages  for 
the  use  and  occupaUon  of  the  land. 

The  finding  of  the  court  Is  that  Hannah 
B.  Hillyer  took  possession  of  the  land,  and 
held  it  until  her  death,  which  the  record 
shows  occurred  on  the  20th  ol^Aprit,  1887. 
The  defendants  against  whom  Judgment 
was  rendered  are  her  heirs.  The  mere  fact 
that  they  are  such  heirs  does  not  render 
them  personally  liable  for  her  debt,  and 
there  is  nothing  In  the  record  to  show  that 
they  have  received,  either  as  her  heirs  or 
otherwise,  the  proceeds  of  the  rents  and 
profits  of  the  land. 

Judgment  reversed  and  a  new  trial  or- 
dered. All  the  Justices  concurring. 


HILLTBR  et  aL  T.  DOUGLASS  et  aL 

(Supreme  Court  of  KansaB.    Nov.  9,  1S%.) 

LJKIT1.TI01T  or  AoTioNs  —  CHAnanre  Fobm  bt 
AMBNDUBNT—EjBOTHaHT— Liabilities 

OT  DBrSNOAHT. 

1.  On  March  11,  1884,  D.  commenced  an 
action  aRalQ9t  H.  to  quiet  bis  title  as  againat  a 
tax  deed  recorded  March  6,  18S0.  On  October 
13.  iS8S,Jar  aneement  of  the  parties,  the  form 
of  action  was  oianged  to  ejectment,  and  amend- 
ed oleadings  were  filed,  and  the  proceedings  there- 
after were  in  ejectment  Held,  that  this  did  not 
ODerate  as  a  dismissal  of  the  suit  to  quiet  title, 
and  the  commencement  of  an  action  in  ejectment, 
but  the  amended  pleadiUKS  related  back  to  the 
commencetrent  of  the  original  suit,  which  was 
broufibt  within  five  years,  and  in  prefer  time. 

2.  Where,  pending  an  action  involving  the 
title  to  real  estate,  and  damages  for  use  and  occu- 
nation  of  the  same,  the  principal  defendant  who 
claims  the  title  dies,  and  the  action  is  revived 
against  the  heirs,  bat  not  against  the  personal 
representative  of  the  deceased,  a  judgment  against 
such  heirs  for  damages  for  use  and  occupation 
during  the  lifetime  of  the  ancestor  cannot  be 
sustained. 

(Syllabus  by  tbs  Conrb) 
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Error  rrom  district  court,  Jefferson  county; 
Robert  Cnwler,  Judge. 

AcUon  of  ejectment  by  WlUard  R.  Doug- 
lass and  others  against  M.  P.  HUlyer,  admin- 
istrator, and  others.  Plaintiffs  bad  JuAg- 
ment,  and  defmdantt  bring  enor.  Blodlfled. 

Eeeler  ft  Wricb,  for  plalntUfi  la  error. 
John  O.  Douglaas,  for  defendants  in  oror. 

MARTIN,  0.  J.  1.  The  respectire  parties 
claim  tltie  under  tax  deeds.  Tb*  alleged 
title  of  the  plaintiffs  below,  who  are  defend- 
ants In  error,  was  based  upon  the  same  tax 
deed  as  that  In  the  case  of  Nolde  t.  Dong- 
lass  dust  decided)  42  Fee.  328,  and  the 
plalDtlflB  In  error,  who  were  defendants  be- 
low, relied  upon  a  compromise  tax  deed  In 
all  snbstantlal  respects  the  same  as  that  set 
op  by  the  plaintiffs  In  error  In  the  former 
case,  and  the  evidence  was  the  same  In  each 
case,  except  that  affecting  the  bar  of  the 
statute  of  limitations.  The  compnMn'lse  tax 
deed  was  dated  and  recorded  March  6,  1890. 
On  March  11,  1884,  the  <deif«ndBnta  In  error 
commenced  their  action  to  quiet  the  title  to 
the  N.  E.  %  section  fl,  township  10,  range 
17,  alleging  possession,  and  asking  an  ac- 
counting for  the  rents  and  profits  from 
•  March,  1S80,  up  to  March  1.  1884.  The  de- 
fendants below  answered  that  they  were 
tb«  owners  of  the  land,  and  In  po8sessi<Hi. 
The  plaintiffs  in  tb^  reply  denied  such  title 
and  possession.  Afterwards,  tm  October  13, 
1885,  by  agreement  of  parties.  It  was  ordered 
tlhat  amended  pleadings  be  filed  tnstanter, 
maldng  the  actt<ni  In  the  nature  of  ejectment 
tat  the  recovery  of  said  land,  and  liiat  each 
party  pay  his  and  her  own  costs  down  to 
date.  Amended  i^eadliMi^  were  afterwards 
filed,  In  which  the  plalDtlfls  below  prayed 
Judgment  for  the  recovery  of  the  possesaloh 
of  the  premises,  and  $3,000  for  use  and  oc- 
cupation. It  will  be  observed  that  the  action 
to  qnlet  title  was  commenced  within  the 
five  years  allowed  by  section  141  of  the  tar 
law.  but  it  Is  contended  by  the  plaintiffs  In 
error  that  the  proceedings  on  October  13, 
1885,  were  In  law  the  dismissal  of  the  suit 
to  quiet  title,  and  the  commencement  of  an 
action  in  ejectment,  and  that  the  latter  ac- 
tion came  too  late,  being  more  than  five 
years  after  the  recording  of  the  tax  deed. 
An  action  can  be  dismissed,  liowe«v'er,  only 
by  order  of  the  court  (Allen  v.  Dodsoo,  30 
Kan.  320,  325,  17  Pac.  667;  Shoe  Co.  v. 
Derse,  41  Kan.  150,  151,  21  Pac.  167);  while 
emended  pleadings  relate  to  the  time  of  the 
commencement  of  the  original  suit  (Ryan  v. 
Railway  Oo„  21  Kan.  368.  405;  Brown  v. 
Smelting  Co.,  32  Kan.  529,  4  Pac.  1013). 
Here  It  Is  tme  that  the  form  of  the  action 
was  changed  by  consent,  but  the  main  pur- 
pose of  the  litigation  was  to  test  the  validity 
of  the  respective  tax  titles  of  the  parties. 
They  agreed  upon  the  cliange  of  the  form 
of  the  action,  perhaps  In  order  to  settle  the 
title  hejooA  contnnreny,  unvexed  1^  the 


question  of  present  actual  possession.  Sndi 
being  the  case,  we  think  the  action  should 
be  deemed  as  commeooed  Marcta  11,  1884. 
wblcb  was  In  tim&  The  question  of  redemp- 
tl<m,  which  was  controlling  In  the  formor 
enae,  therefore,  does  net  edse  hoe;  bob  as 
k  was  adjudged  In  that  caae  that  the  tax 
tltie  of  the  platatlffk  bdow  was  valid,  aad 
ttiat  of  the  defendants  bekm  voldBbl€^  and 
the  Judgment  was  reversed  only  by  reason 
of  the  adndsskm  of  lno<mipetent  evidence  ts 
to  the  redemptien,  the  Jvdgment  of  the  court 
below  In  thfas  case  as  to  the  title  must  be 
held  correct. 

2.  Jodgment  was  ruidered,  bowercr.  In 
this  ease  in  favor  of  the  plaintiffs  below 
against  all  the  defendants  jointly  f<v  $150 
damages  for  use  and  occupation  fmn  the 
time  of  the  change  of  the  tana  of  action 
until  the  death  of  Hannah  E.  HlUyer,  April 
28,  1887.  Her  helm  were  made  parties.  Of 
course,  tbey  were  not  liable  for  damages  for 
use  and  occupation  dtirlag  the  life  of  their 
ancestor,  and  It  does  not  appear  tliat  the 
action  was  revived  against  M.  P.  HUlyer  as 
administrator,  although  it  was  revived 
against  the  beiis  of  said  Hannah  B.  Hlllyer. 
Including  ber  husband.  We  therefore  think 
that  the  judgment  for  damages  cannot  be 
sustatned.  The  Judgment  will  be  modified 
striking  out  the  allowance  for  damages;  In 
all  other  respects  tt  wiU  be  afflrmed.  All 
Justices  ooncnnlng. 


ELY  et  al.  T.  PINGRT. 
(Supreme  Court  of  Eansas.    Not.  9,  180S.) 

Pbiscipai,  and  Aobxt— Whebt  Rkution  Bxisis 

— MOKTOAOeS. 

1.  An  luveBttnent  company  holding  tiie  faodi 
of  E.  for  Inveetraeot,  took  a  mortgage  upon  land 
to  which  R.,  the  morteagor,  had  no  tilie.  and 
at  a  time  when  it  was  Id  the  open  po&eesalos  ef 
another.  When  the  loan  was  negotiated  the  In- 
Testment  company  knew  that  there  were  exist- 
ioE  incombrances  np<m  the  land,  and  that  the 
title  thereto  ^as  not  free  and  dear.  The  naort- 
Race  wag  taken  in  the  name  of  a  member  of  the 
investment  company,  but  was  immediately  trans- 
ferred  to  E.,  whose  money  had  been  used  in  mak- 
ine  the  loan.  Afterwards  P.,  the  actual  owner 
of  the  land,  conveyed  the  same  to  B.,  and  simul- 
taneously with  the  delivery  of  the  need  took  a 
niortcaee  from  R.  for  the  balance  of  the  purchase 
money,  but  the  mortgage  taken  by  the  compaay 
for  S.  was  olaced  on  record  before  the  porchase- 
money  mortRage  taken  by  P.  Held,  under  the 
evidence,  tiiat  the  investment  company  and  Its 
managing  members  were  the  asentt  of  G..  and 
that  he  is  bound  by  whet  they  knew  and  ahouM 
have  known  in  nwpect  to  the  title;  and  that, 
der  the  circnmstances  of  this  caae,  the  mortgage 
of  P.  is  pnramonnt  and  prior  to  that  of  E. 

2.  Ordinarily,  a  grantor  of  land,  who  abnnl- 
taneonaly  with  the  execution  of  the  eonv^'aore. 
takes  a  mortgage  fiom  the  grantee  for  the  bal- 
ance of  the  purchase  money,  is  not  required  to 
sea  rob  the  records  tor  incimbrances  snch 
erantee  while  he  was  a  strangv  to  the  title,  aad 
before  the  deed  of  the  grantor  was  executed. 

(Syllabus  by  the  Ourt.) 

Error  from  district  court;  Hloml  oonntr: 
John  T.  Bnrila;  ^dasu 
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Actkm  br  William  V.  Plngry  against 
Gwrge  H.  Ely  ana  oUwrs,  eacecntors.  Plain* 
tiff  had  Jndgmoit,  and  defendants  bring 
ror.  Afflrmed. 

Actton  to  foredoM  mortgages  and  to  de- 
termine the  prltolty  of  llena  on  a  tract  of 
land  altnate  In  the  conntlea  of  Anderson, 
FranUlD,  and  Miami  The  canse  iraa  tried 
by  the  court  wlthont  a  jniy,  and  the  ftdknr- 
Ing  findings  of  fkct  and  concUukHiB  of  law 
were  made  and  returned: 

"Findings  of  Fact. 

**a)  On  and  prior  to  March  19,  1SS9,  tbe 
phOntur,  Wm.  V.  Plngry,  was  the  ownw  and 
In  actual  poeseeaton  of  the  real  estate  de> 
scribed  in  plaintlfTs  petition,  being  610  acres 
of  real  estate  situated  In  Anderstm.  FrankUn, 
and  Miami  counties.  In  the  stats  of  Kansas, 
and  forming  one  body. 

"(2)  That  on  said  date  and  for  more  than 
a  year  prior  thereto  said  land  tnu  Incum- 
bered for  about  12.000.00. 

"(^  That  aa  Mandi  16,  1689,  at  Oreeley, 
Kansas,  the  plaintiff  - altered  Into  a  contract 
-with  the  dtfendant  Frank  S.  Rowlen  for  the 
sale  <rC  the  real  estate  described  tn  plain- 
tiff's petition,  which  contract  was  partly  In 
writing  and  partly  jmitoI.  A  copy  of  so 
much  of  said  contract  as  was  In  writing  Is 
attached  to  plaintiff 's  reply  to  the  answer  of 
the  defendant  Heman  Bty,  filed  in  this  casa 
That  by  the  terms  of  said  contract  the  plain- 
tiff agreed  to  sell  the  said  reel  estate  to 
said  Frank  S.  Rowloi  for  the  sum  of  f 8,000, 
to  be  paid  as  tbUowe.  to  wit:  f 2,000  incum- 
brances to  be  assumed  by  said  Rowlen;  $500 
to  be  allowed  said  Bowlen  1^  said  plaintiff 
for  the  nse  and  possession  of  said  land  for 
the  year  1888;  ^  to  be  allowed  said  Row- 
len as  expenses  fmr  bearing  some  supposed 
defect  In  the  title  to  a  part  of  said  land; 
gST^  to  be  aUowed  said  Bowlen  for  some 
accrued  Interest  on  the  sidd  Incumbrance; 
H50  cash,  and  the  balance  to  be  paid  ^,000 
In  one  year,  $1,000  In  two  years.  $1,000  in 
three  years,  $1,000  In  four  years,  $962.60  In 
fire  years,  which  snm  of  $4,902.90  was  to  be 
erldenced  Iqr  fire  promissory  notes  to  bear 
Interest  at  8  per  cent,  and  to  be  secured  by 
a  mortgage  upon  tbe  said  real  estate.  It 
was  further  agreed  that  a  deed  tot  said  real 
estate  slumld  be  executed  by  the  plaintiff 
and  bis  wife  to  said  Bowlen,  and  a  mortgage 
covering  the  same  land  should  be  ezecnted 
the  said  Bowlen  and  his  wife  to  the 
said  I^ngiy  to  eeoure  the  said  snm  of  $4,9^- 
fiO  so  evidenced  by  the  said  five  promissory 
notea;  that  the  said  deed,  mortgage,  and  the 
written  ctmtract  and  the  said  five  prom- 
issory notes  for  the  said  sum  of  $4,962.60 
should  be  deposited  In  the  bank  of  Qrw^, 
there  to  remain  until  the  -said  Bowlen  should 
make  the  cash  payment  <if  $460  to  said  ^Mak 
fm  irialntlfl,  when  the  said  deed  should  be 
ddtvered-to  said  Bowlen  and  said  mortgage 
and  the  Uto  notes  ihould  be  daUvwed  to 
•aid  rtngrj. 
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"(4)  Itie  said  written  c<mtmet  having  been 
signed  on  the  letfa  day  of  March.  1680.  late 
In  the  evening,  nothing  further  was  d<me  un- 
til Monday,  March  18,  1889,  When  a  deed 
was  prepared  tmai  the  said  ]Plngry  and  wife 
to  said  Frank  B.  Bowlen  ocoiv^ing  tb»  said 
real  estate^  and  a  mor^me  covering  the 
same  real  estate  fnnn  said  Bowlen  and  wlfo 
to  said  Plngry  to  secure  the  said  sum  of 
$4,962.50  BO  evldmced  by  the  said  five  prom- 
issory notes,  which  mortgage,  however, 
beam  date  March  16,  1888.  which  deed  and 
mortgage  were  duly  executed  and  acknowl- 
edged by  the  reepectlTe  partlee  on  March 
18, 1888.  33iat  after  the  -said  deed  and  mort- 
gage were  executed  and  acknowledged,  and 
on  ManA  18,  1888,  the  said  plalntlff  took 
the  said  deed  and  written  cmitriict,  and  one 
Horace  Grant,  the  notary  public  btfore 
whom  said  Instruments  were  acknowledged, 
to<4c  the  mortgage  and  notes,  to  the  said 
bank,  and  there  deposited  them  punnaant  to 
said  agreement.  Hie  said  deed  and  con- 
tract were  placed  by  said  mngry  In  an  en- 
velope, upon  which  were  written  Instruc- 
tions to  deliver  the  said  deed  to  said  Bow- 
l«a  upon  receipt  of  said  $460,  and  said  mort- 
gage and  notes  were  placed  In  a  separate 
mvelope.  with  Instructions  written  thereon 
to  Immediately  deliver  the  said  note  and 
mortgage  to  the  said  Plngry  when  the  said 
aum  of  $460  should  be  paid,  and  the  said 
deed  delivered  to  said  Rowlen.  That  at  the 
same  time  the  said  Plngry  Instmcted  the 
said  bank  to  f<»ward  the  said  mortgage  to 
the  reglstw  of  deeds  of  the  respective  coun- 
ties In  which  the  said  land  vna  situated, 
and  left  with  said  bank  the  necessary  mon- 
ey to  pay  for  recording  the  same. 

**(fS)  Tbat  on  Saturday  afternoon,  March  SO, 
1888,  the  said  Frank  B.  Bowlen  went  to  said 
bank,  and  paid  the  said  sum  of  $450  to  the 
said  bank  for  the  use  of  the  said  W.  V.  Pln- 
gry, and  the  said  tmnk  then  and  there  de- 
livered to  bim  the  said  deed  from  said  Pln- 
gry. and  placed  the  said  $450  to  the  credit 
of  said  Pingty,  the  eald  Plngir  afterwards 
receiving  said  money  in  full. 

That  after  receiving  the  eald  deed  the 
said  Frank  B.  Bowlw  caused  the  same  to 
be  recorded  In  the  office  of  the  register  of 
deeds  of  Anderson  county  on  April  1,  1880, 
and  In  the  office  of  the  register  of  deeds  of 
Franklin  county  on  April  6,  1888,  and  In 
the  office  of  the  register  of  deeds  of  Miami 
county  May  1,  1889. 

"(7)  The  said  mortgage  from  said  Bowlen 
to  said  Plngry  was  placed  tn  the  United, 
States  mall  by  the  said  bank  at  Greeley, 
Anderson  county,  Kansaa,  some  time  be- 
tween Saturday  evening,  MarCh  80, 1888,  and 
Tuesday,  April  2,  1888,  duly  addressed  te 
the  register  of  deeds  of  Andwson  coun^, 
at  Gamett,  Anderson  county,  Kansas,  and 
was  filed  fbr  record  In  said  triDce  on  April 
2,  1888,  at  3  o'clodc  p.  m.,  and  was  then  by 
said  register  returned  to  said  bank,  and  by 
the  bank  forwarded  to  the  iv^Mer  of  deeds 
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of  Franklin  county,  where  it  was  filed  for 
record  April  17, 1889,  and  was  then  returned 
by  each  register  to  said  Mnk,  and  by  It  fdr- 
warded  to  the  reelster  ot  deeds  of  Miami 
county,  where  it  was  filed  on  April  19,  1889, 
the  said  mail  being  the  usual  and  ordinary 
method  of  transmitUng  such  Instromeots 
from  Greeley. 

"(8)  That  prior  to  March  16, 1889,  the  said 
PIngry  had  rented  the  said  land  to  one  G. 
Bishop,  a  single  man,  who  had  been  a  mem- 
ber of  said  Plngry's  family  from  childhood; 
and  bad  prior  thereto  recdred  from  said 
Bishop  the  rent  for  one  year,  there  being  no 
definite  agreement  as  to  the  length  of  time 
such  lease  should  continue.  That  said  Bish- 
op, about  March  20.  1889,  re-leased  about 
one-third  of  said  place  to  one  Onmming?, 
who  moved  Into  the  faonse  previously  occu- 
pied by  said  PIngry  and  family,  and  has 
ever  since  resided  thereon,  the  said  Bishop 
boarding  in  his  Camily. 

"(9)  The  said  PIngry,  on  March  10,  1889, 
moved  from  said  farm,  and  with  his  family 
removed  to  the  state  of  Galifomla,  where 
they  have  since  resided;  he  having  prior 
thCTeto  informed  his  tenant,  Mr.  Bishop, 
that  he  had  sold  bis  farm  to  Mr.  Bowlen. 

"(10)  That  some  time  during  the  month  of 
March,  18891,  the  said  F.  S.  Kowlen  applied 
to  the  Investment  Banldng  Company  of  To- 
peka  for  a  loan  of  $6,000,  to  be  secured  by 
mortgage  upon  the  real  estate  described  in 
idahitUTfl  petition.  That  on  March  15,  1B89, 
Mr.  A.  T.  Daniels,  the  secretary  of  said  com- 
pany, went  to  Greeley,  Anderson  county, 
Kansas,  and  to  the  said  tana  of  plaintiff.  In 
company  with  said  Rowleu,  to  examine  the 
said  land  for  said  company.  That  he  made 
the  examination,  and  returned  to  T(q>duL 

"(11)  On  March  27,  1889,  the  said  Rowlen 
made  a  written  application  to  said  company, 
In  regular  form,  for  the  said  loan  of  9^.000 
upon  the  said  real  estate  In  controversy,  stat- 
ing In  said  application,  among  other  tbii^ 
that  he  mu  the  owtKx  of  said  land,  free  from 
Incumbrance;  and  on  the  same  day  exe- 
cuted this  bond  for  $6,000  to  J.  N.  Strldtler, 
cashier  for  said  company,  aifd  also  made,  exe- 
cuted, and  acknowledged,  together  with  his 
wife,  a  real-estate  mortgage  to  secure  the  said 
loan  upon  the  real  estate  In  question.  That 
on  the  28th  day  of  March,  1889,  the  said  Row- 
len delivered  the  said  bond  and  mortgage  to 
the  said  company,  and  received  from  them 
the  consideration  for  the  same.  The  said 
bond  and  mortgage  bore  date  March  1, 1889. 

"a2)  That  on  the  27th  day  of  March,  1689, 
when  the  said  Investment  company  accepted 
the  said  bond  and  mortgage  from  the  said 
Rowlen,  and  paid  the  consideration  therefor, 
he  re]^«sented  to  them  that  he  was  the  own- 
er of  the  said  real  estate  so  conveyed  by  said 
mortgage.  That  the  same  was  incumbered, 
but  of  the  exact  amount  of  said  Incumbrance 
be  did  not  inform  said  company,  nor  did  it 
know,  except  that  said  Rowlen  stated  that 
•odi  Incumbranea  did  not  exceed  $2,(N>0.  The 


said  Rowlen  agreed,  however,  with  said 
company  that  he  would  pay  off  said  Incum- 
branoe,  and  make  the  satd  company's  mort- 
gage a  first  lien  upon  the  said  land.  The 
said  company,  wh^  It  accepted  the  said  bond 
and  mortgage  ^m  the  said  Rowl^  and 
paid  the  consldentlon  therefor,  had  no  ab- 
stract of  titie  for  said  real  estate,  or  any  part 
thereof,  and  had  never  Inspected  the  records 
In  the  (^ces  of  the  registers  of  deeds  In  the 
respective  counties  In  which  said  land  was 
located  to  ascertain  the  condition  of  the  title 
to  said  land,  but  relied  entirely  upon  the 
Btat^ent  of  said  Rowlen  that  be  was  the 
owner  of  the  said  real  estate,  and  would  pay 
off  such  incumbrances  as  were  then  t^n  said 
land.  The  said  company  had  no  actual  no- 
tice or  knowledge  of  Mr.  Plngry's  rights  to 
said  real  estate  wbm  It  accq»ted  mch  bond 
and  mortgages. 

"(13)  Prior  to  March  18,  1889,  the  said  hi- 
vestment  company  had  been  n^tlatlng  with 
the  defendant  Heman  Ely  tor  the  sale  of 
another  $6,000  bond  and  mortgage,  and  od 
March  16, 1889.  the  said  Ely  remitted  to  said 
banking  company  his  draft  on  Kew  Torfc  for 
$6,021.  being  the  face  ot  such  other  bond 
with  Interest  from  March  1, 1889,  to  purchase 
such  other  bond  and  mortgage,  which  was 
never  sent  to  him.  The  said  mon^  was  re- 
ceived by  said  company  cm  March  18th,  and 
placed  to  the  credit  of  Mr.  Ely  upon  the  books 
of  the  company  on  March  20, 1889.  That  od 
March  28,  1880,  the  said  company,  upon  tbe 
receipt  by  It  of  the  $6,000  bond  and  mortgajre 
from  said  Frank  8.  Rowlen,  Immediately  in- 
dorsed said  bond  to  the  said  Honan  EI7 
without  recourse,  and  without  knowledge  od 
the  part  of  said  Ely  of  the  exlatMice  of  said 
note  and  mortgage,  and  duly  assigned  the 
said  mortgage  to  said  Ely,  and  March  29. 
1880.  mailed  the  said  bond  and  the  said  ap- 
pUcatitm  of  Rowlen  fbr  said  loan  to  tlie  said 
Ely,  at  his  home  In  Elyrla,  Ohio,  and  on  tbe 
same  day  sent  the  said  mortgage  properly 
assigned  to  said  Ely,  to  the  register  ot  deeds 
of  Anderson  coun^.  Kansas,  and  on  the  same 
day  charged  the  said  Ely  upon  tbe  books  of 
the  company,  to  wit,  $6,021,  and  informed 
said  Ely  b;  letter  accompanying  said  bond 
that  a  mortgage  of  even  date  would  fOUow 
as  soon  as  recorded. 

"(14)  The  said  mortgage,  with  the  aarign- 
ment  tha«on  to  said  Ely,  was  filed  for  record 
In  the  office  of  the  register  of  deeds  of  An- 
derson coun^,  Kansas,  on  March  29.  1S89, 
and  in  the  office  ot  the  register  of  deeds  of 
Miami  couh^,  Kansas,  April  3,  1889,  and  In 
the  office  of  the  regtsto'  of  deeds  of  Franklin 
county,  Kansaa,  April  6,  1889.  The  said  as- 
signment was  not  acknowledged. 

"(16)  Tbe  said  Heman  Ely  rec^ved  the  said 
bond  on  or  before  April  2, 1889,  and  executed 
a  written  receipt  for  the  same  to  said  com- 
pany under  date  April  2,  1880.  which  receipt, 
and  the  letter  accompanying  It.  are  In  words 
and  figures  as  follows: 

"'Elyria.  Ohio,  Apr.  2nd.  ia8ft  Received 
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of  the  InTCgtment  Banking  Company  of  To- 
p^a,  Kansas,  papers  as  follows:  In  loan  No. 
652,  1st  note,  with  coupons  attadwd;  second 
tDBoniice  policy.   Beman  Ely.' 

•«  •Office  of  Hejun  BIy.  Blyrla,  Ohlo» 
Apr.  2, 1888.  Hie  Investment  Banking  Com- 
pany, Topeka,  ECansas— Gents:  Yom-  favor 
of  March  2&tb,  with  stated  laclosares,  was 
duly  received,  and  I  Inclose  herewith  my 
receipt  for— 1.  Note  of  Frank  S.  Rowlen  on 
March  Ist,  |6,000.00.  2.  Insurance  policy.  I 
thank  yon  and  yonr  Mr.  Pounds  for  the  care 
you  have  taken  in  placing  this  loan,  which 
appears  to  me  to  be  In  all  respects  first  dass, 
and  hope  It  will  prove  so.    Heman  Ely. 

"  *P.  S.  I  return,  as  requested,  the  appli- 
cation of  Fiank  S.  Rowlen,  received  from  you 
In  your  letter  of  March  IGth.* 

"(16)  The  said  mortgage,  after  Its  record, 
was  forwarded  to  the  said  EUy  on  April  8, 
1SS9,  and  received  by  him  on  or  before 
April  10,  1888. 

"(17)  The  said  Heman  Ely  Is  now  and  was 
then  living  at  Elyrla,  Ohio,  and  has  never 
been  In  Kansas,  and  had  no  actual  knowl- 
edge of  the  real  estate  in  question,  or  of  the 
condition  of  the  title  thereto,  except  such 
knowledge  as  he  ascertained  through  the 
said  tbe  Inveetmait  Banking  Company  and 
tlirough  L.  H.  Pounds,  Its  vice  president,  and 
the  said  written  application  of  said  Rowlen, 
sworn  to  by  him.  He  had  no  knowledge  of 
the  value  of  said  real  ^tate,  except  tbe  ap- 
praisement by  two  men  in  said  application 
of  ¥18,000,  but  relied  solely  for  the  safety  of 
his  investment  upon  the  judgment  of  said 
Investment  Banking  Company  and  said  L.  H. 
Ponnds,  its  vice  president,  with  whran  he  had 
been  acquainted  for  many  years,  and  who, 
aa  or  about  March  1,  1889,  had  made  him  a 
personal  visit,  with  a  view  to  induce  him  to 
Invest  some  money  in  loans  negotiated 
■aid  company. 

■Hlfi)  At  the  time  the  plalntUT  executed  and 
delivei«d  his  said  deed  to  said  Rowlen  he  had 
no  actual  notice  or  knowledge  of  the  mort- 
gage made  to  said  J.  N.  Strickler  tor  said  In- 
vestment Banking  Company. 

**(19)  Tbe  said  Frank  8.  Rowlen  was  never 
In  possession  of  tbe  real  estate  in  question, 
and  never  exercised  any  acts  of  ownership 
over  the  same,  excc{>t  to  execute  said  $6,000 
mortgage  thereon.  That  said  mortgage  of 
Frank  S.  Bowlen  and  wife  to  plaintifT, 
Wm.  V.  Plngry,  contained  an  exception  of 
certain  mortgages,  and  In  a  part  of  said  ex- 
ception there  were  Interilneations,  aiul  a  part 
of  said  Intetllneatton  was  again  written  over; 
and  said  mortgage  was  erroneously  recorded 
by  the  rasters  of  deeds  of  Anderson  and 
Franklin  counties,  at  the  times  aforesaid,  as 
excepting  a  mortgage  of  96,(XX),  and  was  cor^ 
rectly  recorded  bj  the  register  of  deeds  of 
Miami  county  as  excepting  a  mortgage  of 
91,500,  and  not  of  $6,000;  and  such  records 
have  so  remained  ever  since. 

"(20)  At  the  time  of  the  bringing  of  this 
salt  there  was  due  and  owing  to  tlie  defend- 


ant William  Drake  from  W.  V.  Plngry,  upon 
his  note,  $500  and  Interest;  there  was  due 
and  owing  tbe  plaintiff  from  Frank  S.  Row- 
len the  sum  of  $4,902.50  and  interest;  there 
was  due  and  owing  tbe  defendant  Heman 
Ely  from  tbe  said  Frank  S.  Rowlen  the  sum 
of  $6,000  uid  interest;  there  was  due  to  the 
Western  Secnrity  Company  $10  and  interest" 

"Conclusions  of  Law. 

"(1)  This  said  claim  of  $500  and  interest 
due  to  said  defendant  William  Drake  on  the 
note  and  mortgage  set  out  In  his  answer  Is 
a  first  Hen  on  so  much  of  the  land  described 
and  embraced  in  said  $500  mortgage. 

"(2)  That  the  claim  of  $10  and  the  Interest 
thereon  to  the  Western  Security  Company  on 
the.  $50  note  and  mortgage  set  out  in  the  an- 
swer of  said  Western  Secnrity  Company  is  a 
second  lien  tm  so  much  of  the  lands  described 
in  plalntlfirs  petition  as  are  described  In  tbe 
answer  of  said  Western  Security  Company. 

"(3)  That  the  claim  of  the  plaintiff,  Wil- 
liam y.  Plngry,  against  defendant  Frank  S. 
Bowlen  for  $4,962Ji0,  and  the  interest  there- 
on, due  on  tbe  five  promissory  notes  and  mort- 
gage set  out  in  the  plaintiff's  amended  peti- 
tion. Is  a  first  lien  on  all  the  lands  described 
in  said  plaintiff's  petition,  except  the  said 
claim  of  $600  and  interest,  above  referred  to, 
and  the  said  claim  of  $10  and  interest,  above 
referred  to. 

"(4)  That  the  claim  of  the  defendant  He- 
man  Ely  against  defendant  Frank  S.  Rowlen 
for  $6,000  and  intwest  thereon  due  on  the 
$6,000  bond  and  mortgage  set  out  in  the 
answer  of  the  said  defendant  Heman  Ely  is 
a  lien  on  all  the  lands  described  in  the  plain- 
tiff's  petition,  but  is  subject  to  and  Infttlor 
to  the  Uen  of  the  said  plaintiff,  WHUam  T. 
Plngry.  for  $4,962.50." 

Judgment  was  accordingly  r«idered,  and 
Heman  Ely  duly  excepted,  and  brought  the 
case  here  for  review.  Heman  Ely  having 
since  died,  the  iwoceedtng  In  error  was  re- 
vived in  the  name  of  his  encotora. 

A.  Bergen,  for  idaintUBi  in  error.  Uechem 
&  Smart,  for  defendant  In  wror. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  controversy  in  this  case  is  as  to  the  rela- 
tive iHlorily  of  two  mcntgagea  upon  a  ringle 
tract  of  land  situated  in  three  counties.  One 
of  them  belongs  to  Plngry,  who  conveyed  the 
land  to  Rowlen,  and  simultaneously  with  the 
delivery  of  the  deed  Rowlen  delivered  to 
Plngry  a  mortgage  upon  the  same  land  for 
a  part  of  the  purchase  mwey.  The  other 
is  the  Ely  mortgage,  which  was  executed  and 
delivered  by  Bowlen  Iwfore  Plngry  conveyed 
tbe  land  to  him,  and  before  he  had  any  title 
thereto.  The  land  was  conveyed  from  Plngry 
to  Rowlen  on  March  SO,  1889,  and  the  mcHt- 
gage  to  Plngry  was  delivoed  at  the  same 
time.  The  Ely  mortgage  was  recorded  in  An- 
derson county,  where  a  portion  of  the  land 
was  situated^  on  March  29,  1889,  which  was 
(me  day  before  any  title  bad  verted  In  Bew- 
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lea.  Ely  daiiDB  prlffllty  by  vlrtae  of  tb» 
prior  recording  of  hla  mortgage  In  the  Eeveral 
counties  In  which  the  land  was  situated,  while 
Pingry  claims  that  he  was'  not  bonnd  to 
search  the  records  for  conveyaaces  made  by 
his  grantee  tiefore  the  ^ecutlwi  of  his  deed, 
and  while  the  grantee  was  a  stranger  to  tb» 
title.  He  also  Insists  that  the  Investment  & 
Banking  Company,  whose  officers  negotiated 
the  loan  with  Rowlen,  had  knowledge  of  the 
record  title,  and  that  sach  knowledge  as'  they 
possessed  must  be  imputed  to  BIy,  for  whon 
they  acted.  After  the  land  was  actually  coo* 
veyed  to  Rowlen,  the  first  mortgage  to  be  re- 
corded was  that  given  to  PIngry  for  the  pnr- 
ehase  money,  which  was  filed  for  record  in 
Anderson  coanty  on  April  2d.  The  Ely  mort- 
gage was  filed  for  record  In  Miami  county  on 
April  3d,  when  the  records  of  that  comity 
showed  the  title  to  be  in  PIngry.  It  was 
filed  for  record  In  Franklin  county  on  April 
6th,  when  the  reccmls  of  that  county  Indicated 
tiiat  the  title  was  In  PIngry.  Itie  PIngry 
mortgage,  however,  was  not  recorded  in 
Franklin  connty  mittl  April  17th,  nor  In 
Miami  coanty  until  April  Wtii.  Rowlen  had 
neither  a  legal  nor  equitable  title  to  the  Umd 
at  the  time  the  Bly  mortgage  was  executed 
and  delivered,  and  he  had  not  even  possession 
upon  which  to  base  a  right  to  mortgage.  Hie 
possesion  remained  In  Pingry  until  the  deed 
was  delivered,  and,  as  Rowlen  bad  no  posses- 
sion, noc  any  vestige  of  title,  the  mortgage 
which  he  made  could  not  attach  before  the 
conv^ance  by  Pingry  to  him.  It  would  seem 
that  the  priority  of  the  recwtl  of  the  Ely 
mortgage  could  not  avail  aa  notice  to  Pingry 
of  Its  existence.  In  sudi  a  case  it  has  been 
held  that:  "A  vendor  of  real  estate  has  no 
occasion  to  examine  the  records  for  incum- 
brances created  prior  to  his  c(mveyance.  He 
has  the  power  to  protect  himself  by  a  quali- 
fied or  conditional  transftf,  or  by  any  legal 
nmde  of  creating  a  lien  to  secure  himself  for 
impald  purchase  money.  When  be  conveys, 
and  Instantly  takes  a  reconveyance  as  such 
secority,  no  authority  Is  needed  to  demonstrate 
the  gross  injusttoe  of  permitting  a  prior  mort- 
gage from  Intervening  to  his  prejudice."  Du- 
Mnbory  t.  Hulbert,  59  Y;  611.  In  Scfaoch 
BtPdsall,  48  Mbm.  441.  51  N.  W.  382,  a 
somenvtiait  similar  case,  it  was  said  that  the 
"grantcnr  wa*  not  bound  to  search  for  convey- 
ances made  by  bis  grantee  while  the  iatter 
was  a  stranger  to  the  title,  and  before  the  eac- 
ecutl<m  of  his  deed;  and  the  defendant  whose 
mortgage  was  recorded  before  plaintiff's  con- 
veyance was  not  a  subsequent  bona  fide  mort- 
gagor within  the  meaning  fif  the  reccHiIlQg 
acts."  See.  also,  Tort  v.  Funk,  68  Ma  IS; 
Ford  V.  Church  Soc,  120  Mo.  408,  26  S.  W. 
894;  Boyd  v.  Mundorf,  30  N.  J.  Eq.  546; 
Hefrron  v.  Flanigan,  37  Mich.  274;  Tmst  Co. 
V.  Maltby.  8  Paige,  361;  Gould  v.  Wise  (CaL) 
32  Pac.  576;  1  Jones,  Mortg.  S  568;  1  Devi. 
Deeds,  S  724.  Apart  from  this  consideratlMi, 
ttw  facts  of  tbe  case  and  findings  of  the  Mai 
flowt  In  req;>ect  to  Qie  relatlom  exisUiic  be- 


tween Ely  and  tbe  Dnrestintttt  BanUng  Ooa- 
pRUj  and  Its  managing  members  require  an 
affirmance  of  the  jndgmeuL  It  la,  in  effect, 
found  that  tbe  members-  of  Uw  conqiany.  in 
making  tbe  loan;  were  tts  agtots-  of  Ely, 
and  that  he  is  chai^eaUe  with  the  notice 
which  they  had,  and  is  bonnd  by  what  they 
knew  or  should  have  kmwn.  Potmds,  tb^ 
vice  president  of  the  cranpany,  had  been  m- 
qnainted  witb  E3y  for  many  years,  and  bad 
made  him  a  vtstt  shortly  before  the  making 
of  the  loon,  witb  a  view  of  lodneing  Ely  to 
allow  the  company  to  Invest  fais  money  in 
Kansas  secnritles.  In  aecordance  with  ar- 
rangements tben  mad^  Bly  forwarded  money, 
to  them  for  investment,  and  it  was  this  money 
which  was  loaned  by  the  company  to  Bovl^ 
It  is  true  that  the  mortf;a«e  first  considered 
was  not  the  one  which  was  finally  accepted, 
but  it  was  made  by  tbe  same  nui,  and  cot- 
ered  much  of  the  same  land;  and  It  further 
appears  that  in  making  the  Investment  la 
botii  Instances  Ely  relied  upon  the  dlsoretion 
and  Judgment  of  the  members  of  the  ohb- 
pany,  and  espednlly  Pounds,  its  vice  presi- 
dent and  active  official.  Bly  resided  in  Ohio, 
and  had  no  knowledge  In  regard  to  tbe  Pio- 
gry  land,  or  the  title  thneto,  exc^t  what  was 
obtained  through  the  company.  Hie  money 
was  forwarded  by  Ely  on  March  IS,  IS^O. 
and  was  received  by  the  company  two  days 
later.  Although  tbe  loan  first  conddered  was 
not  made,  the  money  was  allowed  to  remain 
with  the  company  until  It  was  Invested  In  tbe 
Rowlen  mort»;age  on  March  2Sth.  When  tbe 
money  was  received  It  was  credited  to  Kly 
on  tbe  books  of  the  company,  and  when  the 
Bowlcn  note  and  mortgage  were  taken,  on 
March  28th,  they  were  at  once  transferred  to 
Ely,  and  he  was  charged  upon  the  books  oi 
tbe  company  with  the  note  and  mortgage. 
The  note  and  other  papera  were  forwanled 
to  Ely  on  March  29th,  and  the  acknowledg- 
ment ot  the  receipt  at  tbe  same  on  April  2A 
Indicates  ttie  relattons  which  existed  betweoi 
talm  and  the  members  of  the  company.  He 
said:  "I  thank  you  and  your  Mr.  Poaods  for 
the  care  you  hare  taken  in  placing  this  loan, 
which  appears  to  me  to  be  in  all  respects  first 
class,  and  hope  It  will  prove  so."  It  thore- 
fore  appeaia  that  Ely  fumlabed  tbe  money  to 
the  company  for  Investment;  that  he  deirend- 
ed  on  tbe  members  of  the  company  for  the 
safety  of  his  investment,  and  trusted  to  tbeu 
to  place  the  loan  whlcb  was  made.  By  their 
action  Ely  became  the  owner  of  tbe  Rowlen 
note  and  mortgage  on  March  28,  1889,  and, 
instead  of  repudiating  their  action,  his  subse- 
quent conduct  has  beoi  rather  to  ratify  and 
adopt  it  as  his  own.  Aa  tb^  were  agents  of 
bis  in  the  transaction,  be  is  held  to  know 
wbat  th^  knew,  and  what  tbey  would  have 
learned  by  a  reasMnble  Inquiry  and  lavesti- 
gatlon.  AlthoQgh  Rowlen  told  Lbem  that  he 
owned  the  land,  no  abstract  of  title  was  fur- 
nished, nor  did  they  make  an  examination  of 
tbe  public  records  to  aecwtaln  the  condition 
of  tbe  tttle.   One  of  tbe  managiiig  monben 
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of  tbe  compai^  vtetted  tbe  land,  and  discov- 
ered that  It  was  occopled  by  and  in  possession 
0f  another.  At  tbe  time  the  loan  was  nego- 
tiated. Kowlen  nottfled  them  that  there  was 
an  iBcnmbraoce  upon  tlie  land,  but  they  left 
tt  to  him  to  discharge  that  Incambraoce. 
They  therefore  knew  that  the  mortgage  taken 
was  not  a  first  mortgage,  and,  baring  actual 
knowledge  that  the  land  was  Incmubered, 
prudence  required  that  they  should  follow  op 
tbe  clew,  and  ascertain  fnnn  theme  in  posses- 
sion and  the  records  what  was  the  trae  state 
of  the  title.  If  they  had  done  so,  they  would 
hare  found  that  Plngry  was  the  absolute 
owner  of  tbe  land,  and  In  possession  of  tbe 
same,  and  that  Rowlen  had  no  title  which  be 
could  incumber  or  convey.  EUy,  therefore, 
did  not  part  with  bis  money  on  the  faith  of 
the  record;  and,  so  far  as  the  recording  goes, 
he  does  not  occupy  the  position,  nor  is  he  en- 
titled to  the  protectlcHi,  of  an  Innocent  and 
bona  fide  purchaser  or  holder.  Mitchell  v. 
Aten,  37  Kan.  33,  14  Pac  40T.  See,  also, 
School  Dlst  V.  Taylor,  19  Kan.  287;  Greer  t. 
Higgina,  20  Kan.  420;  Dosenbory  t.  Hulbert, 
Bupra.  As  Eily  cannot  be  regarded  as  the 
bona  fide  purchaser  of  a  mortgage  executed 
by  one  holding  the  record  title  or  mortgage 
Interest,  tbe  prlnciplea  which  be  Invokes 
and  the  cases  which  be  cites  are  not  appli- 
cable. If  the  company  bad  taken  and  held 
tbe  mortgage,  tbe  managing  members  there- 
of could  not  hare  claimed  to  bare  been  with- 
out notice  In  regard  to  the  title,  nor  bare 
claimed  any  benefit  on  account  of  the  prior 
recording  of  the  Rowlen  mortgage;  and 
Ely,  for  whom  they  were  acting,  occupies 
no  better  position.  When  he  acquired  the 
mortgage,  Pingry  was  tbe  actual  and  ap- 
parent owner  of  the  land,  and  Ely  could 
not  and  did  not  therefore  part  with  his 
money  on  the  faith  of  a  title  In  Rowlen. 
We  think  the  testimony  is  sufficient  to  sus- 
tain the  findings  of  the  court,  and  that  they 
sopped  the  judgment  which  the  court  ren- 
dered. Tbe  questions  raised  upon  the  plead- 
ings aiMl  upon  the  admission  of  testimony 
are  not  such  as  to  require  special  comment. 
JodKment  affirmed.  AU  the  justices  con- 
CDRins. 


PACKARD  V.  PACKABD. 

(SfSWOM  Court  of  Kansai.  Not.  8,  1885.) 
BBO(mi>~AiMXi>KHNT  or  Jomcux  XbiTRT— Dn- 
Hieau.  OF  Appbal 
Where  on  «  motion  to  correct  a  Journal 
entry  so  as  to  inclade,  as  and  for  alimony,  cer- 
tain lands  alleged  to  have  been  erroneously  omit- 
ted therefrom,  and  the  amount  or  value  in  con- 
troveray  does  not  in  auy  way  appear  ia  the  pro- 
ceeding la  error  in  tliis  court,  and  there  is  no  cer- 
tificate of  the  judge  abowing  that  the  case  be- 
tones  to  one  of  the  ereeptea  classes  mentioned 
in  Bection  542a.  Code  Civ.  Prop.  (Gen.  St  1889, 
par.  4642),  the  caae  must  be  dismissed. 

(Syllabns  by  the  Court) 

Error  tiom  district  csnrt,  Dlcklnsui  conn- 
igi  M.Jk  Nkiu)lBOii>  Jndga 


Bin  by  Alice  B.  Packard  against  Augustus 
Packard  for  divorce;  Prom  an  ordw  orer- 
mllng  a  motton  to  correct  a  Joomal  sntry, 
plaintiff  brln^  error.  Dismissed. 

John  W.  Day  and  Francis  a  Downey,  foe 
plaintlir  In  errw.  Stambaugh,  Hurd  ^ 
Dewey,  tor  defendant  In  ettor. 

MARTIN.  0.  J.  At  Febmary  term,  1884^ 
the  plaintiff  In  error  obtained  a  decree  of 
divorce,  for  the  custody  of  children,  and  for 
alimony,  against  the  defendant  In  error. 
This  court  affirmed  the  judgment  as  to  the 
divorce  and  the  custody  of  children,  bat  re- 
versed it  as  to  alimony,  and  remanded  the 
case  for  a  new  trial  on  tbe  question  of  ali- 
mony alone.  34  Kan.  53,  7  Pac.  628.  At 
an  adjournment  of  February  term,  1886,  and 
on  April  2d  of  that  year,  tbe  case  was  again 
tried,  and  certain  lands  were  set  apart  to  the 
I^lntiff  as  and  for  alimony.  Nothing  fur- 
ther appears  to  have  been  done  In  court  un- 
til January  29,  1891,  when  the  plaintifif  ap- 
peared by  counsel,  and  filed  a  motion  for 
the  correction  of  the  Journal  entry  of  the 
Judgment  as  to  alimony,  on  the  ground  that 
said  entry  did  not  conform  to  the  actual 
Judgment  rendered,  but  that  certain  of  the 
lands  decreed  to  her  as  alimony  were  omit- 
ted from  the  Journal  entry,  and  tliat  certain 
other  lands  not  decreed  to  her  were  included 
therein,  the  motion  particularly  describing 
all  the  tracts  and  lots  of  ground.  On  May  27, 
1891,  at  May  term,  said  motion  was  present- 
ed for  hearing,  and  the  plaintiff  in  support 
thereof  offered  to  Introduce  evidence  to 
which  the  defendant  objected,  and  tbe  ob- 
jection was  sustained  and  tbe  motion  dis- 
missed at  the  plaintiff's  costs.  The  particu- 
lar grounds  of  objection  and  for  the  dis- 
missal do  not  appear  In  the  record,  but  on 
tbe  argument  of  the  case  here  uptm  a  pro- 
ceeding In  error  it  seems  to  be  conceded  that 
the  court  held  the  motion  came  too  late. 
See  Code  Civ.  Proc.  8S  568,  569,  575.  The 
plaintiff  in  error  contends  that  these  sectItHi» 
are  only  applicable  when  a  reversal  or  modi- 
fication of  a  judgment  or  order  Is  sought, 
citing  in  support  thereof  ToMe  v.  Gommtn- 
slooers,  20  K&o.  14, 17^  while  in  this  proceed- 
ing It  was  only  aaked  that  tbe  Jonmal  entry 
of  the  Judgment  be  made  to  conform  to  that 
which  was  actually  rendered,  and  that  the 
power  to  grant  such  relief  Is  Inherent  and 
continuing  In  the  court,  and  this  position  is 
ably  presented  by  counsel.  But  the  defend- 
ant in  error  filed  a  motion  to  dismiss  on 
several  grounds,  one  of  them  being  that  tbe 
Judge  did  not  certify  that  tbe  case  belonged 
to  one  of  the  excepted  classes,  as  provided 
by  section  542a  of  tbe  Code  of  Civil  Pro- 
cedure. Tbe  record  does  not  anywhere  dis- 
close tbe  value  of  the  property  to  be  $100  or 
more,  nor  Is  such  fact  otherwise  shown,  and 
there  is  no  certificate  that  tbe  case  come» 
wltbln  any  of  the  excepted  classes.  Coal  Co. 
T.  Barber,  47  EUl  29^  33. 27  Fae.  114;  Loom- 
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Is  T.  Bass,  48  Ean.  23,  28  Pac.  1012;  Skolnv. 
Limerick.  60  Kan.  466.  SI  Pac.  1061.  The 
case  mast  therefore  be  dismissed.  All  the 
JubUcm  coociuxliis. 


CITY  OF  ERIE  t.  PHELPS. 
fSuoreme  Court  of  Kansas.    Not.  9,  189S.) 

ESTOPPBL— DeTBOTITB    CiTT    StRBBTS —  LlABILITT 
VOB  iHJCiniES — NOTIOB — HUFFIOIBNGT 
0»  EVIDEXCE. 

1.  Where  an  action  is  be^n  agaiDst  a  dty. 
and  it  is  desciibed  in  the  petition  as  a  municipal 
corooratioa  organized  under  the  laws  of  the 
state,  and  the  officers  of  the  dtj,  in  response  to 
the  summons,  make  a  general  appearance  for  the 
city,  and  ask  for  aflSrmatiTe  relief,  It  cannot 
afterwards  deny  its  corporate  existence,  and  proof 
of  the  same  by  the  plaintiff  is  unnecessary. 

2.  Ordinarily,  a  notice  to  the  city  marshal  of 
a  city  of  the  third  class  of  a  defect  to  a  street 
would  not  be  regarded  as  notice  to  the  dty,  but 
where  the  dty  marslial  is  also  acting  as  street 
commissioner,  and  Is  directed  by  the  mayor  to 
look  after  the  streets,  and  keep  them  in  good 
condition,  an  instruction  that  the  notice  to  such 
officer  was  notice  to  the  dty  cannot  be  regarded 
as  Dreiudidal  error. 

3.  Upon  examination  the  testimony  Is  h«ld 
to  be  snffident  to  sustain  the  Teidict  ud  judg- 
ment. 

(SyllaboB  hr  the  Gonrt.) 

Error  from  district  coart,  Crawford  ccnmty; 
J.  S.  West,  Judge. 

Action  by  O.  J.  Phelps,  administrator  of 
the  estate  of  DavkL  Wilson,  deceased,  agalxist 
the  city  of  Brie.  There  was  Jodgmoit  for 
plaintiff,  and  d^radant  brings  error.  Af- 
firmed. 

L.  P.  Bager  and  J.  L.  Denlson,  for  plaintiff 
in  error.  O.  A.  Cox  and  Arthur  Fuller,  for 
defendant  in  error. 

JOHNSTON,  J.  On  January  8, 1890,  when 
David  Wilson  was  passing  along  one  of  the 
principal  streets  near  the  business  center  of 
the  city  of  Erie,  a  heavy  wooden  awntng, 
which  projected  over  the  sidewalk,  and  was 
supported  only  by  brackets,  fell  upon  blm, 
causing  serious  and  permanent  injury.  There 
was  a  partial  dislocation  of  the  spinal  col- 
umn, the  lower  portion  of  the  Tertebrs  was 
pulled  apart,  and  tbe  muscles  and  tendons 
of  the  back  w»%  badly  ruptured  and  bruised. 
The  having  refused,  upon  demand,  to 
compensate  him  for  the  Injury,  he  brought 
an  action  against  the  dty,  alleging  that  the 
awning  as  origioally  constructed  was  danger 
ous  and  defective;  that  tbe  city  was  neglU 
gent  In  permitting  It  to  remain  without  proper 
and  sufficient  support;  and  that  Its  danger- 
ous condition  was  known  to  the  city,  Its  offi- 
cers and  agents,  for  a  long  time  before  the 
occurrence  of  the  accident  He  claimed  Judg- 
ment against  the  city  in  tbe  sum  of  |7,750. 
Summons  was  served  on  the  mayor  of  tbe 
city,  and  on  the  answer  day  the  city  made 
a  general  appearance,  and  moved  the  court  to 
require  the  plaintiff  to  make  bis  petition  more 
definite  and  certain  in  several  particulars. 
The  motion  was  overruled,  after  which,  upon 


leave  obtained,  an  answer  was  filed,  admit- 
ting that  tbe  plaintiff  was  Injured,  but  deny- 
ing that  the  defendant  was  goUtr  oC  any 
negligence  In  tbe  premises;  and  further  al- 
leging that  the  injury  was  caused  by  the  fault 
of  tbe  plaintiff  himself.  A  third  defense  was 
In  the  nature  of  a  general  denial,  and  It  was 
verified  by  tbe  mayor.  A  trial  was  had  be- 
fore a  Jury,  who  awarded  Wilson  damages 
In  the  mm  of  $5,000.  He  has  shice  died,  and 
this  proceeding  was  revived  In  the  name  of 
the  administrator. 

Tbe  first  assignment  of  error  is  the  refunal 
of  the  court  to  compel  the  plaintiff  to  make 
his  petition  more  definite  by  stating  who 
erected  tbe  wooden  awning  the  fall  of  which 
caused  the  Injuries  to  Wilson.  Tbe  obJectloQ 
Is  not  good.  The  petition  definitely  stated 
the  point  where  the  Injury  occurred,  and  the 
building  to  which  tbe  defective  awning  was 
attached.  It  was  fully  described,  and  Its 
dangerous  character  alleged,  together  witli 
the  fact  that  the  city  had  ample  notice  of  Its 
condition. 

Tbe  second  assignment  of  error  Is  tbe  over- 
ruling of  a  demurrer  to  the  plaintiff's  evi- 
dence. It  is  argued  that  tbe  verified  geno^l 
denial  put  in  issue  the  existence  of  tbe  cor- 
poration, and  that,  before  the  plaintiff  could 
recover,  he  must  show  that  Erie  was  an  or- 
ganized city  of  the  third  class.  Such  proof 
became  unnecessary  by  reason  of  tbe  action 
taken  by  tbe  city.  It  is  true  that  In  tbe  peti- 
tion there  was  an  averm^t  that  Erie  was  an 
organized  city,  and  that  tbe  general  denial  of 
the  answer  was  verified.  Before  tbe  answer 
was  filed,  however,  the  city  made  a  general 
appearance  in  tbe  case,  and,  without  chal- 
lenging its  municipal  character  as  described 
In  tbe  petition,  it  asked  for  affirmative  relief. 
The  action  was  begun  against  the  dty  of 
Erie,  and  it  was  so  entitled.  In  the  body  of 
tbe  petition  tbe  def^idant  was  described  as 
a  "municipal  corporation,"  and  a  "dty  of  tbe 
third  class,  created  and  existing  as  such  cor- 
poration and  dty  under  the  laws  of  Kansaa" 
It  was  summoned  into  court  as  an  organized 
city,  and  Its  chief  officer  responded  to  thv 
summons,  and  appeared  generally  for  the 
dty.aslthadbeen  characterized  In  the  petition 
and  summons.  By  the  general  appearance 
the  d^  acknowledged  its  corporate  existence, 
and  Its  application  for  affirmative  relief  was 
based  upon  the  assumption  that  It  was  a 
municipal  corporation.  Having  thus  appeared 
and  solemnly  admitted  its  existence,  it  had 
no  right  thereafter  to  deny  Its  corporate  ex- 
istence, or  to  raise  an  issue  which  would  re- 
quire proof  of  the  organization  of  the  city. 
Railroad  Co.  v  Shirley,  20  Kan.  660;  Bur- 
dette  V,  Corgan,  26  Kan.  104;  Melxell  v. 
Klrkpatrldc,  29  Kan.  679;  Packing  &  P.  Co. 
V.  Casing  Co.,  34  Kan.  840,  8  Pac.  403;  Eu- 
bank V.  City  of  Bdlna,  88  Mo.  654.  In  fact, 
there  never  was  a  direct  challenge  by  the  city 
of  Its  corporate  diaracter,  but  it  sought  to 
raise  the  question  by  a  veriflcatloii  of  a  gen- 
eral denlaL  Aside  from  tbe  admission  which 
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has  been  mentioned,  the  city  applied  for  a 
change  of  renae,  and  tbe  ground  for  the 
change  was  that  the  Judge  was  a  taxpayer 
of  the  city  of  Erie.  Many  other  admissions, 
statements,  and  documents  appear  In  the  rec- 
ord produced  by  both  of  the  parties,  which 
show  the  corporate  character  of  the  city,  and 
there  la  nothing  meritorious  In  the  claim 
which  Is  now  made.  The  admission  of  the 
city,  howerer,  made  at  the  outset,  eliminated 
from  the  case  any  controTersy  or  issue  as  to 
lis  corporate  existence. 

An  objection  Is  made  to  the  charge  of  the 
court  because  It  Instructed  the  jury  that  no- 
nce to  the  city  marshal  of  the  defective  and 
dangerous  condition  of  the  projecting  awning 
18  notice  to  the  city.  Tbe  duties  of  tbe  mar- 
shal, as  defined  by  the  statute,  do  not  In- 
clude the  Inspection  or  repair  of  the  streets 
or  sidewalks,  and,  ordinarily,  a  notice  to  him 
of  a  defect  would  not  be  regarded  as  notice 
to  the  <^ty.  Id  the  presmt  case,  however, 
it  appears  that  the  person  who  was  acting  as 
marshal  at  and  before  the  occurrence  of  tbe 
acddent  was  also  the  street  commissioner. 
Aside  from  this  fact,  the  mayor  stated.  In 
response  to  an  inquiry  as  to  what  care  he 
took  with  reference  to  such  awnings,  that  he 
had  notified  the  marshal  to  look  after  such 
things,  and  to  keep  them  In  good  shape.  Un- 
der these  circumstances  the  Instruction  cannot 
be  regarded  as  prejudicial  error.  It  appears 
that  the  awning  was  defectively  constructed, 
and  was  not  supported  In  the  manner  required 
by  the  ordinances  of  the  city.  The  fact  that 
It  had  become  loosened  from  the  building, 
and  wu  In  a  dangerous  condition,  was 
brought  to  the  attention  of  the  mayor  about 
two  months  before  It  fell.  It  Is  true  that  he 
called  the  owner's  attention  to  the  defect,  and 
tint  an  attempt  was  made  to  repair  i^  but 
the  r^jwlr  was  manifestly  Inadequate,  and  the 
mechanic  who  tried  to  make  the  repair  stated 
that  be  could  not  Insure  a  Job  like  that. 
There  Is  much  In  the  testimony  which  shows 
that  the  officers  of  the  city  had  notice  of  the 
dangerous  condition  of  the  awning,  and  cer- 
tainly its  condition  existed  a  sufilclent  length 
of  time  so  that,  if  they  had  exercised  a  reason- 
able supervision  of  tbe  street,  they  would 
have  discovered  the  defect  In  ample  time  to 
hare  prevMited  the  Injury.  The  objections 
to  the  testimony  are  not  material,  and  the 
proof  appears  to  be  sufficient  to  sustain  tbe 
Terdlct  Judgment  affirmed.  All  tbe  justices 
dmcnrrlDf. 


raORTBN  V.  JtTDD  et  aL 

<Snpreme  Court  of  Kansas.    Nov.  9,  1895.) 

Faktition— Aonoit  bt  Hbir— Bquitabui  Jdbu- 
DicMOR— WrrNE6B— Etidrscb  or 

PATKRSITT. 

1.  Where  relief  Is  sonsht  by  an  alleged  hdr 
osily  as  to  real  estate  of  which  he  claims  a  poi^ 
Vkm,  and  no  part  has  been  aoM  for  the  payment 
af  ddits.  and  do  division  has  been  made,  such 
iNir  may  have  specific  relief  as  to  tbe  property 
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itself,  and  need  not  parsue  the  ciroultous  remedy 
of  contribntion  In  the  prot«te  court. 

2.  Assuming  that  a  party  claiming  to  be  a 
widow  and  entitled  to  a  one-half  interest  in  the 
real  estate  of  the  allei^ed  husband  is  incompe- 
tent, by  reason  of  section  322  of  tbe  Code,  to 
testify  in  her  own  behalf  as  to  certain  facts 
which  are  also  necessary  to  be  proven  on  the 
oart  of  her  bod.  who  is  a  por^  claiming  a  share 
of  the  same  real  estate,  her  testimony  is  not  ren- 
dered competent  in  behalf  of  her  son  by  a  4Ih- 
claimer  of  all  interest  in  her  own  behalf  after 
the  close  of  the  evidence,  bnt,  having  disclaimed, 
she  will  he  a  competent  witness  as  to  such  facta 
on  a  new  trial. 

8.  The  declarations  of  a  person  deceased  as 
to  relationship,  descent,  birth,  or  marriage  are 
admissible  in  evidence  where  such  declarations 
concern  the  family  affairs  of  the  declarant. 

4.  Opinions  of  witnesses  as  to  family  resem- 
blance between  a  child  and  the  putative  bither 
are  not  admissible  in  proof  of  paternity. 

*  5.  Evidencf  of  family  resemblance  by  view 
and  comparison  of  the  Jury  is  admissible  in  proof 
of  the  paternity  of  a  child  which  has  attained  an 
age  when  its  featares  have  assumed  some  degree 
of  maturity  and  permanency;  and,  where  the 
nutative  father  is  dead,  a  phot<^!raph,  proven  to 
be  a  good  likeness  of  him,  is  admissible  In  evi- 
dence for  the  purpose  ot  comparison  with  the 
child  in  coart. 

Allen*  J.,  dissffuting- 
(Srilabus  by  the  Court) 

Error  from  district  cour^  Bourbon  ommty; 
S.  H.  Allen.  Judge. 

Action  by  John  Jndd«  by  William  Runkle, 
bis  next  friend,  and  others,  against  Mary 
Shorten  and  others.  There  was  a  Judgment 
for  pialntifTs,  and  defendant  Mary  Shorten 
brings  &rroT.  Reversed. 

On  October  10, 1880,  WUUam  Judd  married 
Mary  Toler.  On  October  7,  1881,  Jennie  L. 
Judd  was  Itom,  being  the  only  Issue  of  the 
marriage.  The  buslmnd  and  wife  separated 
In  March.  1882.  she  returning  to  her  father's 
house,  with  the  child;  and  not  long  afterwards 
she  obtained  a  decree  of  divorce  from  him  by 
reason  of  his  fault,  and  she  was  allowed  ali- 
mony In  tbe  sum  of  $1,200,  which  was  paid. 
On  July  12,  1886,  William  Judd  executed  a 
win,  in  which  he  devised  and  bequeathed  all 
his  property,  real  and  personal,  to  said  daugh- 
ter Jennie  L.  Judd.  Early  on  the  morning  of 
June  11,  1888,  William  Judd  died  by  his  own 
hand.  His  will  was  probated  In  Bourbon 
county  on  June  20,  1888.  At  the  time  of  his 
death  he  owned  330  acres  of  land  in  Bourbon 
county,  and  a  conslderabie  amount  of  person- 
al property,  which  latter,  at  the  time  of  the 
trial,  was  In  the  possession  of  the  defendant 
RufuB  F.  Peake,  executor.  On  May  3.  1890, 
Jennie  L,  Judd  died  In  Bourbon  county,  of 
course  unmarried.  Intestate,  and  without  Issue. 
In  November,  1890,  Mary  Judd  married  Frank 
Shorten,  and  both  were  defendants  In  the  court 
below.    The  foregoing  facts  are  undisputed. 

It  was  claimed  In  behalf  of  John  Judd  that 
he  was  bom  February  2  or  3,  1880,  the  legiti- 
mate child  of  William  Judd  and  Sadie  Bunkle, 
being  the  only  issue  of  acommon-law  marriage 
which  took  place  about  the  last  of  March,  1888. 
On  January  27,  1880,  Sadie  Rnnkle,  who  had, 
never  taken  the  name  of  Jodd,  was  married 
to  Charles  Mott.  This  action  was  commenced 
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In  behalf  of  tbe  child  John  Judd,  June  IQ, 
IHQO,  lor  the  purpose  of  setting  aside  the  will, 
and  fbr  the  partition  of  said  real  estate;  one- 
trnlf  to  be  set  ofiT  to  him  and  tbe  other  half 
to  bis  mother,  Sadie  Ronkle,  free  and  deer  of 
the  claims  of  anr  of  the  other  parties.  On 
June  20,  1890,  Sadie  Rankle,  defendant,  filed 
answer,  alleging  that  the  will  was  void,  and 
atiblng  for  partition  of  the  real  estate,  and 
that  she  be  giren  one-half  thereof.  On  the 
trial  the  principal  Issues  were  as  to  the  pater- 
nity of  John  Judd,  and  his  legitimacy;  the 
latter  depending  upon  the  Tmlidlty  of  the  al- 
leged common-law  marriage.  Sadie  Runkle 
Mott  was  celled  as  a  witness  for  the  plain- 
tiff, and  she  was  allowed  to  testify,  over  the 
objection  of  the  other  defendants,  to  the  trans- 
action or  communication  with  William  Judd 
which  was  relied  upon  as  constituting  a  com- 
mon-law maiTiage;  and  also  as  to  her  subse- 
quent relations  with  WilHam  Judd  up  to  the 
time  of  bis  death.  In  the  course  of  her  cross- 
examlnatloa  she  said  she  claimed  an  interest 
for  her  cUM;  not  for  herself.  After  the  tes- 
timony in  the  case  bad  closed,  her  counsel, 
who  were  also  counsel  for  the  plaintiff,  de- 
clared In  open  court  that  they  now  disclaimed 
any  Interest  In  the  property  on  behalf  at  the 
defendant  Sadie  Mott.  Certain  questions  oS 
fact  were  submitted  to  a  jury,  but  on  request 
of  the  parties  the  court  made  conclusions  of 
fact  and  of  law  upon  all  the  Issues,  and  on 
Januaiy  30, 1891,  at  December  term,  judgment 
was  rendered  for  partition  of  the  property, 
one-half  of  the  same  to  the  plaintiff,  John 
Jndd,  and  the  other  half  to  the  defendant 
Mary  Shorten.  The  latter,  claiming  the  en- 
tire proper!?  as  the  sole  belr  of  Jennie  L. 
Jndd,  proaecntea  ber  petition  la  error  In  this 
court 

Jobn  R.  Ombi  and  Walter  L.  Simons,  fior 
Idalntlff  In  error.  H.  K.  BMdle,  O.  B.  O017, 
and  J.  Q.  EBiemiard,  for  d^ndants  In  errw. 

MARTIN,  0.  J.  1.  Counsel  for  plaintiff  In 
error  contend  that  the  district  court  had  no  Ju- 
risdiction of  the  subject  of  the  action,  and 
that  relief  should  have  been  sought  In  the 
probate  court  by  way  of  contribution,  and 
sections  39,  68-02,  of  chapter  117,  Gen.  St 
1889,  being  an  act  relating  to  wills,  are  cited 
In  support  of  this  position.  It  Is  our  opinion, 
however,  that  'where  relief  Is  sought  only  as 
to  real  estate,  and  no  part  thereof  has  been 
sold  for  the  payment  of  debts,  and  no  division 
has  been  made,  an  heir  may  have  specific 
relief  as  to  the  property  Itself,  and  need  not 
pursue  the  circultoua  remedy  of  contribution 
In  the  probate  court. 

2,  It  Is  virtually  conceded  In  the  briefs  of 
defendant  In  error  John  Judd  that  Sadie 
Itunkle  Mott  was  Incompetent,  under  section 
322  of  the  Code,  to  testify  as  to  the  transac- 
tion or  commimicatlon  with  William  Judd  re- 
lied on  as  prop*  nf  the  marriage;  but  it  Is 
clfiiuied  that  the  error  was  cured  by  the  re- 
nunciation made  on  her  behalf.   At  the  time 


of  the  renonctatton,  howem.  all  claim  bad 
been  withdrawn  to  the  eSeet  that  the  plain- 
tiff below  might  recover  as  the  Illegitimate 
son  of  William  Judd.  and  It  was  necefM«ry  to 
prove  the  marriage  In  order  to  give  him  any 
standing  whatever  in  couiL  His  oiotber  tnd 
been  made  a  defendant  but  she  was  united  la 
Interest  with  the  plaiuUff,  and  might  have 
been  joined  with  htm.  lu  her  answer  slie 
claimed  a  one-half  interest  lu  all  the  property, 
and  her  tastimooy  in  support  of  the  marrlag* 
was  more  In  her  own  behalf  than  in  support 
of  the  claim  of  ber  son.  It  would  not  do  to 
allow  ber  to  exiwrlment  wUh  the  douUe  claha 
in  behalf  of  taerself  and  ber  son  until  the  close 
of  tbe  evidence,  and  then  make  ber  Incompe- 
tent testimooj  competent  for  her  son  by 
wItlklrawlDg  her  own  claim.  On  acoonnt  of 
this  error  the  Jodgment  must  be  reversed, 
but  u>  Mrs.  Mott  baa  now  disclaimed  any  In- 
terest, she  will  be  a  competent  witness  as  t» 
the  alleged  marriage  on  the  next  trlaL 

3.  The  plaintiff  In  error  oomplained  of  tbt 
adtiilssion  in  evidence  of  cotain  atatemeoti 
and  dedaratlons  of  William  Jndd  to  Dr.  Elder 
and  othets  concerning  his  relations  with  Sadie 
Runkle,  and  tending  to  prove  a  common-law 
marriage,  and  the  paternity  of  her  son.  We 
hold,  however,  that  the  evidence  was  compe- 
tent under  the  rule  that  allows  the  declan- 
tlona  of  a  deceased  person  to  be  given  in  evi- 
dence wbere  the  f&ct  ot  r^tionshtp,  desceat 
birth,  or  marriage  Is  In  controversy,  and  the 
declarations  concern  bis  family  afbUrs.  Smith 
V.  Brown,  8  Kan.  600,  620;  1  OreenL  Bv.  S 
34;  Betslnger  v.  Chapman,  88  N.  X.  487,  406. 
499;  Branch  v.  Manufacturing  Co,  6  a  C.  A. 
02,  50  Fed.  70S,  713. 

4.  Certa.Iii  witnesses  acquainted  with  Wil- 
liam Jndd  in  his  Uf^lme,  and  who  saw  tbe 
little  boy  In  court,  were  allowed  to  testify  on 
tbe  point  of  family  resemblance  between  tbe 
two.  In  our  ojdnlon,  this  was  not  a  pn^ter 
subject  of  expert  or  opinion  testimony,  and  it 
ought  to  have  been  excluded  Keoniatoo  r. 
Rowe,  16  M&  88,  40;  Eddy  t.  Gear,  4  Allen. 
435,  438. 

G.  A  photojpspb  of  William  Judd  was  ad- 
mitted in  evidence  for  the  purpose  of  compari- 
son of  features  with  tbe  chUd  in  court  Wlilte 
in  most  cases  evidence  of  Aunlly  resemblance 
by  view  and  comparison  of  the  jury  is  of  Utile 
value  in  proof  of  parentage,  yet  It  has  often 
been  held  admissible  where  tbe  child  has  at- 
tatned  an  age  when  its  features  have  assamed 
some  degree  of  maturity  and  penaaneQcy. 
Where  the  child  Is  a  young  Intent  It  bos  been 
held  best  not  to  exhibit  it  to  tbe  jur?.  Much 
must  be  left  to  tbe  discretion  of  tbe  trial 
court,  however,  as  to  the  v^opex  age,  and  we 
would  not  feel  warranted  in  a  reveisal  of  tbe 
judgment  in  this  case  on  account  of  the  child's 
appearance  brfore  tbe  Jvry,  State  r.  Dan- 
forth,  48  Iowa,  43.  47;  State  v.  Smith,  54  Iowa. 
104,  6  N.  W.  153;  Gllmanton  v.  Bam,  38  X. 
H.  108,  112,  113.  And  where  the  putaUve 
father  Is  dead,  and  a  photograph,  proven  to 
be  a  good  likeness  ot  falm.  ia  offered  in  orl- 
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doiee  far  the  ptirpoee  of  comparison  with  tbft 
cMld  In  court,  we  tfainlc  tt  admlslhte.  2  Bice. 
Bt.  f  4as  et  aeq.;  Uddersook  t.  Ganu»  7S  Ftt. 
St.  8M,  842, 154]  People  r.  Wet«tn,  OB  Htm, 
11.  17»  22  M.  T.  8dp».  »«. 

TbB  iDBtmetf  OM  ^trm  t»  Hat  fay  to  aM  In 
anBwsrlng  tbm  tmo  qaaatlona  whether  Sadie 
Mott,  f  QimeDr  Sftdie  Rnkle^  was  the  witeof 
WiUbun  SuOM  at  tbe  time  of  his  death,  and 
whether  John  Jndd  wa»  the  eon  of  WlUiasa 
JndO,  pret«7'Mlr  ooveied  the  aubjeet;  bat  u- 
to  Hie  allied  oeatracti  of  marriage  belns^  ez- 
ecolory  and  condlttonal,  and  not  euecnted  end 
atneinte*  lee  Gatmlcbael  t.  State,  12  OUo  St 
SSS,  sm.  960.  aaiA  Pott  T.  Part.  70  El.  4S&, 
488,  40.  'We  have  parpoecdr  refratnad  from 
the  eKpreeBkm  of  ea/y  eplnlon  aa  to  the  aoSV- 
cfMicy  eC  the  ewldeace  to  suataln  the  flndtega 
of  the  coart  and  the  jary  tiait  there  waa  a' 
marriage  between  WBltam  Jodd  and  Sadie 
Bunkle,  tor,  aa  the  cflae  nxoBt  go  back  for  a 
new  trial,  tbe  partWe  wtt  hara  oj^wrtonlty 
for  tbe  InkcodnotlfiD  of  any  new  erldence 
which  may  be  diaclosed  to  tbrow  light  upon 
the  cnhjeet  13m  jadgmeBt  will  bt  revaraed, 
and  Uie  oase  ■amuinl  for  a  new  ttWL 

JOH37aTaif»  1^  eDMturiiV.  AUJBN,  3^ 
flHaDtftnCt 


(SoDiaaie  Ooort  of  Saaus^   Not.  9^  ZSSD.) 

TaxDoa  avd  ^wmaear— OoNvmoaa  er  JBalb— 
Wmt8»— VaaMnuffioa  or  CaaraAOt 
7oanm»B  or  Paihicni& 

1.  Where  the  vendor  of*  land  agrees  to  for- 
nlsh  the  Tendee  an  abstract  of  title  "wif  bhi  30  days 
from  tte  date  of  lale,  wUch  1b  mot.  done,  and 
tbe  vendee  thenaftar  tnats  the  didaalt  aa  ism 
material,  and  aoatiaaM  to  make  pajmeota  un- 
dtr  the  contract,  and  otherwiae  treats  it  as  still 
ia  force,  be  will  be  deraied  to  have  waived  tiSe 
aerformapce  of  tiurt  condition,  and  caaoot  flMalo 
a  rnaeiiiaiea.  or  a  reeovor  <tf  toa-iuaBr  advanoadf 
tar  reason  of  inch  dabuuL. 

2.  Where  tbe  dtle  to  the  land  sold  can-  only 
be  obtained  through  proceedings  ia  the  pvobata 
ocrart,  of  wldeb  fact  both  putica  had  knawkidge, 
bath  will  be  deoned  to  have  contemplated  that 
sech  proceedings  were  to  be  had,  and  that  the 
sale  was  to  lie  made  snbatantisHr  la  the  zaanner 
oreecribed  br  law. 

B.  Tte  evidence  examined,  and  it  ia  Aeld  tbait 
the  contract  for  ihe  sale  of  tbe  land  was  ter- 
minated by  thp  default  of  tbe  vendee,  and  that 
be  was  not  In  a  pcntion  to  insist  upon  a  peoevorr 
of  tbe  monsy  adranoed  liy  him.  and  wludi  was  to 
be  fcafeited  in  case  of  his  ffUlsKe  to  perform. 
(Syllabus  bj  the  -Court) 

Error  from  dlatijct  conrt,  Wyandotte  coun- 
ty; O.  U  Miller,  Jlid^e. 

Action  by  Nicholas  McAlplne  against  Helen 
C.  Retchenefeer,  individually  and  as  admin- 
istratrix. Defendant  bad  Judgment,  and 
plaintiff  brings  error.  Affirmed. 

Action  by  Nicholas  McAJplne  against  Helen 
C  Relcbeneber,  penoaaSy  and  as  adminis- 
tratrix of  the  estate  of  Nelson  A.  Baichenek* 
er,  deceased,  to  reeorer  ^,000  wbfoh  he  paid 
to  her  npoD  a  real-estate  tFansactl<m  during 
the  jmx  USr.  Tk»  ooatraet  vndor  which  the 


moaey  was  paid  la  as:  follows:  *'Baeelved  ot 
Nicftohw  McAJplne  fifteen  hundred  dDDaES- 
In  pact  payment  of  tba  patcbase  monay  ffiir 
laate  belonging  ta  the  eatate  Netooa  A. 
Bateheneker,  located  in  the  aoDtbasat  quar- 
ter of  section  town  10.  Ean^e  2&,  aad  tbe- 
nortbiBsti  ftactlDual  qnaiter  «C  aectlon  3  l» 
town  11,  range  26,  Wyandotte  oeanty,  Kan- 
au,  «ctendinff  from  the  rlidit  of  war  ol  the- 
Missouri  Pacific  B.  B.  on  the  east;  to  the 
outer  edge  of  tbe  high  wiUow  boc,  or  high 
gronnd  grown  up  with  wlUowa,  ooobtainloit 
fifty  acre^  more  or  htsa,  smbject  to  measure- 
mmt,  exclnatre  of  tbe  rlsfat  ot  way  oS  the 
Kansas  City,  Wyandotte,  and  N«rttawestwik 
B.  It,  this  day  sold  to  him  for  $2,000  per 
acre,  payable  as  foiUowB:  Cl,500  atMltlooat 
to  the  amount  receipted  for  to  be  paid  wltliln 
fDnr  months  from  this  date,  and  defmreil 
payments  as  follorwa:  One-thM  of  the- 
amount  of  the  purchase  money  to  be  paid 
on  or  before  six  <6>  months  after  dat^  and 
the  balance  in  one  and  two  years  from  date, 
in  equal  payments;  said  delaned  payments 
to  be  secured  by  martga«a  or  deed  of  trust 
of  tbe  property,  and  to  dmw  Jntereat  ait  the 
rate  of  seren  per  cent  per  annum,  payable 
semiannually.  Complete  abstnact  of  title  to 
be  furnished  by  grantor  witbln  thirty  days 
from  this  date,  and  to  be  CoUowad  by  war- 
ranty deed  conveying  tbe  title  of  said  gran- 
tor as  shown  by  said  abstract  Should  tli» 
title  be  pronounced  defectire  by  the  purchaa- 
er's  attorney,  this  contract  shall  be  void,  antf 
tbe  $1,500  herein  paid  shall  be  returned  to* 
said  Nichcdaa  McAipine.  AU  taxes  for  188T 
and  subsequent  years  to  be  paid  by  purchas- 
er. It  is  distinctly  understood  that  if  said 
Nicholas  McAipine  does  not  make  cash  pay- 
nsent  of  $1,500  within  four  months,  and  tbe- 
onc-tMrd  payment  as  above  stimulated,  thls- 
cantcact  is  to  t>e  abarintely  Toid,  and  no 
Itmgm  Wndins  between  tbe  parties  heretoi. 
and  the  VLOOO  payment  beireon  and  the  ad> 
mSamai  itfiOO  to  be:  paid  aa  above  U  to  b» 
fertetted  ta  grantor.  ^Icai  G.  Reichendierr 
AdmtDiatratidx.  of  the  IDstate  ot  NeLun  A. 
AcMteneioar.  S-eceaaad."  On  Aucnat  4.  1S8T,. 
aaothev  payinent  of  (1,500  was  made  undw^ 
tbe  flODtsact,  and  tbe  following  receipt  la- 
donsed  thepeoaK  "Ca,590J)0.  Kansas  City^ 
KaBsa%  Aoagast  4,  1SB7.  BeeelTed  on  the 
witbln  eontraot  fifteen  haudrod  dollars  an 
per  agmemMd.  Helen  G.  SetchBaek^."  Aft- 
vrwarda  McAipine,  net  belns  pnqmred  t» 
close  up  tlie  transactioD  as  the  contract  re- 
quired, obtained  an-extenstoanpiw  tli*  same, 
and  tbo  following:  writing  was  gp^vcai  and 
signed  by  the  defendrat:  "For  one  tAionaanA 
dollars,  the  reoelpt  ot  f^ieli  la  hecel^  ae^ 
knowledged,  I  agree-  to  extent  the  date  f>T 
tbe  expiration  of  the  witbln  contract  ta  De- 
cember 31,  1S87;  it  being  understood  and 
agreed  tliat  I  shall  have  the  privilege  of  sell- 
ing at  any  time  at  the  same  prioe  before  " 
tliat  date;  It  being  also  agreed  that  said  Me^ 
Alpine  Bfeall  have  the  refusal  at  any  price 
I  may  be  able  to  sell  said  landa,  and  said 
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$1,000,  with  the  $3,000  already  paid,  to  be  a 
part  of  the  purchase  money;  Uie  amount  tbna 
paid  to  be  refunded  to  the  said  McAlplne  out 
of  the  parchase  money  of  said  lamia.  If  sold 
to  any  other  parties;  eald  McAlpJne  agree- 
ing hereby  to  purchase  68  acres,  If  It  Bur- 
yejB  that  number  of  acres.  Helen  O.  Relch- 
eneker."  Each  of  the  writings  waa  duly 
acknowledged  and  recorded.  It  is  alleged  in 
the  petition  that  the  money  so  paid,  which 
aggregated  $4,000,  was  advanced  npcMi  the 
representations  of  the  defendant  that  she 
had  a  good  title,  and  had  authcffity  to  ca^ 
ry  out  the  agreement  and  convey  a  com- 
plete title  to  the  land,  but  that  in  fact  she 
had  no  such  authority,  and,  further,  that  she 
never  tendered  an  abstract  of  title  to  the 
laud,  nor  made  any  showing  of  her  author- 
ity to  make  the  agreement  or  to  sell  the 
laud.  He  further  asks  that  the  contract  be 
declared  canceled,  and  tliat  he  recover  the 
amount  of  money  which  he  had  advanced 
thereon.  The  defendant  answered  that  Mc- 
Alplne intentionally  permitted  the  contract 
to  expire  by  its  own  terms,  and  forfeited  to 
ber  the  $4,000  as  the  contract  provided;  that 
she  had  been  charged  with  the  money  so  re- 
ceived in  her  representative  capacity  by  the 
probate  court;  that  she  obtained  authority  to 
sell  the  land  trcm  the  probate  court,  one  order 
being  obtained  on  November  21,  1885,  and 
the  othOT  on  May  21, 188T;  that  plaintiff  nev- 
er demanded  any  performance  of  the  contract 
on  her  part,  never  offered  the  purchase 
money  specified  in  the  contract,  but  that  he  al- 
lo^^ed  It  to  terminate  because  he  was  unwill- 
ing and  unable  to  comply  with  Its  terms; 
that  up  to  December  31,  1887,  and  even  Iat«r, 
she  was  ever  willing,  able,  and  anxious  to 
sell  the  lands  Jipoa  the  terms  prescribed,  or 
on  terms  even  less  favorable  to  her  and  the 
estate,  but  the  plaintiff  declined  to  purchase; 
that  he  entered  into  the  contract  with  full 
knowledge  of  all  the  facts  pertaining  to  the 
title  and  to  the  several  interests  of  the  heirs, 
as  well  as  her  authority  in  the  premises. 
At  the  close  of  the  testimony  the  court  In- 
structed the  Jury  to  find  for  the  defend- 
ant, and  at  the  request  ot  the  plaintiff  cer- 
tain special  questions  were  snbmltted,  which 
the  Jury  answered  to  the  effect  that  Mrs. 
Kelcbeneker  never  presented  an  abstract  of 
title  to  the  plaintiff,  nor  exhibited  authority 
from  the  probate  court  to  make  the  sale; 
titat  when  the  negotiation  was  made  she 
bad  no  authority  from  the  probate  court  to 
sell  the  land;  and  that  a  part  of  the  inters 
est  therein  belonged  to  her  minor  chUdrocL 
The  jury  found  for  the  defendant,  as  direct- 
ed. A  motion  for  a  new  trial  was  made  and 
overruled,  and  of  these  rulings  the  plaintiff 
complains. 

James  M.  MajKm,  for  plaintiff  In  error. 
Nathan  Cree  and  Danld  B.  Hadley*  for  de- 
fendant In  error. 

JOHNSTON.  J.  (after  wtnXbag  the  facts). 
The  record  dlsdoees  that  McAlpine  obtained 


(HJly  an  option  for  the  purchase  of  the  Brich- 
eneker  land,  ot  which  Helen  C.  Itelcbeneker, 
the  widow  ot  Ndson  A.  Reichenek^,  deceased, 
owned  a  ^Vii  interest,  while  the  remaining 
interests  were  owned  by  the  minor  chUdreo. 
When  the  agreement  waa  made.  In  April.  18S7. 
no  authority  to  the  land  had  been  pro- 
cured from  the  probate  court  by  Mrs.  Reich- 
eaeker,  but  the  following  month  an  order 
was  made  by  the  probate  court  conferriDg  up- 
oa  her  the  right  to  sell  the  land.  It  vas 
found  by  the  court  that  the  perscuial  pn^rty 
belonging  to  the  estate  was  insufficient  tat 
the  payment  of  the  debts  thereof,  that  a  divi- 
sion of  the  property  could  not  be  made  with- 
out injury  to  that  remaining,  and  that  It 
would  be  most  beneficial  to  the  estate  that  tlie 
whole  tract  should  be  sold.  It  was  therefore 
ordered  that  It  should  be  all  sold  at  private 
sale,  one-third  of  the  price  to  be  paid  In  cash, 
one-third  to  be  paid  in  one  year  thereafter, 
and  the  remaining  one-third  in  two  years  from 
the  date  of  sale,  the  deferred  payments  to 
bear  interest  at  the  rate  of  8  per  cent  per 
annum;  and  it  was  ordered  that  the  purchas- 
er should  give  a  mortgage  upon  the  land  to 
secure  the  deferred  payments.  Provision  van 
made  that  it  should  be  appraised  as  the  law 
requires,  and  that  It  should  not  be  add  for 
less  than  three-fourths  of  its  appraised  value. 
Under  the  contract  with  McAlpine  she  agreed 
to  give  him  the  exclusive  right  to  purchase 
the  tract  of  land  estimated  to  contain  SO  acres, 
for  a  limited  time,  at  $2,000  per  acre.  One- 
third  of  the  price  was  to  bo  paid  on  or  before 
six  monthB,  and  the  remaining  two-thirds  in 
two  equal  annual  payments,  drawing  Interest 
at  the  rate  of  7  per  cent  per  annum,  to  be 
secured  by  a  mortgage  upon  the  property. 
For  the  option  he  made  a  cash  payment  of 
$1,000,  was  to  pay  $1,500  more  within  torn 
months,  and  If  the  first  one-third  of  the  pur- 
chase  nuMiey  was  paid  within  the  specified 
time  the  $3,000  advanced  for  the  option  was  to 
be  credited  to  the  plaintiff  as  a  part  of  the 
purchase  money,  but  It  was  to  be  forfeited  to 
the  d^endant  unless  the  first  one-third  pay- 
ment was  made.  The  arrival  of  the  time  when 
the  first  payment  was  to  be  made  found  him 
unprepared  to  meet  it,  and  the  defendant  then, 
for  a  conslderatitm  of  $1,000,  gave  him  addi- 
tional time  within  which  to  meet  the  payment. 
FrcMU  his  own  testimony  It  appears  that  he 
was  unwilling  and  unprepared  to  perform  bis 
obligation  within  the  extoided  tima  He  was 
negotiating  the  purchase  of  a  large  tract  of 
other  and  adjoining  land,  and  he  did  not  de- 
sire to  take  the  Belcheneker  land  unless  he 
could  also  obtain  the  adjoining  land.  Al- 
though he  utterly  filled  to  perform  his  pari  of 
the  agreement,  he  seeks  to  recover  the  manor 
which  it  was  stipulated  should  be  fcnlelted  in 
the  event  of  such  a  failure.  It  is  now  insist- 
ed that  as  Mrs.  Itelch«ieker  failed  to  tender 
an  abstract  ct  title  within  the  spedfled  tim«; 
did  not  produce  to  plaintiff's  attorney  the  au- 
thority to  convey  the  land,  and  did  not  procure 
the  measurement  of  the  same,  she  was  first  In 
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deCauIt,  and  tberefore  Uie  plaintiff  was  oitl- 
tled  to  have  the  money  advanced  refunded. 
While  the  agreement  required  ber  to  furnish 
an  abstract  of  title  wlthtn  30  days,  it  la  clear 
that  this  coDdltloD  of  the  contract  was  waived 
by  the  plaintiff.  Be  made  two  payments  to 
her,  and  procured  an  extension  of  time  to 
make  other  paym^ts,  several  months  after 
tbe  time  when  the  abstract  was  to  be  fur- 
nished. He  says  that  he  was  well  acquainted 
with  tbe  title  to  the  land,  and  his  conduct 
abows  that  he  deemed  the  provision  relative  to 
an  abstract  to  be  Immaterial,  and  both  of  the 
parties  treated  the  contract  as  still  In  force 
until  after  the  lapse  of  the  extended  tima 
The  performance  with  reference  to  abstract 
was  effectually  waived  by  the  plaintiff.  This 
was  the  only  c<mdltlon  precedent  incumbent 
upon  the  defendant  to  perform.  It  is  true 
plaintiff  insists  that  the  failure  of  the  defend- 
ant to  tender  a  deed  placed  her  In  default,  and 
required  her  to  refund  the  money  advanced, 
but  no  deed  was  required  until  the  flist  one- 
tbird  payment  was  made  by  the  plaintiff. 
Tbe  case  fs  argued  by  him  as  if  the  def«id- 
ant  had  instituted  an  action  to  compel  the 
payment  of  tbe  first  Installment,  and  that  It 
devolved  on  ber  to  put  him  In  default  He  Is 
tbe  moving  party,  and  cannot  pot  her  In  de- 
fault except  by  a  performance  or  offer  to  per- 
form on  his  part  Morrison  v.  Terrell,  27 
f^an.  326;  Soper  t.  Galie,  5S  Kan.  — ■,  41  Fac. 
869. 

He  further  contends,  hovrever,  that  she  was 
unable  to  convey  a  title,  there  being  no  <*der 
of  the  probate  conrt  at  the  time  the  agreement 
was  made  authorizing  the  sale,  and  because 
the  order  subsequently  made  did  not  conform 
to  tbe  contract  made  between  tbe  parties.  He 
argues  that  for  want  of  power  the  contract 
was  inralid,  and  the  money  paid  should  ttierft- 
fore  be  refunded.  The  contract  cannot  be 
treated  as  wholly  void.  Tbe  defendant  owned 
a  i«/is  Interest  In  the  land  In  her  own  right, 
and  she  obtained  from  the  probate  court  au- 
thority to  malce  a  sale  and  to  caawej  tbe  en- 
nre  title  to  Uie  land.  She  did  not  obtain  di- 
rect anthcwlty  tram  the  court  to  sell  the  land 
to  tbe  defwdant  at  a  stipulated  price,  regard- 
less of  statutory  requirements,  but  at  thla  the 
plaintiff  has  no  cause  to  complain.  He  knew 
the  coDd]ti<m  of  tbe  title,  and  knew  tbat  a  sale 
could  only  be  made  with  tbe  permission  and 
antbcHrtQ'  <tf  the  probate  court,  and  therefore 
he  Is  heid  to  know  that  it  could  only  have 
been  noade  in  tbe  manner  prescribed  by  the 
Btatate.  Both  of  the  parties  appear  to  have 
been  soaaewbat  mistaken  as  to  the  legal  pro- 
cedure, but  manifestly  both  contemplated  that 
a  title  was  to  be  obtained  through  legal  pro- 
ceedings in  the  probate  court  Tbe  order 
made  by  the  probate  court  prescribes  coudl- 
tions  substantially  In  accord  with  those  of  tbe 
contract,  and  evidently  was  obtained  with  a 
view  of  carrying  out  so  far  as  tbe  statutes  per- 
mitted the  agre^noit  of  tbe  parties.  They 
knew  or  most  be  held  to  have  known  tbat  an 
appraisement  was  required,  and  that  the  land 


could  not  be  sold  for  less  than  three-fourths  of 
its  appraised  value,  and  also  that  other  steps 
prescribed  by  the  statute  could  not  be  dis- 
pensed with. 

The  interest  rate  named  In  the  order  differed 
slightly  from  that  specified  in  the  contmct,  but 
that  might  have  been  modified,  and,  if  not,  the 
defendant  could  have  made  provision  for  tbat 
out^of  ber  own  Interest  There  was  no  mis- 
representation by  ber  respecting  the  state  <rf 
the  title,  or  in  regard  to  her  right  to  conv^. 
There  is  nothing  to  show  tbat  she  could  not 
have  been  placed  in  a  position  to  convey  the 
land  to  tbe  plaintiff  on  December  31,  1887,  or 
even  at  an  earlier  date.  An  appraisement  <tf 
the  land  might  have  been  procured,  under 
which  such  a  sale  could  have  been  made  fi» 
the  statute  allows,  and  such  as  both  of  tbe 
parties  contemplated.  She  was  always  ready 
and  even  anxious  to  sell  and  convey  tbe  land 
to  plaintiff  up  to  the  termination  of  the  ccm- 
tract,  and  for  months  afterwards.  No  objec- 
tion to  the  sale  was  made  by  tbe  heirs,  or  by 
any  one  interested  In  the  transfer,  and  an  or- 
der for  the  sale  and  conveyance  was  granted 
by  the  court  Tbe  sale  was  not  defeated  on 
account  of  any  obstacle  thrown  in  tbe  way 
by  tbe  owners  of  the  land  or  by  the  probate 
court  It  failed  because  the  defendant  was 
unwilling  and  unprepared  to  perform  on  bis 
part  and  this  is  fairly  disclosed  by  his  own 
testimony.  He  never  complained  that  an  ab- 
stract of  title  bad  not  been  tendered,  nor  o£. 
any  failure  on  ber  part,  until  long  after  be  had 
made  default  and  tbe  contract  had  been  ter^j 
minated.  Pigment  of  tbe  first  one-tblrd  of, 
the  purchase  price,  which  amounted  to  about 
930,000,  was  never  tend^ed  by  him,  and  It  Is 
evident  that  he  was  never  in  a  cwdltfcn  to 
make  a  t^ider.  Instead  of  requesting  per- 
formance on  ber  part  he  was  seeking  tw  de- 
lay, and  he  even  went  so  Car  as  to  pay  an 
additional  $1,000  to  obtaiu  a  further  delay  or 
eztendon  of  a  little  more  than  two  months. 
He  was  clearly  in  default  on  the  last  day  of 
December,  1887,  and  tbe  money  which  he  had 
advanced  had  been  forfeited  by  reason  of  his 
own  delay  and  fault  For  a  period  of  more 
than  two  years  he  seems  to  have  treated  tbe 
money  as  forfeited,  because  do  steps  were  tak- 
en by  him  looking  to  a  recovery  ci  the  same 
until  the  latter  part  of  April,  1890.  In  tblto 
actlcm  be  has  filled  to  show  any  right  of  re- 
covery, and  the  court  committed  no  error  in 
directing  a  verdict  In  fiiTor  <tf  the  defoidant 
Judgment  afBrmed.  AH  the  Jnetlcee  concor- 
rlng. 


ROSER  V.  FOURTH  NAT.  BANK  OF 
WICHITA  et  al. 

(Suoreme  Court  of  Kansas.    Nov.  9,  1885.) 

Appeal  —  Cass  Hads  —  Ricord  —  FRAm>C£iiTT 
CosvBTANOXs— Sals  of  Homestead. 
1.  Where  a  review  Is  baaed  upon  a  case  made, 
the  nilingB  of  the  trial  court  assigned  for  error 
must  be  embodied  In  the  case  made  itself,  and 
can  never  be  shown  by  extrinsic  evidence;  hut 
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matten  relating  to  the  •errke,  siting,  and  wt* 
'tllng  of  the  otfle  made  may  generaJlr  M  shom 
-far  «vidence  oataide  of  the  case  made. 

2.  The  Bale  and  conveyance  of  a  homestead 
■cannot  operate  aa  a  fraud  upon  credltora,  and  tbe 
title  of  me  noretiaBcr  cannot  be  affected  by  the 
vnrpose  of  the  gnmtvr  In  wiring  the  «•!•  and 
«enveyaBCe. 
XSyUabas  by  the  Court) 

Elrror  fran  court  of  common  pleas,  Sedg- 
wick county;  Jacob  M.  Balderston,  Judge. 

Action  by  the  Foortfa  National  Bank  <rf 
Wichita  agatost  IjOuIb  Roser  and  Herman 
DrelBTOgt.  PlalntlfEta  bad  Judgment,  and  de- 
fendant Beser  brings  enoe.  AfBrmed  bi  part 
and  re>rerBed  In  part. 

Amldon  &  Conler,  tor  platntlfl  In  eiror.  J. 
V.  Daogberty,  for  defendants  In  errcv. 

JOHNSTON,  J.  ThfB  action  was  brought 
toy  the  Fourth  National  Bank  of  Wichita 
against  Louis  Roser  and  Herman  Drelsrogt 
for  t^e  pnrpesc  of  setting  aside  conveyances 
<if  real  estate  tn  the  dty  of  Wichita,  made 
Jjtcob  Roeer  and  V7lte  to  Loula  Roser,  and 
mb}ect  the  pmpertr  to  the  payment  of  a  judg- 
ment obtained  by  the  bank  against  Jacob 
Boeer,  One  of  the  deeds  made  by  Jacob  Ro- 
«er  purported  to  convey  to  hla  brother  Louis 
Are  Iota  on  Fifth  avenue,  and  the  other, 
which  was  executed  almut  three  weeks  later, 
-purported  to  cowrey  to  him  four  lots  on  Cen- 
tral avemie.  It  was  alleged  that  both  of  the 
deeds  were  fraudulently  made  by  Jacob  Roeer 
and  wffe  to  defeat  their  creditors,  and  that 
no  conelderatton  whatever  was  paid  by  Louis 
noser  for  the  property,  and  that  he  had  no 
Interest  therein,  but  was  merely  holding  It  for 
Jacob  Boser  and  hfa  vrff e.  Drdsrogt.  a  Judg- 
moit  creditor  of  Jaeob  Roser,  who  claimed  a 
lien  upon  the  pri^rty,  was  made  a  party  de- 
fendant Tbe  case  wfl»  tried  without  a  jury, 
and  tbe  court  found  that  the  transfers  were 
firaudolent  as  against  the  bank  and  Herman 
Dretavogt,  and  a  decree  was  entered  setting 
tbe  deeds  aside,  and  subjecting  the  property 
to  tbe  payment  of  the  dalm  of  the  bank, 
-which  was  decided  to  be  a  prior  lien,  and, 
second,  in  tbvw  of  I>relsv{^.  Louis  Roser 
InstitDted  this  proceeding  in  error  against  the 
bank  to  obtain  a  review  of  the  rulings  of  the 
■district  court,  bat  Dreisvogt  was  not  brought 
Into  the  case. 

At  the  outset  we  are  asked  tn  dismtes  the 
proceeding,  first,  because  the  record  its^ 
Mis  to  show  that  any  notice  of  the  time  of 
settling  the  case  was  given,  or  tliat  notice  wais 
waived,  or  that  any  amendments  were  sug- 
gested by  the  bank,  or  that  the  bank  was  rep- 
resented when  the  case  was  settled  and 
'Signed.  It  Is  true,  the  record  is  silent  In  those 
particulars,  but  uncontradicted  proof  outside 
of  the  rec(Hrd  w&b  oflTered,  which  shows  that 
tte  attorn^  for  the  tiank  was  present  wbon 
tbe  case  was  settled  and  signed,  and  consent- 
<ed  to  the  case  as  made.  The  claim  that  tbe 
vtatters  relating  to  the  service  cf  a  case  made, 


tbe  suggestion  at  amendmenta,  the  notice  of 
waiver  of  notice,  and  tbe  pres«ice  of  the  par- 
ties at  the  time  of  settling  and  signlDg  tin 
case  must  ajq^ear  in  the  record  ttsdf ,  cannot 
be  sustained.  It  Is  held  Qtat,  wfaera  a  re- 
view is  baaed  upon  a  case  made,  tbe  rallngi 
of  tbe  trial  eoort  CMnpfiatned  of  and  assigned 
for  enw  must  be  shown  by  and  embodied  hi 
the  case  made  Its^,  and  can  nerer  be  showa 
by  any  other  or  by  extrinsic  evidence;  but 
matters  relating  to  the  service,  signing,  and 
settling  of  the  case  made  may  gCT^llv  be 
shown  by  extrinsic  evidence,  or,  ta  other 
words,  outside  of  the  case  made.  Jotts  T. 
Kellogg,  51  Kan.  263,  S3  Fac.  98T. 

The  objection  that  there  Is  a  defect  of  par- 
ties cannot  be  sustained.  His  claim  was  sep- 
arate and  distinct  from  that  of  the  bank,  aad, 
no  matter  bow  the  controversy  between  Roeer 
and  tbe  bank  may  be  determined,  be  cannot 
be  prejudicially  affected.  The  Judgment 
which  he  has  obtained,  and  his  rights  there- 
under, cannot  be  disturbed  by  the  decision  Is 
this  proceeding. 

As  to  the  real  estate  described  In  one  of  the 
conveyances,  we  find  there  is  sufficient  testi- 
mony to  sustain  the  Judgment  of  the  court 
Frrau  a  reading  of  the  testimony  It  would  ap- 
pear that  tbe  preponderance  of  tbe  evidence 
was  tn  fiivor  of  the  plaintiff  la  error,  and  tend- 
ed to  sustain  the  validity  of  the  emiTeyance; 
but,  as  th^  is  some  testimony  nqppwtlng 
the  conclusion  of  the  trial  court,  we  are  con- 
cluded npon  tbe  facts  by  tts  flndSng. 

As  to  the  Fifth  avenue  lota,  it  apiieats  that 
Jacob  Roser  erected  a  bouse  thereon,  and  was 
occupying  It,  with  his  family,  at  the  time  they 
were  conveyed  to  Louis  Roser.  It  is  argued 
that  Jaeob  Roser  and  Aimlly  bad  abandoned 
the  liomestead  priw  to  tbe  conveyance  of  tbe 
som^  tat  we-flall  to  find  any  proof  sustaining 
this  eootention.  Jaeob,  with  his  wife  and 
minor  children,  bad  been  occupying  the 
homestead  for  a  period  of  abont  two  yenri*. 
and  were  occupying  It  as  their  h<Hne  at  tbe 
time  it  «ns  sold  and  conveyed  by  a  deed  of 
general  wamnty  to  Louis  Roser.  In  Monroe 
V.  May,  9  Kan.  318,  It  was  Md  ttiat  tbe  trans- 
fer of  exempt  property  could  woA  no  fraud 
upon  credltons,  and  that  "tte  bomestead  It 
something  toward  which  the  eye  at  the  cred- 
itor need  never  be  turned.**  In  Wilson  v. 
Taylor,  49  Kan.  774,  81  Fac.  607,  It  was  de> 
clared  that  "a  cmveyance  of  a  homestead  or 
other  exempt  property,  even  tfaou^  made 
vrith  intent  to  defraud  creditors,  vests  the 
title  thereof  In  the  grantee,  and  does  not  be- 
come subject  to  the  lien  of  a  Jud^noat  pre- 
viously obtained  by  a  creditor  of  tbe  grantor." 
The  Judgment  of  tbe  district  court  decreeli« 
the  cancellation  of  the  deed  conveyli^  tbe 
four  lots  on  Central  avoiue  will  be  afilnned, 
and  so  much  of  it  as  pnrporti  to  set  aride  nod 
cancel  the  conv^anoe  of  the  five  lots  oa 
Fifth  avenue  will  be  reversed,  and  a  new  trial 
as  to  the  latter  pnqmty  will  be  awarded.  AO 
the  Justices  concurring. 
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ATOHIS(HT,  T.  A  8.  F.  B.  00.  T.  LANNl- 
GAN. 

^ipreme  Goort  of  Kansas.    Not.  0.  18&B.) 

lUDKT  VO  Smk^OTI — DEncilTB  APPLuson— 

Nbsligbncb  of  Fkulow  Sbrtant — 
Bpbgial  Vbicdiot. 

1.  li.,  while  Id  the  emplor  of  the  defendant 
company  aa  a  brakeBwn,  in  attemptinc  to  couple 
two  am  constructed  with  doable  deaawooda,  o& 
a  dark  night,  had  his  right  hand  crushed,  he- 
canse  his  lantern,  fnmiahed  him  by  the  com- 

gDf,  was  defective,  and  failed  to  famish  propa 
bt.  The  eridence  failed  to  show,  and  the  inrj 
were  enable  to  determine,  in  what  particular  the 
mechanism  of  the  lantern  was  defective,  but  It 
was  clesrl?  shown  that  it  smoked  the  globe,  and 
did  not  sire  a  good  light.  Held,  that  the  failure 
to  establish  the  particular  defect  which  caused 
title  lantern  to  smoke  the  globe  is  not  fatal  to  the 
plaintiff's  right  of  recoverr. 

2.  The  injury  for  which  the  plaintitT  sues 
was  receiTed  in  Missouri,  where  the  common- 
Ian-  rule  that  the  master  is  not  liable  to  the  em- 
ploy 5  for  injuries  occasioned  by  the  negligence 
of  a  fcUow  servant  obtains.  Held  that,  where 
the  proziiDate  eaass  of  the  Injury  is  the  failure 
of  tne  emploret  to  foxnlali  the  enmlo^t  with  a 
nitable  lantern  witii  which  to  do  the  work,  and 
which  it  was  bis  duty  to  furnish,  the  ttct  that  a 
<oemploy6  was  also  gmlty  of  negligence  contrib- 
uting to  the  injuiT  does  not  necessarily  bar  a 
recovery. 

3.  Where  an  Instrument,  tool,  or  appliance 
furnished  by  the  employer  is  defective,  and  he 
promises  to  replace  the  article  with  a  suitable 
Wke,  the  rule  that  the  employer  is  oititled  to  a 
reasonable  time  thereafter  to  fulfill  his  promise 
does  Dot  make  It  incumbent  on  the  employ^  to 
«ther  quit  the  service  or  assume  the  risk  attend- 
ing the  use  of  the  defective  article  immediately  oo 
the  expiration  of  the  lime  when  the  employer 
ought  to  have  fulfilled  hia  promise.  In  doubtful 
cases  it  is  for  the  jury  to  determine  whet  is  a 
itaaonable  time  witbin  which  each  party  ought 
to  act. 

4.  Where  the  jury  answer  spedal  questions, 
submitted  at  the  leqneet  of  the  defendant,  "We 
do  not  know,"  or  "We  cannot  determine,"  the 
answer  most  be  taken  as  one  unfavorable  to  the 
plaintiff  when  the  Jodgment  ia  in  Us  favor;  bat 
when.  If  80  answered,  they  are  not  inconsistent 
with  the  freneral  verdict,  a  judgment  rendered 
upon  it  will  b»  upheld. 

5.  Only  audi  questions  as  can  be  feirly  and 
intdlisently  anawered  should  be  submitted  to 
tlie  jury.  The  court  ought  always  to  eliminate 
from  spcchil  questicaiB  asked  all  such  as  are  un- 
^ir.  or  f»tt  on  a  jury  to  ^>eCQ]ete  or  guess  as  to 
what  might  or  might  not  have  happened  ondw 
supposed  contingcnaes. 

(Synabns  by  the  Goart) 

Brrar  from  district  court,  JobnMit  eonn^; 
John  T.  Bnrria,  Judge. 

ActioD  by  Patrick  B.  Lanntgan  against  the 
Atchfflon,  Topeka  &  Santa  W6  Railroad  Com- 
pany tor  personal  Injuries.  Plalntltf  bad 
Jodgmoit,  and  defOTdant  brings  error.  Af- 
flnnedu 

A  A  Hnrd,  O.  J.  Wood,  and  W.  Uttle- 
fleld,  for  plaintiff  in  error.  A  Smith  Deven- 
n«r.  Cor  d^endant  In  «Ror. 

AIjLBN,  J.   The  defendant  In  error, 
was  plaintiff  below,  was  emploTed  aa  a 
brakeman  on  the  railroad  operated  by  the 
defendant,  on  a  freight  train  rtumlns  be- 
tweun  Argentine,  Kan.,  and  Marcelline,  Ma 


At  2  o'clock  In  the  morning  of  March  8, 
ISdO,  at  Narbome,  Mo.,  his  right  hand  was 
cms  bed  between  the  deadwoods  of  two 
freight  cars  which  he  was  conpUng.  This 
action  was  prosecuted  to  recover  damages 
for  the  injury  then  received.  The  petition 
Is  very  long,  and  alleges  many  acts  of  negli- 
gence as  grotmds  of  recovery,  but  at  the 
opening  of  the  trial  the  pialnttff  annonnced 
that  be  would  rely  sc^ly  on  the  allegations 
of  negligence  In  furnishing  the  defendant  a 
defective  lantern  with  which  to  perform  his 
work.  All  other  charges  of  negligence  were 
eliminated  from  tbe  case.  The  jury  render- 
ed a  genial  Terdlct  In  favor  of  the  plaintiff 
for  $0,300,  and  also  returned  answers  to  spe- 
cial questions  snbmltted  by  both  parties. 

It  appears  that  the  plaintiff  bad  been  em- 
ployed by  the  defendant  53  days.  He  had 
never  been  ftimlsbed  with  a  copy  of  tbe 
mles.  The  lantern  famished  him,  after  he 
commenced  working  on  the  train,  of  which 
Clark  was  conductor,  was  an  old  one.  It 
smoked  the  globe  so  that  It  gave  a  poor 
light  Five  or  six  days  before  he  was  hurt, 
Lannigan  complained  to  the  conductor,  and 
requested  that  a  good  lantern  be  furnished 
him.  This  the  conductor  promised  to  do, 
and  directed  him  to  continue  to  use  tbe  old 
oDe  until  a  new  one  could  be  obtained.  On 
the  night  of  the  accident  tbe  train  started 
from  Marcelllne.  The  lantern  was  cleaned 
before  the  train  left  Marcelllne,  and  the 
plaintiff  cleaned  it  again  by  wiping  the  globe 
and  scraping  the  burner  at  Cftrrollton,  about 
a  half  an  hour  before  the  accident  At  Nar- 
borne  it  became  necessary  to  couple  two 
freight  ears  equipped  with  doable  dead- 
woods,  which  rendered  the  task  more  dan- 
gerous than  where  the  cars  are  built  with 
single  deadwoods.  The  night  was  dark,  and 
his  lantern  had  again  become  smoked  to 
such  an  extent  that  he  could  not  see  clearly. 
He  did  not  know  that  the  moving  car  had 
doable  deadwoods,  -and  In  the  dim  light  did 
not  see  it  until  after  the  couiOing  was  made, 
and  his  hand  crashed. 

It  Is  contended  that  imder  the  findings  of 
the  jury  the  plaintiff  was  not  entitled  to 
judgment  The  first  and  second  questions 
submitted  by  the  defttidant  and  the  an- 
swers of  the  Jury  to  them,  are  as  follows: 
"(1)  Qnestion.  If  you  find  the  lantern  used 
by  the  plaintiff  at  the  time  he  was  Injured 
was  defective,  then  state  In  what  partlculara 
it  was  defective.  Answer.  We  cannot  deter* 
mine.  (2)  Q.  Was  tbe  burner  In  the  himp 
of  said  lantern,  or  any  part  of  ft,  defectlTe? 
If  so,  state  what  the  defect  was.  A.  We 
cannot  determine."  On  these  findings  coun- 
sel argues  that  tbe  answers  given  by  the 
jury  are  equivalent  to  saying  that  no  defect 
existed.  The  plaintiff,  on  the  witness  stand, 
had  testified,  "I  conldnt  tell  yon  what  the 
defect  was,"  and  there  was  no  evidence 
showing  wherein  the  mechaDlcal  constrnc- 
tloQ  of  the  lanton  was  fanlty,  bnt  It  was 
abundantly  shown  that  the  globe  «C  the  huk- 
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tern  was  soon  dimmed  with  smoke,  so  that 
it  gave  but  a  poor  light  Ws  do  not  think 
it  WEB  absolutely  essential  to  the  platntiCf' s 
right  of  recovery  that  he,  or  any  witness 
called  him,  should  be  able  to  state  defi- 
nitely and  correctly  why  the  lantern  &Iled 
to  bum  properly.  It  is  ordinarily  very  easy 
to  determine  whether  a  lantern  works  satis- 
factorily or  not,  but  It  would  require  an  ex- 
pert to  find  and  remedy  the  particular  defect 
in  one.  A  watch  might  be  utterly  useless 
as  a  timepiece,  and  fall  to  ran  at  all,  and  a 
witness  knowing  the  fact  be  yet  unable  to 
point  out  the  particular  part  of  the  mechan- 
ism which  was  defective.  It  certainly  would 
not  be  claimed  that,  because  a  witness  was 
unable  to  name  the  mechanical  defect  In  the 
watch,  that  he  conld  not  testify  that  it  was 
defective.  It  was  sufficient  to  show  that 
the  lantern  did  not  give  a  reasonably  good 
light,  and  was  unfit  for  a  brakeman's  use. 
It  would  have  been  absurd  to  require  the 
Jtiry  to  state  what  defect  caused  the  lan- 
tern to  smoke. 

The  plalntltt'B  Injury  was  received  In  Mis- 
souri, where  the  common-law  rule  with  ref- 
erence to  the  liability  of  an  employer  to  his 
employe  for  Injuries  occasioned  by  the  neg- 
ligence of  a  fellow  servant  obtains.  The 
Jury  answered  the  twenty-flfth  and  twenty- 
sixth  questions  asked  by  the  defendant  as 
follows:  "(25)  Question.  Was  the  engineer 
guilty  of  any  negligence  causing  the  plaln- 
tllTs  Injury?  Answer.  Yes.  (26)  Q.  If  you 
say  the  engineer  was  guilty  of  negligence, 
then  state  what  his  negligence  was  that 
caused  the  Injury  of  plaintiff.  A.  In  falling 
to  obey  the  stop  signal."  It  appears  that  the 
cars  pushed  by  the  engine  were  going  at  a 
rather  rapid  rate  for  making  a  coupling,  and 
the  plaintiff  In  error  claims  that  this  find- 
ing of  the  jury  Is  to  the  effect  that  the  plaln- 
tifTg  Injury  resulted  from  the  negligence  of 
the  engineer,  who  was  a  fellow  servant,  and 
not  from  the  d^ective  lantern.  In  this, 
as  with  an  similar  accidents,  many  circum- 
stances concurred  in  producing  the  Injury. 
There  were  the  double  d^dwoods  on  both 
cars,  greatly  Increasing  the  difficulty  In  mak- 
ing a  coupling  and  withdrawing  the  hand 
without  injury.  There  was  the  stationary 
car  on  the  one  side  and  the  moving  car  on 
the  other.  It  was  absolutely  indispensable 
that  one  car  should  be  pushed  up  to  the 
other  In  order  that  the  coupling  might  be 
made  at  all.  Every  Increase  of  si>eed  in  the 
moving  car  diminished  the  time  allowed  the 
ibrakeman  to  withdraw  his  hand.  The  coup- 
fllug  could  be  made  when  the  car  was  mov' 
Ing  at  the  slowest  possible  rate  with  some- 
thing approximating  absolute  safety.  With 
the  car  moving  at  a  very  high  rate  of  speed, 
Inevitable  accident  would  follow  from  the 
brakemAn  holding  the  link  until  the  coupling 
was  made.  Between  these  two  limits,  and 
with  a  movement  ordinarily  deemed  safe 
and  proper,  couplings  are  oaually  made. 
There  is  no  finding  by  the  Jury,  nor  la  there 


any  showing  in  the  evidence,  that  this  cot^i) 
ling  conld  not  liave  been  made  with  saffiy 
at  the  rate  of  speed  at  which  the  car  w:is, 
in  fact,  moving,  if  the  plaintiff  liad  liad  sutti- 
clent  light  to  see  the  double  deadwoods,  and 
determine  more  accurately  the  speed  of  the 
moving  car.  Nor  can  we  presume  that,  if  he 
had  been  able  to  ascertain  the  exact  meas- 
ure of  his  danger,  he  would  have  Incurred 
the  risk.  The  Jury  have  found  that  the  de- 
fective lantern  which  failed  to  give  him  a 
proper  light  was  the  proximate  cause  of  the 
Injury.  The  fact  that  the  engineer  was 
guilty  of  negligence  contributing  to  the  In- 
jury does  not  take  away  his  right  of  re- 
covery under  these  circumstances. 

A  very  Ingenious  argument  Is  made  In 
support  of  the  claim  that,  If  the  lantern  was 
defective,  the  plaintiff  was  guilty  of  con- 
tribntory  negligence  in  using  it.  It  is  said 
that  the  plaintiff  has  alleged  in  his  petition 
that  the  lautem  was  defective,  and  that  ilie 
defendant  failed  to  furnish  a  good  one  after 
the  lapse  of  a  reasonable  time;  and  It  is 
contended  that,  the  defendant  having  so 
failed,  the  plaintiff  assumed  all  risk  after 
such  failure.  The  logic  of  this  reasoning 
would  lead  to  the  conclusion  that  there  could 
never  be  any  liability  on  the  part  of  the 
employer  for  failure  to  replace  defective 
tools  or  machinery  with  good  ones.  He  must 
first  have  notice  of  the  defect,  then  have  a 
reasonable  time  in  which  to  remedy  It  be- 
fore any  liability  would  attach.  If,  then,  the 
employe  assumes  all  risk  from  that  time  on. 
there  Is  no  period  during  which  the  employ- 
er is  liable.  This  Is  a  wrong  conclusion.  Ttie 
employer  Is  bound  to  act  within  a  reasonable 
time  after  notice.  The  employ^  has  still  a  rea- 
sonable time  after  the  employer  Is  In  default 
before  he  is  required  to  either  quit  the  serv- 
ice or  assume  the  risk.  This  case  is  quite  differ- 
ent from  that  of  Morbach  v.  Mining  Co.,  53 
Kan.  731,  37  Pac.  122.  The  demand  made 
on  the  conductor  for  a  good  lantern  was 
only  five  or  six  days  before  the  injury,  and 
we  cannot  say,  as  a  matter  of  law,  tliat  It 
was  unreasonable  and  negligent  for  the 
plaintiff  to  still  continue  In  his  employment, 
using  a  defective  lantern,  for  that  length  of 
time.  The  evidence  also  clearly  shows  that 
lanterns  are  furnished  by  the  company,  and 
that  the  plaintiff  could  only  procure  one 
through  the  conductor,  who,  for  that  pur- 
pose, was  the  representative  of  the  compa- 
ny. The  proof  that  the  plaintiff  complained 
of  the  one  he  had,  and  requested  another,  Is 
clear,  and  not  directly  contradicted  by  any 
one. 

2.  Complaint  Is  made  of  the  thirteenth  in- 
struction, which  Is  as  follows:  "Two  sets  of 
questions  are  submitted  to  you  to  be  an- 
swered. It  Is  your  duty  to  answer  each 
question,  and  that  your  answer  be  written 
under  the  question,  and  signed  by  your  fort*- 
man  in  the  same  manner  that  your  general 
verdict  is  signed.  Yoa  have  no  right  to 
ignore  the  questions  submitted  to  you  by  the 
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court,  but  it  Is  Tonr  dutr  to  con^der  them, 
and  to  answer  them  correctly.  If  yon  can 
do  80  from  the  evidence.  It  would  not  be 
proper  for  yon  to  state,  *We  do  not  know;* 
but  if,  after  considering  the  questions  In 
their  order,  there  are  any  of  them  which 
yon  cannot  answer  from  the  evidence,  let 
yoor  answer  be,  "We  cannot  determine  from 
the  evidence.*  But,  whatever  your  answa 
be^  It  shonld  be  reduced  to  writing,  and 
slipaod  by  yonr  foreman,  as  before  stated. 
While  you  are  not  required  to  do  Impossl- 
MlltieB.  yon  have  no  right  to  Ignore  or 
neglect  the  questions  that  are  propounded 
to  yon,  tHit  it  Is  yonr  duty  to  consider  them 
candidly  and  carefully,  and  to  answer  them, 
tC  th^  can  be  answered."  This  Instruction 
la  very  similar  to  the  one  given  In  the  case 
of  BaHroad  Co.  v.  Gone,  87  Kan.  S67,  15 
^u:.  499,  as  well  as  that  in  Ridlway  Co.  v. 
Jacobs,  39  Kan.  2M»  17  Fac.  791,  and  ongnc 
not  to  have  been  given.  To  determine 
whether  this  Instruction  has  been  materially 
^ejndldal  in  its  effect  on  the  rights  of  the 
defendant,  we  must  look  to  the  answers  re- 
turned. We  bave  already  decided  that  the 
d^endant  was  not  entitled  to  definite  an- 
swers to  the  flnt  and  second  questions.  The 
fimrteenth  question,  to  which  a  similar  an- 
swer was  returned.  Is  In  the  same  line.  The 
only  other  qnestion  to  which  a  ri.mUar  an- 
swer was  given  Is  the  thirty-sixth,  which 
reads:  "Were  the  ears  moving  back  at  a 
dangerous  rate  of  speed  for  the  plaintiff  to 
make  the  coupling  at  the  time  he  was  burtr' 
We  tbink  counsel  is  correct  In  saying  that 
this  question  must  be  treated  as  having 
beoi  answered  favorably  to  the  d^endant, 
and  that  answw  would  be,  "Yes."  But  such 
an  answer  does  not  avail  the  plaintiff  in 
eror,  for  It  falls  short  in  many  partlcidars 
of  a  fliMiiwg  of  contributory  negligence  on 
the  iMut  of  the  lOalntiflC  With  a  good  light, 
he  might  have  discovered  the  ta.tal  double 
dead  woods  on  the  approaching  car,  and 
might  also  have  better  Judged  of  the  speed 
at  which  It  was  approaching;  or  he  might 
have  made  the  coiq;>llng,  and  withdrawn  his 
hand  in  safety,  If  fully  apprised  of  bis 
danger.  The  tenth  instruction  Is  not  open 
to  the  objection  urged  against  It,  for  it  dear^ 
ly  Informs  the  Jnry  that  the  plaintiff  cannot 
recover  if  his  negligence  contributed  to  the 
injury.  Other  iastructims  given  and  re- 
fused are  comidained  of,  but  we  find  noth- 
ing requiring  special  mention.  We  think  the 
court  propo'ly  refused  to  submit  to  the  jury 
the  twai^-first,  twen^-second,  and  twen^- 
thlrd  questttms,  because  they  required  the 
jury  to  guess  what  might  have  happened 
In  certain  contingencies.  The  twenty-first 
reads:  "If  the  plaintiff  had  withdrawn  his 
hand  after  guiding  the  coupling  link  to  Its 
place,  instead  of  raising  it  up,  would  he  have 
avoided  the  Injuzyr'  It  is  quite  probable 
that.  If  be  had  withdrawn  his  hand  before 
the  cars  came  togetbo',  he  would  not  have 
been  Injured.    Some  other  minor  matters 


are  mentioned  in  t3je  brief,  but  they  are  not 
of  sufBt^t  Importance  to  be  stated  here. 
The  judgment  Is  affirmed.  All  the  justices 
concurring. 


8TATB  V,  NSWBOU). 

fSirorenie  Court  of  Kansas.    Nov.  9,  1895.) 
BrAnffs— TAxme  Xnsoi  at  DtrmaHT  Tofss. 

Ohapter  81  of  Hie  Laws  of  1893,  entitied 
**An  act  regnlatlDg  the  feei  and  salaries  of  the 
coantT  treasurer,  count;  clerk,  connt?  attorney, 
rerister  of  deeds,  clerk  of  the  district  court,  sher- 
iff, probate  jud^  and  coont;  snrreyor  of  Sum- 
ner county^  is  conatitutional  and  valid.  Commis- 
Bloners  t.  Hiner.  88  Pac  288,  64  Kan.  S34.  and 
Finnegan  t.  Sale,  88  Poo.  477,  54  Kan.  420,  dls- 
tinimiabed. 

(Syllabni  by  the  Court) 

Appeal  from  district  court,  Sumner  coun- 
ty; J.  A.  Bnmette,  Judge. 

William  J.  Newbold  was  Indicted  for  fall~ 
ure  to  file  a  statement  of  fees.  Motion  to 
quash  the  Information  granted,  and  the  state 
appeals.  Reversed. 

F.  B.  Dawes,  Atty.  Gen.,  and  James  Law- 
rence, for  appellant  C.  D.  Elliott  and  W. 
W.  Schwlan,  ffw  app^leok 

ALLEN,  J.  The  dtfendant  is  the  register 
d  deeds  of  Bumner  county.  He  Is  charged 
with  bavlng  neglected  and  refused  to  file 
with  the  county  cleric  a  statemeoit  ot  the 
fees  odlected  him  as  re^lstw  ot  deeds, 
as  required  by  the  fifth  section  of  chapter 
81  of  the  Laws  of  1898.  A  motion  was  filed 
on  behalf  of  the  d^endant  to  quash  the  In- 
formation on  the  ground  that  the  statute 
referred  to  Is  unconstitutional,  and  that  the 
ftuits  set  fcorth  In  the  InformatUm  do  not 
constitute  a  public  offense.  The  motion  was 
sustained,  tlw  Information  qnaahed,  and  the 
state  appeals.  Tbo  tenth  section  of  the  act 
in  questi<m  reads  as  follows:  "This  act  shall 
not  affect  the  fees  or  salaries  of  the  present 
county  treasurer,  county  clork,  county  at- 
torney, register  of  deeds,  clerk  of  the  dis- 
trict court,  sheriff  or  probate  judge,  but 
shall  be  in  full  force  and  effect  as  to  the 
county  surveyor."  Section  12:  "This  act 
sball  take  effect  and  be  la  force  from  and 
after  Its  publicatl(m  in  the  ofilclal  state 
j>a9&e."  The  contention  on  behalf  of  the  de- 
fendant Is  that  the  act  takes  effect  at  differ- 
ent times,  and  therefore,  under  the  decision 
in  the  case  of  Commissioners  v.  HIner,  54 
Kan.  334,  38  Fac.  286,  and  other  cases  fol- 
lowing It,  Is  void.  The  act  under  considera- 
tion In  that  case  did  not  by  the  provisions 
of  its  hut  section  idl  become  a  law  at  one 
time.  The  last  section  of  the  act  nnder  con- 
sideration In  this  case  provlttes  that  It  shall 
bec<Hne  a  law  from  the  date  of  Its  publlca- 
thm  In  the  official  state  papa.  It  was  said 
in  the  opinion  In  the  case  of  Oommlssltmers 
V.  Hiner:  "Acts  are  frequently  passed,  In 
the  body  of  which  provision  Is  made  that 
they  shall  act  upon  certain  classes  and  com- 
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inanities  at  different  times,  and  vjfim  tbe 
happening  of  certain  contlngcsicles,  bnt  there 
Is  a  (dear  distinction  between  such  acts  and 
the  one  we  are  considering.  In  those  cases 
the  act  goes  Into  effect  and  becomes  a  law 
as  an  entlretr,  and  if  tiie  act  meets  every 
contlngeQcy  when  It  arises,  and  operates 
alike  upon  all  that  come  within  the  scope 
of  Its  authority,  It  is  regarded  as  unlfonn  In 
Its  operatlcm,  and  Is  not  to  he  deemed  Invalid 
merely  because  it  does  not  becMne  applicable 
to  the  classes,  communities,  or  things  at  the 
same  moment  of  time,  or  which  may  be  sub- 
sequently gOTerned  by  It"  See,  also.  Com- 
mis^oners  t.  Chew,  44  Kan.  102,  2A  Pac.  62. 
Many  cases  may  arise  In  wtiich  It  will  he 
best  that  dlfTerent  sections  of  a  statute  shall 
become  actively  operative  at  different  times, 
and  where  the  old  ought  to  be  kept  In  force 
until  the  new  law  may  operate  Justly  and 
beneficially.  All  matters  of  mere  policy  or 
propriety  are  to  be  determined  by  the  legis- 
lature, not  by  the  comtB.  Whatever  our 
view  may  be  as  to  the  propriety  of  making 
changes  In  the  compensation  allowed  to  pub- 
lic ofUcers  at  different  times,  the  question  of 
proprle^  is  not  for  us  to  decide.  By  sepa- 
rate enactments  the  legislature  would  un- 
doubtedly have  the  power  to  make  changes 
in  the  compensation  of  these  county  officials 
take  place  exactly  as  provided  In  section  10 
of  this  act,  by  making  tbe  separate  acts  take 
effect  and  become  operative  at  the  expiration 
of  the  terms  of  office  of  the  present  Incum- 
bents. No  valid  reason  exists  why  this  may 
not  be  done  by  a  single  act.  Chapter  91  of 
the  Laws  of  1883,  which  was  under  consid- 
eration in  the  case  of  FUm^an  v.  Sale,  54 
Kan.  420,  88  Pac.  4T7,  was  open  not  only  to 
the  objection  that  It  was  attempted  to  make 
tt  take  effect  at  different  times,  but  part  of 
the  pra<vistouB  In  section  B  would  have  taken 
effect  Immediately  and  the  rest  at  different 
times.  The  act  we  are  now  considering  Is 
not  open  to  this  objecticm.  The  fett  and 
salaries  of  the  respective  officers  are  each 
fixed  1^  separate  sections  of  the  statute, 
comf^ete  In  themselves.  Section  S  of  the 
act,  making  It  the  duty  of  the  officers  who 
are  required  to  account  for  fees  received  to 
file-  a  return  thereof  with  the  county  derk, 
by  its  terms,  only  applies  when  the  ofilcers* 
fees  are  regulated  the  act  Tbe  section 
would  have  full  force  and  operation  from  the 
time  the  act  took  effect,  and  no  part  of  It 
would  remain  In  abeyance.  It  would  have 
been  competent  pxr  the  legislature,  In  connec- 
tion with  section  1,  which  fixes  the  compen- 
sation of  the  county  treasurer,  to  have  fixed 
a  date  from  and  after  which  the  compensa- 
tion should  be  such  as  Is  provided  in  this 
section,  and  so  as  to  tbe  compensation  of 
other  cottnty  officers  fixed  by  the  succeed- 
ing sections.  Ko  valid  reason  is  apparent 
why  The  same  end  may  not  be  accomplished 
by  a  single  section,  such  as  section  10  of  this 
act  is.  The  act  became  a  law  on  publication, 
and  actively  operative  as  to  the  connty  sur- 


veyor. Am  to  the  other  county  (rfficers  It 
was  also  a  law  when  pnbllshed,  but  it  did 
not  change  the  compensation  of  the  then  In- 
cnmbents  of  the  county  offices  named,  but 
did  fix  the  compensation  of  their  snccessora 
Tbe  Judgment  Is  reversed,  with  the  dlrec* 
tiott  to  overrule  tlie  motion  to  qoash  the  Itt- 
formation.   All  the  justices  coneurrliis. 


STATH  V.  GORDON. 
(Sooreme  Court  of  Kansas.    Nov.  8,  ISSft.) 
Fauic  PuTBirsBa— VABiAMOa— EviDsycE. 

1.  Tbe  mere  fact  that  a  false  pcetense  of  ui 
ezifltinK  or  past  fact,  by  reason  of  which  tbe  owd- 
er  of  money  or  property  la  mdnced  to  part  with 
the  flame,  is  accMupanied  by  a  fntore  promiiie, 
will  Dot  take  the  case  oat  of  the  opetatkm  of  the 
statute  which  prohibits  and  puniabea  the  obtain- 
luK  of  money  by  falae  pretenses. 

2.  In  tbe  mformation  charging  the  offeD«e 
the  name  of  the  inlnred  party  was  alleged  to  be 
Henry  Treniw,  and  the  tesdmooy  showed  Us 
full  name  to  be  Henry  Ghiild  Trenln.  EM  not 
to  be  a  fatal  variance. 

3.  The  evidence  examined,  and  Mi  to  bs 
Bnfficieot  to  sustiUn  die  convlctioB. 

(Bfllabw  by  ibe  Coort.) 

Appeal  fnxn  district  cotart,  Bbawnee  county; 
Z.  T.  Ha«n,  Judge. 

Oeoi^  Offfdon  was  eonvleted  at  drtatadog 
money  on  false  pretensea*  and  vpeata.  Af- 
firmed. 

An  Information  was  filed  to  the  district  court 
of  Shawnee  eotinty  In  irtilch  ft  was  charged 
that:  "George  Gordon,  at  tbe  county  of  Shaw- 
nee, in  the  state  of  Kansas,  aforesaid,  and 
within  the  Jurisdiction  of  this  court,  on  ttie 
30th  day  of  August,  A,  D.  1894,  unlawfully, 
fraudulently,  falsely,  knowingly,  desi^edly, 
and  feloniously  devising  and  intending  to  dieat 
and  defraud  one  Henry  Trenler,  did  then  and 
there  unlawfully,  falsely,  fraudulently,  know- 
ingly, designedly,  and  fdonlouEAy  pretoid  and 
represent  to  said  Hemy  Trenter  that  be,'  0w 
nld  George  Gordon,  and  an  Indian,  w^re  tbe 
owners  and  possessors  of  a  certain  valualde 
bar  or  brick  of  gold  of  great  value,  to  wit  of 
the  value  of  ten  thonssnd  <Mlar^  stid  gold  bar 
or  brick  being  then  and  then  In  Shawnee 
county,  Kansas,  wfaldi  said  goU  bar  or  gtM 
brick  they,  llie  said  GetHge  Gordon  and  said 
Indian,  were  about  to  take  to  the  United  States 
mtait  at  PhlladetiAiIa,  Pa.,  to  be  coined  Into 
money;  that  said  Indian  would  not  allow  said 
gold  bar  or  gold  brick  to  be  taken  to  said  mint 
unless  he  received  a  certain  som  of  money  oa 
his  Interest  in  said  gold  bar  01  gold  Mek;  tliat 
if  be,  the  flBld  Henry  Trenler,  would  ^e  to 
him,  tbe  said  Geoi^  Gordon,  the  sum  of  <»ie 
thousand  dollars,  to  pay  to  said  Indian  m  Ms 
share  In  sold  gold  bar  or  gcdd  bric^,  h^  saM 
George  Gordon,  would  deliver  to  Um,  said 
Hairy  Trenl^,  said  gold  bar  or  gold  brick,  to 
be  by  hfan.  the  said  Henry  Trenler,  taken  to 
said  United  States  mint,  and  ctdned  into  mon- 
ey, and  that  he,  said  Henry  Trenler.  sboidd 
have  a  third  Interest  in  the  money  mined  from 
I  said  gcdd  bar  or  gold  brick,  said  Intaest  to  ha 
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of  tbe  mlTw  of  aNwt  three  tbonsftDd  doUars,— 
whfdi  Bald  pretesHB  were  then  and  tbeie  made 
bj  the  aald  George  Gtordon  to  the  said  Henry 
Trenier  witb  tbe  design  and  for  tbe  purpose  of 
bidndng  the  aald  Hanrr  Trenier  to  advance 
and  pay  him  money;  and  the  mid  Henry  Tre- 
nier, rdylng  upon  and  beUerins  tmtd  false  pre- 
tcDMs  and  reprcaentatlona  to  be  tme,  and  be- 
Ins  deceived  thereby,  was  then  and  there  in- 
duced by  reason  tlMreof  to  deliver  to  said 
George  Gordon  tbe  sum  of  tlilrty-flTe  dollars 
lawful  monecy  of  the  United  titatee,  by  which 
«id  false  pretenses  tbe  said  George  Gordon 
then  and  there,  with  latent  to  cheat  and  de- 
fraud,  did  unlawfully,  fraudulently,  felonious- 
ly, falsely,  knowingly,  and  designedly  obtain 
of  tbe  said  Henry  Trenier,  and  of  the  money 
and  personal  property  of  said  Henry  Trenfer, 
thirty-live  dollars,  lawful  money-of  the  United 
States  of  America,  the  kind,  niunber,  denom- 
inations, and  amounts  of  which  are  to  this  af- 
fiant unknown,  and  a  more  particular  descrip- 
tion of  which  this  aflOaut  Is  unable  to  give,  of 
the  value  of  thlrty-flve  doUars;  whereas,  in 
truth  and  in  fact,  each  and  all  the  said  repre- 
soitations  were  false  and  franduleit,  and  the 
aald  George  Gordon  knew  them  to  be  false  and 
fraudulent  at  the  time  he  so  made  them  to 
aald  Henry  Trenier;  and  whereas,  in  tmtb 
and  in  fact  the  said  George  Gordon  and  said 
Indian  were  not  tbe  owners  and  possessors  of 
a  cotain  valualde  brick  or  bar  of  gold  of  great 
value,  and  said  gold  brick  or  gold  bar  was 
not  then  and  there  In  Shawnee  connty,  Kan- 
sas; and  whereas.  In  truth  and  In  fact,  said 
George  Gordon  and  said  Indian  were  not  about 
to  take  said  gold  bar  or  gold  brick  to  the  Unit- 
ed States  mint  at  Philadelphia,  Pa^  to  be 
coined  Into  money,— all  of  which  the  said 
George  Gordon  then  and  there  well  knew;  con- 
trary to  the  form  of  the  statute  In  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas."  A  motion  by 
the  defendant  to  quash  the  infwmatlott  was 
overruled,  and  upon  a  trial  a  verdict  of  guUty 
was  rendered.  The  judgment  of  the  court  was 
imprlBonmeht  In  the  penitentiary  at  hard  labor 
for  a  term  of  five  shears,  and  from  this  Judg^ 
meat  the  defendant  appeals. 

Waters  &  Waters  and  W.  O.  Webb,  for  ap- 
pellant F.  B.  Dawes,  Atty.  Gen.,  H.  C.  Saf- 
(<»d,  and  A.  J.  McCab^  for  the  States 

JOHP^STON,  J.  (after  stating  the  facts). 
Tbe  substantial  charge  upon  which  a  convic- 
tion was  obtained  was  that  Gordon  unlaw- 
fully obtained  from  Trenier  the  sum  of  $35 
by  falseily  and  fraudulently  pretending  that 
Gordon  and  an  Indian  owned  and  then  had 
In  tbeir  possession  in  Shawnee  county  a  gold 
brldL  or  bar  of  the  value  ot  $10,000,  when  In 
trutb  and  in  fact  they  did  not  own  or  possess 
such  gold  brick  or  bar.  Some  matters  are 
alleged  In  the  information  relative  to  the  fu- 
ture actions  and  conduct  of  the  parties,  and 
it  IB  argued  that  these  do  not  amount  to  false 
pretenses  within  tbe  statute,  and,  as  these 


were  tbe  main  representations  In  the  informa- 
tion, no  crime  was  charged.  As  wQl  be  seen, 
however,  the  substantial  features  of  thecharge 
were  representationB  and  asanranceB  of  pres- 
ent existing  facts,  viz.  that  Gordon  and  the 
Indian  were  then  the  owners  and  possesson 
oi  a  valuable  gold  brick,  which  they  then  had 
In  Shawnee  county,  and  that  they  were  then 
on  their  road  to  take  the  gold  brick  to  tho 
United  States  mint  at  Philadelphia,  to  be' 
coined.  It  is  sliced  that  on  tbe  faith  of 
these  repreBentations  and  the  assurance  ot 
those  facts  the  money  was  obtained  from  Tre- 
nier. Tbe  mM-e  fact  that  a  false  pretense  of 
an  existing  or  past  fact  is  aecompanled  by  a 
future  promise  will  not  relieve  tbe  defendant, 
or  take  the  case  out  of  the  operation  of  the 
Btatute.  Besides,  "It  is  not  necessary,  to  con- 
stitute the  offense  of  obtaining  goods  by  false 
pretenses,  tbat  the  owner  has  been  induced  to 
part  with  bis  property  solely  and  entirely  by 
pretenses  which  are  false,  nor  need  the  pre- 
tenses be  Hie  paramount  cause  of  the  delivery 
to  the  prisoner.  It  Is  sufficient  If  they  are 
a  part  of  the  moving  cause,  and  without 
them  the  defrauded  party  would  not  have 
parted  with  the  property."  In  re  Snyder,  17 
Kan.  542.  Further  than  that,  it  appears  tliat 
the  district  court  In  charging  the  jury,  elimi- 
nated all  immaterial  matters,  and  submitted 
the  case  only  upon  such  representations  as 
amounted  to  false  pretenses  under  the  statute. 

The  name  of  the  injured  party,  as  alleged 
in  the  Information,  Is  Henry  Trenier,  and  in 
the  testimony  It  appears  that  his  name  was 
Heniy  G.  Trwiler,  or  Henry  Guild  Trenier, 
and  It  Is  contended  that  the  misnomer  or  va- 
riance is  fataL  It  appears  that  some  of  the 
witnesses  called  him  Henry  Trenier,  and  on 
several  occastons  Trenier,  In  giving  his  own 
name,  omitted  the  middle  initial  or  name.  It 
docs  not  appear  that  this  objection  was  raised 
in  tbe  trial  court,  bat.  In  any  event,  we  do 
not  think  that  the  defendant  suffered  any 
prejudice  by  reason  of  the  omission  of  the 
middle  letter  or  name,  nor  do  we  regard  the 
variance  between  the  pleading  and  the  proof 
in  this  resiwct  to  be  fatal.  State  t.  Watson, 
30  Kan.  282,  1  Pac.  770;  State  v.  Blackman, 
32  KaiL  615,  6  Pac  173;  State  v.  Drake,  83 
Kan.  151,  5  Pac.  753;  State  v.  Book,  42  Kan. 
41d,  22  Pac.  626;  State  v.  Thick.  46  Kan. 
146,  29  Pac.  571;  16  Am.  ft  Eng.  Bnc  Law, 
114^  and  cases  cited. 

It  Is  next  contended  that  the  testimony 
fails  to  establish  the  charge,  and  particularly 
that  it  did  not  prove  that  the  bar  or  brick 
was  not  genuine  gold.  It  app'eaxs  that  Tre- 
nier Is  a  farmer,  about  70  years  of  age,  who 
resided  near  Holton,  Kan.;  that  he  Is  in  mod- 
erate circumstances,  and  has  fair  financial 
credit  Gordon  came  into  the  neighborhood, 
and,  after  making  some  Inquiries  coocemlng 
Trenier,  approached  him,  and  professed  to  be 
searching  for  an  uncle  by  the  name  of  Henry 
Trenier,  who  used  to  work  with  him  in  the 
mountains  of  Alaska.  He  stated  that  Trenier, 
to  wh<Mn  be  was  speaking,  was  not  Us  uncle. 
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and  that  he  would  go  in  search  of  talm  to 
St  Joseph,  where  he  was  last  heard  from; 
and  after  a  few  days  he  returned,  and  told 
Trenler  that  be  had  been  unable  to  find  his 
uncle,  but  that  he  bad  foond  an  aunt,  who 
said  that  be  was  dead.  He  then  took  Trailev 
to  one  side,  and  informed  him  that  be  and  an 
Indian  had  found  a  rich  vein  of  gold  In  Alas- 
ka, and  were  now  on  their  way  to  the  mint 
to  have  coined  a  bar  of  the  gdlA  wtaicb  the/ 
had  brought  with  them,  but  that,  as  be  was 
iinterate.  and  liable  to  be  cheated,  he  deslted 
to  have  Trenler  accompany  and  protect  tbem; 
and  that,  after  the  mineral  bad  been  coined, 
they  would  return  to  the  mountains,  where  all 
would  get  rich.  He  Informed  Trenler  that 
the  gold  bar  was  then  in  the  possession  of  the 
Indian  In  the  woods  near  Topeka.  and  that 
Trenler  should  have  an  interest  In  the  same. 
They  went  together  to  the  edge  of  the  woods, 
where  Gordon  left  Trenler  with  the  informa- 
tion that  it  would  not  do  to  hare  the  Indian 
see  Trenler,  and  soon  afterwards  returned 
with  a  pair  of  balances,  a  brace,  and  two 
bits,  and  a  sack  containing  the  brick.  Gor- 
don professed  not  to  understand  the  figures 
on  the  balances,  and  asked  Trenler  to  weigh 
ttae  brick,  which  be  did.  and  it  was  found  to 
weigh  40  pounds.  With  the  brace  and  bit 
they  bored  Into  the  brick,  obtaining  some 
chips,  which  were  wrapped  up  and  carried 
by  Gord(ni  back  into  the  woods  for  the  pur- 
pose of  having  the  Indian  m^t  them  Into  a 
nngget.  He  also  carried  with  him  the  brick, 
balances,  brace,  and  bits  Into  the  woods,  and 
shortly  Fetumed  with  a  uugget.  which  they 
took  to  Topeka,  tar  the  purpose  of  having  it 
tested.  After  some  considerable  search,  they 
came  upon  one  F.  D.  Fi8her,^vidently  a  con- 
.  federate, — who  professed  to  be  able  to  test 
minerals,  and  after  making  a  test  be  in- 
formed Trenler  that  it  was  worth  $20  an 
ounce,  or  f240  a  pound,  and  that  the  entire 
brick  was  worth  $10,000.  Gordon,  claiming 
not  to  be  acquainted  with  figures,  requested 
Trenler  to  ascertain  what  one-third  of  the 
amount  would  be,  and  when  the  cranputatlon 
was  made  he  insisted  that  Trenler  should 
have  one-tbird  of  the  value  of  the  same.  Gor- 
don Informed  Trenler  that  the  Indian  would 
not  let  the  brick  go  to  tbe  mint  unless  he  got 
some  money  for  It,  and  Trenler  then  gave 
Gordon  $40.  but  $5  of  the  sum  was  returned 
by  Gcrdon,  with  the  statement  that  perhaps 
the  Indian  could  be  persuaded  to  let  it  go  for 
the  remainder.  After  a  while  Gordon  came 
back,  and  reported  that  the  Indian  would  not 
let  the  bar  go*  unless  Trenler  would  pay  him 
¥1.000  on  it,  and  asked  Trenler  if  he  could 
prociure  that  amount.  Trenler  then  went  to 
Holton  to  obtain  tbe  money,  and  did  borrow 
what  he  supposed  was  f 1,000  from  one  of  tbe 
banks  at  that  place.  It  appears  that  the 
bank.  1^  Inquiry,  ascertained  that  Trenler 
was  being  swindled,  and  th^  gave  him  a 
package  said  to  contain  and  which  was  mark- 
Ad  "91,000,"  but  which  In  fact  was  nothing 
more  than  a  package  of  blank  checks  and 


notes.  Trenler  returned  to  Topeka,  and,  aft- 
er  making  some  arrangements  with  Gordon 
In  relation  to  going  to  the  mint,  he  d^vered 
to  Gordon  tbe  package  snpposed  to  contain 
91,000.  Abont  the  time  ttie  psclOLge  was  de- 
livered, an  officer,  who  had  been  watching 
tbe  transactions,  arrested  Gordon,  and  took 
from  his  person  abont  $30  In  money,  which 
was  returned  to  Trenler.  There  are  many 
other  circumstances  attending  the  transac- 
tion, some  of  tbem  ct  the  moat  ridlcnlona 
charactOT,  but  a  redtal  of  which  to  now  nn- 
neceffiary.  While  the  gullible  <M  man  was 
actually  deceived  by  ttae  flimsy  tricks  and  ath 
surd  representations  of  Gordon,  It  Is  plain 
that,  when  all  the  circumstances  connected 
with  the  transaction  are  omstdered,  very  little 
proof  was  necessary  to  sustain  the  charge  tbat 
there  was  no  gold  In  tbe  brick  said  to  have 
been  brought  from  the  mountains  of  Alaska. 
However,  when  Gordon  was  arrested  he  far- 
nlshed  proof  that  It  was  not  a  hrldk  of  gcM, 
Tbe  officer  who  toc^  talm  Into  custody  de- 
manded from  him  the  $1,000  package  and  the 
g(dd  brick,  but  he  replied  that  he  knew  noth- 
ing about  the  gcdd  brick.  As  he  was  familiar 
with  the  character  of  the  brick  which  tbey 
had  wltb  them,  his  positive  assertion  that  he 
knew  nothing  of  a  gold  brick  Is  sufficient,  un- 
der the  circumstances,  to  sustain  the  finding 
that  It  was  not  made  of  gold.  We  think  the 
testimony  was  sufficient  to  sustain  the  verdict. 

The  chai^  of  the  court  Is  criticised,  but  an 
examination  of  the  same  shows  that  the  case 
was  fairly  submitted  to  the  Jury,  and  that 
there  la  nothing  substantial  in  tbe  objections 
urged  against  it  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  tbe  Jnsttces 
concurring. 


STATE  V.  DAVIS. 
fSunreme  Court  of  Kansas.    Nov.  9,  1895.) 

Falsb  Fhetembbs  —  What  Cokstitdtbs  — Ih- 
btroctionb. 
1.  The  defendant  and  one  T.  were  jointly 
charged  In  two  counts  with  obtaining  from  one 
B.  property  by  false  pretenses.  The  fint  count 
charged  the  obtaining  of  a  team  of  horses  on  the 
8th  of  December.  The  second  count  charged  the 
obtaioins  of  another  horse  and  a  check  for  $20 
on  the  vth  of  December.  The  defendant  adiiUt- 
ted  his  presence  with  T.  on  the  8th.  Whatever 
false  pretenses  were  made  at  all  were  then  made 
by  him.  All  the  property  obtained  was  obtained 
in  exchange  for  the  defendant's  note  for  $240. 
The  false  pret^ses  relied  on  related  to  the  de- 
fendant's property  and  the  consideration  received 
by  him  from  T.  for  the  note.  Tbe  defendant 
was  not  present  on  the  0th.  bnt  sent  a  letter  to 
B.  concerning  the  payment  of  the  balance  of  the 
note  over  the  price  of  the  team  obtained  on  the 
8th.  Held,  first,  that  it  was  not  incumbent  on 
tbe  state  to  prove  that  the  defendant  actually 
shared  In  the  proceeds  of  the  property  obtained 
by  his  confederate,  T.,  by  means  of  the  defend- 
ant's false  pretenses;  second,  that  as  the  false 
nretenses  of  the  defendant  still  operated  on  the 
mind  of  B.  on  the  0th,  and  caused  him  to  regard 
tbe  note  as  good,  the  letter  written  by  the  de- 
fendant to  B.  and  presented  on  the  8th  was  pnf- 
ficicnt  to  connect  nim  with  the  transactioD  on 
that  day. 
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2.  It  is  ODiy  necessarr  that  the  instractlanB 
ihooM  coTer  the  iBsae  actnall?  presented  in  the 
case,  and,  where  the  defendant  in  a  criminal  ac- 
tion testifiea  in  his  own  behalf,  the  court  may  as- 
sume that  the  facts  ororen  by  the  witnewes  for 
thp  state  and  admitted  by  the  defendant  are 
true,  and  a  failure  on  the  part  of  the  court  to 
state  the  law  fuL^  with  reference  to  those  mat- 
ters that  are  uncontested  is  not  material  error. 
(SylUbua  by  the  Court) 

Appeal  from  district  court,  Jackson  coun- 
ty; Louis  A.  Myers,  Judge. 

Thomas  Davis  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Af- 
firmed, 

A.  F.  Martin  and  Solomon  &  Bland,  for  ap- 
pellant. F.  B.  Dawoi.  Atty.  Gen.,  A.  B. 
Crane,  and  Hayden  &  Hayden,  for  the  State. 

ALLEN,  J.    The  appellant  and  one  John 
TannyhiU  were  jointly  charged  with  obtain- 
ing from  William  C.  Bowser  three  horses 
and  a  check  for  $20  by  means  of  false  pre- 
tenses.   It  appears  tlm.t  the  defendant  had 
at  one  time  worked  for  Bowser,  who  was  a 
firmer.    On  the  8th  of  December,  1892,  Da- 
vis and  TannyhUl  went  to  the  residence  of 
Bowser.  TannyhUl,  being  a  stranger,  was 
introduced  to  Bowser  by  Davis.    The  de- 
fendant testified  in  his  own  behalf,  and  ad- 
mitted that  he  went  to  Mr.  Bowser's  honae 
at  the  time  stated,  in  company  with  Tan- 
nyhUl, and  introduced  him  to  Bowser;  that 
TannyhUl  asked  Bowser  if  he  bad  a  team 
of  horses  to  sell;  that  Bowser  replied  he 
bad;  that  TannyhiU  and  Bowser  then  went 
out  to  the  corral;  that  be  remained  and 
talked  with  Mrs.  Bowser;  that  Bowser  came 
back  to  the  door,  showed  him  a  note,  and 
asked  him  If  It  was  his  note;  that  he  looked 
at  the  note  and  said,  "Yes;  I  gave  that  note 
to  TannyhUl  in  settlement";  that  TannyhiU 
afterwards  brought  ont  two  horses;  that  he 
was  not  present  during  the  n^otlatlons  for 
the  tiorses;  that  he  understood  when  they 
went  there  that  TsnnyhlU  intoided  to  trade 
hie  note  for  horses;  that  afterwards  Bowser 
approached  him  to  buy  cattle;  that  he  then 
bargained  for  some  cattle,  and  gave  a  check 
for  fill  on  the  Effingham  Bank;  and  that 
he  did  not  have  money  of  his  own  In  the 
bank  to  meet  it,  but  expected  his  brother  to 
pay  for  the  cattle  and  take  them.  The 
horses  were  taken  away  by  TannyhUl,  but 
the  cattle  were  stiU  left  in  Bowser's  posses- 
sion. Thefalse  pretenses  charged  are  that  Da- 
vis represented  to  Bowserthatthe  note  before 
referred  to,  which  was  for  $240,  was  given 
by  Davis  to  TannyhUl  in  payment  for  cattle 
whlcb  he  had  bought,  and  which  he  (Davis) 
then  liad  in  his  possession  and  was  feeding 
with  other  cattle  at  or  near  Muscotah;  that 
he  also  pretended  that  he  had  money  de- 
posited in  the  Bank  of  Efilngham  to  meet 
the  check  for  $111.    The  means  by  which  It 
Is  charged  that  the  property  was  obtained 
was  through  a  trade  of  an  Interest  of  $160 
In  Davis'  note  by  TannyhiU  to  Bowser  tn 
exchange  for  two  horses.   The  information 


contains  two  counts.  Tba  first  cbargea  ot>> 
tainlttg  the  two  horses  as  above  stated.  The 
second  count  charges  obtaining  another 
horse  and  Bowser's  check  for  $20  on  the 
next  day,  by  means  of  the  same  false  pre- 
tenses. 

The  issue  at  the  trial  was  narrowed  down 
to  tbe  question  whether  or  not  the  pretenses 
aUeged  were  In  fact  made.  Bowser,  his  wife 
and  daughter,  testified  that  they  were  made. 
The  defendant  denied  making  any  such  state- 
ments or  representations.  There  was  no  con- 
troversy as  to  the  fact  that  the  property 
charged  in  the  information  to  have  been 
obtained  was  In  fact  purchased  by  TannyhiU 
from  Bowser,  and  taken  away,  nor  that  the 
only  consideration  paid  for  It  was  the  Davis 
note  for  $240.  Nor  was  there  any  claim  by 
Davis  that  the  note  was  in  fact  given  for 
cattle  he  was  then  feeding.  His  claim  on 
the  witness  stand  was  that  the  note  was 
given  on  a  settlement  of  accounts.  In  pay- 
ment for  $176  of  borrowed  money,  a  pony, 
and  a  cow,  Davis  was  not  present  at  the 
time  the  third  horse  and  Bowser's  check  for 
$20  were  obtained.  The  only  manner  tn 
which  he  was  connected  with  the  transac- 
tion was  by  what  took  place  on  the  8th  of 
December,  and  a  note  claimed  to  have  been 
written  by  Davis  to  Bowser  and  presented 
to  him  by  TannyhiU  and  one  Dnnkle,  who 
was  with  him,  on  the  0th.  'nils  paper  was 
not  produced  at  the  trial,  and  one  of  the 
claims  of  error  is  in  the  admission  of  oral 
testimony  as  to  its  contents.  No  one  ap- 
pears to  tiave  seen  It  after  the  day  on  which 
it  is  claimed  to  have  been  presented.  The 
only  proof  as  to  the  signature  is  that  of  Jes- 
sie Bowser.  It  appears  that  she  wrote  the 
first  check  for  $111  on  the  8th,  and  saw 
Davis  sign  his  name  to  it  She  testifies  that 
she  was  acquainted  with  bis  signature,  and 
that  the  signature  to  the  paper  was  Davis'; 
that  Its  contents  were:  "Mr.  Bowser,  pay  to 
Mr.  John  I^nnyhUl  the  balance  In  the  note, 
and  I  will  stand  good  as  I  promised  yester- 
day." Dunkle,  who  it  is  claimed  presented 
this  paper  to  Bowser,  was  placed  on  the 
witness  stand  and  denied  ever  having  bad 
such  a  paper.  We  think  the  loss  of  the  pa- 
per was  sufficiently  shown,  if  It  ever  existed, 
by  the  testimony  of  the  Bowsers,  and  that 
there  was  competent  -  testimony  as  to  the 
genuineness  of  the  signature. 

It  Is  earnestly  insisted,  however,  that  the 
testimony  was  whoUy  Insufficient  to  snstaln 
the  convlcticm  of  Davis  on  the  second  count. 
If  the  false  pretenses  charged  to  have  been 
made  were  in  fact  made  by  Davis  on  tbe  8th, 
they  undoubtedly  formed  the  basis  of  Bowser's 
confidence  In  the  value  of  tbe  note  and  Davis' 
ability  to  pay  It  The  note  written  by  him  Is 
sufficient  to  connect  him  wltb  tbe  transaction 
on  the  9th,  to  show  that  he  knew  of  and  was 
privy  to  the  design  to  obtain  from  Bowser  the 
balance  of  the  $240  over  tbe  price  of  the  team 
of  horses  obtained  on  the  8th.  While  counsel 
earnestly  Insists  that  the  evidence  Is  InsuflL* 
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oent  to  irarrantft  oamictSMi,  we  are  Dot  able 

to  Bay  timt  It  te  so.  The  pretenses  charged  to 
have  been  made  were  well  calculated  to  in- 
spire eonlldence  In  the  ability  of  Davlfi  to  pay. 
It  ia  not  at  all  im[«obi^e  that  a  man  of  or- 
dinary prudence,  In  making  a  sale  of  boraea, 
would  make  soae  inquiry  as  to  the  value  of 
tbe  pap^  be  took  In  paym^  far  them,  and  it 
clearly  appears  from  Davis'  own  testimonr 
that  bis  note  vfma  wartbleas;  that  he  did  not 
at  tbe  time  of  the  trade  have  any  zneanf  of 
payment,  nor  was  there  anythini;  in  bU  div 
euniBtanees  or  bis  trasbaees  to  recommend  ttaS' 
note  as  a  good  one.  The  Jury,  wbo  saw  tbe 
witnesses,  have  girrai  areifit  to  ttieae  who  tea- 
tlfied  In  behnlf  of  the  state,  and  we  find  notb* 
Ing  In  tbe  reeord  to  wfiTtnee  na  that  tbcj  were 
deceived. 

Many  errois  are  clalnsed  In  the  Instructioni. 
Some  of  th«Q  appear  at  flixt  bluik  to  be  serl* 
ona,  htBt,  when  conaldaied  in  the  li^it  of  aU 
the  testimony  offered.at  tta  tzlad,  we  find  noth- 
ing Buffldent  to  wacromt  a  rermwl.  TbB  main 
and  we  may  my  aiA»tBiitlafly  tbe  only  Issae 
tried  waa  whetlaar  or  not  the  defendant  did  pra- 
tend  tluit  the  aote  was  glirm  cattle,  and 
that  he  wae  tteadinir  flie  cattle  near  Mnscotah, 
where  he  hved,  ami  that  he  bad  money  In  the 
bank  to  |iay  the  etmA  ba  save  to  Bowser. 
These  preteoMm  weee  aa  to  :a  paat  transaction, 
and  esktlng  facte,  aflectiag  materially  tbe 
ability  of  tbe  defendant  to  pay.  If  falae.  and 
made  Cor  tbe  parpose  of  defrauding  the  com- 
plaining wttiaes^  and  reUcd  on  by  trim,  the 
property  having  been  actually  obtained  by 
means  of  tbem,  tJ»y  oonaUtuted  a  crfane. 

Elebt  inBtraetiona  were  ashed  by  tiie  defend- 
ant The  first  was  modified  Md  gtven,  and 
tbe  only  portions  of  tiie  hutruqtion  as  glvMi 
that  appear  ob^eetkmaide  are  copied  from  the 
iDStrnctiaBa  aekad,  and  thoae  portions  do  not 
appear  prejndidad  to  the  defendant  under  tin 
issae  actually  tried.  Tbe  aeeond  and  thM  1n< 
stnuetiona  asked  do  not  connetly 'State  the  law. 
It  is  ncft  iadlspensBl)le  that  tlie  represents^ 
tions  "be  as  to  tbe  pomanshMi  by  ttie  party  at 
the  time  of  osttain  property,"  and  "the  fact 
that  the  aiaber  ot  mid  note,  Thomas  Davis, 
was  and  may  have  bees  at  tbe  tbne  flnanctally 
IrrespomslUe  and  insolvent."  was  not  wlioily 
Immaterial  under  the  Isaacs  In  tbe  case.  So 
much  of  the  fourth,  fifth,  and  atxth  instrue- 
tloBB  asked  as  were  sound  and  applicable  to 
tbe  case  are  contained  In  the  twenty-seventb 
Instruction  given  by  the  court  We  perceive 
no  valid  objection  to  the  seventb  InBtructlon 
given.  Tbe  eighth,  which  ta  to  the  effect  that 
tbe  Jury  may  take  into  account  tbe  Inability 
of  Bowser  to  read,  is  only  objectionaMe  be- 
cause his  InabiUty  to  read  would  not  render 
him  any  more  easily  deceived  by  pretenses  of 
the  kind  cQaimed  than  if  be  were  a  very  learn- 
ed man.  Tbe  Jury  were  told  that  they  might 
take  this  into  consideration  with  all  the  other 
clrcumstanoea.  It  la  to  be  presumed  that  the 
jury  gave  such  weigbt,  and  such  only,  to  this 
circumstance  as  it  was  fairijr  entitled  to. 
Twelve  soch  men  as  aza  unally  In^aneled  to 


try  a  case  in  the  dlBttlct  court  are- «dln&rily 
quite  capable  of  determining  what  clrcmnatan- 
ces  should  be  given  weight,  and  what  not,  aod 
in  this  case  the  court  did  iM>t  attempt  to  tell 
tbem  anything  mere  than  that  tbey  ought  to 
consider  this  di'cumstance.  In  some  cases  it 
might  be  a  vexy  Important  circumstance, 
though  in  this  it  appears  to  us  quite  unimpor- 
tant, and  we  hava  no  doubt  it  waa  so  consid- 
ered by  the  jtiry.  The  tenth  instruction,  stand- 
ing by  Itself,  would  be  erroneous,  but  taken  in 
connection  with  all  the  other  Instructiona,  and 
as  applied  to  the  determination  of  the  actual 
controversy  In  this  case,  does  not  appear  to  be 
mtaleadlng,  and  Is  not  sufficient  ground  for  a 
reversal.  It  Is  InslBted  that  the  fifteenth  hi- 
struetion  Is  mlsleafflng  because  it  states  that  tt 
Is  not  necessary  that  the  evidence  should  show 
that  Davis  shared  In  the  proceeds  of  tbe  prop- 
erty obtained;  The  evidrace  tn  the  case  clear- 
ly shews  that  TumyfaiU  and  Davis  came  to 
Bowser's  together  and  wait  away  together.  It 
also  shows  tbat  whatever  false  repreeentationB 
were  made  were  In  fact  made  by  Davis  blm- 
setf.  We  do  not  tidak  It  was  incumbent  on 
the  Mate  to  show  that  any  dlvi^on  was  made 
of  the  property  abtained  l»y  this  fraudulent 
tmosaietlon.  It  waa  suffidoit  when  K  waa 
inoven  that  Davis  and  TaimyhlU.  acting  to- 
gether, obtained  Bowsra^s  property  by  means 
of  false  pretensest  with  tiie  faitent  to  cheat  and 
deifraud  him  at  it  If  It  were  a  Ctct  that  Tan- 
nytiin  kept  all  tbe  prtpertr,  Dai^^poidd  still 
begniity. 

Other  errors  are  claimed  on  tin  Instmctfom 
and  In  tiw  admfMloa  of  -cTKleBce,  none  of 
which  appear  worthy  of  especial  mention- 
Viewing  the  whole  record,  the  deAsndant  ap- 
pears to  have  been  ffdrly  tried,  and  the  Judg- 
ment mast  be  affirmed.  All  the  Jostlcea  coo- 
cuntn^ 


PRATT  et  aL  V.  FAmVIBLB  et  aL 
(Supreme  Gomt  of  Kansas.    Kov.  9,  18B6.) 

Error  from  district  court,  AtcUaoa  ooonty; 

Robnrt  Crozier,  Judge. 

J.  P.  Tufts  and  Milta,  Smith  &  Hobbs.  for 
tHalntiffs  in  error.  B.  F.  Budam.  tot  defend- 
ants in  mm, 

PER  CURIAM.  The  defendant  in  error  Mo!- 
Ue  B.  Aldereon  is  a  necessary  party  in  tills  court 
She  has  not  been  served  with  a  sasunoDs,  and 
does  not  appaar  la  thii  csoiL  lbs  case  it 
therefore  dismissed. 


STATS  V.  MKNKBL 
(SuDveme  Court  of  Saosas..    Nor.  0,  iSBS.) 

Ghihihu.  Law  —  Katioot^  A4in»  BscaiTim 
Deposits  Wbxs  Ik8m.vb]it. 
1.  Section  16  of  diapter  48  of  the  Iawb  of 
1891,  which  provides  that  no  bank  sliall  receive 
denoetta  when  it  is  insolvent,  and  preecril>es  a 
ooDishnient  for  a  violation  of  that  pro  vision  hr 
any  officer  or  managing  agent  of  luch  bank,  » 
a  substitute  for,  end  operates  as  a  repeal  of, 
chauter  48  of  tfac>  Laws  of  1878. 
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2.  Th»  provMoni  of  diapter  48  of  Hie  Lswi  [ 

of  ISDl  hnve  no  application  to  national  banks, 
and  the  penalties  tlierein  prescribed  are  not  oper* 
ative  as  against  officers  oi  national  banks. 
(Syllatiu  by  the  Goort) 

Appeal  ttom  district  court,  Beno  county; 
F.  L.  Martin,  Judge. 

C  H.  Menke  was  Indicted  for  receiving  de- 
posItB  as  caabler  of  a  bank  wUcb  was  In- 
solvent. The  Indictment  was  quaslMd,  and 
the  state  appe^s.  Affirmed. 

F.  B.  Dawes,  Atty.  Gen.,  L.  M.  Fall,  and 
W.  H.  Lewis,  for  the  State.  Whlteslda  ft 
Oleaaoa,  for  appeUa^ 

JOHNSTON,  J.  In  an  Indictment  eentaln- 
\ng  two  counts,  it  was  chaiged  tbat  In  Octo- 
ber, 1888,  a  B.  Menkes  aa  caobiar  of  the 
Hntcblnaon  Natioaal  Bank,  felonloasly  re- 
ceived deports  whem  the  bank  was  in  fall- 
iag  circumstances,  and  while  It  was  In  an 
Insolvent  condition.  A  motion  to  qxiash  the 
Indictment  was  made,  and,  among  other 
grounds.  It  was  alleged  that  the  statutes  un- 
der which  the  Indictment  was  filed  bad  no 
appUcatloB  to  officers  <^  a  national  bank, 
and  that  the  acts  charged  to  have  been  com- 
mitted were  not  a  violation  of  any  statute  of 
the  state.  Tlie  motion  to  quash  waa  sus- 
tained, and  the  defendant  was  dlschargedl 
The  state  appeals,  and  contends  tbat  tbe 
prosecution  can  be  maintained  undv  seO' 
tUm  1  of  chapter  48  of  the  Laws  of  1S19. 
It  reads  as  follows: 

**Secti<m  L  If  any  precUatt,  director,  man- 
ager, cashier,  or  other  officer  of  any  banldag 
institution,  or  any  private  banker  or  officer 
ot  a  private  bank  doing  business  in  this 
state,  ^all  lecelve  w  assent  to  the  receih 
tlon  of  any  deposit  of  money  or  other  valu- 
able thing  In  such  bank  or  banking  Institu- 
tion, or  If  any  such  banker,  officer  or  agent 
shall  create  or  assent  to  the  creation  of  any 
debts  or  indebtedness  by  such  bank  or  bank- 
ing institution.  In  c(msld«ation  or  by  reason 
of  which  Indebtedness  any  money  or  valo- 
able  property  shall  be  received  into  such 
honk  or  banking  Institution,  after  be  shall 
have  had  knowledge  of  the  fact  that  U:  Is  in- 
solvent or  In  failing  circumstances,  he  shall 
be  deemed  gnUty  of  larceny,  and  upon  con- 
viction thereof  shall  be  punished  In  the 
manner  and  to  the  same  extent  as  is  provid- 
ed by  law  for  stealing  the  same  amount  of 
money  deposited,  cr  valuable  thing,  If  loss 
occurs  by  reason  of  such  d^K>siL" 

It  Is  contended  that  In  Its  terms  the  act  Is 
broad  and  compr^enrive  enough  to  Include 
national  banks,  and  that  It  was  not  only 
within  the  Intention,  bat  also  within  the 
power,  of  the  legislature  to  make  such  offi- 
cers ameoable  under  this  statute.  The  stat- 
ute quoted,  as  will  be  scmi,  does  not  refer  to 
national  banks  In  terms;  and  whether  U  was 
so  Intended  by  the  legislature  becomes  nn- 
Impflortant  by  reason  of  a  later  enactmrait 
opra  the  same  subject  In  1861  an  act  was 
passed  relating  to  the  organUation  and  reg- 


ulation of  banks  and  the  banking  business, 
and  penalties  for  violations  of  the  act  were 
preecrlbed.  Laws  1801,  c.  43.  In  section  1ft 
of  that  act  it  was  provided:  "No  bank  shaR 
accept  or  receive  on  deposit,  with  or  with, 
out  Interest,  any  money,  bank  bills  or  notes, 
or  United  States  treasury  notes,  gold  or  sil- 
ver certificates,  or  currency,  or  other  notes, 
bills  or  drafts  circulating  aa  money  or  cur- 
rency, when  such  bank  is  insolvent;  and 
any  officer,  director,  cashier,  manager,  mem- 
ber, party  or  managing  party  of  any  bank, 
who  shall  knowingly  violate  the  provisions 
of  this  section,  or  lie  accessory  to  or  permit, 
or  connive  at  tbe  receiving  or  accepting  on 
deposit  of  any  such  deposit,  shall  be  guilty 
of  a  felony,  and  upon  conviction  thereof 
shall  be  punished  by  a  flue  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  In 
tbe  p^tentlary  not  exceeding  five  years, 
or  by  both  such  fine  and  Imprisonment." 
By  an  examination  of  the  title  and  the  sev- 
eral provisions  of  tbe  act,  tt  will  deariy  ap- 
pear that  It  was  not  the  pnrpose  of  the  leg- 
islature to  regulate  or  control  the  business 
conducted  by  national  banks;  nor  that  the 
penalties  prescribed  would  be  operative  as 
against  officers  of  national  banks.  It  first 
provides  for  the  organisation  of  banks,  and, 
as  the  state  has  no  poww  to  organize,  or 
control  national  banks,  It  Is  manifest  that 
no  other  than  state  banks  were  in  mind. 
The  subsequ^t  provisions  relate  to  such 
banks  as  may  have  been  organised  under  the 
act,  or  as  are  referred  to  and  described  In 
the  earlier  sections  of  the  act  The  supervi- 
sion and  control  of  the  banks  and  banking 
officers  for  which  provision  was  being  made 
was  given  to  a  bank  commissioner,  whose 
duties  were  prescribed  by  tbe  same  act;  and 
certainly  it  could  not  have  been  the  legisla- 
tive purpose  to  give  tbat  officer  supervision 
and  control  of  national  banks.  The  act  ap- 
pears to  be  a  complete  revision  of  the  then- 
existing  law  relating  to  banking,  and  added 
thereto  are  many  features  entirdy  new. 
Instead  of  expressly  repealing  the  section* 
revised,  there  was  inserted  In  the  act  a  gen- 
wal  clause  repealing  all  tbe  acts  and  parts 
of  acts  inconsistent  therewith.  Although 
chapter  48  of  the  Laws  of  1879  was  not  spe- 
cifically repealed,  eectkm  18  of  the  later  act 
is  so  clearly  a  revision  of  tbe  former  that  It 
operates  to  abrogate  the  former  one.  A 
comparison  of  the  two  sections  leaves  n» 
doubt  that  the  later  covers  the  whole  sub- 
ject ot  the  former  one;  and  as  tbe  later  act 
omits  some  parts  of  the  first,  changes  oth- 
ers, and  emln-aees  new  provtstons,  thereby 
increasing  the  penalty,  It  Is  obvious  that  It 
was  Intended  as  a  snbstltnte  for  tbe  first 
act,  and,  under  the  rule  frequently  dedared, 
tt  will  operate  as  a  repeiU  of  tbat  act  State 
V.  Btndt  81  Kan.  246,  1  Pac.  635;  Btate  v. 
Showers,  34  San.  28^  8  Pae.  474;  Ohleago, 
K.  &  N.  Ry.  Co.  V.  City  of  Manhattan,  49- 
Kan.  419,  25  Pac.  879:  Beadle  t.  RallroaA 
Co..  M  Kan.  S48.  82  Pae.  910, 
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As  the  act  of  1891  bos  do  application  to  a 
national  bank  or  Its  officers,  and  operates  as 
a  repeal  of  chapter  48  of  the  Laws  of  1879, 
It  follows  that  the  acts  charged  to  have  been 
committecl  by  the  defendant  do  not  consti- 
tute a  public  offense  under  our  statutes,  and 
that  the  trial  court  ruled  correctly  In  quash- 
ing the  indictment. 


STATE  T.  VOGAN. 
(Stqweme  Court  of  y«"«««    Not.  9,  1895.) 

JlIHY— COMPETENCT— APPBAL— RECOKD. 

1.  Where  it  appears  from  the  examination 
of  a  man  called  as  a  Jaror  In  a  criminal  case 
that  he  has  hrard  it  talked  abont  on  sereral  oc- 
casions, the  first  time  belns  by  the  county  attoi^ 
ney  in  coosaltation  with  the  county  commission- 
ers wheik  the  supijosed  facts  were  related,  at  oth- 
er times  heard  the  case  discussed,  and  told  one 
man  what  he  had  heard  of  the  facts,  although 
stating  that  he  had  formed  no  opinion  respecting 
the  fniilt  or  innocence  of  the  accused,  yet  assert- 
ing several  times  that,  In  order  to  l>e  acquitted, 
the  defendant  must  prove  himself  innocent,  and 
tiiat  he  bad  such  an  abhorrence  of  the  offense 
charged  that  it  would  accord  with  his  feelings  to 
convict  unless  the  evidence  satisfied  his  mind 
that  thf'  accused  was  innocent,  htid,  that  the 
overruling  of  the  defendant's  challenge  for  cause 
was  error. 

2.  While  tt  may  be  ti>e  du^  of  the  court 
to  excuse  from  service  on  the  jury  a  man  "who 
believes  the  punishment  fixed  by  the  law  to  be 
too  severe  for  the  offense,"  even  on  challenge 
for  cause  by  the  defendant,  yet  his  retention  on 
the  jury  would  not  be  such  prejudicial  error  as 
to  require  the  reversal  of  a  judgment  against  the 
defendant 

3.  The  record  in  this  case  adversely  criticised. 
(Syllabus  by  the  Oourt) 

Appeal  from  district  court,  Ness  county; 
J.  B.  Anderson,  Judge. 

William  Vogan,  having  been  ccmvlcted  on 
an  Indictment  for  rape,  appeals.  BeTersed. 

At  May  term,  1895,  of  the  district  court 
of  Ness  county,  the  defendant  was  convicted 
of  the  crime  of  rape  upon  the  person  of 
Matilda  Hlrschler,  a  female  under  the  age 
of  18  years,  and  he  was  sentenced  to  the 
penltfflitiary  tor  a  term  of  6  years.  B.  H. 
Bbert,  being  called  as  a  iuror,  was  exam- 
ined on  his  voir  dire,  and  stated,  among 
other  things,  that  he  had  heard  the  case 
talked  about  on  several  occasions,  the  first 
time  being  by  tbe  county  attorney  In  consat- 
tation  with  tbe  county  commissioners  when 
the  supposed  facts  were  related.  At  other 
times  he  heard  the  case  discussed;  and 
he  told  (Hie  man  what  he  had  heard  of  the 
facts.  Although  he  said  he  had  formed  no 
opinion  respecting  tbe  guUt  or  Innocence  of 
the  accused,  yet  he  asserted  several  times 
upon  much  questioning  that.  In  order  to  be 
acquitted,  the  defendant  must  prove  himself 
Innocent,  and  that  he  had  such  an  abhor- 
rence of  the  offense  charged  that  It  would 
accord  with  his  fe^lngs  to  convict  unless 
the  evidence  satisfied  bis  mind  that  tbe  ac- 
cused was  Innocent  C.  H.  Monroe,  anoth- 
er of  tbe  panel,  stated  on  his  voir  dire  that 
Le  believed  the  puuisumeut  fixed  by  law  to 


be  too  severe  for  tbia  offense.  Tlie  defend- 
ant's challenge  for  cause  as  to  each  of  these 
Jurors  was  overruled,  subject  to  his  excep- 
tion. B.  H.  Ebert  was  challenged  peremp- 
torily, but  C.  H.  Monroe  served  ou  the  juo-, 
and  the  defendant  ahausted  all  his  per- 
emptory challaoges. 

H.  Fierce  and  W.  F.  Hague,  tcx  appelant 
F.  B.  Dawefl,  Atty.  Gen.,  and  N.  H.  Stidgo*, 
for  tbe  State. 

MARTIN.  0.  J.  1.  We  are  of  ophilon  that 
B.  H.  Bbert  was  not  cranpetent  as  a  Juror. 
He  had  heard  the  county  attorney  and  sev- 
eral other  persons  discuss  the  supposed  facts, 
and  had  related  them  himself.  He  entertain- 
ed very  erroneous  and  deep-seated  views  re- 
specting his  duties  as  Juror  in  the  case,  and 
these  were  probably  strengthened  by  the 
overruling  of  the  defendant's  challenge  for 
cause.  The  constitution  guaranties  to  every 
per8(m  charged  with  crime  a  trial  by  an 
"impartial  Jury,"  and,  as  the  defaidant  ex- 
hausted all  his  peremptory  challenges,  the 
error  of  tbe  coui-t  in  overruling  the  challenge 
of  Mr.  Bbert  for  cause  must  be  held  ma- 
terial, although  be  was  afterwards  excused 
ou  tbe  peremptory  challenge  of  the  defend- 
ant State  V.  Brown,  15  Kan.  400;  State  v. 
Miller,  29  Kan.  43,  47;  State  t.  Beatty,  45 
Kan.  492,  499,  25  Pac.  899. 

2.  As  It  is  enacted  1^  section  201  of  the 
Code  of  Criminal  Procedure  that  *'no  person 
who  t>elievee  the  punishment  fixed  by  the 
law  to  be  too  severe  for  the  oflCense  •  •  • 
shall  be  swom  as  a  juror,"  perhaps  Mr.  Moo- 
roe  ought  to  have  been  excused,  notwith- 
standing the  cballenge  for  cause  was  in- 
terposed by  the  defendant  The  statute  was. 
doubtiess.  Intended  for  the  protection  of  the 
state  as  represented  in  the  prosecution,  and 
to  relieve  men  called  as  jurors  from  the 
onerous  and  distasteful  duty  of  participat- 
ing in  a  trial  which  may  result  In  a  pun- 
ishment of  the  accused  which,  in  the  (pin- 
ion of  the  juror.  Is  excessive  and  out  of 
proportion  to  tbe  offense.  But  it  Is  difficult 
to  see  how  a  defendant  could  be  prejudicial- 
ly affected  by  the  retentl<m  ot  such  a  man 
on  the  jury,  or  why  a  judgment  of  conviction 
should  be  reversed  on  that  account 

The  Instructions  of  the  court  were  suffi- 
ciently favorable  to  the  defendant  aud 
there  was  no  error  in  refusing  the  three 
asked  by  him;  the  points  therein,  so  far  as 
correct  being  fully  covered  by  the  instmc- 
tions  given.  It  was  not  a  proper  case  for 
an  instnictl<ni  as  to  an  attempt  to  ctMiimIt 
the  offense,  for,  under  the  evidence,  the  de- 
fendant was  guilty  of  the  completed  crime, 
or  not  guilty  at  alL  Tbe  case  Is  quite  dis- 
tinguishable in  this  respect  tram  State  v. 
Orubb  (reeentiy  decided)  55  Kan.  — ,  41  Pat 
951. 

3.  The  record  in  this  case  Is  Justly  subject 
to  all  the  adverse  criticism  devoted  to  that 
in  State  r.  Lewallen,  65  Kan.  — ,  41  Fac 
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MS.  and  more.  In  addition  to  the  faults  of 
tLat  docnrooit,  this  embraces  8G  typewritten 
pages  ot  the  examination  of  all  the  Jurors 
on  their  voir  dire,  although  exceptl<xift  were 
taken  to  two  only,  and  their  whole  examina- 
tion occupies  but  10  pages.  These,  with  a 
statemmt  that  the  defendant  exhausted  all 
his  six  peremptory  challenges,  ought  to  have 
been  set  forth  In  a  bill  of  exceptions,  and 
made  part  of  the  record. 

Because  of  the  Improper  oTerrallng  of  the 
def«idant'B  challenge  of  Mr.  Ebert  for  cause, 
the  indgmoit  Is  reversed,  and  the  case  re- 
manded for  a  new  trial  All  the  JastlceB  con- 
cuning. 


8TATB  T.  BRUBAKBB. 
(Supreme  Ckmit  of  Kansas.    Not.  9,  180K.) 
CsnuXAi,  Law— RsTiMw— iKBTaoonoKs— OiBODK- 

BTABTIAL  BtIDBNOB. 

1.  A  Terdict  resting  upon  diapnted  testimony 
cannot  be  set  aside  in  a  court  of  review  if  that 
part  of  the  evidence  tending  to  support  the  ver- 
dict is  legally  suffident  to  establish  all  the  es- 
sential HctM  necessary  to  constitnte  the  crime  of 
which  the  appellant  was  foond  gnilty. 

2.  The  testimony  examined,  and  found  to 
be  sufficient  to  warrant  the  givliiB  of  an  ina trac- 
tion in  regard  to  drcomstantm^  evidence,  and 
also  sufficient  to  sostain  the  verdict  and  judg- 
ment. 

(Syllabus  by  Uie  Court) 

Appeal  from  district  court,  Shawnee  coun- 
ty; Z.  T.  Haien,  Judge. 

Amos  BrubakN-  was  convicted  ot  grand 
larceny,  and  appeals.  AfBrmed. 

Quinton  &  Qulnton  and  Vance  ■&  Campbdl, 
for  appellant  F.  B.  Dawes,  At^.  G^.,  H. 
a  Saffwd.  and  A.  J.  McCabe,  for  tbe  State. 

JOHNSTON.  J.  This  Is  an  appeal  by 
Amos  Brubakw  from  a  conviction  for  grand 
larceny.  He  was  charged  with  stealing  0ve 
hogs,  the  property  of  Alonzo  Beal,  of  the 
value  of  (27.50,  and  upon  testimony  that 
was  lai:gely  clnmmstantlal  he  was  found  to 
be  guilty  of  the  charge.  The  punishment 
adjudged  was  imprisonment  at  hard  labor 
for  a  term  of  two  years,  and  from  the  sen- 
tence and  Judgment  he  prosecutes  this  ap- 
peal. 

The  principal  complaint  Is  that  the  testi- 
mony upon  which  the  conviction  rests  is  In- 
sufficient, but  an  examination  of  the  same 
fails  to  satisfy  us  that  the  Judgment  should 
be  disturbed.  It  is  true  that  there  is  a  sharp 
cuD&ict  in  the  testimony  relating  to  the  iden- 
tity of  the  hogs  alleged  to  have  been  stolen, 
aod  it  is  earnestly  Insisted  by  counsel  tor  ap- 
pellant that  there  is  a  clear  preponderance 
in  Ills  favor.  If  even  the  preponderance  of 
tbe  evidence  was  against  the  va^Ict,  it  could 
sot  be  set  aside.  If  that  part  of  the  evidence 
tending  to  support  the  verdict  Is  legally  su& 
dent  to  establish  all  the  essential  facts  nec- 
essary to  constitute  the  crime  of  which  the 
appellant  was  ftnmd  guilty.   City  of  Cbero- 
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kee  T.  Fox,  34  Kan.  16,  7  Pac.  623;  State  v. 
Smith,  36  Kan.  618.  11  Pac.  908;  State  v. 
Blakeeley,  43  Kan.  260,  23  Pac.  570;  State 
V.  McLaln,  43  Kan.  439,  23  Pac.  651;  State 
V.  Hunter,  50  Kan.  306,  32  Pac.  37.  It  ap- 
pears that  the  appellant  aalA  and  delivered 
5  hogs  at  the  packing  house  In  Topeka. 
Shortly  afterwards  Beal  arrived  at  the  pack- 
ing bouse,  and,  up<m  learning  that  the  ap- 
pellant bad  sold  tbe  hogs,  proceeded  to  the 
stock  yards,  where  those  purchased  had  been 
placed  with  about  25  others,  and  at  once 
Identified  the  5  which  had  been  purchased 
as  his  own.  Several  other  persons  who  had 
had  charge  of  the  bogs  belonging  to  Beal  also 
identified  them  as  his  property.  That  Beal 
lost  the  hogs  Is  not  QuesUoned,  and  that 
those  found  In  the  stock  yards  and  identlfled 
by  Beal  as  his  own  wm  brought  there  and 
sold  by  appellant  Is  conceded.  Tbe  evidence 
In  regard  to  the  identity  of  the  hogs  Is  not 
very  satisfactory,  but  that  offered  by  the 
state,  although  contradicted,  was  of  a  posi- 
tlve  character  and  certainly  sufflct^t  ot  It- 
sdf  to  uphold  the  verdict  The  Jury,  to 
whom  the  case  was  fairly  submitted,  chose 
to  believe  the  witnesses  for  the  state;  and 
the  district  judge,  after  bearing  tbe  disputed 
testimony  and  reconsidering  the  same  on  a 
motion  for  a  new  trial,  has  approved  the 
verdict  A  determination  of  facts  so  made 
is  final  in  this  court 

Objection  Is  made  to  the  charge  ^ven  1^ 
the  coort  In  resard  to  circumstantial  evi- 
dance,  ap<m  the  ground  that  the  testimony 
was  almost  entirtiy  positive  and  direct,  and 
that  therefore  the  instmctlon  was  mislead- 
ing. It  Bi^>ears  to  be  a  sucdnct  and  correct 
statement  of  the  law  upcm  that  subject,  and, 
the  teBtlm<niy  being  largely  circumstantial, 
it  was  ^tlrely  proper  that  such  an  instmc- 
tion  should  be  given. 

Exceptions  were  taken  to  several  of  tbe 
mlinga  upon  the  testimony,  but  we  find  noth- 
ing substantial  in  them,  or  in  any  of  the  ob- 
jections that  are  made.  Tbe  Judgment  d 
the  district  court  wlU  be  affirmed.  All  the 
Justices  concurring. 


STATE)  V.  WADS. 
(Supreme  Court  of  Kansas.    Nov.  9,  189S.) 
CatuiNAi.  Law— Nsw  Tbial— VsaDior. 
It  is  not  error  to  overrnle  a  motion  for  a 
new  trial  based  upon  the  single  ground  tliat  the 
verdict  does  not  contain  the  verb  "find."  but 
reads.  "We,  the  jury,  the  defendant  gnutf  as 
charged  in  tbe  information." 
(Syllabus  by  tbe  Coort) 

Appeal  from  district  court,  Wyandotte 
county;  H.  L.  Alden,  Judge. 

Joe  Wade  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

F.  E.  &  J.  A.  Smith,  for  appellant  F.  B, 
Dawes,  Atty.  Gen.,  Samud  C.  Miller,  and  J. 
F.  Bradley,  for  the  BtatSb 
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■MARTIN,  C-  J.  At  June  term,  1895,  the 
defendant  was  tried  upon  information  for 
robbery  Id  the  first  degree,  the  charge  being 
in  substance  that  on  or  about  AprU  16,  1805, 
the  defendant  feloniously,  forcibly,  and  with 
riolcnee  did  mate  an  assault  npon  one  F. 
W.  Harry,  and  by  putting  him  In  immediate 
fear  of  bodily  Injury  did  from  his  person 
steal,  take,  and  carry  away  a  certain  pistol, 
of  the  ralue  of  $8,  the  same  being  the  prop- 
erty of  said  P.  W.  Harvy.  The  body  of  the 
verdict  returned  by  the  jury  was  as  foUowB: 
"We,  the  Jury,  the  defendant  guilty  as 
charged  In  the  information."  Motions  for  a 
new  trial  and  in  arrest  of  Judgment  respec- 
tively having  been  overruled,  the  defendant 
was  sentenced  to  Imprisonment  in  the  penf- 
tentinry  for  a  term  of  10  years,  and  he  pros- 
ecutes his  appeal  to  reverse  said  judgment 
on  the  single  ground  that  by  reason  of  In- 
formality of  the  verdict,  in  not  stating  that 
the  jury  found  the  defendant  guilty,  a  new 
trial  should  have  been  granted.  The  court 
Is  of  opinion,  however, .  that  the  verdict  is 
sufficient  notwithstanding  this  defect  In 
form.  It  Is  true  that  In  this  state  verdicts 
both  In  civil  and  criminal  cases  must  be  tn 
writing  (paragraphs  4379,  6273,  580G,  Gen. 
9t  1^889),  and  when  the  verdict  Is  Informal 
In  any  respect  it  is  the  duty  of  court  or 
counsel  to  call  attention  to  the  same,  and 
to  have  the  jury  make  the  necessary  cor- 
rection before  discharge  and  separation;  but 
where  the  defect  is  not  detected  and  cor- 
rected at  the  time,  the  snfflclency  of  the  ver- 
dict must  depend  upon  whether  the  court 
can  certainly  say  from  it  and  the  hiforma- 
tlOQ  What  was  the  true  Intent  and  meaning 
of  the  jury.  In  the  present  case  it  would 
seem  that  the  meaning  of  the  jury  might  be 
understood  if  the  following  part  only  had 
been  returned,  viz.:  "The  defendant  guilty 
as  charged  In  the  information."  It  Is  true 
that  the  verb  **flnd"  should  have  followed 
tfee  word  "jury,"  but  since  it  was  the  duty 
•f  the  Jury  to  find  a  verdict,  either  of  guilty 
or  ncpt  guilty  It  may  well  be  taken  as  If  the 
verb  "find"  had  been  supplied,  in  some 
states  verdicts  are  amendable  after  the  dis- 
charge of  the  jury.  Thomp.  Trials,  §  2lJ42. 
This  practice  does  not  obtain  in  Kansas, 
but  If  the  court  'Can  determioe  with  certain- 
ty, from  the  Information  and  the  verdict, 
the  real  Intention  of  the  Jury,  judgment  may 
be  pronounced  upon  it  tn  the  same  manner 
as  If  amended.  The  foregoing  Is  not  the 
Wew  of  the  writer,  who  thinks  that  the  ver- 
dict was  'not  sufficient  as  against  a  motion 
for  a  new  trial,  and  this  position  is  support- 
ed by  Shaw  v.  State,  2  Tex.  App.  487,  where 
a  verdict  of  the  same  character  was  set 
aside  and  a  new  trial  granted,  the  statute 
at  Texas  governing  the  practice  not  being 
essentially  different  from  our  own.  It  is 
not  best  to  permit  courts  to  supply  the 
operative  words  In  a  verdict  If  they  may 
supply  one  word,  why  not  several?  By  such 
process  the  verdict  in  this  case  mlfht  easily 


be  changed  to,  "We,  the  Jury,  do  not  find 
the  defendant  guilty,"  or  "We,  the  Jury, 
find  the  defendant  not  guilty."  Before  the 
discharge  of  the  Jury  their  verdict  ouj^  It- 
self to  be  so  definite  and  certain  as  to  mani- 
fest their  will  and  Intent,  and  where  It  doe* 
not  the  writer  thinks  It  sboold  be  att  aside, 
and  a  new  trial  granted,  on  motion  of  the 
defendant.  The  Judgment  will  be  afllrmed. 
All  the  Justices  concnrrlnc. 


8TATE1  T.  TERBESa 
(Saiweme  Court  of  Kansas.    Nor.  9;  1885.) 
TOBVBS  Jkopahdt— What  Coitstitdtbs. 

The  defendant  was  prosecuted  upon  s 
chame  of  making  an  assault  upon  another  with 
a  deadly  wea|)on  with  luteut  to  kill,  and  upon 
a  trial  a  verdict  was  returned  finding  him  guilty 
of  wounding  and  eudaneering  the  life  of  another 
under  circumstances  which  would  have  consti- 
tuted manslaughter  in  the  fourth  degree  if  aeatb 
bad  ensaed  therefrom.  The  defendant  moved 
for  and  obtained  a  new  trial,  and  before  be  was 
placed  upon  trial  the  second  time  he  presented  a 
plea  allpRing  that  the  proceedings  first  had  were 
a  bar  to  any  further  prosecution  upon  the  charge 
made  aiiaiust  hioi,  but  the  plea  was  overmled. 
H€l4,  that  the  verdict  first  rendered  was  not 
an  sbsolate  nullity,  and  that  as  the  new  trial 
was  granted  at  the  request  of  the  defendant  be 
waived  his  right  to  plead  former  iecq^ardy. 
(Syllabus  by  the  Court.) 

Appeal  frcon  district  court;  WTsndotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Osso  Terreao  was  convicted  ot  an  assault 
with  a  dangerous  weapon,  and  appeals.  Af- 
firmed. 

F.  E.  &  J."  A.  Smith,  for  appellant  P.  B. 
Dawes,  Atty.  Gen.,  Samuel  C.  Miller,  and  J. 
F.  Bradl^,  for  the  State. 

JOHNSTON,  J.  Obso  Terreso  was  prose 
cuted  upon  an  information  which  charged  that 
at  a  certain  time  and  place  he  "did,  unlawful- 
ly, feloniously,  purposely,  and  with  his  delil>- 
erate  and  premeditated  malice,  make  an  as- 
sault in  and  upon  Finnic  NesMt,  with  a  dead- 
ly and  dangerous  weapon,  to  wit  a  certain  re- 
volving pistol,  loaded  with  powder  and  leaden 
balls,  which  the  said  Osso  Terreso  then  and 
there  In  his  right  l»nd  did  bold,  with  the  in- 
tent him,  the  said  Osso  Terreso,  then  and  there 
and  thereby  her,  the  said  Fannie  Nesbit.  to 
unlawfully,  feloniously,  purposely,  and  with 
his  deliberate  and  premeditated  malice,  to  bill 
and  murder,"  etc.  At  the  trial  the  Jury  found 
the  defendant  guilty  of  wounding  and  endan- 
gering the  life  of  Fannie  Nesbtt  under  elrcnm- 
stances  which  would  have  constituted  man- 
glaugliier  In  the  fourth  degree  If  her  death 
had  ensued  therefrom.  The  defendant  moved 
for  a  new  trial,  and  among  the  grounds  al- 
leged was  that  the  verdict  found  him  guilty 
of.  an  offense  other  than  that  charged  In  tlie 
Information,  which  motion  waa  by  the  court 
allowed.  Before  the  defendant  was  ptrt  upon 
trial  the  second  time  he  filed  a  plea  alleginK 
that  the  proceedings  first  had  'were  a  bar  t» 
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aaj  farttier  ^riMeevtioo  nptm  the  dtacge  oude 
against  him.  The  was  OTramledi  and  <v>en 
the  second  trial  he  was  found  guilty  of  an  as- 
sault with  a  deadly  weapen  with  intent  to  kill 
and  murder,  as  charged  in  the  Information. 
He  insists  upon  this  appeal  that  he  had  al- 
ready been  once  In  jeopardy,  and  that  the  plea 
la  bar  should  have  been  unstained.  This  con- 
tention cannot  be  maintained.  Hie  Criminal 
Code  provides  that  '*tbe  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as 
If  no  trial  had  been  had."  Section  274.  "Up- 
on the  defendant's  motion  for  a  new  trial  the 
court  granted  Just  what  he  asked,  and  of 
course  he  waived  all  right  to  object  to  the  le- 
gal consequences  necessarily  resulting  from 
such  grant  He  waived  his  right  to  plead 
foroer  Jeopardy  or  to  again  being  tried  for  the 
same  offoise."  State  v.  Hart.  33  Kau.  218,  6 
Fac.  288.  See,  also.  State  v.  McCkird,  8  Kan. 
232;  State  v.  Bust,  31  Kan.  509.  3  Pac.  428; 
State  v.  MlUer,  3S  Kan.  328,  10  Pac.  805.  It 
Is  urged,  however,  that  the  verdict  first  re- 
turned was  absolutely  void,  and  that  altbongtk 
he  asked  for  a  new  trial  and  consented  tbac 
the  Terdlct  should  be  set  aside,  he  did  not 
thereby  gain  any  legal  benefit  or  advantage. 
The  verdict,  however,  cannot  be  said  to  be  a 
nnlUty.  Although  it  ap[)ears  to  have  been 
Irregular  and  not  jusUfled  by  the  charge  in 
the  information,  there  was  Included  in  It,  as 
well  as  ht  the  charge  of  the  information,  the 
crime  of  assault,  and  possibly  the  t^onse  that 
the  life  of  Fannie  Nesblt  was  ^dangered  by 
the  act  of  the  defendant  When  a  person  Is 
charged  with  an  offense  consisting  of  differ- 
ent degrees  he  may  be  convicted  of  the  de- 
gree charged,  or  of  any  degree  Inferior  thereto; 
«■  where  be  Is  charged  with  the  commlsslou 
of  an  offense  under  erne  section  of  the  statute, 
and  the  offraise  that  Is  charged  Includes  an- 
oth«  offense  vmAer  another  section  of  the  stat- 
ute, the  defendant  may  be  found  guilty  of  ei- 
Oier  offense.  Or.  Oode,  S§  121,  122;  State  v. 
Bm^il,  34  Kan.  312,  8  Pac.  470.  See,  also, 
Cr.  Ck>de,  S  230.  It  is  clear  that  the  defend- 
ant d»1red  some  advantage  and  a  legal  bene- 
fit by  the  setting  aside  of  the  verdict,  and  as 
the  new  trial  was  granted  at  his  request  he 
waived  Us  right  to  plead  former  Jeopardy,  and 
BO  error  was  committed  In  putting  him  on 
trial  a  second  time  on  the  same  Infonnatlui. 
The  Judgmrait  of  the  district  court  will  be  af- 
flmad.  All  l3tB  jnHoes  •cooemfaig. 


BOaSRS  V.  MORRILL, 

SAMB  T.  UOORB. 

(Bumone  Court  of  Kansas.    Nor.  9,  1885.) 

Bum  Oftjobbb— IitvESTiOATioK  or  CoNnoor— 
Rsosirr  op  State  Ukiverbitt. 

1.  The  title  of  chapter  239,  Sess.  Laws  1889, 
behiK  "An  act  prartdnig  for  the  appointmeot  of 
aaamitteea  to  invcstisate  the  affairs  of  state  in- 
stitntioos  ftod  condnct  of  officers."  is  broad 
enoQKh  to  cover  legUation  anthorizing  reports 
of  snch  ccmmittees,  and  making  such  reports  ef- 
fectual. 


,  Z.  That  «  rogent  of  At  staM  mdvcnlty  1% 
and  daring  his  t^m  of  office  has  been,  addicted 
to  the  excessive  use  of  Intoxlcadng  liquors,  and 
Us  conduct  and  example  detrimental  to  the  best 
interests  of  the  onlvenitrt.  is  sufficient  CBOse  for 
removal  snder  said  diMjUee  238^  Sess.  Laws 

Allen.  J.,  dissenting. 
(Syllabus  by  the  Oonrt) 

Mandamus  by  William  Rogers  agaltMt  E.  N. 
Morrill  and  quo  warranto  by  William  Rogers 
against  O.  L.  Moore.  Judgments  far  defend- 
ants. 

These  cases  were  heard  together,  and  both 
involve  the  title  of  William  Rogers  to  the 
offlc«  of  regent  of  the  state  university.  The 
action  of  mandamus  was  ccunmenced  June 
6,  1805,  for  the  purpose  of  compelling  B.  N. 
Morrill,  as  governor,  to  set  aside  and  hold 
for  naught  his  order  of  May  22,  1895,  re- 
moving Mr.  Rogers  from  the  ofBce  of  re- 
gent The  second  action  was  quo  warranto, 
brought  June  21,  1895.  the  petition  being 
substantially  the  same  as  the  alternative 
writ  In  the  former  case,  with  the  additional 
allegation  that  O.  L.  Moore  had  been  ap- 
pointed In  his  place  as  regent  by  the  gov- 
ernor on  or  about  May  22,  1895,  and  asking 
that  said  O.  U  Moore  be  required  to  show 
by  what  right  and  authority  be  held  said 
office.  A  motion  was  filed  to  quash  the  al- 
ternative writ  of  mandamus,  and  a  general 
demurrer  was  Interposed  to  the  petition  In 
quo  warranto.  The  proceedings  resulting  In 
the  order  of  removal  were  under  chapter 
239,  Sess.  Laws  1889,  entlUed  "An  act  pro- 
viding for  the  appointment  of  committees 
to  Investigate  the  affairs  of  state  instlta- 
tions  and  conduct  of  officers."  This  act  au- 
thorizes the  governor,  lieutenant  governor, 
and  speaker  of  the  house  of  representatives, 
on  charges  filed  with  the  governor,  "where- 
by the  management  or  administration  of  the 
affairs  of  any  charitable,  educational,  or 
penal  Institution,  or  the  official  conduct  of 
any  officer  In  charge  of  or  otherwise  con- 
nected with  any  of  said  institutions,  shall 
be  called  Into  question  upon  the  grounds 
of  corruption,  venality.  Inefficiency,  miscon- 
duct. Immorality^  or  Inattention  to  duties," 
to  appoint  a  committee  consisting  of  two 
senators  and  three  representatives  to  in- 
vestigate and  report  upon  the  charges,  after 
notice  to  the  accused  officer;  and  upon  filing 
their  report  Including  the  testimony,  with 
the  governor,  with  such  recommendation  as 
they  may  deem  juat  and  appropriate,  the 
governor  Is  empowered  to  dismiss  from  the 
public  service  or  reinstate  the  officer,  accord- 
ing to  the  finding  and  report  of  the  commit- 
tee. Charges  were  filed  against  Mr.  Rogers, 
as  regent  on  March  22, 1895,  embracing  spec- 
ifications, among  others,  of  being  guilty  of 
drunkenness,  and  frequently  under  the  In- 
fiuence  of  Intoxicating  liquors,  using  the 
same  to  excess,  and  that  his  conduct  and 
example  were  detrimental  to  the  best  Inter- 
ests of  the  university,  and  very  injurious  to 
Its  welfare.  A  committee,  consisting  of  K. 
B.  Willcockson  and  A.  S.  Cooka,  senatora^ 
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and  Alexander  Warner,  I.  B.  Lambert,  and 
J.  F.  Pancake,  representatives,  was  appoint- 
ed to  inTestlgate  and  report  upon  eald  char- 
ges, which  they  proceeded  to  do.  Mr.  Rog- 
ers appeared  by  hla  counsel,  the  late  Hon. 
Solon  O.  Thacher,  and  filed  a  paper  In  the 
nature  of  a  demurrer  or  challenge  to  the 
Jurisdiction  ot  the  court,  the  points  made  be- 
ing as  follows,  viz.:  "(1)  Chapter  239,  I^ws 
18,S0,  by  virtue  of  which  this  committee  Is 
appointed,  only  applies  to  the  'official  con- 
duct'of  this  respondent  as  regent  of  the  state 
university,  and  all  inquiries  touching  his  life 
or  character,  his  acts  or  words  not  In  any 
manner  connected  with,  or  used  or  employed 
or  committed  In,  the  discharge  of  his  duty 
as  such  regent,  are  not  a  subject  of  Inquiry 
by  any  one.  (2)  The  charges  before  this  hon- 
orable committee  In  no  way  assail  or  Im- 
pugn a  single  official  act  of  this  respondent 
as  regent,  but  each  and  every  one  of  them 
relates  to  matters  entirely  disconnected  with 
his  conduct  as  regent.  Not  one  of  the  char- 
ges Is  averred  to  touch  any  official  act  of 
this  respondent,  or  to  have  been  In  the  re- 
motest  manner  done  In  the  course  of  the  dis- 
cbarge of  his  'official  duty,'  (3)  This  re- 
spondent Is  not  charged  with  either  'corrup- 
tion, venality,  inefficiency,  misconduct.  Im- 
morality, or  Inattention  to  duties  In  hla  of- 
ficial conduct*;  the  only  subject  of  inquiry 
of  this  committee,  as  pointed  out  by  the 
second  section  of  said  chapter  230,  being 
the  'official  conduct'  of  this  resimndent  And 
this  respondent  protests  that  his  position  or 
office  as  regent  aioresald  cannot  be  ques- 
tioned on  any  other  or  different  ground  than 
that  named  In  the  statute;  that  for  any  act 
or  word  or  thought  not  connected  with  the 
discharge  of  hts  'official  duty*  as  regent,  he 
Is  not  amenable  to  the  provisions  of  said 
chapter  239."  Said  challenge  In  the  nature 
of  a  demurrer  was  overruled  by  the  commit- 
tee. On  the  completion  of  the  investiga- 
tion, and  on  May  18,  1805,  K.  E.  WUlcock- 
son,  Alexander  VTamer,  and  I.  E.  Lambert, 
being  a  majority  of  the  committee,  made 
their  report,  the  substantial  part  of  which 
reads  as  follows:  "We  find  from  the  testi- 
mony (which  Is  transmitted  with  this  re- 
port) that  the  said  William  Rogers  is,  and 
has  been,  since  the  commencement  of  his 
term  of  office  as  a  member  of  the  board  of 
regents  of  the  University  of  Kansas,  ad- 
dieted  to  the  excessive  use  of  Intoxicating 
liquors.  We  further  find  that  bis  conduct, 
and  the  example  he  sets,  are  detrimental  to 
the  best  Interests  of  the  state  university, 
and  we  recommend  that  he  be  removed." 
The  minority  filed  a  report  more  favorable 
to  Mr.  Rogers.  The  sovemor,  following  the 
recommendation  made  In  the  majority  re- 
port, removed  Mr.  Rogers  as  regent,  May 
22, 1805,  and  then  appointed  said  O.  L.  Moore 
In  bis  place  and  stead. 

S.  O.  Thacber  and  W.  a  Webb,  for  plain- 
tiff. F.  B.  Dawes,  Atty.  Gen.,  for  defend- 
ant& 


MARTIN,  C.  J.  (after  stating  the  farts).  1. 
It  is  contended  that  all  that  part  of  chapter 
239,  Sess.  Laws  1889,  which  purports  to  au- 
thorize the  removal  of  an  officer.  Is  In  con- 
travention of  the  first  clause  of  section  Id 
of  article  2  of  the  constitution,  which  rw.ia, 
"No  bill  shall  contain  more  than  <Hie  subject 
which  shall  be  clearly  expressed  In  Its  Utla" 
It  Is  said  that  the  title  of  this  act  authorizes 
only  the  appointment  of  committer  of  Inves- 
tij;atlon  of  the  affairs  of  state  lostltuti  <ns 
and  the  conduct  of  officers,  and  does  not  in- 
clude the  power  of  removal.  It  will  be  ob- 
served from  the  statement  of  ftcts  that  tbia 
objection  was  not  made  before  the  Investi- 
gating committee,  but  It  is  not  too  late  to 
raise  it  now.  We  had  before  us  the  ques- 
tion of  the  sufficiency  of  the  title  of  this  m-t 
to  Justify  removal  In  Lynch  v.  Chase, 

Kan.  ,  40  Pac.  6G6,  66S,  but  did  not  find 

it  necessary  to  decide  It,  because  there  was 
another  statute  under  which  the  governor 
might  act  in  removing  a  warden  of  the  pea- 
Itentlary.  Justice  Johnston,  delivering  the 
aoanlmoua  opinion  of  the  court  in  that  case, 
said:  "It  has  been  repeatedly  held  that  sec- 
tion 16  of  article  2  of  the  constitution  is  uot 
to  be  enforced  In  any  narrow  or  tecbniial 
spirit,  but  that  a  liberal  interpretation  shvuUX 
be  placed  upon  the  language  employed  in  tbi' 
title  to  express  the  subject  of  the  act  The 
provision,  as  has  been  held,  must  be  applied 
In  a  fair  and  reasonable  way,  so  that  it  vii\[ 
not  embarrass  or  defeat  the  proper  and  le- 
gitimate exercise  of  the  legislative  functions. 
It  Is  not  necessary  that  the  title  should  be 
an  abstract  of  the  entire  act.  but  it  is  deem- 
ed to  be  sufficient  If  the  title  foirly  Indicates, 
though  in  general  terms,  its  scope  and  pur- 
poses. Everything  connected  with  the  imia 
purpose,  and  reasonably  adapted  to  sc<.urt.' 
the  objects  indicated  by  the  title,  may  be 
embraced  In  tbe  act,  without  violating  tbe 
constltutlonBl  Inhibition.  Tbe  title  in  iLe 
present  case,  although  BMnewhat  restricted, 
provides  tta  the  creation  of  a  tribunal  to 
inquire  Into  the  affairs  of  state  institutiuuij 
and  the  conduct  of  officers.  It  clearly  lii<li- 
cates  that  an  Investigation  or  bearing  is  ui 
be  bad  before  this  tribunal,  and  auythiii}; 
reasonably  adapted  to  carry  out  that  pur- 
pose may  be  fairly  regarded  as  embraced 
within  the  title.  Whether  the  title  Is  siiiti- 
clently  broad  to  Justify  a  removal  by  tie 
governor  upon  the  coming  In  of  the  repmt 
of  the  committee  ia  unneceaury  to  the  <lls- 
positlon  of  the  present  case."  It  was  there 
held  that  the  title  was  broad  enough  to  In- 
clude the  authority  of  the  committee  to  re- 
port to  the  governor,  and  we  think  It  not  an- 
reasonable  to  say  that  It  may  also  fairly  in- 
clude tbe  right  of  tbe  governor  to  act  up»n 
the  report,  and  that  a  member  of  the  le^i^ 
lature  would  not  be  deceived  or  misled  by 
this  title  Into  the  supposition  that  no  legls].t- 
tlon  would  be  attempted  under  it  looking  to 
a  report  of  the  committee,  and  making  s\u  b 
report  effectual,  either      the  action  of  the 
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fovenuM  or  otherwise.  The  mala  purpose 
of  this  clause  of  the  constitutloii  was  to 
iverent  rarreptltioua  leglahitlon,  and  we  do 
not  ttalok  that  a  provision  of  this  nature  tor 
making  the  report  of  the  committee  effec- 
tual can  truly  be  said  to  partake  of  such  char- 
tiCtar.  It  Is  wdl  settled  that  It  Is  the  duty 
of  the  courts  to  uphold  legislation  when  they 
can  do  so  without  manifest  viol^ice  to  any 
constitutloaal  principle,  and  that  doubts 
should  be  resolved  In  favor  of  its  validity, 
latber  than  against  It;  and  by  a  liberal  in- 
terpretation this  legislation  as  to  the  power 
of  removal  may  properly  be  said  to  be  em- 
braced within  the  title  of  the  acL 

2.  The  andlngs  of  the  committee  are  In- 
cluded within  the  charge,  though  they  are 
not  BO  broad;  but  it  Is  contended  by  coun- 
sel f(Hr  the  plaintiff  that  the  report  does  not 
show  official  misconduct.  It  appears  there- 
from that  the  plaintiff  is,  and  has  been  since 
the  commencement  of  bis  term  of  office  as 
regent,  addicted  to  the  aceeslve  use  at  in- 
toxicating liquors,  and  that  his  conduct  and 
example  are  detrimental  to  t&e  beet  inter- 
nets of  the  university.  Webatw  defines  "ad- 
dicted" as  follows:  "Devoted  by  customary 
piactice;"  and  he  says  of  "addict"  that  it  is 
"to  apply  one's  seU  habitually;  to  devote 
time  and  attentlui  by  customary  or  constant 
practice."  Worcester  defines  "addicted"  as 
'Accustomed;  devoted  to;  habituated;  aban- 
doned to";  and  the  verb  *'addict"  as  tci- 
lowa:  "To  give  ww's  self  to;  to  devote;  to 
apply;  to  habituate;  to  accustima."  Drunk- 
enness Is  the  result  of  addiction  to  the  ex- 
cessive use  of  Intoxicants.  To  say  that  a 
man  Im  "addicted  to  the  excessive  use  of  lu- 
to^catlng  liquors"  is,  th»tf  ore,  substantially 
equlvalrait  to  a  declaration  that  he  Is  guilty 
of  habitual  IntoxlGation  or  druukomess.  In 
this  state  it  Is  a  misdemeanor  for  any  man 
to  be  drunk  In  any  highway,  street,  or  pub* 
Uc  idaee  or  bnUdiiw,  or  erm  In  his  own 
house  or  a  private  bulldliut  or  place,  disturb- 
ing hla  family  or  others.  Clen.  St  1889,  par. 
2SL0.  Certain  officers  may  be  removed  from 
office  fur  btiag  In  any  public  place  In  a  state 
of  Intoxication  produced  by  strong  drink 
Toluntarlly  taken,  the  same  being  expressly 
declared  "an  offense  against  tbe  public  mot^ 
sis"  (pazagnph  246S,  Oen.  St.  .1889);  and 
where  drunkenness  becomes  habitual,  and 
the  inebriate  Is  Incapable  of  managing  hla 
aftelM,  he  may  be  placed  under  guardian- 
ship. In  the  same  manner  as  a  lunatic  (Oen. 
8t  1889,  c.  60,  par.  8677  et  seq.).  Habitual 
Inebriety,  or  drunkenness  has  been  condemn- 
ed as  a  great  ImnMoallty  In  all  ages  of  the 
wwld.  The  wise  man  has  depicted  in  graph- 
ic words  the  woes  erf  the  wine  bibber  (Prov- 
erbs, c;  23,  w.  20.  21,  29-^;  and  the  apostle 
to  the  gentiles  has  classed  dmnkenpess  with 
other  great  vices  iGalatlans,  c.  6,  vv.  10- 
21;  1  Corinthians,  a  6,  w.  0,  10).  it  is  as- 
serted that  the  erldence  does  not  show  that 
the  plaintiff  was  ever  Intoxicated,  or  suffer- 
ing from  the  effects  <Nt  Inebriety,  while  In 


the  p^ormance  of  his  duties  as  regent 
We  do  not  know  how  this  may  be,  for  the 
evidence  Is  not  embodied  In  the  record,  and 
we  know  nothing  of  the  facts  except  as  they 
appear  from  the  report  The  finding,  how- 
ever, is  that  the  conduct  and  example  of  the 
plaintiff  are  detrimental  to  the  best  Interests 
of  the  university.  Inebriety  Is  a  vice  that 
cannot  well  be  hidden.  A  regent  might  be 
drunk  on  the  streets  of  Lawrence,  but  sober 
at  tbe  meetings  of  tbe  board,  and  while  with- 
in the  campus  or  the  walls  of  the  university; 
yet  his  example  would  be  disgraceful  and 
Injurious.  In  such  case  it  is  difficult  to  dis- 
tinguish the  conduct  of  the  man  from  the 
conduct  of  the  officer.  The  finding  wo.uld 
at  least  Imply  that  the  Inebriety  of  the  re- 
gent was  of  such  notoriety  and  proximity 
as  to  constitute  a  bad  example  for  the  stu- 
dents and  others  connected  with  the  unlversi* 
ty.  This  is  immwallty  In  office,  within  the 
scope  and  intent  ot  ehapt»  239,  Bess.  Laws 
1880.  The  motion  to  qnash  the  alternative 
writ  in  the  first  above  entitled  case  will  be 
sustained,  and  the  demurrer  to  the  plaintiff's 
petition  In  the  quo  warranto  case  wUl  also 
be  sustained,  and  Judgment  will  be  entered 
tm  the  defendante  respective. 

JOHNSTON,  J.,  concurring. 

Al<LBN,  J.  I  cannot  concur  In  tbe  deci- 
sion of  the  case  of  Rogers  v.  Moore,  nor  In 
either  propoedtion  stated  In  this  syllabus. 
The  title  to  this  act  Is,  "An  act  providing  for 
the  appointment  of  committees  to  Investi- 
gate the  affairs  of  state  InstltntionB  and 
conduct  of  offiewa,**  The  constitution  says 
that  tiie  subject  of  an  act  shall  not  only  be 
expressed  In  Its  title,  but  It  "shall  be  clearly 
expressed."  From  apparent  necMsltles  aris- 
ing in  the  cases  that  have  been  presented 
the  word  "clearly"  has  been  very  much  ob- 
scured by  form^  decisions  of  this  court 
if  not  entirely  eclipsed;  but.  In  my  judg- 
ment this  decision  expunges  all  necessity 
for  expressing  the  subject  in  the  title,  or 
for  its  being  included  in  it  In  any  manner. 
It  is  a  familiar  rule  that  the  greater  includes 
the  less,  and  In  legislation  It  Is  undoubtedly 
competent  to  cover  under  a  general  and 
comprehensive  title  legislation  not  only  as  to 
minor  and  Incidental  particulars,  but  as  to 
matters  properly  and  directly  connected 
with  the  main  subject  expressed  in  the  title. 
But  the  less  can  never  Include  the  greater. 
The  title  to  this  act  In  terms  covers  only 
the  appointment  of  committees  to  Investi- 
gateu  It  does  not  even,  in  express  terms, 
extend  so  far  as  to  cover  their  action  in  mak- 
ing an  Investigation;  but  In  the  case  of 
Lynch  v.  Chase,  40  Pac.  866,  we  held  that 
the  constitutional  provision  ought  to  be  lib- 
erally construed,  and  stretched  this  title  suf- 
flelently  to  cover  legislation  authorizing 
fliem*to  Investigate  and  reirart  This  Is  the 
usual  and  ordinary  scope  of  the  powers  of 
a  legislative  committee^  and  this  might  rea- 
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aonablr  be  expected  to  be  found  In  an  act 
vnder  thbi  title;  but  I  am  not  aware  of  any- 
instance  In  the  leglstatfon  of  this  state,  nor 
in  fact  of  any  other  state,  where  a  legls- 
latlTe  commtttee  has  been  given  the  power 
to  try  and  condemn  a  state  official,  and  to 
make  a  report  nnder  which  the  governor 
acts  perfanctorllj  only  In  maldng  a  removal, 
and  merely  carries  out  the  will  of  the  com- 
mittee. Authority  in  the  governor  to  re- 
move from  office  la  the  principal  thin;  to  be 
toand  In  the  provisions  of  the  act  imder 
consideration.  The  appointment  of  the  com- 
mittee, (he  tnvestlgatlon,  and  the  report  are 
mere  preliminaries  incident  to  the  main  pur- 
pose of  the  act,  which  Is  the  removal  of  the 
officer.  Of  the  pnrpose  to  confer  any  anch 
power  there  is  no  hint  or  Intimation  In  the 
title,  or  in  the  customs  of  legislative  bodies 
In  making  investigations  by  committees. 
Power  to  remove  the  warden  of  the  penlteo- 
tlary  Is  conferred  on  the  governor  In  ez- 
irrcss  terms  In  the  very  act  providing  tor 
the  appointment  ProvlsIonB  for  the  re- 
moval of  state  officials  by  Impeachment  and 
by  Joint  resohitlon  are  made  In  the  constltn- 
4!Ton.  Tbe  decision  In  the  case  of  Lynch  t. 
Chase,  supra,  was  vested  on  the  statute, 
which  in  exjnvfls  terms  vested  power  In  the 
governor  to  rmnore.  end  not  on  tbe  act  of 
1889. 

Nor  do  I  think  the  proeeedlngv  in  this  case 
vttow  a  compliainoe  with  tbe  statute  nnder 
-consideration.  Tbe  charges.  In  order  to  form 
■a  basts  for  any  proceedings  under  this  stat- 
ute, must  be  such  as  affect  the  ofi^dal  con- 
duct of  the  officer.  The  provision  contained 
fa  section  1  of  tbe  statute  authorlalng  an 
toveetigatton  is  w  follows:  "Whoiever 
charges  shall  be  made  by  any  person,  or 
persons,  and  circulated  within  the  state,  or 
presented  by  sncb  parson,  or  p^sone,  In 
wrltli^  to  the  governor  at  any  time  when 
the  legislature  Is  not  In  session,  and  said 
ehan^  shall  be  deemed  worthy  of  credit, 
or  emanating  from  a  reliable  and  trust- 
worthy source,  wbervby  tbe  mani^mMit  or 
admlntstratloa  of  tbe  affairs  of  any  charltsr 
Me,  educational,  or  penal  institution,  or  the 
official  conduct  of  any  officer  In  charge  of, 
«r  othowlse  connected  with  any  of  said 
Instltutlfma  sliall  be  called  Into  question  on 
the  grounds  of  corruption,  venality.  Ineffi- 
ciency, misconduct.  Immorality,  or  Inatten- 
19on  to  duties,  an  InTostlgatlon  shall  be  had 
as  provided  for  In  tbe  second  section  of 
this  act**  Nowbere  In  the  statute  is  there 
any  provision  for  »a  invcBtigatlon  Into  tbe 
firlvate  character  or  the  unofficial  acts  of 
any  person  holding  a  puUlc  office,  nor  la  It 
consistent  with  reason  or  puMlc  policy  that 
mch  Investigations  should  be  authorised.  If 
this  be  the  rule,  no  person  In  a  public  office 
can  evw  be  secure  against  the  malice  of 
enemies,  or  the  Jealousy  and  animosity  of 
political  rivala.  If  personal  venaitty.  Inef- 
ftdeney,  miscondnct.  Immorality,  and  Inat- 
tention to  private  duties  may  be  Investi- 


gated, who  80  pure  and  free  from  blemish 
that  whw  bis  conduct  is  viewed  through 
the  eyes  of  partisan  political  adveraariea, 
ample  cause  will  not  be  found  for  blasting 
bis  character,  and  dismissing  him  fax  dis- 
grace from  the  public  service?  The  people 
of  the  state  are  indeed  fortunate  when  they 
secure  men  to  administer  thdr  pnblic  af- 
fairs whose  public  acts  are  above  reproach. 
If  private  conduct  is  to  be  made  the  bacds 
of  Investigations,  no  courageous  public 
clal,  who  boldly  defies  the  crowd  of  greedy 
cormorants  which  always  hovers  about  tbe 
pttUlc  truamrles;  can  ever  be  safe.  No  one 
but  him  who  will  sacrifice  the  Interests  at 
the  public  to  appease  those  who  under  one 
gnlse  or  anotbCT  rob  the  people  can  ever  be 
safe  from  attack  if  investlgationa  are  not  to 
be  confined  to  official  conduct  as  alone  ao- 
tborised  by  the  statute,  but  are  to  be  ex- 
tended to  Include  all  cMiduct  of  an  officer, 
whether  In  any  manner  connected  wttb  tala 
office  or  not  If  so,  tbe  doings  which  may 
be  Investigated  under  tbe  act  of  1888  would 
Include  substantially  every  private  pecca- 
dillo Incident  to  human  weakness.  If  tbe 
statute  were  to  require  that  the  officers  wbo 
select  the  committee  of  InvestlgatlDn,  and 
tbe  members  of  that  committee,  should,  be- 
fore they  are  permitted  to  cast  not  a  atone, 
but  mud,  first  see  that  their  own  garmenta 
are  strictly  wblte  and  spotless,  and,  mucb 
more,  if  no  one  was  permitted  to  make  com- 
plaint on  which  to  base  an  Investigation  na- 
less  he  himself  were  free  from  all  talntslmllar 
to  the  charges  he  makes,  th^e  would  be  llt- 
tie  danger  that  an  investigation  ever  would 
be  held.  However  much  we  may  dcalre  that 
men  should  be  strictly  pure  and  npxight  both 
in  their  public  acta  and  in  the  private  walks 
of  life,  we  all  know  that  every  mortal  par- 
takes. In  some  degree  at  least,  of  tanman 
fraaty  and  In^erfcctloa.  The  leglalatuze 
therefore  bas  wteely  confined  the  range  at 
Investigation  to  tbe  official  acts  of  tbe  per> 
son  charged,  and  this  has  generally.  If  not 
always,  been  considered  as  the  only  legiti- 
mate scope  of  Investigation.  Of  oourae,  the 
commission  of  crime  for  which  a  party  la 
subject  to  Ignominious  punishment  to  a  pnt^ 
He  offense,  for  which  a  person  may  be  re- 
moved from  office,  and  pruvisloii  therefOT  le 
made  by  law.  Under  a  very  similar  statute 
the  anin«ne  court  <^  Kentucky,  in  tlte  case 
of  Com.  V,  Williams,  79  Ky.  42.  soM:  ^The 
second  constitution  of  this  state  provided 
that  <derkB  should  be  removable  from  ottlce 
by  the  court  of  appeals  for  breach  of  good 
behavior.  In  proceeding  under  that  provi- 
sion this  court  held  that  tbe  Inquiry  mnat 
be  confined  to  misconduct  In  office,  and  that 
conduct  however  Immoral,  which  did  not 
raiate  to.  tbe  officii  action  of  the  dork,  con- 
stituted no  ground  for  bis  removal.  Com.  v. 
Barry,  Hardin,  2S8;  Oom.  t.  Obamt>er8.  1 
J.J.  Marsh.  160.  In  tbe  latter  case  the  caort 
said  It  was  "proper  to  aepatate  tb»  ebanctsr 
of  the  man  from  the  cbaractar  of  the  c^eer,* 
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and  thai  It  kad  *iio  power  to  remoTe  a  clerk 
for  erlmes  coxDmitted  so  long  aa  he  dis- 
charged the  duties  of  his  office  welL*  In 
this  case  no  eomplalnt  Is  made  that  the  ap- 
fellm  did  not  faithfully,  honestly*  and  cor- 
feetly  discharge  all  hia  duties  as  an  officec 
There  was,  therefore,  no  misconduct  as  an 
officer  on  his  part,  howevei;  repiehensible 
Us  conduct  OS  an  individual  may  have  been. 
It  to  only  for  misconduct  In  connection  with 
Us  official  duties  that  the  aoastltuUou  au- 
thorises  him  to  be  removed  from  office  upon 
an  indictment,  and,  as  the  only  misconduct 
efaarged  was  individual  and  personal*,  and 
not  offlchU,  In  its  characterr  the  jndgmeaiU 
must  be  affirmed."  See,  alsot  Ledbettec  t. 
Statev  10  Ala.  241.  It  is  well  settled  also 
that  misconduct  prior  to  the  election  or  ap^ 
pointment  of  one  to  ao-  office  does  not  fur- 
nish ground  for  &n  investigatlDn  or  removal. 
State  T.  Commsn  Council  ot  Jersey  City,  25 
M.  J.  lAw,  53ft;  Con.  T.  Sharer.  8  Watts  & 
&  S8&. 

The  qpedflcatlons  In  this  case^  ss  fiar  u 
they  are  explicit,  charge  WlUlam  Rogers 
with  keeping  Intoxicating  llquDrs  In  his  com- 
mittee room  wtdle  a  member  ot  the  state 
senate,  and  drinking  to  excess,  and  with 
having  been  drunk  ai  the  Chesterfield  Hotel 
tak  TopekA.  Mowhere  Is  there  a  ehargs 
which,  by  tlie  most  liberal  cooiBtaructlou,  a«- 
cosBB  him  of  being  druab;  whea  be  was  in 
fiact,  or  ought  to  bavft  been,  at&«idlng  to  any 
dntr  aa  regmt  of  the  aalTersity;  nor  Is  tt 
claimed  that  there  was  any  proof  of  that 
Una.  Od  the  coatrary,  Vt  la  aUeged  fta  hla 
bebalt,  and  not  dealed.  that  ths  jixoot  mm 
foil  and  uncontradicted,  showing  tfaat  be 
iras  alwiura  a  most  efficient  mestber  of  the 
boai^  and  waa  nerer  at  any  time  Intosl- 
cated  while  attending  to  hto  duties.  The 
fladlnga  aa  whleh  the  aetitm  ef  tiie'  goTcxnor 
were  based  are  signed  only  by  those  mem- 
bers ot  the  committee  opposed  to  him  po- 
Utieally,  and  even  their  finding  utterly  faAa 
to  convict  bhn  of  drunkenness  at  any  time, 
or  In  any  plae&  The  atmost  nacb  Is  that 
he  ''Is,  and  has  been  alnee  the  oommeBce- 
meat  of  his  term  of  office  as  a  member  of 
the  board  ot  teg«ts  of  the  UnlTerslty  of 
Kansas,  addicted  to  the  enesalTe  use  sf  In- 
taKicatiag  liquors."  This  la  sot  a  fln^g 
^ther  that  he  Is  guilty  of  habitual  drnnken- 
oeas  or  that  he  was  ever  drank  at  aU.  Peo- 
ple differ  very  greatly  in  their  Judgment  as 
to  what  Is  eacesslTe  use  of  fdcoboUc  sttmu- 
lanta.  Stmie  regard  the  least  use  as  excess- 
ive. Others  r^ard  stlmtUants  as  taavlng 
a  proptf  place  la  materia  medlea,  and  to  be 
talren  only  as  poistmous  drugs  and  powerful 
medicines  are  to  be  used.  From  these  views 
others  are  entertained,  varying  all  the  way 
to  tltose  requiring  a  dram  of  whisky  with 
each  meal  and  an  occasional  one  betweets- 
timea..  IVi  leave  lo  a  legislative  committee 
the  task  of  determlidng  just  wh«e  the  line 
of  excesidve  use  la  to  be  drawn  short  oC 
dmnkenuesB  would  be  Iiazenlous  Indeed 


EARNEST.  S&9! 

where  political  adversaries  are  to  be  placed 
on  trial  before  them.  But  the  statute  In 
this  case  has  not  authorized  the  trial  of  any 
such  question  by  any  such  committee,  either 
in  direct  terms  or  by  any  necessary  Implica- 
tion. 

The  following  obserratkins  of  that  emi- 
nent lawyer,  the  late  Judge  Solon  O.  Thach- 
er,  In  his  very  able  brief  In  this  case  upon 
this  point,  seem  to  me  eminently  sound  and 
just:  "Where  shall  we  draw  the  Hue  if 
anything  an  Irresponsible,  fugitive  commit- 
tee chooses  to  call  'excessive  use'  la  to  justi- 
fy an  officer's  removal  from  office?  We 
mu6t  needs  come  back  to  the  plain  letter  of 
the  statute,  and  say  the  law  deals  alone 
with  what  a  man  does  In  the  line  of  his 
official  duty.  If  that  conduct  Is  'corrupt, 
venal,  In^clmt,  Immoral,  or  neglectful,* 
and  the  charges  cover  specifically  the  acts 
constituting  official  mlscoadnct,  and  on  such 
charges  he  is  found  guilty,  then,  and  not 
notU  then.  Is  he  subject  to  removaL  If  ai^ 
other  standard  Is  set  up,  then  the  whim  of 
a  committee,  and  the  malice,  spite,  or  vagary 
ot  a  private  prosecutor,  takes  Hu  {dace  of 
the  safeguards  thrown  around  a  man's  offi- 
dal  position,  his  good  name,  and  peace  of 
mind,  Ify  both  stetute  aiul  deliberate  judicial 
decrees.  Thrae  Is  no  finding  that  Senator 
Bogem  was  ever  Intoxicated  since  he  be- 
came a  regent,  or  that  he  uses  Uqnor  while 
diMhargInc  his  oSclal  dutiea** 


8TATB  V.  BARNB8T. 

OSupreme  Court  of  Kansas.    Nov.  9,  18S6.) 
HoMifiDi;  — Malice— IsaTHncTioNB— Opinion  Et- 

3DBXCE — ADJOUBXMBNT  OF  CoCET. 

1.  On  the  ttlal  of  a  person  charged  with 
murder  the  jury  onght  not  to  be  instructed  that, 
the  kitliog  mth  n  deadly  wespoo  l)eing  admitted, 
the  pcesumpt-ioQ  therefore  it*  that  Buch  Killing  was 
done  with  mnlic.;,  and  that  this  presumption 
stands  nntll  it  is  rebutted  by  evidence.  It  would 
be  better  to  instruct  them  that  malice  may  be 
inferred  from  the  fact  of  killing  with  a  deadly 
weapon,  and  that  they  should  consider  this  cir- 
cumstance in  connection  with  all  the  other  evi- 
dence in  the  case  for  the  purpose  of  determining 
whether  the  act  was  malicious  or  not 

2.  On  the  trial  of  a  charge  of  niurd»,  where 
the  defendant  admitted  that  he  shot  and  killed 
the  deceased  with  a  pistol,  but  claimed  that  he 
acted  in  self-defenae,  and  the  testimouy  of  the 
state  tended  to  show  that  he  ihot  and  killed  the 
deceased  while  he  was  quietly  sitting  in  a  chair, 
because  the  deceased  had  accused  him  of  being 
connected  with  catile  stealinfr,  where  the  jury  is 
fully  and  correctly  instructed  with  reference  to 
what  constitutes  murder  in  the  Qrst  and  second 
degrees,  and  the  Tarious  degrees  of  manslaughter, 
and  also  in  reference  to  the  right  of  the  accused 
to  defend  himself,  and  where  Ihe  jury  are  clraiiy 
aaU  pointedly  inBtnicted  that  the  defendant  is 
presumed  innocent  of  crime  and  of  every  element 
of  criminality,  and  that  the  burden  rests  on  the 
Btete  to  prove  beyond  a  reasonable  doubt  every 
Ingredient  of  the  offense  charged,  the  judgment 
will  not  be  reversed  because  tlie  court  charged 
that:  "The  killing  with  a  dear^  weapon  is  iid- 
niitted  by  the  defendant.  The  prnnmptEos 
therefore  u  tlut  «nch  kiUias  vaa  doaa  wKh  nurir 
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ice.  This  presamptioit  stands  nntil  rebutted  by 
evidonc?  fihowing  that  the  killing  either  result- 
ed by  pnsfiinn  prodaced  by  sufficient  provocation, 
or  by  evidence  that  the  killing  took  place  under 
such  circumstances  that  excused  the  defendant 
in  takinir  the  life  of  the  deceased";  it  being  clear 
under  tlie  testin<onT  In  this  case  tliat  toe  act 
was  willful  murder  if  defendant's  testimony 
that  he  was  assaulted  by  the  deceased  was  un- 
true.   Johnston,  J.,  dissenting. 

3.  The  opinions  of  witnesses  are  in  general 
admissible  only  ps  to  matters  concerning  which 
they  have  superior  knowledge  and  abiliO'  to 
judge,  but  the  expression  of  an  opinion  by  a 
physician,  on  the  witness  stand,  as  to  a  matter 
conrerning  which  he  was  not  interrogated,  fur^ 
nishc's  no  ground  of  error,  where  no  motion  Is 
made  to  strike  it  out. 

4.  A  witness  and  the  defendant  having  bad 
a  conversation  with  reference  to  the  acts,  state- 
ments, and  conduct  of  a  third  person,  whose 
name  was  not  mentioned  during  the  conversa- 
tion, after  detailing  the  conversation  and  so  much 
of  the  matters  referred  to  in  the  convorsution  as 
tend  to  identify  the  person  referred  to,  may  name 
the  person  he  referred  to  In  that  conversation.  It 
is  then  for  the  jury  to  determine  from  all  the  evi- 
dence whether  the  defendant  also  referred  to  and 
nnderstood  the  witness  as  intending  the  same 
person.    Johnston,  J.,  dissenting. 

5.  He  mere  fact  that  a  jud^e  pro  tern,  at- 
tempts to  adjourn  court  to  a  future  day,  before 
be  has  taken  the  oath  of  office,  dues  not  vitiate 
an  order  made  after  he  lias  been  duly  sworn, 
shortly  afterwards,  and  on  the  same  day,  ad- 
journing court  to  the  same  time  as  first  directed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Clark  county; 
Francis  C  Price,  Judge. 

Frank  J.  Earnest  was  convicted  of  mur- 
der, and  appeals.  Aiflrmed. 

H.  J.  Bone,  Ben  E.  Page,  and  Waggener. 
HortOQ  &  Orr,  for  appellant.  F.  B.  Dawes, 
Atty.  Gen.,  and  J.  M.  Urasham,  tor  the  State. 

ALLKN,  J.  The  defendant  was  charged 
with  and  convicted  of  the  premeditated  mur- 
der of  Sidney  J.  Jackman,  In  Clark  county, 
on  the  29th  of  January,  1805.  He  testified 
in  his  own  behalf,  and  was  examined  and 
cross-examined  at  great  length.  His  state- 
ment of  the  circumstances  Immediately  con- 
nected with  the  tragedy  is  In  substance  as 
follows:  That  he  came  up  town  In  Ashland, 
where  tx>th  be  and  the  deceased  resided, 
about  10  o'clock  In  the  mornlug.  That  he 
saw  the  deceased  in  front  of  the  butcher 
shop  which  he  had  formerly  owned,  and 
which  was  tben  occupied  by  Charles  Foster, 
and  that  Jackman  spoke  to  bim,  saying  that 
"Lyons  and  the  other  fellows  are  going  to 
be  In  this  evening";  that  Lyons  was  a  cat- 
tle lnsi}ector  of  the  Texas  Association;  that 
they  were  going  to  try  to  take  a  steer  away 
from  him,  and  that  he  would  not  give  him 
up,— would  kill  them  first  That  they  went 
into  the  bntcber  shop,  and  drank  some  whis- 
ky from  a  bottle  Jackman  had  In  bis  pocket 
There  were  two  rooms  to  the  butcher  shop, 
— the  front  room,  In  which  meat  was  kept, 
and  m  small  back  room.  In  which  there  was 
a  store  with  a  fire  In  it,  used  as  a  kind  of 
loafing  room.  In  the  sontbwest  comer  there 
was  a  writing  desk,  and  north  of  it  a  trunk. 


Some  other  parties  came  In  while  the;  were 
in  this  small  back  room.  Including  Tom  Jack- 
man,  a  brother  of  the  deceased,  who  also 
produced  a  four-ounce  bottle  of  whiskv. 
which  they  drank.  All  the  others  tben  went 
out  except  the  defendant,  the  deceased,  and 
Foster.  Jackman  proposed  that  tbey  sbiuM 
all  chip  In  and  get  some  more  wbiskj-. 
Jackman  gave  10  cents,  and  the  defendant  a 
quarter,  to  Foster,  to  buy  whiaky.  When 
Foster  went  out  to  get  the  whisky,  Jackraan 
was  sitting  on  the  west  side  of  the  eiuve, 
and  a  little  to  the  south  of  it.  The  dcfoud- 
ant  was  sitting  on  the  north  side  of  tlie 
room.  The  defendant  states:  "When  Mr 
Foster  went  through  the  middle  door,  he 
shut  the  door,  and  I  heard  the  money  draw, 
er.  Sid  said,  "Who  Is  that?'  and  I  raised  up 
off  my  seat  and  looked  through  the  wind'>w 
in  the  door.  Q.  There  Is  a  window  in  tlic 
door  between  the  back  room  and  front  rt'-Hii? 
A.  Yes;  a  little  one.  Q.  Just  one  pane  of 
glass  V  A.  Yes,  sir.  I  told  him  It  wasFtf- 
ter.  •  •  •  Turned  around  to  the  water 
bucket  that  sat  on  the  counter  next  to  the 
east  side  of  the  back  room,  and  took  a 
drink.  Q.  What  then?  A.  I  turned  baik 
the  stove.  Q.  How?  A.  Tamed  around  au*) 
went  back  of  the  stove.  Q.  Facing  it?  A. 
Yes,  sir.  Q.  How  near  were  you  to  the 
store?  A.  I  walked  up  and  Just  put  my 
foot  up  on  the  2x4,  as  it  is  around  thestnvc. 
Q.  Which  foot?  Do  yon  remember?  A.  M.v 
right  foot  Q.  Where  was  Sid  at  that  time? 
A.  He  was  Bitting  across  at  the  southwo^^t 
side  of  the  room.  Q.  What  If  anything,  did 
you  say  at  that  time?  A.  I  said:  *Sid,  you 
are  trying  to  break  up  my  family,  and  you 
said  that  If  I  interfered  that  you  would 
kill  me.  Now  what  are  you  going  to  do 
about  it?*  Q.  What  If  anything,  did  he  say? 
A.  He  riz  this  way  (Indicating  with  bis 
hand),  and  said:  *God  damn  yon!  I  will 
kill  yon.'  And  I  jerked  the  pistol  out  of 
my  pocket  and  shot  and  he  jerked  back  this 
way  as  I  shot  and  fell.  Looked  to  me  as 
though  he  hit  the  chair  and  went  over  this 
way  against  tbe  trunk,  uid  kind  of  doiibUtl 
back  and  was  in  the  comer.  Q.  Doublol 
back  between  the  trunk  and  store?  A.  Yes. 
sir.  Q.  I  will  ask  you  whether  or  not  be 
struck  the  chair  In  falling?  A.  I  think  be 
did.  Tliat  Is  the  way  It  looked  to  me.  Q. 
You  saw  when  he  rose.  What,  If  anythin:! 
did  he  have  In  bis  band?  A.  It  looked  lik<> 
a  knife  when  I  saw  it  after  his  band  ?i>t 
up.  •  •  •  Q.  How  did  you  happen  t^ 
shoot  the  second  shot?  A.  Becausel  thought 
he  was  getting  his  gun.  Then  when  be 
jerked  his  hand  down— just  as  he  threw  his 
hand  down— I  shot  again."  The  defendant 
then  went  out  through  the  front  room 
the  butcher  shop  to  the  street  Foster  tesii- 
fies:  That  having  heard  the  shots  he  came 
back,  and  met  the  defendant  just  Inside  the 
ontslde  door  of  the  shop.  That  the  defend 
ant  then  said  to  hbn:  "Don't  go  In.  I  h  i*) 
to  do  it   I  was  too  qnlck  tot  blm,  or  hf 

Digitized  by  Google 


Gan.) 


STATJS  V. 


£AKK£ST. 


361 


-wonld  bave  got  ma"  Tbat  when  be  left  tbe 
back  room  Jackmaa  was  sitting  oa  a  com- 
mon stool  cbair,  southwest  of  the  stove,  his 
left  foot  on  the  Iron  aah  box  forming  the 
lower  part  of  the  stove,  with  his  right  foot 
crossed  over  It,  l«ining  back.  That  he  had 
a  pair  of  pants  lying  across  his  lap,  rolled 
Dp  In  a  roll;  was  whittling  a  stick  with  a 
small  penknife.  That  when  he  came  in  he 
found  Jackman  lying  with  his  face  down, 
west  and  a  little  north  of  the  stove,  his  left 
hand  nnder  him,  the  pants  between  bis  left 
arm  ajid  his  body,  his  right  hand  lying  at 
his  side,  and  the  knife  on  the  floor,  near  by. 
That  bis  left  foot  was  still  on  the  box  part 
of  the  stove;  a  little  farther  to  the  north, 
and  his  right  foot  was  thrown  over  to  the 
north  side  of  the  stove.  Two  ball  holes 
were  found  in  the  body,  one  to  the  right  and 
the  other  to  the  left  of  the  breastbone,  and 
two  spots  were  found  on  the  back,  appar- 
ently caused  by  bullets.  The  spots  on  the 
back  were  about  five  or  six  inches'  lower 
than  the  ball  holes  In  the  breast.  The  doc- 
tors testified  that  the  ball  must  have  passed 
through  the  heart,  and  Uiat  death  was  in- 
stantaneous. The  theory  of  the  prosecution 
was  that  Jackman  had  been  giving  informa- 
tion to  the  sheriff  of  cattle-stealing  opera- 
tions with  which  tbe  defendant  was  con- 
nected, and  that  the  defendant  sought  this 
occasion  to  kill  him  and  get  him  out  of  his 
way.  The  claim  of  the  defendant  was  that 
Jackman  was  Intimate  with  his  wife,  and, 
when  the  subject  was  mentioned  by  Blaraest, 
attacked  him  in  the  manner  detailed  by  tbe 
defendant  on  the  witness  stand,  and  tbat 
he  shot  him  in  self-defense. 

Tbe  principal  dalm  of  error  la  In  giving 
the  sixth  instruction,  which  is  as  follows: 
"In  this  case  tbe  killing  with  a  deadly  weap- 
on Is  admitted  by  tbe  defendant.  The  pre- 
sumption therefore  is  tbat  such  killing  was 
done  with  malice.  This  presnmptlott  stands 
until  It  Is  rebutted  by  evidence  showing 
that  tbe  killing  either  resulted  by  passion 
produced  by  sufhcient  provocation,  or  by 
evidence  that  the  killing  took  place  nnder 
such  circumstances  that  excused  the  defends 
ant  In  taking  the  life  of  the  deceased." 
Ifany  authorities  are  cited  by  counsel  for 
tbe  state  supporting  the  Instruction  as  giv- 
en, and  some  even  go  much  further.  The 
supreme  court  of  Massachuaetts,  in  the  case 
of  Com.  V.  York.  9  Mete.  (Maw.)  93,  in  an 
elaborate  opinion,  affirmed  an  instruction  as 
follows:  "The  rule  of  law  is,  when  the  fact 
of  killing  Is  proved  to  have  l>een  committed 
by  the  defendant,  and  nothing  further  Is 
shown,  the  presumption  of  law  Is  that  It  Is 
malicious  and  an  act  of  murder.  It  follows 
therefore  tbat  in  such  cases  the  proof  of 
matter  of  excuse  or  extenuation  lleb  on  the 
accused,  and  this  may  appear  either  from 
evidence  adduced  by  the  prosecution  or  evi- 
dence offered  by  the  defendant"  The  su- 
preme court  of  Ohio,  in  tbe  case  of  Davis  v. 
State,  26  Otito  St  308,  aald.  "The  charge  ot 


the  court  that  malice  Is  to  be  Intended  from 
the  fact  of  killing,  and  tbat  circumstances 
of  Justification  or  extenuation  not  disclosed 
by  tbe  evidence  adduced  against  him  are  to 
be  made  out  by  the  accused,  is  in  our  opin- 
ion unquestionable,  and  the  well-settled  law 
of  such  cases."  In  2  Blsh.  Gr.  Law,  §  mi, 
it  la  said,  "As  general  doctrine,— subject 
we  shall  see,  to  some  qualifications,— tbe 
malice  of  murder  la  conclusively  inferred 
from  the  unlawful  use  of  a  deadly  weapon, 
resulting  in  death."  In  the  case  of  State  v. 
Mabn,  25  Kan.  184,  It  was  held  not  error  to 
refuse  the  following  Instruction:  "The  jury 
ore  further  Instructed  tbat  the  fact  alone, 
by  Itself,  that  the  deceased  was  killed  by 
defendant  Is  not  sufficient  to  establish  a 
malicious  intent"  It  was  said  in  tbe  opin- 
ion: "In  many  cases  the  above  instruction 
would  be  good  law,  but  in  the  present  case 
It  would  be  misleading  and  erroneous.  In 
the  present  case  tbe  fact  of  killing  was  not 
tbe  only  fact  that  tended  to  show  a  mali- 
cious Intent  on  the  part  of  tbe  defendant." 
Notwithstanding  the  numerous  authorities 
affirming  the  proposition  of  law  contained 
in  the  Instruction  given  In  this  case,  we 
tbink  It  subject  to  criticism,  and  that  tbe 
jury  should  never  be  told  that  malice  or  any 
other  element  of  crime  Is  presumed  from 
any  one  fact  or  partial  group  of  facts  In  the 
case.  Nor  should  they  be  told  tbat  a  pro- 
sumption  arising  from  one  act  stands  until 
rebutted  by  evidence.  A  criminal  case  Is 
not  to  be  severed  Into  parts  by  tbe  court  so 
that  the  prosecution,  having  established  by 
evidence  certain  facts,  is  relieved  from  the 
burden  of  showing  other  essential  elements 
of  criminality.  Tbe  true  rule,  as  heretofore 
established  by  this  court  In  cases  like  the 
one  under  consideration,  is  that  the  burden 
of  proving  the  guilt  of  the  defendant  and 
every  element  of  crime  rests  on  the  state 
throughout  every  stage  of  the  trial,  and  that 
all  the  evidence  introduced  on  both  sides  is 
to  be  considered  by  tbe  jtiry  In  arriving  at 
a  verdict  of  guilty  or  not  guilty.  Tbe  pre- 
sumption of  malice  arising  from  the  use  of 
a  deadly  weapon  with  deadly  effect  Is  not 
properly  to  be  deduced  by  the  court  as  a 
matter  of  law,  but  Is  to  be  Inferred  by  the 
jury  as  a  matter  of  fact,  because  the  secret 
purposes  of  the  mind  can  only  be  made 
manifest  through  external  acts  and  expres- 
sions. As  the  conduct  of  a  sane  person  is 
directed  by  the  will,  he  is  presumed  to  act 
intelligently,  and  to  Intend  that  those  re- 
sults shall  follow  each  act  that  are  known 
by  everybody  to  be  the  natural  and  Inevit- 
able effects  of  such  acts.  In  a  prosecution 
for  homicide  a  case  can  scarcely  be  con- 
ceived in  which  the  only  proof  bearing  on 
the  motive  of  the  accused  is  of  the  bare  fact 
tbat  he  committed  the  homicide  with  a  dead- 
ly weapon.  In  the  nature  of  things  there 
must  be  other  facts  and  circumstances  in- 
dicative of  his  purpose.  Instead  of  directing 
the  Jury  that  a  presumption  arises  merely 
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from  one  or  more  facts  peorvn,  and  thereby 
couTeying  to  their  minds  the  Impression  that 
they  may  cease  to  inquire  further  and  as- 
sume malice  as  proven,  It  would  be  better  to 
instruct  tbem  that  they  may  Infer  malle* 
from  an  Intentional  ktUing  with  a  deadly 
weapon,  but  that  this,  Ukei  every  other  ele- 
ment of  crime,  is  to  be  determined  from  all 
the  evidence  in  the  casa.  iSat  white  we  do 
not  approve  of  this  instruction,  and  think  it 
snbject  to  Jnst  criticism,  it  does  not  follow 
of  necessity  that  the  judgmrait  sboold  be 
reversed  on  account  of  It.  As  was  well  said 
by  tbe  supreme  court  of  Indiana  In  the  case 
of  Boyle  V.  States  105  Ind.  46U.  5  N.  E.  203, 
"Instructions  are  not  to  be  dlspraed  of  by  a 
process  of  dissection,  but  are  to  be  taken  aa 
a  whole."  It  cannot  be  claimed  In  this  case 
that  the  Jury  were  ieft  with  the  ImpressioD, 
that  there  was  a  presnmption  of  guilt  rest- 
ing on  the  defMtdant  throughout  the  case 
because  of  tbe  conceded  taeta,  and  that  it 
was  incumbent  on  him  to  prove  bis  Inno- 
cence. By  the  nineteenth  inetructlMi  the 
^ry  were  tfA6  that  the  defendant  was  pre- 
sumed innocent  of  the  charge,  and  that  this 
presumption  should  eontinue  In  his  favor 
mtil  every  ingredient  necessary  to  consti- 
tute the  offense  was  proved  beyond  reason- 
able donbt.  And  by  tbe  twentieth  tnstrac- 
tion  they  were  further  told  that  tlie  burden 
of  proof  rested  on  the  state  to  establish 
ev«ry  ingredient  of  the  offense,  and  that  so 
long  as  a  reasonable  doubt  of  bla  guilt  re- 
mained he  must  be  acqnltted;  tliat  doubt  as 
to  two  or  more  degrees  of  an  offense  must 
be  resolved  In  favor  of  the  lower  degree. 
They  were  fully  Instructed  with  reference 
to  murder  In  the  second  degree,  tbe  various 
degrees  of  manslanghter,  and  Justlflable 
bomtcldev  They  were  fully  informed  of  tbe 
AMTendant's  right  to  defend  himself  if  be 
w<ere  attacked  by  tbe  deceased  as  claimed 
by  him.  Tbe  law  of  self-defense  was  given 
In  terms  as  favorable  to  tbe  defendant  as  It 
has  ever  been  declared  by  any  court  within 
our  knowledge.  There  is  nothing  In  the  evi- 
dence calculated  to  raise  a  doubt  that  the 
killing  was  done  with  malice  and  was  pre- 
meditated, unless  it  was  done  In  self-de- 
fense. Tbe  testimony  disclosed  no  middle 
gronnd  on  which  the  Jury  could  fafrly  base 
a  verdict  finding  the  defendant  guilty  of  any 
offense  lem  than  murder.  The  defense  rest- 
ed almost  entirely  on  tbe  testimony  of  the 
defendant  himself,  and  of  other  witnesses 
to  his  previous  peaceable  disposition.  On 
the  part  of  the  state  many  circumstances 
were  shown  tending  strongly  to  prove  that 
the  defendant  shot  Jackman  while  he  was 
elttin}?  in  his  chair,  and  that  his  claim  that 
Jaekman  rose  up  and  assanlted  him  was 
a  bare  fabrication,  invented  for  the  purpose 
of  shielding  himself  from  tbe  punishment 
due  his  crime.  Among  the  strongest  circum- 
stances may  be  mentioned  the  frasitltm  of 
tbe  body,  with  tbe  left  foot  atlll  on  the  base 
of  tbe*  stove,  and  the  other  pai-ta  In  the  posi- 


tkm  In  which  they  would  naturally  have 
been  found  if  he  had  been  shot  while  sitting 
in  his  chair,  and  had  fallen  over  dead.  Tbe 
pants  which  had  tiaen  lying  across  his  lap 
were  between  Us  body  and  his  arm.  If  he 
bftd  risen  op  from  his  chair  to  attack  tbe 
defendant  with  bis  knife,  it  would  seem  al- 
together probable  that  they  would  have  been 
thrown  aside  or  dropped  at  his  feet.  If  he 
was  sitting  In  bis  chair  wben  shot,  tbe  fact 
that  the  bullets  ranged  downward  Is  ac- 
counted for,  while  if  he  were  standLag  up 
with  his  arm  raleed  to  strike  with  a  knife, 
being  a  tall  man,  It  would  seem  probable 
that  the  balls  would  go  straight  into  bis 
breast.  Other  eircumstanoes  not  necessary 
te>  hece  menti<m  tended  to  support  the  the<Nry 
o£  the  state.  We  are  uuaUe  to  perceive 
bow  the  defendant  could  have  been  preju- 
diced by  the  Instruction  eomplamed  of. 

3.  ObJectionB  were  made  to  questions  ask- 
ed Dr.  Workman,  calling  for  an  opinion  as 
to  whether  Jackraan's  body  when  found  was 
ta  the  poslticm  it  nattrally  would  have  been 
in  if  he  had  rtdled  out  of  his  chair  when 
shot  Conceding  that  this  was  not  a  pnpex 
fittbject  for  a  medical  expert  to  express  bis 
oplniMi  upon,  the  answer  is  so  indefinite- 
that  it  could  not  have  bad  any  appret^able- 
weight  with  the  jury:  "There  would  be  aa 
reason  why  he  should  roll  to  oae  posltiui 
more  than  another,  by  the  position  he  was 
slttli^  In.  I  do  think,  though,  from  the  po- 
sition of  the  foot,  on  the  fender,  that  tt  Is 
not  at  all  llk^  that  be  could  have  fallen 
from  a  standing  positiou."  The  last  part 
of  the  answOT  was  inadmissible,  but  it  was 
hardly  responsive  to  the  question,  and  no- 
motion  was  made  to  strike  It  out.  Complaint 
la  also  made  with  reference  to  the  evidence 
of  the  sheriff,  Bavenscraft,  as  to  a  conver- 
satlon  had  between  himself,  the  defendant^ 
and  his  partner,  Muirphy,  a  short  time  before 
Jaekman  was  killed.  This  conversation  re- 
lated to  charges  ef  cattle-stealing  that  bad 
been  made  against  the  defendant  and  his 
partner.  In  this  conversation  a  person 
whose  name  was  not  mentioned  was  referred 
to  ae  having  given  Information  to  the  sher- 
iff. Various  ref^ences  were  made  ta  this 
tbird  person,  and  tbe  sheriff  stated  that  it 
seemed  to  be  understood  by  all  of  them  who 
was  meant,  though  his  name  was  never  men- 
tioned.  The  sheriff  was  then  asked  whom  he 
referred  to  as  the  person  who  had  ^ven  him 
Information,  and  who  had  tnterfered  wltb 
a  sate  of  cattle  by  tbe-  tfefendmt  and  tala 
partner.  This  was  objected  to  aa  being  in- 
competent. The  objection  betng  ererruled, 
the  witness  answered,  '"SMney  Jaekman." 
Objection  was  made  also  to  tti»  whole  sut>- 
Ject-matter  of  this  teetlm<wy,  as  being  Ir- 
relevant'to  the  issue.  We  ffaftik  ft  was  c<»n- 
petent  for  the  state,  tn  order  to  show  a  mo> 
tive  for  the  defendant  to  kill  Jacknna.  to 
prove  that  Jaekman  bad  been  charging  the 
defendant  with  a  crime;  had  been  giving 
information  to  tbe  sheriff,  and  otherwlae  la- 
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tuferlnff  In  llw  derendBiit* b  affaln.  And 
where  In  a  eonveraatlon  a  third  party  ia  re- 
ferred to  whose  name  Is  not  given,  as  In  this 
case,  after  showlnc  the  facta  and  drcnm- 
staneea  which  tend  to  potait  oat  Uie  mid 
pnwm  referred  to^  It  la  proper  for  the  wlt^ 
ness  to  name  the  person  he  referred  to.  In 
d^nr  so  ba  does  not  give  an  oi^nton,  hot 
states  a  fact  within  his  own  knowledga  In 
this  case  both  the  defendant  and  his  part- 
mee,  Mnrvby.  testified  with  refeniiee  to  this 
coaTersatkra,  and  that  they  did  not  r^er  t* 
Sidney  Jackman  at  all;  that  the  third  pa- 
ton,  they  meant  was  Tlumas  Jackman.  It 
the  Jury  bellsred  either  that  Thomas  3mA~ 
man  was  Um  person  refened  to,  or  that 
there  was  a  mtounderBtandlng— the  shraiff  re- 
taring  to  one  and  the  defendant  and  his 
partaer  to  anotbWt— then,  of  conrse,  the  eTl< 
dence  wonld  be  without  f«ee  agalmt  tlw  de- 
foidant;  but  It  was  for  the  jnty  to  say,  from 
all  the  evidence,  who  was  In  fact  referred 
to,  and  v^ther  or  not  the  parties  did  fali^ 
tj  ondMstand  each  other.  No  error  was 
committed  In  the  admlBSlon  of  ttals  erldence. 

3.  niere  Is  no  fovce  In  the  &aim  that  the 
court  lost  Jorlsdlcdon  because  the  Judge  pro 
ton.,  who  was  deeted  aa  the  ^  of  Jnne, 
In  tlw  absoice  of  the  district  Judge,  attranpt- 
ed  to  adjourn  court  before  taking  the  oath  of 
(rfBee.  It  appears  that  his  atteatl<xi  was 
sow  called  to  the  omission;  that  he  ttiere- 
npon  didy  took  and  subscribed  the  oath  of 
oCBce,  and  mode  a  proper  order  adjourning 
the  term  to  the  same  day  and  hour  as  first 
announced.  Whether  the  first  adjournment 
was  Tslld  or  InvaUd,  the  second  was  nn> 
queaUonably  Talld,  and  the  term  was  prc^ 
^y  he2d  at  the  time  to  which  the  adjoum- 
m&it  was  made.  TUs  case  la  not  at  aO 
similar  to  that  of  In  re  Terrfll,  63  Kan.  SO, 
M  Pac.  457. 

4.  A  motion  Cor  a.  new  trial  was  made, 
and  numerous  affldarlts  and  the  oral  testi- 
mony* of  sereral  witnesses  were  Introduced 
In  BiQiport  thereof.  Hie  only  newly-dlecov 
ered  erldence  which  appears  to  be  Important, 
dlsdosed  by  the  teatlmony,  la  mere  hearsay. 
Jacob  Balndtf  states  what  he  heard  U  J. 
Wood  say,— that  Jackman  had  made  a  cei^ 
tain  threat  against  Bamest  Wood's  flflMa^ 
Tit  was  not  preaoited.  S.  H.  Lackey  testi- 
fied as  to  what  <Hie  Frank  Dudley  had  told 
him  he  knew  about  the  matter.  ^Is  was 
tbe  baldest  fcfaid  of  hearsay,  and  alt<^ether 
huKfanlsslble  for  any  purpose.  No  good  rea- 
son  is  shown  why  W.  O.  Curtis,  who  helped 
take  care  of  the  body  of  Jackman,  could  not 
bare  been  odled  aa  a  witness  at  the  trlai 
The  affidavits  with  reference  to  what  Jurors 
said  as  to  the  basis  of  their  rerdlct  were 
Inadmissible  for  tbe  purpose  of  Impeaching 
the  Terdlet  The  showing  was  wholly  In- 
Boffldent  to  warrant  the  granting  of  a  new 
trial.  'We  find  nothing  In  the  record  war- 
ranting an  hiterf«rence  by  this  court  with 
the  Judgment  that  was  rwdered.  It  Is  there- 
Ana  affirmed* 


MABTINi  3^  cmcora.  JOHMSTOR,  J., 
dissents  a>  to  the  hiw  declared  in  the  seoend 
and  fourth  propositions  of  the  syllabus  and 
the  oozTSspondlng  portions  of  the  eplnlot 


STATD  T.  BROWN. 
(Sooreme  Court  of  Kansas.    Nor.  0,  188S.) 
tUpB— CuBTTrr  or  PBOSBonrRix— CoKnauAaca 
— DsFosmom. 

1.  Upon  a  charge  of  rape,  testimony  that  the 
tpBDeral  reoutation  of  the  prosemtrix  for  chastity 
»  not  Kood  is  competent,  bbt  testimony  of  spedoe 
acts  or  nnchastity  is  not  competent  to  prove  her 
probable  consent  to  sexual  Intercourse  with  the 
defendant. 

2.  On  Jxme  8th.  under  a  stipidBtioB  made  be* 
tween  the  attorneys  for  the  state  and  for  the 
defendsnt,  the  depositions  of  nine  witnesses  were 
taken  in  Oklahoma  Ohy  in  behalf  of  the  defend- 
ant; and,  for  the  convwlence  ef  both  parties, 
it  was  agreed  that  the  deposjtioiu  should  be  tak- 
en in  shorthand,  and,  after  b^ng  transcribed  by 
the  stenographer,  they  should  be  signed  by  the 
witnesses  before  the  notary  pnWc;  and  forward- 
ed to  Kansas.  On  June  11th  court  eonrcaed, 
and  the  case  in  which  they  were  taken  was  call- 
ed for  trial.  The  depositions  had  not  been  re- 
edTed.  and  the  defendant  objected  to  proceeding 
te  trial  until  they  were  received.  A  telegraai 
was  received  that  tbe  depositions  had  been  for- 
warded, and  the  court,  in  e^)ectation  that  th^ 
would  arrive  In  time  to  be  used  on  the  tria^ 
OToruled  the  protest,  and  proceeded  with  the 
trial  of  the  cause.  They  were  recced  before 
the  testimony  of  the  state  bad  been  dosed,  but 
aftowards  tiie  court,  upon  motion  of  the  stat& 
suppressed  tbe  depo^ttons,  because  they  did 
not  appear  to  be  correctly  transcribed  ay  the 
steBographer.  The  defendant  asked  leave  te 
prepare  and  present  a  statement  setting  forth 
what  the  testimony  of  the  witnesses  actually 
was.  In  order  that  the  state  might  admit  the  same 
to  ba  their  testimony,  and,  in  the  event  that  the 
state  would  not  consent  that  such  statement 
should  be  read  as  the  testimony  of  the  witnesses, 
that  the  case  should  be  postponed  a  sufficient 
lenirth  of  time  to  beve  the  depositions  retomed 
to  tbe  notary,  and  properly  transcribed  or  re- 
taken. This  spplicatiou  was  denied,  as  was  al- 
so one  for  leave  to  file  an  affidavit  settinp;  forth 
what  dilieence  had  been  used  in  the  taking  of 
the  deposHttns,  the  materiality  and  truth  of  the 
testimony,  and  that  their  testimony  could  be 
and  would  be  procured  and  produced  If  a  con- 
tinuance of  the  cause  was  allowed.  Held  that, 
the  testimony  being  competent  and  important 
for  the  defendant,  the  refusal  of  any  opportunity 
to  obtain  or  use  the  same  was,  ondn  the  drcon^ 
stances,  prejudicial  error. 

3.  It  cannot  be  said,  as  a  matter  of  law,  that 
a  woman  who  openly  and  flagrandy  solidts  sex- 
ual intercourse  with  quite  s  number  of  men  dar- 
ing her  stay  in  a  snaall  town  cannot  acquire  a 
gcn«-al  reputation  for  unchaatity  In  that  com- 
unnltv  within  a  neriod  of  24  hMti, 

(Syllabus  by  the  Goort) 

Appeal  from  dlstrlrt  court,  ForH  cooaty;  A. 
J.  Abbott,  Judge.  I 

Newman  Brown  was  convicted  on  an  indict- 
ment for  rape^  and  appeals.  BeTOrsed. 

H.  J.  Bone^  fbr  appellant  1*.  B.  Unnm 
Att7.  Oen..  J.  H.  KlrfcpatrlGk,  ud  BML  B. 
Madtscn,  for  the  Stata 

JOHNSTON,  J.  Newman  Brown  wm  eOD- 
Tleted  tipon  a  charge  of  rape,  and  sentenced 
to  confinemrat  at  hard  labor     tbe  peitften- 
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tiary  for  a  term  of  15  j^ears.  Tbe  offense  was 
aUcged  to  have  been  committed  at  Dodge 
City,  upon  the  person  of  Sophronia  M.  Lew- 
cUen,  who.  with  her  husband,  was  traveling 
through  the  state  from  Colorado  to  Oklahoma. 
She  stated  that,  on  the  evening  of  her  ar- 
rival at  Dodge  City,  she  met  tlie  defendant, 
who  comxielled  her  and  her  husband  to  ac- 
company him  to  a  room  in  another  part  of 
the  city;  and  that,  after  driving  her  husband 
out  of  the  room,  tbe  defendant  compelled  her 
to  submit  to  bis  embraces.  Upon  the  trial  the 
defendant  admitted  that  be  had  sexual  In- 
tercourse with  Mrs.  Lewellen,  but  contended 
that  it  was  with  her  consent  and  at  her  so- 
licitation. He  claims  that  the  room  to  which 
they  went  was  on  one  of  the  principal  etreete, 
and  within  two  or  three  blocks  of  the  busi- 
ness center  of  tbe  city;  and  also  that,  in  go- 
ing to  tbe  same,  in  the  early  part  of  the  even- 
ing, they  passed  tbe  principal  business  bouses 
of  Dodge  City.  It  appeared  at  the  trial  that 
she  went  to  Oklahoma  In  1SS9,  and  resided 
at  several  places  In  that  territory  until  June 
28,  1S94,  when  she  was  married  to  Austin 
Lewdleo,  at  Kingfisher.  After  her  marriage, 
they  went.  In  a  wagon,  first  to  Hennessey, 
from  there  to  the  Chlcliasaw  Nation,  thence 
to  Purcell,  and  from  Purcell  they  started 
across  the  country  for  Denver,  In  their  wagon, 
camping  at  varioos  places  between  those 
points.  They  arrived  in  Denver  about  the  1st 
of  November,  where  they  remained  for  a  few 
weeks,  when  they  concluded  to  return  to 
Oklahoma.  Having  lost  their  team,  they 
walked  to  Pueblo,  and  caught  rides  on  freight 
trains  from  that  place  to  Dodge  City,  where 
they  arrived  on  the  evening  of  January  17, 
1895. 

The  conviction  rests  largely  upon  the  testi- 
mony of  Mrs.  LeweUen,  and  the  defendant 
endeavored  to  show  that  her  general  reputa- 
tion for  chastity  during  the  four  or  five  years 
she  lived  In  Oklahoma  was  bad,  and  also  that 
her  general  reputation  for  truth  and  veracity 
was  bad.  To  tbat  end,  depositions  were  tak- 
en In  Oklahoma  on  June  8,  1S95,  which  was 
during  tbe  week  preceding  the  beginning  of 
the  term  when  tbe  case  was  assigned  for  trial 
The  depositions  w^e  taken  In  pursuance  of  a 
stipulation  made  by  the  attorneys  for  the  state 
and  for  the  defendant,  waiving  the  issuance 
of  a  commission  and  all  objection  to  tbe 
official  character  of  the  officer  taking  the 
same.  On  June  8,  1895.  counsel  for  tbe  state 
and  defendant  being  present  In  Oklahoma 
City,  It  was  Agreed  that  the  depositions  should 
be  taken  In  shorthand,  and,  after  being  tran- 
scribed by  the  stenographer,  tbey  should  be 
signed  before  the  notary  public  as  soon  as 
practicable,  and,  when  so  transcribed  and 
signed,  should  be  accepted  as  the  depositions 
of  the  witnesses  to  be  used  upon  the  trial. 
The  formality  of  tbe  statute  requiring  them  to 
be  reduced  to  writing  in  the  presence  of  the 
witnesses  was  waived.  In  pursuance  of  tills 
agreement,  the  depositions  of  nine  witnesses 
were  taken,  when  counsel  for  both  parties  re- 


turned to  Kansas,  after  leaving  directions  for 
the  completion  of  the  depositions  and  their 
transmission  to  tbe  clerk  of  the  district  court 
of  Ford  county,  Kan.  When  court  convened, 
on  the  11th  day  ot  June,  1805,  the  deposltioDs 
had  not  arrived;  and,  upon  the  request  of  tbe 
defendant,  the  cause  was  passed  over  until 
the  following  day.  When  the  case  was  called 
on  the  next  day,  tbe  depositions  had  not  been 
received,  and  the  defendant  protested  against 
proceeding  to  trial  until  tbey  arrived;  but, 
a  telegram  having  been  received  tbat  tbe  depo- 
sitions had  been  forwarded,  the  court.  In  ex- 
pectation that  they  would  arrive  In  time  to 
be  used  on  the  trial,  overruled  the  protest,  and 
proceeded  to  the  trial  of  the  cause.  Tbey 
were  received  by  the  clerk  of  the  court  on  the 
14tb  day  of  June,  and  before  the  testimony 
for  the  state  bad  been  completed.  Afterwards 
the  court  suppressed  the  depositions,  upon  the 
ground  tbat  tbey  did  not  appear  to  be  correct- 
ly transcribed  by  the  stenographs,  and  that, 
upon  tbe  face  of  the  depositions,  they  did  not 
give  a  correct  statement  (tf  the  questions  pro- 
pounded to  or  the  answers  given  by  tbe  wit- 
nesses. The  defendant  then  asked  leave  to 
prepare  and  present  a  statement  setting  fortb 
what  tbe  witnesses  whose  depositions  bad 
been  taken  actually  testifled  to,  In  order  that 
the  state  might  have  the  opportunity  to  admit 
the  same  as  tbe  depositions  of  the  witnesses; 
and,  in  the  event  that  the  state  refused  to  admit 
such  a  statement  to  be  tbe  testimony  of  the  wit- 
n^ses,  the  defendant  might  then  have  a  con- 
tinuance of  the  cause  a  sufficient  length  of  time 
to  have  the  depositions  returned  to  the  notary, 
and  properly  transcribed  or  retaken.  This  re- 
quest vras  overruled  by  the  court.  The  defend- 
ant then  moved  the  court  for  leave  to  file  an 
affidavit  setting  forth  what  diligence  had 
been  used  in  the  taking  of  tbe  depositions; 
tbat  the  testimony  of  the  witnesses  was  ma- 
terial; tbat  the  defendant  believed  the  same 
to  be  true;  and,  further,  that.  If  there  was  a 
continuance  of  the  cause,  their  testimony 
could  and  would  be  procured  and  produced. 
The  motion  was  denied,  and  tbe  defendant 
was  compelled  to  proceed  without  tbe  testi- 
mony  of  these  witnesses.  Under  tbe  circum- 
stances, the  denial  of  any  opportunity  to  ob- 
tain or  use  that  teatimony  was  prejudicial  er- 
ror. The  testimony  was  competent  and  ma- 
terial, and  the  nature  of  the  case  was  such 
that  it  was  about  all  tbe  corroborative  testi- 
mony which  could  be  procured  for  tbe  defend- 
ant. It  tended  to  show  that  Mrs.  Lewellen 
had  been  an  unchaste  woman,  and  tbe  in- 
mate of  a  house  of  ill  fame;  that  her  genera] 
reputation  for  chastity  was  bad;  and,  further, 
that  her  general  reputation  for  truth  and  verac- 
ity was  not  good. 

A  question  Is  raised  as  to  tbe  diligence  of  the 
defendant,  and  It  Is  said  tbat  be  might  have 
begun  tbe  taking  of  the  depositions  at  an  earll 
er  date.  If  tbey  had  been  taken  and  trau- 
scrlbed  In  the  usual  way,  tbey  probably  would 
have  been  received  in  good  time;  but,  to  ac- 
commodate tbe  state  and  the  defendant,  short- 
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hand  notes  of  the  testimony  were  taken,  and, 
by  agreement,  were  to  be  written  out  at  length, 
dgned,  and  then  forwarded  to  the  court.  The 
arore  In  transcrlUng,  if  they  were  at  all  ma- 
terial, did  not  arise  through  any  fatdt  of  the 
defendant  Neither  the  state  nor  the  defend- 
ant bad  any  occasion  to  anticipate  the  errors, 
and  manifestly  both  expected  that  the  deposi- 
tions would  be  correctly  transcribed  and  fbr- 
warded  In  good  time. 

It  Is  argued  that  the  defendant  was  in  fault 
because  he  did  not  ask  for  a  continuance  be- 
fore the  trial  was  begun.  Such  an  applica- 
tion at  that  time  would  hardly  have  been  re- 
ctived  with  much  tOYOT.  The  testimony  had 
been  taken  In  the  presence  of  couns^  for  the 
•tate,  and  a  message  bad  been  recelred  that 
the  depositions  w^  then  on  the  way,  and  all 
expected  that  they  would  be  received  within  a 
day  or  two.  The  Judge,  expecting  that  they 
would  come  to  band  before  the  state  would 
rest  Its  case,  directed  the  trial  to  proceed.  If 
the  depositlonB  were  unfit  for  use  as  testi- 
mony, the  anbsequent  application  should  hare 
been  allowed.  The  testimony  having  been  tak- 
m  in  the  presence  of  counsel  for  both  parties, 
the  errors  coold  have  been  readily  corrected; 
and,  if  a  statement  of  the  testimony  had  been 
reduced  to  writing,  it  Is  probable  that  the  state 
Tonld  have  admitted  the  same  as  the  deposi- 
tions of  the  witnesses,  and  no  delay  of  the 
trial  would  have  been  occasioned.  He  de- 
fendant, however,  was  refused  an  opportunity 
to  file  an  affidavit  aa  to  diligence,  the  material- 
ly and  Importance  of  the  testimony,  or  to 
make  any  showing  for  a  posti>onement  of  the 
case  until  the  depositions  could  be  properly 
transcribed  or  retaken.  We  think  the  defend- 
ant was  entitled  to  an  opportunity  to  inrodnce 
this  testimony,  and  that  the  rulings  of  the 
court  with  respect  thereto  were  erroneous. 

Testlmoi^  was  oCCered  by  the  defendant  to 
tlie  effect  that  while  the  Lewellens  were  camp- 
ed near  Cimarron,  where  they  stayed  from  the 
erenlng  of  one  day  until  some  time  of  the  fol- 
lowing day,  the  prosecutrix  was  guilty  of  spe- 
cific acts  of  lewdness  and  unchastlty;  that  she 
offered  to  have  sextial  intercourse  with  sev- 
eral persons  for  a  consideration;  and  that  her 
husband  endeavored  to  bring  persons  to  her 
for  that  purpose.  The  court  rightly  excluded 
this  testimony.  Specific  acts  of  nnchastity  are 
incompetent  to  prove  probable  consent  to  sex- 
nal  intercoTUse  with  the  defendant.  A  woman 
is  presumably  prepared  to  defend  hex  general 
reputation  fOr  chastity,  but  there  is  no  pre- 
sumption that  she  is  always  prepared  to  dis- 
prove spedfic  accnaatlona  of  that  cbamcter. 
State  V.  Bryan,  34  San.  63, 8  Pac.  260  ;  8  Am. 
&  Eng.  Bnc  Law,  168. 

Pour  witnesses  were  Introduced  who  stated 
that  they  knew  the  general  reputation  of  the 
prosecutrix  for  chastity  at  Chnarron.  This  tes- 
Umony  was  excluded,  the  court  holding  that  a 

woman  could  not  gain  a  reputation  In  a  com- 
munity or  neighborhood  where  she  bad  not  re- 
sided more  than  24  honia.  Reputation  Is  the 
opinion  of  a  persoD'i  diantcter  gwerally  en- 


tertained by  those  who  know  him  or  her;  and, 
where  such  reputation  exists.  It  is  a  fact  to 
which  any  one  acquainted  with  It  may  testify. 
There  is  no  fixed  time  within  which  a  reputa- 
tion may  be  gained.  Goncdderable  time  is  nec- 
essarily required  to  establish  a  reputation  for 
truth  and  veracity,  but  a  reputation  for  unchas- 
tlty may  be  acquired  In  a  much  shorter  time, 
and  especially  hi  a  small  town  Uke  Cimarron. 
As  the  prosecutrix  was  traveling  over  the 
country,  her  stay  In  any  place  was  necessarily 
short;  but,  If  aU  that  was  proposed  to  be  prov- 
ed concerning  her  conduct  at  Cimarron  was 
true.  She  may  have  gained  considerable  noto- 
riety kt  24  hours.  Her  actions  may  have  been 
BO  open  and  flagrant  that  a  fair  estimate  of  ber 
character  for  chastity  may  tiave  been  obtained 
and  generally  held  by  the  people  of  that  small 
town.  At  any  rate,  we  think  it  cannot  be 
said,  as  a  nutter  of  law,  that  she  did  not  ac- 
quire a  general  reputation  for  unchastlty  in  a 
community  within  24  hours,  or  even  within  a 
briefer  time.  Of  course.  It  is  not  enough  that 
a  witness  says  he  la  acquainted  with  the  gen- 
eral r^utation  of  a  [Krson  to  entitle  him  to 
testify;  and,  before  his  opinion  Is  received,  a 
fall  inquiry  should  be  permitted  by  the  court 
as  to  whether  a  general  reputation  exists,  and 
as  to  the  competency  of  the  witness  to  testify 
concerning  it 

The  otber  objections  to  mlings  upon  the  tes- 
timony are  not  deemed  to  be  material,  but,  for 
the  errors  which  have  been  mentioned,  the 
Judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  AU  the  justices  con- 
currlns. 


In  le  MASSBY. 
(Sopreme  Court  of  Kansas.    Nov.  9,  189B.)  - 

RlFLBVIH  AQA1NST  OTnOBR— BsiUSAL  TO  DUJTBE 

Propebtt. 

Where  a  warrant  la  issued  against  A.,  on 
a  charge  agalnat  him  of  maintainlnz  a  nuisance 
at  a  place  therein  described,  in  vloletlon  of  the 
proUbltoiy  liquor  law,  and  the  officer  having  such 
warrant  arrests  A.,  and  seizes  the  property  at 
the  place  named,  as  being  used  for  the  purpose  of 
maintaining  a  nuisance,  B.  may  mamtain  an 
action  of  replevin  before  another  court  of  com- 
petent jurisdiction  aKaiust  the  officer  for  the  pur- 
Dose  of  determiniiiK  fais  right  to  the  property,  and 
the  officer,  havuig  possession  of  the  pfOperQr,  Is 
liable  to  commitment  as  for  a  contempt  if  he  re- 
fuses to  deliver  the  pnverty  In  obedience  to  the 
order  of  tke  court  before  which  the  action  of  re- 
plevin is  pending. 
(Syllabus  by  the  Court) 

Application  by  O.  P.  Hassey  for  discharge 
on  habeas  corpus.  Denied. 

O.  O.  Eckstein  and  Kos  Harris,  for  peti- 
tioner. F.  B.  Dawes,  Atty.  Gen.,  A.  A.  Ood- 
ard,  and  W.  P.  Campbell,  for  respondent 

ALLEN,  J.  The  petition  In  this  case 
shows  that  the  petitioner  is  marshal  of  the 
city  of  Wichita;  that  a  complaint  was 
duly  filed  in  the  police  court  charging  Henry 
Schnltzler,  William  Schnitzler,  James  Bnrns^ 
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ftnd  Hem7  Bmman  with  keeping  a  nnleance 
In  violation  of  the  prohibitory  liquor  law.  ▲ 
murant  was  thereupon  duly  Issued,  and  un- 
der  it  the  petttioner  arrested  the  parties  and 
seiBod  certain  personal  prDf>erty,  consisting 
of  beer,  wtrisky.  bottles,  taMea,  and  other 
artl<dea  (onnd  In  the  place  described  in  the 
warrant  aa  kept  by  the  defmdanlB.  Aftw* 
wards  the  Oltlsens'  Social  Glnb  irf  Wichita, 
a  corporation,  eomnienced  a  ciril  action  be- 
fore O.  W.  a  Jones.  Bsq..  a  justice  of  the 
peace  of  Wichita,  to  reooTor  the  property 
seised,  which  It  claimed  to  own.  A  mBo- 
mons  in  replerin  waa  duly  Issued  by  uld 
Justice  and  placed  In  the  hands  of  a  con< 
stable.  The  petttloner  refnsed  to  deUvOT  the 
property  to  the  cmistaUe.  He  was  there- 
upon cited  btf ore  said  Justice  to  answer  as 
for  a  contempt  In  falling  to  delirer  the  prop- 
erty to  the  constable.  He  appeared  and 
made  answer  instUylng  bis  rtf  usal  on  the 
ground  that  he  had  aefeMd  the  propwty  In 
tba  manner  above  stated,  and  h^  It  sub- 
ject to  the  order  of  the  poUee  'court;  and 
that  the  criminal  prosecution  agiUnst  the 
parties  named  In  the  warrant  waa  still  pend- 
ing. The  Justice  thereupon  ordered  that  the 
petitioner  dellTtr  the  pn^rty  to  the  con- 
stable, or  stand  committed  until  he  comply 
with  the  order.  The  petitioner  refused  to 
dellTer  the  inoperty,  and  was  thereupon 
oommltted  to  Jail  by  the  amstable.  He  now 
asks  this  court  to  dlstdiai^  him  under  a 
writ  <Mr  habeas  corpus.  This  can  only  be 
done  If  the  justice  of  tbe  peace  was  with- 
out power  to  make  the  order.  Section  69 
of  the  act  regnlattng  procedure  before  Jus- 
tices of  the  peace  expressly  gives  a  justice 
power  to  commit  any  person  baTlng  the 
possession  of  property  sought  to  be  recov- 
ered In  an  action  of  rejjlevln,  who  refuses  to 
deliver  it  to  the  officer  serving  the  process. 
The  contention  of  the  petitioner  le  that  as 
this  property  was  seized  under  section  2544  of 
the  General  Statutes  of  1880,  and  held  subjeet 
to  tbe  wder  of  the  court.  It  was  In  the  cus- 
tody of  the  law,  and  could  not  be  replev- 
ied. Gases  from  Maine,  Uassachusetts,  and 
Iowa  are  cttod  In  suppcHt  of  this  position. 
We  find,  hmvever,  on  an  examination  of  tbe 
«tatutes  of  these  states,  that  provision  Is 
made  for  giving  public  notice  of  the  seizure 
of  the  proi>erty.  Any  person  claiming  the 
property  may  have  a  hearing  and  his  rights 
determined  by  the  court  befOTe  which  the 
case  Is  pending.  No  such  provision  Is  made 
by  the  statutes  of  this  state,  and  as  police 
courts  have  no  cIvU  jurisdiction  if  the  mar- 
shal can  retain  poBsesslon  of  the  property  as 
against  a  person  other  than  the  one  against  ■ 
whom  the  warrant  was  Issued,  and  destroy 
tbe  same,  in  pursuance  of  the  order  of  the 
conrt,  the  rights  of  one  person  will  be  de- 
termined In  an  action  against  another,  with- 
out any  opportunity  of  having  his  day  In 
court.  The  constitution  guaranties  to  every 
person  a  remedy  by  doe  course  of  law  for 
Injury  to  persm  or  property.   This  nnquee- 


tlonably  means  the  right  to  a  day  In  court. 
The  cases  of  Easter  v.  Traylw,  41  Kan.  403, 
21  Pae.  606,  and  Ament  v.  Qreer,  37  Kan. 
648,  16  Pac.  102,  declared  ralea  dedslve  of 
ttalfl  case  against  the  petltlmier.  While  tt 
la  a  valid  defense  In  the  actloa  of  i^levln 
that  the  proputy  In  eontroveray  waa  kept 
fbr  the  purpose  of  maintaining  a  nnlaanoe 
In  violation  at  the  prohibitory  law,  th«  by 
the  plaintiff  or  other  persons  with  Its  knowl- 
edge and  consent,  the  plabitlff  bas  a  rigbt  to 
prosecute  the  acUon,  and  to  try  tbe  question, 
beffwe  the  court,  whether  Uie  property  waa 
so  k^t  and  used  or  not.  The  piayer  oC 
the  petitioner  for  a  discharge  la  denied.  All 
the  Justices  concurring. 


AIKMAN  V.  BDWARDS,  Secretary  sf  Statcu 
(Ekmreme  Court  of  Kansas.    Nor.  0,  1895.) 

COMBTITDTIOKAL  LaW— JUDICIAL  DISTRICTS— SxAfr 

0TS8 — Title — P&ssagb  ahd  Afpmdval. 

1.  The  legltlatare  of  tfali  state  has  the  pow^ 
er.  under  the  coofititatioQ.  to  transfer  al)  of  the 

Goonties  comprising  a  judicial  district  imo  an- 
other,  and  thtrebr  to  abolish  sncli  district  be- 
fore the  eTpirHtton  of  the  term  of  ttt&ce  of  tile 
ladffp  of  the  district  so  aboliabed. 

2.  CbaptOT  lOG  of  the  Laws  of  1S05,  entitled 
"An  act  relating  to  judicial  districts,  defining 
the  bonndarieB  of  tbe  5th.  8th.  9tb,  13tb.  lIHh, 
24th,  81st  and  82d  Jndicial  districts,  and  pro- 
viding for  holding  terms  of  court  therein,  and 
deSning  certain  duties  of  the  trial  court  in  tbe 
Nineteenth  judicial  district,  and  repealing  all  acta 
and  parts  of  acts  in  conflict  wttb  this  act,"  does 
not  violate  section  IS  of  artide  2  of  the  eonsti> 
tutioD.  It  does  not  include  more  than  one  9Xth- 
ject,  the  title  expresses  the  subject  of  the  act,  and 
it  docs  not  amend  acctiona  of  prior  acts  not  c«i- 
taioed  In  tbe  new  act 

S.  A  two-thirds  vote  of  the  members  oi  each 
house  of  the  legislature  is  not  required  on  the 
pasHnge  of  an  act  to  abolish  a  judicial  district. 
The  vote  of  a  constitutional  majority  is  snfGcient. 

4.  A  failure  on  the  part  of  tbe  presiding  of- 
ficers to  ileo  a  bill  within  two  days  aftex  lis  pas- 
sage dora  not  defeat  the  act,  nor  in  any  man- 
no:  impair  its  Tslidity,  if  it  he  thereafto-  duly 
authenticated  and  approyed  b7  the  goTemor. 
(Syllabua  br  the  Ooort) 

Original  application  by  Granville  P.  Alk- 
man  for  mandamus  to  W.  O.  Bdwards,  sec- 
retary of  state.  Denied. 

Gk  P.  Alkman  and  D.  BL  Yalentine^  for 
plaintiff.  F.  B.  Dawoa,  Attj.  Q«n^  tor  de- 
fendant 

ALLEN,  I.  It  Is  alleged  in  the  alterna- 
tive writ  of  mandamns  issued  In  this  case 
that  the  plaintiff  was.  on  tiie  17th  day  of 
September,  1805.  duly  and  legally  nominated 
to  the  office  of:  district  Judge  by  the  Repub- 
lican judicial  convention  bdd  at  the  city 
of  Eldorado,  in  Butler  county,  for  the  Twen- 
ty-Sixth judicial  distinct,  including  the  coun- 
tlca  of  Buticr  and  Greenwood;  that  a  cer- 
tificate of  such  nomitutlon  In  due  form  was 
signed  by  the  chairman  and  secretary  of 
EHild  convention,  and  presented  to  the  de- 
fendant, secretary  of  state,  with  tbe  re 
aneat  that  he  file  the  same;  tfaM  tbe  defend- 
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ant  refused  -to  eomply  with  thie  request  on 
tbe  ground  tliat  Butler  and  Greenwood  conn- 
ties  were,  bjr  ftct  of  the  last  leglslatnre, 
transferred  to  the  llilrteenth  Judicial  dis- 
trict The  wrH  comniands  the  secretary  of 
state  to  file  the  certificate  of  nomlnatton  or 
show  cause.  The  attorney  general  appears 
on  behalf  of  the  defendant,  and  moves  to 
qnash  tbe  writ,  because  It  does  not  state  a 
eaose  of  action  against  the  defendant 

Chapter  106  of  the  Laws  of  1895,  entitled 
"An  act  relating  to  Judicial  districts,  de- 
fining tbe  boundaries  of  the  FlfOi.  Eighth, 
Ninth,  Thirteenth,  Nineteenth,  Twenty-Fourth, 
Thirty-First  and  Thirty-Second  Judicial  dis- 
tricts, and  providing  for  holding  terms  of 
court  thereto,  amd  deflnhig  certain  duties 
at  the  trial  court  In  the  Nlneteentb  Judicial 
district,  and  repealing  all  acts  and  parts  of 
acts  in  conflict  with  this  act,"  provides  In 
section  7  that  "the  conuties  of  Chautauqua, 
Elk,  Greenwood  and  Butler  shall  constitute 
the  Thh^eenth  Judicial  district"  Prior  to 
the  passage  of  this  act  the  Twenty-Blxth 
Judicial  district  Included  only  tbe  counties 
of  Butler  and  Greenwood,  and  by  transfer- 
ring these  to  the  Thirteenth  district  the 
Twenty-Sixth  Is  aboUabed.  because  It  is  left 
without  territory.  By  changes  In  the  bound- 
aries of  other  districts  the  Twenty-Fifth, 
Twenty-Seventh,  and  Twenty-Eighth  districts 
ue  also  abolished.  Chapter  99  of  the  Laws  of 
1895  abolishes  the  Fourteenth  district  in  the 
nme  manner,  and  at  the  same  session  of  the 
legtelatnre  the  Shawnee  county  circuit  court 
waa  also  abolished. 

L  The  validity  of  chapter  106  Is  chal- 
lenged by  the  plaintiff  on  various  grounds. 
First  It  is  contended  with  great  earnest- 
ness that  the  office  of  Judge  of  tie  district 
court  Is  a  constitutional  office,  which  It  la 
beyond  the  power  of  the  legislature  to  abol- 
ish; that  this  act,  by  Its  terms,  talies  effect 
on  the  15th  day  of  October,  1895,  while  the 
term  of  office  of  the  Honorable  C.  W.  Shinn, 
the  present  Judge  of  the  Twenty-Sixth  ju- 
dicial district,  will  not  expire  until  the  sec- 
ond Monday  in  January,  1896;  that  the  con- 
stitution protects  the  district  Judge  In  his 
office  for  the  full  term  of  four  years,  and 
that  tJie  legislature  cannot  directly  abridge 
his  term,  nor  Indirectly  accomplish  the  same 
result  by  destroying  his  district.  It  Is  con- 
tended that  the  jTidlcfnl  department  is  co- 
ordinate with  nnri  Independent  of  the  legis- 
lative, and  that.  If  the  right  of  the  Ipglsla- 
tnre  to  destroy  a  Judicial  district,  and  there- 
by legislate  a  Jndge  out  of  office.  Is  recog- 
nized, the  independence  of  the  judiciary  Is 
destroyed,  and  the  legislative  will  becomes 
dominant  over  the  Jndiclal  dei>artment  of 
the  government  In  support  of  this  conten- 
tion It  must  be  conceded  that  cases  closely 
In  point  decided  by  eminent  courts,  are  cit- 
ed. Among  the  strongest  may  be  mentioned 
Com.  V.  Gamble,  62  Pa.  St.  343;  State  v. 
Friedley  and.  Sup.)  34  N.  E.  872;  People  v. 
Itabota,  S8  HL        and  State  t.  Messmore, 


14  Wis.  177.  We  have  carefully  weighed 
and  considered  these  authorities,  and  recog- 
nize their  fnll  force.  While  tbe  reasoning 
of  the  courts  In  these  cases  Is  applicable  to 
t*e  one  now  trader  consideration,  we  may 
remark  that  In  each  «f  tbe  eases  mentioned 
the  court  had  nnder  consideration  an  act  of 
the  leglfilatare  whicyh  would  deprive  a  single 
judge  only  of  bis  office,  If  valid.  In  this 
case  the  legislature  had  nnder  consideration 
the  rearrangement  of  the  Judicial  districts 
covering  a  large  part  of  the  state.  Notwith- 
standing onr  great  respect  for  the  tribunals 
by  which  these  eases  were  decided,  and  the 
force  of  the  reasoning  by  which  their  deci- 
sions are  supported,  we  are  constrained  to 
give  a  different  construction  to  the  provi- 
sions of  our  own  constltntlon.  Tbe  provi- 
sions in  article  3  of  that  Instmment,  so  far 
as  they  affect  the  matter  under  considera- 
tion, are  as  follows: 

"Section  1.  The  Judicial  power  of  this  state 
shall  be  vested  in  a  supreme  court,  district 
courts,  probate  courts.  Justices  of  the  peace, 
and  such  other  courts  Inferior  to  the  su- 
preme court  as  may  be  provided  by  law. 
And  all  courts  of  record  shall  have  a  seal 
to  be  used  tn  the  authentication  of  all  pro- 
cess." 

"Sec.  5.  The  state  shall  be  divided  Into 
five  Judicial  districts,  In  each  of  which  there 
shall  be  elected  by  the  electors  thereof  a 
district  Judge  who  shall  hold  his  office  for 
the  term  of  four  years.  District  courts  shall 
be  held  at  such  times  and  places  as  may  be 
provided  by  law. 

*^ec.  6.  The  district  courts  shall  have  such 
Jurisdiction  In  their  respective  districts  aa 
may  be  provided  by  law. 

"Sec.  7.  There  shall  be  elected  in  each  or- 
ganized county  a  clerk  of  the  district  court, 
who  shall  hold  his  office  two  years,  and 
whose  duties  shall  be  prescribed  by  law. 

"Sec.  8.  There  shall  be  a  probate  court  In 
each  county,  which  shall  be  a  court  of  rec- 
ord, and  have  such  probate  jurisdiction  and 
care  of  estates  of  deceased  persons,  minors, 
and  persons  of  unsound  mind,  as  may  be  pre- 
scribed by  law,  and  shall  have  Jurisdiction  In 
cases  of  habeas  corpus.  This  court  shall 
consist  of  one  Judge  who  shall  be  elected  by 
the  qualified  voters  of  the  county,  and  hold 
his  office  two  years.  He  shall  be  his  own 
clerk,  and  shall  hold  court  at  such  times, 
and  receive  for  compensation  snch  fees  as 
may  be  prescribed  by  law. 

"Sec.  9.  Two  Justices  of  the  peace  shall  be 
elected  In  each  township,  whose  term  of  of- 
fice shall  be  two  years,  and  whose  powers 
and  duties  shall  be  prescribed  by  law.  The 
number  of  Justices  of  the  peace  may  be  in- 
creased in  any  township  by  taw," 

"Sec.  14.  Provision  may  be  made  by  law 
for  the  Increase  of  the  number  of  Judicial 
districts  whenever  two-thirds  of  the  mem- 
bers of  each  house  shall  conovr.  Snch  dis- 
tricts shall  be  formed  of  compact  tmitory 
and  bouDded  1^  connty  llnea.  and  snch  In- 
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crease  shall  not  vacate  the  office  of  any  judge. 

"Sec.  15.  Justices  of  the  supreme  court 
and  judges  of  the  district  courts  may  be 
remoTed  from  offiro  by  resolution  of  both 
houses  if  two  thirds  of  the  members  of  each 
liouse  concur,  but  no  such  removal  sliaU  be 
made  except  upon  complaint,  the  substance 
of  which  shall  be  ratered  upon  the  Journal, 
nor  until  the  party  charged  shall  have  had 
notice  and  opportunity  to  be  heard." 

The  legislature  of  1887  created  the  25th. 
26th,  27th,  28th,  and  29th  judicial  districts, 
and  the  legislature  at  1888  created  the  80th, 
31st,  32d,  33d,  34th,  and  35th  districts.  The 
acts  creating  these  districts  were  passed  at 
a  time  when  the  development  of  the  resources 
of  the  state  and  the  increase  In  its  popu- 
lation were  expected  to  continue  with  the 
same  rapidity  as  In  the  preceding  years.  Sub- 
sequent events  bave  shown  tliat  this  In- 
crease was  extravagant,  and  unnecessary, 
and  there  came  an  exceptionally  strong  de- 
maud  from  the  people  tlmt  some  of  these 
needless  odices  be  abolished.  The  act  of  the 
legislature  of  1895  now  under  consideration 
was  passed  in  compliance  with  this  demand. 
The  question  we  now  have  to  consider  is 
whether  this  purpose  has  been  accomplished 
without  any  vtolatlw  of  constitutional  re- 
sti-ictions.  The  argument  on  behalf  of  the 
plalutiCF,  and  the  reasoning  of  the  courts  In 
the  authorities  sustaining  his  contention, 
may,  perhaps,  be  divided  Into  two  main  prop- 
ositions: One,  that  it  was  the  general  pur- 
pose of  the  framers  of  the  constitution  to 
protect  the  judicial  department  from  legis- 
lative interference;  the  other,  that  they  In- 
tended to  Insure  to  the  Judge  a  tenure  of 
office  for  the  full  term  for  which  he  was 
elected;  the  coie  being  necessary  for  the 
preservation  of  the  independence  and  integ- 
rity of  the  judicial  branch  of  the  government 
tn  the  administration  of  justice  between  liti- 
gants, and  the  other  to  preserve  the  individ- 
ual right  of  the  judge  to  bis  office.  That  the 
constitution  intends  to  secure  the  judiciary 
uan  Independent  co-ordinate  branch  of  the 
government  is  conceded  on  all  hands,  and 
that  the  district  courts  are  an  important  part 
at  the  judicial  system  is  beyond  question. 
It  is  contended  that,  because  the  constitution 
provides  for  district  courts,  and  fixes  the 
term  of  tbe  judges,  and  prescribes  the  mode 
of  their  removal  from  office,  their  position  is 
fixed,  and  is  as  safe  from  legislative  inter- 
ference as  that  of  the  justices  of  this  court; 
that  both  are  constitutional  officers,  In  exact- 
ly the  same  sense,  and  to  exactly  the  same  ex- 
tent But  it  will  be  noticed  that  under  tbe 
provisions  of  the  constitution  above  quoted 
tbe  judicial  iMwer  la  vested  not  merely  In 
supreme  and  district  courts,  but  in  iHX>bate 
courts,  justices  of  the  peace,  and  such  other 
courts,  Inferior  to  the  supreme  court,  as  the 
legislature  may  see  fit  to  create.  Probate 
judges  and  justices  of  the  peace  are  consti- 
tutional officers,  whose  terms  are  fixed  at  two 
years  by  tbat  instrument:  The  only  provi- 


sion of  the  constltntton  which  can  be  cour 
strued  as  giving  superior  protection  to  dis- 
trict judges  over  probate  judges  and  justices 
of  the  peace  is  that  {nvvldlng  for  the  re- 
moval from  office  of  justices  of  the  snprane 
court  and  judges  of  the  district  courts.  The 
number  of  the  justices  of  the  supreme  court, 
as  well  as  the  duration  of  their  terms  of  ot- 
fice,  is  definitely  fixed  by  the  terms  of  the 
constitution.  Their  original  jurisdiction  is 
fixed  by  the  constitution  Itself,  and  is  co- 
extensive with  the  state.  Their  appellate  ju- 
risdiction alone  Is  subject  to  legislative  dis- 
cretion. Tbe  case  of  district  judges  and  Jus- 
tices of  tbe  peace  is  diCterent  in  this  im- 
portant particular:  that  the  number  of  Ju- 
dicial districts,  and  therefore  the  number  of 
district  Judges,  as  well  as  tbe  number  of 
counties  and  townships,  and  of  probate  Judg- 
es and  justices  of  tbe  peace  depend  on  leg- 
islative discretion.  The  constitution  requires 
a  probate  judge  In  each  county,  but  leaves 
the  number  of  counties  into  which  the  state 
shall  be  divided  to  be  determined  by  the  leg- 
islature, with  the  single  restriction  that  no 
county  shall  include  an  area  of  less  than  432 
square  miles.  It  provides  tbat  two  justices 
of  the  peace  shall  be  elected  in  each  town- 
ship, but  leaves  tbe  establishment  of  town- 
ships entirely  to  the  legislature.  If  the  con- 
tention of  the  plaintifF  is  sound,  it  follows  as 
a  logical  sequence  that  the  l^lslature  cannot 
abolish  a  township  or  county  at  a  time  when 
It  will  have  the  effect  to  shorten  tbe  term 
of  office  of  a  justice  of  the  peace,  a  probate 
judge,  or,  indeed,  a  clerk  of  tbe  district  court. 

We  think  prior  decisions  of  this  court  have 
construed  our  constitution  and  announced  tbe 
principles  decisive  of  this  case.  In  the  Case 
of  Division  of  Howard  Co.,  15  Kan.  W,  it 
was  held  that  '*the  legislature  has  the  power 
to  abolish  counties  and  county  organizations 
whenever  it  becomes  necessary  for  tb^  to 
do  so  In  changing  county  lines  or  in  cre- 
ating new  counties."  In  re  HInkle,  31  Kan. 
712,  3  Pac.  531,  decides:  "The  legislature 
has  the  power  to  abolish  or  destroy  a  munici- 
pal township,  and,  when  the  township  Is 
abolished  or  destroyed,  the  township  officers 
must  go  with  it"  The  doctrine  of  this  case 
is  reaffirmed  in  Re  Wood,  34  Kan.  645, 9  Paa 
758.  In  the  case  of  State  v.  Hamilton,  40 
Kan.  323,  19  Pac.  723,  It  was  said:  "There 
is  no  constitutional  restriction  up<Hi  the  power 
of  the  legislature  to  abolish  municipal  and 
county  organizations,  and  the  existence  of 
the  power  Is  not  disputed,  and  cannot  be 
doubted."  The  constitution  provides  for  five 
judldal  districts.  It  is  clear  that  tbe  legis- 
lature cannot  reduce  the  number  of  districts 
below  five.  Section  14,  above  quoted,  pro- 
vides for  an  increase  of  the  number,  and  tbe 
concluding  sentence  of  tbe  section  Is.  "and 
ancb  increase  sball  not  vacate  the  <^e  of 
any  judge."  It  Is  argued  tbat  tiie  word  "In- 
crease" should  be  interpreted  to  Indode  al- 
teration or  diminution,  and  that  tbe  real  in- 
tent of  the  framers  of  the  consUtntimi  was 
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to  absolutely  protect  every  district  Judge 
aeainat  tbe  aboUtSmt  of  hia  office  by  the  leg- 
islature. If  so,  tbe  frameTB  of  tbe  consti- 
tution were  stngnlarly  candess  In  tb^r  se- 
lection of  words.  This  we  cannot  assume 
without  moet  c(«ent  reasons.  U  it  had  been 
Intended  to  problMt  the  vacation  of  the  office 
of  a  Judge  by  tbe  abolition  of  bis  district.  It 
would  have  required  but  very  tew  words  to 
say  so.  To  vacate  the  office  of  a  district 
judge  already  tfected  by  the  people,  and 
serving,  by  an  act  Increasing  tbe  number  of 
judges,  would  clearly  be,  in  effect,  the  re- 
moval of  a  Judge  from  office  when  bla  office 
was  not  destroyed.  To  allow  tbe  legislature, 
while  making  one  new  district,  to  legislate 
the  Judge  of  an  old  district  out  of  office,  and 
provide  for  the  appointment  or  election  of 
two  new  Judges,  would  clearly  be  vicious  In 
principle,  and  this  Is  the  class  of  legislation 
which  fails  within  the  constitutional  inlilbl- 
tlon.  But  to  prohibit  the  legislature  from 
abolishing  a  district  which  bad  been  Improvl- 
dently  established,  and  thereby  vacate  the 
office  of  a  Judge,  Is  another  and  altogether 
dlfTerent  thing,  which  tbe  constitution  does 
not.  In  express  terms,  im>hiblt  While  the 
independence  and  integrity  of  courts  in  the 
exercise  of  all  the  powers  confided  in  them 
by  tbe  constitution  should  be  firmly  main- 
tained. Jealousy  of  encroachments  on  Judicial 
power  must  not  blind  us  to  tbe  Just  power  of 
the  legislature  in  determining  within  consti- 
tutional limits  the  number  of  courts  required 
by  the  public  exigencies,  and  the  kind  and 
extent  of  the  Jurisdiction  and  functions  to  be 
exercised  by  each.  We  tbink  the  legisla- 
ture has  the  power  to  abolish  as  well  as  to 
create,  to  diminish  as  well  as  to  increase,  tbe 
number  of  Judicial  districts.  We  might  say, 
in  this  connection,  that  the  plaintiff  In  this 
case  does  not  claim  any  vested  right  In  an 
office,  and  that  no  question  is  presented  by 
the  record  before  us  as  to  the  right  of  the 
legislature  to  deprive  a  district  Judge  of  the 
compensation  allowed  him  by  law.  In  the 
act  under  consideration  tbe  legislature  has 
seen  fit  to  iwovide  that  the  act  shall  not  be 
construed  to  deprive  any  Judge  of  his  salary 
for  the  full  term  for  which  be  was  elected. 
The  claim  of  tbe  plaintiff  In  this  case  rests 
on  the  broad  proposition  that  tbe  act  in  Its 
entirety  Is  void.  Tbe  conclusion  we  have 
reached  Is  not  wholly  without  support  from 
authorities  In  other  states.  Supervisors  v. 
Mattox,  30  Ark.  &66;  Halsey  v.  Gaines, 
2  I^a,  316;  Crozier  v.  Lyons,  72  Iowa,  401, 
a*  X.  W.  186.  , 

If  the  contention  that  a  Judge,  when  once 
elected.  Is  entitied  not  only  to  the  emolu- 
ments ot  his  office,  but  to  exercise  tbe  fnnc- 
Uous  of  bis  office  in  the  territory  for  which 
he  was  elected,  be  sound,  does  bis  right  ex- 
tend over  the  whole  district,  or  only  over  a 
part  of  it,  and  can  there  be  a  sound  distinc- 
tion between  tbe  right  to  take  away  a  pari 
of  his  district  and  the  right  to  take  away  the 
whole?  It  has  never  been  contended,  so  iar 
T.42F.nq^4— 24 


as  we  are  aware,  that  tbe  leglfllature  Is  wttb- 
out  power  to  cliange  the  boundaries  of  Ju- 
dicial districts  by  detaching  counties  from 
one  and  adding  them  to  another;  nor  bas  It 
bera  doubted  that  tbe  legislature  might  do 
this  during  the  continuance  In  office  of  any 
Judge.  That  this  has  tbe  effect  of  placing 
the  people  of  the  county  so  transferred  from 
one  district  to  another  away  from  the  Jurle- 
dlction  of  a  Judge  In  whose  selection  tbey 
have  taken  pari,  and  under  tbe  Jurisdiction  of 
another  Judge  In  whose  election  tbey  have 
had  no  voice,  Is  clear.  Tbe  great  fallacy,  as 
we  view  the  case,  in  tbe  argument  in  favor 
of  tlie  plaintiff,  and  in  tbe  cases  dted 
bim.  Is  that  the  rights  of  the  particular  Indi- 
vidual who  chances  to  be  elected  Judge  are 
looked  upon  as  paramount  and  superior  to 
the  rights  of  the  public.  Hie  correct  view  is 
that  a  public  officer,  no  matter  what  the  de- 
partment of  the  government  in  which  he 
serves,  is  a  public  servant  A  district  Judge 
is  provided  to  aid  In  the  administration  oC 
the  laws.  While  It  is  right  that  the  public 
should  deal  Justly  with  him,  his  Individual 
rights  are  by  no  means  of  primary  impov^ 
tance.  The  most  substantial  objection  that 
can  be  urged  against  such  a  transfer  as  Is 
made  by  this  act  is  that  tbe  people  are  placed 
in  a  district  under  a  Judge  In  whose  selec- 
tion they  have  bad  no  voice,  and  who  might 
not  have  been  chosen  if  all  tbe  people  in  the 
enlarged  district  had  been  ];>ennltted  to  vote 
at  the  time  of  bis  election.  Tbe  reasons  a]^ 
ply  against  tbe  transfer  of  one  county  with 
Just  the  same  force  as  against  the  transfer 
at  all  tbe  counties  included  within  a  district 
Acts  of  the  legislature  transferring  a  coun- 
ty from  one  district  to  another  have  very 
frequently  been  passed  during  the  history  of 
the  state,  and  their  validity  has  never  been 
qaeeUoned.  The  only  ground  on  which  It 
can  be  urged  that  the  legislature  might  trans- 
fer Greenwood  county  into  the  Thirteenth 
district  but  not  Butier,  Is  that  the  Judge  of 
the  Twenty-Sixth  district  resides  in  Butier 
county.  This  ground  is  purely  personal  to 
the  Judge.  It  has  no  weight  whatever  af- 
fecting the  Interests  of  the  public. 

We  need  not  discuss  the  question*  argued 
at  some  length  in  tbe  brief,  wbethw  there 
can  be  a  Judge  without  a  district  or  without 
a  court  over  which  to  preside,  as  the  plain- 
tiff in  this  case  bas  no  interest  In  that  ques- 
tion. Nor  shall  we  attempt  to  answer  the 
list  of  questions  asked  under  this  head  In  the 
brief.  It  is  sufficient  for  us  to  say  that  the 
legislature  had  power  to  transfer  Greenwood 
and  Butier  counties  into  the  Thlrieenth  Judi- 
cial district  In  the  manner  provided  in  the 
act  under  consideration. 

2.  It  appears  that  on  the  final  passage  of 
tbe  act  two-thirds  of  tbe  senators  voted  tor 
It;  tliat  in  the  house  it  received  eighty-three 
votes,  being  one  short  of  two-thirds  of  the 
members.  It  is  contended  that  the  consti- 
tution requires  the  concurrence  of  two-tblrds 
ot  the  memben  ot  each  house  to  Increase  tbe 
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mnata  of  Judicial  dlBtricts,  and  that  thera 
Is  an  Implied  tnblblUon  on  the  reduction  of 
the  o  imber  ot  districts  without  the  concnp- 
rence  of  an  equal  number.  I%e  geneml 
rnle  l3  that  laws  may  be  enacted  by  the  vote 
of  a  majwlty  of  all  the  membm  elected  to 
oach  house.  The  concurrmce  of  a  larger 
nnmbw  Is  only  required  In  eases  mcmtloned 
In  the  ctmstltntlon  Itself.  Tt  Is  not  appemt 
that  the  same  reasons  exist  f<a  a  two-tblrds 
majority  In  order,  to  abollsta  a  Judicial  dte- 
trict,  or  to  change  Its  boundaries,  that  do  for 
ereattng  one.  One  of  the  worst  tend«icles 
to  be  provided  against  In  our  -system  of 
gcnremment  Is  that  of  constantly  creating 
new  offices  to  be  filled,  and  Increasing  the 
salaries  of  old  ones.  fThose  desiring  lucra- 
tlTe  positions,  or  public  ftivors  of  any  kind, 
are  constantly  pressing  their  claims  on  the 
members  of  the  lawmaking  body,  and  It  was 
thought  wise  to  requite  the  concurrence  of 
two-thirds  of  the  membere  of  each  bouse  as 
a  safeguard  against  this  tendency.  Any  one 
who  has  observed  the  obstacles  which  are 
Invariably  thrown  In  the  way  of  every  at- 
tempt at  the  abolition  of  an  office,  ot  redac- 
tion of  a  salary,  or  the  taking  away  of  a 
spefrlal  privilege,  must  be  fully  aware  that 
no  necessity  exists  for  unusual  constitutional 
restrictions  on  the  power  to  reduce  the  num- 
ber of  officers,  or  deprive  any  person  of  a 
salary,  or  a  privilege  helA  to  the  detriment  of 
the  pilbllc.  When  the  people  are  not  rlg- 
nant,  their  rights  are  often  easily  lost,  and 
regained  only  with  utmost  labor. 

"FacilU  descensus  Averno. 
Noctra  Bt(|ua  dies  patet  ntri  janua 
Sed  ravocare  graanm  snperaaqne  evadei«  ad 
aumti. 

Hoc  opuB,  hie  labor  est" 

3.  It  is  urged  that  the  act  is  void,  because 
It  violates  section  16  of  article  2  of  the  con- 
stitution; that  the  title  Is  defective,  because 
It  does  not  clearly  express  the  purpose  of  the 
act,  does  not  mention  the  Judicial  districts 
abollslied,  and  Includes  more  than  one  sub- 
ject The  flfBt  part  of  the  title,  "An  act 
relating  to  Judicial  districts,"  Is  very  broad 
and  comprehensive.  Whatever  changes  are 
made  by  the  act  are  effected  by  so  extend- 
ing the  boundaries  of  the  districts  named  as 
to  include  within  them  the  terrltwy  of  the 
old  Twenty-Fifth,  Twenty-Sixth,  and  Twen- 
ty-Eighth districts.  There  Is  no  abolition  of 
these  districts  by  express  words,  but  any 
person  reading  the  title  of  the  act  would  be 
informed  that  changes  of  boundaries  were 
made,  and  of  course  a  change  In  the  bound- 
ary of  one  district  could  not  be  effected 
without  also  changing  the  boundary  of  an- 
other. The  contention  that,  because  a  clause 
is  Inserted  in  the  act,  making  it  "the  duty  of 
the  trial  court  of  the  Nineteenth  judicial  dis- 
trict in  assigning  the  docket  to  so  group 
cases  arising  In  Arkansas  City  and  cases  con- 
trolled by  Arkansas  City  attorneys,  so  they 
con.  on  motion,  be  tried  In  succession,"  tt 
contains  more  than  one  subject,  is  not  good. 
.While  tbte  matter  Is  perhaps  a  little  remote 


firom  the  general  pnipcM  of  die  act.  It  atitt 
is  connected  witn  jndldal  Olstrlcta.  This  is 
not  a  matter  of  Toy  great  Impoitance,  and 
to  hcM  tlite  wbole  act  void  on  this  ground 
woald  seem  eztremdy  teclmloal  and  hyper- 
critical Nor  do  we  tUnk  ttat  grmtat  force 
Aonld  be  given  to  the  objection  to  -tte  last 
clause  of  seetlcn  4,  rating  to  smumonlng 
Juries  In  DlcklnnMi  and  Morris  coandes.  Att 
these  mattera  relate  to  Judicial  districts.  It 
Is  contended  tJiat  the  construction  we  have 
given  to  the  act  under  consideration  makes 
It  amendatory  legislation,  and  therefore  void* 
within  Ibe  rule  followed  In  State  v.  Golnney 
<Kan.  Sup.)  40  Pac.  926.  Every  «ct  cban- 
glng  the  law  Is  not  necessarily  amendatory 
because  previous  legtsiatJon  existed  on  the 
same  subject  An  amendment  properly  la  ft 
correction  erf  one  or  more  existing  defects. 
It  looks  to  particulars,  without  disturbing 
the  general  framework  of  the  law.  But 
where  the  legislature  has  under  consldera- 
tloQ  not  merely  minor  particulars,  but  the 
whole  subject-matter  of  the  law,  it  may 
wholly  annul  all  former  legislation  on  the 
subject,  and  pass  an  act  covering  the  entire 
field,  without  specifically  naming  or  attenapt- 
ing  to  amend  particular  -provisions  In  prior 
statutes.  The  new  act  tihen  becomes  a  enlv 
etitute  for  all  former  legtslatlon  on  the  sub- 
ject, and  may  repeal,  either  in  express  terms 
or  "l^  necessary  implication,  all  former  sec- 
tions of  the  law  InconsIstMit  with  the  new 
enactment  Were  we  to  hold  the  act  unrler 
Consideration  amnidatoTy  of  former  statutes, 
and  void  because  the  sectlMis  amended  are 
not  contained  In  the  new  act,  and  apply  the 
same  rule  to  former  statutes.  It  Is  very  diffi- 
cult to  tell  in  what  judicial  districts  the  va- 
rious counties  named  in  the  act  would  be 
found.  By  referring  to  chaptar  147  of  the 
Laws  of  18S7,  by  which  the  TwCTty-SIxtb 
Judicial  district  was  created,  we  find  that  It 
does  ncft  in  terms  amend  any  former  law, 
nor  contain  even  a  general  repealing  clause. 
It  merely  creates  Judicial  districts,  and  fixes 
the  terms  of  court  therein;  the  Twenty- 
Sixth  district  being  composed  of  the  counties 
of  Butler  and  Greenwood.  Prior  to  the  pas- 
sage of  that  act,  Butler  cmmty  was  In  the 
Eighteenth  district,  created  by  chapter  103 
of  the  Laws  of  1883,  and  Oreenwood  county 
was  in  the  Fifth.  PrlM-  to  tiiat  time,  But- 
ler county  had  been  in  the  Thirteenth  dis- 
trict, created  by  chapter  112  of  the  Laws  of 
1872,  and  prior  to  that  time  In  the  Ninth. 
Greenwood  county  was  attached  for  Judi- 
cial purposes  to  Woodson  county,  which  was 
included  in  the  Fifth  district  In  1861.  None 
of  the  acts  creating  the  various  Judicial  dis- 
tricts in  which  Butler  county  has  been  in- 
cluded have  ever  complied  with  the  consti- 
tutional requirements  of  an  amendatoty  stat- 
ute, and,  if  the  act  under  considerarion  is 
void  for  that  reason,  the  act  creating  the 
Twenty-Sixth  judicial  district  Is  void  also, 
and  no  Twenty-Sixth  district  toM  ever  ex- 
isted. It  is  clear  that  tiie  statute  Is  not 
Toid  for  this  reason.  , 
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4.  A  final  objection  Is  that  the  act  was  not 
signed  by  the  presiding  officers  of  the  re- 
Bj^ecXkYe  houses  within  two  days  after  Its 
passa^,  as  j»qnired  by  seotlon  14  of  article 
2  of  the  i.0BstItutlon.  If  the  contention  of 
the  plaintiff  la  sound,  then  a  veto  power 
rests  In  the  presiding  offioers  of  the  two 
booses,  which  has  remained  nndlsooTered 
from  the  organization  of  the  state  gavem- 
meut  to  this  time.  It  would  undoubtedly 
be  a  very  great  surprise  to  the  general  pub- 
lic If  It  were  to  be  declared  by  this  court 
that  the  Ueut^iant  governor  and  the  speaker 
of  the  house,  by  merely  delaying  for  more 
than  two  days  to  attach  their  signatures  to 
it,  could  effectually  kill  a  law  duly  passed 
by  the  senate  and  house.  In  the  case  of 
Commissioners  v.  EUgginbotham,  17  Kan.  62, 
It  was  held  that  the  failure  of  the  presiding 
officer  of  the  senate  to  sign  a  bill  did  not 
Invalidate  the  law,  and  that  the  act  then  un- 
der consideration  was  a  law,  although  never 
authenticated  as  such  by  him.  The  motlm 
to  quash  the  writ  to  mstalned.  All  the  jus- 
tloes  concnndng. 


BTATD  T.  OABET. 
(SoDfenie  Court  of  EansaK    Nov.  9,  1895.) 
GsniniftL  Law— Wabrant— Vbbifioatiox— 
nOAL  TO  pLBAi>— Homicide— D&OLABAr 
TioMs  or  Defendant. 

1.  An  obJecdoD  to  a  warrant  that  the  per- 
son who  verified  the  complaint,  altliOTigh  in  posi- 
tive form,  had  no  knowledge  of  the  facts,  save 
Midi  as  were  based  upon  rumor,  hc-arsay,  in- 
formation, and  belief,  and  a  Bubaequent  plea  in 
elMitement  to  an  information  for  a  felony  on  the 
same  ground,  were  properly  overroled  without 
any  evidence  thereon. 

2.  It  is  no  ground  for  a  refusal  to  plead  that 
the  copy  of  the  information,  which  paragraph 
S223,  Qen.  St  1888,  requires  to  be  delivered  to 
die  defimdant  cbaqted  with  a  capital  offense,  or 
Us  counsel,  ia  certified  by  the  clerk  without  at- 
tadiing  the  seal  of  the  court  thereto. 

3.  A  declaration  by  the  defendant  to  a  by- 
stander, very  shortly  before  the  homicide,  to  the 
effect  that  he  was  afraid  of  the  daceased  and  an- 
other man  with  him,  and  near  b^,  neither  of  them 
making  any  hostile  demonstration,  did  not  form 
part  the  res  gestse,  and,  if  admlsBlble  in  ev^ 
dence  on  any  gronsd,  its  exclusion  under  the 
cucumstanow  m  this  case  waa  not  matarial  er- 
ror. 

rSyllabns  by  the  Court) 

.^pcal  from  district  court,  Wyandotte  coun- 
ly;  Heniy      Ald«),  Judge. 

Charles  Oaiey  was  found  guUty  of  murder 
In  the  aecond  degree,  and  appeals.  Affirmed. 

On  May  1,  1895,  a  complaint  under  oath  In 
podtlve  form  was  filed  before  Qeorge  M. 
Hughes,  a  justice  of  tiie  peace  of  Wyandotte 
county,  cliarging  the  defendant  with  murder 
In  the  first  degree  by  shooting  with  a  pist(d 
sod  killing  James  Clune  on  AprU  30,  1895,  at 
and  within  said  county.  A  warrant  was  is- 
soed  upon  sold  ccsnplalnt,  and  the  defendant 
was  arrested,  and  brought  before  sold  Justice 
of  the  peace.  Upon  such  arrest  the  defendant 
made  objection  to  the  validly  €t  the  warrant 
tax  the  gromid  ttiat  Tbaaam  CahlU,  who  mode 


oatti  to  the  complaint,  bad  ao  kno>wlBdge  oC 
the  fftcts  stated  therein,  save  soch  as  were 
based  upon  mmcx,  hearsay,  Infarmatlon  re- 
ceived from  oth^,  and  belief;  -tbat  ihe  ffld 
not  produce  any  witnesses  befoce  the  Justlc* 
who  knew  the  facts  stated  In  the  complaint; 
that  be  was  not  a  witness  who  oeuld  give  any 
competent  testimony  t^n  the  .trial;  that,  not- 
withstanding he  verified  said  complaint  aa 
true,  yet  having  no  knowledge  except  as  be- 
fore stated,  the  complaint  did  not  constltuie 
aafficient  probable  cause  to  Justify  the  Issue 
of  said  warrant,  nor  the  arrest  ef  the  defend- 
ant, nor  for  any  other  purpese,  and  tbat  aB 
the  proceedings  based  thereoo  were  and  are 
without  jurisdiction.  Presumaldy  these  ob- 
jections wore  overruled,  although  the  record 
does  not  so  state,  but  on  Information  against 
the  defendant  was  filed  in  the  district  court 
on  May  11,  1895.  On  June  3,  1895,  the  de- 
fwdant  filed  a  plea  In  abatement  on  the  fore- 
going grounds,  and  he  demanded  a  trial  by 
Jury  of  the  truth  of  the  facts  contained  >ln  the 
plea.  The  state  answered  the  plea  by  a  gen- 
eral denial,  and  the  defendant  again  demand- 
ed a  trial  of  the  Issue  by  Jury,  which  was 
overruled.  The  defendant  then  ofltered  evi- 
dence in  support  of  hla  plea,  but,  the  state  ob- 
jecting, the  testimony  was  excluded  and  the 
plea  overruled.  On  the  next  day  the  defend- 
ant was  arraigned,  but  refused  to  plead,  on 
the  ground  that  no  copy  of  the  information 
duly  certified  by  the  clerk  under  his  hand 
and  the  seal  of  the  court  had  been  served  up- 
on him,  and  he  presented  in  evidence  the  copy 
served,  which  appeared  to  be  full,  true,  and 
correct,  and  the  same  w&a  so  certified  by  the 
clerk  on  May  28th,  the  day  of  its  service,  but 
no  seal  was  attached  to  the  certificate  of  the 
cleric.  The  obJectlMi  was  overruled,  and  the 
defendant  required  to  plead,  but  he  stood 
mute,  and  the  court  directed  the  entry  for  him 
of  a  plea  of  not  guilty.  On  the  trial  the  de- 
fendant was  found  guilty  of  murder  In  the 
second  degree,  and  was,  on  July  5,  1895,  sen- 
tenced to  imprisonment  at  hard  labor  In  the 
penitentiary  for  a  term  of  15  years,  Oth«r 
facts  appear  In  the  opinion. 

P.  E.  &  J.  A.  Smith,  for  appelant.  F.  BL 
I>awes,  Atty.  Oen..  Samuel  O,  Miller,  and  J.. 
F.  Bmdley,  for  ttie  Stata 

MARTIN,  O.  J.  (after  stating  the  facts),  t. 
The  plea  hi  abatement  is  urged  oa  the  au- 
thority of  State  V.  Gleason,  32  Kan.  245,  4 
Fac.  303;  but  In  tbat  case  the  [ffosecution  was 
commenced  In  the  district  court,  and  the  Id- 
formati<»i  was  verified  by  the  comity  attor- 
ney only  upon  Information  and  belief.  Sec- 
tion 15  of  the  bill  of  rights  provides  that  "no 
warrant  shall  Issue  but  on  probable  cause  sui>- 
ported  by  oath  or  afhrmatloD,"  and  this  court 
held  tbat  the  verification  of  the  Information 
was  neither  an  oath  nor  an  afflrmatifm;  and 
this  position  is  supported  by  City  of  AtchlsoD 
T.  Bartholow,4  Kan.  124, 139, 140»and  Thomp- 
Boo  T.  mgglnbotbam,  18  Kan.  4%  44.   In  the 
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GIoafKm  Case,  iberefore,  no  legal  foucdatlaii 
bad  been  laid  for  issuing  th«  warrant,  and.  Its 
validity  baving  been  cballenged  at  the  first  op- 
portunity, this  court  held  that  the  defendant 
ought  to  bare  been  discharged  until  the  In- 
formation should  be  Terlfied,  and  a  new  war- 
rant Isaued  thereon.  In  tbe  case  at  bar  the 
complaint  waa  regular  in  form,  and  was  sup- 
ported by  the  oath  of  Thomas  Cahlll,  and  this 
conferred  Jurisdiction,  and  authorized  the  jus- 
tice to  issne  the  warrant  without  tbe  calling 
In  of  other  witnesses,  as  authorized  by  section 
36  of  the  Code  of  Criminal  Procedure.  Gea 
St  1889,  par.  6099.  Ckiunsel  for  defendant 
citra  no  authority  in  support  <tf  his  contention 
that  on  a  plea  in  abatement  the  question  can 
be  tried  either  with  or  without  a  Jury  as  to 
the  extent  of  the  knowledge  of  the  person  who 
makes  oath  to  tbe  complaint,  and  we  know  of 
Done,  It  Is  therefore  quite  immaterial  in  this 
case  wbeth^,  apon  a  plea  In  abatement  rais- 
ing an  Issue  ot  tact,  the  trial  of  such  Issue 
ahonid  be  hj  tbe  court  or  1^  a  Jury.  The 
complaint  was  in  due  and  legal  form,  as  was 
the  warrant  issued  upon  It,  and  we  must  hold 
that  the  arrest  at  the  defraidant  was  fully  au- 
thorized by  law,  and  that  the  court  committed 
no  error  in  refusing  to  hear  evidence  In  snp- 
imrt  of  the  plea. 

2.  It  was  the  Aaty  of  the  clerk  of  the  court 
to  make  out  a  copy  of  the  Information,  and 
cause  the  same  to  be  delivered  to  the  defend- 
ant, or  his  counsd,  at  least  48  hours  before  tbe 
arraignment  Gen.  St  1889,  par.  5223.  There 
la  no  specific  requirement  of  a  certificate  by 
the  clerk  under  the  seal  of  Oie  court  to  the 
correctness  of  the  copy,  although  it  Is  the  bet- 
ter practice  to  attach  such  certificate  and  seal. 
Tbe  certificate  of  the  cl^k  here  was  in  good 
form,  except  that  tbe  seal  was  not  affixed; 
but  we  are  required  to  give  Judgment  with- 
out regard  to  technical  errors  or  defects,  or 
to  exceptloDB  which  do  not  affect  the  substan- 
tial rights  of  the  parties.  Gen.  St.  1889,  par. 
5855;  Laurent  r.  State,  1  Kan.  313;  MlUar 
T,  State,  2  Kan.  175;  State  t.  Winner,  17 
Kan.  298.  There  Is  no  claim  that  the  copy 
ot  the  information  delivered  to  the  defendant 
was  not  fall,  true,  and  correct  as  certified  by 
the  derk;  and.  If  It  was  irr^lar  to  omit  the 
seal,  the  error  was  Immaterial,  and  not  preju- 
dicial to  tiie  defendant. 

3.  James  Clune  was  killed  by  tbe  defendant 
on  Tuesday,  April  30th.  Tbe  defendant 
claims  tbat  the  act  was  committed  In  self-de- 
fense. On  the  Sunday  night  next  preceding, 
Clune,  one  O'Brioi,  the  defendant,  and  per- 
haps some  others,  were  engaged  In  an  affray, 
and  there  was  considerable  evidence  that  on 
Sunday  night  Monday,  and  Tuesday  Clune 
made  threats  that  he  would  kill  the  defendant 
on  right,  and  aome  of  these  threats  were  com- 
municated to  the  defendant  On  Tuesday  the 
def«idant  and  one  Buffington  were  driving  a 
team  through  an  alley  In  Kansas  City,  Kan., 
when  they  saw  Cinnc  and  O'Brien,  with  aomo 


oOiev  persons,  td  a  bam  abutting  on  the  al- 
I^.  Tbe  defendant  offered  to  show  by  his 
own  testimony  and  that  of  Bnfflngton  tbat  he 
then  expressed  his  fears  to  Bufilngton  In 
words  something  like  these:  **rbere  are  those 
fellows.  They  will  get  me."  But  the  evi- 
dence was  excluded  on  the  ground  that  It  was 
a  declaration  of  the  defendant  in  bis  own  In- 
terest Counsel  claimed  that  as  the  homicide 
occurred  only  about  three  minutes  afterwards, 
and  within  150  feet  from  the  place  where 
this  expresd(»i  la  alleged  to  have  been  used,  It 
ought  to  have  heea.  admitted,  If  not  as  part  of 
the  res  gestae,  at  least  as  showing  tbe  state  of 
mind  of  the  defendant  very  shortly  before  tbe 
fatal  shot  was  fired,  and  which  might  be  pre- 
sumed to  continue  until  that  event  Buffing- 
ton  was  allowed  to  testify  that  at  this  time 
he  told  the  defradant  Ii*  substance,  to  sit  still, 
and  they  would  not  hurt  him,  which  implies 
that  the  defendant  had  expressed  or  manifest- 
ed some  fear.  The  evidence  for  the  prosecu- 
tion tended  to  show  that  the  defendant  and 
Buffington  drove  on  a  lltHe  way,  and  stopped 
at  Buffington's  bouse  on  the  alley,  and  tbat 
Clune  and  O'Brioi,  coming  out  of  the  bam, 
passed  by  the  wagon,  and  when  they  were 
opposite  the  horses  tbe  defendant  without 
warning  or  presoit  provocation,  shot  Cltme, 
who  fen  dead,  and  the  defoidant  then  Jumped 
from  the  wagm,  running  after  O'Brien,  and 
firing  one  shot  at  him.  The  defendant  testl- 
fled  that  whea  Clune  was  opposite  the  horses 
he  reached  down,  and  got  a  brickbat  and 
threatened  to  kill  the  defendant  with  it  when 
he  shot;  and  his  statement  was  in  a  measure 
corroborated  by  BufflngtML  Under  the  rfr- 
cumstances,  we  hold  that  the  court  did  not 
err  in  excluding  the  declaration  of  the  defend- 
ant to  Buffington.  It  was  not  part  of  the  res 
gestee.  No  trouble  had  occurred  that  day,  and 
neither  Olune  nor  O'Brien  had  made  any  hos- 
tile demonstration  at  that  time.  Tbe  declara- 
tion was  of  a  self-serving  character,  such  as  s 
man  might  easily  frame  in  anticipation  of  tbe 
ctmunlsslcHi  ot  a  a:1me,  to  be  used  afterwards 
In  exculpation  of  his  guilt  1  Greenl.  Ey. 
§  108;  State  ▼.  Montgomery,  8  Kan.  351,  361; 
State  T.  Pomeroy,  26  Kan.  S19.  351.  And. 
even  If  It  were  admissible,  we  tiihik  Its  ex- 
clusion would  not  be  material  error,  tor  the 
state  of  mind  of  the  defendant  might  well  be 
Inferred  from  the  other  testimony  In  his  be- 
half on  the  bypotheris  of  its  being  true.  The 
defense  was  based  entirely  upon  what  took 
place  after  tiie  team  stopped  at  Buffington's 
house,  and  Clune  and  O'Brtoi  bad  passed  the 
wagon.  If  tbe  jnry  gave  credit  to  the  defend- 
ant's testimony  as  to  the  hostile  demonstmtion 
with  Uie  brickbat,  and  the  tlircals  said  to  ac- 
company It  evidently  they  did  not  believe  tbat 
the  defendant  was  Justified  in  taking  CSune's 
life.  No  other  points  having  been  argued 
orally  op  In  the  defendant's  briefs,  tbe  Judg- 
ment must  be  affirmed.  All  tbe  Justices  con- 
curring. 
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In  re  PASCHAL. 
fBapreme  Conrt  of  KaDUi.    Nor.  9.  ISMS.) 
duMiKAi.  Law— ExcESSivH  Bbhtbsob— Effect. 

1.  Where  a  prisoner  is  arraigned  on  a  crim- 
inal charxe  before  a  court  of  competent  jnrU- 
dktioD.  and  pleada  guilty  thereto,  and  the  court 
tber«apoQ  impoaes  a  sentence  of  connnement  in 
the  Denitentiary  for  a  period  longer  than  that  au- 
thorized by  law.  but  where  the  court  had  author- 
ity under'  a  chante  of  a  hiRher  grade  of  the  of- 
feiwe  to  impose  the  pnniahmeot  actaally  adjudg- 
ed against  the  prisoner,  the  judgment  and  Ben- 
tence  arenotToid  intoto,and  the  prisoner  will  not 
be  discharged  on  habeas  corpus  before  tbe  expi- 
ration of  the  minimum  period  of  punishment 
fixed  by  the  statute  for  the  offense  actually 
charged,  which  the  coart  was  required  to  im- 
pose In  the  case. 

2.  In  such  a  case  whether  the  priBoner  can 
be  r^iered  on  habeas  corpus  from  the  excess  of 
punishment  over  that  allowed  by  law,  and  wheth- 
er Bueh  excess  is  all  of  the  term  over  the  mini- 
mom.  or  only  orer  the  maximom,  punishment 
prescribed  by  the  statute,  is  not  determined. 

(arUabns  by  the  Court) 

Application  by  Charles  Paschal  for  a  writ 
of  habeas  corpus.  Denied. 

Maher  &  Holt  and  W.  H.  Slareiw,  *or  po- 
dUoner.  F.  B.  Pawes,  AUy.  Om.,  for  re- 
spondent 

ALLEN,  J.    The  petitioner  was  charged 
by  the  county  attorney  of  Wyandotte  coun- 
ty with  burglary  and  larceny  In  a  dwelling 
house  In  the  nighttime,  and  being  arraigned 
in  court  be  pleaded  ^ilty  to  the  charge. 
The   court  apparently  understanding  the 
charge  to  be  that  of  burglary  in  the  first 
degree,  sentenced  him  to  confinement  and 
hard  labor  In  the  penitentiary  for  the  term 
of  20  years.    The  crime  in  fact  charged  Is 
burglary  in  the  second  degree  and  grand 
larceny  committed  In  a  dwelling  house.  It 
is  not  stated  that  any  human  being  was  in 
the  dwelling  honse  at  the  time  of  the  bur- 
glary, which  Is  an  essential  fact  to  be  stated 
In  a  charge  of  burglary  in  the  first  degree. 
Under  the  charge  contained  In  the  informa- 
tion the  defendant  was  liable  to  a  sentence 
of  Imprisonment  for  the  burglary  not  less 
than  5  nor  more  than  10  years,  and  for  the 
larceny  not  less  than  1  nor  more  than  7 
years.    The  minimum  punishment  that  tbe 
court  was  authorized  to  Impose  for  both  of- 
fenses wasQ  years,  and  the  maximum  punish- 
ment was  17  years.  It  thus  appears  that  the 
sentence  actually  pronounced  was  for  a  term 
three  years  longer  than  the  law  authorized. 
It  Is  contended  that  the  Judgment  Is  there- 
fore absolutely  void.    While  there  are  some 
anthoritles  that  would  seem  to  go  to  this 
length,  the  better  rule  is  that  where  the 
court  has  jurisdiction  of  the  person  of  the 
defendant  and  the  subject-matter  of  the  ac- 
tion, and  might  In  a  proper  case  Impose  the 
sentence  ttiat  It  did  iu  fact  impose,  the  judg- 
ment IB  not  absolutely  void.    In  re  Petty, 
22  Kan.  477;  In  re  Dill,  32  Kan.  668,  0  Pac. 
38;  8  Am.  &  Hng.  Enc.  Law,  231.    That  It 
was  tnor  for  the  district  court  to  render 


the  judgment  It  did  l8  very  clear,^  but  It  Is 
not  BO  clear  that  the  error  can  be  corrected 
under  a  writ  of  habeas  corpus,  the  defend- 
ant  being  held  "upon  a  process  Issued  on  a 
final  judgment  of  a  court  of  competent  ju- 
risdiction."  See  section  671  of  the  Code  of 
OIvU  Procedure,  and  Ex  parte  Nye,  8  Kan. 
99.    If  the  court  may  Inquire  into  the  valid- 
ity of  the  commitment,  and  may  under  & 
writ  of  habeas  corpus  relieve  ttie  petlttonsr 
from  tbe  punishment  Imposed  in  extxea  of 
that  authorized  by  law,  then  we  have  to 
determine  what  that  excess  is.   Of  course, 
all  over  17  years,  the  maximum  punishment 
authorized.  Is  excesslTe,  but  whether  this 
court  ought  to  assume  that  tlie  district  court 
intended  tbe  maximum  punishment  may  be 
a  question  of  serious  doubt   If  the  charge 
had  been  in  fact  burglary  in  the  first  de- 
gree, as  the  court  evidently  understood  tt» 
the  maximum  punishment  authorized  would 
have  been  21  years  for  the  burglary  and  7 
years  tor  the  larceny,  or  28  years  In  all. 
Tbe  maximum  punishment  of  the  offense  the 
court  understooa  to  have  been  committed 
was  therefore  not  Imposed.   We  can,  how- 
ever, say  with  certainty  that  the  court  In- 
tended to  impose  the  minimum  sentence,  at 
least,— of  Imprisonment  for  6  years.  The 
defendant  was  charged  with  and  pleaded 
guilty  to  crimes  for  whidi  the  court  was 
required  under  the  law  to  direct  his  pun- 
ishment by  confinement  at  hard  labor  for 
terms  aggregating  not  less  than  six  years. 
The  judgment  In  this  case  vras  rendered  on 
the  8th  day  of  Mardi,  1890^  and  six  years 
have  not  passed  since  that  time.    The  Im- 
prisonment of  tbe  iwtitioner  at  this  time 
therefore  is  not  shown  to  be  illegal,  and  we 
cannot  in  this  proceeding  undertake  to  cor- 
rect the  judgment.   Whether  the  prisoner 
can  be  discharged  on  bal>eas  corpus  aft» 
he  has  served  out  so  much  of  the  sentence 
as  the  law  authorized  tbe  court  to  impose, 
or  not,  we  are  not  now  called  upon  to  de- 
termine.  The  petitioner  Is  remanded  to  the 
custody  of  the  warden  of  the  penitentiary. 
All  the  justices  concurring. 


STATE  ex  tel.  DAWES,  Attorn^  Oensnl,  T. 
BAILEY.  County  Clark. 

(Supreme  Court  of  Kansaa    Nor.  9,  189B.) 

CoxsTiTunoirAL  Law— Powbb  of  IiMiniAxvaa  — 

Taxation. 

L  Hie  legislature  has  no  power  to  ^vlde 

for  raising  revenue  to  defray  expenses  of  th» 
state  for  more  than  two  years  at  one  time;  and 
so  much  of  paragraph  6383  of  the  General  Stat- 
utes of  1889  as  attempted  to  provide  for  raising 
a  fund  after  the  expiration  of  the  two  iucceed- 
ing  fiscal  ysars  was  void. 

2  The  legielature  may  levy  taxes  by  re- 
quiring a  gross  sum  to  be  collected  from  the  tax- 
able property  of  the  state,  as  well  as  by  fixing  a 
rate  per  cent.   

S.  Section  2  of  chapter  228  of  the  Laws  of 
1806  Is  valid  as  a  pnmsion  for  rairing  tiie  sum 
of  $100,000  per  year  ftir  the  aopport  of  the  sUtt 
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vnirenitr  Car  Oe  years  esdlog  Jane  90,  1886 
4ud  1807. 

(OrOabtm  br  dw  Ooart) 

Application  by  the  state,  on  the  relation 
of  F.  B.  Daw^  attorney  general,  against 
X  K.  Bailey,,  county  clerk  of  Franklin  coun- 
ty, for  roapdamuB.   Judgment  for  plalntiS. 

F.  B.  Daim^  Atij.  Gen.   H.  P.  Wdsh.  foe 

ALLEN,  J.  This  is  an  acUon  lironght  In 
this  court;  by  the  attorney  general,  to  com- 
pel the  defendant,  as  connty  cleric  of  Frank- 
lin county,  to  place  on  the  tax  rolls  of  that 
connty  the  sum  of  V1,5D1.24,  this  being  tbe 
share  of  taxes  for  the  support  of  the  state 
university  apportioned  to  Franklin  county. 
The  defendant  moves  to  quash  the  alterna- 
tfVe  writ  heretofore  issued  herein,  on  the 
ground  that  no  valid  levy  was  made  by  the 
legislature  for  this  purpose. 

By  chapter  12  of  the  Laws  of  1895,  the 
legislature  appropriated  for  current  expen- 
ses of  the  university  for  the  year  ending 
-June  30,  1896,  the  sum  of  $100,000,  and  a 
I%e  Bum  for  the  succeeding  year.  Section  3 
of  the  act  provides  as  follows :  "The  sums 
appropriated  under  section  2  of  this  act  sliall 
fie  paid  out  of  the  fund  created  by  the  act 
entitled  'An  act  to  provide  for  the  govern- 
ment and  maintenance  of  tbe  University  of 
Kansas,'  which  took  effect  February  27, 
1889,  as  amended  by  the  Laws  of  1895,  and 
if  the  funds  created  by  this  act  are  not 
sufficient,  then  the  balance  to  meet  ftis  ap- 
pTDpriatton  shall  be  paid  out  of  any  money 
iu  the  treasury  not  otherwise  appropriated." 
The  act  of  1889  referred  to,  and  which  ap- 
pears In  the  General  Statutes  of  that  year 
as  paragraph  6383,  provides  for  a  levy  suf- 
ficient to  create  a  fund  of  |75,000  per  year 
fbr  the  year  ending  June  30,  1891,  and  each 
Bucceeding  year  thereafter.  By  section  2  of 
^cJmpter  226  of  the  Laws  of  1895,  this  section 

amended  so  as  to  Increase  the  fund  to  be 
raised  to  9100,000  per  annum. 

Objections  are  urged  against  the  validity 
both  of  the  act  of  1889  and  the  amendments 
•of  1895,  on  the  grounds  tliat  the  legislature 
has  no  power  to  provide  for  raising  revenue 
tor  more  than  two  years,  and  that  tiie  only 
manner  In  which  Uie  Ieglslatm%  can  levy 
A  tax  Is  by  fixing  a  rate  per  cent,  on  the 
taxable  property.  It  Is  claimed  that,  the 
original  section  being  void,  it  could  not  be 
amended,  and  that  chapter  220  of  the  Laws 
of  1895  fs  whoHy  inoperative  on  this  ground, 
And  also  on  the  fuitber  ground  that  the  title 
to  the  act  f&.lla  to  express  Its  subject 

Section  3  of  article  11  of  the  constitution 
provides:  "The  legislature  shall  provide  at 
each  regular  eesslon  for  raising  sufficient 
revenue  to  defray  the  current  expenses  of 
the  state  for  two  years."  This  section  Im- 
IK>ses  en  the  leglatature  at  each  biennial  sea- 
sloD  a  dutjc  to  levy  taxes  for  the  ensnlog 
twf  ycen.   That  4nty  mast  be*  fully  pve- 


fonned  by  the  legislature  at  each  regular 
session,  and  one  body  of  legislators  cannot, 
by  making  a  continuing  levy,  encroach  on 
the  province  of  a  succeeding  one.  The  act 
of  1889  was  valid  as  a  levy  for  two  years 
only.  There  is  no  force  In  the  contentLon 
that  the  legislature  can  only  levy  taxes  by 
fixing  a  rate  per  cent  on  the  vainatloD 
the  property.  The  constitution  nowhere  re- 
stricts the  legislature  to  any  particular  form 
of  mlslng  revenue. 

The  title  of  chapter  228  of  the  Laws  at 
1S95  Is  as  follows:  "An  act  amending  sectiooa 
6880  and  63S8  of  the  General  Statutes  of 
1889,  and  repealing  said  original  sections." 
The  contention  that  this  act  is  invalid  be- 
cause the  act  of  1889  liad  spent  Its  force, 
and  Is  therefore  not  a  law  capable  of  amoad^ 
ment,  Is  not  sound.  It  was  a  valid  law  for 
raising  revenue  for  two  years.  It  had  a  con- 
tlnulng  force  until  amended  for  various  pur- 
poses; among  others,  the  collection  of  the 
amount  levied  wherever  tbe  same  remained 
delinquent,  and  as  a  basis  for  all  the  neces- 
sary tax  proceedings  provided  for  Its  collec- 
tion. It  was  never  a  mere  nullity,  and  tbe 
legislature  had  ample  power  to  amend  It 
The  title  to  chapter  226  of  the  Laws  of  ISm 
refers  specifically  to  the  sections  amended, 
and  is  unexceptionable  In  form.  By  para- 
graph 6^  of  the  General  Statutes  of  1889, 
It  Is  made  the  duty  of  the  state  board  of 
equalisation  to  apportion  the  amonnt  of  tax- 
es for  state  purposes  among  the  eeveral 
counties  In  proportion  to  the  value  of  the 
taxable  property  therein;  and  paragraph 
6980  makes  It  the  duty  of  the  ootmty  clerk 
In  each  county  to  determine  the  rate  per 
cent  necessary  to  raise  the  taxes  required 
for  state  purposes  as  determined  by  tbe 
state  board  of  equalization,  and  place  the 
same  upon  the  tax  rolls  of  tiie  connty.  It  la 
the  clear  duty  of  tbe  connty  clerk  In  each 
county  to  charge  up  against  tbe  taxable 
property  the  taxea  required  to-  be  raised  fair 
tbe  support  of  tbe  unlverrity  biy  the  atat- 
ntes  under  consideration. 

The  motion  to  quaeh  the  writ  Is  oremded, 
and  Judgment  entered  for  the  ptolnMfT-  All 
tbe  Justices  concorrtng. 


MePHBBSON  t.  STATE  ex  rd.  "BOPKTSB, 

County  Attoraey. 

DUNN  V.  DUNN. 
(Si^reme  Cionrt  of  Kansoa.    Nov.  9,  1895^ 
SopauB  OouBT  —  Court  oi  AFpa&u-^DBiamo- 

TIOS. 

1.  Chapter  245  of  the  Laws  of  1889  did  not 
take  away  the  ri^t  of  the  aggrieved  party  to  a 
reriefr  in  the  supreme  court  of  a  jadgment  in  an 
action  of  divorce  and  action  removing  a  person 
from  a  public  office  for  official  miaconduct,  or  oth- 
er action  involving  personal  rights  or  status, 
where  no  amount  of  money,  or  fining  saaceptibie 
of  a  money  vabiatioD,  was  in  controversy  Ap- 
oeals  were  cut  off  only  where  there  was  oothiog 
la  controTersy  but  money,  or  property  or  rights 
snsceptiMe  of  a  TahnttaB-  in  mon^; 
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1  SMtfw  0  of  diaptor  99  <tf  tin  Laws  of 
1895.  eonmniiiu;  appellate  courta.  does  not  confer 
on  tbe  coartB  of  appeals  jorisdiction  of  petitions 
m  err  OS  to  reverse  judgments  for  a  divorce,  or 
for  the  remoTal  <^  a  persOD  from  office  for  official 
Buscondtict.  That  dauae  in  said  section  n'hich 
cives  the  courts  of  appeals  jurisdiction  where 
me  amonnt,  or  Talne,  does  not  exceed  $2,000, 
adnsiTe  of  Interest  sjid  costs,  Includee  onlj  ao> 
tioos  wbese  there  is  an  aatount.  or  BomethinK 
having  a  money  valne,  in  contrOTeray. 
(Sj-Uabns  bj  the  Court) 

Error  ftom  court  of  appeal*,  Nortbmi  d*> 
fBrtment,  Western  dlvlalon. 

Action  by  the  state  ex  rel.  Seldoi  O.  Hop* 
Uaa,  county  attorney,  against  3.  B.  McPher* 
■on.  and  action  by  Laura  Xi.  Dmm  agaiurt 
Vtenk  W.  Dunn.  In  bofii  cawa  ^dRments 
Tere  rendered  for  piwltit^ifti,  and  defendants 
brouf^t  mor  to  tbe  oonrt  appeala,  whlcb 
eotlfled  ttaem  to  tbe  supreme  eoort  Juriadle- 
thn  retained. 

J.  A.  GIU,  M.  E.  Thorp,  and  J.  T.  Patter- 
soD.  for  plaintiff  In  error  J.  B.  McPherson. 
&  G.  Hopkins,  for  the  State.  F.  W.  Irish 
and  Milton  Brown,  for  plalnUff  In  error 
Franb  W.  Dunn,  Johq  E.  Uofisln,  for  d*- 
feod&nt  in  error  lAura  l*.  Dunn. 

ALIiBM,  J.  Tbeae  cases  wure  set  down 
for  argumwt  at  tbe  last  gesekA  o»  tbe  ju- 
lisdlctiooal  qaeatlous  presented  by  the  rec- 
ords. Tbe  case  of  McPberson  t.  State  ex 
reL  HopUna  Is  a  petition  in  vnor  to  reverae  a 
judgment  of  tbe  district  court  of  Sheridan 
county  removing  tbe  defendant  frouL  tlie 
office  of  county  clerk  of  that  county  lor  cor- 
ruption and  official  misconduct  There  Is 
BO  mMiey  Judgment  to  be  reviewed,  except 
for  coats,  bof  are  there  any  parties  to  tbe 
proceedings  but  tbe  platatiff  and  tbe  state. 
Tbe  case  of  Dunn  v.  Duna  is  a  petitloa  in 
error  to  revets*  a  Jodsment  of  tbe  dlatriet 
court  of  Blley  eounty  graQtlng  a  divoree  to 
tbe  d^adant  la  error,  and  avrardAyg  to  ber 
the  cnstodr  of  two  minor  children,  and  $50 
for  attorney's  fees.  Tliere  are  other  orders 
vltb  r^ecMtee  to  tbe  property  «C  tbe  parties, 
but  nothing  vhatever  to  indicate  tbe  value 
thereof.  Two  questions  not  heretofore  pass- 
ed on  by  this  court  are  to  be  determined: 
<1)  Whether  the  judgment  of  the  district 
court  Is  not  final.  (2)  If  an  appeal  lies, 
whether  tbe  Jurisdiction  to  In  this  court,  or 
tbe  courts  of  aHieala. 

Section  1  of  cbaptcr  2a  of  tbe  Lavrs  of 
18S9  provides:  "No  appeal  or  proceeding  in 
errw  aball  be  had  or  taken  to  the  supreme 
court  1b  any  dril  action  unless  tbe  amount 
or  THloe  in  controversy,  exclnslve  of  oosts, 
aball  exceed  one  hundred  dollars,  (f  100)  ex- 
cept In  cases  Involving  the  tax  or  revenue 
laws,  or  tbe  title  to  real  estate,  or  an  action 
for  damages  in  whlcb  slander,  libel,  rnalU 
clous  prosecution,  or  ftlse  imprisonment  Is 
declared  upon,  or  the  constitution  of  this 
state,  or  the  constitution,  laws  or  treaties  of 
tbe  United  States,  and  when  the  jndge  of 
the  diatrlct  ^amt,  vr  snperlor  comrt  trying 


the  case  involving  tees  than  one  hundred 
dollars,  (910D>  shall  certUy  to  tbe  snprenie 
court  that  the  case  is  one  belonging  to  tbe 
excepted  <4a8sea."  Under  this  sectl<m,  if 
the  action  be  one  to  recover  money  or  8pe> 
ciOc  property,  and  does  not  fall  within  anj 
of  the  exceptions,  it  is  clear  that  the  judg- 
ment  of  tbe  district  court  is  final.  Did  the 
legtolature  intend  to  take  away  all  right  of 
appeal  In  cases  involving  rights  not  sua- 
c^lble  of  a  valuatitm  in  money,  or  did  Lt 
Intend  that  the  restriction  should  be  con- 
fined to  cases  Involving  an  amount  of  mon- 
ey, or  something  bavlng  a  value  In  money? 
Tiui  language  employed  does  not  express  ttie 
purpose  of  tbe  leglBlatnre  in  tbls  particolas 
with  perfect  deomess,  and  would  seem  to 
be  susceptible  of  either  construction.  We 
find  that  by  chapter  KIT  of  the  laws  passed 
at  the  same  session  the  law  with  referenee 
to  appeals  in  divorc<t  cases  was  amended  so 
as  to  require  a  notice  of  intention  to  appeal 
to  be  filed  In  tbe  office  of  the  clerk  within  10 
days,  and  aliowlog  a  petition  In  error  to  be 
filed  within  4  montba  from  tbe  date  of  tb« 
decree.  Chapters  107  and  245  were  both  ap< 
proved  by  tbe  geveroor  on  the  2d  day  of 
Marcb,  188a  Altbongh  chapter  107  was  first 
publisbed  in  the  official  newspaper,  and 
therefore  took  effect  first,  it  la  clear  that  the 
leglidature  Intended  ttiat  both  acts  should 
take  effMt,  and  that  appeals  abonid  be  al- 
lowed in  divorce  cases.  Although  property 
rights  are  often  determined  in  divorce  cases, 
they  are  disposed  of  rather  as  incident  to  tbe 
dlToroe,  where  one  Is  granted,  than  as  the 
principal  subject  of  controversy.  Tbe  iwo* 
visions  of  chapter  107  permit  an  appeal  as 
well  where  there  Is  not  as  where  there  la  a 
judgment  for  alimony.  In  the  case  before 
us  there  is  also  an  order  with  reference  to 
the  custody  of  children.  The  rights  affected 
by  the  Judgment  of  divorce  and  by  the  order 
with  rejFerence  to  the  children,  though  whol- 
ly Incapable  of  valuation  In  money,  are 
yet  of  first  Importance  to  tbe  individual. 
It  was  the  evtdent  purpose  of  tbe  legislature 
In  passing  chapter  245  to  cut  off  appeals  in 
cases  of  trifling  Importance,  where  it  was 
deemed  better  that  such  litigations  should 
end  with  tbe  district  court  than  that  they 
shonM  consnme  the  time  of  this  court,  in 
tbe  overcrowded  condition  of  Its  docket. 
While  there  Is  no  act  passed  at  the  same  sea- 
son of  the  leglatoture  abowing  eoncliulvel; 
that  it  waa  not  Intended  to  cut  off  appeala 
In  caRes  inrolving  the  right  to  hold  an  office, 
as  the  first  ease  now  under  consideration 
does,  the  reaaons  tor  allowing  the  appeal 
apply  with  substantially  tbe  same  force  to. 
both  cases.  A  reiaoval  from  office  for  cor^ 
ruptlon  or  misconduct  not  only  deprives  the 
defendant  of  tbe  emoluments  of  his  ofilce, 
which  may  be  much  or  little,  bat  subjects 
him  to  a  lasting  disgrace  and  injury,  not 
susceptible  of  valuation  in  money,  wd  w* 
think  tbe.  defendant  has  tbe  right  to  ban 
the  proceedings  of  tha  tiiiat  court  c«Tl»w«d^ 
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and  to  be  rellered  from  the  consequences  of 
any  errors  of  law  It  may  have  committed. 

HaTing  reached  the  condnrion  that  the 
cases  may  be  reviewed,  we  have  little  dlffl- 
cnlty  in  determining  the  second  question. 
80  much  of  section  9  of  chapter  96  of  the 
liSWB  of  1896,  concerning  appellate  conrti^ 
as  is  applicable  to  the  question  under  ctHi- 
Bideratlon,  reads  as  foUows:  "Said  courts  of 
appeals  «  •  «  shall  also  have  exclusive 
appellate  Jurisdiction  as  now  allowed  by  law 
*  *  *  In  all  proceedings  In  error,  as  now 
allowed  by  law,  taken  from  orders  and  de- 
dslons  of  the  district  and  other  courts  of 
record,  or  the  Judge  thereof,  except  probate 
courts,  In  civil  actions  before  final  Judgment, 
and  from  all  final  orders  and  Judgments  of 
such  courts,  within  their  respective  dlTl- 
slons,  where  the  amount  or  value  does  not 
exceed  two  thousand  dollars,  ezcluslTe  of  In- 
terest and  costs.  *  *  *  All  other  cases  of 
appeal  and  proceedli^  in  errw  shall  be  tak- 
en as  now  provided  hy  law."  Giving  to 
the  words  used  in  this  section  the  same  con- 
8tructi<m  given  to  section  1  of  chapter  245 
of  the  Laws  of  1889,  It  must  be  held  that 
the  courts  of  appeals  take  Jurisdiction  of 
esses  under  the  provision  quoted  only  when 
there  Is  amount  or  value  In  controversy 
which  does  not  exceed  92,000.  It  follows 
from  this  coiutructlon  that  proceedings  to 
reverse  Judgments  for  divorce  and  of  remov- 
al from  office  must  be  brought  In  this  courl^ 
and  not  In  tiie  courts  of  appeals,  and  that 
this  court  has  Jurisdiction  of  the  two  cases 
under  consideration.  All  the  Justices  con- 
curring. 


CITT  OF  BMPORIA  v.  RANDOLPH. 
(Biq>reme  Oourt  of  Kansas.    Nov.  9,  1895.) 
Uandjihus  to  Jodob. 

A  district  judge  may  be  required  by  man- 
damuB  to  hear  a  petition  for  the  enlaraement  of 
the  cil7  UmitB  under  section  121  of  tiie  act  to 
incorporate  cities  of  the  seomd  daaa.  as  amend- 
ed.   Gen.  St  1880.  par.  884. 

Allen,  J.,  dlBsentint;, 

(SyllaboB  by  the  Coort) 

Application  hj  the  ot  Emporia  agataut 
W.  A.  Randolph,  Judge  of  <the  Sifth  Judicial 
district,  for  mandamua.  Judgment  for  plain- 

m. 

E.  W.  Otmnlngham,  for  plaintiff.  J.  Jay 
Buck.  T.  N.  Sedgwick,  and  U  B.  Kellogg,  for 
defendant. 

MARTIN,  C.  J.  On  June  18,  189{S,  at  the 
conrthouBe  in  Emporia,  the  plaintiff,  a  city  of 
the  second  class,  presented  to  the  defendant, 
the  Judge  of  the  Fifth  Judicial  district,  a  pe- 
tition for  the  extension  of  the  boundaries  of 
the  city.  The  defendant  declined  to  henr  the 
petition  on  the  grotmd  that  the  duties  sought 
to  be  Imposed  upon  the  Judge  by  section  121 
of  the  act  relating  to  cities  of  the  second  class 
(paragraph  884.  Oeo.  St  1889)  are  In  no  wise 


Judl<^l  in  thdr  natnre,  tmt  nflwr  kgUattrsu 
If  this  question  were  a  new  one,  13ie  mtta 
would  entlrdy  concur  in  the  view  expressed 
the  district  Judge,  but  It  was  folly  consid- 
ered In  the  case  of  Callen  t.  City  of  JnnctlcD 
City,  43  Kan.  827,  23  Pa&  652,  wh^  tiie 
court  h^  althon^  tomecessary  to  a  dedslim. 
that  the  findings  of  fact  made  a  judge  at 
the  district  court  as  required  by  this  section 
are  the  exercise  of  Judicial  power.  That  case 
has  been  followed  In  other  cases,— in  one  at 
least  where  a  eonsldemtlon  of  questions  cloae- 
ly  analogous  was  necesssiy  In  arrlvlns  at  a 
proper  conclusion.  Ruling  v.  City  of  Topeka, 
44  Kan.  577.  579.  580.  24  Pac.  1110;  Bam  T. 
City  of  Kansas  City,  46  Kan.  788,  744,  745, 
27  Pac  148.  We  thliik  it  best  to  follow  ttiese 
authorities,  notwithstanding  we  cannot  assent 
to  the  reasoning  upon  which  they  are  found- 
ed. A  x>erempti»y  writ  wHI  be  awarded  e9> 
qniring  the  Judge  to  consider  the  petitiUL 

JOHNSTON,  J.,  concurring. 

ALLEN,  J.  (dissenting).  I  feel  satisfied 
that  the  decisions  In  the  cases  cited  in  tiie 
foregoing  opinion  were  rl^t,  but  the  reason- 
ing by  which  the  conduBions  were  reached, 
and  the  pn^msttlon  of  biw  affirmed,  that  a 
Judge  ads  Judlidally  In  passing  cm  a  petition 
to  extend  the  corpcnate  UmitB  fxf  a  dty,  are  In 
my  opinion  deaiiy  wrong.  I  cannot  conceive 
of  an  act  more  dearly  and  dlstlnctivdy 
legislative  In  Its  chazscter  than  tiiat  of  de- 
termlnii«  what  the  political  status  of  a  dis- 
trict Shan  be.  The  division  of  the  state  into 
counties,  townships,  cities,  etc..  Is  a  matter 
to  be  determined  exdnslvety  by  leglSlatlvB 
officers,  and  that  duty  cannot  be  Imposed  on  a 
judicial  officer,  as  such,  against  his  consent. 
I  do  not  tiilnk  this  court  Is  boond.  when  the 
question  Is  directly  and  squarely  presented, 
by  obiter  dicta  In  former  cases,  nor  by  mis- 
statements  of  tiie  law.  even  though  the  former 
dedslon  be  based  thereon,  t  do  not  think  the 
district  Judge  was  under  any  obllgatlm  to  pass 
on  the  petition,  or  that  a  writ  ought  to  tane 
~  In  Hi^ft  case  commanding  Um  to  do  wk 


STATE  V.  BANE. 

(CJonrt  of  Appeals  of  Kansas  Sonthem  Dqisifr- 
ment,  a  D.   Oct  28,  1806.) 

Criminal  Pbobbcdtion  —  CoSTisuiSCS — Jort  — 

EZA.HIITATION  OF  WiTKBSS— iNTOXtOATIMS 
L14OOH8 — EVIDBHGB — ISSTBDCnoNS. 

1.  An  application  for  a  continnance  of  a 
canse  on  account  of  the  aicltuess  of  the  attorney 
employed  to  defend  a  part?  against  a  criminal 
chaise  in  an  indictment  is  within  the  sound  dis- 
cretion of  the  trial  court,  and  a  refusal  to  grcnt 
a  continuance  on  such  account  is  not  a  cause  for 
a  reversal  of  the  judgment  of  conviction. 

2.  A  person  who  has  heard  detailed  state- 
ments of  occurrcQcea  in  relation  to  the  commis- 
sion of  a  criminal  offense  charged  in  an  indict- 
ment, but  who  baa  not  formed  or  expressed  an 
opinion  in  relation  to  the  guilt  or  innocence  of  tite 
person  charged  with  the  ctime^  or  soidb  material 
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fact  biTolTed  In  the  charge.  Is  not  dlegualified  to 
tit  as  a  Juror  on  the  trial  on  each  indictment. 

3.  'juie  coar*  abonld  confine  a  witness,  in  bis 
examination,  to  each  facts  onl7  as  aie  within 
Ids  own  personal  knowledge,  and  he  should  not 
be  permitted  to  give  bis  concliuions,  arrived  at 
from  his  obwrrfttlon*,  and  It  is,  ordinarily,  er- 
ror tot  the  court  to  permit  an  attomer,  in  the 
examination  of  bis  own  witness,  to  aslc  nim  lead- 
ing  qnestiona  as  to  material  matters  inToIved  in 
the  issoes  bdng  tried;  but,  where  the  witness  is 
permitted  to  state  bis  own  concluHiona  to  imma- 
terial matters,  or  the  court  has  permitted  coun- 
sel to  ask  leading  qneations  In  relation  to  mat- 
ters that  are  immaterial,  it  la  not  reversible  tx- 
ror. 

4.  In  the  trial  of  a  person  charged  with  sell- 
ing intoxicating  liqnors  m  violation  of  the  prohib- 
itory law,  it  Is  not  competent  for  the  court  to  al> 
low  the  def«idant  to  prove,  by  way  of  defense, 
what  another  person  in  the  place  where  intoxicat- 
ing liquors  were  being  sold  said,  as  to  what  ef- 
forts such  person  had  made  to  employ  the  wit- 
nem  to  attend  bar  .for  him  in  that  place. 

5.  Where  the  court  instructs  the  jury  as  fol- 
Iowb:  **To  authorize  a  conviction  apon  all  the 
counts  relied  upon  by  the  state,  the  jury  must 
believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  made  all  the  sales 
claimed  by  the  state;  and  the  evidence  must 
prove,  beyond  a  reasonable  doubt,  either  that  the 
defendant  made  the  sales  in  person,  or  that  they 
were  made  for  him  by  his  daly-authorized  clerk, 
employ^,  or  agent,  and  with  his  knowledge  and 
consent;  and  the  evidence  must  prove,  also,  thnt 
the  liquors  sold  were  intoxicating.  It  Is  the 
duty  of  the  Jury  to  find  a  verdict  of  not  guilty 
npon  every  count  to  which  you  mtertain  a  rea- 
sonable doubt,  and  a  verdict  of  guilty  as  to  every 
count  upon  which  yon  have  no  reasonable  doubt. 
Beer  and  whisky  and  all  fermented  liquors  are 
presumed  to  be  intoxicating,  without  proof  of 
their  intoxicating  qualities,  and  If  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  or  his  agent,  acting  for  him,  and 
with  his  knowledge  and  consent,  sold  beer  or 
whisky  or  other  fermented  liquors,  by  whatever 
nnnie  called,  you  will  be  authorized  in  finding  all 
such  liquors  were  intoxicating,  as  no  evidence  has 
been  Introduced  to  the  contrary," — Mdt  the  court 
instructed  the  jury  correctly  on  the  law. 

(Syllabus  by  the  Coort) 

Appeal  from  district  court.  R«o  county; 
F.  I«.  Martin,  Judge. 

El.  Bane  was  convicted  of  selling  Intoxicat- 
ing Uqnors  nnlawfnlly,  and  appeals.  Af- 
flrmed. 

H.  Fierce,  for  appellant  F.  B.  Dawes, 
Att7.  Oen.,  U  M.  Fall.  Oa  Atty.,  and  Z.  L. 
Wise,  for  ttae  State. 

JOHNSON,  P  J.  The  appellant,  E.  Bane, 
waa  Indicted  by  the  grand  Jury  of  Reno 
conn^.  In  the  district  court  sitting  wltbln 
and  for  'aid  county.  The  indictment  con- 
tains 83  separate  counts,  each  charging  him 
with  selling  and  bartering  spirltnons,  vinous, 
fermrated,  and  otho*  lnt<aclcatlng  liquors 
without  having  procured  from  the  probate 
Judge  of  said  county  a  permit  to  sell  Intoxi- 
cating liquors,  In  violation  of  section  386, 
c.  SI,  Gen.  St  1888.  The  Indictment  was 
found  by  the  grand  Jury  on  the  I3tb  day  of 
Uarcb,  1805.  Tlie  defendant  was  arrested 
on  a  warrant  Issued  by  the  clerk  of  said 
court  on  said  Indictment,  and  on  ttae  2d  day 
of  May,  1895,  filed  his  motion  and  affidavit 
for  a  continuance  of  the  case  to  tbe  next 


term  of  said  court  for  the  reason  that  the 
attorney  he  bad  employed  to  defend  him 
against  tbe  charges  contained  in  said  In- 
dictment had,  since  his  employment  been 
taken  sick,  and  was  then  physically  unable 
to  appear  In  court  and  defend  against  the 
charges  contained  In  said  Indictment;  that 
be  was  the  sole  attiHney  employed  for  the 
defense,  and  that  be  bad  stated  fully  to  hfm 
his  defraise  to  {he  matters  contained  In  the 
Indlctmoit  And  that  he  could  not  safely  pro- 
ceed to  the  trial  of  his  cause  without  tbe 
presence  of  said  attorney  to  conduct  his  de- 
fense; that  be  did  not  b^eve  any  other  at- 
torney In  the  county  could  conduct  his  de- 
fense In  said  case  so  as  to  give  him  a  proper 
and  efficient  defense  under  tbe  charges  made 
against  him  In  the  Indictment,  bis  said  at- 
torney being  familiar  with  his  business 
transactions,  and  familiar  with  the  grounds 
of  defense;  that  his  attorney  was  confined 
to  his  room,  but  that  he  believed  he  would 
be  able  to  defend  him  at  the  next  term  of 
the  court  His  application  was  ovwruled, 
and  defendant  excepted.  This  Is  the  first 
error  complained  of.  An  application  for  a 
continuance  on  account  of  tbe  absence  or  dls- 
ability  of  an  attorney  Is  addressed  to  tbe 
sound  discretion  of  tbe  court  The  affida- 
vits on  the  part  of  the  defendant  show  that 
he  had  knowledge,  several  days  before  the 
case  came  on  for  hearing,  that  bis  attorney 
was  sick,  and  would  be  unable  to  appear  In 
court  and  d^end  talm  against  the  charges 
contained  In  tbe  tndlctm^t  He  had  ample 
time  to  have  procured  other  counsel  to  de- 
teod  him  before  the  time  the  case  was  set 
for  trial.  He  had  not  used  due  diligence  In 
preparing  his  defense  after  having  knowl- 
edge of  the  sickness  of  his  attorney,  and  the 
court  did  not  abuse  Its  discretion  In  overrul- 
ing and  denying  his  appllcatiOD  for  a  contln- 
nance. 

The  second  matter  assigned  as  error  was 
in  tbe  overruling  of  objections  to  the  com- 
petency of  certain  pCTSons  to  sit  as  jurors  in 
the  trial  of  tbe  case.  The  first  Juror  chal- 
l^ged  for  cause  was  Fred  Scroeby.  In  his 
examination  on  his  voir  dire  he  says:  "I 
know  Mr.  Bane  when  I  see  him.  I  have 
heard  persons  say  Mr.  Bane  was  engaged  In 
selling  Intoxicating  liquors.  Could  not  say 
when  I  heard  It  Could  not  say  whether  It 
was  within  the  last  year  or  not  I  heard  a 
rumor  was  all.  From  what  I  heard.  It  caus- 
ed me  to  believe  that  he  was  engaged  In 
that  business.  I  have  an  opinion.  I  do  not 
know  whether  it  would  require  evidence  to 
remove  It  Could  not  hardly  say  that  it 
would.  I  would  Just  as  soon  have  a  person 
in  the  same  frame  of  mind  as  I  am  myself 
to  sit  on  a  jury  In  case  I  was  charged  with 
a  similar  offense.  No;  I  have  no  fixed  opin- 
ion. I  understand  a  fixed  opinion  Is  one  that 
would  take  evidence  to  remove  it  Q.  Did 
you  believe  what  you  beard?  A.  It  was 
Just  a  rumor.  I  could  not  tell  where  I  heard 
It   Q.  Did  yon  bellere  Itf   A.  Xes,  sir;  I 
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guess  I  dtd.  I  BtUl  bellevQ  it,— beUere  tliat 
Baae  baa  been  engaged  Ib  tbe  sale  of  lntaz< 
Icating  liqooiB.  M7  bdlcf  la  gronnded  by 
what  I  heavd.  I  have  not  beard  anytiilng 
tbat  would,  diange  1117  mind.  Do  not  iaam 
how  oftMi  I  bare  beard  anything  >>boat  the 
matter.  I  don't  know  anything  about  It.  I 
could  not  tell  wben  I  heard  aaythfiog  about 
It,— when  or  how  I  beard  anjrthlng  about  It." 
Appellant  also  claims  that  the  eeort  «nd  lo 
overruling  hia  (^alleoge  for  cftuse  of  Jnrw 
li.  C.  Pound.  This  Jnior,  In  Ua  examlnatton 
aa  to  his  qnallflcatifxis,  says:  "I  know  de- 
fendant when  I  see  biin.  Kmply  a  paarinc 
acquaintance.  I  baTs  heard  what  b»  Is  char- 
ged  with.  Hqani  be  was  charged  with  seU- 
Ing  Intoxicating  llqnonu  OiT*  heard  noth- 
ing about  the  case.  Have  no  opinion.  Have, 
not  beard  any  person  my  whether  or  not  be 
was  engaged  in  telling  intoxicating  llqaors. 
I  hare  heud  it  rumwed;  nothing  dse  bat 
mmoF.  Hare  beard  no  OTidence  on  tbe  ones- 
tlon  of  fiict  as  to  wbather  he  la  selling  or 
not.  Have  formed  no  opinloB  from  the  ru- 
moors  aa  te  whether  he  was  aelllng  or  not 
I  hare  no  opinion  based  on  tbe  erldence. 
Have  no  fixed  opinion  based  on  rumor.  I 
tUnk  tbe  rumors  I  hare  heard  would  not 
produce  any  influence  aa  my  mind.  I  oonld 
try  this  case  fidily  and  ImpartiaUy  on  tbe 
evldmce  In  thla  ca8&  WIU  be  guided  solely 
1^  the  erldence.  I  understand  that  tbe  d*- 
fendant  Is  presumed  to  be  Innocent  of  ev&cj 
charge  against  him  antU  he  is  proven  guilty. 
Would  not  consider  the  fact  that  he  has  been 
Indicted  1^  tbe  grand  jury  as  any  erldoice 
agalnat  him.  Would  con^der  Um  Innocoit 
until  the  state  produced  witnesses  In  open 
conrt  to  proTe  bis  guilt  b^ond  a  reasonable 
doubt.  If  I  bad  any  reasonable  doubt  of  de- 
fendant's guilt,  would  find  a  verdict  of  not 
goUty.  Do  not  think  the  penalty  fixed  by 
the  prohlbttory  law  too  severe.  Have  no 
feeling  for  the  prohlbltcvy  law,  or  any  bias 
or  prejudice  against  It."  On  examination  by 
connsel  for  the  defendant,  the  juror,  among 
other  things,  said:  "I  know  Mr.  Bane.  I 
have  no  particular  acquaintance  with  him." 
Tbe  following  questloD  was  then  propound- 
ed to  bim:  "Q.  Wbom  did  you  ever  bear 
say  anything  about  the  question  as  to  wheth- 
er he  bad  been  selling  intoxicating  liquors? 
A.  I  don't  know  anything  In  particular.  It 
Is  Just  a  rumor  on  tbe  street,— street  talk. 
I  beard  such  talk  last  year.  Q.  Did  the  par- 
ties with  whom  you  talked  state  what  they 
understood  about  tbe  facts  In  re^rd  to  the 
matter?  A.  No,  fAt;  I  never  talked  with 
any  one  about  It.  Well,  I  don't  know 
that  any  one  evo*  talked  with  me.  It  was 
Just  a  general  rumor  that  I  would  hear,— 
some  talk  on  the  street.  Was  acquainted 
with  the  parties  I  beard  talking  on  the 
street.  I  guess  I  believed  what  I  heard 
them  say.  I  have  not  beard  anything  to  re- 
move the  belief  from  my  mind.  They  were 
talking  about  Bane's  selling  liquor.  What 
they  said  did  not  cause  me  to  believe  one 


way  or  tbe  othw.  I  doa*t  Tvomabet  aay 
definite  talk  tbat  I  overbeaid,  mora  than 
"Baua  run  a  "Joint,*  <x  something  to  tbat  tf- 
feet  I  believed  It,  1U»  anything  dse  I 
baud.  I  still  think  ao.  It  would  require 
evldwce  to  lemore  the  belief  upon  that 
point  If  permitted  to  sit  a3  a  Juror*  I  would 
start  in  believing  tbat  fact  Would  stiU  be- 
Here  It  nntH  I  heard  some  evidence  to  re- 
move It  I  understand,  by  the  term  'Joint,' 
a  place  where  U^oxlcating  Uquor  la  sold  hi 
vielatloo  ot  law.  That  b^ef  Is  not  flnnly 
fixed.  I  mean,  by  'firmly  fixed,*  that  It  Is  not 
fixed  bnt  what  evidence  would  remove  It 
It  woBld  take  erldence  to  remore  the  be> 
lief."  And  upm  this  examlnaUoc  counsd 
for  tbe  defendant  challenged  the  Juror  fu 
cansek  and  tbereuptm  tbe  cowt  further  ex- 
amined the  iuTot,  and  the  Juror,  In  answer 
to  interrogatorlea  propounded  by  the  court, 
said:  "I  know  nothing  about  this  matter, 
bnt  mere  rumor.  I  bare  no  fixed  at  settled 
<^nlon.  Most  generally  believe,  when  there 
Is  much  talk,  there  Is  some  truth.  Tbat  Is 
about  tbe  extant  o<  it  I  have  no  opinion 
tbat  would  prevent  me  frMi  fhtrly  eondd- 
eriug  all  the  testimony  in  the  case.  I  think 
I  can  try  the  case  according  to  the  law  and 
the  evidence,— nothing  to  prevent  me  from 
being  guided  mAely  by  the  evidence."  And 
upon  the  whc^e  examination  of  this  Juror 
the  coort  overruled  tbe  challenge  for  cause. 
Section  205,  c.  82,  Gen.  8t  1889,  reads:  It 
shall  be  a  good  cause  for  challenge  of  a 
Juror  tbat  be  has  fanned  or  expressed  an 
oplnUm  00  the  Issue  or  any  material  fact  to 
be  tried."  We  are  unable  to  see  wb«eln 
either  Fred  Scrosby  or  L.  O.  Pound  had 
foroked  or  expressed  an  c^>lnlon  as  to  tbe 
guilt  or  Innocence  ot  the  appelant  Bane,  od 
any  material  fact  involved  in  the  charge. 
Tbey  each  knew  him  by  sight  Neither  of 
them  was  personally  acquainted  with  blm, 
Tbey  had  each  beard  i»ersons  talking  about 
his  keeping  a  "Joint."  Neither  of  them  bad 
engaged  in  conversation  talking  about  it  nor 
did  any  of  the  persons  who  were  talking 
about  It  address  their  conversation  to  either 
Scrosby  or  Pound.  They  simply  beard  per- 
sons  on  tbe  street  talking  of  It  in  a  casual 
manner.  Neltbep  of  them  remembered  who 
they  besrd  speak  of  the  mattor,  or  what 
tbey  heard  tbem  say  aboat  It  Bach  of  these 
parties  testified  that  they  would  not  be  Influ- 
enced In  their  verdict  by  anything  tbey  had 
beard  In  relation  to  It  and  tbey  conld  go 
Into  tbe  Jury  box  and  try  tbe  ease  fairly  and 
Impartially  upon  tbe  eridenee,  uulnflaenced 
by  anything  they  had  ever  beard;  tbat  tbey 
bad  no  bias  or  prejudice  In  the  matter.  Nei- 
ther of  tbem  knew  anything  persMially 
about  tbe  matter  charged  in  the  Indictment 
Each  of  tbem  liad  a  belief,  based  on  the 
street  rumor;  but  tnklng  tbe  examinatloo 
ot  these  persons  as  a  whole.  It  does  not  show 
tbat  they  knew  anything  about  tbe  tects 
charged,  and  they  bad  not  fonned  or  ex- 
pressed any  (pinion  tbat  would  render  liiem 
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Incompetent  as  Jnrorm.  In  the  case  of  Eoy 
T.  State,  2  Kan.  403.  Bailey.  J.,  deUvertng 
tbB  optaUon  of  tiie  court,  aa^:  "If  no  per* 
aoo  were  to  be  deemed  a  competont  Jnror 
who  bad  listened  to  a  statement  more  or 
less  detailed  txom  a  woman,  or  had  read 
sach  statement  la  a  newspaper,  we  appre^ 
bend  tliat  it  mlgM  freqoently  resolt  in  & 
complate  failure  of  jnstloe  from  the  ex.- 
tresne  diffiodty  in  finding  ]arot&  This  court 
cannot  hold,  as  a  maAter  at  law,  that  a  per- 
son summoned  as  a  juror  Is  disqualified  to 
sit  as  a  juror  In  a  criminal  case  fvcmi  tlw 
mere  tact  that  he  has  listened  to  a  state- 
ment  from  bis  neighbors  purporting  to  be  a 
detail  ot  the  occurrence,  which  is  all  that 
appean  In  this  case.  AutlK^tles  on  this 
point  axe  too  nomecous  to  leare  any  donbt 
the  compertency  of  the  Juror."  In  the 
ease  <rf  State  t.  MedHcott,  9  Kan.  181,  King* 
sun,  0.  X.,  defiToring  the  opinion  of  the 
court,  says:  "The  rule  adi^ted  by  our  stat- 
ute has  so  CrcquGDtly  been  the  subject  of  Ju- 
dicial comment  as  to  leare  little  room  for 
oaefiil  ext^ided  obBerratlons.  Although  An- 
derson at  flrst  atated  tiuvt  he  had  an  opinion, 
npon  turthsr  qnestlcming  It  appears,  cdeariy, 
that  it  was  an  iaqireaslon  oaly,  and  that  the 
impresBtou  depended  oa  the  newspaper  ae- 
connt,  of  the  truth  of  which  he  had  no 
knowledge.  We  tiUnk  that  there  was  no  er- 
ror  la  oYemling  ttiis  cbaUeoge  for  cause  In 
this  case.  An  Impressioa  Is  not  an  opinion, 
and  not  made  a  cause  for  a  challenge  by  the 
■tatute^"  In  the  case*  of  State  t.  guiding. 
24  Kan.  1  (opinion  Brewer,  J.),  "one  Ju- 
ror testified  that  he  had  an  of>inion  founded 
upon  rumor,  that  the  public  money  was 
missing,  that  he  bad  ao  oplnton  as  to  the 
guilt  or  innocence  of  the  defendant,  and  that 
he  believed  defendavt  was  el^  clerti;  an- 
other, that  he  had  an  opinitn  tluit  public 
DMoey  had'  been  lost  or  stolen,  that  he  had, 
on  reading  of  the  matter,  made  n*  inquiry 
wbetii«r  it  waa  true  or  false,  and  that  his 
opinloQ  wo^d  not  Influmee  him  hi  any  way 
in  the  trial  of  ttie  case,  and  tliat  he  cooM 
gire  due  oonsideratloa  to  the  testimony. 
Another  gave  substantially  the  same  an> 
swcrs  to  the  questions  put  to  him.  Within 
the  rule  Wd  down  In  the  MedUcott  Case,  9 
Kan.  191,  we  think  the  challenge  waa  proper*- 
ly  oTemiled.  It  does  not  appear  that  either 
of  these  Jnrent  had  socb  settled  opinions  or 
ronvictions  as  would  prevait  them  from  b» 
tne  impartial  Jurora." 

The  third  aaelgument  of  error  it  that  the 
oDurt  erred  In  oyerraUng  objections  to  certain 
qnesttoDS  propounded  to  witness  S.  D.  McOttr* 
ley,  tor  tlie  reasm  that  some  were  leading 
and  some  called  for  conduslons  of  the  wtt- 
neaa  The  witness,  after  testifying  that  be 
had  been  tn  the  app^anf  b  place  of  businesa 
a  uomber  of  times,  describes  its  locatloa; 
that  he  had  seen  defendant  In  there  serual 
timesi  and  had  booght  whisky  of  him  sereral 
tiines.  "Oooldn't  tell  how  otteo  be  bou^t  of 
blm,  but  fixed  tt  at  six  times.   He  bought 


itom  other  persons  In  there:  Don*t  know  who 
they  were,  but  described  two  pers(«B  who 
were  in  there  mwlrlng  miea, — one  a  tall  man, 
and  the  otioer  a  short  thbtk  man.  IMd  not 
know  their  names.  Sometimes  Bane  set  up 
the  liquor  himself,— beer  or  w  ha  terra-  was 
called  for.  Bought  several  times,  from  the 
tall  man,  whisky  and  beer.  Difficult  to  name 
the  p^sons  that  were  present  when  he  bought 
of  the  tall  man.  Saw  Mr.  Bane  tn  there  fre- 
quently." After  this  testlmimy,  the  county 
attorney  propounded  certain  qnestloDS  to  the 
witness  as  to  his  seeing  Bane  ia  there  wheo 
he  boo^  Uqoor  from  the  otber  parties,  and 
as  *  to  whether  ther  were  aetilig  as  rks 
th^,  and  the  witness  said  he  "did  not  kuow 
whether  he  vas  derk  or  not,"  and  tbe  county 
attorney  then  asked  the  wttneas  the  foUowing 
qnestkm:  "Q.  He  saw  you  buy  the  Uqnor?" 
which  was  objected  to,  and  the  court  overrul- 
ed tbe  objecthm.  But  wHness  did  not  an- 
swer that  questloo,  and  to  the  next  qncstlOH 
he  said  he  saw  him  freqwently  In  the  room. 
He  did  not  know  what  be  was  doing  there. 
Sometimes  he  was  b^lnd  the  counter,  and 
sometimes  he  was  not.  Hte  Impression  was 
Mr.  Baue  was  *\*hlef  cook."  He  tteug^t  he 
was  proprietor  of  the  institution.  He  seemed 
to  be  "general  manager."  The  witness  was 
examined  at  great  Imgtii,  and  testified  to 
what  be  saw  tbere,  and  what  occurred  In 
Bane's  place  of  bmdness,  without  any  objec- 
tion; bat,  wbeB  be  was  asked  in  ration  to 
what  Bane  was  doing  In  there,  and  whetha 
the  parties  In  tbere  were  clerks  or  not,  and  the 
inference  the  witness  drew  from  what  be  had 
seen  th«»,  the  defendant  objected.  We  think 
some  of  theae  questions  were  leading,  and 
some  fa  the  answers  of  the  wltseBs  were  con- 
duslons that  Bhoidd  have  been  drawn  from 
the  evidence,  by  the  Jury,  but  none  of  these 
qaestkms  or  answers  were  material).  After 
tbe  witness  bad  detailed  fully  all  the  particu- 
lars in  relation  to  the  pturchase  of  llquora 
trwn  Ban^  and  that  It  was  his  place  of  bnsf* 
nees,  he  said  he  was  frequently  in  tbere  set- 
tin?  up  liquors,  sometimes  behind  the  counter 
and  sometimes  not.  These  were  all  facts 
within  the  knowledge  of  the  witness,  and 
were  testified  to  by  him.  We  do  not  think 
that  there  was  any  prejudicial  error  cunmlt- 
ted  by  the  court  in  permitting  the  witness  to 
answer  the  questions  objected  to  by  appelant 
The  fourth  errw  complained  <rf  by  ai^Kllant 
was  In  sostalnlBg  cwtaln  objectloits  to  teatl- 
mony  ofTered  by  him  In  his  defense.  Counsel 
for  defendant,  tn  stating  his  defense  at  the) 
close  of  the  testimony  for  the  state,  siUdr 
**I1ie  testimony  In  this  case  will  show  that 
Mr.  Bane  has  been  running  a  restaurant  in 
the  building  that  has  been  testified  to  here 
by  witnesses  for  the  state,  and  that  hte  res- 
tamrant  Is  In  the  front  part  d  tiie  btdldlng, 
and  that  is  tbe  only  thing  he  has  had  to  do 
with  It  from  first  to  Ismt;  that  probably,  as 
a  matter  of  fact,  he  did  go  back  and  forth 
through  tbe  building  v  room  tn  wMoh  tbe 
'Joint  was        aad  baa  bean  anont  1b  ttsse^ 
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as  a  man  ordinarily  would  under  such  drcnm- 
Btauces,  but  tbat  be  liad  nothing  to  do  witb 
the  selUug  of  either  beo-,  whlaky,  ox  any  other 
Intoxicating  liquors.  We  deny  In  toto,  and 
we  expect  to  show  to  you  that  it  la  true  that 
this  loint'  was  run.  In  there,  by  a  man  by  Uie 
name  ot  Sampson,  that  has  been  testified  to 
here;  but  as  to  whether  he  was  proprietor 
himself,  or  whether  he  was  working  in  the 
emidoy  of  this  man  Cartby,  that  has  been  tee- 
tLfled  to,  we  know  not,  but  that  he  assumed 
to  be  the  pn^etw,  utd  to  all  appearances 
was  the  proprietor.  TbaX  la  the  nature  of  our 
defense,  briefly  stated."  After  statement  of 
the  nature  ct  the  defense  by  coonsel  ft>r  the 
appellant,  he  placed  a  witness  by  the  name  of 
Malo^  Mitchell  on  the  stand,  ^nd  proceeded 
to  exanUne  him  with  refoence  to  the  loca- 
tion of  the  place  where  the  Uqoors  had  beoi 
sold,  and  his  frequent  vldts  to  the  place  where 
the  "joint"  was  kept,  and,  after  showing,  by 
him,  that  a  man  by  the  name  of  Sampson  was 
in  there  as  bartender,  selling  Into^cating  liq- 
uors, and  seeing  him  sell  Intoxicating  liqutMrs, 
to  customers  wlieneve:  they  called  tor  them, 
and  that  he  had  never  seen  Bane  In  there 
serving  customers  with  drinks,  the  following 
question  was  atikaA  the  witness:  "Q.  Tou 
may  state  whether  or  not  there  was  any  ef- 
fort made  Mr.  Sampatm  to  empk^  yon  to 
act  in  "Uie  capacity  of  bartender  there?  A. 
Tea,  Or,"  The  state  objected  to  this  questlcm, 
as  Incompetent,  IrreJeTant,  and  immaterial, 
and  tbe  court  sustained  the  objection,  and  di- 
rected the  answo'  to  be  Btricfcen  out  To  the 
ruling  of  the  court  the  defendant  excepted. 
The  next  question  was:  "You  may  etate,  Mr. 
Mttcheil,  who  assumed  to  be  proprietor  and 
owner  of  that  'Joint'  at  the  time  you  went  in 
there."  This  question  was  objected  to  as  In- 
competent, irrelevant,  and  immaterial.  The 
objection  was  overruled  by  the  court,  and 
witness  answered:  "I  thought  Mr.  Sampson 
was.  Anything  I  wanted  I  got  from  Samp- 
son. Q.  Do  you  know  if  Mr.  Sampson,  while 
he  was  running  that  'Joint,'  or  engaged  in  the 
sale  of  intoxicating  liquors  In  that  'Joint,* 
made  any  effort  to  employ  any  individual  to 
attend  the  bar  for  him?"  State  objected  aa 
incompetent,  irrelevant,  and  Immaterial  The 
objection  was  overruled  by  the  court  Tbe 
witness  answered:  "Yes,  sir."  And  the  witness 
was  permitted  to  answer  all  the  questions  in 
relation  to  what  hie  impressions  were  in  rela- 
tion to  who  was  the  proprietor  of  the  "Joint" 
We  do  not  tliiuk  that  there  was  any  error  In 
the  court's  sustaining  the  objection  to  the  one 
question  as  to  Sampson's  effort  to  employ  the 
witness  as  a  bartender,  when  the  witness  wm 
permitted  afterwards  to  give  bis  impression 
as  to  who  was  the  proprietor  and  manager  of 
that  "Joint."  It  certainly  was  not  competent 
for  the  defendant  to  prove  what  effort  Samp- 
son had  made  to  employ  him  as  a  bartender. 
It  was  Immaterial  as  to  what  Sampson  had 
said  or  done  in  relation  to  employing  another 
to  attend  bar  in  the  "Joint"  AH  the  facts  in 
relatlMi  to  tbe  mannor  in  which  that  "Joint" 


had  been  run  were  fully  testified  to  by  ail  the 
witnesses  for  the  state,  as  well  as  the  wit- 
nesses for  the  d^enoe;  and  It  waa  a  qnestlim 
of  fac^  for  tlie  determination  of  tbe  Jury,  as 
to  wheths  tbe  qnteUuit  had  been  gidlty  of 
making  sales  of  liquor  at  the  place  charged  In 
the  Indlctmoit  against  him. 

The  fifth  error  complained  of  Is  the  giving 
of  the  third  and  fourth  Inatmctttuis  to  the  Jory: 
"(ffi  To  authorize  a  conviction  upon  all  the 
oounts  idled  upcm  by  tbe  state,  the  Joi?  must 
believe,  from  the  evidence,  beyond  a  reason- 
able donbt  tbat  tbe  d^endaat  made  all  of  tbe 
sales  clamed  by  the  state;  and  the  evidence 
must  prove,  t>eyond  a  reasonable  doubt,  eltho' 
tbat  tbe  defendant  nude  the  sales  In  person, 
or  that  they  were  made  tor  him  by  his  duly- 
anth(»Ued  titok  at  anphsji  or  agoit,  and 
with  hla  knowledge  and  otmsent;  and  the 
evidence  most  lowve,  also,  tbat  the  liquors 
sold  w«e  intoxicating.  It  Is  the  duty  of  the 
Jury  to  find  a  verdict  of  not  gnllty  nptm  er«T 
count  as  to  which  you  entertain  a  reasonable 
doubt,  and  a  verdict  of  guilty  aa  to  eveey 
count  tqon  which  you  have  no  reaaanable 
doubt  (4)  Beer  and  whlaky  and  all  ferment- 
ed liquors  are  presumed  to  be  intoxicating, 
without  proof  of  their  intoxicating  qnalitlCB, 
and  if  you  find  from  the  evidence,  beyond  rea- 
sonable doubt,  that  the  defendant,  or  his 
agent,  acting  for  him,  and  with  his  knowledge 
and  consent,  sold  beer  or  whisky  or  other  fer- 
mented liquors,  wiiatevw  name  called,  you 
will  be  auth(Hd2ed  In  finding  all  such  Uqnots 
were  intoxicating,  aa  no  evidence  has  been  in- 
troduced to  the  contrary."  It  is  urged  by  ap- 
pellant that  these  instructions  were  not  au- 
thorized under  the  evidence  in  this  case;  that 
there  was  no  competent  testimony,  on  the  trial 
of  the  case,  tending  In  the  remotest  degree  to 
establish  any  agency  or  employment  of  the 
parties  that  were  selling  beer  and  whisky  in 
tbe  "Joint"  At  the  conclusion  of  the  evi- 
dence for  the  state,  at  the  request  of  the  ap- 
pellant, the  court  required  the  count?  attor- 
ns to  elect  what  counts  he  relied  upon  tor  a 
conviction,  and  what  testimony  he  relied  up- 
on to  support  each  count  After  the  county 
attorney  made  his  election,  and  stated  the  evi- 
dence upon  wliich  be  relied  tm  a  conviction 
upon  each  separate  count  the  defendant's 
counsel.  In  stating  the  defense  to  the  several 
counts  in  the  Indictment  admitted  that  there 
was  a  "Joint"  being  run  in  the  rear  room  of 
the  building  occupied  by  defaidant  as  a  res- 
taurant but  denied,  tliat  the  defendant  was  the 
proprietor,  or  that  he  had  anything  to  do 
with  carrying  on  the  business  or  seiUng  intox- 
icating liquors  therein.  The  evidence  shows 
sev^al  sales  ot  whisky  and  beer  made  direct 
by  the  appellant,  and  sales  made  by  other 
parties  in  the  "Joint"  in  the  presence  of  him; 
that  it  was  known  aa  "Bane's  Place";  that  he 
was  around  the  room  during  most  of  the 
time;  that  be  paid  tbe  rent  on  the  building; 
that  he  was  In  the  building,  selling  liquor, 
when  it  was  all  in  one  room;  that  a  partition 
was  afterwards  put  to,  and  tbe  baUdlns  divid- 
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ed  into  two  depaitments,  and  be  afterwaxAs 
put  the  restanrant  In  the  front  room.  Bnt 
his  coodact  In  paying  the  rent,  and  blB  con- 
stant iffesence  about  the  **]oIiit,"  making  aales 
to  different  parties,  bdng  behind  the  bar  and 
In  the  room,  snfDdoitly  Indicated  hla  proprie* 
torsblp  of  the  *'jolnt";  and.  wltb  aU  tbese 
facta  befwe  tbe  Suey,  we  Iblnk  the  Instrnc- 
tJons  were  authorized  by  tbe  erldenoe,  and 
that  tbe7  stated  the  law  coirectly  In  this  case. 
The  Jory  fonnd  dtfendant  guilty  upon  17 
coonta  In  the  Indictment,  and  not  guilty  <m  16 
coantB  In  the  Indictment 

Tbe  final  contention  of  ooonsel  tor  fhe  aj^ 
pellant  Is  that  there  was  not  saffldent  evidence 
on  which  to  base  the  verdict  of  flie  Jury  of 
guilty  on  12  of  the  sales  testified  to  as  having 
been  made  by  persons  other  than  the  defend- 
ant, and  therefore  tbe  court  should  have  sus- 
tained the  motion  for  a  new  trial  as  to  tbe 
counts  upon  which  defendant  was  convicted 
for  said  12  sales.  We  have  examined  tbe 
evidence  in  this  case  with  great  care,  and 
are  satisfied  that  the  case  was  fairly  tried, 
that  there  was  no  error  committed  in  the  ad- 
mission of  the  evidence,  and  tbe  court  in- 
structed the  jury  correctly  on  tbe  law  applica- 
ble to  this  case,  and  we  tiilnk  the  verdict  tft 
tbe  Jury  Is  In  accordance  with  the  evldoKe. 
The  Jury  bad  all  of  the  witnesses  before  them, 
beard  their  evidence,  saw  their  demeanor  oa 
tbe  witness  stand,  and  It  was  their  province 
to  w^h  tbe  testimony  and  determine  flie 
credibility  of  each  witness;  and.  having  re- 
turned their  verdict,  which  is  sustained  by 
abundance  of  evidence,  thtfe  was  no  error  In 
refusing  to  set  adde  tbe  verdict  aa  to  tbe  12 
saleB,  or  as  to  any  part  of  It  The  Judgment 
of  the  district  court  la  affirmed.  AH  the  judges 
concurring. 


HICKMAN  et  al.  v.  FARGO  et 

(Coon  of  Appeals  of  Kansas,  Southern  D^NUt- 
ment  a  D.    Nov.  9^  1885.) 

Bail— BasAOH— What  CoxaTiTuras. 

1.  Where  there  are  several  persons  named  Id 
an  undertaking  for  the  release  of  a  debtor  from 
imprisonment,  and  extending  to  him  priBon 
boands,  and  one  is  named  as  principal  and  the 
other  aa  stiretiea,  and  tbe  nndertakin^  la  signed 
bj  the  Boreties  only,  and  the  debtor  u  released 
upon  the  execution  ta  the  undertaking,  and  there- 
b}'  confined  within  prison  bonnda,  the  sureties 
who  yipi  the  bond  are  hdd  to  the  obligation  they 
have  Biened. 

2.  sureties  on  ^n  undertaking,  that,  If  the 
debtor  shall  go  beyond  prison  bounds  before  he 
is  discharged  DT  due  coarse  of  law,  they  promise, 
agree,  and  obligate  themselves  to  pay  a  judg- 
ment rendered  by  the  district  court  of  S.  county 
on  the  22d  day  of  April,  1880,  for  a  certain  sum 
as  damages,  and  the  costs  ox  suit  In  a  c^tain 
turn,  are  entitled  to  stand  upon  the  strict  terms 
of  tbe  bond  tbey  signed,  and  are  not  bound  to 
pay  a  judgment  rendered  by  the  same  court  on 
some  other  day.  for  a  different  smonnt,  between 
tbe  same  parties. 

3.  Where  R.  has  been  arrested  by  order  of 
the  court  for  frandulentiy  disposiiic  of  his  prop- 
erty, and  gives  bond  for  his  release  from  arrest, 
ind  is  thereby  confined  to  prison  bounds,  and  his 


mreties  undertake,  agree,  and  promise  tliat,  If 
R.  shall  RO  beyond  the  prison  bonnila  before  lap- 
ins  discharged  according  to  law,  they  will  pnr 
the  plaintiff  the  amount  of  the  execution,  witii 
Interest  and  cost,  and  afterwards  the  judge  of 
the  district  court,  npon  proper  notice  being  given, 
and  having  all  the  parties  to  the  suit  before  him, 
bnt  in  the  absence  of  the  sureties  on  the  under- 
taking, makes  an  order  releasing  R.  from  his 
prison  bounds  for  SO  it^n,  AeM,  that  his  surges 
are  released  from  the  olnigatlon  of  the  undertak- 
ing, 

(SyUabuB  by  fbe  Oourt) 

Error  fnHn  district  eour^  Oovl^  county; 
M.  O.  Troup.  Judge. 

Action  by  John  T.  Hickman  and  John  O. 
Woods  against  0.  H.  Fai^  and  otbeni,  part- 
ners as  C.  H.  Fargo  &  Oo.  Plalntifls  had 
Judgment,  and  defendants  fining  error.  Re- 
versed. 

This  case  was  commoiced  In  the  district 
court  of  Sumner  county,  and  taken  to  Cow- 
ley county  oa  change  of  venue,  on  account  of 
the  Judge  of  tbe  district  court  of  Sumner 
county  having  been  Interested  In  the  case  as 
an  attorney  before  his  Section  as  judge.  Tbe 
case  was  finally  tried  before  tbe  court  with- 
out a  Jnry. 

Tbe  petition  of  the  plaintiffs  was  as  follows; 

"And  tbe  plaintiffs  say  that  on  or  about  tbe 
21st  day  of  April,  A  D.  1880,  they,  by  the 
consideration  of.sald  court,  obtained  a  Judg-' 
ment  duly  rendered  against  one  C.  O.  Ran- 
dolph for  the  sum  of  eight  hundred  and  fifty- 
two  dollars  and  sixty  cents,  damages,  and  the 
further  sum  of  twenty-nine  dollars,  costs  of. 
said  suit  together  with  Interest  on  said  Judg- 
ment, from  the  date  thereof,  at  the  rate  of 
seven  per  cent  per  annum;  that  on  the  19th 
day  of  June,  A  D.  1880,  the  plaintUT  duly 
and  legally  obtained  an  execution  against  the 
person  of  the  said  G.  O.  Randolph  on  said 
Judgment  which  said  execution  against  the 
person  was  duly  and  properly  Issued  and  de-' 
livered  and  directed  to  the  sheriff  of  said 
Sumner  county;  that  said  sberiif,  by  vlrtsie 
of  said  execution,  oa  the  19th  day  of  June, 
A.  D.  1880,  arrested  the  said  G.  O.  RandtdiA 
in  said  Sumner  county;  that  tbe  said  0.  O. 
Randolph,  as  principal,  and  tbe  said  John 
T.  Hickman  and  John  G.  Woods,  as  his  sura- 
ties,  on  the   day  of  June,  A  D.  1980, 

the  said  0.  0.  Randolph  being  then  tn  tbe 
custody  of  said  sheriff  as  a  prisoner,  as  afMe- 
sald,  In  Sumner  county,  made  and  executed  an 
uiulertaklng.  In  and  by  which  the  defendants 
covenanted  and  agreed  with  these  plalntitrs 
that  If  tbe  said  C.  G.  Randolph  should  go  be- 
yond prison  bounds,  to  wit  beyond  the  bound- 
ary of  the  said  county  of  Sumner,  before  be- 
ing discharged  according  to  law,  tbey,  the 
said  defendants,  would  pay  to  C.  H.  Fargo  & 
Co.,  tbe  plaintiff  herein,  tbe  said  sum  of  eight 
hundred  and  fifty-two  and  •'i/ioo  dollara, 
damages,  together  with  twenty-one  dollars 
costs  of  the  same  suit  and  all  costs  that 
should  accrue  on  said  Judgment  and  all  Inter- 
est on  the  same:  that  said  undertaking,  and 
tbe  sureties  thereon,  were  approved  by  tbe 
said  sheriff;  and  that,  1^  tbe  reason  of  thei 
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^vlng  of  Bald  ondertakbig,  the  said  O.  O. 
Uandolph  WEB  by  said  sheriff  released  from 
said  custody,  and  allowed  to  go  without 
hlDdrance  from  said  imprisonment  And  the 
plaintiffs  further  say  that  before  the  Ifft  day 
of  December,  A.  D.  18S2,  and  the  1st  day  of 
Febnuuy,  A.  D.  1883,  to  wit,  on  or  about  the 
26th  day  of  December,  A.  D.  1882,  the  said  G. 
G.  Itandolph  went  beyond  said  prison  bounds, 
to  wit,  beyond  the  boundaries  of  the  county 
of  Sumner  aforesaid,  before  being  first  dls- 
cbaxsed  according  to  law,  and  went  to  tbe 
state  of  Illinois:  that  since  said  23th  day  of 
December,  A.  D.  1882,  the  said  G,  G.  Ran- 
dolph has  remained,  and  still  oontlniies  to  re- 
main, beyond  the  boundaries  of  the  nM 
county  ot  Sumner;  and  that  tbe  said  O.  C. 
Randolph  has  not  been  discharged  from  bmM 
tanprisonment  aoeordlng  to  law,  and  that  no 
part  of  said  Judgment  has  erer  been  paid.  A 
co^  o€  the  aaM  ondertaklng  Is  hereto  at> 
tacbed,  maiiEed  *E£hlUt  A,'  and  made  a  part 
<tf  Oils  petition.  Wher^tore  tbe  plalntUTs 
ptay  Jndgment  ugalost  the  said  defendants  fer 
the  aum  «f  ^bt  bnndved  and  stfrentr  and 
*Vio«  dollars,  with  Interest  thereon  at  tbe 
rate  of  7  per  cent  per  annnm  tnm  tbe  21st 
day  of  April,  A.  IX  1880;  togstlMr  with  their 
costs  In  and  about  tUa  siUt  In  Oat  heUaUt  ex> 
XWDded.** 

•TExhlblt  A. 

"Whereas,  in  a  certain  action  in  the  dis- 
trict court  of  Somner  county,  Kansas,  where- 
in C.  H.  Fargo  &  Co.  Is  plaintiff  and  O.  a 
Randolph  Is  defendant,  the  said  C.  H.  Fargo 
&  Company,  on  the  22d  day  of  April,  1880, 
obtained  a  judgment  against  the  saJd  G.  C 
Randolph  in  the  sum  of  eight  hundred  and 
forty-two  and  'Vim  dollara,  and  tbe  further 
mm  of  one  trundred  and  tweuty-one  dollars 

BBd  cents,  costs  of  suit;  and  whereas, 

the  saM  C.  H.  Fargo  &  Company,  on  the  &th 
*iy  of  June,  1880,  l^-  the  consideration  of 
iald  coart  obtained  an  execution  against  tbe 
person  of  the  said  Judgment  debtor,  the  said 
0.  C.  Bandolph,  on  said  Jndgment;  and 
whereas,  the  Bald  a  0.  Randolph  has  on  saM 
eneDtlon  ben  arrested,  and  Is  now  bt'tbe 
cwitody  of  the  aberlff  of  said  Sumner  county: 
Now,  theptfose,  we,  tbe  aald  a  a  Randolph, 
m  principal,  aiUI  John  T.  Hickman  and  John 
O.  WooOi,  aa  sureties,  hereby  tmdntake  to 
aald  0.  H.  Fargo  A  Company,  and  im»nlae 
and  agree,  and  hereby  bind  oarsdres,  that 
tf  satd  C.  O.  Randolph  shall  go  beyond  pztam 
bounds,  to  wit  beyond  the  boundary  of  said 
Sumner  connty.  before  being  dtocbarged  ae- 
oordlng  to  law,  we,  Oie  aald  aoretlea,  will  pay 
to  the  said  O.  H.  Fargo  Jb  Company,  plaintiffs, 
the  satd  aum  of  eight  hmidted  and  f<ffty-two 
anA  M/ifts  dollars,  said  judgment,  tc^eOier 
Willi  one  hundred  and  twenty-one  didlars, 
costs  thereon,  and  all  costs  that  shall  accrue 
on  aald  Judgment  and  all  interest  on  said  Jndg- 
ment [Signed]  J.  T.  Hickman.  John  O. 
Woods. 

"Signed,  sealed,  and  deUrared  In  my  prea- 


ence,  and  approved  by  me,  this  10th  <taj  at 
June,  1880.  J.  U.  ThraUs,  Sheriff,  by  Frank 
B}TaDS,  Undersherlff." 

The  defokdants  b^ow,  lor  tltelr  answer  to 
the  petition,  set  out  the  fbttowin^:  "(1) 
And  now  comes  the  said  defendants,  and. 
for  answer  to  said  plalntHTs*  petition  filed 
herein,  state  that  they  deny  each  and  erery 
allegation  contained  tn  said  petttkm;  (2) 
that  the  said  defendants  are  not  Indebted 
to  saM  plaintiff  in  tbe  snm  of  eight  hundred 
and  seventy-one  and  •Viov  dollars,  and  In- 
terest thereon  at  tbe  rate  ot  7  per  cent  per 
aonnm  ttom  tbt  21et  day  of  April,  A.  D. 
1880,  aa  stated  la  aidd  petition,  or  In  any 
other  sum  or  amount  whatever;  (3)  tbst  no 
order  was  made  by  the  court  or  aay  Judge 
upon  the  affidavit  of  the  plaintlfFe  or  his  at* 
toraey,  and  otiber  testimoDy  autlierlBtiig  tb« 
lasuaace  of  an  execution  against  the  peraom 
of  C.  C.  Itandolph,  but  that  i3ie  said  execu- 
tion againat  the  person  of  tbe  aald  C.  0.  Ran 
dolph  was  leaned  wltbont  oay  such  order, 
and  wtthout  the  court  or  any  Judge  being 
aatlafled  with  such  affldavlt,  and  other  testi- 
mony tberewltb  presented  of  the  ezistenoe 
of  any  of  the  partlculara  or  canses  of  arrest 
enumerated  tn  tbe  statute,  and  that  there- 
fore, tbe  execution  against  Uie  person  oC  tbe 
said  C.  C.  Randolph,  and  also  tbe  bond  pred- 
icated thereon,  an  void,  and  'ttierefsre  the 
aiUd  defendante  are  not  liable  theretm  ta 
aald  plalntlfb  In  any  sum  or  amount  what- 
ever; (4)  that  the  aald  C.  O.  Randolph  waa 
nlaw^lly  Imprismied  aald  plalntiffa, 
and  detained  by  the  force  and  dnreas  of  the 
ImpriBonment  of  the  said  G.  O.  Randolph, 
and  the  aaM  John  T.  Hickman  and  John  G. 
Woods,  defendants,  aa  his  avreOea,  did  not 
make  and  deliver  the  said  writing  or  pur- 
ported bond  freely,  but  through  fear  of  auch 
unlawful  Imprisonment  of  tbe  said  C.  C. 
Randolph,  and  to  procure  the  release  of  the 
said  -G.  C.  RandeliA  from  auch  nnlawfnl 
imprisonment,  and  for  no  other  cause  or 
consideration;  (S)  that  the  execution  against 
the  person  of  the  said  C  O.  Randolph  was 
Issued  under  an  order  made  by  tbs  court 
solely  upon  tbe  affidavit  of  plalntiffa'  at- 
torney alone^  aod  without  any  other  testi- 
mony presented  by  aald  ^alntlffls,  or  their 
attorney,  to  satis^  the  court  of  tbe  exlat- 
ence  of  any  of  the  enumerated  gnnnda  ot 
arrest;  (6)  that  tbe  said  pretended  bond  waa 
executed  1^  said  defendants  without  any 
consideration  therefor;  (7)  that  the  said  C 
C.  Randolph  did  not,  between  tbe  1st  day  of 
December,  A.  D.  1882,  and  the  lat  di^  of 
February.  A.  D.  1883,  to  wit,  on  or  about  the 
26th  day  of  December,  A.  D.  1882,  or  at  any 
tlme^  go  beyond  satd  prison  bounds,  and 
leave  tbe  said  Snmnw  county,  and  go  to  the 
state  of  lUtnols,  or  to  any  other  place  be- 
yond aald  prison  bounds,  before  being  first 
discharged  according  to  law:  Wherefore  de- 
fendants hereUi  ask  Judgment  for  costs."  In 
reply  to  tbe  answer  of  the  dof endanta,  plaln- 
tiffs  below  stated  the  following:  "And  now 
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comet  the  wiAA  pIMnlMfs,  and,  for  reply  to 
the  new  matter  ane^ed  and  set  up  in  the 
answer  of  said  defendants  In  the  aboTfr«n- 
titled  case,  say  that  they  deny  each  and 
jvery  all^ntlcru.  Item,  and  particular  there- 
in contained,  the  same  as  though  each  was 
denied  separately,  and  In  Its  order." 

At  the  beginning  of  the  trial  of  Vbe  case 
the  plalDtlffa  below  offered  In  evidence  a 
certified  copy  of  the  Joornal  entry  of  a  Jndg- 
ment  In  which  G.  H.  Fargo,  John  Benham, 
Charles  E.  Fargo,  and  Samnel  M.  Fargo 
were  plaintiffs,  and  C.  G.  Randolph  was  de- 
fendant, which  was  the  first  evidence  offered 
In  the  case.  The  defendant  below  objected 
to  the  introduction  of  any  evidence  In  the 
case,  for  the  reason  that  the  petition  of 
the  plaintlfTs  below  did  not  state  facts  suffi- 
cient to  constltnte  a  cause  of  action  In  favor 
of  the  plaintiffs  and  against  the  defendants. 
This  objection  was  overruled,  and  the  de- 
fendants below  excepted. 

Tom  Oeo^  and  W.  W.  Schwinn,  for 
plaintUh  In  error.  Beed  ft  Nebticw,  tot  de- 
fendanta  In  oxw. 

JOHNSON.  P.  J.  Oifter  fltatlsg  ttie  «m^. 
Ttie  first  qnestkm  tor  the  consideration  of  the 
court  Is  whether  an  undertaking  to  release  a 
debtor  from  Imprisonment  under  section  511 
ot  the  Code  of  CItII  Procedmv.  where  the 
bond  mns  in  the  name  of  the  debtor,  as  prin- 
dpal,  and  two  other  parties,  as  sureties,  and 
Is  executed  by  the  surettee  alone,  Is  a  vaJSd 
ddigation.  Section  511  reeds  as  follows: 
"Any  person  imprisoned  under  the  provisions 
of  this  arttde  shall  be  entitled  to  prison 
bonnds,  which  shall  be  coextensive  with  the 
comity,  upon  an  tmdertaklng  with  one  or 
more  sufflcient  sureties,  to  be  approved  by  the 
sheriff,  to  the  effect  that  If  the  debtor  go  be- 
yond the  prison  bonnds  before  being  dlschar^ 
ged  according  to  law  be  wfit  pay  the  plaintiff 
the  amount  of  the  execution,  with  interest 
and  cost;  but  to  case  the  person  shall  be  out 
of  jail.  In  prison  bounds,  the  Judgment  cred- 
itor, upon  whose  Jtidgment  he  was  Imprisoned, 
duUl  be  entitled  to  execution  against  the  lands 
and  tenements,  goods  and  chattels  of  the 
debtor,  and  all  other  remedies  prescribed  by 
this  Code  for  the  collectloii  of  debts." 

Counsel  tor  plaintiffs  In  error  contends  that 
a  bond  running  In  the  name  of  several  pei^ 
sons,  one  as  principal,  and  the  others  as  sure- 
ties, and  subscribed  only  by  the  sureties,  la  an 
Incomplete  instrument,  and  those  ^gnlng  It 
SB  sureties  cannot  he  bound,  unless  the  prln< 
cipal  Is  also  bound.  That,  the  statute  au- 
thorMog  the  arrest  and  Imprisonment  ot  a 
debtor  for  fraud,  and  providing  tor  hla  release 
from  confinement  In  prison,  and  extending  to 
him  certain  prison  bounds,  and  prescribing 
the  terms  and  conditions  upon  which  he  may 
be  released  from  imprisonment,  and  be  per- 
mitted to  go  anywhere  in  the  boundaries  of 
the  county  In  which  be  resides,  and  If  he  Is 
ideased  Iv  the  sheriff  without  his  requiring 


him  to  sign  the  bmid,  as  reqtArefl  by  Hbe  stat- 
ute, the  bond  Is  void,  the  debtor,  not  having 
executed  the  bond,  Is  under  no  legal  or  moral 
Obligation  to  remain  within  the  prison  bounds, 
unless  he  had  been  legally  placed  therein  on 
the  execution  of  the  bond  reaulred  by  law. 
The  bond  being  Incomplete,  either  party  might 
repudiate  it  That,  being  a  contract  of  sure- 
tyship. It  couM  not  exist  withotit  the  correl- 
ative obligation  of  the  principal,  and  that, 
where  the  sureties  pay  the  amount  of  the 
bond,  they  could  not  be  subrogated  to  the 
lights  of  the  plaintiff  In  the  Judgment.  In  or- 
der to  comply  with  section  511  of  the  Code 
of  dvll  Procedure,  the  sheriff  should  have  re- 
quired title  debtor  to  sign  the  bond  before 
he  released  him  frojn  Imprisonment.  The  un- 
dertaking In  this  case  Is  not  a  stattitory  obli- 
gation. Btrt  does  that  render  this  bond  void? 
The  debtor  was  imprisoned  under  an  order 
of  the  court  finding  that  he  had  frandulently 
disposed  of  his  property  to  defraud  his  cred- 
itors, and  the  sureties  volimtarily  entered  Into 
this  obligation  to  secure  his  release  from  im- 
prisonment, and  obligated  themselves  that,  If 
the  said  G.  G.  Randolph  should  go  beyond  the 
boundaries  of  Sumner  county  before  being  dis- 
charged according  to  law,  they,  the  said  sure- 
ties, would  pay  the  said  C.  H.  Fargo  &  Co., 
plaintiffs,  the  said  sum  of  5842.60  (said  judg- 
ment), together  with  $121,  costs  thereon,  and 
all  costs  that  shall  accrue  on  said  Judgment, 
and  all  Interest  <m  said  Judgment;  and,  by 
reason  of  the  exectrtlon  of  this  obligation, 
they  secured  the  release  of  the  said  C.  C. 
Randolph,  and  he  was  permitted  to  go  at  liber- 
ty anywhere  within  the  prison  bounds.  While 
this  does  not  conform  to  the  statute,  it  Is  cer- 
tainly a  good,  common-law  obligation,  and  the 
sureties  are  bound  by  the  terms  of  ^Is  bond. 

In  the  case  of  Ingram  v.  State,  10  Kan. 
635,  Valentine,  J.,  delivering  the  opinion  of 
the  court,  says:  "We  think  the  said  Instru- 
ment Is  sufflcient  as  a  recognizance,  notwith- 
standing these  supposed  defects.  It  was  giv- 
en by  the  parties  as  such.  The  parties  call  It 
such  In  the  Instrument  itself,  and  it  was  taken 
and  approved  hy  the  officer  as  such.  It  Is  true 
that  that  portion  of  the  instrument  which  eon- 
tains  the  obligation  is  In  the  form  of  a  penal 
bond,  and  not  In  the  form  of  a  recognizance. 
•  •  •  The  defendants  signed  and  executed 
this  instrument,  and  It  was  not  necessary.  In 
order  to  bind  them,  that  D.  A.  Ingram  should 
have  signed  or  executed  It." 

In  the  case  of  Tillson  t.  State,  29  Kan.  457, 
PhllHp  Masterson  was  arrested  on  a  complaint 
rtiarging  him  with  an  assault  with  Intent  to 
commit  a  rape,  and  was  taken  before  George 
M.  Everllne,  a  Justice  of  the  peace,  for  a  pre- 
liminary examination.  The  examination  was 
continued,  and  W.  S.  Tnison  signed  an  obliga- 
tion that  Masterson  would  appear  at  the  time 
to  which  the  case  had  been  adjourned,  to  an- 
swer such  charge.  Masterson  did  not  sign 
the  bond  of  recognizance  tor  his  own  appear- 
ance, and  It  was  contended,  for  that  reason, 
that  the  bond  was  TOld.  Masterson  not  hav- 
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Ing  entered  Into  the  recognizance  hlmaelf, 
there  was  no  obUsaUon  on  hte  part  to  appear, 
and,  Masterscm  not  beln^  obligated  to  appear, 
his  sure^  was  not  bound.  The  supreme 
court  says:  "The  point  that  the  recognizance 
Is  void  because  the  accused  did  not  sign  the 
same  we  think  Is  not  tenaUe.  At  common 
law  It  was  never  necessary  for  any  person  to 
sign  the  recognizance,  and,  under  the  statute. 
It  Is  uecessuy  only  for  those  to  sign  the  re- 
cognizance who  are  bound  therein,  and  It  la 
never  necessary,  under  the  statuto,  for  the 
accused  to  sign  the  recognizance,  unless  the 
statutes  absolute  require  the  same  to  he 
done.  •  •  •  In  this  state  erery  recog- 
nizance Is  several,  as  well  as  Joint,  and  any 
one  or  more  of  the  persons  who  sign  the  same 
may  be  sued  tor  a  breach  thereof.  Even 
where  the  accused  signs  the  recognizance,  as 
well  as  a  surety,  the  surety  alone  may  be  sued, 
without  joining  as  principal  with  him.  Of 
course,  under  section  45  of  the  Criminal  Code, 
ft  would  be  very  proper  for  the  accused,  as 
well  as  the  surety,  to  sign  the  recognizance, 
iind,  possibly,  it  would  Ik  the  duty  of  the  mag- 
istrate in  aU  cases  to  require  him  to  do  so; 
but  his  failing  to  do  so  we  do  not  think  will 
render  the  recognizance  void  as  against  the 
surety."  We  do  not  think  that  this  bond  is 
Fo  Incomplete  as  to  render  It  absolute  void, 
but  think  that  It  Is  good  as  an  obligation 
against  these  sureties. 

The  second  reason  assigned  by  the  defend- 
ant in  error  why  plalntifrs  below  could  not 
recover  on  the  undertaking  sued  on  In  this 
action  is  that  the  petition  alleges  "that  on 
the  21st  day  of  April,  1880,  the  plaintiffs* 
below,  by  the  consideration  of  said  court, 
obtained  a  Judgment  duly  rendered  against 
one  C.  C.  Randolph  for  the  sum  of  eight 
hundred  forty-two  and  ^^/mo  dollars,  dam- 
ages, and  the  further  sum  of  twenty-one 
dollars,  costs  of  suit,  while  the  execution 
upon  which  C.  C.  Randolph  was  arrested  re- 
cited a  judgment  rendered  on  the  22d  day  of 
April,  18S0,  being  the  fourth  Judicial  day  of 
the  term  of  the  court,  for  the  sum  of  eight 
hundred  forty-two  and  *Vioo  dollars,  and 
for  the  further  sum  of  one  hundred  and 
twenty-one  dollars,  costo  of  suit,  and  the 
undertaking  of  these  plaintiffs  In  error  re- 
cites a  Judgment  rendered  on  the  22d  day  of 
April,  1880,  to  favor  of  O.  H.  Fargo  &  Co. 
against  O.  C.  Randolph  for  the  sum  of  eight 
hundred  forty-two  and  *v/iaa  dollars,  and 
the  further  sum  of  one  hundred  and  twenty- 
one  dollars,  costs  of  suit,  and  the  sureties 
promise,  agree,  and  thereby  bind  themselves, 
that.  If  said  G.  C.  Randolph  should  go  be- 
yond the  prison  bounds  before  being  dis- 
charged according  to  law,  that  they  will  pay 
to  the  said  a  H.  Fargo  &  Co.,  plaintiffs, 
said  sum  of  eight  hundred  forty-two  and 
*Vioo  dollars,  said  judgment,  together  with 
ond  hundred  and  twenty-one  dollars,  costs 
thereof;  and  the  record  of  Judgment  pro- 
duced In  evidence  on  the  trial  of  this  case 
recites  a  Judgment  rendered  In  favor  of  O. 


H.  Fargo  &  Co.  against  G.  G.  Randolph  for 
the  sum  of  eight  hundred  forty-two  and 
">/ioo  dollara,  and  the  further  sum  of  twen- 
ty-nine and  lo/ioft  dollars,  costs  of  suit 
Done  at  Wellington.  Kansas,  in  said  county, 
on  the  21st  day  of  April.  1880.  said  day  be- 
ing the  3d  Judicial  day  of  the  April  term  of 
said  court"  No  principle  Is  more  Simlf 
settled  than  this:  that  sureties  may  atand 
on  the  very  terms  of  the  undertaking  or 
bond  they  executed.  The  sureties  In  this 
case  obligated  themselves  that.  In  case  G. 
G.  Randolph  should  go  t>eyond  prison  bounds 
before  he  was  discharged  according  to  hiw, 
they  would  pay  the  Judgment  and  costs 
stated  In  the  execution  and  in  the  undertak- 
tog,  and  not  a  Judgment  rendered  at  some 
other  time,  and  for  a  different  amount.  They 
did  not  agree  or  promise  to  -p&j  a  Judgment 
rendered  on  the  2l8t  day  of  April,  1880,  the 
third  Judicial  day  of  the  term  of  court,  but 
a  Judgment  rendered  on  the  22d  day  of 
April,  the  fourth  Judicial  day  of  the  term, 
and  for  a  different  amount  While  It  Is 
true  the  Judgment  and  costs  stated  In  the 
petition  of  the  plaintiffs  below  and  In  the 
copy  of  the  record  totroduced  to  evidence 
on  the  trial  of  the  case  was  for  a  smaller 
amount  than  the  one  referred  to  to  the  ex- 
ecution upon  which  C  G.  Randolph  was  ar- 
rested and  the  one  set  out  in  the  prison 
bond,  yet  It  was  not  the  Judgment  and  costs 
that  these  sureties  obligated  themselves  to 
pay  if  G.  C.  Randolph  went  beyond  prison 
bounds,  and  th^  are  not  liable  to  pay  any 
other  Judgment  than  the  one  stoted  In  the 
bond.  A  surety  Is  entitled  to  a  strict  and 
literal  performance  of  the  contract  that  he 
signs.  There  are  no  equities  against  him. 
and  he  is  only  bound  by  the  iettet  of  bis 
agreemrat    Ghit  Gont  529. 

In  the  case  of  Ulller  t.  Stewart,  9  Wheat 
703.  Story,  J.,  delivertog  the  optoion  of  the 
court.  Htys:  "Nothing  can  be  clearer,  both 
upon  principle  and  authority,  than  the  doc- 
trtoe  that  the  liability  of  a  surety  is  not  to 
be  extended  by  implication  beyond  the  terms 
of  his  contract  To  the  extent  iu  the  man- 
ner, and  under  the  circumstances  pointed 
out  to  his  obligation,  he  is  bound,  and  no 
further.  It  is  not  snffldent  that  he  may  sns- 
tato  no  Injury  by  a  change  in  the  contract, 
or  that  It  may  even  be  for  Us  benefit  He 
has  a  right  to  stand  upon  the  very  terms  of 
his  contract,  and  if  he  does  not  assent  to 
any  variation  of  it,  and  a  variation  Is  made. 
It  Is  fatal.  A  court  of  equity,  as  well  as  of 
law.  have  been  In  the  constant  habit  of 
scanning  the  contracto  of  sureties  with  con- 
siderable strictness." 

In  the  case  of  Lang  r.  Pike.  27  Ohio  St. 
510,  Ashbum,  J.,  delivering  the  opinion  of 
the  court,  says:  "No  principle  is  more  firm- 
ly settled  In  this  stote  than  this,  that  sure- 
ties may  stand  on  the  very  terms  of  a  stat- 
utory bond  or  undertoking.  So  clearly  has 
this  doctrine  been  announced  and  acted  up- 
on, that  it  may  be  regarded  as  entering  lii- 
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to  tbe  eondltlons  of  sach  an  nndertaUng 
that  It  will  not  be  extended  hj  the  court  be- 
yond the  necessary  Import  of  tbe  words 
used.  It  will  not  be  ImpUed  that  the  snrety 
has  nndertakm  to  do  more  or  other  tban 
what  is  npressed  In  sneh  obligation." 

Tlie  snprane  conrt  of  Ohio,  In  tbe  case  of 
Hall  T.  WUllamson'B  Adm'r.  9  Ohio  St.  17. 
holds:  "m  a  salt  against  a  sorety  on  an 
Injunction  bond,  conditioned  for  the  pay- 
ment of  all  moneys  due  or  to  become  due 
upon  a  Judgment  for  the  sum  of  92,800  and 
«osta.  In  fftTor  of  tbe  obligee,  and  against 
the  principal.  In  case  tbe  Injunction  should 
be  dissolved,  the  plaintiff  could  not  give  In 
erldence  a  Judgment  for  92,840.06  and  costs, 
although  In  other  respects  it  answered  to 
the  Judgment  mentioned  In  the  condlttons 
of  the  bond."  Tlie  Judge,  ddlTerlng  the 
opinion  of  the  court,  says:  'The  action  was 
against  the  surety,  and  a  recovery  could 
therefore  cnly  be  had  against  him  strictly 
upon  the  contract  into  which,  as  such  sure- 
ty, he  had  so  entered.  The  surety  upon  tbe 
Injunction  bond,  being  In  no  wise  liable  up- 
on tbe  Judgment  and  baring  received  no 
conslderatlim  for  execntfaig  such  a  bond  as 
snrety,  ought  iu>t  In  equity,  and  could  not 
in  law,  be  holden  to  the  Judgment  creditor, 
except  by  force  of  the  obligation,  as  clearly 
expressed  by  tbe  terms  of  the  bond  which 
he  bad  so  Toluntarily  exMUted.  No  inlncl- 
ple  of  law  is  bettw  settled  generally,  and 
none  has  been  more  explicitly  Interpreted 
In  this  state,  than  a  surety  can  on^  be 
bound  by  the  terms  of  his  undortaklng." 

In  the  case  of  Bank  t.  Carroll,  5  Ohio,  207, 
the  conrt  says:  "No  principle  Is  better  set- 
tled at  the  present  day  than  that  a  surety 
cannot  be  further  bound  tban  by  the  tenns 
of  his  oDdartaking."  And,  ag^,  In  the 
case  of  State  ▼.  OnxAs,  7  Ohio,  518.  Judge 
BItcheodk,  In  glTlng  the  ofdnion  of  the  court, 
uses  the  following  language:  **No  principle 
Is  better  settled,  perhaps,  tban  that  securi- 
ties shall  not  be  bound  beyond  the  scope  of 
tbeir  undertakbig.*' 

In  the  case  ct  State  t.  Hedary.  17  Ohio, 
054,  In  giving  their  opinltm  in  relation  to  the 
UabUIty  of  the  sureties  upon  ttieir  bond,  tbe 
court  says:  '*rtM  bond  speaks  for  Itself,  and 
the  law  Is  that  It  shall  so  speak,  and  that 
tbe  liability  of  sureties  is  limited  to  tbe  ex- 
act letter  of  Oe  bcmd.  Sureties  stand  upon 
the  words  of  tbe  bond,  and,  if  the  words 
will  not  make  them  liable,  nothing  can;  tbere 
Is  no  omstmctton  and  no  equity  against 
■ureties." 

In  the  case  €t  Bjm  t.  ITOllams,  29  Kan. 
847.  the  action  was  originally  commenced  In 
Uie  district  court  of  Leavenwrnrtb  county  by 
H.  T.  Qnax,  as  administrator  of  the  estate 
of  Theodon  Jones,  deceased,  against  Jacob 
lIcMurtry,  to  zecorer  a  cortaln  amount 
daimed  to  be  due  from  McMurtry  to  Jones 
at  the  time  of  Joaa^  death.  During  tbe 
pendeney  of  this  suit,  tbe  district  court  or- 
dmd  tlie  platntiff,  Oreen,  as  admlnlstta- 
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tor,  to  give  security  for  costs,  which  the 
plaintiff,  H.  T.  Green,  as  administrator,  did. 
by  cost  bond  signed  by  Mathew  Byan.  and, 
after  giving  bond  tar  costs,  H.  T.  Qreen.  ad- 
ministrator, resigned,  and  Robert  Adams 
was  duly  appointed  and  qualified  as  succes- 
sor of  Green,  and  the  action  was  afterwards 
revived  In  the  name  of  Robert  Adams,  as 
administrator  of  the  estate  of  Theodore 
Jones,  deceased,  and  thereafter  a  trial  was 
luid  In  said  action,  and  resulted  in  a  Judg- 
ment being  rCTdered  In  tevor  of  the  defend- 
ant, and  against  Robert  Adams,  as  admin- 
istrator, etc.,  for  costs  of  suit.  The  cost  of 
suit  not  bting  paid,  a  motion  was  filed  by 
tbe  defendant,  and,  on  proper  notice  given, 
in  accordance  with  the  provlsiwis  of  section 
S8B  of  tiie  Otvll  Code,  asking  that  Judgment 
be  rendered  In  Cbvw  of  the  defendant  and 
against  Hathew  Ryan,  the  sure'^  on  tiie 
cost  bond,  tar  the  unount  of  costs.  Tbe  mo- 
tion was  beard  by  the  court,  and  Judgment 
was  rendered  against  Ryan  for  all  costs  In 
the  acti<m,  to  wbi^  Judgment  he  duly  ex- 
cepted, and  took  the  case  to  the  supreme 
court,  and  the  supreme  conrt  held  the  Judg- 
ment erroneoiw.  Valentine,  J.,  speaking  tor 
the  court  says;  "We  think  the  Judgment  In 
tbe  present  case  Is  erroneous.  Many  courts 
hold  that  a  surety  on  a  bond  Is  IlaUe  only 
within  tbe  strict  letter  of  bis  bond,  and  no 
court  tatdds  that  a  snrety  is  liable  beyond 
the  reastmable  Implication  (tf  bis  bond.  Tb% 
bond,  in  all  cases,  must  speak  for  Its^. 
Tbe  sureties  may  always  stand  upon  its  llt- 
wal  terms,  or  upon  Its  literal  and  its  rea- 
sonable Implications,  and.  If  this  do  not  make 
the  sureties  liable,  nothing  else  can.  No  far- 
fetched equities  nor  overstrained  construc- 
tions are  allowable  as  against  sureties. 
Their  bond  expresses  their  contract,  sets 
forth  their  obUgaUrai,  and  deflnea  tbdr  lia- 
bility; and  we  are  not  at  liberty  to  reeut  to 
extraneous  matters  to  enlarge  their  llabUi- 
ty.  In  tbe  present  caae^  Ryan  did  not  bind 
himself  to  pay  any  costs,  «cc^  such  as 
might  be  Included  In  a  Judgment  rendered 
against  Hmry  T.  Green,  as  administrator  of 
the  estate  of  Theodwe  Jones,  deceased." 
In  the  case  ot  Hays  v.  dosrai,  20  Kan.  120, 
action  on  an  undertakbig  In  proceedings 
In  error  from  tiie  Judgment  of  a  Justice  of 
tbe  peace  in  an  action  tor  unlawful  detention 
of  real  estate,  the  snrety  signed  an  undertak- 
ing that  he  would  pay  fw  the  use  and  occu- 
pancy of  the  real  estate  from  the  date  of  the 
undertaking  until  the  plaintiff  in  error  should 
driver  up  possession,  putsaant  to  the  Judg-. 
muit,  and  pay  costs.  The  proceedings  In 
error  were  decided  adverse  to  the  plaintiff 
in  emH*,  and  he  was  evicted  from  the  prem- 
ises, and  suit  was  brought  against  tbe  sure- 
ty in  the  undertaking,  and,  on  trial,  Judg- 
muit  was  rendered  agaiust  blm  toe  rente 
that  had  accrued  before  the  execution  of  the 
undertaking,  to  which  be  duly  excepted,  and 
Iwoi^t  the  case  to  the  supreme  court  for  ite 
dedslon."  Hcaton,  G.  J.>  says;  "The  mak- 
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ere  at  the  bood  never  agreed  to  pay  any  rents 
'wfalcb  were  due  at  the  execution  of  the  writ- 
tea  iBfitniment  signed  by  them,  and  tlie  dia- 
trlct  court  had  do  power  to  Increase  or  en- 
large the  teriBB  of  sueb  loBtrument  to  tb^ 
prejudice.  The  law  will  not  create  a  liabili- 
ty against  sureties  which  they  did  not  In- 
tend to  bring  on  Uiemselves,  and  which  is 
not  within  the  expren  conditions  of  the 
bond." 

In  the  case  of  Henrle  t.  Buck.  39  Kan. 
883,  18  Pae.  228,  the  supreme  court  holds: 
"The  obligors  upon  the  bond  are  mere  sure- 
ties,  and  they  bare  a  right  to  bislst  upon 
the  express  terms  of  the  undertaking.  U 
Is  a  recognleed  rule  of  law  that  the  liabUlty 
of  sureties  to  a  statutory  undertalcing  can- 
not  be  extended  by  Implication,  oor  enlar- 
ged beyond  the  express  terms  therein  coa- 
talnsd." 

In  the  case  of  Grant  t.  Naytor,  4  CEanch, 
226,  a  BVit  in  assomp^t  on  a  letter  of  cred- 
it addressed  to  "John  4c  Joseph  Naylor  & 
Company,  England,"  requesting  them  to  fup- 
aish  goods,  wares,  and  merchandise  to  'John 
Hacbett  for  the  firm  of  Hackett  ft  Grant, 
the  writer  guarantying  the  payment  of  such 
goods  as  they  might  seU  said  firm,  goods 
were  sold  to  this  firm  on  the  faith  of  this 
letter  ot  credit,  bat  there  was  na  sueb  flrm 
at  Wakefleld,  Eng.,  by  the  name  of  "Jofan 
&  Joseph  Naylor  &  Company."  Tbe  names 
of  the  members  of  the  firm  were  "John  ft 
Jeremiah  Naylor  ft  Co."  Marshall.  C. 
delivering  the  opinkm  of  tbe  court  says:  "In 
this  case  three  points  ai-e  made  by  tbe  plain- 
tiff lo  ^rcfit  on  tbe  lettw  which  consttlutes 
the  basis  of  this  action.  He  contends:  <1) 
That  this  letter,  being  a  Utttal  uadertaklBg; 
and  b^g  addressed  to  John  ft  Joseph  May- 
ler  &  Co.,  the  plaintiff  below  cauiot  be  ad- 
nUtted  to  prove  by  parol  testimony  that  It 
was  Intraded  for  and  Is  an  assumpsit  to 
Joba  &  Jeremiah  Kaylor;  (2)  that  tbe  un- 
dertaking was  conditional,  and  reqairad  no- 
tice to  be  given  to  the  wrltw  of  the  lotwt 
and  nature  of  his  UabiUty;  (3)  tbat  U  is  con- 
fined to  the  shipment  made  during  the  year 
la  which  It  was  writtedo.  On  the  first  ob- 
jection the  court  bas  felt  oonslderable  diffi- 
culty? That  the  letttf  was  really  designed 
for  John  and  Jeremiah  Naylor  cannot  be 
doubted,  but  the  principles  which  require 
tbat  the  promise  to  pay  the  debt  of  another 
shall  be  in  writing,  and  which  wUl  not  per- 
mit a  written  contract  to  be  questioned  by 
parol  testlm<Kiy,  originated  In  a  genoial  and 
wise  policy,  which  this  court  cannot  rdax 
BO  far  as  to  except  from  its  opa*ation  cases 
within  the  principles.  *  *  *  It  being 
the  opinion  of  a  majority  of  tbe  court  that 
John  and  Jeremiah  Naylor  could  not  main- 
tain their  action  on  this  letter,  it  becomes 
onnecessary  to  coiuider  other  points  which 
were  made  at  the  bar." 

The  third  and  lost  reason  urged  by  the 
plaintiffs  in  enoe  why  the  idalntlffs  below 
■bould  not  recover  In  this  case  Is  tiiat,  no^ 


wltlistaadlng  they  were  not  bound  by  the 
nndertaklng  signed  by  th^n  to  pay  the  judg- 
ment recited  in  the  petltl<m  of  plaLntiffe  be- 
low, and  contained  In  the  copy  of  the  rec- 
ord produced  on  the  bial  of  ihe  case,  for  tbe 
reason  that  in  Septembei-,  16S1,  C.  0.  Ran- 
dolph was  released  frosii  his  imprisonment 
under  said  arrest  by  aa  order  of  the  Judge 
of  the  district  court,  at  whi^-h  time  the  at- 
torneys for  the  pUin  tiffs  below  were  pres- 
ent, and  made  tbelc  excepttotw  to  the  order, 
and  also,  again,  on  the  24.th  day  of  Janu- 
ary. 1882,  the  judge  of  the  district  court 
made  an  order  dlsdiargin*;  C.  C.  Bandolpb 
from  his  prison  bouids,  which  Is  as  fallows: 
"And  now,  on  motion,  comes  the  said  de- 
fendaiU  C.  C.  Randolph,  by  his  attorueys, 
Herrtclc,  George  &  Qcahaat,  tlie  plalndfT  ap- 
pealing specially,  and  objecting  to  the  con- 
sideratloB  of  this  motion,  for  the  reatton  that 
tbe  Judee  of  said  court  has  do  power  or  au- 
thority to  entertain  or  hear  the  same,  which 
objection  was  overruled  and  excepb-ii  to. 
X>efendant  asked  to  be  released  from  pr!a<Hi 
bounds;  aikd.  It  appearing  that  tbe  said  de- 
fendant, C  0.  Randolph,  heretofore  couiinit- 
ted  to  prison  bounds  In  said  county  by  virtue 
of  an  execution  against  Ills  person  Id  tbe 
above^titled  action.  Is  bet^ved  of  a  sister, 
who  died  January  23,  tS^  and  is  dettirous 
of  attending  her  Ameral,  It  Is  therefore  or- 
d««d  that  the  said  C.  C.  Baadol[A  be.  and 
Is  hereby,  r^eased  from  bis  said  prisoa 
bounds  until  the  24tta  day  of  P^Huary.  1882. 
To  which  order  tbe  plaintiff  excepted.  Wit- 
ness my  hand  at  chambers,  at  the  city  of 
Wbiflekl,  Kansas,  January  24,  iat££.  E.  S. 
Torrance,  Judge."  Section  514  of  tbe  Code  of 
Civil  Procedure  confers  jnrisdlctton  on  the 
Judge  of  tlie  district  court  to  dtscharse  from 
Imprlsotunent  a  debtor  who  has  been  arrest- 
ed and  held  to  prison  botrnds,  on  sncn  terms 
as  are  Just  Kaudolpli  v.  Simon,  z9  Kan. 
41L  The  debtor  bavlsc  given  notice  of  his 
avpUcation  for  a  tUacbarge,  and  tiie  parties 
aU  being  present,  tbe  Judge  made  the  two 
several  orders  discharging  talm,  and  ghrlng 
blm  permission  to  go  to  the  state  of  IIUdoIs, 
and  beyond  the  prism  boonda.  This  certain- 
ly was  a  discharge  from  prteon.  bounds,  for 
which  sureties  had  obUgated  tbemselves 
that.  If  said  C  C.  Baod<dpb  went  beyond  the 
boundaries  of  Snmnw  conntr  before  be  wa« 
discharged  according  to  law,  t^y  would  pay 
the  Judgment  and  costs.  Hsrtaig  been  dtdy 
dlscbaiiged  by  proceedings  inropcriy  had  be- 
fors  an  officer  having  Jurisdiction  to  dis- 
charge, we  do  not  think  that  his  sureties 
could  be  longer  held  upon  their  OBdertaktaig. 
They  only  undertook  that  he  would  not  gO' 
beyond  the  prison  bounds  until  discharged 
nnd^  due  process  of  law,  and,  being  once 
discharged,  and  permitted  to  go,  U  r^eased 
his  sureties  under  their  nndertaldiiff.  The 
sureties  were  only  held  by  the  e^qiresB  con- 
ditions contained  in  their  bond.  The  de- 
fendants not  being  liable  txa  the  paymeot  of 
the  Judgment  rendered  om  the  21st  day  ef 
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^^ril^^ana  tke  cMts  of  salt  theneoii.  It  ft^ 
lows  tttat  ttM  ptelntMfa  iMiow>irm.iiotifiBltf- 
tted  to  a  Jadsmcnt  In  tiOM  mm. 

The  ease  .la-seTSBied,  «£rd  'wmt  tmtk  to  tbe 
dlitdot  'conrt,  ^wltli  jdbMttons  Hut  jBd^smt 
be  tDteced  ftor  Ibe -jAefsaauKli  te  coata  of 
iott.  AU'tiu  JadKM-flOBOiRiig. 


r.  A.  TDBSW'  flUOB  OO.  T.  'SAOIdl  HILL 

fCoDrt  of  Ajipeab  of  Ksbbbs,  'Boatlreni'D^Ut- 
nuBtC.  B.  Nor.9,18eK.) 

Mkbuxob*  Libus — ^BieBTs  .ov  Bubooktbaotob. 

Where  a.  lien  atatement  filed  by  a  md>- 
nntnetor  ftHeses  thst  two  pcTBons  are  tbe  own- 
a«  of  "tke  Teal  estate:  eougnt  to  be  aSeetect  I17 
■aid  Um.  and  the  peHO^B  eied  to  enforce  said 
Uoi  makea  the  lame  all^tion,  and  aeeka  to  aa- 
teblisb  a  lien  tipoa  all  the  real  estate  named 
tteieiii  fer  the  ictal'smn  ttakced  to  he  doe  from 
the  orishial  cootiacter  i£ar  tmateiial  fnniiahed, 
ud  it  uneais  fram.an-egieed.  statement  of  facta 
opoQ  vmch  the  case  was  tried  tiiat  the  two  per- 
■ona  wo  named  were  not  the  sole  -owners,  nit 
tiut  the  inemiaes  were  owned  hy  moh  two  pet- 
wna  and  aootiier.  who  waa  Qot.oaiued  either  in 
the  lien  statemoit  filed  or  in  the  petition  to  en- 
force the  aame,  held  that,  under  audi  a  atate 
of  facts  md'florii  »)eadingt,  the  sabcontrttetor  is 
lot  entitted  to.  a  lien  for  a  proportionate  ahare 
of  his  claim  .upon  .the  .andiTjilea  interest  of  the 
premises,  named  io  his  statement  and  petitloD. 
(Syllahns  by  the  Court) 

Ennrrfram  diatdct  contt,  McPberson  cotm- 
ty;  Frank  Itoster,  Jn^e. 

Actltm  by  the  .F.  <A.  Drew  .Olfljsa  Company 
against  tbe  Bcwle  Mill  Gompaqy  and  Uamai 
Bmall^  to  anfoEce  A  mecbanlc'a  lien.  De- 
fuTuTfmlff  bail  Jndgnmt,  .And  plaintiff  brings 
error.  Affinaad. 

Jobn  D.  lUUtfcuB-and  J.  AlanAMiU  Lams,  iar 
ptalBtflrtn-enDT.  ■liiiyMii  AMbnamn^tm^*- 
iBBduia  In -ami; 

001^  J.  Traii  >««B<fln'«eli<ni  .bnii^tiki| 
the  district- ooort  of  MiiPberaon  coiui^<10'«b- 
fkne  a  mectanli^  Ubb,  and  hm  tried  lupon' 
tte  foUmHns' agreed  atetnnaBt  aC.-fketa:  'tit 
to  sdmltled-ttat-tbe  IBagle  VIU  Company  owa-  • 
ed  half-  ot  iliB  bonding  In  qneBttai,  axbd  ttiat 
Mehtf-ttnSioidleyaowiMdafomrth;  tHatthei 
owneMblpilsias  alleged  In  defendanAa'  amend- 
edonaww.  It  ta-alaondnlttad.that  the  glaaa 
ma  boacbt  fiwn  Sdiofleld  Bon,  and  waa 
boBgbt  and  naed  In  Mildli«  deaerlbed  In 
defendants  petMloD.  It  la  admitted  Scbo- 
field  A  flon  mce  oonfaractora  for  the  i^aaa 
used  tai  'that  bnUdtng,  -and  tbat  they  bought 
the  nmednm  the  .tdalntUC,  tiader  conuact,  to 
be  oBod  In  tbia  bnUdins,  and  that  the  same 
was  so  nnd;  bnt  of  such  contract  between 
SchoAflld  A  Bon  and  the  glaas  company  the 
owners  of  the  rbnHdlng  have  no  knowledge 
Then  la  no  qneatton  mlecd  aa  to  the  validity 
of  the  ccmtract  Intwaen  Sehefleld  &  Son  and 
the  F.  A.  Drew  Glus  Ccxnjnny.  It  la  agreed 
tbat  tlie  ownan  of  the  .boUAhig  have  paid 
StAoflddde  Son  tor  tbe  gIa«B,-and  tbat  It  waa 
dne  irtttdn  sizty  days  tram,  the  oomptofinfi  of 


t2ie  boUdlng,  and  alsorthat  a  joaii^  U  the.U«t 
atatement  waa  served  <tt.  Jamae  ihnalley,  -and 
alao  on  Oeorge  Sohlberg,  .boolnlneper  joi  tb» 
Eagle  Mill  Gompa9y».«t  their. cAee  in  Mc- 
PbenoD."  UiKia  tbe ,  pteadlngs  lo  tlie  caa» 
and  tbe  agreed  atatemuit  of.  itota,  tbe  dictniet 
court  nndered  m  Jndgment  for  the  d^eailanta,. 
JCsmafl  ^Bailey  and  tbe  Slagle  MUl  Comi>eny» 
themby  holding  tbat  tbe  lien  :8»aght  to  be 
foreclosed  waa  huniffident  In  Its  «tetemente» 
and  was  rold  as  to  Ow  real  estate  sought,  to 
be  effected  thereby;  and  -fsom  this  ladgmeok 
plaintiff  In  error  brings  the  eaae  bene  for  r»> 
view. 

Tbe  contentloD  of  plaintiff  in  error  Is  tbat  al- 
though tbe  name  of  Judson  fimallsy,  who  wa» 
an  owner  of  an  nndi-rided  oae-fourth  Interest 
In  the  {wemtoes  deaerlbed  in  the  petition  asoA 
In  tbe  statement  for  meefaanic's  lien  died  ift 
this  case,  was  omitted  from  eudb  statement 
end  from  the  aUe^atlons  of  tite  petition,  yet 
plaints  in  error  was  -entitted  to  a  Hen  upon 
that  poithm  of  tbe  real  estate  described  be* 
hmglng  to  James  Smalley  azid  tbe  Bagle  UIB 
Company,  who  were  made  dafadanis  tat  .tbe 
petition,  and  named  aa  the  ownen  tn>said  lien 
statement,  tar  a  pn^rtjonate-  sbare  of  the  !»• 
debtednesB  due  to  the  idalntlff  In  :eRiar.  A 
careful  exsmlnatloa,  not  only  of  the  authori- 
ties cited  by  tbe  counsel  in  their  .briefs  tai  tbds 
case,  but  a  large  number  of  others,  falls  to  dls- 
cover  any  exactly  parallel  case,  aaH  we  must 
therefwe  arrive  at  a  condnirion  from  tbe  tend- 
ency of  the  text  writers  upon  this  subject,  and 
from  the  decisions  of  oflier  courts  baring  stat- 
utes similar  to  our  own.  The  statute  undw 
which  this  Hen  was  songtat  to  be  entoTtsM 
provided,  amraig  other  tbli^  that  a  state- 
ment filed  by  a  snbcontxactor  nmat  oontHln 
thename  (rf  tbe  owner  of  tbe  premises  sought 
'to 'be  affected  by  the  Hen;  and  Ibis,  we  take 
It,  meana  that  the  statement  must  ccmtaln  tbe 
:aan]e4tf  .the  troe  owner,  at  lesst  to  the  extent 
•Sbown  tbe  records.  In  tbe  case  of  Ocmter 
r.'ITatrlngton,  48  Mbm.  33a,  '48  N.  W.  1134,  a 
igtatciaapt  of  a  Uen  waa  filed  reciting  that 
iJetan  Farrtngton  was  tbe  owner  of  the  soutb 
-me-hBU  and.'Hary  L.  Fairington  of  the  nortb 
.onerhaXr  .of  the  lot  tm  which  tbe  buildings 
were  lorsetsd,  -«eai^t  to  be  eharged  with  tbe 
Uen,  .'aiM 'that  the  contract -nu  made  1^  Jdtat 
on  bohdlf  otf  Umseif  and  Mary  L.  The  fact 
waa  that  John  owned  the  wbole.lot,  and  made 
•Qte  contract  In  -his  own  behalf  on^.  It  was 
faeia  'that  'socb  statement  was  Insnfflctent  In 
Newman  t.  Brown,.  27 '.Kan.  117,  our  own  su- 
preme oonrt.  In  on  oidnlim  written  by  Brewer, 
J.,  say:  "A  mecbanlc'a  lien  la  a  creature  of 
statute,  and  be  who  woold  perfect  one  must 
follow  tbe  plain  provWim  the  statute;  oth- 
erwise, be  must  look  to  the  man  wttb  wbosa 
be  made  his  contract**  Tbls  same  doctrine 
is  reaffirmed  In  Martin  t.  Bums,  64  Ean.  911». 
.89  Fac  .in.  It  la  true  tbat  in  the  case  of 
Deatherage  v.  Henderson,  4&  Kan.  684,  23 
iFac.  1052,  the  mlB  Is  hiid  down  tbat  '^tutes 
updating  to  Uena  lor  mechanlea  and  material 
■asan  should  be  liberally  construed,  ao  aa  to 
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protect,  as  far  aa  possible,  within  the  terms 
cf  the  statute,  the  rights  and  equities  of  soch 
persons."  This  court  heartily  coocnrs  in  the 
doctrine  last  named,  bnt  the  liberal  construc- 
tion therein  referred  to  must  be  one  which 
can  be  made  within  the  terms  of  the  statute, 
find  talcing  into  consideration  the  pleadings  In 
the  particular  case  In  which  It  may  be  in- 
voked. In  this  case  the  petition  allegegs  that 
the  material  furnished  by  plaintiff  In  error 
vraa  80  famished  under  a  subnxitract  with 
Schofleld  &  Son  for  use  In  the  erection  and 
construction  of  a  building  of  which  the  Eagle 
Mill  Company  and  James  SmaJIey  were  the 
owners.  The  statement  for  a  mechanic's  Hen 
alleges  that  "James  Smalley  and  the  Eagle 
Mill  Company,  the  owners  •  •  did  here- 
tofore enter  Into  a  contract  with  oae  Scho- 
fleld &  Son,  copartners,  to  furnish  certain 
plate  and  sheet  glass."  Neither  the  state- 
ment in  the  petition  nor  Id  the  statement  for 
a  lien  indicates  that  plaintiff  In  error  was  at- 
tempting to  have  a  lien  declared  for  any  frac- 
tional part  of  its  claim,  nor  upon  any  fmc- 
tlonal  part  of  the  real  estate.  Under  plead- 
ings like  those  in  this  case,  a  party  ought  not 
expect  to  obtain  relief  from  this  court  which 
was  not  asked  In  the  court  below.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  the  Jnstlcea  concurring. 


KORTH  &  SOUTH  LUMBER  CO.  T.  HEG- 
WER  et  aL 

iCourt  of  Appeals  3f  Kansas,  Southern  Depart 
ment.  C.  D.    Not.  9,  1885.) 

APPIAI/— GONOLnSITHNBSS  OP   FinDIMOS— UlTBBI 

AL  Han's  Lien — Supfioibnct  or  Statbhbnt. 

1.  Where  the  trial  court  tries  a  case,  without 
m  jury,  and  makes  findings  of  facta  on  the  mat- 
'ters  inroired  in  the  issues  between  the  parties, 
find  the  evidence  on  the  trial  was  conflicting,  and 
there  was  eridence  tending  to  sustain  the 
fadings  of  the  trial  court,  the  appellate  court 
«annot  disturb  such  findings. 

2,  Where  a  party  furnishes  material  under 
<xintTart  with  the  husband  of  the  owner  to  erect 
four  dwelling  bouses  on  four  Kparate  dty  lots, 
under  four  separate  contracts,  and  the  four  lots 
upon  which  such  dwelling  honses  are  sltnated 
are  contiguous,  and  such  honses  were  all  bnilt 
■at  the  same  time,  and  the  materials  are  all  fur- 
nished at  the  same  time,  the  party  (urnlshlng 
such  material  Is  entitled  to  a  lien  on  each  lot  and 
the  dwelling  locatea  thereon,  upon  filing  a  state- 
ment setting  forth  the  amount  claimed  for  the 
material  fnmished  to  erect  each  dwelling  house, 
and  describing  the  property  subject  to  the  lien, 
verified  by  amdarit;  but  where  be  files  one  sln- 
icle  statement,  setting  forth  the  amount  claimed 
-for  the  material  furnished  for  the  erection  of 
ifonr  dwellim;  houses,  without  apportionment  of 
'the  materia]  that  entered  into  the  section  of 
«ach  bouse,  and  describing  four  separate  loto  aa 
one  tract  of  land,  and  claiming  a  tfngle  lien  on 
all  of  the  lots,  such  statement  &  null  anii  Told. 

(Syllabus  by  the  Court) 

Srror  from  district  conrt,  B«no  county; 
I..  Honk,  Jn^e. 

Action  by  the  North  A  Sonth  Lnmbw 
Company  against  Henry  H^wer  and  ottaera 
to  enforce  A  lien  for  materials  tor  Improra- 


m«ita  on  land.  Defendants  had  judgment, 
and  plaintiff  brings  error.  Affirmed. 

The  North  &  South  Lumber  Company,  a 
coriraratlon,  doing  business  In  the  city  of 
Hutchinson,  Reno  county,  Kan.,  filed  its  pe- 
tition in  the  district  court  against  Flora  C. 
Hegwer,  Henry  Hegwer,  the  Kansas  Mort- 
gage Company,  H.  F.  Ball,  Alemeda  Wllle- 
say,  and  the  Russell  &  Wilcox  Hardware 
Company,  to  foreclose  a  Uen  for  material 
famished  for  the  constnictlon  of  four  houses 
on  four  different  town  lots  In  the  city  of 
Hutchinson,  said  lots  all  being  contignons, 
but  being  separately  numbered.  Flora  G. 
Hegwer  was  the  owner  of  the  lots,  and  Hen- 
ry Hegwer  was  her  husband,  with  whom 
the  contract  was  made  for  the  furnishing  of 
building  material.  The  other  defendants 
were  llenholders,  mortgagees,  and  assignees 
of  mortgage  liens. 

The  case  was  tried  by  the  court,  and  find- 
ings of  facts  and  conclusions  of  law  were 
made  by  the  court  The  findings  of  facts, 
so  far  as  any  questions  are  raised,  are  as 
follows:  "(1)  That  the  said  defendant  Hen- 
ry Hegwer  Is  Justly  Indebted  to  the  plaintiff 
in  the  sum  of  six  hundred  fifty-one  and 
dollars,  upon  the  cause  of  action  set 
forth  In  Its  petition;  that  said  sum  should 
bear  Interest  at  the  rate  of  six  per  cent  per 
annum  from  the  date  hereof.  (2)  The  court 
finds  also  that  said  Indebtedness  la  for  lum- 
ber and  other  building  material  sold  by  the 
plaintiff,  the  North  &  South  Lumber  Com- 
pany, to  the  defendant  Henry  Hegwer,  to  be 
used  In  the  erection  and  construction  of  four 
dwelling  houses,  under  four  separate  con- 
tracts, upon  lots  twenty-seven  (27),  twenty- 
nine  (29).  tblrt7-one  (31),  and  thirty-three  (3^. 
ATenoe  P  West,  In  the  dty  of  Hutchinson, 
cotmty  of  Reno,  and  state  of  Kansas,  as 
shown  by  the  duly-recorded  plat  thereof; 
that  said  dwelling  houses  are  located  apon 
eaeb  of  said  described  lots;  that  said  Inm- 
bw  and  other  building  material  was  used 
in  the  erection  and  cmistructltm  of  all  said 
dwelling  houses;  that  Flora  a  Hegwer  Is, 
and  was  at  the  time  of  the  said  purchase, 
the  wife  of  the  defendant  Henry  H^wer, 
and  was  the  owner  of  all  said  real  estate; 
tliat  said  lots  were  designated  on  the  plat 
of  said  dty  as  s^itarate  and  distinct  lots  of 
land;  that  each  has  a  frontage  ot  thirty- 
three  (S3)  feet,  and  all  are  contiguous  and 
front  on  said  Arenne  F.  ^  The  conrt  also 
finds  that  all  of  said  dwellings  were  com- 
menced on  or  before  the  20th  of  March,  18SS. 
(4)  The  conrt  also  finds  that  on  the  1st  day 
of  October,  1888^  the  said  plftlntlfl  filed  In 
the  office  of  the  clerk  of  the  district  conrt 
of  Reno  connty,  Kansas,  a  statemoit  dtadm- 
Ing  a  lien  upon  all  of  said  dw^lllnga  ai^ 
real  estate  thereon  situated  upon  all  four  of 
said  lots  and  said  dwelling  houses  jointly, 
and  wltluint  apportionment  of  plalntUTs 
dalms  acco«Ung  to  the  valne  of  the  male* 
rial  incorporated  Into  each  dweUlng,  and 
that  said  statement  was  filed  within  tova 
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months  After  the  completion  of  said  dwell- 
1ns  honaes."  And,  npon  these  findings  of 
facts,  made  concloslona  of  law  as  follows: 
"(1)  The  court  concludes,  farther,  as  a  mat- 
ter of  law,  that  the  lien  statement  of  the 
North  and  South  Lumber  Company,  having 
been  filed  jointly  upon  all  of  said  four  lots 
and  four  dwelling  houses.  Is  null  and  void, 
and  does  not  give  said  North  and  South 
Lumber  Company  a  Hen  for  any  of  the  sums 
so  found  due  from  said  Henry  Hegwer." 
To  which  finding,  ruling,  and  bc^ng  of  the 
court  the  lald  i^ntifl  dnly  ohJectB  and 
excepts. 

D.  H.  Martin,  for  plaintiff  In  error.  Wheel- 
er &  Switzer,  for  defendants  In  mot. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  first  assignment  of  error  Is  that  the  find- 
ings of  facts  by  the  court  are  not  sustained 
by  the  erldenee,  and  are  contrary  to  the  evi- 
dence. The  court  found  that  Henry  Heg- 
wer Is  Justly  indebted  to  the  plaintiff  In  the 
sum  of  (651.43,  upon  the  cause  of  action  set 
out  In  Its  petition,  and  that  the  indebtedness 
Is  for  lumber  and  other  building  materials 
sold  by  plaintiff,  the  North  &  South  Lumber 
Company,  to  defendant  Henry  Hegwer,  to 
be  used  In  the  erection  of  four  dwelling 
houses  under  four  sei^rate  contracts,  npon 
lots  numbered  27,  29,  31,  and  33,  Avenue  F 
West,  in  the  city  of  Hutchinson,  county  of 
Reno,  state  of  Kansas,  as  shown  by  the 
duly-recorded  plat  tbereQf;  that  said  dwell- 
ing houses  are  located  one  npon  each  of 
said  described  lota;  that  the  lumber  and 
other  building  material  was  nsed  in  the 
erection  and  construction  of  all  of  said 
dwelling  houses;  that  Flora  0.  Hegwer  Is, 
and  was  at  the  time  of  said  purchase,  the  i 
wife  of  the  defendant  Henry  H^wer,  and 
was  the  owner  of  all  of  said  real  estate; 
that  said  lots  are  designated  on  the  plat  of 
said  dty  as  separate  and  distinct  lots  of 
land;  that  each  has  a  frontage  of  33  feet, 
and  all  are  contiguous  and  front  on  Avenue 
P;  that  all  of  said  dwellings  were  com- 
menced on  or  before  the  20th  day  of  March, 
1888.  On  the  1st  day  of  October,  1688,  the 
plaintiff  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Reno  county,  Kan.,  a  state- 
ment claiming  a  lien  on  all  of  said  dwellings 
and  real  estate  npon  which  said  dwellings 
were  situated,  Including  the  four  lots  and 
said  dwelling  houses,  jointly  and  without 
apportionment  of  plaintiff's  claims  accord- 
ing to  the  value  of  the  material  incorporat- 
ed Into  each  dwelling,  and  said  statement 
was  filed  within  four  months  after  the  com- 
pletion of  said  dwelling  houses.  The  pa^ 
ticular  and  only  error  complained  of  In  the 
facts  found  by  the  court  Is  that  the  court 
found  that  the  material  that  entered  Into  the 
construction  of  these  dwelling  houses  was 
purchased  under  four  separate  contracts.  It 
Is  urged  by  the  plaintiff  that  there  was  but 
one  alnt^  contract  for  the  furnishing  of  the 


material  to  construct  these  several  dwell- 
ing houses.  The  evidence  on  the  trial  of  the 
case  did  not  prove  four  separate  contracts, 
but  that  the  lumber  was  all  furnished  under 
a  single  contract;  that  there  was  a  contract 
made  with  Hegwer  for  10  house  patterns  at 
one  time,  and  was  but  a  single  contract. 
There  was  some  conflict  in  the  evidence  in 
relation  to  the  arrangement  between  the 
lumber  company  and  Hegwer  concerning  the 
furnishing  of  lumber  for  the  several  dwell- 
ings; but  the  court  trying  the  case  heard 
all  the  evidence,  had  the  witnesses  before  it, 
and  from  all  the  evidence  produced  on  the 
trial  has  found  the  facts,  and  there  was- 
evidence  on  the  trial  from  which  these  facts- 
could  properly  be  found.  This  court  cannot 
say  that  the  court  erred  In  its  findings.  The 
supreme  court  of  this  state  has  repeatedly 
held  that  findings  of  facta  by  the  trial  court 
will  not  be  disturbed  when  there  is  evidence 
to  sustain  them.  Harrington  v.  Stone,  39 
Kan.  176,  17  Pac.  853;  Gafford  v.  Hall,  39 
Kan.  166,  17  Pac.  861;  Rouse  v.  Youard 
(Kan.  App.)  41  Pac.  426;  Richards  v.  Oriffltlk 
(Kan.  App.)  41  Pac.  196;  Railway  Co.  t, 
O'MeUa  (Kan.  App.)  41  Pac.  440. 

The  only  other  error  assigned  by  plaintllT 
Is  In  the  conclnslon  of  law  by  the  court, 
based  on  what  plaintiff  claims  was  the  er- 
roneous finding  of  fact,  whereby  the  court 
concludes,  as  a  matter  of  law,  "that  the  lien 
statement  of  the  North  &  Sonth  Lumber 
Company,  having  been  filed  Jointly  upon  all 
of  said  four  lots  and  fonr  dwellings,  is  null 
and  void,  and  does  not  give  said  North  and 
South  Lumber  Oom];)any  a  lien  for  any  sum 
so  found  due  from  said  Henry  Hegwer.'* 

The  right  to  have  and  enforce  a  lien  on 
buildings  and  land  upon  which  they  are  situat- 
ed for  material  furnished  under  contract  with 
the  owner  Is  not  a  common-law  right,  but  a 
right  conferred  by  statute;  and.  In  ordw 
to  establish  or  enforce  a  lien,  the  statute- 
must  be  strictly  pursued.  The  plaintiff 
claims  a  right  to  a  Uen  under  section  630,  c 
80,  Comp.  Laws  1885,  being  section  1,  c.  141, 
Laws  187Z  So  mnch  of  said  section  aa  la 
necessary  to  consider  reads  as  follows: 

"Sec.  630.  Any  mechanic  or  other  person 
who  shall,  under  contract  with  the  owner  of 
any  tract  or  piece  of  land,  his  agent  or  truSr 
tee,  or  any  contract  wiOi  the  husband  or 
wife  of  such  owner,  perform  labor  or  fur- 
nish material  for  erecting,  altering  or  re- 
pairing any  building  or  appurtenance  of  any 
building,  or  in  erection  or  improvement,  or 
shall  furnish  or  perform  labor  in  putting; 
up  any  fixtures  or  machinery  in,  or  attach- 
ments to  any  such  building  or  improvement^ 
shall  have  a  lien  uiK>n  the  whole  piece  or 
tract  of  land»  the  buildings  and  appurte- 
nances In  the  manner  herein  provided. 
«   •  • 

"Sec.  632.  Any  person  claiming  a  lien  as 
aforesaid  shall  file  In  the  office  of  the  clerk 
of  the  district  court  of  the  county  In  whlcb 
the  land  is  situated  a  statemrat  settlne 
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forth  the  amount  claimed  and  the  Items 
thereof  as  clearly  as  practicable,  the  name 
of  the  owner,  the  name  of  the  contractor,  the 
name  of  tiie  claimant,  and  the  description  of' 
the  property  snbject  to  the  lien,  verified  by 
affidavit.  Such  statement  shall  be  filed  within 
four  months  after  the  completion  of  the 
building,  improvements  or  repairs,  or  fnr- 
niahlng  or  putting  np  of'  fixtures  or  ma- 
chinery. •  •  •  The  clerlt  of  the  district 
court  shall,  immediately  upon  the  receipt 
of  snch  statement,  enter  a  minute  of  the 
same  In  a  book  kept  for  that  purpose,  to  be 
called  'Mechanic's  Lien  Book.'  Such  docket 
shall  be  ruled  off  Into  separate  columns, 
with  heads  as  follows:  When  filed,  name  of 
owner,  name  of  contractor,  name  of  claim- 
ant, amount  claimed,  description  of  the 
property  and  remarks;  and  a  proper  entry 
slxall  be  made  under  each  of  said  heads." 

The  first  and  principal  question  In  this 
case  Is  as  to  the  correctness  of  the  mode  or 
manner  adopted  by  the  plaintiff  In  filing  its 
claim  for  a  lien  against  the  dwelling  houses 
and  the  land  upon  which  they  were  situated. 
It  filed  a  statement  setting  forth  the  amount 
claimed  and  the  items  thereof  in  gross,  and 
charged  the  Items  forming  his  claim  as  one 
entire  claim  against  all  the  dwelling  houses 
and  upon  all  the  lots  on  which  they  were 
Ideated,  in  the  same  manner  as  though  the 
material  had  all  been  furnished  for  the  con- 
stnictlon  of  one  house,  under  one  contract, 
on  one  single  tract  of  land.  If  the  plaintiff 
made  four  separate  contracts  to  furnish 
building  material  for  the  erection  of  four 
different  dwelling  houses,  and  the  dwelling' 
houses  were  each  located  upon  separate  lots, 
it  wouM  be  entitled  to  a  lien  on  each  of  such 
houses  and  the  piece  or  parcel  of  land  upon 
which  they  are  constructed.  The  plaintiff 
was  not  entitled  to  a  single  lien  on  the  whole 
of  these  lots  for  its  entire  claim,  because  the 
houses  were  not  all  on  the  same  lot,  nor' 
was  the  lumber  furnished  under  one  con- 
tract, but  was  furnished  for-  each  house 
tmder  a  contract  for  that  house  alone,  and 
It"  did  not  apportion  or  divide  the  claims- 
for  a  lien  upon  each  house  separately,  and 
did  not  file  a  separate  statement  setting 
fdrth  the  amount  claimed  and  the  items 
thereof  for  the  material  furnished  for  the 
construction  of  each  house  separately.  The 
statute  which  gives  a  Hen  to  the  party  fur- 
nisUfng  material  for  the  erection  of  Improve- 
ments upon  land  under  a  contract,  etc., 
gives  a  lien  upon  the  whole  piece  or  tract 
of  land  with  the  buildings  and  appurte- 
nances. The  words  "whole  piece  or  tract  of 
land"  confine  a  lien  to  the  particular  piece 
or  tract  of  land  upon  which  the  building  Is 
located  or  improvement  made;  and  the  court 
having  fbund  that  one  of  each  of  these 
houses  was  built  upon  separate  lots  In  the 
city  of  Hutchinson,  Reno  county.  Kan.,  as 
shown  by  the  recorded  plat  thereof,  the  lien 
must  be  confined  to  the  particular  lot  upon 
wblcb  the  brrildlng  was  erected,  as  each  city 


f  lot  Is  bounded  and  described  on  the  plat, 
and  separated  from  adjacent  property,  and 
Is  a  separate  piece  or  parcel  of  land.  The 
word  *iot^  denotes  a  single  piece  or  parwl 
of  land,  lying  In  a  soHd  body,  and  separated 
from  contiguous  land  by  such  subdivisions 
as  are  usual  to  designate  different  tracts  of 
land;  and,  In  the  subdivision  of  a  tract  of 
land  Into  city  lots,  each  lot  In  the  city  con- 
stitutes but  a  single  piece  or  parcel  of  land, 
as  it  is  separated  from  other  adjoining  lands 
by  the  designation,  and  Its  number  and  con- 
tents are  shown  by  the  plat  that  Is  of  rec- 
ord. By  contracting  for  the  material  for  the 
erection  of  those  four  dwelling  houses,  by 
four  separate  contracts,  the  plaintiff  could 
not  legally  file  a  single  statement  or  claim 
a  lien  thereon,  as  though  the  lots  constituted 
one  single  piece  or  parcel  of  land,  and  the 
material  was  furnished  under  one  contract. 
By  making  four  different  contracts  for  fur- 
nishing building  material  for  the  erection  of 
four  different  houses,  the  plaintiff  cannot 
unite  his  claim  all  In  one  single  statement 
against  all  of  the  property,  where  It  might 
have  filed  a  single  Hen  on  each  lot  separately 
for  the  material  that  went  Into  the  erection 
of  each  separate  dwelling  house.  Not  hav- 
ing done  so,  Its  statement  was  null  and  void, 
and  created  no  Uen  on  the  four  separate  lots; 
and  the  district  court  did  not  err  In  ao  con- 
cluding from  the  facts  found. 

The  Judgment  of  the  district  court  fa  af- 
firmed. All  the  Judges  concnrrins. 


VINCENT  V.  DAVIDSON  et  aL 

(OOQrt  of  Appeals  of  Kansas,  Boatbem  Depart- 
mentv  0.  D.   Nov.  9,  1895.) 

JtlDOMKNT — C0I.1>A,TERAL  ATTACK. 

Where  the  record  of  a  Justice  of  the 
peace  shows  jnriadiction  of  the  aobject-matter 
and  of  the  parties,  and  he  renders  a  judgment 
ia  a  procoedioE  had  before  him.  aftec  acQuiriug 
such  jurisdiction,  snch  Judgment  cannot  be 
questioned  or  set  aside  In  a  coUatenl- proceed- 
ing. 

(SyUabns  by  the  Court) 

Error  from  district  court,  Reno  county;  Ii. 
Houk,  Judge. 

Action  by  B.  O.  Davidson  and  0.  M.  Wil- 
liams against  John  B.  Vincent,  before  a  Jus- 
tice of  the  peace.  Judgment  for  plaintiffs. 
Defendant  appealed  to  the  district-  court, 
where  Judgment  was  rendered  for  plaintiffs, 
and  defendant  again  appealed  to  the  su- 
preme court,  which  certified  the  case  to  the 
court  of  appeals.  Affirmed. 

This  suit  was  commenced  before  a  Justice 
of  the  peace  in  Hntchinson  City,  Reno  coun- 
ty, Kan.,  by  Davidson  and  WlHiams  against 
John  B.  Vincent,  to  recover  from  him  as  gar- 
nishee. Vincent  had  been  dtily  served  with 
garnishment  summons  to  appear  and  answer 
under  oath  all  questions  put  to  him  touching 
the  property  of  every  description  and  mon- 
eys of  the  defendant  in  the  gamtsbnient-pro- 
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ceedingB.  He  made  hit  aiwwer  ouder  oatb 
AS  follows:  "Before  George  F.  Bayden,  J.  P. 
In  and  for  tlie  Glty  of  Hutcbtoson,  Ckninty 
of  Beno  and  State  of  Kansas.  DaTidsan 
and  WUlIams  m  FUnt  &  Walllns  Mfg.  Ca 
PeraoDallj  appeared  John  B.  Vincent,  who 
being  dvly  sworn  saya  that,  at  the  time  of 
service  of  garnishee  sommons  on  him  In  the 
above-entitled  actl(m»  be  -had  in  Us  posses- 
sion and  under  his  control  mon^  belonging 
to  the  defendant  In  the  sum  of  three  hundred 
and  seveuty-fiTe  dollars.  John  B.  Vincent" 
And  thereafter  such  proceedings  wra-e  bad 
on  notice  by  publication  that  resulted  In  a 
^dgment  against  the  defendant  in  the  gar- 
nishee suit,  and  the  Justice  made  the  foUow- 
Ing  finding,  and  entered  It  upon  his  docket: 
*7bat  John  B.  Vincent,  garnishee,  baa  mon- 
ey of  the  defendant  in  bis  possession  and  un- 
der his  coDtrol  to  the  amonnt  of  three  hnn« 
dred  and  serenty-flTc  dollars.  Therefore  it 
Is  considered  and  adjudged  that  the  plaintllT 
have  Judgment  against  the  defendant  for  the 
•nm  of  one  hundred  and  twraty-flve  dollars 
80  found  due  as  aforesaid,  and  for  costs  of 
salt,  and  that  John  B.  Vincent  is  hereby  or- 
dered to  pay  Into  this  court,  out  of  tbe  mon- 
ey In  fala  hands  belonging  to  the  defendant, 
the  amonnt  of  this  judgment  and  costs  ol 
snlt.  Amomit  of  Jadgment,  one  hundred  and 
tweoty-flTe  dollars;  and  costs,  eix  dollars.'* 
The  garnishee  bebig  duly  served  with  a 
copy  of  the  order  of  the  justice  of  the  peace, 
hut  failing  to  pay  the  money  over  to  the 
court,  this  Btdt  was  afterwards  Instituted  for 
the  recovery  of  this  sum,  and  on  trial  before 
the  justice  judgment  was  rendM-ed  against 
the  defendant  below  for  the  amount  dls- 
dosad  In  his  answer,  together  with  interest 
and  costs,  and  the  defendant  appealed  from 
said  Jnds^nent  to  tbe  district  court,  where 
tbe  case  was  tHed  and  resulted  In  a  judg- 
ment for  the  plaintiff  below,  and  the  defend- 
ant below  excepted  and  made  case  for  the 
supreme  court,  and  filed  his  petition  In  error, 
with  case  made  attached.  In  the  supreme 
eovt.  and  tbe  case  was  by  order  of  the  su- 
prama  coart  duly  certified  to  this  court  tor 
itsdecWon. 

Oarjtenter  ft  Ketebnm,  for  plaintiff  In  er^ 
ror.   P.  L.  Martin,  tor  defendants  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  first  error  OHnplalned  of  by  plaintiff  In 
error  la  that  tbe  district  court  erred  In  over- 
niling  the  demurrer  of  the  defendant  below 
to  the  evidence  of  the  plaintiffs  below  on  tbe 
trial  of  said  cause.  Tbe  evidence  on  behalf 
of  plaintiffs  below  consisted  principally  of 
the  file  papers  and  the  docket  of  tbe  justice 
of  the  peace  to  the  case  of  Davidson  and 
Wllllanw  against  the  Flint  &  Walling  Manu- 
facturing Company,  in  a  proceeding  In  gar- 
nishment where  the  plaintiff  in  error  was 
the  gamisbee.  The  docket  of  tbe  justice 
shows  the  title  of  the  action;  the  number  of 
tbe  case;  ttie  data  of  tbe  flUng  of  the  bill  oC 


particulars;  tbe  affidavit  for  garnishee  amn- 
mona  by  i^ntiffs;  the  issuing  of  sununons; 
also  the  Issutag  of  garnishee  summons,  and 
the  return  of  the  constable  indorsed  th^eon, 
showing  tbe  service  of  the  garnishee  sum* 
mons  on  John  B.  Vincent,  and  the  return  of 
the  summons  indorsed  by  the  constable, 
showing  that  service  could  not  be  had  on  the 
defendants  in  the  action  in  the  comrty;  the 
answer  of  the  garnishee;  tbe  continuance 
of  tbe  case  for  publication  notice  on  the 
Flint  &  Walling  Manufacturing  Company; 
tbe  proof  that  publication  notice  had  been 
made;  the  trial  of  the  case;  judgment  of  the 
justice,  finding  that  John  B.  Vincent  had 
$375  In  bis  hands,  of  money  belonging  to  the 
defendant;  and  the  judgment  against  de- 
fendant for  fl25  and  costs  of  suit,  taxed 
at  $6;  and  an  ord«r  on  the  garnishee  to  pay 
Into  court,  out  of  the  money  In  bis  bands  be- 
longing to  the  defendants,  the  amomnt  of 
judgment  and  costs.  The  evidence  also 
shows  that  the  judgment  and  costs  had  not 
been  paid.  While  the  docket  entries  made 
by  the  justice  were  not  as  full  and  ccmplete 
aa  the  journals  of  a  court  of  record  should 
be,  yet  th«y  showed,  upon  the  whole,  such 
proceedings  had  been  bad  as  gave  the  jus- 
tice of  the  peace  jurisdiction  ovw  the  sub- 
ject-matter and  the  parties,  and  the  judg- 
ment of  the  justice  of  the  peace  was  valid. 

The  contention  of  the  plaintiff  in  error  la 
that  the  justice  of  the  peace  never  had  any, 
jurisdiction  over  him  as  garnishee;  that  the 
answer  made  by  him  under  oath  waa  sworn 
to  before  the  county  clerk,  and  that  the  gar- 
nishee did  not  appear  before  the  justice  and 
answer  under  oath  all  questions  put  to  him 
tonchlng  the  propa*ty  of  every  description  and 
credits  of  the  defendant  in  his  possesslw  or 
undtf  his  coQtrcrf.  Ttie  records  show  that  he 
did  apiiear  before  the  justice,  and  he  made  an- 
swer und^  oatb,  and  he  is  bound  by  his  an- 
swer. If  he  desired  to  make  further  or  dif- 
ferent answer,  to  show  In  what  manner  be 
held  tbe  money  of  tbe  defendant,  It  was  his 
duty  to  make  hia  statement  full  and  complete. 
If  he  was  satlsfted  with  the  answer  made  by 
him  under  oath,  be  was  bound  by  It.  Tbe 
flling  of  the  bill  of  particulars  before  the  jus- 
tice at  tbe  peace  was  the  first  step  towards 
bringing  the  action,  and  the  bill  of  particu- 
lars shows  that  it  was  an  action  within  the 
jurisdiction  of  the  justice,  and  therefore  be 
docketed  the  case  and  issued  the  summons  to 
the  defendant  The  plaintiffs  at  the  same 
time  filed  an  affidavit  tor  a  gamiebee  sum- 
mons, setting  forth  that  they  had  good  rea- 
son to  believe  and  did  believe  that  John  B. 
Vlnceot  within  the  county  <tf  Reno,  where 
the  action  was  brooght,  had  property,  money, 
goods,  diattels,  credits,  and  effee^  In  his 
hands  or  under  his  control  belonging  to  the 
defendant,  and  that  the  defendant  was  jnstiy 
Indebted  to  them  in  the  sum  of  f  12S  over  and 
above  all  legal  set-offs,  and  that  the  plaintiffs 
had  good  reason  to  btiteve  and  did  believe  that 
they  would  lose  the  same  unless  a  guaUbiat 
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summons  sboald  Issue  to  John  B.  Vincent 
Up(m  the  making  and  filing  ct  tbls  alQdaTit 
It  authorized  the  Justice  to  Issue  a  garnishee 
summoDB  to  JcAm  B.  Vlncoit,  and  upon  the 
aerrice  oC  this  garnishee  summons  upon  him 
the  Justice  obtained  Jnrl8dlctl(m  over  him  per- 
sonally. A  Justice  of  the  peace  la  one  of  the 
Judicial  cheers  provided  for  hy  the  constitu- 
tion of  this  state,  and  Is  to  have  such  Jurisdic- 
tion as  may  be  conferred  upon  him  by  law. 
The  le^slature  under  the  constitution  has  con- 
ferred Jurisdiction  up<xi  Justices  <^  the  peace, 
within  their  reepectlTe  counties,  to  the  atent 
of  ¥300,  In  clTlI  actions,  and,  within  that  ju- 
risdiction, conferred  upon  them  authority  to 
proceed  against  petsons  having  property  In 
their  possession  or  tmder  their  control  belong- 
ing to  a  debtor,  by  garnishee  proceedings,  and 
when  the  necessary  facts  are  brought  propw- 
ly  before  a  Justice  of  the  peace  that  Jurisdic- 
tion attadies.  "Tbe  imwer  to  determine  a 
case  Is  Jurisdiction,  and  Is  coram  Judlce  when- 
ever a  case  Is  presented  which  brings  the 
power  Into  action."  In  this  case  it  clearly 
appears  that  the  law  has  given  the  Justice 
power  to  entertain  this  case,  and  the  neces- 
sary proceedings  were  had  that  brought  ttiat 
power  Into  action,  and  the  Jurisdiction  had  at- 
tached, and  the  right  to  hear  and  determine 
was  perfect,  and  the  decision  of  every  ques- 
tion after  the  justice  had  acquired  jurisdiction 
was  valid  and  binding  upon  all  persons  Inter- 
ested until  reversed  or  set  aside  by  some  prop- 
er proceeding  for  that  purpose,  before  some 
court  autborlzed  to  review  and  set  the  same 
aside.  The  orders,  judgm^ts,  and  findings  of 
the  justice  could  not  be  questioned  or  disre- 
garded In  a  collateral  proceeding.  In  the  case 
of  Sheldon  v.  Newton,  3  Ohio  St  496,  the 
court  says:  "A  settled  axiwn  of  the  law  fur- 
nishes the  governing  principles  by  which  these 
proceedings  are  to  be  tested.  If  the  court  had 
jurisdiction  of  the  8ubJec^matter  and  the  par- 
ties, it  Is  altogether  immaterial  how  grossly 
Irr^ular  or  manifestly  erroneous  its  proceed- 
ings may  have  been.  Its  final  order  cannot  be 
regarded  as  a  nullity,  and  cannot  thwefore, 
be  collaterally  impeached."  In  the  case  of 
McCormlck  v.  Sullivant  10  Wheat.  196,  Wash- 
ington, J.,  speaking  for  the  court,  says:  "The 
courts  of  tbe  United  States  are  courts  of  lim- 
ited, but  not  Inferior,  jurisdiction.  If  the  ju- 
risdiction be  not  aliped  In  the  proceedings, 
their  Judgments  and  decrees  may  he  reversed 
for  that  cause  on  a  writ  of  error  and  appeal, 
4>ut  until  reversed  they  are  exclusive  evi- 
dence between  the  parties  and  privies."  When 
the  Jurisdiction  even  of  a  limited  court  is  once 
jestablisbed,  It  is  ^titled  to  tbe  same  presump- 
tions in  favor  of  Its  acts  with  a  superior  one, 
and  subsequent  Irregularities  will  not  render 
Its  proceedings  void.  Jurisdiction  having  been 
acquired,  the  proceedings  are  not  subject  to 
collateral  attack. 

The  final  error  complained  of  by  plalnttCT  In 
error  is  in  the  order  of  the  court  sustaining 
the  demurrer  of  the  plaintiffs  below  to  tbe  evi- 
denoe  ot  the  defendant  below,  and  discharging 


tbe  Jury  and  rendering  Judgment  for  plainilfTs 
below.  The  d^ondant  below  tried  its  case  on 
tibe  theory  that  It  could  attach  tbe  Judgment 
and  proceedings  in  the  Justice  coort,  and  hare 
tliem  declared  void.  In  this  collateral  proceed- 
ing. Hie  first  assault  made  on  tbe  proceed- 
ings had  in  the  justice  court  was  on  motion 
made  by  counsel  for  the  defendant  In  the  orig- 
inal case  before  said  Justice  to  vacate  the  Judg- 
ment rendered  by  the  Justice  In  the  mginal 
gaml^ee  proceedings.  The  attorneys  for  both 
parties  appeared  before  the  Justice  of  tbe 
peace,  and  argued  the  motlcm  to  vacate  the 
Judgment,  which  motl(m  was  overruled,  and 
attorneys  tor  the  defendant  In  the  original 
suit  duly  excepted,  and  they  then  filed  a  mo- 
tion to  amend  the  recwd,  which  motion  was 
also  overruled,  and  they  duly  excepted.  The 
defendants  in  the  original  suit  or  the  gar- 
nishee ndther  attempted  to  have  the  judgment 
of  the  Jtistice  reversed,  vacated,  nor  set  aside 
In  any  proceeding  whatever.  They  simply  re- 
fused to  pay  the  Judgment  or  respect  the  or- 
der of  the  Justice  to  pay  the  money  Into  court; 
and  when  this  suit  was  Instituted  to  recover 
the  amount  of  Judgment  with  costs,  the  de- 
f^dant  below  sought  to  have  the  judgment 
and  proceedings  bad  before  the  Justice  ot  the 
peace  held  void.  The  record  showing  such 
proceedhigs  as  the  Justice  of  tbe  peace  was 
authorized  under  the  law  to  eaitertain  and  ren- 
der Judgment  In,  and  he  having  Atme  so,  they 
were  condnslTe  on  all  parties  in  Intmst. 
There  could  be  no  defense  to  tbe  Judgment 
and  order  of  the  justice,  and  no  other  Judg- 
ment could  be  roidered  than  for  the  plaintiff 
below.  Th»e  was  no  prejudicial  &rroT  in  sus- 
taining the  demurrer  and  dlschargli^  the  jury, 
and  entering  Judgment  for  the  plaintiffs  be- 
low. The  court  could  have  sustained  the 
plaintiffs'  demurrer  and  ord««d  the  Jury  to 
return  a  verdict  for  the  plaintiffs  below,  and 
perhaps  this  would  have  been  the  pn^r 
thing  to  have  done,  but  where  no  other  Judg- 
ment could  l^ally  be  rraidered  than  tar  the 
plalntiffli  below  it  was  Immaterial  whether  It 
was  on  a  venllct  of  the  Jury  ordered  by  tbe 
court,  or  whetho:  it  was  one  ordered  by  the 
court  after  all  the  evidence  was  before  it 
The  Judgmrat  of  tbe  district  court  is  affirmed. 
All  liie  Jodgee  concnirlng. 


STATE  V.  JONBS.' 

(Court  of  Appeals  of  Kansas,  Soutlieni  Depart- 
ment C.  D.  Nov.  a  1886.) 

iKDIOn  BNT — Frbbektmbitt —  iHDoasBirniT —  AD- 
dmosal  w1tkes8b8— elbonoh  bwtwbvb 
Counts. 

1.  Where  the  record  dlsctoses  tiiat  an  in- 
dictment was  signed  by  tiie  countr  attorney, 
indOTsed  "A  true  bill"  by  the  foreman  of  th« 
grand  jury,  and  filed  by  the  clerk,  it  fs  Buffi- 
cient  to  snow  that  the  indictment  was  duly  re- 
turned and  presented  In  open  court 

2.  Where  tlie  foreman  of  tbe  grand  Jury 
writes  at  the  foot  of  an  indictment  snd  iiump- 
diately  siicceeding  the  last  count  therein,  "A 
true  bill,"  and  sisna  his  name  thereto,  Uie  said 

1  Bohearlng  denied. 
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indictment  Is  snffidently  indonecl,  within  tbe 
meanins  of  Bection  98.  Code  Cr.  Proc. 

3.  It  is  within  tlie  sound  discretion  of  tiie 
trial  court  to  permit  names  of  additional  wit- 
nesses to  be  Indorsed  on  an  indictment,  even 
after  the  commeocemeat  of  the  trial,  and  to 
grant  or  refuse  a  continuance  requested  by  de- 
fendant on  account  of  the  indorsing  of  sach 
names ;  and  a  judgment  will  not  be  reversed  on 
account  of  snch  permisaion  and  a  lef nsiJ  of  anch 
coatinuance,  muess  it  appears  that  the  same 
was  an  abuse  of  snch  discretion. 

4.  TbB  electlfm  made  by  the  state  In  tills 
ease  examined,  and  hdd  sufficient  as  to  each 
connt  upon  whldi  driendant  was  cMiricted. 

(SrUalms  br  the  Ooort.) 

Ai^ieal  from  district  court,  Beno  ooonty; 
F.  L.  Martin,  Jodgb 

Seth  Jones  was  convicted  of  selling  Intox- 
icating Uqoora,  and  appeals.  Affirmed. 

DftTldBon  A  WilUams,  for  appellant  F  B. 
Dawes.  Att7.  Gen^  L.  M.  Fall,  Oa  Atty^and 
E.  li.  Wlse^  for  the  State. 

CO  LB,  J.  Hw  defendant,  Seth  Jones,  was 
dhazged  Indictment  In  the  district  court  of 
Reno  connty  with  nnlawfol  sales  of  intox- 
icating Uqnora.  The  Indictment  contained  16 
comita,  each  setting  forth  a  distinct  sale.  The 
defendant  was  found  gnllty  apon  each  of 
Bid  coonta  excepting  the  third,  fifth,  twelfth, 
and  fliirteoith  counts^  and  waa  sentmced  to 
pay  a  line  of  9100,  ud  to  be  confined  In  the 
conntj  jaO  of  Beno  coonty  for  a  period  of 
SO  daya  on  each  of  said  connts  upon  which 
he  bad  been  onrrlcted.  From  such  conric- 
tkm  the  defendant  appeals  to  this  court 

A  nnmbCT  of  errors  ate  alleged  by  the  de- 
fendant The  first  and  second  may  be  con- 
sidered together,  and  are  that  the  court  erred 
In  oreimUng  the  defendant's  motkm  to  qpash 
the  Indictm^t  and  that  the  court  erred  In 
finding  against  defendant  on  Us  plea  In 
abatement  Hn  particular  grounds  urged  for 
the  position  of  the  defendant  are  that  the 
UU  of  Indictment  was  not  tfgned  opon  the 
bade  of  the  same  by  the  foreman  of  the 
grand  Jury,  and  that  the  record  doea  not  dla- 
cloee  that  the  said  Indictment  waa  presented 
by  the  grand  Jury  In  oj/ea  court,  by  ttie  fore- 
man, and  In  tiie  presence  of  the  grand  Jury. 
The  position  of  the  defendant  Is  not  well 
taken.  The  Indictment  in  .this  case  was  in- 
dorsed at  the  close  of  aald  Indictment,  Jnst 
after  the  fifteenth  and  last  count  of  the 
nata,  "A  tme  bill,"  followed  by  the  rigna- 
tnre  of  O.  W.  Oray,  foreman.  The  wtnd 
•^Indorse"  nsoally  signifies  to  write  upon  the 
back  of  a  paper  or  wrlttm  instrument  but 
that  la  not  the  fall  meaning  of  the  word.  It 
also  algnlfies  to  give  sanctlm  to;  and  we 
apprehend  that  Uie  foreman  of  a  ground  Jury 
m<iy  properly  comply  with  the  atatnte  by 
sanctioning  tlw  bill  of  Indictment  at  the  foot 
tbereof  aa  well  aa  by  writing  bis  name  upon 
tbe  back  of  the  bllL  The  real  purpose  of  the 
statute  la  that  the  sanction  of  tbe  grand 
Jury  to  tbe  bill  may  be  ahown  opon  the  rec- 
ord, and  tbe  erldence  of  that  sanction  la 
the  algnatiire  ct  the  foreman  of  that  body. 


The  stalnte  does  not  prescribe  wbo  shall  In- 
dorse the  names  of  the  wltneases,  and,  so 
long  as  they  are  i^btced  vpon  Ute  Indictment 
by  one  wbo  r^reaoits  the  state  In  the  prose- 
cntlOB  of  the  t^tense  stated  In  the  Indictment 
the  Indorsemeot  la  snffldent  Tbe  record  in 
thla  case  discloses  that  tbe  Indictment  was 
tigned  by  tbe  coon^  attorn^,  and  Indorsed 
"A  true  bill"  by  the  foronan  of  the  grand 
Jury,  and  filed  the  clerk  of  the  district 
court  of  Reno  county.  It  has  been  repeated- 
ly held  that  this  Is  a  snffldent  record  that 
tbe  Indictment  waa  dnly  retomed  and  present- 
ed In  <^ien  court  Ttds  canae  was  tried  dur- 
ing the  same  term  at  wbldb  the  Indictment 
waa  found,  and  the  statute  prescribes  that 
the  record  of  the  retom  of  Indictments  and 
the  making  of  caglm  thereto  shall  be  made 
by  the  derk  dnring  the  tmn  at  wUch  auch 
Indlctmenta  are  found.  We  can  see  no  way 
In  which  the  rights  of  the  defmdant  were  at 
all  prejudiced,  either  by  the  form  of  this  bi- 
dlctment  or  the  manner  of  its  retnm  as  In- 
dicated by  the  record,  and  the  eridence  ad- 
duced In  tbe  trial  of  the  plea  In  abatement 
clearly  shows  that  ail  the  st^  prescribed 
by  the  statute  wore  taken  In  tbe  finding  and 
returning  of  the  same.  Tbe  third,  fourth, 
fifth,  and  sixth  asdgnments  of  error  may  be 
considered  togeOur.  It  appears  fnnn  the 
record  t3iat  afto-  the  return  of  tbe  Indict- 
ment In  this  case  the  names  of  certain  wit- 
nesses were  Indorsed  without  toare  of  court 
and  when  the  cause  was  called  for  trial  upon 
application  of  t2ie  county  attom^  the  court 
granted  leave  to  properiy  Indorse  said  names. 
This  was  a  matter  within  the  sound  discre- 
tion of  the  court,  and  from  a  review  of  the 
proceedings  had  in  this  case  we  cannot  see 
that  the  rl^ts  of  the  defendant  were  preju- 
diced, or  that  there  was  any  abuse  of  discre- 
tion In  permitting  the  comity  attorney  to  in- 
dorse the  names  of  these  wltneasee.  State 
T.  Seed.  63  XLan.  767,  37  Pae.  174;  State  t. 
Frlc^  66  Kan.  — ,  40  Pac.  1000.  Nor  do  we 
think  the  defendant  was  prejudiced  by  the 
refusal  ct  the  comt  to  grant  a  continuance. 
WUle  It  la  tme  that  tbe  first  Indorsement  of 
these  names  was  Irregular,  yet  the  record 
discloses  that  tbe  attention  of  tbe  defendant 
was  therein  called  to  the  wltneasea,  and  the 
trial  court  was  in  a  podtlon  to  Judge,  from 
all  the  attoidant  facte  and  circumstances, 
what  was  Just  in  the  premises.  We  are  of 
the  opinion,  therefore,  that  the  court  proper- 
ly allowed  Indorsement  of  the  names  of  the 
witnesses  referred  to,  and  permitted  tbdr  tes- 
timony to  be  given,  and  to  stand  In  this  case. 

The  seventh  asslgnmrat  of  error  Is  Uiat  the 
court  did  not  require  the  stete  to  make  Its 
etoctkms  mffldently  d^nlte  and  cwtaln.  The 
state  elected  to  ocik  a  conviction  upon  the 
first  second,  fourth,  and  fifth  counts,  upon 
the  testimony  of  Ellas  Davis  and  Oeor^^ 
CanfiehL  The  testimony  of  these  witnesses 
disclosed  tnit  one  visit  to  the  place  In  ques- 
tion, and  Bome  four  or  five  pnrchues  of  beer 
from  tbe  deffflidant  at  that  tim^  and  the 
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fhBs  fixed  was  within  the  UmltaUco  of  the 
statute,  and  the  electten  was  tiierefoie  aoffl- 
<ient  to  apprise  the  defendant  of  the  sales 
veiled  upon.  The  same  may  be  said  of  the 
Section  made  1^  the  state  aa  to  the  sixth, 
■erenth,  and  eighth  cormts,  where  the  testl- 
mamxy  of  Andrew  Nelsmi  Is  rriied  npon.  This 
wftneas  testlfiei  to  bnt  one  Tlstt  to  the  ^ace 
qoestton,  and  to  at  least  tibree  tUstlnct  pur- 
cbaaes  from  the  defendant  In  persmi,  and 
fixes  the  time  of  snch  pnrc bases  within  the 
■mitaUcm  of  the  statide.  Upon  the  balance 
«C  the  counts  upon  which  the  defendant  was 
«niTlctod  the  state  idled  upon  the  testimony 
«C  Florence  SiflSer  and  Hoitety  Oklelds. 
Hast  of  the  tBstlnumy  of  these  two  witnesses 
was  aa  to  sales  made  not  taHy  by  the  de- 
teidant,  bnt  others,  In  his  presence,  and  upon 
4lie  theory  that  the  defendant  was  the  pro- 
prietor of  the  place  where  the  llqnor  was 
sold;  and  there  was  an  abundance  of  testi- 
Mony  to  support  this  proposition.  The  erl' 
4ence  shows  that  the  place  where  tibls  Hqnor 
was  sold  was  practicaUy  a  boose  of  prostl- 
tedon,  and  that  the  defendant  assumed  at 
mrlons  times  to  be  the  proprietor  of  the  es- 
tablishment; that  he  shared  the  profits  of 
the  business,  was  present  when  most  of  the 
«ales  were  made,  and  In  sereral  of  tbem  was 
<to  active  assistant,  either  In  serving  the 
nqucr  or  removing  onpty  bottles,  glasses, 
«le.  Tbe  evidnca  fluther  shows  that  it  was 
Impossible  to  give  the  names  of  the  persons 
to  whom  the  qtedflG  sales  were  made,  for 
the  reason  that  persons  frequenting  snch 
plaaes  were  not  apt  to  give  their  real  names, 
«ltber  to  tbe  Inmatss  or  to  other  visitors;  bat 
tte  attention  of  the  defendant  was  snffldent- 
Ijr  called  to  time  and  plac^  so  that  we  can- 
not see  dther  that  be  was  not  aware  of  tbe 
sales  for  which  a  conviction  was  asked,  or 
tiiat  tbe  Jury  was  in  any  way  misled,  or  the 
cfebte  of  the  defendant  in  any  mnn-  t  i^ej- 
odlced.  Tbe  views  above  expressed  also 
dispose  of  tbe  objection  made  by  the  defend- 
ant to  the  second,  third,  and  tighth  tnstnus 
tfoDs  glvoi  by  tbe  trial  court  in  thia  case, 
^ey  i^arly  stated  the  law,  and,  when  taken 
In  connectimi  with  the  other  Instructions, 
wry  correctly  advised  the  Jury  of  their  duty 
In  the  case.  No  material  error  ai^earing  In 
this  cause,  the  jndgmoit  Is  afllrmed.  All  the 
JasticQS  concurring. 


STATE  V.  BEAM. 

40eart  of  Appeals  of  Kansas,  Bonlhem  Depart- 
ment G.  D.  Nov.  9,  1885.) 

ISTOxicATiKo  XiiqcoBs— Illegal  Sals— Bvidexob 

— Statemknts  or  Jchors. 
1.  Where  a  defendant  is  chnrged  with  the 
■mlawful  sale  of  intoxicating  liquor  and  with 
maiiitaininj;  a  ooninioii  nuiHiince  by  kPi'ping  a 
gilac-e  where  liquors  are  unlawfuliy  sold,  and 
t&e  evidpnee  bIiowb  that  certain  sales  were  made 
aut  the  defendant's  place  of  businosa  hy  another 
permm,  and  Ln  the  absence  of  the  defendant, 
ahere  unst  be  snfflcient  comjieteut  evidence  to 


estabHA  the  fkct  that  sudi  sales  were  made  by 
some  clerk,  agent,  or  employd  of  the  defendant, 
with  the  knowledge  or  conaent  of  the  defoidantT 
in  order  to  sustaiB  a  conviction. 

2.  Where  unlawful  sales  of  Ilqoor  at«  made 
In  the  place  of  bunnesa  of  a  defendant  who  is 
diargea  widi  making  the  same,  bnt  sndi  sslea 
were  made  In  the  ajosence  of  the  defendant,  it 
becoDkes  a  material  fact,  whi<A  must  be  estab- 
lished by  the  state  beyood  a  reasonable  donbt, 
wtarther  snch  sales  were  made  by  some  clerk, 
agent,  or  «npl(9'd  of  the  defendant,  and  with 
the  knowledge  or  consent  of  the  defendant;  and 
in  determining  snch  fact  the  jury  must  be  gov- 
erned by  the  evidence  given  in  tbe  ease,  and 
have  no  right  to  consider  the  personal  knowl- 
edge of  certain  of  the  jurors  upon  that  point; 
and  where  the  evidence  in  the  case  is  aliott  as 
to  tbe  fact  that  such  sales  were  made  hy  an  em- 
ploy6  of  the  defendant,  or  with  his  knowledge 
or  consent,  and  some  of  tiie  jurora,  in  consider- 
ing of  their  verdict,  state,  in  the  presence  of  all 
of  tbe  jury,  that  the  persons  who  made  the 
sales,  or  eithw  or  any  of  them,  were  employ^ 
ol  the  defendant  at  the  iim»  of  malting  snch 
sales,  and  had  been  Cor  some  tbnek  hiU,  that  it 
cannot  be  said  but  what  such  stat^nent  npon 
the  part  of  the  jurora  influenced  the  verdict  of 
tbe  jury. 
(Syllahns  by  the  Coort.) 

Appeal  from  district  court,  Beno  coanty;  F. 
L.  Martin,  Judge. 

James  Beam  was  convicted  of  selling  Intox- 
icating liquors,  and  appeals.  Reversed. 

McKlnstiy  &  FalrcbOd,  for  appsUasL  F. 
B.  Dawes,  Atty.  Gen..  L.  M.  rail.  Od.  Atty., 
and  Z.  Ifc  WIss^  for  tfaa  Stata 

COLE,  J.  The  defendant  James  Benm, 
was  chained  by  indictment  In  the  district 
court  of  Beno  comtty  with  nnlawfnl  sales  ot 
Intoxicating  liquors  and  maintaining  a  nui- 
sance by  keeping  a  place  where  Intcolcatlns 
liquors  were  habltnally  and  unlawfully  mAA 
to  be  used  as  a  beverage.  Tbe  Indictment 
eontained  ten  counts,  nhie  of  ^Idi  charged 
specific  sales,  and  the  tentti  charged  tbe 
mainteining  of  a  nuisance;  Upon  trial  tSn 
defendant  was  convicted  on  the  third,  fonrth. 
and  tenth  counts,  and  appealed  fkom  such 
conviction.  A  number  at  the  errms  allesed 
In  tblB  case  are  tbe  same  aa  those  whi<A 
were  assigned  In  the  Vase  of  State  ▼.  Jones 
Oust  decided  to.  UsSa  court)  42  Pac.  892.  They 
refer  to  the  mami^r  ot  returning  tbe  Indict- 
ment and  fbe  Indorsement  Ui«eof  by  tte 
foreman  of  the  grand  Jury,  and  to  the  grant- 
hig  of  permission  by  the  court  to  Indorse  the 
names  of  certain  witnesses  upon  the  Indict- 
ment upon  the  day  at  trial.  We  deem  It  m- 
necessary  In  this  case  to  review  these  qnes- 
tlons.  In  this  case  tbe  state  rdted  for  con- 
viction as  to  the  third  count  npon  the  testi- 
mony of  the  witness  Frasee,  wbo  testlfled 
Uiat  be  was  acqu^nted  wHh  the  deffendaut, 
and  with  his  place  of  business  and  that 
some  three  months  ^or  to  the  date  of  trial 
he  purchased  at  the  place  of  business  of  the 
defendant  aome  glycerin  and  whisky,  mixed. 
This  purchase  was  made  from  one  Wtbslow, 
and  the  defendant  was  not  present  at  the 
time  of  the  purchase.  As  the  sale  was  not 
made  by  the  defnidant  In  perscm,  it  w«s  nee- 
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tnniTT  for  the  stetB  to  Abow— -First,  that  the 
defendant  waa  proinietor  ot  the  place;  Bec- 
ond,  that  the  sale  was  made  by  some  clerk, 
agent,  or  sorant  of  the  defendant;  and. 
third,  that  It  was  made  with  the  knowledge 
or  consent  ffC  the  denaidant  It  was  clearly 
estaUlshed  that  Mr.  Beam  was  the  propri- 
etor of  the  store  whoe  the  Uquor  was  pui^ 
chased,  and  there  wab  some  slight  testimony 
to  support  the  finding  of  the  jniy  that  the 
perscm  from  whom  the  purchase  was  made 
was  a  derk,  emipSoyfi,  or  servant  of  the  de- 
fendant But  this  was  not  snfflclent  to  sns- 
tiUn  a  conrlctirai,  for  It  lacks  the  material 
dement  of  knowledge  w  consent  on  the  part 
of  the  defendant  Of  course.  It  Is  not  nec- 
essary to  prove  by  direct  testimony  that  the 
defendant  In  any  given  case  consented  In 
any  spedflc  w(a*ds  to  the  sale  charged,  and 
the  stats  would  hare  a  right  to  ask  a  ctmvlc- 
tlon  tor  sale  made  In  the  absence  of  the  de> 
fimdaiit,  where  an  the  evidence  In  the  case 
was  safflctont  to  support  the  view  that  the 
defendant  knew  of  dther  the  spedfle  sale  be- 
ing made,  and  did  not  object  thereto,  or  that 
he  had  knowledge  of  sales  In  general  being 
made  by  his  dwk  or  employ^  and  made  no 
•bjection  thereta  Bo  fftr  as  the  testimony 
<tf  Fniee  hlmsdf  Is  concerned,  we  presume 
It  la  not  claimed  that  It  established  any  knowl- 
edge or  consent  with  regariJ  to  this  sale  npora 
the  part  of  the  defendant  and  we  presume 
the  state  rdled  upon  the  otbw  evidence  In 
the  case  as  tending  to  show  such  knowledge 
«r  consent  and  up<«  this  question  the  views 
of  the  court  will  be  stated  lata:  In  this  f^ln- 
lon. 

The  state  relied  for  a  conviction  under  the 
fotulh  count  upon  the  testimony  of  the  wtt- 
ness  Lee,  who  teatlfled  that  be  was  acquainted 
with  the  defendant,  and  that  he  purdiased  a 
«naD  bottle  ot  whisky  some  time  In  the  sum- 
mer-preceding the  trial,  from  some  person  at 
the  place  ot  business  of  the  defraidant  but 
who  the  person  was  from  whom  the  purchase 
Kaa  made  he  did  not  know;  that  he  went  in, 
and  asked  for  the  Uquor,  and  the  persoD  went 
and  got  It;  was  gone  two  or  three  mlnntee, 
maybe  five  minutes;  but  whether  the  per- 
son left  the  room  or  not  to  obtain  the  Uquor 
be  does  not  know.  The  same  reasoning  which 
appliea  to  the  evldrace  of  Frazee,  celled  upon 
to  sustain  a  conviction  wider  the  third  count 
also  applies  to  the  testimony  of  the  wltneas 
Lee.  Whatever  the  personal  fedlng  of  the 
jury  may  be  with  regard  to  a  transaction  of 
this  character,  there  must  he  proof  of  a  sub- 
Btaodal  nature  to  sustain  a  conviction  In  a 
criminal  case;  and  we  presume,  as  in  the  case 
of  the  former  oouot,  that  the  smte  relied  upon 
the  testimony  of  other  witnesses  In  the  case 
to  prove  the  material  facts  before  stated.  So 
far  as  the  testLnumy  Is  coocemed  of  the  wit- 
nesses J.  A.  MUne,  C.  L.  Blssd,  J.  0.  Qrlmes, 
J.  H.  F.  Plate,  and  George  T.  Metzgar.  It 
proves  absolute^'  nothing,  eltho*  to  support 
an  all^tion  of  a  spedfle  sale  In  violation  o< 
hiw  or  of  the  maintaining  of  a  nulsanee  under 


the  statute;  and  thlst  In- comteetlon  with  tbm 
witnesses  Frasee  and  Lee^  was  all  the  testi* 
mony  given  in  the  case  bearing  up<m  either 
the  questions  of  sales  or  the  malntalnliv  of 
a  nuisance,  with  the  sKceptlon  of  the  testi- 
mony of  D.  S.  Gibbs,  together  with  the  docket 
of  the  pdlce  judge  of  Hutchinson  for  the 
years  1803  and  18M.  The  testimony  of  Mr« 
Oibbs  was  that  be  was  poBce  judge  of  said 
city  during  the  years  above  referred  to,  and' 
that  be  kept  a  do^et  ot  hie  proceeding  a» 
each  ofllcer.  He  Identified  certain  pages  of 
said  docket  omtainlng  a  record  of  the  pro- 
ceedings Id  ortaln  casea  brou^  1^  the  dty 
of  Hutchhisoa  agidnst  the  dtf  en^nt  and  also 
certain  warrants  and  cmnplalnts  which  had 
bem  Issued  In  the  cases  In  whldi  said  records 
were  niad&  The  record  so  Identified,  togetb* 
«r  with  the  cmnplalnts  and  warrants  above 
referred  to,  were  fulmltted  in  evidence  over 
the  objection  of  the  defoidant  and  the  ad- 
mission of  this  evldmce  is- one  of  tin  grounds 
urged  by  the  defendant  for  the  leretsal  of  this 
cause.  We  are  of  the  opinion  that  the  reecnd 
was  pn^l^eily  admitted,  but  ^rbaa  taken  in 
connection  with  the  statements  made  by  the 
wltneas  who  was  the  person  making  the  rec- 
ord, they  Hall  short  of  establishing  any  mate- 
rial fiact  as  against  this  defendant  The  com- 
plaints  and  warrants  above  teCored  to  were 
In  cases  whwe  the  dty  a£  Hutchinson  charged 
tile  defendant  with  unlawful  sales  of  Intoxl* 
eating  Uqn(H«»  and  the  records  in  such  casea 
show  the  enttr  of  a  iiSea  of  guilty  In  each 
case  by  the  defendant  Standing  by  them- 
s^es,  these  facts  wodd  be  evidence  of  ad- 
missions made  by  the  defoidant  and  would 
tend  to  support  the  theory  of  the  state  that 
the  sales  relied  uptoi  for  conviction  idildi 
were  made  in  the  defendant's  place  ot  busi- 
ness were  made  with  his  knowledge  and  con- 
sent, snd  would  also  tend  to  support  the  the- 
OTy  that  such  j^ce  of  business  was  a  common 
nuisance;  but  taken  In  connection  with  the 
testimony  of  the  witness  Olbbs,  they  estab- 
lish practically  nothing.  He  testifies  that 
vrtille  the  records  show  In  each  of  the  city 
cases  a  plea  of  guilty,  yet  tiiat  tibe  facts  wei-e 
exactly  to  the  contrary;  that  when  first  ar- 
raigned the  d^endant  stated  that  he  was  not 
guilty  of  selling  Intoxicating  liquors;  that  he 
could  not  afford  to  fight  the  city,  and  could 
better  afford  to  pay  such  fine  and  costs  as  the 
police  judge  might  prescribe  In  the  case;  and 
that  at  each  succeeding  arrest  the  same  plea 
was  entered,  and  the  same  course  of  action 
taken.  It  Is  the  duty  of  the  police  judge  to 
arraign  a  defendant  charged  with  violation  of 
a  dty  ordinance,  and,  if  the  d^endant  pleads 
not  guilty,  then  a  trial  must  be  Iiad;  and  we 
know  of  DO  rule  pramittlng  a  poUoe  judge  to 
enter  a  plea  of  guilty  under  a  statement  like 
that  made  by  the  defendant  in  this  case.  Nor 
do  we  think  that  the  record  in  such  a  case 
showing  a  plea  of  guilty  In  any  manuw  es- 
tablishes his  guilt  under  an  Indictmoit  like 
the  one  in  the  case  at  bar.  Again,  the  testi- 
mony of  Qibbs,  BO  Car  aa  it  established  any 
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particular  place  where  tbe  sales  were  made  for 
which  the  cit7  prosecutionB  were  brought, 
shows  that  It  was  not  the  place  charged  In 
the  Indictment  in  this  case  as  the  one  where 
a  nuisance  was  maintained,  or  where  the  spe- 
cific sales  were  alleged  to  hare  been  made. 

The  defendant  farther  urges  that  the  court 
eiTed  In  oTerruIing  bis  motion  for  a  new  trial. 
One  of  the  grounds  upon  which  such  new  trial 
was  asked  was  misconduct  on  the  part  of  the 
Jury,  and  In  support  ot  this  ground  the  de- 
fendant filed  tbe  affidavit  of  two  of  the  Jurors, 
to  the  effect  that,  after  the  jury  had  retired  to 
the  jury  room,  and  were  considering  of  their 
verdict,  one  or  two  of  the  Jurors  stated  "that 
Charles  WInslow,  who  the  witness  Frazee 
named  as  the  person  who  sold  him  whisky, 
was  la  the  employ  of  Beam,  and  had  been  for 
some  time."  The  question  of  WInslow  being 
an  agent  or  employ^  of  the  defendant  was  (me 
of  the  material  facts  to  be  found  to  support 
two  counts  of  the  Indictment  upon  which  de- 
fendant was  ccmTlcted,  and  the  jury  had  no 
right  to  find  that  fact  In  any  other  manner 
than  from  tbe  evidence  which  had  been  giv- 
en them  mxm  the  trial  of  the  cause.  The 
personal  knowledge  <rf  any  juror  that  WInslow 
was  an  employft  of  the  defendant  had  nothing 
to  do  with  the  case;  and  while,  as  has  been 
said  In  tibia  cause,  there  was  some  slight  evi- 
dence tending  to  establish  that  tact.  It  is  Im- 
poBsitde  to  say,  In  view  of  tbe  fact  that  the 
evidence  waa  slight  that  tbe  Jury  were  not 
governed  by  these  statements  In  making  np 
tbelr  verdict  We  are  of  tbe  ophilon,  after  a 
careful  examination  and  consideration  In  this 
case,  that  tbe  ctmvlctirai  ought  not  to  have 
been  allowed  to  stand,  fbr  the  reasons  above 
stated,  and  we  therefore  deem  It  unnecessary 
to  eaaM&e  any  of  the  fnrtlia:  assignments  of 
error  made  1^^  the  defendant  Tbe  judgment 
of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial  All  the  jua- 
tlcea  concurring. 


BICB  et  al.  v.  BROWN. 

(Oourt  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment. O.  D.   Not.  9,  1896.) 

UzoHiNica'  LiBHB— Statevsnt  or  Cum. 

1.  The  legislature  have  regarded  it  jnat  and 
equitable  that  all  those  who  contract  with  the 
owner  of  any  tract  of  land,  his  agent  or  trus- 
tee, or,  in  pursuance  of  a  contract  with  him  for 
that  purpose,  contribute  their  labor  or  material 
to  increase  the  valne  of  his  [vopertT,  ahoold 
have  a  lien  upon  it  for  the  payment  of  their 
respective  claims,  and  have  prescribed  the  man- 
ner of  Becuring  and  enforcing  tbe  same. 

2.  When  a  contracttHr  claims  a  lien  for 
labor  or  material  fomished  to  make  improTe- 
ments  on  land,  be  Is  required  to  file  a  statement 
of  his  claim  with  the  clerk  of  the  district  court 
of  the  county  in  which  the  lands  are  aitnatod 
within  four  months  after  the  completion  of  tbe 
building  or  other  improvement,  and  the  person 
who  famishes  material  or  performB  labor  under 
a  subcontract  with  the  contractor  must  file  a 
like  statement  of  his  daim  against  the  contract- 
or within  60  days  after  the  completion  of  the 
bnQding  or  oth^  improv«neut;  and  where  a 


building  Is  substantially  completed  according  to 
the  contract  between  the  contractor  and  the 
ownw,  and  the  owner  takes  poasearion  of  tiw 
house  and  moves  Into  It  and  the  contractor 
ceases  all  work  upon  it,  and  both  parties  seem 
to  treat  tbe  honse  as  completed,  and  the  snbeon- 
tractor  files  bis  statement  of  daim  as  a  lies 
within  60  days  after  the  owner  takes  possessioa 
of  the  bnlldhig,  his  lien  la  valid. 
(Syllabus  by  the  Court) 

Error  from  district  court  Reno  county;  U 
Houk,  Judge. 

Action  by  George  H  Rice  A  Oa  against  F. 
Q.  Brown  to  forecloee  a  mechanic's  Hen. 
There  was  judgment  tot  defendant  and  plain- 
tiffs bring  error.  Reversed. 

In  July,  1S87,  F.  O.  Brown  was  the  ownw 
of  lots  Nos.  10  and  11,  Avenue  A,  In  the  city 
of  Hutchlnsw),  county  of  Reno,  state  of  Kan- 
sas, and  at  that  time  entered  into  a  written 
contract  with  J.  L.  Moore  for  the  erection  of 
a  dwelling  house  <m  said  lots,  and  by  the 
terms  of  the  contract  Mowe  was  to  receive 
as  compensation  for  furnishing  material  and 
completion  of  the  dwelling  honse  the  sum  ot 
$3,300.  Soon  after  tbe  making  of  the  con- 
tract between  Moore  and  Brown  tor  the  erec- 
tion of  the  bouse,  In  order  to  carry  out  his 
part  of  the  contract  Moore  entered  into  a 
subcontract  with  G.  H.  Bice  and  Alexander 
Clark,  a  copartnership  doing  business  under 
the  name  and  style  of  G.  H.  Rice  A  Gc,  lum- 
ber deal^  to  furnish  material  for  the  con- 
struction of  such  house,  and  under  this  sn1>- 
contract  O.  H.  Rice  &  Ga  fnmlsbed  material 
that  was  used  In  the  a«ctloa  ct  the  hoaae, 
amounting  In  the  aggr^te  to  (1,386.  Moore 
soon  after  commenced  the  wwk  ot  oonBtmc> 
tlon  of  the  house,  and  cwtlnoed  the  woik  up- 
on the  same  until  It  was  Inclosed  and  xAaster> 
ing  all  done,  and  In  the  eaily  part  at  October 
be  was  taken  sick,  and  the  w«k  ct  constmc- 
tioa  upon  the  house  vras  tJiereafter  oontinned 
by  other  parties  untU  about  tbe  9th  day  of 
December,  1887,  wbm  P.  O.  Brown  took,  pos- 
session and  moved  Into  the  house  with  his 
family,  and  has  continued  to  occupy  the  same 
as  tlw  borne  ot  blmself  and  family  ever  sfnce. 
Moore  has  done  no  wotk  upon  the  boose  ot 
the  grounds  since  the  time  Brown  moved 
Into  It  On  the  17tb  dsy  of  Jannaxy,  isss. 
Rice  ft  Co.,  as  snbcontractors,  filed  a  state- 
ment with  the  clerk  of  the  district  court  of 
Row  connty,  Kan.,  of  tbe  anumnt  due  fb&a 
from  Mone,  as  contractor,  for  tbe  materials 
fumlahed,  and  a  description  of  the  property 
upon  which  the  materials  furnished  were  to 
be  used,  and  furnished  a  copy  ot  such  state- 
ment to  F.  Q.  Brovrn,  the  owner  of  tbe  prem- 
ises npcKi  wblcb  such  Uen  was  so  filed,  and 
tbe  clerk  ot  the  district  court  aita:«d  aucta 
statonent  in  tbe  Mechanic's  Lien  Rec<t»d,  an- 
dor  tbe  proper  designation.  On  January  IS, 
18S8,  Rice  &  Ca  commenced  an  aetitm  In  tbe 
district  court  of  Reno  connty,  Kan.,  to  fore- 
close tbMr  mechanic's  lloi  for  the  materials 
furnished  to  J.  L.  Moore,  contractM*.  to  be 
used  In  the  constmctlQn  of  sneb  dwelling 
bouse,  and  in  December,  1888,  such  action 
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was  dismissed  wlthont  prejudice,  and  this  salt 
was  commenced  on  the  lltb  day  of  Januaty, 
1889,  to  recover  the  stun  of  $1,866  from  J.  L. 
Moore,  and  for  the  foreclosure  of  the  mechan- 
ic's lien.  Moore  made  no  defense  to  the  ac- 
tlcm.  and  the  case  was  tried  on  the  Issnes  be- 
tween O.  H.  Rice  &  Co.,  plalDtlfte  below,  and 
F.  O.  Brown,  d^endant  below.  The  case  was 
trted  by  the  court  with  a  Jury  to  make  ad- 
visory findings  of  facts.  The  jury  made  their 
findings,  and  the  plaintiffs  below  requested 
the  court  to  require  the  Jury  to  return  to  thdr 
room  and  make  additional  findings,  but  the 
court  discharged  the  Jury  and  made  the  addi- 
tional findings  of  facts  In  writing,  and  filed 
them  In  the  casa 

"Special  Findings  of  Fact  by  the  Jury.  (1) 
Did  plaintiffs  furnish  lumber  and  other  mate- 
rial to  the  contractor,  JT.  L.  Moore,  under  a 
Cfuitract  and  for  the  purpose  of  being  used 
In  the  building  of  defendant  Brown's  house 
on  Avenue  A  Bast,  In  the  cl  Hutchinson? 
Ana.  Yea.  &t  What  was  the  amount  and 
value  of  the  material  so  famished?  Ana. 
$1,366.  0)  Was  said  material  so  famished 
actually  used  in  said  hoose?  Ans.  Tea.  (4) 
When  did  defendant  Brown,  move  Into  the 
bouaaT  Am.  December  9,  1887.  (5)  Did 
Brown,  about  the  middle  of  December,  1887, 
settle  up  with  the  painters  for  the  painting  of 
the  boose?  Ana.  Yes.  (6)  Did  defendant, 
^wn,  about  the  15th  or  18th  of  Decembw. 
1887.  teU  the  plalntifr  G.  H.  Bice  that  his 
house  wu  Gomi^etedt  Am  Na  (7)  Was 
said  house  sabetantlally  completed  at  that 
tImeT  Ans.  No.  ^  Did  plalntUfa  bellera 
that  the  hoaw  was  completed  at  that  time? 
Ana.  Na  (9)  If  plalnUfCs  did  so  bellere,  was 
It  because  defendant  Brown  had  told  Bice 
that  it  was  conqdetedf  Ans.  No.  (Wi  Did 
Brown  flnisb  the  house  in  ctKifozmlty  to  the 
plans  and  spedfleatiMis,  w  did  be  alter, 
change^  and  enlszse  npiHi  tbem?  AJu.  No; 
be  <dtanged  them.  (11)  How  much  did  it  cost 
to  boOd  said  house?  Aiw.  9S,588;8Bw  (12) 
What  was  the  first  price  fixed  by  Moore  for 
building  tlie  bouse  according  to  original  plans 
and  specifications?  Ans.  $4,200.  (13)  Was 
the  first  price  asked  by  Hoore  agrrad  to,  or 
was  It  reduced?  Ans.  It  was  reduced.  (14) 
And  on  account  of  socta  radoetkm,  and  balld- 
Ing  t<a  less  money*  were  not  CMtahi  things 
taken  oat  of  the  plans  and  apedflcatlons? 
Ans.  Na  (15)  And  were  not  the  grading  and 
idumUng  so  left  ont?  Ans.  No.  0.0)  Waa 
the  work  dwe  1^  Woodruff  and  Alntil^,  the 
painten,  in  Haich.  1888^  on  fnmt  dowa  of 
]to>wn^  house,  a  part  of  the  wnrk  Moore  ctm- 
tracted  with  Brown  to  do?  Ans.  Na  U7) 
How  much  money  did  Brown  pay  to  Moore 
prior  to  February  19, 1S88?  Ana.  $1,600.  (18) 
Bid  J.  Xi.  Moon  cnrer  complete  the  baildlns 
of  l>r.  Brown?  Ana.  No.  (18)  Wlien  was  the 
last  of  the  painting  done  on  said  building? 
Ans.  Mari^  1888L  ^  Did  3.  L.  Mowe  c«i- 
tnct  to  do  tbe  painting?  Ans.  Tea.  OOJ 
When  was  the  last  of  the  plumbing  done  on 


said  building?  Ans.  March  12,  1888.  (2Z) 
When  was  the  copy  of  the  mechanic's  11^ 
statement  served  on  Brown?  Ana.  January 
17,  18S8.  (23)  When  was  the  grading  done 
and  finished  on  said  premises?  Ans.  About 
the  last  of  March,  1S8S.  (24)  What  waa  the 
last  painting  done  on  said  building?  Ans. 
Front  doors.  (25)  What  was  the  last  of  the 
plumbing  done?  Ans.  Making  connection  with 
main.  (26)  How  much  did  Dr.  Brown  pay 
out  for  labor  and  material  done  cm  said 
building  under  the  contract  of  Moore  and 
Brown?  Ans.  $1,600.  (27)  Did  Moore  pay 
out  the  $1,600  paid  him  by  Dr.  Brown  to  said 
contractors  for  labtH*  and  material  put  Into 
said  building?  Ans.  Tea." 

ThereiQK>n  the  plaintiffs  moved  the  court  to 
make  further  findings  of  fact  therein,  where- 
upon the  court  made  answer  to  the  following 
Interrogatories  as  foUows:  **Flndlngs  of 
Fact  by  the  Court  (1)  What  plumbing  work 
remained  unfinished  on  December  1^  1887? 
Ans.  Tbe  connection  betweoi  the  street  main 
and  the  water  pipe  at  the  carb  line;  0!)  Waa 
there  anr  work  done,  Included  In  Moore's 
contract  with  Brown  on  the  ivemlses  In  ques- 
tion, between  the  19th  day  of  December,  1887, 
and  the  8th  of  March,  1888?  Ans.  No.  (S) 
Was  the  wotk  In  question,  excepting  grading 
and  plumbing  from  curb  line,  substantially 
completed  In  Deconber,  18877  Am.  Yes. 
Does  defoidant  Moore  daim  that  all  the 
work  be  ccmtzacted  with  Bnwn  to  do  was 
completed  in  December,  18S7T  Ans.  Tea.  QI) 
Was  any  of  the  material  furnished  plabi- 
tlffs  used  In  any  of  the  wwk  that  was  done 
im  said  premises  subeequrait  to  Deconber, 
1887?  Ana.  No.  L.  Houk,  Judge." 

The  plaintiffs  below  filed  their  motion  for 
Judgment  against  defendant  for  a  foreclosure 
of  their  lien,  on  the  special  findings  of  the 
Joiy  and  the  additional  findings  made  the 
court  Tbe  defoidant,  Brown,  also  filed  a 
motion  for  Judgment  agatost  plalntlffli  deny- 
ing a  foreclosure  of  plalntifCs'  liaa,  on  the 
special  findings  of  fact  by  the  Jury  and  the 
additional  findings  made  by  the  court  The 
court  orermled  and  denied  the  motlim  of  the 
I^alntlffs  below  tar  foreclosure  of  the 
and  sustained  the  motion  of  the  defendant 
below,  and  rendered  a  Judgment  against 
plaintUfs  below,  in  which  the  court  made  the 
following  order:  **It  la  therefore  orA&eA  and 
decreed  that  ttie  statement  for  mechanic's 
tlen  herein  sued  iQon  Is  void  and  of  no  ef- 
fect, and  Is  no  lien  against  tiie  property  there- 
in described;  that  tbe  defendant  F.  O. 
Brown,  have  and  recover  Judgment  against 
HOaintlflB,  G.  H.  Rice  uid  Alexander  Cook, 
and  each  of  them,  for  costs  of  this  salt 
•  •  To  which  findmgs  uid  Judgment 
plaintiffs  then  and  there  excepted.  Plalntlffi 
below  filed  a  motion  fbr  a  new  trial,  which 
was  overruled  and  excepted  to,  and  then 
made  a  case  for  the  supreme  court,  and  filed 
thdr  petition  In  emnr  with  the  case  made  at- 
tached, and  the  same  has  been  by  order  of 
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the  Btqnmne  eoult  fldly  certtflea  to  tUi  court 
tor  ItB  detemdnatlon. 

F.  F.  Prlgg,  for  plalntlffB  In  «ror.  White- 
aide  &  GJeasoD  and  DaTldson  ft  WUlIams,  for 

defendant  In  error. 

JOHXSON,  P.  J.  (after  Btatlng  the  facta). 
There  Is  no  dispute  as  to  the  facts  found  In 
this  case.  Each  party  was  sattofied  with 
the  facts  found  by  the  Jnry  and  the  additional 
fkcte  found  by  the  court  It  becomes  a  ques- 
tion of  law  as  to  whether  the  plalntifTB  be- 
low were  entitled  to  a  lien  upon  the  real  es- 
tate for  which  tfaey  had  furnished  material  as 
subcontractors  to  erect  improvements  there- 
on. Plaintiffs  claim  a  Hen  on  the  premises 
under  sections  680,  631,  art  37.  c.  80,  Oomp. 
Laws  1885: 

"Sec.  630.  Any  nrechanfc  or  otber  person 
who  stall,  under  contract  with  the  owner  of 
any  timet  or  piece  tff  land,  bis  agent  or  tms- 
tee,  or  any  contract  wltti  the  husband  or 
wlf«  of  mch  owner,  perform  labor  or  furnish 
material  tor  erecting,  altering  or  repairing 
any  bonding  or  appurtenance  of  any  building, 
or  the  erection  or  IraproTement,  or  shall  fur- 
nlBh  or  perform  labor  In  putting  np  any  flz- 
tnres  or  machinery  in  or  attachment  to  any 
such  bulMlng  or  tmproTsment,  *  *  *  or 
shall  perform  labor  or  famish  material  for 
erecting,  altering  or  repairtng  any  fences  on 
any  tmct  or  pleee  of  land,  shall  hare  a  Ilea 
open  the  whole  piece  or  tract  of  land,  build- 
ings and  appurtenances  ta'ttae  manner  herein 
provided,  for  the  amonut  4iie  blm  tor  such 
labor  or  material,  flxtnres  or  machlnerr. 

"Sec.  6S1.  Any  person  who  eball  fnmbih  any 
mch  material  or  perform  aacb  labor  under 
a  sub-contract  with  the  oonttmctor,  wMilng 
to  avail  Umself  of  tiie  act,  riiall  ille  a  stete- 
ment  of  the  amoont  due  blm  from  eudi  con- 
tractor, for  the  labor  performed  or  material, 
flxtttres  or  machinery  fumtahed,  and  a  de- 
scription of  tke  prmierty  upon  which  Hn 
some  were  done  [ap^ed]  wltidn  sixty  day* 
after  the  completion  tt  tin  bonding,  Im- 
prorement  or  repalrs  or  foniWiing  or  putting 
np  of  fixtures  or  machinery, '  or  the  perform- 
ance of  such  labor  In  a  book  by  the 
clerk  of  the  district  cenrt  for  that  parpose. 
and  famleh  a  copy  thereof  to  the  ownw-  or 
agent  of  the  premises,  wMcfa  book  aliaU  be 
rale<l  off  Into  separate  columns  with  heads 
as  follows:  When  Filed,  Name  of  Ckmtraetor, 
Name  of  Claimant,  Amoont  Claimed,  and  De- 
sc  rlption  of  Frt^rty,  uid  "Uie  proper  entiy 
shall  be  made  under  each  of  such  heads." 

Tbe  legislature  have  regarded  It  JUBt  and 
tHiultable  that  all  those  wbo  Ity  contract  with 
the  owner  of  any  tract  of  land,  his  agmt  or 
truRtce.  or  in  pursuance  of  contracts  with  blm 
for  that  purpose,  contrlbnted  dtiier  labor  cr 
material  to  Increase  the  valoe  of  his  property, 
should -have  a  Hra  upon  It  tar  the  payment  of 
their  respective  claims  for  such  labor  or  ma- 
terialR,  and  has  prescribed  tbe  manner  of  se- 
curing and  enforcing  the  same^  At  common 


law  no  Uen  «xlEted  in  favor  of  mechanlcB  or 
material  men.  The  right  to  a  Hem  for  labor 
or  material  In  the  improvement  of  real  prop- 
erty ia  one  conferred  by  statute  aloim,  and  In 
order  to  obtain  soeh  lien  the  party  must  pur- 
sue his  remedy  in  strict  oonfarmity  wlUi  tiw 
mode.  In  the  manner,  and  within  tbe  time 
prescribed  by  the  statute.  Thestatute  requires 
that  where  the  contractor  claina  a  Hen  be 
shall  file  In  tbe  office  of  the  clerk  of  the  dis- 
trict court  In  the  coonty  in  irtildi  tbe  land  is 
situated  a  statement  •  •  verified  by 
affidavit.  Such  statement  shall  be  filed  with- 
in four  mondn  vfter  the  eompMlmi  of  tbe 
building,  ImpraTenient,  or  rapaSm,  or  the  fur- 
nishing or  putting  up  of  fixtures  or  maciilnery, 
*  *  '*  or  the 'fnmlstking  of  matcElal  or  la- 
bor for  ibe  bnlldlng.  A  person  wbo  shall 
furnish  any  material  or  perform  such  labor 
under  a  saboontract  with  the  eontractw  mast 
file  a  like  statemoit  of  Us  claim  wgiiTHH-  tlu 
contractor  within  00  days  after  the  comple- 
tion of  the  building,  bnproTement,  or  repairs, 
or  the  furnishing  of  material.  The  Jury  find 
that  plaintiffs  furnished  lumber  and  other 
material  to  the  cmtiactor,  Moore,  nnde-  a 
contract  for  the  purpose  at  being  ived  In  the 
building  of  defendant  Brown's  hsnse  on  Ave- 
nue A  East,  tn  the  dty  of  nntchlmon,  to  tbe 
amoont  of  tl,366;  that  tbe  matoial  ao  fur- 
nlstaed  wm  actually  used  in  tbe  constmctioa 
of  su<di  bouse;  that  Brown  morvd  into  the 
house  December  G,  18S7,  and  settled  -witta  tbe 
painters  for  painting  the  taonw  abo^  the  mid- 
dle of  December,  and  Drown  did  set  flnlsb 
the  house  according  to  plana  and  spedflca- 
ttoDs;  that  be  changed  them.  They  also  find 
that  the  boose  was  not  fo&y  oompleted  until 
March,  1888,  but  Hwy  find  tkat  tke  woik  done 
after  December  9;  1SS7,  was  not  a  port  of  the 
work  contracted  to  be  done  by  Mcore  with 
Brown;  that  Brown  paid  Uoore  prlor  to 
mary  19,  18SS,  the  son  of  «1«800;  tbe  plain- 
tiffs' Ilcn  was  filed  lianaary  IT,  188B;  Moon 
paid  out  for  labor  and  material  aQ  of  the  fl,- 
000  paid  him  by  ^wn  on  tbe  bulldteg;  tbat 
aU  tbe  plumbing  unflnUied  od  December  18; 
1887,  was  the  connection  between  tbe  street 
main  and  the  water  pipe  at  tbe  curb  line; 
that  tbere  was  no  wook  done,  Inetoded  !■ 
Moore's  contract  with  Bnwn,  on  the  pramlaeB, 
between  tbe  19th  of  Decembar.  1887,  and  tba 
8th  of  Match,  1888;  Hmt  tbe  wotfc  m  tbe  con- 
stmctlon  of  the  house,  except  gndlng  and 
plumbing  from  tbe  curb  line,  was  substan- 
tially complete  in  Deconber,  1887.  Ifoore 
claimed  tbat  all  <tf  the  work  be  oontnctsd  wMi 
Brown  to  do  was  oompleted  In  December, 
1887;  tbat  none  of  tbe  nantsrial  fiunlAed  by 
plaliitiflb  wns  used  In  any  of  Ibe  woifc  tbat 
was  done  on  the  premises  sObseqaent  to  De- 
oember,  1887.  Tbe  defendant  Indsts  that  the 
contract'with  iloare  to  baOd  the  booeu,  gnde 
tbe  grounds  around  Ibe  boUdiaft  and  con- 
nect tbe  plumbing  to  tbe  miUn  In  tin  center 
of  the  street,  was  one  entire  contract  and  no 
lien  could  be  filed  until  this  was  aU  onnpleted. 
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We  think  that  when  Brown  toofc  possesalon 
at  the  bouse,— moved  Into  It,— in  December, 
IS87.  Moore  claiming  to  hare  completed  It  ac- 
cording to  his  contract,  and  the  same  being 
completed  mbetantlally,  except  grading  and 
potting  In  pfpiDg  from  the  cnrb  line  to  the 
main  in  the  center  of  the  street,  and  the  bus- 
pendon  of  all  wtn'k  abont  the  premises  for 
some  months,  and  that  during  such  suspension 
ptalntlA'  lien  wna  filed,  the  contractor  did 
not  at  any  dme  thereafter  de  any  work  vipoa 
the  bnlldlng  or  fnmltfi  any  further  matcnrtal, 
and  treated  It  as  complete;  and,  the  owner 
bdng  apparently  satisfied  with  tbe  building  In 
Ont  condition,  the  parties  fum Idling  svch  ma- 
terial had  a  right  to  regard  the  building  as 
completed,  and  file  llie  statement  for  a  Uen 
thereon,  and  such  statement,  being  filed  In 
strict  accordance  with  tbe  law,  entitled  them 
to  a  lien  upon  the  premises  for  the  value  of 
th^  materia],  and  gave  them  a  right  to  en- 
fbrce  the  same  by  sntt  of  foreclosor& 

Tbe  Btetnte  gtvine:  mechanics  and  persons 
fnmtahlng  material  a  lien  on  the  premises 
■wben  the  building  is  situated  provides  that 
no  sntt  Shan  be  prosecuted  to  enforce  the 
same  until  the  expiration  of  60  days  after  tbe 
completion  of  tbe  building.  Tho  brlnffh^  of 
the  suit  on  January  19,  1888,  was  premature, 
and  the  same  was  for  that  reason  dtsmtesed  In 
December,  1888,  and  the  present  Bott  was  com- 
menced withhi  <nK  year  after  the  dtemlssal  of 
tbe  first  smt  The  defendant  Insists  that  thta 
suit  Is  barred  by  tbe  statute  of  limitation. 
We  'tblBft  the  case  of  Seat«i  t.  Btxon,  85 
Kan.  06S,  12  Pac  22,  Is  dedslTe  of  this  qoes- 
Hon.  yalentln^  J.,  q;teakli^  ft>r  the  com^, 
says:  "Is  the  present  actton  barred  by  tbe 
one  year's  ttmltatlon  prescribed  secti(m  4 
et  tbe  mechanic's  Ben  law?  We  think  not 
Tliat  ttmltatkm  reiinlres  tiiat  an  action  to  fore- 
dose  a  tten  shall  be  commenced  within  one 
ye«  aftn  tbe  bnUdlnc  has  been  completed; 
but  tt  also  provides  that  the  practice,  plead- 
ings, and  t^oceedlngs  Ut  siudi  action  abaU  be 
la  conformity  with  the  ndes  prescribed  by  tbe 
Code  of  cavil  Procedure,  so  far  ai  the  same 
an  appUoaUe  <Oonq>,  Laws  1879,  par.  4171); 
and  ttie  twenty-third  section  of  the  Oode  of 
avU  Procedure  reads  as  follows:  «*Bm!.  23. 
If  way  actten  be  eommenced  wttbin  doe  time, 
and  a  Judgment  tbereon  for  tbe  idalntlft  be  f*- 
venMd,  «r  If  tbe  platntUT  fall  In  such  action 
otherwise  than  span  the  merits,  and  tbe  time 
Hmlted  tor  tke  same  tfiaU  have  expired,  tbe 
plat&ttll^  or  U  be  die  and  the  cause  of  ac- 
tloB  snrrtre^  Ids  rqnesaitatives,  may  eom- 
mence  a  new  action  wftbln  one  year  after  tbe 
rereraal  or  faUnrc**  We  think  this  action  was 
not  barred  the  statute  of  UmltirtloiL  Tbe 
court  sboold  have  rendered  Judgment  upon 
the  fads  as  found  In  favor  of  the  phdntllh  far 
the  fwedoesre  of  tiielr  Uen,  togethw  with  In- 
terest and  costs.  Otie  JidsiiMnt  of  tbe  distrtot 
cooit  Is  reversed  and  tbe  case  remanded,  wllli 
direction  to  enter  op  Judgment  for  the  plaln- 
tHTs  In  accordance  wttb  this  opinion.  All  the 
Jndges  oonovrrlng. 


SLATTBN  et  aL     SONRATH  et  aL 

(Oonrt  of  Appeals  of  Sjuuas.  Sontheni  DepasS- 
ment,  a  D.  Nov.  9,  1S96J 

HU.»— OONBTBUOTIOH   Of  GoiniBAOT— f  IBOl,  BWK 
DBMOB— InbtbOOUOKS. 

1.  Where  written  contracta  are  the  haid» 
of  the  plaintiffs*  claim,  taej  are  entitled 
have  the  jniv  Instructed  as  to  their  legal  effect;. 

2.  A  failure  to  do  certain  things  which  mm- 
of  the  parties  to  a  contract  haa  agreed  to  d»  ks 
tiie  future  is  not  a  fraud.  A  costract  basetf 
upon  snch  an  agreement  is  not  fraudulent.  9^ 
crastitute  snch  a  CMitract  frandnlent, 

must  have  been  fraud  as  to  some  fact  then  soS' 
isting. 

8.  Written  contracts,  unless  overtiirowii  by 
irand,  most  be  the  uncontradicted  agreemeat 
between  the  parties  thereto,  so  far  as  their  a»- 
teiit  can  be  ascertained  fran  the  conbractSb. 
They  cannot  be  contradicted  or  varied,  so  fas  sv 
their  terms  are  clear  and  unambignoua 

4.  A  positive  sale,  In  writing,  of  iwrseoaV 
propert7,  which  provides  a  price  which  is  t»  W 
paid,  is  not  varied  bv  a  contanporaneous  paroK 
contract  as  to  bow  the  price  is  to  be  paid,  nor 
aa  to  wbea  tlie  price  is  to  be  paid,  if  the  tiiM- 
is  in  the  future. 

5.  A  written  contract  of  sale  wiilch  sajm^ 
that  possession  of  the  property  sold  is  now 
given  to  the  grantee,  to  nave  and  to  Iiold  for- 
ever, cannot  be  varied  or  contradicted  by  presff 
of  a  parol  contract  that  pessesBion  is  t»  be- 
given  after  some  future  act  of  aaid  grantee. 

6.  A  written  contract  of  sale  which  saya- 
I  do  grant,  sell,  transfer,  and  dcltrer,"  anA 
tlie  posseauon  is  now  given"  to  the  grmnt*^ 

cannot  be  varied  or  contradicted  by  Voo£  im 
parol  contract  that  fte  title  was  not  to  pew 
wit2i  the  poesession,  but  was  to  remaia  in  tb» 
grantor  until  some  conditi<m  precedent  had  ' 
performed      the  grantee. 

7.  The  mstructioiis  In  this  case  are 
neons,  and  misled  the  jury  to  the  prejudice  oC 
the  plaintiffs:  (1)  In  not  stating  tiie  law  refak- 

to  written  contracts,  and  allying  tt  to  Un- 
written contraeto  given  in  the  evidence; 
to  not  stating  the  law  relating  to  fraud,  a,ad 
applying  it  to  the  evidence;  (3)  In  apparently 
ignoring  the  written  contracts,  and  treating  t*e 
contraeto  as  though  they  were  all  parol;  (4> 
hi  stotiug  that,  if  they  found  that  the  iaaintia» 
pTomi»ed  to  pay  the  eheclts  "for  the  purpm» 
of  inducing  Hinkaon  to  part  with  tbe  tltleis> 
the  com,  and  with  the  frandulent  Intent  do* 
to  pay  tiie  checks."  their  verdict  ahonld  W 
against  them. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Marlon  county;: 
Frank  Doster,  Judge. 

Action  of  replevin  by  J.  P.  Slatten,  J.  G- 
Bryant,  and  others,  partners  as  the  Bank 
of  Kansas,  against  J.  Konrath  and  the  Chi- 
cago, Rock  Island  &  Pacific  Ballway  Ceob- 
pany.  Defendants  had  Judgment,  etMf 
plalntllTs  bring  error.  Reversed. 

Orattan  &  Grattan,  tot  plaintiffs  In  moc 
Keller  &  Dean,  M.  A.  Low,  and  W.  F.  IBvansk 
for  defendante  In  error. 

DBNNISON,  X  rms  Is  an  action  In  i»- 
^erln  broogbt  by  tbe  plabitiffs  tn  error  to 
recover  a  erib  of  com  eontsfntnff  aboOt  2,010 
basheils  from  the  defendants  In  error,  anS 
for  damages  for  its  detention.  The  plalntHBs 
In  their  petition  claimed  to  be  tbe  owners^ 
and  entitled  te  tbe  immediate  possessto 
thereof.   The  defendant  Eenrath,  tat  hia- 
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answer,  filed  a  general  denial,  and  the  rail- 
road company  denied  tlie  allegatlonB  of  the 
petition,  and  alleged  tliat  they  held  the  com 
for  tiansportation,  and  disclaimed  owner- 
ship, and  aslfed  to  have  Hall  and  Roblneon, 
who  held  Its  blllB  of  lading,  made  parties  de- 
fendant. A.  Jury  was  Impaneled,  and  upon 
the  trial  the  plaintiffs  introduced  a  bill  or 
contract  of  sale  in  writing,  signed  by  C.  A. 
Hlnkson,  a  copy  of  which  Is  as  follows: 
"ICnow  all  men  by  these  presents,  that,  in 
consideration  of  the  rate  of  forty-flve  cents 
a  bushel  for  all  corn  m  the  crib  at  Waldeck, 
Kansas,  and  the  number  of  bushels  to  be 
determined  by  the  returns  of  shipment  to  me 
to  be  paid,  I  do  grant,  sell,  transfer,  and  de- 
liver unto  the  Bank  of  Kansas,  its  succes- 
sors, executors,  administrators,  and  assigns, 
the  following  ^oods  and  chattels,  viz.:  All 
the  corn  owned  by  me  In  the  crib  In  Wal- 
deck, Kansas,  being  a  crib  standing  near 
the  railroad,  and  the  only  crib  of  corn  own- 
ed by  me  at  Waldeck.  The  com  to  be  shljH 
ped  as  soon  as  possible.  The  possession  of 
the  com  Is  now  given  to  the  Bank  of  Kan- 
sas, to  have  and  to  hold,  all  and  singular, 
the  said  goods  and  chattels,  forever.  And 
the  said  grantor  hereby  covenants  with  the 
said  grantee  that  he  Is  the  lawful  owner  of 
the  said  goods  and  chattels;  that  they  are 
free  from  all  Incumbrances;  that  he  has  a 
good  right  to  sell  the  same,  as  aforesaid; 
and  that  he  will  warrant  and  defend  the 
same  against  the  lawful  claims  and  demands 
of  all  persons  whomsoever.  In  witness 
whereof,  the  said  grantor  has  hereunto  set 
hto  hand  this  llth  day  of  August,  A.  D. 
1890.  O.  A.  Hlnkson.  Bill  of  sale  filed  for 
record  Aug.  11,  1S90,  at  2:15  o'clock,  and 
recorded  in  McPherson  county,  Kansas." 
They  also  introduced  evidence  tending  to 
prove  a  demand  of  the  property  from  said 
Konratb  and  said  railroad  company,  the 
number  of  bushels.  Its  value,  and  the  In- 
debtedness of  Hlnkson  &  Co.  to  the  bank. 
The  defendant  Konrath  offered  in  evidence 
several-  writs  of  attachment,  issued  to  him 
as  constable,  by  a  Justice  ot  the  peace,  in 
each  of  which  said  Hlnkson  was  the  at- 
tachment debtor.  These  attachments  show 
that  he  seized  the  com  on  August  21,  1890. 
He  also  introduced  evidence  attempting  to 
show  that  the  contracts  made  between  Hlnk- 
son and  the  plaintiffs  were  fraudulent,  and 
that  Hlnkson  attempted  to  rescind  the  same. 
To  support  the  claim  of  fraud  Hlnkson  tes- 
tified that,  at  the  time  the  sale  was  made, 
Mr.  Bell,  the  president  of  the  bank,  agreed 
with  him  that  be  would  pay  some  outstand- 
ing cheda  given  by  said  Hlnlison  on  the 
bank  In  payment  for  wheat  he  had  bought, 
and  that  afterwards  the  tonk  refused  to  pay 
the  checks,  and  he  attempted  to  rescind  the 
B8l&  During  the  cross-examination  of  Hlnk- 
son, he  admitted  having  an  additional  con- 
tract, signed  by  Bir.  Bell,  as  ivesident  of 
the  banlE,  which  was  executed  at  the  same 
time  na  the  bill  of  sale  above  mentioned. 


and  he  delivered  the  same  to  plaintiffs'  at- 
tomeys.  They  Introduce  It  In  evidence  as 
part  of  the  cross-examination  of  Hlnkson. 
A  copy  of  said  contract  is  as  follows:  "C. 
A.  Hlnkson  has  this  day  sold  to  the  Bank 
of  Kansas  a  crib  of  com,  at  45  cents  a  bush- 
el, at  Waldeck,  Kansas,  and  the  same,  when 
the  number  of  bushels  are  determined  by  the 
retum  of  shipment,  he  (Hlnlcson)  shall  have 
a  further  credit  of  (5)  five  cents  on  each  bush- 
el, and  the  credit  to  be  placed  on  his  account 
with  the  Bank  of  Kansas,  and  the  Bank  of 
Kansas  agrees  to  give  the  credit  Dated 
Aug.  11,  1S90.  D.  M.  Bell,  Pres."  The  de- 
fendant Konrath  also  Introduced  the  evi- 
dence of  Hlnkson,  attempting  to  show  that 
the  sale  of  the  com  from  Hlnkson  to  the 
bank  was  conditional,  and  that  the  bank 
was  to  pay  the  checks  before  title  to  the 
corn  should  pass;  and.  also,  that  he  only 
gave  the  bill  of  sale  to  Bell,  so  that  he  could 
show  It  to  the  stockholders  In  Missouri,  and 
thereby  make  a  better  showing  to  them  of 
the  condition  of  the  bank.  The  jury  found 
for  the  defendants,  and  Judgment  was  ren- 
dered for  them,  and  the  plaintiffs  bring  the 
case  here  for  review. 

The  plaintiffs  In  error  contend  that  the 
court  erred  in  the  instmctlons  given  to  the 
Jury  on  the  trial.  The  following  is  a  full 
copy  of  the  instmctlons  given  In  the  case: 
"Gentlemen  of  the  Jury:  The  plaintiffs  sue 
In  replevin  to  recover  an  amount  of  com 
claimed  by  them  upon  a  contract  of  pur- 
chase of  such  com  from  one  G.  A.  Hiuk- 
Bon,  and  paid  for,  as  they  say,  by  credit- 
ing the  purchase  price  of  the  same  upon 
an  Indebtedness  claimed  by  them  to  be  due 
from  one  C.  A.  Hlnkson,  and  they  produce 
in  evidence  a  bill  of  sale  by  sold  Hlnkson 
of  such  com.  The  defendants  admit  the 
sale  of  such  corn  and  the  execution  of  such 
bill  of  sale,  but  they  say  that  such  sale 
and  bill  of  sale  were  made  in  considera- 
tion of  an  agreement  by  plaintiffs  to  pay  cer- 
tain outstanding  cbeckji  of  said  C.  A.  Hlnk- 
son, and  upon  the  condition  of  said  plain- 
tiffs paying  such  checks,  and  that,  before 
such  com  was  in  fact  delivered  to  the  plain- 
tiffs under  said  agreement  and  bill  of  sale, 
the  plaintiffs  refused  to  perform  such  condi- 
tions, to  wit,  the  payment  of  such  checks, 
and  that,  because  of  such  refusal,  said  Hlnk- 
son rescinded  such  contract  of  sale.  The 
defendants  also  say  that  said  Hlnkson  was 
Induced  to  make  such  sale,  and  execute  sncb 
bin  of  sale,  upon  the  strength  of  the  repre- 
sentations, then  and  before  that  time  made 
by  the  plaintiffs,  that  they  would  p^  cer- 
tain of  said  Hlnkson's  checks;  and  the  plain- 
tiffs did  not,  when  they  made  such  promisea 
to  pay  such  checks.  Intend  to  fulfill  the 
same,  and  only  made  the  same  with  the 
fraudulent  purpose  of  securing  the  making 
of  such  sale,  and  the  possession  of  sach 
corn,  and  with  the  fraudulent  intention  of 
never  complying  with  snch  agreement,  and 
that,  upon  the  discovery  of  sncb  traodulent 
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purpose  of  such  plaintiffs,  said  Hlnkaon  re- 
fiTEnded  said  contract  of  sale.  I  Instruct 
yoa,  as  a  matter  of  law,  that  the  consldera- 
tion  for  such  contract  of  sale  as  the  plaln- 
tlCTs  claim  It  to  have  been  Is  a  valid  and 
sufficient  consideration,  and  that  the  con- 
sideration for  the  same  as  claimed  by  the 
defendants  Is  likewise  valid ;  and,  unless 
you  believe  from  the  evidence  that  the  claim 
of  the  defendants  Is  true,  70ur  verdict 
should  be  for  the  plaintiffs.  The  first  claim 
made  by  the  defendants  Involves  a  consid- 
eration of  the  question  whether  the  property 
in  the  com  passed  under  the  agreement  of 
the  parties  until  the  payment  of  the  checks, 
and  whether  snch  sale  could  be  rescinded 
for  a  failure  to  pay  such  checks,  or  whether 
such  property  passed  to  the  plaintiffs,  leav- 
ing Mr.  Hlnkson  to  a  suit  for  damages  If 
they  were  not  paid.  This  Is  a  question  of  In- 
tention, to  be  gathered  from  the  words  of  the 
parties  In  making  the  contract;  both  the 
words  of  the  bin  of  sale  and  the  conversa- 
tions of  the  parties  leading  np  to  the  same, 
and  concerning  sncb  sale.  If  yon  believe 
from  the  evldrace  In  the  case  that  the  doing 
of  one  thing— as,  for  Instance,  the  passing  of 
title  to  the  property— was  conditional  upon 
the  doing  of  something  by  the  other  party, 
—as  the  payment  of  the  checks,— then  I  In- 
struct you  that  the  plaintiffs  acquired  no 
property  In  such  com  until  such  checks  were 
paid,  and  cannot  maintain  this  action;  In 
other  words,  where  one  person  agrees  to  sell 
to  another  in  consideration  of  something  to 
be  done  by  the  purchaser,  the  titie  does  not 
pass  untn  the  purchaser  performs  the  con- 
dition on  Us  part  But,  on  the  other  hand, 
I  Instmct  yon  that.  If  you  believe  from  the 
evidence  that  the  parties  Intended  that  the 
title  of  the  corn  should  Immediately  pass 
upon  the  making  of  the  contract,  and  that 
Mr.  Hlnkson  would  trast  to  the  good  faith 
of  the  plaintiffs  to  perform  their  part  of  the 
contract  by  paying  the  checks,  then  the  com 
,  became  the  property  of  the  plaintiffs,  even 
though  they  did  not  pay  the  checks,  and 
they  are  entitied  to  recover.  This,  however, 
Is  subject  to  a  qualification  or  exception 
which  arises  upon  the  defendants*  second 
claim,  to  wit,  the  claim  of  fraud.  I  Instruct 
you  that,  if  you  believe  from  the  evidence 
that  the  agreement  and  Intention  of  the  i>ar- 
ties  was  that  the  title  to  the  corn  should  at 
once  vest  In  the  plaintiffs,  and  that  Mr. 
Hinkson  was  to  trust  to  the  plaintiffs  to 
pay  the  checks,  yet  If  the  plaintiffs  made 
Bach  promise  for  the  pur[>ose  of  Inducing 
Mr.  Hlnkson  to  part  with  the  titie  to  the  com, 
and  with  the  fraudulent  intention  to  not  pay 
the  checks,  then  the  law  holds  that  the  seller 
bad  the  right  to  rescind,  and  take  the  corn 
back,  and,  having  such  right,  he  may  defend 
this  action  of  the  plaintiffs,  and  your  verdict 
should  be  against  them  upon  this  point 
The  fac^  U  It  be  a  fact  that  Mr.  Hinkson 
Is  mdebted  to  the  plaintiffs,  does  not  affect 
the  defendants'  rights  to  hold  or  recov^ 


back  the  com.  Of  course,  the  fact  of  such 
Indebtedness,  if  there  be  any,  may  be  con- 
sidered by  yon  in  determining  what  the 
contract  and  Intention  of  the  parties  were; 
but  such  Indebtedness  cannot  be  considered 
as  an  offset  to  the  defendants'  claim.  The 
burden  Is  upon  the  plalntifCs  to  prove,  by  a 
preponderance  or  greater  weight  of  the  evi- 
dence, their  right  to  the  possession  of  the 
com,  and  the  unlawfulness  of  the  defend- 
ants' detention  of  the  same.  This  does  not 
mean  by  the  greater  number  of  witnesses, 
but  It  means  by  evidence  that  appears  to 
you  to  be  more  cogent  and  weighty,  more 
reasonable  and  apparently  tmthfuL  You 
are  exclusive  judges  of  all  the  evidence  In 
the  case,  and  the  credibility  of  all  the  wit- 
nesses. You  are  required  also  to  find  the 
market  value  of  the  property  at  the  time  of 
the  commencement  of  this  action.  Frank 
DoBter,  Judge." 

The  court  wholly  failed  to  give  the  law  re- 
lating to  the  written  contracts.  This  was 
the  basis  of  the  claim  of  the  plaintiffs,  and 
they  were  entlUed  to  have  the  jury  Instmct 
ad  as  to  their  legal  effect.  To  not  do  so  is 
to  utterly  Ignore  plaintiffs'  title.  "Where  a 
written  contract  Is  unambiguous  In  its  terms. 
Its  interpretation  or  constraction  Is  a  matter 
for  the  court"  Wamer  v.  Thompson,  3& 
Kru.  27,  10  Pac.  110.  These  contracts  are 
valid  and  binding,  unless  overthrown  by  the 
claim  of  fraud.  There  is  an  entire  absence 
of  proof  of  fraud  In  the  transaction.  The 
only  fraud  attempted  to  be  shown  Is  the 
claim  of  Hlnkson  that  the  bank  did  not  a^- 
er  said  sale,  do  the  things  which  Hinkson 
said  they  agreed  to  do  as  to  the  payment  for 
the  com.  This  would  not  constitute  a  fraud, 
and,  besides,  the  contracts  stipulated  for  a  dif- 
ferent thne  of  payment  "When  two  written 
Instruments,  executed  at  the  same  time,  con- 
cerning the  same  transaction,  comprise  the 
contract  between  the  parties,  they  should  be 
construed  together,  so  as  to  give  force  and 
effect  to  both  of  them,  when  It  can  be  rea- 
sonably done."  Windmill  Co.  v.  Plercy,  41 
Kan.  763,  21  Pac.  793.  These  contracts  must 
be  constmed  together,  and  must  stand,  un- 
less It  Is  shown  that  they  were  fraudulently 
obtained;  that  Hinkson  was  deceived  by 
the  plaintiffs  or  their  agents  as  to  some  fact 
then  existing.  A  promise  to  do  something 
In  the  future,  which  they  failed  to  do,  is  no 
fraud.  Unless  overthrown,  these  contracts 
most  be  the  uncontradicted  agreement  be- 
tween these  parties,  so  far  as  their  intent 
can  be  ascertained  from  the  contracts.  They 
cannot  be  contradicted  or  varied,  so  far  aa 
their  terms  are  clear  and  unambiguous.  An 
examination  of  the  contracts  will  show  that 
at  least  the  following  stipulations  were  clear* 
ly  and  imambiguously  set  forth:  Hlnkson 
sells,  transfers,  and  delivers  to  the  Bank  of 
Kansas  the  com,  of  which  possession  Is  now 
given  to  said  bank.  The  bank  Is  to  ship  the 
com  as  soon  as  possible,  and  the  returns 
from  the  said  shipment  are  to  detennlne  ttn 
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BimrtMr  of  bnflhftla.  The  said  HlDkBon  ts  to 
be  paid  the  sum  of  46  cents  for  each  bushel 
thereof,  and  Is  to  receive  a  further  credtt  on 
his  aceonnt  with  the  bank  of  6  cents  for 
each  bushel.  The  sale  Is  positive,  and  wlth- 
ont  conditions,  and  the  consideration  Is  the 
com,  upon  the  one  side,  and  the  promise  to 
pay  45  cents  per  bushel  and  give  a  credit  of 
5  cents  per  bushel,  npon  the  other  side.  The 
constructive  possession  of  the  com  Is  at  the 
time  of  the  delivery  of  the  contracts  given 
to  the  bank.  The  manner  In  which  the  46 
cents  per  bushel  Is  to  be  paid  In  this  cmo 
does  not  seem  to  be  clearly  understood.  Tha 
presumption  Is  that  tt  Is  to  be  paid  In  cash. 
The  plaintiffs  claim  It  Is  to  be  credited  on 
said  Hinkson's  indebtedness  to  the  bank. 
The  defendant  claims  that  It  was  to  be  paid 
by  the  payment  of  bis  wheat  checks.  6uch 
a  parol  agreement  would  not  alter  or  vary 
the  terms  of  the  written  contract.  "A  parol 
contract  may  be  made  between  the  parties 
contemporaneously  with  the  written  agree* 
ment.  If  It  Is  separate  and  Independent  In 
Its  terms,  and  In  no  way  alters,  varies,  or 
contradicts  the  written  stlpuIatlonB."  Schoen 
V.  Sunderland,  30  Kan.  758,  18  Pac.  913. 
The  time  when  such  payment  was  to  be 
made  might  have  been  determined  by  a 
parol  agreement,  provided  It  was  to  be  done 
after  the  sale  and  delivery  of  the  com.  To 
say  that  It  was  a  condition  precedent  to  the 
delivery  of  the  possession  of  the  com  would 
vary  and  contradict  the  terms  of  the  written 
etrntracts.  The  contract  gives  Immediate 
possession  of  the  com,  and  says  the  45  cents 
per  bushel  is  to  be  paid.  Admitting  the  con- 
tention of  the  defendant  to  be  tme,  It  pro- 
vides for  a  future  performance.  Their  claim 
Is  that  the  bank  wss  to  pay  the  wheat 
checks  as  they  might  come  In  from  time  to 
time.  This  could  not  be  a  condition  preced- 
ent to  the  sale  and  delivery  of  the  com.  The 
bUl  of  sale  says:  «  •  The  possession  of 
ttae  com  is  now  given  to  tbe  Bank  of  Kan- 
sas, to  have  and  to  hold  •  •  •  forever." 
The  parol  agreement  claimed  by  tbe  defend- 
ant Is  that,  after  payment  of  an  Indefinite 
number  of  wheat  checks,  the  posseeslon  Is  to 
be  given.  This  Is  a  variance  from  tbe  writ- 
ten contracts.  It  cannot  be  claimed  that  the 
title  was  not  to  pass  with  the  possession,  for 
the  written  contract  of  HInkeon  was,  "I  do 
grout,  sell,  transfer,  and  deliver,"  not  In  tbe 
future,  after  something  else  Is  done,  but 
now. 

The  InstruetionB  are  erroneous,  and  misled 
tbe  Jury,  to  the  prejudice  of  the  plaintiffs: 
<1)  In  not  stating  the  law  relating  to  written 
contracts,  and  applying  It  to  the  written  con- 
tracts given  In  evidence;  (2)  In  not  stating 
the  law  relating  to  fraud,  and  aitplying  it  to 
tbe  evidence;  (3)  In  apparently  Ignoring  the 
written  contracts,  and  treating  tbe  contracts 
as  though  they  were  all  parol;  (4)  In  stating 
that.  If  they  found  that  the  plaintiffs  prom- 
ised to  pay  the  checks  "for  the  purpose  of 
tedttdng  Hlnkaon  to  part  wltb  the  title  to 


the  com,  and  with  tbe  fraudulent  tntentloD 
to  not  pay  the  checks,"  their  verdict  should 
be  against  them.  The  Instructions  are  given 
In  full,  together  with  a  synopsis  of  the  evi- 
dence, and  It  will  not  be  necessary  to  call 
further  attention  to  them.  Xtxamlned  In  con- 
nectlon  wltli  tbe  views  already  expressed 
herein,  It  will  be  seen  that  the  Instructions 
almost  whf^y  fall  to  apply  to  the  evidence 
In  this  case. 

Other  errors  have  been  assigned  for  our 
consideration,  but,  as  it  Is  not  likely  tbey 
win  arise  upon  a  new  trial,  tliey  will  not 
be  commented  upon. 

Tbe  Judgment  of  the  dlstritrt  court  Is  re- 
versed, and  the  ease  ts  remanded  back  for  m 
new  trial.   All  the  Judges  ooneDning. 


McDOWBLL  V.  MILLER. 
(Court  of  Appeals  of  Kansas,  Sontbem  Deput* 

meat,  O.  D.  Nov.  &,  1886.) 
AonoK  ASAUTST  Dkcbdbxt's  Estats— SDmonx- 

GT  OF  PbTITIOK — PaRTIBS. 

1.  The  petition  in  this  case  alleges  that  s 
father  conv^ed  to  his  son  a  parcel  of  land,  and 
In  considaEatiim  of  sa<^  convcTanoe  the  sou 
agreed  vrarbolly  to  pay  one-half  of  a  mmtgage 
existing  npon  a  second  tract  of  land  conveyed  at 
the  same  time  bv  the  father  to  the  plaintifir.  It 
farther  recites  mat  the  sou  making  sach  agree- 
ment paid  hie  proportionate  share  of  tbe  interest 
up  to  the  time  aaid  mortgage  became  due,  and 
then  agreed  verbally  to  pay  the  same  proportion 
of  a  mortgage  given  in  renewal  ot  the  former 
OBe,  and  continued  to  pay  his  pertkm  of  the  ia- 
tereat  to  plaintiff  up  to  the  time  of  his  death, 
which  occurred  before  the  renewal  mortgage 
became  due;  that  he  died  seised  of  the  estate 
BO  conveyed  by  the  father.  It  farther  allegee 
that  there  Is  not  sufficioit  personal  property  of 
the  iutestate  to  pay  the  claim  of  plaintiff,  and 
that  the  defendant,  as  administrator  of  the 
tate  of  the  deceased,  refased  to  allow  said  claim. 
Heki,  that  a  demurrer  to  said  petition  was  im- 
properly sastained;  and  hald,  farther,  tibot  said 
petition  states  a  cause  of  action  for  the  recovery 
of  the  price  of  lands  actoally  conveyed,  and  not 
one  upon  a  contract  for  tbe  sole  of  lands,  and 
the  contract  so  stated  was  not  one  within  tbe 
statute  of  fraada.  Railway  Co*  Bnglish.  16 
Pac  82.  38  Kan.  110.  . 

2.  Where,  under  drcomstances  like  tbe 
above,  the  plaintiff  brings  an  action  acolnst  tbe 
administrator  alone,  there  no  dtfect  of  Mthw 
parties  plaintiff  or  defendant. 

(Syllabos  bj  the  Court.) 

Brrw  from  district  court,  Ohaae  county. 

Action  by  a  a  McDowell  ftgainst  Atvb  a 
Miller,  administrator  of  the  estate  of  John 
McDowell,  deceased.  Tram  tbe  Jndfnnenk 
rendered,  platntUE  brings  errw.  Reversed. 

Madden  Bros.,  for  plaintiff  Id  wror.  G. 
N.  Sterry  and  Edwin  A.  Austin,  for  defend- 
ant in  error. 

COLE,  J.  On  the  19th  of  August,  18S9t 
O.  C.  McDowell  filed  In  tixa  probate  court  of 
Ohase  county  his  petition  setting  forth  bis 
claim  against  the  estate  of  John  McDowell, 
deceased,  and  a  demurtar  to  the  nid  peti- 
tion having  been  overruled  a  bearioff  vras 
had  by  the  probate  cem^  and  wid  claim 
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waa  alloved.   Tlw  Judgmei^  and  order  of 
the  probate  court  were  appealed  toim  to  tbe 
district  court  of  Bald  connty*  where  the  de- 
murrer filed  by  the  administrator  of  said  es- 
tate was  Buatalned.  Thereupon  tbe  plalntlfT 
took  leave  to  amend  his  petition,  and,  the 
district  court  having  sustained  a  demnrrer 
to  said  amended  petition,  plaintiff  elected  to 
stand  upon  the  petition  as  amended,  and 
brings  the  case  here  for  review.   Tbe  alle- 
gations of  the  plalntlfTs  amended  petition 
were  In  substance  as  follows:    That  the 
plaintiff,  C.  C.  McDowell,  and  Joha  Mc- 
Dowell, deceased,  were  the  sons  of  one 
Charles  McDowell;  that  on  the  3d  day  of 
Apm.  1883,  said  Charles  McDowell  wa»  the 
owoer  of  two  tracts  of  land,  which  are  de- 
scribed In  the  said  petlUon,  and  which  for 
convenience's  sake  will  be  here  referred  to 
as  the  first  and  second  parcels  of  land.  The 
petition  further  alleges  that  on  July  26, 18U1, 
there  existed  a  mortgage  on  the  first  parcel 
of  land,  of  which  there  was  due  and  unpaid 
tbe  snia  of  fl.O0O.  and  that  on  said  date 
Cbarles  McDowell  procured  a  loan  of  ^000 
from  one  D.  K.  Carter  to  pay  off  said  mort- 
Buge,  and  as  a  security  for  said  sum  of  mon- 
ey the  said  Charles  McDow^  executed  a 
note  and  mortgage  upon  tbe  second  parcel 
of  land,  and  that  the  money  rmOIzed 
the  loan  was  used  to  pay  off  the  lien  there- 
tofmre  existing  on  the  first  parcel  of  Land, 
fmd  that  the  said  lien  was  thereby  dis- 
charged and  satisfied;  that  on  the  3d  day  of 
Aprtl.  1883,  Charles  McDoweU  and  wife  exe- 
cuted and  delivered  to  John  McDoweU  th^r 
deed  In  writing,  conveying  to  him,  tbe  first 
parcel  of  land,  and  the  same  day,  as  a  part 
of  the  same  transaction,  executed  and  deliv- 
ered to  the  plaintiff,  C.  G.  McDowell,  a  deed 
conveying  100  acres  out  of  tbe  second  pared 
of  land;  that  In  eonslderatian  of  the  transfer 
of  said  land  to  the  plaintiff  and  John  Mc- 
Dowell, It  was  mutually  agreed,  verbally,  by 
and  among  said  parties,  to  wit,  Charles  Mc- 
Dowell, John  McDowell,  and  the  plaintiff, 
that  the  said  mortgage  Indebtedness  existing 
on  tbe  second  parcel  of  land  should  be  paid 
In  equal  proportions  by  tbe  plaintiff  and  said 
Jobn  McDowell,  and  that  tbe  Interest  there- 
VD.  sbould  be  paid  In  like  manner  as  the  same 
became  due,  and  that  tbe  said  John  McDow- 
ell was  to  pay  Ms  part  of  said  Indebtedness 
to  plalnUff ,  and  plaintia  was  to  pay  tbe  wbole 
mortgage  indebtedness  to  tbe  owner  and 
holder  thereof;  that  by  virtue  of  such  agree- 
ment Charles  McDoweU  conveyed  to  John 
McDoweU  land  wlilcb  was  of  the  value  of 
$2,500.  and  that  the  land  conveyed  to  plain- 
tiff by  Charles  McDowell  was  worth  $1,600 
above  the  mortgage  Indebtedness,  and  that 
it  was  the  intention  and  desire  of  said 
Charles  McDowell  to  give  each  son  an-eqoal 
amount  In  value  of  land,  and  to  cause  the  In- 
debtedness to  be  lifted  by  them  mutually; 
and  that  it  was  the  agreement  and  under- 
standing betwerai  all  said  parties  that  eacb 
of  saU  s<ms  sbonld  pay  one-half  of  tiie  mort- 
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ga^  existing  on  tbe  seeoad  saascA  «f  lasA 

as  a  condderatlon  for  tbe  eimveyanoe  t» 
tbem  of  said  land.  The  letitlen  furtber 
alleges  that  tbe  plaintiff  a»d  Ma  MiiDowett 
entered  upon  the  performance  «C  said  oo»- 
tract,  and  that  said  Jobn  McDoweU  paid  t» 
the  plaintiff  his  proportion  of  the  Inlwest 
falling  due  on  said  mortgage,  asd  tbe  plain- 
tiff In  turn  paid  the  wbole  of  said  taktwest 
to  tbe  owner  and  boMw  of  said  mortgage  -ap 
to  the  year  1886,  wb«i,  being  unaUe  to  pay 
off  said  loan,  the  Baste  was  reoewed  by 
mutual  consent,  and  a  mw  mortgage  was 
executed  to  said  D.  E.  Cturter  far  Ave  years 
on  said  second  pared  of  land  for  the  sum 
of  $1,000,  with  interest,  as  before,  and  tbe 
same  was  signed  by  tbe  plaintiff  and  his 
wife  and  Charles  McDoweU.  And  tbe  peti- 
tion aUe^es  that  at  tbe  time  at  maklag  suck 
renewal  all  tbe  parties  renewed  thdr  former 
contract  and  agreaoent  with  reCeraioe  tD 
the  payment  thereof,  and  tbat  tlu  said  Joha 
McDowdl,  under  and  by  virtne  itf  said  ze- 
newed  agreement,  was  to  pay  one-balf  oC 
said  Indebtedness  and  interest  as  tbe  same 
became  due,  and  tbe  payments  by  Jobn  Mc- 
Dowell were  to  be  made  to  tbe  plftlnttff,  wbo 
was  to  pay  the  b<dder  of  tbe  ladebtednesa 
the  whole  of  tbe  amount  dne  on  said  mort- 
gage. The  petition  aUeges  that  in  punni- 
ance  of  said  agreement  John  McDoweD  paid 
to  plaintiff  bis  paxt  or  proportion  of  tbe 
said  Interest  money  up  to  tbe  year  1886,  antt 
tliat  on  August  1,  1S88,  tbe  said  John  Mc- 
DoweU died  Intestate  in  Gfaue  emmty,  Kaa^ 
being  the  owner  of  tbe  first  pared  of  land» 
and  that  afterwards  Arch  C.  MlUar  was  at^ 
pointed  administrator  of  the  estate  of  the 
said  Jobn  McDoweU,  duly  qualtfied,  and 
took  possession  of  tbe  estate  of  satd  John 
McDowell,  deceased,  and  since  satd  time  baa 
been  continuously  acting  as  such  adminis- 
trator; that  the  interest  on  said  mortgage 
becomes  due  annually  on  July  20tli,  up  to 
the  year  1891,  when  tbe  whole  amount  be- 
comes dna  Tbe  petiUon  tmth&r  recites  that 
by  reason  of  the  foregoii^  facts  the  plola- 
tlff.  Charles  McDowell,  is  entitled  to  reeoveF 
against  said  estate  <«e-half  of  said  amoontr 
to  wit,  $660;  tiiat  the  personal  ^ects  are 
insufficient  to  pay  the  debts  already  pro- 
bated against  the  estate,  and  insufficient  to- 
pay  the  claim  of  idalntlff,  tf  sliced,  and 
that  the  real  estate  described  as  the  first 
parcel  Is  liable  for  the  claim  of  plaintiff, 
and  Is  of  the  value  of  $4,000;  that  the  said 
administrator  Is  endeavoring  to  settle  the- 
estate  without  the  payment  or  allowance  of 
the  claim  of  plaintiff;  tbat  satd  adminis- 
trator baa  repented  to  tbe  probate  court 
tbat  there  Is  not  snffldent  personal  property 
to  pay  the  claim  of  plaintiff;  and  that,  al- 
though said  John  McDowell  died  seised  of 
the  real  estate  described  as  the  first  parcel^ 
the  administrator  refuses  to  seU  the  same 
to  pay  said  claim.  And  the  plaintiff  prays 
tbat  the  clidm  be  allowed,  and  that  tbe  said 
real  estate  be  sold  to  satisfir      same,  'fbe 
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demnmr  to  the  petition  Is  based  upon  three 
crouDds:  First,  that  the  petition  does  not 
state  facta  sofflcient  to  constitute  any  cause 
of  action  against  said  administrator;  sec- 
ond, that  there  la  a  defect  of  parties  plain- 
tiff; third,  that  there  te  a  defect  of  parties 
defendant 

We  are  of  the  opinion  that  the  demurrer 
wns  Improperly  sustained.  The  first  conten- 
tion of  counsel  for  defendant  In  error  Is  that 
the  allegations  of  the  petition  set  forth  a 
parol  contract  not  "to  be  performed  within 
a  year,  and  that  said  agreement  Is  not  taken 
out  of  tiie  statute,  so  far  as  this  plaintiff  Is 
roncemed,  even  though  the  consideration 
was  the  sale  of  lands  which  were  conveyed 
to  the  decedent,  John  McDowell.  The  orig- 
inal agreement  was  between  three  parties,— 
Charles  McDowell,  C.  0.  McDowell,  and 
John  McDowell.  By  Its  terms  Charles  Mc- 
Dowell coDTeyed  to  each  of  the  other  parties 
a  certain  tract  of  land.  In  consideration  of 
the  conveyance  to  John  McDowell,  he,  the 
said  John  McDowell,  agreed  to  pay  O.  0. 
McDowell  one-half  of  the  amount  of  a  cer- 
tain mortgage  which  existed  upon  the  tract 
conveyed  to  C.  O.  McDowell.  There  can  be 
no  doubt  tliat  such  a  contract  Is  not  within 
the  statute  of  frauds,  and  It  has  been  so 
held  from  the  earliest  reported  cases  up  to 
this  date.  The  caje  of  Donellan  v.  Read,  3 
Barn.  &  Adol.  899,  seems  to  be  the  leading 
case  among  the  early  English  reports  upon 
this  subject,  and  appears  to  form  the  basis 
of  nnmerouB  decisions  since  that  time.  In 
that  case  Improvements  were  made  upon 
premises  in  the  occupancy  of  a  tenant,  at  his 
request,  and  upon  a  contract  to  pay  an  In- 
creased rent  during  the  remainder  of  his 
term,  which  was  for  more  than  one  year. 
He  enjoyed  the  benefits,  but  refused  to  pay 
for  them,  and  the  court  held  the  contract 
not  within  the  statute.  In  Pierce  v.  Paine, 
28  Vt.  84,  it  was  held  that  if  the  contract 
had  been  performed  on  one  side  In  such  a 
manner  that  the  performance  goes  to  the 
benefit  of  the  other  party,  whether  It  was 
done  within  one  year  or  not.  It  undoubtedly 
lays  the  foundation  of  a  recovery  against  the 
party  benefited  by  such  performance.  In 
Browne,  St.  Frauds,  S  117,  the  same  doc- 
trine is  laid  down  in  the  following  language: 
'^here  a  verbal  contract  Is  completely  exe- 
cuted by  one  party  the  consideration  can  be 
recovered  from  the  other  notwithstanding 
the  statute  of  frauds.  As,  for  instance,  when 
a  deed  of  land  Is  given  or  goods  delivered 
and  accepted  in  pursuance  of  the  contract, 
an  action  lies  to  recover  the  value  of  the 
laud  or  goods;  and  the  same  when  a  con« 
tract  is  within  the  statute,  as  being  not  to 
be  performed  within  a  year  from  the  mak- 
ing, but  has  been  fully  performed  on  one 
•Me,  whether  within  the  year  or  not,  the 
consideration  of  that  performance,  though 
by  the  contract  not  payable  until  after  the 
expiration  of  the  year,  may  be  recovered  by 
action  when  the  stipulated  time  arrives." 


We  are  also  of  the  o^lon  that  the  case  of 
Osborne  t.  Kimball,  41  Kan.  187,  L.  Pac 
163,  relied  upon  by  counsel  for  the  defend- 
ant, tends  to  bear  out  the  doctrine  above 
stated.  In  Railway  Co.  v.  English,  38  Kan. 
110,  16  Pac.  82,  the  following  language  is 
used  In  the  opinion  of  the  court:  'TThla  con- 
tract was  also  performed  within  one  year 
npon  the  part  of  plaintiff,  and  the  defendant 
cannot  claim  protection  under  the  statute  of 
frauds.  Its  protection  extends  to  executory 
contracts,  and  does  not  apply  to  contracts 
that  have  been  executed  by  one  party."  It 
is  true  ttiat  in  the  case  at  bar  the  platntifl 
was  not  the  one  who  furnished  the  consider- 
ation by  deeding  the  land,  but  according  to 
the  allegations  of  the  petition  the  rights  of 
the  one  so  furnishing  the  consideration,  to 
wit,  Charles  McDowell,  were  assigned  to  the 
plaintiff,  and  Jolm  McDowell  consented  and 
agreed  that  payment  should  be  made  to 
plaintiff  instead  of  to  Charles  McDowftU.  It 
needs  no  citation  of  authorities  to  support 
the  proposition  that  a  conveyance  of  land  by 
one  person  to  another  is  sufficient  to  support 
a  consideration  agreed  to  be  paid  by  the 
grantee  to  a  third  person,  the  same  as 
though  payment  was  to  have  been  made  to 
the  grantor  himself.  The  petition  in  this 
case  shows  that  John  McDowell  not  only 
took  possession  of  ttie  land  conveyed  by 
Charles  McDowell  under  this  agreement,  but 
that  he  died  seised  of  the  same;  that  he  paid 
his  proportionate  share  of  the  Interest  an- 
nually until  his  death.  Nor  does  the  fact 
tliat  when  the  original  mortgage  became  due 
It  was  renewed  for  a  further  period  of  five 
years  change  the  position  of  the  parties  In 
this  case  under  the  allegations  of  the  peti- 
tion. A  renewal  under  such  circumstances 
was  not  a  payment  of  the  original  indebted- 
ness, for,  as  It  Is  said  by  Brewa,  J.,  In  ren- 
dering the  opinion  of  the  court  In  the  case 
of  Pratt  V.  Bank,  12  Kan.  570:  "The  law 
regards  the  substance  and  not  the  form  of 
the  transaction.  The  debt  remains,  though 
the  evidence  of  the  debt  were  changed." 
We  do  not  consider  the  petition  as  alle^ng 
a  contract  for  the  sale  of  land,  but  rather  an 
action  brought  for  the  recovery  of  the  price 
of  land  actually  conveyed.  "Ttere  Is  no 
provision  of  our  statute  which  precludes  a 
recovery  for  the  price  of  land  actually  con- 
veyed, even  though  the  agreement  concern- 
ing the  price  be  oraL"  Railway  Co.  v.  Eng- 
lish, supra. 

The  defendant  in  error  further  contends 
that  there  was  a  defect  of  parties  both  plain* 
tiff  and  defendant  We  cannot  agree  with 
the  proposition  of  the  defendant  In  error  In 
this  particular.  When  the  original  agree- 
ment was  made,  and  when  the  renewal  of 
the  mortgage  in  question  was  made.  It  seems 
to  us,  under  the  allegations  of  the  petition, 
that  all  other  parties  were  eliminated  except- 
ing C.  C.  McDowell,  the  plaintiff  In  this  ac- 
tion, upon  the  one  hand,  and  John  McDowell 
upon  the  other.   Oertalnlf  Obarles  McDow- 
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dl  was  no  proper  party  to  thlB  action,  for  he 
bad  ajBsSgasA  hla  Interest  In  tbe  conaiderar 
tlon  vblcb  was  to  be  paid  the  land  by 
John  McDowell  to  a  a  SIcDowell,  and  could 
not  thmfore  I^ave  recovered  ttw  same  him- 
•fOC  Not  waa  the  mortgagee  a  proper  party 
to  the  acUon,  tor  the  agreement  of  John  Mc- 
Dowell waa  not  <Hie  to  pay  the  mortgaee,  ot 
a  part  thweof,  to  the  mortgagee,  but  It  waa 
to  pay  the  plaintiff  a  snm  eqnal  in  amount 
to  one-half  the  mortgage  debt  We  cannot 
think  that  a  contract  like  the  one  alleged  In 
this  petition  waa  ever  Intended  to  be  coTved 
by  tlie  Btatnte  of  fniuds.  The  Judgment  at 
the  dlatrlet  court  will  be  revuaed  and  the 
eauae  remanded,  with  Instmcttona  to  over^ 
rule  OA  demurrer.  All  the  Justices  concur- 
ring. 


PRESBURT  T.  PIOKBTT. 

(Court  of  Appeals  of  Kansas,  Sontfaern  Depart- 
ment 0.  D.    Not.  0,  18S5.) 

EZICDTOBS  AKD  ADMINISTRATORS  —  ACTIOH  OM 
KOTB  DUK  Decbubkt. 
The  risht  to  maintain  en  action  npon  a 
DTomissorr  note  belonging  to  the  estate  of  a  de- 
ceased persoD  Is  vested  in  the  personal  repre- 
KDtative  of  the  debased,  and  not  In  his  heir  at 
law. 

tSjllabofl  by  the  Court) 

Error  from  district  court,  Snmnw  county; 
James  A.  Ray,  Judge. 

Action  by  J.  H,  Pickett  agalDBt  George 
Presbury.  Judgment  for  plaintiff.  Defend- 
ant  brings  error.  Reversed. 

W.  W.  Schwin  and  O.  T.  AtkhiBon,  fot 
QIaintitr  In  error.  James  Lawrence,  fOT  de* 
fmidant  In  error. 

OOIiB,  7.  The  plaintiff  In  error  ezeented 
and  dellTered  to  E.  B.  Pickett  hts  promis- 
sory note  about  January  1,  1887;  and  after- 
warda,  and  before  tbe  payment  of  the  same, 
B.  B.  Pickett  died.  This  action  was  Inronght 
upon  said  note  by  the  defendant,  aa  the  heir 
at  law  of  said  E.  B.  Pickett  Upon  the  trial 
of  the  case,  evidence  waa  admitted*  over  the 
objection  of  the  defendant  btiow  (^Intiff 
tn  error),  tending  to  show  the  death  of  E.  B. 
Pickett,  that  be  died  intestate,  and  that  his 
father  (plaintiff  below)  waa  his  only  heir, 
ud  that  the  intestate  died  leaving  neither 
creditors  nor  debts.  The  court  Instructed 
the  Jury  upon  the  theory  that.  If  the  plaintiff 
in  error  had  made  any  payments  upon  the 
note  in  question  to  the  defendant  In  error 
with  knowledge  of  the  death  of  the  payee 
named  In  the  note,  he  had  wiUved  the  ap- 
pointment of  the  administrator.  From  a 
verdict  and  Judgment  In  favor  of  the  de- 
fMidant  in  uxor,  the  caae  Is  brought  here 
for  review. 

A  nwnber  of  alleged  mm  ue  urged  in 
Oils  CUM,  but,  as  la  conceded  by  couiis.-;  t"i 
both  partlea,  tbey  an  tend  to  the  one  point, 
nam«>a»  whethM-  the  sole  heir  of  a  deceased 


person  can  malntata  an  action  of  flils  cbar^ 
acter  without  admlnlstratlrai  being  bad 
upon  the  estate  of  the  deceased.  While  the 
amount  Involved  in  thla  controversy  is  smalU 
and  the  record  discloses  that  the  only  de- 
fense to  the  note  sued  upon  la  that  the  ao* 
tlon  cannot  be  maintained  In  the  manner  in 
which  It  is  brought,  yet  the  aa«tlon  to  be 
decided  Is  an  Important  one.  Section  2786r 
(Sen.  St  1888,  provides  that  "upon  the  de- 
cease of  any  inhabitant  of  this  state  letta» 
testamentary  or  letters  of  administration  aa 
his  estate  shall  be  granted  by  the  probate 
court  of  the  county  in  which  the  deceased 
was  an  inhabitant  or  resldoit  at  the  time 
of  his  death."  Section  4103,  Gen.  St  1880, 
being  section  26  of  the  Code  of  Civil  Proce- 
dure, provides:  "Bvery  action  must  be  pros- 
ecuted In  the  name  of  the  real  party  in  In- 
terest except  as  otherwise  iffovided  In  sec- 
tion 'JH."  Sectitm  28  provides:  "An  execu- 
tor, administrator,  guardian,  trustee  of  an 
express  trust,  a  persim  with  whom,  or  In. 
whose  name,  a  contract  is  made  for  the- 
ben^t  of  another,  ta  a  person  expressly  ao^ 
thorlsed  by  statute,  may  bring  an  actlon- 
wlthout  Joining  with  him  the  person  for 
whose  benefit  it  is  prosecuted."  It  Is  obvi- 
ous ftx>m  ttie  first  of  sections  that  the- 
leglslatnre  Intended  to  provide  a  manner  for 
the  settlement  of  tlie  estate  of  a  deceased 
person,  and  that  section.  In  connection  with 
the  succeeding  ones  upon  the  subject,  pro- 
vides tin  only  manner  in  which  a  legal  aet- 
tlement  of  such  an  estate  can  be  made.  It 
Is  true  that  the  statute  provides  that  an  a<v 
tlon  shall  be  brought  in  the  name  of  the 
real  party  In  Interest,  but  the  very  fiict  that 
the  same  section  which  so  provides  excepts 
the  j»rovlston8  of  section  28  above  quoted 
Indicates  that  the  ckus  of  actions  thi^n  re> 
dted  should  be  brought  in  the  name  of  tlw 
representative  of  the  person  in  Interest  nam- 
ed In  section  26.  In  tiie  case  of  Weldner  v.. 
Rankin,  26  Ohio  St  Ki2,  an  action  wa» 
brought  by  the  widow  uid  children  of  tb» 
deceased  to  recover  damages  ftw  the  negli- 
gence of  the  defendants  in  causing  the  death 
of  the  deceased,  and  was  brought  under  a 
statute  requiring  compensation  for  causing 
death  by  wrongful  act,  n^Iect,  or  default; 
and  the  amount  recoverable  in  such  actieo 
waa  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin,  but  the  General  Statutes^ 
of  that  state  also  provided,  as  do  our  own, 
for  the  bringing  of  an  action  in  the  name 
of  tbe  personal  representative  of  the  de- 
ceased. In  that  case  the  court  say:  "The 
risk  <tf  ascertaining  the  persons  entitled  to 
the  recovery  of  the  ben^t,  and  tbe  duty 
of  making  distribution,  are  not  Imposed  up- 
on the  defendant,  but  on  the  personal  r^ 
resentatives  of  the  deceased."  In  the  ease- 
of  Cox  V.  Orubb,  47  Kan.  435,  28  Pac.  1S7, 
Mr.  Oommlssloner  Simpson,  in  delivering 
the  <vinlon  of  the  court,  says:  "In  this  case 
the  deceased  partner  left  a  widow  and  minor 
heirs,  but,  at  the  time  this  promise  wa* 
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mftA^  tftm  BO  admfnletratlon.  Tbe 
«aM8  dted  go  upm  tbe  tbeory  that  sndi  a 
coDtnct  ta  agalnat  pnUte  policy,  for  tbe 
reason  that  tbe  statntea  provide  a  tribunal 
-wfaoaa  dnlj  It  ia  to  np^vtae  a  settlement 
of  the  estate  of  all  deceased  peraona,  and 
iHioae  special  duty  It  la  to  protect  the  In- 
terests of  miner  belre.  No  contract  can  be 
made  nepeettag  the  assets  of  a  deceased 
person^  estate  except  by  tbe  antbority  and 
wttfa  tb6  approTBl  of  the  probate  coart,  and 
<mfy  then  to  tbe  extent  aotborlzed  or  per- 
mftted  by  the  law  of  tbe  stete."  In  Bal- 
llngw  T,  Bedhead  (decided  br  tlris  conrt, 
Jime  7,  1868)  40  Fae.  82S,  Johnson,  P.  J., 
In  dellTarlag  tiie  tqiinlim  of  this  court,  said: 
**Whlle  It  is  tme  that  be  was  entitled  to  the 
posMsalon  of  the  property  for  the  porpose 
Of  pnemrrtag  tbe  same,  before  he  conld 
lawfully  proceed  to  wind  np  the  alEalrs  of 
tbe  estate  he  mnst  give  bond  as  required  by 
flie  statate,  and  wind  np  the  afMrs  of  tbe 
«Btste  under  tbe  dlreetton  of  the  probate 
conrt"  Oniis  last  case  was  one  biTolTlng 
the  rlfhte  of  a  snrrlTliv  partner,  to  whom 
tlie  statute  glTes  tbe  right  of  posse aelon  of 
tbe  partnmMp  estate  nntll  administration 
to  had  accordlnff  to  t3ie  statute;  but  tt  was 
tbe  opinion  <a  the  conrt  that  no  act  conld 
be  done  towards  a  settlement  save  nnder 
the  direction  of  tbe  probate  court  The  case 
of  Hnmpbrey  t.  Keith,  11  Kan.  106^  dted  by 
cennsel  fOr  Ibe  defendant  in  error,  does  not 
In  fuiy  manner  change  the  mle  here  l^d 
down.  In  ttttt  case  administration  bad  bem 
jbad  npon  the  estate,  and  a  final  settlement 
made  to  and  approred  by  tbe  probate  conrt 
Included  In  the  final  settlement  was  a  note 
-which  was  reported  uncollectible,  and  the 
probate  court  thereupon  ordered  19iat  the 
«ald  note  be  retained  In  the  hands  of  the 
■dmlnlstralilx,  to  be  collected.  If  possible, 
and  applied  upon  an  account  due  from  the 
estate  to  her.  Afterwards  the  administra- 
trix bnmgbt  on  action  In  her  own  name,  and 
TscoTo^  In  the  trial  court;  and,  upon  ap- 
peal,  BrewM;  X,  in  deltrertng  the  i^nlon 
of  the  mpveme  conrt  said:  "If  the  order 
4|noted  was  erne  wittiln  the  power  of  the  pro- 
Inte  court  to  make,  tben  tbe  full  tltte  of  the 
note  was  transferred  to  her.  She  was  en- 
titled to  an  the  proceed^  and  was  the  real 
and  only  party  In  Interest  ^nd  the  only 
IMrty  authorized  to  sue.  If  the  order  was 
vltra  Tires,  and  at  no  force,  tb^  tbe  final 
settlement  of  tbe  estate  having  been  ap- 
inoved,  and  tbe  debts,  ^»ptlng  hers,  all 
paid,  she  baa,  aa  one  ot  tbe  distributees,  an 
totetest  in  tb»  note;  and,  thou^  that  be 
only  a  half  Interest,  still  It  la  enough  to 
enaMe  hat  to  matntidn  this  action."  The 
danger  of  adoptli^  any  different  rule  is 
that  ta  tbe  settlement  of  the  estates  of  de- 
ceased persona,  unless  a  court  having  the 
power  to  pass  upon  the  question  has  de- 
termined who  are  tbe  parties  to  whom  tbe 
estate  should  be  dlstrlbnted,  the  risk  of  as- 
■MTtalnlng  snch  parties  Is  imposed  npon  any 


one  Indebted  to  tbe  estate,  with  tbe  attend- 
ant danger  of  Inv^dvlng  the  debtor  in  lit- 
igation with  rival  dalmants.  This  case  pre- 
sents an  Illustration  of  that  fact  Tbe  rec- 
ord dlsdoaes  evldmce  tending  to  show  ttat 
plaintiff  In  error  was  willing  to  pay  tbe 
note  In  salt,  but  that  he  nnderstood  It  waa 
claimed  by  botii  tbe  fathw  and  tnotbir  of 
tbe  deceased.  In  the  case  of  Hnmpbiey  t. 
Keith,  supra,  this  detormlnatlon  as  to  ivbo 
was  nititied  to  the  estate  of  the  deeeaaed 
had  been  made  by  the  proper  court  and 
tbe  plabitlff  In  that  case  vaa  h^  entitled  to 
maintain  her  action  either  under  the  order 
of  the  probate  court  or,  if  Vbat  was  ultra 
vires,  as  the  distributee  named  by  said  court 
It  Is  centCDded  t^  tbe  defendant  In  error 
that  the  plaintiff  In  error  failed  to  raise  tills 
question,  eltbo-  by  demnnw  or  by  his  an- 
swer, and,  therefore,  that  tbe  same  was 
waived.  This  cause  was  orlglnaUy  brought 
in  Justice's  court  and,  while  the  answv 
filed  Is  somewhat  indefinite.  It  may  be  aaM 
to  cover  the  question  rMsed;  and.  in  any 
event  tbe  record  discloses  that  this  was  the 
theory  upon  which  the  case  was  tried,  not 
only  in  tbe  district  court  b«t  from  the  first 
appearance  of  the  defendant  below  In  the 
Justice's  conrt  ^lo  Judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause 
remanded,  for  further  proceedlnga  In  ac- 
cordance with  this  (pinion.  All  the  Jus- 
tices concundng. 


8TATBV.  GALLUP. 

(Ooort  irf  Appeals  of  Kansas,  Soutliem  Depart- 
ment O.  D.    Nov.  9,  1896.) 

BsMAan  ov  CouNSBtr-CoarsMPT— Amunv— 
SarrioisNCT— Violation  or  iMaKcnoa. 

1.  No  remains  of  cooDsd  derogatoiT  to  the 

diffnity  of  tbe  trial  judge  will  be  tolerated  by  this 
court.  Aq  attorney  indalgiog  in  this  line  of  argu- 
meut  is  liable  to  bave  the  objectionable  brief 
stricken  from  tbe  files,  or  to  be  ^baited  from 
practicing  in  this  court. 

Z  An  affidavit  for  the  Issuance  of  an  attach- 
ment for  an  Rlle^ed  coufrtructlTe  contempt  in  vlo- 
}ntlBg  an  injunction,  whicb  wholb-  fails  to  state 
that  tbe  defendant  Is  guilty  of  nolatlng  the  In- 
junction, is  fatally  defective. 

S.  mich  defect  Is  not  cured  by  tbe  mfend- 
aufs  enbning  into  a  recosntzanee  to  appear  and 
answer  to  tbe  charge  against  bim,  for  the  reason 
that  tbere  is  no  charge  to  answer  to. 

4.  An  affidavit  wbich  only  states  that  infor- 
mntion  has  come  to  the  county  attorney  tbnt  a 
Derson  has  committed  an  offense  is  hearsay,  does 
not  charge  the  commissloD  of  the  often ae,  is  not 
sufficient  to  satisfy  the  court  that  an  offense  has 
been  committed,  does  not  authorize  the  clerk 
to  issue  an  order  of  arrest  against  tbe  peram 
soufcht  to  be  charged,  and  is  not  sufficient  to  au- 
thorize tbe  court  to  render  a  judgment  against 
said  person. 
(Syllabus  by  the  Court) 

Appeal  from  district  cuurt  Rbbb  csnnty ; 
F.  L.  Martin,  Judge. 

Henry  Gallup  was  fined  tm  < 
an>eala  Bevetaed. 
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Jannar  Mcdaetnir,  fox-  appeUxat  F.  B. 
SsnflB,  AttTk  GOL,  and  U  M.  Fall*  C!o.  Atty., 
for  the  State. 

DE9(NI80N,  J.  Tbla  ia  an  appeal  fron  a 
proceeding  In  eoatempt.  On  tbe  4th  day  o£ 
Uay,  1885,  L.  M.  Fall,  county  attorney  oC 
Beno  eonnty,  Kan:,  filed  In  the  district  court 
of  said  county  a  motion  and  affidavit,  ot 
which  the  fioUowing  Is  a  cof^  (omitting  ci^ 
tton): 

"Motion  and  Affldarlt  to  Obtain  Order  of 
Attachment  for  Contempt.  ComeB  L.  M. 
Fall,  county  attorney  of  Reno  oounty,  state 
«f  Kanaaa,  and  shows  the  court  that  hereto* 
fore,  to  wit.  on  the  1^  day  9t  AvriO,  1806, 
he,  as  county  atttuiiey,  filed  an  action 
against  said  Heniy  Oallop,  praying  an  order 
•f  injunction  might  issne  restraining  him 
and  others  from  keeping  and  malntatuing  a 
nuisance  by  the  keeping  ajad  sale  of  Intoxl* 
«atlng  Uquors  In  the  Midland  Block.  No.  207 
North  Main  St,  In  the  city  of  Hutchinson* 
said  county  and  state,  which  orAer  of  InjonC' 
tion  was  by  the  court  issued  and  duly  served 
up«i  said  defendant  as  required  by  law  axud 
the  statutes  of  the  state  of  Kansas.  Xo\a> 
complainant  further  says  under  oath  that  in- 
tbrmation  has  come  to  him,  as  such  county 
attorney,  that  the  said  defendant,  Henry 
Gallup,  has  since  the  issuing  and  service  of 
the  order  of  injunction  herein,  at  the  said 
place  described  In  said  order,  continuously 
and  as  a  business,  kept,  sold,  and  bartered 
qilritnous  and  other  Intoxicating  liquors,  in 
open  violation  of  the  said  order  of  injunc- 
tion heretofore  granted  herein;  and  com- 
plainant, as  such  county  attorney,  as  is  hla 
duty  under  the  law,  submits  this  his  motlon,^ 
and  asks  the  court  to  issoe  his  order  of  atr 
tachment  for  contempt  herein,  and  that  he 
be  brought  before  the  court  to  answer  for 
such  contempt  of  the  said  order  of  Injunc- 
tion,   li.  M.  Fall,  County  Attoni^. 

"Subscribed  and  awom  to  before  me  this 
4th  day  e£  May,  ugs.  Z.  W.  Whlnarr,. 
Clerk." 

Upon  the  filing  thereof  the  clerk  of  the  dis- 
trict court  of  said  county  Issued  an  order  of 
attachment  or  order  of  arrest,  of  which  the 
following  Is  a  copy,  directed  to  the  sheriff  of 
Beno  county: 

"State  of  Kansas.  County  of  Reno— ss.: 
The  State  of  Kansas  to  the  Sheriff  of  Beno 
County,  Greeting:  You  are  hereby  com- 
manded to  attach  the  body  of  Henry  Gallup, 
and  have  him  forthwith  before  the  district 
court  of  the  state  of  Kansas  sitting  in  and 
for  the  county  of  Beno,  to  answer  a  certain 
contempt  with  which  he  stands  charged,  for 
disobeying  an  order  of  injunction  issued  out 
of  this  court  after  being  legally  summoned. 
Witness  my  hand  and  the  seal  of  said  court, 
affixed  at  my  office  in  Hutchinson  this  the 
4th  day  of  May,  A.  D.  1895.  Z.  W.  Whlnery,. 
Clerk.  rSeal.l'* 

The  record  shows  that  the  said  attach- 
ment was  served  upon  the  defendant  and  he- 


was  produced  Ita  coort,  and  the  court,  oot 
being  ready  to  proceed  with  the  hearing  at 
that  time,  continued  the  same  until  May 
a,  1895,  and  fixed  the  amount  of  baU  to  be 
given  for  the  appearance  of  the  defendant, 
in  default  of  which  defendant  was  ordered 
committed  to  the  jadl  until  that  time,  which 
bend  the  said  defendant  gave,  and  was  re- 
leased by  the  sberlfT.  Upon  the  hearing  of 
tiie  csM  OB  B^d  Oth  day  of  May  the  order  of 
the  court  was  that  the  defendant  be  fined 
¥10d  and  be  committed  to  jaU  for  SO  days, 
from  which  order  the  defendant  appeals  and 
brings  the  case  here  for  review. 

Tlie  attorneys  for  the  defendant  take  oe- 
casion  In  their  brief  to  criticise  the  actlcm 
ot  the  tztaJ  Judge.  They  speak  of  his  work- 
ing himself  Into  a  **fr«nay,"  and  of  his  being 
"nadigniflsd  and  portlaan."  This  is  highly 
Improper  and  will  not  be  tolerated  by  this 
court.  Any  attorney  Indulging  In  this  line 
of  argument  is  liable  to  have  his  brief 
stricken  from  the  files,  or  to  be  disbarred 
fran  practicing  in  tbla  court  If  any  excep- 
tions are  taken  to  the  action  of  the  judge, 
and  it  Is  desired  that  this  court  shall  review 
ttiem,  our  attenttcn  can  be  called  to  them  aa- 
they  occur  In  the  record,  and  we  will  care- 
fully conaidw  what  bearing  tiiey  may  have 
had  upon  tbe  merits  of  the  case  or  the  rights 
of  the  litigants,  but  no  remarks  of  counsel 
derogatory  to  the  dignity  of  the  trial  judge 
will  be  tolerated  by  this  court  The  brief  ^ 
the  defendant  filed  September  18,  1806^ 
ard«red  stricken  tsom  the  files. 

An  egamlnation  of  tite  record  filed  In  this 
court  discloses  tlie  fact  that  an  order  of  at- 
tachment issued  against  this  defendant. 
Henry  GMlnp.  without  a  sufficient  affidavit 
therefor  having  been  filed.  The  contention 
is  mada  that,  becanse  the  defendsnt  gave  a 
ceeognixaaBoe  to  appear  on  May  «th  and  an- 
swer to  the  ohargB  against  hlb^  le  waived' 
the  defect  In  the  affidavit  The  authorltlea' 
seem  to  be  uniform  that  a  recognizance  takes 
the  place  of  a  warrant;  that  the  defendant 
is  held  under  the  recognizance,  and  not  un- 
der the  warrant;  and  that  the  varcant  has 
spent  its  force.  It  has  also  been  uniformly 
held  that  where  the  affidavit  is  sufficient  for 
all  purposes  except  for  the  purpose  of  Issu- 
ing a  warrant,  a  recognizance  to  appear  and 
answer  waives  the  error  In  Issuing  the  war- 
rant on  the  Insufficient  affidavit,  and  the  de- 
fendant must  answer  to  the  charge  against 
him.  What  Is  the  charge  agaltist  him  In 
this  affidavit?  With  wliat  crime  Is  he  char- 
ged? Admitting  ev«*y  allegation  of  the  af- 
fidavit to  be  true,  and  It  only  admits  that 
information  has  come  to  him  as  county  at- 
torney, etc.  There  is  no  statement  that  this 
defendant  has  violated  the  Injunction.  The 
only  positive  averment  Is  tliat  information 
has  come  to  the  county  attorney  that  he  lias< 
violated  the  injunction,  etc  This  affidavit 
cannot  be  upheld  under  any  of  the  eeetionff 
of  the  statute  that  provide  that  the  infcnn»' 
tion  and  belief  of  affiant  Is  si^ldaiit  Thai 
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comity  attorney  nowhere  In  It  Btatei  tluit  tae 
belleveB  the  tUngs  of  which  be  has  been  in- 
formed. There  Is  no  allegatloa  In  tiie  affldar 
Tit  which  Is  Boffldent  to  satisfy  the  court 
Uiat  the  injunction  bad  been  violated,  or 
that  would  authorize  tiie  clerk  to  Issue  an 
order  of  arrest  against  the  def^dant  For 
wholly  falling  to  state  that  the  defmdant  Is 
guUty  of  Tlolatlng  the  injunction,  the  affida- 
vit Is  fatally  defective  and  this  proceedlnc 
is  in  the  same  condition  as  though  none  bad 
been  filed.  **It  Is  error  to  issue  an  attach- 
ment, warrant,  or  order  of  arrest  for  an  at 
leged  constructlTe  contemiit  without  an  af- 
fldavit  or  Information  containing  a  state- 
ment of  the  facts  constitntlng  the  alleged 
contempt  having  been  first  filed  with  the 
court."  State  v.  Henthom,  46  Kan.  618,  26 
Pac.  937.  There  is  no  affidavit  or  Informa- 
tlon  filed  stating  the  facts  constitntlng  the 
alleged  contempt  In  the  case  at  bar.  The 
county  attorney  filed  bis  affidavit  eontelnlng 
a  statement  that  Information  had  come  to 
blm  that  such  facts  existed.  This  is  mwe 
hearsay.  The  question  of  the  Issuance  of  a 
warrant  upon  such  an  affidavit  Is  fully  dis* 
cussed  in  State  v.  Gleason,  82  Kan.  245,  4 
Pac.  868.  Among  other  very  pertinent  state* 
ments  made  by  Mr.  Chief  Justice  Horton  In 
delivering  the  opinion  Is  the  following,  to  be 
found  on  page  251,  32  Kan.,  and  S63,  4  Pac: 
"If  a  warrant  In  tbe  first  Instance  may  Issue 
upon  mere  hearsay  or  belief,  thai  all  the 
guards  of  the  common  law,  and  of  the  bill 
of  righto  of  our  own  constitution,  to  protect 
the  liberty  and  property  of  the  citizen 
against  arbitrary  power,  are  swept  away." 

The  district  court  had  do  authority  to  ren- 
der Judgment  against  the  defendant,  ftir  Hie 
reasons  above  stated.  Therefore  be  must  be 
discharged.  Tbe  judgment  of  the  district 
court  Is  reversed,  and  the  defendant  ordered 
discharged,  with  «wts.  All  the  Judges  con- 
curring. 


SAIilNA,  I*  ft  W.  RT.  OO.  t.  OONGBR. 

(Conrt  of  Appeals  of  Kansas.  Northern  Depart- 
ment. W.  D.    Nor.  15,  1885.) 

COVBT  OF  ApPBALS — jDBISDtCnOITAL  AWOtTirT. 

Where,  nnder  the  i>leadiDga  and  findings 
of  facta,  the  plaintiff  was  not  entitled  to  a  judg- 
ment in  his  favor  for  an  amonnt  ezceedin;;  $100 
exclusive  of  costs,  and  the  case  made,  attached 
to  the  petition  In  error,  filed  in  this  court  by  the 
defendant  below,  does  not  disclose  the  amount 
tuat  which  Indgment  was  rendered  in  tbe  action, 
anid  the  case  does  not  belong  to  the  excepted  class- 
es named  in  section  542a  of  the  Code  of  QtiI 
Procedure,  the  petition  in  error  will  be  dismissed. 
{Syllabus  by  the  Court) 

Error  from  district  conrt  Roots  county; 
Charles  W.  Smith,  Judge. 

Action  by  Isaac  Conger  against  the  Saltna, 
Lincoln  ft  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Dismissed. 


A.  L.  Williams.  N.  H.  Loomls,  aaA  B.  W. 
Blair,  tor  plaintiff  In  emff.  W.  B.  Ham,  for 
defendant  in  error. 

CLARK.  J.  This  Is  an  action  tmraght  in 
the  district  conrt  of  Rooks  county  1^  the  d»- ' 
fendant  In  error,  as  pl^tlfl.  to  recovw  from 
the  Sallna,  Lincoln  ft  Western  Railway 
Company  the  value  of  a  gelding  alleged  to 
have  been  Injured  on  the  track  of  the  rail* 
road  of  defendant  The  petition  alleges  that 
the  defoodant  negligently  failed  to  inclose 
its  track  with  a  good  and  lawful  fence,  and 
keep  the  same  In  repair,  and  that  by  rea- 
son thereof  the  nnSA  gelding,  through  no 
fault  or  negligence  of  the  plaintiff,  strayed 
npon  said  track,  and,  while  crossing  over  a 
railroad  tnidge  which  Is  a  part  of  defend- 
ant's traxik,  tM  off  sitid  bridge,  receiving 
such  injury  by  said  fall  as  to  render  it  abso- 
lutely worthless  and  valuelees.  to  the  dam- 
age of  the  plaintiff  985.  Judgment  was  also 
asked  for  a  reasonable  attorney's  fee  In  the 
case.  The  action  ts  brought  evidently  under 
chapter  94,  of  tbe  Laws  of  1874.  which  pro- 
vides that  every  railway  company  or  cor- 
poration In  this  state  shall  be  liable  to  pay 
to  the  owner  the  full  value  of  each  and 
every  anlmfU  wounded  by  tbe  engine  or 
cars  on  such  nUlway,  or  in  any  other  man- 
ner whatever  in  operating  such  railway. 
Irrespective  of  the  fact  as  to  whether  such 
killing  or  woondlng  was  caused  by  the  neg- 
ligence of  such  railway  company  or  corpora- 
tion. Tbe  act  further  provides  that  In  all 
actions  prosecuted  thereunder.  If  tbe  Judg- 
ment or  verdict  be  for  the  plaintiff,  a  rea- 
sonable attorney's  fee  for  tbe  prosecution  of 
the  suit  shall  be  recovered.  It  is  further 
provided  therein  that  the  act  shall  not  ap- 
ply to  any  railway  company  or  corporation 
whose  road  is  Inclosed  with  a  good  and  law- 
ful fence  to  prevent  such  animals  from  be- 
ing on  such  road.  The  answer  filed  was  a 
general  denial  and  plea  of  contributory  neg- 
ligence. The  defendant  objected  to  the  In- 
troduction of  any  evidence  on  behalf  of  the 
plaintiff,  on  the  ground  that  the  petition 
does  not  state  a  cause  of  action  against  the 
defendant,  which  objection  was  overmled. 
Tbe  Jury  returned  a  verdict  In  favor  of  the 
plaintiff  for  $95  damages,  and  awarded  him 
$25  attorney's  fee,  and  also  returned  special 
findings  of  fact,  which  disclose  no  negli- 
gence, save  the  failure  of  the  railway  com- 
pany to  keep  the  fence  Inclosing  its  track  in 
proper  repair.  Three  separate  motions  were 
filed  by  the  defendant,— one  to  set  aside  the 
special  findings  of  the  Jury,  one  for  Judg- 
ment on  tbe  special  findings,  and  one  for 
a  new  trial,— all  of  which  were  overruled  by 
the  court;  and  these  rulings,  with  other  al- 
leged errors  occurring  upon  the  trial,  are 
by  the  railway  company  assigned  aa  errors 
In  this  court 

The  defendant  In  error  contends  that  this 
court  has  no  Jurisdiction  to  review  the  al- 
leged errors,  as  it  does  not  afllmiativdy  ap- 
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pear  from  the  record  that  the  amoont  or 
TSlne  In  emtrmeruj,  exclmlTe  ot  coats,  oc- 
ceeda  9100,  w  that  tbte  cam  oonwi  within 
the  excepted  classes  mentioned  In  section 
542a  of  the  Cod^  which  provides  that  **no 
appeal  or  proceeding  In  error  shall  be  had 
or  taken  to  the  sapreme  court  In  any  dTll 
action  unless  the  amount  or  ralue  In  con- 
troTersy,  ezdustve  of  costs,  shall  exceed  one 
hundred  dollars,**  except  in  certain  classes 
of  cases  therein  moitloned.  The  record  eon- 
tatns  all  the  proceedings  down  to  and  in- 
cluding the  order  orermlinff  the  motion  for 
a  new  trial,  with  proper  ^ceptlons  to  the 
mUngs  of  tiie  court  and  the  order  granting 
time  to  prepare  and  serve  a  case  made  for 
tlie  supreme  court,  and  closes  with  the  fol- 
lowing statement:  "The  foregdng  contains 
a  true,  foil,  and  correct  statement  of  all  the 
pleadings,  motions,  orders,  evidence,  flnd- 
iDgs,  and  proceedings  upon  which  Ju^ment 
was  rendered."  But  the  record  does  not 
contain  the  Journal  entry  of  Judgment,  nor 
Ib  there  before  this  court  anything  outside 
of  the  statemoit  above  mentioned  to  Indi- 
cate that  Judgment  has  ever  been  rendered 
tn  the  action,  either  for  the  plaintiff  or  for 
the  defendant,  nor  as  to  whether  or  not  the 
Judgment,  If  any  was  rendered,  Included  the 
attorney's  fee  awarded  to  the  plaintiff.  In 
Richmond  v.  Brummie,  S2  Kaa.  247,  84  Pac. 
783.  it  is  held  that  "where  the  damages 
claimed  in  a  civil  action  by  the  plaintiff  ex- 
ceed one  hundred  dollars,  but  the  Judgment 
is  for  the  plaintiff  for  one  hundred  dollars 
only,  exclusive  of  costs,  and  the  defendant 
prcsecntes  a  proceeding  in  error,  the  su- 
preme court  has  not  Jurisdiction,  for  the 
value  or  amount  In  controversy  as  to  such 
defendant  Is  fixed  by  the  Judgment."  In 
this  case  the  damages  claimed  were  only 
S95;  and,  as  under  the  decision  of  the  su- 
preme court  In  Railway  Co.  v.  Edwards,  20 
Kan.  5S1.  an  attorney's  fee  could  not  prop* 
erly  be  recovered.  If  any  presumption  were 
to  be  indulged  In  It  would  be  that  the  court 
rendered  such  a  Judgment  as  the  plaintiff 
was  ebtltied  to.  which  could  not  in  any 
event  exceed  $95  excloalve  of  costs.  The 
record  brought  to  this  court  must  affirma- 
tively show  that  the  court  has  Jurisdiction. 
In  the  absence  of  such  a  showing,  the  peti- 
tion In  error  must  be  dismissed. 


STATB  IN8.  GO.  OF  DES  MOINBB,  IOWA, 

V.  BELFOBD  et  ah 
(Court  «t  Anwals  tMF  Kansas,  Northern  Depart- 
ment W.  D.    Nov.  19. 188B.) 

Aonow— JmvDsa  om  DisnNor  Oadbbs— IiranaAiros 
—Proofs  or  Loas— Dbuubkbr  to  Evidbnci. 
1.  Two  or  more  jterBons,  having  separate  and 
dlatinct  camtes  of  aicttoo  against  the  same  de- 
foidant,  though  axidng  oat  of  the  same  tranaac- 
tkm.  cannot  unite;  nor  can  aeveral  plaintiffs  in 
one  complaint  demand  eeveral  distinct  matters 
of  relief:  nor  can  they  enforce  joint  and  sepa- 
rate demands  against  the  same  defendants,  and 
these  all  in  one  and  the  same  action. 


2.  In  an  action  on  an  Insenuice  policy  to 

recover  a  loss  by  fire  the  plaintiff  most  ara 
and  prove  that  the  proofs  of  loss  were  famished 
within  the  time  reauired,  and  in  substantial  com- 
Dliance  with  the  terms  of  the  policy,  or  that  such 
conditions  have  been  waived  by  the  company; 
and  if  at  the  trial  there  Is  a  total  failore  to 
Drove  either  that  such  proofs  were  duly  made, 
or  that  th^  were  waived,  it  is  the  doty  of  the 
trial  court  to  swtaln  a  demtttrer  to  the  evidence, 
and  dlsmln  the  action. 
(SrUabna  tv  tiie  GoorL) 

Error  tnm  district  coor^  Phillips  connty; 
O.  Webb  Bertram,  Judge. 

Action  by  Martha  S.  BeUord  and  WUUam 
T.  Belford  against  the  State  Insurance  Com- 
pany of  Dee  Moines,  Jam.  PlalntUts  had 
Judgment*  and  defendant  brings  orrar.  Se- 
vened. 

Bond  &  Osborne  for  plaintiff  in  ernw.  Wdbb 
McNall,  for  defendants  in  error. 

OILEESON,  P.  J.  Action  by  Martha  S. 
Belford  and  William  T.  Belford  against  the 
Insurance  company  to  recover  for  a  loss  oc- 
casioned by  a  fire.  The  petition  alleges  the  In- 
surance of  a  frame  building  used  as  a  private 
dwelling  In  the  sum  of  $500.  household  goods 
contained  and  used  in  said  dwelling  in  ttie 
sum  of  $100.  and  a  frame  stable  In  the  sum  ot 
?100,  That  the  private  dwelling  was  located 
upon  lot  47,  block  O.  range  6.  The  stable  was 
located  on  lots  7  and  8,  block  C,  range  6.  Mar- 
tha S.  Belford  was  the  owner  In  her  own  right 
of  said  lots  7  and  8  and  47,  block  C,  range  6, 
and  the  residence  and  stable  were  the  proper- 
ty of  wmiam  T.  Belford.  The  household 
goods  Insured  and  that  portion  of  them  burned 
and  destroyed  were  owned  by  Martha  8.  and 
W.  T.  Belford  Jointiy.  That  the  fire  occurred 
on  the  2d  day  of  May,  1890,  and  within  the 
time  prescribed  by  the  terms  of  said  policy  (a 
o^y  of  which  is  attached  to  the  petition),  to 
wit,  on  the  19th  day  of  May,  1890,  they  made 
and  SDbmltted  the  proofs  required  by  that 
part  of  the  policy  of  Insurance  included  In  the 
lines  40  to  60,  inclusive;  This  portlcoi  of  the 
policy  required,  among  other  things:  "And 
shall  give  immediate  notice  and  render  a  par- 
ticular account  thereof,  with  an  affidavit  stat- 
ing the  time,  origin,  and  circumstances  of  the 
Are,  the  occupancy  of  the  building  Insured  or 
containing  the  property  insured,  the  whole 
value  and  ownership  ot  the  property  insured, 
the  amount  of  loss  or  damage  npon  each  ar- 
ticle; •  «  «  and  shall  also  produce  a  cer- 
tificate under  the  hand  and  seal  of  a  magis- 
trate or  notary  public  nearest  to  the  place  of 
the  fire,  not  concerned  in  the  loss  as  a  cred- 
itor or  otherwise,  nor  related  to  tbe  assured, 
stating  that  he  has  examined  the  circumstan- 
ces attending  the  loss,  knows  the  character 
and  circumstances  of  the  assured,  and  verily 
believes  that  the  assured  has  without  fraud 
sustained  loss  on  the  property  Insured  to  the 
amount  to  which  the  magistrate  or  notary  pub- 
lic shall  certify;  and  imtil  such  proofs  are  ren- 
dered the  loss  shall  not  become  payable."  De- 
fendant company  filed  d^urrer  to  the  peti- 
tion npcm  the  grounds:  First,  misjoinder  of 
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the  parties  jtlaintiff  and  of  caneea  of  action; 
second,  iretitloD  does  not  Btate  facts  sufflcleut 
to  constitute  a  cause  of  action,— wbldi  waa 
by  the  court  overruled,  and  wbereupon  de- 
fendant filed  answer,  containing:  First,  gen* 
cral  d^ial;  second,  that  the  plalntlCFs  are  not 
jointly  Interested  In  claims  sued  upon;  third, 
setting  np  the  condition  of  policy  as  to  proof 
of  loss,  that  the  plalntifRi  did  not  comply  tbere- 
with  by  furnishing  the  company  with  the 
same  before  the  commencement  of  this  action, 
tliat  the  claim  for  loan  was  not  payable  by 
reason  of  said  fallore.  PlalntUCi  filed  reply 
of  genoul  denial.  Trial  had  before  court  and 
Joty,  and,  afto-  platntlCTs  had  rested,  defrad- 
ant  died  demurrer  to  the  testlmcoiy,  which 
was  by  the  court  overruled.  Xo  testlmoiiy 
being  offered  by  defendant,  general  verdict 
and  special  findings  rendered  by  Jury,  Mo- 
tion for  judgment  upon  special  findings  filed 
by  defendant,  and  overruled.  Judgment  ren- 
dered for  plaintiff  by  court  upon  the  general 
and  special  verdicua.  Defendant  bringe  gbss 
here  for  review. 

The  flret  error  assigned  la  in  ovOTroling  the 
defendant's  demurrer  to  the  petition.  An  ex- 
amination of  the  petition  satisfies  us  that  the 
demurrer  should  have  been  sustained.  It  Is 
conceded  by  the  defendants  In  error  that  tbe 
policy  sued  upon  In  this  action  was  Issued 
upon  the  joint  property,  and  was  Intended  to 
protect  the  Joint  proper^  only.  Yet  the  cause 
of  action  set  forth  In  the  petition  is  for  the 
recovery  of  damagee  for  loss  occurring  to  the 
individual  property  of  W.  T.  Belford  and  to 
the  joint  property  of  W.  T.  and  Martha  a 
Belford,  and  tbe  testimony  discloses  that  some 
of  the  household  prc^perty  destroyed  was  the 
Individual  property  of  W.  T.,  some  of  Martha 
S.  Bdford,  and  some  tbe  Joint  property  of 
both.  If  a  recovery  could  be  had  under  this 
policy  for  the  loea  of  Individual  property  of 
tbe  parties  insured,  In  any  event  (which  we 
do  not  feel  called  upon  to  decide),  we  cannot 
see  bow  the  defendants  In  error  could  main- 
tain a  Joint  action  therefor,  as  is  attempted 
in  this  action.  It  Is  one  of  the  prerequisites 
to  the  uniting  of  different  causes  of  action  that 
all  the  causes  of  action  must  affect  all  the 
parties  to  the  action,  plaintiffs  as  well  as  de* 
fendants,  the  provislona  of  the  Code  applying 
equally  to  both  parties.  Harsh  v.  Morgan, 
1  Kan.  203;  Swenson  v.  Plow  Co.,  14  Kan. 
388;  Palmer  v.  WaddeU,  22  Kan.  352;  Jef- 
fers  V.  Forbes,  28  Kan.  174;  Pom.  Rem.  S  48a. 
In  this  case,  where  Is  tbe  community  of  in- 
terest between  the  plaintiffs,  except  as  to  the 
few  articles  of  household  goods  they  owned 
jointly?  Mrs.  Belford  wants  damages  for  her 
goods  destroyed,  Mr.  Belford  for  his,  and 
they  both  want  damages  for  their  joint  prop- 
erty destroyed,  by  flee.  True,  it  is  by  the 
same  fire,  but  what  interest  has  Mrs.  B.  in 
the  recovery  of  Mr.  B.,  or  e  conversa  If  the 
company  were  liable  for  the  Individual  and 
joint  property  destroyed  under  the  terms  of 
the  policy,  they  could  bring  separate  actions; 
and  the  Judgment  In  one  case  would  not  af- 


fect ttie  otber,  am  they  ax«  aB  vaUied  tep- 
ftfately.  There  Is  no  comnranlty  at  Interest 
in  all  the  matters  Involved  In  the  suit  No 
itght  commofa  to  all  1b  claimed,  and  certainly 
none  proven.  S^rarytlilng  Is  separate^  save 
oBdy  ttiat  tbe  right  to  sue  is  founded  upon  a 
a>ntract  which  happene  to  be  tm  one  and  the 
same  sheet  of  paper.  Two  or  more  persons 
having  sepambe  causes-  of  aetloa  against  the 
same  defendant,  though  arising  out  of  tlie 
same  transaction,  cannot  anite^  Nor  can  sev- 
ecal  plaintiffs  In  one  complaint  demand  several 
distinct  matters  of  relief,  nor  can  they  enforce 
joint  and  aq^rate  dunands  against  Uie  same 
defendants.  Tate  t.  BaUroad  Ca,  10  Ind.  174; 
Dnreln  v.  Pontlons,  34  Kan.  363,  8  Fac  42& 
We  have  fialled  to  find  any  warrant  in  Hie 
adjudged  cases  for  a  Joinder  of  plain  tiffs  un- 
der snob  cirenmstances.  We  tJier^bre  tUnk 
the  demurrer  should  have  been  sustained. 

The  next  objection  urged  Is  that  at  the 
trial  of  this  cause  tbere  was  no  legal  evidence 
adduced  showing  that  the  proof  of  loss,  in  sub- 
stantial compliance  with  the  terms  of  tbe  pol- 
icy, had  been  submitted  to  the  oonqnny  prim* 
to  the  commeneement  of  this  action.  In  onler 
to  recover  In  this  action  it  was  neeeasaty 
for  the  plaintiff  ta  show  two  tilings:  Fiiet, 
that  the  proofs  of  loss-  were  made  In  tmbstan- 
tial  compliance  with  the  terms  ot  the  poUcy; 
second,  or  show  a  waiver  of  these  conditions. 
In  this  action  there  was  no  waiver  pleaded, 
nor  in  any  manner  claimed.  The  all^tloB 
as  to  proofa  of  loss  having  been  made  is 
equivalent  to  an  aUegadon  that  they  were 
made  In  compliance  with  the  terms  at  tbe  pol- 
icy. But  tMB  is  not  snfflclent  It  must  be 
avored  and  proven  that  tbe  proofs  of  loss 
were  furnished  within  the  time  required  by 
the  terms  of  tbe  poUey,  or  that  the  couditlonB 
requiring  said  proote  liad  been  waived  by  tbe 
company.  And  If,  at  the  trial,  there  Is  a  total 
failure  to  prove  either  that  tbe  proofs  were 
made  or  waived,  it  Is  the  duty  of  the  trial 
court  to  sustain  a  demurrer  to  the  evidence, 
and  dismiss  the  case.  Insurance  Co.  t.  Boss, 
48  Kan.  228,  29  Pac.  46B.  And,  as  was  said 
by  the  court  In  tliat  caae,  "It:  seems  Idle  to 
cite  authorities  upon  this  proposition."  We 
think  tbe  point  well  taken.  It  is  true,  some 
evidence  was  offered  and  admitted  over  the 
objection  of  the  defendant  as  to  a  p^>er  being 
made  out  and  mailed  to  the  company.  Th^ 
did  not  offer  any  copy,  nor  attempt  to  show 
that  they  had  the  original  or  a  certified  copy, 
and  that  it  had  been  lost  or  destroyed,  and 
that  they  had  made  any  search  for  It  There 
was  some  testimony  as  to  a  search  being 
made,  but  tliat  was  In  reference  to  a  "return 
registry  card."  In  fact  there  was  no  excuse 
offered  for  tbe  nonprodnctlon  of  the  origlna], 
but  It  was  clearly  shown  that,  whatever  the 
paper  was  that  was  made  out  and  sent  to  the 
company,  It  was  In  the  company's  possesslou. 
Before  secondary  evidence  of  a  vrrltlng  can  be 
received,  a  party  must,  In  general,  show  the 
loss  or  destruction  of  the  ori^nal,  or  that  he 
has  used  reasonable  efforts,  and  tbe  meaus 
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whldi  were  ate— Mb  to  Mm,  to  find  flie  -writ- 
Ing,  OT  to  procure  Iti  pndnetloB;  and  If  tt  sih 
peara  to  be  In  tbe  basds  of  the  adverae  party, 
notice  to  prodace  the  original  was  neccocnry 
In  (ffder  to  lay  a  Coandatlan  for  tbe  Intiodiic- 
tfon  of  aeoondarr  ertdeiic&  1  GreoiL  EM. 
H  506-660;  Boberls  t.  Dixon.  00  Kan.  438, 
31Pac.  1063.  Sectkm  888  of  the  Cod©  noTidoi 
for  aneh  notloek  but  ao  sndi  steps  were  taken. 
Nor  waa  there  any  meh  prcllmlmry  proof  as 
warranted  the  IntrodnctloD  of  oral  crvldaice 
as  to  tbe  proote  of  loss.  But,  aside  from  tUs, 
adndtdng  that  all  the  tasUmony  introduced 
vfion  the  point  waa  l^al.  It  did  iiot  piore  tiiat 
tbe  ^ms  of  tbe  P0U17  had  been  oomidled 
with.  What  waa  thla  paper  claimed  to  have 
been  made  oot  and  forwarded  ?  The  testinumy 
of  W.  T.  and  MartlHi  B.  Belford  Is  that  "tt 
waa  a  copy  of  the  book  In  which  baa  been 
entered  a  list  of  the  boosebold  goods  destroyed 
aod  daaiaged,  and  that  they  swore  to  It;  and 
this  we  sent  to  the  company  by  registered 
mair*;  and  this  Is  all  the  teatimotiy  offered 
at  to  the  proofs  of  kns.  Tbe  reqalrements  at 
tbe  policy  as  to  tbe  certlfleato  <it  a  magistrate 
were  never  cwipUed  with.  If  any  anch  was 
made^  tbe  record  is  silent  as  to  who  made  It. 
or  when  it  was  made,  and  we  arc  compelled 
to  bold  that  there  waa  not  only  bo  legal  eri* 
dence  of  any  pxoofB  of  loss  in  nibatantial  oom- 
pliance  with  the  terns  of  the  policy  made  and 
submitted  to  the  company  before  commence- 
Bient  of  the  action,  btrt  that  there  la  a  total 
failore  of  iHoof  upon  tlils  point,  and  that  the 
court  should  have  soetatned  tbe  demurer  to 
Uie  erideDce.  The  plaintlffB'  case  depended 
opon  the  proofs  of  Ion  being  made,  and  unless 
tbey  were  made  no  right  ot  action  bad  ac- 
crued to  tb^.  The  judgment  in  this  case 
will  therefore  be  reversed,  and  cause  nmand- 
«d  for  tnrtbw  proceedings. 

CIiARK.  J,  cencmrs.  GARVEB,  J.,  did  not 
lit,  baring  been  of  comael  in  tbe  case. 


BRADLiST.  WBSBLER  A  CO.  et  aL  T. 
HARWI  et  al.> 

<Cinirt  of  Appeals  af  Kuuas,  Northern  Dq^art* 
mmt.  W.  D.    Not.  19, 1885.) 

Jdbisdiotiov  of  DaPENVAin^ Bmor  o*  Paa- 

TIODt  BriPUtATIOlI. 

1.  Jarifldifrtion  over  the  person  of  tbe  de- 
ffcdant  most  and  can  onl7  be  acquired  either  by 

issaaoce  of  and  service  of  proceBs  In  one 
of  the  ways  pointed  ovt  by  tbe  statute,  or  by  a 
voluntary  appearance  In  court. 

2.  An  appearance  is  a  proceeding  in  conrt, 
and  moat  1>e  entered  of  record,  and,  where  ea- 
tfred  in  a  canse,  it  mnert  conatitDte  a  part  9i 
tbe  record  of  tlM  preceediags  in  It. 

3.  An  agie«Dent  signed  bf  defendanta,  16 
days  prior  to  the  filing  of  tbe  petition,  as  fol* 
Iowa:  "We  hereby  conaent  that  this  case  may 
be  tried  in  Norton  eoanty  district  court,  and  ac- 
eordinsly  enter  our  appearance  in  this  csie  in 
Mid  Koftou  county  dismct  court,  and  waive  the 
isBoance  of  eummonB," — and  which  Is  filed  with 
die  oetltlon  In  tbe  action,  is  a  mere  agreement 
satered  into  by  tbesB,  whidi  cannot  dispense 

aBehearing  denied. 


with  the  isBosnee  and  scrrles  of  proccse,  and 
ia  not  snch  a  Tolnntaty  appeuanea  aa  la  contem- 
plated by  the  statute. 
(Syllabus  bf  tbe  Court) 

Brror  from  district  conrt*  Nertaa  aooDty; 
G.  Webb  Bertram,  Judge. 

Action  by  H.  J.  Harwl  and  BL  &  Laiik 
against  Bradley,  Wheeler  &  Co.,  a  corpora- 
tion, H.  A.  Coffin,  Jr.,  and  W.  R.  HIU. 
PlalntUGi  had  JndgmeDt,  and  defendants 
bring  error.  Bermed. 

W.  B.  Ham  and  L.  H.  Wilder,  fbr  plalntiflk 
tn  error.  H.  J.  Harwl,  fin-  defendants  In  er<> 
ror. 

OILEBSON,  P.  J.  This  was  an  action 
brouglit  in  ttie  district  court  of  Norton  county, 
Kan.,  by  Harwl  and  Lank,  as  plalntlfle, 
against  Bradl^,  Wbetier  &  C!o.  and  H.  A. 
Coffin.  Jr.,  and  W.  R.  Hill,  as  defendants,  for 
the  recovery  of  damages  npon  certain  bonds 
given  in  an  attachment  action  by  Bradley, 
Wheeler  &  Co.,  as  principal,  and  Coffin  and 
Hill,  as  sureties.  Defendants  made  special 
appearance  (by  motion),  contesting  the  Jurla- 
dlction  of  tbe  court,  whicta  waa  overruled, 
trial  bad,  and  Judgment  r«idered  In  favor  of 
plalntUBi:  D^endants  bring  case  here  for 
review. 

The  principal  ground  tqwn  whicb  the  re- 
view is  asked  for  is  that  tbe  court  below  i>os- 
seseed  no  power  to  render  the  Judgment  It 
did,  or  any  Judgment  In  thla  action,  as  it 
never  acquired  any  Jm^sdlctlos  of  tbe  persons 
of  the  defendants.  Tbe  record  disclosee  that 
"on  the  etb  day  of  April,  1891,  when  tbe 
plaintiffs  flied  tfarir  petition  In  said  action, 
[that  at  thla  time]  the  defendants  Coffin  and 
Hill  were  and  continued  to  be  nonresidents 
of  Norton  county,  and  residents  of  tbe  county 
of  Graham;  that  Bradley,  Wheeler  &  Ca 
was  a  corporation  resident  of  tbe  state  of 
Missouri;  that  no  summons  was  evo*  Issued 
or  service  attempted  by  publication,  and  tbe 
only  attempt  to  notify  tbe  defendants  was 
by  a  certain  Instrument  In  writing,  made 
some  sixteen  (16)  days  prior  to  tbe  flUng  of 
tbe  petition  (which  the  plaintlffls  claimed  waa 
a  waiver  of  process  and  an  appearance  to 
the  action),  ^r^z.: 

**  'HIU  City,  Graham  County,  Eans.  »-21- 
91.  In  tbe  case  of  Harwl  and  lank  vs. 
Bradley.  Wbeeter  Sc  Co.,  and  H.  A.  Coffin* 
Jr.,  and  W.  R.  HIU,  In  the  Norton  county  di»- 
trtct  court  We,  H.  A.  Coffin,  Junior,  and  W. 
R.  Hill,  hi  view  of  the  fact  that  the  Judge  of 
the  district  court  of  Graham  county,  Kansas^ 
Is  disqualified  to  sH  In  said  cause,  having 
been  of  coansel  bef(»re,  and  that  all  of  the  at- 
torneys In  said  county  having  been  interested 
In  said  cause,  or  the  transaction  out  of  which 
the  cause  of  action  arose,  and  aa  of  necessity 
this  case  would  be  transferred  to  an  adja- 
cent county  or  to  another  Judicial  district, 
therefmv.  In  order  to  avoid  expense,  we 
hereby  consent  that  this  cause  shall  be  tried 
In  tbe  Norton  county  district  court,  and  ac- 
cordingly enter  oar  appearance  In  this  cause 
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in  said  Norton  ooon^  district  comt,  and 
waive  the  laanance  of  Bonunons,  reflerrlng  the 
right  to  answer  on  or  before  May  iBt,  1891, 
without  prejudice  to  a  trial  at  the  May  term 
of  said  court;  and  It  is  accordingly  stipulat- 
ed that  said  pUilntUDB,  Harwl  ft  Lank,  shall 
file  their  reply  on  or  before  the  10th  day  of 
May,  1891.  H.  O.  Ooffln,  Jr. 

'Hanrl  &  Lank,  PlahitlfEB.* " 
It  becomes  necessary  to  Inqulro  whethw 
the  defoidants  were  In  court  at  the  time 
Judgment  was  rendered  against  th^.  The 
real  question  is,  did  this  agreement  altered 
into  amount  to  an  appearance  in  the  action? 
If  It  did  not,  thoe  was  no  legal  notice  of 
the  action.  If  sush  an  agreement  did  not 
confer  Jorisdlction  over  the  persons  of  the  de- 
fendants, then  thB  court  acquired  and  pos- 
sessed no  JnrlBdlctl<m.  Our  Code  iworides 
for  the  iOBtltution  of  suits  In  the  district 
courts  of  this  states  and  the  countlea  in 
which  the  aame  ahaU  be  brought,  tIs.:  Sec- 
tion S3  appllea  to  foreign  corporatlona,  and 
the  countlea  in  which  they  may  be  aued. 
Section  S5:  Brery  other  action  must  be 
brought  in  the  county  In  which  the  defend* 
ant  or  eome  one  at  the  defradants  reaides  or 
may  be  amnmoned.  Section  67:  A  drll  ac- 
tion may  be  commenced  in  a  court  of  record 
Iry  flUng  In  the  office  of  the  clerk  of  the  prop- 
er court  a  petition,  and  causing  a  snmmona  to 
be  iBsoed  thereon.  Section  68:  That  sum- 
DUHiB  shall  be  Issued  by  the  cl^  under  the 
seal  of  the  court,  directed  to  the  sheriff  of  the 
county,  and  command  him  to  notify  the  de- 
fendant of  the  action  commenced,  the  par^ 
ties  thereto,  and  the  court  where  pending. 
Section  64:  The  serrice  shall  be  by  deliver^ 
lug  a  copy  of  the  summons  to  the  defendant 
personally,  or  by  leaving  one  at  his  usual 
place  of  residence,  at  any  time  befwe  the  t» 
turn  day.  Section  67:  An  acknowledgment 
on  the  back  of  the  anmmona,  or  the  T<duntary 
appearance  of  a  defendant,  is  equivalent  to 
serrice. 

We  believe  it  has  been  universally  held 
that  the  method  prescribed  by  statute  for 
the  service  of  process  is  exclnaive  ot  any 
otiier  method  of  aerrice.  Tlila  la  unqnea- 
tionably  the  rule  In  Kaneaa.  Railway  Oo. 
V.  FUUbury,  29  Kan.  406.  The  filing  of  the 
complaint  and  the  Issuance  of  the  summons 
do  not  confer  Jurisdiction  over  the  person 
of  the  defendant.  Jurisdiction  over  the  per- 
son of  the  defendant  must  and  can  only  be 
acquired  either  the  lasnance  and  service 
of  process  in  one  of  the  methods  pointed 
out  by  the  statute  or  by  voluntary  appear- 
ance. A  court  can  obtain  Jurisdiction  of  a 
person  for  the  purpose  of  rendering  Judg- 
ment against  him  only  by  the  service  of 
process  upon  him  (actually  or  oonatrucUvdy) 
or  a  voluntary  appearance  In  the  case. 
Cbambm  V.  Manufacturing  Co.,  16  Kan. 
270.  It  must  be  borne  in  mind  tliat  this 
agreemmt  was  made  some  16  di^a  before 
the  commencement  of  this  action.  An  ap- 


pearance,  according  to  tiie  ancittot  practice, 
appears  to  be  a  proceeding  In  term  time,and 
that  theory,  we  think,  still  exists  In  legal 
contemplation.  It  is  settied  law  that  a  v<A- 
nntary  appearance  cures  all  defects  in  the 
loocess,  and  that  Ihere  can  be  no  appear 
once  unless  of  record.  There  must  be  some 
fomu^  entry  or  plea  or  motion  or  official  act  to 
constitute  an  appearance,  and  this  should  be  of 
record  and  tried  by  the  record.   Shirks  v.  Ha- 
gar,  S  Blackt  224;  Gassady  v.  Bdd,  4  Kadf. 
178;  Oanon  v.  The  Talma,  8  Ind.  194;  Scott  t. 
Hull,  14  Ind.  136;  Boblnaon  v.  Board,  37  Ind. 
8S6;  McCotmlck  v.  Bank,  63  Ind.  466^  And 
in  Railway  Gou  v.  FlUsbmy,  supra,  Mr.  Jus* 
tice  Brewer  says:  "And  before  it  [tiie  de- 
fendant] can  be  adjudged  in  default,  and 
aabjeet  to  Judgment  upon  defiiult,  the  rec- 
ord must  ofDrmatively  show  tha^  in  some 
of  the  ways  named  in  the  atatutie,  aerrice 
has  been  made  upon  it."  We  tain  then, 
that  in  this  atate  an  appearance  Is  a  pro- 
ceeding In  court,  and  must  be  entered  of 
record;  and,  where  entwed  In  a  cause,  It 
must  constitute  a  part  of  the  record  of  the 
proceedings  in  it  Tested  by  these  rules, 
we  are  unable  to  perc^ve  how  It  Is  poaslble 
for  UB  to  hold  that  the  agreement  entered 
into  by  the  appellanta,  constituted  an  ap- 
pearance In  the  court  below.   We  would 
wllllniE^  so  hold  if  we  felt  autboriKd  to 
do  ao,  but  we  cajmot  Whatever  that  agree- 
ment may  purport  to  b^  or  may  In  good 
faith  have  Intended  to  be,  it  does  not  hi 
our  opinion,  conatitute  an  '^pitearance." 
within  the  meaning  of  the  statute  autiwrfz- 
Ing  a  defendant  to  appear  voluntarily  to 
an  action  without  procesa  bdng  aerved  op- 
on  him.  63  Ind.,  auiwa.  It  is  apinrent,  up- 
(m  first  view,  that  no  such  proceeding  la 
warranted  by  the  common  law,  hor  is  It 
within  the  statutory  provision  bi  force  In 
this  state.  None  of  the  requirements  of  the 
statute  appear  to  have  been  observed  or 
comiOIed  with,  for,  as  we  have  before  re- 
marked, no  writ  was  ever  issued,  and  the 
appearance  made  by  tiie  defendant!  was  to 
contest  the  validity  of  this  very  agreement 
by  which  the  court  asaumea  Jurisdiction. 
The  proceeding,  therefore,  was  not  author- 
ised by  law,  nor  were  the  plalntilTs  in  er- 
ror under  any'  legal  obligation  to  appear, 
because  they  had  not  been  required  so  to 
do  in  any  manner  prescribed  by  law;  and. 
if  they  had  fiilled  toappear.thelrfaUurecouId 
not  be  regarded  aa  auch  a  default  as  author^ 
Ised  the  court  to  give,  or  Jnatifled  it  In  glr- 
ing,  Judgment  againat  them.  Such  an  agree- 
ment as  tiie  one  purporting  to  have  been 
signed  by  some  of  the  defendants  In  tbls 
case  Is  nothing  more  than  a  simple  agree- 
ment. Clary  v.  Morehouse,  3  Ark.  26L.  And 
;  it  could  not  be  regarded  by  the  court  for 
any  purpose,  nor  could  it  In  any  manner 
subject  the  defendanto  to  the  same  legal 
consequence  as  If  they  had  fftiled  to  ap- 
pear in  the  action  upon  the  service  of  a 
valid  writ,  because  the  law  does  not  regard 
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such  acta  or  agreements  of  the  parties  to 
a  suit,  not  made  In  the  presence  of  the  court 
or  entered  of  record,  as  possessing  In  tbem- 
■elTes  sncb  absolnte  Terity  as  the  ofltclal 
acta  of  fba  accredited  offloer  ot  flie  court 
wbose  dnty  It  la  to  «ecate  and  retnm  pro- 
cess, so  far  as  regards  the  tnitb  of  the 
fkcta  ther^  stated;  and  thereupon,  as  well 
as  upon  the  reasons  of  public  policy,  the 
legal  conaeqncnces  of  not  appearing  in  obedi- 
ence to  the  mandate  of  a  valid  writ  requlo 
Ing  ui  abearance  l^ially  executed  by  the 
proper  alOixr  on  the  partlea  whose  appear- 
ance Is  required  are  esventtally  dUterent 
from  ttoee  attached  to  a  like  fUlnre  to  ap- 
pear in  pursuance  to  the  terms  of  an  agree- 
ment entered  Into  and  signed,  as  In  this 
caae,  tagr  the  paitlea  so  undertaking  to  ap- 
pear. In  the  former  the  legal  consequence 
is  tbat  judgment  may  be  given  upon  such 
defitnlt  against  tbe  parties  so  bound  to  ap- 
pear; In  the  latter,  the  failure  to  perform 
an  agreement.  If  valid,  may  subject  the  par- 
ties so  undertaking  to  a  new  action  upon 
the  agreement,  but  the  court  ia  not  there- 
by warranted  in  proceeding  to  adjudicate 
the  case  or  to  prononnce  any  judgment  up- 
on the  rlghte  of  the  defoidants,  bnt  the  ad- 
judication must  in  such  case  remain  sus- 
pended until  the  defendants  are  legally 
served  with  some  valid  process  requiring 
their  appearance  In  court  to  answer  to  the 
action,  or  they,  by  some  action  done  in  court, 
rolnntarlly  appear  and  make  themselves 
parties  to  tbe  proceedings.  8  Ark.  261,  su- 
pra. And  this  doctrine,  we  find,  baa  been 
enunciated  by  tbe  supreme  courts  of  sev- 
eral of  the  states.  Thus,  in  NelU  v.  Baker, 
28  Tex.  840.  the  f<dlowing  Instmment  was 
relied  upon  aa  a  waiver  of  process  and  ac- 
ceptance of  service:  **I,  3.  N.  Baker,  ad- 
mlnlstratOT,  having  Instituted  suit  on  a  note 
given  by  A  M.  NeiU.  W.  M.  Ruse,  and  W. 
A.  Beed  for  ¥900.00,  dated  March  6th.  1800, 
now,  I,  said  Nelll,  hereby  acknowledge 
service  of  said  suit,  and  waive  all  pro- 
cess, this  8tb  April,  1860.  [Signed]  A  Nelll.** 
Tbe  court  held  tbat  this  could  not  be  taken 
as  a  waiver  of  process  or  acceptance  at 
service  in  this  suit,  because  first,  it  eleariy 
imports  that  the  suit  to  which  It  relates 
had  already  been  Instituted  at  Its  date, 
whereas  the  suit  bad  not  been  Instituted 
□ntil  two  days  afterwards.  And  in  Clary 
V.  Morehouse,  8  Ark.  201,  an  Indmement  In 
writing  upon  a  declaration  signed  by  the 
defendants,  In  which  they  state  tbat  they 
acknowledge  service  and  waive  the  neces- 
sity of  any  process  In  the  case,  Is  a  mere 
agreemmt  ratered  into  them,  which  can- 
not dispense  with  swvice  of  process,  and 
will  not  authorize  a  judgment  by  default 
The  statutes  of  Arkansas  governing  com- 
mencement  of  an  action  and  appearance 
by  partlea  are  very  almllar  to  those  of  Kan- 
sas. In  HcCormlck  v.  Bank,  63  Ind.  466: 
"Jarladlcti<Hi  of  the  pemon  of  tlie  defend- 
ant in  a  civil  action  can  only  be  acquired 


by  issuing  of  summons  and  the  swvlce 
thereof  In  <me  of  the  modes  provided  by 
statute,  or  by  his  voluntary  appearance  In 
court  In  person  or  1^  attorney,  and  submis- 
sion to  the  authority  of  the  court.  An  ap- 
pearance Is  a  proceeding  In  court,  and  must 
constitute  a  part  of  the  record  of  the  cause 
In  which  it  is  entered."  Indorsed  upon  the 
back  of  the  complaint  In  this  action,  which 
was  one  of  ordinary  adversary  character, 
filed  In  term,  ms  the  following,  signed  by 
the  defcndanta  In  vacation:  "We  hereby  en- 
ter an  appearance  to  tbe  foregoing  action, 
and  waive  tbe  Issuance  and  service  ot  pro- 
cess." Held,  tbat  this  did  not  amount  to  an 
appearance  of  said  defendanta.  The' stat- 
utes of  Indiana  are  identical  with  those  of 
Kansas,  as  set  out  in  this  action.  Tbe  last- 
clted  case  was  twice  befttre  tbe  supreme 
court  of  Indiana,  and  was  very  carefully 
and  fully  considered.  From  what  we  have 
already  said,  we  are  constrained  to  hold 
that  there  was  no  appearance  by  the  defend- 
ants In  any  form  recognized  by  ta.w.  Tbe 
court,  therefore,  had  no  jurlsdlctiai  to  ren- 
der any  judgment  against  any  of  tlie  de- 
fendanta herein.  Bnt  It  Is  Insisted  that, 
while  the  agreement  u  ta«dn  set  out  may 
not  technically  constitute  an  appearance, 
still  tbe  applicant  Is  estopited  1^  tbe  terms 
of  the  agreement  from  setting  up  In  this  ac- 
tion tbat  It  was  not  an  appearance.  We 
do  not  concur  In  tbat  view  of  tbe  case. 
Whether  the  agreement  could  have  been 
made  to  have  any  legal  effect  whatever  as 
between  the  parUes.  or  In  any  otb»  way, 
we  need  not  and  do  not  Inquire;  We  have 
only  to  deal  with  the  agreement  as  a  jurls- 
dlctlonal  question  affecting  a  public  tribunal, 
and  not  as  It  may  affect  the  printe  rlghta 
of  the  parties  or  any  merely  private  inters 
est  It  Is  not  a  case,  we  think.  In  which  the 
doctrine  of  estoppel  can  in  any  manner  heap- 
piled  so  as  to  sflecta  question  of  jurisdiction 
In  tbe  court  below.  WewIU  merelyadd  that, 
as  Br^^y,  Wheeler  &  Co.  were  not  par^ 
ties  to  this  agreement,  it  could  not  In  any 
poadble  way  affect  them,*even  if  we  bad 
held  that  sncb  an  agreement  constituted  an 
aroeaiance.  Tbe  Judgmrait  will  thwefore 
be  reversed,  and  cause  remanded,  with  In- 
structions tbat  the  motion  of  defendanta 
contesting  tbe  jurlsdictioa  bs  sustained.  All 
tbe  judges  cmcurrlng. 


UNIOK  PAa  RY.  00.  v.  BDDT. 
(Court  of  Appeals  of  Kanssa,  Northern  Depart- 
ment, W.  D.    Nov.  U,  1885.) 

FiasS  Sst  BT  IiOCOHOnVEB— CONTBlBUTOaT  Nbo- 

LIOKSCB. 

In  an  action  brought  under  para^aph  1321, 
Gen.  St.  1889.  tbe  defendant  is  only  released 
from  liability  on  acconnt  of  the  negligence  of 
the  plaintiff  when  there  exists  a  real  proximate 
causal  connection  between  the  plaintilfB  negli- 
gent act  and  the  injary  complained  of.  Hence, 
where  the  jury  &Dd  specially  that  Ihe  plaintiff 
was  uegligent  in  not  taking  any  precaution  to 
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protect  hU  property  from  buraraiona  hj  prairie 
&res.  but  also  find  tbnt  mich  negliseoce  did  not 
contribute  to  the  settiD^  oat  of  tHe  fire  which 
caused  the  injury,  or  to  the  damages  which  re- 
sulted therefrom,  a  judgment  In  favor  of  the 
plaintiff  upon  such  special  fiodinra,  and  a  gea- 
eral  Terdict  In  favor  of  the  plaiatifE,  will  not  be 
disturbed. 
(SyUabus  by  the  Court) 

Error  from  district  court,  BnsseU  county; 
William  G.  Eastland,  Judg& 

Action  b7  Joseph  H.  Eddy  against  the 
Union  Pacl0c  Ballway  Company.  Judgment 
for  plaintiff.  Defendant  brings  oror.  Af- 
firmed. 

A.  L.  WUllanw,  N.  H.  Lomnla,  and  R.  W. 
Blalr»  for  idalntifl  In  enor.  Sutton  &  Dat 
llson  and  O.  W.  Holland,  for  defendant  In 
error. 

GLARE,  J.  Tbla  la  an  action  brooght  m- 
der  paragraph  1321  of  the  General  Statctea  at 
1889.  In  tibe  dl«trtet  court  of  Rioa^  comir 
ty,  by  Joeepb  H.  Bddy  against  tlie  Union 
Pacific  Railway  Company,  to  recover  dam- 
ages alleged  to  hare  been  by  hbn  sustained 
through  the  negUgenee  of  the  railway  com- 
pany In  permitting  fire  to  escape  from  one 
of  its  engines,  -whercAiy  certain  personal 
property  belcmging  to  ttie  plaintiff  was 
burned  and  destroyed.  The  railway  com- 
pany answered  by  general  denial,  and  also 
alleged  that  wbaterer  damages  were  sus- 
tained by  the  plalntlfF  were  caused  by  and 
through  his  own  fault  and  negligence.  The 
jury  returned  a  general  verdict  in  faror  of 
the  plaintiff  below,  assessing  his  damages  at 
$598,  together  with  an  attorney  fee  of  ¥100. 
They  also  made  special  findings  of  flact  In 
answer  to  special  questions  submitted  by 
the  parties  to  the  action.  The  def«idaat 
moved  to  vacate  and  set  aside  the  general 
verdict,  and  for  a  Judgment  in  Its  favor 
upon  the  ^>eclal  findings  of  fact,  and  also 
for  a  new  trial,  which  motions  were  sever- 
ally ovormled  by  the  court,  and  a  Judgment 
was  rendered  in  conformity  with  the  gener- 
al verdict  of  the  Jury.  The  railroad  com- 
pany  has  brougttt  the  case  to  this  court  on 
«  certified  tmnscrtpt  of  the  record  which 
does  not  cnotaln  any  of  the  evidence  intro- 
duced upon  the  trial,  and  assigns  as  error 
tile  action  of  the  court  In  overruling  Its  mo- 
tion for  Judgnmnt  on  the  special  findings  of 
the  Jury,  overruling  Its  motion  for  a  new 
trial,  and  rendering  Judgment  in  favor  of 
tbe  plaintiff  instead  of  the  defendant 

The  principal  contention  is  that  tbe  spe- 
cial findings  are  Inconsistent  with  each  other 
as  well  as  with  the  general  verdict.  The  find- 
ings of  fact  which  are  material  In  order  to 
present  the  alleged  errors  are  the  following, 
in  answer  to  special  auestlons  submitted  by 
the  plaintiff:  "(1)  Was  the  plaintiff  guilty  of 
any  negligence  which  contributed  to  the  set- 
ting out  of  the  fire  or  to  tbe  damage  of 
the  plahitur?"  "No."  "(2)  Was  the  right 
of  way  of  the  defendant,  at  the  place  vrhexe 
the  fire  started,  clear  of  dry  and  dead  grass, 


liable  to  be  Ignited  1^  ^arks  or  dnders  from 
defendant's  engine?"  "No."  **(3)  Did  tbe 
fire  which  Injured  the  idaintiff  orlginnte  on 
dfifMdanfs  right  of  wayr*  "According  to 
the  testimony  in  thin  caas^  ve  believe  it 
did."  "(4)  Did  the  defendant  caneleesly  and 
n^ligent^  allow  dead  and  dry  grass  to  ac- 
cumulate on  its  right  ot  way,  liable  to  be 
Ignited  by  sparks  and  lenders- from  ite  en- 
gine?" "Yes."  "(6)  Had  tbe  dtfendanl 
kept  its  right  of  way  clear  of  dead  and  dry 
and  eombuBtible  grass  and  weeds,  would  the 
flrs  that  destroyed  plalntlfirs  property  have 
been  started?"  "No."  "(8)  Was  ttke  fiie 
which  burnt  plaintllTs  property  set  by  a 
locfHuottve  b^g  managed  and  <qpenited  by 
the  defendant?"  "Tes."  And  tbe  foBowins, 
In.  answer  to  certain  special  questions  snb- 
mttted  by  the  defendant:  "(16)  If  Joseph  H. 
Bddy  had  surrounded  his  staidcs  witb  fire- 
guards, or  taken  any  other  precaution  within 
his  power  to  prevent  the  incursions  of  prai- 
rie flrev  would  mx3i  precautionB  have  leas- 
flned  the.  risk  of  incursion  by  prairie  fire?" 
"Tea."  "(17)  IHd  the  plaintifT,  Joseph  H. 
Eddy,  on  or  prior  to  the  28th  day  ot  July. 
1890,  take  any  st^  or  make  use  of  any 
means  to  protect  his  wheat  sbuAa  or  other 
property  from  Incursions  by  prairie  flms  bj 
plowing  or  otherwise?"  "Yes."  "(IS)  If 
you  answer  the  preceding  question  In  the  af- 
firmative, state  what  steps  he  took  to  pro- 
tect his  stacks  or  other  property  from  dam- 
age by  prairie  fir&"  "He  plowed  a  few 
furrows."  "(Ifl)  Was  not  the  country  sur- 
rounding these  wheat  stacks  of  plaintiff,  and 
between  there  and  the  p<tot  wfara«  tbe  fire 
originated,  an  open,  level  country,  unob- 
structed by  trees,  hedges,  or  rocks?"  ''Tea.** 
"(20)  Was  plaintiff  negligent  in  not  taking 
any  precautions  to  protect  bis  property  from 
Incursions  from  prairie  fires?"  "Yes."  There 
Is  nothing  In  the  records  Indicating  the 
iwoiimlty  of  the  property  destroyed  to  de- 
fendant's railroad,  except  the  answer  to  the 
nineteenth  Interrogatory,  and  the  allegatioD 
in  the  petition  that,  "by  means  of  a  continu- 
ous body  of  dry  grass  and  oth^  combusti- 
ble material,  the  fire  was  communicated  to 
the  i^alntiff's  premises,  without  any  fault 
on  his  part"  The  railroad  company  con- 
tends that  the  special  findings  of  the  Jury 
clearly  indicate  that,  altbou^  Mr.  Eddy 
plowed  a  few  furrows  around  his  property, 
yet  that  was  not  a  sufficient  protection,  and 
that  he  was  negligent  in  not  taking  a  prop- 
er  precaution  to  protect  his  property  from 
prairie  fires,  and  that  the  court  should  have 
sustained  tbe  defendant's  motion  tat  Judg- 
m«it  on  the  special  findings  of  tbe  Jury,  or 
should  have  sastalned  defendant's  motion  for 
a  new  trial  because  of  tbe  alleged  tncouFist- 
ency  between  the  answers  to  the  first  and 
twentieth  interrogatories.  We  cannot,  how- 
ever, agree  with  counsri  fn  this  contention. 
True,  that  tbe  Jury  found  that  the  plaintiff 
was  negligent  In  not  taking  any  precautions 
to  protect  his  propvty  tnan  incursions  from 
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prairie  fires;  bat  fliey  also  found  tbat  this 
u^ligence  of  the  plaintiff  did  not  contribute 
to  either  Uie  setting  out  of  the  fire  or  to  tbe 
damaffes  which  the  plain tlCf  sustained  by 
reason  of  the  negUgenoe  of  tbe  defendsnt. 
The  deftndant  is  only  r^eosed  from  liabil- 
ity when  the  negllgenee  of  the  idalntlff  con- 
tributes to  produce  the  loss  as  a  proilmato 
oai^,  and  not  as  a  remote  cause  or  condl- 
tioii.  It  naa  been  well  said  that:  **In  order 
to  avail  the  defendant  anything,  tbwe  nuist 
be  not  only  negligence  on  the  part  of  the 
plaintiff,  but  contributory  negligence,  and 
real  proximate  canaal  connection  between 
the  plaintiff's  negligent  act  and  tbe  Injury, 
or  it  is  no  defense  to  tbe  action."  In  other 
wonte,  the  remote  ne^lgence  of  tbe  plain- 
tiff will  not  protect  the  defendant  who,  by 
proximate  negl^nce,  has  done  him  an  in- 
Jury.  Beach,  C<HitrIb.  Neg.  ft  10,  11;  Wbart. 
Contrib.  Neg.  |9  S2S-3S3;  Savage  t.  Insui^ 
ance  Co.,  86  N.  Y.  665;  Norris  t.  Litchfield. 
35  N.  H.  271;  Ballway  Co.  t.  Fire  Aas'n, 
65  Ark.  178,  16  8.  W.  -43;  Railway  Co.  v. 
Houts,  12  Kan.  82B.  In  RaUway  Co.  v. 
Tubbs,  47  Kan.  630,  oar  enpreme  court  held 
that  in  an  action  unda  paragraph  1321,  Gen. 
St.  1889,  tbe  plabattff  te  not  chargeable  with 
contribntory  negligence  for  a  mere  failure 
to  take  precaution  against  the  negligence  of 
the  defendant,  and  the  covrt,  speaking 
through  Ore^  O.,  said:  "A  mere  finding  of 
the  Jury  that  the  plaintiff  did  nothing  to  pro- 
tect bis  land  would  not  make  him  gnllt?  of 
contributory  negligence."  In  Kellogg  v. 
RaUway  Go.  26  WU.  228,  It  Is  said  that: 
"Negligence  of  the  plaintiff  In  such  cases 
which  precludes  a  recovery  is  where.  In  tbe 
presence  of  a  teen  dang«*  (as  where  the 
fire  has  been  set),  be  omits  to  do  what 
pmdaice  requires  to  be  done  under  tbe  cir- 
cumstances for  the  protection  of  his  prop- 
erty, or  does  some  set  Inconsistent  with  its 
preservation.  Where  the  danger  14  not  seen, 
but  anticipated  merely,  or  dependent  on  fu- 
ture events  (such  as  the  future  continuance 
of  defendant's  negligence),  plaintiff  Is  not 
bound  to  guard  against  It  by  refraining  from 
his  osnal  course  (being  otherwise  a  prudent 
one)  in  the  management  of  bis  property  and 
business."  See.  also,  RaUread  Co.  v.  Hen- 
drlckaon,  80  Po.  St.  182;  Railway  Co.  v. 
Hotbam,  22  Kan.  41;  Railroad  Co.  v.  Chase, 
11  Kan,  47.  We  are  of  the  opinion  that  the 
plaintiff  in  error  has  no  cause  of  complaint 
as  to  the  rulings  of  the  court  which  are  as- 
rtgned  as  errors,  and  tbe  judgment  of  the 
district  court  will  be  afflrmed. 


JORDAN  V.  70HNS0N. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.    Nov.  9.  1805.) 

Baruvn — Dsmast> — Etidbncb— Inbtbuotions— 

BPECIU.  VeHDICT — ESTOPPBI- 

l.Tbe  ^st  of  the  action  of  replevin  being 
the  wrongfiu  detention.  If  a  person  rifhtfttlly 
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comes  Into  tbe  poesesrion  of  personal  property  of 
which  he  \»  not  tbe  ownw  Us  posBSsslon  is  not 
wrongful  nntil  a  demand  is  made  woo  bim  for  a 
return  of  it:  bat  If  a  person  comes  into  the  pos- 
aesaion  of  the  personal  property  of  another  by 
his  own  wrong,  and  witaont  the  consent  of  and 
asainat  the  wish  of  the  owner,  he  la  wnaigfnlly 
in  Dosaession  of  the  lanperty,  and  no  demand  Is 
necessary. 

2.  In  an  action  In  replevin,  where  the  point 
Id  isStM  is  the  owaerahip  of  wheat,  It  is  error  to 
nermit  tbe  introduction  of  teatimony  as  to  tbe 
means  by  which  the  plaintiff  procured  the  judg- 
ment uDon  which  the  sheriff's  deed  was  based 
under  whidi  be  bolda  title  to  the  land  upon  which 
the  wheat  was  raiaed.  The  tltie  to  the  land  is 
not  in  dispute.  Hie  action  of  replevin  Is  to  de> 
termine  only  the  right  of  powe salon  of  penonat 
property. 

3.  Instructiona  to  the  jury  that  they  would 
be  jnatified  in  finding  against  the  plaintiff  npon 
such  testimony  is  clearly  erroneous  and  i>rejudi- 
dal. 

4.  'Either  party  has  a  right  to  prepare  and 
ask  the  court  to  submit  questions  In  writing  to 
the  jury,  and,  if  they  are  material,  and  relate  to 
Bome  of  the  facta  woich  the  jury  must  determine 
In  arririDfr  at  their  verdict,  the  court  must  submit 
them  to  the  jury,  and  insist  open  clear  and  nn- 
evasive  answers  thereto. 

5.  By  executing  a  redelivery  bond  in  a  re- 
plevin action,  and  procuring  a  return  of  tbe  prop- 
erty thereunder,  tbe  defendant  la  estopped  from 
denying  his  possession  of  the  pteperiy  at  the  com- 
mencement of  the  action* 

(Syllabus  by  the  Court) 

Brror  from  district  court,  Oowley  county; 
M.  O.  Troup,  Judse. 

Action  of  reiderln  by  James  Jmdan  against 
Sampson  Johnson.  Defmdant  had  judg- 
ment, and  plaintiff  brings  error.  Reversed. 

Baton,  Pollock  &  Love  and  S.  D.  Pryor,  for 
plaintiff  In  error.  McDermott  ft  Johnson, 
for  defendant  in  error. 

DBNNISON,  J.  This  Is  an  action  In  re- 
plevin, brought  In  the  district  court  of  Cow- 
ley county,  Kan.,  by  James  Jordan,  as  plain- 
tiff, against  Sampson  Johnson,  defendant, 
to  recover  the  possession  of  about  270  bush- 
els of  wheat,  which  was  the  landlord's  share 
of  the  wheat  grown  upon  certain  land  in 
said  connty.  Said  Jordan  claimed,  by  vir- 
tue of  a  sheriff's  deed  executed  and  delivered 
to  him  by  the  sheriff  of  said  Cowley  county 
on  September  26, 1889,  to  be  the  owner  of  the 
land  upon  which  the  wheat  was  grown,  and 
therefore  entitled  to  the  landlord's  share  of 
tbe  wheat.  Sampson  Johnson  claimed  to  be 
the  owner  of  the  wheat  by  virtue  of  the  fact 
that  he  was  the  former  owner  of  the  land, 
and  that  on  or  about  July  1,  1889,  he  rented 
said  land  to  the  tenant  who  raised  the  wheat, 
and  that  Jordan  had  agreed  with  him  that, 
tf  he  would  let  the  home  place  sell,  he  should 
have  as  long  time  as  be  wanted  to  redeem 
the  place,  and  stay  there.  The  evidence  Is 
undisputed  tbat  Sampson  Johnson  was  the 
owner  of  the  land  tintH  he  lost  It  by  the 
foreclosure  proceedings,  and  that  he  resided 
on  the  premises  until  the  4th  day  of  March, 
1890,  when  he  removed  to  another  place,  six 
or  seven  miles  distant  It  Is  also  undisputed 
that  be  leased  the  land  to  the  tenant  about 
the  iBt  day  of  July,  1889;  also  that  Jordan 

Digitized  by  Google 


416 


FAOIFIC  REPORTER,  Vol.  42. 


(Kan. 


became  Uie  owner  of  ttw  land  by  aherUTa 
deea  on  B^tember  26,  1880;  also  tbat  the 
tenant  sowed  tbe  wheat  abont  Norembn, 
1889,  and  after  flie  ezecntion  and  d^rery  of 
the  aaid  dieriCTB  deed.  Judgment  waa  ren- 
dered for  tbe  defendant  In  the  oonrt  bdow, 
and  tbe  plalntiflF,  Jamea  Jordan,  brlnga  the 
case  here  for  review,  and  alleges  Ksvea  as- 
signments of  error.  An  examlnattoh  of  the 
record  in  this  case  dlsclosea  an  abundance  of 
prejudicial  error  upon  which  this  caae  must 
be  reversed,  and  a  new  trial  must  be  had, 
and  In  deciding  this  case  only  thoee  points 
will  be  considered  which  will  probably  arise 
In  said  new  trial. 

The  plahitiff  In  error  claims  that  the  trial 
court  erred  In  holding  that  any  demand  was 
necessary  before  tSae  bringing  of  tUs  action 
under  the  facts  as  shown  by  this  record. 
There  is  a  conflict  of  testimony  In  this  case 
as  to  whoi  the  action  was  brought  The 
sberUTa  return  of  the  summons  serred  In 
this  case  shorn  that  the  summons  was  re- 
ceived by  hhn  at  9  o*clo<ilE  a.  m.  on  July  11, 
1889.  It  was  claimed  by  the  plaintiff  that 
this  Indorsement  was  erroneous,  and  that  It 
should  have  been  9  o'clodc  p.  m.;  and  after 
the  trial  was  had  ta  ttdB  case  he  made  a  mo- 
tion that  the  sheriff  be  allowed  to  correct  hla 
return  to  correepond  with  the  facts,  mds 
motion  was  overruled  by  the  court,  and  we 
thhik  wrongfully  sa  Ttie  return  ahould  cer- 
tainly apeak  the  truth,  and  U  the  sheriff  was 
satisfied  that  he  did  not  do  so  he  should  have 
been  permitted  to  correct  hla  return  so  that 
It  would  apeak  the  truth.  The  evidence  fm> 
ther  shows  tbaX  while  this  wheat  was  in 
Ahock,  and  also  after  a  portion  thereof  was 
threshed,  Sampson  Johnson  claimed  this 
wheat  as  hla  own,  and  denied  Jordan's  own- 
ership or  right  of  poaaeaalon  to  any  of  it, 
and  said  that  It  was  his,  and  that  he  would 
take  It,  unless  stoi^ied  by  an  officer,  and  that 
be  b^m  hauling  tiie  wheat  away  abont  3 
o'clock  In  the  aftOTUoon  of  July  11, 1890^  and 
at  the  time  tbe  summons  was  served  npon 
him  be  had  hauled  away  60^  bushes  of  said 
wheat  All  the  evidence  In  this  case— even 
that  of  the  defendant  himself-^  to  the  riCect 
that  he  dahned  Oiat  he  owned  the  wheat, 
and  If  he  believed  he  owned  the  wheat  It  IS 
clear  that,  it  a  demand  had  been  made  upon 
him  for  it,  he  would  have  refused  to  give  It 
up.  "Where  a  defendant  In  a  replevin  action 
places  his  defoise  npon  title  In  himself,  and 
the  light  of  poBseaslon  hicldent  thereto,  and 
does  not  rely  on  want  of  demand  by  the 
owner,  and  It  appears  that  the  demand  would 
have  been  vain  and  unavailing  If  made,  no 
proof  of  demand  and  refusal  la  required." 
Raper  v.  Harrison,  37  Kan.  213,  1^  Pac.  219. 
We  fail  to  aee  iqwn  what  principle  of  law  a 
demand  would  be  necessary  In  this  case. 
The  giat  of  the  actl<m  in  replevtai  la  tbe 
wrongful  detention.  If  tbe  wheat  belonged 
to  Jordan,  waa  raised  upon  his  land,  of  which 
Johnson  waa  not  In  possefision,  and  Johnson 
came  and  unlawfully  and  arbitrarily  took  the 


Wheat,  he  certidnly  was  In  tbe  wrongful  pos- 
sesion <tf  It  It,  ask  tbe  ctmttuy,  JoIibsod 
was  the  owner  of  tbe  wheat,  he  waa  entitled 
to  the  possession  of  It,  and  he  ooald  defeat 
this  action  because  he  was  the  owner  of  It, 
and  would  not  have  to  rely  npon  the  failure 
of  Jordan  to  make  a  demand  upon  him  for 
It  The  gist  of  the  action  of  replevin  being 
the  wrongftd  detention,  we  apprehend  that 
If  a  person  rightfully  comes  Into  poasooslon 
of  persraial  propwty  of  which  he  bs  not  the 
owner,  his  possession  Is  not  wrongful  until 
a  demand  Is  made  vpoa  him  tor  a  return  of 
It;  but  that.  If  a  poaon  comes  into  tbe  pos- 
seaalon  of  the  pmaonal  proper^  of  another 
by  his  own  wrong,  and  without  tbe  consult 
of  and  against  the  wish  of  the  owner,  he  Is 
wrongfully  in  pooBesslon  of  the  proper^,  and 
no  demand  la  neceasary.  &i  this  caae  the 
court  gave  the  following  taurtmctton:  "A  de- 
mand Is  prerequldte  to  an  action  of  r^levln. 
This  demand  must  be  made  before  the  com- 
moicaDaent  of  the  action,  and  no  mere  atate- 
ment  of  the  defmdant  that  he  Intended  to 
take  poBseasion  of  the  ^t^ierty,  made  after 
the  commencement  of  tbe  action,  wlU  excuse 
the  plahitiff  from  making  the  demand."  TtOa 
Instruction  was  erroneous,  and  prejudicial  to 
the  rights  of  the  plaintiff. 

During  the  trial  of  this  case  the  court,  over 
the  objection  of  the  plaintiff,  permitted  the  de- 
fendant to  testify  to  transactions  and  conver 
sations  had  between  this  plaintiff  and  def aid- 
ant about  the  matters  that  led  up  to  the  pro- 
curing of  the  Bheriff*a  deed  by  wUch  thia 
plahitiff  held  title  to  the  land.  The  defendant 
waa  permitted  to  testify  that  there  waa  about 
19,500  In  mortgagee  against  the  farm;  that  a 
ptntlon  of  them  had  been  renewed  by  otha 
mortgages;  and  that  Jordan  bad  kept  both 
the  original  mortgages  and  tbe  roiewal  mort- 
gages, and  fwedosed  all  of  them;  and  that 
he  only  owed,  all  tcdd,  between  9^000  and  $4,- 
400;  and  that  Jtadtn  had  decdved  lUm,  and 
had  Judgments  rendered  against  him  for  tbe 
$9,500;  and  tbat  he  had  bou^  tbe  place  In  tot 
9100,  and  still  held  a  Judgment  over  him  for 
about  90.600;  tbat  Jcardan  Jiad  agreed  to  boy 
In  tbe  land,  and  deed  It  back  to  blm;  that  be 
would  let  him  have  as  long  time  as  he  wanted 
to  redeem  tbe  place  in.  and  stay  tbae.  He 
waa  also  permitted  to  testify  that  J(»dan  bad 
robbed  him  at  everything  he  bad  got;  done  it 
by  dec^vlng  htm;  told  him  there  was  only 
one  place  to  be  sold;  and  much  other  testi- 
mony along  the  same  line.  Upon  an  examina- 
tion of  the  record,  it  would  be  clear  to  a  nonrfce 
that  this  testimony  was  highly  prejudldal  to 
the  plaintiff,  and  that  It  greatly  Influenced  die 
jury,  and  In  fttct  Influenced  the  Judge  himself. 
The  question  to  have  been  decided  In  this  case 
waa  who  owned  the  wheat,  and  not  who  own- 
ed the  loud.  Tbe  title  to  the  land  was  not  In 
question.  Tbe  evidence  admitted  mlgbt  have 
been  proper  under  a  motion  to  resist  conirma- 
tlon  of  a  sale,  or  upon  a  suit  to  set  aside  tbe 
deed,  but  certainly  not  In  deciding  the  title  to 
tills  wheat  Along  this  same  line  the  court 
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saTe  the  jniy  the  following  Instruction  as  the 
law  for  them  to  follow  In  arriving  at  their  ver- 
dict In  this  case:  *Tht!  plaintiff  claims  that  he 
Is  the  lawfol  owner  of  this  wheat  at  the  time 
of  the  commencement  of  this  action,  because 
that,  prior  to  the  sowing  of  this  wheat,  and 
prior  to  Its  harvesting,  that  be  became  the 
owner  of  the  land  upon  which  It  grew  b;  vir- 
tue of  a  certain  sheritTs  deed,  based  upon  pro- 
ceedings had  in  this  court  If  you  should  be 
saUafied  by  a  preponderance  of  the  evidence 
that  the  plaintiff  did  In  a  lawful  way.  and  with- 
out any  unlawful,  wrong,  or  deceitful  practice 
on  his  part,  in  good  faith  buy  this  land  at 
the  time  when  the  proof  shows  he  did  buy  It, 
and  be  afterwards  obtained  this  sheriff's  deed, 
then  be  would  be  the  lawful  owner  of  this 
wheat  The  defendant  claims  that  notwith- 
standing the  fact  that  this  plaintiff  did  buy 
this  land  in  these  proceedings,  still  that  he  Is 
not  the  lawful  owner  of  this  wheat,  because— 
First  that  the  plaintUI  wrongfully  and  unlaw- 
fully and  deceitfully  misled  him  in  these  pro- 
ceedings, and  that  by  reason  of  the  wrong  and 
decdt  upon  him  he  obtained  that  dierlff 's  deed 
at  an  earlier  time  than  he  otherwise  would 
have  don^  and  therefore  he  oughtn't  to  be 
beard  to  say  now  that  be  Is  the  lawful  owner 
of  the  wheat;  and.  second,  the  defendant 
daima  that  at  the  time  and  during  the  progress 
ot  tiisBe  inoceedings,  that  this  plaintiff  made 
an  agreement  with  him  that  If  he  would  pei^ 
mit  certain  things  to  be  done  In  that  suit  with- 
out defense,  that  he  would  permit  the  defend- 
ant to  bold  possession  of  these  premises  as 
Img  as  he  wanted,  upon  certain  condlttoia, 
and  that  by  reason  of  that  agreement  be  be- 
came the  tenant  of  Jordan,  and  that  be  Is 
therefore  entitled  to  this  wheat  crop.  If  you 
aie  satisfied  by  a  preponderance  of  the  evi- 
dence that  Jordan  did  practice  any  deceit  or 
deception  or  fraud  of  any  kind  In  and  about 
that  matter,  then  he  ought  not  to  have  the 
fruits  of  that  litigation  at  alL  Whenever  a 
man  wrongfully  Invokes  the  process  of  this 
court,  and  obtains  any  Judgment  or  other  thing 
by  any  deceit  or  fraud,  be,  as  a  punishment  fw 
that  deceit  and  fraud,  ought  not  to  be  heard  to 
say  that  he  has  afterwards  profited  by  a  pro- 
cess of  this  nature.  In  other  words,  if  the  law 
flnda  a  man  doing  a  wrong,  deceitful,  fraudu* 
lent,  at  dirty  thing,  the  law  leaves  blm  where 
be  la,  and  wont  aid  htm  In  any  misfortune  he 
gets  into  uDdw  that  scheme.  In  this  case.  If 
you  bdtere  be  ptactked  fraud  and  deception 
upon  JolixHon,  you  would  be  Justified  in  re- 
turning a  Tcxdlct  against  blm  in  this  case  for 
tbMt  reason  aSona.  So,  also,  if  you  believe 
from  ft  proMmderance  of  tbe  evidence  that 
Joadan  agreed.  In  cmalderatlon  nf  the  fiict 
Oat  Jobnson  wouldn't  main  a  defense  In  that 
salt  and  pennitted  Um  to  carry  on  these  pro- 
ceedings to  bis  own  advantager-asteed  to 
permit  Johnson  to  ronaln  in  possession  of 
that  plMe,-'tben  he  wonM  be  entitled  to  the 
possession  of  this  wheat  crop.  His  agreement 
to  reftaln  from  a  defense  In  that  suit  would 
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be  sufficient  consideration  to  uphold  the  prom- 
ise on  the  part  of  Jordan  tiiat  he  would  per- 
mit him  to  remain  In  possession  of  these  prem- 
ises there,  and  harvest  this  crop."  We  think 
no  comment  on  these  instructions  Is  neces- 
sary, for  tbe  reasons  above  stated,  and  for 
the  further  reason  that  the  uncontradicted  evi- 
dence In  this  case  is  that  Johnson  moved  off 
from  this  land  on  the  4th  day  of  March.  1890, 
and  that  Jordan  tried  to  get  him  to  stay  on 
the  land,  and  work  the  land  as  his  tenant  and 
he  refused  to  do  so. 

The  court  below  committed  error  In  refus- 
ing to  submit  special  questions  asked  for  by 
the  plaintiff.  The  special  question  No.  6  ask- 
ed fOT  by  the  plaintiff  was  as  follows:  "(0) 
Was  there  any  contract  between  the  plaintiff 
and  defendant  Sampson  Johnson,  giving  said 
Johns(»i  any  interest  In  the  premises  upon 
which  the  wheat  In  question  was  raised,  after 
the  sheriff's  sale  to  plaintiff?"  which  was  an- 
swered, "Yes."  Question  No.  7  which  was 
asked  for  by  tbe  plaintiff  and  refused  by  tiie 
court  reads  as  follows:  "(7)  If  the  Jury  an- 
ewer  the  last  above  question  In  the  afflrm- 
atlve,  they  will  here  state  fully  what  said 
contract  was.  and  when  made."  "Question  & 
If  tbe  Jury  anaww  question  6  In  the  affirm- 
ative, they  will  state  what  consideration  de- 
fendant paid  plaintiff  for  the  same,  If  any." 
Questions  12,  IS,  and  14  asked  tor  by  tbe  plain- 
tiff and  refused  by  the  court  are  as  follows: 
"(12)  What  right  K  any.  bad  the  defendant 
Johnson,  to  one-third  of  the  wheat  grown  up- 
on the  land  conveyed  to  plaintiff  by  sherlfTs 
deed  Introduced  In  evidence  in  this  cause,  har- 
vested upon  said  land  In  the  summer  of  1890? 
(13)  If  the  Jury  find  from  the  evidence  that 
Sampscm  Johnson,  the  defendant  on  the  11th 
or  12th  of  July,  1890,  was  entitled  to  tbe  pos- 
session of  236^1  bushels  of  wheat  In  contro- 
versy In  this  case,  they  will  here  state  why 
he  was  so  entitied  to  said  wheat.  (14)  Was 
there  any  agreement  in  writing  between  plain- 
tiff and  defendant  concerning  said  land  after 
sale  of  same  to  plaintiff?"  These  questiwis 
were  material,  and  are  questions  which  the 
Jury  must  have  determined  in  arriving  at  their 
verdict  and  the  plaintiff  bad  a  right  to  have 
them  answered,  and  the  court  has  no  dis- 
cretion to  refuse  to  give  them. 

The  court  also  erred  In  refusing  to  return 
Ibe  Jury,  and  Instruct  them  to  answer  more 
definite  and  specifically  questiona  4  and  S. 
Question  No.  4  is  as  follows:  "(4)  Was  the 
wheat  In  question  raised  on  the  premises  own- 
ed by  the  plaintiff?  Answer.  Yes,  If  it  was 
not  obtained  by  fraud."  It  Is  not  clear  wheth- 
er they  stipulate  as  to  the  wheat  being  ob- 
tained by  fraud,  and  If  It  was  obtained  by 
firaud.  It  was  not  raised  on  the  premises, 
or  whether  they  mean  U  the  premises  were 
not  obtained  by  fraud.  The  titie  to  the  prem- 
ises was  not  the  question  to  be  determined 
In  this  action,  and  It  was  tbe  duty  of  the 
Jury  to  return  a  definite  answer  to  tUs  ques- 
tion. Question  No.  6  reads  as  ftdlows:  "What 
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lBt«Kst  <M  defendant,  Jolnwoii,  have  la  flie  | 
pmnlaes  oa  wbleh  tb»  wheat  wM  mlaed  aft- 
er tbe  execution  and  dellTery  of  tlie  abefUTB 
deed  offered  In  evidence  In  this  cause}  An- 
swer. Possesiriion."  The  Jnry  also,  to  qvwstloD 
Na  6  sulnnftted  by  tbe  defendant,  wbich  was 
as  foUowa:  "(5)  Did  tbe  d^endaat,  Johnwm, 
have  the  pow<>8BiOD  oi  the  wheat  at  the  tine 
tbe  plaintiff  commraced  tills  action?"  anawer, 
"Xo."  It  Is  a  little  difficult  to  nnderstand  Imw 
the  defendant  ootdd  have  uMaseasion  of  tbe 
premises  npcm  which  the  wbeat  vas  ElUaad 
and  was  located  and  not  bav«  posBosslon  of 
the  wheat.  Tbe  tesUmonr  of  tbe  defendant, 
Johnson,  himself  was  that  be  moved  off  from 
SBld  place  on  Uie  4th  day  of  Mardi,  1680,  and 
tbe  plaintiff  clearly  had  a  right  to  know  what 
the  Jury  meant  by  answering  inteirogatocy 
No.  5  submitted  by  the  plaintiff,  saying  Uiat 
hia  Interest  In  the  iwemlaes  wss  possemion. 

The  question  waa  nUsed  In  this  case  ttiat 
Jobnson  did  not  have  possessiw  of  the  wheat 
at  tbe  time  tbe  suit  was  iKoncbt  This  ques- 
tion is  eUnUnated  from  tbla  case  by  tbe  fact 
that  be  gave  a  Fedeiivery  bond,  and  tba  wbeat 
was  returned  to  blm  by  tbe  sheriff.  By  this  be 
is  estopped  (Fom  denying  poases^n  at  tbe 
comni^boement  of  tbe  action.  Tbe  statutes 
provide  that.  If  an  ondertaklug  is  aecuted 
to  tbe  plaintiff  "to  tbe  effect  that  tbe  defend- 
ant will  deliver  tbe  property  tb  tbe  plaintiff  U 
such  delivery  be  adjudged,  and  will  pay  all 
costs  and  damages  awarded  against  him,  tbe 
sheriff  wUl  return  tbe  propoty  to  tbe  defend- 
ant" Tbe  defendant  cannot  be  permitted  to 
l^ve  an  uud^taklng  for  the  return  of  pro^ 
erty,  and  thereby  have  it  returned  to  him  by 
tbe  sheriff,  and  then  be  beard  to  say  that  tbe 
jfKperty  was  not  in  bis  possession  at  the 
oommene^nent  of  tbe  sctlon. 

Because  of  the  numerous  and  manifest  «r- 
rwB  committed  at  the  trial  of  this  case  In  the 
court  below,  the  Judgment  of  tbe  district  oourt 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trial.  Ail  tbe  Judges  concnrrl^ 


MABSHAUi  et  al.  v.  FARMBRET  BANE  OF 
FRESNO.    (No.  1S,44&)' 

(Snpreme  Goert  of  California.    Nov.  25.  1M6.) 

PimoHAtB  or  L&NDB— KoTios  OF  Tfiun. 

Under  Pol.  Code,  f  3519,  requiring  the 
rpgiater  to  prepare  a  patent  on  surrender  of  tbe 
certificate  of  purchase  by  tiie  penKm  entitled  to 
it.  and  to  certify  to  the  governor  that  tbe  party 
nam<Kl  in  tlie  prepared  patent  is  entitled  to  it. 
a  purchaser  from  one  to  whom  a  patent  ia  iasued 
absolutely  on  such  a  certificate  of  the  register  is 
not  chargeable  with  notice  that  tbe  certificate  of 
purchase  had  been  tranaferred  to  the  patentee 
niml;  aa  an  attorney. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court*  Freano  conn^; 

J.  li.  Webb,  Judse. 

Action  by  Kebekah  Marshall  and  others 
against  tbe  Farmers'  Bank  of  Fresno.  Jodg- 

s  Rehearing  crnntcd. 


I  aent  for  plaisitiiei.  Defendant  am>ealB.  Be- 
rersed. 

W.  D.  Tapper,  for  appellant  James  H. 
Bndd,  Nnttier  A  De  Vrtea,  and  F.  H.  Short, 
fer  reepond«ttB. 

BRTTT,  a  PtatatiVe  seek  In  this  action 
to  have  the  defendant  declared  the  trustee 
for  theoB  of  tke  tttte  te  certain  land  situate 
tn  the  county  of  Fresno,  and  to  compel  cm- 
▼eyance  llMreef.  PlatntMrs  are  tbe  heirs  at 
law  of  one  T^sbuh  Marshall,  wbo  died  Octo- 
ber 2S.  1882.  On  June  18. 1«(K,  said  Thomas 
Marshall  made  SEqiHcattOB  fu  tbe  state  laod 
office  to  pSKhase  tbe  land  In  qnestMn,  tbe 
same  being  tbe  east  half  of  a  certain  six- 
teenth seetlOB.  His  applioitlon  vnu  approv- 
ed Hay  ID,  ixm,  mad  a  certlflcate  «f  purcluse 
was  iasued  to  him  on  Jnly  «,  1869.  These 
preceedlngs  wei«  vuSar  tbe  act  tbeu  is 
force  (St  1987-68,  p.  GOT),  providing  for  tbe 
sale  of  lands  htt&a^og  to  tbe  state  liar 
stiall  mads  a  quttda/lm  deed  of  the  land, 
bearing  daitc  January  S.  1868,  to  one  B.  F. 
Langf  ord,  which  tht  -court  finds  was  delivcp 
ed  February  9,  1869.  This  deed  purported 
to  authorise  Langford  to  receive  a  certifi- 
cate of  purchase  or  patent  for  the  land  is 
his  own  name.  April  29,  188S,  langford  ex- 
ecuted a  deed  of  tbe  land  to  David  8.  Teny. 
<Hi  July  10,  1866,  tbe  state  commenced  an 
action  In  tbe  anpertor  court  of  Fresno  coun- 
ty to  awMift  esitd  cepttflcate,  as  pvovided  la 
sacttoD  8548,  Code,  for  nonpaymnit  of 
Intwest  m  tbe  deterred  instanment  of  pur 
chase  money.  Thomas  Marshall  was  the 
sole  dtfendant  named  in  that  action.  Pub- 
lication was  made  of  tbe  snrnmons,  and  od 
Oecember  28,  1886,  Judgment  was  entered 
declaring  said  certificate  of  purchase  nuR 
and  void,  and  that  all  persons  claiming  un- 
der Marshall  weve  barred  ef  all  ngbt  in  the 
oertldcnte  and  In  the  land  after  the  flUng  of 
a  oertlfled  copy  of  the  Judgaaent  with  tbe  reg- 
ister (tf  tbe  state  land  f>fflce,  and  a  like  notice 
vpitb  the  recorder  of  Fresno  county.  Such 
copies  were  filed  accordingly  within  20  days 
after  the  entry  of  the  judgment  PoL  Code, 
I  3560.  B^ore  tlie  expiration  of  a  year  from 
tbe  entry  af  the  Jndgnwnt,  said  Terry  uiade 
to  tbe  county  treasurer  the  payments  nec- 
essary for  redemption  therefrom,  as  permit- 
ted by  tbe  act  of  Marob  7,  ISai  (St  1881,  p. 
65),  and  also  paid  the  balanoe  of  principal 
and  Interest  then  due  tbie  state  for  the  laud. 
He  then  bad  possession  of  tbe  «eitifioate  of 
purchase,  and  in  January,  1888,  he  surrende^ 
ed  the  same  to  the  register,  and  tbereupos 
received  a  patent  for  the  land,  dated  Jannarr 
24,  1888,  signed  by  tbe  governor,  and  other- 
wise attested  as  required  by  law.  The  pat- 
ent recited  a  certlflcabe  of  tbe  register,  to  be 
presently  noticed,  and  by  its  terms  the  land 
vras  granted  to  Terry  and  bis  helm  and  aa- 
slgns  forever.  In  Marob.  1888,  Terry  exUb- 
ited  tbe  patent  to  the  defendant  bank,  and,  I 
tQMMk  bis  title  BO  evidenced,  obtained  a  loss 

Digitized  by  Google  : 


ot^UijU^  ke«naoilng  *  aamtenaa  m  the 
land  and  BMne  other  .punala  te  uenre  poy- 
ment  Af  "tfaa  Im.  flhixfdlcd.  ••ni  the  nm- 
cr  was  .not  Depald  ito  the  ihaBk.  Jt  bnHi^ 
Its  .acOni  it  ftnadMB  aiM  iiiartgss*k 
oMMl&Bd  Jnd^uat  lor  that  .parfoa^  maA 
canaad.thBflanA'tolK'aald  bj  ate  -rtMrtft  ivw- 
aoant  -to  mth  jndcnwid.  3i  became  the 
poKhaaer  -at  .tha  aal^  «Bd  -on  Atneoary 
Iflftt  at  MOiliiad  flw  abiaUrB  deed  of  the 
kad. 

There  mo  tcatfmonr  nt  the  trial— no con- 
tndleted,  m  tCnr  aa  -we  dloeowv-diBt  Twag 
lard  had  ywHBtwi  of  the  land  fpora  the 
tine  4tf  the  aivmaliof  tiie  hicatlaa  antu  tha 
dealk  -at  Danx  loMlnr  ft  to  "ahecr  man." 
The  ooKt  held,  ixmmt,  lhact  the  dead  to 
langdordt  Mb?  mratod  b^toae  J&uBbaU*« 
i^UflafloB  vaa  ajqmved,  -waa  Ineffectnal  to 
pasa  oar  lutMost  Id  Ito  tfcnner,  that  the 
MtflBfear  nMoak  the  .lav  HiiliiifwiiMiiatIr 
hfdOtag  tint  It  did;  and  intOaK  fmaii.  tiiat 
MandBriU  d^Uraad  the  ceiUBcatB  oC  vu^ 
efeue  -to  9kn7,  hot  bow  aude  lany  aaslgn- 
meat  ifiieBwa;  that  Teny  held  the  same  aa 
attoniBF  and  s^ait  tat  Man  hall  and  as  tnu- 
tBB  for  hla  helzs;  flut  iie  tandtdeutly  In- 
dnead  Hbn  mgbater  to  beUeve  Urn  to  be  the 
owaer  of  tte  weBflfteafe,  .and.ao  lobtafned  the 
patent  In  ourn  xdano,  and  held  the  title 
In  troat  for  pMnmHi;  -and  that  deCendant 
bad  kaeinrledse  <rf  Stm  taiollflB  -of  Imat  oecn- 
pleA      Ten7-Bt«be  tkmeaC  tta  taan-tojfataiL 

The  Jndgnaent  vsgalBod  datendont  to  JwercT 
the  lend  to  p»"'i»«H«i||, 

The  eiimninBrj  of  «be  iVfldeace  )to  jostuy 
the  conclnslon  of  Terry'B  tmsteeship  aeoin 
doobtfdl.  4mt  we  need  not  coatBdne -aat  «aes- 
tlon.  There  la  ndttnv  flndlnc  aUogadon, 
aor-piBoCot  tte  thn^  etammahi— aa,  <ir  pnT- 
pooe  of  the  deUvor  of  tin  oBottAeato  hr 
Marshall  to  Tany,  aad  It  ia  obTtooa  that,  If 
Tony  heM  the  tUle  la  traaC:at  all.  It  waa 
BO  bj  ImpUcatlDB  of  law  onl^;  aad  ao  Arnit 
00  BiKini  caa  psefodloe  'fhe  ^gOihi  ainda- 
enmbaanoar  or  pnnehawr  >«f  real  property 
for  value,  and  wttbont  notloe  of  Oie  trust. 
ClT.  Oode,  I  fiB6.  W«  are  nnable  to  find  In 
the  neord  an^  evtdeace  to  rapport  the  dnd- 
kicr  that  Aetendant  had  aoeh  noflea.  It  hi 
not  claimed,  tndeed,  that  the  defendant  baS 
actual  Jawa^edge  4tf  anf  lateBat  of  plahi- 
tffih  hi  tdn  hind,  hot  it  hi  aaid  that  snch 
knowledse  la  Inqpnted  to  it  beeanae  dt  the 
eaisteaeo  of  etoeuaiBtanoea  -which  ft  waa 
bound  to  kavtr.  The  patoat  lan  to  Terry 
alMKdntelT:  Bt  waa  the  hlgheat  erldenee  of 
tranaCer  Iron  the  atato  of  its  title,  and  was 
also  erldenee  that  all  the  steps  prescribed 
for  tts  Isanaace  had  been  properly  taken. 
Helnlea  w.  Hefllwon,  ST  GaL  301*  31  Pae.  888; 
Minter  t.  tSrommeMn,  IB  How.  87.  The  out- 
tifieate  of  pprebaae  waa  aaalgnablB.  Pet 


Ood«,  I  8515;  St  1867-68.  p.  D06.  Tlie  hiw 
made  it  the  of  the  rioter  to  piton* 
the  patent  *^pon  the  surrender  of  the  ee^ 
tlflcate  of  pnrchaae  by  the  person  mttfleS 
to  the  aame,"  and  to  certify  to  the  goTonF 
mcat  .that  fba  pacty  named  in  the  prepared 
patent  la  entitled  to  It  Pod.  Oode.  |  ^18l 
The  patent  rented  a  ewrOBiittte  eonformhiff 
to  aaid  jei^on  SSlfi;  atatioff  that  the  land 
bad  been  located  in  aocordanee  with  law, 
and  that  Terry  waa  «ntltled  to  vecetre  tho 
patent  -for  the  -Bamb  lliere  la  no  claim  tiiat 
the  patent  mlareclted  such  cerdflcate.  Cer- 
tahdy  on  Its  flKee  there  appeared  no  gxonnd 
to  suspect  that  the  register  had  mistakenly 
detemdned  that  Terry  waa  the  legaA  Ikolder 
of  the  cerUflcate  of  punAwse,  and  of  right 
entitled  to  the  patent  The  defendant  waa 
net  requtedt  aa  negards  the  'aUeged  Intmat 
of  pl^ntiflfB,  to  .peer  behind  the  patsct  t» 
Bee  whether  the  register  had  not  erred  or  been 
doped  when  he  made  that  -detenninatlan. 
Sdmee  fichnee,  28  Wta.  STiZ,  la  a  eaae  mnch- 
waembltaig  the  present  in  aeoena  important 
features.  The  record  of  the  Judgment  annul- 
ttng  the  certtflcato'of  purchase  gax^e  no  notice 
of  the  rights  of  pteln tiffs.  If,  as  IstContended 
by  respondents  ia  their  aoBonent  it  waa 
Toid  tm  want  of  jorlsdlcthm  in  the  court, 
owing  to  the  fact  of  lUraball^  death  long 
^lor  to  the  -commenoement  of  the  state's 
suit,  then,  since  a  void  judgment  la  hi  l^al 
^&et  no  Judgment  (I  Freem.  Jodgm.  117)*  tt 
oould  tanpart  no  ccmatracttre  notice;  but  if 
it  waa  Talld,  It  oposted  to  extinguish  tha 
rights  of  all  persona  claiming  under  Mar- 
shall, inclndhig  plaintiffs.  And.  if  defendant 
was  bound  to  know  further  -that  Terry  re> 
deemed  from  HtB  Judgment  here  again  the 
patent  waa  preswopt^e  evidence  that  he 
Imd  dona  ee  In  hla  own  rlSht  As  to  the 
Muther  matters  auggested,  that  defendant 
had  BOtlee  tiiat  the  land  was  sdiool  land^ 
aBd  that  patents  for  soch  land  could  only  be 
iBBBSil  npon  cettlflcalea  -of  pnrchaae.  from 
wBdeh  isflpandrats  eeem  to  draw  the  Infer- 
cace  tbatidedendant  should  haTO  known  who 
waa  owner  of  tbo  certlfleate,  it  may  be  alb- 
serred  that  dheoe  mean  no  more  than  that 
fbe  land  'naa  pddlc,  aad  satable  in  the  man- 
ner pnmided  %y  tewf— facta  Wldeh  oumot 
dnn-ge  defendant  wMt  notice  that  the  pat- 
ent Isaaed  fmndirienttr.  People  t.  Swift, 
M  ObL  17D.  ai  Pae:  1%.  ISbe  Judgnunt  and 
oDder  ^njing  defendantVi  mottoa  for  new 
trial  should  be  remaed. 

We  ooncnB  8IBA.11JJH,  a;  BBIXHBat  €t 

FEB  CURIAM.  For  the  reaaona  glren  b» 
tbe  fetegoliv  opinion  the  )ndgment  and  or- 
der denying  dellmdanfa  motion  for  bow  triak 
am  lerareed. 
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PEOPLBT.WONaOHONGSUBT.  (Cr.82js 
(Supreme  Oonit  of  OallftmUa.    Not.  19,  1886.) 

LaBOHTT  —  CreODHSTANTIAI.     BVIDBNOB  —  SVWWl- 

CIENOT. 

In  a  proaecntioD  for  larceny,  evidence  that 
defendant  was  in  a  situation  where  he  could  have 
taken  the  money  stolen;  that,  ataortl?  after  the 
roblierr,  he  claimed  that  he  had  been  robbed  of 
all  his  money,  and  also  some  clothing  which  he 
claimed  he  had  just  purchased;  that  ne  bad  not 
imrchased  the  clothing;  and  that  the  exact 
amount  stolen  was  found  on  his  person,— is  Buffi- 
cleut  to  sustain  a  conriction. 

Department  1.  Appeal  from  saperlor  court, 
olty  and  county  of  San  Francisco;  George 
H.  Bahra,  Judge. 

Wong  Ghong  Suey  was  convicted  of  lar- 
ceuy,  and  appeals.  Affirmed. 

Lyman  L  Mowry,  for  appellant.  Atty. 
Oen.  Fitzgerald,  for  the  People. 

VAN  FLEET,  J.  Defendant  appeals  from 
a  judgment  convicting  him  of  grand  larceny, 
and  an  order  denying  him  a  new  trial,  and 
makes  the  single  point  that  the  evidence  la 
Insufficient  to  sustain  the  verdict  We  were 
strongly  of  the  impression  at  the  oral  argu- 
ment that  the  contention  of  appellant  could 
not  be  sustained,  but  the  point  was  urged 
with  BO  much  earnestness  and  evident  sin- 
cerity on  the  part  of  counsel  In  the  correct- 
ness of  his  position  as  to  induce  at  our 
hands  a  further  careful  examination  and 
consideration  of  the  evidence  in  the  light  of 
the  criticisms  passed  upcm  It.  The  result  la 
only  to  confirm  our  Impressions  Into  convic- 
tion, and  to  satisfy  us  that  we  would  not  be 
waiTanted  In  disturbing  the  verdict 

The  specific  charge  was  the  taking  of  |60 
In  money  belonging  to  one  Hervey,  on  Oc- 
tober 26,  1804,  and  the  evidence  of  the  prose- 
cution tended  to  show  these  facts  In  sub- 
stance: Defendant  wns  a  domestic  In  the 
family  of  Hervey,  having  been  recently  em- 
ployed therein  as  cook.  His  sleeping  room 
was  in  the  basement  In  another  room  In 
the  basement  his  employer  had  a  safe,  In 
which  he  kept  valuable  papers,  and  at  times 
a  limited  sum  of  money,  for  corrent  bousa- 
hold  expenses.  On  this  occasion  It  contained 
$60  in  gold,  In  |20  pieces.  The  defendant 
had  opportunity  to  know  the  general  par^ 
poses  for  which  the  safe  was  kept,  and  bad 
access  to  the  room  wherein  It  stood.  On  the 
date  In  question,  between  7  and  8  o'clock  In 
the  evening,  Jnst  after  finishing  his  work  for 
the  day,  the  defendant  came  upstairs,  and 
announced  In  an  apparently  excited  manner 
that  he  had  lost  all  his  moaey,  every  cent 
he  had,  and  some  clothlr^;  that  his  room  bad 
been  entered,  and  $34  In  money,  a  pair  of 
new  trousers,  that  he  had  Just  got  the  day 
before,  and  an  overcoat  taken.  Upon  Imme- 
diate Investigation  by  Mr.  Herv^,  It  was 
discovered  that  the  safe  door  stood  open,  and 
that  the  $60  had  been  abstracted  from  the 
money  drawer,  but  that  nothing  else  In  the 
safe  had  been  in  any  way  disturbed,  nor  was 

>  Rehearing  denied* 


any  further  evidence  dlscovwed  bt  tb»  base- 
ment of  the  presence  of  an  Intruder.  The 
defendant's  room  was  In  order  and  undto- 
turbed,  except  that  defendant  claimed  tbat 
his  clothing  had  been  taken  from  the  wall, 
with  the  money,  which  he  claimed  bad  been 
left  ln*the  pocket  of  one  of  the  garments.  A 
small  window  stood  open  n»r  the  safe,  but 
the  blinds  were  closed,  and  a  heavy  layer  of 
dust  on  the  sill  was  wholly  undisturbed,  and 
there  was  nothing  to  Indicate  that  any  one 
had  passed  In  or  out  by  that  means.  The 
door  leading  out  of  the  basement  was  locked, 
and  defendant  had  the  key.  The  police  were 
at  once  called,  and  on  their  arrival  they  ac- 
cused defendant  of  the  theft,  and  searched 
his  person.  In  one  of  his  pockets  was  found 
his  pnrse,  containing  a  small  sum  of  money, 
but  In  a  small  fob  pocket  of  his  trousers 
were  discovered  three  $20  gold  pieces.  It 
appeared  that  Mr.  Hervey  had  had  occasion 
to  go  to  the  safe  for  some  money  that  after- 
noon about  2  o'doek.  and  was  of  the  Impres- 
sion that  he  had  neglected  to  turn  on  the 
combination  when  leaving  It  The  defend- 
ant was  at  the  time  In  the  basement,  and 
saw  bis  employer  go  to  the  safe.  It  was 
also  shown  that  when  Mr.  Hervey  went  to 
call  the  police,  he  told  the  defendant  to  wait 
until  they  came,  but  that  be  started  down 
town,  and  reluctantly  came  back  on  being  re- 
quested. At  this  time  he  had  on  an  overcoat 
but  whether  the  one  he  claimed  to  have  lost 
does  not  appear.  It  was  further  shown  tbat 
the  statement  of  defendant  about  buying  a 
new  pair  of  trousns  the  day  before  was  un- 
true. 

^e  theory  of  the  prosecution  was  that  de- 
fendant found  the  door  of  the  safe  unlocked, 
took  the  money,  and  then,  to  divert  suspicion 
from  himself,  made  up  the  story  of  having 
been  himself  robbed;  and  It  Is  perfectly  ob- 
vious that  If  the  Jury  believed  the  evidence 
of  the  prosecution.  It  was  sufficient  to  fus- 
tain  this  theory.  It  Is  true  the  evidence  la 
wholly  circumstantial,  and  that  the  evidence 
on  behalf  of  defendant  tended  to  account  fw 
tiie  money,  and  rebut  the  suspicious  clrcnm- 
Btances;  but  the  only  effect  of  this  was  to 
raise  a  conflict,  which  It  was  the  province  of 
tiie  jury  to  determine.  It  was  not  required 
that  the  prosecution  should  definitely  Iden- 
tify the  money  found  on  the  person  of  the 
defenOant  as  that  taken  from  the  safe.  It 
was  shown  to  be  the  same  In  amount,  and  In 
the  same  coin  and  denomination,  and  that 
defendant  was  in  a  situation  where  he  coald 
have  taken  It,  and  In  connection  with  the 
statements  of  defendant  that  he  bad  jnst 
been  robbed  of  all  his  money,  and  the  other 
circumstances  of  a  more  or  less  suspicious 
nature  appearing,  was  sufficient  evidence  to 
go  to  the  jury  upon  the  point  Its  sufficiency 
to  establish  the  fact  was  for  the  jury.  When 
there  is  any  evidence  legally  tending  to  sus- 
tain a  fact  the  question  whether  It  amounts 
to  proof  of  that  fact  Is  to  be  left  to  the  jury, 
and  their  finding  will  not  be  disturbed  by 
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this  conrt,  unless  the  evidence  preponderates 
80  creatly  against  the  verdict  as  to  make  It 
manifest  that  the  verdict  is  the  result  of  ,}as- 
sion  or  prejudice.  People  v.  Freeman,  92 
Cal.  359.  28  Pac,  261;  People  v.  Ah  Jake,  81 
Oal.  98,  27  Pac.  595;  People  v.  Estrada,  63 
Cal.  001.  This  case  does  not  disclose  such  a 
state  ot  facts;  and,  however  much  merit 
there  may  be  in  fact  in  appellant's  claim  of 
innocence,  the  verdict  of  the  jury  Is,  under 
the  drcamstances,  concluBive  upon  tu.  The 
jDdsment  and  order  are  affirmed. 

We  ooocor:  HARBISON,  J.;  GABOnTTB, 
J. 


TBUMAN  9t  al.  v.  BOARD  OF  SUF'RS  OF 
CITY  &  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.  F.  272.) 

^npreme  Court  vt  GalUomla.    Nor.  19;  1886.) 

HWBCaAL  CORPORATIOSS— POWSR  <W  1CA.TOB  TO 

Vno  BLssoLUTioNS  or  tu  Boabs  ov 

SUPEBViaOES. 

The  mayor  has  no  power  to  veto  the  action 
of  the  board  of  supervisors  of  the  dtr  of  San 
Frandseo  in  fixing  the  rate  of  taxation. 

In  bank- 
Petition  hy  J.  J.  Truman  and  others  against 
the  board  of  superviBors  of  the  city  and  conn- 
t7  ot  San  Francisco  for  a  writ  df,  mandamus. 
Denied,  and  proceedlugs  dismissed. 

Charles  Wesley  Reed  and  McKlnstry  &  Mc- 
Klnstzy,  for  petitlcmera.  H.  T.  CreaweU,  for 
respondents. 

PER  CURIAM.  Petition  for  writ  of  man- 
data  Assuming,  but  not  deciding,  that  this 
court  could  control  l^slatlve  action  of  the 
board  of  supervisors,  as  prayed  for  In  this 
proceeding,  the  writ  most  be  denied,  because 
imder  present  statutory  law  the  board  of  sn- 
penrisore  of  the  city  and  county  of  San  Fran* 
Cisco  have  the  power  to  fix  the  rate  of  taxa- 
tion, and  ttae  mayor  has  no  veto  of  their  ac- 
tion In  that  matter.  If  other  duties  ot  the 
court  permit,  reascms  for  this  conclusion  will 
be  more  ftdly  given  in  an  (pinion  to  be  hwe- 
atter  pr^red.  The  wilt  le  denied,  and  the 
proceeding-  dlamlBsed. 


THRESHBR  v.  GRBGORT  et  al.  (No. 
1&421.) 

^prane  Court  of  OaUfrrnia.    Nov.  6.  1896.) 

SiXM — Action  fob  Priob— Cosbtrdctioit  or  Cok- 
THACT— Pabol  Evidbh^ib— Examination 

OF  WirNBSSBS. 

1.  In  an  actioD  for  the  price  of  peaches  sold 
«m  a  contract  SxiUK  the  price  per  pound  for  each 
of  sevesral  nzeB  of  fruit  "per  box  packed,"  where 
no  method  of  measurement  is  provided,  evidence 
of  prior  n^^tiationB  between  the  parties,  out  of 
which  the  contract  grew,  is  admiflsible. 

2.  In  such  action,  where  defendant  contend- 
ed that  the  lite  and  weight  of  the  boxes  deter- 
nbied  the  size  and  weteht  of  the  fmlt,  an  ex* 
perienced  fruit  raiser  and  packer,  who  saw  plaia- 


tUTs  fruit  packed,  could  testify  that  peaches  could 
not  be  gradfcd  in  that  way,  as  they  were  packed 
in  "break  joints,"  by  placing  the  upper  layer  in 
the  space  between  the  fruit  in  the  lower  layer; 
and  he  could  also  testify  as  to  the  average  size 
of  plaintiff'a  fruit,  and  the  average  weight  of  the 
several  sizes  as  packed. 

3.  In  an  action  for  the  price  of  fruit  sold  on 
a  contract  which  merely  fixed  the  price  per  pound 
for  each  of  several  sizes  of  fruit  packed,  corre- 
spondence subsequent  to  tha  contract,  showing 
that  the  method  of  measuring  the  fruit  had  not 
been  agreed  on,  is  admisBlble  on  the  issue  as  to 
measurement. 

4.  Where,  In  sudi  a  case,  defendant  testifies 
that  the  contract  ivlth  plaintiff  is  his  usual  form 
of  contract,  be  may  be  asked  on  cross-examina- 
tion to  write  out  a  contract  in  his  usual  form, 
and  such  contract  may  he  put  in  evidence. 

6.  Where,  In  an  action  for  the  price  of  peach- 
es under  a  contract  fixing  the  price  according  to 
the  size  and  weight  of  the 'fruit,  there  is  a  dis- 
agreement as  to  the  method  of  meaauremeut, 
and  defendant  testifies  tliat  measuring  boards  like 
those  used  by  plaintiff  injured  the  fruit,  and  ren- 
dered it  unfit  for  shipping,  plaintiff  may,  in  re- 
buttal, testify  that  he  had  seen  defendant  and 
others  use  such  boards,  and  then  uae  the  fruit. 

CommiseionerB'  decision.  Departmat  1. 
Appeal  from  superior  court,  Sacramento  coun- 
ty; Matt  F.  Johnson.  Judge. 

Action  by  O.  W.  Thresher  against  Gregory 
Bros,  ft  Co.  toe  the  purchase  price  of  peaches. 
From  a  judgment  for  plaintiff,  and  an  order 
deDylng  a  new  trial,  defendanta  appeal  Af- 
firmed. 

JohnBon  &  Johnson,  for  appellanta.  ExHl 
Sl  Dunn,  for  resiKHident 

BBLCHBR.  a  The  pUintlfl  brought  this 
action  to  recover  the  sum  of  $376.65,  balance 
alleged  to  be  due  for  peaches  sold  and  deliv- 
ered by  him  to  defendants  in  1892,  and  also  to 
recover  the  further  sum  of  (332.95,  balance 
alleged  to  be  doe  for  peaches  sold  and  deliv- 
ered by  Qoorge  and  P.  B.  Thresher  to  de- 
fendants in  1802,  and  by  the  sellera  assigned 
to  plaintiff.  The  defendants,  by  their  an- 
swer, admit  the  purchase  of  the  peaches,  but 
aver  that  the  balance  remaining  due  and  un- 
paid to  plaintiff  for  bis  peaches  Is  only  $22.40, 
and  that  the  balance  remaining  due  and  un- 
paid to  plalntiCTs  assignors  for  their  peaches 
Is  only  $77.90,  and  they  off^  to  allow  Judg- 
ment to  be  taken  against  them  for  the  ag- 
gregate of  these  amounts.  The  case  was 
tried  by  the  court  without^a  jury,  and  the 
findings  were  that  for  the  peaches  purchased 
of  plaiutifiF  there  was  still  due  and  unpaid 
the  Bum  of  $174.86,  and  for  the  peaches  pur- 
chased of  plaintiff's  assignors  there  was  still 
due  and  unpaid  the  sum  of  $172.20,  and  that 
plaintiff  was  entitled  to  judgment  for  the  ag- 
gregate of  these  sums,  $347.06,  with  legal  In- 
terest thereon  from  September  30,  1892,  un- 
til the  rendition  of  the  judgment.  Judgment 
was  accordingly  so  entered,  from  which,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeal. 

The  contracts  between  the  parties  were  in 
writing.  Defendants  agreed  with  plaintiff 
to  pay  him  for  his  fruit  the  f<dlowlng  prices: 
"One  and  one4ialf  cents  pa  poond  for  two 
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and  one-qtartBT  to  two  and  one-half  Inch 
fruit,  and  one  and  three-qnarters  cents  per 
pound  for  two  and  one-half  to  three  Inch 
fruit,  and  two  cents  per  pound  for  all  aboTe 
three  Inches,  per  box,  packed."  A  similar 
contract  was  made  with  plalntUTs  aaslgnois. 
The  fruit  was  packed  by  experloiced  pack- 
ers, and  In  boxes  furnished  by  defendants. 
There  was  no  dispute  aa  to  the  numbw  of 
boxes  d^vered,  but  the  controversy  between 
the  parties  was  as  to  the  method  of  deter- 
mining the  sizes  of  the  fruit  The  defend- 
ants claimed,  that  a  foiu^lnch  box  should  be 
deemed  to  contain  two-Inch  peaches,  and  a 
flTe-Inch  box  two  and  one-half  Inch  peaches, 
and  so  on;  and  the  plaintiff  claimed  that 
such  boxes  would  contain  peaches  of  larger 
sizes  than  those  named.  The  court  found: 
"That  the  contracts  do  not  provide  by  what 
method  the  slue  of  the  fruit  shall  be  deter- 
mined, or  how  the  fruit  Biball  be  measured 
to  ascertain  the  quantity  of  each  size  speci- 
fied in  the  eixitract  That  there  was  no 
agreement  at  any  time  between  tlie  parties 
as  t»  how  the  frolt  should  be  measured,  or 
as  to  how  the  tize  of  fmit  should  be  d^«rmln- 
«d,  or  as  to  how  the  fruit  should  be  graded, 
so  as  t»  ascertain  the  quantity  oC  fruit  ot 
each  size  stated  In  Utt  contract  delivered  to 
the  defendants.  That  the  size  of  the  boxes 
used  in  packing  the  fruit  will  not  determine 
and  Sx  the  size  of  the  fruit  packed  In  the 
boxes  aa  fruit  of  the  size  of  one-half  the 
depth  of  the  boxes  In  which  It  is  packed. 
Tliat  all  of  this  frutt  was  packed  by  vrhat  is 
known  as  'brokrai  Joints';  that  Is.  so  tliat 
«Bch  peach  in  the  upper  layer  would'  rest  be- 
tween peaches  in  the  lower  layer,  and  so  as 
to  touch  on  two  or  three,  and  sometimes  four, 
peaches  in  the  lower  hiyer.  That  all  the 
fruit  was  packed  with  two  layers  to  the  box, 
and  that  two  layers  of  peaches  two  and  one- 
half  Inches  In  size  could  be,  and  often  were, 
packed  in  the  four  and  one-half  inch  boxes. 
That  all  the  tnOt  in  the  four  and  one-half- 
Inch  boxes  was  fruit  from  two  and  one-quar- 
ter of  two  and  one-half,  and  Including  fruit 
two  and  one-half,  Inches  in  size.  That  all  of 
ttils  fruit  was  paclced  by  experienced  packers 
hi  the  employ  of  the  defendants.  That  a 
large  number  of  the  five-Inch  boxes,  by  rea- 
son of  the  size  «f  the  fruit  packed  in  them, 
were  what  Is  known  as  'cleated,*— that  Is,  a 
strip  of  wood  varying  from  three-eighths  to 
one-fourth  inches  In  thickness  was  placed  un- 
der the  ends  of  the  covers  to  the  boxes  so 
as  to  raise  the  covers  the  thickness  of  such 
cleats,  and  thereby  increase  the  space  inside 
tixe  boxes,  from  the  bottom  to  the  cover, 
from  Ave  inches  to  five  and  three-eighths  or 
live  and  one-quarter  inches,— and  that  In  such 
boxes  two  layers  of  peaches  over  three  Inches 
In  size  could  be  and  were  packed,  and  that 
a  number  of  flve-inch  Inxes,  after  being  pack- 
«d,  were  double  cleated— that  Is,  two  cleats 
were  placed  under  each  end  of  the  cover  so 
as  to  Inctease  the  depth  of  the  boxes  be- 
tween the  corer  and  tlie  bottom;  but  I  can- 


not ten  tpom  the  e^denee  how  maay  ef  the 
flve-inch  boxes  were  sin^e  deated  and  how 
many  were  doul^  deated,  and  I  cannot, 
therefore,  fix  the  amount  of  fratt  ddlvered  to 
and  received  by  the  defendants  that  was  over 
three  Inches  in  slse.  But  I  flnd  that  all  the 
fruit  In  the  flve-inch  boxes,  whether  deated 
or  not,  was  over  two  aad  one-half  Inches  hi 
size."  Cotmsel  for  appelhmts  make  no  point 
as  to  the  Itunifflclency  of  the  evidence  to  Jus- 
tify the  findings,  but  insist  that  numeroos 
errors  In  law  were  committed  by  the  a/art 
during  the  trial  which  call  for  a  reversal 

The  first  point  made  is  tliat  the  court  erred 
In  overruling  objections  to  questi(Kis  pro- 
pounded to  the  witness  E.  J.  Gregory  on 
cross-examination.  The  witness,  on  his  direct 
examination,  had  testified  very  fuOy  as  to  the 
negotiations  between  the  parties  prior  to  the 
making  of  the  written  contracts,  and  bad 
said:  "In  these  contracts  the  size  of  the  boxes 
was  to  determine  the  size  of  the  fruit";  that 
*1t  was  than  defiennined  between  us  that  a 
four  and  one-half  inch  box  would  represent 
two  and  tme-fourth  inch  fruit;  a  five-Inch  box 
would  determine  the  slse  of  the  peaches  to 
be  two  and  ooe-half  inches,  and  a  aix-inch 
box  would  determine  the  size  to  be  three 
inches";  and  that  was  what  "per  box  pack- 
ed" meant  in  the  contract  And  attain:  "We 
agreed  with  the  Tbreshers  that  the  slxe  of 
the  boxes  Vrould  s^ade  the  fmlt,  because  It 
is  the  custom  and  the  experience,  and  be- 
cause we  have  never  done  anything  dlfiterent 
before.**  The  questlonB  objected  to  were  as 
to  the  prior  negotiations,  and  the  objections 
were  that  they  were  irrelevant,  immaterial, 
incompetent,  and  not  cross-examination,  and 
that  the  matters  sought  to  be  elicited  were 
merged  In  the  written  contract  There  was 
no  controversy  as  to  liie  prices  to  be  paid  for 
tiie  fruit  when  its  sizes  were  ascertained,  but 
the  question  was  as  to  how  Its  sizes  were  to 
be  determined.  Upon  this  question  the  writ- 
ten contract  was  silent,  and  e^dence  to  over- 
come tile  theory  of  appellants  diat  tbe  alze 
of  the  boxes  would  determine  the  size  of*  the 
fruit  was  admissible.  Tbe  rule  Invoked  by 
appellants  that,  when  the  terms  of  an  agree- 
meut  have  been  reduced  to  wrltlne,  "no  evi- 
dence of  the  terms  of  the  agreement  oQier 
than  the  contents  of  the  writing*'  can  be  giv- 
en (sectlcm  1856,  Code  CSt.  Proc.),  Is  not  In 
point  We  conclude,  therefore,  that  tbe  court 
did  not  commit  auy  prejudteld  mat  In  al- 
lowing the  cross-exaaninntiott  complained  of. 

The  next  point  made  is  that  tfae  covrt  erred 
In  overruling  objections  to  eesblln  qvestiem 
put  to  T.  B.  ButclilnscMi,  a  wttucaa  called 
for  plaintiff.  The  witness  had  a  fruit  ranch 
which  was  separated  from  tiie  plainttflra 
randi  only  by  the  Feather  river,  and  had  a 
slmllftr  contract  with  defendants  for  tlw 
sale  of  bis  fruit.  He  testified  that  he  had 
been  in  the  business  12  years,  and  had  had 
experience  in  paddi^  fruit  for  ^pfplns  and 
other  purposes,  and  that  be  did  net  tiilnk  on^ 
could  grade  fruit  by'lSie  size  of  the  box,  and 
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be  aUe  to  talt  tbe  riaw  of  tke  trait  in  tbe 
box.  He  was  asked  to  explain  wby,  and 
said:  1b  packing  peaches  tbey  pack 

what  we  call  'bveak  joints';  that  Is,  tlier  put 
peacbes  at  the  npper  layer  In  tbe  spaces  be- 
tween peaehea  in  the  lower  layer.  So  you 
can  pot  larger  than  two  layers  of  two-Inch 
peacbM  In  a  fonr-inch  box,  and  yon  can  put 
terger  than  two  layeiB  of  two  and  one-half 
Inch  peaches  In  a  flre-lncb  boxl  lliat  Is  the 
nsnal  way  of  packing  peadies."  He  also 
said  that  he  was  i»esent  at  plaintiff's  place, 
and  saw  the  packing,  and  that  tt  was  done 
that  w^  rlgjit  along.  He  further  said  that 
be  was  at  plalntUTs  orebard  during  the  pack- 
ti^  season,  and  saw  Us  peaches>  and  that 
he  measured  lite  own  peaches  freqaently  dnr- 
Ing  the  season,  for  the  purpose  of  ascertalift- 
Ing  what  atie  they  were  ronnlng,  and  what 
he  should  receive  for  them.  He  was  then 
asked  if,  from  ttie  grading  of  his  own  orchard, 
be  could  tell  In  reference  to  tbe  slue  of  plain- 
tifTs  peaches,  and  again,  as  to  what  would 
be  tbe  average  weight  of  4^incb  boxes  of 
freeatmuB,  and  if  he  ksew  the  average 
weight  In  that  neighborhood  of  (^ingstones 
that  season.  These  quesUoas  were  objected 
to  as  Irrelerant,  Immaterial,  and  Incompe" 
tent,  and  tbe  ot^eettons  were  overruled.  It 
Is  admitted  that  his  was  expert  testimony, 
but  It  Is  claimed  that  It  was  incompetent,  be< 
cause  the  wel^t  of  the  peaches  In  controver- 
sy was  capable  of  actual  demonstration.  II 
was  erldently  offered  to  overcome  tlie  de- 
fendants' theory  that  the  size  and  weight  of 
tbe  bares  coB<^nslvely  determined  tbe  size 
and  weight  of  the  fmlt,  and  for  tbls  purpose 
we  tbtnk  It  admissible.  The  witness  also,  In 
answer  to  a  question  put  to  him,  said:  "B.  J. 
Gr^^ory  said  to  me  be  mode  the  contract, 
and  said  he  never  saw  such  a  fool  contract" 
Gouind  for  defendants  moved  to  strike  out 
the  answer,  and  the  motion  was  denied. 
When  B.  J.  Or^ry  was  on  the  stand  as  a 
witness  for  defendants,  he  admitted  that  he 
"said  something  about  the  contract  being  a 
fool'  contract"  Conceding,  then,  that  the 
objections  t»  tbe  answer  were  well  taken, 
stm  we  Can  to  see  that  defendants  could 
hsve  been  pvefadlced  In  any  way  by  the  rat- 
ing. 

The  plalatiff  offered  In  evidence  two  let- 
ters, and  they  were  admitted  over  the  objec- 
tions (rf  defendants.  Tbe  first  was  from  de- 
fendants to  plaintiff,  dated  August  10th,  and 
stating  that  they  were  paying  others  In  his 
section  as  ffints  per  box  for  peaches,  and  ask- 
ing If  that  prtee  would  be  satisfactory  to 
Mm.  Tbe  second  was  a  reply  1^  pl^ntiff, 
stating  that  the  price  named  was  not  satis- 
factory, and  that  nothing  less  than  30  cents 
for  a  4-tnch  bea,  8!^  cents  for  a  4V^lnch  box 
and  40  cents  fbr  a  &-tnch  box  would  satls^ 
him.  It  is  evident  from  ttieee  letters  that 
the  written  contract  was  not  regarded  by  the 
parties  as  fixing  the  method  by  which  the 
grade  and  weight  of  the  fruit  were  to  be 
determined,  and  that  that  was  left  an  open 


question  for  stdbaeqnent  settlunmi.  It  was 
proper,  therefore,  to  admit  the  letters  In  evi- 
dence to  show  the  understanding  of  the  par- 
ties, and  the  necessity  for  seme  acreement. 
upon  the  question  la  controversy. 

CoiEVlalDt  is  made  that  the  court  refused 
to  permit  the  defendants  to  show  th^  size 
<Sf  the  fruit  In  nelgbborlng  orchards,  as  plaln- 
tHt  bad  been  permitted  to  do.  But  tbe  ques- 
tiea  objected  to  was  not  as  to  the  size  of  the 
fruit  in  ael^iborlBg  or^ards,  but  "What 
was  the  average  slae  of  boxes  used  at  all 
these  points?"  The  points  referred  to  were 
Chleo  and  other  ^ces  many  miles  aw«y.  Ob- 
viou^y  the  answer  to  tbe  question  would  In 
DO  way  have  helped  to  scdve  the  question  la 
hand,  and  H  was  therefore  properly  exclud- 
ed. 

On  his  direct  examination  the  wltneai  B.  J. 
Oregory  tastlfled  that  the  contract  with 
plalntlfF  was  exactly  the  same  form  of  con- 
tract that  had  been  used  by  defeadants  for 
30  years;  that  there  was  no  other  method 
of  gp»!iiag  the  fruit  agreed  up(Hi;  and  that 
the  method  claimed  by  him  was  wbat  the 
words  "per  box  packed"  In  the  contract 
meant  On  his  cross-examination  the  wit- 
ness was  uked  about  the  nsnal  contracts 
made  by  defendants,  and  to  then  and  there 
write  out  a  specimen  of  them.  He  then 
wrote  out  a  contract  and  the  plaintiff  offered 
it  in  evidence.  It  stated  that  the  seller  sold 
to  Oregory  Bros.  C!o.,  and  that  Oregtny  Bros. 
Co.  bought  of  tbe  seller,  "all  Us  present  crop 
of  sound,  merchantable,  shipping  peaches 
now  In  bearing  in  hta  orchard,  at  tbe  agreed 
price  of  thirty  cents  per  Iwx  packed."  AU 
this  evidence  was  admitted  over  the  objec- 
tions of  defendants  that  it  was  Irr^vant, 
and  not  proper  cross-examination;  but,  in 
our  opinion,  the  rulings  were  obviously  cor- 
rect Several  other  questions  put  to  the  wit- 
ness Gregory  on  crosft^xamlnatlon  were  ob- 
jected to,  and  the  objections  overruled. 
These  rulings  are  assigned  as  errors,  but 
they,  too,  wwe.  In  our  opinion,  so  dearly 
correct  that  no  ^clal  notice  of  them  Is  re- 
quired. 

E.  A.  Light  was  called  as  a  witness  for 
plaintiff  In  rebuttal,  and  testified  tbat  he 
worked  for  Hutchinson  between  July  and  Oc- 
tober, 1892,  and  was  his  foreman;  that  he 
knew  about  the  packing  on  Hutchinson's 
place,  and  that  2%-inch  fruit  was  put  In  4^ 
inch  boxes,  but  that  he  did  not  know  how 
they  packed  at  Thresher's.  He  was  asked  if 
he  weighed  any  fruit  from  Hutchinson's 
place,  and,  over  the  objection  of  defendants, 
was  permitted  to  answer  that  he  weighed 
most  of  it  and  then  to  state  wbat  the  aver- 
age wefeht  was.  It  la  claimed  that  this  tes- 
timony wa»  iocompetont  and  was  prejodl- 
clal  to  defendants.  But  it  had  already  been 
proved  that  the  ranches  were  separated  only 
br  a  river;  that  the  fruit  on  the  Hutchinson 
ranch  was  aolA  to  defendante  under  a  sim- 
ilar contract  was  packed  by  the  same  pack- 
en*  in  the  Munfrfllxed  boxes,,  and  was  tbm 
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same  variety  of  fralt  Undw  these  drcnm- 
stances  the  testimony  objected  to  would 
seem  to  have  been  clearly  admissible  to  show 
what  was  the  probable  weight  of  the  boxes 
packed  on  plaintiff's  ranch.  The  defendant 
E.  J.  Gregory  and  other  witnesses  for  de- 
fendants had  given  evidence  tending  to  show 
that  measuring  boards,  like  those  used  by 
the  Threshers,  were  never  used  to  measure 
fruit  to  ascertain  Its  size,  and  that  to  use 
such  boards  would  bruise  and  injure  the  fruit, 
and  make  it  unfit  for  shipping  purposes.  In 
rebuttal  George  Thresher  was  allowed,  over 
the  objection  of  defendants,  to  testify  that 
he  had  seen  defendants*  own  packers .  use 
such  boards  to  measure  some  of  the  fruit, 
and  then  use  the  fruit;  and  also  had  seen 
such  boards  used  In  other  orchards  and  in 
canneries.  The  testimony  was  competent 
and  admissible  for  the  purposes  for  which  it 
was  offered,  and  we  see  no  error  In  the  ac- 
tion of  the  court  admitting  It. 

The  above  are  all  the  points  which  require 
special  notice.  We  conclude  that  the  evi- 
dence was  sufficient  to  Justify  the  findings  of 
the  court,  and  that  no  prejudicial  error  was 
committed  in  any  of  its  rulings.  The  Judg- 
ment and  order  appealed  from  ehotUd  be 
affirmed. 

We  concur:  BRITT,  C;  VANGLIEF,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  forgoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


OHISHOLM  V.  KETFAUVER.  (No.  18,847.) 
(Supreme  Court  of  California.  Nov.  18,  1895.) 
Trial  —  Xkstbuotioit  itot  Appucabli  to  Bvi- 

DBMCB. 

In  an  action  of  slander,  in  accttsing  plain- 
tiff of  theft,  defendant  pleaded  that  plalntiS  con- 
feased  to  bim,  and  the  court  chained  that,  if 

K'  tintiff  stated  to  defendant  that  he,  plalntifl, 
d  atolen  the  hog  and  the  halter  strap  mentioned 
in  plaintifF'fl  complaint,  and  defendant,  without 
malice,  made  the  statements  charged  in  pursuance 
of  such  belief,  if  he  did  make  it,  plaintiff  cannot 
in  Bucb  case  be  heard  to  complain,  for  it  is  a  well- 
settied  rule  that  no  man  has  a  right  to  take  ad- 
vantage of  his  own  wrong.  Beta,  that  the  in- 
stmcwm  was  erroneous,  m  the  absence  of  any 
evidence  that  plaintiff  so  confessed  to  defendant. 

Department  2.  Appeal  from  superior  court, 
Butter  comity;  B.  A.  DaTls,  Judg& 

Action  by  James  OblBb<dm  against  Wash- 
ington KeytAUYee,  In  wblcn  there  was  a 
^erdlct  fw  defendant  Vrom  an  wder  8n»- 
Jtalning  a  motion  by  plalntifl  for  a  new  trial, 
defendant  appeals.  Affirmed. 

Reece  Clark  and  E.  8.  Mab<m,  fw  appel- 
lant. W.  H.  CaAixL  and  M.  B.  SanlxKii.  ftor 

respondent 

PER  cnjRIAM.  Action  for  sland«:.  The 
complaint  Is  composed  of  three  counts.  The 
first  charges.  In  substance,  that  the  defend- 
ant maliciously  and  falsely  spoke  and  pub< 


lished  of  and  concerning  the  plalntifl.  In  tlie 
presence  and  hearing  of  one  R.  M.  Reckholt, 
at  a  specified  time  and  place,  that  he  (de- 
fendant) believed  that  plaintiff  stole  a  cer^ 
tain  hog  thai  in  plaintiff's  possession,  there- 
by meaning  and   intending  to  accuse  the 
plaintiff  of  being  guilty  of  grand  larceny,  and 
that  said  Bockholt  so  understood  the  words 
spoken.    The  second  count  la  in  substance 
the  same  as  the  first,  except  that  the  speak- 
ing and  publication  were  at  a  different  timp 
and  place,  and  in  the  presence  and  hearing 
of  a  different  person,  viz.  one  J.  R.  Young. 
The  third  count  charges  that  defoidant,  in 
the  presence  and  hearing  of  said  J.  R.  Young, 
accused  plaintiff  of  having  stolen  a  certain 
halter  strap,  intending  thereby  to  charge 
plaintiff  with  being  guilty  of  petit  larceny, 
and  being  so  understood  by  Young,  etc.  Hii 
answer  of  the  defendant  is,  perhaps.  Justly 
criticised,  on  the  ground  that  it  does  not  epe- 
ciflcally  nor  unqualifiedly  deny  the  speaking 
or  publication  of  the  words  alleged  to  hare 
been  spoken;  but      there  was  no  demurrer 
to  the  answer,  and  as  the  cause  appears  to 
have  been  tried  as  if  the  denials  were  suf- 
ficient It  is  unnecessary  to  consider  this 
point   In  addition  to  doilals,  the  d^endaot 
alleged  in  his  answer  the  following:  "For 
a  further  and  separate  defense,  defendant  al- 
leys that  the  plaintiff  In  said  actlc«i  did,  In 
the  month  of  February,  1893,  at  Sutt^  coun- 
ty, admit  and  state  to  defendant  that  be, 
the  plaintiff,  had  been  guUty  of  stealing 
hogs;  that  plaintiff  stated  to  defendant  that 
he,  plaintiff,  had  stolen  a  pig  or  young  hog. 
of  a  fine  breed  of  hogs,  from  one  Mumaw, 
and  that  plaintiff  pointed  out  said  pig  or  hog 
to  defendant  and  insinuated  that  he  had 
stolen  the  same.    That  at  about  the  time 
and  place  last  aforesaid,  plahatifl  stated  to 
the  defendant  that  he,  plaintiff,  had  Iain  hid- 
den in  the  brush  near  the  bam  of  one  Fnizier 
nearly  a  whcd^  day,  for  the  purpose  of  steal- 
ing pigs  belonging  to  said  Frazler,  and  did 
at  said  time  succeed  In  stealing  about  five  of 
said  pigs,  and  did  carry  said  pigs  away  from 
said  Frazler's  In  a  sack,  and  bring  them  to 
the  premises  of  this  defendant  where  plain- 
tiff resided,  and  turn  them  out,  where  they 
now  remain.  That  u  to  the  said  hog,  which 
plaintiff  charges  the  defendant  with  having 
stated  that  plaintiff  did  steal  said  bog,  de- 
fendant alleges  that  plaintiff  told  him  con- 
flicting stories  as  to  the  manner  In  which 
plaintiff  had  acquired  said  hog,  and  did,  In 
the  opinion  of  defendant  act  suspiciously 
when  questioned  as  to  how  he,  platntlflf.  had 
become  possessed  of  said  hog,  and  If  defend- 
ant ever  made  any  statement  in  regard  to 
plaintiff,  and  the  manner  of  his  acquisition 
of  said  hog,  that  was  in  any  way  dm>gatory 
to  the  good  name  of  plaintiff,  such  statement 
was  brought  about  by  the  admission  afore- 
said in  regard  to  the  stealing  of  the  hogs 
of  Mumaw  and  of  Praaler,  and  the  suspi- 
cious actions  and  contraalctoiy  statements  of 
plaintiff  when  questioned  about  the  hog  that 
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defendant  Is  chai'ged  by  plaintiff  with  hav- 
ing stated  that  plaintiff  bad  stolen.  That 
In  relation  to  said  halter  strap,  defendant 
alleges  that  plaintiff  made  many  contradict- 
ory statements  about  how  he  became  po0- 
sessed  of  the  same,  and  that  snch  C(»itradlct- 
ory  statements,  coupled  with  the  admlBsions 
to  defendant  that  plaintiff  did  steal  bogs, 
cansed  defendant  to  believe  that  plaintiff 
might  have  been  guilty  of  stealing  said  hal- 
ter strap;  and,  if  defendant  ev^  made  any 
statement  touching  the  manner  in  which 
^aintlff  bad  acquired  said  strap,  such  state- 
ment was  made  in  a  general  way,  that  the 
idalntlfl  was  dishonest,  and  was  based  upon 
the  admissions  of  plaintiff  that  be  had  stiden 
hogs,  and  had  'swiped'  the  halter  strap; 
"swiped'  being  a  word  which  plaintiff  used 
when  questioned  by  defendant  as  to  his  man- 
ner of  acquiring  said  strap.  That  at  divers 
times  within  the  year  last  past  plaintiff  has 
taken  wood  from  the  premises  of  others,  wltb- 
oat  tbelr  knowledge  or  consent,  and  without 
right,  and  surreptitiously  and  clandestiady; 
that  is  to  say,  plaintiff  has  admitted  to  the 
defendant  that  he  has  done  bo.  That  the 
Young  mentioned  in  plaintiffs  complaint,  in 
1892  or  1803,  stated  to  defendant  that  plain- 
tiff had  solicited  said  Young  to  engage  with 
him,  plaintiff,  In  'trapping'  hogs  in  Oolusa 
county,  meaning  thereby  that  plaintiff  and 
Young  should  steal  hogs  In  said  county.  That 
If  defendant  ever  used  any  language  towards 
plaintiff  that  could  be  construed  into  the 
meaning  that  plaintiff  stole  hogs  or  halter 
straps,  defendant  made  such  statemrat  fully 
and  bonesUy  believing  that  the  same  was 
true,  and  that  he  made  the  same  without 
malice,  and  for  Justifiable  ends,  and  without 
intending  to  injure  or  damage  plaintiff;  and 
that  such  statements  were  caused  by  the  ad- 
missions of  plaintiff  to  the  defendant  afore- 
said, and  by  the  suspicious  conduct  and  equiv- 
ocal actions  of  plaintiff  when  questioned  as 
to  his  manner  of  the  acquisition  of  said  hogs 
and  halter  strap.  That  If  defendant  ever 
made  the  8tat«nent  imputed  to  blm  about 
plaintiff,  or  anything  that  could  be  construed 
to  Imply  that  plaintiff  did  steal  said  strap 
and  hog,  that  defendant  verily  believes  that 
such  statement  was  true,  as  the  plaintiff  had, 
as  hereinbefore  alleged,  stated  that  hie,  plaln- 
tur,  had  been  guilty  of  both  grand  and  petit 
larceny  In  stealing  pigs  and  In  'swlpii^' 
[stealing]  the  halter  strap.  Wherefore^  de- 
fendant demands  Judgment  against  idatntiff 
for  his  costs." 

The  verdict  of  the  jury  and  the  Judgmmt 
of  the  court  were  in  favor  of  the  defendant 
Tbe  plaintiff  moved  for  a  new  trial  on  the 
grounds  of  insufficiency  of  the  evidence,  that 
the  verdict  is  against  law,  and  errors  In  law. 
The  court  granted  a  new  trial,  bnt  upon 
what  ground  the  record  does  no^  show.  The 
appeal  Is  from  tbe  order  granting  a  new 
trial. 

Counsel  tor  appellant  says  In  bis  brief  that 
the  new  trial  was  granted  solely  on  the 
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ground  that  tbe  court  erred  In  giving  the  fol- 
lowing Instruction  at  request  of  defendant: 
"Subdivision  3  of  section  1962,  Code  Civ. 
Proc.,  of  this  state,  which  declares  the  law, 
reads:  'Whoever  a  party  has  by  his  own 
dedaratiouB,  act  or  omission,  InteotionoUy 
and  dellbaately  led  another  to  brieve  a  par- 
ticular thing  true,  and  to  act  upon  such  be- 
lief, he  cannot  In  any  litigation  arising  out 
of  such  declaration,  act  or  omission  be  per- 
mitted to  fslslfy  it*  I  therefore  instruct 
you  that  if  you  believe  from  the  evidence 
that  Chlsholm  stated  to  defendant  that  he, 
Chlsholm,  had  stolen  tiie  bog  and  halter 
strap  mentioned  In  plalntUTs  complaint,  and 
that  Keyfauver,  without  malice,  made  the 
statements  charged  in  pursuance  of  such  be- 
lief. If  he  did  make  them,  Cblaholm  cannot 
In  such  ease  be  heard  to  complain;  for  it  is 
a  well-settled  rule  of  law  that  no  man  has  a 
right  to  take  advantage  of  his  own  willful 
and  deliberate  wrongs." 

Counsel  for  appellant  farther  says  In  his 
brief  tliat  In  granting  the  motion  for  a  new 
trial  the  court  said:  "That  if  said  Instruc- 
tion Is  correct  law,  It  provides  a  new  mode 
of  Justlficatiou,  and  that  a  defendant  may 
Justify  a  slanderous  charge  without  proving 
Its  truth.  •  •  •  Besides,  I  find  no  evidence 
in  the  statement  showing  that  plaintiff  con- 
fessed to  the  defendant  that  he  etcAe  either 
the  hog  or  tbe  strap.  This  Instruction,  there-' 
fore,  constitutes  an  error  which  must  be 
deemed  prejudicial  to  plaintiff,  and  it  Is  by 
reason  of  this  error  alone  that  I  shall  grant 
a  new  trial.'* 

Counsel  tot  respondent  does  not  deny  that 
the  court  used  this  language,  but  contends, 
not  only  that  the  giving  of  this  Instruction 
was  error,  and  also  contends  that  the  order 
granting  a  new  trial  is  Justifiable  on  other 
grounds,  and  especially  on  tbe  grounds  that 
the  evidence  was  Insufficient  to  Justify  the 
verdict  of  the  Jury,  and  that  tbe  court  erred 
In  striking  out  plalntUTs  evidence  of  bis 
good  charactOT. 

Without  deciding  as  to  the  merits  of  the 
Instruction  in  question  as  an  abstract  propo- 
sition of  law,  I  think  the  court  was  right  In 
saying  it  was  not  ai^Iicable  to  the  evidence, 
and  yet  might  have  been  prejudicial  to  plain- 
tiff. The  order  appealed  from  is  affirmed, 
with  leave  to  the  d^endont  to  amend  his 
answff.  If  so  adrlnd. 


HIBERNIA  SA VINOS  &  LOAN  SOa  v. 
CLARKE  etaL  (S.  F.  27.) 

(Supreme  Court  of  California.    Nov.  13,  1895.) 

Statdtss  —  CoxsTRuoTioic  —  JunoMsm  taAtmit 
HoBBAXD  ASD  Win  oiT  Husband's  Obuoa- 
TiON  —  Vacation  —  Kbvrkbai^ 
1.  Pol.  Code,  G  4176,  reqairing  the  sheriff  to 
s^e  "all"  veoceBb  in  the  manaer  prescribed  by 
law.  means  only  such  [trocess  at  comes  to  his 
hands,  and  does  not,  as  a  general  law,  requirii^ 
him  to  serve  all  process,  render  Code  <^v.  Proc. 
I  410,  authorising  ssrvics  of  certain  process  by  a 
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pereon  otfaw  €haa  him,  u  a  ipedal  law,  a  yMit- 
tion  of  Const  art.  4,  S  25. 

2.  Code  CiT.  Proc  {  410,  Id  requiring  a  sam- 
mona,  when  aetred  by  a  person  other  than  a  sher- 
iff, to  be  retomed.  with  such  person's  affidavit 
of  service,  to  the  ofBce  from  which  it  istned,  does 
not  require  the  affidavit,  when  returned,  to  be 
filed. 

3.  Where,  in  a  suit  to  foreclose  a  mortgage, 
jadgment  by  defanlt  is  entered  against  the  mort- 
gagors for  foreclosure  of  a  lion  set  up  in  a  cross 
oomplatnt,  a  motion  by  them  to  vacate  the  judg- 
ment should  granted,  where  the  record  does 
not  show  that  the  cross  complaint  was  served  on 
them,  and  tibrii  affldai?H  tbait  it  was  not  aerred 
la  oncoatra^cted 

4.  A  mortgage,  and  note  secured  by  it,  ex- 
ecuted by  the  nuaband  alone,  and  in  which  the 
wife  luB  no  interest,  will  not  support  a  judgment 
against  hnsbaod  aud  wife  jointly. 

5.  Where  defendanta  suffered  default,  and 
fclled  to  appear  at  the  trial,  they  waive  findings, 
tinder  Code  (Xr.  Proc.  I  634. 

CommlsBloners*  declalon.  Deportment  1. 
Appeal  from  superior  court  of  city  and  ctmn- 
ty  of  San  Franciaco. 

Action  b7  the  Hlbemla  Saving  &  Loan 
Society  asainst  Alfred  Clarke  and  otbrai 
for  foreclosure  of  a  mortgage.  From  a  Judg- 
ment of  foreclosure,  and  an  order  denying  a 
motion  for  its  racatlcm,  defenaantB  ajweaL 
Revereed. 


Alfred  Clarke,  for  appellants. 
Tobin,  tor  resptnident 


ToblD  * 


'  BELCHER,  O.  The  plaintiff  broaglit  this 
action  to  foreclose  a  mortfjage  executed  by 
the  defendiait  Alfred  Clarke  to  secure  pay- 
ment of  bla  promissory  note  for  $10,200, 
dated  January  11, 1889,  and  payable  to  plain- 
tiff, or  ordier,  one  year  after  date,  with  In- 
terest. Johanna  F.  Clarke  and  seTeral  other 
persona  were  made  parties  defendant,  upon 
the  ground  that  they  had  or  claimed  inters 
ests  in,  or  liens  upon,  the  nMrtgaged  prem- 
ises, which  interests  or  Uena  were  alleged  to 
be  subsequent  and  subject  to  the  lien  of  said 
mortgage.  The  defendants  Alfred  Clarke 
and  Johanna  P.  Clarke  did  not  appear,  and 
their  defaults  were  entered.  The  defendant 
Samuel  G.  Murphy  answered,  and  filed  a 
cross  complaint,  setting  up  that  he  held  a 
deed  of  a  part  of  the  said  mortgaged  prem- 
ises and  of  other  land,  wblcb  was  executed 
to  him  in  June,  1891,  by  the  defendants 
Clarke,  and  which  was  absolute  in  form, 
but  was  Intended  as  a  mortgage  to  Bocxire 
payment  of  two  promissory  notes  made  by 
defendant  Alfred  Clarke  for  $3,000  each, 
with  Interest,  and  praying  that  the  said  deed 
be  adjurlsed  to  he  a  mort^,'af;e  to  secure  pay- 
ment of  said  notes,  etc.  The  d^endant  the 
Gray  Bros.  Artificial  Stone  Paving  Company 
answered,  setting  up  ttiat  it  had  recovered 
a  judgment  In  the  superior  court  In  and  for 
the  city  and  county  of  San  Francisco  asalnst 
the  defendant  Alfred  Clarke,  for  the  sum  of 
■$080,  aud  $93.30  costs  of  suit,  which  judg- 
ment was  still  In  full  force  and  effect,  and 
was  a  lien  on  the  mortgaged  premises  su- 
perior to  the  plaintiff's  mortgage  aud  the 
«Ialm  of  defendant  Mnrphy.  'i.he  deCeadant 


B.  J.  Wilson  answered,  setting  up  tluit  be 
held  a  grants  bargain,  and  sale  deed  of  a 
part  of  the  said  mortgaged  premises,  and  of 
ether  lands,  which  was  executed  to  him  In 
Septeodier,  189L  by  defendant  Alfred  Clarke, 
In  trust,  to  secure  payment  of  a  ptomiaBury 
note  for  112,000  and  interest,  made  by  said 
Claire,  on  which  there  was  still  doe  and  un- 
paid the  stun  of  $10,450,  vriOt  a  prayer  for 
proper  rdlef. 

The  cause  came  on  segulariy-  for  trial  on 
August  29,  18M,  upon  the  pleadings  of  tlie 
respective  parties,  and  a  decree  of  totcdo- 
sore  was  entered  on  Novendber  17,  IBM^  The 
decree  recites  ttiat:  "Findings  having  been 
duly  waived  herein,  and  Ote  court  fanving 
heard  the  proof  of  the  respective  parties, 
and  the  evidence  prodnesd  In  support  there- 
of, and  ha>vlng  cmsMered  the  sanH,  and  It 
appealing  to  the  satiBfactlon  of  the  eonrt  <1) 
that  the  defendants  Alfred  Clarke  and  Jo- 
hanna F.  Clarke  were  duly  served  with  sum- 
mons, together  with  a  copy  the  conv^int, 
and  that  the  defaults  of  said  defendants  for 
Mt  appearing  and  answering  wera  dnly  en.' 
tered  oa  August  11,  1884;  <^  that  the  s^ 
arate  answer  and  cross  complaiat  of  the 
defendant  Samuel  Q,  Murphy  was  duly  and 
personally  served  open  the  defendants  Al- 
fred Clarke  and  Johanna  F.  Clarke;  (3)  that 
there  is  due  and  owing  to  the  plaintiff  from 
the  defendants  Alfred  ClariEs  and  Johanna. 
F.  Clarke,  upon  the  note  and  mortgage  men- 
tioned and  set  forth  in  the  complaiut,  the 
sum  of  $11,426.43,  that  all  the  allegations  of 
the  complaint  are  true,  and  that  $850  Is  a 
reasonable  amoimt  to  be  allowed  plaintiff 
as  counsel  fee  in  the  action;  <4)  that  there  Is 
now  due  and  owing  the  defendant  Mnrphy, 
upon  the  notes  mentitmed  and  set  forth  in 
his  answer  and-  eross  comptaUnt,  the  earn  of 
$7,280,  and  that  the  deed  therein  set  forth 
was  Intended  as  a  mortgage,  to  secure  the 
payment  of  the  moneys  due  and  to  grow  due 
npon  said  notes;  (5)  that  there  Is  now  duo 
and  owing  to  the  defendant  the  Gray  Bros. 
Artificial  Stooe  Paving  Company,  under  a 
judgment  set  forth  in  Its  answer,  the  sum 
of  $086  principal,  $iaa7&  Interest,  and  $ia 
costs;  (6)  that  there  Is  due  and  owing  xiptm 
the  note  set  out  in  the  answer  of  B.  J.  Wil- 
son, secured  by  a  trust  deed  to  said  Wllstw, 
described  in  his  answer,  a  certain  suns  In,  U. 

gold  coin,  the  amount  of  which  la  to  be 
subsequmtly  determined  by  the  court  In 
case  any  money  shall  remain  applicable  to 
said  trust  after  satisfying  the  prior  liens 
of  the  plelntlfC  and  said  l£urpfay,— It  is  then 
adjudged  that  the  plaintiff  recover  from  the 
defendants  Alfred  Clarke  and  Johanna  F. 
Clarke  the  sum  of  $11,428,  with  legal  In- 
terest and  cooosel  fees,  as  aforeaald;  that 
the  defendant  Murphy  recover  from  the  de- 
fendant AlA^d  Clarke  the  sum  of  $7.2SO- 
with  Interest;  that  the  defendant  tiie  Gray 
Bros.  Artificial  Stone  Paving  Company  re- 
cover from  the  defendants  Alfred  Glarke 
and  Johanna  F.  Glarke  the  sum  of  ll^lOaTOh 
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nith  Interest,  and  913  costs;  th&t  ttae  de- 
fendant B.  J.  Wilson  to  entitled  to  recover, 
as  tmstee,  from  the  defendant  Alfred 
Clarke,  nnder  the  note  and  trust  deed  set 
fortii  tn  his  answer,  the  amoont  dne,  etc.; 
and  that  aB  of  the  real  property  described 
In  the  complaint  of  plaintiff,  and  In  the  an- 
swer and  cross  complaint  of  defendant  Mur- 
phy, be  sold  as  by  law  iwovlded,  and  the 
proceeds  of  the  sales  applied  tn  a  manner 
Bpe<dfied." 

In  JanoaTT,  189B,  In  pursuance  of  prevlou» 
notice,  the  defendants  Clarke  moved  the 
ronrt  to  vacate  and  set  aside  the  Judgment 
and  decree  entered  In  the  aetkm,  npcm  the 
grounds  that  no  summons  was,  served  on 
eltlier  of  said  defendants  by  any  penon  au- 
thorized or  qnaUfled  to  serve  the  same,  and 
there  was  no  appearance  by  eltiier  of  them, 
and  hen<*e  the  court  nev^  acauired  Jarlsdlo* 
tion  of  their  pcnons;  that  no  findings  were 
filed,  and  findings  were  not  waived  by  said 
defendants,  or  Mtiber  of  tbem;  that  the 
Irteadlng  of  the  defendant  the  Otay  Bros. 
Artiflelal  Stone  Paving  Oompany  and  tiie 
pleading  of  the  defendant  B.  J.  Wilson  were 
not  served  on  said  def«idantB,  or  either  of 
Hiem,  and  the  trial  was  had  In  the  absence 
of.  and  without  notice  to,  said  defendantHi 
The  motion  was  made  upon  the  Judgment 
toU,  and  the  affidavits  served  and  filed  with 
the  notice.  The  court  denied  the  motion, 
and  tbt  d^endantB  Cbrke  appeal  from  the 
ordw  denying  the  same  and  from  the  Jad|p- 
ment  and  decree  of  foreclosure. 

1.  Tlie  recwd  contains  sn  affidavit,  made 
one  H.  Monahan,  In  which,  after  stating 
the  title  of  the  court  and  cause,  he  deposes 
and  says  that  at  aU  the  times  mentioned 
therein  be  was  over  the  age  of  18  years, 
and  not  a  party  to  the  said  action;  that  on 
a  day  named,  at  the  city  and  coun^  of  San 
Francisco,  state  of  California,  he  persomlly 
serrod  the  snmmcns  Issued  in  said  action, 
"which  Is  hereunto  annexed  and  made  a  part 
hereof,  on  Johanna  F.  Clark,  one  of  the  de- 
fendants therein  named,  and  personally 
known  to  me  to  be  the  defendant  therein 
named,  1^  then  and  tliere  personally  dellv- 
ering  to  said  Johanna  F.  Clarke  a  eopy  of 
said  anrnmona."  The  affidavit  Hien  states 
the  same  facts  as  to  the  servioe  of  the  sum- 
mons by  the  affiant  fxo  Alfred  Clarke,  and 
that  *^!oples  of  the  complaint  f  n  the  above- 
entitled  action  were  attached  to  tiie  copies 
of  Bommons  delivered  to  defradants,  as 
aforesaid,  which  copies  of  complaint  were 
dellvwed  me  to  said  d^iendants,  and 
each  of  them,  personally,  at  the  same  time 
and  place  as  the  copies  of  snmmons,  as  afors* 
said."  This  affidavit  shows  a  safflMent  serv^ 
Ice  of  the  summons,  If  soch  swvlee  could  be 
made  Iff  a  petwHi  otber  than  the  sheriff, 
as  provided  by  section  410  of  tiie  Code  ot 
Civil  Procedure.  It  Is  objected,  howevw, 
that,  nnder  the  general  law  declared  In  uc* 
tion  4176  of  the  Pt^tical  Code,  and  In  the 
county  government  act;  "the  sheriff  most 


*  *  *  serre  all  process  and  noCtees  ki  the 

mannw  prescribed  by  law,'*  and  that  service 
can  be  made  by  no  other  person;  that  sec- 
tion 410,  Code  Ctr.  Proe.,  In  so  far  as  It 
authorises  service  1^  a  person  other  than 
the  sheriff.  Is  a  special  law,  In  conflict  with 
the  general  law,  and  the  passage  of  which 
was  InhlMted  by  section  35,  art  4,  of  the 
constitution,  and  hence  the  attempted  serv- 
ice therennder  on  appeHaotB  was  insufflciait 
to  gtve  the  court  Jurisdiction  of  their  per- 
sons. 

Wlthotit  following  the  very  elaborate  ar- 
gvment  of  counsel  on  this  point,  It  is  enough 
to  say  that  the  same  point  was  made  In  ref- 
erence to  the  service  of  an  Injunction,  and 
held  untenable,  in  Golden  Gate  Cost,  H.  M. 
Oo.  V.  Superior  Court,  65  Oal.  100^  3  Pac. 
•38.  In  that  case  the  cotrrt,  referring  to  the 
language  above  quoted  from  the  Pcditical 
Code,  said:  "The  section  Is  found  in  the 
chapter  defining  the  duties  of  sheriff,  and 
does  not  give  to  or  impose  upon  him  ex- 
cIuMveiy  the  duty  of  serving  all'  process  and 
notices,  but  requires  of  him  to  serve  all  pro- 
cess and  notiees  directed  to  him,  or  [^aeed 
In  his  hands  for  service,  which  the  law  com- 
mands him  to  serve  when  addressed  or  hand- 
ed to  him."  Section  410,  Code  Civ.  Proc., 
was  not  repealed  by  the  county  government 
act,  as  claimed^  but  was  amended  and  re- 
enacted  In  188S.    St  1883,  p.  207. 

It  la  further  objected  that  the  affidavit  at 
service  was  never  filed,  and  that  It  was  im- 
properly Included  in  the  Judgment  roll.  But 
the  statute  did  not  require  the  affidavit  to 
be  filed.  It  required  only  that  the  summons 
be  returned  to  the  ofitee  of  the  clerk  from 
which  It  Issned,  with  an  affidavit  of  Its  serv- 
ice. Code  Civ.  Proc.  8  410.  The  summons 
was  returned  and  filed,  amd  the  affidavit  as 
It  Btatos,  was  **annei»d"  tberetow  This  was 
sufficient 

2.  The  objection  that  no  findings  were  filed, 
and  that  findings  wese  not  waived  by  ap- 
pellants, is  clearly  untenable.  When  they 
suffered  their  defaulte  to  be  entered,  and 
failed  to  appear  at  the  trial,  they  waived 
findings.  Oode  Civ.  Proc.  I  684.  Besides, 
the  reettals  in  the  decree  constitute  suffi- 
cient findings.  If  findings  were  required. 

3.  The  objection  to  the  Judgment  and  de- 
cree, in  BO  far  as  it  Is  In  favor  of  tbe  Gray 
Bros.  Artiflelal  Stone  Paving  Oompany  and 
of  E).  J.  Wilson,  must  be  sustained.  The 
court  found  that  the  answer  and  cross  com- 
j^nt  of  Mnrpby  were  served  on  appellflnta, 
but  there  is  no  finding,  and  nothing  In  the 
record  to  show,  that  the  pleadings  of  the 
paving  company  and  Wilson  were  ever  so 
served;  and  the  nncf»trafficted  affidavits  of 
appellants,  which  were  filed  and  used  on  the 
hearing  of  their  motion,  state  positively  that 
the  said  pleadings  were  not  served  on  either 
of  them.  But  wltiiout  such  servlee  the  court 
had  no  power  or  authority  to  grant  the  said 
cross  complalnante  any  affirmative  velleT. 
aoelety     Fella,  54  CaL  Be& 
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4.  Hie  note  and  mortgage,  wblch  were  the 
basis  of  plaintiff's  action,  were  executed  on- 
ly by  Alfred  Clarke.  It  was  clearly  error, 
therefore,  for  the  court  to  find  tbat  there 
was  due  and  ovflas  to  the  plaintiff  "from  the 
defendants  Alfred  Clarice  and  Johanna  F. 
Clarke,"  upon  the  said  note  and  mortgage, 
the  sum  stated,  and  to  adjudge  that  plaintiff 
"recover  from  the  defendants  Alfred  Clarke 
and  Johanna  F.  Clarke"  the  said  sum.  So 
the  judgment  pleaded  by  the  Gray  Bros. 
ArttHclal  Stone  Paving  Company  was  against 
Alfred  Clarke  only,  and  It  was  error  there- 
fore for  the  court  to  adjudge  that  that  com- 
pany "recover  from  the  defendants  Alfred 
Clarke  and  Johanna  F.  Clarke"  the  amount 
of  said  judgment. 

For  the  errors  above  noted,  the  Judgment 
and  decree  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur:  HATMBS,  C.;  BBTTT,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  fwegolng  (pinion,  the  Jw^ment  and  decree 
are  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 


Bx  parte  MILLER.    (No.  21.186.) 
(Snpzeme  Court  of  Oallfomla.   Nov.  ^  19K.) 

UVABDIAK  or  IkTAKT— APPOINTMBlfT— FbOCXDUBB 

— CoLUTBBAL  Attack. 

1.  An  order  appointing  a  guardian  of  an  ta- 
fant,  from  whidt  appeal  will  lie,  cannot  be  at- 
tacked by  a  hsbeac  corpus  proceeding,  except  for 
want  of  Jarisdictlon  to  reocter  it 

2.  Civ.  Code,  S  2(@.  declaring  that  abuse  of 
parental  aathority  is  the  subject  of  judicial  cog- 
nizance in  a  dvil  bction,  and,  when  the  abuse  u 
establiehed,  the  child  may  be  freed  from  dominion 
of  the  parent,  and  the  dutr  of  support  and  edu- 
cation enforced,  does  not  umit  the  authority  to 
appoint  a  gnaidiaa  on  petition  to  the  superior 
court,  as  provided  1^  Code  CXv.  Proa  |  1747. 
Beatty,  C.  J.,  dlsbenttng. 

In  bank. 

Habeas  corpns  proceeding  to  obtain  ciffitody 
of  lilley  MiUer.  Writ  discharged. 

H.  C.  Orant.  for  petitioners.  Martin  Stevens 
■nd  James  L.  Boblnson,  for  respondent 

HARRISON,  J.  The  return  to  the  writ  Is- 
sued herein  shows  that  the  said  Ulley  Miller 
Is  an  Infant  of  the  age  of  about  11  years,  and 
that  she  Is  in  the  custody  and  under  the  con- 
trol of  John  McComb,  by  virtue  of  an  order  of 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  made  May  8,  1894,  appointing 
blm  guardian  of  her  person.  On  February  28, 
1891,  McComb  filed  a  petition  in  said  superior 
court,  praying  to  be  appointed  guardian  of  her 
person,  and  thereupon  the  court  appointed  a 
day  for  hearing  said  petition,  and  directed  no- 
tice to  be  served  upon  her  parents  by  citation, 
at  least  five  days  twfore  said  hearii^.  The 
citation  was  thereupon  issued  out  of  the  court, 
and  served  upon  the  parents,  and  at  the  hear- 
ing the  Bald  parents  appeared  In  perscm  and 


by  attorney;  and  the  court,  after  hearing  the 
petition  and  considering  the  same,  made  an 
order  on  the  8th  of  May  appointing  McComb 
the  guardian  of  the  Infant,  and  on  the  12th  of 
May  letters  of  guardianship  were  issued  to 
him,  and  he  has  since  bad  tbe  costody  and 
control  of  said  Infant. 

Section  243  of  tbe  Civil  Code  provides:  "A 
guardian  of  the  person  or  prc^)erty,  or  both,  of 
a  person  residing  In  this  state,  who  Is  a  mi- 
nor, or  of  unsound  mind,  may  be  appointed  in 
all  cases  other  than  those  named  In  section  241, 
by  the  superior  court,  as  provided  in  the  Code 
of  Civil  Procedure."  Sectitm  1747  of  the  Code 
of  Civil  Procedure  provides  that;  "The  supe- 
rior court  of  each  county,  when  it  appeara  nec- 
essary or  convenient,  may  appoint  guardians 
for  the  persons  or  estates,  or  either  of  them,  of 
minors  who  have  no  guardian  legally  appoint- 
ed by  will  or  deed,  and  who  are  Inhabitants  or 
residents  of  the  county,  or  who  reside  without 
the  state  and  have  estate  within  the  coon^. 
Such  appointment  may  be  made  on  the  peti- 
tion of  a  relative  or  other  person  on  behalf  of 
the  minor,  or  on  the  petition  of  the  minor  tf 
fourteen  years  of  age.  Before  making  such 
app(dntment  the  court  must  cause  such  notice 
as  such  court  deems  reasonable  to  be  given  to 
any  person  having  the  care  of  such  mlnw,  and 
to  such  relatives  of  the  minor  residing  in  the 
county,  as  the  court  may  deem  proper."  As 
the  parents  of  the  child  appeared  in  person 
and  by  attorney  at  the  hearing  upon  the  peti- 
tion, the  giving  of  the  notice  to  that  extent  be- 
came Immaterial,  but  it  may  be  noted  that 
they  were  also  served  with  tbe  notice  directed 
by  the  court 

The  action  of  the  superior  court  In  appoint- 
ing the  respondent  as  gtiardlan  of  the  Infant 
was  a  Judicial  proceeding,  from  which  an  ap- 
peal could  have  been  taken  to  this  court  (Code 
Civ.  Proc.  i  963,  subd.  3;  In  re  Get  Young. 
90  Oal.  77,  27  Pac.  168);  and,  unless  the  ap- 
peal was  taken  within  60  days  aft^  the  or^ 
der  of  appointment  was  entered  (Code  Civ. 
Proc.  I  1715),  It  became  final.  The  right  of 
the  guardian  to  the  custody  of  tbe  Infant  can  be 
attacked  collaterally  only  upon  the  want  of  Ju- 
risdiction in  the  superior  court  to  make  the  or- 
der; and  when,  upon  proceedings  in  habeas 
corpus,  the  respondent  Justifl^i  Ids  custody  of 
the  infant  by  this  Judgmoit,  an  impeachment 
of  the  Judgment  Is  a  collateral  attack.  The 
constitution  (article  6,  {  5)  has  conferred  upon 
the  superior  court  Jurisdiction  In  aU  matters  In 
probate;  and  that  court  Is  thus  given  control 
over  tbe  persons  and  estates  of  minors  (Wilson 
V.  Roach,  4  GaL  366),  and  the  power  to  ap- 
point their  guardians  (Murphy  v.  Superior 
Court,  84  Cal.  576,  24  Pac.  310).  As  the  filing 
of  the  petition  for  the  appointment  of  a  guard- 
Ian  gave  to  the  superiw  court  Jurisdiction  of 
the  subject-matter,  and  the  appearance  of  the 
parents  at  the  hearing  of  the  petition,  as  well 
as  the  service  upon  them  of  the  citation,  gave 
to  the  court  Jurisdiction  over  their  persons,  It 
was  Incumbent  upon  them  to  imsrait  to  that 
court  any  matter.  If  such  existed,  which  would 
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have  jQBUfled  the  court  In  denying  the  petl- 
tloa  They  cannot  aftenrarda,  opoo  proceed- 
ings In  taabeae  corptw,  sMaeet  a  right  to  the 
custody  of  the  fnfimt  as  against  the  guardian, 
which  they  might  have  presented  In  ttiat  ih»- 
ceedlng,  but  which  ttaey  ne^^ected  to  present 

Section  20S  of  the  CItU  Code  is  not  a  Um- 
itatlon  upon  the  Jorlsdlctloa  which  has  been 
conferred  by  the  constitution  opon  the  snpe- 
rlor  court,  nor  is  It  a  limitation  opon  the  ex- 
ercise of  that  jnrisdlction  which  is  anUu^sed 
by  section  243.  Section  248  anthorlxes  fibls 
jorisdlctlon  to  be  ezerdsed  "In  all  cases  other 
tban  those  named  in  sectlcni  241";  and  aecttcm 
1747  prescribes  tbe  lurocednie  to  be  observed 
in  tlie  exercise  tit  the  Jurisdiction.  The  pri- 
mary porpose  at  section  2(3  Is  to  confrar  a  ilght 
of  action  In  favor  of  a  cbild  against  Its  parent 
for  the  tinise  of  parental  anthwity,  and  as  an 
incident  thereto,  upon  estaUlshlng  the  cause 
of  action,  to  enumdpate  ttw  cUld  ftom  the 
control  of  tbe  parent,  and  at  the  same  time  en- 
force in  Its  faTtnr  and  against  ttw  parent  the 
parenfa  oUlgation  of  8npp<nt  and  education. 
Tbe  antlxnity  ftar  appointing  a  guardian  for 
the  child  is  not  conferred  by  tbls  section,  and 
It  Is  di^iendent  iqxni  an  oiforconent  In  be- 
balf  of  tlw  child  of  the  right  of  action  thereby 
anthoriced.  In  Hunt's  Case  (Oal.)  87  Fac. 
206,  the  judge  of  the  superior  court  had  made 
an  ex  parte  order  directing  the  respondent, 
Kane,  to  take  the  custody  of  the  children  be- 
fore any  bearing  had  been  had  iqwn  his  peti- 
tion fw  gnardlansUp,  or  a  judicial  determina- 
tion that  any  grounds  existed  for  appointing  a 
guardian  for  the  minors.  The  order  waa  also 
made  without  any  notice  whatew  to  the  par- 
ents, or  either  of  them,  and  without  tiie  bmrh 
ance  of  any  letters  of  guardlanahlR  ox  reqidr- 
Ing  from  Kane  any  undertaking;  and  It  was 
b^d  that  this  proceeding  of  the  court  was 
whoDy  imanthorlzed.  What  was  stUd  In  the 
opinion  concerning  section  203  was  mo^y  U- 
luBtratlTe,  and  was  not  required  by  the  tacts 
of  the  cflse,  and  cannot  be  invoked  as  author- 
ity under  the  facts  of  the  present  case. 

The  writ  Is  discharged,  and  the  Infant  Is  re- 
msnded  to  the  custody  of  tin  respondent 

We  concur:  GAROUTTB,  J.;  McFAR- 
L&ND,  J.;  VAN  FLBBT,  J. 

TEMFLD,  J.  I  concur  in  the  order  dle- 
mlsdng  the  writ  and  remanding  tlie  child  to 
Its  guardian.  I  do  not  tlilnk  8ecti<»i  203. 
CIt.  Code,  throws  any  light  whatever  upon 
the  question  here  InrolTed.  It  does  not  pur- 
pwt  to  be,  nor  Is  It  a  limitation  upon  the 
power  conferred  upon  the  Judge  of  the  superi- 
or court  in  other  sections.  The  argtnnent  that 
tt  has  such  effect  Is,  I  think,  founded  upon  a 
ndstaken  view  of  the  poUcy  of  the  law.  If,  it 
Is  said,  a  gtiardlan  can  be  appointed  In  such  a 
case  cm  tiie  application  of  any  person  whom- 
soerer,  in  a  summary  proceeding,  then  section 
208  Kxvm  no  useful  purpon.  Why  should  the 
right  to  bring  stub  an  action  be  confined  to 
certain  qnclfled  persons,  and  why  must  It  be 


determined  in  a  legulu  tuHka,  it  the  same 
purpose  can  be  attained  In  this  summary  pro- 
ceeding? The  anawcr  is  that  the  same  pur^ 
pose  Is  not  attained  In  the  summary  proceed- 
ing. When  a  parent  Is  deprived  of  the  custo- 
dy of  Us  child,  and  therefore  ot  the  right  to 
its  swtos  and  earnings,  by  the  summary  pro- 
ceeding, be  is  no  longer  liable  for  Its  support 
and  education.  Tbls  is  true  as  a  general  prop- 
osition of  law,  and  it  Is  recognized  by  our 
Code.  8actl«i  106,  Id.,  provides  that  a  par- 
ent'entitled  to  the  custo^  of  a  dilld  must  tfve 
him  siqciIKUt  and  education  suitable  to  bis  clr- 
ctunatances;  lOalnly  Implying  that  the  parent 
does  not  owe  that  duty  to  a  child  when  he  Is 
not  entitled  to  its  custody.  Section  204,  Id., 
Is:  **The  authority  of  a  parent  ceases:  (1) 
Upon  the  appointmmt  by  a  court  of  a  guard- 
Ian  of  the  person  of  a  child."  In  accordance 
with  this  Idea,  secticm  200  of  the  same  Code 
piOTldee  fbr  the  case  of  the  dsatb  of  a  parent 
chaigeaUle  vrith  the  aiqipori  of  a  child;  and 
section  207,  that,  when  a  parent  neglects  to 
provide  necessaries  for  a  dbUd  "who  Is  under 
his  charge,"  third  pawns  may  provide,  and 
recover  their  value  from  such  parents.  In 
cases  of  divorce,  and  In  controversies  between 
the  paientB  In  regard  to  the  custody  of  chil- 
dren, other  sectiosis  provide  for  the  support  of 
the  cbUdren  (aectlons  137  and  199,  Id.);  bnt 
in  no  other  case,  exeept  as  provided  in  section 
203,  has  the  court  the  power  to  deprive  the 
parent  of  his  authority,  and  yet  hold  him  lia- 
ble for  the  malntoiance  of  his  child  accMd- 
Ing  to  his  condltl<m.  If  a  parent  because  ot 
bis  own  Incompetency  or  moral  worthlessness, 
n^lects  hiB  child.  It  vrould  (wdlnarily  be  of  no 
importance  to  have  a  decree  requiring  him  to 
support  a  child  which  he  Is  neglecting  or 
abusing;  bat  1'  a  wealthy  parent  were  to 
abuse  his  antborily.  It  would  be  of  the  first 
importance  to  the  child  that  it  should  be  edu- 
cated as  a  child  bom  In  that  c<mdItion  ci  life 
is  entitled  to  be.  That  this  is  the  purpose  ot 
section  203  I  cannot  doubt  and  It  has  no  bear- 
ing whatever  upon  the  constructicHi  to  be  giv- 
en to  section  243,  Civ.  Code,  or  section  1747, 
Code  Glv.  Fzoc.  I  therefMe  cmcor  in  the  or- 
der. 

BBATTT,  O.  J.  I  dissent  It  appears 
from  the  return  to  the  writ  that  on  February 
28,  1894,  John  McComb  filed  his  petition  in 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  describing  himself  as  secre- 
tary of  the  California  Society  for  the  Pre- 
vention of  Cruelty  to  Children,  and  alleging 
that  Lena  Miller,  a  minor,  has  no  guardian 
legally  appointed  by  will,  and  la  a  resident 
of  said  city  and  county;  that  Benjamin  Mil- 
ler and  Bona  Miller,  her  parents,  are  "unfit 
and  improper  persons  to  have  the  custody  of 
said  minor";  that  she  is  ten  years  of  age; 
that  her  paroits  reside  In  San  Francisco; 
and  that  it  Is  necessary  to  appoint  a  guard- 
ian of  her  person.  Upon  the  filing  of  this 
petition,  an  order  was  made  appointing  Fri- 
day, March  18;  1884,  tor  the  hearing  and  dl- 
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raetfBff'flreflari'  Mthta  therosf  to  1m  Hrved 
uiMB  tba  pannla.  Upoo  tUs  a  clitatloa  was 
iraued.  reqnlrliiir  the  piscBts  to  appear  on 
March  0th,  and  Bfaow  cauM  i^j  JcSia  Ho- 
Comb  Rbonld  not  be  appohitBa  sncb  snasd- 
lon,  whldh  citation  wan  serrad  on  Uaxch 
6th,  oolj  three  dayn  before  the  day  appoint- 
ed for  the  hearing.  The  order  of  the  superi- 
or court  ftoes  not  show  that  the  parents  ap- 
peared in  court,  but  It  is  alleged  In  the  re- 
tnni  that  they  did,  and  that  Gum  was  a  tvH 
hefMng.  However  tbla  may  be,  the  iwder 
appotntlny  a  guardian  merely  reettas  that 
the  petition  came  on  regolariy  for  faearlnflri 
ihaX  due  proof  was  made,  to  the  aatlafactton 
of  the  ludge,  that  notice  had  been  gtven  to 
tlie  relatiTes  «f  Ihe  minor  reridtag  la  the 
connty;  that  the  minor  waa  a  resident  of  tho 
comity,  and  needed  ttie  care  and  attention 
of  some  fit  and  propw  person.  "Wherefore 
it  is  <Hrdered  that  John  hfeComb  be  appoint- 
ed gnardlan  of  the  person  and  estate  M  said 
minwr,  and  that  letters  issae  upon  Us  glTli^ 
a  bond  in  -the  som  of  Ave  dtdlars."  It  fur- 
ther appears  laiat  tba  required  bond  was 
^Ten,  and  letters  of  goardtaMhlp  thereopon 
Issued.  R  l6  BOW  heM  that,  by  these  pro- 
ceedlngB,  the  natural  right  of  the  parents  to 
the  custody  and  society  of  Vbttr  wimtr  cbttd 
has  been  finally  determhsed,  MBd  that  slie  is 
henceforth  subject  to  the  exchwlTe  control 
of  the  gnardlan  so  appointed,  or  of  otb- 
ere  as  may  be  appointed  In  Us  plac& 

This  decision  Is,  in  my  fqpinim,  in  omfltct 
With  section  908  of  the  CtvU  Oode,  which 
reads  as  follows:  "The  abuse  of  parental 
authority  Is  tiw  subject  of  Judicial  cogni- 
sance in  a  drll  acttm  brou^  by  the  child, 
or  by  Its  relatlTe  withtn  the  third  degree,  or 
by  the  supervisors  of  the  county  when  the 
child  resides;  and,  when  the  abuse  Is  estab- 
lished,  the  child  may  be  freed  from  the 
ndnlon  of  ^  parent,  and  the  duty  of  sup- 
port and  education  enforced."  In  Be  Hunt 
fbli  court  rendered  a  deetslen  In  bank, 
which  Is  r^OTted  In  303  Oal.  865,  and  ST 
Pac.  206,  and  in  which  It  wae  hdd  that  "the 
father  aod  molfter,  being  the  natural  guard- 
ians of  a  child,  can  be  deprived  of  the  cusp 
tody  of  Its  person  only  by  a  proceeding  un- 
der section  203  of  the  Civil  Ck»de."  In  that 
case  ft  stnmger  had  asked  to  be  appointed 
gnardlan  of  two  minor  ehlldren  of  the  peti- 
tioner, upon  an  allegation  that  the  parents 
were  persons  of  Intemperate  habits,  and  not 
fit  to  have  the  custody  of  their  children.  Up- 
on the  filing  of  the  petition,  an  ex  parte  oi> 
der  was  made  by  the  Judge  of  the  superior 
court,  awarding  the  custody  of  the  children 
to  the  petitioner  pending  a  hearing.  After 
the  day  appointed  for  the  rehearing,  but  be- 
fore its  completion,  and  before  any  final  or- 
der in  the  matter,  the  writ  of  habeas  corpus 
was  Issued  out  of  this  court,  and  afterwards 
the  case  was  decided  In  the'manuer  and  up- 
on the  ground  above  stated. 

It  has  been  contended  In  the  argument 
here  that  the  point  dedded  In  tlie  Hunt  Case 


was  net  nacesssiflly  involved,  or  hnnl'TOd  at 
an,  and  omisequentiy  that  the  cspressloii 
^re  qasted  from  the  ovlnioa  vas  obite-, 
and  of  no  authortty.  I  cannot  aaaent  to  this 
▼lew.  Whtte  It  Is  possUdSe  that  tte  case 
might  have  been  decided  upon  another 
ground.  It  cannot  be  dokled  that  Ibe  graioA 
upon  which  the  decMon  was  arpreasly  put 
was  presented  by  tiift  amt.  It  deariy  a^ 
penred  that  an  attanqiC  had  beea  made,  in  a 
summary  atatutny  proeeedtaig  tar  the  ap- 
pointment of  a  guardian,  to  determine  the 
qiHBtton  whether  the  parents  of  minor  chil- 
dren had  not  by  their  aaleegndoct  (their  In- 
temperate habltai^  forfcdtad  their  natoral 
right  to  the  care,  enctody,  and  sodety  of 
their  children.  If  the  issue  tendved  fay  the 
petition  was  one  which  the  court  had  no  Ju- 
risdiction to  try  ta  that  pmeeedlBg;  it  te 
dear  that  the  provlakmal  order  made  there- 
in, awaMiag  the  temporary  eostsdy  of  the 
children  to  the  petttloaec,  waa  la  excess  of 
the  JurisdletloD  of  the  osart,  and  Tcdd.  Dp- 
on  whatever  other  grounds,  therefore,  the 
order  might  hava  twra  attacked.  It  Is  wy 
dear  that,  If  It  was  open  to  attach  upon  this 
ground,  the  petitioner  was  at  llbetty  to  plant 
himself  upon  it,  as  the  report  dwws  that  he 
did,  and  the  court  was  at  equal  Ittwrty  in 
making  its  dedBka  to  Ignore  etiwr  gnnmda, 
If  any  such  there  were,  and  to  contee  ttsdf 
to  this  ground.  If  It  was  deemed  soBlcfaat 
to  support  its  eondwdons.  as  In  fact  It  was. 
Under  these  dreomstances,  to  wav  that  tka 
espression  abore  quoted  tiom  the  oiplBkin  Is 
obiter  Is  equivalent  to  saykig  that  aoUdng 
can  ever  be  dedded  In  a  case  in  which  the 
same  condmrton  Is  sustained  i^eii  tsro  In- 
depwdent  Unes  of  reasonhig,  wUch  ■eems 
to  be  absurd.  But  the  authority  sf  that  da- 
cision  Is  assailed  upon  tb»  further  ground 
that  the  point  decMed,  not  bel^  neeeasarily 
Involved,  was  not  dnly  eoi^dered,  and.  Cor 
want  of  due  conelderaftlon,  was  enoBeevaiy 
dedded,  and  a  rule  thereby  eetaibUshed,  not 
only  contrary  to  the  Intmtlon  of  the  legisla- 
ture, but  extrcnnely  Inconvenient  and  even 
dangerous  In  Its  operathm.  TMs  corntentliMi 
deserves  serious  consideration.  It  may  be 
conceded  thai  the  language  of  the  dedelon 
In  Re  Hunt,  taken  In  Its  broftdest  sense,  and 
unqualified  by  reference  to  the  facts  of  that 
case,  goes  too  far.  fClie  case  before  the  court 
was  one  of  alleged  unfltnees  of  the  parents, 
arising  out  of  their  own  misconduct,— a  case. 
In  other  words,  of  forfeiture  of  pareutal 
rights  on  the  ground  of  parental  abuse,  and 
the  language  of  the  opinion  must  be  under- 
stood as  having  reference  to  that  state  of 
facts.  A  parent  might  become  unfit  to  have 
the  custody  of  his  children  without  any  fault 
or  misconduct  on  his  part,  as  In  case  of  In- 
sanity, permanent  or  temporary.  In  such  a 
case  It  would  generally  be  convenient,  and 
often  necessary,  to  appoint  a  giutrdlan  of 
ttie  persons  of  his  minor  children  during  the 
continuance  of  his  disability.  To  such  and 
similar  cases  section  208,  CUv.  Code,  has  no 
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apitllcfttkai.  But  In  my  oplnloii,  K  does  ap- 
ply to  all  Boch  Tlfrfadons  or  nefflect  of  parol* 
tal  duty  as  Jeopaidte  tbe  safety  and  weifax« 
of  a  child  to  an  extent  Jastlfylnf  a  forfeltare 
of  parental  donjon,  and,  whea  It  applies, 
I  Bee  no  reason  why  the  Eunedy  therein  pre- 
scribed dkould  not  be  eseluslTe,  as  was 
decided  in  flie  case  referred  to. 

Tlie  neaalng  of  tbls  and-other  prorMons 
of  our  Oode  relatlnff  to  the  subject  of  groard- 
lanslilp  will  be  rendered  plaiser  by  compar- 
Inc  ttem  with  tbe  doctrines  and  Tales  of  the 
eomnion  law  hi  regaxd  to  the  suae  mattw. 
The  ooKmon  law  reeognlaed  the  natnral 
right  «if  paMBtote  ttie  care  and  con&rol,  and 
to  tbe  sedoty,  servtees,  and  eanihie*,  of  tbelr 
minor  dilldren.  It  also  recognised  the  doty 
and  nmusslly  of  guarding  against  tbe  abnee 
of  parental  anttiorlty.  The  parent  though 
gnardlan  1^  nature  of  bis  minor  children, 
was  but  a  gnardlan  after  all,  and,  as  soch, 
anblaet  Uka  cn  other  trustees,  to  the  Juris- 
diction of  toe  chsnodlw.  Guardians  In  soc- 
age and  gnaidlaaa  in  rtilTalry  were  deslff* 
nated  by  the  law,  and  had  the  custody  of 
the  persons  ot  their  wards,  as  well  as  of 
their  estates.  There  were  also  guardians  ap- 
pointed by  win  or  deed  under  the  statnte  12 
Gar.  II.  c.  24.  All  these  were  trustees,  sub- 
ject to  icmonl,  dtedpUne,  or  correctkm  by 
the  ehttncellor  for  any  ne^leet  m  mteeonduct 
KoJttdlclal  to  the  ward.  And  upon  tbe  same 
pxrands,  and  for  the  sams  reasooB.  the  nat- 
ural guardian  was  nftiject  to  the  same  furts- 
dlctlon,  and  it  extended  to  every  s«rt  of  mts- 
eondnct  or  neglect  by  which  a  parent  «onUI 
forfeit  his  parental  rights.  It  Is  no  doubt 
true  that  In  the  mattra  of  gvardlanship  of 
the  pwKHo,  the  Jurlsdicthm  of  the  chancellor 
was  exercised  lees  freely  In  tbe  care  of  par- 
ents  (guardians  1^  nature)  than  to  the  case 
of  goardlans  designated  by  law,  or  appototed 
^  will  w  deed,  or  apimlnted  by  tbe  chan- 
edlor  btmselC  In  d^nlt  at  other  designa- 
tion. But  if  80,  It  was  only  because  the 
mutual  benefits  flowing  from  tbe  natoml  re- 
lation of  parent  and  child  are  so  mantfetf 
and  important  as  to  outweigh  bseacbes  «f 
doty  which  In  any  other  guardians  would  be 
ground  of  reDMrvuL  The  interest  at  ttm  ohlld, 
however,  was  always  the  paramount  oousld' 
«cattcm;  and,  wteo  Its  safety  or  welfare  was 
Benaoed,  the  cbancdlor  had  power  to  free 
the  child  trosB  the  parental  dominion,  and  to 
take  It  nndsr  his  own  protection.  Tbe  means 
by  which  this  Jnrledlctloo  was  inroked  and 
exercised  was  a  suit  In  equity  against  the  of- 
fending parent  Pom.  Bq.  Jv.  |  ISOT,  and 
eases  cited.  TUs  being  the  state  of  the  law 
b^cnre  the  Oodee,  oor  legMatnce,  in  enacting 
section  a03  of  tbe  OItU  Oode,  has  done  Uttle 
mors  than  to  pot  Into  the  statute  what  waa 
ttK  hrw  already.  The  abuae  of  parental  an- 
thority  la  tbe  rabjeot  of  judicial  oegnlsuioe 
la  a  drll  actloB,  and  so  It  always  mis.  And 
there  la  no  reason  to  suppose  that  the  words 
'^buse  of  parental  authority"  were  used  In  a 
sense  less  tompvsbenatve  than  I  have  attrib- 


uted to  them,  vis.  a  aeam  which  will  compre- 
hend every  sort  of  neglect  or  ralsconduet 
which  a  parent  may  Justly  fcofelt  his  paren- 
tal righto;  or,  in  oflier  words,  every  case  In 
which  the  nnfltmns  of  the  parent  te  predicat- 
ed upon  his  own  fiinlt  whether  of  omission 
or  eommlsidon.  If  this  Is  so,  if  seems  clear 
to  my  mind  that  the  further  Intent  of  the 
provision  Is  that  when  a  child  la  to  be  for- 
ever freed  from  the  dominion  of  Its  parento 
iq>on  the  ground  at  parental  abuse,  the  l8su» 
nnist  be  tried  and  determined  in  a  dvll  ac- 
tton  prosscoted  in  the  name  of  the  child  or 
of  a  near  relative  or  of  the  board  of  super- 
visors of  the  proper  county.  It  Is  taitended 
that  the  acto  and  facte  eonstttntlBg  tbe  abuse 
tdionld  be  alleged  In  tosnable  form;  that  the 
otfendlng  parent  should  be  summmed  Into 
the  court  In  the  nsnal  way,  and  should  have 
the  ordinary  rl^  of  m  defMidant  In  a  dvffl 
Bctlcm  to  defend  1^  demurrer  and  answer, 
and  to  have  tbe  Issue  tried  as  other  Issues 
are  tried  to  civil  actions.  And  It  Is  further 
Intended  (tm  such  would  be  tSie  neeessary 
oonsequmce)  that  a  trial  and  determlnaticHi 
of  the  Issue  in  favor  of  the  parent  should  be 
a  bar  to  another  actten  for  tbe  same  cause,  i 
In  this  caae  the  proceeding  waa  not  Instl-' 
tuted  by  nor  cmiducted  In  the  name  of  tbe' 
child  or  of  a  relative  or  of  the  board  of 
8m»ervisoi8,  and  It  waa  not  a  dvll  action,  as 
defined  in  the  Oode  (Oode  Civ.  Proc.  {  30),' 
but  a  special  and  smnmary  proceeding.  In 
which,  upon  a  petition  eontelnlng  no  spedfle| 
allegations,  but  eoudied  In  the  baldest  and 
vaguest  general  terms,  tbe  parente  wm«  cit- 
ed upon  five  days'  notice  (five  prescribed,' 
three  actually  gfvm)  to  Show  canse  why  tbe 
petttimieF— a  mere  strsngw-sbould  not  be 
appointed  guardian,  and  they,  as  a  necessary 
consequence,  deprived  permanently  of  tbe 
custody  and  sodetr  of  tbelr  child.  If  such 
^ocednre  Is  allowable,  section  20ft  of  the 
CtvU  Code  might  as  well  not  exist.  Why 
limit  the  ri^t  of  action  to  certain  designated 
peraons,  and  why  require  or  authorize  a 
dvB  action,  if  any  stranger  may  pass  tbe 
stotote  by,  and  have  a  trial  of  the  Issue  In 
a  summary  proceeding,  tbe  only  effect  of 
whidi.  If  the  dedslon  should  happen  to  be 
la  favor  of  the  parent  would  be  to  leave 
him  ocposed  to  the  neceestlr  of  litigating 
the  same  matter  the  next  day  In  a  nerw  pro- 
ceeding, commenced  by  some  other  stranger 
volunteering  to  the  child's  behalf?  If,  in- 
stead of  the  pcoeeedings  by  whk-b  tills  child 
was  transferred  to  the  custody  of  Gea.  Mc- 
Oomb,  an  action  had  been  eommenced  as  tbe 
statute  provides,  these  parents,  as  defend- 
ants in  such  action,  must  bave  been  served 
with  a  summons  and  copy  of  a  complaint 
oontalnfaig  a  statanent  of  speddc  facts;  they 
would  have  had  at  least  10  days  to  demur  or 
answer,  and  the  cause  when  at  Issue  would 
have  gone  upon  a  trial  calendar;  there  would 
have  heen  time  to  subpoena  wltuMses;  and. 
In  short  the  proceedings  would  have  been 
oo^neted  with  that  deUbeortlon.  and  wttb 
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the  opportnnltiea  to  defend,  which  the  l&w 
deems  essential  where  the  controversy  in- 
Tolvea  the  smallest  property  or  contracit 
right.  And,  In  case  of  a  Judgment  adverse 
to  the  parents,  they  would  hare  had  one  year 
to  appeal,  Instead  of  the  60  days  within 
which  they  -were  compelled  to  appeal  from 
this  order. 

The  question  Involved,  therefore,  although 
merely  a  question  of  procedure,  Is  one  of 
some  practical  consequence.  But,  even  If  it 
were  otherwise,  the  mere  fact  that  the  stat- 
ute has  prescribed  the  remedy  by  action 
brought  by  some  one  of  certain  enumerated 
persons  Is  a  sufficient  reason  for  Insisting 
upon  that  course,  unless  there  are  other  con- 
current  remedies  allowed  by  law.  It  is  said 
that,  under  section  1747  of  the  Code  of  Civil 
Procedure,  the  superior  court  of  any  county 
has  a  general  authority  to  appoint  guardians 
of  the  persons  or  property  of  resldoit  mi- 
nors, and  to  determine,  upon  the  petition 
for  guardianship  therein  prescribed,  any  and 
all  questions  upon  which  the  necessity  ae 
propriety  of  such  appointment  depends.  In 
a  certain  sense  this  Is  true.  Tba  court  not 
only  m^,  bat  mns^  determine  whether  or 
not  "It  Is  necessary  or  conreolent"  to  ai^Ndnt 
a  goardlon.  Bat  It  Is  entirely  consistent 
with  this  iHTc^sition  to  hold  that  as  to  one 
occasion  ttar  exercising  the  power  ot  appoint- 
ment, Til.  the  forfeiture  ot  parental  rights 
by  abuse  of  parental  authority,  it  must  look 
solely  to  the  Judgment  of  a  competent  tri- 
bunal given  In  a  proper  acthm,  brought  by 
a  [ffoper  party.  In  «der  to  determine  wheth- 
er .the  occa^on  has  arlsoi;  or,  In  other  words^ 
it  is  entlrdy  consistoit  with  the  conceded 
power  and  Jnrisdlctlan  ot  the  i^bate  court 
In  the  matter  ot  guardianship  to  hold  that, 
when  abuse  of  parental  authority  la  the 
ground  ot  aiq^cation,  the  necessary  and  ma- 
terial allegation  of  the  petition  must  be,  not 
merely  that  the  parent  Is  unfit,  or  that  he 
has  abased  his  authority,  but  that  a  oosn- 
petent  tribunal  has  duly  given  a  Judgment 
to  that  effect  And  not  only  are  tiieae  two 
propositions  entirely  consistent  with  them- 
selves and  with  every  prorlrion  ot  the  Codes 
upon  which  counsel  rdy,  but  It  la  only  1^ 
insisting  upon  both  that  all  parts  of  the  stat- 
ute, and  especially  section  203  of  the  Civil 
Code,  can  be  glren  effect  In  this  view,  all 
parts  of  the  statute  are  p«tectiy  harmon- 
ized, and  each  iterates  as  It  was  clearly  In- 
tended to  operate.  But  to  hcAd  that  the  leg- 
islature, while  taking  the  pains  to  declare 
that  the  abuse  of  parental  authori^  Is  the 
subject  ot  a  dm  action,  and  to  limit  the 
number  of  those  who  mi^  inrosecute  the  ac- 
tion, has  at  the  same  time  given  full  liberty 
to  any  stranger  or  TOlnnteer  to  Ignore  at  hla 
pleasure  the  prescribed  method  of  procedure, 
la  to  convict  1^  lawmakers  of  the  merest 
folly.  I  do  not  think  gu<^  folly  should  be 
Imputed.  On  the  contrary,  I  think  the  pco- 
visions  of  section  208  of  the  OtvU  Code 
should  be  strictly  upheld  and  cnfoced;  not 


only  because  It  is  the  law,  but  because  It  is 
a  law  which,  while  it  conserves  rights  which 
certainly  are  as  sacred  as  any  rights  of  pmi>- 
erty,  Is  capable  of  strict  enforcement  with- 
out Incurring  any  of  the  dangers  to  children 
wblch  counsel  has  supposed  would  ensue. 
The  statute,  as  we  have  seen,  Introduces 
nothing  new.  The  Jurisdiction  ot  the  chan- 
cellor in  England  and  the  courts  ot  equity 
In  this  country  to  try  actions-  Involving  ques- 
tions of  parental  abuse,  and  to  dispose  of  the 
custody  of  cbUdroi  subjected  to  such  abase, 
has  long  been  th<»oughly  established;  and 
there  is  no  reason  why,  Ind^endoit  ot  sec- 
tion 203,  Clv.  Code,  such  acttrau  should  not 
be  maintained  In  this  states  except  that,  all 
matters  of  procedure  being  here  r^ulated 
by  statute^  It  might  be  held,  In  the  absence 
of  any  provisions  similar  to  those  of  said 
section  203,  that  the  provisions  relating  to  the 
appointment  of  guardians  were  Intended  to 
be  exclusive.  As  It  Is,  however,  It  Is  plain  to 
my  uklnd  that  they  were  not  Intended  to  be 
exclusive,  but  that  they  must  be  administer- 
ed In  conjunction  and  In  harmony  with  see- 
tion  203. 

The  argument  against  Oils  Ttew  Is  alto- 
gether based  upon  the  supposed  hardships, 
incottvenloices,  and  dangers  that  It  involTes; 
but  these,  I  think,  may  be  esslly  shown  to 
be  purely  Imaginary,  and,  erat  if  they  were 
more  rrat  than  Imaginary,  the  nrgnmmt 
from  Incmvenlence  could  not  be  i^arded  If 
the  law  Is  plain,  as  It  seems  to  me.  The  in- 
convenloiceB  resulttng  from  tiie  operation  ot 
a  law  are  tot  the  cMuMastlon  ot  the  leg- 
islature, and  the  courts  must  sssame  that 
they  have  been  duly  welded  and  deliberate- 
ly encountered,  as  being  of  less  concern  than 
those  which  the  law  was  designed  to  remedy. 
But,  I  repeat,  these  supposed  Inconveniences 
are  purely  Imaginary. 

The  substance  of  the  argument  under  this 
head  Is  that  It  Is  necessary  In  view  ot  the 
welfare  ot  children,  which  is  the  psramoont 
cmislderation,  that  the  court  diould  have  the 
power  to  proceed  summarily  In  order  to  pre- 
vent the  IrreparaUe  ruin  which  might  owne 
it.  In  the  cases  snin>osed,  the  children  were 
not  removed  without  delay  from  the  ctmtnd 
and  Inflaoice  of  their  wicked  and  depraved 
parents.  But  conceding  that  such  cases  as 
counsel  suppose  have  occurred  and  will  here- 
after occur,  I  cannot  see  why  the  remedy  by 
action  la  not  Just  as  efficacious  as  the  r«n- 
edy  pursued  in  this  Instance.  Tlie  action  Is 
an  equitable  action;  the  Judge  la  srmed  with 
all  the  powers  of  the  chancellor.  Whatever 
provisional  wdera  It  la  necessary  to  make 
pending  the  litigation,  to  protect  the  Intov 
ests  or  Insure  the  safety  ot  the  child,  he  has 
as  nMudi  and  more  authority  to  make  tiian 
he  has  whoi  sitting  In  probate  or  In  a  guard- 
ianship proceeding.  The  Code  provisions  re- 
lating to  guardianship  confer  no  power  upon 
the  Judge  to  provide  for  the  temporary  cus- 
tody of  the  child.  If  he  has  atrthwlty  to 
make  any  such  order,  he  must  derive  It  tMra 
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tbe  equitable  Jurisdiction  conferred  upon  the 
sup^tor  court;  and.  If  It  is  derived  from  that 
source,  he  can  exo^se  It  as  well  and  as 
amply  In  an  action  as  he  posBlbly  can  Id  a 
special  proceeding.  So  far,  therefore,  as  the 
exigencies  of  the  case  may  demand  immedi- 
ate action  on  the  part  of  the  judge,  the  child 
la  certainly  as  well  protected.  If  not  much 
more  amply  protected,  in  an  action  than  In 
the  special  proceeding.  If  it  Is  contended 
that  provisional  orders  for  the  temjrarary 
custody  of  the  child,  made  after  the  com- 
mencement of  an  action,  will  not  be  snffl- 
clent  to  meet  the  edgenclea  of  some  cases, 
the  answer  Is  that  an  action  may  be  com- 
menced aa  easily  and  expeditiously  as  a  spe- 
cial proceeding,  and  what  will  answer  in  <me 
case  will  answer  equally  well  In  the  other. 
But  counsel  seem  to  claim  that  there  may  be 
delays  In  commencing  an  action  owing  to  the 
absence  or  nnwilUngness  of  relatives  or  In- 
attention on  the  part  of  the  board  of  super- 
visors. We  do  not  think  It  ought  to  be  as- 
sumed that  tbe  board  of  supervisors,  being 
adrlsed  of  their  duty  and  power  In  the  prem- 
ises, would  neglect  to  Interpose  In  a  proper 
case;  but  allowing  that  they  would,  and  that 
there  were  no  relatives  willing  to  met,  there 
would  be  nothing  to  prevent  the  society  for 
the  prevention  of  cruelty  to  children,  or  any 
other  (AarltaUe  o^anizatlon  or  private  per- 
son, from  applying  to  tbe  proper  court  to  be 
appi^ted  guardian  ad  Utem,  bo  as  to  com- 
mence the  action  In  the  name  ot  the  child. 
And,  if  the  case  was  of  such  pressing  ex- 
igency u  to  justly  the  extreme  course  re- 
sorted to  In  this  and  other  Instances,  of  tak- 
ing the  child  from  Its  parents  without  any 
legal  warrant,  but  with  a  view  to  legal  pro- 
ceedings, such  a  course  would  be  as  appro- 
priately followed  by  an  action  as  by  a  apedal 
proceeding.  There  Is  no  reason,  therefore, 
for  Ignoring  tbe  statute  In  these  matters. 
Indeed,  the  minor  would  enjoy  a  much  more 
ample  measure  of  protection  in  the  dvO  ac- 
tion iwovlded  finr  In  sectlcm  206  of  tbe  Civil 
Code  than  nnd«  a.  mere  petition  for  guard- 
ianship; for  in  that  proceeding  tbe  superior 
court  acts  under  a  statute  wM<ib  confers  no 
power  to  issue  an  injunction  against  the  of- 
fending parrat  pendente  llt^  as  may  be  done 
1^  the  chancellor.  See  cases  dted  by  Pom. 
Bq.  Jnr.  |  ISOT,  and  Schouler,  Dun.  Bd.  1 
249. 

To  take  tUa  case  as  an  fflnstratkm:  What 
would  have  become  at  the  Infant  child  dar- 
Ing  the  nine  days  intervralng  tbe  fiUng  of 
the  petition  and  the  day  appotnted  for  the 
hearing  if  her  jHotoctlon  had  dco^ended  upon 
the  statutory  provisions  relating  to  the  ap- 
pointment of  guardians,  and  her  parents  had 
been  wl<^ed  and  depraved  enough  to  subject 
her  to  the  contamination  and  outrage  that 
counael  bare  Instanced  as  occurring  In  oth- 
er  cases?  She  must  have  been  left  during 
that  Intwfal  at  time  in  the  power  of  her 
parents,  and  ttiat  would  have  sufficed  for  ho* 
mln  If  the  courts  and  the  law  are  as  Impo- 
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tent  as  the  argument  supposes.  But,  In 
truth,  they  are  not  To  protect  a  child  from 
immediate  danger,  tbe  law  wlU  Justify  the 
same  measures  as  were  taken  in  this  case; 
and,  If  the  parent  seeks  to  regain  her  custody 
by  habeas  corpus,  a  court  wiU  not  put  her 
back  in  his  power  when  It  appears  that  her 
welfare  would  be  Imperiled  by  so  doing,  espe- 
cially when  proceedings  have  been  commen- 
ced, or  are  about  to  be  commenced,  to  deter- 
mine the  parental  right;  and,  upon  com- 
mencement of  the  action^  the  court,  as  has 
been  shown,  could  see  that  she  was  protected 
pendente  lite. 

It  remains  to  be  noted  that  section  203  of 
the  Civil  Code  does  not  In  Itself  provide  for 
tbe  appointment  of  a  guardian,  or  even  Infer 
the  necessity  of  such  appointment  In  all 
cases  covered  by  It  It  provides  a  method 
of  establishing  parental  unfitness  arising  out 
of  parental  misconduct,  and  for  a  Judgment 
freeing  the  child  from  the  parental  dominion, 
as  well  as  a  Judgment  enforcing  the  duty  oC 
support  and  education.  When,  In  such  an 
action,  the  abuse  of  authority'  ts  established, 
and  a  Judgment  has  been  givok  freeing  the 
child  from  parental  authority,  a  case  Is  then 
presented  In  which  It  may  be  necessary  or 
convenient  to  appoint  a  guardian  of  the 
child's  person.  But  when  a  child  has  living 
parents  (or  a  living  parent),  In  whose  custody 
he  Is,  and  who  are  otherwise  fit,  the  superior 
court  has  no  authority  in  a  summary  pro- 
ceeding to  take  him  away  from  his  natural 
guardians  upon  the  ground  that  they  hare 
forfeited  their  rights  their  misconduct,  un- 
less such  forfeiture  has  been  established  by 
a  Judgment  In  the  action  provided  tax  In  sec- 
tion 203,  Civ.  Code. 

Counsd  have  cited  many  provisions  of  tiie 
GlvU  Code  and  Code  of  Civil  Procedure  which 
they  contend  are  Inconsistent  with  the  con- 
struction here  given  to  section  205.  There 
Is  nothing  In  any  of  these  objections,  and  I 
shall  not  review  them  In  detail,  bnt  I  wffl 
notice  the  one  upon  which  counsel  seem  to 
rely  with  the  greatest  confidence. 

Subdivision  8  ot  section  246  of  the  Civil 
Code  reads  as  follows:  **0f  two  persons 
equally  entitled  to  tbe  custody  In  other  re- 
spects, preference  is  to  be  given  as  foUom: 
(1)  To  a  parent;  09  to  one  who  was  indicat- 
ed 1^  the  wishes  ct  a  deceased  parent;  (S)  to 
one  who  already  stands  in  the  position  of  the 
trustee  of  a  fund  to  be  applied  to  the  child's 
support;  (4)  to  a  ndative."  It  Is  contended 
that,  on  the  construction  here  glvoi  to  sec- 
tion 208.  no  room  Is  left  for  the  operation  of 
a  provision  which  assumes  that  th^  may 
be  two  persons  equally  entitled  to  the  custo- 
dy of  a  minor  In  other  respects,  and  one  of 
th«n  a  parent  It  Is  not  difficult  to  suppose 
a  great  variety  of  cases  to  whldi  this  section 
would  apply  without  trenching  upon  the  oper- 
ation of  section  203.  Suppose  a  guardian  of 
the  person  of  a  minor  child  to  have  been  sp- 
polnted  because  its  only  living  parent  was 
Insane,  or  bad  been  convicted  of  a  fdony,  or 
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WBS  a  fufflflTe  from  the  state,  or  was  an 
habitual  drunkard,  or  was  UTlng  In  adultery; 
and  suppose  that  the  parent  had  recovered 
his  reason,  had  been  pardoned,  bad  returned 
to  the  state,  had  been  cored  of  Ua  drunken- 
ness, or  abandoned  fals  scandalous  mode  of 
life.  In  the  flret  case  be  would  become  en- 
titled to  the  custody  of  his  child  on  recover- 
ing his  reason,  If,  In  other  respects,  be  was 
equally  entitled  with  the  gnardlan.  In  the 
other  cases,  although  adjudged  guilty  of  pa- 
rental misconduct,  and  his  natural  right  gon^ 
he  might  still  claim  the  guardianship  by  ap- 
pointment in  preference  to  a  stranger  no  bet- 
ter qnallfled  in  other  respects.  In  all  these 
cases,  and  in  many  oth««  that  might  be  snp- 
posed,  th^  would  be  room  tar  the  <v>emtion 
of  section  246.  which,  after  all,  amounts  to 
Bttie  more  than  the  statement  of  a  general 
principle  to  be  applied  In  any  possible  case 
ttiat  might  arise  In  whlcb  two  pwsons  equal- 
ly entitled  tat  other  respects,  bnt  one  of  them 
Hie  iMrent,  were  contending  for  the  custody 
of  a  minor  child. 

It  is  nert  urged  by  cocmsd  that  It  has 
become  the  settled  practice  in  this  state  to 
ftnfelt  the  natural  right  of  parents  without 
an  action,  and  two  cases  are  cited  In  wbicb 
ttila  court  has  tmidtedly  conceded  the  valid- 
tty  of  proceedings  here  in  questltm.  In  re 
Oet  Young,  90  Gal.  77,  27  Pae.  1S8;  In  re 
Tance,  02  CaL  IffiS,  2S  Pac.  220.  In  ndther 
of  these  cases  was  the  point  raised  or  consid- 
ered tbat  an  actl<m  was  necessaiy.  In  Be 
Hunt  it  was  argued  and  dedded  by  the  court 
In  bank,  in  accordance  with  the  views  here 
e^reesed;  and  the  doctrine  of  that  case,  I 
am  convinced,  is  a  salutary  and  a  necessary 
one.  The  natural  right  of  a  parent  to  the 
custody  and  society  at  bis  child  is  certainly 
equal  In  dignity  and  importance  to  any  right 
of  proper^,  and  ought  not  to  be  taken  away 
with  less  ceremony  than  be  would  be  deprtv- 
•d  of  a  csrt  or  a  horse. 


TURNER  T.  SISKIYOU  GOUNTT.  (No. 
18,207.)  . 

OSnprane  Court  tft  California.   Oct  S,  18850 

OORBTITOTIOirAL  Law— LaOK  OF  UVIFORKHT. 

The  conn^  KOTernment  net,  {  190,  iubd. 
16  (St.  1801,  p.  38.'^),  in  allowing  a  witness  In  a 
crimiDBl  cane  before  the  niperlor  court  of  counties 
of  the  twenty-eighth  class  aloue,  "subject  to  the 
dtacretion  of  the  court,"  the  same  per  diem  and 
mileflfTe  flf<  jurors  in  like  rases,  violates  Const 
srt  1,  I  11,  requiring  goieral  laws  to  have  a 
"unifona  operation." 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Siskiyou  county; 
John  S.  Beard,  Judge. 

Action  by  W.  W.  Turner  against  the  coun- 
ty of  Siskiyou,  tndlTidually  and  aa  assignee, 
for  witnesses'  fees.   From  a  J  ailment 
defHiidant,  irialntiir  appeals.  Berecsed. 

Jas.  F.  Lodge,  Dtet  Atty.,  for  appdlant 
Warren  ft  Taylor  (T.  U.  Osmont,  of  counsel, 
for  respondent 


McFARLAND,  J.  The  defendant  demur- 
red to  the  cMuplalnt.  The  demurrw  was 
overruled,  and,  defendant  declining  to  answer, 
Judgment  was  roidered  for  plalntUL  De- 
fendant appeals  from  tlie  Jndgmait: 

The  actltm  was  brought  by  platnttlt  to  re- 
cover fOT  fees  and  mileage  of  himself  and  a 
number  of  assignors,  as  wltnessea  In  a  certain 
criminal  case  tried  in  the  Buperiar  court  of 
Siskiyou  county.  The  action  Is  not  based  on 
section  1320  of  the  Peoal  Code,  which  Is  gen- 
eral in  Its  nature,  and  applies  to  the  whole 
state,  and  which  gives  a  judge  the  discre- 
tionary power  to  direct  the  county  auditor  t» 
draw  his  warrant  upon  the  treasurer  for  a 
reasonable  sum  of  money,  to  be  spcdfled  In 
the  order,  for  the  necessary  mxpamm  of  a 
witness  In  a  criminal  «as^  where  *1t  ap- 
pears that  he  has  come  from  a  place  ontslds 
of  the  county,  or  that  he  Is  jNur  and  noable 
to  pay  the  expense  of  sadi  attendance.**  It 
Is  brought  aiid»  subdivMm  IS  itf  seeUrak 
190  of  the  county  government  act  (St  1881, 
p.  88S),  which  provides  that.  In  counties  of 
the  twenty-eis^h  class  almie^  '^every  person 
subpoenaed  as  a  witness  In  a  criminal  cue 
before  the  superior  court  shall,  suhject  to  the 
discretloa  of  the  judge  there(tf,  be  entitled  to 
the  same  per  diem  and  mileage  as  Jurors  In 
like  case;  provided,  that  snch  per  diem  to 
witnesses  only  be  allowed  for  actual  days'  at- 
tendance." l%Is  pnvrtslon  Is  dearly  nneon- 
stttntlonal  and  ytM.  It  does  not  andy  to 
counties  of  any  othor  class.  Other  counties 
ore  subject  in  the  matter  of  juries  In  criminal 
cases,  either  to  sectltm  1329,  Pen.  Code,  above 
noticed,  or  to  provMons  very  similar  to  those 
of  that  section.  The  county  government  act 
is  essentially  a  "general  law"  (Lhragherty  v. 
AusUn,  91  Cal.  601.  6S2,  638,  88  PfeCL  831^ 
and  29  Pae.  1002);  and  the  prorlslon  In  qiws- 
Uoa  does  not  have  a  "nnlfonn  apenMon," 
as  required  by  secthm  11  of  article  1  €f  1S» 
state  constitution.  The  difficulty  la  not  re- 
moved by  the  foot  that  the  counties  are  daatf- 
fled,  and  tbat  the  provision  apphee  to  all 
counties  oi  a  certain  class;  beeanse,  under 
seeUoQ  6  of  article  11,  counties  may  be  cla sal- 
fled  only  for  the  purposes  of  regulating  the 
compensation  of  certain  public  officers  there- 
in enmnented.  DoogbCTty  ▼.  Avstln,  snpni; 
Welsh  V.  Bnunlet  98  GaL  219,  83  Pac.  66. 
In  an  other  respects  "the  l^lslature  shall  es- 
tablish a  Systran  of  connty  governments 
whldi  lAall  be  uniform  Ihroivhoat  tte  state." 
Section  4,  art  tL  Gody  v.  Mmphey,  88  CaL 
S22,  26  Pac.  1081,  dted  by  respondent  dealt 
with  the  salary  of  sheriff,— -the  very  thing  for 
which  counties  may  be  dasslfled.  The  pro- 
vlsl(m  In  questltm  In  Hie  case  at  bsr  Is  local 
and  special,  beeanse  It  Is  not  In  force  in  all 
parts  of  the  state,  and  does  not  affleet  equally 
either  all  the  people  or  all  Indtvldnato  of  a 
dam;  and  It  is  ther^ova  tnvaHd  in  a  sys- 
tem of  county  govern  menis  which  must  be 
**unlform  throughout  the  stale."  It  Is  not 
even  uniform  as  to  the  partladar  Indtvldoais 
whom  It  seeks  to  reach,  becaose  the  allow- 
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ance  to  be  mads  depends  upon  tbe  abaolnte 

win  of  tbe  judge.  No  rules  or  principles  are 
given  or  hinted  at  by  wblcb  be  is  to  "bear 
and  determine."  No  facts  are  to  be  found 
or  conclnslon  reached,  Judicially.  He  Is  not 
to  Inquire  and  determine,  as  under  section 
1329.  Pen.  Code,  whether  tbe  witness  canxe 
from  without  the  county,  or  Is  poor  and  un- 
able to  pay  the  expenses  of  his  attendance, 
and  what  would  be  a  reasonable  sum  for  bis 
necessary  expenses;  but  the  witness,  if  he 
receives  anything,  no  matter  what  his  condi- 
tion or  where  his  residence  may  be,  is  to  re- 
ceive "the  same  per  diem  and  mileage  as 
jurors,"  and  this  be  la  to  receive  or  not  re- 
ceive as  the  Judge  may  arbitrarily  wIIL  If 
the  provision  in  question  could  be  considered 
as  an  enailtment  Independent  of  the  county 
government  act,  which  must  be  uniform 
throughont  tbe  state,  It  woold  still  be  a  local 
and  special  law,  withlu  tbe  proliibltion  of  sec- 
tion 25  of  article  4  of  the  constitution.  It 
would  be  a  law  "regulating  county  •  •  • 
business."  The  Judgment  Is  reversed,  with 
directions  to  the  superior  court  to  sustain  the 
demurrer  to  the  complaint 

W«  concur:  HBNSHAW,  J.;  TQMPLB,  J. 


HOLT  UANVVQ  CQ.  t.  BWINO.  (No. 

(SopMaDe  Ooort  of  Oallf«nda.   Oct  4,  180S.) 

CkKTDmojTAi.  Sau— ELBcnoir  OF  Revbdtrs. 
A  corporation  dellTered  to  B.  a  macbine, 
taking  hU  notes,  and  also  a  contract  pcoriding 
that  me  compauT  did  not  i>art  with  Its  title  nntil 
the  notes  were  fully  paid;  that,  sboald  E.  make 
default  in  any  of  the  imymeata,  the  company 
might  terminate  the  ctmtract,  and  take  the  ma- 
cbtne;  and  that  all  payments  prior  to  such  de- 
fault should  be  compensation  for  its  nee.  After 
default  by  "E.,  he  died,  and  the  company  present- 
ed to  his  administratrix  its  claim  npon  the  notes 
ftff  tbe  balance  dne,  and  the  claim  was  allowed 
and  i^^proved  by  tbe  coort.  Bcld,  that  ti»  com- 
pany waived  Its  right  to  retake  the  machine,  and 
elected  to  treat  the  transaction  as  an  abimlute 
sale.  Wells,  Fargo  ft  Oa  v.  Robinson,  IS  Gal. 
M2.  dMingalshed. 

Goimidssloners'  dedston.  Department  2. 
Appeal  from  mperlor  coni%  Xnba  county; 
A.  Davis,  Judge. 

Action  In  dftim  and  dcaiveiy  by  tlie  Holt 
Mantifttcturlng  Company,  a  corporation, 
agatnst  Rosa  T.  Kwtng.  I'rom  a  Judgment 
for  irialntiff,  and  from  an  order  denying  a 
motl<»i  for  a  new  t^l.  defendant  appeals. 
Reversed. 

W.  H.  Carlln,  for  appellant.  Forbes  & 
Dlnamore,  for  respondrat 

HAYNES.  C.  AcUon  In  claim  and  deliv- 
ery of  personal  property.  On  July  8,  1893, 
the  Holt  Manufacturing  Company  entered 
into  a  contract  with  T.  S.  Ewlug,  under 
which  the  "improved  link-belt  combined  har- 
vester Now  426"  was  delivered  by  respondent 
to  said  T.  S.  Swing,  for  which  said  Ewlns 


i^reed  to  pay  the  sum  of  fl,650,.aad  to  se- 
cure the  same  executed  two  promissory 
notes,  each  for  the  sam  of  $825;  tbe  first  to 
become  due  September  1,  1892,  and  the  sec- 
ond September  1,  1893.  By  said  contract, 
which  was  denominated  a  "lease,"  It  was 
stipulated  that  "the  Holt  Manufacturing  Co. 
do  not  part  with  their  title  to  said  harvester 
until  said  deferred  payments  or  notes  are 
fully  paid;  that  time  Is  of  the  essence  of 
the  agreement;  tliat  should  tbe  undersigned 
(T.  S.  Bwing)  make  default  in  any  of  the 
payments,  then  said  tbe  Holt  Manufacturing 
Co.  shall,  at  their  option,  and  without  no- 
tice, terminate  this  agreement,  and  with  or 
without  legal  proceedings  take  and  retain 
said  harvester,  wherever  it  may  be  sitnated, 
and  all  moneys  paid  by  the  undersigned 
prior  to  such  default  sliaU  be  compensation 
for  the  privilege  of  using  said  tiarvester 
prior  to  such  default"  There  was  paid  on 
said  first  promlssOTy  note  on  October  3, 1892, 
$500,  and  on  January  11,  1893,  $100.  Said 
T.  S.  Ewlng  died  Intestate  on  March  29,  1893, 
and  tlie  defendant,  Rosa  V.  Ewlng,  was  on 
the  29th  day  of  April,  1893,  duly  appointed 
administratrix  of  his  estate,  and  on  May  IS, 
1863,  letters  of  administration  were  duly  is- 
sued to  her.  Afterwards  the  plaintiff  pre- 
sented to  said  administratrix  Its  claim  upon 
said  promissory  notes  for  the  balance  of 
$249  then  due  upon  the  first  note,  and  the 
amount  to  become  due  upon  tbe  second,  of 
$884.50;  In  all,  $1,133.50.  ThU  claim  was  duly 
verified  on  May  20,  1893,  and  was  allowed 
by  the  adrnkilstratrlx  May  26,  1893,  and  al- 
lowed and  approved  by  the  court  on  June 
24,  1883;  and  this  action  to  recover  posses- 
sion of  the  said  property  was  commenced 
October  12,  1893.  In  the  presentation  of  said 
claim  to  the  administratrix  the  pUiintlff  set 
out  a  copy  of  said  promissory  notes,  with  the 
credits  upon  the  first,  but  did  not  set  out  the 
contract  or  lease,  er  make  any  ceference 
whatever  thereto.  Upon  this  state  of  facts 
the  defendant  contended  that  the  plaintiff 
waived  its  right  under  said  contract  to  re-- 
take  the  property,  and  elected  to  treat  the 
transaction  as  an  absolute  sale,  and  is  there- 
fore estopped  from  asserting  ownsEshlp  to 
the  property,  or  any  right  to  recover  posses- 
sion ttiereof  In  this  action.  Tbe  cause  was 
tried  by  the  court,  and  findings  and  Judg' 
ment  went  In  favor  of  the  plalntifT,  and  this 
appeal  is  by  the  defendant  from  said  Judg- 
ment, and  from  an  order  denying  ber  motion 
for  a  new  trial. 

The  so-called  "lease"  was  in  fact  a  condi- 
tional sale,  under  the  terms  of  which  tbe 
seller  had  either  one  of  two  remedies  for 
the  violation  of  the  contract  by  the  pur- 
chaser. It  might,  upon  the  default  of  the 
purchaser  In  meeting  the  stipulated  pay- 
ments, or  any  of  tbem,  have  retaken  the 
property,  or  recovered  its  possession  in  an 
action  of  claim  and  delivery;  or,  on  the  oth- 
er hand,  treated  tbe  sale  as  an  absolute  one, 
and  brought  its  action  upon  the  notM  to  le- 
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cover  the  contract  price  of  the  property  sold. 
These  remedies  being  inconsistent,  the  plain- 
tiff could  elect  which  he  would  pursue,  bnt 
be  could  not  hare  both.  Parke  &  Lacy  Co. 
T.  White  River  Lumber  Co.,  101  Cal.  37,  35 
Pac.  442,  and  cases  there  cited.  The  ques- 
tion, therefore.  Is  wheth^  the  presentation 
of  the  plaintiff's  claim  for  the  unpaid  pur- 
chase money  to  the  administratrix  of  Sw- 
ing's estate,  and  its  approval  by  her  and  by 
the  court,  was  such  an  election  as  debarred 
the  plaintiff  from  pursuing  Its  subsequent 
action  to  recover  the  possession  of  the  prop- 
erty upon  the  assumption  that  the  title  had 
never  passed  to  the  purchaser.  I  think  It 
clear  that  the  plaintiff  was  bound  by  Its  elec- 
tlon  in  presenting  the  claim.  Default  had 
been  made  by  the  purchaser  long  before 
Ewing's  death.  In  fact,  no  payment  had 
been  made  until  more  than  a  month  after 
the  first  note  became  due.  The  right,  there- 
fore, of  the  plaintiff  to  have  pursued  and 
retaken  the  property  existed  before  Bwing's 
death.  If  no  default  had  been  made  prior 
to  the  presentation  of  the  claim  to  the  ad- 
ministratrix, it  could  properly  have  been 
'presented  as  a  contingent  claim  against  the 
estate,  the  facts  all  being  stated  In  the  claim 
as  presented;  for,  if  no  default  had  been 
made,  the  seller  could  not  retake  the  proper- 
ty, and  it  would  have  been  the  right  of  the 
I  estate  to  have  performed  the  contract  by 
payment,  and  thus  have  acquired  the  abso- 
lute right  to  the  property  for  the  benefit  of 
the  estate.  But,  the  default  having  occur- 
red, and  the  plaintiff  having  the  right,  at 
and  before  the  time  of  the  presentation  of 
the  claim,  to  pursue  the  remedy  secured 
to  It  in  the  contract  of  retaking  the  prop- 
erty, there  was  clearly  an  election  not  to 
avail  itself  of  this  right,  but  of  looking  to 
the  estate  for  the  payment  of  the  balance 
due  upon  the  contract  And  this  is  the  more 
apparent  from  the  fact  that  In  the  claim, 
as  presented,  no  mention  was  made  of  the 
terms  of  the  contract,  nor  any  assertion  of 
any  right  other  than  the  enforcement  of 
the  payment  of  the  notes  by  the  estate. 

There  are  many  cases  cited  by  appellant  to 
the  effect  that  bringing  an  action  for  the  re- 
covery of  a  demand  under  like  circumstances 
Is  such  an  election  as  debars  the  creditor 
from  recovering  the  property  under  the  claim 
that  the  title  had  not  passed.  That  proposi- 
tion is  so  well  settled  that  these  cases  need 
not  be  cited;  the  only  question  being  wheth- 
er the  presentation  of  the  claim,  and  Its  al- 
lowance,  was  such  election.  Section  1407, 
Code  ClT.  Proc.,  provides:  "Every  claim  al- 
lowed by  the  executor  or  administrator,  and 
approved  by  a  Judge  of  the  superior  court,  or 
a  ropy  thereof,  as  hereinafter  provided,  must 
within  30  days  thereafter  be  filed  In  the 
court  and  be  ranked  among  the  acknowl- 
edged debts  of  the  estate,  to  be  paid  in  due 
ci'urae  of  administration.  •  •  It  was 
hold  in  Re  McKinley's  Kstate.  49  Gal.  152. 
that  when  a  claim  is  allowed  the  executor 


cannot  afterwards  contest  It  In  Walkerly 
T.  Bacon.  85  CaL  137,  24  Pac.  638,  that  ao 
allowed  claim  against  the  estate  has  the 
force  and  ^ect  of  a  Judgment  payable  in 
due  course  of  administration.  In  Ormsby  v. 
Dearborn,  116  Mass.  386,  it  was  held  that  the 
creditor  who  had  proved  a  claim  against  an 
estate  in  bankruptcy  as  for  goods  sold  and 
delivered  to  the  bankrupt  cannot  malntaia 
an  action  of  replevin  for  the  goods  by  proof 
that  he  did  not  sell  them  to  the  bankrupt 
Louis  V.  Triscony,  58  Cal.  304,  does  not  con- 
flict with  the  foregoing  authorities. 

Respondent  claims  that  plaintiff  was  not 
bound  to  make  an  election  until  all  the  cir- 
cumstances are  known,  and  the  condition 
and  value  of  the  funds  belonging  to  the  es- 
tate are  clearly  ascertained;  that  until  so 
known  and  ascertained.  It  is  Impossible  for 
a  party  to  make  a  discriminating  and  delib- 
erate choice  such  as  ought  to  bind  him  in 
reason  and  Justice;  that  therefore,  if  he 
should  make  a  choice  In  Ignorance  of  the 
real  condition  of  the  estate,  or  under  a  mis- 
conception of  the  extent  of  claims  upon  the 
fund,  it  Is  not  conclusive  on  him.  And  this, 
the  respondent  contends.  Is  the  case,  whether 
the  election  has  resulted  in  a  claim  being  al- 
lowed by  the  court  In  the  estate,  or  where  a 
supposed  election  has  been  prosecuted  and  a 
Judgment  against  the  estate  obtained  on  the 
rejected  claim.  This  contention  appears  to 
be  based  upon  the  fact  disclosed  upon  the 
trial,  that  the  claims  allowed  against  the  es- 
tate largely  exceeded  the  value  of  the  assets 
as  shown  by  the  Inventory;  bnt  there  is 
nothing  in  the  record  tending  to  show  that 
the  plaintiff  was  misled  by  any  one  as  to  the 
condition  of  the  estate.  If  the  plaintiff  fail- 
ed to  investigate  and  ascertain  whether  the 
estate  was  solvent  or  Insolvent  It  cannot 
shield  Itself  from  the  result  of  this  want  of 
care.  So  far  as  the  record  discloses,  the 
plaintiff  filed  its  demand  against  said  es- 
tate voluntarily,  and  without  in  any  manner 
being  misled  by  the  defendant 

Counsel,  however,  cite  the  case  of  Wells, 
Fargo  &  Co.  v.  Robinson,  13  Cal.  142.  In 
which  the  general  proposition  is  stated  that 
"before  any  presumption  of  an  election  can 
arise,  it  is  necessary  to  show  that  the  party 
acting  or  acquiescing  was  cognizant  of  his 
rights,"  and  that  "when  this  Is  ascertained 
affirmatively,  it  may  be  very  necessary  to 
consider  whether  die  party  Intended  the 
election."  That  case,  however.  Is  clearly  dis- 
tinguishable from  this.  In  that  case  Frier- 
son,  the  defendant's  Intestate,  had  embez- 
zled and  converted  to  his  own  use  money  be- 
longing to  the  plaintiffs  to  the  amount  of 
$195,889.  After  his  death,  and  the  appoint- 
ment of  his  administrator,  the  plaintiffs  pre- 
sented to  defendant  their  claim  for  said  sum. 
with  an  affidavit  appended  averring  that  the 
estate  was  Indebted  to  the  plaintiffs  in  that 
amount  t^nd  also  that  $50,000  of  tliia  sum 
was  paid  by  Frierson  to  the  Sacramento  Gas 
Company,  and  that  for  ttala  amoimt  the 
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plaintiffs  claimed  a  lien  upon  all  the  gas 
stock  of  the  estate,  and  all  bonds  of  the  gas 
compaDj  taeld  by  defendant  as  administrator. 
The  administrator  rejected  tbe  whole  claim. 
Thereafter  the  plalntifFs  commenced  a  com- 
mon-law action  against  the  defendant  for 
tbe  whole  amonnt  of  tbe  claim  as  a  money 
demand,  and  recovered  judgment  for  the 
whole  snm.    Pending  this  suit,  and  before 
judgment.  plalntUT  flled  a  bill  In  equity  to 
reach  tbe  gas  stock  and  bonds  In  tbe  bands 
of  the  administrator,  being  tbe  same  stodi 
and  bonds  mentioned  In  their  claim  as  filed. 
The  idaintiffs  recovered  in  that  action  also, 
and  the  administrator  appealed  from  the  de- 
cree In  equity.    The  same  contention  was 
made  there  as  here,  that  plaintiffs,  by  pre- 
senting their  claim  for  a  money  demand,  and 
obtaining  Judgment  thereon,  were  debarred 
from  prosecuting  their  action  In  cAjuity.  It 
was  said,  however,  by  this  court,  in  addition 
to  the  quotations  above  made,  that  the  claim 
presented  to  the  administrator  was  for  tbe 
bonds  and  stock  as  a  part  of  the  subject  of 
tbe  embezzlement;  and  the  court  held  that 
under  the  circumstances  of  that  case  both 
remedies  might  be  pursued,  the  judgment  at 
law  to  be  cre<llted  with  whatever  should  be 
realized  In  the  equitable  action.    The  claim 
filed  with  the  admlnlatrator  referred  to  the 
bonds  anl  stock,  and  claimed  a  lien  thereon, 
thus  IndloatiDg  plalutifTs'  intention  to  secure, 
as  aga'nst  other  creditors,  the  benefit  of  tbe 
Btockand  bonds;  and.  the  claim  having  been 
rejfted,  a  resort  to  equity  to  secure  the 
strk  and  bonds  was  appropriate,  and  not  In- 
ctslstent  with  the  claim  as  flled;  and.  this 
.oceedlng  being  in  equity,  the  court  had 
>mpie  power  to  protect  the  estate  from  a 
double  liability,  as  was  done  by  the  provision 
In  tbe  decree  that  whatever  should  be  re- 
alized In  the  equitable  proceeding  should  be 
credited  upon  the  judgment  recovered  at  law, 
which  fixed  the  amount  of  Frierson's  defal- 
cation.   The  distinction  between  that  case 
and  this  Is  apparent    The  judgment  and  or^ 
der  appealed  from  should  be  reversed. 

We  concur:  BRITT,  C;  BELCHER,  O. 

ftO^^GURIAH.  For  tbe  reasona  given  In 
^  m^bgc*ng  opinion,  the  Judgment  and  or- 
derinjVealed  ftom  are  ravened. 


USD,  f  V.  CITY  OP  SAN  LUIS  OBISPO.  <No. 

Igi  10,448.) 
'^fieuM  Court  of  California.    Oct  3.  1696.) 
M        NmsA^tos— Speciai.  Imtobt. 

A  riparian  lot  owner,  hj  the  maintenance 
iinJMritj  of  a  oeasDOol  on  a  stream  above  hia  lot, 
w^V,  besides  bdng  offensive  to  all  peraons  llv- 
ii^K  tile  neighborhood,  causes,  when  the  cess- 
M  iVw  flushed,  offensive  sewerage  matter  to  be 
^■■ted  on  hii  lot,  suffers  a  special  injury,  eo- 
bcg^j^Hhim  to  sue  to  abate  the  nuisance. 

OtB^BmlBBloam'  decision.  Department  2. 
ilwlSl  fram  superior  court,  San  liUls  QtOajto 


Action  by  Joseph  Lind  against  the  city  ot 
San  Luis  Oblspa  There  was,a  judgment  ttx 
defendant,  and  plaintiff  appeals.  Reversed. 

Wllcoxon  &  Bouldln  and  J.  M.  Wficoxon. 
for  appellant  WUllam  Shlpaegr,  for  respond- 

YANGLIEF,  a  Actl(u  to  abate  a  nuisance. 
In  which,  at  the  close  of  the  evidence  for 
plaintiff,  a  judgment -of  nousolt  and  for  cost* 
was  rendered  against  him,  fnun  which  he 
appeals  on  a  bill  of  exc^tiona,  containiiig 
a  statement  of  the  evidence. 

The  defendant  is  a  municipal  corporation 
of  the  sixth  class,  having  a  population  ot 
about  3,000.    Plaintiff  Is  the  owner  ot  a  lob 
at  land  within  the  corporate  limits  of  the 
city,  and  a  dwelling  house  thereon,  in  which 
he  and  his  family  reside.  Hla  lot  has  a  front- 
age of  112  feet  on  iJiguera  street,  and  ex- 
tends back  westerly  from  said  street  to  the 
center  of  San  Luis  Obispo  creek.  In  August. 
1802,  while  plaintiff  owned  and  was  residing 
upon  said  lot.  the  defendant  constructed  a 
system  of  sewerage  In  and  for  said  city,  tqr 
and  through  which  all  excremental  and  malo- 
dorous matter  la  conveyed  to  and  discharged 
Into  a  vault  constructed  for  the  purpose  of 
rec^ving  tte  same.   This  vault  is  vertically 
cylindrical,  about  10  feet  in  diameter  and 
11  feet  in  depth,  and  Is  situate  in  the  bank 
at  the  margin  of  said  creek,  about  300  feet 
above  plalntififs  dwelling  bouse.  It  has  two 
openings  an  the  side  next  to  the  creek,  one 
at  the  bottom,  and  the  other  near  the  top; 
the  lower  one  being  closed  during  the  dry 
season  of  about  six  to  seven  months,  during 
which  the  vault  Is  filled  with  boU(1  matter, 
which,  during  the  rainy  season.  Is  flushed 
out  through  the  lower  opening  Into  the  creek. 
The  vault  is  constructed  of  cemented  ma- 
soniy,  and  Is  ventilated  through  a  chimney 
or  pipe  about  40  feet  high.    The  evidence 
shows  that  the  stench  from  the  vault  and 
from  the  creek  below  tcx  a  distance  of  half  a 
mile  or  more  is  so  disagreeable  and  offensive 
to  the  residents  alcmg  the  creek  for  a  die- 
tance  of  1,000  feet  or  more  below  the  vault  as 
to  make  the  occupanf^  of  their  dwelling 
houses  extremely  uncomfortable,  and  nearly 
intolerable  to  those  who  reside  within  000 
feet  below  that  vault,  except  during  times 
of  very  high  water  in  the  creek;  that  plain- 
tiff and  one  or  two  of  his  near  neighbors  are 
most  affected  by  the  odors,  but  that  from  150 
to  000  of  the  resident  population  of  3,000  are 
affected  by  them  in  the  same  way,  but  less 
in  degrees;  also,  that  considerable  quanti- 
ties of  the  solid  malodorous  matter  from  the 
vault  are  annually  deposited  upon  plaintiff's 
lot  along  the  borders  of  the  creek,  which  re- 
main there  during  the  greater  part  of  the 
year,  and  intensify  the  stench  arising  from 
the  vault.    Such  deposits,  however,  are  lim- 
ited to  lots  adjoining  the  creek,  and  to  less 
than  20  residences. 

In  granting  the  ntmsult  th«  court  said:  "la 
oonclusloD*  the  facta  aa  proven  on  Uw  part  oC 

Digitized  by  Google 


468- 


PAOIFIC  RHPOETER,  VoL  42. 


[dalDttff  establish  the  existence  of  a  nntsaiice 
disgusting  and  oftaislTe  to  all  persons  who 
lire  anywhere  In  the  rlclnlty  of  the  trap  or 
cesspool,  as  maintained  by  the  defendant, 
and  also  to  all  pezaons  who  pass  that  rlcinlty. 
Divers  persons  who  live  In  the  Tlcinity  hare 
testified  to  the  noxious  odors  and  discharge 
from  the  cesspool,  and  of  the  discharge  from 
tbe  cesspool  that  Is  deposited  for  a  long  dls> 
tance  In  the  cre^,  and  left  along  the  creek, 
pellutfaig'  tbe  waters  and  creating  a  stench; 
that  it  is  offeaslve  to  a  great  number  ot  per* 
sons.  There  has  been  bat  one  kind  of  nnl* 
sanee  sbffwn,  and  It  le  common  to  Uie  public 
and  Tlcinity  «f  tbe  city  in  which  the  plalop 
tiff  lives.  It  may  be  that  it  is  more  offensive 
to  plaintiff  than  to  others,  but  the  nuisance 
Is  of  tbe  same  kind  to  the  plaintiff  that  bt» 
neighbOT  suffers.  If  plaintiff  Is  left  to  main- 
tain this  action,  then  the  city  may  be  subject 
to  a  like  action  by  many  other  persons  alike 
situated.  The  testimony  shows  that  from 
one  bnndred  and  fifty  to  six  hundred  pers<Hia 
are  alike  affected,  and  about  thlrty-flve  fam- 
ISe»  la  a  greater  or  less  degree  than  tbe  plain- 
tiff. The  nuisance  complained  of  is  a  com- 
moa  public  nuisance,  as  defined  Id  section 
3480  of  the  ClvU  Godb  I  think  the  motion 
for  a  DOBsnlt  should  be  granted." 

I  think  the  court  erred  in  granting  the  non- 
snit  Section  849S  of  Hie  Civil  Code  pro- 
vides: "A  private  person  may  maintain  an 
action  for  a  public  nuisance  If  it  is  specially 
Injurious  to  himself,  but  not  otherwise."  In 
the  case  of  Sullivan  v.  Royer,  72  Oal.  248,  16 
Pttc.  6^,  a  smokestack  In  the  city  of  San 
Franeisee,  from  which  the  smoke  Invaded 
private  residences  In  the  neighborhood  of  Its 
location,  to  the  amioyance  and  discomfort  of 
tbe  <tweHers  therein,  was  adjudged  to  be  a 
private  nuisance,  for  which  damages  were 
recovered,  and  which  was  ordered  to  be 
abated.  The  same  effect  la  Tuebner  v.  Rail- 
road Co.,  0«  Cal.  171,  4  Pac.  1162.  In  Gard- 
ner T.  Stroever,  89  Cal.  26,  26  Pac.  618,  It 
was  adjudged  that  the  owner  of  a  slaughter- 
house sttaated  on  tbe  public  highway,  whose 
burinesB  was  Interrupted  and  injured  by  an 
«bstructlon  of  a  road,  was  entitled  to  main- 
tain an  actlOB  for  damages  and  an  Injunc- 
tion against  the  malDtenance  of  the  nui- 
sance. To  the  same  effect  Is  Hargro  v. 
Hodgdon,  8G  Cal.  623,  26  Pac.  1106,  where 
It  Is  said:  "If  a  substantial  r^bt  has  been 
Invaded,  especially  if  the  wrong  be  In  the 
nature  of  continuing  trespass,  of  such  a 
character  that  Its  continuance  will  create  a 
right  against  the  plalntlfTB  estate,  or  operate 
to  deprive  plaintiff  of  a  substantial  right  In- 
cident to  her  property,  the  nuisance  will  be 
abated,  alttiongh  the  damage  Is  merely  nomi- 
nal.'* The  substantial  right  mentioned  In 
the  above  extract  means  a  substantial  pri- 
vate right,  as  distinguished  from  a  public 
right  enjoyed  by  plaintiff  In  common  with 
the  public  at  large.  The  Injury  which  may 
entitle  a  private  person  to  maintain  an  ac- 
tion in  abate  -a'  poldle  nuisance  met  be  an 


Injury  to  plaintiff's  private  jm^etty,  «  to  a 
private  right  incidental  to  such  private  iirop- 
erty;  and,  where  the  Injury  Is  of  this  na- 
ture, the  Injured  person  may  malntabi  tbe 
action,  although  tbe  private  rights  of  an  lo- 
deflnlte  number  of  otber  ptf  sons  may  be  In- 
fringed and  Injured  In  the  same  way  hj  the 
same  nuisanee.    The  distinction  here  at- 
tempted to  be  made  Is  more  clearly  otpreas- 
ed  by  Blgelow,  O.  J.,  in  tbe  case  of  WesMn 
v.  Iron  Co..  13  Allen,  9S,  as  follows:  '^he 
real  distinction  would  seem  to  be  this:  That, 
when  tbe  wrongful  act  is  of  itself  a  disturb- 
ance or  obstruction  only  to  the  exercise  of  a 
common  and  public  right,  the  sole  remedy 
Is  by  public  prosecution,  unless  apetdal  dam- 
age Is  caused  to  tndlvIduaU.    In  sucb  case 
the  act  of  Itself  does  no  wrong  to  iDdiTldoalB 
distinct  from  that  done  to  the  whole  com* 
munlty.    But  when  the  alleged  mdstnce 
would  constitute  a  private  wrong  by  lnjo^ 
Ing  property  or  health,  or  creating  personal 
Inconvenience  and  annoyance,  for  which  an 
action  might  be  maintained  In  favor  of  & 
person  Injured,  It  Is  none  the  less  actionable 
because  the  wrong  Is  committed  in  a  man- 
ner and  under  circumstances  -  which  would 
render  the  guilty  party  liable  tO  Indictment 
for  a  common  nuisance."  This,  we  think,  is 
substantially  the  conclusion  to  &e  derived 
from  a  careful  examination  of  tbe  adjudgeil 
cases.   The  apparent  conflict  between  them 
can  be  reconciled  on  the  ground  thai^  an  In- 
jury to  private  property,  or  to  the  beartb  and 
comfort  of  an  Individual,  Is  In  its  nature  spe- 
cial and  peculiar,  and  does  not  cause  a  dam- 
age which  can  prop€Tly  be  said  to  be  com- 
mon or  public,  however  numerous  may  be 
the  cases  of  similar  damage  arising  from 
the  same  cause.   Certainly,  multiplicity  of 
actlonB  affords  no  good  reason  for  denying 
a  person  all  remedy  for  actual  loss  and  In- 
jury which  he  may  sustain  In  his  person  or 
property  by  tbe  linlawful  acts  of  another, 
although  It  may  be  a  valid  ground  for  refus- 
ing redress  to  Individuals  for  a  mere  Inva- 
slon  of  a  common  and  public  right"  Be- 
sides the  paragraph  above  quoted,  tbe  opin- 
ion Is  very  instructive  on  the  question  under 
cDuiideration,  and  should  be  entlrela^F&d. 
See,  also,  Stetson  v.  Faxon,  19 ^^f0rii',  m 
reported  In  81  Am.  Dec.  ISj^witj.  notes; 
also.  Wood,  Nuls.  U  602-005,  and  cas»  there 
cited. 

In  tbe  case  at  bar  the  stench  arlsiig  from 
the  nuisance  not  only  enters  plalntlff'tdweil- 
.dng  house  tbrough  every  open  door  aid  win- 
dow, and  deprives  him  and  hia  famll;  of  tbe 
pomfortable  use  and  enjoyment  tbere-f,  an<l 
1b  deleterious  to  their  health,  but  larg*  quan- 
tities of  the  material  from  which  tfc  nox- 
ious odors  arise  are  deposited  upon  hs  land 
near  his  house.  Surely,  all  this  contitutes 
a  special  Injury  to  hla  private  propeiy.  and 
private  rights  Incidental  thereto,  wich  is 
not  common  to  tbe  public  gener^Iy  nor  to 
more  tluu  one-sixth  part  of  the  poolatlen 
of  the  smaU  town  la  wtaloli  tbt  mibnoe  la 
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located.  I  Uilnk  Judgment  should  be  re- 
Teised,  and  the  cause  renuuded  for  a  new 
triaL 

We  concnr:    aEABLS,  a;  HAXNES,  a 

McFARLAND,  J.  For  the  reascma  giTen 
In  the  foregoing  oplnton,  the  Judgment  Is  re* 
Twsedt  and  the  caoae  remanded  for  a  new 
trlaL 

HENSHAW,  J.  (BiMcial  ooacorrlng).  It 
appears  by  the  complaint,  supported  by  the 
evidence,  that  plaintiff  suffered  peculiar  and 
special  damage  by  reason  of  the  deposit  np* 
on  bis  iMid  of  quantities  of  offensive  sewage 
matter.  That  the  stench  was  more  offensive 
where  he  resided  than  it  was  elsewhere,  or 
Uiat  his  family  was  exposed  to  greater  dan- 
ger of  disease  by  reason  of  the  nuisance, 
does  not,  In  my  oplolon,  constitute  a  special 
Injury,  but  merely  a  greater  Injury  of  a 
general  kind.  But  for  the  reason  first  above 
given,  which  is  noted  In  the  learned  com- 
missioner's opinion,  I  ctmcnr  In  the  conclu- 
sion be  reacfaei,  and  In  the  jadsmeut  of  re- 
rersaL 

t  concur:   XEMFhB,  J. 


B0NNE7  T.  TILLEnr.    <No.  18,388.) 
(Snprune  Ooort  of  CaUfonria.    OcL  4,  188B.) 
OMPoaAnon— DmoMa-~PiiiMaAsa  or  ca[.&iif  s. 

1.  A  dlKCtor  has  the  rl^  to  take  an  SBaign- 
Bient  of  a  claim  axalost  an  Losolrei^  corporation 
for  the  unpaid  pucaiafl*  price  of  land,  and  enforce 
the  same  for  toe  umount  paid,  and  a  judgment 
entered  thereon  will  be  prior  to  eabsaqnent  judff> 
ments.  though  the  orii^nal  reedor'a  lien  be  lest 

the  assignment 

2.  A  director  parchaalng  at  a  discount  an  out- 
standing claim  against  an  insolvent  corporation 
can  enforce  the  tame  only  for  the  amount  paid. 

CommiSHloners'  dedsloB.  Department  2.  Ap- 
peal from  superior  coor^  Nevada  county;  John 
Oaldw^,  Judge. 

Action  by  John  Bonney  against  Bdwin  Hi- 
ley  to  determine  the  priority  <a  certain  liens. 
D^endant  had  Jndgmoit,  and  plaintiff  ap- 
peals. Reveraed. 

J.  M.  Walling,  for  appellant  P.  V,  81- 
mcMids,  for  respondent. 

BBtiCHEB,  OL  Tlds  la  an  anieal  from 
the  Judgment  altered  In  the  case,  tw  the 
Judgment  rcdl  alona  The  facta  admitted  by 
the  pleadings  and  found  by  the  court  are  In 
substance  as  follows:  On  March  7,  1883,  the 
Uldnlgbt  Gold  &  Silver  Mining  Company,  a 
corporation,  executed  to  the  plaintiff  Its  two 
promissory  notes  for  the  sum  of  $514  each, 
one  payable  four  and  the  other  six  months 
after  date,  with  Interest  On  the  same  day 
the  said  «Hi>oratlon  also  executed  to  one  J. 
F.  Cox  Its  two  promissory  notes  for  the  sum 
nt  ViSO  each,  one  payable  four  and  the  other 
six  months  after  date.   On  August  20,  1883, 


Cox  assigned  his  notes  to  the  plaintiff;  but  no 
consideration  for  the  assignment  was  paid 
by  plaintiff.  Thweafter,  on  November  24, 
isas,  plalntiCT  recovered  two  several  Judg- 
ments against  the  corporation  on  the  said 
promissory  notes,  one  for  $1,128  and  the  oth- 
er for  $1,178.  On  March  10,  1893,  the  said 
corporation  executed  to  W.  H.  Conly  Its 
promissory  note  for  $14,188.80.  payable  on 
donaad,  and  on  the  lOtb  of  the  same  month 
Conly  assigned  the  said  note  to  the  defend- 
ant, who  paid  him  therefor  the  sum  of  $1,U00 
In  lawful  money  of  the  United  States.  Aft- 
erwards, on  May  13,  1893,  defendant  caused 
an  action  to  be  brought  In  his  name,  as  plain- 
tiff, to  recover  from  the  corporation  the 
amount  due  on  the  note;  and  on  May  24, 
1893,  Judgment  by  default  was  entered  there- 
on for  $14,363.70,  principal  and  Interest,  and 
tof  $6.75,  costs  of  suit  On  September  5, 
1893,  said  Judgment  remaining  unpaid,  a  writ 
of  execution  thereon  was  duly  issued  and 
placed  In  the  hands  of  the  sheriff  of  the  coun- 
ty, with  directions  tliat  he  levy  on,  and  sell  In 
satisfaction  thereof,  the  real  property  at  the 
corporation,  and  on  the  same  day  the  sheriff 
levied  the  writ  upon  certain  real  property  of 
the  corporation,  which  on  October  20,  18U3, 
after  giving  due  and  legal  notice  of  the  sale, 
he  sold  at  public  auction  to  the  defendant  tor 
the  sum  of  $2,500,  that  being  the  highest  and 
best  sum  bid  tlierefor.  Thereafter  the  sher- 
iff duly  issued  and  delivered  to  defendant  a 
certificate  of  sale  of  the  land,  and  the  de- 
fendant Is  still  the  owner  and  holder  thereof. 
On  May  11,  1898,  Mary  E.  Gray  et  al.,  as 
irialntlffs,  commenced  an  action  against  said 
corporation  and  said  Conly  to  recover  the 
sum  of  $ll300^  and  to  foreclose  a  vendor's  Hen 
upon  a  certain  portion  of  the  real  property  ot 
the  corporation.  The  lien  was  claimed  as  se- 
curity for  the  unpaid  portion  of  the  purcliaae 
money  of  the  property,  which  was  sold  by  the 
plaintiffs  in  the  action  to  Conly  on  Novem^ 
her  18,  1890,  and  by  blm  transferred  to  the 
Qorporatlon.  On  August  25,  1893,  while  the 
action  to  foreclose  the  lien  was  pending, 
Mary  El  Gray  et  al.  assigned  their  claim 
and  right  to  a  vendor's  Uen  to  the  defendant, 
and  be  paid  them  therefor  the  sum  of  $775. 
Thereafter  defendant  caused  the  action  to  be 
continued  In  the  name  of  the  plaintiffs,  and 
on  September  18, 1893,  caused  a  Judgment  by 
default  to  be  entered  thereon  for  the  sum  of 
$1,519.90,  and  a  decree  foreclosing'  the  ven- 
dor's lien  upon  said  property.  On  Septem- 
ber 27,  1893,  defendant  caused  an  order  of 
sale  to  be  issued  in  said  action,  and  placed 
It  in  the  bands  of  the  sheriff  of  the  county, 
and  under  it,  after  due  and  legal  notice,  the 
sheriff  sold  the  premises  affected  by  the  fore- 
closure to  the  defendant  for  the  sum  of  $!,• 
619,  and  thereupon  issued  to  defendant  a  cer- 
tificate of  sale  of  said  premises,  which  he 
stlU  owns  and  holds.  During  all  the  times 
mentioned  in  the  complaint  the  said  corporsr 
tlon  was  insolvent  On  March  7th,  when  the 
corporatlott  executed  its  notes  to  cio,  he  was 

Digitized  by  Google 


440  PACIFIC  REPORTER,  Vol.  42.  (CaL 


a  stockholder  and  a  director  of  the  corpora- 
tion, and  he  so  continued  until  April  17th. 
On  March  10th,  when  the  corporation  exe- 
cuted its  note  to  CoDly,  he  was  a  director  and 
the  president  of  the  corporation,  and  he  so 
continued  until  May  3d.  And  on  March  16th, 
but  not  till  after  Conly  assigned  his  note  to 
the  defendant,  the  latter  became  a  stockhold- 
er and  a  director  of  the  corporation.  This 
action  was  commenced  In  January,  18&1,  and 
the  prayer  of  the  complaint  was  for  Judg- 
ment declaring  the  liens  of  plaintiff's  Judg- 
ments against  the  corporation  superior  and 
prior  to  the  claims  of  defendant,  88  against 
the  property  of  said  corporation. 

After  stating  the  facts,  the  court  below 
found  as  conclusions  of  law  in  substance  as 
follows:  (1)  That  the  Judgment  in  the  case 
of  Mary  E.  Gray  et  al.  against  the  corporation 
was  a  valid  Judgment  for  the  sum  of  $77G, 
with  Interest  thereon  at  the  rate  of  7  per  cent, 
per  annum  from  the  date  of  Its  entry,  and 
was  a  valid  Hen  npon  the  lands  and  prem- 
ises mentioned  and  described  therein,  and 
was  prior  In  point  of  time  and  superior  to 
each  of  plalntifiTs  Judgments  against  the  cor- 
poratlon.  (2)  That  the  two  Judgments  recov- 
ered by  the  plaintiff  against  the  corporation 
were  valid  judgments  for  the  sums,  respective- 
ly, of  ¥1,128  and  %l,n%  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum.  (3) 
That  the  Judgment  recovered  by  the  defend- 
ant against  the  corporation  was  a  valid  Judg- 
ment  tor  the  sum  of  $14,370.54,  with  Interest 
thereoD  at  the  rate  of  7  per  cent  per  annum, 
<4)  That  subject  and  subordinate  to  the  lien 
of  the  Judgment  In  the  Mary  E.  Gray  et  aL 
case,  to  the  extent  of  f775,  with  Interest 
the  other  Judgments^  with  Interest  were 
liens,  equal  in  point  of  time,  npon  the  rest 
and  residue  of  all  the  real  property  of  said 
corporation.  In  accordance  with  tiiese  con- 
clusions Judgment  was  entered,  and  from 
that  Judgment  this  appeal  is  prosecuted. 

It  is  claimed  for  appellant  that  the  Judg- 
ment Is  erroneous:  (1)  "In  declaring  that 
defendant  is  entitled  to  a  prior  lien  for  the 
sum  of  $775  on  that  portion  of  the  property 
described  in  the  Judgment"  (2)  "In  decree- 
ing that  defendant  Is  entitled  to  enforce  his 
Judgment  for  $14,370.54  against  the  property 
of  said  corporation  on  an  equality  with 
plaintiff." 

In  support  of  the  first  point  the  well-set- 
tled rule  Is  Invoiced  that  a  vendor's  lien  la 
not  assignable,  and  It  is  said  that,  conceding 
Mary  E.  Gray  et  al.  were  entitled  to  a  ven- 
dor's Hen,  the  sale  by  them  to  defendant  of 
th^r  demand  against  the  corporation,  before 
Judgmrat,  destroyed  the  Hen,  and  no  right 
to  sndi  lien  passed  to  defendant  It  is  not 
denied  that  the  claim  of  Gray  and  others 
was  a  Talld  claim  for  the  full  amount  for 
which  Judgment  was  entered  on  it  And  the 
court  expressly  found  that  In  purchasing  the 
claim,  and  In  causing  Judgment  to  be  ento^d 
thereon  and  sale  to  be  made,  "defendant 
.was  not  attempting  to  prevent  plaintiff  from 


collecting  from  said  corporation  any  amount 
owing  by  said  corporation  to  plaintiff,  nor 
to  obtain  an  unlawful  advantage  or  any  ad- 
vantage over  plaintiff,  and  that  no  acts  or 
act  done  by  plaintiff  were  or  are  detrimental 
to  the  Interests  of  the  creditors  of  said  cor- 
poration." Judgment  on  this  claim  was  en- 
tered In  September,  1893,  and  about  two 
months  later  the  Jndgmrats  In  fovor  of  plain- 
tiff were  entered.  If,  therefore,  that  part  of 
the  Judgment  foreclosing  the  vendor's  Hen 
were  eUmlnated,  there  would  still  be  left  a 
vaUd  Judgment  which  was  a  Hen  on  au  the 
real  property  of  the  corporation,  and  was 
[ffior  and  superior  to  the  lien  of  plalntltc's 
Judgments.  In  Mor.  Priv.  Corp.  f  787,  it  ia 
said:  "Directors  of  an  insolvent  corporation, 
who  have  claims  against  the  company  as 
creditors,  must  share  ratably  with  the  other 
creditors  In  a  distribution  of  the  company's 
assets.  They  cannot  secure  to  themselves 
any,  advantage  or  preference  over  other  cred- 
itors by  using  their  powers  as  directors  for 
that  purpose.  These  powers  are  held  by 
them  in  trust  for  all  the  creditors,  and  can- 
not be  used  by  them  for  their  own  benefit 
It  is  to  be  observed,  however,  that  a  person 
Who  Is  a  creditor  of  an  Insolvent  corporation 
Is  not  deprived  of  any  of  his  rights  as  cred- 
itor by  the  fact  that  he  also  occupies  the  posi- 
tion of  director  of  the  company.  He  Is  mere- 
ly incapacitated  as  director  ftom  using  any 
of  the  powors  of  his  position  for  his  own 
benefit  or  the  benefit  of  his  codlrectors.'* 
Under  these  circumstances,  we  tell  to  see 
that  the  court  committed  any  error  in  ad- 
judging that  the  defendant  was  entitled  to  a 
prior  lien  for  the  sum  of  $775,  that  being  the 
amount  which  he  actuaUy  paid  Gray  and 
oth^  for  their  claim. 

In  support  of  the  second  point  it  Is  urged 
that  while  defendant  had  a  right  to  recover 
Judgment  against  the  corporation  for  the 
full  amount  due  <m  the  Conly  note,  the  dis- 
tribution of  the  company's  assets  should  be 
made  to  him  and  other  creditors  ratably,  nnd 
by  taking  Into  account  only  what  he  actually 
paid  for  the  note,  viz.  $1,000.  It  seems  to  be 
well  settled  that  directors  of  an  insolvent 
corporation,  who  are  creditors  of  the  com- 
pany, cannot  secure  to  themselves  any  pref- 
erence or  advantage  over  other  creditors  in  the 
paymrat  of  their  claims.  Hays  v.  Bank,  51 
Kan.  635,  33  Pac.  318;  Beach  v.  Miller  (IlL 
Sup.)  22  N.  E.  4&i;  Adams  v.  MUIIng  Co.,  35 
Fed.  433;  Hopkins*  Appeal,  90  Pa.  St.  69.  In 
Cook,  Stock.  Stockh.  &  Corp.  Law,  |  660,  it  Is 
said:  "It  Is  a  fraud  on  the  corporation  and 
on  corporate  creditors  for  the  directors  to 
buy  up  at  a  discount  the  outstanding  debts 
of  the  corporation,  and  compel  It  to  pay  them 
the  full  tece  value  thereof.  In  such  a  case 
the  directors  may  be  compelled  to  turn  over 
to  the  corporation  the  evidences  of  indebted- 
ness, npon  being  paid  the  money  wlilcb  they 
gave  for  the  same."  We  conclude,  therefore, 
that  the  court  erred  in  detennlnlng  tiiat  de- 
fendant was  entitied  to  bare  Us  Judgment 
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<m  the  Conly  note  enforced  against  the  prop- 
erty  ot  the  corporation,  on  an  equality  with 
the  i^alDtiff,  t<x  the  foil  amount  thereof, 
and  that  he  should  hare  been  limited  to  the 
amount  whldi  he  paid  for  the  note,  with  le- 
Interest  ttiareon.  The  Judgment  should 
be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  modify  Its 
judgment  or  decree  In  accordance  with  this 
opinion. 

We  conoir:  YANOUEF,  C;  HATNBS,  a 

PER  CtTRIABf.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is  re- 
Tersed  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  modify  Its  Judg- 
ment  or  decree  In  accwdance  with  this  <9ln- 
lon. 


STOCKTON  SAVINGS  ft  LOAN  SOO.  T. 
PURVIS,  Sheriff.   (No.  18,380.) » 

(Supreme  Court  of  California.    Oct.  9,  1895.) 

PUDoa  OF  Cbops  fob  Rbnt— Obal  Aoreeubnt — 
BiOBTS  or  Crbditorb  op  Lbsbbb. 

An  oral  agreement  between  landlord  and 
teaant  that  title  to  crops  raised  during  the  term 
should  remain  in  the  landlord,  and  that  the  crop 
waa  to  be  pat  in  warehouse  in  the  landlord's 
name,  and  that  from  a  sole  thereof  the  landlord 
was  to  retain  as  rent  an  anwunt  equal  to  the 
rent  reserved  In  the  lease,  and  turn  over  the  bal- 
ance to  the  tenant,  is  merely  an  agreement  that, 
after  the  crop  was  harvested  and  stored,  it  should 
become  a  pledge  for  payment  of  the  rent,  and 
does  not  create  a  lien  which  would  support  an 
acttoa  of  conTcrsion  against  a  sheritE  for  levying 
on  tiie  crop  while  growing,  and  sdxing  it  under 
attadunent  against  the  tenant  aa  soon  as  harvest- 
ed. 

Gommlaidoners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Stanislaus  county; 
William  O.  Minor,  Judge. 

Action  by  the  Stockton  Savings  &  Loan  So- 
ciety against  R.  B.  Purvis,  sheriff.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

H.  O.  W.  Dlnkelsp^  and  Stoneslfer  & 
Needham.  for  appellant.  Nleol  ft  Orr,  for 
req^ondent. 

HATNBS,  O.  Action  for  the  conversion  of 
1,770  sacks  of  wheat  The  case  was  tried  by 
the  court,  and  findings  and  judgment  were 
against  the  defendant,  who  appeals  from  the 
Judgment  upon  the  Judgment  roll  alone. 

The  findings  show  the  following  .facts: 
Plalntlft,  a  corporation,  was  the  owner  of 
certain  lands  In  Stanislaus  county,  and  orally 
leased  the  same  to  one  Dallas  for  the  term 
of  one  year  at  a  cash  rental  ot  $2,140.  That 
It  was  further  orally  agreed  and  understood 
between  the  lessor  and  lessee  '*that  the  title 
to  said  crops  raised  thereon  during  said  term 
was  to  remain  In  said  plaintiff,  It  being  agreed 
and  mideratood  that  the  said  crop  was  to  be 


1  Rdieering  granted. 


hauled  to  the  nearest  warehouse,  and  stored 
Jn  the  name  ot  the  plaintiff  ber^;  that  from 
the  sale  of  aald  crop  plalntUt  was  to  receive 
as  rent,  as  aforeaaid,  the  sum  of  ^2,140  cash, 
and  the  overplus,  if  any,  was  to  go  to  and 
be  the  propertj  of  said  R.  Dallaa;  •  •  • 
and  that  no  part  of  said  crop  should  be  In 
any  way  subject  to  the  disposal  of  said  Dal- 
las." Under  this  oral  agreement  Dallas 
sowed  the  lands  to  wheat  and  baric?  wttb 
bis  own  personal  means,  and  received  no  ad- 
vices of  any  kind  from  or  through  the  plain- 
tiff. Btfore  the  cn^  was  harvested,  Bppln- 
ger  ft  Cla  Inooght  suit  agahist  DaUas  and 
^fe  to  recover  the  nam  ot  f8,9S6.77,  and 
caused  a  writ  of  attacbm«tt  to  be  Issued 
therein,  and  the  detendant,  as  sheriff  of  said 
county,  levied  said  writ  upon  the  whole  of 
the  crop  of  wheat  then  growing  upon  said 
lands,  and,  after  harvesting  and  sapking  the 
same,  removed  it  from  said  lands,  and  re- 
fused to  driver  It  to  the  philntlff  herein  upon 
demand.  Eppinger  ft  Co.  In  due  time  ob- 
tained Judgment  against  Dallas.  The  value 
of  said  wheat,  after  deducting  the  eq>ense 
of  harvesting  and  sacking,  was  found  to  be 
91,417.56,  and  for  that  sum  Judgment  was 
rendered  for  the  plsintlff. 

Appellant  contends:  First,  that  the  plain- 
tiff bad  no  such  titie  to  or  lien  upon  the 
wheat  as  would  defeat  the  attachment;  and, 
second,  that  the  claim  or  demand  served  by 
the  plaintiff  upon  the  sheriff  waa  insufficient 
In  several  particulars,  and  did  not  comply 
with  the  requirements  of  section  689,  Code 
Civ.  Proc.,  as  amended  In  1891  (St.  1891, 
p.  20).  The  tenant,  under  the  terms  of  the 
agreement  above  stated,  was  the  owner  of 
the  crop  at  the  time  It  was  attached.  "A 
tenant  for  years  or  at  will,  unless  he  is  a 
wrongdoer  by  holding  over,  may  occupy  the 
buildings,  take  the  annual  products  of  the 
soil,  [and]  work  mines  and  quarries  open  at 
the  commenc^nent  of  his  tenancy."  Civ. 
Code,  S  819.  The  rent  reserved  in  this  case 
was  not  a  share  of  the  crop,  whereby  the 
landlord  would  hare  been  a  tenant  Id  com- 
mon with  his  lessee  In  the  crops,  and  so  In 
possession  by  his  cotenant;  but  it  was  a 
money  rent  at  a  fixed  sum,  not  even  de- 
pendent upon  the  value  of  the  crop.  If  the 
crop  had  been  a  total  failure,  or  had  been 
consumed  by  flre,  Dallas  would  stUl  have 
been  liable  for  the  stipulated  sum  of  money 
as  rent  In  Faraum  v.  Hefner,  79  Oal.  575, 
582,  21  Pac  955,  It  Is  said:  "It  Is  undoubted- 
ly true,  as  contended,  that  the  landlord  and 
tenant  may,  by  agreement,  provide  that  all 
of  the  crops  raised  upon  the  land  may  be 
delivered  to  and  remain  the  property  of  the 
landlord  and  be  disposed  of  by  him,  and  Ruch 
agreement  will  protect  the  title  of  the  land- 
lord in  the  property  as  against  an  attaching 
creditor  of  the  tenant  But  It  will  be  found, 
upon  an  examination  of  the  cases  cited  by 
counsel,  that  in  every  Instance  where  such 
an  agreement  is  upheld  it  is  made  for  the 
protection  of  the  landlord  In  case  of  advance- 
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meats  by  him,  or  for  some  oQier  reason; 
In  other  words,  there  Is  some  conslderatlou- 
shown  for  the  agreement  by  which  the  title 
remains  In  the  landlord."  It  may  be  further 
roma  rked  that  we  find  no  case  in  which  a 
Terhal  agraement  Is  given  the  force  and  ef- 
fect contended  for  by  plaintiff.  Beeidee,  the 
claim  or  demand  served  by  plaintiff  upon  the 
sheriff  does  not  claim  ownership  of  the 
wheat,  or  that  it  tiad  any  title  thereto^  but 
its  claim  was  that  said  crops  "wrae  and  are 
now  subject  to  the  lien  of  said  Stockton 
Savings  and  Loan  Society  for  rent  reserved 
to  the  amoont  of  $2,140,  and  that  said  Stoclt- 
ton  Savings  and  Loan  Society  was,  at  and 
inior  to  the  time  of  yoor  attachment,  and  is 
now,  Hitltled  to  the  possession  of  the  whole 
of  said  harvested  crop  for  the  satlataction  of 
the  said  sum  of  $2,140,  aecured  by  such  Hen." 

It  is  conceded  by  plaintiff  that  the  statute 
gives  no  Hen  for  rent  reserved;  nor  was  the 
alleged  Hen  of  plaintiff  created  by  a  mort- 
gage of  the  crop,  because  a  crop  mortgage, 
though  authorized  by  statute,  cannot  be  cro- 
arted  by  a  verbal  agreement,  or  otherwise 
than  as  provided  by  law.  At  the  most,  it 
was  an  agreement  that  when  the  crop  should 
be  harvested  and  stored,  it  should  then  be- 
come a  pledge  for  the  payment  of  the  rent; 
and,  as  this  agreement  to  pledge  the  wheat 
had  not  been  executed,  the  wheat  was  sub- 
ject to  attachment  In  the  action  of  Bpplnger 
&  Co.  T.  Dallas.  This  conclusion,  we  think, 
is  fully  supported  by  Hitchcock  v.  Haaaett, 
71  Cal.  331,  12  Pnc.  228. 

Connsel  for  respondent  have  cited  several 
oases  which  should  receive  attention.  These 
cases  are  cited  to  the  proposition  that  the 
agreement  between  the  landlord  and  tenant 
may  be  so  formed  as  to  secure  to  the  owner 
of  the  land  the  ownership  of  the  products 
until  the  performance  of  a  stated  condition. 
This  proposition  need  not  be  disputed,  pro- 
vided it  be  understood  that  the  agreement  in 
question  is  in  such  form  as  to  effect  the  ends 
stated.  In  HoweU  v.  Foster,  65  CaL  169, 
there  was  a  written  instrument  by  which  the 
plaintiff  leased  and  demised  the  land  to  May- 
fleld  for  a  certain  term,  with  a  covenant, 
among  others,  on  the  part  of  Mayfleld,  that 
he  would  tiU  land,  etc..  and  at  the  proper 
time  would  han-est  and  sack  the  grain,  and 
thereupon  deliver  all  of  it  to  plaintiff,  to  be 
held  by  him  as  security  for  aU  advances 
made  by  the  plaintiff  to  Mayfleld;  and  said 
Instrument  further  provided  as  follows: 
"And  It  Is  mutuaUy  covenanted  and  agreed 
that  until  such  delivery  and  transfer  by  the 
pai'ty  of  the  first  part  [plalntlfT]  all  of  said 
grain  shnH  be  the  property  of  the  said  party 
of  the  first  part,  and  the  said  party  of  the 
second  part  [Mayfleld]  shaU  have  no  right  to 
dispose  of  any  portion  thereof."  That  case, 
as  reported,  does  not  disclose  whether  the 
lease  was  recorded,  but  the  fact  that  It  was 
In  writing,  and  that  it  was  to  be  security  for 
advances  does  appear;  and,  as  the  landlord 
was  to  have  a  xrartion  of  the  crop,  whereby 


he  became  a  tenant  In  common  with  tha 
lessee  in  the  crop,  and  through  hla  coteuant 
was  in  possession  thereof,  the  distinction  be- 
tween that  case  and  this  is  apparent. 

The  next  case— Wentwortb  v.  UUier,  53 
Oal.  d— is  not  In  point,  as  In  that  case  the 
leasee  agreed  to  pay  the  lessor  a  part  of  the 
crop  as  rent,  and  to  ^ve  the  lessor  possession 
of  the  whole  crop  until  the  rent  should  be 
paid,  so  that  In  that  case  also  the  landlord 
was  a  tenant  In  common  with  the  lessee  in 
the  crop,  and  In  poeaession  by  his  cotenant 
The  same  distinction  also  exists  between 
this  case  and  that  of  Saaol  t.  MaUor,  68  OaL 

37a 

In  Blum  T.  McHugh,  92  CaL  497,  28  Pac 
592,  there  appears  to  have  been  a  written 
lease.  At  all  events,  no  case  Is  cited  where 
a  verbal  lease,  with  an  agreement,  also  ver- 
bal, for  a  lien  upon  the  crop  to  secure  a 
money  rent,  has  been  held  to  be  valid  with- 
out possession  taken  by  the  landlord. 

The  agreement  between  the  lessor  and  lee- 
see  did  not  even  give  the  lessor  a  light  of 
entry  to  take  the  crop;  nor  was  there  any 
provision  In  the  verbal  lease  giving  the  les- 
sor the  right  to  the  possession  of  the  crop  nn- 
tll  It  was  stored  In  the  warehouse  in  the 
name  of  the  lessor.  'Hiere  was  no  provision 
for  a  re-entry.  The  only  express  condition 
which  could  be  broken  by  the  lessee  was 
that  which  required  the  grain  to  be  stored  In 
the  name  of  the  lessor.  A  growing  crop  la 
necessarily  In  the  possession  of  the  party 
who  is  In  possession  of  the  land,  whether  he 
be  the  owner  or  the  lessee;  and.  In  the  ab- 
sence of  a  statute  authorizing  a  mortgage  of 
the  crop  Independently  of  the  land,  It  Is  diffi- 
cult to  see  how  such  a  Hen  can  be  vested  In 
one  not  In  possession  of  the  land  as  will  au- 
thorize him  to  pursne  an  action  at  law 
against  one  who  takes  the  property.  That 
such  a  Hen  may  be  created  by  a  provision  in 
the  lease  which  is.  In  le^l  effect,  a  chattel 
mortgage,  seems  to  be  conceded  by  the  great 
weight  of  authority;  but  in  snch  case  It  is 
generally  held  to  be  necessary  that  the  lease 
be  recorded  or  filed  as  such  mortgage,— In  the 
absence  of  any  statute  giving  effect  to  the 
Hen,— In  order  to  make  It  effectual  against 
purchasers  and  creditors;  but  whether  re- 
cording is  necessary  in  this  state  need  not 
be  decided,  since  no  case,  here  or  elsewhere, 
that  has  been  called  to  my  attention,  holds 
that  a  verbal  agreement  will  create  a  Hen  In 
favor  of  the  landlord  which  Is  valid  against 
subsequent  purchasers  or  creditors,  unless  he 
has  obtained  possession  of  the  property  upon 
which  the  lien  was  to  operate.  The  judg- 
ment should  be  reversed,  with  directions  to 
the  superior  court  to  dismiss  the  action. 

We  concur:    BRITT,  0.;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  lo 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  reveraed,  with  directions  to  the  court 
below  to  dismiss  the  action. 
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HBRUANN  T.  Um^EtriELD.  (No.  15^.) 

(SopRme  Court  ot  California.    Oct  8,  ISKS.) 

Amos  warn  Bhrticrb— Dubatioit  or  CovTBAcn 
— ^Pbbvobuakcb. 

1.  When  a  petstm  performing  labor  at  an 
axreed  priw  and  for  a  itated  time  contixtnea  in 
the  aajne  enmloymeut  after  the  exjdT&tioD  of 
tbe  term  witEont  a  new  agreement,  it  ia  pre- 
tumed  the  terms  tit  tbe  oriciiial  contract  were 
coatiDued,  and  It  is-  adndMibw  in  erfdanoa  in  an 
aaanmpait  to  reeoret  for  the  extra  aerriCflB. 

2.  A  contract  to  give  one's  whole  time  aa  a 
draftaman  to  tbe  iutereat  of  his  employer,  an  ai^ 
chiteet,  ia  not  btoken  by  doins  a  little  wmc  for 
ethw  partlaa  on  Iwlklara  ud  at  nl^t  vaetx  worlc 
not  Teaalting  in  damage  te  tbe  em^ejer. 

Departmoit  1.  Aiipeal  from  snperlor  contt* 
city  and  county  at  Son  Frandsco;  John  Hunt, 
Jodge. 

ABBuajtOi  by  BL  A.  Hemann  acalnst  J.  H. 
Uttlefield.  From  a  Judgment  tat  plftlDtiflC,  de- 
fendant appeals.  Affirmed. 

Jamea  Alra  W&tt  and  Curtis  HUlyer,  for  ap- 
pellaat  W.  W.  WfttBon.  for  respondent 

GABOtlTTE.  J.  This  Is  an  action  in  as- 
mmpsit  for  work  and  serrlcea  performed 
plaiittifr  in  asai sting  defendant  in  conducting 
and  carrying  on  the  business  of  an  arcUtect 
Jud^ent  went  for  plaintiff,  and  this  appeal 
Is  prosecuted  from  such  Jndgment,  and  from 
the  order  deoylng  tbe  motion  for  a  new  trlaL 

In  the  year  18S7,  tlie  parties  entered  into  a 
written  ccai tract,  by-  the  terms  of  wlilch  Her- 
■uum  aereed  to  gtre  Us  serriees  "aa  a  draft*^ 
man  and  assistant  architect  dnrli^  the  Dece»' 
sary  and  reasooabte  worfetng  bouig  of  each 
working  day,  for  the  term  of  three  years." 
Hennaim  also  agreed  "to  devote  his  whole 
time  and  senrlces  to  the  Interest  of  Llttlefleld's 
bosiness  as  a  draftsman  and  asslHtant  archi- 
tect, to  oae  at  all  tlmea  his  utmost  reasonaU« 
exerdott  in  and  for  the  troe  and  best  inter- 
ests at  UttlcfieU's  bnstnen,  as  if  lie  were  a 
partner  'wttb  him."  This  agreement  »plred  In 
due  course  of  time,  and  plaintiff  ooottnaed  to 
remain  tai  tbe  employment  of  defendant  and 
performed  the  same  character  at  serriees  there- 
after as  beflooe  sucb  expiratiao.  By  his  an- 
swer, defeadant  claJued  tint  platartUr  had 
made  a  substantial  default  In  tbe  performance 
of  the  terms  of  the  contract  upon  bis  part  to 
be  pecflormeA,  and  asked  Iter  damagea  Tbe 
court,  by  Its  findings  of  fact,  declared,  in  ef- 
fect, ttiat  plaintiff  had  pezformed  tbe  contract 
as  agreed  upon,  and  further  found  that  during 
the  time  of  bis  employment  he  performed 
work  for  persons  not  clients  of  defendant 
from  which  onployment  be  bad  received  the 
comx>ensatlon  of  $178;  and  it  thereupon  de- 
ducted ttiat  smn  from  the  amount  -found  due 
to  plaintiff,  and  ordered  judgment  for  tbe  bal- 
ance. 

It  Is  contended  that  the  court  committed  an 
error  In  admitting  tbe  original  written  con- 
tract in  erldenee.  We  think  there  Is  no  weight 
in  the  contention.  The  writing  was  clearly  ad- 
missible, as  showing  tbe  terms  of  the  con- 
tact under  which  plaintiff  performed  tbe  la- 


bor. It  is  elementary  that  when  a  person  per- 
f<HinlDg  labw  at  an  agreed  price  and  for  a 
stated  time  c(»itlmies  In  the  same  ^idoyment 
aft^  the  expiration  of  the  term,  wfthont  a 
new  agreement  It  Is  presumed  1^  the  law,  In 
tbe  absence  of  anything  to  the  contrary,  that 
the  terms  of  tbe  original  contract  are  contin- 
ued; and  the  fact  that  the  presnit  action  is 
one  in  the  nature  ctf  assumpsit  la  no  way  de- 
prives the  plaintiff  of  the  right  to  Introduce 
tbe  contract  In  evidence.  This  principle  finds 
full  support  in  Castagnbio  t.  BaBetta.  82  OaL 
280,  2S  Pac.  127. 

The  findings  of  fact  as  ta  tbe  perfbrmance 
of  the  contract  by  plaintiff  are  folly  snpported 
by  tbe  evidence.  We  see  nothing  in  the  rec- 
ord dlsclosbig  any  substantia]  breach  thereof. 
PlaiDtiS  appears  to  have  done  some  work  for 
otber  parties  during  Sundays,  holidays,  and  at 
iiigfat;  but  tbe  amotmt  of  tills  labor  was  trivi- 
al, with  a  single  exc^)tion,  and  In  no  way  re- 
sulted In  damage  to  defendant  nor  in  any  way 
Interfered  with  his  buslnesa  We  see  no  more 
cause  of  complaint  by  defendant  In  this  re- 
gard ttuin  though  plaintiff  had  passed  the  time 
so  occupied  In  harmless  amnsMuent.  The  court 
allowed  the  defendant  tiie  benefit  of  tbe  mon- 
ey received  by  plaintiff  from  this  outside  work. 
Whether  or  not  there  was  justification  for 
this  action  of  the  court  is  immaterial  uptm  the 
present  appeal,  for  cotalnly  there  can  be  no 
cause  of  complaint  upon  the  part  of  defendant 
based  thereon.  A  modIflcati<Hi  of  the  judg- 
ment ht  this  respect  could  bardly  be  destared 
him.  ' 

For  the  foregoing  reaaens,  the  judgment  and 
order  are  affirmed. 


Wecoorar:  HARKISON,  J.;  VAN  FLBBT, 


J, 


DBANBI  T.  GBAT  BROS.  ARTIPTCIAL 
STONE  PAVING  CO.   (No.  16,00a)' 

(Supreme  Court  of  Califoniia.    Oct  B,  18864 

FXiaCIVAL  AHD  AaSHT— B4TiriCAT10V— BSTOPPK. 

1.  The  mere  fact  that  defendant  knew  that 
a  physician  was  treating  a  third  person,  at  tbs 
reqnest  of  another,  on  defendast's  account  and 
relied  for  ampeasatkm  on  defendant  and  that  it 
made  no  objection,  doss  not  render  It  liable  to 
plaintiff  tot  the  serriees.  on  the  ground  of  latifi* 
cation. 

2.  Nor  does  H  estop  It  to  deny  Its  lUbOIty. 

Department  1.  Appeal  from  superior  court 
dty  and  (»iuitr  ot  Sas  Francisco;  John 
Hunt,  Judge. 

Action  by  Tenlaon  Deane  against  tbe  Qrar 
Bros.  Artificial  Stone  PaThig  Company,  a  cor- 
poratiUL  From  a  jodgmeDt  for  plalotUE,  de> 
fendant  appeals.  Reversed. 

Fisher  Ames,  for  appellant   Edward  B. 

l^lor,  for  resptmdent. 

GAROUTTB,  J.  This  Is  aa  actkm  by  tbe 
plaintiff,  a  physician  and  mrgeoB,  to  re- 
cover the  yalue  of  pnrfeMioiial  Mrrloes  al* 

SBehearing  denied. 
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leged  to  bare  be«i  rendered  to  one  Banottl 
for  and  under  the  employment  of  ttae  defend- 
ant corporation.  The  **Gra7  Brothers"  were 
the  owners  of  a  xock  qnarry,  and  Gteorge  F. 
Grar  and  Harry  Gray,  being  the  Gray 
brothers,  were  president  and  vice  prealdeat, 
respecttvely,  of  ttae  defendant  corporati<m. 
It  Is  not  our  purpose  to  derote  either  time 
or  labor  to  a  detailed  review  and  analysis 
of  the  evidence,  for  we  have  conducted  that 
the  Judgment  must  be  reversed,  and  the 
cause  remanded,  for  other  reasons. 

It  appears  that  the  plalntlflF,  in  the  first  In- 
stance, attended  the  Injured  man  at  the  tx>- 
lldtatlon  of  (me  Tesser,  wbo  was  working 
In  some  capacity  either  for  the  Gray  broth- 
ers or  the  defendant  corporation,  and  the 
powers  vested  In  him  1^  reasrai  of  such  em- 
ployment it  is  unnecessary  here  to  deter- 
mine. Subsequent  to  the  commencement  of 
the  plalntifTs  services,  Tesser  Informed  one 
or  both  of  the  Gray  brothers  as  to  plaintiff's 
employment;  and  It  further  appeared  that 
either  tiie  Gray  brothers  or  the  defendant 
corporation  paid  various  Mils  for  dnigs,  etc., 
ordered  by  plaintiff  for  the  benefit  of  the  In- 
jured man.  There  Is  also  some  other  evi- 
dence likewise  tending  to  some  extent,  at 
least,  to  show  an  emiiloyment  by  the  de- 
fendant of  plaintiff  an  original  hiring  or 
subsequent  ratification. 

Upon  the  character  of  evidence  of  which 
we  have  presented  a  general  outline,  the 
court  gave  the  Jury  the  following  instruction 
as  to  the  law  bearing  upon  the  facts  of  the 
case:  "It  Is  on  immaterial  consideration 
whether  Barsottl  was  or  was  not  at  the  time 
of  the  accident  to  him  In  the  employ  of  the 
Gray  brothers  or  the  Artificial  Stone  Paving 
Company  (defendant  herein).  If  the  defend- 
ant employed  the  plaintiff  to  treat  Barsottl 
for  his  injuries,  or  If  defendant  knew  that 
plaintiff  was  so  treating  him  on  Its  account, 
and  relied  for  compensation  upon  the  de- 
fendant, and  defendant  made  no  objection 
thereto,  then  I  Instruct  yon  that  defendant  Is 
Uable  in  this  action." 

The  first  part  of  the  foregoing  InstmcUon 
in  effect  tells  the  Jury  that,  as  to  the  UablUty 
of  defendant,  it  Is  immaterial  In  whose  em- 
ployment the  Injured  man  was  at  the  time 
of  the  accident  If  the  principle  of  ultra 
vires  is  not  In  the  case,  the  Instmctlon  la 
sound  law,  but  certain^  unsound  If  that 
question  is  properly  presented  for  our  con- 
sideration. In  Fraser  v.  Bridge  Co.,  108  Cal. 
79,  36  Pac.  1037,  It  was  beld  tliat  a  moral 
obligation  was  a  sufficient  consideration  to 
support  a  contract  of  this  character.  But  In 
this  Instruction  any  consideration  for  the 
contract  Is  omitted  as  a  necessary  element 
of  the  liability  of  the  defendant  corporation. 
Yet,  even  conceding  that  the  defendant  oonld 
prove  ultra  vires  In  the  making  of  this  con- 
tract upon  a  pleading  presenting  only  a  gen- 
eral denial,  still  there  Is  no  evidence  in  the 
record  that  this  contract  was  ultra  vires; 
and,  in  ttae  absence  of  evidence  to  that  ef- 


fect, we  most  assume  that  It  was  wItUn  the 
powers  of  the  cocpmatlon  to  so  contract,  for 
the  law  presumes  In  favor  of  the  validity  of 
contracts. 

We  then  pass  to  a  contideration  of  the 
remaining  portion  of  the  InstrocUon,  to  wit: 
"Or,  If  defendant  knew  that  plaintiff  was 
so  treating  him  on  Its  account,  and  relied  for 
compensation  upcm  the  defendant,  and  de- 
fendant made  no  objection  thereti^  then  I 
Instruct  you  that  defendant  is  Uable  in  this 
actl<m.**  This  statement  does  not  embrace 
a  sound  principle  of  law,  and  neoessltates  a 
reversal  of  the  Judgment;  and,  whether  It 
be  claimed  that  sucta  facts  constitute  a  rat- 
ification or  an  esfa^pel.  It  Is  equally  un- 
sound. We  do  not  see  why  the  bm;den 
should  be  cast  upon  ttae  defendant  of  making 
objections  to  plaintiff  under  the  facts  as- 
sumed by  ttae  Instruction.  Certainly,  the 
mere  knowledge  of  a  corporation  tliat  some 
one,  perchance  a  total  stranger,  has  repre- 
sented that  such  corporation  would  compen- 
sate a  third  party  for  services  rendered  to 
such  stranger,  casta  no  duty  upon  the  corpo- 
ration of  taking  any  affirmative  action.  It 
was  not  ftir  ttae  corporation  to  dlrillnslonlxe 
the  plaintlfT  here  as  to  the  reliance  placed  by 
him  upon  the  statements  of  the  man  Temer, 
but  rather  piaint^s  business  to  substan- 
tiate Tesser'B  statements  belan  r^erlng 
the  servlceB.  It  was  no  concera  of  defend- 
ant as  to  the  truthfulness  or  falsity  of  ttaeae 
statements,  nor  any  of  Its  concern  ss  to  wtaat 
anybody  might  say  or  was  saying  as  to  Its  re* 
Bponslbillty  for  services  rendered  to  third  psr- 
tlas. 

We  omclude  tliat  knowledge  upon  ttae  part 
of  defendant  ttaot  plalntifl  wbm  rendering 
services  to  the  Injured  man,  and  also  knowl- 
edge of  defendant  that  ^alnliff  was  relying 
upon  It  for  compensation  for  ttae  perform- 
ance of  such  services,  taken  in  connection 
with  ttae  fact  that  defendant,  possessing 
such  knowledge,  made  no  objection  ttaereto, 
a»  circumstances  wholly  Inadequate  to 
oreate  a  legal  liability  agiUnst  defendant. 

For  ttae  foregoing  reascms,  ttae  Judgment 
and  order  an  levennd,  and  the  cause  re- 
manded. 

We  concur:  TAN  FUIBTF,  J.S  HABBI- 
SON,  J. 

In  le  QR08B01S.    (Or.  lA.) 
(Sumeme  Gonrt  of  California.    Oct  9,  18KS.) 
mMunmtnr  «t  G-basd  Jitbt— VALmm. 

Const  1870  omits  all  reference  to  pre- 

aentmenta  aa  a  mode  of  chaniins  a  person  with 
a  public  offense.  Pen.  Code,  9  682,  proTides  that 
every  public  offeDBe  mast  be  prosecuted  by  indict- 
ment or  information,  except  ofifenses  Oried  in 
juaticea'  and  police  courts.  Section  872  teqnirea 
the  maglBtrate,  after  a  defendant  has  been  ex- 
amined, to  bold  bim  to  answer  if  it  appears  that 
an  offense  has  been  committed,  and  that  be  is 
guilty.    Section  883  requirei  the  magistzatc.  on 
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boMlng  Um  to  umrer,  to  letani  the  warrant  and 
OetioemimB  to  the  derk.  Section  808  prOTldes 
that,  when  w>  held,  defendant  must  be  proceeded 
againat  by  informatfon  or  Indictment  Section 
1426  providea  that-  all  proceedings  In  actions  be- 
fove  a  justice's  or  police  court,  for  a  public  of- 
fenae  of  which  ther  have  jurisdictton,  must  be 
commenced  by  complaint  under  oath.  etc.  Held, 
that  a  "prewntment^'  by  a  grand  jtuy  ia  imaa- 
thoriied. 

In  bank. 

Petition  hy  A.  Grosbols  for  a  writ  ot  ha* 
beas  corpus  to  obtain  hla  discharge  from  ar- 
rest nnder  a  warrant  Issued  on  a  presentment 
by  tlie  grand  jury.    Petitioner  discharged. 

Peter  A,  Rntf,  toe  appellant  Wm.  S. 
Bama^  Diet.  At^.,  for  respondent 

HARRISON,  J.  A  grand  Jury  that  had 
been  Impaneled  In  the  superior  court  for  the 
city  and  connty  of  San  Francisco  presented 
to  that  court  the  fallowing  document: 

"The  people  of  the  state  of  California 
against  A.  Grosbols,  in  the  superior  court  of 
the  city  and  connty  of  San  Francisco,  state 
of  California,  the  sixth  day  of  March,  A.  D. 
eighteen  hundred  and  ninety-flTe.  A.  Gro*- 
bols  Is  accused  by  the  grand  jury  (tf  the  said 
tlty  and  connty  of  San  Francisco  this  pre- 
sentment of  the  crime  of  misdemeanor,  to 
wit,  renting  faoasee  for  the  purposes  of  111 
fiune,  committed  as  fcdlows  [describing  the 
acts  coDStltatlng  the  misdemeanor],  contrary 
to  tlie  form,  force,  and  effect  of  the  statute 
In  Boch  case  made  and  inroTlded,  and  against 
the  peace  and  dignity  of  the  people  of  the 
state  of  California.  William  S.  Barnes,  I>1»> 
trict  Attorney,  by  A.  P.  Black,  Assistant  Dls. 
trlct  Attorney. 

"Names  oC  witnesses  examined,  and  the 
names  of  witnesses  whose  d^^ltions  were 
read  before  the  grand  jury  on  finding  the 
foregoing  prmatmmt:  James  Olllln.  John 
B.  Martin." 

The  doenment  was  Indnsed  'as  foDows: 
"lYMmtmmt  tor  misdemeanor,  to  wU,  rent- 
ing houses  f<»-  the  purposes  of  ill  fame.  A 
true  bill.  W.  EL  Qagen,  Foreman  Grand 
Jmy." 

The  court  ordered  the  document  to  be  filed 
with  the  clerk,  and  thereupon  a  bench  war- 
rant was  Issued,  and  the  petitioner,  having 
been  arrested  by  the  shalfl  thereunder,  has 
soed  ont  a  writ  of  habeas  cupns  to  test  the 
k^ty  ot  his  arrest 

It  will  be  obsOTcd  that  the  document  which 
was  presented  to  the  superior  court  by  the 
grand  Jmy  cmfonns  In  all  respects,  except 
in  name,  to  the  requirements  ot  an  Indict- 
ment; and,  except  that  it  Is  designated  a 
"presmtment"  In  the  body  of  the  Indictment 
and  Is  so  Indorsed.  It  has  none  of  the  char- 
acteristics of  a  presentment  A  "present- 
ment" Is  defined  In  section  916  of  ttie  Penal 
Code  as  foDows:  "A  presentment  is  an  In- 
formal statement  In  writing  by  the  grand 
jury,  representing  to  the  court  that  a  public 
offense  has  been  committed  which  is  triable 


In  the  county,  and  that  there  Is  reasonable 
ground  t<«  beUevlng  that  a  particular  Indl- 
Tldnal,  named  or  described  therein,  has  com- 
mitted It"  The  present  document  Is,  how- 
ever, a  formal  accusation  the  grand  Jury, 
chaiging  the  defendant  with  a  public  offense. 
It  Is  signed  by  the  district  attorn^,  Instead 
of  the  fweman  of  the  grand  Jnry,  the  names 
Qt  the  wtinesses  examined  are  Indorsed  there- 
on, and  It  Is  also  Indorsed  "A  true  bill"  by 
the  foreman  of  the  grand  jury.  It  Is  pre- 
pared upon  a  printed  form  for  an  Indictment 
and*  where  the  word  "Indictment"  Is  printed 
therein,  it  Is  erased,  and  the  word  "present- 
ment" is  written  over  the  same.  This  change 
is  Indicated  the  Italicized  words  above. 
It  Is  not  necessary,  however,  to  determine 
whether  this  docrunent  can  be  regarded  as  a 
presentment  since  we  are  d  the  opinion, 
from  otbw  considerations,  that  the  action  of 
the  grand  jtuy  was  munthorlzed.  The  chief 
dlstlnctlMT  between  an  Indictment  and  a  pre- 
sentment at  commcm  law  was  that  the  tormw 
was  made  at  the  snggestiui  of  the  crown, 
while  the  lattw  was  made  upon  the  knowl- 
edge of  one  or  more  of  the  Jurors,  and,  in- 
stead of  being  Indornd  "A  tme  bill"  by  the 
foreman  alone,  was  signed  by  all  of  the  ju- 
rors. Blackstone  defines  a  presentment  as 
"the  notice  tak«  1^  a  grand  jury  of  any  of- 
f  ense,  f  nmi  their  own  knowledge  or  obs^vap 
tkm,  withoat  any  bUl  of  Indictment  laid  be- 
taee  them  at  the  suit  of  the  Ung."  S  BL 
Comm.  801.  2  Hawk.  P.  a  c.  25  (1),  aays: 
"An  Indictment  Is  an  accusation  at  the  suit 
of  Has  king,  1^  the  oath  of  twelve  men  ct 
the  same  connty  wherein  the  offense  was 
committed,  returned  to  Inquire  of  all  offenses 
In  general  in  the  connly,  determinable  1^  the 
court  Into  which  they  are  returned,  and  find- 
ing a  UU  brought  befwe  them  to  be  trae. 
But  when  audi  accusatlcai  Is  found  by  a 
gcand  Jury,  without  any  bill  brought  before 
them,  and  afterwards  reduced  to  a  formed 
indictment,  It  to  caUed  a  'presentment' "  Mr. 
Justice  Fldd,  In  a  Charge  to  the  grand  jury 
(2  Sawy.  678),  says:  "A  presentment  differs 
frran  an  Indictment  In  that  It  wants  technical 
f<ffm,  and  la  usually  found  by  the  grand  jury 
upm  tiielr  own  knowledge,  or  vgoa  the  evi- 
dence before  them,  without  having  any  bin 
fnwa  the  public  i^osecutor.  It  Is  an  Infwmal 
accusatliHi,  which  Is  gensraUy  regarded  in 
the  light  ot  an  Instruction,  upon  which  an  in- 
dictment can  be  framed.  This  form  of  accn- 
saUm  has  fallen  In  disuse  since  the  practice 
has  prevailed,  and  the  practice  now  obtains 
generally  for  the  prosecuting  ofllcer  to  attend 
the  grand  jury,  and  advise  th^  in  their  in- 
vestlgatlim."  See,  al80»  Case  of  Lloyd,  3  Pa. 
Law  J.  R.  60;  State  v.  Damal,  1  Humph. 
292;  Whart  Cr.  PI.  §  86. 

The  constitutlfHi  of  1849  (article  1,  I  9  au- 
thorised a  presentment  by  a  grand  jury  as 
a  part  of  the  procedure  for  holding  persons  to 
answer  for  public  offenses,  and  the  criminal 
practice  act  that  was  enacted  in  pursuance 
of  that  provision  (St  ISSU  Jh  233^  provided 
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for  tlie  finding  of  a  praentment  liy  a  srand 
jury,  and  tlie  proceedings  tbereon.  Under 
that  constitution  tlie  court  of  eeealona  had 
rlsdlctlm  to  luinlre,  hj  the  intervention  «f  a 
grand  Jury,  <tf  all  pnbHc  oftsuea  ooawiltM 
or  triable  In  Its  county.  In  1882  the  ooort  of 
MBrions  was  abcdlshed  by  an  amendment  to 
the  ctHiBtltatlon,  and  the  county  ooart  was  In- 
Tested  with  such  criminal  Jurfadteden  as  the 
leglslatiire  might  prescribe,  and  the  district 
court  was  givrai  Jnriadlctlon  in  all  criminal 
cases  not  otherwise  provided  for.  Under 
these  oonatltotUKial  provtslonB,  the  le^slatnre 
was  authorlaed  to  prescribe  the  finding  of  a 
presentment,  as  well  as  an  Indictment,  as  a 
part  ot  the  duties  of  a  grand  Jury,  and  the 
criminal  practice  act  was  Intended  to  confer 
this  authority.  These  provisions  of  ttw  crim- 
inal practice  act  In  feference  thereto  were  In* 
corpfwated  In  the  Penal  Code  upon  tts  adc^ 
tion  In  1872.  The  Cf»Mftltiri:ion  of  1879,  how- 
ever, <xnits  all  refraence  to  a  preseutmrait  as 
a  mode  tsi  charging  a  person  with  a  pubUc 
offense,  and  the  provisions  of  the  Penal  Code 
npcn  that  subject,  that  had  been  adtHDted 
with  a  view  to  the  provlsim  of  the  pievioas 
consUtntlon,  Ihoenpon  ceased  to  have  any 
practical  operatttn. 

That  the  action  tt  the  grand  Jury  in  the 
present  case  was  unanUiorlaed  further  ap- 
peoTB  upon  a  eonsldcffatlon  of  the  action  re- 
quired' of  the  magistrate  after  the  defendant 
has  been  examined.  Section  S>12  regotras  talm 
to  hold  the  defendant  to  answer,  If  it  ap- 
pears from  the  examination  that  an  offense 
has  been  committed,  and  that  the  defendant 
is  guilty;  and  sectfni  888  requires  him,  upon 
holding  him  to  answer,  to  return  the  warrant 
and  depositions  '*to  the  clerk  of  the  court  at 
which  the  defendant  is  requited  to  appear." 
The  object  of  section  872  is  that  the  d^end- 
ant  be  hdd  to  answer,  and,  when  bo  held,  he 
must,  by  section  809,  be  proceeded  against  by 
taformation  or  Indictment  The  provisions  of 
section  662,  however,  that  "every  public  of- 
fense must  be  prosecuted  1^  Indictment  or 
information,  except  •  •  •  (3)  oflfeosestried 
in  justices'  and  pdlce  comrts,"  is  equivalent 
to  a  dedaration  that  offenses  tried  In  Jus- 
tlees*  and  police  courts  are  not  to  be  proee- 
CDted  by  IndlcCm^t  or  infotmation;  and  8ec> 
tltm  1426  declares  that  '*all  proceedings  and 
actions  befbre  a  Justice's  or  police  court  fw 
a  puUic  offense  of  wMch  sold  courts  have 
Jurisdiction  must  be  commenced  by  complaint 
under  oath,  setting  forth  the  offense  cbai^ged, 
with  such  particulars  of  time,  place,  person 
and  property  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  of- 
fense ccouplalned  oi  and  to  answer  the  com- 
Idalnt."  As  the  superiw  court  has  no  Juris- 
diction to  try  a  misdemeanor,  and  as  there 
is  no  provision  for  a  Justice's  or  p(^ce  court 
to  try  any  offense  prosecuted  by  Indictment 
or  InformatlMi,  it  is  clear  that,  under  the 
present  Systran,  there  Is  no  function  for  a 
presentment  by  a  grand  Jury,  and  no  authori- 
ty for  the  arrest  of  a  persm  charged  In  that 


ftnin  with  the  eonual8slonoC.apablleaaenae. 
The  petitioner  Is  discharged. 

We  c<sicnr:  BEATTT.  a  3.;  TSOSFUB, 
X;  McFARI^D^  J.;  HBNSHAW,  J.;  VAM 

rusm,  J. 


QIBSBKB  V.  SAN  JOAQUIN  COUNTY. 
(Nfc  18,85a) 
OBnpreme  Gout  of  CaHfon^    OcL  10^  188S.) 
BM-roTas— Trlb  Atm  Bjmner  or  Aoia. 

Art  April  1,  1878  (St  1877-78,  pp.  999, 
986),  is  entitled  "Ad  act  to  create  the  otRce  of 
oomndBBioner  of  trauaportation.  and  to  define  its 
powers  and  duties:  to  fix  the  chargsa 
for  transporting  passengers  and  freifjhts  on  cer- 
tain railroads,  and  to  prevent  extortion  and  nn- 
Juat  dlBcriminatioQ  thereon."  Chapter  3,  S  9, 
provides  that  every  person  who  shall  fraudalently 
evade  or  attempt  to  evade  the  tMmnent  of  ms 
Care  for  traveUQg  on  any  railroad  sluUl  be  fined, 
etc.  Held,  that  the  subject  of  section  9  is  em- 
braced in  the  title. 

Oommlasloners'  dedslon.  D^iartment  1.  Ap- 
peal from  superior  court  San  Joaquin  county; 
Joseph  H.  Bndd,  Judge. 

Action  by  E.  Gelseke  against  the  county  of 
San  Joaquin  to  recover  o^tuUi  fees  alleged  to 
be  due  constables  for  official  senrlces.  Prom 
a  Judgment  for  defendant  plaintiff  appeals. 
Beversed. 

Gould  &  Baldwin  and  W.  IL  Gitoon.  for 
appellant  Atty.  Gen.  Pltsgerald  and  W.  B. 
Nutter,  for  respondent 

YANCIJIDF,  G.  Action  to  recover  tkmn  the 
county  certain  fees  alleged  to  be  due  consta- 
bles for  ofBcM  services  in  criminal  eases  pros- 
ecuted under  section  9  of  chapto-  3  of  an  act 
of  the  legislatore  oitltled  "An  act  to  create 
the  office  of  commissioner  of  transportallon, 
and  to  define  Its  powers  and  duties;  to  fix  the 
maximum  charges  for  transporting  paasa^crs 
and  freights  on  certain  railroads,  and  to  pin- 
vent  extwtfon  and  unjust  discrimination  thcre- 
(m."  The  act  was  ai^roved  Ainil  1,  1878,  and 
took  effect  Immediately.  The  following  is  a 
copy  of  said  ninth  section:  "Every  person  who 
shall  fraudulently  evade  or  attempt  to  evade 
the  paymwt  of  his  tare  for  traveling  oo  any 
railroad  shall  be  fined  not  less  than  five  nor 
more  than  twenty  dollars."  St  1877->78,  pp. 
969.  986.  The  court  below  found  that  the 
services  of  pialntifF  In  criminal  actions  under 
said  section  9  against  persona  for  having  evad- 
ed the  payment  of  railroad  fare  was  not  law- 
fully cliargeable  to  said  county,  and  accord- 
ingly rendered  Judgment  for  defendant  as  to 
all  that  claes  of  charges,  llie  action  was  de- 
fended, and  the  Judgment  of  Hie  court  Is  at- 
tempted to  be  Justifled  here  vpon  the  sole 
ground  that  said  section  9  Is  unconstitutional, 
for  the  alleged  reason  that  the  subject  of  It 
Is  not  expre.ssed  in  the  titte  «f  the  act  With- 
out considering  all  the  points  urged  bf  appel- 
lant. I  thinlc  he  is  right  tn  contending  that  the 
subject  of  the  ninth  section  is  safflclently  ex- 
pressed in  the  title  of  the  act  One  bxaocfa  of 
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tb»  subject  of  tbe  act  expressed  In  ttie  title  Is 

'*tu  prevent  •  *  *  unjust  dlscrlmtoatlon"  In 
"charges  for  tranqwrtliis  passengers,"  and 
wbatevw  maj  be  couduciTe  to  tills  end  li  ger- 
mane to,  and  vltUn  the  scope  of,  the  subject 
of  preventing  BUdt  dlBcrlmlnatlon.  The  follow- 
ing Is  one  of  tbe  means  pzorlded  by  the  act 
to  prevent  discrimination.  The  rizth  section 
of  chapta  2  of  the  act  provides:  "If  any  snch 
company  or  any  of  Ita  Gondactora  staall  per- 
mit any  person  n^tever  to  Izavd  free  upon 
Its  cars  exc^  upon  the  exhibition  ci  free 
passes  IsBoed  as  provided  In  said  section  [sec- 
tion 31.  Buch  company  or  conductor  shall  forfeit 
and  pay  tor  each  offense  tbe  sum  of  $100." 
No  doubt  ttalB  Is  embraced  In  the  subject  ex- 
pressed In  tbe  title;  and.  if  so,  why  are  not 
tbe  means  provided  by  section  9  of  chapter  8, 
by  vhlch  tbe  companies  and  tbebr  conductors 
may  more  effectually  prevent  the  evasion  of 
payment  of  fares,  germane  to  the  same  sno- 
Ject?  In  view  of  tlie  heavy  penalties  to  which 
the  companicB  and  their  oondacton  are  sub- 
jected tar  permitting  paasengem  to  evade  the 
payment  of  faresg  I  think  It  was  but  Just,  as 
well  aa  appropriate,  and  condw^e  to  the 
same  end,  that  the  legislature  also  made  the 
evaelon  of  payment  of  fare  by  passengers  a 
misdemeanor  punishable  by  fine;  thus  enabling 
the  companfea  and  conductors  more  effectually 
to  prevent  socb  evasions,  and  at  the  same  time 
depriving  ftiaa  of  any  reasonable  excuse  for 
not  doing  so.  Tbe  case  of  Dyer  v.  Placer  Co., 
90  CaL  276.  27  Fac.  197,  Is  of  tbe  same  natura 
as  this.  In  that  case  it  was  tield  that  a  vlo- 
latitm  of  section  9  of  said  act  constitutes  a 
public  offenfie,  and  that  a  constable  bad  a 
right  to  charge  that  coun^  fw  his  official 
BOTlce  in  arresting,  transporting,  and  feeding 
prisoners  charged  with  such  offense.  It  does 
not  appear,  however,  that  the  constltnticniality 
of  said  section  9  was  expressly  questioned  In 
that  case,  though  It  seems  to  have  been  aeces- 
sarily  Invotved.  The  questions  expressly  stat- 
ed and  decided  are  whether  or  not  a  violation 
9t  said  section  was  a  public  offeuse,  and 
whether  or  not  tiie  constable  was  bound  to 
execute  warrants  of  arrest  for  vIoIatloDB  of 
said  section.  It  Is  hardly  conceivable  ttiat  a 
vldatloii  of  an  unconstitutional  act  of  a  legis- 
lature constitutes  a  pQblic  offense.  For  fur- 
ther authority  on  tbe  qoestlon  whether  the 
subject  of  tbe  ninth  section  of  tbe  act  is  suffi- 
ciently expressed  In  tbe  title,  see  Ex  parte 
Kohler,  74  Cal.  38,  15  Poc.  430;  Ex  parte 
LiddeU.  93  Cal.  633,  29  Pac.  251;  Johnson  v. 
Harrison  (Minn.)  50  N.  W.  923;  Van  Brunt  v. 
Town  of  Flatbush,  128  N.  T.  150,  27  N.  B.  973; 
Cooley,  Const  Um.  p.  172  et  seq.  I  think  the 
Jadgment  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial 

W«  concur:  BRITT,  C;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  forgoing  opinion,  the  Judgment  Is  re^ 
versed,  and  the  cause  remanded  for  a  new 
triaL 


HIBBRNIA  SAVINGS  A  LOAN  SOa  v. 

THORNTON.    (No.  15,956.) 
(Supreme  Court  of  California.  Oct.  9, 1895.) 

MosTOAOB  Debt— WAiviNoSicuBin—AoTioiroK 

Note. 

1.  Where  a  mortgage  on  Its  face  purports  to 
secure  a  note,  the  mortgagee  cannot  release  tbe 
secttritr,  aad  maintain  an  action  on  tbe  note. 
Barbierl  v.  RameUl.  23  Pac.  1086,  84  Cal.  164, 
followed. 

2.  Defendant  and  his  wife  gave  a  mortgage 

to  plaintiff  on  their  homestead,  which  was  com- 
munity propel  t7,  tc  secure  a  note.  Od  the  death 
of  the  wife,  plaintiff  neglected  to  present  bis 
claim  agaiust  the  e>tate,  as  required  by  Code  Civ. 
Proc.  8  1475,  and  the  mortgaged  property  was 
set  apart  to  tbe  mrviving  husband.  Held,  that 
plaintiff  coDld  not  soe  defendaot  on  tbe  note. 

Department  1.  Appeal  from  anpeilor  conrt» 
city  and  county  of  San  Frandsco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  the  Hibernla  Savings  ft  Loan 
Society  against  Charles  O'Neill  on  a  note. 
Defendant  liavlng  died  pending  the  action^ 
his  executor,  R.  S.  ThorntMi,  was  substitut- 
ed, and,  from  a  Judgment  tor  plaintiff,  ap- 
peala  Reversed. 

B.  B.  Newman,  for  appellant  Tobln  ft 
ToUn,  for  respondent. 

HARRISON,  J.  The  defendant  Charles 
O'Neill,  and  his  wife,  Elizabeth,  executed  to 
the  plaintiff  their  promissory  note  August 
24,  1888,  and  at  the  same  time,  for  the  pur- 
pose of  securing  its  payment,  executed  a 
mortgage  of  certain  real  property,  upon 
which  they  had  previously  made  a  declara- 
tion of  homestead.  The  property  was  the 
community  proi>erty  of  the  said  Charles  and 
Elizabeth  at  tbe  time  of  filing  their  declara- 
tion of  homestead,  and  remained  such  until 
the  death  of  Elizabeth.  Elizabeth  died  March 

27,  1890,  and  administration  was  bad  upon 
her  estate  In  the  superior  court  for  the  city 
and  county  of  San  Francisco.  The  plaintiff 
did  not  present  any  claim  against  her  estate 
upon  the  note  and  mortgage;  and  on  July 

28,  1892,  the  superior  court  set  apart  the 
mortgaged  premises  to  the  defendant,  Charles 
O'Neill,  as  the  surviving  husband.  The  pres- 
ent action  is  brought  against  Charles  O'Neill 
upon  the  note  alone,  to  recover  Judgment  for 
its  amount.  The  superior  court  held  that, 
by  reason  of  the  failure  of  the  plaintiff  to 
present  his  claim  to  the  administrator  of  the 
estate  of  Elizabeth,  the  mortgage  lien  was 
extinguished  by  virtue  of  section  1475,  Code 
Civ.  Proc.,  and  rendered  a  personal  Judg- 
ment against  tbe  defendant  for  the  amount 
of  the  note.  The  defendant  has  appealed 
from  the  Judgment  upon  the  Judgment  roll, 
upon  the  ground  that  the  findings  do  not 
support  the  Judgment. 

In  Barbieri  v.  RameUl,  84  Cal.  154,  23  Pac. 
1086,  it  was  held  that  an  action  to  recover  a 
personal  Judgment  upon  a  debt  for  which  a 
mortgage  security  has  been  given,  even 
though  such  security  was  originally  value- 
leaa,  by  reason  of  prior  m'ortj^ges  wliMa  ex- 


Digiiized  by  Google 


448 


PACIFIG  REFORTBB,  T6L  42. 


(CaL 


ceuded  the  valae  of  the  lands,  cat-jo*  s 
maintained;  that,  it  the  mortgage  on  its 
face  purports  to  be  a  security  to  the  plain- 
tiff, he  mnst  bring  his  action  for  Its  foreclo- 
sure. See,  also,  Porter  t.  Muller,  65  Cal. 
512,  4  Fac.  S31;  HaU  t.  Amott.  80  Cal.  848, 
22  Pac.  200.  In  Heam  t.  Kennedy,  85  Cal. 
55,  it  was  held  that,  when  a  mortgage  Is 
made  by  husband  and  wife  upon  a  home- 
stead which  is  afterwards  set  apart  to  the 
surriTlng  widow,  the  mortgagee  can  neither 
maintain  his  action  to  foreclose  the  mort- 
gage, nor  have  a  personal  Judgment  against 
the  sorrlTor,  unless  he  first  presents  his 
^-la-im  against  the  estate,  under  section  1475, 
Code  CiT.  Proc  It  may  be  that  if  the  mort- 
gagor's title  to  the  land  has  become  extin- 
guished subsequent  to  the  making  of  the 
mortgage,  by  tttle  paramount,  or  If  the  mort- 
gaged property  has  been  destroyed  or  has 
ceased  to  exist  (see  Toby  v.  Railroad  Co.,  98 
GaL  490,  88  Pac.  650),  the  mortgagee  need  not 
go  through  the  idle  form  of  bringing  an  ac- 
tion for  foreclosure  before  he  can  hare  a 
Judgment  on  the  note;  but  when  the  mort- 
gagee, by  his  own  act  or  neglect,  deprives 
himself  of  the  right  to  foreclose  the  mort- 
gage, he  at  the  same  time  deprives  himself 
of  the  right  to  an  action  upon  the  note.  He 
will  not  be  permitted  without  the  consent  of 
the  mortgagor  to  release  the  mortgage  for 
the  purpose  of  bringing  an  action  upon  the 
note.  "He  is  not  authorised  to  waive  the 
security,  and  brlnff  ao  action  on  the  Indebt- 
edness" (Barbieri  t.  BamelU,  supra);  and 
whether  he  release  the  security  by  some  af- 
firmative act,  or  by  his  neglect,  is  immate- 
rial. In  the  pres«it  case  the  plaintiff  neff> 
lected  to  present  Its  chiim,  and  have  It  al- 
lowed and  paid,  out  of  the  estate  of  the  de- 
cedent Whether,  upon  the  facts  as  shown 
In  this  case,  this  neglect  had  the  effect  to 
release  the  mortgage  lien.  Is  ImmateriaL 
If  it  did  have  that  effect,  as  It  was  the  re- 
sult of  his  own  Defect,  the  plaintiff  cannot 
rely  upon  such  neglect  as  giving  autiiority 
to  bring  an  action  against  the  defendantrup- 
on  the  note  alone.  If  It  did  not  have  that 
effect,  the  plaintiff  should  have  brought  his 
action  to  foreclose  the  mortgage.  The  judg- 
ment Is  reversed. 

We  concur:  GABOTTO^^  J.;  VANFLEBT, 

T. 


RODGERS  v.BACHMANetal.  (No.  18,855,)i 
(Supiems  Court  of  Oallfomia.    Oct  12,  1895.) 

OOHDinOXAL  BaLB— COKBTRUCTION   OV  COKTRIOT 

— Validitt. 

1.  An  executory  agreement  for  the  sale  of 

Eroperty  on  condition  that  the  owner  shall  not 
e  divested  of  his  title  until  the  iirice  has  been 
paid  is  valid  against  tliird  persons,  in  the  absence 
of  fraud 

2.  S.  agreed  in  writing  to  sell  to  B.  a  num- 
ber of  shwp,  the  latter  to  pay  a  certain  cash 
sum,  and  to  take  and  "run"  the  sheep,  and  dis- 
pone of  the  wool  for  bis  own  benefit  untU  he 

>  Rehearing  denied. 


ahonld  make  the  last  defmed  paymoit,  when  he 
was  to  receive  from  the  vendor  a  Ull  of  sale. 
The  title  to  the  property  was  meanwhile  to  re- 
main in  8.  Altee  ddivery  of  the  sliem.  and  be- 
fore the  whole  price  had  been  paid,  they  were 
sold  to  defendants  on  execntion  against  B.,  the 
purchasers  having  notice  of  S.'b  claim.  Eeld, 
that  the  contract  created  a  conditlooai  sale  only, 
and  that  S.'b  asstenees  wers  thoefore  entitled  to 
recover  the  property. 

Department  1.  Appeal  from  superior  court, 
Tulare  county;  William  W.  Gross.  Judge. 

Action  of  claim  and  delivery  by  J.  V.  Rodg- 
era  against  H.  S.  Bachmau  and  another. 
From  a  judgment  for  defeudants,  plaintiff 
appeals.  Reversed. 

Bradley  &  Famsworth,  for  appellant  Da- 
vis &  Allen,  Lamberson  &  Ulddlecofl^  and  G. 
L.  Russell,  for  respondents. 

HARRISON,  J.  May  14,  1892,  loae  8e- 
freno  SOm  was  tbe  owner  and  in  posses^n 
of  certain  sheep  then  In  tbeconn^  of  Tulare, 
and  on  that  day  entered  into  a  written  agree- 
ment with  Joaquin  Goelbo  Barberia  and  his 
copartners,  which  was  signed  and  executed 
by  all  the  parties  thereto,  and  Is  as  follows: 
"For  and  In  consideration  of  the  agroements 
hereinafter  mentioned,  I,  the  said  Jose  Se- 
freno  SUva,  «t  the  flnrt  part,  do  hereby  con- 
tract and  agree  to  bkU  to  the  eaM  Joaquin 
Goelho  Barberia  and  Joaquin  Goncafus 
Denes  and  Joaquin  Goelho  Dronelles  and 
Jose  Martins,  all  being  copartners,  2,132 
•beep,  consisting  ot  902  lambs  and  1,230 
ewes,  considwatlon  to  be  paid  as  follows,  to 
wit:  $2^4.70  cash  paid  to-day,  the  receipt 
whoreof  Is  bweby  acknowledged;  tiie  bal- 
ance In  two  equal  paymento,91,fi&9.05  payable 
May  1,  1803.  91.560.65  payable  October  1, 
1803,  all  to  draw  interest  at  ten  per  ceaL  per 
annum,  Interest  payable  annually.  It  is  here- 
by contracted  and  agreed  by  all  parties  that 
the  said  seccmd  parties  are  to  take  and  run 
the  aforesaid  sheep  until  the  expbatlon  of 
the  aforesaid  named  payments,  free  of 
chaege  to  tbe  said  Jose  Sefreno  Slira;  to 
have  the  wool,  and  sell  or  dispose  of  the 
same;  to  ran  the  she^>^t  being  further 
contracted  and  agreed  that  the  she^  are  to 
remain  and  be  the  property  of  the  said  Jose 
Sefreno  SUva,  and  that  the  title  at  the  sheep 
Is  to  remain  and  vest  in  him.  Us  heirs  and 
asrigns,  nntil  the  aforessid  psymento  are 
made.  It  Is  further  contracted  and  agreed 
that  the  said  Sllva  Is  to  give  a  bill  of  sale  at 
the  time  when  all  the  paymoito  are  made; 
and  it  Is  further  c<mtracted  and  agreed  that 
In  the  event  that  the  second  parties  desire  to 
pay  tbe  said  Sllva  on  or  before  the  time  here- 
tofore moittoued,  together  with  the  interest 
accrued,  th«i  he,  the  said  SUva.  hereby  con- 
tracte  and  agrees  to  then  make  a  blU  of  sale 
to  the  second  parties  or  their  order,  or  belrs 
or  assigns.  It  Is  further  contracted  and 
agreed  by  tbe  second  parties  that  In  the 
event  anything  should  occur  that  they,  tbe  said 
secoad  parties,  should  fftU  to  cause  the  afore- 
said payments  to  be  made,  or  should  fall  to 
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seep  the  sheep  and  thelf  Increase  up  to  the 
present  worth,  then  It  Is  hereby  contracted 
and  agreed  that  the  said  Sllva,  bSa  heirs,  or- 
der, or  assigns,  shall  have  the  power  to  take 
possession  of  this  band  of  sheep  at  any  time, 
and  sell  the  same  to  best  advantage,  and  ap- 
ply proceeds  to  the  payment  of  this  contract, 
and,  If  any  moneys  be  left,  then  same  is  to 
be  paid  to  the  said  heretofore  named  second 
parties,  their  order,  heirs,  or  assigns."  On 
the  day  that  the  contract  was  executed  the 
parties  of  the  second  part  p>ald  the  sum 
therein  recited  to  have  been  paid,  and  took 
possession  of  the  sheep;  and  on  May  2, 1863, 
tbey  made  the  s^nd  payment  therein  pro- 
vided for.  They  remained  in  possession  of 
the  sheep  until  August  8,  1893,  when  the 
sheep  were  sold  and  delivered  to  the  defend- 
ants by  the  sherltr  of  Tulare  county  under 
an  execution  regularly  issued  against  the 
said  Barberia  et  aL  In  August,  1802,  Silva 
sold  and  assigned  to  the  plalntiCC  his  Interest 
In  the  sheep,  and  also  assigned  to  him  his  In- 
terest In  the  above  agreement  At  the  time 
of  the  purchase  of  the  sheep  by  the  defend- 
ants, and  prior  thereto,  they  had  notice  that 
the  plaintiff  claimed  the  sheep.  The  pay- 
ment provided  In  the  agreement  to  be  made 
October  1,  1883,  has  not  been  made,  and  on 
October  4,  1393,  the  plaintiff  demanded  the 
sheep  of  the  defendants,  and  on  their  refusal 
commenced  the  present  action  for  their  re- 
covery, and  under  proceedings  had  therefor 
obtained  possession  of  the  sheep.  The  cause 
was  tried  by  the  court,  who  made  finding  In 
favor  of  the  defendants  and  rendered  Judg- 
ment accordingly.  The  plaintiff  has  appeal- 
ed directly  from  the  Judgment,  upon  the 
Judgment  roll  alone,  without  any  bill  of  ex- 
ceptions. 

It  cannot  be  controverted  that  It  was  tiie 
purpose  of  the  parties,  when  they  entered 
Into  this  agreement,  to  provide  that  the  owo- 
«8hlp  at  the  sheep  should  remain  In  Sllva 
until  be  should  have  received  the  price  at 
which  he  had  agreed  to  sell  them.  Neither 
can  It  be  controverted  that  the  owner  of 
property  may  include  In  any  executory  agree- 
ment for  Its  sale  which  he  makes  any  condi- 
tions which  he  may  desire  to  Insert,  and 
make  their  performance  essential  before  he 
shall  be  deprived  of  his  ownership.  One  who 
has  the  abs(dute  ownership  of  property  "may 
use  It  or  dispose  of  It  according  to  his  pleas- 
ure, subject  only  to  goieral  laws."  Otv. 
Code,  $  679.  The  right  of  an  ovmer  to  sell 
his  property  upon  the  condition  that  he  shaU 
not  be  divested  of  the  title  thereto  until  the 
price  baa  been  paid  Is  not  only  not  prohib- 
ited by  the  laws  of  this  state,  but  has  been 
frequently  recognized.  Kobler  v.  Hayes,  41 
Gal.  455;  Hegler  v.  Bddy,  63  Cal.  597.  In 
Harkneas  v.  RuweO,  118  U.  S.  663,  7  Sup. 
Ct.  51,  may  be  found  an  exhaustive  discus- 
sion of  this  subject  by  Mr.  Justice  Bradley, 
In  which  he  has  presented  the  history  of  the 
law  in  reference  thereto,  both  In  Bn^nd 
and  In  the  sevarnl  states  of  this  country,  and 

T.42p.no.6— 29 


In  which  It  was  held  "to  be  established  by 
overwhdming  authority  that.  In  the  absence 
of  fraud,  an  agreement  for  a  conditional  sale 
is  good  and  valid,  as  well  against  third  per- 
sons as  against  the  parties  to  the  transac- 
tion, and  that  a  bailee  of  personal  property 
cannot  convey  the  title,  or  subject  It  to  exe- 
cution for  his  own  debts,  until  the  condi- 
tion on  which  the  agreemwt  to  sell  was  made 
has  been  performed."  The  question  Is  al- 
ways one  of  intention,  and  whenever,  upon  a 
proper  construction  of  the  instrument.  It  la 
apparent  that  It  was  the  intention  of  the 
parties  thereto  that  the  sale  should  be  con- 
ditioned upon  the  payment  of  the  price,  It 
Is  the  duty  of  the  court  to  carry  out  that 
Intention.  The  agreement  In  the  present  ac- 
tion Is  purely  executory,  and  contains  no 
terms  consistent  with  a  purpose  to  transfer  the 
title  to  the  sheep  before  the  price  had  been 
fully  paid.  It  is  distinctly  agreed  *that  the 
sheep  are  to  remain  and  be  the  property  of 
the  said  Silva,  and  that  the  title  of  the  sheep 
Is  to  remain  and  vest  In  him,  his  heirs  and 
assigns,  until  all  the  aforesaid  payments  are 
made."  This  Intention  to  retain  the  title  to 
the  sheep  was  not  defeated  by  their  deliv- 
ery to  the  vendees.  The  transfer  of  the  pos- 
session of  personal  property  does  not  convey 
the  title,  except  In  pursuance  of  an  agree- 
ment therefor.  The  vendees  became  only 
bailees  of  the  sheep,  with  the  obligation  on 
their  part  to  "run"  them  until  the  time-of  the 
last  payment,  and  as  a  consideration  therefor 
they  wMe  to  have  the  wool  grown  by  the 
sheep.  The  vendees  were  not  by  the  agree- 
ment nnder  any  obligation  to  make  the  pay- 
ments specified  therein,  and  in  this  respect 
the  agreement  differs  In  a  marked  degree 
from  that  Involved  In  Palmer  v.  Howard,  72 
Oal.  293,  13  Pac.  858,  relied  upon  by  the  re- 
spondents. In  that  case  St  Clair  made  an 
absolute  promise  to  pay  the  price  named  In 
the  Instrument  and  this  was  assigned  by  the 
court  as  one  of  the  chief  reasons  why  the 
agreement  should  be  construed  as  a  sale, 
rather  than  a  bailment;  whereas  In  the  pres- 
ent case  there  Is  no  agreement  to  pay  the- 
price,  or  by  which  Sllva  could  have  main- 
tained any  action  against  the  vendees  for  any 
part  thereof.  If  the  sheep  had  perished  or 
been  destroyed  without  any  fault  of  the  ven- 
dees, the  loss  would  have  been  that  of  Sllva, 
and  U  be  had  resumed  possession  under  the 
clause  anth<HlzIng  him  to  do  so  upon  failure 
to  make  the  payments,  and  upon  a  sale  of  the 
sheep  had  not  obtained  the  amount  of  the 
agreed  price,  he  would  have  had  no  recourse 
against  them  for  the  deficiency. 

The  provision  In  the  present  Instrument 
that  Silva  was  to  give  a  bill  of  sale  at  the 
time  when  all  the  paym^ts  should  he  made 
Indicates  that  the  parties  contemplated  that 
uatil  that  time  the  title  should  remain  In 
him,  and  in  this  respect  alst)  the  present  case 
differs  materially  from  the  agreement  which 
vms  presented  In  Palmo'  v.  Howard.  In 
Kohler  r.  Haye^  41  OaL  408^  It  inu  Mid: 
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"The  provlaloii  for  the  giving  of  a  bill  of 
sale  npoQ  the  paymeot  of  the  price  of  the 
piano  indicated  that  It  was  not  the  Ictention 
of  the  parties  that  the  title  should  pass  up- 
on the  making  of  the  agreement."  We  are 
of  the  opinion  that  the  iDStrument  In  qoee- 
tlon  created  only  a  conditional  sale,  and  that 
the  plaintiff  was  entitled  to  recover  the  sheep 
from  the  defendants.  The  Judgment  la  re- 
versed, and  the  court  below  Is  directed  to 
enter  judgment  upon  .the  findings  In  favor  of 
tbe  plaintiff. 

We  concur:  6AR0UTTD,  3,l  VAN 
FLEET,  J. 


DATIS  T.  MaeDONOUGH  et  al.  (No.  15,S62.) 
(Snprema  Court  of  OallfwiUa.    Oct  12»  1885.) 

lKBOaA.NIO*S  LllN— TlHB  OF  FlUNO — WhAT  CoH- 
8T1TTITSB  "IhPBOTEUBNT." 

1.  Code  Civ.  Proc.  S  providine  that  if 
the  contract,  or  a  tnemoraQdum  thereof,  is  not 
filed  with  the  count?  recorder  before  work  ia  be- 
gua,  it  shall  be  void,  but  that  l&hoe  done  or  ma- 
terial furDiehed  by  any  but  tbe  original  contract- 
or "shall  be  deemed  to  have  been  done  and  fur- 
nished at  tbe  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  tbe  value  thaeof,'* 
does  not  relieve  a  claimant  thereunder  from 
compliance  with  otber  provisions  as  to  the  filing 
of  the  hen  claim. 

2.  Code  Civ.  Proc.  |  1188.  providea  that 
work  done  or  matnialB  fiunlsbed  by  any  but  tbe 
originaJ  contractor  ander  a  contract  void  for  want 
of  filing  shall  be  deemed  to  hare  been  done  or 
famished  at  tbe  personal  instance  of  the  owner, 
and  that  tbe  value  thereof  shall  be  a  lieu.  Sec- 
tion 1187  requires  every  pason  but  tbe  original 
contractor  to  file  bis  claim  within  30  days  after 
the  completion  of  the  bnilding.  Held,  that  the 
filing  of  a  lien  under  such  implied  contract  with 
tbe  owner,  prior  to  the  completion  of  the  bnildii^, 
was  pTHnatore,  and  that  the  Uen  was  not  enforce- 
able. 

3.  Code  C^v.  Proc.  S  1187,  requires  a  claim 
for  a  mechanic's  lien  b^  any  but  the  original 
contractor  to  be  filed  within  30  days  after  the 
completion  of  the  "building,  improvement,  or 
structure."  Section  1183  enumerates  the  objects 
sgainat  which  a  lien  may  be  mforced  as  "any 
bnilding,  wharf,  bridge  *  *  *  or  otber  struc- 
ture." Held,  that  tlie  word  "improvement"  em- 
braced all  such  enumerated  objecte,  or  any  one  as 
a  whole,  except  "tniUding"  and  "stmctore,"  and 
did  not  mean  the  particolar  work  done  hy  a 
claimant  or  the  particular  portion  of  any  of  such 
objects  on  which  tbe  work  was  done. 

D^wrtment  1.  Appeal  from  supoior  court, 
Alameda  county;  P.  W.  Henabaw,  Judge. 

Action  by  Thomas  Davis  against  Joseph 
MacDonough  and  another  to  foreclose  a  me- 
chanic's lien.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Frank  J.  Falkm  and  Parker  &  Eells,  fw  ap- 
pelant Bdward  P.  Golfl^  for  respoodenta. 

HARRISON,  J.  Tbe  defendant  MacDon- 
oagh  was  engaged  In  the  construction  of  a 
building  In  Oakland,  and  made  several  In- 
dependent contracts  for  doing  dlffermt  por^ 
tlons  of  tbe  work  required  for  Its  construc- 
tion, one  of  which  was  with  his  codef«idant, 
Mccarty,  by  vblcb  the  latter  agreed  to  do  all 


the  brickwork  required  tai  the  bidldlng.  Tb& 
contract  between  SlacDonon^  and  UcCarty, 
or  any  memotandum  thereof,  was  not  flled 
for  record  with  the  county  recorder,  and 
It  was  admitted  at  the  trial  th^  this  con- 
tract was  void.  MeCarty  complete  tbe  work 
which  be  had  agreed  to  do  December  21, 
1892,  and  the  building  was  completed  March 
30,  1883.  The  plaintiff  perfmned  certain  la- 
bor on  the  bnOding  nnder  an  employment 
therefor  by  McOarty,  and  oa  the  ISth  of 
January,  1893,  flled  In  the  recorder's  office 
his  claim  of  lien  therefor,  amonnting  to 
^1,486.  The  present  action  was  brought  for 
tbe  foreclosure  of  this  lien.  Jndgmoit  was 
rendered  in  favor  of  the  defendants. 

It  Is  contended  by  the  appellant  that  be 
suffldeatly  complied  with  the  statute  by  iU- 
Ing  his  claim  of  lien  within  30  days  after  the 
completion  of  McOarty's  contract,  whereas 
the  respondents  contend  that  his  filing  tt 
prl(V  to  tbe  completion  ot  tbe  bnUdlng  was 
unauthorized,  and  that  In  so  doing  be  failed 
to  preserve  his  Hen.  The  determination  of 
this  question  is  the  only  point  tnrolved  upon 
this  appeal.  Section  11n3,  Code  Civ.  Proc., 
provides  that  If  the  oontraet,  or  a  memoran- 
dum thereof,  Is  not  flled  in  the  office  of  the 
county  recorder  before  the  work  Is  com- 
menced. It  shall  be  wholly  void,  and  the  la- 
bor done  and  materials  furnished  by  all  per- 
sons except  tbe  contractor  "sliall  be  deemed 
to  have  been  done  and  fnmlsbed  at  the  per- 
sonal Instance  of  the  owner,  and  they  shall 
have  a  Hen  for  the  value  thereof."  If  the 
contract  Is  void,  it  Is  for  aU  purposes  as  If 
no  contract  had  been  made;  and  the  provi- 
sion of  the  statute  that  the  labor  done  shall 
be  deemed  to  have  been  done  at  the  personal 
Instance  of  the  owner,  and  giving  him  a 
Uen  therefor,  makes  It  Incumbent  upon  tbe 
laborer.  If  be  would  preserve  tbe  Uen  which 
is  thus  given  him,  to  follow  those  provisions 
of  the  statute  which  are  prescribed  for  i>re- 
servlng  a  Hen  when  the  laborer  has  In  fact 
performed  his  labOT  at  tbe  personal  Instance 
at  tbe  owner.  In  Insurance  Co.  v.  Fisher, 
106  Cal.  232,  39  Pac.  758,  Merrltt  was  an  orig- 
inal contractor,  and  undw  the  express  terms 
of  tbe  statute  he  could  file  his  claim  of  Uen 
Within  00  days  after  the  comi^etion  oi  his 
contract,  irrespective  of  the  time  when  the 
bnilding  was  completed.  Section  1187  re- 
quires "every  p««on,  save  the  original  con- 
tractor, claiming  the  benefit  ot  this  chapter" 
to  file  bis  claim  of  Hen  within  30  days  after 
the  completion  of  any  bnilding,  improvement, 
or  structure;  and  when  the  labor  is  perform- 
ed under  a  direct  employment  by  the  owner 
there  Is  no  original  contractor.  Sparks  v. 
Mining  Co.,  55  Cal.  389.  Tbe  provisions  of 
section  1187  are  universal,  and.  If  there  is  no 
original  contractor,  embrace  "every  i»erson,'' 
and  required  the  plaintiff  to  file  Us  claim  of 
Hen  with  the  county  recorder  within  3d 
days  after  the  completion  of  the  building. 
WUlamette  Steam  Mills  Lumbering  &  Man- 
uTg  Oa  V,  Los  Angdes  CoUege  Co,  M  GaL 
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237,  29  Fac.  639.  As  hli  claim  of  Uen  was 
filed  before  the  nMnpletion  of  tbe  buUdlnff  it 
wu  prematura  and  gave  Mm  no  rigbt  of  re- 
covery. Rojiance  t.  HoM  Ca,  74  CaL  273, 
20  Pac.  573.  As  the  owner  Is  liable  for  the 
value  of  an  the  labor  done  and  materials  fur- 
nished In  the  construction  of  tbe  buUdlag,ond 
as  salts  to  enforce  the  lieoa  therefor  must  be 
coinmeaced  within  90  days  after  tbe  tiling  of 
tbe  claim  of  lien,  there  la  a  manifest  pro- 
priety where  there  is  no  valid  contract  for 
any  of  the  work,  in  requiring  that  the  build- 
ing should  be  completed  before  any  claims 
of  lien  are  filed.  In  order  that  they  may  all 
be  ai{}u0ted  In  a  single  action.  If  claims 
could  be  filed  prior  to  the  completion  of  the 
building.  It  might  happen  that  It  would  be 
necessary  to  Institute  actions  for  their  fore- 
closure before  the  building  was  completed, 
and  while  other  laborers  who  would  be  en- 
titled to  have  a  lien  tbo^n  would  be  pre- 
cluded not  only  from  filing  their  claim  of 
Hen,  but  from  seeking  Its  enforcement  But 
whether  this  was  the  purpose  of  the  legisla- 
ture or  not  Is  immaterial.  It  is  the  law  as 
written,  and  we  have  no  altematlTe  but  to 
fotlovp  It. 

The  contention  of  the  appellant  that  the 
provision  in  section  1187  authorizing  the 
claim  of  lien  to  be  filed  wttbln  30  days  after 
the  completion  of  the  "Improvem^t"  Is  to 
be  construed  as  permitting  the  claim  to  be 
filed  within  30  days  after  the  completion  of 
the  particular  work  upon  which  the  labor 
was  performed  is  not  only  at  variance  with 
the  language  of  the  statute,  but  gives  to  the 
term  "Improvement"  a  dlCTerent  signification 
from  that  in  which  it  Is  employed  In  other 
sectlMis  of  the  chapter.  It  must  always  be 
borne  In  mind  tbat  tbe  remedy  of  a  mechan- 
ic's lien  is  purely  of  statutory  creation,  and 
that  tbe  statute  which  creates  the  remedy 
pre9crlt>es,  not  only  the  mode  of  its  enforce- 
ment, but  also  designate  the  objects  upon, 
which  tbe  laborer  may  have  a  Hen  for  his  la- 
bor. Section  1183  enumerates  as  the  objects 
for  which  a  Men  may  be  enforced  "any  build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tun- 
nel, fence,  machinery,  railroad,  wagon  road, 
or  other  structure,"  and  the  labor  for  which 
a  Hen  Is  given  must  be  performed  "In  the 
construction,  alteration,  addition  to  or  re* 
pair"  of  these  objects,  or  one  of  them.  In  a 
SDbsequent  portion  of  the  same  section  these 
eonmcrated  objects  are  grouped  Into  "build- 
ing or  other  Improvement,"  and  in  subsequent 
sections  they  are  designated  as  "building, 
Improvement  or  structura"  It  Is  thus  evi- 
dent that  the  term  "Improvement,"  as  used 
In  section  1187,  Is  intended  to  embrace  the 
several  enumerated  objects  In  the  beginning 
of  section  1183  other  than  "building"  and 
'Wructure."  By  section  1184  the  notice  pro- 
vided in  that  section  Is  to  be  posted  upon  the 
'improvement,"  and  by  section  1185,  the  land 
npon  which  the  "Improvement"  is  constructed 
is  made  subject  to  the  Hen.  In  all  these  sec< 
ttons— and  others  might  be  mentioned— the 


term  "InqtroTement"  Is  evidently  used  a» 
equivalent  to  tbe  object  upcxi  wtUch  the  labor 
has  been  performed,  and  It  would  be  an  un- 
warranted apiOlcatlon  of  tbe  term  to  construe 
it  as  equivalent  to  the  labor  its^  or  to  that 
pai;ticular  class  of  labv  for  whicli  the  claim- 
ant wa«  employed.  The  Judgment  Is  af- 
firmed. 

We  concar;  OABOtf^TB,  J4  TAM 
FliESX,  J. 


PEOPLB  V.  VAN  SCXBTBEL    (Ck.  fltL) 
(Supreme  Gowet  of  OaUfoiata.   Oat  12,  IK) 

BHBsazLBKBirr— StrrrioiBiTOT  or  Evidbnok 
la  a  pxosecatton  for  embezzlement  of  » 
cbeck,  the  evideikce  showed  that  one  T.  employed 
defendant  as  a  broker  to  obtain  a  loan  fca  tiim; 
that  defendant  went  to  complainant,  who  agreed 
to  make  tbe  loan,  and  defendant  was  directsd  by 
lier  to  atteod  to  the  mattm-  of  looking  after  the 
title  to  the  land,  and  taking  of  a  mortgage  tbctfi^ 
on;  tiiat  defendant  found  the  title  aatisfactiRT; 
tbat  T.  made  the  mortgage,  and  gave  it  to  de- 
fmidant  to  be  deliroKd  to  complainant  on  i» 
ceipt  of  the  mone^;  that  afterwards  she  dreit 
the  check  in  question  for  the  balance  in  favor  of 
defendant,  who  cashed  it,  and  with  the  proceeds 
paid  certain  of  T.'s  obligations;  and  tbat  defend- 
ant refused  to  deliver  to  coD^>laiDant  tbe  mort- 
gage until  she  settled  with  liim  for  liis  awicea  in 
the  matter,  and  for  certain  other  services  which 
he  daimed  to  have  rendoed  her.  HWd,  tbat  the 
evIdMice  was  insnffldent  to  sustain  a  conviction. 

Department  1.  Appeal  from  superior  court, 
lios  Alleles  county;  B.  N.  Smith,  Judge. 

T.  W.  Van  Sciever  was  convicted  of  em- 
bezzlement and  appeals.  Reversed. 

D.  K.  Trask,  W.  B.  Bacon,  and  Carter  * 
Pierce,  for  appellant  Atty.  Qen.  Fltageraid, 
tor  the  People. 

VAN  FLEET,  J.  Tbe  defendant  was  char- 
ged with  embezzlement  in  converting  to  bis 
own  use  a  bank  check  for  $1,075,  the  prop- 
erty of  one  Mrs.  Anderson.  He  appeals  from 
the  Judgment  and  an  order  denying  him  a 
new  trial. 

But  one  point  need  be  noticed.  It  Is  con- 
tended tliat  the  evidence  does  not  support 
the  verdict  and  it  Is  clear  that  It  does  not- 
One  Taylor  desired  to  procure  a  loan  of 
$2,200,  to  be  secured  by  a  mortgage  upon 
land  owned  by  him  In  San  Bernardino  coun- 
ty, and  employed  defendant,  as  iTroker,  to 
negotiate  the  loan,  and  get  the  money  for 
him.  Defendant  went  to  Mrs.  Anderson,  for 
whom  he  had  previously  loaned  money,  and 
with  whom  he  had  had  considerable  other 
business,  who  agreed  to  make  the  loan  to 
Taylor,  and  defendant  was  directed  by  her 
to  attend  to  tbe  matter  of  looking  after  tbe 
title  to  the  land  In  her  behalf,  and  the  taking 
of  the  mortgage.  Defendant  accordingly  ex- 
amined the  land  and  the  title,  and,  finding 
them  satisfactory,  procured  the  due  execu- 
tion of  the  mortgage  by  Taylor,  and  the  same 
was  given  by  Taylor  to  defendant  to  be 
delivered  to  Mrs.  Anderson  upon  receipt  of 
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the  monfty.  Mrs.  Anderson  did  not  bave  the 
entire  amount  required  on  band  at  the  time 
of  the  execution  of  the  mortgage,  but  certain 
sums  were  paJd  over  to  Taylor,  through  de- 
fendant, from  time  to  time,  until  a  balance 
of  51,075  remained.  Subsequently  Mrs.  An- 
derson drew  ber  cbecic  in  favor  of  defendant 
for  this  balance,  to  enable  him  to  pay  the 
money  over  to  Taylor.  Defendant  cashed 
the  check,  and  with  the  proceeds  paid  cer- 
tain of  Taylor's  obllgationB.  When  Mrs.  An- 
derson asked  defendant  for  the  mortgage, 
the  possession  of  which  he  still  retained,  he 
refused  to  deliver  it  to  ber,  until  she  sbonid 
settle  with  and  pay  him  for  his  services  in 
the  matter  In  hand,  and  certain  other  serv- 
ices which  he  claimed  to  have  rendered  her. 
She  denied  owing  blm  anjrthlng,  and,  npon 
bis  further  refusal  to  deliver  the  mortage, 
procured  him  to  be  arrested,  upon  the  charge 
of  embezzling  the  check  in  question.  This 
is  the  substance  ot  tne  material  evidence  In 
the  case,  and,  In  our  Judgment,  it  wholly 
falls  to  establish  embezzlement  of  the  check. 
Defendant  was  the  agent  of  both  parties  to 
the  transaction.  He  was  Taylor's  agent  for 
the  procuring  of  the  loan  and  the  receipt  of 
the  money,  and  he  was  the  agent  of  Mrs. 
Anderson  In  taking  the  mortgage.  When 
the  mortgage  was  executed  and  delivered 
to  defendant,  it  was  constructively  deliv- 
ered to  Mrs.  Anderson,  and  when  the  latter 
paid  the  money  over  to  defendant  It  was  a 
liayment  to  Taylor,  and  the  title  to  the  check 
and  Its  proceeds  Immediately  passed  from 
Mrs.  Anderson  to  Taylor,  and  the  former 
ceased  to  have  any  further  property  therdn. 
It  was,  therefore,  not  the  subject  of  embez- 
zlement as  ber  property,  and  the  whole  ques- 
tion as  to  the  disposition  made  by  defendant 
of  the  proceeds  of  the  check,  and  as  to  his 
authority  to  make  such  disposition,  about 
which  a  great  deal  of  evld^ce  was  Intro- 
duced Into  the  case,  was  wholly  Immaterial. 
So  far  as  Mrs.  Anderson  was  ccmcemed,  if 
d^endant  was  gnllty  of  appropriating  any 
property  beltmging  to  her,  it  was  the  mort- 
gage, and  not  the  check;  but  with  that  de- 
fendant was  not  charged.  The  Judgment 
and  order  are  rerersed. 

We  concur;  HARBISON,  J.;  OA- 
ROUTTB,  J. 

BOSS  V.  BOSH.    (No.  15,960.) 
<Satimiie  Court  of  GaUfOTnla.  Oct  12,  1S85.> 

DivoBOB— AxJHOHT— Covubkl  Fvbs. 

1,  dv.  Code,  8  137,  proTidiug  that  in  divorce 
cases  the  court,  pending  the  action,  may  direct  the 
husband  to  pay,  as  alimony,  money  necessary 
to  enable  the  wife  to  iffosecute  or  defend  ihe  ac- 
tion, docs  not  require  the  court  to  fix  the  entire 
nmouut  of  the  counijel  feos  at  the  commencement 
of  the  action,  but  it  may  from  time  to  time  make 
allowances,  as  the  case  requires. 

2.  The  mere  absence  from  the  record  oi  the 
evidence  on  which  aa  order  for  payment  of  ali- 


mony was  based  Is  not  ground  toe  leverdng  the 
(Oder. 

S.  An  all^tton.  In  a  con^^nt  tat  dlvofoe 
by  a  wife,  that  a  obtain  sum  was  a  reasonable 
allowance  for  counsel  fees,  does  not  prevent  the 
court  from  ordering  the  paymoit  of  a  greater 
Bom. 

Department  1.  Appeal  from  superior  court, 
Alameda  comity;  W.  E.  Greene,  Judge. 

Action  for  divorce  by  Maria  M.  Bose 
against  Manuel  M.  Rose.  From  an  order  di- 
recting payment  by  the  defendant  of  money 
for  plaintiff's  counsel  fees,  defendant  ap- 
peals. Affirmed. 

O.  8.  Idogan  and  C.  C.  Hamilton,  for  iq- 
pellant  B.  M.  Gibson  and  Welles  Whltmore, 
for  respondent 

HARRISON,  J.  The  plaintiff  brought  this 
action  against  the  defendant  for  a  divorce, 
and,  soon  after  the  commencement  of  the 
action,  the  court,  upon  her  application,  made 
an  order  requiring  the  defendant  to  pay  to 
her  a  certain  sum  of  money  as  alimony,  and 
S250  counsel  fees.  After  the  cause  had  been 
at  Issue,  and  the  trial  had  proceeded  for 
some  lime,  the  plaintiff  made  application  for 
an  additional  sum  of  money  for  counsel  fees, 
and  the  court  made  an  order  requiring  the 
defendant  to  pay,  on  or  before  the  1st  day 
of  October,  1894,  "as  and  for  her  attorney's 
fees  rendered  in  this  case,  and  for  attorney's 
services  to  be  rendered  from  this  time  up  to 
the  conclusion  of  the  present  trial  of  this 
action,"  the  sum  of  $700.  From  this  order 
the  defendant  has  appealed,  presmting  the 
action  ot  the  court  below  In  s  bin  of  excej>- 
tlons. 

Sectl(«i  187,  Ctv.  Code,  provides:  **Wliile 
an  action  for  divorce  Is  pending,  the  court 
may  In  Its  discretion  require  the  bosband  to 
pay  as  alimony  any  money  necessary  to  ena- 
ble the  wife  to  support  herself  or  ber  cbit 
dren,  or  to  prosecute  ox  defend  the  action." 
The  amount  which  Is  to  be  thus  allowed  Is 
necessarily  left  to  the  discretion  of  the  trial 
court,  inasmuch  as  the  drcumstanoes  of  no 
two  cases  are  alike.  The  court  cannot  know 
at  the  commencement  of  the  action  tbe 
amount  of  labor  that  will  be  required,  or 
the  value  of  the  services  to  be  performed.  In 
the  prosecution  or  defense  of  the  action  on 
behalf  of  the  wife,  and  there  Is  no  rule  tjt 
procedure  which  requires  It  to  fix  the  entire 
amount  of  counsel  fees  at  the  beginning  of 
the  action,  or  to  prevent  It  from  making  al- 
lowanpes  from  time  to  time  as  the  exigencies 
of  the  case  shall  seem  to  demand.  Bohnert 
V.  Bohnoi;  81  Cal.  428,  27  Pac.  732.  Unless 
It  Is  made  to  appear  that  the  court  has  been 
guilty  of  an  abuse  of  its  discretion.  Its  order 
In  this  respect  cannot  be  disturbed  upon  ap- 
peal therefrom.  It  was  stipulated  between 
the  parties  at  tbe  bearing  of  this  application 
that  tiie  idalntlfl  had  no  means  of  her  own, 
and  it  does  not  appear  from  tbe  record  that 
the  defendant  Is  unable  to  pay  tbe  amount 
directed.  As  tbe  value  of  the  services  and 
the  pecuniary  condition  (tf  the  deftedant  ore 
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dements  entering  Into  tbe  determination  hj 
tbe  conrt  of  the  amount  which  It  will  direct 
to  be  paid,  the  court  would  naturally  require 
some  evidence  upon  these  points;  and  unless 
It  iBmade  to  appear  that  the  order  was  made 
without  any  evidence,  or  without  any  op- 
portunity on  th^  part  of  the  husband  to  be 
heard,  and  that  It  Is  of  such  a  character  as 
on  Its  face  to  be  Inordinate  In  amount.  It 
most  be  assumed  that  the  discretion  of  the 
conrt  has  been  property  exercised.  The  mere 
absence  from  the  record  of  the  evidence  up- 
on which  the  order  was  based  does  not  au- 
thorize Its  reversal.  The  appellant  must 
show  that  error  has  been  cfbmmltted.  In  tak- 
ing the  evidence  for  the  purpose  of  fixing 
the  amount  of  the  allowance,  the  court  la  not 
trying  an  Issue  In  the  case,  but  Is  seeking 
for  Information  as  the  basis  of  Its  order, 
and  Is  not  bound  by  the  technical  rules  of 
evidence  applicable  to  controverales  between 
contesting  litigants. 

The  court  was  not  precluded  from  ma  kin? 
the  order  by  reason  of  the  averment  In  the 
complaint  that  $350  was  a  reasonable  amount 
to  be  allowed  as  counsel  fees  for  the  prose- 
cution of  the  suit  Tbe  value  of  these  serv- 
ices was  no  part  of  the  plalutlif's  cause  of 
action,  and  need  not  have  been  named  In  her 
complaint.  They  were,  at  most,  only  the 
opinion  held  by  her  at  the  time  the  action 
was  commenced,  and  which  was  subject  to 
be  changed  by  the  development  of  subse- 
quent circumstances.  See  Insurance  Co.  v. 
Fisher,  106  CaL  234»  88  Pae.  768.  Tbe  order 
Is  affirmed. 

We  concnn  OABOITTTB,  3.i  VAN 
FLEBT,  J. 


SMITH  et  al.  v.  HAWKINS.  (No.  18,802.) 
(Sapreme  Cottrt  of  Oallfomla.  Nor.  19^  1886.) 

AmoFBUTiON  or  Watrb— FoBrsrruBs  bt 

NoHnasB. 

Under  Civ.  Code  Cal.  i  1411,  declaring 
that  an  apraopriatlon  of  water  must  be  for  some 
osefol  or  beneficial  porpoae,  and  that,  when  the 
appropriator  ceaaes  to  uae  it  for  such  a  purpose, 
the  right  ceases,  not  only  the  water  rights,  but 
rights  of  way  for  ditches,  given  by  Rev.  St.  U. 
8.  H  2838^  over  land  which  at  the  time  of 
the  appronriatloD  belonged  to  the  public,  are  lost 
by  nonuser  for  five  years,— the  penod  for  obtain- 
ing prescriptive  title,  or  kwing  a  pre«<xtirtive 
Tight  by  nonuser. 

Department  2.  Appeal  from  superior 
court,  Nevada  county;  John  Caldwell,  Judge. 

Action  by  Mary  Ella  Smith  and  others 
against  Patrick  Hawkins.  Judgment  for 
plalntliftL   Defendant  appeals.  Reversed. 

O.  W.  Kltts,  for  appeUant  F.  F.  Knxnids, 
fir  respondenta 

PBR  CURIAM.  Action  begun  in  October, 
1882,  to  qoiet  the  alleged  title  of  plalntltFs  to 
a  dam,  ditch,  and  water  right  for  the  dl- 
Ttmon  oC  tha  waters  of  Wcflf  enek  In  Ne- 


vada connly.  As  early  as  the  year  1SG2,  one 
John  Boss  was  In  possession  of  tbe  ditch, 
and  sold  water  from  the  same.  The  ditch 
claimed  by  plaintiffs  Is  two-thirds  of  a  mile 
In  length.  Its  original  capacity  was  467 
Inches  of  water,  though  It  seems  to  be  now 
80  filled  up  as  to  be  capable  of  carrying 
about  100  Inches  only.  Plaintiffs  claim  in 
virtue  of  a  deed  to  them  executed  by  Ross 
In  March,  1888,  which,  for  the  purposes  of 
the  decision,  we  shall  assume  was  sufflcieut 
to  convey  his  title  to  the  property  in  dis- 
pute. Since  the  year  1876  taxes  have  been 
annually  assessed  against  such  property, 
and  paid  by  Ross  and  his  successors,  the 
plaintiffs.  In  1890  it  was  leased  by  plain- 
tiffs to  persons  who  made  no  use  of  It,  but 
who  pfdd  two  months'  reutal  therefor,  at 
¥16  per  month.  Defendant  owns  a  piece  of 
land  lying  below  the  head  of  the  Ross  ditch 
and  riparian  to  said  creek.  One-fourth  of  a 
mile  of  tbe  length  of  such  ditch  is  on  defend- 
ant's said  land,  and  was  there  constructed 
before  defendant  settled  on  the  same.  He 
having  acquired  title  to  the  land  under  the 
federal  homestead  laws,  the  patent  therefor 
was  Issned  to  him  in  1891.  In  1879  the  de- 
fendant constructed  a  ditch  tapping  the 
creek  about  60  feet  below  tbe  Ross  darn,  and 
having  a  capacity  of  200  Inches  of  water 
under  6-lnch  pressure;  and  by  that  means, 
for  13  years  next  before  the  commencement 
of  this  action,  continuously,  uninterruptedly, 
with  a  claim  of  right,  peaceably,  and  with 
the  knowledge  of  plaintiffs  and  said  Ross, 
defendant  diverted  such  water  to  the  extent 
of  the  capacity  of  his  ditch,  and  used  the 
same  for  agricultural  purposes  on  his  said 
land.  For  the  period  of  6  years  and  more 
next  before  the  commencement  of  the  ac- 
tion, tbe  dam,  ditch,  and  water  right  claimed 
by  plaintiffs  have  not  been  used  by  Ross, 
or  any  one  who  has  succeeded  to  his  Inter- 
est, for  any  useful  or  beneficial  purpose. 
Neither  he  nor  they  have  ever  owned  any 
property  below  the  head  of  that  ditch  to 
which  the  water  could  be  applied.  For  any 
purpose  of  profit,  Its  use  was  contingent  on 
its  sale  or  rental  to  other  persons,  and  this 
occurred  very  Infrequently.  The  cotirt  fotmd 
that  plaintiffs  are  the  owners  of  the  prop- 
erty claimed  by  them;  that  enough  water 
flows  In  the  creek  to  fill  both  ditches  to  their 
full  capacity;  that  the  use  of  the  water  by 
defendant  has  not  been  adverse;  that  his 
rights  to  the  water  are  subordinate  to  those 
of  plaintiffs;  and  gave  Judgment  In  plain- 
tiffs' favor.  We  think  these  conclusions  are 
contrary  to  the  evidence  In  several  particu- 
lars. 

1.  The  finding  that,  during  the  time  de- 
fendant has  diverted  tbe  water,  an  excess 
has  flowed  in  the  creek  above  tlie  capacity 
of  both  ditches,  finds  support  In  an  observa- 
tion only  of  the  Judge  of  the  court  below, 
who  visited  the  premises  Just  prior  to  the 
Judgment  tn  the  action  (rendered  April  3, 
1898),  and  then  saw  water  flowing  in  tbq 
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creek  as  stated  In  the  finding.  Tbls  single 
observation,  made  near  tbe  close  of  the 
rainy  season,  Is  wboUy  Insuffldent  to  sus- 
tain the  finding,  In  view  of  other  uncontra- 
dicted evidence  that  during  one  season  all 
of  tbe  water  of  the  creek  was  taken  In  one 
of  tbe  ditches. 

2.  Plaintiffs'  predecessor  in  interest  appro- 
priated water  by  means  of  bis  ditch,  and  con- 
veyed it  over  and  across  the  land  of  the  de- 
fendant, which  at  tbe  time  of  appropriation 
was  a  part  of  the  public  domain.  While  tbe 
rights  of  rival  claimants  and  approprlators, 
as  between  tbemselves,  had  for  a  long  time 
been  recognized  and  adjusted,  both  by  min- 
ing custom  and  adjudications  in  tbe  state 
courts,  it  was  not  until  186^  that  they  met 
with  federal  cognizance  and  sanction.  In 
that  year  tbe  United  States  conferred  upon 
those  who  had  or  who  might  thereafter  ap- 
propriate water,  and  conduct  the  same  over 
the  public  land,  a  license  so  to  do;  and  fur- 
ther provided  that  all  patents  granted,  or 
pre-emptions  or  homesteads  allowed,  should 
be  subject  to  any  such  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reser- 
voirs used  in  connection  with  such  water 
rights,  as  might  have  been  acquired  under  or 
recognized  by  tbe  act.  Rev.  St.  U.  S.  88  2339, 
2340.  An  approprlator  of  water  under  tbese 
-circumstances,  and  while  the  land  which  he 
subjects  to  his  necessary  uses  continues  to 
be  part  of  the  public  domain.  Is  a  licensee  of 
the  general  government;  but,  when  such 
part  of  the  public  domain  passes  into  private 
ownership,  it  Is  burdened  by  the  easement 
granted  by  the  United  States  to  the  appro- 
prlator, who  holds  bis  rights  against  this 
land  under  an  express  grant.  In  tbls  essen- 
tial respect,— that  is  to  say.  In  tbe  origin  of 
the  title  under  which  the  servient  tenement 
Is  subjected  to  the  use,— one  holding  water 
rights  by  such  appropriation  differs  from  one 
who  holds  water  rights  by  prescription.  Tbe 
-differences  are  twofold:  A  prescriptive  right 
could  not  be  acquired  against  tbe  United 
'  States,  and  can  be  acquired  only  by  one 
claimant  against  another  private  indlTiduat 
Again,  such  an  appropriation,  to  perfect  the 
rights  of  the  approprlator,  does  not  necessi- 
tate use  for  any  given  length  of  time;  while 
time  and  adverse  use  are  essential  elements 
to  the  perfection  of  a  prescriptive  right.  One 
who  claims  a  right  by  prescription  must  use 
the  water  eontinnonsly,  uninterruptedly,  and 
adversely  for  a  period  of  at  least  five  years, 
after  which  time  the  law  will  conclusively 
presume  an  antecedent  grant  to  blm  of  his 
asserted  right 

Section  811  of  the  Civil  Code,  discussing 
the  extinguishment  of  servitudes,  declares 
{subdivision  4):  "When  the  servitude  Is  ae- 
quired  by  enjoyment,  disuse  thereof  by  the 
owner  of  the  servitude  for  tbe  period  pre- 
scribed fOr  acquiring  title  by  enjoyment  ex- 
tlngnlslies  tbe  servitude.**  That  this  section 
cannot  In  strictness  be  applied  to  rights  nn- 
micb  Ml  api^roptlatlon  u  we  Iut*  been 


discussing  becomes  obvious  when,  as  above 
pointed  out,  it  ts  considered  that  there  to  no 
period  prescribed  for  acquiring  title  to  such 
rights.  Section  ^1,  therefore,  deals  with 
the  extinguishment  of  servitudes  resting  up- 
on prescriptive  right,— a  right  vesting  by  rea- 
son of  contlnned  adverse  eikjoymeot.  Sec- 
tion 1411  of  the  GiTil  Code  declares  that  the 
appropriation  mast  be  for  some  useful  or 
beneficial  purpose,  and,  when  the  approprl- 
ator or  his  snccesBor  in  Interest  ceases  to 
use  it  for  such  a  purpose,  the  right  ceases. 
This  section  deals  with  tlie  forfeitnre  of  a 
right  by  nonoser  alone.  We  say  nonuser,  as 
distinguished  from  abandonment  If  an  ap- 
proprlator has,  in  fact  abandoned  his  right. 
It  would  matter  not  for  how  long  a  time  be 
had  ceased  to  use  the  water;  for,  the  mo- 
ment tbat  the  abandonment  Its^  was  com- 
plete, his  Tights  would  cease  and  determine. 
Upon  the  other  hand,  be  may  have  leased 
his  property,  and  paid  taxes  thereon,  thus 
negativing  the  idea  of  alwndonraent  as  In 
this  case,  and  yet  may  have  failed  for  many 
years  to  make  any  beneficial  use  of  the  wa- 
ter be  has  appropriated.  The  question  pre- 
sented, therefore,  Is  not  one  of  abandonment 
but  one  of  nonuser  merely,  and,  as  such.  In- 
volves a  construction  of  section  1411,  Civ. 
Code.  Tbat  section,  as  has  been  said,  makes 
a  cessation  of  use  by  the  approprlator  work 
a  forfeiture  of  bis  right,  and  the  tjuestion  for 
determination  is,  how  long  must  this  non- 
user  continue  before  the  right  lapses?  Upon 
this  point  the  legislature  has  made  no  spe- 
cific declaration,  but  by  analogy,  we  bold 
tbat  a  continuous  nonuser  for  five  years  will 
forfeit  the  right  The  right  to  use  the  wa- 
ter ceasing  at  that  time,  the  rights  of  way 
for  ditches  and  the  like,  which  are  incidental 
to  the  primary  right  of  use,  would  fall  also, 
and  the  servient  tenement  wonld  be  thus  re- 
lieved from  the  servitude. 

In  this  state  five  years  Is  the  period  fixed 
by  law  for  the  ripening  of  an  adverse  posses- 
sion into  a  prescriptive  title.  Five  years  Is 
also  the  period  declared  by  law  after  which 
a  prescriptive  right  depending  upon  enjoy- 
ment Is  lost  for  nonuser;  and,  for  analogous 
reasons,  we  consider  It  to  be  a  Just  and  prop- 
er measure  of  time  for  the  forfeitnre  of  an 
approprlator's  rights  for  a  failure  to  use  the 
water  for  a  beneficial  purpose.  Oonsldertng 
the  necessity  of  water  In  the  industrial  af- 
fairs of  this  state.  It  would  be  a  most  mis- 
chievous perpetuity  which  would  allow  one 
who  has  made  an  appropriation  of  a  stream 
to  retain  indefinitely,  as  against  other  ap- 
proprlators, a  right  to  the  water  therein, 
while  falling  to  apply  the  same  to  some  use- 
ful or  beneficial  purpose.  Though,  during 
the  suspension  of  his  use,  other  persons 
might  temporarily  utilize  the  water  unap- 
plied by  him,  yet  no  one  could  afford  to  make 
disposition  for  the  employment  of  Hie  same, 
InrolTlng  labor  or  «cpeDse  of  any  considera- 
ble moment,  when  liable  to  be  deprtved  nt 
the  element  at  ttie  pleasnra  oC  tbe  ajwwl* 
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ator,  and  after  the  lapse  of  any  period  of 
tlme^  however  great.  Ttie  fftllure  of  plain- 
tiffs to  make  any  beneficial  use  of  the  water 
for  a  period  of  more  than  five  years  next  pre- 
ceding the  commencement  of  the  action,  as 
found  by  the  coart,  results,  from  what  has 
been  said.  In  a  forfeiture  of  their  rights  as 
appropriators.   The  judgment  and  order  are 


PBTBRS  T.  GRAOIA  et  al.  (Na  18,820.)  > 
^uiH^me  Court  of  Califoraia.    Nor,  18,  1895.) 

BevniDAVIBS— EriDBMOB— ADTEItSB  FOflSESSIO^. 

1.  Whwe  the  brat  ertdence  of  the  lacatioa 
of  a  displaced  mocument  in  the  bouodnry  be- 
tween two  surreys  Is  not  introdnced,  but  other 
eridence  thereof  is  admitted  without  objection, 
m  finding  in  accordance,  therewith  Is  not  without 
support 

2.  Actual  eceu^tiou  of  land  up  to  a  bonnd- 
aiT  fence  will  not  sive  title  ^  ndTsrae  pouesnon, 
it  being  claimed  by  one  of  the  owners  that  it 
was  not  the  true  boundary,  and  understood  by 
botb  that  the  true  line  was  to  be  ascertained 

«  sarrir. 

Department  2.  Appeal  from  sup^or  court, 
Sacramento  comity;  A.  P.  Catlln,  Judge. 

Action  by  George  Peters  against  Annie  U 
De  Rose  Gracla  and  others  to  quiet  title. 
Judgment  tot  plaintiff.  Defendants  aj^eaL 
Affirmed. 

A.  Ij.  Hart  and  A.  O.  Hlnkson,  for  appel- 
ant*. Armstrong  ft  Platnaner  and  McEnne  ft 
George,  ft)r  respondent 

FEB  OUKIAM.  There  are  four  certain 
srwamp-Iand  suireys  In  Sacramento  county 
which  are  numbered,  respectively,  and  extend 
In  a.  contjnuouB  chain  aJoag  the  east  bank  of 
the  Sacramento  itvec,  from  south  to  north,  in 
ttie  foUowing  order:  147»  16Qt  282,  and  173. 
Tlie  tracts  147, 165,  and  173  wwe  sorreyed  In 
the  year  18S8.  and  tiact  282  in  1858;  aQ  under 
the  act  Of  April  21,  1808,  prodding  for  the 
nU^  etc,  of  swamp  and  overflowed  lanids.  St 
ieSS,  p.  198.  By  sectlbn  11  of  that  act  surreys 
at  lands  bdd  by  actual  settlers  were  required 
to  conform  to  the  lines  and  boundaries  estab- 
lished by  anch  settlers.  This  action,  begun 
Ajjita  23»  1892,  Is  proseevted  by  plaintiff  the 
present  owner  of  said  survey  282,  to  quiet  his 
aU^^  tlUe  to  a  strip  of  land  lylsg  along  tba 
eonuDon  boundary  of  said  surveys  282  and 
165,-4he  north  line  of  165  and  the  sooth  line 
of  282.  Defendants  own  said  tract  165,  and 
the  question  Invoired  relates  to  the  tnie  loca- 
tion ot  said  cnnmon  bonndary.  At  the  ttans 
•aid  snrroys  woe  made,  it  seons  ttiat  one 
Watam  was  a  settler  cm  tract  166,  and  ooe 
Angns  Boss  on  tract  282.  Patents  from  the 
state  for  the  lands  were  Issued  in  course.  In 
the  year  1861  one  GassdU  becune  the  owner 
•f  the  land  to  snrrqr  165.  About  1860  he  con- 
Tqred  the  same  to  the  brothers  Gfada,— Jo- 
Mph  and  ManneL  Upon  the  death  of  both  ot 
them,  a  few  years  before  the  commencement  of 

>  Rdiearing  denied. 


this  action,  their  tl^  passed  to  the  defend- 
ants. Survey  282  was  owned  to  18B1  by  a 
poson  designated  to  the  record  as  Miss  Ross. 
She  conveyed  it  to  plaintiff  In  1865.  Of  the 
four  parcels  mentioned,  No.  147  was  first  sur- 
veyed, Oien  the  northwest  comer  of  such  tract 
147  was  adopted  as  the  initial  point  for  the 
survey  of  165,  thence  the  east  bank  of  the 
river  was  meandei'ed  northerly,  as  the  field 
notes  show,  "to  a  stake  on  the  levee,  at  the 
end  of  a  partition  fence  dividing  Watson  and 
Ross'  land,"  and  thence  the  line  now  to  dls^ 
pute,  quitting  tbe  river,  ran  "with  said  fence 
south.  84  degrees  30  mto.  east  65.39  cbalns," 
etc.  When  treet  282  was  surveyed,  the  start- 
ing point  adopted  was  the  northwest  corner 
of  survey  165,  via.  the  stake  at  the  end  of 
said  iiartttlon  fence.  At  present  a  fence  and 
ditch  serve,  tnd  for  many  years  have  served, 
to  delimit  tbe  possession  of  the  two  tracts,  and 
these  are  daimed  by  defendantt  to  be  sub- 
stantlally  on  the  Hue  of  tbe  partltton  fence  ot 
1868.  The  court  found,  however,  that  the  old 
fence  was  destroyed  by  tbe  freshet  of  1861-62, 
which  devastated  that  region,  and  was  rebuilt 
a  few  paces  further  north,  withto  the  exterior 
llmite  of  surr^  28SL  From  tiUs  fact  and  oth- 
er evidence  the  court  concloded  that  the  true 
boundary  Is  a  Utile  to  the  sonthward  of  ths 
existing  fence  and  ditch,  and  overruling,  also, 
the  defense  of  the  statute  of  UmltotitmB  totei^ 
posed  by  defendants,  gave  Jiadgment  awarding, 
the  land  to  dispute  to  pUntlff.  As  to  whether 
the  fence  which  divided  the  two  ranches  was 
■oved  from  the  line  tt  occnpied  to  1858^  the 
evldesce  was  shsrply  conflicting.  Said  Oas- 
seUi  testified  positively  that  Miss  Ross  rebuUt 
It,  SOOB  after  the  flood  of  1861-62,  four  or 
five  paces  further  north  than  It  stood  origi- 
nally. Thsrc  vras  also  evidence  of  pand  ad- 
mtsdooB  by  OasselU  while  be  owned  survey 
165,  and  also  by  tbe  Gnuda  bntbers  wtole 
they  held  tbe  title,  tbat  the  land  of  platotlff 
extended  south  of  tbe  then  existing  twee  and 
ditch.  True,  there  was  testimony  tending  to 
disprove  this  theory,  and  some  drcanutancca 
appear  which,  on  the  record  as  presented  to 
ns.  do  not  acoord  well  irtth  that  view;  but  the 
lesDlutlM  of  sndi  conflict  by  tbe  trial  comt 
cannot  be  disturbed  here.  The  original  moo- 
ument  which  marked  the  boundary  between 
the  two  parcels  being  thus  displaced.  It  be- 
came necessary  to  ascertato  such  boundary  by 
other  means.  For  this  purpose  a  anrvey  made 
some  months  before  the  trial  was  admitted  to 
evidence,  without  objection,  which  took  as  its 
starting  potot  a  monument  to  tbe  bonndary 
betweoi  tracts  282  and  ITS,  tbe  north  line  (tf 
plaintiff's  land.  Tbe  natoral  and  otivlonq 
Btode  of  asoertolnlng  the  disputed  Itoe  vras,  It 
would  seem,  by  Snt  deteimintng  tbe  location 
Qt  the  northwest  comer  of  survay  147,  the  Ini- 
tial poSat  at  the  original  survay  of  No.  IffiS, 
and  thence  running  the  lines  of  166  according 
to  the  original  field  notes;  tor  the  south  Bne 
ef  Ma  282  was  by  the  survey  of  1860  made 
etAneident  with  the  prevtoudy  estobllahed 
north  line  of  166.    It  was  not  proved  that  tbe 
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lua^west  comer  of  147  cannot  be  located 
from  exlBtlng  data.  The  late  Btavey  reversed 
the  course  suggested,  and  pursued  a  faulty 
DWthod  (Blackburn  Nelson,  100  Cal.  336,  34 
Pac.  TT5),  one  which  would  make  good  mis- 
takes and  Imperfections,  If  any,  in  the  origi- 
nal survey  of  tract  282  at  the  expense  of  the 
south  line  of  that  tract,  when  In  fact  that  line 
was,  relatively  to  the  others,  fixed  and  con- 
trolling; but,  being  received.  It  was  evidence, 
though  apparently  not  the  best,  of  the  loca- 
tion of  the  line  in  the  place  claimed  by  plain- 
tiff, and  the  finding  of  the  court  in  accordance 
therewith  Is  not  without  support.  It  la  coun- 
tenanced also  \jj  the  evidence  of  removal  oi 
the  old  fence. 

We  do  not  think  that  the  court  erred  in 
overruling  the  objection  to  the  testimony  of 
Casselli,  that  in  1861,  when  be  owned  survey 
165,  Miss  Boss,  who  then  was  owner  and  in 
possession  of  survey  2S2,  told  blm  that  the 
fence  was  all  on  her  premises.  This,  together 
with  the  whole  conversation  stated  by  the  wit- 
ness, was  admissible  as  tending  to  show  that 
the  ownov  of  survey  166  held  in  subordina- 
tion to  the  claim  of  the  owners  of  survey  282 
that  the  latter  extended  beyond  the  fence,  and 
with  the  understanding  that  the  true  line  was 
to  be  afterwards  ascertained.  The  evidence 
showed  actual  occupation  of  tlie  premises  in 
controversy  by  defendants  and  th^r  prede- 
cessors  In  Interest  t<x  a  period  of  more,  than 
30  years.  But  the  court  found  that,  up  to  a 
time  within  five  years  before  the  commence- 
ment of  this  action.  It  was  well  understood  by 
defendants  and  their  predecessors  that  the 
true  division  line  between  the  two  tracts  was 
to  be  ascertained  by  a  stirvey,  and  that  un- 
til recently  their  possession  was  not  adverse 
to  the  plaintiff.  It  was  In  evidence  that  an 
agreement  existed,  first,  between  Casselli  and 
Mies  Boss,  then  between  Casselli  and  plain- 
tiff, afterwards  between  plaintiff  and  the  Gra- 
cia  brothers,  that  the  plaintiff's  land  extended 
somewhat  further  south  than  the  fence  and 
ditcli,  and  that  a  Joint  survey  would  be  made 
to  fix  the  line.  In  such  a  case  the  statute  of 
limitations  does  not  run.  Irvine  v.  Adlor,  44 
Cal.  559;  Qnfnn  t.  WlndmUler,  67  OaL  461,  8 
Pac.  14. 

A  good  deal  of  evidence  of  statements  made 
by  deceased  persona  many  years  ago  appears 
In  the  record,— for  example,  those  of  the  Gra- 
da  brothers,  to  the  effect  that  they  did  not 
claim  the  existing  fence  and  ditch  to  marlc  the 
true  line  of  their  land;  and  appellants  strong- 
ly urge  the  danger  of  relying  upon  this  species 
of  evidence  when  it  becomes  Impossible  of 
contradiction.  The  caution  Is  Just,  but  it  ad- 
dresses Itself  mainly  to  the  trial  court  In 
this  instance  the  learned  Judge  of  that  court 
saw  and  heard  the  witnesses,  and  their  credi- 
bility was  for  his  consideration.  Moreover,  he 
made  a  personal  Inspection  of  the  disputed 
t)Oundary,  and  we  cannot  say  that  hts  conclu- 
sions from  the  matters  t)efore  blm  should  have 
been  different.  Tbe  Judgment  and  order  ue 
affirmed. 


PEOPLE  V.  THOMAS.    (Or.  35.) 
(Supreme  Court  of  Clolifomia.    Nor.  18,  1895.) 
Ceimiitai.  Law— Prior  CosTionoM— Etidbkcb. 

Pen.  Code,  i  1093,  ivovldea  tiiat,  ta  caaea 
where  the  indictment  dtarges  a  previous  convic 
tion,  and  defendant  has  confessed  the  same,  the 
cl«-k,  in  reading  it,  shall  omit  therefrom  all  that 
relates  to  such  previous  conviction.  Beid,  that 
it  was  OTor  to  admit  tratimony  tending  to  show 
a  previous  oonrlction,  defendant  having  confess- 
ed the  same. 

Commissioners'  decision.  Deportment  X 
Appeal  from  superior  court,  Alameda  coun- 
ty; John  BUaworth,  Judge. 

B.  J.  Thomas  was  convicted  of  tmrglUT* 
and  appeals.  Bevweed. 

I.  F,  Gbai»nan  and  W.  F.  Sunivan,  for  appd* 
lauL   Atty.  Gen.  Fitsgerald,  for  the  People. 

EU-YNES,  0.  The  defendant  was  convict- 
ed of  burglary  In  the  first  degree,  and  sen- 
tenced to  imprisonment  at  San  Quentin  fof 
25  years,  and  this  appeal  is  from  an  order 
denying  his  motion  for  a  new  trial.  The  In- 
formation charged  a  burglary  committed  at 
the  county  of  Alameda  In  October,  1894,  and 
also  ctiarged  a  prior  conviction  of  the  crime 
of  burglary  In  the  superior  court  of  said 
county  on  October  15,  1890.  Upon  arraign- 
ment the  defendant  confessed  the  prior  con- 
viction, and  as  to  the  oCCense  charged  in  the 
Information  pleaded  not  guilty.  Upon  the 
trial  a  witness  called  on  the  part  of  the  pros- 
ecution was  i>eTmltted,  over  the  objection  of 
defendant,  to  testify  to  the  following  conver- 
sation which  he  had  with  the  defendant  aft- 
er bis  arrest,  and  while  the  witness  bad  blm 
in  custody,  namely:  **I  says  to  the  defend- 
ant: 'Ain't  It  a  ftct  that  you  served  two 
years  in  San  Quentin  from  Alameda  county, 
for  burglaryr  He  said:  *No;  I  served  two 
years  In  Folsom  for  burglary.'  "  The  ruling 
of  the  court  was  doly  excepted  to,  and  la 
the  only  error  relied  upon. 

Section  1158,  Pen.  Code,  provides  that  the 
Jury,  If  they  find  a  verdict  of  guilir  of  the 
offense  with  which  the  defendant  Is  charged, 
"must  also,  unless  the  answer  of  the  defend- 
ant admits  the  charge,  find  whether  or  not 
he  has  suffered  such  preTlous  conviction." 
SubdlTlslon  1,  8  1093,  Pen.  Code,  Is  as  fol- 
lows: "If  the  Indictment  or  Information  be 
for  felony,  the  clerk  must  read  it,  and  state 
the  plea  of  the  defendant  to  the  Jury;  and 
In  cases  where  It  charges  a  previous  convic- 
tion, and  the  defendant  has  confessed  the 
same,  the  clerk  in  reading  it  shall  omit  there- 
from all  that  relates  to  such  previous  con- 
viction." From  these  providons  it  Is  clear 
that  If,  upon  arraignment,  the  defendant  de- 
nies the  prior  conviction  alleged  In  the  in- 
dictment or  Information,  that  issue,  as  well 
as  the  issue  raised  by  his  plea  of  not  guilty 
of  the  principal  charge,  must  be  submitted 
to  the  Jury;  but  If,  upon  the  arraignment, 
the  defendant  admits  the  previous  convic- 
tion, all  Information  touching  a  prim  convlc- 
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tlon  muBt  be  withheld  from  the  iury.  The 
object  had  In  view  In  charging  a  prerlous 
conviction  Is  not  for  the  pttrpose  of  evidence 
as  to  the  commission  of  the  offense  upon 
which  the  defendant  Is  to  be  tried,  bnt  for 
the  Information  of  the  court,  In  detormtailiig 
the  punishment  to  be  Imposed  In  case  of 
conviction,  as  Is  dearly  shown  by  sections 
666  and  667  of  the  Penal  Code.  The  record 
here  does  not  disclose  upon  Its  face  whether 
the  clerk.  In  reading  the  Informatiion  to  the 
jnry,  read  that  part  relating  to  the  prior 
conviction.  It  must  be  assumed,  therefore, 
that  he  complied  with  the  provision  in  sec- 
tion 1098,  which  requires  him,  in  reading 
the  indictment  to  the  Jury,  to  omit  therefrom 
all  that  relates  to  such  previous  conviction, 
and  that,  therefore,  the  jury  were  not  In- 
formed  of  the  prior  conviction,  otherwise 
than  from  the  testimony  of  said  witness.  If 
the  clerk  had  read  th^t  portion  of  the  in- 
formation to  the  Jury,  It  would  have  been 
error  requiring  a  reversal  of  the  Judgment 
(People  V.  Sansome,  84  Cal.  449,  21  Pac.  143), 
and  no  such  error  will  be  presumed.  In  Peo- 
ple V.  Sansome,  supra,  the  defendant  objects 
ed  to  the  reading  of  that  part  of  the  indict- 
ment which  charged  a  prior  conviction,  and 
to  the  statement  of  bis  ^lea  thereto.  The 
court  overruled  the  objection,  and  the  clerk 
stated:  "That  to  the  said  charge  of  prior 
conviction,  that  the  defendant  confessed  the 
same,  and  he  was  guilty."  This  court  there 
held  that  the  ruling  of  the  court  was  clearly 
erroneous,  and  said,  among  other  things, 
that  '*the  evident  purpose  of  the  provision  of 
the  Code  above  quoted  was  to  keep  from  the 
jurors  all  knowledge  that  the  person  on  trial 
before  them  had  been  previously  convicted 
of  a  criminal  offense;  and  this  Is  based  upon 
the  well-settled  and  familiar  principles  of 
law  and  right."  In  People  v.  Wheatley,  88 
Cal.  117,  26  Pac  65.  It  was  said:  "He  may 
plead  simply  not  guilty,  and  thus  put  ln  Is- 
sue every  material  allegation  of  the  indict- 
ment or  Information;  or  he  may  plead  not 
guilty  of  the  principal  offense  charged,  and 
confess  the  previous  conviction.  If  he  con- 
fesses the  previous  conviction,  then  the  clerk, 
In  reading  the  Indictment  or  information  to 
the  Jury,  must  omit  therefrom  all  that  re- 
lates to  such  previous  convictions,  and  no 
testimony  In  regard  to  them  can  be  offered, 
or  reference  to  them  be  made,  during  the 
trIaL" 

In  the  case  at  bar,  the  defendant  having, 
upon  arraignment,  confessed  the  prior  con- 
viction, or  pleaded  guilty  thereto,  there  was 
no  iasue  as  to  the  prior  conviction  to  wlilch 
the  testimony  was  applicable.  It  was  not 
an  admission  that  he  had  committed  the  of- 
fense upon  which  he  was  b^g  tried,  and 
was  wholly  Inadmissible  as  evidence  tending 
to  prove  the  commission  of  that  offense, 
while  it  thwarted  the  very  purpose  of  the 
Code  provision  w>Ich  requires  the  clerk  to 
omit  all  that  relates  to  the  prior  conviction 
when  he  reads  the  information  to  the  Jury. 


The  admission  of  the  evidence  objected  to 
was  not  only  erroneons,  bnt  highly  prejudi- 
cial to  the  defendant. 

The  Judgmmt  and  order  should  be  rerers- 
ed  and  a  new  trial  granted. 

We  concnr:  SBABLES,  a;  VANOLIBF,  a 

PBB  GUBIAM.  For  tbtt  reasons  tfiven  in 
the  ffffegolng  opinion,  the  Judgment  and  ot> 
der  are  levwsed,  and  a  new  trial  granted. 


HAWLBT  V.  ORAT  BROS.  ARTIFICIAL 
STONB  A  PAVING  CO.    (No.  15,909.)' 

(Supreme  Coart  of  California.    Nov.  18,  1896.) 

Department  L  Appeal  from  superior  court, 
city  and  county  ot  Ban  Fiandaco;  GliarleB  W. 
Slack,  Judge. 

Action  by  Laura  L.  Hawley  asalnst  the  Gray 
Bros.  Artificial  Stone  &  Paving  Company.  There 
was  a  judgment  for  plaintifC,  and  defendant  aj^ 
peals.  Affirmed. 

FlBher  Amea,  for  appellant  Wanoi  Oln^, 
for  reapoudent 

PBR  CURIAM.    This  Is  an  action  to  recover 

a  certain  sum  of  money,  alleged  to  be  due  as  rent, 
under  a  written  lease.  Judgment  went  for  plain- 
ti£F,  and  defendant  appeals.  Upon  a  careful  ex- 
amination of  the  record  we  are  clear  that  the  case, 
ia  all  material  respects,  is  identical  with  the 
case  bearing  the  same  title  found  in  106  Cal.  337, 
39  Pac.  609,  and  upon  the  authority  of  that  case 
the  Judgment  sod  order  are  affirmed. 


HENIGAN  V.  BRYIN.    (No.  U,444.) 

(SuEffeme.  Court  of  California.    Nov.  13,  1896.) 

Appbai^^obisdiotional  Amount  —  AfrsALABLB 
Ordeb. 

1.  To  determine  the  appellate  jurisdiction  of 
the  supreme  court,  the  coat  allowed  a  party  can- 
not be  considered. 

2.  Code  Civ.  Proo.  S  963,  provides  for  ap- 
peals to  the  supreme  court  from  a  '*apecial  order 
made  after  final  judcment."  Section  964  pro- 
vides  that  section  9C3  shall  not  apply  in  cases 
appealed  from  justice  courts,  except  cases  of 
forcible  entir  and  detainer,  and  cases  involving 
the  possession  or  title  of  land,  legality  of  a  tax, 
etc.,  d)r  in  which  the  demand  amounts  to  $800. 
Eeld,  tfaat  an  order  denying  a  motion  to  strike 
out  a  bill  of  costs,  on  appeal  from  a  justice  court, 
in  which  the  demand  old  not  amount  to  $300, 
was  not  appealable. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court;  Yolo  county; 
W.  H.  Grant,  Judge. 

Action  by  George  T.  Henlgan  against  H. 
Brvin.  From  a  Judgment  for  plaintiff  on  ap- 
peal to  the  superior  court,  and  from  an  or- 
der denying  defendant's  motion  to  strike  out 
plaintiff's  cost  bill,  defendant  appeals.  Dis- 
missed. 

F.  B.  Baker  and  B.  R.  Bush,  fbr  appellant 
B.  Clark  and  0.  W.  Thomas,  for  respondent 

VANCLIEF,  O.  This  action  was  com- 
menced in  the  court  of  a  justice  of  the  peace 
to  recover  the  sum  of  $222.20  for  cord  wood 


1  Rehearing  denied. 
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allesed  to  have  been  lold  and  aeUTered  hy 
plalntlfl  to  defendant  The  Judgment  of  the 
justice  of  the  peace  Tras  in  favw  of  the 
plaintiff  fbr  the  anm  of  ¥168.96,  and  tor  costs 
amounting  to  9180.70.  The  defendant  a^ 
pealed  from  the  Judgment  to  the  superior 
court,  "ca  questions  of  both  law  and  Csfit" 
A  jui7  trial  de  novo  was  bad  in  tbe  superior 
court,  Tihich  resisted  to  a  verdict  hi  Cavor 
of  plaintiff  for  the  snm  of  $22.20.  Wltbto 
the  time  llndted  b7  law,  and  bafore  Judg- 
ment was  entered  on  the  Terdlct.  tbe  jflaXor 
tiff  filed  an  Itemized  cost  bill,  amounting  to 
f35S.70,  including  the  costs  taxed  to  the 
Justice's  court  On  tbe  da7  of  tiie  flUng  of 
this  cost  blU  tbe  defoidant  gave  notice  that 
on  a  stated  future  day  he  would  more  the 
court  ''to  strike  out  the  costs  claimed  to 
have  accrued  to  tbe  Justice's  court,  on  the 
ground  that  plaintiff  is  not  entitled  to  re* 
cover  bia  alleged  eosto  in  aald  Justice^  court 
for  the  reasons  that  no  verified  memoran- 
dum"- of  such  costo  "was  served  on  defend- 
ant or  filed  to  said  JusUce's  court;  aud  bIbo 
to  strike  out  the  Items  of  costo  alleged  to 
have  accrued  to  the  superior  court,  on  tbe 
grounds  that  lb*  pisintifl  is  not  entitled  to 
costs  therein.**  And  further  gave  notice 
that,  to  case  tbe  court  determtoed  that  plaln- 
tlfl was  eutiOed  to  costs,  he  would  move  tbe 
court  to  tax  the  costs,  "on  tbe  grounds  that 
tbe  coste  claimed  by  plaintiff  are  erroneous, 
and  that  the  diabursaoento  claimed  bad  not 
been  made  1^  platotlff.  and  that  plaintiff's 
memorandum  contained  items  of  disburse- 
ments whicb  are  not  legal  charges  as  costo 
in  this  action.'*  But  no  objection  to  any 
itom  of  the  cost  bill  Is  specified,  except  as 
above  stated.  In  the  meantime,  and  before 
the  questions  as  to  costs  were  determined, 
Judgment  was  entered  on  and  in  accordance 
with  tbe  verdict  of  toe  Jury,  reserving  toe 
matter  (tf  costs  until  after  defoidant's  mo- 
tion rating  to  that  matter  should  be  dla- 
posed  of.  Afterwards  di^endant's  motions 
relating  to  costs  were  heard  and  denied  by 
the  court,  and  the  full  amount  of  plaintiff's 
cost  bill  ($35&70>  was  allowed,  and  Inserted 
In  tbe  Judgment,  to  which  defmdant  except- 
ed. 

Tbe  defendant  appeals  from  the  Judgment 
as  at  first  entered  before  his  motions  relat- 
tog  to  coats  were  heard  or  denied,  and  also 
"from  an  order  and  Judgment  of  said  su- 
perior court  •  •  •  allowing  and  adjudg- 
ing that  plaintiff  recover  of  and  from  said 
defendant  costs  in  said  action,  amoimting 
to  tbe  sum  of  $350.70."  The  appeals  are  on 
the  Judgment  roll,  containing  a  bill  of  ex- 
ceptions showing,  substantially,  tbe  facts 
above  stated. 

The  respondent  moves  to  dismiss  the  ap- 
peals on  the  ground  that  this  court  has  no 
appellate  Jurisdiction  of  tbe  subject-mattor 


of  tbe  cause,  and  I  tbtok  tha  motton  Aoidd 
be  grasted.  Tbe  appellate  Jurisdtotien  of 
this  court  Is  defined  by  section  4,  art  6,  of 
tbe  coni^totloii  of  tols  stete,  and  it  bas  bo 
appellKte  Jurisdictton,  except  such  as  Is  giv- 
en by  that  iBStnuBimt  Wbm  toe  dttsand 
to  suit  is  mer^  for  money,  as  to  tbto  case, 
tbe  sviHreine  court  has  bo  appdlato  Jurisdlc- 
Iton,  unless  such  demand,  exiclnstve  of  tota> 
est  amounto  to  $800.  In  this  case  tbe  de- 
mand sued  tot  is  simply  for  money,  aud 
amounto  to  only  $222.20.  For  toe  purpose  of 
testing  eltoer  tbe  original  Jnrisdictom  d  the 
Justice  of  toe  peace,  or  tbe  a^dlate  Jurisdic- 
tion Hi  toe  supreme  court;  tlie  incMentol 
costs  of  toe  platotlff  can  no  more  be  denned 
a  part  of  tbe  demand  than  can  tbe  tmterest 
on  toe  sum  of  mon^  or  value  of  toe  prop- 
erty sued  for,  Dumphy  v.  Ortodon,  IS  CaL 
$0;  Maxfidd  v.  Johnson,  80  CaL  545i  Am 
generally  applicable, to  the  qneatian  of  the 
appellate  Jurisdlctlcn  of  toe  supreme  court, 
see  Uaxfleld  v.  Jobnem,  80  CaL  615;  GortOQ 
V.  Ferdlnando,  61  OaL  11,  27  Pac  941;  Wik 
Uams  V.  Macartney,  OO  OaL  666, 11  Pac.  18& 
It  bas  often  been  held  by  this  court  tbat, 
whore  Jurisdiction  depends  on  toe  amount 
in  controvOTsy,  the  ad  danmom  daose  or  the 
snm  demanded  to'toe  comiriatot  is  tbe  sole 
test  DasbleU  v.  Sllngerland,  60  OaL  esa; 
Lord  V.  Goldberg,  81  CaL  08&,  22  Pac.  1126; 
Bailey  v.  Stoan,  66  CaL  887, 4  Pac  840;  Soto- 
mon  V.  Beese.  84  Cal.  28. 

It  is  claimed  1^  appellant  tbat  the  order 
doiylng  his  motion  to  strike  out  plaintUPa 
cost  bill  waa  a  **speclal  oidw,  made  after 
final  Judgment,"  in  toe  sraae  of  sabdivlBiaa 
2, 1 968,  Code  Civ.  Proc.,  and  tberetore  Is  an 
ai^MalaUe  order.  But  toe  next  followto^ 
section  (964)  provides  tbat  "toe  foregoing 
section  (963)  does  not  BLpiptj  to  cases  appeal- 
ed from  Justices'  *  *  •  courts,  except 
cases  of  forcible  enti7  and  detiUuer,  and 
casefr  involTlng  toe  title  or  possession  of 
real  property,  or  the  legality  of  any  tex,  im- 
post assessment  tell  or  municipal  fine,  or  in 
which  tbe  demukd,  exclusive  of  Interest  or 
value  of  tiie  property  to  contiovmy, 
amounts  to  toree  hundred  dollars.**  Tbe 
cases  cited  to  this  point  are  cases  of  which 
tbe  superior  courts,  or  late  district  eonrts. 
had  unquestionable  original  Jurisdiction,  and 
consequently  cases  of  which  toe  supreme 
court  bad  appelate  Jurisdiction,  and  toere- 
fiore  are  not  applicable  to  this  case. 

I  think  the  appeals  from  toe  Judgment  aitd 
order  should  be  dismissed. 

We  concur:    HAYN&S,  a;  SBARLS,  G. 

PER  CURIAM.  For  toe  reamns  stated  1» 
the  foregoing  opinion,  toe  appmls  from  toe 
Judgment  and  order  of  the  aopnior  oowt 
are  dismissed. 
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In  It  PATTON.    (No.  18,458.) 
(Soprraafl  Court  of  California.    Not.  13,  1895.) 
Ihiolthkot— FrriTioit  bt  CRiDivoxt— Suni- 

CIBKOT. 

1.  IiiBolTen<7  Act  1880,  {  8,  prarides  that  a 
petition  by  ccemtim  to  have  tb^  debtor  ad- 
judged insolTeot  most  aet  forth  that  he  has  made 
an  asBignment  or  transfer  of  bis  property  with 
intent  to  defraud  bis  creditorB,  or,  in  contempla- 
tkin  of  insolvency,  baa  made  any  payment,  or 
transfer  of  bis  property.  Held,  that  a  petition 
is  sufficient  which  states  that  a  debtor  has  made 
a  traoafer  of  bis  property  to  a  certain  person  with 
intent  to  detraod  his  creditors,  and  that  In  con- 
fiemplatian  of  Insolvency  he  has  made  a  trans- 
fer of  his  property  to  such  person,  with  the  dr- 
cnmstances  of  time,  place,  and  general  descrip- 
tion of  the  property  sold. 

2.  That  a  debtor  has  transferred  hie  proper- 
ty with  inteat  to  defnnd  his  creditois,  and  that 
BS  mads  such  transfer  in  contemplation  of  iosol- 
Tency,  are  facts,  and  not  conclusions  of  law. 

Com  missions'  decision.  Ztepartment  2. 
Appeal  fEom  fluporlor  coiut»  Gleun  count?; 
Seth  MUiington,  Judge. 

FetltloD  hr  cteditoEs  o£  J.  A.  Patton  that 
he  be  adjudged  ineolTent,  uid  required  to  eur- 
render  hla  estate  for  the  benefit  of  hia  cred- 
itoiB.  From  the  judgment  sustalnlnjf  a  de- 
murrer to  and  ^lamiMtog  the  petition,  the  pe- 
titioners appeal.  Rereraed. 

Joe.  Kirk  and  J.  H.  Ball,  for  appellants 
Charlea  Lu  Dtmohoe,  for  respondent 

VANCLIBP,  a  The  requlidte  numfber  of 
the  creditors  of  J.  A.  Patton  petitioned  the 
■ap^or  court  of  Glenn  comity  that  he  be 
adjudged  Insolvent,  and  required  to  snrreo- 
der  hia  estate  for  the  benefit  of  his  credttore; 
and  be  was  ordered  to  show  cause  why  the 
petition  should  not  be  granted.  In  response 
to  the  order  he  demurred  to  the  i)etition  on 
the  groimds  that  It  "does  not  state  &ets  suf- 
ficient to  conetltate  an  act  of  Insolvency  on 
the  part  of  said  respondent,  and  does  not 
state  tects  sufficient  to  constitute  a  cause  of 
action  against  restwudent."  The  court  sus- 
tained the  demurrer,  and,  the  petitioners  de- 
clining to  amend  their  petition,  judgment 
passed  for  defendant,  dismissing  the  petition, 
and  for  costs.  The  petitioners  bring  this  ap- 
peal upon  the  Judgment  roll. 

The  petition  states  two  grounds,  or  acts  of 
the  respondent,  upon  which  the  petitioners 
pray  tliat  he  may  be  adjudged  insolvent,  as 
follows:  First.  "That  said  J.  A.  Patton  did 
heretofore,  to  wit,  on  or  about  the  20th  day 
of  July,  1694,  at  the  town  of  Willows,  coimQ' 
of  Olenn,  state  of  GaUfomla,  make  a  trans- 
fer of  his  property  with  Intent  to  hinder,  de- 
lay, and  defraud  his  creditors;  that  Is  to  say, 
being  thra  and  there  possessed  of  a  stock  of 
merchandise,  consisting  of  dry  goods,  fancy 
goods,  and  fumlahlng  goods,  boots  and  shoes, 
clothing,  hats  and  caps,  groceries  and  tobac- 
co, and  similar  goo^,  contained  in  his  store 
conducted  by  him  at  said  town  of  Willows, 
being  Indebted  to  the  petitioners  herein,  the 
said  respondent,  J.  A.  Patton,  did  transfer 
said  stock  at  merchandise  and  property  tnito 


one  B.  D.  Fry,  wttb  the  Intent  aforesaid. 
That  said  J.  A.  Patton  was,  and  at  all  the 
time  herein  menttooed  and  now  Is,  Insolvent, 
and  has  not  suflicient  prc^^erty  with  which  to 
satisfy  the  claims  and  demands  of  petitlwi- 
ers."  Second.  "That  said  respondent,  on  or 
about  the  20th  day  of  July,  1804,  at  the  town 
of  Willows,  county  of  Glenn,  state  aforesaid, 
being  Insolvent  and  in  contemphitlon  of  ln> 
solvency,  did  make  a  grant,  sale,  convey- 
ance, and  transfer  of  a  certain  stock  of  men* 
cbandlse,  consisting  of  dry  goods,  fancy 
goods,  and  fumlahlng  goods,  boots  and  shoes, 
clothing,  bats  and  cape,  groceries  and  to- 
bacco, and  similar  goods,  then  and  there  be- 
longing to  and  need  In  the  buslnesB  condnct- 
ed  by  him  at  said  WlUowa,  unto  one  B.  D. 
Fry.  That  said  respondrat,  J.  A.  Patton,  was 
at  all  the  time  herein  mentioned,  and  now  Is, 
Insolvent,  and  has  not  sufficient  property 
with  whldi  to  aatisfy  the  claims  and  demands 
of  petitioners."  The  only  deficiency  attrib- 
uted to  the  petition  1^  respondent  Is  **that 
the  allegations  of  fraud  as  set  ont  in  the 
creditors'  petition  merely  state  concli^ona 
of  law,  and  are  not  sufficiently  specific  as 
to  the  facts  and  circumstances  constituting 
the  fqiad."  Section  8  of  the  Insolvttit  act  of 
1880  provides  what  the  creditors'  petition 
must  set  forth  as  acts  for  which  a  person 
may  be  adjudged  insolvent  Among  them 
are  the  following:  That  he  "has  made  any 
assignment  gift,  sale,  conveyance  or  transfer 
of  his  estate,  property,  rights  or  credits  with 
Intent  to  delay,  deftaud  or  hinder  his  creditors; 
or,  in  contemplation  ef  insolvency,  has  made 
any  payment,  gift  grant  sale,  conveyance 
or  transfer  of  his  estate,  property,  rights  or 
credits."  That  the  respondent  did  make  a 
transfer  of  his  property  to  one  R.  D.  Fry 
with  intent  to  hinder,  delay,  and  defraud  his 
creditors,  and  that  in  contemplation  of  in- 
solvency, be  did  make  a  grant,  sale,  convey- 
ance, and  transfer  of  his  property  to  said 
Fry,  are  specifically  stated  in  tlie  petition, 
with  the  circumstances  of  time,  place,  and 
general  description  of  the  property  sold.  This 
was  in  full  compliance  with  section  8  of  the 
Insolvent  act,  which  prescribes  what  the  pe- 
tition must  set  forth.  It  is  also  entirely  In 
accord  with  the  practice  In  bankruptcy  cases 
in  the  federal  courts  under  the  United  States 
bankrupt  law,  substantlaUy  the  same  as  sao 
tlon  8  of  the  hisolvent  act  of  ttiis  state.  Sea 
form  No.  54;  Bump,  Bankr.  p.  933.  No  au- 
thority appllcaMe  to  insolTem^  or  bank- 
ruptcy eases  has  been  cited  by  counsel  fos 
respondent  which  would  sustain  the  demur- 
rer In  this  case;  the  cases  dted  b^ng  cmly, 
the  ordinary  actions  In  which  relief  Is  sought 
on  tlie  ground  of  fraud  actually  committed, 
and  In  which  the  pleading  Is  governed  by  the 
general  law  of  pleading,  and  not  by  a  stat- 
ute enacted  for  a  special  class  of  cases,  which 
prescribes  what  facts  the  pleading  shall  set 
forth,  as  does  the  eighth  section  of  the  In- 
solvent act  Besides,  no  fraud  la  neceasary 
to  constitate  a  majwlty  of  tSie  aola  «io- 
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mcmted  In  secttm  8  (tf  Uie  InBohrent  act, 
for  wUcb  a  pmon  mar  be  adjudged  an 
Insolvoit;  and  at  least  one  of  such  acta  la 
charged  In  tba  petlthm  under  consldeiatiou, 
Tis.  that,  **in  oontemi>latl<Hi  ot  Insotrtticy," 
the  tespondcoDt  sold  and  eoDT^ed  bis  prop- 
erty, etc.  Sach  ot  the  acta  ennmerated  ta 
Bald  section*  aa  well  aa  the  intention  with 
which  It  was  done,  la  a  fact,  and  not  a  con- 
duaton  of  law.  aa  contend  coonsel  ct 
reapondrait  Snrely,  the  aeUlng  of  one's  prop- 
erty with  the  Intent  to  delay  creditors  la  a 
tact,  i^n  proof  of  which  the  seller  may 
be  adjudged  an  Insolrent;  and  the  petition 
Bufficlffiitly  states  this  fact  I  think  the  Judg- 
ment should  be  reversed,  and  the  court  be- 
low instructed  to  overrule  the  demurrer. 

We  concur:  BELOHEB,  0.;  BRITT.  O. 

FEB  CURIAM.  For  tbe  reasons  ^ren  In 
the  foregoing  opinion,  the  Judgment  Is  re- 
Tersed,  and  the  court  below  Is  instructed  to 
ovemile  tbe  demurrer. 


OOSBT  T.  SUPERIOR  COURT  OF  LOS 
ANOBLES  COUNTY.    (8.  F.  1S5.) 

(Supreme  Ooart  of  CUlfomla.    Nor.  IS,  1805.) 

CosTBicFT  —  What  Cgnbtitdtes  —  Violatioh  or 
Nona  PRO  Tdko  Ordbr— Void  Judo- 

MBNT— ReUBDT. 

1.  In  an  action  to  establish  a  tmst  in  land, 
the  decree  directed  that  oq  payment  of  a  specified 
snm  by  plaintiffs  on  or  before  July  31,  1893,  de- 
fendant Bbould  convor  to  plaintiffs  the  land,  bnt 
that,  "unless  plaintiffs  shall  pay  or  tender  said 
sum  to"  defendant  on  or  before  such  day,  all  the 
"interest  of  plaintiffs,  or  either  of  them,  in  and 
to  the  said  contract  and  pronises  hereinbefore 
mentioned,  shall  cease  and  be  at  an  end."  etc. 
Prior  to  such  date,  plaintiffs  made  an  absolute 
EBsisnment  of  their  interest;  hat  on  Angoat  1, 
1893,  it  was  reassigned  to  them,  and  on  the  next 
day  they  tendered  such  sum  to  defendant,  who 
refused  to  convey  because  the  tender  came  too 
late.  January  26,  1896,  tb^  made  another  ten- 
An,  which  waa  refnsed.  Ainl  2, 1885,  the  court 
directed  an  order  nunc  pro  tune  as  of  August  1, 
1893.  extending  the  time  three  days  in  which 
plaintiffs  might  tender  such  sum,  on  the  ground 
that  it  had  <H«lly  mnounced  on  Au^st  1,  1893, 
that  the  time  would  be  so  extended.  Held,  that 
defendant  was  not  guilty  of  conti>mpt,  because 
bis  refusal  to  accept  sudi  tender  and  convey  the 
land  was  disobedience  of  the  decree  as  amended 
by  such  nunc       tunc  order. 

2.  where  a  court,  without  jurisdiction,  ad- 
judges a  person  guilty  of  contempt  for  refusing 
to  comply  with  its  decree,  but  temporarily  sus- 
pends the  execution  of  the  judgment,  prohibition 
is  the  proper  remedy  to  test  the  validity  thereof. 

In  bank. 

Petition  by  James  P.  Cosby  for  a  wrtt  of 
prohibition  to  prevent  the  superior  court  of 
Los  Angeles  county,  department  6,  J.  W, 
McKlnley,  judge,  from  proceeding  to  enforce 
against  petltlmer  a  Jndgmoit  convicting  him 
of  contempt   Writ  granted. 

John  D.  Pope,  for  petitioner.  Geo.  R.  Dn 
Sola,  Blf^ell  ft  Trask,  and  X.  M.  Stewart, 
for  respondent. 


VAN  FLEET.  J.  Application  for  prohibi- 
tion to  prevent  respondent  from  proceeding 
to  enforce  against  petitioner  a  judgment  con- 
victing him  of  contempt  for  refusal  to  com- 
ply with  a  decree  of  said  court.  The  ma- 
terial facts  appearing  from  tbe  very  yoIu- 
mlnoua  petition  and  answer  may  be  briefly 
stated  thus:  John  a  Kofbed  and  Ullle  H. 
Eofoed  brought  an  action  In  aald  superior 
cotirt  against  the  petitioner,  Cosby,  and  one 
Samuel  B.  Gordon,  alleging  that  said  Gordon, 
while  employed  and  acting  as  their  attorney 
for  the  purpose,  among  others,  of  procuring 
the  settlement  and  satisfaction  of  a  certain 
Judgment  held  by  said  Cosby  against  the 
Kctfoeds,  entered  Into  a  contract  with  Coa- 
1^,  without  the  knowledge  of  the  Kofoeda. 
whereby  It  was  agreed  that  for  a  considera- 
tion of  9200,  to  be  paid  Cosby  by  Gordon. 
Cosby  should  assign  said  judgment  to  Gor- 
don fOT  the  latter'B  own  benefit;  that  under 
this  agreement  Coat^  retained  the  title  to 
the  Judgment  in  his  own  name,  and,  at  the 
direction  of  Gordon,  procured  an  execution 
to  be  issued  tliereunder,  and  levied  npon 
certain  real  estate  of  the  Kofoeda,  which 
was  sold  thereunder,  and  the  title  Iwnght  Id 
by  Cosby,  to  be  .  held  by  him  for  Gordon 
nntU  the  latter  should  pay  the  aald  consld- 
erattcm  of  9200;  and  they  prayed  that  Gor- 
don be  held  their  trustee  as  to  aU  rishta 
acquired  by  him  under  said  agreement. 

As  a  result  of  tbe  trial  of  s^d  action,  a 
decree  was  entered  In  said  court,  by  which 
it  was  adjudged  that  Gordon  held  wliatever 
rights  he  had  acquired  under  his  contract 
with  Cosl^  for  the  benefit  of  tbe  Kofoeds, 
and  that  the  latter  should  be  held  subrogat- 
ed to  all  the  rights  of  Gordon  thereunder, 
provided  they  should  pay  or  tender  to  Uor- 
dou  on  or  before  the  Slst  day  of  July,  1893, 
the  sum  of  979.5<^  paid  out  by  Gordon  in 
the  transaction;  and  farther  directed  tliat 
upon  the  payment  or  tender  by  the  Eofoeds 
to  Cosby  of  aald  consideration  of  9200,  agreed 
to  be  paid  him  by  Gordon,  Cosby  should  re- 
ceive the  same  In  full  satlafaction  of  aaid 
Judgment  so  assigned  by  him  to  Gordon,  and 
should  convey  to  the  Kofoeda  the  real  prop- 
erty bought  In  by  him  at  said  execution 
sale.  Tbe  decree  expressly  provided  "that 
unless  the  plaintiff  shall  pay  or  tender  said 
sum  to  the  said  James  F.  Cosby,  and  ahall 
also  pay  to  the  said  Gordon  the  sums  here- 
inbefore mentioned  aa  payable  to  bim,  ali 
on  or  before  the  Slst  day  of  July,  1303,  aU 
the  right,  title,  and  interest  of  plaintlfte,  or 
either  of  them,  in  and  to  the  said  contract 
and  premises  herelnbtfore  moitloned,  shall 
ceaee  and  be  at  an  end,  and  thereupon  and 
thereafter  nelthw  the  said  Gordon  nor  the 
said  Cosby  shall  be  held  as  trustee  for  plain- 
tiffs, or  either  of  them,  with  respect  to  any 
of  the  matters  mentimed  In  this  decree." 

Intermediate  the  «itry  at  said  decree,  which 
was  on  July  17,  1893,  and  tbe  Slst  day  of 
July.  1883,  the  Kofoeda  made  an  absolute 
transfer  and  assignment  of  tb^  rights  aii4 
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Interest  nnda  said  decree  to  one  Bradshaw. 
On  the  lait-named  date,  Bradshaw  tendered 
to  and  offered  to  pa7  Gwdon  and  Ooeby  the 
amoonts  respectlTdj  required  the  decree, 
hot  coapled  with  nich  tender  the  condition 
that  Ooab7  and  Gordon  execute  a  ctxiTeyance 
which  In  Its  terma  was  not  in  accord  with  the 
directions  and  requirements  of  said  decree, 
and,  by  reason  of  this  CMidttlcHi,  said  tender 
was  refused.  Therenpcm,  on  the  same  date, 
Bradsliaw  procured  from  said  court  a  cita- 
Uoa  against  Gwdtm  and  Cosby  to  show  cause 
on  the  next  day,  AiLgnst  1st,  why  theiy  should 
sot  be  bdd  srullty  of  contmpt  tor  dlsobedi- 
ence  of  said  decree.  A  hearing  on  said  cita- 
tion was  accordingly  had,  but  Gordon  and 
Cosby  were  lield  not  guilty  of  contempt  In  the 
premises,  and  the  role  was  discharged. 
Tbereefter,  on  August  2,  1888,  the  Kofoeds, 
who  had  on  August  1st  recelTSd  a  reassign- 
ment from  Bradshaw  of  thehr  rights  under 
the  decree,  themselves  made  a  tender,  which 
It  seems  to  be  conceded  was,  except  as  to 
the  matter  ot  time,  in  conformity  with  the 
decree.  This  tender  was,  faowoTW,  refused, 
upon  the  ground  that  tt  came  too  late,  and 
that  the  rights  of  the  Kofoeds  under  the 
terms  of  the  decree  were  forfeited  and  lost 
About  this  time  Cosby  and  Gordtm  took  an 
appeal  frran  said  decree  to  this  court,  but  it 
does  not  appear  that  such  appeal  was  so 
perfected  as  to  stay  proceedings  under  the 
decree,  and  subsequently  the  appeal  was  toI- 
nntarily  dismissed.  No  further  steps  appear 
to  hare  been  ta^en  by  tlie  Kofoeds  in  the 
matter  until  on  or  about  the  23th  day  of 
January,  1896,  when  th^  caused  a  notice  in 
writing  to  be  iferred  upcxi  Cosby  and  O<x^on 
of  their  readiness,  and  renewing  their  otter 
to  pay  the  amt^unts  required  by  the  decree, 
with  Interests,  etc.,  upon  the  execution  of 
the  required  Instruments  of  couTeyance.  Tills 
off«-  being  likewise  refused,  upon  the  ground 
that  it  came  too  late,  the  Kofoeds  sued  out 
a  second  citation  against  Cosby  and  Gordon; 
requiring  them  to  show  cause  before  said 
superior  court  on  the  2d  day  of  April,  1895, 
why  they  should  not  be  punished  for  c<Mir 
tempt  in  refusing  to  comply  with  said  decree. 
Up  to  this  time  the  decree  had  remained 
of  record  as  originally  eutexeA,  requiring  the 
payment  or  tender  ot  the  amounts  specified 
therein  to  be  made  <»  or  bef(»«  July  31,  1893, 
in  default  of  wlilch  the  rights  of  the  Kofoeds 
thereunder  should  be  h^d  forfeited,  and  there 
was  nothing  of  any  character  appearing  upon 
the  records  of  said  court  to  Indicate  or  pub* 
llsh  the  fact  that  any  change  or  modification 
In  its  terms  had  erer  been  had  or  attempted 
therein.  Upon  the  hearing  of  said  last-meiw 
tloned  dtaUon,  howerer,  there  was  evidence 
offered  and  received  by  tlie  court,  on  t>ehaif 
of  the  Kofoeds,  tending  to  show  that  at  the 
hearing  of  the  first  citation  for  contempt, 
above  noted,  had  on  August  1,  1893,  the 
judge  of  said  court  had  announced  orally 
from  the  bench  tluit  he  would  grant  the  Ko- 
foeds three  days*  farther  time  from  said  3lBt 


day  of  July,  named  In  the  decree,  within 
which  to  make  a  further  tender,  but  that  the 
clerk  had  failed  to  make  any  note  of  such 
suggestion  or  order,  'nils  evidence  was  «hi- 
troTO^  by  evldoice  <m  behalf  of  Cosby  and 
Gordon  tending  to  show  that  no  such  order 
or  suggestion  bad  been  made,  and  that,  If 
mode,  the  latter  never  bad  or  received  any 
knowledge  thereof;  but  the  court,  on  said 
April  2,  189S,  directed  Its  clerk  to  enter  an 
order  nunc  pro  tunc  as  of  August  1,  18^, 
gmntlng  to  said  Kofoeds  such  extension  of 
ttiree  days.  Thereupon  the  court  proceeded 
with  the  hearing  of  said  citation,  and  found 
the  petitioner  guilty  of  cratempt  In  falling 
to  comvij  with  said  decree,  as  thus  modified 
by  said  nunc  pro  tunc  order,  and  adjudged 
ttiat  petitions  pay  a  fine,  and,  la  addition, 
be  incarcerated  in  the  county  jail  until  he 
should  comply  with  the  requirements  of  said 
decree  The  ezecation  of  the  judgment  bar- 
ing been  tempMorily  suspended  by  the  court, 
petitioner  tias  sued  out  this  writ  to  prohibit 
further  proceedings  thereunder,  claiming  tliat 
the  action  of  the  court  in  the  pr«nl8es  was 
beyond  its  Jarisdiction  and  void. 

We  are  of  opinion  that  the  position  of 
the  petitions  must  be  sustained.  It  is  con- 
tended  with  much  force  that  the  superior 
coort  liad  no  authority  to  change  or  amend 
its  decree  at  the  time  and  in  the  manner  at- 
tempted by  the  order  made  from  the  bench 
on  August  1,  1898,  extendtaig  the  time  of 
the  Kofoeds  for  making  tender  thereunder. 
There  Is  no  question  as  to  the  power  of  the 
court  at  all  times,  in  a  proper  case,  to  direct 
any  amendment  or  o(»Teetion  In  a  judgment, 
to  the  end  tliat  the  Judgment  as  ^tered  may 
express  that  wlilcb  was  rendered,  and  the 
record  thus  made  to  speak  the  fact  More 
clerical  misprisions  or  omissions  are  subject 
to  the  correction  of  the  court  at  any  time  by 
an  ordw  entered  tor  that  purpose.  But  the 
act  of  the  court  in  tills  Instance  does  not  fall 
within  that  category.  Tbere  was  here  no 
question  but  that  the  judgment,  as  entered, 
was  exactiy  that  rendered  by  the  court  in  the 
first  instance.  The  attempt  made  was  to 
work  a  material  modification  and  change  in 
the  t^ms  of  the  decree  affecting  the  rights 
of  the  parties  therenndtf ,  wltiiout  formal  mo- 
tion therefor,  and  more  than  10  days  aftRr 
its  entry,  and  tliat  at  a  time  when,  by  the 
strict  terms  of  the  decree,  the  parties  In 
whose  favor  the  modification  was  made  had 
forfeited  their  rights  th«%under.  In  fact,  at 
the  date  when  the  allotted  time  within  which 
a  tender  was  to  be  made  elapsed,  the  rights 
of  those  parties  in  the  premises  were  vested 
In  a  third  party,  and  they  had  at  that  time 
no  Interest  ther^.  Furthermore,  time 
would  appear  to  have  been  made  of  the  es- 
sence of  the  right  given  under  the  decree. 
By  tlie  decree,  if  the  payment  or  tender  was 
not  made  on  or  before  the  Slst  day  of  July, 
1893,  "aU  the  right,  title,  and  interest  of  plain- 
tiffs, or  either  of  them,  in  and  to  the  said 
contract  and  premises,  •  •  •  shall  oeUQ 
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and  be  at  as  end,"  ete:  That  sucb  limitation 
may  be  put  by  the  court  upon  the  exercise 
of  such  right,  and  the  parties  ooncluded 
thereby,  there  le  no  doubt  SeTenty-Slx 
Ijand  &  Water  Co.  t.  Saperlor  Court,  98  CaL 
139,  142,  28  Pac.  813. 

These  conslderatlonB  render  it  extremely 
doubtful  as  to  the  power  of  the  court  to 
make  said  -  modlflcation  at  the  time  and  In 
the  manner  attempted;  but,  In  the  view  we 
take,  It  la  unnecessary  to  determine  that 
question.  Assuming  that,  as  contended  by 
rwpondent,  Its  general  power  over  its  Judg* 
ment  is  such  that  tbe  order  In  question,  al- 
though possibly  erroneous,  is  not  void,  there 
is  yet  an  obTious  reason  why  tbe  action  of 
the  court  In  convicting  petitioner  of  contempt 
cannot  be  sustained.  While  the  recitals  of 
the  contempt  Judgment  are  somewhat  vague 
and  general,  and  such  as  to  leave  it  in  doubt 
upon  which  particular  act  petitioner's  con- 
tempt Is  based,  it  must  of  necessity  rest  up- 
on one  of  the  offers  or  tenders  made  subse- 
queut  to  the  order  extending  the  time.  While 
the  attempted  tender  of  Brattehaw  Is  like  the 
others  recited  In  the  judgment,  it  Is  perfectiy 
obvious  that  no  contempt  could  be  predicat- 
ed of  that  tender,  rince  It  was  dearly  in- 
sufficient, and  petitioner  was  not  In  fault  in 
rejecting  It  In  fact,  the  order  of  the  court 
in  discharging  him  from  the  charge  of  coa- 
tempt  based  upon  that  refusal  manifestly 
proceeded  upon  that  theory.  The  contempt, 
therefore,  must  consist  In  petitioner's  refusal 
to  accept  either  the  offer  of  August  2,  1893, 
or  that  of  January  25,  1895.  As  we  have 
seen,  at  the  date  of  these  tenders  there  was 
no  record  .evidence  of  any  extension  ot  the 
time  for  making  such  tender,  but  the  decree 
stood  unchanged  as  originally  entered.  It 
cannot  be  that  one  can  be  held  guilty  of  a 
eoustructive  contempt  for  refusing  to  comply 
with  a  direction  or  provision  having  no  tangi- 
ble existence  of  record,  but  consisting  of  a 
mere  verbal  announcement.  Contempt  of 
CO  irt  is  a  specific  criminal  offense  (Ex  parte 
Oould,  99  Cal.  360,  33  Pac.  1112,  and  cases 
there  cited);  and  it  would  be  darting  wide- 
ly from  the  rule  which  so  sacredly  guards 
the  personal  liberty  of  tbe  citizen  to  hold 
tiiat  a  person  may  be  convicted  and  punish- 
ed criminally  for  a  violation  of  a  rule  of  di- 
rection having,  if  anything,  but  a  mere  po- 
tential existence.  Decrees  of  court  are  re- 
quired to  be  In  writing,  and  remain  of  rec- 
ord, and  those  affected  thereby  have  a  right 
to  stand  by  such  record.  It  was  necessary, 
tf  the  court  had  power  under  the  drcumstan- 
cee  to  change  the  decree  In  the  particular  la 
question,  to  have  such  change  made  of  re^ 
ord,  and  knowledge  thereof  brought  home  to 
the  petitioner  on  malting  the  sabeeguent 
tender.  Until  that  was  done,  the  petitioner 
bad  a  right  to  regard  the  decree  as  entered 
as  the  final  direction  of  the  court  In  the  prem- 
ises. 

Some  question  seems  to  be  made  as  to  pro- 
UMtlon  being  the  ptopec  remedy,  but,  under 


tibe  drcnmstancee  of  this  case,  we  have  no 
doubt  that  It  is.  It  Is  conceded  that  th^e  is 
no  appeal,  and  tbe  judgment  of  contempt, 
although  entered,  has  not  yet  been  carried 
out  or  executed.  In  Havemeyer  v.  Snperbw 
Court,  81  CaL  327.  24  Pac.  121«  the  office  of 
this  writ  is  exhanstlTdy  discussed;  and  it  is 
there  held  that  wliile  the  opw&tion  of  tbe 
writ  Is  primarily  and  principally  preventive 
rather  than  remedial,  and  la  ex(^uded  wli«7e 
the  action  of  tiie  Inferlm-  tribunal  Is  folly 
completed,  and  nothing  remains  to  be  done 
under  its  void  (wder,  yet  if  its  action  Is  only 
partially  and  not  fully  completed,  fortber 
proceedings  may  be  stayed  by  protilbttion. 

In  tbe  view  we  have  taken  of  the  question 
discussed,  tbe  various  other  objections  to 
tbe  validity  of  tbe  judgment  in  question  need 
not  Iw  here  considered.  It  results  that  a 
peremptory  writ  should  Issne  as  prayed; 
and  It  Is  BO  ordered. 

We  concur:  BEATTT,  O.  J.;  HXNSHAW, 
X;  McFARLAND,  J.;  HARBISON.  J.;  QA- 
ROUTTB,  J. 


HAINBS  et  aL  V.  SNBDIOAR.    (Sac  No.  27.> 

(Supreme  Court  of  CaUfomla.    Nov.  13,  1S%.) 

ACTIOR  ON  IfOTB— Dgpemse— CR099-ErUaNATIOir 
— BuKDEN  or  Psoof. 

1.  In  an  action  on  a  note  for  the  price  of  • 
harroBter,  a  subsequent  contract  pleaded  by  do- 
fendant  in  aroidaDce,  whereby  tbe  payees  were 
to  extead  the  time  of  i>aym«it  until  ue  next  har- 
vest and  pat  the  madiine  ia  wMking  order,  caiH 
not  be  ihovm  <»i  plalntiirs  croas-examination. 

2.  If  such  agreement  were  ptt^perly  in  evi- 
dence, It  was  error  to  direct  a  nonsait  as  dofead- 
ant  was  bound  to  prove  dther  that  the  n«*xt  liar- 
▼est  bad  not  arrived,  or  that  if  it  bad  passed, 
plaintiff  had  failed  to  pot  the  maehina  In  work- 
uig  order. 

ChHnmlssioiieis*  declgl«L  D^artment  1, 
Appeal  from  siqiertw  court  ^ui  Joaqnin 
oounQr;  Josieph  H.  Bndd,  Judge. 

Action  br  Geotge  W.  Haines  and  anotlier 
against  B.  B.  Bnedlgar  <m  a  iMit&  From  a 
Judgment  of  nonsuit*  plalntUBi  f^peal.  Be- 
versed. 

P.  J.  Saem  and  Jas.  A.  liouttit  An*  appd- 
lants.    Minor  &  Ashley,  for  respcmdMit. 

SBARIjS,  O.  This  Is  an  acticm  upon  a 
promissory  note  dated  Jtine  10, 1892.  made  by 
tbe  defendant  who  Is  respondent  here,  pay- 
able to  Houser,  Haines  &  Knight,  or  order. 
October  1,  1892,  and  by  them  Indorsed  to 
plaintiffs.  At  the  trial,  tbe  court  on  motion 
of  defendant,  entered  a  Judgment  of  Bonsult 
against  tbe  pliUntUEa,  wbo  appeal  from  tbe 
Judgment 

The  complaint  was  In  tbe  ordinary  form 
upon  a  promissory  note.  Tbe  answer  admit- 
ted tbe  malcing  of  the  note  by  defendant,  and 
Its  assignment  to  plaintiffs,  and,  by  way  of 
avoidance,  pleaded  that  ttie  note  was  ^vea 
iii  part  imyment  of  a  harvester  purchased  by 
defendant  from  the  payees  of  tbe  notSb  wUcb 
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barrester  was  wmrrmatad  by  tbe  vendon  to 
do  good  worfc,  etc;  tiiat  thereafter,  and  oa 
August  H,  1892,  a  eoutraet  In  writliiff  was  en- 
tered Into  between  tbc  parUea,  by  tbe  terma 
3t  which  it  was  agreed  that  the  aaalgnors 
of  plalntlffa  would  let  the  note  stand  natil  the 
next  barreet  (harreet  ot  1898).  and.  If  tbe 
rendora  pot  the  harrester  In  wder  to  do 
good  work,  defendant  would  tiien  pay  the 
note,  otherwise  the  note  was  to  be  returned 
to  defendant  with  |20O,  for  an  old  machine 
received  from  said  defendant;  that  the  ren- 
dors  did  not  pat  the  harrester  in  order  to  do 
good  work;  that  defendant  demanded  hla 
note  and  tbe  ^200,  which  demand  was  not 
complied  with,  etc.;  and  that  the  plalntUta 
bad  notice  of  all  the  feeta,  etc  The  forego* 
Ing  la  only  tbe  substance  of  tbe  answer, 
which  was  pleaded  in  three  separate  counts, 
setting  out  the  .written  contract,  etc. 

At  the  trial.  plalntUh'  counsel  called  as  a 
witness  O.  W.  Haines,  one  of  the  plaintiffs, 
who  presented  the  promissory  note,  and  said 
It  belonged  to  ptahitiffs,  and  was  signed  by 
defendant;  whereaptm  it  was  admitted  In  ev- 
idence, and  the  witness  added,  "No  part  ot 
that  note  has  been  paid."  On  cross-exam- 
inatlon  the  witness  testified  that  the  consid- 
eration of  the  note  was  a  harrester.  *'Thls 
note  and  an  old  •'Yoni^  machine,  glYea  to 
us  by  Mr.  Snedigar  as  part  pay,  made  up  tbe 
price.  I  don't  remember  what  the  old  mar 
chine  was  rated  at;  probably  $300."  De* 
fendant's  counsel  was  then  permitted,  against 
the  objection  of  plaintiffs,  to  prove  that,  after 
the  execution  of  tbe  note,  a  new  agreement 
was  entered  Into  between  the  parties,  which 
agreement  was  produced.  Its  execution  pror- 
en,  and  thereupon  it  was,  ai^alnst  the  objec- 
tion of  plaintiffs,  admitted  in  eridenoe. 

Tbe  written  agreement  Is  as  follows: 

'^todcton,  Cal.,  Aug.  6,  19az.  Messrs.  Hoo- 
ser,  Haines  &  Knight— t>ear  Sirs:  I  hereby 
make  you  this  proposition,  as  a  settlement  for 
the  harrester  that  I  now  have  on  my  ranch: 
That,  if  you  will  let  my  note  stand  until  next 
harvest,  I  will  then  give  you  an  opportunity 
to  put  tbe  machine  In  order;  and,  if  yon  can 
then  make  tbe  machine  do  good  and  satis- 
factory work,  I  will  then  pay  you  the  note; 
otlierwise,  you  return  the  note  to  me,  and 
two  hundred  dollars  for  my  old  nMcblna.  B. 
U.  Snedlgnr." 

"August  8.  1892.  Mr.  R.  R.  Snedigar:  We 
accept  your  propoeitlMi  of  Aogust  6,  of  vi^di 
the  atwve  Is  a  copy.  Yours  nspeetfully,  Hoo- 
ser,  Haines  &  Knight" 

Flalntifrs  thereupon  rested  their  case,  and 
defendant  moved  the  Court  to  grant  a  non- 
fiuit,  upon  the  ground  that  under  the  new 
.igreement  it  was  provided  that  "the  plalo- 
tiffs  must  make  the  machine  do  good  and  sat- 
isfactory work,  and  there  has  been  no  evi- 
dence Introduced  going  to  show  that  the 
machine  did  do  good  and  satisfactory  wortc, 
or  that  any  effort  was  made  to  make  it  do 
good,  satisfactory  work."  The  motion  was 
granted  and  Judgment  of  Dousuit  entered. 


The  action  of  the  coart  Is  aAmltflng  the 

evidence  objected  to,  and  In  granting  tbs  non- 
suit, wed  excepted  to,  and  tbe  rsUngs  ther^, 
on  are  usigned  as  wror.  W«  think  the  eoort 
erred  In  Its  rulings.  The  defense  set  up  by 
defendant  Involved  the  plea  of  an  wtlrely 
new  and  dlatlnct  contract,  made  subsequent 
to  the  contract  upon  which  the  action  was 
based.  It  was  a  plea  by  way  of  confessloir 
and  avoidance,  Invoivlng  new  matter  to  be 
proven  by  the  defendant  Its  auctions  are, 
uvider  our  Code,  to  be  treated  as  though  de- 
nied. The  entire  answer  Is  made  up  of  af- 
firmative matter.  Whatever  was  necessary 
to  be  alleged  therein  dev<rfved  upon  tbe  de- 
fendant to  prove.  But  be  could  not,  by  any 
recop;nlzed  rule  of  procedure,  offer  such  proofs 
until  plaintiffs  had  made  their  case,  and  sub- 
mitted It  to  the  conrt  Plaintiffs  called  one 
of  their  number  as  a  witness.  He  tesified 
to  BO  single  thing  that  was  not  admitted  by 
the  pleadings,  bat  be  was  a  witness,  and  as 
such  defendant  was  entitled  to  cross-exam- 
ine him.  The  limit  placed  upon  cross-exam- 
ination is  so  largely  within  tbe  discretion  of 
the  trial  conrt  that  its  action  in  allowing  a 
wide  rat^  to  questions  upon  eross-examlna- 
tlon  will  only  be  reversed  In  extreme  cases. 
Tbe  court  might  in  Its  dlscretioD,  as  Is  often 
done,  p^mlt  tbe  defendant  to  prove  by  plain- 
tiffs* witness,  when  on  the  stand,  the  due 
execution  of  hn  agreement  important  to  his 
defense.  This  course,  treated  aa  a  mere  mat- 
ter of  convenience,  was  not  open  to  serious 
objection.  To  permit  this  agreement  to  be 
then  admitted  In  evidence  was,  however, 
qnlte  a  different  matter.  It  was  in  effect  to 
Inject  into  tbe  case  of  the  plaintiffs  a  portion 
of  the  defense,  and  was  subversive  at  known 
and  fixed  rules  of  procedure,  and  violative  of 
the  whole  theory  upon  which  those  rules  are 
founded.  The  proof  of  the  execution  of  the 
written  agreement  of  August  6,  1802,  was  not 
proper  In  cross-examination,  and  Its  admis- 
sion in  evidence  was  error.  Greenleaf,  in  his 
work  on  Evidence  (volume  1.  S  -147),  after  dis- 
cussing the  difficulty  of  laying  down  a  pre- 
cise rule  in  reference  to  the  limit  to  be  placed 
upon  crosB-examlnatlon,  adds:  "A  party, 
however,  who  has  not  opened  hht  own  case, 
will  not  be  allowed  to  Introduce  It  to  the  Jury 
by  cross-entmiolng  the  witnesses  of  the  ad- 
verse party,  though,  after  opening  It,  be  may 
recall  them  for  that  purpose." 

2.  If  we  treat  the  agreement  as  property 
In  evidence,  defendant  was  not  entitled  to  a 
nwisult  The  note  In  suit  was  overdue,  and 
upon  Its  face  constituted  a  cause  of  action. 
To  defeat  plalntllb'  apparent  right  to  recov- 
er, defendant  avers  that  the  parties  have 
agreed  to  two  things:  (1)  To  postiwne  pay- 
ment until  the  next  harvest;  (2)  that  defend- 
ant should  give  the  plaintiffs  an  opportunity 
to  put  the  machine  In  order,  and  that  they 
should  do  so  before  the  note  was  payable. 
To  sustain  these  propositions,  defendant  was 
bonnd  to  prove  one  of  two  things:  (1)  That 
the  next  harvest  had  not  arrived;  or  tha^ 
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If  It  bad  ftrrlTed  and  passed,  be  had  given 
pUUnttffs  an  opportnnity  to  put  the  machine 
In  order,  and  that  the?  had  faOed  to  do  sa 
There  was  no  proot  whatever  upon  elthw 
of  these  propoaltlons.  It  la  admitted,  In- 
fa%ntlall7  at  least,  that  the  next  harvest  had 
passed.  This  actlwi  was  commenced  July  11, 
1883,  and  this  court  will  take  Judicial  notice 
that  In  San  Joaquin  county  the  time  for  har- 
vesting of  small  grain  has  arrived  on  the 
11th  of  July.  Mabon^  v.  Aorrecochea,  61 
CaL  429.  Wltbont  some  proof  sustaining  oner 
or  the  other  of  these  propositions,  defendant 
was  not  entitled  to  a  Judgment 

The  Judgment  appealed  from  sboiild  be  re- 
versed, and  cause  remanded  for  a  new  triaL 

We  concur:  HAYNEB»  0.;  BBLOHBB,  a 

PER  CUBIAH.  For  the  reasons  given  In 
the  forgoing  (vlnlon,  tbe  Judgment  appealed 
from  is  reversed*  and  cause  remanded  for  a 
new  trlaL 


TERRY  T.  SUPERIOR  COURT  OF  SAN 
DIEGO  COUNTY.    (L.  A.  127.) 
(Supreme  Oonrt  of  California.    Nov.  14,  1885.) 

APPBAL  nmi  Jdstiob*8  Gockt— ADvaasa  Pab- 
TIE8— Who  Akb. 

1.  On  appeal  from  a  judgment  of  a  Jostice 
of  the  peace  by  defendants  against  whom  the  judg- 
'nient  was  rendered,  other  defendants  jointly  lia- 
jble,  but  not  served,  are  not  adverse  parties,  on 
I  whom  the  notice  of  appeal  must  be  aerved. 

2.  In  an  action  ut  a  Jnatice'a  court  against 
married  women  on  an  npress  contract  alteged 
to  have  been  made  hy  them,  their  hosbands  were 
properly  joined,  under  Code  Civ.  Proc.  S  370, 
,bat  judgment  was  rendered  against  the  wives 
only.  Held  that,  on  appeal  by  the  wives,  the 
husbands  were  noi  advene  parties,  on  whom  the 
notice  of  appeal  most  be  served. 

In  bank. 

Application  bjr  George  W.  Tarj  ttx  a  writ 
of  prohibition  to  restrain  tbe  Buperlfnr  court  of 
San  Diego  county  from  bearing  an  appeal  from 
a  justice's  court  of  San  Diego  towndiip.  Writ 

denied. 

Altken  &  Smith,  for  petitioner.  A.  a 
Mouser,  for  respondent. 

PER  CURIAM.  This  Is  an  application  for 
a  writ  of  prohibition  to  restrain  the  superior 
court  of  San  Diego  county  from  hearing  an 
appeal  from  the  justice's  court  of  San  Diego 
township.  An  action  was  brought  In  the 
Justice's  court  of  San  Diego  township  by 
George  W.  Terry,  petitioner  herein,  as  plain- 
tiff, against  W.  H.  Dinwiddle  and  Harriet  U. 
Dinwiddle,  his  wife,  Robert  Daly  and  Re- 
becca A.  Daly,  Ills  wife,  Visa  J.  Cline,  Charles 
Morris  and  Josephine  Morris,  bis  wife.  No 
service  of  summons  was  had  upon  the  de- 
fendants Morris  and  Cline,  nor  did  they  ap- 
pear. The  Dinwiddies  and  Dalys  were  serv- 
ed with  summons,  and  answered.  Tbe  ac- 
tion was  upon  a  claim  of  Johnson  &  Co., 
undertakers,  assigned  to  plaintiff,  and  was 


for  aervloes  rend^^d  by  said  nndwtaken 
In  the  burial  of  O.  Breedlove,  father  of  the 
women  defendants  and  of  C  W.  Breedlove, 
their  brother,  at  their  Instance  and  request. 
Their  husbands  were  Joined  as  parties  defend- 
ant tmder  the  provlsioDS  <tf  Hie  Oode.  Tlie 
Judgment  given  In  the  Justice's  court  vnis 
in  favor  of  plaintiff,  ag^nat  defemdanta  Har- 
riet M.  Dinwiddle  and  Rebecca  A.  Daly.  No 
Judgment  In  terma  was  asked  or  given 
against  their  husbands,  or  dtfaer  of  them. 
From  this  Judgment  the  defendants  Harriet 
M.  Dinwiddle  and  Rebecca  A.  Daly  gave  no- 
tice of  appeal  to  the  superior  court  The 
cause  being  transferred  to  that  forum,  a 
motion  was  there  made  by  plaintiff  (petition- 
er herein)  to  dismiss  the  appeal  upon  tbe 
ground  that  tbe  superior  court  had  no  Jozto- 
dlction  to  entertain  the  same,  for  that  tbe 
notice  of  appeal  had  not  been  served  upon 
defendants  W.  H.  Dinwiddle,  Robert  Daly. 
Charles  and  Josephine  Morris,  and  Visa  J. 
Ollne.  The  motion  was  decided  adversely 
to  plaintiff,  and  the  court  retaining  said  ap- 
peal, this  writ  Is  sought  to  restrain  it  from 
proceeding  further  In  the  matter. 

The  superior  court.  In  passing  upon  the 
motion,  was  not  called  upon  to  decide  any 
controverted  question  of  fact  Tbe  undis- 
puted facts  were  that  plaintiff  was  served 
with  notice  of  appeal,  and  that  the  defend- 
ants Morris,  Cllne,  W.  H.  Dinwiddle,  and 
Robert  Daly  were  not  The  duty  devolving 
upon  tbe  court  was  to  determine  from  the 
record  upon  appeal  whether  tbe  defendants 
not  served,  or  any  of  them,  were  adverse 
parties  to  the  appellants.  Hariwr  v.  Hil- 
dretb,  99  CaL  286,  33  Pac.  1103.  The  deci- 
sion of  tbe  court  upon  the  motion,  by  which 
ruling  it  retained  the  appeal,  was  not  er- 
roneous. Adverse  parties  are  those  who  by 
the  record  appear  to  be  interested  In  tbe 
judgment  so  that  they  will  be  affected  by 
its  reversal  or  modification.  So  far  as  con- 
cerns the  defendants  Morris  and  Cline,  not 
having  been  served  with  summons  and  not 
baring  appeared,  tbey  are  not  parties  liti- 
gant to  the  Judgment  and  are  nether  friend- 
ly nor  adverse  upon  appeal.  It  was  not  In- 
cumbent that  they  should  be  served.  Hinkel 
V.  Donobue,  88  Oal.  588,  20  Pac  S74;  Bank 
V.  Rosenthal,  90  CaL  42,  81  Pae.  849,  and 
83  Pac.  7S2. 

As  to  the  husbands  of  appellants,  their  sta- 
tus in  the  controversy  Is  to  be  determined,  an 
has  been  said,  by  reference  to  tbe  record. 
By  this  It  appears  that  the  action  was  upon 
an  express  contract  alleged  to  have  been 
made,  not  by  them,  but  by  their  wives,  a 
Judgment  ui>on  which  would  bind  only  the 
wives  and  their  separate  property.  If,  as 
was  claimed  upon  argument  the  action  was 
prosecuted  to  enforce,  not  a  voluntary  agret*- 
ment,  but  a  statutory  obligation  against  the 
wives,  under  section  292  of  tbe  Penal  Code, 
a  Judgment  for  which  could  be  enforced 
against  tbe  community  property,  it  need 
only  be  said  that,  however  liberal  the  ntics 
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of  pleading  maj  be  in  a  Justice's  court,  nev- 
ertbeless  a  cause  of  action  must  there  be 
stated,  and  It  mnst  be  the  cause  of  action  re- 
lied on,  for  Id  that  as  in  every  court  the  al- 
leKata  and  probata  must  correspond,  and 
the  jud^ent  must  be  upon  the  demand,  and 
within  the  pleadings.  Plaintiff  charged  up- 
on no  statutory  obligation.  There  !s  an  en- 
tire absence  of  averment  necessary  to  such 
charge.  But  he  did  sne  in  assumpsit,  aver- 
Ting  the  performance  of  services  at  the  spe- 
cial Instance  and  request  of  the  defendant 
wives.  Under  such  a  complaint  the  hus- 
bands in  the  original  action  became  proper 
and  necessary  parties  defendant.  Not,  how- 
ever, to  the  end  that  they  or  their  property 
should  be  bound  by  the  Judgment,  but  solely 
ttiat  they  might  be  able  to  aid  their  wives 
In  their  defense.  The  present  Qt&ity  of  the 
statute  In  this  progressive  day  may  be  open 
to  qaestloD,  but,  however  this  may  be,  It 
was  passed  at  a  time  when  the  lawmakers, 
perhaps  with  mistaken  clilvalry,  believed 
that  a  wife  brought  into  litigation  might  be 
the  better  for  the  comfort,  protection  and 
support  of  her  husband's  authorised  pres- 
ence, and  In  any  event  determined  to  secure 
it  to  her.  Nor  was  the  Judgment  of  the  jus- 
tice's court,  in  terms,  against  the  husbands* 
or  the  community  property.  In  contempla- 
tion of  the  pleadings  it  was  a  Judgment 
whose  satisfaction  could  be  had  from  the 
separate  property  of  the  wives  alone.  Un- 
der such  a  condition  of  the  record  it  Is  im- 
possible  to  regard  the  husbands  as  parties 
adverse  to  their  wives  upon  this  appeal. 
Their  Interest  in  the  Judgment  and  (n  Its 
reversal  or  modification  Is  identical  in  kind 
and  character  with  the  wives*  Interest.  They 
are  in  court.  In  contem[datlon  of  law  as 
well  as  in  fact,  to  assist  their  wives,  and 
not  to  opi>ose  them,  and  In  this  appeal  they 
occupy  no  position  adverse  or  hostile  to 
them.  It  was  therefore  not  necessary  that 
the  husbands  should  have  been  served  with 
notice  of  appeal,  as  "adverse  parties,"  and 
this  Is  all  the  superior  court  was  called  upon 
to  decide  in  passing  upon  the  motion  to 
dismiss.  By  the  appeal  of  the  wives,  as 
taken,  that  court  obtained  Jurisdiction  of  the 
action.  If,  upon  trial,  it  should  believe  it 
proper  that  the  husbands  should  again  be 
called  in,  nnder  section  370  of  the  Oode  of 
Civil  Procedure,  It  would,  on  proper  show- 
ing, make  an  appropriate  order  to  that  ef- 
fect But  the  necessity  for  such  action  Is 
not  here  under  consideration.  The  applica- 
tion for  a  writ  ct  prohibition  is  denied. 

SMITH  v.  HAZARD.   <No.  19,587.)' 
(Sapreme  Court  of  OaUfornla.   Nov.  23,  1895.) 
Btkebt  iMPBOVBiiBnTa  — pROTBtT— Nnnea— Acv 

CSFTAXOB  BT  BCFEBUfTBRDBHT  OT  StBBBTB 

— HAit)i]:.>8e  Error. 
1.  Act  16Se.  as  amended  by  Acts  1881,  n. 
196.  known  as  the  "Street  Improvement  AcC 
by  section  2  mthorlaca  th»t  city  conncll  to  order 

1  Bttasazlng  denied. 

SO 


tbe  improvement  of  *^he  whole  or  any  portion, 
either  in  lengtli  or  width  of  streets."  Sectkm  S 
provides  that,  where  the  Improvemeut  Is  for 
one  block  or  more,  the  written  objection,  duly 
filed,  of  the  owners  of  a  majority  of  the  frontage 
of  propertr  abutting  on  the  proposed  Improve- 
ment, Bhall  be  a  barfor  six  moatha  to  any  work, 
unless  the  owners  of  one-half  of  the  frontage 
subsequently  petition  that  it  be  done,  except 
where  the  proposed  improvement  is  of  not  more 
than  two  blocks  located  between  or  at  the  end  of 
Improved  portions  of  streets.  Held,  that  two  ad- 
joining  blocks  of  unimproved  street  located  be- 
tween improved  portions  may  be  improved  under 
separate  proceedings  and  contracts,  notwithstand- 
ing R  protest. 

2.  Error  In  the  exclusion  of  evidence  is  harm- 
less where  a  diflFerent  construction  of  a  statute 
adopted  on  appeal  renders  ttte  evidence  Immate- 
rlai. 

3.  The  r«nedy  for  the  acceptance  of  work 
by  the  superintendent  of  streets  of  a  city  before 
it  is  completed  is  b;  appeal  to  the  city  council. 

4.  Where  notice  of  a  street  improvement  Is 
required  to  be  pablished  "by  two  insertions  In 
one  or  more  daily"  newspapers,  a  notice  pablished 
in  a  daily  paper  on  Saturday  and  Suaoay  con- 
secutively  Is  snffldent 

OommlsslonerB*  dedsloiL  Department  2. 
Appeal  from  aupertor  comt,  Santa  Barban 
county;  Oope,  Judg& 

Action  by  Barclay  Haaard  against  Otiuiea 
L.  Smith  to  recover  a  street  aBseasment. 
From  a  Judgment  for  plaintiff,  defendant  ap* 
peals.  Reversed. 

W.  8.  Day  and  Joseph  J.  Perkins,  for  ap- 
pellanL    Richard  &  Carrier,  for  respondent. 

YANGLISr,  a  This  Is  an  action  to  re- 
cover a  street  assessment  of  $218.46  for  work 
done  by  plaintiff  on  Mlcheltorena  street,  In 
the  city  of  Santa  Barbara,  under  contract 
with  the  superintendent  of  streets.  On  June 
13,  1893,  the  city  council,  by  resolution,  de- 
clared Its  Intention  "to  grade,  curb,  and  gut- 
ter" said  street  "from  the  northeasterly  line 
of  Ghapala  street  to  the  northeasterly  line  of 
De  La  Vina  street,"  a  distance  of  one  block, 
and  duty  posted  and  published  said  resolu- 
tion. Thereafter,  on  July  1,  1893,  the  own- 
ers of  a  majority  of  the  frontage  on  the  pro- 
posed Improvement  In  due  form  protested 
against  said  Improvement;  but  the  city  coun- 
cil disregarded  their  protest,  and  without 
delay  proceeded  In  the  matter  as  If  no  objec- 
tion or  protest  had  l>een  made.  The  court 
below  ruled  that  the  protest  was  a  bar  to 
further  proceedings  for  six  months,  and  that 
all  subsequent  proceedings.  Including  the  as- 
sessment, were  therefore  void.  Whether  or 
not  this  ruling  was  correct  Is  the  principal 
question  discussed  by  counsel  on  this  appeal. 
The  appellant  contends  that  It  was  error. 

The  block  Improved  was  one  of  two  ad- 
joining ungraded  blocks  Intervening  be- 
tween and  bounded  at  each  end  by  graded 
blocks;  and  It  is  not  dented  that  the  councU 
had  power  to  Improve  the  two  ungraded 
blodcs  thus  situated,  notwithstanding  the 
protest,  but  respondent  contends  that  the 
whole  Intervening  unimproved  space  of  two 
blocks  must  have  been  Improved  under  one 
resolution  of  Intention  and  one  contract,  and 
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that  the  council  was  not  ftuthorlzed  to  Im- 
prove each  of  the  two  interrenlng  blocks  un- 
der a  distinct  resolution  of  Intention  or  a 
distinct  contract,  in  disregard  of  a  protest 
by  the  ownera  of  a  majority  of  the  frontage, 
even  though  each  of  the  intervening  blocks 
was  being  so  Improved  at  the  same  time.  I 
thluk,  however,  that  this  Is  a  misconstruc- 
tion of  the  street  law.  Section  2  of  the 
street  Improvement  act  of  1885,  as  amended 
In  1891  (page  19G),  confers  upon  the  city 
council  general  authority  "to  order  the  whole 
or  any  portion,  either  in  length  or  width  of 
streets,"  to  be  improved,  etc.  Bot  section 
3  of  the  same  act  limits  this  general  author- 
ity as  follows:  "Tbe  owners  of  a  majority 
of  the  frontage  of  property  fronting  on  said 
proposed  work  or  improvement,  where  the 
same  is  for  one  block  or  more,  may  make  a 
written  objection  to  tbe  same  within  ten 
days  after  the  expiration  of  the  time  of  the 
publication  and  posting  of  said  notice,  which 
objection  shall  be  delivered  to  the  clerk  of 
the  city  council,  •  •  •  and  such  objec- 
tions so  delivered  and  Indorsed  shall  l>e  a 
bar  for  six  months  to  any  further  proceed- 
ings In  relation  to  the  doing  of  said  work,  or 
making  said  Improvement,  unless  the  own- 
ers of  one-half  or  more  of  the  frontage,  as 
aforesaid,  shall  meanwhile  petition  for  the 
same  to  be  done."  Further  on  In  the  same 
secrtlon  an  exception  to  tbe  above  limitation 
Is  expressed  as  follows:  "And  when  not 
more  than  two  blocks,  including  street  cross- 
iugSi,  remain  ungraded  to  the  official  grades 
or  otherwise  unimproved,  in  whole  or  in 
part,  and  &  block  or  more  on  each  side  upon 
said  street  has  been  so  graded  or  otherwise 
Improved*  or  when  not  more  than  two  blocks 
at  the  end  of  a  street  remain  so  ungraded  or 
otherwise  unimproved,  said  city  council  may 
order  any  of  the  work  mentioned  In  this  act 
to  be  done  upon  said  Intervening'  ungraded 
or  unimproved  part  of  said  street;  or  at  the 
end  of  a  street;  and  said  woi^  upon  said  in- 
tervening part  or  end  ot  a  street  shall  not  be 
stayed  or  prevented  by  any  written  or  other 
objection,  unless  such  coontdl  shall  deem 
proper."  The  facts  of  the  case  at  bar  bring 
It  clearly  within  this  exception,  and  exclude 
It  from  the  above  limitation  upon  the  power 
of  the  council;  and  therefore  the  authority 
of  the  city  council  to  Improve  the  street 
through  said  two  intervening  blocks  must 
be  that  conferred  by  section  2  of  tbe  act, 
namely,  "to  order  the  whole  or  any  por^ 
tlon"  thereof  to  be  graded  or  otherwise  im- 
proved, regardless  of  objections  by  owners 
of  lota  fronting  on  tbe  Improvement.  The 
plaintiff  pleaded  and  offered  to  prove  that 
both  intervening  blocks  were  being  Improved 
at  the  same  time,  though  under  distinct  pro- 
ceedings and  contracts,  and  that  tbe  im- 
provement of  both  had  been  completed;  but 
tbe  court  rejected  all  proflTered  evidence  of 
this  character,  to  which  plaintiff  excepted, 
and  contends  here  that  the  exclusion  of  such 
evidence  was  error.   But,  U  the  views  above 


expressed  are  correct,  tbe  proffered  evidence 
was  immaterial,  and  its  rijeetlon  harmless. 

Counsel  for  respondent  contends  that  the 
superintondeot  accepted  the  work  .b^oro  It 
was  completed,  accordiuc  t»  contract,  claim- 
ing th&t  there  was  a  narrow  strip,  of  on 
average  width  of  six  lucheB,  on  which  stood 
a  fence  In  front  of  one  of  the  lota,  ungraded 
at  the  time  wodc  was  accepted,  though  It 
was  afterwards  gmded  by  the  owner  of  the 
lot.  The  only  lenwfty  for  this  attenuated  de- 
fect ma  to  be  had  1^  an  appeal  to  the 
city  connclL  Jennings  v.  Le  Breton,  80  CaL 
6,  21  Pae.  1127. 

Section  3  of  the  act  reqoiree  tite  resolu- 
tion of  Intention  to  make  the  improvement 
to  be  "puUJttbed  by  two  inaertions  in  one 
or  mere  daily,  semi-weekly  or  weekly  news' 
papers  pubUsdwd  and  circulated  in  said 
city,"  etc.  The  resoluHtm  la  this  case  was 
inserted  on  two  consecutive  days—Saturday 
and  Simday-»ln  a  daily  newspaper  publisbed 
and  circulated  In  said  dty  of  Santa  Barltitra. 
It  la  contended  by  respowlent  that  the  imt>< 
Ucatlon  was  insuffleleDt,  because  the  lust 
insertion  was  on  Sonday.  The  puMtcniioa 
was  a  literal  coavllance  with  the  stiitute. — 
"two  Insertions  In  a  daily  newi^per."  Sun- 
days not  excepted.— a.  sMies  of  acts,  an<l  not 
a  publication  for  a  specified  period.  1  thiak 
the  pabUcatlon  was  sufficient  (Boclet.v  v. 
Thompson,  82  CaL  347-351),  and  tiiat  tbe  Judg- 
naxt  sboidd  be  reversed*  and  tke  cause  re- 
manded for  a  new  trtaL 

We  concur:  BBLOHBB,  C;  SBABLS.  GL 

PBB  OUBIAH.  For  tbe  reasons  given  In 
One  forecolns  (pinion,  the  Judgment  is  re- 
versed, and  tbe  cause  rmanded  for  a  new 
tdaL 


McGRATH  V.  OAKBOLL  et  al.    (No.  15.fi97.) 

(Supreme  Court  of  Califoruia.    Nov.  14.  18»3.) 

Claims  Aaasev  EsvATsa  or  DcosDiitTfl— Prcbek- 
TATioK  roR  Allowakcb— Statots  of  Limita- 
tion—TacBTs— Tragi  so  Specific  Fond. 

1.  Plaintiff  presented  a  demand  aj^ainst  the 
Mtate  of  decedent,  which,  oa  its  face,  was  a 
claim  for  money  lent,  tbe  items  thereof  beioK 
barred  limitations.  On  tbe  rcJectioB  of  sueb 
claim,  plaintiff  sued  die  executory  ^lu-giipg  that 
tbe  moneys  were  received  and  had  by  deceased 
is  trust  for  plaintiff;  but  the  terms  of  the  alleiced 
trust  were  not  disdoeed,  and  defendasts  pleaded 
the  statute  of  limitatioas.  Beld,  that  such  pl«a 
was  good. 

2.  One  vrho  daims  to  be  a  benefidary  of 
funds  received  by  a  decedent  as  trnstee  must  pre- 
sent bis  demand  against  tbe  estate  for  aIlo^\'- 
anc^  like  other  claims,  ontesfl  the  ideotiaal  trust 
property,  or  its  [wodact  la  a  new  form,  can  be 
traced  into  the  possession  of  the  posonal  rep- 
reseutatiTei. 

5.  Snd)  daho,  tboogh  presented  as  a  simplo 
money  demand,  li  atill  based  on  the  trust,  anil 
depends  for  Its  vslidity  oa  the  legality  and  sulH- 
dency  of  tbe  trust 

4.  Where  tbe  benefidary  of  a  fond  receire^ 
by  a  decedent  as  trusteu  is  oUiged  to  present  hia 
daim  for  allowance,  becansa  unaUe  to  tram  tbe 
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spedlle  trwt  propertr  Into  the  poMwrion  of  tiie 
TepreaeniatiTei,  uie  irtatate  of  IfmitatiiiiM,  In  the 
absence  <rf  a  repudiation  of  Ifie  trust  by  deceased 
In  his  Ilfethne,  bei^oa  to  ron  from  the  time  of 
the  find  pahKcation  of  the  notlae  to  credltorB. 

6.  Tinder  Coda  GiT.  Proc.  M  1488, 1500,  pro- 
Tidbiff  that  no  action  can  be  brought  on  a  daim 
against  s  decedoifa  eatete  onleaa  first  presented 
for  aUowanc^  one  cannot  praacBt  a  simple- mon- 
ey dcnundf  siod  then  nudntafa  an  aotioii  m  tiw 
bauAdazj  of  an.  expreM  txiiat. 

In  bank,  Anieol  fieom  snpeeior  ooait,  diy 
and  comaty  ofl  Bnn  Fnuadnoo;  John.  Hunt, 
Jndgft. 

Ai!tktn  by  Jamen  (X  McQmtb  against 
GeoKxe  li.  OanoU  and  othem,  encuton  of 
the  eatat*  c€  B,  T.  OuioU,  daoflaaed.  From 
a  Jod^ment  for  defendanifl,  p**^"*  appeals. 

Affirmedi 

Tonng  A  Powen,  ft>r  appellant  Hnxw^ 
ft  McEnerney,  for  respondenta. 

T.  Appeal  ftom  tha  ^idff- 
meut,  taben  within  60  day*  fkom  Its  rmdl'^ 
tton.  The  evidence  is  brought  ap  for  re- 
view by  bill  of  exceptions.  Plaintiff  pre- 
sented his  claim  to  the  executors  of  the  es- 
tate of  B>  T.  Carroll,  deceased^  wUcb  claim 
was  m  form  as  follows: 

The  nnderaigned,  creditor  of  the  estate  of  R. 
T.  Carroll,  deceased,  presents  his  claim  against 
the  estate,  of  said  deoaaaed,  with:  the  neeceaaiy 
TondiBisi,  for  approTal.  aa.  foUowa,  t»  wit: 

EMata  of  R.  T.  Ctaxrell,  Deeeaaed,  to  James  O. 
itoGnlhi  Dr. 
rnie  following  are  the  partlcidsxB  of  ssM  cred- 
ttoc's  claim: 

San  Ftandflco,  March  20,  189L 
Batata  of  B.  T.  GanoU,  Deoaaaed.  to  Jamas  O. 
MflOxath. 

1679. 

DsSk  1&  Br  ckeA  f 1,000  00 

Ists^  frosD  date  at  7  per 
cent  per  aanom,  11  yeaas 
and flOdays   187  2S 

laa. 

Hay  17.  By  cash   000  00 

Interest  from  date  at  7  par 
cent  per  annum,  0  yean 
and  9M  days   412  08 

18B2L 

Bmt  19.  To  amount  of  Jndnnent  re- 
orived  la  snit  afcGraUi 
Bt  Lawrenoa  Khilog 

oo.    eoooo 

Interest  from  date  at  7  per 
cent  pir  aanna,  8  years 
and  isfdsys   806  8S 

«8,767  07 

18SA.  Gr. 
Jvly  18.  Fees  to  attorney 

etc   »  80  60 

•isea 

Jb&  11.  Judgment  In  Cow- 

per  78.  McGrath..  HOO  00 
Interest  from  date 
at  7  per  ceotper 
annnm  from  data 
to  March  11, 
1S81    06  00 

1800. 

Daa.  28.  Feea  to  att<«i^» 

•tab  SO  00 
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laia  dalm  was  rejected,  and  In  due  time  - 
tiurea/ter  the  claimant  commeaeed  this  ac- 
tion. By  his  complaint  he  set  nj^  that  the  - 
moneys  were  recelrsd  and  held  by  deceased 
"hi!  tmat  tar  tha  nse  and  braefit  of  plaAnOff." 
The  nature  and  tanns  of  the  trnst  are  not 
bowerer;  dladosed.  The  defendants,  by  de* 
morrcT,.  and  by  answer,  pleaded  tbe  statute  - 
of  llmitaittous.  When  the  erldenca  had  been 
raoelTed,  the  court  Instructed  the  jury  to 
render  a  verdict  for  defendants,  wbioh  it 
did,  and  Judgment  was  entered  aecwdingly; 
In  BO  doinsr  the  court  said:  "Of  ccnrssi  If 
the  property  was  recelTod  In  trust  then  the-- 
Btalute  never  mns  as  Umg  am  tbe  trust  ex- 
ists and  the  relatloa  continues;  and  It  would 
not  mn  until  some  repodlation  of  thS'  trust 
made-  by  the  trustee  w«b  brenght  home  to  - 
the  knowledge  of  the  trustor.  Iteatsd  as  a 
slmpie  money  demand,  It  wmld  dearly-  be 
barred  on  Its  face,  Inasmnch  as  the  party 
did  not  commeoce  a  suit  whUe  Carroll  was 
alive,  but  untU  after  he  died.  In  the  case 
of  Lathrop  v.  Bampton— treattng  this  as  an 
action  in  trust  and  assnmins  that  a  tmat 
was  created,  and  if  the  jury  beUeve  the- 
evidence  of  that  witness  that  a  trust  was 
created,  nevertheless,  tlie  testhooony  of  Mrs. 
Carroll  that  this  property  has  not  come  to 
her  or  been  received  by  her  is  a  &flure  to 
follow  It  np  and  Identify  It  under  the  rule 
laid  down  In  Lathrop  v.  Bampbon,  31  Cat 
24,  which  saya:  The  Identity  of  a  trust 
fnnd  CfHiBlBtlng  of  money  may  be  preserved 
BO  long  as  It  can  be  followed  and  distm- 
guisfaed  from  all  ether  funds.'  If  there  was 
any  trust  fund  here,  It  consisted  of  money. 
The  decision  farther  says:  'Not  by  Identify- 
ing the  Individual  pieces  or  coins,  but  by 
showing  a  separate  and  independent  fund  or 
value;  readily  dlstlnsutsbable  from  all  other 
funds.'  Thai  has  not  been  done.  You  sued 
to  entocce  a  trust  Yon  have  presented  a 
desuuid  and  claim  against  tbe  estate,  and 
that  makes  yonr  oauaa  of  action.  Yon  have 
saed  to  enforce  a  trust  In  rdatlon  to  m<mey, 
and  yon.  have  not  foUowed  the  trust  fond 
latD  tiM-  hands  al  the  defendants,  nor  Its 
pcooceds,  and  [decs  It  solely  I^>on  that 
ground-."  ThS'  Judgment  of  a  trial  court  does 
not  depend,  for  its  sufltelency  upon  the  rea- 
Bonins  by  which  It  ts  reaehed.  The  opinion 
oC  the  jBdco  may  be  erroneous,  while  the- 
conotaistoa  ardred  at  and  giv&i  expression- 
In  the  Judgment  may  be  Jnst  and  sound.  So 
hare  the  groand  upon  which  thO'Coiart  rested 
Its  decision  is  Immaterial  If  the  conclusltHi 
reached  was  the  only  on&  Juattflable.  More- 
over, the  language  of  tbe  Judge  indicates  an 
appreciation  of  the  situation  of  the  parties, 
and  we  are  inclined  to  beUeve  that  It  fails 
to  give  a  full  eqrarition  of  the  prtnciplea  In- 
volved, not  from  oversight  but  becanse  of 
the  lack  of  opportunity  for  careful  prepara- 
tion and  pree^tatlon  wtalch  must  always 
embarrass  a  Judge  In  the  awlft  progress  of  a 
trifU.  Lathrop  v.  Bampton,  31  Cal.  17.  holds 
that  equtty  will  enforoe  a  tmst  against  the 
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personal  representatives  of  a  deceased  tms- 
tee,  and  withoni  the  presentation  of  a  claim 
iit;ainst  the  estate,  when  the  Identical  trust 
property,  or  Its  product  In  a  new  form,  can 
be  traced  Into  the  estate,  and  so  into  the 
possession  of  the  representatlTOS.  Bnt  a 
l>eneflclar7  who  is  unable  to  do  this  must 
rely  on  the  personal  liability  of  the  trustee, 
and  so  relying  has  only  a  claim  against  the 
estate  which  must  be  duly  presented  for  al- 
lowance. Bnt  such  a  claim  Is  still  based 
upon  the  trust,  whatever  that  may  have 
been.  It  has  its  origin  In  the  trust,  and  de- 
pends for  Its  validity  upon  the  legality  and 
sufficiency  of  the  trust.  The  fact  that  the 
beneficiary  Is  obliged  to  present  his  claim, 
and  look,  Uke  a  general  creditor,  to  the  as- 
sets of  the  estate  for  payment,  does  not  change 
the  nature  of  his  demand,  which  is  stIU  one  fw 
property  due  under  a  trust  accoontlng;  It 
merely  has  changed  his  remedy. 

In  an  express  trust  the  statute  of  limita- 
tions is  not  set  in  motion  against  the  ben- 
eficiary during  the  term  of  Its  existence, 
unless  the  trustee  has  in  some  unequiTOcal 
way,  with  notice  to  the  beneficiary,  repudiat- 
ed the  tntsL  If,  during  his  lifetime,  the 
trustee  has  not  done  this,  his  death  will 
not  be  held  to  be  such  a  repudiation.  The 
rights  of  the  beneficiary  remain  unaffected 
by  this  event.  His  remedies,  however,  will 
depend  upon  his  ability  to  trace  the  specific 
trust  property.  When,  as  here,  he  Is  obliged 
to  look  to  the  general  assets,  and  to  present 
his  claim.  In  the  absence  of  repudiation  the 
statute  of  limitations  is  set  In  motion  from 
the  time  of  the  first  publication  of  the  no- 
tice to  creditors.  No  action  can  be  brought 
1^  the  holder  of  such  a  claim  unless  It  be 
first  presented  (Code  Clv.  Proc.  iS  1493  and 
1500),  and  every  claim  must  sufficiently  In- 
dicate the  nature  and  amount  of  the  demand, 
to  enable  the  executor  and  judge  In  probate 
to  act  advisedly  upon  It  Henderson  t.  Ils- 
ley,  11  Smedee  &  M.  11.  As  no  holdw  of  a 
<!lnim  may  maintain  an  action  upon  it  onlsBS 
ft  has  first  been  presented,  It  follows  as  a 
necessary  sequence  that  the  only  action  the 
holder  may  maintain  is  one  founded  npon 
the  claim  presented.  Ltchtenberg  t.  Mc- 
Olynn,  105  GaL  4S,  88  Pac  64t  Id  this 
case  the  claim  presented  wbb  a  simple  de- 
mand tor  money  lent,  accompanied  a 
demand  tor  legal  interest,  with  which  such 
moneys  are  charged.  No  bint  or  snggestlon 
is  made  of  a  trust,  and  the  debts  set  out 
were  all  long  barred  by  the  statute  of  limita- 
tions. Upon  such  a  claim  the  executors  had 
no  discretion.  Their  plain  duty  was  to  re- 
ject it  as  they  did.  Code  Clv.  Proc.  fi  1499. 

In  the  complaint  for  the  first  time  there 
Is  a  plea  of  trust  (without  disclosure  of  its 
terms  even  then),  and  the  defendant  execu- 
tors are  compelled  to  meet  a  cause  of  action 
unsupported  by  the  claim  presakted.  and  a 
claim  founded  thereon  which  had  never  bera 
presented,  and  upon  which  they  bad  never 
been  called  to  pass.   Tliey  did  this  by  plead- 


ing the  statute  of  limitations,  which  was  a 
good  plea  directed  agalost  the  rejected  claim 
that  plaintiff  was  compelled  to  set  forth  in 
his  complaint  They  might  also  have  plead- 
ed the  variance  and  nonpresentation  in 
abatement,  but  under  the  clrcumstaaces  we 
are  of  the  opinion  that  the  point  is  suffi- 
ciently presented  by  the  plea  of  the  statute, 
and  this  seems  to  have  been  In  the  mind 
of  the  court  when  It  said:  "Treated  as  a 
simple  money  demand,  It  would  clearly  be 
barred  on  Its  face.  Inasmuch  as  the  [MUty  did 
not  commence  a  suit  while  Carroll  was  alive, 
but  until  after  his  death.  •  •  •  You  have 
presented  a  demand  and  claim  against  the 
estate,  and  that  makes  your  cause  of  ac- 
tion." For  the  foregoing  reasons,  the  Judg- 
ment i^pealed  from  Is  affirmed. 

We  concur:  BEATTY,  a  J.;  McFAR- 
LAND,  J.;  VAN  FLEBT.  JT.;  HABBISON, 
J.;  OABOUTTB,  X 


SISKIYOU  COUNTY  v.  GAMLICH.  (No. 
18.337.) 

(Supreme  Court  of  California.    Nov.  18^  1896.) 

COHDBMltATION  PBOCBRDINeS— DsOHIOir  Ot  SUPBK 
VIBOB8— Ck)Lt<ATBIUL  ATTACK— Adm  IBB  I BIUTT  OF 
EVIDBHOC — KbCITALB  in  PbTITIOK — BUKDBR  OF 

Fboop— Ahbndhbnt  or  Flbadiko — Dibcbetion 
OT  Trial  Codrt. 

1.  lo  laying  out  a  hlgfaw^  nnd^  Pol.  Code, 
IS  2681-2690,  the  board  of  Bop^viaora  exercises 
judicial  functions,  and  Its  ordw  approriQg  the 
report  of  the  vlewos  cannot  be  collaterally  at- 
tacked on  the  ground  that  It  was  made  <ni  hisof- 
fident  evidence. 

2.  In  an  action  to  condemn  a  right  of  yny 
for  a  public  rood  over  defendant's  land,  a  m^- 
b^  OX  the  board  of  supervtsors  identify  a 
petition  ofEered  In  evldoice  as  tilie  one  presented 
to  and  acted  on  br  the  board. 

3.  Id  an  action  to  coademn  a  light  of  way  for 
a  public  rmd,  a  petition  which  had  be«i  presented 
to  and  acted  on  by  the  board  of  snperrisors, 
in.  which  tiie  petitioQerB  state  that  "we  are,  eadi 
and  all,  freeholders"  of  the  road  district  "and 
taxable  therein  for  road  purposes,"  is  condusive 
as  to  those  facts. 

4.  In  an  action  to  condemn  a  right  of  way 
for  a  public  road,  it  Ib  only  necessair,  in  order  to 
make  out  a  prima  facie  case,  for  plamtiff  to  prove 
the  presratatiou  dO  the  board  of  sivervison  of  a 
regular  petition,  with  a  suflBdent  bond,  the  record 
of  the  board  showing  the  appdntment  of  view- 
era,  the  r^ort  of  the  viewers  and  its  approval, 
the  asBeBsmeut  of  damages  and  the  setting  apart 
out  of  the  proper  fund  of  the  mon^  awarded  de- 
fendant hu  refusal  for  10  days  to  accept  tbe 
same,  and  the  <»dv  to  commence  salt  for  cw- 
demnation. 

5.  Id  such  action  the  presumption  Is  In  favor 
of  the  regularity  of  the  board's  action,  and  the 
burdeu  is  od  defendant  to  show  affirmativdy  the 
contrary. 

6.  Id  a  proceeding  to  condemn  a  right  of  way 
for  a  public  road,  after  a  petition  to  the  board  of 
auperrlBors,  a  member  of  such  board  may  testily 
as  to  tb»  damhges  which  will  be  Bustainnl  de- 
fendant 

7.  An  application  by  defendant  daring  the 
trial  to  amend  his  answer  Is  addre«ed  to  the  dis- 
cretion of  the  trial  court  and  its  action  will  not 
be  disturbed  unless  it  aK»eai8  tbtt  defendant  was 
prejudiced  thereby. 
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Commissioners*  declfdon.  Department  2.  Ap- 
peal from  saperlor  court,  SlBkiyou  county;  J. 
S.  BAard,  Judge. 

Proceedings  by  the  county  of  Slsklyon 
against  Charles  Gamllch  to  condemn  a  right 
of  way  tor  a  public  road  over  defendant's 
land.  From  a  Judgment  of  condemnation, 
defendant  appeals.  Affirmed. 

Jas.  F.  Farmher.  for  appelant  Jaa.  F. 
Lodge  and  S.  S.  Taylor,  for  resptmdent 

BELCHER,  O.  This  Is  an  action  fftr  the 
condemnation  of  a  right  of  way  for  a  pub- 
lic highway  over  the  lands  of  defendant 
The  complaint  alleges  that  the  required  peti- 
tion In  writing  for  laying  ottt  a  new  road, 
signed  by  at  least  10  freeholders  of  the  road 
district  in  which  defendant's  lands  are  situ- 
ated, and  taxable  therein  for  road  purposes, 
was  presented  to  the  board  of  supervisors; 
that  tbe  necessary  accompanying  bond  was 
filed,  and  approved  by  the  board;  that  three 
Tiewera  were  appointed,  one  of  whom  was 
the  county  surveyor,  and  that  two  of  the 
viewers  proceeded  to  view,  survey,  and  lay 
out  said  proposed  road;  that  they  filed  their 
report,  showing  the  course,  termini,  length, 
width,  and  probable  cost  of  the  road,  with 
tbe  names  of  the  landowneni  who  did  not 
consent  and  tbe  amount  of  damages  claimed 
by  eacb,  and  recommended  Its  construction; 
that  defendant  would  be  damaged  by  tbe  lo- 
catlon  and  opening  of  the  route  so  establish- 
ed In  the  sum  of  $10,  as  reported  the 
viewers,  and  that  tbe  right  of  way  ovw  de- 
t^tdant's  lands  was  necessary  fOr  the  cre- 
ation of  said  highway;  that  tbe  board  ap- 
proved the  report,  bnt  defendant  refused  to 
accept  the  damages  awarded  him;  and  there- 
after an  order  was  regularly  made  and  en- 
tered by  the  board  directing  the  district  at- 
torney of  tbe  county  to  Institute  this  action. 
The  answer  denies  most  of  the  averments  of 
the  complaint,  and  then,  as  an  affirmative 
defense,  allies  that,  while  the  hearing  of 
the  petition  referred  to  In  plaintiff's  com- 
plaint was  pending,  a  petition  signed  by  10 
freeholders  residing  within  the  road  district, 
and  taxable  therein  for  road  purposes,  was 
filed  with  the  board  of  supervisors,  asking 
fOr  the  opening  np  of  a  road  over  a  different 
route  from  tbe  one  set  out  In  the  complaint; 
that  the  petition  was  accompanied  by  a  good 
and  sufficient  bond,  which  was  approved  by 
the  board  and  filed,  and  that  viewers  were 
thereupon  8pix>lnted  to  view  the  proiwscd 
route  and  report  thereon;  that  the  viewers 
tliereafter  reported  favorably  upon  said 
Tonte.  and  recommended  that  it  be  declared  a 
public  highway;  that  the  board  rejected  said 
report  and  refused  to  grant  the  prayer  of 
said  petition;  that  the  route  so  petitioned 
for  forms  a  more  direct  and  practicable 
route,  and  of  cheaper  construction,  than  that 
■et  out  In  the  complaint,  and  will  serve  all 
the  purposes  and  subserve  the  Interests  of 
the  general  public  much  better  than  the  othr 


er  one.  The  case  was  tried  by  the  court 
without  a  Jury,  and  Judgment  of  condemna- 
tion was  entered  as  prayed  tor  In  the  com- 
plaint, from  which  and  from  an  order  deny- 
ing a  new  trial  defendant  appeals. 

1.  At  the  commencement  of  the  trial  coun- 
sel for  plaintiff  moved  the  court  to  strike 
out  from  defendant's  answer  the  alleged  af- 
firmative defense  set  out  therein,  and  the 
motion  was  granted.  This  ruling  is  assigned 
as  error,  but  we  think  It  proper.  The  facts 
set  up  In  that  part  of  the  answer  stricken 
out  did  not  constitute  a  defense  to  the  ac- 
tion. It  was  for  the  board  of  supervisors  to 
determine  whether  a  new  road  was  neces- 
sary or  not,  and,  If  necessary,  over  what 
route  it  should  be  laid  out  and  constructed. 
Pol.  Code,  $8  26S1-2690.  In  laying  out  a  pub- 
lic road  the  board  of  supervisors  exercises 
judicial  functions,  and  its  order  approving 
the  report  of  the  viewers  cannot  be  collat- 
erally attacked  on  the  gronnd  that  it  was 
made  upon  Insufficient  evidence.  Damrell  v. 
San  Joaquin  Co.,  40  Cal.  154;  Humboldt  Co. 
V.  Dinsmore,  7S  Cal.  604,  17  Pac.  710;  Los 
Angeles  Co.  v.  San  Josfi  Land  ft  Water  Ca, 
96  Cal.  93,  30  Pac.  069. 

2.  Plaintiff  offered  In  evidence  the  petltlou 
presented  to  the  board  of  supervisors,  and 
defendant  objected  to  Its  reception  on  the 
ground  that  the  parties  who  signed  It  were 
not  shown  to  be  taxpayers  and  taxable  In 
the  road  district,  and  on  the  further  ground 
that  it  had  not  been  identified  or  proved  to  be 
the  petition  presented.  The  plaintiff  then 
called  as  a  witness  Supervisor  Jackson,  and 
asked  him  to  state  whether  or  not  tbe  board 
of  supervisors  took  action  upon  the  petition 
shown  him.  Defendant  objected  to  thlsqura- 
tlon  on  the  ground  that  It  waa  Incompetent, 
and  that  the  minutes  of  the  board  were  the 
best  evidence  of  the  action  taken.  Both  ob- 
jections were  overruled,  and  these  rulings 
are  assigned  as  errors.  The  evidence  of  the 
witness  Jackson  was  clearly  admissible  to 
Identify  the  petition  offered  In  evidence  as 
the  one  presented  to  and  acted  upon  by  the 
board.  In  the  petition  the  petitioners  state 
that  "we  are,  each  and  all,  freeholders"  of 
the  road  district,  "and  taxable  therein  for 
road  purposes."  The  action  of  the  board 
shows  that  this  statement  must  have  been 
found  to  be  true,  and  for  the  purposes  of  this 
case,  under  collateral  attack,  the  finding 
must  be  held  conclusive.  There  was  there- 
fore no  error  In  admitting  the  petition  lo 
evidence. 

3.  The  defendant's  motion  for  nonsuit  was 
properly  denied.  To  make  out  a  prima  facie 
case  It  was  only  Incumbent  upon  the  plain- 
tiff to  prove  the  presentation  of  a  regular  pe- 
tition to  the  board  of  supervisors,  with  a 
good  and  sufficient  bond,  the  record  of  the 
board  showing  the  appointment  of  viewers, 
the  report  of  the  viewers  In  proper  form  and 
its  approval,  the  assessment  of  damages  and 
the  setting  apart  out  of  the  proper  fund  of 
tbe  money  awarded  defendant,  his  refusal 
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for  10  a&y  t»  Mcept  the  ume,  and  the  ot^ 

der  to  commence  snlt  for  coDdemnatloii. 
Los  Angeles  Co.  t.  San  JosA  Land  &  Water 
Co.,  Bupra.  All  these  facta  wen  aufflcIentSy 

proved  by  the  plaintlfC. 

4.  Defendant  oflTered  to  read  In  evidence, 
from  the  records  of  the  board  of  snpervlsors, 
all  entries  and  minutes  made  therein  relat- 
ing to  the  petition  In  question,  for  the  pur- 
pose of  showing  that  the  board  neither  ap- 
proved the  bond  offered  In  evidence  by  the 
plaintiff,  nor  fonnd  that  the  signers  of  the 
petition  were  freeholders  within  the  road 
district.  It  was  objected  that  the  absence 
of  an  afflrmatlve  showing  and  finding  of  the 
facta  referred  to  could  not  defeat  the  action, 
and  the  mere  absence  of  such  finding  was 
all  defendant  here  offered  to  show.  The 
court  properly  sustained  the  objection,  hold- 
ing that  the  presumption  was  In  favor  of 
the  regularity  of  the  action  of  the  board, 
and  that  the  burden  was  on  the  defendant 
to  show  affirmatively  the  contrary. 

5.  The  defendant  offered  to  prove  that 
there  was  a  shorter  and  more  practicable 
route  than  the  one  sought  to  be  condemned, 
and,  In  support  of  his  right  to  clo  so,  cites 
City  of  Pasadena  t.  Stirason,  91  Cal.  238,  27 
Pac.  604.  But,  as  we  have  already  said, 
the  question  of  the  necessity  for  a  new  road 
and  of  its  location  was  a  matter  for  deter- 
mination by  the  board  of  supervisors,  and 
not  by  the  court  The  case  cited  is  not  in 
point  That  was  a  direct  proceeding  for  the 
condemnation  of  land,  without  any  inter- 
mediate action  taken  before  suit  by  any 
board  or  tribunal  acting  In  a  judicial  ca- 
pacity, and  pasalug  upon  the  necessity  and 
practicability  of  the  proposed  route. 

6.  The  defendant  called  as  a  witness  one 
of  the  supervisors  who  acted  on  the  peti- 
tion, and  asked  him:  "At  the  time  It  was 
presented,  or  at  any  time  afterwards,  did 
the  board  of  supervisors  take  or  hear  any 
evidence  as  to  the  age  or  ages  of  any  of  the 
parties  who  signed  that  petition  7"  The 
question  was  objected  to  as  Immaterial  and 
Irrelevant,  and  the  court  asked:  "What  Is 
the  object  of  this  testimony,  Mr.  Farraher?*' 
"Mr.  rari*aher:  We  want  to  prove  that  the 
board  of  supervisors  belird  no  evidence  on 
this  proposition."  The  court  sustained  the 
objection,  and  it  Is  earnestly  urged  that  the 
ruling  was  erroneous.  There  was  and  is  no 
suggestion  or  claim  that  any  of  the  signers 
were  minors,  and  proof  of  their  age  or  ages 
before  the  board  was  not  required. 

7.  Some  of  the  supervisors  who  acted  on 
the  petition  were  called  as  witnesses  to  tes- 
tify as  to  the  damages  sustained  by  defend- 
ant. It  is  objected  that  their  testimony  was 
.neither  competent  nor  material,  and  it  Is 
said,  "It  waa  a  part  of  their  Judicial  duty  In 
the  premises  to  determine  this  damage,  and 
their  records  were  the  best  evidence  of  such 
determination."  The  witnesses  were  cer- 
tainly competent  to  testify  as  to  the  dam- 
ages which  the  defendant  would  Bustabi  by 


reason  of  the  laytns  out  of  the  road;  and, 
whDe  then  waa  some  conflict  In  the  erl- 
denoe  upon  the  question,  that  Introduced  hy 
the  plaintiff  waa  amply  saffident  to  JnsU^ 
the  finding  of  the  court. 

8.  While  defendant  was  patting  -In  hte  evi- 
dence, he  asked  leave  to  amend  hia  answer 
by  adding  thereto  a  denial  that  he  waa  pres- 
ent at  any  meeting  of  the  board  of  super- 
visors when  the  matter  of  opealng  said  pro- 
posed highway  was  acted  upon  by  them,  or 
that  he  had  any  notice  of  the  time  and  place 
set  for  the  hearing  of  said  matter.  On  ot>' 
Jectlon  of  plaintiff  the  court  refused  to  al- 
low the  amendment,  and  this  ruling  Is  as- 
signed as  error.  The  application  was  ad- 
drrased  to  the  sound  legal  discretion  of  the 
trial  court,  and  Its  action  will  not  be  dis- 
turbed unless  It  appears  that  It  abused  Its 
discretion  and  the  defendant  was  prejudiced 
thereby.  We  see  no  such  abuse  of  dlscre- 
tlon  as  would  Justify  a  reversal  of  the  }uds* 
ment  on  this  ground. 

The  above  are  all  the  points  requiring  spe- 
cial notice,  and  In  our  opinion  the  Judgment 
and  order  ahoold  be  affirmed. 

We  concur:  SBABLS.  C;  BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der are  affirmed. 


BOWMAN  et  al.  v.  WHITE.  <No.  15.959.) 
(Supreme  Court  of  California.    Nov.  13,  1S95.) 

Injort  to  Emplotb—Neoliqbnce— Evidence. 
Defendant's  tralo  having  run  into  a 
washoQt  causing  the  death  of  an  employe,  the  is- 
me  of  defendant's  nefrlffTenee  with  reei)ect  to 
keefHQg  the  road  in  good  repair  ahould  have  been 
submitted  to  the  jurr;  th>  queatioo  of  contribu- 
tory negiigence  not  being  involved,  and  the  evi- 
dence as  to  whether  the  train  was  wait  out  to  re- 
pair the  track  bdng  eiwifliotlBg. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Frandsco;  A, 
A.  Sanderson,  Judge. 

Action  by  William  Bowman  and  others 
against  L.  E.  Whhe  for  negligently  causing 
the  death  of  Victor  Bowman.  Prom  a  Judg- 
ment of  nonsuit  and  an  order  denying  their 
motion  for  a  new  trial,  plaintiffs  appeal. 
Reversed. 

A.  Morgenthal,  tot  appeDanta.  Oliver  P. 
Evans,  for  respondent 

6AR0UTTE,  J.  Respondent  In  connec- 
tion with  his  lumber  business,  owned  and 
conducted  a  railroad  running  from  his  mill 
to  the  timber,  about  eight  miles  distant 
Upon  Monday  morning,  December  9th,  at  6 
o'clock,  and  while  It  was  yet  dark,  Victor 
Bowman,  an  ordinary  laborer,  In  connection 
with  the  engineer,  fireman,  foreman,  and 
other  laborers,  started  upon  a  working  or 
construction  train  over  the  road.  The^  had 
proceeded  but  a  few  hundred  yards  when 

Digitized  by  Google 


CoL) 


WHITE  0.  SUPERIOU  COURT. 


471 


tbe  train  ran  Into  a  wasbont  some  40  feet 
In  length  and  14  feet  in  depth.  Bowman 
and  the  engineer  were  killed,  and  others  <tf 
tbe  ptxif  Injnred.  This  action  was  broagtat 
by  repteswtatlTes  of  Bowman-  for  damages 
suffered  hy  reason  of  bis  death;  and,  upon 
tbe  evidence  offered  by  plaintiff,  a  nonsuit 
was  granted.  This  appeal  Is  prosecuted 
from  the  JadgmeDt,  and  from  the  order  d^ 
uylng  a  motion  for  a  new  trial. 

The  facts  vt  the  ease,  as  dSaclosed  by  tbe 
evidmce,  are  qnite  meager;  and,  in  addition 
to  those  already  stated,  it  further  appeared 
that  heavy  storms  of  rain  had  been  preTa- 
lent  fbr  some  time;  that  during  the  previons 
week  tbeee  men  with  this  train  had  been 
engaged  In  repairing  tbe  roadbed  wbereT«r 
damaged  by  tbe  elements;  that  Saturday 
erenlDg  preTtons  to  tbe  accident  was  the 
last  time  the  road  had  been  used,  the  wash- 
out therefore  necessarily  having  occnmd 
snbseanent  to  that  tlm&  There  Is  also  evi- 
dence foimd  in  the  record  tending  in  some 
d^ree  to  show  the  cause  ot  the  washout  to 
be  traceable  to  the  brseUog  of  a  flume  of 
defendant  which  was  used  in  carrying  water 
to  the  mill,  and  which  was  situated  abov« 
and  near  the  roadbed. 

The  defendant  was  boosd  to  keep  bis  road 
In  good  repair  after  construction,  and  this 
was  a  duty  be  owed  to  his  empl<vM  as  fully 
and  completely  as  to  his  paaaengers  If  be 
had  been  engaged  as  a  common  carrier  of 
such;  and,  If  the  injury  to  the  employ^  up- 
on ttie  train  is  caused  by  reason  of  a  de- 
fective roadbed,  that  empkv^  is  entitled  to 
recover  tor  such  Injury;  for,  If  the  defcctlTe 
roadbed  was  tbe  direct  and  proximate  cause 
of  the  Injury,  no  questlMi  of  the  ne^lgenee 
of  fellow  servants  Is  involrod. 

There  Is  no  question  of  cootrllratory  negli- 
gence In  the  case,  and  tbe  nonsuit  was 
granted,  and  mivt  be  sustained,  if  suiftalned 
at  all.  upon  the  alMnoe  of  negligence  upon 
the  port  ct  defendant;  and  the  true  detov 
minatton  of  that  ooiotlon  forces  us  to  a 
eonslderalion  of  the  nature  ot  tbe  work  car- 
ried on  by  the  construction  train  in  connec- 
tion with  Its  employfti,  and  partlctOaEiy  as 
to  its  mission  upon  this  fatal  morning.  This 
Is  not  tbe  pn^er  time  to  pass  upon  the 
wtigbt  And  efaancter  of  the  evidence,  but 
the  record  dlsdoses  beyond  a  doubt  some 
evidence  to  the  effect  that  Uda  train  left  the 
mill,  bound  for  a  point  upon  tbe  road  some 
miles  distant,  known  as  "Rose  Curve. " 
There  is  also  some  evidence  that  the  train 
was  bound  for  that  poAnt  for  tbe  purpooe  of 
there  repairing  the  road,  and  possibly  there 
la  some  evldonee  to  the  efEect  that  It  Intend- 
ed to  return  from  that  point  to  the  mlU  with 
a  load  of  wood.  But,  whatevw  Its  pnrpoos 
may  have  been  in  starting  tor  that  point 
of  deetinathm,  ve  think  It  ImmateriiU.  Its 
object  In  golog  thne,  whether  it  was  for 
wood,  or  for  tbe  purpose  of  repairing  the 
track,  or  for  some  other  catise,  In  no  way 
affects  the  questlfm  under  oonoideration;  for. 


If  it  started  to  that  point  In  the  Bne  of  its 
duty,  tbe  defendant  was  bound  to  furnish 
it  a  safe  roadbed  and  track  upon  which  to 
travel.  If  not  absoluteiy  bound  so  to  do,  he 
was  at  least  required  to  exercise  that  degree 
of  care  In  furnishing  a  safe  roadlied  and 
track  demanded  1^  the  law.  ^Hiere  is  some 
evidence  in  tlie  record  indicating  that  this 
construetlMi  train,  at  the  time  of  the  acci- 
dent, was  upon  the  track  for  tbe  purpose  of 
repairing  defects  in  tbe  road,  wherever 
found,  as  It  passed  upon  Its  way;  and.  if 
that  be  tlte  fact,  tbe  rule  of  law  applicable 
to  such  a  case  may  be  found  stated  in 
Vaughn  V.  Railway  Co.,  83  OaL  18,  23  Pac 
216.  But  it  is  sufficient  here  to  say  that  tbe 
evidence  does  not  all  point  that  way,  and  a 
conflict  therein  to  deariy  apparent  Thera 
b^ng  such  a  conflict,  no  qneotlon  of  law  was 
raised,  but  rattier  a  pure  quaotion  of  fact, 
which  Bbonld  have  been  solved  by  tbe  Jury 
alona 

For  tbe  foregoing  reasons,  the  judgment 
and  order  on  reversed,  and  the  cooh  r^ 
manded. 

Wecaumr:  HARBISON,  J.;  TAN  FLBUDT, 

jr. 


WHITB  V.  BDPBRIOR  COURT  OF  OUT 
AND  OODNTX  OF  SAN  FRANCHSCO. 
(S.  F.  M.) 

(Snpcene  Oonrt  ef  CaUforaia.   Nov.  IS,  IM) 

Csimoa&Bt— pBonniiTioH— Wnnr  Lm. 

1.  Certiorari  will  not  lie  to  review  an  appeal- 
able order  or  judgment,  tboagh  they  be  void. 

2.  Since  an  appeal  lies  from,  and  is  an  ade- 
quate remedy  to  prevent  execution  of,  an  oidw 
of  court  appointing  a  receiver  of,  and  directing  a 
sale  by  him  of,  property  of  a  plaintiff  fai  a  di- 
vorce action,  to  satisfy  a  Jodgmeat  of  alimony 
■gainst  tiim,  prohibition  wUl  not  isaae  for  aucn 
purpose,  though  tbe  order  is  void  as  hi  excess  of 
the  Jurisdiction  ox  the  court. 

In  bank. 

Petition  by  Gewge  E.  White  against  the  su- 
perior court  for  certiorari  to  review,  and  pro- 
hibition to  stop  tbe  execatioQ  of,  an  order  of 
defendant  court  appointing  a  receiver  of  petl- 
tioner'a  property,  and  directing  a  sale  to  satis- 
fy a  Judgment  for  alimony  bad  against  him  af 
plaintiff  In  a  divorce  action.   Wilts  denied. 

Barclay  Henly  and  Edward  I^yneh,  for  petl- 
tltmer.   Henry  B.  Hlghtoo,  for  respondent. 

TAN  VLBBT,  J.  nils  li  an  Cffiglnal  pro> 
ceodlug,  which.  In  tbe  matter  of  remedies 
■ougM,  la  somewhat  mnltUailoas,  and  conse- 
qnmtiy  not  susceptible  of  rtngle  deflnition. 
Petitioner  asks  for  certknail  to  review,  and 
pndilUtlai  to  step  Ihe  exeeutlfMi  vt,  a  cartaln 
order  of  tbe  respondent  court  complained  of. 
From  the  petition  and  tbe  letmn  thneto,  It 
appears  that  In  an  acdcm  tat  divorce  pending 
in  said  flupsrlor  court.  In  which  the  petitioner, 
George  E.  White,  is  idaintlfl,  and  one  Frank!* 
Wliite  defendant,  a  decree  of  dlvorae  wis  eat 
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tered  In  May,  1889,  and  the  qoestion  of  the  i 
property  rights  of  the  parties  referred  to  a  ref-  | 
eree  for  report  thereon.  Sabaeqiiently,in  June, 
1894,  a  receiver  was  appointed  In  said  canse 
to  take  charge  and  possession  of  the  property, 
real  and  personal,  of  the  plaintlCC  therein,  the 
petitioner  here,  and  hold,  manage,  and  control 
the  same,  onder  the  superrlslon  of  said  supe- 
rior conrt,  until  further  order  In  the  premleeB. 
On  February  9,  1895,  the  report  of  the  referee 
having  been  received,  said  court  made  and  al- 
tered its  final  decree  In  said  action,  awarding 
to  the  defendant  therein,  Frankle  White,  the 
sum  of  $100,000,  as  permanent  and  final  ali- 
mony, allowances,  etc.,  and  directing  that  the 
receiver  theretofore  appointed  be  continued  as 
such,  and  take  all  necessary  and  proper  meas- 
ures to  enforce  and  secure  the  payment  and 
satisfaction  of  the  amount  awarded  by  said  de- 
cree, and  certain  unpaid  monthly  allowances 
due,  and,  after  such  payment,  to  hold  any  resi- 
due of  said  property  subject  to  the  further  or- 
der of  the  court.  Thereafter,  on  the  19th  day 
of  April,  1896,  said  court,  on  application  of 
the  defendant  In  said  cause,  and  against  the 
objections  of  the  petitioner,  made  an  order 
therein  requiring  and  directing  said  receiver 
to  proceed  as  such,  and  sell  the  property  of 
the  petitioner,  so  far  as  should  be  necessary, 
In  satls£actl(Hi  of  said  judgment  It  Is  this 
last-mentioned  order  which  Is  made  the  subject 
of  attack  h»ein.  Petitioner  alleges  that  the 
making  of  said  or6er  directing  a  sale  by  said 
receiver  of  petitioner's  property,  consisting  in 
large  part  of  lands  in  dlflo^t  counties  of  the 
state,  for  the  satisfaction  of  a  mere  money 
Judgment,  such  as  it  is  contended  the  final  de- 
cree In  said  cause  in  effect  is.  Is  beyond  the 
jurisdiction  of  said  superior  court,  and  con- 
trary to  the  course  of  the  law,  for  various  al- 
leged reasons  not  necessary  to  be  here  re- 
cited; that  the  only  competent  way  In  which 
said  property  can  be  sold  In  satisfaction  of 
said  judgment  or  decree  Is  by  execution  at  the 
hands  of  the  sheriff;  and  that  a  sale  by  said 
recover  will  operate  to  deprive  petitioner  of 
his  property  without  due  process  of  law. 

Without  ezaml33ing  into  the  question  of  the 
power  of  the  court  to  make  said  order,  It  is 
apparent,  we  think,  at  the  threshed  Oat,  up- 
on the  facta  stated,  petitioner  Is  oititled  to 
neither  remedy  sought 

1.  It  is  very  clear  that  the  ^ts  do  not 
make  a  case  wherein  certiorari  may  be  availed 
of.  That  writ  will  he  only  where  there  Is  no 
appeal  from  the  judgment  or  order  complained 
of.  Code  Civ.  Proc.  8  1068;  Stottmeister  v.  Su- 
berlor  Court,  71  Cal.322, 12  Pac.270,  and  cases 
Jtbere  cited.  The  order  In  question  is  a  special 
order,  made  after  final  judgment,  and,  as  such, 
is  made  the  subject  of  appeal  by  express  terms 
of  the  statute  (Code  Civ.  Proc.  S  939,  subd.  3; 
Id.  {  963,  subd.  2;  Slavonic  L  M.  B.  Ass'n  r. 
Superior  Court,  65  Cal.  500,  4  Pae.  500;  liv- 
ermore  t.  Campbell,  52  Cal.  75;  Calderwood 
T.  Peyser,  42  Cal.  110);  and,  being  so  appeal- 
able. It  cannot  be  reviewed  by  certiorari.  Nor 
4oet  It  make  any  difference  In  this  respect  If 


the  order  be,  as  contended,  In  excess  ot  the  Ju- 
risdiction of  the  court  mflkfiig  it  and  con^e- 
qnently  void.  Void  judgments  and  wders  are 
not  the  less  appealable  by  reason  of  that  fact 
(Llvermore  v.-  Campt>ell,  supra);  and,  when 
that  r^nedy  Ib  afforded,  it  excludes  the  right 
to  certiorari,  notwithstanding  the  ocder  be 
void  in  the  extreme  sense  (People  v.  Shepard, 
28  Cal.  115;  Stoddart  v.  Superlcu:  Court  [Cal.] 
41  Pac  278).  "It  may  We  readily  admitted," 
says  Sir.  Justice  UcFarland,  In  dellvalng  the 
opinion  of  the  court  In  the  case  last  cited, 
'*that  the  court  had  no  jurisdiction  to  make 
the  order;  but  as  the  order  la  appealable,  cer- 
tiorari will  not  Ue,  because  It  lies  only  when 
*there  Ib  no  appeal.* "  So  far,  then,  as  the  rem- 
edy by  certiorari  Is  concerned,  it  would  be 
wholly  unprofitable  to  consider  the  questloii  as 
to  the  Jurisdiction  of  the  respoodeirt  to  make 
the  order  complained  of. 

2.  And  we  regard  It  as  equally  clear  that 
the  eas6  is  not  one  for  prohibition.  The  writ 
of  prohlbltl<Hi  lies  only  where  there  has  been 
an  excess  of  Jurisdiction,  and  there  Is  **not 
a  plain,  speedy  and  adequate  remedy  In  the 
ordluary  course  of  law."  Code  Civ.  Proa 
$S  1102,  1103.  The  petitioner  having  the 
right  of  appeal  from  the  ordor  under  consid- 
eration, the  question  arises  whether  this 
right  affords  him  "a  plain,  speedy,  and  ade- 
quate remedy"  for  the  correcticn  of  the  wrong 
complained  of,  since,  onlike  the  provision 
with  reference  to  certiorari,  the  mere  .right 
of  appeal,  independently  of  ite  affording 
adequate  relief,  does  not  ipso  &cto,  deprive 
him  of  the  remedy  by  prohibition.  Have- 
meyer  v.  Superior  Court  84  CaL  327,  397,  24 
Pac.  121.  It  Is  well  established,  however, 
that  when  an  appeal  affords  a  complete  and 
adequate  remedy,  and  the  same  ends  may 
be  accomplished,  although  perhaps  not  In 
so  expeditious  a  manner,  the  party  Is  not  eor 
titled  to  the  extraordinary  remedy  by  prohibi- 
tion, but  must  have  ree<Ht  to  his  remedy  by 
appeal.  In  Agasslz  t.  Snpoior  Court,  90  Cal. 
101,  27  Pac.  49,  it  Is  said:  "Petltlcmers  have 
the  right  to  appeal  from  the  order  refusing 
to  dissolve  the  attachment,  and  would  have 
an  appeal  from  any  final  Judgment  in  the 
case;  and  such  appeal  being  'a  plain,  speedy, 
and  adequate  remedy.  In  the  ordinary  course 
of  law,'  within  the  meaning  of  section  1103 
of  the  Code  of  Civil  Procedure,  pn^bltloa 
does  not  lie.  A  remedy  does  not  fail  to  be 
speedy  and  adequate  because  by  pursuing  it 
through  the  ordinary  course  of  law  more  time 
would  probably  be  c<Hisumed  than  In  the 
proceeding  here  sought  to  be  used;  and  It 
makes  no  difference  that  in  this  instance  a 
question  of  jurisdiction  incidentally  depends 
upon  the  validity  of  an  attachment"  In 
Grant  v.  Superior  Court,  106  Cal.  324,  39  Pac. 
604,  a  writ  of  prohibition  was  sought  to  re- 
strain the  superior  court  from  making  an  or- 
der fixing  the  compensation  of  a  receiver, 
whose  appointment  in  the  action  was  admit- 
tedly void,  and  it  was  said  by  this  court: 
"We  are  of  opinion  that  whether  the  pro- 
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ceedlDff  whicb  the  petitlonera  seek  to  arrest 
fa  or  iB  not  wKhont  or  in  excess  of  the  ]n- 
Tisdictioa  of  tlie  soperlor  court,  the  writ  of 
prohibition  ousht  not  to  Issue,  for  the  reascm 
that  the  petitioners  have  a  v^da,  vpeedy,  and 
adequate  remedy  19^  appeal  from  any  cffder 
the  coort  msy  make,  by  vblch  they  would 
be  injuriously  affected.  *  *  *  It  we  are 
lisbt  In  the  concluiton  that  any  party  ag- 
griered  by  an  order  of  court  directing  him  to 
pay  the  rocelrer's  compensation,  or  directing 
payment  oat  of  a  fund  In  which  lie  Is  in- 
terested, has  an  appeal  from  such  ordw,  as 
fmn  a  flnal  Judgment  In  an  tndependmt  pro- 
ceeding collateral  to  the  main  action,  and 
that  he  may  stay  all  proceedings  upon  such 
mder,  pouUng  his  appeal,  by  filing  a  proper 
ondertakliVt  tboe  can  be  no  need  of  a  writ 
of  xKroblbIti<m  in  such  a  case,  and  tt  win  not 
He.  See  cases  refored  to  Jn  BjKToneyer  t. 
Superior  Court,  81  Gal.  898,  24  Pac.  m."  In 
tUs  case  no  reason  Is  urged  why  tlie  right  of 
appeal  which  petitioner  enjo^  will  not  fur- 
nish him  complete  and  full  rdlef  In  the  prenir 
Ises.  By  such  appeal  the  hand  ni  the  snpwiw 
court,  and  that  of  its  Instrument,  the  re- 
cover, can  be  effectually  stayed  pending  its 
determination,  by  giving  the  proper  Ixmd; 
and  thus  the  rights  of  the  jMftltloner  be  ade- 
quately pree»red  until  finally  determined. 
Under  such  circumstances,  as  suggested  In 
Grant  t.  Superior  Oonrt,  supra,  thoe  can  be 
no  necessity  for  prohlUtlcHi.  In  this  view 
It  becomes  quite  as  Inveitinent  here  As  In 
disposing  ot  petitioner's  right  to  certlorart  to 
ingatre  into  the  power  of  the  court  to  make 
the  order  In  question. 

It  f<dlows  that  the  rule  must  be  discharged, 
and  the  appUcatlon  denied.  It  is  so  ordered. 

We  concur:  BBAOrrT,  O.  J.;  6ABOUTTO, 
J.-  HABBISON,J.;  HCFAKLAJ9D.J.;  HBN- 
8HAW,  J. 


BOTCB  T.  FI8K.    (No.  18,448.) 
(Bopreme  Coort  of  California.   Nor.  18,  1895.) 
■BOSSSITB  II1.TS  OW  InTBBUT— Sqditablb  Rbliu 

— ^TiBHOnos  or  KoBTOAes— Hobtoaqb 

DlBT  BaBBBD— PBORXB. 

1.  Under  Civ.  Code,  i  1918,  prorldlng  that 
parties  may  contract  in  writing  for  the  payment 
of  any  rate  of  interest,  eqni^  will  not  relieve 
one  who  has  contracted  to  ikit  interest  largely 
in  excess  of  the  current  rates,  in  the  absence  of 
acddent,  mistake,  actual  fraud,  or  undue  in- 
fiaence. 

2.  The  administrator  of  a  deceased  mortea- 
gor  is  not  entitled  to  have  the  mortgage  satisSed 
while  the  mortgage  deht,  valid  in  its  inception, 
remains  unpaid,  even  though  an  action  thereon  by 
the  moiteagee  is  barred  by  limitations. 

3.  Whwe  an  administrator  whose  intestate 
owed  a  valid  mortgage  debt,  which  is  barred  by 
limitations,  brings  action  against  the  mortgagee 
to  quiet  title,  the  court  may  decree  that  the  ac- 
tion be  dismissed  unless  plaintiCC  pay  the  mort- 
gage debt  within  a  specified  time. 

4.  In  such  action  a  judgment  which  de- 
crees that,  on  plnintiEE's  failure  to  pay  the 
amoant  of  tite  mortgage,  all  his  title  to  the  prop- 
erty shall  cease  and  defendant's  title  shaU  be 


good  and  Talld,  Is  ertoneoas,  since  Its  effect  would 
be  to  grant  dermdant  an  afflmuttlTe  remedy  for 
his  ontiawed  debt. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

Action  by  William  T.  Boyce,  administrator 
of  the  estate  of  Thomas  Bt^ce,  deceased, 
against  Asa  risk,  to  quiet  title,  and  for  other 
relief.  From  a  decree  tor  defendant,  plain- 
tiff appeals.  Modified. 

Booie  ft  Schlealnger  and  Geo.  L.  Hood,  for 
appellant   Tapper  &  Wdah,  for  respondent 

PER  CURIAM.  TUs  action  was  brought 
to  obtain  a  decree  to  the  effect  that  1%omas 
Boyce  was  at  the  time  of  his  death  the  owner 
In  fee  simple  of  an  undivided  half  of  section 
IS  in  townsh^  14  S.,  range  14  B.,  Ht  Diablo 
B.  &  M.,  situate  In  the  county  of  Fresno, 
state  of  CaUfomla;  that  an  accounting  be 
had  to  detennlne  the  amom^  due  to  defend- 
ant upon  a  mortgage,  and  that  defendant 
has  no  right,  title,  or  Interest'  In  the  land, 
except  as  a  mortgagee  thereof;  and  that  up- 
on the  paymmt  to  defendant  of  such  sum  as 
m^  be  found  due  him.  If  any,  he  be  required 
to  satisfy  his  mortgage.  The  cause  comes  up 
on  the  appeal  of  idalntifl  from  Uie  flnal  de- 
cree, and  la  presented  upon  the  Judgment 
roll,  unsupported  by  any  statonent  or  bill  of 
exceptions.  The  findings  show  that  on  the 
7th  day  of  August,  1880^  I^Kunas  Boyce  was 
the  owner  1^  the  tract  ot  Isnd  hereinbefore 
mattloned,  and  that  oa  said  lastmentkmed 
day  he  borrowed  from  Asa  Flsk,  the  defend- 
ant and  rerB^cmdent  herein,  the  sum  of  |260, 
and  made  to  the  latter  his  promissory  note 
In  writing,  in  the  words  and  figures  f<dlow- 
taig:  "San  Frsndsco,  GsL,  Aug.  7,  188a 
$260.00.  Thirty  days  aftm  date  (without 
giace)  I  promise  to  pay  to  Asa  Flsk,  or  order, 
the  sum  of  two  hundred  and  slztr  dollars, 
to  be  paid  <mly  in  gold  coin  of  the  gorem- 
ment  of  the  United  States  at  Ammlca,  for 
value  recelTed,  with  Interest  thereon,  in  like 
gold  coin,  from  maturity,  at  the  rate  of  fom: 
(4)  per  cent  per  montfa,  until  paid;  Interest 
to  be  paid  monthly  in  adraoce,  and  If  not  so 
paid  to  become  a  part  of  the  principal,  and 
bear  thereafter  the  same  rate  of  interest, 
compounded  monthly  In  advance,— for  value 
reoelTed.  This  note  to  be  paid  at  the  oflSce 
of  Asa  Flsk.  (Signed]  Thomas  Boyce."  To 
secure  the  payment  of  the  said  promissory 
note,  Boyce  executed  and  delivered  to  Flsk 
a  deed  <it  couTSyance,  absolute  in  fOrm,  but 
intended  as  a  mortgage,  of  the  tract  of  land 
hereinbefore  mottloned,  and  at  the  eame 
time,  and  as  further  security,  assigned  to 
said  Fisk  a  policy  of  Insurance,  fully  paid 
up,  ujkon  the  life  <^  him,  the  said  Boiyce,  is- 
sued by  the  Connecticut  Mutual  Life  Insur- 
ance Company  of  Hartford,  Conn.  No  part 
of  the  promlsaory  note,  prln<^pal  or  Interest, 
was  ever  paid  by  Boyce,  or  by  any  one,  up 
to  the  date  of  his  death,  which  occurred  on 
the  11th  day  of  October,  1S92.  On  the  S8th 
of  March.  1893,  Flsk  collected  91,150  on  the 


Digitized  by  Google 


474 


PAdBTO  KBPOETSBpYoL  48. 


(GaL 


Bald  policy  ut  bunmnee^  and  api^ed  tbe  iame 

on  account,  and  In  part  pajment  of  tbe  in- 
terest then  due  on  the  said  promlasoiT  note. 
Flsk  paid  all  the  tazea  lerled  upon  the  land, 
amounting:  to  $108.31,  and  nerw  claimed  to 
hold  or  own  the  land  except  aa  a  mortgagee. 
Plaintiff  was  duly  appointed  administrator 
of  the  estate  ot  said  Thomas  Bojce,  de- 
ceased, April  17,  18B8,  and  duly  qnalified  and 
is  stiU  acting  as  sadi  administrator.  Tbe 
court  further  found  that,  "by  the  agreed 
statement  of  facta  herein,  that  it  has  been 
stipulated  that  the  court  may  grant  to  either 
party  such  proper  legal  <x  equitable  relict  as 
either  party  may  be  entitled  to  uadier  said 
atipulaticm  and  the  pleadings  and  ftcts  In 
the  cose,  and  In  accordance  therewith,  and 
as  an  equltohle  adjustment  and  decision."  Tbe 
court  then  proceeded  to  allow  to  defendant, 
Flsk,  interest  npon  the  promlBaory  note,  ac- 
cording to  tta  terms,  for  fonr  years  ftom  Its 
date,  and  7  per  cttit  per  annum  uptm  the 
amount  thos' found  due  at  the  eoilnition  of 
■aid  term  of  four  years;  deducted  the  sum 
collected  on  the  taunnsnee  ptdlcy  In  1888, 
leaving  a  balance  due  at  the  date  of  the  de- 
cree <a  ¥1,608.08;  and  decreed  that  upon  the 
pajnnent  of  said  sum  of  11,006.06,  with  legal 
interest  thereon  from  the  data  thereof,  with- 
in one  year  from  said  date,  tIe.  May  14, 
tSM,  the  defendant  ahonld  satisfy  the  mort- 
gage; also,  that,  Bbonld  plaintiff  fail  within 
ooB  year  from  said  date  to  pay  said  sum  of 
money,  then  and  in  that  erent  his  right  to 
the  land  should  cease  and  be  barred,  and 
defendant's  title  thereto  should  be  good  and 
valid,  and  that  each  party  should  pay  his 
own  coeta  A  decree  was  entered  accord- 
ingly. 

The  contention  of  ai^llant  is  that  the 
terms  imposed  by  the  superior  court  upon 
plaintiff,  as  a  condition  of  the  redemption  of 
the  property,  are  unreasonaUe  and  exorbi- 
tant; that  the  terms  of  fbe  promissory  note 
to  defendant  were  eo  manifestly  unjust  and 
oppressive  that  a  court  of  equity  should  re- 
fuse to  uphold  them;  and  that  plaintiff  should 
■<nly  be  called  npon  to  netnm  the  money 
borrowed,  with  legal  Interest  thereon.  We 
can  only  look  to  the  amended  complaint,  an- 
swer, findinga,  and  decree^  In  determining 
the  qucRtlous  presented.  The  real  qnratlon, 
under  these  circumstances,  is,  do  the  find- 
ings respond  to  the  Iffiues,  and  do  they  sup- 
port the  decree?  Finding  8  is  to  the  effect 
that  the  parties  have  stipulated  "that  tlie 
court  may  grant  to  either  paity  such  proper 
legal  or  equitable  relief  as  either  party  may 
be  entitled  to  under  said  stipulation  and  the 
pleadings  and  facts  in  the  case,  and  in  ac- 
cordance therewith,  and  as  an  equitable  ad- 
justment and  decision."  Turning  to  the  com- 
plaint, we  find  therein  no  charge  or  sugges- 
tion of  mistake  or  accident  In  making  the 
note,  or  that  defendant,  Flafc,-  was  guilty  of 
any  misrepresentation,  fraud,  or  oppression 
In  procuring  decedent,  Thomas  Boyce,  to 
make  the  note  w  execute  and  deliver  the 


securities.  It  the  platnttff  aa  repreoantatlve 
(tf  Thomas  Boyce,  deceaaaO,  la  entitled  to  any 
relief  In  a  conrt  of  eqidty,— If  he  la  entitled 
to  redeem  ttie  mortgaged  piopw^  without  a 
compHance  with  tbe  terms  and  conditions  of 
the  agreement  made  by  his  decedent, — it  moat 
be  upon  the  gvoond  that  tibe  tEffms  and  con- 
ditions oC  tbe  promissory  note  were  ao  tn- 
erous  aa  to  authorize  the  court  to  refuse  to 
enforce  Its  proviidons.  In  this  state  "parties 
may  agree  In  any  contract  In  writing  for  the 
payment  of  ai^  rate  of  Inlereat,  and  tt  shall 
be  allowed,  according  to  tbe  terms  of  tin 
agreunent,  nntU  the  entry  of  Judgment,** 
Glv.  Oode,  I  inSu  Oourts  €t  equity  are  aa 
much  bomd  tlie  lavs  of  the  land  aa  conrta 
of  law,  and  neither  may  set  aside  or  annul 
contracts  made  In  strict  compliance  there- 
with, with  Impunity.  Tlie  rate  of  Intocst 
Iirorided  tat  In  the  note  to  Flsb  was,  no 
douh^  lazstfy  In  access  of  flie  enrrent  ratea 
prevailing  at  fhe  date  of  the  note  In  qnea- 
tloa.  At  on  early  polod  In  the  history  oC 
thia  stat^  the  rate  of  interest  agreed  upon  In 
this  note  would  have  been  much  below  cur- 
rent rates.  When  given,  It  waa  much  ereat- 
er  than  such  nitesL  No  doubt  the  exceaa  at 
Interest  Is  a  <drcnmstance  which,  coupled 
wltib  others  tending  to  shorw  actual  firand,  or 
aoch  drcumatancee  of  oppression  and  over- 
reaching aa  warrant  the  tnferaice  of  midue 
advantage,  is  anflSlclent  cause  fOr  setting 
aside  a  contract  Bat  without  some  audi 
showing  a  conrt  of  eqidty  may  not  disregard 
the  contract  whtdi  the  parties  have  deliber- 
ately made,  and  make  a  new  one  fbr  them. 
If  the  court,  under  such  circmnstancea,  can 
decree  the  rate  of  Interest  stipulated  in  a 
given  written  contract  as  Mng  too  large,  and 
establish  a  lower  rate,  Uien.  by  parity  of  rea- 
soning, It  should  be  at  Hber^,  In  a  similar 
ca«e,  but  where  the  rate  of  interest  agreed 
upon  is  deemed  too  small,  to  fix  a  larger  one; 
and  thus  it  would  fn  effect  become  the  guard- 
ian of  business  men,  and  be  at  liberty  to 
supervise  and  modify  an  thehr  contracta. 
Had  Flak  brought  an  action  to  foreclose  hta 
mortgage  within  the  lifetime  of  his  demand, 
can  there  be  any  doubt  but  that,  tat  tbe  ab- 
sence of  any  showing  of  fraud  or  mistake; 
he  would  have  be«i  entitled  to  a  decree? 
We  think  not  The  fhct  that  his  debt  la 
barred  by  ttie  statute  of  Umltotlona  doea  not 
absolve  his  mortfragor,  who  would  redeem 
the  mortgaged  property,  from  paying  the 
debt.  Tbe  moral  obligation  remains,  and 
rests  uptHi  the  mwtgagor  uto  would  re- 
deem, to  pay,  as  a  condition  tfaeceof,  tiie  sum 
of  money  which  the  mortgagee  could  have 
recovered  but  for  the  bar  of  the  atetute 
Spect  V.  Spect,  88  GaL  4ft7.  26  Pac.  203; 
Booth  V.  Hoskins,  75  Gal.  271,  17  Foe.  225: 
Grant  v.  Burr,  54  Gal.  288;  Zellertwch  v.  Al- 
leaberg,  08  Cal.  68,  S3  Pae.  766. 

We  have  examined  with  care  the  several 
cases  cited  by  the  appellant  in  support  of  his 
contention.  Brown  v.  Hall,  14  B.  L  248, 
which  may  be  regarded  aa  a  leading  case. 
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was  a  bill  to  redeem  from  a  mortgage.  Id 
wbich  the  oomplalnukt  sought  to  bare  the 
interest  (Q  per  cent,  per  month)  reduced  to 
a  le^al  or  reasonable  rate,  on  the  ground 
that  the  stipulated  rate  -was  grossly  exorbi- 
tant The  complainant  stated  partlonlarly 
the  circn instances  under  which  the  note  and 
mortgage  were  originally  given,  for  the  pur- 
pose of  showing  that  he  did  not  fully  under- 
stand the  terms  of  the  note  when  he  signed 
It,  and  that  the  defendant  took  adrantage 
of  his  necessities  and  Inexperience,  and  of 
his  confidence,  to  overreach  and  impose  up- 
on him.  The  court  allowed  the  conventional 
interest  for  six  months,  under  a  statute  of 
Rhode  Island  which  permitted  borrowers 
and  lenders  to  make  their  own  terms  tn  re- 
gard to  Interest,  and  reduced  the  Interest  to 
a  reasonable  rate  after  the  maturity  of  the 
note.  It  Is  not  plain,  from  the  report,  what 
the  evidence  showed,  but  it  may  fairly  be  In- 
ferred that  It  went  beyond  the  allegations  of 
the  complaint,  for  the  court  said:  "We  hesi- 
tate at  thlB  decision  <ml7  becasise  the  facts 
on  which  we  rest  It  are  very  Imperfectly 
alleged  tn  the  bill.  The  facts,  however, 
were  put  In  evidence  without  objection,  and, 
this  being  a  bUl  to  redeem,  we  do  not  think 
we  ought  to  oblige  the  complainant  to  sub- 
mit to  "DDjust  terms  of  redemption  by  rea- 
son of  any  technical  defect,  but  should  rath- 
er permit  falm  to  amend,  If  amendment  be 
necessary,  on  proper  terms."  It  la  very  ap- 
paroit  that  in  that  case  the  elements  of 
fraud  and  oppression  on  the  part  of  the 
mortgagee  concurred  with  the  rate  of  In- 
terest charged  to  convince  the  court  timt 
such  fraud  had  been  practiced  as  to  war- 
rant a  reduction  of  the  conventional  rate  of 
Interest  agreed  npcm.  Hough  v.  Himt,  2 
OUo,  4%,  was  a  case  In  which  Hough,  being 
pressed  for  money,  applied  to  Hunt  for  a 
loan  of  (2,600.  Hunt  agreed  to  lend  him 
110,000  on  condition  that  he,  the  said  Hough, 
should  purchase  from  him  5^  acres  of  land 
at  $20  per  acre,  being  more  than  double  its 
value;  A  portion  of  the  money  was  loaned. 
In  an  action  Hough  for  relief  the  court 
rescinded  the  contract  for  the  land,  being  of 
opinion  that  Hunt  had  ta&en  an  unfair  ad- 
vantage of  Hongh'B  necMsitles.  The  court 
said:  "When  a  person  la  incumbered  with 
debts,  and  that  fact  is  known  to  a  person 
with  whom  he  contracts,  who  avails  himself 
of  It  to  exact  an  nnconsdonable  bargain, 
equity  will  relieve  on  account  of  the  advan- 
tage and  hardship.  Where  the  inadequacy 
of  the  price  Is  so  great  that  the  mind  re- 
volts at  It,  the  court  will  lay  hold  of  the 
slightest  circumstances  of  oppression  or  ad- 
vantage to  rescind  the  contract."  In  BuUer 
T.  Duncan,  47  Mich.  94,  10  N.  W.  123,  a 
young  man  of  dissolute  and  prodigal  habits. 
In  want  of  money,  had  given  his  note  for 
55,000.  secured  by  mortgage,  with  Interest 
at  10  per  cent,  per  annum,  on  all  his  proper- 
ty, and  had  received  only  about  $2,000  and 
IGO  acres  of  land,  for  $3,200,  which  was 


worth  little  over  $1,000.  In  r^clndlng  the 
contract  the  court  said:  "To  state  the  trans- 
action mildly.  It  was  taking  advantage  of 
Duncan's  weakness  and  anxiety,  and,  under 
the  guise  of  an  apparently  fair  business 
transaction,  exacting  a  usurlons  interest, 
which  a  court  of  equity  cannot  sanction." 
In  this  last  case,  as  in  the  Ohio  case  supiit,' 
it  is  apparent  that  an  attempt  was  made  to 
evade  the  usury  law  of  those  states,  wbjcfa' 
in  Itself,  If  fully  proven,  was  suCBclent  to 
invalidate  the  contracts,  and  which,  coupled 
with  circumstances  of  fraud  on  the  part  of 
the  parties  loaning  their  funds,  served  to 
Justify  the  rulings.  In  the  present  case  the 
loan  was  made,  not  in  evasion  of,  but  pursu- 
ant to.  the  letter  and  spirit  of  the  law,  and  no 
circumstances  of  fraud  are  charged.  Tbe 
case  of  Slme  v.  Norrls,  8  Phila.  S4,  seems  to 
fully  sustain  the  contention  of  appellant, 
yet  we  do  not  think  It  can  be  upheld  as  the 
law  of  thih  state.  The  case  was  this:  In 
1864  the  defendant,  Norrls,  at  San  Fmncls- 
co,  Cal..  had  made  his  promissory  note  to 
Bobbins  for  $4,125,  payable  30  days  after 
date,  with  Interest  at  2^  per  cent,  per 
month,  payable  monthly  In  advance,  and,  if 
not  BO  paid,  to  be  compounded  and  become 
a  part  of  tbe  principal,  and  bear  like  Inter- 
est The  action  was  by  an  indorsee  against 
the  maker,  The  dalm,  when  sued,  amount- 
ed to  over  $26,000,  and  Sharswood,  J.,  said, 
**I  think  this  contract,  though  lawful,  was 
an  oppressive  and  unconscionable  one,  wbich 
the  courts  of  this  state  [Fennsylvania]  ought 
to  have  no  hand  In  enforcing  according  to 
Ite  letter,"  and  ordered  judgment  for  the 
principal  and  the  legal  rate  of  Interest  then 
prevailing  in  California,  viz.  10  per  cent  per 
annum.  The  strongest  showing  in  behalf  of 
appellant  which  we  have  found  Is  contained 
in  Story's  Equity  Jurisprudence,  at  section 
331,  where  be  says:  "And  here  we  may  ap- 
ply the  remark  that  the  proper  jurisdiction 
of  courts  of  equity  is  to  take  every  one's  act 
according  to  conscience,  and  not  to  suffer 
undue  advantage  to  be  taken  of  the  strict 
form  of  lav  or  of  positive  rules.  Hence  It 
Is  that,  even  if  there  be  no  proof  of  fraud  or 
Imposition,  yet  If,  upon  the  whole  circum- 
stances, the  contract  appears  to  be  grossly 
against  conscience,  or  grossly  unreasonable 
and  oppressive,  courts  of  equity  vUl  some- 
times interfere  and  grant  relief,  although 
they  are  certainly  very  cautious  of  Interfer- 
ing, unless  upon  very  strong  circumstances. 
But  the  mere  fact  that  tbe  bargain  is  a  very 
hard  or  unreasonable  one  Is  not  generally 
sufficient  per  se  to  Indtfce  these  courts  to  in- 
terfere. And  Indeed  it  vrill  be  found  that 
there  are  very  few  cases  not  infected  with 
positive  or  actual  fraud  in  which  they  do 
interfere,  except  where  the  parties  stand  in 
some  very  peculiar  predicament  and  in  some 
sort  under  the  protection  of  the  law,— from 
age  or  character  or  relationship."  The  cases 
cited  by  tbe  learned  author  tend  to  show 
that  except  In  case  of  fraud  or  imposition. 
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and  except  wbere  the  partia  stand  in  some 
peculiar  predicament,  by  reason  of  age  or 
condition,  such  aa  expectant  beirs,  Bailors, 
and  tbe  like,  courts  of  equity  only  Interfere 
In  tbe  most  extraordinary  cases.  Tbe  fact 
that  a  bargain  Is  a  very  bard  or  unreason- 
able one  Is  not  In  itself  saffldent,  and  that 
Is  all  that  can  be  said  of  the  contract  In  the 
present  case. 

But  that  part  of  the  Judgmrat  -which  de- 
crees that,  upon  the  failure  of  plaintiff  to 
pay  the  amount  remaining  unpaid  on  the 
mortgage,  all  his  right  and  title  to  the  mort* 
gaged  premises  shall  cease  and  determine, 
and  the  title  of  the  defendant  thereto  shall 
be  good  and  valid,  and  jdalntifE  shall  be 
barred  from  asserting  any  claim.  Interest,  or 
title  to  said  piemtees,  to  unwarranted  and 
erroneous.  The  proper  judgment  would  be 
that  npon  the  failure  of  plaintiff  to  pay  the 
said  amount  within  the  time  specified  by  the 
court  the  action  be  dismissed..  Cowing  t. 
Bogers,  84  GaL  665;  Booth  t.  Hosklns,  IS 
CaL  271, 17  Pae.  225.  Although  plalntifl  can- 
not bare  his  title  quieted,  under  tbe  facts 
here  presented,  while  tbe  mon^  for  which 
the  mortgage  was  given  remains  unpaid, 
still  tbe  defendant  can  have  no  affirmative 
remedy  for  his  ontlaved  debt,  which  the 
Judgment,  as  It  stands,  would  give  him.  If 
plaintiff  were  suing  In  his  own  right,  it 
might,  perhaps,  be  plausibly  argued  that  by 
his  complaint  be  waived  the  defense  of  the 
statute  of  limitations  against  the  barred 
debt  of  defendant;  but  an  administrator 
will  not  be  permitted  to  waive  either  the 
general  statute  of  Umitatlona,  or  the  failure 
of  a  party  to  present  his  claim,  l^e  Judg- 
ment must  therefore  be  modified  as  above 
indicated. 

Tbe  cause  Is  remanded,  with  directions  to 
the  superior  court  to  modify  the  Judgment 
am  above  indicated  by  striking  therefrom  all 
of  the  clause  immediately  preceding  the  last 
cbiuse  therein,  commencing  with  the  words, 
in  folio  72  of  tbe  printed  transcript,  "It  Is 
further  ordered,"  and  ending  with  tbe  words, 
In  folio  78,  "said  premises  or  any  part  there- 
of," and  by  Inserting  Instead  thereof  a  pro- 
vision that.  If  the  plaintiff  diall  not  pay  the 
amount  found  to  be  unpaid  upon  the  mort- 
gage within  a  specified  time  after  the  entry 
of  the  modification  of  tbe  judgment,— tbe 
time  to  be  fixed  by  the  superior  court,— then 
this  action  shall  be  dismissed.  In  all  other 
respects  the  Judgment  appealed  firom  Is  af- 
firmed. Neither  party  is  to  recover  costs  of 
this  appeal. 


FIRST  NAT.  BANK  OF  FRESNO  v.  DtJST 
et  aL    (No.  18,409.) 

{Supreme  Court  of  OaUfomla.    Nov.  14,  1S95.) 

OOUBTS— PowEB  TO  Correct  Dkcbeb— Aotioh  to 
Foreclose  Mortgaqb — Evidence. 

1.  In  an  action  to  foreclose  a  mortgage  and 
a  pledge  of  stock,  the  court  fouad  that  the  stock 


was  Rsslgned  to  plaintiff,  and  was  held  aa  securi- 
ty for  the  paj^ent  of  the  note;  but  the  Jodir^'-r^ 
failed  to  make  any  dispoeitiMi  ot  the  stock,  and 
directed  only  the  sale  of  the  land  to  satisfy 
judgmeut.  Beid,  that  the  fldlnre  to  imdade  m  ..'<i 
stock  in  the  judgment  was  an  error  of  k-^. 
which  the  couit  could  not  correct  on  motion,  a:*L-T 
the  judgment  was  entered. 

2.  In  an  action  to  foreclose  a  mortgage  n::d 
a  pledse  of  stock,  it  appeared  that  the  mon^  .^  .z 
gave  the  mortgatre  and  a  cotaln  other  notf^  a^^  is 
additional  secority  for  iba  note  secured  hj  xii« 
I^edge,  and  that  plaintiff  claimed  only  the  amimot 
due  on  the  latter  note.  Held,  that  it  was  u  i-  er- 
ror to  admit  in  evidence  the  f cnmfr  note  an  1  m  :it- 
gage. 

Commissioners*  decision.  Department  2: 
Appeal  from  superior  court,  Fresno  ccur-tj; 
J.  R.  Webb,  Judge. 

Action  by  the  First  National  Bank  of  Fres- 
no, a  corporation,  against  Frank  Z>q^  and 
Samuel  Davis,  to  foreclose  a  mortga^  and  a 
pledge  of  stock.  From  a  Judgment  for  pLiin- 
tiff,  defendant  Duay  appeals.  Modified  and 
affirmed. 

WUey  J.  Tlnnbi,  for  appellant    Geo.  Z. 
Church,  for  respondent 

HATNES,  O.  Actkin  to  fforeclose  a  mort-  I 
gage  and  a  pledge  of  water  stock.  Findiuji 
and  decree  passed  in  favor  of  tbe  plaintiff,  nu-i 
Dusy,  the  debtor  and  mortgagor,  im»peals  fiom 
the  judgment,  and  from  an  order  denying  a 
new  UlaL  The  demand  sougbt  to  be  f->re- 
closed  was  a  promissory  note  for  |1,000.  mii<le  ' 
by  Dnsy  to  the  plaintiff  December  28,  ISO. 
payable  on  demand.  Said  note  also  provldL-tl  i 
that  In  case  salt  a  reasonable  attorney ' 
fee  should  be  allowed  by  the  court  As  seL-mi- 
ty  for  the  payment  of  this  note,  Du8!y  assign-  | 
ed  to  the  bonk  shares  of  the  capital  5t<K-k 
of  the  Fowler's  Switch  Canal  Oompony.  The 
complaint  further  allied  that  <m  Decenibtr 
20,  1892,  defendant  Dusy,  as  farther  setmriTy 
for  the  payment  of  said  note,  executed  and 
delivered  to  O.  J.  Woodward  his  promissory 
note  of  that  date,  for  HOOO,  payable  on  li*.-  | 
mand.  and  at  the  same  ttane  executed  to  siid  I 
Woodward  a  mortgage  on  certain  real  estate 
therein  described,  which  note  and  murt^-aj:e 
Woodward  duly  assigned  and  transferred  ti> 
the  plaintiff,  and  prayed  tar  judgment  for  the 
amount  of  said  first-named  promiwny  note, 
with  Interest  as  therein  provided,  and  for  tlie 
sum  of  9200  as  a  reasonable  attorney's  fee  io 
the  action,  and  that  said  mcotgaged  prcm;:^es 
and  said  water  stock  be  sdd  to  satisfy  the 
same.  Defendant's  demnrrer  to  the  compliint 
was  overruled,  and  defendant  Duay  answered, 
and  denied  that  tiie  mortgage  described  in 
plalntUTs  complaint  to  a  lien  cm  any  of  ibe 
property  described  therein,  and  also  denlrd 
that  the  note  for  $4,500  and  tbe  mort^i^e 
were  executed  to  Woodward  to  secure  ttii? 
payment  ctf  said  $1,900  note,  and  alleged  that 
said  |4,S00  note  and  mortgage  were  deIirero>l 
to  Woodward  in  trust  to  take  up  and  deliver 
to  the  defendant  three  of  defendant's  promiK- 
sory  notes,  one  of  said  notes  being  the  one 
for  the  sum  of  $1,900,  mentioned  In  plaintirr's 
complaint,  and  that  oH  three  of  said  notes  ag- 


*  Digitized  by  Google 


Cat) 


F1B6T  NAT.  BANK  «.  BUST. 


477 


eiegate  tbe  nim  of  about  94,S00;  that  Wood- 
mid  Titrated  MM  troBt,  in  tbat  ba  ftaUed  to 
take  iqi  said  notes*  or  tftber  of  them,  and 
tbat  be  had  placed  satd  mortgage  on  reeoid 
as  a  lien  on  defendant's  property,  and  that 
he  transfored  said  (4,500  note  to  plaintiff 
without  tbe  knowledge  and  consent  of  the  de- 
fendant, and  In  Tlokitlm  of  bis  said  tmst  and 
agreement;  that  the  bank  took  said  transfer 
with  full  kno^riedge  of  tbe  trust  and  agree- 
Dieut  between  Woodward  and  defendant;  and 
tbat  satd  note  and  mortgage  were  wltiunt 
any  conddeiatlon  wtaaterer.  Defendant  also 
filed  a  aoBa  complaint,  setting  out  substantial- 
ly the  same  iactM,  and  prayed  fra  Judgment 
against  tbe  flaintiff  for  hU  costs.  Plaintiff 
•  answered  the  cross  complaint,  doiled  tbat 
Woodward  agreed  In  any  way  whatever  to 
take  np  or  cancel  any  of  defendant's  notes  aa 
a  condltton  of  tbe  executlom  of  said  note  and 
mortgage,  and  aBeged,  as  was  alleged  In  the 
complaint,  tlut  defendant  executed  and  deUv- 
ered  said  note  and  mortgage  as  further  se- 
cnrlty  for  the  payment  of  said  note  for  fl,900. 
The  flTHitngg  were  in  fiivor  of  tbe  plaintiff  upon 
all  the  issues,  and  Judgment  was  entered  there- 
on. It  appeued  from  tbe  evidence  tbat  at 
the  time  the  note  for  f^BOO,  and  the  mortgage 
to  secure  the  same,  were  executed,  Duay  was 
indebted  to  the  Bank  of  Selma  upon  two 
promlflBory  uotee,  one  for  the  sum  of  about 
$U90O,  and  the  other  forfSOO,  and  Interest  on 
each  of  them;  tliat  <me  ct  these  notes  was 
secured  by  a  pledge  of  stock  In  tbe  Fowler's 
Switch  OajuU  Company,  and  tbe  other  a 
mortgage  iqxm  the  ssme  property  mortgaged 
to  Woodward;  tbat  Woodward  was  a  di- 
rector in  the  Bank  of  Selma,  and  was  prest 
doit  and  gmeai  manager  <tf  the  Pint  Natlon- 
at  Bank  oi  Fresno^  tlie  plaintiff  In  this  action, 
and  that  his  Intention  was  to  have  this  mort- 
gage as  additional  security  fbr  defendant's  lur 
debtedness  to  tbe  Bank  of  Selma,  as  w^  as 
for  the  91,900  note  held  by  pbiintifl;  but  tbe 
Bank  of  Sdma  was  satisfied  with  tlie  security 
already  held  by  It,  and  declined  to  anU  itself 
of  the  additional  secnrity.and  In  this  action  tbe 
plaintiff  only  sou|^  to  recover  the  amount 
due  qion  the  (1,900  note,  toi^ther  wltb  its 
costs  and  a  reasonaUe  attorney's  fee,  as  pro- 
Tided  for  in  said  (1,900  note,  as  weU  as  In  tbe 
coUateial  note  and  mortgage. 

The  court  did  not  or  in  admitting  in  evi- 
dence tbe  collateral  note  and  mortgage.  That, 
as  wen  as  tbe  $1,900  note,  was  set  out  in  tbe 
cMuplaint;  and  aa  It  waa  conceded  in  the 
complaint  that  appellant's  indebtedness  to  tbe 
plaintiff  was  only  the  amount  of  the  original 
note  and  Interest,  and  aa  only  that  sum  was 
recovered,  appellant  waa  not  prejudiced  by 
any  of  ttw  rulings  ivon  tbe  adndssion  of  evl- 
dence  q>eclfled  by  aKKUant,  whether  they 
were  technically  correct  or  not  They  need 
not  therefore  be  considered  in  detalL  It  does 
not  atvear  tbat  It  would  have  ben^ted  aiwe^ 
lant  if  plaintiff  or  Woodward  liad  paid  the 
dalms  held  by  tbe  Bank  of  Selma;  and,  as  tbe 
court  found  ivon  sufficient  evidence  tbat 


Woodward     not  agree  ts  pv  Hum  dalma. 

appeasajit  was  not  prefodloea  by  Uia  mUng  of 
the  court  npon  the  Question  whether  he  bad 
paid  them.  Tlieee  remaAs  also  dispose  of  the 
questions  put  tn  Stroud  in  ration  to  tbe 
same  matter. 

It  iB.al80  Bpedfled  by  ^pellant  in  his  state- 
ment on  motion  for  a  new  trial  that  tbe  de- 
cision of  the  court  Is  against  law,  in  tbat  tbe 
pleadings  and  erldmce  in  said  action  show 
tbat  defendant,  to  secure  the  (1,900  note,  de- 
llvned  to  plainttfl  16%  shares  of  the  Fow- 
ler's Switdi  Oanal  Company's  stock,  and  that 
no  finding  is  made  In  regard  thereto,  and 
that  tbe  Judgment  neither  orders  said  shares 
of  BtoOs.  to  be  BtAA  nor  to  be  delivered  to  de- 
fendant; and  tbat  s^d  shares  of  stodc  are 
left  in  the  hands  of  plaintiff  without  any 
consideration  to  defmdant.  Tba  third  find- 
ing la  to  tbe  effect  that  appellant  assigned 
said  stodk  to  the  plaintiff,  and  that  plaintiff 
now  holds  said  stock  as  security,  and  that 
said  stock  is  evidenced  by  tbe  certificate  is- 
sued to  O.  J.  Woodward  as  trustee,  and  num- 
bered 463.  It  is  true,  bowever,  tbat  nei- 
ther the  order  for  Judgment  nor  tbe  Judg- 
ment aa  entered  made  any  disposition  of 
said  stock;  toA  tbjis  omission  presents  tbe 
prindpal  question  In  the  case. 

Tbe  findings  in  said  cause  were  filed  and 
Judgment  entered  on  tbe  28tta  of  April,  1891, 
and  notice  of  d^endant's  intention  to  move 
for  a  new  trial  was  given  on  May  8tb.  Ap- 
pellant's statement  on  motion  for  a  new  trial 
was  served  on  plaintiff's  attorney  June  e. 
1894.  On  June  IB,  1894,  the  plaintiff  served 
and  filed  notice  tbat  <m  the  2Sd  of  June,  1894, 
the  plaintiff  would  move  the  court  to  amend 
tbe  conclusions  of  taiw  filed  in  said  action 
by  inserting  aftw  tiie  word  "mortgage,"  In  a 
designated  place,  tbe  words  'together  with  the 
said  aixtera  and  cme-half  ahares  of  stodc"; 
and  also  to  amend  the  Judgment  herein  1^ 
inserting  In  a  designated  place  tbe  words 
'together  with  the  siztera  and  (ni»-balf 
shares  of  sto(^  also  desolbed  therein."  Tb\M 
motion  was  based  npon  an  affidavit  made  1^ 
counsel  for  tbe  plaintiff;  "That,  by  ndatake 
and  Inadvertence,  said  court  omitted  to  find, 
as  a  conduidon  of  law.  tbat  the  satd  plain- 
tiff Is  entitied  to  have  said  diares  of  stock 
aoid,  and  tiie  proceeds  applied  to  satisfy  said 
Judgment  so  made  and  entered  herein;  and, 
by  like  Inadvertence,  tbe  judgment  so  mad^ 
girrai,  and  entered  berdn  teiled  to  provide 
that  said  ahares  of  stock  be  sold,  and  tbe 
proceeda  applied  to  tbe  payment  of  said 
Judgment."  Dtfendanfs  counsd  objected 
to  tbe  consid^tion  of  the  motion:  First, 
"tliat  the  Judgment  tberdn  bad  been  duly 
given  or  made,  rendered,  and  entered  In  said 
action,  and  that  also  the  said  matter  was 
then  pending  <m  motUm  for  a  new  trial,  and 
was  without  tbe  Jurisdiction  of  the  court"; 
second,  "that  the  aalA  motion  and  tbe  satd 
affidavit  were  each  irrelevant,  incompetent, 
and  immaterial,  In  that  tbe  findings  and  con- 
clusions of  law  and  Judgment  bad  been  ren- 
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detei-  u*  entrndu"  The  mait  «T«miled 
them'  objeettoas,  and  ordered  the  derk  to 
ameDd  tbfr  conalualoM  of  law  aa  reqnested 
br  plaindff;  and  alao  to  amwd  tta»  Jndff' 
meat  by  bweffttng  tbft  words  stated  In  taid 
notice  of  motion;  and  to  this  rnUnv  of  the 
court,  and  tie  order  so  made,  the  defendant 
excepted. 

CSounssl  for  respondent,  upoa  this  point, 
says  that  "the  only  ehange  made  waa  to 
make  the  Jodsment  ent«ed  couftHrm  wltb 
the  Jndgment  a»  prononnced  by  th«  cooit.*' 
If  that  were  true,  there  would  be  so  quea- 
Ucm  aa  to  the  power  of  tbe  court  to  make 
the  amendmrat.  But  tiw  water  sto<A  was 
not  included  In  or  affected  by-  the  exAer  of 
tbe  court  upon  wbk^  tbe  yadgimat  as  orig- 
inally «itered  waa  based.  Ibe  concluirions 
of  law  were,  tn  anbatance^  simply  that  the 
plaintiff  was  entttled  to  a  Judgment  for  a 
spedfled  sum  of  money,  with  a  specified  sum 
aa  attoniey'a  fees  and  costs  of  salt;  that  tbe 
s^d  amounts  were  a  ralid  lien  iqxn  the 
lands  and  pmslaes  described  In  the  com- 
plaint; and  that  idalnUfC  t»  entitled  to  Itare 
said  premises  lold  aceovdloff  to  law,  and  the 
proceeds  applied,  etc.;  and  conciodes  wtth 
the  order,  "Let  judgment  ,be  entered  accord- 
ingly." It  Is  clear  that  tbe  judgment  as  orlg- 
Inally  entered  was  in  precise  accordance  with 
tbe  conctoslotts  of  taw  and  the  order  of  the 
court  WbettieT  the  water  stock  sbonld  be 
sold  at  aS  to  satisfy  the  pl8intlfl*a  claim,  or 
vfhether  It  should  be  sold  before  resorting 
to  tbe  real  estate  embraced  in  the  mortgage, 
or  whether  uie  stodi.  should  be  surrendered 
to  the  defendant,  were  Jodlcial  guestlone, 
■which  tbe  court  failed  to  pass  upon,  and  this 
failure  was  an  errcHr  of  law  whieh  it  was  net 
in  tbe  power  of  tbe  court  to  correct  upon  mo- 
tion. It  Is  true  tbe  comiilalnt  alleged  a  Uen 
Tipon  tbe  stock,  and  prayed  that  It  might  be 
sold  as  welt  as  the  real  estate,  and  the  conrt 
found,  as  a  fact,  that  tbe  sto<^  was  assigned 
to  the  ptalDtiir,  and  was  then  held  as  secur- 
ity for  tbe  payment  of  said  91,900  note,  and 
no  reason  appears  upon  tbe  face  of  the  Judg- 
ment roll  why  It  should  not  be  sold  In  sat- 
isfaction of  tbe  plaintiff's  Judgment  But  a» 
said  above,  tbe  making  of  an  order  that  It 
be  sold  Involrea  Judicial  action,  and  we  tbtnk 
the  better  rule  Is,  as  to  such  omissions  or 
mistakes,  ttiat  it  is  not  In  the  power  of  the 
court  after  the  entry  of  Judgment,  to  make 
a  new  order  directing  tbe  sale  of  otber  prop- 
erty than  that  embraced  In  the  original  or- 
der and  tbe  Judgment  entered  tbereon;  that 
such  direction  would  be  equivalent  to  exer- 
cising a  revisory  power  orer  the  Judgment 
itself  by  the  same  auttiorlty  that  pronounced 
it.  See  Freem.  Judgm.  {  70,  and  cases  cited 
In  note  2.  The  same  author,  in  tbe  same 
BectioD,  says:  "To  entitle  a  party  to  an  order 
amending  a  Judgment,  order,  or  decree,  he 
must  establish  that  the  entry  as  made  does 
not  conform  to  what  tbe  court  ordered." 
And,  again:  "On  the  one  band.  It  la  certain 
tbat  i^oceedtnga  for  the  amendment  of  Jndc- 


menta  oucbt  nerer  to  be  permlttad  beeome 
rerlaiwy  or  apqpdlate  la  their  nature;  ong^ 
never  to  be  Uie  meana  of  raodlfjring  <»-  m- 
larglng  tbe  Jndgment  oe  the  Judgment  record, 
80  tbat  It  BboU  express  aoBaetUng  which  the 
court  did  not  prononnee,  even  tboogh  the 
propmed  ajDsendment  embmooB  matters 
wbleb  ovgbt  <dear|r  to  baTe  beea  ae  pro- 
noimced." 

Tbe  dceialoa  ot  tbe  eonr^  leferred  to  in 
aeeUona  6S2  and  683  of  tbe  Code  at  CUtU 
Piocedvrew  when  filed,  amonnts  in  l»w  to  a 
rskdltloa  of  Hk  Judgment  Water  Oo. 
Weat,  S6  Oal.  847,  8S  Pac.  9S&  *Tti»  rendi- 
tlon  of  a  Judgment  la  a  Judicial  Zta  en* 
terfns  upon  tbe  record  Is-  mwely  mlBlste> 
rlaL"  OrUa  t.  KeaaUK  80  OaL  478.  as  Pac  . 
1074.  I&  Siehel  T.  GarrUlo.  43  Oal.  607,  tbe 
qaesttM  whether  oondnaiona  of  law  could 
be  changed  before  the  entry  of  Judgment 
tbereon  was  laade,  bat  not  decided.  In  Gon- 
dee  T.  Barton,  62  Cat  1,  It  was  htid  tbat 
tbe  cooclosiOBS  of  law  first  anaoaaced  were 
not  final  and  beyond  tbe  reach  of  tbe  comt, 
so  as  to  preclude  the  court  from  chansring 
tbem  at  any  tims  before  tbe  Jndgiaeat  Is  eQ< 
tered.  In  Brodcr  t.  Coidain,  88  Cal.  362,  33 
Pac  211,  it  was  sold  that  seetktn  633  of  tbe 
Code  of  Civil  Procedure  "requires  tbe  court 
In  giving  tb&dedsion  to  state  tbe  facts  found 
and  tbe  coneluskias  of  law  ssparat^,  and 
provides  that,  after  tbe  decision  baa  bees 
gtren,  Judguent  nmst  be  entered  according- 
ly. Die  Jndgment  wtdeb  ia  t»  be  eatered 
upon  the  decision  Is  the  sentence  ot  tbe  court 
la  oonfonalty  wltb  tbe  coacluslon  of  law, 
and  must  find  Its  basis  therein";  and  it  waa 
further  said  tbat  "they  [the  coDcIvstons  of 
law]  may  be  changed  by  tbe  eoort  any  time 
prior  to  the  entry  of  J«dcm«ftt";  cttbig  Oon- 
dee  V.  Barton  and  Orlm  r.  KesaAng,  siqira. 
See,  also.  In  re  Oook'a  Batata,  77  CaL  22B,  17 
Pac.  923,  and  19  P&e.  4&1«  where  OMktoe  t. 
Barton,  supra,  is  cited. 

I  do  not  find  any  case  In  tills  state  wbero 
the  question  as  to  tbe  power  of  the  coort 
to  change  or  add  to  its  conclnslons  at  law 
after  the  entry  of  tbe  Judgment  baa  be«k 
expressly  decided;  but  the  language  used  in 
the  cases  above  cited,  inferentfalty  at  least, 
limits  the  power  the  court  In  tbla  regard 
to  a  period  which  expires  with  the  entry  «tf 
tbe  Judgmeait  In  Egxn  v.  Egan,  90  CaL  21, 
27  Pac.  22,  It  was  said:  "It  clearly  appears  , 
in  tbe  present  case  that  tbe  m^ter  c<ntaln- 
ed  In  the  amendment  made  by  the  order  ap- 
pealed from  was  not  omitted  from  the  Jndg- 
ment  by  reason  of  any  neglect  of  the  cleric 
In  recording  the  same,  but  waa  IntentlonaUy 
excluded  therefrom  by  tbe  court  Itself  at  tbe 
time  It  rendered  ttw  Jndgment  If  It  should 
be  admitted  that  tbe  court  ought  -to  have  In- 
cldded  tbe  provisions  of  tbls  stipnlatlon  In 
Ite  decree.  Its  follure  to  do  so  was  an  ecrtM', 
resulting  eittier  from  a  misconoeptlon  of  the 
law  applicable  to  the  facts  before  It,  or  from 
a  failure  to  give  suffidoit  consideration  to 
those  facts.   In  either  case  It  was  an  error 
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of  lav  committed  at  the  trial,  wblcb  the  de- 
f«id&nt  Bhoold  have  sought  to  remedy 
throngh  ^er  motion  for  a  new  triaL"  nie 
priLiCiple  there  decided,  we  think,  la  eonctn- 
slve  of  the  question  imder  conslderatlra. 
This  conclusion,  however,  Is  strongly  sop* 
ported  b7  the  case  of  Forquer  t.  Foniner,  19 
IlL  71,  where  it  was  said:  **rhl8  was  not 
a  clerical  mistake  of  the  cleift  in  oderlng 
up  the  decree  wUch  was  rendered  hy  the 
court,  bat  was  an  error  ci  the  coort  In  ren< 
deling  the  decree,  which  should  be  reversed 
on  enor.  There  Is  nothing  to  show  that  the 
court  noticed  the  prayer  of  the  hOl  that  the 
r^hts  of  thB  widow,  hi  the  lease,  should  be 
reserved  to  her  In  the  sale  to  be  made  of 
tte  premises,  and  that  the  judge  tnteoded 
to  reserve  such  right  in  the.  decree.  The 
draft  of  the  decree  was  dmwn  by  the  com- 
plainants' solicitor,  and  he  swears  tiiat  he 
Inadvertently  omitted  to  Insnt  the  saving 
daase,  accwdlng  to  the  prayer  of  the  bin. 
The  presumption  Is  that  the  court  Inspected 
the  draft  thus  drawn,  and  pronounced  It  as 
Uie  decree  of  the  court  vrlthout  criticfdly 
comiMirlng  It  with  the  blU,  and  hence  was  In* 
advertently  led  into  the  error  which  un- 
doubtedly exists  In  the  decree.  The  iderk 
correctly  copied  Into  the  record  the  draft  of 
the  decree  as  it  was  rendered.  If  the  Judge's 
minutes  showed  that  there  was  a  saving 
clause,  we  might  presume  tiiat  the  draft  pre- 
pared by  the  solicitor  did  not  express  the 
i^le  of  the  decree,  and  that  the  elsrk  had, 
by  mistake,  omitted  to  enter  the  saving 
clause  In  the  decree,  when  the  amendment 
might  have  been  authorised  by  the  statute 
of  Jeofails;  but  there  Is  nothing  to  show 
that  the  court  Ind  an  Intention  to  Insert 
such  saving  clause.  This,  then,  was  clearly 
a  Judicial,  and  not  a  clerical,  error,  which 
can  only  be  corrected  In  this  court." 

We  cannot  say  that  the  omission  of  the 
court  to  dispose  of  the  water  stock  by  the 
decree  was  not  prejudicial  to  appellant,  and, 
as  It  was  cleariy  erroneous,  the  motion  for  a 
new  trial  should  have  been  granted.  The 
amendment  ot  the  order  fw  Judgment,  and 
tlw  ameodment  of  the  Judgmnit  Itself,  being 
unauthorized  and  beyond  the  Jurisdiction  of 
the  court,  and  therefore  void,  did  not  change 
the  sttoatlon.  If  the  moti<m  for  new  trial 
should  have  prevailed,  the  amendment  not 
having  been  made,  It  should  have  been 
granted  notwIthBtandlog  the  amendment. 
But,  as  the  pledge  of  the  water  stock  was 
admitted  by  the  answer,  the  stock  should 
have  been  Included  In  the  order  for  judg- 
ment, and  In  the  judgment  and  order  of  sale. 

The  cause  should  be  remanded,  with  direc- 
tions to  the  court  below  to  amend  Its  order 
for  judgment,  and  the  judgment  therein,  so 
as  to  include  said  water  stock  In  the  order  of 
sale,  and  directing  tluit  said  water  stock 
shall  be  first  sold  unless  the  defendant  Bhall 
otherwise  direct;  and  the  judgment,  as  so 
amended,  Aeuld  be  affirmed,  appellant  to 
recover  his  costs  on  this  appeal. 


We  concnr:   BRITT,  O.;  BHARLS,  O. 

PBB  CURIAH.  ¥m  the  reasons  giran  In 
the  foregoing  t^lnlon,  it  is  ordered  that  this 
cause  be  remanded  to  the  court  below,  witti 
directions  to  modify  the  Jud^ent  so  as  to 
Include  saki  water  stock  In  the  order  of  sale; 
and.  am  so  modified,  the  Judgment  be  afflna* 
ed,  appellant  to  recover  his  costs  on  this  ap- 
peal. 


In  re  LBYINSOITS  BSTATIL  (Nol  lfi.01&> 
(Supreme  Coort  of  Califonua.  Nov.  28,  1806.) 
ArrsAL  —  RBMrrmoa  —  UonmoATioK  or  Jtme- 

HBKT. 

A  motion  on  appeal  ftir  a  modification  of 
a  Jndgment  for  payment  of  costs  nnst  be  made 
before  the  remittitar  Issues. 

In  bank. 

JudldBl  settlanent  of  tbe  aoeonnts  of  J.  W. 
Goodwin,  administrattv  with  the  will  an- 
nexed of  John  Lerlnson,  deceased.  An  order 
allowing  the  account  with  the  exceptkm  of 
one  iton  was,  on  appeal,  modified  and  af- 
firmed. On  motlMi  to  modify  judgmait  tm 
payment  of  coeta.  Denied. 

For  fptraw  opinion,  see  41  Smt.  48tL 

TWL  OUBIAH.  Motion  to  noaD  the  imnit* 
titar  herein  flit-  the  pnrpeae  of  seciirlng  a 
modification  of  the  direction  made  therein  for 
the  pajmantttf-ttie  coats  of  the  appeal.  With- 
ont  refermce  to  the  msxtts  of  the  motion,  It 
comes  too  late.  tIm  remittitur  was  regularly 
Issued  on  September  6,  ISOS,  and  this  motion 
was  not  noticed  until  October  ISth  toUowlng. 
It  respondent  desired  a  modification  of  the 
Judgment  In  any  reapeet,  tba  xwoper  applica- 
tion should  have  been  made  before  the  going 
down  of  the  remittitur.  Gray  t.  Palmar,  U 
OaL  841.  When  the  zemlttltur  has  been  duly 
and  regularly  Issued,  wlthoot  Inadvertenosk 
we  have  no  power  to  recall  It  This  coort 
thureopon  loses  Jnrlsdictlfm  of  the  canae^  ex- 
ov>t  In  a  case  of  mistake,  or  of  fmod  or  bn- 
poeltion  practiced  upon  the  coart,  neither  of 
which  demmts  appear  In  this  case.  People 
V.  Spragus,  57  Oal.  147;  Bowland  v.  Kreren- 
hagen,  24  CaL  62.  Motion  denied. 


PEOPLB  V.  JAM08  et  aL    (Of.  41.) 
(Sopreme  Court  of  OaUfomia.    Nov.  26,  1896.) 
FOHasBT — IsmioTMSirr— Vabiavob — Iz>bm  SovAita 

1.  nioogh  fomlahlBg  Intoxicating  Uqaors  to 
Indiant  is  pn^blted  by  law,  Indiaiu  may  be 
convicted  ox  forging  an  order  to  fnrniih  liquor  to 
"hwrer." 

2.  The  names  "Cna&VM,**  as  alleoed  la  an  In- 
dletoicnt,  and  ''Cnwhcs,"  as  shown  By  the  proof, 
arb  IdMQ  lODans. 

Department  1,  Appeal  from  superior  court, 
Del  Norte  county;  James  B.  Murphy,  Judge. 

Henry  James  and  W.  H.  Miller  were  coi>- 
vfeted  of  fsrflery,  and  impeaL  Afltanmed. 
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(Cal. 


R.  W.  Miner  and  Dugene  McNamaia,  for 
appellants:  Att7.  Gen.  Fitzgerald,  for  the 
Peopla 

TAN  FIjBBT,  J.  Defendants  were  coDTlot- 
ed  of  forgery,  the  charge  helng  that,  with  In- 
tent to  defraud  Frank  Oroslns  and  Oottlob 
Hess,  they  forged  a  false  and  fraudulent  or^ 
der  for  the  delivery  of  chattels,  In  these 
words:  "March  2G,  "95.  riease  give  to  bear- 
er 6  gal.  beer,  and  oblige,  Frank  Crushes," 
-4nd  passed  said  order  upon  Gottlob  Hess. 

1.  The  evidence  discloses  that  the  defend- 
ants are  Indians,  and  It  is  urged  in  their  be- 
balf  that  inasmuch  as  the  sale  or  furnishing 
of  Intoxicating  liquor  to  Indians  Is  positively 
prohibited  by  law,  and  made  a  felony,  the 
order  In  question  was  without  legal  efficacy 
and  void,  and  therefore  not  the  subject  of 
forgery;  that,  even  If  genuine,  It  was  not  an 
Instrument  wblch  the  defendants  were  capa- 
ble In  law  of  making  use  of,  because  the 
person  upon  wbom  it  was  drawn  was  not 
permitted  to  honor  it;  and,  consequently, 
that  the  false  making  of  It  could  not  operate 
to  the  injnry  or  defrauding  of  any  one,  and 
for  that  reason  the  act  did  not  constitute 
forgery.  This  argument  assumes  that  the 
supposed  Infirmity  of  the  forged  paper  ap- 
pears upon  its  face,  and  consequently  was 
bound  to  be  taken  notice  of  by  the  person 
upon  whom  It  was  drawn.  But  such  is  not 
the  fact  The  paper  is  drawn  to  bearer,  and, 
assuming  defendants*  position  to  be  true  In 
the  Instance  of  a  paper  disclosing  Its  Inva- 
lidity upon  Its  face,  this  paper.  In  the  hands 
of  other  than  an  Indian,  was  susceptible  of 
being  made  the  engine  of  fraud  and  Injury. 
In  this  view,  the  fact  that  It  was  presented 
and  passed  by  tbe  defendants  Is  wholly  Im- 
material, and  may  be  laid  out  of  considera- 
tion as  a  false  factor.  If,  upon  Its  face,  the 
paper  Is  capable  of  being  used  to  defraud 
those  who  may  act  upon  It  as  genuine,  it  Is 
within  the  statute.  People  v.  Monroe,  100 
Oal.  664,  35  Pac.  320,  and  cases  there  cited. 
In  that  case  substantially  the  same  objection 
was  made  as  here,  and  it  is  there  sold  by 
Mr.  Justice  Garontte,  speaking  for  the  court: 
"There  Is  no  question  but  that  a  writing 
which  Is  a  nudum  pactum  Is  not  the  subject 
of  forgery;  but  a  contract  which  a  court  will 
not  enforce,  or  even  recognize,  because  It  is 
against  the  policy  of  tbe  law,  cannot  be  term- 
ed a  'nudum  pactum.'  A  forged  contract, 
even  though  It  covers  a  subject-matter  which 
makes  It  void  as  against  public  policy,  upon 
its  face  may  present  such  an  appearance 
that.  If  genuine,  It  might  Injure  another,  and 
such  a  one  satisfies  the  test  which  we  have 
laid  down."  In  People  V.  Krummer,  4  Park- 
er, Cr.  R.  219,  replying  to  a  like  objection.  It 
Is  said:  "We  are  never  called  upon  to  deter- 
mine whether  In  legal  construction  the  false 
instrument  or  writing  ia  an  instrument  of  a 
particular  name  or  character.  It  is  a  matter 
of  perfect  indlCTerence  whether  it  possesses 
or  not  tbe  legal  reqnlsitee  <tf  a  bill  of  ex- 


change, or  an  order  for  the  payment  of 
money,  or  the  delivery  of  property.  The 
question  Is  whether  upon  Its  facg  It  will 
have  the  effect  to  defraud  those  who  may 
act  upon  it  as  genuine,  or  the  person  In 
whose  name  it  la  forged.  It  Is  not  essential 
that  tbe  person  In  whose  name  It  purports  to 
be  made  should  have  the  legal  capad^  to 
make  It.  or  that  the  person  to  whom  it  Is  di- 
rected should  be  bound  to  act  upon  It  If  gen- 
uine, or  have  a  remedy  over."  Tested  by 
these  principles,  the  contention  of  defendants 
cannot  be  sustained. 

2.  The  objection  that  the  demurrer  to  the 
Information  should  have  been  sustained  be- 
cause it  is  allied  that  tbe  Intent  was  to  de- 
fraud one  "Prank  Groslus,"  and  the  forged 
instrument  alleged  is  signed  "Frank  Crush- 
es," Is  without  merit  Within  the  doctrine 
of  Idem  sonans,  there  Is  no  material  vari- 
ance or  difference  in  tbe  names. 

The  Judgment  and  order  denying  a  new 
trial  are  afllrmed. 

Wo  concur:  OAROUTTB,  J.;  HARRISON, 

J. 


WHITE  T.  SUPBRIOR  COTTRT  OF  OETT 
AND  OOUNTr  OF  SAN  FRANCISCO. 

(s.  P.  iia) 

(So^rane  Oonrt  of  California.  Nov.  13,  1S05.) 

CBBnosABi— Was*  Lias— FisAL  Obdsb  nr  Goa- 
nMFT.  . 

1.  On  a  petition  for  writ  of  certiorari  to 
review  an  order  of  court,  facts  atFectlnK  tbe 
validity  of  the  order  can  only  be  considered  as 
they  alTect  the  Question  of  jurisdiction. 

2.  Cotiorari  will  not  issne  to  review  an  or- 
der of  court  adjudpng  the  petitioner  giiilty  of 
contempt  ia  dia^tBing  of  his  property  in  violation 
of  a  decree  of  divorce  enjoinlog  him  from  so 
doing,  on  the  ground  that  the  restraint  is  per- 
petaal,  ^ce  it  Is  an  mot  which  can  lie  oor^ 
rected  by  appeal. 

8.  Certiorari  will  not  issue  to  review  a  final 
order  of  guilty  in  contempt  proceedings  because 
of  an  erroneouB  ruling  on  a  plea  of  formor 
Jeopardy,  shice  the  plea  does  not  go  to  tibe  juris- 
diction, 

4.  After  a  cause  has  been  assigned  to  one 
department  of  the  snperior  court,  a  transfer  to 
aoother  department,  though  irregular,  will  not 
render  proceedings  In  the  latter  for  contempt  of 
an  order  made  by  the  former,  while  the  cause 
vFas  under  its  control,  void  for  want  of  jurisdic- 
tion, and  subject,  therefore,  to  review  by  oer- 
tlorari.  since  the  jurisdiction  of  ranses  is  br  the 
constitntion  (article  6,  {  tt)  vested  In  the  conrti 
and  not  in  departments. 

In  bonk. 

Petition  by  George  B.  White  a^^nat  the 
superior  court  of  the  city  and  county  of  San 
Francisco  tor  a  writ  of  certiorari.  Writ  de- 
nied. 

Barclay  Henly  and  Edward  Lynch,  for  pe- 
titioner. Henry  S.  Hlghtiw,  for  respondent. 

VAN  FLEE3T,  J.  Application  for  certiorari 
to  review  an  order  of  said  court  (department 
4  thereof)  adjudging  petitioner  guU^  of  con- 
tonpt. 
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In  tbe  case  of  George  B.  Wliite  tb.  Frankte 
White,  pending  In  said  superior  court,  where- 
in petitioner  Is  the  plaintiff,  the  superior 
court  entered  a  decree  divorcing  the  parties; 
and  by  said  decree,  after  reservli^  the  prop- 
erty  rights  of  the  parties  for  future  consid- 
eration, it  is  provided:  "That  until  the  fur- 
ther, supplemental,  and  final  decree  afore- 
said Is  duly  entered,  recwded.  and  carried 
into  effect,  the  plaintiff,  his  agents,  attor- 
neys, trustees,  employto,  and  serrants,  and 
each  of  them,  be,  and  th^  hereby  are,  en- 
joined and  restrained  from  selling,  convey- 
ing, alienating,  assigning,  transferring,  mort- 
gaging, hypothecating,  Incumbering,  or  In 
any  manner  disposing  of,  embarrassing,  com- 
plicating, or  affecting  the  community  prop- 
erty of  the  plaintiff  and  the  defendant,  real 
and  personal,  or  any  part  or  portions  there- 
of, and  bis  own  separate  proper^,  real  and 
personal.  Including  all  moneys  and  securities 
the  plaintiff  has  on  hand,  and  the  Income  de- 
rived from  said  property,  or  any  part  or  por^ 
tlons  thereof,  except  that  plaintiff  may  be 
permitted  to  pursue  and  carry  on  his  usual 
and  ordinary  business;  and,  with  respect  to 
the  whole  of  said  property,  from  doing  or 
permitting  or  suffering  to  be  done  ajiy  act  or 
acts  in  violation  of  the  rights,  or  any  of 
them,  of  the  defendant  respecting  the  sub- 
ject of  this  action,  or  tending  to  render  the 
Judgment  or  decree  In  favor  of  the  defend- 
ant, or  any  part  thereof,  IneffectnaL"  Sub- 
sequent to  the  entry  of  said  decree,  the  su- 
perior court  appointed  a  receiver  in  said 
action,  and  directed  him  to  take  possession 
and  control  of  all  the  proi>erty  of  petitioner, 
and  hold  it  subject  to  the  direction  and  con- 
trol of  the  court  The  proceeding  for  con- 
tempt against  petitioner  was  commenced 
Mnce  the  making  of  the  decree  and  order 
aforesaid,  and  the  acts  charged  as  constitut- 
ing such  contempt  were  In  making  two  cer- 
tain leases  of  his  lands,  in  violation  of  the 
Injunction  contained  in  said  decree,  and  In 
Interfering  with  and  obstructing  the  receiv- 
er in  the  ^orts  of  the  latter  to  take  posses- 
sion of  said  property.  Petitioner,  having 
been  duly  cited  and  tried,  was  found  guilty 
of  the  acts  charged,  and  It  was  adjudged 
that  they  constituted  a  willful  contempt  of 
said  court;  and  petitioner  was  sentenced  to 
suffer  five  days'  Imprisonment  in  Jail,  and 
to  pay  a  fine  of  ¥500.  He  seeks  by  this  pro- 
ceeding to  have  the  Judgment  of  contempt 
.annulled. 

Numraons  grounds  are  urged  against  the 
validity  of  said  Judgment,  but  we  regard 
most  of  them  as  possessing  little.  If  any, 
merit  Many  of  the  allegations  contained  in 
the  very  voluminous  petition,  and  a  consider^ 
able  part  of  petitioner's  argument,  relate  to 
matters  of  fact  and  propositions  of  law  which 
can  by  no  posdblUty  arise  or  be  considered 
upon  certiorari,  for  the  simple  reason  that 
they  in  no  manner  Involve  the  Question  of 
Jurisdiction,  but  go  only  to  that  of  mere 
error  In  the  rulings  of  the  superior  court  in 
T^p.no.5— 81 


the  mattw  complained  of.  NoUilng  Is  bet- 
ter understood  than  that  on  this  proceed- 
ing the  single  question  Involved  Is  whether 
the  lover  court  baa  nceeded  Its  Jurisdiction. 
If  it  has  not,  no  matter  how  grievously  It 
may  have  erred  to  the  prejudice  of  the  peti- 
tioner, either  in  matters  of  &ct  <a  matters 
of  law,  this  vrrit  vrill  not  afford  an  avenue 
of  relief.  Central  Pac.  B.  Co.  v.  Placer  Co., 
43  Cal.  365;  Whitney  v.  Board,  14  Cal.  479; 
Buckley  v.  Superior  Court,  96  CaL  119,  31 
Pac.  8;  Loalza  v.  Superior  Court  85  Cal.  11, 
35,  24  Pac.  707.  The  (jnesUon  being  purely 
one  of  power,  the  mere  manner  In  which  the 
contempt  proceeding  was  tried,  the  rulings  of 
the  court  upon  the  admissibility  of  evidence^ 
and  kindred  matters,  are  tilings  wholly  wltb- 
ont  the  range  of  our  Investigation.  Nor  can 
we  look  Into  the  evidence  to  inquire  aa  to  its 
sufficiency  to  sustain  the  finding  and  conclu- 
slon  of  the  superior  court.  If  the  court  had 
Jurisdiction,  and  the  recitals  of  the  Judgment 
or  order  are  sufflclent  to  sustain  It,  those  re- 
citals are  conclusive  upon  us  in  this  pro- 
ceeding. We  are  confined  to  the  record. 
"If  the  order  is  one  which  the  court  had 
power  to  make.  It  is  not  for  ns  to  inquire 
whether  tills  power  was  properly  exercised 
or  not  The  writ  of  review  Is  not  a  writ  of 
error."  Von  Boun  v.  Superior  Court  58  Cal. 
858.  "The  mere  grounds  upon  which  the  de- 
termination was  reached  may  or  may  not  be 
correct  In  themselves.  These  may  be  sup- 
ported  by  evld^ce  Inadmissible  when  test- 
ed by  the  rules  governing  the  Introduction 
of  evidence.  The  reasons  given  for  the  con- 
clusion arrived  at  may  or  may  not  be  such 
as  address  themselves  to  the  Judgment  of 
others;  but  erroneous  views  entertained,  or 
Incorrect  reasons  assigned,  or  evidence  er- 
roneously admitted  In  deciding  the  contro- 
versy, do  not  make  a  case  of  want  of  Juris- 
diction." Central  Pac.  R.  Co.  v.  Placer  Co., 
supra.  In  Ex  parte  Ah  Men,  77  CaL  198,  19 
Pac.  380.  It  Is  said:  "Neariy  all  of  the  ob- 
jections urged  against  the  validity  of  the 
Judgment  convicting  petitioner  of  a  contempt 
are  answered  by  the  recitals  In  the  Judgment 
itself.  If  the  record  were  silent  as  to  the 
jurisdictional  facts,  Jurisdiction  would  be 
presumed;  but  the  Judgment  Itself  recites  all 
the  facts  necessary  to  the  exercise  of  Juris- 
diction by  the  court  •  •  •  The  matters 
adjudicated  are  conclusive,  and  no  evidence 
dehors  the  record  can  be  received  to  im- 
peach them."  See,  also.  Ex  parte  Stemes, 
77  Cal.  156.  19  Pac.  276;  Farmers'  &  Mer- 
chants' Bank  v.  Board  of  Equalization,  97 
Cal.  818.  32  Pac.  312;  Buckley  v.  Superior 
Court.  96  Cal.  119,  31  Pac.  & 

These  considerations  strip  the  case  of  much 
of  Its  bulk,  and  render  It  unnecessary  to  no- 
tice in  detail  many  questions  raised,  wlilch 
It  will  readily  be  perceived  are  swept  aside 
by  the  principles  above  announced. 

Within  those  principles  falls  the  objection 
that  the  superior  court  had  no  power  to  put 
the  restraint  upon  petitioner's  right  to  dls- 
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pose  of  bis  property  whicb  It  does  by  the 
Injunction  contained  In  Its  decree,  and,  con- 
sequently, that  petitioner  was  guilty  of  no 
contempt  for  violating  It,  It  Is  not  question- 
ed that  the  coort  had  Jurisdiction  of  t^e  ac- 
tion for  divorce,  and  power  to  put  a  prefer 
restraint  upon  the  disposition  of  the  proper- 
ty, pending  the  final  determination  of  tbe 
rights  of  the  parties  therein;  but  It  Is  claim- 
ed tliat  the  restraint  here  is  practically  per^ 
petnal,  and  that  this  it  was  beyond  tbe  pow- 
er of  the  court  to  make.  It  Is  perfectly  ob- 
tIous  that  this,  If  true,  would  not  amount  to 
an  excess  of  ^risdlctlon,  but  an  error,  mere- 
ly, which  could  be  corrected  upon  appeal; 
and,  until  so  corrected,  the  decree  would  be 
obligatory  upon  the  parties,  and  they  would 
violate  its  terms  under  pain  of  contempt  lit 
re  Cohen,  6  Gal.  494. 

Within  the  same  general  principles  Is  the 
further  objection  that  the  facts  alleged  in  the 
petition  show  that  the  petitioner  has  been  twice 
In  jA)pardy  for  the  acta  for  which  he  was  con- 
victed of  contempt.  In  Mulr  v.  Superior 
Court,  58  Cal.  301,  ta  passing  up<xi  tbe  same 
objectira,  the  court  say:  "The  defense  of  a 
former  adjudication  does  not  go  to  the  Juris- 
diction of  the  court.  In  this  case,  when  the 
question  of  whether  the  contempt  charge  has 
been  before  adjudicated  was  raised,  the  court 
bed  the  same  power  to  pass-  upon  It  as  It  had 
to  pass  upon  any  other  question  In  the  case; 
and.  If  It  erred  In  holding  that  there  was  not 
such  former  adjudication,  as  claimed,  tbe  er- 
ror cannot  be  reviewed  upon  certiorari.  That 
writ  lies  only  in  cases  wbere  the  Inf^or  tri- 
bunal has  exceeded  Its  jurisdiction." 

This  leaves  substantially  but  one  objection 
to  be  disposed  of.  It  Is  claimed  that  neither 
the  department  of  said  court  In  which  the  con- 
tempt proceeding  was  tried,  nor  the  Judge  there- 
of, ever  acquired  jurisdiction  of  said  cause  or 
of  the  parties,  for  the  reason,  as  It  Is  alleged, 
that  said  divorce  action  was  never  lawfully 
transferred  thereto.  This  contention  Is  based 
upon  the  fact,  set  forth  In  the  petition,  that 
the  action  was  originally  assigned  for  trial  to 
department  1  of  said  court,  and  after  being 
there  partially  disposed  of,  and  said  decree  of 
divorce  entered  therein,  was  by  the  presiding 
Judge  of  said  court  transferred  for  further  dis- 
position to  said  department  4,  wherein  the 
judgment  of  contempt  was  entered.  The  rule 
of  said  court  providing  for  the  method  of 
transferring  a  cause  from  one  department  to  an- 
other Is  set  out,  and  facts  are  alleged  showing 
that  the  order  transferring  the  action  of  "White 
vs.  White  was  not  made  in  accord  with  the 
requirements  of  thati  rule,  but  In  disregard  and 
violation  thereof;  and  It  Is  ui^ed  that,  by  rea- 
son of  this  fact,  department  4  and  the  judge 
presiding  therein  never  became  vested  with 
power  to  hear  or  determine  said  contempt,  and 
that  its  judgment  In  the  premises  is  void.  But, 
taking  the  facts  to  be  true,~and  they  are  not 
dented,— they  in  no  way  Involve  the  question  of 
jurisdiction.  The  jurisdiction  of  causes  Is 
vested  Us  the  constltuti<m  In  the  court,  not  In 


any  particular  Judge  or  department  tliereof. 
The  constitution,  in  fact,  says  nothbig  about 
departments.  It  provides  that  there  may  be 
as  many  seaslons  of  the  court  at  the  same 
time  as  there  are  Judges  (section  6,  art.  6);  but, 
whether  sitting  separately  or  toKether,  tbe 
Judges  hold  but  me  and  tbe  same  court;  and 
tike  Jurisdiction  they  exerdse  In  any  cause  is 
tiut  of  the  court,  and  not  tbe  IndlvldoaL  Tbe 
dlTiskm  Into  d^STtmenti  Is  pnrdy  Imaginary, 
and  tot  tbs  conveniences  of  bnslnesB  and  of 
designation.  Transfoilng  a  cause  for  trial  or 
dlspositloq  tnm  one  of  those  departments  to 
another  does  not  ^ect  a  change  or  tno>(«  of 
the  Jurl8dietl<m  of  that  cause;  ttaat  remains 
at  all  times  tn  the  court  as  a  single  entity. 
The  same  section  of  the  comtttutitm  provides 
that  the  Judges  of  tbe  superior  court  <tf  the 
city  and  county  of  San  Francisco  eball  cbooss 
a  iH<eslding  Judge  from  thdr  number,  who 
"shall  distribute  tbe  business  of  tbe  court 
among  the  Judges  thereof,  and  prescribe  tbe 
order  of  business*';  and  it  seems  that  tbe 
Judges  of  that  court  have  adopted  mles  for  the 
guidance  of  tbe  presiding  Judge  In  tbe  per- 
ftirmance  of  that  daty,  which  it  was  compe- 
tent tor  tbem  to  do,  so  long  as  those  rules  vio- 
late no  ecpress  or  Implied  provision  of  law. 
But  it  Is  perfectly  obvious  that,  however  prop- 
er those  rales  may  be,  or  however  desirable  or 
essential  to  the  impartial  and  orderly  conduct 
of  the  business  of  the  court  that  tbey  should 
be  adhei-ed  to,  their  violation  In  any  Instance 
cannot  affect  the  jurisdiction  of  the  court  over 
a  cause.  The  power  to  distribute  and  regu- 
late the  bnstness  of  the  court  resting  with  the 
presiding  judge,  though  it  be  exercised  in  a 
grossly  unfair  and  arbitrary  manner,  is  not  an 
excess  of  power,  but  en  abuse  of  It.  The  rem- 
edy for  such  abuse  rests  In  the  hands  of  tbe 
Judges  of  that  court,  since  they  have  the  pow- 
er to  remove  that  fnnctlonaiy  at  their  pleasure, 
and  substitute  another  in  his  stead.  And 
possibly,  In  an  instance  wnere  tbe  violation  of 
the  rules  of  the  court  by  the  judge,  without  no- 
tice to  a  party  litigant,  worked  the  latter  an  in- 
jury, by  depriving  bim  of  some  substantial 
right,  the  act  would  amount  to  an  irregularity 
which  could  be  coiTected  on  appeal.  Callahan 
V.  Hickey,  63  Gal.  438.  But  we  do  not  under- 
stand that,  after  a  cause  has  been  once  assign- 
ed, it  may  not  be  reassigned  or  transferred, 
even  Irregularly,  without  Jeopardizing  the  ju- 
risdiction of  the  court  therein.  The  power  of 
the  presiding  Judge  In  the  premises  is  not  ex- 
hausted by  the  original  assignment  of  an  action- 
or  proceeding.  Such  construction  would  tend 
to  Impede,  rather  than  facilitate,  the  adminis- 
tration of  the  business  of  the  court,  and  defeat 
In  large  part  the  very  purpose  of  the  provtehm 
In  question. 

We  have  considered  the  othCT  points  made, 
but,  as  they  are  all  in  our  Judgment  covered  by 
what  has  been  already  said,  they  require  no 
special  notice.  We  are  satisfied  that  the  rec- 
ord does  not  disclose  an  excess  of  Jurisdiction, 
and  consequently  no  case  is  made  for  our  Inteiv 
podtlon  by  tbe  remedy  of  certi(vari.    It  fol- 
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Iowa  that  tlM  wilt  Aoold  ba  diniMd,>«iid  ft 

Is  80  OldflKQd. 

We  concur:  BBATTT,  0.  J.;  aAROUTTB, 
J.;  HABBISONfJ.;  McFARLAKD^J.;  BBM- 
SHAW,  J. 


AUSTIN  «t  aL  T.  OHANBLE  A  et  al. 
(Sopraiu  Oouit  of  Aruona.    Not.  16,  IfiBS.) 

BffABlAK  BiaHTt— COMHON  L^W  —  iKJUROnOK— 

When  Libs. 

1.  Hm  oommon-Iaw  doctrinea  aa  to  diparlan 
righta  wen  •zprearij  abrogated  I7  ReT.  St  | 

2.  Iiijnnction  doea  not  lie  at  the  instance  of 
a  prior  appropriator  of  the  water  of  a  river 
throng  an  irrigation  ditch,  to  restrain  a  aiibse- 
quent  appropriator  farther  np  the  stream  from 
divtttliig  wat»  from  the  rhrer,  and,  after  naing 
It,  turning  it  into  eomplainanf  a  ditch,  Instead  of 
returning  It  to  the  nVer  abore  the  opening  of 
complainant's  ditch,  where  it  appears  that  the 
water  ia  tnmed  into  ench  ditch  abore  the  point 
where  it  is  to  be  osed  by  com^ainant,  and  that 
complainant  haa  the  aame  qnanti^  aa  be  woold 
hare  if  defmdant  returned  the  port  osed  by  him 
to  the  rlTer. 

Appeal  from  district  conrt,  Maricopa  conn- 
ty;  before  Justice  A.  O.  Baker. 

Action  by  Frank  B.  Austin  and  otbers 
against  A.  J.  Chandler  and  others  for  an  In- 
junction. From  an  order  granting  a  per- 
petoal  Injunction,  defendants  appeal.  Be- 
Tersed. 

0.  F.  Alnaworth  and  J.  D.  Pope,  for  ap- 
pellants.   Klbbey  &  WUUamB,  for  app^ees, 

BETHUNE,  J.  The  plaintiffs,  who  are 
the  appellees  here,  are  the  prior  approprla- 
tors  and  users,  as  between  themselTea  and 
appellants,  of  certain  water  of  the  Salt  rtrer, 
and  conduct  their  water  through  what  is 
known  as  the  "Tempe  Oanal"  to  the  Tsr<- 
oos  points  of  use.  Their  appropriation  and 
use  of  said  water  are  for  the  purposes  of  Irri- 
gation, and  tuEnlng  a  griatmill  known  as 
"Hayden's  Mill."  Appellants,  having  ap- 
propriated, and  otherwise  secured,  the  use 
of  water  from  the  river,  subsequent  to  the 
appropriation  of  appeUees,  at  a  point  In  the 
river  seveial  miles  above  the  point  of  diver- 
sion of  appellees,  for  the  purpose,  among 
other  things,  of  "creating,  generating,  and 
perpetuating,  for  public  and  private  use,  a 
water  power  of  not  less  than  800  borae  pow- 
er," now  seek  to  mingle  the  water  of  the 
appeUees  with  their  own,  and  run  It  from 
the  river  through  their  canal,  over  a  preci- 
pice, ha\-ing  a  fall  of  40  or  50  feet,  where 
the  power  plant  is  located,  and  deliver  It 
back  to  appellees  at  a  point  in  appellees' 
ditch  above  any  place  of  use  by  appeUees, 
and  were  so  actually  ninuiug  and  deliver- 
ing said  water  wben  this  action  was  com- 
menced. An  injunction  was  issued  by  the 
lower  court,  and,  upon  the  final  hearing  of 
the  case,  made  perpetual,  restraining  api)el- 
lants  from  Interfering  with  the  water  of 
appellees,  enept  to  use  it  for  mechanical 


purposes,  iMorlded  'that  said  -waller  >ahouId, 
after  such  use,  be  returned  by  appellants  to 
the  natural  channel  of  the  river  above  the 
mouth  of  appellees'  ditch.  This  requirement, 
BO  ter  aa  we  are  aware,  is  in  strict  conform- 
1^  with  the  provisions  of  the  oommon  law. 
At  common  law  probably  no  such  ttdng  as 
an  Irrigating  ditch  was  known.  Under  its 
provision  the  usufruct  Is  the  only  extent  of 
a  claim  in  water.  The  maxim  "Water  should, 
and  by  right  ought,  to,  flow  where  it  has 
bean  accastemed  to  flow"  expresses  the  spir- 
it of  the  common  law  in  regulating  the  use 
of  water;  so  that  the  doctrine  that  water, 
after  being  used  by  any  person  to  the  extent 
permitted  by  the  common  law,  must  be  re- 
turned to  its  original  channel,  not  percepti- 
bly diminished  In  quantity,  and  undet^orat- 
ed  In  quality,  was  established.  But  the  com- 
mon law  has  no  application  -whatever  to  the 
use  of  water  with  us.  Not  even  the  com- 
mon<law  doctrine  of  a  riparian  right  Is  ac- 
knowledged by  us,  bat  Is  expressly  repudi- 
ated by  section  3198,  Bev.  St  Bo  the  com- 
mon law  can  furnish  no  aid  In  the  adjust- 
ment of  water  rights  in  this  territory.  It 
seems  to  be  admitted  that  there  could  be  no 
objection  to  the  use  by  a  subsequent  appro- 
priator of  the  waters  0/  a  stream  already 
appropriated,  should  the  water  be  returnefl 
uninjured  to  the  channel  above  the  point  of 
diversion  of  the  prior  appropriation.  But, 
as  we  have  seen,  this  rule  springs  from  the 
common  law,  which,  as  already  stated,  has 
no  application  in  regulating  our  water  rights. 
We  cannot  perceive  any  reason  why,  under 
our  system  of  the  use  of  water,  a  person  en- 
titled to  the  use  of  a  certain  quantity  of  it 
should  receive  it  at  one  place,  Instead  of  an- 
other, provided  his  rights  are  In  no  way 
affected  or  curtailed.  The  appellees  claim  a 
certain  quantity  of  water  for  the  Irrigation 
of  their  lands  and  to  run  Hayden's  Mill.  If 
they  get  it,  why  should  the  manner  In  which 
they  get  It  matter  to  them,  especially  when 
one  may  add  useless  burdens  upon  the  exer- 
dae  of  absolute  rights  at  the  appeUants,  and 
ettber  way  would  equally  sabserve  the  t^bta 
of  appellees? 

In  our  view  of  the  case,  no  rigbts  of  ap- 
peUees are  Invaded  by  reason  of  the  'delivery 
of  the  water  claimed  by  them  Into  tbelr  .ditch 
above  the  point  of  use  by  thmn.  The  evidence 
Calls  to  show  that  any  damage  has  -accrued, 
or  will  accrue,  to  them  by  having  their  wa- 
ter delivered  to  them  at  the  point  to  which 
appellants  were  delivering  it  at  the  com- 
mencement of  this  action,  or  that  their  reme- 
dies against  appellants  -  for  a  failure  to  so 
deliver  the  quantity  of  water,  to  which  appel- 
lees are  entitled,  or  for  any  damages  other- 
wise suffered,  would  be  in  any  manner  dif- 
ferent from  those  appeUees  would  hav? 
should  appellants  be  required  to  deliver  the 
proper  quantity  back  into  the  channel  of 
the  river.  We  are  of  the  opinion  that  the 
appellants  were  exercising  an  absolute  right 
in  the  use  of  the  water,  of  conne  sabslect  t» 
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any  penally  they  may  Incar  by  tbe  use  of 
such  right  We  therefore  do  not  think  this 
Is  a  case  for  an  Injunction,  but  that  the  ap- 
pellees bare  ample  modes  of  redress  at  law 
for  any  damages  which  may  be  occasioned 
by  any  Improper  action  of  appellants,  in  the 
use  of  the  water,  or  In  dellverlug  it  back  to 
appellees.  The  judgment  of  the  lower  court 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

HAWKIXS,  J.,  cottcun.  BOUBB,  X.,  eoD- 
cui-s  in  the  result 


FRANK  T.  SNOW  et  aL» 
tSnpreme  Court  of  Wyoming.  Not.  19,  1896.) 
Bdxbtyship  ab  a  Dbfknsb — Parol  Etidenob — 
fobbclosdrb  of  mobtoaqe — dibtkibctiok 
OF  Pbocebds  — Reb  Judicata. 

1.  Tbedefeuseof  BuretyBbipbyone  ofaeroal 
joiot  mnkerB  of  an  instmment  under  seal  may 
be  shown  by  parol, 

2.  One  of  several  joint  makers  of  an  mstru- 
mcnt  under  seal  cannot  defend  on  tbe  ground  that 
he  was  a  surety,  unless  he  shows  that  bis  surety- 
ship was  known  to  the  creditor. 

S.  Where  a  mortgage  covering  lands  In 
Wyoming  and  Iowa  was  given  to  secure  a  note, 
the  amount  found  due  on  Boch  note  in  an  action 
brought  in  Iowa  to  foreclose  tbe  mortgage  on 
tbe  property  there  is  res  judicata  in  a  subse- 
quent suit  for  forecloBure  of  the  Wyoming  prop- 
«rty. 

4.  A.  and  bis  wife  gave  a  mortgage  on  tbree 
lots  to  secure  a  note  for  $5,000,  and  in  1880  tbe 
mortgagee  indorsed  the  note  to  plaintiff  and  as- 
signed to  her  tbe  mortgage,  but  such  assignment 
was  not  recorded  till  1*S8.  On  May  22,  1883, 
tbe  mortgagors,  with  actual  knowledge  of  the 
assignment,  paid  to  tbe  mortgagee  $3,000  of 
their  debt,  taking  a  release  of  one  of  tbe  mort- 
gaged lots,  and  tbe  release  was  shortly  after- 
wards filed.  In  1885  tbe  mortgagors  gave  to  S. 
a  mortgage  on  the  unreleased  lots.  Plaintiff 
subsequently  brought  foreclosure,  asking  that  the 
imreleased  lots  be  sold  and  tbe  proceeds  applied 
to  her  claim,  and  that  S.'b  mortgage  lien  be  de- 
clared snliOTdinate  to  hers,  field,  that  shice 
niaintiff  had  failed  to  record  tbe  assignment  of 
her  mortgage  until  after  the  mortgage  to  S., 
who  was  entitled  to  rely  on  tbe  record  notice  of 
the  release  of  one  lot  and  tbe  payment  of  the 
f3,000,  tiiat  amount  should,  as  asniort  8.,  be 
considered  paid  as  of  date  May  W,  1S88,  and 
tbe  proceeds  of  the  sale  of  tbe  mor^aged  prop- 
erty applied  to  the  payment  of  tbe  debt  due  S. 
before  tbe  aatisfaction  of  plaintiff's  judgment 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott  Judge. 

Action  by  Hannah  Frank  against  Edgar  P. 
Snow  and  others  to  recover  a  money  judg- 
ment, and  to  foreclose  a  mortgage.  The  mon- 
ey judgment  was  recovered,  but  foreclosure 
denied,  and  plaintiff  brings  error.  Modified. 

Burke  &  Fowler,  for  plaintiff  In  error. 
Ilalrd  &  Churchill,  for  defendants  In  error 
Kdgar  P.  and  Elizabeth  Snow.  Edgar  W. 
Mann,  for  defendant  In  error  Mary  B.  Stark. 

OONAWAY,  J.  On  December  3,  1880,  de- 
fendants In  error  Edgar  P.  Snow  and  Eliza- 
beth Snow  executed  their  joint  and  several 
promissory  note  for  $5,000,  payable  to  the  or^ 

X  For  opinion  on  rehearing,  see  43  Pac.  78, 


der  of  Swan  Bros,  one  year  after  date,  with 
interest  at  1  per  cent  per  month  from  date 
till  paid.  To  secure  payment  they  at  the 
same  time  executed  a  mortgage  upon  lots 
Nos.  7  and  8  In  block  No.  231,  and  lot  No.  i 
In  block  No.  417,  all  in  the  city  of  Cheyenne, 
Ijaramle  county,  Wyo.  They  further  secured 
tbe  payment  of  the  note  by  a  mortgage  of 
the  same  date  upon  property  In  Cass  county, 
Iowa.  In  these  mortgages,  Alexander  H. 
Swan  and  Thomas  Swan,  constituting  the 
firm  of  Swan  Bros.,  were  the  grantees.  The 
mortgage  on  the  Cheyenne  property  was 
filed  for  record  the  day  after  Its  execution, 
and  was  duly  recorded.  The  note  Is  Indorsed 
by  Swan  Broa,  and  was  delivered  to  plain- 
tiff in  &TOT  on  or  about  December  22,  18S0. 
An  assignment  of  the  mortgage  of  the  prop- 
erty In  Cheyenne  by  Swan  Bros,  to  plaintiff 
In  error,  written  upon  the  back  of  the  mort- 
gage, was  made  at  the  time  of  the  delivery 
of  the  note  to  her.  This  assignment  was  not 
acknowledged,  or  filed  for  record.  Another 
assignment  of  the  same  mortgage  was  made 
by  Alexander  H.  Swan  and  Thomas  Swan 
to  plaintiff  In  error,  of  date  December  30, 
1880.  This  assignment  was  acknowledged  on 
the  17th  day  of  May,  1888,  and  filed  for  rec- 
ord on  the  4th  day  of  June,  1888,  and  was 
recorded.  On  May  22,  1883,  Alexander  H. 
Swan  and  Thomas  Swan  made  to  Edgar  P. 
Snow  and  Elizabeth  Snow  a  release  of  lot  4 
in  block  417.  Tbls  release  was  acknowledged 
on  May  22,  1883,  and  filed  for  record  on 
June  6,  188a  This  release  recites  that  It 
was  made  upon  tbe  payment  by  tbe  said 
Snow  to  the  said  Swans  of  $3,000  of  the  debt 
secured  by  the  mortgage.  There  Is  no  credit 
of  any  portion  of  this  amount  on  the  note, 
and  Alexander  H.  Swan  testifies  that  Swan 
Bros,  did  not  have  possession  of  tbe  note 
after  Its  delivery  to  plaintiff  In  error,  on  or 
about  December  22,  1880.  On  August  6, 
1880,  suit  was  commenced  In  the  district 
court  for  Cass  county,  Iowa,  by  plaintiff  in 
error,  against  Edgar  P.  Snow  and  Elizabeth 
Snow,  for  the  recovery  of  the  amount  of  the 
note,  and  for  the  foreclosure  of  the  mort- 
gage of  the  Iowa  property.  To  this  action, 
Edgar  P.  Snow  and  Elizabeth  Snow  appear- 
ed, and  pleaded  payment  of  |3,000.  Such 
proceeding  were  had  In  said  action  that 
afterwards,  on  May  1,  1889,  plaintiff  In  error 
obtained  judgment  and  decree  for  the  full 
amount  of  said  note,  not  allowing  the  offset 
of  $3,000  or  any  portion  of  it  and  for  tbe 
foreclosure  of  tbe  mortgage  of  the  Iowa  pn^ 
erty.  This  property  was  sold,  and  the  pro- 
ceeds applied  to  tbe  satisfaction,  pro  tanto, 
of  the  judgment.  On  July  14,  ISSS,  defend- 
ants in  error  Edgar  P.  Snow  and  Elizabeth 
Snow  made  their  promissory  note  of  that 
date,  payable  to  the  order  of  Mary  E.  Stark, 
tbe  other  defendant  in  error,  due  one  year 
from  date,  with  Interest  at  12  per  cmt  per 
annum  from  date  till  paid.  On  the  same 
day,  Elizabeth  Snow,  to  secure  tbe  payment 
of  this  note,  gave  a  mortgage  to  Mary  13. 
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Staxk  of  lots  7  and  8  in  Vtoiik  281  In  Cber- 
ecme,  Wya  This  mortgage  was  acknowl- 
edged the  next  day.  and  filed  for  record  De- 
cember 23, 1886.  Tlieae  lots  are  the  property 
of  BUaabetb  Snow,  and  claimed  by  her  to  be 
ber  bomestead. 

This  action  was  brought  hj  plaintiff  In 
wnr,  as  plaintiff  below,  to  recover  the  un- 
paid balance  of  the  Iowa  Jodgmoat,  and  to 
foreclose  tbe  mortga^  on  the  Cheyenne 
pnverty,  and  to  have  lots  7  and  8  In  blo<^ 
231  sold,  and  the  proceeda  applied  In  pay> 
ment.  This  ta  the  rell^  sought  as  against 
Edgar  P.  Snow  and  Elizabeth  Snow.  As 
against  Mary  H.  Stark,  It  is  songht  to  make 
bet  mortgage  lien  sabordlnate  to  that  ot 
plaintiff  In  error.  Edgar  P.  Snow,  1^  his 
separate  answer,  merely  claims  that  he  inid 
the  Interest  on  the  note  mentioned,  to  Swan 
Bros.,  ap  to  May  22,  1883,  and  on  that  date 
paid  to  them  the  further  sum  of  93,000  upon 
■aid  note,  and  that  he  did  not  at  that  time 
bare  tmj  notice  or  knowledge  of  any  kind 
that  the  note  and  mortgage  had  been  trans- 
f erred  by  Swan  Bros,  to  plaintiff  in  error. 
He  asks  only  credit  for  these  paymoits.  De- 
fmd&nt  In  error  Elizabeth  Snow,  by  her  sep- 
arate answer,  claims  that  she  executed  the 
note  and  mortgage  as  surety  for  her  hus- 
band, defendant  In  error  Edgar  P.  Snow, 
which  Swan  Bros,  well  knew,  and  that  tbe 
lnt«est  on  the  note  was  paid  op  to  the  22d 
of  Uay,  18^  in  payments  by  Edgar  P.  Snow 
to  Swan  Bros.,  who  then  had  possession  of 
the  note  and  mortgage  and  that  at  this  time 
Swan  Bros.,  for  a  valoable  consideration  paid 
to  tbem  by  Edgar  P.  Snow,  agreed  to  re- 
lease, and  afterwards  did  r^ease,  from  the 
operation  of  the  mortgage,  loi  4  In  block  417 
In  Cheyenne.— the  value  of  which  was  then 
more  than  sufficient  to  pay  tbe  entire  amount 
due  on  the  note,— wlthput  her  knowledge  or 
consmt,  and  that  neither  she  nor  E^:ar  P. 
Snow  had  any  notice  or  knowledge  of  the  as- 
signment or  transfo'  of  the  note  and  mort* 
gage.  She  asks,  generally,  tor  such  judg- 
ment as  by  this  court  shall  be  deemed  meet 
and  proper.  Tbe  trial  court  b^d  that  the 
amount  due  upon  the  note  was  res  Judicata. 
This  Is  clearly  CMrect  But  the  trial  court 
admitted  the  defense  of  suretyship  by  Elisa- 
beth Snow,  as  against  the  mortgage,  evi- 
dently foui^  that  defense  established  by  the 
evidence,  and  denied  a  foreclosure  of  the 
mortgage,  but  gave  Judgment  against  Edgar 
P.  Snow  and  Elizabeth  Snow  for  the  uncol- 
lected balance  of  the  Iowa  Judgmoit. 

In  the  view  we  take  of  the  case,  It  Is  un- 
necessary to  decide  several  legal  questions 
discussed  by  counsel.  The  rule  as  to  tbe  de- 
fense of  suretyship  by  one  of  several  Joint 
makers  of  an  tustrument  under  seal  is  the 
same  as  In  the  case  of  several  Joint  makers 
of  a  promissory  note.  The  suretyship  may 
be  shown  by  parol,  but  In  all  such  cases  the 
creditor  must  have  knowledge  of  the  eurety- 
sfalp.  Am.  &  Eng.  Enc.  I^w,  pp.  723,  724, 
notes  Oh  1.  There  is  no  evidence  tending  to 


tStow  Bodi  lounriedge  on  tbe  part  of  Swan 
Bros,  ox  plaintiff  In  error,  or  notice  of  any 
kind  to  elthar  of  tbem,  but  the  contrary. 
Elizabeth  Snow  testifies  that  she  never  said 
anything  to  Swan  Bros,  about  the  matter  of 
her  suretyship.  Hannah  Frank  testifies  that 
she  never  had  az^  knowledge* or  notice  of 
such  suretyship,  and  ezblblta  a  letter  of  Mrs. 
E.  P.  Snow,  In  which  tbe  latt^  designates 
the  note  as  "that  note  of  mysdf  and  hus- 
band." This  letter  Is  dated  August  18,  188& 
Up  to  this  time,  and  ft>r  a  considerable  time 
afterwards,  It  does  not  appear  that  anything 
was  said  by  any  of  the  parties  about  surety- 
ship. Indeed,  the  first  that  appears  upon 
this  matter  is  In  tbe  separate  answer  of 
Elizabeth  P.  Snow  In  the  case  at  bar.  This 
defense  was  not  interposed  1^  her  in  the  ac- 
tion In  Iowa.  And  Mrs.  Snow  does  not  tes- 
tify that  she  signed  fAtber  note  or  mortgage 
as  surety.  When  asked  the  question,  directly 
and  In  leading  form,  by  ber  counsel,  whether 
she  signed  tbe  note  as  principal,  or  as  surety 
for  her  husband,  her  reply  was,  "I  do  not 
understand."  In  response  to  fnrther  leading 
questions,  she  says  she  received  no  money 
from  Swan  Bros,  at  the  time  she  signed  the- 
note,and  received  no  benefit  from  Swan  Bros, 
at  the  time  she  signed  the  mortage.  On 
her  cross-examination  she  testifies  that  ber 
husband  got  the  money.  And  this  Is  the  aulh 
stance  of  all  tbe  evidence  tending  to  estab- 
lish the  fact  of  suretyship^  It  appears  to  be 
evasive  and  unsatisfactory,  at  least  And,  as 
already  stated,  there  is  no  evldoice  whatever 
tending  to  show  any  notice  of  the  suret^ntp 
ctf  Mrs.  Snow  to  either  the  grantees  or  as- 
signees of  the  mortgage,  ^e  evidence 
shows  that  there  was  no  such  notice. 

The  lights  of  Maiy  E.  Stark  remain  to  be 
considered.  She  took  her  mortgage  upon  lot» 
7  and  8  in  block  231  with  record  notice  that 
the  mortgage  executed  In  favor  of  Swan 
BroBL  upon  those  lots  and  lot  4  in  block  417 
had  been  rdeased,  as  to  lot  4  In  block  417, 
and  that  $3,000  had  been  paid  iq>on  the  debt 
of  $fi,000  secured  by  such  mortgage.  She 
had  a  right  to  rtiy  upon  the  record.  She  la 
also  bound  by  It  Plaintiff  In  otw,  by  her 
n^ligence  in  not  getting  an  aralgnmeM  of 
her  mortgage  properly  executed  and  filed  for 
record  until  after  Mary  B.  Stark  took  her 
mortgage,  placed  it  In  the  power  of  Swan 
Bros,  and  Edgar  P.  Snow  to  perpetrate  the 
fraud  which  deprived  ber  (plaintiff  In  error)- 
of  her  mortgage  security  upon  a  valuable- 
property,  without  securing  to  her  any  couip 
pensatton  for  the  loss  of  this  security.  Tbo 
evidence  shows  satlstactoilly  that  Edgar  P. 
Snow  had  early  notice  of  the  assignment  of 
the  note  to  plaintiff  in  emr,  and  tends 
strongly  to  show  that  Elizabeth  Snow  also 
had  early  notice  of  such  assignment,  and  long 
before  the  paymrait  ot  $3,000  to  Swan  Bros. 
and  the  release  of  lot  4  In  block  417  ftom  ths- 
llen  of  the  mortgage.  But  It  plaintiff  In  er^ 
ror  must  lose  In  consequence  of  hw  n^Ii- 
gence,  os  Mary  B.  Stark  lose  without  fault 
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or  negUgenee^  tben  plaintiff  In  error  must 
bear  the  loaa. 

Vmm  a  cazefid  eaunoolDatlon  of  tbe  recwd  It 
iB  apparent  tbat,  1^  an  error  In  compntatltn, 
tbe  Judgment  In  fa.Tor  of  plaintiff  In  enor  la 
too  large  by  $1,000,  vlth  Interest  for  Bereral 
years,  bnt  tbat  taxes  paid  Iqr  tier  since  the 
date  of  tbe  Iowa  Judgment  are  not  Included 
In  the  Judgment  The  Judgment  should  there- 
fore be  reduced  $1,000,  with  the  said  Interest, 
■and  to  the  reduced  amount  should  be  added 
these  taxes,  with  Interest  from  tiie  dates  of 
payment  Am  so  modified  tbe  money  Judg- 
ment of  plaintiff  In  error  wlU  stand  affirmed. 
Si3&  Is  also  entitled  to  the  foreclosure  of  her 
mwtgage  and  the  sale  of  the  mortgaged  prop- 
«rty  In  eontcoro^.  As  against  Mary  B. 
Stark,  $3,000  of  tbe  debt  of  Edgar  P.  and 
EOlzabeth  Snow  la  to  be  considered  paid  aa  of 
date  May  22,  1883.  This  will  more  tban  sat- 
isfy tha  Judgment  of  idalntlff  in  error  as  against 
Mary  E.  Stark's  mortgage,  except  as  to  the 
nortion  founded  np(m  the  taxes  paid.  The  pro- 
ceeds of  the  sale  of  the  mortgaged  property  In 
oontroversy  should  be  applied— First,  to  the 
paymeot  of  coats;  secmd,  to  the  repayment  to 
pj^tlff  In  error  ct  tbe  taxes  paid  by  her 
upon  tbe  mortised  property  in  controvosy, 
with  Intoest;  third,  to  the  payment  ot  tbe  debt 
due  to  Maiy  B.  Stark,  for  which  she  should 
bare  Judgment;  fourth,  to  the  payment  of  the 
Jpdement  of  plaintiff  In  error;  fifth,  any  sur- 
1^  duuld  be'  paid,  to  Elizabeth  Snow.  Tbe 
casse  la  remanded,  with  db^ctltma  to  the  trial 
ootirt  to  modUy  Its  Judgment  and  decree  in 
accordance  with  thla  opinion. 

Justice  POTTEB,  having  been  of  counsel 
bi<  this  causa,  did  not  sit  Judge  EIAYFORD. 
«f  the  Second  Judicial  district  was  called  in 
the  resaainlng  Justlcee,  and  sat 

orobsbbok;  a    and  hayfobd,  j., 

concur. 


HENIHCHSBN  T.  SMITB  at  al. 
<6iqtrane  Conrt  of  Oregon.    Nor.  iS,  180B.) 

ansaif-^obibdictiox  of  thb  bcprxhs  coobt— 

Abahdosbo  Appeals- 

L  Under  Hill's  Ana.  Laws,  fi  Ml,  providiDg 
that  the  Kopreme  court  does  not  acquire  juriBiii(> 
tioQ  unless  the  trauBcript  is  filed  by  the  Becond 
day  of  the  ensuing  term  after  the  appeal  is  per- 
fected, or  within  such  further  time  as  m&j  be 
allowed,  that  court  has  do  jurisdictioa  to  deter- 
mine the  validity  of  an  order  of  a  successor  to  a 
<leccascd  judge,  granting  a  new  trial,  where  the  i 
requirements  of  HHch  statute  have  not  heen  com- 
plied with,  thoagh  tbe  party  procuring  aucb  new 
trial  has  served  notice  of  ai^eal,  and  filed  it 
with  proof  of  service  and  an  undertaking,  in  the 
■trial  conrt,  in  due  time. 

2.  Where  the  LriaJ  judge  dieff  after  notice  of 
«ppeal  is  served,  but  before  the  bill  of  excep- 
tLooa  has  been  settled,  and  his  successor  grants 
a  new  trial  to  the  unBuocessfnl  party,  who  does 
not  file  a  transeript  In  the  supreme  coart,  mle  14 
07  Pbc.  viir.),  in  rexatd  to  affitmanee  of  aban- 
doned appeals,  does  not  apply. 


Api>eal  frran  drcnlt  court  Multnomah  coun- 
ty; H.  Huriey,  Judge. 

Action  by  Ia  C.  Henrlehsen  against  E. 
Smith  and  others,  In  which  there  was  a 
Judgment  for  plaintiff.  After  defendant 
8«Ted  notice  of  appeal,  and  filed  It;  with 
proof  of  service  and  an  undertaking,  in  the 
trial  court,  and  after  the  death  of  the  trial 
Judge  before  a  Mil  ot  exoepttons  eonld  be 
aettled,  hla  aaeceaaor  granted  defendant  a 
new  triaL  Plaintiff  moves  In  tbm  supreme 
court  for  an  afflrmuice  under  mle  14  (37 
Pac.  vtIL),  relating  to  abandoned  appeals. 
Motion  denied. 

T.  H.  Bartlett  for  appeUanta.  R.  R.  GUt- 
ner,  for  resptmdent 

PES  CURIAM.  Tftla  la  B  motion  under 
rule  14  (37  Pac.  tUL)  to  affirm  a  Judgment  on 
an  alleged  abuidoned  appeal.  In  February. 
iSSS,  plaintiff  reeorered  a  Judgment  against 
Hie  defendant  In  the  circuit  cotnt  of  Mult- 
nomah county.  Or,  before  tSie  late  Judge 
Hurley,  from  which  he  took  an  appeal  a 
abort  time  afterwards,  by  aerrtng  a  notice 
thereof,  and  flUng  the  aame,  with  proof  of 
service,  together  with  an  nndert^ng.  In 
the  court  below,  and  In  due  time  prepared 
and  presented  to  the  trial  Jndge  his  bill  of 
exceptk)na  for  allowance,  bat  b^re  the 
same  could  be  settled  tbe  judge  died,  where- 
upon Judge  McGinn,  successor  of  Judge  Hur- 
ley, before  the  time  fOr  ffllng  tbe  transcript 
had  expired,  set  the  Judgment  aside,  and 
ordered  a  new  trial  upon  defendant's  mo- 
tion, on  the  ground  that,  having  no  authori- 
ty to  sign  a  Wa  of  exceptions  in  a  case  triotl 
before  his  predecessor,  the  defendant  would 
be  deprived  of  the  right  of  appeal  if  his  mo- 
tion waa  draied.  The  appellant  tberefore 
proceeded  no  further  with  hla  appeal,  and 
the  respondent  now  brings  into  court  a  copy 
of  the  Judgment  undertaking,  notice  of  ap- 
peal, and  proof  of  aervlce  thereof,  and 
moves  for  an  affirmance  under  rule  14. 
From  this  statement  It  will  be  ae«i  that  the 
question  sought  to  be  determined  In  this 
proceeding  la  the  validity  of  the  order  of 
Judge  McGinn  setting  aside  the  judgment 
and  granting  a  new  trial,  but  we  have  mi 
Jurisdiction  to  determine  that  question.  Vn- 
der  the  statuto'thls  court  does  not  acquire 
jurisdiction  to  hear  and  determine  a  ani^v 
unless  the  transcript  is  filed  the  second 
day  of  the  ensuing  tonn  after  the  appenl  is 
perfected,  or  within  such  further  time  as 
may  be  allowed  In  tbe  maimer  provided  by 
I  law.  Hill's  Ann.  Iawb,  I  Ml.  Tbe  require- 
ments of  this  section  have  not  been  complied 
with,  and  hence  the  court  la  wltbont  Juris- 
diction. 

In  ease  of  an  abandoned  apiwal  tt  baa  been 
the  practice  stoce  Heatherly  v.  Hadley.  2 
Or.  117,  for  respondent  to  bring  Into  this 
conrt  certain  portlona  of  the  record,  and 
have  the  Judgment  affirmed  pro  forma;  and 
out  of  this  practice  baa  grown  what  la  now 
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nile  14.  But  It  baB  neTer  been  suppoaed  tbat 
by  sucb  a  proceeding  U  acquired  Jurisdiction 
to  hear  and  determine  the  otusa,  or  any 
queatton  at  l»ue  therein.  This  practice 
simply  pioTldes  a  means  by  wbteh  a  re* 
spoQdent  may  have  the  fact  that  an  appeal 
has  been  abandoned  made  a  matter  of  rec> 
ord,  but  It  cannot  be  used  for  the  purpose  of 
determining  any  controverted  qneatltHis  la 
the  case^  By  the  order  of  Judge-  McOlnn, 
which,  for  tlie  purpose  of  the  case,  must  be 
aasnmed  to  be  valid,  the  judgment  from 
which  the  appeal  was  taken  ceased  to  estot, 
and  the  defendant  was  not  required  to  file 
a  transcript  and  hence  Uie  rale  in  rrferwee 
to  abandoned  appeals  dees  not  apply.  It 
follows  that  the  motion  must  be  denied,  aad 
it  la  so  wd^ed. 


SPRINKLB  T.  WAIXACB. 
(ifepreme  Court  of  OregOD.    Not.  18,  1895.) 
ABsiemfBUT  woR  Beitefit  of  Cbbditoks— EqaiTT 

JPHISDICTIOW. 

HUl'a  Ann.  Laws,  §  3173  et  eeq.,  providing 
X  procedure  for  the  settlement  of  estates  aseigD- 
ed  for  the  benefit  of  creditors,  and  anthoriitaig  the 
court  to  diacbaige  the  assignon  in  certain  casM 
from  pre-existing  liabilities,  deprives  eqni^  of 
h*  ordinary  jurisdiction  touching  the  administra- 
tion of  insolvent  estates. 

Appeal  from  drcnlt  court,  GUIIam  county; 
W.      Bradsbaw,  Judge. 

Suit  by  D.  S.  Sprlnlde  against  W.  L.  Wal- 
lace, administrator  of  the  estate  of  I.  R.  Daw- 
son. Prom  a  decree  for  plalntBT,  defendant 
appeala.  Dismissed. 

M.  W.  Smith  and  Wfat  Minor,  for  appelant. 
J.  A.  Blown  and  A.  8.  Bennett,  fn  respondent 

WOLTERTON,  J.  This  Is,  Itt  effect  ft  suit 
tat  an  accounting.  On  the  31st  day  of  BCarch, 
168S,  the  plaistitC  made  a  general  assignment 
of  all  Ills  property  for  the  braeftt  of  his  crcd* 
Uors  to  I.  R.  Dawson,  under  the  gener^  as* 
signment  laws  ot  the  state,  whldi  trust  was 
accepted  by  the  asslgDee,  who  qnallfled  aad 
took  possessloD  of  the  property,  and  proceeded 
with  the  administration  of  the  inaelvent's  es> 
tate.  About  January  4, 1889,  Dawson,  to  ena- 
ble the  plaintiff  to  procure  funds  with  wfaicb  to 
settle  with  his  creditors,  turned  over  to  him, 
through  one  J.  H.  Mlsnw.  a  large  portion,  if 
not  all,  the  propoty  of  the  estate^  except  lots 
0  and  11  In  block  12  hi  the  town  of  ArllBg- 
ton,  GUUam  county,  Or.,  and  In  the  month  fol> 
lowing  plaintiff  succeeded  In  compromlalng 
with  and  being  released  by  all  his  creditors. 
He  claims  tn  this  suit  that,  on  said  4th  day 
of  January,  Dawson  promised  and  agreed  to 
tarn  otw  and  account  to  blm  f<H*  all  the  pcop- 
erty,  both  real  and  pereoDal,  of  whatsoever 
natiue,  tbat  came  Into  his  bands  as  assignee 
by  virtue  oi  the  asslgnmmit;  but  that  be  baa 
failed,  and  still  fails  and  refuses,  to  account 
for  and  tom  over  to  him  a  considerable  por- 
ttaa  ci  tta  tmami  pcnperty,  and  wh(41y  taSla 


and  neglects  to  reconvey  lots  6  and  11.  Upon 
these  allegations  plaintlfC  prays  an  accounting, 
and  for  a  dea»e  for  such  balance  as  may  be 
found  due,  and  for  a  leconveyance  ot  the  real 
^■operty.  The  defendant  demurred  to  the 
complaint,  and.  tapon  his  demurrer  being  aver* 
ruled,  he  answered,  ssttlns  up  a  release  from 
Idalntlff  after  a  full  and  fair  settlemait;  and, 
farther,  tbat  defendant  had  filed  his  final  re- 
port in  the  matter  ta  the  asslgnnwt  at  the 
flrrt  term  of  court  after  said  settlemoit  ask- 
ing, among  oQua  things,  an  order  of  tbe  court 
for  authority  to  retranafer  said  real  property 
to  i^ntlfl.  Pl^tltt  having  obtained  a  do* 
cree  In  hie  favor  upon  these  Issues,  the  defend- 
ant amMls. 

It  wiU  be  seen  ttiAt  this  snlt  is  in  no  way 
connected  with,  but  is  separate  and  distinct 
from,  tbe  aaslgnntent  proceeding.  It  was  instl- 
tnted  for  the  purpose  at  requiring  a  settle 
ment  and  an  aecouttng  by  the  asslsnee  touch- 
ing tbs  assigned  estate,  and  of  obtaining  a 
decree  dUrectlng  tbe  dlsporitiwi  of  sneh  porti<m 
OB  balance  of  the  estate  as  may  yet  be  found 
in  his  custody  and  imda  his  control  The 
question  to  be  determined  here  is  wlieOier  a 
person,  after  having  made  a  general  assign- 
ment for  the  benefit  of  all  his  creditors  va&er 
tbe  general  assignment  laws  of  the  state,  and 
after  having  etnapooaded  and  settled  with  his 
cndttors,  can  malnlnln  a  suit  in  equity  agatast 
lita  asBl^ise  to  compd  a  final  Bccovating,  or 
must  be  proceed  in  the  assignment  matter  stffl 
pending  for  the  aecompUabment  of  tbat  pur- 
pose. Upon  the  one  band  It  Is  ocmtended  that 
this  suit  comes  within  tbe  purview  of  well- 
recognlaed  equitable  cognizance.— tbat  of  com- 
pelling tbe  execution  and  dve  performance  of 
a  trust;  wbOo  upon  the  other  It  is  chUmed  that 
the  plaintiff  should  have-  soaj^t  his  r^ef  in 
the  assignment  matter;  that  the  g«ieral  as- 
signment act  and  the  acts  amendatory  thereof 
contain  ample  provMons  fbr  the  adminlstra' 
tloB  and  settlement  of  tbe  estates  of  insolvents; 
and  tbat  the  proceedings  thereby  -adopted 
are  earclaalve  of  any  other  for  directing  and 
requiring  the  execution  and  performance  of 
the  trust  imposed  under  a  general  assignment 
for  the  ben^t  ot  credttoim.  It  Is  andonbtedly 
true  that  a  cmnuKolaw  asstgnment,  whether 
with  pref mnccs  or  for  the  bnefit  of  aU  cted- 
Itors  alike,  created  a  trust  and  that  the  powa* 
to  compel  the  due  observance  and  execution 
diereof  was  peooUarly  and  exclusively  of  equi- 
table cognisance,  and  statutes  regulating  the 
manner  and  prescribing  tbe  condttloos  upon 
which  assignments  may  be  made  do  not  change 
the  rule  nor  cmlall  nor  limit  equitable  juris- 
diction touclUng  the  administration  of  trusts 
tbuB  created.  Nor  is  the  equitable  jurisdiction 
disturbed  by  statutory  enactments  which  mere- 
ly create  and  prescribe  a  new  procedure  for 
the  admlDlstration  and  settlement  of  insolvent 
estates.  In  snch  case  tbe  equitable  dominion 
will  continue,  not  as  affording  an  exclusive, 
but  as  a  coucurrmt  ronedy.  If.  howevw,  tbe 
statutory  regulations  contain  negative  words 
or  other  language  expressly  taking  away-  Um> 
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pre-existing  Jurisdiction,  or  If,  tipoD  a  fair  and 
reasonable  interpretation  of  the  whole  scope 
of  such  regulations,  the  necessary  intendment 
iB  to  displace  such  jurisdiction,  then  the  statQ- 
tory  proceediugs  become  exclusive.  1  Pom. 
Eq.  Jur.  U  279,  2S1. 

With  these  otMerratlons  in  view,  we  will 
now  examine  the  statutory  enactments  gov- 
erning general  assignments  for  the  benefit 
of  creditors,  and  determine  their  effect  The 
act  entitled  "An  act  to  secure  creditors  a 
}Ti8t  division  of  the  estates  of  debtors  who 
convey  to  assignees  for  the  benefit  of  cred- 
itors," was  passed  October  18,  1878,  and 
amended  Febmary  24,  1885,  and  as  amend- 
ed Is  contained  In  Hill's  Ann.  Laws  Or. 
8S  3173-3187,  Incl.  Section  3173  provides 
that:  "No  general  assignment  of  property 
by  an  insolvent,  or  In  contemplation  of  in- 
solvency, for  the  benefit  of  creditors  shall 
be  valid  unless  it  t>e  made  for  the  benefit 
of  all  his  creditors  In  proportion  to  the 
amount  of  their  respective  claims.  And 
such  assignment  shall  have  the  effect  to 
dissolve  any  and  all  attachments  on  which 
Judgment  shall  not  have  been  taken  at  the 
date  of  such  assignment."  When  Judgment 
is  recovered,  however.  In  the  action  wherein 
the  attachment  Is  thus  discharged  it  Is  to 
be  deemed  presented,  and  shall  share  pro 
rata  with  other  claims.  By-  section  3174  the 
assent  of  creditors  is  presumed.  Section 
3175  provides  the  manner  of  making  the 
assignment,  and  when  creditors  are  not  sat- 
isfied with  the  assignee  named  by  the  as- 
signor it  prescribes  the  manner  of  selecting 
an  assignee  In  bis  stead.  Should  the  cred- 
itors be  unable  to  make  such  selection  by 
tbe  method  prescribed,  the  Judge  of  the  cir- 
cuit court  in  which  the  matter  Is  pending 
is  authorized  to  appoint.  When  a  new  as- 
signee is  thus  selected  or  appointed,  it  is 
made  the  duty  of  the  assignee  named  by  the 
debtor  to  assign  and  convey  to  him  all  the 
property  conveyed  or  assigned  by  the  debt- 
or, and  such  assignee  "shall  possess  ail  the 
powers  and  be  subject  to  all  the  duties  im- 
posed by  this  act  as  fully  to  all  intents  and 
purposes  as  thongh  named  in  the  debtor's 
assignment."  Section  3176  provides  that: 
"The  assignee  shall  also  forthwith  file  with 
the  clerk  of  the  circuit  court  of  the  county 
where  such  assignment  will  be  recorded  a 
true  and  full  inventory  and  valuation  of 
said  estate,  under  oath,  as  far  as  tbe  same 
has  come  to  his  knowledge,  and  shall  then 
and  there  enter  Into  bonds  to  the  state  of 
Oregon,  for  the  use  of  tbe  creditors.  In  dou- 
ble the  amotmt  of  tbe  Inventory  and  valua- 
tion, with  two  or  more  sufficient  sureties,  to 
be  approved  by  said  clerk,  for  the  faithful 
performance  of  said  trust;  and  the  assignee 
may  thereupon  proceed  to  perform  any  du- 
ties necessary  to  carry  Into  effect  the  In- 
tention of  said  assignment."  Sections  3177- 
3180  provide  for  giving  notice  to  creditors; 
tbe  filing  of  a  report  at  tbe  end  of  three 
oumtlis,  glvins  a  fnll  and  true  list  of  all 


creditors  proving  their  claims,  and  tbe  set- 
tlement and  adjudication  of  sncli  claims. 
Section  3181  provides  that:  "The  assignee 
shall  at  all  times  be  subject  to  tbe  order  of 
tbe  court  or  Judge,  and  the  said  court  or 
Judge  may,  by  citation  and  attachment,  com- 
pel tbe  assignee  from  time  to  time  to  file 
reports  of  his  proceedings,  and  of  the  sit- 
uation and  condition  of  the  trust,  and  to 
proceed  in  the  faithful  execution  of  the  du- 
ties required  by  this  act."  By  section  3182 
the  court  or  Judge  is  empowered  to  compel 
the  appearance  in  person  of  the  debtor  forth- 
with or  at  tbe  next  term  to  answer  under 
oath  touching  the  "amount  and  situation  of 
his  estate,  and  the  names  of  the  creditors, 
and  amount  due  to  each,  with  their  places  of 
residence  and  may  compel  the  delivery  to 
the  asssignee  of  any  property  or  estate  un- 
braced In  the  assignment";  and  section  3183 
requires  the  assignee  to  file  with  tbe  clerk 
of  the  court  an  inventory  and  valuation  of 
such  additional  property  as  may  come  into 
his  bands.  Section  3184  provides  that  debts 
to  become  due  may  be  exhibited  as  well  as 
those  matured,  and  that  such  claims  as 
are  not  exhibited  within  the  term  of  three 
months  after  publication  of  notice  shall  not 
participate  in  dividends  until  after  payment 
in  full  of  claims  presented  within  such  period 
and  allowed.  Section  31i^  defines  the  pow- 
er and  authority  of  the  assignee.  Section 
3186  provides  that:  "In  case  any  assignee 
slmll  die  before  the  closing  of  his  trust,  or 
In  case  any  assignee  shall  fail  or  neglect, 
for  a  period  of  thirty  days  after  the  maklns 
of  any  assignment,  to  file  an  Inventory  and 
valuation,  and  give  bonds  as  required  by 
this  act,  the  circuit  court  or  the  Judge  there* 
of  of  the  county  where  such  assignment 
may  be  recorded,  on  application  of  any  per- 
son Interested,  shall  appoint  some  person  to 
execute  tbe  trust  embraced  In  such  assign- 
ment; and  such  person  on  giving  the  bond, 
with  sureties,  as  required  above  of  the  as- 
signee, shall  possess  all  the  powers  conferred 
on  such  assignee,  and  shall  be  subject  to  all 
the  duties  hereby  Imposed,  as  ftilly  as  though 
named  In  the  assignment;  and  in  case  any 
surety  shall  be  discovered  Insufficient,  or  on 
complaint  before  the  court  or  Judge  It  should 
be  made  to  appear  that  any  assignee  la 
guilty  of  wasting  or  misapplying  the  trust 
estate,  said  court  or  Judge  may  direct  and 
require  additional  security,  and  may  remove 
such  assignee,  and  appoint  another  Instead; 
and  such  person  so  appointed,  on  giving; 
bonds,  shall  have  full  power  to  execute  such 
duties,  and  demand  and  sue  for  all  estate 
In  the  bands  of  the  person  removed,  and  to 
demand  and  recover  the  amount  and  value 
of  ail  moneys  and  property  or  estate  af> 
wasted  and  misapplied  which  he  may  neg- 
lect or  refuse  to  make  satisfaction  for  from 
such  person  and  his  sureties."  Section  8187 
empowers  tbe  court,  or  Judge  thereof,  upon 
the  allowance  of  tbe  final  account  of  the 
assignee— when  It  appears  tbat  tbe  assignor 
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has  been  gnUtj  of  no  frand,  and  that  not 
less  Uian  00  per  ceat.  of  the  amotint  of  In- 
debtedness over  and  ahoTe  the  ezpeuBes  of 
the  assignment  has  been  realized  from  his 
estate— to  make  an  order  discharging  the  as- 
signor from  any  farther  liability  on  account 
of  any  indebtedness  existing  against  him 
prior  to  the  making  of  such  assignment. 

The  provisions  of  the  assignment  law  are 
thus  fully  set  forth  that  Its  full  scope  and 
bearing  may  be  c<»nprehended.  It  is  plain 
that  it  provides  a  complete  system  tar  the 
BuperrislMi,  administration,  and  settlement 
of  the  estates  of  insolvents  who  assign  for 
the  benefit  of  their  creditots.  Indeed,  the 
act  is  closely  allied  to  an  insolvent  or  bank- 
rupt law,  if  in  reality  it  Is  not  sncb  a  law.  It 
provides  that  when  the  amount  realized  from 
all  the  assigned  pn^erty  is  sufficient  to  pay 
at  least  GO  per  cent  of  the  indebtedness  un- 
der a  fair  assignment,  the  assignor  shall, 
upon  final  settlement  of  the  estate,  be  thence- 
forth discharged  of  all  farther  liability  on 
account  of  any  indebtedness  existing  against 
him  prior  to  the  assignment  In  this  respect 
at  least,  it  may  be  said  to  be  a  qualified  bank- 
rupt law;  but  whether  it  may  be  classed  as  an 
insolvent  or  bankrupt  law  or  not  It  Is  not 
necessary  for  as  to  determine  at  this  time. 
The  assignment  Is  entirely  voluntary. 
Through  no  act  of  insolvency  on  the  debtor's 
part  can  he  be  coerced  into  a  distribution  of 
his  assets  among  his  creditors.  In  this  re- 
spect it  bears  no  resemblance  to  an  insolvent 
law.  As  bef<we  stated,  the  right  to  make  a 
general  assignment  for  the  benefit  of  cred- 
itors existed  at  common  law,  but  the  debtor 
coald  assign  with  preferences.  The  statute 
circumscribes  this  right,  and  no  geneiai  as- 
signment Is  now  valid,  unless  made  for  the 
benefit  of  all  creditors  alike.  The  assign- 
ment must  be  in  writing,  duly  acknowledged 
ts  conveyances  of  real  estate,  and  recorded. 
Thus  executed,  and  free  from  frand,  It  di- 
vests the  assignor  of  his  estate,  and  thence- 
forth the  law  directs  its  administration.  Hie 
conditions  which  the  deed  of  assignment  may 
prescribe  become  unimportant  as  the  law 
specifically  fixes  the  conditions  which  shall 
attach  to  every  gmeral  assignment,  and  the 
settlement  of  the  assigned  estate  must  pro- 
ceed In  accord  therewith.  The  procedure 
prescribed  partakes  of  an  equitable  character, 
and  the  trust  created  is  purely  of  equitable 
cognizance.  The  effect  and  final  result  of 
the  statutory  administration  and  settlement 
of  the  Insolvent  estate  does  not  materially 
differ  from  that  which  equity  would  effect 
or  bring  about  except  in  one  very '  essential 
and  Important  particular.  The  assignor  may 
be  discharged  of  all  indebtedness  existing 
prior  to  the  date  of  the  assignment  This  re- 
sult coald  not  be  accomplished  under  the 
general  mlea  of  equitable  Jurisprudence; 
They  afford  no  primary  power  or  authority 
to  discharge  a  debtor  of  his  obligatlcms, 
whether  DO  per  cent,  thereof  is  paid  out  of 
the  estate  or  not   Bat  npon  a  final  settle- 


ment In  the  asslgnm«it  proceedings,  if  the 
estate  has  l>een  made  to  realize  50  per  cent 
of  the  assignor's  indebtedness,  the  circuit 
court  or  the  Judge  thereof,  may  by  an  order 
discharge  the  assignor  from  liability  <m  ac- 
count of  any  Indebtedness  existing  prior  to 
the  assignment  This  is  a  direct  benefit  to 
the  asslgnw,  contemplated  by  the  statute, 
and  whoevor  makes  a  general  assignment 
will  be  presumed  to  have  contemplated  a 
discharge  fmn  priw  liabilities  In  the  event 
his  estate  Is  made  to  realize  50  per  cent  of 
bis  Indebtedness.  Aside  from  this  feature 
of  the  assignmoit  law,  the  circuit  court  at 
Judge  thereof.  Is  clothed  by  its  provisions 
with  all  needful  power  and  authority  to  re» 
quire  of  the  assignee  the  faithful  observance 
and  execution  of  the  duties  of  his  trust  He 
may  be  compelled  by  citation  and  attach- 
ment to  file  reports  of  his  proceedings  from 
time  to  time,  azut  In  due  time  to  make  final 
settlement  of  the  assigned  estate.  Id  case 
of  his  death,  the  court  or  Judge  thereof.  Is 
empowered  to  appoint  his  successor;  and  in 
case  a  surety  shall  be  discovered  insufficient 
or  if  it  should  be  made  to  appear  that  the 
assignee  Is  goUty  of  wasting  or  misapply- 
ing the  trust  estate,  the  court  may  remove 
him,  and  appoint  another  in  his  stead,  and 
such  person  so  appointed  may  execute  the 
duties  as  fully  and  to  all  Intents  and  purposes 
as  his  predecessor,  and  may  recover  from 
bis  predecessor  and  his  sureties  the  value  of 
any  property  so  wasted  or  misapplied.  It 
would  seem  from  these  provisions,  and  others 
that  might  be  referred  to,  that  the  circuit 
court  or  the  Judge  thereof,  possesses  ample 
power  to  compel  the  due  and  faithful  observ- 
ance by  the  assignee  of  the  duties  of  his  trust 
and  a  full  and  just  settlement  of  the  estate 
by  him,  and  that  the  statute  within  itself 
prescribes  a  complete  procedure  for  the  ad- 
ministration and  settlement  of  assigned  es- 
tates. Considering  this  circumstance,  and  In 
view  of  the  power  given  the  court  or  the 
Judge  thereof,  to  discharge  the  debtor  from 
pre-existing  liabilities,  we  believe  the  nec- 
essary intendment  of  the  legislature  was  to 
take  away  the  ordinary  equity  Jurisdiction 
touching  the  administration,  settlement  and 
distribution  of  assigned  estates,  and  that  the 
procedure  prescribed  by  statute  is  exclusive. 
This  seems  to  ns  to  be  a  proper  conclusion 
upon  reasfm  and  principle.  Bat  we  are  not 
without  authority  for  so  holding.  The  courts 
of  New  Jersey,  Wisconsin,  and  Illinois,  under 
assignment  acts  which  contain  no  feature 
whatever  allying  them  to  an  insolvent  or 
bankrupt  law,  have  hdd  that  tbe  statutory 
procedure  is  exclusive.  See  Hoagland  v. 
See,  40  N.  J.  Eq.  470,  3  Atl.  613;  Lawson  v. 
Stacy,  82  Wis.  308,  51  N.  W.  061,  and  52  N. 
W.  306;  Freydendall  v.  Baldwin,  103  111.  320- 
831;  Hanchett  v.  Waterbury,  115  111.  220, 
32  N.  B.  194;  Preston  v.  Spauldlng,  120  111. 
231,  10  N.  B.  003;  and  Colbum  v.  Shay,  17 
111.  App.  282.  In  the  latter  case.  Bailey,  J., 
speaking  for  the  court,  says:    "Ibe  mis 
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seems  to  be  well  settled  that  the  joiladlctloa 
of  the  county  court  orer  an  assignee  and 
over  the  funds  placed  la  his  bands  by  the 
assignment  Is  exclusiTe."  As  bearing  on. 
this  question,  see,  also,  Rumsey  t.  Town,  20 
Fed.  562,  and  Clark  t.  Stanton,  24  Minn.  240, 
241.  We  have  been  unable  to  find  any  case 
holding  otherwise  under  a  stetute  Uke  ours. 
If  the  plaintiff  could  sustain  this  salt  re- 
gard lens  of  the  statutory  procedure,  and  com- 
pel a  final  accounting  and  settlement  by  the 
assignee,  the  creditors  could  accomplish  the 
same  purpose  by  an  ordinary  enlt  In  equity, 
and  thus  deprlre  the  circuit  court,  or  the 
Judge  thereof,  acting  in  the  assignment  mat- 
ter, of  the  (vportunlty,  If  not  the  poww,  of 
making  the  requisite  order  discharging  the 
debtor  fnmi  pre-existing  liablUttes,  and  thus 
defeat  one  of  the  purpof!e8  of  the  statute. 
We  think  the  piaintUf  should  have  proceeded 
In  the  assignment  matter  to>  the  final  adjust- 
ment and  settlement  of  the  assigned  estate. 
The  final  account  was  filed  in  due  time«  and^ 
U  the  assignee  was  seeking  to  take  advan- 
tage of  any  settlement  in  turning  orer  to  him 
the  property  of  the  estate,  or  any  part  there* 
ef.  be  had  ample  opportunity  of  surcharging 
the  account  for  fraud  or  mistake,  and  trying 
out  all  the  Issues  that  are  hexe  made.  The 
complaint  should  be  dismissed*  and  it  la  so 
flrderad. 


WILLS  T.  BANK  OF  NEVADA.   (No.  1.4S1.) 

(Supreme  Conrt  of  Nerada.    Not.  2X,  1895.) 

SvATCTB  OF  Frauds — Osioiicai.  UNDBSTAKnie. 
Where  there  was  an  agreement  between 
defendant  bank  and  a  dealer  in  hay,  whereby  the 
bank  was  to  collect  for  the  sales  of  hey,  and 
from  the  proceeds  pay  checks  given  by  the  deal- 
er for  the  pnrchaae  price  thereof,  and  such  oeree- 
neut  was  comrauDicated  by  the  bank  to  plain- 
tiS,  who,  relying  thereon,  sold  hay  to  aaid  deal- 
er, the  transaction  was  not  withm  the  statute 
of  frands,  as  a  verbal  promise  to  answer  for  the 
debt  of  another. 

Appeal  from  district  court,  Washoe  county; 
A.  B.  Cheney,  Judge. 

Action  by  Edward  Wills  against  the  Bank 
of  Nevada  for  goods  sold  and  delivered.  De- 
fendant bad  Judgment,  and  plaintiff  a^eala. 
Reversed. 

Alfred  Chartz,  for  appdlanL  Tendon  & 
Smumerfleld,  for  respondent 

BONNIFIELD,  J.  This  aetloD  waa  brought 
by  the  appellant,  as  pislntlff,  a«Blnst  the  re- 
spondent, as  defendant.  In  the  district  court 
of  the  Second  Jodtdal  district  In  and  fbr  Wash- 
oe county,  to  recover  the  sum  of  $&^.50, 
balance  due  for  bay  8(dd  by  plaintiff  to  the  de- 
fendant,  and  delivered  to  James  Mayberry  at 
the  defendant's  request,  aa  alleged  la  the  com^ 
plaint.  The  answer  conslBts  of  spedflc  denials 
of  the  allegationa  of  the  comidalnt  Hie  cms 
was  tried  by  the  conrt  sitting  without  a  Jury. 
The  court  dismissed  the  action,  and  gave  the 
cMEendant  Judgment  fiir  Its  coste.  The  pl^- 


tUf  moved  for  a  new  trial*  derignatlng  In  his 
notice  of  motion,  as  one  of  the  grounds,  the 
*insufilciency  of  the  evidence  to  justify  tljt  de- 
clsion  made  by  said  court  and  the  JudgineLi 
entered  in  the  action";  and  in  his  statKuitu: 
on  motion  for  new  trial  he  spedfiea  seTi.'i^ 
particulars  In  which  be  claims  the  evMencv  la 
iDsnfflcient  to  justify  the  decision.  His  !□•>- 
tton  was  denied.  This  appeal  Is  taken  from 
the  Judgment  and  the  order  of  the  court  deny- 
ing a  new  trial. 

The  court  filed  no  findings  of  fiact.  No  qut»- 
tlon  was  raised  by  counsel  for  the  defenOaat 
in  the  conrt  below  as  to  any  variance  betwet-n 
the  allegations  ctf  the  complaint  and  the  prtn>fi. 
and  no  variance  was  suggested  by  the  ccun 
until  the  time  of  its  oral  decision  of  the  ca.'^fc 
and  then  the  case  was  not  decided  on  tLat 
ground,  but  it  was  based  on  the  ground,  in  ef- 
fect, that  the  promise  the  defendant  to  tli^ 
IitaintifC  was  a  verbal  promise  to  answer  f>ir 
the  debt  of  Mayberry,  and  was  within  the 
statute  of  frauds.  As  we  have  come  to  a  dif- 
ferent conclusion  from  the  court  below,  tnm 
the  evidence  la  the  case,  we  here  give  tiie 
material  portions  of  the  testimony  of  the  pln:n- 
tiff  and  James  Mayberry,  and  all  the  tei^ti- 
mony  of  M.  O.  Ward,  taken  from-  the  re<flrd. 
to  wit:  The  plaintiff  testified  that  in  Xovem- 
ber,  18S1,  James  Mayberry  'came  to  him  to 
purchase  his  hay,  and  said  he  would  buy  the 
bay  if  It  suited  him;  that  he  went,  looked  at 
the  hay,  and  returned  to  plaintiff's:  bouse,  and 
plaintiff  asked  him  about  the  poiy;  that  May- 
berry said  that  he  would  give  him  a  chtxk 
on  the  Bank  of  Nevada,  and  the  bank  woiil<l 
pay  It  In  30  days;  that  the  plaintiff  n^cd 
not  take  his  word  for  It,  but  he  could  go  ai^ii 
see  Mr.  Ward;  tbat  the  plaintilT  went  and 
saw  Ward,  and  t(dd  him  what  M8yl>erry  said; 
that  Ward  said:  "Oet  Mayberry's  cbecks.  aad 
In  thirty  days  the  bank  would  cash  them:" 
that  the  bank  paid  the  first  and  second  chK-i^a; 
"that  the  second  check  was  paid  l>efore  ttie 
time  was  up,  but  payment  of  the  third  and 
last  check  was  refused."  Mayberry  testified 
in  substance,  that  he  was  Indebted  to  tbe 
bank;  that  be  went  to  the  bank  primarily  to 
make  arrangements  with  It  to  enable  him  to 
buy  hay,  and  did  make  such  arnuigement)'; 
that  his  arrangements  were,  that,  as  soon  aa 
the  bay  be  purcbaeed  was  ddlvered  on  the 
cars,  he  would  give  to  Us  several  vendor* 
checks  on  the  bank  for  the  price  of  tbe  hay 
bougbt,  payable  in  30  days,  and  deliw  to  tbe 
bank  tbe  shipping  receipts  for  tbe  hay  be 
shipped  for  1^  to  collect  for  his  sates,  sod  t» 
pay  his  said  several  checks,  the  profits  to  be 
applied  on  his  debt  to  tbe  bank;  tbat  be 
bought  and  stdd  hay  from  difBcraot  parties, 
and  deposited  tbe  shipping  receipts  with  ttie 
hank;  tbat  aU  the  tetunn  Cot  the  sales  of 
the  hay  were  mode  to  tihe  bank;  that  it  col- 
lected for  all  tbe  salea  of  the  bay,  and  colle^- 
ed  for  the  sales  of  the  Wills  hay,  and  paid 
for  aU  the  hay,  except  the  but  ctaeck  prest-Dt- 
ed  by  the  plaintiff;  that  when  be  went  to 
buy  tbe  plaintiff's  hay,  tbe  idalntlff  asked  him. 
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"Wliat  abont  the  pay  ?*  that  he  told  the  plain- 
tiff "to  go  to  the  bank,  and  see  if  everything 
Is  all  ric^tT*;  that  he  couW  not  have  bought 
bay  If  the  bank  bad  not  obligated  itself  to 
pay  fate  checks;  tint  he  conld  not  have  bought 
the  plaintiff's  hay  U  the  bank  had  not  prom- 
ised to  pay  hte  cbec^  for  It,  for  the  plain- 
tiff refused  to  let  hfan  hare  It  He  aleo  testi- 
fied "that  the  checks  given  on  the  bank,  pay- 
able In  thirty  days,  gave  time  Ibr  the  returns 
to  come  in  for  the  hay,"  and  also  "that  the 
hay  bualDeBB  [trofltable,  and  the  bank 
made  It  aU;  tet  he  owed  the  bank  less  at 
the  end  of  his  hay  opera tiona  than  he  did  at 
the  beginning,*'  Mr.  Ward  teetMed  that  he 
was  vice  presldoit  vt  the  corporatlOB  defend- 
ant. "By  Smnmerfleld:  Q.  DU  May  berry 
bare  but  we  agreement  with  the  bank  with 
regard  to  the  purchase  of  hayf  A.  Mayberry 
wanted  the  bank  to  gnaiaaty  the  payment  of 
Us  cheeks.  X  was  a  director  In  the  board,  and 
was  vice  president,  also,  and  I  was  a  worker 
In  the  beak.  Q.  Do  you  know  of  any  transac- 
tlona  between  iiajberrj  and  Wills,  the  idalu- 
tlff  In  this  caa^  and  the  bank,  r^tlve  to  hay 
pnrdiaaea  from  Wills?  A.  Yes,  eh-.  Q.  State 
to  the  court  what  anangements  existed  be- 
tween the  Bank  of  Nevada  and  Wills  and 
Mayberry  with  regard  to  such  transactions. 
A  MaybaT7  wanted  to  pncchaae-  hay,  and  be 
wanted  the  bank  to  guaranty  his  diecks,  that 
he  ml^t  be  able  to  purchase  hay.  Q.  Did  you 
hare  but  one  agreement,— did  the  bank  have 
but  <Hie  agreement  with  Mayberry  about  the 
purchase  of  bay?  A.  Only  one.  Q.  State 
what  that  agreement  w«s.  A.  Osbmm  and 
mys^,  as  cashier  of  the  bank,  acting  under 
the  board  of  directors,  upon  tbe  receipt  of  the 
ebippfng  receipts,  after  the  hay  waa  baled 
and  on  board  <tf  the  cars,  to  gnotanty  the  pay- 
ment of  Mayberry's  diecks  in  thirty  days  from 
tbe  time  such  cheeks  were  accepted  by  na, 
under  the  expectation  that  the  money  from 
the  sales  of  hay  would  be  rettnmed  to  the  bank 
within  thirty  days*  time  after  the  receipt  of 
tbe  shipping  receipts,  but  we  always  credited 
all  receipts  tit  money  to  Mayberry's  account 
(J.  That  was  the  agreanent,  and  that  was  the 
order  that  you  worked  under?  A  Yes,  Bir. 
Tbe  bank  waa  to  guaranty  the  payment  of 
checks  given  by  Mayberry  wben  the  sblp- 
plng  receipts  w««  In,  and  the  checks  were 
accepted  by  ns.  within  thirty  days  from  that 
time.  Q.  Do  you  remember  the  transaction 
witb  Wills?  A.  I  resiember  It  in  a  general 
way,  on  aocoont  at  the  busloflss  at  the  time. 
Q.  State  wbat  yon  remember  about  tbe  pay- 
ment of  the  first  check  testified  to  here.  A 
The  check  was  presented  and  gtiarantied,  and 
Id  thirty  days  It  was  paid.  Q.  Did  the  ship, 
ping  receipt  accompany  it  A  Wills  came  into 
the  bank  when  the  second  cheek  was  paid, 
and  the  cashier  was  inside,  and  I  was  outalde, 
and  I  heard  him  say  to  Osbom,  'I  have  a 
check  from  Maybnry  for  hay.  When  will  it 
be  paid?'  and  Osbom  said,  'We  will  pay  it 
now;'  and  it  was  paid."  In  this  nmnectlim 
witness  testified  that  Osbom  acted  contrary 


to  the  order  of  the  board  of  directors  In  pay- 
ing that  check  before  due.  Direct  examina- 
tion resumed  by  Snnunerfleld:  '*Q.  Have  yon 
made  a  careful  examination  of  tbe  books  of 
the  bank,  with  reference  to  that  payment,  In 
orflw  to  refresh  your  recollection?  A.  I  have. 
Q.  Do  you  remember  any  farther  conversa- 
tton  with  Wills  about  the  hay?  A.  Tee,  sir. 
I  remember  that  Wills  Informed  me,  later  on, 
that  his  hay  bad  all  been  paid  for,  and  that 
there  was  more  hay  that  he  bad  on  hand,  and 
I  said  to  him  to  be  careful,  that  Maybeny'a 
aecoont  waa  not  good  at  the  bank;  and  I  re- 
member distinctly  that  he  said  he  bad  got 
paid  tor  tbe  other,  and  be  would  take  cbanees 
on  this.  The  bank  had  no  accoimt  with 
Wills.  The  returns  w«e  credited  to  May- 
berry. Q.  Do  yon  remember  the  oooversa- 
tlon  with  Wills  at  the  depot,  where  he  testi- 
fied that  yon  told  him  not  to  let  Mayberry 
have  any  more  hay?  A.  I  thotight  the  con- 
versation was  at  the  bank.  I  ^k»  to  him 
a  time  or  twa  He  had  toUd  me  that  part  of 
tbe  hay  waa  atlll  in  his  possession,  md  I  sug- 
gested to  him  he  had  better  ke^  it  that  May- 
berry's account  was  not  good;  and  I  said  that 
ik  loaf  was  bettM-  tban  no  bread.*  ajid  he  saU 
he  woidd  take  chances;  and  I  remember  tell- 
Ing  Wills  that  some  bay  In  Oaltfomla  had  not 
been  paid,  and  that  the  money  had  not  been 
remitted.'*  On  cross^xamhiatlon  Mr.  Ward 
testlfled  that  his  best  reooUectioQ  was  that 
Wills  came  In  the  bank,  and  asked  about  the 
hay,  and  he  told  Wills  when  the  hay  was 
baled  and  on  board  the  cars,  and  the  ship* 
ping  receipts  were  In,  that  Wills  should  bring 
in  a  check  from  Mayberry  for  a  corresponding 
amount,  and  the  bank  woold  pay  it  in  80- 
days  after  it  was  accepted.  "Q.  Have  you 
any  Indepcsklent  recollection  of  the  words 
yoB  used  to  Wills,  and  the  words  used  by 
Wills  to  you,  at  the  time  Wills  went  to  the- 
bank  first  abont  selling  bis  bay?  Is  not  your 
recollection  a  general  recollection  of  the  prom- 
isee that  yon  made  different  people?"  This 
question  was  repeated  many,  many  times,  and 
witness  finally  answered  as  follows:  "A.  I  sim- 
ply reiterated  to  WUIs  the  dtrecticns  I  bad 
from  the  board.  I  tried  to  follow  the  direc- 
tions of  the  board  as  close  as  I  coold.  Q.  Do- 
yon  give  your  Independent  recoUectloo  ot 
wbat  yon  said  to  WUIs  at  the  ttane  tbe  prom- 
ise was  made?  A.  That  is  my  recollection, 
that  I  told  WUIs  those  were  my  InatructionA 
from  the  board;  but  I  don't  know  that  I  used 
those  wnds.  Q.  My  question  Is,  have  you  any 
(■dependent  rectdlectlon  of  wbat  you  said  to 
Wms  at  that  time?  A.  That  is  my  reo^ec- 
tion,  because  that  was  my  instructions.  By 
Bummmerfleld:  Q.  At  the  time  that  WUIs 
first  went  to  the  bank,  was  the  conversation 
In  the  [Rwence  of  any  one?  A.  I  think  Mr. 
Osbom  was  there."  With  regard  to  tbe  pay* 
ment  of  the  second  check,  Mr.  Ward  testl- 
fled that  if  Mr.  Osbom  had  obeyed  tbe  order 
of  the  board  of  directors,  it  would  have  been 
better  for  the  bank.  Upon  b^g  recalled  for 
further  cross-ezamhiatloiii  Mr.  Ward  waa  aab* 
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ed:  "Q.  What  Induced  yon  to  tell  WUIb  at 
tbe  railroad  depot  in  Reno  not  to  let  May- 
beny  have  any  mom  hay?  A.  I  don't  know  as 
I  told  him  not  to  let  Hayberry  have  any  mem 
hay.  Q.  What  waa  yonr  object  in  mafcUig 
Wills  whatever  promlaea  yon  may  have  made  to 
him?  Was  it  for  your  own  peraooal  aggran- 
dimnent,  or  waa  it  to  subserre  the  Intereats 
of  the  bank?  A.  It  was  for  the  bank." 

Coansel  for  appellant  urges  aerwal  grounds, 
npon  either  of  which  he  claims  that  tbe  right 
of  the  plaintiff  to  maintain  this  actlm  may 
be  based  under  the  evidence^  We  do  not 
denn  It  neceaaazy  to  paas  on  more  than  one 
of  them,  and  thus  we  will  avoid  en^big  the 
labyrinth  of  confllctiiig  declalmiB  on  tbe  stat- 
ute at  frauds,  trom  which  it  seems  no  comt 
and  no  law  wrlt«r  ever  emerged  with  satisCac- 
tlon  as  to  the  rules  therein  laid  down. 

Taking,  the  testtancmy  of  M.  O.  Ward,  the 
principal  actor  for  the  bank,  under  the  dlrec- 
tl(m  at  the  board  ot  directors,  and  considering 
the  aeveral  agreonents  developed  by  his  evi- 
dence in  a  business  light,  and  aa  transactlnts 
between  business  men,  tbe  fair  and  reason- 
able coiistnicticm  ot  his  evidence  la  that  the 
bank  agreed  with  James  Mayberry  that  when 
he  bought  bay,  and  it  was  delivered  to  him 
on  the  cars,  he  should  ^ve  the  vmdors  bis 
cbeA  on  the  bank,  i»ayable  In  80  days,  for  the 
amount  ot  the  price  ot  tbe  hay  so  d^ivered, 
and  deliver  to  the  bank  the  shipping  re- 
celpta  toe  the  bay  shipped  by  him,  and  the 
bank  would  ccdlect  for  the  sales  of  the  bay, 
and  pay  Mayberry*8  vendora  the  several 
che^  be  Issued  to  them  for  tbe  bay  out  of 
the  proceeds  of  the  sales,  under  the  expecta- 
tion that  the  returns  from  the  sales  of  the 
bay  would  be  made  to  the  bank  within  30 
days  from  such  shipment;'  and  that  Ward  In- 
formed tlie  plaintiff.  In  substance,  of  said 
agreement  of  the  bank  with  Mayberry,  and 
agreed  with  the  plaintiff,  when  bis  bay  was 
baled  and  delivered  on  tbe  cars,  he  should 
bring  in  a  ebe<^  from  Mayberry  for  a  corre- 
sponding amount,  and  tbe  bank  would  cash 
It  In  30  days.  Now,  tbe  subatauce  of  the 
agreement  on  the  part  of  Mayberry  with  the 
plaintiff  was  that,  when  the  hay  waa  deliv- 
ered CD  tbe  cars,  he  wonld  give  the  plaintiff 
a  check  for  tbe  price  of  the  hay  on  the  Bank 
of  Nevada,  payable  in  30  days,  and  that  tbe 
bank  would  pay  It  when  due.  Mayberry's 
promise  was  not  that  he  would  collect  for  the 
sales  of  tbe  bay,  and  pay  tbe  checks  ont  ot 
the  proceeds.  This  Is  what  tbe  bank  agreed 
to  do,  according  to  the  testimony  of  both 
Mayberry  and  Ward.  This  was  an  original 
undertaking  on  tbe  part  of  tbe  bank,  and  not 
collateral  to  the  promise  of  Mayberry.  May- 
berry did  n'ot  assume,  nor  waa  he  liable  in 
tbe  first  Instance,  to  do  what  the  bank  prom- 
ised to  do.  His  legal  obligation,  which  ex- 
isted as  a  legal  Incident  to  his  agreement 
with  tbe  plaintiff,  was  to  pay  the  check  if  the 
bank  made  defoult  Id  its  payment  In  con- 
templation  of  law,  Mayberry  was  guarantor 
for  tbe  bank.   His  oblIgatl(»i  was  to  pay  the 


check  upon  tbe  bank's  fialbire  of  payment 
His  legal  oUlgatkm  was  also  to  have  funds 
in  tbe  hands  of  the  bank  to  meet  the  pay- 
ment of  tha  chei^  when  doe,  and  hla  wieoit- 
tradicted  evidence,  In  this  respect,  la  that  be 
did  so  have  the  funds  there.  He  testified 
that  be  '^posited  the  shipping  receipts  at 
the  bank  tat  than  to  ccdlect  tot  the  hay.  and 
that  tbe  bank  did  collect  for  the  bay,  and 
collected  for  Wills'  bay,  and  paid  far  all  the 
hay,  except  the  chedc  presented  laat  1^ 
Wills."  He  also  testified  "that  aU  tbe  re- 
turns from  the  sales  of  the  hay  wwe  made 
to  the  bank."  B.  O.  Osbom,  tbe  cashior  ot 
the  bank,  testified  that  "Mayberry  ran  tlw 
bosiness  In  such  ambignras  way  that  nobody 
could  tell,  head  or  tall,  where  tho  money 
came  from;  that  no  shipping  receipts  were 
ever  left  with  the  bank,  and  the  bank  finally 
quit"  It  Is  not  denied,  bmrerea,  on  the 
part  of  tbe  d^endant,  that  the  retmms  from 
the  salea  trf  the  hay  vrere  made  to  It,  or  that 
It  collected  the  money.  The  bank  having  col- 
lected the  money,  we  regard  the  nondelivery 
ot  the  shipping  receipts  as  being  immaterial, 
and  we  cannot  perceive  bow  the  "arabignous 
manner  Mayberry  ran  tbe  boalness"  could  re- 
lieve the  defendant  of  Ita  oUlgatlni  to  pay 
the  money  it  received  A»  tbe  sale  of  tlie 
Wills  hay  to  the  plalntlfl  on  his  check. 

This  case,  naSer  the  above  state  ot  facts, 
comes  within  the  third  class  (tf  cases  eoa- 
stdered  by  Browne  In  bis  woA  on  the  Stat- 
ute of  Frauds,  and  also  by  Wood  oa  the  same 
subject  Browne,  at  page  2S8h  says:  "To  a 
third  class  belong  tbe  cases  In  which  the 
property  of  the  thtiA  party  la  put  Into  the 
hands  of  the  d^endant,  for  the  purpose  of 
paying,  ont  ot  tbe  proceeds  thereof,  the  third 
party's  debt  to  the  plaintiff.  These  are  cases 
of  obligation  by  the  defaidant,  as  a  trustee, 
to  make  soch  payment,  and  it  Is  that  per^ 
SMial  oUlgatiott  which  the  plaintifl  se^  to 
enforce,  and  his  rl^t  of  action  is  not  affected 
by  the  statute."  In  note  1,  p.  259,  he  cites 
Pullam  V.  Adams,  87  Vt  S97,  as  a  case  giv- 
ing "one  ot  the  most  Intelllgmt  and  Instruct- 
ive opinions  that  have  ever  been  delivered  np- 
on the  subject  of  *Ouarantle8  under  tbe  Stat- 
ute of  Frauds.*"  In  the  Vermont  caae  the 
soundness  ot  the  rule  is  recognized  that  a 
verbal  prranlse  to  pay  the  debt  of  another, 
where  the  promisor  has  received  tbe  funds  or 
property  of  the  debtor  for  the  purpose  of  be- 
ing ao  applied,  so  that  an  obligation  or  duty 
reate  upon  him,  as  between  hlms^  and  the 
debtor,  to  make  such  payment,  though  In  form 
a  promise  to  pay  the  debt  of  another.  It  is  in 
fact  a  promise  to  perform  an  obligation  or 
duty  of  his  own,  and  is  not  within  the  stat- 
ute. Chief  Justice  Poland,  In  his  opinion, 
says:  "And  where  a  debtor  transfers  funds 
or  property  to  another  for  the  purpose  of  pay- 
ing his  debt,  and  the  person  thus  holding  the 
funds  or  property  promise  the  creditor  to 
pay  his  debt,  such  promise  is  held  good, 
though  not  In  writing;"  and  he  aaya:  "fPe 
apprehend  the  true  principle  why  the  {promise 
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to  the  creditor  Is  valid  without  writing  Is,  the 
party  mAklng  the  promise  holda  the  funds  of 
the  debtor  for  the  ptirpose  of  paying  bla  debt, 
and,  aa  between  him  and  the  debtor.  It  Is 
his  duty  to  pay  the  debt;  »  that,  wh«i  be 
promises  the  creditor  topay  lt,in8abBtance,he 
promises  to  pay  his  own  debt,  and  not  that  of 
another,  and,  though  the  debtor  BtUI  remains 
liable  for  his  own  debt,  his  relation  Is  rather 
that  of  a  surety  for  the  party  whose  duty  It 
is,  and  who  has  promised  to  pay  bis  debt,— 
that  of  a  principal,  for  whom  the  otlier  has 
become  surety  or  guarantor.  He  holds  a  fund 
in  trust,  under  a  duty  to  pay  It  to  the  cred- 
itor, and  he  makes  an  express  pnunlse  to  per- 
form It.  In  such  case  It  Is  no  Tlolatlon  of  the 
spirit  of  the  statute  to  hold  such  promise  an 
original  one,  and  not  necessary  to  be  in  writ- 
ing." Wood,  St  Frauds,  9 144,  says:  "Where 
the  promisor  has  funds  in  bis  bands  belong- 
ing  to  the  debtor,  from  wblcta  be  has  aatbori- 
ty  to  pay  a  certain  debt,  the  promise  is  not 
within  the  statute,  because  It  Is  a  promise 
merely  to  pay  to  the  creditor  what  he  would 
otherwise  be  bound  to  pay  to  the  debtor  in 
satisfaction  of  his  own  debt;  and  the  same 
is  true  where  the  promise  Is  conditional,  as  to 
pay  if  he  receives  funds  tsC  the  debtor  to  the 
amount  of  the  debt  In  such  case,  while 
tliere  is  no  obligation  to  pay  unless  the  con- 
dition is  fulfilled,  yet  If  the  coadltlon  Is  ful- 
filled, the  promise  Is  operatlTo,  and  not  with- 
in tlie  statute,  because  the  debtor's  own 
funds  are  relied  upon  tor  payment"  In  sup- 
port of  the  above  rules  the  author  dtes  many 
authorities.  "If  one  deliver  money  or  per- 
sonal property  to  another,  under  tbe  promise 
of  the  latter  to  deliver  It  over  to  a  third  per- 
son, who  has  a  beneficial  Interest  therein,  or 
to  convert  it  Into  money,  and  pay  him  the 
proceeds,  tbe  tblrd  party  can  maintain  an  ac- 
tion therefor  against  the  promisor.  A  for^ 
tiori  is  this  the  case  where  the  person  receiv- 
ing tbe  money  or  itersoualty  subsequently 
promises  the  third  party  to  deliver  It  to  him." 
Wynn's  Adm'r  T.  Wood,  07  Pa.  St  216,  and 
cases  there  cited.  Wood  on  the  Statute  of 
Frauds  says  the  soundness  of  tbe  doctrine 
111  the  above  case  cannot  be  questioned.  We 
have  been  unable  to  find  an  authority  In  c<hi- 
fliet  with  the  authorities  herein  cited. 

In  consideration  of  the  above  authorities, 
and  the  reason  of  the  rules  and  legal  princi- 
ples therein  determined,  and  those  rules  and 
principles  being  applicaUe  to  the  facts  of  tbe 
case  at  bar,  we  hold  that  the  defendant  la  lia- 
ble In  this  actlm. 

Counsel  for  respondent  argues  in  support 
of  tbe  Judgment  that  the  proote  do  not  cor- 
respond with  the  allegatl<ms  of  tbe  cranplalnt 
Tbe  theory  of  the  pleader  was  that,  under 
the  facts  and  circumstances  of  tbe  case,  tbe 
defendant  was  the  purchaser  of  tbe  plalntififs 
liay,  and  tbe  ap[>eUant,  by  his  counsel,  cites  a 
great  many  authorities  in  support  of  that 
theory.  As  to  the  correctness  of  this  theory. 
It  is  not  necessary,  and  we  do  not  pass  upon 
it.    During  the  progress  of  tbe  trial  it  was 


not  considered  that  there  was  anything  In 
tbe  complaint  restricting  the  field  of  Inqtdry 
Into  the  several  agreements  and  transacttcms 
on  the  part  of  .the  three  actors,  In  reference 
to  the  hay  bought  and  scdd,  and  tbe  liability 
or  nonliability  of  the  defendant  tba%uuder. 
If  there  be  a  variance  between  tbe  allega* 
tions  of  the  c«nplalnt  and  tbe  proofs,  it  Is 
such  that  an  amendment  of  the  ctsnplalnt  coald 
properly  have  been  made,  If  such  objection 
had  be^  taken  at  the  triaL  The  Jodgm^ 
and  order  appealed  from  are  reversed. 

BBLKNAP.  J.,  concurs.  BIOBLOW,  O.  J., 
being  disqualified  under  the  statute^  did  not 
partl<dp8t8  In  the  decision. 


OHIPLBY  T.  GRBEN  at  all 
(Court  of  Appeals  of  Colorado.  Oct  14,  1896.) 
BsviBir  ON  Appkai/— SurrioisnoT  or  Bvidshob 

— DlPOBITIOK — FORUAl.  DbTICT — WaIVBB. 

1.  A  verdict  based  on  conflicting  evidence 
will  not  be  reviewed. 

2.  A  stipulation  as  to  the  taking  of  a  deposl- 
tioD  that  "all  formalities  are  expressly  waived" 
waives  a  defect  coasistiDK  in  a  signing  by  the 
witness  at  a  place  other  than  it  the  close  of  the 
depoeitionf  though  a  statnte  requires  such  depo- 
sition to  be  snbscribed  by  tbe  witness,  where  It 
appears  from  tbe  notary's  certificate  that  the  wlt> 
nesB  read  and  swore  to  the  whole  deposition. 

Error  to  district  oonrt,  Pueblo  county. 

Action  by  Walter  A.  Green  and  others 
against  James  N.  Chlpley.  Judgment  for 
plaintiffs,  and  defoidant  brings  errw.  Af- 
firmed. 

J.  B.  Bizer,  for  plaintiff  In  oror. 

BISSBLL,  J.  This  litigation  grew  oot  at 
a  real-estate  transaction  which  originated  In 
Pueblo.  Dr.  Hull  and  bis  wife  held  prop- 
erty In  that  dty,  in  a  locality  where  Ohlpl^ 
was  Interested,  or  In  which  he  was  dealing 
at  tbe  time  of  this  occurrence.  Oblpley  en- 
tered Into  negotiations  with  Mrs.  Htill  and 
the  doctor  looking  to  the  purchase  of  the  lots. 
Almost  concurrently  with  tbe  commencement 
of  his  negotiations,  be  approached  Qreen  with 
reference  to  tbe  trade.  The  principal  issue 
concerns  the  initiation  of  the  transaction. 
Gblpley  insists  he  was  a  brokw,  who  started 
the  trade  with  Dr.  Hull  and  his  wife,  ulti- 
mately bought  the  property  on  his  own  ac- 
count for  f5,000,  and  add  It  to  tbe  defendants 
in  error  for  ^,500.  At  all  events,  the  trade 
was  made.  The  defendants  in  error  i>ald  the 
^,500,  of  which  ^,000  was  turned  over  to 
the  doctor  and  his  wlfe^  and  the  other  $500 
kept  by  Gblpley.  Green  and  bis  copurchasere 
did  not  learn  until  about  a  year  afterwards 
of  the  difiference  between  what  they  paid 
and  the  price  charged  by  tbe  Hulls.  On  ac- 
quiring this  Information,  they  brouf^ht  the 
present  suit  to  recover  the  $500,  alleging 


1  Behearing  denii^l  November  25,  ISUij. 
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Ohlpley  wu  tbeir  agent,  acting  In  a  friend)^ 
way,  wben  be  called  their  attention  to  the 
property,  aind  tMHigbt  It  for  them,  and  had  no 
right  to  keep  the  $600  for  bis  orwn  heneflt 
To  make  this  matter  <inlte  plain,  It  la  paampB 
better  to  atate  that  the  only  Issae  which  Ohlp- 
ley  tendered  was  In  denial  of  the  plaintiffs* 
dalm,  haaerting  his  position  as  a  broker,  and 
Insisting  on  his  right  to  deal  with  the  partlea 
at  arms*  length.  He  made  no  claim  In  his  ai^ 
awer  that  he  waa  entitled  to  any  compensa- 
tion for  his  senrtcea.  Thus,  the  naked  qnes- 
tion  remains  whether  Green  and  his  copur- 
diasers  had  a  right  to  recoTor. 

During  the  pendency  of  the  anlt,  the  idiUs- 
tlffs  to<d£  the  deposltton  (tf  Mrs.  Hull  In 
Puebla  This  being  the  county  In  which  the 
cause  was  pending,  and  whwe  It  was  to  be 
tried,  certain  statutory  steps  were  prerequi- 
site to  the  inception  <^  the  tight  to  thus  take 
Mrs.  HiiU'a  testimony.  The  partiea  stipulat- 
■ed  that  "tlie  caption  and  «U  formalitlee  are 
expressly  waived."  Acting  under  this  -ao- 
thorlty,  the  depoBlti<m  was  taken.  One  ot 
the  errors  rdled  on  Is  based  on  the  form  of  It 
The  statute  provides  that  a  d^KMdtion  taken 
under  these  drcumstanoea  must  be  aub- 
•soibed  by  the  witness.  By  some  sort  of  a 
-slip,  the  signature  of  the  witness  occurred 
on  the  last  page  but  one  of  the  document 
It  was  typewritten  on  one  aide  ot  the  paper, 
and  apparMitly  the  wrong  sheet  was  sub- 
scribed. The  notary,  however,  who  attested 
the  deposition,  expressly  certifies  that,  after 
It  liad  been  complied,  the  questions  put  and 
the  answers  glvra  were  read  to  the  witness, 
Mrs.  Hidl,  who  subscribed  the  deposition  In 
his  presence,  and  swore  to  It  on  the  date 
named.  There  was  no  motion  to  suitress  It 
before  the  trial,  but,  on  the  hearing,  counsel 
moved  to  exclude  the  eleventh  and  twelfth 
■Interrogatories  and  answers,  because  they 
wm  not  signed  by  the  witness. 

Only  three  errors  are  rdled  on  by  the  plain- 
tiff in  error  to  reverse  the  case.  The  chief 
■one  ooncems  the  sufficiency  of  the  evidence 
tto  support  the  verdict  Oonnsel  seeks  to 
Jivoid  the  force  and  effect  of  the  well-recog- 
ndned  rule  concerning  the  conclusiveness  of 
.the  verdict  of  the  Jury  on  all  matters  of  fact 
Involved  In  the  ease,  on  the  ground  that  there 
was  no  evidence  on  which  the  jury  could 
jpredteate  their  flndlng  that  Ohipley  was  In 
reality  the  agent  of  the  plaintiffs  In  nego- 
tiating the  sale.  We  cannot  assent  to  this 
contention.  There  was  very  much  evidence 
on  both  sides  ooncernlng  this  proposition,  and 
all  the  parties  gave  their  different  v«^ons 
of  the  transaction.  However  nnsatlafactory 
the  testimony  may  be,  so  long  as  the  parties 
took  issue  on  this  one  vital  question,  and 
supported  their  afflrmatlons  and  denials  by 
proof,  we  must  accept  the  finding  of  the 
Jury.  It  was  the  only  Issue  tried, — the  only 
one  towarda  which  any  testimony  waa  direct 


ed.  The  eyldemse  Is  In  bopden  oonfllct  on 
the  questicm,  and  tiie  Jmy  waa  the  arbiter 
betweoi  the  parties.  We  cannot  but  accept 
theb-  verdict,  and,  la  acoepttaig  tt,  hcAi  the 
error  based  on  the  Inanffldeney  of  the  evi- 
dence to  be  not  wdl  laid. 

The  defect  In  the  deposltian  would  ot  neces- 
sity be  fatal,  since  there  was  a  failure  to 
comply  with  the  absolute  requiremoit  of  the 
statute  but  for  the  stipulation.  This  was  I 
sufficiently  broad  to  core  this  f csrmal  defect  i 
when  the  papsr  la  examined  tai  the  Ught  ot 
the  certiflcate  of  the  notU7>  to  the  effect  that 
the  qneetlons  and  answers  were  read  and 
sworn  to  by  the  witness.  The  necearity  for 
a  signature  Is  statutory,  and  it  waa  entirely 
within  the  ptorlnce  of  cmmseA  to  waive  any 
of  tin  statutory  prereqnlsltea  We  think  this 
matter  waa  within  the  contemidation  ot  eaaa- 
sd  when  they  signed  thdr  agreement,  and 
we  must  hoU  them  bound  by  Its  terms.  We  j 
are  expressly  IncUned  to  this  ccmclnslrai  be- 
cause the  case  has  been  twice  tried,  and.  In 
the  absence  of  a  compiling  necessity,  a  third 
trial  should  not  be  permitted  because  of  some 
tecdmlcal  error,  which  doea  not  affect  the 
mwlts  of  the  controversy.  But  for  our  con- 
dnslon  respecting  the  scope  ami  effect  of  the 
stipulation,  we  might  have  been  compelled 
to  Inquire  wbethn  it  was  not  Incumbent  (m 
the  defMidant  to  move  to  suppress  the  depo- 
sition prior  to  the  hearing,  that  the  parties 
might  have  an  tniportunity  to  retake  the  evi- 
dence of  Mrs.  Hull  The  tone  of  this  sug- 
gestion wHl  becmne  very  apparent  whoi  tt  la 
stated  that  the  witness  has  since  died,  and. 
If  the  evidence  Is  rejected,  It  cannot  be  again 
Iffocured.  The  circumstances  do  not  incline 
us  to  a  fftvoralde  consideration  of  this  al- 
leged error. 

The  only  other  question  discussed  In  the 
brief  of  counsel  Is  baaed  on  one  of  the  in- 
structions which  the  court  gave  respecting 
Ghlpley's  alleged  agen{7.  Taken  by  Itself  It 
might  be  the  subject  of  criticism.  Ite  ap- 
parent inaccuracy  Is  Insufficient  to  justify 
a  reversal.  It  would  be  profitless  to  set  out 
the  hiBtruetion  criticised,  and  justify  It  by  a 
reference  to  the  otiier  parts  of  the  chariie. 
We  could  not  deduce  therefrom  any  general 
principle  which  would  be  useful  to  the  pro- 
fession, and  it  would  unnecessarily  prolong 
the  opinion,  because  It  would  require  a  state- 
ment of  the  entire  <Aarge,  or  the  substance 
of  it,  to  disclose  the  basis  of  our  conclusion. 
The  jury  were  very  carefully  Instructed  re- 
specting the  Issue  l>etween  the  parties,  and. 
taken  as  a  whole,  the  charge  Is  an  accurate, 
fair,  and  well-consldered  statement  of  the 
law  which  controls  the  ease.  We  discover 
nothing  In  It  which  compels  us  to  disturb  the 
judgment 

Finding  no  errors  In  the  record  of  siiffi- 
dent  gravity  to  necessitate  the  rev^sal  of 
the  judgment,  it  wiU  be  affirmed.  Affirmed. 
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CETETELAT.  tJheriff,  v.  EBLTIDR.1 
(Court  of  Appe&ls  of  Oolorado.  Sept  9.  1800.) 
Attachmest— Wbostofcl  Bkizorh  bt  Offioib— 

PULDKB  TO  HBRTB  SOKKOHS  OB  WkiT— 

SomciiNor  or  Evidbncb. 
In  an  action  for  conTenrion  of  goods  by 
a  sheriff,  the  defense  bein^  seizare  under  at- 
tachment, andisputed  testimon?  of  plaintiff 
that  defendnnt  seised  the  goods  white  they 
were  in  a  different  county  from  that  in  which 
attat-hment  proceedings  were  had,  and  that 
no  summons  or  writ  was  served,  and  testi- 
mony of  the  sheriff  of  the  connty  where  the 
si'izure  took  place  that  the  return  signed  by 
him  and  relied  on  by  defendant  to  show  valid 
H.Tvice  was  false,  and  had  been  procured  from 
him  by  defendant  on  a  representation  that  it 
would  not  implicate  him,  was  sufficient  to  sus- 
tain a  finding  that  there  was  no  service  of  sum- 
mons or  writ. 

Appeal  from  district  conrt,  Pueblo  eonoty. 

Action  by  Sftnb  J.  Kelter  aeainat  John 
Chetelat,  sholff  of  Onster  connty.  Judg- 
ment for  plaintlCT,  and  defendant  appeals. 
Affirmed. 

Reeve  &  Low.  for  appellant  McFeely  & 
Ritter,  for  appeUe& 

REIED,  P.  J.  Appellee  (plalntiEC  below) 
brought  this  snlt  against  appellant,  alleging 
that  on  the  18th  day  of  November,  1891,  she 
was  the  owner  of  seven  head  of  cows,  heif- 
ers, etc.,  and  that  on  that  date  appellant 
forcibly  and  violently  took  them  from  the 
possession  of  such  plaintlCC  In  the  county  of 
Hu^ano,  and  converted  them  to  his  own 
use;  alleging  the  value  to  have  been  $250, 
asking  Judgment  for  $500.  Defendant  an- 
swered: First,  denying  generally  the  allega- 
tions of  the  complaint;  second,  admitting 
the  taking,  and  alleging  that  on  January  7, 
1892,  one  Frink  obtained  a  judgment  of  $24.- 
81,  against  appellee  and  John  Kelter  In  the 
connty  court  of  Custer;  that  an  execution 
was  Issued  and  placed  In  his  hands  as  sber- 
IfT  Of  tuch  county;  that  he  levied  It  upon  the 
catde  In  controversy,  advertised  and  sold 
them,  and  applied  the  proceeds  upon  the 
judgment  It  will  be  observed  that  the  al- 
leged taking  was  on  November  18,  1891,  and 
the  attempted  Justification  on  an  execution 
Issued  upon  a  Judgment  obtained  January  7, 
1892;  consequently  there  was  no  Justifica- 
tion pleaded,  and  the  only  Issues  formed 
were  those  by  the  general  denial.  The  case 
was  tried  to  a  Jury,  the  defense  being  a  levy 
of  attachment  Issued  in  the  same  case  a  day 
or  two  previous  to  the  taking.  The  evidence 
was  not  directed  to  any  Issue  in  the  case, 
and  took  quite  a  wide  range.  The  evidence 
undisputed  shows  that  appellee  and  her  hus- 
band, John,  bad  been  residents  of  Custer 
county;  that  they  were  poor,  their  worldly 
goods  consisting  of  a  team,  a  wagon,  a  colt, 
the  milk  cows  In  controversy,  and  household 
effects  In  the  wagon;  tbat  on  November 
16th  they  started  to  move  to  Creede  mining 


1  Behearing  denied  Nov.  20,  1895. 


camp;  that  on  Moveniber  ISO,  In  fbe  county 
of  Huerfano,  appellant,  the  sheriff  of  Custer 
county,  overtook  them,  took  possession  of 
one  horse,  the  colt,  and  the  cattle,  released 
the  mare  and  coH,  but  In  person  took  posses- 
sion of  the  cattle,  and  drove  them  off,,  and 
retained  fh^  possessicm,  but  made  no  effort 
to  serve  either  summons  or  writ  of  attach- 
ment Appellant  put  in  evidence  his  return 
upon  the  execution,  fn  wblch  he  certffles 
that  be  sold  the  cattle  for  967.25.  "That 
the  sherifTs  fees  on  said  sale  amounted  to 
$25.5a  I  aerefm  retnm  the  execution  sat- 
isfied as  to  costs,  VSB.7S,  and  $6.00  on  the 
Judgment,  and  unsatisfied  $ia81,  and  Inters 
est."  The  question  to  be  determined  was 
whether  there  was  valid  servlee  of  tbe  sum- 
mons and  a  valid  levy  of  attachment  Jn  the 
case  of  Frink  against  appellee  and  John  Kel- 
ter, without  which  the  connty  court  of  Ous- 
ter county  was  without  Jurisdiction,  and  Its 
Judgment  void.  Appellant  aware  of  the  ille- 
gality of  his  own  extraterritorial  acts,  and 
tbe  necessity  of  establlshtng  valid  service  to 
shield  himself  In  this  case,  resorts  to  a 
course  unparalleled  In  Tatcality  In  the  reo- 
ords  of  Judicial  proceedings.  First  We  have 
a  certificate  and  sworn  return  of  one  Graves 
Benson  that  he  was  deputy  sheriff  of  Huer^ 
fano  county,  and  as  such  he  served  the  writs 
of  summons  and  the  attachment,  and  took 
tbe  cattle  on  the  18th  day  of  November.  It 
was  signed  In  his  own  name,  and  did  not 
purport  to  have  been  done  In  the  name  of 
the  sheriff.  Second.  On  the  14th  day  of 
February,  1893,— five  months  after  this  suit 
was  Instituted,  and  over  a  year  after  appel- 
lant had  made  his  official  return  to  the  exe- 
cution,—application  was  made  to  tbe  county 
court  of  Custer  county  for  leave  to  amend 
the  return  of  service  of  the  writs  in  Frink 
V.  Kelter,  "so  that  It  conform  to  the  facta.'* 
Leave  was  granted,  and  thereupon  a  copy  of 
the  original  vprlt  was  made,  upon  which  one 
Samuel  Jacks  made  a  return  that  Qeorge 
Dick  was  sheriff^  of  the  county  on  the  18tb 
of  November,  1891,  and  he  his  deputy,  and 
that  on  that  date  he  served  the  writs  and 
took  the  cattle.  Signed  "Geo.  Dick,  Sher- 
iff, by  Samuel  Jacks,  Deputy."  These  not 
having  been  deemed  satisfactory,  afterwards, 
on  the  7th  day  of  August,  1893,  leave  was 
again  obtained  to  file  another  return  "so 
that  it  should  conform  to  the  facts,"  and 
George  Dick  certified  that  on  the  date  No- 
vember 18, 1891,  he  was  sheriff  of  Huerfano 
county,  and  In  person  served  the  writs  and 
took  the  cattle.  The  three  returns  were  put 
in  evidence  by  appellant;  also  bis  own  re- 
turn upon  the  execution.  Counsel  having 
failed  to  abstract  the  evidence,  or  any  of  It 
we  are  compelled  to  go  to  the  bill  of  excep- 
tions to  ascertain  what  the  evidence  was. 
Appellee  and  John,  her  husband,  testified  to 
appellant's  taldug  the  cattle  in  person  and 
alone,  In  the  connty  of  Huerfano,  and  that 
neither  he  nor  any  one  else  made  service  of 
the  writs.  Graves  Benson  and  Samuel  Jacks 
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were  not  called  to  tesUQr.  George  Dick  was 
onlled  In  rebuttal,  and  testified:  Tbat  on  the 
IStb  of  November,  1891,  he  was  sheriff  of 
Huerfano  county.  That  Gravea  Benson  was 
not  at  that  or  any  other  time  his  deputy. 
That  Samuel  Jacks  was  his  depnty,  but 
served  no  papers  In  the  case,  made  no  levy 
upon  the  cattle,  and  was  In  no  way  connect- 
ed with  It.  That  he  (Dick)  senred  no  pa^ 
pers,  nwde  no  levy,  and  knew  nothli^  of 
the  case  until  long  afterwards.  Admitted 
the  falsity  of  the  return  by  him  mads,  and 
gave  a  history  or  ^lanatlon  of  It  In  July 
or  August,  1803,  he  received  a  letter  from 
McNeeley,  counsel  for  appellsnt,  Indoelng 
copies  of  application  and  the  required  re- 
turn, asking  bim  to  sign  and  return  them. 
That  he  consulted  his  attorney,  and  was  ad- 
vlaed  not  to  do  it  Declined  Ity  letter,  stating 
that  it  would  be  an  unlawful  act  That  he 
had  nothing  to  do  with  the  cattle,  and  knew 
nothing  about  the  case.  Afterwards  Frtnk 
and  Jacks  called  upon  him  to  Induce  blm 
to  make  the  return.  That  Jacks  stated  to 
lilm  In  that  interview  that  he  (Jacks)  had 
never  served  any  papers  in  the  case.  Tbat 
he  (DlclO  declined  to  execute  the  papws,  and 
make  a  return,  as  required.  Afterwards  Mr. 
I.0W,  another  attorney  of  arodlant.  Interview- 
ed him,  and  tried  to  Induce  blm  to  make 
the  required  return.  He  still  declined.  That 
he  afterwards  received  letters  from  Low, 
which  were  put  In  evidence,  in  which  he 
was  urged  to  make  the  return,  and  advised 
htm  that  he  could  make  It  without  "Implicat- 
ing himself  at  all,"  and  that  would  obviate 
the  necessity  of  his  going  to  Custer  county 
as  a  witness.  That  he  then  executed  the  pa;- 
pers.  The  jury  found  for  the  plaintiff,  fix- 
ing the  value  of  the  property  at  f250,  and  a 
Judgment  entered,  from  which  this  appeal 
was  prosecuted. 

That  there  was  no  Hervloe  of  either  sum* 
mons  or  attachment  In  the  Frink  case  Is 
clearly  established*  The  county  court  of 
Custer  county  had  no  Jurisdiction  of  defend- 
ants, or,  by  attachment,  of  property,  and  the 
proceedings  were  absolutely  void. 

Complaint  is  made  by  counsel  of  appellant 
of  the  Instructions  given  and  refused  by  the 
court  l^ose  given  fuUy  embrace  the  law 
of  the  case,  and  are  In  no  way  legally  objec- 
tionable. Those  prayed  by  the  defendant 
were  properly  refused.  The  first  required 
the  court  to  Instruct  the  Jury  that  the  sher- 
iff of  Huerfano  county  took  the  property 
under  a  valid  writ  of  attachment;  that  It 
<tbe  Jury)  should  disregard  all  the  evidence 
Introduced  by  plaintiff,  and  find  for  the  de- 
fendant The  second  required  the  Jury,  if  It 
found  for  the  defendant  to  set  the  amount 
for  which  the  property  sold  under  the  pre- 
tended execution.  The  third,  to  find  for  the 
defendant  Comment  upon  them  Is  unnec- 
essary. Tbe  Judgment  of  the  district  court 
will  be  afhrmed,  only  regretting  its  inade- 
quacy, under  the  circumstances,  to  afford 
compensation.  Affirmed. 


SOHNITZLIGR  v.  FOURTH  NAT.  BANK 
OF  WICHITA. 

(Court  of  Appeals  of  KansaB,  Southern  DepaJt- 
ment.  C.  D.    Nov.  9,  1885.) 

FLVADiyoB  —  Dbfeotitb  Pbtitioit  Ccrbd  bt  Ak- 

SWBR— Vi,0AT10N0r  JODGMBIIT— SSBVtCBOT  PbO- 
CSiS  —  NbOOTIABLS  iKBTRDHJCXtS  —  BeLBASB  Of 
StIBBTT. 

1.  The  defect  m  the  petition  In  this  case  In 
not  aetting  forth  the  Judgment  was  cored  by  the 
answer  and  the  evidence. 

2.  The  proceedhigB  In  this  case  Mug  It  vnder 
the  proviBloDB  of  paragraph  4223  of  the  General 
Statutes  of  1889. 

8.  A  very  high  d^ree  of  diligence  is  required 
to  be  shown  on  the  part  of  a  person  before  he 
can  conaiBtently  claim  that  he  has  been  anavoid- 
ably  prevented  from  defending  ajgalnat  a  former 
Judgment,  If  be  has  been  gnilty  of  no  ne^l- 
gence,  the  statutes  will  itfve  him  relief  against 
an  unjust  judgment. 

4.  A  person  may  go  about  his  daily  avoca- 
tions of  life,  and  may  take  his  family  for  a  va- 
cation, without  being  guilty  of  negligence  in  not 
receiving  a  summons  left  at  his  usual  place  of 
residence,  especially  when  be  had  no  expecta- 
tion of  being  sued;  and  he  certainly  would  not 
be  required  to  antidpate  being  sned  upon  a  debt 
he  did  not  owe. 

G.  The  IcKal  definition  of  "collateral  eecari- 
tv"  is  "security  for  the  pirment  of  money  be- 
sides the  original  securl^.'  A  note  signed  by 
the  Journal  Publishing  Company  to  Ihe  bank  is 
not  security  besides  the  original  security,  and 
hence  not  collateral  security  to  a  note  signed  by 
said  company  and  three  indorsers  to  said  bank. 

6.  Taljipg  a  renewal  note  and  the  interest  in 
advance  for  90  days  from  the  maker  of  the  orig- 
inal note  is  a  legal  and  binding  contract,  made 
upon  a  valid  consideration,  to  extend  the  time 
or  the  payment  of  the  debt  evidenced  by  said  orig- 
inal note,  and  salt  conld  not  be  maintained  apon 
said  debt  until  the  exi^tion  of  the  time  for 
which  said  advance  interest  has  been  paid.  Thia 
would  release  a  surety  upon  the  or^nal  note  who 
did  not  assent  to  the  extension  of  time. 
(Syllabus  by  the  <^urt) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  J.  M.  Balderston,  Judge. 

Action  19  Frits  Schnltder  against  the 
Fourth  National  Bank  of  Wichita  to  vacate 
a  Judgment  Defendant  had  Judgment,  and 
plaintiff  brings  error.  Bev»sed. 

This  Is  an  action  Inought  in  the  court  of 
common  pleas  of  Sedgwick  county,  Kan.,  In 
which  the  plaintiff  In  error  filed  a  verified  pe- 
tition under  paragraph  4671  of  the  (General 
Statutes  of  1888,  asking  the  court  to  vacate 
a  Judgment  whhdi  had  been  prior  thereto 
rmdered  against  him  In  favor  of  this  de- 
fendant in  error,  upon  the  grounds  set  forth 
In  subdlvlsIonB  4  and  7  of  paragraph  46G0. 

The  petition  filed  herein  Is  as  follows  (omit- 
ting caption): 

"Petition.  Said  defendant  Is  a  corporation 
duly  organized  and  doing  business  under  the 
laws  of  the  United  Stetes.  On  the  19th  day 
of  July,  1890,  said  defendant  commenced  an 
action  in  this,  the  comt  of  common  pleas  of 
Sedgwkik  county,  against  the  plaintiff  and 
others,  being  action  No.  1,020  In  said  court, 
wherein  said  Fourth  National  Bank  was 
plaintiff  and  the  Journal  Publishing  Com- 
pany, O.  W.  C.  Jones,  S.  Dnnkln,  and  this 
plaintiff.  Frits  Schnltater,  were  defoidants. 
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upon  a  promtesmy  note  tor  tbe  sum  of  fl^OOO, 
exeCDted  by  eald  JoDrnal  PabUstalDg  Com- 
pany In  fSavor  of  Bid  Fonrtb  National  Bank, 
and  Indorsed  tm  the  back  by  thla  plaintiff  as 
enarantor.  On  the  10th  day  of  Jnly,  1890, 
this  plaintiff,  who  thai  had,  and  now  has,  a 
place  of  resldfiaice  In  tbe  of  WUAtta,  In 
said  SedffwlcA  coonty,  left  his  said  residence, 
his  family  going  with  him,  for  a  trtp  to  the 
monntabis  in  tbs  state  of  Ocdorado,  and  left 
his  said  reridmce  shot  np  and  lodced,  with 
no  one  tberdn  or  thereabout  to  recefre  any 
message  or  paper  wbldi  might  be  left  at  bis 
said  resldaice  dorbig  his  absence,  and  In 
fact  left  no  person  in  or  about  Said  residence. 
On  tbe  lOtfa  day  of  July,  1890,  a  snmrnoiB 
was  tamed  against  this  plaintiff  in  said  ac- 
tion No.  1,020  in  said  eoml,  which  said  smn- 
mons  was  on  the  22d  day  of  Jnly,  1890,  re- 
turned by  the  sheriff  of  said  Sedgwkk  coon- 
ty.  the  officer  to  whcnn  the  same  was  Issued, 
as  served  by  ImtIi^  a  copy  thereof  at  the 
nsnal  place  of  residence  of  tUs  plaintiff.  On 
tbe  Oth  day  of  Angnst,  1890,  this  plaintiff 
retomed  to  his  said  residence,  he  and  his 
nld  family  having  been  contbraonily  absent 
therefrom  from  said  lOQi  day  of  Jnly,  1890, 
until  that  date,  during  the  whole  of  which 
time  his  said  resldeoos  was  dosed,  and  no 
person  at  tbe  same.  No  other  service  of  pro- 
cess was  ever  made  or  attempted  to  be  made 
vpoa  tUs  plaintiff  In  said  action  other  than 
shown  by  said  dierUTs  return,  If  such  was 
ever  made,  of  which  be  has  no  knowledge^ 
On  Hie  8d  day  of  Septemb»,  1890,  said  court. 
In  said  aetlcm  No.  IjOSO,  rendered  a  Judgment 
agalzwt  this  plaintlfl  by  deCault  upon  said 
promissory  note  for  tbe  sum  of  91,^  and 
costs.  Of  the  pendency  of  said  action  ttiis 
plaintiff  bad  no  knowledge  until  after  the 
rendition  of  said  Jndgmmt;  and  until  be  was 
called  upon  to  j/Kf  tbe  same.  At  the  time 
that  plaintiff  left  for  said  state  of  Oolorado, 
as  aforesaid,  be  bdieved,  and  now  believes, 
and  now  aven  It  to  Im  a  fftct,  tbpl  said 
promissory  note  had  loag  since  been  satis- 
fled,  either  by  paymmt  or  remwelT^d  did 
not  know,  noF  did  he  bdleve,  that  an;,  claim 
wotdd  be  assarted  against  him  thereon;  that 
no  daim  had  been  asserted  agaln^bis  plain- 
tiff upon  said  promissory  note;  and  bis  busi- 
ness matters  were  in  that  condition  when  he 
■o  left  for  said  state  of  Colorado  that  there 
were  no  outstanding  obU^lone  upon  which 
be  was  llabls  to  be  sued  during  his  absesMie. 
FOalntUt  says  that,  bad  he  had  any  knowl- 
edge of  tte  pendency  of  said  action  No.  1,020 
in  this  court  before  said  Judgment  was  ren- 
dered as  aforesaid,  be  would  have  made  his 
defraue  In  said  acii<m;  that  he'  has  a  Just 
and  valid  defense  to  the  claim  asserted 
against  him  by  said  Fourth  National  Bank 
upm  said  promissory  note,  whldi  be  Is  ready 
at  any  time  to  verier,  if  aiqr  opportunity  to 
def«id  agabist  said  claim  Is  givoi  him,  and 
wlildi  defense  be  bore  states  as  follows,  to 
wit:  Vint  Tor  a  first  defense  said  Frite 
fldmtfader  says:  That  at  the  maturity  of  said 
T.^.nObfr— S2 


prombnory  note  so  sued  upon  In  said  action 
Na  1,000  said  promlssory-JUte  was  renewed 
by  a  renewal  note  given  said  Fgnsth  National 
Bank  by  lald  Journal  Pobllshlng  Company 
and  others,  which  was  taken  jtnd  accepted 
by  said  Fourth  National  Bank  in  satisfaction 
and  payment  of  the  note  so  mpd  upon,  and 
to  which  said  renewal  note  saltfFritz  Schnltz- 
ler  was  no  party.  That  at  the  maturity  of 
said  renewal  note  fbe  same  was  sattsfled  by 
armewalnote  given  therefor,  andJKcepted 
said  Pourth  National  Bank  In  ^tlsfactlon 
thereof,  to  which  renewal  note  said  BYlts 
Schnltzler  was  no  party.  That  at  the  ma- 
turity of  the  renewal  note  last  aforesaid  the 
same  was  renewed  and  satlsfled  by  a  promls* 
sory  note  taken  by  said  Fourth  I^jtfonal 
Bank,  and  accepted  by  said  bank  In  satisfac- 
tion thereof,  to  which  last  said  renewal  note 
said  Frits  JBchnltsler  was  no  party,  either  as 
maker,  tndorser,  guarantor,  securitTi  or  other- 
wise. Second.  For  a  second  and  further  de- 
fense said  Frits  Schnltzler  says:  That  at  the 
maturity  of  said  promissory  note  so  as  afore- 
said sued  upon  In  said  action  Now  1,020  In 
this  court,  said  maker,  the  Journal  Publishing 
Company,  waa  perfectly  solvent  and  was 
solvoit  for  a  long  tbne  thereafter;  and.  If 
said  Fourth  National  Bank  had  demanded 
paymrait  of  s^  promissory  note  at  tbe  ma- 
tarity  thereof,  w  within  a  reasoiuble  time 
thereafter,  and  attempted  to  coUect  the  same, 
said  promissory  note  would  have  been  paid, 
and  could  eadly  hare  been  collected  ^m 
said  Journal  Publishing  Company,  for  which 
company  this  idalntlff  was  guarantor  only 
upon  said  promissory  note.  ^Iliat  the  time 
of  payment  of  the  obligation  for  whldi  said 
prondsBOiy  ' note  so  as  af(nesald  was  glvoi 
was  extended  from  time  to  time  by  renewals 
of  said  note,  as  -set  forth  In  said  first  cause 
of  defense  toregohug,  to  which  reference  Is 
here  made,  and  the  allegations  hi  that  behalf 
In  said  first  cause  of  defense  are  hereto  made 
a  part  of  this  second  cause  of  defense.  That 
qpon  tbe  last  of  said  renewals  the  Interest 
was  paid  by  said  Journal  Company  In  ad- 
vance In  conslderatiMi  for  such  renewal,  and 
the  ezteiwlon  of  time  of  payment  of  the  In- 
debtednen  evidenced  by  the  promissory  note 
80  88  aforesaid  sued  upon,  which  wa^  from 
time  to  time,  extended,  in  consideration  of 
the  paymoit  of  the  interest  as  aforesaid,  as 
Shown  by  tiie  renewals  aforesaid.  Said  Frits 
Schnitsler  says  that  at  the  time  said  action 
No.  IfiSO  was  commenced  said  the  Journal 
Publishing  Company  was,  and  now  Is,  insolvent, 
and  said  obllgatirai  cannot  be  ct^Iected  from  It, 
and  that  1^  reason  of  the  negligence  and 
laches  on  the  part  of  said  the  Fourth  Nation- 
al Bank  hi  delayli^  the  collection  of  said  ob- 
ligation, and  the  renewals  aforesaid,  this 
plaintiff  Is  discharged  from  all  liability  on 
said  invmlssory  note.  And,  further,  said 
Frits  Schnltsler  says  an  execution  has  been 
issued  iqwn  said  Judgment  in  said  actim  No. 
l,oao  In  this  court  and  said  Fourth  National 
Bank  Is  proceeding  to  enforce  the  payment 
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oC  said  judgment  upon  eald  execntion. 
Wherefore  plaintiff  prays  that  said  Fourth 
National  Bank  may  be  enjoined  from  pro- 
ceeding npon  said  execution  upon  said  jodg- 
nieut  until  the  final  determination  of  this  ac- 
tion, and  that  said  jud^nnent  in  said  action 
No.  1,020  as  to  this  plaintiff  may  be  set  aside, 
and  this  plaintiff  permitted  to  make  his  de- 
fense thei-eln;  and  for  such  other  and  fur- 
ther relief  as  this  plaintiff  may  be  entitled  to. 
Martin  &  Eckstein,  Attorneys  for  Plaintiff." 

To  which  petition  the  defendant  In  «Tor 
filed  the  following  answer  (omitting  caption) : 

"Answer.  Now  comes  the  defendant  In  the 
above-entitled  action,  and  for  Its  answer  to 
plaintiff's  petition  says:  That  it  admits  its 
incorporation  and  organization  m  alleged. 
It  admits  that  on  the  IQth  day  of  July,  A.  D. 
1890,  it  commenced  the  action  against  the 
plaintiff  in  this  action.  It  also  admits  and 
alleges  the  fact  to  be  that  on  the  Sth  day  of 
September,  1800,  at  the  September  term  of 
this  court,  that  It  obtained  a  Judgment 
against  this  plaintiff  In  the  sum  of  $1,254 
and  costs  of  the  action.  This  defendant  al- 
leges that  this  court  bad  Jurisdiction  of  the 
subject-matter  of  the  action  and  of  the  par- 
ties defendant  ttereto;  and  further  alleges 
that  service  of  summons  was  duly  and  legal- 
ly made  upon  the  said  Fritz  Schnltzler  by 
leaving  a  copy  of  said  summons  at  his  usual 
place  of  residence  In  the  manner  and  time 
as  by  law  required.  This  defendant  denies 
each  and  every  allegation  contained  In  plain* 
tiff's  petition  except  such  as  are  hereinbefore 
admitted;  wherefore  defendant  demands 
judgment  Dale  &  Wall,  Attorneye  for  De- 
fendant." 

Upon  the  trial  of  the  Issues  raised  by  the 
pleadings  the  defendant  in  error  objected 
to  the  Introduction  of  any  testimony  under 
aaid  petition,  for  the  reason  that  it  does  not 
state  facts  or  contain  allegationa  sufficient 
to  constitute  a  cause  of  action  In  favor  of 
the  plaintiff  and  against  the  defendant, 
which  said  objection  was  by  the  court  over- 
ruled. The  plaintiff  In  error  introduced  his 
testimony  and  rested,  and  the  defendant  in 
error  Introduced  no  testimony,  and  submit- 
ted the  cause  on  the  testimony  of  the  plain- 
tiff; whereuiMn  the  court  rendered  judg<- 
ment  for  the  defendant  The  plaintiff  brlnga 
the  case  here  for  review. 

Martin  &  Eckstein,  for  plaintiff  in  error. 
Dale  &  Wall,  for  defendant  In  error. 

DENNISON,  J.  (after  stating  the  fads). 
To  maintain  this  action  the  plaintiff  must 
allege  and  prove  three  things:  First  the 
Judgment  sought  to  be  vacated;  second,  the 
grounds  to  vacate  It;  third,  the  defense  to 
the  action.  The  defendant  In  error.  In  his 
brief,  daima  that  the  petition  does  not  set 
forth  the  Judgment  complained  of.  This 
contention  will  not  avail  bim  now,  for  the 
reason  that  the  defect  in  the  petition  in  not 
aettlnc  forth  the  Judgment  U  cored  bj  the 


answer,  which  admits  the  rendition  of  the 
Judgment  and  the  evidence,  which  contains 
the  petition,  summons,  and  Judgment  in  full. 
See  MltcheU  v.  BlUhoan.  11  Kan.  461.  and 
cases  therein  cited;  and  Clay  v.  HUdebmnd. 
&i  Kan.  702,  9  Fae.  466,  and  esses  therein 
dted.  The  guestiou  of  a  defect  in  the  peti- 
tkm  In  not  "setting  forth"  the  Judgment  ta 
firstralsed  Inthedefeouant's  brief.  Andrews 
T.  Alcorn,  13  Kan.  S51.  The  defendant  in  er- 
ror objected  to  the  introduction  of  any  testi- 
mony under  the  petition,  for  the  reason  tliat 
it  does  not  state  facts  or  contain  allegations 
suQicient  ta  constitute  a  cause  of  action. 
See  Berkley  t.  State,  13  Kaa.  89,  and  casec 
therein  cited.  The  objection  to  the  intro- 
duction of  evldmice  under  the  petition  for 
Uie  reason  that  it  does  not  state  facts  or 
contain  allegations  aufflcient  to  constitute  a 
cause  of  action  relates  only  to  the  cause  of 
action.  The  petition  states  the  facts  to  be. 
and  allege^  that  a  judgment  was  rendered 
by  said  court  against  the  plaintiff  in  error, 
and  that  be  wa«  prevented  by  fraud  and 
unavoidable  casualty  and  misfortune  from 
defending,  and  that  be  has  a  Just  and  valid 
defense  to  tbe  cause  of  action  npon  whicb 
the  Judgment  was  rendered.  Tbe  court  over* 
ruled  the  objection,  and,  we  think,  rightly 
so,  for  tbe  reasons  above  stated.  In  the 
cases  of  HUl  v.  WiiHams,  6  Kan.  17,  and 
Mulvaney  v.  Lovejoy,  37  Kan.  305,  15  Pac. 
181,  cited  In  defmdant's  brief,  the  petitions 
wholly  Called  to  state  that  the  plaintiffs  had 
a  valid  and  meritorious  defense.  In  each 
case  a  demurrer  to  the  petition  was  filed 
and  sustained  In  the  court  below  and  upheld 
by  the  siq>i'eme  court  The  syllabus  in  the 
said  case  of  Hill  v.  WlUlama  wns  evidently 
the  statement  of  the  reporter,  and  not  the 
opinion  of  the  supreme  court  No  written 
opinion  was  filed  in  the  case,  and  the  judges 
of  the  supreme  court  were  not  required  to 
prepare  the  syllabi  of  their  opinions  until 
May  27,  1870.  The  decl^on  was  made  at 
the  January  term,  1867,  and  the  case  waa 
not  reportcid  until  1870.  The  statement  of 
the  case  and  the  argument  of  the  plaintiff 
in  error  seem  to  indicate  that  tbe  real  con- 
troversy was  as  to  the  grounds  for  vacat* 
ing  the  Judgment  and  tbe  defense  to  the  ac- 
tion, aud  It  la  probable  that  these  questions 
aro  what  the  supreme  coui't  passed  upon. 
The  substantial  rights  of  the  defendant  In 
this  case  certainly  were  not  affected  by  the 
failure  to  set  forth  the  Judgment  In  tbe  pe- 
tition, for  the  reason  that  tbe  defradont,  by 
his  answer,  admitted  the  rendition  of  the 
judgment,  and  the  evidence  furnishes  the 
pleadings  dnd  Judgment  It  clearly  knew 
Just  what  Judgment  it  had  taken,  and  upon 
what  pleadings  It  had  taken  the  Judgment; 
and  by  admitting  tbe  taking  thereof  in  its 
answer  it  admits  that  It  was  fully  Informed 
of  the  claim  against  It  When  the  plead- 
ings and  Judgment  wae  Introduced  In  erl* 
dence,  tbe  defendant  raised  no  objectlcn 
to  tbem,  upon  tlie  snmnd  tbat  ^her  taaA 
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■ot  btm  met  forth  In  the  petition,  or  upon 
tbe  cronnd  Omt  they  wece  not  tbe  plead* 
Ingfl  upon  vUeh  the  jndgmeat  wm  found- 
ed, or  tkast  the  Judcment  ms  not  UM  one 
tber  lMi4  adiBttted  in  tbeAr  answer-  We 
think,  wfQik  m  nvtew  «f  these  prDceedlngi, 
tfamt  ttw  ea«e  eoniea  deeorlsr  mder  the  pro- 
TlsloM  of  sttragraph  4228  of  tiM  General 
Statutes  of  1886,  which  la  as  iaOvw:  "Tbe 
eotut.  In  «v*cr  atase  «f  action,  mast  diarfr- 
gaod  aa7  arror  -or  defect  In  the  pteadlnc*  <v 
pcoceedfavB  ivUdh  does  not  affect  the  eab- 
Mantlal  zfglrta  «f  tbe  adverse  inrtgr;  and 
a*  Jadcaseat  shall  nveisea  afBsoted 
Maaon  of  «ach  arm  or  defect" 
Tbe  neat  qnesticu  to  be  consl  dared  Ja.  did 
the  plsiadfl  allege  and  prove  aiffldcat 
gEonnds  for  mmdac  tike  Jndgment?  Upon 
an  ezaialBsiloa  «t  the  leowd  It  Is  dear  that 
tbete  is  seMMT  afleestton  nor  yroef  af  traod 
snffleioDt  to  vaoste  tte  Jadgmeat  aadcr  siib- 
diTiekm  4  at  saM  yaagmt^  MBS.  and  we 
will  CheraCim  confine  oncadTSS  to  aabdtvl- 
7  ttensf.  3Sw  plalatUt  leUes  wholly 
npsn  an  abaotnte  want  of  knowledge  that 
maj  maSt  was  tmngfet  against  him.  Tbe 
smanMBS  area  aarred  by  leavtag  a  copy  there- 
of at  the  nsnal  place  «f  residence  of  this 
plaints  otttfae£adda7  of  July,  1S90.  On  the 
Wth  day  of  Jvly,  laso,  ttae  {rialDtiff  left  hU 
reaUeaee  okaed  and  ladcad,  sad  with  his 
family  wait  to  a  tilp  to  tt*  monataina  In 
the  state  Cdomdo,  aad  nmaiaed  absent 
intll  Angsst  6,  180a  The  efrld«iiea  Is  var 
eontradlcfcad  that  nddis  tbe  plitiiK^Mf  nor  any 
member  «f  his  family  knew  aaiytUng  about 
llie  oammeas,  and  that  tiie  ^ntflE  did  not 
know  nU  had  been  broaght  aaftll  after  the 
judgment  had  been  mdered,  and  that  the 
first  ba  knew  of  it  was  when  he  waa  raqueat- 
sd  to  pay  the  ivdgment  The  petllkia  allegsa, 
and  the  plaintiff  taetifies,  that  he  did  not 
know  tiiat  the  dafaadsnt  In  error  claimed 
that  Jib  waa  peiaenaUy  liable  on  said  aotak 
Upon  erofls-examinatloa  tbe  plalmtiff  ateitad 
that  there  had  been  talk  about  renewing  the 
note  of  the  JooEnal  Pabllshlng  Oompany.  bat 
that  ka  apposed  It  was  a  lenewal  for  the 
companr,  and  that  he  waa  to  and  did  sign 
as  Tloe  piealdCTt  of  the  company,  aad  not  in 
his  IndlTidual  capacity.  This  note  tbe  de- 
fendant Kfosed  to  acowt,  becauae  this  plain* 
tiff  aigiMd  it  aa  vice  president,  bat  It  doea 
Bot  dearly  aiipear  whether  this  was  consid- 
ered by  him  aa  a  renewal  of  the  original 
note  or  a  renewal  of  the  later  notes  which 
thla  plalBtig  had  not  signed.  F«-  all  that  ap* 
pears  to  the  ooatmry,  this  plaintiff  might 
bare  suppased  tbey  were  trying  to  hare  him 
bec(UBe  peiSMiaUy  responsible  for  tbe  re- 
newal notes,  and  ttet  he  dedlned  to  do  so. 
Now.  la  this  sncfa  a  state  of  tecte  as  sliow 
that  this  plaintiff  waa  prevented  by  unavoid- 
able casualty  or  Sklsfcatnne  from  defending 
against  the  claim  of  tbe  defeadant  in  wrort 
He  waa  prerented  from  defending  a  total 
want  of  knowledge  of  the  coaunencement  or 
pendency  of  tbe  suit  The  notice  thereoCt 


which  tbe  law  says  shall  be  fay  swnmona, 
bad  failed  to  reach  him,  or  oomeas  tdaknowt 
edee,  er  to  that  of  any  xaembsr  ot  his  fam- 
ily. No  law  win  daim  tlmt  It  is  not  a  mls- 
f  ortana  to  be  sued  and  taavs  an  nnlost  Jadg- 
mant  oendend  against  a  peman  withont  Us 
knowledge;  Tbe  qneetioa,  therefDie,  te  be 
detersilned  in  tUs  case  1m,  was  it  warold- 
aUe?  A  similar  caaa  to  this  aeema  never  te 
have  been  dedded  in  this  state.  Tlis  nesp- 
eat  to  tt  probably  Is  tbe  case  at  Wlnaer  v. 
Qoddazd.  15  Kan.  97,  In  wMeh  tbe  facts 
were  veiy  similar  te  thte.  caeqit  tliat  tim 
plaintiff  In  ttroc,  Wlnsw,  left  Us  &mi]y  at 
home,  and  tbey  did  nstUng  towards  patting 
off  the  case  or  notifying  tbe  imshaad  and  fa- 
ther tisMt  be  bad  been  sned.  Tbe  bdeCs  of 
the  parties  in  the  ease. at  bar  sbow  a  very 
cinnsftendaUe  rssnrdi  among  the  autbodtlea 
Bpon  this  point,  and  a  careAd  ammhiatloa 
of  them  satisfies  os  that  a  very  Ugh  degree 
of  dUigraicB  ia  required  to  be  itaown  toy  a  peov 
aott  (and.  In  a  caae  life*  this,  by  his  faaai^ 
left  at  his  tumnl  ^toce  ef  reddaac#  befbsa 
be  can  conalateatly  claim  that  he  has  iMsn 
unavoidably  prevented  from  deteiding 
against  the  former  judgment  If  hm  torn  beoa 
guUty  o[  no  a^t^tenca,  thia  atatots  im, 
and  gives  htm  relief  against  an  najart  judg- 
ment It  would  be  bnposaiWe  to  gtve  an  en- 
act definition  of  nsgUgeaoe  which  woaM  Sev- 
ern In  all  cases,  as  the  dicnmatanoes  of  each 
case  most  be  conskdered  to  detemine  wheth- 
er there  was  negligence  in  that  case.  Tbat 
which  might  be  negUgeDce  In  one  oiae  aad 
in  one  transaction  might  not  be  negllsenoe 
In  another.  We  apprdi«id,  bewever,  that  a 
man  may  go  abaat  his  dally  avocatl(HiB  of 
life,  and  transact  his  bnslneas,  dther  in  or  out 
ot  this  state,  and  Uiat  he  may,  if  he  wld^  take 
a  vacation,  and  take  his  family  atong,  without 
being  open  to  the  Impatatlon  of  negUgenoa 
la  nit  reodrlng  a  summons.!^  at  his  usoAl 
piaoe  of  residence  during  his  abooicek  B^e- 
dally  Is  this  so  when  ha  bad  no  expectation 
Hi  befag  eacd  in  bis  absence.  It  will  not  be 
contended  tbat  If  a  man  leave  his  home  for 
a  vaaatisn  he  maat  leave  his  wite  or  soma 
•titmr  member  of  his  family,  or  hlra  soms  ona 
ta  remain  about  his  preaiisea.  for  the  pn^ 
peae.of  looking  out  for  tbe  servlos  of  a  sum- 
mons which  he  had  no  reascmable  apprehe^ 
sisn  wo^  be  Issued  or  s^vad.  Ndther 
will  it  be  contaaded  that  be  would  be  re- 
qnlrad  te  anticipate  bdng  saed  npMi  a  ddit 
he  did  Bot  owe;  and  that  will  be  this  case 
If  the  plaintiff  la  enw  sabstantlates  his  cua^ 
tentlon  that  he  la  not  liable  upon  said  note. 
The  case  might  be  different  if  there  was  a 
probability  tbat  be  might  hav«  left  the  stsla 
to  avdd  the  service  of  somnHma,  but  snch 
cannot  be  claimed  in  this  case.  The  clroum- 
stuiees  In  this  case  show  that  It  was  an  ua- 
avold^e  misfortune  to  this  plaintiff  In  error 
that  lie  did  not  recdve  the  snmmons  or  know 
that  suit  had  toea  brought  against  him  uittfl 
aftea:  Judgment  had  been  rendered  therein. 
Thla  brings  as  to  tbe  third  and  last  qnsstton 
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in  this  case,  to  wit,  did  tbe  plaintiff  In  error 
allege  and  prove  a  Tslld  and  merltoriona  de- 
fense? The  petition  alleges  that  the  original 
note  sued  on  was  renewed  by  a  renewal  note 
friren  to  said  Fourth  National  Bank  by  fla<d 
Journal  Publishing  Gompany  and  others, 
which  was  taken  and  accepted  by  said  Fourth 
Ts'atlonal  Bank  in  satiafactlcHi  and  payment  at 
«aid  original  note,  and  that  Schnitzler  was 
eiot  a  party  to  said  renewal  note.  If  this  al- 
Ic^'atton  Is  true,  and  the  bank  did  take  the 
said  renewal  note  In  payment  and  satisfaction 
■of  the  note  Schnitzler  signed,  of  course  he  Is 
released,  Cor  the  note  sued  up<Mi  has  been  paid. 
The  petition  also  alleges  that  the  Interest  had 
been  paid  In  advance  upon  the  indebtedness  as 
a  consideration  of  the  extension  of  the  time 
of  the  payment  thereof,  and  by  reference  to 
the  first  cause  of  defense  Schnitzler  was  no 
party  to  the  renewal.  These  allegations  are 
sufficient  to  sustain  the  petition.  Havlog  al- 
leged a  sufficient,  valid,  and  meritorious  de- 
fense, did  he  prove  one?  Analyzing  the  trans- 
action as  disclosed  by  the  evidence,  we  find 
that  on  June  25,  1888,  the  Joamal  Publishing 
Company  was  indebted  to  the  Fourth  Nation- 
al Bank,  and  that  upon  that  day  It  gave  said 
bank  its  promissory  note,  due  90  days  after 
that  date,  for  the  sum  of  $1,000,  with  12  per 
cent  interest  after  maturity,  and  that  said 
SchnitzlOT  et  aL  became  sureties  upon  said 
aote  by  indorsing  their  names  upon  the  back 
thereof.  At  the  maturity  of  said  note  the  bank 
took  a  note  for  $1,000  from  the  said  Journal 
Publishing  Gompany.  dated  September  23, 
18S8,  due  90  days  from  that  date,  and  the  in- 
terest thereon  until  maturity  at  the  rate  of  12 
I)er  cent,  per  annum  was  by  the  said  Journal 
rubllshlng  Comiiany  paid  to  said  bank  In  cash. 
The  original  note  was  not  surrendered,  but  the 
<iishler  of  the  bank  testified  that  he  pinned 
-the  renewal  note  i^gned  by  the  Journal  Pub* 
llshiug  Company  to  the  original  note,  as  col- 
tateral  security  therefor,  and  that  all  ot  these 
transactions  relate  to  the  same  Indebtedness. 
This  programme  was  repeated,  and  a  new  re- 
■ncwal  note  taken  as  collateral  security  for  Ute 
crlginal  note,  and  the  interest  paid  in  cash  In 
advance  until  some  five  or  six  renewal  notes 
were  given,  except  at  the  time  ot  these  sabse> 
<iueut  renewals  the  former  renewal  note  was 
surrendered,  and  marked  "Paid."  Schnitzler 
jippears  to  have  bad  no  knowledge  ot  at  least 
the  former  renewals.  Was  Schnitzler  released 
t)y  the  first  rmewair  The  first  note  was  about 
<lue,  and  the  Journal  Publishing  Company  was 
evidently  not  desirous  of  paying  it,  so  the  said 
company  gave  the  bank  Its  note  for  the  Indebt- 
edness of  $1,000,  and  paid  said  bank  in  cash 
the  Interest  thereon  for  90  days  in  advance. 
The  bank  calls  this  new  note  collateral  secure 
;lty  for  the  original  note,  and  attaches  it  there- 
to. The  legal  d^nltion  of  "collateral  securi- 
ty" is  "security  for  the  payment  of  money  be- 
sides the  principal  security."  The  principal 
security  In  this  transactI<Hi  Is  the  note  signed 
by  the  Jouma!  Publishing  Company  and  in- 
dorsed by  Schnitzler  and  two  others.  Tte  col- 


lateral security  In  this  transactitm  Is  the  note 
signed  by  the  Journal  Publishing  Company. 
Tills  is  clearly  no  security  besides  the  principal 
security,  and  Is  only  a  portion  ot  the  principal 
security.  It  Is  Immaterial  what  the  bank  may 
have  called  the  note,  whether  tbey  called  tbe 
new  note  a  collateral  note  or  a  renewal  note. 
The  question  Is,  what  was  the  legal  effect  of 
the  transactl<m?  Did  the  bank  enter  into  a 
valid  contract  with  the  Joamal  Publishing 
Company  to  extend  the  time  of  tbe  payment 
of  the  Indebtedness?  Could  said  bank,  prlw 
to  the  maturity  of  tbe  renewal  note,  have 
maintained  suit  against  tbe  Journal  Publishing 
Company?  There  was  but  one  indebtedness 
and  but  one  debt  ot  $1,000  owing  from  said 
Publishing  Company  to  the  stUd  bank,  and  the 
said  bank  had.  In  ctmsldenitlon  ot  the  inter- 
est which  was  paid  In  advance  agreed  •with 
said  Joamal  Fubllsblng  Company  to  extend 
the  time  of  payment  thereof  for  90  days  from 
the  giving  ot  tbe  first  renewal  note.  This  was 
a  legal  contract  tor  an  extension  of  time  ot 
payment,  and  It  Is  based  upon  sufficient  and 
valid  consideratltm,  and  salt  could  not  have 
been  maintained  on  said  Indebtedness  during 
the  time  for  which  said  advance  Interest  had 
been  paid.  If  this  was  done  without  the  as- 
sent of  Schnitzler,  he  Is  released  from  all  lia- 
bility. The  defendant  In  error  axgttes  in  Its 
brief  that  tbe  petition  falls  to  allege  that  this 
was  done  without  the  knowledge  or  consent 
of  Schnitzler,  and  that,  If  It  Is  dtne  witb  bis 
assent,  he  Is  a  party  to  It  We  think  this  last 
position  Is  correct  If  Schnitzler  assented  to 
this  renewal,  he  was  a  party  to  it,  and  bound 
by  It  It  follows  that  if  he  was  not  a  party  to 
it  be  could  not  have  assented  to  It  and  there- 
fore is  not  bound  by  it  The  petition  alleges 
that  fidmitzler  was  no  party  to  the  renen-al 
notes.  We  think  this  auction  in  the  peti- 
Uoa  Is  snfBcIcnt  and  Is  sustahied  by  the  evt- 
dence.  The  original  note  was  given  on  Jane 
25,  1888,  and  tbe  interest  was  paid  upon  tbe 
Indebtedness  until  September,  1889,  at  least, 
and  probably  until  Itlarch,  1890.  Judgment 
was  rendered  September  S,  1890.  for  $1,254. 
The  maturity  of  the  note  was  September  23, 
1888.  The  Interest  thereon  would  be  but  $234. 
The  most  of  this  had  been  paid,  bat.  notwlth- 
standlng  this  fact  the  said  bank  took  Judg- 
ment against  Schnitzler  tor  $20  more  than  It 
was  entitled  to  If  none  of  the  Interest  had  been 
paid.  The  plaintiff  certainly  has  a  Just  and 
valid  def«i8e  against  the  into^  which  has 
been  paid  the  said  bank,  and  It  was  snfflcloit- 
ly  stated  In  the  petititm.  This  is  sufficient  to 
cause  at  least  a  modification  ot  the  Judgment 
The  Judgment  of  the  court  of  common  pleas  Is 
reversed,  and  this  case  Is  ordered  sent  to  the 
district  court  of  Sedgwick  county,  Kan.,  with 
Instractlons  to  vacate  and  set  adde  the  Judg- 
ment rendered  against  Frits  Schnitzler  In  the 
case  ot  the  Fourth  Nati<Hial  Bank  of  WIchlte, 
Kansas,  r.  Tbe  Joamal  Putdlshbig  Company 
et  aL,  and  to  grant  a  new  trial  to  the  wld 
Frtte  Scbnitzlwinsaldcaoseb  AUtbeJudgM 
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BAKEB  T.  BBABS  «t  al 
<Oonrt  of  Am;>eela  of  Kaoaas,  Nortbern  Depart- 
ment, B.  D.   Not.  H,  1896.) 

Arrau^BiBBOBe  ih  Casb  &Udb— Baim— Idmu^ 
TiON»— Waiter. 

1.  Althon^  thb  court  may  not  bear  erl- 
dencc  for  the  porpofle  of  rerising  a  case  made, 
and  correcting  enore  in  the  redtali  of  the  pro- 
ceedings had  opon  the  trtal,  jet  no  unjiut  ad- 
Tantage  will  be  permitted  to  be  taken  of  sach 
«Tors  hy  the  party  who  la  retpontible  tor  their 
appearance  in  the  reooid,  when  the  coort  can  le- 
gaU7  preTent  it. 

2.  The  rolee  of  this  conrt  apon  the  subject 
of  iKieffi  were  adopted  to  be  obserred  and  follow- 
ed, and  a  disregard  of  their  plain  requirement! 
by  a  plaintiff  in  error,  without  Talid  excuse,  is, 
of  itself,  sufficient  reason  for  the  affirmance  of 
the  judgment  or  the  dismissal  of  the  case. 

3.  Unless  the  defense  of  the  statute  of  lim- 
itations is  specifically  raised  In  the  trial  court, 
before  judgment,  such  defense  will  be  deemed 
to  be  waived. 

(Syllabas  by  the  Oonrt) 

BiTor  from  district  court,  Donglaa  county; 
A.  W.  Benson,  Judge. 

Action  by  James  Blood  against  James  Bak- 
er.  W.  B.  Sears  and  others,  executors, 
wore  substituted  ft>r  the  plaintiff.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Barker,  Pohler  &  Faers,  for  plaintiff  In  er- 
ror. Joseph  B.  Biggs,  for  defendants  In  er- 
ror. 

FEB  CURIAM.  This  was  an  action  of 
ejectment,  brought  March  18,  1889,  by  one 
James  Blood,  to  whose  rights  the  defendants 
In  error  were  afterwards  substituted,  in  the 
district  court  of  Douglas  county,  to  recover 
certain  real  estate,  the  title  to  which  was 
claimed  by  the  plaintiff  under  a  tax  deed. 
The  court  held  the  tax  deed  to  be  Inralid, 
but  allowed  Judgment  to  the  plaintiff  for 
taxes  paid  by  him,  and  Interest  thereon,  as 
provided  by  statute.  From  this  Judgment 
the  defendant  (plaintiff  In  error)  appealed  to 
the  supreme  court,  where  his  petition  in  er- 
ror was  filed  August  22,  1891,  and  the  case 
was  subsequently  transferred  to  this  conrt 
for  bearing. 

Defendants  In  error  have  presented  a  mo- 
tion, supported  by  affidavits,  to  correct  what 
Is  alleged  to  be  a  clerical  error  In  the  case 
made,  by  so  changing  the  recitals  thereof  as 
to  show  that  the  tax  deed  introduced  in  evi- 
dence in  the  court  below,  as  the  plaintiff's 
evidence  of  title,  was  recorded  March  19,  In- 
stead of  March  9,  1887,  as  the  record  now 
states.  The  evidence  presented  on  the  mo- 
tion Is  not  disputed,  and  shows  quite  clearly 
that  in  the  preparation  of  the  case  made, 
through  some  error  or  mistake  In  copying  the 
Indorsements  on  the  tax  deed,  the  date  of  the 
recording  of  the  deed  was  stated  to  be  March 
9,  1887,  when  the  actual  date,  shown  by 
the  certificate  of  the  register  of  deeds  in- 
dorsed on  the  original  deed  which  was  Intro- 
duced upon  the  trial,  was  March  19,  1887. 
Counsel  who  now  appear  for  plaintiff  In  er- 


ror do  not  deny  tliat  this  clerical  error  was 
made,  but  Insist  upon  standing  by  the  rec- 
ord as  it  is,  and  object  to  any  correction  be- 
ing made  by  this  court  In  the  face  of  buc1>^ 
objection,  It  Is  probably  true,  at  least  In  the 
absence  of  any  showing  of  fraud,  that  the 
case  made  must  be  accepted  by  this  court 
as  It  was  settled  and  signed  by  the  trial 
judge.  It  is  not  within  the  province  of  an 
appellate  court  in  this  manner  to  revise  and 
alter  a  bill  of  exceptions  or  case  made,  upon 
an  allegation  of  error  and  mistake  therein 
committed  by  the  trial  Judge,  who  is  made  by 
statute  the  exclusive  Judge  of  what  should 
be  inserted  to  make  a  true  record.  Shepard 
V.  Peyton,  12  Kan.  616;  Missouri,  K.  &  T. 
By.  Co.  V.  City  of  Ft.  Scott,  15  Kan.  436; 
Association  v.  Beebe,  21  Kan.  303.  At  th» 
same  time,  mere  clerical  errors  should,  as 
far  as  possible,  be  disregarded  In  all  Judicial 
proceedings.  When  errors  do  Inadvertently 
get  into  a  record,  no  attorney  Is  Justified,  ei- 
ther in  law  or  In  morale,  in  deliberately  seek- 
ing an  unfair  advantage  by  reason  of  them; 
and  In  any  such  attempt,  especially  when 
made  by  a  party  responsible  for  the  mistake, 
no  favor  or  encouragement  will  be  given  by 
this  court,  nor  avoidable  opportunity  afforded 
for  success  by  such  practices.  On  examiua- 
tion  of  the  brief  of  plaintiff  In  error  filed  In 
this  case,  we  find  no  questions  presented 
that  were  before  the  trial  court;  the  only 
matter  now  urged  for  a  reversal  of  the  Judg- 
ment  being  that  the  action  cannot  be  main- 
tained, because  it  was  barred  by  the  two- 
year  statute  of  limitations.  Had  the  fact* 
appeared  In  the  lower  court  as  they  do  here^ 
this  statute,  If  properly  pleaded,  would  have 
furnished  a  complete  defense  to  the  action. 
The  alleged  error  In  the  record,  as  to  tne 
date  of  the  recording  of  the  tax  deed,  fur- 
nishes the  only  basis  for  this  contention;^ 
and  this  court  is  asked  to  reverse  the  Judg- 
ment  for  a  reason  which  does  not  exist  In 
fact,  which  was  not  In  the  case  In  the  court 
below,  and  which  would  not  be  here  but  for 
a  misstatement  of  fact,  for  which  plaintiff  in 
error  Is  himself  responsible.  To  meet  thla 
situation,  counsel  for  the  defendants  in  error 
move  to  dismiss  the  case,  for  the  reason  that 
the  plaintiff  in  error  has  not  made  service  of 
his  brief,  as  required  by  the  rules  of  this 
court.  It  is  admitted  that  the  brief  of  plain- 
tiff in  error,  now  on  file  In  this  case,  was  not 
served  on  the  defendants  in  error,  or  their 
counsel,  until  some  days  after  the  time  re- 
quired by  the  rules  of  this  court  This  case- 
has  been  pending  in  the  supreme  court  and 
In  this  court  over  four  years.  It  was  on  the 
docket  for  hearing  In  this  court  at  the  last 
June  term,  and  was  continued  until  the  pres- 
ent term,  and  now  It  is  found  not  ready  for 
submission.  No  valid  excuse  has  been  pre- 
sented for  this  apparent  neglect  and  delay. 
The  rules  of  this  court  with  reference  to 
briefs,  both  as  to  their  form,  subject-matter, 
and  time  of  service,  were  adopted  for  the 
purpose  of  affording  to  the  court  and  counsel 


Digitized  by  Google 


IDS 


(Kav. 


tte  foileat  opportnaltles  and  the  beat  means 
for  the  consideration  and  dlirpoaitlon  of  ca»- 
tK.  These  rules  aiionld  be  regarded  attor- 
■eys  baTlnir  bvslaess  before  the  coart  as 
Mmetiiing-  mere  than  mere  sngsestlons,  to  be 
•bserved  or  disregarded  at  their  pleasure, 
and  a  failure  to  comply  with  their  plain  re* 
^nlrements,  on  the  part  of  a  plalntUF  In 
BUT,  wlttaoot  adequate  excuse,  Is  sufficient 
Mason,  in  llself,  for  affirming  the  jadgment; 
•r  dismlmlng  the  ease. 

But,  even  taking  the  record  as  It  to,  we 
think  13ie  Judgment  must  be  affirmed.  The 
fleadlngB  consist  of  a  petition,  containing 
general  allegations  of  title  and  right  of  pos- 
session, witliout  stating  how  the  title  was 
ierlTCd,  and  was  such  a  petition  as  was  saf- 
Ident  under  the  statute.  Oen.  St  1889,  par. 
4898.  The  answer  of  the  defendant  was  slm- 
VI7  a  general  denial.  Neither  In  the  plead- 
logB,  nor  In  any  of  the  objections  or  motions 
made  by  the  def^dant  below,  nor  In  any  ot 
tte  proceecHngs  of  the  trtel,  was  there  any 
reference  to  ^e  time  that  elapsed  between 
the  recording  of  tbe  tax  deed  and  the  com* 
saencement  of  the  action,  nor  a  suggestion 
that  the  action  wu  barred.  It  is  well  set- 
fled  that  If  a  statute  of  limitations  to  relied 
vpon  by  a  defendant  to  bar  the  prosecution 
of  an  action  against  Mm,  such  statute  must 
he  specially  pleaded,  unless  It  appears  upon 
ttte  face  of  the  plaintiff's  petition  Uiat  his 
eaase  of  action  Is  barred.  If  sudi  question 
to  not  hi  some  way  presented  by  the  plead- 
fcigs,  and  properly  presented  to  the  trial 
eourt,  any  defense  based  upon  the  statute  of 
Imitations  will  be  deemed  to  have  been 
waKed.  Parker  r.  Berry,  12  Kan.  Kl;  Ohel- 
Hs  T.  Gobte,  S7  Kan.  6S8,  15  Pac.  506;  Head 
T.  Daniels,  38  Kan.  1,  5, 16  Pac.  911.  So  that, 
even  if  we  accept  the  record  as  It  now 
stands,  and  glre  full  cooperation  to  all  that 
tounsel  urge  hi  their  brief,  we  are  of  opln 
ton  that  nothing  fs  presented  which  author- 
fees  a  reversal  of  the  Ju^hrment. 

It  to  aalj  Just  to  state  that  Messrs.  Rlggs 
A  NerlBon,  who  were  attorn^  for  plaintiff 
ftn  error  In  the  lower  court,  seem  to  hare  no 
connection  with  the  case  In  this  court 

The  Judgment  will  be  affirmed. 


TAPT  T.  BAKER  et  tit 
(Court  of  Appeals  of  Kahsas,  Northern  Depart- 
ment, D.  D.   Not.  11,  1895.) 
Verdict — Sor  rici  exct. 

1.  When  a  Terdict  Taries  from  the  I  wraps  in 
a  aDbfitaDtia]  matter,  or  iinds  only  a  part  of 
that  which  is  iu  issue,  it  is  defective,  and  no  valid 
Judgment  cnn  be  renderiMl  upon  it. 

2.  In  any  case  in  which  a  trial  hy  jnry  (a  a 
■Utter  of  right,  a  general  verdict  must  be  ren- 
doed;  and,  while  it  is  the  tight  and  duty  of  the 
court  to  auhmit  special  questions  t^MD  request  of 
Itot  parties.  It  cannot,  by  so  doing;  dispense  witii 
a  general  reidict 

gfyUabas  by  the  Ooart) 

IkTor  from  district  court,  Shawnee  county; 
John  Guthrte,  Judge. 


Actitm  by  Addlne  B.  Taft,  administratrix 
of  Et.  A.  Taft  deceased*  against  Darius  Ba- 
ker and  Israd  lit^d.  Judgmott  for  defon^ 
anta,  and  plaintiff  brings  error.  Keversed. 

B.  F.  HlltMi,  for  ptolntUt  In  emr,  Vance 
ft  Oanpbellk.  for  defMidants  la 

OILKB80N,  P.  J.  Thte  was  an  aettoni  in 
replevin  for  10  head  of  stoA  The  plaintifl^ 
aa  admlntotratrtx  of  the  estate  of  B.  A.  Taft; 
alleged  special  ownership  (by  virtue  of  a  co- 
taln  chattel  mortgage  given  to  her  estate  by 
defendant  Darius  Baker,  to  secure  the  pay- 
ment of  S30(9  and  right  of  possesstoa  In  her- 
self. Answer  of  defendftnt  Baker,  after  gen- 
eral denial,  alleges:  First,  asnry  In  note  to 
the  amoont  ot  9^6;  second,  payment  of  the 
sum  of  9200^— and  prays  Jud^oent  f<u:  the 
sum  (tf  $500,  his  damages.  Answer  of  Istad 
Lloyd:  General  denial.  Plaintiff  replies  to 
answer  of  dftCmdant  Baker  by  general  de- 
nial. The  testimony  to  not  preserved  In  the 
reeordk  but  Isi  Ues  thoreoC,  to  **an  orderly 
and  condse  statonent  of  tacto  admitted  or 
oncoatradictedly  estahilshsd  Iv  tbe  record," 
from  which  It  appears  that  Baker,  In  addition 
to  hto  special  defense  set  out  In  the  answw, 
claimed  upon  the  trial  that  there  was  certain 
other  property  mentlcmed  In  the  mortgage- 
to  wit  one  mowing  machine,  of  the  value  of 
935;  two  cultivators,  of  tbe  value  of  920;  and 
two  stirring  plows,  of  tbe  value  of  912— that 
the  plabitiff,  before  or  at  the  time  of  the 
commencement  of  this  actitm,  had  takai  pos- 
sossloo  0^  and  had  not  accounted  for.  The 
defense  of  dtf endant  Lloyd  was  an  agistor's 
lien  (nnd^  ctmtract  with  defradant  Baker) 
for  the  care  and  keep  cf  the  stock,  for  tbe 
sum  of  9232.  Case  tried  before  court  and 
Jury.  Special  findings,  but  no  general  ver^ 
diet  returned  by  Jury.  Judgment  rendered 
against  the  plaintiff,  and  In  favca>  of  both  de- 
fendants. Plaintiff  brings  case  here  for  re- 
view. 

There  are  numerous  errors  assigned,  or,  as 
the  plaintiff  In  error  pertinently  puts  It,  "a 
record  of  error  without  end,  so  large  that 
none  latter  are  made";  but  we  will  only  no- 
tice tbe  important  one,  whl<A  requires  a  re- 
versal of  the  Judgment  The  court  erred  In 
rendering  Judgment  at  ^ny  kind  In  tills  ac- 
tion. The  record  In  tbe  case  discloses  that  no 
geneml  verdict  was  rendered  by  the  Jniy, 
nor  was  It  waived,  but,  on  the  contrary,  the 
court's  attention  was  specially  called  to  It 
upon  objection  to  Its  rendering  Judgment  up- 
on the  special  findings;  nor  was  the  real 
Issue  In  this  case— the  unlawful  detention— 
ever  submitted  to  the  Jury,  either  In  tbe  gen- 
eral Instructions  of  the  court,  or  the  special 
questions  submlticd  to  them  b7  the  court  of 
Its  own  motion.  The  special  questions  sub- 
mitted are  in  substunce  as  follows:  (1)  Was 
there  a  contract  entered  into  between  Baker 
and  Lloyd  for  the  pasture  feed,  and  care  of 
the  stock?  (2)  Did  Baker  deliver  tbe  stock 
to  Lloyd  In  pui-suonce  of  this  contract?  (3) 
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What  la  a  rauomUe  compensatlom  for  pas- 
turing, f«edifis>  and  caring  for  the  stockf 
<4)  Wliat  was  the  ralne  the  stock  when 
taken  ftora  Uoyd  by  the  sheriff?  (tQ  What 
was  the  Talue  of  the  mowing  machine  two 
ciiltlTatMra,  and  two  stirring  plows  when 
tah^  from  Baker?  What  consldwatlon 
did  Taft  i^ve  or  pay  Bakar  tor  the  note  for 
93G0?  (7)  Do  Ton  And  that  Toft  took  and 
reserved  from  Baker  more  than  12  par  cent, 
interest  pu*  annum?  If  ye^  bow  much? 
Did  Baker  make  a  payment  or  jnymenta  to 
Taft  on  this  note?  If  yes,  how  much?  (&> 
How  much.  If  anything,  do  you  find  doe  on 
this  note? 

The  most  that  can  be  said  of  the  verdict 
Is  that  It  (Oily  is  responsive  to  a  part  of  the 
Issues  in  the  case,  and  Is  therefore  defective; 
and  the  rule  is  that  when  a  verdict  varies 
from  the  issues  in  a  substantial  matter,  or 
flnds  only  a  part  of  that  which  is  in  Issne^  no 
valid  Judgment  can  be  rmdered  thereon. 
Patterson  v.  U.  S.,  2  Wheat  221;  Mattson  r. 
Hanisch,  5  HL  App.  102;  Rldenour  v.  Beek- 
man,  68  Ind.  236;  Appleton  v.  Barrett,  22  Wis. 
fi68;  Child  T.  Child,  13  Wis.  17.  Bnt,  aside 
from  the  general  rule,  we  need  not  go  fur- 
ther than  to  examine  the  statutes  and  de- 
ddoiu  of  our  own  state  to  be  c<mvinced  that 
the  judgment  in  Uiis  case  Is  erroneous.  Sec- 
tion 266k  Code  dr.  Troc,  provides:  "Issues 
of  law  must  be  tried  by  the  court  unless  re- 
ferred, bsnes  of  fsct  arising  on  stations  for 
the  recovery  of  money,  or  of  spedflc  real  or 
personal  property,  shall  hie  tried  by  a  Jury, 
unless  a  Jury  trial  is  waived,  or  a  reference 
ordered,  as  hereinafter  provided."  SectlcA 
286,  Id.:  "In  aU  cases  the  Jury  shall  render 
a  general  verdict,  and  the  court  shall  in  any 
case,  at  the  request  of  the  imrtles  thereto,  or 
^ther  of  tbem.  In  addition  to  the  f^eneral 
voiSlct,  direct  the  Jury  to  find  upon  particu- 
lar questions  of  fact,"  etc.  In  the  trial  of  this 
case,  as  we  have  said,  nether  a  Jury  nor  a 
general  verdict  was  waived;  yet  no  general 
vodlct  was  submitted  by  the  court  to,  or  re- 
turned by,  the  Jury.  The  Jury  only  found 
npon  particular  questions  of  fact,  submitted 
by  the  court  upon  Its  own  motion,  evidently 
opon  the  theoiy  that;  by  special  findings,  the 
general  verdict  was  dispensed  with.  But 
we  think  the  language  of  the  Code  is  too 
Imperative  to  admit  of  this,  and  too  unmis- 
takable in  its  meaning  to  warrant  such  a  con- 
struction. The  litigant  is  entitled  to  the 
identical  benefit  the  law  c(mfers.  When  It 
grants  him  the  right  to  trial  by  Jury,  the 
court  has  no  power  to  deprive  him  of  It;  and, 
when  this  court  did  deprive  him  of  the  ver- 
dict, it  substantially  de^irived  him  of  that 
right  to  a  trial  by  Jury  which  the  statute 
expressly  gave.  In  Eenrle  v.  Buck,  39  Kan. 
382,  IS  Pac  228,  Justice  Johnson.  In  passing 
npon  almost  the  identical  question  hue  pre- 
eented,  says:  "Another  matter  only  needs  at- 
tention, and  that  is  the  refusal  of  the  court 
to  [>ermlt  a  return  of  a  general  verdict  by  the 
Jury.   We  see  no  reason  to  except  this  case 


tmm  HiB  statntoiy  mle  which  provides  tbsX, 
In  any  csm  which  may  be  and  to  tried  by  a 
Jury,  a  gsnersl  Tevdlet  be  tendered.  Civ. 
Code,  H  2^7.  286."  It  was  tl»  right  and  duty 
ot  the  court  to  sabmlt  qieeial  qnestioBB  npon 
request  9t  the  portlei^  bnt  it  could  not 
eriy  dispmss  with  ths  genersl  verdict  The 
Judgmrat  of  tlie  district  ecmrt  will  be  re- 
versed, and  ths  cause  remanded.  All  the 
Judges  coDCDxring. 


CHBNOWITH  V.  OAMBRON. 
(Supreme  Court  of  Idaho.    Nov.  26,  1866.) 
Bhihifps— Liability  to  E!ti>na  Buplotbd  bt 
Dbputt. 

Where  a  deputy  ■heiilf  mmloy*  one  as 
keeper  of  attached  property,  and  the  Bheriff  ae- 

auiesces  for  a  period  of  14  months,  he  cannot 
lereafter,  and  after  the  death  of  the  d^ty, 
repudiate  such  employment 
(ByUabos  br  the  Court) 

Appeal  from  district  court,  Shoshone  coun- 
ty; Alex  B.  Mayhew,  Judge. 

Action  by  Z.  F.  Chenowlth  against  Donald 
B.  Cameron.  Defendant  had  Judgment,  and 
plaintiff  appeals.  Beversed. 

W.  B.  Heybnm  and  BL  U.  Heybum,  for 
appelant  W.  W.  Woods  and  Hagan  ft 
Beale,  for  respondent 

ErUSTON,  J.  This  Is  an  action  brouf^t  fe^ 
plaintiff  against  defendant  as  sheriff  of 
Shoshone  county,  to  recover  amount  alleged, 
to  be  due  to  plaintiff  for  fees  as  ke^Kr  of 
certain  property  seized  under  attachment 
by  the  defendant  as  sheriff  aforesaid.  The 
property  attached  was  the  Custer  Mill,  sit- 
uated In  said  Shoshone  coimty.  Writ  of  at- 
tachment was  levied  on  May  1,  1893,  and 
plaintiff  was  put  In  as  keeper  by  one  Hard- 
esty,  a  deputy  of  defendant  at  an  agreed 
compensation  of  three  dollars  per  day,  and 
so  remained  in  possession  snd  charge  of  said 
property  as  keeper  until  June  SO,  1891.  Dur- 
ing all  this  time  the  defendant  was  sheriff 
of  said  county,  and  must  of  necessity  have 
known  of  the  whole  transaction  between  his 
deputy  and  the  plaintiff.  To  presume  others 
wise  would  be  to  impeach  both  the  tutegri^ 
and  capacity  of  the  sheriff.  Hardeety,  the 
deputy  who  employed  plaintiff.  Is  dead.  It 
is  now  claimed  by  defendant  that  as  plain- 
tiff was  employed  by  bis  deputy,  he  (defend- 
ant) is  not  liable  for  his  fees.  What  was 
this  sheriff  doing  during  the  14  months  that 
plaintiff  was  scting  as  keeper  of  safd  prop- 
erty? Is  it  possible  the  sheriff  of  Shoshone 
county  would  hold  property  of  this  magni- 
tude and  value  under  attachment  for  a 
I>ertod  of  14  months  without  knowing  who 
was  the  keeper,  or  what  his  compensation 
was  to  be?  And,  moreover,  the  plaintiff 
offered  to  prove  the  subsequent  ratification 
of  his  employment  by  defendant  and  the 
defendant's  promise  to  pay  therefor,  which 
offer  was  rejected  by  the  district  court  Th« 
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district  conrt  refused  to  permit  plaintiff  to 
make  any  proof  of  his  claim  under  his  plead- 
ings for  the  reason  that  his  complaint  al- 
leged a  contract  made  with  the  sherlfC,  and 
his  proposed  proofs  showed  a  contract  with 
a  deputy.  "Qnl  faclt  per  allum  fadt  per  se" 
Is  a  maxim  peculiarly  applicable  to  cases 
of  this  kind.  Again,  the  acquiescence  for  a 
period  of  14  months  by  the  sheriff  In  the 
service  of  plaintiff  was  a  palpable  ratifica- 
tion of  the  act  of  his  deputy  In  employing 
plaintiff.  The  compensation  charged  by  the 
plaintiff,  and  agreed  to  be  paid  by  the  sher- 
iff, through  his  deputy,  is  within  the  provi- 
sions of  the  statute.  We  have  examined 
most  of  the  authorities  cited  by  counsel,  al- 
though we  considered  such  examination  an 
act  of  supererogation,  as  the  plain,  simple, 
and  universally  recognized  rules  of  com- 
mon honesty  are  sufficient  for  the  decision 
of  this  case.  Judgment  of  the  court  below 
reveraed,  with  costs  In  favor  of  appellant. 

UOBGAN,  a  and  SULLIVAN,  3^  eon- 
cnx; 


In  re  TIPTON. 

(Snprems  Gout  of  Idabo.   Mot.  26,  1896.) 

Disbashhit  or  AnoKisr. 
Where  a  crime  Indictable  onder  the  stat- 
ate  is  charged  against  an  attorney  of  this  court, 
In  diBbarment  proceedings,  the  court  will  not  pro- 
ceed  therein  until  proceedings  have  been  talcen 
in  the  district  court,  or  uutil  sufficient  time  has 
einpsed  to  afford  the  proper  autiunides  opportu- 
uity  to  prosecute  the  accused  lo  that  court. 
(Syllabus  by  the  GoortJ 

Proceedings  against  8.  L.  Tipton  for  dis- 
barment Proceedings  suspended. 


MORGAN,  O.  J.  The  court  has  carefully 
considered  the  accusation  against  S.  L.  Tip- 
ton, Esq.,  one  of  the  attorneys  of  this  court, 
and  finds  that  the  charge  ia  a  direct,  un- 
equivocal charge  that  the  respondent  accept- 
ed and  received  a  bribe  while  be  was  the 
regularly  qualified  and  acting  city  attorney 
of  Boise  City;  that  It  was  given  to  him  to 
Influence  his  action,  as  such  attorney,  In 
favor  of  the  parties  giving  It  These  specifi- 
cations charge  a  felony,  for  the  commission 
of  which  the  party  committing  It  may  be  in- 
dicted by  the  grand  Jury  and  tried  In  the 
^district  court  If  this  court  acts  upon  tills 
^natter  now,  we  must  appoint  a  committee  to 
take  testimony  and  report  to  this  court,  in 
order  to  ascertain  the  facts  In  a  legal  way. 
If  we  then  act  upon  the  facts  as  reported, 
we  must  either  find  the  respondent  guilty,  or 
not  gulll7,  as  charged.  In  either  case  we 
should  prejudice  very  much  the  cause  of  the 
respondent,  either  for  or  against  him,  before 
a  trial  jury.  It  is  apparent,  also,  tliat  If 
.the  respondent  should  be  Indicted,  tried,  and 


either  convicted  or  acquitted  In  the  district 
court,  he  would  be  entitled  to  an  appeal  to 
this  court  for  a  review  of.  the  case.  If  then 
this  court  had  already  glvea  an  opinim  there- 
in, It  would  disqualify  It  from  entertaining 
the  appeal  or  properly  considering  it,  and 
thus  the  respondent  would  be  deprived  of  a 
right  granted  by  the  statute  and  guarantied 
by  the  constitution.  We  think,  therefore, 
that  we  must  at  least  defer  action  In  the 
case  until  the  district  court  or  the  grand 
jury  have  had  an  oppwttmlty  to  act  In  the 
matter.  We  do  not  say  that  a  case  might 
not  arise  when  this  court  would  feel  called 
upon  to  act  upon  charges  of  this  kind,  even 
though  the  respondent  had  been  acquitted  by 
a  trial-jury;  but  It  is  evident,  both  ui>on  rea- 
son and  authority,  that  the  time  for  the  con- 
sideration of  these  charges  by  this  court  has 
not  arrived.  See  In  re  Tilden  (Cat)  25  Pac 
687;  Wyatt  v.  Stephens  (Cal.)  86  Pac.  586; 
Ex  parte  Tyler  (Oal.)  40  Pac.  33,  and  cases 
there  cited.  Tba  action  of  this  eonrt  1b  siw- 
pended. 

SULLIVAN  and  HUSTON,  33^  conau. 


DUNLAP  St  aL  T.  FATTISON. 
(Supreme  Court  of  Idaha   Nov.  Ifi.  1885.) 
XjOOatiok  or  Hnrno  CLAm — AirrHOBrrT  or 
Agimt. 

An  agent  or.attomej^  In  fact  may  locata 
a  mining  claim  for  his  principal,  and  may  do  er- 
erything  necessary  to  perfect  sach  location,  in- 
dndlng  the  making  of  the  affidavit  required  by 
section  8104.  Bev.  St 
(Syllabus  hy  the  CJourt) 

Appeal  from  district  court,  Shoshone  coun- 
ty; J.  Holleman,  Judge. 

Action  by  itufus  B.  Dunlap  and  Archibald 
Smith  against  Moses  Pattlson.  Judgment 
for  plalntlCCs,  and  defendant  appeals.  Re- 
versed. 

W.  W.  Wood,  ttx  apl^ellant  O.  W.  Beale. 
for  respondents. 

MORGAN,  O.  J.  Appellant  claimed  to  own 
a  consolidated  placer  mining  claim  In  Eagle 
mining  district,  Shoshone  county,  Idaho,  called 
the  Noonday,  Midnight,  Na  9,  and  No.  10 
placers,  and  made  application  for  patent; 
and  thereupon  the  respondents,  claiming  to 
ovrn  the  Roanoke  and  Break  of  Day  placers, 
conflicting  almost  entirely  with  No.  9  and 
No.  10  placers,  filed  their  protest  and  adverse 
claim  In  the  land  otRce  in  Ooeur  D'Alene 
city,  Idaho,  and  within  the  statutory  time 
brought  this  action,  which  is  an  adverse 
suit  The  appellant  answered  the  complaint, 
and  denied  the  validity  of  the  location  of  the 
Koanoke  placer  claim  and  the  Break  of  Day, 
and  alleged  the  locotion  and  ownership  of 
placer  claims  Noe.  9  and  10,  and  title  in  him- 
self. To  prove  title  In  the  appellant,  he  in- 
troduced a  power  of  attorney  from  John  U. 
Walte,  making  and  constituting  the  aoid  de- 
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fendaat,  Moses  Fattison,  his  trae  and  lawfnl 
attorney  for  himself  (Walte),  and  in  his 
name,  place,  and  stead,  to  and  for  the  pur- 
pose of  locating  In  Mb  name  certain  ground 
on  Eagle  creA,  flhoshoiie  coonty,  Idaho,  tar 
placer  mining  pnrposes,  giving  and  granting 
mito  htm  (the  said  attorney)  power  and  an- 
thfHity  to  do  and  perform  all  and  every  act 
and  thing  whatsoever  required  and  necessary 
to  be  done  In  and  about  the  premises,  as 
fully  to  all  Intents  and  purposea  as  the  said 
Waite  might  or  could  do  if  personally  pree- 
ent  Thereupon  the  appelant  offered  in  evU 
dence  a  location  notice,  which  was  Identl- 
ttfled  as  the  locatlui  notice  of  datm  No.  9. 
which  said  notice  was  excluded  by  the  court, 
for  the  reason  that  the  claim  was  located  in 
the  name  of  John  K.  Waits  by  Moses  Pat- 
tlson,  his  attorney  in  fhct,  and  was  nwom 
to  by  Moses  Pattison,  Instead  of  Jolm  E. 
Waite,  the  locator  named  in  the  notice;  the 
court  holding  that  nobody  but  one  of  the 
locatan  could  made  the  affidavit;  tha^  in 
the  case  before  the  coort,  John  E.  Walte  was 
the  locator,  and  the  osiy  locator.  The  locar 
tlon  notice  of  placer  mining  claim  No.  10 
was  then  offered  In  evldmce,  and  was  the 
same  in  all  respects  as  that  ot  Na  9,  enwpt 
that  the  location  was  made  In  tiie  mime 
Alexander  Pearson,  by  Moses  I^ttlBon  as 
attorney  In  fact  the  name  of  Pearson  caOr 
appearing  In  the  notice  as  the  locator,  and 
was  swcni  to,  as  No.  9,  by  Moses  Pattison. 
This  location  notice  was  excluded  aUu,  for 
the  same  reason  as  that  given  for  the  exclu- 
sion at  No.  a  Both  these  mllngs  were  ex- 
cepted to  by  the  defendant,  and  the  case  Is 
bronght  to  this  court  mi  aK>eal;  the  only 
errw  c<H)tended  for  being  the  ruling  of  the 
coort,  as  above  stared,  in  excluding  this  no- 
tice. 

Section  3104  of  the  Revised  Statutes  of 
Idaho  iffovides  that  **at  the  time  of  present- 
ing a  notice  of  location  tor  record,  or  within 
five  days  tiiereafter,  one  of  the  locators 
named  in  the  same  must  make  and  subscribe 
an  affidavit  In  writing  on  or  attached  to  the 
notice,  in  the  following  finrm,  to  wit:  'I, 
■  ,  do  solemnly  swear  that  I  am  acquaint- 
ed with  the  mining  ground  described  In  the 

notloe  of  location  herewith,  called  the  

ledj^;  that  the  same  has  not  to  the  best  of 
my  knowledge  and  belief  been  before  located 
according  to  the  laws  of  the  United  States 
and  this  territory,  or,  if  so  located,  that  the 
same  has  been  abandoned  or  forfeited,'  "  etc. 

It  Is  contended  on  the  part  of  appellant 
that  the  constmctlon  by  the  court  of  the 
Utoal  language  of  the  statute,  requiring  one 
of  the  locatoxB  named  In  the  notice  to  make 
the  fiwegolng  affidavit,  is  too  narrow.  In 
the  case  of  Schultx  v.  Eeeler,  13  Pac.  481, 
this  court  held  that  a  valid  location  of  a 
mining  claim  could  be  made  through  an 
agent;  and  In  Gwe  v.  McBrayer,  18  CaL  587, 
the  court  holds  that  "It  Is  not  necessary  that 
a  party  should  act  pownally  In  taking  up  a 
claim,  or  In  doing  the  acts  required  to  give 


evidence  at  the  approinlation,  or  to  perfect 
ap^oprlation;  and  that  such  acts  are  valid 
if  done  by  any  one  for  him  or  with  his  as- 
sent or  approval,  and  assent  will  be  pre- 
sumed." In  the  above  case  the  notice  con- 
tained the  name  of  the  locator,  as  well  as 
those  for  whom  location  was  made.  In  Mor-. 
ton  V.  Mining  Co.,  26  OaL  S30,  the  court  holds 
that  a  person  may  locate  a  mining  claim  in 
the  name  of  himself  and  others  named  In 
the  notice  itf  location,  and,  wbw  so  located, 
title  will  be  good  la  the  others  not  pvesent 
snd  having  no  notice  at  the  locathm.  One 
of  several  co-locators  of  a  mining  claim  may 
cause  a  notice  of  a  mining  claim  to  be  re- 
corded In  the  name  of  himself  and  others 
not  present,  and  the  location  will  be  good. 
Kramer  v.  Settle,  1  Idaho^  48B.  It  will  also 
be  seen  that  section  8101,  Bev.  St,  provides 
that  the  locator  of  any  lode  mining  claim 
must,  at  the  time  of  making  the  location, 
place  a  snbstantial  stake  or  post,  not  leas 
than  four  Inches  square,  etc.;  and  yet  this 
and  every  other  act  necessary  to  be  dime 
the  locator  to  make  a  valid  location  may  be 
done  by  an  agent,  although  the  statute  dis- 
tinctly states  that  the  locator  must  do  these 
things.  Furtbo',  the  statute  provides  that 
the  recordor  must  record  the  (dalms,  and  yet 
the  recorder  may  do  this  by  his  doputy  or 
agent,  or  by  a  mere  dak  In  the  office,  al- 
though the  clerk  may  have  nether  power  of 
attorney  to  act,  nor  even  written  authority 
of  any  kind,  nor  Is  it  necessary  that  he  be  a 
aworn  officer,  and  his  acts  are  as  valid  as  If 
performed  by  the  recorder  himself.  The 
courts  have  repeatedly  held  that  claims  may 
be  located  by  an  agent,  as  well  as  the 
prlnclpaL  There  would  seem  to  be  no  rea< 
son  why  this  affidavit  might  not  be  as  well 
made  by  the  agent  as  by  the  principal;  In 
fact  better,  as.  In  case  the  -claim  was  located 
by  an  agent,  be  woiild  be  the  person  ac< 
quainted  with  the  facts  necessary  to  be 
stated  In  the  affidavit,— as  "that  he  was  ac- 
quainted with  the  mining  ground  described, 
that  it  had  not  been  theretofore  located,  or 
that  it  had  been  abandoned."  If  the  person 
named  In  the  notice  must,  of  necessity,  make 
the  affidavit,  then  such  person  must,  before 
completing  the  location,  go  upon  the  ground 
In  person  to  acquaint  himself  with  the  facts 
necessary  to  be  stated  In  the  affidavit  It 
la,  and  was  when  this  law  was  passed,  a 
well-known  custom  of  the  country  to  em- 
ploy prospectors  to  go  Into  the  mountainous 
country  and  search  for  mines.  These  men 
ordinarily  had  no  money,  and  money,  pro- 
vlslons,  horses,  tools,  and  supplies  of  every 
kind  were  furnished-  by  men  who  had  the 
means  to  do  so,  but  could  not  th«nselves  go; 
but  If  they  must  go  to  make  this  affidavit, 
then  they  might  as  well  do  the  work.  It  will 
be  seal  that  the  narrow  cwstmctiai  of  this 
statute  contended  for  would  at  once  destroy 
the  whole  business  of  outfitting  men  to  pros- 
pect for  mines,  by  which  means  probably 
three-fourths  ot  all  the  mines  in  the  country 
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-w«re  dlscoTered.  It  oaimot  be  that  tbe  1^- 
iBlature  Intended  this.  If  tbe  proqkeetor  In- 
•erts  talB  own  name  In  tbe  notice  ot  location 
ma  one  of  tiie  locates,  wbereln  does  that 
duuse  his  ration  to  the  oUien  named  In  tbe 
notice?  He  must  make  tbe  affidavit  for 
them,  as  wdl  as  himself.  If  be  can  do  this, 
why  can  he  not  make  It  whollir  for  themt 
Tbe  main  thing  required  by  the  Itiglslatore 
<aectIon  8104)  Is  an  affldavit  that  tbe  party 
making  It  Is  acquainted  with  tbe  mining 
sround,  ttiat  it  baa  not  been  located,  or,  If  lo> 
«ated,  has  been  abandoned.  These  are  the 
important  facta.  Who  makes  tbe  affldaiit  Is 
not  Important,  so  be  Is  acquainted  with  the 
ftets. 

We  mnst  be  carefnl  that  we  do  not  orerlook 
tbe  splrtt— tbe  reason— of  the  law  In  a  men- 
tally blind  ^ort  to  follow  the  words.  Such 
statutes,  being  dlrect<ffy  only,  In  niUmportant 
vertlcnlars  should  be  liberally  coostmed. 
Such  construction  Is  not  withont  authwtty 
In  slmOar  cases.  A  statute  which  requires 
Mmetblag  to  be  done  by  a  person  would  be 
complied  with,  In  general.  If  done  by  anotber 
for  blm,  for  It  Is  a  general  principle  of  law 
that  "qui  facit  per  allum  faelt  per  se."  End. 
Enterp.  8t.  S  106.  On  this  ground  it  is  held 
that,  where  the  statute  required  an  oath  to 
be  administered  by  the  court  or  judge.  It 
was  compiled  with  If  the  oath  was  adminis- 
tered by  the  cleric  of  the  court  Oaks  t.  Rodg- 
«r8,  48  Gal.  197.  So  an  Irish  statute  which 
fare  a  tenant  for  life  or  tar  more  than  14 
years  the  right  to  fell  trees  planted  by  him, 
and  required  the  tenant  so  planting  to  Sle  an 
affidavit  that  they  were  planted  by  blm,  the 
form  of  which.  In  the  act,  purported  to  be 
made  by  tbe  tenant  personally,  was  held  to 
be  satfsfled  by  the  affidavit  of  the  tenant's 
agent  A  dlCFerent  construction,  it  was  said, 
would  have  rendered  the  act  mapptlcable  to 
most  of  the  cases  which  It  had  In  view. 
Ban  of  MonntcasbeU  t.  O'Nein,  L.  R.  5  H.  L. 
«37. 

We  think  the  construction  given  to  the  Btat- 
ate  by  the  court  below  wbb  never  intended 
by  the  legislature,  and  that,  as  the  location 
may  be  made  as  well  by  the  agent  or  attor- 
ney in  fact  of  the  locator,  so  every  act  neces- 
sary thereto  may  also  be  performed  by  such 
a#:ent  or  attorney,  if  tbe  facts  required  are 
within  bis  knowledge.  Of  course,  the  agency 
must  be  ehown  by  sufficient  evidence.  Judg- 
ment and  decree  reversed.  Costs  awarded  to 
4QipellanL 

HUSTON  and  SULUVAN,  JJ,,  concur. 


STATB  V.  HAVBRLT. 
(Fnpreme  Oonrt  of  Idaho.    Nov.  20.  18BS.) 
CftimsAL  Law— Rbvisw  ox  Appeal— Rbmarks 

or  PitosEcuTivo  Attorn ET—BcTRQURT. 

1.  Errore  alleced  mnst  nppear  affinnntively 
ia  the  T<voi6,  to  eutitle  them  to  be  considured  by 
tUa  court. 


2l  Where  error  Is  predicated  upon  remarks 

made  by  the  district  attorney  during  the  trla!. 
and  it  ar^iean  such  remarks  were  m  mspoaae 
to  remarks  1^  defendant's  counsel,  and,  farther, 
tiut  the  court  admonished  the  Jury  that  they 
mnst  disresaid  ths  remarks,  U  mil  not  be  deem> 
ed  revenihle  errcv. 

3.  The  evideuce  in  this  case  considend*  and 
deemed  auffident  to  support  verdlcL 
(Syllabai  by  the  Court) 

Appeal  from  district  court,  Kootenai  coun- 
ty; Alex  £L  Maybew,  Judge. 

Bdward  0.  Haverly  was  convicted  of  bux^ 
giaxy,  and  appeals.  Affirmed. 

B.  B.  McFarland,  for  apprilaat:  Atty. 
Gen.  Parsons  and  Ohas.  W.  Beala,  IMat 
Atty..  for  tbe  Stats. 

HUSTON,  J.  Hie  defendant  was  cohtIcU 
ed  of  tbe  crtme  of  burglary  In  tbe  fflxst  de> 
gree.  Motion  for  new  trial  was  made  and 
overruled.  This  appeal  la  fkom  tbe  Jndg- 
ment  and  fnnn  order  overmnng  motka 
for  new  tilaL  Eighteen  emra  are  assigned, 
upon  wblch  a  reversal  la  aaked.  We  aball 
consldtf  and  pass  upon  each  as  we  dena 
materiaL  As  to  the  first,  second,  and  tblrd 
assigned  errors,  It  la  suffldent  to  aay  that 
we  have  repeatedly  held  that,  where  error 
Is  relied  upon.  It  must  appear  afllrmatlv^ 
In  the  record.  Under  this  established  mle^ 
the  first  three  errors  assigned  by  appellant 
will  not  be  considered. 

The  fourth  assignment  of  oror  la  to  the 
orermllng  1^  the  court  of  tbe  ol^ectlon  to 
the  following  question  by  the  prosecntloii 
to  the  witness  Mrs.  Wannaeott,  via. :  "Could 
any  one  have  gotten  Into  that  building  after 
you  got  up  ttiat  morning,  and  taken  out 
this  meat,  without  your  knowing  It?^  The 
witness  had  already  testified  as  to  the  loca- 
tion of  the  burglarized  building  with  ref- 
erence to  the  one  she  was  in,  and  that  It 
was  in  plain  sight  from  the  Imck  part  of  tbe 
dwelling  where  she  was  at  work.  We  see 
no  objection  to  the  question. 

The  fifth  error  alleged  Is  ttiat  "the  court 
erred  in  not  instructing  tbe  Jury,  at  the  ciose 
of  tbe  state's  evidence,  to  acquit  the  defend- 
ant." Section  7877,  Pen.  Code,  provides.  "If 
at  any  time  after  the  evidence  on  either  side 
is  closed,  the  court  deems  It  Insufficient  to 
warrant  a  conviction.  It  must  advise  the 
Jury  to  acquit  the  defendant,  but  the  Jury 
are  not  bound  by  the  advice."  Tbe  giving 
of  such  instruction  is  a  matter  of  dlscreUoa 
with  the  trial  court,  and  Its  action  la  not 
reviewable  here. 

The  sixth  error  assigned  Is  the  refusal  of 
the  court  to  recall  a  witness  on  the  part  of 
the  prosecution,  for  the  purpose  of  allowing 
defendant  to  lay  the  grounds  for  bis  Im- 
peachment. We  see  no  error  tn  this  ruling, 
there  not  appearing  to  have  been  any  atnme 
of  discretion  by  the  court. 

The  seventh  assignment  of  error  is  predi- 
cated upon  certain  remarks  made  by  the  dis- 
trict attorney  during  tbe  trial,  and  In  tlie 
presence  of  the  Jury,  as  to  what  he  was  ex- 
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pectins  or  tiring  to  prove  by  the  witness 
tlien  under  examination.  While  the  remarks 
might  haTe  been  exceptionable,  had  they 
been  Tolnnteered  by  the  district  attorney, 
when,  as  appears  by  the  record,  they  were 
responsive  to  or  In  reply  to  remarks  by  de- 
fendant's connsel,  we  hardly  think  they 
amount  to  reversible  error,  especially  when 
the  Jury  were  instructed  by  the  court  to 
disregard  them. 

As  to  the  eighth,  assignment,  we  think  the 
question  objected  to  proper  on  crosi-exanU- 
natlon. 

As  to  the  ninth  and  tenth  aastgnments, 
there  seems  to  be  a  conflict  in  the  evidence. 
We  are,  however,  of  the  opinion,  from  what 
appears  in  the  record,  tliat  there  was  no 
misconduct  on  the  part  of  the  Jury.  If ,  as  is 
claimed,  the  pork  (the  subject  of  the  lareeny) 
waa  by  the  oflScer  placed  In  a  room  which 
was  afterwards  occupied  by  the  jury  while 
deUberaUng  apcm  their  verdict,  yet  one  of 
the  Jary  swears  that  It  was  not  looked  at  or 
examined  by  himself,  or  by  any  others  of 
the  Jury  In  his  presence.  Under  this  state 
of  the  record,  we  cannot  My  there  !■  error 
prejudicial  to  the  defendant 

The  objection  that  the  verdict  Is  not  sup- 
ported by  the  evidence  is  one  we  cannot  con- 
sider, when  there  is  simply  a  conflict  The 
Jury  bave  iia«ed  upon  the  safflclency  of  the 
evldmce  after  hartng  heard  the  testimony 
of  witnesses,  and,  unless  the  record  shows 
such  prepondemnee  of  evidence  against 
thdr  conclusion  as  leads  to  the  belief  that 
they  were  Influenced  by  passion  or  preju- 
dice, the  appellate  court  will  not  disturb 
their  vf^Ict 

We  have  carefuUy  examined  the  tustmc- 
tlons  gtren  and  rtfused  by  the  court  (tnd 
are  satisfied  that  the  law  waa  correctly 
stated  therein.  Judgment  of  district  court 
Is  aflOrmed. 


STATE  v.  HABDT. 

(Supreme  Coort  oi  Idaho.    Nov.  30,  ISOSw) 

Challinqb  to  Oramd  Jobt— Criminal  Law— 
Abvibw  OS  Appeal. 

1.  When  defendant  waa  arrested  after  find- 
ing of  ladictm«Qt,  to  avail  herself  of  the  bene- 
Gts  of  aubdivisioD  4  of  section  7T80,  Rev,  St.,  It 
ia  iDmmbent  that  the  facts  aet  forth  la  her  mo- 
tion should  be  supported  by  proof,  at  least  to  the 
extent  of  defendant'a  oath,  or  verification. 

2.  When  all  the  evidence  in  a  criminal  case, 
althoni^  drcomstantial,  "taken  aa  a  whole,  and 
giving  them  their  reasonable  and  Just  weight, 
and  no  more,  to  a  moral  certainty  ezclnde  every 
other  hypoUwala  except  that  of  the  guilt  of  the 
accused,''  the  verdict  of  the  Jory  win  not  t>e 
diatnrbed  on  the  ground  of  conflict  of  testimony. 

(Syllaboa  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W  G.  Piper.  Judge. 

Margaret  B.  Hardy  waa  convicted  at  mur- 
der, and  appeals.  Affirmed. 

Goods  A  Orland,  for  appellant  Attjr.  Oen. 
Parsons,  Clay  McNamee,  Dist.  Atty.,  and 
McNamee  ft  Morgan,  tos  the  State. 


HUSTON,  J.  The  defendant  was  convict- 
ed of  murder  in  the  second  degree  at  the- 
February  term,  1895,  of  the  district  court  of 
Latah  county,  t>y  causing  the  death  of  one 
Henrietta  Hardy,  an  adopted  child  of  the  de- 
fendant of  about  the  age  of  two  years,  by 
poison.  Hie  crime  Is  alleged  to  bave  lieen 
committed  on  the  10th  day  of  February,  1895: 
The  indictment  was  found  on  the  14tb  oA 
Pebmary,  1895.  Drfendant  was  not  in  cus- 
tody tmtil  after  the  finding  of  the  indictment. 
On  the  leth  FelRiiary,  18S5,  defendant's  coun- 
sel, upon  defendant's  arraignment  moved  the 
court  to  order  the  grand  Jury  which  had 
found  the  mdlctment  to  be  bronght  into  court, 
to  be  examined  "as  to  their  qualifications, 
both  as  a  body  and  as  individual  members 
thereof."  On  the  18th  February,  1895,  said 
motion  was  overruled  by  the  coiirt  and  there- 
upon defendant's  counsel  interposed  a  chal- 
lenge to  certain  members  of  said  grand  Jury, 
naming  them,  upon  the  ground  tliat  "each 
and  every  one  of  them  had  fbrmed  an  un- 
qualified  opinion  as  to  the  guilt  of  this  de- 
fendant before  the  examination  by  them  of 
the  case  as  grand  Juroi-s;  and  for  the  rea- 
son that  some  of  the  membera  of  the  grand 
Juiy  had  been  spoken  to  by  outside  parties, 
not  under  oath,  and  other  than  the  district 
attorney  of  this  district  In  reference  to  the 
case,  and  prior  to  the  time  when  the  case 
was  taken  up  by  the  grand  Jury  tot  Investi- 
gation; and  that  as  to  some  of  the  members 
of  the  grand  Jury  a  state  of  mind  existed 
prior  to  the  examination  of  this  case  which 
would  prevent  them  from  acting  Impartially 
and  without  prejudice  to  the  rights  of  tbis 
defendant;  and  to  substantiate  the  foi'ego- 
lug  ground  of  challenge,  defendant  by  her 
attorneys,  aska  that  the  said  grand  Jury  be 
summoned,  and  ordered  to  appear  In  court, 
to  be  examined  as  to  the  causes  of  challenge, ** 
—all  of  which  was  denied  and  overruled  by 
the  court.  To  this  action  of  the  court  ex- 
ception was  taken  by  defendant.  Appellant 
bases  lier  exception  to  tbe  ruling  of  the 
court  upon  the  provisions  of  section  7730^ 
Rev.  St  Idaho,  which  Is  as  follows:  "The 
Indictment  must  be  set  aside  by  the  court 
In  which  the  defendant  Is  arrnlgued,  upon 
his  motion  In  either  of  the  following  cases: 
*  *  *  Subd.  4.  When  the  defendant  hnd 
not  been  held  to  answer  before  the  finding 
of  tbe  Indictment  on  any  ground  which  would 
have  been  good  ground  for  challenge,  elth^ 
to  the  panel  or  to  any  Individual  grand  Juror." 
Usually  ttds  question  was  brought  before  the 
court  plea  In  abatement  though  imder  our 
statutes  It  may  be  in^sented  by  motion. 
Still,  although  the  particular  manner  of  rais- 
ing the  question  has  been  changed  under  ow 
practice,  we  apprehend  It  was  never  tbe  In- 
tention of  our  lawmakers  to  do  away  with 
tbe  essential  requisites.  Tbe  plea  In  abate- 
ment was  required  to  be  supported  by  proof, 
at  least  to  the  extent  of  tbe  oath  of  the  de- 
fendant, that  tbe  grounds  set  forth  in  his  mo- 
tion were  true.   It  would  not,  nor  wIU  It 
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under  oor  practice,  answer  for  the  defendant 
to  simply  file  his  motion  alleging  generally, 
although  specifically  named  In  his  motion, 
that  certain  membon  of  the  grand  Jury  were 
disqualified  by  reason  of  having  formed  an 
unqualified  opinion  as  to  defendant's  goUt. 
The  grand  jury  may  have  been,  and  not  un- 
frequently  is,  discharged  before  the  defend- 
ant Is  artal^ed.  or  even  arrested;  and  to 
require  the  court  to  resummon  them  merely 
to  allow  the  defendant  to  inquire  whether 
any  of  them  had  formed  an  unqualified  opin- 
ion touching  hia  guilt  could  hardly  have  been 
contempla^  by  the  legicOatnre.  SubdlvlsIcHi 
6  at  section  7609  of  the  Penal  Code  providea 
as  cme  of  the  grounds  of  challenge  to  an  In- 
dividual grand  Juror  as  fcdlows:  "That  he 
has  formed  or  expressed  an  unqualified  opin- 
ion w  belief  that  the  defendant  Is  guilty  or 
not  guilty  of  the  offense  <aiarged;  but  a 
hypothetical  opinion,  founded  on  hearsay  or 
Information  supposed  to  be  true,  unaccom- 
panied with  malice  w  111-wlll,  diall  not  dis- 
qualify a  grand  Juror  or  be  cause  of  cbal- 
Iraige."  We  do  not  thhik  the  grounds  set 
forth  In  defendant's  motion  bring  hw  within 
the  proTlsions  of  tbls  statutew  Our  view 
would  seem  to  be  strengthened  by  the  provi- 
sions of  the  next  ftdlowing  sobdlvlsion  of 
BBld  section  7609,  to  wit,  snbdirlsion  7: 
That  a  state  of  mind  exists  on  his  part  In 
r^erence  to  the  case,  or  to  dtber  party, 
which  satisfies  the  court  that  he  cannot  act 
impartially  and  without  prejudice  t»  the  sub- 
stantial rights  of  the  party  challenging."  If 
each  and  every  one  of  the  grand  jurors  named 
in  defendant's  motion  had  expressed  an  opin- 
ion that  the  defendant  was  not  guilty  of  the 
offense  cliarged,  surely  she  liad  no  gnHmd 
t<x  challenge;  and,  from  aught  that  appears 
In  her  motion,  such  might  have  been  the 
case.  If  it  waa  othwwlse,  or  If  the  state 
of  mind  set  forth  In  enbdlvlBloD  7  existed 
with  any  of  the  grand  Jnrom,  It  waa  at  least 
incumbent  upon  the  defendant  to  make  a 
prima  facie  showing  in  that  behalf  before  im- 
podng  ui>on  the  state  the  necessity  of  re- 
summoning the  entire  grand  jury.  These 
views,  we  think,  are  supported  by  both  rea- 
son and  authority.  See  1  Blsh.  New  Cr. 
Proc.  K  793-^;  Whart  Cr.  PL  U  350-127; 
D.  8.  V.  Hammond.  2  Woods,  201,  Fed.  Caa. 
No.  15.294. 

The  bin  of  exceptions  does  not  tfiow  any 
motion  in  arrest  of  judgment,  nor  any  action 
of  the  court  upon  such  motion.  Numerous  ex- 
ceptions were  taken  to  the  admission  of  tes- 
timony upon  the  trial  of  this  case.  We  have 
examined  the  record  with  much  care,  and 
we  are  unable  to  find  wherein  the  rules  of 
evidence  have  been  transgressed  or  misstated 
to  the  prejudice  of  the  defendant.  WltneBses 
were  permitted  to  testify  to  threats  made 
by  defendant,  not  only  against  the  deceased 
child,  but  against  Its  mother,  and  the  husband 
of  defendant.  When  we  take  Into  consid- 
eration the  relations  of  these  i>arties,  and 
th^  characters  as  shown  by  the  record,  we 


cannot  ctmMder  the  admtaBlam  of  sndi  testi- 
mony Improper.  The  evidence  ahowi  tin  d» 
fendant  to  have  been  a  wcnnan  of  not  mly 
vile  chaiact«,  but  possessed  of  an  utterly 
uncontndlable  temper.  Tbe  mother  <tf  the 
child  waa  a  ccdored  woman,  with  whom  the 
husband  of  defendant  had  for  some  time  had 
UBclt  relatlmu^  and  with  whom,  at  the  time 
of  the  alleged  branictde,  he  was  living  and 
cohabiting.  That  this  condition  of  affairs 
bad  the  effect  oi  exciting  beytmd  control  the 
naturally  evil  propensities  of  defendant  la 
clearly  established  by  the  record.  It  is  true, 
the  evkleoce  In  the  case  Is  wholly  circum- 
stantial, but  a  careful  examination  of  the 
recaeA  satisfies  us  that  the  drcumstancea 
proven,  "taken  aa  a  wholes  and  giving  them 
their  reasonable  and  Juat  wdght,  and  no 
more,  to  a  moral  certainty  exclude  every  oth- 
er hypothesis  except  that  of  the  guilt  of  the 
accused."  The  tbeoty  of  acddent  put  forth 
by  the  defense  Is  entirely  nnsi^ported  by  the 
record.  It  Is  a  mere  suggestion  of  counseL 
"It  might  have  be^"  We  think  the  evi- 
dence In  thia  case  left  the  jui?  but  one  of 
two  conclusions:  either  the  deceased,  an  in- 
tant  under  two  y^urs  of  age,  committed  sui- 
cide, or  the  defendant,  possessed  of  a  wicked 
and  intractable  temper,  accentuated  by  vi- 
cious habits  and  an  uncleanly  life.  In  revenge 
of  real  or  fancied  injuries,  took  Its  life.  The 
jury— correctly,  as  we  think  frcnn  the  record- 
accepted  the  latter  conclusion.  If  there  Is 
any  error  In  the  record.  It  Is  in  the  verdict. 
Under  the  proofs,  a  coavlctlon  of  mdrder  in 
the  first  degree  would  have  been  warranted; 
and  the  fact  that  a  lesser  degree  was  found 
by  the  Jury  (doubtless  on  account  of  the  sex 
of  defendant)  is  urged  as  a  reason  for  setting 
aside  the  verdict  This  question  lias  already 
been  settled  In  this  court  In  the  case  of  State 
V.  Scbleler,  37  Pac.  272.  The  record  contains 
several  affidavits  pertaining  to  set  forth  new- 
ly-discovered evidence.  An  examination  of 
these  affidavits  fails  to  show  any  new  fact. 
They  simply  tend  to  the  Impeachment  cr  con- 
tradiction of  certain  vrltneases  upon  matters 
not  at  all  materiaL  Judgment  of  district 
court  affirmed. 

MOBGAN.  a  J.,  and  SULLIVAN,  coo- 
cm* 


BALFOUR  et  al.  v.  EVES  et  al. 
(Supreme  Court  of  Idaho.    Nov.  20,  1S9S.) 
APFBAi^UonoH  TO  Dismiss— Obdss  aftbb 

To  be  effectual,  an  appeal  from  an  order 
after  JudgmeDt  most  be  taseD  within  00  days 
after  the  order  Is  made,  and  entovd  in  min- 
utes of  the  court,  or  filed  with  tiie  clerk. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  lAtah  county; 
W.  G.  Piper,  Judge. 

Action  Robert  Balfour  and  others  against 
Thomas  Eves  and  others.   There  waa  Judg- 
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ment  for  plaintiffs,  from  wblcb,  and  an  order 
refusing  to  open  the  default  and  vacate  a 
judgment,  defendants  appeaL  Affirmed. 

lieo.  W.  Goode,  for  appellanti.  Vtmey, 
Smith  &  Moore,  for  respondenta. 

SUIjLIVAN,  J.  TbiB  is  an  appeal  from  the 
jodKment,  and  from  an  order  made  after  judg- 
ment refusing  to  open  the  d^ult  entered 
against  the  defendants,  and  refusing  to  vacate 
and  set  aside  the  Judgment 

The  respondents  moved  to  dismiss  the  ap- 
peal from  said  order  on  the  ground  that  said 
appeal  was  not  taken  in  time.  The  order  re- 
fusing to  set  aside  the  default  and  Judgment 
were  made  and  entered  on  the  8th  day  of  No- 
vember,  and  the  appeal  taken  on  the 

27tb  dajr  of  Jane,  1896.  This  being  an  order 
made  after  final  Judgment,  the  an;>eal,  to  be 
effectual,  must  have  been  taken  within  60 
days  after  the  order  was  made,  and  entered 
<Hi  tbe  mbmtes  of  the  court,  or  filed  with  the 
clerk.  See  Bev.  St  I  4607.  As  tint  was  not 
done,  the  appeal  tnan  the  ordffl  was  not  taken 
in  time,  and  mnat  be  dismiSBed. 

This  leaves  for  oonalderation  the  appeal  fnnn 
flie  Jnds^nent  which  ia  here  on  tlie  Judgment 
roll  alone;  and,  as  we  And  no  error  oa  the 
face  of  the  reomrd,  ibe  Judgment  of  the  court 
below  must  be  affirmed;  and  It  Is  so  ordered, 
with  coeta  In  favor  of  reepondenta. 

HOBOAK,  a     and  HUSTON,  ooncnr. 


ARTHUR  et  al.  v.  HOUNOa. 

(Supreme  Ooort  of  Idaho.    Nov.  21,  1895.) 

Haw  Tbxai<— ArpaAi.  rBOM  Ouht— Fn.nra  un> 
Bbbvinq  Notice. 

1.  An  appeal  irom  an  order  granting  a  new 
trial  most  be  taken  within  60  days  after  the  or- 
der ia  made  and  entered  od  the  minotes  of  the 
conrt  or  filed  with  the  clerk. 

2.  The  appeal  is  taken  senriog  the  notice 
of  appeal  on  the  adverse  party  or  Ms  attorney, 
and  filing  the  same  with  the  clerk.  The  order 
1q  wfaifAi  these  acts  are  done  Immaterial,  but 
both  mast  be  done  within  the  00  days. 

<SyUabns'l9  the  Court) 

Appeal  from  district  court,  Nez  Ferces  coun- 
ty; W.  O.  Piper,  Judga 

Action  b7  J'  ^  Arthur  ft  Go.  against  Ebon 
Uonnce.  Prom  an  ordw  granting  a  new 
trial,  defe^idant  appeals.  Motion  to  diaroisa. 
Granted. 

James  W.  Bied,  for  appelant  James  H. 
Forney,  for  reapondenta. 

SUUiTVAN,  J.  This  la  an  appeal  from  an 
order  granting  a  new  trial.  The  respondents 
move  to  dismlBS  the  trial  on  tbe  ground  that 
it  was  not  taken  within  the  time  prescribed 
by  law.  Tbe  order  granting  a  new  trial 
was  made  on  the  2d  day  of  January,  1885, 
and  filed  vrith  the  clwk  on  the  27th  day  of 
March,  1895.  Tbe  notice  of  appeal  bean 
date  of  Ma7  20,  1896^  and  «aa  filed  with 


the  clerk  on  that  day,  but  was  not  served 

on  the  respondent  or  bis  attorneys  until  the 
11th  day  of  Jane,  1895,  some  75  days  after 
the  order  granting  a  new  trial  was  filed  with 
the  clerk.  Appeal  from  such  orders  must 
be  taken  within  60  days  after  the  same  is 
made  and  entered  on  the  minutes  of  the 
court  or  filed  with  the  clerk.  See  section 
4807,  Rev.  St  1887.  The  serving  and  filing 
of  the  notice  of  appeal  must  be  done  within 
the  60  days.  The  order  in  which  said  acts 
are  performed  Is  not  material.  The  notice 
of  appeal  not  having  been  served  within  the 
time  prescribed  by  law,  the  appeal  must  be 
dismissed,  and  it  la  so  ord«^  with  coata 
In  ftivor  of  respondoits. 

MORGAN,  a  J.,  and  HUSTON,  3^  concur. 


OOBUB  D'ALBNB  HABDWABB  00.  t. 
GAMBBON. 

(Bnpreme  Court  <rf  Idaho.    Nov.  28,  1886.) 

SaniVFS— COHPaNSATIOX  ON  EXIOOTION  Salb. 

Where  a  sherlfl  sold  property  nnder  an 
execution,  and  c<^ected  his  percentage  allowed  by 
law  for  collecting  and  paying  over  money,  he  can- 
not, on  the  redemption  of  the  property,  diarge 
sach  percmtaga  again. 
(Syllabas  by  the  Conrt) 

Appeal  from  district  court,  Shoshone  county; 
Alex.  E.  Mayhew,  Judge. 

Action  by  the  Ooeur  D'Alene  Hardware  Com- 
pany against  Donald  B.  Cameron  to  redeem 
certain  property  from  an  execution  sale.  From 
an  adverse  Judgment,  plaintiff  appeals.  Re- 
versed. 

Chas.  W.  CNell.  for  amellant  W.  W. 
Woods,  for  respondent 

HUSTON,  J.  The  TutUe  Manufacturing 
Company,  a  ccvporatlon,  recovered  Judgment 
against  the  Custer  Mining  Company  In  tbe  dte- 
trict  court  for  Shoshone  county.  Execution 
was  issued  upon  said  Judgment  and  certain 
property  of  the  Judgment  defendant  was  sold 
thereunder.  The  appellant,  as  Judgment  cred- 
itor of  the  aforesaid  Custer  Mining  Company, 
sought  to  redeem  the  property  so  acdd.  and  in 
furtherance  of  that  purpose  tendered  to  the 
sheriff  of  said  Shoshone  county,  *in  lawful 
money  of  the  United  States  of  America,  the 
sum  of  fourteen  hundred  and  forty  and  ^'/loo 
dollars,"  claiming  that  to  be  "the  full  amount 
then  due  upon  said  Judgment  together  with 
all  the  Interest  and  penaltieB  provided  by  law 
in  such  cases  to  be  paid."  The  sheriff  refused 
to  accept  said  sum,  claiming  that  under  the 
provisions  of  subdivision  11  of  section  2  of  the 
act  of  March  18,  1891  (1  Sees.  Laws  Idaho,  p. 
176),  he,  as  sheriff,  was  entitled  to  a  commis- 
sion of  1  per  cent  upon  the  money  so  paid  for 
redemption  from  sale.  The  only  question  In- 
volved In  tbls  controversy  la,  can  a  sheriff, 
aftw  having  charged  and  collected  his  com- 
mission tOK  collecting  money  upon  a  judgment 
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tttui«h  miB,  apda  Aame  tbe  sane  conimlB- 
Bton  In  oue  «f  s  tedcnptton  agstiMt  tbe  re- 
denptlaner?  The  deveatb  snbdlvliton  of  lec- 
tlon  1  of  the  act  of  tbe  flnt  kbsIoq  proridefl 
as  foilofm:  "For  ccaamlBdoiiB  tor  recdvliig 
and  paying  over  money  on  execatloD  or  other 
proceas,  when  land  or  personal  property  has 
been  levied  on  and  sold,  on  tbe  flist  one  tboo- 
saad  dcUars  two  per  oesit.,  on  all  snms  above 
tbat  amomit  one  per  cent"  It  Is  conceded 
that  tbe  Bhertff  had  received  his  1  per  cent 
commiB^oQ  upon  the  sale  of  tbe  proporty.  It 
Is  well-settled  law  that  whei<e,  as  In  this  stat^ 
tbe  oonvensation  of  an  ofltcer  Is  fixed  by  law, 
no  other  cotnpenaatten  is  abacgeaUe  tx  allow- 
able. There  Is  nothing  In  Hie  law  of  the  ttrst 
session  providing  for  commissions  to  the  sher- 
iff iB  case  of  cedemptiOB.  He  baa  aa  mudi 
right  to  charge  60  per  cent  commission  as  1 
per  cent  In  such  a  case,  as  tbe  limitation  of 
bis  charge  Is  only  controlled  by  tbe  capacity 
ofhls«all.  The  JodgmantaC  the  district  oonrt 
Is  reversed. 

MOBGAM,  a  1.,  and  SDLLITAM,  con- 


BTATB  T.  HINCKLST.  <Ns.  44.) 
(Snpreme  Obart  of  Idaho.   Nor.  22,  18B6.) 
Criminal  Phobbcutioii— Objeotiohb  to  Intorma- 

The  objection  tiiat  the  infomuiticm  in  a 
criminal  case  does  not  state  facts  suftidait  to 
constitute  a  public  offense  must  he  first  made  in 
tlie  trial  court,  e!tb«r  by  demnrrer  to  the  infor- 
mation, or  at  the  tiial  nnder  a  plee  of  not  goihT, 
or  after  tlie  trial  bf  motion  in  arrest  of  judg- 
ment 

(Syllalms  by  the  Conrt) 

Appeal  from  district  court,  Latah  covuly; 

W.  G.  Piper,  Judge. 

G*eorge  N.  Hinckley,  having  been  convicted 
(rf  forgery,  appeals.  Affirmed. 

G.  G.  Pickett  and  R.  T.  Morgan,  for  appel- 
lant Atty.  Gen.  Parsons,  for  tbe  State. 

HUSTON,  J.  Defendant  was  charged,  b^ 
Infcnnatlon  filed  Id  the  district  court  for  La- 
tah county,  with  tbe  crime  of  foi^ery.  To 
the  information  he  Interpoeed  a  demnrrer, 
setting  up  several  grounds,  among  others, 
'^at  the  said  informatioa  does  not  state 
facts  sufficient  to  constltnte  an  offense 
against  this  defendant  or  at  all."  Snbse- 
quently  the  defendant  withdrew  his  satd  de- 
murrer, and  entered  bis  plea  of  guIHy  to  the 
Information.  Thereafter,  on  September  6, 
1805,  Judgment  and  senteaoe  were  pro- 
nounced against  the  defendant  from  which 
judgment  and  sentence  this  ai^ieal  Is  taken. 
'  It  is  contended  by  counsel  tor  tbe  appellairt 
tbat,  notwithstanding  tbe  wltbdrawal  of  his 
demurrer,  and  tbe  entry  of  his  |Mea  of  guilty, 
the  defendant  waived  none  of  his  rights,  and 
that  he  Is  still  entitled  to  raise  In  this  comt, 
upon  apfieal,  for  the  first  time,  the  qnestloa 
that  tbe  information  filed  against  blm  did 
not  state  facta  sofficient  to  constitate  an  of- 


fensa.  Cknuwd  dte  with  a  degree  of  confl- 
dence  the  case  at  People  v.  Dn  BeU»  1  Idabo^ 
44,  In  suMHXt  of  this  boatentloiL  In  tbat 
case  Dn  Bell  had  been  convicted  before  a 
probate  jndge,  and  sentenced  to  pay  a  flue 
for  carrying  on  the  business  of  a  trader  or 
merchant,  without  having  first  procured  a 
license  therefor,  as  required  by  statute. 
From  tbe  Judgment  of  conviction  the  pro- 
bate court,  Du  Bell  appealed  to  the  district 
court  where,  ni>on  trial,  the  judgment  of  ttie 
probate  conrt  was  affirmed.  An  appeal  was 
taken  to  the  supreme  court  of  the  territory. 
The  supreme  court  held  that  under  the  stat- 
utes of  Idaho  territory,  the  probate  courts 
had  no  criminal  jurisdiction  whatever;  tbat 
the  district  conrt  could  only  acquire  jurisdic- 
tion of  that  class  of  cases  by  Indictment; 
that  an  appeal  from  the  probate  court,  wUch 
bad  no  Jurisdiction,  could  not  give  the  dis- 
trict court  jurisdiction  of  the  subject-matter. 
Hardly  a  parallel  case  with  the  one  under 
consideration.  There  Is  no  question  of  juris- 
diction here.  The  only  question  raised  by 
this  record  Is,  did  tbe  Information  state  facta 
stifflcient  to  constltnte  a  pnbQc  offense?  If  ft 
did  not  can  that  question  be  raised  In  this 
court  upon  appeal,  on  the  facts  tdnrwn  by 
the  record?  Section  7742  of  the  Penal  Code 
specifies  the  grounds  upon  which  a  defend- 
ant may  demur  to  an  Indictment  Subdi- 
vision 4  of  that  section  reads:  "That  the 
facts  stated  do  not  constitute  a  public  of- 
fense.** This  Is  not  exactly  tbe  tacgnage 
used  In  defendant's  demurrer,  bnt  It  was  no 
doubt  Intended  to  cover  the  provision  of  the 
statute,  and  we  shall  so  treat  It  Section 
7750  provides:  "When  the  dUeettans  de- 
clared grounds  of  demurrer  by  this  chapter 
appear  npon  the  face  of  the  Indictment  they 
can  only  be  taken  by  demurrer,  except  that 
the  objectlans  to  the  jurisdiction  of  the  oourt 
over  tbe  subject  of  tbe  indictment,  o>r  that 
the  facts  stated  do  not  oonstttnte  a  pnbUe 
offense,  may  be  taken  at  the  trial  under  a 
plea  of  not  guilt?,  or  after  the  trial  in  arrest 
of  judgment"  It  wiH  be  aeon  the  statnfeo 
provides  the  only  manner  In  which  tbe  ob- 
jections raised  by  this  appeal  can  be  taken, 
to  wit,  by  demnrrer  to  the  indictment  or  at 
tbe  trial  under  a  plea  of  not  guilty,  or  after 
the  trial  In  arrest  of  judgment  The  defend- 
ant declined  to  avail  himself  of  any  of  these 
statutory  provisions  for  the  protection  of  hia 
rights.  He  withdrew  Us  demurrer,  he  en- 
tered a  plea  of  guilt?,  he  declined  to  mow 
la  arrest  of  judgment  aad  now  comes  to  this 
court  to  assert  for  tbe  first  time  the  objec- 
tions which  the  law  distinctly  and  unequiv- 
ocally says  he  mu^  avail  himself  of  In  the 
trial  court  To  cauatenance  snch  a  conten- 
tion would  be  trVfling  Willi  the  criminal  law. 
There  was  no  Jurtedlotlonal  qnestioa  Involv- 
ed m  this  case,  it  was  simply  a  question  <rf 
pleadings,  and  tbe  statute  proTtdes  the  only 
manner  In  which  snch  qnestloas  can  bs 
raised;  and  the  defendant  not  baring  seen 
at  to  avail  himself  of  the  prorlsloaa  of  Uw 
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statute,  cannot  ntee  tiie  qoastlon  hen  for 
the  firat  time.  Non  constat,  had  the  qaeB- 
tlon  been  raised  and  Insisted  npoa  at  the 
proper  time  and  place^  no  ai^eal  woiUd  liave 
been  necessary. 

The  contention  In  this  case  bears  the  Im- 
press of  an  Idea,  the  obtalnlnf?  of  which 
amonjf  the  legal  profession  we  have  before 
been  called  npon  to  deprecate,  and  that  la 
th^  the  criminal  law  Is  enacted  solely  for 
the  protection  of  criminals.  In  Tenitoty 
Garland,  6  Mont  14,  »  Pac.  578.  the  court,  In 
passing  upon  this  questloii,  <hi  a  statute  Iden- 
tical with  that  of  Idabo,  say:  "In  this  case 
there  was  a  motion  In  arrest  of  Judgment.  It 
does  not,  however,  appear  that  this  motion 
was  ever  acted  upon  by  the  court  The  ap- 
pellant did  not  ttaerefoie  Insist  npon  his  mo- 
tion, and  will  be  deemed  to  have  waired  It 
The  statute  having  provided  the  method  of 
procedure  to  taie  advantage  of  such  a  defect, 
that  method  must  be  pursued.  Tb^t  obJe<^ 
tlon  that  the  facts  stated  In  the  indictment 
do  not  constitute  a  public  offense  cannot  be 
presented  tn  this  court  for  the  ftrst  time." 
And  ttie  same  court,  tn  a  recwt  case  (State 
V.  MaUsh,  SB  Pac.  78^,  reiterate  and  affirm 
this  doctrtne.  adding  the  following  language: 
"Tbe  ruling  In  the  Cailand  Case  In  uphtdd- 
fng  tiw  statnte  dted  does  not  hoM  that  a 
Judgment  vrtll  be  sustained  upon  an  Informa- 
tion which  does  not  state  an  ofliense,  nor  that 
■acta  Judgment  will  be  sustained  upon  an  In- 
formation where  It  appears  tbat  tiie  eoart 
has  no  Jurisdiction  of  tbe  offense.  Hie  de- 
cision simply  recognises  that  the  statute  pro- 
vides, as  It  has  a  right  to  do.  In  what  court 
these  objections  should  be  made,  and  that 
they  mtist  be  first  made  In  the  district  oourt 
rather  than  In  the  snprnae  court  Appeals 
are  a  matter  of  statutory  relation."  We 
are  In  accord  with  the  Montana  court  fn  its 
constmctlon  and  application  of  this  statute. 
Other  qTKStions  are  raised  by  the  record,  but, 
as  the  decision  <A  this  disposes  of  the  appeal* 
we  do  not  feel  called  npcm  to  go  further  la 
tbe  ewislderatlfni  of  tbe  case.  Tbe  Jud^mant 
of  the  dhrtriet  coort  Is  afllnned. 

MOBGAN.  a  7^  and  BULUT AK,  J„  coo- 
cnr* 


9FATB  T.  BINCKLBT.  <N6.  45.> 
(Supreme  Obut  of  Idaho.  Nov.  22,  189B.) 

Axneal  from  district  court,  Latah  county;  W. 
Q.  Piper,  Jodga. 

Oeoige  N.  Hln<A^  was  convicted  of  for- 
gery,  and  ameals.  Affinned. 

O.  O.  PMMtt  and  R.  T.  Uorgan,  Csr  amd- 
lant  At^.  Qea.  Faraons,  te  the  State, 

HUSTON,  J.  T5pon  the  amement  of  connseL 
this  and  tile  preceding  case  (No.  44)  were  heard 
tofwtber,  and  the  same  Jndgmsnt  Is  reixlned  In 
tUs  ease  as  hi  No.  44.  4^  Pac.  Ua 

MOBOAN,  a  J.,  and  SUXiLIVAN,  J.,  conr 
ear. 


nATB  T.  WILLIAlia 

(Supreine  Ooort  of  Idaho.  Nov.  2B,  18DBw> 
OaunxAi.  TaiAU— OaDsa  or  Aroitmisv— Povna 

or  DiSTBlOT  AtTOBXBT. 

In  the  trial  of  criminal  cauBes  tbe  dis- 
trict attorney  Is  entitled  to  have  the  direction 
and  oontrol  of  all  those  matters  which  properly 
pertain  to  the  position  of  tlie  leading  attorney 
la  tbe  caoae,  among  which  are  arrangiDg  and 

Sotting  In  the  testimony,  and  arranging  the  or- 
er  of  the  argument  aubject,  of  course,  at  aD- 
times,  to  the  atatutory  provisions,  and  the  re*- 
Bonable  rules  and  regulations  of  the  court  anA 
tbe  directions  and  coatrol  of  the  judge  thercoiL 
(Syllabus  by  the  Court) 

Error  to  district  conrt»  Nea  Percsa  oountj^ 

W.  O.  Piper,  Judge. 

L.  F.  Williams  having  been  acquitted  tm 
a  criminal  prosecution,  the  state  of  Idaha* 
brings  error.  Beversed. 

The  d^eadant  in  this  canse  was  indicted 
and  tried  before  tbe  Honomble  W.  O.  Piper,. 
Judge,  and  Jury,  and  acquitted.  At  the  close- 
of  tbe  evidence  It  appears  that  counsel  for 
the  defendant  requested  of  the  district  at- 
torney. Clay  McNamee.  E)eq.,  that  be  state- 
the  order  In  which  he,  the  district  attorney^ 
proposed  to  conduct  tbe  argument  for  tbv 
prosecution.  In  r^ly  the  district  attMiic(y 
stated  that  he  proposed  to  open  the  arga<- 
ment  to  the  Jury,  and  the  Honorable  Wil- 
liam H.  Claget  an  attorney  of  record  hr 
said  cause,  and  assisting  the  district  attor^ 
ney  In  the  prosecution,  should  close  It. 
Thereupon  tbe  defendant  moved  tbe  court, 
by  an  order  entered  therein,  to  compel  tbe- 
district  attorney  to  dose  tbe  argument  of 
said  cause  In  praaon,  which  motion  the  said 
Judge  of  the  district  court  allowed,  over  tbe 
objection  of  counsel  for  the  prosecution,  anA- 
entered  said  ordw,  to  which  ruling  tbe  safA^ 
counsel  for  the  prosecution  tben  and  there- 
excited.  Upon  tbe  question  of  the  legality 
of  this  order  the  cause  Is  brought  to  thi» 
court  on  writ  of  error,  and  tbe  entry  of 
above  order  assigned  for  error. 

W.  H.  Claget  and  Atty.  Gen.  Parsons,  for 
plaintiff  in  error.   Jas.  W.  Held,  for 
feniUint  In  error. 

MORGAN.  G.  J.  (after  stating  the  facts>. 
Subdivision  6  of  section  7850,  Bev.  St  Idabo, 
is  as  foUows:  "Wben  the  eridenoe  Is  cmk- 
eluded,  unless  the  case  la  submitted  to  tbe 
Jury  on  either  side  or  on  both  sides  without 
argument,  the  district  attomeyor  otb^  ccnn- 
sel  for  the  people,  must  open,  and  tbe  dis- 
trict attorney  may  conclude  the  argumeot" 
There  Is  no  Indication,  eltber  in  this  subdi- 
vision or  In  any  other  part  of  this  section, 
that  It  was  tbe  Intention  of  the  legislature 
to  compel  the  district  attorney  to  close  tbe 
argument  of  tbe  case  in  person,  and  tbex*- 
fore  tben  can  be  no  reason  whatever  t» 
construe  the  word  "may"  In  the  last  claus» 
to  mean  "must."  In  People  v.  Biles,  2 
Idaho,  103,  «  Pae.  120;  this  court  held  that 
anthorilT  Is  given  In  tbe  statnte  for  tbe  eii»^ 
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ployment  of  private  counsel,  who  may  prop- 
O'ly  asBiat  the  district  attomey  In  the  pros- 
ecution of  criminal  causes.  It  also  holds 
that  the  district  attorney  ahall  have  the  gen- 
eral management  and  c<mtrol  of  all  snch 
eases;  that  Is,  be  Is  entitled  to  hare  the 
direction  and  control  of  all  those  matters 
which  properly  pertain  to  the  position  of  the 
leading  attorney  In  a  canse,  among  which  are 
arranging  and  putting  in  the  testimony,  and 
arranging  the  order  of  the  argument,  sub- 
ject, of  coufte,  at  all  ttmes,  to  the  statutory 
provisions,  and  the  reasonable  roles  and  reg- 
ulations of  the  court,  and  the  directions  and 
control  of  the  Judge  thereof.  But  there  is 
no  statute  requiring  the  district  attorney  to 
close  the  argument  of  a  criminal  cause  In 
person,  when  he  may  as  well  or  better  do  so 
lay  the  assistant  counsel.  The  claim  tiiat 
assistant  counsel,  not  having  taken  the  same 
oath  as  the  district  attorney,  may  go  out  of 
hiB  way,  or  out  of  the  record,  to  attack  the 
defendant  or  bis  witnesses,  has  no  force 
whatever.  The  court  has  abundant  power 
to  compel  all  attorn^  to  keep  within  the 
record,  and  within  a  proper  line  of  argu- 
ment Allowing  the  argument  to  be  closed 
by  private  counsel  assisting  the  prosecution 
was  approved  also  by  this  court  in  the  case 
of  State  T.  Hurst,  39  Fac.  DSO,  wh»eln  the 
court  states  that  "this  has  always  bem  the 
practice  in  this  Jurisdiction  [that  la,  within 
the  Jurisdiction  of  the  supreme  court  of  the 
state],  and  there  la  nothing  in  the  statute 
prohibitory  of  it"  We  are  of  the  opinion, 
therefore,  that  the  order  in  which  counsel 
for  the  prosecution  shall  address  the  Jury 
should  be  left  to  the  discretion  of  the  dis- 
trict attorney,  and  tnat  it  was  mor  in  the 
court  below  to  compel  the  district  attorney 
to  close  the  argument  in  person.  Ttala  de- 
cision Is  not  Intmded  to^  and  dora  not.  In- 
terfere in  any  manner  with  the  power  of 
the  court  in  the  exercise  <tf  a  sound  discre- 
tion, under  section  78B6,  Bev.  Bt  Idaho,  to 
change  the  order  of  the  trial  laid  down  In 
section  78S6. 

HDSTON  and  SULLiyAN,  33.,  concur. 


JOLLY  rt  al.  T.  WOODWORTH,  Aodltor. 
(Supreme  Court  of  Idaho.  Nov.  25,  1895.) 

MUfDAMDS— ASBBSSOR  AND  TaX  GOU.EOTOR— PDB- 

uoATioH  or  Delinquent  Tax  List — Cos- 
TRAOT— AOOrr  AMD  Allowanob. 

1.  The  assesBor  and  tax  collector  has  no  an- 
thorit7  to  audit  and  allow  the  claim  or  obarge 
for  pablishing  the  delinquent  tax  list 

2.  nie  board  of  county  commlBBionus  Is  an- 
tborized  to  audit  and  allow  all  claims  for  sndi 
publication. 

3.  The  charge  or  claim  for  compensation  foe 
paUlsbiDff  Budi  list  under  a  contract  with  the 
assessor  and  tax  collector  does  not  brinf  such 
diarge  within  the  meaning  of  the  phrase 
"amounts  fixed  by  law,"  as  used  In  section  ^X)5, 
Bev.  St 

4.  Parties  aggrieved  by  the  actioa  of  the 
board  of  oonnty  oommisaloners  have  two  rem- 


edies,—one  aiQWfti,  under  section  1776.  Rev. 
St;  and  one  by  action  against  the  ooonty.  un- 
der section  1780  Id. 

5.  If  respondent  raises  an  issue  in  this  court, 
by  brief,  not  raised  in  the  court  below,  and  fails 
in  such  issue,  the  coats  of  inreseDting  the  same 
are  not  diargeable  to  the  opposing  party. 
(Syllabus  by  the  Coort) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  Jolly  Bros,  for  writ  of  mandate 
to  compel  Jay  Woodworth,  auditor  of  Latah 
county,  to  Issue  a  county  warrant  In  pay- 
ment of  claim  for  publishing  delinquent  tax 
list.  Writ  refused,  and  judgment  of  dis- 
missal entered.  Plaintiffs  appeal.  Affirmed. 

Denning  &  Denham  and  Geo.  W.  Goode, 
for  appellants.  Clay  McNamee,  Diet  Atty., 
and  McNamee  &  Morgan,  for  respondent 

SULLIVAN,  J.  Jolly  Bros.,  putdlahers  of 
the  Moscow  Mirror,  a  weekly  newspaper 
published  at  Moscow,  Latah  county,  made 
application  to  the  district  court  of  said  coun- 
ty for  a  writ  of  mandate  to  compel  Jay 
Woodworth,  the  auditor  of  said  county,  to 
Issue  to  them  a  county  warrant  for  the  aum 
of  91,661,  on  the  general  fund  of  sMd  coun- 
ty, that  being  the  amount  claimed  to  be  due 
for  the  publication  of  the  delinquent  tax  list 
of  said  county  for  the  year  1884,  under  and 
by  virtue  of  a  contract  alleged  to  have  bea 
entered  Into  1^  them  with  David  Falrbum, 
the  assessor  and  tax  collector  of  said  county. 
An  alternative  writ  was  issued,  and,  on  re- 
turn day  thereof,  the  said  Woodworth  ap- 
peared, and,  by  way  of  answer,  demurred  to 
the  petition,  and  also  moved  to  quash  tlie 
same,  on  the  grounds,  among  others,  that 
the  affidavit  on  which  said  altematlTe  writ 
was  issued  failed  to  state  fiact  sufficient  to 
constitute  a  cause  of  action,  and  also  that 
the  court  had  no  Jurisdiction  to  Issue  the 
writ  for  the  reason  that  the  plaintiffs  bad 
a  plain,  speedy,  and  adequate  remedy  at  law. 
After  a  heartag  on  said  demurrer  and  mo- 
tion, the  court  sustained  them,  niarenpon 
the  pliOntlffs  declined  to  amend  said  i^ipll- 
catlon.  and  the  court  entered  a  Judgment  of 
dlsmluaL  This  iq^peal  Is  from  the  Judg- 
ment 

The  brief  of  appellants  tails  to  comply 
with  paragraph  1  of  rule  6  of  tiie  rules  of 
this  court  In  that  It  tails  to  contain  "a  dis- 
tinct enumeration  of  the  several  errors  re- 
lied on."  It  utterly  fallB  to  ipedflcally  as- 
sign any  error  whatever.  But  a*  respond- 
ent made  no  point  on  that  gronnd,  we  wlU 
proceed  to  eoneddw  the  alleged  errors,  as  we 
^thw  them  from  the  oral  argnmente  of 
counsd  and  brieft  on  file,  which  alleged 
rors  are  as  follows:  (1)  The  court  emA  In 
sustaining  the  demurrer.  (2)  The  court 
emA  in  sustaining  the  motion  to  quash.  (3> 
The  court  erred  In  entering  judgment  <tf  dls- 
mtesaL 

The  facte  are  snlMtantlally  as  follows: 
The  assessor  and  tax  collector  of  Latab 
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coxinty  entered  Into  a  contract  wltb  the  ap- 
pellanta,  whereby  ttaey  agreed  to  publish  the 
dellnqo^t  tax  list  of  said  county  in  manner 
and  form  as  required  by  law,  for  the  sum  of 
one  dollar  for  each  and  every  name  of  de- 
linquOTt  taxpayers  so  published.  That  they 
published  under  said  contract  1,661  names  of 
delinquent  taxpayers.  Tbat,  after  the  pub- 
lication of  said  tax  list,  the  said  David  Fair- 
bum,  as  assessor  and  tax  collector,  audited 
and  allowed  the  claim  of  appellants  therefor 
]q  the  sum  of  (1,661,  and  oTldenced  the  same 
by  a  certificate  of  audit  and  allowance. 
That  thereafter  the  appellants  presented  said 
certificate  of  allowance  to  the  respondent. 
Jay  Woodworth,  the  auditor  of  said  county, 
and  demanded  that  he  Issue  to  them  therefor 
a  county  warrant  on  the  general  fund  of 
Latah  connty.  The  said  auditor  then  and 
there  refused  to  draw  the  same.  The  audi- 
tor's refusal  was  based  ni>on  the  ground  that 
said  claim  had  not  been  audited  and  allowed 
by  the  board  of  connty  commissioners  of 
said  county. 

The  appellants  contend  that  the  law  au- 
thorizes the  assessor  and  tax  collector  to 
Budlt  and  allow  said  claim,  and  that,  upon 
such  allowance  and  demand  on  the  auditor, 
he  must  draw  a  warrant  for  the  payment  of 
the  same;  while  the  respondent  contends 
that  the  board  of  county  commissioners  Is 
the  proper  and  only  body  or  person  author- 
ized by  law  to  audit  and  allow  said  claim, 
and,  until  so  audited  and  allowed,  he  cannot 
legally  draw  a  warrant  In  payment  thereof. 

The  appellants  base  their  contention  on  the 
provisions  of  sections  1530,  1531,  and  2005, 
Rev.  St.,  and  on  section  1532,  Id.,  as  amend- 
ed by  Laws  1880-81  (1st  Sess.)  p.  287.  Said 
sections  are  as  follows: 

"Sec.  1530.  On  or  before  the  fourth  Mon- 
day in  Demmber  the  tax  collector  must  pub- 
lish the  delinquent  list,  which  must  contain 
the  names  of  the  persons,  and  the  descrip- 
tion of  the  property  delinquent,  and  the 
amount  of  taxes  and  costs  due  opposite  each 
name,  and  description,  with  the  taxes  due 
<m  personal  property,  added  to  taxes  on  real 
estate,  where  tiie  real  estate  Is  liable  there- 
for, or  the  terenl  taxes  are  due  Crom  the 
same  person. 

"Sec.  1531.  The  tax  collector  must  append 
and  publish  with  the  delinquent  list  a  notice 
that  miless  the  taxes  delinquent,  together 
with  the  costs  and  percentage,  are  paid,  the 
real  property  upon  which  such  taxes  ar?  a 
Uen  will  be  sold  at  public  auction. 

"Sec.  1632.  Hie  publlcatloQ  must  be  made 
m  a  newspaper  or  eutfplement  thereto,  once 
a  week  for  three  consecutlre  weeks,  put>- 
lished  In  the  county.  If  it  can  be  done  for  not 
more  (than)  $1.00  for  each  delinquent  owner 
of  property;  if  It  cannot  be  so  published, 
then  by  posting  In  not  less  than  three  pub- 
lic places  In  the  county,  one  of  which  shall 
be  at  the  courthouse  door." 

"Sec.  2005.  The  auditor  must  draw  war- 
ranxa  ou  the  county  treasurer  In  favor  of  all 
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persons  entitled  thereto  In  payment  of  all 
claims  and  demands  chargeable  against  the 
county  which  have  been  legally  examined,  al- 
lowed and  ordered  paid  by  the  board  of  com- 
missioners; also,  for  all  debts  and  demands 
against  the  county  when  the  amounts  are 
fixed  by  law,  and  which  are  not  directed  to 
be  audited  by  some  other  person  or  tribo- 
naL" 

Appellants  cont^d  that  said  sections,  tak- 
en together,  require  the  assessor  and  tax  col- 
lector to  publish  the  delinquent  tax  list,  pro- 
vided It  can  be  done  for  not  to  exceed  one 
dollar  for  each  delinquent  owner  of  property; 
and  that  said  sections  are  mandatory;  and. 
further,  that,  as  the  assessor  and  tax  col- 
lector must  publish  said  list,  it  follows  that 
he  must  make  the  contract  therefor,  and 
audit  and  allow  the  claim  or  charge  of  the 
publishers  for  publishing  the  sam&  In  the 
determination  of  this  case,  it  Is  not  neces- 
sary for  us  to  decide  whether  the  assessor 
and  tax  collector  was  authorized  to  make  the 
contract  for  the  publication  of  the  delin- 
quent tax  list  as  the  law  existed  at  that 
time,  and  do  not  decide  that  question.  We 
cannot  agree  with  appellants  In  their  con- 
tention that,  because  the  assessor  and  tax 
collector  made  the  contract  for  the  publica- 
tion of  said  list,  that  fact  authorized  him 
to  audit  and  allow  the  publishers'  claim 
therefor.  The  authority  to  audit  and  allow 
the  publishei's'  claim  does  not  necessarily 
follow  the  authority  to  make  the  contract, 
and  the  law  nowhere  provides  that  the  as- 
sessor and  tax  collector  may  or  must  audit 
and  allow  claims  for  publishing  the  delin- 
quent tax  list  The  county  is  chargeable 
with  the  expense  of  publishing  the  delin- 
quent tax  list,  and  it  must  be  paid  out  of  the 
general  fund,  and  audited  and  allowed  as 
provided  section  2160,  Rev.  St,  which  Is 
as  follows:  "Accounts  for  county  charges  of 
every  description  must  be  presmted  to  the 
board  of  county  commissioners,  to  be  audit- 
ed as  provided  by  law."  The  charge  for  pub- 
lishing the  delinquent  tax  list  Is  a  county 
charge,  as  defined  by  paragraphs  8,  10,  i 
2161,  Rev.  St.,  and  claims  therefor  must  be 
presented  to  the  board  of  county  commls- 
doners  for  audit  and  allowance.  The  fact 
that  each  delinquent  owner  Is  charged  a 
certain  sum  for  the  purpose  of  reimbursing 
the  county  for  the  money  so  paid  does  not 
make  the  county  any  the  less  liable  for  the 
payment  of  the  cost  of  publishing  said  Ust 
in  the  first  Instance. 

It  is  further  contended  by  appellants  that 
said  claim  comes  within  that  provision  of 
section  2005,  supra,  which  provides  that  the 
auditor  must  draw  his  warrant  "for  all 
debts  and  demands  against  the  county  where 
the  amount  Is  fixed  by  law";  that,  under  the 
contract  aforesaid,  the  sum  of  (1,661  was 
"fixed  by  law,"  within  the  meaning  of  that 
phrase  as  used  In  said  section.  Had  the  law- 
making power  declared  that  the  sum  of  $V 
601  must  be  paid  for  the  publication  oi  tbm 
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delinquent  tax  Ust  of  eacb  connty,  the  posi- 
tion of  appellants  would  be  tenable;  but,  as 
the  law  exists,  tbere  ts  nothing  In  that  point 
After  the  publication  of  said  Hat,  It  became 
Incumbent  upon  the  board  of  county  commis- 
sioners, upon  the  presentation  of  the  claJm 
for  publlslitug  the  some,  to  ascertain  wheth- 
er said  publication  had  been  made  In  all  re- 
spects as  required  by  law,  and  the  number 
of  names  published,  etc.,  In  order  to  ascer- 
tain the  amount  due.  This  the  law  makes 
the  duty  of  the  board,  and  not  the  aseeasor 
and  tax  collector. 

As  the  assessor  and  tax  collector  had  no 
authority  to  audit  and  allow  said  dalm,  it 
follows  that  a  writ  of  mandate  should  not  Is- 
sue as  prayed  for.  If,  upon  the  presenta- 
tion of  said  claim  to  the  board  of  county 
oommlssloners,  the  appellants  were  dlsaatie- 
fled  with  Uieir  action  therein,  section  1776, 
Rev.  St.,  provides  for  an  appeal  to  the  dis- 
trict court,  and  section  1780,  Id.,  provides  for 
a  suit  against  the  county.  These  two  rem- 
edies are  provided  for  the  b«ieflt  of  parties 
aggrieved.  It  follows  that  the  appellants 
have  a  plain,  speedy,  and  adequate  remedy 
at  law,  and  the  writ  should  be  refused  for 
that  reason. 

Motion  Is  made  by  appellants  to  strike  out 
all  that  part  of  respondent's  supplemental 
brief  commencing  on  page  4,  and,  extending 
to  the  latter  part  of  page  10  thereof,  for  the 
reason  that  It  raises  an  Issue  not  raised  In 
the  court  below.  The  motion  Is  granted,  and 
re^ondent  will  not  be  allowed  bis  costs  for 
publishing  the  aboTe-menfJoned  pages  of 
said  brief. 

The  judgment  of  the  court  below  Is  af- 
firmed, with  costs  In  t&Yot  ot  respondent,  ez- 
eept  as  above  stated. 

MORGAN,  a  J.,  and  HUSTON,  3.,  concur. 


WILIjAHBTTB  REAIv-ESTATB  CO.  T. 
HBNDRIX.) 

(Supreme  Court  of  Oregon.  Dee.  Z,  1895.) 

bSDAMCB  or   KZIOUTIOV—SCHKONB  BT  FimUOi^ 

TiOK— Void  Judomekt— Adversb  Possessioh. 

1.  The  clerk  of  the  circuit  court  has  no 
authority  to  Isaue  execution  on  a  Judgment  In 
the  countj^  court. 

2.  A  judgment  against  a  uonresidBnt  on 
service  of  eiimmons  by  publication  is  void, 
where  the  record  fails  to  recite  that  the  court, 

Erior  to  the  piiblicfition,  obtRined  jurisdiction  of 
is  property  by  attachment  process. 

5.  A  judgment  void  for  want  of  jurisdic- 
tion, cannot  be  cured  by  the  court's  approval  of 
a  sale  ou  execution. 

4.  A  claim  of  title  under  a  Bberifrs  deed  and 
the  payraeat  of  Uixea  on  the  laud  will  not,  in  the 
absence  of  occupancy,  constitute  adverse  posses- 
dott. 

6.  Adverse  nosHesHion  of  platted  land  con- 
vay*"!  to  plaiotiif  in  one  instrument  cannot  be 
predKatea  upon  the  occurjnncy  of  one  lot  there- 
of  by  a  grantee  of  piaintiCf. 

Appeal   from   circuit  court.  Washin^ptou 
county;  Thomas  A.  McBrlds*  Judge, 
s  BeheariDg  pending. 


ActlMi  to  quiet  tttie  by  Willamette  Beal- 
Estate  Company  against  H.  H.  Hendrix.  De- 
fendant had  judgment,  and  plalntlfT  appeals. 
Affirmed. 

This  Is  a  salt  to  quiet  the  title  to  lots  3.  4^ 

G,  B,7,6.  9,  and  10  In  block  26;  lots  0,  7,  8. 
9,  and  10  In  block  2S,  bloeks  35,  36,  and  the 
fonr  blocks  known  as  the  "Gonrtliouae 
Square,"  In  the  town  of  Cornelius,  Or.  Tbe 
fticts  are:  Tbat  <m  June  7,  ISeO,  the  defend- 
ant was  the  owner  In  fee  slmplie  of  the  tol- 
lowing  described  premises,  to  wit:  "Begin- 
ning at  a  point  1S.12  chains  east  of  the  north- 
west comer  of  B.  Q.  Tucker's  laud  claim.  In 
Washington  conaty,  Oregon;  running  thence 
sooth  45.75  chains,  to  the  base  Ilue;  thence 
east  30  chains;  thence  north  45.75  chains; 
thence  west  30.60  chains,  to  the  place  of  be- 
ginning',—containing  140  acres."  That  on  the 
3d  day  of  July,  1800^  the  county  conrt  of 
Washington  county,  Or.,  rendered  judgment 
In  favor  of  one  W.  T.  Newby  against  the 
said  defendant  upon  his  confesslaa.  In  words 
and  figures  as  follows,  to  wit: 

"In  the  County  Court  of  the  State  of  Ore- 
gon for  Washington  County.  W.  T.  N.  New- 
by v,  H.  H.  Uendrix.  CiMifesrion  of  Judg- 
ment L  H.  H.  Hendrix,  the  defendant  above 
named,  hereby  confess  myself  indebted  to 
W.  T.  Newby,  of  Yamhill  ceonty,  Oregon,  la 
the  sum  of  three  hundred  and  ten  dollars* 
due  npon  a  written  contract  for  the  payment 
of  money  <xily.  And  I  hereby  further  state 
that  the  said  sum  of  three  hundred  and  ten 
dollars  Is  justly  due  said  plalntlft  And  I 
authorize  judgment  to  be  entered  against  me 
for  said  sum  of  three  hundred  and  ten  dol- 
lars. [Signed]  H.  H.  Hendrix.  Dated  the 
7th  day  of  June.  A.  D.  1800.  Witnesses:  W. 
D.  Hare.  Wm.  Brown. 

"State  of  Oregon.  County  <rf  Wasblngttm— 
ss.:  H.  H.  Hendrix,  b^ng  duly  affirmed,  de- 
poses and  says  that  the  foregoing  confession 
of  judgment  la  true  and  c(»Tect,  and  made 
by  him.    [SlgnedJ  H.  H.  Hendrix. 

"Subscribed  and  swccn  to  before  me,  tliia 
7th  day  of  June,  ISaO.  W.  D.  Hare^  Clerk  of 
the  County  Court" 

—That  on  October  23,  1861.  by  CMUrtderatlon 
of  the  cln?uit  court  of  said  county,  one  S.  M. 
Gllmore  obtained  a  judgment  against  sold 

H.  H.  Hendrix  for  $800.53.  In  his  absence, 
the  service  of  the  summons  having  been 
made  by  publlcatlra.  That  on  March  18, 
1862,  an  execution  was  issued  upon  the  New- 

judgm^t,  which  recited  that  "whereas^ 
on  the  seventh  day  of  June,  1860,  tafy  conrid- 
eratlou  of  a  confession  of  judgment  In  the 
circuit  court  of  the  county  of  Washlugton,  in 
the  state  of  Oregon,  W.  T.  Newby,  plaintiff, 
recovered  judgment  against  H.  H.  Hendrix, 
defendant,  for  the  sum  of  three  hundred  and 
sixteen  dollars,  damages  and  costa*  which 
judgment  was  enrolled  and  docketed  in  the 
clwk's  office  of  said  court  on  the  7th  day  of 
July,  ISQO,"  and  commanded  the  skwiGT  of 
said  county  to  satisfy  the  same  o«t  of  the 
personal  property  of  the  d^eodan^  or,  If  suf- 
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ficlent  could  not  be  found,  Uien  oat  of  the 
real  property  belooglxig  to  blm  In  tb&t  coun- 
ty. That  on  tbe  same  da^  an  execution  waa 
also  issued  on  the  GUmore  Judgmeot.  That 
the  sheriEF  levied  on  the  real  property  above 
described  and  other  lands  of  the  defendant 
under  both  writs,  and  made  the  following  re- 
turn on  the  flrst  execution:  "Served  the  with- 
in execution  by  levying  upon  the  following 
described  real  estate  (for  the  want  of  person- 
al property),  to  wit:  'Lying  and  being  In  the 
county  of  Washington,  Oregon,  and  describ- 
ed as  follows:  [Here  follows  the  description 
cf  the  140-acre  tract  as  above  given,  and  also 
tbe  description  of  another  tract,  known  as 
tlie  "H.  H.  Hendrix  Donation  lAUd  Clalm.'T 
And  after  duly  advertising  tbe  same,  as  re- 
quired by  law,  as  the  annexed  notice  will 
show,  for  sale  to  the  highest  bidder,  for  cash, 
on  the  premises,  on  Tuesday,  the  22d  day  of 
April,  A.  D.  1862,  on  which  day  I  proceeded 
to  offer  said  premises  as  follows,  to  wit:  The 
flrst  described  piece,  and  sold  the  same  to 
Mrs.  Adeiia  Snelling,  tor  the  sum  of  three 
hundred  dollars,  she  being  the  highest  bid- 
der therefor;  I  then  proceeded  to  offer  the 
second  described  piece,  and  sold  the  same  to 
Mrs.  Adella  Snelling,  for  the  sum  of  one 
hundred  dollars,  she  being  the  highest  bid- 
der therefor,— being  the  sum  of  four  hun- 
dred doUars  for  the  whole'of  said  lands;  the 
interest  sold  being  the  entire  interest  of  said 
H.  H.  Hendrix  in  and  to  the  same.  And  I 
disposed  of  said  proceeds  of  said  salb  as  fol- 
lows: Paid  to  W.  T.  Newby  the  sum  of  two 
hnndred  and  eighty-three  dollars  and  sev- 
enty-flve  cmts  ($283.75),  being  the  principal 
and  Inter^t  of  this  execution;  paid  W.  D. 
Hare,  clerk,  54.71,  clerk's  fees;  paid  sherifTa 
fees,  original  costs,  ?17.10;  county  fee,  ?3.00; 
paid  accruing  costs,  $30.55,~leavlng  In  my 
hands  tbe  sum  of  $03.8S,  to  apply  on  an  exe^ 
cntlon  in  my  hands,  issued  oat  of  the  cir- 
cuit court  in  favor  of  W.  T.  Newby,  assignee 
of  3.  M.  Qllmore.  vs.  H  H.  Hendrix,  to  pay 
the  coets  of  the  same;  leaving  tbe  sum  of 
945.92  dne  on  this  execution,  April  22,  18^. 
[Signed]  R.  E.  Wiley,  SherlfT  Washington 
County."  That  said  officer  Indorsed  on  the 
second  execution  the  following  return: 
"Served  this  ^ecution  by  applying  thereon 
the  sum  of  |63.85,  proceeds  of  the  sale  of 
landa  on  an  execution  in  favor  of  W.  T.  New- 
try  v.  H.  H.  Hendrix,  upon  which  this  execu< 
tlon  was  levied  by  order  of  plaintiff,  and  the 
land  advertised.  I  disposed  of  the  said  sums 
as  follows,  to  wit:  Paid  clerk's  fees,  $4.65; 
BbertfTs,  original,  |7.G5:  county,  $5.00;  ad- 
vertising, $16.00;  paid  accruing  costs,  $30.50. 
[Signed]  R.  E.  Wiley,  Sheriff  Washington 
County."  That  on  October  12, 1863,  the  aher^ 
III  executed  to  the  said  purchaser,  Adeiia 
Snelling.  a  deed,  wherein  he  recited  that  the 
premises  therdn  described  had  be&n  levied 
cm  and  sold  to  her  in  pursuance  of  an  execu- 
tion Issued  out  of  the  circuit  court  In  the  case 
of  OUmere  vs.  Hendrix,  and  by  virtue  of  an 
execution  Issiied  out  of  tbe  connty  court  in 


tbe  case  of  Newby  vs.  Hendrix.  TtuA  tlw 
f(rilowlng  indorsement  appeals  on.  aald  deed: 
"State  of  Oregon,  County  of  Waahingtnn— sa: 
No  irregularity  in  the  prooeedlnga  eQncem> 
Ing  tbe  sale  within  recited  appearing,  this 
deed  Is  approved  in  open  court,  this  13tb  daj 
of  October.  A.  D.  1863.  Erasmus-  D.  Shat- 
tuck,  Judge  of  the  Circuit  Court"  Tliat^ 
Adella  Snelling  having  died  Intestate,  <»m 
Wbeelock  Simmons  was  appointed  admlnls* 
trator  of  her  estate,  who,  on  July  10,  lS6fl^ 
In  pursuance  of  an  administrator's  sale  of  the 
decedent's  real  property,  executed  to  ooe  Ste- 
phen Sell  a  deed  to  tbe  premises  so  pux^' 
chased  from  the  sheriff.  That  on  Ajjurll  17, 
1871,  Sell  and  wife,  by  deed,  conveyed  the 
same  premises  to  one  William  L.  Halsey, 
who  established  and  platted  the  town  site 
of  Cornelius  thereon,  and,  having  dedicated 
the  streets  to  the  public  on  September  22d, 
of  that  year,  filed  a  plat  thereof  for  record. 
That  on  December  5.  1872,  Halsey  and  wlfe^ 
by  deed,  conveyed  the  lots  and  blocks  first 
above  described,  together  with,  other  lots 
and  blocks  In  the  town  of  Goniellus,  to  the 
plaintiff,  who  Immediately  removed  the 
fences  which  inclosed  the  premises  ao  plat* 
ted  Into  lota  and  blocks.  That  in  December, 
1891,  the  defendant  commenced  to  inclose 
the  land  in  controversy;  and,  refusing  to  de- 
sist when  so  ordered,  this  suit  waa  instituted. 
The  plaintiff  alleges  in  its  complaint  that  it 
Is  the  owner  in  fee  and  in  the  poasesalon  oC 
the  premises,  and  that  It  had  been  In. the  coih 
tinued  adverse  possession  thereof  for  a  pe- 
riod of  more  than  10  years  prior  to  the  com- 
mencement of  the  suit,  and  praye  that  the 
defendant  be  required  to  set  forth,  any  title 
that  he  may  claim  therein,  that  he  be  decreed 
to  have  no  title  to  said  prffluises,  and  that 
plaintiff  has  a  valid  tUle  thereta  The  de- 
fendant, after  denybig  the  material  allega- 
tions of  the  complaint,  alleges  that  he  is  the 
owner  and  in  possession  of  the  premises,  and 
sets  out  the  source  and  muniments  of  his  ti- 
tie;  that  the  plaintiff  Is  asserting  some  title 
thereto,  but  that  Ita  conveyances  and  claim, 
based  thereon  constitute  a  cloud  on  hla  titles 
which  he  prays  may  be  removed. 

The  reply  having  put  in  issue  the  allega- 
tions of  new  matter  contained  hi  the  answer* 
the  cause  was  referred  to  C  B.  Runyon,  wha 
took  and  reported  the  evidence  from,  which 
the  court  below  found  that  the  equities  were 
with  the  defendant;  and,  having  rendered  a. 
decree  as  prayed  for  In  tbe  answer,  tbe  plain- 
tiff appeals. 

A.  H.  l^nnw,  for  aj^pellant  T^osl  EL 
Tongue  and     B.  Hnston,  for  Rspondent 

MOORE,  J.  (after  stating  the  facts).  It 
is  contended  by  plaintiff  that  the  county 
court,  being  a  court  of  record,  and  Invested 
with  civil  Jurisdiction,  to  be  defined,  limited, 
aud  regulated  by  law,  not  exceeding  the 
amount  of  $500  (sections  1,  12,  art.  7,  Const 
Or.),  was  further  Invested  by  an  act  of  tbe 
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tegislatlTe  assembly,  approved  June  4,  1859 
(Laws  1860,  p.  9),  with  authority  to  enter  on 
the  defendant's  confession  a  Judgment  which 
should  not  be  subject  to  review  In  a  collater- 
al suit  Conceding,  without  deciding,  that 
the  county  court  had  such  authority,  we  will 
examine  the  foundation  of  plaintiff's  alleged 
title,  viz.  the  Judgment,  execution,  sale,  and 
deed.  McRae  v.  Davlner,  8  Or.  63;  Faull  v. 
Cooke,  19  Or.  455,  26  Pac.  662;  Cloud  v.  El 
Dorado  Co.,  12  Cal.  128;  Clark  v.  Lockwood, 
21  CaL  220;  Blood  v.  Light  38  Cal.  649.  The 
sheriffs  return  shows  that  the  real  property 
was  sold  upon  an  execution  Issued  out  of  the 
circuit  court  on  a  Judgment  by  confession 
rendered  In  the  county  court.  Every  court 
bas  the  inherent  right  to  control  Its  own 
process,  and,  unless  authorized  by  law,  no 
other  court  can  Interfere  with  such  right. 
Harris  v.  Cornell,  80  111.  54.  There  being  no 
statutory  provision  authorizing  the  clerk  of 
the  circuit  court  to  issue  an  execution  out  of 
that  court  upon  a  judgment  rendered  In 
the  county  court,  the  writ  so  issued  must  be 
regarded  as  an  absolute  nulll^.  1  Freem. 
Ex'ns,  9  15;  Chandler  v.  Colcord  (Okl.)  32 
Pac.  330. 

2.  The  defendant  insists  that,  the  Gllmore 
judgment  having  been  rendered  in  the  cir- 
cuit conrt  on  a  service  of  summons  by  pub- 
lication, no  jurisdiction  of  the  person  was 
obtained,  and  the  record  introduced  in  evi- 
dence falling  to  show  that  the  land  had 
been  attached,  so  as  to  render  a  judgment 
^iven  in  the  action  quasi  In  rem,  no  jurisdic- 
tion of  the  subject-matter  was  acquired,  and 
hence  the  Judgment  is  void;  while  the  plain- 
tiff contends  that  the  court  rendering  the 
judgment  t>eing  one  of  general  Jurisdiction, 
and  the  record  being  Bllent,  it  must  be  pre- 
sumed from  the  judgment  that  the  conrt 
compiled  with  every  statutory  requirement, 
and  thereby  obtained  jurisdiction.  The  sher- 
ifTs  return  Indorsed  on  the  execution  issued 
on  this  judgment  discloses  that  the  proper- 
ty was  levied  upon  by  vlrtne  thereof,  and 
advertised  for  sale,  but  It  does  not  show 
that  any  sale  was  made  in  obedience  to  its 
commanda  "While,"  says  Baldwin,  J.,  in 
Cloud  V.  El  Dorado  Co.,  supra,  "It  Is  un- 
doubtedly the  duty  of  the  sherifC  to  make 
this  return,  and  while  It  is  Important,  as  evi- 
dence of  a  p^manent  and  authentic  charac- 
ter, that  he  should  do  so,  the  title  of  the 
purdiaser  does  not  depend  upon  bis  perform- 
ance of  his  dul7.  The  purchaser  has  no  con- 
trol over  the  conduct  of  the  officer  In  this  re- 
spect; nor  la  It  just  or  reasonable  tliat  be 
should  be  responsible  for  the  remissness  or 
negligence  of  the  sheriff  In  the  discharge  of 
sucb  an  office."  This  doctrine  was  affirm- 
ed In  Clark  t.  Ijockwood,  supra;  Blood  v. 
Light,  supra;  and,  lastly,  in  Frink  v.  Roe, 
70  Cal.  296,  11  Pac.  820.  If  the  necessary 
preceding  steps  have  all  been  properly  tak- 
en, a  sherlCC'B  deed  Is  evidence  of  title  In 
the  grantee,  and  the  recitals  therein  are  pri- 
ma fade  evidence  of  the  facts  recited.  Dolph 


V.  Barney,  6  Or.  191.  "A  sale,**  says  Mr. 
Freeman  In  his  work  on  Executions  (volume 
2,  S  325),  "may  be  made  under  several  writs. 
Some  of  these  writs  may  be  valid,  and  the 
others  void.  If  either  of  the  writs  under 
which  a  sale  is  made  Is  valid,  the  officer  bas 
the  power  to  sell,  and  consequently  the  pow- 
er to  convey.  If  In  hia  deed  he  recites  sev- 
eral writs,  some  of  which  are  valid  and  some 
void,  the  recital  of  the  void  writs  may  be 
treated  as  surplusage;  and  the  deed,  being 
supported  by  the  valid  writ,  and  the  power 
to  sell  and  convey  thereby  conferred.  Is  aa 
effective  as  If  all  the  writs  were  nnobjec- 
tiouable." 

The  sheriffs  deed  being  prima  facie  evi- 
dence of  title  in  plaintiff's  grantors,  the  ques- 
tion Is  presented  whether  the  Judgment  ren- 
dered in  the  case  of  Gllmore  v.  Hendrix,  up- 
on which  the  deed  must  rest  for  Its  founda- 
tion. Is  valid,  or  at  least  not  vulneraUe  to 
collateral  attack.  The  Judgment  in  this  case 
Is  as  follows:  "S.  M.  Gllmore  v.  H.  H.  Hen- 
drix. And  now,  on  this  day,  comes  the  plain- 
tiff, by  M.  McBride,  his  attorney,  and  the 
said  plaintiff  flies  affidavit  of  publication  of 
notice  of  the  pendency  of  this  suit,  to  wit 
[here  insert],  In  accordance  with  the  order 
of  this  court  made  at  the  May  term  thereof 
1861;  and  said  'defendant,  being  called, 
comes  not,  but  makes  default.  It  Is  there- 
fore ordered  by  the  court  that  the  default 
of  the  defendant  be  entered.  And  It  appear- 
ing to  the  court  that  this  suit  Is  founded 
upon  a  promissory  note  for  the  payment  of 
money  only,  and  that  there  Is  now  due  and 
owing  from  the  said  defendant  tbereon,  to 
the  said  plaintiff,  the  sum  of  ^bt  hundred 
and  ninety  dollars  and  fifty-three  cents.  It  Is 
therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  have  and  recover  of 
and  from  said  defendant  the  sum  of  eight 
hundred  and  ninety  dollars  and  fifty-three 
cents,  together  witb  his  costs,  to  be  taxed, 
and  that  he  have  ocecution  tber^or."  It 
appears  from  this  record  tbaf  the  defendant 
was  a  nonresident  of  the  stat^  and,  not  ai>- 
pearing  or  answering,  the  court  acquired  no 
jurisdiction  to  render  a  judgment  In  per^ 
sonam  on  tbe  service  of  a  summons  by  pub- 
lication; and  hence  the  authority  to  render 
the  judgment,  so  as  to  become  quasi  In  rem, 
must  depend  on  the  court's  having  obtained 
jurisdiction  of  the  defendant's  proper^  by 
some  legal  process,  before  any  order  conld 
be  made  authorizing  the  service  of  a  sum- 
mons by  publication.  Pennoyer  v.  Neff,  95 
T7.  S.  714;  Goodale  T.  Coffee,  24  Or.  346,  33 
Pac.  090.  Tbe  statute  in  force  at  the  time 
of  the  rendition  of  the  judgment  contained 
ample  provi^ns  for  and  prescribed  the  mode 
of  attaching  the  defendant's  property  to  sat- 
isfy any  judgment  which  might  be  render- 
ed against  it  St  1856,  |  119  et  seq.  It 
will  be  observed  that  the  Judgment  contains 
no  recital  of  the  defendant's  property  being 
attached,  and,  no  other  evidence  thereof  bar- 
ing been  introduced,  can  it  be  presumed  that 
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the  court  obtained  juriadlctton  of  tbtt  mbject- 
lUEtter?  "The  Juriadlctton,"  Rfiys  Mr.  E'ree- 
man  in  hla  urork  on  Judgmrate  (TOlame  1,  | 
12^,  "exsteiaeA  by  coorta  of  record.  Is,  in 
many  cases,  dependent  npon  sjwdai  statates 
craiferrins  an  antliortty  In  derogation  ot  tbe 
common  law,  and  specifying  tbe  manner  in 
wtdch  sncb  antboilty  sbali  be  employed. 
Tho  decided  preponderance  of  adjudged 
cases  upon  the  subject  establlsbes  tbe  role 
that  judgments  arising  from  tbe  exercise  of 
tbia  jurisdiction  are  to  be  regarded  In  no 
otber  lislit,  and  supported  by  no  other  pre- 
sumptions,  than  judgments  pronounced  In 
courts  not  ot  record.  The  putlcalar  state 
of  foots  necessary  to  confer  juriadlctton  wiU 
not  be  presumed;  and.  If  such  facts  do  not 
appear,^  tbe  judgmwt  vlU  be  treated  aa 
Told."  It  la  needlesa  to  dte  further  authori- 
ty in  support  of  this  proposition,  for  the  rule 
hu  been  abeady  settled  In  tbls  court  that 
whenOTer  a  mode  of  acquiring  juriadlctton, 
not  In  accordance  with  tlie  general  coarse  of 
tike  common  law,  taaa  been  prescribed  by 
statute,  that  mode  must  be  strictly  followed, 
and  the  authority  for  rendering  the  judgment 
In  parsnance  thereof  must  afflrmatlvely  ap- 
pear on  the  face  of  the  record.  Northcut  t. 
lionery,  8  Or.  816;  Odell  t.  Oampbell,  0  Or. 
286.  From  the  failure  to  prove  that  the  de- 
fendanf  a  propniy  bad  been  attached.  It  fol- 
lows tbat  jurisdiction  of  the  anbject-matter 
was  ziot  ac</iiired,  and  tbe  judgment  render^ 
ed  in  the  case  of  GUmore  Hendrix  la  con- 
sequently Told.  Tbe  deed  recites  that  tbe 
premises  were  sold  on  execution  issued  from 
tbe  county  court,  and  this,  und«r  the  authori- 
ty heretofore  dted,  is  prima  facde  evidence 
of  the  fact;  bnt  sncb  recital  could  not  pre- 
vail h«e,  in  the  face  of  a  copy  of  the  execu- 
tion in  evidence,  from  which  it  appears  that 
the  writ  purports  to  have  been  fawued  from 
tlie  idnmlt  court  Nor  could  the  court's  ap- 
Iffoval  of  the  shertfTs  deed  cure  the  Infirmi- 
ties ot  tbe  judgment,  fOr  a  confirmation  of 
an  eacecution  sale  of  real  ^ropwty  is  a  detw^ 
minatton  of  tbe  r^nhuity  of  tbe  proceedings 
under  tbe  writ  onty,  and  supplies  all  defects 
exc^t  those  founded  In  a  want  of  jurtodle- 
tion.  Bor.  Jnd.  Sales,  1 128;  li^enweber  v. 
Brown,  24  Or.  648^  84  PtM.  475,  and  38  Pac.  4. 

It  is  cfmtended  that  the  plaintUC  and  its 
inedecesson  in  interest  had  been  in  the  ad- 
vene poesesBlon  of  tbe  premises  In  contro- 
veny,  und«'  a  claim  of  ownership,  for  a 
period  of'  more  than  10  years  immediately 
^Kcedlng  the  comm«icemeDt  of  this  auit, 
and  that,  the  statute  of  llmitatlona  having 
run  in  its  favor,  the  defendant'a  right  of  en- 
try waa  barred.  Hie  evidence  abowa  that 
tbe  14&acre  tract  waa  indoaed  at  the  time 
the  sheriff's  deed  waa  executed  (October  12, 
1S88),  and  that  a  portion  of  tbe  land  waa  cul- 
tivated from  that  time  until  the  pl^tlfl  re- 
ctived  ita  deed  (December  5,  18^),  and  r»< 
moved  tbe  fence  from  that  part  of  the  tract 
emtnraced  la  the  town  aite  of  Oomellus;  that 


from  1872  to  the  commencemoit  of  this  siUt 
the  premises  In  controversy  remained  open 
and  unlnctosed,  during  which  time  there  was 
no  visible  evidence  of  any  dalm  of  owner- 
ship on  the  part  of  any  one;  but  that  the 
plaintiff  ainwiuted  persona  living  at  Cor- 
neliua  to  act  aa  Its  agent,  paid  tbe  taxes 
annually  aaaeased  on  the  property  most  of 
the  time,  and  sold  and  conveyed  other  lots 
to  persona  who.  In  some  Inatancea,  erected 
buildings  thereon.  From  tbla  evidence  it  la 
clear  tliat  no  adv«ae  title  had  been  acquired 
by  plalntlfl*a  predecessors  at  the  time  it  re- 
ceived its  deed.  "Tbe  legal  title,"  says 
Thayer,  J.,  In  Swift  v.  MnUcey,  14  Or.  64,  12 
Pac.  76,  "draws  after  it  the  possession,  and 
a  right  of  entry  is  not  barred,  unless  there 
has  been  a  dlaa^aln,  followed  by  an  actual, 
open,  notorious,  and  contlnuoua  adverse  poe- 
aesalon,  for  tbe  period  of  ten  years  next  prior 
to  tbe  commencement  of  tbe  action.  To  be 
an  adverse  jKMsesslon,  it  must  be  an  occu- 
pancy under  a  claim  of  ownership,  though  It 
need  not  be  under  cotor  of  title."  Adverse 
possession  depends  upon  the  Intent  of  tbe  oc- 
cupant to  claim  and  hold  real  property  in  op- 
position to  all  the  world,  and  tbls  Intent  I» 
to  be  Inferred  from  proof  of  the  occupancy. 
Bowhind  V.  WllUama,  23  Or.  516,  32  Pac. 
402.  It  must  be  admitted  that  the  plaintiff 
claimed  title  to  the  locus  In  quo;  but,  never 
having  occupied  any  portion  of  the  premises. 
Its  claim  of  ownership.  In  the  absence  of  oc- 
cupancy, can  never  become  the  foundation  of 
an  adverae  right.  In  Cnrtla  v.  Water  Ca, 
20  Or.  84,  28  Fac.  808,  and  23  Pac.  378,  Lord. 
J.,  in  commenting  upon  the  character  of  aucb 
occupancy,  says:  "To  effect  that  result,  the 
possession  taken  must  be  open,  hostile,  and 
continuous.  'He  must  nnfuri  his  flag  on  the 
land,  and  ke^  It  fiying,  ao  that  tbe  owner 
may  aee,  U  he  will,  that  an  enemy  haa  In- 
vaded his  domains,  and  planted  the  standard 
of  conquest'"  Tested  by  tbls  rule,  there 
is  nothing  to  show  that  the  plaintiff  ever  did 
anything  on  the  land  to  notify  the  defend- 
ant that  it  had  Invaded  the  premises  In  dis- 
pute, nne,  the  deed  of  Halsey  and  wife  de- 
acribed  the  property  as  lots  and  blocks  In 
the  town  of  Oomellus,  but  adverse  poasea- 
slon  of  It  cannot  be  predicated  upon  the  oc- 
cupancy of  some  lot  therein  by  a  grantee  of 
tbe  plaintiff.  When  the  premlsn  conslat  of 
several  known  lots  or  tracts,  and  are  convey- 
ed by  the  same  Instrument,  each  la  dlatlnct, 
and  an  entry  and  occupancy  of  one  undw 
color  of  titie  la  not  constructively  an  occu- 
pancy of  all.  Wilson  V.  HcBwsn.  7  Or.  87; 
Hlcklin  V.  HcClear.  18  Or.  126,  22  Pac.  1057; 
Stewart  v.  Harrla,  9  Humph.  714;  Bailey  v. 
Carleton,  87  Am.  Dec.  190;  Denham  v.  Hole- 
man,  71  Am.  Dea  188;  Oaraon  v.  Burnett,  30 
Am.  Dec.  148. 

Plaintiff  not  having  acquired  any  titie  by 
ita  deed,  and  tliere  being  no  evidence  of  ita 
occupancy  of  the  premises.  It  foUows  that 
tbe  decree  must  be  affirmed. 
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ISnprem  Oonit  of  Ongoo.  Dee.  2,  1886.) 

JtwriOE  CouHT— Bbcosi>— Tbbtimont. 
Af  «  writ  of  review,  under  Hill's  Ann. 
Laws,  I  SB7,  brings  ap  only  tiie  record,  and  as 
tte  record  of  a  justice  court,  under  section  2054, 
•Mwists  of  tbe  docKet  and  all  papers  and  process 
lied  in  sncb  court,  the  justice  is  not  required 
to  reduce  to  writing  or  rnnm  witb  the  wnt  the 
tMrttnumr  -giTan  on  a  criminal  tiiaL 

Appeal  from  circuit  coart,  Multnomah  conn- 
ty;  £.  B.  Sbattuck,  Judge. 

Alfred  Tyler  was  convicted  by  a  Justice  of 
the  peaoe  of  defacing  a  building,  and  petltlon- 
«d  the  circuit  court  tor  a  writ  of  review.  The 
circuit  court  subsequently  dismissed  the  writ 
and  affirmed  the  Judgment,  and  defendant  tifi- 
peals.  Affirmed. 

Bldit^y  Dsn,  Cor  avpellant  John  b:  HaU. 
Sep.  Dtot  Att7.,  tor  the  Blata 

PER  CURIAM.  This  Is  a  proceeding  to  re- 
view the  judgment  of  a  justice's  court  The 
xecord  shows  that  a  verlQed  complaint  was 
Sled  In  the  office  at  the  Justice  of  the  peace 
of  South  P(»tland  district.  Multnomah  county, 
<aiarglng  the  plaintlfC  with  the  crime  of  de- 
facing a  building  not  his  own,  and,  a  warrant 
being  Issued  thereon,  the  plaintiff  was  arrest- 
ed and  taken  before  the  justice,  who  read  the 
complaint  to  him,  to  which  he  entered  a  plea 
of  not  guilty,  and,  the  Issue  bdng  thus  Joined, 
a  trial  Tvas  had,  at  which  the  plalntlflC,  after 
the  state  had  introduced  Ita  evidence  and  rest- 
ed, moved  the  court  to  dtemiss  the  action  and 
diEChnige  him,  but,  the  motion  being  over^ 
ruled,  the  court  found  the  ^alntlff  guilty  as 
charged,  and  imposed  upon  him  a  fine  of  (10. 
That  tiie  plaintiff  tliereupon  flled  in  the  cir- 
cuit court  of  said  county  his  petition,  in  which 
he  purported  to  set  out  the  substance  of  the 
evidence  given  at  the  trial  by  the  wttoesaes 
for  the  state,  alleging  as  errors  of  law  the 
overmiiog  of  said  motion  and  the  imposi- 
tion of  the  tlue,  and  praying  that  a  writ  might 
Issue  to  review,  the  Judgment  of  the  Justice^ 
coort.  Tliat,  a  writ  of  review  having  been  Is- 
«':3rt  and  directed  to  the  justice,  that  officer 
returned  it  to  the  circuit  court  vrith  a  certified 
copy  of  the  record  annexed  thereto,  and  also 
made  the  following  certificate:  "In  response 
to  tlie  allegations  as  to  the  evidence  rendered 
on  the  trial  of  the  above-entitled  action,  con- 
tained In  the  petition  of  Alfred  Tyler  for  a 
writ  of  review,  I  have  to  state  that  the  evi- 
dence given  at  the  trial,  or  any  part  thereof, 
to  not  part  of  the  record  of  this  court;  that  the 
evidence  was  not  written  out  or  in  any  manner 
preserved,  nor  was  any  request  made  by  de- 
fendant or  "his  attorney  to  extend  or  preserve 
the  evidence,  or  make  the  evidence  a  part  of 
the  record;  that,  to  the  best  of  my  recollec- 
tion, the  testimony  set  out  in  the  petition  of 
Alfred  Tyler  is  not  a  full  or  correct  statement 
of  the  testimony  Introduced  by  the  state  on 
■ftid  trial;  that  I  have  no  means  of  certifying 


to  the  evidence  rendered  at  mch  trlaL"  That 
the  plaintiff,  on  the  return  of  the  writ,  moved 
the  court  tor  an  order  requiring  the  Justfee  to 
make  a  more  fun  and  complete  return  thereto, 
stating  and  certifying  to  the  evidence  tak- 
en before  him,  which  motion  having  been 
overruled,  the  writ  was  diamiBsed.  and  the 
judgment  of  the  justice's  court  affirmed,  and 
from  the  Judgment  w>  rendered  the  KriaintUF 
appeals. 

It  Is  contended  by  the  plaintiff  that  then 
was  an  entire  absence  of  proof  In  the  jmtlee'B 
court  of  the  commission  by  him  of  the  crime 
charged,  and  hence  the  finding  of  that  court 
tiiat  be  was  guilty  thereof  fe  erroneous  as  a 
matter  of  law.  The  statute,  In  substuoe,  pro- 
Tides  that  the  writ  of  review  shall  be  directed 
to  the  court  whose  decision  Is  Bought  to  be  re- 
viewed, requiring  tt  to  return  said  writ  to  the 
circuit  court  with  a  certified  copy  at  the  rec- 
ord  in  question  annexed  thereto.  Hill's  Ann, 
laws  Or.  i  9B7.  Section  206i  providee  tiiat 
'*the  records  and  flies  of  a  Jnrtice's  court  are 
the  docket  and  all  papers  and  proeew  filed  In 
or  returned  to  such  eonrt,  concerning  or  be- 
longing to  any  proceeding  anUioriaad  to  be  bad 
or  token  therein,  or  before  the  justlee  of  the 
peace  who  holds  suc^  court"  The  statute  no- 
where requires  the  Justice  to  reduce  the  tes- 
timony of  witnesses  to  writ  big  in  criminal 
trials  before  him  as  snch  Justice,  and  hence 
the  evidence  taken  In  a  Justice's  court  on  the 
trial  of  a  criminal  action  Is  no^part  of  the 
record.  In  Becker  v.  Malheur  Co.,  24  Or.  217, 
83  Pac.  543,  the  plalntlfF  sought  to  review  an 
order  of  the  board  of  eqnaUsatlon  In  the  mat- 
ter of  correcting  bis  assessment  The  record 
did  not  contain  the  evidence  an  which  the  order 
was  fonnded.  but  it  was  held  that  It  most  be 
presumed  to  have  been  sufficient  to  anOiorize 
tbe  board  to  make  tbe  order,  and  the  court  die- 
mtssed  tbe  writ  Bean,  J.,  in  deciding  the  case, 
says:  "It  thus  appears  that  the  only  questioa  on 
this  appeal  iswheUieT  tbe  proceedings  of  a  board 
of  equalizati<m,  after  It  has  acquired  jvrladlc- 
tion  of  the  taxpayer,  win  be  set  aside  and  an- 
nulled on  writ  of  review  becaase  tbe  record 
does  not  ccuitaln  the  evidence  on  which  Its 
findings  at  fact  were  based.  Tbere  is  no  pro- 
vision of  law,  of  which  we  are  aware,  making 
it  the  duty  of  the  board  to  reduce  to  writing 
or  preserve  tbe  evidence  before  it  In  the  mat- 
ter of  the  equalization  of  taxes,  aad,  atthoufdi 
it  Is  an  Inferior  tribunal,  every  prenimptlon 
exists  in  favor  of  the  regularity  of  Its  proceed- 
ings after  It  has  once  acquired  jurisdldiaii." 
In  the  case  at  bar,  the  evidence  taken  at  the 
trial  being  no  part  of  the  record,  it  must  be 
presumed  to  have  been  sufficient  to  warrant 
the  conviction;  and  as  tbe  writ  of  review 
brings  up  from  an  inferior  court  the  record 
only  tipon  which  the  court  Issuing  the  writ 
tries  tbe  question  of  Jurisdiction  and  errors 
affecting  tbe  proceedings  (Douglaa  Co.  Road 
Co.  T.  Douglas  Co.,  5  Or.  408.  6  Or.  900;  Bar- 
ton V.  La  Grande,  IT  Or.  677,  22  Pac.  Ul; 
Smith  T.  City  of  Portland,  2S  Or.  2&7,  8K  Pac 
665),  and  it  appearing  from  mdi  record  that 
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41w  imOBti**  mart  lad  Jnrisdletion  of  both 
tbe  party  to  and  flubject-matter  of  the  action, 
tt  follows  that  the  circuit  eonrt  committed  no 
«Ror  In  dlnafBdiv  the  writ,  and  banee  tbe 
judgment  Is  afflimed. 


NBPPACH  T.  JONES  et  al. 

(Svprame  Court  of  Oregon.  Dec.  2,  1806.) 

JODauBRT— Rxs  JimiOAM— iDKirrmr  ow  Pabtus. 

The  Joining,  hb  defesdaotB  to  «  suit,  per- 
sons not  parties  to  a  former  suit,  and  who  have 
no  interest  fai  the  auMect-matter,  does  not 
^antfe  the  IdentitT  of  the  parties  fai  tbe  two 
■snfta  ao  M  to  prevent  a  decfidiHi  in  the  fmn«r 
from  beioK  res  Judicata  in  the  latter. 

Appeal  from  circuit  conit,  MifltBomab  coob- 
ty;  Loyal  B.  Stean»,  Judge. 

Action  by  Anthony  N«^ip>eh,  asBignee, 
against  J.  H.  Jones  and  oCbera.  From  a  judg- 
ment for  defendantB,  plaintiff  appeals.  Af- 
'firmed. 

H.  B.  Nicholaa^  tar  appeUaat  Jxa  Jones, 
for  respondents. 

FBB  0T7BIAM.  Tbto  Is  a  Rdt  In  equity  to 
set  aside  certain  conTeyances  of  real  proi>- 
aty  wUeb  jrtalntUf  daims  are  tiaadulent  and 
wid  as  to  Um.  A  caae  Inndving  tbe  same 
-mattera  ot  oontvorer^  betwaen  the  plaintiff 
■Herein  and  the  dsfendaat  J.  H.  Jones  was 
het^foie  tried,  and  flnally  determined  by 
■tUfl  ceort  adTviae  to  tbe  piaintlfl,  who  Is  the 
appelant  bare.  See  NepiAcb  v.  Jones^  aO 
Or.  401,  26  Pae.  660,  840.  Tbe  plalntlfl  a^ 
tempts  to  arold  the  effect  of  tSie  dedalon  In 
that  case  by  jolnl&g  other  defendants  with 
J.  H.  Jtmes.  to  wit,  Justloe  Jones.  B.  K.  Jones, 
and  Ira  Jones,  and  by  smn^emestlag  the 
former  complaint  with  some  farther  allega- 
tions Intended  to  enose  tHe  ^ainttfTa  Jacbes 
In  bitogmg  tbe  salt,  wblcb  are  wbolly  Insof- 
■edcnt  for  the  purpose.  From  the  answer  It 
4ippean  tint  Justice  Jones  died  In  the  year 
1890,  wbldi  Is  jnt  denied.  And  from  the  re- 
V3y  It  appears  that  defondants  Ica  Jones  and 
S.  K.  Jones  have  no  interest  wbatarw  In  the 
aabject  of  litigation.  Tbe  gtanunen  at  ap- 
•pdlant's  contentien  now  Is  that  tbe  two  caoses 
of  action  are  not  tbe  seme,  baeause  tbe  parties 
defendant  are  different;  but  by  bis  own  plead- 
ings be  Ins  shown  that  J.  H.  Jones,  Hie  de- 
fendant In  the  former  suit,  Is  tbe  only  real 
party  defendant  here,  and  that  the  otber  de- 
fendants named  hare  no  Interest  In  tiie  Bub> 
ject-matter.  To  make  a  matter  res  judicata, 
there  must  be  Identity  «f  persons  and  parties. 
21  Am.  &  Bng.  Enc.  Law,  227.  But  th^ 
must  be  real  parties,  having  Interests  to  be 
affected  by  tbe  litigation.  Oomblning  entire 
strangers  to  the  subject-matter  of  the  suit 
wttta  real  parties  does  not  destroy  this  Identity 
so  that  res  judicata  cannot  be  invoked.  The 
decision  of  Neppacb  t.  Jcmes,  supra.  Is  thwe- 
totm  OedslTe  of  ttdi  case,  and  hence  the  de- 
cnaof  tbe  oonrt  below  will  be  affirmed. 


SOOTT,  City  Attorney,  t.  FOBEEST  et  aL 

(Supreme  Court  of  Washinfrton.  Mot,  80. 1895.) 

Tns  Lakdb— DstnsioN  or  Board  or  Appraisbbb 
— APPSAL— 'Profbk  Pabit. 

1.  Though  Act  March  26.  1895.  relating  to 
ft>peals  from  the  appraisement  of  tide  lands  by 
local  boards  of  ap{>ralser8,  and  from  tlie  ap- 
praisals of  the  state  board  of  Innd  coinmis- 
sioners,  provides  that  **tiie  city  attorney  where- 
in such  lands  atj  situated  aball  *  •  *  ap- 
peal," an  appeal  mav  be  brought  by  the  corpora- 
tion connael  of  Seattle,  who,  under  its  freehold- 
ers' charter,  Is  the  principal  law  officer  of  the 
city. 

2.  Under  Act  March  26,  1805,  relatine  to 
appraisement  of  tide  lands,  and  providing  (sec- 
tion 53)  that  am>eals  may  be  talcen  from  ap- 
praisBls  of  local  boards  to  the  board  of  state 
land  comminionerB,  and  (section  57)  from  the 
state  board  to  the  superior  court  of  the  county 
In  which  said  lands  are  situated,  there  is  no  a^ 
peal  to  the  superior  court,  direct,  from  apprais- 
als made  by  the  county  boards  of  appraisers. 

Appeal  from  eruperior  court,  King  county; 
T.  J.  Humes,  Judge. 

W.  T.  Scott,  as  corporation  counsel  and 
city  attorney  of  Seattle,  appealed  to  the  su- 
perior court  from  an  appraisement  of  tide 
and  shore  lands  by  W.  T.  Forrest  and  oth- 
ers, board  of  appraisers  for  King  county. 
From  an  order  of  dismissal,  be  appeals.  Af- 
firmed. 

W.  F.  Hays,  for  appellant  Allen  &  Pow- 
ell, Stratton,  Lewis  &  Ullman,  and  Don- 
worth  A  Howe,  for  rei^ndenta. 

GOBDON,  J.  On  Uarcb  IB,  1805.  the 
board  of  ammUsers  of  tide  and  shore  lands 
tax  King  county  filed  In  the  office  of  the 
auditor  of  that  county  its  plat  and  appralse- 
mwt  of  Hie  tide  landa  lyii%  in  front  of  the 
elty  of  Seaitle.  On  Hay  13,  1805,  pursuant 
to  the  request  of  the  requisite  number  of 
freeholders  tberefor,  the  corporation  counsel 
of  said  city  appealed  from  mid  appraise- 
ment to  tbe  superior  coiut  of  said  county. 
Thereaftw,  upon  motion  made  1>y  parties 
who  were  applicants  to  purchase  certain  of 
aald  tide  lands  so  apinralsed,  mid  appeal 
was  dismissed,  and  the  case  la  brought  to 
this  court  frotn  said  order  of  dlsmlBsal. 

We  are  of  opinion  that  tbe  appellant  as 
corporatlfm  counsel  of  the  dty  of  Seattle,  Is 
authorlMd,  by  tbe  act  of  March  36,  1805, 
relating  to  the  subject,  to  prosecoke  appeals 
from  the  decisions  of  botiti  local  and  state 
boards,  notwithstanding  tke  provision  of  the 
statute  that  "the  attorney  wherein  such 
lands  are  iltnated  shall  •  •  •  appeal." 
Under  tts  freeholders*  tiiarter,  tbia  appellant, 
as  corporation  counsel,  Is  tbe  principal  law 
offiear  of  the  dty,  and  as  such  tbo  legisla- 
ture Intended  to  confer  upon  him  the  datp 
«if  prosecuting  all  proper  appeala. 

We  are  also  of  the  opinion  that  tbe  lower 
court  was  right  In  dismissing  the  appeal. 
Section  6S  of  tlie  aot  proTldeB  that  "appeals 
may  be  taken  from  any  appraisals,  *  *  ^ 
of  said  local  boards  to  tbe  board  of  state 
land  commissioners,'*  and  sectlm  67  pse- 
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Tides  for  appeals  from  the  board  of  state 
land  commisBionerB  to  the  superior  court  of 
the  county  in  which  said  tide  lands  are  sit- 
uated. The  right  to  appeal  to  the  superior 
court  from  appraisals  made  by  local  boards 
Is  not  conferred  by  the  statute,  and  does 
not  exist,  and  the  superior  court  can  only 
take  jurisdiction  of  appeals  from  the  state 
board.  In  the  caae  under  consideration  the 
state  board  has  never  acted,  neither  has  It 
been  requested  to  act  Nor  Is  the  question 
affected  by  the  fact  that  the  law  creating 
such  local  boards  has  been  repealed.  The 
right  to  appeal  In  this  class  of  castn  Is  not 
a  vested  or  constitutional  right.  Neverthe- 
less the  repealing  clause  in  the  act  under 
consideration  expresdy  preserves  "all  i^hts 
which  have  been  acquired,  and  all  powers 
and  privileges  which  have  been  conferred 
upon  any  person  by  any  act  of  the  les^a- 
ture."  The  appeal  to  the  superior  court  In 
this  case  was  without  any  authority  of  law, 
and  the  order  appealed  from  Is  affirmed. 

SCOTT,  ANDEBS,  and  DUNBAR,  JJ., 
concur. 


PURDY  V.  DAVIS  (PUBDT,  Interrener). 

(Supreme  Ctourt  of  WasbiDfrton.   Nov.  80. 1895.) 

Will— Validity— Pkovision  for  Cbildrbn. 
A  will  of  a  married  woman  who  dies 
leaving:  a  child,  giving  all  of  her  propertr  to  her 
husband,  and  providing  that,  if  he  should  marry 
again  after  her  death,  all  her  property  is  to  be- 
long to  her  child  or  children,  does  not  provide 
for  her  child  or  children,  within  the  meaning  of 
2  Hill's  Code,  9  1465,  providing  that  the  children 
must  be'  named  or  provided  for  in  the  will  in 
order  to  l>e  valid  as  to  such  children.  Bower  v. 
Bower,  81  Pac.  508,  5  Wash.  225.  and  Barnes 
V.  Barker,  81  Pac.  976,  5  Wash.  390,  followed. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  P.  A.  Purdy  against  F.  B.  Davis 
to  enforce  the  specific  performance  of  a  con- 
tract for  the  sale  by  plaintiff  to  defendant  of 
certain  real  estate.  In  which  Frederick  D. 
Purdy,  by  his  guardian,  intervened.  Prom 
a  Judgment  toe  defendant  and  intervener, 
plaintiff  Appeals.  Afflnned. 

Fairchlld  &  BawBon,  for  appellant  Kerr 
&  McOord,  txa  roatpondoita. 

GORDON,  J.  The  queatlon  presented  ttxr 
onr  determination  In  this  case  la  the  ccmsid- 
eratlon  of  a  will  by  the  terms  of  which  the 
testatrix  devised  and  bequeathed  all  of  her 
propcarty  to  her  husband  (appelant),  with 
the  following  proviso:  *1f  the  said  Perci- 
val  A.  Pordy  [appellant]  sbonld  marry  again 
after  my  demise,  all  my  property,  both  real 
and  perstmal,  is  to  b^ong  to  any  <me  or  more 
children  that  may  be  bom  to  me  before  my 
demise."  At  the  time  of  its  execution,  the 
respondoit  Frederick  D.  Purdy  was  10  days 
of  age.  Four  days  after  eucuting  s^  will, 
the  testatrix  died.   The  appellant  contends 


(1)  tliat,  while  no  mention  la  made  of  the 
said  Frederick  D.  Purdy  In  the  win,  provi- 
sion was  intended  to  be  made  for  bim,  and 
hence  the  will  does  not  fall  within  section 
1466,  2  Hill's  Code;  <2)  that  the  limitation 
over  Is  void,  and  the  appellant  became 
seised  of  the  entire  estate  of  the  testatrix. 
We  think  the  case  falls  squarely  within  the 
decision  in  Bower  v.  Bower,  6  Wash.  225,  31 
Pac.  598,  and  Barnes  v.  Barker,  5  Wash.  380, 
31  Pac.  976.  In  the  first  of  these  caeeB,  this 
court,  construing  section  146(!^  supra,  said: 
"The  positive  provisions  of  our  statute  are 
that  the  children  must  be  named  or  provided 
for  In  the  wUL  What  Is  meant  the  term 
*provided  for,'  as  so  used?  In  oar  oplnloa. 
It  refers  to  some  beneficial  legal  provMni, 
and  we  are  unable  to  agree  with  the  conten- 
tion of  the  respondent  that  such  children  can 
be  said  to  have  be«i  provided  for  an 
absolute  devise  to  anotber,  even  alt^oogb  tbe 
testatOT  thought  that  the  Interests  of  the 
chUdrai  would  be  better  subserved  by  anch 
devise  than  by  one  directly  to  them.  The 
words  *provlded  for/  ae  used  in  said  section, 
must  be  held  to  have  a  more  definite  mean- 
ing than  that  contended  for  by  reepondent; 
and  we  think  that  no  will  can  be  sustained 
upon  the  ground  that  provision  las  been 
made  for  the  children  when  the  only  attempt 
to  provide  for  them  has  beea  hy  an  absolute 
devise  to  a  pwson  other  than  said  cblldrrai.*' 
In  the  las£  of  the  cases  above  cited,  the 
court  BtUd:  "Undw  our  statute,  tfaece  must 
be  some  substantial  provlsim^for  the  chil- 
dren of  which  they  can  legally  avafl  them- 
selves, or  else  there  must  be  an  actual  nam- 
ing of  such  chUdrm  in  the  will,  or  the  same 
wUl  be  inefCectnal  as  against  swA  chlldraL** 
In  view  of  our  conclusion  as  to  this  question, 
it  is  not  necessary  to  detmnlne  tbe  effect 
of  that  ctmdltlon  of  the  will  Intended  to  opw- 
ate  as  a  restraint  upon  appellant's  remarry- 
ing, and,  because  of  lis  Importancep  we  ongbt 
not  to  do  s(s  In  the  present  case.  We  may 
add,  however,  that  were  the  questtm  re- 
solved in  favor  of  amiellant*s  ccmtoatlon.  It 
would  constitute  an  addltimial  reason  for 
holding  that  the  will  under  consideration 
makes  no  provision  foi  the  respondoit  Fred- 
erick D.  Purdy.  Tbe  Judgment  of  tbe  lower 
court  will  be  affirmed. 

HOTT,  O.  T.,  and  SGOTT,  DUNBAR,  and 
ANDERS,  J  J.,  concur. 


SPIBLOOK  V.  PORT  TOWNSBND  SOUTH. 
R.  CO. 

(Supreme  Court  of  Washington.  Nov.  12, 1895.) 
PoBSBBUOir— Title— EviDBHOB—IypBOFSB  Objeo- 

TIOK— UOUMUNITT  ESTATB. 

1.  PoflBesaion  is  prima  fade  proof  Of  title, 
in  an  action  against  a  railroad  company  for  neg^ 

ligently  setting  fire  to  property. 

2.  Where  plainttS,  in  answer  to  a  question, 
testiGed  as  to  the  value  of  certain  fence  rails, 
and  added  that  a  man  declined  to  lay  them  ftw 
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the  price  he  offered,  «  general  objection  to  the 
answer,  if  lufflcient  for  any  parpoee,  waa  prop- 
erly- overraled,  as  part  of  the  answer  was  com- 
petent. 

3.  Though  plaintiff  acquired  title  to  a  por- 
tion of  the  property  after  his  marriage,  his 
wife  was  not  a  necessary  party  In  an  action 
against  a  railroad  for  damages  by  fire  to  the 
realty,  where  it  appeared  that  plaintiff  had 
owned  the  property  long  prior  to  the  firat  statr 
Dte  as  to  commnnfty  property. 

Appeal  from  superior  court,  Tnarston  comif 
ty;  M.  J.  OcM^OD,  Judge. 

Actkn  b7  J.  D.  Bpirlotft  against  the  Port 
TftWDsend  Sonthem  Railroad  Company  to 
reeorer  damages  caused  by  flre  In  the  oper- 
ation of  defendant's  railroad.  Plaintiff  had 
jQdgmoil;  and  d^jezidant  ^ppeata.  Affirmed. 

A.  F.  Burleigh  and  J.  B.  LIU7,  for  app^ 
Unt.  H.  h.  Forrest  and  Byron  MUlett,  for 
respcmdeot 

HOTT,  C.  J.  This  action  was  brought  to 
recover  damages  caused  by  Area  alleged  to 
b&7e  t>een  occasioned  to  the  property  of  the 
plaintiff  by  the  n^llgence  of  the  defendant 
in  the  operation  of  Ita  railroad.  It  resulted 
In  a  Judgment  against  the  defendant,  to  re- 
verse which  this  appeal  has  been  prosecuted. 

Three  reasons  are  assigned  wliy  the  Judg- 
ment should  be  reversed:  (1)  The  overruling 
of  the  objection  of  the  defendant  to  the  In- 
troduction oC  parol  proof  as  to  the  title  to 
the  Land  upon  which  the  property  was  situ- 
ated; (2)  the  admission  of  testimony  by  the 
plaintiff  as  to  what  he  had  <^ered  a  man  to 
lay  up  rails,  to  replace  those  destroyed  by 
the  fire;  and  (3)  the  refusal  of  the  court  to 
grant  tbe  motion  for  nonsuit,  on  the  ground 
that  it  affirmatively  appeared  that  tbe  plain- 
tiff was  not  the  Bole  owner  of  the  premises. 

If  it  bad  been  necessary,  in  orier  to  enable 
tbe  plaintiff  to  maintain  the  action,  that  he 
should  have  shown  a  record  title  to  the 
land  In  queetioD,  there  would  be  force  in  the 
first  contention  of  the  appellant;  but  in  our 
oplniw  It  was  not  necessary  that  he  should 
ahow  a  fee-simple  title.  That  he  was  In  the 
actual  possesslcHi  of  the  premises  clearly  ap- 
peared fnmi  uuoontradlcted  testimony,  and 
such  possession  was  snfflclent  proof  of  title, 
until  appellant  had  shown  a  better  title  In 
Itself,  or  in  acaxie  other  person.  That  such 
Is  the  rule  Is  established  by  numerous  cases 
cited  In  tbe  brief  of  respondent  That  of 
McXarra  v.  Railway  Co.,  41  Wis.  6d,  ao 
fully  covers  tbe  question  that  we  are  con- 
tent to  cite  that  alone.  If  the  prmises  had 
been  unoccupied.  It  would  have  been  neces- 
sary for  the  respondent  to  have  shown  title 
in  himself;  but  his  undisputed  possession 
was,  in  itself,  prima  facie  proof  that  he  had 
such  title  as  would  authorize  him  to  recover 
tbe  damages  set  out  in  his  complaint 

The  testimony  of  the  respondent  as  to  what 
he  had  offered  a  man  to  lay  up  rails,  to  re- 
place the  fence  burned,  was  not  competent 
to  imve  any  fact  in  Issue;  and,  if  a  prop« 
objection  bad  been  Interposed  to  its  admis- 


sion, technical  error  would  have  been  com- 
mitted In  overruling  It  But  the  question  and 
answer  to  which  objection  was  made  were 
in  the  following  form:  "Question.  State  to 
the  Jury  what  the  value  was.  Answer.  The 
value  of  them  rails  would  be  three  dollars 
and  fifty  cents  per  hundred,  to  make  them, 
and  lay  them  up  there  on  the  ground.  I  of- 
fered one  man  one  dollar  and  sixty  cents  a 
hundred  to  lay  the  rails,  put  them  up  there, 
that  I  had  made  and  piled  up,  and  he  would- 
n't talce  the  contract,"— and  the  only  objec- 
tion to  tbe  question  and  answer  shown  by 
tbe  record  is  that  in  the  statonent  of  facts 
directly  following  tbe  answer  Is  tbe  state- 
ment: "Objected  to  by  Mr.  Lilly.  Objectitm 
overruled,  and  exception  allowed."  It  will 
be  seen  that  it  Is  not  made  to  appear  to  what 
portion  of  the  answer  the  objection  Is  made; 
hence,  the  objection,  if  sufficient  for  any  pur- 
pose, would  only  have  been  well  taken  if  the 
entire  answer  had  been  incompetent  But 
that  part  of  It  which  stated  the  value  of  the 
rails  was  competent  and,  being  so,  the  ob- 
jection to  the  answer  as  a  whole  was  pcop- 
erly  overruled,  however  Incconpetent  may 
have  been  other  parts  of  the  answer.  Be- 
sides, the  undisputed  proof  as  to  the  value 
of  the  rails  was  of  such  a  nattu'e  that  it  af- 
firmatively appears  from  the  record  that  the 
objectionable  part  of  the  answer  could  not 
have  prejudiced  the  case  of  tbe  defendant 

The  claim  that  it  affirmatively  appeared 
that  the  respondent  was  not  th^  sole  owner 
of  the  property  grows  out  of  the  fact  that 
he  testified  that  he  was  a  married  man,  and 
that  he  had  acquired  title  to  a  portion  of  the 
property  since  his  marriage;  frtun  which  it 
is  argued  that  its  character  as  community 
property  was  established,  and  the  fact  made 
to  appear  that  the  wife  was  a  necessary 
party,  and  that  the  husband  alone  could  not 
maintain  an  action  for  damages  to  the  realty; 
the  case  of  Parite  v.  City  of  Seattle,  8  Wash. 
78,  35  Pac.  5»4,  being  cited  to  sustain  the 
contention.  In  that  case  It  was  held  that 
injuries  which  had  substantially  decreased 
the  permanent  value  of  the  real  estate  were 
injuries  to  the  community  property,  and 
could  not  be  recovered  for  in  an  action  by  tbe 
husband  alone.  But  whether  or  not  the  rule 
should  be  so  extended  as  to  Include  damages 
of  the  nature  of  those  for  which  this  action 
is  brought  even  if  it  should  be  conceded  that 
tbe  property  destroyed  was  a  part  of  the 
freehold,  is  a  question  which  we  do  not  deem 
It  necessary  now  to  decide.  It  affirmatively 
appeared  that  tbe  property  had  been  owned 
and  occupied  by  the  respondent  for  35  years, 
and,  tills  being  so,  the  fact  that  it  was  ac- 
quired after  marriage  did  not  show  It  to 
bare  been  the  property  of  the  community. 
The  undisputed  testimony  slwwed  that  the 
respondent  had  owned  the  property,  and 
been  in  the  possession  thereof,  from  a  date 
long  anterior  to  the  passage  of  the  first  stat- 
ute as  to  community  property;  and,  such 
being  the  fact.  It  should  not  be  presomed 


Digitized  by  Google 


{22 


PAOIFIO  BBPOBTBK,  T<^  4&. 


that  tlie  wife  had  such  an  lntei«st  as  woDld 
make  her  a  neceesai?  parly  to  an  actkm  to 
recover  the  damages  claimed. 

We  find  no  error  of  sufficient  magnltodA 
to  warrant  a  renretsal  of  the  Judgment,  and  it 
will  be  afflrmed. 

SCOTT,  AMDSBB,   and  DUNBAB.  33^ 

«OIKMU. 


TAOOMA  80H00L  DTBT.  NO.  10  T. 
HBDGBB,  Treasurer. 

{Supreme  Court  of  Waihlngton.  Nor.  14, 
188S.) 

Taxes— INTBRBST  asd  Pknaltt—JDibpomtioh. 
The  amouDt  collected  for  Interest  and 
penalty  on  delinquent  taxes  should  be  credited 
to  the  fund  for  which  the  tax  was  levied,  there 
Mag  no  statute  TequlriDc  a  different  dispositloa 
thereof. 

Appeal  from  soperlor  court  Pierce  county; 
W.  H.  Piltchard,  Judge. 

Petition  for  mandamos  by  Tacoma  school 
district  No.  10,  a  municipal  corporation, 
against  John  B.  Hedges,  treasurer.  Plaintiff 
bad  judgment,  and  defendant  appeals.  Af- 
Armed. 

Ct^er  ft  SdmcUeford  and  W.  L.  Gol^, 
for  appelant  Sndl  ft  Bedford,  for  respu^ 
ant 

^OIT,  O.  J.  What  Is  the  proper  disposi- 
tion of  Interest  and  penalty  collected  upon  de- 
Bnqnent  taxes?  Is  the  question  presented  by 
this  record.  It  Is  claimed  on  the  part  of  the 
appellant  that  they  should  go  Into  the  gen- 
eral fund  of  the  county,  for  the  payment  of 
salaries  of  county  officers.  The  respondent 
contends  that  the  amount  paid  as  penalty  and 
Interest  Is  an  Increase  of  the  tax  on  account 
of  which  It  is  paid,  and  should  be  credited  to 
the  same  fund;  that  each  of  the  funds  for 
which  taxes  are  levied  Is  entitled  to  such  a 
proportion  of  the  penalty  and  interest  as  the 
tax  BO  levied  bears  to  the  entire  tax.  In  the 
absence  of  any  statute  ut>on  the  subject,  or 
course  of  practice  having  like  force,  this  con- 
tention must  be  sustained.  The  Imposition 
of  the  penalty  must  be  presumed  to  hare  been 
for  the  iMneflt  of  the  tax  ujwn  which  such 
Interest  and  penalty  are  assessed,  and.  If  for 
the  beneflt  of  such  tax  as  a  whole,  the  money 
1>elonffInK  to  each  fund  which  ffoes  to  make 
up  the  entire  tax  should  receive  Its  proportion; 
and  it  could  make  no  difTerence  wtiether  the 
penalty  and  Interest  were  Imposed  as  a  com- 
pensation for  delay  in  receiviuK  the  money, 
as  an  Inducement  to  the  taxpayer  to  make 
prompt  payment,  or  as  a  punishment  for  de- 
lay. In  either  case,  that  upon  which  the  col- 
lection was  founded  would  be  entitled  to  the 
benefit  thereof,  and  each  of  the  fimds  would 
be  entitled  to  its  pro  mta  share.  The  au- 
thorities upon  the  subject  are  not  numerous, 
bat  the  only  ones  which  have  been  dted  sup- 


port this  contention.  Board  of  Gom'rs  r. 
State  (Ind.  Sup.)  22  N.  E.  10;  State  t.  Hnffa. 
ker,  11  Nev.  300;  People  t.  Bels  (CaL)  18 
Foe.  300.  See,  also,  State  t.  Bowker,  4  Kan. 
114;  Railway  Oo.  t.  Amrlne,  10  Kan.  81& 
It  Is  true  that  In  some  of  these  cases  force  is 
given  by  the  court  to  expressions  in  the  stat- 
utes of  the  states  tn  which  they  were  ren- 
dered; but  such  expressions  did  not  tn  terms 
dispose  of  the  penalty  and  Interest,  and  the 
question  may  be  said  to  have  been  decided 
uolnfluenced  by  any  statutory  prorlsloji.  In 
some,  the  oplni(ms  cltarly  show  this,  and,  in 
the  others,  expressions  occur  which  were  un- 
necessary, unless  it  was  the  Intention  of  the 
court  to  bold  that.  In  the  absence  of  any  di- 
rection by  the  statute,  the  penalty  and  inter- 
est would  follow  the  taxes  uimn  which  they 
were  assessed.  It  follows  liiat,  if  our  statute 
contains  no  direction  as  to  the  disposition  of 
the  penalty  and  interest,  they  must  be  appor- 
tioned to  the  seraial  funds  Included  In  Am 
tax  upon  which  they  are  coUectad. 

The  appellant  has  cited  sereml  prorlslODs 
of  the  statute  which  it  Is  claimed  tend  to 
show  that  it  was  the  Intention  of  the  I^s- 
lature  to  direct  money  so  oellectsd  Into  the 
general  fund  ot  the  county.  As  to  that  pert 
of  H  which  Is  collected  as  interest,  naae  of 
the  sections  referred  to  tend  to  sostaln  this 
claim,  except  section  172  of  the  revenue  law 
of  1879.  This  section  cleariy  provided  that 
the  money  so  collected  should  t>e  p^d  Into  the 
county  treasury  tcr  the  benefit  of  the  coun- 
ty, and,  if  not  repealed.  Is  sufflclent  to  sus- 
tain the  contention  of  app^ant  as  to  the  In- 
terest; and.  If  the  Interest  should  be  so  dis- 
posed of,  it  would  probably  fallow  that  a  like 
disposition  should  be  made  ct  the  praialty, 
for  there  could  be  no  good  reason  why  the 
county  ehouM  be  entitled  to  the  interest 
which  would  not  equally  apply  to  the  penalty. 
Certain  other  sections  which  have  been  In 
force  at  different  times  have  a  tenden<7  to 
show  that  the  penalty  was  to  be  collected  for 
the  benefit  of  the  county.  These  sections  pro- 
vided. In  general  terms,  tar  the  payment  <rf 
such  penalties  to  iSie  officers  who  made  the 
collection;  and  by  reason  of  the  ftict  that,  un- 
der the  present  law,  fees  which  were  Conner- 
ly  paid  to  officers  are  paid  to  the  coun^.  It  Is 
aiT^ed  that  these  penalties  should  be  thus 
disposed  of.  But  a  careful  examination  of  aU 
these  sections  has  failed  to  satisfy  ns  that 
there  has  been  any  such  leglslatfon  as  would 
warrant  us  in  holding  that  thereby  such  pen- 
alties had  been  directed  Into  the  general  fund 
of  the  county,  and  their  disposition,  Bke  that 
of  the  Interest,  must  be  held  not  to  have  been 
provided  for  except  in  said  section  172.  It  Is 
not  necessary  to  determine  the  effect  upon 
said  section  of  the  several  acts  relating  to 
revenue  passed  by  the  legislature  prior  to  the 
revenue  act  of  1893.  Said  section  was  enact- 
ed as  a  part  of  a  law  which  provided  genei^ 
ally  for  the  assessment  and  collection  of 
taxes.  That  of  1803  was  of  the  same  nature, 
snd  -purported  to  oorer  the  mme  groimd,  and 
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under  the  nfle  recognized  by  tiys  court  Ut 
State  T.  Coal  Ca.  4  Waab.  422.  30  Pac.  728, 
would,  by  ImpUcatton,  repeal  all  prior  rere- 
me  laws.  Bat  It  fa  not  necessary  to  hold 
that  tfate  section  waa  repealed  by  hni^lofttion. 
Tbere  was  a  section  contained  In  tbe  act  of 
1893  wtiioh.  In  express  terms,  repealed  all  acta 
iroTldlng  for  tbe  asseasment  and  coUeetlsn 
of  taxes;  and  It  most  be  bdd  tbat  all  of  tbe 
act  of  1879.  If  tbcn  In  force,  was  tbertit>y  re- 
pealed. The  only  section  of  onr  statute  wblcb 
had  made  prorlcdon  as  to  tbe  disposition  of  the 
tesaaity  or  tntevest  collected  upon  delin<;ruent 
taxes  baa  been  repealed,  and  there  Is  nothing 
at  which  the  court  can  take  notice  to  show 
tbat  the  leglBlatnre  has  recogidaed  the  gen- 
eral custom  rtftared  to  by  appellant 

It  follows  that  the  role  first  at&ted  must 
obtain,  and  tbat  It  nnist  be  held  that  the  pen- 
alty and  Interest  are  a  part  of  tbe  tax  col- 
lected, and  must  be  disposed  of  with  It 
This  was  flie  conelaafon  arrtred  at  by  the  sa- 
ptfior  coort.  and  its  judgment  In  tbe  premises 
snst  ts  nfflnsed. 

soon,  ANDBR8,  and  OOHDON,  JT„  con- 
cur* 


VUBTH  et  al.  t.  UNFTUD  STATBS  MOBfF- 
OAGB  *  TBUffr  <X>. 

(Siq>reme  Oonrt  of  Waahington.  Not.  14* 
1895.) 

AmtnoMBuatma-  Baas  or  Rbal  BttAia— Onun 

OP  Court— Bdvpioibkot. 

1.  Under  Code  Proc.  $  1006,  regnlring  the 
court,  on  petition  of  admiDjatrators  for  an  order 
for  the  sale  of  real  estate  of  their  decedent,  to 
issae  an  order  directiag  '*bU  peraons  taterest* 
ed"  to  appear  to  ahow  oanse  why  the  order 
ahould  Bot  be  eranted,  the  names  of  the  inter- 
ested parties,  though  known,  need  not  be  glTeo. 

2.  Failure  in  isBDlng  an  order  for  the  sale 
vt  real  estate  of  decedwt  by  administrators  to 
designate  tbe  paper  In  which  the  publication 
shau  be  made,  aa  required  by  Code  Proc  { 
1007,  is  enred  by  an  order  of  oonrt  confirming 
the  sale. 

Appeal  from  supwtor  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Jacob  Furtb  and  Minnie  Tesler. 
admlnlstratcnti,  against  the  United  States 
Mortice  &  TruBt  Company  for  the  specific 
performance  of  a  contract  of  purchase  of 
real  estate.  From  a  Judgment  for  plaintlffa, 
defendant  appeals.  Affirmed. 

R.  C  Stmdwlck  and  W.  A.  Peters,  for  ap> 
pellant  Carr  &  Preston,  White  &  Munday, 
and  H.  B.  Sfalelds,  for  respondents. 

SCO^,  J.  The  respondents  were  duly  ap- 
pointed administrator  and  adminlatratrtx  of 
tbe  estate  of  Henry  L.  Yesler,  deceased. 
Pending,  and  as  a  part  of  the  admlnlstratioo 
thereof,  they  petitioned  tbe  court  for  an  or- 
der to  sell  certain  real  estate.  Tbe  sale  waa 
directed,  and  tbe  property  was  aold  to  ap- 
pdlnit  for  tbe  sam  of  f  190,000.   Ten  pw 


cent  of  tbe  purchase  price  was  paid,  and 
the  sale  was  confirmed  by  the  court  A 
deed  of  tbe  premlsee  waa  tendered  to  the 
appellant,  and  the  balance  of  tbe  purchase 
price  was  demanded.  Appelant  refused  to 
accept  tbe  deed,  or  pay  the  balance  of  the 
purchase  money,  on  tbe  ground  tbat  the  pro- 
ceedings were  tnyalid,  and  tbat  the  same 
would  not  operate  to  transfer  title  to 
the  property;  whereapon  the  respondents 
brought  this  action,  setHng  tartb  tbe  proceed- 
ings, tendering  tbe  deed,  and  praying  that 
appellant  be  compelled  to  pay  tbe  balance  of 
tbe  puTf^iase  price.  A  decree  was  rendered 
adjudging  the  proceedings  to  be  Talld,  and 
that  appellant  should  pay  the  bidance  of  the 
sum  bid.  and  this  appeal  was  taken  tberft- 
from. 

It  Is  conceded  that  unless  tbe  proceedings 
were  sufficiently  regular  to  transfer  the  title 
to  the  property  In  question  to  the  ^pellant, 
it  had  the  right  to  refuse  to  pay  the  pur- 
chase prlca  It  Is  contended  that  said  pro- 
ceedings were  Invalid,  on  tbe  ground  that 
none  of  tbe  heirs  were  named  in  the  order  to 
aivear  and  show  cause  wby  a  sale  sfa»uld  not 
be  granted,  but  said  order  was  directed  only  '*to 
all  persons  interested";  and  the  proceedings 
are  further  objected  to  because  no  newspar 
per  was  designated  by  tbe  court  for  the 
publication  of  the  notice  in  the  order  afore- 
said. 

It  Is  conceded  that  the  order  to  show  cause 
was  In  fact  published  the  reaulred  number 
of  times  in  a  competent  newspaper,  and  that 
this  was  done  under  tbe  direction  of  tbe 
<derfe  of  said  court.  It  does  not  appear  that 
the  same  was  not  done  under  and  by  virtue 
of  the  sanction  or  direction  of  the  Judge  of 
said  court  but  only  that  the  Judge  did  not 
issue  a  formal  order  of  publication,  desig- 
nating a  particular  newspaper.  As  to  the 
form  of  tbe  order,  the  statute  (section  1000, 
Code  Proc.)  does  not,  In  terms,  require  it  to 
be  addressed  to  the  heirs  of  the  deceased 
by  name,  nor  have  we  been  cited  to  any  pro- 
Tlslon  of  the  Code  requiring  this  to  be  done. 
The  provision  of  the  section  aforesaid  IB 
that  the  court  shall  make  an  order  directing 
"all  persons  Interested"  to  appear  at  the 
time  and  place  specified;  and.  while  It  would 
be  proper  to  name  tbe  parties  Interested, 
where  the  same  are  known,  we  do  not  think 
that  It  Is  essential,  under  existing  legisla- 
tion. It  la  within  the  power  of  the  legisla- 
ture to  direct  Bucb  sales  to  be  made  without^ 
notice,  and,  this  being  true,  the  legislature 
could,  of  course,  specify  the  kind  of  notice 
that  should  be  given.  Nor  Is  there  any  pro- 
vision requiring  that  an  order  for  publica- 
tion of  the  notice,  with  a  designation  of  a 
particular  newspaper,  shall  be  contained  In 
the  order  to  show  cause  why  a  sale  should 
not  be  granted.  Section  lOOT  does  provide 
that  a  copy  of  such  order,  If  published,  shall 
be  published  in  such  newspaper  as  the  court 
shall  order,  and  regularly,  of  course,  there 
should  be  a  formal  <»^er  entered  of  ncoT<L 
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But  It  seeniB  to  na  tbat  tbe  matten  ccon- 
plalned  of  were  nothing  more  than  irrego- 
larltira.  In  no  wise  fatal  to  the  proceedingB, 
and  which  could  bOi  and  were  snbeequently, 
cured  by  the  order  of  the  court  confirming 
the  sale.  According  to  the  settled  law  of 
this  state,  under  the  repeated  holdings  at 
this  court,  upon  the  app<^tment  of  the  re- 
spondents as  administrator  and  administra- 
trix, respectively,  tba  court  obtained  Jurla- 
dlctlon  of  the  real  and  personal  estate  of  the 
deceased,  and  the  administration  of  the  es- 
tate Is  a  proceeding  In  rem  (Ryan  t.  Fergus- 
son,  8  Wash.  St  366,  28  Pac.  910;  Ackerson 
T.  Orchard,  7  Wash.  377,  34  Fac.  110%  and 
35  Fac.  605;  Hyde  t.  Heller,  10  Wash.  586. 
39  Fac.  249);  and  we  are  of  the  opinion  that 
the  judgment  of  the  superior  court  must  be 
affirmed. 

nOYT,  O.  J.,  and  DUNBAB.  ANDBBS, 
and  GOBDON,  JJ..  concur. 


WILSON  T.  BOARD  OF  STATE  LAND 

GOM'BS. 

(SiQffeme  Court  of  WaBhington.  Not.  14, 

1895.) 

Katioablb  Watkrs — Harbob  Lines. 
Under  Const,  art.  15,  S  1,  providing  for 
the  establishment  of  hsrbor  lines  oy  the  board 
of  harbor  commissioaers,  in  navigaUe  waters, 
In  front  of  "citiea,"  and  section  3,  proriding  that 
"municipal  corporationa"  shall  have  the  ri^ht 
to  extend  their  streets  over  the  intervening  tide 
lands,  the  board  has  power  to  establish  harbor 
lines  in  front  of  "towns,"  and  therefore  act 
March  21,  1805,  providing  for  the  disestablish- 
ment of  harbor  lines  in  front  of  "towns,"  Is  on- 
constitational. 

Appeal  from  superior  court,  Ghebalia  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  John  O.  Wilson  against  the 
board  of  state  land  commissiouers.  From  a 
Judgment  sustaining  demurrers  to' the  com- 
plaint, plaintiff  appeals.  Reversed. 

Austin  B.  Ortffltbfl,  for  appellant  8.  3. 
Chadwick,  for  respondent 

DUXBAB,  J.  The  question  Involved  In  this 
case  is.  Is  the  act  of  March  21,  1895,  authoriz- 
ing, under  certain  conditions,  the  disestab- 
lishment of  harbor  lines  in  front  of  towns, 
consistent  with  article  15  of  the  constitutl<Hi? 
this  being  an  attempt  by  injunction  to  pre- 
vent the  disestablishment  respondents  of 
the  harbor  lines  in  front  of  the  town  of  Cos- 
mopolls.  Demurrer  to  complaint  was  sus- 
tained, and  exceptions  allowed  to  orders  sus- 
taining demurrer  and  Judgment  of  dismissal, 
from  both  of  which  this  appeal  Is  taken. 

The  act  under  discussion  provides,  among 
other  things,  that  upon  the  presentation  of 
certain  petitloiu,  release,  and  agreement, 
complying  with  its  provisions,  It  shall  be  the 
duty  of  respondent  board  forthwith  "to  hear 
and  determine  sneh  petitions,  and  if  It  be 
determined  that  such  petitions  are  made  in 


good  f^th,  and  that  the  prorlslons  of  tbis 
act  have  been  fully  complied  with.  It  aball 
be  obligatory  upon  the  board  at  once,  to  dl8> 
eatabllah  auch  harbor  lines:  Frorlded  noth- 
ing In  this  act  shall  be  deemed  to  aM>ly  to, 
or  In  any  wise  affect  any  harbor  line  here- 
tofore established  at  or  In  tn»it  of  any 
city."  It  Is  conceded  by  the  appeUant  that 
the  statute  Is  plain  In  its  provlaions,  and 
was  passed  for  the  ajiedal  purpMO  of  en- 
abling such  harbor  lines  as  the  me  In  ques- 
tion to  be  set  aride;  also,  that  the  petition's 
have  brou^t  their  case  in  all  respects  with- 
in the  provisions  of  the  act  of  March  21, 1896, 
above  referred  to;  and  It  Is  also  admitted 
fbaX  the  town  of  Oosmop<dis  Is  a  town  of  the 
fourth  class,  duly  Incorporated  under  the 
general  laws  apidlcable  to  the  Incorporadon 
of  towns.  Section  1  at  article  16  of  the  con- 
stitution, after  making  provisions  for  ap- 
pointment of  harbor  line  commission,  pro- 
vides the  duty  of  such  commission,  viz.  to 
"estabUsh  harbor  lines  In  the  navlgaUe  wa- 
ters of  all  harbon,  eatuarl^  bays  and  Inlets 
of  this  state,  wherever  auOh  navigatde  waters 
lie  within  or  In  front  of  the  corporate  llmlto 
of  any  city,  or  within  one  mile  thereof  up- 
on elthn  side";  and  certain  area  witbln  any 
auch  llnea  **shall  be  forever  reserved  for 
landings,  wharves,  streets,  and  other  conven- 
loicea  of  navigation  and  commerce^"  It  Is 
conceded  by  the  respondents  that  tike  power 
sought  to  be  exerctaed  by  the  board  In  this 
case  could  not  be  exercised  in  Che  <s8e  of  a 
city,  but  it  is  Insisted  that  the  constitutional 
Inhibition  does  not  extend  to  the  dlsestabllah- 
ment  of  harbor  lines  heretofore  established 
in  front  of  towns.  It  seems  to  us  tbat  tbis 
question  has  been  squarely  decided  by  this 
court  In  the  case  of  State  t.  Board  of  Bap- 
bor  line  Gom*r8,  4  Wash.  6^  29  Fac.  938, 
where  it  was  hdd  tbat  "the  board  ot  harbor 
line  commission's  is  authorized,  under  arti- 
cle 16,  {  1,  of  the  coustltution,  to  ertauiah 
harbor  Hues  In  front  of  town^  as  well  as 
cities."  This  decision  Is  noticed  by  the  re- 
spondent In  his  brief,  but  he  Insists  that  It 
Is  not  applicable  to  the  case  at  bar,  and  tbat 
the  reference  to  section  3  of  article  16  by  the 
court  in  the  case  above  mentioned  was  not  war- 
ranted by  any  fact  arising  in  tiie  case  ibsn  at 
bar,  but  that  the  dedslon  was  based  upon 
the  relation  of  the  statutes  then  in  force  to 
said  article  15.  We  have  examined  that  de- 
cision with  some  care,  and  also  the  brief  of 
respondent  in  tliat  case,  which  contains  the 
following  statement:  "The  question  is  taere 
squarely  presented,  then,  whether  tbe  consti- 
tution gives  to  the  board  of  harbor  line  com- 
missioners any  Jurisdiction  to  lay  out  bartwr 
lines  in  front  of  a  town,  as  distingnisbed 
from  a  city.  The  appellants  argue  that  it 
does,  and  seem  to  rest  their  arguments  main- 
ly upon  the  use  of  the  broad  term  'municipal 
corporations'  In  section  S  of  article  15  of  tbe 
constitution."  The  brief  of  the  appellant  also 
states  the  same  proposition,  and  relies  upon 
the  phraseology  of  section  ft;  and  the  opinloa 
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■bows  condnslTely  tbat  tbe  court  was  con- 
■tming  the  constltntioiial  proTlaion,  ratber 
than  the  statntes,  aa  It  was  conceded  that 
tbe  powers  of  tbe  board  of  harlxtr  line  com- 
Bilssloners  were  dependent  upon  the  consti- 
tution. It  will  not  do  to  hold  that  the  consti- 
tution, In  the  article  referred  to,  used  the 
word  "city"  with  reference  to  towns  for  the 
purpose  of  compelltng  the  establishment  of 
harbor  Un^,  and  then  construe  the  same 
section  to  mean  exactly  the  opposite  for  the 
purpose  of  destroying  the  same  lines;  and. 
If  it  were  an  original  proposition  before  this 
court,  we  should  be  Inclined  to  render  the 
same  decision.  We  think  tbat  all  the  power 
that  can  be  exerclaed  by  the  legislature  la 
found  In  section  2,  which  provides  that  "the 
legislature  shall  provide  general  laws  for 
the  leasing  of  tbe  right  to  buUd  and  maintain 
wharves,  docks,  and  other  structures,  upon 
the  areas  mentioned  in  section  1  of  this  ar^ 
tide,"  and  no  other  interference  was  allow- 
ed, excepting  the  privilege  granted  to  munic- 
ipal corporations  to  extend  their  streets  over 
intervening  tide  lands,  to  and  across  the 
areas  reserved.  It  was  evidently  the  inten- 
tion of  the  constitution  to  place  this  question 
at  rest  when  the  harbor  lines  had  once  been 
estabitsfaed,  and  the  argument  of  the  appel- 
lant in  relation  to  the  expediency  of  tbe  law, 
viE.  that  these  lines  are  more  often  an  tm- 
pedlment  commerce  and  navigation  than 
otherwise,  is  an  argument  which,  in  our 
Judgment,  would  have  been  more  properly 
addressed  to  the  makers  of  the  constitution; 
bnt,  aa  the  law  now  stands,  we  are  of  the 
opinion  that  tbe  only  way  to  disestablish  a 
harbor  Une  la  through  the  agency  of  a  con- 
stitutional amradment  It  follows  that  the 
cause  will  be  reversed,  with  Instructions  to 
the  lower  conrt  to  overrule  tbe  demurrer, 
and  grant  the  Injunction  prayed  for. 

HOYT,  a  J.,  and  ANDBBS  and  QOBDON, 
31.,  concur. 


ROGERS  et  al.  t.  MILLER.^ 
(Bniweme  Oourt  of  Washington.  Nov.  20, 

1890.) 

QoiBTiNe  T1T1.B— AitTSRsa  Pombbsioit— Flbadiito 
— Paoor— MoBTOAQa— SunioiBNCT  or  Dsborip- 

VIOK— JUDaMXHT  or  FonCLO«trB»-0(HJ.ATBBAI. 

Attaok— Pbbsuhptions. 

1.  In  an  action  to  quiet  title,  evidence  of  ti- 
tle by  advene  possession  is  admiaaible  under 
an  allegatioQ  of  ownership  in  fee. 

2.  Evidence  that  for  21$  years  plaintifFs 
regularly  listed  certain  laud  for  taxation;  that 
it  was  assessed  against  them,  and  tbat  they  paid 
the  taxes  thereon;  tbat  they  exercised  acts  of 
ownenliiD  by  soling  timber  to  diirerent  persons 
and  refnsing  to  permit  others  to  take  timber; 
and  that  for  a  portion  of  the  time  the  land  was 
In  the  actnal  possession  of  their  nfrent.— is  suf- 
ficient to'sbow  titie  by  adverse  possession. 

3.  W.  settled  on  land,  ^rior  to  its  survey, 
Untler  an  act  of  congress  which  atithorized  him, 
after  the  surveys  were  extended,  to  make  bis 
claim  conform  as  nearly  as  practicable  to  legal 
subdivisions.    W.  afterwards  mortgaged  the 

s  Rehearing  pending. 


premises,  describing  them  as  "all  that  certidn 
parcel  •  •  •  known  as  "W.'s  land  claim,'  §it- 
aated,"  etc.  Beld  that,  though  the  description 
in  the  mortgage  conflicted  with  that  in  tbe  pre- 
vious notification  filed  by  W.,  and  was  shown 
by  subsequent  surveys  to  be  in  fact  erroneous, 
it  nevertheless  conveyed  the  "land  claim." 

4.  A  decree  of  foreclosure  rendered  by  a 
court  of  competent  jurisdiction,  which  finds  that 
service  of  the  summons  and  comidaint  was  duly 
made  according  to  law,  is  valid  on  collateral  at- 
tack, though  a  summons  Issued  in  the  proceed- 
ings was  lef^ally  insiiflScIent,  if  it  appears  tbat 
there  was  time  for  another  summons  and  for  a 
valid  service  thereof. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  B.  B.  Rogers  and  another 
against  Fred  G.  Miller  to  quiet  title.  From 
a  decree  for  plalntUto,  defendant  appeals. 
Affirmed. 

Ira  A.  Town  and  W.  W.  Idkens,  for  appel- 
.lant  Sharpstein  ft  Blattner,  for  respond:- 
ents. 

GORDON,  J.  This  appeal  Is  from  a  de- 
cree of  the  superior  court  of  Pierce  county 
quieting  reapondents*  tiUe  to  certain  real 
property.  It  appears  from  the  record  that, 
some  time  In  1860,  WllUam  B.  Wilton  aet- 
tied  upon  the  premises  In  dispute  under  the 
act  of  congress  of  September  27, 1850,  known 
as  the  "Donation  Act."  On  April  7, 18&5,  be 
filed  hts  notification.  On  May  29,  1869,  he 
submitted  his  final  proof  to  the  register  and 
receiver  of  the  United  StatM  land  office  at 
Olympla,  which  proof  was  accepted  by  them, 
and  certificate  for  patent  duly  issued.  On 
August  27,  1871,  a  i>atent  for  said  land  was 
Issued.  On  January  9,  1860,  after  the  ex- 
piration of  the  period  of  residence  required 
by  the  donation  act,  Wilton  and  wife  mort- 
gaged the  premlaes  to  3.  McCaw  and  re- 
spondent Rogers  to  secure  the  payment  of 
$601  due  on  January  1,  1862.  Thereafter 
proceedings  were  Instituted  In  the  district 
court  of  the  Third  Judicial  district  of  Wash- 
ington Territory,  and  on  the  26th  day  of 
May,  18G6,  a  decree  of  foreclosure  was  duly 
made  and  entered  therein.  Pursuant  to  said 
decree  said  mortgaged  premises  were  sold, 
said  mortgagees  becoming  the  purchasers  at 
said  sale,  which  sale  was  thereafter  con- 
firmed by  an  order  of  said  court,  and  a  deed 
to  said  premises  duly  executed  by  the  slier- 
la.  Subsequently  respondent  LIttiejohn  suc- 
ceeded to  all  of  the  Interest  of  said  McCaw 
In  said  prenilses.  It  further  appears  tbat, 
some  time  in  1861  or  1862,  said  Wilton  re- 
moved from  the  territory  of  Washington  to 
Mexico;  that  thereafter  his  wherenbouts 
was  unluiown  to  his  former  friends  and  ac- 
quaintances, who  believed  him  dead.  On  the 
18tb  of  August,  1890,  said  Wilton  conveyed 
said  premises  to  tbe  appellant,  Miller,  The 
lower  court  found  that  tbe  respondents  "are 
now,  and  for  a  period  of  more  than  20  years 
preceding  the  commencement  of  this  action 
had  been,  in  the  possession"  of  tbe  premises 
In  question,  and  that  they  "are  the  owners 
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Id  fM  each  of  an  undivided  one-half  of  said 
premiBes;  that  the  claim  of  the  defendant 
[api>ellant]  to  said  premises  Is  without  any 
right  whatever,  and  the  said  defendant  [ap- 
pellant] has  neither  estate,  right,  ttfle,  nor 
Interest  whatever  In  said  land  or  any  part 
thereof." 

The  appellant  contends  that  respondents 
did  not  plead  adverse  possession  under  color 
of  title,  and  that  the  lower  court  erred  In 
permitting  any  evidence  thereof  to  be  giv- 
en. This  contention  we  ttalnk  Is  unfounded. 
The  allegatioB  of  own«Bhlp  In  fee  entitled 
the  respondents  to  Introduce  proof  of  any  ti- 
tle, Inclndlng  that  acquired  by  adverse  pos- 
session. Such  was  the  holding  of  this  court 
In  Raymond  v.  MDrrlsen.  9  Wash.  150,  37 
Fac.  318,  where  it  was  said:  'It  would  only 
have  been  necessary  for  them  to  allege  that 
they  were  the  owners  in  fee,  and  lawfully 
seised  and  possessed  of  %  in  order  to  state 
a  good  title  bi  themselves,  l^iey  could  then 
have  proved  upon  the  trial  that  their  title 
was  based  upon  an  adverse  posses^n  main- 
tained for  the  requisite  period,  since  suob 
possession  la  now  genearaJly  held  to  confer 
upon  the  poMBBsor  the  abac^te  legal  title 
in  fee  of  the  estate^"  The  evidence  of  ad^ 
verse  possession  was  competent  and  suffi- 
cient. It  is  imdlsputed  that  for  25  years 
last  past  the  respondents  regularly  listed 
said  land  for  taxation;  tiiat  It  bas,  during 
aU  of  said  time,  been  assessed  to  them,  and 
the  taxes  thereon  have  for  said  entire  period 
been  paid  by  themi;  that  tb^  continually 
and  without  intermptlcm  exercised  the  usual 
acts  of  ownmUp,  selling  timber  to  differ^ 
Mt  persons  and  re^uidng  to  permit  others  to 
take  timber  therefrom,  and  Buffering  parties 
to  go  upon  the  land  and  refusing  to  extend 
like  privileges  to  otiiers,  and  for  a  portion  of 
the  time  the  pvt^erty  had  been  in  the  actnU 
poasesalon  of  their  agmt  We  have  exam- 
ined the  etrldence  aubndtted  below  uid  think 
It  an^Iy  snfllcfont  to  sustain  the  finding  of 
the  lower  court  In  this  regard,  and  that  the 
case  made  by  the  evidence  Is  much  stronger 
than  ttiBt  presented  by  the  record  In  Land 
Oo.  T.  Dibble,  4  Wash.  764. 81  Pac.  80,  which 
was  there  held  sufficient. 

Sectmd.  The  dcscriptisn  of  the  premises  In 
the  notification  filed  by  Wilton  in  1856  con- 
flicts with  tiie  deaeription  given  In  the  mort- 
gage to  McCaw  and  Rogers,  heretofore  men- 
tioned, and  the  deseriptum  contained  in  the 
certificate  and  patent  also  cmifltcts  with  both 
the  description  in  the  mortgage  and  notlfr 
cation;  and  It  Is  contended  by  the  appellant 
that  the  mortgage  does  not  cover  any  of  the 
premises  described  In  the  notification,  ex- 
cepting only  10  acres.  He  further  contends 
that  If  this  was  due  to  a  mistake  In  describ- 
ing the  premises  In  the  mortgage,  the  lat- 
ter should  have  been  reformed  prior  to  fore- 
tiosnre,  and  that  a  deed  founded  upon  such 
false  and  erroneous  description  Is  wholly  ix^ 
sufficient  to  give  color  of  title.  From  the 
^roof  it  satisfactorily  appears  that  Wilton 


entwed  but  one  piece  of  land  under  said  do- 
nation actr  and  had  but  one  "land  claim"; 
tiiat  his  setttenent  thereon  waa  ma4e  prior 
to  the  survey.  In  said  mortgage  the  prem- 
Isea  are  described  w  "all  of  that  certain  par- 
ed or  quarter  sectleii  of  land  bnown  as  *\V11- 
toD's  Land  Olalm.'  sttuated  oa  what  la 
knewn  as  tiie  'Narrows,'  at  the  entzance  of 
Pnget  Sound,  south  and  east  slda  markeA 
and  bounded,"  vbo.  Then  f<dlow»a  more  par- 
ticular descr^on.  The  act  of  congrees  lu 
question  authedaed  the  claimant,  after  tb« 
anrvaya  were  extmded,  to  make  his  claim 
csnform  as  nearly  as  practic&hle  te  legal 
BUbdiTlsions.  What,  be  undertook  to  mort- 
gage, and  did  mortgage,  was  hla  "laud 
claim,"  and  the  mere  fact  tint  a  subaeqaent 
survey  dladoMd  that  the  partlcnlar  daacrip- 
tion  of  such  "land  d^m"  osntalaed  In  tha 
mortgage  was,  in  fact,  erroneous,  cannot 
avail  the  appellant  Association  t.  Yierca, 
48  Cat  572;  Konan  Babam,  4S  La.  Ann. 
7W,  ISfiouth.  ItSfi. 

Third.  Appellant  also  insists  that  the  de- 
cree of  the  district  court  foreclosing  said 
mortgage  was  and  Is  void  for  want  of  juris* 
diction,  because  the  notice  or  summons  Is- 
sued to  defendant  In  said  cause  was  not  in 
the  form  required  by  law  in  this:  that  the 
time  provided  in  said  summona  for  tiie  ap* 
pearance  of  said  defendant  waa  therein  statf 
ed  to  be  three  months  after  September  25, 
1886,  tnstead  of  two  months,  and  that  the 
words  of  the  atatnte,  "whidi  will  come  on  to 
be  heard  at  the  first  term  of  the  cmirt,**  are 
not  ctrntalned  in  said  notice  or  snnunona. 
For  a  betfew  uuderstandtaig  of  this  objection^ 
it  may  be  stated  that  all  of  the  fllee  in  the 
foreckwnre  suit  are  lost,  and  none  of  them 
were  produced  upon  the  trial  of  this  cause 
below.  SeoondaiT  evidence  as  to  certain  of 
the  proceedings  taken  la  said  foredosure  ac- 
tion was  offered  and  received.  We  deem  It 
mmeoeasary  to  determine  whether  a  sum- 
mons of  the  character  so  shown  to  have  been 
iraued  In  said  cause  was  legally  sufficl^t. 
In  view  of  oth«r  consldmitions  which  seem 
to  us  of  contn^lng  importance.  Tlx.:  (1) 
The  decrae  itself  redtM  that  it  mpeared  to 
the  cowt  thweln  that  '^service  of  the  com- 
plaint and  notice  had  been  duly  made  ac- 
cording to  law";  and  (2}  assumbtg,  witbont 
deciding,  that  the  sumnums  In  question  was 
legally  insufficient,  Qiere  nevertbeless  vras 
ample  time,  after  completion  of  the  publica- 
tion of  such  summons,  for  another  and  en- 
tirely sufficient  summons  to  have  been  is* 
sued  and  served,  and  in  the  absence  from 
the  record  of  any  such  summras  or  evidence 
concerning  It,  this  court  would  presume,  in 
alA  of  the  decree,  and  aa  against  collateral 
attack,  that  such  waa  the  tnct  "Every  fact 
not  negatived  by  the  record  will  be  pre- 
sumed In  aid  of  the  Judgment,  and  it  will 
only  be  held  void  when  It  afilnnatively  ap- 
pears from  the  record  that  the  court  had  no 
luriBdlcti<ai  to  render  It"  Munch  v.  Mis 
lAren,  0  Wash.  67fl^  38  Fac.  206.   The  court 
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renderins  tb»  dMiie«>  of  ffoEedosnre  was  a 
court  of  general  jurisdiction,  baring  Juris- 
dictioD  of  the  subject-matter,  and  it  became 
a  question  for  It  to  determine  the  Bufflclency 
of  the  service  of  summoos  In  said  case. 
That  queatleo,  u  we  have  seen.  It  did  deter- 
mine, and  the  decree  expresses  such  deter- 
mlnatl(»i,  t\m.  that  serriee  of  the  complaint 
and  notice  had  been  duly  made  according  to 
law.    "There  having  been  time  for  another 
summons  and  for  a  valid  service  of  the 
B;ime,  they  will  be  presumed  In  the  case  of 
such  finding."    Mulvey  v.  Gibbons,  87  111. 
3b-7;   MUler  t.  Handr.  40  m.  4^;  Lyle  t. 
Horstman  (Tex.  Glr.  App.)  25  3.  W.  802. 
The  flodiug  of  the  court  *i;hat  service  of  the 
complaint  and  notice  had  been  duly  made 
according  ta  law"  Is  not  contradicted  by 
merely  showing  that  a  summons  which  was 
legally  insufficient  bad  In  fact  been  pub- 
lished.   "As  much  reliance  ought  to  be 
placed  on  the  finding  of  a  court,  as  respects 
Its  Jurisdiction,  as  to  other  facts  In  the  esse, 
onless  contradicted  by  the  record  Its^;  oth- 
erwise, opportunity  might  be  afforded  in 
many  instances,  by  the  destruction  of  the 
flies  by  parties  interested,  or  by  mere  acci- 
dent, to  defeat  sales  made  In  the  utmost 
good  faith.  *  *  *  It  Is  conceded  the  sum- 
mons to  the  July  term  of  the  county  court 
was  without  authority  of  law,  and  that 
service  upon  It  would  have  given  the  court 
no  Jurisdiction  over  the  person  of  the  de- 
fendant.   But,  between  that  term  and  the 
convening  ct  the  court  for  the  August  term, 
there  was  ample  time  In  which  another 
summons    might   have   been    Issued  and 
served.    It  must  have  so  appeared  to  the 
fwurt,  for  it  solemnly  found  defendant  'had 
due  and  legal  notice"  of  the  filing  of  the 
petition,  from  the  return  of  the  sheriff  on 
the  summons.    Th^e  Is  nothing  to  show 
the  (»urt  acted  on  the  void  summons  to  the 
July  term  of  the  court.    The  pcesumptlon 
Is  the  court  knew  that  summons  was  void, 
as  having  been  Issued  contrary  to  provisions 
of  the  statute,  and  that  service  of  it  by  the 
sheiitt  did  not  give  the  defendant  'due  and 
legal  notice'  of  the  filing  of  the  petition. 
How,  then,  did  the  court  find  it  had  juris- 
diction of  the  person  of  the  defendant?  It 
must  have  been  from  a  sumuKHis  Issued  to 
the  Augnst  term,  upon  which  there  was  the 
proper  return  of  service  by  the  sheriff;  oth- 
erwise. Its  finding  on  the  question  of  juris- 
diction would  be  absolutely  untrue.  All  rea- 
sonable presumptions  are  In  favor  of  the  ju- 
risdiction of  the  court,  and  the  law  will  pre- 
sume, prima  fade,  at  least,  from  the  finding 
of  the  court,  that  such  was  the  fact,— that 
such  summons,  with  the  proper  return  on  It, 
was  before  the  court,  and  may  have  been 
abstracted  or  lost  from  the  fllea"  Matthews 
V.  Hoff,  118  IlL  00. 

Fourth.  It  appears  that,  after  this  cause 
had  been  submitted  to  the  court  below  upon 
th»  proofa  and  acKumenta  of  couns^  the 


conct  reopened  the  cause  and  recetved  fur- 
ther testimony  upon  behalf  ot  [dalnttffs. 
This  testimony  was  taken  only  after  due  no- 
tice to  the  appellant  We  tttlnk,  under  tbe 
circumstances,  that  the  course  pursued  was 
net  an  abuse  of  tbe  discretionary  powers 
of  the  trial  court,  and  we  have  failed  to  find 
scything  In  the  testimony  so  taken  that 
could  be  considered  as  affecting  tbe  rights 
of  parties. 

Other  points  of  error  presented  by  appel- 
lant's brief  have  been  examined,  but  we  con- 
sider none  of  tbem  of  snfficlent  importance 
to  warrant  a  revwssl  ot  tb»  decree,  wUeli 
win  be  affirmed. 

ANDBBS,  800TT.  and  DUNBAB,  JJ., 
concnr.  « 

HOTT.  G.  J.  I  concur  In  the  result,  but 
not  in  what  is  said  as  to  adverse  posacaslon. 


EBMINGTON  v.  PBIC3E  et  al. 

(Supreme  Coort  of  Washington.  Nov.  10; 
188S.) 

AFPBAlr-FlNDIMOS— ONEOTIOMI  HOT  BiAIBBD 

Bblow. 

An  objection  that  the  court  erred  in  ren- 
dering judgment  without  finding  tbe  facts  in 
issue  cannot  be  raised  for  the  first  time  <M 
appeal.  Plaster  Co.  v.  Johnson.  89  Pac.  116^ 
10  Wash.  446,  foUowed. 

Appeal  from  superior  court.  Pierce  county;. 
John  C.  Stallcup,  Judge. 

Action  by  Arthur  Bemlngton.  receiver,  etc^ 
against  James  H.  Price  and  others.  Fron)  » 
Judgment  for  defendants,  plaintiff  appeals* 
Affirmed. 

Parsons,  Gorell  ft  Parsons,  for  appelant. 
Crowley  4b  Sullivan  and  Snell  ft  Bedford,  for 
reHMindents. 

DUNBAR,  J.  This  Is  an  action  by  a  re- 
ceiver to  obtain  possession  of  certain  prop- 
erty In  the  hands  of  the  sheriff  for  the  piv- 
pose  of  managing  and  controlling  said  prop- 
erty, the  prayer  being  for  an  injunction  re- 
straining the  sale  by  said  sheriff;  the  sheriff^ 
having  possession  by  virtue  of  an  execution 
Issued  on  several  different  Judgments,  wblcb 
the  plaUitiffa  alleged  to  tiave  been  flnadn- 
lently  and  illegally  obtained. 

We  will  first  notice  the  purely  legal  quea- 
tlons  involved,  the  first  being  a  questitm  of 
practice,  viz.  an  error  assigned  by  tbe  app^ 
lant,  that  the  court  Nxed  In  rendering  any 
judgment  without  finding  the  facts  In  Issue 
upon  which  the  judgment  was  based.  This 
contention  was  disposed  of  adversely  to  the 
claim  of  appelant  In  Plaster  Go.  v.  Johnson, 
10  Wash.  445,  39  Pac.  115,  where  we  held 
that  an  objection  that  no  finding  of  facta 
was  made  by  the  court  in  an  action  tried  by 
It  cannot  be  urged  on  appeal,  unless  tiiere 
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has  beat  a  reqaeet  tor  a  finding,  or  an  ob- 
jection raised  for  want  of  one  when  pre- 
sented in  the  court  below.  The  record  In 
this  case  does  not  show  that  any  such  objec- 
tion was  Interposed.  There  was,  as  shown 
by  the  record,  request  for  a  finding;  but  It 
was  a  request,  not  for  a  general  finding  by 
the  court,  but  for  particular  findings  sn^ 
gested  by  the  appellant,  and  whether  the 
court  erred  In  refusing  those  particular  find- 
ings we  will  notice  hereafter. 

The  next  contention  Is  that  the  judgments 
were  Told  under  the  statute  providing  for 
the  confession  of  Judgments  without  action, 
in  that  they  were  not  In  accordance  with 
sections  418  and  419  of  the  Code  of  Pro- 
cedure. X^ls  question  was  also  decided  ad- 
versely to  appellant's  coDtentlon  In  Bank  y. 
Levy,  10  Wash.  499,  39  Pac.  f42. 

It  Is  contended  by  the  respondent  that  this 
action  was  a  collateral  attack  on  Judgments 
rendered  by  the  court  having  Jurisdiction  of 
the  persons  to  the  action  and  of  the  subject- 
matter,  and  hence  could  not  be  sustained. 
Without  passing  upon  this  question,  how- 
ever, we  are  satisfied  from  a  thorough  ex- 
amination  of  the  record  that  these  Judg- 
ments were  not  successfully  attacked  upon 
the  merits  of  the  case,  and  that  the  findings 
asked  for  by  the  appellant  were  either  Im- 
material or  could  not  be  found  from  the  tes- 
timony. At  least,  we  think  that  the  court 
was  Justified,  nnder  the  testimony.  In  re- 
fusing to  find  as  requested  by  the  appellant 
Some  of  the  findings  requested  were  in  abso* 
Inte  contradiction  to  undisputed  testimony, 
and  there  were  others  where  the  testimony 
was  conflicting;  and,  without  especially  re- 
viewing the  testimony  in  the  case  which  ap- 
plies to  the  dlfTerent  findings  of  fact  asked 
for  by  the  appellant,  we  are  of  the  opin- 
ion that  the  conclusion  reached  by  the  trial 
court  was  a  correct  one.  and  that  the  cause 
should  have  been  dismissed.  The  Judgment 
will  therefore  be  afllrmed. 

HOTT.  a  J.,  and  SCOTT.  GORDON,  and 
ANDBBS,  3J^  concur. 


TAKB  V.  PUGH  et  aL 

OSnpreme  Court  of  Washingtcm.  Nov.  18^ 

1895.) 

KOTION  TO  BtBIKB  TEflTIMOST— CoMKDKITT  PsOP- 
KRTT— BePARATB  EakSINGB— DOSATIOK. 

1.  A  motion  to  strike  out  all  the  testimony 
upon  a  certain  issue  is  properif  denied  if  any  of 
it  is  competent. 

2.  The  eamiQEB  of  the  wife,  as  well  aa  those 
of  the  husband,  where  they  are  living  together, 
belong  mlma  racle  to  tiie  community. 

3.  Where  a  husband  told  his  wife,  who  was 
about  to  engage  Id  the  bosinesB  of  keeping  board- 
ers, that  whatever  money  she  made  ahould  be 
her  separate  property,  and  afterwards  paid  his 
own  board,  personal  property  purchased  by  the 
wife  with  the  profits  of  tiie  bosiuesa,  and  taken 


pOBBession  of  by  lier  witti  the  hvslMind's  con- 
Bent,  is  not  subject  tj  hie  debts  accruing  after 
such  property  was  obtained. 

Appeal  from  superior  court,  Spokane  conn- 
ty;  Wallace  Mount,  Judge. 

Action  by  Jennie  Take  against  F.  McK. 
Pogb  and  otiiers  to  recover  personal  prop- 
erty. Trom  a  Judgment  for  i^ntilt,  de- 
fendants appeal.  Afflrmed. 

Orlffltts  &  Nuzum,  for  appellants.    A.  M. 

8.  Hllgard,  for  respondent. 

HOYT,  0.  J.  This  action  was  brought  to 
recover  possession  of  certain  personal  prop- 
erty, and  damages  for  its  detention.  From 
defendants'  answer  it  appeared  that  their 
claim  was  founded  upon  a  levy  under  at^ 
tachment  In  a  suit  against  the  plaintiff  and 
her  husband.  The  plaintiff's  right  to  poeeea* 
sion  Is  founded  upon  ber  claim  that  the  prop- 
erty belonged  to  her;  that  of  the  defendants 
upon  the  claim  that  it  was  community  prop- 
erty. And  the  question  presented  by  these 
adverse  claims  Is  the  principal  one  which  we 
are  called  upon  to  decide. 

There  Is  a  further  claim  that  error  was 
committed  by  the  trial  court  in  refusing  to 
strike  the  testimony  offered  by  the  plaintiff 
to  show  that  she  tiad  l>een  danu^ed  by  the 
detention  of  the  property.  This  motion  was 
aimed  at  all  of  the  testimony  upon  that  sub- 
ject Some  of  It  was  clearly  competent 
The  motion  was  therefore  properly  denied. 
There  was  enough  competent  testimony  upon 
the  qu^on  of  damages  to  require  Its  sub- 
mission to  the  Jury,  and,  as  no  exceptloui 
were  taken  to  the  manner  in  whldb  it  was 
submitted,  no  claim  of  ormr  can  be  sustain- 
ed growing  out  of  the  court's  action  In  ti»t 
regard. 

It  appeared  tima  the  testimony  tbat  the 
property  had  been  acquired  by  the  wife 
with  money  which  she  bad  recdved  from 
persons  whom  she  had  kept  aa  boarders,  and 
for  work  done  ber  aa  a  dressmaker.  It 
also  aro^red  that,  before  she  consented  to 
engage  In  tbe  business  by  means  of  whldn 
this  money  was  obtained,  her  husband  told 
her  that  if  ahe  did  so,  whatever  mcmey  she 
made  sbould  be  her  separate  xiroperty;  and 
to  further  establish  the  fact  that  as  between 
the  husband  and  wife  It  was  understood  to 
be  the  business  of  the  wife,  and  not  of  the 
community*  It  was  shown  that  the  husband 
paid  the  wife  for  his  board  the  sune  as  did 
other  boarders.  That  the  earnings  of  the 
wife,  as  well  as  those  of  the  husband,  when 
they  are  living  together,  prima  Cade  belong 
to  the  community,  has  bera  bold  to  be  tbe 
law  bi  most  If  not  all,  of  the  states  which 
have  statutes  sbnllar  to  our  own.  This  rule 
was  recognized  and  apidled  to  the  statutes 
of  ttiis  state  in  tbe  case  of  Abbott  v.  Wether- 
by,  e  Wash.  SOT,  S3  Pac  107a  Under  it.  If 
the  wife  had  done  wbat  she  did,  without 
any  agreement  between  herself  and  ber  bus- 
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band  as  to  who  shonld  have  the  benefit  of  her 
services,  the  money  recetved  therefor  would 
have  been  that  of  the  commnnily.  It  fol- 
TowB  that,  If  the  money  was  hers.  It  was  by 
reason  of  the  fftct  that  what  was  said  and 
doac  by  the  husband  amounted  to  a  gift  to 
her  of  the  money  received.  It  Is  not  claim- 
ed that  this  wonld  not  have  been  sufficient 
for  the  purpose  If  the  property  had  been  in 
existence,  and  had  been  at  the  time  deliv- 
ered to,  and  since  retained  by,  the  wife. 
But  the  contention  Is  that,  at  the  time  the 
arrangement  was  entered  Into,  that  which 
was  attempted  to  be  donated  was  not  In  ex- 
istence, and  could  not  be  delivered,  and 
that,  for  that  reason,  the  attempted  gift 
could  have  no  efTect  The  general  mle  is 
that  a  gift,  to  be  effective,  must  be  consum- 
mated by  delivery;  but  it  does  not  follow 
that,  under  the  clrcumstaDces  disclosed  by 
the  evidence  In  this  case,  the  money  received 
by  the  wife  was  not  legaBy  donated  by  the 
husband.  The  consent  on  his  part  that  she 
shonld  render  these  services,  and  receive  pay 
therefor  as  her  own,  was  a  continuing  ar- 
rangement, and  was  tn  force  at  the  time  she 
received  the  money;  hence,  when  she  re- 
ceived each  sum,  she  received  it  as  her 
own,  by  express  direction  of  the  bnsband, 
and  the  effect  was  ttie  same  as  though  the 
money  had  first  been  In  his  hands,  and  had 
been  then  delivered  to  her  as  a  gift  Be- 
sides, If  the  technical,  legal  title  to  the 
money  mi^r  be  said  not  to  have  passed  to 
her,  yet,  under  the  circumstances,  when  the 
several  articles  were  purchased,  brought 
into  the  house,  and  taken  possession  of  by 
her  as  her  separate  property,,  with  the  con- 
sent of  the  husband,  such  consent  and  tak- 
ing possession  amounted  to  a  gift  from 
the  husband  to  the  wife.  Property  acquired 
under  circumstances  very  similar  to  those 
disclosed  by  this  re«»d  has  been  held  by 
the  courts  of  other  statM  to  belong  to  the 
wife  (see  Johnson  t.  Burford,  39  Tex.  242, 
and  Yon  Olahn  v.  Brennan  [Cal.]  22  Pac. 
607);  and  no  case  holding  to  the  contrary 
where  the  circumstances  were  at  all  similar 
has  been  brought  to  our  attention.  The  ef- 
fect of  such  an  arrangement  between  hus- 
band and  wife,  when  attacked  by  creditors 
.who  were  such  at  the  time  the  property  was 
acquired,  is  not  here  presented.  It  is  no- 
where shown  that  any  of  the  property  was 
obtained  after  the  debt  was  Incurred  for 
which  the  action  was  brought  Besides,  the 
.  nature  of  the  property  was  such  that  a  cred- 
itor wonld  not  be  presumed  to  have  relied 
iqwn  It  as  a  basis  for  credit  It  was  sub- 
stantially all  household  furniture  or  wearing 
apparel,  and  exempt  from  execution  or  at- 
tachment to  a  householder  living  in  the 
state. 

The  motion  of  the  appellanto  for  a  peremp- 
tory Instruction  to  the  jury  to  find  in  their 
Cavor  was  rightfully  denied,  and  the  proofs 
were  sufficient  to  support  the  verdict  of  the 
^nxy  to  the  effect  that  the  goods  were  the 
T^.no.6— 84 


separate  property  of  the  wife.  Th%  judg- 
ment wlU  be  affirmed. 

ANDERS,  SCOTT.  D1TNBAB,  and  OCR- 
DON,  JJ.,  concur. 


COHEN  v.  DRAKB. 

(Supreme  Court  of  Washington.  Nor.  21. 
1895.) 

EVIDBNCK— RlHlBEB  BT  COUKSBL— BsVBIMAL* 

Where  plaintiff,  as  witness,  to  refresh  his 
memory  as  to  apecific  amounts  loaned,  refers 
to  caaceled  checks  eiven  by  him,  and  his  coDn* 
sel  has  them  marked  for  identificatioa,  but  they 
are  not  pat  in  evidence,  a  reference  to  them  by 
such  counsel  in  his  argument  before  the  jury 
will  be  ground  for  reversal 

Appeal  from  superior  courts  Plwce  county; 
W.  H.  Prltohard,  Judge. 

Action  by  A  Cohen  against  James  Oi 
Drake,  United  States  marshal,  tar  conversion 

of  property  seized  uud^  writ  of  attachment 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed. 

Sharpsteln  &  Blattner  and  C<s,  Cotton. 
Teal  &  IClnor,  for  app^nt 

DUNBAR,  J.  One  Louis  Wallerstein  was 
engaged  in  the  wholesale  and  retail  confec- 
tionary business  in  the  city  of  Tacoma,  and 
also  dealt  in  cigars.  Bsberg,  Bachman  & 
Co.,  of  Portiand,  Or.,  were  creditors  of  the 
said  Wallerstein  on  the  26th  of  June,  1893, 
to  the  amount  of  ?2,705.  They  brought  their 
action  to  recovw  the  same  in  the  United 
States  district  court  and  at  the  same  time 
sued  out  a  writ  of  attachment  which  was 
placed  in  the  hands  of  the  appellant,  James 
C.  Drake,  who  was  United  States  marshal. 
In  response  to  the  writ  the  goods  of  Waller- 
stein, or  the  goods  which  It  Is  contended  by 
the  appellant  then  beltmged  to  Wallerstein, 
were  attached  by  the  marshal  and  sold; 
and  the  respondent  here,  A.  Cohen,  brought 
his  action  against  the  marshal  for  the  value 
of  the  goods  so  attached  and  sold,  and  for 
damag»  for  their  conversion.  The  appel- 
lant answered,  setting  up  the  attachment 
and  sale  under  the  order  of  the  court,  and 
the  fraudulent  transfer  by  Wallerstein  of  the 
goods  In  question  to  respondent,  Cohen. 
Cohen  was  brother-in-law  of  Wallerstein; 
was,  at  the  time  of  the  alleged  transfer  of 
the  goods  to  him  by  Wallerstein,  living  with 
Wallerstein  as  a  member  of  the  family;  had 
been  so  living  for  a  long  time  prior  thereto, 
and  continued  so  to  live  for  some  time  after 
the  transaction.  He  had  been  working  In 
the  capacity  of  a  clerk  for  Wallerstein,  and 
testifies  that  Wallerstein  was  owing  him  a 
large  amount  of  money,  a  spall  portion  of 
which  was  for  money  loaned  by  him  to  Wal- 
lerstein, but  the  greater  portion  of  which 
was  for  wages  due  as  clerk;  he  not  having 
drawn  his  salary,  but  having  left  It  in  the 
bands  of  Wallerstein,  drawing  only  such 
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amount  as  was  neceseary  to  meet  hie  per- 
sonal expenditures.  Upon  these  issues  the 
case  went  to  trial,  and  a  Judgment  was  ren- 
dered for  respondent,  Ootaco,  In  tbe  «iiin  of 

?3,152.43. 

Only  one  error  Is  assigned  by  the  appel- 
lant, upon  which  a  rerersal  Is  demanded,  and 
that  is  the  misconduct  of  the  respondenUp 
attorney.  In  the  transcript  of  Cohen's  testi- 
mony the  following  appears:  "On  the  26th 
day  of  June,  1893,  Mr.  Wallersteln  owed  me 
$3,349  and  some  cents.  It  was  for  salary  and 
money  loaned;  ?S87.50  was  for  money  I  had 
loaned  him,  and  tbe  balance  was  for  salary. 
I  loaned  the  money  at  different  times.  Ques- 
tion. Well,  give  us  the  date  at  which  you 
loaned  the  money,  and  the  amounts  you 
loaned  him  each  time.  Answer.  On  Feb- 
ruary 23,  1803,  $300;  and  on  March  10,  $127.- 
90;  April  24,  $60;  April  17,  $325;  and  also 
$75  cash.  I  don't  recollect  the  date.  Q. 
Now,  Mr.  Cohen,  what  were  those  papers  you 
referred  to  there,  Just  now?  A.  Those  were 
checks;  paid  checks  from  the  banks.  Q. 
Cheeks  drawn  !n  favor  of  Wallersteln?  A. 
Yes,  sir.  Attorney  for  plaintiff :  I  ask 
to  have  them  marked  for  identification. 
(Whereupon  four  checks  were  fastened  to- 
gether and  marked  for  Identification,  'Plff's 
[dent.  A,'  but  the  same  were  not  offered  or 
received  in  evidence.)"  In  tbe  course  of  the 
arKument  to  the  jury  by  the  plaintiff's  coun- 
sel tbe  following  occurred:  "Counsel:  'Now, 
■uentlemen  of  the  Jury,  as  to  the  considera- 
tion for  this  bill  of  sale,  Mr.  Cohen  has  told 
you  that  Mr.  Wallersteln  owed  him  $2,848, 
a  part  of  which  was  for  salary,  and  $6^7.50 
for  borrowed  money.  He  telte  you  how  he 
loaned  this  money  to  Wallersteln,  when  he 
loaned  it,  and  how  much  he  loaned  him. 
Now,  didn't  he  tell  the  truth  about  that?' 
Whereupon  counsel,  holding  in  his  hands  a 
little  package  of  checks  that  had  been 
marked  for  identification  daring  the  exam- 
ination of  plaintiff,  *  •  •  and  holding 
tbe  same  in  such  manner  that  the  Jury  could 
see  they  were  checks,  said:  'Mr.  Cohen  tells 
you  that  on  February  23,  1S83,  be  loaned  to 
Mr.  Wallersteln  $300.'  Counsel  for  the  de- 
fendant then  interposed,  and  said:  'If  the 
court  please,  I  object  to  coimsel's  method 
of  arguing  to  the  jury,  and  particularly  to 
his  exhibiting  and  reading  to  the  jury  pap^v 
not  In  evidence,  and  I  now  ask  tbe  court  to 
Instruct  the  Jury  that  they  shall  disregard 
counsel's  argumwt  in  regard  to  such  papers 
that  are  not  In  evld^ce.'  Counsel  for  plain- 
tiff then  said:  'I  am  not  reading  th^e  pa- 
pers to  the  jury.'  The  court  then  said  to 
counsel:  'You  are  using  the  papers  to  refresh 
your  recollection  of  dates  and  amounts?' 
Counsel  said:  'Yes.'  Mr.  Sharpstein,  coun- 
sel for  defendant,  then  said:  'These  checks 
liave  not  been  offered  In  evidence.'  Counsel 
for  plaintiff  then  said:  'No,  your  honor, 
these  checks  have  not  been  offered  in  evi- 
dence,—have  only  been  marked  for  Identifi- 
cation,—but  they  were  nsed  by  the  witness 


Cohen  to  refresh  hts  recoliectlML*  Tbe  court 
then  said:  1  think  counsel  Is  getting  close 
to  the  line,  but  I  think  nothing  improper  baa 
been  said  by  counsel,  and  I  will  give  Mr. 
Sharpstein  tbe  beneftt  of  an  exception.' 
*  *  *  And  thereupon  counsel  for  plain- 
tiff continued  his  argument,  and  did  not  read 
from  said  checks,  but  held  the  checks  in  hia 
hand,  and  refersed  to  them  for  dates  and 
amounts,  during  a  part  of  his  address  to  the 
Jury."  We  think  the  counsel  for  the  plain- 
tiff should  not  have  l)een  allowed  by  tbe 
court  to  pursue  this  character  or  manner  of 
argument  It  Is  A  B  C  law  that  the  verdict 
of  the  Jury  must  be  rendered  upon  the  testi- 
mony, and  only  upon  the  testimony,  admit- 
ted as  evidence  by  the  court  In  the  trial  of 
tbe  cause.  These  checks,  after  having  been 
identified  by  the  witness,  were  not  offered 
In  evidence,  presumably,  for  tbe  reason  that 
they  were  not  competent  testimtmy.  If  they 
were  competent  teatUnony,  and  such  testi- 
mony as  the  plaintiff  deemed  material  for 
any  purpose,  they  abould  have  been  Intro- 
duced. Not  having  been  eo  iatrodnced,  they 
could  not  properly  be  brought  to  bear  upon 
the  Jury  for  the  purpose  of  affecting  their 
Judgment  as  to  whether  the  claim  of  Cohen, 
that  he  had  loaned  money  to  Wallersteln, 
was  a  true  claim  or  not.  And  evidently  that 
was  the  object  of  counsel  in  referring  to 
them,  and  In  exhibiting  them  to  tbe  jury. 
There  conid  bave  been  no  othw  reason,  for 
It  would  be  a  natural  Inference  for  the  Jury 
to  draw  that  if  a  check  In  favor  of  Waller^ 
atein,  given  by  Cohen,  had  been  presented 
at  the  bank  and  paid,  the  testimony  of  tbe 
witness  in  relation  to  that  particular  pay- 
ment had  been  corroborated.  The  mind  of 
the  Juror  Is  more  easily  affected  by  tangible 
objects  or  material  evidence  than  It  Is  by 
abstract  principles  or  evidence  of  an  ab- 
stract nature,  and  while,  in  this  case,  it  Is 
true  that  the  counsel  did  not  read  from  tbe 
checks,  yet  it  seems  to  us  that  the  checks 
were  brought  to  bear  upon  the  minds  of  the 
Jury  Just  sa  forcibly  as  though  they  bad  been 
read  from,  from  tbe  fact  that  their  atten- 
tion was  called  to  them  when  they  were 
id»itified  by  the  witness,  and  that  they  were 
thffli  exhibited  to  them  by  counsel  in  anni- 
Ing  the  proposition  of  respondent,  even 
though  It  was  done  by  reference  to  dates  and 
amounts  only,  for  the  date  and  amount  are 
the  essential  things  about  a  check.  If  It 
came  to  the  knowledge  of  tbe  Jury  that 
checks  bad  been  given  from  Cohen  to  Wal- 
lersteln, and  tbe  dates  and  amounts  of  those 
checks  were  brought  to  their  knowledge,  tor 
all  practical  purposes  the  checks  were  intro- 
duced in  evidence;  and  as  these  checks  were, 
as  a  matter  of  fact,  not  introduced  in  evi- 
dence, nothing  concerning  them  should  have 
been  brought  to  tbe  attention  of  tbe  Jury. 
A  witness  may  be  allowed  to  refer  to  a  paper 
to  refresh  his  memory  as  to  dates,  but  this 
rule  of  law  does  not  apply  to  an  attorney 
In  aiigulng  a  case.   Hie  evideDce  in  this  oae 


Digitized  by  Google 


Wash.) 


SCOTT  e.  BAIKIEB  FOWSB  *  BAILWAY  CO. 


581 


■howi  that  It  was  a  -rery  close  question  of 
tect  wblcli  mu  snbmttted  to  the  :jiii7t 
It  WMj  have  taken  very  ttttle  teatlmony  to 
bav*  tnmed  the  mlndft  of  tbe  jnry  one  way 
or  tto  other;  and  w«  an  not  satlsfled  that 
the  unwarranted  exhlbltka  of  these  checks 
did  not  famlBh  the  qnaotam  of  testimony 
necessary  to  turn  the  m^s  of  the  jory  La 
fiavor  of  the  respondent  Affaln^  when  a 
question  of  this  kind,  npon  which  there  is 
any  dsnbt,  Is  brougtat,  as  It  was  In  this  cas^ 
to  the  attentkn  «f  the  court,  and  the  conrt 
Is  aAiSd  to  Instmct  the  Jury  to  dlsreK&rd 
■neb  teMtoeny.  11  seems  to  ns  tbem  Is  no 
naaon  why  snch  Instruction  should  not  be 
given.  No  barm  c<HiId  hare  been  done  the 
respsndent  by  the  instmetlon  asked  by  ap- 
pdlanlfs  connsM,  and,  ander  the  drenm- 
Btaaeea,  we  thtaik  that  it  was  an  Instractlon 
which  the  &|>peUant^  r^ts  dananded.  For 
this  error  the  Jodgmrat  will  be  rerersed  and 
the  cause  remanded,  wHh  InstmctioDs  to 
gtant  a  new  trial 

HOTT.  a  and  SOOTT,  ANDhiBS,  and 
GORDON,  JJ^  cwciv. 


SOOIT  et  al.  t.  RAINIER  POWER  &  RAIL- 
WAY 00.  et  aL 

<Bopfame  Oenrt  of  WMhington.  Not.  22, 
16W.) 

Baosnms— Powma  to  Rnracun  ComaAOT  or 

THB  ISAOLTaHT. 

1.  A  recelTer  of  a  corpMstton  may  refuse 
to  carrr  oat  a  contract  entered  iato  bj  the  cor- 

K ration,  wtthont  being  liable  for  damages  for 
I  breadi,  oa  otherwise  HablHties  of  the  cor- 
poration OD  execntoiy  coBtraeta  weald  become 
preferred  clalma. 

2.  The  fact  that  the  contract  Is  for  the  sale 
to  tile  eorporation  of  logs  cat  by  the  seller,  and 
that  there  is  no  other  maitot  for  the  logs,  lis  im- 
materiaL 

3.  24  Stat.  564,  |  2  et  acq.,  providing  that 
a  recelrer  ahall  manage  the  property  In  his  pos- 
session  *in  the  same  manner  as  the  owner  or 
poBBcaeor  thereof  wonld  be  required  to  if  In 
poesesaion  thereof,"  does  not  prevent  the  re- 
ceiver from  refusing  to  carry  out  executory  con- 
tracts of  tbe  owner. 

Appeal  from  saperlor  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Francis  E.  Scott  and  another,  co- 
partners under  the  firm  name  of  Scott  &  Hart- 
ley, against  the  Rainier  Power  &  Railway 
Company  and  M.  F.  Backus,  receiver  of  the 
company.  Prom  a  Judgment  for  plaintiffs, 
Backus  appeals.  Reversed. 

Ltcbtenberg,  Bhepard  &  Lycm,  for  appe- 
lant XL  P.  Dole,  for  respondents. 

HOTT,  O.  J.  The  Rainier  Power  &  Railway 
Oompany,  a  domestic  corporatioD,  cm  tbe  21st 
day  of  DecHDber,  1802,  entered  into  a  written 
agreement  with  Franets  D.  Scott  (wtio  rabse- 
quetttly  entmd  Into  partnership  with  T.  J. 
Hartley,  who  acquired  an  Interest  in  ssld 
agreement),  wherein  It  was  agreed  that  said 


Scott  was  to  cot  from  a  certain  tract  nf  land, 
and  deliver  to  tbe  Batnl«  Ponar  ft  Railway 
C<Hnpaiiy,  saw  logs  of  snltable  length,  .as  said 
corporation  from  time  to  time  shotfd  order, 
at  a  certain  stipulated  price.  These  logs  were 
to  be  used  tn  a  mill.  wUdU,  as  a  jmxt  of  tbe 
property  of  the  eorporatton,  was  operated  by 
It  On  Jmie  18, 1883,  pending  the  determina- 
tion cC  a  salt  In  tbe  United  States  circuit 
court  for  the  district  of  Washington,  tbe  ap- 
pellant was  amMrfnted  recetro'  of  tbe  cw- 
pOTEtlan,  wilb  directions  to  c^erate  and  con- 
tlnne  Its  bortness  pending  said  snlt;  and  ha 
ever  since  that  date  baa  been,  and  now  Is, 
tbe  receiver  of  said  corporatton,  and  In  poa- 
sesslon  of  Its  assets.  Subsequent  to  the 
pc^tment  of  tbe  receiver,  the  plaintiffs  ten- 
dered to  him  a  anantUy  ot  saw  logs  onder 
said  agreement  He  investigated  the  contract, 
and,  finding  It  was  not  for  tbe  Interest  of  the 
creditors  of  the  coii>oratiaD  to  carry  it  on^ 
declined  to  receive  the  logs,  or  to  la  any  main 
ner  comply  with  tiie  conditions  of  sakl  con- 
tract; whOTe1^>on  platuttfb  iaatttuted  tbla  suit 
to  recover  the  value  of  the  logs  so  tendered, 
and  of  the  timl>er  suitiU)te  ler  saw  Vigs  ra- 
malning  upon  tbe  land.  The  receiver,  among 
other  things,  set  iq>  in  bis  answro,  by  way  of 
an  affirmatiTe  defense,  tbe  facts  as  to  his  In- 
vestigation of  the  ctMitract,  and  bis  determina- 
tion that  it  was  not  for  tbe  interest  of  the  de- 
fendants or  .the  creditors  of  tbe  corporation, 
and  that,  for  that  reason,  he  had  refused  to 
carry  It  out.  There  was  nottilBg  In  tbe  iriead- 
Ings  or  In  the  evidence  Intnodiwed  at  the  trial 
tending  to  show  that  the  receiver  had  made 
the  contract  his  own  by  agreement,  approval, 
or  in  any  other  manner.  The  above-stated 
facts  appeared  from  the  nndlspnted  proofs, 
and.  upon  the  dalm  that  tbey  were  insuf- 
ficient to  show  any  liability  on  the  part  of 
the  receiver  as  such,  he  made  a  motion,  tor  a 
nonsuit.  The  court  denied  this  motion,  and 
instmcted  the  Jury  that  the  recover  had  no 
Ki«e  or  greater  right  to  break  said  contract, 
tor  to  refose  to  carry  it  ou^  than  tbe  defendant 
DO r^ie ration.  Upon  this  denial  and  tbe  in- 
stnictiOD  to  the  Jtay,  emv  has  bean  duly  aa- 
signed. 

From  the  reoovd  it  c^rly  appears  that  the 
court,  threughoat  the  trial  of  the  case,  detei^ 
mined  tbe  law  to  be  tbat  the  receiver,  as  such, 
was  liable  Cor  the  damages  flowing  from  the 
breach  of  tbe  contract,  the  same  as  he  would 
liave  becm  if  it  had  been  one  entered  into  by 
him.  It  follows  that,  if  the  law  is  as  claimed 
by  the  appellant,— tbat  he  bad  the  right  to  re- 
fuse to  carry  out  tbe  contract,  and  would  not 
be  liable  in  an  action  by  the  plaintiffs  on  ac- 
cotmt  of  sueh  refusal,— the  judgment  must  be 
reversed.  If,  on  tbe  contrary,  the  law  is  as 
contended  for  by  the  respondents,— tbat  the 
receiver  is  liable  to  the  same  extent  as  tbe 
corporation,— it  must  be  alfirnied.  Hence  the 
only  question,  for  determination  is  as  to  the 
right  of  tbe  receiver,  under  the  circumstances 
disclosed  by  this  record,  to  refuse  to  cany 
oat  the  contract  In  question.  If  be  had  a  right 
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to  refuse  to  carry  It  Into  effect,  It  was  be- 
cause It  was  not  binding  upon  him;  and,  If  It 
was  not,  he  wonld  not  be  liable  for  damages 
flowing  from  Its  breach,  for  the  reason  that 
only  those  who  are  bonnd  by  a  contract  can  be 
called  opon  to  answer  In  damages  for  its 
violation.  Claims  for  which  a  receiver,  as 
sizch,  is  liablo,  are  first  entitled  to  be  paid  In 
full  before  anything  Is  paid  upon  the  liabilities 
of  the  corporation.  Hence,  If  the  contention 
of  the  respondents  should  be  sustained,  the 
result  woifid  be  that  the  liability  of  the  cor- 
poration flowing  from  the  execution  of  this 
contract  would  constitute  a  preferred  claim, 
and  be  entitled  to  payment  in  full  before 
anything  was  paid  upon  the  liabilities  of  the 
corporation  growing  out  of  other  contracts  en- 
tered luto  by  It  at  the  same  time  or  subse- 
quent thereto,  before  the  appointment  of  the 
receiver.  To  state  It  dlfTerently,  it  would  re- 
sult from  such  a  ruling  that  if  tills  contract 
and  another  in  exactly  the  same  terms  had 
been  pntered  Into  on  the  same  day,  and  under 
one  of  them  the  logs  bad  been  all  delivered  be- 
fore the  appointment  of  the  receiver,  and 
none  of  them  paid  for,  and  under  the  other 
a  portion  only  of  the  logs  had  been  delivered, 
the  beneficiaries  of  one  would  receive  full 
payment  out  of  money  coming  Into  the  bands 
of  the  receiver,  while  those  under  the  other 
would  have  to  abide  the  result  of  the  receiver- 
ship, and  might  not  receive  anything.  It  is 
not  claimed  that  the  contract  In  question  was 
of  such  a  nature  that  the  corporation,  before 
insolvency,  could  have  been  compelled  to  spe- 
ciflcally  perform  it  It  Is  only  claimed  that,  if 
it  failed  to  perform,  it  would  be  liable  for 
the  damages  flowing  from  the  breach  of  the 
contract.  But  there  Is  no  reason  why  a  claim 
for  damages  is  iKtter  than  any  other  -money 
demand.  By  the  inscdvency  of  the  company 
and  the  appointment  of  a  receiver,  If  tbe  law 
Is  as  contended  for  by  appellant,  it  was  made 
impossible  for  the  corporation  to  carry  out  Its 
imrt  of  tbe  contract;  and,  this  being  so,  It 
must  answer  in  damages  for  its  violation,  but 
a  liability  flowing  therefrom  should  have  no 
better  standing  than  any  other  claim  for  xmni- 
ey.  If  one  furnish  goods  to  a  c(Hi)oratloii,  and 
has  a  claim  against  it  for  them,  there  la  no 
reason  why  it  should  be  postponed  to  one 
founded  upon  the  failure  of  tbe  c<»i>oratIon  to 
comply  with  the  terms  of  a  contract  In  either 
case  the  claim  takes  the  shape  of  a  money  de- 
mand against  the  corporation,  and  tbey  should 
be  placed  upon  the  same  basis.  Tbe  corporation 
would  be  alike  liable  in  an  action,  and  the  Judg- 
ment fn  each  case  would  be  for  an  amount  of 
money  which  would  compensate  the  plaintiff; 
and  claims  which.  If  reduced  to  Judgment, 
would  stand  upon  tbe  same  footing,  cannot  be 
so  changed  by  the  fact  that  one  grew  ont  of  an 
executed  and  tbe  other  an  executory  contract 
tliat  one  should  be  entitled  to  full  payment  at 
the  expense  of  the  other.  The  appointment 
of  the  recover  pending  tbe  action  fn  the  Unit- 
ed States  court  did  not  dissolve  the  corpora- 
tion. Bene*  It  could  be  med  the  same  after 


as  before  such  appointment;  and  <be  lecdrer 
would  not  be  a  necessary  party  to  such  an 
action,  unless  it  was  sought  in  some  way  to 
make  him  liable,  or  to  enforce  a  lien  against 
some  of  the  propertyln  his  hands.  See  Beach, 
Rec.  S  335;  KIncald  t.  DwineUe,  59  N.  Y. 
548;  Bank  of  Bethel  V.  Pabqoloque  Bank, 
14  WaU.  383;  Prlngle  t.  Woolworth,  90  N.  Y. 
502;  Pec^e  v.  Supervisor  of  Bamett,  91  BL 
422. 

From  what  we  have  said,  it  will  be  seen 
that,  if  the  receive  has  not  the  right  to  ter- 
minate executory  contracts  when  their  con- 
tinuance would  not  be  for  tbe  Into^sts  of  the 
creditors,  every  such  contract  would  in  effect 
become  a  preferred  claim,  and  entitled  to  full 
performance,  at  tbe  expense  of  claims  grow- 
ing out  of  executed  contracts,  which.  In  good 
conscience,  should  in  all  cases  have  the  same 
consideration,  and  In  some,  by  r^son  of  their 
greater  age,  even  more.  Tbe  rule  contended 
for  by  the  appellant  would  therefore  seem  to 
be  the  reasonable  one.  It  places  all  ordinary 
claims  against  the  corporation  not  secured  by 
speciflc  liens  upon  the  same  footing.  Under 
it  there  can  be  no  such  al)surd  result  aa  tbe 
giving  of  every  executory  contract  a  prefer- 
ence over  executed  ones.  But,  whatever  may 
be  the  logic  of  the  matter,  the  rule  contended 
for  by  appellant  Is  so  well  settled  that  It  Is 
not  now  open  to  question.  The  general  prop- 
osition is  well  stated  In  20  Am.  &  Eng.  Bnc 
Law,  on  page  37S.  in  the  following  language: 
'*The  receiver  is  not  bound  to  respect  or  con- 
tinue a  contract  entered  into  before  bis  aih 
polntment.  To  do  so  on  any  grounds  other 
tlian  necessity  for  tbe  operation  of  tbe  road 
would  be  to  divert  the  earnings  from  the  pur 
poses  for  which  the  receivership  was  created. 
The  recover  has  the  same  discretion  in  con- 
tinuing such  contracts  as  In  Incurring  other 
expenditures  and  liabilities  necessary  for  a 
successful  management  Claims  for  loss  In- 
curred by  the  refusal  of  the  receiver  to  fulfill 
such  contract  remain  In  the  same  status  as 
other  debts  of  tbe  company  incurred  before 
tbe  receiver's  appointment"  And  that  this 
Is  the  well-settled  rule  Is  shown  by  numerous 
cases  cited  by  the  learned  author.  In  Ex- 
press Co.  V.  Raih>oad  Co.,  99  U.  8.  191,  the 
supreme  court  of  the  United  States  made  use 
of  the  following  language,  referring  to  an  ex- 
ecutory contract  which  had  been  entered  Into 
by  the  corporation  before  tbe  appointment  of 
a  receiver:  "A  speciflc  performance  by  the  re- 
ceiver would  be  a  form  of  satisfaction  or  pay- 
ment which  he  cannot  be  required  to  make. 
As  well  might  he  be  decreed  to  satisfy  tbe 
appellant's  demand  by  mon^  as  by  the  serv- 
ice sought  to  be  enforced.  Both  belong  to 
tbe  lien  holders,  and  neither  can  thus  be  di- 
verted." The  cases  which  sustain  tbe  rule 
contended  for  by  appellant  are  too  numerous 
to  be  separately  cited.  Suffice  it  to  say  that 
such  Is  tbe  established  doctrine  of  tbe  su- 
preme court  of  the  United  States,  and,  so  far 
as  we  are  advised,  of  ereiy  atato  in  which  tbe 
question  has  been  decided.  In  fact,  the  te- 
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«poadente  do  not  Berlously  cobtend  but  that 
such  is  the  general  rule,  but  they  claim  that, 
by  reason  of  the  peculiar  relation  of  the  par- 
ties, the  case  at  bar  should  be  taken  out  of 
such  rule;  This  claim  grows  out  of  the  al- 
lured fact  that  there  was  no  other  mill  than 
that  of  the  defendant  corporation  at  which 
these  logs  could  be  sold;  but  we  are  unable 
to  see  how  that  fact  could  have  any  other 
effect  than  to  locreaae  the  measure  of  dam- 
ages for  fiiilure  to  take  the  logs.  If  there 
was  another  market,  the  measure  of  damages 
would  have  been  the  difference  between  what 
the  logs  would  have  brought  if  disposed  of 
therein  and  the  price  fixed  upon  them  in  the 
contract  If  there  was  no  other  market,  the 
measure  of  damages  would  probably  have  been 
the  price  of  the  logs  under  the  contract;  and 
the  circumstances  surrounding  the  ddivery  of 
the  logs  could  not  aid  the  contention  of  the 
respondente  that  their  claim  should  be  prefer- 
red over  those  of  other  creditors  of  the  corpo- 
ration. 

The  other  claim  of  the  respondents  grows 
out  of  the  statute  of  the  United  States,  i  That 
part  of  the  act  which  they  rely  upon  Is  stated 
In  their  brief  as  follows:  "That  whenever, 
in  any  cause  pending  in  any  court  of  the 
United  States,  there  shall  be  a  receiver  or 
manager  in  possession  of  any  property,  he 
shall  manage  and  operate  it,  according  to  the 
requirements  of  the  valid  laws  of  the  state 
in  which  such  property  shall  be  situated,  in 
the  same  manner  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  In  possession 
thereof.  Any  receiver  or  manager  who  shall 
willfully  violate  the  provisi<m8  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  on  conviction  thereof,  be  punished  by  a 
fine  not  exceeding  three  thousand  dollars  or 
by  imprisonment  not  exceeding  one  year,  or 
by  both  said  puniahments.  In  the  discretion 
of  the  court"  But  to  us  It  seems  clear  that 
the  effect  of  this  statute  was  only  to  make  the 
receiver  or  manager  responsible  for  things 
that  might  occur  while  ho  was  in  possession 
of  the  property  as  such  manager  or  receiver, 
and  that  It  had  no  effect  whatever  upon  the 
liabilities  growing  out  of  contracts  entered 
into  Iw  the  corporation  before  the  appoint- 
ment of  the  receiver.  That  such  has  been 
the  Interpretation  of  this  statute  crearly  ap- 
pears from  the  fact  that  since  Its  enactment 
the  supreme  court  of  the  United  States,  and 
many  of  the  circuit  and  district  courts  there- 
of, have  rendered  decisions  founded  upon  the 
rule  contended  for  by  the  appellant.  The  re- 
ceiver, as  such,  was  in  no  manner  responsible 
for  the  claim  of  plaintiffs,  and  his  motion  for 
nonsuit  should  have  been  granted.  The  judg- 
ment as  to  him  will  he  reversed,  and  the 
cause  remanded,  with  Instructions  to  sustain 
bis  motion  for  nonsuit. 

AMDBBS  and  OOBDON,  31.,  concor.  ' 
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TAOOMA  LIGHT  &  WATER  00.  T.  OITT 
OF  TACOMA.  (No.  1,914.) 

(Bnpxeme  Oourt  of  Waahingtm.  Nov. 
1S86.) 

MonoiPAL  CoaroBATioiss— CoxTaAon— PuxoEAsi 
or  Watbbwores. 

Tacoma  City  Charter,  {  62,  authorizes 
the  city,  by  ordinance,  to  provide  for  nurchasing 
waterworsB.  Section  46  provider  that  no  or- 
dinance shall  be  amended  except  by  a  new  ordi- 
nance, which  shall  contain  the  ordmance  amend- 
ed. An  ordinance  for  the  purchase  of  the  water- 
works and  all  personal  property  owned  by  a 
company  was  passed,  and  ratified  by  the  vote 
of  the  dtizens,  socb  ratification  being  necessary 
because  of  the  amount  of  the  indebtednesa  to  be 
incnrred.  Beld,  that  the  proposition,  as  ratified 
by  the  voters,  in  determining  the  property  put^ 
chased  fron»  the  company,  controlled  a  sched- 
ule of  the  property  fmnveyed.  made  by  the  oon^ 
pany,  and  accepted  by  the  city  officials. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritcbard,  Judge. 

Action  by  the  Tacoma  Light  &  Water 
Company  against  the  ci^  of  Tacoma.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Parsons,  OoreU  &  Paroona  and  Orowley, 
Sullivan  &  Oroascup,  for  appellant  J.  A, 
Shackleford,  J.  S.  Whttehoose,  and  A.  B. 
Tltlow,  for  respondent 

SCOTT,  J.  This  was  an  action  brought  to 
recover  possession  of  a  certain  quantity  of 
water  pipe  which  the  respondent  claimed  to 
have  purchased  from  appellant  The  con- 
troversy arose  out  of  the  sale  by  the  ap- 
pellant to  the  respondent  of  its  water  and 
electric  light  plant  situate  In  said  city. 
There  seems  to  be  no  disagreement  as  to  the 
facta  wbich  we  deem  mateiial  to  a  deter- 
mination of  the  cause,  and  but  a  single 
question  of  law  is  presented  for  our  con- 
sideration, ahd  that  is  whether  the  propo- 
sition as  embraced  in  the  ordinance  sub- 
mitting it  to  the  voters  of  said  city  must 
govern,  Independent  of  all  other  matters,  or 
whether  the  same  can  be  modified  and  c<m- 
strued  In  connection  with  the  proposition 
theretofore  submitted  by  appellant  to  re- 
spondent, and  by  the  action  of  appellant  and 
tbe  city  council  and  certain  other  officers  of 
the  respondent  subsequent  to  the  passing  of 
the  ordinance  and  the  adoption  of  tbe  prop- 
osition to  purchase  by  tbe  voters  of  the 
city.  The  proposition  to  purchase  as  submit- 
ted by  the  ordinance  specified  the  "water- 
works and  electric  light  plant,  and  all  such 
sources  of  water  supplies,  riparian  rights 
and  rights  of  way,  lands,  lots,  personal  prop- 
erty and  franchises  as  are  now  owned  or 
operated  by  the  Tacoma  Light  2nd  Water 
Company,  as  part  of  such  water  and  elec- 
tric light  plants,  excepting  their  distribut- 
ing system  in  the  town  of  Puyallup."  The 
special  election  was  held  on  the  11th  day  of 
April,  1S93,  under  further  provisions  of  thw 
ordinance^  and  tbe  proposltlou  to  purchase 
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the  property  u  mbmltted  1^  tbe  oidlnance 
wos  carried. 

It  Is  conceded  tbai  no  otber  ordinance  than 
No.  790,  the  one  above  referred  to»  was 
passed  by  the  city  council  relating  to  the 
matters  In  controTcrsy,  and  the  proposition 
contained  therein  was  the  only  one  ever 
voted  upon  or  ratified  by  the  electors  of 
said  city.  Prior  to  the  passage  of  this  or- 
dinance, and  leading  up  to  the  snbmlaslon  of 
the  matter  to  the  electors  of  the  city,  It  Is 
conceded  that  appellant.  In  dealing  and  ne- 
gotiating with  the  officers  of  the  respond- 
ent, and  in  finally  offering  Its  plant  for  sale, 
accompanied  such  offer  with,  and  submitted 
the  same  upon,  a  written  schedule.  In  which 
the  property  in  controversy  was  not  men- 
tioned. It  also  appears  that  the  ordinance, 
as  prepared  by  the  city  attorney  and  origi- 
nally proposed,  limited  the  property  In  terms 
to  that  specified  In  said  schedule,  but  that 
It  was  amended  before  Its  flual  passage  to 
describe  the  property  as  above  specified. 
Said  ordinance  is  published  in  full  in  Sey- 
mour V.  City  of  Tacoma,  6  Wash.  138,  32 
Pac.  1077.  At  the  time  the  negotiations  re- 
lating to  the  transfer  of  said  plant  were  be- 
gun, the  pipe  in  question  had  been  pur- 
chased by  appellant  at  Philadelphia,  but  had 
not  been  delivered  at  Tacoma.  It  had  ar- 
rived, however,  and  was  within  the  corporate 
limits  of  said  city,  at  and  prior  to  the  time  of 
the  submission  of  the  ordinance;  and  It  Is 
conceded  that  it  had  been  purchased  by  ap- 
pellant for  the  purpose  of  repairing  and  ex- 
tending Its  system.  Subsequent  to  the  adop- 
tion by  the  electors  of  the  proposition  to 
purchase,  a  deed  was  executed  by  appellant 
to  the  respondent,  which  also  purported  to 
limit  the  property  conveyed  to  that  speci- 
fied In  the  schedule  submitted  to  the  coun- 
cil prior  to  the  passage  of  the  ordinance. 
TTpon  the  tender  of  the  deed,  some  contro- 
versy arose  between  the  city  council  and 
appellant  pver  the  property  to  which  the 
city  was  entitled  under  the  terms  of  the 
purchase,  It  being  contended  by  the  re- 
spondent that  certain  property  which  It  was 
entitled  to  had  been  omitted  from  the  sched- 
ule, and  certain  additions  thereto  were  made 
after  a  conference  between  appellant  and  a 
committee  appointed  by  the  council;  where- 
upon certain  resolutions  were  passed  by  the 
council,  one  of  which  read  as  follows:  "Re- 
solved, that  the  certified  schedule  of  proi>- 
ertles  submitted  by  the  city  attorney,  with 
bis  report  and  with  amendments  as  made 
by  report  of  special  conference  committee, 
contains  the  correct  list  of  the  properties  of 
the  Tacoma  Light  and  Water  Company  pro- 
posed to  be  purchased  in  pursuance  of  Or- 
dinance No.  790."  The  others  approved  the 
form  of  deed  as  amended,  and  provided  for 
obtaining  satisfaction  of  a  mort^.-ige  on  a 
part  of  the  property,  and  directed  certain 
officers  of  the  city  to  take  the  bonds  to  New 
York,  and  there  to  accept  delivery  of  the 
deed  from  appellant,  and  to  deliver  the 


bonds.  This  was  done,  as  Indicated  by  tbe 
following  telegram,  sent  July  !»,  189S,  by 
said  officers  to  respondent:  "To  John  T. 
Lee,  Acting  Mayor,  Tacoma.  Washington: 
Deal  for  light  and  water  plant  closed  to- 
day, as  per  telegram  July  13th.  City  Is  au- 
thorized to  take  charge  of  the  plant  Imme- 
diately as  per  schedule.  Pay  all  bills  as 
from  July  1st;  sign  all  receipts.  [Signed] 
H.  S.  Huson,  8.  0.  Slaughter."  It  la  con- 
tended by  appellant  that  this  closed  the 
transaction  as  far  as  It  and  the  council 
were  concerned;  that  the  city  bad  the  deed 
to  the  property,  and  appellant  had  the  mon- 
ey; aud  that  everything  was  done  except 
to  deliver  possession.  But  on  August  2, 
1893,  the  council  passed  tbe  f<^lowlng  reso- 
lution: "Be  it  resolved,  that  the  committee 
on  fire  and  water  of  the  city  council  re- 
ceive that  portion  of  the  personal  property 
of  the  Tacoma  Light  &  Water  Co.  which 
the  company  Is  willing  to  turn  over  to  the 
city,  receive  It  under  protest,  claiming  that 
the  city  does  not  relinquish  any  right  In  re- 
ceiving this  fraction  of  the  property.  And 
be  it  further  resolved,  that  In  view  of  the 
urgent  necessity  of  Improving  the  plant  and 
talcing  care  of  It.  that  It  be  turned  over  to 
tile  board  of  public  works  t^nporarlly." 
From  this  time  on.  the  board  of  public 
works  seems  to  have  taken  control  of  tbe 
matter  ui>on  the  part  of  the  city,  and  It  re- 
fused to  be  bound  by  tbe  prior  action  of 
the  council  subsequent  to  tbe  election  re- 
lating to  the  approval  of  the  deed  and  agree- 
ment as  to  the  property  to  which  the  city 
Vas  entitled;  the  board  of  public  works 
contending  that  the  purchase  included  all 
personal  property  owned  by  appellant  ui>on 
the  ground  at  the  time  of  the  adoption  of 
the  proposition  by  the  electors  of  the  city, 
which  was  designed  to  be  used  for  repairs, 
Improvements,  or  extensions,  and  this  would, 
of  coiirse,  include  said  pipe;  while  api>el- 
lant  contends  that  the  dty  was  bound  by 
the  prior  action  of  the  council,  above  re- 
ferred to.  Charges  by  the  re^wodent  of 
fraudulent  dealings  Iwtween  appellant  and 
some  of  the  officers  of  the  city  were  re- 
ferred to  upon  the  argument  of  the  cause, 
and  it  was  also  claimed  that  there  was  tes- 
timony to  show  that  several  sheets  were 
taken  from  the  amended  schedule.  We  are 
not  certain  that  It  Is  contended  that  the  pipe 
was  Included  or  specified  in  the  sheets 
claimed  to  have  been  abstracted  from  the- 
schedule,  nor  have  we  found  It  necessary, 
from  the  view  we  have  taken  of  the  case, 
to  enter  upon  any  examination  of  said  char- 
ges. We  have  considered  the  matter  as 
though  the  pipe  In  controversy  had  not  at 
any  time  been  Included  In  the  schedule,  nor 
In  any  wise  specifically  reterrod  to.  It  Is  not 
contended  that  a  deed  was  necessary  to 
ti-ausCer  the  title  to  said  pipe,  nor  Is  It 
claimed  that  a  muuual  delivery  of  tbe  same 
was  essential,  or  that  any  was  attempted. 
It  Appears  that  the  pipe,  upon  its  arrival 


Digitized  by  Google 


WaalL)         TACOMA  LIGHT  &  WATEB  CO.  «.  CITY  OF  TACOMA.  585 


wtm  piled  within  the  limits  of  a  certain 
street  at  one  of  the  wharrea  In  said  city, 
and  remained  there  nntll  taken  possesaion 
of  by  the  respondent  It  Is  contended  by 
the  respondent  that  this  property  was  em- 
braced within  the  terms  of  the  ordinance  a* 
It  was  floalty  amended  and  passed.  It  being 
at  that  time  owned  by  appellant,  and  har- 
Ing  been  brought  to  Tacoma  for  the  pur- 
pose of  repairing  and  extmdlng  Its  system, 
and  that  It  must  be  held  to  hare  been  un- 
derstood that,  in  case  the  proposition  should 
be  adopted  by  the  electors  of  said  city,  the 
city  would  obtain  the  property  in  question 
as  a  part  of  the  system  purchased.  We  are 
satisfied  that  it  was  fairly  embraced  with- 
in the  terms  of  the  ordinance,  and  It  will 
thus  be  seen  that  the  question  to  be  de- 
termined arises  out  of  the  conflict  betwe^ 
the  proposition  as  submitted  by  appellant  to 
the  city  council  prior  to  the  passage  of  the 
ordinance,  and  as  accepted  by  the  council 
after  Its  passage,  and  the  terms  of  the 
dlnance  itself  as  submitted  to  the  electors 
of  the  city;  and,  as  stated,  the  aueatton  to 
be  decided  Is,  which  must  govern  < 

The  respondent  is  a  city  of  the  first  class, 
operating  undo-  a  charter  framed  under  the 
enabling  act  of  ISHO,  and  which  at  the 
times  in  question  ctmtalned  the  following 
provisions: 

"Sec.  SO.  All  ap^prlatlons  of  money  sball 
be  by  ordinance,  and  no  mon^  shall  be 
drawn  from  the  treasnry  exc^  In  pnrsD- 
ance  of  an  appropriation." 

"Sec  52.  The  city  govenmiMit  of  Tacoma 
shall  have  pow«s,  by  ordinance  and  not 
otherwise  [fourteenth  subdivision  thereof]  to 
provide  for  erecting,  purchasing,  appropri- 
ating or  otherwise  acquiring  water  works, 
gaa  works  or  electric  light  plants,  within  or 
without  the  corporate  limits  of  said  city,  to 
supply  said  city  and  Its  inhabitants  with 
water  and  light,  or  to  authorize  the  construc- 
tion of  same  by  others,  and  to  regulate  and 
control  the  use  and  price  of  the  water  or 
light  so  supplied." 

The  power  nnder  said  charter  to  pass  or- 
dinances is  vested  In  the  mayor  and  city 
council,  and  the  conncll  could  not  pass  an 
effective  ordinance  without  the  approval  of 
the  mayor,  exc^t  In  the  case  of  a  veto  and 
a  two-thirds  vote  of  the  counrfl  tiiereafter  In 
t^vor  of  the  same.  Section  46  of  said  char- 
ter was  as  follows:  "No  ordinance  or  sec- 
tion thereof  shall  be  revised  or  amended 
exc^t  by  an  ordinance,  which  new  ordi- 
nance shall  contain  the  entire  ordinance  or 
section  so  amended  and  the  OTdinance  or 
section  so  amended  be  repealed;  nor  shall 
the  city  council  by  resolution  or  motion  ex- 
empt any  person  or  corporation  from  the 
provisions  or  requirements  of  any  ordinance, 
nor  suspend  any  ordinance  or  portion  there- 
of except  by  another  ordinance  repealing  the 
same."  It  is  apparent,  therefore,  that  the 
ordinance  must  control.  Neither  the  council 
nor  any  of  the  officers  of  resptmdent  had  any 


authority  to  act  In  the  premises  except  as 
authorized  by  the  voters,  and  anything  that 
the  city  council  might  do  which  would  con- 
flict with  the  question  as  adopted  by  the 
voters  could  be  of  no  validity.  The  submis- 
sion of  the  proposition  to  a  popular  vote  was 
rendered  necessary  In  consequence  of  the 
amount  of  the  indebtedness  to  be  Incurred, 
it  being  beyond  the  limit  for  which  the 
council  oouKt  contract,  unless  authorized  by 
a  vote  of  the  people.  The  appellant  knew 
that  It  was  dealing  with  a  municipal  corpo- 
ration, and  was  bound  to  know  that  a  differ- 
ent rule  obtains  In  such  cases  from  that 
which  would  obtain  were  it  betwe«i  indl- 
Tiduala,  and  to  know  that  the  city  officers 
and  council  could  only  make  the  purchase 
as  autfaorised  by  the  electors  of  the  city,  and 
that  they  could  not  bind  the  city  by  agreeing 
to  take  any  less  property  or  any  other  prop- 
erty  than  that  which  was  embraced  within 
the  terms  of  the  ordinance  as  submitted  and 
passed  upon.  Consequently,  all  the  dealings 
between  the  appellant  and  the  respondent, 
prior  to  the  passing  of  this  ordinance  and 
subsequent  thereto,  whereby  It  was  sought 
to  limit  the  conveyance  of  the  property  to 
tliat  specified  in  the  schedule  were  Invalid 
■D  &r  as  the  same  conflicted  with  the  prop- 
osition as  contained  in  the  ordinance;  and. 
when  the  appellant  accepted  the  money  for 
the  plant  and  property,  tt  nuist  be  held  to 
have  thereby  ratified  the  proposition  as  con-< 
talned  In  the  ordinance,  and  to  have  become 
bound  thereby,  and  obligated  to  transfer  all 
of  the  property  covered  by  the  ordinance, 
and  not  that  simply  which  was  specified  In 
the  schedule  which  It  had  submitted,  and 
which  was  specified  in  Its  communications 
to  the  officers  of  the  re^)ondent 

There  was  some  showing  by  the  respond- 
ent that  the  council,  in  approving  the  deed, 
etc.,  subsequent  to  the  election,  only  took 
into  consideration  the  real  estate  inw^ed; 
and.  If  this  were  so,  it  would  explain  or  do 
away  with  its  seemingly  inconsistent  action 
with  reference  to  the  personal  property;  but, 
for  the  disposition  of  the  question  Involved, 
we  have  been  content  to  accept  appellant's 
view,  that  the  entire  matter  was  consid^^. 
The  whole  controvwsy  centers  In,  and  is  de- 
termined by,  the  decision  as  to  whether  the 
terms  of  the  ordinance  most  govern.  The 
fact  tliat  the  proposed  ordinance  was  amend- 
ed before  its  passage,  enluding  the  schedule 
specification,  and  msjde  by  general  language 
to  cover  all  personal  property  owned  or 
operated  by  the  company  In  connection  with 
its  water  and  electric  light  plants,  was  direct 
notice  to  the  plaintiff  that  the  question  to  be 
submitted  to  the  electors,  without  whose  au- 
thority the  council  could  not  act,  was  not  to 
be  limited  by  the  particular  list  of  Innu- 
merable items  specified  in  the  schedule,  but 
was  to  cover  all  property  properly  belong- 
ing to  the  plants,  and  that  It  would  cover 
this  property  in  controversy,  then,  on  the 
ground  designed  for  repairs  and  pn^eete^ 
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extenalona.  Of  course,  the  plaintiff  was  not 
bound  to  accept  the  proposition  as  changed 
by  the  ordinance,  but  It  did  see  fit  to  pro- 
ceed, and  thereafter  accepted  the  money. 
Under  the  laws  of  the  state  and  the  respond- 
ent's charter  provisions,  it  seems  to  us  the 
proposition  that  the  respondent  could  act  in 
no  other  way  In  the  premises  than  by  ordi- 
nances lawfully  enacted  and  ratified  Is  so 
apparent  that  there  la  little  or  no  room  for 
serious  controversy  or  extended  discussion, 
and  we  shall  not  undertake  any. 

It  is  contended  by  the  appellant  that  the 
ease  of  Seymour  v.  City  of  Tacoma,  supra. 
Is  In  its  favor,  and  holds,  in  substance,  that 
only  the  general  plan  or  proposition  was  re- 
quired to  be  submitted  to  the  voters  of  the 
city,  and  that  the  city  council  had  a  discre- 
tion in  the  matter,  and  could  bind  the  city 
as  to  the  details.  We  fall  to  find  anything 
in  that  case,  however,  sufficient  to  sustain 
appellant's  contention  in  tills  action.  While 
it  is  true  that  some  minor  matters  and  de- 
tails must  of  necessity  be  left  to  the  deter- 
mination of  the  council  and  officers  of  the 
respondent,  that  case  does  not  hold  that 
they  would  have  authority  to  do  anything 
which  would  materially  conffict  with  the 
proposition  as  submitted  and  voted  upon. 
AfOnned. 

DUNBAB  and  GORDON,  JJ^  c<mcar. 


TAOOIIA  UQHT  &  WATBR  OO.  t.  HU- 
80N  et  al. 

(Sapxema'Oonrt  of  Washington.  Ntfv.  2B, 
Tebbpass— Dbvshbb  hot  Vlbadbd  but  Shown  bt 

I^I5TirV'S  EVIDENCB. 

In  trespass,  defendants  are  entitled  to 
the  benefit  of  the  evidence  brought  out  by  plain- 
tiff that  they  were  sgents  of  a  city,  and  that 
It  was  in  possession  and  had  anthonty  to  enter 
the  properiT,  regardless  of  whether  they  had 
pleaoed  such  a  oefmse. 

Appeal  from  superior  ooort.  Fierce  «mn^; 
John  C.  Stallcup,  Judge. 

Acticm  by  the  Tacoma  Light  &  Water  0<»n- 
pany  against  Herbert  S.  Hoson  and  others. 
Judgment  for  defendanta.  Plaintiff  appeal& 

Parsons,  Cordl  &  Panmis  and  Ozowl^, 
Sullivan  ft  Oroescnp,  tot  appellant  A.  R. 
ffitlow,  J.  A.  ShacUeford.  and  J.  S.  White- 
lionae,  tor  respcmdenta. 

SOOTT,  J.  This  cause  was  argued  and 
submitted  with  No.  1,914,  brought  by  the 
same  plaintiff  against  the  city  of  Tacoma, 
which  we  have  Just  decided.  42  Pac.  533. 
Although  the  form  of  this  action  is  trespass. 
It  contains  much  in  common  with,  and  is 
largely  governed  by  the  disposition  of,  the 
other  causa  In  this  case  the  defendants  were 


sued  for  entering  upon  the  plalntUTs  prem- 
ises, and  removing  therefrom  certain  propeily 
which  they  claim  belonged  to  the  city  under 
Its  purchase  of  the  light  and  water  plant, 
and  they  claimed  to  be  acting  by  antbority 
of  the  city  in  so  taking  it.  The  actltm  was 
tried  to  a  jury,  and  a  verdict  and  Judgment 
for  the  defendants  resulted;  whereupon  this 
appeal  was  taken. 

We  are  of  the  oplnitKi  that,  under  the  plaln- 
tifTs  own  showing  In  this  case,  the  character 
and  description  of  the  property  taken  was 
such  that  the  titie  thereto  passed  to  the  city 
under  the  terms  of  Ordinance  No.  790,  as 
adopted  by  the  voters  of  said  city;  the 
plaintiff  having  ratified  the  offer  to  purchase 
as  contained  In  the  ordinance,  by  accepting 
the  money,  as  we  held  in  the  other  case 
above  referred  to.  This  being  so,  many 
questions  raised  by  appellant  are  dlmlnat- 
ed,  and  the  remaining  material  questions 
can  be  such  only  as  relate  to  the  manner  of 
the  taking.  It  is  very  evident  that,  while 
the  action  was  brought  In  this  form,  the 
main  purpose  was  to  determine  the  right  of 
the  parties  to  the  properQr  taken.  The  ap- 
pellant does  not  contend  in  Its  brief  that 
there  was  any  substantial  damage  to  the 
premises  further  than  the  breaking  of  a  lock 
or  two,  which  could  be  of  no  great  value. 
Even  this  damage  was  a  disputed  question, 
and  the  Jury  found  for  the  defendants.  It 
Is  not  contended  that  anything  beyond  actual 
damages  could  be  recovered  In  this  action, 
and  consequently  all  questions  as  to  the  man- 
ner of  the  taking  can  bear  oaiy  upon  the 
appellant's  right  to  recover  nominal  dam- 
ages. A  voluminous  record,  of  nearly  1,000 
pages,  has  been  brought  up,  and  numerous 
errors  have  been  assigned,  but,  under  the 
present  aspect  of  the  case,  we  do  not  feel 
called  upon  to  give  them  more  than  a  general 
consideraticHL 

It  was  contended  by  appellant  that  the  de- 
fendants were  not  authorized  under  tbelr 
pleadings  to  show  that  they  had  authority 
from,  or  acted  in  behalf  ot,  the  city  in  taking 
the  pH^rty,  nor  were  entitled  to  show  that 
they  had  authority  from  the  plaintiff  com- 
pany to  enter  upon  the  prraulses  whercMi 
they  were  charged  with  trespassing.  We 
have  read  enough  of  the  great  volume  of  tes- 
timony taken  by  the  plaintiff  in  making  its 
case  to  satisfy  us  that  these  questltms  were 
fairly  entered  upon  and  opened  up  by  the 
plaintiff  voluntarily,  notwithstanding  the 
fact  that  the  plaintiff  did  object  several  times 
to  the  defendants  going  Into  them  upon  the 
cross-examination  at  some  of  plaintiff's  wit- 
nesses, which  objections  were  overruled  by 
the  court,  and  rightfully  so  under  the  cir- 
cumstances. It  appeared  by  the  idalntUTs  ex- 
amination of  some  of  Its  own  witnesses  that 
the  defendants  sued  were  either  (^cers  of. 
or  in  the  employ  of,  the  city;  that  the  city's 
teams  were  used  In  taking  the  prop»*ty,  and 
It  was  removed  to  tbe  city  ball,  and  was 
thereafter  guarded  hy  the  city's  employte; 
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and  that  the  dty  retained  pouendon  flC  It; 
and  that,  in  taking  the  pn^perty,  the  defend- 
antB  yrere  actlns  for  Ihe  dty  under  Its  claim 
of  title.  AlUion^  Bome  of  tbeee  wltoeMes 
had  been  present  and  asristed  in  the  taking 
of  the  property,  and  were  adverse  wltnesaea, 
and  although  the  plaintifr  was  aatbwlMd  to 
ctmtradict  their  testimony,  and  was  not 
boond  tt  in  this  partlcnUtf ,  though  drawn 
ont  hy  the  plaintiff^  nevertheless  the  fact 
that  it  was  drawn  out  by  Oie  plalntitr.  and 
that  the  idalntttC  did  enter  upon  these  qnea- 
tkos,  was  snfflelent  to  obviate  all  objectlwi 
as  to  each  testimony  being  admissible  under 
the  Readings,  and  that  Is  all  we  are  con* 
cemed  with  at  this  time,  tor  the  Jnxy  .dia* 
posed  of  the  remainder.  Furthermore,  it 
appeared  by  the  testimony  of  one  Stmerbe- 
naU,  who  was  the  second  witness  called  by 
the  plaintUt  and  upon  his  examination  In 
chief,  that  lAayH,  one  of  the  parties  defmd- 
ant,  had,  prior  to  the  time  the  prtqierty  was 
talcen,  taken  charge  of  the  building  where 
the  trespass  Is  alleged  to  have  been  commit- 
ted. The  witness  had  been  one  of  plaintiff's 
employte,  and  was  woifcing  in  the  buUdlng 
In  question,  and  he  testifled  that  notice  was 
posted  there  directing  the  employes  In  said 
building  to  obey  Mr.  X^k^  from  the  time 
be  took  poBseeslon  of  the  building  in  behalf 
of  the  dty.  Upoa  the  cross-examination  ot 
this  witness,  without  any  objection  thereto 
by  the  plalntUf ,  and  with  no  prior  objection 
to  any  like  testimony,  he  testified  that  Lloyd 
was  in  the  employ  of  the  dty  as  superin- 
tendent of  ite  fire  and  water  department  It 
may  not  be  Im^oper  to  state  that  this  wit- 
ness appeua  to  hare  bem  entlrdy  dlslnt«> 
ested,  and  was  not  one  of  those  who  partic- 
ipated In  the  taking  of  the  property.  We 
give  the  above  only  as  Instances  to  show  the 
general  trend  of  the  proof  upon  the  part  of 
the  ptalntUf,  and  It  seems  to  ns  that,  under 
any  fair  construction  of  the  testimony  as 
brought  ont  by  the  idalntlfl  in  making  ite 
case  In  chief.  It  must  ba  hdd  ttiat  the  def end- 
ante  were  authorised  to  disunite  the  plalntifTs 
possnenion  of  the  building  In  questtm,  and 
to  show  Uiat  the  dty  was  in  possession  or 
bad  authority  to  enter,  regardless  of  the  fact 
as  to  whether  they  had  sufficiently  pleaded 
such  a  defense.  The  property  in  (juestlon  was 
taken  either  from  this  building  or  from  an 
adjacent  street,  and  there  was  testimony  to 
■how  that  the  taking  was  a  peaceable  one, 
and  that  no  trespass  was  committed. 

A  great  many  errors  are  alleged  with  ref- 
erence to  the  instmctlODS  given  and  refused 
by  the  court,  but,  after  an  examination  there- 
of, we  think  it  sufllclent  to  say  that,  at  least, 
the  only  material  matters  in  the  case  as  It 
now  stands  were  fairly  submitted  by  the 
court  to  the  Jury,  and  the  rerdlct  of  the  Jury 
must  be  held  to  have  settled  the  controversy 
M  to  the  Buuiner  of  the  tsklng  In  fiivw  of 
the  defendants.   Ihe  Judgment  is  affirmed. 

GORDON  and  DUNBAR,  JJ.,  coucor. 


HBLPHRBT  t.  8TB0BA0H  et  aL 
(Sapreme  Court  of  Washington.  Not.  26, 
1895.) 

osattsl  mobtoaob  —  lirh  dlboharobd  bt 
Tbkdbr. 

The  Uen  of  a  chattel  mortgage  is  dla- 
charged  by  valid  tender  of  the  amount  due  for 
which  the  mortgage  Is  secnrity. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  G.  8.  Helphrey  against  Paul  Stro* 
tncii  and  others.  Judgment  for  defendante. 
Plaintiff  appeals.  Affirmed. 

W.  D.  Scott  and  B.  B.  PorterflcM,  for  ap- 
pellant Ad<dpfa  Hunter,  for  reqKmdenta. 

DUNBAB,  J.  This  was  a  proceeding  to 
foreclose  a  chattel  mortgage,  under  statutory 
notice  and  sale,  to  ct^ect  a  balance  due  on  a- 
certain  prtHulSMvy  note  secured  by  such  chat- 
tel mortgage,  with  interest  at  the  rate  of  2  per 
cent  per  month,  togetha  with  an  attorney's 
tee.  After  the  proceeding  to  so  foreclose  bad 
been  commenced,  the  Judge  of  the  superior 
court  of  Spokane  county  made  an  order  on  the 
idatntlfl,  appellant  here,  ouupelllng  him,  at  the 
request  (tf  the  defendante  Paul  Strobach  and 
BosaUa  Btrobach,  to  file  Us  cmnplalnt  In  the 
superior  court  of  Spokane  county  to  foreclose 
said  chattd  mortgage,  and  the  defendant  8.  U. 
Babcodc  dalmed  a  lien  iipon  the  same  personal 
property  by  reason  of  a  Juidor  mortgage.  Up- 
on the  trial  of  the  cause  the  court  found  that 
the  mortgage  of  defendant  Babcock  was  the 
only  valid  subsisting  mortgage  on  the  prop- 
erty, and  adjudged  the  ai^dlanf  s  lien  to  be 
destn^ed,  exdngulahed,  and  dlsdiarged.  Hie 
appellant  contmds  that  the  court  erred  In  not 
granting  his  request  for  a  Judgment  ui>on  the 
pleadings,  In  orarnllng  amiellanfs  objection 
to  respondentaC  IntroducUrai  ot  teBtlm(Hiy  to 
substantiate  their  afflrmatlTe  plea  of  tendo-, 
in  admitting  matters  foreign  to  the  matters  in 
issue  during  the  trial  of  the  cause,  and  In  ad- 
judging that  any  of  the  respondenW  alleged 
tenders  were  good  and  sufficient;  and  the  cnl- 
mlnatlng  error  alleged  Is  that  of  adjudging 
plaintiff's  mortgage  discharged  and  canceled. 
ttnu  had  the  answer  of  the  reoxmdents  not 
been  ottlrdy  suffident  this  being  an  equi- 
table proceeding,  the  court  would  consider  the 
lading  amended  In  accordance  with  the  facte 
proven.  But  we  think  that  the  answer  was 
sufficient  to  raise  the  Issue  of  tender.  The 
court  makes  a  great  many  findings  In  this  case, 
lowing  the  uncwschmable  and  oppressive 
ccmduct  of  the  appdlant  In  relatkm  to  this 
mortgage,  and  the  methods  he  punned  to  pre- 
vent Ite  payment,  and  the  uses  to  wUch  he 
att^pted  to  app^  it;  and  he  also  finds  that, 
on  different  occasions  before  the  commence- 
ment of  tiie  action,  a  tender  was  made  of  the 
balance  due,  and  that  said  tendv  was  re- 
fused; and  the  testimony  shows  such  to  be  the 
case.  It  la  true  that  some  oC  these  tenders 
were  made  on  coodStiMm,  but  other  tenders 
wore  made  abscHute  and  uncwditloiial,  suffl- 
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dent,  we  think,  txtider  all  the  authorltlee,  to 
destroy  tbe  lieai.  Not  only  the  case  itseU,  but 
the  briefs  of  couusel,  are  oi  a  painfully  per- 
sonal nature,  and,  without  eepectally  review- 
ing all  the  findings  of  fact  made  by  the  court, 
an  impection  of  the  testimony  conTlncee  us 
that  such  findings  were  at  least  justified,  and 
the  court  harlng  the  witnesses  before  him  and 
being  better  able  to  judge  of  their  credibility 
than  an  appellate  court,  we  do  not  feel  justi- 
fied, from  tbe  record,  In  disturbing  his  find- 
ings; and  as  the  conclusions  of  law,  we  think, 
follow  legitimately  tbe  fludlngs  made,  the 
judgment  will  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT  and  ANDERS. 
JJ^  concur.  GORDON.  J.,  not  sitting. 


OLBVELAND  t.  aLOVBR  et  al. 
(Bivreme  Court  of  Wa8hingt<m.  Not.  27, 
1896.) 

Suit  to  Cancei.  Dbkd— Etidbmob  to  Soppobt 

Plaintiff's  suit  to  cancel  a  deed  to  de- 
fendant, and  quiet  an  undivided  half  intereet 
In  the  property  in  her,  being  founded  on  the 
claiiy  that  the  property  was  taken  in  tbe  name 
of  plaintifiTs  huRhnnd  after  their  marriage,  and 
was  bought  with  hia  money,  and  such  claim 
being  supported  only  by  the  husband's  testimo- 
ny, a  finding  for  her  should  be  reversed;  defend- 
ant having  testified  that  thehuabaod  was  acting 
as  his  agent,  and  that  the  money  was  famished 
by  him,  and  the  husband  having,  after  the  pur- 
chaae,  executed  a  paper  reciting  that  he  held 
the  property  for  defendant,  and  various  witness- 
es having  testified  to  like  declarations  by  him, 
and  he  having  afterwards  given  defendant  a 
deed  of  tbe  property,  and  it  not  appearing  that 
he  was  BO  under  the  control  of  defendant  as  not 
to  be  responsibie  for  acts  done  at  the  request 
of,  or  in  the  presence  of,  defendant,  but  mere- 
ly that  at  his  request  his  whereabouts  were 
concealed  from  his  wife  by  defendant.  Gordon, 
J.,  dissenting. 

Appeal  from  superior  court.  Pierce  county; 
Jobu  C.  Stallcup,  Judge. 

Action  by  Mary  Cleveland  against  Ell  S. 
Glovei"  and  wife  and  others  to  have  a  deed 
to  defendant  Eli  S.  Glover  set  aside,  and  to 
quiet  plaintiff's  title  to  an  undivided  one- 
half  interest  in  the  property.  Judgment  for 
plaintiff.  Defendants  GloTer  appeal.  Re- 
versed. 

Snell  &  Bedford,  for  appellants.  Parsons, 
Oorell  6b  Parsons  and  Whalley,  atrahan  ft 
Pipes,  for  respondent 

HOYT,  C.  J.  The  controversy  in  this  ac- 
tion involved  the  title  to  certain  tracts  of 
land  situated  In  tbe  city  of  Taeoma.  Many 
Important  propositlous  bare  been  presented 
In  the  briefs  of  counsel,  nnd  elaborately  ar- 
gued. These  were  founded  upon  questions 
relating  lo  the  place  of  residence  of  tbe  plain- 
tiff and  her  husband  at  the  time  he  acquired 
the  iiaper  title  to  the  lauds,  and  to  the  legal 
resnlts  fiowlng  from  such  residence.  The 
conclusion  to  which  we  have  come  as  to  the 
(acta  relating  to  the  acquisition  of  tbe  prop- 


erty will  make  It  Dnneeessary  for  ns  to  con- 
sider any  of  these  questions.  Tbe  plalntifC 
founds  her  claim  to  the  lands  upon  the  al- 
lured fact  that  they  were  purchased  by  her 
husband  after  their  marriage,  with  his  own 
money,  and  npon  such  purchase  became  the 
property  of  the  community  composed  of  her 
husband  and  herself.  The  claim  of  the  ap> 
pellants  Is  founded  upon  the  alleged  fact 
tiiat,  at  the  time  tbe  lands  were  purchased 
by  the  husband  of  the  plaintiff,  he  was  act- 
ing as  the  agent  of  the  appellant  Ell  9.  G  lov- 
er; Uiat  the  lands  were  paid  for  with  hIa 
money,  and  the  paper  title  thereto  wrongful- 
ly taken  in  the  name  of  the  agent,  Instead  of 
In  that  of  the  principal.  Yarloua  other  col- 
lateral qneatlona  of  fact  were  presented  by 
the  pleadings  and  proofli,  but  the  entire  mer- 
its of  the  ctrntrormy  most  depend  npmi 
which  of  the  claims  above  referred  to  Is 
shown  by  the  proofs  to  have  been  warranted. 
It  is  therefore  unneceBsaxT  for  vun  to  con^dor 
any  other  question  than  the  one  of  fact  pre- 
sented by  these  adverse  claims. 

The  trial  court  found  the  facts  to  be  as 
claimed  by  the  plaintlflF,  and  the  question 
which  we  are  called  upon  to  decide  la  as  to 
the  sufficiency  of  the  proofs  to  sustain  this 
finding.  The  suit  was  la  equity,  and  the 
findings  of  fact,  baring  been  dnly  excepted 
to,  must  be  here  examined  In  the  light  of  the 
eTldeuc&  Roberts  t.  Bank  (Wa^)  40  Paa 
When  a  pare  question  <^  fact  is  to  be 
determined  by  an  appelate  court,  there  Is  lit- 
tle use  of  any  discussion  ot  the  reasons  upon 
which  its  decision  Is  founded.  However 
elaborate  might  be  the  dlscuaslon  of  sDcb  a 
question.  It  would  have  little  value  to  liie  le- 
gal profession  or  to  the  general  public,  for 
the  reason  that  the  facts  of  each  case  must 
be  determined  In  the  light  of  all  the  circum- 
stances disclosed  by  the  prooft^  and  such  clr- 
ctimstances  are  new  all  the  same  In  any 
two  cases.  Hence  we  shall  not  attempt,  at 
any  great  length,  to  give  reasons  for  our  cod- 
clusiou  upon  the  question  of  fact  abov*  siiff- 
gested- 

Tbe  claim  of  the  plaintiff  was  supported 
only  by  the  testimony  of  her  husband,  and 
tbe  deed  in  which  the  title  was  coBveyed  to 
hfm;  the  other,  by  the  direct  testimony  of  the 
appellant  Eli  &  Glover,  and  by  proof  at  ad- 
missions,  oral  and  written,  of  the  husband 
of  the  plaintiff.  'Hie  suptwrt  to  which  tbe 
plaintiff's  claim  was  entitled  by  reason  of 
the  paper  title  having  been  taken  In  the  nam* 
of  her  husband  was  fully  overcome  by  the 
fact  that  by  the  action  of  ber  husband,  as 
well  as  herself,  such  paper  title  had  been,  be- 
fore the  commencement  of  the  action,  folly 
vested  In  the  appellants.  Tbe  question  of 
fact  must  largely  depend  npon  the  credit  to 
be  given,  respectively,  to  the  testimony  of 
the  busbaud  of  the  plaintiff  and  tbat  of  the 
appellant  EH  S.  Glovw.  There  is  nothing  so 
inherently  improbable  In  the  version  of  ^- 
tlicr  of  these  ns  to  the  transaction  that  theli 
testimony  would  be  much  affected  tbereby. 
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and  U  there  wu  mtUog  in  the  snrronndtaig 
clrcnmstaiicee,  or  In  admlBslonB  or  state- 
ments made  1^^  them,  gobxg  to  affect  the 
credibility  of  their  testimony,  the  ertdence 
of  one  woald  pmctleally  balance  that  of  the 
other,  and  there  mnild  be  no  sndi  preponder- 
ance of  erldeaice  against  the  findbiKB  €t  the 
trial  court  as  would  anthoriae  ns  to  Interf  rae. 
But,  vbea  witnesses  thus  contradict  each 
other.  It  is  the  duty  of  the  court  to  Inrestl- 
eate  all  the  coUatenl  facts,  whliA  have  any 
bearing  vpoa  the  truth  of  dther  stoiy.  Such 
Investigation  compels  us  to  come  to  a  dlffer- 
«at  condualon  from  that  arriTad  at  by  the 
trial  oouit.  The  only  drcmnstance  which 
had  any  teidency  to  throw  discredit  up<m 
the  testimony  of  said  appellant  grew  out  of 
the  alleged  fact  that  he  had  on  several  occa>- 
sions  assisted  the  husband  of  the  plaintiff  in 
concealing  his  whereabouts  from  his  wif& 
We  are  not  satisfied  from  the  proof  that  he 
took  any  afflrmatlTe  actl<«  in  this  directlcm, 
but  even  if  he  did.  that  fact  alone  would  not 
much  affect  his  credit  as  a  witness.  It  dear- 
speared  from  the  proofs  that  at  these 
times  the  husband  was  anxious  to  conceal 
bis  whereaboots  from  his  wife;  that  he  ro- 
lled upon  the  appelant  as  a  friend,  and  made 
known  to  him  his  desire  in  that  regard.  It 
further  ^K»eared  that  he  stated  to  him  the 
reasons  why  he  did  not  want  his  wife  to  find 
him.  Under  these  circumstances,  it  was-but 
natural  that  the  appelant  should  be  willing 
to  coBQ^  with  the  request  oi  his  friend  to 
do  nothing  to  aid  the  wife  in  aacertalnlng  his 
wbocabootsL 

It  Is  true  that  the  plaintiff  claims  that  the 
reason  why  her  husband  deeteed  to  have  his 
wbereaboutB  concealed  from  her  grew  out 
«f  a  state  of  mind  induced  by  the  influence 
of  the  appellants;  but,  after  a  careful  exam- 
ination of  the  entire  record,  we  are  unable  to 
find  a  single  fact  to  bare  been  MtaUlshed 
which  furnished  any  foundation  for  this 
claim.  The  testimony  of  the  appellant  Eli 
B.  Olorer  was  therefore  nndtepvted  by  any- 
thing In  the  rec<»rd,  excepting  the  testimony 
of  the  husband  of  the  plaintlfl.  That  of  the 
hOBband  of  plaintiff  was  discredited  by  nu- 
merous  circumstanoes  fully  established  by 
the  proofs.  There  were  the  recitals  in  the 
Instrument  uecuted  by  him  In  Chicago. 
These  were  entirely  inconsistent  with  the 
testimony  glren  by  him  up<m  tl»  trial,  and 
the  only  explanation  wMch  he  attempted  to 
give  for  having  executed  an  inatrument  with 
such  recitals  was  the  alleged  &ct  that  be  re- 
lied entirely  upon  the  ai^eUant  Bll  S.  OloT* 
er,  and  was  willing  to  do  anything  that  he 
asked;  but  this  explanation  was  entirely  in- 
adequate. In  Tlew  of  the  fact  that  If  his  sto- 
Tj,  as  detailed  In  his  testimony,  was  true, 
tba«  was  absolutely  no  reason  why  the 
thought  of  the  execution  of  a  paper  with 
such  recitals  shonld  have  occurred  either  to 
said  api>ellant  or  to  him.  Hence  these  recit- 
als must  be  given  force  in  determining  the 
weight  of  his  testimony.   The  further  fact 


appeared  that  there  was  no  adequate  expia- 
nation  of  the  execution  of  the  deed  to  appel- 
lant Sarah  P.  Glover  years  after  the  exeeu- 
tlon  o(  the  Instrument  containing  tiie  redtala 
above  referred  to.  His  testimony  was  so 
affected  by  recitals  in  imstruments  solemnly 
oxcnted  by  him  that  the  only  theory  upon 
which  it  could  be  sustained  would  be  that  of 
his  having  been  so  fully  under  the  control 
of  the  aKt^lant  BU  S.  61ov«  that  he  was 
not  responsible  for  acts  done  at  his  request, 
or  In  his  presence;  It  was  probably  this 
view  of  the  relation  of  these  parties  that  in- 
duced the  flndiiv  made  hy  the  sq^rior 
court,  and,  if  tiiere  was  any  evidence  In  the 
recfwd  which  had  any  legitimate  toidem?  to 
Aaw  such  to  have  bam  their  relations,  wc 
might  come  to  the  same  concluirton,  but  we 
have  been  unable  to  discover  anything  which 
tended  to  abaw  that  said  appellant  had  any 
such  control  over  the  hinband  of  the  jriaintlff 
that  he  mm  not  at  all  ttmes  fully  respmud- 
ble  for  what  be  did.  Besides  the  admissions 
in  these  written  Instruments,  muierous  oral 
ones  of  a  like  tendency  were  testified  to  by 
both  of  the  appellants,  and  their  testimony 
was  In  many  respecte  confirmed  by  that  of 
dl^nterested  witnesses.  AU  of  these  cir- 
cumstances tended  strongly  to  contradict  the 
testimony  of  the  husband  of  the  plMntlff, 
and  Just  as  strongly  to  confirm  that  of  ap- 
pellanta  In  this  light,  the  testimony  of  the 
husband  of  the  plaintiff  must  be  held  to 
have  been  overcome  by  that  of  appellants. 
In  our  opinion,  the  equitable  title  to  this 
property  was,  from  the  time  of  its  purchase 
by  the  husband  of  the  plaintiff  until  It  was 
conveyed  to  the  appellant  or  his  wife,  In  the 
appellants,  and  the  plaintiff  never  had  any 
interest  therein.  The  Judgment  wiU  be  re- 
versed and  the  cause  remanded,  with  In- 
structions to  dismiss  the  action, 

SCOTT,  ANDERS,  and  DUNBAB.  JT.,  con- 
cur. 

QORDONi  J.  (dissenting)!.  1  agree  with 
the  majority  that  the  question  presented  by 
the  record  Is  a  simple  question  of  fact  I 
also  accept  the  statement  in  the  opinion  of 
the  majority  that  **the  question  of  fact  must 
largely  depend  upon  the  credit  to  be  given, 
respectively,  to  the  testimony  of  *he  hus* 
band  of  the  plaintiff  and  that  of  the  appel- 
lant." Such  b^ng  the  character  of  the  ques- 
tion, and  the  rule  upon  which  its  determina- 
tion must  depend,  I  am  unwilling  to  disturb 
the  finding  of  the  lower  court  In  this  case. 
That  court  had  many  circumstances  of  ad- 
vantage to  enable  it  to  determine  what  wit- 
nesses were  entitled  to  credit,  and  to  give 
credit  accordingly.  The  appearance  of  a 
witness  wblle  testifying,  his  demeanor,  can- 
dor, and  intelligence,  the  tone  of  bla  voice, 
the  look  or  gesture,  are  all  drcuui stances 
'  which  assist  the  experienced  trial  Judge  In 
reaching  a  conclusion,  and  In  themselves 
constitute  evidence  of  the  most  convincing 
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character,  and  yet  It  1b  not  possible  to  Incor- 
porate  It  In  the  record  upon  appeal.  For 
this  and  kindred  reasons  the  mle  has  long 
been  settled  elsewhere  that  an  appellate  tri- 
bunal wlU  not  disturb  the  findings  of  a  low- 
er court  where  there  Is  a  substantial  conflict 
In  the  evidence,  and  where  It  does  not  clear- 
ly ai^>ear  that  Injustice  has  been  done.  Nor 
do  I  think  that  the  statute  of  this  state  gov- 
erning appeals  of  this  character  requires  the 
adoption  of  a  different  rule.  Like  any  oth- 
er statute,  it  should  receive  a  reasonable  con- 
struction, and  be  Interpreted  In  the  light  of 
the  general  rule  prevailing  elsewhere.  I 
cannot  believe  that  the  legislature  Intended 
to  pnt  the  burden  upon  this  court  of  deter- 
mining from  the  record  alone  which  of  two 
witnesses  whose  testimony  Is  In  direct  con- 
flict told  the  truth.  That  Is  the  province  of 
the  lower  court,  which  sees  the  witnesses. 
With  deference  to  my  brethren,  I  am  con- 
strained to  dissent  from  their  conclusion, 
and  think  that  the  decree  appealed  from 
should  be  afiirmed. 


DENNIS  V.  KAS8  ft  CO.  et  al. 

(Snpreme  Cktnrt  of  Washington.   Nov.  27, 
1895.) 

Appbal— Objsotiohs  RiisBD  TOO  Late— BaviBw 
—  Skcond  Appeal. 

1.  Where  a  jndgment  of  nonsuit  is  reversed 
on  appeal,  defendant  on  a  second  appeal  cannot 
for  the  first  time  attack  the  sufficiency  of  the 
MN^laint,  it  being  the  same  as  that  on  former 

2.  DecisiOD  on  a  prior  appeal  1b  binding  on 
a  second  appeal. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  J.  H.  Dennis  against  Kass  ft 
Company  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Pot  prlOT  appeal,  see  39  Pac.  667. 

Steele  &  G^hart,  for  appellants.  W.  B. 
Hnmphrer,  for  respondent 

DtJNBAB,  J.  nils  case  was  before  this 
court  at  the  Blarch  team,  and  was  rerorsed, 
on  the  ground  that  tb»  court  bad  cunmltted 
eRor  In  sustaining  reaipondent's  motion  for 
a  nonsnit,  and  the  canse  was  remanded  fOr 
a  new  trlaL  Upon  the  new  trial,  at  the 
close  of  the  re^ndenf  s  testimony,  tbe  ap- 
p^lants  again  moved  for  a  nonsnlt.  which 
was  overruled  1^  tbe  court,  and,  after  fur- 
ther proceedings  bad,  a  verdict  was  t&x- 
dered  for  the  respondent,  and  judgment  en- 
tered, from  whldi  an  appeal  is  taken. 

From  bo^  the  appellants'  brief  and  tta^r 
oral  argument  we  are  satisfied  that  ali  the 
guestlcms  whldi  are  now  raised  by  the  aK>el- 
lantB  were  determliud  in  tbe  former  cas^  or, 
at  least,  that  tbe  new  questions  wblcb  are 
raised  here  might  have  been  determined  in 
the  former  case  if  th^  had  been  presented. 
The  point  is  now  made  by  tbe  i^p^lants 


that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  canse  of  action.  This 
la  the  same  complaint  uptm  which  the  former 
case  was  tried,  and,  if  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  that 
question  should  have  been  raised  upon  the 
former  trial.  Hie  policy  of  tbe  law  is  op- 
posed to  a  multiplicity  of  actions,  and  it 
would  be  directly  In  confiict  with  such  policy 
to  allow  a  party  to  raise  one  <d>Jection,  and 
litigate  that,  not  only  In  the  court  below, 
but  In  the  appellate  court,  and,  If  the  result 
should  be  against  him,  to  go  back,  and  raise 
another  objection,  which  he  might  have 
raised  on  the  former  trial.  Under  snch  a 
practice,  there  would  be  no  end  to  litigation. 
If  this  complaint  does  not  state  a  cause  of 
action  now.  It  did  not  at  the  time  the  appel- 
lants moved  for  a  nuisuit  at  the  first  trial, 
and  that  question  should  have  been  detect 
mined,  elthw  through  the  Interposition  of  a 
demurrer,  or,  If  they  desired  to  rest  upon 
their  technical  rights.  It  should  have  been 
raised  In  their  brt^  In  the  prevtons  casfc 
It  seems  to  us  that  this  pn^iritlon  does  not 
merit  any  extended  notice,  ^e  same  thing 
may  be  said  of  the  objection  raised  that  the 
paper  offered  in  evidence  as  proof  of  the  ex- 
emption claim  should  have  been  exdnded,  be- 
cause the  claim  In  nowise  conformed  to  the 
requirements  of  the  statnte.  This  was  really 
one-of  the  grounds  of  the  motion  for  nonsnit 
In  the  former  cas^  because  it  went  to  th* 
sufficiency  of  tlie  legal  la^f  to  jnsU^  a  ver- 
dict; and  this  court  announced,  in  Its  opin- 
ion In  the  case  of  Dennis  t.  Kass  &  Co.,  89 
Pac.  657.  that  "this  property,  or  a  portlui 
thereof,  was  dalmed  by  appellants  ondor  tbe 
exemption  laws,  and  proper  and  timdy  steps 
were  taken  to  protect  their  righto  nnder  sudk 
laws."  Tbe  argumwt  of  anMUants  fliat  *% 
partner  has  no  spedflc  Interest  In  astj  par- 
ticular chattel,  portion,  or  pared  of  tlie  firm 
property,  bis  only  interest  bedng  an  equita- 
ble right  to  a  proper  portion  ctf  13ie  sarins 
of  the  whole  after  pajmoit  of  debts,"  as 
found  on  page  15  of  thdr  brtot;  will  be  found, 
by  recurrence  to  their  former  brief,  to  have 
been  brought  to  the  attention  of  tbis  oonrt 
on  page  4  at  that  brl^.  The  argnmoit 
which  they  make  here  was  made  thwe,  and 
exactly  the  same  authorities  are  dted  here 
as  were  cited  tb^,  In  support  of  the  pnqmst- 
tlon,  and  tbe  same  may  be  said  of  all  tbe 
other  proportions  urged  by  the  appellants  In 
the  present  case. 

It  la  contended  onUly  by  the  aiipdlante 
that  tbe  qneatloa  of  the  amount  of  interest 
which  the  respiHidait  bad  In  fbo  iffopaty 
sold  could  not  have  been  raised  In  tbe  foc^ 
mer  trial,  and  that  the  court  erred  In  refus- 
ing to  allow  them  to  show  that  the  reqKmd- 
ent  had  mortgaged  this  property,  and  to  show 
that  bis  interest,  ot  want  of  interest,  In  it, 
could  be  properly  urged  bere.  It  was  raised, 
however,  and  this  court  decided  tbe  ques- 
tion In  tbe  following  language:  **Xt  is  oft 
no  concern  to  the  officer  whether  or  not  the 
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entire  title  to  the  property  levied  apcn  Is 
Tested  In  the  Judgment  debtor.  For  the  pur^ 
pose  of  determining  the  amount  which  Is 
exempt,  it  must  be  assumed  that  he  owns 
the  prop^ty."  In  fact,  we  went  Into  all  the 
questions  raised  on  the  present  appeal,  and 
they  were  decided  aftn:  a  thorough  luTeBtiga- 
tlon,  and  In  a  very  explicit  manner.  But, 
even  if  they  had  not  been,  the  erideoce  of- 
fered was  not  competent,  under  the  plead- 
ings in  the  case.  It  Is  nowhere  alleged  In 
the  answer  that  the  respond^t  did  not  have 
any  Intereet  In  this  property,  or  any  such  In- 
terest as  would  Justify  bis  claim  for  dam- 
ages. It  Is  true,  there  la  a  general  denial  of 
certain  counts  In  the  complaint,  but  none  of 
those  counts  allege  the  amount  of  the  inter- 
est of  the  respond«it  in  the  property  claimed 
to  be  exempt;  and,  ereai  If  It  could  be  deter- 
mined as  an  wlglnal  proposition  that  appel- 
lants' theory  on  that  question  is  correct,  they 
should  have  objected  to  the  insufficiency  of 
the  complaint  So  far  as  the  Instruetious  of 
the  court  are  concerned,  we  think  they  fol- 
lowed the  law  as  laid  down  by  this  court  In 
the  former  trial  of  this  cause,  and,  as  every 
material  auction  of  etroK  has  been  once 
passed  upon  by  this  court,  we  think  there  is 
DO  reason  why  It  should  hare  be^  tbe  sec- 
ond time  brought  here.  No  petition  (or  re- 
hearing was  filed  la  the  former  case,  and  the 
law  as  there  announced  stands  as  the  law 
of  fUa  case;  and,  as  this  coturt  has  sufficient 
employment,  without  having  to  InTestlgate 
cauMB  a  second  time,  and  for  tiie  further 
reason  tbat  we  think  the  respondent  has  been 
unwarrantably  delayed  In  the  collection  of 
Us  Judgment,  we  deem  It  Is  a  proper  case  to 
impose  the  poialty  provided  for  in  section 
23,  p.  131,  of  the  Laws  of  1883,  though,  as 
this  Is  the  first  time  that  this  court  has  f^t 
called  upon  to  Impose  this  penalty,  we  will 
not  Impose  It  to  the  full  extent  allowed  by 
the  law  (wMcb  would  be  15  per  cent  of  the 
Judgment  appealed  from),  but  the  order  of 
tbe  court  wUl  be  that  the  Judgment  will  be 
afilnned,  with  costs  In  favor  of  the  respond- 
ent, and  10  per  cent  ct  tbe  Judgment,  or  926, 
as  damages. 

SCOTT  and  GORDON,  JJ,.  cuicur. 


STALLCUP  v.  CITY  OF  TACOMA. 
(Supreme  Court  of  Washington.  Not.  29, 
1895.) 

TunOVBST— RSB  JdDIOATA — HuRICIFAL  CORPOKiL- 

TioNB— Blictiors— Rbgibtration. 
1.  An  action  by  a  citizen  and  tezpayer  of 
a  dty  of  over  500  Inhabitanta,  on  behalf  of 
himself  and  all  others  slmllarlr  situated,  against 
auch  cit3*  and  a  Ught  and  water  companT.  to  de- 
clare invalid  an  ordinance  providing  for  the 
snbmisaion  to  the  voters  of  a  proposition  to  pur- 
chase the  plant  of  such  light  and  water  com- 
panv,  and  to  enjoin  tbe  citr  and  Its  officers  from 
calling  or  holding  sncb  election,  and  from  ex- 
pendinstbe  funds  of  the  city  for  such  purpose, 
nivolvM  the  question  whether  a  legal  election 


could  be  held  in  such  dty,  in  the  abeenoe  of  any 
registration  law  applicable  to  ench  an  dectton, 
under  Const  art.  d,  i  7,  providing  that  the  leg- 
islature  shall  enact  a  registration  law,  and  shall 
require  a  compliance  with  such  law  before  any 
elector  shall  be  allowed  to  vote:  provided,  that 
such  provision  is  not  compulaory  on  the  legis- 
lature, except  as  to  dties  and  towns  having  a 
population  of  over  600  inhabitants,  etc. 

2.  A  decision  of  the  supreme  court,  in  an 
action  hj  a  citizen  and  taxpayer,  on  behalf  of 
himself  and  all  others  similarly  situated,  against 
a  city  and  a  liRbt  and  water  company,  is  a  bar 
to  another  action  by  a  different  citizen  and  tax- 

{)ayer,  on  behalf  of  himself  and  all  others  simi- 
arly  situated,  against  such  city.  Involving  the 
same  question. 

3.  Const,  art  ^  {  7,  t>rovldes  that  the  legis- 
lature shall  enact  a  registration  law,  and  re- 
quire a  compliance  with  such  law,  before  any 
elector  shall  be  allowed  to  vote:  provided,  that 
such  provision  is  not  compulsory  on  the  leeis- 
lature,  except  as  to  cities  and  towns  of  over  500 
inhabitants;  and  in  all  other  cases  the  legisla- 
ture may  or  'm^  not  require  registration  as  a 
prerequisite  to  toe  right  to  vote,  and  the  same 
system  of  registration  need  not  be  adopted  for 
both  classes.   Held,  that  such  provision  did  not 

Erevent  the  holding  of  a  legal  election  in  a  city 
aving  over  600  inhabitants,  In  the  absence  of 
any  rofnstratlon  Isw  applicable  thereto. 

4.  Where  the  supreme  court,  before  the  is- 
suance of  bonds  by  a  city,  decides  in  proper  ac- 
tions that  it  may  lawfully  issue  such  bonds, 
persons  afterwards  purchasing  them  have  a 
right  to  rely  on  the  law  as  declared  by  such 
court,  and  the  validity  of  the  bonds  cannot  aft- 
erwards be  questioned. 

'  5.  In  an  action  bv  a  dtizen  and  taxpayer 
against  a  city  to  enjoin  it  from  paying  the  in- 
terest on  certain  negotiable  interest-bearing 
bonds  of  such  city,  tiie  court  will  not  decree 
such  bonds  invaUd,  the  purchasen  and  holders 
not  being  parties. 

Appeal  from  superior  court,  Pierce  county; 

Emmet  N.  Parker,  Judge. 

Action  by  John  G.  Stallcup  against  the 
city  of  Tacoma  to  enjoin  defendant  from 
paying  tbe  Interest  on  certain  negotiable  In- 
terest-bearing bonds  of  such  dty.  From 
a  Judgment  sustaining  a  demurrer  to  the 
complaint,  plalutlCC  appeals.  Affirmed. 

Ben  Sheeks,  Frank  H.  Oraham,  and  A  B. 
l^itlow,  for  appellant  James  Wlckersbam, 
Stacy  W.  Oibbs,  and  Orowl«y,  SaUlvan  ft 
Orosacup,  for  respondent 

GORDON,  J.  This  action  was  brought  by 
the  appellant,  a  citizen  and  taxpayer  of  the 
dty  of  Tacoma,  for  himself  and  all  others  . 
similarly  situated,  against  the  respondent 
city,  to  enjoin  it  from  paying  the  interest  on 
1,750  negotiable  Interest-t>earing  bonds  of 
tbe  denomination  of  $1,000  each,  said  bonds 
having  been  Issued  by  the  respondent  city, 
and  delivered  to  one  C.  B.  Wright  and  to 
the  Tacoma  Light  &  Water  Company,  a  cor- 
poration, of  which  said  corporation  tbe  said 
Wright  Is  tbe  principal  stockholder.  In  ex- 
change for  a  certain  light  and  water  plant, 
water  supply,  and  equipment  Tbe  lower 
court  having  sustained  the  demurrer  of  the 
respondent  to  appellant's  complaint  and  the 
appellant  having  elected  to  stand  by  his 
plradlng.  Judgment  was  rendered  below 
missing  said  action,  from  wbicta  Judgment, 
and  from  tbe  order  suatalnlnv  said  demurrert 
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tills  appeal  !■  pvoBeeuted.  Tbe  cotni^lnt  is 
very  rolumlnous,  comprising  some  21  closely 
t^-pe-wi-itten  pages.  The  conclusion  reached 
by  us  readers  it  uimecessarj  to  fxmsider 
many  allegations  contained  In  it. 

Appellant  assails  tbe  validity  of  tbe  bonds 
for  two  principal  reasons:  (1)  Because  tbe 
election  at  which  the  voters  of  the  city  au- 
thorized their  issuance  was  held  without 
any  reglsti-atlou,  contrary  to  the  provisions 
of  the  constitution  of  the  state;  and  (?)  that 
tbe  aggregate  amount  of  the  bonds  author- 
ized at  the  election  so  held  was  In  excess  of 
the  Umlt  of  iadebtedness  fixed  by  the  con- 
stitution. This  is  the  third  case  which  has 
been  before  this  court  Involving  the  legality 
of  said  election.  The  first  case  was  ttiat  of 
Seymour  T.  City  of  Tacoma  and  tbe  Tacoma 
Ught  &.  Water  Company,  and  is  reported  in 
6  Wash.  13S,  32  Pac.  1077.  The  second  cause 
was  between  tbe  same  pai-ties,  and  Is  re- 
ported In  6  Wa^.  427,  83  Pac.  1059.  The 
first  of  these  cases  was  Instituted  prior  to 
the  time  of  holding  tbe  election,  and  for  ttie 
purpose  of  having  the  ordinance  which  pro- 
vided for  the  submlsskin  of  tbe  proposition 
Co  the  voters  adjudged  Invalid  and  void,  and 
for  the  further  purpose  of  eojoining  and 
restrahKlng  the  city  and  Its  offlc^eis  from 
calliug  or  holding  said  election,  and  from 
expending  the  fuads  of  said  city  for  that 
purpose.  The  sectmd  cause  was  instituted 
subsequent  to  the  election,  but  prior  to  the 
Issuing  of  the  bonds.  Its  purpose  was  to  en- 
join the  city  and  Its  officers  from  issuing 
said  bonds,  or  from  attempting  to  obligate 
said  city  for  the  payment  thereof.  Each  of 
said  causes  was  prosecuted  by  the  plaintiff 
as  a  citizen  and  taxpayer  In  his  own  betialf, 
and  in  behalf  of  all  other  taxpayers  of  tbe 
city  similarly  situated.  In  the  first  case 
above  referred  to  this  court  construed  the 
ordinance  under  wMeh  the  proposition  to 
purciiase  the  plant  and  Issue  said  bonds  wa^ 
snbmttted  to  tbe  legal  voters  of  said  city, 
also  the  act  of  tbe  legislature  of  March  26, 
1890,  authorizing  cities  to  purchase  water- 
works and  light  plants;  and  upon  the  sub- 
ject of  reglsMtlon  tlie  court  then  said :  **We 
have  bnt  one  registration  law  in  this  state^ 
which  is  found  Id  Gen.  St  c.  8.  Section  467 
declares  that  the  provisions  of  the  law  shall 
apuly  to  all  elections  for  municipal  and  other 
officers;  but  we  fall  to  find  any  application 
of  it  to  elections  of  this  kind.  Section  9  of 
the  charter  of  respondent  city  requires  regis- 
tration 'as  provided  hy  the  general  laws  of 
the  state,*  and  section  13  declares  that  no 
person  tthall  be  entitled  to  vote  unless  he  is 
a  (lunlifltHl  elector  under  the  state  laws,  and 
has  n>g(stered,  'as  provided  by  law.'  But, 
there  being  no  state  law  requiring  re^^istra- 
tlon  at  elections  of  this  character,  these  pro- 
visions of  the  cliarter  are  Inoperative,  and 
any  elector  can  vote."  In  referring  to  what 
was  said  by  this  court  in  tliat  case,  tbe  learn- 
ed counsel  for  the  appellant  herein  say  in 
their  brief:   "The  court  very  properly  decid- 


ed tliat  tbe  reslstratlon  statntes  did  not  ap- 
ply to  elections  of  that  chatscter;"  and  in 
appellant's  complaint  in  this  case  it  Is  al- 
leged that  "tbe  legislature  of  tbe  state  of 
Wasbiagtoc  has  passed  no  law  by  which  said 
pretended  election  [for  voting  oo  issuing 
bonds]  could  l>e  held,"  because  of  its  failure 
to  make  pro\'lBlon  for  reglstratloa.  But  ap- 
peliant  insists  that  the  o^nlon  In  tbat  case 
relating  to  registration  was  based  on  the 
statute  alone,  and  that  the  eotmsel  fmr  the 
respective  parties  bo  that  litigation  suppress- 
ed tfae  true  facta  in  that  case,  and  that  the 
provision  of  the  constitutiott  of  this  state  np- 
om  the  subject  of  registration  was  cot  called 
to  the  attmtion  of  the  court  The  proTlaion 
of  the  coostitutlon  referred  to  is  section  7, 
art  6;,  and  is  as  follows:  "The  lesUatore 
shall  enact  a  rei^strattMi  law,  and  shall  re- 
quire a  corapUance  with  sut^  law  before  any 
elector  shall  be  allowed  to  vote;  provided, 
that  this  provision  Is  not  compulsoiy  niran 
the  legislatnre,  except  as  to  cities  and  towns 
having  a  popolatlen  6f  ovor  500  intiabitants. 
In  all  other  cases  the  legislature  may  or  may 
not  require  registration  as  a  prerequisite  to 
the  right  to  vote^  and  tbe  same  system  of 
registration  need  not  be  ad(4»ted  for  both 
classea."  It  is  eaceeded  ttiat  said  city  of 
Tacoma  now  has,  and  at  tbe  time  of  the  elec- 
tion herein  referred  to,  and  for  many  years 
prior  thereto,  had,  a  population  exceeding 
25,000.  The  appellant  fnrtlier  insists  that, 
inasmuch  as  tbe  legislature  of  tbe  state  of 
Washington  has  not  made  provlaton  for  reg- 
istration for  electiooB  of  tUs  character,  thwe 
Is  no  c«istitutlonal  basis  or  authority  for 
holding  such  an  Section,  and  that  the  bonds, 
for  that  reason,  are  absolutdy  void.  The 
Seymour  Case  first  above  cited  was  decided 
by  tills  court  before  the  bonds  whidi  appel* 
lant  here  seeks  to  bare  adjudged  Invalid 
were  issued;  and,  if  this  were  ttie  sole  and 
controlling  qnestion  In  the  decision  of  this 
case,  we  should,  in  rlew  of  the  fact  tbat 
bonds  of  the  city  negotiable  in  form  were 
thereafter  issned,  hesitate  b^ore  promulgat- 
ing a  decision  discrediting  said  bonds  for 
any  reason  which  existed  at  the  time  when 
said  former  case  was  pending,  and  which 
it  would  have  been  tbe  right  of  parties  to 
have  urged  therein.  This  court  will  take  ju- 
dicial notice  of  its  records,  and  of  what  Is- 
sues were  presented  for  determination  by 
the  record  in  a  given  cause,  and  wlU  not 
entertain  or  consider  an  allegation  of  tbe 
character  contained  In  paragraph  7  of  the 
complaint  herein,  when  it  appears,  from  an 
Inspection  of  such  record,  that  the  mattfi-s 
so  alleged  are  unfounded.  Many  of  the  alle- 
gations of  tbe  complaint  herein  .  relate  to 
questions  which  were  distinctly  raised  In  the 
pleadings  In  the  Seymour  Cases,  above  cited, 
and  extended  arguments  were  made  upon 
them  In  the  briefs  of  counsel  therein,  and 
such  questions  have  been  disposed  of  by  this 
court  in  rendering  judgment  In  said  cases. 
The  contention  of  counsel  tbat  the  constl- 
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tutlonal  xwceaalty  for  reglBtratlon  was  not 
nrgBi  upon  the  court's  attention  in  tbe  first 
Seymour  Oaae  Is  nnfounded.  An  liisi>ection 
of  the  briefs  in  that  case  dis<d08es  that  tlie 
question  was  discussed,  and  14  pages  of  the 
brief  of  the  respondent  therein  were  entirely 
devoted  to  the  discussion  of  the  claim  that 
registration  was  essential  to  the  validity  of 
the  then  proposed  election,  said  dlscosslon 
treating  of  constitutional,  as  well  as  statu- 
tory, requirements;  and,  while  It  Is  tme  that 
mention  of  the  constltntional  provision  Is 
not  made  In  the  opinion  of  the  court  In  that 
case.  It  does  not  toUow  that  It  did  not  re- 
ceive the  consideration  of  the  court  The 
rule  Is  that  "a  decision  once  made  In  a  par- 
tic  alar  eontroveri^,  by  the  highest  eourt  em- 
powered to  pass  upon  it,  Is  eondudve  upon 
tbe  partiM  to  tbo  litigation  and  tbeir  privies, 
and  they  axe  not  avowed  ^tfterwarda  to  re- 
vive the  eontzoTeny  in  a  new  proceeding, 
for  tbe  purpose  <^  raising  the  same  or  any 
atber  qneationiL  •*  *  •  Whatever  the  qnea- 
tlon  involved,  vrtiether  tlie  Interpretation  of 
a  inlvate  eontzaot,  tbe  legaltt^  of  an  Indl- 
▼Idual  act,  or  the  -niUdlty  of  a  l^lalstlve 
enactment,  the  nde  of  finaUty  la  the  sani&" 
Goolv,  Const  Um.  (&tb  Bd.)  p.  sa  It  la 
true  that  the  ftppdlant  was  not  a  nominal 
party  in  fiqyraoor  t.  OU7  of  Taccnna.  snpm; 
•till  It  is  also  iffobably  true  tiiat  as  a  tax- 
payer he  could  not  be  beard  to  urge  any  ob- 
jection to  tbe  validity  of  tbe  bonds  tibat  conld 
not  be  urged  by  the  dty  were  Um  eontro- 
veray  between  It  and  tiie  bolder  of  the 
bonds;  and  it  la  familiar  law  Uiat  a  Jnd^ 
ment  bars,  not  only  every  defense  actually 
lalaed  or  sat  up  In  tbe  action,  bnt  also 
other  detenae  whAch  might  have  been  urged 
tberebi  (Oramweli  Gonnty  of  Bac,  M  U.  & 
aSL;  Bnrlen  v.  BhamMn,  90  BCass.  200;  Saw- 
ard  T.  CUty  of  Huron  [8.  D.]  60  N.  W.  806; 
Hemn.  Bstop.  |  121);  and  we  think  there  ia 
little  reuMm  and  less  avtbority  for  except- 
ing muttlc^nl  aotbtnitlea  trom  this  general 
rule.  We  do  not  mean  to  be  understood  as 
holding  that  partlea  are  to  be  concluded  by 
dedidons  obtained  by  others  In  fictitious  con- 
troversies, or  as  a  result  of  fraud  and  coUv^ 
alon,  or  wbwe  an  Impoattlon  has  been  piae- 
tleed  npon  tbe  court.  Bnt,  as  already  no- 
tbeed.  the  Beymovr  Oases  were  Inought  1^  a 
taxpayer,  in  behalf  of  himself  and  all  others 
■fmllarly  dtnatsd,  the  city  was  the- principal 
defendant  there,  as  It  is  the  sole  defendant 
here^  and  there  is  identity  In  the  snbject- 
matter  of  the  litigation.  In  the  flret  of  said 
cases  it  ms  urged  that  the  ordinance  passed 
Iqr  the  ci^  antfaoritieB  for  submitting  tbe 
propositions  to  pmvhase  the  plant  and  to  Is- 
sue the  bonds  (which  ordinance  was  set  out 
in  tbe  complaint  in  that  actloiO  was  void, 
and  an  injunction  was  asked  restralidng  tbe 
officers  of  tbe  city  from  calling  an  election 
to  snbmlt  said  propositions  to  the  legal  voters 
of  the  dty,  because  of  the  alleged  Invalidity 
of  the  ordinance.  This  court  on  appeal  held 
the  ordinance  valid  and  effectuaL  In  the 


second  case,  bron^t  after  tbe  result  of  the 
election  on  the  propositions  so  submitted  to 
the  eleetws  had  been  declared,  but  prior  to 
issuing  the  bonds,  an  Injunction  was  sought 
for  the  purpose  of  restraining  the  dty  and 
its  officers  from  issuing  tbe  bonds,  because 
of  tbe  Illegality  of  the  election  and  the  In- 
validity of  the  bonda  The  redtals  express- 
ed upon  the  face  of  tbe  bonds  were  set  oat 
In  the  complaint,  which  complaint  also  cou- 
tslned  the  allegation  that  "the  debt  to  be  in- 
curred by  tbe  Issuance  of  said  bonds  *  *  * 
will  be  more  tlun  five  per  centum  [the  limit 
of  Indebtedness  as  fixed  the  constltDtlon] 
of  the  taxable  propert7  In  said  dty,  a>  as- 
certained by  the  last  assessment  made  A>r 
dty  purposes."  This  court  upon  appeal  hdd 
that  tbe  proceedings  attending  tbe  election 
were  tegular,  and  that  tbe  bonds,  escepting 
only  as  to  fTO^OOO;  whldi  ttie  court  author- 
ised to  be  deducted  from  tbe  total  amount 
to  be  Issued,  did  not  exceed  tbe  limit  of  In- 
debtedueas  Imposed  by  the  constitution. 
Necessarily  the  question  of  the  validity  of 
the  banOa  Involved  in  this  controversy  wa» 
decided  in  ttiat  case.  Gallaber  v.  Olty  of 
MoundsvlUe  (W.  Va.)  12  B.  B.  86A. 

We  do  not  think  that  tbe  emnplaint  In  tide 
action  charges  such  fraud  In  tbe  conduct  of 
the  cases  berdn  referred  to  as  the  "Seymour 
Gasee^*  aa  will  operate  to  defeat  the  Mnding 
effect  of  tbe  dedalons  rendered  therein.  For 
that  purpose  we  tbtok  the  allegations  of  ibe 
complaint  whrfly  Insufficient,  and  especially 
so  when  considered  In  connection  with  what 
la  disclosed  by  tbe  records -of  lids  court 
But  If  we  adopt  tbe  view  that  ain>ellant  haa 
taken  wltti  regud  to  this  conrf  s  decision  In 
tbe  first  of  tbe  soHialled  "Seymour  Oases," 
and  proceed  to  Ibe  Investigation  and  determi- 
nation of  this  constttutl<mal  question  unin- 
fluenced by  anything  determined  in  that 
case,  we  think  that  the  ccmtentlon  of  coun- 
sel that  no  election  for  tbe  purpose  of  Issu- 
ing bonds  can  legally  be  held  In  a  dty  or 
town  of  this  state  having  a  greater  popular 
tlon  than  000  Inhabitants,  because  of  the  fail- 
ure of  the  legislature  to  make  provision  for 
the  reglatratlon  of  voters  at  such  election.  Is 
not  wen  founded.  The  case  differs  widely 
from  one  where  the  legislature  has  made 
provision'  for  registration,  and  parties  neg- 
lect to  comply  therewith.  We  think  that  the 
prddbltion  of  the  constitution  against  voting 
does  not  apply  until  after  a  regtstmtlon  law 
has  been  passed,  and  a  compliance  therewith 
made  possible  to  tbe  voter.  If  we  are  right 
in  this  view.  It  la  easy  to  understand  why  It 
was  not  deemed  pertinent  to  make  mention 
of  the  constitution  In  the  first  Seymour  Case. 
But  we  think  that  additional  reasons  may  be 
adduced  to  demonstrate  the  unsoundness  of 
appellant's  construction  of  article  6,  |  7,  of 
the  constitution.  By  reference  to  that  sec- 
tion, It  will  be  seen  that,  It  registration  Is  a 
sine  qua  non  to  the  right  to  vote  at  an  elec- 
tion of  this  character,  tbe  same  vrould  be 
true  at  all  elections,  general  as  well  as  spe- 
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clal,— elections  held  for  the  purpose  of  choos- 
ing state,  county,  or  city  officers,  as  well  as 
elections  of  the  character  here  in  question. 
"Constitutional  proTislona  concerning  the 
guallflcatlons  of  voters  apply  to  all  elections, 
whether  general  or  special."  McCrary, 
Elect.  §  14;  People  v.  Canaday,  73  N.  0.  108. 
Hence,  ff  appellant's  position  Is  well  taken, 
the  conclusion  necessarily  Is  that,  had  the 
legislature  entirely  failed  to  pass  any  regis- 
tration law.  Instead  of  merely  passing  a  law 
requiring  registration  at  etectlons  for  state 
and  other  officers,  an  election  of  any  charac- 
ter within  this  state,  or,  at  least,  within 
towns  and  cities  having  a  population  ex- 
ceeding 500,  would  have  been  legally  impos- 
sible. Inasmuch  as  the  constitutional  provi- 
sion has  reference  to  elections  of  the  one 
kind,  as  well  as  the  other;  and,  until  the 
legislature  made  provision  for  registration, 
'no  election  for  any  purpose'  could  be  legally 
held.  If  this  be  the  correct  view  of  the  con- 
stitution, we  might  well  Inquire  bow,  after 
the  adoption  of  the  constitution,  was  an  elec- 
tion possible?  We  were  then  without  a  reg- 
istration law,  and,  according  to  appellant's 
contention,  could  hold  no  election  until  one 
was  passed.  Without  a  legislature,  the  mem- 
bers of  which  the  constitution  required  to  be 
elected,  no  registration  law  could  be  passed, 
and,  without  a  registration  law,  no  legisla- 
ture could  be  elected.  Beductlo  ad  ab- 
surdum.  By  parity  of  reasoning,  all  cities 
and  towns  in  the  state  containing  a  popular 
tlon  exceeding  500  should  have  been  exclud- 
ed from  participating  in  the  election  held  for 
selecting  members  of  congress  and  state  offi- 
cers, and  putting  the  machinery  of  the  state 
government  In  motion.  In  construing  a  pro- 
vision of  the  constitution,  as  well  as  In  the 
construction  of  a  statute  or  contract,  regard 
must  be  had  to  Its  several  provisions  and  all 
of  its  parts.  If  any  part  of  It  be  susceptible 
of  two  constructions,  that  one  should  be 
adopted  which  will  not  only  best  harmonize 
with  other  provisions,  but  also  give  effect  to 
every  agency  which  is  provided  by  It  to 
make  the  state  government  eftectlve.  Sec- 
tion 1,  art  6,  of  the  constitution  provides 
that  "all  male  persons  of  the  age  of  21  years 
possessing  the  following  qnallflcatlons  shall 
be  entitled  to  vote  at  all  elections.  •  • 
And  while  It  may  be  that  section  7,  art  6, 
supra,  Is  binding  upon  the  conscience  of  the 
legislature,  and  Imposes  the  duty  of  acting, 
nevertheless,  the  failure  to  act  ought  not  to 
be  construed  so  as  to  deprive  the  citizen, 
possessing  the  qualifications  prescribed  by 
section  1  of  that  article,  of  his  constitutional 
right  to  vote.  It  would,  of  course,  be  com- 
petent for  the  legislature,  either  with  or 
without  constitutional  mention  of  the  sub- 
ject, to  provide  by  appropriate  legislation  for 
testing  the  voter's  right,  and  preserving  the 
purl^  of  the  ballot;  but  "when  the  consti- 
tution prescribes  the  qualifications,  whoever 
possesses  them  has  a  constitutional  right  to 
vote,  and  ttf  this  right  he  cannot  be  deprived 


by  legislative  enactment."  McCrary,  Elect 
8  17. 

Our  conclusion  is  that  the  right  to  vote  in 
this  state  at  any  election,  general  or  special, 
resides  In  those  possessing  the  qualifications 
prescribed  by  section  1,  art  (I,  of  the  consti- 
tution, subject  only  to  compliance  with  such 
reasonable  provisions  respecting  registration, 
and  regulating  the  exercise  of  the  right  as 
the  legislature  may  provide;  but  the  mere 
failure  or  neglect  of  the  legislature  to  make 
any  provision  for  registration  does  not  operate 
to  deprive  those  having  the  qnallflcatlons  of 
the  constitution  from  ex^rdslng  tlie  ^ectlve 
franchise 

Concerning  the  other  objection  above  no- 
ticed, viz.  that  the  amount  of  bonds  author- 
ized at  the  election  was  In  excess  of  the  limit 
of  indebtedness  fixed  by  the  constitution,  little 
need  be  said.  As  already  noticed,  that  ques- 
tion was  directly  Involved  In  the  second  Sey^ 
mour  Case,  6  Wash.  427,  33  Pac.  1059,  where 
It  received  the  extended  consideration  of  this 
court,  and  was  directly  passed  upon.  For 
this  reason,  we  decline  to  consider  It  further. 
Bespondent  contends,  and  we  think  justly, 
that  parties  purchasing  such  bonds  have  s 
right  to  rel;  upon  the  law  as  declared  In 
these  dedsions.  and  such  has  been  the  re- 
peated holding  of  the  supreme  court  of  the 
United  States.  Lee  Co.  v.  Bogers,  7  WalL 
181;  Harshman  v.  Knox  Co.,  122  U.  8.  306, 
7  Sup.  Ct  1171;  O^pcke  v.  City  of  Dubuque, 
1  Wall.  17a 

We  are  unable  to  perceive  how  the  ques- 
tion of  the  validity  of  the  bcmds  Is  affected  by 
the  allegation  that  the  treasurer  defaulted 
with  $300,000  of  the  funds  of  the  city.  Nor 
do  we  think  that  the  court  should  Inquire 
concerning  the  motives  which  Induced  the 
voters  of  the  city  to  incur  this  Indebtedness, 
as,  under  the  constitution  of  this  state,  the 
propriety  of  becoming  Indebted  for  procuring 
light  and  water  is  committed  to  snch  voters. 

The  remaining  allegations  of  the  complaint 
are  directed  to  questions  which,  in  our  view, 
ought  not  to  be  considered  by  a  court  of 
equity  without  having  all  of  the  parties  di- 
rectly affected  by  the  decree  before  It  These 
bonds  were  Issued  pursuant  to  legislative  au- 
thority and  the  provisions  of  the  ft^efaolders* 
charter  of  the  dty  of  Tacoma.  Prom  an  ex- 
amination of  the  legislative  enactments  and 
the  charter  provisions,  we  think  the  bonds 
are  In  law  what  In  fact  they  purport  to  be,— 
negotiable  bonds;  that  la,  bonds  having  all  of 
the  Incidents  of  negotiability,  and  which.  In 
the  hands  of  a  holder  for  value  before  ma- 
turity, cut  off  defenses,  and  to  the  payment  of 
which  the  faltb  and  credit  of  the  dty  are  un- 
questionably pledged.  Such  behig  their  char- 
acter, the  court  would.  It  seems  to  ua,  be  do- 
ing an  Idle  and  vain  thing  in  decredng  them 
Invalid.  Snch  a  decree  could  have  no  binding 
force  as  against  strangers  to  the  record. 
Board  V.  Ballway  Co.,  46  Tex.  316;  Hoppock 
V.  Chambers  (Mich.)  66  N.  W.  80.  "No  court 
can  adjodtcate  directly  upon  a  p^mn't  rl^t. 
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wittaoat  the  party  beine  either  actually  or 
constructively  before  the  court."  Mallow  v. 
Ulnde,  12  Wheat  193.  In  Shields  t.  Bar- 
row, 17  How.  129.  It  is  said  that  the  court 
"can  malce  no  decree  affecting  the  rights  of 
an  absent  person,  and  can  make  no  decree 
between  the  parties  before  It,  which  so  far 
InTolTes  or  depends  upon  the  rights  of  an  ab- 
sent person  tliat  complete  and  final  justice 
cannot  be  done  between  the  parties  to  the 
■nit  without  affecting  those  rights."  This 
question  engaged  the  att^tlon  of  the  mspeeme 
court  of  the  United  States  in  a  Tery  recent 
case  (CallfomJa  t.  Southern  Pac.  Ca,  157  U. 
S.  229. 16  Sup.  Gt  S91),  in  which  Chief  Justice 
FuUw,  speaking  for  the  court;  says:  "Sit- 
ting as  a  court  of  eqnltr.  we  cannot,  in  the 
light  of  these  wdl-eettled  prindplea,  escape 
the  consideration  of  the  question  whether 
other  persons,  who  have  an  immediate  inter- 
evt  in  raristlng  the  demand  of  complainant, 
are  not  htdlapenaable  parties,  or,  at  least,  so 
far  necessary  that  the  cause  should  not  go  on 
In  th^  absence.  Can  the  conrt  proceed  to  a 
decree  as  between  the  state  and  the  Sonthem 
PadOc  Company,  and  do  complete  and  final 
Justice,  wfthoot  affecting  other  persons  not 
before  the  conrt,  or  leaving  the  controversy 
In  bkA  a  condition  that  Its  final  tennlnatlra 
m^bt  be  wholly  InconalBtent  with  equity  and 
good  Gonsctence?"— and  the  conrt  decided  In 
that  case  '*that  the  bill  mnst  be  dismissed  for 
want  of  parties  who  sboold  be  johied." 

The  demurrer  to  the  complaint  was  prt^er- 
ly  sustained,  and  tb»  Jndgment  of  tbe  sa- 
perlor  conrt  is  affirmed. 

HOTT,  a  and  SCOTT  and  AMDDR8.  3 J,, 
taoem, 

DnKBAB,J.  I  Old  not  agree  with  the  con- 
dnaion  reached  by  the  majority  In  Seymour 
T.  City  of  Taccnna,  i^mrted  In  6  Wash.  428, 
88  Phc;  1069.  NerertbeleBB,  it  waa  the  de* 
dsion  of  this  court,  and.  as  In  my  Judgment 
ttM  legal  ipnatkaa  ixmOvBi  hen  were  set- 
tled by  that  decUon.  I  feel  compelled  to  oon* 
oar  in  the  result  aboro  annoonced. 


OBBGON  NAT.  BANK  OP  PORTLAND  t. 
GARDNER  et  al. 
(Supreme  Court  of  Washington.   Not.  29, 
1895.) 

FaiHciPAL  AMD  SuBBTT—DiacnABQi— Fraud  or 
TBI  Obliokb. 

Where  petwms  become  the  snretles  of  a 
defendsDt  to  mdnce  the  plaintiff  to  grant  de- 
fendant  a  contioaance,  the  fact  that  plaintiff 
stated  to  them  that  their  liability  would  be 
merely  nominal,  and  failed  to  disclose  the  fad 
that  he  already  held  a  judgment  against  the 
defendant,  is  not  soffidoit  to  release  xbeai  from 
UabiUty. 

Appeal  from  superior  court,  Plwrce  county; 
Bhnmett  N.  Parker,  Judge. 

Action  1v  the  Oregon  National  Bank  ct 
Porttand  against  John  D.  Gardner  and  oth- 
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era.  There  was  a  Judgment  for  plaintiff, 
and  defraidants  appeal.  Affirmed. 

B,  F.  Heuston  and  T.  W.  Hammond,  for 
appellants.  John  EL  Handy,  for  respondent 

DUNBAR,  J.  nils  action  is  brought  to 
recover  on  three  promissory  notes  executed 
by  appellants  as  sureties  for  defendant 
Wright,  and  In  favor  of  the  respondent 
The  defendants  answered  the  complaint,  to 
which  answer  the  pl^otUf  Interposed  a  de- 
murrer, which  was  sustained  by  the  court:. 
It  seems,  afterwards,  however,  that  the 
plaintiff  replied  to  the  second  and  third 
counts  of  the  answer.  The  pleadings  In  this 
case  are  too  long  for  reproduction  here,  but 
we  were  all  of  the  opinion,  upon  tbe  presen- 
tation of  tbe  appellants'  case,  that  the  court 
had  not  committed  error  in  snstalning  the 
demurrer,  at  least  to  the  first  defense.  0^0 
first  count  of  the  answer  alleges  ttiat  the 
plaintiff  had  commenced  an  action  In  the  su- 
perior court  of  Pierce  county  against  Wright 
for  $6,000,  that  Wright  was  deslrons  tor  a 
continuance  of  the  pending  action,  and  that 
plaintiff  was  desirous  of  secnri^  for  pay- 
ment of  the  debt  involved  in  that  action,  and 
agreed  to  continue  the  cause  if  appeUants 
could  be  induced  to  become  such  sureties. 
About  the  only  material  aUegatlona  of  fact 
are  that  at  the  time  these  secnri^  notes 
were  given  the  plaintiff  had  a  Judgment 
against  Wright  in  the  United  States  conrt 
for  $4,869,  the  existence  of  which  they  had 
no  knowledge  of,  and  that  the  plaintiff  did 
not  make  known  this  tect  to  the  defendants, 
believing  that  audi  knowledge  would  pre- 
vent them  from  going  security  for  Wright, 
and  the  furth»  fact  that  Wright  at  that 
time  was  the  owner  of  200  shares  of  tbe 
stock  of  a  cwtaln  owponitlon,  which  shares 
were  worth  abont  820,000;  that  tiie  fact  of 
tbe  ownership  of  these  shares  was  known  to 
the  defenduita;  tiuit  tbe  plaintiff  had  rep- 
resented to  the  defendants  that  their  risk 
In  going  his  security  was  on^  nominal,  by 
reason  ot  Wright's  ownership  of  tbe  shares 
of  stock  out  of  which  any  Judgment  obtain- 
ed against  him  could  be  satisfied;  and  that 
plaintiff  could  and  would  satisfy  any  Judg- 
ment which  It  should  obtain  ont  of  such 
stock.  This  answer  Is  very  long,  and  a 
great  many  condnslons  are  stated,  but  these 
are  really  the  only  facta  which  are  pleaded. 
We  are  IncUned  to  believe  that  even  these 
allegations  are  pnt  In  issue  by  tbe  reply  of 
the  plaintiff,  which  sets  out  the  circumstan- 
ces under  which  this  contract  of  security 
was  entered  intc^— that  it  was  at  the  special 
Instance  and  request  of  the  def«idants  them- 
selves, for  the  purpoae  of  protecting  tta^ 
Interests  as  stockholders  of  this  corporation, 
i.  e.  the  Pnget  Sound  Dressed  Beef  &  Pack- 
ing Company,  the  corporation  above  referred 
to,  in  which  Wright  was  the  owner  of  200 
shares  of  stock,  and  It  was  at  their  aolidta- 
tlon,  and  for  no  other  causes  that  these  notes 
wwe  flxecnted  and  dellvend  to  tbs  bank, 
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the  plaintiff  In  this  case,  and  that  there  was 
no  solicitation  on  the  part  of  the  plaintiff  or 
Its  agent,  whatever;  ajid  manj  other  facta 
are  alleged  In  the  reply  which,  it  seems  to 
ns,  put  the  whole  question  of  good  faith  at 
issue,  and  these  Issues,  having  been  tried 
out  by  the  jury,  will  not  be  retried  here. 
But,  even  conceding  the  correctness  of  the 
appellants'  contention  that  no  Issues  were 
raised  by  the  pleadings  on  the  first  count 
Id  the  answer,  we  think  the  allegations  are 
not  a  sufficient  defense  tO'  the  complaint. 
The  plaintiff  was  under  no  ohllgatliHU  to 
give  the  sureties  a  history  of  the  flnanclal 
standing  of  defendant  Wright.  If  there  was 
a  judgment  against  him.  It  was  a  maiter  of 
public  record,  and  it  woiild  have  been,  but 
the  exercise  of  commoa  prudenoe  on  the 
part  of  the  sureties  to  have  made  soma 
alight  Inquiry  concerning^,  the  financloi  staodr 
tog  of  their  prluclpalr  and  the  slightest  in- 
quiry would  have  rerealed.  the  existence  o£ 
this  judgment  According  to  the  allegations 
of  the  answer,  they  knew  of  the  ownerahtp 
of  these  shores  by  Wright,  and,  If  they  bad 
seen  fit,  they  could  have  secured  thems^ves 
by  an  asaignment  of'  them,  for  they  were  as- 
signable property,  and  they  knew  that 
Wright  could  dispose  of  them  at  any  tlm^, 
to  this  plaintiff  or  to  any  one  else. 

The  statement  alleged  to  haive  been  made' 
by  the  plaintiff,  that  their  responsibility  as 
sureties  was  mer^y  nominal,  amounts  to- 
nothing.  That  was,  at  most,  a  question  ot 
judgment.  It  might  have  beea.  that  tiiat 
was  the  opinion  of  the  plaintiff  at  the  time; 
or.  if  It  had  not  been,  it  wa*  simply  a  state- 
ment of  an  opinion,  on  which  no  sensible 
business  man  would  rely,  oc  ^onld  be  al- 
lowed to  rely.  If  mattws  such  as  this  were 
pertinent  to  avoid  responsibilities  of  aare* 
ties.  It  would  be  difficult  to  ever  enforce  * 
contract  of  this  kind.  All  the  InCormatkm 
that  was  In  the  possession  ot  the  tfaintltt, 
as  far  as  the  allegations  at  the  answer  are 
concerned,  was  In  the  possession  of  Uie  de- 
fendants, or  could  iuive  been  by  the  exAEdse 
of  the  slightest  degree  of  InTesttgatlon.  All 
the  other  allegatl<ais  of  the  answer,  as  we 
have  before  said,  were  pot  In  Issue  by  the- 
reply,  and  were  tried  by  the  jury;  and, 
without  especially  reviewing  the  lnstnictlonB 
of  the  court,  we  are  satlsfled  that  they  were 
all  substantially  cortect,  aad^  the  jury  hav- 
ing rendered  a  verdict  nnder  ^per  Instmc- 
tlons,  the  judgment  will  be  afBrmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDBBS^  and 
GORDON,  JJ.,  concur. 


HeOOT  et  al.  t.  OOOK  et  al. 
(Supreme  Court  of  Washington.  Xov.  80, 
1895.) 

hoet  AND  Loaoixo— Labokbhb'  Liens— TiLiDrrT 
OF  Statutr — Jdht  Trial. 
L  Lofricer's  lAen  Act  (Laws  189S.  p.  4SS), 
I  Itl,  proTidiw  that  It  shall  be  conclusively  pre- 


sumed that  a  party  piirobann|;  the  properlj 

lieued  upon  within  30  daj-A  given  therein  te 
cleimants  wherein  to  file  their  liens,  la  not  a 
bona  fide  owner  of  the  propi^ty  liened  upon,  an- 
less'  he  has  paid  full  value  for  the  said  prop- 
erty, and  "has  seen  that  the  puccbaae  money 
has  been  applied  to  the  pnytni^nt  of  such  bona 
fide  claims  as  are  entitled  to  Urns  opon  the  said 
property.*'  Held,  that  snch  statute  is  not  open 
to  the  objeetioo:  that  it.  seeks,  without  due  pro* 
cess  of  law,  to  dispose  of  the  purchase  money, 
nnil  vests  in  the  Dnrrr  the  authority  to  apply 
It  to  any  sq<4i  cla4m»  as  he  may  see  fit  to  con- 
sider bonai  fide  cAauas,  and-  Mttttled  to  liens  ob 
the  pKmertji  sold,  iu  violationi  of  C<»tBt.  art.  1, 
S8  3.  lu. 

2.  Logger's  Eien  Act  fTvs-wfi  1803,  p.  428). 
f  20,  in  BO  far'  as  it  pro  Tides  that  in  an  actioD 
against  a  pnrolHum)  of  logsi  lumbaR  etc..  with- 
in the  30  days  given,  laburara  to  file  Hens,  te 
recover  damagev  for  eloigning  the  property,  the 
court  may-  enter-  a  personal  judgment  agataist 
the  eloieneri.  andh  thost  deprive  him  o£tba  zigbt 
to  triol  by  juxy..  is  invalid,  and  void. 
Dunbar,  J.,  dlsspnting. 

Appeal  from  wperliH:  court;  Siu>bomlrii  coun- 
ty; John  C.  D^meyi,  Judge. 

Action  by  Henryi  T.  McGoy  viA,  others 
against  Cal^  Gook.  and  Neil  ^thill  to  en- 
force a.  logger's  Ilea  an.  certain  shln^  bolts  on 
which  plaintiffs  performed  labor  at  the  in- 
stance of  dsfeodant  Cook,  and  to'  obtain  per- 
sonal judgment  against  defendant  Spithill  as 
eloigner  of  snch  pn^ncty.  From  a  judgment 
and  decree  tor  plolutUZs,  defendant  S^UbUl  ap- 
peals. BevecawL 

A.  K.  Delaney,  fbr  appcHturil    B.  A.  Fort«, 

for  reHpondonta. 

ANIKSnS,  J.   Tlda  was  an  aotten,  under 

the  logger's  lien  act  of  I88B  (I^rwa- 1808,  p.  428),. 
to  enforce  a  lien  on  a  certain  lot  of  shli^le 
Ixdts,  upon  whicfaj  the  plalattffB  performed  la- 
bor for  and  at  the  Instance  of  the  defendant- 
Cook,  and  to  obtain  personal  judgment  against 
the  deflsm&mt  Sptthlll  as  ebignev  of  the  same, 
under  asetlsn  20  of  that  act.  The  defendant 
Cook  made  no  defense  in  the  ceort  below,  and 
hla  d^anlt  was  duly  entered.  Wlth-his  answer 
the  defendant  Spithill  filed,  a  damunrer  to  the 
complaint,  pnrsusnt  to  section  13  of  said  act, 
saving  (1)  ttiat  Bevenal  causea  at  action  have 
been  impr(q)ttjy  united;  aad:  (2)  that  ttae  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  orer- 
ruied,  and  an  exception  saved.  The  defend- 
ant SplthUl  thm  demanded  a  trial  Jury  toi 
determine  the  Issues  of  fact  talsed  by  the  plead- 
ings, which  was  denied,  to  which  ruling  he  al- 
so excepted.  After  the  plaintiffs  had  Intro- 
duced their  testimony  and  rested  thtir  case, 
the  defendant  moved  for  a  nonsuit,  which  mo- 
tion was  denied,  and  thereupon  the  court  gave 
perscoial  judgm«it  against  the  defendant  S^t- 
hill  in  accordance  witii  the  provisions  of  sec- 
tion 20  of  the  act  aforesaid,  and  also  Judgment 
against  the  defendant  Cook,  and  awarded  a  de- 
cree foreclosing  the  Uens  of  the  respect! re 
plaintiffs.  To  reverse  the  judgment  against 
him,  the  defendant  Spithill  has  M^pptaied  to 
this  court,  and  assigns  the  sareral  rulings  and 
decisions  ot  the  trial  court  above  mcntloDed 
as  error. 
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Tb»  aivdlanfa  fleet  oantentiML  is  that  aeo* 
tlon  IS  of  tills  act  of  18Q3  ia  in  contraventton 
of  BecUiffls  3  and  16  of  article  1  of  the  state 
cuutitutloBi  and  la  tbcrefoxe  lutU  and  TtAA^ 
and  that  no  right  oan  He  ivedicated  upon  It 
That  section  of  the  statute  reads  as  follows: 
"It  BtaaU  be  GOQclnrively  presuDied  the 
QDturt  that  a  part;~  pnrchaslns  the  property 
lieoed  upon  within  thirty  days  glren  herein  to' 
clalmauta  wherein  to  file  their  liena,  ia  not  an 
innocent  third  party,  nor  that  he  has  become  a 
bmu  flOe  owner  of  the  property  Uened  npon,. 
UDlesB  It-  afaan  antesr  that  he  has  paid,  fall 
value  for  the  said  property  and  iuts  seen  that 
the  purchase  mcwey  of  the  aaM  profierty  hav 
been  applied  to  the  payment  of  such  bona  fide 
claims  as  are  entitled  to  Hens  upon  the  said 
property  nnder  the  provialona  of  this  act, 
ending  to  tbtt  prleritlefl  herein  eatablldted." 
And  It  la  claimed  that  the  leglslatnre,  by  this 
section,  and  wlthoat  due  proeees  of  law,  seeks 
to  diqioBe  of  the  pnrobaM  laoney  of  tiie  prc^ 
erty  described  in  the  act,  which  the  owner  of 
such  purchase  money  may  have  sold,  and  Teats 
In  the  bvy&!  the  anthoiltr  ta  apfiliy  ncfa  pop- 
chase  raouey  to  any  such  dalms  aa  be  may 
see  fit  to  consider  bona  fide  claims  and  »itltled 
to  liens  upon  the  pn^iwty  sa  sold.   But  in  our 
opIntoB  it  is  not  olmoxloaB-  to  these  objectlona 
It  simi^  dedares  when  and  under  what  clr- 
comatancea  a  party  wIm^  during  a.  specified 
time^  purchaMB  oertaln  pnperty,  upon  which  a 
Uen  la  (dataied,-  is  or  la  not  an  Innocoit  third 
party,  and  a  bona  flde  ownw  ttiereof.   It  does 
not  aatbttiae  tl»;  panAosw  to  pay:  tlie  p«r- 
c^iase  price  to  any  one  bnt  the  seUm,  but  It. 
doaa  require  bin  to  see  that  ail  bona:  Ode  Uen 
have-  been,  sadsfled^  or  suffer  the.  coor 
sequencee-  of  hla  failure  to  do  so.  Theses  we-, 
think,  are  neither  uaconsUtutioual  ner  unrea- 
sonable proTtsLcHUL  The  pncchaaer  is.  tbweby' 
deprived  of.  no  property  whaterec.   By  bd« 
purchase  be  ^ts  Just  such  a.  title  to  the  thing: 
pnrcbosed  a»^  the  law  gpremlng  tbo:  transac- 
tion gives  b*i?»-    He  obtains  aU.ha  Ib.. pntAtlp^t, 
to  undv  the  law,  and  Is  therefore  In  no  siUiKt 
tion  to  complain.   It  Is  not  pretended  by  ap- 
pelant that,  If  he  had  purchased  the  property, 
in  qoeatloB  after  the  respondents  had  filed 
tbelr  Item,  he  would  have  been  an  innocent- 
purcbaser,  and  could  have  held  it  ui^ffected 
by  tlK  ItaBSt  er«n  tboi«b.  be  had  no  actual 
knowledge  of  tbetr  haTing  be^  filed  or  re* 
corded.    His  porttion  simply  ia  that  at  the  time 
be  porebased  these  shingle  boits  there  were 
no  llena  of  record,  and  consequently  no  Uena 
Dt  all  upon  them,  and  that  be  la  therefore  in 
no  wise  liable  by  reason  of  baring  taken  tiiem 
beyond  the  reach  of  the  respondents.    Now,  if 
It  waa  competeot  for  the  legislature  to  declare 
that  the  filing  or  recording  of  a  lien  or  other 
Instmnxct  in  the  offlee  of  the  county  auditor 
Aall  conatltote  Indisputable  notice  of  Its  con- 
tenta.  It  was»  we  think,  equally  competent  fin- 
it  to  proTld^  as  It  baa  in  effect  prorlded  by 
tbe  section  at  the  statute  under  consideiatioB, 
tbat  aU  pereoDB  pordiaslDg  pnperty  "Uened  np- 
m"  dnrlss-  ttiB  time  allowed  to  clalmaiita 


wherdn  to  file  their  llou  shall  take  It  subject 
to  au<di  Ueas,  or,  In  other  wordSi  will  not,  underf 
BoA  cireumstanoes,  be  eatftled  to  the  lunal 
rlgfate  of  Imioeait  tUrd  parties.  IDVerybody 
knows  that  saw  Isga^  apats,  piles,  and  shingle 
bolts^  can  only  be  piradoeed  by  the  labor  of 
man;  and  erer^odr  must  know  that  every 
man  wAia  labwa  upon  or  asslsta  in  obtaining 
or- aeeurlng  BDch  ccnnmodltles  hss  a  Uen  there^ 
oo  for  his  yabac.  and  snrices,  becanse  the  law 
so  dectares.  And  It  Is  the  labor  performed 
upon  the  property  derignated  in  seetloBs  1  and 
2  of  the  statute  that  creates  this  Hen,  not  the 
filing  al  tbe  claim,  or  notice.  And  white  the- 
lian  will  be  deemed  vmtved  if  tbe<wrltten  claim 
be  not  filed  within  tbe  those  specified  by  law. 
it  cannot-be  divested  by  any  sale  by  tbe  vwnt- 
er  of  the  pn^rty  to  a  third  partT"  TOe  own- 
er may,  if  be  chooees,  convey  all  bls^nm  tights' 
to  a  purchaser,  but  be  cannotrthma  transfer  to 
another  the  rt^ts  or  interests  o<  the  lien  claim- 
ant  Seelaws  lSes,  p.  429,  S'4.  Ha  sale br 
the  owner  of-property  ^^ch  tbe  law  deolarea> 
Is  subject  to  a  lien  can  so  i^rate  a»  to  de- 
stroy the  Hen,  it  necessarlfy  foUbwa  that  it  Is 
within  the  power  tjt  such  owner  to  defeat  at' 
will  the  very  ol^lect  and  purpose  m  well  as  the- 
express  deelaratlon,  of  the  statute.  But  it  can- 
not be  ctmceded  for  a  moment  that  tbe  law  can 
thus  be  rendered  powerless- and  nogatorr.  On 
tile  oratrary,  erery  one  must  talfie  notice  of  Its 
proTlsions,  and  act  in  accordance  therewith. 
We  think  tlie  supreme  court  of  Nebraska  an- 
nouficed  the  correct-  dbctrtne  in  reference  to 
the  effect  of  a  sale  of  propoty-  sabject  to-  an 
unrecorded  lien  when  it  said:  "A  party  pur- 
chasing a  building  witUn  four  months  from 
the  time  of  Its  comp1etl<ni,  or  after  repairs  have 
beffi  made  upon  it,  takes  It  subject  to  any  legit- 
imate claim  against  tt  tor  erecting  or  repairing 
the  same.  The  law  Is  notice  to  every  one  tliat 
such  Um  may  be  filed,  and  It  behooves  a  party 
puFchaalng  the  pnmiaaB  to  see  that  all  such 
claims  are  satisfied  or  secured;  and  no  person 
can  be  a  bona  fide  purchaser,  as  against  sucb 
lleaa,  by/simply  taking  a  deed  from  the  owner 
1±R  feo:  The  defeadanta  named,  theref(»«, 
by  purchostng  the  premises  In  contioverey.  did 
not  acquire  any  greater  rights  than  were  pos- 
sessed by  Gee."    DooUttle  v.  FleD«»  IB  Neb. 

la*,  20  N.  w.  iia. 

It'lB  also  urged  that- the  l^slature  has  not 
the  power  to  declare  what  is  conclusive  evl- 
deuce,  and  that  is  true  in  every  case  where 
the  enforcement  of  such  a  rule  would  preclude 
a  party  from  eatabU&hing  his  rights  In  a  court 
of  justice,  for  the  reason  that  due  process  of 
law  requires  an  opportunity  tar  a  trial,  and 
there  can  be  no  trial  where  only  one  party  la 
permitted  to  produce  his  proofs.  Cooley, 
Const  r^.  (5th  Bd.)  p.  454.  But  such  Is  not- 
the  effect  of  this  statute.  It  deprives  no  one 
of  any  existing  right,  but  on  the  contrary,  aa 
we  have  endeavored  to  show,  merely  under- 
takes to  prevent  the  deprivaticm  of  a  right  al- 
ready established  by  law.  As  we  have  already 
intimated,  the  object  of  this  action,  so  far  aa 
the  aiiiwUant  ia  coooemed,  was  to  reoorar  dam-t 
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figes  for  elolgolng  the  property  described  In  the 
<«mpl8lnt.  It  was  and  Is,  from  Its  very  na- 
ture, an  action  at  law;  and  Its  essential  cfaar- 
sicter  coold  not  be,  and  was  not,  changed  by 
Joining  It,  even  by  legislative  sanction,  with 
the  action  to  foreclose  these  liens.  Before  the 
ndoptlon  of  the  state  constitution  all  such  ac- 
tions were  triable  by  a  jury,  unless  a  jury  was 
waived,  and,  the  constitution  having  expressly 
preserved  the  right  of  trial  by  jury.  It  follows 
tliat  the  appellant  was  entitled  to  a  jury  trial. 
In  accordance  with  his  request,  and  that  the 
court  erred  in  refusing  It,  notwithstanding  the 
provision  of  section  20,  empowering  the  court 
to  enter  personal  judgment  against  an  eloigner. 

The  motion  for  nonsuit  wns  properly  denied. 
It  was  mainly  based  upon  the  alleged  fact  that, 
at  the  time  appellant  purchased  the  property 
In  question,  no  lien  had  been  filed  agaiust  it 
What  we  have  already  said  disposes  of  that 
point,  but,  if  that  were  not  so,  the  fact  is  that 
appellant  was  informed  by  Cook,  at  the  time 
he  purchased  the  property,  and  before  he  re- 
moved it  from  the  coimty  where  It  was  gotten 
out,  that  it  was  subject  to  respondents'  Hens, 
and  that  the  same  must  be  paid.  Under  these 
4drcumstanceB,  appellant  certainly  cannot  claim 
to  have  beoi  an  innocent  purchaser.  For  the 
error  above  indicated  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  court  below  for 
a  trial  by  Jury  In  accordance  with  this  opin- 
ion. 

HOTT,  G.  X.  and  OOBDON,  concnr. 
DUNBAR,  X,  dissents. 


CHANDLER  et  al.  v.  OUSHING-TOUNG 
SHINGLE  CO.  et  aL 

(Suitfeme  Court  of  Wasbh^toii.  Nov.  21, 1895.) 

APFCAL  —  ReCOBD  —  ASSIONMBKTS    ov  Ebbob— 
STATBMEN-TS  0»  KaCTS— SbBVICE  — ApPBALABIiB 

Obdbb—  Hbohtbbb  —  AocoDNTiKA  —  Pbtitiox 
roB— 8AI.EB  BT— Ratihcation  bt  Cbbditobb— 

CoVFfiNSATION— ITBMB  OV  OSSDrr  OH  ACOODXT. 

1.  The  objection  that  a  statement  of  facts 
-n  as  not  served  after  it  was  filed,  and  before  it 
was  settled  and  certified  by  the  trial  court,  can- 
not be  urged  unless  the  record  shows  that  It  was 
not  BO  served. 

2.  Where  the  only  matter  before  toe  court 
is  that  of  the  accounting  of  a  receiver,  a  final 
order  confirming  and  approvlnK  his  final  accoant 
is  appealable. 

3.  An  appeal  will  not  be  dismissed  for  In- 
sufficiency in  aesignment  of  error,  where  the 
brief  states  the  "points"  to  be  made,  and  in  ar- 
Kiiiug  them  refers  to  the  objections  in  the  rec- 
ord, and  it  appears  that  the  objecttons  urged 
were  passed  on  by  the  f»nrt  In  maUng  the  or- 
der appealed  from. 

4.  The  f&ct  that  the  petition  In  proceedings 
for  an  accounting  by  a  receiver  does  not  desig- 
nate him  as  receiver  is  no  ground  for  the  dismis- 
Sill  of  an  appeal  from  a  final  order  allowing 
nud  confirming  his  account,  when  the  record 
shows  that  he  is  proceeded  against  as  receiver 
of  a  manufacturing  business,  authorised  to  con- 
duct the  business  as  It  formerly  was. 

5.  A  receiver  who  sells  products  of  the  busi- 
n<-ss  for  cash,  for  the  hifchest  market  price  at 
the  place  of  sale,  to  a  firm  of  which  he  is  man- 
ager, will  not  be  required  to  account  for  profits 


made  by  the  latter  firm  by  sdllng  tfie  pnq>er- 
ty  in  distant  markets,  when  It  appears  fnat  the 
trust  estate  was  ben^ted  by  the  sale,  and  that 
the  funds  of  the  trust  estate  were  insofficient 
to  meet  the  expense  of  shipping  to  distant  mar- 
kets, and  that  the  company,  bnore  his  appoint- 
ment, sold  one-tiiird  of^ita  pradncta  to  the  same 
VMidee. 

6.  The  compensation  allowed  a  recelTer,  be- 
ing a  matter  of  discretion  with  the  fMmrt,  will 
not  be  reviewed. 

7.  An  allowance  of  $100  per  month  for  serv- 
ices as  receiver  of  a  large  shmgle  mill  la  not  ex- 
cessive. 

8.  A  receiver  is  not  personally  liable  for 
loss  in  the  operation  of  the  business,  as  asked 
for  by  the  complaint  on  which  he  mb  appoint- 
ed and  directed  by  the  court,  unless  It  resulted 
from  some  unauthorized  act. 

0.  A  manufacturing  business  with  assets  of 
about  $15,000  is  not  large  enough  to  authorize 
the  employment  of  a  permanent  stenographer 
by  a  receiver  operating  it. 

10.  When  one  operating  a  manufacturing 
business  as  receiver  is  also  manager  of  another 
business,  the  rent  of  a  telephone  placed  in  the 
office  of  the  latter  business  for  Us  conve^ence 
as  receiver  is  not  a  proper  item  of  credit  on  his 
account  as  receive. 

11.  A  credit  In  a  receiver's  account  for  a  re- 
bate allowed  a  vendor  for  shortage  In  goods 
shipped  to  him,  discovered  at  the  point  of  des- 
tination, cannot  be  allowed  unless  it  is  shown 
that  the  proper  qnantl^  was  not  actually 
shipped. 

12.  A  sale  by  a  receiver  of  the  trust  property 
to  a  corporation  in  whldi  he  Is  a  atockholder  is 
voidable  at  the  electitm  of  the  beneficiaries  of 
the  receivership. 

13.  A  claim  oy  the  beneficiaries  of  a  receiver- 
ship to  the  proceeds  of  a  sale  by  the  receiver  of 
the  trust  property  to  a  corporation  in  whidt  he 
is  a  stockholder,  Is  a  ratification  of  the  sale. 

Appeal  boni  nqwriw  conrt^  Ptetcs  ccmntj; 
John  0.  StaBcnp,  Jiidg& 

ActloD  by  F.  H.  CAuuidla'  and  otberB  agahut 
Oke  Ciutalni^TcHUig  Shingle  Company  on  a  note 
and  fbr  the  appointment  of  a  reoelTer.  Frank 
B.  Cole  was  appointed  receiver,  and  directed 
to  coatinoe  the  business  as  fOTmerty  conducted. 
Proceedings  for  an  accounting  woe  brought 
against  the  recdver,  and  from  an  oidra  allow- 
ing and  confirming  the  account  rendered,  the 
Odnmbla  Nattnial  Bank  ot  Tacoma  ai^eals. 
Revised. 

R.  B.  Lehman,  B.  F.  Heoston,  and  T.  W. 
Hammond,  for  appellant.  Shank  As  Moiray, 
(Or  leqiondenL 

ANDERS,  J.  1^  waa  an  action  on  a  prom- 
Issory  note  executed  and  delivered  to  the  plain- 
tiff by  the  Onahlng-Yoang  SIfingle  Otrnqmiif, 
defendant  The  cmnpUdnt,  aftw  settbic  oat  a 
cause  of  action  In  fiivw  of  the  plalntlg  upon 
the  note  In  suit,  furtba-  alleges  that  the  plain- 
tiff believes,  and  therefore  aUegei,  that  the 
defendant,  as  a  corporation,  to  wboUy  Insol- 
Tent;  that  said  ccnpmatlon  is  unable  to  pay 
Its  maturing  obllgatkms  In  the  ordioaiy  comae 
of  business,  and  tbat  It  Is  necessary,  tor  plain- 
tiff's protection,  and  for  the  protection  of  all 
creditors  of  said  defendant,  that  the  property 
and  assets  be  at  once  ascertained  and  pre- 
served, and  that  tt  be  applied  to  meet  and 
pay  the  just  debts  and  obligatloos  of  the  de- 
taidant,  Indudlnf  itolntiya  dalm;  that  t» 
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snbeerre  thia  purpose,  and  to  prevent  further 
emliarrassment  and  litigation,  and  the  Jec^rd- 
lEiog  of  tbe  interests  of  tbe  creditors  of  said 
concern,  a  recover  should  be  forthwith  ap- 
ix)lnted  for  the  defendant,  the  Gushing- Young 
Shingle  Company,  and  that,  unless  said  re- 
ceiver be  at  once  appointed,  there  is  danger 
of  the  assets  and  property  ctf  the  defendant 
being  lost,  wasted,  or  so  embarrassed  as  to  be 
placed  beyond  the  reach  of  plaintlfl,  and  platn- 
tlfl  and  the  other  creditors  may  lose  their 
claims  against  said  defendant;  that  fdaintiff 
Is  informed  and  belieres  and  alleges  that  the 
indebtedness  ot  said  firm  is  $15,000;  that  the 
plaintiff  and  other  creditors  of  said  Oushing- 
Young  Shingle  Company  are  whc41y  without 
any  secnrlty  other  than  the  general  merchan- 
dise and  otiier  assets  of  the  said  defendant, 
which  assets  coni^st  of  shingles  and  shingle 
bolts  In  Tarlous  localities,  and  also  bills  re- 
ceivable, notes,  bonds,  mortgages,  and  the 
plant  of  said  Ann  defendant,  aggregating 
about  $15,000.  The  complaint  prays  Judgment 
against  defendant  for  the  amount  due  upon  the 
promissory  note,  with  int^est  thereon,  and  for 
costs  and  disbursements  in  this  actlcHi;  and 
'also  that  a  receiver  be  appointed  by  the  court 
to  take  charge  and  possession  of  all  property 
and  assets,  real  and  personal,  of  the  said  de- 
fendant; and  that  said  receiver  be  authorized 
to  conduct  and  continue  said  business,  and  to 
sell  and  dispose  of  said  assets,  and  convert 
the  same  Into  money,  to  pay  the  claim  of  this 
plaintiff  and  all  other  creditors,  as  the  court 
may  direct.  The  defendant  admitted  the  alle- 
gations of  the  ccMnplaint,  and  the  court,  on 
October  25, 1893,  in  accordance  with  the  pray- 
er of  the  complaint,  and  with  the  consent  of 
tbe  defendant,  appointed  one  Frank  B.  Oole 
as  receiver  of  the  property  of  the  defendant, 
and  authorized  him  to  take  immediate  posses- 
sion of  all  the  property  and  assets  of  the  de- 
fendant wherever  found,  both  real  and  per- 
sonal, and  to  take  all  necessary  steps  to  col- 
lect obligations  due  said  defendant,  and  to 
convert  the  pn^rty  into  money.  The  re- 
ceive was  authorized,  until  further  order  of. 
the  court,  "to  continue  the  business,  if  deemed 
necessary,  as  now  conducted,"  and  was  or- 
dered, before  entering  upon  his  duties  as  such 
receiver,  to  execute  and  file  in  the  cause  a  good 
and  sufficient  bond,  with  at  least  two  sureties, 
in  the  sum  of  $10,000,  and  to  take  and  file  the 
oath  required  by  law. 

The  defendant,  prior  to  the  commencem^t 
ot  this  action,  was  engaged  in  manufacturing 
and  selling  shingles,  and  the  receiver  continued 
to  operate  the  mill  and  conduct  the  business  of 
tbe  defendant  for  a  period  of  nearly  one  year. 
Soon  after  his  appointment  and  qualification, 
the  receiver  filed  an  Inventory  of  the  assets 
and  liabilities  of  the  defendant  corporatl<»i, 
and  in  January,  18W,  be  reiwrted  to  the  coint, 
showing  his  receipts  and  disbursements  up  to 
that  time.  On  June  11,  1894,  the  Columbia 
National  Bank  of  Tacoma  filed  a  petition  In 
this  cause,  asking  that  the  receiver  be  required 
to  make  a  full  and  complete  report,  including 


a  specific  statement  of  all  moneys  received 
and  disbursed  by  him  in  the  operation  of  said 
mill,  and  the  conduct  of  said  business,  and 
showing  fully  the  condition  of  the  mill  and 
business,  and  whether  operated  at  a  profit  or 
loss;  and,  in  case  it  should  appear  that  the 
business  was  not  conducted  at  a  profit  that 
tbe  mill  and  assets  be  converted  into  money, 
and  the  money  proxierly  Invested  during  the 
pendency  ot  the  action.  The  court  on  that  day 
directed  the  receiver  to  report  as  prayed  for 
in  the  petition.  A  report  was  accordingly  filed 
by  the  receiver  on  or  about  August  14,  1894, 
to  which  the  peUtitmer  objected  on  the  ground 
that  It  did  not  show  a  complete  itemized  ac- 
count of  expenditures  and  receipts,  and  was  so 
Indefinite  as  not  to  show  whether  the  busi- 
ness bad  been  managed  tot  the  best  interests 
of  all  concerned,  or  whether  the  items  of  ex- 
penditure stated  therein  were  Just  oc  not  An- 
other report  was  filed  in  December,  1894.  On 
January  11,  1895.  the  court  at  the  instance  of 
the  petitioner,  authorized  an  examination 
touching  the  accounts  of  the  receiver  in  open 
court  and  such  examination  was  had.  com- 
mencing January  18,  1896.  llils  examlnatioa 
disclosed  the  fact  that  the  receiver  bad  sold 
a  large  portion  of  the  shingles  manufactured 
under  his  direction  to  the  Cascade  Trading 
Companj',  a  corp«-aUon  in  which  he  was  a 
stockliolder,  and  of  which  be  was  the  business 
manager.  After  hearing  the  testimony,  and 
on  January  25,  1886,  the  court  confirmed  and 
approved  the  reports  of  the  receiver,  basing  Its 
order  upon  the  following  findings  of  fact:  "(1) 
That  for  the  shingles  sold  to  the  Cascade 
Trading  Company  the  receiver  obtained  the 
highest  price  for  shingles  In  this  market;  that 
It  was  impossible  for  him,  In  his  trustee  capac- 
ity or  individual  capacity,  to  place  these  shin- 
gles into  any  other  market;  and,  having  char- 
ged the  Cascade  Trading  Company  with,  anct 
received  for  his  trust  the  highest  price  ob- 
tainable tor  the  shingles  sold  by  him,  and  that 
price  In  cash,  without  loss,  the  trust  was  bene- 
fited by  the  transaction,  and  the  recover  lias 
fully  and  legally  accounted  for  the  shingles 
sold  to  the  Cascade  Trading  Company.  (2> 
The  court  further  finds  from  the  evidence  that 
the  reports  In  all  other  respects  are  just  and 
correct."  It  appears  from  the  briefs  of  coun- 
sel that  this  order  was  set  aside  and  re-entered 
on  January  31.  1805.  Th^  findings  were 
duly  excepted  to  by  the  petitioner,  and  there- 
after the  receiver  filed  his  final  report  to 
which  objections  were  also  Interposed  and 
overruled,  and  exception  taken.  The  court 
thereupon,  on  February  13, 1895,  confirmed  the 
report,  and  ordered  a  distribution  of  the  funds 
remaining  in  the  bands  of  the  receiver.  From 
these  orders  of  the  court  the  petitioner  prose- 
cutes this  apE>eaI. 

The  respondent  moves  to  strike  the  state- 
ment of  facts  from  the  record  and  files  of 
this  cause,  upon  the  grounds  (1)  that  no  copy 
of  the  statement  of  facts  proposed  by  appel- 
lant has  ever  been  served  upon  the  respond- 
ent after  the  same  was  filed  in  the  superior 
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court,  and  becftuse  the  nUd  pretended  state- 
ment was  settled  and  eertlOed  hy  the  trial 
conrt,  and  at  the  Instance  of  appellant^ 
though  no  copy  thereof  had  been  serred  np- 
on  the  respondent;  (2)  that  the  certificate  at- 
tached to  the  pr^ended  statement  of  facta 
does  not  comply  wttb  the  requirements  of 
thB  statute,  and  hence  can  be  of  no  effect 

As  to  the  first  sronnd  of  this  motion.  It  Is 
«afflclent  to  say  that  It  does  not  appear  from 
the  record  that  the  proposed  statement  of 
facts  TTBs  not  filed  in  the  cause  before  It  was 
served  on  the  respondent.  Nor  Is  the  sec- 
ond ground  available,  for  the  reason  that  It 
appears  that  the  certificate  of  the  trial  Judge 
is  in  strict  conformity  to  the  provisions  of 
the  statute.   The  motion  to  strike  Is  denied. 

'Hie  respondent  also  moves  to  dismiss  the 
appeal  her^  and  to  affirm  the  Judgment  on 
the  gronnds  (1)  that  the  order  from  which 
this  appeal  Is  prosecuted  Is  not  a  final  order 
within  the  meaning  of  the  statute;  (2)  that, 
in  BO  f&r  as  said  appeal  pertains  to  the  or- 
dera  entered  January  25th  and  January  31st, 
it  should  be  dismissed,  for  the  reason  that 
the  appeal  from  the  order  of  February  13, 
1895,  does  not  bring  up  to  this  court  for  re- 
view any  order  prevloiuly  entered  in  the 
cause;  that  app^lant's  brief  falls  to  point 
out  any  alleged  error  or  mistake  committed 
by  the  superior  courts  nor  Is  there  any  as- 
signment of  error  made  on  behalf  of  appel- 
lant; (4)  that  -Hiis  appeal  Is  taken  and  prose- 
cuted against  the  respondent,  not  a  party  to 
the  action  in  the  conrt  below,  nor  for  or 
against  whom  any  order,  ruling,  or  Judg- 
ment was  made  or  entered  in  the  superior 
court 

We  think  the  order  appealed  from  is  a  final 
order  in  the  nature  of  a  final  Judgment  The 
only  matter  before  the  court  for  considera- 
tion was  that  of  the  accounting  of  the  re- 
ceiver, and  the  order  made  and  entered  final- 
ly disposed  of  that  question,  and  was,  there- 
fore, an  appealable  order. 

The  appeal  In  this  case  Is  taken  f»m  the 
orders  of  January  25th  and  January  Slst,  as 
well  as  that  of  February  13, 189S,  and  there- 
fore the  quertlon  as  to  whether  the  latter  or- 
der brings  up  the  former  ones  previously  en- 
tered need  not  be  discussed.  We  may  here 
Temark,  however,  that  the  alleged  order  of 
January  Slst  does  not  appear  to  be  Included 
in  the  record,  and  therefore  cannot  be  here 
considered. 

The  third  ground  of  respondent's  motion 
presents  a  more  serious  question.  The  as- 
signment of  error  in  the  brief  of  appellant 
consists  of  a  statement  of  the  following 
"polats":  (1)  The  i-ecolver  should  account 
for  the  profits  deriTed  from  his  dealings  with 
the  trust  estate;  (2)  he  should  account  more 
clearly  for  moneys  received  by  him  as  re- 
ceiver; (3)  no  compensation  should  be  allow- 
ed to  the  receiver  for  his  services,  In  view  of' 
his  violation  of  the  trust;  (4)  If  any  compen- 
sation la  allowed,  it  should  he  greatly  re- 
(tnced;  <S)  he  ahcmld  be  require  to  moke 


good  to  the  creditors  tfie  Ion  resulting  firom 
his  <qperatlon  of  defendanfa  mill;  and  tbe 
Items  of  disbursement  objected  to  should  be 
disallowed,  ^nie  etatnte  provides  lhat  tbe 
brief  of  appeDast  sbaH  dearly  pohit  out  each 
error  that  the  appelhmt  reilee  on  fiv  a 
Tersal  (Xawb  18^  p.  12T),  and  1^  reqwnil- 
ent  Insists  that  this  luroTlBlon  has  not  been 
compiled  with  tn  tills  instance.  In  ^i«b  v. 
City  of  Tacoma  (decided  by  this  conrt  July 
SB,  iSOS)  41  Pac.  ITS,  the  appeal  was  dis- 
missed because  no  errors  had  been  assigned. 
In  that  case,  however,  the  brief  of  appellant 
not  only  did  not  specify  the  errors  relied  on 
for  a  reversal,  but  failed  even  to  refer  to 
the  pages  of  the  record  where  the  matten 
complained  of  could  be  footfdL  But  In  tbls 
case  the  brief,  in  the  course  of  the  argnment 
on  the  different  points  here  made,  refers  to 
the  objections  In  the  record  to  the  receiver's 
reports,  and  for  that,  and  the  further  reason 
that  the  objections  now  urged  were  passed 
upon  by  the  court  in  making  the  orders  ap- 
pealed from,  we  have  conctoded  not  to  dis- 
miss the  appeal  on  the  ground  now  under 
consideration,  although  it  must  be  conceded 
that  the  errors  are  not  as  clearly  polntetl  oat 
as  they  might  have  been.  In  this  connection 
It  may  not  be  Improper  to  observe  that  In 
our  opinion,  it  was  the  purpose  of  the  leg- 
islature, in  enacting  the  law  concerning  the 
assignment  of  errors,  to  require  the  appellant 
to  so  specifically  set  forUi  each  and  every 
alleged  error  that  an  lnspectl<m  of  the  brief 
alone  will  folly  disclose  the  same.  It  was 
not  the  Intention  to  require  this  court  to 
search  through  the  entire  record  In  a  case  In 
order  to  determine  what  errors  may  have 
been  committed,  and,  if  a  proposed  assif^- 
ment  Is  such  as  to  require  it  to  do  so.  It  will 
be  entirely  disregarded.  In  others  words, 
the  assignment  Itself  must,  as  the  le^slatnre 
has  virtually  declared,  clrarly  point  out  each 
error  Intended  to  be  alleged;  and  this  means, 
as  was  said  by  the  supreme  court  of  Tennes- 
see, something  more  than  a  mere  InvitatloD 
to  tbe  court  and  adverse  counsel  to  examine 
the  entire  record  upon  general  and  Indefinite 
negations  of  the  correctness  of  the  decree  br 
Judgment  Benton  r.  Woods,  86  Tenn.  3T. 
5  S.  W.  480.  The  fact  that  respondent.  Cole, 
Is  not  designated  by  the  appellant  In  this 
proceeding  as  receiver,  Is  no  ground  for  dis- 
missing the  appeal.  While  it  would  have 
been  in  conformity  to  law  and  correct  prac- 
tice to  so  designate  him,  stlU  the  reconl 
plainly  shows  that  he  la  proceeded  against 
as  receiver,  and  therefore  the  omission  to 
characterize  him  as  such  In  the  tltie  of  tbe 
pi-oceedlng  cannot  possibly  injure  or  preju- 
dice tbe  respondent.  And,  that  being  true,  ' 
the  respondent's  objection  is  without  any 
substantial  foundation.  The  motion  to  dis- 
miss Is  likewise  denied. 

As  to  reqnli-lug  the  receiver  to  account  for 
profits  received  by  him  from  his  dealings 
with  the  property  or  funds  Of  tile  estate  in 
his  hands.  It  is  perhaps  sufficient  to  say 
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that  we  ue  not  uUsfled  tbict  uir  proflti 
were  received  fey  tOm.  The  shingte*  bought 
by  the  Caseade  !n»dlng  -OfMnpany  wen 
shipped  by  It  to  Eastevn  nuukets,  to  be  dto- 
posed  of  at  tta  own  riek  and  eaqvenae;  and 
at  the  time  ot  tbe  hearing  tai  the  cowt  be- 
low It  had  not  been  determloMd  whether  tbe 
rentnre  vesolted  In  a  gatai  or  Iok.  It  te 
true,  there  was  eome  teattmony  tmding  to 
abow  that  tbe  tnual  pvo0t  realiaed  by  ehip- 
pera  had  bera  about  IS  emta  per  1,000  on 
ordinary  grades  of  ablngles,  and  sometbdng 
more  than  that  sum  on  those  of  a  superior 
qnaltty.  But  the  court  below,  as  we  have 
8i.>en,  found  aa  a  fact  that  the  trust  estate 
was  benefited  the  sales  to  tbe  Cascade 
Trading  Company,  and,  Inasmuch  as  the 
ahtnglea  wwe  aetiwlly  sold  for  cash,  at  tbe 
highest  market  price  at  the  place  of  sale,  It 
would  seem  that  tbe  court  arrived  at  a  cor^ 
rect  conclusion.  It  Is  soggested,  however, 
by  appellant  that  tbe  receiver  ought  to  have 
received  aa  receiver  as  nraeb  for  the  ddii- 
glsB  as  he  received  for  them  as  manager  of 
the  trading  company.  But  we  think  the  evi- 
dence fairly  shows  that,  aa  receiver,  lie  was, 
for  tlie  most  part,  unable  to  ship  to  Bastem 
markets,  by  reason  of  not  bavlng  sufficient 
funds  bekmi^ng  to  the  trust  estate  to  en- 
able him  to  do  ao.  In  ocder  to  make  sales 
in  distant  places  it  was  necessary  to  ad- 
vance fr^hts,  and  provide  for  storage,  and 
for  delays  in  payment,  which  the  receiver 
testified  he  could  not  do  witb  the  means  at 
bla  command.  Under  these  circumstances  It 
would  not  be  equitable  to  require  the  re- 
ceiver to  personally  account  for  whatevra 
profits  the  Cascade  Tradbig  Company  real- 
ised, even  if  such  profits  wore  clearly  shown. 
Tlie  facts  In  this  case  do  not  bring  It  with- 
in tbe  wellHBettled  and  salutary  rule  that  a 
trustee  wUl  not  be  permitted  to  so  deal  with 
proper^  which  he  holds  in  trust  as  to  make 
a  profit  for  himself  at  the  espense  of  the 
benefldaiy.  The  receiver  had  the  absolute 
right  to  sell  these  shingles.  In  fact,  it  was 
bis  duty  to  seU  them;  and,  having  recetv- 
ed  their  full  value  frtnn  tlie  only  available 
purchaser,  the  beneficiaries  have  no  equi- 
table right  to  claim  any  further  or  dlffwent 
amount  Besides,  the  evidence  discloeee 
that  hetare  the  receiver  was  appointed  the 
Cascade  Trading  Company  purchased  at 
least  on»4hird  of  all  the  shingieB  manufao- 
tured  by  tbe  ddlendant  corpomtion,  and, 
having  been  authorized  to  conduct  ttie  busl- 
neas  aa  it  was  formerly  cimdncted,  the  re< 
ceivo-  vnu,  impliedly  at  leaat,  authorised  to 
ccmtinue  to  make  sales  to  that  company. 
Hie  receiver's  books  are  net  before  us,  and 
one  of  bis  reports  to  the  court  la  not  includ- 
ed in  tiie  record,  via.  that  of  August  14, 
1894.  We  are  therefore  unable  to  determine 
from  the  record  that  tlie  recover  did  not  ac- 
count fully  t<x  an  tbe  moneys  received  by 
him;  and,  tbe  accounting  having  been  sat- 
isfactory to  the  trial  court,  its  Judgment, 
upon  that  point,  will  not  be  disturbed. 


It  was  not  ecHiteuded  In  the  court  below 
that  the  receiver  was  entitled  to  no  compen- 
sation by  season  of  bis  having  vl<riated  Us 
trust,  nor  was  it  eren  claimed  that  the  coxn- 
pensatlen  allowed  by  tiie  court  was  excess- 
ive, cKcept  as  to  one  lt«n  Huaeat,  and 
thefefore  that  qveotlrai  will  not  now  be  con- 
sidered. Tbm  rate  of  compensation  of  re- 
ceivers Is  not  fixed  Iry  law  in  tliis  state,  and 
the  amount  must,  tber^oce.  be  determined 
by  tbe  eevrt  in  tlie  emclse  of  a  sound  dis- 
cretion, and  must  depend  upon  the  circum- 
stances  of  the  partioitaur  case.  The  general 
nde  is  that,  where  tbe  court  1^  which  the 
receiver  was  appointed  has  fixed  his  com- 
pensation, after  tlie  bearing  o£  testimony, 
and  the  allowance  made  Is  warranted  by  the 
testimony  adduced,  and  appears  to  be  reap 
Bonable,  the  eKeiclae  of  the  court's  dlscr^ 
tlon  will  not  be  interfered  vritii  by  the  ^ 
p^te  tribunal  High,  Bee.  (Sd  Bd.)  I  TSSl 
The  compensatloB  allowed  in  this  Instance 
was  something  over  9100  per  month  during 
the  time  tbe  receiver  was  em^t^ed,  and, 
considering  the  uurant  of  labor  performed, 
and  tiie  responsibilities  aasumed,  the  allow- 
ance,  although  ample,  does  not  appear  to  be 
unreasonable  or  unjust 

Tbe  appellant  insists  ttasi  the  receiver 
slHHild  be  r^nlred  to  make  good  to  Hm  cced- 
ttors  the  losses  resulting  from  the  operation 
cC  tlie  defendant's  milL  The  testimtmy, 
bowevn-,  fails  to  convince  us  that  any  loas 
was  tbereby  Incurred.  The  rec^ver's  bodsB, 
it  appears,  were  ocamlned  by  an  expert, 
who  seemed  to  think  tbe  mill  was  operated 
at  a  loss;  but  he  frankly  stated  that  he  had 
not  had  time  to  mi^e  a  cu^ul  examinatltHi 
of  the  books,  and  that  be  arrlrad  at  his  con- 
clusion, not  by  a  thorough  ezaminatton  of 
the  variotus  accounts,  but  by  simply  taking, 
without  verification,  the  footings  found  in 
the  ledger  and  cashbook.  Such  teetinKwy 
is  too  uncortaln  to  constitute  a  fonndatien 
for  the  claim  made  by  appellant  But  oven 
If  a  loss  wece  satisfactorily  shown,  the  re- 
ceiver should  not  be  cA^nsd  with  It  unless 
it  resulted  from  some  act  of  Ills  which  he 
was  not  authorised  to  perform.  In  operating 
the  mill  he  was  not  only  doing  what  -Qie 
plaintiff  in  this  action  prayed  for  In  bis  com- 
plaint Init  was  also  following  the  directtam 
of  the  court  He  is,  therefore,  not  liable 
personally  for  loss,  if  any  resulted.  Gluck 
&  B.  Bee.  pp.  847,  84& 

As  to  tiie  items  of  disbursemait  which 
were  objected  to  by  appellant  and  allowed 
by  the  court,  we  think  several  of  them 
should  have  been  disapproved,  as  not  prop- 
erty chargeable  to  the  receivership.  It  ap- 
pears that  the  receiver  paid  a  regular  sal- 
ary to  a  stenographer  during  part  if  not  -all, 
of  tbe  time  be  was  conducting  the  business 
of  bis  trust  This,  we  tbink,  was  an  un- 
necessary expenditure,  In  view  the  ex.- 
tent  and  character  of  the  business  transact- 
ed, and  sliould  not  have  been  allowed  as  « 
legltimato  disbursement   And  tbe  same 
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thing  may  be  said  with  regard  to  the  Item, 
apparently  amounting  to  $120,  or  more,  for 
the  use  of  two  telephones.  One  of  them  was 
placed  In  the  office  of  the  Cascade  Trading 
Company,  maalfestly  for  the  mere  conven- 
ience of  the  receiver,  and  the  other  at  the 
mill.  The  rent  paid  for  the  latter  was  per- 
haps a  proper  item  of  expense,  but  the 
amount  paid  for  the  use  of  the  former— that 
is,  one-half  of  the  whole  sum  paid— should 
not  have  been  credited  to  the  receiver's  ac- 
connt 

On  the  examination  It  appeared  from  the 
receiver's  accounts  with  the  Cascade  Trad- 
ing Company  that  that  company  was  Indebt- 
ed to  the  receiver  in  the  sum  of  (17.31  on 
account  of  shingles  sold  to  it  In  his  final 
report  the  receiver  sets  out  the  accounts  col- 
lected by  him  subsequently  to  the  examina- 
tion, but  fails  to  mention,  or  In  any  manner 
account  for,  the  balance  due  from  the  Cas- 
cade Trading  Company,,  unless  the  same  is. 
In  some  way  not  apparent  on  the  face  of  the 
report,  included  in  the  Item  charged  as 
"Paid  overweights,  shortage,  rebates  allow- 
ed Cascade  Trading  Company  in  full  settle- 
ment of  all  cars  shipped  and  Including  an  er- 
ror of  Nov,  1,  '94,  of  «34^,  5113.96."  This 
latter  charge  should  be  more  fully  explain- 
ed. The  matter  of  overweights  is  made 
Boffldently  clear  by  the  testimony,  but  we 
are  at  a  loss  to  understand  why  the  receiver 
should  sell  a  given  quantity  of  shingles  at 
Tocoma,  and  allow  the  purchaser,  after  he 
has  shipped  them  to  another  and  distant 
state,  a  credit  for  shortage  apparently  dls- 
coreced  at  the  point  of  destination,  at  the 
expense  of  the  trust  estate.  This  shortage 
may  have  occurred  en  route,  either  by  theft 
or  carelessness,  and,  if  so,  the  buyer  and 
shipper,  and  not  the  seller,  should  certainly 
bear  the  loss.  We  do  not  wish  to  be  under- 
stood, liowever,  as  saying  that  this  charge 
for  shortage  and  rebate  should  not  be  al- 
lowed In  any  event,  but  only  that  It  should 
first  be  clearly  shown  to  be  a  proper  or  nec- 
essaiy  expenditure,  which  we  do  not  think 
has  yet  been  done.  If  it  was  the  result  of 
a  mistake  ss  to  the  quantity  of  shingles 
actually  sold  by  the  receiver,  the  Cascade 
Trading  Company  should  be  credited  with 
any  amount  charged  to,  but  not  actually  re- 
ceived l^,  It. 

We  do  not  deem  It  necessary  or  desirable 
to  enter  into  an  extended  discussion  of  the 
question  of  the  powers  and  duties  of  receiv- 
ers. Many  cases  are  cited  by  appellant  to 
khow  that  the  sales  made  by  the  receiver  to 
pbe  Cascade  Trading  Company  were  void  for 
the  reason  that  the  receiver  could  not  at  the 
same  time  be  both  seller  and  purchaser. 
But  we  do  not  think  that  a  sale,  by  a  trus- 
tee, of  trust  property  to  himself.  Is  per  se 
void;  it  is  simply  voidable  at  the  election 
of  the  cestui  que  trust.  The  latter  may  rati- 
fy the  sale.  If  he  so  desires,  and  claim  the 
proceeds;  and  If,  as  was  done  In  this  case, 
the  beneficiary  claims  the  proceeds,  he  there- 


by ratifies  the  sale,  and  must  be  content 
with  the  proceeds  thereof.  In  other  words, 
he  cannot  both  ratify  and  annnl  the  sale  at 
one  and  the  same  time. 

For  the  reasons  above  Indlcatsd*  fha  orders 
appealed  from  will  be  reversed,  and  the  pro- 
ceeding remanded  to  the  court  below,  with  di- 
rections to  require  the  respondent  to  account 
for  the  balance  reported  to  be  due  from  the 
Cascade  Trading  Company,  and  to  reject  the 
several  Items  In  bis  account  hereinabove  speci- 
fied. 

HOTT.  O.  J.,  and  SCOTT  and  GOBDON, 
JJ.,  concur. 


SBNOB  et  aL  t.  BOABD  OF  OOBTBS  OF 
WHATCOM  OOUNTT  et  aL 

(Supreme  Court  of  Washington.  Nov.  14, 

1895.) 

CoNSTiTDTioiTAi.  Liw — Ihprovehekts  or  HlOH- 

WAT8— ASSBSSHENTS— Who  MAI  OBJBCr  TO. 

1.  Act  March  15, 1893  (Laws  1883,  p.  301). 
providing  for  the  location  and  construction  of 
new  roadB  and  the  improvement  and  mainte- 
nance of  old  ones,  and  that  the  aBsesament  of 
damages  and  benefits  shall  be  made  in  ex  parte 
proceedings,  so  far  as  It  relates  to  new  roads 
violates  CouBt.  art.  1,  {  16,  prohlUttaig  the  tak- 
ing of  private  property  without  compensation 
aecertained  by  a  jury,  unlesB  waived. 

2.  Act  March  16,  1893  (Laws  1893,  p.  301). 
providing  for  the  location  and  constroctlcHi  of 
new  and  the  improvement  and  maintenance  of 
old  roads,  and  that  asBessment  of  damages  and 
benefits  shall  be  made  in  ex  parte  proceedings, 
in  BO  far  as  it  provides  for  the  improvement  and 
maintenance  of  old  roads  ia  constitutional. 

3.  Act  March  15,  1893  (Laws  18^  p.  301), 

Sroviding  for  the  improvement  of  coanty  road^ 
oes  not,  hy  providing  for  the  apportionment,  of 
costs  of  such  improvements  by  the  county  com- 
mlsrioners  to  the  county,  and  several  towns  and 
road  districts  comprising  it,  impose  a  tax  for  a 
municipal  purpose,  in  violation  of  Const,  art. 
11,  S  12,  prohibiting  the  impoBHion  of  munici- 
pal taxation  except  by  general  laws  vesting 
the  municipal  authorities  with  taxing  power. 

4.  Act  March  15, 1893  (Laws  1893,  p.  301), 
relating  to  the  improvement  of  roads,  and  pro- 
viding (sections  18, 19)  that,  on  appeal  from  the 
assessment  of  costs  and  benefits  by  the  county 
commissioners,  the  clerk  shall  transmit  the  rec- 
ord to  the  superior  judge  of  the  county,  and  that 
BQch  judge  "shall  file  the  transcript  and  docket 
the  case,  does  not  impose  on  the  indge  a  nonju- 
dicial public  employment,  in  violation  of  Const, 
art.  4,  S  15,  since  it  merely  requires  him  to  di- 
rect the  filing  and  docketing. 

B.  Under  Act  March  16,  1883  (Laws  1893, 
p.  ^1),  providing  for  the  apportionment  of  the 
coBtfi  of  a  road  improvement  to  the  county,  and 
the  several  towns,  cities,  and  road  districts  com- 
posing it,  prescribing  the  maximum  portion  to 
be  apportioned  to  all  the  towns  and  dties.  where 
in  mailing  an  apportionment  the  maximum  an- 
portionment  allowed  has  been  made  to  the  towns 
and  some  of  the  cities,  the  fact  that.  In  distrib- 
uting such  apportionment,  one  of  the  cities  has 
been  omitted,  cannot  be  urged  as  an  objection  to 
the  apportionment  by  one  not  shown  to  be  a 
property  holder  In  one  of  the  other  cities. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  Lewis  Senor  and  others  against 
the  board  of  commissioners  and  treasurer  of 
Whatcom  county  to  determine  the  valhUtj 
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of  taxes.  From  a  Judgment  tot  defendants, 
plaintiffs  appeal.  Affirmed. 

Brace,  Brown  &  (SeTeland,  for  appellants. 
O.  T.  Alexander,  J.  B.  Orltes,  and  Ear  ft 
McCord,  for  respondents. 

DUNBAR,  J.  This  action  Is  prosecuted 
by  the  plaintiffs,  as  taxpayers,  in  behalf 
of  themselves  and  all  other  taxpayers  of 
Whatcom  conoty,  to  determine  the  validity 
of  the  taxes  and  special  assessments  levied 
for  road  purposes  by  the  authorities  of  What- 
com  county,  acting  under  the  provisions  of 
the  act  of  March  16, 1893.  set  out  in  the  Laws 
of  1893,  at  page  301  et  seq.  The  defendants 
demurred  to  the  complaint  on  the  grounds: 
(1)  Want  of  Jurisdiction  over  the  defendants 
or  the  Bubject-mattw;  (2)  the  plaintiffs  have 
no  legal  capacity  to  sue;  (8)  defect  of  par- 
ties  plaintiff;  (4)  defect  of  parties  defend- 
ant; (6)  misjoinder  of  causes  of  action;  (6) 
that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  the  plaintiffs 
elected  to  stand  on  their  pleadings.  Judg- 
ment of  dismissal  was  awarded,  and  the 
case  comes  to  this  court  upon  the  record. 

We  will  first  notice  the  contention  that 
the  act  Is  In  violation  of  section  16,  art.  1,  of 
the  state  constitution.  This  provision  has 
been  so  often  construed  by  this  court  in  con- 
nection vrith  kindred  acts  that  the  law,  it 
seems  to  us,  ought  to  be  pretty  well  setUed,  so 
far  as  a  portion  of  this  act  is  concerned,  viz. 
the  procuring  a  right  of  way.  In  Peterson  v. 
Smith,  6  Wash.  163,  82  Pac.  lOGO,  where  the 
court  had  under  consideration  the  law  pro- 
viding for  a  change  of  a  county  road  under 
the  provisions  of  chapter  19,  Laws  1890,  this 
court  decided  that  the  provision  of  section 
16,  art  1,  of  the  constitution,  that  "no  pri- 
vate property  shall  be  taken  or  damaged  for 
public  or  private  use  without  Just  co&pen- 
saUon  having  been  first  made  or  paid  Into 
court  for  the  owner,  and  no  right-of-way 
shall  be  appropriated  to  the  use  of  any  cor- 
poration other  than  municipal  until  full  com- 
peiaation  therefor  be  first  made  in  money, 
or  ascertained  and  paid  Into  court  for  the 
owner.  Irrespective  of  any  benefit  from  any 
Improvement  proposed  by  such  corimration, 
whlfdi  compensation  shall  be  ascertained  by 
a  Jury,  unless  a  Jury  be  waived,  as  in  other 
idvll  cases  in  courts  of  record.  In  the  man- 
ner prescribed  law,"  meant  Just  what  It 
said,  and  that  under  that  guaranty  the  own- 
er of  the  land  appropriated  by  a  county 
could  not  be  compelled  to  present  a  claim  for 
damages;  that  he  could  remain  quiet,  and 
be  assured  that  before  his  property  la  con- 
demned the  county  must  ascertain  his  dam- 
age, and  either  pay  It  to  him,  or  pay  it  Into 
court  for  his  benefit;  and  the  amount  of  his 
damages  must  be  ascertained  In  a  court,  In 
a  proceeding  Instituted  for  that  purpose,  and 
In  which  the  defendant  can  appear  and 
make  his  sbowlng.  If  be  so  desire,— foUowlng 


the  doctrine  laid  down  by  the  supreme  court 
of  California  in  Weber  v.  Board,  59  CaL  26S. 
The  same  doctrine  was  announced  In  Re 
Smith,  9  Wash.  85,  87  Pac  811,  494,  and  in 
Askam  v.  King  Co..  0  Wash.  1, 36  Pac.  1097, 
where  It  was  held  that  the  drainage  law  of 
this  state  was  unconstitutional  because  It  pro- 
vided for  the  taking  of  private  property  with- 
out compensation,  for  the  purpose  of  con- 
structing ditches  to  drain  swamps.  It  Is  true 
that  In  that  case  It  was  said  by  the  writer 
of  the  opinion  that  "if  the  law  had  provided 
for  even  an  ex  parte  assessment  of  damages, 
and  that  such  assessment  should  be  filed, 
and,  unless  objected  to,  confirmed,  it  might 
be  possible  to  sustain  it  on  the  ground  that 
such  assessment  of  damages,  and  Its  filing 
In  a  proceeding  to  which  the  property  owner 
had  been  made  a  party  by  proper  notice,  was 
in  the  nature  of  a  proffer  to  him  of  Just  com- 
pensation, and,  If  he  did  not  appear  and  ob- 
ject thereto,  such  failure  on  bis  part  might 
be  taken  to  be  a  waiver  of  the  right  to  have 
his  damages  assessed  by  a  Jury."  But  the 
decision  In  that  case  was  based  upon  the 
law  as  announced  In  Peterson  v.  Smith,  su- 
pra, which  provided,  as  we  have  before  said, 
that  the  damages  must  be  ascertained  and 
paid  into  the  court  In  the  first  instance  for 
the  benefit  of  the  par^  whose  land  was 
sought  to  be  subjugated.  This  same  doc- 
trine was  announced  In  Hayward  v.  Sno- 
homish Co.  (Wash.)  39  Pac.  652,  and  the 
cases  of  Petrason  v.  Smith  and  Askam  v. 
King  Co.,  supra,  were  reviewed,  and  the 
doctrine  therein  announced  r^dorsed.  The 
doctrine  thus  announced  and  followed  uni- 
formly by  tUs  court  would  not  permit  the 
constitutional  right  of  a  citizen  to  receive 
damages  at  the  hands  of  the  court  to  be  sub- 
mitted to  appraisers  appointed  by  the  board 
of  county  commissioners;  and,  while  courts 
should  always  hesitate  to  pronounce  a  law 
unconstitutional  which  Is  manlfestiy  enact- 
ed  for  the  best  interests  of  the  country,  yet 
It  Is  their  bounden  dn^  to  see  that  the  pro- 
visions of  the  constitution  are  maintained 
Inviolate,  and  that  the  right  of  the  citizen 
to  Impllcltiy  rely  upon  Its  plain  guaranties 
shall  not  be  destroyed  by  construction;  hence 
we  are  compelled  to  hold  that  that  portion  of 
the  law  under  discussion  which  provides  for 
appropriating  the  right  of  way  for  roads 
cannot  be  maintained,  under  the  provisions 
of  the  constitution  above  referred  to.  But 
we  are  inclined  to  think  that  the  contention 
of  the  respondents  tliat  this  law,  so  far  as  It 
applies  to  improvements  on  roads  whicli 
have  already  been  located,  can  be  maintain- 
ed. Of  course,  it  Is  a  proposition  of  law  too 
elementary  to  need  discussion  that  the  fact 
that  a  portion  of  an  act  is  unconstitutional 
will  not  render  the  whole  act  unconstitution- 
al. If  the  act,  purged  of  such  jportion.  Is  capa- 
ble of  being  executed  In  conformity  with 
the  legislative  Intent;  In  other  words,  If  the 
provisions  of  the  act  are  not  found  to  be 
interdependent,  and  so  woven  together  that 
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the  nbolttton  of  one  portion  would  destroy 
the  general  syBtem  wUch  had  beoi  provided 
by  the  legUdatnre.  It  Is  true  ttiat  In  Skaslt 
€o.  T.  stiles.  10  Wash.  SSS,  38  Fac.  110,  this 
court  held  that  the  different  portions  of  the 
act  allowing  the  oonnty  to  condemn  lands 
Cor  a  right  of  way  for  a  ditch,  found  In  Sess. 
Laws  1889-00,  p.  ^2,  were  so  tntetdepend- 
€ait  that  those  porttona  of  the  act  which  are 
not  in  conflict  with  the  constttntlon  hod  to 
fail  with  the  portions  that  were  so  In  ccm- 
fllct,  but  such  does  not  seon  to  ns  to  be  the 
case  In  the  law  In  question. 

It  Is  earnestly  Insisted  by  the  iwpellante 
that  a  great  majority  of  the  sections  In  the 
act  under  consideration  referred  esjiedaUy 
to  the  manner  of  obtaining  the  right  of  way; 
but  the  test  of  the  Independence  of  the  por- 
tion of  the  act  which  Is  conceded  to  be  con- 
atltntlonal  cannot  depend  upon  the  number 
of  sections  which  refer  to  It,  compared  with 
tbe  number  of  sections  which  refer  to  the 
portion  which  Is  found  to  be  unconstitution- 
al, and,  If  but  one  section  In  an  act  com- 
prising many  tndleates  an  Independent  the- 
ory for  carrying  out  the  prorislons  embod- 
ied In  the  section.  It  will  be  as  forceful  In 
sustaining  the  constitutional  portion  of  the 
act  as  though  a  great  majority  of  the  sec- 
tions in  the  act  referred  to  It.  In  this  act 
the  l^^lature  had  the  power  to  provide  in 
manner  and  form  as  provided  In  the  act,  and 
Independent  of  condemnation  proceedings, 
for  the  ImproTement  of  existing  highways; 
-and,  if  that  portion  of  the  act  referring  to 
condemnation  proceedings  were  stricken 
from  tiie  law,  it  would,  it  seems  to  ns,  pre- 
aont  a  complete  law,  with  complete  provi- 
flioDS  for  the  improvement  of  existing  high- 
ways, and,  this  t»eing  the  case,  it  is  sufficient 
to  maintain  the  constitutionality  of  the  law, 
«o  far  as  it  preecrlbes  a  method  for  Improv- 
ing existing  highways. 

The  constitutional  question  which  was  dls- 
-cnssed  up<Hi  the  motion  of  the  court  at  the 
aecond  argument  of  this  case  will  require 
some  attention.  Section  12  of  article  11  of 
the  constltotion  of  the  state  of  Washington 
provides  tliat  the  legislature  shall  have  no 
power  to  impose  taxes  upon  counties,  cit- 
ies, towns,  or  other  municipal  corporatioin, 
-or  upon  the  inhabitants  or  property  thei-eof, 
for  county,  city,  town,  or  other  municipal 
purposes,  but  may  by  general  laws  vest  in 
the  corporate  authoritiea  thereof  the  power 
to  assess  and  collect  toxes  for  such  pur- 
poses; and  It  is  claimed  that  the  law  under 
■considemtion  Is  obnoxious  to  this  provision 
■of  the  constitution,  for  the  reason  that  the 
assessment  levied  upon  the  cities  and  towns 
provided  for  In  this  act  was  levied  by  the 
county  commlBstoners,  Instead  of  by  the  cor- 
porate authorities  of  said  cities.  Section  1 
of  the  act  of  March  15.  1803  (Sess.  Laivs 
1893,  p.  301),  provides  that  "the  comralssion- 
ers  of  any  county  may,  nt  any  rejnilar  or 
-called  session,  cause  to  be  established,  lo- 
cated and  constructed,  Improved,  straight- 


ened, widened,  altered  or  letocrted  any  pub- 
lic road  or  highway  as  herein  provided,  when 
the  same  la  conducive  to  the  public  conven- 
ience or  wettereL*'  Section  3  of  the  same  act 
-provides  tiiat  "no  road  Improvement  shall  be 
located  or  commenced  under  this  act  unless 
the  same  has  Its  beginning  at  the  boundary 
llmlto  of  an  Incorporated  city,  or  trade  cen- 
ter located  on  a  railroad  or  navigable  body 
of  water,  or  connect  with  a  road  or  rood  sys- 
tem already  improved  under  this  act,  or 
with  a  road  which  hoa  been  otherwise  con- 
structed of  such  a  nature  to  permit  of  heavy 
freighting  and  rapid  travel  on  the  eame  at 
any  time  of  year."  Bactlon  18  of  the  eame 
act  provides  that  the  benefits  assessed  to  tiie 
county  for  such  improvement,  shall  be  one- 
third  of  the  whole  estimated  cost  thereof; 
that  the  benefits  assessed  to  ail  property 
within  each  Ineorpoiated  dtar  within  the 
county  shall  not  be  more  than  one-sixth  of 
the  whole  estlnuted  cost  of  the  Improve- 
ments, or  of  that  portion  thereof  wbiA  Is  lo> 
cated  within  a  limit  of  10  miles  from  the  cor- 
porate limits  of  the  dty;  tliat  the  ben^ts 
aesesffied  to  the  lots  and  lands  iylng  within 
the  proposed  improvement  boundary  shall 
not  exceed  one-third  of  the  whole  estimated 
cost  of  tlie  proposed  improvement;  that  the 
benefits  assessed  to  each  road  district  or 
townslilp  through  or  into  which  the  improve- 
ment Is  located  shall  not  be  assessed  at  more 
than  one-third  of  tbe  whole  estimated  cost 
of  the  Improvement  within  the  boundary  of 
the  road  district  or  township.  The  county 
commissioners  having  acted  upon  this  prop- 
osition, it  must  be  conceded  that,  so  far  as 
the  county  is  concerned,  it  has  no  cause  of 
complaint  under  tills  provision  of  the  con- 
stitution; but  it  Is  contended  that  the  lefda- 
lature  had  no  right,  under  the  constitntion- 
al  provision,  to  either  pass  a  law  Imposing  a 
tax  upon  the  cities  within  the  improved  dis- 
trict, or  to  delegate  antborily  to  tbe  county 
commissioners  to  pass  a  htw  imposing  su^ 
a  tax.  It  does  not  seem  to  us  that  the  im- 
provement provided  for  In  this  act  la  such 
an  improvement  as  was  contemplated  by  the 
framers  of  the  nmstltutiou,  expressed  to  tbe 
article  atwve  referred  to,  as  it  would  be  if 
■the  l^slature  had  passed  a  law  taxing  the 
city  for  the  purpose  of  buildtog  a  town  hall, 
or  of  constructing  sewers,  or  of  conHtmctlng 
light  or  water  works,  or  for  improvements 
of  that  ktod,  wliich  are  for  the  especial  ben- 
efit of  the  city  or  town.  This  Improvement 
is  not  tor  a  city  purpose  or  for  a  town  pur- 
pose, but  it  Is  for  a  county  purpose.  It  Is 
still  a  county  road,  althongh  it  nuiy  traverse 
a  city  or  town,  and  the  county  commlaeion- 
ers,  under  the  authority  of  this  law,  simply 
have  a  right  to  apportion  the  exp eases  oT 
these  improvements  to  these  dlfiorent  divi' 
slons  and  municipalities,  which  Is  to  no 
sonsG  Imposing  a  tax  for  the  benefit  of  tbe 
other  municipalities  through  which  the  road 
passes,  and  hence  cannot  fall  under  the  con- 
stitutional ban.   But  conceding  that  it  was 
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for  the  benefit  of  a  dty  or  a  town,  and  that 
the  corporate  authority  of  Buch  city  or  town 
had  not  exercised  the  power  of  assessing  and 
collecting  the  expenses  necessary  for  the 
construction  of  these  Improvements,  we 
think  the  overwhelming  weight  of  authority 
Is  that  the  assessment  for  benefits  in  such 
cases  does  not  fall  under  the  definition  of 
the  word  "tax"  as  used  in  the  constitution; 
that  the  word  **tax"  has  reference  to  general 
rerenaes  for  the  purpose  of  maintaining  and 
carrying  on  the  government,  where  the  ben- 
efits are  alike  enjoyed  by  all,  and  where  no 
special  benefits,  as  in  the  case  of  the  assess- 
meut  for  Improvements,  are  enjoyed.  Of 
course,  the  idea  of  compensation  Is  the  basis 
of  all  theories  of  taxation,  but  an  element 
of  special  benefits  enters  into  the  one,  and 
iB  the  distinguishing  feature  between  taxes 
and  assessments  for  benefits.  "Both  forms," 
flays  Desty  on  Taxation  (volume  1,  p.  4i, 
"are  for  public  purposes,  and  both  alike  bur- 
dens on  property;  the  only  substantial  dif- 
ference between  the  two  being  that  general 
taxation  is  based  upon  value,  and  subject  to 
the  constitutional  rule  of  tinlformlty,  wliile 
special  taxation  for  benefits  is  not" 

The  law  makes  a  plain  distinction  between 
taxes  which  are  burdens  or  charges  imposed 
upon  persons  or  property  to  raise  mon^  for 
public  purposes,  and  ass^ments  for  city  and 
village  Improvements,  which  are  not  regard- 
ed as  burdens,  but  as  an  equlvaleut  or  com- 
pensation  for  the  enhanced  value  which  the 
property  of  the  p«8on  assessed  has  derived 
from  the  improvement  Air.  Cooley,  In  his 
work  on  Taxation  (2d  Bd.  p.  207),  In  discuss- 
ing this  question,  says:  **The  most  striking 
illustration  of  the  rule  of  strict  construction 
of  exemptions  Is  seen  in  the  case  of  special 
assrasments  for  local  improvements,  such  as 
the  paving  and  repair  of  streets,  etc.  It  Is 
almost  universally  held  that  a  general  ex- 
emption from  taxation  will  not  extend  to 
such  BBsessments;"  citing  the  leading  case 
of  In  re  Mayor,  etc.,  of  New  York,  11  Johns. 
77,  where  the  words  of  the  exemption  were 
that  no  church  or  place  of  public  worship 
"should  be  taxed  by  any  law  of  this  state," 
where  the  court  held  tiuit  the  word  "taxes" 
meant  bnrdens,  charges,  or  impositions  put 
or  set  upon  persohs  or  property  for  public 
tises,  but  that  the  pay  for  an  opening  of  tiie 
street,  In  the  ratio  of  the  benefit  or  advantage 
derived  from  It,  was  no  burden  or  tallage  or 
tax,  within  Vtie  meaning  of  the  exemption. 
And  the  same  anth<nr,  on  page  606,  In  further 
Olstlngaishtaig  the  nse  of  the  word  '*tax," 
says:  "The  general  levy  of  taxes  la  nnder^ 
stood  to  exact  contributions  in  return  for  the 
general  benefits  of  government,  and  It  prom- 
ises nothing  to  the  persons  taxed,  beyond 
what  may  be  anticipated  from  an  adminis- 
tration ot  the  laws  for  Individual  protection 
and  the  general  public  good.  Special  assess- 
ments,  on  the  oth^  hand,  are  made  upon 
the  assumptiMi  that  a  portion  of  the  com- 
munity l8  to  be  specially  and  pecnllariy  ben- 


efited, in  the  enbancement  'bf  'the  rilm  tft 
property  peculiarly  situated  as  regards  a 
contemplated  expenditure  of  public  funds; 
and,  in  addition  to  the  general  levy,  they 
demand  that  special  contributions.  In  con* 
slderation  of  the  special  benefit,  shall  be 
made  by  the  persons  receiving  it"  And  so 
with  the  case  at  bar.  The  county  wlthlq 
whose  borders  this  improvement  is  made, 
the  citizens  whose  property  abuts  upon  tha 
highway,  the  city  through  whose  streets  the 
road  passes  and  the  improvement  Is  made,, 
are  especially  benefited;  a  benefit  reaching 
beyond  the  benefit  received  by  the  dtlzeuB 
of  the  state  at  large,— a  benefit  which  can  be 
traced  directly  and  especially  to  these  resi- 
dents. "It  Is  like  a  tax,"  as  Mr.  Cooley  fai> 
tiier  on  r^narte,  "In  that  It  must  be  levied 
for  a  public  purpose,  and  must  be  appor- 
tioned 1^  some  reasonable  rule  among  those 
upon  whose  property  It  Is  levied.  It  Is  nn> 
like  a  tax,  fn  that  the  proceeds  ot  the  asses*- 
ment  must  be  expended  In  an  improvement 
from  which  a  benefit  deariy  exceptive  and 
plainly  perceived  must  inure  to  the  property, 
upon  which  It  is  Imposed."  Sev»al  pages  of 
authority  are  cited  to  sustain  these  distinc- 
tions. Judge  Elliott  In  his  work  on  Roads 
and  Streets  (page  STO),  after  lumounclng  the 
fiict  that  the  question  here  Involved  was  for 
a  time  the  subject  of  much  debate,  but  that 
It  Is  now  well  established  that  such  statutes 
do  not  Impinge  upcm  any  constitutional  pro- 
vision, lays  down  the  distinction  In  the  fol- 
lowing terse  language:  "A  distinction  Is 
made  between  local  assessments,  and  taxes 
levied  for  general  revenue  purposes.  The 
questiMi  has  been  before  the  courts  time  and 
time  again,  and  the  almost  unrutBed  current 
of  judicial  opinion  is  that  an  assessment  for 
a  local  Imivovement  Is  not  a  tax,  within  the 
meaning  of  the  conetltntlonal  provisions  re- 
quiring uniformity  of  taxation.  Local  as- 
sessments are  not  ordinary  taxes  levied  for 
the  puipose  of  snstaining  the  government, 
but  th^  are  charges  laid  vcpon  Individual 
property  because  the  prc^rty  upon  which 
the  burden  is  Imposed  receives  a  special  ben- 
efit which  is  different  from  the  general  one 
which  tiie  owner  enjoys.  In  common  with  oth- 
ers, as  a  dtlzen  of  the  commonwealth."  In 
Mayor,  etc.,  of  Baltimore  v.  Proprietors  of  Qtem. 
Monntaln  Cemetery,  7  Hd.  S17,  It  was  held,  hi 
a  case  where  the  charter  of  the  cemetery  com- 
pany pnKvided  that  a  certain  number  ot  acres' 
"shall  be  forever  appropriated  and  set  apart  as 
a  cemetery,  which,  so  long  as  used  as  such,  shall 
not  be  liable  to  any  tax  or  public  Iraporition' 
whatever,"  tiiat  a  paving  tax,  tor  paving  a 
street  in  front  of  this  property,  was  not  em- 
braced In  tills  enmptiCQ;  that  tbe  Intent  of  the 
l^icdature  was  to  exempt  tbe  property  fnnn  all 
taxes  or  impositions  Imposed  toe  the  purpose 
of  revenue,  bat  not  to  relieve  It  from  sndi 
charges  as  are  Inseparably  Incident  to  Its 
location  In  regard  to  other  proper^;  that 
the  word  "tax,"  as  used  In  the  charter,  meant 
a  burden,  charge,  or  Imposition  put  ot  set 
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up«a  perstnis  or  property  tor  public  uses, 
bnt  to  pay  for  opening  a  street.  In  Uie  ratio 
to  the  benefit  derived  from  1^  is  not  a  "tax," 
within  the  meaning  of  the  charter.  The  same 
thing  was  held  in  Buflta.lo  City  Cemetery  t. 
City  of  Buffalo,  46  N.  Y.  506,  and  Olive  Cem- 
etery Co.  ▼.  City  of  Philaddphia,  9S  Pa.  St 
120;  and  it  must  be  observed  that  these  were 
exbreme  cases,  not  only  so  fiar  as  the  lan- 
guage used  in  the  exemption  clause  Is  con- 
cerned, but  from  tile  fact  that  the  strongest 
sentimental  considerations  would  suggest  a 
protection  to  the  home  of  the  dead,  wtaltdi 
would  assure  Its  Inviolate  m^ntenuice^  and 
where  the  revolting  thought  of  a  cemetery 
being  sold,  by  vlrtae  of  an  order  of  court,  to 
the  highest  bidder,  would  impel  the  courts 
If  possibly  to  construe  the  law  In  fiiTor  of 
the  exemption  as  liberally  as  possible;  yet 
the  courts,  by  reason  of  the  almost  universal 
holdings,  were  comp^ed  to  make  no  distinc- 
tion, even  in  these  cases,  but  left,  as  they 
should,  all  such  considerations  to  the  legis- 
lature, where  th^  properly  bdong.  It  will 
,  be  observed,  also,  that  In  the  case  in  T  Hd. 
617,  supra,  the  language  <^  the  (diarter  was, 
"shall  not  be  liable  to  any  tax  or  public  im- 
position whatevw";  tiie  language  ther^  as 
it  will  readily  be  seen,  being  much  stronger 
and  more  comprehraslve  than  the  language 
employed  in  our  constitution.  In  Faterson 
T.  Socieiy,  24  N.  J.  Law,  886,  undra-  a  sim- 
ilar provision  of  the  charter,  the  court  held 
that  the  taxes,  charges,  and  Impositions 
specifled  la  the  charter  are  manifestly  those 
for  public  use.  Tin  same  question  Is  passed 
upon  the  supreme  court  of  New  Jers^ 
in  the  case  of  State  t.  Mayor,  etc.,  of  Olty  <d 
Newark,  27  N.  J.  Iaw*  186,  Where  It  is  em- 
jdiaUcally  amwunced  that  the  exemption 
from  taxatlw  provided  for  In  the  diarter  did 
not  cover  an  assessment  made  tor  benefits. 
In  Adams  Co.  r.  City  of  Quincy  (HI.  Sup.)  22 
N.  B.  624,  it  was  beld  that  an  exemption 
bom  taxation  of  the  property  of  the  kind 
used  8<dely  fw  public  purposes  does  not 
tend  to  the  qteclal  taxes  for  public  Iminrove- 
mrats,  such  as  tbe  paving  of  the  street  on 
which  the  pranlaes  front;  citing  many  cases 
and  text  wiltors  In  support  of  the  contmtion. 

It  seems  to  us  that  these  cases  settie  the 
questKm  in  controversy,  and  that  the  con- 
struction placed  upon  this  exemption  clause 
in  charters  and  statutes  would  not  be  affected 
by  tin  fiict  that  tiie  exemption  cUiuse  In  this 
instance  occurs  In  the  constitution;  but.  If 
It  could  be  posribly  so  considered,  the  author- 
ities are  as  univeiisal  where  tbe  construction 
has  been  placed  tiie  courts  upon  constitu- 
tions similar  to  ours.  In  Colorado  the  provl- 
don  of  tbe  constitutirai  (section  7,  art  10)  is 
as  foUows:  "Hie  general  assembly  shall  not 
Impose  taxes  for  the  purposes  of  any  county, 
city,  town,  or  other  municipal  corporation,  but 
may  by  law  vest  In  the  corporate  authorities 
thereof,  respectively,  tbe  power  to  assess  and 
collect  taxes  for  all  purposes  of  such  corpora- 
tion." It  win  be  seen  that  this  provision. 


wblle  the  langoase  Is  In  mhoo  Instancea  trans- 
posed. Imposes  Tspon  the  legislature  tbe  exact 
limitation  that  la  imposed  upon  the  legislature 
of  this  state  by  tbe  provisions  of  our  consti- 
tution. In  City  of  Denver  v.  Knowles  (Colo.) 
30  Pac.  1041,  it  was  beld  that  the  word  '*tax," 
as  used  In  the  constitution,  refers  to  ordinary 
public  taxes,  and  not  to  assessments  for  local 
Improvements  In  dties  and  town8,and,  further, 
that  the  power  to  make  such  k>cal  assess- 
ments is  not  an  Infringement  upon  the  con* 
stitutional  rule  requiring  all  taxes  to  be  uni- 
form. This  is  a  well-considered  case,  and 
overrules  the  former  opinion  rendered  by  that 
court  in  the  earlier  case  of  Palmer  v.  Way, 
6  Colo.  106»  folkiwed  in  Wilson  v.  Ohiloott,  12 
Colo.  600,  21  Pac.  001;  the  court  alleging  that 
wfaoi  this  question  was  decided  in  Palmer  t. 
Way,  Bi^ra,  It  was  mxt  necessary  to  the  de- 
cision of  tbe  matter  then  before  the  court; 
that  the  case  of  Wilson  t.  Chllcott,  supra, 
was  decided  upon  the  principle  of  stare  de- 
cisis, following  the  earlier  case  wltboot  the 
examination  which  abauld  have  been  given 
to  It;  and  that  thus  an  opinion  iqnn  a  matter 
not  necessary  to  the  determination  ot  the  caaa 
under  con^detatitm.  at  the  time  It  was  ren- 
dered, had  become  accepted  as  tiie  law  in  the 
state  of  Gidorado  for  10  years  upon  tbe  prin- 
ciple of  stare  decisis.  Tet  tbe  court  in 
obedience  to  tbe  almmt  uniform  currez^  of  au- 
thority, when  this  question  was  squardy  pre- 
sented to  them,  felt  constrained  to  overnile 
the  former  cases,  and  bold,  as  we  before  In- 
dicated, viz.  that  the  word  "tax,"  when  used 
in  the  constitution,  referred  to  the  ordinary 
public  taxes,  and  not  tbe  assessments  for 
benefits  In  tbe  nature  at  local  Improvements; 
and  the  court  recites  many  cases  to  sustain 
the  decision.  Under  substantially  slinllar  pro- 
visions of  the  constitution  of  Ulssourl,  it  was 
held  In  Farrar  v.  City  of  St  Louis,  80  Ma 
879,  that  'tbe  power  to  pave  the  irtreets  ot  the 
<Aty  of  St  Louis,  and  to  charge  tbe  costs  of  such 
Improvements  against  the  adjoining  property," 
under  auttaori^  found  bi  tbe  charter,  was 
not  'in  conflict  with  the  provlslfflis  of  tbe  con- 
stitution of  tbe  state";  that  the  taxation  menr 
tloned  In  the  constitution  related  to  such  tax- 
ation as  was  entitled  to  raise  revenue  to  be 
paid  into  the  respective  treasuries  of  tbe  state, 
county,  or  municipality,  and  to  be  disbursed 
therefrom  for  state,  county,  or  municipal  pur^ 
poses.  And  tbe  court;  to  sustain  Its  dec:  ion. 
cites  Lockwood  v.  Cl^  <tf  St  Louis,  24  Mou 
20;  Nevrtiy  T.  Platte  Co.,  25  Mo.  269;  and 
Garrett  v.  City  of  St  Louis,  Id.  50G,  wbeie 
the  court  said  that:  "The  tax  In  question  is 
not  such  a  property  tax  as  is  within  the  mean- 
ing of  that  provision.  The  tax  Is  local,  and  for 
local  purposes,  and  Is  a  tax  upon  benefits,  and 
not  directiy  upon  property.  •  *  *  The  cost 
of  the  public  benefit  Is  made  a  public  burden, 
and  the  expense  of  tiie  Individual  benefit  is 
placed  iqwn  the  shoulders  of  the  person  who 
receives  It;"  also  citing  Egyptian  Levee  Co. 
V.  Hardin,  27  Mo.  495;  Adams  r.  Undell.  72 
Ma  198,  and  many  other  cases.  And  so  early 
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as  the  eue  of  Adams  t.  LlndeD,  rqxnted  to 
72  Mo.  196.  It  was  decided  that  "the  provl- 
slons  In  the  coDStlttitlon  of  1876  relating  to 
the  nnlfonnlty  and  eqnallt7  of  taxation,  and 
the  taking  of  private  property  for  pabUc  use, 
were  not  Intended  to  apply  to,  and  do  not 
effect  any  change  In.  the  law  as  to  the  right 
ot  mnDldpal  corporations  to  make  special  as- 
aeesments  tar  local  Improvements."  In  Ham- 
mett  T.  Fblladelphla,  65  Pa.  St  146.  the  dlB- 
Unctton  was  clearly  pointed  ont  that  nnder 
wnch  consUttitiona]  provisions  local  asseas- 
ments  fbr  benefits  to  particnlar  property  could 
be  enforced.  In  fact,  the  aothwltles  sustain- 
ing this  view  are  overwhelmli^.  and  the  de- 
clsloDS  are  ei^ressed  in  sectlcm  4  of  Desty  on 
Taxation  In  the  following  announcement: 
"Taxes  are  distinguished  from  special  assess- 
ments tor  local  improvements;  the  former  be- 
ing bordens  Imposed  upon  all  petscms  and 
property  aUke.  and  compensated  for  by  equal 
protection  to  all,  while  the  latter  are  not  bur- 
dens, but  equivalents,  and  are  laid  for  local 
pnrpoeea.  upon  local  (d}Ject8,  and  are  compen- 
sated for  in  local  benefits  and  improvements 
enhancing  the  value  of  the  property  assessed 
to  the  extent  of  tin  assessment  levied." 

We  do  not  think  there  Is  any  merit  In  the 
contention  of  the  appellants  that  this  law  im- 
poses npon  the  judge  of  the  superior  court 
duties  that  are  nonjudicial,  because  sections 
18  and  19  require  that  when  an  aggrieved  par- 
ty appeals  the  clerk  of  the  county  commission- 
ers "shall  transmit  the  record  to  the  superior 
Judge  of  the  county,  and  the  superior  Judge 
shall  file  the  transcript  and  docket  the  case." 
and  then  proceed,  within  five  days,  to  deter- 
mine the  same;  the  contention  being  that  these 
provisltms  impose  upon  the  court  duties  which 
the  constitution  prohilrfts,!  viz.  a  public  em- 
ployment ncnjudlciaL  Even  if  It  shonld  be  con- 
ceded that  the  appellants  were  in  a  position  to 
raise  this  question,  and  fnrther  conceded  that 
it  would  be  in  violation  ot  the  constltutton 
for  the  Judge  to  act  in  this  capacity,  literally 
constroing  the  terms  of  the  law.  we  think 
that  a  reasonable  construction  vrill  be  that  it 
Is  the  duty  of  the  Judge  to  direct  the  fLUng  of 
papers  and  the  docketing  of  the  case. 

It  is  contmded  by  the  appellants  that  in  any 
event  this  particular  case  will  have  to  be  re- 
versed, for  the  reason  that  it  is  alleged  In  the 
complaint,  and  therefore  admitted  by  the 
demurrer,  that  one  of  the  Incorporated  cities 
(Lynden)  liable  to  assessment,  or  at  least  its 
pro  rata  oi  one^lxth  of  the  tax  levy,  was 
not  assessed  at  all,  so  that  the  apportionment 
of  the  expense  has  not  been  made  either  con- 
formably to  the  law,  or  in  proportion  to  the 
benefits  accruing.  While  this  may  be  tme, 
the  aK>enants  In  this  case  have  not  shown 
by  their  complaint  that  they  were  In  any  way 
injured  by  the  escape  of  the  city  of  Lynden 
from  Its  assessment,  for  they  only  allege  them- 
selves to  be  abutting  property  owners;  nor 
have  they  allied  that  they  are  within  any 
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of  the  dtles  or  towns  mentkmed  In  the  com- 
plaint, via.  Falrhaven,  New  Whatcom  (of  the 
third  class),  Blaine.  Sumas,  and  Lynden  {ot 
the  fourth  class);  and  as  It  appears  that  the 
expenses  were  assessed  as  follows:  One-third 
of  the  said  sum  against  the  whole  of  the 
taxable  property  of  the  county;  one«lxtb 
against  the  taxable  property  located  in  the 
cities  of  Falrhaven  and  New  Whatcom;  one- 
sixth  against  all  of  the  taxable  property 
of  the  road  districts  through  which  the  sev- 
eral ways  might  pass,  and  one-third  against 
the  lands  lying  on  either  side  of  the  several 
ways,— it  follows  that  the  omission  to  levy 
this  expense  against  the  city  of  Lynden  would 
only  affect  the  other  cities,  and  would  not.  In 
any  event,  alTect  the  rights  of  these  appel- 
lants, whose  property  does  not  ai^ear  to  be 
within  the  limits  of  said  cities. 

We  do  not  think  there  Is  a  sufiSclent  show- 
ing by  the  complaint  that  there  was  any  prac- 
tical unfalrn^.  or  noncompliance  with  the 
constitution  or  the  laws,  so  far  as  uniformity 
of  the  assessment  Is  concerned.  It  Is  a  prac- 
tical impossibility  to  assess  property,  eltbra 
so  far  as  local  assessments  are  concerned  ot 
as  general  assessments  are  concerned,  with 
absolute  nniformlty;  and  the  most  practical 
approach  to  uniformity  and  Justice  in  the  as- 
sessment must  be  accepted  by  the  courts  as  i 
complying  with  the  provisions  of  the  law,  or 
assessments,  from  the  very  nature  of  tilings, 
would  always  miscarry.  Believing  that  no 
substantial  error  was  committed  by  the  court 
in  sustaining  the  demurrer,  the  Judgment  <tf 
the  k)wer  court  wlU  be  affirmed. 

GOBDON  and  SOOTT,  JJ^  concur. 


80HUI/rz  et  aL  V.  McLEAN  et  aL  (No.  10^- 
467.) 

(Supreme  Court  of  Oalifomia.  Oet  9,  1896.) 

OOMTIHCAKOB— PlBIDINO— AmbndhBXT  —  DSMOS- 

Bsa— Trial— OuRCTioKS  Waivsd — 
Btidshcb— Ravisw. 

1.  On  the  third  trial  of  a  cause  wherein 
plaintllf  has  had  a  continuance  by  stipnlatlon, 

a  motion  for  the  further  continuance,  to  amend 
his  complaint  snd  obtain  evidence.  Is  proper- 
ly denied  where  the  affidavit  neither  shows  the 
amendments  desired  nor  alleges  want  of  evU 
dence  to  support  the  amended  complaint. 

2.  Error  in  refuaiDK  to  grant  a  coatinnance 
to  amend  a  pleadinfr  a  waived  by  the  subse- 
qaent  filing  of  an  amended  pleading. 

3.  On  the  third  trial  oi  a  cause,  an  allow- 
ance of  24  hours  after  denial  of  a  continuance, 
within  which  to  amend  the  complaint,  will  be 
deemed  aufiicient,  where  it  ia  not  claimed  that 
the  amended  pleading  filed  within  that  time  did 
not  contain  all  the  deaired  averments,  or  that 
the  brief  time  allowed  rendered  their  presenta- 
tion defective,  and  It  appears  tliat  plaintiff, 
■ome  time  orerlons  to  the  motion,  knew  in 
what  particulars  he  desired  to  amend. 

4.  Time  within  which  to  demur  to  an  an- 
swer to  an  amended  complaint  is  properly  de- 
nied where  plaintiff  does  not  show  that  the  an- 
swer is  subject  to  demurrer,  and  that  some  ad- 
vantage wiU  be  gained  by  the  demurrer. 

5.  After  a  thiid  trial  of  a  cause,  an  order 
to  proceed  to  trial  after  the  filing  of  an  ausw^r 
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to  the-  amended'  eesiplafait,  wltlnat  alltfwlQC 

plaintiff  tlma  for  preiMiring  for-  tiial«  will  be 
deemed  proper  where  plaintiff  does  not  claim 
want  of  evidence  to  rebat  affirmatire  matter 'in 
the  answer,  the  cause  was  set  for  trial  hj  stipn- 
latioD,  and  hia  affidarit  for  a  new  trial  doei  not 
show  that  be  had  any  other  evidence. 

6.  Code  Civ.  Proc.  S  443,  flrins  the  time 
within  which  to  demur  to  an  answer,  applies 
only  to  an  answer  to  the  orijrinal  and  not  an 
amended  complaint,  the  allowance  of  a  demur- 
rer in  the  latter  case  being  within  the  discre- 
tion of  the  court. 

7.  An  appearance  by  plaintiff  before  a 
jndKe,  and  obtainioK  rulings  from  bim  on  mo- 
tionB  presented,  with  knowledge  that  he  has 
.acted  as  connsel  for  defendant,  is  a  waiver  of 
his  right  to  urge  the  disqualification  of  the  jodse 
on  that  gronnd. 

8.  Under  Code  Civ.  Proc.  |  592,  the  sub- 
mission of  special  issues  to  the  Jurjr  is  within  the 
discretion  of  the  court. 

D.  Where  the  evid^ce  is  not  is  the  bill  of 
exceptions,  it  will  be  assumed  that  it  wae  mat- 
ficient  to  su^iort  the  findings  of  the  court. 

In  bank.  Appesl  from  mpertor  court,  San 
LnlB  Obispo  count?;  B.  T.  WilUams,  jQdg& 

ActfOD  by  Oeorge  Seholtz  and  others 
against  G«orge  D.  McLean  and  another  to 
have  a  deed  abstdnte  in  form  declared  a 
mortgage,  and  for  a  transfer  of  the  legal 
title  to  them  on  payment  of  the  money  due 
under  the  mortjfage.  Prom  a  judgment  for 
defendants  and  an  order  denying  a  new  trial, 
i^ftlsfclffi  appeaL  Affirmed. 

PlerBon.  &  Mitchell  and  D.  H.  WUttenunk. 
for  appellaiLta.  T.  M.  Oamoiit.aiid  B.  F.  dole, 
for  reepoD  dents. 

HARRISON.  J.  L  When  this  action  was 
called  for  trial  In  the  superior  court  the 
plaintiffs  moved  for  a  continuance,  and  its 
denial  l8  assigned  by  them  as  one  of  the  errors 
of  law  committed  at  the  trial.  In  connection 
with  tlielr  motion  for  a  continuance,  the  plaln- 
tittB  filed  amdaritB  setting  fourth  the  hlstMy- 
of  the  case,  and  stating  that  it  would  be  re- 
quired toifilfi.an  amended  complaint,  and  that 
until  such  amended  complaint  was  filed  and 
issue  Juioed  thereon,  and  a  reasonaUa  time 
allowed  for  the  purpose  of  procuring  the  nec- 
essary evidence,  the  cttuse  conld  not  be  tried. 
The  cause  had  been  tried  twice  before,  and 
the  Jud^menta  rendered  in  favor  of  the  plain- 
tiffs reversed  by  this  court.  The  complaint 
upon  which  the  last  trial  had  been  had  was 
filed  July  oO,  ISSQ,  and  the  answer  of  the  de- 
fentlant  Mcl.ean  was  filed  August  3,  1SS». 
Robinson  made  no  answer,  and  his  default 
had  been  entered.  The  cause  was  tried  npon 
these  Issues,  and  Judgment  rendered  in  favor 
of  the  plaintiffs,  April  30,  1800.  From  this 
Judgment,  jMcI^ean  appealed,  and  the  Judg- 
ment aealost  bim  was  reversed  February  9, 
1802,  and  the  cause  remanded  for  a  new 
trial.  83  Cal.  320,  28  Pac.  1053.  Robinson 
toolE  a  separate  appeal  from  the  Judgment, 
and  October  4,  1802,  upon  the  stipulation  of 
the  plalntllh,  confessing  error,  the  Judgment 
against  him  was  reversed,  and  the  remittitur 
filed  in  the  court  below  October  9,  1802.  In 
reply  to  this  moUon  of  the  plain  tlfCa,  It  was 


■fiowir  m  111*  put  of  "tlw  dtftndants  that  In 
Aognst  tiie  cHue  had  been  set  tar  trial  oe 
the  12th  of  September,  and  that  prior  to  that 
date^  at  liia  regneit  ot  comtMl  tar  Ihe  plain- 
tUBs,  the  defendanta'  connsel  bad  fMnseated 
to  a  oontiiniBnoe  of  the  trial  to  some  tlmo  In 
October,  and  that  on  the  Sd  of  Beptttmber  a 
stlpolatloa  was  made  by  the  attansys  fortbs 
respective  parttea,  consenthv  Hist  tli«  csnso 
might  be  set  foe  trial  *%t  any  ttano  between 
the  Stli  and  tli«  Ifitti  days  of  October,  ISBO, 
that  may  suit  the  onmnlenM  of  the  Judg* 
called  to  try  tho  same,"  and  that-  ponnant 
to  this  at^nlatloa  tlie  oauae  was,  t^y  otte  of 
the  court,  aat  tarn  trial  on  the  11th  day  of  Oc* 
tobea.  The  cemt  tkareupon  denied  the  mo- 
tion. The  plHlntlffli  did  not  dalm  that  thegr 
wen  unable  to  proceed  to  trial  vgm  the  ia- 
ffues  as  they  than  stood  upon  the  record,  or 
that  tiMtr  ware  anaUs'to  pressat  all  liie  evi- 
dence  necessary  to  eatabhsh  ttxe  averments 
of  th^  CMnpIsM;-  nor  dM  ISier  dodgnate  to 
the  court  any  partlonlaTa  In  which  tfa^  de^ 
sired  to  amind  ttieir  eom'plalBt.  oc  that  tAey 
desired  to  present  any  diltbrsnt  iaaues  from 
those  upon  wbleh  tte  canse  bad  bem  pre- 
viously tried;  and,  In  view  of  the  fiRct  ttaat 
before  they  went  to  trial  thay  filed  an  emend- 
ed- comi^alnt,  It  most  be  held  tliati  so  for  aa 
the  mottott  was  made  upon  tills  groond.  It 
was  ronofsd  by  tbe  filing  of  such  ewnplalnt. 
At  the  time  the  motion  vnw  made^  the  court 
was  not  Informed  of  the  natnve  at  the  amend- 
ments that  the  plataitlfCs-  desired  to  make  to 
the  complalDt,  or  tbnt.  tbe^  wn%-  miable  to 
estaMlsh  tbe  Krerments  that  tbey  might  In* 
elude  in  snoh  amended  complaint;  and  in 
the  absence  of  some  sbowtnv  of  tUs  nature, 
and  In  view-  ct  the  fttct  that  tbe  canse  had 
been  twice  tried,  the  court  was  JuMtfled— at 
least  nnttl  tbey  had  asked  leave  to  amoid 
their  complaint,  and  pointed  oat  the  portlcn- 
lars  In  which  they  dcelrad-to  amend  It— In  ae- 
samlng  that  they  were  poq^red  to>  estabUsli 
their  canse  ct  action. 

2.  After  tbe  dental  of  this  motion,  tbe  plalzi- 
tlffa  asked  leave  to  file  an  amended  com- 
plaint, and  that  a  reasonable  Hme  might  be 
granted  them  th«»for.  The  court  gave  them 
the  leave,  but  directed  that  It  should  be  filed 
within  twenty-fonr  hours.  The  plalntHfS  in- 
ststed  that  this  was  too  short  a  time,  and  ex- 
cited to  the  (H<der  nptm  the  groond  that  the 
time  allowed  therefor  was  lasufflclent.  We 
cannot  perceive  any  error  In  this  action  of 
the  court.  It  Is  not  dalmed  on  bdialf  of  t3ie 
appellanto  that  the  amended  complaint  wfalcb 
they  filed  does  not  contain  ail  the  avermaita 
wlilch  they  desired  to  ineorpotwte  therein,  or 
that,  by  reason  of  the  brief  time  which  was 
given  for  Its  preparation,  It  does  not  properly 
present  their  canse  of  action.  In  view  of  tbe 
previous  trials  of  the  cause,  and  the  mllnss 
of  this  court  upon  the  prevlons  appeals,  tbe 
court  was  Justified  In  assuming  that  ttie 
facts,  aa  well  as  the-  mode  of  presentfaiy 
tUem,  were  familiar  to  tbe  plalnUfla.  The  re- 
versal of  the  Judgment  agaluS  BoMnssurwas 
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nnon  their  own  oonfesslon  of  error,  and  was 
granted  by  the  court  at  their  reque^  and  not 
by  reason  of  any  conaideratloa  of  the  court 
itself,  and  th»  plaintiffs  did  not  by  each  re- 
versal first  leanoL  of  the  necea^ty  for  an 
amendment  to  their  complaint.  Their  stipa- 
latloD,  after  becoming  aware  oC  the  error  up* 
cw  which  they  cmsoited  to  a  rareml  of  the- 
jadgment,  that  the  cause  might  be  set  down 
for  trial  for  some  time  between  th*  Stli  and 
loth  days  of  October,  shows  that  tiuv  must 
have  known  at  that  time  the  partlcnlara,  it 
any,  tn  which  tbey  dfislindt  to  ajneod  their- 
complaint 

3.  Upon  the  flUng-  of  the  amoided  oom- 
plaii^  BoUnson  d«UBn»d  theiwto,  and  after 
argument  theneon.  the  duuniTMr  wm-  OYer- 
ruled,  and,  RoUnson  dsoUnlng.  to  answer;  hie 
default  was  entered.  MoLaan.  filed  hlB  an- 
swer the  aemt  6ay  after  the  amended  com- 
plaint was  filed,  and  the  court  thereapon 
ordered  the  parties  to  proceed  to  tilaL  'Hie 
plaintiffs  obiected  thereto  npon  the  gronnda 
that  they-  were  entitled  to  a  reasonabla  tlnut 
after  Issue  Jpiaed  within  which  to  prepare 
the  cause  for  trial,  and.  that  tber  luid  not 
had  Biifflclent  time  within  which  to  examine 
the  Issues  involved  In  the  action,  and  that 
they  also  had  the  statutoi?  right  to  at  least 
10  days  after  aervloe  of  McLean's  answw 
within  which  to  drainr  thereto,  and  to  raise 
an  Issue  of  law  thereon,  before  being  com-, 
pelled  to  try  the  Issues  of  fact.  Their  oIk 
Section  was  oremiled,  and  they  ecBcepted 
thereto.  The  answer  of  Mcljean  cenalsts 
chiefly  of  denials  of  the;  avecmeots  In  tiiS' 
amended  complaint,  and  of  a  plea  ot  the 
statute  of  limitations,  and  an  averment  oC 
good  faith  In  making  the  purchase  of  the^ 
lands  Involved  In  the  action.  The  plalntlfEs' 
did  not  claim  that  witnesses  by  whom  to  es- 
tablish the  facts  alleged  by  them  were  not 
at  band,  or  that  any  evidence  was  wanting 
with  which  to  rebut  the  affirmative  matters 
shown  by  the  ajoswer;  and  inasmuch  as  the 
cause  had  been  set  for  trial  on  the  llth  of 
October,  with  their  consent,  and  with  the 
presumption  that  they  knew  the  points  In 
which  they  Intended  to  amend  their  oom- 
plaln^  It  would  have  shown  a  want  of  dili- 
gence an  their  part  not  to  have  had  the  wit- 
nesses present  with  which  to  proceed  to 
trial.  Upon  their  motion  fior  a  new  trial 
tbey  did  not  present  any  affidavits  showing 
that  they  had  any  other  erldence,  or  that 
any  facta  conld  be  presented  by  them  in  ad- 
dition to  those  which  they  did  present  at  the 
trial  which  than  took  placa  Their  claim  of 
the  right  to  time  within  which  to  demur  to 
the  answer  Is  untenable.  They  did  not  then 
suggest  any  ground  of  demurrer,  nor  did 
they  afterwards  upon  the  motion  for  a  new 
trial,  nor  have  they  upon  this  appeal  speci- 
fied any  grounds  upon  which  they  could  have 
demurred  to  the  answer,  or  that  there  was 
any  Issue  of  law  which  they  desired  to  have 
determined  before  the  Issues  of  fact  were 
tiled.   Unleia  it  la  made  to  appear  that  an 


answer  Is  subject  to  denmrrer,  and  that  the 
plaintiff  could  have  derived  some  advantage 
by  demnrrlng  to  It,  be  cannot  claim  to  have- 
been  deprived  of  any  right  becanse  he  is  not 
granted  time  to  determine  Whether  he  wilt 
demur.  The  provisions  of  section  443,  Code 
Civ.  Proc.,  are  applicable  to  the  original- 
pleadings  in  a  cause,  and  not  to  pleadings 
which  are  amended  at  the  trial,  or  during  Its 
progress.  The  court  has  the  same  right  to 
exercise  its  discretion  In  determining  the 
time  within  which  an  answer  or  demurrer 
shall  be  filed  to  the  amended  pleading  which 
It  allows  as  it.  has  In  determining  whether 
It  will  allow  mch  amended  pleading;  and, 
unless  it  shall  appear  that  It  has  abused  this 
discretion.  Its  action  will  not  be  reviewed. 

4.  After  this  motion  for  a  continuance  had 
been  denied,  the  plaintiffs  then  objected  to 
further  proceedings  with  the  cause  upon  the- 
ground  that  the  superior  court  of  that  coun- 
ty bad  no  Jurisdiction  tO'  try  the  same,  by 
reason  of  an.  ordor  having  been  made  trans- 
ferring the  caase  to  the  county  of  Santa 
Barbara  for  trial.  It  appeared  that  on  the 
4th  of  June,  18^,  an  order  was  made,  upon 
the  application  of  McLean,  for  a  transfer  ot 
the  cause  to  the  county  of  Santa  Barbara,, 
upon  the  ground  that  the'  ludge  of  the  coun- 
ty of  San  Luis  Obispo  was.  dlsquallfled  by- 
reason  of  having  been  counsel  for  McLeaa. 
When  this  order  of  transfer  was  made,  the 
cause  had  been  removed  from  the  superior 
court  of  that  county,  and  was  pending  in 
the  supreme  court  upon  the  appeal  of  Rob- 
inson from  the  Judgment  therein,  and  no* 
notice  of  the  motion  had  been  given  to  Rob- 
inson; and,  upon  these  matters  being- 
brought  to  the  attention  of  the  court,  It 
made  an  order  on  the  18th  of  June  vacating 
its  previous  order  of  transfer.  The  papers 
in  the  cause  had  not  been  transferred  to 
Santa  Barbara  county,  but  remained  wltb 
the  county  clerk  of  the  county  of  San  Lui» 
Obispo.  Whether  the  platntifPs  would  have' 
had  the  right,  upon  a  proper  motion  there- 
for, to  have  the  cause  transferred  to  another' 
county  for  trial,  need  not  be  decided.  After 
having  stipulated  on  September  3d  that  the- 
cause  might  be  set  for  trial  at  any  time 
"that  may  suit  the  convenience  of  the  Judge 
called  to  try  the  same,"  and,  In  pnrsuance- 
thereof,  Judge  WUIIams-  having  been  called 
to  preside  In  tiiat  oourt.  and  the  plalntlflk- 
having  appeared  before  him,  without  objec- 
tion to  his  trying  the  cause,  and  obtained 
leave  to  file  an  amended  complaint,  and  ar- 
gued the  denmrrer  thereto,  they  must  be- 
deemed  to  have  waived  any  right  to  move- 
for  a  transfer  by  reason  of  the  dlsqnallflcft- 
tton  of  Judge  Gregg. 

5.  Whether  the  court  would  submit  spe- 
cial Issues  to  a  Jury  was  a  matter  within  Its 
own  discretion.    Code  Civ.  Proc.  {  592. 

6.  In  their  notice  of  intention  to  move  for- 
a  new  trial,  the  plaintiffs  stated,  as  one  of 
their  grounds  of  said  motion,  the  insufflcloi- 
cy  of  evidence  to  support  the  findings;  but 
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they  bare  not  Incorporated  Into  tho  bin  of 
exceptions  any  of  the  evtclence  ttuit  was 
given  at  the  trial,  or  specified  any  particular 
In  which  it  was  Insufllclent  It  Is  stated  In 
the  blU  of  en^ptlons  that  at  the  trial  they 
produced  before  the  court  their  evidence 
tending  to  prove  the  allegations  of  their 
amended  complaint,  and  also  evidence  In  re- 
buttal of  that  Introduced  by  the  defendant. 
It  must  therefore  be  assumed  that  the  evl- 
dence  fully  sustained  the  findings  of  the 
court  The  Judgment  and  order  are  affirmed. 

We  concur:  GABOUTTB,  J.;  McFAK- 
LAaD,  J.;  VAN  FliEET,  J.;  HENSHAW,  J. 


MOBONBT  T.  HBLLINOS  et  aL  (No.  IS,- 
874.) 

(Supreme  Court  of  Oalifomia.   Nov.  29,  1B95.) 

FOBOIBM  DSTAIMBK  —  FaILDRB  O*  LANDLORD  TO 

Repair. 

Under  Oiv.  Code,  S  1^42,  authorizing  the 
tenant,  on  refusal  of  the  landlord  to  repair,  to 
make  the  necessary  repairs,  not  to  exceed  one 
month's  rent,  or  to  vacate  the  premises,  the  ten- 
ant, after  remaining  in  possession  ou  refusal  of 
the  landlord  to  repair,  without  making  the  re- 
pairs, cannot  defend  in  an  action  for  forcible  de* 
tainer,  on  refusal  to  pay  rent,  because  of  such 
failure  to  repair. 

Department  2.  Api)eal  from  superior  court, 
city  and  county  of  San  Francisco;  D.  J.  Mur- 
phy, Judfje. 

Unlawful  detainer  by  Kate  Moroney  ajrainst 
W.  B.  Helllngs  and  others.  From  a  Judgment 
fur  plaintiff,  defendants  appeal.  Afflnned. 

T.  M.  Osmcmt  and  T.  J.  Osomley,  for  appel- 
lants. Clement,  Cannon,  Kline  &  Stradley, 
for  reqKtndent. 

HENSHAW,  J.  Appeal  from  the  Judg- 
ment The  action  la  one  In  unlawAil  deteln* 
er,  for  the  forfeiture  of  a  lease,  the  recovery 
of  the  possession  of  the  demised  premlsee, 
and  for  treble  rents.  Helllngs  and  hia  wife 
were  the  lessees.  Walk  was  a  subtenant, 
and  entered  under  the  Helllngs  after  the 
three-days  notice  to  pay  or  vacate  had  been 
served  upon  them.  The  complaint,  which 
is  In  the  usual  form,  snfflelently  pleads  plain- 
tiffs cause  of  action.  The  answer  denied 
that  any  sum  of  money  was  due  as  rent, 
and,  by  way  of  cross  complaint  pleaded  tiiat 
by  the  Indenture  of  lease  It  was  expressly 
agreed  that  all  necessary  repairs  during  the 
term  of  the  letting  should  be  made,  and  the 
expense  therefor  borne,  by  plaintiff;  that 
during  the  time  mentioned  In  the  complaint, 
when  It  was  claimed  that  rent  was  dne  and 
unpaid,  the  water  pipes  of  said  premises 
"became  impaired  and  leaky,  and  greatly  in- 
creased the  monthly  water  rate,"  and  caused 
the  tenants  occupying  the  premises  to  va- 
cate; and  that  the  plaintiff,  after  frequent 
demands,  still  refused  to  repair  the  water 
pipes,  or  to  permit  defendants  Helllngs  to  do 


BO.  AU  to  the  damage  of  the  defendants  In 
the  sum  of  $260. 

Complaint  Is  made  by  app^lante  that  the 
court  failed  to  find  upon  their  allegations  as 
to  defective  water  pipes,  th^r  demand  that 
pbi4nttff  maika  necessary  li^nlrs,  and  plaln- 
tlff*B  refusal  to  make  them,  or  to  permit  ap- 
pellants to  do  sa  Bnt  these  averments  rest 
nptm  the  claim  tliat  It  was  plalntUTs  dnty 
to  make  these  rqxUrs,  xmAer  the  lease.  The 
lease  was  admitted  in  evidence,  and  the 
court  prepay  found  that  It  contained  no 
such  covenant,  and  that  plaintiff's  obliga- 
tlons  as  landlord  were  those  only  Imposed 
upon  .her  by  law.  The  bill  of  exceptions 
contains  all  nt  the  evidmce  admitted  in  the 
ease,  and  the  evidence  offwed  and  rejected. 
By  this  It  appears  that  no  leak  was  proved 
to  exbit  It  was  merely  snspeeted  that  ime 
existed,  became  of  the  slse  of  the  monthly 
watw  bills.  Bxaminatlim  of  the  plpra  had 
been  made  by  a  plumber,  at  the  expense  of 
plaintiff,  and  no  leak  dlseoveied.  The  prem- 
ises vrere  in  habitable  and  tenantable  condi- 
tion. The  tenants  thought  a  leak  existed, 
and  that  it  vras  Mtnated  under  the  sidewalk, 
between  the  water  meter  and  thg  house. 
They  wished  to  tear  up  the  sidewalk  to  in- 
vestigate, and  plaintiff  would  not  permit 
them  to  do  BO.  There  wae  upon  this  matter 
no  other  rights  and  duties  between  the  pat^ 
ties  than  mieb  as  arose  in  law.  In  the  ab- 
sence of  an  agreement  to  the  contrary,  it 
was  the  landlord's  dnty  to  r^talr  dilapida- 
tions which  rendered  the  premises  untenant- 
able; and,  If  he  did  not,  then  the  tenants 
had  the  option  of  making  the  necessary  re- 
ji^rs^  not  to  exceed  in  cost  one  month's  rent, 
or  to  vacate,  and  be  discharged  from  further 
liability  t<a  rent  Even  if  the  landlord  re- 
fused to  allow  the  lessee  to  make  such  re- 
pairs, the  r^nsal  wonid  be  meanlngle  s.  and 
would  not  and  coald  not  modify  or  destroy 
the  tenant's  right  under  tiie  Code.  Civ. 
Code,  I  1042.  The  fbllnre  to  find  becomes, 
therefore,  immaterial,  since  the  finding  It- 
self, even  if  in  appellants*  tevor,  could  not 
have  benefited  tiiem.  They  ndther  repaired 
mar  vacated,  bnt  remained  in  possesrion,  and 
claimed  damages  for  the  alleged  condition 
of  the  premises  as  an  oflFset  to  the  rent  The 
avermente  of  the  cross  complaint  become  Im- 
material, either  in  defense  or  as  a  cross  com- 
plaint, and  no  findings  vrere  necessary  upon 
them  (Diefendorff  v.  Hopkins.  95  CaL  348.  28 
Pac.  266,  and  30  Pac.  649),  for  the  rights  of 
the  lessees  were  only  those  defined  the 
Code  (Tan  Every  v.  Ogg,  59  Cal.  663;  Sieber 
V.  Blanc,  76  Cal.  178,  18  Pae  260;  Green  v. 
Bedding,  92  Cal.  648.  2S  Pac.  690).  For  like 
reason  the  evidence  rejected  by  the  court 
was  properly  rejected,  since  Its  admission 
could  not  have  aided  appellants  In  their  de- 
fense or  cross  complaint.  It  was  therefore 
rightly  excluded  as  immaterial.  The  Judg- 
ment appealed  from  Is  affirmed. 

Weconcmr:  TEMPLE,  J.;  MePABLAND,  J. 
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FISCHER  et  aL  v.  SUPERIOR  COURT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.   (S.  F.  121.1 

(Stq^eme  Oonrt  of  California.  Not.  22,  1886.) 

BSOBITBB  OF  CORFOKATIOX—  ADTBOBITT  TO  AP- 
POIST— IMPBOPBR  APFOIimiBMT--RBMBDT— 

Fbobibitiok—  Is  JCKcnos— Validity. 

1.  A  court  has  no  power,  pending  an  action 
against  a  corporation,  to  displace  the  corpo- 
rate management,  and  pat  in  its  place  a  re- 
ceiver and  the  conrt,  in  the  absence  of  a  etat- 
ate  giving  it  anch  power.  Fischer  t.>  Superior 
Court,  32  Pac.  875,  98  Cal.  67,  distinguished. 

2.  There  is  no  statute  in  Oalifomia  giving 
a  conrt  the  power,  pending  an  action  against  a 
corporation,  to  displace  the  corporate  manage- 
ment by  a  receiver  and  the  court. 

3.  Where  a  court  undertakes,  pending  an 
action  against  a  corporation,  to  displace  the  cot- 
porate  management  oy  a  receiver  and  the  court, 
without  statutory  anthority,  prohibition  ia  the 
proper  remedy. 

4.  An  injunction  against  a  stockholder  of  a 
mining  corporation  and  others,  restraining  them 
from  withdrawing  certain  moneys  then  deposit- 
ed in  hanks  or  elsewhere  in  the  name  of  such 
corporation,  or  in  the  name  of  a  certain  person 
appointed  receiver,  and  from  selling  any  of  the 
mines  of  the  corporation  or  any  interest  therein, 
cannot  be  said  to  suspend  the  general  and  or* 
dioarr  basinesa  of  a  «>rporation,"  within  Code 
Civ.  Proc.  1 631.  reqtUtlng  notice  to  defendant  of 
the  application  for  the  writ  in  such  cases. 

In  bank.  Original  petition  Jacob  A. 
Fischer  and  others  for  a  writ  of  prohibition 
to  the  superior  cotut  of  tbe  city  and  county 
of  San  Francisco  and  otbers  to  restrain  fur- 
ther proceedings  under  certain  orders  of 
aacb  conrt  Granted. 

Wtaeaton,  Kallocli  Sc  Elerce,  for  petttlon- 
cra.  Crittenden  &  Van  Wyck,  for  respond- 
ents. 

HcFABIiAND,  J.  This  Is  an  original  pe- 
tmon  bere  by  Jacob  A.  Fischer.  M.  A. 
WbeatoD,  and  the  Constdtdated  Golden  Gate 
ft  Sulphnret  Mlnlnf  &  Derelopment  Com- 
pany, a  corporation,  for  a  writ  ot  prohibition 
to  the  superior  court  of  tbe  dty  and  county 
of  San  Fnncisco,  and  tbe  Honorable  James 
M.  Troutt  and  Honorable  James  M.  Seawell, 
Judges  of  said  court,  and  also  to  John  F. 
Plttkham,  a  receiver  appointed  by  said 
Troutt,  as  Judge  of  said  court,  bi  a  certain 
action  tbereln  pending.  In  wbtcb  Gbarles  J. 
Betalow  Is  plaintiff  and  the  said  Jacob  A. 
Fischer  et  aL  defendants,  commanding  said 
conrt  and  Judges  and  mid  Plnkbam  to  desist 
from  taking  any  ftirtber  proceedings,  etc.. 
under  the  order  appointing  said  Plnkbam 
recelTor,  vt  under  a  certain  Injunction  Is- 
sued In  said  action,  at  under  an  order  and 
citation  by  whlcb  It  Is  proposed  to  punish 
said  petitioners  Fischer  and  Wheaton  for 
contempt  In  refusing  to  dellTer  certain  real 
property  to  said  recelTer.  The  proceeding 
in  prohibition  here  was  submitted  upon  a 
demurrer  to  the  petition,  and  also  an  answer 
filed  said  Judges  and  a  separate  answer 
by  said  receiver  Plnkbam.  Tbe  complaint 
In  the  action  in  which  Plnkbam  was  appolnt- 
T.42p.no.6— 36 


ed  receiver  was  filed  April  19.  1895.  The 
theory  and  averments  of  this  complaint  are. 
briefly,  that  In  the  year  1889  the  plaintiff, 
Beblow,  together  with  the  defendant  Fischer 
and  F.  C.  Loftns  and  William  C.  Long,  con- 
stituted a  copartnership,  and  that  as  copart- 
ners they  owned  the  mining  claims  and  prop- 
erties Involved  in  this  proceeding,  and  sit- 
uated In  Tuolumne  county;  that  on  or  about 
September  let  of  said  year  1889  the  said  co- 
partners, for  the  purpose  of  carrying  on  the 
business  of  said  copartnersblp  by  said  co- 
partnership under  a  corporate  name,  agreed 
to  organize  a  corporation  to  be  called  "the 
Consolidated  Golden  Gate  St  Sulphuret  Min- 
ing St  Development  Company";  that  tbe  said 
partners  should  convey  and  transfer  to  said 
corporation  their  mines  and  mining  proper^ 
ty;  that  the  capital  stock  of  said  corporation 
should  con^t  of  60.000  shares;  that  48,000 
shares  should  be  divided  between  said  co- 
partnrrs.  and  Issued  *to  them  Individually, 
in  certam  proportions  agreed  upon,  and 
that  the  remaining  shares  should  be  after- 
wards disposed  of  as  they  might  determine, 
but  tbat  said  cwporatlon,  when  organized, 
should  not  be  an  ind^iendent  corporation, 
and  should  be  "but  the  name  and  mere  me- 
dium of  the  copartnership  In  carrying  on  Its 
business,  and  that  the  copartnership  should 
be  the  real  and  beneficial  ownae  of  tbe  prop- 
erty transferred  Into  the  name  of  said  coi^ 
poratlon."  It  Is  averred  that  such  coxpOTa- 
tlon,  with  the  name  before  stated,  was  duly 
organised  on  or  about  the  20tta  day  of  Au- 
gust, 1889;  and  that  aa  September  4,  1889, 
the  said  copartners  by  deed  conveyed,  as- 
signed, and  transferred  to  said  corporation 
"all  the  said  mining  claims,  real  property, 
water  rights,  water  ditches,  water  privileges, 
stamp  mill,  hoisting  works,  furnace,  amal- 
gamating plant,  engine,  boilers,  water  wheel, 
tools,  implements,  and  other  property,"  ex- 
cept a  certain  mining  and  placer  claim,  de- 
scribed, "and  all  other  property,  of  what* 
ever  kind  or  nature,  situate  on,  or  in  tbe 
course  of  erection,  or  about  said  mining 
claims  and  real  property,"  and  also  "the 
mon^  of  said  corporatl<m  then  on  hand." 
It  Is  then  averred  that  plaintiff,  Beblow,  did 
not  get  all  the  shares  of  the  stock  of  the 
corporation  to  which  he  was  entitled;  that 
Fischer  wrongfully  procured  certain  shares 
to  be  Issued  to  Behlow  for  his  (Fischer's) 
benefit;  that  he  afterwards,  by  false  rep- 
resentations of  the  value  of  tbe  mining  prop- 
erty. Induced  Behlow  to  sell  him  22.000 
shares  of  said  stock  for  less  than  their  real 
value;  that  said  Fischer,  as  president  of  said 
corporation  and  general  manager,  together 
with  the  majority  of  the  board  of  directors, 
whom  he  controls,  and  who  have  conspired 
with  him,  have  misappropriated  dividends, 
and  caused  wrongful  certificates  of  stock  to 
be  Issued,  and  will  so  conduct  tbe  business 
that  It  will  become  valueless,  etc.,  to  the  Ir- 
reparable Injury  of  plaintiff.  There  are 
many  other  averments,  which  need  not  be 
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bm  Qientiooed,  Bome  of  wlileta,  Iramrer, 
will  l»e  noticed  bereefter.  Tbe-  prayer  !■ 
that  Fiseher  be  reqalred  to  seocNint  for  nion* 
eys  end  prawmal  pn^erty  *^  tbe  coimrt- 
netsbU^  or  corporation"  antewfnUy  an>ro- 
pifoted  ^  Mm  or  hi*  i^entflf  that  cotala 
stable  luU  by  tbe  defeDtent  BonHa.  Flseb- 
er  be  adjudged  to  be  the  property  of  tbe  aadd 
copartnership;  that  tba  def endantB  be-  en- 
JMned  ttom  d^ng  certain  tMnge  wltb  re- 
spect to  the  said  mbting  propertle*;  and- 
that  a  receiver  be  appfriutod  to  take  poww 
slon  and  cbargo  of  all  said  minlnc  proper* 
ties,  'iukd  to  worb,  operate,  and  develop'' 
said  mines,  dnrlng  tbe  pendmcy  of  ttato  ac- 
tion, and  to  take  possessloD  of  and  beAd  M 
tbe  net  profits  thereof,  sobjeet  to  tbe  farlAar 
order  of  this  eonrt"  The  coart  on  AprU 
20,  189S,  In  accordance  with  said  prayer,  ap« 
pcrtnted  aatd  Plnfcham  recetrer,  who  vent 
to  Tuolimuie  covnty  to^  take-  ebavgs  of  saM 
property,  and  demanded  the  same  of  said 
petitioner,  Fischer,  who  was  fes  pcaaoasioa 
for  said  corpfvatioa  under  a  decree  and  ae- 
der  of  the  superior  court  of  Tuolumne  coun- 
ty. The  ordtnr  gruitlnff  tbe  Injnnetkn  and' 
appointing  tbe  recelrer  were  niad»  wltheut 
any  notice  to  petitioners  or  any  brad  ttom 
pbUntlfC  on  tbe  appointment  of  tbe  reeelw. 
Fischer,  on  tbe  advice  of  Wheatoo,  who 
was  coonsel  for  Fischer  and  for  said  eop' 
porstlOD,  refnsed  to  deliver  poasesston, 
whereupon  a  cttatlfm  was  issued  to  ^em 
both  to  ^ow  cans*  why  tbay  staoald  not  be 
punished  for  contempt. 

In  addicion  to  tbe  fiictv  set  ont  to  said 
complaint,  the  petition  for  this  writ  contains 
averments  of  these  other  ftictst  In  Janua- 
ry, 180%  tbe  said  Betalow  and  others  com- 
menced a  certain  other  action  In  the  supe- 
rior court  of  Tuolnmne  comity  against  the 
said  Fischer,  said  corporation,  and  others. 
For  convenience,  we  will  call  tbe  action  last 
abore  named  the  "ToolnmDe  Case,"  and  the 
second  action,  In  which  Plnhham  was  ap- 
pointed receiver,  the  **San  Francisco  Case.'* 
The  Tnoltraine  case  was  substantially  the 
same  as  the  San  Fntnelsco  case.  In  the  for- 
mer case  the  court,  after  a  trial,  rendered  a 
Judgment  In  favor  of  the  plaintlfEs  therein, 
bnt  upon  an  appeal  to  this  court  13ie  Judg- 
ment was  reversed.  See  102  Cal.  208,  Sd 
Pnc.  609,  where  the  facts  are  very  fuMy 
stated  In  the  opinion  of  Mr.  Justice  Harri- 
son. After  the  remittitur  went  down  Hie 
pleadings  were  several  times  amended,  and  It 
was  finally  tried  the  second  time  upon  the 
fourth  amended  complaint.  In  which  Ed.  C. 
Loftus  and  bis  wife,  Mariam.  were  the  sole 
plaintiffs,  and  the  said  Belilow  was  a  de- 
fendant, and  made  answer.  In  that  case 
one  Lane  had  been  appointed  receiver,  and 
continued  to  act  as  such,  having  possession 
and  control  of  said  property,  until  after  the 
appointment  of  Pinbham  In  the  San  Fran- 
cisco case.  The  said  Tuolmnne  case  was 
tried  In  the  superior  court  of  that  county 
during  tbe  months  of  January  and  Febm- 


ary,  180S;  and  on  April  16,  1895,  the  said 
coast  made  and  eotersd.  its-  flsdings  aad  de- 
cree, wfaeretD  It  was  foand.  and  adjudged, 
among  other  things^  that  mM  oorporatbHb 
nevw  agreed  to  act,  and  never  Ad  act,,  mm 
the  agent  of  said  copartnershll^  nor  wa» 
any  cf^tartnetablp  bn^esa  ourrled  on 
through  said,  eorporatloa;  that  It  hM  been 
tfao  owner  of  said  mirting  properties  since 
September*  1860,  and  slnee  then  was  In  faU 
posseasloD  thereof,  working  1^  as  a  corpo- 
ration, ezdnalTely  la  Ita  own  right;  nntlL 
popseaelon  was  taken  by  uld.  loe  as  le- 
cetrvr;  that  the  titte-  of  said  corporatlcHi  t» 
said  mining  properties  be  quieted  as  against 
all  of  tbe  defendants,  therein,  bielutUng  snlA 
Behlow;  tbat  aU  of  said  defendants  be-  ad- 
judged to  have  do  right,  title,  or  interest  In 
or  to  said  pnopertles;  and  that  said  d^end- 
ants.  Including  said  Behlow,  b^  and  tbsy 
were;  enjoined  ftom  dalmfog  or  asserting 
any  right,  tfQe;  or  Interest  In  or  to  said  min- 
ing properties  ov  aay  part  thereof,  adverse- 
ly to  said  corpomtlao.  After  entering  thin 
decree  tbe  court;  on  April  20,  1866,  made  an 
order  that  the  receiver,  Lans^  deliver  poa- 
sesston of  said  lunperty  to  the  said  corpora- 
tion, and  to  Fischer  as  Ita  agent  and  mana- 
ger, and  such  poasession  was  given  about  S 
or  4  o'clock  en  April  23d.  Immediately  aft- 
erwards Plnteham,  receiver  hi  the  Ban  Fian- 
cisco  case,  demanded  psoseasfim.  These 
avermenta  of  the  pelltiMi  aoe  substantially 
admitted  by  the  leaptmdeDta  hfsreln,  except 
that  they  assert  that  cccsln  ralings  of  the- 
court  In  tbe  Tuolumne  case,  with  respect  to 
tbe  pleadings  of  sold  Behlow  In  said  case, 
and  evidence  offered,  prevented  him  from 
having  his  rights  prc^rly  adjudicated  there- 
in. He  was  a  party  to  that  action,  however, 
and'  any  wrong  mllngs  of  the  court  toncb- 
Ittg  his  pleadings  or  evidence  were  mere 
roTB,  to  be  corrected  opon  appeal. 

Petitioners  contend  that  the  said  admitted 
averments  of  their  petition,  together  wltb 
the  fact  that  no  previous  notice  had  been  giv- 
en the  corporation,  show  a  want  of  jurlsdicy 
tlon  either  to  grant  the  Injunction  or  ap- 
point the  receiver.  The  general  rule,  iu> 
doubt,  Is  that  so  harsh  a  measure  as  the  apr 
polntment  of  a  receiver  to  take  property  out 
of  one's  possession  without  trial  will  not  be 
indulged  In  by  a  court  without  previous  no- 
tice to  the  defeni&nt  It  would  be  unjusti- 
fiable, except  where  It.  clearly  appeared  that 
irreparable  Injury  would  be  done  during  the- 
few  days  necessary  for  a  hearing  on  notice,, 
and  even  in  such  an  extreme  case  a  tempo- 
rary Injunction  would  usually  be  snfllclent. 
"A  motion  to  appoint  a  receiver  will  not  be 
entertained  unless  notice  has  been  given  to 
tbe  defendant,  if  practicable,  and  the  ap- 
pointment win  not  be  made  without  notice^ 
save  In  case  of  Irreparable  pending  Injury." 
Beach,  Rec.  S  141,  and  notes.  In.  the  case  at 
bar.  If  the  superior  court  of  San  Francisco 
had  known  what  the  petitions  could  hav» 
shown  It  on  notice,  It  would  probably  not 
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hare  so  flir  disr^iardsd  .tbe  decree  of  the 
snpertor  eonrt  of  Toolamne  as  ta  hare  grant- 
ed an  Injunction  and  appointed  a  receiver  1b 
favor  of  one  whom  a  court  of  co^dlnate.]Ur 
rlsdlctlon  baS  jjiat  enjplned  fi»m.  asseittug 
any  ti^ht  to  the  property  Involved,  eapficIaC- 
If  whea  Buch  propertr  waa  tbea  In  tha  pos- 
B^lon  of  the.  other  court  and  Ita.  EBcelven 
WItb  Buch  knowledge.  It  probabl;  would  not 
bare  peremptorily  ta^en.  the  propertj  away 
fTDiu  the  corporation  a  aecond  time  untU  It 
had  ttselT  heard  the  msrlta.  of  the.  contEOr 
y&xy.  Indeed,  there  are  authoritlefi  to-  the 
point  Qiat  a  court  has  no  power  to  apikoiut 
a  receiver  where  one  had.  already  been  apr 
pointed  bs  another  court  of  equal  coKirdL- 
nate  Jnrlsdlctloii,  and  waa  in  possesion.  In 
Beach.  BiBC.  s:  UT,  it  ia  aald:  "Aa  between 
courts  of  the  same  state,  when  a  receiver 
haa  been  appointed  liy  one  court,  and  baa 
obtained  poaseasion  of  the  proper^  or  fond 
over  which  ha  was  appointed,  he  cannot  be 
In  any  manner  Interfered  with  by  &  receiv- 
er 8abs«]nently  appointed,  or  by  any  pro- 
ceeding  whatever   In   any   otho:  action 
farousht  In  any  court"  See,  also,  Merrill 
LaKe,  1(E  Ohio,  40Er;  Steams  r.  Steams,  16 
Haas.  IffTi  Pngh  v.  Brown,  19  Qhkk,  2U. 
In  rotuv     Bailroad  Co.,  2  Wood,  606,  Fed. 
Cas.  No.  1^66.  the  court  says:  "it.  there 
are  any  adjudicated  cases  wlilch  wonld.  aur 
thorlze  this  court  to  lnterf«%  with  th«  poar 
mssion  of  a  receive  appointed.  Iiy  another 
court  having  JUriadlctlon,  and.  who  la.  in  the 
actual'  possession  of  the  pn^t^rty,  they  baw 
never  f&llen  under  my  ohBervatlon.  The.  aur 
thorttlea  all  snst&ln  the  opposite,  doctrine;" 
citing'  a-  number  of  cases.  Respondents  oonr 
tend  that  the  rule  does  not  apply  liare,-  be? 
cause  the  second'  Deceiver  did  not  attempt  to 
take  QOBsesBiou  nntu;  aftec  the  flzat  receiver 
had  delivered'  possession  to  the.  corporation. 
However,  aa  the  first  receiver  waa  in  po»- 
BesBlon  when  the  order  of  the  &n  Francihr 
CO  conrt  apj^olhtlng  PInkham  was.  made.  It  U 
donJt>tftil  ft  the  validity  of  said*  order  can  be 
determined,  ocept  upon  the  facia  existing 
when  tt.wu  made.  But  whether,  ttiese- matr 
ters— Buggeeted  by  said  averments  in  the  per 
tltiDn>— involve  conslderatfoils  of  mere,  error 
and  attosa Indiscretion,  or  raise  Issues  of  ]n» 
risdlictkni,b  a  question  which  we  do  notdeem 
it  necenarx  to  be  here  decided.,  became.  In 
our  ostadon.  the  aTermoita  of  ttie  oomplaittt 
■bow  a  want  of  power  to  appoint  the.  ra- 
eetrer.  We  n^ay  remai^  however,  that,  the 
apBottotment  of  a  receiver  to  take  property 
and  iJUBlnesfl  ont  of  the  hands  of  persons-  in 
possession  and  claiming,  ownerstiip  thereof, 
witlmut  reoniring  a  bond  from  the  plaintiff 
In  the  action,  would'  la  most  cases  be  a 
grom  abuse  of  discretion. 

It  is  to  be  observed  that  the  order  com- 
plained of  malEes  Pfiikbam  receiver  of  tlie 
carporatlon.  He  Is  to  take  poaeesslon  of  the 
mining  properties  of  the  corinratlon,  and  to 
"develop,  work,  operate,  and  run  said  min- 
ing cdaim  and  mlllf  and  to  employ  such  per* 


sons,  and  laborers  aa  may  be  ■oocaosTy  to 
contlnne  the  development  and  boalneHa  of  aiJd 
mines  and  miTiiny  claims,  and.  to  pay  ont  and 
disborse:  such  moneiys.as  may  lte:neeeasai7  to 
work,  ^teiat^  devel^,  and  carry  on  tb* 
business,  of  said,  mines,"  etc  This  la  to.disr 
place  the  Qorponte  manaeemeat,.  and.  to.  pat 
into,  its  place  the  receiver  and  the:  court;  and 
it  seems  to:  be  well  settled  that  a  court  has 
no  power,  to  do  this,  except  in  cases  where  it 
has  been,  gtven.  by  atetute,  andi  that  prohib4» 
Uon,  is  a.  proper  remedy  for  itsi  atteaufitad  es- 
erciae;   Neall  vt  Hill,.  IS  CaL  French 
Bank.  Casai  63'  GaL         £EDvem£^  v»  8up» 
rlor  Gonrt,  84  Gel;  327,  24  Bae..  121;  People's 
Homa  Sav.  Bank  v.  Snpexlof.  Geiut  of  GUg 
and  Covnty;  t^.  Sauj  Francisco.  103  GaL  3A; 
36  Fac.  IQIS;  Harrison  v.  Hebbefd..lOL  CaL 
1G2,.  35  Pac.  555..  la  NeaB  v.  HUl,.  mtm 
where  a  recover  had.  beeui  an^eiated  to  tabs 
possession  of  the  pEoperty  ofi  a.  corperatleiit 
the  conrt  aald:  "It.  la  well  settled  that  a 
court  of  equity,  as  such,  has  no  Jurisdkitiui 
ever  coipacate  bodies  for  tha  j^Bpase;  of.re- 
Btialalug  Uieir  opeiatlons.  or  winding  up  tbeir 
concerns.   Wft  do  not  find,  that  any  suab 
power  haa  ever  been,  exerclsod  im  the-  lAr 
sence  of  a  statute  conferrlns  the  jjwisAct 
tlon."   In  the.  French  Back  Case  the  court 
saor:  "Irrespective  of  the  elSect  irfitbft  flftb 
anbdlylaWa.  of  seolion  584  o£  the.  tisde:  ef 
Givii:  Frocednre,  wbldi  will  be-  preseatiy  cotk 
sidered,  these  is  no>  jjirisdiettes  r  nested  tai 
courts  of  «uittjt  te,  appoint  a  xeoeiv«  ctf.  the 
propartj  of  a  ooiporatloD  la. »  saifr  proseeateA 
by  a.  piivata  person.   This,  la  only-  to^  am 
that  there  la  noi  jurls^atlon.  vested,  in:  these 
coarta.  in  such  s.  esse  to  dlss<dT«  a  oerpaBai 
tlon;  for  the.  power  of.  a.  reeetra;  wImd  pot 
In.  motion,  of  necessity-  nmemdSB  tlie-  ct» 
porate-  ^omee."   Holding  Aiecton»  aoooHBt* 
abl&  for  abuse  of  th^  troa*  i^  of.  couBse^  ■ 
different  thing.   Ther  geieral  aatlKffitiesi  om 
tha  subject  ace  to.  tlie-.  same,  e^tect.  Beadij 
Bee,.  i.40Br  speaklag,  oC  moebrw  ot  catfftmr 
tlonst  says,  "It  Is,  in-  tha  flrat  placet  ta  ba 
remarked,  that  the.  jorisdtctflen)  tn  anwtnt-  ■ 
receiver  In  these  oaaear     wiiollr  statotHyy" 
The-  queaUoB.  ta  be-  determined,  themtoas,  is 
whether  oc  not  ttoere*  is.  aag\  statatonr  pre* 
vlsloa-mider  whidu  Qoraerls  Btvea,  ai  oaact.  ta 
appoint  a.  reoelw,  In  a.  case  Uka.  the-  ona 
at.  bar,  daring,  the  p^denosr  oC  Sis;  salt- 
The  q^eBtlon  last,  stated  wasi  eahavstivedj! 
considered.  In  the  French  Bsnk  Gssb  Jm 
that,  case  a-  receiver  had.  besBi  acn^tod.  hr 
the  trial  court  In  a  suit  bcsoght  by  cisdttom 
of  a  corihoratioB. alleged,  to-be  lasalvent,  mmk 
mum  certiozsrl  it  was  h^d  ttmk  the  csarfc 
had  BO  jurisdlctlML  to  make  the  appolntnunt. 
Id.  that  case  it  was  held,  tiiat.  such  JjurlsAfr; 
tlon  waa  :iot  conferred  by  aner  ssbdivldMi  oC 
section  564  of  the  Code,  of  Giva  Procedamt. 
or  by  any  other  provision  o£  aidd  CodeiF  or. 
any  leglsLitive  enactment    Than  It  waa 
sought  to  mainf^n  the  appoiutmefiA  spOD  the 
ground,  among  otheis,  that  the  ooeporatfeB. 
was  Insolvent   In  the  case  at  bar  the  re- 
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spondenta  do  not  base  th^  right  vgoa  the 
InaolToicy  of  the  coniontloii;  but,  if  they 
did,  the  court  declared  In  the  French  Bank 
Case  that  "there  la  no  atatnte  of  thla  state 
—none  to  which  we  have  been  pelted— which 
nndertakea  to  confer  upon  a  private  person, 
dtha-  as  stockholder  or  creditor,  the  rU;ht  to 
maintain  an  action  to  dlsaolve  a  corporation 
npon  the  ground  that  It  Is  InsolTent.  or  to 
obtain  relief  by  selzliig  Its  property  out  of 
the  hands  of  the  constituted  management, 
and  placing  It  In  the  hands  tit  a  recelrer." 
And  thla  b^ng  so,  what  other  provision  of 
the  Codes  or  of  the  statutes  Is  there  which 
confers  the  power  to  appoint  a  receiver  un- 
der the  facts  presented  in  the  case  at  bar? 
We  cannot  see  any,  and  have  not  been  re- 
ferred to  any,  which  confers  such  power. 
Hov  is  plahtttfTB  position  any  better  tban 
that  of  a  creditor  or  stockholder?  Indeed, 
plaintiff  bases  his  right  ray  largely  npon  the 
tact  that  he  la  a  atockliolder  of  the  said  cor- 
poratl(Hi. 

It  Is  dlCDcult  to  understand  upon  what 
gromid  the  right  to  a  recelrership  is  based 
in  the  case  at  bar,  or  whet  that  position  ta, 
which.  It  is  contended,  Ufts  the  plaintiff  In 
the  case  above  the  principles  hereinbefore 
stated,  and  enables  him,  throogh  the  agmcy 
8  receiver,  to  take  from  a  corporation  the 
management  of  Its  affairs  during  the  pend- 
ency of  an  action.  Respondents  seem  to 
contend  that  the  wlude  docMne  is  swept  aside 
by  the  mere  averment  that  the  said  Consoli- 
dated Golden  Gate  Se  Snlphnret  Mining  & 
Development  Company  is  a  mere  medium  of 
a  partnership,  and  not  an  independent  cor- 
poration. But  the  complaint  In  the  San 
Francisco  case  admits  and  declares  that  said 
comt>aDy  was  duly  organized  as  a  corpora- 
tion in  1889;  that  In  said  year  all  the  min- 
ing properties  Involved  were  conveyed  to 
snid  corporation,  and  that  It  has  ever  since 
been  the  owner  In  fee  of  said  properties; 
that  Its  capital  stock  was  issued  to  the  mem- 
bers of  the  partnership,  except  the  shares 
reserved;  that  said  capital  stock  Is  of  great 
value,  19,200  shares  thereof  being  alleged  to 
be  worth  "not  less  tban  one  htmdred  thou- 
sand dollars  ($100,000)";  that  ever  since  Its 
organization,  In  1889,  aald  corporation  has 
carried  on  the  business  of  operating  said 
mining  properties,  except  when  said  receiver, 
Lane,  appointed  In  the  Tuolumne  case,  was 
in  possession  thereof;  and  that  said  corpora- 
tion "asserts  and  claims  that  It  Is  the  own- 
er and  entitled  to  the  possession  of  said 
mines,  mining  claims,  moneys,  and  other 
property,  and  that  It  Is  an  Independent  cor- 
poration, and  that  said  partnership  and  the 
members  thereof  have  no  ri^bt,  title,  or  in- 
terest, beneficial  or  otherwise,  in  or  to  said 
mines,  mining  claims,  moof^ys,  or  other  prop- 
erty." Here,  then,  upon  the  face  of  the  com- 
plaint,' we  have  the  case  of  a  corporation  de 
jure  and  de  facto,  having  the  legal  title  to 
pertain  mining  properties,  carrying  on  the 
business  of  operating  the  same  as  mines,  and 


asserting  full  ownRship  and  right  of  posscf^ 
'sion  thereof;  and  this  is  the  very  case  in 
which,  under  the  authorities,  a  court  has  no 
power,  during  the  pudency  of  a  sidt  Iv  a 
private  person,  to  take  the  contnA  of  the 
propoly  and  business  ct  the  cotporadon  out 
tft  the  cotporate  managemmt,  and  give  It  to 
a  recover.  And,  these  facts  being  admitted 
and  declared,  the  rule  is  not  changed,  nor  Is 
any  new  power  given  the  court,  by  the  other 
averments  of  the  complaint  Othwwlse  the 
rule  would  be  worthless,  and  any  corporation 
hi  the  state,  acknowledged  to  be  In  the  legal 
ownership  and  possession  of  certahi  property 
and  business,  could  be  dispossessed  of  that 
property  and  business  through  the  appoint- 
ment of  a  receiver  whenever  a  party  saw  fit 
to  make  some  averment  similar  to  those  con- 
tained In  the  complaint  In  Behlow  t.  Fischer. 
The  position  of  the  plaintiff  In  that  case  Is  no 
better  than  that  of  a  creditor  or  stockholder, 
neither  of  whom  could  rightfully  procure  the 
appointment  of  a  receiver  during  the  pend- 
ency of  an  action  against  a  corporation. 

The  authority  relied  upon  by  respfmdents  Is 
the  case  of  Fischer  t.  SnpeikH:  Cour^  98  CaL 
67,  82  Pac.  875.   That  was  a  p^ltion  for  a 
writ  of  problUtion  commanding  the  superior 
court  of  Tuolumne  county  to  dedat  from  act- 
ing under  an  ocAet  appointing  aald  lane  re- 
ceiver in  the  action  hoeinbefore  designated  as 
the  "Tuolnmne  Cas^"  and  the  writ  was  de- 
nied. But  that  decision-  was  nutde  upon  the 
basis  that  there  had  been  a  trial  and  adjudica- 
tion of  the  rights  of  the  parties,  and  that  the 
app(^ntment  of  Lane  was  part  of  the  final 
Judgment  and  decree.  He  had  been  appointed 
before  Judgment,  but  Judgment  had  been  ren- 
dered in  favor  of  plaintiffs  (erroneously,  as  it 
afterwards  appeared),  and  by  the  Judgment  he 
had  been  reappointed.  This  court.  In  its  opin- 
ion in  Fischer  v.  Superior  Court,  say:  "The 
application  for  the  writ  and  the  order  to  show 
cause  was  made  prior  to  the  rendition  of  the 
aforesaid  Judgment,  but  that  Judgment  in- 
cludes the  authority  under  which  the  receiver 
Is  now  acting,  and  for  that  reason  we  shall 
address  ourselves  to  the  legal  sufficiency  of 
that  authority."  .  The  additional  words,  "al- 
though the  Jurlsdicticmal  question  presented  Is 
probably  the  same  under  either  order,"  In  no 
way  change  the  decision,  or  make  it  authority 
upon  the  question  of  the  power  to  appoint  a 
recelvra*  before  Judgment.   The  court  further 
says,  "It  will  not  be  necessary  to  entw  Into  a 
discussion  of  the  principles  and  authorities  re-  ; 
Ued  upon  to  sustain  the  pn^sltlon  that  a 
court  of  equity  cannot  appoint  a  receiver  to 
take  possession  of  the  property  of  a  corpora- 
tion pending  litigation,  for  petltlon^'s  case 
falls  before  It  reaches  that  position."  Now, 
the  power  of  a  court  to  appoint  a  receiver,  un- 
der subdivision  3,  g  564,  Code  Civ.  Proc.,  "after 
Judgment,  to  carry  the  Judgment  Into  effect," 
is  a  very  different  thing  from  the  power  sought 
to  be  exercised  In  the  case  at  bar.  Whether 
tbat  subdivision  applies  to  a  judgment  obtnin- 
ed  against  a  coriwratlon^jp  a  sult.brought  by 
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«  piirate  person  is  not  a  question  arising  here, 
hut  Fischer  v.  SniKiior  Court  Is  not  authority 
to  the  pohit  that  hi  such  a  suit  a  receiver  can 
be  appointed  pending  the  action.  The  Jttds- 
ment  upon  which  that  decision  was  based  was 
afterwards  reversed,  and  a  subsequent  Judg- 
ment rendered  in  the  Tuolumne  case  adjudg- 
ing that  said  company  was  an  independent  cor- 
poration, owning  said  mining  properties,  and 
operating  them  fta*  itself  and  on  ita  own  ac- 
count. 

Our  conclusion  is  that  there  was  no  Jurisdic- 
tion in  the  court  to  make  the  order  appointing 
the  said  Pinlcham  receiver  in  the  said  case  of 
Behlow  V.  Fischer  et  aL,  and  that  under  the 
views  above  expressed  a  writ  should  issue, 
commanding  the  respondents  h^in  to  desist 
from  tailing  any  further  proceedings  under 
said  order,  or  under  the  order  citing  petitioners 
to  answer  for  contempt.  Thjs  makes  it  unnec- 
essary to  consider  other  points  made  by  peti- 
tioners,—as,  for  Instance,  that  petitioners  vio- 
lated no  order  or  process  of  the  court,  because 
there  was  no  order  or  process  commanding 
them  to  deliver  property  to  the  receiver,  and 
ttiat  they  did  not  interfere  with  the  [Mssession 
of  the  receiver,  because  he  bad  no  possession. 

The  injunction  complained  of  restrains  the 
petitioners  and  all  of  tlie  defendants  in  the 
San  Francisco  case  from  withdrawing  certain 
moneys  then  deposited  In  certain  banks  or  else- 
wliere.  In  the  name  of  said  corporation,  or  in 
the  name  of  said  Ijaue,  and  from  selling  any 
of  the  mines  of  the  corporation,  or  any  Interest 
therein.  Although  this  injunction  was  granted 
without  notice,  we  cannot  say  that  Its  effect 
Is  "to  suspend  the  general  and  ordinary  busi- 
ness of  a  corporation,"  and  that,  therefwe,  it  is 
invalid,  under  section  &31,  Code  Civ.  Proc. 
The  remedy  wotild  b"  a  motion  In  the  superior 
court  to  dissolve  the  Injunction,  and  an  ap- 
peal from  an  order  denying  said  motion.  Aa 
to  said  Injunction,  the  prayer  of  the  petition  Is 
denied.  It  la  ordered  that  a  peremptory  writ 
of  prohibition  issue,  commanding  the  respond- 
ents to  desist  from  taking  any  proceedings  un- 
der the  order  appointing  John  F.  Pinkham  re- 
ceiver, and  under  the  order  citing  petltlonera 
for  omtempt,  u  lorayed  for  In  tbe  petition. 

We  concur:  VAN  FLEET,  J.;  TEMPLE, 
J.;  HBNSHAW,  J.;  HARRISON,  J. 

BBATTTf  a  J.  I  concur  ta  tbe  Judgment 


FOGBIi  T.  BAN  FRANCISCO  &  S.  M.  BT. 
CO.  (No.  16,011.) 

(Supreme  Court  of  Oallfomla.   Nov.  25,  189&.) 

Railroad  Compasiss— Persojiai,  Injuries— Con- 

TBIBDTOKT  NsOLtOBMOJI— EVIDINCB— PHTBICIAH 
A8  BXPSST  WlTNBSa— RUfABU  BT  COOHBBL— 

Vbbdiot  -Rivbrsal. 

1.  In  an  action  for  Injury  from  being 
thrown  fh)m  a  car  by  itn  coming  to  a  sudden 
stop,  by  reason  of  a  defective  switch,  while  be- 
ing run  at  a  high  rate  of  speed,  evidence  that 
other  persons  than  plaintiff  were  thrown  from 


the  car  and  injured  la  admUsIble  to  overcome 
tbe  claim  of  defendant  that  plalntUTa  Injuries 
were  caused  b^  his  negligence  in  jamping  from 
the  car  when  in  motion. 

2.  In  an  action  for  injuries  received  in  an 
accident  due  to  a  defective  awitdi,  evidence  by 
a  skilled  switch  tender  aa  to  whemer  anything 
was  not  done  that  could  have  been  done  to  hava 
avoided  the  accident  Ib  inadmissible,  as  Invad- 
ing tbe  province  of  the  jury. 

3.  Where  a  witness  shown  to  be  a  physician 
has  been  "examined  at  length"  as  to  plalntltTs 
injuries.  It  will  be  assumed  that  a  proper  foun- 
dation has  been  laid  to  enable  him  to  testify  as 
a  medical  expert. 

4.  The  fact  that  plainMff's  counsel,  in  an  ac- 
tion against  a  railroad  company  pasBins  through 
a  citj,  for  personal  injuries,  said  tbnt  "there  is 
no  road  In  the  city  •  ♦  *  that  has  caused 
so  many  accidents  as  this  road,  as  la  well 
known,*'  is  not  ground  for  reversal,  where  It 
was  casual,  and  did  not  evidently  influence  the 
jury. 

5.  A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal 

Commissions'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  Jacob  Fogel  against  tbe  San 
Francisco  &  San  Mateo  Railway  Company 
for  personal  Injuries.  From  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Morrison.  Stratton  &  Foerster,  for  appel- 
lant.  H.  I.  Kowalsky  and  A.  Bverett  Ball, 

for  respondent. 

BELCHER,  G.  The  plaintiff  brought  this 
action  to  recov^  damages  for  injuries  to  bis 
person  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  servants  and  em- 
ployes, In  consequence  of  which  be  was 
thrown  from  one  of  Its  moving  cars.  The 
answer  denied  any  liability  on  the  part  of 
defendant,  and  alleged  that  the  injuries  sus- 
tained by  plaintiff  "were  occasioned  by  the 
n-jgligence  of  said  plaintiff  In  jumplug  from 
said  car  while  the  same  was  in  motion,  and 
that  the  said  negligence  of  said  plaintiff 
proximately  contributed  to  the  Injuries  al- 
leged to  have  been  received  by  him."  The 
ease  was  tried  before  a  jury,  and  by  the  ver- 
dict plaintiff  was  awarded  damages  in  the 
sum  of  $1,000,  for  which  judgment  was  en- 
tered. From  this  Judgment,  and  an  order 
denying  Its  motion  for  a  new  trial,  defendant 
appeals. 

It  was  proved  on  behalf  of  the  plaintiff 
that  the  car  on  which  he  was  riding  was 
going  at  a  greater  speed  than  usual,  and  that 
on  coming  to  a  switch  the  front  wheels 
passed  onto  tbe  switch  and  the  hind  wheels 
remained  on  the  main  track;  that  the  car 
was  thereupon  brought  to  a  sudden  stop, 
and  the  plaintiff  was  thrown  off,  and,  when 
picked  up,  was  found  to  be  badly  bruised 
and  unconscious.  John  W.  Tracy  was  a  wit- 
ness for  plaintiff,  and  was  asked:  "Was 
anybody  else  thrown  off  of  the  car?"  He 
answered:  "Yes,  sir;  a  lady."  J.  J.  Kerr 
was  a  witness  for  defendant,  and  on  cross- 
examination  waa  asked  If  h«  saw  the  plaln- 
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tUF  Is^tig  aa  the  .eronod,  and  anawerefl  that 
he  410.  He  twos  thea  asked:  *'I>id  yon  see 
anybody  else  lying  on  tiu  .ground  besides 
ttfa  'inanT*  "A.  Ym,  -str;  I  saw  a  lady." 
"Q.  Was  Ae  itiSar^Y*  "A.  Not  very  much. 
W«  picked  ,  tier  .ap."  -Similar  questions  were 
pnpcninded  on  oDMa-examiziatlon  to  defend- 
ant's witness  Conrad  Trfeber.  AU  of  tbrns 
<{aeetIcmB  were  el)Jeated  to  by  defendant 
apoQ  the  .gn»nd  that  they  were  irrelevant, 
tanmateri&l,  and  Incompetent,  and  the  objec- 
tions ware  overruled.  It  is  tdaimed  that  Oie 
queetf  ens  <eiiieated  .to  were  not  relevant  to  the 
Innes  presrarted  by  tke  :pleadin£s,  and  that 
tbe  -testimony  as  to  the  injury  of  the  lady 
tended  .to  .prejudice  the  minds  of  tbe  Jury 
aesiBst  tte  ddfaadaixt.  .The  teatlmony  waa 
evidently  offered  to  meet  and  overcome  the 
defendant's  theory  that  j;tlaintfff'B  ii^Jurles 
WM-e  caused  by  hla  own  negligence  in  jump- 
ing from  the  ear  When  tt  -was  in  motion,  and 
tat  that  pvrpMe  it' wm  dearly  competent  and 
aBntosiMe. 

"WiUtem  1!)revett  was  a  ^tness  for  oetfead- 
ant,  end  teatMed  that  be  was  «n  oiler  on  f^e 
eSectrfc  T«Htd  Che  defeDdant,  his  buslnees 
kelng  to'etithevwitebes  and'Oarres;  tbat  It 
was  his  duty  to  emmtee  the  evltehes,  and 
see-tbat.they  were  in  good  order,  and  that  en 
tfae-dajr  .the  lacoident  oceurred  he  examined 
the  switch  where  plaintiff  was  hurt  at  about 
a  quarter  past  6  in  the  morning  and  again 
about  11  o'clock;  and  that  on  both  of  these 
occasions  it  was  in  good  order.  He  wn.s  then 
asked  the  following  questions:  "Mr.  Craven, 
was  anything  omitted  that  could  have  been 
done,  that  a  man  ot  foresight  could  have  ad- 
viaed,  or  were  you  as  careful  as  a  man  could 
have  been  to  have  avoided  an  accident,  on 
Oils  day?"  "Well,  now,  In  your  opinion  as  b 
railroad  man,  used  to  working  on  railroads, 
was  everything  done  that  could  have  been 
-done  In  the  matter  to  dbviate  or  prevent  this 
accident?"  Both  questions  were  objected  to 
1)y  plaintiff  upon  the  ground  tliat  they  were  im- 
material, Irrelevant,  and  incompetent,  and  the 
objections  were  sustained.  The  TUllngs  <tf  the 
court  were  correct;  both  queatlorai  tall  for  the 
opinion  of  the  wltnera  upon  n  matter  of  fact, 
which  was  theiirlndpal  question  at  fesne,-and 
which  It  WHS  the  wile  province  of  the  Jury  to 
decida 

A  .physician  was  called  as  a  witness  Tor 
Itlatntlff,  and  stated  that  he  -vfOB  called  to 
nee  htm  on  ttie  day  he  was  injured,  and  then 
.proceeded  to  testify  as  to  his  Injuries  and 
condition.  He  "was  asked  if  be  had  ever  ex- 
amined tile  patient  In  consultation  "with  any 
other  -physician,  and  answered  that  he  had, 
•with  I>r.  F.  S.  CoQ^.  Dr.  Cook  was  then 
called  as  a  witness,  and  "was  examined  at 
lengtli  by  counsel  for  plalntHT."  During  the 
examination,  counsel  for  plaintiff  asked:  "I 
want  to  know,  doctor,  what  is  the  present 
condition,  physically,  df  -fte  plalntlffr*  De- 
-fendant  objected  to  the  qnestion  upon  the 
ground  that  it  was  Irrelevant,  incompetent, 
«nd  Immaterial,  and  that  the  proper  founda- 


tion had  not  been  laid  for  a  question  of  that 
kind.  The  Court:  ^fHsre  yon  examined  Jiim 
lately?^  *'A.  Yes,  -sir;  -Mue  five  weeks 
ago.*'  The  court  then  ruled  that  the  witness 
n^bt  tell  what  he  -fonnd  his  ^jsnditton  to  be 
When  he  'ocan^ad  him  pbcprteally.  It  is 
now  claimed  that  tiie  admission  of  tke  taatl- 
mony  of  tfae  witzieas,  a^adnst  the  dsCendanfi 
(Atjectlon  u  to  3il8  voaqnteaDy,  was  error, 
'Hn  view  ot  IftM  fact  <tbat  lilB  tooapetency  to 
testify  as  a  medical  expert  had  not  been 
Bhown.*"  But  tt  does  not  appear  that  >he  was 
not  QOfmptfteat  to  testify,  fie  mwM  Mbomn  to 
be  a  phyMctan,  and  was  "examljied  at 
length,"  and  the  presnmptkm  mast  l>e  tliat 
the  premier  fouadatlon  bad  Iteen  laM  to  en- 
able blm  to  testify  as  a  medical  expert 

"During  the  cloaing  argument  of  counsel 
foT'plaintBf  to  the  Jut?,  he  remarked,  **Tbere 
is  BO  road  tn  th^  city  and  eeonty  -of  Ban 
Francisco  that  has  caused  so  many  aocldents 
as  this  road,  as  ta  'well  known."  An  -euep- 
tien  to  the  remark  'was  taken  by  ooonel  for 
defendant,  and  the  eowrt  said,  "I  wsilld  sot 
repeat  It"  It  Is  dalmed  that  the  remark 
was  ImpropCT,  and  tended  to  prejudloe  tiie 
mfn<te  of  the  Jury  against  defendajit  Tbe 
judgment  camiot,  bi  onr  oplidon,  be  xevereed 
on  this  ground.  The  remark.  While  improp- 
er, appears  to  have  toeen  casual,  and  there 
is  notiiing  to  Indicate  that  the  minds  of  the 
Jurors  were  or  could  have  be&l  prejudiced 
1^  it  against  the  defendant 

Finally,  It  is  claimed  that  tlie-evldenee  was 
tnsuffloient  to  jHstl^  the  wdtct,  but  we 
think  it  quite  euffldent  for  13mt  'purpose. 
There  was  some  conflict  in  the'evidesee,  but 
that  -was  a  matter  "for  solv^n  by  tiie  Jury 
and  the  trial  court  Tbe  Judgment  and  order 
appealed  from  riiooM  be  affirmed 

fWe  dmenr:   SEtABIB,  O.;  HAYNTO,  a 

PER  CURIAAf.  'Fvr  the  reasons  glrm  in 
tbe  foregeing  oxrinton,  the  judgment  and  or- 
der appealed  fknm  are  affirned. 


FJIRNAXDBZ  «t  al.  x,  .BIiai^BSON  et  jL 
(No.  15,272.) 

(Supreme  Oonrt  of  California.  Nor.  25,  1885.) 

MiMi  iTjoths— Baaosirwow  aw^Smmau^iMn- 

CIBffOT. 

1.  The  fact  that  a  pmticolar  description  by 
metes  and  liounds,  of  a  mining  claim,  in  a  uotice 
of  a  lien,  is  incorrect,  will  render  the  notice  in* 
wUd. 

2.  Where  the-same  persons  own  two  mioing 
claims  in  the  same  minmg  district  only  one  of 
which  has  on  it  improrenieatB.  and  it  appesn 
that  the  mines  are  known  by  the  names  of  tbe 

{>arties  working  them,  a  notice  of  Ifen  recit- 
ng  that  it  is  for  work  done  within  a  doiignatod 
period  of  three  months  on  a  mining  ctsim,  xeiih 
improvements,  located  in  a  particular  mming 
district  of  a  certain  county,  owned  by  *tlie  per- 
sons (naming  them)  who  bad  fte  work  Mlon«, 
does  not  Identify  the  claim  with  tbe  liiu>rove- 
ments  with  sufiBcient  certainty  to  'osate  a  iien 
tiieresn. 
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OoomdBriiBen'  dectaton.  Departaaent  2. 
Appeal  firom  supHlor  court,  BMdTMi  covnty; 
J.  B.  Baud,  Mge. 

Aotka  by  Jolm  JPtmrnntm  and  ottnn  ag»Mtt 
L  O.  BvteMm  imd  otten  to  enforce  aeohan- 
feir  llMB  an  a  mtarinc  elain.  ftom  a  jndg- 
mrat  fw  idalntllh»  aad  «■  aoder  denyfis  a 
mtm  tEialt  dtfeadants  appeaL  Beranad. 

Warren  ft  Th^lcsr  and  T.  M.  Osmont,  for  ap- 
peUanls.  Patialier  &  B^ynea,  for  respondents. 

BSOXT.fl.  FIainttai(^shtln>unbar)jBH- 
ad  In  lUi  action  wder  the  pennlsitTe  <iaase 
«f  sectkB  UM,  Oods  CHr.  Proe^  to  anflune 
Hens  dainud  Iqr  then.  itapeettTBly.  for  taal- 
anees  dnefiandafeBdanliinaDGonBt  af  lalMr 
iofomMd  by  TflaMm,  asvamllr,  at  tte  m- 
4naat  of  ^Seadanto,  on  a  nkUas  dalm  Infiia- 
klvm  eonntr.  MMdanta  ooaatttote  a  ntat- 
fegc  saztaenUp  ■nder-tka  nine  «t  Bwloaon  A 
Patrier.  Xhey  owned  a  sfttatee  clakn  called 
te  "Bare  Bar  CMn."  and  -envloyed  plaln- 
tnrato  mriclbaean.  Tkelr snawar adnrittad 
ttnt  ttae  bdanees  aBessd  are  dne  to  tlie  plala- 
UOs,  RBVecttvely,  but  denied  tihflt  the  ivaak 
•  was  done  on  the  pcenHaea  dcaoibsd  In  fiain- 
Ottif  several  claims  at  Ucn.  Then  was  Jndg- 
nsent  for  tbe  pielDturs  ^even  ot  ibeca),  dl- 
reettog  liie  aide  of  said  Baas  Bar  ppoperty.  aad 
ttie  appUeatlon  of  tbe  laDeeeds  to  the  paynnt 
of  tbe  demands  oC  <be  auwassftil  pialntitt, 
with  ooBts  and  attomoya'  teas.  The  ooirect- 
MBs  of  the  SndKmoit  Oependa  won  Ihe  an- 
swer  to  fix  ^eaMon  wbetber  the  property 
thm  dkeeted  *to  lie  aeld  to  ^eacHbed  at  all  to 
ttw  clatoiB  of  Hen  fflad  la  -the  «aLoe  at  the 
coanty  Teeorder  onder  section  1187,  Oodo  dr. 
Proc.  In  tUs  partleator  ttia  notloes  were  all 
in  tbe  same  fionn.  Tbat  eC  Penundea,  tiAiGO 
as  an  example,  staled:  •*!  •  •  •  give  no- 
tice of  my  taitenttoa  to  held  and  cialm  a  Hen 

*  *  ■*  upon  that  certain  Blataiff  datan  sltn- 
ated  In  tbe  Virginia  Bar  mbdag  district,  con- 
ty  of  fHsklyoa,  state  of  OaWtimla.  partiev- 
latly  described  aa  foHows  felvlnf  a  specific  de- 
serlptloD,  by  moimnento,  metes,  and  boands] ; 
contalnli^  twelre  aereo,  more  cr  less,  •  •  * 
with  all  bnpravementi,  tednding  wtaeelB, 
pomps,  and  an  mlntog  fturilKleB  and  appur- 
tenances  sttmted  tboeon.  The  said  Uen  be- 
ing clahned  and  held  for  *  *  *  work  done 

*  *  *  tipon  aald  prantaes  •  •  *  ftom  the 
2Ttti  day  of  Jnne,  to  the  Wi  day  of 
tember,  1892,  •  *  *  at  the  apedal  fnatance 
and  request  ot  Bmieson  &  Pandey,  tiie  own- 
ers and  rqmted  owners  thereof."  It  la  eon- 
ceded  tluit  the  deserliitlon  by  mcmnmentfi, 
metes,  and  bounds,  thns  stated,  does  not  apply 
hi  any  part  to  the  Bare  Bar  property,  where 
plaintiffs  did  the^  work,  but  does  apply  with 
entire  accuracy  to  an  a<UolnlDg  mining  claim, 
known  aa  tbe  "Otto  Bar,"  In  which  defend- 
anta  had.  witti  oOier  persons,  some  Interest, 
but  whldi  was  not  worked  at  all  dnrtng  the 
year  1S92.   It  waa  In  erldence,  however,  that 


there  were  no  vfaeds,  pamps,  or  mining  todH- 
ttes  on  the  Otto  Bar  mining  dalsi.  while  there 
were  each  on  the  Ban  Bat  cMm;  that  mines 
In  the  Ttdnlty  wne  ''geDSmUy  known  by  tbe 
nanna  of  the  parttoe  zonntog  them";  tint  the 
Bare  Bar  cOalm  waa  conanoidy  called  the 
**Birie>an  ft  Paidey  Oatan";  -ttiat  mining 
dakna  were  aomevbat  numerous  to  tbat  nelgb- 
bofhood,  but  defendanto  worked  no  other. 

Tbe  court  found  tbat  tbe  claims  of  lien  as 
died  ootttalned  a  description  of  the  ^operty 
Intended  to  be  clanged  soOkdent  for  Identlfl- 
catlan,  and  that  any  one  friwii>«r  with  the 
locality  can  readily  Identify  tbe  Bare  Bar 
mine  as  the  ndntag  datan  w!hlch  ptalntUEs  in- 
tended to  ebacge  with  tbetr  liens.  We  dis- 
cover no  erldence  to  jnadfy  this  finding.  The 
contention  of  lespondantf  counad,  as  we  nn- 
dentand  it.  Is  Oat  tfee  bouadarleB  glTOn  to 
the  dalm  of  Uen  may  ke  dlsregnrdod,  •imT  tbat 
the  other  dreumstanees  stated,  via.  that  the 
Uenlaclalnied  upon  mtailag  ground,  toaapad* 
fled  nrtntog  district,  with  all  improv  em  tails,  la- 
dottng  wheels,  pomps,  etc.,  altnated  tberson, 
Dor  work  done  by  tbe  clahnanto  between  ipad- 
fled  dates,  at  liie  reqoest  of  Bnileaon  ft  Para- 
ley,  the  owwss  and  reputed  ownen  tbereo^ 
wfU  "enable  a  party  tamlUar  with  the  locality 
to  identify  tbe  psemlsea  intended  to  be  de- 
scribed with  reasonably  eertatoty,  to  tbe  ec- 
dnslon  of  others,"  and  hence  la  auffldent. 
MUb  Ca  Kremer,  M  OoL  209,  2B  Fac.  6B8. 
But,  to  the  first  idoce,  there  Is  no  warrant  In 
the  law  or  in  the  abstract  equity  of  the  case 
for  leiecttog  tbe  boundaries  by  which  tbe  no- 
tice of  lien  states  ^t  the  property  Is  "partlo- 
ularly  described."  One  cxC  the  moat  Important 
reqolremento  of  the  statute  govenilng  tbe  cre- 
ation of  such  llena  Is  that  the  notice  shall  <ym- 
taln  a  descriptl<ai  ot  the  property  to  be  charged 
sufficient  toe  Identlficatton.  Code  Civ.  Proc  S 
1187.  Without  Bwft  description  the  notice 
-  would  In  some  Inatonces  be  of  no  value  to  the 
owner,  and  could  lardy  be  ot  any  use  to 
mdUan,  purchasars,  or  other  Uen  r*"*"wi7iti' 
dealing  with  the  land.  Phil.  Mech.  Uens,  I 
378.  If  this  were  a  case  of  mistake  aa  to 
swue  Inddent  of  the  daacrlptkai,  the  mistaken 
circumstance,  like  a  false  call  In  a  deed,  would 
be  rejected  (Mills  Co.  v.  Eremet,  supra);  but, 
on  the  contrary,  tbe  enor  Is  of  the  essence  of 
tbe  description.  To  reject  the  particular  de- 
Bcrlptlon,  and  rely  on  the  adventitioua  drcum- 
stances  which  accompany  It,  would  be  to  In- 
v^  the  maxim  that  the  incident  foQowa  the 
principal,  and  not  the  principal  the  Incident. 
GlT.  Code,  i  3510.  The  notkse  of  Uen  Is  not 
an  tostrament  suaeepttble  of  refonnatlon. 
Uoas  V.  StreUta,  M  OaL  640.  ISieFefore  the 
monuments  and  lines  by  whldi  tbe  property  Is 
said  In  the  notice  to  be  "particularly  described" 
cannot  be  expunged  Crom  the  notice,  but  must 
be  read  as  iMrt  of  it  So  read.  It  Is  mislead- 
ing In  a  particular  where  It  should  be  substan- 
tially true.  Wagner  v.  Hansen,  103  C3al.  107, 
'Jn  Pac  195.   Secondly,  were  tbe  particular 
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dracrlption  omitted  and  the  other  clrctimstsii- 
cea  stated  In  the  notice  alone  consulted,  we 
do  not  think  that  a  person  familiar  with  the 
locality  merely  coold  thereby  Identify  the 
premises  with  reasonable  certainty  to  the  ex- 
closlon  of  others.  He  would  also  need  to 
know  that  the  claimant  worked  on  tlie  prem- 
ises, and  when  he  worked  there,  knowledge  of 
whldi  matters  cannot  be  Implied  from  mere 
knowledge  of  the  locality.  Brides,  the  stat- 
ute requires  that  the  notice  Itself  must  de- 
Bcrllje  the  property  on  which  the  work  was 
done.  Code  Civ.  Proc.  8S  1183,  1187.  A  no- 
tice that  the  property  to  be  charged  is  the 
property  where  claimant  worked  does  not  take 
the  flrst  step  towards  compliance  with  the 
statute.  Nothing,  then,  remains  except  the 
referCTce  to  pumps,  wheels,  and  mining  facili- 
ties, and  to  the  names  of  the  owners.  It  is 
shown  afflrmatlTely  that  the  defendants  claim- 
ed and  were  reputed  to  own  an  Interest  In  the 
Otto  Bar  mine;  and  the  reference  to.  the 
wheels,  pumps,  etc.,  is  (on  onr  present  assump- 
tion) to  them  as  situate  upon  unascertained 
land.  On  these  facta,  at  the  very  most,  one 
might  suspect  that  the  Bare  Bar  mine  was  in- 
tended; but  that  he  could  identify  it  with 
reasonable  certainty  to  the  exclusion  of  other 
premises  Is  IncredlUe.  The  Judgment  and  or- 
der dioald  be  rernsed: 

We  concur:    HAYMBS,  O.;  BELGHBR,  O. 

PBR  OUKIAH.  For  the  reasons  giTen  Id 
the  foregoing  opinion,  the  Judgment  and  order 
atererersed. 


DAGGETT  v.  GRAY  et  al.   (No.  19.410.) 
(Supreme  Court  of  California.   Not.  25,  1895.) 

CONTBBSIOK— DeHAKD— PLEADiyO  OtBR. 

1.  A  complaint  alleging  that  defendants, 
being  in  possesBion  of  property,  converted  the 
same  to  their  own  use,  need  not  allege  demand 
and  refusal, 

2.  Failure  to  alle^  demand  and  refusal  In 
an  action  foi  conversion  is  cured  by  an  answer 
setting  op  ownership  to  the  property  In  contro- 
Tersy. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  E.  S.  Torrance,  Judge. 

Action  by  Daggett  against  Gray  and  others 
for  conversion.  Plaintiff  had  Judgment,  and 
defendants  appeaL  Affirmed. 

For  opinion  in  department,  see  40  Pae.  959. 

Pamsb  ft  Mossfaoldo!:  and  Walter  Bose, 
for  appeUante.  Johnston  Jonea  and  D,  L. 
Wlthlngton,  for  respondent 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  from  the  defendants  for 
the  convei*Blon  by  them  of  a  stock  of  drugs 
In  the  Hotel  Brewster  Building.  In  San  Di- 
ego.  IhM  defendants  demurred  to  the  com- 


plaint upon  the  ground  that  it  did  not  state 
a  cause  of  action,  and,  upon  the  OTorullng 
of  their  demurrer,  answered  the  complaint. 
The  cause  was  tiled  by  the  court,  and  Judg- 
ment rendered  In  taror  of  the  plalntUT,  from 
which  and  an  order  denying  a  new  trial  the 
defendants  have  appealed. 

1.  The  demurrer  was  properly  oTerruled. 
The  complaint  alleges  that  the  plaintiff  had 
been  appointed  receive  In  an  action  then 
pending  In  the  superior  court  of  the  county 
of  San  Diego,  in  which  one  Brickey  was  the 
defendant,  and  that  as  such  receiver  be  was 
on  the  17th  day  of  March,  1893,  "the  owner 
and  lawfully  entitled  to  the  immediate  pos- 
session of  a  stock  of  goods  In  the  drug-store 
In  the  Hotel  Brewster  Building.  In  San 
Diego,  in  said  county,"  and  that  on  said  ntb 
day  of  March,  1893,  "the  defendants,  then 
being  In  possession  of  said  goods,  unlawfully 
converted  and  disposed  of  the  same  to  their 
own  use,"  whereby  he  tiad  sustained  dam- 
age. The  defendants  urge  that  this  com- 
plaint Is  defective  by  reason  of  a  failure  to 
allege  that  the  plaintiff  had  made  a  demand 
upon  them  for  the  property,  and  a  refusal 
on  their  part  to  comply  with  such  demand. 
As  demand  and  refusal  does  not  of  Itself 
constitute  conversion  (Steele  t.  Marslcaoo. 
102  Cal.  666,  36  Pac  920),  but  only  evidence 
from  which  conversion  In  certain  cases  may 
he  found,  so  conversion  may  be  established 
by  proof  of  other  acts  on  the  part  of  a  de- 
fendant concerning  the  property.  If  the  re- 
lation of  the  defendant  to  the  property  Is 
such  that  a  previous  demand  Is  essential  in 
order  to  establish  conversion  on  his  part, 
proof  of  such  demand  must  be  made  at  tbe 
trial,  but  the  demand  need  not  be  alleged. 
The  allegation  that  the  defendants  "convert- 
ed and  disposed  of  the  prop«i:y  to  their  own 
use"  Is  the  allegation  of  a  fact  sufficient,  in 
the  absence  of  a  special  demurrer,  to  sus- 
tain a  Judgment.  Upon  the  trial  of  an  tsane 
on  this  averment,  the  plaintiff  would  be  at 
liberty  to  Introduce  evidence  of  a  demand 
and  refusal,  if  such  evidence  were  sufficient 
or  necessary  to  establish  the  conversion; 
and  he  would  also,  under  this  averment,  be 
authorized  to  offer  evidence  that  the  defend- 
ants had  sold  or  otherwise  dealt  with  the 
property  In  repudiation  of  the  claim  of  the 
plaintiff.  "Where  conversion  Is  alleged  as 
a  fact,  hi  general  terms,  that  Is  sufficient  to 
admit  of  any  evidence  on  the  trial  of  Issue 
Joined  that  tends  to  establish  such  conver- 
sion, and  the  plaintiff  is  not  bound  to  allege 
the  particular  acts  or  acts  which  constitute 
conversitm,  Id  an  action  of  this  character. 
Averments  which  sufficiently  point  out  the 
nature  of  the  pleader's  claim  are  sufficient, 
If  under  them,  upon  a  trial  of  the  issues,  he 
would  be  entitled  to  give  all  the  necessary 
evidence  to  establish  the  claim."  Berney  v, 
Drexel,  S3  Hun,  34.  See,  also,  Johnson  v. 
Lumber  Oo,  45  Wis.  110;  Railroad  Go.  r. 
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Boblmwii,  133  N.  T.  246,  80  N.  B.  1008.  The 
otber  obJectloDB  to  the  complaint  urged  In 
the  brM  on  behalf  of  the  appellants  would 
be  relevant  if  there  had  hem  a  demurrer  on 
the  gtoand  of  nncertainty  or  ambiguity;  but 
u  these  grounds  were  not  specified  In  the 
demurrer  they  were  mlved,  and  cannot  now 
be  c(»iBida«d. 

2.  Whatever  d^ect  there  may  have  been 
In  the  complaint  Is  this  particular  was  re- 
moved by  the  answer  of  the  defendants, 
wber^  they  alleged  tfa^  ownership  of  the 
goods,  and  denied  that  the  plaintiff  had  had 
"at  any  time  since  the  12th  day  of  Blarch. 
18^  any  interest  In,  or  been  entitled  to  the 
poBsesston  frf,"  the  property  aiied  for.  The 
rule  la  settled  that  a  complaint  which 
lacks  the  averm«t  of  a  fact  essential  to  a 
cause  of  actloa  may  be  so  aided  try  the  aver- 
ment of  ttuit  fact  In  the  answer  as  to  uphold 
a  Judgment  thereon  (Pom.  Rem.  &  Bern. 
Bights,  i  STO;  Schenck  t.  Insurance  Co., 
71  CaL  28.  11  Pac.  807),  even  though  a  de- 
murrer to  the  complaint  for  the  want  of  this 
fact  had  been  erroneously  overruled  (Cohen 
T.  Knox,  90  Cal.  200,  27  PftC  215.  The  rule 
la  those  cases  which  holds  that  when  the  de- 
fendant came  lawfully  into  the  possession 
of  the  property,  a  demand  and  refusal  must 
be  established  In  order  to  charge  him  with 
convmlon,  and  must  be  alleged  In  the  com- 
plahit,  In  order  to  permit  of  such  proof, 
ceases  when  the  defendant  admits  In  his  an- 
swer that  lie  has  converted  the  goods  to  his 
own  use,  or  alleges  focts  showing  that  a  pre- 
vious demand  would  have  been  futile.  The 
denial  in  the  answer  of  a  tenant  of  his  ten- 
ancy, and  of  the  title  ot  his  landlord,  obvi- 
ates the  necessity  of  proving  or  alleging  a 
notice  to  oult  Smith  v.  Shaw,  16  Cal.  S8; 
Simpson  V.  Applegate,  76  Cat  &iZ,  17  Pac. 
237.  Upon  the  same  princli^,  the  claim  by 
a  bailee,  in  his  answer,  of  the  ownership  of 
goods  Intrusted  to  his  keying,  and  a  denial 
of  any  title  in  his  bailor,  obviate  the  neces- 
sity of  proTlng  a  demand  for  the  goods  be- 
fore bringing  snit,  and  waive  the  omission  of' 
an  allegation  of  mch  demand.  The  judg- 
moit  and  order  are  affirmed. 

We  concur:  BEAITTT,  a  J.;  GAROtJTTB, 
J.:  VAN  FLEET,  J.;  McFAELAND.  J.; 
r&MPI^  J.;  HBNSHAW,  J. 


WISE  V.  ROSE.   (Sac.  16.) 
(Snpreme  Court  of  California.  Nov.  26,  1895.) 
AnwsB— DsiriAXr- SorFicnscT— Waokb— Cox- 

STROOTIOK. 

Where  plaintiff,  in  an  action  against  the 
ttakeholder  to  recoTer  back  money  wagered  on 
a  hone  race,  alleged  that,  before  the  race  was 
nm,  he  repudiated  the  wager,  and  served  writ- 
ten notice  thereof  on  defendant  and  on  the  oth- 
er party,  defendant's  answer,  admitting  all  the 
material  facts  except  that  he  denied  on  informa- 
tioo  and  belief  that  plaintiff  repudiated  aaid 
vager,  and  served  written  notice  upon  defend- 
ant and  upon  the  other  part?,  before  the  race, 


and  alleging  that  he  could  not  "poalttvely  sav" 
whether  the  notice  was  received  prior  to  the 
race,  was  insufficient  aa  a  denial. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Action  by  K.  D.  Wise  against  L.  J.  Rose, 
Jr.,  to  recover  a  certain  sum  of  money.  There 
was  a  Judgmoit  for  ^IntUf,  and  defendant 
appeals.  Affirmed. 

Woods  A  Levlnsky,  for  appellant  Jas.  A. 
Louttit,  for  reepcmdent 

VANOLIBF,  O.  It  Is  aUeged  In  the  com- 
plaint that  plaintiff  and  A.  B.  Spreckels  laid 
a  wager  of  fOOO  on  result  of  a  horse  race 
to  be  run  «i  the  Stockton  course  between 
September  17  and  22,  1884,  each  depositing 
with  the  defendant  hla  stake  of  ffiOO,  under 
an  agreement  that  defendant  should  pay  the 
stakes  (¥1,000)  to  the  winner;  that  before 
the  race  was  run,  and  before  it  was  or  could 
have  been  known  ot  determined  whether 
plaintiff  had  won  or  lost  the  stakes,  he  re- 
pudiated the  wager,  and  served  written  no- 
tice of  auch  rqmdlatI(Mi  npon  Spreckels  and 
upon  defendant,  and,  two  days  thereafter, 
demanded  of  defendant  hla  said  stake  of 
$500;  but  that  dtfendant  has  failed  and  re- 
fused to  return  to  him  said  sum  of  |S00,  or 
any  part  thereof.  In  bis  answer,  d^endant 
admits  the  wager,  and  that  pkilntlff  and 
Spreckels  each  deposited  with  him  a  stake  of 
$600,  pursuant  to  a  written  agreement  be- 
tween them,  which  was  also  deposited  with 
blm,  of  which  the  followbig  is  a  copy:  "San 
Francisco,  C^l.,  Aug.  15,  1894.  In  the  match 
race  between  the  mare  She  and  Jennie  June 
the  conditions  are  as  follows,  to  wit:  Ii,  J. 
Rose  (Jr.)  Is  stakeholder.  The  race  to  be 
trotted  at  Stockton,  California,  during  the 
fall  meeting.  Each  principal  to  select  one 
Judge;  th^  to  select  a  third  Judge.  The  prin- 
cipals to  agree  upon  a  sorter.  The  race  to 
be  three  best  heats  In  five,  and  trotted  to 
rul&  Posltiona  to  be  decided  tossing  up. 
The  race  to  be  for  five  hundred  dollars  a 
side.  Play  or  p^.  K.  D.  Wise.  A.  B. 
Spreckels."  That  thereafter  the  following 
further  written  agreement  was  executed  be- 
tween plaintiff  and  Spreckds:  "Sacrammto, 
Cal.,  Sept  W,  18M.  The  undOTslgned  agree 
to  trot  the  match  race  betwerai  She  and  Jen- 
nie June  cm  the  IStb  day  of  the  present 
month,  over  the  Stockton  course.  A.  B. 
Spreckels.  E.  D.  Wlsa"  That,  at  the  time 
and  place  thus  appointed,  the  said  Jennie 
June  failed  to  appear,  althoii^  requested  by 
the  Judges  of  the  race  ao  to  do,  but  that  the 
mare  She  did  appear  In  accwdance  with  the 
terms  of  said  agreunent,  and  did  trot  over 
said  course  at  said  time,  and  did  win  said 
race;  and  th^eupon  the  Judges  of  said  race 
did  so  dedde  and  declare  In  writing,  as  fel- 
lows: "Stockton,  September  18,  ISOl.  In 
the  match  race  betwem  She  and  Jennie  June 
the  latter  did  not  aK»ear  when  called;  and 
She  came  up,  and  was  given  the  word,  and. 
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after  trotting  over  the  course  In  was 
declared  the  winner  of  the  race.  Chris. 
Oreen,  O.  Needham,  B.  F.  I^ngford, 
Jsclges."  Defendant  qnalifiedly  denied,  as 
beretoafter  stated,  the  alleged  re{mdiatl<«  of 
the  wager,  and  notice  thwetff  to  him  and 
Spre<4[els,  on  the  ground  that  he  "bua  no  In- 
fonnation  or  belief  eufflcient  to  enable  him 
to  answer  the  allegation";  bat  *^dmits  that 
on  the  18th  day  of  September,  1894,  he  r&- 
celred  an  alleged  talegiaphie  r^itdiatlon 
from  said  plaintitf,  b«t  whether  the  same 
was  received  by  him  prior  to  the  time  when 
aaJjd  ey^t  ivccmed,  or  w^s  to  have  occurred, 
or  prior  to  the  time  wbw  said  wager  was  de- 
cided. thJ«  defendant  cannot  pocttiT«l7  nj" 
Further  answertng,  the  defendant  "admits 
that  he  has  not  paid  to  the  said  plaintiff  the 
ram  of  five  hundred  dollars,  «r  any  part 
tiMreot,  but  denies  that  he  istUl  baa  or  hsdds 
said  aam.  or  any  part  tboteof,  and  in  thte  be- 
half alleges  that  after  the  happening  of  taw 
said  event,  to  wit,  the  winning  of  the  said 
raae  by  the  nld  mu«  Bho,  that  be  dcttvoTBd 
to  and  paid  to  said  A.  B.  ^uKcfeels,  in  ac- 
oocdanoe  with  the  terms  of  said  wdtfeen  con- 
tract or  agreemeat  bemiiibefore  Mt  forth, 
the  fall  sum  of  $1,000."  Tbe  ^atntlff  demnr^ 
red  to  the  answer  on  the  ground  that  It  does 
not  state  facts  constltnting  a  defense,  and, 
art  the  same  time  and  upon  the  same  ground, 
moved  the  court  for  Jndgmeittt  in  favor  of 
idalntlff  on  the  pleadings.  The  eonct  smh 
talned  the  demurrer,  and  also  wndered  judg- 
ment for  plaiitiff  on  the  pleadings.  Defraid- 
ant  brings  this  ai^)eal  from  the  judgment  on 
the  Judgment  roU,  with  a  bill  of  exceptions, 
showing  merely  the  action  of  the  cowt  on 
the  demarror  and  motion  for  jndgmei^  It 
dees  not  appear  that  defendant  offered  to 
amend  his  answer,  nor  that  he  expressly  de- 
fined to  amend;  but  he  decs  not  complain 
that  he  did  not  have  leave  to  amend,  nor  pre- 
tend that  be  deefred  to  amend,  his  answer, 
but  simply  contends  that  his  answer  smted  a 
detense  to  the  action,  and  that  the  eonrt  err- 
ed in  sostaintng  the  demmrer,  and  In  ren- 
dering judgment  In  favor  of  plaintiff. 

Unquestionably,  the  plaintiff  was  entitled 
to  judgment  on  the  facts  stated  in  his  cmd- 
plabit  <Johnston  v.  Bnss^l,  37  Cal.  670;  Hill 
T.  Kidd,  43  Cal.  etfi;  Grldley  v.  Dom,  ST  Cal. 
78);  and  there  ia  no  pretense  that  the  answer 
denied  any  material  fact  alleged  in  tbe  com- 
plaint, except  the  averment  that  plaintiff  no- 
tlfled  the  defendant  of  bis  repudiation  of  the 
wager  liefore  tbe  race  was  won,  and  before 
It  WM  known,  or  could  have  boen  known, 
whether  idalntlff  bad  won  or  lost  tbe  wager. 
The  answer  shows  that  tbe  race  was  trotted 
by  the  mare  She  aloae,  as  tbe  second  event 
in  the  afternoon  of  Beptomber  18,  18&4,  and 
^preesly  admits  that  defendaait  received 
telegraphic  notice  of  plaintiff's  repvdlatian 
of  the  wager  on  that  day,  and  does  not  deny 
tbat  he  received  such  notice  t>efore  the  race 
was  trotted  by  the  mare  She.  but  merely 
avers  that  "defendant  cannot  positively  say" 
whether  or  not  tbe  telegram  was  received 


him  be/ore  tbe  ©vent  occurred  or  before  the 
wager  was  decided,  mils  la  not  a  denial  of 
tfae  idegatlon  in  the  complatot  that  he  had 
notice  of  tbe  repndlattoB  before  tbe  race  wa« 
run,  and  before  tt  was  known,  or  could  have 
been  known,  whether  plaintiff  w<m  or  lost 
tfae  wvffer;  nor  is  It  an  averment  Ibat  de- 
fendant did  not  know  that  he  received  tbe 
telegram  before  tbe  race  was  trotted,  and 
before  it  was  known  which  party  won;  and 
aoreily  tt  ceold  not  have  been  Intended  as  aa 
averment  tbat  be  dM  not  believe  the  tele- 
gram was  received  by  bim  bcCiffe  the  race 
was  trotted.  Nor  In  this  eonstmction  of  tbe 
sKpresB  admtsaioB  In  defendants  UMwer  af- 
fected or  quired  by  tiie  prevloaa  denial  (on 
tbe  ground  «f  want  «f  sufflcleot  knowledge 
or  belief)  **tfaat  on  the  ISOt  dfty  of  Septem- 
ber, 18M^  and  prior  to  tbe  tlaae  when  -Uie 
erent  eccnrved,  er  was  to  taave  oeenmd,  or 
prior  to  tbe  time  when  eaid  wager  was  de- 
cided, plaintiff  repudiated  said  wager,  and 
served  wrttten  notVce  of  said  r^ndiation  up- 
on said  defendant  and  his  lepreaentatlve,  oaa 
Walter  Maben,  also  upon  said  A.  B.  Spreck- 
ela  and  his  representative,  one  Ban  Hsnis." 
This  eopnhtttve  denial  of  four  disUnet  mat- 
ters, two  of  which.  «t  least,  are  ImmaterW. 
la  notadei^al  of  any  oneoftbem.  WhUetha 
repudtstim  of  the  wager  on  September  Ifitli 
Is  expressly  admitted,  tbe  answer  la  plab^ 
evasive  of  the  material  allegatkm  In  tibe  'com- 
plaint that  such  repndlatlon  and  dne  notice 
tberoof  were  prior  to  the  oecurrenoe  of  the 
event  by  which  alone  tt  could  be  determined 
wiietber  plaintiff  won  or  lost  the  wager. 

AppeUant  offered  to  prove  that  the  words 
"Pisy  at  pay,*  ia  the  'agr««ment.  mean  tbat. 
after  the  stakes  were  placed,  neither  party 
ooald  repudiate  without  consent  of  tbe  otIiCT, 
even  though  one  of  tbe  horses  should  4He  be- 
fore the  day  set  fortiie  race.  Tba  eoert  prop- 
erty refased  to  bear  tbls  evidence,  since  tba 
regulations  and  usages  of  the  tnrf  ana  aob- 
ject  to  the  laws  of  tbe  etate. 

I  think  the  JnOgment  elioald  be  offlmed. 

We  concur;  SBABIjS.  O.;  'BWJOBBR,  O. 

FBB  OTJBIA^L  Por  the  reasons  given  in 
the  foregoing  (pinion.  Hie  judgment  la  af- 
firmed. 


BROOKS  V.  SAN  FRANCISCO  &  N.  P.  BY. 
00.  (No.  16.871.) 

(Supreme  Court  of  Oalifomla.  Nov.  20,  1895.) 

Appbu^Timb  ov  TAKine— Niw  Tbiu^— Impouhs 
CosDiTtOKB — DisgBBXioa. 

1.  In  order  to  secure  a  review  of  tbe  saffl- 
eiency  of  the  eridence,  an  apippal  from  a  final 
jii'lsinent  muBt  be  taken  wlthm  00  days  (Code 
Civ.  Proc.  {  089),  thoogh  «  motion  tor  a  new 
trial  is  undecided. 

2.  The  eonrt.  in  granting  a  moticB  for  a 
new  trial,  may,  ia  Its  discretion,  requiee  tbt 
moving  party  to  pay  the  other  partr^  cBwasrf 
fees  and  eq^enses  nQBomarily  Incnrnd  la  awA 
motion. 
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S.  An  order  of  the  (wnrt  graotins  a  Jietr 
trial,  on  the  ^rotund  that  the  -verdict  te  not  tup* 
ported  by  the  evidence,  wUl  not  be  diitnrbed  ex- 
cept for-an  abne  of  discretion. 

Oommissloimra'  declBlon.  Department  2. 
Cross  appeals  from  superior  court,  city  and 
county  of  San  Franclaco;  A.  A.  Sanderson, 
Judge. 

Action  lir  EugeuSB.  Beatrice  Bnx*«  agalnat 
the  San  Francisco  &  North  Padflc  Railway 
Company.  There  was  a  Judgment  for  plain- 
tiff. Both  parties  appeal  from  an  order  grant- 
ing a  Jiew  trial,  and  defendant  appeals  from 
the  judgment  Appeal  from  judgment  dla- 
missed,  and  atdet  affirmed  on  both  appeals. 

Clament,  Oannon,  SUai.  A  Stoadloy,  fbr 
plaintiff,  ^daay  V.fimitli.  fl>r4sfaBdant 

SEAB1.8,  C.  This  •mm  an  acUon  to  n- 
florer  flamttgw  ewtolned  by  the  infant  platn- 
IStt  -far  penonal  injoiles  recced  while  a 
lasasngsr  qpoa  ftlie  jaUway  tsaln  of  the  cor- 
poratlon  tdetfendant  The  tnuae  yma  tried  be- 
fcce  a.jnzT,  and  a  vcndict  cendered  In  favor 
of  plalatUt  tn  |B>,eOO.  Judgment  iwaa  entered 
ttanon  Frtmrngr  26, 1S94.  Defendant  In  due 
time  mored  for  a  new  trial,  which  was  gvaatr 
ed.  *fwon  the  payment  by  defendaat  to  plain* 
tiff  of  tte  BUB  of  $800  for  coonsel  fees  and 
«xpenaes  aooeMUdly  tncwned  la  said  moUon." 
This  order  was  made  June  :25,  1894.  On  July 
23,  18S4.  defendant  gave  notice  of  an  appeal 
to  this  eonrt  from  the  order  of  the  court  be- 
low granting  tbe  new  trial  upon  ;the  .  condition 
gpeelfled  in  the  order,  and  on  the  same  day 
■Kre  notice  of  an  .appeal  from  Hie  final  judg- 
BMDt  oBtBred  tn  tbe  cause  February  26,  1894. 
On  June  25,  1804,  plaintiff  ga;fe  notice  of  an 
appoal  to  Uiis  eonrt  from  the  order  of  the 
oonrt  bdow  granting  the  aev  trial.  Tlieee 
mBveaim  were  all  doky  peefected.  .and  are  all 
baaed  spon  a  «ingle  tranKrIpt. 

Tbe  fbrogi^aB  dates  as  t»  tiie  «nti<y  of  Judg- 
lanit  end  aH*8*1  therefrom  are  given  for  tbe 
purpose  of  -ebowlng  that  defendant's  appeal 
from  tbe  final  judgment  was  aot  talcen  within 
CO  dajsnllter  tfae-renditi<ni  tbeneof,  and  b«ice 
that,  imder  section  9S9  of  the  Code  of  Civil 
Piocednn^  tbe  suffldency  of  the  evidence  to 
aiwort  snob  Jn^Bmant  eaunot  be  reviewed  on 
aucb  separate  lappeal;  .and  as,  upon  tbe  jiulg- 
ment  roll,  the  Judgment  seems  n^gular,  we 
may  dlsmin  fmm  leaastdeTatlmi  tbe  separate 
avfwal  thesebom  and  turn  our  attention  to 
the  two  jippeato  Anm  tbe  order  granting  the 
new  trial  Tbe  .omtention  of  the  plalutlfl  Is 
that  to  gcant  a  new  trial  at  all  was  entw  and 
an  abase  of  the  discretion  lodged  la  the  eonrt, 
while  tbe  defendairt  bases  its  appeal  upon  the 
gfouDd  tiiat  It  nas  dearly  entitled  upon  the 
Escoid  to  a  now  trial,  And  tberefoie  that  .the 
condition  Imposed  by  the  ooart  below  was  w 
roneons. 

Flist,  aa  Ao  tiw  mppvd  by  defndant  Tbat 
a  nisi  prius  court  has  the  power  to  Impose 
terms  as  a  condition  of  making  an  order  for 
a  new  trial  is  too  weU  settled  to  need  argn- 
nemt  in  its  ranpcvt  In  Bice  t,  Gashirle,  18 


CaL  S4,  which.  In  view  of  the  fact  that  tiie 
motion  was  founded  xxpon  errors  of  law  oc- 
curring at  tbe  trial,  and  hence  at  first  idusb 
would  seem  not  to  have  been  a  case  Involving 
turpitude  on  the  part  of  the  losiag  party,  tbe 
court  below  granted  a  new  trial  upon  condl- 
UoQ  that  the  moving  party  should  pay  the 
costs.  Upon  'an  appeal  by  tbe  moving  party 
this  court,  spealElng  tfarongh  Bald>wlti,  J.,  said: 
"Tbe  tarms  upon  wMch  a  coart  will  grant  a 
new  trial  are  peculiariy  a  matter  within  Its 
discreUon.  TUe  must  ateeessarlfy  be  so,  tor 
so  mai^-ffeaBoais  rcdattng  to  tbe-cwdiKt,  man- 
^gooeat,  and  'peculiar  tfvauinstaacfls  of  -the 
trial  maty  exist  -that  It  woold  be  tonposiHMe  to 
prescribe  any  .geaeral  Tulea  on  the  >aabJecL 
If  error  at  law  iartervenes, «  -party  may  take 
his  exreptions  and  proseonte  his  appeal  wltb- 
out  motion  for  a  new  trial;  1)ut,  If  he  m^es 
tale  motion,  and  nHim  npoa  ttat  for  redress 
against  an  hnproper  verdict,  lie  must  subject 
himself  to  tiie  equitable  power  of  the  eonrt 
Tbe  verdict  may  have  gone  against  him,  In 
some  degree  or  Wholly,  by  his  own  ne^ect 
or  default,  or  OT<eu  the  mllags  df  law  be 
dbargeable  to  Ids  own  laches  or  want  of  dUt- 
gence.  In  'snch  oases  It  may  >be  proper  to 
gDSJit  him  a  new  trial,  yet  only  upon  equitable 
teims.  We  cannot  inter&oe  with  this  exer^ 
else  at  dlaefeUon  unless  s^cm  a  idaar  showing 
that  it  tau  been  abused,  or  that  the  terms  were 
gnwly  unrefcsenaMe."  In  tiie  present  case 
tte  motion  for. a  new  trial  was  based,  among 
atbera,  vpon  the  groond  of  .tlie  "InsnfficicaKy 
of  the  evidence  to  Justify  the  Tcvdtet"  TUs 
la  a  ground  appealing  pecuUarty  to  the  dlsore- 
tion  of  the  trial  oourt  And  wherevor  the  coi^ 
dltiouB  are  snch  that  the  court  below  la  an* 
thorised  In  its  dlscreUau  to  impcae  terms  as 
a  condition  to  granting  a  new  trial,  tills  court 
will  interfere  only  In  those  cases  where  It 
manifestly  appears  that  there  has  been  an 
abuse  of  such  discretion.  The  following  cases 
In  this  court  recognise  and  uphold  the  right  of 
tbe  tiial  eonrt  in  one  form  and  another  to  Im- 
pose terms  and  cendttions  In  granting  and 
refusing  motions  for  new  trfala:  Sherman 
IdUtchell,  46  OaL  £76;  OlUesple  v.  Jones,  47 
CaL  204;  Ghapin  v.  Boume,  6  CaL  294;  Hex* 
riaon  V.  Feabody,  84  Oal.  ITS;  Dreytous  r. 
Adams,  4B  OaL  ISl;  Benedict  v.  Comens,  4 
CaL  3-il;  Oorbor  v.  Moree,  57  Cal.  SOI;  Oregg 
T.  Bailroad  Co.,  S6  OaL  S12;  Davis  v.  South- 
era  Pac.  Co.,  OB  CaL  .18,  82  Fac.  646.  In 
tbe  case  last  cited  tbe  Jury  had  found  a  veiv 
4let  In  favor  of  plaintiff  for  fl5,300.  De- 
fendant moT!ed  for  a  new  trial.  The  trial 
eonrt  made  an  order  that,  itf  iitainttff  should 
consent  tbat  the  judgment  be  reduced  to 
l&.OOO,  the  new  trial  would  be  denied,  and 
that  otberwtse  tt  would  be  granted.  Plain- 
tiff consented  to  tbe  reduction,  and  the  •mo- 
tion was  ttMBsnpon  denied.  JSefsadaat  'Sp. 
pealed  from  t3ie  order.  Ooimssl  for  <api>^lant 
attacked  the  power  ofHieaeartto  moke  midti 
an  order,  and  ctmrtended  that,  If  tbe  ooort 
tbooght  tbe  verdict  excessive,  its  duty  was 
to  grant  a  new  triaL  TUs  oeart,  speakiug 
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through  JIcFarland,  J.,  after  admitting  that 
the  position  of  appellant  was  a  etrcng  we, 
added:  "But  whatever  might  be  considered 
the  weight  of  reason  and  foreign  authority  on 
the  question  above  stated.  If  It  were  res  In- 
tegra here,  the  right  of  a  court  to  do  what 
Is  complained  of  In  the  caae  at  bar  Is  too 
firmly  estabUebed  In  this  state  by  a  long  line 
of  decisions  to  be  now  questioned,"  The  prin- 
ciple lavolved'  in  that  case  Is  the  same  as 
that  Underlying  the  present  one,  and  goes  to 
the  power  of  the  court  to  Impose  terms  In 
granting  and  refusing  motions  for  new  trials. 
A  review  of  the  record  falls  to  disclose  any 
basis  tor  excluding  that  there  was  an  abuse 
of  discretion  In  imposing  terms  as  a  condition 
to  granting  the  motion  for  a  new  trlaL  It 
follows  that  the  order  appealed  from  by  de- 
fendant should  be  upheld. 

Second,  as  to  the  appeal  of  plaintiff  from 
the  order  granting  such  new  trial.  The  In- 
fant plaintiff,  a  young  girl  of  the  age  of  12% 
years,  a  passenger  on  the  6  p.  m.  train  of  the 
defendant  from  Tlburou  to  San  Rafael,  on 
Sunday,  July  6,  1890,  seated  in  next  to  the 
rear  car,  and  designing  to  stop  at  San  Rafael, 
lenialned  on  board  the  train  when  It  stopped 
at  the  regular  station  In  said  last-named 
city,  supposing  her  car  would  be  detached 
from  the  train  a  couple  of  blocks  beyond 
said  station,  and  that  she  conld  then  and 
tliere  leave  tbe  car  at  a  point  nearer  her  tem- 
porary home.  The  train  did  not  stop  or  de- 
tach cars  as  plaintiff  had  anticipated,  but 
moved  on  up  a  grade  of  100  feet  per  mile  at 
a  rate  of  speed  of  8  to  10  miles  per  hour, 
when  the  plaintiff,  being  alarmed  at  being 
carried  beyond  her  home,  started  for  the 
rear  car,  as  she  stated,  to  find  the  conductor, 
and  upon  reaching  the  platform  fell  from  the 
car,  as  she  says,  whereby  her  right  foot  and 
ankle  were  crushed  by  the  wheels  of  the 
car,  rendering  amputation  of  the  leg  neces- 
sai'y.  The  theory  of  the  plaintiff  was  that 
defendant  was  accustomed  to  drop  off  cars 
from  the  rear  of  Its  trains  at  a  point  two  or 
three  blocks  north  of  the  San  Rafael  sta- 
tion, and  switch  them  to  a  side  track;  that 
passengers  residing  in  the  vicinity  of  such 
switch  and  side  track  were,  and  for  some 
years  had  baen,  accnstomed,  with  the  knowl- 
edge of  the  defendant,  to  remain  on  such 
ears  until  they  were  detached  from  the  train, 
and  that  this  custom  had  been  so  uniform 
and  general  that  plaintiff  was  entitled  to 
rely,  and  did  rely,  upon  its  olraervance;  and 
that  the  failure  of  the  defendant  to  stop  its 
train  on  the  day  In  question,  and  at  the  point 
Indicated,  in  conformity  to  such  custom,  was 
such  negligence  as  rendered  defendant  lia- 
ble for  the  consequences  to  the  plaintiff. 
Plaintiff  Introduced  some  evidence  tending 
to  establish  such  custom.  Defendant  took 
Issue  with  plaintiff  as  to  the  existence  of  the 
habit  or  custom  indicated  above,  and  Intro- 
duced evidence  tending  to  prove  that,  under 
Its  summer  schedule  or  arrangement  In  1890, 
it  ran  trains  on  weA  days  leaving  San  Frait 


Cisco  by  boat  for  Tiburon,  where  connection 
was  made  with  the  cars  as  follows:  At  3:30 
p.  m.,  at  6  p.  m.  and  at  6:15  p.  m.  The  3:30 
train  ran  through  to  Gloverdale;  the  5  p.  m. 
through  train  ran  to  Santa  Rosa.  To  ac- 
commodate the  local  travel  to  Son  Rafael  a 
local  train  also  ran  to  that  point  on  the  5 
p.  m.  schedule,  pulling  out  of  Tiburon  fivt 
minutes  in  advance  of  the  Santa  Rosa  train, 
and  on  reaching  San  Rafael  It  discharged  Its 
passengers,  ran  up  the  track  to  a  point  above 
the  switch,  near  the  point  where  the  plain- 
tiff expected  to  alight,  and  was  backed  upon 
a  siding  to  permit  the  through  train  to  pass. 
This  through  train  dropped  no  cars  at  San 
Rafael  on  week  days.  The  3:30  train  on 
week  days  did  ordinarily  drop  off  two  cars 
above  the  switch,  and  they  found  their  way 
back  by  gravity,  and  were  shunted  upon  the 
side  track.  Upon  this  local  train,  and  upon 
the  3:30  train.  It  is  apparent,  from  the  testi- 
mony, passengers  did  remain  on  board,  at 
times,  at  least,  and  land  at  or  near  the 
switch,  which  la  north  of  and  beyond  the 
station.  On  Sunday  in  1S90  there  was  no 
considerable  number  of  pass^gers  for  San 
Rafael  at  6  p.  m.,  and  the  local  train  was 
not  run;  but  the  Santa  Rosa  train  carried 
all  the  passengers,  stopped  at  the  station 
In  San  Rafael,  but  did  not  stop  at  the 
switch  or  drop  off  any  cars,  as  they  were 
all  needed  to  bring  down  passengers  from 
above  on  Monday  morning,  who  were  ac- 
customed to  go  up  Saturday  evening  to 
spend  Sunday  In  the  country.  This  is  'but 
an  outline  of  the  testimony.  We  shall  not 
comment  upon  It,  for  the  reason  that  It  Is  not 
desirable  to  express  any  opinion  upon  the 
facts  of  a  case  which  must  be  again  tried 
beyond  what  is  absolutely  necessary.  It  is 
sufficient  to  say  that  the  court  below  was 
warranted  In  granting  a  new  trial.  It  was 
said  In  Cole  v.  Wilcox.  99  Cal.  549,  34  Pac. 
114,  by  Harrison,  J.:  '*The  action  of  the  trial 
court  In  granting  a  new  trial,  for  the  reason 
that  the  former  verdict  or  decision  was  not 
supported  by  the  evidence,  is  so  much  a  mat- 
ter of  discretion  that,  unless  It  appears  that 
there  was  an  abuse  of  that  discretion,  this 
court  will  not  Interfere  with  Its  action." 
There  is  no  abuse  of  discretion  apparent  in 
the  present  case. 

The  order  appealed  from  by  the  plaintiff 
and  the  order  appealed  from  by  the  defend- 
ant, and  each  of  them,  should  be  affirmed, 
and  as,  upon  such  affirmance,  the  Judgment 
appealed  from  will,  upon  the  compliance  of 
defendant  with  the  condition  upon  which  the 
motion  for  a  new  trial  was  granted,  cease  to 
exist,  the  appeal  from  the  judgment  should 
be  dismissed,  each  party  to  pay  her  and  Its 
own  costs  on  a.ppeaL 

We  concur:  YANGLIBF,  a;  BBLCHBR, 

a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
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from  hy  the  plaintiff  and  tbe  order  appealed 
from  by  the  defendant,  and  each  of  them,  Is 
affirmed,  and  as,  upon  auch  affirmance,  the 
judgment  appealed  from  will,  npon  the  com- 
pliance of  defendant  with  the  condition  up- 
on which  the  motion  for  a  new  trial  was 
granted,  cease  to  exist,  the  appeal  from  the 
Judgment  1b  dismissed,  each  part;  to  pay  her 
and  its  own  costs  on  appeal. 


WISB  •!  al.  T.  WILLIAMS  «t  iL  (Na  18,- 
817.) 

(Supreme  Court  of  Oalifomla.  Not.  26, 1885.) 

AuiOwaKok  bt  Adhinistbatbix— UcAtaASs  TO 
Sbovbi  Runmino  Aooouht^Pbiob 

iNDBBTBDStESa. 

1.  A  finding  that  a  claim  was  not  allowed 
by  an  admlDistratrlz  Is  improper  where  tbe 
only  evidence  on  that  issae  was  the  testimony  of 
the  attorney  of  said  administratrix,  read  from 
a  transcript  taken  on  a  former  trial  before  an- 
other jndge,  and  was  to  the  effect  that  he 
signed  the  allowance  at  her  request  and  in  her 
presence. 

2.  A  finding  that  a  mortgage  was  not  In- 
tended to  seen  re  a  note  executed  by  the  mortga- 
gor prior  to  the  mortgage  is  not  sustained  by  the 
eridence  where  it  appears  that  the  mortgage  was 
executed  to  secure  a  ninning  account,  that  the 
amount  of  said  note  was  charged  to  the  account, 
that  the  note  was  surrendered  and  a  statement 
of  his  Indebtedness  rendered  to  the  mortgagor 
without  objection,  that  at  the  time  the  mortgage 
was  executed  tbe  mortgagees  had  for  sale  mer- 
chandise of  the  mortgagor  of  almost  equal 
TBloe  with  his  then  indebtedness,  and  the  only 
testimony  of  an  opposite  tendency  was  that 
of  the  mortgagees'  bookkeeper,  who  stated  that 
the  "mortgage  was  not  given  to  secare  any  spe- 
cial indebtedness,"  and  that  said  note  "was  evi- 
dently surrendered  and  a  new  note  taken." 

Commissioners*  decision.  Department  1, 
Appeal  from  superior  court,  Merced  coimty; 
Joseph  H.  Budd,  Judge. 

Action  by  John  H.  Wise  and  another 
against  J.  SI.  P.  Williams  and  others  to  fore- 
close a  mortgage^  Defendants  had  jadg- 
mmt,  and  plaintiffs  appeal.  Berersed. 

Bdw.  P.  Cole  and  D.  H.  Whlttemoro,  tot 
ivpellants.  T.  O.  Law,  for  respondentia 

SBARLS,  G.  Appeal  by  plaintiffs  from 
a  judgment  In  faTor  of  defendants,  and 
from  an  order  denying  plaintiffs'  motion  for 
a  new  trial.  This  Is  the  third  appeal  In  this 
cause.  To  the  first  complaint  a  demurrer 
was  filed,  and  sustained  by  the  court,  and 
judgment  entered  for  defendants.  On  ap- 
peal the  judgment  was  reversed  (72  Cal. 
S44,  14  Pac  204^,  and  the  cause  remanded 
for  trlaL  On  NoTember  17,  1887,  tbe  cause 
was  tried,  and  judgment  rendered  in  favor 
of  tbe  defendants.  An  appeal  was  taken 
from  that  judgmra^  and  from  an  order  de- 
nying a  motion  for  a  new  trlaL  The  judg- 
ment and  order  yrem  reversed  (jSS  Cal.  80, 
25  Pac  106^,  and  tbe  cause  sent  back  for 
a  new  trlaL  On  the  first  appeal  It  was 
held  by  this  court  that  as  the  complaint 
showed  the  demand  to  have  been  presented 
to  the  administratrix  In  due  time,  and  to 


have  been  allowed  by  her  and  opprored  by 
the  judge  lu  due  time.  It  was  not  barred  by 
the  statute  of  limitations.  Upon  the  sec- 
ond apt>eal  It  was  held,  among  other  things, 
that  the  pr»entatlon  and  allowance  of  the 
claim  were  In  due  time,  upon  the  ground 
that  due  notice  to  tredltora  had  not  been 
given  prior  to  such  presentation.  The  facts 
material  to  tbe  present  appeal  are  as  fol- 
lows: On  tbe  2d  day  of  May,  1877,  John 
Connell  made  to  the  plaintiffs,  copartners 
under  tbe  firm  name  of  Christy  &  Wise,  his 
promli^ry  note  for  |3,000,  payable  one 
day  after  date,  with  Interest  at  per  cent 
per  month,  payable  quarterly,  and  if  not  so 
paid  to  be  added  to  the  principal  and  bear 
like  Interest,  etc.  Thereafter,  and  under 
date  of  May  12, 1877,  said  John  Connell  and 
Sarah  Connell,  his  wife,  to  secure  the  pay- 
ment of  said  promissory  note,  executed  to 
plaintiffs  their  mortgage  upon  certain  lands 
situate  and  being  In  the  counties  of  Merced 
and  Stanislaus.  The  mortgage  was  duly  ac- 
knowledged by  the  wife  May  14,  1877,  and 
duly  recorded  May  18,  1877,  In  Merced  coun- 
ty, and  on  May  22,  1877,  In  the  county  of 
Stanislaus.  Thereafter,  and  on  the  24th  day 
of  October,  1877,  John  Connell  and  Sarah, 
his  wife,  recorded  their  declaration  of  home- 
stead in  the  county  of  Merced,  upon  the 
property  covered  by  the  mortgage.  There- 
after John  Connell  died  intestate,  and  on 
the  19th  day  of  July,  1880.  Sarah  Connell, 
his  widow,  was  duly  appointed  admlnlstror- 
trix  of  his  estate,  and  such  proceedings  were 
thereafter  bad  that  the  homestead  was'  by 
the  court  set  apart  to  said  Sarah  Connell. 
as  the  surviving  widow  of  John  ConnelL,  and 
released  from  administration.  According  to 
the  complaint,  which  Is  denied  by  the  an- 
swer, the  claim  of  jdalntlfls  upon  said  prom- 
issory note  and  mortgage  for  $2313.89  was 
duly  presented  to  the  administratrix  Decem- 
ber 21,  ISSO,  allowed  by  her,  approved  by 
the  judge  of  the  superior  court,  and  duly 
filed  on  said  lastmentloned  date.  Sarah 
Oonndl  died  intestate  Febraatr  17,  1862, 
and  defendant  John  Halllnan  was  duly  ap- 
pointed administrate  of  her  eatateu  In 
AprU.  1883.  defendant  J.  IL  P.  WUUanw  was 
appointed  administrator  ot  the  estate  of 
John  GonnelL  This  action  was  commenced 
in  August,  1883,  and  all  claim  against  the 
estate  of  John  Connell,  except  upon  the 
mortgaged  premises,  was  expressly  waived. 
Defendant  John  Halllnan,  as  administrator 
of  the  estate  of  Buab  Connell,  and  as 
guardian  of  John  B.  Connell,  minor  son  of 
John  and  Sarah  Connell,  deceased,  answer- 
ed. Williams,  the  administrator  of  John 
Connell,  did  not,  so  far  as  appears,  answer 
the  complaint  The  cause  was  tried  by  the 
court  without  a  jury,  and  written  findings 
filed.  Several  of  these  findings  are  attacked 
as  being  unsupported  by  and  as  contrary  to 
tbe  evidence.  Two  or  three  only  of  tbMe 
findings  need  be  examined. 
The  tenth  finding  Is.  In  substance,  that  the 
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plaintiffs  did  not  on  the  20th  day  of  Decern^ 
ber,  18S0,  or  at  any  ottaw  time,  presuit  their 
claim  to  Sarah  Connell,  adminlstrBtrtx  of 
the  estate  of  John  Connell,  deceased,  ot  to 
any  administrator  thereof,  and  tliat  ao  claUn 
of  plalntUte  wov  ever  allowed:  or-  approved 
by  the  admlnlstistrtx  or  by  any  admtnlstn^ 
tor  of  the  estate.  It  taovlug;  been  beld  upon 
the  former  ^tpeal  that  the  presentation  of 
the  claim  on  December  28,  188%  was  In 
time,  the  only  <|WKtlon  nev  to  be  consid- 
ered Is  whether  or  not  the  eTldeme  sbowa 
ft  presentation  on  thai:  day;  and  an  allmr- 
SBe»  by  the  adminisfiraiMz;  l!b»  czdy  srt' 
deuce  on  this  point  wu  tibe  testlmony  of  B. 
Jacliman,  who  was  tbe  ottwney  tn  tlie-  tAt 
mtjdstraMx,  ma€  bad  his-  office  In  Mtooed^ 
His  tBStlmany,  as  wM  av  att  the  otber-fles* 
tlnmiQ'  In  ttw  oas^  was^  by-  sttpalattonf 
read  from  the  Irauserlpt  of  the  evidence 
taken  on  a  twmv  trial  befora'  a  Aflhrent 
jndge.  B»  mym  In  sobstance,  that  tbs 
dalm  vas>  sent.to  Urn  br  pUrintlffi^  and  be 
pXBsented  It  to'tlle  administratrix  at  hls  eC^ 
floe;  that  lAe  had  Jnat'ooaw  Into  iKnm  <w  a 
wood  wagom  aad,  wbea  reqaeated  to>  sign 
her  name  to  the  afiewemca,  Btte-sald'sbv  was 
tcred,  netted,  and'  slob,  antf  he<  (tite-  wlf 
nesB^  wHVto  Bmr  name-  at  hoar  requevt,  and 
tbat  stei>  plaoad  her  -  mark'  tbcnto^  aa<  be 
thought,  tbmqsb,  fnm  the  lapae  of  tfme,  he 
did  mat  remember  evedaUy-  as'  te>  the  mark 
which  waa  piacetf  between  the  woi^  npen 
the  paper,  Oraa;  "EMnA  Oonnell,  s;  by  K 
JaxAtnwB.*'  IKm  wttasena  adM,  ia  anaww 
to<  tber  qaestim  aa'  to  lo"  baTisg  idaced'  her 
maift  after  t&e  name',  tiwt,  t»  tbe  best'  of 
bis  knewtedj^  anA  belief,  Ae*  plocad  tt 
them  The-  foHbwlngr  Ib>  tfie-  enrtlre  Indorse^ 
mnt:  fEfie  wtttdn  claim-  presented:  to  aa> 
mb  Cowaril,  aaaitahiU  atria  of  satd  dbeeased; 
te-  allowed  ancl  aptmvtA  ftw  |S,a!ta^,-  tills 
SKKb'  day  «P  D«Eieember,  1880.  [Steaed]  9a^ 
Mb  Obandi;  X,  br  D.  mckman."  TMs  !&>■ 
doraesMnt  1»  preceded  by  tbe-  tWm'  of  tbe 
court  aniFeanse;  antf  Ui' tAUbwed  by  the  or^ 
der  ot  allcwanee'  aniff  approrti'  of  tb«  sn^ 
pnlor  JbCffS:  WiMBtber  or-  not-  HtK  Gbnnea 
mada-  tba-  macit  te'  htf  rignabuvlli  a  raaCtw 
oT  no>  craaMqneuee.  Jbiehman  Is  riSown  iyy 
the  ermnce-tb  Bava  Blpied  bo-nune  at  ber 
reqaest'  and  Ur  hev  pnamca,  and'  tbat  was 
anffleientL  Uhdinr  met  clrcomstaawes,  the 
fiadlor  of  tfifr  eanzt  ntf^rred  to  cannot  be 
nph^  WhHe.-  the  trial  oooif  has-  tbe  right 
to  refose  tO'  beafeve  tba  tastfntDuy  of  a  wit- 
ness;  though  not  direct^  contradicted;  that 
right  1»  not  to  ba  arbitrarily  exercised.  H 
tbe  witness' bf  a  credtble  persen,  and' bis- tes- 
timony Is  net  InherentSy  improbable,  nor  op>- 
posed  to  othw  clrcDmatances  In  proof;  nor  in 
any  way  conlxadlcted.  It  oui^  te  be  ac- 
cepted. As  tiie  judge  of  tbe  court  below 
not  see  tbe  wltn»8  pn  tlie  stand,  ami 
bad,  so  far  as  appears,  no  better  opportu-- 
nlty  than  we  hare  of  estimating  hie  credi- 
bility, and  as  we  are  unable  to  dlseorer  any 
liilMnnt  Improbability  In  his  testimony,  we 


ttabik^  It  not  Improper  to  bold  that  this  flna- 
lag  to  Dot  justified  by  tbe  cTideacei 

The  otbcr  findings  demanding  attention 
are  tbe  tiilrd'  and  eleTCnth,  tite  fbnnw  ot 
wftilch  flndB>  that:  tbe  meriBage  was  not  giv* 
ea  to  secDTs  the  inosilasery-  note  far-fSiOWi 
bnt  that  said-  nate  and  mortgage  w«i*  i^rca 
ta  seoure  tbe  pi^nnant  of  tin  ancomit  dee 
plaintiffs  <m  tha^  kdgeri  anMnattng  te  91*- 
219.62  and  no  more,  and  for  such  other 
amounts  as  might  thereafter  be  due  ttaem 
from  John  Connell- on  ledger  account.  The 
etereatb  fliidli«:lr  to  tie  effect  that  pWw 
tiffs  have  been  paldt  la.  full  long  b^re  tbe 
comneneemaat  of  ttale  aatLen,  and-  prior  to 
tbe  deatb  of.  Samh  Goaaell.  In  FAnuay, 
1882.  Th»  propriety  of  this  last  flBdlng  de- 
pends upon  the  conectneas  of  tbe  third. 
T&B  aflowaaoe  of  platatlflt*  claim  onr  the 
Slat  day  o£  Hecember,  laBO^  for  13,818:60^  Is 
prima ^  facia  erideneB:  that  sneh  aom  waa  then 
dbe,  but  wav  not  concluslTe  against  the  bdrs 
of  John  OonneiT,  deeeaaed,,  who  could,  un- 
der section  16^  of  the  Code  of  ClrU.  Procsi 
dare,  sbov  tba*  tiie  clafm  was-  nat  propOTly 
allowed.  It  was  ao  beld  on  the  fbrmer  ap- 
peal, bi  tbla  casA  Sa  GaL  3S,  2S  Pae.  lOOi. 
Tbe  books  of  plaintiffs  wen  In  evMenos; 
and  rttowe^  aa  ftvund  by  the  conrt;  tbat  oa 
tbe  2d  day  of  Hay,  ISTT,  tb»a  waa  a  balr 
anee  due  theeoen.  to  plaintiffa  from.  John 
Ommell  of  ^^IMS,  Between  tlmt  date  and 
Taaer  2S,  ISOT,  thia  b^amie  waa  InoEeased.  to 
9iJjB2M.  A  single  item  going  to  make  u» 
this  balance  constttnfeee  the  only  art^eot  up» 
m  which  there  can  be.  In.  tbe  li|^  at  tbe 
evidence,  any  doubt  It  ta  an  entry,  of  June 
aetb,  of  a  charge,  on  acconnt  of  **bllla  xe- 
Celvable,"  of  $2,009.46b  The  eridence  tends 
to  show  tbat  this  amount  waa  due  upon-  an 
old.  note  beld  by  plaintUCb  against  John  Con- 
nell, wblcta  was  BOirendered  by  the  holders. 
It  also  toids  to  show  tbat  a  statement  of 
acconnt  was  rendered  to  CCmnell  on  Jbne  2S; 
1877,  with  this  Item  charged,  and  again  De- 
oembw  St,  tSPT,  and*  aa  far  aa  appunsj  no 
objeettou' wees  em"offbtea  ta  l&e  baiuiwaa 
rendered.  The  only  cTldence  which  can  be 
n^ed  upon  by  Ute  reepondenta  tar  anatalu 
tbe  contaitton  that  OUs-  Item  waa-  not  In- 
clbdM'  tar  tbe  amns  ts  secote  whieb  tbe  mort 
gage  was  given  la  to  be  found  br  tUe-  teati*^ 
mony  of  W.  P.  QlsrlacH;  K  wtCbeas  tm  the 
part  of  the-  idatntlffs,  who  bad*  bear  their 
bookkeeper  dnrlnr  the  pertod  Ilr  wbldr  tbe 
account'  with  John  Cimnell  waa  made,  and 
who,  npon  the  point  In  question,  waa  Inter- 
rogated as  fbllows:  "Q.  Tbtt  amount  herein 
B^hibtt  ai:,  'By-  b^ance  of  account  rendel^ 
ed.  ¥2,532194,'  to  what  dbea  that  refer?  A. 
To  the  account  sent  Jhne  2S,  187T.  Mr.  Con- 
nell did  not  hrre  credit  on  the  ledi^r  for  tbe 
note  or  mortgage  sued  on.  Tliat  note  and 
mortgage  does  not  affM  the  ledger  account 
There  was  no  other  Indebtedness  from  John 
Connell,  outside  of  this  mnnlng  account,  and 
the  note  and  mortgage  were  given  to  secure 
any  balance  there  might  be  on  tbe  bocdcs. 
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Tbe  pIitntfiEh  took  Uie  note  and  mortsace  to 
secare  anj  balance  dm  ffeom  time  to  ttme, 
—to  secare  Ha  rannlng  account;  bat  not  to 
cover  any  apedal  Indebtedn^;  to  Mcota 
the  amount  due-  ttom  lotm  Conn^  at  t&e 
time,  and  anj  amonnt  tikat  might  thereafter 
accrue.  In  the  account  of  June  26, 1877.  the 
entry  of  note  for  $2,000.48  was  a  note  then 
due  tnm  Mr.  Opnnell  to  ObilBty  ft  Wlw^ 
and  was  evidently  surrenderedt  and  a  new 
note  taken."  The  ceurt  below  must  have 
concluded  (rom  tin  eKpresslim  of  the  wit- 
ness, "The  plaintiffs  took  the  note  and  the 
mortgage  to  secure  any  balance-  doe  fnHn 
time  to  time,— to  secure  the  running  account, 
but  not  to  cover  any  special  IndcbtcdneBS,** 
that  the  witness  Intended  to  convey  tha  idea 
that  the  note  for  $2,009.46  was  not  so  se- 
cured. We  do  not  ao  anderstand  the  wit- 
ness. By  the  term,  "bat  not  to  cover  any  spe- 
cial Indebtedness."  the  witness.  Judging  from 
the  context,  simply  meant  that  the  note  and 
mortgage  In  suit  were  given,  not  to  secure 
a  special  or  specific  sum  of  money,  but  the 
balance  then  or  tbereafler  to  become  doe, 
whatever  It  might  be.  The  witness  cannot 
be  understood  to  have  meant  to  except  spfr- 
cfalUes  or  a  specialty  from  the  Indebtedness 
secured,  tvr  ^  rosaws  that  the  note  for 
000.40  waft  not  a  specialty.  In  the  technical 
scnsBr  and  none  are  shown  to  have  existed, 
except  it  may  be  the  mortgage  soqght  to  be 
foreclosed.  And  when  tbe  wtknees  aatd  this 
particular  note  **was  evidently  anrrendered, 
and  a  new  note  token."  he  must  have  r^er- 
red  to  Hat  note  In  salt;  aa  ttkere  Is  no  evi- 
dence of  any  other  notes  in  the  ease.  Again, 
when  viewed  hi  the  Il^t  of  the  probabilftiee 
of  the  cas^  we  think  the  concluston  reached 
must  be  the  samei  lUiay  14,  1877,  plain- 
tlffa  credtted  John  ConocU  with  $1,235.20,  the 
net  proceeds  of  wooi  sold  br  them  for  him. 
It  t»  reasonable  to  suppose  that  this  moei 
had  been  in  plaintiff's'  hands  at  least  as  eat^ 
ly  am  the  dtte-  of  the  nuMtgaga  (May  12,  tSTT), 
and  bcCove  Us  acknowledgment;  If  this  is 
correet,.  then  plaintifCs,  If  the  note  toe  $C^- 
001X46.  was.  net  Included  In  Hie  IndebtedneM 
secured  bgr  the  mortgage^  must  have-  token 
soch  mortgage  when  there  was  a  balance 
due  them.  Id  esocss  of  the  valosof  the  wool 
on  hand,  of  only  some-  $14«^— a  sun  so 
small  as-  not  te  wavrant  the  exvense  ot  a 
mortgage.  It  ts  trae  that,  in  view  of  fature- 
advances  to  be>  na^,  earefnl  bwslaess  men 
might  eocact  a  mortf^s^s  Im  advance;  bat  the 
same  care  would  be  likely  to  exhibit  itself 
by  secnring  a  present  indebtedness,— some- 
thing tangible-  and  real,— as  well  as  a  futin« 
and  contlDgeat  onei  The  conchudon  that  the 
note  In  question  was  not  Inchided  in  the 
balance  Intended  to  be  covered  by  the  mort- 
gage, founded,  as  It  is,  solely  upon  what  at 
most  was  but  an  indefinite  expression  of  the 
witness  was  not.  In  view  of  the  conduct  of 
all  the  parties,  and  in  view  of  the  prima 
facie  case  in  plaintiffs'  ftivor  made  by  the 
accoent  as  oUowed.  and  In  the  face  of  t2ie 


evidenea  famished  by  the  books  of  plain- 
tiff^ sirfBctent  to  warrant  the  fining  that 
the  note  and  mortgage  In  suit  were  given  to 
seenre  the  sum  of  91hM8>92»  and  m  mwe,  ^ 
the  -Uien  presoit  Indebtedness.  It  most  fol- 
low that  If  the  92,000.46  was  secured  by  the 
note  and  mortgage  of  Uay,  1877,  there  la 
Btm  something  due  the  plaintiff^  over  and 
above  ail  paymente  made;  and  hence  the 
Judgment  and  order  appealed  from  shoald  be 
revwse^  and  a  new  trial  wdered. 

We  cweur:  TANOLIBF,  a;  BELOHBI^ 

a 

PER  OtTBIAH.  Vor  the  reasons  ^voi  ta 
the  foregoing  Qplutoa,  tin  Judgment  and  or- 
der sppealed  fToni  are  rsmaet!^  and  a  new 
trial  ordered. 


GRUNSKT  V.  PARLIN.   (Sa&  8.)' 
(Supreme  Goart  of  Califoroia.  Nov.  26.  1895.> 

SlliS  BT  IkSOLTBKT— BOKA  FiDB  PURCBAIKB. 

1.  ThoDffh  a  sale  by  an  ItuoWeut  was  prima 
facie  f^vndiilent,  a  flndine  that  the  vendee  par- 
chased  in  mod  ftLitb  wlU  not  be  dtsterbed  on 
evidence,  tnonKh  conflictlna,  that  the  vendee 
had  no  knowledge  of  the  vendor's  insolTency, 
that  the  price  agreed  upon  was  the  fair  value  of 
the  property,  and  that  he  afterwsrds  offered  to 
malce  too  defisrtBd  par  meats  to  the  vendor's  as- 
signee. 

2.  An  insolrent  vendor's  frandulent  Intent 
win  not  affect  a  bona  fide  porchaser. 

Ounmlssloners'  dedaluL  D^artmrat  IL 
Appeal  from  8up«lor  court,  San  JoMlutai  coun- 
ty; Ansel  Smith,  Judge. 

Action  by  Otto  Grunsky,  assignee  In  Iik 
aotvexKj  of  O.  H.  Holl.  against  O.  A  Parlhw 
to  set  adde  a  sale.  Defendant  had  Judgmentr 
aod  plaintiff  appeala  Affirmed. 

James  H.  Budd«  Jcdm  B.  Budd,  and  Minor  ft 
Artiley,  fsr  appeliant  Nletd  A  OtraMI  F.  H. 

Smith,  for  respondent 

BR1TT,  G:  Hall  was  a  dealer  hi  stathmerr 
and  musical  Instruments.  His  ndnntary  pctt- 
tion  In  insolvency  was  filed  June  16, 1893,  and 
in  due  course  plaintiff  was  chosen  his  assignee. 
At  sundry  times  within  three  days  next  befwe 
said  Jnnc  16tbi  HidLsoU  to  deCendamt  caitain 
planes  and  organs,  and  notes  and  other  coib 
tracte  previously  taken  by  him  la  the  coarse- 
of  badness  with  Us  eu8tonwi&  The  amonnt 
of  the  otleB  to  defendant  was  11,885,  oT  which 
was  paid  to  caah,  and  by  agreement  the 
sum  of  1729  was  to  be  subsequently  paid  In 
Instellments.  Plaintiff  broui^it  this  action  to 
set  aside  such  sales,  all^iDg  that  the  same 
were  made  to  prevent  the  comtog:  of  tibe  prop- 
erty to  the  possesion  of  the  assignee,  and  Its 
ratable  distribution  among  Hull's  acditi»«r 
and  to  defeat  the  objecto  of  the  Insolvent  act 
of  1880.  The  trial  was  by  the  court,  wblcb 
found  that  the  defendant  made  his  purchases- 
In  good  faith,  without  the  Intent  charged  and 
for  suflldent  conslderatlai.    Detendant  bad 
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Judgment  accordingly.  Appellant  nrgea  that 
tlie  findings  are  unsupported  by  the  evidence. 

The  transfers  tn  guefltion  not  made  in 
the  ordinary  course  of  the  business  of  Hnll,and 
hence  were  prima  facie  fraudulent  Section  55 
of  the  insolvent  act  There  was  also  evidence  of 
other  circumstances  tending  to  cast  suspicion  on 
them.  But  on  behalf  of  defendant,  there  was 
evidence  which  tended  to  show  that  he  had  no 
information  of  Hull's  insolvent  condition,  that 
the  prices  paid  and  agreed  to  be  paid  were 
the  full  and  fair  value  of  the  property  he  pur- 
chased, that  he  has  offered  to  make  to  the  as- 
signee the  payments  deferred  under  his  ar- 
rangements with  Hull,  and  that  his  conduct, 
speaking  generally,  was  not  inspired  by  any 
fraudulent  motive.  The  presumption  of  fraud 
was  subject  to  rebuttal  (Bernhelm  t.  Christal, 
76  Cal.  567,  18  Pac.  683),  and,  though  the  evi- 
dence in  some  parts  was  sharply  conflicting, 
yet  there  was  sufficient  if  believed,  to  rebut 
such  presumption.  What  credence  should  be 
allowed  to  it  was  a  matter  tor  the  trial  court 
to  determine.  These  remarks  apply  as  well 
to  the  cboses  In  action  assigned  to  defendant 
as  to  the  pianos  and  organs,  though  appellant 
argues  that  the  facts  were  so  different  re- 
Kai'cUng  the  former  that,  as  to  them,  at  least, 
he  should  have  had  Judgment 

It  is  also  contended  that,  in  failing  to  find 
whether  Hull  entertained  the  fraudulent  intent 
allet^ed  in  the  complaint  the  court  omitted  to 
dispose  of  a,  mat^ial  Issue.  But  since  the 
findings  exonerated  the  vendee  of  the  charge 
of  fraud,  the  Intmt  of  the  vendor  ceased  to  be 
of  any  consequ^ice  In  the  case.  A  transaction 
of  this  nature  cannot  be  vacated  because  of 
the  fraud  of  the  seller.  In  which  the  purchaser 
had  DO  part,  and  of  which  he  had  no  notice. 
Bank  V.  Northrup,  22  N.  J.  Eq.  58. 

The  Judgment  and  order  appealed  fn>m 
should  be  affirmed. 

We  concur:   BELOHER,  a;  SEARLS,  C. 

PER  CURIAM.  For  the  reawns  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  fEom  are  affirmed. 


GREGORY  V.  SPIBKER.   (No.  18,404.) 
(Supreme  Court  of  California.   Nov.  23,  1895.) 

STATUTB   OV   LiKlTATIONS  —  ACTIOS    BASEn  ON 

Fraud— CoKTRAOTs — Validity— Kebthaikt  or 
Tbads— Bbsach— Hbasdhb  of  Damaobs. 

1.  Defendant  sold  plaintiff  a  certain  medi- 
cine compound  and  the  good  will  of  the  busmesB, 
and  agreed  not  to  sell  any  of  the  same  medicinG 
in  a  certain  locality.  Subsequently,  he  secret- 
ly engaged  with  another  person  in  the  Bale  of  the 
same  compound,  under  a  different  name.  Held, 
that  plftintiETs  action  for  breach  of  the  contract 
was  one  "for  relief  on  the  gronnd  of  fraud" 
(Code  Civ.  Proc.  {  338).  and  the  statute  of  limi- 
tations therefore  did  not  begin  to  run  against 
Kuch  action  until  after  discovery  of  the  fraud. 

2.  Civ.  Code,  §  1673,  provides  that  every 
contract  to  refrato  from  exercisinc  a  lawful 
buBiness  otherwise  than  is  provided  by  the 
next  two  sections  is  "to  that  extent"  void.  Sec- 


tion 1674  provides  that  one  selling  the  good 
will  of  a  business  may  covenant  to  refrain  from 
carrying  on  such  boslnesa  within  a  speoified 
county  so  long  as  the  buyer  or  person  oeriving 
title  under  him  to  the  good  wul  carries  on  a 
like  business.  Beld,  that  a  covenant  not  to 
carry  on  a  business  la  a  certain  county  Is  not  en- 
tirely void  for  failure  to  limit  the  covenant 
to  the  time  during  which  the  covenantee  or  his 
assigns  might  carry  on  the  buidnesB,  but  is 
on^void  to  the  extent  that  it  transcends  section 

a.  A  cuutruct  for  the  sale  of  the  good  will  of 
a  boainess  of  selling  in  a  certain  county  a  certain 
medical  compound  is  broken  by  the  vendor 
selling  in  sncn  locality  the  same  compound  un- 
der a  different  name,  and  representing  it  aa 
superior  to  the  original  compound. 

4.  In  such  an  action  the  measure  of  dam- 
ages is  the  loss  suffered  by  the  vendee,  and  not 
the  profits  made  by  the  vendor,  in  the  sale  of 
the  similar  componnd.  • 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Sacramento  coun- 
ty; A.  P.  Catlln,  Judge. 

Action  by  Victor  J.  Gregory  against  J.  J. 
Spieker.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

D.  E.  Alexander  and  Albert  M.  Johnson, 
for  appelant  Armstrong  &  Bnmer.  for  re- 
spcmdent 

BRITT,  C.  Action  begun  October  4,  1892. 
to  enjoin  the  violation  of  a  contract  and  to 
recover  damages  for  the  fraudulent  breach 
thereof.  The  following  facts,  among  otbos, 
were  alleged  by  plaintiff  and  found  by  the 
court  below:  Defendant  owned  a  liquid  com- 
pound known  as  "Robert's  Kidney  and  Liver 
Bitters,"  and  the  formula  for  the  maunfacture 
thereof,  and  the  good  will  of  the  In^nesa  of 
making  and  vending  the  same.  On  January 
7,  1884,  while  engaged  in  such  bnslnesa  at 
the  county  of  Sacramento,  and  having  then  a 
large  sale  of  such  bitters  in  said  county  and 
throughout  this  state,  the  defendant  made  a 
bill  of  sale  to  one  Lee,  by  the  terms  of  which 
he  sold  and  transferred  to  Lee  all  right,  title, 
and  good  wlU  of  the  said  bitters  theretofore 
manufactured  by  him;  also,  the  redpe  for 
manufactuiing  the  same,  and  all  labels,  print- 
ing matter,  boxes,  etc.,  pertaining  to  the 
manufiicture  thereof.  The  instrument  eoa- 
cluded  as  follows:  "And  I  furthermore  agree 
not  to  manufacture  or  sell  any  of  said  Rob- 
ert's Kidney  and  Liver  Bitters  in  this  county. 
J.  J.  Spieker."  Said  Lee  was  the  agent  of 
plaintiff  In  this  transaction,  and  on  the  fol- 
lowing day,  January  8,  1884,  he  assigned  to 
plaintiff  the  property  and  rights  acquired  by 
him  under  said  Instrument  of  January  7th. 
Thenceforward  the  plaintiff  manufactured 
and  sold  said  bitters,  and  is  yet  so  engaged. 
About  February  5.  1884,  defendant,  with  in- 
tent to  Injure  plaintlfTs  businesa,  combined 
and  conspired  with  one  T.  M.  Lash  to  manu- 
facture and  sell  the  same  bltttfs  mider  the 
name  of  "Lash's  Kidney  and  Liver  Bttten," 
and  thereaftra*.  for  sevoal  years,  such  com- 
bination, first  under  the  style  of  "T.  U. 
Lash  &  Co.,"  and  later  under  that  d  "Lash's 
Bitters  Company,"  manufactured  and  sold 
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such  bittors  In  aald  county  and  throughoat 
the  state.  Defendant  then  dissolved  his  con- 
nection with  Lash,  bat  under  the  style  of 
"Ijash's  Bltteni  Company"  continaed,  antil 
the  time  of  the  commencement  of  this  action, 
the  same  boslness  of  making  and  selling  Rob- 
ert's Kidney  and  tArer  Bitters  by  the  name 
of  "Lash's  Kidney  and  Liver  Bitters."  De< 
fendant  fraudulently  concealed  from  plaintiff 
the  fact  of  his  interest  in  the  boslness  of  T. 
M.  Lash  &  Co.  and  Lash's  Bitters  Company, 
and  the  fact  also  that  said  Lash's  Bitters 
were  compounded  of  the  same  ingredients  as 
the  said  Robert's  Bitters,  until  he  dtvtOged 
such  facts  upon  the  trial  of  a  certain  action 
between  him  (Spleker)  and  said  Lash  in  April, 
1892,  ap  to  which  time  plaintiff  was  without 
knowledge  or  Information  thereof.  By  rea- 
son of  false  representations  made  by  defend- 
ant to  plaintltTs  customers,  to  the  effect  that 
I^fa's  Bitters  differed  from  and  were  su- 
perior to  Robert's  Bitters,— he  knowing  that 
they  were  compounded  of  the  same  ingre- 
dients,—said  customers,  or  some  of  them, 
were  induced  to  pmx;hase  the  former  Instead 
of  the  latter,  whereby  the  profits  of  plaintiff's 
business  were  mostly  cut  off.  Some  farther 
history  of  this  same  compound,  and  the  dis- 
sensions of  those  concerned  Id  Its  prepara- 
tion and  sale,  may  be  found  In  Spleker  y. 
Lasb.  102  Cal.  38,  36  Pac.  362. 

D^endant  pleaded,  among  other  matters, 
the  bar  of  the  statute  of  Umltationa  (sections 
337,  443,  and  subdivision  4  of  section  338, 
Code  of  Civil  Procedure).  The  court  held 
tbat  the  action  was  not  barred,  and  rendered 
judgment  perpetually  retraining  defendant 
from  manofacturlng  or  selling  In  Sacramento 
county  the  said  Robert's  Kidney  and  Liver 
Bitters,  or  any  preparation  compounded  of 
its  constituentB,  and  from  conducting  the  sale 
of  lash's  Bitters  In  such  manner  as  to  Inter- 
fax with  the  good  will  of  Robert's  Bitters 
anywbere  In  the  state,  and  from  endeavoring 
to  draw  off  plalntifrs  customers;  also,  that 
plaintiff  recover  all  the  net  profits  made  by 
defendant  In  the  sale  of  Robert's  under  the 
name  of  "lash's  Bitters"  from  February  5, 
1884.  to  October  4,  1892,  which  profits  were 
found,  1^  means  of  a  reference  and  account- 
ing had  under  order  of  the  court,  to  be  the 
sam  of  $S1,8^  The  appeal  is  on  the  Judg- 
ment ron,  no  evldaice  Itelng  brought  up. 

It  is  argued  by  appellant  that  plaintiff's 
cause  of  action  lies  solely  in  defendant's 
breacb  of  contract;  that  the  fraud  charged 
and  found  Is  merely  for  the  purpose  of  ex- 
cusing delay  In  the  commencement  of  the 
action,  and  Is  not  the  substantive  ground 
npon  which  relief  is  sought;  hence  tbat  the 
action  is  not  saved  by  the  provision  of  sec- 
tion 338,  Code  Civ.  Proc.,  that,  in  an  action 
for  relief  on  the  ground  of  fraud  the  cause 
of  action  is  not  to  be  deemed  to  have  ac- 
crued until  the  discovery  of  the  facts  con- 
sdtntlng  the  fraod.  But  we  are  of  opin- 
ion tliat  the  facts,  as  found  by  the  court, 
ah^oxv  tbat  fraud  was  so  Ingraiucd  with  the 
v.4Jr.no.6 — '61 


breach  of  contract  by  defendant  that  the  ac- 
tion, as  regards  the  bar  of  the  statute,  at 
least,  must  be  treated  as  one  for  relief  on  the 
ground  of  fraud.  The  breach  was  accom- 
piished  underhandedly,  by  secret  confeder- 
acy with  another,  and  the  use  of  his  name 
to  cloak  the  movements  of  the  defendant, 
and  by  deceit,  inducing  third  persons  to  be- 
lieve that  defendant's  product  differed  from, 
or  was  superior  to,  that  of  plaintiff.  Decep- 
tion practiced  on  one  person  to  the  Injury  of 
another  may  be  actionable  fraud  as  to  the 
latter.    Blakeslee  v.  Starring,  34  Wis.  533. 

Sections  1673,  1674,  Civ.  Code,  real  as  fol- 
lows: 

"See.  1673.  Every  contract  by  which  any 
one  Is  restrained  from  exercising  a  lawful 
profession,  trade,  or  business  of  any  kind, 
otherwise  than  is  provided  by  the  next  two 
sections,  Is  to  tbat  extent  void. 

"Sec.  1674.  One  who  sells  the  good  will  of 
a  business  may  agree  with  the  buyer  to  re- 
frain from  carrying  on  a  similar  business 
within  a  specified  county,  city,  or  a  part 
thereof,  so  long  as  the  buyer  or  any  person 
deriving  title  to  the  good  will  from  him  car- 
ries on  a  like  business  therein.** 

Here  Spleker  agreed  "not  to  manufacture 
or  sell  any  of  of  said  Robert's  Bitters  In  this 
county,"  not  limiting  his  covenant  to  the 
time  during  which  the  buyer  might  carry  on 
the  business,  as  provided  in  the  latter  sec- 
tion quoted.  For  this  reason,  It  Is  contend- 
ed that  ills  contract  with  Lee  was  void  In 
this  particular.  We  think  it  reasonably  clear 
that  no  design  to  Impose  a  limit  on  the 
time  during  which  defendant  was  restrain- 
ed from  carrying  on  the  business  In  Sacra- 
mento county  Is  Inferable  from  the  contract, 
and  in  that  respect  It  transgressed  the  stat- 
ute. But  the  statute  does  not  render  the 
whole  provision  void.  It  avoids  it  only  **to 
that  extent,**  viz.  the  extent  that  it  tran- 
scends the  permissive-  clause  of  the  statute. 
Withli)  that  Umit,  It  is  valid.  This  must  be 
regarded  as  the  settled  construction  of  the 
statute.  Bagsdaie  v.  Nagle,  106  Cal.  336, 
39  Pac.  fS28,  and  cases  cited.  The  Judgment 
here  proceeds  further,  however,  and  In  this 
regard  the  respondent  concedes  that  It 
should  be  modified.  It  Is  said  that  defend- 
ant has  not  used  the  trade  name  sold  by 
him;  tbat  be  did  not  part  with  the  right  to 
make  and  vend  all  bitters;  and  that,  so 
long  as  he  did  not  apply  to  them  such  trade 
name,  nor  represent  his  product  to  be  thei 
same  as  plaintitrs,  he  did  not  violate  his  con- 
tract But  the  contract  purports  to  trans- 
fer "all  right,  title,  and  good  wUl  of  the  bit- 
ters known  as  'Robert's  Kidney  and  Liver 
Bitters.' "  This  meant  the  liquid  known, 
when  compounded,  as  "Robert's  Bitters"; 
not  merely  the  name  by  which  It  was  Known. 
It  may  be  that  he  retained  some  right  to 
make  and  sell  the  same  bitters  by  whatever 
designation  other  than  "Robert's"  he  chose 
to  give  them  (Spleker  t.  Lash,  102  CaL  88* 
36  Pac.  362);  bat  by  the  terms  of  the  con- 
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tract  he  Incapacitated  btmeelf  to  exercise 
this  right  at  alt  In  Sacramento  ceuntj,  and 
to  exercise  It  anywhere  to  the  Impairment  of 
the  good  will  he  sold  te  plalatUf  <Snow 
Holmes,  71  Cal.  142.  11  Pac.  850;  Kooedter 
T.  Glaenaer,  5  0-  G.  A.  305,  55  Fed.  8»^;  and 
It  seems  to  us  that  repreaentlag  to  plain- 
tiff's customers  that  the  same  preparatloa 
by  a  different  name  was  superior  to  Robert's 
Bitters  tended  to  draw  them  from  plalutlS^ 
and  to  iB^ure  the  good  wUl  be  had  btuigbt 
and  paid  foor. 

The  court  ftdapt«d  a  false  rule  as  to  ttw 
measure  of  damages.  It  pMceeded  upsn 
the  theory  that,  as  In  trade-mark  and  patent 
cases,  the  defendant  was  compellable  to  ren- 
der to  i)Iaintiff  the  net  prefita  of  the  busi- 
ness of  selling  Lash's  Bitten.  Trade-raaj^ 
cases  only  are  cited  to  support  tbia  branch 
of  the  judgment  Graham  t.  Plate,  40  Cal. 493; 
Manufacturing  Co.  t.  Oato  (Fla.)  T  South. 
23;  Avery  v.  ilieUer  (Ky.)  3  S.  W.  Q09.  But 
here,  though  plaintiff  alleged  an  infringe- 
ment of  his  trade-mark  by  defendant,  the 
court  expressly  found  against  that  aver- 
ment. In  casoa  like  the  present  the  dam- 
agea  are  rarely  susceptible- of  accurate  proof, 
but  the  measure,  expressed  generally,  is  the 
value  of  the  business  lost  to  plaliitUt»  not 
the  gain  of  defendant,  which  may  be  more 
or  less  than  plalntlfTa  loss,  tho>ugh  such  gala 
may  be  considered  In  evidence.  It  should 
tw  shown  to  correspond,  in  whole  or  In  part, 
with  the  loss  of  plaintiff,  Peltz  v.  Elciele, 
f>2  Mo.  171,  ISO;  Lashus  v.  Chamberlain,  5 
Utah.  140,  13  Pac.  361;  Howard  r.  Taylor, 
90  Ala.  241,  8  South.  36;  Warfleld  v.  Booth. 
33  Md.  63;  2  Sedg.  Dam.  S  632.  Nothiii« 
here  appearing  of  the  amouat  of  plaintUTs 
loss,  the  allowance  of  damages  beyond  a 
nominal  sum  was  error. 

The  judgment  of  the  superior  ceort  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:  BaLCHBB*  a;  VANCUEV, 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  at  the 
superior  court  Is  reversed,  aud  the  CAHm  to 
remanded  for  a  new  trlaJL 


BIDDIOK      KOBLBR.  (No.  18,441.) 
(Supreme  Goart  of  California.  Nor.  27;  1895.) 

^ntUL — ETIDENCB — OWECTtON  TO  ETIDBSCB — POB» 
UO  Lands— Town  Sites — Juhoe'b 

DrbD — CoXCLDSIVH:fBSa 

1.  Though  a  mere  general  offer  to  prove  cef 
tain  facts  is  an  improper  method  of  presenting 
offered  evidence,  and  should  not  be  allowed  ex- 
cept by  consent  of  counsel,  where  the  objection 
to  such  an  oSer  is  not  on  the  ground  that  the 
ofTer  is  an  improper  method,  it  will  be  presumed 
that  the  method  used  was  by  consent. 

2.  Bev.  St.  U.  S.  §  2387.  provides  for  the 
granting  of  public  lands  settled  on  as  a  town 
cite  to  the  judge  of  the  county  court,  In  trust 


for  the  occupants  thereof.  tl:e  trust  to  be  exe- 
cuted under  regulations  prescribed  by  the  leg- 
islature of  the  state  In  whiHi  the  lands  are  situ- 
ated. Act  ftfardi  12,  1685,  |  24,  providlBg  as 
to  the  eonchunvenesB  of  the  jodae's  d»ed,  re- 
lates to  the  regularity  of  the  iirelimlnary  pro- 
ceeding; section  11  requires  an  action  by  a 
'*l>arty  ewt  of  pessesrien";  nnA  section  10  re- 
unirsB  eae  '*for  ttte  ivcovery  oC  «lw  i^oaKsaiui  of 
SBch  premiaesf'  to  be  brwaght  witkui  a  certain 
time.  Held  that,  in  an  action  hf  the  grantee 
in  such  a  deed,  to  qnfet  title  to  the  land  con- 
veyed, defendant;  wbt  waa  in  pceseaaion,  may 
sboH  that;  ot  th*  time  of  t^  execution  «f  the 
deed,  he  waa  in  pesseauoa  and  eiitltled  to  the 
occupancy  of  Hie  Tand. 

Department  2.  Apffol  from  auperiw  ooort. 
Plmuas  count?;  CL  G.  Clougb,  Judge. 

Actloxk  by  Joalah  BlJdiuk  tuainst  John  B. 
Sabler.  There  was  a  ludgment  for  plaintiff, 
and  defendant  anteala..  Reversed. 

a  B.  MrTawcWl^  fl»E  appdiaaL  Ooodwla 
&  Webb,  farieapoateit 

P£R  CURIAM.  TUs  acttoB  la  prosecuted 
te>  (pitet  tttta  to  s  ooaall  parcri  of  land  claim- 
ed tbe  pfailntlfl  to  a  part  eC  lot  8  Ib  Uock 
5  In  the  torn  of  Crescent  Mttla,  la  Plmnaa 
couBtT-  The  coaiplalnt  Is  la  the  oaoal  fixm 
The  premises  In  coatroversy  are  witWn  the 
tofm  site  ol  Crescent  MlUa  (an  iococporated 
towB),  whiA  waa  surfeyed  aad  platled  la 
188^  npon  public  lands  of 'tke  United  Statesv 
under  the  provlaloas  ef  section  2387  of  the 
Uattad  States  Revised  Statute^  aathoriaiQg 
the  jwige  of  tbs  cmnty  o«fwt  te  enter  tarnds 
settied  npoa  aad  occupied  as  a  town  site,  aad 
for  wUdb  a  patent  was  iSBued  Iv  the  UnUed 
3tat«B  October  2^  1888^  to  the  aapwlDr  judge 
of  said  county,  "ia  trust  for  the  several  use 
and  bea^  oi  the  occupants  thereof  accord- 
lac  to  their  respective  lattfestB,  the-  caecntion 
of  wldcb  tnast,  as  to  the  disposal  of  the  lota 
in  sueh  towa,  and  tUe  proceeds  o(  tbe  sales 
thereof,  to  be  coaduetedi  aader  socb  regula- 
tions as  may  be  prefiorlbed  by  the  legislative 
auth(H-ity  of  the  state  or  territory  la  which 
th«  same  ma^  be.  sUuatedL"  Tbe  statnte  un> 
dot  which  said  trust  was  admJidsteretf  waa 
tb«  act  of  our  leglatatttre  apprared  March  30^ 
1868,  and  tbe  anMudfiseata  theceof.  For  tbe 
original  aet,  see  9t  1887-6E^  p.  692;  aad.  aa 
amended,  see  St  188Q,  p.  116^  w  FeL  Gode^ 
undeK  sectloB  4442,  ^  T3&. 

The  plaintiff  claima  under  a  deed  ai  ecu  ted 
by  the  superior  Judge  Jaiuury  t,  1809^  whicb 
purports  to  convey  to  Um  let  S  la  hlod  5. 
"as  ^peors  from  the  official  plat  of  tbe  sur- 
vey of  said  tewDrSite  now  on  file  and  of  rec- 
ord la  the  office  of  the  county  recorder  of  said 
Plumas  county."  The  defeadaat,  in  addition 
to  denials,  alleged  that  for  mora  tfasdi  2Z 
years  before  the  cooamwcement  of  the  action, 
ami  at  the  time  the  town  site  waa  surveyed 
and  platted,  he  was,  and  ever  sbws  has  been, 
the  sole  and  exclusive  occupant  of  the  dis- 
puted premises,  and  that  neither  the  plaintiff 
nor  his  grantor  had  ever  been  in  the  posse**- 
slon  or  occupation  thn-eof;  that  la  18T1  de> 
fendant  Inclosed  his  lot,  and  erected  a  bound- 
ary or  division  fence  between  the  lands  of 
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idalntUf  and  defendant,  snd  Inclosed  wltMn 
defenduHfB  InckHute  Hit  bud  in  dispute;.  tSmt 
plHlDdff  aod  hla  gxantor  agraad  to  and  acQui- 
esced  In  said  boandaxy;  that  the  aald  paroil 
In  ccatrono^  had  «nr  rtDce  lemalned  liido»- 
ed  as  part  of  defendant's  lot,  and  cultirated 
and  Imyrored  aa  socb,  adrcrarfy  to  tbe  plaia- 
tur,  down  to  tlte  pi^ent  tftma;  and  that  be 
bad  paid  an  taxes  ttiereon.  Ptatatffl  tntro* 
doccd  hi  evldomw  tbe  erigfaiBi  plat  and  field 
notes  the  town  site,  and  described  the 
parcel  in  Utlgatkni  (a  triaasuUr  place  ot 
srnnmd  hi  die  BooCheast  aamtz  of  krt  8),  and 
also  tiie  pstant  fOr  the  tvm  slti^  and  the  said 
deed  from  the  stqmiw  jadge  for  said  lot  3, 
and  tested.  Thereupon  eoansel  tor  tiie  de- 
fendaat  offered  to  ptot*  that  tn  IfiTl  d^end- 
ant  bout  a  line  or  division  fience  between  his 
lot  and  that  of  the  plaintiff,  which  inchided 
within  the  bomdarles  and  tnclcaare  ef  tbe 
defendant  tbe  land  hire  in  dispute;  tbat,  at 
the  time  the  survey  and  application  for  pat- 
ent were  made,  the  land  In  coDtroreray  was 
so  within  the  Indesnre  of  defendant,  and 
was  occupied  by  him;  that  tbe  land  In  qnes- 
tloti  was  never  at  any  time  In  the  poBseeslcHi 
or  ocenpancy  of  the  plaintiff;  tbat  the  bound- 
ary Une  or  fence  above  mentioned  was  ac- 
qnleeced  In  1^  tbe  grantor  of  plaintiff  and 
by  the  plaintiff  for  more  than  22  years;  that 
defendant  had  been  hi  the  adrerse  posses- 
sion of  the  pa  reel  in  controversy,  occoi^lag 
and  claimiaff  the  some,  ever  since  1872,  aud 
had  paid  all  taxes,  state,  county,  and  munici- 
pal, levied  apon  the  same,  though  tbe  land, 
since  1882,  has  been  assessed  according  to 
the  town  plat,  which  it  was  always  suppcwed 
indicated  tbe  fence  as  the  boonduy  between 
the  two  lots.  Plaintiff  objected  'Ho  the  offer 
ss  immaterial,  Incompetent,  and  Irrelevant, 
with  the  exceptltm  of  that  we  stated  [refer- 
ring to  the  statute  of  limitations]."  Tbe  court 
ttaerenpon  roled  that  "It  Is  Incompetent  and 
Immaterial  as  the  statute  stands,"  and  made 
findings,  and  entered  Judgment  for  the  plain- 
tiff.  Tbe  defendant  appeals  from  the  Judg- 
ment, the  facts  being  brought  Into  the  rec- 
ord bj  a  bUl  of  exceptions;  and  the  question 
here  to  whether  tbe  facts  so  offered  to  be 
proved  would,  if  proved  by  cmnpetent  erldence, 
constitute  a  defense  to  the  action. 

A  mere  general  "offer"  to  iwore  a  variety 
of  things,  without  iK^udng  tbe  witnesses 
or  evidence  whereby  they  are  to  be  proved, 
or  segregating  the  different  Items,  Is  an  im- 
proper method  of  presenting  offered  evidenoe, 
and  sliould  not  be  allowed  unless  by  consent 
of  parties.  In  the  caie  at  bar,  however,  the 
objection  was  not  made  upon  the  groand  that 
tbe  offer  was  an  impsoper  method,  and  there- 
fore we  will  assume  tbat  this  method  was 
used  by  consent;  and  we  thlnli  that  tbe 
court  below  erred  In  sustaining  tiie  objection 
to  appellant's  said  offer.  The  appelant 
should  have  been  allowed  to  prove,  if  he 
could,  that  when  the  deed  of  the  Judge  was 
made  to  respondent,  and  during  all  of  the 
time  when  preliminary  steps  wwe  being  tak- 


en to  acQulre  ttOe  to  the  town  site,  and 
bdbute  tbe  same  to  those  entitled  t*  pactlcalflt 
parcels  of  land,  the  appellant  was  In  the  ae* 
toal  posseasion  ot  the  part  of  the  tot  hem 
coDtBSt,  and  that*  therefore,  respondent  was 
not  during  said  time  tbe  occupant  thereot 
or  in  amy  way  entitled  to  tbe  sane  Under 
the  grant  of  congress,  particular  parcels. oA 
land  are  to  go  to  the  "occupants,"  or  these 
entitled  to  the  occupancy  thereof;  and  tbe 
trust  Is  to  be  executed  under  such  regula- 
tions as  tbe  legt^ture  of  tbe  state  may  pee- 
scribe.  It  was  sfdd  by  the  supreBoe  court  of 
Kansas  in  Radib^me  v.  SttrUng.  25  Kan.  4)48: 
"We  do  not  doubt  the  power  of  the  leglshb- 
ture  to  provide  for  a  oontest  and  decision  la 
tbe  first  Instance,  and  before  the  probate 
Judg<e  or  commissioners,  and  to  gire  to  such 
trial  all  the  force  and  effect  of  a  regular  trUd 
before  a  court"  And  although,  under  tbe 
"regulations"  prescribed  by  tbe  leglslatuot 
of  California,  tbe  supwior  Judge  docs  not  ad 
Judicially,  but  merely  makes  deeds  under  cer- 
tain circumstances  aa  a  matter  of  course- 
BtiU  a  provision  that  a  deed  of  the  Jndgs 
should  be  conclusive  against  an  persons  whs 
should  not  bring  actions  against  the  grantees 
within  a  specified  time  would,  no  doubt,  be 
valid.  There  are  provisions  of  that  kind  la 
our  statute  as  to  certain  persona;  btit  we  find 
nothing  of  the  kind  which  Is  applicable  te 
one  in  the  alleged  position  of  ci^ieHairt;  tiiat  i^ 
one  in  the  acttial  poasesaion  and  occujianqr  «f 
a  piaoft  ot  land,  and  entitled  to  such  occa- 
pancy. 

There  are  only  three  provisions  of  the  stat- 
ute relating  to  tbe  concluslveneae  of  the 
Judge's  deed,— sections  24,  11,  and  10  of  the 
act  of  March  12,  1SS5.  Section  24  relates 
merely  to  the  regularity  of  the  preliminary 
proceedingB;  section  11  refers  merely  to  the 
bringing  of  an  action  by  a  "party  out  of  poa- 
session";  and  section  10  provides  that  an  ac- 
tion for  "the  recovery  of  the  possession  ot 
such  premises"  must  be  brought  within  a 
certain  time  after  the  recording  of  the  deed. 
Appellant's  rights  are  not  affected  by  eltfaei 
of  these  provisions.  Whether  or  not  he  has 
any  right  In  the  premises  which  would  war- 
rant a  court  In  giving  him  any  affirmative 
relief  is  not  a  question  tn  this  case.  Respond- 
ent brought  this  action  relying  upon  bis  pa- 
per title,  viz.  his  deed  from  the  Judge;  and 
appellant  may  reiy  upon  bis  actual  posoea 
slon  as  a  defense  to  tbe  action,  if  he  caa 
show  that  at  the  time  ot  tbe  execution  of 
said  deed  he  was  the  occupant  and  etkit- 
tied  to  tbe  occtqiancy  oi  the  land  in  contest^ 
and  respondent  never  waa  dther  tbe  occ»- 
pant  or  Mitltled  to  the  occupancy  ot  waM 
land.  If  respondent  was  not  the  occupant, 
within  tbe  mesntag  of  the  grant  of  congress, 
he  was  not  entitled  to  the  deed  from  the 
Judge;  and,  aa  we  have  seen,  there  Is  no  stat 
utory  provision  making  the  deed  concluslvs 
as  against  aj^llant.  These  views  are  sub 
tained  by  the  fcdlowing  authorities,  which, 
indeed,  go  much  further  in  the  same  diree* 
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tlon  than  we  are  called  upon  to  go  here: 
Tread"!vay  v.  Wilder,  8  Nev.  91,  0  Ner.  71; 
Lechler  v.  Chapin,  12  Nev.  65;  Eathbone  t. 
Sterling,  25  Kan.  444;  City  of  Helena  T.  Al- 
bertoBe,  8  Mont  499.  20  Pac.  817;  HaU  v. 
Ashby,  2  Mont.  489.  The  Judsment  Is  re- 
Tersed,  and  tbe  cause  remanded  tor  a  new 
trial. 


KXOWLTON  T.  MACKENZIE  et  al.  (DA- 
VIS, Intervener.  No.  15.304.)' 
(Supreme  Court  of  CaUfomia.  Nor.  27,  18{@.) 

TltlA.L— FiNDIKOS   BT    CODRT  — MODIPICATIOX  OT 
JUDOHBNT — APFBAL—FaILCRB  OP  ThANSCKIFT 

TO  Saow  Serticb  op  Notjce  op  Appeal. 

1.  The  fact  that  a  finding  of  fact  is  placed 
After  the  conclusions  of  law,  and  ie  given  as  a 
fiict  resulting  from  the  other  findings  of  fact, 
does  not  prevent  it  from  being  a  finding  of  fact, 
to  enable  the  appellate  court  to  review  which 
appellant  must  naTe  excepted  thereto,  and  in- 
corporated the  eTidence  in  a  statement  or  bill 
of  exceptions. 

2.  Where  defendant  refuses  to  sign  a  etipu- 
latioa  anthorizinf^  the  court  to  modify  a  jndg- 
meat,  an  expression  by  hia  counsel  of  willing- 
ness to  obey  any  order  of  the  court  does  not  au- 
thorize the  court  to  increase  the  amount  of  the 
judgment  against  defendant. 

a  Under  Code  Civ.  Proc.  {  1015,  providing 
that,  if  an  original  pleading  or  paper  be  lost, 
the  court  may  authorize  a  copy  to  t>e  filed,  a 
copy  of  a  notice  of  appeal  with  proof  of  serv- 
ice may  be  snppUed. 

4.  Ad  appeial  will  not  be  dismissed  for  fail- 
ure of  the  transcript  to  show  that  notice  of  ap- 
peal was  served,  where,  in  answer  to  such  mo- 
tion, appellant  files  a  certified  copy  of  an  order 
of  the  court,  directing  that  a  copy  of  the  origi- 
nal notice  of  appeal,  which  had  been  lost,  with 
affidavit  showing  service,  be  filed  nunc  pro  tunc 

Department  1.  Appeal  tnm  flnperior  court, 
city  and  conuty  of  San  Francisco;  T.  H. 
Rearden,  Judge. 

Action  by  one  Knowlton  against  one  Hac- 
kenxie  and  others.  In  which  George  O.  Da- 
vis Intervened.  From  a  Judgment  for  Da- 
vis against  defendant  Kaufman,  the  latter 
appeals.  Modified. 

Garber,  Boelt  &  Bishop,  for  appellant. 
James  G.  Magulre,  Frank  Shay*  G«i>  W. 
Towie,  far  respondent. 

HARRISON,  J.  The  defendant  Macken- 
zie was  engaged  as  a  stockbroker  tn  San 
Francisco,  and  on  the  3d  of  December,  1886, 
made  an  assignment  for  the  benefit  of  fala 
creditors  to  C.  H.  Kaufman,  the  appellant 
herein,  under  the  provisions  of  title  3,  pt.  2, 
div.  4,  of  the  Civil  Code,  and  on  the  same 
day  transferred  to  him  certain  money  and 
other  personal  property.  Included  In  the 
property  so  transferred  were  certain  mining 
stocks  belonging  to  M.  H.  McDonald,  which 
were  snbsequ^tly  sold  by  Kaufman  nnder 
directions  from  one  Scott,  to  whom  McDon- 
ald had  transferred  her  claim  against  Mac- 
ifcnzle^  and  for  which  Kaufman  realized  the 
sum  of  $5,318.55.  The  court  found  that  the 
Slim  of  (1,494.03,  which  had  been  received 
by  McDonald  from  Kaufman,  should  be  con- 
sidered as  a  payment  upon  this  claim,  and 
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found,  as  a  coDdualon  of  law,  "that  the  in- 
tervener, Ge<H:ge  O.  Davis,  Is  entitled  to  a 
Judgment  against  the  defendant  C.  H.  Kauf- 
man, assignee  of  John  Mackensie,  in  the  sum 
of  $3,822.62."  Davis  was  the  successor  in 
Interest,  through  Scott,  to  the  claim  of  Mc- 
Donald, and  bad  filed  a  complaint  in  Inter- 
vention In  the  action.  These  findings  of 
the  court  were  filed  January  21,  1889,  and 
Judgment  thereon  was  signed  and  filed  on 
tbe  same  day,  and  entered  of  record  January 
31,  1889,  by  which  it  was  adjudged  "that 
the  Intervener,  George  O.  Davis,  do  have  and 
recover  of  and  from  the  defendant  G.  H. 
Kaufman  the  sum  of  $3,822.52."  May  24. 
1889,  the  court  made  an  order,  which  was 
entered  in  Its  minutes,  that  tbe  Judgment  be 
modified  "by  striking  out  therefrom  $3.S22.£i2, 
and  substltating  In  lieu  thereof  $5,769.52,  so 
that  the  said  George  O.  Davis  shall  have 
and  recover  of  and  from  the  said  C.  H.  Kauf- 
man the  sum  of  $5,76».52,  instead  of  tbe  sum 
of  $3,822.52,"  and  that  said  modification  be 
made  nunc  pro  tunc  of  the  31st  of  January, 
1889,  and  that  the  clerk  of  the  court  make  an 
entry  thereof  In  the  original  Judgment  en- 
tered In  tbe  Judgment  book.  Thereupon  tbe 
clerk  drew  a  line  in  red  Ink,  upon  the  face 
of  the  Judgment,  through  the  figures  $3,822.- 
52.  and  Inserted  directly  after  them.  In  red 
Ink,  tbe  figures  $5,769.52,  and  wrote  on  tbe 
margin,  "Modified  by  the  order  of  court  May 
24,  1889."  From  this  Judgment  Kaufman 
has  appealed  upon  the  Judgment  roll  alone, 
without  any  bill  of  exceptions. 

1.  The  finding  that  Kaufman  realized  the 
sum  of  $5,316.^  from  tbe  sale  of  the  stocks 
betongliig  to  McDonald,  the  respondent's  as- 
signor. Is  the  basis  of  the  Judgment  against 
him,  and,  in  the  absence  of  any  qualifying 
finding  of  fact,  would  have  authorized  a 
Judgment  against  him  for  that  amount.  The 
further  finding  that  of  the  moneys  received 
by  McDonald  the  sum  of  $1,^.03  was  to  be 
deducted  from  this  amount,  and  that  tbe  re- 
mainder of  the  moneys  received  by  her  were 
to  be  treated  as  a  dividend  upon  her  gen- 
eral claim  against  Mackenzie,  must  be  re- 
garded upon  this  appeal  as  authorized  by 
tbe  evidence  before  the  trial  court.  If  the 
appellant  would  question  the  conclusion  of 
this  finding.  It  was  Incumbent  upon  him  to 
except  thereto,  and  have  the  evidence  there- 
on presented  in  a  statement  or  bill  of  excep- 
tions. This  finding  Is  placed  after  the  cou- 
dustous  of  law,  and  is  given  as  a  fact  re- 
sulting from  the  other  findings  of  fact,  but 
does  not  cease  to  be  a  finding  of  fact  by  rea- 
son of  Its  position.  Upon  the  findings,  there- 
fore, the  court  was  authorized  to  render  tbe 
Judgment  which  was  originally  given  and  en- 
tered in  favor  of  the  intervener. 

2.  The  subsequent  modification  of  the  Judg- 
ment was  unauthorized.  After  the  court 
had  rendered  Judgment  In  accordance  vrixb 
Its  findings,  such  Judgment  could  be  chan- 
ged only  through  a  motion  for  a  new  atrial 
or  uiKin  appeal.  As  a  Judgment  must  deijend 
upon  tbe  naicluBlona  of  lam  drawn  leom  tlw 
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findings  of  fact  (Broder  T.  GonkliOt  68  GaL 
300,  33  Pac.  211),  before  a  Judgm^t  drawn 
from  tbese  findings  of  fact  can  be  changed, 
tbe  findings  of  fact  must  themselves  be  chan- 
ged, so  as  to  Bupport  a  different  Judgment; 
and,  as  tbe  conrt  loses  all  power  to  change 
Its  findings  of  fact  after  tbe  entry  of  Judg- 
ment (Smith  T.  Taylor,  82  CaL  633,  23  Pac. 
217;  Los  Angeles  Co.  T.  Lankershlm,  100  CaL 
632,  S5  Pac.  153,  656),  the  only  mode  In  which 
the  findings  of  fact  can  be  changed  Is  by 
means  of  a  motion  tor  a  new  trial  (Egan  t. 
Egan,  90  CaL  15,  27  Pac.  22).  This  pn^>o8l- 
tlon  Is  not  controverted  by  the  respondent, 
bnt  It  Is  claimed  that  the  action  of  the  court 
in  modifying  the  Judgment  was  antborized 
by  a  stliHilatloD;  of  all  the  parties  to  the  ac- 
ti<m.  This  contention,  however,  Is  not  sus- 
tained by  the  terms  of  the  order  or  of  the 
BtlpolatioD  apon  which  the  <Hrder  Is  based. 
The  ai^llant  not  only  did  not  sign  the 
stipulation,  bnt  the  order  modifying  the 
Judgment  recites  that  it  was  signed  "by  all 
the  respective  parties  in  this  action,  except 
the  defendant  Kaufman,"  and  also  that 
"said  Kaufman,  by  bis  attorney,  being  pres- 
ent, and  having  refused  to  sign  any  stlpula- 
fion,  but  expresses  the  willingness  of  the  as- 
signee to  obey  any  order  of  the  court  In  the 
cause."  Whatever  may  have  been  intended 
by  the  statement  of  his  attorney  that  the 
assignee  was  willing  "to  obey  any  order  of 
the  court  In  the  cause,"  It  did  not  confer 
upon  the  court  any  authority  to  modify  the 
Judgment  that  had  been  entered  against 
him,  by  Increasing  the  amount  for  which  he 
was  declared  liable.  The  stipulation  of  tbe 
other  parties  for  Increasing  the  amotmt  of 
the  Judgment  against  him  could  not  confer 
any  such  authority,  and,  in  the  face  of  the 
express  declaration  by  tbe  attorney  tbat  his 
client  refused  to  sign  any  stipulation,  the 
court  was  not  authorized  to  accept  the  at- 
torney's statement  ot  the  "willingness"  of 
his  client  as  the  equivalent  of  a  stipulation. 
The  attorney  ts  only  tiie  agent  of  tbe  client 
for  the  management  and  conduct  of  the 
cause  while  It  is  pending  before  the  court 
for  determination,  and  as  such  agent  he  has 
authority  to  bind  bis  client  In  all  matters 
I>ertatnlDg  to  the  conduct  and  management 
of  the  suit.  The  ground  upon  which  It  is 
held  that  a  client  is  bound  by  the  stipula- 
tions of  his  attorney  in  tbwe  matters  that 
are  not  directly  connected  with  the  conduct 
of  the  trial,  or  the  procedure  of  tbe  court  in 
which  the  cause  is  pending,  rests  upon  the 
presumption  that  tbe  client  has  given  author- 
ity to  his  attcvney  to  make  such  stipulation; 
but,  whenever  It  appears  that  the  attorney 
has  entered  Into  an  agreement  in  direct  op- 
position to  Uie  Instruction  of  his  client,  there 
is  no  ground  for  such  presumption.  As  a 
general  mie,  a  stipulation  of  the  attorney 
will  be  presumed  to  have  been  authorized 
by  the  client,  as  well  In  order  to  uphold  the 
action  of  the  court  as  for  the  protection  of 
the  other  party  to  tbe  stipulation;  but 


when  the  advei-se  party,  as  well  as  the  court. 
Is  aware  that  the  attorney  Is  acting  in  direct 
opposition  to  his  client's  Instructions  or 
wishes,  the  reason  ot  the  rule  ceases,  and  the 
court  ought  not  to  act  upon  the  stipulation, 
nor  can  the  adverse  party  claim  the  right  to 
enforce  a  Judgment  rendered  by  reason 
thereof.  For  the  purpose  of  prosecuting  or' 
defending  an  action  the  authority  of  an  at- 
torney ordinarily  terminates  with  the  entry 
of  Judgment  (Kellogg  v.  Ollbert,  10  Johns. 
220;  Weeks,  Attys.  at  Law,  S  239),  except 
for  tbe  purpose  ot  enforcing  tbe  Judgment 
or  seeking  to  have  It  set  aside  or  reversed. 
When  a  Judgment  In  the  cause  has  once  been 
entered  under  the  direction  of  the  court,  the 
rights  of  the  client  have  been  finally  deter- 
mined, and  the  attorney  ceases  to  have  any 
authority  to  consent  to  its  modification  to 
the  prejudice  of  the  client  without  hla  con- 
sent In  the  present  case  the  court  had  ad- 
Judged  that  the  liablli^  of  the  appellant  to 
Davis  was  only  f3,822.&2,  and,  before  bis 
attorney  could  consent  tbat  this  liability 
might  be  increased  by  nearly  $2,000.  there 
was  needed  more  than  the  presumption  of 
authority  which  existed  during  the  conduct 
of  the  trial  and  prior  to  the  rendition  of  the 
Judgment  In  Preston  v.  Hill.  60  CaL  43,  It 
was  directly  held  that  an  attorney  has  no 
authority  to  bind  his  client  by  tbe  compro- 
mise of  a  pending  action  without  express  an- 
thorlty  from  the  client,  and  that  tbe  conrt 
is  not  authorized  to  enter  a  Judgment  up<m 
such  consent  If  the  objection  of  the  client  Is 
brought  to  Its  notice,  or  to  enforce  It  In  favor 
of  the  parly  tor  whom  It  was  entered  with 
knowledge  that  It  was  given  without  the 
consent  of  the  cUrat  The  principles  of  tbat 
case  and  the  reasoning  of  the  court  In  Its 
opinion  fuUy  sustain  the  position  of  the  ap- 
pellant herein  fn  resisting  the  action  of  the 
conrt  la  modifying  the  Judgment  which  was 
originally  entered  against  him. 

3.  It  Is  urged  by  the  appellant  that  tbe 
court  erred  In  «itertng  the  Judgment  against 
blm  individual^,  rather  than  In  his  repre- 
sentative capacity;  that,  as  the  findings  ot 
fact  show  tbat  he  received  the  money  real- 
ized from  the  sale  of  the  stocks  as  the  as- 
slgnee  of  Mack^izle,  the  judgmmt  should 
run  against  him  In  the  same  mannw.  It  Is 
not  necessary  to  determine  whether  this  was 
error,  as  the  respondent  In  bis  brl^  has  coa- 
sented  that  the  Judgment  may  be  modified 
In  this  respect. 

4.  A  moticHi  was  made  to  dismiss  tbe  ap- 
peal herein  upon  the  ground  that  tbe  tran< 
script  fails  to  show  that  the  notice  of  appeal 
was  served  upon  the  respondent  In  reply 
thereto  tbe  ai^ellant  has  filed,  as  a  portion 
of  tbe  record  in  the  cause  in  the  superior 
court,  a  copy  of  certain  proceedings  therein, 
pnH>erly  certified  by  the  clerk  of  tbat  court, 
from  which  it  appears  that  the  original  no- 
tice of  appeal  has  been  lost,  and  that  It  has 
been  established  to  tbe  satisfaction  of  that 
court  tbat  the  notice  o'  appeal  (a  aupy  ot 
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wMA  k  Bet  ftntb  tn  the  printed  tmnseript 
boetn)  was  on  tbto  2Sth  ^  of  Jannair,  1880, 
Mrred  npon  tin  attomey  of  record  for  tbe 
seepondent  herein,  and  that  a  written  ad- 
Hdnkm  of  the  serrice  of  s^d  notice  was  1^ 
nxch  attcamey  Indoned  upon  the  same,  and 
that  the  said  notice  of  appeal  was  on  tbe 
nme  day  filed  In  tiie  office  of  tbe  cieA  of 
fiat  coort,  and  that  the  conrt  ttaerenpon 
ande  an  order  directing  that  a  copy  of  said 
notice  of  appeal,  toeether  wttli  tbe  affidavit 
■howlnc  tta  original  filing  and  eerrlce,  be 
filed  nnne  pro  tnnc,  and  tliat  the  same  baa 
been  eo  filed.  It  was  beld,  in  Perri  t.  Beao- 
Btont.  88  Gal.  106.  25  Pac.  1100,  tbat.  If  tbe 
evidence  of  tbe  aerrlce  of  a  notice  of  appeal 
as  contained  In  Ibe  transcript  Is  defectlT^ 
tbe  ^pellant  win  be  allowed  to  ihow  by 
proper -*  proof  that  a  snfflclCTt  eerrlce  bad 
been  nude,  and,  under  tbe  rale  there  glTen, 
an  appeal  will  not  be  dlsmisaed  for  failnre 
*t  tbe  transcript  to  cwtaln  prottf  of  tbe  serr- 
Ice  of  the  notice,  If  tiM  appelant  Is  aUe  to 
Aaw  that  serrlce  has  been,  In  taxt,  prapettj 
made.  {Section  100,  Code  CIt.  Proc.,  pro- 
vides tbat,  *if  an  orlghial  pleading  or  paper 
be  lost,  the  court  mi^  authmln  a  co^y  there- 
of to  be  ffied  and  used  instead  of  tbe  orig- 
inal," and  upon  the  order  of  the  court  made 
ki  the  present  case  tbe  snbstltntxd  papers 
are  entitled  to  the  same  weight  as  wonid  be 
llie  origlnalB. 

The  motioif  to  dismiss  -tiie  appeal  Is  denied, 
and  tbe  snpralor  court  Is  directed  to  strike 
from  tbe  Jadgment  the  modification  made 
tii«ein  May  24, 1889,  and  to  cause  tbe  judg- 
ment against  the  appellant,  Kaufman,  to 
be  entered  against  Urn  as  assignee  of  John 
Bfa<^ensle,  and  In  farw  of  the  respond- 
ent Davis,  for  tbe  sum  of  I3.822.EI2,  as  of  the 
date  at  Its  original  entry,  Jannary  81.  1SS8. 

We  omcor:  OAROUTTB,  J.;  TAM 
FLEffiT.  J. 


tTATB  ex  eel.  NORCBOSS  v.  SHEARER, 

Auditor.   (No.  1«449.) 
(Supreme  Court  of  Nevada.   Nov.  29,  1885.) 
BienuoT  Arrointrr— iADDmoitAi<  CoHPsvauwo. 

Under  Act  Feb.  26.  1881  (Geo.  St.  | 
2024),  authorizing  the  board  of  county  commis- 
cioners  to  adopt  ordinances,  and  to  allow  claims 
peyable  out  of  tbe  funds  of  varioaa  cities  and 
towna;  and  Gen.  St.  |  2116^  roqoirinff  the  dis- 
tinct attorney  to  give  his  advice  to  said  commis- 
sioncra  upon  matters  relatiue  to  their  duties, — 
raid  board  has  no  right  to  allow  the  dlstrlet  at- 
torney ertia.  compensation  for  drafting  an  or- 
dinance. 

Aftpeal  from  district  com*t,  Washoe  county; 

A.  E.  Cbeney,  Judge. 

Petition  for  writ  of  mandamus  by  the  state, 
npon  the  rtiation  of  F.  H.  Norcroes,  against 

B.  O.  ahearw,  as  sndltbr  of  Wasboe  comity, 
ne  vrrlt  was  denied,  and  rdatw  appeals. 
Affirmed. 

Tnreysoa  ft  Swnmerfleld,  for  appellant. 
T.  V.  Jnlloi,  for  mpondent 


BONNIFIBLD,  J.  The  town  gorernnwnt 
of  ttie  town  of  Ibmo,  in  Washoe  county,  vras 
orgaulsed  tmder  an  act  of  the  l^Matora  «n- 
tttied  "An  act  providing  for  the  govemmeat 
of  tiie  towns  and  cities  of  this  state,  approved 
Febmary  26,  1881"  (Oen.  St.  |  2024  et  sea.), 
and  the  acta  amendatory  thereof.  Hie  ma- 
chtnery  of  the  goveraments  of  towns  and 
dtles  organised  tmder  tbe  above-named  acts 
is  placed  In  the  hands  of  flie  beards  of  ooon- 
ty  commissioners  and  other  ceunty  officers 
of  tbelr  respective  counties.  The  rehitor  is 
the  district  attorney,  and  tbe  zespoDdent  Is 
tbe  coTOty  aodttor  of  Washoe  eoonty.  From 
the  record  tt  spears  tlat  the  r^tttor  drew 
np  and  presented  totiw  board  of  county  com- 
missioners of  Washoe  conn^  an  ordinance 
'^o  r^nlate  Hcensas  In  tbe  tovrn  of  Beno," 
which  the  board  adopted,  and  he  presented 
bis  dalm  agafnst  said  town  to  said  board  In 
the  som  of  13n  agreed  price  between  him 
and  said  board  tar  mid  serrloes;  that  tbe 
claim  was  allowed  by  tbe  board,  and  certi- 
fied by  the  deifc  of  tbe  board  to  re^mident. 
as  oonnty  anOttor;  that  -die  auditor  retnmed 
said  clatai  to  the  beard,  wltfa  tala  wrfttra  ob 
Jeetiomi  to  Its  vidldl^  attached  thereto;  that 
the  relator  demanded  of  tbe  anditor  flmt  be 
tssae  and  deBver  to  him  a  wanant,  npon 
the  county  treasnrer,  payable  out  of  the  gen- 
end  fond  of  the  town  of  Ben<^  and  tbe  an- 
dltw  refused  to  do  so;  that  the  relator, 
regidar  proceedings,  applied  to  the  district 
conrt  of  the  seeond  jodldal  district  In  and 
for  Washoe  county  fat  a  writ  of  mandate  to 
compel  tiie  respondent  to  issoe  siadi  warrant; 
and  that,  npcm  tbe  bearing  of  tbe  application. 
the  court  dismissed  the  proeeedlnga.  This 
appeal  Is  frmu  tiie  ofdw  of  dlemlssal. 

Mandamus  will  not  lie  to  compel  the  au- 
ditor to  IsBoe  a  warrant  on  the  county  treas- 
urer to  pay  an  Illegal  <£lalm.  Tbe  question, 
then.  In  this  case.  Is,  is  the  said  claim  of  ie> 
lator  a  leg^  claim  against  the  town  of  B«io? 
The  above-named  acts  conc^idng  tbe  govon- 
ments  of  the  towns  and  dties  provide:  'fin 
addltitm  to  Ibe  powers  and  Jurisdiction  con- 
ferred by  other  laws,  the  boards  of  county 
commissioners  of  the  comixes  of  this  state 
dian  bave  tbe  following:  *  •  •  Four- 
teenth. To  pass  or  adopt  all  ordlnanoes,  rules 
and  r^ridaticais'and  do  aaMl  perform  all  other 
acta  and  tbbigs  necessary  tat  tbe  execntioo 
of  tbe  powers  and  JorMletlan  by  tbts  act 
conferred.  Fifteeuth.  To  audit  and  allow  an 
<>Iatms  property  pi^ble  out  of  the  fnnds  of 
said  towns  and  cities."  Gen.  St  |  2024.  It 
win  be  observed  that  all  tbe  powers  and  Jo- 
rlsdictlon  exercised  and  all  duties  perfosmed 
under  the  above  provisions  of  the  act  are  er* 
ercised  and  performed  by  tbe  boards  of  coon- 
ty  commissioners  as  such  boards,  and  not 
as  boards  ,  of  trustees  or  aldennen  of  tbe 
towns  and  cities.  The  act  coneemfng  district 
attorneys  (Oen.  St  |  2116)  reqfulrea  tbe  dis- 
trict attorney  to  attend  tile  alttlnga  of  the 
board  of  county  eommIsrton«s  when  he  Is 
not  engaged  In  the  criminal  boalness  of  flie 
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district  ctmrt.  and  all  times  to  gtre  hlB 
adTlce,  wben  reQulred,  to  said  oommtosVMien 
upon  nrnttera  relating  to  their  duties." 
Among  tbe  nnmeTotis  powers  oonferred  on 
the  lioBFds  Df  county  commlaatonerB  by  the 
town  gffTemment  act  are  the  floilowlxig: 
"Ninth.  To  fix  and  collect  a  Ilcen^  tax,  and 
regulate  aU  places  of  biuineaB  and  amose- 
m«it  so  Uccnsed."  Id.  3  2024.  To  exerctae 
these  powers  and  perform  these  Auttes,  It  is 
necessary  Dor  the  boarda,  flnt,  to  formtdftte 
and  adopt  appropriate  «rdiiuuu»8  therefor. 
In  doing  this,  they  are  eirtUled  to  the  asslst- 
anoe  of  their  legal  adTtser;  and  If  he,  taBtead 
«f  telUag  them  how  to  dmw  ttaem,  or  of  dic- 
tating thEd  to  the  derk,  saw  fit  tft  dxa-w 
them  himsdf,  It  was  atili  hi  the  BBtnre  of  ad- 
Tice  in  a  matter  It  was  tbelr  duty  to  perform, 
—advice  "relatfaig  to  their  duties"  (Id.  ( 
in  tegWathig  for  tbe  -town  «f  Ren*.  It 
was  a  duty  required  er  utbodsed  by  the 
tx>ard  to  iM  performed  by  htai  under  aad  by 
Ttrtneof  said  town  gOTertueot  act;  aoid  this 
act  provides:  **No  officer  performing  Any  du- 
ty mder  this  act  diall  demand  or  receive 
any  compenaathm  tlisrefor."  Id.  |  M87. 
That  act  alBo  provides  that  the  district  at- 
torm^  and  other  coaaity  ottcars  named,  not 
specially  exampted  ttaereCrom,  shall  perform 
the  dntlea  regulred  or  antharteed  to  be  pwr^ 
formed  by  him  or  them  vnder  and  by  vtrtae 
•at  the  prorWoaa  «f  the  act  We  find  no  prq> 
Tisioo  specially  ar  otherwise  exempting  tbe 
disbict  attorney  from  advising  tbe  board  of 
«otmty  CQdmlsstonm  relating  to  any  of  tlieb 
dirtleB  In  matters  pertaining  to  the  govern- 
ment of  towns  and  dttes;  but,  upon  the  eon- 
traiy*  we  am  of  o^Ion  that  his  dntlm  in 
this  reflect  are  the  same  as  to  his  giving 
advice  to  the  tmrd  canceniing  any  other  of 
its  official  duties.  Ooimael  for  appeliuit,  In 
his  hriet,  says:  "The  boards  «ff  otnnty  com- 
nUasicHwrs  liave  tiie  power  to  pass  or  adopt 
ordinances  fixing  and  rwalatlng  licenses; 
bat  as  boards  of  oouty  commiastoafn  are 
CHiflraUy  composed  etf  men  not  Caanlliar  with 
drafting  crdiaaaccB.  or  the  language  in  whltdi 
thfly  ahoBld  be  eoncbed  to  order  tfeat  they  may 
be  In  contennUy  with  law,  aad  without  am- 
biguity, tt  Is  mcsBoaiy,  as  a  geaeral  rale,  tint 
-they  employ  soma  one  bms*  familiar  with 
work  at  this  aatana"  We  ftiUy  concor  with 
coansel  that  theae  boards  are  not  oaaUy  fa- 
miliar with  draftiitg  erdlnanoas  or  tbe  tan- 
guaga  hi  which  they  sboidd  be  eooehed  to 
avoid  amblgatty.  For  this  reaaoa,  the  legto- 
latnre  has  oiada  it  the  daty  of  Hie  district 
attorney  to  gin  tti«n  Bobb  advtee  and  aid 
In  those  ,  matters  as  may  be  aeoeasory;  aad, 
whethv  mdi  advice  and  aaalstanee  be  oral 
«r  In  the  fona  of  an  ordloanoe,  lie  is  aot 
entitled  to  extra  eompmsation  timefor.  It 
follows;  tberefoie,  that  the  relator's  clalii  is 
fkot  "proper^  payable"  oat  af  the  fonda  of 
the  town  «f  Brao.  and  la  lUagal.  He  la  paid 
for  an  aacb  serrleBS  by  his  salary  as  district 
aUomey.  '*lt  Is  a  wel^Hsettled  rule  that  a 
IiersDn  aooeptlnc  a  public  ottce,  with  a  fixed 


salary.  Is  iMnmd  to  perform  the  duties  of^he 
office  for  the  salary.  He  cannot  legally  claim 
additional  compensation  for  the  discharge  of 
hla  dndeo,  ev4n  though  the  salary  may  be  In- 
adequate remuneration  for  tbe  eeTvice.  Nor 
does  it  alter  the  case  that,  by  subsequent 
statutes  or  ordinances,  bis  duties  within  tbe 
scope  of  tlie  chHrtw  powers,  pertaining  to 
bis  office,  are  Increased,  and  not  bis  salary. 
Whenever  he  considers  the  compensattoa  In- 
adeqoate,  he  Is  at  liberty  to  resign.  The  role 
la  of  Importance  to  the  public.  To  allow 
changes  and  additions  In  the  duties  properly 
belonging  or  which  may  properly  be  attached 
to  an  office  to  lay  tbe  foundation  for  extra 
compensation  would  introduce  IntoleraUe 
mischief.  The  rule,  too,  should  be  rigidly  en< 
forced.  The  statvtea  of  the  legislature  and 
the  ordinances  of  our  municipal  corporations 
Bddom  prescribe  with  ranch  detail  and  par- 
ticularity the  duties  annexed  to  public  offices; 
aad  tt  requtaeB  bat  little  Ingemiity  to  run 
nice  4lBtlnctIons  between  what  duties  may 
and  wluit  may  not  be  considered  strictly  offl. 
dal;  and,  If  these  dtstlnctiotta  are  much  fa- 
vored by  oonrts  of  justloe,  it  may  lead  to 
great  abaee.  Not  only  has  an  officer,  under 
■ucb  clrciimstancea,  no  legal  daim  for  extra 
Qompensatlon,  but  a  promise  to  pay  him  an 
extra  fee  or  aom  beyond  that  find  by  law 
is  not  binding,  though  he  renders  services 
and  exerdsea  a  ^lecree  of  ^igenee  greater 
dan  oould  legally  have  been  required  of 
fatoi."  1  Dfll.  Mna.  Corp.  n  23S,  284,  and 
eases  cited.  The  retoitor^  claim  being  Illegal, 
the  auditor  had  not  only  the  legal  authority, 
but  it  was  his  duty,  to  refnae  to  draw  bis 
said  waxTBot  on  the  county  treasurer  there- 
for. 

The  queatfon  discussed  In  tbe  first  brMs 
of  tbe  taspeetlTa  coonaei,  as  to  whether  or 
not  the  auditor  has  the  legal  power  to  reject 
claims  presented  against  the  town  of  Beoo, 
we  do  not  pass  upon,  as  that  Question  is  aot 
in  thlB  caaa.  The  ocder  appealed  from  la  af- 
firmed. 

BIOBIiOW,  a  J.,  and  BSUCNAP,  J,  ooD* 

OB. 


OROSBT  V.  NORTH  BONANEA  SXLTSR 

UIN.  Oa   (No.  1.44S.) 
^preme  Ooort  «f  Nevada.  Nov.  89,  18W.) 

Vsw  TauXi  — HS4BIN0— WAivaa— Vio&Tioa  ^ 
Boi-iiie. 

L  A  MtloB  for  new  trial,  whan  made  ap<m 
a  Btatem«it.  ahoidd  not  be  ruled  upon  nntil  the 
statement  faaa  been  settled  a&d  authenticated.* 
If  done,  the  raling  Is  Irregular  and  premature, 
aad  Bfaotild  be  vacated  upon  motioa. 

2.  A  puTtsr  caonot  avail  himself  of  aa  error 
to  which  ne  has  consented,  or  wliich  haa  been 
indoced  by  bis  own  aeti,  when  free  Crdm  misap- 
pieben^on  or  ajstafee. 

S.  Where,  before  a  stateaeat  had  been  set- 
tled, coonsel  stiiiulated  that  the  motion  for 
new  trial  sfaotdd  be  submitted  for  decision,  and 
it  is  not  shown  that  tiiis  was  done  thnyugn  In- 
adverteBce  or  mistake  a  raUac  on  the  ■M>tioo 
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do«B  Dot  coDstitute  error  of  which  the  party 
can  take  advantage. 

4.  Where  a  motion  for  new  trial  has  been 
regularly  SDbmitted  upon  a  BuSicient  statement, 
a  ruling  thereon  cannot  be  subsequently  va* 
Gated  on  motion,  bnt  tlie  onlr  remedir  i«  ^ 
peal. 

(Syllabus  by  Bigelow,  0.  J.) 

Appeal  from  district  court,  Storey  county; 
A.  B.  Clieney,  Judge. 

Action  by  John  J.  Crosby  against  the 
North  Bonanza  SllTer  Mining  Company. 
Judgment  for  plaintiff.  From  an  order  over^ 
ruling  a  motion  for  new  trial,  defendant  ap- 
peals. Affirmed. 

Alfred  Chartz,  for  appellant  F.  Bi.  Huffa- 
ker,  for  respondent. 

BIGELOW,  G.  J.  Appeal  from  an  order 
refusing  to  vacate  and  set  aside  an  order 
overruling  a  motion  for  new  trial  entered  un- 
der the  following  circumstances:  Judgment 
having  been  rendered  against  defendant,  his 
attorney  gave  notice  of  a  motion  for  new 
trial,  and  In  due  time  filed  and  served  a 
statement  thereon.  No  evidence,  however, 
of  this  service,  was  preserved  in  the  record, 
no  amendments  to  the  statement  were  made 
by  the  plaintiff,  and  no  certificate  was  made 
by  the  clerk  that  none  had  been  filed.  Qen. 
St  8  S219,  provides  that  when  a  statement 
has  been  agreed  upon  it  shall  be  authenticat- 
ed by  the  certificate  of  the  parties,  or  their 
attorneys,  that  the  same  has  been  agreed  up- 
on and  is  correct.  When  settled  by  the 
Judge,  it  shall  be  accompanied  by  his  certif- 
icate that  it  has  been  allowed  and  is  correct. 
When  no  amendments  have  been  filed,  it 
stiall  be  accompanied  by  the  certificate  of 
the  clerk  to  that  effect,  and  this  seems  to  be 
the  only  certificate  of  the  correctness  of  the 
statement  then  required.  In  the  case  at  bar 
no  certificate  of  any  kind  was  attached  to 
the  statement.  While  the  record  was  in  this 
condition  the  parties  stipulated  "that  defend- 
ant's motion  for  new  trial  la  hereby  submit- 
ted to  Hon.  A.  B.  Cheney,  who  presided  as 
Judge  In  the  trial  of  the  above^ntltled  ac- 
tion, for  his  decision,  without  further  argu- 
ment, and  that  the  clerk  of  this  court  may 
forward  to  said  Judge  said  statement  on  mo- 
tion for  new  trial,  at  Reno,  Nevada,  and  that 
said  Judge  may  return  the  same  to  the  above- 
entitled  court,  to  the  clerk  thereof,  with  his 
decision  thereon."  Upon  this  submission  an 
order  was  made  overruling  the  motion  for 
new  trial  on  the  ground  that  the  statement 
on  which  the  motion  was  made  did  not  ap- 
fpear  to  have  been  served  on  the  pialntifC, 
|and  was  In  no  manner  authenticated.  Sub- 
sequentiy  the  motion  to  set  aside  this  order 
was  made,  on  tbe  ground  that  It  had  been  in> 
advertentiy  and  prematurely  made,  before 
tbe  statement  had  been  settied  or  authen- 
ticated. No  affidavit  accompanied  tills  no- 
tice, and  when  defendant  offered  to  support 
the  motion  by  oral  testimony  the  offer  was 
objected  to  and  overruled  on  the  ground  that 
the  notice  did  not  give  tbe  name  of  any  wit- 


ness to  be  examined  upon  the  bearing,  :ih 
required  by  a  rule  of  court.  The  motion  wiis 
then  overruled,  and  this  appeal  followed. 
The  above  are  not  all  the  circumstances  con- 
nected with  the  matter,  but  they  are  all  that 
we  deem  material  to  the  decision  of  the  ap- 
peal. 

It  will  be  noticed  that  there  was  no  evi- 
dence given  on  the  hearing  that  the  motion 
for  new  trial  had  been  submitted  inadvert- 
ently by  counsel,  nor  that,  when  he  signed 
the  stipulation  submitting  It,  he  was  under 
any  misapprehension  as  to  the  condition  of 
the  statement  or  the  requirements  of  the 
law,  or  that  be  expected  the  statement  to  be 
settled  or  authenticated  before  the  motion 
was  ruled  upon.  Indeed,  the  motion  was  not 
based  on  any  of  the  grounds  above  soggest- 
ed,  but  upon  tbe  ground  alone  that,  the  order 
having  been  made  before  the  statement  had 
been  settled  or  authenticated,  It  was  irregu- 
lar and  premature.  We  must  consequently 
presume  that,  in  submitting  the  motion, 
counsel  acted  advisedly,  and  intended  It  to 
be  submitted  in  Just  the  shape  In  which  It 
was  done.  Under  these  circumstances,  our 
attention  must  be  confined  to  the  point  last 
suggested,  namely,  that  It  was  error  for  the 
court  to  rule  upon  the  motion  before  the 
statement  had  been  certified  by  the  clerk,  or 
In  some  manner  authenticated  and  settled. 
.That  the  order  was  not  erroneous  has  been 
a  numi>er  of  times  decided  by  this  court 
Lamburth  v.  Daiton,  9  Ner.  66;  Dean  v. 
Pritchard,  Id.  232;  Solomon  r.  Fuller,  13 
Nev.  276;  Simpson  v.  O^,  18  Nev.  28,  1  Pac. 
827.  But  in  none  of  these  cases  was  the 
point  made  that  the  ruling  was  premature 
and  Irregular.  We  do  not,  therefore,  con- 
sider them  decisive  of  the  question  now  pre- 
sented; and  to  the  end  that  cases  may,  as 
far  as  possible,  be  decided  upon  their  merits, 
and  not  upon  procedure,  and  In  accordance 
with  what  seems  a  better  and  more  just  line 
of  authorities  (Thomas  t.  Sullivan,  11  Nev. 
280;  Morris  v.  De  Cells,  41  Cal.  331;  Bank 
V.  Deuprey,  68  Cal.  168,  4  Pac.  1173;  Stewart 
V.  Taylor,  68  Gal.  5,  8  Pac.  606;  Carpenter  v. 
Superior  Court  75  Cal.  596,  19  Pac.  174),  we 
are  willing  to  admit  that  ordinarily  moitlons 
for  new  trials  should  not  be  ruled  upon  until 
there  is  a  settled  and  authenticated  state- 
ment, where  the  motion  Is  made  upon  a 
statement  and  that  such  a  ruling  would  be 
premature  and  irregular,  and  should  be  va- 
cated upon  proper  motion.  But  we  do  not 
consider  these  admissions  as  decisive  of  this 
case.  The  ordinary  rule  Is  tliat  a  party  can- 
not avail  himself  of  an  error  to  which  he  has 
consented,  or  which  has  been  induced  by  his 
own  acts,  when  free  from  misapprehension 
or  mistake.  "A  party  who  expressly  asks 
that  a  designated  ruling  be  made  cannot 
avail  himself  of  that  ruling  on  appeal,  al- 
though It  may  be  material,  and  may  be  ex- 
hibited by  the  record.  What  a  p&rty  ex- 
pressly asks  cannot  be  made  available  as 
error  without  a  violation  of  the  plainest 


Digitized  by  Google 


lOiiUo.) 


STEEL  9.  ARGENTINE  MIN.  00. 


585 


principles  of  Justice."  Elliott,  App.  Proc  | 
ilQQ.  The  error  claimed  here  consisted  of 
posnlng  (in  the  motion  for  new  trial  before 
the  Htatement  had  been  duly  authenticated. 
But  this  is  precisely  what  counsel  stipulated 
should  Ik  done;  that  Is,  he  stipulated  that 
the  motkm  should  be  passed  upcm,  and  as 
the  statement  was  then  incomplete,  and  It  is 
not  shown  or  suggested  that  he  did  not  know 
of  It,  we  must  presume  that  he  did,  and  in- 
tended it  to  be  submitted  In  just  the  shape 
in  which  It  then  was.  Doubtless,  if  the 
jadge  had  reason  to  believe  that  the  stipula- 
tion had  been  signed  and  submitted  inad- 
Tertently,  he  might  have  called  counsel's  at- 
tention to  the  condition  of  the  record,  when 
probably  it  would  have  been  corrected;  but 
this  was  a  matter  In  his  discretion,  and  we 
must  not  forget  that  It  might  have  been  the 
intention  to  submit  the  motion  In  just  the 
shape  in  which  It  was  done.  If  such  were 
the  caSe,  then  the  judge's  only  duty  was  to 
pass  upon  it  jnst  as  he  did.  At  any  i^ate, 
having  stipulated  for  the  judge  to  rule  ui>on 
the  motion,  so  long  as  snch  stipulation 
stands  nncontroTerted  and  unexplained,  he 
cannot  claim  such  ruling  to  constitute  error. 
Thompson  t.  Connolly,  48  Oal.  636.  See, 
also.  Haynes,  New  Trials  &  App.  {  282. 

If  it  be  further  said  that  by  the  stipulation 
plaintiff  had  waived  the  want  of  proof  of 
service  upon  him,  and  had  waived  the  ab- 
sence of  authentication,  while  this  may  per- 
haps be  true,  It  simply  amounts  to  this:  that 
then  the  motion  was  not  submitted  Inad- 
vertently, and  the  ruling  thereon  was  upon  a 
good  statement,  and  not  premature  or  im- 
provident, although  placed  upon  a  wrong 
ground,  and  the  motion  to  vacate  was  not 
defendant's  remedy,  but  an  appeal  directly 
from  the  order.  Ooombs  v.  Htbberd,  43  Oal. 
452;  Carpenter  v.  Superior  Oourt,  75  Oal. 
696,  19  Pae.  174.    The  order  is  aflBrmed. 

BONNIFIQLD  and  BELKNAP,  33.,  con- 
rar. 


STBEIL  St  aL  T.  ARGBNTINB  MIN.  00. 
(Sniveiiw  Oonrt  <rf  Idaho.  Nov.  26,  1895.) 
KiGiuirics*  Lnxa— CoHTaiOT— SriTBHBVT  or 

CUIH. 

1.  Where,  in  an  action  to  foreclose  mechan- 
ics' llMis,  it  coodusively  appearB  from  the  record 
that  credit  was  given  to  the  party  in  possession 
of  the  property  under  an  option  to  purchase,  and 
not  to  the  owner  ot  the  property,  such  liens  will 
not,  on  the  failure  of  the  party  in  possession,  and 
to  whom  credit  wab  given,  to  fulfill  Me  contract, 
snd  avail  himself  of  the  option,  be  enforceable 
■gainst  the  owner  or  his  proper^. 

2.  A  Btaiement  in  the  notice  of  Hen  that  the 
tnaterials  famished  or  the  wtxk  and  labor  par- 
formed  were  so  famished  and  done  and  per- 
formed upon  a  certain  mining  daim.  "the  prop- 
erty of  the  defendant,"  is  not  a  sufficient  compu- 
ance  with  the  provisions  of  section  5130,  Rev.  St. 
White  V.  MulGns,  31  Pac.  801,  2  Idaho.  1164. 

(Syllabus  by  the  Coart.) 

Appeal  fnnn  district  court,  Sboshone  coun- 
ty; Alex  B.  Maybew,  Judge; 


Action  by  Thomas  Sted  and  others  against 
the  Argentine  Mining  Company  to  enforce 
mechanics*  liens.  Plaintiffs  had  judgment, 
and  defisndaiit  ^^teals.  Bevetsed. 

a  W.  Beale^  for  appellant  W.  W.  Woods 
and  Rlchardstm  &  Williams,  for  appellees. 

HUSTON.  3.  On  the  11th  day  of  Novem- 
ber, 1891,  the  appellant  corporation  was  the 
owner  of  certain  mining  property  situated  In 
Shoshone  conn^,  Idaho,  and  on  that  day 
made  and  entered  Into  the  following  con- 
tract, in  writing,  with  one  John  H.  Davey 
and  Frank  J.  Davey  (Exhibit  A):  "This 
agreement,  made  and  entered  Into  this  11th 
day  of  November,  one  thousand  eight  hun- 
dred and  ninety-one,  by  and  between  the 
Argentine  Mining  Company,  a  corporation, 
duly  organized  and  existing  under  the  laws 
of  the  state  of  Oregon,  party  of  the  first 
part,  and  John  H.  Davey  and  Frank  J.  Da- 
vey, of  Wardner.  Idaho,  parties  of  the'  sec- 
ond part,  wltnesseth:  That  the  party  of  the 
first  part,  in  consideration  of  the  sum  ot  one 
dollar  to  It  In  band  paid,  the  receipt  whereof 
Is  hereby  acknowledged,  does  hereby  cove- 
nant and  agree  that  the  iparties  of  the  sec- 
ond part  may  enter  into  and  upon  that  cer^ 
tain  mining  claim  known  as  and  called  the 
'Argentine  Lode,'  situated  on  Bonanza  gulch, 
a  tributary  of  the  south  fork  of  the  Coeur 
D'AIene  liver,  in  Evolution  mining  district, 
county  of  Shoshone,  and  state  of  Idaho,  and 
to  mine  and  extract  therefrom,  and  ship  and 
sell,  the  ores  therein  contained,  for  and  dur- 
ing the  term  of  eight  months  from  and  after 
the  date  of  this  agreonent,  which  date  shall 
be  deemed  the  time  when  said  parties  of  the 
second  part  shall  take  possession  thereof. 
And  the  parties  of  the  first  part  do  further 
agree  that  If  the  said  parties  of  the  second 
part  Shan,  within  four  months  ot  the  time 
of  taking  possession  of  said  mine,  pay  and  de- 
posit In  the  Exchange  National  Bank  of  Spo- 
kane, state  of  Wadilngton,  to  the  credit  of 
the  party  of  the  first  part,  the  sum  of  thir- 
teen thousand  dollan  (fl3,000.00),  and  shall 
also,  within  eight  months  of  the  time  of  tak- 
ing possession  of  said  mine,  pay  and  deposit 
In  said  bank,  to  the  credit  of  the  party  of  the 
first  part,  the  further  sum  of  $13,000.00.  and 
shall  pay  Into  said  bank  the  farther  sum  of 
ten  thousand  dollars  (¥10,000.00),  whenever 
the  party  of  the  first  part  shall  deposit  In 
said  bank  a  receiver's  receipt  showing  that 
the  party  of  the  first  part  has  entered  said 
mining  claim  at  the  United  States  land  office 
at  Coeur  D'AIene,  Idaho,  then,  upon  said  pay- 
ments being  made,  the  party  of  the  first  part 
will  make,  execute,  and  deliver  to  the  pai^ 
ties  of  the  second  part  a  good  and  sntficlent 
deed  conveying  to  the  parties  of  the  second 
part  the  said  mining  claim.  It  Is  further 
agreed  by  and  between  the  parties  hereto 
that  the  net  profits  of  the  working  of  said 
mine,  and  the  sale  of  ores,  1^  the  second 
parties,  shall  be  deposited  In  the  add  Six* 
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4ftmise  National  BaidL  of  Spokane,  Mate  of 
WttsbiDgton,  vrh&te  a.  triplicate  of  flito  «gne- 
aent  Is  deposited,  and  tbat  muAi  net  fvooee^ 
•o  deposited  sfaall  apply  vpoi  and  be  deem- 
ed a  i>ayment  to  the  amount  thereof  upon 
this  asreement,  and  to  be  applied  to  the  first 
jpoifxaenta  becoming  due  thereon;  tt  being  un- 
-decBtood  and  agreed  between  the  parties 
hereto,  however,  that.  In  atriykig  at  said  aet 
ycofita,  only  the  actual  oest  of  mlntaig,  shi^ 
plug,  and  treatment  atf  the  ores  shall  be  de- 
ducted from  the  groaa  value  thereof,  oad  that 
4be  balance  of  tke  proceed  afaall  be  -deemed 
itm  aet  profilB;  kn  vther  words,  tt  being  the 
f»t™*t  and  meaning  of  thla  claun  that  any 
-wuk  Aommonly  oaUed  'Aeed  woxk'  hy  zninerB 
«taan  not  be  deducted  from  the  proceeds  at 
tbB  orea  In  arriving  at  the  net  pEoflta.  It  to 
tetlier  agreed  and  tmderstood  between  the 
parties  hereto  thai  If,  at  Hie  expimllon  ctf 
«Bld  iigbt  months,  tbe  mid  partits  of  the 
flBoond  put  shall  have  made  the  said  two 
41ilrteen  tbossszid  dollar  paymentH,  and  the 
•«Bid  nc^mr's  reeeitA  for  the  entry  at  said 
■dne  shall  not  then  bare  been  obtained  by 
«lie  Arst  parts'*  Aepoalted  in  nld  -taonk, 
ttat  then,  and  in  that  case,  tbe  parties  of  the 
flBoond  part  shall  be  entitled  to  «•  on  and 
wark  said  sdne  In  His  same  annner  as  before, 
4Saposttlng  the  oat  pncrada  of  sucfa  worldiig 
M  said  bank  until  a  ■sfBdeaA  asm  Is  tbei« 
-4tef>oalted  to  pay  Mtd  ten  thousand  doMars 
<ie,000XX»4  and  that  tberetfter  the  parties 
•mt  the  second  pant  shall  he  entitled  to  «o  an 
aad  wmk  said  mine  in  waeh  manner  as  thcr 
^hall  an  fit,  and  to  hare  to  their  orwn  we  all 
the  proceed  of  the  ones,  as  folly  and  to  all 
indente  and  pnqiasM  aa  -Oiobi^  tii^  Jiad  a 
daed  iliiBiiifcis  bftt  tte  anld  party  of  the  £nrt 
gmxt  shall  not  be  euMtled  to  draw  said  van 
tan  tbauaa^  doUasa  (10,000.00)  from  aaifl 
tiouk  untn  It  shall  have  proosred  and  depos- 
-ttsd  ttereto  the  mkd  flnal  leeelfrerte  xeoeli^ 
dv  the  entry  «c  aaM  mine.  The  partial  atf 
tim  aecond  part  Inrtter  agrae  that,  In  woek- 
Ing  aaid  mine,  tbey  ndH  do  ao  In  an  aoonoml- 
■•cd  And  mtnerJlke  •—ft"*"^,  and  that  aM  ton- 
SMla,  dxtfts,  Bhafta,  and  stcvea  llhaiirti  shall 
te  promptly  timbered  whe  rearer  nsoesiaiy  to 
voesmre  the  woA  tbeuiln.  tt  is  farther 
■agreed  between  the  iportleB  iieoeto  tlwt,><tf 
tte  portlea  cC  the  aeoond  -gnt  •rihal  ftll  to 
■uke  onr  <^  said  payaients  wMhfa  the  Unw 
fteMla  aKntlsned,  then  tUs  agiMBent  shell, 
Mt  tbe  4iptlaB  of  the  party  of  llie  flrat  yart  be 
forleitod,  and  all  payments  prevtoOBly  made 
stall  nlBD  be  iortotted  to  the  party  of  the 
Mat  port;  asd  the  parties  of  the  oBooad  part 
mgtxe  that,  upon  such  forfietture,  tbey  win 
-^Blt  and  ddWer  -mp  to  the  party  of  lihe  flat 
part  the  poaseMion  of  told  mine.  In  wtt- 
neaa  whemid,  the  party  of  the  Arst  port  has 
caused  tto  eoiiiarato  aama  to  be  hereonto 
aObsedbed  by  Ito  president,  and  its  «eal  to 
fee  hereonto  affixed  by  tta  aecretary,  and 
dhe  larties  bC  the  seeond  part  ham  here- 
«Bto  BidNcrlbed  their  names,  the  day  and 
.yaor  Jltst  ahova  writtou.   In  trlidlcate.  The 


Argentine  Mining  Oompany,  by  A.  3.  Knott, 
Pres.  [SeaL]  John  H.  Homy.  IBeal}.  Frank 
J.  Davcy.  [Seal.]  Attest:  W.  8.  Sterens, 
Seontoiy.  [SeoL]" 

Ooder'tbls  osBtraet  «r  agreement,  aald  Da- 
viess entered  tote  iMMseaalon  of  said  mtolng 
propeMy  to  November,  ISSEU  and  coaUntaed 
to  ipoasesalcn  thereof,  mlidng,  worUng,  and 
Ktractta^r  ore  therefrom,  and  eOapo^sie  of 
the  eome,  mttl  the  Isttor  port  of  Jloy,  1632. 
taavtag  taken  thcreAem  during  tluut  period 
some  $00i000  mirth  af  ore.  la  Ifte  lattor 
part  «t  May,  188^  said  Dorcya  haring  en- 
tirdy  fUled  to  keep  thebr  said  leantraet,  and 
net  lulTtog  made  aiv*  or  any  part  oC  the 
sttpnlated  payments,  aaid  Daveys  sni*«id»> 
cd  to  KppeUant  Hm  poasesalon  of  said  min- 
ing property  -and  premises.  Dortag  and 
while  the  said  DdTeys  were  ao  to  poaoeasloa 
of  and  woifclng  aaU  mine,  and  they  iocntied 
eertato  tadebtedneaa.  tor  -woifc  and  tober 
done  and  pertormed  to  and  -«pon  aaid  mlns^ 
aad.for  materlala  luraidKd  to  be  and  thwa- 
to  and  to  tha  mikhig  thaweft  to  aenma 
which  «ectato  Mens  wese  fllad  h?  Ite  par- 
ites  to  wham  swfe  todebtadneBs  waa  4aa^ 
np«n  sbM  Bine,  to  Inradoae  which  Hsna  a^ 
tton  woB  brvoght  tn  tba  dlstdct  court  for 
Sboafaoae  eonaty,  and  Sodgmeat  Teeevered 
tliar^  -In  the  Tafflona  ^mutamtm  deraoC 
13ils  vppeal  t>  ftam  such  jadgmuit. 

Seotlon  S12S,  lOer.  St  Idalm.  Is  as  Mtowa: 
«1B>reiy  peroen  perfozvtog  hibar  dpoa,  or 
fnmlahlng  toatorlals  to  be  used  ta  the  cna- 
flCiaetKm,  attonitlsB,  or  eepidr  of  007  mta- 
tog  «taito,  buHdtag,  wharf,  btttg«,  ditch, 
flame,  toanel,  lenoe,  aKChlneir,  isdlroad. 
wagon  toad,  aquedaet,  to  caaato  hpdBanne 
1»8>war,  or  aaqr  ottier  atcaetaia,  or  wlw  per- 
tonoB  aaher  to  aar  Brintog  otalm,  haa  «  Itaa 
vpaa  the  santo  for  Aa  erork  w  lahor  daae 
or  materials  fnralsbea  %y  each  se^iaatlTdly, 
wbefber  dme  or  furntohed  at  tbm  InMancc 
of  the  owner  of  the  Imlldlng  or  other  Im- 
proTcsnent,  or  his  ag^it,  'but  the  aggregate 
amount  of  aiich  llena  mnat  not  exceed  the 
amount  which  the  owner  would  be  otherwise 
liable  to  pay."  It  la  claimed  by  ai^ellant 
that  ooae  of  the  ilois  oought  to  he  sadoroed 
to  this  action  are  valid  or  wUbln  the  mwvi- 
alons  of  aald  section,  in  that  none  of  the 
work  or  labor,  nor  any  of  the  materials  fox^ 
Tilii''n1.  woe  ao  done  or  fwdahsd  dv  or  at 
the  Tcqaest  of  the  vwner  «C  said  mine  or  Ms 
agent. 

I^et  us  flKOmhie  these  claims  or  Uens  to  the 
order  to  which  thev  are  presented  to  the 
complaint.  The  notice  af  lien  flled  by  the 
first-named  plaintUE,  the  Patke  &  Lsier  Ua- 
ofaineiT  Oo&vaay^BPpaaaing  hereto  by  Tbom- 
Bs  Btod,  recelTcao,  contains  the  Mtowlng 
words:  '^at  the  materia]  so  fomtohed  the 
said  mine  waa  nadar  a  omtcaet  with  the 
same  compaqy,-  mode  by  J(Aa  H.  Itanr 
and  Vrank  Davey.  the  managen  'Of  the  said 
Argenttoe  Htoing  Company,*'  «te.  In  snp- 
pwrt  of  this  stotenuNit  In  their  astlee  «f  lien, 
respondents  rely  vpan  the  aaid  eoatvact  er 
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agreemrat  of  pnrchaie  above  set  forth,  be- 
tween the  said  Dareys  and  appellant,  claim- 
ing that,  b7  the  terms  of  said  contract  tbt 
Daveys  became  and  ivere  the  agents  of  ap- 
pellant We  cannot  agree  wlfh  this  eonteu- 
tlon.  While  it  Is  true  that  no  question  of  a 
lien  arose  In  the  case  of  Settle  r.  Wtnters, 
2  Idabo,  109,  10  Pac.  216,  the  conrt  did  In 
that  case  define  a  similar  contract  to  be  a 
lease  with  option  to  purchase,  and  under  a 
statute  Identical  with  our  section  S12B,  Bar. 
St  which  Is  as  follows: 

"Sec.  6128.  The  land  upon  which  any 
building,  tmproTement  or  structure  Is  con- 
st meted,  together  with  a  conTeolent  space 
about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occu- 
patlon  thereof,  Is  also  subject  to  the  lien. 
If,  at  the  time  of  the  commencement  of  the 
work  or  of  the  famishing  of  the  materials 
for  the  sam^  tbe  land  belonged  to  the  per- 
son who  caused  said  bnUdlng,  improvement, 
or  structure  to  be  constructed;  altered,  cr 
repaired;  but  If  such  person  owned  less  than 
a  fee  simple  estate  In  such  land,  then  oaSt 
his  interest  therein  Is  subject  to  such  lien." 

The  supreme  court  of  Montana  held  in 
Block  V.  Murray,  SI  Pac.  060,  that  a  lien 
would  not  obtain  In  favor  of  pereons  fur- 
nishing mateilale  or  performing  labor  toe 
one  In  possession  trader  such  a  contract 
It  can  hardly  be  cont^ded,  in  tbe  face  of  the 
record  in  this  case,  that  any  of  the  claim- 
ants were  unadvised  as  to  whom  they  were 
giving  credit  or  to  whom  they  were  to  look 
for  payment  It  does  not  appear,  either  from 
4he  testimony  of  Joira  H.  Davey,  the  senior 
partner  in  the  firm  of  JcAtn  H.  Davfj  &  Son, 
OF  from  that  of  Mr.  Hendrle,  the  manager  of 
the  Parke  A  Lacy  Machinery  Company,  of 
-whom  the  materia  alleged  to  have  been 
furnished  were  purchased,  that  there  was 
any  Question  as  to  whom  the  creAt  was 
given  therefor.  Davey  testifies  that  he  t<dd 
Hendile  at  the  time  of  making  the  purchase: 
^'We  have  all  that  prtqierty  [referring  to 
the  mining  property  of  liie  Argentiae  Min- 
ing Company],  bot^ht  out  that  company,  and 
we  own  aB  that  property  on  a  time  pur- 
chase.** The  bin  was  rendered  to  JtAn  H. 
Davey  &  Son,  was  charged  on  the  books  ot 
the  Parke  &  Lacy  Compaay  to  Jobn  H.  Da- 
vey &  Son,  and  subsequently  a  Hen  was 
filed  by  the  Parke  &  Lacy  Oompany  against 
John  H.  Davey  A  Bon  for  this  Identical  claim. 
It  is  In  evidence  In  the  record  that  after 
the  machinery  and  other  materials  were  fur- 
nished by  the  Parke  &  Lacy  Oompany,  they 
sent  to  Daveys  a  leas^  by  the  teems  of 
which  the  title  to  the  property  was  to  remain 
In  said  Parke  A  Lacy  Compainy  until  paid 
for.  Can  tt  be  serloindy  contended,  undeo: 
such  a  state  of  facts,  that  the  Parke  &  Lacy 
Company  sn^wsed  they  were  dealing  with 
the  Argentine  Mining  Company,  or  vtth 
John  H.  Davey  as  Its  agent? 

Respondent  cites  the  case  of  Baman  t. 
Bosbfbrd,  87  Pac  24^  an  Arlaona  case;  but 


on  examination  of  that  case  will  show  that 
the  lien  law  of  that  territory  contains  the 
following  provlsimi,  not  to  be  fbnnd  in  the 
statute  of  Idaho,  to  wit:  *miat  the  word 
^igent*  shall  be  conatmed  to  iaelnde  all  con- 
tracton,  sub^ntractors,  buUdem,  or  per- 
sons  having  charge  or  control  of  a  mine,'* 
etc.  This  ease  can  scarcely  be  recognised  as 
supporting  the  contention  of  reepond^ts  in 
tte  case  -under  conslderatkn.  It  seems  to 
us  there  is  a  very  marked  dtfferenoe  between 
the  contract  In  the  ArlEooa  case  and  this 
case.  By  the  terms  of  the  contiact  In  that 
oase,  the  vendor  was  to  tave  control  of  the 
product  of  the  mine.  The  bullion  was  to  he 
shipped  la  hlB  name,  and  returns  made  to 
blm;  and  be  was  required  to  apply  sa^ 
proceeds  to  the  payment  of  costs  oC  the 
work,  tn  advance  of  all  other  ckdms.  B* 
was  thus  fully  protected  agHlnst  the  Incom- 
berfng  of  bis  property  by  the  vendee.  Ooun- 
sel  contend  that  "trtiatever  may  be  said 
of  the  testimony  of  J.  H.  Davey,  It  is  per- 
fectly clear  that  he  assumed  to  act  as  the 
manager  of  the  Argentine  Mining  CompB<- 
ny."  But  we  must  not  overlook  the  fact  that 
Mr.  J,  H.  Davey,  In  his  testimony,  reiterates 
the  statement  that  the  firm  of  J.  H.  Davey 
&  Son  were  the  Argentine  Mlnhig  Compa- 
ny; that  they  had  bought  out  that  compa- 
ny, and  elected  to  coDtlnue  <q>eratlons  In 
the  name  of  the  old  company.  At  folio  471 
of  the  transcript  he  says;  "I  can  tell  you, 
as  before,  we  were  the  company  ourselves. 
I  was  the  manager.  We  considered  that  we 
were  the  owners  of  the  company."  It  la  ap- 
parent from  the  record  ttiat  J.  H.  Davey  & 
Son  were,  during  the  whole  period  covered 
by  the  Incurring  of  all  the  Indebtedneas  in- 
cluded In  these  liens,  not  only  representing 
themselves  as  the  "Argentine  Mining  Com- 
pany," the  successors  of  the  defendant  cor- 
poratk>&,  but  that  they  ware  so  recognized 
and  accepted  by  the  creditors  heretn,  and 
the  defendant  was  not  so  known  or  recog- 
xlaud.  Whatever  the  purpose  of  the  Daveys 
may  have  been  in  making  svch  representa- 
tions, one  thing  Is  not  only  apparent  but 
o<Hi£hulve,  from  the  record,  and  that  Is  that 
tbeir  r^treseatatlona  were  taken  and  accept- 
ed by  the  plaintiffs,  as  the  baste  of  their 
credits;  and.  wlille  we  are  In  accord  with 
Qte  rule,  that  the  lien  law  tfiovld  be  liber- 
ally construed  to  the  protectlen  of  the  rights 
of  lien  holders,  we  are  not  prepared  to  go 
to  the  extent  of  saying  tliat  the  laborer  or 
material  man  may  credit  one  person,  and 
then  recover  from  another,  when  the  rela- 
tion of  principal  and  agent  Is  not  shown  to 
have  existed. 

We  do  not  think  the  record  anywhere 
shows  any  authority  on  the  part  of  Knott, 
the  president  or  Hetzel,  the  attorney  of 
the  company,  to  bind- the  Argentine  Company 
to  the  payment  of  any  claims  against  the 
company.  The  only  allegation  of  ownership 
which  appears  in  any  of  the  aatieea  «f  lien 
In  the  recoffd  is  the  statttosnt  ttaat  the  work 
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and  labor  for  which  the  Hen  was  filed  "was 
performed  upon  the  lode  mining  claim,  the 
property  of  the  Argentine  Mining  Company," 
or  that  the  materials  furnished  "were  used 
apoD  the  Argentine  lode  minli^  claim,  the 
property  of  the  Argentine  Mining  Company." 
Under  the  decision  of  this  court  In  the  case 
of  White  T.  Mullens,  2  Idaho.  1161,  81  Pac. 
801,  we  do  not  think  the  notices  of  lien  In 
this  case  aufiSclent.  A  statement  In  the  no- 
tice of  lien  that  the  mines  upon  which  labor 
was  performed  or  materials  were  furnished 
**was  the  property  of  the  defendant"  Is  not 
snch  an  allegation  of  ownerahlp  as  1b  le- 
qoired  by  statute. 

It  seems  to  us,  from  a  careful  and  thorough 
examination  of  the  evidence  in  this  case, 
that,  at  the  time  credit  was  given  by  each 
and  all  of  the  lien  holders,  it  was  so  given 
to  John  H.  Davey  &  Son,  and  not  to  the 
defendant  corporation.  The  Judgment  of  the 
district  court  Is  rerersed,  with  costs. 

MOBOAN»  a  J.,  and  SULLIVAN,  con- 
cnr. 


ATOHISON,  T.  ft  8.  F.  R.  00.  t.  BROWN. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.  Not.  11,  18Q6.) 

GSHaail,  AHD    SPHIAL    FnTDIlTOS  —  CaBKIBBB— 
JBUbOTIOM  or  FASBSNeSB. 

1.  Where  the  Jury  make  both  general  and 
specific  Gildings  of  facta  in  answer  to  nnmeroua 

auestiODS  Bobmltted  to  them  by  the  parties  to 
lie  action,  and  it  can  be  seen  that  the  general 
flndlogs  are  mere  conclnsioos  drawn  by  the  jury 
from  the  facts  u  found  in  answer  to  the  spe- 
cific questions,  such  eeneral  findings  may  be 
wholly  ignored;  and  in  such  case.  If  the  spe- 
cific findings  are  consistent  with  each  other, 
but  do  not  sustain  the  general  verdict,  it  is  error 
to  overrule  a  motion  for  judgment  on  the  spe- 
eiflc  findings. 

2.  One  who  enters  a  railway  train  for  the 
purpose  of  tiecoming  a  passenger  thereon,  but 
who  haa  no  ticket  for  his  passage,  and  who  re- 
fuses, when  properly  demanded  by  the  conductor, 
to  pay  the  1^1  ^le^  becomes  a  trespasser,  and  it 
Is  his  duty,  when  so  requested,  to  voluntarily 
leave  the  train,  when  it  has  been  stopped  at  a 
proper  place  for  that  purpose:  and  a  refusal  so 
to  do  juBttfies  the  servants  of  the  railroad  com- 
pany in  using  BQch  reasonable  force  to  eject  him 
as,  under  the  circumstances,  seems  to  be  neces- 
sary.  The  company  la  not  liable  in  damages  for 
Injuries  sustained  by  such  person  In  his  being  so 

Kut  off  the  train,  when  they  were  not  willfully 
iflicted,  when  improper  methods  were  not  used, 
and  when  the  wrongful  reaistaace  of  eudi  pet^ 
son  directly  contntmted  to  the  injuries. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  bjr  David  T.  Brown  against  the 
Atchison,  Topeka  ft  Santa  F6  Railroad  Gom- 
pany.  Judgmrat  for  plaintiff,  and  def^idant 
brings  error.  Reversed. 

A.  A.  Hnrd,  for  plaintiff  In  error.  Webb  ft 
Raymond,  for  defendant  In  error. 

CLARK,  3.  This  was  an  actlcn  brought 
bf  tlifi  defendant  In  enw,  Darld  T.  Brown, 


against  the  plaintifl  In  error,  tbe  Atcblsoo, 
Topeka  ft  Santa  F6  Railroad  Ciunpany,  in 
the  district  court  of  Atchison  county,  to  re- 
cover damages  alleged  to  have  been  sustained 
by  tbe  plaintiff  by  reason  of  the  wrongful 
acts  of  the  servants,  agents,  and  employes 
of  the  defendant  In  ejecting  liim  from  a  pas- 
senger train  of  tbe  defendant  in  said  Atchi- 
son coonty  on  the  25th  day  of  March,  18S9. 
The  plaintiff  alleges  tliat  prlw  to  receiving 
the  iAjurles  complained  of  be  was  a  pbyE^- 
clan,  and  earned  tbe  sum  of  f3.000  per  year 
by  the  practice  of  his  profession,  and  that  as 
a  result  of  said  Injuries  he  became  penna- 
nently  disabled,  and  rendered  Incapable  of 
attending  to  any  business  whatever;  that  be 
incurred  and  exi>ended  the  sum  of  $100  for 
medical  treatment  and  care;  that  he  was  con- 
fined to  his  bed  and  to  his  house  by  reason 
of  said  injuries  for  a  period  of  about  two 
montbs,  during  which  time  he  was  unable  to- 
attend  to  any  business  whatever;  that  his 
time  during  said  period  was  well  and  reason- 
ably worth  tbe  sum  of  $500,— and  he  prays 
damages  in  the  sum  of  $20,000.  The  Jury  re- 
turned a  gaicrai  verdict  in  favca*  of  tbe  plaintiff 
for  $250,  the  items  of  which,  as  shown  by  the 
answers  to  special  questions  to  tbe  jury, 
were  as  fellows:  For  pain  of  body  and  men- 
tal anguish,  $140;  for  medicines.  $10;  for 
the  value  of  the  services  of  the  physicians 
who  attended  him  while  he  was  endeavwlng 
to  be  cured  of  said  Injuries,  $100.  Answers 
were  made  by  the  Jury  to  128  special  ques- 
tions submitted  by  tbe  parties  to  the  action. 
The  record  contains  but  little  ot  the  evi- 
dence, and  only  ttiat  part  thereof  relating  to 
tbe  value  of  the  services  bf  the  physicians 
who  attended  tbe  plaintiff,  and  tbe  amount 
expended  by  him  In  way  of  medicines,  nurs- 
ing, etc.,  during  the  time  be  was  OHifined  t« 
his  house,  <»•  while  he  was  suffering  from 
tbe  injuries  received  by  him.  The  evidence 
supports  the  findings  of  the  jury  as  to  tbe 
value  of  the  services  of  tbe  physicians  and 
the  necessary  expenses  Incurred  by  tbe  plain- 
tiff in  addition  to  the  medical  attendance  re- 
ceived. The  defendant  moved  for  Judgment 
on  the  particular  questions  of  fact  found  by 
the  Jury,  notvrlthstandlng  the  general  ver- 
dict, whlcb  motion  was  overruled  by  the 
court,  and  Is  tbe  particular  error  complained 
of. 

From  the  special  findings  of  fact  by  the 
jury  It  appears  that  on  or  about  the  25th  day 
of  March,  188S,  at  about  9:45  p.  m.,  plaintiff 
below.  Dr.  David  T.  Brown,  entered  a  car  of 
the  plaintiff  In  error  at  Atchison,  to  be  trans- 
ported fi*om  thence  to  Nortooville  as  a  pas- 
senger, having  in  his  possession  at  the  time 
a  ticket  which  he  in  good  faith  believed  en- 
titled him  to  such  transportation;  and  wben 
called  upon  by  tbe  conductor  be  offe>*ed  said 
ticket  for  his  fare,  but  as  a  matter  of  fact 
said  ticket  was  not  one  entitling  bim  to 
such  transportation,  and  he  was  so  informed 
by  the  conductor.  Neither  did  the  defendant 
in  error  produce  and  present  a  ticket  tarn 
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Atcblsun  to  any  station  upon  tbe  plaintiff  in 
error's  railroad  line,  but  the  ticket  so  offered 
showed  on  Its  face  tliat  the  bolder  waa  enti- 
tled to  transportation  over  another  and  inde- 
pendent line  of  railroad  from  Atchison  to 
Effingham.  The  conductor  then  demanded 
of  the  defendant  In  error  the  r^ruiar  fare 
from  At<Al8on  to  NortonTlIle,  which  waa  M 
cents,  but  he  refused  to  make  such  payment, 
although  he  was  financially  able,  and  had 
sufficient  funds  with  him  at  that  time,  to 
have  done  so.  He  was  then  notified  by  the 
conductor  that  he  must  either  pay  his  fare  or 
get  off  the  train;  that,  unless  he  made  such 
payment,  he  would  be  compelled  to  stop  the 
tmlD.  and  put  him  off.  The  defendant  in 
error  then  Informed  the  conductor  that  If  be 
got  falm  off  be  would  have  to  put  him  off. 
The  train  was  then  brought  to  a  full  stop, 
after  wblch  the  conductor  again  requested 
him  to  pay  his  fare  or  get  off  tbe  train  with- 
out requiring  force  to  be  used,  and  Informed 
him  that  he  did  not  want  to  be  compelled  to 
lay  hands  upon  him.  The  defendant  In  er- 
ror still  refusing  to  leave  the  train,  the  c<n- 
ductor  then  lifted  him  out  of  his  seat,  and 
pushed  him  along  the  aisle  to  the  door  of  the 
car,  and  while  so  doing  nothing  was  said  to 
tbe  plaintiff  other  than  to  request  him  to  get 
off  without  Inrltlng  the  use  of  force.  The 
defendant  In  error  refused  to  move  himself 
of  bis  own  volition,  or  to  go,  except  as  he 
was  moved  along  by  the  conductor  or  brake- 
man  or  both.  He  refused  to  walk  off  the 
platform  and  down  the  steps  In  tbe  ordinary 
way  of  getting  off  the  car,  and  the  conductor 
pushed  him  from  the  platform,  a  distance  of 
from  three  or  four  feet  to  the  ground,  and 
he  alighted  on  Us  feet,  and  sank  down  to  the 
ground.  The  brakeman  took  hold  of  bis  right 
arm,  and  offered  to  help  him  up  to  his  feet, 
but  the  defendant  In  error  ordered  blm  to 
let  blm  alone,  and  declined  any  assistance. 
Tbe  signal  was  then  given  to  the  engineer 
by  the  brakeman  as  directed  by  the  conduct- 
or, and  the  train  was  started  on  Its  course. 
Said  removal  from  the  train  occurred  about 
one-half  mile  from  the  limits  of  the  city  of 
Atchison.  The  weather  was  moderately  fair, 
and  the  defendant  In  error  walked  back  to 
the  city  that  night.  Dr.  Llndley,  of  Atchi- 
son, was  called  .to  see  him  a  few  days  there- 
after, and  pronounced  his  ailment  a  tem- 
porary cfaaractw.  Neither  the  conductor  nor 
the  brakeman,  In  removing  him  from  tbe 
train,  had  any  motive  In  so  doing  other  than 
to  obey  the  rules  and  regulations  made  for 
them  to  follow  In  such  cases.  No  complaint 
Is  urged,  save  in  the  mannw  of  defendant  In 
error's  ejection  from  the  platform  of  tbe  car. 
The  Jury  found  that  the  conductor  pushed 
him  frwn  the  platform  without  notice  or 
warning  of  his  Intention  to  do  so.  or  without 
regard  or  care  as  to  whether  or  not  he  would 
be  injured,  and  In  so  doing  used  more  force 
than  was  necessary,  but  how  much  less  force 
thui  was  used  would  have  accomplished  the 
«iid  taM  does  not  sKKftr.   It  furtber  ap- 


pears that  at  the  time  of  said  ejection  the 
defendant  In  error  had  In  bis  arms  and  bands 
a  basket  of  flowers,  a  bandbox,  a  valise,  and 
a  liat;  yet  the  findings  show  that  the  mo- 
mentum which  he  received  by  being  so 
pushed  was  not  sufficient  to  cause  him  to 
plunge  forward  when  be  alighted  on  his  feet, 
but.  Instead  thereof,  he  sank  down  to  the 
grouM;  and  this  fact,  coupled  with  the  find- 
ing that  neither  the  conductor  nor  brakeman 
had  any  malice  towards  tbe  defendant  In  er- 
ror, would  negative  the  Idea  that  any  great 
amount  of  force  was  used,  or  In  fact  that 
much.  If  any,  mc^e  force  was  used  than  was 
absolutdy  necessary  to  cause  bis  removal 
from  the  platform  of  the  car.  As  was  said 
by  Hammond,  J.,  In  Hall  t.  Railroad  Co..  15 
Fed.  67:  "The  courts  will  not,  where  the 
passenger  Is  In  the  wrong,  tcderate  any  nice 
discrimination  about  the  force  necessary  to 
secure  submission  to  the  conductor's  lawful 
authority,  and  overcome  tbe  resistance,  un- 
less It  may  be  where  the  conductor  departs 
from  the  exercise  of  lawful  force,  and  beets, 
wounds,  or  maltreats  the  resisting  passenger 
in  the  Ul  temper  of  belligerency.  *  *  *  A 
resisting  passenger  cannot  expect  tbe  courts 
to  erect  delicate  scales  on  which  to  weigh 
with  exact  nicety  the  force  used  to  overcome 
his  resistance."  It  is  difflcolt  to  ascertain 
from  the  findings  of  fact  the  precise  nature 
of  the  Injury  received  by  the  plaintiff  t>elow. 
The  Jury  found  that  he  was  made  "some  sick, 
sore,  and  lame"  by  being  pushed  from  the 
platform,  and  that  a  few  days  thereafter  be 
passed  bloody  urine,  which  would  Indicate 
that  the  injuries  were  occasioned  by  the  Jar 
produced  when  his  teet  came  In  ccmtact  with 
the  ground  after  being  pushed  from  tbe  plat- 
form, a  distance  of  from  three  to  four  feet; 
but  whatever  Injury  he  may  have  sustained 
was  ot  a  temporary  nature,  and  so  slight  that 
the  Jury  declined  to  make  any  allowance  for 
Injury  to  bis  perscm  or  for  loss  of  time. 

When  the  plaintiff  below  ascertained  that 
the  ticket  hdd  by  him  did  not  entitle  him  to 
tran^rtatlon  over  defendant's  railroad,  it 
was  Ills  du^,  upon  request  of  the  conductor, 
to  either  pay  his  fare  or  voluntarily  leave  tbe 
train  after  It  had  stopped  at  a  suitable  place 
for  that  purpose;  and  when  he  refused  so  to 
do  he  became  a  trespasser,  and  the  conductor 
might  lawfully  eject  him  from  the  train. 
The  Injuries  sustained  by  him  were  occasion- 
ed by  his  refusal  to  comply  with  the  repeated 
requests,  lawfully  made  by  the  conductor, 
that  he  pay  his  fare  or  leave  the  train  with- 
out requiring  the  use  of  force.  The  train 
was  stopped  from  three  to  five  minutes  for 
the  purpose  of  removing  him  therefrom; 
surely  ample  time  to  have  enabled  hhn  to 
have  alighted  with  absolute  safely.  But  the 
conductor  was  forced  to  lift  him  from  his 
seat,  and  push  him  along  the  aisle,  out  on 
the  platform,  and  when  tbey  arrived  on  the 
platform  he  refused  to  walk  down  the  steps 
in  the  ordinary  way  of  getting  off  a  car.  He 
seoned  utterly  Indlfflerent  as  to  wtaetlm  oc 
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nofc  1m  would  rec^re  any  Injury  from  the 
•xndsa  ot  that  force  whlcb  be  wu  Inrlttaic 
to  eaUM  his  vJocOoa,  and  probably  entwtaln^ 
ed  tbft  erameooa  Idea  that  1>  ocAar  to  re- 
coTOff  damages  tram  the  railroad  coaaapanf. 
It  was  necesBaiT  for  bim  to  at  least  paakkv^ 
resist  being  ejected,  and  that,  it  personal  lOr 
Jnry  resulted  tberefrom,  eren  by  tbe  exBP- 
elM  ot  ordtnary  care  on  tbe  part  of  tbs  etn- 
ployiSs  of  tbe  rallnal  aompany,  bis  claim  for 
damages  wonld  be  coRCspondin^  Inereaaed. 

Railroad  Co.  t.  aaiita»  38  Kan.  086,  17 
Pafi.  oar  snpiwaM  ooort  held  that,  tf  a 
penoB  la  a  troapasser  on  Gbe  train,  the  cen- 
dvcter  'baa  tbe  rii^t  to  eject  bim,  and  that 
tbm  railroad  comfuuqr  caa  en^  be  made  re- 
apooaible  for  the  fnJnzieB  Icflkrted  which  are 
wilifnt,  wanton,  or  maMdons.  The  Jnry  ki 
this  case  Seand  that  ttie  oonducter  did  not 
piuA  the  daiendant  in  enroc  f  aoia  tbe  iriat- 
flxn  wtttfaUy  or  maUctonaty,  but  that  he 
did  so  wanlMty.  The  teets  as  dtodoseA  by 
tbe  other  partlcidar  flndlngs  of  the  Jury  as 
above  eaUlnea  smtaln  this  general  flodlng 
that  such  act  was  not  done  wQlfaltr  or  mali- 
ciously, bnt  do  not.  ear  Judgmeat,  saatain 
the  genacal  rardlct  Isi  Cam*  of  the  plalntig 
beiow;  and  they  Tfartoally  negatiTe  the  gen- 
eral finding-  that  tbe  conducter  pnalKd  the 
defendant  la  catres  from  the  ptetflorm  wan- 
tonly; henec  we  do  mit  hesUato  to  ctaazao 
tertw  sucfa  tedlag  ai  moely  a  genecal  con> 
elusion  Ineonroetly  drawn  the  Jury  from 
the  othnr  mom  apedfic  flndlngB  of  fact,  and 
under  the  rule  laid  down,  in  Railroad  Ca  t. 
Plnohetf,  35  Kan.  sadi  gewral  flndfaig 
or  coBcInslon  may  he  wholly  Ignored.  With 
this  elUD&natedi,  the  ptelntiff  in  error  was 
eatltied  to  Jodpnent  oa  the  special  findings 
of  fact%  the  guwal  TovdM:  to  tbe  ccmtiaiy 
notwithstanding,  and  tbe  coort  bdow  erred 
In  ovemxUng'  tta  mothm  tor  such  Judgment. 
Becaoae  of  ancb  crter,  the  Jodgmfat  eC  Ifte 
comt  below  wlH  he  rcvcrmd,  and  die  eanae 
Femande^.  with  direettona  te  eater  judgment 
apoa  tiieapcdal  flnfiugs  of  facts  hi  favor  of 
the  detendant  in  that  eoort: 


UNITED  STATES  WIND-ENQINB  & 

roacp  CO.  t.  da  via » 

(Court  of  Appeals  of  Kaneas,  Nortbem  Depart- 
ment, E  D.  Mot.  11,  1885.) 

COSPOII&WOIIB— liUMLlTT  OP  STOOKaOLDVBC. 

1.  Hie  boobs  cf  a  eorporatioii  famiah  crri- 
deuce  as  to  what  persons  are  entitled  to  the  rigbtB 
and  privileges  oi  stookholders,  and  as  to  whom 
creditors  nijiy  look  for  payment  in  the  event  of 
tbe  itmntvon'.7  of  the  corporation,  and  creditors 
oif  th»  corixinttioa  are  preumed  to  hare  relied  nff- 
on  the  books. 

2.  A  Buere  agreement  to  purchase  stock  in 
the  fuhire,  which  lias  never  been  acted  npon  by 
the  party  or  the  officers  of  tbe  company,  althDUsh 
three  years  have  elapsed  ftlnce  it  was  signed,  do 
stock  ever  haviim  bcpn  issued,  or  a»9easment 
mn<te  npou  ttio  utock.  in  pursuance  of  the  terms 
of  said  ogret'iueu't.  doca  not  create  an  indlTidnal 

a  Behearlng  denied. 


UatdUtT  on  the  part  of  the  signer,  ae  as  to  duuge 
him  with  the  debts  of  the  corporation. 
(Srllabu  by  tbe  Goort) 

Error  Ikom  district  eowrt;  Mia  was  county; 
Z.  T.  Ebuen,  Jwdge  pn  Itan. 

Actlmi  by  tke  Uidted  States  Wind-Engine 
&  Pump  CemiMLny  against  B.  li.  DaiTis. 
Jndgment  fer  defoodant,  and  plaiBtMt  brtaiga 
error.  Affirmed. 

D.  B.  Sowers  and  N.  B.  Amtrfd,  for  ptaintlfT 
in  &ctoT.  Qnlntom  ft  Qnintou,  fw  defendant 
In  error. 

(JILKEnSON,  P.  jr.  Plaintiff  in  CFrror,  as 
platntift  bdow,  obtained  a  Judgment  against 
the  FloPence  Water  Supply  Company.  Exe- 
cution was  issued  on  satd  Judgment,  and  duly 
returned  uuBBtiefied.  Thereafter  plaintiff  fil- 
ed tta  motion,  and  acrred  proi)er  notice  on  the 
d^endant  In  error,  for  the  purpose  of  obtain- 
ing execution  against  him  as  a  stockholder 
In  Bald  cwporatton.  Tbe  court,  after  hearing 
the  testimony,  overruled  the  motion.  Of  this 
the  plalntllf  In  error  complains,  and  we  are 
called  upon  to  review  the  action  of  the  court 
The  correctness  of  the  Judgment  of  the  court 
below  rests  upon  the  queertlon  whether  or  not 
B.  M.  Davis  was  a  stockholder  in  the  Flor- 
ence Water  Supply  Company  at  the  time  the 
execution  against  the  property  or  effects  of 
the  corporation  was  found  to  be  ineflPectoa!. 
If  he  was  not,  then  the  Judgment  is  correct. 
It  appears  from  the  record  that  the  defend- 
ant, B.  M.  Davis,  with  12  others,  at  aom» 
time  signed  the  following  agreement: 

"We  whose  names  are  subscribed  hereto 
agree  to  subscribe  for,  and  purchase  from 
the  Floi-euce  Water  Supply  Company,  tha 
amouut  of  stock  and  first  mortgage  bonds,  in 
egual  parts,  of  said  company.  Each  share 
of  stock  is  one  hundred  doUarSv  and  eacb 
mortgage  bond  of  tbe  nominal  value  of  one- 
hundred  dollars.  And  for  each  one  hundred 
dellara,  cash,  paid  in  smh  Installments  as  tbe 
directors  may  from  time  to  time  call,  said 
company  agrees  to  deliver,  on  payment  of 
said  subscription,  to  the  aubscribac,  for  each 
one  hundred  dollars,  one  share  ol  stock  and 
one  mortgage  bond  of  the  dewmlnatlon  afore- 
said. The  rate  of  interest  and  date  of  said 
bond,  and  tbe  time  tbey  shall  -nm,  shall  be 
determined  by  the  directors. 

Names.  Ne.  «f  iitaarea^  Amout 

B.  M.  Davis  10  U^OOff' 

When  this  agseMueat  wm  slgae*,— before 
OF  afte  the  orgaafeaitloB  of  tfte  eompasy,— 
the  record  dees  net  show;  bat,  fnai  the  dr- 
cnmstances  surroouding  it,  we  are  led  to  tbe 
conelualon  ttat  It  was  pftor  te  tbe  evganlsa' 
tSon.  It  Is  also  shewn  by  tbs  reewd  that  s 
charter  was  0 led  on  tbe  12th  day  ef  FebruarT; 
1887,  with  tbe  sccretany  at  state;  tbat  In  8sp> 
tember.  18S7.  a  stock  ledger  was  opeaed.  aad 
stock  charged  to  dlftcpsat  parties  tUmraom; 
that  among  those  whose  naanes  appear  ml  this 
ledger  were  smne  of  those  wtaose  naasav  ware 
on  said  agreement}  aad  sthaa  wbs  dM  not 
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rign  It;  tbftt  the  nama  of  B»  If.  Dmrla  <tom 
not  apiwar  oh  tbe  ledger;  tbat  be  was  Berer 
assesssd  or  on  aecooflt  of  anr  atnak,  bat 
tliat  the  Ideatical  atB<A  f»  whicta.  ha  vaa  snpr 
posed  to  aobscribe  im»  aaacawd,  tbe  awne  s« 
tbe  cthflf  atoelE,  but  net  to  Mr.  DttTim  tbatM 
Btock  was  erer  laaae*,— ainnils  charged  an 
tbe  stock  ledgw  to  the  imuUcb  aa  aawcaic 
menta  were,  made  tlwrae%  and  as'  IlieBe  a»- 
MBSioaUa  wen  yaki  tbe'  partlaB  laere  cce^ 
ited  with  tbe  amomttia  paid.  Vndier  tbe  faeba 
us  dtoeleeed.  tai  tbe  reeonl,  we  peroeJwe  no 
error  in  the  mllne  of  tbe  coott  betom  T3ut 
oDly  teatiLmonr  wU«b.  In  aitr  aaauner  at>- 
tempts  ta  connect  tba  defendant  wftta  thi»  car- 
poration  is  tbe:  agveemeaft  wUab  ba  stRDaO; 
and  tbat,  taken.  In.  Its  atnogaat  aust^  could, 
not  be  euaddered  aa  a  sabaertDtkiii  for  atook, 
but  an  exeeutorr  agreancut  to  saboorlbe  for 
Btock  and  to  yaMbase-  flrat  nurtsBse  bends 
at  awne  Catost  tfane,  wheat  certain  things 
were  performed.  \xf  tte  ewnpanT.  Ike-  inl^- 
acrlptloa  to  stock  and.  tbe  pnucbase  of  tbe- 
btmda  fonned  aa  eniire  coiHtmefc,  aacb  de- 
pend log  on  tb»  other,  and  the  company  uinttt 
not  enforce  this  cou  tract  against  any  of  tbe- 
Bigoera.  as  to  tbe  stock,  withoal  tmdeting^ 
tlie  bonds,  or  for  tbe  bonds  wltbeat  titer 
BtoclL;  and  the  fact  that  It  la  not  ^wm 
that  any  first  mortgage  booda-  were  ever  to- 
sued  as  proTldod  for  in  tbe  agreeniMit,  and 
that  some  only  of  tboae  who-  signed  this 
agreement  were  asaewed,  aiaut  tha[k  others, 
who  were  not  partite  to  the  aoceemoDt,  be- 
cume  meinbexs  of  tbe  catpemtion,  and  tiiat  no 
asKesament  on  any  stock  was  ever  made 
against  said  DaviB,  points  strongly  to  tbe 
conclusion  that  tiUls  agreonent  was  made 
prior  to  the  organization,  and  that  tt  wa* 
afterwards  abandoned  and  a  nerw  sttbseriib- 
tton  maxie.  The  indiTldual  liability  of  stock- 
hoidera  fur  the  corporate  debts  depends  sole- 
ly (ML  provisions  of  potitlve  iaw;  or,  aa 
Chief  Justice  liorto*,  baa  expressed  It:  "Net- 
tber  in  law  nor  In  equity  are  stoekbolders 
contributing,  to  tbe  capital  of  au  tncfH^Mrated 
company  Indlvidaally  liable  tax  tbe  poymwit 
of  the  debts  of  the  corpcxutloa.  The  UalillLty 
arises  solely  by  constitutional  or  stotntovy 
provisions."  Hentlg  v.  James,  22  Kan.  326. 
We  think  this  Is  a  much  stronger  ease  than 
&IcCormlck  T.  Fuel  Co.,  4S  Kan.  614.  29  Pac. 
1147.  In  that  case  the  court  held  tbat  as  the 
written  agreement  signed  by  the  parties  be- 
fore the  orgaaizatlon  of  the  company,  as  well  as 
the  parties  who  signed  tbe  same,  was  accepted 
and  acted  upon  as  the  sabscr^tlon  paper  or 
EDbacrlptlon  book  to  the  capital  stock,  the 
parties  having  paid  assessments  thereon  they 
were  ttonnd,  clearly  Indicating  that  in  tbe 
absence  of  tbe  action  of  the  parties  and  ot- 
licers  they  would  not  have  been  ao.  But  In 
ttie  ease  at  bar  there  are  no  auch  acts  of  the 
company  or  of  Davis,  but  on  the  contrary 
the  very  oppoalte  appears.  It  does  not  af- 
firmatively appear  tbat  tbe  agreement  ctf- 
fered  In  testimony  in  tbia  action  was  an 


agreement  to  subscribe  for  stock  In  any  ear- 
peration  then  PMlsflng;  It  la  not  shown  tta* 
it  was  ever  txaXLg  pcftsented  to  tbe  directors 
of  tbe  company^  and  accepted  by  any  tvprn- 
lar  vvte  or  order..  It  was  a  mere  open  proper 
Bltion.  It  Is  wen  settled  that  a  subscrlptlo*' 
flar  shares  In  a  eorp<nn.tliiMi  thereafter  to  b* 
formed  under  a  general  law  may  be  accepted 
by  the  board  of  dtrectora  of  the  con^iony  aCk- 
er  oxganisatlon.  Moe.  Prtv.  Coiik  ft  28;  Mte-  ; 
Qormidc  v.  Fuel  Co.,  48  Kan.  614,  29  Ptie. 
tt47.  We  think  that  the  converse  of  tU» 
rule  la  equally  tro^  and.  In  ord^  to  create 
an  Indftvldoal  UabUl^  en  the  part  ef  a  stock- 
holder ft>r  the  didsts  of  the  company  upon  » 
mere  sgreement  to  subscrllie  for  stock,.  It 
must  appear  ttiat  the  corporation  existed  at 
tka  tiau  the  agreement  was-  mad^  «r  UMrt 
tbe  agreement  was  presented  to  tlie  dhiictw 
of  the  corporatlxui  after  Us  (Hganizatlon,  andl 
accepted  by  a  regular  vote  or  order.  TMa 
agrceiuMit  i»  vagne-  and  ludeOnlte.  While 
it  Is  true  that  It  specifies  the  amount  or  xwo- 
portion  «f  the  capital  ^wek  tdie  parUes.  8gre» 
to  take,  yet  It  does  not  specify  tbe  aimoant 
capital  stock  to  be  «ni^yed,  or  by  whom 
the  company  is  to  be  organJaed..  Befora  tke 
payment  of  subscriptioo  can  be  competOedU 
the  capital  to  be  employed  muHb  he  fixeA 
and  certain  and  a  bona  fide  auhaorlptlOM 
must  be  made  and  a  complete  orgBnlzatkn 
effected.  Mlolog  Ga  v.  Settle,.  OA.  Kan. 
38  Pac.  483;  Bank  v.  Votaw,  51  Kaa  366,  32 
Pae.  nil. 

The  regtstratlon  vt  stock  required  by  tbe 
statute  Is  in  part  for  the  ben^t  of  tbe  pub- 
lic, and  to  provide  credtt(»«  with  a  recortf 
of  those  who  are  tandtvldwilly  liable,  to  case 
the  cwpocatlon  beeomes  unable  to  meet  Its 
obttgation^  Under  onr  coostltDtlou  and 
statutes^  tbe  taidivldoal  liability  stands  as  a 
sort  of  avrety  fior  the  corpcwate  liability,  anA 
credtton  of  the  ctsparatlon  axe  prestuned  t» 
contract  with  refereDce  to  the  indlrldaet  re* 
spon^blilty  of  tbe  stoclcbolders.  The  genenil> 
mlQ  1»  that  the  books  of  the  eorpocaliOQ  fur- 
nish evidence  a»  to  what  perama  are  entltledi 
te  the  rights  and  privtleges  of  stockbcddon^ 
and  aa  to  whmn  credktors  may  look  for  par- 
ment  in  the  event  of  the  insolvent  of  the 
corporation.  Creditors  of  a  corporation  are 
preewaed  to  bave  relied  upoa  the  boofcsL 
Plumb  V.  Bank,  4fi  Kaa.  ISA,  29  Pac  609.  Im 
this  case  tbe  company  had  tipened  a  stotA. 
ledger  tot  tbe  purpose  of  resordlng  all  trans- 
actions with  their  Btoekholdsrs  aa  to  the 
shares  of  stock  owned  by  them.  Dsvli^ 
name  never  appeared  ttieiflon  in  any  mamMr. 
No  stock  bad  ever  been  issued  or  chatted  ts 
him,  Der  had  any  stock  Id  hia  name  ever 
been  aeaessed.  How,  then,  can  it  be  said  that 
Davla  was  a  stockholder  in  the  oorporatiwk 
at  the  time  the  eieeutlon  against  the  pi^o^ 
erty  at  effects  of  tbe  corporation  was  faaaS 
to  be  ineffectual?  Finding  no  error  fa  tke- 
record,  the  judgment  of  the  district  fHmrk 
will  be  affirmed.  All  the  judges  concurring 
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SWOFFOUD  BROS.  DRY-GOODS  CO.  t. 
ZEIGLBB.' 

(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.   Dec.  3.  1895.) 

AtTAOBSISKT— ROLIKOS  0:!T    HOTIOH  TO  DlBSOLTI 

— Ey  in  BSCE — Review. 

1.  When  the  plaintiEF  in  an  action  introduces 
evidence  which  is  only  remotely  related  to  the 
issue  being  tried,  and  which  might  be  refused 
as  Irrelevant  and  immaterial,  it  is  oot  error  for 
the  court  to  permit  the  defendant  to  Introduce 
evidence  concerning  the  same  matter. 

2.  Where  an  attachment  is  obtained  on  a 
debt  before  due,  on  the  ground  that  the  de- 
fendant had  disposed  of  hia  property  with  the 
fraudulent  intent  to  cheat  and  defraud  his  cred< 
iters,  and  where  the  disposal  of  property  which 
is  proven  is  not  of  a  nature  to  require  the  im- 

fiutation  of  a  fraudulent  intent  as  a  necessary 
egal  conclusion,  the  question  of  fraud,  on  a 
motion  to  dissolve  the  attachment,  is  a  mixed 
question  of  law  and  fact,  to  be  determined  by 
the  trial  court  or  judge,  and  the  decision  is  not 
subject  to  review  by  an  appellate  court  when 
the  hearing  was  had  upon  oral  testimony  which 
was  conflicting,  or  when,  upon  the  facts  proven, 
diiferent  GODdwona  mipit  reasonably  be  made 
aa  to  the  intent. 
(Syllabos  by  the  Court) 

Error  from  district  court,  Ellis  county; 
Stephen  J.  Osborne,  Judge. 

Action  in  attachment  by  the  SwofFord 
Bros.  Dry-Goods  Company  against  Frank 
Zeigler.  From  an  order  discharging  the  at- 
tachment, idalntlff  brings  eiror.  Affirmed. 

A.  J.  Bryant  and  B.  O.  EUIb,  for  plaintiff 
In  enor.  Mobler  ft  HU1»,  tm  defendant  In 
error. 

GARTER,  J,  The  UTOTB  aadgned  and 
which  require  consideration  In  this  case  are 
two.  The  first  arises  upon  the  ruling  of  the 
trial  Judge  In  the  admission  of  certain  tes- 
timony over  the  objection  of  the  jdaintlff  In 
error,  and  the  second  Is  as  to  the  correct- 
ness of  the  conclusions  drawn  from  the 
facts  and  evidence  in  the  case.  The  deci- 
sions complained  of  were  made  by  the 
Judge  at  chambers,  upon  the  hearing  and 
sustaining  of  a  motion  to  dissolve  an  at- 
tachment obtained  by  the  plaintiff  In  error 
In  an  action  Instituted  by  it  against  the  de- 
fendant in  error  in  the  district  court  of  Ellis 
county.  The  action  was  on  a  claim  before 
due,  and  was  brought  for  the  purpose  of  ob- 
taining an  attachment,  on  the  statutory 
ground  that  the  defendant  bad  disposed  of 
his  property  with  the  fraudulent  Intent  to 
hinder,  cheat,  and  defraud  his  creditors  In 
the  collection  of  their  debts.  In  the  exam- 
ination of  the  defendant  and  others  as  wit- 
nesses for  the  plaintiff,  great  latitude  was 
allowed,  and  almost  everything  was  made 
a  subject  of  inquiry  which  had  the  least 
tendency  to  show  fraudulent  conduct  or  a 
frandnlent  Intent  on  the  part  of  the  defend- 
ant The  Indebtedness  sued  on  was  con- 
tracted by  the  defendant  and  his  brother 
several  months  prior  to  the  commencement 

t  Behearipg  denied. 


ot  the  action,  by  the  purchase  of  a  stock  of 
goods  and  merchandise  from  the  plaintiff. 
The  plaintiff  claimed,  and  Introduced  evi- 
dence to  show,  that  the  defendant  obtained 
the  credit  by  making  a  false  property  state- 
ment, and  that  he  was  aided  and  assisted 
therein  by  the  Bank  of  Hays  City,  to  which 
he  afterwards  executed  a  mortgage  on  the 
goods  and  other  property.  This  mortgage 
to  the  bank  was  the  claimed  frandnlent  dis- 
posal of  proper^  by  the  defendant  When 
the  goods  were  purchased,  the  Bank  of 
H^s  City  being  applied  to  by  the  plaintiff 
for  Information  as  to  the  responsibility  of 
Frank  and'  Watson  Zelgler,  its  president 
stated  that  he  considered  them  all  right; 
that  the  bank  had  done  buslnras  with  them, 
and  found  them  good  pay.  This  recommen- 
dation, It  was  contended  by  plaintiff,  was 
not  made  In  good  taitb,  was  not  believed  to 
be  true,  and  was  given  for  the  purpose  of 
aiding  Zelgler  In  the  perpetration  of  a  fraud 
upon  the  plaintiff,  whldi  was  consummated 
by  .the  execution  of  the  nuHtgage.  Because 
of  this  line  of  testimony,  the  defendant  was 
permitted  to  show  by  the  president  of  the 
bank  the  character  of  some  of  his  deidlngs 
with  the  bank  previous  to  the  purchase  of 
the  goods  In  question,  as  tending  to  show 
that  he  was  in  good  credit  with  the  bank, 
as  a  borroww  of  money,  and  Out  tbe  bonk 
honestly  recommended  him  as  a  man  wcorttay 
of  credit  TbSs  testimony  was  admitted 
over  the  objection  of  the  plalntlfl  im  the 
ground  that  It  was  Irrelevant  and  Immate- 
rial to  any  Issue  being  tried,  and  presmts 
the  first  ruling  assigned  as  error.  In  this 
objection  we  are  Inclined  to  agree  with 
counsel  for  plaintiff  in  error.  The  evi- 
dence was  too  remote  to  have  any  lefi^ti- 
mate  bearing  upon  any  material  tnxA  to  be 
tried,  and  was  entitled  to  no  consideration 
whatever.  At  the  same  time,  It  was  prob- 
ably no  more  remote  than  much  of  the  otI- 
dence  Introduced  by  the  plaintiff  upon  the 
same  line  of  Inquiry,  and  was  quite  as  rele- 
vant In  the  disproof  of  the  frand  alleged  as 
the  ground  of  attachment  as  was  some  of 
the  evidence  of  the  plaintiff  In  its  proof. 
The  fact  that  the  debt  was  fraudulently 
contracted  might  in  some  cases  be  properly 
shown  for  the  purpose  of  characterlring  a 
subsequent  disposal  of  property  which  the 
debt  represented.  But  In  such  cases  the 
refutation  of  the  charge  of  fraud  may  be  as 
broad  as  the  charge  itself.  Both  parties 
seem  to  have  been  treated  with  equal  lltn 
erallty  in  the  admission  of  testimony  that 
was  offered,  and  tbe  plaintiff  has  no  Just 
reasons  for  complaint  If  the  defendant  was 
permitted  to  follow  ■  Into  devious  ways 
which  were  first  entered  by  It 

Tbe  other  error  complained  of  requires  for 
Its  consideration  the  examination  and  weigh- 
ing of  the  evidence.  The  witnesses,  for  tbe 
most  part  testified  orally  before  the  Judge 
who  heard  the  motion,  and  be  had  oppor- 
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tnnities,  In  weighing  their  testimony,  which 
do  not  come  to  a  reviewing  court  from  the 
written  record.  It  is  contended  on  the  part 
of  the  plaintiff  In  error  that  there  is  no  con- 
flict In  the  evidence,  and  consequently  that 
only  one  conclusion  can  be  drawn  therefrom. 
In  all  cases  of  this  kind  the  main  Inquiry 
must  be  directed  to  the  Intent  of  the  party 
against  whom  the  fraud  is  charged,  the  mo- 
il y»  wliich  prompts  an  act  being  often  of 
more  Importance  than  the  act  itself.  A  par- 
ticular disposition  of  property  by  a  debtor 
may  be  properly  sustained,  when  made  hon- 
estly and  In  good  faith,  when  a  like  disposi- 
tion in  another  case  would  be  condemned, 
and  held  to  be  fraudulent,  because  of  the 
motive  which  Inspired  it.  Or  an  act  may  be 
of  such  a  character  In  Itself  that  the  law 
will  conclusively  impute  the  fraudulent  in* 
tent.  This  is  so  when  a  fraud  is  perpe- 
trated as  the  natural  and  necessary  effect 
of  the  act  The  only  ground  for  the  at- 
tachment In  this  case  was  the  alleged  fraud- 
ulent disposal  of  property  by  the  defendant 
with  Intent  to  cheat  and  defraud  his  credit- 
ors. The  disposition  of  property  relied  up- 
on to  siutain  this  charge  was  the  execution 
of  a  mortgage  which  purported  to  secure 
the  payment  of  several  notes,  amounting  to 
about  $3,000,  given  by  Zelgler  to,  and  own- 
ed by,  the  Bank  of  Hays  City.  The  actual 
bank  Indebtedness  was  only  abont  $350,  the 
balance  of  the  $3,000  being  made  up  of  va- 
rious sums  due  to  other  creditors  of  Zelg- 
ler, for  whom  the  securities  were  demanded 
and  taken  In  the  name  of  the  bank.  One 
mortgage  was  thus  given  to  secure  the  sev- 
eral claims  due  the  bank  and  others  by  the 
advice  and  directions  of  the  attorney  of  the 
bank,  by  whom  the  mortgage  was  prepared. 
Whatever  may  be  said  as  to  the  validity  of 
such  a  mortgage,  it  cannot  be  held,  as  a 
matter  of  law,  that  It  was  made  with  a 
fraudulent  Intent.  The  fraud  alleged  must 
be  proved.  An  attempted  preference  of 
creditors,  even  though  futile,  If  such  prefer- 
ence Is  permissible,  Is  not  necessarily  fraud- 
ulent. Tootle,  Hosea  &  Co.  v.  Ooldwell,  80 
Kan.  125.  1  Pac  820.  The  fact  that  the 
debt  may  have  been  contracted  by  means  of 
a  false  property  statement  has  little  direct 
tendency  to  show  that  a  mortgage .  executed 
four  months  afterwards  waa  made  with  an  In- 
tent to  cheat  and  defraud  creditors.  Fur- 
niture Co.  T.  Armstrong,  46  Kan.  270,  26 
Pac.  093.  The  Judge,  hearing  the  witnesses, 
and  having  before  him  all  the  facts  and  cir- 
cumstances surrounding  the  several  trans- 
actions inquired  Into,  found  that  the  charge 
of  a  fraudulent  Intent  on  the  part  of  the  de- 
fendant, as  made  In  the  afQdavlt  for  attach- 
ment, was  not  sustained.  We  cannot  say 
that  In  so  doing  any  error  was  committed. 
The  order  of  the  court  discharging  the  at- 
tachment Is  affirmed. 

CLARK,  J.,  concurring.  GILKESON,  P. 
1^  did  not  sit,  having  been  of  counaeL 
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BBOWN  et  al.  v.  OLOUD  GOUNTT  BANK 
et  si. 

(Oourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.  Not.  11, 1885.) 

LiKiTAtiOK  or  AonoKS— Rbubv  vob  Fbaod 

— EVIDENOB. 

1.  The  statutory  limitation  of  the  time 
within  which  "an  action  for  relief  on  the  ground 
of  fraud"  mast  be  commenced  only  applies 
when  the  party  against  whom  the  bar  of  the 
Btatnte  is  mterpoeed  is  required  to  allege  f  rand 
inpleading  his  cause  of  action,  or  to  prorcncrand 
to  entitle  him  to  irelief. 

2,  When  ownership  Is  a  material  and  nlti- 
mate  fact  to  be  determined  In  an  action,  and  is 
controverted  npon  the  trial,  the  witnesses  shonld 
testify  to  the  particular  facts  within  their 
knowledge  which  bear  upon  snch  question,  and 
not  give  their  mere  opinions  and  oondosiona 
thereon. 

(Syllabns  by  tiie  Court.) 

Error  from  district  court,  Oloud  ooimty; 
F.  W.  Stnrges,  Judg& 

Action  by  N.  B.  Brown  and  others  against 
the  Cloud  County  Bank.  Helen  Roberts 
filed  an  interpleadw.  From  a  judgment  In 
favor  of  Boberts,  plalntUEi  bring  error.  Be- 
versed. 

J.  W.  Sheafer,  for  plalntiflFs  In  wror.  Theo. 
Lalng  and  Kennett  &  Peck,  for  d^endanta 
In  error. 

OARYER,  J.  Various  »rors  are  assigned 
In  this  case  by  the  plaintiffs  In  error,  bnt  the 
only  one  which  we  deem  of  sufficient  Im- 
portance to  consider  at  any  length  Is  that 
baaed  npon  the  action  of  the  court  In  direct- 
ing the  Jury  to  return  a  verdict  against 
plaintiffs  in  error,  who  were  plalntitb  below. 
The  verdict  was  so  directed  on  the  ground 
that  the  plaintiffs*  cause  of  action  waa  vir- 
tually one  for  relief  on  the  ground  of  fraud, 
and,  as  more  than  two  years  had  elapsed 
since  the  fraud  was  committed,  the  bar  of 
the  statute  of  llmltatlcms  precluded  any  re- 
covery. The  question  this  court  has  to  con- 
sider Is,  is  this  a  case  to  which  applies  the 
statute  limiting  the  time  for  commencing 
"an  action  for  relief  on  the  ground  of  fraud"? 
The  facts  are  these:  N.  B.  Brown  A  Co., 
plaintiffs  In  error,  obtained  a  Judgment  In 
the  district  court  of  Cloud  county  on  April 
29,  1881,  for  $310.70.  against  S.  J.  Roberts. 
On  April  27,  1886,  an  execntlon  was  Issued, 
and  returned  "No  property."  By  proceed- 
Ings  in  garnishment  instituted  December  8, 
1888,  certain  money  deposited  in  the  name 
of  S.  J.  Roberts  in  the  Cloud  Connty  Bank 
was  attached  as  his  property.  Helen  Rob- 
erts, wife  of  8.  J.  Roberts,  filed  an  Interplea, 
claiming  to  be  owner  of  the  money,  npon 
which  issue  was  Joined,  and  a  trial  had  be- 
fore the  court  and  a  Jury.  On  the  part  of 
the  plaintiffs,  evidence  was  Introduced  tend- 
ing to  show  that  the  money  attached  was  the 
property  of  S.  J.  Roberts,  and  that  any  claim 
made  thereto  by  his  wife  was  a  mere  sham 
and  pretense,  for  the  purpose  of  defrauding 
creditors.   On  the  other  band*  Helen  Bob* 
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erts  Introduced  evidence  tending  to  show 
that  on  or  about  April  25,  1881,  four  days 
before  the  Judgment  was  rendered,  S.  J.  Rob- 
erts conveyed  to  his  father,  Joshua  Roberta, 
his  farm  and  personal  property,  consisting 
of  7  horses  and  colts,  4  cows  and  calves,  45 
hogs  and  pigs,  400  bushels  of  com,  and 
farming  Implements,— being  all  the  property 
he  bad,— In  payment  of  an  existing  Indebted- 
ness of  S.  J.  Roberts  to  his  father,  and  that 
a  short  time  thereafter  Joshua  Roberts  exe- 
cuted conveyances  of  the  property  to  her. 
The  evidence  further  tended  to  show  that 
there  was  no  actual  change  of  possession  of 
any  of  the  property,  that  S.  J.  Roberts  con- 
tinued In  charge  and  management  of  the 
business  as  he  had  been  before  such  con- 
veyance was  made,  and  that  the  money  in 
the  bank  was  the  proceeds  of  hogs  sold  by 
blm  from  the  farm  a  few  days  before  the 
summons  in  garnishment  was  Issued,  which 
were  claimed  to  be  derived  from  the  prop- 
erty conveyed  to  Helen  Roberts.  The  court 
held  that  the  plaintiffs  were  barred  by  the 
two-years  statute  of  limitations  from  ques- 
tioning the  alleged  ownership  In  the  money 
attached,  and  directed  a  verdict  for  the  In- 
terpleader. 

In  thus  taking  the  case  from  the  Jury  and 
directing  a  verdict,  we  think  the  court  erred. 
This  cannot  be  considered  a  proceeding  on 
the  part  of  the  plaintiffs  to  set  aside,  on  the 
ground  of  fraud,  the  transfer  of  property  al- 
leged to  have  been  made  to  Helen  Roberts 
In  1881.  The  contention  of  plaintiffs  Is  that 
in  fact  and  In  law  there  was  no  transfer, 
and  that  the  claim  of  Helen  Roberts,  now  as- 
serted to  this  money.  Is  a  mere  sham  and 
ivetense,  which  cannot  successfully  cloak 
Itself  with  a  fabric  woven  out  of  former 
frauds.  The  gist  of  this  contention  Is  over 
the  existence  of  a  present  fact,— the  ownerr 
ship  of  the  attached  money,— and  former 
transfers  and  transactions  only  come  Inci- 
dentally Into  the  case.  This  limitation  ap- 
plies In  express  terms  to  "an  action  for  re- 
lief on  the  ground  of  fraud."  This  cannot 
be  held  to  apply  to  ervery  case  wherein  a 
fraudulent  transaction  may  be,  either  di- 
rectly or  incidentally,  inquired  Into.  It  must 
be  a  case  where  the  party  against  whom 
the  statute  is  nrgeA  as  a  bar  Is  seeking  re- 
lief to  which  he  claims  himself  entitled  be- 
cause of  the  fraud  of  the  opposite  party. 
In  other  words,  the  fraud  must  be  a  part  of 
the  substantive  caus^  of  action  on  which 
the  right  to  relief  is  founded,  and  without 
wlilch  no  cause  of  action  exists.  Jackson  v. 
Plyler,  88  S.  O.  496,  17  S.  B.  255;  Vasduyn 
V.  Hepner,  46  Ind.  589;  Detwllw  t.  Sctanl- 
thela,  122  Ind.  156,  23  N.  E.  709. 

The  pl^tlffs  do  not  base  their  proceedings 
on  fraud,  but  attach  the  property  simply 
upon  the  fact,  as  contended,  that  It  is  the 
property  of  the  Judgment  debtor.  The  ques- 
tion of  fraud  comes  Into  the  case  only  be- 
cause the  Interpleader  lays  claim  to  the 
Huoey  attached,  and,  as  evidence  of  her 


ownership,  endeavors  to  show  ttiat  It  Is  the 
outgrowth  of  other  property  transferred  to 
her  In  1881,  which  transfer.  It  Is  contmded, 
cannot  be  attacked  for  fraud,  because  of  the 
lapse  of  more  than  two  years.  Under  the 
testimony,  and  for  the  purpose  of  this  case. 
In  thte  court,  we  must  take  It  as  proven  that 
the  claimed  transfer  to  Helen  Roberts  ia 
1881  was  made  with  Intent  to  defraud  cred- 
itors, and  It  must  therefore  be  deemed  "ut- 
terly void  and  of  no  effect"  Oen.  St.  1889, 
par.  31^.  The  transfer  to  Joshua  Roberts, 
being  "unaccompanied  by  an  actual  and  con- 
tinued change  of  possession,"  must  also  be 
deemed  to  be  void,  unless  tt  ia  shown  to 
have  been  made  In  good  faith  and  on  suffi- 
cient consideration.  Id.  par.  8163.  The  good 
faith  and  the  sufficiency  of  the  eoneldera- 
tion  were,  under  the  testimony,  disputed 
questions,  to  be  determined  by  the  Jury; 
and,  until  determined  !a  f&vor  of  those  claim- 
ing under  such  conveyances,  the  transac- 
tions rest  under  the  condemnation  of  the 
law.  Lapse  of  time  is  of  no  aval!  to  one 
who  Invokes  such  fraudulrat  and  void  acts 
to  his  aid.  Were  the  plaintiffs  seeking  by 
a  direct  action  to  be  relieved  from  the  ef- 
fects of  these  conveyances,  by  having  then 
declared  fraudulent  and  having  them  set 
aside  by  the  Judgment  of  the  court,  they 
would  be  confronted  by  HiIs  statute  of  Umt- 
tations. 

Before  closing  this  opinion,  we  will  refer 
briefly  to  the  ruling  of  the  court  in  the  ad- 
mission of  testimony  over  the  plaintiffs'  ob- 
jection. Witnesses  were  allowed  to  give 
their  opinions  as  to  the  ownership  of  the 
property  in  controversy.  The  ownership  of 
the  money  at  the  time  It  was  attached,  and 
of  the  property  from  which  it  was  derived, 
was  the  specific  subject  of  Inquiry  on  the 
trial,  and  was  a  matter  fairly  disputed,  and 
for  determination  by  the  Jury.  As  such 
ownership  was  the  ultimate  fact  to  be  de- 
termined by  the  Jury,  the  witness ea  sbould 
not  bave  been  permitted  to  testify  directly 
to  that  fact  Such  testimony  was,  under  the 
circumstances,  merely  the  giving  of  their 
opinions  and  conclusions,  niey  should  have- 
stated  the  facts,  and  the  Jury  should  have 
drawn  the  conclusions.  The  Judgment  will 
be  reversed,  and  the  case  remanded  tor  a 
ndw  trioL   AU  the  Judges  concunins. 


CHICAGO,  B.  ft  Q.  R.  CO.  v.  GERMAN  INS. 
CO.  OF  PRBBPORT,  ILIi. 

(Oonrt  of  Appeals  of  Kansas,  Nortlieni  Depart- 
ment, O.  D.  Nov.  11,  1895.) 

BlVIBW  OM  APPIAL  —  ASBIONHEITT  OT  SSBOSS — 

JUDOMSyT  ON  PLBADINOa. 

1.  An  appeliaie  court  will  not  review  al- 
leged errors  occarrtng  upon  the  trial,  when  tiie 
overniling  of  the  motion  a  new  trial  ia  not 
assigned  for  error. 

2.  Where  a  petition  states  an  equitable 
eanae  of  action  in  favor  of  die  plalntuC,  but* 
because  of  the  failure  ts  allege  oertafai  feces 
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ther^B,  it  appeara  tbBt  there  1b  a  defect  of  par- 
tlea  pluntlff,  and  after  a  Kenaral  demnrTer  tbere- 
to  has  been  oTeimled  an  answer  is  filed,  which 
8iipE>Uet  the  aUegatieiis  which  thoold  hare  been 
set  oat  in  the  petition,  htld,  that  a  tootloo  h7  the 
defendant  for  judgment  in  its  favor  ta  the 
pleadingB  was  properlj  orermled. 
CBjrIhibini  by  tha  Ooort) 

Ems  from  district  court,  Washington 
county;  F.  W.  Sturges,  Judge. 

Action  by  the  German  Insurance  Company 
of  Freeport,  IlL,  against  the  Chicago,  Bur- 
lington &  Qulncy  Railroad  Company,  gran- 
tee and  assignee  of  the  Burlington  &  Mis- 
souri River  Railroad  Company  in  Nebraska. 
Judgment  tor  itlaintifl,  and  defendant  brings 
error.  Affirmed. 

J.  Q.  Lowe,  W.  W.  A  W.  F.  Guthrie,  and 
J.  W.  Deweue,  for  i^ialntlff  la  emv.  Omar 
Powell  aad  Q.  W.  Bamett,  for  dtfwMlant  in 
error. 

CLARK,  J.  This  action  was  brought  in 
the  district  court  of  Washington  county  by 
the  defendant  In  error  to  recover  from  the 
plaintiff  in  error  the  amount  paid  by  the  In- 
aurance  company  to  one  Frederick  ImhoCT 
on  account  of  a  loas  by  fire  which  he  had 
sustained  through  the  alleged  negligence  of 
the  railroad  company.  A  trial  was  had  be- 
fore the  court,  a  jury  being  waived  by  the 
parties  to  the  action,  at  the  March  term, 
1891,  which  resulted  In  findings  Id  favor  of 
the  plaintiff,  and  Judgment  was  rendered  in 
conformity  therewith.  The  petition  In  error 
filed  In  this  court  to  reverae  s^d  Judgmoit 
contains  the  following  assignments  of  «tot: 
"(1)  That  said  court  erred  in  overruling  and 
refusing  to  sustain  the  demurrer  of  said 
defendant  in  said  cause  to  the  petition.  (2) 
The  court  erred  in  refusing  to  render  judg- 
ineiit  for  defendant  in  said  cause  upon  the 
pleadings,  and  for  the  reasons  set  forth  In 
the  application  and  motion  therefor.  (3) 
The  court  erred  in  receiving  testimony  of- 
fered by  plaintiff  in  said  cauae  mei  the  ob- 
jection of  defendant  (4)  The  said  court 
erred  In  rendering  judgment  for  plaintiff  in 
Bald  cauae,  for  the  reason  that  the  same  was 
contrary  to  law,  and  was  not  sustained  by 
raffldent  evidence,  and  was  contrary  to  the 
evidence.  <5)  The  court  erred  In  rendering 
Judgment  for  plaintiff  In  said  cause  for  the 
sum  of  nine  hondred  fifty-two  dollars,  that 
amount  being  too  larg^  in  any  event.  (6) 
The  Judgmoit  and  fiudlogs  were  for  plaintiff 
in  said  cause,  when  they  ahocld  have  been 
for  the  defendant,  accwdlng  to  the  law  of 
the  land." 

The  defendant  In  error  insists  that,  not- 
withstanding the  record  shows  tliat  a  mo- 
tion for  a  new  trial  was  duly  filed  and  orer- 
mled,  this  court  cannot  review  any  errors 
which  occurred  upon  the  trial,  as  the  assign- 
ments of  error  do  not  include  the  overruling 
of  such  motion;  and  such  must  be  regarded 
the  settled  rale  ot  poraotiee  in  this  stata 
Gemm  t.  Frlnfc,  27  Kan.  624;  Olark  t. 
Scbnur,  40  Kan.  72,  19  Pac.  327;  Landaoer 


T.  Hoagland,  41  Kan.  S20,  21  Pac.  «45;  Clty 
of  McPherson  v.  Manning,  43  Kan.  129, 
Pac.  109;  Crawfoa:<d  v.  Railroad  Co.,  45  Kan. 
474,  25  Pac  805;  Blnns  T.  Adams,  54  Kan, 
615,  3S  Pac.  792.  The  <Hily  Qaesthns  then 
presented  by  the  record  are  as  to  whether  or 
not  the  court  erred  in  overruling  the  demur- 
rer to  the  petition,  the  motion  for  judgmestt 
on  the  pleadingB,  and  the  objectiott  to  the 
introduction  of  any  evidence  under  the  peti- 
tion. If  the  all^ations  of  the  petition  aie 
true,  the  railroad  ctanpany  was  liable  tor  the 
injuries  sustained  by  Imhoff,  and  the  Insur- 
ance company  was  In  equity  entitled  to  be 
subrogated  to  XmhofTs  rights,  to  the  ext^it 
of  the  indemnity  mcxiey  paid  blm  by  it. 
The  railroad  company,  however,  contends 
that  the  insurance  company  could  not  mala- 
tain  this  action  In  its  own  name,  as  under 
our  statutes,  as  CMistrued  by  our  sfipreme 
court  In  Railway  Co.  t.  Brehm,  54  Kan.  751,. 
89  Pac.  690,  a  right  <^  action  against  a  partjr 
for  negligently  and  wrongfully  destroying 
property  by  fire  la  not  assignable.  We  can- 
not concur  with  counsel  for  the  railroad 
company  that  the  decision  In  that  ease  Is 
pllcable  to  the  one  now  before  the  court,  ae- 
the  Insurance  company  did  not  sue  as  an 
assignee,  but  by  right  of  subrogatloa.  The 
policy  of  Insnrance  Issued  by  the  insurance 
company  upon  the  property  destroyed  was 
■  contract  of  Indenmlty,  and  the  Insurance 
company,  upon  paying  to  the  aasnred  the 
amount  of  the  policy,  became,  without  any 
formal  aesignment  or  any  exprem  stipula- 
tlon  to  that  effect,  subrogated  In  a  corre- 
iponding  amount  to  the  assured'e  right  of 
action  against  the  railroad  company,  which 
was  responsible  for  the  loss.  Under  the 
strict  rules  of  the  c<»nmon  law,  the  right  of 
the  Insurance  company  to  recover  against 
the  railroad  company  could  only  be  asserted 
in  the  name  of  the  assured,  while  under  our 
Code,  which  provides  that  "every  action 
must  be  prosecuted  in  the  aame  of  the  rati 
party  In  Interest"  with  certain  aception^ 
therein  mentioned,  which  do  not  aK>ly  in 
this  case,  such  right  may  In  certain  cases  be 
assarted  by  the  insurance  company  Is  its 
own  name.  St.  Louis,  I,  M.  &  S.  By.  0& 
Commercial  Union  Ins.  Oa,  139  U.  S.  223, 
11  Sup.  Gt  554;  24  Am.  &  Bug.  Bnc.  Law. 
306;  Connecticut  Fire  Ins.  Go.  t.  Erie  Ry. 
Co.,  7S  N.  T.  899;  Hustisftwd  Faixoers*  Mut 
Ins.  Go.  V.  Chicago,  M.  ft  St.  P.  By.  Co.,  6a 
Wis.  68,  28  N.  W.  64;  BaUway  Ca  v.  Plrfr 
Ass'n,  66  Ark.  163,  IB  8.  W.  43;  Ccntiuentai 
Ins.  Co.  T.  H.  M.  Loud  &  Sons*  lumber  Co., 
98  Mich.  139,  53  N.  W.  894;  Marine  Ins.  Gou 
r.  St  Louis,  L  M.  &  S.  By.  Co.,  41  Fed.  643^ 
The  railroad  company  further  insists  that,, 
as  it  appears  from  the  petition  that  the 
amount  of  the  loss  sustained  by  Imhoff  ex* 
ceeded  the  amount  alleged  to  have  been  paid 
him  by  the  Insurance  company,  the  action 
could  only  be  brought  by  Imhoff  alone,  or  by 
ImhoS  and  the  insurance  company  Jt^ntly,. 
and  that  the  railroad  company  could  not  b» 
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compelled  to  meet  the  insurance  company 
and  Imhoff  in  separate  actions;  and  cites, 
among  others,  the  case  of  Home  Mut  Ins. 
Co.  V.  Oregon  Ey.  &  Nav.  Co.,  20  Or.  5^,  26 
Pac.  857,  where  It  is  held  that  while  an  In- 
surance company,  after  having  paid  to  the 
owner,  under  Its  contract  of  Indemnity,  a 
part  of  the  loss  sustained  by  him,  thereby 
acquires  a  right  or  interest  in  the  cause  of 
action  against  the  wrongdoer  who  caused  the 
loss,  he  has  no  new  and  separate  cause  of 
action,  but  a  joint  right  or  interest  with  the 
assured  in  a  single  liability,  and,  united, 
they  are  the  real  parties  in  interest;  and, 
further,  that  it  Is  only  lu  cases  where  the 
amount  paid  by  the  Insured  exceeded  or 
equaled  the  value  of  the  property  destroyed, 
and  no  interest  remains  in  the  owner,  that 
the  insurer  can  maintain  an  action  against 
the  wrongdoer  in  his  own  name.  In  Marine 
Ins.  Co.  T.  St.  Louis,  L  M.  &  S.  By.  Co.,  M 
Fed.  643,  Judge  Caldwell,  In  construing  a 
section  of  the  Code  of  Arkansas  which  pro- 
vides that  all  actions  must  be  brought  in  the 
name  of  the  real  party  In  interest,  asserted 
the  rule  to  be  that,  "where  the  value  of  the 
property  destroyed  exceeds  the  Insurance 
money  paid,  then  the  suit  must  be  brought 
In  the  name  of  the  Insured";  but,  as  it  was 
alleged  Id  the  complaint  in  that  case  that  the 
plaintiff  had  paid  the  Insured  the  full  valne 
of  the  prc^erty  destroyed,  It  was  held  that 
the  latter  was  not  a  necessary  party,  and 
that  the  action  could  be  maintained  In  the 
name  of  the  insurer.  As  It  appears  from  the 
petition  in  this  case  that  the  amount  of  the 
loss  sustained  by  Imhoff  exceeded  the 
amount  paid  him  by  the  Insurance  company, 
and  that  the  railroad  company  had  failed 
and  refused  to  pay  the  same,  and  no  reason 
was  assigned  therein  for  the  failure  to  make 
Imhoff  a  party  to  the  action,  we  are  of  the 
opinion  that  the  petition  was  defective  in 
this  respect.  The  defendant  demurred  to 
the  petition  on  the  ground  "that  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  the  plaintiff  and 
against  this  defendant."  This  demurrer  did 
not  raise  the  question  as  to  the  defect  of  the 
parties  to  the  action.  Our  Code  provides 
that  "the  defendant  may  demur  to  the  peti- 
tion only  when  It  appears  on  Its  face  either 
•  *  •  (4)  that  there  Is  a  defect  of  parties 
plaintiff  or  defendant;  •  •  •  (6)  that  the 
jietition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  actlcm."  Code  Civ.  Proc. 
§  89.  It  also  provides  that  "the  demurrer 
shall  specify  distinctly  the  grounds  of  the 
objection  to  the  petition,  and  unless  it  does 
so,  it  shall  be  regarded  as  objecting  only  that 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  Id.  S  00.  The 
petition  stated  an  equitable  cause  of  action 
in  favor  of  the  plaintiff  for  the  amount 
which  the  insurance  company  paid  to  Im- 
hoff, and,  as  no  objection  w-u  raised  to  the 
petltitm  on  account  of  the  defect  of  parties, 
the  demurrer  thereto  was  properly  overruled. 


The  allegation  In  the  answer  that  "the  said 
Imhoff  has  no  claim  against  this  defendant 
for  damages  on  account  of  said  fire  referred 
to  in  said  petition,  and  had  no  claim  against 
this  defendant  at  the  time  of  bringing  of 
this  action,"  cured  the  defects  in  the  petition; 
and  the  railroad  company  could  not  there- 
after complain  that  the  action  was  not 
brought  In  the  name  of  Imhoff,  or  that  he  was 
not  joined  with  the  insurance  company  as 
plaintiff.  Had  not  the  reply  of  the  plaintiff 
put  in  Issue  the  other  allegation  in  the  an- 
swer, that  "this  defendant  settled  with  and 
paid  to  the  said  Imhctf  the  damages  he  had 
sustained  by  reason  of  said  fire  long  prior  to 
the  time  that  the  plaintiff  alleges  that  It 
paid  the  insurance  money  to  the  said  Im- 
hoff," the  defendant  would  have  been  enti- 
tled to  judgment  on  the  pleadings;  bnt  that 
issue  was  properly  joined  by  the  general  de- 
nial in  the  reply,  which  also  alleged  "that 
the  insurance  policy  was  valid  and  in  full 
force,  and  a  valid  claim  against  the  Insur- 
ance company,  at  the  time  it  paid  Imhoff 
the  amount  sued  for  in  this  action."  We 
think,  under  the  entire  pleadings,  a  cause  of 
action  was  stated  In  favor  of  the  plaintiff, 
and  that  the  motion  made  by  the  defendant 
for  judgment  on  the  pleadings,  as  well  as 
the  objection  to  the  introduction  of  any  evi- 
dence, was  properly  overruled.  No  errav 
appearing  In  the  record  of  which  this  court 
can  take  cognizance,  it  fidlows  that  the  judg- 
ment must  be  afflmted.  All  the  Jndffes  con- 
curring. 


WALKBB  V.  KIRSHNBR  et  at 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, 0.  D.  Nov.  11, 1885.) 

Acnon  OH  CovBHAiTT  or  WiBHinTT  — Bvidbhci 

— Pl.Bi.DINe  iXD  PbOOT. 

1.  In  a  Btlit  against  a  warrantor  on  cove- 
nants In  a  deed  wherein  the  plaintiff  claims  that 
he  was  evicted  from  the  property  in  question  be- 
cause he  had  yielded  the  possession  thereof  to 
a.  paramount  title,  it  Is  incumbent  on  him  to 
show,  not  only  that  he  yielded  possession  of 
the  property  to  what  he  supposed  or  was 
claimed  to  be  the  paramount  title,  bnt  that 
the  title  to  which  he  had  thus  yielded  was  in 
fact  paramount  to  the  title  of  any  one  else. 

2.  And  in  such  an  action,  where  the  assign- 
ment of  the  breach  is  special,  the  apedal  breach 
averred  must  be  the  breach  proven;  otherwise, 
there  will  be  a  fatal  variance  between  the  al- 
legations and  the  proof. 

(Syllabus  by  the  Court) 

Error  from  district  court;  Saline  conn^; 

R.  F.  Thompson,  Judge. 

Action  by  0.  H.  Kirshuo'  and  B.  W.  Blair, 
assignees  of  J.  A.  Fisher,  against  the  Dnion 
Pacific  Railway  Company  and  others.  Judg- 
ment against  defendant  Walker»  who  brings 
error.  Reversed. 

R.  A.  Lovitt,  for  plaintiff  in  errw.  C.  H. 
Kii-shner  and  E.  W.  Blair,  for  defendants  in 
error. 
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GILKESON,  P.  J.  This  wae  an  action 
broiwht  by  C.  H.  Klrshner  and  E.  W.  Blair, 
assignees  of  one  J.  A.  Fisher,  plaintiffs,  against 
tbe  Union  Pacific  Railway  Company,  William 
Walker,  and  Ann  Walker,  defendants,  In  the 
district  conrt  of  Saline  county,  Kao.,  upon  al- 
leged breach  of  covenants  of  warranty.  Trial 
bad  before  court  and  Jury.  General  verdict 
and  special  findings  returned  by  Jury.  Judg- 
ment rendered  thereon  against  the  defendant 
WUliam  Walker,  for  the  sum  of  9890  and  costs. 
William  Walker  brings  case  here  for  review 
npon  petition  In  error  and  case  made. 

The  petition  In  the  conrt  below  sets  forth: 
On  December  17,  IfiSl,  the  Union  Padflc  BaU- 
way  Company,  In  consideration  of  the  earn  of 
f 106.78,  conveyed  to  WUliam  Walker,  by  deed 
of  general  warranty,  the  following  tract  ot 
land:  The  S.  B.  ^  of  the  &  W.  ^  of  section  9, 
township  14  S.,  of  range  1  W.,  containing  40 
acres.  That  on  Angust  18,  18S3,  William 
Walker  and  wife,  In  consideration  of  the  sum 
of  9505.  conveyed  the  same  land,  by  deed  of 
general  warranty,  to  one  J.  A.  Fisher.  That 
on  September  17.  18S4,  Jesse  A.  Fisher  and 
wife,  in  consideration  of  the  sum  of  $900,  con- 
veyed the  same  land  by  deed  of  general  war- 
ranty to  one  William  A.  Martin.  That  on 
March  23,  1888,  WUliam  A.  Martin  and  wife, 
in  consideration  of  the  sum  of  $900.  convey- 
ed the  same  laud,  by  deed  of  general  war- 
ranty, to  one  J.  A.  Fisher.  That  on  the  16th 
day  of  November,  1888,  the  said  Jesse  A. 
Fisher  was  ousted  and  dispossessed  from  aU 
of  said  land  and  tenements  by  a  paramount 
title  fn  the  government  of  the  United  States. 
And  that  by  virtue  of  a  certain  assignment, 
to  wit:  "For  value  received,  we  hereby  seU, 
assign,  and  transfer  unto  C.  H.  Klrshner  and 
E.  W.  Blair  all  my  mterest,  right,  tltie.  de- 
mand, claim,  and  cause  of  action  against  the 
Union  Pacific  BaUway  Company  and  WUliam 
Walker  and  Ann  Walker  for  breach  of  cov- 
enants of  warranty  In  the  sale  and  convey- 
ance to  me  of  the  southeast  quarter  of  the 
southwest  quarter  of  Sec.  9,  Twp.  14  south, 
of  range  1  west,  in  Saline  county,  Kansas. 
tSigned]  J.  A.  Fisher,"— the  said  Klrshner 
and  Blair  became  entitled  to  aU  the  rights  of 
the  said  Jesse  A.  Fisher,  and  pray  Judgment 
against  the  said  defendants,  the  Union  Pacific 
Railway  Company  and  WUliam  Walker  and 
Ann  Walker,  Jointly,  for  the  sum  of  fl,000. 
Tbe  record  discloses  that,  after  the  action 
was  commenced,  a  Judgment  was  recovered 
against  tbe  Union  Padflc  Railway  Company 
on  tbe  17th  of  June,  1890,  in  the  sum  of 
^3G,  In  favor  of  Klrshner  and  Blair,  which 
was  paid  by  the  company  to  Klrshner  and 
Bl&lr,  and  was  received  by  them  in  fuU  satls- 
tection  of  tbe  claim  against  the  company. 

In  an  action  by  the  grantee  to  recover  dam- 
ages for  tbe  breadi  of  covenant  ctmtalned  In 
a  deed,  where  the  plaintiff  claims  to  have  yield- 
ed possession  to  a  paramount  title.  It  Is  in- 
cumbent  upon  him  to  show  by  sufficient  evi- 
dence, not  only  tbat  he  yielded  tbe  possession  of 
the  propertj  to  what  be  supposed  to  be  a  para- 


mount title,  bat  that  such  title  was,  in  fact, 
paramount  to  the  title  of  any  one  else  to  sucb 
property.  Sheetz  v.  Longlols,  69  Ind.  491;  Clark 
V.  Mumford,  62  Tex.  581.  In  this  case  the 
petition  alleged:  That  the  defendants  cov- 
enanted in  and  by  their  deed  that  they  were 
lawfully  seised  of  the  property;  that  the  same 
was  free  and  dear  <a  aU  Incumbrances;  that 
they  guarantied  the  quletand  peaceable  posses- 
sion thereof;  and  that  they  would  warrant  and 
defend  the  title  thereto  against  all  lawful 
dal^u^  etc.  That  the  defendants,  at  tbe  time 
they  executed  their  said  deeds,  did  not  have 
a  good  and  sufficient  title  to  said  premises, 
but  that  the  paramount  title  to  said  land  was 
at  that  time  In  the  United  States  govemmrat; 
that,  by  virtue  of  said  paramount  title,  the 
said  Fisher  was  evicted,  on  or  about  Novem- 
ber 16,  1888.  These  are  material  aUegations; 
yet  there  Is  no  evidence  In  the  record  that 
tfflided  to  sustain  them.  Fisher's  testimony 
was  twice  taken  in  this  action,  but  If  he  had 
ever  been  ousted  and  evicted  from  tbe  posses- 
sion of  this  property,  or  If  he  yielded  posses- 
sion to  what  he  supposed  to  be  a  paramount 
title,  be  faUed  to  testify  to  any  such  fact. 
His  testimony  on  this  point  Is:  "Ques.  You 
say  you  took  possession  of  the  40  acres  after 
the  purchase.  How  long  did  you  continue  In 
possession  of  the  40  acres  above  described? 
Ans.  I  bad  possession  or  control  of  the  40 
acres  up  to  about  the  early  part  of  1888,  when 
another  party  got  control,  through  filing  a 
claim  for  the  forty  acres  in  tbe  land  office. 
Since  then  I  have  had  no  possession  or  con- 
trol of  the  forty  acres."  If  we  take  the  rec- 
ords of  the  United  States  land  oSlce,  which 
were  introduced  over  the  objection  of  the  de- 
fendant, to  be  competent  as  evidence  of  evic- 
tion, but  not  to  establish  that  the  recovery  or 
eviction  was  under  paramount  title  as  against 
Walker,  who  was  not  a  party  or  privy  thereto 
(Clark  V.  Mumford,  QZ  Tex.  B31;  Rawle,  Cov. 
p.  229).  we  find  that,  at  the  time  of  the  ex- 
ecution of  the  deeds,  there  was  no  assertion 
of  outstanding  title,  not  even  a  claim  of  this 
kind,  as  aU  of  the  deeds  were  executed  be- 
tween December,  1881,  and  April,  1886;  and 
the  contest  shown  by  the  United  States  land 
office  records  was  not  Instituted  untU  some 
time  in  1887,  and  not  flnaUy  decided,  nor  did 
it  go  into  effect,  until  October  20,  188a  Yet 
the  testimony  of  Flaher  shows  that,  long  prior 
to  this  decision,  he  ceased  to  have  any  posses- 
sion or  control  of  this  land.  How.  then,  can 
it  be  said  that  he  yielded  possession  to  a 
paramount  title,  or  to  wtiat  be  supposed  to  be 
a  paramount  title,  of  which  the  evidence  faUs 
to  show  he  had  any  knowledge.  Did  he  ever 
Investigate  the  matter  of  title  In  any  manner 
before  he  left  the  land?  The  record  Is  sUent 
as  to  this,  and,  from  all  that  appears  therein. 
Fisher  may  have  sold  the  land— parted  with 
aU  his  title— early  In  1888,  and  to  the  party 
whom  be  claims  got  control  of  It  by  flUng  on 
the  same  In  the  United  States  land  office, 
though  there  Is  no  competent  evidence  of  any 
sudi  flUug  having  been  madew  Nor  Is  It  conced- 
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«doradmltted  inthlacase  tliat  tbe  title  waa  In 
the  gOTemment.  Now,  if  he  surrendered  po»- 
■sesston  to  some  party  claiming  to  have  the 
right  of  entry,  bnt  who  bad  no  such  right 
"early  in  the  year  1888,"  then  it  cannot  be 
said  he  yielded  possession  to  the  paramount 
title.  If  the  plaintiff  yields  possession  with- 
«nt  suit  to  a  pammount  title,  in  a  suit  against 
his  wanantor  on  covenant,  be  assumes  the 
Irarden  of  showing  that  tbe  title  to  which  he 
yielded  was  the  paramount  title.  Clark  v. 
Mumf ord,  62  Tex.  531 ;  Woodford  t.  Leaven- 
\mrth.  14  Ind.  311;  Marvin  v.  Apptegate,  18 
Ind.  42S;  dance  t.  CoBenbaugh,  47  Ind.  2S6; 
^eetz  T.  Longflois,  69  Ind.  499. 

The  erictdon  or  ouster  was  not  pleaded  in 
general  terms,  hut  a  particular  kind  of  evic- 
tion was  alleged,  and  an  Issue  was  Joined 
thereon.  The  evidence  should  have  supported 
the  allegation.  It  doM  not  A  party  cannot 
aDege  one  thing,  and,  to  support  the  same, 
proTe  a  state  of  facts  dissimilar  thereto.  Gar- 
vey  T.  Fovrter,  4  Sandf.  085;  Railway  Co.  v. 
Young,  8  Kan.  443;  Railway  v.  Dunmeyer,  19 
I&m.  539.  In  Dngger  r.  Oglesby,  3  HI.  App. 
ft^  It  was  held:  "In  case  of  covenant  for 
ipOet  enjoyment  and  general  warranty,  the 
assignment  of  a  breach  must  be  special;  oth- 
erwise, the  covenantee  might  recover  for  an 
eviction  occasioned  by  his  own  act  The  sp»- 
-chtl  breadb  averred  must  be  the  breach  prov- 
en; otherwise  there  will  he  a  variance."  See, 
ateo,  Owen  v.  Thcanas,  83  111.  32<^  Marston  v. 
Hobbs,  2  Mass.  437;  Powler  v.  Poling,  .6 
Barb.  165.  We  think  tbe  plaintiffs  below  have 
'Wholly  failed  to  sustain  tbeir  case  by  snf- 
-Jktent  evidence,  and  that  tbe  variance  be- 
tween tbe  breach  averred  and  the  one  proven 
Is  ftital.  The  Judgment  in  this  case  will  be 
reversed,  and  case  remanded,  for  further  pro- 
ceedings therein.  In  accordance  with  this  optn- 
JDn.  All  tbe  Judges  concurring. 


HALB  STBBT. 
Wout  of  AsvmJs  of  Ooloimdo.  Nov.  11, 1885.) 
OurcBLunoN  or  Mohtgaob  —  Ibtoxiutioh  or 

MOBTOAQOH. 

1.  A  nuvtgace  executed  hy  one  bo  Intoxlcat* 
■€d  as  to  be  without  consenting  capacity  will  be 
set  aside. 

2.  A  finding  on  cmflicting  evidence  will  not 
«■  Appeal  be  disturbed. 

Error  to  dtatrict  court,  Arapahoe  county. 

Action  by  CAiauncey  B.  Stery  against  Bmlly 
Bale  for  cancellation  of  a  mortgage.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror. Affirmed. 

Geo.  O.  Norrls,  for  plaintiff  In  error.  G.  W. 
TTaylor  and  S.  A.  Osbom,  for  defendant  in 
«rror. 

BISSELL,  On  the  6th  of  July,  1892, 
fltary  executed  a  general  mortgage  on  the  flz- 
turea  and  stock  In  trade  of  his  bakery  to 
Hrs.  Hale.  The  mortgage  was  foreclosed  tn 
tbe  ensning  August,  the  property  sold,  and 


the  proceeds  applied  by  Mrs.  Hale  to  her 
own  use.  Stery  brought  this  suit  to  cancel 
the  mortgage,  and  recover  the  damoxes  re- 
sulting from  the  foreclosure.  The  circa  m- 
stances  of  the  transaction  are  somewhat  pe- 
culiar. Tbe  case  lacks  some  of  the  ^mCTta 
of  an  actual  or  an  active  fraud  perpetrated 
by  the  hcdder  of  the  luatmmecit  The  real 
gravamen  of  the  suit  is  found  In  the  allega- 
tions which  charge  Story's  Incapacity  to  ex- 
ecute the  Instrument  He  alleges  he  was 
drunk,  and  had  no  knowledge  of  tlie  making 
of  the  Instnmient,  or  of  any  of  tbe  nastteri 
attending  the  transaction.  This  is  the  only 
fraud  charged.  He  does  not  aver  that  Sirs. 
Hale  in  any  manner  Induced  his  sitnation, 
and  admits  it  was  purely  voluntary.  The 
only  aiding  fact  Is  the  asserted  lack  at  esn- 
slderatlon  to  support  the  transfer.  Tbe  only 
possible  doubt  reflecting  the  accuracy  of  the 
Judgment  springs  from  ttils  clrenmstanc& 
Mrs.  Hale  denied  tbe  alleged  Incapacity,  and 
stated  tliat  Stery  was  Indebted  to  her  in  a 
sum  much  beyond  the  amount  of  tbe  mort- 
gage. Had  this  question  been  tried,  the  case 
would  have  been  free  from  tbe  sUghtMt  em- 
barrassment but  counsel  stipulated  to  try 
the  case  on  tbe  single  question  of  the  legality 
of  the  mortgage.  The  court  Intimated,  at 
the  conclusion  of  the  testim<»iy,  that  a  de- 
cree should  be  drawn  expressly  reserving  to 
Mrs.  Hale  the  right  to  maintain  a  suit  on  any 
claim  which  she  might  have  against  Btery. 
This  was  not  done,  but  the  judgment  spe- 
clflcally  canceled  the  mortgage.  During  the 
progress  of  the  trial,  Mrs.  Hale  testified  gen- 
erally concerning  the  account  between  her 
and  Stery,  gave  the  sources  of  the  funds 
which  she  claimed  to  have  loaned  bim,  and 
attempted  in  a  general  way  to  state  it 
Stery  denied  the  Indebtedness.  There  was 
no  evidence  about  it  save  that  ^ven  by 
these  parties,  aside  from  proof  of  some  ad- 
missions by  Stery  of  tbe  amount  of  the  daim 
and  tbe  genuineness  of  the  security.  If  this 
in  any  wise  tends  to  prejudice  the  plaintiff  in 
error,  it  proceeds  from  her  failure  to  insist 
on  an  adjudication  respecting  thla  debt. 
Stery  produced  much  evidence  to  show  that 
about  the  4th  of  July,  he  started  on  a  pro- 
tracted spree,  which  lasted'  until  some  time 
In  August  The  evidence  which  he  offered 
tended  to  show  that  he  was  drunk  for  sev- 
eral weeks  from  the  commencement  of  his 
dissipation,  and  during  all  that  time  was  to- 
tally Incapacitated  to  transact  business,  or 
to  understand  what  he  was  about  Mrs. 
Hale  admitted  bis  Intoxication,  but  put  tbe 
date  at  wblcb  he  became  Incapacitated  to 
transact  business  subsequent  to  the  6th  of 
July,  when  he  gave  the  mortgage.  Her  own 
evidence  and  that  of  the  witnesses  which 
she  produced  tended  in  the  same  direction. 
That  Stery  commenced  to  drink  before  the 
eth  Is  conceded  by  both  parties,  the  sharply 
defined  Issue  being  made  as  to  tiie  time  at 
which  be  became  so  drunk  as  to  be  reur 
dered  Incapable  to  nndentand  and  know 


Digitized  by  Google 


Oolo.) 


VAK  buhen  v.  people. 


£80 


what  he  WB8  abont.  The  erldence  was  r&cj 
ooaflJctinK.  The  court  found  with  Stery.  He 
held  hfm  entitled  to  the  cancelation  of  the 
mortgage  found  the  value  of  the  property 
to  be  $1,000^  and  adjndced  him  damases  in 
that  sum. 

Assnmtng  the  accuracy  of  the  coarf  a  con- 
«liiakwB  raapecting  the  facta,  there  Is  no  qoee- 
tlon  concerning  the  rightfulness  of  the  Judg- 
mmtt  It  was  early  decided  under  the  cItU 
law,  acwHding  to  Pothler,  *that  drunken- 
nees,  when  it  goes  so  far  as  ahaolntely  to  de- 
stroy the  reason,  renders  a  person  In  this 
statei,  so  Umg  as  H  cmtisraeB,  incapable  of 
contracting,  since  it  renders  htm  Incapable 
of  cooaent."  Poth.  Obi.  pt  1.  c.  1,  art  4,  {  1. 
The  earlier  dedsions  of  the  common  law 
were  not  thus  lenient  to  ihe  folblea  and  mls- 
fiMtimes  of  those  wlio  execnted  contracts 
while  in  a  state  of  Inebriety.  The  later  de- 
eislons,  however,  seem  to  have  pretty  gen- 
erally adopted  the  rule  of  the  dvU  law;  and, 
wberever  suits  have  been  tnrougbt  in  equity 
to  cancel  and  set  aside  bistruments  which 
have  been  executed  at  a  time  when  the  con- 
tracting party  was  incapable  of  consent,  the 
«ourtB  have  been  liberal  In  extending  thdr 
protection.  Motives  of  public  policy  seem  to 
be  the  ground  upon  which  the  chancery 
courts  have  based  their  decisions.  Whatever 
reasons  are  assigned,  they  all  reach  the  same 
nault,  and  never  hesitate  to  set  aside  con- 
tracts which  have  been  entered  Into  under 
cfarcnmstances  which  lead  the  court  to  be- 
lieve their  enforcement  would  be  nnjust  and 
Inequitable.  No  inflexible  rule  has  been 
adopted.  Regard  is  always  had  to  the  at- 
tendant facts,  to  the  matter  of  the  conaldem- 
tlon,  to  any  advantage  which  has  been  de- 
rived from  the  agreement,  and,  in  general, 
to  all  those  things  v^ch  in  equity  are  re- 
garded as  determining  factors  In  estimating 
the  fairness  of  the  agreement  and  the  good 
Ikith  of  the  parties.  Crane  v.  Oonklin,  1  N. 
J.  Kq.  346;  Duncan  v.  McCnllough,  4  Serg.  & 
R.  483;  Oaolklns  v.  Pry,  35  Conn.  170;  Johns 
V.  Frltchey,  a»  Md.  256.  These  casm  are  anf- 
fteient  to  lllustrat''  the  general  rule  which 
IKevalls  in  the  courts,  and  the  limitations 
oBually  put  on  the  application  of  the  doc- 
trine. If  the  defendant  had  set  up  an  In- 
debtedness between  herself  and  Stery,  and 
Insisted  on  the  trial  of  that  Issue  and  the 
reduction  of  his  damages  to  tiie  extent  of  the 
outstanding  debts,  another  and  a  different 
question  might  have  been  prraented.  The 
only  tiling  wbldi  we  consider  and  decide  is 
the  rightfulness  of  the  Judgment,  which  we 
treat  as  based  on  the  fact  that  Stery  vras  In- 
capable of  contracting  when  he  signed  the 
mor^ge.  If  this  fact  be  conceded,  the  Judg- 
ment Is  right.  He  was  found  to  be  without 
consenting  capacity.  He  had  a  right  to  have 
the  instrument  canceled,  and  to  recover  any 
damages  resulting  from  its  enforc^nent 
The  state  of  the  account  between  the  parties 
was  undoubtedly  a  matter  of  legitimate  evl- 
ilaiiee,  as  tending  to  show  the  presence  or  ab- 


sence of  a  consideration  for  the  Instrument, 
and  as  tending  to  support,  on  the  one  aide, 
the  contention  that  the  transaction  was 
fraudulent  in  law,  and,  on  the  other,  its  per- 
fect fairness  and  freedom  from  an  effort  or 
desire  to  overreach  the  contracting  party. 
We  do  not  Intend  to  Intimate  that  this  would 
have  prevented  the  cancellation  of  the  in- 
strument Undoubtedly,  if  Stery  was  in- 
debted to  Mrs.  Hale,  and  the  debt  was  due  at 
the  time  the  suit  was  brought,  she  might,  if 
the  matter  was  a  legitimate  subject  of  con- 
sideration In  that  kind  of  a  suit  have  re- 
duced the  damages.  This  we  do  not  decide. 
We  timply  concur  with  the  trial  court  tn  Its 
conclusions  respecting  the  execution  of  the 
mortgage.  Whatever  may  be  our  own  con- 
vlctiona  in  the  premises  as  the  result  of  an 
examination  of  the  record,  we  are  bound,  un- 
der the  well-settled  practice,  to  accept  tlw 
conclushms  of  tiie  trial  Judge  when  we  find 
in  the  record  sufficient  evidence  on  which  to 
rest  them.  It  would  be  Impossible  to  dis- 
turb the  Judgment  without  a  violation  otf  ttds 
settled  rule.  Since  the  court  decided  the  case 
on  conflicting  testimony,  and  its  Judgment 
is  supported  by  evidence  in  the  record,  and 
Is  in  harmony  with  the  law.  It  must  be  aC* 
Armed.  Affirmed. 


VAN  BUEEN  v.  PEOPLB. 
(Court  of  Appeals  of  Colorado.  Nov.  11, 180B.) 

VaUB   PbBTBHBBS  — XvIDBKOB  —  iKBTUDOnOHS  — 

Deut  in  Tkiai,— Effkct. 

1.  In  a  proaecution  for  obtaining  money  by 
false  representations  as  to  the  value  of  the 
mortgage  aecnrity  given,  to  prove  that  the  len- 
der did  not  rely  on  the  mortgage,  evidence  as 
to  the  financial  condition  of  an  indorser  thereon 
at  the  time  of  the  maturity  of  the  note  is  in- 
admissible. 

2.  In  such  a  case  an  Instrnction  to  find  for 
defendant  if  the  lender  rolled  "solely"  on  the 
indorsement  is  not  ground  for  reversal,  where 
the  court  also  instructed  the  jury  that,  to  war- 
rant a  conviction,  they  must  find  that  the  r^- 
resentatioQS  as  to  the  vnlne  of  the  mortgage 
was  false,  and  that  the  lender  parted  with  her 
money  by  reason  of  reliance  thereon. 

3.  Gen.  St.  1883,  S  1816,  provides  that  if 
any  person  shall  be  committed  for  a  crime, 
and  shall  have  been  admitted  to  bail,  the  court 
may  continue  the  trial  to  a  third  term  if  It  shall 
appear  that  the  witnesses  for  the  state  are  ab- 
sent; snch  witnesses  being  mentioned  by  aatae, 
and  the  coart  shown  wherein  their  testimony  is 
material.   Held,  that  where  three  full  terms 

fiass,  after  a  person  has  been  indicted  and  re- 
eased  on  hall,  without  ai^  action  on  the  part 
of  the  state,  me  prisoner  ts  entitled  to  his  lib- 
erty. 

Error  to  district  court,  Arapahoe  county. 
Myron  Van  Buren  was  convicted  of  a 
crime,  and  brings  error.  Reversed. 

Wells,  Taylor  &  Taylor  and  N.  B.  Bacht^ 
for  plaintiff  In  error.  B.  L.  Oarr,  Atty.  Q«il, 
for  the  People. 

BISSEIX,  J.  Myron  Van  Bnren,  the  jdaln- 
tiil  In  MTor,  was  Indicted  In  the  district 
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court  of  Arapahoe  coanty,  and  charged  with 
baring  obtained  $1,500  from  Mary  Snltjer 
by  making  dlrers  and  false  r^resentations 
ccmeemlng  the  valne  of  the  security  which 
he  gave  for  the  payment  of  the  money.  The 
loan  was  not  paid.  It  resulted  in  this  prose- 
cution. A  slight  narration  of  the  circum- 
stances Is  essential:  Miss  Snltjer  and  her 
slater  bad  some  Idle  money.  T.  S.  Schles- 
singer  and  Van  Bnren  composed  the  firm  of 
Schlessinger  &  Co.,  and  were  engaged  In 
procnring  loans,  and  doing  generally  those 
things  which  are  incident  to  a  brokerage 
and  real-estate  business.  The  firm  procured 
loans  for  other  parties,  which  were  prompt- 
ly paid.  Subsequently.  Tan  Bnren  went 
with  Schlessinger  to  Miss  Snitj«-  to  procure 
some  money  for  his  own  use.  There  is  a 
conflict  In  the  testimony  concerning  all  of  the 
details  of  the  transaction.  We  shall  accept 
the  Tcrdlct  of  the  Jury,  and  simply  state  the 
facts  as  they  most  be  assumed  to  exist  ac- 
cording to  that  verdict,  without  the  pur- 
pose to  express  any  couTlctlon  on  our  part 
respecting  them.  Schlessinger  had  been  in 
the  mill  business  in  Gilpin  county  for  some 
time,  and,  when  the  loan  was  made,  had 
considerable  property.  He  was  worth  about 
$50,000.  In  the  course  of  his  business  he 
bought  lands  for  the  timber,  which  he  cut, 
reduced  to  lumt>er,  and  marketed.  One  of 
the  tracts  which  he  purchased  was  a  quar- 
ter section  in  section  16,  township  2,  near 
what  is  called  "Tucker's  Gap."  He  got  tbls 
land  of  Beaman  In  1888.  A  deed  was  exa- 
cuted  at  that  tim^  but  at  his  request  It  was 
afterwards  deeded  Beaman  to  Van  Bn- 
ren, the  defendant  This  was  shortly  before 
the  money  was  borrowed  from  Miss  Snltjer. 
The  parties  went  to  Miss  SnitJer  with  a  se- 
curity ececuted  on  the  land,  and  with  a  note 
■Igned  by  Van  Buren,  which  was  Indorsed 
by  Schlessinger  either  before  the  note  was 
taken  to  the  house,  or  Indorsed  there  when 
the  loon  was  made.  Thle  matter  la  in  dis- 
pute and  unimportant.  Van  Bmren  stated 
the  quarter  section  was  a  ranch  or  farm. 
Mlfls  Snitjer's  nnderstandlng  was  tiiat  it  was 
farming  land  of  the  value  of  four  or  fire 
thousand  dollars,  and  adequate  security  for 
the  amount  ot  the  loan.  Miss  Snltjer  testi- 
fied the  loan  was  made  cmi  the  strength 
of  this  real-estate  security,  and  not  on 
the  strength  of  Schlesstnger's  indorsement, 
though  this  question  was  left  to  the  Jnry  un- 
der instructions  which  would  guard  their 
finding  in  respect  to  this  matter.  At  the 
trial  It  was  shown  tile  land  was  nothing  but 
a  piece  oC  rocky,  monntalnoua  soil,  scucely 
capable  of  cultiratton,  and  of  very  UtUe,  if 
any,  value.  The  whole  case  turned  on  the 
chuacter  of  the  r^resentations  respecting 
the  quality  and  value  of  ttae  land,  and  the 
rtf  lance  which  Mtas  Snltjer  placed  on  them, 
and  their  truth  or  falsity.  All  these  matters 
were  submitted  to  the  Jniy,  who  found  the 
defendant  guilty.  There  la  nothing  in  the 
record  which  would  lead  us  to  disturb  the 


verdict  because  it  Is  unsupported  1^  the  evf* 
dence.  Sundry  errors,  however,  are  laid  and 
discussed  by  counsel. 

The  first  respects  the  substance  of  the  in- 
dlctment  It  is  claimed  to  be  laanfflclent  Id 
Its  statement  of  the  details  of  the  transac- 
tion. The  defects  are  not  si>eclflcally  pointed 
out,  nor  is  the  contention  respecting  it  sup- 
ported by  the  citation  of  either  precedent  or 
authority.  It  does  not  appear  to  conflict 
with  the  settled  law  touching  these  matters, 
nor  do  we  find  m  the  reasons  assigned  any 
ground  for  adjudging  ft  an  inadequate  plead- 
ing. We  ther^re  ccmclude  It  to  be  good, 
and  the  error  not  well  laid. 

During  the  ^vgress  of  the  txtal  a  good  deal 
of  evidence  was  introduced  respecting  Schles- 
sId  get's  financial  ability  and  solvency.  The 
defendant  sought  to  show  that  he  was  solvent 
when  the  note  matured.  Bankers  and  busi- 
ness men  were  called-  and  Interrogated  about 
this  matter.  The  testimony  was  excluded,  and 
counsel  assign  the  exclusion  as  oTor.  Them 
are  two  answers  to  the  contention:  In  the 
first  place,  Schieeslnger's  financial  condition  at 
the  time  of  the  maturity  of  the  note  Id  no 
manner  tended  to  disprove  the  charge,  nor  did 
it  bear  on  the  question  of  the  Intent  Of 
course,  Schlesslnger'a  flnandal  omdlticm  as  an 
Indorser  was  a  proper  matter  ct  proof,  whan  It 
was  confined  to  the  time  of  tbe  transaction. 
This  evidence  would  be  of  vital  consequoice 
In  the  settiement  of  the  question  as  to  Van 
Bnren's  Intent  when  he  made  the  statonents. 
and  as  to  the  r^lance  Miss  Snltjer  placed  <ki 
tb«n  when  she  made  the  loan.  They  were  ad- 
missible for  no  other  purpose,  and  all  Inti- 
mate testimony  in  that  dlrectim  was  admitted 
19'  the  court  Tb»  tarn  In  which  the  qnee- 
tions  were  put  would  also  make  than  open  to 
objection,  and  the  court  oould  very  properly 
have  exclnded  tiie  tesUmraiy,  wltboot  regard 
to  the  other  constdoatlon.  Intlmatdy  aase- 
dated  with  this  proposition  is  tbe  error  laid 
on  the  Instmctlfma.  The  principal  objeetini 
Is  based  on  one  wherein  the  Jury  were  told, 
'it  they  found  from  the  evidence  ttiat  Mlas 
SnitJer  was  indoced  to  part  with  her  money 
wAely  reaeon  of  Schlesringer*t  indorse- 
ment, and  that  she  would  not  otherwise  have 
parted  with  it  they  must  find  tm  the  d^end- 
ant**  Oomisci  Insists  the  use  of  llie  wcwd 
'Mdy"  must  have  misled  tin  Jury,  and.  of 
necessity,  makes  the  instruction  erroneous. 
We  cannot  so  conclude.  The  Jury  were  vir- 
tually told,  If  the  indorsemmt  was  tiie  indoce- 
ment  which  led  Mtes  ^tjer  to  part  tnth  hee 
mon^,  the  d^endant  must  be  acqnltted. 
Coupled  with  the  other  parts  ot  the  charge, 
which  In  plain  terms  t<^d  the  Jury  that,  ena 
though  they  found  the  reiffMentations  to  have 
been  made  and  to  be  falser  they  must  also 
find  the  prosecuting  witness  nUsA  on  them, 
and  parted  with  her  mtmey  reaam  eC  such 
rtilance,  it  becomes  an  unobjectionable  Inatnic- 
tion,  and  a  talc  statement  cf  tiie  law.  Talnn 
aa  a  whole,  the  chai^  was  oDOlnaitlr  fklr,  ex- 
ceedlngly  guarded,  and  a  dear  iirniwailmi  of 
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tbe  ndes  by  which  the  jury  shonld  be  guided. 

There  la  another  matter,  of  much  graver  Im- 
portance, which  moat  result  In  the  discharge 
of  the  priaoner,  whatever  may  be  onr  ohitIc- 
tlons  respecting  his  guilt  or  innocence.  The 
Indictment  was  found  before  the  January  term 
of  1892,  and  a  caplaa  lasned  for  tbe  arrest  of 
the  dtfendant  He  was  brought  In  at  the  next 
terra,  and  fumlBbed  wltb  a  copy  of  the  In- 
dictment and  a  list  of  the  Jurors.  He  does  not 
ssem,  then  or  eT«  afterwards,  to  hare  been 
called  OD  to  plead,  nor  waa  an  lasue  erer  form- 
ed betweai  the  people  and  the  defendant 
Tlila  la  almply  stated  way  of  hlatory,  end 
not  ae  a  baafa  on  which  to  predicate  the  subse- 
quent discusaloD.  The  defendant  was  not 
tried  at  that  January  term,  nor  at  the  follow- 
ing terma  then  ^tanlng,  to  wit,  tbe  April  term, 
tbe  September  term,  and  tbe  January  texm 
ot  1893.  The  people  made  no  application  to 
fxintlnne  the  cause  from  term  to  term.  There 
is  no  affidavit  in  the  record,  nor  was  any  mo- 
tion made  baaed  on  a  showing  to  continue  the 
case  because  of  the  absence  of  witnesses.  It 
thus  appears  four  full  terma  elapsed  after  the 
finding  of  the  Indictment  before  the  case  was 
called  for  trial.  Three  fuU  torus  elapsed  after 
tbe  Issuance  of  the  capias  and  tbe  arrest  of 
the  defendant,  withput  application  on  the  part 
of  the  people  to  poistpbne  or  delay  the  trial. 
These  facts  present  the  very  simple  question 
whether,  under  section  1616  of  the  General 
Statutes  of  18S3,  the  defendant  was  entitled  to 
bis  liberty.  This  whole  matter  with  reference 
to  persons  who  are  committed  without  ball 
was  very  fully  discussed  In  an  opinion  ren- 
dered by  this  court  in  1893.  Cummins  t.  Peo- 
ple. 4  Cola  App.  71,  84  Fac.  734.  Reviewing 
then  all  the  authorities  which  were  acces^Ue, 
the  court  concluded  that  a  failure  of  the  people 
to  try  a  defendant  within  the  time  specified  by 
that  act  entitled  him  to  his  discharge.  The 
only  question  is  whether  the  same  rule  api)lle8 
to  those  who  are  out  on  ball.  In  case  the  pet^le 
permit  three  terms  to  elapse  without  a  stat- 
utory application  for  a  continuance.  We  can- 
not hold  otherwise.  The  section  Is  plain,  defi- 
nite in  Its  terma,  and  evidently  provides  for 
two  classes  of  caaes,— one  where  the  defend- 
ant la  not  admitted  to  ball,  and  tbe  other  where 
he  Is  ont  on  recognizance.  In  the  one  case  not 
more  than  two  terma  must  be  permitted  to 
elapse,  and  In  the  other  a  third  may  go  by,  If 
the  people  apply  for  a  continuance  because  of 
the  absence  of  witnesses.  The  provision  that 
the  defendant  must  be  set  at  liberty  If  not 
tried  within  the  des^nated  time  applies  In  the 
one  case  as  w^  as  In  the  other.  Tbe  two 
classes  of  caaes  are  not  so  totally  distinct,  nor 
80  separately  provided  tar  In  the  section,  as  to 
admit  of  any  other  construction,  Tbe  reasons 
which  prevail  In  the  first  case  are  equally  co- 
gent In  tbe  second.  The  dedidons  of  tbe  su- 
preme court  and  onr  conclusions  In  the  Omn- 
mlns  Oase  are  decisive.  Tbe  Jut^rment  must 
be  reversed  and  sent  back,  with  db'ections  to 
tbe  dMrlct  court  to  dlschargA  tbe  defendant 
Reversed  and  remanded. 


CHILD  et  a!,  v.  WHITMAN  et  al. 

(Court  of  Appeals  of  Colorado.  Nov.  11, 1895.) 

CoHTSTAircB  OF  Water  Riqbt^Amsndment  of 
Dborbr. 

1.  A  deed  containing  no  reference  to  a  ditch 
which  suppliee  water  to  the  land  conveys  no  In- 
terest in  the  ditch. 

2.  As  Gen.  8t  1883.  S  1788,  limits  the  time 
within  which  the  district  court  may  permit  a 
reargument  or  review  of  an  adjudication  un- 
der the  Irrigation  act,  the  court  has  no  power 
to  amend  a  decree  after  the  expiration  of  such 
time. 

Appeal  from  district  court,  Huerfano  coun- 
ty. 

Proceeding  by  Brlggs  N.  Whitman  and  «i- 
other  against  Daidel  W.  Child  and  others 
to  amend  a  decree  under  tbe  Irrigation  act 
Judgment  was  rendered  for  petitioners,  and 

defendants  appeal.  Reversed. 

Lipscomb  &  Hodges,  for  appellants. 

BISSELL,  J.  This  was  a  direct  proceed- 
ing initiated  by  Whitman  and  Mott,  the  ap- 
pellees, to  amend  a  decree  which  had  been 
entered  In  September,  1888,  on  a  petition 
filed  by  them  under  tbe  Irrigation  act  to 
obtain  an  adjudication  of  the  rights  and 
priorities  In  what  Is  known  as  tbe  "HIckland 
Ditch,"  which  took  Its  water  from  Apache 
creek  in  Huerfano  county,  Colo.  Child  and 
Bradley  were  parties  to  the  suit  of  18S8,  and 
adjudged  owners  of  the  entire  ditch  and  en- 
titled to  priority  In  the  use  of  the  waters  It 
carried.  The  present  record  does  not  advise 
us  as  to  tbe  extent  and  scope  of  that  litiga- 
tion. In  this  action  the  appellees  attacked 
the  decree,  claimed  a  half  ownership,  and 
sought  to  obtain  an  amendment  of  the  judg- 
ment and  a  decree  establishing  their  title  to 
this  Interest  The  present  proceeding  was 
begun  in  1803,  and  summons  was  served  on 
the  defendants  July  7th.  At  what  date  the 
complaint  was  filed  does  not  appear,  though 
it  was  verified  In  June  and  possibly  may 
have  been  filed  In  that  month.  The  com- 
plaint was  demurred  to  because  of  the  In- 
snfBclency  of  Its  statement,  but  for  some 
reason  the  demurrer  was  abandoned  and  the 
matter  proceeded  to  a  hearing.  Both  par- 
ties were  represented  by  counsel,  who  stipu- 
lated the  matter  might  proceed  regardless 
of  any  objections  concerning  the  form  of  the 
notice,  the  publication  of  the  time  of  bear- 
ing, or  any  defects  or  omiaaions  In  the  form 
of  the  pleadinga.  Under  this  stipulation  the 
case  was  heard  by  a  referee.  He  found  the 
petitioners  entitled  to  an  Interest  In  tbe 
ditch.  Tbe  report  was  ultimately  confirmed, 
and  a  decree  entered  confirming  the  petition- 
ers' Interest  The  only  evidence  which  they 
produced  concerning  tfa^r  title  was  what 
tended  to  show  tbe  grant  of  a  permission  or 
license  from  tbe  original  locator,  Alexander 
HIckland,  and  his  successor  In  Interest  John 
HIckland,  to  one  Doze.'  After  Dose  had 
used  it  for  some  time  he  attempted  1^  parol 
to  tnuisfer  the  same  license  to  one  Turs^ 
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and  the  appeHees  claim  to  derire  their  title 
from  then  antecedent  licensees.  They  of- 
fered no  evidence  of  any  transfer  or  deed 
^onveylns  the  Interest,  other  than  a  deed  to 
the  land  on  which  the  water  had  been  nsed. 
The  conT^ance  contained  no  reference  to 
the  ditch,  nor  were  there  any  apt  words  of 
alienation  In  It  It  la  difficult  to  apprehend 
the  foundation  of  the  judgment.  It  Is  well 
-established  that  an  Interest  in  a  ditch  Is 
property,  which  may  he  transferred  ot  con- 
veyed, subject  to  the  same  limitations  and 
cestrlcttons  which  attend  a  coDveyauce  of 
real  propwty.  A  conveyance  of  land  with- 
out mention  of  a  water  right  cannot  be  tak- 
«n  to  transfer  an  Interest  In  a  ditch,  al- 
though the  water  carried  may  have  been 
used  upon  the  land.  In  this  state  It  Is  re- 
j;arded  as  an  independent  right,  which  may 
Iw  the  subject  of  sale  and  conveyance,  bat  a 
technical  transfer  Is  essentiat  to  vest  In  the 
transferee  a  title  to  the  wat^.  Bumham  v. 
Freeman,  11  Colo.  601, 19  Pac.  761;  Btrlckler 
City  of  Colorado  Springs,  16  Colo.  61,  26 
Vac.  313;  Bloom  v.  West,  3  Colo.  App.  212, 
S2  Pac.  846;  Smith  v.  O'Hara,  43  Cal.  371; 
Hayes  v.  Fine,  91  Cal.  -391,  27  Pac.  772. 
^ere  was  thus  a  complete  failure  to  prove 
a  title.  Whether  they  are  possessed  of  evi- 
dence which  wonld  enable  them  to  make  the 
necessary  proof  Is  not  clear.  We  are  only 
able  to  say  no  snch  legal  proof  was  offered. 

There  Is  another  eanally  insuperable  dlffl- 
CQlty.  The  present  proceeding  was  neither 
an  equitable  nor  a  legal  one  to  establish  the 
appellees*  title.  It  was  a  proceeding  under 
the  Irrigation  statute  to  amend  a  decree 
which  had  been  entered  on  a  petition  filed 
onder  it  It  must  be  sustained,  if  at  all,  by 
virtue  of  some  provision  of  the  act  Under 
aectlon  1788  of  the  Genwal  Statutes  of  1888,- 
authority  Is  conferred  on  the  district  court 
-or  a  judge  thereof  to  permit  a  reargument 
or  a  review  of  such  an  adjudication,  either 
with  or  without  evidence,  on  certain  condi- 
tions, and  subject  to  a  specific  limitation. 
That  section  Is  the  only  one  which  grants 
authority  to  the  district  court  to  review  a 
decree  which  it  may  have  entered  under  the 
act,  and  this  authority  is  subject  to  the  ex- 
pressed limitations.  According  to  the  terms 
of  the  section,  this  right  of  review  or  rear- 
gnment  Is  specifically  limited  to  a  period  of 
two  years  after  the  entry  of  the  original  de- 
-cree.  Parties  who  have  Initiated  proceed- 
ings under  the  act,  or  who  may  have  been 
brought  In  as  parties,  whereby  their  Inter- 
oste  have  been  settled  and  adjudicated,  must 
proceed  within  that  time.  If  they  are  ag- 
grieved  by  the  judgment,  and  seek  to  modi- 
fy It  under  this  authority.  Nichols  v.  Mcin- 
tosh, 19  Colo.  22,  34  Pac.  278.  We  do  not  at- 
tempt to  adjudge  what  rights  or  remedies 
are  open  to  persons  who  are  parties  to  these 
proceedings,  other  than  those  which  are  enu- 
merated in  the  act  The  consideration  of 
any  other  question  Is  wholly  unessential  to 
onr  conclusions.  We  decide  that,  where  peiv 


sons  are  parties  to  such  proceedings,  and 
th^  desire  to  obtain  a  modification  «f  the 
decree,  and  for  that  pnrpose  avail  them- 
selves of  the  right  conferred  by  the  act, 
they  must  bring  themselves  within  Its  pro- 
vlsIoDS  to  obtain  relief  in  this  mann^.  Tlit 
present  petition  was  not  filed  until  nearly, 
If  not  quite,  four  years  after  the  entry  of  tbe 
original  judgment  and  consequently  the 
court  had  no  power  to  amend  It  In  this  pro- 
ceeding. Having  permitted  the  decree  to 
stand  for  more  than  two  years,  the  petitioih 
era  were  remediless.  The  court  erred  In  eo- 
taring  Its  decree,  and  the  jndgment  must  be 
reversed  and  remanded,  vrith  directloBS  te 
the  court  below  to  enter  a  judgmnt  diaml»- 
lug  the  petition.  Bevwsed. 


STRATTON  v.  UNION  PAC.  BY.  OO. 
(Court  of  Appeals  of  Colorado.  Nov.  11, 1806.) 
FiBBS  Bet  bt  Locomotivki. 
In  an  action  against  a  railway  company 
for  damages  from  fire  communicated  by  ita  en- 
gine, where  tbe  evidence  was  that  five  days 
before  the  fire,  shortlj  after  the  passage  of 
defendant's  train,  a  fire  started  In  a  stack,  and 
that  for  five  days  fire  and  smoke  were  seen 
there,  and  that  che  fire  for  which  plaintiff 
claimed  damages  was  simposed  to  have  startel 
from  such  first  fire,  but  there  was  not  evidence 
of  such  fact  A  nonsuit  was  proper. 

Appeal  from  dlatrict  coTut,  Logan  county. 

Action  by  W.  S.  Stratton  against  tbe  Union 
Pacific  Railway  Company  tor  damases  tnm 
fine  communicated  by  defendant's  englna 
Judgment  was  rendered  tor  defendant,  and 
plaintiff  appealB.  Affirmed. 

Allen  St  Webster,  for  appellant.  T^Utf, 
Orabood  &  Morgan,  tux  appdUiee. 

BEED,  P.  J.  Appelant  Innught  salt 
against  the  railira.y  company  for  damages 
sustained  by  him  personaUy,  and  as  asdgnee 
of  supposed  claims  for  damages  sustained  by 
others,  by  fire  alleged  to  have  been  set  oat 
from  an  engine  of  the  defendant  TbB  salt 
was  brought  in  the  county  court;  a  trial  had 
resulting  in  a  judgment  for  tbe  plaintiff;  tlis 
case  was  taken  to  the  district  court;  a  trial 
entered  upon;  at  the  close  of  plalntlfTs  tes- 
timony defendant  moved  for  a  nonsuit,  which 
was  sustained;  and  an  appeal  prosecuted  to 
this  court.  The  only  question  presented  is 
whether  the  court  erred  In  ordering  a  non- 
suit. The  testimony  showed  that  April  Ist 
a  fire  started  in  tbe  vicinity  of  the  railway 
track,  very  near  to  it,  very  shortly  after  tbe 
passing  of  an  engine,  and  was  stated  to  have 
been  communicated  from  the  engine.  That 
the  fire  was  driven  easterly  by  a  compara- 
tively strong  wind,  the  burned  track  widen- 
ing as  the  fire  progressed.  In  the  language 
of  one  witness,  "It  burnt  over  a  funnel-shap- 
ed strip  containing  about  60  acres;  tbe  fire 
was  then  supposed  to  have  been  extinguish- 
ed." A  witness  stated  the  case  as  follows: 
"At  that  time  the  fire  bad  Jnmpad  the  8ter- 
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ling  ditcb  and  tbe  hvttm  of  ao  alCalfa  stack 
woe  stlU  burning.  These  stack  iMttoma 
were  probably  20  or  30  rods  farther  south 
<jt  the  bunt  strip,— 00  feet  by  bis  measnre- 
laent  fnKn  the  end  of  the  bomt  strip.  This 
atack  bottom  consisted  ot  tbe  bottom  of  the 
haystack,  and  probably  had  some  manure  In 
it.  Had  experience  with  prairie  fires.  Knew 
tbBt  Avng  dnH>ped  by  cattle  would  bom,  that 
this  was  a  dry  time  of  year,  that  this  beaten 
down  stack  had  manure  In  It,  and  that  ma- 
nure would  bam  for  some  ttm&  Saw  fire 
tber%  and  smoke,  for  perfaapa  ftre  days  after. 
Was  within  26  rods  from  It.  Saw  the  Are 
of  the  6th  of  Amll  after  it  started  SMoe  12 
or  15  mlnntos,  when  he  orertook  It  He  rode 
to  it  on  heraeback.  Tbe  country  was  level, 
and  he  saw  no  one  there,  nor  did  he  see  any 
<me  leare  This  new  burnt  district  was  fon- 
nel-ehaped,  and  the  apes  was  rather  to  the 
west  of  the  center  of  ibe  burnt  hi^stack. 
This  was  the  same  fire  that  barot  over  the 
Stratton,  Winch,  and  Young  places."  Anoth- 
er witness  testified  that  the  Are  was  extin- 
guished about  Bd  or  70  rods  from  the  rail- 
way. Snbsequently,  on  the  6th  of  April,  a 
Are  bnAs  out,  the  apex  of  which  "was  rather 
to  the  wast  of  the  center  of  the  burnt  hay- 
stack. This  was  the  same  fire  that  burnt 
<rver  the  Stratton,  Winch,  and  Toung  places.'* 
Aa  near  aa  I  can  aivlre  at  It,  the  theory  of 
the  case  was  that  the  fire  supposed  to  have 
bees  set  out  by  the  eagtn^  and  to  have  been 
extinguished  on  April  Ist,  had  been  com- 
municated to  the  stack  bottom  and  mannre, 
where  the  witness  testified,  be  "saw  fire 
there,  and  smoke^  for  perhaps  fire  days  after,** 
and  after  smoldralnig  and  burning  for  that 
length  of  time  it  was  oommonlcated  to  the 
grass,  and  that  the  fire  of  April  6th,  that 
caused  damage,  had  its  wlgln  at  that  point 
and  In  that  way.  Such  origin  was  not  shown 
by  any  eridence  whatever,  ajHteats  to  havt 
been  entirely  suppoaltitloas,  and  Inferred 
from  the  facts.  Admitting  that  the  fire  of  the 
Lst  was  set  by  the  eogine,  the  connection  be- 
tween the  two  was  not  established  by  any 
competent  testimony,  and  tbe  supposed  re- 
sult very  remote  from  the  alleged  cause.  In 
coses  of  this  character,  there  must  be  either 
direct  proof  connecting  the  flre  with  the  aa- 
gine,  or  the  circumstances  must  be  such  as 
to  preclude  all  probability  of  the  fire  having 
originated  In  any  other  way.  Such  was  not 
the  cbaractor  of  proof  adduced  to  establish 
liability  of  .the  defendant.  Supposition  and 
Inference  will  not  supply  the  place  of  com- 
petent proof.  That  the  smoldering  stack 
botttHQ  was  the  origin  of  the  subsequent  fire 
is  not  satisfactorily  established.  It,  is  baaed 
entirely  upoa  the  fact  that  tbe  apex  of  tbe 
new  burnt  district  "was  rather  to  the  west 
of  the  center  of  the  burnt  haystack."  How 
far  la  not  stated,  but  at  aiHne  distance  Is  In- 
ferable from  tbe  evidence  of  the  wltnese. 
"That  ha  had  seen  the  wind  roll  manure,  and 
that  the  wind  rolling  It  would  not  put  It  out." 
That  tbe  flre  may  have  caught  In  the  suppos- 


ed mannw  Is  possible,  pertups  probable;  but 
the  evidence  does  not  establish  the  fact  It 
may  have  been  Intentionally  set  out,  or  tbe 
result  of  carelessness,  or.  In  fact,  originated 
In  any  of  the  many  various  ways  that  de- 
structive fires  originate.  The  supreme  court 
and  thte  court  have  had  the  statute  under 
which  this  action  was  brought  under  constd- 
eiatlon,~thls  court  several  tlmee.  In  Ball- 
way  Coi  V.  De  Graft,  2  Colo.  App.  45,  29  Pac. 
664,  and  In  Railroad  Co.  v.  Morton,  3  Oolo. 
App.  155,  32  Pac.  345,  the  requisite  amount 
of  proof  necessary  to  mable  a  plaintiff  to 
recover  was  clearly  and  expllcMy  stated,  and 
this  court  has  seen  no  reason  ftor  modifying 
what  was  then  announced,  or  receding  from 
the  position  taken  In  those  eases,  and  th^ 
are  conclusive  In  this.  The  judgment  of  the 
conrt  in  wderlng  a  nonsuit  must  be  sustain- 
ed. It  Is  not  cmly  the  prlvDege,  but  tbe  duty, 
of  the  conrt  to  nonsuit  where  tbe  evidence 
does-  not  warrant  a  verdict  fbr  the  plaintiff. 
Tripp  V.  BlBke,4  Colo.  24;  Railway  Oo.  r. 
Sttemberg,  18  Colo.  141,  21  Pac.  1021;  SuHivan 
V.  Mining  Ga,  21  Fed.  892;  Sternbergh  v.  Irra 
Ca.  156  Pa.  St  34,^26  Aa  812.  Judgment 
affirmed.  Affirmed. 


JA0K80K  T.  MULL. 
(Supreme  Court  of  Wyoming.  Nov.  19,  13306.} 

F1.BBNT  AKD  ChILD— SuPPOHT  OP  CHIU>— LtABIL- 
FTT  or  FaTHEK — RbQUBST  —  COKTBACT  FOR  — 
KviDBKOS  —  LlMITATIOKS  —  FlSDlSO  —  RbVSR- 
SAL. 

L  A  relative,  to  reeovw  from  a  fathw  for 
the  care  and  support  of  bJs  minor  child,  must 
show  that  the  services  were  rendered  at  his 
reqaest 

2.  A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

3.  In  an  action  by  the  maternal  grandmoth- 
er of  a  child  agflinflt  Its  father  for  necessaries 
famished  hy  plsiotiff  for  tbe  <Aild  while  under 
her  personai  care,  plaintiff,  her  daughter,  and 
another  witness  all  testified  that  the  asreement 
between  plaintiff  and  defendant  was  that  plain- 
tiff was  to  give  the  child  a  home,  and  defendant 
was  to  pay  for  necessarieB  for  ihe  child,  and  It 
appearea  that  from  the  time  plaintiff  took  the 
cnud.  he  never  Inqnired  about  the  child's  wants, 
and  most  of  the  time  lived  at  a  distance  from 
plaintiff's  home.  Held,  a  continuing  contract  to 
pay  the  amount  expended  by  pkuntiffl  for  ae^ 
essaries,  and  limitattons  do  not  ran  agsJast 
specific  Items  of  the  account. 

Einx  to  district  court,  Luamle  eoonty; 
Richard  H.  Scott,  Judge. 

Action  by  Maty  Jackson  against  Braxton  P. 
Mull  for  $1^72  for  services  In  caring  for,) 
and  $2,362  for  necessaries  fumlsfaed  to^  de^ 
fendant's  minor  child  during  a  period  of  Iff 
years.  From  a  Judgmmkt  against  her  on  tbe 
first  cause  of  action,  and  on  the  saomd  al- 
lowing (mly  for  necessaries  famlstied  dnring 
the  six  years  preceding  tbe  esmmaocement  of 
tbe  action,  and  holding  the  l)alance  «(  tlie 
claim  barred  by  six  years'  limitations,  plala- 
tiff  appeals.  On  the  first  esase  ot  matixm, 
affirmed.  On  tbe  seomd  aumt  at  utHm,  n- 
versed. 
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W.  B.  Ston,  fcv  plaintiff  In  ezior.  BL  "W. 
Mann,  for  defendant  In  enw. 

FOTTEIB,  J.  In  tbls  cftae  the  petition  of 
Maiy  JacfcBon,  tbe  plaintiff,  alleged  as  a  flnrt 
canse  of  action  that  Bmxttm  P.  Mull*  tbe  de* 
fendant,  was  Indebted  to  h«  in  tbe  am  (tf 
$1,872  for  -work,  labor,  and  serrlceB.  In  tbe 
care,  costod^  md  nurture  of  one  Stella  Mull, 
minor  cblld  'JC  the  deftendan^  performed  at 
the  request  of  tbe  defendant  between  tbe  lOtb 
da7  of  November,  1879,  and  the  lOtb  day  of 
November,  18^,  a  period  of  18  years;  and 
tor  a  second  cause  of  action  that,  dnring  tbe 
same  poiod  of  time,  the  idalntiff,  at  the  re- 
quest of  the  defendant,  provided  for  said 
child  necessarlea  tax  her  use,  to  wit,  dotblng, 
sfaoea,  and  wearing  apparel,  to  the  raiae  of 
¥1,&60,  school  books,  paper,  and  other  mar 
tralals  necessary  to  enable  said  minor  to  at> 
tend  school,  to  the  value  of  $702,  and  medical 
attendance  to  the  value  of  $100,— all  of  the 
value  of  $2,8^  It  Is  stated  In  the  petition 
that  no  copy  at  an  account  for  tbe  services 
thus  jierformed  or  of  tbe  necessaries  so  fur- 
nished is  attached,  tax  tRe  reason  that  no  ac- 
count was  kept  of  tbe  same;  the  divers  ex- 
penditures having  been  paid  for  in  cash  at 
the  time  the  artlclra  were  fumlsbed  and  tbe 
eq>enditnreB  made.  The  defendant;  in  bis 
answer,  admitted  the  performance  of  the 
work,  labor,  and  services,  but  denied  that 
they  were  performed  at  his  request,  and  al- 
leged as  a  separate  defense  that  they  were 
performed  voluntarily  upon  the  part  of  tbe 
plaintiff,  npon  the  sole  consideratiDn  of  tlie 
benefit  tbe  society  of  said  cblld  and  her  serv- 
ices would  be  to  the  plaintiff.  He  also  admitted 
tbe  fumlahlng  certain  necessaries,  without  the 
speclficatkm  ot  tbsSr  nature  or  character,  but 
not  of  the  vabie  alleged  in  the  petition,  and 
denied  every  other  allegation  contained  In  the 
second  cause  of  action.  As  a  separate  de- 
fense to  said  second  cause  of  action,  It  Is  also 
alleged  that  the  said  necessaries  were  fur- 
nished by  tbe  ^intlff  volmitarily,  and  not 
upon  request  of  tbe  defendant,  but  upon  tbe 
undertaking  at  the  plaintiff  to  keep  and  main- 
tain the  said  child  at  the  expense  of  the  plain- 
tiff. Tbe  statute  of  limitations  la  pleaded  to 
both  causes  of  action  tor  any  claim  of  the 
plaintiff  accruing  prior  to  tbe  lOtb  day  of 
January,  1887.  Tbe  case  was  tried  to  the 
court  wlttaont  the  Intervention  of  a  Jury,  and 
upon  the  testimony  tbe  court  found  generally 
for  the  defendant  npon  tbe  first  cause  of  ac- 
tion, and  that  upon  that  cause  of  action  the 
plaintiff  take  nothing.  Upon  the  second 
caime  of  action  tbe  finding  was  for  tbe  plain- 
tiff, except  as  to  so  much  of  her  claim  as  ac- 
cmed  priOT  to  January  10, 1887,  which  It  was 
tound  was  barred  by  the  statute  of  limita- 
tions, and  she  was  allowed  $8  per  month  from 
that  date  until  the  commencement  of  the  suit 
tor  clothing,  shoes,  and  wearing  apparel  fur^ 
nlsbed  by  her  to  said  child,  and  a  separate 
allowance  was  ^de  for  school  books  and 
stationery,   and   judgment   tor   the  total 


amount;  wttb  the  costs  of  fbe  actlot,  rendered 
In  tovor  at  the  plaintiff.  She  assigns  error 
In  tbe  finding  and  judgment  ttpon  tlte  first 
cause  of  action,  and  also  upon  tbe  second 
cause  of  action,  contending  that  the  court 
eired  In  holding  any  of  the  claim  to  be 
barred. 

The  plabitlff  Is  tbe  grandmotber  at  the 
cfaiUL  When  the  mother  of  tbe  diild,  the  lato 
wife  of  the  defendant,  who  was  the  daogbter 
of  tbe  plaintiff,  was  lying  at  ber  bone  In  tlUs 
county  sick,  and  sluntly  befbre  ha  death, 
she,  It  seems  qnita  dear  from  the  testimony, 
expressed  the  desire  that  ber  mother,  the 
plaintiff,  should  take  the  cbfld,  Stella,  who 
was  then  young,  and  tbat  tbe  defendant  a» 
sented  to  it.  Tbis  much  Is  apparently  co^ 
ceded.  Tbe  dtfendant  admits,  and  so  testl- 
fles.  tbat  his  wito  tM  blm  that  she  had 
given  Stdla  to  ber  mother,  and,  furtlier,  that 
he  assented  to  whatever  arrangement  be  un- 
derstood as  having  been  made,  to  j/^idUy  his 
wlfo.  The  plahitlff,  Mrs.  BaH^,  one  of  her 
daughters,  and  Mn.  Davidson  each  testis 
respecting  certain  conversattons,  and  It  is 
claimed  that  there  were  two,  between  the 
mother  of  Stotia,  BCrs.  Jackson,  and  Mr.  MnlL 
These  convoBBtlcms  were  denied  bj  tbe  lat- 
ter, and  it  was  otherwise  attempted  to  be 
shown  that  Mrs.  Davidson  was  not  iveseot 
at  any  of  the  times  vrtien  It  Is  alleged  the 
conversations  occurred.  Mrs.  Bailey  says,  In 
substance,  that  her  slater  wanted  blm  (Mr. 
Mnll)  to  siq>port  the  child,  give  bar  a  good 
educathm,  and  her  mother  (Mrs.  Jackson)  vraa 
to'  look  after  the  child,  make  her  hrane  tbe 
home  of  the  child,  and  tbat  Mr.  Mull  was  to 
pay  the  expense.  When  asked  what  Mr.  Mull 
said,  she  r^dled:  "He  vras  wUUiv*  He  oMi- 
sented  to  it."  She  further  testified:  "She 
wanted  my  mother  to  take  tbe  child  and 
take  care  at  ber,  dotbe  and  care  for  her,  as 
if  sbe  was  bw  own  child,  as  long  as  she 
lived.**  And  again:  "To  take  care  of  ber 
until  Stella  married.  <»■  my  mothw  died;  then 
she  wanted  my  slstw  to  take  her."  And  be- 
ing again  asked  what  Mr.  Mull  ssld,  sbe  testi- 
fied that  he  said:  "Ob,  Aggie;  I  win  do  any- 
thing." Bfrs.  Jackson  testified  that  the  sub- 
ject was  mentioned  to  ber  on  two  occadoos; 
tbat  Mrs.  Mnll  caUed  her  Intfband  to  the  bed, 
and  vranted  to  know  how  it  vras  with  blm 
about  StdOa;  that  she  wanted  hee  mother  to 
take  ber,  raise  ber,  and  care  tar  ber;  fbat  sbe 
said,  "Obarlie,  you  must  educate  and  dotbe 
Stella";  and  that  he  said  he  was  perfectly 
wlUiDg  to  do  everything.  She  testified  far- 
ther. In  answer  to  questions  of  counaA:  **She 
wanted  me  to  raise  Stella,  and  care  tot  ber. 
I  told  her  I  would  If  OfaarUe  was  willing." 
And,  when  asked  what  Mr.  MaH  said:  "t 
remember  very  well.  He  was  perfectly  will- 
ing to  do  whatever  bis  wife  said.  She  made 
the  arrangement  about  Stella,  and  he  vras 
wlUIng."  As  to  her  exact  words,  sbe  testi- 
fied: "She  said  In  so  many  words  that  dw 
wanted  me  to  teke  Stella  to  raise  and  care 
for  her.   She  said,  *Yon  must  ranember. 
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Oluulle,  joa  must  clothe,  educate,  and  ino- 
Tlde  for  tier.' "  Mn.  DaTldson's  testimony 
was  to  the  aame  effect,  except  that  she  adds, 
what  neither  of  the  other  witnesses  refer  to, 
that  be  was  to  par  Mrs.  Jackson  what  he 
could  for  raldng  the  child  and  taking  care 
of  her.  Mrs.  Jackson  herself  does  not  testify 
to  any  direct  statement  having  been  made  by 
Ur.  Mnll  that  he  would  compensate  her  for 
her  personal  services  In  the  care  and  nurture 
of  his  child;  bat  It  Is  m-ged  that  the  arrange- 
meat,  as  shown  by  the  coDTersatlone  testified 
to  by  the  plaintiff  and  her  daughter,  Mi-s. 
Bailey,  amount  to  an  express  contract  where- 
by the  father  had  agreed  to  pay,  not  only  for 
necessaries  furnished  to.  but  for  the  personal 
care  of,  the  child.  It  appears  that,  within  a 
few  yean  after  the  death  of  Stella's  mother, 
Mr.  Mull  remarried,  and  estabtlahed  his  home 
in  the  neighborhood  where  he  had  lived  be- 
fore, harlng  In  the  meantime  kept  his  place 
but  rented  It  to  others,  and  we  gather  from 
the  testluKmy  that  his  headquarters  before 
his  second  marriage  were  there.  Both  Mr. 
Mull  and  his  wife  testified  that,  after  his  sec- 
ond marriage,  they  wanted  the  child  to  live 
with  them,  and  were  willing  to  keep  and  care 
for  ha  and  support  her;  that  on  one  or  two 
occasions  a  request  was  made  for  her  of 
Mrs.  Jackson,  who  did  not  recelre  It  very 
kindly.  However  that  may  be.  the  father  In- 
stituted no  proceedings  to  obtain  her  custody, 
and  hence,  if  there  had  been  such  an  express 
contract  as  claimed,  he  would  not  be  relieved 
from  liabiU^  by  the  mere  making  of  such 
request;  at  least,  that  seems  to  be  the  view 
best  sustained  by  the  authOTltles.  Stella  did 
occasionally,  during  the  school  vacations,  visit 
her  father,  and  sometime  remained  as  long 
as  six  weeks. 

I  bare  as  briefly  as  possible  reviewed  the 
material  portions  of  the  evidence  affecting 
the  nature  of  the  arrangement  ubder  which 
the  plaintiff  at  first  assumed  the  care  of  the 
child  of  defendant,  and  It  must  be  apparent 
that  it  is  at  the  best  not  very  satisfactory. 
We  cannot  assent  to  the  proposition  of  coun- 
sel for  plaintiff  in  error  that  defendant  had 
the  burden  of  establishing  by  a  preponder- 
ance of  the  evidence  that  the  services  of 
plaintiff  were  performed  voluntarily.  The 
petition  alleges,  and  It  was  Incumbent  upon 
the  plaintiff  to  prove.  In  ordw  to  maintain 
her  case,  that  such  services  were  performed 
at  the  request  of  the  defendant.  The  rule 
of  law  Is  that.  In  the  absence  of  a  request 
from  the  father  that  a  relative  assume  the 
care  of  his  minor  child,  although  he  may 
have  assented  thereto,  no  ppomlse  to  pay  for 
such  service  can  be  Implied.  The  mere  mor* 
al  obligation  which  such  a  parent  Is  under 
to  support  his  child  affords  no  legal  Infer- 
ence of  a  promise  to  pay  for  Its  support 
without  his  request  Certainly,  this  is  eo 
where  there  has  been  no  culpable  omission 
on  his  part  Chllcott  v.  Trimble,  13  Barb. 
002;  Dnffey  v.  Dnff^,  44  Pa.  St.  899;  Jor- 
dan T.  Wright  45  Ark.  237;  Bums  t.  Madl- 


gan,  60  N.  H.  197;  Freeman  v.  Bobtnson,  38 
N.  J.  Law,  383;  Gordon  v.  Potter,  17  Vt. 
348;  Schouler,  Dom.  Rel.  fi  241;  McMlUen 
V.  Lee,  78  IlL  443.  It  will  be  observed  that 
there  to,  not  only  a  direct  conflict  in  the  tes- 
timony between  the  defendant  and  the 
plaintiff  and  her  witnesses,  but  that  one  of 
the  latter  goes  much  further  than  the  oth- 
ers In  respect  to  the  existence  of  a  contract 
for  compensation  for  the  care  of  the  child, 
and  In  that  respect  there  Is  an  apparent  con- 
flict between  the  plaintiff's  witnesses.  To 
disturb  the  finding  of  the  trial  court  upon 
the  cause  of  action  seeking  recovery  for 
such  services,  we  should  be  convinced  that 
such  finding  Is  clearly  erroneous  or  against 
the  great  weight  of  the  evidence.  Edwards 
V.  O'Brien,  2  Wyo.  494.  There  is  certainly 
abundant  testimony  to  sustain  the  finding 
that  there  was  no  express  contract,  as  well 
as  no  such  request  upon  which  can  be  Im- 
plied a  promise  to  pay  for  the  care  bestowed 
upon  the  child  by  the  plaintiff.  The  court 
could  well  find  that,  whatever  contract  was 
made.  It  was  not  understood  that  the  plain- 
tiff  was  to  receive  compensation  for  her 
services;  that  although  the  defendant  may 
have  requested  plaintiff  to  take  charge  of  his 
child,  a  promise  to  pay  for  the  mere  service 
cannot  be  Implied,  for  the  reason  that  the 
request  did  not  stand  alone,  but  was  accom- 
panied by  a  promise,  respecting  the  liability 
of  the  defendant,  which  defined  the  limits 
thereof,  which  we  refer  to  In  the  discussion 
of  another  branch  of  the  case  farther  on; 
that  the  parties  did  not  at  the  time,  contem- 
plate a  money  allowance  to  plaintiff  for  the 
service  rendered  In  and  about  the  custody 
and  nurture  of  the  child;  and  that  the  plain- 
tiff had  no  expectation  of  snch  a  reward.  It 
Is  not  only  possible  for  the  evidence,  giving 
due  weight  to  the  testimony  of  plaintiff  and 
her  witnesses,  to  be  so  construed,  but  It  Is 
a  very  reasonable  view  to  take  of  It  We 
would  not  feel  Impelled,  therefore,  to  inter- 
fere with  such  finding  of  the  learned  Judge 
who  presided  at  the  trial,  and  do  not  per- 
ceive any  good  reason  for  reversli^  the 
judgment  so  far  as  the  first  cause  of  action 
is  concerned. 

The  conclusion  arrived  at  by  the  learned 
Judge  at  the  trial  upon  the  second  cause  of 
action  was  that  the  defendant  was  liable  to 
the  plaintiff  for  her  expenditures  for  such 
necessaries  as  were  spedfled  In  the  petition. 
This  evidently  resulted  from  a  construction 
of  the  evidence  to  which,  upon  the  whole.  It 
Is  susceptible,  viz.  that,  notwithstanding  the 
father  had  consented  that  the  grandmother 
should  have  the  custody  and  care  of  the 
child,  he  agreed  at  the  time  to  clothe,  pro- 
vide for,  and  educate  her;  in  other  words, 
that  the  effect  of  the  conversations  and  ar- 
rangement thereby  made  was  that  he  should 
not  be  relieved  from  his  ordinary  liability 
to  suitably  provide  for  his  child,  although 
she  was  not  to  remain  under  his  Immediate 
care.   Our  opinion  is  that  the  court  took  a 
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very  proper  view  of  the  erldenoe  In  tUa  n- 
apect,  bat  the  difficulty  arlsee  rejcardluR  tbe 
jappllcatlon  of  the  statute  of  Hmltatirais. 
The  flndlng  complained  of  Is  that  all  of  the 
claim  of  plaintiff  for  aoeb  neceBf^arlee  fur- 
nished prior  to  January  10, 18S7,  was  InrreA 
by  the  statute.  The  question  Is  a  cloBe  one, 
as  it  depends  for  Its  solution  upon  a  deter- 
mination of  the  exact  meaning,  purport,  ac 
legal  effect  of  the  contract  as  shown  to  hare 
been  entered  Into  by  means  of  the  conTcr* 
satlons  referred  to,  or  the  liability  to  be  in- 
ferred therefrom  and  the  other  attending 
circumstances.  We  think  there  Ifl  no  doubt 
that,  had  It  clearly  appeared,  or  had  It  beea 
clearly  exiHwased  in  a  contract  between  the 
partlee,  that  the  j^ntlfl  should  from  time 
to  time,  according  to  the  necesifltles  of  the 
child,  furnish  and  proTlde  her  with  clothing, 
wearing  apparel,  and  other  articles  In  ques- 
tion, and  the  defendant  should  r^uy  to  her 
any  such  expenditares,  or  that  the  defendant 
had  made  a  general  request  that  the  plaintiff 
keep  the  child  well  and  suitably  proTlded 
In  the  respect  Indicated,  and  In  elttier  such 
case  the  pUdntlfl  complied  therewith,  the 
transaction  would  liaTe  Iwen  a  contlnnli^ 
one.  Each  item  of  expenditure  would  then 
relate  back  to  the  original  agreement  or  re- 
quest, and  thus  each  item  would  be  related 
to  each  other,  and  the  statute  would  not  run 
otcept  from  the  date  of  tl^e  last  item.  It 
Is  In  proof  that  the  plaintiff,  for  13  years, 
from  the  time  when  the  child  was  less  than 
2  years  iM,  kept  her  wcdl  clothed  and  pn^ 
Tided  with  necessary  school  books  and  sta< 
tionery.  What  was  the  purport  of  the  agree- 
ment ot  defendant?  Did  he  merely  assent 
to  retain  a  liability  to  cloUie,  support,  and 
educate  hte  child,  so  that  no  other  person 
could  do  so  and  recorer  therefor  unless  he 
omitted  such  du^f  If  so,  then  It  would 
seem  tiiat  no  ttem  would  hare  any  relation 
to  any  ottm,  and  the  term  of  the  statute 
mnst  be  oompoted  from'  each  item;  and  In 
■neh  case  tbe  finding  of  the  court  would  be 
a  correct  one.  We  haTe  oarefnlly  studied 
tba  testimony,  and,  while  It  Is  not  as  satis- 
factsry  as  might  be  desired,  we  are  of  the 
opinion  that,  owing  to  the  natural  rehitlon 
of  the  parties,  and  the  arrangement  made 
conearaing  the  costody  of  the  cUld,  it  was 
the  opeetatton  of  an  parties  at  the  time 
that  the  plaintiff  should,  in  the  flmt  instance, 
make  any  pnrchues  necessary  for  the  child, 
and  that  the  defendant  would  pay  her  there- 
f<w.  Mrs.  Bailey  says:  "Hy  mother  was  to 
look  after  tiie  <Alld.  mafte  that  her  home. 
Mr.  Mnll  was  to  pay  the  expense."  And 
again:  "She  [Mrs.  Mull]  wanted  my  mothi>r 
to  take  the  child  and  take  care  of  her,  clothe 
and  care  for  her,  as  if  she  was  her  own 
child,  as  long  as  she  lived."  Also:  "He  [Mr. 
Mull]  said  he  would  support  and  clothe  her, 
and  give  her  good  schooling.**  In  the  itt- 
tnre  of  things,  the  pUdntlfl  'm>uld  liardly  feel 
called  upon  to  first  retiuefit  tlie  defendant  In 
mxA  instance  to  obtain  something  the  child 


might  reqnIrB  btfore  ^oenrta^  It  bersdf . 
Neither  eonU  Im  hare  «mtemplKted  such  a 
course  of  proceeding.  Most  of  the  ttme  they 
resided  some  SO  miles  apart,  and  he  Tery 
seldom  called  to  see  either  the  child  or  hs 
grandmothn,  and.  It  seemi^  w&ftc  made  ai^ 
Inqnlrtes  idiont  th*  child's  wants  vhils  ske 
was  with  the  plalntlfl,  aaeept,  perhaps,  dar- 
ing the  first  few  months  attw  the  death  at 
his  wife;  In  view  of  tbm  conftnct  of  the  pu^ 
ties,  and  what  was  said  when  the  axxangs- 
rooit  was  originally  made,  I  think  It  nnut 
be  held  that  the  purport  and  l%a!  effort  at 
the  understanding  was  that  Mrs.  Jaeksn 
should,  from  time  to  time,  procure  for  tbe 
child  such  things  as  she  needed,  and  that  the 
defmdant  would  pay  to  her  the  expend  ef 
the  same.  Under  such  circumstances,  tbe 
transaction  is  omtinuInK,  and  no  part  of  tbe 
dalm  of  i^ntUf  was  barred  by  tbe  statiuc 
of  Umttatlons. 

For  the  reasons  eocpressed  In  this  opinion, 
tbe  Judgment  of  the  district  court  npon  tbe 
first  cause  of  action  is  affirmed,  and  upon 
the  second  came  ot  action  Is  rereraed,  and 
the  case  will  be  remanded  fbr  a  new  trial 
npon  the  lasnes  r^sed  npon  tho  seeond 
cause  of  action. 

groebbbok;  a  j.,  ana  oovtawat,  j., 

concur. 


BOULTBIB  y.  STATa 

(Supreme  Court  of  Wyoming.  Not.  19,  1885.) 

Oaniixu.  Law— ApnAi>-KKA0na»- SsooiD 
— Rbtibw. 

1.  Errors  occnrring  In  the  progren  of  tbe 
trial  will  Dot  be  reviewed  on  appeal  unless  ther 
were  brought  to  the  attention  of  the  trial  court 
by  motion  for  a  new  trial,  which  moat  be  in- 
corporated in  the  record  by  bill  of  exceptions. 

2.  A  conTiction  will  not  be  reTerBed  for  sl- 
leKed  error  in  permitting  witnesses  to  testify 
whose  names  had  not  been  indorsed  on  the  in* 
formation  as  required  by  the  statute,  where  the 
record  neither  shows  tbe  facts  as  they  occnrred 
at  the  time  the  objection  was  made,  nor  tbe  prcsj- 
ndicinl  tendency  of-  tbe  testimony,  nor  ihowa 
affirmatively  that  defendant  was  not  aware  of 
the  nature  of  tbe  testimony  of  the  witaesi,  ar 
that  be  asked  for  a  continuance. 

Error  to  district  court,  Laramie  conntf; 
Richard  H.  Scott,  Judge. 

CoUingwood  Boulter,  otherwise  called 
Obarles  Boulter,  was  conrlcted  of  man- 
slaughter, and  appeals.  Affirmed. 

Ralph  B.  Esteb,  for  plaintiff  in  nror.  B.  F. 
Vowlar,  Atty.  Qm.,  J.  a  Balnl.  Pros.  Atty., 
and  W.  B.  StoU,  for  tiie  Statsi 

GROBSBBCK,  O.  J.  The  plaintiff  in  error 
was  found  guilty  of  the  crime  of  manslauRli- 
ter  in  the  district  court  for  Laramie  county, 
and  on  the  16th  day  of  March,  1896.  was 
sentenced  by  said  court  to  be  Imprisoned  In 
tbe  penitentiary  for  the  term  of  six  yean. 
The  petition  In  error  assigns  28  gronnda  of 
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error,  maaaSUng  the  vertflct  of  the  Jnry  on 
the  ground  that  It  1b  not  sustained  by  suffi- 
cient erldence  and  Is  contrary  to  law;  that 
the  trial  court  erred  In  glvlnff  certain  In- 
stmctiona  to  the  Jury  requested  by  the  pros- 
ecution; In  refnelDg  to  give  an  Instruction 
asked  for  by  the  defendant;  in  accepting  the 
verdict  of  the  Jury  on  March  10,  1896,  the 
same  being  Sunday;  In  recording  the  rerdlct 
on  that  day;  that  the  court  had  no  Jurisdic- 
tion to  try  and  determine  the  canse;  that  the 
contlntuuice  asked  tor  by  the  defendant 
should  have  been  granted;  that  the  verdict 
of  the  Jury  was  a  compromise  verdict;  that 
certain  of  the  Jurors  made  repr^eutatlons 
to  their  fellows  that  under  a  verdict  of  man- 
slaughter the  defendant  could  not  be  punish- 
ed by  more  than  four  yeans*  Imprisonment; 
that  one  of  the  Jurors,  prior  to  the  trial,  had 
stated  publicly  that  the  defendant  ought  to 
•  be  hung;  that  the  court  erred  upon  the  trial 
in  permitting  the  indorsement  of  the  names 
of  certain  witnesses  for  the  prosecution  up- 
on the  information,  and  this  was  allowed,  It 
is  contended,  without  a  showing  on  the  part 
of  the  prosecution  that  the  witnesses  were 
unknown  at  the  time  of  filing  the  Informa- 
tion; that  no  notice  was  given  to  the  de- 
fendant that  said  witnesses  would  be  ex- 
amined In  the  cause;  and  that  the  court 
erred  In  overruling  the  motion  for  a  new 
triaL  This  fwmldable  array  of  assignments 
of  error  was  expressly  withdrawn  from  our 
consideration  by  counsel  for  the  plaintiff  In 
error,  with  the  exception  of  those  alleged 
errors  going  to  the  action  of  the  trial  court 
in  permitting  the  Indorsement  of  the  nalbes 
of  certain  witnesses  for  the  prosecution  dur- 
ing the  trial,  against  the  objection  of  the 
defradant  below,  and  in  allowing  witness 
J.  F.  H.  Stable  to  be  sworn  and  examined, 
his  name  not  having  appeared  as  Indorsed 
on  the  Information  until  It  was  so  Indorsed 
by  order  of  the  court  during  the  trial.  As 
most  of  the  assignments  of  error  relate  to 
matters  occurring  during  the  progress  of  the 
trial,  they  would  not  have  been  considered, 
as  It  is  well  settled  by  a  long  line  of  deci- 
sions of  this  court,  as  well  as  by  Its  rul^i, 
which  have  been  in  existence  for  many 
years,  and  promulgated  in  the  published 
Reports  and  lu  the  Session  Laws,  that  "noth- 
ing which  could  have  been  properly  assign- 
ed as  a  ground  for  a  new  trial  In  the  court 
below  will  be  considered  In  this  court,  unless 
It  shall  appear  that  the  same  wa's  properly 
presented  to  the  court  below  by  a  motion  for 
a  new  trial,  and  that  such  motion  was  over- 
ruled and  exception  was  at  the  time  reserv- 
ed to  such  ruling;  all  of  which  shall  be  em- 
braced In  the  bill  of  exceptions."  Sup.  Ot. 
rule  13  (Sess.  Laws  1896,  p.  328;  Sess.  Laws 
1890-91,  p.  444);  Ter.  Sup.  Ct  rule  6  (2  Wyo. 
516;  Rev.  St  Wyo.  p.  65);  Eubel  v.  WlUey 
(Wyo.)  40  Pac.  761;  Selbel  v.  Bath,  Id.  756; 
Johns  V.  Adams,  2  Wyo.  iM;  Mnrrin  v.  Ull- 
man,  1  Wyo.  36;  Geer  v.  Murrin,  Id.  87; 
Jenkins  v.  Territory,  Id.  317;  Garbanatl  v. 


CommiB8loner»,  2  Wyo.  287.  In  the  last 
case  cited,  decided  at  the  March,  1880,  term, 
Mr.  Justice  Blair  says.  In  his  quaint  Ian- 
guage:  *Thl8  case  must  go  where  many  have 
gone  before,  and  where,  doubtless,  If  we  can 
Judge  the  future  by  the  past,  many  will  fol- 
low It,— out  of  court  Almost  from  the  time 
whereof  the  memory  of  man  runneth  not 
to  the  contrary,  this  court,  by  a  standing 
rule,  has  declared  that  they  will  not  consider 
alleged  errors  in  the  record  unless  accom- 
panied by  a  bill  of  exceptions.  In  which  the 
motion  for  a  new  trial  made  In  the  court  be- 
low is  incorporated.  In  this  case  there  Is 
no  bill,  or  pretended  bill,  of  exceptions,  duly 
aDowed  by  the  conrt  below,  and,  reasoning 
from  canse  to  effect,  the  absence  of  the  mo- 
tion for  a  new  trial  Is  apparent."  The  as- 
signments of  error  upon  which  counsel  for 
plaintiff  in  error  relies  are  matters  arising- 
during  the  trial  of  the  cause,  and  were  al- 
leged errors  of  law  occurring  at  the  trlaL 
These  alleged  errors  must  be  presented  to- 
the  trial  conrt  by  a  motion  for  a  new  trial, 
which  must  be  Incorporated  In  the  bill  of 
exceptions.  The  record  before  us  Is  that  or 
the  court,  made  up  by  the  clerk  from  a 
transcript  of  the  Journal  entries.  Accom- 
panying this  are  copies  of  certain  motions 
made  during  the  trial  and  after  its  termina- 
tion. Including  the  motion  for  a  new  trial 
and  accompanying  affidavits,  and  the  in- 
structions given  and  refused  by  the  court. 
There  is  no  bill  of  exceptions  before  us,  and 
nothing  In  the  record  of  the  court  below  ta 
show  tnal  time  was  asked  to  prepare  It  and 
present  It  to  the  court  or  Judge  thereof  for 
allowance,  or  that  any  bill  was  presented  to 
the  court  We  have,  then,  following  our 
nile  and  untform  decisions  of  the  court 
nothing  to  decide,  for  we  cannot  determine 
the  matters  presented  to  us  for  considera- 
tion, as  such  matters  must  be  embodied  in  a 
motion  for  a  new  trial  Incorporated  in  the 
bill  of  exceptions,  which  must  be  presented 
to,  examined  by,  and  allowed  by  the  trial 
court,  or  the  Judge  thereof  In  vacation. 
There  can  be  no  excuse  for  the  violation  of 
this  rule,  and  none  is  attempted  to  be  made. 
For  nearly  a  quarter  of  a  centnry  the  prac- 
tice has  been  followed,  as  directed  by  the- 
rules  and  decisions  of  this  court,  to  Insert  a 
motion  for  a  new  trial  In  a  bill  of  excep* 
tlons  certtfled  to  by  the  Judge,  and  not  to 
recognize  or  consider  any  matters  on  appeal, 
arising  during  the  trial,  which  were  not  a 
part  of  the  record  proper,  except  such  as 
were  embodied  In  the  bill  of  exceptions. 
Our  rule  Is  but  the  general  doctrine  that  a 
motion  for  a  new  trial  must  be  Incorporated 
In  the  bill  of  exceptions  in  order  to  be  pre- 
served for  review  on  appeal.  8  Bnc.  PI.  & 
Prac.  400.  It  is  true  that  In  Elliott  App. 
Proc.,  it  Is  stated  that  a  motion  for  a  new 
trial  is  a  direct  motion,  and  hence  part  or 
the  record.  Section  190,  p.  162.  But  the 
only  cases  cited  In  support  of  this  doctrine 
are  those  of  Indiana,  and  these  are  based  on- 
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the  preceflent  established  in  the  early  case 
of  Klrby  v.  CaDDon,  9  Ind.  371.  a  case  de- 
cided upon  the  peculiar  proTlsiona  of  the 
statute  of  that  state,  making  all  proper  en- 
tries  made  by  the  clerk,  and  "all  papers  i>er- 
talnlng  to  a  cause"  and  filed  therein,  with 
a  few  exceptions,  part  of  the  record.  Our 
statute  is  different.  In  a  criminal  case,  It 
the  defendant  feels  himself  aggrieved  by  any 
decision  of  the  court,  he  may  present  bis 
bill  of  exceptions  thereto,  or  to  the  Judge 
thereof  in  vacation,  which  the  judge  shall 
sign,  and  the  same  shall  be  made  a  part  of 
the  record,  and  have  the  same  force  and, 
effect  as  In  civil  cases;  and  If  exceptions  be 
taken  to  the  decision  of  the  court  on  over- 
ruling a  motion  for  a  new  trial  because  the 
verdict  is  not  sustained  by  sufficient  evi- 
dence, or  is  contrary  to  law,  the  bill  of  ex- 
ceptions must  contain  all  the  evidence.  The 
taking  of  all  bills  of  exception  is  governed 
by  the  rules  established  In  civil  cases.  Rev. 
St  §  3306,  as  amended  by  section  138,  c.  73, 
Sess.  Laws  1890.  In  civil  cases,  when  the 
decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufflclentiy  ap- 
pear In  the  entry,  or  for  a  new  trial  for  mia- 
direction  of  the  court  to  the  Jury,  or  because 
the  verdict  is  against  the  law  or  the  evidence, 
the  party  excepting  must  reduce  his  excep- 
tion to  writing  and  present  It  to  the  court,  or 
the  Judge  thereof  In  vacation,  within  the 
time  given  for  allowance.  Rev.  St  §  2649, 
as  amended  by  section  1,  c.  38,  Sess.  Laws 
1890.  The  records  of  the  court  In  civil  cases 
are  made  up  from  the  petition,  the  process, 
the  return,  pleadings  subsequent  thereto,  re- 
poi-ts,  verdicts,  orders.  Judgments,  and  all 
material  acts  and  proceedings  of  the  court, 
and  evidence  must  not  be  recorded.  Rev. 
St  8  2681.  The  record  proper  In  the  cause, 
either  civil  or  criminal,  does  not  contain  a 
motion  for  a  new  trial,  as  it  does  not  fall 
within  any  of  these  enumerated  matters 
which  do  not  include  all  the  "papers  per- 
taining to  the  cause,"  as,  with  certain  excep- 
tions, the  Indiana  statute  reads,  upon  which 
the  statement  of  the  law  in  Elliott  App. 
Proc.,  Is  based;  and  the  only  method  where- 
by such  motion  can  become  a  part  of  the 
record  is  by  the  order  of  the  court  or  judge 
making  it  so,  when  it  is  embodied  In  the  bill 
of  exceptions,  which  is  made  a  part  of  the 
recoM  by  such  order,  but  not  spread  at  large 
upon  the  Journal.  In  the  case  at  bar  the 
errors  assigned  are  shown,  if  at  all,  by  a 
journal  entry  of  the  court,  which  Is  set  out 
In  full;  but  these  errors  can  only  be  pre- 
served for  review  by  Incorporating  them 
In  the  motion  for  a  new  trial,  as  they  are 
matters  arising  during  the  trial,  and  the  only 
way  to  preserve  the  motion  for  a  new  trial 
for  review  by  an  appellate  court  Is  to  em- 
body it  in  the  bill  of  exceptions,  In  the  ab- 
sence of  a  statute  making  such  motion  a 
part  of  the  record.  This  has  not  been  done, 
and  we  cannot  consider  the  alleged  errors, 
for  the  reason  that  there  is  no  bill  ot  excep- 


tions contalnlns  mch  moUon  txa  m  new 

trial. 

2.  Looking  at  the  Journal  entry  of  the  triai 
court  by  which  it  la  asserted  that  error  is 
apparent,  although,  tor  the  reasons  above 
stated,  it  is  not  properly  before  as.  It  appears 
that  the  order  of  the  court  was  made  on  the 
25th  day  of  June,  1895,  to  appear  as  of  dat«> 
the  5th  day  of  March  preceding.  After  re- 
citing the  findings  upon  which  this  nunc  pro 
tunc  order  waa  made,  It  directs:  "It  Is  there- 
fore ordered  by  the  court  that  the  following 
order  be  entered  *  *  *  as  of  March  the 
5th,  A.  D.  1895:  That  upon  the  6th  day  of 
March,  A.  D.  1895,  after  this  case  bad  been 
called  for  trial,  and  the  Jury  impaneled  to 
try  said  cause,  and  all  witnesses  for  the  plain- 
tiff and  defendant  called,  swom,  and  ordered 
to  separate  during  the  hearing  of  said  cause, 
and  so  admonished  by  the  court  and  the 
counsel  for  the  prosecution  bad  opened  his 
case  to  the  Jury,  by  making  a  statement  of 
his  case,  and  what  he  expected  and  Intended 
to  prove  by  the  witnesses,  that,  upon  proceed- 
iug  to  the  trial  of  this  cause,  3.  F.  H.  Stable, 
after  having  been  swom  on  the  part  of  the 
prosecution,  was  called  upon  to  testify  as  n 
witness  for  the  prosecution,  whereupon  Ralph 
E.  Esteb,  counsel  for  the  defendant  objected 
to  the  introduction  of  J.  F.  H.  Stahle  as  a 
witness  on  behalf  of  the  state  for  the  reason 
that  his  name  does  not  appear  Indorsed  upon 
the  information  as  one  of  the  witnesses  on 
behalf  of  the  state,  and  for  the  farther  reason 
that  no  showing  has  been  or  now  Is  made  to 
the  court  of  such  facta  as  bring  to  the  knowl- 
edge of  the  court  that  the  name  of  the  wit- 
ness was  not  known  to  the  county  and  pros- 
ecuting attorney  at  the  time  of  the  filing  of 
the  information  herein,  nor  any  such  showing 
as  would  authorize  the  Introdnctitm  of  said 
witness  on  tiehalf  of  the  state,  nor  any 
showing  to  the  court  that  the  admission  of 
the  witness  Is  necessary  for  the  due  presenta- 
tion of  the  case,  and  for  the  further  reason 
that  no  notice  of  the  introduction  of  said  wit- 
ness on  behalf  of  the  state  has  been  served 
upon  elthw  the  defendant  or  his  couns^,  and 
the  Introduction  of  said  witness  shouiu  not 
be  permitted  over  the  objection  of  the  de- 
fendant and  his  counsel;  which  objection 
was.  by  the  court  overruled,  to  which  ov«- 
rullng  defendant  by  his  couns^  then  and 
there  excepted,  which  exception  was  by  the 
court  then  and  there  allowed.  Whereupon 
the  county  and  prosecuting  attorney  moves 
the  court  for  an  order  allowing  the  clerk  of 
the  district  court  of  the  First  judicial  dis- 
trict sitting  within  and  for  the  county  of 
XiaranUe,  in  the  state  of  Wyoming,  to  In- 
dorse upon  the  Information  her^n  against 
Oolllngwood  Boult^,  otherwise  called  Charles 
Boulter,  for  murder  in  the  second  degree,  the 
names  of  J.  F,  H.  Stable  [and  13  others,  nam- 
ing them],  R,  B.  Esteb,  counsel  for  defradant, 
objected  to  the  Indorsement  of  the  said  names 
as  witnesses  for  the  state,  for  the  reason  that  no 
showing  had  been  or  now  Is  made  to  the  court 
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of  such  fBCts  M  brings  to  tbe  knowledge  of  the 
court  tbat  the  nunes  of  the  vltneaaes  u 
aforesaid,  aa  wltnessee  for  the  prosecution, 
were  not  known  to  the  connt7  and  proeecut- 
1ns  attcnney  at  the  time  of  the  filing  of  the 
Information  ber^n,  nor  any  snch  showing 
as  would  authorise  the  introduction  of  such 
witnesses  on  the  part  of  the  prosecutioD,  nor 
any  showing  to  the  court  that  the  admission 
of  the  aforesaid  witnesses  for  the  state  is  nec- 
essary for  the  due  iffesentaUon  of  the  case^ 
and  for  the  tnrthw  reason  that  no  notice  of 
the  Introduction  of  said  witnesses  on  behalf 
of  the  state  has  bean  serred  upon  elthw  the 
defendant  or  his  counsel,  and  that  the  Intro- 
duction of  said  witnesses  should  not  be  petv 
mltted  over  the  objection  of  the  defendant 
and  his  connsd;  which  objection  was  by  the 
court  orermled,  and  to  the  oTerrullng  ot 
which  the  defoidant,  by  his  couns^  then 
and  there  excepted,  which  exception  was  by 
the  court  then  and  there  allowed." 

This  order  was  entered  after  the  filing  of 
the  petition  In  error  In  this  cause,  and  upon 
it  alone  la  «ror  predicated  in  this  cas^  ont 
of  the  numerous  assignments  of  error.  The 
statute  in  reference  to  the  matter  of  Indorse- 
ment of  the  names  of  witnesses  npon  the  In- 
formation is  as  follows:  "He  Itbe  county 
and  prosecuting  attorney]  shall  subscribe  his 
name  thereto  and  endorse  thereon  the  names 
of  the  witnesses  known  to  him  at  the  time 
of  fillip  the  same.  He  sliall  also  endorse 
thereon  the  names  of  such  witness es  as  may 
thereafter  become  known  to  him.  at  sucb 
times  heUore  the  trial  as  the  court  may  rule 
or  otherwise  prescribe."  "The  name  of  the 
prosecuting  wltnesi^  as  such,  shall  always 
be  endorsed  on  the  Information."  "The  fail- 
ure to  endorse  the  names  of  the  prosecuting 
witness  or  the  names  of  other  witnesses  shall 
not  be  ground  for  the  quashing  or  setting 
aside  of  the  information,  and  unless  the  de- 
fendant or  bis  counsel  shall  move  or  request 
that  such  endorsement  shall  be  made.  If  not 
already  made,  the  defendant  shall  be  deemed 
to  luiTe  waived  his  right  to  hare  snch  en- 
dorsement made;  and  such  endorsement 
may  be  made  twfore,  at  or  after  any  trial." 
Sess.  Laws  1800-91.  c.  69,  H  2,  3.  These 
proTislons  were  retained  in  the  recaxt  act, 
which,  by  a  saving  clause,  keeps  the  former 
statute  in  force  as  a  method  of  pi^edure  In 
the  prosecution  of  offenses  committed  prior 
to  its  passage.  Sess.  Laws  1895,  c.  123. 
The  provisions  of  section  2  of  the  act  relating 
to  the  indorsement  of  the  names  of  the  wit- 
nesses for  the  prosecution  on  the  Information 
were  borrowed  from  the  statute  of  Michigan, 
the  first  Jurisdiction  to  adopt  the  information 
system;  bat  section  3  of  our  statute,  de- 
cllLrlng  that  In  some  respects  the  falltue  to 
Indorse  such  names  Is  not  fatal  to  the  Infot^ 
matlon,  and  is  a  matter  that  may  be  waived 
by  the  defendant  In  a  criminal  case,  when 
not  requested  by  him  to  be  made.  Is,  so  far 
as  our  iDTestigation  discloses,  an  innovation. 
Snch  a  provision  does  not  appear  In  any  oth- 
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er  statute  coming  under  our  observation. 
Our  statute  provides  that  the  information 
shall  not  be  quashed  w  set  aside  for  lack  of 
the  Indorsements  of  the  names  of  the  witness- 
es, and  that  the  defendant  Is  deemed  to  have 
waived  his  right  to  have  snch  indorsement 
made  unless  he  moves  or  requests  It;  and  the 
Indor^ment  msjr  be  made  before,  al;  or  after 
the  triaL  These  quall^ing  provisions.  It  la 
contettded,  neutralise  the  mandatory  hin- 
guage  of  liie  iffovisions  requiring  the  iodorse- 
ment,  and  are  a  legislative  construcUon  that 
the  matter  of  indorsement  of  the  names  of 
the  witnesses  is  directory.  Instead  of  manda- 
tory. Indeed,  It  has  been  held  In  a  number 
of  the  states  where  snch  a  providon  exists 
aa  to  indictments,  requiring  the  Indictment 
to  be  Indmved  with  the  namea  of  tlie  wit- 
nesses, that  sacb  requlr^ent  is  merely  di- 
rectory. Sheltcm  v.  Com.  (Va.)  16  S.  B.  396, 
citing  Dever's  Case,  10  heigh,  6S0;  Williams* 
Case.  6  Grat  702;  State  v.  Shoiea,  81  W. 
Va.  491,  7  Si  B.  413.  See^  slso.  State  v. 
Enoch,  26  W.  Va.  253.  The  court  says  that, 
whatever  may  have  been  the  law  cAsewhere^ 
the  law  la  settled  in  Virginia  that  such  a 
statute  is  not  man^tory.  but  directory.  It 
Intimates  Its  aiq;iroval  of  the  views  of  the 
West  Virginia  court  In  State  v.  Shores,  so- 
pra,  that  the  omission  to  write  the  names 
of  the  witnesses  at  the  foot  of  the  Indictment 
was  not  to  the  i«ejudice  of  the  i^ccused,  In- 
asmuch as  the  prosecuting  attorney,  wheik 
th^r  names  ate  not  so  vrritten,  is  not  boundr 
to  call  them  at  the  trial,  and  that  the  con- 
Btltutional  provision  that  "the  accused  shall 
be  confronted  with  the  witnesses  against 
him"  (Ccmst.  art  1,  9  10)  merely  means  ttiat 
the  witnesses  must  appear  at  the  trial  and 
testify  in  po-Bon,  and  that  hearsay  evidence 
is  inadmissible.  In  Walker  v.  Stat^  19  Tex. 
App.  180,  the  Texas  cases  were  reviewed 
upon  this  question,  end  the  rule  announced 
In  the  early  case  of  Steele  v.  State,  1  Tex. 
142,  was  followed,  that  the  statute  requiring 
an  indorsement  of  the  names  of  the  witnesses 
on  the  back  of  the  indictment  was  merely 
directory,  and  such  indorsement  was  not  a 
.constituent  part  of  the  indictment  or  of  the 
finding  ot  the  grand  jury,  and  Is  not  essen- 
tial to  Its  validity.  lu  the  case  of  Sklpwortb 
V.  State.  8  Tex.  App.  135,  It  was  said  that, 
while  the  statute  prescribed  that  the  names 
of  the  witnesses  upon  whose  testimony  the 
Indictment  is  found  shall  be  Indorsed  thereon, 
yet  no  mode  was  designated  by  which  a  fail- 
ure to  do  so  can  be  reached,  and  In  the  ab- 
sence of  further  legislation  the  omission 
should  be  held  ImmateriaL  So  in  North  Car- 
olina It  Is  held  that  a  noncompliance  with  » 
rule  requiring  the  foreman  of  the  grand  Jury 
to  mark  on  the  bill  the  names  of  the  witness- 
es is  no  ground  for  a  motion  to  quash,  nor 
for  arrest  of  Judgment,  such  requirement  be- 
ing directory  ma%ly.  State  v.  Holllng»- 
worth,  100  N.  C.  635,  0  S.  B.  417;  State  v. 
Hines,  84  N.  C.  810;  State  v.  Sbeppard,  07 
N.  C.  401.  1  S.  B.  879.   It  seems  that  the 
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•ame  rule  governs  In  Alabama.  Gemi<dges 
T.  State,  13  SoQtta.  51T;  O'Brien  v.  State,  91 
Ala.  25,  8  South.  500.  A  statute  of  tbU  state, 
yet  In  existence,  requires  that  In  cases  of 
mlBdeineanor  the  name  of  the  prosecuting  or 
other  witness  shall  be  Indorsed  on  the  Indict- 
ment; and  this  was  held  to  be.  In  an  early 
case,  merdy  dlrectwy,  and  not  noandatory, 
and,  where  the  prosecating  attorney  or  fore- 
man of  tbe  gtand  Jnry  failed  to  make  such 
ladorsemmt,  permission  was  prop^Iy  glTen 
on  trial  to  the  prosecuting  attorney  to  make 
It  Territory  v.  Andwson,  1  Wyo.  20.  Some 
courts  hold,  under  a  statute  similar  to  ours 
in  requiring  the  ind(Hvement  of  tlie  names  of 
the  witnesses  for  tbe  prosecution  on  the  in- 
formation or  indictment,  that  the  matter  la 
within  tbe  sound  discretion  of  the  trial  court 
State  V.  Cook.  30  Kan.  82,  1  Pac.  32;  Lord 
t.  State,  18  N.  H.  173;  Gardner  v.  People. 
3  Scam.  84;  Gates  t.  People,  14  HI.  433. 

'Hie  rule  holding  that  the  matter  of  Indoroe- 
jnent  Is  a  substantial  ri^t  to  th»  defendant  is 
xlgldly  upheld  In  other  states,  founded  on  the 
wording  of  the  statute  like  section  2  of  our 
«tatate,  quoted  supra,  but  where  tbe  qualify- 
ing restrictions  of  section  8  of  oar  statute  have 
not  been  Incorporated  In  tbe  law.  Hill  v.  Peo- 
ple, 26  Mich.  496;  People  t.  Hall.  48  Mich. 
487,  12  N.  W.  665;  People  T.  Price,  74  Mich. 
39,  41  N.  W.  8B3;  People  t.  Howes,  81  Micb. 
386^  45  N.  W.  961;  Stevens  v.  State,  19  Neb. 
648,  28  M.  W.  804;  GAndy  t.  State,  24  Neb. 
728.  40  N.  W.  802;  Milter  t.  State.  29  Neb. 
488;  45  N.  W.  4S1;  BlnUey  T.  State,  84  Neb. 
758,  62  N.  W.  706;  Paries  t.  State.  20  Neb. 
516, 31  N.  W.  B;  Oandy  t.  State,  27  Neb.  732, 
48  N.  W.  747,  and  44  N.  W.  108;  State  t. 
SteveOB,  1  S.  D.  480,  47  N.  W.  546.  Such  ap- 
pears to  be  tbe  rule  In  the  federal  courts, 
where  Id  capital  caaea  the  detendant  must, 
under  tbe  statute,  be  funlabed  with  a  llat  of 
witnesses  against  blm  two  days  before  the  trial. 
U.  S.  T.  Stewart,  8  Dall.  348,  Fed.  Oaa.  Na  16,- 
401;  n.  8.  T.  Dow,  Taney,  34.  Fed.  Oaa.  No. 
14,000;  U.  S.  T.  OnrtlB,  4  Mason,  232,  Fed. 
Gas.  No.  14,805;  Logan  t.  U.  B.,  144  U.  8. 
804,  12  sup.  Ot  617;  rndkawj  ▼.  U.  S.,  151 
a.  8.  803.  14  Bop.  Ot  884.  But  we  do  not 
care  to  determine  this  question  without  fnUer 
aivumentf  and  In  tbto  case  tt  la  nnnecesaary 
to  decide  whethn-  our  statute  taking  aU  ot  Its 
prorlaiona  together,  la  directory  or  mandattary. 
In  the  case  befbre  us,  It  does  not  afflrmattrely 
appear  from  the  Journal  entry  InToked  that  tbe 
oamea  of  tbe  witnesses  were  known  to  the 
prosecuting  atttwney  before  the  trial.  He  had 
made  hla  atatanent  to  tbe  jury,  but  It  does  not 
at^^r  that  be  stated  tbe  namea  ot  tbe  wit- 
nesses and  what  particular  facta  would  be 
efaown  each.  It  nowhere  appears  In  the 
Journal  Mitry,  as  an  nndlaputed  fiiet.  that  the 
wltnenea  objected  to  ware  actually  known  to 
the  prosecution  before  tbe  trial  began.  Such 
ail  Inference  might  strongly  appear  from  the 
Journal  entry,  as  Stable  appears  to  tw  the  first 
witness  called  tor  examinatlan,  It  It  also  ap- 
peared from  the  opening  statement  to  jury 


that  he  would  be  called,  but  tt  doee  not  Tbe 
counsri  fbr  defendant  In  Ids  objectlMi  to  ad- 
mlssltm  (tf  tbe  teetlmoiiy,  stated  tbat  no  show- 
ing had  been  cr  was  then  made  "ot  audi  facts 
as  bring  to  the  knowledge  at  the  court  tbat  the 
name  of  the  witness  was  not  known  to  the 
prosecuting  attorney  at  the  time  of  tbe  filing 
of  tbe  Information";  but  still,  for  aught  we 
know  from  this  recital,  there  might  hare  been 
some  showing  made  tbat  satisfied  tbe  court 
that  the  witnees  was  not  known  at  tbe  time 
stated  and  prior  to  the  trial.  It  was  further 
asserted  as  ground  for  objection  to  the  ad- 
mission of  the  testimony  of  the  witness  Stable 
that  there  was  not  "any  such  showing"  as 
would  authorize  tbe  jHnduction  <tf  the  witness 
for  tbe  states  nor  any  showing  tbat  the  ad- 
mission of  the  witness  was  neceasary  for  the 
due  presentation  of  tbe  caae,"  and,  finally,  that 
no  notice  of  the  Introduction  ot  the  witness  had 
been  aerred  upon  the  defendant  or  bla  eoonsd. 
All  these  matters  depended  upon  the  conduct 
and  statementa  at  the  prosecutor,  and  were 
matters  of  fact,  to  be  shown  afflrmatiT^y  la 
the  record,  not  the  mere  statement  of  coun- 
sel that  certain  facts  existed  or  did  not  exist, 
and  which  could  only  be  based  upon  erldence 
aliunde.  The  court  might  have  held  tbat  the 
grounds  ot  objection  asserted  by  counsd  for 
defendant  were  untrue,  as  a  matter  ot  Cact, 
or  not  borne  out  sufficiently  by  the  eraits  on 
the  trial,  of  which  tbm  la  not  a  complete  nar* 
ration,  as  tbe  recitals  in  the  journal  entry  do 
not  pretend  to  give  fully  the  agreed  or  undis- 
puted facta.  Tbe  same  dlfficnltlca  arise  from 
an  Inspectkn  of  tbe  Joomal  eaatry  aa  to  tba  ae- 
tion  of  the  court  upon  the  motion  for  an  wder 
allowing  tbe  clerk  to  indorse  upon  the  informa- 
tion the  names  of  Stable  and  others  aa  wit- 
nesses tax  tbe  proooentloa.  Tbe  objections 
state  certain  reasou  therefor,  but  they  are 
laiBHAy  aaaerttona  of  connad,  wblcb  are  not 
admitted  to  be  tni^  and  wUch  the  court  may 
not  bare  tomA  to  be  trae.  There  may  bare 
been  a  proper  Bbowing  wby  flw  IndfMaements 
had  not  been  made  prior  to  tito  trial,  or  on 
filing  tbe  information,  and  that  the  praaecotlng 
attorney  did  not  know  untSl  tbe  trial  began  ot 
the  exlatenee  of  these  witnesses.  There  might 
have  been  a  fnU  statement  of  what  13ie  iwose- 
cntlon  intended  to  prove  by  each  witness,  and 
It  might  bare  appeared  to  tin  aatlafactloa  of 
tbe  court,  tgpm  matters  tbat  do  not  appear  !□ 
the  journal  entry,  but  which  occurred  during 
the  trial,  which  showed  that  notice  had  been 
given  of  the  introduction  of  these  witnesses. 
Indeed,  ftom  this  nunc  pro  tunc  order,  wUch 
counsel  claim  is  a  record  btfore  us.  It  does 
not  appear  that  the  moHmi  was  allowed,  and 
tbe  indorsementa  ordered  to  be  made  by  tbe 
clerk.  This  seems  to  be  Inferred  from  the  flui 
tbat  the  objection  made  1^  counsel  to  flu  In- 
d(»aement  was  oremiled,  but  it  does  not  ap 
pear  that  such  an  order  was  actually  made  bj 
tbe  court,  altbons^  tbe  names  of  tbe  wttnenes 
objected  to  do  appear  on  Ibe  InftRmatlon,  a 
copy  of  wblcb  Is  property  In  tbe  record  as  a 
pleading. 
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The  reoort  of  tbe  transacttoDS  of  the  court 
foils  tsa  short  tite  dertaOs  teqnlred  to  diow 
the  fttcts;  and  not  tbe  bare  assertloiis  of  comi- 
sel,  and  far  short  of  tbe  foil  narration  that 
<M^A  to  be  preserred  m  a  bill  ttf  ac^ttons, 
In  order  that  the  appeilato  conrt  can  clea^ 
-see,  wlthotit  snrmlse  or  conjecture,  what  ac- 
tually happened  in  the  trial  court  Tbe  most 
rigid  mle  of  constmctton  adopted  by  tbe  coiu>t8 
that  bdd  the  matter  ot  the  Indorsement  of  the 
names  of  the  wttnesses  on  the  accusation  to 
be  Impemtlre  and  not  mandatory,  and  In  the 
nature  ot  a  sobstantiat  ri^t,  not  to  be  frittered 
away  by  construction,  Is  not  an  Inflexible  one. 
Upon  tbe  Bbowlng  of  tbe  prosecuting  attorney 
that  he  was  not  apprised  that  the  person  call- 
ed was  a  material  witness  before  the  trial 
commenced,  tt  was  held  not  emmeons  to  per- 
mit snCb  a  one  to  testif^y,  even  tiumgb  bis 
name  was  not  Indorsed  as  a  wltneaa  upon  the 
butarmaUcoL  HOI  t.  Peoi^e,  26  Mliih.  486; 
Pe<9le  T.  Howes,  81  Hteb.  S99, 45  N.  W.  961. 
Tbe  reasrai  glren  fin-  this  role  Is  that  the  Mich- 
igan statnte  conld  not  be  extended  by  anstmc- 
tlon  to  corer  the  omlaaton  <tf  the  names  of 
such  witnesses  as  the  prosecutor  discovered 
■dnrteg  tbe  progress  of  the  trial.  It  Is  not 
shown  that  tbe  testimony  of  Stable,  or  any  of 
the  other  witnesses,  the  names  of  which  were 
not  Indorsed  upon  the  Information,  waa  mate- 
rial, for  tbe  evidence  Is  not  before  usl  The 
rule  adopted  In  tbe  case  of  Gandy  t.  State.  24 
Neb.  724,  40  N.  W.  302,  seems  to  be  the  cor- 
rect <Hie.  In  Ibis  respect,  under  a  statute  whtdb 
la  slmllu  to  onrSf  In  requlrliv  tbe  Indorsement 
■of  tbe  names  of  the  witnesses.  Tbe  names  of 
the  witnesses  were  not  Indorsed  cm  tbe  In- 
tormatioOt  and  tbe  comt  said:  'In  this  case, 
however,  the  testimony  of  the  witnesses  caned 
does  not  ai^iear  to  be  material,  hence  It  [the 
admission  of  tbe  erldeoce]  was  error  without 
prejudice."  ^Hils  court  baa  hdd  that  a  code- 
fendant  Jcdntly  Informed  against,  but  held  for 
a  separate  trial,  oa  a  severance^  was  a  compe- 
tent witness  for  the  other  defendant  flrst  tried 
separately,  and  that  such  a  witness  having 
been  ^roneously  rejected  for  his  Incompetency, 
on  the  ground  that  he  was  informed  against 
Jointly  with  the  defendant  on  trial,  it  was  not 
necessary  to  show  by  an  after  In  the  record 
what  tbe  party  producing  blm  expected  to  prove 
by  hlm,  but  on  a[qpeal  It  would  be  presumed 
tliat  Ills  testimony  would  bare  been  material  to 
the  Issufe  McGlnnls  t.  State  (Wyo.)  31  Pac 
978.  But  MbB  rule  went  solely  to  the  compe- 
tency of  the  witness,  arising  frcHn  his  relation 
to  tbe  defendant  upon  tbe  Joint  accusation,  and 
it  appeared  from  the  record  that  his  testimony 
would  have  been  material,  from  tbe  other  evi- 
dence In  the  case.  In  tbls  case  tbe  iDcompe- 
tency  of  tbe  witnesses,  or  their  Inability  to  tes- 
tify, arises,  If  at  all,  from  tbe  fact  that  their 
names  were  not  properly  and  timely  Indorsed 
on  tbe  information.  It  does  not  appear  from 
the  record  that  their  testimony  would  have 
been  materiaL  There  Is  no  express  provision 
of  law  making  them  incc«npetent  for  the  fall- 
ore  t»  Indorse  their  names,  and.  If  they  could 


not  testify,  tiielr  sdnslon  residts  fRm  a  legal 
Inference  In  the  construction  of  tbe  statnte  re- 
quiring the  Indorsement,  and  the  dfeot  of  tbe 
fidlnre  to  nuLke  It  Tbe  defendant  Is  taifwioed 
by  aucfa  an  Indorsement  what  witnesses  may  be 
called  to  testify  against  him,  but  not  what 
tbdr  testimony  wHl  be  If  they  testify,  and  be 
must  gain  this  information  from  other  sources, 
— tftbcr  from  tbe  preliminary  caonlnatlMi,  If 
they  testified  there,  or  by  some  other  means. 
The  record  la  Meat  upon  the  effect  or  tendency 
of  their  testimony.  It  does  not  ^tpeai  from 
the  Journal  entry  that  tbe  defendant  was  sur- 
prised by  the  Introducthm  of  the  witnesses 
against  him,  whose  names  he  asserts  were  not 
indorsed  on  tbe  accusatlMi,  or  that  be  did  not 
know  the  nature  at  OxHr  testbntHoy.  Nether 
did  be  ask  for  a  continuance  on  that  ground. 
In  order  to  mable  blm  to  nuke  Ids  defense. 
Tbe  object  (tf  the  statnte,  If  tt  waa  to  enable 
the  defendant  to  know  what  witnesses  should- 
appear  against  blm,  In  order  to  acqnaUit  hhn- 
self  with  the  nature  ot  their  evidence  was  not 
to  furaJah  blm  an  exception  to  be  shrewdly 
Interposed  as  a  means  to  escape  Justice.  His 
objection  should  liaTe  come  befwe  tbe  trial, 
or  he  should  have  shown  afllrmatlvdy  that  be 
bad  no  knowledge  that  the  witnesses  would 
be  sworn,  or  what  they  would  testify  to.  Even 
If  his  objection  was  not  waived,  as  not  timely 
interposed,  and  without  such  a  showing,  he 
would  probably  have  been  entitled  only  to  the 
relief  afforded  by  a  ccmtlnuance  fi>r  a  short 
time  In  order  to  make  his  defense,  and  this 
upon  a  showing  made  to  the  court  that  such 
time  should  be  needed.  Lend  T.  State,  18  N. 
H.  1T3. 

The  journal  entry  relied  UDon,  if  It  could  be 
considered  part  of  the  record,  does  not  show 
affirmative  error:  (1)  It  does  not  show  the 
facts  as  they  occurred  at  the  time  the  objection 
was  made,  or  whldi  were  relied  upon  by  coun- 
sel, but  merely  tbe  statements  of  counsel  for 
tbe  defendant;  (2)  the  prejudicial  tendency  or 
materiality  of  the  testimony  against  the  de- 
fendant does  not  appear;  (3>  the  objection 
came  too  late,  as  no  pn^r  showing  was 
made  why  It  was  not  interposed  sooner;  and 
(4)  the  defendant  did  not  afflrmatlv^y  show 
that  be  was  not  aware  at  the  time  ot  the  ob- 
jection of  the  nature  of  the  testimony  of  the 
witnesses,  and  did  not  ask  for  a  continuance 
in  order  to  meet  their  testimony.  The  judg- 
ment of  the  dlsti-lct  court  for  Laramie  county 
is  affirmed,  and  that  court  is  directed  to  pro- 
ceed to  carry  Into  execution  Its  sentence  and 
Judgment 

GONAWA7  and  P(Xn?BIl,  JS^  concur. 


GGAN  V.  WESTCHESTEB  FIBEl  INS.  00. 
(Snpreme  Oonrt  of  Oregon.    Dee.  9,  18B6.) 

lKi0BA3KtB— GOKDRlOrtfl  OT  FOUOT— WAZTSB  BI 

AOSHT. 

Where  a  pt^icy  provides  that  no  officer  or 
agent  shalF  liave  power  to  waive  anj^of  its  con- 
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dftlons,  except  by  writlns,  and  that  no  privilege 
affecting  the  iDBarance  Bnall  be  claimed  by  the 
asaured  unless  so  written,  after  it  has  been  ac- 
cepted by  the  assured  a  parol  waiver  of  any  of 
the  proTiaions  of  the  policy  by  the  agent  from 
whom  the  insurance  was  obtained  ia  a  nullity. 

Appeal  from  clrcoit  court,  Haltnomah 
county;  B.  D.  Shattucfc,  Judge. 

Action  liy  B.  F.  Bgan  against  the  Westp 
Chester  Fire  Insunuice  Company  on  a  flie 
Insurance  policy.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

L.  B.  Cox,  for  appellant  S.  0.  Spencer 
and  C  H.  Oarey,  Cor  respondent, 

BEAN.  C.  J.  I^ls  Is  an  action  upon  a 
fire  insurance  policy  issued  by  the  defend- 
ant on  tbe  17tb  day  of  March,  1883,  covering 
loss  or  damage  by  fire  to  the  i>ersonal  prop- 
erty therein  described,  for  tbe  term  of  one 
year.  Tbe  contract  of  Insurance  was  made 
and  tbe  policy  Issued  by  one  Hart,  general 
agent  of  the  defendant,  residing  In  Portland, 
who  was  empowered  to  make  such  contracts 
and  issue  policies  furnished  in  blank  by  the 
company  to  be  countersigned  by  bim,  to  re- 
new the  same,  and  to  assent  to  transfers  and 
assignments  thereof  witbin  the  territory  cov- 
ered by  his  agency.  The  i»olicy  In  question 
is  known  as  the  "New  York  Standard  Pol- 
Icy,"  and  Is  In  the  form  and  contains  tbe 
printed  conditions  usual  In  such  policies, 
among  which  are  the  following:  "This  en- 
tire policy,  unless  otherwise  provided  by 
agreement  Indorsed  hereon  or  added  here- 
to, shall  be  void  •  ♦  •  If  the  subject  of 
insurance  be  personal  property  and  be  or 
become  incumbered  by  chattel  mortgage." 
"No  suit  or  action  on  this  policy  for  tbe  re- 
covery of  any  claim  shall  be  sustainable  In 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  Insured  with  all  of  the 
foregoing  requirements,  nor  unless  commen- 
ced within  twelve  months  next  after  the 
fire."  By  tbe  concluding  clause  It  is  pro- 
vided that  "no  officer,  agent  or  other  rep- 
resentative of  this  Company  shall  have  pow- 
er to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  tbe  terms  of 
this  policy  may  be  the  subject  of  agree- 
ment Indorsed  hereon  or  added  hereto,  and 
as  to  such  provisions  and  condltltms,  no  of- 
ficer, agent  or  representative  shall  have 
such  power,  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless 
such  waiver,  If  any,  shall  be  written  upon  or 
attached  hereto,"  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under 
this  poll(7  exist  or  be  claimed  by  the  In- 
sured unless  so  written  or  attached."  Some 
two  or  three  months  after  the  policy  had 
been  Issued  and  delivered,  and  before  the 
fire,  wblcb  occurred  In  August,  1894,  a  chat- 
tel mortgage  was  placed  on  the  property 
with  the  oral  consoit  of  Hart  but  no  in- 
dorsement to  that  effect  was  ever  made  up- 
on the  policy,  nor  was  the  company  advised 
of  the  arrangement,   it  im  admitted  tbat* 


unless  the  stipulation  In  regard  to  tbe  effect 
of  placing  a  chattel  mortgage  on  the  prop- 
erty was  waived,  the  incumbrance  rendered 
tbe  policy  void;  so  that  the  right  of  plain- 
tiff to  recover  depends  upon  wbethw  the 
agent  Hart  had  authority  to  bind  the  com- 
pany by  an  oral  consent  or  agreement  to 
waive  or  modify  the  stipulations  and  con- 
ditions of  the  policy  in  this  respect 

There  Is  a  class  of  cases  which  hold  that, 
where  a  pwson  is  authorized  by  an  Insurance 
company  to  make  a  contract  of  Insurance,  be 
thereby  becomes  Invested  with  authority  to 
modify  or  waive  tbe  printed  stipulations  in 
tbe  policy  as  to  tbe  condition  of  the  prop- 
erty or  other  facts  then  existing.  This  doc- 
trine proceeds  on  the  theory  that  tbe  con- 
tract or  knowledge  of  the  agent,  within  tbe 
scope  of  his  real  or  apparent  authority,  is 
the  contract  or  knowledge  of  his  principal, 
and  to  that  extent  modifies  or  suspends  the 
printed  terms  of  the  policy,  which  is  pre- 
pared for  general  use,  without  reference  to 
the  particular  case,  contains  numerous  com- 
plex conditions  and  stipulations,  and  is  gen- 
erally not  delivered  to  the  Insured  until  after 
tbe  contract  is  closed.  In  such  case  It  would 
certainly  not  be  consonant  with  fair  dealing 
to  permit  an  insurer  to  escape  liability  be- 
cause of  some  stipulation  In  the  policy, 
which  It  knew  trom  tbe  very  threshold  of 
the  transaction,  through  tbe  agent  who  made 
the  contract  was  not  in  accordance  with 
the  agreement  between  It  and  tbe  assured, 
or  to  allow  It  to  take  advantage  of  some 
cause  of  forfeiture  which  it  knew,  at  the 
time  the  contract  was  closed,  would  invali- 
date the  policy  from  tbe  time  of  Its  Incep- 
tion, and  thus  render  it  of  no  more  use  to 
the  assured  than  so  much  waste  paper. 
There  Is  another  class  of  cases  which  hold 
that  a  parol  waiver  of  the  condltl<His  of  an 
Insurance  policy  by  a  general  agent  is  bind- 
ing on  the  company,  although' the  policy  may 
provide  that  such  waiver  can  only  be  made 
In  writing  indorsed  tht^reon,  if  the  insured, 
dealing  with  the  agent,  has  no  notice  of  a 
limitation  upon  his  authority  to  bind  the 
company.  But  neither  of  these  rules  have 
any  bearing  on  the  question  here  presented. 
The  policy  in  this  case  was  Issued  and  de- 
livered long  prior  to  the  date  of  tbe  alleged 
walvef,  and  contained  on  Its  face  notice  of  * 
the  limitation  on  the  power  of  the  agents 
of  the  company.  The  plolntlfl  had  accepted 
the  contract  with  all  Its  limitations  and  con* 
ditions,  and,  In  the  absence  of  fraud.  Is  con- 
clusively presumed  to  have  known  that  by 
Its  express  terms,  tbe  authority  of  the  agents 
of  defMidant  to  waive  or  change  it  was  lim- 
ited and  circnmscribed.  He  was  informed 
by  the  insurw,  through  the  policy  itself,  that 
no  agent,  by  virtue  of  a  general  appointment 
had  authority  to  change  the  contract  in  any 
other  way  than  by  writing  Indorsed  thereon, 
and  tlierefore.  In  dealing  with  Hart  he  did 
BO  with  knowledge  of  the  limitation  uptm  his 
,  auth(ffll7  to  bind  the  company.  After  a  con- 

Digitized  by  Google 


Or4  BIXBT  ti. 

tract  of  In gn ranee  Is  complete,  the  policy  de- 
livered and  accepted,  it  becomes  binding  up- 
on the  parties  the  same  as  any  other  valid 
contract,  and  its  plain  and  unambiguous  pro- 
Tistons  must  be  interpreted  by  the  same 
rules.  If,  therefore,  It  contains  a  limitation 
upon  the  powOT  and  authority  of  an  agent  to 
subsequently  waive  its  stipulations  or 
fbango  its  terms,  such  provision  is  neces- 
sarily notice  to  the  assured  that,  for  such 
purpose,  the  power  of  the  agent  of  the  com- 
pany Is  limited,  whatever  his  authority  may 
be  in  other  respects.  No  rule  Is  better  set- 
tled than,  where  a  limitation  on  the  power 
of  an  agent  is  brought  home  to  the  person 
dealing  with  him.  such  person  relies  upon 
any  act  in  excess  of  such  limited  authority 
at  his  peril;  and  hence,  when  an  insurance 
company  limits  the  power  of  its  agent,  and 
notice  of  such  limitation  is  brought  home  to 
the  person  dealing  with  htm,  it  Is  not  bound 
by  any  act  done  by  the  agent  In  contraven- 
tion of  such  notice.  Wood,  Ins.  {  107;  Wei- 
dert  T.  Insurance  Co.,  19  Or.  261,  24  Pac.  242. 

Now,  In  this  case,  the  policy  expressly  pro- 
vides that  no  officer  or  agent  or  other  rep- 
resentative of  the  company  shall  have  pow- 
er to  waive  any  provision  or  condition  of  the 
policy  except  by  a  writing  upon  or  attached 
thereto,  and  that  no  privilege  or  permission 
affecting  the  Insurance  under  the  itolicy  shall 
exist  or  be  claimed  by  the  assured  unless  so 
written  or  attached,  and  therefore  the  lim- 
itation upon  the  authority  of  Hart  was  In 
effect  written  on  the  face  of  the  policy.  This 
stipulation  is  not  illegal,  nor  against  public 
policy,  and  the  statement  that  no  agent  has 
authority  to  waive  or  change  the  terms  or 
conditions  of  the  policy,  unless  In  writing,  is 
notice  to  the  assured  of  that  fact.  The  rela- 
tion of  agency,  it  is  true.  Is  the  result  of  the 
contract  between  the  agent  and  his  princi- 
pal, and  the  power  of  the  agent  must  be  de- 
termined by  his  real  or  apparent  authority, 
as  gathered  ftom  facts  In  the  case;  and  a 
declaration  in  an  insurance  policy^  to  the 
effect  that  no  agent  has  authority  to  change 
or  modify  its  terms  or  conditions,  except  in 
a  specified  manner,  wonld  not  preclude  the 
assured  from  showing,  as  a  matter  of  fact, 
if  he  could,  that  the  defendant  did  invest 
the  agent  with  such  authority.  But  where 
the  policy  itself.  Issued  and  delivered  by  an 
agent,  Informs  the  assured  that,  for  certain 
purposes,  no  officer,  agent,  or  representative 
of  the  company  has  authority  to  bind  it,  ex- 
cept in  a  specified  manner,  it  contains  notice 
to  him  that  the  authority  of  the  agent  so 
issuing  the  policy  Is  limited,  and  this  limita- 
tion and  restriction  is  binding  upon  the  as- 
sured unless  he  can  show  that  such  power 
bas  been  enlarged  in  some  way.  Mr.  Hart 
was  the  general  agent  of  the  company,  and 
unless  his  powers  were  expressly  limited, 
and  the  assured  had  notice  of  such  limita- 
tion, it  would,  perhaps,  be  presumed,  from 
the  nature  of  bis  agency,  that  he  had  power 
to  modify  or  waive  the  terms  of  the  policy. 
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t>ecause,  as  general  agent,  he  stood  In  the 
place  of  and  represented  the  company,  and 
could  do  whatever  It  could  lawfully  do.  But 
In  this  case  the  policy  C(»italned  upon  its 
face  a  restriction  upon  his  powers,  which 
the  assured  must  be  held,  in  law,  to  have 
known.  His  apparent  authority  was  limited 
by  a  recital  in  the  body  of  the'  policy,  as- 
sented to  by  the  assured  as  a  part  thereof, 
and  possessing  the  same  binding  force  as  any 
other  provision  of  the  contract.  There  was 
no  evidence  given  or  offered  tending  to  show 
that  Harf  B  power  had  been  in  any  way  en- 
larged, or  that  he  had  authority  to  modify 
or  change  the  contract  as  originally  made. 
And,  if  it  is  to  be  enforced  according  to  the 
principles  governing  other  contracts  under 
similar  circumstances,  we  see  no  escape  from 
the  conclusion  that  Hart's  parol  waiver  of 
terms  of  the  policy  Is  not  binding  on  the 
company.  We  must  therefore  hold  that,  aft- 
er an  Insurance  policy  containing  the  pro- 
visions of  the  one  before  us  bas  been  deliv- 
ered and  accepted  by  the  Insured,  a  parol 
waiver  of  such  provisions  or  any  of  them 
by  the  agent  from  whom  the  Insurance  was 
obtained,  merely  by  virtue  of  such  agency, 
Is  a  nullity.  This  seems  to  be  the  result 
and  logic  of  the  adjudged  cases  where  the 
same  or  similar  provisions  of  insurance  pol- 
icies have  come  before  the  courts  for  con- 
sideration. Walsh  V.  Insurance  C3o.,  73  N. 
Y.  5;  Qulnlan  v.  Insurance  Co.,  133  N.  T. 
356,  31  N.  B.  81;  O'Brien  v.  Insurance  Co., 
134  N.  Y.  28,  31  N.  E.  265;  Moore  v.  Insur- 
ance Co.,  141  N.  Y.  219,  36  N.  E.  191;  Bnum- 
gartel  v.  Insurance  Co.,  136  N.  Y.  547,  32 
N.  B.  990;  Hankins  v.  Insurance  Co.,  70  Wis. 
1,  35  N.  W.  34;  Knudson  v.  Insurance  Co.,  75 
Wis.  198,  43  N.  W.  954;  Carfey  v.  Insurance 
Co.,  84  Wis.  80,  54  N.  W.  18;  Cleaver  v.  In- 
surance Co..  65  Mich.  527.  32  N.  W.  660; 
Gould  V.  Insurance  Co.,  90  Mich.  302,  51  N. 
W.  455;  Spragne  v.  Insurance  Co.,  40  Mo. 
App.  423;  Smith  V.  Insurance  Co.,  60  Vt  682, 
15  Atl.  353;  Insurance  Co.  T.  Helduk,  30 
Neb.  288,  46  N.  W.  481. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  suft- 
taln  the  motltm  for  a  nonsnlt. 

WOLVERTON,  J.,  withholds  Us  Opinion 
for  the  present. 


BIXBY  V.  CHURCH  et  al. 

(Supreme  Court  of  Oregon.    Dec.  2,  1895.) 

Statutb  of  Fhauds— Promibs  to  Pit  Debt  of 
Another. 

Where  plalutiff  pertormed  work  for  one 
who  contracted  with  defendants  to  do  It,  and, 
after  the  work  was  completed,  defendants  orat- 
Ir  promised  to  par  therefor,  plaintiff  cannot 
recover,  though  such  promise  was  unconditional. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; B.  D.  Shattucb,  Judge. 

Action  by  Matthias  Blxby  against  Church 
ft  Oaston  for  work  and  labor  done.  Plaintiff 
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bad  Judgment,  and  defendants  ax^peaL  Be- 

Tersed. 

W.  H.  Adams,  for  appeUanta.  O.  S.  Han- 
muD*  for  respondent 

BEAN,  O.  J.  This  la  an  action  to  recorer 
for  work  and  lalKn-  alleged  to  have  been  pei^ 
formed  by  the  plaintiff  for  the  defendants 
between  tbe  Ist  day  of  June.  18^>  and  the 
1st  day  of  November  of  the  same  year.  The 
complaint  avers  that  between  the  dates  nam- 
ed the  plaintiff  hauled  and  transported  for 
the  defendants,  at  tb^  special  Instance  and 
request,  81  tons  and  400  pounds  of  merchan- 
dise, At  the  agreed  and  stipulated  price  of 
¥0  per  ton.  amounting  in  the  aggregate  to  the 
sum  of  1187.25,  no  part  of  which  has  been 
paid,  except  the  sum  of  ¥100.  The  answer  Is 
a  spedflc  doUal  of  all  the  allegatlona  ct  the 
complaint  The  trial  In  the  court  below  re- 
sulted In  the  plaintiff's  recovering  Judgment 
for  tbe  amount  demanded  In  the  complaint, 
and  defendants  appeaL 

From  the  Wl  of  exertions  tt  appeara  that, 
at  the  time  the  services  were  rendered,  de- 
fendants were  engaged  In  getting  oat  and 
marketing  logs  In  the  vicinity  of  Coal  creek, 
in  the  state  of  Washington,  and  bad  a  con- 
tract with  one  Walter  Nelsh  to  furnish  and 
deliver  logs  to  them  at  sncb  phice  at  a  ati]^ 
ulated  price  per  thousand,  and  that  the  haul- 
ing In  question  was  a  part  of  tbe  labor  neces- 
sary to  be  done  by  Nelsh  In  performhig  his 
contract  with  the  defendants.  There  was 
evidence  given  on  the  trial  from  which  the 
Jury  could  have  found  either  (1)  that  plain- 
tiff was  employed  by  defendants,  and  that 
tbe  work  was  performed  for  them  and  on 
their  sole  credit,  as  alleged  in  the  complaint; 
or  (2)  that  plaintiff  waa  employed  by  and 
rendered  the  services  for  Neish,  and  that  de- 
fendants agreed  to  pay  him,  upon  the  order 
of  Nelsh,  If  they  sfaonld  have  funds  in  their 
hands  belonging  to  Nelab  at  the  time  the  or- 
der should  be  presented,  and  not  otherwise; 
or  (3)  that  the  work  waa  performed  for  Neisli, 
and  that  defendants  verbally  agreed  to  pay 
therefor  in  case  Nelsh  did  not;  or  (4)  that 
plaintiff's  contract  waa  made  with  and  serv- 
ices rendered  to  Neish  alone,  and  that  after 
tbe  contract  had  been  comj^eted  he  gave 
plaintiff  an  order  on  the  defendants  for  tbe 
amount  sued  for,  which,  upon  presentation, 
tbey  verbally  agreed  to  pay.  As  applicable 
to  the  third  and  fourth  theories  of  the  case 
suggested,  tbe  defendants,  at  tbe  proper  time, 
requested  tbe  court  to  Instruct  the  jury- 
First,  that  if  defendants  agreed  merely  to 
IKiy  Neisb's  debt  in  case  be  did  not  do  so,  the 
verdict  must  be  for  them,  because  tbe  auree- 
uient  is  void  under  tbe  statute  of  frauds: 
and,  second,  that  if  tbe  contract  was  made 
with  Nelsh,  and  the  work  performed  for  him, 
and  not  the  defendants,  plaintiff  cannot  re- 
cover, even  though  defendants  afterwards 
agreed  to  pay  Neisb's  debt,  because  such 
agreement  was  not  In  writing,   niat  these 


Instrnctlons  coirecOy  state  tbe  law  aa  a^^ca- 
ble  to  tbla  caae  la  not  qnestloiied,  but  It  ts 
dahned  that  tbey  were  given  In  anbatanoe  in 
the  general  charge,  which  la  made  a  part  of 
the  bill  of  exceptions,  and  eonslsta  of  three 
separate  Instructlona,  aa  follomi:  "There  is 
some  evidence  tending  to  show  that  tlie  agree- 
ment between  tbe  parties  waa  that  Gburcb  & 
Qaaton  would  pay,  upon  tbe  order  of  Mr. 
Nelsh,  any  snxidns  Neisb  might  have  in  tbdr 
handa.  Tbey  aver  there  baa  been  no  sor- 
plua  in  their  banda,  conaequCTtly  they  have 
nothing  to  pay.  If  that  la  tbe  ^t  abont  it 
your  verdict  shoold  be  for  the  defradanta. 
There  Is  some  evidence  stlU  farther  tending 
to  show  tbey  were  sureties;  that  tbey  under- 
took to  guaranty  Neisb'a  debt  Tbe  plaintiff 
cannot  recover  on  that  theory  of  tbe  casew 
becanae  hi  sncb  caae  the  undertaking  of  a 
man  who  promlaes  to  pay  another  man's  debt 
must  be  In  wrltIng,-Hiot  only  la  writing,  Init 
most  e^reas  tbe  consideration.  A  man  can- 
not be  compelled  to  pay.another'B  debt  cnlcaa 
his  promise  is  in  writing.  Thece  Is  other  evi- 
dence tending  tb  show  that  Gburcb  &  Gaston 
undertoc^  to  pay  absoliUfily  thia  denuud. 
Ton  win  oamine  tbB  whole  testimony,  and 
determbie  bow  tbe  fkct  was,  and.  it  tfaey 
undertook  abaolutdy  to  pay,  tbey  are  bound 
by  that  undertaking,  and  your  verdict  should 
be  for  the.  plaintiff;  but  that  is  a  matter  you 
must  decide  from  tbe  testimony  in  the  case." 

These  histructlons,  which  are  an  that  vra« 
glvra  by  tbe  court  contain  no  reference  to 
the  effect  and  validity  of  a  verbal  promise  of 
the  defendants  to  pay,  made  after  the  wwk 
bad  been  performed,  In  case  tbe  Jury  abonld 
find  that  it  was  performed  under  a  contract 
with  Neish,  and  not  the  defendanta.  Ttie  lia- 
bility of  tbe  defendanta  la  made  to  depend 
solely  on  whether  their  pnunlse  waa  condi- 
tional or  absolute.  Tbe  effect  of  tbe  instruc- 
tions, as  given,  is  that  If  the  defendanta* 
promise  waa  conditional,  because  made  either 
to  pay  out  of  a  particular  fund,  and  anch 
fund  did  not  exist,  or  to  pay  as  surety  tat 
Nelsb  in  case  be  did  not  plaintiff  could  not 
recover,  but  If  the  promise  was  absolute— 
that  Is,  to  pay  at  all  events— tbe  defendants 
would  be  liable,  without  reference  to  whether 
it  was  a  promise  to  pay  tbe  debt  of  another 
or  not  Now,  there  was  evidence  tending  to 
show,  and  the  defendanta  claimed  the  fact  to 
be,  that  plaintiff  waa  hired  by  Nelsh,  and 
rendered  the  services  for  him,  and  that  if 
tbey  ever  agreed  to  pay  therefor,  it  was  by  a 
verbal  promise  made  after  tbe  work  had  been 
performed.  Although  the  Jury  might  have 
found  for  tbe  defendants  on  tbla  contention, 
they  were  necessarily  required,  under  tbe  In- 
structions of  tbe  court,  to  find  a  verdict  in 
favor  of  tbe  plaintiff  if  tbey  found  tbe  promise 
to  have  been  absolute  and  unconditional,  ai- 
tUougb  not  in  writing.  If  tbe  defendants 
hired  the  plaintiff  to  do  tbe  work,  as  he 
claims  In  bis  complaint  tbey,  of  course,  would 
l>e  liable  as  original  promisors;  bat  If,  on 
tbe  other  band,  tbe  work  waa  dona  nnitar  m. 
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contract  with  Nelah,  and  for  him,  and  the  on- 
ly promlBe  of  defendants  to  plaintiff  was  a 
verbal  one,  made  after  It  bad  be^  performed, 
tbey  would  not  be  Ibdile,  however  atMHdute 
their  promise  may  have  been,  because  such 
an  atrreement  la  within  the  statute  of  frauds 
and  void.  There  was  evidence  trading  to 
auE^rt  tlUa  theoiy  of  the  case,  and  defend- 
ants were  cleariy  entitled  to  have  It  nbmlt- 
ted  to  the  Jury  proper  instructions;  and 
because  an  Instruction  to  that  efflect  was  not 
given,  although  requested,  the  case  must  be 
reversed  and  a  new  trial  ordered.  Tl»re  are 
several  other  aasignmenta  of  error  In  the  rec- 
ord, but  we  have  not  deemed  It  Important  to 
^nm^Tift  them  at  this  time. 


BARGBR  T.  TAYLOR  «t  al. 
(Supreme  Coart  of  Oregon.    Dec.  2,  18D5.) 
Appeal— Notice  op  Appeal— On  Whom  Served. 

Where,  in  an  action  to  foreclose  a  mort- 
gage, the  contract  Is  foand  nanrions,  and  jndg^ 
meat  rendered,  as  provided  by  Hill's  Ann. 
Laws,  S  3589,  in  favor  of  the  state  for  the  use 
of  the  common  school  fnnd,  the  state  does  not 
thereby  become  a  "party"  to  the  action,  so  as 
to  require  noticfl  of  appeal  to  be  swved  on  the 
state. 

Appeal  from  circuit  conit,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Action  by  John  Barger  against  O.  D.  Tay- 
lor and  others.  From  a.  Judgment  declaring 
tbe  contract  sued  on  usurious,  and  In  favor 
of  the  state  for  the  money  loaned,  plaintiff 
appeids.  Heard  on  motion  to  dismiss.  De- 
nied. 

E.  B.  Dufur,  fbr  appellant.  A.  8.  Bennett, 
for  respondents. 

PER  CURIAM.  This  is  a  suit  to  foreclose 
a  mortgage.  The  defense  Is  usury.  The 
court  below  found  the  contract  to  be  usuri- 
ous, and  rendered  a  decree  for  the  amount  of 
the  original  simi  loaned  against  the  defend- 
ant In  favor  of  the  state,  for  the  use  of  the 
common  school  fnnd,  as  provided  in  section 
3589  of  Hill's  Annotated  Laws.  From  this 
decree  the  plaintiff  appealed,  but  did  not 
serve  the  state  with  notice  thereof.  The 
defendant  now  moves  to  dismiss  the  appeal, 
upon  the  ground  that  tbe  state  Is  an  adverse 
party,  and  ahould  have  been  served  with 
notice. 

Under  the  decisions  of  this  court,  If  It  could 
be  made  to  appear  that  the  state  Is  a  "party" 
to  the  decree  appealed  from  in  the  sense  con- 
templated by  the  statute  regulating  appeals. 
Its  Interest  being  adverse  to  that  of  appel- 
lant, tbe  failure  to  serve  It  with  notice  would 
be  fatal  to  this  appeal.  But,  in  our  opinion, 
tbe  Ttate  cannot,  under  the  circumstances  of 
this  case,  be  deemed  a  "party"  within  the 
meaning  of  that  statute.  As  used  therein, 
the  term  "party"  must  be  understood  In  the 
ordinary  legal  sense,  and  to  embrace  such 
persons  only  as  become  parties  to  the  case 


in  some  mode  iffescrlbed  or  recognised  by 
law,  80  as  to  be  bound  by  the  proceeding. 
Now,  the  state  never  was  made  a  party  to 
this  suit,  nor  did  It  become  or  seek  to  be-  * 
come  such.  It  neva  appeared  in  any  way, 
had  no  right  to  adduce  testimony,  crosa-ex- 
amine  witnesses,  or  appeal  from  the  decree 
had  it  been  to  the  effect  that  the  contract 
sued  upon  was  not  usurious.  The  statute 
tn  relation  to  usury  requires  the  court  to  de- 
clare the  forfeiture,  and  enter  the  judgment, 
whenever  the  contract  In  suit  appears  to  be 
usurious.  Hlirs  Ann.  Laws,  i  8689.  The 
forfeiture  Is  to  be  declared  by  the  court  on 
its  own  moti<m,  as  the  result  of  the  Utlga- 
tlott  between  the  parties,  and  by  force  of  tbe 
statute.  Whenever,  hi  any  action  m  suit 
on  a  contraei^  it  is  ascertained  that  the  con- 
tract Is  usurious,  the  law  steps  in,  and,  pro- 
prio  vlgore,  forfeits  the  original  sum  to  the 
common  echoed  fund  of  the  county.  The  en- 
try  of  the  judgment  or  decree  tn  favor  of  the 
state  is  but  the  means  of  carrying  out  the 
forfeiture,  and  does  not  make  it  a  party  to 
the  proceeding  in  tbe  sense  that  it  must  be 
served  with  notice  or  that  it  la  entitled  to 
notice.  The  question  of  usury  Is  to  be  de- 
termined upon  the  issues  made  and  evidence 
(rifered  by  the  parties  to  the  litigation.  By 
the  terms  of  the  statute  the  principal  sum  Is 
to  be  deemed  forfeited*  and  a  judgment  In 
favcv  of  the  state  ts  to  be  rendered  when- 
ever "it  shall  be  ascertained  In  any  suit 
brought  on"  a  contract  that  It  Is  usuriouei 
but  it  cannot  be  judldally  so  ascertained  un- 
til the  final  determination  of  the  suit  So 
long  as  the  parties  have  a  right  to  continue 
the  litigation  edther  in  tbe  court  of  original 
Jurisdiction  or  on  appeal,  the  usurious  na- 
ture of  the  contract  remains  undetermined, 
and  the  state  Is  not  entitied  to  Judgment 
When  the  suit  is  fully  tried  out  if  it  then 
appears  that  the  contract  Is  tainted  wltb 
usury,  it  is  the  duty  of  the  court  to  render 
a  Judgment  in  favor  of  the  state;  but  until 
that  time  arrives,  the  state  has  no  Interest 
tn  the  proceeding,  and  Is  not  entitled  to  be 
beard  or  to  be  served  with  notice,  unless  It 
has  In  some  way  become  a  party  In  the  man- 
ner recognized  by  law.  The  state,  therefore, 
bearing  no  such  relation  to  the  case,  is  not. 
In  our  opinion,  an  "adverse  party,"  wlthla 
tbe  meaning  of  the  statute  providing  for  the 
manner  of  taking  and  perfecting  appeals.  It 
follows  that  the  motion  to  dismiss  must  be 
overruled. 


STATB  V.  BTEARNS. 
(Supreme  Court  of  Oregon.    Dec.  9,  1S9S.) 

BHBBZZLBlCBirT— IHDIOTHENT— AIXB0A.TI0V  Of 

Ownership. 

In  a  prosecntion  under  Comp.  Laws 
1S87,  S  1770,  providiDg  for  the  puniefiment  of 
any  agent  of  any  corporation  who  "shall  em- 
bezzle or  fraudulently  convert  to  Kia  own  use 
•  ♦  •  any  money  *  •  •  of  another  •  •  • 
whidi  ahaU  come  mto  his  poasesrion  *  *  *  by- 
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virtue  of  his  employment.*'  an  Indictment  alleg- 
ing tliat  defendaiit,  aa  a^ent  of  an  insurance 
compnny,  receired  for  the  company  money  as 
premiums  for  insurance,  wiiich  ne  failed  to  pay 
over  or  account  for,  ia  insufficient  for  failure 
to  allege  that  the  money  received  was  in  fact 
the  money  of  the  company. 

Anieal  from  circuit  court,  061umb!a  county; 
Thfunas  A.  McBilde,  Judge. 

K  M.  Steama  wbb  cuivlcted  of  emliezzle- 
ment,  and  appeals.  Beversed. 

Clarence  Cole,  for  appellant  0.  M.  Idleman, 
Atty.  Gen.,  and  W.  N.  Barrett,  Dlst.  Atty.,  for 
the  State. 

BEAN,  G.  3.  This  is  an  appeal  by  defoid- 
ant  from  a  Judgment  of  Imprisonment  In  the 
penitentiary  for  the  crime  of  embrazlement. 
At  the  beginnliv  of  the  trial  be  objected  to 
the  Introduction  of  any  evidence  on  the  ground 
that  the  indictment  did  not  state  a  crime,  be- 
cause It  did  not  aver  the  ownotdilp  of  the  prop- 
erty alleged  to  have  tteen  embeBsled,  nor  Its 
value.  The  charging  part  of  the  Indictment, 
00  ftir  as  material  to  llie  questions  presented 
fOT  our  determination,  is  as  follows:  "The  said 
Ij.  M.  Steams,  on  the  1st  day  of  August,  1893, 
in  the  county  of  Gcdumbla  and  state  of  Ore- 
gon, bdng  then  and  there  a  duly-Quallfled  bo- 
Udtw  and  agent  of  the  State  Insurance  Com- 
pany,  «   •   *   authorized  and  empowered 

•  *  *  to  solicit  buirineas  for  said  company, 
and  to  receive  the  premiums  therefor  in  Bald 
Columbia  county,  Oregon,  *  •  •  by  vir- 
tue of  said  f^ncy,  received  for  premiums  for 
insurance,  for  said  company,  from  ^vers  per- 
sons in  Columbia  county,  Oregon,  the  sum  of 
9101.15.  *  •  «  lawful  money  of  the  Unit- 
ed States  of  America,  consisting  of  gold  and 
rilver  coins  of  the  United  States  of  America 
and  United  States  currency,  the  particular  de- 
nomlnatlcms  of  said  money  being  now  not 
known  to  this  grand  Jury,  and  did  afterwards, 

•  •  *  wlUiout  the  consent  of  said  •  •  • 
company,  felwlously  embezzle  •  •  *  and 
firaudulently  convert  said  sum  of  (104.15  to  his 

•  •  •  own  use,  and  did  then  and  there  fiUI 
and  neglect,  and  still  fails  and  neglects,  to  ac- 
count tor  said  money,  or  any  part  ttiereof,  to 
said  State  Insurance  Company,  according  to 
the  nature  of  his  trust;  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of 
the  state  of  Oregon."  This  indictment  was 
found  under  section  1770  of  the  statute,  which 
provides  that:  "If  any  •  *  •  agent  •  •  » 
of  any  incorporation,  shall  canbezzle  or  fraudu- 
lently convert  to  hie  own  use  •  •  ♦  any 
money  •  •  •  of  another,  which  may  be 
the  subject  of  larceny,  and  which  shall  have 
come  into  his  poesessioQ  or  be  under  his  care, 
by  virtue  of  such  employment,  •  •  ♦  shall 
be  deemed  guilty  of  larceny  and  upon  convic- 
tion thereof  shall  be  punished  accordingly." 
To  sustain  a  conviction  under  this  statute.  It 
Is  clear  the  property  charged  to  have  been  em- 
bezzled or  fraudulently  converted  must  be  the 
property  of  another  than  the  person  Indicted, 
and  that  fact  must  be  alleged  in  the  Indict-  j 


ment  Now,  fhe  Indictment  here  does  Hot 
aver  the  ownership  of  the  mmey  allied  to 
have  been  embeasded  In  direct  terms  or  by 
necessary  inference.  It  Is  true  it  alleges  that, 
as  agent  of  the  State  Insurance  Company,  the 
defendant  received  for  premiums  tor  insur- 
ance for  tlie  company,  from  divers  penuHia,  cer* 
tain  sums  of  money,  which  be  failed  to  pay 
over  oe  account  for  according  to  Ibe  nature  of 
bis  trust;  but  this  Is  not  an  allegation  that 
the  money  so  received  was  In  fact  the  property 
of  the  company.  For  at^ht  fbat  appears  In 
ttte  indlctmakt,  it  may  have  been  understood 
betwe^  the  defradant  and  the  company  that 
the  specific  money  received  him  for  insur- 
ance was  not  to  be  turned  over  to  the  com- 
pany, but  that  he  was  authorised  and  expected 
to  mingle  and  mix  It  with  his  own,  Khd  It  thus 
became  a  matter  of  account  between  blm  and 
his  principaL  If  such  was  the  case,  he  could 
not  be  punished  criminally  for  falling  to  pay 
over  the  balance  due  Hie  company,  however 
morally  wrong  it  may  liave  been.  The  object 
of  the  statute  was  not  to  provide  punishment 
for  a  mere  toencta  of  a  contract,  but  to  raa- 
edy  a  defect  In  the  common  law  ^dcb  did  not 
provide  for  the  punishment  criminally  of  a 
servant  or  agent  who  came  lawfully  into  tbe 
possession  of  money  or  property  of  his  prin- 
dpai,  and  felonlou^  ctmverted  it  to  hia  own 
U8&  PriOT  to  the  statute,  it  was  fadd  Out, 
since  a  larceny  must  Include  a  treq)ess  or  a 
taking  and  carrying  away  of  the  property  stol- 
en, a  servant  who  came  rightfully  Into  posses- 
sion of  the  property  of  hte  master,  and  em- 
bezzled or  converted  it  to  his  own  use,  could 
not,  in  general,  t>e  ptmlshed  criminally.  It 
was  to  avoid  this  dUBcul^  and  defect  in  the 
criminal  law  that  embezzlement  was  declared 
a  crime  equal  In  degree  to  larceny,  with  the 
same  penalty  attached  to  its  ctHnmlmlon.  But 
the  same  title  and  right  to  the  possession  of 
tbe  Identical  prc^erty  must  exist  In  onbezzle- 
ment  as  In  larceny.  It  has  consequently  been 
held  that  where  a  B»vant  receiving  money  has 
a  right  to  mingle  It  with  his  own,  being  an- 
swerable for  the  balance,  an  Indictment  tor 
embezzlement  does  not  lie  for  the  failure  to 
pay  over  acccndli^  to  his  contract  People  v. 
Howe.  2  Thomp.  &  O.  3S3;  Com.  r.  Steams, 
2  Mete.  (Mass.)  343;  Com.  v.  LIbbey,  11  Mete. 
(Mass.)  64;  Miller  v.  States  16  Neb.  179,  2C 
N.  W.  253.  The  indictment  In  this  case  does 
not  negative  the  ownership  In  the  defendant, 
or  all^e  that  the  money  said  to  have  been  em- 
bezzled was  the  property  of  some  person  other 
than  the  defendant,  and  consequently  does  not 
state  a  crime.  For  this  reason  the  judgment 
must  be  reversed,  and  it  is  so  ordered. 


BIRD  V.  BIBD. 

(Supreme  Ootut  of  Oregon.    Dee.  9.  18B5.) 

DiVOROI— Rbtibw  ov  Afpbau 

In  a  divorce  case  the  supreme  court  vill 
not  disturb  the  decree  of  the  trial  court  af  to 
the  custody  of  the  children  of  the  parties,  and 
as  to  the  distribution  of  the  property,  where  the 
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aaestioa  la  purely  one  of  ftuit,  and  th*  oTldence 
I  «affieleiit  to  wamnt  tlw  conduUMi  reached 
by  the  trial  court. 

Appeal  from  drcntt  court,  Multnomah  onm- 
1y;  Liqnl  B.  Steama,  Jodsei 

Action  by  LnUe  Jxeae  Krd  agalnat  Benja- 
min M.  Bird  for  a  ^orce.  Fnon  the  decne, 
defendant  appeals.  Affirmed. 

A.  F.  Sears,  Jr.,  for  appellant  B.  Stott,  fot 
reqwndent 

PER  CURIAM.  This  to  a  rait  for  divorce, 
and  for  the  costodT'  of  a  daughter  and  son  of 
the  parties,  aged,  respecttvely,  nine  and  seven 
years,  hrought  by  the  wife  on  the  ground  of 
cruel  and  Inhuman  treatment  A  counterclaim 
was  filed  by  the  husband,  asking  a  divorce  on 
the  ground  of  deeertlon,  and  for  the  custody  of 
the  children;  but  the  court,  having  found  that 
the  equities  were  with  the  plaintiff,  decreed 
her  a  divorce,  and  awarded  the  son  to  her,  and 
the  daughter  to  the  defendant,  and  directed  the 
plaintifT  to  sell  at  public  auction  the  household 
furniture  and  otho-  personal  property  belong- 
ing to  the  parties,  and  divide  the  net  proceeds 
thereof  eqnally  with  the  defendant,  from  which 
decree  he  a[)peal8. 

The  question  presented  for  review  Is  purely 
one  of  fact,  and  having  carefully  examined  the 
evidence,  which  we  do  not  deem  necessary  to 
quote  or  comment  upon,  we  deem  It  sufficient 
to  warrant  the  conclusltm  reached  by  the  court. 
It  appears  that  the  defendant,  for  some  time 
prior  to  the  trial,  had  been  living  with  his 
mother,  to  whom  the  children  became  very 
much  attached,  and  that,  by  order  of  the  court, 
each  party  had  alternately  kept  these  chll- 
droi  pending  the  suit  The  daughter,  being 
called  as  a  witness  for  the  defendant,  expressed 
a  wteh  to  remain  with  her  father,  and  the  court 
so  decreed.  The  children  were  the  wards  of 
the  court,  which  sought  their  best  Interests, 
rather  than  the  desires  of  either  party,  and, 
having  temporarily  disposed  of  them  with  that 
end  In  view,  we  can  see  no  reason  for  chan- 
ging (be  decree^  which  Is  affirmed. 


HUGHES  «t  al.  OLBMBNa 

(Supreme  Gonrt  of  Oregon.  Dec.  9,  1895.) 

ArpuLs  raoM  JnsTioa  Coortb— FtLiyo  or  Tran- 
■oaiVT— BsKVioB  or  Notice. 

1.  HiU's  Ann.  Laws,  K  119.  2117-2129,  pro- 
vide that  an  appeal  from  jnetice  court  shall  be 
allowed  on  the  service  of  notice  and  the  giving 
of  a  bond  with  snreties  who  may  be  required 
to  justify  before  the  justice,  and  that,  on  or  be- 
fore 'he  first  day  of  the  next  term  of  circuit 
court,  appellant  shall  61e  a  transcript  In  the 
circuit  court,  on  the  filing  of  which  tne  appeal 
shall  become  perfected,  but  prescribe  no  time 
within  which  exceptions  to  the  sufficiency  of  the 
sureties  must  be  taken.  Held,  that  the  tran- 
script may  be  filed  In  the  circuit  court  immedi- 
ately after  the  allowance  of  the  appeal  by  the 
justice. 

2.  A  return  of  service  of  notice  of  appeal 
from  a  Justice's  judgment,  which  shows  that 
the  notice  was  served  on  appellee's  attorney, 
established  a  valid  service,  in  the  absence  of 


anything  to  show  Hut  mdi  attorney  was  not  a 
resident  of  the  cavotr  In  wUdi  m»  Judgment 
was  rendered. 

Appeal  fiHMn  circuit  court  Maricm  county; 
George  H.  Burnett  Judge. 

Action  by  W.  H.  Hogbm  and  others  against 
Albert  Glemeos,  commenced  In  Jnstlc^g 
cotnt,  and  taken  on  appeal  by  defendant  to 
the  circuit  court  From  a  Judgment  dls- 
missing  the  ai^eal,  defendant  appeals.  Af- 
firmed. 

W.  H.  Holmes,  for  appellant  G.  G.  Bing- 
ham and  P.  H.  D'Arcy,  for  respondents. 

MOORE,  J.  TbUr  Is  an  appeal  from  the 
judgment  of  the  drcnlt  oonrt  dismissing  an 
appeal  from  a  Jndgmoit  rendered  by  the  re- 
corder of  the  city  of  Salem,  holding  court 
as  a  justice  of  the  peace  ex  officio.  The  rec- 
ord shows  that  on  October  4»  1898,  a  Judg- 
ment baring  been  raid«ed  against  tiie  de- 
fendant in  said  Justice's  court,  a  notice  of 
appeal  thereftiom  was  served,  and  filed  on 
the  next  day,  and  an  undertaking  ther^or 
having  been  filed  on  the  day  following,  the 
appeal  was  allowed,  and  on  the  9th  day  of 
that  month  a  transcript  of  the  cause  was  filed 
in  the  office  of  the  cleric  of  the  drcnlt  court; 
that  on  the  date  last  mentioned,  the  plain- 
tiffs filed  with  the  Justice  ^ceptlons  to  the 
sufficiency  of  the  surety  in  the  undertaking, 
and  on  the  same  day  moved  the  circuit  court 
to  dismiss  the  appeal,  assigning  as  reasons 
therefor  the  Insuffldent  service  of  the  notice 
and  premattn-e  filing  of  the  transcript;  that 
no  order  on  thto  motion  baviug  been  made, 
the  defendant,  on  the  following  day,  by  leave 
of  court,  withdrew  the  transcript,  returned 
it  to  the  Justice,  and  on  the  23d  day  of  the 
same  month  served  and  filed  another  notice 
of  appeal,  together  with  a  new  undertaking, 
and  obtained  an  order  allowing  the  second 
appeal;  that,  on  the  3d  day  of  the  succeed- 
ing month,  the  transcript  was  reflled  with 
the  clerk  of  the  circuit  court,  and  thereafter 
the  court,  on  plaintiffs'  motion,  dismissed 
the  appeal,  and  the  defendant  appeals. 

It  is  contended  by  the  defendant  that  the 
first  appeal  was  not  perfected,  and  that  In 
abandoning  It,  he  did  not  preclude  himself 
from  a  new  appeal,  and  that,  having  taken 
the  second  appeal  within  the  time  prescribed 
by  law,  the  court  erred  in  dismissing  it  The 
most  important  question  presented  for  con- 
sideration Is  whether  the  first  appeal  was 
perfected  when  the  transcript  was  withdrawn 
from  the  circuit  court.  This  Inquiry  Involves 
an  examination  of  the  statute  In  relation  to 
the  mode  of  taking  and  perfecting  an  appeal 
from  a  judgment  given  in  a  justice's  court. 
The  statute,  In  general  terms,  provides  that 
the  appeal  may  be  taken  within  30  days  from 
the  entry  of  the  judgment,  by  serving  a  no- 
tice thereof  on  the  adverse  party,  and  fillog 
the  original,  with  proof  of  service  Indorsed 
thereon,  with  the  Justice,  and  by  giving  an 
undertaking  with  one  or  more  sureties,  who 
most  have  the  qualifications  of  ball  upon  ar- 
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vest,  and,  If  reoidzed  by  tbe  advene  party, 
moBt  appear  before  tbe  juettce  at  tbe  time 
and  place  stinted  for  tbat  parpoae,  and 
may  be  osmmed  on  oatii  toocblng  their  euC- 
fldency.  In  sach  manner  as  tbe  Justice  in  his 
discretion  may  think  proper,  and,  if  required 
by  tbe  adverse  party,  the  examination  shall 
be  reduced  to  writing  and  aabscrlbed  by  tbe 
sureties.  When  an  appeal  to  talien,  the  Jus- 
tice must  allow  tbe  same,  and  make  an  en- 
try thereof  In  bis  docket,  and,  on  or  before 
tbe  flrst  day  of  the  term  of  the  drcnit  court 
next  followlug  tbe  allowance  of  tbe  appeal, 
the  appellant  must  file  with  the  cleric  of  the 
appelate  court  a  transcript  of  tbe  cause, 
upon  the  flUng  of  which  tbe  appeal  is  p^ 
fected,  and  thereafter  the  cbrcuit  court  baa 
Jurisdiction  of  the  cause  as  if  originally  com- 
mmceA  therein.  When  an  appeal  to  dis- 
mtosed,  the  appellate  court  must  give  Judg- 
m«at  as  It  was  given  In  the  court  b^w,  and 
agaiut  the  appellant  for  costs  and  dtobarse* 
ments  of  the  appeal;  but  an  an>eal  cannot 
be  dismissed  oa  tbe  motion  of  tbe  respond- 
ent, on  account  of  tbe  undertaking  therefor 
b^ng  defective,  if  the  appellant,  before  the 
determination  of  tbe  moti«i  to  dlsmlsi^  will 
execute  a  snffldent  undertaking,  and -file  the 
same  bi  the  appellate  conrL  Bill's  Ann. 
Laws  Or.  n  lU,  2U7-2129.  The  motion  to 
dtomise  the  original  aiq;»eal,  bdng  baaed  on 
an  alleged  Impropw  aervioe  of  tbe  notice, 
renders  an  examination  ci  tbe  pnoi  of  serv- 
ice Indorsed  thoreon  Important  The  return 
of  the  officer  who  made  the  service  to  as  fol- 
lows: "State  of  Or^^on,  Oonnty  at  Marion— 
■l:  Thto  to  to  oertt^  tbat  I  served  tbe  with- 
in notice  of  appeal  by  delivering  a  tine  copy 
thereof,  prepared  and  certified  to  by  me  as 
marshal  of  the  city  of  Salem,  Or.,  and  ex 
officio  constable,  to  Beth  R.  Hammer,  one  of 
the  Attya.  fw  tbe  reapondoits;  tbat  I  served 
the  said  notice  of  appeal  on  tbe  said  Seth  E. 
Hammer  In  person  and  penonally  within  the 
city*  county,  and  state  aforesaid,  on  the  Gtb 
day  of  Octobo-,  1893.  Dated  at  Salem,  Ore> 
gon,  October  S,  1SS8.  [Signed]  H.  P.  Hlnto, 
Harahal  of  the  Ci^  of  Salem,  Dr.,  and  Ex 
Offldo  Constable."  Tba  atatnte  requlrea 
Oiat  the  notice  shall  be  served  <»i  the  advone 
party,  but  It  has  beoi  repeatedly  held  that 
a  notice  of  a^eal  from  a  Judgment  rendraed 
by  a  jnstloe  of  the  peace  might  be  awed 
dtber  upon  the  adverse  party  or  on  tbe  at- 
torney who  appeared  for  him  In  the  action, 
if  such  attorney  be  a  realdent  at  the  connty 
In  which  tbe  trial  was  bad.  Carr  t.  Hurd, 
8  Or.  IGO;  Butler  t.  Smith,  20  Or.  120,  26 
Fac.  SSI;  Printing  Co.  v.  Beeves,  28  Or. 
38  Pac;  622.  It  wlU  be  observed  that  the 
proof  of  service  does  not  show  that  Seth 
B.  Hammer,  upon  whom  tbe  notloe  of  iwpe&l 
was  served,  was  a  resident  of  Marlon  conn- 
ty, but  the  transcript  dtodoses  that  be  was 
one  of  the  attom^s  for  the  ptointlffs  at  the 
trial,  and,  nothing  appearing  to  the  ramtixry. 
It  will  be  presumed  that  be  was  a  resident  of 
the  county  In  wblcb  he  appeared  as  oouaaeL 


Boy  V.  Hordey.  6  Or.  270;  Bennett  t.  lU- 
nott  (Or.)  3d  Pac.  087.  It  to  not  contended 
that  H.  P.  Bitnto,  as  marshal  of  tbe  dty  of 
Salem,  and  ex  offldo  c<nistable  of  ttiat  dis- 
trict, was  not  a  proi>er  officer  to  serve  and 
indorse  hto  certificate  thereof  on  the  notice 
of  appeal,  and  bence  It  followB  lAat  the  orig- 
inal notice  was  properly  awed,  and  the 
proof  thereof  sufficient 

The  undertaking  having  been  given  and  the 
appeal  allowed,  tbe  transcript  was  filed  with 
the  clerk  of  the  drcult  court  on  tbe  first  day 
of  the  term  of  said  court  next  following  the 
allowance  of  the  appeal,  thereby  transfer- 
ring the  cause  to  and  confraring  Jurisdiction 
upon  the  circuit  court,  unless  the  plaintiff^ 
exception  to  tbe  snffldency  of  the  surety  ren- 
dered tbe  filing  at  that  time  premature.  In 
an  aiipeal  taken  to  thto  court  from  a  Judg- 
ment or  decree  rendered  In  the  drcult  court, 
tbe  adverse  party  to  allowed  five  da^  after 
tbe  filing  of  tbe  undertaking  to  eze^t  to  tbe 
BufficientT^  of  the  sureties  therein,  and  If  no 
exertion  be  taken  wlOiln  that  tlme^  hto  right 
to  exc^t  thereto  shall  be  deemed  waived; 
and  from  tbe  expiration  of  tbe  time  allowed 
to  except  to  the  sureties  In  the  undertaking, 
or  from  tbe  Justification  thoeof  If  excciite^ 
to,  the  i^ipeal  shaU  be  deemed'  perfected. 
Hill's  Ann.  Laws  Or.  |  68T.  But  the  statute 
relating  to  appeato  from  Judgments  given 
In  a  Jnstice'a  court  does  not  contain  tUs  pro- 
vlaliHL  It  provides,  however,  fw  tbe  man- 
ner  of  obtaining  tbe  Jiutiflcation  of  snretles 
In  an  andertaklng  on  anwal,  but  doais  not 
prescribe  the  time  within  which  exceptions 
may  be  taken,  1^  tt»  advene  party,  to  their 
mffldency;  and,  In  tbe  absence  of  such  regu- 
lation, a  reasonable  time  would  doubtless  be 
granted  for  that  purpose  anleas  tiie  tran- 
scr^  In  tbe  meantime,  had  been  filed  with 
tbe  clerk  of  tbe  drcnit  court  The  ^ipeal 
beSng  perfected  by  tbe  filing  of  the  tran- 
script, the  cause  no  longer  remains  In  the 
Justice's  court  and  It  would  be  usdess  to  file 
in  tbat  court  exceptions  to  the  snffldency  of 
the  sureties,  tor  the  Justice  would  be  power- 
less to  secure  the  transnlpt  for  the  pnipoee 
of  obtaliting  tiidr  Justification,  without  tbe 
consmt  at  the  circuit  court  The  only  in- 
jury tbat  could  result  to  an  adverse  party 
from  this  interpretatlaa  of  tiw  statute  would 
be  the  possibility  of  tbe  Jnstlce  accepting  an 
Insuffldent  nndolaking  on  an>eal.  and  grant* 
Ing  a  stay  of  proceediuga;  but  the  statute 
has  provided  a  remedy  In  part  for  this  possi- 
ble error  by  providing  Oiat  the  Judgment 
creditor,  when  the  Jud^at  has  been  glvco 
for  money  In  an  action  on  a  ctmtnuit  tci 
the  paymrait  of  money,  may  give  an  ander- 
taklng and  enfonw  the  Judgmoit  notwith- 
standing the  appdlant's  nndertaUng  tar  a 
stay  of  proceedings.  Id.  |  212i.  So,  too, 
the  appellant,  by  leave  of  the  court,  before 
a  motimi  to  dismiss  tbe  appeal  has  been  de- 
termined, may  file  a  new  undertaking.  If  tbe 
original  be  defective;  and  by  doing  so  he 
will  protect  tbe  adverse  party,  and  secure  te 
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hlmaeU  a  trial  of  flia  action  on  Ha  merits. 
The  statute  not  having  prescribed  the  time 
In  which  exccptlcHU  ihoiild  be  taken  to  the 
8iifflcienG3r  of  enretlea  cm  an  appeal  from  a 
JoBtlce'B  court,  bnt  bavins  provided  that  a 
new  nndertakins  may  be  gtven  In  the.  drcott 
court,  leads  us  to  brieve  that  a  touuuxipt 
from  a  joBtloe's  court  maj  be  filed  with  the 
clerk  of  the  circuit  court  Immediately  after 
the  appeal  has  been  allowed  by  the  Justice. 
The  original  appeal  having  been  perfected 
by  the  filing  of  the  tnuuKXipt,  the  aiipeUaiit, 
after  abandoning  it;  could  not  take  another 
(Mccarty  v.  Whitler,  17  Or.  881,  21  Fac.  19S; 
Rood  Oa  V.  Landlngham*  24  Or.  439,  33  Fac 
063);  but,  having  dxme  so^  there  was  no . 
error  In  ^wamiyrtng  the  second  appeal,  and 
hmce  It  follows  that  Oe  Judgmrat  is  af- 
flrmed. 


JACOBS  V.  BUGKAIiBW. 
(Supreme  Court  of  Arisona.  Dee.  4, 1885.) 
AssiMMBVT  or  Taxis— Tax  SiXB— Vai,iditt. 

1.  A  block  belonging  to  oce  person,  and  cov- 
ered with  bnildiogs,  facing  on  several  streets, 
hat  joined  together  so  M  to  appear  like  one 
building,  is  properly  fawed  as  one  piece  of 
properw. 

2.  Rer.  SL  par.  2684.  providing  that  the 
owner  of  property  offered  for  sale  for  taxes  may 
designate  what  portion  he  wishes  sold,  and  that, 
if  he  CftilB  to  do  so,  the  collector  "may  designate 
it,"  and  a  person  who  will  take  the  least  quan- 
tity and  pay  the  taxes,  etc.,  shall  be  declared 
the  purchaser,  is  mandatory,  and  the  collector 
la  boand  to  designate  some  portion  of  the 
tract,  and  offer  it  for  sale  first.  Baker,  0.  J., 
diasenting. 

3.  Where  a  block  covered  with  buildings 
joined  together  was  assessed  as  one  piece  of 
property,  and  the  owner  failed  to  designate 
what  portion  he  wished  sold  for  taxes,  the  in- 
quiry of  the  collector  at  the  sale,  "Who  will 
take  the  lowest  quantity  of  said  block  and  im- 

Erovements,  and  pay  the  taxes  and  costs  dne?" 
I  not  a  compliance  with  Rev.  St.  par.  2t)&4, 
requiring  the  collector  to  "designate*'  what  por- 
tion lees  than  the  whole  he  would  sell.  Baker, 
O.  J.,  dissenting. 

Appeal  from  dlstrtct  court,  Pima  conn^;  be- 
fore Justice  Josei^  D.  Bethune. 

Ejectment  by  Lionel  M.  Jacobs  against  Oscar 
Buckalew.  From  a  Judgment  for  defendant, 
plalntltf  appeals.  Affirmed. 

S.  M.  Fmnklln,  fw  appellant  Bams  A 
Martin,  for  appellee. 

BOUSE,  J.  This  Is  as  action  In  ejectment 
for  Idock  184  In  Uie  city  of  Tucson,  Flma  coun- 
ty,  Ariz.  Buckalew  was  the  owner  ct  said 
block  184.  Said  block  vras  a  square,  bounded 
by  streets  on  all  sides,  and  covered  with  build- 
ings, fronting  on  the  several  streets,  so  built 
as  to  make  them  In  appearance  one  building. 
The  buildings  in  fact  were  separate  houses 
Joined  together,  and  occupied  l>y  different 
families  as  dwelUnsi.  The  whole  block  was 
assessed  as  one  piece,  and  valired  for  that 
purpose  at  95,000.  Buckalew  fiilllng  to  vtty 
the  taxes  on  said  Uock,  It  became  delinquent, 
and  was  advertised  and  sold  for  the  taxes  due 


for  the  year  1891,  and  was  also  advertised  and 
sold  for  tbe  taxes  due  for  tbe  year  Plain- 
tiff purchased  said  block  at  both  of  said  sales, 
and  deeds  were  executed  and  delivered  to  him 
by  the  tax  otdlector,  conveying  to  him  said 
block,  and  then  deeds  are  the  evidenoes  of 
title  relied  i^on  by  philntifr  in  this  adlon. 
The  assessment  and  Judgment  for  the  taxes 
due  1^mn  said  prt^Mn^  were  zegular.  The 
only  questton  presented  by  the  record  In  this 
case,  tat  our  condderation,  Is  as  to  the  duty  of 
a  tax  odlector  In  the  sale  of  property  delin- 
quent for  taxes.  Faragraidi  2684  of  the  Re- 
vised Statutes  of  Arlaona  Is  as  foUows:  "The 
owner  or  person  In  possession  of  any  property 
offered  for  sale  tac  ta»s  due  thereon,  may 
designate  In  writing  to  the  county  ccdlector, 
prior  to  the  sale,  what  portion  of  the  property 
he  wishes  sold.  If  less  than  the  whole,  but  If 
the  owner  or  possessor  does  not,  then  the  col- 
lector may  designate  It,  and  the  person  who 
vrlU  take  the  least  quanUty  of  the  property 
or  in  case  an  individual  Interest  Is  assessed, 
then  tbe  smallest  portion  of  tbe  Interest  and 
pay  the  taxes  and  costs  due,  including  one  d<d- 
lar  for  the  duj^lcate  certificate  of  sale,  to  the 
purchaser,  and  the  covnty  recorder's  fees  for 
filing  same  In  his  office,  dull  be  declared  the 
purchaser.  But  In  case  tiwre  Is  no  purchaser 
In  good  fiUth  for  the  same  as  iwovlded  In  thla 
sectton,  the  wht^  amount  of  tiie  property  as- 
sessed shall  be  strudc  off  to  the  territory  a» 
the  purchaser  and  tbe  cerUflcato  delivered  to 
the  county  treasurer  and  filed  1^  him  in  his 
office.  *  *  *"  The  defendant,  prior  to  the 
sale,  did  not  designate  what  part  of  said  pn^ 
erty  he  wished  sold  for  the  taxes  due  thereon. 
In  mltlng,  or  In  any  manner  whatsoever.  In 
fiact  It  does  not  appear  tonn  the  record  hi  this 
case  that  he  was  even  ju^sent  at  said  sale. 
The  tax  coUectmsImi^read  the  advertisement 
of  iwoperty  which  was  delinquent,  as  Eihown 
the  advertisement,  uid  made  the  proclama- 
tion that  he  would  sell  the  said  prc5)erty  for 
the  taxes  due  thereon;  and  In  said  advertise- 
ment the  property  In  controversy  was  em- 
braced. The  tax  m^ector  did  not  designate 
any  portion  of  the  property  in  controversy  tiut 
he  would  sell,  less  than  the  whole,  In  any 
otiier  manner  than  as  foQows:  **Oscar  Bucka- 
lew, block  184,  and  Improvemenls,  In  Tucson, 
territorial  and  county  taxes,  flSlJIO;  dty 
taxes,  ¥57.75;  costs,  |1.00.  Who  wIQ  take  the 
lowest  porUon  or  quantl^  of  said  block  184 
and  Improvements,  and  pay  13ie  taxes  and 
costs  due?  •  •  There  b^ng  no  offer  or 
any  response  by  any  one  to  said  question,  said 
ctdlector  again  exclaimed:  "Whowllltakeallof 
said  Mock  184  and  Improvements,  and  pay  said 
taxes  and  costs  t  *  •  Thereupon  tbe 
plaintiff,  lionel  M.  Jacobs,  said:  *1  wUl  take 
all  ot  said  block  184  and  Improvements,  and 
pay  said  taxes  and  costs."  And  thereupon 
said  collector  announced  that  said  Jacobs  would 
take  said  Uock,  and  pay  the  taxes  and  costs, 
and  he  then  publicly  Inquired:  "WIQ  any  per- 
son take  a  less  quantity  of  said  blodc,  and  pay 
tbe  taxes  and  costs?"  No  response  being  made 
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to  thlfl  liiQnxIry,  Bald  collector  gtmck  off  and 
■old  to  said  Jacotw  tbe  whole  ct  said  block 
18^  and  dellTered  to  him  a  certiflcate  ot  sale 
as  tbe  urarcbaser  tbexeof ;  and  thereaftv  deeds 
for  said  block  were  executed  and  delivered  to 
said  Jacobs,  and  they  ace  tbe  deeds  im  which 
pbilutUC's  right  of  recorery  In  tUs  action  Is 
based.  We  are  not  advised  l^'  Ute  record  as  to 
whether  the  said  block  184  was  sabdlvlded  In- 
to lots  or  not.  It  aJl  belonged  to  defendant, 
and  was  covered  by  buildings  so  Joined  to- 
gether as  to  have  the  amieanmce  of  one  build- 
ing. An  assessment  of  It  as  a  block  was  prop- 
er. Weaver  t.  Orant,  30  Iowa,  2M;  Kr^elo 
V.  Flint,  25  Kan.  685;  Wyman  t.  Baer,  46 
Mich.  418,  9  N.  W.  455;  People  t.  Ca^erweU, 
44  CaL  WOi  Ber.  St.  Arls.  par.  2BiS.  Not- 
withstanding the  description  of  the  proper^  In 
tbe  assessment*  and  notwithstanding  the  tact 
that  the  owner  ot  the  property  had  made  no 
designation  of  the  part  of  tbe  property  he 
wished  sold  tor  tbe  taxes,  It  was  tbe  tax  oA- 
lector'B  duty  to  designate  and  offer  for  sale 
tbe  smallest  portion  thereof  for  tbe  purpose 
ct  raising  the  amount  due  tor  the  taxes  there- 
on. French  v.  Edwards,  18  WaU.-  606;  Both 
Gabbert.  123  Mo.  21,  27  S.  W.  528.  Tbe 
provisions  of  paragraidi  20M  of  the  Berlsed 
Statutes  of  Arizona  as  to  tbe  duties  (tf  the  tax 
collector  are  mandatory,  and,  said  collector 
having  failed  to  comply  with  the  provldons 
thereof  in  the  sale  of  said  property,  the  deeds 
executed  and  delivered  tiwrefw  to  plalntiflT 
were  void,  and  the  judgment  of  the  district 
court  Is  affirmed. 

HAWKINS.  J.,  cfHKon. 

BAKER,  C.  J.  I  dissent  After  reading 
tbe  notice  of  sale  containing  a  description 
of  tbe  property,  the  name  of  tbe  owner,  and 
the  amount  of  tbe  taxes  and  costs  due,  the 
tax  collector  thrice  proclaimed  to  tbe  bid- 
ders present:  "Whp  will  take  the  least  por- 
tion or  quantity  of  said  block  184  and  im- 
provements, and  pay  tbe  taxes  and  costs?" 
There  was  no  response.  He  then  offered 
the  whole  of  tbe  tract,  and  said:  "Who 
will  take  all  of  said  block  184  and  Improve- 
ments, and  pay  said  taxes  and  costs?"  To 
this  the  appellant  responded  that  be  would 
do  so.  Thereupon  the  tax  collector  pro- 
claimed to  tbe  bidders:  "Lionel  Jacobs  [tbe 
appellant]  offers  to  take  all  of  said  block  1&4 
and  Improvements,  and  pay  the  taxes  and 
costs.  Will  any  person  take  a  less  quantity, 
and  pay  said  taxes  and  costs?"  There  be- 
ing no  response,  tbe  property  was  sold  to 
the  appellant  These  are  the  undisputed 
facts  of  tbe  case.  This  was  a  compliance 
with  tbe  statute.  But  tbe  majority  opinion 
holds  that  the  statute  is  mandatory;  that 
the  officer  was  bound  to  designate  some 
portion  of  tbe  tract,  less  than  tbe  whole,  aod 
offer  it  for  sale  first  The  statute  declares: 
"The  owner  or  person  in  possession  of  any 
property  for  sale  for  taxes  due  thereon,  may 
designate  in  writing  to  the  county  collector, 
prior  to  tbe  sale;  what  portion  of  the  prop- 


er^ be  wishes  sold.  If  less  than  the  vbole, 
bat  if  the  ownw  or  possessor  does  Dot,  then 
the  collector  may  designate  It."  etc.  Ber. 
St  Ariz.  par.  2694.  These  temw  do  not  Im- 
ply an  absolute  mandate.  They  leave  to  tbr 
officer  -the  exercise  of  a  sound  discretion. 
Tbe  owner  may,  and.  If  he  fiUls,  the  officer 
may  or  may  not,  make  the  dealigaatUm,  as 
be  deems  best  lUs  very  statute  was  tak- 
en from  the  Political  Code  of  California,  and 
a  similar  constmctlon  was  put  upon  it  by 
the  Ugbest  tribunal  In  that  state.  Tbe 
statute  In  force  at  the  time  tbe  sale  men- 
tioned In  Boberts  v.  Chan  Tin  Poi  <23  GaL 
263).  was  made,  provided  that,  'in  case  the 
owner  did  not  designate  tbe  part  to  be  sold, 
then  the  tax  collector  'shall'  designate; 
while  tlie  present  statute  provides  that  he 
'may'  designate.  As  this  change  was  made 
by  amendment.  It  may  fairly  be  said  that  it 
was  tbe  intention  of  the  legislature  to  leave 
it  to  tbe  discretion  of  the  tax  collector  to 
offer  part  or  the  whole  of  the  property,  as 
he  might  think  best"  Hewes  v.  McLellan, 
SO  Cal.  393,  22  Pac.  287.  Where  a  state 
adopts  the  statute  of  another  state,  tbe  con- 
struction of  it  by  tbe  highest  court  of  that 
stote  is  entitled  to  great  weight  Mclntyre 
V.  Kamm  (Or.)  7  Pac.  27.  It  cannot  be  said 
to  be  the  Intention  of  the  statute  to  require 
a  vain  or  useless  thing  to  be  done.  Here 
tbe  officer  diligently  Inquired  if  any  blddec 
present  would  take  less  than  tbe  whole 
tract,  and  pay  the  taxes  and  costs,  and  none 
answered.  To  still  require  tbe  officer  to 
designate  a  less  quantity  than  the  whole, 
and  offer  it  for  sale  first  Is  to  demand  tbe 
doing  of  a  vain  thing.  There  were  no  bid- 
ders for  a  less  quantity.  That  was  definite- 
ly ascertained,  and  hence  it  was  useless  to 
make  the  designatloD.  The  cases  cited  do 
□ot  support  the  majority  opinion.  In  Roth 
V.  Gabbert,  123  Mo.  21,  27  S.  W.  628,  the 
court,  in  reciting  tbe  facts  upon  which  the 
case  was  decided,  said;  "The  evidence  shows 
that  no  offer  of  sale  of  a  less  quantity  than 
the  whole  tract  was  made;  that  no  proposi- 
tion was  made  to  those  present  at  the  time 
of  tbe  sale  to  know  If  any  of  them  would 
take  a  portion,"  etc.  Is  that  this  case?  Be- 
sides, the  statute  in  Missouri  la  essentially 
different  from  ours;  "The  person  who  offers 
to  pay  the  amount  of  taxes,  special  assess- 
ments. Interest  and  costs  due  on  any  tract  or 
parcel  of  real  property  for  the  smallest  por 
tlon  of  the  same,  is  to  be  considered  tbe  pu^ 
chaser.  •  •  •  The  person  who  will  jwy 
tbe  taxes,  tbe  special  assessments.  Interest 
and  costs  for  the  least  number  of  front  feet 
or  inches  of  any  lot  or  parcel  of  real  prop- 
erty, to  be  taken  from  either  side  thereof, 
the  side  to  be  designated  by  tbe  bidder  at  the 
time  he  ottera  bis  bid,  shall  be  deemed  the 
purchaser  for  the  smallest  portion  of  such 
lot  or  parcel  of  real  property.  •  ♦  •  If  no 
person  bid  for  a  less  quantity  than  tbe  whole 
of  a  lot  or  parcel  of  real  property,  tbe  city 
collector  abaU  sell  tbe  lot  or  parcel  of  real 
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property  to  any  person  who  will  take  the 
whole  of  anch  tract,  lot  or  parcel  of  real 
property  and  pay  the  taxes,  special  asseisB- 
ments,  Interest  and  costs."  Rer.  St  Ma 
a  1354.  1355;  Both  t.  Oabbert  (Mo.  Sup.) 
27  8.  W.  528.  At  a  glance  It  will  be  seen 
that  the  provision  existing  In  onr  statute 
for  the  designation  for  a  less  quantity  than 
the  whole  by  the  owner  or  officer,  la  not 
found  In  these  Missouri  statutes,  and  there- 
fore the  predominating  question  for  decision 
in  tills  case  does  not  arise  under  them,  and 
Both  T.  Gabbert,  supra,  has  no  application. 
And  the  same  is  true  of  the  statutes  under 
which  the  following  case  of  French  t.  Ed- 
wards was  decided.  In  French  t.  Sldwards, 
13  Wall.  506,  there  was  no  proposition  put 
to  the  bidders  to  see  if  any  one  would  take 
a  less  portion,  and  pay  the  taxes.  No  such 
oi^rtunlty  was  glren  to  the  bidders.  The 
court  said:  "The  deed  of  the  sheriff  does  not 
show  a  compliance,  in  the  sale  of  the  prop- 
erty, with  the  requirements  of  the  statute 
mentioned.  It  does  not  show  that  the  small- 
est quantity  of  the  property  was  sold  fbr 
which  the  purchaser  would  pay  the  judg- 
ment and  cwts,  or  that  any  less  than  the 
whole  was  offered  to  bidders,  or  that  an  oi>> 
portunity  was  offered  to  take  any  less  than 
the  entire  tract,  and  pay  the  Judgment  and 
costs."  Is  that  this  case?  Furthermore, 
that  case  was  decided  under  an  Imperatire 
statute,  totally  different  from  ours.  There 
the  law  was  that  the  officer  "shall  only  sell 
the  smallest  quantity  that  any  purchaser  will 
take  and  pay  the  judgment  and  costs." 
"No  more  of  the  property  shall  be  sold  than 
is  necessary  to  pay  the  judgment  and  costs." 
French  r.  Edwards,  supra.  It  Is  plain  to  be 
Been  that  under  such  statutes  the  questiua 
involved  In  this  case  could  not  arise.  The 
caaeH  cited  were  decided  upon  Imperative 
statutes  materially  different  from  the  one 
under  consideration,  and  upon  a  state  of 
facts  other  than,  and  In  the  main  opposed  to, 
the  facts  here.  The  deed  In  this  case  was, 
in  my  opinion,  valid,  and  should  have  been 
sustained.  I  do  not  think  we  are  called  up- 
on to  disregard  the  plain  intention  of  this 
statute  In  order  to  overthrow  the  title,  sim- 
ply because  It  arises  from  a  tax  sale.  If 
the  courts  of  this  territory  desire  to  Insure 
the  payment  of  just  taxes,  they  must  com- 
mence to  enforce  the  plain  provisions  of  the 
law  for  the  sale  of  land  for  taxes.  These 
laws  are  stringent,  and  their  terms  Indicate 
the  legislative  intention  to  meet  a  spirit  of 
refinement  in  their  Interpretation  which,  In 
the  paat»  has  tended  to  render  them  tnoi>«aF 
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OASBT  T.  OAKES  et  aL 

(Sanreme  Court  of  Washington.    Mot.  12, 

1805.) 

Appeal— P*  hti  es— Disk  tssAL. 

 Fartiea  defendant  who  were  diBmisaed 

from  the  action  before  the  cause  was  submitted 


to  the  Jary,  without  tiie  consent  ot  plaintiff,  are 
necessary  parties  to  an  appeal  by  their  oode- 
fendonts. 

Appeal  from  superior  court,  Spokane  comi- 
ty; W.  J.  a  Wakefield,  Judge  pro  tern. 

Action  by  Thomas  H.  Casey  against  Thom- 
as F.  Cakes  and  oth^  receivers  ot  tb» 
Northern  Fadflc  Railroad  Company,  and 
ottaera.  Frun  a  Judgment  for  i^alntiff  the 
reoelTen  apptiaL  Heard  on  motion  to  dis- 
miss. Dismissed. 

John  B.  McBride  and  Aahton  &  Chapman, 
for  appellants.  Winston  ft  Wlnsbm  and 
Plnmmer  A  Tbayer,  for  Esspondflmt. 

HOYT,  C.  3.  This  action  was  brought 
against  the  receivers  of  the  Northern  Pacific 
Railroad  Company,  the  N<Hthaii  Pacific  Rail- 
road Company,  a  corporation,  and  A,  H.  Slm- 
mona,  all  ot  whom  appeared  in  the  action. 
The  aald  receivers  are  the  only  appdlants. 
In  taking  their  appeal  they  served  notice  up- 
on the  plaintiff  <m]y,  and  there  waa  no  serv- 
ice npcm  their  codefraidants.  nor  did  tbey  la 
any  way  join  In  the  appeal.  For  the  reason 
that  the  defendants  who  did  not  appeal  were 
not  served  with  such  notice,  respondemts 
have  made  a  motion  to  dismiss. 

That  service  of  notice  upon  all  parties  who 
have  appeared  In  an  action  is  necessary  to 
the  perfecting  of  an  appeal  Is  clear  from  the 
language  of  sectim  6  of  the  act  of  18^  re- 
lating to  appeals.  That  such  Is  the  necesi 
sary  construction  of  the  language  of  this 
section  has  been  so  often  decided  by  this 
court  that  it  would  be  out  of  place  to  say 
anything  further  upon  the  subject  See  Dew- 
ey V.  Land  Co.  (Wash.)  39  Pac  868;  Lamey 
T.  Goffman,  Id.  682;  Johnson  v.  Lighthouse^ 
8  Wash.  32.  35  Pac.  403;  Belllngbam  Boy 
Nat.  Bank  v.  Central  Hotel  Co.,  4  Waah.  642, 
30  Pac.  671.  And  the  necessltr  for  such, 
service  la  not  removed  by  reason  of  the  fact 
that  the  parties  not  appealing  appeared  in 
the  superior  court  by  the  same  attorneys  as 
did  the  ones  prosecuting  the  appeal.  See 
Traders'  Bank  v.  Bokleo,  6  Wash.  777,  32 
Pac.  744.  It  follows  that  the  motion  to  dis- 
miss must  be  granted,  unless,  by  reason  of 
the  special  relation  ot  the  parties  not  served 
to  the  trial  In  the  court  below,  the  statute 
does  not  apply.  It  is  claimed  on  the  part  of 
the  appellants  that  this  relation  was  such 
that  it  was  not  necessary  that  they  should- 
be  served  with  notice,  and  in  support  of  their 
contention  the  case  of  Watson  v.  Sawyer 
(Wash.)  40  Pac.  413,  Is  cited.  In  that  case 
it  was  held  that  it  was  not  necessary  ttiat 
certain  defendants,  who  bad  appeared  only 
for  the  purpose  of  filing  a  disclaimer,  should 
be  aerved  with  notice  of  appeal.  It  will  be 
aeen,  however,  by  an  examination,  that  the 
only  allegation  as  to  such  defendants  was 
that  they  claimed  some  Interest  In  the  prt^ 
erty  .which  was  the  subject-matter  of  the- 
action,  and  ttiat  no  relief  waa  sought  against 
them  except  to  have  -the  claim  of  the  plaintiff* 
preferred  to  any  which  they  might  bare  in. 
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tiw  premises;  so  that,  when  they  had  appear- 
ed In  the  action,  and  dlBclalmed  all  Interest 
In  the  proper^,  there  was  no  longer  any  rea- 
son why  they  shonld  be  parties.  The  only  ob- 
ject In  making  them  parties  was  to  subject 
any  claim  they  might  have  to  that  ot  the 
plaintiff;  and  when  they  had  appeared,  and 
shown  that  they  liad  no  claim,  the  object 
songht  had  been  folly  accomplished.  If,  In 
the  case  at  bar,  the  record  disclosed  the  facts 
te  have  been,  as  clahned  by  the  app^Iants, 
that  the  action  had  been  dismissed,  as  to 
the  defendants  not  served,  with  the  consent 
of  the  plaintiff,  there  would  be  reason  for 
contending  that  It  came  within  the  rule  an- 
nounced in  the  case  above  referred  to.  Said 
defendants,  having  been  dismissed  from  the 
action,  could  no  icmger  have  any  interest 
therein;  and  the  plaintiff,  having  consented 
to  such  dismissal,  could  not  thereafter  claim 
any  relief  against  them.  But,  unfortunately 
for  the  app^lants,  the  record  does  not  bear 
out  their  claim  In  this  rrapect  From  such 
record  it  nowhere  appears  tliat  the  plaintiff 
In  any  manner  consented  to  the  dismissal  of 
the  action  as  to  the  def^idants  not  served, 
and  the  only  fact  which  It  can  be  claimed  In 
any  manner  establishes  a  different  status  as 
to  these  defendants  from  the  codefendants 
in  any  case  Is  that  the  court  disposed  of  the 
action  as  to  them  before  the  cause  was  sub- 
mitted to  the  Jnry.  But  that  fact  alone  could 
have  no  Influence  upon  the  right  of  the  plain- 
tiff to  further  prosecute  his  claim  against 
them  by  appealing  from  the  action  of  the 
court  in  dismissing  the  suit  as  to  th^.  It 
follows  that  at  the  time  this  appeal  was 
prosecuted  there  might  have  aris^  a  con- 
tingency in  which  the  plaintiff  would  seek  to 
assert  his  rights  against  the  defendants  not 
served,  and,  this  being  so,  the  fact  that  the 
action  had  been  dismissed  as  to  them  did 
not  so  terminate  their  cmnecUon  with  the 
mlt  as  to  bring  this  case  within  the  rule  of 
Watson  V.  Sawyer,  supra.  If  the  result  of 
this  appeal  should  be  a  reversal  of  the  Judg- 
ment against  the  appellants,  the  plaintiff 
might  desire  to  attack  the  ruling  of  the  court 
In  dismissing  the  action  as  to  the  other  de- 
fendants. And  if  the  time  In  which  an  ap- 
peal could  be  prtffiecuted  had  not  then  ex- 
pired, there  would  be  nothing  to  prevent  his 
so  doing.  The  result  would  be  that,  Instead 
of  the  object  of  the  statute— which  was  to 
make  It  sure  that  the  rights  of  all  the  par> 
ties  should  be  determined  in  a  single  appeal 
—having  been  accomplished,  It  would  be  pos- 
sible that  there  would  be  two  or  more  ap- 
p^s  before  the  rights  of  all  the  parties  to 
the  action  would  have  been  finally  determin- 
ed in  this  court  The  language  of  the  stat- 
ute above  referred  to  is  so  imperative  that 
the  court  has  no  discretion  In  the  matter,  but 
must  hold  that  a  party  who  has  appeared  In 
an  action  Is  a  necessary  party  to  the  appeal, 
wlesB,  after  such  appearance,  he  has  ceased 
to  bare  any  Interest  In  the  action.  Such 
langMce  cas  onl7  be  Btven  force  1^  holding 


that  an  appeal  Is  perfected  only  when  he  has 
Joined  therein,  or  been  served  with  notice. 
The  motion  to  dismlas  the  ^peal  must  be 
granted. 

SCOTT,  ANDERS,  and  D17NBAII,  con- 
cur. OOBDON»  J.,  not  sitting 


STATE  ex  reL  BRADLEY,  Prosaeotlng  Attor- 
ney,      BEBBY  et  aL 
(Supreme  Court  of  Washington.   Nov.  11, 
1895.) 

Municipal  Corfokationb— Vauditt  o>  OiisAin- 

zatiox. 

Where  a  town  was  organised  under  a  void 
act  (Laws  ISSOMBa  p.  ISl),  ita  tucoraoration 
was  rendered  valla  by  act  of  luxdt  9, 
1808. 

Appeal  from  superior  court;  Douglaa  ooon- 
ty;  Wallace  Mount,  Jadge^ 

Quo  warranto,  on  the  rdatlon  of  George 
Bradl^,  praaacQtlng  attimi^.  against  P.  Bi 
Berry  and  others.  From  a  Judgment  for  re- 
lator, defendants  appeaL  Affirmed. 

P.  B.  Berry,  tor  appellants.  M.  B.  MaJloy, 
for  respondent. 

PER  OtJRIAM.  This  Is  a  proceeding  in 
quo  warranto,  and  Involves  the  validity  of 
the  organization  and  existence  of  the  town 
of  Watervllle  as  a  municipal  corporation. 
This  is  the  only  question  presented,  and  as 
It  has  been  heretofore  expressly  decided  by 
this  court  in  Pullman  t.  Hungate,  8  Wash. 
519,  36  Pac.  483,  and  subsequratly  aflBrmed 
in  State  v.  City  of  Centralla,  Id.  659,  36  Pac. 
4Si,  and  Abemethy  v.  Town  of  Medical 
Lake,  9  Wash.  112,  37  Pac.  306.  and  as  we 
are  satisfied  therewith,  we  decline  to  enter 
upon  any  further  discussion  of  the  question, 
and  affirm  the  Judgment  rendered  In  the  low- 
er court  herein. 


VTATB  ex  rd.  ABBRNBfrHY  T.  U088, 
Mayor,  et  aL^ 

(Supreme  Oonrt  of  Washington.    Not.  12, 

1895.) 

ArPaAI^STATBHSKT  OF  FaCTS—HoW  ASSAILSD— 

Motion  to  Strikb— SumaiBNor  or 
Bnowixe— OwBcnoMs  Waivkd. 

1.  A  motion  to  strike  the  statement  of  facts 
on  the  ground  that  a  copy  was  served  on  re- 
spondents before  the  original  was  filed  with  the 
clerk  Is  not  supported  by  a  showing  that  when 
It  was  served  it  had  no  filing  mark  on  It,  where 
it  does  not  appear  but  that  the  same  might 
have  been  filed  practically  at  the  same  time  M 
such  service.   Dunbar,  I.,  dissenting. 

2.  The  question  as  to  whether  a  statement 
of  facts  was  served  on  resi>ondentB  before  it 
was  filed  with  the  clerk  cannot  be  presented  to 
the  snpreme  court  for  determination  on  affidn- 
vits  filed  in  such  court,  but  re^tonduit  should 
raise  the  objection  in  the  trial  court,  and  have 
the  questitm  determined  by  snidi  oourt 

8.  In  mandamus  the  reapuidflat  waires  his 


>  For  opinion  on  rehearing;  see  48  Pa&  — ^ 
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objectton  that  the  alternatlTe  writ  tells  to  Aow 

on  its  faeo  that  the  relator  Is  entitled  to  any  re- 
lief, where  he  fails  to  demur,  but  answers  and 
takes  iitBiie  ui>on  the  matters  alleged  in  the  pe- 
tition. 

4.  Where,  in  an  action  against  a  town,  the 
supreme  court  holds  that  plaintiff  has  a  valid 
daim,  and  for  that  reason  that  his  remedy  is  in 
mandamus,  in  a  subsequent  mandamus  proceed- 
ing In'  plaintiff  In  such  action  the  town  cannot 
attadc  the  validity  of  the  claim. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Howe,  Judge. 

Mandamus  proceeding  by  the  state  of  Wash- 
ington,  on  the  relation  of  Robert  Abemethy, 
against  Ed.  Moss,  as  mayor,  and  O.  Leyaon, 
as  clerk,  of  the  town  of  Medical  Lake,  to 
compel  defendants  to  c<»Tect  errors  in  certain 
town  warrants  Issued  by  it,  and  to  Issue  prop- 
er warrants  in  their  stead.  From  a  Judgment 
for  respondents,  relator  appeals.  Respimd- 
oits  move  to  strike  the  statement  of  facts. 
Motion  dented.   Judgment  rerersed. 

Ij.  H.  Frattaer,  tor  appelant.  JoDes,  Belt 
&  QniDn,  f w  Eeqwndenta. 

SCOTT,  J.  The  respondents  move  to  strike 
the  Btatanent  ot  facts  herein,  on  the  gronnd 
that  a  copy  of  the  same  was  served  upon 
tliem  before  the  OTlglnal  was  filed  with  Hie 
clfttk  of  the  court;  and  in  support  of  said  mo- 
tion one  of  the  attorn^  tor  the  respondents 
makes  an  affidavit  In  this  court  to  the  ^ect 
that  <m  the  24th  day  of  May,  1885,  at  his 
<^ce.  In  the  Hyde  Block,  in  the  of  Spo- 
kane, there  waa  presented  to  him  by  the  ap- 
pellant the  original  statement  of  facts,  with 
a  reqaest  that  be  admit  service  ot  the  same, 
and  that  he  did  so  by  Indonrtng  such  admis- 
skin  upon  such  original  statement,  and  that 
at  said  time  there  was  no  filing  mark  on  said 
statement  ahowii^  that  the  same  had  been 
filed  with  the  detk.  of  the  court,  and  that  be 
was  informed  and  believed  that  the  same  had 
not  been  filed;  bat  It  does  not  appear  from 
whom  this  Information  was  obtained.  It  seems 
to  us  that  this  sbowlng  Is  Insufficient  In  the 
first  place,  if  we  were  to  prestmie  that  the 
statement  had  not  been  filed  with  the  cleA 
of  the  court  when  served,  because  there  was 
no  flUng  vaaxk  thereon  at  the  time.  It  does 
not  appear  bat  that  the  same  might  have  been 
filed  practically  at  the  same  time  service  was 
admitted  by  the  respoadents.  For  aught  we 
knew,  the  clerk's  office  might'  have  been  In  a 
room  adjoining  the  one  where  the  service  was 
made;  and  If  the  resiMndcnts  had  admitted 
gerrlce  of  the  stat^ent  one  moment,  and  the 
next  moment  the  same  had  been  presented  to 
the  dei^  of  the  conrt  for  filing  so  tbat  the 
aung  was  contemporaneous  with  the  serving, 
that  certainly  would  have  been  sufflcient 
But,  aside  from  this,  we  do  not  think  that  a 
qoestloii  of  this  kind  should  be  presented  to 
us  for  determination  upon  affidavits  ffied  In 
this  court  If  the  respondents  dedred  to  at* 
taA  the  statement  npon  the  gronnd  specified, 
tboy  should  have  raised  the  objection  In  the 
lower  court,  and  made  prottf  of  the  facts  ap> 


on  yrWxA  tbe  attack  was  based;  and  the 
lower  court  might  have  taken  proofs,  or  such 
steps  as  it  should  have  deemed  necessary,  to 
determine  the  fact  as  to  whether  the  state- 
ment was  filed  at  or  prior  to  the  time  of  serv 
Ice.  Possibly  an  appeal  to  this  court  would 
lie  from  the  decision  of  that  court  upon  the 
question  of  fact  but  we  are  not  called  upon 
to  determine  this  Qoestlon  at  this  time.  Mo- 
tion dented* 

The  subject-matter  of  this  litigation  has 
been  before  this  conrt  on  a  former  occasion. 
In  Abemethy  v.  Town  of  Medical  Lake,  9 
Wash.  112,  87  Pac.  306,  where  the  relator  had 
brought  an  action  against  the  town  to  recover 
the  amount  In  controversy;  and  It  waa  held 
that  he  had  mistaken  his  remedy,  and  should 
resort  to  mandamus.  After  the  determlna- 
tlcm  of  said  suit  this  proceeding  In  mandamus 
was  brought,  and.  Judgment  being  rendered 
against  the  relator,  the  present  appeal  was 
taken.  It  is  contended  by  the  resptmdwte 
that  the  Judgment  should  be  affirmed  on  the 
gronnd  that  the  altwnatlTe  writ  failed  to 
show  upon  its  face  that  the  relator  was  en- 
titled to  any  relief,  and  it  Is  contended  in  the 
respondente'  brief  that  this  question  was  rais- 
ed by  demurrer.  It  appears  that  the  grounds 
upon  which  the  relator's  rights  are  founded 
were  set  forth  in  a  petition  to  the  superior 
court  for  the  alternative  writ,  but  that  the 
same  were  not  fully  Incorporated  in  said  writ 
when  Issued.  It  further  appears,  however,  that 
the  court  directed  that  a  copy  of  the  petition 
should  be  served  on  respondents,  and  that  this 
was  done  at  the  time  the  writ  was  served. 
Bespondenta  contend,  however,  that  the  mat- 
ters set  forth  In  this  petition  cannot  be  con- 
sidered as  embraced  In  the  writ  Even  Lf  we 
were  to  concede  this  contention  to  be  well 
takoD,  we  think  the  point  was  waived,,  for  It 
does  not  appear  Uiat  there  was  any  question 
raised  as  to  the  sufficiency  of  the  writ  No 
demurrer  is  shown  by  the  record,  but  on  tha 
contrary,  it  appears  that  the  respondents  an- 
swered, taking  Issue  upon  the  mattm  al- 
leged in  the  petition,  and  the  objection  is  not 
tenable. 

The  respondents  also  seek  to  attack  the 
validly  of  Hie  rdator's  dalm  against  the 
town,  bat  we  ttilnk  that  they  are  precluded  by 
the  former  case  from  so  doing,  as  all  such 
matters  were,  or  should  have  been,  presented 
at  that  time.  The  action  ot  this  court  In  dis- 
posing of  the  former  case  waa  based  upon 
the  ground  that  tbe  rriator  held  valid  and 
binding  claims  against  the  town,  and  for  that 
reason  It  was  held  that  his  remedy  was  In 
mandamus.  The  legality  of  those  claims  was 
there  settled  and  estaUlshed,  and  whether 
rightfully  or  wrongfully  cannot  now  be  ques- 
tioned. Cloud  V.  Lawrence,  11  Wash.  — ; 
40  Pac.  741.  The  action  of  the  low«r  court  In 
finding  against  the  relator  is  reversed,  and  the 
cause  Is  remanded,  with  directions  to  Issoe 
the  peremptory  writ 

HOTT,  a  I.,  and  OOBDON,  J.,  concur. 
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DUNBAB,  J.  I  eaimot  agree  with  tbe  ma* 
Jorlty,  80  tEi  as  tike  motkm  Is  concerned.  Ttie 
statute  Is  plain  and  mandatoir*  It  Is  a  tfm- 
ple  quefltloa  of  one  thing  being  done  before 
another.  It  Is  not  a  queatlon  of  any  arbi- 
trary dlTlslona  of  time,  whether  of  weeks, 
days,  or  horns.  When  tbe  cttpy  was  s^ed 
the  respondent  had  a  right  to  consult  the  orig- 
inal In  tbe  clerk's  ^Bce  Immediately,  and  the 
law  does  not  Impose  tipon  talm  tbe  bnrden  ot 
calling  again  the  next  6aj  before  he  can  bare 
access  to  that  which  it  says  tthall  be  accessi- 
ble before  he  Is  served.  It  being  an  nndlsput- 
ed  fact  that  the  original  was  not  filed  nntU 
after  the  copy  waa,  I  think  the  statonent 
sboidd  be  stricken.  On  tibe  mertts,  I  eoncor 
In  the  majority  oplnku. 


FOWIiSB  T.  BUBKD  at  nz. 

(Bnpieme  Oowt  of  Washington.  Nor. 
18S60 

BiA&i  VT  HuBMvn— iHFBOTsmins  OS  L&n— 

AORBBinKT  TO  ObTAIM  AHD  AbSIOH  C0H< 

TRAOT  FOE  Land— ENrOROBMERT. 

1.  Where  hasband  and  wife  hare  made  im- 
prorements  on  land,  their  ri^ta  In  which,  If 
any,  can  be  i»otected  only  by  powession,  sale 
of  the  ImproTemeDts  by  tbe  hnsoand  alone,  ac- 
companied by  hlB  potting  tbe  purchaser  in  pos- 
aessfon  of  the  land,  without  any  objection  by  the 
wife,  passes  whatever  Interest  th^  hare,  even 
if  it  be  admitted  that  any  of  their  property 
rights  conatltnted  an  Interest  in  land. 

2.  One  who  receives  from  another  money 
under  an  oral  agreement  that  he  will  therewith 
obtain  a  contract  for  land,  and  then  assisn  the 
cmtract  to  the  other,  la  only  an  agent  In  the 
purchase,  and,  having  so  obtained  the  contract, 
the  agreement  to  assign  will  be  enforced  against 
him- and  his  asdgnee  with  notice. 

Appeal  from  superior  court,  Taklma  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Charles  V.  Fowler  against  P.  S. 
Bnrke  and  wife  to  compel  assignment  of  a 
contract  for  land.  Judgment  for  plalntltr. 
Defendants  appeal.  Affirmed. 

N.  T.  Gaton  and  Frank  H.  Bodkin,  for  ap- 
pellants. H.  J.  SnlTely  and  Fred  Millar,  for 
respondent 

HOYT,  G.  J.  The  appellants,  who  were 
buaband  and  wife,  bad  made  certain  Im- 
provements on  a  piece  of  land  belonging  to 
the  Northern  Faciflc  Railroad  Company. 
Tbereafter  P.  S.  Burke,  the  husband,  made 
a  contract  for  the  sale  of  tbe  Improvements 
to  tbe  respondent;  and  the  first  claim  npon 
which  appellants  seek  a  reversal  of  the 
Judgment  Is  that  what  was  so  attempted  to 
be  sold  was  an  Interest  In  real  estate,  and 
could  not  be  conveyed  by  the  husband  alone. 
Under  the  rule  announced  by  this  court  In 
Investment  Co.  v.  Carter,  7  Wash.  4,  34  Pac. 
209,  It  must  be  held  that  the  improvements 
on  tbe  land,  and  poBsesslon  thereunder,  did 
not  constitute  an  Interest  In  real  estate,  and 
that  whatever  interest  appellants  had  in 
the  improvements  was  of  such  a  nature  that 
tbe  hnsband  altme  conid  convey  IL   Bat  It 


Is  not  necessary  togosofaraawadldin 
tb&t  case  to  anstain  the  action  of  the  su- 
perior court  upon  this  qnestion.  Even  if  It 
should  be  held  tliat  the  possession  and  claim 
of  the  appellants  constituted  an  Interest  In 
the  land,  the  action  of  the  hnsband  in  put- 
ting the  respondent  in  possession,  and  tbe 
failure  tm  the  part  of  the  wife  to  make  any 
objectlcm  thereto,  would,  nnder  tbe  circum- 
stances, have  passed  a  good  title  to  tbe  re- 
spondent Tbe  rights  of  the  app^lants,  if 
they  had  any,  In  the  luid,  conld  be  protect- 
ed only  by  possession.  Hence,  when  they 
abandoned  possession  they  forfeited  their 
rights  tberenndor.  This  would  probaUy  be 
tbe  resnlt  of  a  simple  abandonmait  ot  pos- 
session, and  when  socb  abandonmrat  was 
coupled  with  the  placing  of  another  in  pos- 
session, with  title  to  tbe  improvements,  ll 
seems  clear  to  us  that  thereafter  neither  the 
husband,  who  made  the  sale  of  tbe  improve- 
mmts,  nor  the  wife,  by  reason  of  her  inter- 
eat  In  tbe  community  property,  conld  claim 
any  right  to  the  land  in  opposition  to  the 
one  so  In  possession.  It  follows  that  this  as- 
signment of  «rror  cannot  be  sustained. 

As  a  part  <tf  tbe  transaction  by  which  ti- 
tle to  the  improvements  and  posaeeslou  ot 
the  land  were  given  to  the  respondent.  It 
was  agreed  that  the  aiq?ellant  P.  8.  Buifae 
should,  with  tbe  money  of  the  respondent, 
procure  from  tbe  Northern  Pacific  Railroad 
Company  a  contract  for  the  purchase  of  tbe 
land  In  controversy;  that  said  contract 
should  be  taken  In  bis  name,  but  should  be 
in  all  things  for  the  benefit  of  the  respond- 
ent, and  should  at  once,  upon  its  b^ng  re- 
ceived by  said  appellant  be  assigned  to  tbe 
respondent  In  pursuance  of  this  agree- 
ment, the  money  necessary  to  make  the  first, 
payment  npou  the  land  was  fumlahed  by 
tbe  respondent  and  by  said  appellant  for- 
warded to  the  railroad  company,  and  a  con- 
tract Issued  to  him  In  acccHtlance  with  tbe 
understanding  between  him  and  the  re- 
spondent Upon  its  receipt  he  was  asked  to 
make  the  assignment  but  refused,  and  still 
refuses,  so  to  do.  Thereafter  be  assigned 
the  contract  to  his  wife,  the  other  appellant 
who  at  the  time  she  took  snch  assignment 
had  full  knowledge  of  the  rights  of  the  re- 
spondent In  the  premises.  Tbe  snperlor 
court  found  as  a  fact  that  in  obtaining  this 
contract  from  the  railroad  company,  the  ap- 
pellant P.  S.  Butke  acted  as  the  agent  of  the 
respondent 

The  court  found  as  matter  of  law  that,  un- 
der the  facts  found,  the  respondent  was  en- 
titled to  have  the  agreement  for  the  assign- 
ment of  the  contract  specifically  enforced, 
and  upon  an  exception  to  this  finding  Is 
founded  the  only  other  claim  of  error  which 
requires  consideration.  In  regard  to  this 
question  the  appellants  contend  that  by  the 
execution  and  delivery  of  the  contract  by 
the  railroad  company,  an  equitable  title  to 
tbe  land  was  passed  to  the  appellant  1*.  & 
Burke,  and  tbat  since  tbe  agreement  for  Its 
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conveyance  to  the  respondent  was  not  In 
writing,  It  was  void  under  the  statute  of 
frauds;  that,  for  the  reason  that  only  an 
equitable  title  was  acquired,  no  trust  was 
created  by  action  of  law  in  favor  of  the  re- 
spondent by  reason  of  his  baring  furnished 
all  the  money  which  was  paid  to  the  rail- 
road company  In  procuring  the  contract  We 
do  not  deem  it  necessary  In  this  case  to  de- 
cide as  to  whether  or  not  a  trust  would  have 
been  created  In  favor  of  the  respondent  If 
this  contract  had  been  obtained  from  the 
railroad  company  by  the  appellant  with 
money  of  the  respondent,  without  any  prior 
agreement  between  them  as  to  the  purchase. 
It  is  enough  for  us  to  hold  with  the  superior 
court  that,  under  all  the  facts  of  this  case, 
the  appellant  P.  B.  Burke  was  only  the  agent 
of  the  respondent  in  procuring  the  contract 
from  the  railroad  company,  and  that  It  was 
done  In  Iiis  name,  instead  of  that  of  the 
respondent,  as  a  matter  of  convenience,  and 
for  reasons  tiavlng  no  effect  upon  their  re- 
spective rights  under  the  contract,  and  that 
by  reason  of  ttiat  fact  no  interest  in  the 
property  passed  to  the  appellant  P.  S.  Burke 
which  a  court  of  equity  would  allow  him  to 
assert  against  the  respondent,  and  his  as- 
signee, who  toolc  with  notice  of  respondent's 
rights,  was  in  no  better  position. 

There  are  only  two  other  assignments  of 
error.  One  of  these  has  been  sufficiently 
covered  by  what  we  have  said.  The  other 
grows  out  of  the  alleged  error  of  the  trial 
court  In  sustaining  exceptions  to  the  report 
of  the  referee,  and  In  finding  facts  in  modi- 
fication of  and  in  addition  to  those  found  by 
the  referee.  An  examination  of  the  proofs 
has  satisfied  us  tliat  the  action  of  the  court 
could  not  rightfully  have  been  other  than 
It  was.  The  Judgment  must  be  affirmed. 

SCOTT.  ANDEBS,  and  DUNBAB»  JJ^  con- 
cur.   GOBDON,  X,  ahwnt 


BBBVBS  V.  ANDBB80N  et  at 

(Supreme  Goort  of  Washington.    Nor.  IL 
189BJ 

C0K8Trnm0NAI.Ia.W— CoNBTBDOnOHOV  Btatoteb 
— DSLBQATlOlt  OV  LlOISLATIVI  POWRR — MUKIO- 
IPAL    ChABTESS  — CONSTITCTIOSAI,  PkOVISIONS 

— Selv-Exrcutiso. 

1.  A  Btatute  will  not  be  declared  Invalid  as 
in  conflict  witli  the  constltatlon.  unless  such 
conflict  is  clearly  and  trnqnestionably  shown. 

2.  Act  March  4,  1895,  conferring  upon  cit- 
ies of  a  given  cloas  the  right  to  make  laws  for 
tbeir  local  self-goveniment,  subject  to  tiie  gen- 
eral laws  of  the  Btate,  is  not  invalid  as  a  delega- 
tioD  of  legislative  powers.  Nelson  v,  Troy 
(Wash.)  89  Pac  974,  foUowed. 

3.  Act  March  4,  authorizing  dties  of 
the  first  class  to  make  "new"  charters  by  al- 
tering, adding  to,  or  repealing  their  existing 
charters,  is  sanctioned  by  Conet.  art.  11,  §  10, 
which  provides  that  a  city  with  a  population  of 
20,000  or  more  shall  be  permitted  to  "ftrame  a 
chartn^'  for  Its  own  government. 

4.  Snch  act  is  not  Invalid  because  it  pro- 
vides a  different  method  for  proposing  and  snb- 
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mitttng  charter  amendm^its  from  that  deBCrib* 
ed  in  the  constitntion. 

5.  Const,  art  11,  I  10,  providing  that  the 
legislative  aatfaoritv  of  any  city  containing  a 
popalatlon  of  20,000  or  more  may,"  for  the 
purpose  of  framing  a  new  charter,  cause  an  elec- 
tion to  be  held,  etc.,  does  not  vest  in  the  city 
council  the  exclusive  right  to  determine  whether 
Buch  election  shall  be  called:  and  hence  Act 
March  4, 1895,  S  1,  declaring  that  upon  the  peti- 
tion of  one-fourth  of  the  qualified  voters  of  a 
city  of  the  first  class  the  council  "shaU"  call 
an  election  for  that  purpose,  is  not  unconstitu- 
tional. 

6.  The  power  conferred  by  Const,  art.  11,  8 
10,  upon  a  city  containing  a  population  of  20,- 
000  or  more,  to  "frame  a  charter"  for  its  own 
government,  subject  to  general  laws,  is  a  con- 
tiouhig  right  vested  in  the  electors,  and  does  not 
become  exhausted  because  once  exercised. 

7.  Such  couBtitntional  provision  is  not  self- 
executing  in  the  sense  that  it  renders  invalid  a 
legislative  act  pointing  out  the  manner  in  which 
the  right  so  conferred  may  be  exercised,  and 
prescribing  rules  for  the  gofdance  of  tiie  dty 
council  in  relation  thereto. 

Appeal  from  superior  court,  King  connty; 

R.  Osbom,  Judge. 

Proceedings  by  William  H.  Beeves  against 
Alexander  Anderson  and  others,  comprising 
the  house  of  delegates  of  the  city  of  Seattie, 
the  city  of  Seattle,  and  Byron  Phelps,  mayor 
of  said  city,  to  comi)e]  defendants  to  authorize 
the  calling  of  an  election  for  the  purpose  of 
choosing  freeholders  to  prepare  a  new  munici- 
pal charter.  Prom  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

W.  T.  Scott  and  Frank  A.  Steele,  for  appd- 
lants.  Carr  &  Preston,  for  respondent. 

GOBDON,  J.  Bespondent  Instituted  this 
proceeding  In  the  superior  court  of  King  coun- 
ty for  the  purpose  of  compelling  the  appel- 
lants, the  mayor,  aldermen,  and  members  of 
the  house  of  delegates  of  SeatUe,  a  dty  of 
the  first  class,  containing  a  population  exceed- 
ing 20,000,  to  authorize  tlie  calling  of  an  elec- 
tion within  said  city  for  the  purpose  of  choos- 
ing 15  freeholders  to  prepare  a  new  charter 
for  said  city  by  "altering,  changing,  revising, 
adding  to,  or  repealing  the  existing  charter 
as  amended,"  In  accordance  with  the  prayer 
of  a  petition  of  upward  of  one-fourth  of  the 
qualified  electors  of  said  city,  wlilcb  petition 
bad  been  presented  to  and  rejected  by  the 
city  council  prior  to  the  institution  of  this  pro- 
ceeding. The  demurrer  of  the  appellants  hav- 
ing been  ov^uled,  and  they  having  elected 
to  stand  thereupon.  Judgment  was  rendered 
against  them  In  the  court  below,  from  which 
judgment  they  have  appealed  to  this  court. 

Upon  the  part  of  appellants  it  is  contended 
that  the  act  of  March,  4,  1895,  upon  which  re- 
spondent relies,  is  unconstitutional,  and  nu- 
merous reasons  are  assigned  in  support  of  this 
contention.  The  main  objections  to  the  act 
(and,  as  we  think,  the  only  ones  meriting  ex- 
tended notice)  may  be  stated  to  be:  (1)  That 
It  Is  a  delegation  of  legislative  power  without 
constitutional  sanction.  (2)  The  constitution 
points  out  the  only  method  by  which  the  char- 
ter may  be  amended,  vlx.  by  proposals  sub- 
mitted hr  the  legfdatire  aoOiuMy  ot  nudb 
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city  to  tbe  Toteni;  ^  Tbat  the  constitutional 
provision  (article  11,  S 10)  Is  directory  and  per- 
mlBatre,  aiid  vests  dlseretloa  In  the  city  coun- 
cil as  tn  whether  It  will  call  an  election  of  the 
freeholders  to  frame  a  chai-ter;  and  tbat  such 
discretion  cannot  be  controlled  by  legislative 
enactment  (4)  That  the  power  to  adopt  a 
charter  toe  its  own  government  (subject  to 
general  laws  of  the  ^tate)  has  been  onoe  ex- 
ercised by  the  city  of  Seattle,  and  hence  thai 
the  power  has  been  exhausted.  (5)  Tbat  said' 
constitutional  provision  is  self-ezecuttng,  and 
that  legislative  Interference  is  unaathoTlaad. 
Section  10,  art  11,  (rf  the  btate  cnistltntioii,  al- 
ready referred  to,  provides;  •  »  Any 
city  containing  a  population  of  twenty  thou- 
sand Inhabitants  or  more  shall  be  permitted 
to  frame  a  chapter  for  Ita  own  governm«iti; 
consistent  with  and  snbject  to  the  constitution 
and  laws  of  this  state,  and  for  soch  purposa 
the  legislative  authority  of  such  city  may 
cause  an  election  to  be  had.  at  which  electloa 
there  shall  be  chosen  by  the  qualified  elect0£S 
of  said  city  fifteen  fireeholden  thereof,  who 
shaU  have  been  residents  of  said  city  for  a 
period  of  at  least  two  years  preceding  tbelr 
election,  and  qualified  Sectors,  whose  duty 
it  shall  be  to  convene  within  ten  days  after 
their  dection,  and  prepare  and  propose  a 
charter  for  such  city.  Such  proposed  charter 
shall  be  submitted  to  the  qualified  electara  of 
said  dty,  and  if  a  majority  of  such  qualified 
electors  voting  thereon  ratify  the  Bame,  it 
shall  become  the  charter  of  safd  chy  and  shall 
become  the  organic  law  thereof,  and  supersede 
any  existing  charter,  Inclndlng  amendments 
thereto,  and  all  special  laws  Inconsistent  wtth 
soch  charter.  «  *  «  Such  charter  may  be 
amended  by  proposals  therefor  submitted  by 
the  legislative  authorl^  of  sneh  city  to  th« 
electors  thereof  at  any  general  election,  after 
notice  of  aoid  submission  published  as  above- 
specified,  and  ratified  by  a  majorf^  of  tbe 
qualified  dectois  votlnsr  thersOT.  ••■•»• 
Section  1  of  the  act  entitled  "An  act  to  aa^ 
thorlze  cities  of  the  first  dasv  to  alter,  change; 
revise,  add  to  or  repeal  their  respective  dmr^ 
tera,"  approved  March  4,  1895,  is  as  fl^wsr 
"tJpon  the  petition  of  one-fburft-  of  the  qnali- 
ified  alectonr,  as  shown  by  the  Ibst  general 
election,  of  any  elty  of  tbe  first  daas,  tine 
city  coancll  of  said  city  shall,  and  witftent 
SDcb  petition  the  dty  council  in  joint  sesslMV 
may,  cause  an  Section  to  be  bdd,  at  which 
election  there  sbaH  be  chosen  by  the  qiffillfied> 
electors  of  said  (city)  fifteen  freehoMers  there- 
of, who  shall  have  been  resldenlv  of  said  dty 
for  a  period  of  at  least  two  years  preceding 
their  election,  and  qnallfied  electors,  whosv 
duty  it  shall  be  to  commence  within  ten  days 
after  their  election,  and  within  sixty  days 
thereafter  prepare  a  new  diarter  for  said  dty 
by  altering,  changing,  revising,  adding  to  or 
repealing  their  existing  charter,  together  with 
any  amendments  thereto,  and  file  the  same 
with  tbe  dty  dert." 

Before  proceetBng  ta  a  consideration  of  the 
flbjeeUons  msed  agatut  tbe  coostltstlonallty- 


of  thte  enaciment  In  Q»  ordar  already  noted, 
we  may  here  remark  that  it  is  at  very  general 
rnlte  that  belbre  the  Judldary  will  doclare  an 
act  of  tbe  l^islature  Invalid  on  tbe  gtmmA 
that  H!  Is  tn  conflict  with  the  oenstttotlon  rocb 
conflict  must  be  shown  to  be  dear  and  nnqnes- 
tlonable,  and  every  Intendment  must  be  given 
force  in  faror  <rf  tte  ceoatftutlonaBtT^  of  the 
law.  TUB  nde  was  reei^cnlsad  br  tUM  eonrt 
In  IMaon  r.  limy,  39  Poa  874»  and  1*  m  wvU 
understood  and  universally  raeogulssd  as  t» 
require  no  dtatlon  of  anthorittas. 

In  support  <Mf  tbe  contention  tbat  the  act  to 
qneetton  la  a  delegation  of  a  legMatftve  pow^ 
er,  we  axe  ctted*  te  artMe  2,  (  1.  oC  tba  c«m^ 
stltdtlDn,  wMafa  Is:  '*Secti«i  1.  Tha  leglalar 
tiv«  powers  shall  be  vested  bi  a  senate  and 
house  of  representatively  which-  sliaU  be  call- 
ed the  tegMatnre  of  tbe  state  of  Waalilng>- 
ton.**  Independent  of  tbe  eoDstllutkmal  pro* 
vWon  now  mder  eonalderaiCtoa,  an  examlna^ 
tion  of  *t±te  atrt&orltles  vpcn  the  anbifcet 
learves  Httle  room  fbr  donbtliig  the  atttlwrity 
of  the  leglBtatraMr  to  confer  np<Hi  dtiaa  of  a 
given  class  Vka-  powws  to  mate  lam  for 
their  local  salfgDvnnmen^  atAjact  ait  all 
times,  howef«F,  to  the  genenl  laws  of  tbe 
state.  State*  v.  OVem,  24f  Wlft  %m;  Statv 
V.  Noye^  lO-  Post  (N.  H.)  279;  8  Am.  St 
Eng.  Enc.  liarw,  p.  908,  and  tbe  nmn»eas 
aathorftlea  tlni«  cited,  m  the  flftb  edftlOB 
of  €e6lej*n  Cbmrtltntionad  Umttations  (jfas9 
140)  the  learned'  autim  says:  "Tha  maxim 
that  leglslatlre  power  most  not  be  delegat- 
ed *  *  •  ls>  to  be  ondeiatood  la  tbe  11^ 
of  tlie  hnmemoilal  practice-  of  tUtk-  eonntry' 
and  of  Bn^nd,  -wMeh  baa  alwaya  reeog- 
ntsed  the  propriety  and  policy-  of  reitlnff  tn 
the-  nruntclpal  ovgantetleiw  corteto  powsra 
of  local  regnliuion  In  reject  te>  wtaleh  the 
parttea  tmniedtately  tbtorestadl  may  fairly  be 
supposed  more  competent  to  Judge  of  their 
needs  tAos-  asy  central  anChority."  Tbto  * 
prlndple  also  received  the  dlsttnet  TCcogn^ 
tion  of  this  court  In  Meiaon  v.  Troy,  supra. 
But  all  doubt  as  to  tlie  power  of  cities  of 
this  state  having  a  population  of  20,000  to 
frame  chactera  tarn  thalc  own  ■evwnment  la. 
In  the  judgment  o£  the  majority  of  this  eonrt, 
removed  by  the  expixae  language  of  the  cosi- 
stUntlooal  pcovlaloa  first  above  qnoted. 

2.  We  thlnlr  that  the  right  to  mak*  a  new 
cterter  is  indnded  vrlthin  tlie  conatltnttoiial 
grant  of  power  to  "frame  a  charter,"  that  tbe 
right  Is  a  contlnniiig:  right;,  and  tbst  by  tbe- 
act  In.  qnesaUHt  the  laglalatnrfr  has  made  It- 
poBsiUe  few  tiie  people  to  exercise  sack  con- 
stltutlonaT  right  to  create  a  new  chartec 
This  being,  so,  It  should  not  be  held  bivalld. 
erm  if  we  aheold  conclude  thi^  its  prosi- 
alons  concerning  amendments  ore  not  li  ac- 
cord with  the  constitution.  Xt  woold  stIU 
be  valid  in  ao  flar  as.  it  pt^nted  eat  the  man- 
ner In  which  a  new  charter  co^d  be  created. 
However,  we  think  that  the  mode  pointed 
oat  by  the  latter  part  of  sectien  10^  act  11» 
for  BObmltting  proposed  omendmuitt  to  m 
vote  of  the  people.  Is  sot  to  be  constmed 
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80  as  to  «Bdiid*.  «roiT  otlur  nwtthod.  It 
will  be.  obwred  Oat.  tttbi  oonoenut  mer^ 
the  mnn'Wff  of  nimpp^fig  and  rabaiittliig  tlio 
amendmMrt;  and  it  natarVlth  tbft  TOtm  tat 
any  case  to  adopt  or  reject  Mch  proDoaitlon. 
We  bare  ra«zamtaied  tbe  oaaa  of  Stata  Tk 
Beoiijr,  4  Waab..  136,  29  Pac.  001*  and  find 
notblng  In  It  ttaat  mllltatee  asalnat  tbia 
view  of  tbe  eonstttutUuial  ncoTialoa. 

3.  Tbe  aigament  of  tbe  learned  oonnaal  for 
appeUanta  in  a^poit  of  tbe  third.  obleeUon 
to  tbe  constltntlcnialUgr  of  tbe  law  nnder.  oobp 
■Identlan  la  baaed,  veiy  largelr  vnm  tbe 
nae  of  tbe  word  "may"  In  tbe  eoaatUntioi:^ 
as  relating;  to  the  duly  ct  tba  dty  connclL 
Tbe  aiaiameiit  amonnta  to  this:  that,  not* 
withstanding,  tindw.  the  constitution,  the 
power  to  fteme  ai  charter,  fiur  tbelr  own  goT>- 
eminent  la  lodged  In  Uie.  Totua  of  a  given 
cUj,  atSR  it  cannot  ba  eKendaed.  luleu  pw- 
miarfttw  to  do  BO  la  flTHi  bf  tbo  councUi 
which  majT  exercise  Ita  own  pleaaura  In 
grantins.  or.  wlthhoMlng  the  opportunity,  to 
Tote  for.  the  electhm  of  freeholdarat  to  prep 
pare,  a  charter.  Wa  cannot  accede  to  tUa 
caatentloo.  To  admit  of  ancb  a  oonrtrncttoa 
la  to  anreaaonabl^'  abrldse^  if*  lndaad»  It 
might  not.eT»L  prevent,  the  ezerdaa  tbe 
poww  thna  confund,  and  M&dect  It  alwajra 
to  tbe  mere  caprice,  or  arbitrary  determbuu 
tlon  of  tbe  conncll,— something  which,  anr^ 
was.  not.lntended.  tbe.  framos  of  tba  oen- 
atltatloa.  We  think,  the-  powera  conffezred 
iqwn  tbe.  conncU  by  the.  aection.  aia  aerelK 
miiasterlal,and.notl&g|sIatLT«  and- thai:  ttie 
obj»ct.of  tbe  act  of.  Ma»b  4th  was  to  -ocmfer 
on  voters  of  .dtiea  of. tbe  flzst.daaa  an  oppor- 
tunlljr  to  ezerdsa  tba.  rlxbt  conferred,  npon 
them  by  tbe  conatltntlon,  bK  requlrlns  tbe 
conncU  to  perform  what,  nndn:  the  drcnmr 
stances  of  this  case,  became  the  plain  duty 
of  providing,  for  tbe  eleetlon,  and  giving,  the 
notice  thereof  reQnloed  by  lam  Neither,  the 
conatltntlon  nor  tha  act.  In  qneatlan.  makes 
it  compulsory  upon,  tba  voters,  to.  adopt,  a 
new  charter,  but. this  act  affords  them  an 
opportunity  for.  so  dcdng,  without  regard,  to 
the  win  of  J  tha  conncU;  and.  In  making- such 
provision  we  think  the  legtslature:  did  not 
transcend  its  constitutional  functions. 

4-  We.  think  that,  tha  power  to  frame,  a 
charter  fbr  themselvea  is  a.  continuing,  right 
vested  in  tfie  voters  of  the  city,  and  that  It 
does  not  become  eatawtsd  because  once  ex- 
ercised. We  agree  with  counsel  for  respond- 
ent that  the  obj^  of  the  constitutional  pro- 
vision- 1^  to  confer  upon  the  large  cities  of 
the-  state  tbe  power- of  .  local  aelf-gorernment 
(subject,  as  already  stated,  to  general  laws), 
and  tliat  this  right  to  "home  rule  is  not  lim- 
ited at  all  In  point  of  timfe" 

5.  Nor  do  we  think  the  contention  that  the 
constitutional  {mrrtslon  is  self-exemttng,  and 
that  legislative  Interference  Is  unauthorized, 
can  be  uphdd.  Certainly  we  should  hesi- 
tate before  declaring  a  solemn  act  of  the  1^- 
islature  Invalid  upon  any  such  ground.  The 
act,  aa  we  have  seen.  Is  in  tiarmooy  with  the 


splitt-of  ttaa-aaistltntloB»  aud  ttsisAdPctilBto 
turOier  tbe  exerdse  of  a  coastltatlonal  rlgb^ 
and  make  such  right  available.  A  constltu- 
tlonal  profisiOB  Is  said  to  be  self  fciiUng 
**when  it  maredy  Indieatea- Bi1nclplea«  wttls- 
out  laying,  down  mlea  by  means  of  which 
tbose  prlndplee  may  be  gtren  the  foBoe  of 
hiw."  Ooel^,  Const  Llm.  ^  IOOl  "Bm^ 
baps  even,  in  snch  caBes  Lwhere  tin  power  Is 
adf-execatingl  leglslatloa:  may  be  dedraldct 
by  way  of  providing:  convenient  remedies:  for 
the  proteetlw  of  tbe- rights  secnred,  ox  of 
regulating  tbe  dalm  of  tbe  rigtit  eo  that  Us 
coaet  limits.:  may  be  known  and  nndemtood." 
Id.  iOL  In  oar  oplabm^.  it  waa  oampetent 
fior  tbe-  letfUtttoie:  to  snHile»eat:  tbe^  con- 
stttutlonali  pmvision  by  pointing  out  the 
manner  tai  wlUcb  the  right  confecrad  by  ttta 
(xmstitotlon  might  be  exenlsed,  and  byi  pr» 
scribing  mlea  for  tlte-  gnldaace  ol  the-  eitx 
oonnell  In  relation  tlvaete.  Tlu  oondjOileB 
readud  by  tbe  learned  court  bdow*  was 
eight,  and  the  Judgment  appealed  fcom  wui 
be  affirmed. 

DUKBAB,  J>,  eoncvm. 

BOVS^  G.  J.  Tba  Um-  of  thia  atate,  jMsst- 
tted  bgr  serenl  dedsIoaaof-thistoonEtv  seemB 
to  be  timt  the  legislature  can  amend  free* 
heldersi  obartera  If  that  lefl^tatme  oan-  de 
this  by  direct  enactmeBt,  I  sea  no  reason 
wliy  it  cannot  auttkorlse  the.  same  to  ho-,  done 
by  the  taibabttanta  of  tbe^dtyi  TO.  hold  the 
law  whieh  authorizest  tliem  so  to.  do  nDcoor 
■tltntUmal  would,  in.  my-  oplnioa,  re^ube;  the 
Cnrther.-  Iwldtng:  that*  tbe  legtBlatora  Itialf 
eovtd  not  amemd.  mdi'  diaitera;  and,  Its 
pewM  to  do  this  havingi  bees  sustaAaed.  by 
the- deeldoaa  o<  this  oonrt,  t  feel;  bomad.to 
acqnlcBee  therein^  and  snstato.  sooik.  power, 
and,  having;  dona  thU^.  L  fast  cemgdlsd  to 
so  further,  and.  sujrtain.  tba  validity  of:  the 
law  under  consldemtion^  LthfcefasaieMKiir 
taiitbe  afflrmanea  of  tbstjiidspisntu 


STATH'T.  HOPKINS, 

iSagnsM  Court  of  Washtaggtsn^  Nsr.  BL 
18QK) 

Goowsioir— EnnsiKii  ix  Cms.  Axmoas — Eii* 

BBCZLSmST— FtBADINei  AS  EviSBKOB. 

LYoluntBiT  testimony  giTen.by  one  to. es- 
cape Uabilley  In  a  civil  action  agalnet  him  fDi 
embesriement  la-adiniasible  la  a  criinteai  proao- 
cation,  tfaerefor;  Code  Proc  |  1800,  provldtaK 
tliat.a  oonftssi(»i. under  IndneemsnS  ia.admis» 
ble. 

2.  Tbe  conrphilnt  and-  answer  bra  ciTH  ac^ 
tlon  for  embeBaement  axe-  not  admtoiribie'-  in  a, 
criminal  prosecution  therefor,  under  2.  Hillls 
Code,  {  20i,  proTiding  that  no  pleading  shall  be 
used  in  a  criminal  prosecution  as  evld^Kie  of 
a  fact  therein  alleged. 

Appeal  from  superior  coort,  Spokana  coan- 
ty;  Jesse  Arthur,  Judge. 

James  Hopkins  was  c(Hivicted  of  embetie- 
ment,  and  appeals.  Bevetsed. 
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S.  G.  Alien,  tor  appellant   Penton,  Plattor 

&  Snuiidera,  for  the  State. 

SCOTT,  J.  Appellant  was  convicted  of  em- 
bezzMng  funds  belonging  to  an  Insurance  com- 
pany of  which  be  was  the  managing  agent 

The  first  ground  of  error  alleged  is  that  the 
court  erred  In  permitting  a  witness  to  testify 
to  what  the  appellant  Iiad  testified  to  upon 
the  trial  of  a  civil  action  brought  against 
him  and  others,  involTlng  the  property  in 
question.  It  Is  contended  that  this  was  a 
violation  of  the  constitutional  rights  of  appel- 
lant, on  the  ground  that  the  testimony  given 
by  him  In  said  action  should  be  considered  as 
given  imder  duress,  it  being  necessary  to  pro- 
tect his  rights  therein.  There  Is  no  claim 
that  appellant  was  compelled  by  the  court  to 
testify  to  such  matters  upon  the  former  trial. 
It  was  simply  a  matter  of  choice  with  him  aa 
to  whether  he  would  testify  to  the  facts  in  the 
action  brought  against  him,  or  whether  he 
would  not  do  so;  and  the  rule  seems  to  be  well 
settled  by  the  weight  of  authority  that  such 
statements,  not  given  nnder  compulsion,  may 
be  put  in  evidence  In  a  criminal  proceeding 
against  the  party  t^ifylng.  Alston  v.  State, 
41  Tex.  39;  Hendrickson  v.  People,  10  N.  T. 
13;  Teachout  v.  People,  41  N.  Y.  7;  Dlckeiv 
son  V.  State,  48  Wis.  288,  4  N.  W.  821;  Com. 
T.  Reynolds,  122  Mass.  454;  State  v.  Gllman, 
51  Me.  20G;  Anderson  v.  State,  26  Ind.  89; 
Snyder  v.  State,  59  Ind.  105.  But.  if  we  had 
any  doubt  as  to  this  proposition.  It  seems  to 
us  that  these  statements  would  have  been 
admissible  under  the  provldons  of  section 
1308  of  the  Code  of  Procedure,  which  pro- 
vides that  '*the  confeaaioD  of  a  defendant 
made  under  inducement,  with  all  the  circum- 
stances, may  be  given  as  evidence  agalxist 
talm,  except  when  made  under  the  Infinence 
of  fear  produced  by  threate."  Although  this 
section  seems  to  have  escaped  the  attention 
of  counsel,  and  Is  limited  to  confessions,  it 
seems  to  us  to  be  broad  enough  to  include  any 
statement  voluntarliy  made  which  amotmted 
to  an  admission  of  the  commission  of  a  crime, 
or  of  a  fact  connected  therewith  tending  to 
establish  guilt  The  former  rule  as  to  ex- 
cluding confessions  made  under  Inducement 
does  not  obtain  in  this  state,  In  consequence 
of  this  statute.  In  this  case  It  appears  that. 
In  testifying  upon  the  trial  of  the  dvil  cause, 
appellant  made  statements  which  were  dam- 
aging to  him  In  the  criminal  prosecution. 
These  statements,  however,  were  voluntarily 
mad&  It  is  true,  they  were  made  under  in- 
diuiement  the  inducement  being  the  desire  to 
escape  llabill^  in  the  dvU  action;  but  this, 
as  we  have  said,  was  not  sufficient  to  render 
the  testimony  inadmissible. 

It  Is  further  contended  by  appellant  that 
the  court  erred  in  not  granting  his  motion  for 
a  peremptory  Instruction  to  the  Jury  to  ren- 
der a  verdict  of  not  guilty,  made  at  the  close 
of  the  case  in  chief  for  the  state,  the  ground 
of  such  motion  being  that  the  proof  showed 
that  the  property  liad  been  taken  by  appel- 


lant nndfir  a  claim  Ot  right  But  the  evi- 
dence was  not  Buffldoit  to  Justly  a  peremp- 
tory instmctlcm  of  tills  kind.  The  question 
as  to  whether  be  bad  acted  In  good  fiiitb,  un- 
der a  claim  of  right  fairly  submitted  to 
the  Jury,  and  In  finding  him  goUty  the  Jury 
must  have  found  that  tbe  claim  un- 
founded. 

It  is  further  contended  that  the  conrt  erred 
In  allowing  the  prosecution  to  Introduce  in 
evidence  the  complaint  and  answer  on  which 
the  former  case  was  tried.  It  is  contended 
that  this  was  a  violation  of  section  204,  3 
Hill's  Code,  which  contalus  the  provision  that 
"no  pleading  shall  be  used  In  a  criminal  prose- 
cution against  the  party  as  evidence  at  a  fact 
alleged  in  such  pleading."  This  provision 
would  exclude  the  answer,  but  it  is  contended 
on  the  part  of  the  state  that  the  error  was 
without  prejudice,  because  the  answer  con- 
tained no  damaging  statements;  and,  with  re- 
spect  to  the  complaint,  the  state  contends 
that  It  contained  no  matters  other  than  those 
to  which  the  party  verifying  the  same  had 
testified  in  the  trial  of  the  criminal  cause. 
But  this  was  no  Justification.  The  admlssioQ 
In  evidence  of  these  pleadings  was  dearly  un- 
warranted,— the  complaint  under  well-known 
rules  of  evidence,  and  the  answer  under  the 
statute,— and  entities  the  appellant  to  a  re- 
versal of  the  cause. 

It  Is  further  contended  that  the  court  erred 
In  admitting  in  evidence  a  letter  written  by 
one  Bockmier  to  one  Flynn.  Hie  respondent 
has  failed  to  show  any  ground  for  tbe  admis- 
sion of  this  letter,  and  we  think  the  action  oC 
tbe  court  In  admitting  it  was  erroneous. 

Some  further  matters  are  complained  of  by 
the  appellant  one  being  with  regard  to  the 
Instructions  given  by  the  court  to  the  Jmy, 
and  the  failure  of  tbe  court  to  give  certain 
Instructions  requested  by  appellant  After  an 
examination  of  the  Instructions,  we  think  the 
cause  was  fairly  submitted,  and.  that  the  In- 
structions were  sufficient  As  to  the  other 
matters,  we  do  not  deem  them  of  enough  im- 
portance to  require  a  dlscosslott,  as  they  are 
not  likely  to  arise  upon  a  retrial  of  tbe  cause. 
Reversed. 

HOYT,  G.  J.,  and  DUNBAR  and  ANDBBS, 
JJ^  ooncnr.   GORDON,      not  sUtiiis. 


WASHINGTON  t.  SPOKANE  ST.  BT.  00. 

(Supreme  Oonrt  of  Washingtcm.    Nov.  8^ 

1895.J 

Btbbbt-Car  Company— Ihjurt  to  Pasbbkobb— 

COHrt-AIMT— AU/BQATIOlf  Of  NEOLIOBXCB— CoX- 
TBIBDTORT  KEGLIGSyCt— DaraOTlVB  CAB— DUTT 

TO  NonvT  PasSb:9qbbs— BiviBir. 

1.  A  complaint  by  a  passenger  on  a  street 
car  for  personal  injury  caused  by  the  sivins 
way  of  a  trapdoor  beneath  plaintiff's  n-eieht.  al- 
leging in  one  paragraph  that  the  iDjary  was 
caused  by  defendant's  negligence  in  failing  to 
properly  secnre  the  door,  and  in  another  para- 
Krajih  that  the  injury  was  caused  by  the  trnii- 
door  girlug  way  beneath  pUi^tiff**  wd^t  will* 
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after  Jud^mcDt,  be  held  to  sufficiently  allege 
negligence  of  defendant,  where  its  sufficiency 
has  not  been  questioned  by  motion  or  demurrer. 

2.  The  fact  that  a  paaeengcr  on  a  street 
car,  injured  by  a  trapdoor  in  the  floor  giving 
vay  beneath  her,  knew  when  she  8tei>i>ed  on  it 
that  the  car  had  been  stopped  a  short  time  be- 
fore because  it  was  oat  of  order,  and  saw  the 
trapdoor  raised,  and  pat  bacb.  does  not  render 
her  guilty  of  contributorr  negUgence  where  the 
evidence  shows  that  she  bad  no  knowledge  that 
the  door  was  defective. 

S-  A  street-railway  company  ia  liable  for 
injuries  to  passengers  due  to  negligence  of  its 
employes  c<mtinuing  to  run  a  car  which  has 
been  stopped,  and  found  to  be  out  of  order,  for 
the  parpose  of  takin^r  it  to  the  company's  power 
house  for  repair,  without  notifying  the  passen- 
gers of  the  defective  condition  of  the  car. 

4.  A  verdict  for  damages  which  has  been  re- 
vised by  the  trial  court  wIlL  not  be  reviewed  on 
appeal. 

Appeal  from  snperior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Ada  Wasliington  against  the 
Spokane  Street-Rnllway  Company  for  per- 
sonal Injuries.  From  a  judgment  for  plain- 
tUT,  defendant  appeals.  Affirmed. 

Ortffitts  &  Xuzum,  for  appellant  Henry 
H.  Hoyt  and  Blake  &  Post,  for  respondent. 

HOYT,  O.  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  re- 
ceived by  the  plaintiff,  who  was  a  i>as8enger 
upon  one  of  the  cars  of  the  defendant  corpo- 
ration. In  alighting  therefrom.  The  trial  re- 
sulted In  a  verdict  for  plaintiff  for  $2,000 
damageSi  which  amount,  upon  motion  for  a 
new  trial,  was  reduced  to  $1,000.  The  grounds 
upon  which  it  is  sought  to  reverae  the  judg- 
ment rendered  upon  the  verdict  are:  (1)  The 
insufficiency  of  the  complaint;  (2)  the  exclu- 
sion of  testimony  by  way  of  cross-examina- 
tion, offered  by  defendant;  (3)  refusal  of  the 
court  to  sustain  the  motion  for  nonsuit  at  the 
close  of  plaintiff's  case;  (4)  excessive  dam- 
ages. 

As  to  the  first  question,  there  was  no  de- 
murrer interposed  to  the  complaint,  and  for 
that  reason  it  must  be  liberally  construed 
when  Its  contents  are  examined,  for  the  pur- 
pose of  determining  whether  or  not  it  states 
a  cause  of  action.  The  criticism  made  upon  it 
in  the  brief  is  that  there  was  no  sufficient  al- 
legation of  the  negligence  of  the  defendant 
The  language  of  the  complaint  upon  that  sub- 
ject was  substantially  as  follows:  "That  the 
collapse  and  falling  In  of  said  trapdoor,  and 
the  Injury  to  the  plaintiff  soBustainedaaafore- 
satd,  were  caused  by  the  negligence  of  the 
defendant,  its  sei-vants  and  employes,  In  fall- 
ing to  properly  secure,  adjust,  and  fasten 
said  trapdoor,  and  without  any  fault  or  neg- 
ligence on  the  part  of  the  plaintiff."  In  an- 
other paragraph  it  was  alleged  that  the  In- 
jury was  caused  by  reason  of  the  collapse 
of  a  trapdoor  in  the  flf>or  of  the  rear  plat- 
form of  the  car  under  the  weight  of  the 
plalntMF;  and  we  think  that  the  allegations, 
taken  together,  were  sufflcleut.  especially 
when  put  In  issue  by  answer  without  any 
motion  or  demurrer  having  been  Interposed. 


The  second  assignment  Is  founded  upon  the 
refusal  of  the'  court  to  require  one  of  the 
witnesses  for  the  plaintiff  to  answer  certain 
questions  put  to  him  upon  cross-examination. 
By  such  questions  it  was  sought  to  show 
that  the  plaintiff  had  an  opportunity  to 
kdow  that  there  had  been  an  accident  to  that 
part  of  the  car  covered  by  the  trapdoor  short- 
ly before  she  attempted  to  alight  We  are 
not  satisfied  that  anything  testified  to  by  the 
witness  upon  his  examination  In  chief  made 
the  questions  put  by  counsel  for  the  defend- 
ant proper  In  cross-examination;  but  even 
if  it  did,  we  should  not  reverse  the  judfnnent 
on  account  of  the  action  of  the  court  In  sus- 
taining objections  to  the  questions,  for  the 
reason  that,  In  our  opinion,— as  will  more 
fully  appear  in  the  discussion  of  the  next 
point— the  answer  most  favorable  to  the  de- 
fendant that  could  have  been  elicited  from 
the  witness  could  have  had  no  Influence  upon 
the  rights  of  the  plaintiff. 

The  reasons  urged  why  the  motion  for  non- 
suit should  have  been  sustained  were  those 
suggested  as  to  the  Insufficiency  of  the  cojn- 
plaint,  and  also  those  growing  out  of  tii& 
fact  that  it  appeared  from  the  testimony  of 
the  plaintiff  that  she  had  knowledge  that  the 
car  had  been  stopped,  and  this  trapdoor  rais- 
ed, a  short  time  before  she  left  the  car. 
From  this  it  is  argued  that  she  should  have 
known  that  the  car,  or  at  least  that  part  of 
it,  might  be  In  an  unsafe  condition,  and 
should  have  governed  herself  accordingly. 
It  Is  further  urged  that  the  car,  having  got- 
ten out  of  repair  on  a  trip,  was  properly  con- 
tinued in  service  until  the  power  house  of 
the  company,  where  repairs  could  be  made, 
was  reached;  and  that  for  that  reason  the 
company  was  not  guilty  of  any  negligence 
in  running  It,  even  though  It  was' out  of  re- 
pair. If  we  could  agree  with  the  argument 
of  the  defendant  that  by  reason  of  the  fact 
that  the  plaintiff  had  knowledge  that  the 
car  was  stopped  and  the  trapdoor  raised  she 
must  presume  that  It  was  thereafter  contin- 
ued upon  the  route  In  a  damaged  condition, 
there  might  be  force  In  its  argument;  but  in 
our  opinion,  the  plaintiff  was  not  bound  to 
presume  any  such  condition  to  exist  from  the 
fact  of  the  accident,  however  well  known  to 
her.  She  had  no  reason  to  presume  that  the 
car,  after  the  trapdoor  had  been  i>ut  down^ 
and  the  trip  continued,  was  not  in  perfect 
repair.  If  there  was  anything  In  the  posi- 
tion of  appellant  that  It  was  entitled  to  con- 
tinue the  car  in  service,  even  thongh  out  of 
repair,  until  the  power  house  was  reached. 
It  could  only  be  justified  in  doing  so,  and  al- 
lowing passengers  to  ride  thereon,  by  giving 
to  such  passengers  full  notice  of  the  condi- 
tion of  the  car,  and  allowing  them  an  oppor- 
tunity to  decide,  after  full  knowledge,  wheth- 
er they  would  continue  as  i>asseQgers.  It 
was  a  duty  which  the  company  owed  to  the 
plaintiff  as  a  passenger  to  keep  its  car  In 
repair,  and  Its  failure  to  do  so  was  negli- 
gence on  Its  part   There  was  nothing  In  the 
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evMenee  willlelMH  to  show  tiiat  tbe  ptelntlff 
bad  taxy  'knovledce  of  fbe  defect  On  fke 
contrary,  It  appears  tbat  «be  bad  no  mcb 
knowledge;  and.  If  ahe  bod  net,  time  la 
BOtldng  in  the  erldoice  tending  to  tiww  tbat 
she  acted  otherwise  than  In  a  prndoit  man- 
ner In  leaTfaig  the  car. 

As  toi'tae:azaonnt  ef  damages,  we  can  only 
say  that  the-Terdlet  of  the  Jury  has  been  re- 
Ttsed  bythe  trial  coort,  which  bad  a  much 
better  opportnntty  to  come  to  a  correct  eoxh 
clnslon  in  regard  thereto  Hian  we  bare,  and 
for  that  reasrai  there  Is  nothing  In  the  ree- 
'Ord  wblcb  would  antfaorlae  vs  to  Interfere 
with  tbe  Terdlct  so  rerlsed. 

The  mors,  If  any,  were  not  -sn^  aa  to  af- 
fect tbe*  snbstantlal-xlgbtB  of  the  d^endant 
*nie'Jndgnrant-mtut  be  alBrmod. 

SCOTT,  AKD^IRS^-and  DUNBAB,  JJ^  eOD- 
enr.   GORDON,  3,,  absent 


fiTATB  ex  tH.  BESBB  T.  SUFBBIOB 
OOUBT  OF  WALLA  WALLA 
COtTNTX.i 

tBameme  Oonrt  of  Washington.   Nor.  S, 
1885.) 

AmnKiSTBJLTOR  —  Co:tDinoNii.  Ordkb  of  Dib- 
OKARea — Obrtiorari. 

'1.  An  order  directing  that  an  adminiatnitor 
be  diBdbatged  upon  jnaking  distribution,  and  ob- 
taining from  tiie  lieira  receipts  for  tiieir  respee- 
tire  shares,  does  not  discharge  the  administrator 
until  the  order  is  made  absolute,  and  the  court 
iias  jurisdiction  to  afterwards  set  aside  such 
conditiounl  order,  uoon  the  motion  of  one  who 
claimed  that  the  administrator  liad  not  made 
full  distribution. 

2.  As  to  -whether  there  were  aafficiatit 
grounds  to  sufeaiu  «u<cb  action  would  be  a  mati> 
ter  Teviewat>le  on  appeal,  not  b7  eertiorarL 

•OertlOEari  by  tbe  state,  upon  tin  itiatton 
■John  M.  Iteser,  to  tlie  superiOT  oonrt  of  WaUa 
"Walla  county.  Dismissed. 

Tbos.  H.  Brents  and  Wellington  Clark,  for 
relator.   J.  W.  Brodo,  for  respondent 

SCOTT,  J.  This  matter  is  before  us  upoQ 
the  return  of  tbe  respondent  to  a  writ  of  cer- 
tiorarl  .tKretofore  issued.  The  relator  had 
been  appointed  by  tbe  respondent  as  adminis- 
trator of  the  estate  of  one  Winnie  Tanksley, 
>and  filed  his  final  account  as  such  administra- 
tor In  the  month  of  May,  ISM;  whereupon  he 
petitioned  for  his  discharge  upon  his  making 
a  distribution  of  said  estate.  A  hearing  was 
had  on  June  20,  ISiH,  and  an  order  was  made 
allowing  the  account,  and  directing  tbe  dis- 
tribution of  tbe  estate.  On  January  31st  fol- 
lowing, a  further  and  supplemental  order  was 
made,  directing  tbat  relator  be  discharged  as 
administrator  of  tbe  estate  of  said  deceased 
upon  his  obtaining  from  the  heirs,  and  filing 
with  the  clerk  of  tbe  court,  receipts  for  their 
respective  shares  of  the  estate  under  tbe  or- 
•der  of  distribution.    On  February  23d  follow- 

>  Bataearing  pending 


log,  one  J.  H.  ^Cnniar  filed  a  petttko,  aU^Ing 
semal  InaceDradea  In  tbe  final  aecomit  and 
a  failure  nptm  the  part  of  the  admlnlstiator 
to  distritnite  tbe  estate  as  required,  and  aakad 
that  such  final  accoant  be  set  aside.  To  tUs 
.  petition  relator  filed  objections,  wblcb  w«re  ana- 
talnad  by  tbe  court  and  the  petition  was  de- 
nied. On  June  1,  1695,  said  Tmner  filed  an- 
other petition,  tnclnding  therein  tbe  matters  cod- 
talned.ln  the  fanner  petition,  wptt^ng  forth 
additional  gruHiiiln.  and  again  asked  that  the 
final  accomit  of  Uie  administrator  be  set  aside, 
and  for  other  Telief,  to  -Hie  end  tbat  the  re- 
lator might  be  called  upon  to  account  for  cer- 
tain sums  irtilch  It  was  allaged  he  bad  taBed 
to  distribute,  etc.  This  petition  was  also  ob- 
jected to  by  the  relator.  The  otijectlons  were 
overruled,  and  the  court  set  aside  its  preTlona 
orders  relating  to  the  settlement  of  the  ac- 
count, etc^  and  mode  an  order  setliug  an* 
other  time  for  hearing.  Whereiqicn  iqipUca- 
Hon  was  made  to  this  court  for  the  wrtt  afove- 
sald. 

A  materially  different  case  Is  presented  to 
ns  hj  tbe  retoEB  ut  tta  rs^ondent  from  ttat 
shown  by  Hw  r^tor  at  the  time  tbe  wrtt 
was  directed  to  Issue.  Upon  tbe  prdlmlnary 
showbig  tt  was  made  to  appear  that  tihe  re- 
iator  bad  obtained  receipts  from  tbe  bdsa  for 
ttieir  respeetlTe  portions  of  the  sstate.  and 
that  the  matter  bad  been  finally  aettlad  and 
determbud  long  jaka  to  the.  i^ooeedlag  laotl- 
tuted  by  Turner,  upon  wUcdi  tbe  order  allow- 
ing the  final  acoonnt  was  -set  aside.  It  mow 
appears,  how  oyer,  that  the  reeelpts  of  all  the 
heirs  had  not  been  filed,  -and  this  .la  anbatan- 
nally  coDoeded  by  the  velataHr.  Wttteraioce. 
the  conditional  order  dlacbaxgfaig  the  relator, 
as  such  admlnistr^or,  had  new  been  made 
abscdnte.  Such  being  the  case,  the  oonrt  stlU 
bad Jorlsdletlonof thepcooAedlogs.  Itlatrae. 
as  the  relator  contends,  tbat  be  bad  nothing 
furth^  to  d<^  to  entitle  blm  to  a  discharge 
Trader  tbe  •  first  order,  than  to  dtstribute  the 
estate  and  file  the  proper  Tooefans,  and  he 
contends  tbat  this  ordnr  bad  tbe  eilect  of  end- 
ing tbe  coort^  anttiortty  to  pmoeed  In  tbe 
matter  further. 

In  relation  to  tiie  seoood  petition  filed  by 
Turner,  r^tor  makes  In  bis  brltf  a-aMtement 
as  followa:  ^On  Jme  1,  1696,  ever  a  year 
after  fbe  fiUng  of  the  final  aeeoont  and  the 
making  of  tbe  order  In  which  Che  a£oreaaid 
clerical  errors  occurred,  and  nearly  a  year 
after  the  order  of  dIstiUnMmLted  been  made 
and  compiled  with  t7  tbs  tDrolag  ow  to  the 
distributees  of  tli^  lespecHve  portions,  and 
long  after  tbe  entry  of  tbe  order  discharging 
relator  as  administrator,  and  reliasbig  his 
bondsmen,  under  which  nothing  mere  remain- 
ed to  be  done  than  the  filing  of  tbe  receipts 
and  after  a  part,  at  least  vt  these  had  bcra 
filed,  Tomer  filed  another  petition,  containing 
substantially  the  same  aUegatioBa<as  tbe  pre- 
TiooB  one,  with  some  few  additions,"  -etc.  If 
we  were  to  accept  relator's  cententlon  tbat 
tbe  first  <Hrder  would  becooM  final  i^fpm  Ws 
filing  the  rec^ta,  wtthontisny  fknttMriOalten 
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<A  tbe  nenrt  In  tin  premisffi.  ft  is  appwmt 
that  the  order  could  only  be  aoiapll«d  with  bgr 
obtainfaig  recelptaiuont  ail  of  the  diBtribukaes, 
and  flUns  them,  m  i^pecifled.  The  fatlnre  (to 
file  aae  of  Hum  nreuld  bare  been  ais  fatal  rto 
bis  riffbt  to  a  lOlscliaive  as  would  have  bean 
the  faUine  to  Ale  all  of  thma.  iBnt  we  caAOOt 
*ccede  to  bSa  primary  omiteirtton.  The  flut 
ordH*  -was  cn)7  a  'eondjAkHiBl  one,  and.  npon 
fltine  the  fBcitfptB  of  the  hefts  fw  their  le- 
waettv«  pwtloiks  of  the  <ettato,  furOnr  action 
vpoD  the  jiart  >of  the  aoiitt  vaa  letalrod  1z> 
eoDdudo  ttae  siatter*  -and  that  mas  .Hutt  the 
Older  -i^aBld  be  jnade  Ataolnte.  inhiB  is  am 
tanvoitfuat  at^  in  the  admbiiatvatim  of  -aa  ica- 
Aate,.aDda<c«iiditional  oider«f  theUnd  dmb- 
^ned  Aottid  not  be  treated  ee  :aa  aheataste 
lorder,  nfoa  the  flllns  of  somethkoff  wUch  tihe 
jidialrfBtrata:  AUoflos  or  K^lms  to  he  reoe^ts 
tnm  the  ;partlB8'  entltted  to  the  tpropeity.  IIp- 
<in  the  flUiv  of  SD^  iimBparted  matpta,  aad 
an  appUoation  tor  a  ^oal  ^laohajve,  the  oovt 
ahonld  dlreet  a  hearlnCi  *oA  a  final  coder 
ahaold  be  sranted  os^y  upon  «.  aatlafactorr 
mbanrtDg  to  the  court  that  the  eatate  had  fn 
fact  been  fully  ^itributed,  ia  whlcdi  showing 
the  distributees  should  hare  nn  opportunity 
<to  be  heard,  tai  a«ker  that  their  rlshts  might 
be  protected  and  concluded. 

It  appearbig  that  the  admbiletrator  has  not 
teen  dlschare^  It  followe  tbat  the  court  bw 
imtedkaUoa  of  the  awoowdtnga,  4uid  ooold  aet 
aalde  <Ua  piBTtoua  order.  As  to  .whether  there 
were  saCBcleat  grounds  to  sastaln  such  action 
would  be  a  matter  reviewable  on  appeal. 
•Consequently,  there  was  no  ground  for  the  1»- 
fluanoe  of  a  writ  of  certtorad  to  Jreyiew  the 
same,  aad  this  .proeaedlnK  la  diamlsatd*  lat  tte 
•cost  of  the  Dftlator. 

OOBDOM  and  DUNBAB,  JJ„  concor. 


MUBRAT  T.  SHOUDT  et  aLx 

(Smirema  Oourt  of  Washlngtoo.    Not.  12, 
188W 

Apnuii— TitTxi.  vm  Novo— Recokd— FKAm>tn.aHT 

COMTBTAKO*— iNAnB^DATS  CoMfllDBBA- 
TIOIT —  BtIDBNGB. 

1.  Where  the  coort  'holds  that  plaintiff'B 
oTldence  Is  insafficient  to  •ustaln  the  aUegations 
of  the  complaint,  and  directs  a  oousait,  no  oth* 
er  finding  is  neceaury  in  order  that  the  icaose 
nay  be  tried  de  novo  on  appeal. 

2.  The  BQpreme  court  will  not  preenme, 
from  the  fact  that  the  testimony  is  in  narratiye 
form,  that  it  la  not  all  in  the  record,  where  the 
trial  jndge  has  certified  that  the  stetement  of 
facts  and  exhibits  attached  contain  all  the  ma- 
tcorial  proceedings  occurring  at  the  trial. 

8.  Where  a  complaint  avers  that  defend- 
ant, being  Insolvent,  conveyed  land  to  his  son 
withoat  consideration,  for  the  sole  purpose  of 
defrauding  creditors,  it  is  error  to  reject  testi- 
mony that  the  land  so  conveyed  was  largely  in 
excess  of  the  alleged  consideration. 

Apped  from  snpertor  court,  Kittttass  conn- 
ty;  GamHl  B.  Graves,  Judge. 


>  Bebearing  denied. 


Action  by  David  Murray  against  John  A. 
Shoudy  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed. 

D.  H.  Carey  and  Tranb  H.  Rudkln.  for  a]>- 
pellant  B,  J.  Sntvely  and  Fred  Miller,  for 
respondent  Dexlier  Sboudy. 

0nNBABr  J.  This  was  an  action  bnngbt 
In  aid  of  a  Judgment  vhlch  appellant  bad 
praouEGd  In  the  superior  court  of  Elttltasa 
couu^  asalnst  raspondeut  John  A.  Shoudy. 
The  aUegatlona  of  tlw  complaint  wa»  non- 
salisfaetton  of  the  Judgment,  the  return  of 
nulla  bona,  the  Insolvency  of  the  respondent 
John  A.  Shoudy,  and  the  conveyance  by  him, 
J#lned  by  hla  wife,  the  respondmt  M.  B. 
Shoudy,  of  the  'lands  described  In  the  com- 
plaint, to  the  respondent  Deztw  Shondy, 
who  is  the  husband  of  the  otbw  respondent, 
HatUe  Sboudy.  It  was  alleged  that  the  con- 
v^ance  was  mada  without  cornddeiatlon, 
and  Xor  the  purpose  and  with  the  dedgn 
of  hlndadng,  delaying,  and  defrauding  cred- 
itors, etc.  The  respondents  answered,  deny- 
ing the  Indebtedness  of  the  respondent  John 
A.  Shoudy  to  the  appellant,  and  the  other 
allegations  of  the  complaint  In  regard  to  the 
Judgment  They  admitted  the  relationship 
of  the  parties  and  the  conveyance  of  the 
premises  described  In  the  complaint  to  the 
respondent  Dexter  Shoudy,  but  alleged  that 
-the  .oonveyance  was  made  In  good  faith  and 
tor  a  valuable  consldetatlon,  In  payment  of 
A  valid  and  eubslatlng  Indebtedness  then 
due  and  owing  from  the  respondents  John 
A.  Shoudy  and  M.  E.  Shoudy  to  the  re- 
spondent Dester  Shoudy.  On  these  issues 
the  case  was  tried  the  court,  and,  at  the 
'dosie  of  plalntifTs  testimony,  the  court,  on 
motion  of  the  defendants,  granted  Judgment 
of  nonsuit,  to  which  exception  was  taken. 
No  findings  of  fact  or  conclnsloas  of  law 
were  nuide  by  the  court. 

The  respondents  object  to  the  trial  of  this 
oase  de  novo  In  this  court  for  the  reason  that 
no  findings  of  fact  were  made  by  the  court, 
and  that  none  were  requested  by  the  appel- 
lant. This  court  has  held,  In  several  cases, 
that,  under  the  provisions  of  section  21,  p. 
130,  Laws  1803,  no  question  of  fact  would  be 
reviewed,  by  thts  oourt  when  exceptions  to 
the  findings  of  fact  ^d  conclusions  of  law 
had  not  been  taluoi;  but  It  seems  to  ua  that 
this  case  presents  a  dlflfwent  question.  The 
on^  object  of  excepting  to  the  findings  is  to 
bring  the  matter  to  the  attention  of  the 
court,  and  the  object  In  requesting  the  find- 
ings Is  to  except  to  the  same  for  the  same 
reason.  There  was  but  one  proposition  an- 
nounced by  the  court  in  this  case,  and  that. 
It  seems  to  us,  was  a  legal  pi-oposltlon,  viz. 
that,  conceding  the  evidence  introduced  by 
the  plaintiff  to  be  true,  as  a  question  of  law, 
it  warn  not  sufficient  to  sustain  the  allega- 
tions of  the  complaint,  and  no  other  finding 
could  have  been  made  by  the  court,  and 
It  would  have  been  uselesa  to  have  requested 
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a  flndlDg  whicb  would  hare  been  simply  a 
repetition  of  the  concloBlon  already  announ- 
ced by  the  court  It  Is  also  objected,  by  the 
respondents,  that  the  statement  of  facts  fur- 
nished by  the  aj^llant  In  this  case  was  not 
such  a  statement  as  they  should  have  been 
required  to  answer,  or  have  been  called  upon 
to  amend,  and  that,  therefore,  this  court  will 
not  review  the  testimony  from  the  fact  that 
the  presumption  la  that  the  testimony  is  not 
all  here,  it  harlns  been  reduced  to  narrative 
form.  This  court  conld  not  reach  such  a 
conclusion  without  disregarding  the  certifi- 
cate of  the  trial  Jndg^  who  testifies  that  the 
said  statement  of  facts  and  exhibits  attach- 
ed contain  all  the  material  facts,  matters, 
things,  and  proceedings  cyscnrring  at  the 
triaL 

On  the  merits,  we  are  of  the  opinion,  from 
an  Investigation  of  the  testimony,  so  tar  as 
it  was  admitted,  that  the  conclusion  of  the 
lower  court,  that  the  same  would  not  sustain 
the  allegations  of  the  complaint.  Is  correct. 
This  court,  In  various  decisions,  has  made  a 
distinction  between  Insolvent  corporations 
and  insolvent  Individuals,  so  far  as  the  ap- 
plication of  their  funds  is  concerned;  and 
we  think,  under  all  the  decisions  heretofore 
rendered  by  us,  and  under  the  authorities 
Reneniliy,  that,  from  the  testimony  In  this 
case,  the  transaction  between  John  A.  Shon- 
dy  and  Dexter  Shoudy  was  a  Justifiable  and 
legal  one.  But  It  appears  from  the  record 
that  the  plaintiff  off^ed  to  prove,  by  wit- 
ness Leonhard,  who  testified  that  he  was  fa- 
miliar with  the  actual  market  value  of  the 
lands  and  iwemlses  conveyed  In  the  deed 
mentioned  and  described  In  the  complaint, 
that  the  value  of  the  land  so  conveyed  was. 
greatly  In  excess  of  the  sum  for  which  the 
defendant  Dexter  Shoudy  claimed  to  be 
surety  for  the  defendant  John  A.  Shoudy 
(this  conveyance  having  been  made  by 
Shoudy,  fiathw,  to  Shoudy,  son,  in  considera- 
tion of  a  promise  on  the  port  of  Shoudy,  son, 
to  pay  certain  debts  due  from  Shondy,  fisp 
ther).  This  testimony  was  objected  to  by 
the  respondents,  and  the  objection  was  sus- 
tained by  the  court  This,  we  think,  was 
plainly  error  on  the  part  of  the  court.  It  is 
suggested,  In  the  brief  of  tlie  respondents, 
ttiat,  under  the  pleadings  in  the  case,  this 
testimony  was  Immaterial,  because  the  com- 
plaint did  not  charge  fraud.  We  think  the 
authorities  dted  undw  this  bead  by  the 
respondents  do  not  bear  them  out  They 
are  simply  to  the  ^ect  that  g«ieral  allega- 
tions of  fraud  are  not  sufficient  but  tliat  the 
matters  constituting  the  fraud  must  be 
pleaded.  This  proposition  cannot  of  course, 
be  gainsaid;  but  It  seems  to  us,  from  an 
examination  ot  this  complaint  (which  al- 
leges that  "at  the  time  said  deed  was  so 
executed  the  said  John  A.  Shoudy  and 
M.  B.  Shoudy  to  the  said  Dexter  Shoudy, 
the  said  John  A.  Shoudy  and  M.  E.  Shoudy 
were  wholly  Insolvent,  and  unable  to  pay 
their  debts;,  that  the  said  Dexter  Shoudy  Is 


a  son  of  said  John  A.  Shondy  and  M.  E. 
Shoudy,  and  plaintiff  avers  that  said  deed 
was  so  executed  by  the  said  John  A.  fthoudy 
and  the  said  M.  B.  Shoudy  to  said  Dexter 
Shoudy  without  any  consideration  therefor; 
that  no  money  or  tUng  of  value  was  paid  or 
to  be  paid  for  said  premises,  but  fliat  such 
conveyance  was  made  for  the  sole  purpose 
of  hindering,  delaying,  and  defrauding  the 
creditors  of  the  said  John  A.  Shondy  and  M. 
E.  Shoudy,  and  particular  tlie  plaintiff 
herein,  and  for  the  purpose  of  placing  said 
property  Iwyond  the  reach  tk  the  creditors 
of  said  John  A.  Shoudy  and  H.  B.  Shoudy, 
and  for  no  other  purpme  whatsoevaOi  that 
the  particular  drcumstances  or  acts  consti- 
tnting  the  fraud  are  set  out  as  explidtiy  as 
they  possibly  could  be  in  a  case  of  this 
Idnd.  Considering  the  relations  existing  be- 
tween the  main  actors  in  this  transaction, 
the  wldMt  latitude  durald  be  given  to  the 
Investigation  of  the  question  of  fraud;  and 
one  of  the  surest  Indleattons  of  fraud  In  a 
transaction  of  this  kind  would  be  the  show^ 
Ing  that  the  pn^rty  which  had  been  placed 
beyond  the  reach  of  creditors  was  largely 
in  excess  of  the  consideration  expressed,  or 
of  the  amount  of  the  debts  alleged  to  have 
been  the  consideration.  And  while,  in  the 
absence  of  this  showing,  as  we  have  be- 
fore indioited,  this  court  feels  justified  In 
affirming  the  dedsi«i  reached  by  the  loww 
court,  yet  we  are  not  prepared  to  say  that 
we  would  feel  so  Justified  If  it  should  ap- 
pear that  there  was  a  material  difference 
shown  between  the  value  of  the  land  sold 
and  the  debt  which  was  assumed.  For  this 
reasmi,  the  Judgment  must  be  reversed,  and 
the  cause  remanded,  with  tnstmcUons  to 
the  lower  court  to  admit  the  testimony  re- 
jected. 

HOTT,  0.  J^  and  SCOTT,  ANDEHS,  and 
GORDON,  JJ.,  concur. 


FAIRFIELD  et  al.  v.  BINmAN  et  at 
(OBERTEUFFER,  Interrener). 

(Snpzeme  Court  of  Wsshhigton.    Nor,  4, 

Konos  ov  Affbil—  To  IifTEBVBSBB— Pnoor  or 
Sebvicb— Appbalablb  Jodqmbht, 

1.  Proof  of  service  of  notice  of  appeal  i» 
not  Bhown  by  affidavit  merely  aHesiof  service 
thereof  on  a  party  by  delivering  and  leaving  a 
copy  at  the  office  of  hw  attorDeys.  It  not  appear- 
ing that  it  was  served  within  the  hoars  or  in 
the  manner  presrril>cd  by  the  Btntute. 

2.  One  permitted  to  intervene  in  an  action, 
and  whose  complaint  has  been  answered  by  de- 
fendant, must,  on  appeal  by  defendant,  be  served 
with  notice  thereof. 

II.  Where,  in  an  action  to  restrain  foreclo- 
sure of  a  chattel  mortgage,  one  intervenes,  ask- 
ing for  money  judgment  against  plaintiff,  and 
that  his  chattel  mortgage  be  declared  superior 
to  defendant's  and  be  foreclosed,  and  his  com- 
plaint is  answered  by  defendant  and  demurred 
to  by  plaintiff,  defendant  cannot  appeal  from 
a  judgmeut  for  plaintiff  against  him,  no  di^osi- 
tion  it  the  intervention  having  been  made. 
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Appeal  from  superior  court,  King  county; 
J.  W.  I.aii£:Ie7,  Judge. 

Action  bj  John  Fairfield  and  another 
against  Henry  BInntan  and  another.  James 
F.  Oberteofler  intervened.  Judgment  for 
pifiifitiff^   Defendants  appeal.  Dlsmlned. 

Burt  J.  Humphrey  and  C.  E.  Bowman,  (or 
appellants.  Bausman,  Eelleher  &  Emory,  for 
respondents. 

DX7NBAR,  J.  It  Ifl  sufficient  to  state^  for 
the  purposes  of  this  (pinion,  that  In  the  ac- 
tion to  restiuln  the  foreclosure  of  a  chattel 
mortgage,  brought  by  respondents  John  Fair- 
field and  Flora  E.  Fairfield  against  Henry 
Blnulan,— James  H.  Woolery  being  made  a 
party  defendant,— one  James  P.  OberteuCFer 
obtained  an  order  from  the  court  allowing 
him  to  Interyene  In  the  action,  and  on  the 
same  day  served  on  the  appellants  and  on 
the  respondents  bis  complaint  In  Int^ven- 
tlon,  in  which  be  asked  for  a  money  judg- 
ment against  these  resptxidents,  and  also  for 
tbe  foreclosure  of  a  certain  chattel  mortgage 
against  the  same  property  affected  by  the 
mortgage  of  appelant  Binnlan,  and  asked 
that  the  Interests  of  tbe  appelant  Binnlan 
be  made  subsequent  to  his  own  interests, 
Btfore  the  trial  of  tbe  cause  tbe  appellants 
anawered  the  complaint  In  Interrention,  and 
the  respondents  demurred  thereto.  The  trial 
of  the  action  took  place  on  tbe  24th  day  of 
April,  1895,  with  tbe  record  In  the  same  situ- 
ation with  regard  to  OberteuCFer's  aunplaint 
In  intervention;  and  Judgment  was  rendered 
on  tbe  13th  day  of  May,  1895,  In  &Tor  of 
these  respondents,  no  trial  of  tbe  Issues  rais- 
ed by  tbe  Intervener  and  tbe  otber  parties 
to  tbe  action  having  been  had.  An  appeal 
was  taken  to  this  court,  and  tbe  notice  of  tbe 
appeal  was  served  only  upon  the  respond- 
ents, John  Fairfield  and  Flora  E.  Fairfield; 
at  least  no  proof  of  notice  of  service  upon 
the  Intervener,  Oberteuffer,  was  made  with 
the  proof  of  service  upon  the  respondents. 
Upon  this  state  of  the  record,  respondents 
move  to  dismiss  this  appeal  upon  the  ground 
that  all  the  parties  in  interest  have  not  been 
served  with  a  notice  of  tbe  appeal.  It  ap- 
pears, however,  from  the  record,  that,  some 
four  months  subsequent  to  the  filing  of  the 
proof  of  notice  of  service  upon  the  respond- 
eata,  the  appellants  supplemented  the  record 
by  a  detached  affidavit,  which  la  In  the  fol- 
lowing language:  "State  of  WashlngtMi, 
County  of  King— ss.:  Burt  J.  Humphrey,  be- 
ing duly  sworn,  on  oath  deposes  and  says 
that  he  Is  one  of  the  attorneys  for  the  de- 
fendants in  the  foregoing  action;  that  on 
the  20tb  day  of  May.  1895,  be  served  a  no- 
tice of  appeal  In  the  foregoing  entitled  action 
on  the  Intervener,  James  P.  Oberteuffer,  by 
deUrering  and  leaving  at  the  office  of  Cole- 
man and  Qnlnby,  attorneys  for  said  Inter- 
vener, a  true  copy  of  said  notice  of  appeal." 

It  Is  oontwded  br  the  appellants  that  this 
case  tells  within  the  rule  announced  by  this 


court  in  Howard  v.  Shaw,  10  Wash.  ISl,  38 
Pac.  74G.  All  that  was  decided  In  that  case 
was  that  proof  of  service  of  tbe  notice  of 
appeal  upon  the  prevailing  party  must  be 
filed  within  five  days  after  service,  but  that 
proof  of  service  np<ni  copartles  with  the  ap- 
pealing party  might  be  filed  subsequently. 
But  tbe  trouble  In  this  case  Is  that  th^  Is 
no  proper  proof  of  service  upon  tbe  Inter- 
vener at  all.  The  affidavit  does  not  show 
that  the  notice  of  tbe  appeal  was  served 
within  the  hours  prescribed  by  the  law,  or 
that  It  was  served  in  the  manner  prescribed 
by  law.  So  far  as  this  affidavit  Is  concerned, 
this  notice  may  have  been  left  In  the  office 
of  these  attorneys  at  midnight,  or  It  may 
have  been  placed  In  some  obscure  corner  or 
pigeonhole  In  the  office,  where  It  might  slum- 
ber unobserved  for  an  Indefinite  length  of 
time.  It  must  be  concluded  from  the  record 
that  no  service  has  been  made  upon  the  in- 
tervener in  this  case,  and  under  the  author- 
ity of  Johnson  v.  Lighthouse,  8  Wash.  32,  35 
Pac.  403,  which  decided  that  an  appeal  will 
not  lie  from  a  judgment  which  falls  to  dis- 
pose of  all  tbe  defendants  In  the  action, 
either  by  dismissal  or  by  an  affirmative  Judg- 
ment, this  appeal  must  be  dismissed. 

It  is  urged  by  the  appellants  that  an  In- 
tervener stands  in  a  different  relation  from 
an  ordinary  party  to  an  action.  Some  color 
is  glvuA  to  this  contention  by  the  proviso 
attached  to  section  157  of  the  Code  of  Pro* 
cedure,  which  Is  to  tbe  effect  that  no  Inter- 
vention shall  be  cause  for  delay  In  the  trial 
of  an  action  between  the  original  parties 
thereto,  beyond  the  term  to  which  the  ac- 
tion Is  brought  This  statute  was  enacted 
during  (Hir  territorial  existence,  when  terms 
of  court  were  prescribed  by  law,  and,  while 
it  may  be  somewhat  inconsistent  with  the 
other  provisions  of  the  statute  in  relation  to 
interventlMi,  yet  the  statute  generally  allows 
an  intervention,  and  specially  provides  the 
mode  of  procedure.  Section  156  of  tbe  Code 
of  Civil  Procedure  provides  that  the  leave  to 
Intervene  may  be  obtained  of  the  court  or 
Judge  on  the  ex  parte  motion  of  the  party 
desiring  to  intervene,  and  the  theory  of  tbe 
law  probably  was  that.  If  tbe  court  should 
discover  from  the  application  that  an  Inter- 
ventloD  would  necessitate  the  carrying  of  the 
case  beyond  the  term  of  court,  such  inter- 
vention would  be  denied;  but  in  the  case  at 
bar  the  Intervention  was  granted,  and  after 
the  party  had  been  allowed  to  intervene  and 
file  bis  pleadings  In  the  cause,  and  bis  com- 
plaint had  been  answered  by  at  least  <Hie  of 
the  parties  to  the  action,  he  was  as  much  a 
party  to  that  action  as  the  parties  who  had 
originally  appeared  In  tbe  action.  It  might 
eventuate  that  the  final  determlnati<xi  of  tbe 
questions  Involved  in  this  cause  would  abso- 
lutdy  deprive  the  Intervener  of  any  remedy. 
After  being  permitted  by  tbe  court  to  Inter- 
vene, he  probably  would  not  havd  been  Jus- 
tified in  commencing  an  indepoident  salt  to 
detomtaie  his  rights;  and  bebig  a  par^  to 
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Oils  action,  and  his  rights  being  on  deter- 
mined, be  Ib  certainly  a  party  In  Interest, 
wlio  waa  enthled,  under  the  proTlsiona  of  tbe 
law  In  relation  to  appeals,  to  a  notice  of  this 
appeal.  The  statute  glrea  blm  the  right  to 
Intervene,  and  that  right  most  be  preeatned 
to  have  been  conferred  upon  blm  (or  some 
beneficial  pnii)os&  Tim  motloo  to  disiMlBi 
wUl  be  anstained. 

6GOTT,  ANDBBS,  end  QOBDOIB,  JX. 
concnc 


EUHI^B  T.  GRAND  LODOE,  ANCIEINT 
ORDEE  OF  UNITED  WORKMEN 
OF  CALIFORNIA.   (No.  1S,4B7.)' 
tSapTeme  Oourt  of  OaUfoniia.    Nay,  28. 1886.) 

IbrnuL  Bbhuit  ImDRinoa— Vauhht  or  *fT" 
BBBsBiP  CBBnFici,Ti — AcTin:t  as  —  Ap- 

PBAI.— ASStOMUBRTS  OF  GrKOB. 

1.  In  Bn  action  by  the  beneficiary  of  an  in- 
surance certificate  against  a  benefit  Bociety,  tbe 
introdDCtioii  of  the  certificate  ib  .prima  fade  evi- 
dence of  decedent's  good  standing  in  the  soeie^, 
though  an  alleg&tion  in  the  complaint  that  de- 
cedent performed  all  the  conditions  of  the  cei^ 
tlfieate  is  denied  br  the  anssT'er,  which  alleges 
that  at  the  time  of  nls  death  deeedent  was  sus- 
pended from  the  sodety  for  nonpayment  of  as- 
sesBments. 

2.  Where  the  censtitntloD  of  a  benerolent 
society  provides  that  a  msndier  may  appeal 
from  the  decision  of  his  lodge  to  the  grand 
lodge,  and  from  tbe  grand  to  the  supreme  lodge, 
the  beneficiary  of  an  insnrance  certificate, 
whose  claim  Ib  rejected  by  decedent's  lodge  and 
the  grand  lodge,  is  not  prednded  from  suing  ou 
the  certificate  because  she  did  not  appeal  to 
the  supreme  lodge,  the  constitution  not  provid- 
ing that  the  action  of  the  supreme  lodge  should 
be  final 

S.  A  statement  in  the  asaisnment  of  errors 
as  to  what  the  evidence  entaDlishes  is  not  a 
compliance  with  Code  Oiv.  Proc.  fi  659.  provid- 
ing that,  when  the  notice  of  motion  for  a  new 
trial  deedgnates  as  a  ground  thereof  the  Insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  the 
statemeirt  shall  specify  the  onrtieulars  In  which 
the  evidence  i8  iuBuffident.  Dawson  t.  Behloes, 
29  Fac.  81,  SS  Cal.  IM,  followed. 

4.  An  assignment  of  error,  that  "the  ver- 
dlct  on  special  issues  was  error,"  made  to  ea.eh 
of  several  spedal  findings,  la  not  a  nlld  objec- 
tion to'  rach  flndbisL 

OommlBBlimenB'  'decision.  Department  2. 
Appeal  from  superior  conrt.  Tuba  county;  E 
A.  Davis,  Judge. 

Action  by  Julia  B.  Kumle  against  the 
Onind  Lodge,  Ancient  Ordw  of  Uulted  Work- 
men  at  California,  on  an  insurance  certificate. 
Judgment  vrb  rendered  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Eugene  N.  Deuprey  and  C.  A.  Webb,  for  ap- 
pellant. W.  H.  Carlln  and  Jacob  Samuels, 
for  respondent 

BEABLB,  O.  Appeal  from  a  judgment  In 
Cavor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial.  The  ac- 
tion Is  brought  by  Jnlla  E.  Kumle  to  recover 
42.000,  as  tbe  benefidary  named  In  a  certain 
beneficiary  cartlficnte  issued  by  tbe  defend- 
■ant  eoiSKiratku  to  Peter  Kumle  on  ttae  Ittli 

1  Rehearing  denied. ' 


day  of  NoTombCT,  1878^  tai  tibe  worda  and  Og- 
ures  following: 

"Grand  Lodge,  Andoit  Order  of  United 
Worfcmen  of  OaUfamia.  No.  8,667.  $2.06a 
This  oertitflcate,  issued  by  the  anOmtty  ot  tbe 
Suprcsne  Lodge  of  tiie  Amdent  Older  of  Unit- 
ed Workmen,  wltnesseth:  That  brother  Peter 
Kumle,  a  master  workman  degree  -metUber  of 
Sharon  Lodge,  Na  142,  of  said  order,  located 
at  BrownsTllle,  In  the  state  of  Oallfomla,  li 
entitled  to  all  tbe  rights  and  privileges  of 
membexMilp  hi  tiie  Ancient  OMer  of  United 
Workmen,  and  to  participate  la  tbe  bew- 
flciary  fond  of  tbe  order  to  tbe  amoont  of 
$2^,  -wbldi  smn  etaall,  at  Ida  death,  be  pidd 
to  talB  wife,  Mrs.  Jnlla  U.  Kumle.  Ilils  cer- 
tlflcate  Is  Issued  upon  the  exptesa  condttloo 
that  said  Peter  Kumle  afaall  Ib  every  par- 
tlcuiar.  white  a  member  of  said  order,  com- 
pl!^  with  all  the  laws,  tuIbs,  sad  raqntruueirti 
tbereoL  In  wltnesa  vhereof,  tbe  Oiand 
Ledge  of  Gailfomls  baa  caused  tUs  to  he 
signed  by  its  grand  master  woifcinan  and  re- 
corder, and  the  seal  thereof  to  be  attadied, 
this  14th  day  of  1ioveaxi)9S,  one  thonssnd 
eight  hundred  and  seventy-oilne.  Attest:  H. 
G.  Pratt,  Grand  Becordai  WUUam  fi.  Jor 
dan.  Grand  Ifaoter  WoAman.  £8eai  9t  tbe 
Grand  Lodge.]" 

"We,  tiss  nndendgned,  wMtff  wmftmaa  aid 
Eteoorder  of  Sharon  Lodge,  Na  142,  do  hsrtiv 
countersign  this  certificate,  and  attach  the 
seal  of  tblB  lodge  hereto,  rendering  the  same 
vaMd  and  in  full  force,  this  28th  day  of  No- 
vember, 1878.  A.  J.  Bankln,  Master  Work- 
man. Atteat:  F.  P.  T^nrman,  Becoider. 
[Seal  ftf  subordinate  Sharon  Lodge,  No.  142.]  ' 
The  coiiQ)lalnt  m^  be  said  to  be  in  tbe 
usual  form  In  soeh  caaea.  It  oontaina  a  copr 
of  the  foregoing  certificate,  and,  among  other 
aUegatlcmB,  erera  tbe  acooptance  of  the  oer- 
tiflcate  by  Peter  Kumte;  that  be.  In  every 
particular,  complied  with  all  tiie  Unn,  mke, 
and  requirements  of  the  Ancient  Order  of 
United  Workmen;  that  be,  up  to  the  time 
of  his  death,  which  occurred  December  i 
1881,  contributed  to  tin  ftmda  of  the  ofd» 
as  required  by  the  laws  and  rules  tfaereot 
and  had  at  the  tizne  of  his  -death  duly  per- 
formed all  tbe  eondltloia  on  his  part  to  be 
performed  in  relation  to  aald  beneficiary  cer 
tillcate,  and  In  relation  to  the  payment  there- 
to, to  entitie  the  beneficiary  named  thereia 
to  have  and  recover  92,000,  as  In  said  certlfl- 
cate  set  forth,  etc.  ^e  answer  specified  the 
objects  of  tbe  corporation  defendant;  admit- 
ted the  membership  and  Issuance  of  tiie  cer 
tlflcate  to  Kumle,  but  denied  that  be  contlnaed 
to  be  or  was  such  member  at  tbe  date  ot 
bis  death,  or  that  he  complied  wilb  the  lawi 
and  regulations  of  defendant,  and  avened 
bla  suspension  from  the  order  for  nonpayment 
of  aB£:cs8mentH  more  then  six  months  before 
his  death;  set  forth  porUons  of  tiie  constlto- 
tion  of  the  order  providing  ftsc  snspeasiofi  fhr 
noiipayment  of  assessments,  etc.  A:t  the  triil 
I  tbe  iflalDtiff  iBtroduoad  In  evldeBee  tiat  fDregu- 
I  iag  oertlflcate;  paorsd  that  pUattff  ma  tte 

Digitized  by  Google 


CaL)  EUULE  V.  GRAND  LODGE.  A.  0.  U.  W.  «8B 


wife  of  Peter  Kmule- during  his  Ufettme,  and 
ttie  person  named  tn  the  certificate  me  the  ben- 
efictair;  tiiat  Peter  Kmnle  ^ed  December 
4,  1S91:  and  that  no  portion  of  the  $2,000 
meuUoned  In  the  certtflcate  had  been  paid; 
and  therenpon  rested  her  esse.  Ooonael  tax 
Pendant  moved  for  a  jKnuult  upon  the 
firouBde  that  plaintiff  had  Called  to  support  the 
ailegattons  of  her  complalBt,  or'to  Aow  tteit 
the  provisions  of  tiie  certificate  had  been  com- 
idled  TTltb  by  Peter  Kmnle,  to  wbcm  the  eer^ 
ttficate  tsBved.  and  that  the  proofi  failed  to 
nipport  the  aUcvatfams  of  :the  complabat  opon 
which  the  rigiit  to  seoorer  was  based.  The 
court  overruleQ  the  motioD,  to  "Which  nding 
emiDsel  for  defendant  ezceirted,  and  die  ae- 
tion  of  the  court  is  assigned  as  error. 

The  question  inrolved  in  appellant's  mo- 
tion, bmadly  stated,  is  this:  Was  the  bnr- 
dan  of  proof  east  upon  plaintiff  to  show 
tiwt,  oadsr  the  oeitlflcate  issued  to  him  .by 
the  defendant,  he  had,  in  every  particular, 
while  a  mcadier  of  tibe  order,  compiled 
with  all  the  laws,  rules,  end  requirements 
thereof,  aa  provided  In  eald  certificate;  and. 
If  ao,  was  the  proof  snfflcient  to  support 
the  allegations  in  this  behalf?  The  com- 
plaint avers.  In  general  terms,  such  compll- 
amce.  The  answer  denies  such  compliance, 
and  avers  tliat  Knmle  liad  failed  to  pay  his 
asHeesments;  that  on  Uareh  29,  1891,  he 
was  suspended  tor  the  nonpayment  of  aa- 
seaaments  for  tlw  month  of  March,  1681, 
and  bad  not,  up  to  the  time  of  Ids  death, 
been  restored  to  membership,  and  was  not 
at  the  date  of  bis  death  a  memlMr  of  the 
order.  Ttoe  wiiole  question  ts  In  a  nutshell 
Tlie  idainttff's  right  of  recovery  being  de- 
pendent upon  the  fact  that  the  deceased 
was  a  member  in  good  standing  at  tlie  time 
of  his  death,  and  sneh  fact  beii%  denied  by 
the  answer,  the  burden  of  proof  to  establish 
It  la  on  the  plaintiff.  Siebert  v.  Chosen 
Friends,  23  Mo.  App.  266.  But  the  issuing 
of  a  certificate  of  ntembeiship  by  a  mutual 
benefit  sedety  is  evidence  of  ^e  holder's 
good  standing  In  the  order  when  it  tssued, 
and  sneh  good  standing  will  be  presumed 
to  continue,  nnlass  there  Is  legitimate  proof 
that  it  no  longer 'cstiats;  aod,  to  rebut  such 
presumptioa, '  tt  devolves  upon  the  defend- 
ant. Id  the  .absence  of  proof  thereof  by 
l^ainttff,  to  show  the  loss  of  such  good 
standing.  OiVer  of  FoKsten  y.  Zak,  136 
111.  ISC,  26  N.  B.  593;  Stewart  v.  Supreme 
Council,  M'Mo.  App.  919;  Mulroy  v.  Knights 
of  HauHT,  28  Ido.  App.  463;  Supreme  Lodge 
V.  Johnson,  78  Ind.  110;  TMOis  v.  Rebstoch, 
29  Minn.  380,  IS  N.  W.  162;  Blmer  v.  As- 
sociation (Bup.)  le  N.  Y.  Snpp.  289.  In 
Stewftrt  V.  Supreme  Ckmncil,  supra,  the 
court,  tn  affirming  tlie  u:tion  of  the  court 
beloir  In  denying  a  nonsuit,  said:  "We 
think  the  court  did  not  err  in  refusing  to 
nwisnlt  the  plaintiff.  The  plalntifl  made 
out  a  prima  facte  case  by  offering  the  ben- 
eflt  certificate,  which  recites  that  Hugh 
Stewart  is  a  member  in  good  standing,  and 


that  she  offered  to  make  proof  of  his  death 
to  the  defendant,  which  the  defendant  re- 
fused to  receive.  The  status  of  the  mem- 
ber, once  fixed,  Is  presumed  to  continue." 
"In  an  action  upon  a  life  insurance  policy, 
aJthongh  the  ans-wers  in  the  applications  are 
warranties,  tfce  burdm  of  proof  Is  on  the 
defendant  to  show  the  falsity  of  any  such 
answers,  in  accordanoe  with  the  general 
rule  that  the  law  does  not  require  a  party 
to  prove  a  asgatlve."  Bsc  Ben.  Boc  I  469; 
Insurance  Oo.  v.  Efwtng,  92  U.  H9.  877;  In- 
suranee  Co.  v.  Orldley,  100  U.  fi.  614.  The 
burden  of  establishing  the  failure  to  pay  aa- 
sessmcntB  Is  upon  tlie  defendant  Tobln  v. 
Society,  72  Iowa,  361,  83  N.  W.  eOB;  Spen- 
der V.  Asaedatton  (N.  T.  App.)  S7  N.  B.  617; 
Black,  Ben.  Ctoe.  I  4S4,  and- cases  tbe»  fitted.  , 
The  motion  for  a  nonsuit  was  properly  de- 
nied. 

2.  Appellant  datms  that  Ute  court  had  no 
jurisdiction  to  hear  and  determine  Uiis 
eause,  for  the  reason  tliat  the  lAtdm  of  plaia- 
tlff  was  submitted  to  the  Grand  Lodge  of 
Callfomla,  which  decided  against  the  valid- 
ity of  the  okaim,  and  no  appeal  w«fl  taken 
thereftom  to  tlie  Supreme  Lodge.  The  eon- 
tcotion  ts  tkat,  plaintiff  "having  failed  to 
exhaust  such  procedure  and  take  such  ap- 
peal, 'She  waived  the  rfgfat  to  appeal,  and 
also  any  right  to  proceed  In  the  courts  of 
the  land  as  agalost  the  tribunal  of  the  or^ 
der."  I  fail  to  observe  anything  in  the  rec- 
ord which  brings  the  plaintiff  within  the 
roles  of  law  Invoked  by  appellant  (1) 
There  is  aotiiing  In  the  certificate,  consti- 
tution, laws,  or  regulations  of  the  order,  so 
far  as  l^e  recor(te  show,  requiring  differen- 
ces of  the  character  involved  in  the  present 
controversy  to  be  submitted  to  the  order 
for  adjustment,  or,  if  submitted,  maldng  Its 
action  final.  ^  There  was  no  submisaion 
of  the  controversy,  in  the  sense  of  an  arbi- 
tration. The  Ancient  Order  of  United 
Workmen  Is  a  fraternal,  cliaritable,  benefl- 
dai,  and  benevolent  order,  and  is  governed 
by  a  supreme  lodge,  and  tn  this  state  by 
the  Grand  Lodge  of  Ancient  Order  of  Unit- 
ed Workmoi  of  Callfomla,  and  by  subordl* 
nate  lodges.  Tbe  Grand  Lodge  of  Califor- 
nia has  exclusive  original  Jurisdiction  over 
all  subordinate  lodges,  snbject  to  the  provl- 
sions  of  the  Supreme  Lodge  constitution  and 
right  of  appeal.  The  Grand  Lodge,  by  its 
oonstitntion,  "guaranties  to  each  member  of 
the  order  of  the  W.  [Workmen]  degree  (to 
be  paid  to  such  person  or  persons  as  said 
member  may  have  directed  while  living)  the 
sum  of  two  thousand  dollars:  provided  said 
member  shall  have  complied.  In  all  partlcn- 
lars,  with  all  tiie  laws,  regulatiom,  and  re- 
quirements of  the  order."  It  'tssnes  all 
certificates,  which  are  to  be  countersigned 
the  master  workman  of  the  aubordtnate 
lodge  of  which  the  recipient  ts  a  member, 
with  the  setf  of  the  subordinate  lodge  at- 
tached, etc.  Peter  Kumle  was  a  member  of 
one  of  these  subonUnato  lodges,  <rlK.  « 
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Sharon  Lod^,  No.  142,  situate  at  Brown's 
Volley,  In  the  county  of  Yuba,  and,  as  aucb 
member,  recelTed  In  due  form  the  certifi- 
cate taerelnbefon  set  forth.  The  constitu- 
tion of  subordinate  lodges  provides.  In  ref- 
erence to  appeals  therefrom,  that  "any  mem- 
ber considering  that  injustice  bas  been  done 
by  the  decision  of  the  lodge  may,  within 
one  month  thereafter,  appeal  in  writing  to 
the  O.  M.  W.  of  [or]  Grand  Lodge,  If  in 
session,"  etc.  This  right  of  appeal  is  given 
to  members  only,  and  cannot  apply  to  the 
pIfUntlff,  who  was  not  a  member.  What  she 
did  In  fact  do  was  to  present  her  papers 
and  proofs  of  death  to  one  Meek,  who  was 
a  member  of  the  order,  to  submit  them  for 
her  to  the  Qrand  Lodge,  and  to  secure  and 
demand  from  it  the  payment  of  the  (2,000. 
Meek  filed  a  written  request  that  the  Grand 
Lodge  would  consider  the  matter,  giving 
reasons  therefor,  and  showing  that  the  sub- 
ordinate lodge  had  refused  to  acknowledge 
the  claim.  The  Grand  Lodge  appointed  a 
committee,  which  reported  against  payment, 
and  its  report  was  approved.  The  privi- 
lege of  an  appeal  from  the  Grand  Lodge  Is 
given  as  follows:  "Any  member  of  the 
Grand  Lodge,  or  any  party  to  an  appeal  de- 
termined by  the  Grand  Lodge,  may  appeal 
to  the  Supreme  Lodge  from  the  decision  of 
such  Grand  Lodge."  As  plaintiff  was  not 
and  could  not  be  a  party  to  an  appeal  de- 
termined by  the  Grand  Lodge,  and  was  not 
a  member  thereof,  she  could  not  appeal 
therefrom  to  the  Supreme  Lodge.  In  all 
this,  and  in  the  absence  of  some  rule  or 
law  of  the  order  in  view  of  which  the  con- 
tract might  be  supiwsed  to  have  been  made, 
I  observe  nothing  to  differentiate  the  ap- 
plication of  plaintiff  to  defendant  for  the 
payment  of  her  demand  from  the  ordinary 
demand  of  payment  by  a  creditor  from  bis 
debtor.  The  alleged  debtor,  being  a  corpo- 
ration, in  Its  refusal  to  pay  acted  through 
the  channel  or  medium  usually  provided  for 
reaching  a  conclusion  in  similar  cases.  "An 
association  cannot,  by  Its  constitution  or 
by-laws,  confer  Judicial  powers  upon  its  of- 
ficers or  committees,  so  as  to  enable  such 
officers  or  committees  (without  voluntary 
submission  to  their  authority  on  the  part  of 
lodges  or  members)  to  adjudge  a  forfeiture 
of  property  rights,  or  to  deprive  lodges  or 
members  of  their  property,  or  to  arbitrarily 
take  property  away  from  one  set  of  mem- 
bers, and  give  It  to  another  set.  This  is  on 
the  ground  that  the  creation  of  Judicial  tri- 
bunals Is  one  of  the  functions  of  sovereign 
power,  and  because  to  allow  such  powers  to 
be  conferred  would  be  contrary  to  public 
policy,  Just  as  agreements  to  refer  future 
controversies  to  arbitration  cannot  be  en- 
forced. An  adjudication  of  these  officers  or 
committees  which  has  this  effect  of  forfei- 
ture of  property  or  property  rights  Is  not 
good,  either  as  an  award  or  as  a  Judgment." 
Bac  Ben.  Soc.  |  123,  and  cases  there  cited. 
It  most  not  be  understood  from  the  forego- 


ing quotation  that  Oiand  Lodges  may  not, 
by  their  laws,  regulate  the  Internal  policy 
of  the  lodges  under  their  Jurisdiction,  or 
that  subordinate  lodges  may  not,  by  ^Ir 
regulations,  provide  when,  how,  and  under 
what  circumstances  membership  and  conse- 
quent rights  and  privileges  may  be  f^talned 
and  lost  The  question  of  the  extent  to 
which  such  regtilatlons  may  reach,  and  of 
the  power  ot  the  assoclati<HU  to  make  their 
determlnatton  thereof  final,  InTolTes  cfmsld- 
orations  upon  which  there  Is  a  wide  diver- 
gence of  opinion,  as  expressed  In  the  report- 
ed cases.  We  are  not  concerned  with  that 
questlcHi,  for  the  reason  that  In  the  present 
case  the  defendant  has  not  attempted  by  its 
laws  to  make  Its  action  elth»  exclusive  or 
final,  and  upon  the  money  demand  of  the 
plaintiff,  growing  out  tit  a  contract  with  the 
defendant,  we  have  no  doubt  but  that  the 
superior  conrt  of  Yuba  county  had  Jurisdic- 
tion. 

Defendant's  notice  of  motion  tor  a  new 

trial  stated,  as  one  of  the  grounds  of  the  mo- 
tion, "Insufficiency  of  the  evidence  to  Jus- 
tly the  verdict,  and  that  it  is  against 
law."  Haa  statement  on  motion  for  new 
trial  contains  no  such  specification  of  the 
Insufficiency  of  the  evidence  as  will  war- 
rant us  in  an  examination  of  the  question. 
Section  659  of  the  Code  of  Civil  Procedure 
provides  that  "what  the  notice  of  the  mo- 
tion designates,  as  the  ground  of  the  mo- 
tion, the  Insufficiency  of  the  evidence  to 
Justify  the  verdict  or  other  decision,  the 
statement  shall  specify  the  particulars  in 
which  such  evldeuce  Is  alleged  to  be  insuf- 
ficient." There  Is  not  In  fact  any  specifi- 
cation in  the  statement  of  the  particulars  Id 
which  the  evidence  is  alleged  to  be  Insutli- 
dent  In  the  assignment  of  errors,  and  un- 
der the  head  of  "InsuOicIency  of  the  Evi- 
dence to  Justify  the  Verdict,"  there  is  a 
statement  conslBttog  of  four  paragraphfl,  la 
which  the  attorney  sets  forth  his  views  of 
the  result  of  the  testimony.  We  quote  the 
first  paragraph,  as  fairly  lUustratlve  of  the 
whole.  It  Is  as  follows:  "The  evidence 
conclusively  established  that  Peter  Komle 
was,  by  operation  of  law  of  the  order,  and 
binding  upon  him,  suspended  from  the  sub- 
ordbiate  lodge,  Sharon,  No.  142,  A.  O.  U.  W., 
and  from  all  of  the  benefits  and  privileges 
of  the  Ancient  Order  United  Workmen,  Cal- 
ifornia, March  28,  1891.  Also,  that  said  Pe- 
ter Kumle  was  not  at  any  time  reinstated, 
or  his  beneficiary  certificate  renewed,  un- 
der the  laws  of  the  order,  after  March 
1891.  Furthermore,  the  proof  positively  de- 
termined the  fact  that  Peter  Kumle  was 
not  in  the  order,  A.  O.  V.  W.,  Callfbmin. 
either  In  good  standing  or  at  ail,  when  he 
died,  December  4,  1891,  and  that  all  rights 
and  privileges  that  he  may  ever  have  had 
were  long  previously  forfeited  and  waived 
by  his  own  acts,  and  that  his  beneficiary 
certificate  stood  avoided  and  of  do  effect-* 
This  question  was  fully  constdmd  In  tbs 
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late  case  of  Dawson  t.  Schloss,  93  CaL  194, 
29  Pac.  31,  and  the  opinion  In  that  case  \a 
BO  fall  and  explicit  that  nothing  need  be 
added  here  to  show  the  defects  In  the  pres- 
ent statement  See,  also,  Balrd  v.  Feall,  92 
CaL  235,  28  Pac.  285;  Menk  t.  Insurance 
Co.,  7fl  Cal.  60.  14  Pac.  837,  and  18  Pac.  117; 
Bddelbuttel  v.  Durrell,  55  Oal.  277;  Spotts 
T.  Hanley,  85  Cal.  165,  24  Pac.  738;  Parker 
T.  Beay,  76  Cal.  103,  18  Pac.  124.  In  this 
caae  there  was,  In  addition  to  the  general 
verdict,  special  findings  by  the  jury  upon 
23  special  issues  submitted  to  them,  which 
findings  are  objected  to  in  the  following 
manner:  Under  the  head  of  *'E}rrorB  of  Law 
Occurring  at  the  Trial,  and  Excepted  to  by 
the  Defendant,"  is  the  following:  "The  ver- 
dict on  special  Issue  l  was  error."  And  the 
same  statement  Is  made  as  to  each  of  the 
findings  upon  the  other  22  issues.  These 
special  findings,  which  are  in  themselves 
amply  sufficient  to  support  the  Judgment, 
stand  without  valid  objection.  The  other 
objections  urged  do  not  call  for  special 
mention.  There  are  a  few  errors  of  law  as- 
signed, based  upon  the  admission  and  re- 
jection of  evidence,  bat,  as  they  are  not 
urged  by  appellant,  we  needk  not  comment 
upon  them.  The  Jadgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:   VAKCLIBIF,  0.;  HATNBS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Jadgment  and  or- 
4er  appealed  from  are  affirmed. 


HAIGHT  T.  SEXTON.    (No.  15,843.) 
(Supreme  Court  of  California.    Nov.  aO.  U9&.} 
Hahmlbss  EaaoB—  Rbtibw  oh  Apfbal  —  Irbol- 

VENCT— Action  bt  Absiohbs — Findings. 

1.  A  finding  by  the  trial  court  on  evidence 
in  which  there  is  no  lubBtantial  conflict  will  not, 
on  aweal,  be  dlstorbed. 

2.  A  reversal  of  a  Judgment  cannot  be  bad 
because  a  finding  was  made  on  an  Issue  outside 
the  pleadings,  where  other  findings  in  the  canse 
are  sufficient  to  support  It. 

8.  Where,  In  an  action  by  an  asaignee  In 
Insolvency  for  posaeasion  of  property,  defendant 
claims  under  a  bill  of  sale,  a  finding  that  de- 
fendant procured  it  by  fraud  is  prc^r  as  a  fact 
bearing  on  defendant's  right  to  possession, 
tbonfh  tho  issoe  ot  fraad  Is  not  raised  by  the 
pleadings. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  Ban  FTan<dsco;  Charles 
W.  Slack,  Judge. 

Action  by  Robert  Hatght,  assignee,  against 
David  T.  Sexton.  From  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Sullivan  &  Sullivan,  for  appellant.  Alex 
T.  Vogelsang  and  L  L  Brown*  for  respond- 
ent. 

PER  CURIAM.  Action  by  an  assignee  In 
Insolvency  to  recover  possession  of  goods 


and  chattels  as  the  property  of  the  Insol- 
vents. It  Is  mainly  urged  that  the  findings 
of  the  trial  court  that  the  Insolvents  were 
entitled,  at  the  date  of  the  adjudication  of 
Insolvency,  to  the  possession  of  the  property, 
and  that  defendant  bad  no  right  thereto,  Is 
not  supported  by  the  evidence;  but  we  are 
constrained  to  hold  against  such  contention. 
While  the  evidence  is  such  as  to  make  the 
impression  upon  our  minds  that  the  court 
below  might  well  have  found  to  the  con- 
trary, and  that  such  finding  would  have  been 
clearly  sustained  by  the  evidence,  there  Is 
nevertheless  to  be  found  In  the  record  evi- 
dence tending  to  support  the  view  taken  by 
the  trial  court  of  a  character  to  raise  a  sub- 
stantial conflict  npon  the  point;  and  under 
the  well-established  rale  obtaining  in  such 
cases  we  are  not  at  liberty  to  disturb  the 
findings. 

As  to  the  finding  that  defendant  procured 
the  delivery  of  the  bill  of  sale,  under  which 
he  claimed  to  hold  the  property,  to  be  made 
to  htm  by  fraud  and  misrepresentation.  It 
may  be  conceded,  as  contended  by  appellant, 
that  It  Is  without  any  Issne  In  the  pleadings, 
and  therefore  erroneons.  But  it  is  an  error 
which  cannot  avail  appelant,  since  the  other 
findings  In  the  case  fully  snppOTt  the  Judg- 
ment, and  the  finding  objected  to  becomes 
ImmateriaL  As  we  regard  It,  however,  the 
finding  should  be  taken  more  in  the  nature 
of  a  probative  fact  from  which  the  court  de< 
duced  the  ultimate  fact  that  defendant  was 
not  entltied  to  the  possession  of  the  property. 
In  this  view  It  was  not  Improper,  there  being 
evidence  tending  to  support  It 

We  perceive  no  prejudicial  error  in  the 
mllngs  of  the  court  upon  the  objections  made 
to  the  Introduction  of  the  record  In  the  In- 
solvency proceedings;  nor  upon  the  ground 
as  to  the  authority  of  the  assignee  to  main- 
tain the  action.  Independently  of  the  ques- 
tion as  to  the  power  of  the  court  to  direct 
the  assignment  to  be  made  by  the  clerk  nunc 
pro  tunc,  we  think  the  authority  of  the  as- 
signee was  Boffldent  to  entltie  him  to  main- 
tain an  action  for  the  mere  possession  of  the 
property.  The  Jadgment  and  order  are  af- 
firmed. 


NBWELL  V.  STEELE  «t  aL    (No.  16,012.) 
(Supreme  Court  of  Oalifomls.    Not.  80,  1895.) 
Appeal— Rbtikw—Evidbnob. 
A  Judgment  based  on  conflicting  evidence 
will  not  be  disturbed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Action  by  Emily  S.  Newell  against  Mary  J. 
Steele  and  others.  From  a  Judgment  for  plain- 
tiff and  order  drying  a  new  trial,  defendants 
appeal.  Affirmed. 

William  H.  Jordan,  for  appellants.  James 
G.  Maguire  and  W.  a  &  U  O.  Burnett,  for 
rcsiMudent 
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PBB  CUBIA2L  ll.  an  apptal.  by  Oe* 

f endants  from  the  Jadsment  and  aa-  order  d» 
Dying  a  new  trial  In  a  case  wherein  plalntUE 
waa  awarded  dama^  for  a  withdrawal  at 
latoal  BupDort,  aiid  conaequent  UiJvry  to  bee 
proper^;  and  the  single  qqestlon  praaented 
Ib  whether- the  erldence  aopiMMta- tlie  flDdlogSf 
the  contoitloa  being  that  It  doea-  not.  It 
would  be  profltleaa  to  state  the  evldtDcei,  or 
advert  apedaltjr  to  the  viewa-  of  oounad  tot 
appellants  In  hla  rer^  aUe  and  Ingenloaa  eC' 
fort  to  MHtalu  his  contcaittonr  riaee  It  la  clear 
to  na,  after  a  careful  examination  of  tiie 
erldemce,  that  the  f&ct  which,  nndw  the  99t- 
tied  doctrine  of  this  court,  bars  xm  from  re* 
versing  a  case  upon  the  facta,— a  Hnbatactial 
conflict  In  the  evidence^— 4a  presented  hj  the 
record.  Thla  conflict  Is  ahaqlr  defined  upon 
the  two  main  iBsee^-ttiat  ot  prerlone  reaam* 
able  notice  of  defoidants'  Intention  to  make 
the  excavation  oomplalaed  ct,  and.  the  exer- 
cise of  reaaonahle  oans-  In.  doing  the  work; 
and  wUle,  upon  the  qoeitlMi  of  damagec  snf* 
fered,  we  are  Inclined  tD'thlnk.the  leaprer.oonot 
adopted  rather  eeEtreBse  flgmwt  In.  yUiw-  of 
the  teatlmoay  at  moat  of  platetUTa  own  wit* 
oesees*  there  la  srldewe  to  snstaln  tbto  ftndf 
log  as  well,  and.  it  oannot  therstoofr.  be  dl» 
tnrhad.  The  Judgment  and  onder  are  afdnnedi 


THIABSLBT  v.  SUNSBIT  & 
TBLBGBAPHGD.    (L.  A.  Sa) 

(Sopreme  Gonrt  of  CUifanda.    Nov.  80, 

Uabtib  aku  SsavAOT^IfeoctoBHaa'— Dnworm 

A7PIUHCB8. 

Ai  acrvBBt  engagBd  in  strhifltfnff-wlree  on 
telephone;  polea  cannab  recover  from  his  mafltee 
damages  for  {ojarles  received  from  falling  from 
a  tree,  br  reason  of  a  limb  breaking,  which  he 
bad  elimbed  -in  order  to  arrange  the  wirea  which 
passed  tlroagfa  the  txm* 

Departmott  i:  Appeal  from  snperlor 
conrt,.  IkM  Angelee  county;  W.  H.  darlC, 
Jtidge. 

Action  97  A.  P.  Tearsley  against  the  Sttn- 
aet  T&l^hone  Ai-T^egraph  Cbmpany,  a  cor- 
poration. Fh)m  a  judgment  of  nonsnlt,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.  Afllrmed. 

McComaa  &  Schatze,  for  appelant.  Orafl 
^  liAthan^  tbr  respondtaiti 

GABOim^  J.  Plaintiff  brought  an  ac- 
tion against  defendant  to  recover  damages 
for  personal  injuries  received  by  him  while 
In  Ita  employ.  He  was  nonsuited,  movod 
for  a  new  trial,  and  now  appeals  from,  tlie 
judgment,  and  also  from  the  order  denying 
his  motion.  The  facts  may  be  briefly  stated 
as  follows:  Plaintiff  was  a  lineman  of  de- 
fendant, a  telephone  and  telegraph  compa- 
ny, and  waa  ordered  by  defendant  to  string 
a  line  of  wire  upon  certain  ttiephone  poles. 
A  pepper  tree^  situated  upon  prlTate  land. 


and  betweco  two  of  these  poles*  was  to  smne 
extent  an  obatmetloB  In.  ntxingiae  the  wizcu 
13ier»inoB  plaintiff,  cllmtoed.  the  tree,  and, 
while  engaged  in  arranging  the.  wire,,  that 
Umb  upon  wlilob  be  was  etandlng  gare  vaj v 
and  he  was  preeipltated'  to  ttae  ground,  with 
serious  injury  to  Hmaelf. 

"Vbe  JpdgmeBt  ot  oDDsnIt  waa  j^operij; 
granted,  aa  wa  fklLto  discover  by  the  recwA 
any  erldeaee  of  negligence  upoat  the  piut 
of  the  dtfuidant.  .^pcdluUfa  argunkut 
goes  to  tbe  efotent  that  dUCcndant.  was  gnllts;: 
of  negligence.  In.  fovnlalitng.  defectlTa.  appUr 
ances  to  t>e  used  Jn  stringing  the  wiree.  But 
It  cannot  be-  elatmed.  tiiat  tbla  pepper  tree 
waa  an  ap^lanoe  furnished  by  defendant:. 
It  belonged  to  abungo;  and  waa.  npa» 
private  proRUty.  Brep.eonceding  It  an  apt- 
pUance,  and  at  dtfedtlve  oaoi.  It  wa»  one  at 
plalntura  own  ohoosiag,  and  he  must  bear 
the  hurdcMB  resulting  from  a.  bad:  exenziae 
of  Judgment  UDOB.  hi*-  part  Let  as  suppose 
plaintiff  had  faUw  fnnk  a-  dtfeettv*  fonee 
encoontered  in.  the  Una-  o£  hlSt  duty  wUle 
stringing. this.  wlze»  and.had  mffered  injudea; 
would  defendant  be  liable?  Or  let  aa  aa- 
anmei  that  be  bad*  undertatai.  to  swim  a 
Btiieam.  while  In  the.  Una  ot  Us-  duty,  and 
had  been  drowned;  would  there  be  &  liabili- 
ty against  dstendant?  W«-  fail  to.  dlaoorer 
It  PlalnUff  was  ord«ed  to  do  certain 
work,  namtiy,  string  wlrees.  He  waa  for- 
nlshed  the  poles  upon  which  to  string  them. 
Wittiout  dMuuftdlag  further  an^iaoeca  of 
any  kind^  or  Intorming  d^tondant  that  otb> 
ers  were  needed,  he  proceeded,  witb  the 
work,  and,  while  so  engaged,  called  to  his 
aid  additional  apptUmcea.  of  hto  own  se- 
lection. He  stands  in  the  same  posltiMi 
as  though  ba  had  choaen  fw.  his  use  a 
frail  plank  or  a  rickety  ladder,  rather  than 
a  pepper  tree.  As  to  the  comparatlTe  knowl- 
edge ot  plafntlir-  and  defuidant  pertaining 
to  the  defects  in  the  trae,  and  the  dangers 
arising  Cmm  Its-  use  as  an  aitpItaDcej  we 
pass  the  subject  without  conslderatloB.  For 
the-  ftiregolng  reasons  the  Judgment  and  or- 
der amafflrmad; 

Wis-    conenr:-   B&BBIBON^    J.;  TAN 


WITLFF  T.  STTPBRIOB  COURT  OF  SAIT 

JOAQUIN'  QOUHTX.    (S.  V.  IWl) 
(8QIR«me  Oomt  of  GaHCbrida.    Vkir,  2it  1885.> 

Rbobivrrs—Balk  op  BusiKBsa  Pkanwrs  Lrrc 
In  ft-  snlt-fl^r  the-  dlsBohrtltm-  of  a  pftrtner- 
sUp,  in  wUch  a:  reoeLwr  waa  appolated.  tbe 
oourt.  pradoite  lite,  map  ordvt  a.  sals  of  iba 
bnsinesa  and  good  ,  will  of  tbe  partnersliip.  tbe 
partnership  bein?  insolvent,  and  the  boalDesi 
being  earned  on  oy  the  reeravor  at  a. loss. 

Department'  1.  Writ  ot  review  to  superior 
court,  San  Joaquin  county;  J.  K.  Law,  Jndge; 

Petition  by  one  Wulfl  against  the  snperloi 
court  of  San  Joaquin  county  and  J.  K.  Law. 
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aetliig  Judge,  to  mtev  a  JudgmaDt  In  tbe  case 
of  one  PanuB  agalDal  yettttomr.  Jodgment 
AiBnoed. 

Paul  a  Morf  and  James  A.  Lodtitt,  Cor  pe- 
titioner. Jotin  B.  Bndd  and  V.  Ooold,  toe 
respondent 

OAROTTTTBk  J.  This  til  a  writ  of  rerlew. 
isaned  by  tbe  BWfnme  court  in  the  above- 
entitled  action,  to  review  the  action  of  the 
anperior  court  of  San  Joa<|ala  coanty,  In  or- 
dering a  sale  of  certain  partnership  property, 
now  In  tbe  hands  of  a  receiver,  consisting  of 
the  stock  and  good  will  in  a  certain  patnt^ 
oil,  and  wall  papar  baalneM-  In  tba  dty  of 
Stockton. 

The  action  ot  Psraons  Wolff  was  for  a 
dlsaolntloa  of  th»  partnership  and  an  ao- 
connttng;  Widfl  filed  his  answer;  denying 
the  allegations  at  the  eomphilnt,  and  the 
canse  had  not  CMoe  to  trial  at  the  time  the 
order  for  •  sale  of  the  partnership  hnsiness 
was  mada  It  Is  conlended:  iqian  the  part  of 
petitlMicr  that  nntU  a  dlsaolntlon  of  tbe  part^ 
nemMp-  had  been  dedsed  by  the  eenrt,  It  had 
no  power  to  ordee  a  sale  of  the  partnership 
boslnea,  and-  sacb  la  ttw  qnestton  prasented 
for  our  conriidaiattim.  The  moord  of  the 
lower  court  U  before  ua,  Indadlng  certain 
snpiriemaital  findings  of  fact  made  by  it, 
and  by  that  reoMd,  taken  as  a  whole,  ttalB 
jnrlsdtctiDnal  qnartlon.  nmst  be  determined. 
Bialr  T.  Hsmllton,  32  CaL  SS.  The  record 
diselDses  the  petHiMi  toe  sale  to  tiave  been 
filed  by  the  renelkw;.  and  the  petition  states 
that  the  partnership  la  large^  insolvent; 
that  It  la  for  the-  best  interests  ef  tlie  cxed^ 
Iters  and  Hie  partnendtip  that,  the  baainess 
be  Birid,  and  tlut  it  be  sold  as  a  wiiole;  that 
the  bvalness,  staiee  It  came  Into  the  hands  of 
the  reeetvec,  has  been  carried  <hi  at  a  loss, 
and  that  tbe  loas  will  be  stUl  further  increas- 
ed If  the  biurinesa  Is  contlmied;  that  tbe  bosU 
ncss  has  beeacoDducted  tnaimpersdidakllL- 
fnl  Meaner  by  the  receiver,  an  ezperlenead 
man;  smd  iSxais,  by  a  conttauaiKeiirf  tbebori- 
nees,  tbe  saei-to  will  be  dlss^ted  and.  lost  to 
tbe  partDeEvand  cradttors.  Tiihlng.  Into  cont- 
gtderation  tbe  f«c£  thsit  the  ssseta  were  not 
e<{nal  to  the  UablUtle%  and  thai  the  first 
claim  1^«n  the  assets  rested.  irtHi  the  oned- 
Item,  and  that  their  light  to  present  their 
clalBW  at  any  avbse^vfint,  8ta<»  ot  the  Uttga- 
tlon  was  atill  existent,  we  tlilnk  their  Inters 
esto  wue  proper  subject-matter  tor  the  ceg^ 
nisazice  of  the  court  in  deallne  with  these  as- 
sets, notwitlistajitding  they  were  in  no  way 
parties  to  the  record.  And,  taking  aU  the 
facts  into  CMMlderatlcHi,  we  see  no  excess  of 
power  exercised  by  the  trial  court  In  ord^r 
log  the  sals.  It  must  be  conceded  that  the 
court,  by  Its  recetvM,  had  the  power  to  sell 
perishable  propertj,  and  upon  the  showing 
here  made  this  business  was  clearly  property 
of  that  cluuacter.  The  araete  conslated  of 
artifdea  trade  and  tbe  good  will  of  the 
boslaeeB.   The  tangible  assets  were  becom- 


ing diselpafed  and  lost,  In  spite  of  care  and 
skill  In  tiie  management  of  them,  and  with- 
out these  SBseto  the  good  wfn  would  seem 
to  be  entirdy  valueless.  These  two  classes 
of  property  were  Indissolubly  connected,  and, 
if  the  mnrt  had  ^e  power  to>  s^  ettber,  It 
had  the  power  to  sell  both.  Likewise,  the 
book  accounts.  If  any  part  of  these  assets 
could  be  sold,  and  it  was  for  the  best  tnter- 
este  of  the  f^partnership  and  the  creditors 
that  these  acconnto  should  go  with  the  busi- 
ness, the  court  had  tbe  power  to  so  adjudge. 

A  UtigloiH  partner,  by  means  incident  to 
litigation,  might  be  able  to  delay  tbe  entry 
of  a  decree  of  dissolution  for  years  and  there- 
by encompass  the  uttra  destruction  of  the 
entire  partner^p  assets;  and  it  would  seem, 
in  the  li^rests  of  parties  having  claims  up- 
on these  assets,  that  a  court  of  equity  was 
vested  with  the  right  to  give  relief  by  con* 
verting  them  Into  moncr.  But  few  cases  in 
point  have  been  cited  upon  either  side.  ■  In 
Crane  v.  Ford,  1  ECopk.  Ch.  115,  the  power 
of  the  court  to  sell  partnership  property 
pendente  lite  is  fully  recognliied;  and  in  Mar- 
ten V.  Van  Schaick,  4  Paige.  478,  the  court 
said.  In  speaking  of  a  newspaper  partner- 
ship: "If  a  receiver  is  appointed,  he  must 
proceed  and  seH  the  establishment  without  de- 
lay, and  in  the  meantime  the  business  must 
be  carried  on  by  blm  as  usual,  so  that  the 
good  will  thereof  may  be  secured  to  the  pur- 
chaser, and  the  fuD  value  of  tiie  establish- 
ment realized  by  the  partners  on  such  sale. 
But  the  court  win  not  take  upon  Itself  the 
responsibility  of  continuing  the  publication 
of  a  political  paper  by  a  receiver  any  longer 
than  Is  absoiutely  Bcceasary  to  prevent  a 
sacrifice  of  the  propevty."  And  again,  In 
Williams  v.  Wilson,  4  Sandf.  Ch.  380.  tbe 
ceart  said;  "Then,  as  to  the  eourse  to  be 
pnssnedi  by  the  rootivev,  when  vested  wltb 
the  good  will  of  the  coneern.  It  Is  Impossible 
for  him  to  conduct  an  inaane  hoqiltal,  or  a 
lasaretto  for  toreiga  immlgtants.  The  only 
practical,  course  lit  for  him  to  sell  Immediate* 
1y  the  lease  of  the  premises  where  tbe  busi- 
ness was  ceadnctEdi  with  the  good  wiE  of 
the  bnslaeaa  and  the  mavableB  which,  belaig 
to  the  iDstltntlw.  And,  in  order  to.  give  e& 
flcaey  to  ttia' sals' of- tte  good  will,  either  ofi 
the  partias  may  beenne  the  psndiaser."  Am 
analogoas  principle  is  recognized  In  Mcljane 
V.  Bailread  Co.,  66  Cal.  62%  esOt  a*ffaa.  T48. 
In  tiw  eases  dted,  the  court  h^  its^  pos- 
sessed of  the  power  to  sell,  b^  reason  of  am 
actual,  preset  necessity  of  sal^  in  order 
tlubt  the  assets  might  be  piwaerved,  to  the 
final  good  fortune  of  the  parties  interested, 
therein.  There  was  no  more  reason,  for  a. 
sole  in  those  cases  tdian  la  this  case.  The- 
assets  of  the  present  partneiaUp  are  rapidly 
depreciating,  in  spite  of  the  eurdse  of  care 
and  skill  In  their  manaj^ment,  and  it  would 
appear  to  be  a  mere  matter  of  time  when 
they  would  become  wholly  lost  We  con- 
clude that  the  facts  In  tbe  present  case  aro- 
■ncfa  tiiat  a  power  of  sale  In  tJio  cooEt;  pen- 
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deDte  lite,  existed.  For  the  foregoing  rea- 
sons, the  orders  complained  of,  made  by  the 
trial  conrt,  were  within  Its  Jurisdiction,  and 
they  are  hereby  affirmed. 

Weconcnr:  HABRISON.J.;  VANFLEBT,X 


ROSENTHAL  et  ox.  t.  MEBCED  BANK. 
(Supreme  Oourt  of  CaMOTiUau  Not.  28,  ISOS.) 

H01IB8TBAI>— TSNAKCIBS  IN  CiOMllDN— DbBD— AVFI- 
DATIT    DeXVINO  G-BNDtNSNBB8 — 
ACKSOWLEDGMENT. 

1.  A  homestead  cannot  be  created  by  a  co- 
tenant  in  lands  held  as  such  cotenant, 

2.  Since  the  filing  of  a  declaration  of  home- 
stead by  a  tenant  In  lands  held  in  common  does 
not  create  a  homestead  therein,  a  snbseauent 
GOUTeyance  to  him  of  his  cotenant's  share  Is  in- 
effectual for  that  purpose. 

S.  The  mode  of  creating  a  homestead  In 
lands  as  prescribed  hj  Civ.  Code,  Sj  12G2-1264, 
is  escliisire. 

4.  Where,  In  an  action  to  quiet  title,  defend- 
ant claims  ander  a  deed  from  plaintiff,  a  copy 
of  which  is  annexed  tf)  the  answer,  and  plam- 
tiff  fails  to  file  or  serve  an  affidavit  denying  its 
Kemiineness  and  dae  execution,  they  are  "deem- 
ed admitted,"  under  Code  Civ.  Proc.  j  448,  and 
the  deed  need  not  be  put  In  evidence. 

5.  A  couveyance  of  land  other  than  a  home- 
stead, by  a  husband  alone,  transfers  his  title 
therem,  though  the  deed  is  not  acknowledged. 

Department  1.  Appeal  from  superior  court, 
Merced  county;  Joseph  H,  Budd,  Judge. 

Action  by  A.  Bosenthal  and  wife  against 
Merced  Bank,  a  corporation,  to  quiet  title. 
From  a  Judgment  for  plalntiffB,  defendant 
appeals.  Beversed. 

Jas.  F.  Peck,  for  appellant  Farrar  &  Os- 
trander,  for  respondents. 

PBBGUBIAM.  Rosenthal  and  wife  brought 
this  action  to  quiet  their  title  to  lot  7  In  block 
147  In  the  dt?  of  Merced.  The  complaint 
was  in  the  usual  form.  Defendant  answered, 
and,  in  addition  to  denials,  alleged  that  since 
July  20,  1893,  It  baa  been  the  owner  In  fee 
simple  of  said  premises,  "on  which  said  last- 
mentioned  date  the  said  plaintiffs  made,  ex- 
ecuted, acknowledged,  and  delivered  to  de* 
fendant  their  certain  deed  In  writing,  a  copy 
of  which  said  deed  is  hereto  annexed,  marked 
'Exhibit  A,'  and  hereby  referred  to  and  made 
a  part  hereof;  and  on  the  11th  of  October, 
1883,  in  an  action  then  pending  before  the 
superior  court  of  Merced  county,  between 
the  same  parties  hereto,  by  tne  Judgment  of 
said  court,  duly  given  and  made,  it  was  ad- 
Judged  and  decreed  that  said  deed  transfer^ 
red  and  conveyed  said  premises  described  In 
the  complaint  herein  to  defendant,  and  said 
Judgment  has  never  been  reversed,  annulled, 
or  set  aside,  and  the  same  Is  now  a  final 
Judgment  of  said  court."  Said  Exhibit  A, 
attached  to  said  answer,  purports  to  be  a 
4>opy  ot  a  deed  signed  by  A.  Rosenthal  and 
Betsy  Rosenthal,  said  signatures  being  fol- 
lowed by  the  words,  "Signed,  sealed,  and  de- 
livered in  the  presence  of  Samu^  C.  Bates," 


but  DO'  admowledcment  appears  thereon. 
The  plaintiffs  did  not  file  ot  serve  an  affidavit 
denying  the  g^olnenefls  and  due  execution 
of  said  deed.imder  the  provisions  of  section 
448,  Code  CIt.  Proc.  The  cause  was  tried  br 
the  court,  and  findings  and  judgment  were 
in  ftivor  of  the  plaintiffs;  and  from  said  judg- 
ment the  defendant  appeals  upon  the  Judg- 
ment roll.  Including  a  bUl  of  CTceptlons. 

A  preliminary  redtal,  under  the  head  of 
'TIndlngs  of  Fact  and  Conclusions  of  Law,** 
states,  among  other  things,  that  "the  defend- 
ant failed  and  refused  to  Introduce  any  evt- 
dmce  whatever  In  said  cause."  TiM  follow- 
lowing  are,  in  substance,  the  fiicts  fonnd, 
viz.:  That  plaintiffs  bm,  and  since  prior  to 
the  year  1877  have  been,  husband  and  wife; 
that  on  March  10, 1877,  <Siariea  Grodrer  was 
the  owner  In  fee  In  said  lot,  and  on  that  day 
granted  and  ctrnveyed  the  same  to  the  plabi- 
tiff  A.  Rosenthal  and  his  brother,  D.  Rosen- 
thal, and  that  said  deed  was  duly  recorded 
In  said  year;  that  on  and  prior  to  June  IS, 
1882,  the  plaintiffs  resided  with  their  family 
in  a  dwelling  house  upon  said  lot,  and  claim- 
ed and  used  said  lot  and  dwdliing  as  their 
home  and  homestead;  that  said  A.  Rosoithal 
has  never  selected  any  homestead;  that  aa 
the  15th  of  June,  1882,  said  Betsy  Rosenthal 
selected  the  said  lot  and  dwelling  lionse  as 
the  homestead  of  herself  and  her  said  hus- 
band, and  executed  and  acknowledged  the 
selection  and  declaration  of  said  homestead 
In  due  form  for  the  Joint  benefit  of  herself 
and  husband,  and  said  deeEaiatlon  was  duly 
filed  tyr  record  and  recorded  In  the  ofilce  of 
the  county  recorder  of  said  county  on  June 
16,  1882;  that  "said  premises  so  sdected  as 
a  homestead  were  at  the  time  of  such  selec- 
tion In  the  exdudTe  occupation  of  the  plain- 
tiffs, and  were  inclosed  with  a  picket  fence, 
and  they  have  been  ever  since  such  selection, 
and  are  now.  Inclosed  with  a  picket  fence, 
and  In  the  exclusive  possession  of  the  plain- 
tiffs, as  their  hom^tead,"  and  that  the  actual 
cash  value  of  said  premises  at  the  time  of 
said  selection  was  $2,500,  and  that  the  pres- 
ent actual  cash  value  does  not  exceed  $3,000; 
that  on  the  20th  day  of  July.  1883,  said  D. 
Rosenthal  executed  and  delivered  to  said  A 
Rosenthal  a  grant,  bargain,  and  sale  deed 
of  said  premises,  which  was  duly  acknowl- 
edged, and  was  afterwards,  on  the  4tb  day  of 
August,  1883,  duly  recorded;  and  that  plain- 
tiffs have  ever  since  the  execution  of  said 
deed  t>een  the  owners  in  fee,  and  as  their 
homestead,  oi  said  lot  No.  7,  mentioned  in  the 
complaint  The  bill  of  exceptions  specifies 
that  the  evidence  Is  Insnfflcleut  to  Justify  the 
finding  that  the  plaintiffs  have,  ever  since  the 
execution  of  said  deed  of  D.  Rosenthal  to  A 
Rosenthal,  been  the  owners  In  fee,  and  as 
their  bomratead,  of  the  said  lot,  because,  aa 
appellant  claims,  the  deed  alleged  In  defend- 
ant's answer,  and  the  genuineness  and  doe 
execution  of  which  are  admitted  by  the 
pleadings,  was  a  transfer  and  conveyance  of 
said  premises  from  plaintiffs  to  defmdant. 
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It  Is  admitted  by  plaintiffs*  attorney  that  no 
alfldaTit  deuylii£  the  genuineness  and  due 
execntlon  of  the  deed,  a  copy  of  which  was 
attached  to  defendant's  answer,  had  been 
made  or  served  upon  defendant.  Upon  thrae 
facts,  appellant  contends:  First,  that  a 
homestead  cannot  be  declared  upon  realty 
held  In  tenancy  in  common;  that,  therefore, 
the  lot  In  auestlon  was  not  a  homestead,  and 
could  be  conveyed  by  the  deed,  snch  as  Is 
attached  to  the  answer,  whether  It  was  ac- 
knowledged or  not;  and,  second,  that,  wheth- 
er the  lot  was  a  homestead  or  not,  all  the 
title  that  plaintiffs  attempted  to  prove  was 
acquired  by  them  prior  to  the  date  of  the 
deed  to  defendant,  set  out  In  the  answer, 
and  that  the  genuineness  and  due  execntlon 
of  that  deed  are  admitted  by  the  pleadings, 
plaintiffs  having  failed  to  file  an  affidavit  de- 
nying its  genuineness  and  due  execution.  It 
is  conceded  that,  at  the  time  the  declaration 
of  homestead  was  filed,  the  legal  title  to  the 
lot'ln  question  was  vested  In  A.  and  D.  Ro- 
senthal, as  tenants  In  common. 

It  has  been  uniformly  held  In  this  state 
that  a  homestead  cannot  be  created  upon 
land  held  in  cotenancy,  or  tenancy  In  com- 
mon, in  favor  of  one  of  the  cotenants  (Wolf 
V.  Fleischacker,  6  Cal.  244;  Oiblln  v.  Jordan, 
6  Cal.  416;  Beaton  v.  Son,  82  Cal.  481;  Ca- 
meto  T.  Dupny,  47  CaL  79;  Bank  v.  De  la 
Guerra,  61  OaJ.  109;  Fitzgerald  v.  Fernan- 
dez, 71  Cal.  S04, 12  Pac.  662),  even  though  the 
declarant  supposed  himself  to  be  the  sole 
owner  (Seaton  v.  Son,  32  Cal.  481),  and  that 
a  conveyance  by  the  husband  and  wife  of  an 
undivided  moiety  of  the  land  would  destroy 
the  homestead  right  (Carroll  v.  Ellis,  63  G&l. 
440).  As  early  as  1866  It  was  said,  In  an< 
swer  to  an  effort 'to  overturn  this  rule:  "It 
is  now  too  late  to  reinvestigate  the  reasons 
upon  which  those  decisions  are  based.  The 
first  of  the  series  (Wolf  v.  Fleischacker)  was 
made  nine  years  ago.  The  decision  was 
affirmed  In  several  cases  [naming  them],  and 
since  that  time  the  construction  of  the  stat- 
ute upon  the  point  involved  has  been  regard- 
ed as  settled.  The  parties  In  this  case  may 
have  relied  upon  those  decisions  In  dispensing 
with  the  signature  of  the  wife  to  the  mort- 
gage." Bllas  V.  Yerdugo,  27  Cal.  418.  As  re- 
cently as  In  Re  Carrlger's  Estate,  40  Pac. 
1082,  It  was  said:  "It  Is  well  settled  in  this 
state  that  a  homestead  cannot  be  created  by 
a  cotenant  in  lands  held  by  tenancy  In  com- 
mon.** ITndn  these  uniform  decisions,  It 
must  be  held  that,  at  the  time  that  the  decla- 
ration of  homestead  was  filed  by  Mrs.  Rosen- 
thal, the  land  was  not  susceptible  of  being 
Impressed  wltti  a  homestead.  It  Is  equally 
clear  that,  unless  the  l9.nd  was  impressed 
with  the  ebaracteristlcB  of  a  homestead  at 
th»  time  of  making  and  filing  her  declara- 
tion, it  did  not  become  a  homestead  by  any 
snbsequent  act  of  a  third  party,  or  by  the 
nibsequent  conveyance  from  the  cotenant  to 
her  husband.  See  Reynolds  v.  Plidey,  6  Cal. 
Wt.  Sections  1282-1264  ot  the  OLySI  Oode 
T.42P.no.7— 41 


prescribe  the  mode  of  creating  a  homestead 
In  lands,  and  the  mode  thus  prMcrlbed  ia 
exclusive. 

The  declaration  of  homestead  by  Mrs.  Ro- 
senthal did  not,  therefore,  create  a  home- 
stead In  the  land,  and  the  title  of  her  bus- 
band  therein  was  not  affected,  but  could  b* 
conveyed  by  a  deed  from  himself  alone;  and 
It  was  not  necessary  that  his  deed  should  be 
acknowledged,  In  order  to  be  effective  as  a 
transfer  of  his  title.  A  copy  of  this  deed 
was  annexed  to  the  answer  of  the  defendant, 
and,  as  the  plaintiffs  did  not  file  an  affidavit 
denying  Its  genuineness  and  due  execution, 
they  are  "deemed  admitted"  (Oooe  Civ.  Proc 
§  448),  and  it  was  not  necessary  for  the  de- 
fendant to  offer  the  deed  In  evidence.  The 
Judgment  la  reversed. 


BLyTHO  T.  ATRBS  et  al.  (S.  7.  119.) 

(Supreme  Court  of  California.  Nov.  80,  1896.) 

FROBA.TB  FbAOTIOB— E^fTRT  OT  DECBBB. 

A  proceeding  under  Code  Civ.  Proc.  1 
1664,'provicling  that  any  person  claiming  to  be 
heir  to  a  decedent  may  file  a  petition  to  the 
probate  court  praTlog  It  to  declare  the  rights  of 
all  persons  in  the  estate,  1b  not  a  civil  action, 
within  section  668,  requiring  that  judgments 
shell  be  entered  In  the  "judgment  book":  and 
the  entry  of  a  decree  in  such  a  proceeding  in 
the  minute  book  of  the  probate  court  b  suffi- 
cient. 

In  batk.  Appeal  from  enperlor  const,  city 
and  county  of  San  Francleco;  3.  V.  Coffey, 

Judge. 

Proceeding  by  Flwence  Blytlie  ag^nst 
Abble  Ayree  end  othwa  to  determine  the 
rights  of  all  p&mmB  In  the  estate  of  Thomas 
H.  Blyth^  deceaaed.  D^endanta*  motion  to 
dismiss  the  proceeding  was  iatML,  and  tbey 
appeal.  Affirmed. 

S.  W.  A  E.  B.  Holladay,  for  appdlants. 
Garber,  Boalt  &  Bishop,  W.  W.  Foote,  W. 
H.  H.  Hart,  and  Henry  L  Kowalaky,  for  r»> 

spondent 

HBNSHAW,  3.  Appellant  Henry  T.  Blythe 
and  others  moved  the  court  sitting  In  the 
matter  of  said  estate  to  dismiss  the  above- 
entitled  proceeding,  upon  the  ground  that 
the  party  entitled  to  Judgment  therein  had 
neglected  to  demand  and  hare  the  same  en- 
tered for  more  than  six  months.  Code  Olv. 
Proc.  S  581,  BUM.  6.  His  motion  being  de- 
nied, this  i^»peal  is  taken. 

The  facts  are  that  In  the  proceeding  bad 
under  section  1664  of  the  Code  of  ClvU  Pro- 
cedure,! in  the  matter  of  aald  estate,  the  or- 
der or  decree' of  the  court  determining  heir- 
ship and  rights  to  property  was  njion  Octo- 
ber 22,  1890,  spread  at  length  upon  the  pro- 


1  Code  av.  Proc.  |  1664,  provides  that  any 
person  claiming  to  be  heir  to  a  decedent  may 
file  a  petiUon  in  the  probate  court  praying  ^ 
court  to  declare  the  rights  of  all  persons  in  the 
estatSL 
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bate  mlnotee.  as  required  by  sectton  aC 
the  Code  of  CtvU  Procedure  A|>pella»t  pros* 
ecuted  bis  appeal  from  tbls  decree^  baslnc 
It,  as  appears  from  the  tnuucrlpt  tbeMln 
filed,  upon  the  entry  thereof  made  In  tbA 
mlnnte  book.  That  appeal  having  been- de- 
cided adversely  to  his  contention,  he  mokes 
this  motion  to  dismiss  all  proceedings  taken 
tmder  said  section  1664,  for  the  neglect  oC 
respondent,  but  lately  dlscorered.  In  falling 
to  hare  the  decree  or  Judgment  ^m  which 
he  appealed  entered  In  the  proper  book.  To 
support  the  contention,  the  claim  Is  mada 
that  the  proceeding  under  section  xesA,  Cods 
ClT.  Proc,  Is  a  civil  action;  that  the  final  do- 
termlnaUoQ  of  a  civil  action  Is  a  judgment; 
that  a  judgment  must  be  entered  In  a.  Judg- 
ment book  (Id.  I  6G8);  that  this  judgment 
admittedly  was  not  so  entered;  and  that  the 
penalty  for  the  omission  should  be  a  dis- 
missal. 

But  the  proceeding  under  section  1664, 
Code  dv,  Proc.,  while  partaking  tai  form  of 
the  nature  of  a  dvU  action.  Is  not  a  civil 
action;  and  the  final  determination,  while 
having  features  In  common  with  a  Judgment, 
Is  not  a  Judgment  In  a  dvlt  action.  It  Is 
unnecessary  to  discuss  the  nature  and  scope 
of  this  proceeding,  for  that  has  already  been 
elaborately  done  in  this  estate  In  Blythe  t. 
Ayres.  102  CaL  251  258,  86  Pac  522,  as  well 
as  In  the  case  of  In  re  Burton.  08  Cal.  468,  20 
Pac.  86y  where  It  Is  said:  **The  proceeding 
permitted  by  secttou  1601  of  the  Code  ot 
Civil  f*rocedare  is  a  apedal  proceeding 
(Smith  T.  Westerfldd,  88  Cal.  874.  26  Pac. 
20U),  and  Is  embraced  within  the  scope  of 
'matter  la  probate'  as  dearly  as  la  the  pro- 
ceeding tor  the  sale  of  real  property  to  pay 
debts  of  an  estate."  Moreover,  the  very  con- 
tention raised  upon  this  appeal  has  twtc*  b«- 
ton  been  presented  in  motions  made  by  par- 
ties to  the  original  proceeding,  and  both 
times  decided  against  the  contention.  In 
Blythe  V.  Ayres,  No.  15,479  (36  Pac.  588),  the 
record  showed  the  entry  of  the  decree  ap- 
pealed from  in  the  probate  minute  book,  and 
a  motion  was  made  to  recall  tbe  remittitur 
as  having  been  Improvidentiy  issued,  upon 
the  ground  that  the  record  disclosed  that  no 
entry  of  the  Judgment  appealed  from  had 
been  made,  the  point  made  being  that  the 
entry  should  have  been  made  In  tbe  judg- 
ment book;  and  In  Blythe  v.  Ayres,  No.  15,- 
788  (38  Pac.  IIOS),  tbe  motion  was  made  afU 
er  suggestion  of  a  dimination  of  the  record, 
for  that  it  did  not  disclose  an  entry  of  the 
Judgment,  and  the  entry  shown  to  have  been 
made  In  the  minute  book  wag  not  sufflclent. 
In  denying  these  motions,  since  consent 
could  not  confer  Jurisdiction.  It  was  of  ne- 
cessity held  that  tbe  final  decree,  when 
spread  at  length  upon  the  minute  book  of  the 
court  In  probate,  was  properly  entered.  The 
order  appealed  from  Is  affirmed. 

We  concur:  McFARI^AND,  J.;  VAN 
FliEBT,  J.;  QABOUTTB,  J.;  TflMPUD^  J, 


In  m  BliTTHBTS  I18TATB.   (S.  P.  88.) 
(SnpKVOM  Court  of  Gidiftiniia.   Nor.  1895.> 
■nemws  akd  ADMimsnuTrrrs— FsounFaAO- 

TICB--JCI>aHBHT~Bl«ntT. 

An  aBiiy  of  a  Jodpiient  In  probate  pn>> 
ceedlngs  la.  tka  oinwte  UmA  instead  of  tbe 
judxment  fnok  ie  suflSclent  tu  sostaia  a  decree 
of  alstrtbntion  baaed  thereon. 

In  bank.  Ajfpeal  fnun  sqjnlai:  coort,  fdty 
and  county  of  Sui  Fnutciseo;  J.  V.  GolBQy» 
Judge. 

Appeal  by  Ifeni?  X.  Blyttao  ai^  others  tnm 
a  decrse  of  cttstrlbntion  In  tiw  msttar  of  tiw 
sstata  of  IStomas  a.  Blythe.  Afflnned. 

S.W. &ILELHfdladnr.  fisrsppelaBta.  0«r- 
bsr,  Beatt  &  BWu«k  W.  H.  B.  Hart.  W.  W. 
FootSk  H.  I.  Howalaki^  ami  T.  I.  Bergtai.  for 
iMpsndeut 

HENSHAW.  J.  Thia  la  an  appeal  bj  Hen- 
IT  T.  Blytbs  and  otbeis  from  tha  dacne  eC 
dlstrlbvtiiDn  la  the  matter  «f  tfas  a]iove>eD- 
titied  estate.  The  petition  Cor  dtotrlbutioa 
was  presantfld  by  FIomuqs  BIytha.  Sba  vnt- 
red»  as  the  foundation  of  bar  dalnt,  the  de- 
cision and  judgment  mads  la  tha  matter  ot 
said  estate  In  the  proceeding  entitled  "Flor- 
ence Blythe  ts.  AbU*  Aysas  et  aV'  The  ap- 
pellants appeared,  joliied  Isme  with  tiie  petl> 
tl<m«,  and  pleaded  aol  tlel  laceid.  Upini  the 
heariotf  the  decision  of  the  eenrt  as  aatsred  la 
the  probate  minute  book  upon  Octtdm  2^ 
XSOO^  was  offered  and  admlttal  in  evidence 
over  the  objection  of  appellants.  Appellants, 
Is  turn.  "QlCnBd  and  demanded  that  they  be 
permitted  to  prora  that  no  sucb  jadgmeBt  ex- 
isted agalnat  them  as  la  alleged  against  them 
in  the  sfOd  petition  for  distclbntloo,  because 
tbe  said  judgment  (randeiied  Oetotm  22. 180u. 
In  tbe  action  or  prooeading  of  Floreoaee  Blythe 
vs.  Abble  Ayres  et  at)  had  asver  been  enter- 
ed In  the  judgment  book;  the  time  to  ap- 
peal from  said  judgment  bad  new  arriv- 
ed; the  aaid  judgment  had  nerar  been  enter- 
ed; tbe  actlou  or  prooeeding  was  stUI  pend- 
ing; the  alleged  ttppeaX  taken  by  Houy  T. 
Blythe  et  al.  as  from  said  judgmuit  was 
taken  by  Inadvertence,  under  the  Impreeslon 
that  said  judgmmt  bad  been  altered,  and 
wlthovt  the  knowledge  of  said  parties  or 
their  attorneys  of  tike  aoneatry  of  said  judg- 
ment; that  said  Henry  T.  Blythe  et  aL  wtt» 
parties  defendant  In  said  action  or  proceed- 
ing, and  were  making  a  bona  fide  olaim  ce  tbe 
heirship  and  ownership  of  said  estate;  tlal 
said  alleged  appeal  of  Heairy  T.  Blythe  et  aL 
as  from  said  judgment  was  futile;  that  the 
action  of  the  sutMume  court  as  in  afirmhig 
said  judgmwt  was  witiurat  jurtBdIctton  and 
void;  that  Its  remittitur  to  tiie  aupetlor  court 
certifying  Its  said  ac'tim  was  void;  that  said 
remittitur  was  never  attadied  to  the  jndg* 
Tomt  roll,  and  no  mlnnte  of  said  afllrmanee 
of  the  supreme  court  was  CTer  entered  on  the 
docket  of  said  mperiot  eourt"  The  court 
sustained  the  objection  «C  petititmsr  to  tUs 
offier;  The  offar»  It  wtU  bt  abaemd,  was  to- 
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abpw  <hH  tt»  hHmsM  lilgmt  dM  aot  gttit 
^ncn1  tt.baA.»mr1iMSL<tiitwe<JB  the  jvOff^ 

«  thafeltM  feMD  MMtMd.  Indeed^  peO- 
tfaawr  Milt  tan-  mam  ivn  tka  mBiiiwritg» 
dnntev  tbi*:  attar  kari  beoi  naAs  fa  Ibt  nls- 
ntB  hoi^  ^bat  Oiv  vKltif  wav  nffldent  luui 
thtitt  ben  detited  Jb  the  natter  tfaie  «e> 
tate.  finite  iL  AiyreB  9.  UB?  fiaft  No- 
mw  as.  itm  «  Pae,  ecu  nert  m 
than  bcfloretlifeconrt  JU  aAmurtlve  mamtng 
<tf  a  ■afflotant'Cdmr.  VHrappaBaBta  to  lam 
pnonraA  that  It  ma  sat  enterad  In  anae  otbv 
^aak  toiM  net  iam  aAnmtasad  Ifaaa,  aad 
tfae  laCaaaA  o£  the  cnnrt  to  wMmr  tbaa  to 
wake  aacli  pmtf  eoald  aot  hare  b^niel  tbiem. 
TbB  dKrae  and.  aada:  oppaiBBd  from  aie  tit- 

Tbe  ODder  c#  tUs-cOMt  niade  upon  applloa- 
ItoB  of  appgHanta  harala,  ftrafcitng  tte  pro- 
bate oaart  Aoui  pneaedliis  fartfear  la  tbe 
matter  «C  the  dlatiftaant  oC  aaU  eatate^  la  al- 
ee Taeatedaad  rtlnariTort 

Wa  ooaear:  lieVABl/AND,  3.;  VAN 
Wl^aa,  JL;  O^JIOUTTE,  J.;  TBMPLB,  7. 


U  i»  BLTmn^B  TBSSAinS.  (&  F.  2070 

Appaid  of  DAYia 

fSwproae  Court  of  Csliftnuis.  Nor.  80,.  ISdS.) 

ExaoimiM  AHV  ADMINI8TBATOB8— Appeal  tboh 
FxeuTB— JuDeiiniT— EviDBUCB. 

1.  The  dedsioo  of  the  trial  court  against  & 
dbin  of  Uo^ip  W  an  hrteBtate,  tin  claim  be- 
ing based  on  szceediDcir  Uabt  kwA  flimsy  erri- 
dence.  will  act  be  diaturbeo. 

2.  A  judgment  of  distribntton  of  a  deced- 
mf  ■  estate  will  not  be  dlatorbed  on  appeal  by 
a  P««L  not  intnvBted  tn  the  cstafte. 

In  bank:.  Appeal  from  superior  court,  city 
and  county  of  Km  Francisco;  J.  V.  CoCTey, 
Judge. 

Appeal  by-  Sarah  Davis  from  a  decree  of 
distrtbatlon  In  the  matter  of  the  estate  of 
Thomas  H.  Blythe.  Affirmed. 

For  other  appeals,  see  36  Pac  B22,  688,  S7 
Pac.  8£e,  and  42  Pac.  QiZ. 

Timothy  J_  hyotm,  John  H.  Dwhrt,  and 
Jaa.  Atra  Watt,  for  appellaat  W.  H.  a. 
Hart,  OaKbn,  Bcelt  &  Btatec^  H.  L  Koml- 
aky,  and  W.  W.  Footed  Cor  napscdent 

McFARLAND,  J.  This  la  an  apperi.  by 
SaraJti  Etefia  Irom  &  decree  of  dtetribution  to 
Florence  Blythe  Hinakley  of  the  property  aad 
estate  of  Thomas  H.  Blythe.  deceased.  The 
said  B^e  died  tnteettte  In  April,  1863. 
Letters  of  administration  npoa  Ha  estate  were 
issued  In  that  year  to  Philip  A.  Roach,  who 
was  af  terwaxda  neoeedal  tv  etbezs  as  ad- 
mlniatcatora.  Mom  than  ene  jmc  after  tte 
issuance  of  letters  tbe  osftmidHtt  beraiav 
Florence  Blythe  Hinckley,— then  Florence 
Blythe,— 0(Hnmenced  proceedings  under  sec- 
tion IBM  <tf  the  Code  of  GiTlI  Procedure  to 


bare  tbm  dafana  ct  all  peraaaa  to  lalfl  oatate^ 
and  Ita  dhmbattw^  aaoertained  and  dechred 
In  tbe  mamisr  paeriaed  1^  ttnt  aectloa.  She* 
filed  her  petition  In  October,  1886,  claiming  -to 
be  the  Aagbter  aai  arte  heir    said  deceased, 
aaid  enlttled  to  tba  ^HatritnHon  ef  Ua  ivbola 
eatetOfc  The  court  duly  ande  an  <nder  reqnir- 
Img  an  psnona,  named  ornaaased,  to  appear 
OB  Fobruary  1, 1888,  aad  caddbtt  tbetar  dalma 
of  helnidp,  owoersUp,  er  brterost  in  said  es- 
taae,  which  was  duly  pabHshed;  and  on  said 
day-  nearly  300  peraona  appeared,  ^daimlng 
aocb  h^hlp.  WKhln  t&e  time  preeoribed  bx 
bnr,  aatd  Florence  filed  hw  eompbttait,  eetOnr 
forth  the  facta  cosstitntteg  her  helrsMp  to  the 
deceaaed,  and  ber  claim  to  said  catato;  and 
tba  anmennis  perecma  wbo  had  aj^teand  filed 
pteadingB,  or  "answers,"  as  they  are  caDed 
In  tbe  section,  setting  op  the  facto  constttnting 
their  claims  to  belt^p  and  distribution. 
They  are  mosUy  aasociated  In  certain  groups, 
and  tlietr  dalma  were  mostly  tneorafstent 
with  aad  hostile  to  eacb  etber;  each  gronp 
eontoDding  that  the  deceased  was  descended 
from  parento  dUFnent  from  those  alleged  by 
^ber  of  tbe  other  didmants.  After  various 
proceedings,  not  neeessoTy  to  be  nenfloned 
here,  and  after  a  full  hearing  md  trial,  the 
court,  in  October,  1800,  made  Ha  deeidon  and 
entered  Its  decrae  or  Jndgment,  by  which  tt 
was  adjudged  and  decreed  that  fhe  said  Flor- 
ence was  the  danvbCn-  of  aaM  deceaaed,  and 
his  sole  b^,  and  ther^tote  enOtled  to  tbe 
dlsMbatlon  ef  the  wbt^  ot  odd  estate;  and 
tiiat  neltber  i^  tbe  ssM  persons  appearing  aa 
aforesaid,  nor  any  other  person,  was  heir  to 
sold  deceased,  or  entitled  to  any  of  said  es- 
tate.  From  tMs  jodgment  Tatieoi  appeals 
wore  taken,  but  upon  all  the  appeals  the 
Judgment  was  afflrmed.  See  Bilythe  r.  Ayres, 
102  Cel.        30  Pac.  522.  also  eight  othor 
exses  there  mentioned;  Id.,  90  Cat  632,  31 
Pac.  915;   Hinckley  t.  Ayres  (No.  15,783) 
105*  Cal.  357,  38  Pac.  735.   Two  of  the  per- 
SODS  who  appeared  and  answered  and  took 
appeals,  as  above  stated,  were  WUHam  Sav- 
age and  bis  bruthK,  David  Savage;  and  these 
two  were  brothers  of  the  appellant  Sarah 
Davla.  These  two  brothers,  during  the  above- 
menttened  proceedings,  presented  and  contest- 
ed for  the  claim  of  tbe  group  called  the  "Lon- 
don Savages";  and  this  appelant,  although 
she  knew  that  this  claim,  tn  which  she  was 
toterested  Jointly  with  ber  brothers,  was  thus 
being  litigated,  and  gave  testimony,  by  a 
doposttton,  for  ber  brothers  ia  support  of  that 
daim,  did  not  appear  as  a  party;  and  she 
now  dalms  the  right  to  open  up  and  again 
contest  for  the  said  alleged  London  Savage 
beb^hip.  end  to  disregard  all  the  preceedinga 
and  decisions  above  mentioned, — which,  after 
full  a»d  protracted  tttlgation  resulted  in  the 
Jvdlcla]  determination  of  aH  said  conflicting 
ctalus  -in  ftavor  of  said  Floreitce,— upra  the 
ground  that  thae  was  no  legi^  service  upon 
appellant  of  the  notice  of  said  proceeding,  be- 
cause she  was  not  Individually  named  In  said 
notice  or  In  an  affidavit  for  pnUlcation.  Of 
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cenme,  nnder  these  circomBtaiices,  abe  b  en- 
titled to  no  equitable  cooBlderatloD.  and  most 
sUnd  upon  taer  strict  legal  rights,  If  any  socb 
cibe  lias. 

The  contention  of  appellant  Is  that  the  said 
pnoceecUngs  and  decree  under  Code  CIt.  Proc. 
S  IGOi  (styled  "Blythe  v.  Ayres")  are  not  con- 
c-lusive  as  against  her.  But  that  question  does 
aiot  necessarily  arise  in  this  case.  Conslder- 
ias  the  state  of  the  law  before  the  enactment 
tit  section  16G4,  the  character  of  the  remedy 
which  that  section  was  Intended  to  provide  is 
4iuite  apparent.    It  was  Intended  to  construct 
«  wider,  better,  and  more  just  and  effective 
.method  of  determining  heirship  to  one  dying 
iuti'state,  wliere  there  are  many  conflicting 
^•laiinants  of  such  heirship.  It  gives  a  long« 
itlnie,  and  affords  ampler  opportunities  to  con- 
testants to  present  and  litigate  their  claims, 
4han  they  formerly  had,  when  the  ordinary 
4lcci«e  of  distribution  was  conclusive;  and 
■we  have  no  doubt  that  tbe  legislature  intend- 
ed by  said  section  to  make  the  decree  under 
at  conclusive  against  all  persons,  and  the  uu- 
<luestioned  basis  for  the  decree  of  dlstrlbu- 
tloD  which  was  to  follow.    And  this,  of 
course,  the  legislature  could  do  In  a  proceed- 
iliig  la  rem,  such  as  the  one  under  discussion, 
fiut  we  are  not  called  upon  in  this  case  to 
•determine  definitely  whether  or  not  the  some- 
what bungling  language  of  the  section  has  in 
any  material  way  obscured  what  was  ap- 
parently the  legislative  Intent   In  the  case 
Mt  bar  the  question  arises  upon  the  objectlona 
tiy  appellant  to  the  Introduction  by  the  re- 
spondent of  the  prior  proceedings  hi  the  ad- 
ninistratlon  of  the  estate  of  Thomas  H. 
Blythe,  Including  the  proceedings  under  said 
section  IQ&i,  and  tbe  Judgment  and  decree 
leudered  therein.   These  proceedings  were 
properly  set  forth  by  respondent  in  her  peti- 
tion for  distribution,  and  they  were  all  spe- 
dfleally  denied  by  the  appellant  In  her  answer 
to  said  petition.   If  there  Is  any  one  of  the 
averments  of  the  petition— from  the  death  of 
Blythe  to  the  moment  when  the  answer  was 
filed— that  Is  not  denied  by  the  answer  we 
have  failed  to  discover  it.   The  English  lan- 
guage seems  to  have  been  tortured  In  the  an- 
swer through  apparent  fear  that  tbe  denials 
anight  not  be  considered  comprehensive  and 
complete.    She  denies  that  any  proceeding 
-was  taken  under  section  1664,  or  that  any  per- 
son appeared  and  filed  an  answer  therein,  or 
tliat  any  Juf^ment  was  rendered,  or  any  ap- 
%uMl  taken  by  any  one.   The  following  are 
■sotbe  specimens  of  said  denials:  "The  said 
Saiah  Davis  denies  that  s^d  or  any  decision 
so  duly  or  otherwise  given  or  made  or  as 
aforesaid  or  otherwise  or  at  all  was  in  the 
words  or  figures  following,  to  wit,  as  set 
fortb  In  the  said  petition,  or  otherwise  or  at 
mR."   "The  said  Sarah  Davis  denies  that  said 
^  any  judgment  so  or  otherwise  duly  or 
attwrwlae  glTfln  or  made  or  altered  or  otber- 


wise  as  aforesaid  or  otherwise  w  at  all  was 
or  is  In  words  ot  figures  following,  to  wit,  as 
set  forth  in  the  aald  petition,  or  otherwise  or 
at  all."   "The  said  Sarah  Davis  denlea  that 
the  said  or  any  judgment  atlU  remains  In  full 
or  any  force  or  effect  or  otherwise  or  at  all. 
or  has  not  been  In  any  wise  reversed  or  va- 
cated or  annulled,  or  that  certain  or  any  at 
the  aforesaid  parties,  or  any  party  who  ap- 
peared as  above  stated  or  otherwise  In  said 
cause  or  any  cause,  or  at  all,  or  who  ap- 
peared upon  the  or  any  trial  of  said  or  any 
cause  as  above  or  otherwise  stated,  or  at  all, 
appealed  from  said  or  any  judgment  to  tbe 
supreme  or  any  court  of  said  or  any  state  of 
California  or  otherwise  or  at  all,"  etc.;  and 
It  is  denied  in  similar  verbiage  that  *the  su- 
preme court  or  any  court  or  otherwise  or  at 
all"  rendered  judgments  on  said  appeals.  It 
Is  quite  apparent,  therefore,  that  the  said 
evidence  objected  to  was  properly  Introdoced 
In  proof  of  averments  denied  by  the  appellant, 
and  necessary  to  respondent's  application  for 
dist-lbntlon.   Moreova,  the  evidence  object- 
ed to  was  admissible,  generally,  as  proaC  of 
respcmdent's  status  as  sole  heir  of  the  de- 
ceased.  Whether  It  would  be  conclusive  as 
against  appellant,  or  whether  it  would  har« 
been  evidence  at  all  against  her  on  the  qae»- 
tlon  of  the  status  of  respondent,  if  appdlant 
were  "Interested  In  the  estate,"  is,  as  before 
stated,  not  a  necessary  question  here.  Upon 
the  issue  of  ho-  Interest  In  the  estate  the  court 
below  allowed  her  to  Introduce  all  the  evi- 
dence she  had  to  offer;  and  it  found  that  she 
is  In  no  manner  akin  to  said  Blythe,  deceased, 
and  has  no  interest  In  or  claim  to  any  of  bis 
estate.   It  Is  contended  that  the  flndlng  is 
against  the  evidence,  and  that  we  ought  to 
say  here  that  upon  the  testimony  Introduced 
by  appellant  the  court  below  should  have 
found  that  she  ia  akin  to  the  deceased,  and 
has  an  Interest  In  his  estate.   But  the  testi- 
mony on  that  point  was  of  an  exceedingly 
slight  and  flimsy  character,  and  we  would 
be  without  warrant  In  disturbing  the  conclu- 
sion of  the  trial  judge  on  this  question  of 
fact   See  Biankman  v.  Vallejo,  15  Gal.  G46; 
Mogk  V.  Peterson,  75  CaL  501.  17  Pac  446; 
Baker  r.  Insurance  Co.,  79  CaL  41,  21  Pae 
357;  Blwood  v.  Telegraph  Co.,  4B  N.  T.  553; 
Slpple  V.  State.  99  N.  Y.  289,  1  N.  B.  882,  and 
S  N.  B.  657.   Therefore,  as  the  appellant  has 
no  Interest  In  the  estate,  she  Is  not  concerned 
with  Its  distribution.    There  are  no  other 
points  In  the  case  necessary  to  be  noticed. 
Tbe  judgment  and  decree  of  distribution  ap- 
pealed tnm  are  lUBOrmed. 

We  concur:  HBNSHAW,  J.;  TAN  rUBElT, 

J.;  GAROUTTB,  J. 

BBATTf ,  a  J.,  and  HARBISON.  J.,  aeem- 

Ilng  themselves  disqualiflo^  took  do  part  In 
the  dedskn  of  tUs  AM 
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In  re  MULLIN'S  ESTATE.  (S.  F.  8.) 
<Saprema  Cktnrt  of  Galifornlft.   Dec.  S,  1895. 

WlTKBSB— PBITn^EOBD  COHKUNIOITIOMS  —  CBOM- 
fiXAMINATIOIT— WiLLB— EXXODTIOK — SlOHlTUBB 

or  Testator— PoBuoATioic—BiQDsaT  «o  Wit- 
XB88  TO  Sign. 

1.  Code  Civ.  Proc.  1 1881,  snbd.  2,  proTidlnc 
that  an  attorney  cannot  be  examined,  without 
the  consent  of  his  client,  as  to  commnnicationg 
made  to  him  by  the  client  in  the  coorae  of  pro- 
fessional employment,  does  not  preclude  an  at- 
torney who  wibiessed  a  will  he  had  drawn  for 
decedent  from  testifying  aa  to  testator's  mental 
capacity  and  Inatmctions  in  regard  to  the  will, 
as,  by  requesting  him  to  witness  the  will,  de- 
cedent waived  the  proTisions  of  the  statute. 

2.  Nor  does  subdiTision  4,  which  containa 
the  same  proviirion  in  regard  to  pbTnciana^  pfe- 
dade  the  physician  who  attended  decedent  dor- 
Ing  his  sickness,  and  who,  at  decedent's  re- 
quest, witnessed  ihe  wiU,  testifying  aa  to 
hia  mental  capacity. 

8.  Such  physician,  after  testifying  aa  to  de- 
cedent's mental  capacity,  may  be  cross-exam- 
ined as  to  his  learning  and  qnaliflcaticniB  as  an 
expert,  and  as  to  the  character  of  decedent's 
sicaness. 

4.  That  testator,  in  response  to  the  state- 
ment  of  his  attorney  In  regard  to  signing  the 
will,  that  "You  can  make  ^our  cross,  and  I  can 
si^  for  you,  if  you  so  direct,"  stated,  "Very 
well;  do  so,  shows  a  sufficient  signature  by 
testator. 

5.  The  testator.  In  response  to  the  question 
of  bis  attorney,  "What  is  this  instrameat?" 
(testator  having  just  signed  it),  responded, 
"That  is  my  wtU."  is  a  snfiicient  publication. 

6.  That  testator.  In  response  to  the  ques- 
tion of  hia  attorney  as  to  whether  he  wished 
certain  persons,  in  whose  presence  be  had  just 
signed  and  acknowledged  his  will,  to  witness 
the  same,  answered  "Tes,"  is  a  sufficient  request 
for  such  persons  to  witness  the  wilL 

Department  Z  Appeal  from  saperlw  court, 
city  and  county  of  San  Frandsco;  J.  V.  Cof- 
fey, Judge. 

Appeal  by  Mary  T.  Mullln,  In  the  contest  of 
a  will  in  the  matter  of  the  estate  of  Henry  B. 
MulUn,  from  a  Judgment  refusing  to  admit 
a  will  to  probate.  Reversed. 

Geo.  A.  Proctor  and  D.  I.  Mahoney,  for  ap- 
pellant   Donne  &  McPlke,  for  respondent 

HENSHAW,  J.  Mary  T.  MnlUn,  widow  of 
deceased,  offered  bis  will  for  probate.  A 
contest  over  its  administration  was  raised  by 
the  brotbera  and  sister  of  the  deceased.  Tbe 
jury,  upon  special  issues  presented  for  their 
consideration,  found  that  tbe  deceased  at  tbe 
time  of  the  making  of  the  purported  will  was 
not  of  sound  and  disposing  mind;  that  the 
deceased  did  not  subscribe  his  name  to  the 
will,  nor  did  any  person  so  subscribe  his 
name  In  his  presence  and  by  bis  direction^ 
tbat  no  Bucfa  sutwcription  was  made  In  tbe 
presence  of  the  attesting  witnesses,  or  was 
acknowledged  by  deceased  to  them  to  bare 
been  made  by  him  or  by  bis  authority.  In 
accordance  with  these  flndiuga,  the  court  en- 
tered its  Judgment  and  decree  denying  tbe  In- 
Btmment  probate,  and  from  this  decree,  and 
from  tbe  order  denying  a  new  trial,  tbe  pro- 
ponent appeals. 

1.  George  A.  Proctor,  called  as  a  witness 
for  proponent,  was  a  snbscribing  witness  to 


fbe  will,  and  was  also  tbe  attorney  at  law-  «r 
tlw  deceased  In  iveparlng  and  drawing  tta« 
wllL  Proctor  was  snmmoned  to  prepare  tbe 
WiU.  He  visited  the  deceased,  who  was  then 
in  his  last  sickness,  reoeiTed  his  Instnictloni^ 
retired  to  an  adjoining  room,  reduced  them 
to  writing,  and  returned  to  the  sick  cham]>»w 
where  tbe  will  was  executed,  lie  becoming  m. 
subscribing  witness.  Objection  was  made 
contestants  to  questions  put  to  him  upon  di- 
rect examination  touching  the  declaratton« 
made  to  blm  deceased,  and  the  Instnifr- 
tlons  given  htm,  and  the  occurrences  at  tbfr 
Interview  immediately  preceding  the  drafttas 
of  the  Instrument,  upon  the  ground  that  tber 
evidence  was  incompetent  under  section  TS83^ 
subd.  2,  of  the  Code  of  OItU  Procedure.'  T&» 
court  sustained  the  objection.  In  this  It 
erred.  Bridence  of  the  occurrences  between 
the  attorney  and  testator,  and  the  latte^s  Id- 
stmctlons,  would  have  offered  a  Tsluable  atil 
to  the  Jury  In  determining  the  question  of  tSm 
testator^  mratal  capacity  at  the  time  of  tbe 
testamentary  act,  which  followed  Unmedlate- 
ly.  The  testimony  was  therefore  clearly  ma- 
terial, and  the  conversation  was  admissible 
if  not  in  violation  aC  section  1881,  Code  Cfr. 
Proc  That  section  is  designed  to  protect  the' 
interest  of  tbe  client  It  is  his  privilege  tv 
seal  the  lips  of  his  attorney,  cn-  to  permit  bins 
to  moke  disclosures  of  confidential  commiml- 
catlons.  When  a  testator  has  requested  bts 
attorney  to  becwne  an  attesting  witness  to 
bis  will,  be  thereby  expressly  waives  tbe  prfr- 
llege.  It  Is  so  held  by  the  court  of  appeals 
of  New  Toxk,  under  the  provisions  of  secUaa 
835  of  their  Code  of  Civil  Procedure,  which 
in  substance  Is  Identical  vlth  section  ISW, 
subd.  2,  of  our  own.  As  Is  said  In  Alberti  tl* 
Railroad  Co.,  118  N.  T.  77,  2S  N.  B.  85: 
"But,  although  dead,  be  may  leave  behind  him 
evidence  which  indicates  an  express  taiteib- 
tion  to  waive  the  privilege;  as,  for  instancy 
where  he  requests  bJs  attorney  to  sign  the 
attestation  clause  of  his  wlD,  be  by  so  doing 
expressly  waives  the  provisions  of  the  stat- 
utes, and  makes  him  a  competent  witness  ti» 
testify  as  to  tbe  circumstances  attending  Its- 
execution,  Including  the  mental  condlthm  ef 
the  testator  at  the  time.  In  re  Will  <tf  GMl^ 
man,  111  N.  T.  220,  1»  N.  B.  71."  It  Is  tm 
that  tbe  New  York  Code,  In  section  836,  now 
expressly  authorizes  an  attorney  who  has  be- 
come a  subscribing  witness  to  a  will  to  tes- 
tify to  its  preparation  and  execution;  Bat 
this  provision  was  Inserted  by  amendment 
adopted  In  1892,  and  merely  followed  tbe  Ju- 
dicial declaration  to  tbat  efFect  In  Be  FBntrm 
Estate,  100  Cal.  sm,  34  Pac.  8(13,  onr  Code' 
provisions  and  tbe  policy  of  tbe  law  are  fi^ir 
considered;  and  In  re  Wax's  Estate,  loa  G&C 
343,  39  Pac.  624,  adopts  the  Inter^etattoB 
above  quoted. 

iCode  Oiv.  Proc.  i  1881,  subd.  2,  provides 
that  "an  attorney  cannot,  without  tbe  consent 
of  his  client,  be  examined  as  to  any  cosHunni- 
cation  made  by  the  client  to  him,  or  his  ndvlee> 
given  thereon  in  tbe  course  of  professioaal  em- 
ployment" 
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2.  l>r.  John  Lsgan  fras  called  as  a  wttncM 
fly  proponent  He  was  a  practfdiig  physl- 
'idan  and  BnTgreon,  attended  the  deceaeed  pro- 
fftssionally  dartnr  tab  last  sicicnesti,  and  was 
a  enbscrlbtng  wltxtera  to  the  will  Tliese 
(acts  were  brangtit  forOi  niioB  lilB  direct 
exaoninatlon.  After  detailing  the  clrcnm- 
staxtces  attending  the  exeentlon  of  the  will, 
be  waa  asked— stfll  npon  dlreet  examina- 
tion-—Ms  optQlon  of  tile  "mental  sanity"  of 
the  deceased  at  the  time  of  sncfa  execntlon, 
and  answered:  "At  the  time  he  aigned  he 
appeared  to  me  to  be  of  sound  mind.  That 
hi  my  opinion.''  Upon  eross-examlnatlon  the 
court  permitted  counsel  to  Interrogate  the 
witness  as  to  the  character  of  his  patient's 
affliction,  which  appeared  to  he  seroim  apo- 
plexy, resulting  In  faemiplegy,  and  to  show 
that  the  brain  Is  InrolTed  and  affected  by 
this  ^enjse;  likewise,  that  tlie  accompany- 
ing paralysis  evinced  Itself  upon  the  Thurs- 
day preceding  the  Monday  upon  which  the 
win  was  executed  and  the  testator  died. 
In  addition,  the  witness  was  Interrogated  as 
to  the  disclosures  which  the  autopsy  made 
of  the  physical  condition  of  the  deceased, 
and  finally  he  was  subjected  to  a  cross-ex- 
amination, keen  and  comprehenslTe,  touch- 
ing bis  professional  learning  and  quall&ca- 
4Sona,  and  as  an  expert.  Appellant  contends 
that  this  cross-examination  was  error— First, 
In  violating  the  privilege  accorded  by  sec- 
tion 1881,  snbd,  4,  of  the  Code  of  avll  Pro- 
<:edure;>  and,  second.  In  permitting  a  cross- 
«xamlnatlOD  touching  the  expert  qualifica- 
tions of  a  witness  wlio  had  heen  called  to 
testify,  as  would  an  ordinary  layman,  mere- 
ly to  the  mental  oondltion  of  the  deceased 
at  the  time  he  waa  called  in  to  attest  tha 
wQL  But  these  objections  are  not  to  be  up- 
lield.  In  making  his  attending  physician  a 
aubscrlbing  wltneBS  to  his  will,  the  deceased 
-did  exactly  what  he  effected  In  the  case  of 
his  attorney  at  law,— waived  the  privilege, 
and  invited  a  full  and  proper  examination 
■oi  the  matters  and  facts  upon  which  their 
iOpe  would  otherwise  have  been  sealed.  The 
••Tidence  was  not  objectionable  as  evoking 
privileged  matter,  and  was  pertinent  and  ad- 
^mlssllde,  If  within  the  range  of  legitimate 
croHs-examlnatlQn.  And  that  it  was  we  en- 
tertain no  doubt  Upon  direct  examination 
the  Jury  was  Informed  that  this  witness  waa 
a  physician  and  surgetHi,  with  years  of  ex- 
perience and  practice,  and  that  he  was  the 
physician  who  attended  the  testator  during 
bis  last  sickness.  Then,  for  their  enlighten- 
^ineat,  he  Is  asked  his  opinion  of  the  mental 
«ondltlon  of  the  testator  at  the  time  of  the 
teetamentary  act  ond  answers  that  he  was 
Bound  mind.  The  answer  to  the  ques- 
tion of  necessity  Involved  the  use  of  the  In- 


sOode  CSt.  Ptoc  f  1881,  snbd.  4,  proTfdes 
-<kat  *^  Uoenaed  physician  or  Boxgean  cannot, 
wMbont  the  consent  ot  hU  patient,  be  examined 
Id  a  dvil  action  as  to  any  information  acquired 
In  attending  iIm  pattest  wfaldi  was  necessary  to 
«naUe  him  to  prescribe  ok  act  for  the  patient" 


tlmate  knowledge  1^  Uie  physician  acqnlreS 
In  pRMrlblng  for  aaf  tmfliic  li»  pattant 
It  vaaU  be  abewi  to  am  ^lat  Itra  to  te 
Umifeed  to  the  outward  seeaaing  «ad  aofrear- 
am»  «f  tbe  patlrat  at  that  paiiSaaiai  mo- 
ment or.  In  other  words,  that  the  witness 
would  have  been  Jnatlfied  In  anawertng  (ex- 
empli gratia)  that  from  extenial  wpear- 
ances,  and  Judghxg  as  a  Inj  man,  Ua  oplBlai 
was  that  he  was  of  smtnd  mind,  hat  that  ns- 
Ing  hia  protEBMlonal  skill  and  knowledge  and 
Intimata  acqnalntaaceahip  wldi  the  patlMit 
acquired  as  Ids  pbysfHan,  hta  optnlon  waa 
that  he  was  mentaUy  Incompetent  Having 
anawerad  that  In  hla  opinion  tbe  man  was 
of  diapoalng  mind,  there  were  open  t»  the 
crDss-examlner  two  flelda  at  Inquiry:  First, 
tbe  soundness  of  the  witness'  Judgment  or. 
In  other  words,  his  qualiilcatloDJ  aa  an 
alienist;  and.  second,  tbe  cfaoracto'  of  the 
patient's  InflrmltLeBy— that  la  to  say,  the  facta 
and  drcHmstanoea  mpoai  which  tbe  jadg- 
meat  was  exercised  and  the  conchudon 
readied.  The  cross-examfnaHon  was  con- 
fined within  these  bonada*  and  waa  strictly 
proper. 

S.  mte  Jury,  flndlng  npon  epedal  Issues, 
declared  that  Mnllln  neither  aulMcrlbed  nor 
anthorlaed  the  enbscr^tlon  of  hW  name  to 
the  wtU;  that  no  sncb  siAscrtptlon  waa 
made  In  the  presence  of  the  attesting  wit- 
nesaea,  ear  acknowledged  1^  deceased  to 
harne  been  made  by  him  or  by  Us  asttiortty; 
that  the  Instrument  was  never  declared  by 
Mnllln  to  the  attesting  witneaaes  to  be  hla 
last  will;  that  the  attesting  witnesses  did 
not  sign  In  the  presence  and  at  the  request 
of  Munin;  that  the  instrument  was  not  wit- 
nessed aa  a  will  by  two  competent  wit- 
nesses, each  Btgnlng  fala  name  In  tbe  pres- 
ence of  UuRln  and  at  bis  reqxteat;  and, 
finally,  tbat  Mullln  did  not  make  his  mark 
to  said  will  In  the  presence  of  said  subscrlb. 
log  wttncssea.  These  tedUofiS  are  absolute- 
ly witlMDt  Buppatt,  exD^)tlnc  such  as.  they 
receive  from  the  conclusion  reached  and  ex- 
preased  by  tbe  Jury,  that  at  tbe  time  ot  the 
making  of  tbe  will,  MuUIn  waa  net  of  soand 
and  dlspoaing  mtnd.  If  Into  each  o£  tbeae 
V>aclal  verdicts  It  Is  to  he  raa4,  by  Intend- 
Bient,  that  nou  of  tbase  Qdoca  was  doee 
because  Mullln  was  not  of  aound  and  dis- 
posing mind  at  the  doing  of  them,  then  tbeae 
findings  may  at  least  be  understood,  U  not 
approved.  But  If  they  we  to  be  accepted 
for  their  face  valoe,  as  declarations  by  tbe 
jury  that  tbe  acts  did  not  take  plaoe,  sad 
the  alleged  facta  had  no  exlstenee,  then  ac« 
they  at  absolute  variance  with  the  UBosntra- 
dlcted  testimony.  Three  persons  were  pres- 
ent at  the  time  of  the  iKccutlon  of  the  wilL 
AU  were  called  as  witnesses.  All  testified 
to  snbstantlaUy  tbe  same  oecorrencea,  and 
tbere  was  no  coaiftlcting  or  opposing  evi- 
dence. The  testtmeoy  of  tbe  wttaess  Proc> 
tor,  corroborated  by  that  of  the  other  tira^ 
ta  as  follows:  **I  waU»d  aiound  to  ttie 
right  of  the  bed,  and  asked  Mr.  MulUn  if  be 
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desired  me  to  read  the  Instrument  that  I 
held  in  my  hand.  He  said  'Yes.'  I  read  It 
In  a  loud  tone  of  Toice,  and  when  I  finished 
I  asked  him  U  that  waa  the  disposition  he 
wanted  noade  of  falB  property.  Be  said 
•Yes.'  I  said,  'Do  yon  irant  yanr  wife  to 
■act  aa  ezecntrix  wtthout  hoods?*  Be  mid 
*Tes.'  I  then  eald,  Tlease  sign  thto  Instro- 
ment,*  and  he  made  a  motion  with  hta  right 
hand  to  reach  np  this  way  (showtng),  and  t 
reached  and  banded  him  the  pen  that  was 
on  the  stand.  He  made  the  remark,  as  I 
pat  the  pen  in  hla  hand,  1  am  afraid  I  can- 
aot  sign  It.'  Doctor  Lagan  supported  his 
back,  bis  hand  trembled  considerably,  and  I 
eald.  If  yon  cannot  sign  your  name,  Hr. 
MuUtn,  tt  Is  not  neceraaiy,  tmder  the  law. 
Tou  can  make  your  cross,  and  I  can  sign  It 
for  you.  If  you  so  direct  me.*  He  says, 
'Very  well;  do  so.*  He  made  Mb  cross  by 
my  Bnp porting  his  wrtat  and  band.  Be  fa^d 
the  pen  in  his  fingers;  his  band  was  trem- 
bling very  perceptibly;  and  I  steadied  his 
band,  and  he  made  his  mark.  X  then  stepped 
to  the  atand,  and  wrote  fHenry  B.  fiullln,' 
as  It  appears  there,  and  my  name  to  the  left 
of  It,  as  a  witness  to  that  mark;  and  I  tSien 
stepped  back  to  his  bedside,  and  satd,  *Ur. 
Mnllin,  What  Is  this  Instrument?*  and  be 
replied.  That  la  my  wHI.'  I  asked  blm,  'Do 
yon  reqneat  Doctor  Lagan,  Mr.  Duggan,  and 
myself  to  witness  ItT  Be  answered  'Yes.' 
We  each  of  us  signed  our  name  at  the  bot- 
tom of  the  Instmment  as  they  appear  on  the 
instrument.*'  This  evidence  does  not  require 
analysis.  It  shows  a  legal  execution  of  the 
instrument,  provided  the  deceased  bad  snffl- 
clent  mental  capaclly  and  understanding, 
and  It  Is  not  ccmtradlcted.  In  re  Ouilfoyle, 
M  Cal.  598,  81  Pac.  553.  Hie  Judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  tor  a  new  trial  upon  the 
contest. 

We  coocor:  TETHPLB,  J.;  McFABIjAND, 

J. 


OOBTIGAN  ct  aL 

<Snpreme  Oonrt  of  OoIorsAo.    N«v.  6,  IBM.) 

Kanaaa— AtmcratTT— AMBHPasm  or  Cch- 
vunra-^CfttsosiB  or  DAHioai. 

1.  tTodar  •  mtSnoiea  to  tabs  testbnsBr  sad 
report  the  same  and  findings  of  fact  thereooi,  to 
commence  on  a  certain  day,  plaintiff  to  have 
tm  a  certain  day  to  introdace  Us  testimony  and 
defendant  tSl  a  esrtaia  day  to  fartroAtiee  bis, 
tiie  nfisne  bn  no  tpower  to  giaat  a  oeaMaa- 

ttlMB. 

2.  A  referee  to  take  testimony  and  r^rt 
«ame  and  findings  of  fact  thereon  us  no  aumor- 
Ity  to  hold  tte  coimiaint  tasofficiatt. 

8.  WbcM  BO  objection  has  been  made  to 
the  ■uSctency  of  a  complaint  np  to  the  time 
the  ca«e  referred  to  a  referee,  and  he,  wfth- 
•oat  anthortty,  holds  He  statemerrts  Insaffieleiat, 
It  to  error  forfhe  eevrt  to  refuse  an  atocDdment, 
aaked  oa  to  indicating  that  the  report  of  the 
referee  would  be  confirmed  on  the  ground  of  Hie 
insufficiency  of  tiM  complaint,  the  action  being 


to  rescind  a  contnict  for  dee^  and  die  only 
defect  hi  the  eompiaiat  being  omis^u  of  an  at 
legation  that  plaiutiff  was  damaged  by  tits  de> 

celt. 

4.  When,  1b  consideration  of  extension  of 
tlnte  to  pay  purchase  money  of  mining  property, 
the  vendee  gires  notes  secured  deed  of  trust 
on  the  property,  and  agrees  with  the  vendor 
that  he  will,  till  payment  of  the  debt,  work  the 
mine  in  mine  fashion,  the  mesaure  of  damages 
for  breach  of  ancb  agreement,  for  wtiich  tho 
vendor  only  has  a  cause  of  action,  is  the  injury 
to  the  security. 

Error  to  dlatifet  comt,  San  BUgnd  coonty. 

Action  by  tfie  Betattont  Mining  A  IfUUng 
Oompftny  ngalnBt  Oemige  P.  Coetlgan  and 
otbers.  Judgment  for  defimdanta.  Plaintiff 
brings  enor.  Revcned. 

On  October  22,  1888,  the  plalntlfl  broufht 
its  action  for  the  purpose  of  rescinding  a  con- 
tract of  aals  of  tbe  Belmont  niin^  made  to 
the  itetntUf  hy  ttM  defmdantn,  the  cauee  trf 
tbe  aetlon  belnt  that  tbe  defendsnta  had 
been  guilty  of  deceit,  npon  which  the  plaltt* 
tur,  to  its  injury,  relied  In  making  the  poiv 
<A&m.  Another  object  of  the  salt,  or  rath- 
er an  Incident  tli««(^  was  to  obtain  a  de* 
cset  of  eo«rt  canctillnff  certain  promlMory 
notes  and  a  cnrtaln  trust  deed  given  to  sa- 
onre  tbe  payment  of  tbe  aame,  which  saUl 
nolcB  and  tmst  deed  ipnrpavted  to  have  been 
given  b7  the  company  far  part  purchase 
price  of  aaid  mine,  but  wblch,  tbe  plaintiff 
alleged,  vera  fraxidulently  given.  Upon  tbe 
flUng  of  ttw  complaint,  a  temporary  writ  oC 
Injunctlan  was  Issned  restraining  the  defend- 
ants tnm  B^ng  the  property  nnder  the  pio- 
vlstona  of  the  trust  deed,  wliich  Iwmporary 
Injunction  was  thereafter.  In  tbe  fbllowlng 
Janoary,  im  appUeatlon  of  tbe  defendants, 
dissolved,  at  the  time  th^  filed  their  answer 
and  counterclaim.  A  repUcatlou  to  the  an- 
swer and  cGuntercIalm  was  filed  by  tbe 
plalmtur,  and  upon  the  Ttih  of  June,  by  agree- 
ment of  parties,  the  cause  was  referred  to  a 
referee,  with  authority  to  take  testimony 
and  proofs  offered  In  behalf  ef  both  parties, 
and  report  tbe  same,  together  with  bis  find- 
ings of  tact  thereon,  at  tlie  neat  refolar 
term  of  coort  The  order  fnrthw  provided 
that  the  platntlff  should  have  nntU  the  IMh 
day  of  Joly,  1SB9,  to  present  its  evldenos  In 
«Uef,  the  defendants  until  the  10th  day  of 
August,  1889,  to  present  their  evidence  In 
chief,  and  the  plaintUf  to  have  ftoa  the 
lath  of  August  tUl  tbe  1st  of  September  to 
Introdnoe  rebuttal  evidence.  At  the  time 
designated  tar  beginning  the  taking  of  tes- 
timony in  behalf  of  pOaJtetlff,  the  latter  ap- 
plied to  the  referee  tor  a  contintiaoce,  as  it 
was  not  tfbea  ready  to  proceed.  Tbls  api^- 
etrtlon  was  denied  try  the  referee,  on  tbe 
gnrand  that,  nnder  tbe  order  of  reference,  be 
had  no  antborlty  to  grant  It  Tbe  plaintiff 
then  l}egan  to  Introduoe  testlnMny,  but,  up- 
na  an  objection  tntetpoaed  by  tbe  connssl  for 
defeadants,  the  referee  lufnaud  to  hear  any 
testlaony  by  the  puUntUf,  on  the  grotnd 
tbat  the  facts  set  ftotb  In  the  complaint  did 
net  constitute  a  cause  of  action,  atttonflb 
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the  detendantt  seem  not  to  bave  made  tbat 
point  The  referee  then  proceeded  to  take 
the  testimony  offered  bj  defendants  In  sup* 
port  of  the  matters  set  up  In  their  coonter- 
clalm,  and  In  dne  time  filed  the  same,  and 
reported  his  findings  of  fact  to  the  court,  to 
the  effect  that  the  defendants  were  entitled 
to  a  Jndgmrait  of  $4,000  damages  against  the 
plaintiff  upon  their  counterclaim,  by  reason 
of  the  failure  of  plaintiff  to  work  the  mine 
In  mine  fashion  and  pnq^erly  timber  the 
same,  as  It  agreed  to  do  as  a  part  of  Its  con- 
tract with  the  defendants  when  the  notes 
and  tmst  deed  were  given.  At  the  following 
term  of  coort  xdalntlff  filed  Its  motion  for  a 
rehearing  m  new  trial,  and  Its  exceptions  to 
the  report  of  the  referee  on  Tarlons  grounds. 
This  the  court  overruled,  and  ordered  the  re- 
port and  findings  of  the  referee  to  stand  rati- 
fied and  confirmed,  and  at  once  proceeded  to 
render  judgment  against  the  plaintiff  upon 
said  report  In  favor  of  the  defendants,  for 
94,000  and  costs.  Before  the  Judgment  was 
rendered,  however,  wbea  the  court.  In  Its 
opinion  given  upon  deciding  the  motion  for 
a  rehearing,  indicated  that  the  report  would 
be  confirmed  upon  the  ground  that  the  com- 
plaint did  not  state  facta  sufficient  to  con- 
stitute a  cause  of  action,  and  that  the  judg^ 
ment  of  the  referee  thereupon  coincided  witti 
the  opinion  of  the  court,  the  plaintiff  asked 
leave  to  amend  the  complaint  to  coln<^de 
with  the  views  of  the  court,  so  that  the 
complaint,  when  amended,  should  contain 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; but  the  court  refused  to  allow  amend- 
ments to  be  made,  and  entered  the  Jndff- 
ment,  notwithstanding  such  application. 

Pattison.  Edsall  &  Hobson  and  E.  B.  Whlt- 
ted.  for  plaintiff  in  error.  H.  M.  Hogg,  Fence 
ft  Pence,  and  George  P.  Gostlgan,  Jr.,  for  de- 
fMidants  in  error. 

OAMPBBLU  J.  (After  stating  the  facts), 
nie  princUnl  orrors  assigned  and  argued  hy 
plaintiff  In  raror  are:  Fbst,  that  the  refwee 
erred  in  refusing  its  application  for  a  con- 
tinuance; second,  that,  under  the  <a6er  ot  ref- 
erence, which  was  merely  that  the  referee 
should  take  all  the  testtmony  offered  1^  both 
parties  and  report  his  findings  of  fact  there- 
on to  the  court,  the  referee  was  without  Ju- 
risdiction, and  acted  contraiy  to  his  authority 
In  assuming,  to  determine  an  Issue  ot  law, 
and  In  holding  thkt  the  complaint  did  not 
state  facts  snffldent  to  comtitnte  ft  cause  of 
action,  and  by  refnring  to  permit  any  testi- 
mony In  support  thereof  to  be  Introduced; 
third,  that  the  court  erred  in  confirming  the 
report  and  findings  of  the  refwee;  fourth, 
tbat  the  court  erred  In  refusing  to  allow  tlie 
plaintiff  to  amend  Its  complaint,  and  In  re- 
fusing to  set  aside  tlie  repent  ct  the  referee, 
and  in  not  allowing  a  new  trial  to  be  had; 
fifth,  that  the  counterclaim,  as  well  aa  the 
evldoice  In  support  there<tf,  was  Insufficient 
to  Jnstuy  the  finding  oC  tact  that  the  de- 


fendants had  sufl^ered  damage  to  the  extent 
ct  ^,000  by  reason  of  the  alleged  improper 
working  ot  the  mine  by  plaintiff. 

As  to  the  first  error  assigned,  we  are  satis- 
fied that,  undw  the  order  of  reference,  the 
referee  had  no  power  to  grant  the  continu- 
ance asked  by  the  plaintiff.  The  order  of 
r^erence  was  not  general.  When  a  reteree 
is  f^ven  poww  to  determine  Issues  of  law  and 
&ct.  It  has  been  iMld  that  Ills  powers,  aa  to 
that  case,  are  coextensive  with  those  of  the 
court  But  this  order  of  reference  was  lim- 
ited, and  thereunder  the  only  power  of  the 
r^eree  was  to  take  testimony  during  the 
times  specified  in  the  order,  and  report  his 
flndhigs  of  fact  thereupon  in  accordance 
therewith.  Beever  t.  Whiter  8  Utah,  183,  30 
Pac.  68S. 

As  to  the  contention  that  the  refoee  had 
no  power  to  pass  upon  the  suffldency  of  the 
compUUnt  we  are  of  cirtnhm  that  vader  the 
order  of  reference  no  such  power  was  given 
to  him;  but  the  question  Is  whether  or  not 
his  esjectlae  of  such  function  is  one  by  which 
the  plajntiff  was  prejudiced,  and  whether  It  is 
sufflclmt  ground  for  a  reversal  of  the  judg^ 
taeat.  The  defendants  In  error  strenuondy 
contend  that,  even  though  such  ruling  iqion 
the  Issue  of  law  iKf  the  referee  was  error, 
nevertheless,  ss  In  the  Judgment  of  the  court 
the  complaint  was  tnsnfflcient,  the  njIlngB  of 
the  court  amirovlng  the  findings  of  fact  of  the 
referee,  as  well  as  his  findings  the  issue 
of  the  law,  -wen.  In  result,  the  same  as  If 
the  case  had  been  tried  before  the  court 
without  the  lnterventt<m  of  the  referee,  and 
that  such  ruling  of  the  court  cannot  now  be 
disturbed.  The  confirmation  of  the  refieree's 
report  was  confessedly  made  because  of  the 
Insufficiency  of  the  complaint  though  the  rec- 
ord, unl^  It  be  by  info^ce^  does  not  show 
what  In  the  <«>hilon  of  the  court  was  the 
defect  bi  the  pleadingi 

It  Is  unquestionably  true  that  the  granting 
or  refusing  of  an  amendment  to  a  pleading  is 
within  the  legal  discretion  of  tiie  trial  court, 
which  discretlMi  will  not  be  Intofered  with 
by  a  court  of  review  unless  It  has  been 
abused.  It  is  argued  by  the  defendants  In 
wror  that,  when  the  court  dlsscdved  the  tem- 
poraiy  writ  of  injumitlon,  its  ruling  was  based 
upon  tin  Insufficiency  of  the  complaint  We 
are  tnroxeH  with  the  vnltten  tqilnlon  of  the 
Judge  upon  the  application  of  tile  dtfendants 
to  dissolve,  from  which  it  appears  that  the 
rallng  of  the  court  was  based  upon  two  prop- 
osltions:  First,  that  the  injunction  was  Im- 
pK^rly  granted,  because  a  notice  at  Us 
pendois  filed  by  the  plaintiff  In  the  office  of 
the  county  clerk  and  recorder  when  the  prop- 
erty was  idtuate  would  have  been  entirely 
sufficient  to  protect  plalntilTs  Interests,  and 
would  have  accomplished  tiw  same  purpose 
as  would  the  injunction;  second,  tiiat  the 
cause  of  action  stated  in  the  complaint  was 
one  In  equity,  viz.  for  a  rescission  of  the  con- 
tract on  the  ground  of  fraud,  and  tiiat  Injunc- 
tive r^ef  restrahilng  the  defendants  from  a 
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sale  of  the  mine  In  question  ander  the  terms 
of  the  trust  deed  which.  It  was  alleged,  had 
been  fraudulently  given,  and  was  not  the  act 
of  the  plaintiff  company,  ought  not  to  be 
granted,  for  the  reason  that  the  cause  of  ac- 
tion was  based  upon  a  rescission  of  the  con- 
tract, thus  disaffirming  the  contract,  and  such 
relief  could  be  granted  and  was  proper  only 
in  case  the  plaintiff  affirmed  the  contract  and 
sued  for  damages,  and  where  the  complaint 
1^  other  allegations  made  it  proper  and  equi- 
table, under  the  circumstances,  to  prevent  a 
cloud  being  cast  u[>on  plaintiff's  title  or  to 
preserve  the  property,  pending  the  suit,  to 
be  applied  to  the  satisfaction  of  any  Judg- 
ment the  plaintiff  might  recover.  We  have 
no  hesitation  In  saying  that  the  ruling  of  the 
court  In  dissolving  the  injunction  was  cor- 
rect for  the  two  reasons  given;  but  a  careful 
reading  of  the  opinion  of  the  district  Judge 
satisfies  us  that  there  was  no  intimation  by 
him  at  that  time  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  the  object  of  which  was  to  obtain  a 
rescission  of  the  contract,  and  the  subsequent 
act  of  the  court  In  referring  the  cause  for  evi- 
dence to  be  taken  would  have  been  entirely 
useless  had  the  court  been  of  the  opinion  that 
the  complaint  was  Insufficient,  and  the  court 
would  probably  not  make  a  needless  order. 
So  the  entire  argument  of  defendants  that 
plaintiff  at  that  time  was  advised  tliat  Its 
complaint  was  insufficient,  and  tliat  It  was 
guilty  of  laches  In  not  sooner  applying  for 
leave  to  amend  Its  complaint,  Is  untenable; 
and.  Inasmuch  as  no  objection  In  the  way  of 
demurrer  was  Interposed  the  defendants, 
and  the  record  not  disclosing  In  any  way  that 
the  alleged  Insufficiency  of  the  complaint  was 
brought  to  the  attention  of  the  plaintiff  until 
Oie  referee  assumed  to  pass  upon  it,  we  can- 
not say  that  the  application  of  the  plaintiff 
for  leave  to  amend,  even  at  the  time  it  was 
Interposed,  came  too  late. 

But  the  power  of  the  referee,  under  the  or- 
der of  reference,  which  was  bis  sole  author- 
ity In  the  premises,  was  limited  to  the  taking 
of  all  the  evidence  offered  by  both  parties, 
and  the  reporting  of  findings  of  fact  Hence, 
the  referee  should  have  permitted  the  plain- 
tiff to  Introduce  evidence  In  support  of  Its 
complaint,  and  have  reported  to  the  court 
the  evidence  taken,  together  with  his  findings 
of  fact  thereon,  and  left  to  the  court  the  de- 
cision of  any  legal  questions  as  to  the  suffi- 
ciency of  plaintiff's  pleading;  and  he  should 
not  have  assumed  to  himself  the  authority  to 
determine  questions  of  law.  By  so  attempt- 
ing, he  was  going  beyond  his  power  Just  as 
dearly  as  he  would  have  done  had  he  favor* 
ably  entertained  the  application  of  the  plain- 
tiff for  additional  time  to  take  testimony. 
While  this  court  is  loath  to  review  and  re- 
verse a  ruling  of  the  lower  court  in  a  matter 
where  it  acts  upon  Its  legal  discretion,  yet, 
when  it  appears  that  there  has  been  an  abuse 
thraeof,  socb  as  this  record  discloses,  it  Is 
tbe  duty  <tf  tbia  court  so  to  declare.  We  have 


examined  the  complaint  with  some  care,  and 
find  It  contains  a  snffldent  statement  of  q 
cause  of  action  for  the  rescission  of  the  con- 
tract, with  the  possible  exception  that  It  does 
not  state  with  sufficient  particularity  that  the 
plaintiff  was  legally  damaged  by  the  alleged 
misrepresentations  and  deceit  of  the  defend- 
ants. In  such  an  action  there  must  be  al- 
leged "the  telling  of  an  untruth,  knowing  It 
to  be  an  untruth,  with  Intent  to  Induce  a 
man  to  alter  his  condition,  and  his  altering 
bis  condition  In  consequence  whereby  he  sus- 
tains damage."  Watson  v.  Foulson,  16  Jur. 
1111;  Ming  V.  Woolfolk,  116  U.  S.  599,  6 
Sup.  Ot  489.  The  allegations  of  deceit  and 
other  necessary  averments,  with  the  excep- 
tion noted,  are  sufficiently  explicit;  and  If  to 
the  complaint  there  should  be  added  the  state- 
ment tiiat  the  plaintiff  sustained  damages 
therefrom,  the  pleading  would  be  sufficient. 
If  sustained  by  the  proper  proof,  to  warrant 
the  court  in  rescinding  the  contract  of  pur- 
chase. This  amendment  to  the  complaint 
should  have  been  allowed,  and  It  was,  under 
the  circumstances  of  this  case,  an  abuse  of 
discretion  to  refuse  leave  to  make  It 

It  Is  alleged  In  the  counterclaim  that  the 
original  contract  of  sale  was,  by  mutual 
agreement  of  the  parties,  modified,  whereby, 
at  the  reqn^t  of  the  vendee.  It  was  given  an 
extension  of  time  for  the  payment  of  the  bal- 
ance of  the  purchase  price,  which  agreement 
of  forl>earance  was  evidenced  by  the  notes 
and  deed  of  trust  which  the  plaintiff  in  its 
complaint  represents  as  fraudulent  As  a 
part  of  this  snbsequent  agreement,  and  as  the 
consideration  for  this  extension  of  time,  the 
connterclftim  further  alleges  that  the  vendee 
agreed  to  work  tbe  mine  In  mine  fashion  imtU 
the  full  indebtedness  was  paid.  A  breach  of 
this  contract  by  the  plaintiff  is  alleged.  In  that 
the  plaintiff  improperly  worked  the  mine  to 
the  Injury  of  the  defendants.  There  was  evi- 
dence tending  to  establish  this  Improper  work- 
ing, upon  which  the  court  rendered  Judgment 
agaiiLSt  the  plaintiff  for  $4,000.  Evidently 
the  court  proceeded  upon  the  theory  that  tbe 
measure  of  damages  appUcaMe  to  this  esse 
was  the  same  as  though  the  defendants  were 
In  possession  of  the  property,  or  owners  of 
the  Inheritance.  If,  as  defendants  In  error 
contend,  the  rule  of  damages  Is  that  applicable 
where  the  mortgagee  sues  for  Injury  to  the 
mortgaged  property,  the  rights  of  the  defend- 
ants depend  upon  the  nature  of  their  Interest 
In,  or  their  title  to,  the  property  covered  by 
the  trust  deed.  In  those  states  (as  In  Massa- 
chusetts) where  a  mortgagee  takes  the  legal 
title  to,  and,  as  against  the  mortgagor,  Is  at 
once  entitled  to  the  possession  of,  tbe  mort- 
gaged property,  for  an  Injury  to  the  Inherit- 
ance the  mortgagee  may  recover  against  tbe 
mortgagor  or  a  stranger,  notwithstanding  the 
security  may  not  be  impaired,  on  the  ground 
that  he  Is  entitled  to  have  the  property  as 
mortgaged  held  Intact  until  bis  Indebtedness 
Is  fully  ptdd.  TlUs  Is  upon  the  ground  that 
the  lecal  title  Is  vested  in  the  mortgagee,  and 
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tils  rlgbt  to  Immediate  poaseBsloin;  anfl  when 
a  recoTery  Is  had  by  the  mortgn£:ee  he  mtst 
apply  the  amount  thereof  upon  the  debt  due. 
Byrom  r.  Chapbi,  113  Man.  808;  King  T. 
Bangs,  120  Mais.  514.  In  thoBe  states  (as  In 
New  York  and  New  Jersey)  where  the  mort- 
gagee baa  merely  a  lien  upon  the  mortgaged 
property,  he  can  only  recorer  for  the  Impair- 
<nent  of  his  security,  bow  ever  much  injury 
may  have  been  done  to  the  land.  Lane  t. 
Hltcbeocfc,  14  Johns.  213;  Van  Pelt  v.  Me- 
Graw,  4  N.  1.  110;  Gardner  T.  Heartt,  8 
Denio,  232;  Schalk  t.  ICIngsley,  42  N.  J,  Law, 
32.  In  Colorado  a  mortgagee  has  only  a  lien 
upon  the  mortgaged  property.  Railroad  Co. 
V.  Beshoar,  8  Colo.  32.  5  Pac.  (i39.  But  a 
trust  deed  or  mortgage  with  power  of  sale 
conveys  the  legal  title  to  the  trustee.  Ste- 
phens V.  Clay,  17  Colo.  439,  30  Pac.  43;  Reld 
T.  SuUlTan.  20  Colo.  498,  39  Pac.  SSa  But 
the  right  of  possession  remains  with  Oie  gran- 
tor until  a  sale  for  default  is  made.  And  just 
here  should  be  noted  the  status  of  this  action 
and  of  Qie  claim  for  damages  under  the  coun- 
terclaim at  the  time  of  the  trial.  The  trustee 
was  properly  a  party  to  thia  action  only  be- 
cause he  held  the  legal  title,  and,  when  the 
injunction  was  dlssolred,  as  to  him  the  ac- 
tion should  have  been  dismissed.  The  con- 
troversy thereafter  was  between  the  vendor 
and  vendee  upon  the  Issues  as  to  the  deceit 
of  the  owners  of  tiie  notes,  as  set  forth  In  the 
complaint,  and  as  to  tbe  breach  of  the  con- 
tract by  the  plainticr,  as  set  up  in  the  counter- 
claim, trpcn  this  question  of  damages,  the 
rule  for  establishing  tbem  should  be  tbe  same 
as  dioogh  there  were  an  Independent  action 
brought  by  the  owners  of  tbe  note  for  an  In- 
jury to  the  property  which  was  security  for 
tbe  payment  of  the  debt  This  cause  of  ac- 
tion fbr  damages  grows  out  of  a  breach  of 
contract,  whose  consideration,  on  the  part  of 
defendants,  was  tbe  extension  of  the  time  of 
payment;  bat  its  performance  does  not  pur- 
port to  be  secured  or  to  be  enforced  by  tbe 
trustee  by  any  power  gtven  him  by  the  trust 
<teed.  It  was  not  one  of  the  conditions  of  tbe 
trust  deed,  for  default  in  the  perftn-mance  of 
which  the  trustee  ml^rt  declare  a  forfeiture, 
-or  divest  the  equitable  title  of  the  property 
«tin  remaining  in  the  plahitlff  company.  It 
was  one  accrulnf  to  Hie  rendota,  snil  not  to 
tbe  trustee. 

Tbe  only  remedy  of  the  defendants,  who 
were  tbe  owners  of  tbe  note,  was  to  sue  for 
-damages  for  nonperfonnance.  The  naked  le- 
.gal  title  to  this  property  was  In  the  trustee, 
but  he  had  no  concern  with  this  contract  with 
the  plaintiff  as  to  tbe  working  of  the  mine, 
Dor  could  he  sue  for  its  breach.  He  held  the 
legal  title  in  trust,  tbe  equitable  title,  or  eq- 
uity of  redemption,  being  in  the  debtor,  and 
ills  trust  was  for  the  benefit  of  both  the  debt- 
or and  the  creditor.  Upon  the  payment  of  the 
notes  be  must  reconvey  the  property  to  tbe 
debtor.  If  they  are  not  paid  according  to  tbe 
.agreement,  then,  upon  the  application  of  the 
payees,  he  most  sell  the  property,  and  ai^Iy 


tbe  proceeds  In  accordance  with  tbe  direc- 
tions contained  In  tto  deed  ot  trust  Tlu 
payees  may  or  may  not  acquire  the  1^1  tide 
to  the  propoty  at  the  sale.  Tltetr  only  hi- 
terest  therein  is  by  way  of  security  for  tlieir 
claim.  If  that  security  Is  Hot  Impaired,  th^ 
■offer  no  damage,  although  the  land  itself 
may  become  of  less  value  by  reason  of  tbe 
wrong  complained  of.  Tbe  trustee  Is  the 
bolder  of  tbe  legal  title,  but  tbe  beneflciarla 
have  only  an  equitable  Interest  or  lien  upon 
the  properQr,  and  stand  in  the  same  relation 
thereto  as  would  a  mortgagee.  Neftber  baa 
any  legal  title  thereto.  Both  have  only  a  flea 
upon  the  property  as  aecurlty  for  their  debt 
TJntU  they  have  a  right  to  the  poasesslon  <^ 
or  buy  tn,  the  property,  they  can  recorer  for 
Injuries  to  It  only  to  Ore  extent  that  ttielr  se- 
curity la  Impaired.  At  tbe  time  of  this  trial 
the  situation  was  soch,  so  far  as  tbe  evidence 
tiiowa.  that  no  thing  more  could  be  reccrered 
by  tbe  defendants  than  to  the  extent  vt  the 
Impairment  of  their  secTrrtty.  "Tbe  action 
must  rest  upon  proof  tbat.  before  the  aBeg«d 
Injury,  the  mortgaged  premiseB  were  ot  snlft- 
dent  value  to  pay  platntun  mortgage,  vr  a 
part  of  it,  and  that,  by  reaaon  of  sncb  mjury, 
they  became  inadequate  for  that  piurpose." 
Scbalk  T.  Ktngsley,  supra;  1  Jones.  Hortg.  t 
454.  But  there  la  an  enttre  absence  of  proof 
as  to  this.  But  If  tbe  Massachusetts  rule, 
adopted  by  tbe  trial  court,  was  premier,  tbe 
evidence  was  Insufficient  to  austaln  tbe  judg- 
ment Under  that  nde  tbe  injury  to  tbe  land 
is  the  nieasm«  of  damages,  bat  the  cost  of  re- 
pairing the  workings  Is  not,  necessarily,  tht 
measure  of  that  Injury.  Flaintlffl's  develop- 
ment of  tbe  mine,  a^de  from  the  Improper 
work,  to  repair  which  would  cost  94,000, 
might  still  €tthance  the  value  of  the  property 
more  than  that  amoant;  but  Gie  evidence  is 
Insufficient  to  enable  m  to  determine  this. 
For  the  nasons  given,  the  cause  should  be  re- 
versed, and  remanded  for  further  proceedings 
in  accordance  with  this  opinion.  Evrened. 


BELMONT  MZNIKQ  &  HILLING  CO.  et  al 

T.  OOSTIGAN  et  td. 
(Supreme  Court  of  Colorado.  Nov.  9,  18tt>.) 
Imiwcsioii— AoTioN  ON  Bojrp— PAMAoaa  ATioa- 

KBT'S  FeHS— IHTHBEBT^CoBW. 

1.  In  an  action  on  an  Injunction  bond,  plain- 
tiff le  entitled  to  recover  as  damagaa  the  amoant 
liaid  as  counel  fees  far  aerricee  rendend  la 
diBBolviug  the  injoDCtion.  Tabor  v.  Olark,  SS 
Pac.  181,  15  Colo.  434.  followed. 

2.  Where  an  advertised  sale  of  land  under 
a  trust  deed  is  tempwarDy  enjoiaed,  and,  on 
eabaequent  sole.  £alli  to  briag  sufficieoit  tra  ptjr 
the  secured  debt,  in  an  aotioa  on  the  injonc- 
tion  bond.  Interest  on  the  amount  of  the  debt 
daring  the  time  the  sale  was  delayed  is  not  an 
etenwit  of  dsmasie.  In  the  absenoe  of  evidence 
that  the  pro^rty  woi^d  probably  have  been 
sold  at  the  tmie  Grat  fixed  for  the  sale  for  a 
snm  equal  to  or  greater  than  that  fbr  wbich  it 
was  finally  sold. 

3.  Where  a  sale  of  buad  under  a  tmrt  deed 
is  temporarily  enjoined,  and  does  not  at  a  aob- 
aequent  sale  bring  tbe  amount  secured  by  the 
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deed,  ordiaaril^,  an  element  of  damage  woald 
be  tht  difference  between  what  was  actoally  re- 
*Hied  from  tbe  sal^  and  wlurt  would  faavtt 
been  probably  realised,  bad  net  tbe  Injnactiocr 
deleted  the  Mlfc 

On  BefepflaHBc- 

Where  a  Jodgment  in  an  aetlon  for  dsra- 
»Mm  h  rerened,  on  apinal,  m  to  one  of  Ibe  itema 
of  damage  allowed,  and  expellees  waire  any 
claim  to  tbe  judgment  In  ezcesa  of  the  item  cor- 
rectly allowed,  uiey  are  not  entitled  to  Interest 
«n  B«eh  amomi^  or  tbe  eoata  of  the  appeal. 

Appeal  from  dlrtrlct  court,  San  Ulgnd 
connt7> 

Action  by  George  P.  Costfean  anA  others 
against  the  Bdmont  Mining  A  Milling  Com- 
pany and  others  on  an  Injunction  bonO. 
From  a  Judgment  for  plaintifrs,  defendants 
appeaL   Modified  and  affirmed. 

The  Belmont  Mining  ft  Milling  Company 
tmught  an  action  against  Costlgan  and  bis 
"Wife,  as  the  payees  of  certain  promlssoiT 
notes,  and  against  Hamilton,  as  the  tnutee 
named  In  a  deed  of  tmat  given  to  secure 
«ald  notes,  and  covarlng  the  Belmont  mine, 
Ibe  object  ol  which,  among  other  tbings, 
was  to  obtain  a  decree  p|  court  canceling 
said  notes  and  deed  ot  trust,  which  purportp 
«d,  as  It  waa  alleged,  to  have  been  executed 
by  the  plaintiff  company,  but  which,  It  was 
claimed,  were  fraudulently  given.  As  an- 
•cmary  to  tbe  main  relief  sought,  a  tempo- 
rary writ  of  Injunction  was  sued  out  tbe 
idalntlfl  company,  restraining  the  defend- 
ants from  Baling  said  mine  under  said  deed 
of  trust,  notice  of  the  sale  of  whtdi  was 
then  being  advertised  In  accordance  with 
tbe  provisions  of  tbe  Instrumuit  Tbe  tem- 
porary writ  was  Issued  and  served  on  tbe 
defendants  oa  the  22d  of  October,  188S,  and 
thereafter,  and  oa  the  28th  di^  of  January, 
1889,  it  was  dissolved  by  tbe  court,  on  the  ap- 
plication of  the  defendant.  Tbe  present  ac- 
tion is  upon  tbe  Injunction  nndertaUng  giv- 
en in  the  case  just  mentioned.  Upon  trial  to 
the  court  wltbout  a  jnry,  findings  were 
made  in  tarror  of  the  plaintiff,  and  a  Judg- 
ment for  ISjOOO,  the  fnll  penalty  of  the  bond, 
was  rendered  against  the  obligors,  tbe  priu< 
•cipal  and  sureties  upon  the  Injunction  un- 
4lertaklng,  ttom  which  they  have  appealed 
to  this  court 

John  8.  Moseby,  Jr.,  H.  W.  Hobson,  and 
Pattlson,  Edgall  &  Hobson,  for  appellants. 
H.  M.  Hogg,  Pence  &  Fence,  Pence  &  Mc- 
Olnnls,  Ooody  ft  Twttcbell,  sad  George  P. 
Gostlgaii,  Jr.,  for  avpcUees. 

CAMPBBLLt  J.  (wftor  Btacttng  the  facts). 
The  only  qneetlon  In  this  case  that  calls  for 
our  consideration  ts  the  measure  of  damaees 
adopted  by  tbe  trial  court  The  theory  of 
the  complalut  wm  tbat  (Hem  element  of  dam- 
ages was  the  loss  of  Interest  upon  the  full 
amount  of  Indebtedness  represented  by  the 
notes,  at  the  rate  tbiexvln  fixed,  from  the 
ttme  tbe  Injunction  was  Issued  until  dis- 
solved, and  another  element  of  damage  was 
tbe  counsel  feei  paid  by  tbe  defendants  in 


the  (ni^hal  suit,  and  necessary  expenses  In- 
curred by  them  In  securing  a.  dlasolntI(m  ot 
tbe  Injunction.  There  were  othw  dements 
of  damage  relied  on  In  the  complaint  but 
the  evidence  which  ta  brought  up  in  the 
record  was  directed  only  to  these  two  ele- 
ments. The  only  evidence  In  tbe  case  was 
that  of  Costlgan,  one  of  the  obligees  in  the 
bond,  from  which  it  appears  that  be  paid 
out  tbe  sum  of  9SO0  as  counsd.  fees  and 
expenses  necessarily  Incurred  to  obtain  a 
dissolution  of  the  injunction.  In  addition 
to  this  sum,  tbe  only  testimony  as  to  any 
damages  or  losa  sustained  by  the  obligees 
was  the  cbUm  that  during  the  pendency  of 
the  Injunction,  which  was  three  months 
and  five  days,  tbe  defendants  were  depriv- 
ed of  Interest  upon  tbe  fnll  amount  of  the 
Indebtedness  secured  by  the  trust  deed, 
wblcb  at  that  time  waa  «125,960.ia  From 
this  evidence  the  court  found  that  the  dam- 
ages to  tbe  obligees  resulting  from  the  is- 
suing of  the  injunctloci  were  the  amount 
paid  by  them  as  counsel  fees  and  expenses, 
and  the  Interest  upon  the  full  indebtedness 
as  claimed;  but,  as  the  penalty  of  tbe  bond 
was  only  $3,000,  judgment  hi  this  action' 
was  rendered  only  In  such  sum. 

Under  the  decision  of  this  court  Id  Tober 
T.  Clark,  15  Colo.  43^  25  Pac.  ISl,  U  was 
proper  to  award  as  damages  tbe  amount' 
paid  as  counsel  fees  for  services  rendered' 
In  dissolving  tbe  injunctlen,  and  tbe  evl-i 
dence  In  this  case  supports  the  finding  ofi 
the  court  In  that  respect  At  tbe  sale,  sub- 1 
sequent  to  tbe  dissolution  of  tbe  Injunction, 
the  holders  and  owners  of  tbe  notea  bid  In 
tbe  property;  but  tbe  amount  of  the  bid 
does  not  appear  from  the  record,  exc^c  tbat 
it  was  a  sum  much  less  than  tbe  face  value 
of  tbe  notes.  There  waa  ne  testimony  teml- 
Ing  to  show  th&t  had  not  the  injunction  been 
Issued,  tbe  property  would  probably  have 
been  sold  at  the  time  fixed  In  the  advertise- 
ment of  sale  for  a  sum  equal  to,  or  any 
greater  than,  tbat  for  which  it  waa  sold 
when  advertised  the  second  time.  In  a  suit 
upon  an  Injunction  bond,  where  tbe  holders 
of  a  note  (the  obligees  Ux  said  bond)  have 
been  restrained  from  selling  real  property 
under  a  trust  deed  given  to  secure  the  pay- 
ment of  the  note,  Interest— or  rather  tbat 
which  is  equivalent  to  Interest— may  be  a 
proper  element  «f  damages.  In  some  cases 
such  sum  may  possibly  be  tbe  only  element 
while  In  other  cases  It  may  be  much  less 
or  much  xasxe  than  tbe  actual  damages  sus- 
tained. City  of  St  Louis  V.  Alexander,  23 
Ma  520;  Hill  v.  Thomas,  19  &  a  230.  Tbe 
true  rule  of  measure  of  damages  In  such 
cases  seems  to  be  simple  compensation  for 
the  actual  loss  sustained.  High,  Inj.  1 1G65. 
Tbe  granting  of  the  inJonctlDn  does  not  In 
a  case  UIeo  this,  necessarily  prevent  the  col- 
lection of  money,  and  the  rule  of  danuuges 
in  tbe  latter  case  would  not  the  re  tore,  nec- 
essarily be  tbe  same  aa  In  the  former. 

Under  tbe  evidence  In  this  co^e,  tbe  court 
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erred  In  computing,  as  an  element  of  loss. 
Interest  on  tbe  full  amount  of  indebtedness 
represented  by  the  notes;  for  there  Is  noth- 
ing In  the  evidence  to  show  that,  had  tbe 
sale  been  made  as  first  advertised,  there  was 
a  reasonable  probability  that  It  would  bare 
been  sold  for  as  large  an  amotiut  as  it  did 
bring  when  actually  sold,  or  that  It  would 
have  brought  more,— which  actual  selling 
price,  as  we  have  said,  the  record  does  not 
disclose.  For  aught  that  appears  In  the  evi- 
dence, the  property,  sold  when  the  Injunc- 
tion was  dissolved,  brought  as  much  as  or 
more  than  it  would  have  brought  had  not 
the  Injunction  been  granted;  and.  If  so,  tbe 
obligees  suffered  no  such  damages  as  were 
here  awarded.  Bearing  upon  the  probabil- 
ities as  to  what  would  have  happened,  had 
the  sale  not  been  interfered  with  by  the 
obligors,  there  is  only  the  evidence  of  Costl- 
gan,  one  of  the  obligees^  to  the  effect  that 
his  Intention  at  that  time  was  to  purchase 
the  property,  when  sold,  for  the  amount  of 
the  notes,  if  others  had  not  bid  a  like  sum, 
and  then  to  take  possession  of  the  property 
and  work  It,  Had  not  the  Injunction  Is- 
sued, we  may  assume,  In  tbe  absence  of  evi- 
dence tending  to  show  that  others  would 
probably  have  bid  a  like  sum,  that  such  pur- 
chase by  the  owners  of  tbe  note  would  have 
been  carried  out  Tbe  Indebtedness  of  the 
maker  of  tbe  notes  would  then  have  been 
canceled,  and  the  obligees  (tbe  payees  of 
the  notes)  would  have  been  entitled  to  the 
possession  of  the  property.  This  Indebted- 
ness would  have  been  wiped  oat,  not  by  the 
payment  of  any  amount  of  money,  but  by 
the  taking  of  the  property  by  the  payees  of 
the  note  In  satisfaction  of  their  debt  By 
the  Injunction,  however,  tbey  were  kept  out 
of  possession  three  months  and  five  days. 
When  they  did  buy  the  property,  so  far  as 
we  are  advised,  it  was  worth  to  them  as 
much  as  It  would  have  been  had  tbey  bought 
It  when  first  offered  for  sale.  Their  Injury, 
therefore,  If  meanwhile  the  property  had 
not  depreciated  in  value,  would  have  been 
compensated  for  by  the  payment  to  them  of 
the  rental  value  of  the  property,  or  the  val- 
ue of  the  possession  of  the  mine.  In  any 
event,  interest  would  be  an  element  of  loss 
only  in  case  It  should  appear  that  a  certain 
amount  of  money  would  probably  have  been 
received  by  the  owners  of  the  notes,  had  not 
the  act  of  plaintiffs  stopped  the  sale;  and  It 
could  not  be  reckoned  on  any  sum  greater 
than  what  the  evidence  fairly  shows  would 
have  been  realized.  At  the  sale  It  appears 
that  they  did  bid  in  the  property,  but  the 
amount  of  their  bid  Is  not  shown,  nor  Is 
there  any  effort  to  show  depreciation  in  the 
value  of  the  property  during  the  pendency 
of  the  Injunction,  or  the  value  of  the  pos- 
session; so  that  it  is  difficult  to  perceive 
how  the  court  could  ascertain  the  amount  of 
damages  npon  the  evidence.  In  the  ab- 
sence of  a  showli^  that  the  proceeds  of  the 
■ate  were  leu  than  they  would  have  been. 


had  not  the  obligors  delayed  the  sale,  or  that 
less  was  realized  therefrom  than  might  and 
probably  would  have  been  received,  had  not 
this  unlawful  Interference  taken  place,  there 
could  not  be  awarded  interest,  or  Its  equiva- 
lent upon  a  larg^  sum  than  that  actually 
realized  when  the  property  was  sold.  But, 
as  has  already  been  said,  as  there  is  nothing 
In  the  record  showing  for  what  amount  the 
property  was  add,  there  Is  no  basis  upon 
which  the  court  could  determine  the  amount 
of  Interest  lost  to  the  obligees.  We  may  add 
that  ordinarily  an  element  of  damage  In  a 
case  like  this,  and  which  might  be  the  only 
element,  would  be  the  difference  between 
what  was  actually  realized  from  the  sale, 
and  what  would  or  might  probably  have 
been  realized,  had  not  the  act  of  the  wrong- 
doer delayed  the  sale.  Whether  this  would 
or  would  not  be  the  same  in  amount  as  the 
Interest  upon  the  sum  realized  from  the  sale, 
the  evidence  does  not  enable  us  to  determine. 
For  the  error  in  respect  to  the  awarding  of 
interest  as  an  element  of  damage,  the  Judg- 
ment of  the  court  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
In  accordance  wttb  this  opinion.  Beversed. 

On  Rehearing. 

PBS  CURIAM.  In  their  petlUon  for  re- 
hearing, appellees  expressly  waive  any  claim 
or  right  to  the  Judgment  of  $3,000  rendered 
below,  In  excess  of  the  sum  of  $500.  for 
which  we  held  they  were  entitled  to  a  Judg- 
ment The  appellees  Insist  that  they  should 
have  Interest  on  that  amount  and  the  costs 
of  this  appeal.  But  they  are  entitled  to  nei- 
ther, for  the  appellants  might  have  been 
willing  to  pay  the  Judgment  below,  had  It 
been  only  In  the  sum  of  (500.  Appellees 
should  pay  the  costs  of  this  appe&l,  whQe 
appellants  should  pay  the  ':oBts  of  the  trial 
in  the  district  court  The  former  Judgment 
of  this  court  is  therefore  vacated,  and  tlie 
Judgment  of  the  lower  court  T/lll  bo  rooai- 
fled  by  entering  Judgment  In  fftvor  of  the 
plaintiffs  against  the  defendants  In  the  sum 
of  $500  and  the  costs  of  trial  in  the  court  be- 
low, and  as  thus  modified  It  la  afilrmed.  The 
cause  Is  remanded,  with  instru^rtlons  to  the 
district  court  to  enter  Judgment  in  accoid- 
ance  with  this  opinion. 


TAYLOR  V.  PBOPLB. 

(Supreme  Court  of  Colorado.    Sept.  30,  1885.) 

HoMioiDs  —  FiuvQ  or  IirroBKATiox— Wazvih« 
OanonoHs— BviDSRos— iNSTBVonoHS 

AS  TO  DeoRBES. 

1.  The  objection  that  the  informati<nt  was 
filed  without  a  prelimlnar;  ezamfnation,  and 
withoat  the  affidavit  required  by  Act  ISOS,  % 
8,  befwe  an  infomjation  can  be  filed  withoat  a 
preliminary  ezaminatioD,  cannot  be  raised  for 
the  first  time  on  appeal, 

2.  Un  a  murder  trial,  where  defendant  shot 
an  officer  who  bad  hfm  under  arrest,  while  the 
latter  was  jumping  from  a  wagon  towards  de- 
fendant it  was  proper  to  exclude  a  question  to 
defendant  as  to  what  he  thought  deceased  was 
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Saing  to  do.  where  defendant  had  testified  that 
e  saw  that  when  deceased  Jamped  he  "aimed 
to  jerk  bis  fan  and  shoot,"  and  sahsequently, 
OD  his  croes-examination,  be  testified  that  he 
took  a  reToIver  from  his  companion,  so  that  he 
<'oiiUl  get  the  drop  on  deceased,  and  aroid  a 
fi£ht ;  and  that  he  fired  the  first  shot  to  frighten 
deceased,  and  the  fatal  shot  to  disable  him 
n-hen  he  saw  him  drawing  his  gun. 

3.  On  a  trial  for  murder  it  was  proper,  on 
cross-examfQKtion  of  a  state  witness,  to  ez- 
rliKlft  the  qoenion,  "Did  you  not  express  your- 
self as  freely  tia  yonr  neighbors'*  that  defendant 
should  be  summarily  dealt  with?  where  it  was 
not  shown  that  the  neighbors  had  so  expressed 
tbemselres,  %nd  the  witness  testified  on  cross- 
examination  as  to  his  feelings  concerning  de- 
fendant's act, 

4.  A  oonviction  of  murder  in  the  ficst  de- 
gree wii)  not  be  rerened  becatise  the  coiul  In 
one  paragraph  of  the  chartre  defined  mnrder  in 
the  first  degree  as  the  unlawful  killing  of  a  per- 
son with  malice  aforethought,  where,  in  the 
succeeding  paragraph,  it  charged  that  delibera- 
tion and  premeaitatloD  were  necessary  to  coik 
stitnte  the  crime,  and  both  degrees  ox  murder 
were  properly  defined  in  the  charge^  j 

Error  to  district  conrt,  Oonejos  county. 

Abe  Taylor  was  convicted  of  mnrder,  and 
brings  error.  Affirmed. 

An  Information  was  filed  In  the  district 
court  of  ConcdoB  county  charging  the  plaln- 
tlfr  In  error,  Abe  Taylor,  and  William  Thomp- 
son, with  the  mnrder  of  Charles  Emerson; 
Taylor  as  principal,  and  Thompson  as  ac- 
cessory. This  information  was  verified  by 
the  district  attorney,  following  which  yeri- 
flcatlon  was  an  affidavit  by  Robert  C.  C!ooper  \ 
to  the  effect  that  the  facts  stated  in  the  j 
foregoing  Information  were  true,  and  the  of-  j 
fense  tber^  charged  was  committed  of  bis 
(Cooper's)  own  personal  knowledge.  A  plea 
of  not  gnllty  was  entered,  trial  had  upon  the 
lasne  thus  joined,  and  a  verdict  of  guilty  of 
murder  of  the  first  degree  was  returned 
against  Taylor.  Upon  this  verdict  the  plain- 
tiff In  error  was  sentenced  by  the  court  to 
be  hanged,  and  from  this  judgment  he  has 
brought  faU  case  here  upon  writ  of  error. 

Charles  A.  Johnson  and  V.  A.  Elliott,  for 
plaintiff  In  error.  B.  L.  Oarr,  Atty.  Oen., 
and  F.  P.  Secw,  Asst  Atty.  Gen.,  for  tbe 
People. 

CAMPBELL,  J.  (after  stating  the  facts). 
Of  the  numerous  erroni  assigned  there  are 
but  three  which  we  deem  necessary  to  con- 
alder.  The  first  relates  to  the  right  and  au- 
thority of  the  district  attorney  to  file  the 
Information;  the  second,  to  erroneous  rul- 
ings of  the  conrt  upon  the  evidence;  the 
third,  to  errors  In  the  Instructions  given  by 
tbe  court 

L  The  general  objection  Is  urged  by  coun- 
sel for  plaintiff  In  error  that  their  client  was 
tried  and  convicted  without  due  process  of 
law.  Tbe  specific  error  assigned  thereun- 
der is  that  the  defendant  was  given  no  pre- 
liminary examination,  and  did  not  waive  the 
same^  This  being  so,  they  contend  that,  be- 
fwe  tbe  district  court  had  any  authority  to 
allow  an  information  to  be  filed,  an  affida- 
Tit,  u  provided  for  In  section  8  of  tbe  in- 


formation act  of  1893,  must  first  be  filed, 
and  that  this  was  not  done.  Neither  a  mo- 
tion to  quash  nor  other  pleading  attacking 
tbe  Information  upon  any  ground  was  filed 
by  the  defendant;  but,  on  tbe  contrary,  he 
entered  his  plea  of  not  guilty,  and  went  to 
trial  upon  the  merits.  If  there  was  no  pre- 
liminary examination  (as  to  which  we  are 
not  advised  by  anything  In  the  record).  It 
was  the  duty  of  the  defendant,  at  the  proper 
time,  and  In  the  proper  proceeding,  to  snow 
that  fact  to  the  district  court,  and  the  record 
should  disclose  the  existence  of  the  alleged 
defect  In  jurisdiction;  and  If,  as  a  matter 
of  fact,  there  was  no  preliminary  examina- 
tion, and  the  affidavit  required  by  section  S 
had  not  been  filed  in  the  district  court.  It 
was  likewise  the  duty  of  the  d^endant  In 
an  appropriate  way  to  call  the  attention  of 
the  district  conrt  to  the  absence  of  the  nec- 
essary affidavit.  But,  as  the  defendant  en- 
tirely neglected  to  avail  hlnuelf  of  his  prop- 
er remedy  at  the  appropriate  time,  it  is  too 
late  for  falm  to  be  beard  with  respect  there- 
to In  this  court,  even  If  there  be  merit  in 
his  contention.  Brown  v.  People  (Cola  Siq^) 
86  Pac.  1040,  and  cases  cited. 

2.  A  brief  summary  of  the  facts  wIU  eluci- 
date the  discussion  of  tbe  errors  assigned  to 
the  rulings  of  the  trial  court  In  sustaining 
objections  to  questions  propounded  by  de- 
fendant's counsel.  Tbe  evidence  generally 
tended  strongly  to  show  that  Taylor  and  his 
codefendant,  Thompson,  had  stolen  a  wagon 
load  of  oats,  which  they  bad  brought  from 
near  the  town  of  La  Jaxa  to  the  town  of 
Alamosa  for  the  purpose  of  disposing  of  the 
same.  The  owner  of  the  oats,  having  discov- 
ered the  theft,  gave  notice  thereof  to  a  dei^ 
nty  sheriff  at  La  Jara.  who  sent  a  telegram 
to  Bmersoo,  the  town  marshal  and  constable 
at  Alamosa,  requesting  him  to  detain  the 
supposed  thieves.  Upon  receipt  of  this  mes- 
sage Emerson  went  to  the  store  of  one  Gert- 
dsen,  in  the  town  of  Alamosa,  where  Tay- 
lor at  the  time  was  trying  to  sell  the  oats, 
and,  after  ascertaining  that  Taylor  claimed 
to  own  the  oats,  and  to  have  them  In  his 
possession,  Emerson,  as  an  officer,  placed 
Taylor  under  arrest,  and  Informed  him  that 
he  would  have  to  remain  In  his  custody  un- 
til the  subject  of  the  larceny  could  be  fur- 
ther investigated.  Taylor  asserted  his  inno- 
cence, and  declared  that  there  must  be  Boma 
mistake,  but  at  that  time  made  no  resist- 
ance to  the  arrest,  and  submitted  to  the  di- 
rection of  Emerson  to  go  with  him  to  an  ele- 
vator, a  short  distance  from  the  store,  where 
the  wagon  containing  the  oats  had  been  left 
by  Taylor  in  charge  of  his  codefendant, 
Thompson.  On  the  way  to  the  elevator,  and 
after  they  reached  the  wagon,  some  conver- 
sation was  had  between  Emerson  and  Tay- 
lor, In  which  Emerson  explained  to  Taylor 
that  tala  purpose  was  to  take  the  wagon  to 
a  llvMy  stable,  where  it  would  be  protected, 
and  then  take  tbe  d^endants  to  jalL  In  pup- 
snance  of  this  Intention,  Emerson  requested 
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Tt^lor  lB  9>t  npen  tba  imson  to  dstn  the  \ 
twm  tmmm  vt  hoise*  attecbel  tturefca;  Imt 
T^yioT,  in  tooit  saked  Bmeraon  to  drive  tha 
teaaiB,  statins  that  tii«r  vew  haUTi  aaA 
that  he  Cncylor)  mndd  maka  the  iMdera 
poll.  Bmcnon  eampIM  with  tbla  raqmst, 
and  got  Into  the  wagon,  nhUe  Tayte  ttaod 
at  the  head  of  one  itf  tte  led  horsey  and 
ThompaoB  at  the  bead  ot  the  otbw.  Tha  aC- 
fort  t»  itart  the  horwa  waa  uasmceufni, 
aad  Emeraeii  thaa  called  to  Taylor  to  get  in* 
ta  the  wasdk,  and  drire  the  teaais,  aa  th«7 
wooU  not  puil  far  him.  Amunntly  Tayloa 
gave  his  consent  to  this,  and  started  from 
the  placa  wbm  he  waa  atwdtos  to  get  lata 
the  wagon,  from  which  amanan  waa  pm> 
paring  to  alight.  Taylor  bad  tqmi  Ua  per- 
son, aa  he  htaiaalf  statea.  a  nevolm,  bat  aa 
he  stavted  towarda  the  wactoa  he  either  tooc 
frwm  nkompaoate  persn,  or  Thoaapaoa  gave 
t»  him,  a  laiseer  revoiTai:;  whtoh  be  hrid  la 
his  hand,  aa  be  adrancatL  Bctace  Bmenon 
aM^ted,  Taylor  sara  that  be  drew  or  threw 
bis  fferolTCT  mpon  Emwaom,  calltog;  "Held 
npl"  Almost  hMnedlatrty  fottowlng  this  ex- 
clamation, Taybar  Oiied  one  or  moire  shote 
at  Emerson,  who  vetuned  the  fire,  and  aev- 
eeal  abets  were  tbea  eaghangad  by  them, 
whea  BmacBoo  twM,  mortally  wosinded,  and 
Thylor  fled  fkom  tte  aoeae  ot  the  IdiUng.  In 
this  connectian  l^ler  waa  aatoed  by  bla 
counsel  *^'bat  he  thought  Bhaezaon  was  go- 
ing to  do  aa  he  Jomped  from  the  wagon." 
The  court  aostalned  the  objectiDn  of  the  dls- 
tckt  attoDse?  to  this  qaesClon.  but  bo  exo^ 
tkm  waa  sarad  by  the  defeadsnfs  eoanaai, 
and,  strictly,  he  la  not  now  entitled  to  press 
the  error  assigned.  Bat  we  d»  not  place 
onr  deel^n  as  to  tbis  ndlng  npom  a  teebnteal 
ground.  Unquestionably,  In  a  crlmtDal  case, 
where  the  iaSeatlon  la  material,  tbe  dafead- 
ant  may  testtfy  aa  to  tke  Intent  with  which 
be  did  the  act  dmrged.  So,  also,  and  for 
tbe  aame  reaaoci,  he  may  testify  aa  to  what 
be  thought  tbe  deeeased  intoided  to  do  whea 
the  act  in  question  was  committed  by  the 
defendant.  The  court  ml^t  well  banre  al- 
lowed the  tjuestlco  to  be  asked,  but  In  a  pre* 
ceding  part  of  hds  testlmimy  Taylor  had  al- 
ready testified  that  be  saw  that  Emerson 
"aimed  to  jerk  his  gun  and  shoot"  as  be  was 
about  to  Jump  fpom  tbe  wagon;  and,  In  ef- 
fect; assigned  that  fact  as  a  reason  for  bis 
own  conduct.  Therefore  there  was  no  rear 
son  for  repeating  an  answer  which  had  al- 
ready been  ^ven.  Then,  too,  sabseqnently, 
In  his  cross-examlnntlon,  the  defendant  tee- 
tlfled  that  during  all  tbe  time  HiMt  he  was 
under  arrest  be  bad  upon  bis  person  a  re- 
volrer;  that  when  he  started  from  the  head 
of  the  led  team  to  get  upon  the  wagon  he 
took  from  the  person  of  Thompson  a  larger 
rerolver,  and '  that  be  did  so  because  It  was 
larger  than  tbe  one  that  he  bad,  and  because 
tt  was  tbe  one  with  which  he  always  prac- 
ticed In  shooting.  Although  the  deteodaut 
was  not  asked  the  direct  qoestiwi  why  he 
tred  tlw  shots  at  Emerson,  substantially  he 


!  gave  Us  naeona  fi»  es  ioba^  In  effect^  ha 
statea  that  his  sktfeet  ma,  la  the  test  ^ace» 
to  get  a  large  zerolTer,  and  one  with  wMeh 

be  conlA  do  oiore  effeetlTe  exeeirttan,  and 
tbeneby  get  the  drop  Vfom  Emersen*  and 
avoid  any  peasibilMr  «C  a  flgtat;  ttat  be  flred 
the  first  shot,DOt  at  Emerson's  body,  but  at  a 
dlatsace  e<  two  or  thme  feet  ann^  from  him, 
so  as  to  frighten  tte  oOeer  M>  aahfecttoa, 
and  prevent  htan  from  ahooflng;  that  when 
he  dlseoT«nd  that  Emerson  waa  not  to  be 
deterred  from  Us  daty*  and  waa  In  the  act 
of  diawtng  bla  gun  npoa  Ma  aseallaat^  Tay- 
lor states  that  he  then  fired  to  dtaable  Emer- 
son, so  that  the  latter  might  net  Injuse  bim. 
bat  hi  se  doljv  be  fired  a  BiKit  tbat  enalto* 
In  Emerson's  death.   It  will  thas  be  aeen 
that  Taylor  testified  not  only  aa  to  what  he 
theacht  EmcrsoB  Intended  to  do  wbea  he 
Jvnped  from  the  wagoo,  hat  be  alw  dis- 
closed what  his  own  Intaotlan  was  tn  flxins 
the  Bbote  at  Emerson,  although  his  counsel 
did  not  see  fit  to  ask  Mm  directly  his  rea- 
sons fbr  shooting.   Tbe  record,  therefore, 
shows  that  tbe  defendant  got  before  the  Jwry 
all  that  he  desired  for  the  purpose  of  throw- 
ing light  upon  his  motlTes,  and  disclosed  to 
the  Jury  tbe  state  of  his  mind  at  the  ttme 
of  the  kHUng,  and  his  ewn  bell^  as  to  the 
intenttons  of  Emerson.  According  to  his  own 
testimony  and  his  own  theery,  his  act  waa 
net  justifiable  In  taw.    Being  bwfuDy  un- 
der arrest,  without  any  ppoTocatloa  or  «- 
cnse  be  assaulted  the  consteble,  thliriElBg  to 
frigbtxn  Mm;  bat,  when  his  efforto  In  that 
direcUon  proved  abortlre,  he  shot  fbr  tbe 
«presB  purpose  of  diSttblfaig  the  o£Scer,  and 
altogether  succeeded  In  hie  efPorto  and  killed 
blm.  lite  plea  of  self-defense  cannot  be  thaa 
Invoked  when  the  supposed  necessity  Is 
brongbt  about  by  tbe  unlawful  eendnct  f>f 
the  defendant  himself;  and  tbe  admitted 
statemente  of  tbe  defendant  that  he  did  not 
shoot  mitn  after  he  saw  that  Emerson  in- 
tended to  shoot  ait  hin.  and  that  he  Umself 
flted  the  first  shot  to  frlgbtea.  l»it  not  to  ia- 
Jare,  tbe  officer,  were  belore  the  Jury,  So  be 
considered  by  them  as  not  only  bearing  npoa 
tbe  plea  of  self-defense,  but  as  throwing  Ugbt 
npcm  the  degree  «f  the  homieids.   In  tbe 
Ugbt  of  these  dreamstances,  thcohJectlaB  Sa 
this  question  waa  proper^  soatateed. 

Equally  grouadless  Is  the  assignment  of 
error  to  the  rtfesal  of  the  court  to  aHov  tbe 
wltoess  Johnson  (a  irttaeas  fkir  the  panplB) 
to  answer  thte  i^vestteai:  *1>ld  yon  not  em.- 
press  yourself  as  freely  as  your  ndKhboaa 
there,  that  he  [meaning  the  defcadaat] 
should  be  snmmartty  dnlt  with?"  Imme- 
diately preceding  this  qnestloa  proponnded 
by  tbe  attorney  tm  the  defendant,  tbe  witi- 
ness,  In  erplalnlng  his  te^Ong  to  regard  to- 
tbe  defendant,  had  asmreed:  "I  felt  tbst 
be  [defendant]  had  done  eemethtag  eatlnely 
uncalled  for"  (referring  to  hfs  kflUng  of 
Etoeraon).  Unqnestlenably,  the  aatasas  at 
a  witness  may  be  shown,  and  tlM  ntesaA  to* 
permit  proper  tostlmeay  beariag  vfoa  the 
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same  would  be  emr.  howerer,  was 

Dot  a  proper  question.  It  asaumed  (what 
was  not  sltawni)  that  both  Jobnicm  and  hla 
aeiifhbors  had  freely  exiveraed  tbemaetrea 
to  the  effect  that  the  defoidaut  shoold  be 
summarily  dealt  with.  It  afwomftd.  alao, 
that  Johnson  knew  of  such  axpreBsLooB  by 
his  ntinhbora;  and,  more  than  that.  It  called 
for  a  comparison  by  the  witness  of  the 
characterization  ot  tha  eooduct  of  Xftylw  by 
himself  ajul  Us  Hel^hbora,  and  asked  tor  a 
Judgment  and  conclusion  by  the  wltnesa*  up- 
on an  assiuned  state  of  facts  that  waa  not 
shown  to  exist,  as  to  the  nelatWe  degree 
and  Intensity  of  the  words  employed  by  him 
and  his  nelelibors.  No  argument  Is  neces- 
sary to  show  that  soch  questlcai  ia  ln»pr^p«a>. 
Besides  ttal%  no  exception  w«s  taken  to  the 
ruling  of  the  court  sustaining  the  objection, 
and.  what  Is  of  stfll  more  conseq-uence  In 
this  discussion,  ttie  witness,  who  waa  a 
rtranger  to  deCsndant,  elsewbere  In  hie  ctom- 
ezamlnatlon  fnlly  and  frankly  teatlfled  aa 
to  the  nature  of  Us  fe^laga  ooneecaliig  the 
act  of  defendant  In  shooting. 

8.  Hie  Instructions  aa  given  consisted  of 
a  general  charge,  and  Intruded  the  following: 
"If  you  beUeve  from  the  evldenee,  beyond  a 
reasonable  doubt,  that  the  defendairt,  Abe 
Taylor,  within  the  connty  of  CoBCjoa,  and 
state  of  Oolondo,  at  any  time  prior  to  the 
tiling  of  the  Informatlcn  In  this  case  In  this 
coart  did  Montoualy,  wlUfnJly,  and  of  his 
malioa  aAtretbovght  klU  and  murder  said 
CtaarleB  H.  Bhuenon.  tt  wtU  be  your  duty  to 
find  hla  guUty  ot  mnrder  In  the  flmt  degree.** 
In  a  preTlouB  part  at  tills  general  diarge  the 
court  had  glvCT  to  the  Jury  the  definition  of 
the  two  degrees  of  murder  In  the  language 
of  the  statute,  a*  follows:  "Murder  Is  the 
unlawful  killing  of  a  human  being  with  mai- 
led Bforethovgbt,  ellber  express  or  Imptted. 
'file  unlawful  klUlsg  may  be  effected  by  any 
of  the  Tarftovs  means  by  which  death  may 
be .  occasioned.  Sxpress  malice  Is  that  de- 
liberate Inteatlon  unlawfully  to  take  away 
the  life  of  a  fellow  craature  whlcta  Is  man- 
ifested by  external  circumstances  capable  of 
pipof.  Malice  Is  Implied  when  no  etmsldem* 
bto  proTocadon  af^)ears,  or  wboD  ail  the 
clrevmstancee  of  the  kllUng  show  «a  aban- 
doned and  BoaUgnant  heart*  All  murdw 
which  shall  be  perpetrated  by  meaaf  of  poi- 
son, or  lying  In  wait,  torture,  or  1^  any 
Ictnd  of  wlUfnl*  deliberate,  and  premeditated 
kHHiig,  ot  which  Is  committed  In  the  pei> 
pctratlon  or  attempt  to  perpetrate  arson, 
rape^  robbery,  mayhem,  or  barglary,  or  per- 
petrated from  a  deUb«ate  and  premeditated 
daaign  nnlawfaUy  and  maliciously  to  effect 
the  death  of  any  human  being  other  than 
him  who  to  kUled,  or  perpetrated  by  any 
act  grsatly  dangarevs  t»  the  Uree  of  otbevs, 
and  Indicating  a  dc^raTed  mind  regardless 
of  faaman  Ufe^  la  In  law  deemed  murder  of 
tha  flnt  degree^  and  all  other  kinds  of  mnr> 
der  are  deemed  mnrder  of  the  second  de- 
gBB^  and  if  jon  find  the  d^endant,  Aba 


Taytor,  guilty  of  murder  tn  this  case,  tt  wlB- 
be  your  duty  to  designate  by  your  Twdfiet 
whether  it  be  mnrder  ot  the  first  or  second 
degree."  The  objection  to  this  InstracttOB^ 
Is  said  to  be  tiiat  the  court.  In  effect,  tell» 
the  Jury  that  It  Is  their  duty  to  find  the  de- 
fMXdant  guilty  of  murder  of  the  first  d%re« 
If,  from  the  erfdenee,  they  believe,  beyond  a 
reoaonable  doubt,  that  his  crime  was  such 
as  to  render  him  guilty  of  murder  of  any 
degree.  It  Is  conceded  that  If.  In  addition- 
to  this  instructs,  and  In  connection  with  It; 
the  words  **d^lberatlon*'  and  "premedlta- 
tSon"  had  been  used,  the  tnatructlon  would* 
be  good.  In  Hill  t.  People,  1  Colo.  436,  and 
ReduB  y.  People,  10  Colo.  W6,  14  Pac  S23, 
the  words  "malice  aforethought"  were  heM 
to  be  at  least  coeztensfre  tn  meaning  with- 
"deliberation  and  iwemedltatlon."  nils  doc- 
tilne  has  been  condemned  by  Bishop  In  hla 
wtM-fe  on  Criminal  Law,  and  approved  by 
Mr,  Wharton,  but  these  eases  announce  the- 
unquestioned  law  tn  this  state.  Counsel  con- 
cede this,  but  insist  that  such  meaning  shall 
be  given  to  these  words /)Bly  when  they  are 
employed  in  an  Information  or  an  indict- 
meat;  but  that,  when  used  by  the  court  tn 
glrfng  Instructions  to  the  Jury,  they  shall  be 
h^  to  mean  aometiiing  less  than,  or  dif- 
ferent from,  the  meaning  given  to  them 
^en  used  In  an  indictment.  It  is  argued 
that,  ^en  used  In  an  tantructlon,  the  roles  of 
evidence,  and  not  the  rules  of  pleading,  are 
applicable.  But  we  find  It  unnecessary  to 
determine  this  question,  for  the  reason  that 
this  language  Is  supplemented  by  that  which 
occurs  In  the  next  Bucceedlng  paragraph,  aa 
fallows:  "To  constitute  mnrder  In  the  first 
degree  there  must  have  be«t  an  unlawful 
killing,  done  purposely,  and  with  premedi- 
tated malice.  If  a  person  has  actually  form- 
ed the  purpose  maliciously  to  kill,  and  ha» 
deliberated  and  pr«nedltated  njxMi  it  befova 
he  performs  the  act,  and  then  performs  tt» 
he  Is  guilty  of  murder  in  the  first  degree^, 
however  short  the  time  may  have  heea  b» 
tween  the  purpsui  and  tlw  execution.  It  ts- 
not  time  that  eonatltntea  the  distinctive  dif- 
ference between  murder  In  the  first  and  the- 
BeetHid  degree.  An  unl&wfnl  killing  with 
malice,  deliberation,  and  premeditation  cob- 
Btltutes  the  crime  of  murder  In  the  first  de- 
gre&  It  nutters  not  how  ahmrt  the  time^— 
If  but  the  time  Decessary  for  one  thought  t» 
follow  another,— If  the  party  haa  turned  It 
over  In  his  mind,  and  weighed  and  deliberat- 
ed upon  It."  It  will  be  observed  that  the 
jury  In  this  one  paragraph  are  three  times 
expr^sly  iDstmcted  that  d^beration  and 
premeditation,  among  other  things,  are  es- 
8«itial  ingredients  of  murder  of  the  first- 
degree;  and  the  statutory  degrees  of  mnrder 
were  previously  defined  to  them.  With  these 
three  paragrapha  of  the  general  dmrge  b^ 
fore  them,  we  cannot  see  how  the  Jury  conM 
have  been  misled  or  mlsdh^cted.  But  It  1> 
sald  that  there  Is  an  lnc<nsIsteD<7  or  an- 
tagoBiam  hatwaan  the  wcnid  and  flilrd  par* 
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agraplis  quoted,  and  under  the  doctrine  of 
Clare  v.  People,  9  Colo.  122,  10  Pac  799, 
which  has  been  followed  in  other  cases  by 
this  court,  the  Judgment  must  be  reversed, 
because  It  would  be  impossible  (or  this  court 
to  determine  which  the  Jury  followed  and 
which  tbcy  rejected.  But  there  is  no  such 
Inconsistency  present  in  this  case.  The 
most  that  can  fairly  be  said  Is  that  the  sec- 
ond paragraph,  by  itself,  Is  not  full  or  com- 
plete. A  careful  reading  of  the  evidence  io 
this  case  satisfies  us  that  the  verdict  was 
right,  and  the  record  shows  that  substantial 
Justice  was  done  the  defendant  Upon  more 
than  one  occasion— as  In  Graves  v.  People, 
18  Colo.  J70,  '62  Pac.  63— this  court  bas  not 
hesitated  to  reverse  a  criminal  case  where 
"substantial  compliance  with  the  rules  gov- 
erning the  trial  of  criminal  cases  has  not 
been  had."  But  where,  as  in  this  case,  there 
can  be  no  reasonable  doubt  as  to  the  guilt 
of  the  defendant  upon  his  own  testimony, 
there  should  be  an  affirmance  of  the  Judg- 
ment if  the  def^dant's  trial  was  conducted 
in  substantial  conformity  with  the  rules  of 
criminal  procedure.  In  view  of  the  fore- 
going considerations,  the  Judgment  of  the 
district  court  is  affirmed,  and  an  order  will 
be  entered  of  record  designating  the  calendar 
week  commencing  Sunday,  December  8,  A.  D. 
1S95,  for  carrying  the  Judgment  of  the  dis- 
trict court  into  effect  as  tbe  statute  pxOTldes. 
Affirmed. 


OHESNUT  T.  PEOPLE. 
(Snpreme  Court  of  Colorado.  Nov.  18,  18^.) 

LaBOERT— IHDIOTMBXT— COHSOLIDATIOX  OF  ISDIOT- 
MBMT8   won   BaHB  OrFKNSB— EvidbKCS— 

Cattu  Brand— Coxduot  ot  Jvror. 

1.  An  iDdicttnent  under  Laws  1S91,  p.  ISO, 
1 1,  making  it  grand  larceny  to  steal  cattle,  ir- 
respective of  the  value  of  the  cattle,  need  not  al- 
lege the  valoo  of  tbe  cattle. 

2.  Where  two  informations  are  filed,  one 
charging  that  defendant,  on  a  certain  day,  stole 
two  head  of  cattle,  the  property  of  a  certain 
person,  and  the  other  that,  on  tbe  same  day, 
he  stole  four  head,  the  property  of  tbe  same 
person,  and  the  e^dence  showed  that  all  the 
cattle  were  found  together  in  defendant's  pas- 
ture freshly  branded  with  his  brand,  defendant 
cannot  object,  for  the  first  time,  on  appeal,  that 
the  informations  were  not  properly  connoiidat- 
ed,  under  Gen.  St.  1S83,  §  946.  providing  for 
Bach'  consolidation,  where  two  or  more  indict- 
ments are  fonnd  against  a  person  for  one  or 
more  acts  connected  together. 

8.  Gen.  St  1883,  S  ^t72,  provides  that  any 
me  desiring  to  nse  a  cattle  brand  shall  file  the 
same  for  record  in  the  county  wherein  he  re- 
sides, and  section  3174  provides  that  when  duly 
recorded,  such  brand  on  an  animal  shall.  In  a 
criminal  trial,  be  prima  facie  evidence  of  the 
ownership  of  tbd  person  recording  It  Held, 
that  tbe  record  need  not  show  the  residence  of 
the  person  filing  the  brand,  as  such  residence 
may  be  shown  aliunde. 

4.  Gen.  St  1883,  S  3172,  provides  that  any 
one  desiring  to  use  a  cattle  brand  shall  make 
and  sign  a  certificate  setting  forth  a  facsimile 
and  description  of  the  brand,  and  file  the  same 
tmt  record,  and  section  3174  provides  that,  when 
duly  recorded,  such  brand  on  an  animal  shall, 
im  a  criminal  trial,  be  prima  fade  evidence  of 


the  ownership  of  the  person  recording  it  Bcld 
that,  where  the  lecord  of  a  brand  gave  the 
name  of  its  owner,  and  a  description  and  ftic- 
simile  of  the  brand,  and  the  brand  had  been 
used  for  10  years  by  the  person  who  recorded 
it,  a  certified  copy  of  the  record  thereof  was 
admissible,  though  there  was  no  formal  cer- 
tificate signed  by  such  person. 

6.  A  certified  copy  of  the  record  of  a 
brand  after  an  alleged  larceny,  thongh  not 
snificient  to  show  the  ownership  of  the  stoloi 
cattle  before  it  was  recorded,  is  admissible  od 
the  question  of  ownership,  where  the  person  who 
recorded  the  brand  owned  it  before  the  lar- 
ceny. 

6.  As  Act  1885,  t  7,  providing  that  a  re- 
corded brand  should  be  tbe  subject  of  assign- 
ment, did  not  prescribe  tbe  manner  in  whidi 
brands  should  be  assigned,  it  was  proper  to 
admit  parol  evidence  of  such  an  assignmeDt 
made  before  the  passage  of  Act  1889,  providing 
for  the  recording  of  such  assignments,  and  mak- 
ing certified  co^ea  of  their  record  admissibls  in 
evidence. 

7.  A  conviction  will  not  be  set  aside  merely 
because,  after  the  jury  had  retired,  one  of 
them  left  the  building  where  they  were  to- 
gether, where  he  was  followed  by  a  bailiff,  who 
retnmed  with  him.  and  the  Juror,  durine  Us 
absence,  spoke  to  no  person  but  the  bailiff. 

8.  Nor  because  the  bailiff  allowed  the  jury 
to  go  with  him  to  the  post  office,  and  permitted 
one  of  the  jurors  to  ask  for  bis  mail,  it  not  ap- 
pearing that  the  Juror  got  any  mail 

9.  A  convictioii  will  not  be  reversed  beeatias 
of  a  refusal  to  give  instructions  which  were  snb- 
stantially  given  in  the  general  charge. 

Error  to  district  court.  Weld  count7. 

Robo^  Chesnut  was  convicted  of  stealing 
cattle,  and  brings  error.  Affirmed. 

At  the  November  term  of  the  district  court 
at  Weld  county  two  separate  Informations 
were  duly  filed  against  the  plaintiff  in 
ror,  charging  him  with  the  larceny  of  certain 
neat  cattle,  as  follows  (omitting  the  formal 
part): 

"The  People  of  the  State  of  Colorado  v. 
Robert    Chesnut    Information.    No.  570. 

*  *  *  That  Robert  Chesnnt,  late  of  the 
county  of  Weld  and  state  of  Colorado,  on  or 
about  the  first  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ninety-four,  at  and  within  the  county  afore- 
said, one  cow  and  one  steer,  being  two  head 
of  neat  cattle,  of  the  personal  goods  and 
cliattels  of  Charies  O.  Buckingham  then  and 
there  being  found,  did  then  and  there  unlaw- 
fully and  feloniously  steal,  drive,  and  lead 
away,  and  did  then  and  there  unlawfully 
and  feloniously  deprive  the  said  owner  of 
the  immediate  possession  thereof,  with  tbe 
intent  to  steal  the  same,  and  did  then  and 
there  unlawfully  and  feloulonaly  apply  the 
same  to  his  own  lue,  with  an  Intent  to  steal 
the  same,"  etc. 

"The  People  of  the  State  of  Colorado  v. 
Robert    Chesnnt    Information.    No.  57L 

•  •  *  That  Robert  Chesnut,  late  of  the 
county  of  Weld  and  state  of  Colorado,  on  or 
about  the  first  day  of  September,  in  the  year 
of  onr  Lord  one  thousand  eight  hundred  and 
ninety-four,  at  and  within  the  eonnty  utan- 
said,  one  cow  and  three  steers,  being  four 
head  of  neat  cattle,  of  tbe  personal  goods 
and  chattels  of  John  D.  DaviB  thai  and  there 
bting  fonnd,  did  then  and  ttiere  unlawfnUy 
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and  felonlonsly  steal,  drive,  and  lead  away, 
and  did  tLen  and  there  unlawfully  and  felo- 
niously deprive  the  said  owner  of  the  lmm&> 
dlate  possesBlon  thereof,  with  an  Intent  to 
steal  the  etLvae,  and  did  then  and  there  un- 
lawfully and  feloniously  apply  the  same  to 
fats  own  use,  with  an  intent  to  steal  the 
same."  etc. 

On  motion  of  the  district  attorney  the  court 
ordered  these  Informations  consi^ldated  for 
the  purpose  of  trial.  Upon  the  trial  of  the 
cause,  over  objection  of  plaintiff  In  error,  the 
following  certified  copy  of  atock  brand  was 
admitted  In  eTldence: 

"GOTtlfled  0(vy  of  Stock  Brand. 

"State  of  Oolorado,  Larimer  County— ss.: 
Office  of  Clerk  and  Recorder.  In  accordance 
with  the  proTlsions  of  an  act  of  the  Fifth 
general  assembly  of  the  state  of  Colorado, 
entitled  'An  act  to  provide  a  system  of  re- 
cording brands  in  this  state,'  approved  April 
7,  1885,  I.  T.  J.  Montgomery,  county  clerk 
and  recorder  in  and  for  said  county.  In  the 
state  aforesaid,  do  hereby  certify  that  on 
this  thirtieth  day  of  July.  A.  D.  1885,  the 
following  appears  of  record  In  Book  B,  page 
68,  of  the  reoorda  of  my  ofl&ce,  to  wit: 

Brand    Ear  mark        Owner  Residenoe, 

VI  Geo.  S.  RtcbardsoB. 

B«iDg  the  leUers  'V  and  'i' 
to  be  placed  oq  tbe  left 
•houlder  of  horses  and  mules  and 
left  side  of  oatUe. 

— **And  that  the  above  Is  a  trae  copy  of  aald 
brand.  In  testimony  wbereof,  I  have  here- 
unto  set  my  hand  and  affixed  the  seal  of  said 
county  tblfl  thirtieth  day  of  July,  A.  D.  1886. 
T.  J.  Montgomery,  Glerk  and  Recorder. 
[Seal.] 

"United  States  of  America,  State  of  Colo- 
tado— SB.:  State  of  Ootorado.  Ofllce  of  tiie 
Secretary  of  State.  I,  Ndaon  O.  McOIees, 
secretary  of  state  of  the  state  of  Colorado, 
do  hereby  certify  that  the  ann«ed  Is  a  fullt 
trae,  and  complete  transcript  of  the  certl- 
fled  copy  of  stock  brand  of  Geo.  S.  Rlchard- 
Bon,  which  was  filed  In  this  office  the  thir- 
ty-first day  of  July,  A.  D.  188^  and  admit* 
ted  to  record  In  Book  B,  page  005.  In  testl- 
mony  whereof,  I  have  herennto  set  my  hand 
and  affixed  the  great  seal  of  the  state  of 
Colorado,  at  the  dty  of  Denver,  this  nine- 
teenth day  of  Movembw,  A.  D.  1804.  Nelson 
O.  McGIees,  Secretary  of  State.  Lyman  B. 
Henderson.    [SeaL] " 

Indorsed  on  back:  '^7,470.  Geo.  S.  lUcfa- 
ardson,  Iduimer  conn^.  Certified  copy  of 
atock  brand  filed  In  the  office  of  the  secre- 
tary of  state  of  the  state  of  Colorado,  on  the 
tlilrty-first  d^  ot  July,  1885,  and  recorded 
In  State  Brand  Book  B,  page  B05.  Metvln 
Bdwarda,  Secretary  of  State.*' 

'■State  of  Colorado,  County  of  Larimer^ 
■a.:  I  hereby  cwtlfy  that  this  tnstmment 
waa  filed  for  record  at  2dO  o'chxA  p.  m.,  No- 
vember  20,  1804,  In  my  office,  and  duly  re- 
corded In  Book  80,  p.  No.  22.  F.  D.  Abbott, 
BMorder.  J.  T.  Budrow,  Deputy." 
T.42P.na7— 42 


"State  of  Oolorado,  County  of  Weld— sa.: 
I  hereby  certify  that  this  instrument  was 
filed  for  record  in  my  office  at  6:30  o'clock 
p.  m,.  November  ISO,  1894,  and  Is  duly  record- 
ed Id  Book  4  of  Brands,  page  No.  338.  T.  O. 
WiUlams,  Recorder,  by  J.  B.  Phillips." 
And  also  the  following  Instrument: 
"Loveland,  Colo.,  Nov.  IB,  1887.  For  the 
sum  of  ten  dollars  ($10)  I  agree  to  transfer 
to  C.  O.  Buckingham,  of  Boulder  county,  all 
of  my  right  and  claim  to  one  brand  (VI)  re- 
corded In  my  name  In  Larimer  and  Weld 
counties,  and  Colorado  state;  also,  to  trans- 
fer ail  cattle  owned  by  me  branded  with  the 
above  brand.  Money  received.  O.  S.  Rich- 
ardson." 

And  in  addition,  oral  evidence  of  a  trans- 
fer of  said  brand  to  Charles  O.  Buckingham. 

The  plaintiff  in  error  was  convicted  upon 
both  informations,  and  sentenced  to  the  pen- 
itentiary for  four  years  and  rix  months.  To 
reverse  this  sentuice  he  brings  the  case  here 
on  error. 

H.  B.  Gburchlll  and  Miller  &  Sayre,  for 
plaintiff  In  error.  Byron  L  Garr,  Atty.  Qen., 
F.  P.  Secor,  Asst  Atty.  Gen.,  and  G.  H. 
Thoiiie,  foe  the  PwsHe. 

GODDARD,  J.  (after  stating  fbe  factcd- 
The  foregoing  statement  is  sufficient  to  pre- 
sent the  qnestlonB  discussed  and  relied  on  by 
plaintiff  in  error  for  a  reversaL  The  first  Is 
that  the  court  erred  In  rendering  judgment 
npon  the  verdict,  and  In  sentencing  the  plalnr 
tiff  In  error,  because  the  Informalions  do  not 
set  out  or  state  any  valne  of  the  property  al- 
leged to  have  been  stolen.  The  Informations 
are  based  upon  the  following  statnte^  found 
on  page  180,  Sess.  Laws  1^  which  enactv: 
'^Section  1.  Any  person  who  shall  steal,  em- 
bezale  or  unlawfully  kill,  asM,  drive,  lead  or 
ride  away,  or  In  any  manner  nnlawMly  de- 
prive the  owner  of  the  Immediate  possession 
of  any  n»t  cattle,  horse,  mule,  sheep,  goat, 
swine  or  ass.  or  any  person  who  shall  steal, 
embezsle  or  unlawfully  kill,  s^  drive,  lead 
or  ride  away,  or  In  any  manner  unlawfolly 
apply  to  bla  own  use  any  neat  cattle,  hone, 
mul^  goat,  sheept  ass  or  swine,  the  owner 
of  which  Is  unknown,  or  any  person  who 
shall  purchase  ftom  ai^  one  knowing  that 
he  has  not  the  lawful  right  to  sdl  and  dis- 
pose of  the  same,  any  neat  cattle,  horse,  mule, 
sheep,  swine  or  ass,  shall  be  deemed  guilty 
of  larceny,  and  on  conviction  there<MF  In  any 
court  of  competent  Jurisdiction,  shall  be 
punished  by  tanptlsonment  In  the  penltoiti- 
aty  for  a  period  of  not  less  than  one  year, 
nor  more  tiian  tax  years,  or  by  a  fine  of  not 
less  than  two  hundred  dollars  nor  more  than 
five  thousand  dollars,  or  by  both  such  fine 
and  Imprisonment,  at  the  discretion  of  Uie 
court  All  cases  which  are  by  this  act  de- 
dared  to  be  larceny,  shall  be  deemed  and 
taken  to  be,  and  the  courts  of  this  state  shall 
ctmstme  the  same  to  be,  grand  larcmy,  sub- 
jecting the  offender  or  offenders  to  fine  and 
Imprisonment  as  above  qtedfied,  notwtth- 
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Btaadlne  that  tbe  value  of  bucIi  animal  or 
animale  may  be  leas  tban  twenty  doUars." 

It  Is  Insisted  by  counsel  for  plaintiff  in  er- 
ror that,  to  constitute  larceny  of  any  cbar- 
acter,  some  value  of  the  thins  taken  must  be 
stated  in  the  Information  and  proved  oa.  the 
trial,  and  that  the  language.  "Dotwithstand- 
Ing  that  the  value  of  such  animal  or  animals 
may  be  less  than  twenty  dollars,"  used  tai 
this  statute,  uecessarily  implies  and  requkes 
that  the  animals  specified  must  be  shewn,  by 
averment  and  proof,  to  be  of  some  value. 
We  cannot  concur  In  this  view  of  cauuseL 
Beading  this  statute  In  tbe  light  of  our  stat- 
ute on  the  subject  of  larceny  in  force  at  the 
time  It  was  enacted,  the  reason  that  the  Legis- 
lature used  the  language  quoted  is  evident. 
By  that  statute,  larceny  was  divided  into 
what  was  known  as  grand  and  petit  In  oth- 
er words,  larceny  of  iHroperty  under  $2Q  was 
made  a  misdemeanor,  while  the  stealing  of 
property  oC  a  greats-  value  than  that  sua 
constituted  the  crime  of  grand  larceny,  and 
subjected  the  person  convicted  to  punishment 
In  the  penitentiary.  By  the  act  under  con- 
sideration, the  stealing  of  neat  cattle  and 
other  animals  enumerated,  whatever  their 
value,  constitutes  a  felony,  and  stibjecta  the 
person  convicted  to  punishment  in  tbe  peni- 
tentiary as  therein  epeclfled,  thus  defining 
the  substantive  offense  and  providing  for  its 
pimishment.  And  to  make  it  clear  that  the 
offense  thus  defined  should  constitute  grand 
larceny,  the  legislature  expressly  enacted 
that  It  should  be  so  deemed  and  construed 
by  the  courts,  notwithstanding  tbe  value  of 
tbe  animals  stolen  was  less  than  tbe  sum 
tlicretofore  necessary  to  constitute  ttiat  of- 
fense;  in  other  words,  that  the  offense  should 
constitute  grand  larceny,  regardless  of  value. 
It  Is  necessary  to  allege  and  prove  value  In 
cases  of  larceny  only  when  tbe  value  of  tbe 
property  alleged  to  have  been  stolen  deter- 
mlues  the  grade  of  the  offense  and  the  pun- 
ishment to  be  imposed;  and  where  the  pun- 
ishment does  not  depend  upon  tbe  value  of 
the  article  stolen,  proof  of  value  is  unnece*- 
sary.  While  It  may  be  true,  as  contended  by 
counsel  for  plaintiff  In  error,  that  things  of 
no  value  are  not  subjects  of  larceny,  still  tbe 
animals  enumerated  in  the  statute  are,  from 
their  very  nature  and  use,  of  some  value,  and 
this  value  may  be  Inferred  by  the  Jury  from 
their  description,  even  though  there  be  no  di- 
rect evidence  upon  that  point  Territory  v. 
Pendry,  9  Mont.  67,  22  Pac.  760;  Houston  v. 
State.  13  Ark.  GO;  Lopez  v.  State,  20  Tex.  780; 
Hap.  Lar.  &  Kin.  Off.  §S  1-10.  14L 

It  Is  further  urged,  as  a  ground  of  reversal, 
that  tbe  court  erred  In  consolidating  tbe  in- 
formations against  tbe  defendant  and  order- 
ing the  same  tried  together.  Tbe  plaintiff  in 
error  interposed  no  objection  to  this  ofder  of 
consolidation,  and  did  not  In  any  manner 
question  the  correctness  of  such  order  in  tbe 
court  below;  nor  is  there  anything  in  the 
record  to  show  that  the  court  erred  in  order- 
ing such  consolidation.  The  Informations  on 


tbeh:  face  charge  tb»  offenses  bi  have  bees 
committed  oo  the  same  day  and  at  the  same 
place.  And,  while  tbe  evidence  does  not 
show  whether  or  not  tbe  animals  were  takes 
at  tbe  same  timev  it  does  disclose  tbe  fact 
that  they  were  found  togetlMir  on  the  15th  of 
October,  ISdl,  In  the  pasture  of  plaintiff  in 
error,  freshly  branded  with  his  brand.  We 
are  unable  t&  say  that  the  oJIenses  charged 
were  not  for  acta  so  connected  that  they 
wov  profwrly  coosoUdated  far  trial,  under 
sectioa  of  tbe  C>eueral  Statntes  of  l£S3.i 
The  further  errers  assigned  upon  the  ad- 
mission of  a  certified  co^iy  of  the  brand  rec- 
ord as  evidence  of  the  ownership  of  certain 
of  the  animals  In  Chaiiea  G.  Bocklngham, 
and  upon  the  giving;  of  that  portion  of  the 
charge  wherein  tbe  covrt  bel*w  instructed 
tbe  Inry  that  such  bmad  was  lawfully  record- 
ed, and  prima  facie  evidence  of  ownershii^ 
present  a  more  difficult  questicm.  and  oae 
that  la  not  entirely  free  from  doubt;  but,  up- 
on careful  consideration,  we  fe^  constrahied 
to  uphold  the  action  ef  tbe  court  below  la 
the  premiBes.  Tbe  statutory  provisions,  pre- 
seriblDg  the  conditions  upon  which  tbe  brand 
ui;K>n  an  animal  shall  be  prima  facie  evidence 
of  ownership  In  the  person  to  whom  it  be- 
longs, are  as  follows:  "Any  person  desiring 
to  use  aof  bnwl  stall  make  and  sign  a 
certificate,  setting  forth  a  fticstmile  and  de- 
scription of  the  brand  which  he  desires  to 
use  and  shall  file  the  same  for  record  In 
the  office  of  the  coimty  clerk  of  the  county 
wherein  be  resides  which  clerk  shall  record 
the  same  in  a  book  kept  by  him  for  that  pur- 
pose, and  from  and  after  tbe  fHiag  of  such 
certificate  the  person  filing  the  same  shall 
have  the  exclusive  right  to  use  such  lirand 
within  such  county  for  the  purpose  sdoie- 
said.  And  any  person  or  persona  so  desiring 
may,  in  tbe  manner  and  with  like  effect  as 
herein  provided,  record  his  brand  or  mark 
lo  any  county  In  the  state  into  which  his 
stock  are  liable  to  stray."  Gen.  St  18S3,  S 
^72,  "In  all  suits  at  law  or  in  equity,  or  bi 
any  criminal  proceedings,  when  tbe  title  of 
any  stock  Is  Involved,  the  brand  oo  an  ani- 
mal shall  be  prima  facie  evidence  of  the  own- 
ership of  the  person  whose  brand  it  may  be: 
Provided,  that  such  brand  has  been  duly 
recorded  as  provided  by  law.  Proctf  of  the 
right  of  any  person  to  use  such  Imnd  shall 
be  made  by  a  copy  of  tbe  record  of  the  same, 
certified  to  by  the  county  clerk  of  that  coun- 
ty or  any  coanty  In  which  the  same  is  record- 
ed under  the  hand  and  seal  of  office  of  such 
clerk."  Gen.  St  1883, 1 3174.  The  act  of  18S^ 
"To  provide  a  system  of  recording  brands  hi 
this  state,"  does  not  in  any  way  cbange  the 
effect  of  a  record,  or  the  manner  of  proving 
the  same,  so  far  as  brands  recorded  prior  to 
that  enactment  are  concerned.  Lawn  1885,  p. 
332.  The  sufficiency  of  tbe  original  record 

1  Gen.  St  1883,  |  945,  imrrldei  that,  where 
two  or  more  Indictments  are  finiDd  ngaiDst  any 
person  for  one  or  mttre  acts  connected  together, 
the  indictments  may  be  consolidated. 
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9t  ttte  iMrad  1%  tbereCovB;  to  be  detannlaea 
by  tkat  portion  of  the  tzuseript  of  record 
8lK>«n  by  tke  eeittteste  of  ttie  Gl«rk  of  Lart> 
mw  eonatr.  wbicb  ivaa  fiin«wBc 

"Certified,        of  Stock  Brand. 

"fitata  cC  Gotomdo,  Laidinsr  OoontT^-SB.: 
Offleo  of  Clerk  and  Recorder.  In  acoovd- 
oore  with  tbc  imtrrMam  of  an  act  of  tbe 
Ftftb  goMnl  asapmbljr  of  the  state  of  Coio- 
mit,  «^tled  'An  aet  to  prorldc  a  ^fstem  eC 
neoTdkis  taanda  In  tbte  atate,'  approved 
Aprtt  I  38BS,  I.  T.  J.  lionkffomery.  otnmty 
cterk  and  ncorder  In  and  for  said  cotm^,  In 
ttw  Btaite  afemald,  do  hereby  cert^  tbat  on 
tkla  tbtrtlctb  day  of  July.  A.  D.  1885,  the  ft»l- 
k>winff  avpean  itt  Eaeerd  tai  Book  page  68, 
t€  tl»  KBeoDds  of'av  aAee»  to  ittb 

Bread    Bu-Bunrk         Owner  BwHionBe. 

VI  Odo.  a  RkikHdM. 

Beiag  tbe  lUtvrs  'V  aad  *V 
to  be  olaoed  OD  the  left 
stioQlder  of  bones  aodtanleB  moA 
MtBUeefoMUe. 

—"And  that  the  above  la  a  tme  eou  of  mid 
bmnd.  In  testhnooy  w*rereof,  I  have  hero- 
■Mo  set  my  hand  and  affixed  the  leal  of  said 
connty  tkia  tbbtieOi  Omy  tit  Jnty,  A.  D.  188S. 
T.  J.  Montsomeiiy,  Clerk  and  Becordn*. 
tSeaLr 

Tke  obJecdnB  urged  agataat  this  eeitlflca- 
ttoa  ue  Oat  tbe  tteaweri^  of  KcarA  fatla  to 
dww  tbe  rerideace  of  Qeorge  S.  Rteboidson, 
the  eifglBat  owaer  of  tin  btud,  or  that  be 
made  aad  filed  a  certlflcate,  eto.  While  bcc- 
tkn  SlWof  the  Gwenl  Statu  tee  at  1883  pro- 
Tides  that  the  certificate  eball  be  filed  for 
ncord  In  tiie  cotmiy  vhereln  tbe  person  fil- 
ing tbe  same  reddea,  It  does  not  reqnbre  tbat 
the  record  BhaU  show  ancb  residence,  and  the 
fact  of  reridence  be  rtiown  afiimde  tbe 
ncovd,  if  anch  lesMcnca  aiar  ouk  be  vnaam* 
ed  from  tha  fact  of  flUng  the  bnnd  ia.  tbaia 
county.  And,  fnrtUmnore,  the  seetloB  pro- 
vides that  a  person  may  record  his  brand  ia 
Kuy  oeiraty  ot  tbe  state  In  wMch  his  stoek  Is 
UaMe  to  stray;  and.  mider  section  3174,  proof 
(tf  tbe  rfgU  of  a  person  to  use  such  Ivaad 
may  be  made  fay  eepy  of  the  reoord,  eerttfled 
to  by  laie  emmty  derfe  of  any  county  in.  wUcb 
the  same  la  recorded.  While  It  Is  tme  tbat 
tbe  tnuseript  cC  reoord,  aa  ttaua  outUed  bjr 
die  derk  of  I«rbner  connty,  does  net  show 
a  formal  certMcate  signed  1^  Btebardson,  it 
does  idunv  tbe  reoord  of  a  brand  In  all  other 
respectH  is  confonnlty  with  tbc  requirements 
of  the  statute.  It  shows  a  facsimile  of  the 
VI  brand,  describing  It  aa  being  the  letters 
"V"  and  "i"  placed  on  tbe  left  shoulder  of 
tMomm  and  miries  and  the  left  side  of  cattle, 
and  George  8.  Itlchardson  as  owner.  We 
think  It  would  be  doing  violence  to  tbe  In- 
tent, and  defeat  tiie  manifest  purpose,  of  the 
atatate  to  hnUL  tbat  a  brand  so  recorded  and 
uaed  for  at  least  10  years  was  not  provabla 
under  section  3174,  because  the  record,  aa  cer^ 
flfied,  fans  to  show.  In  addition  to  vmib  fac- 
tfmlte  and  description,  a  formal  certiflcato 
sigaed  by  the  party  filing  the  aame. 


Tbe  certtfleatloD  further  shows  that  a  eopr 
ef  the  brand  so  recorded  tn  iMttaaer  county 
was,  UDOder  tbc  raqfulmnents-  of  tbe  act  «f 
1885,  certified  to  the  seoretaty  of  state,  and 
the  certiflcato  of  the  veccsd  of  tbe  same  la 
that  office  nrtweqaeatlr  recorded  to  Ijirtmer 
and  Wtfd  counties  N>svember  29,  ISM,— a 
dato  subsequent  to  the  allied  larceny. 
While  this  last  record,  by  Itself,  wotdd  net  be 
Bbfflefent  to  show  ownership  in  Buckingham 
art  a  time  antecedent  to  the  date  It  woe  xe- 
eorded,  yet,  when  taken  In  eenaectioa  wttk^ 
tbe  evidence  tbat  Buckingham  was  to  fact 
the  owner  ot  tbe  brand  long  antertor  to,  and 
at  the  time  of,  the  toking,  proof  of  eucfa  sub* 
sequent  record  was  admlsslUe,  and  caititled 
to  be  considered  by  tbe  Jury  In  deterurimng 
tke  question  of  ownership.  Ptfesmuth  v. 
State.  1  Tex.  App.  480.  Nor  do  we  thtok  the 
ooart  below  erred  In  p»-mltttog  the  transfer 
of  such  brand  from  Richardson  to  Bucking- 
bam  to  be  shown  by  parol  erfleace  At  tfaa 
time  the  transfer  was  made,  tn  168T,  tiiere 
was  no  stptate  regulating  tbe  transfer  at 
brands.  The  only  law  in  foree  wsa  seetion  7 
of  the  act  <^  1886.  whereto  It  was  provided: 
"Any  brand  reccvded  to  acoerdance  wttib  tin 
requirements  of  this  act  shaB  be  conaldered 
as  the  property  of  the  persm  cauring  suck 
record  to  be  made,  and  shall  be  sabjeet  to 
sale,  assignment,  transfer,  devise  and  descent; 
the  same  as  other  personal  property."  Subse- 
quently, In  1869,  tbc  legislature  provided  that 
tostruments  of  wilting  evidencing  any  suck 
sale,  asidgnmenti  or  transfer  should  be  ac- 
knowledged, and  that  certified  coides  of  tbe 
record  of  such  Instmmente  might  be  Introduo 
ed  to  evidence^  tbe  same  aa  copies  of  tostrn- 
raents  affecting  real  estot&  But  this  law  was 
wot  retrospective,  and  did  not  affect  the  valid- 
ity (rf  the  transfe'  of  the  brand  to  question  to 
Boeklagbem,  or  the  manner  to  which  such 
ttuBfer  might  be  proven. 

l^  fbregolng  conBldaraU<nn  do  not  to  any 
way  affbct  the  proof  of  the  ownership  of  the 
cattle  afleged  to  have  belonged  to  Davla,  dnee 
no  attempt  was  made  to  r^  upon  tin  record 
<tf  bis  torand  as  proof  of  ownership,  but  tin 
same  was  mentioned  menAy  by  of  Iden- 
ttflcation,  and  tbe  owimahlp  and  Identity  of 
tbe  cow  and  one  of  tbe  steers  described  was 
testified  to  positively  by  Davis  and  his  wife. 
We  think  ttie  conrt  correctly  Instructed  the 
Jury  that  It  was  not  propw  for  them  to  toke 
into  consIderaUiui,  to  determining  tbe  owner- 
ship itf  those  cattle,  tiie  brands  tbat  may 
have  been  placed  upon  them,  except  mere^  as 
a  mark  of  Identification. 

The  sixth  and  seventh  aasignmento  of  error 
are  based  upon  the  misconduct  of  tbe  Jury, 
and  the  misconduct  of  the  bailiff  to  charge, 
to  this:  that,  after  tbe  evidence  had  been 
submitted  and  tiie  Jmy  charged,  they  were 
token  to  tbe  post  office  by  the  bailiff,  and 
permitted  to  receive  maU,  and  tbat  tbe  Juror 
Pease  vras  allowed  to  separate  troax  tba  * 
others.  Upon  the  evidence  Introduced  upon 
ISie  bearing  ot  tbe  motion  for  a  new  trial.  It 
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appears  tbat  tbe  Jary  were  taken  to  a  restaa- 
rant  for  sapper;  that  this  Jaror,  harlng  eaten 
ills  supper,  and  wbUe  the  others  were  stUl 
«atlng,  was  obliged  to  answer  the  call  of  na- 
ture, and  not  being  able  to  find  a  suitable 
place  there,  he  started  for  the  courthouse,  and 
when  he  bad  gotten  a  short  distance  one  of 
the  ballifTs  started  after  him;  that  he  went  to 
the  water  closet,  and  when  he  came  out  went 
to  the  Jury  room,  where  the  bailiff  locked 
him  In  and  went  back  after  the  others.  He 
testifies  that  no  one  spoke  to  him  In  regard 
to  the  case  while  he  was  separated  from  the 
others;  that  he  spoke  to  no  one  after  he  got 
up  from  the  table,  except  the  bailiff,  to  whom 
tie  mentioned  his  errand;  and  that  he  re- 
-oelved  no  communication  from  any  one.  H. 
<1  Havener,  the  bailiff  in  charge  of  the  jury, 
testified  that  the  Jury  were  out  from  6:30  In 
the  evening  until  10  o'clock  next  morning  be- 
fore they  rendered  their  verdict.  At  half- 
past  7  he  took  the  Jury  to  breakfast,  and 
from  there  took  them  to  the  post  office.  He 
testifies  in  chief  tbat  be  bad  the  impression 
one  of  them  got  some  mail;  that  he  didn't 
notice  any  one  In  the  post  otllce;  didn't  talk  to 
any  one  about  the  case.  On  cross-examina- 
tion be  testified:  "When  we  went  to  the  post 
office  one  of  the  Jurors  inquired  for  mall.  I 
am  not  positive  whether  be  got  any  or  not. 
Juror  was  a  stranger  to  me.  Don't  know 
who  he  was.  Asked  the  privilege  of  Inquir- 
ing for  his  mall,  and  I  gave  him  it  Can- 
not say  whether  he  got  anything."  That  the 
foregoing  conduct  on  the  part  of  the  bailiff 
and  tbe  Jury  was  an  irregularity  admits  of 
no  doubt,  especially  in  taking  the  Jury  to  the 
post  office  for  the  purpose  of  procuring  mail; 
hut  whether  such  Irregularity  affords  suffi- 
cient ground  for  a  new  trial  is  a  quesUcxi 
upon  which  there  is  much  diversity  of  opin- 
ion among  the  courts  of  the  different  states. 
On  the  one  hand.  It  Is  held  that  the  mere  sep- 
xratlon  of  the  Jury,  under  circumstances  that 
ivould  permit  them  to  be  tampered  with,  la 
In  itself  sufficient  to  entitle  defendant  to  a 
new  trial.  On  the  other  hand.  It  Is  held 
4hat  something  more  than  a  mere  separation 
must  be  shown  to  Justify  tbe  setting  aside  of 
the  verdict  In  the  case  of  Jones  v.  People^ 
6  Colo.  462,  the  latter  rule  seems  to  be  sanc- 
tioned. In  discussing  the  questlcm  as  to 
(Whether  misconduct  In  the  nse  of  intoxicating 
liquors  by  the  Jury  was  a  sufficient  ground 
to  set  aside  the  verdict  the  court  says:  "If 
a  verdict  is  to  be  set  aside  for  misconduct  of 
the  Jury,  It  must  be  for  legal  reasons  alone. 
3f  by  such  misconduct  a  party  litigant  or.  In 
a.  criminal  case,  a  party  on  trial,  has  been 
jirejudiced,  the  verdict  should  be  set  aside, 
for  the  law  requires  a  fair  and  Impartial  ver- 
dict If  the  Justness,  soundness,  or  fairness 
of  the  verdict  has  been  impaired,  or  In  any 
way  vitiated,  by  the  nse  of  liquors  by  the 
Jury,  such  verdict  should  be  set  aside.  But 
■  If  no  Bucb  consequences  be  shown,  or  are 
fairly  inferable,  U  no  Juror  was  Intoxicated, 
«r  In  any  manner  or  degree  affected  in  his 


deliberations  or  Judgment,  Cor  what  reasoD 
in  such  case  is  the  verdict  to  be  set  aside? 
*  *  *  The  real  qnestlon  in  the  case  is, 
has  the  party  to  be  affected  by  tbe  verdict 
been  prejudiced  by  tbe  conduct  or  miscon- 
duct of  the  Jury?"  And  since  it  is  affirma- 
tively shown  from  the  evidence  introduced 
that  the  separation  of  the  Juror  Pease  was  a 
necessity,  and  did  not  in  any  way  prejudice 
the  plalnttS  in  error,  and  the  evidence  fail- 
ing to  show  with  posltiveneBs  that  any  mail 
was  delivered  to  any  of  the  Jurors,  we  can- 
not Infer  that  the  misconduct  of  the  Jury  in 
this  respect  In  any  way  affected  the  rights  of 
plaintiff  In  error  to  his  prejudice.  Hie  mis- 
conduct of  the  bailiff  in  taking  the  Jury  to  the 
post  office  for  the  purpose  of  procuring  mail 
was  reprehensible,  although  he  acted  In  ig- 
norance of  his  duty  In  the  premises.  Yet, 
In  the  absence  of  any  showing  tbat  such  mis- 
conduct prejudiced  the  rights  of  the  defend- 
ant, we  cannot  hold  that  the  court  below 
erred  in  refusing  to  set  aside  the  verdict  on 
this  ground. 

Tbe  error  predicated  upon  tbe  refusal  of  the 
court  below  to  give  certain  Instructions  asked 
in  behalf  of  defendant,  we  think,  Is  not  tena- 
ble; for,  while  the  Instructions  asked  em- 
body correct  propositions  of  law,  they  were 
given  In  substance  by  the  court  in  its  gen- 
eral charge.  We  think,  upon  a  review  of  the 
entire  record,  that  no  error  intervened  upon 
the  trial  of  the  cause  that  would  Justify  a 
Teyeraal-ot  the  Judgment  of  the  court  betow. 
Tba  Jodgmoit  Is  therefore  affirmed.  At' 
firmed. 


HALL.  Sheriff,  T.  JOHNSON. 

(Somme  Court  of  Colorado.  Sept  SO^  1806.) 

GSARBL  UoBMAOB— What  Coiistitdtbb— VaUI»- 
m  AS  TO  Ckbditohs— Rbplevih  bt 

MOBTGAQKK — EVIDENOB. 

1.  A  trust  deed  to  secure  bonds  of  a  cor- 
poratioB,  which  covers  land  and  a  herd  of  cat- 
tle containing  a  certain  number  of  head,  is, 
under  Oen  St.  1883,  p.  159,  extending  the 
proTlsionB  of  the  chattel  mortgafie  act  to  a  deed 
of  trust  having  the  effect  of  a  hen  on  personal- 
ty, a  chattel  mortgage,  as  to  the  cattle. 

2.  Tbe  reservation  in  a  tnut  deed  covering 
land  and  also  a  herd  of  cattle,  giving  the  grantor 
the  right  to  sell  the  cattle  if  the  number  of  the 
herd  is  not  reduced,  renders  the  deed  void  as  to 
tbe  grantor's  creditors,  so  far  as  the  cattle  are 
concerned;  such  deed  being,  under  Gen.  8t 
1883,  p.  169,  a  chattel  mortgage,  aa  to  the 
cattle. 

3.  Where,  in  replevin  for  gooia  seised  un- 
der attachment  the  complaint  alleges  that, 
when  the  attachment  was  levied,  plaintiff  bad 
posacsBion  of  the  goods  under  a  cnattel  mort- 
gage through  which  he  claimed  title  thereto, 
and  the  answer  alleges  Invalidity  of  the  mort- 
gage, proof  by  plaintiff  of  his  former  poases- 
aion  did  not  require  defendant  to  show  tne  t&- 
Udity  of  the  claim  of  the  attaching  creditw,  as 
plaintiff,  to  recover,  mnst  show  thu  tbm  battel 
mortgage  was  valid. 

Appeal  from  district  court  Park  cotmt^. 
Action  <tf  replevin  by  William  B.  Johnson 
against  Lent  Hall,  sheriff  of  Park  coimtr. 
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Jndgment  waa  rendered  tot  plaliitUf,  and  de- 
fendant appeals.  BerexBed. 

Tbts  Is  an  action  for  tbo  recovery  of  the  pos- 
■enton  of  spedflc  personal  property.  The  com- 
plalDt  basea  the  irialntiff 'a  right  of  possession 
Qpoa  the  existence  of  certain  facta,  which  are, 
with  particularity,  aetontin  the  complaint,  and 
which  are  claimed  to  constltote  ownership  In 
the  lAUntlff.  The  first  Aeteoae  of  the  answer 
Is  a  general  denial,  and  the  second  defense  Is 
a  jnatiflcatlon  under  an  attachment  writ  The 
case  was  tried  to  the  court  without  a  Jury, 
parUy  upon  an  agreed  statement  of  facts,  and 
partly  upon  evidence  introduced  by  both  par- 
tiea,  from  which  and  the  pleadU^  It  appears 
that  tbe  South  Park  Land  &  Cattle  Company, 
a  corporation,  test  the  purpose  of  carrying  on 
its  operations,  executed  and  n^tiated  a  cer- 
tain number  of  its  bonds,  payable  in  10  years, 
with  interest  payable  eemiannpally,  to  secure 
which  It  executed  its  certain  Instrument  of 
writing,  called  a  'ixnat  deed,"  to  one  Harding, 
as  trustee,  embracing  both  real  and  personal 
property,  which  instrument  was  recorded  in  the 
coun^  where  the  principal  office  of  tbe  com- 
pany was  kept  George  Westlake  became  the 
bona  fide  bolder  and  owner  of  13  of  these 
bonds.  The  conqiany  defaulted  in  the  pay- 
ment of  interest  thereon,  and,  in  accordance 
with  the  provisions  of  the  trust  deed  giving 
antborlty  therefor,  tbe  trustee,  upon  the  appli- 
cation of  Westlake,  proceeded  to  take  posses- 
alrai  of  the  personal  property  covered  by  tbe 
mortgage,  and  td  advertise  and  sell  the  same 
in  accordance  with  tbe  provi8i<»is  of  tbe  trust 
deed.  While  the  trustee  waa  In  such  possea 
slon.  taken  under  the  trust  deed,  and  before 
the  foredoBuxe  sale,  one  Omnaer  brought  his 
action  against  the  cattie  company  iQwn  an 
Indebtedness  alleged  tabe  due  from  It  to  him, 
and  sued  out  a  writ  of  attachment  In  aid  time- 
of,  which  writ  tbe  sheriff.  Hall,  who  la  tbe  ap- 
pelant here,  levied  upon  the  said  personal 
property,  and  took  tbe  game  Into  hia  pococoaion. 
The  trustee  thereupon  brought  this  action  of 
replevin  against  tbe  aheriff,  and  daring  the 
pendency  of  this  action,  and  before  final  Judg- 
ment tbe  trustee  sold  the  property  under  the 
ftuwlosnre  of  tbe  tniat  deed  to  WlUlam  B. 
Johnson,  who  thereupon  was  substituted  as  the 
plaintlfr  in  tills  action,  In  place  of  Harding, 
trustee.  Tbe  proTbdons  of  the  trust  deed  with 
referrace  to  the  personal  property  are  aa  fol- 
lows: "And  also  the  oitire  herd  of  stock  cattle 
and  botses  belonging  to  the  said  party  of  the 
first  part,  and  consisting  of  about  seven  thou- 
sand (7,000)  bead,  branded  with  the  1  H  on 
the  left  hip  or  side,  now  ranging  In  said  Park, 
Chaffee,  and  Fremont  counties,  Colorado;  the 
said  party  of  the  first  part,  however,  reserving 
tbe  right  to  sell  or  dispose  of,  from  siUd  herd, 
from  time  to  time,  all  beef  and  unproductive 
cattle  and  horses,  but  In  no  event  to  decrease 
the  herd,  by  any  such  sale  or  disposal,  to  a  less 
number  than  seven  thousand:  provided,  al- 
ways, that,  nntil  default  shall  be  made  in  the 
liayment  of  the  principal  or  Interest  aforesaid, 
the  por^  of  the  first  part  may  remain  in  the 


possession  of  said  premises  and  property,  and 
the  proceeds  therettf."  Section  168  of  the  chat- 
tel mortgage  act  of  18S3  (Gen.  St  Colo.  p.  160) 
Is  as  follows:  "The  provisions  of  this  act  shall 
be  deemed  to  extend  to  all  such  bills  of  sale, 
deeds  of  trust,  and  other  conveyances  of  pei> 
sonal  property,  as  shall  have  the  effect  (tf  a 
mortgage  or  Hen  upon  such  property."  The 
trial  court  found  that  the  deed  of  trust  was 
fair  on  Its  face,  and  executed  and  recorded 
according  to  law;  that  the  trustee,  Harding, 
took  possession  of  tbe  personal  property  in  dis- 
pute under  the  provisions  of  the  trust  deed, 
and  the  delivery  thereof  was  a  sufficient  com- 
pliance with  the  chattel  mortgage  act  and  the 
statute  of  frauds,  relating  to  delivery  and 
continuous  possession.  Although  the  court 
found  that  the  Issue  of  the  bona  fides  of  the 
claim  of  Gumaer  was  raised  by  the  pleadinga 
and  the  evidence,  yet  It  declined  to  pass  upon 
this  Issue,  for  the  reason  that  Its  conclusion  of 
law  that  the  chattel  mortgage  was  valid,  and 
Its  finding  of  &ct  that  the  plalntUTs  posses- 
sion thereunder  was  prior  to  that  of  defendant 
entitled  the  plaintiff  to  pc^iscsslon  of  tbe  proi>- 
erty.  Irrespective  of  the  merits  of  Gumaer'a 
attachment.  Tbe  court  therefore  adjudged, 
that  the  plaintiff  was  entitled  to  the  possession, 
of  the  property,  as  against  the  defendant,  and 
it  is  this  Jnd^ent  from  which  the  defendant 
below  has  appealed. 

Charles  A.  WUkln,  for  appeUant  Tbomav 
Macon  and  Patterson.  Bicbardson  A  ^awk^ 
Ina,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  fiicts). 
We  are  of  opinion  tliat  the  trust  deed  to 
Harding,  In  so  far  as  It  relates  to  tbe  per* 
aonal  property  embraced  tberdn,  constitutes 
a  chattel  mortgage.  We  are  also  of  (pinion 
that  the  autliority  therein  reserved  to  tbe 
mortgagor,  to  sell  and  dti^twe  of  a  portion; 
of  the  property  Included  In  tbe  mortgage, 
with  the  power  to  devote  the  proceeds  of 
such  sale  to  its  own  use,  rendos  tbe  Instru- 
ment Inconsistent  with  its  being  a  security, 
and  that  therefore,  In  law.  It  is  void  and* 
fraudulent  as  to  creditors  of  the  mortgagor* 
and  that  the  requlremratt  that  the  mortga- 
gor shall  keep  the  number  of  tbe  herd  of 
cattle  and  horses  at  not  less  tban  7,000  doe» 
not  affect  this  result  Oallagber  v.  Bosen- 
field.  47  Minn.  507,  60  N.  W.  60a  The  court 
of  appeals,  in  the  late  case  of  Roberts  t. 
Johnson  (Colo.  App.)  39  I^c.  S86,-a  case  In- 
volving the  construction  of  the  same  tmst 
deed,— held  this  Instrument  as  to  tbe  per- 
sonal property  covered  by  It,  a  chattel  mort- 
gage, and  void  aa  to  creditors.  Without  re- 
peating the  argument  we  content  onrsrivea 
by  citing  this  cas^  with  our  approval  of  Its 
reasoning  and  conclusion,  based  as  it  is  up- 
on repeated  decltiona  of  tills  court,  referred 
to  In  the  opinion. 

Such  an  Instrnment  as  this,  however,  may 
be  good  as  between  the  parties,  but  void  as 
to  the  creditors  of  the  mortgagor.  It  Is  up- 
on this  theory  that  the  plaintiff  Insists  that. 
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»  the  court  brtow  formd  tbst  he  had  taken 
possession  before  the  levy  of  the  writ  of  at- 
tachment, tUs  possession  was  enfflcient  to 
warrant  a  recorery,  at  least  an  til  a  snpe- 
ilor  title  was  established  by  the  defend- 
ant. The  trial  court,  as  we  have  said,  made 
no  finding  of  fact  upon  the  validity  of  the 
Indebtedness  upon  which  the  Gumaer  snlt 
was  founded.  Shan  we  examine  the  evi- 
dence for  the  purpose  of  determining  this 
disputed  question,  or  is  plaintiff  in  a  posi- 
tion to  demand  that  we  shall  make  this  In- 
vestigation? Proof  of  naked  possession,  m 
some  cases,  is  all  tliat  a  plaintiff  In  replevin 
need  show.  The  possession  being  presumed 
to  be  rightful,  and  some  evidence  of  owner- 
ship, general  or  special,  upon  the  proof  thei'e- 
of  the  plaintiff  may  rest,  and  call  Mpon  the 
defendant  to  show  a  better  title.  But  where, 
as  in  the  case  at  bar,  the  plaintiff  sets  out 
in  full  in  the  complaint  his  title,— the  facts 
upon  which  his  right  of  possession  depends, 
— aJid  the  defendant  denies  tlie  same,  and  di- 
rectly attacks  the  validity  of  his  title,  the 
rale  is  that  the  plaintiff  must  recover  upon 
the  strength  of  his  own,  and  not  upon  the 
wealmess  of  hla  adversary's,  title.  Proof  of 
possession  in  such  a  case  Is  made  only  as  a 
clrcunutance  tending  to  show  title,  and  tlie 
question  of  title,  and  not  mere  possession, 
must  govern,  and  the  burden  of  proof  is  up- 
on the  plaintiff.  Wells,  RepL  B  lU;  Cobbey, 
Repl:  {  99,  and  cases  cited.  Applying  this 
rule  to  the  facts  of  this  case,  the  rights  of 
the  plaintiff  to  the  possession  of  this  prop- 
erty must  depend  upon  the  validity  of  this 
chattel  mortga^.  If  It  is  void,  his  possea- 
slon  thereunder  gives  him  no  right  to  re- 
cover aa  against  the  defendant,  whose  pos- 
session is  by  virtue  of  a  writ  of  attachment 
regular  on  its  face.  This  mort(»ge  being 
void,  as  we  have  seen.  It  follows  that  the 
court  below  should  have  found  for  the  oe- 
fendant.  The  judgment  of  the  court  is 
therefore  reversed,  and  the  cause  lemanded. 
Kevened. 


OITY  OF  DENVER  at  aL  v.  MONASH  et  al. 

^Snpretse  Court  of  Colorado.   Oct.  21,  1805.) 

Appbaublb  Okders— Deobeb  ik  Vacation. 

Where  a  temporary  iajanction  is  grant- 
ed, and  tliG  ju<lt;e,  in  vacation,  signs  a  decree 
purportius  to  make  it  permanent,  there  Is  no 
final  judgmont  from  which  an  appeal  will  lie. 

Error  to  district  court,  Arapahoe  county. 

Action  by  E.  Mouash  and  others  against 
the  city  of  Denver  and  others  to  enjoin  de- 
fendants from  enforcing  a  city  ordinance. 
Judgment  was  rendered  for  plaintiffs,  and 
defendants  bring  error.  Dismissed. 

F.  A.  WllUams,  A.  B.  Seaman,  and  G.  Q. 
Slehmond,  for  plaintiffs  in  error.  C.  P.  But- 
iMT*  Boss  &  Deweese.  and  F.  B.  Walters, 
tor  defendants  in  error. 


PER  CURIAM.  This  actloa  mm  Insti- 
tuted by  a  number  of  merchants  of  tbe  dty 
of  Denver  to  restrain  the  municipal  antbor- 
ttles  from  enfordng  a  city  ordtnoace  prohib- 
iting the  erection  or  ocenpatien  ot  stands 
upon  any  part  of  tbe  sidewalks  for  tlie  sale 
or  display  of  goods.  Upon  tS/tag  tbe  com- 
plaint a  temporary  writ  of  InJunctioD  was 
issued,  restraining  the  defendants  In  ac- 
cordance with  the  prayer  of  the  complaint. 
Thereafter  the  Judge  of  the  court,  In  vaca- 
tion, heard  te8tlm<my,  and  signed  a  decree 
purporting  to  make  permanent  the  tempo- 
rary writ  theretofore  issued.  This  order  of 
the  judge  in  vacation  does  not,  however, 
have  tlie  force  and  effect  of  a  final  decree  by 
the  court  It  is  purely  Interlocutory  In  <diar- 
acter,  and  discretionary  with  the  Judge,  and 
cannot  be  reviewed  here.  This  case,  so  far 
as  we  are  advised,  was  never  finally  dis- 
posed of  In  the  district  court,  and  Is  still 
pending  there.  Until  the  trial  court  enters 
a  final  Judgment  upon  the  merits,  we  cannot 
review  Its  intertocutory  order,  or  tbe  order 
of  the  judge  at  chambers,  snch  as  Is  the  one 
now  befbre  us.  The  writ  of  error  prose- 
cuted to  such  Intermediate  order  Is  therefore 
dismissed  for  want  of  Jurisdiction  In  this 
court  to  entertain  the  same.  Writ  dis- 
missed. 


CITY  OF  DENVER  i.  OIBARD. 
(BuprMue  Court  of  Gokxadtk  Oct.  21,  iSW.) 
TJn  or  SiDSTALKs— OsnisAiiCB^ItaTDOATiov  or 

LlOBUSB— LlMrrATlOH^EiBIOTPBI. 

1.  An  onUnaaoe  dedatiug  that  no  person 
shall  place  merchandise  on  a  sidewalk  beyuud 
three  feet  from  the  front  line  of  the  lot  doeti 
not  T&cnte  the  three  feet  of  the  ridewalk,  but 
matir  gmte  a  revocable  licmse. 

2.  Tbe  statute  does  not  run  against  a  city'a 
asserting  its  jurisdiction  over  its  aidewalk  be- 
cause, under  a  revocable  license,  it  has  for  four 

Sears  pemitt(>d  tke  inside  three  teet  thereof  to 
e  used  for  dispKriag  mercbaadise. 

3.  Nor  does  such  permjssiTe  use  estop  the 
city  from  asserting  jurisdiction  over  such  space. 

4.  An  ordinance  forbidding  the  use  of  side- 
walks for  display  of  merdiandise  is  not  dis- 
criminating becaose  it  is  not  properiy  enfsrced 
against  every  one. 

Error  to  Arapahoe  county  court 
Action  by  the  <Atj  at  Doiw  agntnst  Saiali 
Gtrard.  The  action  was  dismissed,  aad  plain- 
tiff brings  error.  Reversed. 

F:  A.  Williams,  A.  B.  Seaman,  and  G.  Q. 
Richmond,  for  plaintiff  In  error.  Sarah  Glr- 
nrd,  pro  se.  O.  P.  Butler  and  T.  E.  Walters, 
for  defendant  In  error. 

CAMPBELL.  J.  ThU  actkm  was  brought 
In  the  police  magistrate's  court  In  tbe  dty  of 
Denver  by  the  plaintiff  in  error  to  recover  n 
penalty  for  the  vicdatlon  by  defendant  In  er- 
ror of  an  ordinance  proliibitlng  Hie  erection  or 
occupation  of  any  booth  or  stand  upon  the 
streets  or  sidewalks  and  the  sale  of  merdiai}- 
dlse  therefrom.  A  judgment  was  rendened 
against  the  defendant  in  error,  from  vlilcb  an 
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appeal  -warn  taken  to  the  county  court,  where, 
upon  the  oonduirioii  of  tbe  trial,  tbe  cause 
was  4lnTthfTi1  Vtam  tUs  Judgment  the  city 
has  brooslit  tbe  case  here  Jjy  writ  of  ezroc 
The  ordtnaoce  ap<Hi  tf^lcb  this  prraecatloii  Is 
based  (paoBed  April  5,  188(9  maJEes  It  nnlaw- 
ful  far  "any  perscn  to  oect  or  occupy  any 
booth,  or  establish,  fix  or  occupy  any  stand 
for  the  sale  ot  fruit,  books  or  other  merchan- 
dise, or  any  article  or  thing  of  yalue  whatso- 
ever, encumbering  any  part  at  portion  of  the 
streets  or  sidewalks  of  flie  city  of  Vmrer." 
It  apreasly  wrokm  all  penults  that  may 
theretofore  have  been  granted  for  inch  pur- 
poses, and  repeals  all  ordhaabces  or  parts  ot 
ordinances  Inconsistent  therewith.  There  la 
no  dispute  as  to  the  material  facts.  The  dfr 
fendant  occiq^led  a  Cniit  stand  situate  on  the 
sidewalk  <m  Cortls  street  near  its  Intersection 
with  Fifteenth  street  The  stand  was  a  per- 
manent structors,  and  had  resnalned  on  the 
•Idewalk  tas  aboot  four  yeaxs.  It  extended 
into  Ourtls  street  from  the  lot  Une  a  Uttle 
orer  three  feet,  and  was  about  nine  feet  In 
iensfb.  Tbe  defendant  in  error  paid  rent  to 
the  owner  of  the  building  abutting  on  the 
sidewalk  for  the  privilege  of  maintaining  on 
tbe  sidewalk  the  fruit  stand  from  which  she 
raided  her  wares.  The  only  question  Is  as  to 
the  eonstruetlon  of  these  ordinances.  The 
posltton  assumed  by  d^eodant  In  error,  as  we 
undeiBtand  It,  la:  Flrat,  tha^  by  virtue  of 
the  proTlaloiia  of  Ordinance  Na  80  (paeeed 
Mardi  22,  1889,  tbe  dty  vacated  three  feet 
«f  the  sidewalk,  wUidi  for  about  fbur  years 
had  been  used  by  the  defendant  for  the  sale 
aiul  dlspli^  of  her  wares,  and  it  was  not 
competent  for  the  city  council  thereafter  to 
withdraw  this  grant  from  those  who  had  so 
used  the  sidewalks,  becaosei  its  tacit  tec- 
•aignitlon*  of  tbe  ri^t  of  abutting  owners  to 
use  three  feet  of  the  fadewalk^  the  city  had 
surrendered  to  them  all  control  orer  such  por- 
tkm  of  its  hl^ways,  to  which  the  abutting 
owners  had  acquired  a  vested  right;  second, 
that.  If  there  was  not  such  a  surrender  by 
the  city  of  Its  control  ow  the  portion  of  the 
ridewalks  mentlQiied,  still  Ordinance  No.  88 
granted  to  tbe  owners  of  abutting  lots  a  H- 
cense  to  use  such  pcxtlon  of  the  sidewalks, 
and  that  antdi  liemse  has  not  been  revfrfced; 
third,  that  tbe  clty,by  Its  conduct.  Is  barred 
by  the  statute  of  limitations  from  now  as- 
suming auUtority  over  Its  sidewalks. 

1,  The  argument  of  counsel  Is  that,  by  ar- 
ticle 2,  S  20^  snbd.  3,  of  the  cl^  charter,  the 
cl^  council  has  the  power,  by  ordinance,  to 
vacate  Its  streets  and  sidewalks,  and  that, 
when  It  once  exercises  that  power,  It  cannot 
thereafter  resume  control  of  such  vacated 
highway,  to  tbe  Injury  of  those  who  have 
availed  themselves  of  tbe  permission  thereby 
given  to  use  the  vu»ted  highway.  It  Is  In- 
sisted that  Ordinance  Na  89  Is  an  exerdse  of 
such  power,  and  that  tiiereby  three  feet  of  the 
sidewalks  throughout  the  city  were  vacated 
tor  the  use  and  benefit  of  private  f>ersons  tcr 


the  sale  and  display  of  goods  thereupon.  We 
are  cited  to  the  case  of  Whltsett  v.  Railroad 
Co.,  10  Colo.  243,  16  Pac.  889,  In  support  of 
defendant's  contention.  Vt  wss  there  held 
that  the  dty  of  Doiver  may  vacate  a  street 
which  thereafter  msj  be  occupied  and  used 
by  a  anul  public  coqwratton  for  purposes 
which  acccmmodate  the  public  g«itfaUy,  and 
that  an  owner  of  lots  situate  on  said  street, 
but  not  abutting  on  tbe  part  vacated,  did  not 
suffer  damage  so  peculiar  to  hfmsdf  as  to  en- 
title bim  to  inJunctlTe  relief,  and  that  he 
could  not  oijoin  tbe  erectloii  and  use  by  the 
depot  company  of  a  unkm  depot  npim  the  var 
cated  premises,  and  could  recover  no  damages 
against  It;  for  bis  InJoiy,  If  any,  was  the 
same  In  kind  as  that  sustiUned  by  all  per- 
sons in  ttie  dty  who  might  travel  tiiat  way. 
It  will  be  obsrared  that  tbe  facts  tntHs  Whlt- 
sett Case,  which  was  one  between  pri^te 
IndlvldusJs,  are  quite  Afferent  from  those  In 
Ibe  case  at  bar,  wher^  the  city  la  oideavor^ 
tag,  as  against  a  private  vawan,  to  raaove  an 
obetnicttoa  from  Its  highway,  wbldi  It  still 
maintains  as  such.  To  this  ctHrtention  of  de- 
fendant la  enor  w«  ssy  that.  If  Ordinance 
Na  89  Is  to  be  oonstmed  as  an  attempted  ex- 
erdse by  ttie  dty  coondl  of  Its  power  to  va- 
cate Its  hli^ways,  It  is  beyond  Um  power  of 
tHe  dty  coundl  ttius  to  alien  or  farm  out  any 
portion  thereof  for  a  merely  private  use, 
while  at  tbe  same  time  It  cantiunes  to  main- 
tain them  as  such.  Owners  of  property  In 
the  neighborhood  not  making  such  use  of 
their  property,  as  well  as  the  travdhw  publlc> 
generally,  have  rights  which  cannot  be  thus 
frittered  or  bartend  away.  But  tills  ordi- 
nance was  not  Intended  to  accomplish  any  sneb 
purpose,  nor  <ai  It  do  so.  It  Is  merdy  an  ex- 
erdse of  the  power  vested  tai  the  city  of  regu- 
lating tbe  use  to  be  made  of  its  U^ways, 
and  it  Is  entirely  beyond  the  power  of  a  mu- 
nicipal  government  In  such  regulation  Irrevo- 
cably to  deprive  Itsdf  of  Its  police  power  of 
inotocting  and  guarding  tbe  hlgbways  against 
unlawful  obstruction,  so  long  as  it  continnes 
so  to  recognise  them.  2  DHL  Ifnn.  Corp.  ^ 
Bd.)  I  600,  and  cases  dtsd;  Oom.  Blalsddl, 
lOT  Mass.  284;  Elliott,  Roads  A  S.  479.  If 
Ordtai&nce  No.  89  should  be  constmed  as  an 
attempt  trrevocably  to  grant  to  private  ln< 
dlvMuals  Dor  inlvate  purposes  the  peww  per- 
manently to  obstruct  Its  highways,  we  should 
bdd  tt  unoonstttntlonal,  as  ultra  vires  the 
city  coundl  to  deprive  Itsdf  of  the  povrer  to 
regulate  the  use  to  be  made  of  its  highways. 
But  we  regard  Ovdnaooe  No.  89  as  merely 
an  exerdse  of  tbe  police  power,  and  bdd  that 
It  only  grants  a  Ucense  for  the  use  by  abutting 
owners  of  a  part  ot  tbe  sidewalks  of  the  dty 
for  tbe  sate  and  display  of  goods,  and  that  It 
does  not  convey,  or  purport  to  convey,  any 
portion  of  the  ddewalks  to  private  persons. 
Conferring  a  license  only,  tt  fdlows  tiiat  tbe 
same  may  be  revoked  by  tiia  dty  at  any 
pme.  No  v^ed  Intnest  tberstn  can  be  ao- 
qulred  by  any  peraons  who  have  noade  use  of 
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the  sidewalks  In  accordance  with  the  pilT-- 
lleges  therein  conferred.  Cooler*  Oonst.  Um. 
(Uth  Kd.)  340-342,  471. 

2.  Conceding  tbia  to  he  tme,  the  defendant 
In  error,  nerertiieleflB,  contends  that  the  ox^ 
dln&nce  Is  still  In  force  becanse  Ordinance  No. 
42,  attempting  to  revoke  such  license,  Is  dis- 
criminating, and  therefore  does  not  repeal  the 
former  ordinance.  The  court  adndtted  oral 
evidence  tending  to  show  that  many  of  the 
aldewalks  In  varkniB  parts  of  the  dity  were 
obstructed  bj  Uke  stands  and  In  Taxfona 
other  ways.  The  court  also  admitted  In  evi- 
dence In  behalf  of  the  defendant  Ordinance 
Na  39«  section  S  of  which  Is  as  follows:  "No 
person  diall  place,  or  suffer  to  be  ^aced,  upon 
any  street  or  sidewalk  In  this  city  any  goods, 
wares  or  merdiandise,  for  sale  or  show,  beyond 
three  feet  from  the  tomt  line  of  the  lot  where 
such  goods  may  be  so  exposed."  We  suppose 
the  court  admitted  this  oral  testimony,  and, 
In  some  measure,  this  ordinance,  to  enable  It  to 
pass  upon  tbe  alleged  disc rlmlua ting  character 
of  the  ordinance  for  tbe  vtolaften  of  which  the 
defmdant  waa  on  trial  Whether  or  not  a 
municipal  ordinance  is  discriminating  must  be 
determined  by  the  coort  as  a  questi<Hi  of  law 
fnim  tlie  vxoYULtam  of  the  ordinance  ItseU;  and 
not  from  the  manner  of  its  enforcement.  DIIL 
Uun.  C<«p.  (3d  Ed.)  1 827;  Beach,  Fob.  Corp. 
H  5141.  617»  D»4.  Bat  If  the  reaaonablenes  of 
an  ordinance  Is  to  be  determined  from  extrinsic 
eyldenc^  which  In  some  cases  seems  to  be  tbe 
rule  I>III'  Hun.  Corp.  {  734),  In  the  present 
case  the  prima  Cade  presumption  of  the  rea- 
sonabteness  at  Ordinance  Na  42,  arising  from 
Its  paasage  by  Ibe  city  council,  as  well  as  by 
Its  own  terms,  Is  not  overcome  ^yy  the  evidence 
In  the  record.  It  Is  not  tc^  because  It  con- 
flicts with  a  prior  ordinance  rating  to  the 
same  subject,  and  It  la  equally  clear  that  it  Is 
not  unreasonable  merely  because  the  municipal 
authorities  have  been  lax  In  Inqiazllally  en- 
forcing 1^  or  had  not,  at  tbe  time  of  the  trial, 
instituted  suits  against  otber  violators  of  Its 
proTldons.  In  terms,  the  ordinance  fq)plleB  to 
all  dasaes  of  p«e8ons  and  all  persons  of  every 
daas  who  are  engaged  In  the  display  and  sale 
of  goods.  It  does  not  make  penal  an  act  when 
done  by  any  designated  class  or  particular  per- 
son, and  relieve  tbe  same  act  of  that  character 
and  make  It  lawful  when  done  by  another. 
It  la  goieral  In  Its  natare,  £alr.  Impartial,  and 
nnlfiorm  In  operation.  It  prohibits  all  persons 
from  occnpylng  any  part  of  a  sidewalk  for  the 
sate  and  display  of  goods,  expressly  revokes 
any  license  that  may  tha«tofore  lu^ve  been 
(granted  for  the  use  of  such  sidewalks  for  such 
purpose,  and  repeals  all  InconslBtent  ordinan- 
ces. It  ftollows,  conclusively,  that  the  former 
ordinance,  which  impliedly  permitted  the  use 
ctf  tbe  sidewalks  for  such  purpose,  was  repeal- 
ed, both  expressly  and  by  ImpllcaUon,  by  the 
later  ordinance. 

8.  Another  contentltm  of  Qie  defendant  ba  er- 
ror, that  the  dty  Is  now  barred  1^  tbe  statute 
of  limitations  ficom  aBserting  Its  Jurisdiction 


over  its  highways  becansa  of  the  use  and  oc- 
cupation by  her  tor  four  years  of  this  stand 
under  the  Ucense  granted  by  an  oidlnaace,  in 
wholly  untenaUew  In  John  Mooat  Lumber  Co. 
T.  City  of  Denver.  21  Colo.  — »  40  Pbc  237. 
It  was  held  that  tbe  statute  of  llmltatlonii  did 
not  run  against  tbo  dty  In  a  case  like  tUs. 
In  certain  cases  an  estoppel  In  pais  can  be 
set  up,  but  the  facts  of  this  case  do  not  call 
for  the  applicatfcm  ctf  that  doctrine.  A  decMoo 
In  tills  case  might  have  bem  piaced  ugon  tbe 
ground  that  the  stand  of  the  defendant  In  error 
was  a  public  nuisance  erected  in  one  of  tbe 
hl^ways  at  the  dty,  which  even  tbe  dty 
could  not  maintain  without  authority  expressly 
conferred  npon  it  by  the  leidalatore,  or  Im^ed- 
ly  arising  out  of  some  express  iMwer  granted; 
that  It  was  not  competent  for  the  dty  conndl, 
while  It  otmtinued  to  maintain  Its  sidewalks 
as  part  of  Its  putdlc  highways,  to  grant  to 
private  persons  for  private  purposes  any  por- 
tion of  the  same.  But  It  Is  not  necessary  In 
this  case  to  Invoke  this  general  principle,  es- 
tablished by  so  many  cases^  tiie  exlstoice  of 
which  tbe  defendant  in  error  Is  disposed  to  ad- 
mit We  are  cleariy  of  the  opbilon  that  Or- 
dinance NOy  38  merely  granted  a  revocable  11- 
Gwaa  tor  tbe  use  of  three  feet  of  the  stdewaike 
of  the  city  for  tbe  sale  and  display  of  goods, 
which  license  was  thereafter  revoked  by  tbe 
passage  of  Ordinance  Na  42,  and  that  tbe  de- 
fendant In  errw  acquired  no  vested  riglit  to 
malnteln  a  permanent  obrtructlon  In  the  side- 
walk. Therefore*  fbe  Jodgmoit  of  tlie  oonnty 
court  Bbould  be  reversed,  and  tbo  cause  re>- 
mauded.  Beversed. 


DEXTER  V.  COLLINS  et  aL 

<Sapreme  Court  of  Colorado.  Oct  21.  1896.> 

CoKTBAOT  TO  Pat  CoHM1B810ITBR8  —  Dbmjixd — 
Vbbbal  Option— Ihtbbbst. 

1.  Where  defendant  draied  that  he  agreed 
to  pay  plaintiffB  a  commlssloo  for  selling  his 
property  at  a  certain  price,  as  claimed  by  plaia- 
tiffs,  evidence  of  one  to  whom  defendant  had 
^ven  an  option  prior  to  the  alleged  agreement 
that  he  was  able  and  willing  to  pay  said  price 
without  any  deduction  therefrom,  was  compe- 
tent to  disprove  the  contract 

2.  Tboiisb  said  option  wsb  not  in  writlntr, 
that  fact  conld  not  be  asserted  by  plaintiffs. 

3.  Ttie  fact  that  for  15  months  after  sale 
plaintiffs  bad  made  no  demand  for  commissionB 
claimed  by  them  la  competent  to  di«>rove  a 
contract  to  pay  said  commissions  for  eluctlnir  a 
sale. 

4.  Interest  is  not  recoverable  on  a  quantum 
meruit  for  services  rendered,  at  least  not  until 
demand. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Actkin  1^  S.  0.  GoUlns  and  another  against 
James  V.  Dexter  to  recover  commissions  for 
the  sale  of  estate.  PlalntlfliB  had  Judg- 
ment, and  defendant  appeals.  Keverscd. 

This  was  an  action  by  the  appellees,  as 
plaintiffs  below,  to  recover  from  the  appel- 
lant as  defendant,  commissions  alleged  to 
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be  due  on  tlie  aale  of  defendant's  real  estate 
by  platntifla.  Hie  complaint  stated  an  ex- 
press contract  between  the  parties,  whereby 
tbe  defendant  agreed  to  psy  tbe  plalntifls 
the  sum  ot  $2,500  for  procnrlng  a  pure  baser 
to  boy  tbe  defendants  pvoportr  at  tbe  asreed 
price  of  llOIMlOa  At  tbe  close  of  tbe  pbdn- 
tiff*s  taiUnuuv*  leave  was  asked  by  tbem, 
and  granted  by  the  court,  to  amend  the  com- 
plaint by  biserting  a  second  caose  of  action, 
based  iu>on  a  qnantnm  memlt  for  tiie  same 
■eirlcea.  There  was  a  denial  in  tbe  answw 
of  tbe  allegations  of  tbe  complaint  ooncemr 
ing  the  contract  and  as  to  the  i>erformance  of 
tbe  serricea.  Tl^pon  trial  to  a  jnry  a  verdict 
against  the  defendant  was  retnmed,  upon 
which  tbe  court  entered  judgment  for  12,500 
and  interest,  from  which  tbe  defendant 
brings  his  appeal  to  this  court  , 

OUnton  Reed*  for  appellant  Rogers,  Sba* 
Crofh  ft  Walling,  for  appellees. 

GAJIFBBLI^  J.  (after  stating  tbe  facta). 
Nnmennis  rarors  are  assigned,  bnt  we  shall 
comridor  only  three  of  them,  as  tb^r  deter- 
minatton  necessitates  a  reversal  of  the  judg- 
ment There  was  a  direct  conflict  between 
the  testimony  of  Shackelford,  one  of  the 
plaintiffs,  and  the  defendant,  Dexter,  as  to 
tbe  makbig  of  the  etmtract  fbr  tbe  services 
of  the  plalntiCTs  as  brokers  to  sell  the  defend- 
ant's leal  estate.  Shackelford  testified  that 
tbe  defendant  employed  the  plalntUTs  to  tOl 
the  property  in  qnestlon  for  $100,000,  snd 
agreed  to  give  them  as  a  commission  for  the 
sale  per  cent  of  the  selling  price,  or  the 
anm  of  $2,900.  Tbls  the  defendant  doiled. 
Aa  a  cirenmstance  tending  to  show  that  the 
contract  sned  on  was  not  made  by  him,  Dez- 
ter  testlfled  that  prior  to  tbe  time  when  the 
^alntUfs  allege  that  tbdr  contract  was  al- 
tered Into  wttii  him  he  had  given  an  option 
on  the  property  for  the  net  price  of  $100,000, 
which  did  not  exphre  until  the  Ist  of  the  fol- 
lowing  January,  and  gave  that  as  one  reason 
why  he  conld  not  sdl  to  uiotber.  Defend- 
ant's Gonnsdl  tiien  offered  to  show  by  his 
own  testimony,  and  by  that  of  Mr.  Sullivan, 
wbo  held  the  opti<m.  that  at  the  time  Sullivan 
was  able  and  willing  to  bny  the  prc^rty  at 
tbe  ^!ice  named.  An  objection  was  made  by 
ttie  idalntlffB,  wbitdi  tbe  court  sustained,  and 
this  mllng  tbe  defendant  assigns  as  error. 
HbA  there  been  no  direct  teetimony  for  the 
defendant  that  the  contract  In  question  was 
not  made  by  him,— tbe  existence  of  which 
wan  we  of  tbe  main  issues  involved,— pos- 
sibly tbe  rejection  of  this  offer  would  not 
have  been  Imivoper.  But  there  was  direct 
ovldence  by  Dexter  denying  the  making  of 
the  contract  and  this  testimony  of  Sulliran's 
would  nndonbtedly  tend  to  corroborate  the 
testimony  of  Dexter  In  that  particular.  In 
the  absence  of  proof  to  the  contrary,  It  Is  fair 
to  soppose  that  Shackelford  and  Dexter  In* 
tended  to  tell  the  tmth  In  their  testimony. 
Presumably  they  stood  equally  credible  as 


witnesses  before  the  Jury.  Shackelford  af- 
firmed that  Dexter  employed  him  to  sell  his 
property  for  fiOdjOOO,  and  ont  of  such  som 
to  pay  his  commiaskm  of  WOO.  Dext»  de- 
nied this.  It  certainly  would  traid  to  render 
improbable  the  statement  ot  Shackelford  and 
probable  the  chilm  of  Dexter  If  Sullivan 
shonid  testis  that  prior  to  tbe  time  of  tbe 
alleged  contract  between  the  plaintiffB  and 
Dexter  he  bad  an  option  on  the  property,  and 
tiken  stood  ready,  able,  and  willing  to  pay 
as  net  price  therefor  the  som  of  $100,000.  In 
tbe  natural  course  of  things,  a  rational  man 
would  not  enter  Into  a  cmtract  whereby  he 
was  to  receive  only  $97,500  for  Us  property 
from  one  man,  while  at  the  same  time  he 
conld  get  from  another  $100,000.  Bnt  tbe 
appfdlees  insist  that  tbls  opnoa  to  SnlUvan 
was  a  verbal  t^tlon.— a  mere  naked  promise, 
—and  could  not  be  enforced  against  him.  We 
may  remark  that  this  coidd  be  taken  advan- 
tage of  only  by  Dexter,  and  la  not  tbe  prop- 
erty of  appellees  to  insist  upon  aa  something 
which  inurea  to  their  benefit.  Bnt  this  clr^ 
cumstance  does  not  render  the  testimony  less 
relevant  At  moat,  it  goes  (mly  to  the  weight 
or  sufficiency  of  the  evidence;  and  while  we 
cannot  say  what  weight  such  testimony 
would  have  with  a  Jury,  we  are  dear  that 
it  was  relevant,  and  should  have  been  ad- 
mitted, aa  it  tended  directly  to  estabUsb  a 
pertinent  hypothesis  of  the  case,  and  tended 
to  corroborate  and  make  more  probable  tbe 
statement  of  Dexter  that  he  did  not  make 
the  contract  of  employment  or  offer  to  take 
for  bis  property,  or  to  pay  aa  commission  the 
respective  sums  to  whidi  Shackelford  bad 
testified,  just  aa  testimony  that  SnUlvan  held 
no  option,  or  was  unwilling  or  nnable  to  buy 
tbe  proper^  under  the  option,  would  tend  to 
make  less  probable  Dover's  testimmy  con- 
cerning the  contract  with  Sha^elf ord. 

Appellant  further  Insists  that  the  conrt 
erred  in  refusing  to  allow  the  defendant  to 
testify  that  for  15  months  after  the  allied 
sale  the  plaintiffs  never  made  any  demand 
for  their  commission.  We  think  this  a  clr* 
cumstance  that  was  proper  to  be  shown  In 
this  case,  and  relevant  to  other  facts  already 
In  evidence.  The  case  of  Balrd  v.  OUlett  47 
N.  T.  186,  and  kindred  cases  cHed  by  appel- 
lees, are  not  In  point  and  are  clearly  distin- 
guishable from  the  principle  Involved  In  this 
case.  The  case  of  Balrd  v.  Glllett  supra, 
was  one  where  a  physician  was  sned  for  mal- 
practice, and  the  plaintiff  offered  to  prove 
that  the  defendant  for  18  months  had  pre- 
sented no  bill  for  bis  services.  The  court 
properly  held  that  such  evidence  would  not 
In  any  degree  tend  to  prove  or  disprove  care 
or  want  of  skill  by  the  physician,  which  was 
the  sole  issue  In  the  case  on  trial.  But  If 
the  case  had  been  one  for  services  rendered 
by  the  physician  to  a  patient  and  the  issue 
had  been  the  existence  or  nonexistence  of  a 
contract  of  employment  for  the  rendering  of 
tbe  services,  and  there  was  a  conflict  In  the 
direct  evidence  as  to  this  issue,  weapprehend 
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that  CTfdence  to  the  effect  fbBt  ns  bUI  had 
teen  presented  by  the  {Ay^clAD  tvr  m  long 
lime  would  be  cflSenmt  as  bearing  directly 
upon  the  lasuft  lOToliwd.  We  refer  to  this 
point,  not  that  ve  deem  the  refusal  of  tbe 
«Tlilence  offered  prejudicial  error,  for,  among 
otiier  reasons,  Sbacloelford  admitted  that  he 
nerer  made  any  demand  of  Dexter  for  tila 
430mml8Bion  before  bringing  salt,  and  no  evi- 
dence of  snch  demand  was  before  the  Jory; 
but,  lest  oar  sDence  might,  in  view  of  an- 
otlier  trial,  I»e  taJcen  as  a  sanction  of  this 
ruling  of  the  court.  It  Is  proi»er  at  this  time 
i»  express  oar  dlsapproral  of  the  same.  Tbe 
following,  among  other  cases,  are  cited  in 
favor  of  our  ruling,  particularly  as  to  the 
llrst  point  discussed:  Gross  t.  Kistler,  14 
Colo.  571, 23  Pac.  &03;  Whart.  £t.  S  21;  Greenl. 
Hr.  <l-4th  Ed.)  I  51  (a);  Paddleford  t.  Cook, 
74  Iowa,  433,  38  N.  W.  137;  Kenyon  T.  Ken- 
yon,  72  Wis.  284,  80  N.  W.  861;  Thomp.  Tri- 
als, i  3S6;  Steremon  v.  Stewart,  11  Pa.  St 
307;  Pnmas  r.  Dargin,  119  Mass.  fiOO; 
BongbtonT.Clou«;h,30yt312;  BedeUv.  Fobs, 
SO  Vt.  97;  Luce  v.  Hdatngton,  50  Vt  436. 
When  analysed,  the  cases  cited  by  appellees 
that  this  evidence  Is  directed  to  an  inunate- 
Tlal  lasne  do  not  sostain  the  position  assum- 
ed. Were  it  necessary,  a  distinction  could 
-easily  be  drawn  between  them  and  tbe  case 
Mt  bar.  Neither  is  appellees'  contention  that 
tkis  evidence  Is  cumulative  only,  and  hence 
its  rejeetloD  barmlesa,  sound.  It  was  the 
tesUiDMiy  of  the  (tractor  offeredt  and 
tt  was  material. 

The  court  instructed  the  Jury  that  If  they 
.found  for  the  plaintiffs,  either  under  the  ex- 
press agreement  or  on  the  quantum  meruit, 
in  any  amount,  they  should  add  Interest 
-ttiereto  from  the  time  tbe  same  became  due, 
as  to  which  the  court  told  the  jury  there  was 
no  conflict,  rts.  December  31,  18S9.  This  was 
^Ttav.  We  are  tautble  to  determine  whether 
-the  Jury  fonna  for  tbe  plaintiffs  under  the 
flcst  or  second  cause  of  action.  If  under  tlie 
■Moond,  the  claim  wm  toi  an  unliquidated 
•demand,  and  this  court,  under  our  former 
statute  concerning  Interest,  has  held  In  tbe 
«a8e  of  UaUroad  Co.  v.  Moynahan,  8  Colo.  56, 
S  Pac.  811,  that  interest  was  not  recoverable 
In  such  a  case.  Interest  Is  a  creature  of  Oie 
statute,  and  under  our  present  statute  relat- 
ing to  Interest  (Sess.  Laws  1SS8,  p.  SOS)  there 
Is  nothing  to  change  the  rule  laid  down  In  tbe 
Moyiuihan  Cose,  supra.  Under  all  tbe  au- 
tfaorities,  even  where  Interest  is  recoverable 
upon  an  unliquidated  claim,  It  does  not  begin 
to  nm  until  the  date  of  the  demand.  Tbe 
liejrinnlng  of  the  suit  we  do  not  deem  eqnlv- 
jUent  to  a  deipand  In  this  case,  and  there  is 
ma  pretense  that  demand  for  the  commieslonB 
was  made  otuer  than  that  alle{;ed  to  be 
■nftde  as  tbe  result  of  tbe  filing  of  the  com- 
plalnL  But,  If  tbe  beginning  of  the  BVlt  Is 
equivalent  to  a  demand.  Interest  should  not 
nin  from  tbe  date  tbe  services  were  rendered, 
whk'h  was  more  than  a  yeiir  prior  to  the 
time  of  the  danand.  If  the  Jury  bad  found 


tor  tbe  plabrttffs  under  tbe  cxpiees  contract, 
possibly  liie  awarding  of  Interest  would  not 
require  a  reversal  of  tbe  eas^  as  we  might 
ascertain  what  part  of  tlie  jndgment  was  tbe 
sum  found  to  be  dne  for  services  raodered 
and  what  as  interest;  but  'considering  the 
errors  already  discussed,  which  require  a  re- 
versal  of  the  case,  we  do  not  feel  disposed  to 
m^ce  the  required  calcnlatlon.  For  tbe  fore- 
going reasons,  tbe  Judgment  In  ttits  case  is 
reversed,  and  the  easse  remanded,  with  ta- 
Btmcti<«a  te  proceed  further  In  aceoitfsno 
with  this  opinion.  Bcrversed. 


TOCMO  T.  fllUPSOM. 
<8npreme  Court  of  Ooltrndo.  OA  XI,  1806.) 
Blbotioks— Baixots— QoAUPiCATioif  or  Toms. 

1.  Under  a  statute  declaring  that,  when  on* 
desires  to  vote  for  all  the  nominees  of  s  particu- 
lar party,  he  may  d»  so  by  plsidns  a  cmas 
opiraslte  the  emblem  of  the  party,  bat  when 
he  desires  to  vote  a  mixed  ticket  he  shall  place 
a  croBB  opposite  the  names  <^  the  candioates 
for  wb«m  he  elects  to  vote,  a  crooi  havinc 
been  put  opposite  the  emblem  of  a  party,  ana 
one  opposite  the  name  of  each  of  the  candi- 
dates of  sndi  party,  with  eertafai  ezceptiom, 
the  ticket  wUl  not  be  eounted  for  candidates  «c 
that  party  against  whose  names  crosses  are 
not  put 

2.  The  statute  providing  merely  that  the 
voter  shall  place  a  cross  opposite  tbe  names 
of  each  candidate  of  his  choice,  it  is  immaterial 
whether  it  is  to  the  right  or  left  of  the  name. 

3.  Where  persons  qnalified  by  residence  to 
vote  fai  a  certain  precinct  depart  thmfrom  for 
tbe  parnose  merely  of  making  proofs  at  a  land 
office,  Itiey  will  not  ioae  their  right  to  vote  in 
Buch  precinct  by  detention  therefrom  by  alck- 
nesa. 

4.  Under  a  statute  declaring  that,  if  one  de- 
sires to  vote  for  all  tbe  nominees  of  a  particular 
party,  he  may  do  so  by  placing  a  cross  opposite 
the  emblem  of  such  party,  in  the  appropriate 
space,  it  is  Immaterial  that  tbe  cross  is  slight- 
ly outside  and  to  dw  right  of  ttis  ^laes  ^(s- 
pared  therefor. 

Appeal  from  Logan  eonn^  eoni^ 
Proceeding  bj  John  H.  Blmpaon  agatiut 

Nathaniel  Xoong  to  (nntest  an  faction. 

Judgment  ftr  plalntlfC.   TWenflant  appeals. 

Beversed. 

At  the  geneal  elecUon  In  18M,  plaliitur  in 
error,  KathAnjei  Young,  and  deFendnat  In  er- 
ror, John  H.  Simpson,  w«re  opposiair  candi- 
dates for  the  office  Bf  ooun^  commlasifHier 
of  liOgon  connty.  Tbe  cannaaing  iMnrd  of 
the  county  foond  that  plalntlfl  Id  uxor  liad 
received  477  votes  for  this  oBee,  and  deftoid* 
ant  In  error,  Simpson,  476^  and  dedaied  tke 
former  duly  elated  by  a  majority  «f  cma 
vote.  Defendant  In  trror  then  inatitulad 
this  contest,  averring  that  In  n  certain  pre- 
cinct of  Logan  consty  the  Jvdcea  bad  faUed 
to  count  for  bim  two  votes  wUdi  were  duir 
cast  for  him.  In  the  answer  of  plaintia  9n 
error.  It  is  admitted  that  tbe  two  faalkits  re- 
ferred to  In  the  comi^lnt  were  cast  for  de- 
fendant In  error,  and  sliould  hare  been 
counted  for  blm.  Plaintiff  In  ema,  Jhowev- 
er,  filed  a  counter  statement  setting  np  sev- 
eral grounds  of  contests   Tide  new  matter 
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In  tbe  answer  to  denied  by  the  replication. 
Upon  these  lanes  a  trial  was  had  before  the 
county  Judge,  resulting  In  a  finding  that  de- 
fendant in  error  had  received  477  votes,  and 
plaintiff  In  error  47*,  and  Judgment  was  ac- 
cOTdlngly  rendered  In  favor  of  defendant  In 
error.  From  this  judgment  an  appeal  was 
proeecnted,  under  section  17,  p.  198,  Act 
1885.  In  tbe  opinion  of  the  court,  the  re- 
view BfaoQld  be  had  as  upon  a  writ  of  error, 
and  tbe  cause  bas  been  accordingly  redocfc- 
«ted  as  provided  by  the  act  of  18B1. 

S.  A.  Burke  and  W.  U  Hays,  for  appellant 
W.  B.  Oriasman  and  H.  D.  HinUey,  for  ap- 

HATT,  O.  J.  (after  stating  the  facts).  The 
principal  object  of  the  rules  of  procedure 
prescribed  by  statute  for  conducting  an  elec- 
tion ts  to  protect  the  voter  In  his  constlto- 
tional  right  to  vote  In  secret;  to  prevent 
traud  In  balloting  and  secure  a  fair  count. 
Such  rotes  are  usually  held  to  be  directory, 
as  distinguished  from  mandatory;  and  un- 
less the  statute  declares  that  a  strict  com- 
I^tence  Is  essratlal,  In  ordw  to  have  the  bal- 
lot counted,  the  courts  will  not  undertake  to 
disfranchise  any  voter  by  rejecting  his  bal- 
lot, where  hie  choice  can  be  gathered  from 
.the  ballot  when  viewed  in  tbe  light  of  the 
circumstances  surrounding  the  election. 
EeUogg  V.  Hickman,  12  Oolo.  256,  21  Pac. 
325;  Allen  v.  Glynn,  17  Colo.  838,  29  Pac. 
«70;  People  v.  District  Court,  18  Colo.  26,  »1 
Pac  839;  State  v.  Kusseli  <Neb.)  51  N.  W. 
465;  Patne,  Elect  §  498.  Our  statute  de- 
clares, in  section  29,  that  "if  a  voter  marks 
in  ink  more  names  than  there  are  persons 
to  be  elected  to  an  office,  or  if  for  any  rea- 
son It  is  impossible  to  determine  the  choice 
of  any  voter  for  any  office  to  be  filled,  his 
ballot  shall  not  be  counted  for  such  office." 
Act  1881,  p.  160.  Ergo,  If  the  choice  of  the 
voter  can  be  determined,  the  vote  must  be 
counted.  In  the  light  of  these  general  prin- 
ciples and  the  statute,  it  Is  not  difficult  to 
dispose  ot  tSie  Mslgnments  of  error  In  this 
case. 

Tbe  first  of  these  brings  up  for  review  tbe 
refusal  of  the  county  court  to  count  for 
plaintiff  In  error.  Young,  a  certain  ballot  cast 
in  precinct  No.  6,  marked  '•Eihlbit  C."  On 
this  ballot  the  cross  appears  opposite  the 
emUem  of  the' People's  party.  Similar  cross- 
es are  also  to  be  found  in  the  appropriate 
columns  opposite  the  names  of  each  Individ- 
ual candidate  of  the  People's  party,  except 
that  the  ballot  Is  not  so  marked  opposite  the 
name  of  plaintiff  in  error,  Young,  nor  oppo- 
site the  name  of  the  candidates  for  precinct 
officers.  The  statute  provides  that,  when 
any  elector  desires  to  vote  for  all  the  nominees 
of  a  particular  party,  he  may  do  so  by  pla- 
cing a  cross  <4Tpof:ite  the  emblem  of  such 
party,  in  the  opproprlnte  apace,  but  when 
any  elector  desires  to  rote  a  mixed  ticket, 
partly  for  tbe  candidates  of  one  party  and 


partly  for  those  of  another,  he  sbould  place 
a  cross  opposite  the  names  of  the  candidates 
for  whom  he  elects  to  vote.  In  this  partic- 
ular Instance  It  will  be  noticed  that  tbe  vot- 
er has  attempted  to  adopt. both  methods.  He 
has  placed  a  crcns  opposite  the  emblem  of 
the  People's  party,  and  also  one  opposite  the 
names  of  all  the  Individual  candidates  ot 
such  party,  except  those  mentioned.  If  thu 
voter  had  only  placed  a  cross  In  the  appro-l 
prlafre  space  opposite  the  emblem  of  his  par- 
ty, this,  under  the  statute,  would  liare 
shown  conclusively  an  Intention  to  vote  for 
all  the  candidates  of  such  party;  but  having 
undertaken  to  i>artlcularize,  by  putting  a 
cross  oppotite  the  names  of  certain  candi- 
dates upon  the  ticket,  by  a  familiar  principle 
of  the  law,  the  particular  designation  of  the 
candidates  for  whom  the  voter  Intended  to 
vote  must  be  held  to  control  the  general  des- 
ignation. Consequently  the  county  Judge 
correctly  decided  that  plaintiff  In  error. 
Young,  was  not  entitled  to  this  vote. 

The  second  assignment  of  error  has  refer- 
ence to  ballot  marked  "Exhibit  G."  Vpou 
this  ballot  there  Is  no  mark  opposite  any 
emUem,  but  the  ballot  Is  marked  with  a 
cross  within  tbe  margin  of  the  line  to  the 
left,  and  immediately  before  the  names. 
The  statute  does  not  designate  where  the 
cross  shall  be  placed,— whether  to  the  right 
or  to  the  left  of  the  candidate's  name.  It 
only  provides  that  the  voter  shall  prepare 
his  ballot  by  placing  a  cross  opposite  tbe 
names  of  each  candidate  of  his  choice.  Un- 
doubtedly the  more  appropriate  place  on  the 
form  before  us  Is  to  the  right  of  the  names 
of  the  candidates,  and  this  Is  tbe  customary 
and  usual  practice  In  such  cases.  We  think, 
however,  that  the  Intention  of  the  voter  to 
vote  for  the  candidate  of  the  People's  party 
Is  clearly  manifest  by  the  marks  upon  his 
ticket,  and  It  was  error  for  the  county  judge 
to  reject  ballot  marked  "Exhibit  G." 

The  third  and  fourth  assignments  of  error 
relate  to  the  reception  and  counting  of  the 
ballots  of  N.  T.  .Flsk  and  his  wife.  These 
ballots  were  cast  in  precinct  No.  3  of  Lo- 
gan county.  From  the  evidence  Introduced 
it  appears  that  the  FIsks,  hnsband  and  wife, 
resided  on  their  homestead  near  Illff,  in  pre- 
cinct No.  6;  that  they  had  resided  within 
the  county  and  precinct  prior  to  October  27, 
18^,— more  than  the  time  required  to  qualify 
voters  under  the  statute.  On  that  day  th^ 
made  final  proof  of  their  homestead  entry, 
going  to  the  United  States  land  office  at 
Sterling  for  that  purpose;  not  vrlsbing,  how- 
ever, to  change  their  residence  by  so  doing, 
but  intending  to  return  to  their  homestead 
in  a  few  days,  and  remain  thereon  until  aft- 
er the  election.  They  were,  however,  de- 
tained In  Sterling  by  sickness,  but  returned 
In  Wme  to  vote  In  the  precinct  In  which  their 
homestead  was  situated.  Their  right  to 
vote  In  such  precinct  we  think,  is  clear. 

This  disposes  of  all  the  assignments  of  er- 
ror that  hare  been  argued  by  plaintiff  Id  et> 
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ror.  There  are,  howerer,  two  asstgnmenta 
of  cross  error  on  tbe  part  of  defendant  In  er- 
ror, which  win  be  briefly  considered.  The 
first  relates  to  the  action  of  the  trial  judge 
tn  rejecting  as  illegal  tbe  ballot  of  one  B.  E. 
Bee  man,  and  In  deducting  this  vote  from  tbe 
Dumber  cast  for  John  H.  Simpson.  There  Is 
no  error  In  this  ruling.  The  vote  shows  con- 
clusively that  Bee  man  had  not  maintained  a 
residence  In  Logan  county  for  a  sufficient 
length  of  time  to  become  a  legal  voter  under 
tbe  statute. 

The  second  assignment  of  cross  error  has 
reference  to  the  action  of  the  trial  court  in 
counting  tbe  ballot  marked  "Exhibit  F."  On 
this  ballot  the  voter  has  designated  his 
choice  by  placing  a  cross,  not  In  tbe  space 
prepared  for  that  purpose  but  ^Vi«  of  an 
Inch  to  the  right  of  the  square  opposite  tbe 
Cottage  Home,  the  emblem  of  the  People's 
party.  We  think  tbe  intent  of  the  voter  Is 
clearly  manifest  from  the  manner  In  which 
this  ticket  is  marked*  and  that  tbe  county 
court,  In  counting  this  ballot,  committed  no 
error. 

Tbe  only  error  intervening  at  the  trial  was 
In  rejecting  the  baUot  marked  "Exhibit  ti," 
hereinbefore  discussed.  This  ballot  should 
have  been  counted  for  defendant  tn  error, 
thereby  increasing  bis  total  vote  by  1,  mak- 
ing the  result  477,  bistead  of  476^  Correct- 
ing this  error,  and  we  find  that  neither  candi- 
date received  a  majority  of  the  legal  ballots 
cast  There  being  a  tie  vote,  the  right  to 
the  office  must  be  settled  In  tbe  manner  pro- 
vided by  statute.  The  judgment  of  the  coun- 
ty court  Is  reversed,  and  the  cause  remind- 
ed. Beversed. 


SHBRBR  V.  BROWN. 
(Supreme  Court  of  Colorado.   Nov.  6,  1895.) 

Will— Rkvooation  bt  Marriaob. 

The  marriage  of  a  testator  revokes  hla 
will.  38  Pac.  427.  affirmed. 

Appeal  from  court  of  api>eal8. 

Contest  of  will  between  i^exander  V.  Sber^ 
er,  proponent,  and  Catherine  M.  Brown,  con- 
testant. From  a  judgment  of  the  court  of 
appeals  (38  Pac.  427)  reversing  a  Judgment 
admitting  the  will  to  probate,  proponent  ap- 
peals. Affirmed. 

I.  E.  Barnum  and  V.  A.  BUlott,  for  appe- 
lant B.  P.  Harmcm  and  T.  M.  Patterson, 
for  appellee;. 

PER  CURIAM.  This  cause  comes  here  by 
appeal  from  a  Judgment  of  the  court  of  ap- 
peals. In  tbe  opinion  of  that  court,  as  pre- 
pared by  Judge  Blssell,  the  decision  of  the 
cause  Is  based  upon  the  conclusion  that  the 
marriage  of  a  testator  operates  to  revoke  any 
antecedent  will.  See  Brown  v.  Sherer,  38 
Pac.  427,  5  Colo.  App.  — .  We  regard  tbe 
opinion  of  the  learned  judge  as  unanswera- 
ble, and  for  the  reasons  therein  given  tbe 
Judgment  is  affirmed.  Affirmed. 


CALLIOPE  UIN.  00.  v.  HBRZINGBB. 

(Supreme  Ooort  of  (3olorado.  Nov.  fi^  188S.> 

WBrrrsR  Contbaot— DuoHAaen— Pabol  Bvi- 
DBirca. 

It  may  be  shown  by  parol  that  a  written 
contract  was  discharged  by  a  new,  additional, 

or  snbstltated  agreement. 

Error  to  district  court.  Pueblo  county. 

Action  by  Agnea  O.  Herzlnger,  administra- 
trix of  the  estate  <tf  Adam  O.  Herzingm*.  de- 
ceased, against  the  Calliope  Mining  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.  Reversed. 

The  defendant  In  error,  as  admlntetratrfx  of 
tbe  estate  of  Adam  Q.  Sex^lagest,  deceased. 
Instituted  this  action  to  recover  the  sum  of 
$8,750,  alleged  to  have  accrued  to  her  intestate 
during  his  lifetime  as  dividends  declared  by 
said  plaintiff  in  error  upon  125,000  shares  of 
Its  capital  stock,  belonging  to  him,  from  the 
month  of  September,  1889,  to  tbe  month  ftf 
March,  1800,  Inclusive.  To  this  demand  de- 
fendant answered— First,  by  a  general  denial; 
and,  second,  that  said  Herzlnger,  on  October 
8,  18S0,  agreed  to  sell,  and  did  sell,  to  Otto 
Mears,  the  said  125,000  shares  of  stock,  as 
evidoiced  by  tbe  following  contract:  "Memo> 
randum  of  agreement,  made  and  entered  into 
this  9th  day  of  October,  1888,  by  and  between 
Adam  Q.  Herzlnger,  of  the  county  of  Ouray, 
and  state  of  Colorado,  party  of  the  first  part, 
and  Otto  Mears,  of  the  city  of  Denver,  hi  said 
state,  party  of  the  second  part,  witnesscth,  that 
the  said  par^  of  tbe  first  part  hereby  agrees 
to  sell,  and  does  sell,  to  the  party  of  the  second 
part,  125,000  shares  of  stock  in  the  Calliope 
Mining  cianpany,  for  which  said  party  of  the 
second  part  hereby  agrees  to  pay  to  tbe  said 
party  of  the  first  part  at  tbe  agreed  price  of 
30  cents  per  share,  In  payments  as  follows, 
to  wit:  Ten  thousand  doUara  on  or  before  the 
1st  day  of  March,  1890,  $10,000  on  or  before 
the  let  day  of  April,  1890,  f 10,000  on  or  before 
the  1st  day  of  May,  1890,  and  the  ronalndw, 
$7,500,  on  or  before  tbe  Ist  day  of  June,  1800. 
And  It  is  agreed  and  understood  that  upon 
tbe  payment  by  said  party  of  the  second  part 
to  said  part7  of  tbe  first  part  of  each  Install- 
ment as  herein  provided,  the  secretary  of  said 
company  shall  issue  and  deliver  to  said  party 
of  the  second  part  stock  equivalent  therefor 
at  said  agreed  price  of  30  cents  per  share; 
and  it  is  further  agreed  that  if  the  party  of 
the  second  part  shall  at  any  Ume  before  the 
1st  day  of  June,  1890,  wish  to  pay  the  wh<de 
of  said  sum  of  $37,500,  and  does  so  pay  the 
same  to  the  party  of  the  first  part,  then  said 
secretary  is  hereby  authorized  to  issue  to  tbe 
party  of  the  second  part  all  of  said  125,000 
shares;  and  it  is  further  agreed  that  any 
tetlure  of  the  patty  of  the  second  part  to  make 
any  one  of  said  payments  within  ten  days  after 
the  date  fixed  therefor,  as  herein  provided, 
shall  work  a  forfeiture  of  this  contract,  and 
all  stock  not  irald  for  shall  then  become  the 
property  of  tbe  party  of  the  first  part  as  tbot^h 
this  agreement  bad  not  been  made;  and  It  Is 
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atblUty  accrne  to  the  rtock  In  qomOoD,  flien, 
under  and  by  the  expreea  terms  cf  the  con- 
tract of  Bale  to  Mears,  such  dlTidenda  would 
pa  88  to  him,  tt  Bi^iearlng  from  the  evidence 
tbat  the  contract  under  which  he  purchased 
was  never  forfeited,  but,  on  the  other  hand, 
the  consideration  Anally  agreed  upon  was  fully 
paid,  and  the  stoclc  transferred  to  him  and  his 
copurchasera  thereunder. 

Error  is  assigned  upon  the  action  of  the  court 
In  strllting  out  portions  of  the  depositicms  of 
Hartwell,  Walaen,  and  Mears,  inti-oduced  on 
b^ialf  of  defendant,  wherein  they  testified  as 
to  what  occurred  between  Herzinger  and 
Mears  on  March  1^  1880,  at  a  meeting  in 
Denver,  in  relation  to  the  acceptance  by  Her- 
singer  of  an  agreed  sum  in  full  settlement  for, 
and  the  transfer  of,  the  125,000  shares  of 
stock  in  Question,  in  pursuance  of  such  settle- 
ment The  record  fails  to  disclose  the  ground 
upon  which  the  court  predicated  its  action, 
but  from  the  argument  of  counsel  for  plain- 
tiff in  error  we  Infer  that  the  testimony  was 
excluded  for  the  reason  tiiat  it  tended  to  vary 
the  terms  of  the  written  agreement  We 
think,  under  the  pleadings,  the  testimony  was 
relevant  and  material.  In  Its  second  defense 
the  company  allege  that  the  contract  of  Octo- 
ber 9,  1^,  under  which  the  stock  In  question 
was  purchased  by  Mears,  was  on  the  14th  day 
of  March,  1890,  fnUy  adjusted  and  discharged, 
lu  support  of  these  allegations  of  the  answer 
the  testimony  excluded  was  clearly  admissible, 
and  It  In  no  sense  tended  to  vary  the  terms  of 
the  original  agreement  ParOl  evidence  is  ad- 
missible to  show  that  a^  written  agreement  was 
discharged  by  a  new,  additional,  or  substituted 
agreement  1  GreenL  BIT.  H  802-801;  2 
Whart  Ev.  «  1017. 

Defendant  in  ernH*  has  not  filed  any  brief 
or  argument  In  this  court  and  we  are  not  ad- 
vised of  any  ground  upon  which  the  exclusion 
of  this  testimony  can  be  upheld,  nor  of  any 
theory  upon  which  the  Judgment  of  the  court 
below  can  be  sustained,  and  from  a  careful 
reading  of  the  record  we  are  unable  to  discover 
any.  The  judgment  is  accordingly  reversed. 
Berersed. 


'urtber  agreed  that  all  dividends  declared  dnr- 
ug  the  existence  of  this  contract  on  all  stocks 
"M  herein  shall  belong  to  and  go  to  the  party 
if  '.Le  second  part  provided  this  contract  Is 
loi  forfeited,  but,  If  the  same  shall  be  forfelt- 
■d,  after  forfeiture,  said  dividends  declared 
laor  forfeiture  to  belong  to  the  party  of  the 
ii-Ht  part.  In  witness  whereof  we,  the  said 
artles,  have  hereunto  set  onr  hands  and  seals 
ills  9th  day  of  October,  1888.  [Signed]  Adam 
krzfDRer.  {Seal.]  [Signed]  Otto  Meats. 
SL-al.]"  That  afterwards,  In  March,  1800,  and 
inder  a  new  arrangement  said  stock  was  paid 
ur  by  said  Mears,  partly  In  cash  and  partly 
D  notes  of  himself,  D.  C.  Hartwell,  and  Fred 
i\alsen;  and  thereupon,  and  upon  the  order 
<f  ^tnid  Herslnger,  the  company  Issued  the  125,- 
)0u  shares  of  stock  to  Mears,  Hartwell,  and 
tVaisen.  The  Issue  was  tried  to  the  court, 
mil  Judgment  rendered  in  tevor  of  plaintiff 
D  tbe  sum  pnyed  Ua.  To  reverse  this  judg- 
rueut  the  oompaiiy  proeccntao  this  writ  of  oror. 

Gerry  &  Blttenbouse  and  B.  D.  TtaompKm, 
For  plaintiff  In  error. 

GODDARD,  J.  (after  stating  the  facts).  To 
support  the  Issues  upon  her  part  the  plaintiff 
iniroduced  in  evidence  the  transcript  of  the 
luiDutes  of  the  meeting  of  the  company  b^d 
Au^t  20,  1889.  as  follows:  "The  board  of 
directors  of  tbe  Calliope  Mining  Company  held 
their  second  r«volar  monthly  meeting  August 
-I),  1888,  for  the  purpose  of  declaring  their 
i^ecoDd  monthly  dividend  September  10,  1889;" 
and  the  deposition  of  B.  J.  Bent  secretary  and 
treasurer  of  the  company,  to  the  effect  that  the 
dividend  thus  provided  for  was  l  per  cent  per 
.^liare;  tbat  the  prior  dividend  of  July  20, 1889, 
was  never  paid;  that  after  the  meeting  of 
August  20,  1889,  no  other  meeting  was  held 
uDtit  August  6, 1890,  and  that  tbe  company  did 
not  declare  any  more  dividends;  that  it  was 
bis  understanding  that  tbe  Denver  office  paid 
a  dividend  of  1  per  cent  per  share  on  aU  stock 
which  bad  been  sold,  but  did  not  pay  out  a 
t-ent  of  diridends  to  any  one  of  the  four  pro- 
moters and  directors  of  the  company  (among 
whom  was  Mr.  Herztoger);  that  while,  under 
this  arrangement  no  money  was  drawn  by  the 
four  directors,  large  sums  out  of  the  amounts 
thus  due  as  dividends  were  used  to  purchase 
other  properties  for  them,  and  secured  In  their 
Individual  names.  Wc  are  at  a  loss  to  per- 
ceive bow,  under  the  testimony  Introduced, 
'be  jndgment  of  the  court  below  can  be  sus- 
laiued.  There  is  no  evidence  to  show  that  any 
dividend  was  ever  legally  declared  upon  the 
stock  In  qnestion;  while,  on  the  other  hand, 
the  evidence  ctf  pislntlff's  own  witness  shows 
by  express  agreement  between  Herzinger 
sod  his  copromotera,  their  stock  should  be 
pooled,  and  not  draw  dividends;  and  the  sur^ 
l>)us  or  profits  tbat  might  have  accrued  to  the 
''lock  by  way  of  dividends,  had  they  been  legal- 
ly declared,  was  used  to  purchase  other  prop- 
secured  In  thetr  Individual  names.  Bot, 
aside  from  this,  if  diridends  did      any  po** 


In  re  CASUAL  DEFIOIBNOT. 
(Supreme  Court  of  Colorado.    Nov.  23,  ISSfi.) 

CoNBTITDTIOHALLaw— AOTHORtZIKS  BOHDS  WirB- 

OUT  Appropbiatiox. 
Act  April  8.  1»<85.  p.  178,  providing  fOr 
the  Issuing  oi  bonds  to  pay  certain  debts  dns 
from  the  state,  to  meet  which  there  was  no 
fund,  is  not  In  conSict  with  Const,  art.  11,  S  S, 
prohibiting  the  state  from  contracting  any  debt 
by  loan,  except  to  provide  for  casual  deficiencies, 
where  some  of  the  debts  were  unpaid  because 
the  legislature,  In  making  appropriations  for 
state  expenses  for  a  fiscal  year,  overestimated 
tbe  assessed  value  of  property  subject  to  taxa- 
tion, and  the  rest  were  unpaid  because  of  the 
failure  to  complete  tbe  state  capitol  within  the 
time  expected  by  the  legislature,  and  because, 
owing  to  an  increase  in  the  number  of  inmate 
in  state  Institutions,  and  other  unforeseen  cir- 
cumstances, the  expense  of  maintaining  snch  in- 
stitntions  was  Increased. 
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iki^IIcfdfaB:  hr  th*  jwmor  for  ma  opinion 
hj  the  mpreme  coort  as  to  flw  ooutttudon- 
aUt/  of  SK  act 

Tbe  opiutoD  of  oonrt  la  tai  rtaponse  to 
tbs  foUowlns  communbatloii  fron  the  gar* 
ernor: 

"To  the  HonoraUe,  tbe  Snpnow  Court  of 
Cok»mdo: 

"Wbei-eas,  tbe  lOtb  general  aaaerably  poand 
a  law  entitled  *Aa  act  to  create  addtttonal 
bonded  tmlebtedoesa,'  which  act  was  approred 
April  8,  1805,  and  ia  Couad  oa  pa«:«  178  of  the 
SesBbn  laws  of  tbe  State  of  Colorado  for  tb» 
Yeir  1896,  reference  to  nid  act  being  hereby 
made  fbr  a  more  partldtlar  statemeDt  thereof^ 
and  whereas,  dooMs  have  artaen  as  to  tbe 
right  of  tbe  teglslatare  to  cxeate  Bach  Indebt- 
edneaa,  asd  whether  or  mrt  an  actoal  casiial 
deflcioicf  of  the  rerentie  was  eerii^lng  Cor  tbe 
j-eani  1888  and  1894,  and  said  doubts  ha  Ting 
had  the  effect  to  hinder  aad  prerent  the  nego- 
tiatkn  of  saM  bonds  mter  said  act:  Now, 
thBRfore,  I,  Alb«!t  W.  Mclntire,  goramor  of 
the  state  ct  Colorado,  do  bml^  dedare  that 
tbe  questlotta  invoived  are  Important  onea, 
and  the  eoeaaloa  scdemn,  and  I  hmby  re* 
qnire  tbe  t^itaton  of  tbe  honorable  si^reme 
conrt  ttpoD  the  fbllowtDg  queatioiis,  based 
upon  tin  SoUewlag  atateonat  ot  fiicts;  that  la 
to  say: 

"The  srerage  Incieaae  In  tbe  aaaesaed  val- 
nattoB  of  tbe  etate  from  tbe  year  1877  to  tbe 
year  1892  was  nearly  flAjOOOfiOOJOO  per  an- 
num, aa  appears  by  the  report  of  the  state 
andltor  fttr  tbe  flsoal  year  ending  Norenrber 
30,  ISSe.  Tbe  aaaessment  for  tbe  year  1892 
was  9236,864.447.48;  tbe  eatbuatea  of  the  aa- 
sessuent  for  the  yaar  1898  and  1894,  baaed 
upon  the  average  Increaae  aforesaid,  as  made 
bj  the  Hon.  J.  U.  Henderson,  atate  auditor, 
aad  upon  which  ai^nprtatlona  were  baaeA 
tiy  ttie  9tb  general  UMmbly,  were  as  fttUowa: 

Aaseesmentfor  1898.  estimated  9246,000,000  00 
Aasewaentfbr  lHM,eatiaurted   :£55,000,oe0  00 

Total  yiOQ.000,000  00 

Tax  of  S^Vao  <^  ^ 

dollar   9    1.188«38S  86 

Less  6  per  cent,  oacaUecfeible..  68.166  66 

Tax  coUectlble  9   1.124.166  70 

Fees  from  the  office  of  seCy  of 

state  for  2  yrs.,  estimated.,  f  140,000  00 

Inaurnnoe  department   66,000  00 

Intrrost  on  (lt>i>u8itB,  estimated  70.000  00 
Bec<.-ii>ts     from     all  other 

«)urce8,  estimated    1B.O0O  00 

Total   9     290,000  00 

Total  estimated  Income  of  rev- 
enue   9    1.414,166  70 

"That,  considering  tbe  STerage  Increase  In 
tbe  assessed  valnation  from  year  to  year  as 
aforesaid,  tbe  said  estimates  were  reason- 
able, and  the  said  auditor  was  JuatlQed  In 
making  the  same,  and  said  general  assembly 
were  justified  In  adopting  tbe  same  as  the 
proper  basis  for  making  appropriations.  That, 
acting  upon  said  assesauent,  the  said  Btb 


geos'al  assembly  made  approprtatfoae  from 
the  general  fand  to  the  axaoont  at  91*338,- 
811.38,  leaving  an  estimated  airploa  of  rere- 
□ne  for  said  years,  tmapprapdated.  of  9'<^<- 
354B1.  That  tbe  aetuil  assossmeDt  Car  the 
state  tat  the  said  year  ISQA  was  923-:.T22,- 
417.09,  and  for  tlie  year  1  94  9208,9(fi.2T9.1o. 
maUng  a  total  for  tbe  two  yean  ctf  9447.- 
OSr7,6&6.20;  being  a  deficit  hi  tbe  amount  of 
tha  asBesHnent  as  eathuated  by  the  andttnr  tn 
tbe  sum  of  $52,372,303^,  and  making  a  total 
deficiency  of  tbe  raremie  of  the  state  for  tbe 
said  fiscal  yean  ef  1888  and  1884,  as  estimat- 
ed aforeaild,  ctf  $129308.49.  Tlmt  the  said 
unezpectBd  sad  nnprecedentad  decreases  In  the 
TalnaUoB  of  tbe  state  was  due  and  owing  to 
the  anforeseen  and  unexpected  depression  in 
bnstnesa  throagheat  tte  state  and  tbe  nation, 
which  resulted  in  a  general  ndnction  of  tbe 
TBtae  of  all  Uads  of  property,  and  tbe  said 
deficiency  of  tbe  revecae  was  the  taault  ct 
said  caSGSity.  That  tbe  office  of  the  secre- 
tary of  state's  fees  during  the  said  year 
amounted  to  986,861.89;  of  tbe  Insurance  de- 
partment, to  984,990.08;  Interest  on  depoaitB, 
955,685.84;  and  the  receipts  from  all  other 
sonrcea  amtRBted  to  916,46926;  maMne  a 
total  defldeacy  at  9M,0QU>4  in  tbe  estimate 
as  made  by  the  auditor  afiuanld,  aad  mak- 
lag  a  total  deficiency  to  tbe  revenue  tax  the 
sum  of  9162,3(^.68.  And  thirt  tha  said  tell- 
ing oft  of  the  rersNUa  fnom  said  soareas  waa 
wexpectad,  moA  was  du»  to  tbe  c—usUy 
afiwesaML  That  by  reaam  of  said  deflett  tbe 
following  ameaiito  ^)pnDprlated  19^  tbe  aid 
9th  general  assembly  dor  the  fallowing  pur- 
poses could  not  be  paid;  tbat  la  to  say.  for 
the  payment  att 

Scalp  bounties  ..4..  f  7,073  00 

FenrtentiarT,  female  deparbncnt. .        188  8S 

Peniteailatr,  maiaCenaooe   S^Ol  08 

Industrial  school,  fnraisMag.......       484  15 

Industrial  school,  library   96  39 

Industrial  Bcbool,  heating   S68  18 

Industrial  school,  shofM   1,070  76 

Industrial  sehocd,  constmctioa. . . .  •  l,0d4  77 
Industrial  sdiooLmatntenanoe  ....   10^662  78 

Elsh  hatcheries,  Twin  Lakes   200  68 

DeuTsr   187  14 

Lainrta   362  50 

"        QumUBon   328  78 

Game  &  fish  warden  &  depoUes.  745  47 

Insane  asylum  bnildings  «        7S€  00 

Board  of  borticolture   837  45 

Contingent  department   2  31 

Reformatory   5,395  70 

Legislative  printing  32r)S 

Loco  weed  certificates   6,500  00 

State  board  of  health   2,882  96 

Total    947,956  59 

"That  all  aC  said  amounto  represent  actual 
claims  against  the  state  for  naceasary  snp- 
pUea  and  tbr  labor  and  serrlcea  rendered  and 
furnished  to  tbe  state,  and  oeitiflcateB  of  in- 
debtedness and  vouchers  and  biUs,  apfiroTed 
by  the  iMnper  offlcera  of  tbe  state,  are  now 
outstanding  and  onpald  for  ca<di  and  all  of 
said  defldendes.  That  In  addition  to  the 
f^mgolng  Ulls,  r^resented  bty  awroved 
Tonchera,  there  were  at  tbe  tbne  of  the  paa- 
sage  of  tbe  said  caanal  defldeney  brad  act. 
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outstanding  and  tmpaid,  certiflcates  of  Indebt- 
edness duly  bsQcd  the  auditor  tor  serrlces 
rendered  and  expenses  Incurred  by  tbe  mt- 
aai  officers  and  persons  hereinsftu  mtm^ 
tioDed,  as  Mlows;  that  is  to  say: 
loss. 

Mmj  13.  Henry  L.  Aekei,  mtaUif- 

eroDS  mine  inspector. . .  (    97  22 

Mar  13>  Uenr7  Lb  Acker,  mtleage. 

metaUlferons   mine  in- 
spector   65  40 

Jans   If.  Uenrr  Ia  Acker,  mileage, 
metalUferosB  mine 
spector   291  66 

Jtme  &  Henrr  L.  Acker,  mileage, 
metaUifer*)D  mlac'  in- 
Bpect4)r   13B  4f> 

Jane  S.  Maniice  C  Haar«i»  uat. 

metainferons   mine  ln< 

spector   66  S9 

Jobs  IS.  V.  S.  Hegwei,  state  boiler 

Inasector   287  00 

JTone  16.  A.  M.  JoboBon,  stock  In- 
demnity   12  Off 

JoiM  IH.  J.  M.  i>owB{ng,  stoch 

demnity   IBd  Oft 

Jal7    S.  M.  C.  Hayes,  asst.  met* 

alllferoua  mine  inspector      12S  00 

Jnif    S.  H.  Li.  Acker,  metallifei^ 

ons  mine  inspector   291 

Ivij  S.  M.  C.  il«jM»mUeage,asat: 
metalliferous  miae  in- 
spector   120  00 

Jidr    &  B.  N.Mavfield,  state  boaid 

nwdieal exuiners  ....        40  90^ 

July    6.  R.M.Mayfield,  state  board 

medical  examiners   40  SO 

Jnlr    0.  R.N.Mayfield  state  board 

medical  exaninefB   49  90' 

Jnlr    6>  F.  U.  Htgwer,  state  batter 

Inspector    208  23- 

Ixdr    SL  p.  u.  Begwer,  state  boiler 

inspector,  mileage    OS  00 

Jolr  C  J.  U.  Wall,  secy;  state 
board  medical  exauiitp 
ers   438  00 

My  61  J.  M.  Han,  secy,  state 
board  mescal  examin- 
ers  142  OO 

July    flL  H.  Jv  -Perry,  state  board 

medical  examiners   170  80 

Jnlr  «.  K.  J.  Uallea,  stock  indem- 
nity   66  00 

July  27.  A.  M.  Benm,  member  coal' 

mine  examining  board...      88  7D 

Jnly  81.  James  Lewis,  member  coal- 
mine ezamteiner  board. .       66  40 

Joly  SL  Geo.  Smith,  member  eoalr 

Biine  examining  board. .      168  80 

Jnly  27.  Alex  Pallock,  member  coal- 
mine- examining  board. .      X89  00 

Ads.  2;  Geo.  Tayke.  wUttk  indem- 
nity   40  00 

Aatt-    8.  'A.    W.   Kellog.  member 

coal-mine  ex.  board ....        40  00 

Aug.   8.  H.  li.  Acker,  metalliferons 

miae  iaspector   291  67 

Aug.    S.  H.  li-  Acker,  metalliferous 

mine  inspector,  mileage.      137  00 

Aug.    8.  J.  H.  Goldsworthy,  asst. 

met.  mine  inspector. .. .      116  67 

Ang.  S.  H.  U.  Hayes,  asst.  metal- 
liferous mine  iaspector..      126  00 

Ang:   8l  J.  H.  Goldsworthy.  asst. 

met  mine  inspector....       4S  60 

Total  $4,109  88 

^Whlch  said  certiflcates  of  Indebtedness  are 
etui  ontatandlng  and  nnpold,  with  no  provi- 
sion wbaimrer  for  tbe  payment  thereof,  ex- 
cept through  aad  by  means  of  tbe  proceeds 
o<  the  said  oasoatty  d^dency  bonds.  That, 


nnder  and  by  virtue  of  a  taw  tlien  In  forc» 
(Mills'  St  I  480O),  it  became  the  duty  of  tte 
state  Teterinary  surgeon,  whenever  he  twxaA 
stock  affected  with  COTtaln  contacrlons  Hm- 
eases,  to  kill  said  stock,  and  make  an  allow- 
ance to  the  owner  ther«of  for  the  valne  of 
the  same.  That  under  and  by  Tirtuc  of  ssfd 
act  dvring  tbe  years  1893  and  1894,  saiA 
state  veterinary  surgeon  leaned  voucberv 
therefor  In  the  sunt  of  $410.00,  which  voucb- 
em  were  ovtstandlng  and  unpaid  at  the  time 
of  the  passage  of  the  said  caanal  deflcfcmr. 
bond  act  and  are  still  unpaid.  That  duringr 
the  year»  1893  and  1894,  Henry  L.  Acker 
was  the  duly  appointed  and  acting  inspector 
of  metalliferous  mines  of  the  state  of  €^I»- 
rado,  and  J,  H.  Ooldsworthy  and  Maurice  C. 
Hayes  were  deputy  InspecttHV  of  metalllfa^ 
ous  mlneS)  and  each  performed  services  fev 
the  state  as  such  officers,  tbdr  aggregst* 
salaries  and  expenses  amounting  to  $9,708.34^ 
no  port  ef  which  was  paid,  no  a^^noEHlailoni 
having  been  made  therefw  by  the  Otb 
general  assembly;  and  approved  vouchei* 
■were  tasned  therefor,  and  are  now  ontstand- 
lug  against  the  state,  to  the  amount  of  $6,- 
601.21.  That  the  10th  general  assembly 
passed  a  law  ai^oxrriatliig  tbe  aem  of  99r 
708.34  to  pay  for  said  services.  That  the 
said  ssm  of  f5,Ei01.21  was  to  be  paid  out  ef 
th^  fund  arising  from  the  sale  ot  the  salA 
casual  deficiency  bonds,  and  the  balance 
thereof,  being  for  services  performed  during 
the  fiscal  year  1896,  to  be  paid  out  of  tbe 
general  revenue  of  sold  year.  That  the  said 
0th  general  assembly  mode  an  approprlatfcna 
Ib  the  general  a^Mroprlatlon  bill  as  follows: 
'For  rent  of  tbe  executive  and  judicial  de- 
partments, btelnding  heat  and  water,  and 
to  pay  the  d^dency  for  rent  of  these  de- 
partmenls  of  state  for  the  years  1893  anA 
1804  the  sum  of  $22,330.00.*  That  at  tlie 
time  said  appropriation  was  made  tt  wa* 
supposed  that  the  state  eapitol  building- 
would  be  ready  for  occupancy  within  about 
one  year  from  the  time  of  said  approprlw- 
tion,  and  that  It  would  be  necessary  to  pay 
rent  for  tbe  executive  and  Judicial  depart- 
ments for  Uiat  length  of  time  only,  and  said 
appropriation  was  made  to  cover  the  rental 
of  rooms  for  saM  departments  for  that  p«i- 
od  of  time  only.  That  the  board  of  capita 
managers  were  unable  to  comj^te  said  atjg^ 
ltd  building  at  the  time  appointed,  and  falK 
ed  so  to  do,  and  for  that  reason,  and  bc^ 
cause  of  said  failure.  It  became  necessary  te- 
rent  rooms  for  the  use  of  said  departments- 
until  on  or  about  the  let  day  of  Decemlicr, 
A.  D.  1804^  and  tbe  said  sum  so  appropriated* 
was  not  sufllcfent  to  pay  the  said  necessaiy 
rentals;  and  an  Indebtedness  was  incurred' 
in  the  sum  of  $19,906.03  on  account  of  tbe 
rent  of  tbe  rooms  for  the  use  of  the  said  de- 
partments, for  which  vouchers  duly  apiHW- 
ed  t^  the  seerecary  of  state  were  outstand- 
ing against  the  state  at  the  time  of  tbe 
paasage  of  tbe  said  casual  defldency  boD# 
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■ct,  and  the  same  are  still  oatstaading  and 
unpaid.  That  the  9th  general  asaemUy 
made  another  appropriation  in  the  general 
appropriation  bill,  as  follows:  'For  the 
printing  required  by  the  9th  general  assem- 
bly for  the  years  1^93  and  1894  and  the 
deSciency  for  the  years  1891  and  1892  ex- 
cept any  amount  that  may  be  due  the  firm 
of  Collier  and  Cieaveiand  for  which  no  ap- 
propriation is  made  herein:  viz.  house  and 
senate  bills,  calendars,  letter  heads,  en- 
velopes, materials,  committee  reports,  roll 
calls,  blanlis  for  reports,  rules,  contested 
election  briefs,  bill  covers,  engrossing  blanks, 
the  session  laws  of  the  0th  general  assembly 
In  English  and  Spanish,  reports  of  state  ofll- 
cers,  departments  and  state  Institutions, 
message  and  Inaugural  of  the  governor,  pub- 
lishing the  amendments  of  the  constitution, 
the  house  and  senate  journals  for  1803,  the 
printing  of  acts  or  parts  of  acta,  and  any 
printing  required  by  law  or  ordered  by  ei- 
ther branch  of  the  general  assembly,  the 
sum  of  $33,000.'  That  the  total  expenditure 
for  the  necessary  prtnting  of  the  said  general 
assembly,  other  than  the  publication  of  the 
constitutional  amendments  in  accordance 
with  the  act  of  the  aald  general  assembly, 
was,  to  wit,  $25,637.00,  and  vouchers  for  the 
same,  duly  approved  by  the  secretary  of 
state,  were  outstanding  at  the  time  of  the 
passage  of  the  said  casual  deficiency  bond 
act,  and  unpaid,  against  the  state,  and  the 
same  are  still  outstanding  and  unpaid.  That 
the  said  9th  general  assembly  made  another 
appropriation  in  the  general  appropriation 
bill,  as  follows:  'For  the  incidental  expenses 
of  the  executive  and  Judicial  departments 
for  the  years  1893  and  1804  and  for  the  de- 
ficiencies of  the  years  1891  and  1802.  viz. 
janitor  hire,  gas,  brooms,  dusters,  soap, 
matches,  washing  towels.  Ice,  carpeU,  mat- 
tings, shades,  gas  fixtures,  plumbing,  calel- 
mluing,  repairing,  carpenter's  work,  refit- 
ting, labor,  drayage,  expressage,  messengers, 
furniture  for  all  state  officers,  postage  for  all 
d^rtments,  post-offlce  box  rent,  rent  of 
telephones,  seals  and  rubber  stamps,  city 
and  state  directories,  maps,  instruments  for 
the  state  engineer,  insurance  on  furniture 
and  libraries,  stationery  for  all  departments, 
and  any  other  articles  that  will  facilitate  the 
business  of  any  department,  for  the  year 
ISi):;  and  1894  and  for  the  de^clencies  of 
the  years  1801  and  1892,  the  sum  of  (27,- 
000.00.'  That  the  ordinary  incidental  ex- 
penses of  the  said  departments  for  the  said 
two  years  amounted  to  the  sum  of  $26,097.60. 
That  by  reason  of  the  fact  that  the  execu- 
tive and  judicial  departments  of  the  gov- 
ernment were  required  to  move  from  the 
quarters  where  they  were  situated  at  the 
time  of  the  passage  of  said  appropriation  to 
a  building  known  as  the  'Equitable  Build- 
ing,' and  again  were  required  to  move  from 
the  said  Equitable  BuUdlng  to  the  State 
Capitol  Building,  and.  bj  reason  of  other 


unforeseen  and  unexpected  contingencies 
arising  during  the  said  two  years,  it  became 
necessary  to  expend,  in  addition  to  the 
amount  so  appropriated,  the  sum  of  $4,847.96, 
and  that,  at  the  time  of  the  passage  of  the 
said  casual  deficiency  bond  act.  vouchers  rep- 
resenting said  sum.  duly  approved  by  the 
secretary  of  state,  were  outstanding  and  un- 
paid against  the  state,  and  the  same  are 
stiU  outstanding  and  unpaid.  Tliat,  by  rea- 
son of  the  fact  that  the  entire  revenue  had 
been  expended  before  the  removal  from  said 
Equitable  Building  to  the  said  Capitol  Build- 
ing, it  would  hare  been  impossible  for  the 
state  government  to  make  such  more  with- 
out Incurring  said  additional  expense.  That 
the  said  9th  general  assembly  appropriated 
the  sum  of  $170,000.00  for  the  maintenance 
of  the  state  penitentiary  for  the  years  1893 
and  1894.  That  owing  to  an  unforeseen  in- 
crease in  the  number  of  convicts  committed 
to  said  institution  by  the  courts,  and  other 
unforeseen  casualties,  the  cost  of  maintain- 
ing said  institution  for  the  said  fiscal  years 
was  $3,607.39  in  excess  of  the  said  appro- 
priation, for  which  amount,  in  addition  to 
the  said  $8,801.08  hereinbefore  mentioned,  sup- 
plies, goods,  and  materials  were  actually 
and  in  good  faith  furnished  to  the  state,  and 
services  were  actually  and  in  good  faith  ren- 
dered to  the  state,  and  for  which  vouchers 
duly  approved  by  the  proper  officers  of  the 
state  were  at  the  time  of  the  passage  of 
the  said  casual  d^ciency  bond  act,  and  stlil 
are.  outstanding  and  unpaid.  That  tlie  said 
9th  general  assembly  made  an  appropriatitw 
for  the  support  of  the  soldiers'  and  Bailors* 
home  for  the  fiscal  years  of  1883  and  1804, 
In  the  sum  of  $40,000.00.  That,  owing  to  an 
unexpected  and  unforeseen  Increase  in  the 
number  of  beneficiaries  of  said  institution, 
the  cost  of  maintenance  thereof  tot  the  two 
fiscal  years  was  $5,352.45  in  excess'  of  said 
appropriation,  for  which  amount  supplies, 
goods,  and  materials  were  actually  and  in 
good  faith  furnished  to  the  state,  and  serr- 
ices  were  In  good  faith  performed  for  the 
state,  and  for  which  vouchers,  duly  approved 
by  the  proper  officers,  at  the  time  of  the 
passage  of  the  casual  deficiency  bond  act 
were,  and  still  are,  outstanding  and  unpaid, 
because  of  the  said  casual  deficiency  of  the 
revenue  of  the  years  1803  and  1894.  That 
the  total  amount  of  said  outstanding  Indebt- 
edness, unpi-ovlded  for  from  any  other 
source  than  the  proceeds  of  the  said  casual 
deficiency  bonds,  as  hereinbefore  set  forth, 
together  with  other  claims  of  a  similar  char* 
acter,  not  herein  set  forth,  amounts  to  $131,- 
000.00,  in  round  numbers,  so  far  as  known 
at  the  prraeut  time,  of  which  claims  those 
amounting  to  the  sum  of  fully  $100,000.00 
are  undoubtedly  just,  and  the  same  are  un- 
paid by  reason  of  the  defldency  of  the  rev- 
enue aforesaid  and  for  no  other  reason. 

"Question:  Upon  the  facts  as  hefelnbefw* 
stated,  was  tlia«b  ftt  the  tlms  oC  vu- 
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eage  of  the  act  referred  to,  a  casual  defl- 
cleucy  of  the  roTenue  exiBting  which  author^ 
Ized  the  general  assembly,  under  the  provi- 
sions of  section  8  of  article  11  of  the  consti- 
tution,! to  contract  an  Indebtedness  by  the 
Issuing  of  bonds  for  the  purpose  of  paying 
said  outstanding  Indebtedness,  as  provided 
In  said  act? 
"Beapectfnlly  sobmltted, 

MAI^BBBT  W.  McINTlBBl.  GoTemor." 

B.  L.  Carr,  Atty.  Oen.,  and  W.  B.  Pelker, 
for  the  Governor.  Daniel  B.  Parks,  aml- 
cua  curlfiB. 

PER  CURIAM.  We  are  advised  that  It  Is 
Important  to  the  credit  of  the  state.  If  this 
court  afllrmatlvely  answers  the  foregoing  In- 
terrogatory, that  (50,000  of  the  bonds  pro- 
Tided  for  In  the  act  In  question  be  Issued 
and  sold  within  the  present  fiscal  year.  As 
there  are  left  but  seven  days  of  this  period 
for  the  carrying  out  of  such  object,  it  is  nec- 
essary that  the  answer  to  such  Interrogatory 
be  promptly  glvra.  Wltb  this  necrasity  be- 
fore DB,  we  have  devoted  the  short  time 
since  the  argument  npcm  the  bearing  to  a 
carefDl  eonalderatlon  of  the  legal  proposition 
Involved,  and  now  omtent  ourselves  with 
stating  mer^  tlie  concliuions  reached,  rath- 
er than  the  reasons  for  such  determination. 

It  la  wserted  by  counsel  who  argued 
against  the  existence  of  a  casual  deficiency 
upon  the  facts  stated  that  this  court,  in  Re 
Ai^ropriatlonB  General  Araembly,  18 
Gola  816,  22  Pac.  464.  has  Tlrtually  decided 
against  the  contention  of  the  attorn^  gen- 
eral, who  argues  that  the  contingency  ex- 
isted which  empowered  the  l^slatnre,  un- 
der the  oonatitntion.  to  Issue  these  bonds. 
Without  In  the  least  Umltlns  the  scope  and 
effect  of  the  doctrine  announced  by  this 
court  in  tile  case  referred  to,— which  we 
would  unhesltatini^y  affirm,  did  we  conceive 
that  the  same  or  similar  questions  were 
again  b^re  usr-vre  say  that;  upon  the  facts 
as  stated  In  tba  ftiregolng  communication, 
tibere  was  at  the  time  of  the  passage  o^  the 
act  In  question  a  casual  defldency  of  the 
revenue,  the  happoiing  of  which  conferred 
upon  the  general  assembly  the  authority  to 
contract  a  lou  by  Issuing  bonds  to  pay  the 
valid  Ittdebtsdness  of  the  state  unpaid  by 
reason  of  such  defldency.  As  bearing  more 
w  lees  directly  upon  this  questKm,  see  Ho- 
vey  r.  Foster,  118  Ind.  002, 21  N.  E.  30;  Lush- 
er V.  Sdtes,  4  W.  Ya.  11;  Cass  v.  DiHon.  13 
Ohio  8t  88;  State  v.  Noyes,  47  Me.  188;  Goo- 
ley,  Const  Urn.  (5th  Ed.)  168  et  seq.  The 
reference  to  these  authorltleB  Is  not  Intend- 
ed to  commit  this  court  to  the  doctrine  that 
In  every  case  are  the  courts  bound  by  the 
Cacts  as  ascertained  the  legislature,  but 
It  la  apparent  that  the  l^lslatlTe  declaration 


1  Const  art  11,  I  8,  problUts  the  state  from 
emtractlng  amr  debt  by  loan,  except  to  i^vlde 
te  camaT  defldendes. 

T.42p.no.7— 4S 


that  the  contingency  had  arisen  which  Jus- 
tified the  enactment  of  the  law  In  question 
was  sustained  by  the  facts  before  It 


INTERSTATE  LAND  &  TOWN  00.  v. 
PATTON. 

(Supreme  Court  of  Colorado.   Nov.  6,  1895.) 
Appeal — Objections  Waivkd— Recobd. 

1.  Sess.  Laws  18S&  S  3,  provide  that  de- 
fendant may,  witliia  10  da;a  after  the  service 
of  the  notice  in  i\riting  that  a  replication  has 
been  filed,  demur  to  the  same  for  insnfficiency, 
or  may  move  to  strike  out  the  same  or  any 

?art  of  it  for  any  cause.  Held  that,  where  de- 
endant  goes  to  trial  within  less  than  10  days 
after  the  replication  is  filed  without  objection, 
he  waives  his  right  to  afterwards  object  that 
he  waa  not  allowed  10  days  to  attack  the  replleac 
tion. 

2.  The  snpreme  coart  cannot  review  an  or^ 
der  refasing  a  continuance,  in  the  absence  oi  a 
bill  of  excwtlons  bringing  Into  the  record  the 
affidavit  filed  In  support  of  the  motion. 

Error  to  dlsMct  court,  Pueblo  county. 

Action  by  A.  B.  Patton  against  the  Inter- 
state  Land  &  Town  Company.  Then  was  a 
Judgment  for  pUUntUi;  and  defendant  brings 
error.  Affirmed. 

Suit  was  commenced  by  defendant  In-  er- 
ror aa  plaintiff  In  l^e  dlatrlct  court  on  the 
30th  day  of  September,  18S&.  On  that  day 
a  complaint  waa  filed,  and  a  aummoos  and  writ 
of  attachment  Issued.  The  summons  and 
writ  of  attachment  were  both  served  two 
days  later.  A  motion  to  quash  the  sh»lfl*s 
return  upon  the  summons  was  filed  October 
2l8t  The  record  does  not  show  what  dis- 
position vras  made  of  thla  motion,  but  the 
record  does  show  that  the  defendant  ffied  a 
demurrer  on  Octobw  26th,  which  was  over- 
ruled the  same  day.  An  answer  was  filed 
December  10th.  To  this  answer  a  replica- 
tion was  filed  December  13th.  On  the  16th 
of  December  a  motion  for  a  continuance  was 
filed  and  overruled,  whereupon  the  cause 
was  set  for  trial  upon  the  18th  Inst  Upon 
the  last-mentioned  date  the  cause  was  called 
for  trial,  the  trial  resnlthig  In  a  verdict  and 
Judgment  for  defradant  in  error.  The  de- 
fendant tnrlngs  Che  case  here  1^  writ  of  er- 
ror. 

Charles  M.  Garwood  and  Rogers,  Sha- 
froth  &  Walling,  tar  i^faitllCB  In  error.  A  B. 
Patton,  pro  sa 

HATT,  O.  J.  (after  stating  the  facts).  There 
are  but  two  errors  relied  upon  In  this  court. 
The  first  Is  based  upon  the  following  lan- 
guage of  section  3  of  the  amendments  of 
1889  to  the  Code  of  Civil  Procedure,  viz.: 
"The  defendant  may,  within  ten  days  after 
the  service  of  the  notice  In  writing  upon 
himself  or  attorney,  that  a  replication  has 
been  filed,  demur  to  the  same  for  Insuffl- 
cleney,  and  for  any  part  thereof  or  may 
move  to  strike  out  the  same  or  any  part 
thereof,  for  any  cause  which  may  exist  there- 
for."  Bess.  Laws  1888,      78.   In  this  in- 
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■tance  the  trial  was  «et  for  a  day  fritbln  ike  > 
10  days  allowed  the  defendant  to  demnr  or 
move  against  the  replication,  tbe  defendast , 
in  the  meantime  not  having  attacked  the  ' 
pleading  by  motion  or  otherwise.  The  con- 
tentlon  of  his  counsel  now  is  that  it  was  er- 
ror for  the  district  court  to  -eater  upon  the 
trial  within  the  10  days  allowed  the  defend- 
ant to  attack  the  replication,  as  provided  by 
the  law  of  188!),  and  that  such  error  Is  alone 
Buthclent  to  entitle  plaintiff  In  error  to  -a  re- 
versal of  the  Judirmeut  Counsel  are  not, 
bowever,  in  a  position  to  raise  this  question 
In  this  court,  ds  It  does  not  appear  that  the 
attention  of  the  district  court  was  in  any  way 
called  to  the  matter,  or  that  the  defendant 
Indicated  any  desire  in  the  lower  court  to 
demur  or  move  against  the  replication.  If 
the  defendant,  being  present,  wished  to  plead 
to  the  replication,  he  should  have  called  the 
atteutlou  of  the  district  court  to  duch  desire, 
and  should  bare  obtained  its  ruling  thereon. 
He  did  not  do  this,  but,  on  the  contrary,  ap- 
plied for  a  continuance  on  other  grounds,  and 
he  cannot  be  permitted  to  raise  this  ques- 
tion for  the  first  time  In  this  court.  Courts 
of  review,  as  a  general  rule,  will  not  pass 
upon  matters  which  have  n6t  been  called  to 
tlie  attention  of  the  trial  courts.  Aside  from 
the  foregoing,  It  does  not  appear.  In  this  case, 
that  the  defendant  was  tn  any  way  preju- 
diced by  the  order  of  which  he  .complains, 
there  being  no  possible  objection  to  this  repli- 
catfon  which  he  could  not  have  taken  ad- 
vantage of  at  the  trial. 

The  remaining  error  assigned  Is  based  upon 
the  refusal  of  the  court  to  grant  a  continu- 
ance upon  the  defendont's  application.  In 
flie  absence  of  a  bill  of  exceptions  this  court 
is  precluded  from  consldertng  the  affidavit 
Hied  to  support  of  the  motion,  and  there  la 
nothing  which  a  court  can  intelligently  act 
apon.  The  affidavit  must  be  brought  Into 
the  record  by  a  bill  of  exceptions  to  reserve 
the  matter  for  review.  2  Elliott,  Gen.  Prac. 
9  487;  Jordan  v.  People,  19  Colo.  417,  36  Pac 
218.  The  judgment  of  the  district  court  will 
be  affirmed.  Affirmed. 


SPANGLER  T.  GREEN  «t  bL 
(Supreme  Court  of  Colorado.  Nov.  18,  1S95.) 

SUFKBHB  COUKT— JURIflUiaTIOy— MmOUmO'S  IiIBM 

— Complaint— Bill  of  Excbptioxs. 

1.  The  amendment  of  18S9  to  the  mechan- 
ic's lien  taw  materiaUy  affects  the  rights  of  an 
owner  as  they  existed  under  the  law  of  1883; 
and  where  it  appeared  that  a  contract  made 
prior  to  the  law  of  1889  was  construed  with  ref- 
erence to  that  law,  to  the  prejudice  of  the  own- 
er's rights,  such  construction  involves  a  con- 
sideration of  Const  art.  2.  §  11.  and  Const.  U. 
3.  art.  1,  i  10,  prohibiting  retrospective  laws 
and  laws  imiiairing  the  obligation  of  contractR, 
and  was,  therefore,  within  Laws  1891,  p.  118, 
S  1,  conferring  jurisdiction  on  the  supreme 
court  where  a  construction  of  the  constitutloD 
Is  necessary  to  a  detenninstioa  of  the  case. 

2.  It  was  erroneous  to  determine  rights  ac- 
qulrect  under  a  contract  made  prior  to  said  law 
of  1888  iby  a  refaronce  to  that  law. 


3.  The  f  alluM  to  allege  In  a  «ompl«««t  by  m 

subcontractor  to  enforce  a  mechanic'a  lien, 
that  there  was  something  due  from  the  owner 
to  Iflbe  contractor,  was  cured  by  the  owner* 
«iww«r  admitting  a  certain  snoi  «D  be  Aie. 

4.  Recitals  hi  a  bill  of  vxeepdooa,  «t  the 
close  of  plaintiffs'  evidence,  that  they  "rested 
their  1»stimony,"  and  at  the  ctnse  of  defendaut'» 
■case,  that  *'8he  closed  bw  testimony,"  were 
equivalent  to  an  exprussiou  that  all  the  teoii- 
mony  taken  was  pruservod  tlieeeiik 

Appeal  flwm  district  eouM.  ftmuli—  vonn- 

ty. 

Actions  by  MoBier  T.  6reen  and  otbers 
agatust  Jane  T.  Spangler  and  others  to  en- 
force mechanics'  liens..  Plaintiffs  had  Judg- 
ment, and  defendaut  Jane  T.  Spangler  ap- 
peals. 'Reveme4. 

Appellees 'Gieen 'and  Pisfaer,  partnera  as  the 
Chicago  Lumber  Company,  aod  Ackroyd  and 
Brindle,  aa  B.  Achroyd  4k  Co.,  conuueDced 
their  several  actions  to  the  district  oourt  at 
Arapahoe  oountv^  ttgalast  Woodbury  and  Faee, 
partners  as  Woodbuiy  -A  Co.,  principal  ««- 
tractors,  and  against  the  appellant,  Jane  T. 
Spangler,  as  owner,  to  recover  Judgm^its 
against  Woodbair  Oo.,  which  they  smight 
to  have  established  under  the  mecbaoic's  Uen 
act  as  Hens  upon  Mrs.  Spangle  property  tor 
materials  furnished  and  labor  pwtormed  by 
said  appeUeea,  respectively,  as  aubcontractora, 
under  contiaota  entered  into  by  them  with 
Woodbury  &  Co.  for  the  constnictloD  of  a 
dwelling  bouse  and  barn  which  Woodbury  & 
Co.  had  contracted  to  build  for  the  appellant. 
From  the  complolnts  in  these  two  separate 
actions  It  appears  that  the  contract  which 
Woodlwry  &  Co.  aM.de  with  the  appellant, 
as  well  as  the  subcoutracts  made  by  the 
Chicago  Lumber  Company  and  Ackroyd  & 
Co.  with  Woodbury  &  Co.,  were  entered  Into 
and  the  performance  thereof  begun  prior  to 
the  passage  of  the  amendments  ot  1839  to  the 
mechanic's  lien  act  of  1883,  but  that  aaid  con- 
tracts were  not  fully  performed  until  after 
said  amendm^its  wwt  Into  effect.  In  nei- 
ther of  the  complatnte  was  there  an  allegation 
that  at  the  time  of  the  ffiing  of  the  notlcea 
of  lien  there  was  anything  due  ttom  the  ap- 
pellant, Spangler,  to  Woodbury  &  Co.  upon 
the  contract  between  them.  A  demurrur  filed 
by  the  appellant  to  these  complalnta  was 
overruled  by  the  court,  whereupon  «he  filed 
her  answer,  substantially  deny  lug  all  of  the 
allegatlona  of  the  complaint,  and  alls^ug 
that,  prior  to  the  filing  by  tha  i^lntiffa  of 
their  lien  statements,  appellant  paid  to  Wood- 
bury &  Co.,  with  the  eocoeptlon  of  a  small  bal- 
ance, the  full  contract  price  for  oonstructlng 
such  buildings.  Before  the  beginning  of  the 
trial  the  couusel  for  Mra.  Spangler  In  opm 
court  stated  that  such  balance  due  from  her 
to  Woodbury  &  Co.  upon  the  oontxact  was  the 
sum  of  11,260.07,  which  she  tendered  and 
paid  Into  court,  to  be  applied  by  the  court  up- 
on the  said  demands,  as  the  oourt  might  (di- 
rect,—these  two  actions  having  been  consoli- 
dated for  trial  as  one  action.  The  trial  re- 
sulted in  judgments  against  Woodbury  &  Co. 
in  favor  of  the  Chicago  Lvmber  Company 
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the  aw  at  ««er  9fi^400^  add  ki  fHvor  of  Ack- 
niyd  4k  Oa  in  titt  sum  of  onr  fljOOO,  sod  a 
*  Hen  iipoD  the  i»ro|ierty  of  the  anwdlant  wim 
decreed  to  the  ext«ot  of  92,047^  nnOer  tiie 
Chicago  IjUmbe-  Oompeny's  jadgtnent,  and  of 
4039.45  uder  the  Ackrord  iaAgvaait.  From 
thlB  decree.  Id  -Bo  f  ar  as  «  lia  wbb  eataUtehed 
against  the  property  of  appellant  efae  ha 
nrjuilml  to'thli  wmrt 

8am.  P.  Rose  and  H.  Walling,  for  appel- 
lant Benedict  &  Phelps  and  WUIlanu  & 
'Wbltford,  for  appellees. 

OAMPBBIiL.  J.  Rafter  stating  the  fiwts). 
Tbe  obJccCka  Intennsed  1^  the  app^ees  to 
-the  Jmladiotlon  of  .this  covt  to  entertebi  the 
mppeai  tnnet  fleet  be  diapeeed  of  befora  con- 
sid«ing  the  aSBlgnBHtita  of  eiror.  Section  1,  p. 
Ufi,  Sess.  Xjswb  1801.  pxovlitea  that  no  appeal 
to  the  snpEeme  court  shall  Ue  to  review  tbe 
ftoai  JodgtiMBt  ot  any  Inferior  court  onless 
tbe  Jtklgnienl  exceeds  .$2,600,  exdtutWe  of 
costs;  proTided.  this  UmitatlDn  sbail  not  ap- 
ply  where  tbe  matter  in  controveray  relatee 
tD  a  tendilse  or  fteehidd,  or  where  a  con- 
struction of  the  state  or  federal  coastilutlon  Is 
necessary  to  a  detamlaatlon  of  the  case. 
The  proceeding  to  enforce  a  mechanic's  lien 
does  not  involve  a  freehold.  McCaudiesa  v. 
Green,  20  Cola  019,  89  Pac.  64.  To  wanaot 
the  assamptfon  ot  Jorfsdictlon,  the  amount  of 
tbe  ]ud0Dieiit  iQ  s  ease  like  the  one  at  bar 
most  be  4etermlDed  by  tbe  amount  of  tbe 
Judgment  tn  favor  of  each  Hen  claimant,  and 
not  the  aggregate  amount  of  the  several  Judg- 
ments; and.  as  neither  of  the  several  jvdg- 
menta  bete  amounts  to  $2,500.  Jurisdiction  on 
this  ground  does  not  attach.  Mining  Go.  v. 
GaUagber.  fi  Colo.  23;  Piper  v.  Jacobson,  98 
HL  889;  Farwell  T.  Becker,  120  111.  261,  21 
N.  B.  792;  Aoltman  &  Taylor  Co.  v.  Weir, 
134  IlL  137,  24  N.  ID.  771;  Bank  v.  Stout.  113 
U.  S.  684,  S  Sup.  Ct.  695.  Evidently,  there- 
fore, the  only  ground,  If  any,  which  invokes 
the  Jurisdiction  of  this  court  to  review  this 
Judgment  and  decree  must  be  one  of  tbe  con- 
stltutioual  questions  referred  to.  Tbe  appel- 
lant claims  that  tbe  court  below  must  neces- 
sarily have  based  Its  Judgment  upon  the  con- 
struction given  by  It  to  section  ll  of  article  2 
of  our  state  conatltutlon.  prohibiting  all  laws 
Impairing  the  obligation  of  contracts,  and 
laws  retrospective  in  their  operation;  and  sec- 
tion 10  of  article  1  of  the  federal  constitution, 
relating  to  tbe  same  matters;  or,  rather,  that 
its  JadgmsBt  ean  t»e  upheld  only  by  giving  to 
the  amendments  of  1889  to  the  mechanic's 
Ilea  aet  «f  IttSS  a  rettospectlTe  operartlcm, 
which  Dseeswlly  violates  tbe  constitutional 
provisions  mentioned. 

After  ft  cateftfl  examination  of  the  record, 
-we  am  satisfied  tliat-the  Judgment  of  the  dla- 
-trict  eourt  is  wroag,  and  for  its  only  6uiq)Wt 
■mutt  rest  upon  the  nlllng  suide  to  tbe  etttet 
.that  the  rights  of  tbe  parties  to  tbis  contro- 
ver^r  are  to  be  measured  by  the  amendments 
«C  1489;  The  ilfbts  of  tbe  appdlees  tai  tble 


case  aceroed  under  contracts  made  beAm  tbe 
passage  of  these  amendSHUta,  and,  if  tkcir 
contract  rights  were  materially  changed  to 
their  Injury  by  the  later  law,  the  formor,  and 
not  tbe  later,  law  must  govern.  We  are  net 
unmindful  of  tl^e  doctrine  tliat  In  mere  rem- 
edies there  can  be  no  vested  right;  but  where, 
under  the  guise  of  giving  a  new  or  different 
remedy,  substantial  rights  themselves  are  In- 
fringed, these  ctHistltntlaaal  provisions  are 
violated.  Theie  can  be  no  pretense  that  tbe 
Chicago  Lumber  Company,  In  filing  Its  lien 
statement,  or  In  tbe  procedure  to  enforce  Its 
lien,  has  compiled  with  the  law  of  1883;  and, 
while  Ackroyd  &  Go.  erldaitly  supposed  that 
their  rights  were  to  be  measured  by  the 
amendments  of  1S89,  still  tbey  substantially- 
compiled  with  the  old  law  at  1888  in  tbe  pro- 
ceedings necessary  to  enforce  their  claim.  It 
needs  no  argnment  to  show  that  the  amaid- 
ments  of  1880  materially  ailected  both  the 
rights  of  and  remedies  against  tbe  owaer  of 
a  building  as  tbey  existed  under  the  prior 
set  of  1883.  A  mere  reading  of  these  differ- 
ent provisions  will  manifest  the  truth  of  tblB 
statement.  The  later  provisions  added  lo- 
tbe  burden  of  the  owner;  took  from  him  cer- 
tain rights  of  payment  to  the  conttactorr 
whldi,  under  the  prior  law,  he  might  make 
with  safety  to  hfmself  before  a  subcontractor 
claiming  a  lien  ind  filed  Ms  notice  of  his  in- 
tention to  assert  the  aame;  and  attached 
thereto  c^tatn  penalties,  from  wblcii  be  wa» 
theretoCore  exempt,  by  preserving  to  tbe  sub- 
contractor his  lien,  atthough  he  neglect  tt» 
file  notice  Ttithln  the  time  fixed  by  statute,, 
excepting  from  said  Hen  tbe  property  of  tbe 
owner  caily  to  the  extent  of  such  paymentSr 
If  any,  as  the  owner  has  made  to  tbe  contract- 
or after  the  expiratltHi  of  tbe  time  fixed  for 
the  subconttaetor  to  file  bis  Hen  statement  or 
notice.  Tbis  ruling  of  tbe  district  court,  and 
the  entbre  theory  upon  whMi  It  proceeded,, 
were  fundamentally  •mtme,  and  were  In  dl> 
rect  contravention  of  tbe  provisions  of  the 
constitution  which  forbid  retrospective  legis- 
lation and  the  passage  of  laws  Impairing  th» 
obligation  of  contracts.  Necessarily,  there- 
fore, to  determine  this  case  requites  us  to  con- 
strue these  provisions  of  the  constltutloa. 
Having  Jurisdiction  upon  this  ground,  tbe 
same  attaches  as  to  all  other  matters  necei^ 
sary  to  a  complete  determiaation  of  the  cause.. 
Trimble  v.  Peoirie,  19  Cola  187,  34  Pac.  861. 

The  assignments  of  error,  in  the  mala  com- 
mon to  the  two  suits,  relied  vpon  in  argu- 
ment, are: 

First  That  the  phttaittffa  faU  to  aver  In 
their  complaint  that  at  the  time  of  filing  thc*r 
notice  of  intention  to  claim  a  lien  there  was 
MantUng  due  from  the  owner  to  the  prln- 
(dpal  contractor,  Jtbich  areriaent  Is  said  to  be 
iaeceasary  In  soch  an  aetioD.  Conceding  this 
ccmtention  to  be  good,  we  think-  the  absence 
fMxn  the  complaint  of  an  aTomnt  to  this  ef- 
fect was  not  prejudicial  to  the  appellant,  for 
.the  reason  that  the  errot.  If  any,  was  cunit 
bj  her  anawwtaig  to  the  eongilalnt  aftor  tba- 
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demurrer  was  orermled,  and  b7  the  admls- 
BloQ  theroin,  as  well  as  In  open  court,  that  at 
such  time  there  was  something  due  from  her 
to  the  principal  contractor  on  the  building 
contract.  This  sufficiently  disposes  of  the  ol»> 
Jection  urged  to  the  Insufilcl^y  of  tiM  crau- 
plaint  In  this  respect. 

Second.  The  principal  objection  raised  by 
the  appellant  Is  as  to  the  ruling  by  the  trial 
court  that  the  law  of  18S9,  and  not  that  ot 
18S3,  was  applicable  to  this  controTersy.  In 
BO  doing  it  must  be  apparent  that  the  consti- 
tutional right  of  appellant  to  have  her  con- 
tract enforced  under  the  law  In  existence  at 
the  time  the  contract  was  made,  and  not  the 
law  In  effect  when  suit  was  brought,  was  In- 
fringed. The  ruling  directly  was  that  the 
law,  as  to  the  conditions  giving  the  right  to 
the  lien,  in  force  when  the  suit  to  establish 
the  lien  was  filed,  and  not  the  law  In  effect 
when  the  contracts,  from  which  all  rights  and 
remedies  spring,  were  made,  goreins  the  case. 
This  decision  must.  In  the  nature  of  things, 
be  founded  ui>on  the  constitutional  right  of 
the  legislature,  under  the  provlBlons  of  the  con- 
stitution iuTolTed.  to  pass  such  retrospective 
acts.  This  point,  which  Is  decisive  of  the  con- 
troversy, was  made  below  throughout  the 
trial,  was  decided  against  the  appellant,  has 
been  assigned  by  her  as  error,  and  Is  argued 
by  her  connsel;  and  It  Is  necessary  to  deter- 
mine It  in  this  case.  An  objection  lnteri>osed 
by  the  appellees,  which,  if  resolved  In  their 
favor,  will,  It  u  contended,  require  an  affirm- 
ance of  the  judgment,  notwithstanding  we 
have  determined  that  this  court' has  jurisdic- 
tion to  review  the  case,  is  that,  conceding,  for 
the  sake  of  argument,  that  the  court  erred  In 
refusing  to  peimlt  the  appellant,  when  the 
offer  was  first  made  by  her,  to  Introduce  evi- 
dence that  under  her  contract  with  Woodbury 
&  Co.  she  had  paid  them  all  that  was  due  and 
owing  by  her  accept  about  $1,200,  before  the 
flUng  of  the  lien  statements  by  appellees,  In 
which  payment,  under  the  law  of  18S3,  she 
would  be  protected  as  against  any  claim  of 
appellees,  yet,  as  she  claims  that  all  the  evi- 
dence was  not  retnmed  in  the  bill  of  excep- 
tions, the  presumption  In  favor  of  the  findings 
and  decree  is  that  at  some  other  time  during 
the  trial  such  error  was  cured  by  the  admis- 
sion of  proper  evidence  tending  to  negative 
such  payments,  upon  which  the  findings  and 
decision  of  the  court  were  made;  or  tliat  the 
appellant's  offer  was  subsequently  renewed 
by  her,  and  permission  given  by  the  court  to 
prove  her  case,  with  the  result  that  her  proof 
thus  introduced  was  held  insufflcioit  by  the 
court  to  maintain  her  claim  of  payment  It 
Is  true  that  the  blU  of  exceptions  does  Dot 
contain  an  express  statement  that  all  the  evi- 
dence Introduced  at  the  trial  has  been  cer^ 
tlfled  up,  but  at  the  close  of  the  evidence  of- 
fered in  behalf  of  the  Chicago  Lumber  Oom- 
pnny  the  statemuit  Is  that  "thereupon  said 
Chicago  Lumber  Oa  rested  its  testimony," 
and  at  the  close  of  Askroyd  &  Oa's  case  it  Is, 
"Ackroyd  &  Ga  here  rested  their  testtmooy/' 


and  at  the  doss  of  appdUnt's  cue  tbe  state- 
ment Is,  "Dtfendant  Jane  Spangler  here  clos- 
ed ber  testimony.**  Tbeee  expressions  are' 
equivalent  to  that  usually  found  in  a  bill  of 
exceptlcms  to  the  effect  that  all  of  the  testi- 
mony taken  was  preserved.  State  Co.  v. 
Harrison,  7B  Mich.  197,  42  N.  W.  808;  Hitch- 
cock V,  Burgett,  S8  Mich.  601.  It  Is  suffi- 
ciently appsrent,  therefore,  tbat  the  decree  of 
the  court,  In  so  tec  as  It  relates  to  tbe  qne^ 
tlon  and  to  the  time  of  payment  by  the  ap- 
pellant to  the  principal  contractor,  rests  upon 
an  entire  absence  of  the  offered  testimony  of 
appellant  to  the  effect  that  she  had,  in  the 
matter  of  payments,  complied  with  the  law  of 
1883,  except,  as  she  herself  admitted,  as  to 
the  sum  of  a>>ont  $1,200;  and  from  this  It 
follows  that  this  ruling  of  the  court  deprived 
tbe  ap];>ellant  of  her  constitutional  right  to 
have  the  terms  of  her  6ontract  mf  orced,  and 
the  obligations  thereof  determined  by  the 
law  as  It  was  whai  the  contract  was  mad& 
The  decree  of  the  court  Ijelow,  resting  upon 
an  erroneous  theory,  is  revised,  and  the 
cause  remanded,  with  Instmctloiui  tor  far> 
iher  proceedings  In  aoeordanca  with  tlilB  opliH 
ton.  Beretsed. 


DENVER  ft  XL  O.  B.  00.  v.  McOOHAS. 
(Court  of  Appeals  of  Colorado.  Nov.  11,  ISOBw) 

IlMOHT  TO  BRAEBHAiT— DBTBOTIVS  TBAOK. 

In  an  action  by  a  biakeman  against  a 

railroad  company  for  injuries  from  the  derail- 
ing of  an  engine  by  a  rock  on  the  track,  where 
it  appeared  that  defendant's  road  ran  through 
a  rocky  gorge,  subject  to  rock  falls,  and  that 
two  months  prior  to  the  accident  blasting,  to 
widen  the  road,  had  been  done,  since  which 
time,  up  to  the  accident,  trains  had  been  safely 
run,  and  there  was  no  evidence  as  to  how  the 
rock  Kot  on  the  track,  except  that  there  was  a 
hole  m  the  bluff,  12  or  15  feet  from  the  road- 
bed, about  the  size  of  the  rock,  which  was  in- 
spected only  from  the  trai^  It  was  error  to 
fuse  a  nonsuit 

Appeal  from  district  courts  Cbalfee  coun- 
ty. 

Action  hy  David  MeComaa  agalOBt  the 
Denver  ft  Bio  Onude  Railroad  Company  for 
personal  Injuries.  Judgment  was  rendered 
fOT  plaintiff,  and  defendant  appeata.  Re- 
versed. 

Wolcott  ft  Valle  and  C.  S.  libby,  for  ap- 
pellant. Lee  Ghampi<m  and  B.  F,  lUchard- 
Bon,  for  appellee. 

BISSELL,  J.  It  la  quite  Impossible  to  de- 
termine from  the  record  whether  our  conclu- 
sion will  enforce  the  fair  measure  of  duty 
which  the  master  owes  to  the  savant,  or 
permit  the  company  to  escape  the  liability 
which  such  obligation  would  justly  Impose. 
Ttia  failure  to  establish  what  is  prerequisite 
to  a  recovery  In  this  class  of  casM  most  re- 
verse the  judgment  In  May,  1801,  the  Den* 
ver  ft  Bio  Orande  Company  was  opwatlng 
Its  trains  on  that  portion  of  tbe  road  which 
extends  from  Sallda  to  Boena  Tlata.  ▲  few 
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mllefl  from  Sallda  the  road,  In  following  the 
course  of  the  Arkansas  river,  enters  wbat  Is 
known  as  "Brown's  CaHon,"  whlcb  la  char- 
acterized, like  all  other  gorges  along  that 
river,  by  rocky  and  precipitous  bluffs,  which 
are  a  constant  menace  to  the  safety  of  rail- 
way travel.  The  gorge  Is  narrow,  the  road- 
bed confined,  and  subject  to  slides  and  rock 
falls,  which  endanger  the  safety  of  trains. 
Some  two  or  three  months  prior  to  the  ac- 
cident, the  road  had  broadened  its  gauge 
from  the  narrow  to  the  standard,  and  in  do- 
ing this  work  had  blasted  some  sections  of 
the  cafion,  to  furnish  space  for  the  roadbed. 
At  a  point  about  12  miles  from  Sallda  was  a 
place  known  by  the  name  of  "Jackson's 
Curve,"  near  Arena.  At  this  point  the  rocks 
were  precipitous  and  rugged,  and  at  the 
exact  place  of  the  accident  seemed  to  be 
some  80  or  40  feet  high,  and  from  thence 
sloped  gradually  to  the  top  of  the  mountain. 
When  the  blasting  was  done,  the  contractor 
sloped  the  bluff  at  the  rate  of  about  one  In 
four,  to  provide,  as  well  as  might  be,  for  the 
safety  of  trains.  Wherever  such  work  was 
done,  the  contractor  went  over  the  surface 
of  the  mountain,  removed  all  loose  forma- 
tions and  projecting  rocks,  to  prevent  acci- 
dents. The  road  bad  been  running  for  some 
two  or  three  months  after  the  widening  of 
the  gauge.  On  the  day  named  a  rock  fell 
upon  the  track,  the  engine  ran  Into  it,  and 
McComaa,  who  was  a  brakeman  on  the 
train,  was  quite  severely  hurt  McComas 
was  what  la  known  as  a  front  brakeman, 
and  rode  in  the  engine,  on  a  board  seat 
placed  from  the  fireman's  seat  across  to  the 
boiler,  whereby  be  faced  the  train,  and  kept 
watch  over  bis  section  of  it  while  the  train 
was  in  motion.  Brakemen  of  this  class  are 
barred  from  the  caboose  on  the  rear  of  the 
train,  and  there  Is  no  other  place  where  they 
can  ride  between  stations  in  moat  seasons 
of  the  year.  The  rock  which  fell  on  the 
track  seems  to  have  been  something  like  a 
cube,  and  of  three  or  four  feet  either  way 
In  dlm^islons.  The  engine  was  derailed, 
and  McComas  went  over  with  It  Some  oth- 
er facts  will  be  stated  respecting  this  rock, 
but  those  matters  wUI  be  Teaerred  for  tbe 
later  discussion. 

The  general  rules  which  determine  the  care 
and  responsibilities  and  rights  and  privileges 
as  between  master  and  servant  are  tol^bly 
well  understood.  There  will  be  no  effort  to 
formulate  or  express  this  law  with  an  exacti- 
tude which  will  make  It  applicable  to  alt 
cases  of  this  description  or  to  future  contro- 
versies. The  danger  of  attempting  this  thing 
is  well  understood.  The  course  of  Judicial 
history  la  marked,  as  with  milestones,  by  the 
lamentable  failures  which  usually  character- 
ize the  efforts  of  Judges  who  strive  to  ex- 
press, in  rules  and  by  definitions,  the  prln- 
dpies  which  must  control  particular  phases 
of  legal  controversies.  The  Intellectual  per- 
c^tlon  and  ability  to  grasp  prindplee  and 
ftneaee  the  ezceptkms  and  tbe  limits  to  a 


particular  doctrine  are  given  to  none.  Noth- 
ing is  attainable  but  relative  accuracy.  Safe 
appliances  and  a  safe  way  must  be  provided. 
Ballroad  companies  are  bound  to  use  ordinary 
care  and  reasonable  prudence  to  provide  a 
safe  roadway,  as  well  as  sufficient  machinery. 
The  employe  cannot,  by  a  lack  of  watchful- 
ness and  care,  be  unduly  exposed  to  risks  In 
this  particular.  Of  course,  the  care  is  meas- 
ured by  the  danger  which  attends  the  serv- 
ice, though  tbe  employ^  is  assumed  to  take 
the  ordinary  hazards  which  are  Incident  to  a 
dangerous  employment.  Ballroad  Go.  v.  Og- 
den,  3  Colo.  499;  Murray' T*  Railroad  Co.,  11 
Colo.  124.  17  Pac.  484;  Wilson  v.  Ballroad 
Co.,  7  Colo.  100,  2  Pac.  1;  Ballroad  Go.  v. 
Llehe,  17  Colo.  280,  29  Pac  175.  These  rules 
are  very  simple,  and  In  the  present  case  their 
application  Is  without  the  slightest  difficulty. 
To  entitle  the  plaintiff  to  recover,  he  was 
bound  to  show  that  the  railroad  company  was 
negligent  In  providing  a  safe  way.  It  must 
be  conceded  negligence  was  not  established, 
by  proof  of  the  accident  The  happening  of 
an  accident  does  not  establish  negligence  as 
against  tbe  company,  and  in  favor  of  the 
employ^,  whatever  the  rule  may  be  in  actions 
brought  by  injured  passengers.  It  was  not 
one  of  those  peculiar  accidents  concerning 
which  the  railroad  company  has  special 
knowledge,  and  where  the  burden  of  proof 
might  be  shifted,  when  the  evidence  once  es- 
tablished the  occurrence.  The  continued  op- 
eration of  the  railroad  for  seyeral  months 
after  tbe  gauge  had  been  widened  fftlr^ 
demonstrated  the  use  of  ordinary  care  and 
prudence  In  its  construction,  and  In  the  pre- 
cautions taken  to  make  tbe  way  safe.  Tiie 
im|>ossibilIty  to  jwevent  the  occasional  fall- 
ing of  rocks  is  well  understood.  Ballroeds 
cannot  be  so  constructed  through  mountain- 
ous countries,  along  the  course  of  streams,  In 
rocky  gorges,  as  to  be  absolutely  safe;  Tbe  only 
thing  which  a  company  can  do  Is  to  supervise 
the  construction,  see  that  there  are  no  loose 
rocks  In  Its  Immediate  vicinity,  and  remove 
everything  liable  to  fall.  They  are  bound  to 
adopt  a  careful  system  of  Inspection,  through 
section  gangs  and  track  walkers,  and  exer- 
cise a  careful  and  watchful  supervision  of  tbe 
way.  The  plaintiff  proved  the  general  <^r- 
cumstancea  of  tbe  accident,  and  offered  testi- 
mony tending  to  show  the  slse  of  the  rock, 
its  presence  on  the  track,  and  indicated,  as 
near  as  might  be,  tbe  place  from  which  the 
rock  came.  He  showed  the  widening  of  tbe 
gauge  and  the  blasting.  The  Jury  were  then 
left  to  Infer  tbe  company  was  negligent  and 
careless  in  providing  a  safe  way.  Tbe  rock 
was  3  to  4  feet  in  dlmensiona  In  every  direc- 
tion, and  a  bole  was  said  to  be  visible  on  the 
bluff,  some  12  or  15  feet  from  the  roadbed, 
about  the  size  of  the  rock.  Nobody  saw  tbe 
rock  ta.U,  nor  was  there  any  satisfactory  evi- 
dence produced  to  establish  tbe  place  from 
which  it  came.  Nobody  took  the  trouble  to 
go  up  and  examine  the  bole,  or  make  any 
measurementa  of  It,  or  anj  eumlnation, 
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wfierefrom  tRey  cotrid  testify  eoDCentlng  the 
probable  condition  and  sltuatioti  of  the  rock 
prior  to  tlie  time  It  fell  on  the  track.  By  some 
■of  tbe  witnesses  the  hole  was  said  to  be 
about  the  size  of  the  rock;  by  others  It  was 
said  to  be  about  15  inches  deep,  although  these 
same  wttnesses  aald  it  looked  as  though  the 
rock  came  from  It.  Btenlfestly,  if  the  hole 
bad  been  exetnlned  and  measured.  It  woaM 
have  been  a  relatively  easy  matter  to  det»- 
luine,  with  reasonable  certainty,  whether  the 
rock  came  from  that  hole,  or  from  further  up 
tbe  mountain.  This  was  a  very  Important 
matter  In  Ita  bearing  on  the  question  of  the 
n^Hgence  of  the  company.  The  witness  who 
testified  to  the  depth  of  ttie  hole  was  erldrait 
ly  unable  to  speak  with  any  sort  of  accuracy 
about  it.  He  only  examined  it  from  the  level 
of  the  track,  and  manifestly  would  be  unable 
to  tell  whether  the  hole  was  originally  15 
inches  deep,  or  had  lost  some  of  Its  depth  by 
the  settling  of  loose  dirt  and  dfikrts  after  the 
rock  fell.  There  was  no  erldence  to  show 
the  rock  projected  from  the  face  of  the  bluff, 
which  would  hare  been  a  matter  of  otwerra- 
tkin  If  it  had  projected  20  to  30  inches.  It  Is 
thus  apparmt  the  only  thing  which  the  plain- 
tiff did  was  to  show  there  was  a  rock  on  the 
track,  and  a  hole  In  the  bluff  from  which  It 
night  have  coma  All  these  things  might  easi- 
ly be  true,  and  yet  the  company  be  guilty  of  no 
negligrace  In  providing  a  safe  way.  When 
the  work  of  widening  the  bed  was  done,  If 
the  surface  of  the  bluff  was  carefully  exam- 
ined, and  nothing  loose  was  left  along  Its 
face,  and  If,  from  time  to  time  thereafter,  the 
roadway  was  inspected  by  the  section  gang 
and  track  walkers,  and  no  evidences  were 
discovered  of  locme  rock,  the  company  dls- 
charged  Its  duty  to  its  employ*  In  respect  to 
this  matter.  The  defendant  moved  for  a  non- 
«ult  on  the  cimcluslon  of  the  plalntlfTs  case. 
The  nonsuit  should  have  been  granted.  The 
plaintiff  wholly  failed  to  establish  the  negli- 
gence which  fastened  a  liability  on  the  com- 
IMny.  The  court  denied  the  motion,  how- 
«rer,  and  the  defendant  went  on  with  his 
<am.  The  plaintiff's  case  was  not  aided  by 
the  defendant's  testimony.  On  the  contrary, 
,the  company  offered  very  substantial  proof 
'Of  care  In  looking  after  the  roadway,  and  In 
-the  examination  and  Inspection  of  Its  varloDS 
parts.  The  contmctor  who  widened  the  way, 
and  the  section  foreman  under  whose  special 
direction  that  section  of  the  road  was  placed, 
were  produced,  and  gave  abundant  testimony 
as  to  the  care  which  the  company  took  In 
«iq)erviBlng  the  condition  of  the  road.  Track 
-walkers  were  employed,  who  went  over  that 
«ectlon  shortly  prior  to  the  falling  of  the 
rock,  and  the  foreman  and  his  assistant  went 
over  it  constantly,  and  took  all  reasonable 
(irecantions  to  prevent  such  accidents.  This 
statement  very  clearly  demonstrates  both  the 
Aflore  of  the  irialntlff  to  prove  the  company 
was  negllgait;  and  the  successful  effort  of 
tbe  company  to  establish  the  use  of  the  reqnl- 
«lte  care  In  tbe  numagement  and  maintenance 


of  ft  dangenms  portion  of  thdr  roftd.  W*  are 

therefore  compelled  to  condndo  tlie  company 
was  not  shown  to  be  negligent;  and,  wtthoot 
farther  proof  in  this  Important  and  material 
direction,  the  plaintiff  cannot  reeorer. 

The  motion  for  a  new  trial  was  weD  based. 
The  Jndgroent  shoidd  have  been  set  aside, 
and  another  hearing  ordered. 

Tbere  are  some  other  erran  discussed  in  the 
briefs  of  counsel  which  might  necessitate 
some  consideration  and  argument  If  the  case 
had  not  gone  off  on  this  fnndamental  error. 
They  are  not  likely  to  occur  In  tbe  socceedlng 
trial,  and  win  be  left  unnoticed. 

The  judgment  wlU  be  set  aside,  and  tbe 
case  reversed  and  remanded. 


GARSOIf  MIN.  00.  t.  HTLIi  et  aL 
(Court  of  Appeals  of  Cokuado.  Nov.  11, 1306.) 
KB8Tiu.iNiaa  CosraxAiroB  FsKDijie  Aciio:i  fob 

SfKCIFIG  PBRFORHI^ICE— AmENDIXO  PkBUSII- 

NART  Writ^  Rights  of  Sdketies. 

1.  In  an  action  by  a  vendee  to  compel  the 
delivery  of  a  deed  held  in  escrow,  and  to  re- 
strain the  vendor  from  conveying  the  land, 
where  a  preliminary  injunction  is  granted,  and 
a  decree  is  made  requiring  the  delivery  or  the 
deed  on  the  payment  by  plaintiff  of  a  certain 
anm  Kt  a  certain  tine,  and  plaintiff  makes  de- 
fault in  such  payment,  it  ia  proper  to  amend  tbe . 
decree  by  dlsBolvins  the  injunction  and  direct- 
ing delivery  of  the  deed  to  the  vendor,  and 
vesting  the  title  In  him. 

2.  It  IB  DO  objection  to  such  an  nmeadment 
that  the  sureties  on  the  injunction  t>ood  are 
not  protected,  where  no  damages  are  awarded. 

8.  Soretles  not  parties  to  the  sait  will  not 
be  beard  on  an  a,meai  from  an  order  dissolviue 
a  preliminary  injiinctlODu 

Appeal  from  district  court,  Onnnlson  coun- 
ty. 

Action  by  the  Carson  Mining  Oompnny 
against  A.  S.  Hill  and  others  to  compel  the 
delivery  of  a  deed,  and  to  restrain  the  con- 
veyance or  Ineambrance  of  the  land.  From 
a  decree  dissolving  a  preliminary  Injnnctlon, 
plaintiff  appeals.  Affirmed. 

On  October  18,  1892,  appellees  HUl,  Green- 
field, and  Crelghton  contracted  to  sell  to  W. 
B.  Dungan  and  Wtlbra  Coleman  a  certain 
mining  pr(^erty  In  Hinsdale  county.  In  this 
state,  and  at  the  date  of  such  contract  exe- 
cuted a  deed  to  the  property  to  Ihingan  & 
Coleman,  as  grantees,  and  placed  It  In  es- 
crow with  the  appellee  Henry  Derst,  to  be 
delivered  to  the  grantees  by  Derst  upcm 
compliance  by  them  with  the  conditions  of 
the  escrow  agreement,  which  was:  "Lake 
City,  Colo.,  Oct  18,  1892.  To  Henry  Derst, 
£3sg.,  Lake  City,  Colo.:  The  inclosed  deed 
to  Big  Indian  mining  claim,  hi  Carson  min- 
ing district,  Hinsdale  county,  Colorado,  you 
win  deliver  to  W.  B.  Dungan  and  Wllbra 
Coleman  upon  payment  to  you,  for  our  cred- 
it, as  follows:  5500.00  en  delivery  of  this  In- 
strument; $500.00  November  15th,  1892; 
000.00  April  15th,  1893;  $3,000.00  Jane  ISth. 
1893,— and  tbe  delirery  to  ns  of  22,866  sharcb 
of  stock  in  the  Carson  Mfukig*  Oompany,  dl- 
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Tided  tm  ISoBDwe;  11,^  Bbares  lb  the<Dame< 
■of  A.  S.  HIU;  5,714  aha  res  In  the  name  of 
Hcni7  Pent,  trnstec;  and  S,714  sharu  also 
in  the  name  of  Henry  Dent,  trustee;  said 
stock  to  be  dcHiT^d  as  soon  as  possible, 
and  within  20  6ajs.  Tbla  stock  is  delirered 
to  as  upon  this  express  condition  and  agree- 
ment: That,  In  case  we  do  not  desire  said, 
stock  at  the  expiration  of  this  escrow,  then 
and  in  that  case  the  said  W.  B.  Dungan  and 
Wilbra  Coleman  are  to  be  bounden  to  us  to 
take  up  said  stock,  and  pay  ns  therefor  at 
that  time  17%  cents  per  share,  and  each  cer- 
tificate sliall  bear  such  au  agreement  across 
the  face  of  the  saone,  and  this  esarow  agree- 
ment shall  oorer  such  underatandlng  and 
a^eement.  In  case  of  defalcation  in  the 
imyment  of  any  of  the  sums  of  moneT-  men- 
tioned In  this  escrow  sgteement,  all  sums 
paid  before  said  defalcation  to  be  forfeited 
to  the  parties  making  this  escrow,  and  this 
deed  to  be  returned  to  them.  We  agree  to 
Qse  erery  effort  to  obtain  deed  for  ground 
mentioned  In  within  deed  as  'Cresco  Con- 
fiict,'  and,  as  soon  as  acquired,  to  place  deed 
of  same  with  these  papers,  for  dellr^  to 
said  W.  B.  Dongan  and  Wilbra  Coleman  up- 
on their  compliance  with  the  terms  of  this 
escrow  agreement  The  net  proceeds  of  any 
ore  taken  from  said  mine  shall  be  applied 
on  the  purchase  price  of  the  property.  Hie 
said  0(rf«uan  and  Dnngan  shall  post  and 
maintain  on  the  said  Big  Indian  lode  the 
statutory  notice  to  workmen  employed,  ttiat 
tliey  can  claim  no  Hen  In  the  property.  A. 
S.  HiU.  Albert  Oreenfleld.  E.  P.  Crelgh- 
ton."  Tbe  first  (500  was  paid  to  Derst  as 
agreed.  Shortly  after,  the  Carson  Mining 
Company  was  organlEed,  stock  issued,  and 
22,806  shares  of  the  capital  stock  of  the  com- 
pany were  issued  as  provided  In  the  contract, 
and  placed  In  the  hands  of  Derst.  On  the 
30th  day  of  October,  1892,  Dungan  &  Cole- 
man conveyed  the  mining  property  to  appel- 
lant On  the  16th  of  November.  Dent  was 
paid  the  fOOO  dne;  on  the  15th  day  of  April, 
1893,  tli^  $2,000  was  paid;  and  on  the  15th 
day  of  Jane,  1893,  Dungan  &  Coleman  ten- 
dered $3,000  to  Dwst.  and  demanded  deliv- 
ery of  the  deeds,  which  was  refused  by 
Derst,  on  the  Instruction  of  appellees,  they 
demanding  casli  at  ITi^  cents  per  share  for 
the  22,800  shares.  The  present  sntt  was 
brooght  to  restrain  the  delivery  ot  the  deeds 
by  DoiBt,  to  restrain  Incumbrance  and  eon- 
reyance  of  the  property,  Stnd  for  a  decree  re- 
gnlrlng  Derst  to  deliver  the  deeds,  ete.  It 
Is  allured  In  the  complaint  "that  the  said 
stock  delivered  *  *  *  to  the  said  def^d- 
ants  has  aever  been  returned,  *  •  *  and 
the  same  fs  now  in  the  possession  of  the 
said  defendants,  er  some  of  them,  and  Is 
stm  held  aad  claimed  by  them";  also,  "that 
plaintiff  at  all  time*  Mnee  said  15th  of  June, 
1893;  has  been  ready  and  willing  to  pmy 
said  sam  of  98;000  reauired  to  be  paid  qd- 
der  such  InstmctloBB,  and  hereby  offers  to 
paj  the-  maa^  aad  to  -briiig  Uie  said  sum 


into  tUs  ooart,  to  ke<  paid*  t»  the  Mid-  db*- 
fendants  as  this  court  may  direct"  In  the- 
answer  of  defendaata  occurs  the  following: 
"Deny  •<  •  •  Umt  the  defendants,  or  any 
of  them,  refused  to  surrender  up  to  the  plain*, 
tiff  the  said  22,856  shares  of  stock,  but  aver 
that  at  and  prior  to  the  date  upon  which 
t&e  last  payment,  of  $3,000,  became  due  and. 
payable,  the  defendants  demai^d  of  and' 
from  the  plaintiff  t^t  it  take  up  and  r^ 
deem  the  said  shares  of  stock  as  It  was  stip- 
ulated in  said  agreement  and  eecrovr  InstiTic- 
tions,  and  offered  to  surrendw  and  deliver 
the  said  stock  to  plaintiff  upon  payment  ol^ 
the  sum  of  IV/it  ceatB  per  share  as  thus  Btlp« 
ulated,  and  the  defendants  and  all  of  them 
did  then,  and  prior  to  the  expiration  of  salcfr 
escrow  agreement,  slgni^  to  the  plalntlft 
that  they,  the  said  defendants,  did-  not  de- 
sire to  take  said  stock,  and  would  not  ae> 
eept  the  same,  and  that  thereupon,  and  con- 
trary to  the  express  terms  of  the  said  agre&< 
merit,  the  plaintiff  refused  to  redeem,  and 
take  up  said  stock  as  had  been  agreed  la 
said  escrow,  and  as  they  were  bound  to  do 
in  order  to  be  entitled  to  said  deeds;  that 
Uie  plaintiff  has  failed  and  refused  to  pay 
the  sum  cf  money  which  should  have  hma 
paid  in  order  to  entitle  It  to  said  deeds,  op 
either  of  them,  and  therefore  the  said  es- 
crow agreement  and  optltm  upon  said  prop- 
erty, as  evidenced  by  said  deeds  and  agree- 
ment, became  and  la  void,  forfeit,  and  of  no 
force."  A  preliminary  luJunpUon  was  grant- 
ed as  prayed.  A  trial  was  subsequently  had, 
resulting  In  the  finding  of  fact,  among  oth- 
ers, by  the  court:  "The  court  further  finds 
that  on  said  15th  day  of  June.  1803,  and 
after  the  tender  of  said  $3,000,  the  plaintiff 
in  this  action  was  notified  by  said  defend- 
ants that  they  had  elected  not  to  keep  said 
stock,  and  demanded  of  said  plaintiff  pay- 
ment of  171^  cents  per  share  for  said  stoca, 
under  the  terms  of  said  agreement,  and  that 
neither  said  plaintiff  nor  the  said  Colemaa 
or  Dungan  paid  said  IT^  cerats  per  share  for 
aald  stock,  and  that  defendants  now  hav* 
said  stock  In  their  possession."  And  pro> 
seeds  as  follows:  "And  as  conclusions  of 
law  tiie  court  finds  that  the  plaintiff  Is  en- 
titled to  the'  relief  demanded  in  the  com- 
plaint in  this  action.  Wherefore,  on  motion 
of  said  plaintiff's  attorneys,  It  Is  ordered, 
adjudged,  and  decreed  that  upon  the  pay> 
meat  oC  the  sum  of  three  tbous'and  (3,00(9 
doliaxB  In  to  the  clerk  of  this  court  on  or 
before  the  Otb  day  of  May,  A.  D.  1894.  that 
the  said  Henry  Derst  turn  over  and  deliver 
to  said  plaintiff  the  deeds  now  in  his  pos- 
session, in  escrow,  to  the  said  Big  Indian 
mining  claim  and  the  Cresco  mining  claim, 
and  that  npon  the  delivery  of  said  deeds  all 
the  right,  title,  and  interest  of  said  defend- 
ants, and  each  of  them,  vest  in  said  plain- 
tiff, and  that  the  plaintiff  hare  Judgment  tot 
costs  and  disbursemento  of  this  acUoDb  to  be 
taxed  her^."  The  judgment  and  decree 
was  filed  April  28^  1888,  aad  ma  ezcejvdoa 
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taken  by  tbe  defendants.  On  May  17th  the 
foOowlng  motion  vas  flled  on  behaU  of  de> 
fendants:  "Gome  now  the  defendants  in  the 
above-entitled  cause,  and  move  the  court  for 
a  modification  of  the  decree  heretofore  en- 
tered, In  thlSi  to  wit:  That  said  decree  shall 
be  modified  and  amended  so  that  the  tem- 
porary Injunction  heretofore  granted  shall 
be  dIssolTed;  that  the  defendants  may 
hare  Judgment  against  the  plaintiff  for  the 
Costa;  and  that  the  complaint  of  the  plain- 
tiff be  dismissed.  This  motion  Is  based  up- 
on the  records  and  flled  In  this  cause,  and 
upon  the  fact  that  the  plaintiff  has  wholly 
failed  to  comply  with  the  order  of  the  court 
fttat  it  pay  Into  tbe  hands  of  the  clerk  thae- 
of,  for  the  use  of  the  defendants,  the  sum 
of  three  thousand  debars  (3,000)  on  or  before 
May  9,  A.  D.  1894,  as  provided  in  said  de- 
cree, and  has  wholly  failed  to  pay  said  sum, 
or  any  part  thereof,  within  said  time  as 
aforesaid.**  On  the  14th  of  July  following, 
and  during  the  same  term,  the  following  de- 
cree was  entered:  "Tliat  the  decree  hereto- 
fore entered  be.  and  the  same  Is  hereby, 
amended  and  modified  so  that  in  case  the 
plaintiff  shall  fall  to  pay  Into  court,  or  In 
the  hands  of  the  clerk  thereof,  the  said  sum 
of  $3,000,  as  ordered,  on  or  before  the  9th 
day  of  May,  1894,  then  and  In  that  case  the 
injunction  to  be  dissolved,  and  the  costs  of 
tills  proceeding  to  be  taxed  to  tbe  plaintiff. 
And  it  further  appearing  that  more  than  ton 
days  having  elapsed  since  tbe  entry  of  said 
original  decree,  and  tbe  day  for  the  pay- 
ment of  said  numey  into  court  having  long 
since  elapsed,  and  said  day  having  passed 
prior  to  the  filing  of  said  motion  and  appli- 
cation now  xmder  consideration,  and  it  fur- 
ther appearing  from  the  records  herein,  and 
from  the  evidence  of  tbe  clerk  of  this  court, 
ttuLt  the  plaintiff  has  wholly  tailed  to  com- 
jily  with  the  provision  of  said  decree  that 
It  pay  said  sum  into  the  hands  of  said  clerk 
for  the  use  of  the  defendants,  and  said  sums 
not  having  been  so  paid  within  said  time 
limited,  or  at  all,  nor  any  part  thereof,  and 
the  plaintiff  failing  to  show  why  said  order 
has  not  been  complied  with:  It  Is  further 
ordered,  adjudged,  and  decreed  that  the  In- 
junction heretofore  granted  be,  and  the  same 
Is  hereby,  dissolved,  and  the  deeds  describ- 
ed In  the  pleadings  to  be  delivered  to  tbe 
defendants,  and  that  the  defendants  be,  and 
are  hereby,  vested,  as  against  the  plaintiff, 
with  title  to  tbe  property  described  In  the 
pleadings,  and  that  the  costs  of  this  pro- 
ceeding be  taxed  to  the  plaintiff." 

i  Deckw  &  O'Donnell,  fer  appellant. 

RBED,  P.  J.  (after  stating  tbe  facts).  The 
contention  of  counsel  for  appellant  Is  that  the 
court  «red  in  modifying  tbe  first  decree  and 
altering  the  second,  and  may  be  briefly  stated 
by  copying  a  para^ph  of  the  brief  filed: 
"While  a  portion  of  tiie  mder  made  July  14th 
purpcxtB  to  be  an  amendment  of  the  judgment 


entered  April  28th,  In  so  fiu  as  It  adds  any- 
thing to  that  jud^at.  It  is  in  tfect  a  nen* 
Judgment;  entared  nunc  ino  tunc  as  of  April 
28,  1894.  The  new  portion  Is  the  condition 
thst  If  tbe  $3,000  IS  not  paid  by  May  0th  the 
InjunctlMi  shall  be  disserved,  and  the  coeta 
taxed  to  the  plaintiff.  Adndtting,  for  the  por- 
poee  at  the  aigument  only,  that  tills  condition 
was  a  proper  one  to  have  been  inserted  In  the 
OTlglnal  judgment  at  the  time  It  was  ren- 
dered, still  the  court  had  no  power  to  make 
such  an  csrda'  nunc  pn  tunc  Nunc  pro  tunc 
entries  should  not  be  made  merely  to  modify 
past  acts  or  supply  past  omissions  of  tbe 
court"  All  the  auUkorities  relied  upon  for  re- 
venal  are  based  upon  this  view  of  tbe  case. 
Before  discussing  this  c(mtenti<m,  it  may  be 
well  to  take  up  the  finding  of  facts  and  the 
first  decree.  The  court  found  that  on  tbe  15th 
of  June  plaintiff  was  notified  by  the  defend- 
ants that  they  had  elected  not  to  keep  the 
stock,  and  demanded  of  tbe  p^fl^ntlff  paymait 
of  17^  omtB  per  share  for  It  and  tben  ipto- 
ceeded  to  make  its  decree  In  favor  of  idalutlfl, 
notwithstanding  tbe  fact  that  there  was  no 
con^Uance  aa  the  part  of  plaintiff  or  Dnngan 
&  Coleman  with  the  terms  of  the  cmtiact  In 
regard  to  the  stock,  ncr  an  offer  to  comply. 
The  terms  of  the  contract  are  express,  and  need 
no  ctmstmctton:  "That  in  case  we  do  not  de- 
sire said  Bto^  at  tbe  e^ration  ot  this  es- 
crow, tiioaand  in  that  esse  the  saldDungau  & 
Ooleman  are  to  be  bounden  to  os  to  take  up  said 
stock,  and  pay  us  tbea^ot  at  that  time  17^4 
cents  p«r  share,  and  each  certificate  shall  bear 
such  an  agreement  across  tbe  fiice  ot  the  same, 
and  this  escrow  agreement  shall,  cover  such 
undeistandlng  and  agreement**  Tbe  escrow 
agreaomt  expired  June  IStb.  The  dectiaa 
was  to  be  made  at  Its  es^^rathm.  It  mis  made. 
If  not  previous  to,  upon  such  cxphntion.  The 
taking  up  of  the  stock  and  paying  the  stipu- 
lated price  was  as  much  a  condition  precedent 
to  the  right  to  recdve  tin  deeds  as  any  oCh» 
provision  in  It  The  foUowlng  auction  In 
tbe  complaint  was  not  sustained,  nor  was  there 
any  evidence  In  support  of  It:  "That, the  said 
stock  dellveced  as  aforesaid  *  *  *  to  tbe 
said  defoidanto  had  never  been  returned. 
*  *  *  and  the  same  is  now  In  the  poesesslw 
of  said  deCradants,  or  amne  oC  them,  and  la 
still  hdd  and  chUmed  by  tbem.**  It  was  de- 
livered to  the  nominal  defendant,  Decst,  where 
it  remained,  the  defendants  not  having  accept- 
ed It  That  Derst  was  but  a  nominal  defend- 
ant Is  clear.  He  was  made  tin  custodian  of 
the  papers,  and  tbe  agent  or  trustee  of  both 
parties  to  carry  out  tbe  cmtract  made,  and  no 
charges  of  a  breadi  of  tbe  trust  or  of  bad  fftith 
were  made;  and  the  court.  In  Its  first  decree. 
In  finding  that  the  pblntiffs,  wfthont  having 
redeoned  the  stock  or  redeeming  It,  were  enti- 
tled to  the  delivery  of  the  deeds  upon  the  pay* 
ment  of  the  last  Installment  of  $3,000.  erred. 
By  a  comparison  of  the  two  decrees,  it  will  be 
observed  that  the  cmly  modification  or  amend- 
ment attempted  was  that  In  case  tbe  plaintiff 
failed  to  pay  hito  court  tbe  $3,000  oa  or  before 
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the  9tii  day  ot  Uay,  the  ^ellmlnaiy  InJonc- 
tton  was  to  be  dlsndred.  The  Injniietloii  wu 
Mily  anclUaiTt  to  preaerre  mattera  In  statu 
QXM  until  the  determination  of  the  rights  of 
the  parties;  and  the  anhaequent  order,  disac^- 
Ing  It,  whether  right  or  wrong,  In  no  way  af- 
fected the  anhetantlal  rights  of  the  parties, 
and,  if  unwarranted,  Is  no  ground  for  the  re- 
▼ereal  of  the  decree.  The  first  decree  most 
be  rcsai'ded  as  Interlocntorr-  It  dq»ended  upon 
a  contingency,  and  could  only  be  operative  by 
the  plalntlfTs  depositing  with  the  clerk  of  the 
court  $3,000  on  or  before  the  9th  day  of  May; 
and  although,  In  tta  complaint,  plaintltt  otTered 
to  make  the  Cepoelt,  and  the  court  so  ordered, 
•ilalntlff  made  default  It  la  evident  there 
could  be  no  final  decree  until  the  expiration  qf 
the  time,  and  the  character  of  the  decree  was 
dependmt  npon  compliance  with  the  order. 
Without  perfOTmance  on  the  part  of  the  plahi- 
tlff  with  the  InqMTtant  prerequisite  npon  which 
the  judgment  was  contingent,  plaintiff  was  In 
no  condition  to  complain  of  an  amendment  or 
almgatloa.  Falling  to  comply,  plaintiff  could 
HUH  II I  no  rights  under  it.  In  rtew  of  the  In- 
torlocntocy  decree,  and  Its  idaln,  unequlrocal 
language,  requiring  the  payment  of  $3,000  to 
be  paid  into  court  by  a  certain  date,  we  are 
at  a  loaa  to  understand  how  It  could  have  been 
mlaonderstood  by  counsel,  who  say  In  argu- 
ment: "The  mly  liability  Imposed  upon  the 
^alntlff  hy  the  Judgment  eutored  April  28Qi 
was  to  pay  the  sum  of  $3,000.  The  Judgment 
proTlded  no  extraordinary  means  for  enforcing 
the  payment,  and  the  plaintiff  was  entitled  to 
aniveee  that  (wly  the  ordinary  means  [Hxyrlded 
by  law  would  be  used."  Comment  is  unnecea- 
■UT'  The  <»der  reqtdred  It  to  be  paid  toto 
court,  not  that  the  iMrtles  have  Judgment  tot 
tt,  to  be  ctdlected  by  proceoa  from  the  court 

It  is  m^ed  in  argument  oounad  toe  ap- 
pellant that  the  court  erred  in  the  decree  by 
falling  to  protect  the  snretlea  on  the  Injunc- 
tion bcmd.  Tbey  say  **that  the  injunction 
ahould  not  hare  been  dissolved  without  pro- 
viding ttiat  the  sureties  on  the  bond  should 
not  be  liable."  This  contenticm  may  be  very 
briefly  anawovd:  The  condltlm  at  the  b<Hid 
la  that  thqr  win  pay  all  damages  awarded  In 
caae  the  Injunction  la  dlaaolved.  No  damagea 
woe  awarded;  h«ice  no  UaUUty  ezteted  at 
that  time,  and,  until  there  was  a  liability 
claimed,  sureties  needed  no  ^otectton.  Sec- 
ond. The  sureties  were  not  parties  to  the  suit, 
nor  Interested  in  anything  that  occurred,  and 
consequently  cannot  participate  In  the  review. 
It  follows  that  tiia  final  decree  of  July  14, 
18M,  was  correct  and  must  be  affirmed.  Af- 
Itamed. 


INBUBANOB  CO.  OF  NORTH  AMBRICA 
T.  BONNBB.  Treasurer. 

(Ooort  of  Appeals  of  Colorado.    Nor.  11, 1886.) 

BnanumKa  Coubotioh  or  Tax. 

A  eompl^nt  to  etOoln  the  collection  <rf 
a  ta^  which  mwdy  aUeges  tliat  defendant  had 
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notifled  plaintiff  tiiat  the  tax  was  due,  and 
moat  be  paid  on  a  certain  date;  that  the  assess- 
ment and  levy  wore  illegal  and  void;  that  plain- 
tiff bad  paid  hifl  taxea  for  the  year  claimed, 
and  had  a  receipt;  and  that  if  defendant  is 
permitted  to  collect  the  tax,  it  will  work  great 
and  Irreparable  damage  to  idalntlflL— does  not 
state  a  cause  of  action,  the  sidt  being  com- 
menced before  the  date  fixed  by  defendant  for 
payment. 

Error  to  district  court  Bio  Orande  county. 

Action  by  the  Insurance  Company  of  North 
America  against  Olando  Bonner,  treasurer  of 
Rio  Orande  coun^,  to  enjoin  the  collection  of  a 
tax.  A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff  brings  error.  Affirmed. 

Chas.  A.  Merrlman,  Wm.  M.  Magnire,  and 
H.  C  Ghaiplot  tot  plaintiff  In  error.  Jeaae 
Stqitaenaon,  fa-  defendant  In  mwr. 

REED,  P.  J.  Plaintiff  in  error  la  a  foreign 
corporation,  doing  business  In  this  atate,  with 
established  agendea  and  agents  In  Rio  Grande 
county.  .Defendant  in  error  was  the  county 
treasurer  of  such  county.  The  county  as- 
sessor asaessed  the  premiums  collected  by  the 
agents  of  plalntlfl  during  the  year  1892  in 
such  county,  and  the  county  commlssionras 
levied  a  tax  npm  such  assessment.  The 
county  treasurer,  defmdant  demanded  pay- 
ment of  the  company,  and,  aa  alleged  In  the 
complaint  "notified"  the  plaintiff  "that  one- 
hatf  of  the  tax  was  due  and  payable,  and 
must  be  paid  on  or  before  the  Slat  day  of 
January,  1883";  and  thereupon  plaintiff  filed 
a  complaint  asking  an  injunction  to  restrain 
the  defendant  from  collecting  the  tax.  In 
the  absence  of  the  district  Judge,  the  applica- 
tion was  made  to  the  county  Judge,  who  on 
the  28th  day  of  January,  1803,  ordered  a  tem- 
porary writ  of  Injunction  to  issue  out  of  the 
district  court,  as  provided  by  Utw.  Couna^ 
for  defendant  filed  a  general  donurrer  to  the 
complaint  which  was  sustained,  the  tempora- 
ry injunction  was  dissolved,  and  a  final  de- 
cree dlsmlaalng  the  suit  entered. 

The  only  questfm  tta  review  in  this  court 
Is  the  correctness  of  the  Judgment  sustaining 
the  demurrer.  The  Judgment  of  the  district 
court  must  be  affirmed.  Tested  by  well-set- 
tled roles  In  equity  practice,  the  complaint 
was  fatally  defective,  containing  no  allega- 
tion to  warrant  the  court  In  granting  injunc- 
tive relief,  and  no  allegation  giring  a  court 
of  equity  Jurisdictiou.  A  short  analysis  of  the 
complaint  will  be  sufficient  The  first  allega- 
tion necessaiy  to  be  noticed  is  the  one  to 
which  reference  has  already  been  made,— 
that  the  defoidant  had  notifled  the  plaintiff 
that  one-half  of  the  tex  was  due,  and  must 
be  paid  on  or  before  the  81st  day  of  January, 
1893.  Here  the  matter  rests.  No  threat  to 
proceed  to  collect,  nor  any  action  whatever 
taken  to  enforce  collection.  The  time  had  not 
expired  under  the  notice.  From  all  that  ap- 
pears, the  officer  might  at  the  expiration  of 
the  time  designated  in  the  notice,  tiave  aban- 
doned all  attempt  at  collection.  Certainly  a 
claim  for  money  alleged  to  be  due,  and  notice 
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that  It  must  be  paid  a  glren  time.  Is.  oi 
Itself,  no  ground  for  equitable  relief.  The  aid 
of  a  court  of  eqntty  can  only  be  hrroked  la 
Buch  cases,  If  at  all,  to  prevent  Injuries  from 
Illegal  acts  and  proceedings  actually  existing 
or  Impending;  threatened  proceedings  that 
would  work  Irreparable  Injury  If  not  restrain- 
ed by  Injunction.  It  wlU  readily  be  seen  bow 
far  short  this  aIleg?.tIon  was  of  what  was 
required.  No  steps  to  collect  alleged,  no 
threats  to  proceed  to  coUectl(Hi,  and  not  erea 
a  fear  expressed  that  the  cAca  woidd  pro- 
ceed to  collect 

In  a  paragraph  of  the  complaint  It  Is  alleged 
that  the  assessment  and  levy  "were  Illegal  and 
Toid  In  law,  and  whcdly  unauthorized,"  etc.  In 
what  respect,  ot  why,  is  not  stated.  It  can,  at 
best,  only  be  regarded  as  the  expression  of  an 
opinion  by  the  pleader,  and  could  not  be  re- 
garded as  coDclusire  by  a  court  witJiout  In- 
vestigation. The  fact  stated  was  one  to  be 
found  by  Uie  court  from  facta  and  premises 
stated.  His  conclusion  may  hare  been  cor- 
rect, yet,  of  itself,  could  not  confer  Jarisdlc- 
41on,  nor  warrant  injunctlre  relief. 

In  the  next  paragraph  It  Is  alleged  that  the 
plaintiff  had  paid  all  legal  claims  for  taxes 
for  the  year  1802,  and  had  a  receipt  Tbla 
was  only  the  expression  of  another  opinion  in 
keeping  with  the  former,  resting  upon  his 
own  conclusion  as  to  the  legality  of  the  tax 
remaining  uupaJd.  If  the  conclusion  was  cor< 
rect,  he  had,  in  the  receipt,  a  full  and  com- 
plete defense  at  law  to  any  proceeding  tor 
further  coUectlona. 

The  only  other  allegation  to  be  noticed  Is  the 
following:  .  'That  In  case  said  defendant,  as 
treasurer  of  said  county,  Is  permitted  to  col- 
lect said  illegal  tax  of  and  from  the  said  plain- 
tiff for  the  year  1302,  It  will  work  great  and 
h'reparable  IhJury  to  the  said  filaintlfl  by  rea- 
son of  the  premises  aforesaid."  To  what  pre- 
ceding premises  we  are  referred,  that  would 
majie  the  Injury  irreparaUe,  we  are  at  a  loss 
to  know.  What  constitutes  "irreparable  !□- 
Jury"  is  well  mailed  and  defined  in  the  books. 
By  the  term  la  meant  that  the  ii^ury  must  l>e 
a  grlerouB  one,  a  material  one,  and  not  Bde< 
<iuately  reparable  In  damage.  Pamages  are 
called  "Iiiedegiuate"  when  those  which  can  be 
obtained  at  law  are  not  such  as  will  compen- 
sate and  place  the  parties  In  the  position  In 
which  they  formerly  stood.  Kerr,  inj.  p  IG, 
17;  Plnchln  v.  Railway  Co.,  5  De  Gex,  M.  ft 
G.  8G0;  Earl  of  Itlpon  v.  Hobart,  3  Myhie  &. 
K.  175;  Railroad  Co.  v.  Hattereley,  8  Hare, 
90;  2  Story,  Eq.  Jur.  {  028;  Owen  v.  Field, 
12  Allen,  457;  CoIweU  v.  Water  Power  Ca, 
19  N.  J.  Eq.  ^5.  No  principle  is  better  es- 
tablished and  more  UDiversally  recognized 
tlinn  that  where  there  Is  an  adequate  remedy 
at  law  there  Is  no  ground  to  Justify  the  inter- 
position of  courts  of  equity.  Authorities  upon 
Ibis  point  are  unDccessary.  But  see  2  Story, 
Eq.  Jar.  fi  02S,  aud  note;  2  Pom.  Eq.  Jur.  i 
1338,  and  note.  In  equity  pleading  it  baa 
been  iDTariably  held  "that  the  mere  allega- 
tion of  IrrepamblB  lujnry  vUl  nut  suffiise  ta 


WArcant  an  Injimeiion,  bat  Qie  ftacts-mwt  aih- 
pear  on  which  tbe  allegatttm  is  preheated.  In 
order  that  the  court  may  be  satisfied  as  to 
Hx  Bstnn  of  th»  Injury."  In  High.  In].  1  34,. 
and  UQter  "Nor  will  merely  argum dilative 
allegations' or  Inferences  from  tbe  facts  stated 
suffice  to  meet  tbe  requirements  of  the  rule." 
McHenry  r.  Jewett,  90  N.  X.  58.  "Not  tbe 
complainant,  therefore,  but  the  court,  mmst  be 
BBtlBfied  that  a  wrwg  is  about  to  be  commit- 
ted, which  win  be  lireparaUe  In  Its  natoxe, 
before  the  relief  will  be  allowed."  1  High, 
Inj.  §§  35,  491;  Warfleld  v.  Owens,  4  GUI. 
3G1;  Goodwin  r.  Hallway  Co.,  43  C<Hm.  404. 

So  much  as  to  the  geoeral  principles  cour- 
trolUng,  and  the  requisites  of  pleading  neces- 
sary to  confer  Jurisdiction  upon  a  court  oC 
equity  In  ordinary  cases.  In  cases  ot  thift 
kind,  where  It  Is  sought  to  restrain  i^ioper 
officers  from  ctdlectlDg  taxes,  eourta  of  eqaity 
are  even  more  carefully  restricted  ia  tbe 
granting  of  injunctions.  In  Judge  Oooley's 
valuable  work  upon  Taxation  (page  76QV  hs 
says:  "It  ia  not  a  matter  of  right  tbat  a 
party  should  bave.  reUsf  in  equity  on  a  show- 
ing of  illegality  la  tax  proceedings,  unleBS  be 
can  show,  In  addition,  tiiat  his  case  comes 
uodCT  some  ac^owledgedi  be^d  of  eguity  j»- 
rladlctlon.  The  mere  fact  that  the  law  has- 
been,  or  Is  about  to  be,  violated,  even  wbea 
tbe  violation  is  accompanied  with  a  threat  t« 
proceed  against  tbe  party  to  enforce  an  un- 
lawful levy,  will  not,  of  Itself,  fumisb  any^ 
ground  for  equitaUe  InterpositlcaL  In  ordl* 
oaiy  cases  a  party  must  find  his  remedy  1m 
the  courts  of  law,  and  It  Is  not  to  be  assumed: 
that  be  will  tail  to  find  one  entlrdy  adequate 
to  his  prop«-  relief;"  and  the  proposition  IS' 
sustained  by  authorities  cited  in  a  feotnote 
from  nearly  every  state  and  from  the  federai 
courts.  Indlvidtial  suits  to  restrain  cdlectlOD 
of  taxes  are^  If  not  prohibited,  dlaoouraged, 
and  It  Is  held  that  all  persons  bdonging  to 
the  same  class  ahould  Join.  It  Is  said  to  be- 
much  better  that  the  indivlduat  ebould  pay, 
and  apply  for  tbe  refundtng  oC  the  moaey, 
with  luterast,,  af t^^ards-  Cooley,  Tax'n,  702» 
and  sots.  "Nor  will  the  coUnetion  of  a  tax' 
be  enjoined  In  any  case  wbere  it  Is  not  show  a 
that  the  lu^ry  resuLUng  from  its  en  forcemeat 
would  be  Irreparable,  and  this  fact  must  dln- 
tinctly  aH>ear  by  Issuable  avenn^ts."  L 
High,  Inj.  S  491;  Bitter  v.  Patch.  12  Cat  288; 
Coulson  v.  HafTlE^  43  liiss.  728.  It  fv  ato» 
said:  "And  where  the  tax.  collector  and  Ua 
sureties  are  able  to  re^ond  in  damages,  there 
being  no  averments  of  iirejparable  Injury,  tbe 
complaining  tax^yer  will  be  denied  r^ef  by 
Injunction  against  tbe  collection  of  the  tax. 
and  will  be  left  to  pursue  his  legal  remedy 
for  the  trespass."  In  Dows  v.  City  of  Chi- 
cago, 11  Wall.  108,  tbe  supreme  court  of  tbe 
United  States  held  that  a  suit  in  equity  vratdd 
not  He  to  restrain  the  coHectloa  of  a  tax  on 
the  sole  groimd  that  It  was,  Illegal,  and.  said: 
"The  Illegality  of  the  tax.  and  the  threatened 
sale  of  tlie  shares  for  its  payment,  constituted 
tbemselves  alone  no  buch;  a[rouii4  for  istwo* 
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fttian.  There  most  be  some  special  circnm- 
stances  attending  a  thmatoied  10)017  ot  tbls 
kind,  dlatlngulsblng  It  tnm  a  common  trea- 
pase,  and  bringlnff  tba  case  under  some  recog- 
nised head  of  eqnlty  jurtBdlctlon,  before  the 
prerenttre  remedy  of  bijtmctlon  can  be  in- 
T<^ed.  *  *  *  .It  must  appear  that  the  en- 
forcement of  the  tax  would  lead  to  a  multl- 
plicl^  of  salts,  or  prodnce  Irreparable  Injury, 
ur,  where  the  property  Is  real  estate,  throw 
a  doud  upon  the  title  of  the  complainant,  be* 
ftrre  the  aid  of  a  court  of  equity  can  be  In- 
Toked";  and  declares  such  rule  to  have  beai 
acted  upon  fn  all  cases  except  those  where 
the  Quezon  of  Jurisdiction  was  either  not 
raised  or  waived.  In  this  case  the  questloD 
of  Jurisdiction  was  raised  by  the  demurrer, 
the  allegations  of  the  complaint  were  not  suffi- 
dent  to  confer  jorlBdlctloB,  and  the  demurrer 
was  properly  sustained.  Counsel  falling  or 
refusing  to  amend,  the  Judgment  of  dismissal 
was  proper  and  warranted.  The  Judgment 
and  decree  of  the  district  court  must  be  af- 
timed.  Affirmed. 


PUBBLO  OHlOAGO  LUMBBE  CO.  T. 
DANZIGMt. 
<Coart  of  Appeals  of  Colorado.    Nor.  11, 18Ki.) 

'JunowiTT — Res  JDDtoi.TA— Efpect  of  Dishissiso 
Appbal— RasTBiiMiMa  Execution— 
CONOmtSBITT  Jdribdiotiok. 

1.  Where  plaintiff  appeals  to  the  district 
court  from  a  fndgnieiit  of  the  county  court  in 
his  farer,  and  defendant  deposits  the  amount 
thereof  in  court,  and  does  not  appeal,  the  judg- 
ment is  ree  Judicata  as  to  defendant,  though  he 
withdraws  tlie  deposit  and  ^^ntiff  dismisses 
his  appeal. 

2.  The  fact  that^  on  appeal  from  the  county 
to  the  district  court,  the  trial  ia  de  novo  does 
not  render  the  diomiSBal  of  the  appeal  an  an- 
nulment of  the  judgment. 

8.  In  the  absence  of  fraud  or  mistake,  the 
district  court  cannot  enjoin  the  collection  of  a 
judgment  of  a  county  court  haTing  Juriadiction 
of  ttie  parties,  where  both  courts  have  concur- 
rent jurisdiction  of  the  oubject  of  the  action. 

Appeal  from  district  court.  Pueblo  county. 

Action  by  A  Dauzlger  against  the  Pueblo 
Chicago  Lumber  Company  to  enjoin  the  col- 
lection of  a  Judgment.  A  decree  was  rendered 
in  favor  of  plaintiff,  and  defendant  appeals. 
Reversed. 

Hartman  &  Qlenn,  for  appeUant  White  & 
Ehmbaugb,  for  qipellee. 

RBBD  P.  J.  AppellBnt  brougbt  suit  In  the 
county  court  to  obtabi  a  lien  upon  tlw  prop< 
«ty  of  appellee  tax  materials  fnmiataed  for 
the  building,  dalming  a  balance  of  9310.1L 
A  trial  waa  had  resulting  in  a  decree  for  the 
plaintiff  for  |25a27,  from  which  plfUntiff  (ap- 
pellant), not  belos  satisfied  with  the  amountt 
took  an  appeal  to  the  district  court  After 
the  appeal,  appellee  tendered  the  amount  of 
the  Judgment  which  was  refused.  He  then 
paid  the  money  Into  the  county  court,  and 
paid  the  costs.  SubeequenOy  appellant  die* 
missed  his  appeal  in  the  district  eoiirt*  anc^ 


tried  to  obtain  the  m<mey  Uiat  had  basn  <«• 
posited  In  the  county  court,  bat  It  bad  been 
withdrawn.  An  execution  was  then  sued 
out,  whereupon  appellee  Hied  a  complaint  by 
<fflglnBl  bill  in  the  district  court  asking  tos 
an  Injunction  restraining  the  county  court 
from  proceeding  to  collect  the  mooc^  upon  exe- 
cution. A  temporary  Injunction  was  Issued. 
Some  kind  of  a  hearing  was  had,  in  which 
the  district  court  reviewed  tbe  prooeedlngs  in 
the  county  court,  and  a  flnal  decree  was  made 
dedaring  the  Judgmoit  of  the  county  court 
YtAA,  because  of  the  appeal  to  the  district 
court  and  dismissal  of  same,  declared  the  law 
under  which  the  Hen  was  claimed  and  prose- 
cuted unnmstttutlonal  and  void,  and  allowed  a 
perpetual  Injunction.  With  allegations  in  the 
complaint,  the  answers,  and  Issues,  we  need 
have  nothing  to  do.  Apprise  appears  to  have 
beoi  satisfied  with  the  Judgiaent  in  the  coanty. 
court,  took  no  exception,  urged  no  objectltm,. 
and  tendtted  the  moB«y  to  pay  It.  No  ap- 
peal was  taken,  nor  any  attempt  at  review 
appellee,  and  as  to  lilm  the  matter  was 
res  adjudicate,  the  judgment  final.  It  Is  seri- 
ously urged  that  the  appeal  taken  to  the  dis- 
trict court  and  the  dismissal  of  the  appeal  by 
appeUant  "destroyed  and  annulled"  the  ju^- 
ment  of  the  county  court  because  of  the  stat- 
utory provision  that  on  appeal  to  the  dis- 
trict court  the  trial  shall  be  de  novo.  This 
cont^tton  cannot  prevail.  Wbethw  In  a 
court  of  last  resort  or  an  intomediate  court;  on 
appeal,  appellant  can  dismiss  tlie  appeal  and 
abide  by  the  Judgment  In  the  lower  court- 
The  dlsmissd  of  the  appesl  was  not  a  dla* 
missal  ot  the  case.  Its  only  effect  was  to 
reinveM  the  county  court  with  the  Jorisdlci 
tlon,  unaffected  bf  a^^  prooeedinga.  Ap< 
pellee  oould  not  compel  8K>«UaDt  to  inosecute 
his  ai^KBl.  He,  having  taken  the  anieal, 
coukl  (Usmlaa  If  be  saw  fit  See  Callahan  .v> 
Jennings,  10  Colo.  475,  27  Poc.  1060;  Elliott. 
App.  Froc  1  035;  Podflc  Bxprew  Co.  t, 
Peadra,  26  lU.  App.  76;  Eden  Mnsee  Co-  t. 
Yohc  (Neb.)  60  N.  W.  866;  Hough  v.  Harvey. 
84  BL  308;  Meserve  t.  Delaney,  112  111.  808; 
Hancock  Go.  r.  Hanh,  2  Scam.  491;  McCon- 
nd  T.  SwBlles.  Id.  072;  Haner  t.  Polk,  0 
Wis.  S62.  Aside  from  the  gmecaltr  conceded 
rule  as  gtvoi  abor^  the  powff  to  dismiss 
whldi  Is  Inhamt  la  the  conrt  Is  recogidxed 
In  sectkML  4  of  tliia  uneoded  set  portainittg  to 
ooumy  courts  (Seea.  Laws  1885,  p.  156),  where 
it  la  pE<Dirlded  that,  imder  certain  dKcum- 
stances,  the  district  court  sball  affirm  the 
lodgment  or  dismiss  the  appeal,  the  latter  aa 
well  as  the  former  would  thus  (derate  to  af- 
firm the  Judgment  If  appellee  was  dlsaatlS' 
fled  with  the  Judgment,  he  could  have  a|h. 
pealed  to  the  district  court  and  had  a  trial 
de  novo,  or  have  graie  to  a  conrt  of  last  re- 
sort, after  the  overruling  of  a  motion  for  a 
new  triaL  nie  only  way  a  party  conaider- 
tng  himself  aggrieved  can  get  a  review  Is— 
First,  by  granting  a  new  trial  by  llw  trtSI. 
conrt;  second,  by  a  reversal  In  a  court  of 
review.  If  he  does  neither,  or  takes  no  step^ 
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to  obtain  dther,  he  Is  conclnded.  In  tbls  case 
appellee  not  only  failed  to  prosecute  further, 
but  afflrmatlTely  adopted  the  Judgment,  and 
desired  to  discharge  It  mtber  than  hare  ap- 
pellant retry  the  case.  Parsons  r.  Bedford, 
3  Pet  443;  High,  InJ.  S  178;  RaUroad  Co.  v. 
Harp,  6  Colo.  420;  Ditch  Oa  t.  Elliott,  10 
Colo.  331,  15  Pac.  691;  Bacon  t.  Lawrence, 
26  III.  63;  Borland  v.  Thornton.  12  OaL  440; 
Taylor  t.  Ra!h*oad  Co.  (N.  T.  App.)  23  N.  B. 
1106;  Monroe  v.  Ghaldeck,  78  111.  432. 

2.  The  county  court  had  Jurisdiction  of  tbe 
subject-matter  of  litigation  and  the  parties. 
So  far  as  this  case  is  concerned,  the  district 
and  county  courts  were  courts  of  concurrent 
and  coordinate  Jurisdiction,  it  could  have 
been  brought  In  either.  Under  our  statutes, 
on  appeal,  the  trial  In  the  district  court  Is  de 
noTO  where  tbe  appeal  Is  prosecuted.  It  Is 
not  a  review  of  the  proceedings  In  tbe  county 
court.  There  waa  notbing  In  the  complaint 
asking  Injunction  to  confer  Jurisdiction  upon 
a  court  of  chancery,— no  auction  of  fraud, 
accident,  or  mistake.  The  rule  has  been  well 
settled  for  years  that  matters  which  hare 
been  tried  and  determined  at  law  cannot  be 
reheard  In  chancy.  Simpson  t.  Hart,  1 
Johns.  Ch.  05;  Cromwell  v.  Sac  Co.,  94  U.  8. 
351;  Davis  T.  Brown,  94  U.  S.  42T;  Price  t. 
Boyd,  1  Dana,  434.  Courts  of  concurrent  Ju- 
risdiction cannot  enjoin  each  other.  Supe- 
rior courts  cannot  enjoin  proceedings  at  law 
in  Inferior  courts  unless  some  established 
ground  conferring  equity  Jurisdiction  Is 
shown.  The  case  of  Smelting  Co.  t.  Finch, 
6  Colo.  214,  cited  by  counsel  for  appel- 
lee is  conclusive  against  him.  The  record 
brought  up  from  the  county  court  In  that 
case  showed  no  Jorlsdictton  of  the  defendant 
tn  tbe  connty  court  tor  want  <rf  sorlce. 
H«ice,  the  attempt  was  to  enforce  a  Told 
Judgmoit,  and  the  supreme  court  held  that 
fact  conferred  Jurisdiction  on  the  court  of 
chancery  and  warranted  an  injunction;  and 
tbe  court  said,  "Wboi  a  Judgment  Is  errone- 
ous mvely,  or  only  voidable  and  not  void, 
a  dlfloent  role  iu>plle8.'*  See  High,  In].  H 
15,  22,  84,  85,  81.  118,  133,  179,  225;  WU- 
Uams  T.  Garr,  4  Oolo.  App.  868,  86  Pac.  646; 
Platto  T.  Deuster,  22  Wis.  460. 

It  fallows  that  the  dlalrict  court  had  no  Ja- 
rlBdictioD,  that  its  decree  dedaring  the  Judg- 
ment In  Uie  county  coiut  void  was  aroneons, 
and  Its  adjadleatlm  ot  the  question  and  de- 
cree declaring  the  mecbanle's  Um  statute  In- 
valid were  unwarranted  and  gratuitous.  The 
decree  of  the  district  court  will  be  reversed, 
and  the  cause  remanded  to  tbe  district  court 
with  fnstmctlonB  to  dissolve  the  Injunction 
and  dismiss  tbe  suit  Reversed. 


POSEY  T.  DENVER  NAT.  BANK. 
<Gonrt  of  Appeals  of  Colorado.    Nov.  11, 1895.) 

AOBSBMWIT  TO  PaT  DkATT  —  V ALtDITT— AOTIOIT 

OK— Plsadinos. 
1.  One  who  writes  another,  at  a  certain 
cHy,  "If  yon  are  still  there  and  need  the  money, 


you  can  make  draft  on  me  for  fSOO,  and  I  will 
pay  it,"  withotit  indicating  the  city  to  which  it 
IS  addresaed,  1b  liable  to  a  bank  cashing  the  ad- 
dressee's draft.  thooRh  it  Is  drawn  m  a  city 
other  than  that  to  whldi  the  letter  was  address- 
ed, and  the  letter  was  writtui  in  reply  to  one 
from  the  addressee  asking  for  funds  to  enable 
him  to  leave  the  to  which  the  letter  waa 
addressed;  the  bank  having  no  notice  of  the 
purpose  for  which  the  money  was  to  be  used  or 
the  city  to  whicb  the  letter  waa  addressed. 

2.  It  Is  immaterial  that  the  lettn  was  dated 
October  Slst  and  the  draft  cashed  Novembw 
17th. 

3.  It  is  also  immaterial  that  tiie  bank  knew 
that  the  addressee  had  recently  reached  the  city 
at  which  the  draft  was  cashed. 

4.  In  an  action  on  such  a  draft,  where  a 
copy  of  the  letter  was  set  out  in  the  complaint. 
It  was  itrouer  to  strike  the  part  of  the  answer 
denying  tliat  the  addrewiee  was  authorized  by 
the  letter  to  mnlce  the  draft  and  that  defend- 
ant accepted  the  same. 

5.  A  demurrer  was  properly  sustained  to 
the  part  of  the  answer  settiiig  forth  the  drcnm- 
stances  under  which  the  letter  was  written,  it 
not  being  alleged  that  plaintiff  had  notice  there- 
of. 

Appeal  from  Arapahoe  county  court 
Action  by  the  Denver  Natlona!  Bank,  of 
Denver.  Colo.,  against  Oliver  P.  P<»ey  on  a 
draft   Judgment  was  rendered  tor  plaintiff, 

and  defendant  appeals.  Affirmed. 

Charles  H.  Toll,  Chaa.  M.  Garwood,  and 
William  R.  Barbour,  for  appelant  Stnart 
D.  Walling,  for  appellee. 

THOMSON,  J.  Appeal  from  a  JndgmMit 
of  tbe  county  court  of  Arapahoe  countr.  In 
favor  of  the  Denver  National  Bank,  and 
against  Oliver  P.  Pm^,  In  an  action  brought 
by  tbe  bank  to  recover  the  amonnt  of  a  cer- 
tain draft,  drawn  L.  A.  Dunham  upra 
Posey,  alleged  to  have  been  acc^»ted  1^ 
Posey,  and  cashed  by  tbe  bank.  On  tbe  ITtb 
day  ot  November,  188%  Dunham  waa  In  pos- 
session of  the  following  letter  wrlttra  to  bim 
by  Posey:  "Whitewater,  Wis..  Oct  81, 1892. 
Dear  Dunham:  On  my  return  from  tbe  lake, 
to-day,  where  I  have  hem  shooting,  I  found 
your  lettw  of  the  27tb.  You  bave,  no 'doubt, 
gone  before  tbls  time;  hence  I  write  yon. 
Instead  of  wiring,  as  Kquested.  Of  course, 
I  could  raise  a  small  amount  of  money  on 
short  notice  but  am  using  my  banks  for  all 
tbey  will  stand,  but  If  you  are  stUl  there, 
and  need  the  money  yet  you  can  make  draft 
on  me  for  $500,  and  I  will  pay  It  I  am  very 
sorry,  indeed,  that  you  have  be«i  placed  in 
eudi  an  embarrassing  position,  and  ordi- 
narily I  could  help  yon  ou^  but  to-day  am 
really  bard  up  myself.  I  am  now  struggling 
to  raise  V50,000  for  tbe  smelter,  that  has 
come  on  me  unexpectedly.  Yours,  truly.  O. 
P.  Posey."  On  that  day  (November  17t^ 
Dunham  eEhlblted  this  letter  to  John  O. 
Hltehell,  tbe  cashier  of  the  plaintiff,  and  re- 
quested the  plaintiff  to  advance  btm  the 
money  upon  a  draft  to  be  made  him  upon 
Posey,  In  pursuance  of  tbe  letter,  and  upon 
Ita  authority.  Mltehell,  as  cashier,  assented, 
and  a  draft  for  $500  was  accordingly  made, 
payable  to  the  plaintiff,  which  thereupon 
took  the  draft  and  paid  the  amount  to  Dun- 
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ham.  The  plaintiff  then  forwarded  the  draft 
to  Whitewater,  Wis.,  for  collection.  Posey 
refused  to  honor  It,  and  It  was  returned  un- 
paid  and  protested.  The  answer  of  the  de- 
fendant set  forth  two  defenses.  A  portion 
of  the  flrst  was  stricken  out  on  motion,  and 
a  demurrer  was  sustained  to  the  second. 
The  following  is  wliat  was  stricken  out  of 
the  first  defense:  "The  defendant,  Oliver  P. 
Posey,  answering  the  complaint  herein,  ad- 
mits that  on  the  31st  day  of  October,  1892, 
he  wrote  the  letter,  of  which  a  copy  Is  set 
up  In  the  amendment  to  said  complaint,  but 
denies  ttiat  he  thereby  or  otherwise 'author- 
ized the  said  defendant  Dunham  to  draw  or 
make  draft  upon  him  for  $500,  or  any  other 
sum,  and  denies  that  he  promised  or  agreed 
to  pay  any  draft  upon  him  by  said  Dunham 
for  f500,  or  any  other  sum,  »cept  as  here- 
inafter stated,  and  under  the  conditions  here- 
inafter set  forth.  He  denies  that  he  accept- 
ed the  draft  mentioned  In  the  complaint,  or 
any  draft  Denies  that  he  agreed  to  accept 
any  draft,  except  as  hereinafter  set  forth, 
and  subject  to  the  conditions  hereinafter 
mentioned.  This  defendant  further  denies 
that  the  draft  mentioned  in  the  compl^nt 
was  made,  executed,  or  delivered  In  pursu- 
ance of  said  letter  of  this  defendant,  of 
wblch  a  copy  Is  set  up  in  the  complaint,  or 
In  pursnance  of  any  authwity,  direction,  ac- 
ceptance, or  agreement  to  accept  such  draft, 
or  any  drafts,  but  avers,  on  the  contrary, 
that  such  draft  was  drawn  In  direct  contra- 
vention and  disregard  of  the  conditions  Im- 
posed by  said  letter  of  this  defendant,  of 
which  a  copy  is  set  np  In  the  amendment  to 
said  complaint"  The  second  defense  Is  as 
follows:  "And,  further  answering  said  com- 
plaint as  amended,  this  defendant  av»8 
that,  on  or  about  the  27th  day  of  October, 
1882,  the  defendant  Dnnham  was  in  the  city 
of  Chicago,  In  the  state  of  Illinois,  and  that 
on  or  abont  said  day  said  defendant  Dun- 
ham, by  his  letter  of  that  date,  dated  at  said 
city  of  Chicago,  and  directed  to  this  defend- 
ant, represented  to  this  d^endant  that  be 
was  in  great  need  of  money  for  certain  pur- 
poses specified  in  his  said  letter,  and,  among 
others,  for  the  purpose  of  enabling  him  to 
pay  certain  Indebtedness  incurred  by  him 
In  said  city  of  Chicago,  for  board  and  lodg- 
ing and  other  purposes,  and  that  without  the 
payment  of  such  Indebtedness,  he  would  be 
unable  to  depart  from  said  dty  of  Chicago, 
and  go  to  the  city  of  Denver,  Colo.;  that  it 
was  important  to  him  that  he  should  at  that 
time  be  enabled  to  go  from  said  city  of  Chi- 
cago to  the  city  of  Denver,  and  that  i'  he 
were  enabled  to  go  to  said  city  of  Denver, 
he  would  not  need  money  from  ttils  defend- 
ant bat  woold  be  able  to  obtain  In  the  city 
ct  DenvM  such  sums  as  he  might  require  to 
use  at  said  city  of  Denver,  and  In  said  let- 
ter said  Dunham  requested  this  defendant  to 
authorize  a  draft  to  be  drawn  by  said  Dun- 
ham upon  this  def«idant  for  money  to  be 
used  for  said  purposes.   And  this  defendant 


further  shows  that,  upon  the  said  represui- 
tatlons  of  said  Dunham,  and  Induced  there- 
by, and  after  receiving  said  Dunliam's  said 
letter,  dated,  as  aforesaid,  at  said  city  of 
Chicago,  on  the  27th  day  of  October,  1892,  he 
wrote  to  said  Dunham  the  letter  set  up  in 
the  amendment  to  the  complaint  herein,  and 
sent  the  same  to  the  said  Dunham  at  the 
said  city  of  Chicago.  This  defendant  fur^ 
ther  avers  that  he  never  agreed,  or  intended 
to  agree,  to  accept  or  pay  any  draft  of  said 
Dunham,  except  a  draft  drawn  from  Chi- 
cago for  the  purpose  of  enabling  said  Dun- 
ham to  procure  funds  to  enable  blm  to  leave 
said  city  of  Chicago  and  go  to  the  city  of 
Denver  aforesaid,  and  that  there  never  was 
any  consld^ation  for  any  acceptance  by  this 
defendant,  or  for  any  agreement  by  this  de- 
fendant to  accept  or  pay  any  other  draft 
than  one  drawn  from  said  city  of  Chicago, 
for  said  last-named  purposes,  and  that  at  the 
time  said  letters  were  written  and  said  draft 
drawn,  and  at  the  time  of  its  presentation, 
this  defendant  had  no  funds  of  said  Dunham 
in  his  hands.  And  this  defendant  further 
avera  that  said  draft  mentioned  in  the  com- 
plaint was  drawn  by  the  defendant  Dun- 
ham, at  the  city  of  Denver,  and  that  at  the 
time  it  was  so  drawn  said  Dunham  bad,  re- 
cently and  since,  to  wit,  the  7th  day  of  No- 
vembo',  1892,  arrived  in  the  city  of  Denver 
from  said  city  of  Chicago,  and  that  at  the 
time  of  the  drawing  of  said  draft  the  plain- 
tiff had  full  notice  and  knowledge  of  the 
fact  that  said  Dunham  had,  snbsequent  to 
the  time  when  this  defendant's  said  letter 
was  written,  and  subsequent  to  about  the 
7th  day  of  November,  1892,  arrived  in  the 
city  of  Denver  from  the  city  of  Chicago 
aforesaid.  And  this  defendant  further  avers 
that  said  plaintiff  never  made  any  inquiry 
of  or  investigation  through  either  said  Dun- 
ham  or  this  defendant  as  to  the  nature,  ex- 
tent, conditions,  duration,  or  contlnning  ex- 
istence of  said  Dunham's  authority  to  draw 
upon  this  defendant  And  this  defendant 
further  shows  that  at  the  time  said  draft 
was  drawn,  as  set  forth  in  the  complaint, 
all  authoril7  of  said  Dunham  to  draw  upon 
this  defendant  had  expired,  and  that  said 
draft  was  drawn  long  after  the  «q>iratlon 
of  a  reasonable  and  proper  time  after  any 
authority  to  draw  any  draft  upon  this  de- 
fendant had  been  given  to  said  Dunham. 
Wherefore,  this  defendant  prays  that  the 
complaint  be  dismissed  as  to  him,  with 
costs."  The  cause  then  went  to  trial,  and 
upon  the  evidence  the  plaintiff  had  Judg- 
ment A  number  of  errors  are  alleged,  but 
the  only  ones  which  are  important  relate  to 
the  rulings  of  the  court  upon  the  motion  and 
demurrer,  and  Its  refusal  to  give  Instructions 
requested  by  the  defendant 

The  principal  question  In  the  case  arises 
upon  the  letter  from  the  defendant  to  Dun- 
ham. It  contains  a  iHx>mlse  to  pay  Dun- 
ham's draft  for  (SCO;  but  the  promise  Is 
coupled  with  conditions,  and  It  Is  In  these 
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«oudttiona  tbat  the  main  dlfBcolty  is  toxad. 
The  Industry  ot  couneel  haa  taought  to  our 
notice  a  large  nomber  of  decisions  upon  the 
queatioDsregajnded  aa  controlling  In  the  case; 
but  the  prindfie  wUch  tbey  elaborate  Is 
well  undei-stood,  and  It  will  b*  onnecaiBMr  to 
subject  them  to  analysis.  It  is  stated,  gen- 
erally, that  where  the  right  to  draw  is  con- 
ditioned upon  the  performance  of  some  act, 
or  the  existence  of  certain  facta,  it  mnst  ap* 
pear  that  the  act  has  been  performed,  or 
tliat  the  fajcts  exist.  Daniel,  Neg.  Inst  S 
561;  Bonk  t.  Becknagel,  100  If.  Y.  482.  17 
N.  B.  217.  But  If  a  party  deatree  to  limit 
his  acceptance  by  conditions,  th^  most  be 
fuUy  and  tntelligiljly  expressed.  U.  B.  t. 
Sank  of  MetropoUt),  Ifi  Pet  877;  OoOman 
Uarapbeil.  87  lU.  96.  The  letter  of  credit, 
cff  authority  to  make  the  draft,  should  de- 
fine the  conditions  upon  which  tlK  act  Is  ao- 
thoriicd  80  clearly  tiiat  the  pnrcliaatf  may 
not  only  understuid  what  they  are,  but  may 
be  able  t<yr  himaelf,  before  purchasing,  to 
Terify  their  exlstdnce;  bat,  ^where  the  con- 
dltkiDS  are  deflnttely  stated,  and  their  ex- 
igence or  nonexisteBce  capaUe  of  ascertain- 
ment, be  must  see  that  the  facts  Jastlfy  the 
frarchase,  or  bm  bay*  at  bis  periL  The  au- 
tbority  to  drarr,  In  this  case,  was  certain- 
ly ccmditioBaL  The  lasguage  la,  *'If  yoo 
are  still  there,  ajod  need  the  money  y^  you 
can  make  draft  on  me^"  etc.  It  was  plainly 
the  intention  that  if  Dunham  should  not  be 
"there,"  or  shoold  not  need  the  money  "yet," 
DO  draft  should  be  made,  and  U,  at  the  time 
Dunham  drew  upon  Posey,  the  conditions 
did  not  exist,  as  between  the  drawer  and 
the  drawee  the  dx'aCt  was  worthies;  bat 
this  would  not  enable  tbe  defendant  to  es- 
cape Uabllity  to  the  bank.  If  it  was,  never- 
theless, upon  the  face  of  the  paper  and  the 
-apparent  facts,  laramnted  In  paying  the 
moiwy  to  Dunham,  Whether  it  was  or  not 
depends  in  a  considerable  degree  upon  the 
natnre  of  the  oondtCkraa  themselves,  and  the 
tana  in  which  they  were  expressed.  These 
oooditlons  liavie  this  peculiarity,  that  the 
facts  upcm  which  their  existence  or  nonex- 
ilstenoe  mifftft  be  detertnined  were  not  dis- 
coveiable  by  ordinary  methods.  Whethw 
^Dunham  la  fact  needed  the  money  or  not, 
•was  something  which  the  bank  could  not 
very  ^"ell  know,  and  which  It  had  not  very 
ready  means  of  ascertaining.  A  man  who 
requires  money  to  escape  starvation  "needs" 
It,  and  a  man  wtio  requires  it  In  the  conduct 
•of  his  business  also  "needs"  It;  and  whether 
he  needs  it  or  not  is  a  question  which  can- 
not be  satisfactorily  determined  for  him  by 
-another.  Tbe  bank'  iieoessarily  had  to  rely 
-on  Dunham's  representation  upcm  the  snb- 
-ject,  and  tbe  exhibition  of  the  letter  and 
making  of  the  draft  for  the  amount  express- 
-ed  was,  we  think,  a  sufficient  reprosentation. 
It  was  also  a  condition  of  the  anthorlty  that 
Dunham  should  be  "there."  Used  alone, 
"there"  la  a  wm4  of  very  uncertain  mean- 
ing.  It  moat  In  ■omc  way  be  confined  as  to 


locaUty  before  It  conv^re  any  d^aite  Idea. 
In  this  instance  It  was  hardly  susceptible 
of  dellnttlon,  except  by  MBOcIatlon  with  the 
place  where  the  anOiorlty  was  exhibited. 
Upon  tlK  pntdDCtlon  of  the  letter  at  the 
ptaintilTs  baak  in  Deavw,  unless  it  oad 
some  knowledge  npoai  the  subject  other  than 
that  Imparted  by  the  letter,  ft  bad  the  right 
to  assume  that  Denver  was  the  place  in- 
tended by  the  word,— that  the  letter  was 
directed  to  Denver,  and  received  In  Denver. 
Dunham  probably  knew  what  the  letter 
meant  and  therefore  knew  wbetha%  when 
he  made  this  draft  be  was  acting  within 
the  authority  given;  but  there  was  nothing 
aiKm  the  flace  of  tlie  letter  to  apprise  the 
bank  that  Donham  could  not  rightfully  do  as 
be  did.  Hie  facta  below  the  aorfaoe  might 
exonerate  Posey  frmn  liability,  U  tbe  ques- 
tion were  between  him  and  Dnnham.  bat 
the  bank  bad  nothing  to  xely  on  bot  ap- 
pearances. Posey  was  rewonsiMe  for  tbe 
appearances.  Prima  fad^  they  Joadfled  the 
hank  in  advancing  tbe  money,  and  Dunham's 
private  knowledge  that  his  authority  was  at 
an  end  b  without  avail  as  against  it 

There  is  aDother  principle,  however,  Mpoa 
which  this  controversy  may  be  dedd^  aad 
which  was  not  Involved  In  any  of  the  cases 
to  wlilch  we  have  been  referred.  Tbe  whole 
tenor  of  the  letter,  the  very  character  ot 
the  coadttioas  tfaemeelvea,  and  tbe  impUca- 
tim  naturally,  if  not  necesaarUy,  arising 
from  tbe  language  employed,  would,  w* 
think,  be  ample  Justification  to  any  «Qe  wbo^ 
without  otber  knowledge  of  the  tacts,  might 
advance  his  money  u^n  the  draft  In  reli- 
ance upon  the  defendant's  promise  to  re- 
fund it;  and  thla  propositlDu  we  simll  now 
proceed  to  consider.  We  quite  agree  with 
.counsel  that  it  IB  apparent  from  the  letter 
tbat  the  permlsalott  to  draw  was  taitended 
merely  as  a  favor  to  Donham,  and  grew 
out  of  the  wilUngnesfl  of  the  defendant  to 
aid  him,  without  being  under  any  legal  ob- 
ligation to  do  so.  We  find  In  this  letter  a 
desire  on  the  part  of  fke  defendant  to  assist 
Dunham,  even  at  a  greater  car  less  sacrlflee 
of  his  own  convMience.  and  a  confidence  in 
Dunham  that  the  authority  glT«  would  not 
be  abused.  He  autiiorlxed  Dunham  to  draw 
upon  certain  expressed  cottdtdona.  but  froan 
their  character  and  language  it  is  evident 
that  he  trusted  to  Dunham  himself  to  keep 
within  their  limits.  By  that  letter  be  vir- 
tually said  to  any  person  to  whom  it  might 
lie  presented  that  Dunham  waa.  In  his  esti- 
mation, a  man  of  hoiu>r.  who  would  not 
make  use  of  the  aotliority  given,  except  In 
accordance  with  Its  torms.  By  trusting 
Dunham  himself,  be  invited  others  to  trust 
blm;  and  if  tbe  eooifidebce  m  tbe  man  which 
he  exhibited  begot  a  like  coMdenee  In  tbe 
bank,  thus  inducing  It  to  advance  tbe  money 
for  which  Dunham  was  authorised  to  draw, 
upon  wliat  principle  can  It  be  said  tbat  the 
bank  and  not  the  MotOant  shall  be  tlie 
loaerT  The  platutUT  '«M  wainuited  la  le- 
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lying  upon  me  Implied  essurance  of  the 
trustworthlnesii  of  Dunbam,  and  tberefore 
cannot  be  cUarered  wltb  want  of  dlUgence 
in  not  Inquiring  further.  There  Is  nothing 
on  the  bice  of  the  letter  to  Indicate  that  his 
anthorltr  bad  expired  when  he  obtained  the 
money.  We  cannot  Bee  that  the  interval 
between  the  time  of  the  probable  receipt  et 
the  lettttt*  and  November  17th  was  calcnlated 
to  excite  sueplctoo.  It  was  not  necessarily 
smnclent  in  extent  to  exhaust  the  meaning 
of  the  Indefinite  word  "yet"  Indeed,  If  it 
attracted  attention  at  all,  tt  could  readily 
and  vety  natmtilly  be  accounted  for.  In  per- 
fect harmony  with  the  sentiment  pervading 
the  letter,  by  a,  conBclentious  desire  on  Dun- 
ham's part  to  postpone  the  making  of  the 
draft  tmttl  necessity  oompeUed  It.  The  de- 
fendant gave  the  plaintiff  the  right  to  be* 
Ueve  that  Dunham  would  not  act  at  the  wrong 
place  or  the  wrong  time.  If  Dunham  did, 
In  fact,  ebuae  his  authority,  and  practice  an 
Imposition,  it  was  the  defendant  who  made 
the  imposition  possible,  and,  as  between  him 
and  tbe  plalntUF,  he  should  bear  the  toss. 

The  portion  of  the  first  defense  which  was 
strlckMi  out  consisted  of  denials  of  the  legal 
effect  of  the  letter.  They  were  not  denials 
of  allegations  of  fact,  bat  tendered  issues  of 
law.  They  Involved  no  question  which 
could  be  submitted  to  a  jury,  and,  in  the 
form  of  an  answer,  were  not  authorized  by 
the  Code.  Hie  motion  to  strike  was  prop* 
M*ly  made  and  sustained.  The  second  de- 
fense set  forth  the  facts  and  clrcnnjstaneeB 
nDd«r  which  the  letter  was  written,  the  rep- 
resentations which  Induced  the  plaintiff  to 
authorize  Dunham  to  draw  upon  him,  and, 
generally,  the  understanding  between  the 
two  in  pursuance  .of  which,  and  not  other- 
wise, the  draft  should  be  made;  but  It  no- 
where averred  that  the  plaintiff  had  any 
fimowledge  of  any  alleged  fact,  elrcumstnnce, 
or  understanding  connected  with  the  antlior- 
Ity.  Tke  nearest  approach  to  such  an  al- 
legation Is  tbe  statement  that  the  plaintiff 
bad  full  notice  and  ^knowledge  of  the  fact 
that  Dunham,  subsequent  to  the  time  when 
the  defradant'B  tetter  was  written,  and  Bub- 
sequeot  to  about  the  7th  day  of  Ncrveni^r, 
arrived. In  the^clty  of  Denver  from  the  city 
of  Chicago;  but  this  falls  considerably  short 
of  charging  knowledge  or  notice  'upon  the 
pSalntlff  of  any  fact  nullifying  the  authority 
In  Dunbam*s  possession.  It  Is  entirely  con- 
sistent with  the  supposition  that  Dunham 
wrote  his  letter  to  the  defendant  from  Den- 
rer  t>efore  going  to  Chicago,  and  received 
the  defendant's  answer  in  Denver  after  his 
return.  Bven  If  the  knowledge  alleged 
might  be  sofllcient,  -under  other  circumstan- 
ces, to  suggest  inquiry,  yet  the  tone  of  the 
defendant's  letter,  the  close  personal  rela- 
tions between  trim  and  Dunham  which  tt  in- 
dicated, and  his  confidence  in  Dunham, 
which  18  unnrisCakttbly  apimrent,  would  have 
the  natural  effect  of  suppressing  mistrust, 
■o  that  tbe  tlionght  et  tnqulrbie  would  not 


occur.  In  otir  Judgment,  the  court  correct- 
ly held  this  defense  insufflclrait 

nie  bistmcttons  given  to  the  Jury  were  in 
harmony  with  the  views  which  we  have  ex- 
pressed, and  must  therefore  be  approved. 
The  instruetlons  requested  by  the  defendant, 
except  In  so  far  as  they  were  covered  by 
those  given,  were  framed  upon  his  theory  ot 
the  law  applicable  to  the  case,  and  were 
based  upon  legal  proiwsitions  which  we  be- 
lieve to  be  untenable.  The  record  appears  to 
be  free  from  error,  and  the  judgment  murt 
he  wlBrmed.  Afhrmed. 


COLORADO  STATE  BANK  OP  DURANQO 

V.  DAVIDSON  et  sL 
(Court  of  Appeals  of  Colorado.    Nov.  11, 1S95.> 

CoHPBNBi.Tion  or  Attornbt  — LiKN  ON  JUDS- 
MBMT — A8SI0K1IBNT  OF  JfTUGHRtT — ErVBOT 
OK  LtBN— PjtKTIBa. 

1.  Thonsh  Gen.  St.  |  85,  «tves  an  sttoraer 
a  lien  on  a  iudgment  recovered  1^  him  for  fees 
due  from  ue  judgment  creditor,  a  judgment 
debtor  who  pava  uie  jndgment  witiiout  notice 
of  the  attorney's  intention  to  claim  the  lien  win 
be  protected  against  H, 

2.  Ab  no  statute  provldei  for  tbe  6Ung  of  a 
notice  of  the  lien  by  tbe  attorney  with  the  clerk 
of  the  court,  audi  filing  is  not  notice  to  the 
Judgment  debtor  or  an  assignee  of  the  judgment 
of  an  intcnticai  to  claim  the  lien. 

3.  Where  a  judgment  is  assigned  as  collat- 
eral to  a  debt  without  notice  by  the  assignee  of 
tbe  attorney's  intention  to  claim  a  lien,  and 
tbe  Judgment  is  paid  to  the  aBsignee,  the  lien  of 
the  attorney  attaches  to  the  amoimt  received, 
sabj<'ct  to  the  payment  of  the  debt. 

4.  In  an  action  by  an  attorney  againat  the 
RSBlgnee  of  a  judgment  recovered  by  plaintiff 
Cor  the  judgment  creditor  to  enforce  plaintifTs 
lien  for  fees  due  from  such  creditor,  judgment 
cannot  be  rendered  for  plaintiff  unless  the  Judg- 
ment creditor  ia  a  party,  thongh  defendant  fails 
to  raise  the  objection  that  there  Is  a  defect  of 
parties. 

Appeal  from  district  court,  La  Plata  coun- 
ty. 

.  Action  by  W.  C.  Davidson  and  O.  A.  Pike, 
partners,  doing  business  as  Davidson  &  Pike, 
against  the  Colorado  State  Bank  of  Durango 
and  others,  to  enforce  'an  attorney's  Hen. 
Judgment  was  tendered  for  plaintiffs,  and 
defendant  the  Colorado  State  Bank  of  Du- 
rango appeals.  Reversed. 

Oalbreath  &  Searcy  and  O.  B.  &  F.  Her- 
rlngton,  for  appellant  a  A.  Pike,  W.  O. 
Davidson,  and  Geo.  T.  Sumner,  tor  appellees. 

THOMSON,  J.  This  action  was  brought 
to  enforce  an  attorney's  lien  upon  a  Judg- 
ment. In  April,  1892,  M.  B.  Shields  recov- 
ered Judgment  against  the  board  of  county 
commissioners  of  La  Plata  county  for  $5,266.- 
3S.  The  plaintiffs,  Davidson  &  Pike,  a  firm 
6t  lawyers,  were  the  attorneys  of  Shields, 
and,  in  his  behalf,  instituted  and  conducted 
the  proceedings  wUch  resulted  In  the  Jndg- 
ment. On  the  13th  day  of  May,  1892,  the 
plaintiffs  filed  tlie  following  paper  with  the 
clerk  of  the  district  court:  **State  of  Colora- 
do, -Coun^  Ytf  La  Plata— fB.:  In  tbe  Dlstilct 

Digitized  by  Google 


688 


PACIFIC  REPORTER,  Vol.  42. 


(Colo. 


Court.  M.  R.  Shields  va.  The  Board  of  Coun- 
ty Commlsslouers  of  La  Plata  County.  Atty. 
Lien.  We,  the  undersigned,  attorneys,  and 
attorneys  of  record  In  the  above-entitled 
cause,  hereby  claim  and  file  this,  our  Hen  for 
services  as  attorneys  In  the  sum  of  $1,0^, 
against  the  Judgment  entered  of  record  April 
lltb,  1892,  In  tbla  case.  Davidson  &.  Pike, 
Attys."  At  the  same  time  the  following 
entry  was  made  upon  the  margin  opon  the 
record  of  the  judgment:  "Attorney's  lien 
filed  by  Davidson  &.  Pike,  May  13th,  1892." 
After  this  entry  was  made,  and  on  the  same 
day,  Shields  assigned  the  Judgment  to  James 
W.  Veltch,  who  immediately  assigned  it  to 
the  Colorado  State  Bank  of  Durango.  Both 
assignments  were  made  upon  the  same  day, 
and  were  in  writing,  upon  the  record  of  the 
judgment.  On  May  2G,  1802,  the  plaintiffs 
filed  the  following  additional  psper  with  the 
clerk:  "To  the  Hon.  Commissioners  of  La 
Plata  County — Gentlemen:  You  are  hereby 
notified  that  we  have  claimed  and  filed  a 
lien  upon  the  Judgment  heretofore  obtained 
by  M.  R.  Shields  against  the  county  of  Ia 
Platain  the  district  court  of  said  county.at  the 
March  term  thereof.  The  said  clalmamounta 
to  $1,025.00,  and  Is  for  fees  due  from  said 
Shields  to  us.  And  you  will  please  reserve 
the  above  amount  in  any  settlement  of  said 
Judgment;  otherwise  we  shall  bold  you  lia- 
ble therefor.  Respectfully,  Davidson  Sc  Pike." 
This  salt  was  commenced  on  the  14th  day  of 
February,  1893,  in  the  county  court  of  Ia 
Plata  county,  against  M.  B,  Shields,  J.  W. 
Veltch,  and  the  Colorado  State  Bank  of  Du- 
rango. All  the  defendants  were  duly  serv- 
ed with  summons,  and  appeared  to  the  ac- 
tion. After  a  demurrer  bad  been  snstained 
to  the  complaint  on  the  ground  of  a  misjoin- 
der of  parties  defradant,  the  plaintiffs  dis- 
missed the  action  aa  to  the  defendant  Shields. 
The  result  in  the  county  court  having  been 
adverse  to  the  plaintiffs,  they  appealed  the 
case  to  the  district  court  of  the  same  county, 
where,  after  sundry  rulings  and  amend- 
ments, an  amended  complaint  was  filed,  mak- 
ing M.  R.  Shidds,  the  Colorado  State  Bank 
of  Darango,  and  the  board  of  county  com- 
mla^oners  ct  La  Plata  county  defendants. 
Sommons  was  tboreupon  issued  against 
Shields  and  the  board  of  commissioners, 
which  was  served  upon  the  board,  but  not 
upon  Shields.  Shields  made  no  appearance 
In  the  cause.  The  amended  complaint  set 
forth  the  facts  of  the  recovery  of  the  Judg- 
ment, the  filing  of  the  claim  of  lien,  Its  entry 
npon  the  margin  of  the  Judgment,  the  as- 
signments by  Shields  to  Veltch,  and  by  him 
to  the  bank;  averred  that  the  plaintiffs  gave 
due  and  proper  notice  of  their  lien  to  the 
board  of  commissioners;  that  Veltch  paid 
no  consideration  for  the  Judgment,  but  was 
the  agent  of  the  bank;  that  the  bank  took 
the  assignment  with  full  knowledge  of  the 
plaintiffs'  Hen;  that  the  board  of  commis- 
Bionerfl  afterwards  satisfied  the  judgment  by 
payment  of  Ita  amount  to  the  bank;  and 


prayed  that  the  amount  of  the  plalnlifts' 
claim  be  adjudged  a  lien  upon  the  Judgment, 
and  that  the  bank  be  decreed  to  account  for 
and  pay  to  the  plaintiffs  the  full  sum  claim- 
ed. The  answer  of  the  bank  denied  each  and 
every  allegation  of  the  complaint,  and  aver- 
red the  sale  and  assignment  of  the  judgment 
to  it  for  a  valuable  consideration.  The  board 
of  commissioners  made  no  answw.  Upon  tlie 
final  hearing,  a  decree  was  rendered  accord- 
ing to  the  prayer  of  the  complaint,  from 
which  the  defendant  bank  has  prosecated  an 
appeal  to  this  court 

The  only  authority  for  a  proceeding  of  tbls 
kind  is  section  85  of  the  General  Statutes. 
That  section  reads  as  fc^ows:  "All  attor- 
neys and  counsellors  at  law  shall  have  a 
lien  upon  any  money  or  property  In  their 
hands,  or  upon  any  Judgment  they  may  have 
obtained  belonging  to  any  client,  for  any  fee 
or  balance  of  fees  due,  for  any  professional 
service  rendered  by  them  In  any  court  of 
this  state,  which  said  Hen  may  be  enforced 
by  the  proper  civil  action."  It  will  be  seen 
that  the  section  provides  no  method  of  form- 
ally asserting  the  Hen  In  the  first  instance. 
It  attaches,  upon  the  recovery  of  the  Judg- 
ment, by  virtue  of  the  statute  itself,  and 
without  action  of  any  kind  on  the  part  of  the 
attorney.  Whether  he  will  rely  upon  bis 
lien  is,  of  course,  optltmai  with  himself.  He 
may  feel  anfflclently  secure  without  It,  and 
may  therefore  have  no  desire  or  intention  of 
looking  to  the  Judgment  for  his  pay.  The 
statute  provides  for  no  visible  evidence  of 
his  reliance  upon  the  Uen,  except  the  institu- 
tion of  proceedings  tot  Its  enforc^ent;  and, 
so  long  as  his  purpose  la  that  direction  Is 
unknown  outside  of  himself,  the  lien  binds 
the  Judgment  only  as  against  his  client  If 
the  Judgment  debtor,  in  ignorance  of  any  In- 
tention of  the  attorn^  to  pursue  the  jadg- 
ment,  pays  it  he  wUl  be  protected  In  his  pay- 
ment The  Judgment  will  be  satisfied,  and 
the  lien  upon  It  extinguished.  If  the  attor^ 
ney  expects  sathsf&ftlon  of  bis  claim  out  of 
the  Judgment  he  must  so  notify  the  judg- 
ment debtor;  and  the  notice  must  be  follow- 
ed, within  a  reas<Hiable  time,  by  suit  Smelt- 
ing Co.  T.  Piess,  9  Colo.  112, 10  Pac  652;  Fill- 
more v.  Wells,  10  Gokk  228,  15  Pac.  34a 
There  Is  no  evidence  In  the  record  that  the 
board  of  commissioners  received  any  notice 
or  had  any  knowledge  of  the  itolntlffs'  in- 
tention to  resort  to  the  judgment  until  the 
service  of  the  summons  upon  It  In  this  ac- 
tion. The  pai>ers  filed  with  the  clerk  of  the 
district  court  and  the  entry  upon  the  margin 
of  the  record  of  Judgment  were  without  ef- 
fect as  against  any  person  who  had  not  ac- 
tually read  them.  There  Is  no  authority  in 
the  statute  for  such  filing  or  such  entry,  and 
a  record  for  which  there  Is  no  provision  of 
law  is  not  constructive  notice.  Wade,  No- 
tice, fi  119.  Upon  the  satisfaction  of  the 
judgment  therefore,  the  rl^t  of  the  plabir 
tiffs  to  any  order  or  jndgment  agataiat  the 
board  in  the  matter  of  their  Uen  waa  kwt 
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It  also  appears  from  the  erldeiice  that  the 
bank  took  its  assignment  of  the  judgment 
without  any  notice  or  knowledge  of  the 
plaintiffs*  claim;  and.  If  It  had  been  a  pur- 
chaser, it  would  hare  been  as  entirely  be- 
yond the  reach  of  any  proceeding  which  the 
plaintiffs  conld  Institute  as  the  board  of 
commissioners.  However,  It  appears  that 
the  bank  did  not  purchase  the  Judgment,  but 
took  the  assignment  merely  as  security  for 
an  Indebtedness  owing  to  it  by  Shields.  The 
Uen  which  It  thus  acquired  outranked  that 
of  the  plaintiffs,  as  a  consequence  of  their 
delay  In  instituting  their  proceedings,  and  Its 
want  of  notice-  But,  although  subject  to 
the  Uen  of  the  bank,  their  lien  continued  to 
exist;  and  when,  by  payment,  the  Judgment 
was  converted  Into  a  fund.  It  followed  the 
fund,  and  was  a  lien  upon  It  to  the  extent  of 
any  surplus  which  might  remain  after  the 
demand  of  the  bank  should  be  satisfied;  and 
the  original  Uen  upon  the  Judgment  could  be 
enforced  against  such  surplus,  in  a  proper 
proceeding  for  the  purpose,  as  long  as  it  re- 
mained in  the  hands  of  the  bank.  But 
Shields  is  an  indispensable  party  to  any  pro- 
ceeding of  that  kind.  There  can  be  no  re- 
lief against  the  bank  without  a  Judgment 
against  him.  The  liability  of  the  bank  is 
contingent  upon  the  establishment  of  the 
claim  of  the  plaintiffs  against  Shields,  but 
there  can  be  no  Judicial  inquiry  into  that  un- 
tU  he  Is  In  court,  either  by  voluntary  ap- 
pearance or  by  service  of  summons  upon 
him.  See  Davis  v.  Lumber  Co.,  2  Colo.  App. 
381,  31  Pac.  187. 

But  the  plaintiffs  say  that  the  objection  of 
a  defect  of  parties  defendant  has  been  waiv- 
ed. Under  the  Code,  a  defect  of  parties.  If  It 
appears  ui>on  the  face  of  the  complaint,  Is  a 
ground  of  demurrer;  if  It  does  not  so  appear, 
the  objection  may  be  taken  by  answer;  and. 
If  It  is  not  taken  either  by  demurrer  or  an- 
swer, it  is  waived.  But  the  Code  provisions 
upon  this  subject  ore  applicable  only  where 
the  cause  can  proceed,  to  trial  and  Judgment 
without  the  missing  parties.  Where  the  right 
to  relief  against  one  party  depends  upon  a 
Judgment  to  be  obtained  against  another, 
who  Is  not  in  court,  there  Is  something  more 
than  a  defect  of  parties.  Without  a  Judicial 
determination  of  the  Indebtedness  of  Shields 
to  the  plaintiffs,  which  cannot  be  had  In  a 
proceeding  to  which  he  is  not  a  party,  there 
is  no  cause  of  action  against  the  bank,  and 
the  objection  of  a  want  of  cause  of  action 
may  be  made  at  any  time. 

There  is  evidence  tending  to  show  that  the 
bank  holds  security  for  its  debt  upon  other 
property  of  Shields.  The  general  doctrine 
Is  that  if  one  party  has  a  Uen  upon  two 
funds,  and  another  bha  a  Junior  Uen  upon 
only  one  of  them,  the  former  may  be  com- 
pelled to  so  proceed  as  to  preserve  the  equity 
of  the  latter,  In  so  far  as  it  can  be  preserved. 
If  the  facts  bring  this  case  within  the  rule, 
we  think  the  bank  may  be  required  to  resort 
to  Its  other  security  first,  and  bold  the  fund 
T.42F.na7— 44 


In  its  hands  only  for  an  unsatlsfled  residue. 
But,  to  enable  the  court  to  grant  such  reUef, 
the  complaint  must  contain  aUegatlons  which 
this  does  not,  and  the  rights  and  remedies  of 
the  bank  muBt  not  be  Jeopardized  or  embar- 
rassed by  the  proceeding. 

The  Judgment  will  t>e  reversed,  and  re- 
manded, with  leave  to  the  plaintiffs  to  amend 
their  complaint,  and  bring  Shields  into  court 
by  service  upon  lilm  of  the  proper  piocesi. 
Reversed. 


8HA.W  V.  aORNBB  et  SL 

(Court  of  Appeala  of  Colorado.    Nov.  11, 1885.) 

ASSIONHEKT  or  MlMIKO  LSASB— CoNSTKUCTIOH — 

LiABiLirr  roa  Assebshents— Rbbois- 
sioN  ov  Contract. 

1.  Where  one  to  whom  an  interest  in  the 
lease  of  a  mine  is  oBsigaed  agrees  to  pay  sli 
costs  and  atsessments  on  his  own  interest  and 
that  of  his  OBsignor,  he  is  not  liable  for  a  de- 
ficiency of  receipts  for  a  certain  month,  and  In- 
coTB  Qo  liability  i^  during  the  whole  period  of 
the  leasew  there  are  fnims  available  for  ex- 
penBfs. 

2.  Nor  Is  he  liable  unless  an  assessment  Is 
actnaUy  made  by  sonke  one  authorised  to  make 

iL 

3.  Under  an  assignment  of  an  interest  in  a 

mining  lease  which  provides  that  the  assignee 
shall  pay  all  costs  and  asBeasments  on  his  own 
interest  and  that  of  his  assignor  tiU  they  shall 
amount  to  fl,000,  at  which  time  he  may  go  on 
as  before,  or  withdraw  from  the  lease,  and  that 
if  he  adopts  the  latter  course,  by  a  cessation  of 
payments,  his  interest  shall  become  the  property 
of  the  assignor,  the  assignor  cannot  sue  to  an- 
nul the  assignment  for  nonpayment  of  assess- 
ments till  they  reach  $1,000,  as  up  to  that  time 
the  assinior's  remedy  for  nonpayment  is  an  ae* 
tion  at  law  on  the  amlgnee's  personal  covenant. 

BiTor  to  district  court.  Lake  county. 

Action  by  Harry  H.  Shaw  Against  8.  B. 
Homer  and  anotiier  to  annul  an  agreement 
ami  for  an  accounting.  Judgment  was  ren- 
d»ed  ft>r  defendants,  and  plaintiff  brlngg 
error.  Affirmed. 

A.  T.  Gunnell,  for  plaintiff  In  error.  A. 
S.  Weston,  for  defotdaats  In  errw. 

THOMSON.  J.  On  the  13th  day  of  April, 
1893,  Harry  H.  Shaw  and  S.  H.  Homer  en- 
tered into  an  agreement  in  writing  as  fol- 
lows: "This  agreement,  made  and  entered 
Into  this  thirteenth  day  of  April,  A.  D.  1893, 
by  and  between  Harry  H.  Shaw,  of  Lead- 
vUle,  Colorado,  party  of  the  first  part,  and 
Samuel  Homer,  of  Leadville,  Colorado,  party 
of  the  second  part,  wltnesseth:  That  where- 
as, the  said  party  of  the  first  part  now  has 
and  holds  an  undivided  one-quarter  Interest 
of,  Ip,  and  to  a  certain  lease  made,  executed, 
and  deUvered  to  the  Indiana  Mining  Compa- 
ny by  the  Wolcott  Mining  Company,  upon 
certain  properties  ther^n  more  particularly 
mentioned  and  described,  and  which  said 
lease  Is  now  being  worked  through  the  Wol- 
cott shaft,  ui>on  the  Wolcott  lode  mining 
claim,  situate  in  CaUfornIa  mining  district, 
county  of  lAke,  and  state  of  Colorado;  and 
whereaSf  the  said  party  ef  the  flnt  part  Is 
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d«rinnu  of  sening,  unlgnlns,  transferring, 
for  a  valuable  conidderatttHi,  a  part  or  por- 
tion of  hlB  aafd  Interest  In  the  said  lease, 
and  the  said  party  of  tbe  second  part  Is  de- 
slroQs  of  purchasing  an  nndlTlded  part  w 
portion  of  said  first  party's  Intwest:  Now, 
therefore,  In  consideration  of  the  premises, 
and  In  consideration  of  the  nmtnal  promises, 
coTenante,  and  agreements  between  the  par- 
ties hereto,  the  said  parties  hereto  mutnally 
promise  and  agree  as  follows,  to  wit:  The 
said  party  of  the  first  part  a^ees  to  and 
hereby  does  sell,  assign,  and  set  otot  unto 
the  said  second  party  an  nndlvlddd  one-six- 
teenth interest  of,  In,  and  to  the  said  above- 
described  lease,  which  Is  hereby  again  re- 
ferred to  and  made  a  part  hereof.  For  and 
In  conslderaUon  of  such  assignment  the  said 
second  party  agrees  to  pay  all  the  costs  or 
assessments  which  may  be  due  or  become 
due  against  the  said  on»-quarter  Interest, 
Including  the  said  one-sixteenth  herein  sold 
to  said  second  party  and  the  tbree-^teenths 
still  held  and  owned  by  the  said  first  party, 
until  the  said  assessments  shall  amount  to 
fbn  sum  of  one  thousand  dollars  (91/>00), 
and,  when  the  said  assessments  shaU  reach 
tbe  said  amount  or  enm  of  one  thousand 
dollars,  then  the  said  eecond  party  shall  and 
may  have  his  option  as  follows,  to  wit: 
First,  to  go  on  and  carry  the  said  oue-qnar- 
ter  interest,  paying  all  Uie  expenses  thereof, 
in  consideration  of  the  said  one-slzteeatb  In- 
terest; or,  second,  to  withdraw  from  said 
lease,  and  transfer  his  said  interest  therdn 
back  to  said  party  of  the  first  part,  and  in 
case  he  does  withdraw,  or  cease  to  pay  the 
assessments  against  the  said  one-quarter  In- 
terest, then  this  shall  be  and  is  a  transfer 
back  to  tbe  said  party  of  the  first  part,  and 
said  first  party  may  Immediately  take  poa- 
sesslon  thereof.  Said  second  party  further 
agrees  to  accept  and  be  bound  by  the  terms 
and  conditions  in  the  said  lease  contained. 
In  wttness  whereof,  the  said  parties  hereto 
hare  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written.  [Signed] 
&>  H.  Homer.  [Seal.]  Harry  H.  Shaw. 
[SeaL]"  On  the  5th  day  o'f  January,  1894, 
Shaw  brought  this  action  against  Homer  fM* 
the  cancellation  of  tbe  agreement,  the  re- 
Testing  In  him  of  the  title  conveyed  to  Hor- 
ner, and  an  accounting.  James  W.  Newell, 
who  was  the  manager  of  the  leased  prop- 
erty, kept  Its  accounts,  and  collected  and 
disbursed  all  moneys  in  connection  with  it, 
was  made  a  party  defendant,  for  the  pur- 
poses of  the  accounting.  The  complaint  al- 
leges that,  under  and  In  pursuance  of  the 
agreement,  Horner  entered  Into  the  enjoy- 
ment of  the  lease,  and  participated  in  Its 
profits;  that  the  proceeds  of  the  property 
during  tbe  month  of  October,  1803,  were 
ttot  safflcient  to  pay  the  costs  or  assessments 
for  work  done  upon  the  property  In  that 
month,  and  that  there  was  a  like  deficiency 
In  November  following,  but  that  Homer  re- 
fused to  pay  the  amounts  chargeable  against 


the  quarter  interest  as  prerMed  i»  tbe  agree- 

moit,  except  to  the  extent  of  one-fonrtk 
tberee/t,  although  requited  so  to  do;  and 
that  the  three-fonrths  of  the  asseesmeiitx, 
which  Homer  refused  to  pay,  were  paid  by 
Newell  out  ot  mon^  In  his  hands  belongliis 
to  the  plaintiff.  The  answer  admits  ttae  agree- 
ment, and  entrr  tqr  Htnner  Into  tbe  poooco- 
■Ion  of  one-sixteenth  intertst  transferred  by 
It,  but  dalles  that  then  was  any  deficiency 
In  the  product  of  the  leased  premises,  aa 
avened  In  the  oomitfabit,  and  denies  that 
tbtto  was  any  assessment,  or  any  necessity 
for  an  assessment  Tbe  proof  was  tbsrt,  ttom 
the  time  Homer  went  Into  possession  nnder 
the  agreement  until  the  October  following, 
tbe  receipts  from  tbe  property  eonsldocably 
exceeded  the  expenses  of  op^tli^  the  lease; 
that  diTldends  were  paid  ttom  time  to  tlnw 
to  the  parties  Interested,  and  that  after  the 
payment  of  expenses  and  dl^dends  from 
the  receipts  the  manager  had  on  hand  a  re- 
serve fund,  to  use,  If  necessary,  in  tbe  pay- 
ment of  future  expenses.  In  October  and 
November  the  total  expenses  were  %2,e06A9 
In  excess  of  the  total  receipts  for  those 
months,  and  this  sum  was  paid  oat  of  tbe 
reserve  fund.  Both  parties  agree  that,  so 
long  as  the  property  paid  its  way,  there 
was  nothing  chargeable  against  Horner.  Th€ 
occasion  of  the  dispute  is  the  deficiency  in 
October  and  November.  It  Is  contended  for 
the  plaintiff  that  the  results  of  each  month's 
operation  of  the  lease  were  determinative 
of  the  liability  or  nonllaUIity  of  Homer  for 
that  particular  month,  and  that,  If  there 
was  a  deficit  In  any  month.  Homer  must 
make  one-fourth  of  It  good  In  cash,  r^ard- 
less  of  the  reserve  fund  in  the  treasury. 
On  the  other  side.  It  Is  maintained  that  as 
long  as  there  was  sufficient  money  on  hand, 
derived  from  tbe  mine,  to  pay  all  the  operat- 
ing expenses  of  tbe  property,  there  was 
nothing  fOr  Homer  to  pay. 

We  are  disposed  to  agree  with  Homer. 
Counsel's  subdlTislon  of  the  period  referred 
to  Into  months  is  porely  arbitrary.  There  is 
nothing  in  the  agreement  to  warrant  it.  A 
division  Into  days,  weeks,  or  years  would 
be  equally  pn^jer.  We  find  no  authority  in 
tbe  language  of  the  contract  for  a  divislcHi 
at  all.  As,  during  the  whole  period,  tha« 
were  ample  funds  ayaiiable  for  all  expenses, 
and  there  was  no  necessity  for  contribution 
from  individuals,  no  liability  accrued  against 
Homer  under  the  agreement  But,  even  If 
the  facts  had  been  otherwise,  the  mere  ex- 
istence of  a  deficiency  would  not  have  given 
the  plaintiff  a  right  of  action.  Homer's 
agreement  was  to  pay  assessments.  An  "as- 
sessment," as  the  term  Is  understood  by 
mining  men.  Is  an  apportionment  among  the 
parties  interested  of  an  amotmt  of  mone^ 
necessary,  and  not  on  hand,  (or  develop 
ment  or  working  purposes.  It  must  be 
made  by  some  one  having  authority  In  tbe 
premises,  and  each  person  liable  is  entitled 
to  notice  of  the  amount  allotted  against  him. 
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and  whea  ua  mhtn  It  Is  parable,  nere  la 
no  pre  tan  Be  here  that  any  aaaeaament  was 
ever  made^  and  It  la  clear  tbat  uoae  was 
needed. 

Bat  the  Question  whether  Homer  was  In 
default  we  do  not  conceive  to  be  imixirtant. 
It  has  been  dlscnssed  by  counsel,  and  there- 
fore we  have  given  It  some  attention,  but  Its 
decitfon  In  the  plalntlfTs  favor  would  not 
dispose  of  the  case.  Conceding  all  that  is 
claimed  by  counsel  In  respect  of  the  obll^- 
tloo  assumed  by  Homer,  and  of  his  liability 
upon  It,  still  we  do  not  see  bow  this  action 
caii  be  maintained.  Boraer  agreed  to  pay 
all  aeseasments  coming  due  against  the  one- 
quarter  interest,  until  they  ahould  amount 
to  yi,OO0.  There  Is  nothing  but  a  personal 
covenant  here,  and  the  plalntllTs  only  reme- 
dy for  Its  violation  Is  an  action  at  law 
against  Homer  for  the  amount  in  default 
It  is  only  when  the  aggregate  of  the  aeeees- 
ments  reaches  $1,000  that  any  provision  Is 
made  for  revesting  the  transferred  interest 
In  the  plaintlfC.  Homer  may  then  exercise 
one  of  two  options:  First,  to  go  on  as  be- 
fore; or,  second,  to  withdraw  from  the  lease. 
And  If  he  adopts  the  latter  alternative,  ei- 
ther by  a  iormal  withdrawal  or  a  cessation 
of  payments,  his  Interest  becomes  the  prop- 
erty of  t^e  plaintiff.  It  Is  only  after  assess- 
ments to  the  amount  of  $1,000  have  accrued 
that  the  agreement  operates  upon  the  Inter- 
est Uself,  or  gives  tlie  plaintiff  any  right 
to  a  retransfer.  Before  that  point  Is  reach- 
ed, any  failure  of  (Homer  to  fulfill  his  cove- 
nant intposes  only  a  personal  liability  upon 
Um.  Accepting  the  plaintiff's  theory  of  the 
CMae,  the  total  amount  for  which  Horaw 
could  in  any  event  be  said  to  he  liable  was 
one-fourth  of  $2,696.48,  which  falls  consid- 
erably abort  of  $1,000.  It  foUows  that  this 
action.  In  which  a  cancelloUon  of  the  agree- 
ment and  a  decree  of  title  la  the  plaintiff 
are  sought,  cannot  be  maintained,  and  that 
tbe  Judgment  must  be  affirmed.  Afflcmed. 
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Oonoaaiioim— TKAiranB  of  Svook— Riobtb- ov 
AnuaiKe  CitaatTOiiB. 

1.  On  an  Issutt  as  ti»  whether  stock  in  a  ditch 
eorpo ration  was  awigaed  to  intervener,  it  was 
MTor  to  adttSt  a  deed  from  tiie  person  In  whose 
name  the  stodt  stood  to  Intervener  of  land 
which  was  supplied  with  water  from  the  dltdi, 
thonsb  it  coaveyed  all  grantor's  right  to  water 
pertaining  to  the  land. 

B.  A  party  who.  disresardlng  admisaions  in 
a  pleading,  tntrodvcM  eiiaenoe  n  bound  by  the 
•ndsDCe. 

3.  Under  Gen.  St.  S  269,  ^roridrng  that  no 
transfer  of  stock  shall  be  valid  Tinle^s  it  shall 
be  entered  on  tbe  books  of  the  company  within 
00  days  from  its  date,  a  charge  that  a  sale  and 
delivery  of  stock  without  transfer  on  the  books 
of  the  company  within  GO  days  Is  good  as  to  all 
persons  having  notice  thereof  was  error,  on  an 
Issne  l»etweea  an  attacbli«  creditor  of  the  per- 
son in  wluse  name  the  stock  stood  and  a  pn^ 


diaser  of  the  stock;  the  only  demand  by  the 
porchaser  fbr  an  entry  of  the  transfer  having 
been  made  beftnre  eome  of  the  ntodt  had  been 
assigned  to  him  and  before  certlfieates  for  the 
rest  had  been  Issued. 

Appeal  from  district  court,  Bonlder  county. 

Acdon  by  the  First  Naflotul  Bank  aC  hang- 
mont  against  Lewis  H.  Dickson  and  aootlier. 
An  attachment  was  levied  on  stock  standing 
In  the  name  ctf  defendant  IHctoon,  and  Ver^ 
wm  P.  Hastings  and  another  filed  a  petltloB 
in  intervention.  Judgment  was  rendered  for 
Intemoers,  and  plaintiff  tppeela  Reversed. 

B.  li.  Carr  and  F.  F.  Secor,  for  appellant. 
H.  il.  Minor  and  J.  T.  Atwood.  Cor  Qppellees. 

THOMSON,  J.  On  the  9th  day  of  April, 
1S92.  tbe  £^ist  NaUonal  Bank  of  LoDgmont 
commenced  Its  action  against  Lewis  H.  XHck- 
Gon  and  J.  B,  Wbeatley  to  recovw  tbe  amount 
of  an  Indebtedness  alleged  to  be  due  It  from 
them.  A  writ  of  attachmrat  was  issued  In 
the  cause;  which  was  executed  by  levy  upon 
5^  shares  of  the  stock  of  the  Ollguchy  Ditch 
Company  and  6  shares  of  the  stsck  of  the  OU- 
garciiy  Extension  Ditch  Company,  all  of  this 
stock  standing  upon  the  books  of  the  com- 
panies in  the  name  of  the  defendant  Dick- 
son. The  attachmant  was  made  in  the  stat- 
utory manner,  1^  delivering  a  cob¥  ot  tbe 
writ  to  tbe  secretary  of  each  company,  and 
receiving  from  him  a  certificate  of  the  num- 
ber of  aliaxes  In  Dickson's  name  upon  his  ooni- 
pany's  books.  On  the  dth  day  of  May,  1S92, 
Vernon  P.  Hastings  and  Jenide  A.  Haatlpgi 
died  their  petition  in  luterventlon  in  the  cause, 
alleging  that  they  were  the  owners  of  tbe  stock 
attached,  and  that  the  plaintiff  knew  they 
were  such  owners  before  causing  the  writ  to 
be  levied,  aai  psaylag  appropriate  xeUef. 
The  phUntlff  aoaweied  that  In  Uay.  IfiOl, 
Dickson  assigned  and  delivered  tbe  stack  in 
Question  to  the  Interveners,  but  that  they  bad 
not,  prior  to  tbe  Instttutlan  of  the  suit  and 
levy  of  the  attacbment,  caused  tbe  atoek  to  be 
transferred  en  tiie  books  of  the  oampaoiea  Is- 
suing It;  or  taken  any  steps  to  [HXicnre  Us 
transfei:  The  allegation  in  the  petitton  of  the 
plaintiff's  IcDOwledge  of  the  ownash^  <tf  tbe 
stock  by  the  Intervenem  was  not  denied.  The 
repHcatlon  was  that  the  stock  was  pnicbased 
by  the  Interveners  from  Dldksoa).  and  assigned 
and  delivered  to  them  by  him,  on  the  23d  day 
of  June,  1881,  and  that  be  At  tbe  oamc  time 
gave  them  a  written  order  upon  the  ■ais'etBzy 
directing  him  to  enter  tbe  proper  transfw. 
The  same  x>ersott  api»ears  to  bare  been  aecre- 
tai^  of  both  companies.  It  Js  also  arccred 
that  the  petitioaers,  on  tbe  same  day,  present- 
ed the  order  to  tbe  secr^ry,  InfiHined  him 
that  they  had  purchased  tbe  stock  and  were 
its  ownere,  and  requested  him  to  transfer  it 
on  tbe  books  <tf  the  comiuinles,  but  he  refused 
to  do  80,  alleging  as  his  reason  that  there  was 
an  assessment  against  the  stock,  and  that 
the  by-laws  of  the  companies  forbade  a  trans- 
fer until  the  aasessment  was  paid.  On  mo* 
tlon  of  the  plalntUE,  judgment  was  «Btared 
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cpon  thesi;  plcailin;^  In  Its  faror,  and  against 
tlm  interreoers.  The  latter  appealed  to  this 
ct  Lirt,  where  the  judgment  waa  reversed,  and 
tlie  cause  remanded  for  a  trial  of  the  Issues 
of  fact  Hastings  v.  Bank,  4  Colo.  App.  419, 
3ij  Pac.  618.  In  accordance  with  our  decision, 
a  trial  of  the  cause  was  had,  resulting  In  a 
judgment  In  favor  of  the  Interveners,  upon  a 
v[>rdlct  that  they  were  entitled  to  the  posses- 
sion of  the  stock  and  that  its  value  was  $1,125. 
From  this  judgment  the  plaintiff  appeals. 

There  la  a  singular  disagreement  between 
tlie  admissions  of  the  pleadings  and  the  evi- 
dence in  the  case.  The  answer  to  the  petition 
III  Interrention  allies  that  all  of  the  stock  tn 
(.ontroversy  was  assigned  and  delivered  by 
Dickson  to  the  Interveners  In  May,  1891.  The 
replleatioQ  avers  the  assignment  and  delivery 
to  have  been  made  on  the  22d  day  of  June, 
1891.  Dickson's  order  upon  the  secretary  Is 
dated  June  22,  1891,  and  the  testimony  of 
Vernon  P.  Hastings,  one  of  the  Interveners, 
was  that  it  was  written  on  the  day  of  its  date, 
und  that  on  that  day,  and  Immediately  after 
receiving  It,  he  demanded  the  transfer  ot  the 
stock.  While  the  answer  and  replication  dif- 
fer as  to  the  date  of  the  assignment,  they 
both  agree  that,  at  the  time  when  Hastings 
said  he  presented  the  order  to  the  secretary, 
:ind  requested  the  transfer,  all  of  this  stock 
had  been  assigned  and  delivered  to  the  in- 
terveners. But,  notwithstanding  this  condi- 
tion of  the  pleadings,  the  Interveners  Intro- 
duced In  evidence  the  several  certificates  of 
the  stock  in  dispute.  There  were  three  of 
these  certificates,  all  issued  to  Dickson,  and 
assigned  by  him  to  the  Interveners.  One  cer- 
tificate, for  3%  shares  of  the  stock  of  the  011- 
garehy  Ditch  Company,  was  Iraued  on  the  18th 
day  of  March,  1891;  one,  for  2  shares  of  stock 
in  the  same  company,  was  Issued  on  the  9th 
day  of  July,  1891;  and  one,  for  6  shares  of 
the  stock  of  the  Oligarchy  Extension  Ditch 
(Company,  was  Issued  on  the  9th  day  of  July, 
1S81.  The  date  of  the  assignment  of  the  two- 
share  certificate  was  July  10, 1891.  The  others 
were  assigned  In  blank.  Mr.  Hastings,  In  the 
course  of  his  testimony,  stated  that  he  re- 
ceived all  these  certificates  at  the  time  the 
assignments  were  written,  and  that  they  w^e 
Avrltten  on  the  10th  day  of  July,  1891.  The 
transaction  concerning  the  certificates  was  had 
with  this  witness,  Vernon  P.  Hastings,  who 
was  the  only  one  of  the  interveners  who  testi- 
fied, and  was  the  only  witness  who  testified 
upon  the  subject  of  the  certificates  and  their 
assignment  It  conclusively  appears  from  the 
evidence  that,  at  the  time  he  demanded  the 
transfer  of  stock,  two  of  the  certlflcatM  were 
Dot  In  existence  at  all,  and  the  Interveners 
had  no  title  ot  any  kind  in  the  other.  The  fol- 
lowing Is  a  copy  of  Dickson's  order:  "Long- 
uiont,  Colo.,  June  22,  1891.  Secretary  Oligar- 
chy Ditch  Company:  Please  transfer  to  Ver- 
non P.  Hastings  and  Jennie  A.  Hastings  16 
Kbares  of  Oligarchy  Ditch  stock,  and  all  my 
Interest  in  the  Oligarchy  extension  ditch  and 
i><aorT(^.   U  H.  Dickson."  Xt  win  be  aeen 


that  tUB  order  did  not  nqncBt  llw  transfer  of 
the  specific  stock  In  controversy.  It  seems, 
from  the  evidence,  to  have  been  given  In  pur- 
suance ot  some  agreement  or  understanding 
between  Diclcson  and  the  interveners,  wbich 
was  regarded  by  the  parties  as  amounting  to 
a  purchase  of  ditch  stock;  but  it  could,  have 
no  reference  to  tlie  shares  represented  by  two 
of  these  certificates,  because  they  hod  not 
yet  been  Issued,  and  it  was  inoperative  as  to 
those  represented  by  the  other,  even  if  the  In- 
tention was  to  Include  them,  because  Dick- 
son had  not,  at  the  time,  made  any  transfer  of 
his  title  in  them  to  the  Interveners.  For  the 
purpose  of  showing  a  transfer  to  the  inter- 
veners of  title  to  ditch  stock,  they  introduced 
in  evidraice,  against  the  plaintiff's  objection,  a 
deed  executed  to  them  by  Dickson  on  May  1, 
1891.  conveying  to  them  a  certain  tract  of 
land,  and  all  the  water  rights  In  any  way  per- 
taining or  t>elonging  to  the  land.  The  deed 
was  Improperly  received.  Water  rights  be- 
kmging  to  land  and  stock  In  a  ditch  corpora- 
tion are  two  essentially  different  kinds  of 
property,  A  real-estate  owner  may  have  the 
right  to  water  for  the  purpose  of  in1gatfii£ 
Ills  land  without  owning  any  ditch  stock,  and 
a  stockholder  In  a  ditch  company  may  be 
without  right  to  water  for  Irrigation  or  with- 
out land  to  Irrigate.  Water  rights  for  irriga- 
tion are  r^^rded  as  real  property,  and  shares 
of  stock  in  a  corporation  are  personal  prop- 
erty. The  deed  conveyed  all  rights  In  water 
pertaining  to  the  land  described  for  the  pur- 
pose of  its  Irrigation,  but  It  no  more  convey- 
ed the  grantor's  watw  stock  than  It  conveyed 
his  horses.  As  the  interveners  disregarded  tbe 
admissions  of  the  pleadings  concerning  tbe 
assignment  and  ddivery  of  the  stock,  and  In- 
troduced evidence  upon  the  subject,  they  are 
Iwund  by  their  evidence,  which  Is  conclusive 
that  the  demand  of  transfer,  averred  and  tes- 
tified to^  did  not  and  could  not  apply  to  the 
greater  portion  of  the  stock  In  question,  and 
that,  as  to  the  residue.  It  was  nugatory.  No 
atepa  were  ever  taken,  after  the  assignment 
and  delivery  of  the  stock  to  the  Interveners, 
to  procure  its  transfer  upon  the  books  of  the 
corporation,  and  there  is  therefwe  no  ques- 
tion of  diligence  fn  the  case. 

It  only  remains  for  us  to  consider  how 
the  interveners*  rights  in  this  proceeding 
are  affected  by  the  pialntiflf's  knowledge  of 
the  fact  that  tbe  stock  bad  been  purchased 
by,  and  assigned  to,  them.  Knowledge  In 
the  plaintiff  of  their  tlUe  Is  admitted  by 
the  pleadings,  and  the  evidence  tends  to 
show  that  It  received  notice  of  the  assign- 
ment after  It  was  made,  and  prior  to  tbe 
attachment  levy.  The  trial  court  was  <rf 
the  opinion  that  a  sale  and  delivery  of  cer- 
tificates of  stock  In  an  Incorporated  ditch 
company,  without  transfer  upon  Its  books, 
was  good  between  the  parties  to  the  trans- 
action and  as  to  all  others  having  notice 
thereof,  and  so  instructed  the  jury.  In  the 
absence  of  any  statute  upon  the  snbjeet,  the 
Instaructlon  would  not  be  rabject  to  eiltl- 
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cism.  But  our  statute  provides  that  no 
transfer  of  BtocI:  shall  be  valid  for  any  pur- 
pose, except  to  reader  the  person  to  whom 
It  shall  be  transferred  liable  for  the  debts 
of  the  company,  unless  It  shall  have  been 
entered  In  the  proper  book  of  the  company 
within  60  days  from  the  date  of  the  trans- 
fer, by  an  entry  showing  to  and  from  whom 
transferred.  This  provision  applies  to  all 
corporations  except  railroad  and  telegraph 
companies.  Gen.  St  S  269.  There  Is  not 
much  room  for  construction  ot  this  language. 
The  assignment  of  stock  certificates  vests 
In  the  assignee  an  Inchoate  title,  which  for 
60  days  has  the  effect  of  a  complete  title; 
but  unless,  within  that  time,  It  Is  perfected 
by  the  entry  of  the  transfer  upon  the  books 
of  the  company.  It  expires,  and  the  transfer 
becomes  iDvalld.  The  title  of  the  assignor 
has  not  been  divested,  and  the  stock  Is  sub- 
ject to  attachment  at  the  suit  of  bis  cred- 
itors. See  Conway  v.  John,  14  Colo.  30,  23 
Pac.  170.  But  the  statute  ought  not  to  be 
so  construed  as  to  require  an  Impossibility, 
or  hold  an  assignee  who  has,  without  avail, 
made  every  effort  within  his  power  to  pro- 
cure a  transfer  upon  the  books  in  accord- 
ance with  the  law,  responsible  for  his  fall- 
are,  especially  as  against  one  acquainted 
with  the  facts.  Such  Is  the  view  taken  by 
the  supreme  court  In  Weber  v.  Bullock,  19 
Colo.  214,  35  Pac.  183.  In  that  case  Mr. 
Justice  Goddard,  speaking  for  the  court, 
said:  "Shares  of  stock  are  liable  to  attach- 
ment and  are  the  subjects  of  sale,  delivery 
of  possession  being  eraentlal  to  a  complete 
transfer  of  title,  as  In  the  sale  of  other 
personal  property.  The  evident  intent  and 
purpose  of  the  statute  la  to  guard  against 
the  f  raudnl«it  or  secret  disposition  of  stock, 
by  making  it  the  duty  of  the  holders  thereof 
to  procure  a  transfer  upon  the  books  of  the 
company,  and  thus  fnmlsh  record  evidence 
of  their  title  and  possession;  and  a  vendee 
assignee  of  stock,  who  ignores  or  willful- 
ly disregards  the  requirements  of  the  stat- 
ute by  neglecting  to  have  the  same  trans- 
ferred upon  the  books  of  the  company,  may 
suffer  the  penalty  of  having  the  stock  sub- 
jected to  the  payment  of  his  vendor's  debts. 
But,  npon  the  same  principle  that  the  re- 
tention of  the  possession  of  chattels  by  a 
vendor  may  be  explained  by.  showing  that  a 
ddlvery  was  Impossible,  thereby  rebutting 
any  Inference  of  fraud,  the  failure  to  have 
the  transfer  of  the  stock  made  upon  the 
books  of  the  company  may  be  shown  to  be 
without  fault  on  the  vendee's  part,  and  that 
such  failure  occurred  notwithstanding  his 
honest  but  ineffectual  effort  to  comply  with 
the  requirements  of  the  statute.  Notwith- 
standing a  compliance  with  the  requirement 
of  the  statute  is  essential  to  a  transfer  of 
the  legal  title  to  the  stock,  as  held  In  the 
Conwaj-John  Case,  non  constat  that  courts 
of  equity  will  not  protect  such  title  or  equi- 
table right  aa  tbe  asidgnea  of  the  certiflcate 
mmj  liaT*  wlm  the  question  Ilea  betmaa 


such  assignee  and  the  attaching  creditor  of 
-his  assignor  as  to  which  has  the  better  ti- 
tle, wlien  It  appears  that  the  assignment  Is 
prior  In  time  to  the  attachment,  and  made  in 
good  faith  and  upon  a  valuable  considci-a- 
tlon,  and  where  the  assignee  has  done  all 
in  his  power  to  comply  with  the  require- 
ments of  tbe  statute,  and  la  prevented  fiom 
obtaining  such  transfer  as  the  law  requires 
by  the  fault  of  others,  and  not  from  any 
neglect  on  his  part" 

The  foregoing  eximsition  of  the  law  is 
binding  uiwn  us,  and  is,  moreover.  In  en- 
tire accord  with  our  own  views  upon  tbe 
subject  It  will  be  seen  that,  while  it  is 
held  that  the  want  of  proper  transfer  will 
be  excused  where  diligent  effort  has  been 
ineffectually  made  to  procure  It  and  the 
failure  Is  not  the  result  of  any  fault  or  neg- 
lect of  the  holder  of  the  stock,  yet  it  Is  also 
held  that  he  must  do  what  is  In  his  power 
to  secure  compliance  with  the  statute.  He 
cannot  safely  ign<»e  or  disregard  its  re- 
quirements. His  duty  in  the  premises  Is 
clear,  and  if  he  voluntarily  neglects  It,  be 
Is  not  In  a  position  to  complain  when  the 
statutory  provision  making  his  title  Invalid 
Is  Invoked  against  him.  It  follows  that  the 
Instruction  was  erroneous.  The  plaintiff, 
having  knowledge  of  the  original  assign- 
ment, is  presumed  to  have  had  knowledge 
of  what  subsequently  occurred  in  relation  to 
the  stock.  If  the  want  of  transfer  upon  the 
books  was  the  fault  of  the  companies'  of- 
ficers charged  with  the  duty  of  entering  It 
and  not  the  fault  of  the  Interveners,  the 
plaintiff,  by  virtue  of  Its  first  knowledge, 
which  put  It  upon  Inquiry  as  to  any  steps 
afterwards  taken  by  them  to  perfect  their 
title,  wonid  be  affected  with  notice  oi  that 
fact;  but  as  the  interveners,  after  receiv- 
ing the  stock,  made  no  attempt  whatever 
to  procure  the  required  entry  of  transfer, 
and  aa  the  time  allowed  them  for  that  pur- 
pose had  expired  long  before  the  levy  of 
the  writ  the  knowledge  which  the  plaintiff 
had  amounted  (mly  to  knowledge  that  the 
interveners,  by  their  default,  had  lost  their 
right  to  tbe  stock,  and  that  It  belonged  to 
their  assignor,  and  was  subject  to  attach- 
ment at  the  suit  of  bis  credltrars.  We  can- 
not do  otherwise  than  rerene  tbla  JndK* 
meat  Reversed. 


Id  re  BANE& 
(Supreme  Court  of  Kansas.  Dee.  7, 1895.) 

COHSTITDTIOirAL  LaW— LiBEBTT   Of  fBS  PRBBS — 
IhHORAI,  PUBLlCATIONa 

1.  Chapter  161  of  the  Laws  of  1891,  enti- 
tled an  "Act  to  [w<Aibit  the  editlnK.  publishing, 
circulating,  dlBseminatiog  and  seTung  of  cer- 
tain classes  of  newspapers  and  other  publica- 
tloDS."  is  constitutional  and  valid. 

2.  In  order  that  a  publication  may  fall 
within  the  terms  of  said  act  as  being  "devoted 
largely  to  the  publication  of  acnndalsf,  lech- 
«y,  assignations,  intrigues  between  men  and 
womea,  and  Immoral  eoodaet  of  persons,"  It  Is 
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not  necenaiT  Iftst  mon  than  half  fbe  eohuom, 
or  any  ethev  detoitw  number,  be  filled  with 
snch  itvnii;  It  is  miffieient  if  nch  items  are  a 
promiDent  featnre^  and  aipedallr  cbaracteriatic 

of  the  pabHcatlon. 
(Srllabos      tiie  Court) 

A|ipUcatlon  117  Jonatban  Banks  Cor  a  writ 
of  habeas  oarpos.  Petitioner  remanded. 

H.  h.  Strcdun,  for  petttkner.  O.  P.  Bnttiav 
Jtordf  fbr  veapondfliil. 

ALIiBN,  J.  1%*  pctltioDer,  Jooathan 
Baoks,  wae  arrested  on  a  warrant  Issued  by 
B.  L.  Carney,  Esq.,  a  justice  of  the  peace  of 
IfeETcn  worth  coonty,  on  a  charge  of  haTlng 
sold  the  Kansas  CHy  Sunday  San,  alleged 
to  be  a  newspaper  "devoted  largely  to  the 
pnbllcatlon  of  senndabs,  ledaery,  assigna- 
tions, Intrfgnes  between  mm  and  WMnen, 
and  immoral  eondnct  of  persons,"  in  viola- 
tion of  chapter  ItH  of  the  Laws  of  1891.  A 
preliminary  examination  was  had,  and  be 
was  required  to  give  bond  In  the  snm  of  $500 
for  hlB  appearance  at  the  next  term  of  the 
tQstriet  oonrt,  and  in  defiinlt  thereof  he  was 
confined  hi  the  jail  of  Leavenworth  county. 
From  this  restraint  he  asks  to  be  dlBCharged, 

It  is  contended  that  said  chapter  161  Is  void 
because  tn  contravention  of  section  11  of  the 
bill  of  righto,  which  reads:  "The  Uberty  of 
the  press  shall  be  inviolate,  and  all  persons 
may  freely  speak,  write  or  pnbUsh  their  sen- 
tfanents  on  an  subjects,  being  responsible  for 
the  abuse  of  such  right,  and  In  all  civil  or 
criminal  actions  for  libel  the  tnith  may  be 
given  In  evidence  to  the  jury,  and  If  It  shall 
appear  that  the  alleged  libelous  matter  was 
published  for  ^stiflable  ends  the  accused 
party  shall  be  acQnttted."  The  act  under 
consideration  was  not  passed  to  prerent  the 
pnbl!catli»i  of  llb^s,  nor  to  suiq>re«s  papers 
Indulging  In  such  pubIlcatlou8>  but  to  pre- 
vent the  publlcatlou  and  sale  at  newspapers 
especially  devoted  to  the  pnbHcation  of  scan- 
dals and  accounts  of  lecherous  and  Immoral 
conduct.  Without  doubt,  a  newspaper,  the 
most  prominent  feature  of  which  is  Items  de- 
tailing the  Immoral  conduct  ot  Indtvlduals, 
spreading  out  to  public  view  an  unsavory 
7D»8s  of  corruption  and  moral  degradation,  Is 
calculated  to  taint  the  social  atmai^b«re, 
and,  by  describing  Id  detail  the  means  re- 
sorted to  by  Immoral  persons  to  gratify  thetr 
propenBltles,  tends  especially  to  corrupt  the 
moi-als  of  the  young,  and  lead  them  into 
Tlclous  paths  and  Immoral  acts.  We  enter- 
tain no  doubt  that  the  legislature  has  power 
to  suppress  tUa  class  of  publications,  wlth- 
out  In  any  manner  violating  the  constitution- 
al liberties  of  the  press. 

The  examining  magistrate  has  found  that 
the  copy  of  the  Sun  which  is  filed  with  the 
petition  In  this  case  fills  the  description  of  a 
newspaper,  the  publlcatLom  and  sale  of  which 
is  prohibited  by  the  act  There  is  abundance 
ta  the  paper  to  support  this  finding.  The 
words  "largely  devoted"  do  not  necessarily 
Imply  that  aasr  ecstaln  percentaga  at  0ie 


columns  of  the  paper  shall  be  flQed  with  the 
prt^blted  matter,  but  tb^  do  Imply  that 
this  shall  be  a  prominoit  feature  of  the  pub- 
lication; that  special  attention  shall  be  de- 
voted to  the  publication  of  scandalous  ttma. 

Tbsn  is  no'foTce  In  the  comtenUon  that  tba 
tMe  to  the  act  is  defective.  Tba  petitioner 
will  be  remanded  to  the  custody  ot  tbe  aher- 
ifl.  All  the  justleea  cOucanin£> 


OZTT  OF  ARGBirmng  t.  AiroaBSON, 

Judge. 

(Supreme  Cburt  of  ic»nfut^  Sec.  T,  18DBl) 
JCakduiob  to  Coort— Rbmbdt  bt  Ebwhl 
Where  the  judgment  of  a  trial  court 
has  been  reversed  bj  this  court,  and  a  mandate 
iwoed  directing  that  a  demorzer  to  the  plain- 
tiff's evideoce  m  anstained,  and  a  jodgmait  en- 
tered in  favor  of  the  defendant  for  costs,  and 
where  such  mandate  has  been  literal^  obeyed, 
bat  the  trial  court  thereafter  grants  the  pon- 
tiff a  new  trial,  htld,  that  mandamus  Is  not 
the  proper  proceeding  to  Institute  in  this  conzt 
for  the  putpose  of  reviewing  and  setting  a^e 
the  order  of  the  trial  court  grandng  waSh  Bew 
triaL 

(Syllabus  by  tiie  Coivt.) 

Mandamus  by  the  dty  of  Argentine  agalnat 
Thomas  P.  Anderaon,  jndga  Motkm  to 
quash  sustained. 

'nios.  J.  WMte  and  H.  A.  Ball^,  for  phUn- 
tlfl.    J.  F.  Frankey,  for  defendant. 

ALLBN,  J.  It  appears  from  the  alterna- 
tive writ  of  mandamus  issued  In  this  case 
that  an  action  was  eommeoeed  in  the  court 
of  common  pleas  of  Wyandotte  county  by 
G.  H.  Simmons  et  aL  against  the  dty  of 
Argentine  et  aL  to  enioln  the  collection  of  a 
special  tax,  and  that  judgmoit  was  rend^^ 
therein  la  favor  oC  tbe  piaintifFB.  l%e  case 
was  brought  to  this  eonrt  for  review,  and 
the  judgment  of  the  court  of  common  pleas 
was  revened,  and  the  cause  remanded,  with 
dlrectlODS  to  sustain  tiie  d^endants'  demurs 
rcr  to  the  plalatifFs'  evidence,  and  redder 
Jnc^meat  therecm  ki  favw  of  the  ct^.  City  of 
Argentine  v.  SImmona,  M  Kan.  098^  39  Pac 
ISL  Thereafter  a  mandate  was  duty:  iasned 
to  the  court  <tf  common  pleas  to  carry  into 
effect  the  judgment  of  thla  court  Tta  plain- 
tiffs then  filed  a  motion  for  a  rehearing  tai 
this  court,  aad  for  a  modificatlott  oi  tbe  maiK 
date^  On  the  30tb  of  April,  189G,  tUs  kh»- 
tion  was  overruled.  On  tlie  ad  day  of  May, 
following,  the  plalntlfts  filed  a  motion  for  a 
new  trial  In  the  court  of  common  pleaa.  On 
the  6th  of  June,  on  motion  of  the  defendant 
Judgment  was  ottered  by  tbe  court  of  com- 
mon pleas  in  accordance  Wltli  the  mandate 
of  this  court  On  the  15th  of  June  the  mo- 
tion of  the  plaintiffs  for  a  new  trial  was 
be^rd,  over  tbe  objection  of  tba  defeodanl; 
and  sustained  so  tar  as  to  allow  the  plain* 
tiffs  to  prove  the  insufflt^eacy  tba  p^lti<Bi 
toe  the  improvemeDt  fw  wMcb  tbe  tar  was 
lerled.   On  ttae  Uth  at  a^ptembut,  UK,  tte 
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defendant  filed  *  motloo  to  set  aside  the 
wder.  TbiM  mottDn  was  overruled  on  the 
4Say  It  was  filed.  On  application  of  the  city 
an  AltamatlTe  writ  of  mandamuB  waa  issued, 
commanding  the  defendant  Anderson,  aa 
Judge  of  the  coort  of  common  pleas,  to  set 
aside  the  order  anting  a  new  trial,  and 
enter  final  Judgment  in  t&voT  of  the  defend- 
ant, or  show  canst  t>eforie  thta  coart  The 
defendant  moTes  to  quash  the  writ. 

This  case  Is  unlike  that  of  Duffitt  v.  CrOTier, 
30  Kan.  150, 1  Pac.  69.  In  that  case  special 
Sndtngs  of  fiict  had  been  made  by  the  court, 
on  which  this  court  directed  what  Judgment 
abonld  be  entered.  On  the  retam  of  the 
tuudate,  Instead  of  entering  Jodgment  In 
oDedtence  to  its  command,  the  Judge  pro- 
ceeded to  hear  further  teatlmony  and  make 
additional  findings.  In  this  case  the  man- 
date of  this  court  has  been  Hterally  obeyed. 
Tbe  only  real  purpose  of  this  proceeding  Is 
to  set  aside  the  order  granting  the  plaintiffs 
lea-Te  to  introduce  farther  testimony  m  a 
partlcnlar  branch  of  the  case,  Mandamua  Is 
not  a  ^per  action  for  the  purpose^  Tbe  or- 
der Is  one  that  may  be  reviewed  on  petition 
In  error.  As  to  the  right  of  the  court  at 
common  pleas  to  entertain  a  motion  for  a 
mm  trial  In  a  ease  where  this  eonrt  1ms  re- 
Tersed  its  Judgment  and  directed  ttiat  a 
denmrrer  to  the  plahitMrs  evidence  be  sus- 
tained, we  express  no  opinion,  but  prefer  to 
leave  the  Question  for  determination  when 
propeHy  presented.  The  motion  to  quash  the 
writ  is  auBtained,  and  Judgment  will  be  en- 
tered against  the  plaintiff  for  costs.  All  tbe 
jBSfices  coDcnrzlns. 


ALDRIOH  et  aL  T.  BOIOB  et  al. 
(Supreme  Court  of  Kansas.  Dee.  7,  1899.) 

QciBTiso  Title  —  Fleadiho  —  Jupgubnt  Libn  — 

SCMBQUBMT  OoCDPATIoy  AB  HoMEBTBi.D. 

1.  la  an  action  to  qaiet  tbe  title  to  Beveral 
lots  of  land,  and  wbere  the  alI«gatione  of  tbe 
petition  are  uaqnestionably  good  aa  to  a  part  of 
4iem,  a  general  demurrer  thereto,  that  the  pe- 
tition does  not  state  sufficlmt  facts,  cannot  >» 
anstained. 

2.  The  record  ezftmlned,  and  kM  to  saffl- 
<Asntly  ebow  that  tbe  equitabie  title  to  the  prop- 
erty KTied  upon  and  sold  to  satisfy  a  Judgmoit 
lien  was  !n  the  jadgment  debtor. 

8.  Wh«e  a  Jadement  lien  has  attached  to 
land,  no  snbseqnent  occupation  of  the  same  as  a 
bomeBtsad  bj  tbe  debtor  affects  tbe  wtsnt  or 
validity  of  the  lien. 

(SyUabBS  by  tbo  Court) 

nrror  from  district  court,  Cherokee  coun- 
ty; J.  D.  McCue,  Judge. 

Action  by  J.  H.  Bolce  and  others  against 
Alice  H.  Aldrlcb  and  others.  Judgment  tor 
plaintiffs,  and  defendants  bring  error.  Af- 
Ormcd. 

B.  a  Boot,  for  jOalntUts  tat  enm.  W.  F. 
Saw  And  Blttw  ft  BIddmore,  for  defendants 
in  error. 


JOHNSTON.  3.  This  action  was  brought 
by  J.  H.  Bolce,  William  F.  Bapp,  and  J. 
Shoman  to  qotet  tiie  tttie  to  three  lots  in 
Galena  which  was  clouded  by  a  claim  oC 
title  made  by  Alice  H.  Aldrich  and  her 
husband,  Josepb  B.  Aldrich.  H.  B.  Aldrich 
and  Laura  I*.  Aldrich  were  husband  and 
wife,  and  bad  two  chlldrm,  named  Josepb 
and  Mary.  They  resided  In  the  state  of 
New  York,  but  owned  property  In  the  West» 
and  the  title  to  tbe  lots  In  question  was  in 
tbe  wife,  Laura  L.  Aldrlcb,  at  the  time  of 
her  death,  on  December  10,  18Sa  On  March 
8,  1888,  H.  B.  Atdricb  and  Battle  J.  Aldrich 
were  married,  and  subsequentiy  there  was 
bom  to  tbem  a  daughter.  Shortly  before  ber 
death,  Laura  I*.  Aldrich  executed  a  will,  in 
which  she  bequeathed  bu*  pn^erty,  includ- 
ing that  In  controversy,  to  ber  husband,  H. 
B.  Aldrlcb.  and  it  Is  alleged  that  it  was 
transferred  to  him  under  an  agreement  that 
tbe  property  wae  to  be  held  by  blm  in  trust 
for  tbe  two  children,  Joseph  and  Mary,  and 
was  to  be  divided  between  tbem  when  they 
eould  agree  on  a  division  of  tbe  property. 
Jos^b  Intennarrled  with  AUee  H.,and  Mavj 
was  married  to  B).  B.  Sapp,  all  of  whom, 
together  with  tiie  second  wife,  Hattle  J, 
Aldrich,  and  her  Infant  daughter,  were  made 
turtles  defendant  In  tbe  latter  part  of  1880 
Joseph  and  Mary  agreed  upon  a  division  ot 
the  property  held  In  trust  for  tbem  by  their 
father,  and  this  was  done  at  his  earnest 
selidtation.  Afterwards  be  executed  deeds 
conveying  to  Mazy  the  property  allotted  to 
ber;  but  it  appears  that  Joseph  was  in- 
volved In  financial  troutAes,  and  the  conTey- 
ance  to  blm  was  delayed.  On  January  18, 
1890,  H.  B.  Aldrich  suddenly  died  Intestate. 
Soon  afterwards,  tbe  heirs,  who  all  conceded 
that  tbe  pr^rty  allotted  to  Joseph  belong- 
ed to  him.  Joined  In  wbat  was  nndmstood 
to  be  a  cwiveyance  of  the  property  to  falm, 
but  no  grantee  was  named  la  ttte  Instnt- 
meat  It  was,  however,  delivered  to  Josepb, 
and  8irt)sequently  the  name  of  bis  wife  was 
written  In  the  deed  as  grantee.  It  appears 
that.  In  1880,  a  Judgment  was  recovered 
sgainst  JcMScph  In  tbe  dlstrlet  cowt  of  Cher- 
okee conn^  for  $1,883.70;.  Under  an  «cft- 
eution  tssned  January  20,  tBO(K  the  prop- 
erty in  question  was  levied  upon  as  tbe 
pn^wty  of  Joseph,  and  on  March  8,  1600, 
was  eold  by  tbe  sheriff  to  J.  H.  Bolce,  who 
afterwards  conveyed  an  undivided  one-third 
to  each  of  his  codefendaats  In  error^  Im- 
mediately after  the  sale  and  conveyance 
Bolce  took  pDSsesskm  of  the  lots,  b«t  within 
a  few  wedu  afterwards  Joseph  and  bto  wife, 
wlio  had  been  la  Massaehosetts,  came  to 
B^ansas,  and  in  Bome  way  gtlnod  an  ceo- 
trance  to  one  of  the  houses  «i  the  lots  In 
controversy,  and  continued  to  occupy  the 
same  until  tbe  trial  occurred.  In  addition 
to  the  claim  tiiat  the  titie  to  the  pinpertx 
was  In  Alice  H..  tbe  wife  of  Joseph,  ttiegr 
daim  that  It  was  tiielr  homestead,  aad  wm 
therefbre  exempt  from  sale  on  ezMattoUk 
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but  the  court  decided  all  tbe  Issues  against 
tbem. 

They  first  contend  that,  as  the  petition 
showed  that  they  were  In  the  occnpancy  of 
one  of  the  lots,  the  statutory  action  to  quiet 
title  could  not  be  maintained,  and  that  the 
demurrer  filed  by  them  should  hare  been 
sustained.  The  allegations  of  the  petition 
are  probably  full  enongh  to  entitle  the  plaln- 
tiCFa  below  to  the  equitable  relief  which  th^ 
sought.  Independent  of  the  statntory  ac* 
tion.  If,  however,  we  treat  It  as  a  statn- 
tory action  to  quiet  title,  the  ovemillng  of 
the  demurrer  must  be  held  to  have  been 
correct.  Under  any  Interpretation  of  the 
averments  of  the  petition,  it  appears  that 
the  plaintiffs  were  In  the  actual  possession  of 
two  of  the  lots  at  the  commencement  of  the 
action,  and,  as  to  them.  It  undoubtedly  stat- 
ed a  good  cause  of  action.  The  demurrer 
t>eing  general,  to  the  entire  petition,  it  was, 
in  any  event,  properly  overruled. 

It  Is  next  contended  that  the  evidence 
falls  to  sustain  the  finding  and  Judgment  of 
the  court,  and  that,  under  the  facts  In  the 
case,  the  title  to  the  property  was  In  Alice 
H.  Aldrlcb,  and  not  in  her  husband,  and 
was  therefore  not  subject  to  levy  and  sale 
for  the  payment  of  his  debts.  This  claim 
Is  hardly  available  In  the  state  In  whit^  we 
find  the  r^ord.  It  does  not  show  In  any 
legal  way  that  It  contains  all  the  testimony 
that  was  heard  by  the  trial  court  If  we 
should  treat  the  evidence  In  the  record  to  be 
complete,  we  think  It  is  amply  sufficient  to 
sustain  the  findings  of  the  court  It  Is  con- 
ceded that  H.  B.  Aldrich  held  the  property 
In  trust  for  the  two  children,  Joseph  and 
Mary.  The  trust  was  folly  recognized  and 
often  stated  by  H.  B.  Aldrtch,  and  to  carry 
out  the  wishes  of  his  former  wife  he  gave 
the  property  to  the  children.  He  required 
them,  as  between  themselves,  to  make  a 
division  of  the  property,  which  was  accom- 
pUshed  In  the  NoTember  preceding  his  death. 
After  the  division  was  made,  Joseph  took 
possession  <rf  the  property  in  qnestion  as  his 
own,  collected  rent,  and  otherwise  exercised 
acts  of  ownership  over  it,  prior  to  the  death 
of  his  father.  The  testimony  shows  that  the 
equitable  Interest  and  title  to  the  property, 
was  In  Joseph,  and  that  this  was  conceded 
by  all  who  had  any  Interest  In  the  artato 
of  H.  B.  Aldrich  is  shown  by  the  Ineffectnal 
attemj^t  to  convey  the  legal  title  to  him  after 
the  death  of  his  father.  Land  held  by  an 
equitable  Utle  is  subject  to  levy  and  sale, 
as  well  as  that  held  by  a  l^al  title. 

There  la  little  foundation  for  the  dalm  of 
homestead  made  by  them,  and,  in  the  ab- 
sence of  a  showing  that  all  the  testimony 
la  In  the  record,  we  cannot,  in  any  event, 
disturb  the  finding  of  the  court  upon  that 
question.  They  bad  never  resided  on  this 
property  prior  to  the  levy  and  sale  of  the 
same.  Where  a  Judgment  lien  has  attech- 
ed,  no  mbBequMit  occupation  of  the  land  as 
A  horn—toad  by  the  debtor  affects  the  extent 


or  validity  of  such  prior  Hen.  Ballene  r. 
Hiatt,  12  Kan.  98;  Machine  Co.  t.  Miner, 
28  Kan.  444.  The  Judgmmt  of  tlie  dlstalct 
court  win  be  affirmed.  All  the  Jnatlces  oon- 
currlng. 


HUGHB8  et  aL  t.  UOJUSR  et  al. 
^iquema  Ooort  of  Kansas.  Dee.  7,  1885b| 
Appui.— FuLUU  TO  Bkkvb  Oisa  Kadb. 

Where  a  review  Is  ■oafffat  upon  a  case 

made,  it  or  a  copy  tiiereof  most  he  served  npon 
each  adverse  paityj  or  his  attoraey.  A  failure 
to  serve  the  case  within  the  prescribed  time  up- 
on one  of  such  partiefl,  who  might  be  prejadidal- 
ly  affected  by  a  modlficatiOD  or  a  reversal  of  tha 
Judgment,  defeats  the  jurisdiction  of  the  an* 
preme  court,  and  requires  a  digmlasal  of  tfw 
proceeding  in  error. 
(Syilabns  br  the  Court) 

Error  from  district  court  Johnson  county; 
John  T.  Burriss,  Judge. 

Action  by  M.  O.  Miller  against  Luke  B. 
Oorsuch,  Mary  J.  Hughes,  Benjamin  Reeder, 
and  oth^B.  From  the  Judgment  Mary  J. 
Hughes  and  Benjamin  Reader  tnmigbt  arror. 
Dismissed. 

John  T.  Little  and  A.  Smltti  Devenney,  for 
plaintiffs  Id  error.  L  O.  Pickering,  S.  T. 
SeatOTi,  and  J.  W.  Parker,  for  defendants  In 
error, 

JOHNSTON,  J.  M.  G.  HUIer  brought  an 
action  to  recorer  $1,326,  with  interest  there- 
on, due  upon  a  promissory  note  executed  by 
Luke  E.  Gorsuch  and  Mary  E.  Gorsuch,  and 
to  foreclose  a  real-estate  mortgage  which 
they  had  executed  to  secure  the  payment  of 
the  notfc  Luke  E.  Gorsuch  bad  died,  and 
his  widow  and  children,  who  were  the  heirs 
at  law  of  the  deceased,  were  made  defend- 
ants, as  were  also  Mary  J.  Hughes  and  B&a- 
Jamln  Reeder,  who  claimed  an  Interest  in 
the  mortgaged  premises.  Mary  J.  Hogbea 
and  Benjamin  Reeder  answered  separately, 
demanding  Judgment  against  the  Gorsnches 
In  a  latge  sum  of  money,  setting  fortii  al- 
leged claims  and  Hens,  which  they  claimed 
were  prior  to  the  mortgage  of  M.  G.  MIIla>. 
The  court  awarded  Judgment  in  favor  of 
Bfary  J.  Hughes  bi  the  sum  of  97,9TO.80,  and 
made  the  Judgmmt  a  first  Hen  npon  the 
mortgaged  property,  but  denied  to  ber  a 
Judgment  for  the  greater  part  of  the  amount 
demanded,  holding  that  the  same  had  been 
paid  off  and  extinguished.  Judgmoit  was 
given  in  favor  of  Miller  for  $1,798.95,  which 
was  declared  a  lien  upon  the  mortgaged 
premiaes,  second  only  to  the  one  last  men- 
tioned in  favor  of  Mary  J.  Hughes.  Mary 
J.  Hughes  and  Benjamin  Reeder  complain  of 
this  Judgm^t  ^d  Insist  that  they  were  emti- 
tled  to  a  Judgment  against  the  Gorsnches 
for  a  sum  at  least  $20,000  more  than  was 
awarded  to  them,  and  that  they  were  enti- 
tled to  have  that  additional  sum  dedand  a 
Uen  on  die  mortgaged  lantto  i^ior  and  np*- 
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or  to  tbat  of  WOsr.   For  this  imipoM  ttiey 
!k  a  rerrmal  of  tbo  JnagamBt 
It  is  manifest  tbat  the  Gorsncbea  are  nec- 
^ry  parties  to  a  review  of  the  mUDgs 
Id  Jadsment  snd  that,  altboagb  ther 
•defendanta  with  Hagbes  and  Beedn  In  the 
mrt  below,  theif  were  aiittally  adraae,  and 
ust  l>e  treated  as  <vposlte  parties  In  tUs 
-occedlng.  Tlie  rli^it  to  a  review  Is  now 
LiesTioned  bf  a  motion  to  dtamiss,  for  the 
■ason  that  ttie  case  made  was  not  serred 
pon  tbe  Oorsodiea  within  the  time  limited 
y  the  conrt  The  time  fixed      the  court 
Ithin  wbieh  tbe  case  should  be  served  was 
Illy  29.  1881,  and  the  ordo-  provided  tiiat 
llUer  ^onld  have  10  days  thereafter  wltb- 
1  wliicb  to  SDggest  amendments,  and  the 
iorKucbes  should  have  10  days  from  Oie  ex- 
iratton  of  the  time  given  to  Miller  within, 
vhlch  to  sngiKst  amoidmaitB,  the  case  to  be 
ettled  on  6  days'  notice   It  appears  that  the 
i\se  made  was  not  served  on  the  Oorsnches 
mtll  AQgnst  8,  1891.  Tbe  serving  of  the 
-ase  Is  (me  of  the  most  important  steps  In 
^btalidne  a  review  In  tbe  appellate  court 
File  statute  pnTrides  that  the  case  made  most 
3e  served  upon  the  oppoadte  party  or  his  at- 
torney within  8  days  after  the  ^dgment  or 
□rder  la  entered,  or  wlCbln  such  farther  time 
as  may  be  allowed  and  fixed  by  the  court 
or  Judse.   Civ.  Code,  H  548,  S40.  Where  a 
plaintiff  In  error  falls  to  serve  a  case  upon 
the  opposite  party  or  his  attorney  within  the 
Itresciibed  time,  It  Is,  as  to  soch  party,  a 
unUlty,  and  the  court  or  Judge  has  no  power 
tijrreaftor  to  allow  and  settle  it  Ftuuten 
V.  Pox,  SI  Ean.  682,  88  Pac.  806.  Where 
tiii;re  are  several  adverse  parties  who  may 
be  affected  by  the  reversal  or  modification 
of  the  Judgment,  the  esse  made,  or  a  copy 
thereof,  must  be  served  iqmn  ead)  of  Qiem. 
If  all  are  represented  1^  an  attorn^,  a  sot- 
Ice  iQMn  that  attorney  wonid  be  safildent 
Where  there  are  several  parties  to  be  served, 
and  the  time  Is  Umlted  within  which  It  may 
be  done,  a  sotBclent  mnaber  of  copies  of  the 
case  may  be  made  to  permit  of  service  upon 
aU.  Oonsiderable  cost  would  result  from  the 
employment  of  Oris  meOiod,  bat  tint  might 
be  avoided  1^  ebtalnlng  from  the  conrt  an 
allowance  of  snffldent  time  to  serve  tbe  orig- 
inal case  upon  each  of  the  parties,  who 
Bhonid  be  made  defendants  In  wror.  In  soch 
a  case,  the  ordor  of  tbe  court  might  fix  the 
specific  times  when  the  case  should  be  served 
00  each  of  the  parties,  allowing  each  a  snffl- 
dent time  to  saggest  ammdmeata  before  It 
was  required  to  be  served  tm  anotbar  of  the 
parties,  and  when  all  had  been  served,  and 
all  had  opportrndty  to  saggest  amendments, 
the  case  could  be  settled  and  signed,  after 
doe  notice  to  eadi,  at  a  fixed  time.  In  ttie 
present  case  the  order  required  service  to  be 
made  tqwn  all  on  or  before  July  29,  18^. 
The  fact  that  the  Oorsnches  were  given  10 
days  after  MUler  had  soggested  amendmoita, 
within  which  to  saggest  their  amendments, 
did  not  entarfs  the  time  for  tiie  swvlce  of 


the  case  iqxm  tbeoL  As  the  GorsDcbes  are 
necessary  parties,  tbe  fallnre  to  serve  the 
case  upon  them,  and  to  uxojfaAj  Mng  them 
Into  this  proceeding,  defeats  the  JnrlBdlction 
of  this  court,  and  prevents  a  review  of  the 
rulings  and  judgment  Paving  Co.  v.  Bots- 
ford,  60  Kan.  881,  81  Pac.  1106;  Steele  v. 
Banm,  SI  Kan.  166,  88  Pac.  918;  Central 
Kuuoa  Loon  ft  1^.  Oo.  t.  Chicago  Lumber 
Co.,  08  KBn.  677,  87  Foe.  182;  Norton  v. 
Wood,  6B  Kan.  — ,  40  Pac  811.  The  peti- 
tion In  error  will  be  dismissed.- 


McMABTBR  t.  HSIRALD. 

(Supreme  Conrt  of  Kansas.  Dec.  7,  1896.) 

COHHIB0IOSSR  or  Blbctioks  —  HiSCOKDUCr  IS 
Otpicb— RsHOVAL— Hbarikg  bt  Oovbbnoh. 

1,  In  ordw  to  properly  exerciae  an  exec- 
utive  function.  It  is  often  a  requisite  preliminary 
to  hear  evidence  to  guide  and  direct  the  judg- 
ment of  tbe  ezecutive  as  to  tbe  course  to  pur- 
sue; and  it  is  not  necessary,  under  our  constitu- 
tion, to  refer  all  such,  aueatlons  to  Uie  conrta. 
(Lynch  T.  Chase,  40  Pac.  060,  66  Kan.  — k 
foilowedj 

2.  It  Is  official  mlBCondnct  for  a  commis- 
sioner of  Sections  to  refuse  to  register  appli- 
cants, with  the  intent  to  willfoliv  deprive  toem 
of  the  rieht  of  suffrage,  when  be  knows  that 
they  are  legal  voters  In  the  wards  or  precincts 
in  which  they  offer  to  register;  and  this  not- 
withstanding an  appeal  lies  from  his  decision  to 
the  txwrd  of  sapervisors. 

(SyilaboB  by  tbe  Court.) 

Qno  warranto  by  B.  R  McMaster  against 
Frank  Herald.  Judgment  of  onster. 

On  Mardi  3,  18^  toe  defoidant  was  duly 
aH>oInted  by  tbe  governor  to  toe  ofRce  of  com- 
missioner of  elections  of  tbe  city  of  Topeka. 
in  accodance  with  that  danse  of  section  2, 
c  206,  Laws  1888  (Gen.  St  188B,  par.  71S), 
which  reads  as  ftiUows:  "The  governor  of  the 
state  shall  appoint  for  eadi  city  of  tbe  first 
class  to  which  the  provlslmu  of  this  act  apply, 
immediately  upon  the  going  into  effect  of  this 
act,  a  cmnmlasloner  of  elections,  who  shall 
bold  his  office  tot  the  term  of  fOor  years  and 
until  bis  snorassor  Is  appointed  and  qnaUfled; 
but  he  may  for  official  misconduct  be  removed 
by  tbe  governor.  Tbe  govOTwr  Shall  appoint 
his  snccessw  tm  the  same  term  of  years,  and  to 
case  of  death,  resignation  or  removal  of  the 
commissioner  of  Sections,  the  appototment 
shall  be  for  tbe  unexpired  term."  The  defend- 
ant duly  qualified,  and  has  emr  sbace  retoln- 
ed  possession  of  tbe  office.  On  June  8,  1886, 
however,  charges  at  official  misconduct  were 
preferred  against  him  to  the  governor  by 
Charles  8.  Elliott  chairman  of  the  Bepubllcan 
central  committee  of  Shawnee  county.  Attach- 
ed to  the  chargeB,  as  an  exhibit  were  several 
newspaper  clippings  criticising  tbe  conduct 
of  tiie  de^dant  In  tbe  discharge  of  hb  official 
functions.  On  July  8d  the  governor  addressed 
a  letter  to  the  defendant,  Indoelng  a  copy  of 
the  charges,  bat  the  newqiaper  dippings  were 
not  attached;  and  tbe  defoidant  was  notified 
tiiat  be  would  have  an  opportunity  to  answer 
tin  charges  by  filing  alfidavlte  or  other  Instm- 


Digiiized  by 


Google 


PACIFIC  REFOBTBB,  ToL  42. 


(KUL 


moitB  of  writing  with  the  (OTernor,  on  or  be- 
fore Jolj  Uth,  at  which  ttme  b»  would  care- 
Ailljr  consider  the  evldenos  that  might  be  sub- 
mitted. The  Dotiee,  with  aaid  copy  of  the 
charges,  wu  pereonaHy  delirered  to  the  de- 
fendant im  the  same  day.  On  July  SOi  the 
defendant  addressed  a  letter  to  the  gonaanr, 
•denying  bis  authority  to  eaunbie  as  to  the 
truth  of  the  chari;ei^  and  cooqiilaiidnff  eqpedal- 
ly  of  the  method  of  the  propand  preeednre  by 
affidaTlts.  On  July  10th  the  gorenior  nudied 
to  this  letter,  and  stated  £bat  flie  defeodant 
would  hare  the  privilege  at  examining  wit- 
nefises,  or  presenting  any  evidence  which  he 
might  bare  in  bis  defense,  dther  1^  personal 
Appeaianca  of  wttnesses,  or  by  lUSdaTit.  and 
■Stating  that  the  examination  would  be  com- 
menced on  the  next  morning  at  10  o'doch; 
when  wltnesBfls  would  be  carefully  examined,  - 
■and  thereafter  the  evidence  submitted  would 
be  thoughtfully  ooaridered.  On  July  Uth  the 
■defendant  aiipeated,  witti  A-  B.  Quinton,  his 
attorney,  and  filed  a  protest  against  any  fur- 
ther proceedings  on  the  ground  that  the  gor- 
cmor  had  no  jurisdiction  to  entertain  the  pnv 
posed  Inquiry  mto  the  alleged  official  mlscon- 
4DCt  of  the  defendant  The  ezamlnatlon  was 
■oommeneed,  und  was  then  oontiDued  until  July 
17th.  On  July  1st  vae  Q.  F.  KlmbaU,  maiuger 
«f  the  Kimball  I*rlntlng  Company,  ot  Topefca, 
nade  and  tiled  with  the  goraoor  an  affidavit 
stating  that  the  defendant  and  another  person 
liad  been  guilty  of  cormptloa  In  office  as  to 
a  bill  for  printing  certain  re^stiatkw  booln, 
whereby  the  defendant  and  the  other  person 
named  rectived  ba^  from  the  printing  com- 
INiny  part  of  its  collection  for  the  work  dons* 
la  puissance  at  an  agreement  that  the  bill  ren- 
dered should  be  for  a  larger  sum  than  the 
actual  owtract  price.  On  July  12lli  the  gov- 
ernor indoeed  a  copy  of  this  affidavit  to  the 
deCendant,  as  an  additional  charge  against 
btan,  and  the  defendant  received  the  co{^  and 
tb»  nc^catlcnt  <»i  the  same  day.  The  Inveik 
tigatlou  was  resumed  on  July  17th,  and  an  ad- 
Joumment  was  taken  to  July  2^jb.  wb«t  it 
was  cmcluded.  On  August  2d  the  governor 
made  his  findings,  and  embodied  the  same  la 
a  letter  addnsasd  to  the  defenduit,  concluding 
with  an  Older  of  removal  of  the  defendant 
from  his  officer  to  take  eSfoct  forthwith.  The 
findings  of  the  governor  were  as  f olhnra :  "(1) 
That  yon  bave  failed,  neglected,  and  refused 
to  TCglster  voters  who  were  1^  law  entitled  te 
register,  after  propw  evidence  had  been  sub- 
mitted to  you,  showing  that  they  were  entitled 
to  register,  which  said  reglstiatltm  was  rsfosed 
wltia  the  latent  of  willfully  depriving  said 
voters  of  tbs  right  to  vote,  whoi  you  knew 
that  they  vere  le^  voters  In  the  wards  or  pre- 
cincts from  whlfA  they  oflwed  to  register.  (U) 
That  you  have  been  guUty  of  Insolence  to  legal 
voters  who  came  to  your  office  for  the  purpose 
of  obtaining  registration,  to  sttch  an  extent  that 
ether  legal  votois  refused  to  rei^Iater  on  ac- 
count thereof.  (3)  That  you  con-uptly  entered 
fnto  a  ctntract  with  the  Kimball  Printing  Oom> 
pany,  by  which  it  was  agreed  that  you  should 


rec^a  a  r^te  npon  prinflnc  to  bo  done  by 
said  company  Cor  yon  at  the  aveam  <A  tke 
city  of  TcvekA.  I  do  further  find  that  each  ot 
the  foregoing  findings  const!  tstes  official  ml*- 
conduct,  for  which  yon  stunkl  be  removed 
from  your  position  and  office  of  commiasioQer 
oC  alectiuu  of  the  dty  of  Topeka."  Aftei^ 
wards,  on  the  same  day,  the  governor  sfiMlnt- 
ed  tite  plaintm^  R.  B.  McMaster,  eommlsskaier 
of  elections  <a  the  dty  of  Ttq^ka,  vice  Frank 
H«ald,  removed,  and  on  August  3d  the  plaln- 
Ufl  subscribed  and  dnly  filed  Us  official  oath, 
but  the  defendant  refused  to  tram  over  the 
offieetohbn;  and  thto  actliRiins  oommuKed 
August  6Qi  to  test  tbs  rights  of  the  revective 
parties  to  said  office. 

Ferry  A  Doran  and  Valentine,  Godard  A  Tal- 
entine,  tar  plaintiff.  Qulnton  Quimton  and 
'W.  0.  Webb,  for  defendant 

HABTIN.  a  3.  (after  stating  tha  Caotsji 
1.  The  d^endant  chaUragee  the  rigbt  of  the 
governor  to  Investigate  any  charge  of  cAcial 
mlsoukduct  with  a  view  to  removal  from 
ofiloe.  He  contends  that  aodi  a  poww  can- 
not be  conferred  npon  the  governor,  nor.  in- 
deed, upon  any  other  powm,  <Acer,  or  tribu- 
nal, but  the  ooorta.  This  would  be  an  In- 
teresting question,  if  new,  but  it  Is  not  new. 
It  received  very  full  exanrfnation  and  oonstd- 
eratUm  tn  the  case  of  I^ch  v.  CSias^  55 
Kan.  — »  40  Pac  866.  It  waa  there  bdd 
(Justice  Johnstm  ddlvering  tibe  oplnloQ  of 
the  court)  that  it  Is  within  the  power  of  the 
legislatuie  to  iwovide  a  summary  method  of 
removing  tncompetwt  and  unfidthfid  offi- 
cers, and  to  that  end  It  may  vmter  authority 
upon  enentlve  ofileas,  and  that  while  the 
proceeding  to  remove  from  office  few  cause 
involves  the  examination  of  facts,  and  the 
exercise  of  Judgment  and  diaeretkm,  by  the 
executive  officer.  Us  aetkm  Is  not  Judicial,  la 
the  Boise  that  it  belwgs  exduslvely  to  the 
courts^  Many  execoUve  acts  hivolve  the  ex- 
ercise of  Judgment  and  dlserdlon,  Including 
the  power  to  bear  and  detert^ine,  and  yet 
the  acts  and  the  power  cannot  be  held  to  be 
Judicial.  In  ordor  to  pmperiy  tmrdae  an  ct- 
ecuttve  function.  It  la  often  a  xequislto  pre- 
liminary to  boar  evidence  to  guide  and  di- 
rect the  Judgmmt  of  the  execnttvs  as  to  the 
course  to  pnzsue,  and  It  Is  not  necessaiy.  un- 
dw  our  constitution,  to  ntee  aXl  such  qoes- 
tUms  to  the  courts.  Bven  where  the  tenure 
ot  an  office  Is  dsclared  by  law.  but  power  Is 
£lven  to  remove  for  cause,  w  for  official  mis- 
conduct all  that  seems  necessaiy  Is  due  no- 
tice of  the  charge  pi^ef erred,  and  a  bearing 
thereon,  with  opportune  to  tbs  aoeassd  offi- 
cer to  be  heard  la  his  own  fisCenes,  Jacques 
V.  Littie,  61  Kan.  80^  308.  »  Pac;  106; 
Lease  v.  Freeborn.  58  ^aa.  TBOt  T59>  SB  Pac 
817;  Hlwstmwn  v.  Hocweboldei;  M  Kan.  63. 
67,  »7  Pac.  9se;  Lyaeh  v.  Obass.  anvra,  and 
eases  cited.  We  are  entlpetr  satisfied  with 
the  conclusion  reached  In  the  case  first  and 
last  dted.  and  thetefore  need  Mil  fatCher 
pursue  this  line  of  laoabv. 
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It  Is  fnrthar  contended  tbat  flndlngi  1 
and  2  do  not  sbow  offltdal  misconduct,  and 
that  the  chao^  refcned  to  bi  flndlng  3  was 
not  swtaliied  bj  the  eridence.  Am  to  find- 
ings 1  and  %  It  Is  said  tbat  by  Bectlon  5  of 
said  diapt»  20C  Laws  1888,  tbe  commis- 
sioner la  made  tbe  etzcliiBlTe  Judge  of  tbe 
qualifications  of  tbe  ai^llcsmt  for  reglstm- 
tion,  until  the  close  of  th«  boiAa,  and  that 
any  applicant  who  feels  aggrlered  by  bis 
<leclalon  may  appeal  to  the  board  of  snpo^ 
vlaors,  and  upon  this  proposition  Is  based  an 
argument  tbat  n»  ofllelal  mlscoodnct  can 
arlae  tnm  tbe  refusal  of  the  commissioner 
to  r^Utw  any  person,  litis  argument  Is 
teUadoun.  Of  course,  it  la  tbe  duty  of  the 
commissioner  to  decide  In  tbe  first  Instance 
who  Is  and  who  Is  not  Mitttled  to  regtstnt- 
tlon,  and  be  sbonM  not  be  held  responsible 
far  any  honest  mistake  of  JudgmMt;  but  It 
la  declared  by  tbe  findings  that  registration 
waa  refused  with  the  Intent  to  willfully  de- 
ptlv9  TOters  of  their  right;  when  Uie  defend- 
ant knew  tbat  they  were  legal  Toters  In  the 
wards  or  predncts  in  which  they  ofPered  to 
register.  It  would  be  ofllelal  mlscondnct  for 
the  coromlsB loner  to  drlTS  an  applicant  to 
tbe  necesdty  of  an  ai^ieal,  when  be  well 
knew  tbat  sncli  ivpUcant  was  eetltled  to  reg- 
ister and  to  Totft.  An  SKteal  Is  presamably 
given  for  tbe  purpose  of  rectifying  bmest 
mistakes  o(f  the  comroiBsioner  in  doubtful 
cases  as  to  tbe  right  of  tbe  aj^rtlcaBt.  Many 
persons  entitled  to  exerdae  the  right  of  suf- 
frage might  be  deprlTed  of  it  for  want  of 
UDderstau^g  as  to  th«  method  of  taking  an 
appeal;  or  for  the  want  <Mr  time  to  proBceute 
It  before  the  board  of  superTlsors,  which  Is 
not  conTened  until  after  the  close  of  tbe  regis* 
tratlon,  and  finally  adjourns  its  sestrion  seven 
days  before  tbe  election.  Findings  1  and  2 
plainly  show  official  misconduct.  Finding  8 
shows  oormptloD  In  office,  wbleb  certainly  is 
official  mlscondvct  It  is  sidd  in  behalf  ot 
the  defendant  tbMt  the  charge  on  which  tMs 
finding  is  based  was  disptOTed,  but  we  are 
bound  by  Hie  findings  of  the  gorsraor.  We 
have  BO  evldoKe  that  the  prooaedlag  before 
him  was  not  tetany  conducted.  Hie  defend* 
ant  was  prea^  personally  and  by  counsel, 
and  Introduced  evldcneo  In  bis  own  behalf. 
This  evidence  is  not  before  us.  and  we  know 
nothing  of  the  fiscta.  except  as  found  bgr  the 
gerornor,  and  from  the  statements  at  eonn- 
sd  In  tbeir  argnmoits  and  briefs. 

Conqttalnt  Is  made  that  the  proceedings  be- 
fore the  goTemor  were  irr^nilar,  in  tbat 
eoj^em  «f  .the  newspaper  cUpidngs  ought  to 
have  been  attached  to  the  copy  of  the  charges 
served  npon  htm,  and  that  the  affidavit  ot 
Kimhwii,  of  whtdi  he  bad  no  notice  untU 
after  tbe  first  day's  proceedhigs,  should  not 
be  considered  as  part  of  the  charges  prefer- 
red against  him.  The  clippings,  however, 
formed  no  real  oc  aubstantial  part  of  the 
cbargear  and  the  ftDdings  of  the  governor 
were  not  baaed  tbwson;  and  It  seems,  from 
the  admissions  of  ooonsel  in  their  brief,  that 


evldoice  was  introduced  by  the  defendant 
before  tbe  governor  touchtaig  tike  charge  made 
]n  the  Kimball  affidavit  In  Lyndi  t.  Chase, 
supra,  It  wms  said  that,  *in  a  summary  pro- 
ceeding fbc  tbe  resnoval  of  <^loer»  under  the 
statute^  tbe  same  formality  and  preclskm  are 
not  required  as  In  a  trial  before  a  eoert,  and 
the  accused  cannot  claim  tbe  boiefilB,  Inci- 
dents, and  common-law  rights  pertaining  to 
such  a  trlaL"  Ibere  Is  nothtag  to  Indicate 
tbat  the  defendant  was  not  given  a  tBir  op- 
portunity to  be  heard  In  his  own  defense. 
The  dippings  were  of  no  consequence,  except 
to  show  that  there  was  some  dissattefactloo 
with  tbe  defendant's  administration  «t  the 
office;  and,  as  to  tbe  charge  contained  1b  tbe 
Kimball  affidavit,  the  def cmdaat  had  12  teys 
to  meet.  It  before  the  dose  «t  tbe  bearing. 
Judgment  of  ooster  wlH  be  enterad  against 
tbe  defendant  and  the  plaintiff  plaeed  in  tbe 
possession  of  the  cSSlee  of  commlsatonar  of 
eledlons  of  tbe  city  eC  Itopafca.  AU  tka  Jus- 
tices eoncurriug. 


ATOHiSON.  T.  &  8.  F.  B.  00.  v.  WBIXS. 
<8aiwms  Ceort  irf  Kansas.  Dse.  T,  1886^) 

IXfOST  to  Em  PLOTS— COKTBtBDTOBT  VTBaLIOBirOS 
— QSBSTIOS  FOB  JUBT— SPBOIAL  PlSDmOS 

— Nsw  Trial— Ikbtbhotioss. 

1.  W.  was  a  brakeman  on  a  freight  train  In 
which  was  a  flat  car  loaded  with  poles,  which 
were  negUgeatlf  allowed  to  project  over  the 
end  of  ue  car.  He,  with  others,  started  with 
the  trafai  in  the  nighttime,  and  It  appears  that 
his  attentkm  was  not  drawn  to  the  car '  or  Its 
condition  until  about  the  time  he  was  Injured. 
He  uncoupled  the  train  from  the  car  loacled 
with  poles  with  safety,  but,  about  10  minutes 
lata-,  when  he  entered  from  the  other  side  of 
the  train,  to  coude  U  again  to  the  car  loaded 
with  poles,  his  head  was  caught  and  crushed 
between  one  of  the  projecting  poles  oud  the 
car  in  front  of  it  The  accident  occurred  about 
midnight,  when  it  was  raining  and  ver;  darlE, 
but  the  brakeman  had  a  lighted  lantern  with 
him.  Held,  under  all  the  circumstances  set 
forth  in  the  opinion  of  the  conrt,  that  it  was 
for  the  jury  to  determine  whether  W.  was  snilty 
of  such  contributory  negligaice  as  would  bar  a 
recovery. 

2.  Railroad  Co.  V.  Flnnkett  2B  Kan.  18B, 
dlstii«uished. 

8.  Wbm  the  JuiT  do  not  give  fair  and 
truthful  answers  to  material  special  aoestions 
submitted  to  them,  a  now  trial  should  be  grant- 
ed, and  the  facts  submitted  to  another  Jury. 

4,  An  iostrueti<m  which  directs  the  atten- 
tion of  the  jurv  to  the  rule  which  obtains  where 
the  negligence  IS  malicious  and  wfllfnlly  or  wan- 
tonly reckless,  where  there  is  no  testimony 
tendhig  to  show  sndi  negllgenca»  is  faaappUea- 
bla  aaa  Improper. 

tSrHabua  by  the  Govt.) 

Einor  ftom  district  court,  Butter  countiy; 
O.  A  Leland,  Judge. 

Action  by  Lndnda  Wells  agatiut  the  Atdi- 
isoiii  Topeka  ft  Santa  F6  RaUrosd  Company. 
Judgment  for  plaintiff,  and  defendaat  brtasi 
error.  Reversed. 

A  A  Hurd  and  Beddcn  ft  SciHimrbec,  fw 
plaintiff  in  orror.  Aikmap  ft  Snnka,  flag  4»> 
f  sndant  in  error. 

Digit.  )ogle 


700 


PACIFIC  REPOBTHB,  ToL  42. 


(Kan. 


JOHNSTON,  J.  WiUfam  M.  WeUs  WM  a 
braJEeman  who  bad  been  In  ttae  aerrtce  of  the 
AtcUaon,  Topeka  ft  Santa  F6  Bailroad  Com- 
pany for  aboat  18  numtbs  prior  to  April  16, 
1890,  part  of  the  time  on  paaaenger  trains, 
but  most  of  the  time  on  freight  trains.  He 
had  beoL  at  work,  with  the  condactor  and 
crew  with  whom  he  was  associated  on  the 
date  named,  for  about  8  months  before  that 
time.  About  10  o'clock  on  the  nlffht  of  April 
15,  1890,  the  conductor  and  his  crew  took 
cfaane  of  a  freight  train  at  Bmporla,  and 
started  witb  It  for  NIckerson,  Wdls  going 
with  tbem  and  acting  as  rear  btakeman  on 
the  train.  The  train  coniAsted  of  about  90 
empty  fright  cars,  a  stock  car,  a  flat  car 
loaded  with  telegraph  poles,  and  this  was 
followed  by  tbe  caboose.  The  telegraph 
poles  on  the  flat  car  wa«  negligently  loaded, 
and  projected  oTor  the  end  of  tbe  flat  car, 
so  that  one  of  them  reached  within  4  inches 
of  the  sto^  car  In  front  of  it.  Tbe  bottom 
of  the  flat  car  was  from  8  feet  10  Inches  to 
4  feet  above  the  groand.  and  the  projecting 
poles  were  about  2  feet  above  the  bottom  of 
the  car.  No  stop  was  made  by  the  train  un- 
til It  reached  Strong  City,  but  there  was  no 
switching  done  there,  nor  does  it  appear  that 
the  attention  of  Wells  was  drawn  to  the  car 
loaded  with  telegraph  poles.  The  next  stop 
was  made  at  Florence,  where  they  arrived 
after  midnight  There  the  train  was  un- 
coupled from  the  front  end  of  the  flat  car 
by  Wells,  and,  about  10  minutes  later,  the 
train  was  backed  up  towards  the  caboose 
and  flat  car,  and  Wells  was  directed  by  the 
conductor  to  make  a  coupling.  Following 
the  direction  of  the  conductor,  be  went  In, 
leaned  over,  and  attempted  to  make  the 
coupling,  and,  as  he  retired  and  raised  up  his 
head,  was  caught  between  one  of  the  pro- 
jecting telegraph  poles  and  tbe  stock  car,  so 
that  his  head  was  crushed,  and  bis  life  tak- 
en. An  action  was  brought  to  recover  for 
the  loss  by  his  surviving  widow,  Lucinda 
Wells,  who  was  the  only  heir  at  law  of  the 
deceased,  and  she  recovered  a  judgment  for 
$4,760. 

It  Is  Insisted,  nnder  the  facts,  that  Wells 
knew  the  flat  car  to  which  he  was  about  to 
couple  the  train  was  loaded  with  poles,  and 
that  he  knew,  or  must  have  known,  of  the 
condition  of  the  car  prior  to  tbe  accident, 
and,  therefore,  that  he  was  guilty  of  culpa- 
ble negligence  In  attempting  to  couple  them 
In  that  condition.  It  Is  argued  that  the  case 
comes  fairly  within  the  rule  of  Railroad  Co. 
V.  Plunkett,  25  Kan.  188,  and  that  the  de- 
murrer to  the  evidence,  flled  by  the  compa- 
ny, should  have  been  sustained.  The  facts 
In  the  two  cases,  resi>ecting  the  knowledge 
or  negligence  of  the  Injured  persons,  dlfiTer 
in  several  material  respects.  In  the  Plunk- 
ett Case,  the  Injury  occurred  In  daylight,  and 
it  was  admitted  that  he  knew  the  condition 
of  ttae  weather,  of  the  ground,  and  of  tbe 
track,  as  wtf  as  any  otb«-  employA  of  the 
company  knew  the  aame^  and»  It  being  broad 


daylight,  and  no  olwtmction  to  fals  vision,  it 
was  held  that  be  must  have  known  of  the 
dangers  which  might  arise  from  the  project- 
ing timbers.  In  the  present  case,  it  does  not 
appear  that  the  attention  of  Wells  was  called 
to  the  condition  of  the  car  at  Emporia,  nor 
at  any  othw  point  on  the  road  until  they  bad 
reached  tbe  place  where  tbe  accident  oc- 
cnrred.  It  was  a  dark,  rainy  night,  and. 
while  Wella  bad  a  lantern  with  him.  It  could 
hardly  be  said  that  his  attention  was  called 
to  the  dangerous  manner  in  which  the  car 
waa  loaded.  Some  of  the  poles  projected 
over  the  end  of  tbe  car  much  further  than 
others,  and  we  cannot  say.  as  a  matter  of 
law,  from  the  evidence,  that  those  which 
projected  furthest,  and  with  one  of  wbich 
his  bead  came  In  contact,  were  within  his 
line  of  vision  whea  he  looked  In,  with  a 
new  of  altering  to  make  tbe  c-onpUng.  It 
will  be  observed  that  the  car  containing  the 
poles  was  standing  still,  and,  In  the  nature 
of  things,  bis  attention  would  be  drawn  par- 
ticularly to  titte  moving  train,  coming  towards 
him  whm  be  attempted  to  make  the  ranp- 
Ung.  It  is  true  that  he  had  previously  cou- 
pled cars  In  other  trains  loaded  with  pro- 
jecting poles,  and  that  he  had  uncoupled  the 
train  trom  the  car  containing  the  poles  only 
a  few  minutes  before;  but,  In  the  last  in- 
stance, he  entered  from  tbe  other  side  of  tbe 
car.  It  may  liave  been  that  none  of  tbe 
poles  projected  so  far  on  that  side  of  the 
car  as  to  Interfere  with  the  making  of  tbe 
coupling,  and  for  that  reason  he  may  not 
have  seen  or  anticipated  danger  In  entering 
from  the  other  side.  We  do  not  desire  to 
extend  the  rule  of  the  Plunkett  Case,  and 
tbe  facts  and  circumstances  of  the  present 
one  are  fairly  dlstlngulBhable  from  that, 
and,  thnefore,  we  will  not  say,  as  a  matter 
of  law,  that  Wells  was  guilty  of  omtribu- 
tory  negligenca  It  will  be  readily  conced- 
ed that  this  Is  a  border  case  on  the  facts, 
and  hence  we  should  look  with  great  care,  at 
the  manner  In  wbich  It  was  tried. 

Special  questions  were  submitted  to  the  Ju- 
ry, and,  wh«i  the  answtts  were  returned, 
the  defendant  company  objected  to  a  numt>er 
of  them  for  the  reason  that  the  Jury  had  not 
fully  and  truly  answered  them,  and  the 
court,  upon  request,  reused  to  direct  tbe 
Jury  to  make  full  and  tme  anawers  to  each 
of  tbe  questions  submitted.  The  answers 
of  the  Jury  to  the  special  questions  betray  a 
reckless  disregard  of  the  testimony  and  of 
their  duty  In  the  premises.  To  tbe  question 
whether  it  was  not  customary  for  the  com- 
pany, dnring  ttae  time  W^s  worked  for  it 
as  a  brakeman,  to  receive  cars  loaded  with 
poles  projecting  over  the  end  of  the  car,  the 
answer  was:  "We  don't  know."  And  they 
also  returned  a  like  answer  to  a  question  as 
to  whether  cars  loaded  in  that  manner  bad 
not  been  carried  in  trains  upon  which  Wells 
acted  as  a  brakeman.  There  was  positive 
testimony  to  the  effect  that  cars  so  loaded 
had  been  frequently  handled  In  tlia  trains 
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upon  which  Wens  hsd  been  actli^  as  a 
teakeman.  In  answer  to  another  question, 
tike  Jury  stated  that,  at  the  time  Wells  un- 
coupled the  car  from  the  balance  of  the 
train,  he  could  not  hare  ascertained  the  true 
condition  In  which  the  same  was  loaded. 
From  the  testimony  it  Is  clear  that  he  could 
IiaTe  ascertained  the  condition,  and  the  jury 
should  have  so  answered;  but,  whether  it 
amounted  to  contributory  negligence  not  to 
hare  noticed  the  condition,  and  arolded  the 
injury,  depends  as  w'ell  upon  other  circum- 
stances. In  response  to  the  question  as  to 
whether  Wells  knew,  at  the  time  he  uncou- 
pled the  car,  that  it  was  loaded  with  poles, 
and  that  the  same  projected  oTer  the  end  of 
the  car,  they  answered:  "We  don't  know." 
Under  the  circumstances,  the  answer  was 
neither  frank  nor  fair.  The  same  may  be 
said  of  the  following  question:  "Would  the 
deceased  hare  been  injured  by  the  project- 
ing ends  of  the  timber  on  the  car,  or  by  any- 
thing else,  if  be  had  taken  the  precaution  or 
care  to  hare  bent  his  head  low  enough  to 
have  been  below  the  line  of  said  projecting 
timbers?"  Answer:  "Probably  he  would." 
The  jury  fOund  that  Wells  bent  his  head, 
and  placed  himself  In  a  stooping  position,  to 
make  the  coupling,  but.  In  answer  to  another 
question,  whether,  if  he  bad  continued,  while 
making  the  coupling  and  retiring  from  be- 
tween the  cars,  In  the  same  stooping  posi- 
tion, he  would  have  escaped  injury,  they  an- 
swered: "We  don't  know."  "It  is  apparent 
that  the  findings  have  been  given  under  the 
Influence  of  passion  or  prejudice,  or,  at  least, 
that  the  jury  have  not  intelligently  or  fully 
considered  all  the  evidence.  If  material 
findings  are  made  by  the  jury  against  the 
evidence,  to  sustain  the  general  verdict,  a 
fair  trial  has  not  been  bad.  In  such  a  case 
the  facts  should  be  submitted  to  another  ju- 
ry." BaUway  Oo.  v.  Michaels,  40  Kan.  896, 
ao  Pac.  408. 

Error  Is  assigned  on  the  giving  and  refusal 
of  instructions.  Most  of  those  which  were 
requested  by  the  defendant  company,  and 
refused,  were  correct  statements  of  the  law, 
and  some  of  them,  which  had  particular  ap- 
plication to  the  facts,  might  well  have  been 
given.  The  charge  of  the  court,  although 
very  general,  appears  to  us  to  have  fairly 
covered  the  Issues  in  the  case,  and  Included 
the  principles  of  those  refused.  So  much  of 
the  charge  as  directed  the  attention  of  the 
Jury  to  the  role  which  obtains  where  the 
negligence  is  malicious  and  wlUfully  or  wan- 
tonly recklees  was  improper.  There  was  no 
testimony  In  the  case  to  justify  such  an  in- 
struction, and,  although  the  rule  stated  was 
correct  as  an  abstract  proposition  of  law, 
still  It  was  inapplicable,  and  would  tend  to 
confuse  and  mislead  the  jury.  Objections 
were  made  to  the  reception  and  exclusion  of 
t^tlmony  during  the  trial;  but,  after  an  ex- 
amination of  all  the  testimony  in  the  record, 
we  cannot  say  that  prejudicial  error  was 
committed  by  these  mlings.   For  the  errors 


mentioned,  however,  the  judgment  wIU  be 
reversed,  and  the  case  remanded  for  a  new 
triaL 


HUDSON  T.  HUOHAN  et  aL 
(Supreme  Court  of  Kansas.  Dec.  7,  1889.) 
Tbhambntabt  Capaoitt— BnFrioiBMOT  or  Evi- 

DBKOB — InSTRDCTIOKS. 

1.  AbBolnte  sanity  Is  not  always  the  test  of 
testamentary  capacity,  and  where  it  Is  shown 
that  a  win  was  executed  by  a  testatrix  whose 
mind  was  impaired  by  old  age  and  enfeebled  by 
apoplectic  attacks,  ftdlowed  by  partial  paraly- 
sis, so  that  she  was  unable  to  understaod  to  a 
reasonable  degree  the  effect  and  operation  of 
the  will  upon  her  property  and  those  entitled 
to  receive  it,  a  findinig;  of  incapacity  will  be 
sustained. 

2.  In  &e  trial  of  the  case  the  court  in- 
stntcted  the  jury  that  "a  person  of  sound  mind 
and  memory,  within  the  meaning  of  the  law. 
Is  one  who  has  full  knowledge  of  the  act  she  Is 
engaged  in  and  of  the  property  she  possesses, 
an  intelligent  aoderstanding  of  the  disposition 
she  desires  to  make  of  it  and  of  the  persons 
she  desires  shall  receive  her  prc^rty,  and  the 
capacity  to  recollect  and  comprehend  the  nature 
of  the  claims  of  those  who  are  excluded  from 
participation  in  her  bounty.  It  is  not  necessary 
that  she  ahonld  have  sufficient  capacity  to  make 
contracts,  to  do  business  generally,  or  to  en- 
gage in  complex  and  intricate  business  mat- 
ters." HtUd,  not  error. 

3.  In  the  contest  of  a  will,  the  parties  are 
not  entitled  to  a  jury  as  a  matter  of  right;  but, 
where  a  jmr  is  called,  it  is  not  necessary  that 
the  apecial  issues  sabmitted  to  them  should  be 
divided  Into  numerous  particular  questions  of 
fact.  It  fa  sufficient  to  submit  questions  as  to 
whether  the  testatrix,  at  the  time  the  will 
was  made,  was  of  sound  mind  and  memory, 
and  whether  it  was  made  and  signed  by  reason 
of  undue  influence  on  the  part  of  certain  per- 
sons. 

4.  The  evidence  examined,  and  Md  to  be 
sufficient  to  sustain  the  findings  and  Judgment. 

(Syllahns      the  Court) 

Error  from  circuit  court,  Atchison  coDD^; 
Robert  M.  Baton,  Judge. 

Action  by  Anna  Hughan  and  others  against 
B.  F.  Hudson,  executor  of  Susan  Grimes,  de- 
ceased, and  others,  to  set  aside  a  wlU.  nim 
was  a  judgment  for  idalntiffa,  and  def aid- 
ants, exc^t  MAcy  men  Brynliv,  latag  mat. 
Affirmed. 

Action  broi^ht  by  Anna  Hughan,  Eatle 
Grimes,  and  Nellie  Grimes  on  May  8,  1890, 
against  B.  F,  Hudson,  as  executw  of  the  last 
will  and  testament  of  Susan  Grimes,  deceased, 
Mary  Bllen  Brynlng,  Eliza  Jane  Graham, 
Howard  Grimes,  Bobert  Bruce  Grimes,  Mal- 
c<dm  Grimes,  and  Alice  Grimes  Smith,  to  set 
aside  the  last  wlU  and  testament  of  said 
Susan  Grimes,  deceased.  Susan  Grimes  died 
February  6,  1880^  and  the  will,  which  was 
executed  by  ber  on  Sqftember  id,  1887,  is  as 
follows: 

"State  of  Kansas,  Atchison  Oounty—ss.:  I, 
Susan  Grimes,  of  the  cl^  of  Atchison,  county 
of  Atchison,  and  state  of  Kansas,  of  full  age. 
and,  through  the  blessing  of  God,  of  sound 
mind  and  memory  and  good  bodily  health, 
being  miudfol  of  the  uncertainty  of  life  an£ 
the  certainty  of  death,  do  make  and  puMlsh 
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this,  my  last  wfll  and  tMrtament,  hmlbj  re- 
voking all  other  wills  or  codicUi  vtaatBoer^ 
taeretofore  made  by  me.  With  respect  to  aay 
-worldly  estate,  both  real  and  pentonal,  attet 
the  payment  of  my  just  debts,  I  give,  dertoe. 
bequeath,  and  dispose  of  It  in  the  manner  and 
propwtlona  ftillowlns,  to  wit:  Eint  I  glTB 
and  derlse  nnto  my  dasghfteta  Bliia  Ane 
Graham  and  Alice  Grimes  Smith,  in  tee 
simple  abacdnte,  my  booMStOBd.  where  I  now 
reside,  comprlalng  all  <tf  Mm  umnhnraH  aue  0.)^ 
two  (2),  three  (3),  and  tarn  ft),  in  Uocfc  nmn- 
bered  eight  (8).  In  that  pert  of  the  citr  of 
Atchison,  county  of  Atchison,  and  state  of 
Kansas,  commonly  known  and  described  as 
'South  Atchison,'  together  yTtOt  the  tanprore- 
ments  thereon  and  amnrtenanees  Oerannto 
b^ougfng.  I  also  give  and  bequeath  to  theoi, 
my  said  daughters  EUaa  and  Altec,  all  of  my 
household  goods  and  furniture  of  whldi  I 
may  die  possessed,  for  their  sole  use  and 
benefit  as  long  as  they  or  either  of  them  shall 
occiQ>y  said  homestead.  Second.  I  direct  that 
the  residue  and  remainder  of  say  estate,  both 
real  and  penwal,  wlwt'efgr  sttoated,  ataail 
be  sold,  either  at  private  or  pnMic  sale,  to 
'Qw  best  advantage,  biy  my  ezecotitt;  who^  ont 
of  the  proceeds  of  sudi  aale,  shall  first  pay 
to  each  at  my  dao^hten  EUn  Jane  Giahuu 
and  Alice  Grimes  Smith  the  aum  of  four  thou- 
sand doUara  (HO0aO0»,  la  oddltloa  to  the 
property  hereinbefore  devtsad  to  Item,  and  to 
each  of  my  sons  Howard  Grimes.  Robert 
Bruce  Grimes,  and  Malcolm  Grimea,  the  sum 
«f  fotv  ttonsand  deUan  <$A;000.00>,  in  lawful 
money  of  the  United  States,  whlefa  several 
sums  at  saoDsy  I  give  and  bequeath  to  them, 
respectlvdy,  forever.  Third.  I  give  and  be- 
queath to  Katie  GriBMB  and  NelHe  Chimes, 
datigfaters  of  my  son  John  T.  Grimes,  now 
deceased,  each,  the  sum  at  two  hundred  and 
fifty  doUan  416001.  In  lawful  money  of  the 
United  Stato,  which  ahall  be  la  foB  of  tbtfr 
■haze  In  my  attate.  Foath.  The  balanee  of 
the  praeaeds  of  such  sale  as  shall  be  left 
aCtsr  paying  Itaa  IsqkIcs  and  baqnesta  above 
ynviOed  A>r,  and  all  other  of  my  property 
iirtiatsovva',  I  tkn,  dovlae,  and  bequeath  for- 
ever to  my  six  (6)  children  now  living,  whose 
mnes  an  m  foUows:  Moiy  Btten  Btynlng, 
msa  lane  Graham,  and  AUoe  Grimes  Batlth, 
daugMaa,  aad  Howard  Grims,  Robert  Bmoe 
Gitanaa,  and  Malnnlni  Orlnes,  sons,  to  be 
divided  eqoaly  aasoiig  ttHm,  ahaie  and  share 
alike.  Fifth.  I  farther  dtoect  that  the  amoont 
mentioned,  together  with  the  Invest  provid- 
ed for,  la  any  iwomlsBoiT  »ot«  I  may  hold  at 
my  death  against  any  of  my  dilldr^,  and 
which  lAiall  then  be  owing  to  me  er  my  ea- 
tata,  shall  be  deducted  bam  Us  or  her  sbaxe, 
respectively,  and  the  note  canceled.  Sixth.  I 
hereby  appotait  B.  F.  Hudson,  of  the  dty  of 
Ateht6<m,  county  at  Atchison,  and  state  afore- 
said, the  sole  executor  of  this  my  last  wUl  and 
testament  In  witness  whereof,  I,  Susan 
Grimes,  have,  to  this  my  last  will  and  testa- 
mNit,  anbseribed  my  name,  this  10th  day  of 
SOptembor,  A.  D.  1887.   Susan  Grimes. 


*«ubscribed  by  tbe  testaUtar  In  tbe  praaeDu 
of  each  of  os,  and  at  the  same  ttma  dedaicd 
by  bar,  to  ns,  to  be  her  last  will  and  tasla- 
ment  Helen  L.  Hudson,  at  Atefalfloa  GUr. 
Ksnaaa.  Ji^  N.  flfaatmakv.  of  AteUaoD 
City,  Sanaas.  Bells  Shoeaaaker.  at  AtrMtmn 
Otty,  Katns." 

The  codotendaats  of  tbe  flzeentar  wem  Ike 
only  Uvlag  iMdrcn  of  Suaaa  Qrlaspfl  mt  Oe 
time  at  bet  death.  John  T.  GriaMa  was  a 
son  ci<  tta  tsstatila,  who  dkd  Oetaber  90, 
1870,  and  taft  aarrivldg  takn  his  wife,  Anna, 
wbo  sBbseqaently  IntcnMRled  wStb  me  Ha- 
gkan.  and  two  ehlldren,  KaUs  and  KelHe 
Grfmea.  Tbe  pkdntHtA  below  alleged  that 
EBia  Jaae  Oiabam  aad  AUoa  ^fmca  Smltb 
had  ttvad  with  their  mother  for  many  yean, 
and  onttt  the  time  at  her  death,  wtea  Ae 
wasof  thea«e(tf79yean;  that  alnoe  about  Oc- 
toUr,  18SS,  Saaaai  Grimes  had  been  debOlmt- 
ed  and  iidlnn  In  body  and  mhifi,  had  bad 
frequent  attacks  of  apoplexy,  and  had  art- 
foad  paratysls,  which  Injared  her  mind,  and 
by  reason  of  such  fatjary  and  Impairment  she 
was  onable  to  make  a  valid  dispoeition  at  taer 
property  on  and  lav  prior  to  September  1ft. 
1887;  that  she  was  under  the  contnl  and  in- 
fluence of  the  two  daoghtem  who  ilnd  wtth 
her,  to  such  extent  that  she  nsitbff  had  dot 
axercised  any  vrill,  Jodgnunt,  or  control  af 
her  own  afflalrs,  and  was  Incapable  of  ex«r- 
dakig  any  will  or  ^dgment  when  she  signed 
the  will  to  coutiwen^;  that  the  wUl  was 
fnoeoted  to  be  made  and  rigned  tn  order  to 
defeat  the  phdntUb  out  of  their  proper  share 
of  tbe  estate  of  Susan  Grimes,  which  was 
tben  of  tbe  tun  vahie  of  «70,00a  The  sver- 
maOKHjt  tacapactty  aad  andue  toflnenee  woe 
denied.  At  the  Wal  a  Jury  was  called,  and 
two  special  questions  w«e  submitted  to  them, 
as  follows:  "(1)  Was  tbe  deceased,  Sosan 
Grimes,  on  tbe  19th  day  at  September.  ISSS. 
at  the  time  the  Instrament  propounded  as  the 
last  win  and  testament  purports  to  hare  been 
made,  of  sonnd  mind  and  memmyf  <2)  -Was 
the  aald  InstromMit  made  and  signed  by  rm- 
son  of  undue  Influence  «n  the  part  at  tbe  de- 
taidaals  EUza  Jane  Graham  and  AUoe  Grimes 
^tth,  or  ^ther  of  thetn?"  The  answer  to 
the  ft^  qnestiata  was  *'No,"  aad  to  the  sec- 
ond, *?«8.**  Motions  were  made  to  set  aside 
the  answers  to  the  special  questions,  and  for 
a  new  trial,  wUeh  wste  overruled,  and  the 
court  thereuxxm  rendered  judgment  netting 
aside  the  wilt.  The  deftmdants  tj^w,  exo^ 
Maiy  Bllen  Bry^g,  alls^  error. 

B.  F.  Hudson,  for  plalntUEs  In  enw.  W. 
W.  tt  W.  F,  Gnthrie,  for  defendanls  In  error. 

JFOHN6T0N,  J.  (after  Mating  tbe  £acta». 
When  the  wUl  «f  Swan  Grimes  was  executed, 
bi  1887,  six  of  her  cblldian  wem  Uvtng.  She 
liad  survived  two  aonsr-B*  B.  -Grimes,  who 
died  intestate  and  childless  in  IflB^  and  from 
wlwm  she  Inherited  eonstdenUe  inoperty, 
and  John  T.  Grimes,  who  died  In  1S7Q,  leaving 
his  wife  Anna,  and  two  <dilldieii,  Katie  and 


Digitized  by  Google 


HUDSON  V. 


HUaHAK. 


705 


•ellle  Orlxnea,  who  brought  tlila  proceeding 
o  cunteet  the  wilL    The  bueband  of  the  tea- 
ittrix.  Dr.  W.  H.  Grlmeo,  died  In  1877,  and 
iiu6t  of  the  time  since  then  the  two  dangh- 
cra  Bllza  Jane  and  Alice  hare  llV^ed  with  her. 
•he  wan  about  76  years  of  age  at  the  time 
he  will  was  made,  and  about  79  years  of  age 
t  the  time  of  ber  death  In  ISOO,  and  f<H-  bcv- 
ml  years  before  ebe  had  been  rery  feeble, 
klthou^b  Dot  subject  to  Insane  delusions,  ber 
:iin<l  had  been  Impaired  by  disease  and  ad- 
-:mr-ln^  years,  bat  whether  It  was  so  far  im- 
>:iired  as  to  render  her  Incapable  to  make  a 
vill  is  a  difficult  qoeBtlon.  The  erldence  re- 
ip.  cting  her  testamentary  capacity  was  con- 
iii  tlug  aDd  unsatisfactory,  and  while.  If  the 
csiimoay  had  been  submitted  to  this  court 
XX  the  first  instance,  a  different  conclusion 
luiirht  have  been  reached,  we  regard  it  to  be 
suiticient  under  the  rules  which  obtain  here, 
10  sustain  the  finding  of  the  Jury  and  the 
irlul  coart  She  had  suCFered  a  number  of 
:ip<>plectlc  attacks,  one  of  wbich  was  as  early 
as  iSoO,  and  her  daughter.  In  speaking  of  that 
iitt.nrk,  said  that  ber  tnigue  was  slightly  par- 
ulyzed.    There  is  testimony  that  this  was 
fviUowed  by  other  attacks,  more  severe  and 
hcrioua,  which  resulted  In  drawing  her  face 
cut  of  shape,  affecting  her  speech,  and  pro- 
'luclng  a  sort  of  stupor.  Neighbors,  whom 
ahe  had  known  well,  testified  that  she  failed 
Tu  recognize  them,  did  not  comprehend  what 
they  said,  and  that  her  answers  to  questions 
were  Irrational  and  unsatisfactory.  They 
stated  that,  for  7  or  8  years  before  her  death, 
she  appeared  to  be  failing,  and  to  grow  weak 
in  body  and  mind.    Her  daughter  testified 
thut,  for  4  or  5  years  before  her  death,  there 
^(^iiied  to  be  nothing  that  would  engage  her 
attention,  tiiat  she  would  sit  for  hours  at  a 
time  with  her  bead  in  her  hands  and  finger 
at  her  mouth,  paying  no  attention  to  what 
was  going  on  in  the  house.    She  also  stated 
tiiat,  when  persons  spoke  to  her  mother,  her 
(laughters,   Mrs.   Graham   or  Mrs.  Smith, 
would  answer  for  her,  and  that,  for  5  or  6 
years,  her  mfnd  had  been  so  feeble  that  she 
was  subject  to  the  will  of  others.  Another 
testified  that.  In  1883,  when  her  son  E.  B. 
Grimes  was  seriously  sick,  she  tock.  uo  Inter- 
est In  the  discussions  respecting  his  illness, 
aud,  when  the  report  was  made  by  the  doc- 
tor that  he  could  not  live  long,  she  showed  no 
Interest  ttor  emotion.    Still  others  testified 
that  she  did  not  understand  anything  about 
her  buBlneas,  and  that,  when  matters  of  great 
business  concern  ware  suggested  to  her,  she 
A-  li  ini  .iiltjviist  ui  ur  i--ijiii;)relif)idiuii  ui 
tbem.   Physlclaiy;  testified  tiiat  apoplectic  at- 
tiiLkB  of  the  kind  said  to  have  been  suffered 
by  tbe  testatrix  ordinarily  produce  paraly- 
^s,  and,  when  tbe  mouth  Is  drawn,  and  tbe 
toujnie  and  speech  affected,  it  Is  evidence 
^at  certain  parts  of  the  brain  are  attected. 
^Vliere  such  symptoms  exist,  it  Indicates  that 
ttie  memory  and  Intelligence  of  tbe  person 
*n  to  some  extent  affected  and  Impaired, 
Tiie  tendency  of  repeated  attat^  of  the  Und 


mentioned,  and  e«peda!Iy  wlft  perrons  b6- 
Tanced  In  age,  It  Is  stated,  would  be  to  weak- 
en tbe  mental  facnltles,  and  to  rradnally- 
grow  wiHse.  One  of  tbe  pby^dans,  who  taw 
her  while  she  was  allTe,  but  after  the  win  was 
made,  stated  tliat  she  was  physically  and 
mentally  weak,  and  had  *^nne  dementia." 
Be  stated  tiiat  the  condition  was  a  symptom 
ct  softening  of  the  brain,  which  is  a  result  or 
associate  of  paralysis.  The  testimony  to 
show  the  exercise  of  undue  infiuence  Is  weak, 
although  some  of  It  tends  to  show  that  the 
daughters  who  resided  with  the  testatrix, 
and  who  received  the  larger  share  by  the 
terms  of  the  will,  may  have  controlled  her 
will  and  Influenced  her  to  exclude  some  of 
her  relatives  from  an  equal  share  of  her 
bounty.  If  the  evidence  sustains  the  groimd 
of  Incapacity,  however,  the  will  must  be  heltl 
Invalid  and  tbe  judgment  must  stand. 

The  main  controversy  In  tbe  case  was  with 
respect  to  the  testamentary  capacity  of  the 
testatrix.  On  one  part.  It  Is  contended  that 
the  mere  weakness  of  tbe  mind  does  not  take 
away  capacity  to  make  a  will,  but  that  actual 
insanity  must  be  shown  In  order  to  Invali- 
date the  will.  On  the  other  part,  it  Is  con- 
tended that  it  Is  not  necessary  to  show  that 
the  testatrix  Is  absolutely  Insane,  but  that,  if 
the  mind  has  been  enfeebled  by  paralysis  and 
old  age,  so  that  she  Is  unable  to  understand 
the  effect  and  operation  of  her  wUl  upon  hei 
property  and  those  entitled  to  receive  It,  the 
win  should  be  rejected.  The  view  taken  by 
the  trial  court  Is  shown  by  tbe  Instruettons 
given  to  the  Jury,  and  tbe  rulings  upon  the 
evidence  show  that  tbe  same  theory  was 
maintained  throughout  the  trial:  "(4)  It  Is 
not  claimed,  upon  the  part  of  the  plaintiffs 
contesting  the  validity  of  the  will  In  ques- 
tion, that  Susan  Grimes,  the  testatrix  at  tbe 
time  the  same  was  executed,  was  Insane,  but, 
by  reason  of  her  advanced  years,  and  from 
frequent  apoplectic  attacks,  bad  suffered  pa- 
ralysis, which  had  greatly  Impaired  and  la- 
Jored  her  mind,  as  well  as  debilitated  her 
body,  and  that  thereupon  her  mind  became- 
so  Impaired  that  the  same  had  become  un- 
sound and  Impaired  beyond  tbe  power  to- 
make  valid  disposition  of  her  property  and 
estate  by  will  and  testament,  long  prior  to> 
Septembw  16, 1887."  "(6)  A  person  of  sound 
mind  and  memory,  within  the  meaning  of  tbe 
law,  is  one  who  has  full  knowledge  of  the 
act  she  la  engaged  In  and  of  the  property 
she  poflsesses,  an  Intelligent  understanding 
of  the  disposition  she  desires  to  make  of  it 
and  of  the  persons  she  desires  shall  receive 
ber  properly,  and  the  capacity  to  recollect 
and  apprehend  the  nature  of  the  claims  of 
those  who  are  excluded  from  participating 
In  ber  bounty.  It  Is  not  necessary  tiiat  she 
should  have  sufficleut  capacity  to  make  con- 
tracts, to  do  business  generally,  or  to  en- 
gage In  complex  and  intricate  business  mat- 
ters. And  if  the  Jury  brieve,  from  the  tes- 
timony in  this  case,  that,  at  the  time  of  mak- 
ing the  will  in  controrerqr,  the  deceased,  So- 
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sas  Orimas,  had  snch  a  knowledge  as  above 
defined,  and  posseesed  andi  understanding 
of  the  dlspoaitloD  she  desired  to  make  of  her 
property  and  of  the  persons  she  desired  to 
receive  the  same,  and  bau  capacity  to  rec- 
ollect and  apprehend  the  nature  of  the  claims 
of  those  who  were  excluded  from  participat- 
ing in  her  bounty,  then  she  would  be  of 
sound  mind  and  memory,  within  the  mean- 
ing of  the  law,  even  though  the  jury  may  be- 
lieve from  the  testimony  that  she  was  phys- 
ically weak,  and  did  not  have  the  mental 
capacity  sufficient  to  make  contracts,  to  do 
business  generally,  or  to  engage  In  complex 
and  Intricate  business  matters.  But  If,  on 
the  other  hand,  you  find,  by  a  preponderance 
of  the  evidence,  that,  at  the  time  of  making 
the  will  In  controversy,  the  deceased,  Susan 
Grimes,  had  not  such  knowledge,  as  abovo 
defined  In  this  Instruction,  and  did  not  pos- 
sess such  imderstanding  as  to  the  dlspoidtlon 
she  desired  to  make  of  her  property  and  of 
the  persons  she  desired  to  receive  the  same, 
and  did  not  have  capacity  to  recollect  and 
apprehend  the  nature  of  the  claims  of  those 
wbo  were  excluded  from  participating  In  her 
bounty,  then  she  would  not  be  of  sound 
mind  and  memory,  within  the  meaning  of 
the  law."  "(10)  The  jury  are  Instructed  that, 
iu  determining  the  Issues  in  fact  submitted 
to  you  under  the  Instructions  herein,  you 
should  carefully  look  to  all  the  evidence  In 
this  case,  and  In  so  doing  you  should  take 
Into  consideration  the  jOiyBlcal  condition  of 
Susan  Grimes,  arising  from  her  age,  sick- 
ness, or  any  other  cause;  the  condition  of 
ber  mind  at  and  before  the  time  of  the  exe- 
cution of  the  will  in  controversy;  the  execu- 
tion of  the  will,  and  Its  contents;  the  execu- 
tion of  any  former  wills  by  her,  and  the  pro- 
visions thereof;  the  relations  existing  be- 
tween her  and  the  parties,  respectively,  here- 
in,- at  and  before  the  execution  of  the  wIU  In 
controversy;  her  family  and  connections; 
the  terms  upon  wuich  she  stood  with  them; 
the  claims  of  parucular  Individuals;  the  con- 
dition and  relative  situation  of  the  legatees 
or  devisees  named  in  the  will;  the  situation 
of  the  testatrix  herseii.  and  the  circumstances 
under  which  the  will  was  made;  and,  in 
brief,  every  fact  or  circumstance  which  tends 
to  throw  any  light  upon  the  question  submit- 
ted to  you." 

We  think  the  theory  of  the  court  as  to  the 
degree  of  intelligence  or  amount  of  mental 
capacity  requisite  to  make  a  will  is  correct. 
Delaney  t.  Otty  of  Sallna,  34  Kan.  S32,  9  Pac. 
271;  Converse  v.  Converse,  21  Yt  16S; 
Thompson  v.  Kyner,  65  Pa.  St  3GS;  25  Am. 
&  Eng.  Enc.  Law,  992.  This  was  not  a  case 
of  absolute  Insanity,  as  generally  understood. 
There  were  no  delusions  nor  derangements 
of  the  mind,  no  perversion  of  the  mental 
machinery,  but  rather  a  wearing  out  and  a 
failure  of  the  mental  faculties  to  work  with 
suttlclent  force.  It  was  a  case,  as  described 
by  one  of  the  witnesses,  of  "senile  demen- 
tia," or  8  weakness  of  the  undei-standfng  and 


reason,  resulting,  as  the  testimony  tends  to 
show,  from  old  age  and  also  repeated  apo- 
plectic attacks,  followed  by  paralysis.  As 
absolute  soundness  of  mind  is  not  always  the 
test  ct  testamentary  capacity,  the  omission 
to  Instruct  the  jury,  as  requested,  upon  san- 
ity and  insanity  was  not  prejudlciat  to  the 
plaintiffs  In  error.  What  constituted  a  sound 
mind  and  memory,  within  the  meaning  ot  the 
statute,  was  fairly  submitted  to  the  jury,  and 
the  additional  definitions  requested  would, 
we  think,  have  tended  to  confuse,  rather 
than  to  aid,  them  in  the  determination  of  the 
Issues  presented  to  them.  We  think  there 
Is  no  good  reason  to  complain  of  the  form  in 
which  the  issues  were  submitted  to  the  Jury. 
Mooney  v.  Olsen,  22  Kan.  78;  Ddaney  v.  City 
of  Salina,  supra.  They  are  not  to  be  likened 
to  particular  questions  of  fact,  and  the  find- 
ings, when  made,  are  not  conclusive  upon  the 
court.  In  cases  of  this  character,  the  par- 
ties are  not,  as  a  matter  of  right,  entitled  to 
a  jury;  but  the  Issues  may  be  submitted  to 
one  for  the  Information  of  the  court,  and  to 
relieve  it  from  the  burden  of  determining  con- 
troverted questions  of  fact.  The  court  may 
accept  findings,  in  whole  or  in  part,  or,  If 
not  satisfied  with  them,  may  Ignore  them, 
and  proceed  to  make  findings  of  its  own  upon 
the  evidence  submitted.  In  the  present  case 
the  findings  of  the  court  upon  the  questions 
Involved  are  the  same  as  those  returned  by 
the  jury.  A  number  of  objections  were 
raised  to  the  testimony,  as  well  as  to  the  rul- 
ings upon  the  Instructions;  but  the  view  that 
has  been  taken  disposes  of  those  tiiat  are 
deemed  to  be  material,  and  a  reference  to 
them  In  detail  appears  to  be  unnecessary. 
There  Is  a  claim  of  misconduct  on  the  part 
of  the  court  and  jury,  but,  from  a  careful 
reading  of  the  testimony,  we  are  unable  to 
say  that  It  constitutes  a  ground  for  the  re- 
versal of  the  judgment  ^e  Judgment  will 
be  affirmed. 

MARTIN,  0.  J.,  baring  been  of  counsel,  did 
not  sit  In  the  case.  ALLEN,  J.,  concurs. 


QKAFF  T.  D.  U.  08B0BNB  ft  OO. 
(Supreme  Court  of  Kansas.  Dee.  7.  180S.) 

CoilfiTKUCnOIf  OV  CONTBA.Cr— AMBIOUITIKS— SA.LS 
— I^TFBRIOR  QtTlUTT— RBHKDIBB  OV  BUTKR. 

1.  Where  a  contract  is  concluded  between 
the  parties  by  letters,  if,  In  a  letter  written  by 
one  of  them,  there  be  any  ambiguity  or  con- 
tradiction in  terms,  doubts  as  to  Its  meaning 
will  be  resolved  against  the  writer. 

2.  Where  mercfaandiBe  la  sold  under  an  ex- 
ecutory written  contract  and  the  goods  deliv- 
ered are  inferior  in  quality  to  those  contracted 
to  be  sold,  the  buyer  is  not  restricted  in  bis 
remedy  to  a  return  of  the  goods  and  rescis- 
sion of  the  contract  but  may  retain  the  in- 
ferior articles  delivered,  and,  in  an  action  for 
the  purchase  price,  may  recoup  the  damages  he 
hfts  sustniiKMl  by  reason  of  the  breadi  of  the 
seller's  contract. 

(Syliahas  by  the  Court) 
Error  from  district  oonrt  Sumner  eoiuily; 
James  A.  Ray,  Judg& 
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Action  by  D.  M.  Osborne  &  Co.  against  A. 
OnUBC.  Jndcmeut  for  plaintiff,  and  defend- 
ant brlnfB  emr.  Berened, 

D.  U.  Osborne  ft  Ca  sued  Qiaff  on  a  tmI- 
fled  acooont  for  binding;  twine  sold  and  de- 
Ureied,  and  demanded  jadgmoit  for 
enjao  and  InterMt  Graff  flled  a  long  an- 
swer alleging  In  anbstance  that  tbe  twine 
was  bought  aample  from  the  agent  of 
the  plaintiff;  that  it  waa  expresBly  warrant- 
ed to  be  of  the  best  guality;  that  a  part  of 
tbe  twine  dellvwed  coxxeQiionded  with  the 
sample,  and  compiled  with  the  warranty, 
bnt  that  14,oai>  ptSonds  was  wholly  unfit  for 
the  pnrpoee  tor  which  tt  was  purchaaed.  The 
defendant  claimed  damages  In  a  large  sum 
on  account  of  the  breach  of  the  warranty. 
▲  Jury  having  beoi  Impanded  to  try  the 
cas^  the  burden  of  proof  b^ng  on  the  de- 
fendant, he  proceeded  to  Introduce  his  testi- 
mony. The  defendant  hlmadf  took  the  wit- 
ness stand,  and  testified  with  reference  to 
the  transaction  between  himself  and  Wilson, 
the  agent  of  the  plaintiff,  which  resulted  in 
a  contract  for  the  purchase  of  the  twine, 
Afta  having  testified  to  the  ezhibltlon  by 
Wilson  of  various  samples  of  binding  twine, 
and  to  subjecting  them  to  tests  of  their 
strength,  and  stating  that  a  contract  was 
then  made  for  the  purchase  of  the  twine, 
counsel  for  the  plaintiff  asked  and  waa  given 
leave  to  crosa-examlne  the  witness  as  to  the 
contract  On  this  cross-ezamlnatlon  It  was 
developed  tbaX  a  written  agreement  was 
made  for  the  purchase '<tf  "60,000  lbs.  sUver 
binding  twine"  at  11%  cents  a  pound.  Tbe 
contract  provided  as  to  the  time  and  man- 
ner of  payment,  and  as  to  tbe  delivery  and 
shipment  of  the  twine,  and  was  signed  In 
the  name  of  the  plaintiff  by  Wilson,  as 
agent,  and  by  Qrafl,  but  provided  that  It 
should  not  be  valid  until  approved  by  the. 
manager  or  one  of  the  officers  of  the  plain- 
tiff corporation.  On  the  margin  was  writ- 
ten a  guaranty.  In  the  following  terms: 
"The  silver  cord  is  hweby  guarantied  to 
work  as  well  as  any  other  coi-d,  when  used 
according  to  directions."  The  contract  was 
dated  March  27,  1880.  This  contract  was 
forwarded  from  Wellington,  wh«re  It  was 
made,  to  the  office  of  the  plaintiff's  manager 
at  St.  Louis,  who  erased  the  guaranty,  and 
under  date  "4-5-89,"  wrote  a  letter  to  tbe 
defendant  in  which  he  said,  among  other 
things:  "We  have  to  say  we  bave  In  no  case 
consented  to  any  of  our  travelers  writing 
any  kind  of  a  guaranty  on  our  twine,  sim- 
ply for  the  reason  it  is  unnecessary.  We 
deal  In  nothing  but  first-class  twine,  and 
take  every  precaution  to  get  the  best,  and, 
as  we  said  before,  it  is  quite  unnecessary 
for  us  to  make  any  guaranties.  Not  that 
we  fear  there  would  be  any  risk  In  doing  It, 
but  it  la  not  business  at  the  present  condi- 
tion of  the  twine  market,  as  we  can  sell 
more  twine  than  we  can  get,  and  at  better 
prices  than  those  named  you  in  your  con- 
tract. You,  however,  are  not  running  any 
T^2i>.no.7— i5 
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risk  In  buying  tvttoB  from  D.  M.  Osborne  ft 
Company,  as  we  are  entirely  responsible,  and 
conld  noi  at  any  prtce,  afford  to  sell  yon 
anything  but  a  good  article."  On  the  re- 
c^pt  of  this  letter  the  defondant  answered 
as  follows:  ''WeUlngton,  Kansas,  April  8th, 
1889.  D.  M.  Osborne,  St  Louis— Gents: 
Tours  of  the  5th  Instant  came  to  hand  this 
morning.  Z  had  not  read  it  before  writing 
you  earlier  In  the  day.  In  r^ly,  will  ny 
that  I  win  accept  your  contract,  relying 
however,  on  tbe  declaration  contained  in 
your  letter  of  the  4r-5-80L  Respectfully, 
yours,  A.  Graff."  This  contract  and  these 
letters  being  read  in  evidence  by  the  plain- 
tiff, tbe  court  excluded  all  further  testimony 
■with  reforence  to  tbe  quality  of  the  twine 
and  Its  value,  unless  the  def«idant  would 
undertake  to  show  that  It  was  wholly  valne- 
less  to  any  person  for  any  purpose.  Tbe 
defendant  sought  In  many  ways  to  abow 
that  the  twine  did  not  correspond  with  ttie 
sample,  and  was  not  first-class  twine,  and 
to  prove  his  damages,  but  tbe  testimony 
was  aH  ruled  out  by  the  court  A  verdict 
was  directed  for  the  pliUntlff  for  the  amount 
claimed,  and  Judgment  entered  tba«on. 

W.  W.  Schwlnn  and  Tom  George,  for  plain* 
tiff  In  error.  C.  E.  Blllott  and  H.  L.  Woods, 
t<a  defendant  in  error. 

ALLEN,  J.  (after  stating  tbe  facts).  The 
view  we  take  of  this  case  renders  it  unnec- 
essary to  consider  the  subject  of  implied 
warranties,  so  fully  and  ably  discussed  In 
the  briefs.  The  rights  of  the  parties  were 
fixed  by  the  written  contract  and  the  two 
letters  read  In  evidence.  If  the  description 
of  the  article  sold  were  to  be  taken  solely 
from  tbe  contract  of  March  27th,  tbe  plain- 
tiff might  find  it  somewhat  difficult  to  prove 
that  it  bad  ever  delivered  silver  binding 
twine.  Of  course,  none  of  tbe  parties  to  the 
agreement  understood  that  itbere  was  to  be 
any  silver  In  the  twine.  This  Is  made  clear 
by  tbe  letter  written  by  Mr.  Terpennlng,  the 
plaintiff's  manager  at  St  Louis,  under  date 
"4-6-88."  This  letter,  while  denying  the 
auth(»1^  of  Wilson  to  guaranty,  and  insist- 
on  an  erasure  of  tbe  clause  written  on  the 
margin  by  him,  makes  the  direct  statement 
and  representation,  "We  deal  in  nothing  but 
first-class  twine."  The  defendant  by  his 
letter  of  the  8th,  put  the  plaintiff  directly  on 
notice  that  he  relied  on  the  declaration  con- 
tained in  Terpennlng's  letter.  As  the  de- 
fendant could  not  possibly  inspect  the  twine 
before  it  was  purchased,  he  had  a  right  to 
rely  on  the  statement  in  the  letter  of  the 
plaintiff's  manager  as  to  the  quality  of  the 
goods  to  be  furnished.  If  the  plaintiff  fail- 
ed to  furnish  first-class  twine  as  represented, 
he  had  a  right  to  a  reasMiable  time  after  re- 
ceipt of  the  twine  In  which  to  inspect  it  re- 
scind the  whole  contract,  and  return  the 
goods  received,  or,  If  he  so  elected,  he  had 
the  right  to  retain  the  Inferior  article,  and 
recoup  the  damages  sustained  ^y  reason  of 
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the  ftnan  dC  Uie  plidntflr  to  fnndali  goods 
of  tbe  proper  qnaltty.  Tbe  inSgmmt  la  re- 
reraed,  and  a  b«w  trial  aMmei.  All  tlw 
Justices  eoDcnnlnr. 


AREATT8AS  TAtiLETT  TOWN  &  liAND  tK>. 
T.  IiINOOLN. 
(Supreme  Oonrt  of  Kansai.  Dec  1,  1805.) 

TOTN  COMPUIIBS— COHTKAOT  TO  BUIOVB  ESTAB- 
LISHED Bnsi^iBaa— Atoii>a.noi— Bheack— Usu- 

DRB  OV  DaHAOBS  — PBOFITS  — BVIDBSOI. 

1.  Where  a  town  ecHnpanr  induced  L.  to 
remove  his  store  bnUdlitg  and  atock  of  cooda, 
at  great  ezpeiue,  from  a  Tillage,  a  short  dia- 
tance,  to  a  new  town  site,  b7  a  contract  of  guar- 
untj,  made  by  itai  general  agent  in  the  asual 
way,  that  a  railroad  would  be  constructed  and 
in  operation  to  the  town  site  within  a  given 
time,  such  compaoy  cannot  be  relieved  from  lia- 
bility for  a  breach  of  the  contract  on  tbe  ground 
of  the  want  of  power  to  make  It,  nor  because 
the  board  of  directors  did  not  formally  confer 
authority  on  the  general  agent  to  enter  into  it. 

2.  Upon  the  evidence,  held,  that  the  ccmtract 
included  the  guaranty  that  me  railroad  wonld 
be  built  withm  a  given  time. 

3.  In  a  contract  of  tbe  nature  abore  stat- 
ed,  where  both  parties  contemplated  the  break- 
ing up  of  an  established  businesB  at  sucb  vil- 
lage, assuming  that  the  new  location  wonld  be- 
come the  railroad  town,  and  the  contract  of 
gnaranty  Is  broken,  the  railroad  never  being 
constmcted,  and  the  new  town  she,  and  L.'s 
business  there,  having  failed,  held,  that  in  an 
action  by  L.  against  the  town  company  to  re- 
cover damages  for  a  breach  of  tbe  contract  of 
gnaranty  L.'b  loss  of  profits  of  his  established 
business  were  properly  taken  into  consideration 
in  connection  with  other  things  la  estimating 
the  measure  of  his  recovery. 

(SyltaboB  by  the  Court) 

Bcnr  from  dlstrlet  oonrt,  CbuBo  eotmty; 
3*mitk  Doster,  Judge. 

Action  b7  H.  8.  Lincoln  agalmst  tbe  Arfean- 
mm  Valley  Town  A  Land  Company  for  breach 
of  contract  Tben  yma  a  Jadgmoit  for  ^aln- 
tUf,  and  defendant  brtnga  error.  Afflnned. 

Tbe  pltfnttff  In  amr  (defendant  below)  mm 
■lAartered  as  a  corporation  June  29,  1883,  im 
parpoBia  b^ng  tbe  purchase  and  sale  of  real 
estate  fOr  tbe  benefit  of  Its  members,  tlie 
porcbase,  location,  and  l^rlsg  out  of  town 
BttoB,  and  'tbe  sale  and  conTeyanoe  of  tbt 
■aame  In  lots  and  cnbdMsIonB  or  otherwise,  and 
tbe -erection  <xF  buUdinss  and  otber  improre- 
mentBibereon.and  «ncb  actaasmfgbt  be  deem- 
ed necessary  and  desbable  to  the  proper  and 
adnntageooB -management  of  its  baainess,  the 
places  thereof  l>dng  at  Top^sa,  Kan.,  Boetan, 
ftlaasq  and  sneh  otber  places  In  tbe  states 
and  terrttorieB  of  Ibe  United  Btates  as  might, 
from  time  to  time,  be  deemed  desirable  al<mg 
or  near  ,  tbe  line  oif  the  Atchison,  Topeka  & 
Santa  FA  ^Uroad  or  ItB  leased,  operated, 
ovmectlng  or  auxiliary  lines,  nils  corpora- 
tlon  was  on  Intimate  rdatlons  with  the  Atchl- 
■an,  T^eka  &  Santa  Ffi  Railroad  Company, 
some  of  lis  offlcen  being  also  offlcras  of  tbe 
railraad  company,  and  its  gmeral  oflice  was 
In  the  buUdtng  of  the  latter  company  at  To- 
peka. Prior  to  April,  1880,  an  auxiliary  road 
bad  been  projected,  known  as  the  Ehu porta  & 


M  Dorado  Stkort  Line,  extending  from  a  point 
on  tbe  main  line  in  Chase  county  aontberly  to 
a  point  called  mchaids,  where  a  town  site 
was  located  witbin  a  mile  of  Hatfldd  Oreui, 
a  email  to^  tn  said  county.  The  dofendairt 
In  error  (plaintiff  bdow)  resided  at  the  latter 
place,  and' had  a  general  store  and  amne  otber 
property  there.  In  igE>rU,  186e,  W.  IMck- 
Inson,  the  general  agent  of  the  town  and  land 
company,  called  npra-  Line<dn  at  Uatfirid 
Green,  and  -entered  into  negotlatloDB  to  in- 
duce htan  to  rcmore  his  store  and  iilace  of 
rerideoee  to  Blchards,  which  wm  then  noth- 
ing more  than  a  paper  town  atte,  consisting  of 
farming  lands.  In  Jnne  ti^wiiig,  at  rcQneat 
of  Dkddnaon,  Uneoln  Tiaited  the  latter  at  bis 
offloe  bi  Topehn,  and  it  was  orally  agreed 
that  Uneoln  would  rem  ore  bis  store  bond- 
ing amd  «tock  to  Blchards,  the  town  company 
to  pay  <92S0 -towards  the  opense  tliereof;  tihat 
Ltnofrin  should  be  the  locti  agent  of  the  town 
oompeny  at  Richards  for  the  -aale  and  doD» 
Hon  of  Ms,  and  to  Indoce  settlement  upon 
Oie  town  «He  cspedaHy  by  the  residents  at 
Matfield  eroen  and  that  U  lots  tm  busbiess 
and  realdeaee  purposes  idioidd  be  conveyed 
to  IitoecAa,  the  town  company  agredng  that 
the  laUroad  sbenld  be  bnitt,  equipped,  eom- 
I^eted,  and  bi  operation  to  Blcbarda  by  Sep- 
tonber  1,  1880.  At  this  lnt«Tlew  and  be- 
fore, DicklnsoD  -was  fully  Informed  of  "the  ex- 
tent and  character  of  tb6  bnsfaieSB  transacted 
by  lineoln  at  Matfidd  Grs^  Thereafter, 
on  June  28,  1886,  Lincoln  wrote  a  letter  to 
•Dtelclnson,  In  order  tint  tbey  might  under- 
stand -each  other,  hi  whldi  be  ststad  what 
each  iwqposed  to  do;  bnt  be  omitted  an  men- 
tion of  tbe  railroad.  On  Juno  SOtb,  Dtcfelnaoa 
answered  Ltnc(dn%  lettn*,  urging  bim  to 
move  at  tte  aarliest  practteable  momoat,  and 
ptuAi  things  tm  la^dly  as  possible,  and  that 
he  could  rest  assured  that  the  nllroad  would 
be  buBt  and  tn  (deration  tm  stated  in  tiie  con- 
VKsatlan  at  Taptkti,  and  that  be  would  deett 
the  lots  as  soon  -as  Uneoln  was  on  the 
ground;  and  jm.  Jnly'2,  1888,  IM<AdnMn  Ban 
to  Uneoln  an  appolntm«it  as  local  agent  at 
BMwrds.  There  was  considerable  conre- 
Bpendenee  hot  ween  Lincoln  and  Dfchfaum  tm- 
tU  tbe  latter  was  iiueueoded  In  office  by  "SL  M. 
fi^vey,  «bont  Avgnst  1, 1886^  whoi  tbe  same 
was  renewwd  Iwtween  Uaeotai  and  ^ivey. 
About  July  17  to  19,  ISSe,  Unecdn  bad  a  con* 
versatlon  wlth  Dldclnson,  In  whldi  betcOd  the 
lat^  be  conld  not  go  on  with  ilie  matter  unless 
be  bad  posltlvo  assurance  that  tbe  railroad 
would  be  buHt  to  ^Cfaards  that  flaU.  and 
thereupcm  IHdtlBson  said  tbey  would  guar- 
anty tiiat  the  TBllroad  would  be  built  to  Bl^ 
ards  that  fall,  and  for  him  to  go  abend.  Un- 
eoln did  -not  get  bis  store  removed  and  com- 
I^eted  until  eariy  In  September,  but  be  did 
what  be  could  to  Induce  people  in  and  about 
Hatfield  Green  to  -estabUBb  tbemselves  at 
Richards,  with  only  a  small  degree  of  ams. 
cess.  His  stock  was  uC  lAoat  911,000  In 
valu&  For  tbe  last  two  oe  thvae  yean  ot 
tiw  bniritness  at  Matfield  •Oreen,  Uneoln  bad 
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■old  about  f30,000  Torth  of  goods  annnally 
ftt  a  profit  of  10  ,per  cent  His  store  was  at 
Hlcbards  about  a  year,  wben  an  bope  of  tbe 
early  ctunpltitloii  of  tbe  tallroad  to  that  point 
was  abandoned,  and  be  g&ve  np  the  enteiprlae, 
having  about  $5,000  worth  of  goods  dur- 
ing tbe  year,  but  without  any  profit.  The 
cost  of  remoTal  of  the  building  and  stock  was 
about  $500,  and  the  building  was  depreciated 
In  ralne  to  tbe  extent  of  $500  to  $1,500.  The 
town  eompaiy  deeded  tbe  lots  to  T.iTi«v>in,  and 
also  paid  |2G0  on  tbe  coat  of  Temoval,  aa 
agreed  upon.  The  railroad  was  never  com- 
pleted to  Hlcbards,  but  stopped  at  Baaaar, 
about  elgbt  miles  nortb  of  Blchards.  The 
original  ncOaa  was  commenced  by  Lincoln  to 
recoTer  damages  In  the  Bum  of  $8,700  on  ac- 
count vt  tbe  breach  of  the  agreement  of  tbe 
town  company  for  the  completion  of  the  rail- 
road to  Bicbards.  A  trial  before  the  court 
and  a  Jury  at  Norember  term,  1880^  resulted 
In  a  judgment  In  ftiror  of  Lincoln  for  f3,TOl.- 
66  damages  and  $134.74  costs. 

A  A  Hard,  W.  Llttlefleld,  and  O.  J.  Wood, 
for  plalntlft  In  ^ror.  Madden  Bros,  and  J. 
O.  Walors,  for  d^ttodant  In  error. 

MABTIN.  a  J.  (^fter  atattng  tbe  facts).  1. 
The  first  question  concema  tbe  tsUi^^  of 
the  contract  of  guaranty  that  the  mUroad 
would  be  completed  to  Btcfaarda,  and  this  in- 
clndes  the  power  of  the  town  company  to  ea- 
ter Into  Bucb  a  contract,  and  tbe  autborUr 
of  the  gmeral  agent  to  bind  the  corporation. 
If  tbe  cioporatioD  bad  no  right  to  build  a 
railroad,  yet,  aa  a  means  ot  promoUng  Its 
own  Interffl^  It  might  contract  with  a  rail- 
road company  for  the  extension  of  Its  road 
to  or  through  the  town  site,  and  aid  it  by  tlie 
donation  of  town  lots  or  money  (WbetBtona 
T.  Unlvenity,  13  Kan.  320,  840;  Futton  t. 
Investment  Co^  47  Son.  621,  28  Pac.  720}; 
and  If,  in  ord«  to  induce  settlement,  tlie 
town  company  should  guaranty  that  tbe  rall- 
mad  wwild  be  buUt,  and  a  person  relying 
thereon  should  be  induced  to  settle  upon  ttke 
town  rite  at  great  e:^nse»  It  could  not  be 
xeliered  of  its  obligation  on  Ito  plea  of  want 
of  power  (Town  Oo.  r.  Morris,  48  Kan.  282, 
284,  28  Pac.  and  cases  cited;  Town  Oa 
T.  BuBBcU,  46  Kan.  882, 26  Pac.  716;  Mound 
City  V.  Snoddy,  63  Kaa  130,  85  Pac.  1112); 
nor  could  tt  escape  liability  .en  the  ground 
that  the  board  of  dixectors  failed  to  formally 
caaCer  autfaortty  on  the  general  agent  to  en- 
ter Into  the  contract  (Town  Cow  v.  Swlgart, 
43  Kan.  202,23  Fac.  660);  eepedally  where  it 
Jm  cnatomaiT  f<ff  sucbr  agent  to  make  and 
the  corporation  to  act  upon  such  contracts 
(Durham  v.  Mining  Co.,  22  Kan.,  232,  244; 
Association  v.  Martin.  3S  Kan.  750,  IS  Pac. 
941).  Spiv^  testified  that  it  was  the  custom 
of  the  general  agrat  to  make  contracts  to  In- 
duce parties  to  locate  upon  the  town  sites, 
and  to  use  his  Judgment  and  discretion  as  to 
the  torms  and  aondltl<»i8  of  such  Induoement, 
and  that  he  made  a  large  number  of  such 
contracts,  and  had  authority  to  do  sa 


2.  Tbe  town  oempany  claims  that  tte  let- 
tera  of  June  28th  and  June  aoth,  cespectlTely, 
constitute  whatever  contract  was  made  by 
the  agent  with  Lincoln;  and,  as  the  lattv 
said  nothing  about  tbe  railroad  in  his  letter, 
there  was  no  contract  of  guaranty  of  Its  com- 
pletion. These  Jettera  can  scarcely  be  satd  to 
embrace  the  full  terms  of  tbe  contract,  for 
In  that  of  tbe  general  agent  to  Uncoln  he 
asks  bim  to  rest  assured  that  the  railroad 
would  be  ballt  and  in  operation,  as  stated  to 
him  when  he  was  at  Topeka,  which  indicatw 
that  Lincoln  bad  not  covered  tbe  whole  sub- 
ject in  bis  letter.  Beiddes,  the  main.  If  not 
tbe  only,  Inducttnent  to  Lincoln  to  remove 
bis  store  from  MatOdd  Qreen,  wbete  he  had 
a  w^l-established  buslnesa,  to  the  new  town 
site,  a  mile  away,  was  that  Bicbards  was  to 
be  tbe  railroad  town;  and  on  the  heading  of 
the  letter  of  June  30th  by  tbe  saneai  agent, 
as  well  as  on  all  others  written  by  htm,  was 
the  following  heading:  "Arkansas  Valley 
Town  &  I^nd  Company.  Town  Property  on 
the  Line  of  tbe  Atchison,  Topeka  and  Santa 
F6  Ballroad  and  AuxlUaxy  Unea"  There 
can  be  no  doubt,  upon  tbe  evidence,  that  the 
contract  Included  tbe  guazan^  that  tbe  rail- 
road would  be  built  to  Bicbards,  If  aot  hi 
September,  at  least  In  tbe  faU  of  1886. 

8.  The  evidence  and  the  InstructionB  of  tbe 
court  as  to  damages  are  complained  of. 
When  tbe  contract  was  entered  into,  both 
parties  were  fully  cognizant  of  the  situation. 
Tbe  success  of  Bicbards  contemplated  the 
downfall  of  Matfl^d  Green,  and  neither  was 
possible  without  tbe  buUding  of  the  railroad 
to  the  former  i^ce.  With  the  railroad,  Blch- 
ards was  to  blot  out  Mhtfleld  Green;  with- 
out it,  no  business  could  be  cataUIshed  there. 
By  the  procurement  of  the  general  agent, 
Uncoln  idaced  himself  in  a  hostile  attitude 
to  Matfldd  Green,  so  that  a  failure  at  Bicb- 
ards, which  must  be  Inevitable  without  tbe 
railroad,  Involved  tbe  mln  of  an  established 
and  profitable  business.  Ti^  brings  tbe 
case  within  tiie  rule  of  Hadley  v.  Bazendale, 
0  Bxcb.  341,  decided  in  iSS^  Baron  Alderson 
stating  the  same  as  foUows:  "Where  two 
parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the  oth- 
er party  ought  to  receive  in  respect  of  sucti 
breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  either 
arising  naturally— i.  e.  according  to  the  usual 
course  of  things— from  such  breach  of  con- 
tnust  Itself,  or  such  as  may  reasonably  be 
supposed  to  tiave  been  in  tiie  C0Dtemplati<ni 
of  both  pfuHes,  at  the  thne  tbey  made  the 
contract,  as  t&e  probable  result  ot  the  breach 
of  it"  The  damages  by  the  breaking  up  of 
Lincoln's  establlMied  business  at  Matfield 
Green  were  not  as  difficult  nor  aa  uncertain 
of  measnremrat  as  those  In  the  cases  of 
Hoge  V.  Xorton,  22  Kan.  374.  379,  and  Brown 
V.  Hadley,  43  Kan.  267,  271, 38  Pa&  402;  nor 
as  some  others  that  might  be  mentlaud. 
Heatwole  v.  Oorr^,  35  Kan.  930, 12  Pac 
136.  Sedgwick,  in  his  work  on  Damages  ^tb 
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Ed.  I  1S2),  Bays:  "Where  It  dearly  appear* 
that  the  defendant  has  Interrupted  an  estab- 
lished business,  from  which  the  plaintiff  ex- 
pected to  realize  profits,  the  plalntlfl  should 
recover  compensation  for  wbatever  proflt  he 
makes  It  reasonably  certain  be  would  have 
realized.  Here,  as  elsewhere,  the  question  Is 
one  of  fftct,— whether  tbe  proflt  can  beprored 
with  reasonable  cwtalnty."  And  he  cites  the 
case  oC  Chapman  t.  Klrby,  ^  111.  211,  7X1, 
210,  where  the  court  says:  "And  to  measure 
snch  damages,  the  Jury  mnst  hare  some  basis 
for  an  estimate,  and  what  more  reasonable 
than  to  take  tbe  profits  for  a  reasonable 
p«1od  next  preceding  the  time  when  the  in- 
jury was  inflicted,  leaving  the  ottier  party  to 
show  that  by  depres^on  In  trade,  or  other 
causes,  they  would  bare  been  less?  Nor  can 
we  expect  that  in  actt<ms  of  this  character 
the  predse  otent  of  the  damages  can  be 
shown  by  demonstration.  By  this  means 
they  can  be  ascertained  with  a  reasMiable 
degree  of  certainty."  We  think  it  was  prt^ 
er  for  the  Jury  to  take  into  consideration  the 
loss  of  profits  incurred  by  Lincoln  in  tbe 
breaking  up  of  his  established  business  at 
Matfleld  Oreen.  In  a  projected  business,  the 
loss  of  profits  is  often  merely  conjectural, 
and  not  the  subject  of  any  reasonable  meas- 
urement. Sedg.  Dam.  %  183.  Snch  was  the 
case  In  Town  Co.  t.  Leonard,  46  Kan.  354, 
3&7,  358,  26  Pac.  717,  and  an  exact  rule  of 
damages  was  there  available,  namely,  tlie 
cost  of  removing  the  hotel  to  Sherman  Cen- 
ter, and  placing  It  over  a  cellar  of  equal 
size  and  a  foundation  of  similar  kind  as  It 
was  then  resting  upon  in  Itasca.  Finding 
no  material  error  In  the  record,  the  Judg- 
ment will  be  affirmed.  All  tbe  Justices  con- 
curring. 


0HRI8TIB  T.  OARTBB. 

(Snpreme  Court  of  Eansu.  Dec.  7,  1885.) 
Gabb  Made— Settlbhbht— NoTiOB— DiBMissAL. 

A  proceeding  In  error  brought  to  this 
court  on  a  case  made,  where  It  does  not  ap- 
pear from  the  record  or  otherwise  that  the  de- 
fendant was  present,  either  personally  or  by 
counsel,  at  the  settlement,  nor  that  notice  of 
the  time  thereof  was  served  or  waived,  nor  what 
amendments  were  allowed  or  disallowed,  will 
be  dismissed  on  motion  of  the  defendant  in 
error. 

(Syllabus  by  the  Court) 

Error  from  dlstri<«  court,  Hailon  coon^; 
Prank  Doster,  Judge. 

Action  by  M.  A.  Carter,  administratrix  of 
the  estate  of  S.  F.  Carter,  against  John  & 
ClirlEtie.  Judgment  for  plaintiff,  and  d^end- 
ant  brings  error.  Dismissed. 

Keller  &  Dean,  for  plaintiff  In  uror.  Jet- 
more  &  Jetmore,  for  defendant  In  error. 

MARTIN,  a  J.  Action  was  brought  In  the 
court  below  by  the  defendant  In  error  against 
the  plaintiff  In  error  December  26,  1889,  the 
petition  stating,  among  other  things,  that  a 


partnersh^  wss  fbnmd  betwaen  8.  I*.  Car- 
te and  J(dm  &  Ghrlstle  Jane  18,  188B,  for 
carrying  on  a  twHr^wy  and  exchange  bniiiesB, 
which  was  conducted  nntU  July  8,  1887,  when 
8.  F.  Carter  died  mtestate;  tbat  tbe  ^Inttff 
was  his  widow,  and  the  admlnlstmtrlx  of  his 
estate;  Hist  Gbrlstie  continued  to  cany  on 
tbe  business  without  any  accounting  until 
September  19,  18S9,  when  she  made  applica- 
tion to  tbe  probate  court,  and  caused  a  citation 
to  issue  against  blm  to  eneute  a  bond  as 
surviving  partner;  that  on  September  20, 
1889,  he  executed  snch  bond,  and  thereafter 
claimed  to  exhibit  assets  to  tbe  appraisers  ap- 
pointed by  the  court,  wbkb  exldbitlon  was 
made  November  26,  1889,  but  she  d^ms  tbat 
the  assets  were  not  fidly  exhibited,  and  In  coo- 
seqnence  thereof  the  net  amount  was  only 
97,988,  whereas,  on  a  true  showing,  about  f  15.- 
000  would  be  due  the  estate  of  her  deceased 
hiuband;  and  tbat  no  accounting  had  yet  been 
made  ^sr  Christie.  She  prayed  tot  an  acoonm- 
ing,  and  fbr  Judgmttit  for  915.000,  that  a  re- 
ceiver be  aMtolnted,  etc  A  hearing  was  had 
on  the  application  for  the  appointmoit  of  a  re- 
ceiver, the  defendant  objecting  to  aii^  testi- 
mony, for  the  reason  fl»t  tiie  ooort  bad  no 
Jurisdiction.  On  the  bearing  the  court  refused 
to  appoint  a  recelvo',  but  bdd  that  an  account- 
ing should  be  had,  and  referred  tbe  caae  to  F. 
H.  KoIIock,  as  referee,  to  bear  and  report  tbe 
facts,  and  to  examine  the  mutual  accounts, 
to  which  reference  both  parties  consented  In 
open  court  An  answer  was  sfterwards  Ued,  be- 
ing a  g^ieral  denlaL  The  referee  heard  tbe  evi- 
dence, and  made  his  rqxHt,  and  the  deCmdant 
below  moved  to  dismiss  the  case  fbr  want  of 
jurisdiction,  but  Judgment  was  rendered  for  the 
iJalntlff  below  on  the  report,  with  a  digbt 
modification,  on  January  6,  V3SI,  tot  tbe  sum 
of  911,723,  damages  and  costs,  besides  award- 
ing ber  one-half  of  the  proceeds  of  certabt 
accounts,  amounting  to  $686  wtien  ccdtocted. 
Time  was  thereiqion  given  the  defendant  be- 
low to  serre  a  case  made  In  00  days,  and  fhe 
plaintiff  below  was  allowed  20  days  to  sug- 
gest amendments,  and  the  case  to  be  settled 
on  5  days'  notice  by  either  party.  The  thne 
was  extended  March  4,  1891,  for  80  days,  and 
again,  April  3,  1891,  for  30  days,  and  the  case 
made  was  served  April  24,  1891.  The  caae 
wss  settled  at  Marlon  August  5,  1891.  Tbe 
question  argoed  upon  Ito  merite  In  tUs  court 
was  as  to  the  Jurisdiction  of  tbe  district  court; 
In  view  of  tbe  matter  of  the  partnership  estate 
still  staodlng  open  In  the  probate  court,  but 
the  defendant  In  error  has  filed  and  presented 
a  motlcm  to  dismiss  tbe  petition  In  error,  on 
the  ground  that  she  hsd  no  notice  ot  tbe  time 
of  settlement  ot  the  case  made,  and  that  she 
did  not  appear  at  tbe  settlement,  and  had  no 
knowledge  thereof.  It  does  not  appear  from 
tbe  Judge's  certificate  who  was  ivesent  at  tbe 
settlement,  but  it  Is  recited  tliat  the  case, 
made,  and  tbe  suggestions  of  amendments 
thereto,  were  presented,  and  such  at  said 
amendmente  as  were  {sx^per  to  be  allowedww 
incorporated  In  the  case  as  parts  thereof.  No 
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evidence  -was  offered  on  the  bearing  In  tbis 
conrt,  and  no  admissions  were  made  touchlnK 
notice  or  appearance.  Section  549  of  the  CItU 
Code  antborizes  the  court  or  judge  to  "direct 
notice  to  be  glren  at  the  time  when  a  case 
may  be  presented  for  settlement  after  the 
nme  baa  been  made  and  served  and  amend- 
ments suggested."  In  Oross  v.  Funk,  20  Kan. 
665,  It  was  held  that  a  party  cannot  Ignore 
nor  treat  aa  a  nullity  a  notice  of  such  charac- 
ter duly  served,  although  the  time  fixed  therein 
Is  earlier  than  that  authorized  by  the  order. 
This  Is  analogous  to  the  entry  of  a  Judgment 
by  a  Justice  of  the  peace,  where  the  service 
Is  made  only  two  days  before  the  time  set  for 
trial,  the  law  requiring  at  least  three  days. 
In  such  case  the  Judgment  is  erroneous,  but  not 
void.  But  this  "la  not  Ulie  a  Judgment  render- 
ed upon  DO  service."  Nelson  v.  Becker,  14 
Kan.  509.  The  purpose  of  notice  is  to  give 
an  opportunity  to  the  other  party  to  appear 
and  have  bis  amendments  allowed,  and,  If  no 
amendments  had  been  suggested,  or  all  ma- 
terial amendments  had  been  allowed,  the  conrt 
could  aay  that  the  failure  to  give  notice  waa 
not  prejudicial.  Insurance  Co.  t.  Amick,  36 
Kan.  90,  12  Pac.  338.  And  where  no  proper 
notice  lias  been  given,  the  court  may  con- 
tinue the  settiement  until  a  future  day,  eo 
that  notice  may  be  served.  BUD  v.  Bank,  42 
Kan.  364,  22  Fac.  324.  In  this  case,  however, 
It  does  not  appear  In  any  way  that  notice  was 
ever  given  or  waived,  nor  that  the  defendant 
In  error  appeared  personally  or  by  counsel, 
nor  what  amendmaita  were  allowed  or  disal- 
lowed. So  far  aa  appears,  the  settlement  was 
made  ex  parte,  and  without  opportunity  of  the 
defendant  In  error  or  her  counsel  to  be  present. 
The  motion  to  dismiss  wfQ  therefore  be  sus- 
tained. All  the  JiMtticei  concurring. 


HUNT  V.  INSLET  et  at 
(Sovreme  Gourt  of  Eanaas.  Dec.  7,  1895.) 

AVMHITTHIST  or  OUABDIJUI— FaiLURI  TO  QtVM 
Bond— Mortoaoi  bt  Ouabdiax- 
The  appointment  of  a  guardian,  who  duly 
takes  the  oath  required,  and  receives  letters 
of  guardianship  in  doe  form,  issued  by  the  pro- 
bate court,  is  not  rendered  absolutely  void  by 
his  failure  to  give  a  bond,  aa  required  by  section 
7.  &  46,  Gen.  St  1880.  Watts  t.  Oook,  24  Kan. 
204,  followed. 
(Syllabus  by  the  Conrt) 

Error  from  district  court  Jefferson  coun- 
ty; Robert  Grozier,  Judge. 

Action  by  George  Vf.  Hunt  againat  J.  N. 
Inaley  and  othera.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed. 

This  was  an  action  prosecuted  in  the  dis- 
trict conrt  of  Jefferson  county  on  a  bond  and 
mortgage  purporting  to  have  been  executed 
by  J.  N.  Insley,  as  guardian  of  Violet  Ford, 
and  Delbert  Metzger,  and  as  adminiatrator 
of  the  eatate  of  Eli  W.  Metzger,  deceased,  to 
Oeorge  W.  Hvnt,  the  plaintiff  in  error.  So 
nmcb  of  Hie  ffteta  as  li  neeessaTT  to  an 


understanding  of  the  questions  decided  la 
aa  foilowa:  Ell  W.  Metzger,  a  resident  of 
Jefferson  county,  waa  In  possession  of  a 
quarter  section  of  land  under  claim  of  title, 
a  portion  of  which  he  platted  into  town  lots. 
Some  lots  be  sold,  and  either  conveyed  by 
deeds  of  general  warranty  or  agreed  in  writ- 
ing to  so  convey.  In  an  action  prosecuted 
in  the  district  court  of  Leavenworth  county, 
it  was  adjudged  that  the  tlUe  to  an  undi- 
vided one-half  of  this  land  was  in  one 
George  R.  Hinea,  and  a  judgment  waa  ren- 
dered foreclosing  a  mortgage  given  by 
Hinea,  and  directing  a  sale  of  his  interest  In 
the  land.  Afterwards  Metzger  died,  leav- 
ing three  minor  children  as  his  only  heirs. 
J.  N.  Insley  was  appointed,  by  the  probate 
court  of  Jefferson  county,  administrator  of 
Metzger's  estate,  and  at  the  same  time,  on 
the  application  of  one  of  the  children,  he 
waa  also  appointed  guardian  of  Metzger's 
minor  heirs.  Letters  of  gnardianahlp  were 
laaued  to  him,  but  be  never  filed  any  bond 
aa  guardian.  Thereafter  Inaley  filed  hla  pe- 
tition in  the  probate  court  aaking  authority 
to  mortgage  the  land  to  raise  the  au'm  of 
92,800,  for  the  pur[>0Be  of  buying  in  at 
sherifTs  «ale  the  HInes  half  Interest  in  said 
land.  Thereupon  an  order  waa  entered  by 
the  probate  court  authorizing  the  execution 
of  such  a  mortgage.  In  this  order  Inaley 
is  described  both  aa  administrator  of  the 
estate  and  aa  guardian  of  the  minora.  Act- 
ing under  this  authority,  Insley  borrowed 
from  Hunt,  the  plaintiff  in  error,  (2,000,  to 
secure  the  payment  of»  which  he  executed  a 
bond  and  a  mortgage  on  said  quarter  sec- 
tion of  land,  in  tbe  names  of  said  minor 
children,  by  himself  aa  their  guardian;  aiao 
attaching  hla  name  aa  admlniatratw  of  Met^ 
ger's  estate.  The  mortgage  was  duly  pre- 
sented to  and  approvei}  by  the  probate  conrt 
of  Jefferson  county.  With  the  money  so 
borrowed  Insley  bought  in  the  outstanding 
half  Intereat  in  the  land,  taking  a  aherlff'a 
deed  to  hlm«elf,  aa  administrator  of  Metz- 
ger'a  eatate,  for  the  uae  and  benefit  of  said 
estate  and  of  hla  heirs.  Since  aald  pur- 
chase the  minors  have  been  In  full  posses- 
sion of  the  land  conveyed  by  the  sherlfTs 
deed.  Insley  gave  no  bond,  as  required  by 
section  15  of  the  act  concerning  guardlaas 
and  wards.  G.  A.  Huron  succeeded  Insley 
aa  guardian  of  two  of  the  minor  children. 
The  district  court  made  very  full  findiii;ffr 
of  fact,  and  found,  as  a  ccmcluaion  of  law, 
that  the  bond  and  mratgage  sued  on  were 
iuralid,  and  gave  Judgment  In  favor  of  tbe 
defendants  for  costs. 

W.  F.  GUln^,  BfantaaU  O^taart,  and  Cor* 
tis  ft  SafCord,  fbr  plaintiff  In  nror.  Brad- 
ford ft  Huron  and  Hwu  ft  Morse,  tor  de- 
fendants In  error. 

ALLEN,  J.  (after  stating  the  facta).  Sev- 
eral objectiona  are  urged  against  the  con- 
sideration of  the  petition  In  error  and  trans- 
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script  of  tbe  record  filed  In  this  comt,  bat 
none  of  tbem  are  TsUd.  Thei  contention  on 
befaalf  of  the  defendants  In  ecn»  !■  that  the 
giving  of  fl  bond  ts  a  condition  precedent  to 
the  taking:  effect  of  tlie  appointment  ot  a 
gaardlan;  that  the  appointee,  although  rec- 
ognized by  tbe  probate  comt,  baa  no  right 
to  assnme  anj  control  over  the  estate  of  the 
minors  until  a  proper  bond  has  been  exe- 
ctrted  and  approred.  By  section  7  of  diap- 
ter  46  of  the  General  Statutes  of  1888,  it  is 
provided  that  guardians  appointed  to  take 
-charge  of  tbe  property  of  a  minor  nmat  glre 
bond,  with  surety  to  be  approTed  by  the 
court  T^e  only  exception  to  Uie  require- 
ment of  a  bond  seems  to  be  In  tbe  case  of  a 
testamentary  guardian,  where  the  testator- 
by  win  requests  that  no  bond  be  required. 
By  section  IS  of  the  iame  chapter  it  Is 
imivided  that,  before  any  sale  or  mortgage 
of  the  property  of  a  minor  can  be  made,  se- 
curity must  be  glTen,  to  the  satisfaction  of 
tbe  court,  in  double  the  value  of-  the  prop- 
erty to  be  sold  or  of  the  money  to  be  raised 
by  the  mortgage.  Whatever  the  individual 
views  of  tbe  members  of  this  court,  as  now 
constltnted,  may  be  as  to  the  proper  con- 
stmetlon  of  section  16,  prior  decisions  of 
the  court  have  fully  settled  It.  In  the  case 
of  Watts  V.  Cook,  24  Ean.  204,  it  was  held 
that  "the  failure  of  a  guardian  to  give  se- 
ctnity,  as  required  by  section  15,  e.  46,  Comp. 
Laws,  1879,  upon  an  order  for  the  sale  of 
real  estate,  will  not  render  void  a  sale  reg- 
ularly made  and  approved."  'nils  decision, 
rendered  In  1880,  wa»  followed  In  the  case 
<tt  Howbert  r.  Heyle.  47  Kan.  88,  27  Pac. 
116,  decided  In  1891.  and  again  in  Hlggins 
T.  Reed,  48  Kan.  2T2,  29  Pac.  389.  While 
these  case*  refer  to  section  15  only.  In  terms, 
they  are  really  decisive  of  the  qttestion  pre- 
sented in  tfalB  case,  ^he  language  of  sec- 
tion 16  Indicates  nincb  more  strongly  that 
the  legislature  intended  to  make  tbe  exe- 
■cutlon  of  a  bond  a  condition  precedent  to 
the  right  to  convey  or  mortgage  than  that 
of  section  7  do^  that  the  giving  of  a 
bond  should  be  a  condition  precedent  to 
the  validity  of  an  appointment.  Tbe  ap- 
pointment of  a  guardian  precedes  the  re- 
quirement of  a  bond.  There  are  cases  In 
which  no  bond  need  be  required.  If  a  bond 
la  given  In  compliance  with  the  require- 
ments of  section  7,  under  the  decision  In  the 
case  of  Morris  v.  Cooper,  35  Kan.  156,  10 
Pac.  583,  tbe  sureties  on  such  bond  would 
not  be  liable  for  any  misapplication  of  the 
funds  raised  by  a  mortgage  of  tbe  minor's 
estate;  tbe  limit  of  their  liability  extending 
anly  to  the  proper  care  and  management  of 
tbe  personal  estate,  and  the  rents  and  prof- 
Its  of  the  realty.  Insley  was  appointed 
guardian  by  the  probate  court,  took  the  oath 
required  by  the  statute,  received  letters  of 
iraardlanship  regular  In  form,  and  was  rec- 
ognized by  the  court  as  tbe  acting  guardian. 
It  being  tbe  established  law  of  this  state 
that  a  purchaser  or  mortgagee  need  not  In- 


quire whether  a  bond  has  been  given  under 
section  16,  it  logically  follows  that  he  need 
not  Inquire  as  to  the  giving  of  a  bend  under 
section  7.  Tbe  Judgment  Is  reversed,  wtth 
dlrectlonB  to  enter  judgnwnt  ob  the  special 
findings  of  fact,  In  favor  of  tbe  plaintiff,  for 
the  amount  of  bis  bond  and  Intaraa^  and 
foreclosing  tbe  mortgac*  sned  All  tta 
justices  concurring. 


OHIOAOO.  E.  ft  N.  BT.  00.  T.  KUNCIBL 
(Buprems  Court  «t  fftusss   Dse.  7,  iaQ&) 
Stnr  Taui^FtnniKOB  AGumst  Evidbhcb. 

1.  Where  special  findings  of  a  Jury  upon 
matters  that  are  material  to  the  controversr 
are  contrary  to  the  testimony  EiT^i  in  the  case, 
the  general  vwrdiet,  upon  ai^catitm  tberefoit 
ebonld  be  set  aside,  and  a  new  trial  granted. 

2.  Where  the  defense  in  an  acUon  to  recov- 
er for  persoaal  injuries  alleged  to  have  re- 
Bulted  througfa  the  negligence  of  an  employer 
la  that  plaintiff  was  not  in  tbe  service  of  the 
defendant,  but  was  employed  by  anotbm.  tca> 
timony  that  plaintiBt  bad  previously  brougbt  an 
action  against  such  other  emjployw  to  recovsr 
for  the  same  injury  Is  admissible. 

(Syllabus  by  the  OomrL) 

Error  from  circuit  court,  Doniphan  coun- 
ty; B.  Ok  Baasett,  Judga 

Action  1^  M.  M.  Mnn<de  a«ain«t  the  Obl- 
cago,  iTangiia  &  Nebraska  Railway  Company. 
Judgment  for  i^alntUI^  and  defendant  brings 
error.  Reversed. 

M.  A.  Low  and  W.  P.  Bvans,  for  i^ntlff 
In  error.   P.  W.  Baynund  and  A.  Pwry,  Cor 

defendant  In  emor. 

JOETNSTON,  J.  This  was  an  action  try 
M.  ai.  Munde  against  the  Chicago,  Kansas  A 
Nebraska  Railway  Company  to  recover  dam- 
ages alleged  to  have  been  sustained  by  him 
in  October,  1887.  He  was  employed  in  pro- 
curing and  preparing  atone  to  be  used  as 
ballast  upon  the  track  of  the  railway.  In 
returning  from  their  work  the  men  rode  upon 
hand  cars,  and  the  cars  Immediately  In  front 
of  tbe  one  on  which  Biun^  was  riding  was 
stopped  so  suddenly  that  a  collision  resulted, 
and  he  alleges  that  he  was  thrown  against 
the  lever  of  the  hand  car  on  which  be  was 
riding,  with  great  force,  so  as  to  rupture  and 
otherwise  injure  him.  One  of  tbe  cont^- 
tlons  of  the  railway  company  was  that  Mon- 
de was  not  workbig  for  that  company,  hut 
that  long  prior  to  that  time  the  railway  had 
been  leased  to  and  was  being  operated  by  the 
St.  Joseph  &  Iowa  Railroad  Company.  While 
Muncle  testified  that  he  was  working  for  the 
Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany, he  explained  that  all  he  knew  concern- 
ing the  matter  was  that  he  was  working  upon 
a  railroad  of  that  name,  and  he  admitted  tbat 
the  pay  checks  which  be  received  far  his 
labor  bad  printed  thereon  tbe  BtatenMOt  that 
the  St.  Joseph  &  Iowa  RaUroad  Company  was 
tbe  lessee  of  the  Chlc^,  Kaosa*  d;  If ebiaoka 
Railway.   Other  of  the  woifemen  gave  evl- 
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danoe  oC  rimllaF  duutulw.  llie  foreman 
win  enpl^ad  11iem,  .flitd  onder  wbose  super- 
yUkuk  tbcy  worked,  tssUfled  that  tbey  were 
tm  tbb  aerrlce  of  the  St  Josidlt  &  Iowa  Ballr 
read  OompBpy.  The  lease  Itadf  was  Intro- 
dneed  In  evidence^  and  It  pm'parUi  to  have 
lUB  euented  May  IS,  1887.  Thti  offieera  of 
iKith  ceiBpaidsa.tMtifled  that  the  St,  Joseph 
A.  Iowa  Railroad  Company  took  possetRlen  o£ 
tlie  nUlraad  nndn  the  lcu»  on  June  1,  1867. 
and  coBttamed  to  literate  It  until  after  ttie  al- 
leced  Injury,  and  that  Mtitiela  and  all  others 
«C  the  em^oyfia  engaged  eai  ttiat  part  «f  the 
xallfsad  were  In  the  aerrlce  of  the  St  Joai^b. 
A  Iowa  BallBoad  Comsany  duolDc.  the  entire- 
nsath  Qi  Oetobor,  JSSI.  Then  le  ne  dtq^vte 
aa  to  the  making  of  the  leaaet.  and  practlcallT 
none  as  to  the  operation  of  the  railroad  bj 
tbA  Iflosoo  from.  Jane:  1^  1887,.  anUl  aftec  the 
oeoBXfence  of  the  Injiiry.  The  trial,  court  In- 
stmcted  the  jwry  that  the  lease  waa  a  valid 
and  Undlng  contraet.betweoi  t&e  companies, 
and  that.  If  the  evidence  sliowi8d.th«C  the  raUt^ 
read  waa  opecated  by  the  Sfe  l»a^;ih.  &  Iowa. 
Railroad  Company  at  the  time  e£  the  Injury, 
and  that  M uncle  and  the  meac  with  whom 
he  waa  working  were  oigaced  In.  the  aervlae 
of  that  oompanf,  the  reidist  most  be  for  the 
defendant  oomp«ny. 

Jjpva  the  evidence  the  jury  answered  cer^ 
tain  qnelal  qnestlona  as  fioUowsc  "Qoatlont 
Did  the  defmdant  lease  Its  raUioad  line; 
di^^ot^  side  tracks^  qturs,  and  sldlnss  In 
Den^han  county,  Kanaaa.  to  the  St.  Joseph  A. 
Iowa  Ballroad  Ctampany  In  the  month  of  May, 
1SS7?  Answer.  No.  g.  Did  the  St.  Jos^h 
A  Iowa  Sallroad  Company  take  poase^wion  of 
the  railroad  lines  of  the  defendant  In  Doni- 
phan county  in  the  month  of  June,  1887,  and, 
operate  the  same  under  the  lease  offered  In 
evidence  in  this  case?  A.  No.  Qj.  Was  the 
SL  Joseph  &  Iowa  Hall  road  Gon^ony  opecat- 
ing  the  defendaDt's  road  In  Doniphan  county 
in  October,  1887?  A.  No."  It  Is  plain  that 
these  questions  are  not  answered  fairly,  oar 
in  accordance  with  the  testimony.  The  quesr 
tltms  Incorrectly  answered  relate  to  a  leading 
41efaiBe^  and  the  facts  involved  In  them  were 
material  to  the  controveray.  For  some  rea- 
son the  Jury  Ignored  undisputed  evidence, 
and  their  findings  indicate  that  the  verdict 
waa  not  the  lesult  of  a  fhlr  conslderatlDn^  of 
the  evidence,  and  that  the  defendant  did  not 
have  an  Impartial  trial. 

Aai  objection  waa  sustained  to  a  qaestlen 
propounded  to  Munde  as  to  whether  he  bad 
not  previously  brought  an  action  against  the 
St  Joseph  &  Iowa  Railroad  CJompany  In  an- 
other county  to  recover  for  the  same  injuries. 
In.  view  of  the  defense  that  was  madOi  we 
tliink  tSie  qoestlon  should  have  been  allowed. 
If  Blnncie  bad  made  an  oral  statement  tliat  he 
waa  injured  while  in  the  employ  of  the  St. 
Joseph  &  Iowa  Bailroad  Company,  it  would 
have  been  comiwteDt  testimony,  and  tlie  de- 
liberate act  of  the  plaintiff  In  brlDf;:tng  an  ac- 
tion against  thnt  company  for  the  same  in- 
Jury  Is  no  less  material  and  competent  Fw 


the  errors  mentioned  the  Judgment  vrlU  be 
reversed,  and  the  cause  remanded  for  an- 
other trial.  All  the  Jostloes  concurring 


8TATB  V.  KENDALIi. 

(Snpreme  Court  of  Kansas.    Dec.  7,  1899.) 

CaiHiNAt.  TRiAi^ABSB!(toB  or  Dbfrndikt— 
raoii  TO  CoMPBi.  Buenoa— Assault  with  Im- 
raivr  TO  Rapk— OanxiixoK— FaainiiPTioxa  am 

Afpbal. 

1.  In  an  Information  it  waa  charged  tbat 
the  defendant  did  "unlawfuliy.  feloniously,  and 
caroaUy  know  and  forcibly  nvlsh"  a  funale 
under  the  age  erf  18-  yearn.  The'  d^endant  a»- 
saming  that  two  offensas  weie  charged  in  the 
information,  moved  the  court  to  require  the 
state  to  elect  upon  wtdch  offense  it  would  stand 
for  trial.  At  the  tima  of  the  filing  of  the  motitHi 
to  elect  and.  of  tiie  aranment  thereon,  the  de- 
fendant was  not  actually  present  in  court  The 
motion  was  overruled,  and  a  convictioQ  followed. 
Bcld',  that  the  absmce  of  the  defendant  during 
tin  filing  and  argnment  of  the  motion  is  not 
fatal,  to  the  judgment  of  conviction. 

2.  In  the  absence  of  the  evidence  from  the 
record,  it  must  be  assumed  that  it  was  snffl- 
ctent  to  sostaia  the  verdkt  of  the  Suey,  and 
tint  it  warnuited  the  giving  (rf  an  mstraetian 

rn  an  offense  included,  within  that  dtarged  In 
information. 

8.  In  inatmcting  the  Jury  as  to  an  assault 
upon  the  prosecutrix  with  an  intent  to  commit 
a  rape,  the  court  stated  that  If  the  defendant 
"caught  hold  of  her,  and  used  force  or  yio- 
leuce  and  threats,  wltii  intent  to  carnally  know 
her;  then.  In  thst  case,  yon  should  find  him 
guilty  of  wtk  assault  wrdt  hitent  to  commit  a 
rape,  and  in  tbat  case  it  would  make  no  differ- 
ence that  he  might  have  failed  to  accomplish 
his  purpose."  Under  the  circumstances  of  the 
c»e,  km  not  to  be  eneneons, 
tSyllabflB  by  the  Court) 

Appeal  from  district  conrl^  Trego  county; 
S.  J.  Osbom,  Judge. 

Arthur  3.  Kendall  was  convicted  of  assault 
with  intent  to  commit  rape,  and  appeals. 

J<din  B.  Heasln,  .  for  appellanL  F.  B. 
Dawea,  Atty,  Geu^  and  S.  J.  Osbwn,  for  the 
State. 

JOHNSTON,  J.  Arthur  8.  KendaU  waa 
convicted  of  aanutt  with  Intent  to  commit 
rape  upon  the  p«8on  of  Eknma  Oattacart 
who  was  under  the  ace  of  IS  yem.  The  In- 
formation charged  that  he  did  "nnlawtoUy, 
feloniously,  and  caroally  know  and  forcibly 
ravish  Smma  Gatboart;  she,  the  said  Bmma 
Cathcart  then  and  them  h^ng  a  female  un- 
der the  age  of  elghtera  yeaea"  Because  of 
the  allegation  that  force  waa  naed  the  de- 
fendant oaoamed  that  two  offenses  vfea» 
charged  In  the  infwmatlont  and  moved  the 
court  to  iie<|Ol»  the  ooonty  attorney  to  elect 
upen.  wlUcb  iittewm  a  tdal  sbeald  be  had. 
A  motion  to  Quaali.  the  Infennatlon  for  the 
reascm  that'  the  aHegatlona  did  aot  state  a 
public  offense  waa  also  made  and  overroled. 
Although  thore  Is  a  recital  bi  the  flnaj  en 
try  of  Judgment  tliat  the  defendant  waa  pros* 
ent  in  person  and  by  counsel  dvxing  aft  the 
proceedings  had  upon  the  tdaL  oC  the  caes^ 
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It  Is  stated  in  another  part  of  the  record  that 
at  the  time  of  the  filing  of  the  motion  to 
erect  and  the  ar^ment  thereon  the  defend- 
ant was  not  actually  present  in  court.  It  Is 
contended  that  the  absence  of  the  defendant 
during  the  filing  and  argament  of  the  mo- 
tion is  fatal  to  the  judgment  of  conviction. 
It  is  provided  that  "no  person  indicted  or 
Infoi-med  against  for  a  felony  can  he  tried 
tuUesB  he  be  personally  present  daring  the 
trial."  Crlm.  Code.  8  207.  A  trial  is  a  Ju- 
dicial examination  of  the  Issues,  whether  of 
law  or  of  fact,  In  the  action  (CIt.  Code,  $  265). 
and  in  every  step  of  a  trial  for  a  felony  the 
accused  has  an  undonhted  right  to  be  pres- 
ent, and  be  heard  by  himself  and  counsel,  or 
either.  All  preliminary  motions  do  not  con- 
stitute a  part  of  the  trial,  and  a  hearing  of 
the  motion  to  elect  cannot  he  regarded  as 
the  trial  of  an  Issue  in  the  case.  The  allega- 
tion In  the  Information  that  force  was  used 
by  the  defendant  was  unnecessary,  and  may 
properly  be  treated  as  surplusage,  and  in 
that  view  a  hearing  of  the  same  becomes  un- 
important. Under  the  statutory  provisions 
referred  to.  It  would  appear  tliat  the  pres- 
ence of  the  defendant  was  necessary  upon 
the  hearing  of  a  motion  to  quash  the  Indict- 
ment or  Information.  A  motion  to  quash  the 
charge  or  information  Is  an  issue  Joined  be- 
tween the  state  and  the  defendant  It  In- 
volves the  question  of  the  guilt  or  Innocence 
of  the  defendant,  and  the  determination  of 
the  motion  may  finally  dispose  of  the  prose- 
cution. It  is  claimed  that  the  defendant  was 
not  present  during  the  argument  of  the  mo- 
tion to  quash  the  Information,  but  the  rec- 
ord does  not  sustain  the  claim.  A  fair  in- 
terpretation of  the  same  Is  that  the  defend- 
ant was  present  in  person  during  all  'the  pro- 
ceedings of  the  trial,  except  during  the  filing 
and  argument  of  the  motion  to  elect. 

It  Is  contended  that  some  portions  of  the 
charge  were  inappropriate  and  erroneous, 
and  from  the  language  used  by  the  conrt  it 
is  claimed  that  there  could  have  been  no 
evidence  to  sustain  the  charge  of  an  attempt 
to  commit  a  rape.  T^e  evidence  In  the  case 
was  not  preserved,  and  we  have  no  means 
of  knowing  what  It  was,  nor  whether  It  Jus- 
tified the  InstructlonB  that  were  given.  The 
claims  of  the  prosecutrix  and  of  the  defend- 
ant In  respect  to  the  matter  are  stated  In 
the  Instmctions,  but  whether  their  testimony 
accorded  with  their  claims  does  not  appear. 
In  the  absence  of  the  evidence,  we  must  as- 
sume that  it  was  sufficient  to  sustain  the 
verdict  of  the  Jury,  and  that  It  warranted  the 
giving  of  an  Instruction  as  to  what  would 
constitute  an  attempt  to  commit  rape,  as 
well  as  one  in  regard  to  the  completed  sex- 
ual act.  It  Is  argued  that  the  one  given  con- 
cerning an  attempt  must  be  held  to  be  in- 
correct In  any  case.  The  court  instructed 
that:  "The  cliarge  In  the  information  In  this 
case  not  only  Includes  a  charge  of  rape  upon 
the  said  Emma  Cathcart,  but  It  also  includes 
the  charge  of  assault  with  intent  to  commit 


rape  upon  her,  and  although  yon  should  have 
a  reasonable  doubt  as  to  whether  the  de- 
fmdant  actually  committed  a  rape  upon  her, 
yet  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  he  made  an  assaott 
upon  her  with  the  Intent  to  commit  a  rape, 
—that  Is,  that  he  caught  hold  of  her,  and 
used  force  or  vli^«ice  and  threats  with  the 
Intent  to  carnally  know  her,— then  and  in 
that  case  you  should  find  him  guilty  of  aa 
assault  with  Intent  to  commit  a  rape,  and  In 
that  case  It  would  make  no  difference  that 
he  might  have  failed  to  accomplish  his  pur- 
pose." A  fuller  d^Bltton  aa  to  what  would 
constitute  an  assault  with  Intent  to  coxnmtt 
a  rape  might  have  been  given,  but  no  such 
Instruction  was  requested,  and  the  defoidaxit 
has  no  ground  to  complain  of  the  one  giveru 
It  is  argued  that  in  all  such  cases  there  must 
be  present  not  only  the  Intent  to  commit  the 
offense,  but  some  act  towards  Its  commis- 
sion. If  the  defendant  caught  hold  of  the 
prosecutrix  with  intent  to  carnally  know 
her,  and  used  force  or  violence,  together  with 
threats,  for  the  purpdse  of  obtaining  sexual 
Intercourse  with  her,  It  cannot  be  sold  that 
there  were  no  overt  acts  towards  the  com- 
mission of  rape,  and  further,  that  the  at- 
tempt had  not  progressed  sufficiently  towards 
execution  to  show  the  criminal  intent  of  the 
defendant.  The  prosecutrix  being  under  18 
years  of  age,  and  under  the  law  deemed  In- 
capable of  giving  consent,  the  rule  Insisted 
upon  by  the  defendant  with  respect  to  con- 
sent, force,  and  resistance  la  inapplicable. 

In  one  of  the  instructions  some  strong 
language  Is  used  by  the  court  In  charactniz- 
Ing  the  offense  of  rape,  and  of  this  complaint 
Is  made.  The  language,  however,  is  mainly 
the  same  as  la  used  In  one  requested  by  the 
defendant,  and,  while  It  might  well  have  beeu 
omitted  from  the  t^iarge,  we  are  satisfied 
that  no  prejudice  resulted  to  the  defendant 
therefrom.  We  find  nothing  In  the  record 
that  warrants  a  reversal,  and  therefore  the 
judgment  of  the  district  court  will  be 
firmed.  All  the  justices  concurring. 


O.  O.  LARNED  MERCANTILE,  RBAIr-BS- 
TATE  &  LIVE-STOCK  GO.  v.  OMA- 
HA. H.  &  G.  B.  CO. 

(Snpieme  Oonrt  of  Kansas.  Dee.  T,  1896.) 

Emuibiit  Oohain— Rbfobt  of  CoKHnsnuna*— 

CONCLfUVBitBSS. 

The  nature  and  extent  oi  the  rights  and 
easements  acquired  by  a  railroad  company  by 
the  condemnation  of  lands  for  the  purposes  of 
its  road  must  be  definitely  shown  in  the  written 
report  of  their  proceedings  filed  by  the  com- 
missioners who  make  the  condemnation.  The 
report  must  show  what  is  taken,  and  what  the 
landowner  parts  with.  Nothing  is  taken  by 
implication  or  Intendment,  and  parol  evidence  to 
show  that  the  commissioners  intended  to  con- 
demn other  land,  not  included  In  thdr  report, 
is  inadmir'.ible. 

(Syllabus  by  the  Courtj 
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Error  from  district  court,  Kingman  county; 
S.  W.  Leslie,  Judge. 

Action  by  tbe  O.  O.  Larned  Mercantile, 
Real-Estate  &.  Llre-Stock  C3ompany  against 
the  Omaha,  Hutchinson  &  GuU  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

The  plaintiff  In  error  brooght  snlt  In  the 
district  court  of  Kingman  county  against 
the  defendant  in  error  to  recover  damages 
for  an  alleged  trespass  on  tbe  8.  W.  ^  of 
section  27,  township  80,  range  7,  by  entering 
thereon  and  constructing  a  railroad  across 
The  defendant  answered,  setting  up  cer- 
tain condemnation  proceedings  by  the  board 
of  county  commissioners,  and  alleging  that 
the  land  was  duly  condemned,  but  that  the 
commissioners,  by  mistake  and  Inadrert* 
ence,  omitted  from  their  report  the  descrii>- 
tion  of  said  tract  of  land;  that  the  value 
of  the  land  taken,  and  the  damages  to  the 
remainder,  through  the  W.  %  of  the  S.  W. 
Vi  of  the  N.  W.  and  the  8.  W.  ^  of  said 
section  27  were  assessed  together,  amount- 
ing to  $500,  and  by  mistake  only  the  20 
acres  out  of  the  N.  W.  ^  was  Included  In 
the  report  The  plaintiff  rolled,  denying 
any  condemnation  of  right  of  way  over  the 
S.  W.  ^  On  the  trial  the  defendant,  over 
tbe  objection  of  the  plaintiff,  was  permitted 
to  prove  by  the  members  of  the  board  of 
county  commissioners  that  they  Intended  to 
include  the  S.  W.  ^  In  their  report,  and 
that  it  was  omitted  therefrom  by  mistake. 
The  court  instructed  the  jury  as  follows: 
"Yon  are  further  Instructed  that  if  you  find 
that  the  defendant  caused  to  be  condemned 
said  right  of  way  over  tbe  premises  In  con 
troversy,  but  further  find  that  by  mistake 
said  commissioners  failed  to  file  with  their 
report,  and  as  a  part  thereof,  a  description 
of  said  premises,  then  the  mere  tbct  that 
said  commissioners  so  failed  to  report  that 
part  of  their  proceedings  wherein  they  con- 
demned said  right  of  way  over  said  land 
would  not  invalidate  their  proceedings,  If 
yon  find  from  the  evidence  that  in  the  as- 
sessing of  said  damages  said  commissioners  \ 
actually  considered  and  took  Into  account  the  i 
Injury  done  to  said  premises;  and  If  the  ! 
statute,  as  above  explained,  has  t>een  other- 
wise complied  with,  and  the  damages  as- 
sessed for  said  premises  paid  to  and  receiv- 
ed by  plaintiff,  then  jonr  verdict  Bhonld  be 
for  the  defendant." 

F.  B.  GlUett,  P.  B.  Oillett,  and  M.  D.  Llb- 
by,  for  plaintiff  In  error.  Houk  &  White- 
law,  fat  defendant  la  trtor. 

ALLEN,  J.  (after  stating  the  facts).  A 
railroad  company  seeking  to  condemn  land 
for  a  right  of  way,  ot  other  nsea  connected 
with  the  construction  and  oi>eratlon  of  Its 
railroad,  under  the  statute,  takes  only  a 
right  to  the  use  of  such  land  as  Is  definitely 
described  in  tbe  r^rt  of  the  CMnmlssioners. 
The  concealed  pniposee  or  Intratlons  of  ttie 


representatives  of  the  company  or  of  tbe 
board  of  commissioners  can  confer  no  rights. 
The  landowner  may  rely  ImpUdlly  on  the 
report  filed.  The  commissioners  in  this  case 
condemned  a  right  of  way  across  20  acres 
only.  Tbe  law  requires  the  commissIonerK 
to  embody  their  doings  In  a  written  report, 
and  to  file  tbe  same  with  the  county  clerk. 
This  report  becomes  the  evidence,  and  the 
only  evidence,  of  their  doings.  State  v.  Ar- 
mell,  8  Kan.  288;  Relsner  v.  Railroad  Co.,  27 
Kan.  8^;  Railroad  Co.  v.  Qrovler.  41  Kan. 
686,  21  Pac.  779.  The  judgment  la  reversed, 
and  a  new  trial  ordered.  All  flw  Jnatlcea 
concurring. 


FIRST  NAT.  BANK  OF  STBTBNS  POINT. 
WIS.,  V.  BfABTIN. 
(Supreme  Uourt  of  Kansas.  Dee.  7,  188B.) 

AOnOH  OIT  FOBOID  NOTB  —  R&TiriOATTOV  —  Bvi^ 
nOIIlIOT  or  EVIDEHCB. 
In  an  action  on  a  note  against  the  al- 
leged maker  It  appeared  that  defendant  was 
president  of  a  bank,  and  that  in  his  absence  the 
cashier  executed  the  note,  pat  on  it  the  bank's 
and  his  own  Indorsement,  and  sent  it  to  the 
cashier  of  another  bank;  bnt  there  was  no 
proof  that  defendant,  the  bank,  or  even  the 
cashier,  obtained  any  benefit  from  the  money 
obtained  for  the  note  by  the  cashier  to  whom 
It  was  aeut.  Eeld.  that  defendant  wsa  not  lia- 
ble on  the  ground  tO.  ratification. 

Error  from  district  court,  Thomas  coun- 
ty; Charles  W.  Smith,  Judge. 

Action  by  tbe  First  National  Bank  of  Ste- 
vens Point.  Wis.,  against  a  H.  Martin  on  a 
promissory  note.  Then  was  a  judgm«itfer 
defendant  and  xdalntlff  brings  erxor.  Af- 
firmed. 

D.  C.  TUlotson,  for  plaintiff  In  error.  B. 
A  McMatb,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  hi  error 
brought  its  action  against  the  defendant  in 
error  to  recover  upon  a  promissory  note  of 
date  March  1,  1889,  for  |3,000,  payable  to 
the  Hall  and  Martin  Bank  of  Colby,  signed 
by  0.  H.  Martin,  and  Indorsed.  *The  Halt 
and  Martin  Bank,  by  E.  A.  Hall,  Cashier," 
and  "E.  A  Hall."  It  was  aUeged  that  the 
Hall  and  Martin  Bank  indorsed  and  trans- 
ferred said  note  on  or  about  March  4,  1889, 
to  M.  B.  Abell,  for  $2,822.85,  and  that  AbeU 
sold,  transferred,  and  delivered  the  same  to 
tbe  plaintiff  on  or  about  March  8, 1888,  for  a 
valuable  consideration.  The  defendant  ad- 
mitted the  execution  of  a  note  of  the  date, 
amount,  and  description  set  forth  In  the  pe- 
tition, but  denied  that  the  note  sued  upon 
was  the  same  one  that  was  executed  by  him; 
and  further  alleged  that  the  note  which  be 
made  was  without  consideration,  and  was 
executed  for  accommodation  only,  upon  tbe 
representation  of  E.  A.  Hall,  cashier,  that  it 
was  to  be  used  for  the  purpose  of  taking  up 
a  certificate  of  deposit  of  like  amount,  tbe 
bolder  having  consented  to  surrender  tbe 
same  In  exchange  for  auch  note;  and  tbat 
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this  icprcsentstioB      Hall  w&s  false  and 

tmudnluit.  The  defoidaot  was  the  pnai- 
dent  of  th»  Hall  &nd  Marfln  Bank,  but  had 
Uttle  to  do  with  Its  active  manaeement. 
During  the  latter  part  of.  F^roair  and  the 
eatllar  days  ol  March  be  was-  In  tlw  nely b- 
borbood  of  OUfton,  San.,  on  bnsiiMsa,  and 
while  there.  It  woald  eeem  team  ae  evl- 
Aaux,  that  Hall  ezecated  a.  98^000  note  witb 
the  name  of  the  defendant  dsned  thereto  as 
maker,  and  also  a.  property  statement^  puo- 
pertlng-  to  be  slgoed  by  the-  defendant;  betb 
of  whldi.  were-  sent-  to  Jamaa  S.  Warden, 
then  cashier  of  the  Katfonal  Bwaiange  Bank 
at  E^sas  City,  Mo.,  and  that  Hall  aiaa 
wrote  to  the  defendant.  Inclosing  a  bote 
ready  for  bis  signature,  and  requested  him 
to  sign  and  return  It;  but  the  defendant  re- 
tained It  ontll  be  got  bade  to  Colby,  and  <hi 
Marcb  Bth  he  ezeented  the  same,  on  the  rep- 
resentation of  HaU  a*  befbre  started.  It  lb 
peobaMe  that  HaU  Intended  to  substttnte 
this  note  for  the  oUier  one  which  he  had 
signed  and  forwarded  to  Warden.  On  March 
1st  HaU  entwed  oa  the  booka  a  note  of  the 
same  deeertpti<m>  and  date.  Wbetiier  the 
[daintiGF  obtained  ttie  genuine  note  or  the  tme 
■vrblch  had  been  signed  br  HaU  was  tbe  prln> 
cipal  question  In  tbe  cas&  testified 
that  he  often  negotiated  for  notes  on  prop- 
erty statements  and  deaciUitlons  befca%  the 
atrlTal  of  tbe  XMper,  and  that  he  sometimes 
BoiA  tbe  same  in  lll»  nuumw.  It  is  shown 
beyond  question  that  tiie  grainlne  note  was 
not  executed  until  March  Sib,  although  dated 
Mbrch  let;  and  In  answer  to  a  particular 
question  of  fact  submitted  by  tbe  plaintiff 
tbe  jury  found  tiiat  the  name  signed  to  the 
note  sued  on  was  not  the  genuine  signature 
of  the  defendant,  and  thl»  finding  ta  si^Mitt- 
ed  by  a  preponderance  of  the  «1daiee.  Ai 
singular  circumstance  disclosed  by  the  rec- 
ord Is  that  snlt  is  brought  on  an  Instrnmeiit 
containing  no  words  of  negotiability  and  no 
guaranty  of  payment,  while  the  evidence  as 
to  the  note  held  by  the  j^ntiff  Is  that  It 
was  paj'able  to  the  order  of  the  Hall  and 
Martin  Bank,  and  a  guaranty  of  payment 
was  written  on  the  back  thereof;  and  these 
Tariances  between  the  allegations  and  the 
proofs  are  In  no  way  etplained.  Etererai 
qnestlone  bare  been  ably  argued  by  oouns^ 
for  plalntifT,  which.  In  Tlew  of  tiie  restcie- 
ttons  contained  In  the  reoOTd  as  to  the  ques- 
tions to  be  presented,  and  the  furthw  finding 
of  the  Jury  that  the  note  sued  on  was  not 
tbe  genuine  paper  executed  by  tbe  defend- 
ant, we  deem  unnecessary  to  consider.  The 
plaintiff  claims,  among  other  things,  that, 
even  If  the  note  sued  <m  was  a  f<»gery,  the 
defendant  lattfled  the  same  by  an  accept- 
ance of  the  beneflta  of  tbe  money  recelTed 
from  Abell,  but  there  is  no  ptoot  that  tbe 
defendant,  the  Hall  and  Martin  Bank,  or 
even  Hall,  received  any  benefit  from  the 
money  which  Warden  obtained  for  tbe  note, 
and  the  defendant  knew  nothing  of  the  ex- 
istence at  the  note  which  Hall  had  tfgned. 


and  which  It  serans  from  the  findings  of  the 
jury  must  be  the  one  upon  which  salt  was 
booogbt.   The  jodgmait  nmst  be  sfflnnwl 


6TATH  T.  WOODBOW. 

(Bapreme  Oonrt  of  Fa  nisi  Deo.  T,  1890.) 
PoaoBMT— Vabiircb. 
An  lBfonnali<m  for  fenwry  In  the  third 
degree,  drawn  under  section  ll^  of  the  crimefi 
act  (nuagrnph  2272,  6en.  Bt  1889),  described 
the  destroyea  instnnnentK,  by  their  pmvort,  as 
two  certaht  gmminoFy  ootest  oae  made  by  "J. 
S.  Bfa>py,"  for  StM),  and  the  other  by  "J.  L. 
Cecil,''  for  575;  but  the  proof  waa  that  the  S80 
note  was  made  by  S.  I.  Bfiptiey,  end  the  $75 
note  by  J.  H.  Cectl.  and  that  S4  had  been  paid 
and  credited  on.  the  latter.  No  evidence  was 
offered  teodiag  to  show  the  identity  of  "J.  S. 
Reppy"  with  ^3.  I.  Rippey,"  nor  that  of  "J. 
L.  CecU"  with  "J.  8.  Cecil,"  and  objection  as 
to  these  variances  was  dnly  and  seasonably 
nrged,  bat  no  ai^lication  was  made  to  ammd 
the  information.  Held,  that  the  Tariances,  be- 
ing' !□  DO  vtay  cured,  were  tstaL 

(Syllabus  by  the  Court) 

Appeal  f»)m  district  court  Reno  comity; 
P.  Li.  Martin,  Judge. 

W.  A.  W^oodrow  was  conrlcted  ot  fOrgery, 
and  appeals.  Reversed. 

Boss  &  Robert^  for  agpellant  F.  B. 
Dawea^  Atty.  Gen.,  L.  H.  Fall,  and  a  M. 
William^  for  tl»  Stata 

MARTEN,  C.  X  At:  Maidi  tattOt  1686,  the 
detoidaut  was  conTlcted  of  fbcgery  In  tte 
third  degree,  and  ssotenoed  to  Imprisonment 
in  the  pentteetlary  fOr  a  tmn  of  two  years^ 
under  section  136  of  the  orimes  act  (para- 
graph 2272,  Gen.  St  18S9);  the  offense  be- 
ing accomplished  by  ^y'T^'^g  and  totally  de- 
stroying and  obUteratlng  two  certain  prom- 
issory notes,  one  of  tbem.  alleged  in  tbe  la- 
formation  to  have  been  made  by  one  J.  S. 
Biwy.  'or  $80,  payable  to  the  defteidant, 
W.  A.  Woodtow,  or  prder,  and  by  blm  In- 
doraed  and  deUvered  to  Saiah  B.  C^harlea, 
and  the  other  made  by  J.  L,  Cedl,  for  $7t^ 
payaljie  to  sidd  defendant  w  order,  and  1^ 
him  Indorsed  and  delivered  to  said  Sarah  B. 
Charlee.  Hie  instnima^  wwe  described  In 
the  intormatl(m  only  by  thidr  pnq^ert,  It  be- 
ing alleged  that  the  tenw  oonld  rsot  be  set 
out,  by  reason  of  tbe  deatmction  and  oUlt> 
eta-Uon  aforeaald.  A  motion  to  qnaah  tiie  In- 
formation aa.  the  ground  of  Tacneneas  and 
uncertainty  as  to  the  instruments  deetrcqred 
was  overruled.  On  the  trial  It  was  shown 
that  the  maker  of  the  9S0  note  was  **J.  L 
Blppey,"  and  tbat  tbe  maker  of'  the  97S  note 
was  "J.  S.  Cecil,'*  and  tbat  94  had  been  paid 
and  credited  on  It  Upon  the  <doBe  of  tbe 
cTldence  for  tbe  state,  tb»  delendant  mored 
the  court  to  Instruct  the  jury  to  return  a  ver- 
dict of  not  goiity,  said  motion  being  based 
prlndpally  upon  the  variances  between  tb» 
allegations  and  tbe  ^oofo,  whteb  wa«  ape- 
dflcally  stated  In  tbe  moticm;  but  this  was 
overruled,  and  afto:  all  the  evidence  had 
been  Introduced  the  daCendaat  aifeed  an  in- 
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mctlon  to  the  Muue  «ffect  on  Uke  gromida, 
tit  tliis  mu  nAMd.  No  ertdence  was  of- 
^red  tending  to  Bbffw  lha  Identity  of  "J.  & 
.oiipy-  wtth  "J.  L  BSppey,"  nor  tMt  of  "J. 
.  CecU"  witli       8.  OecU,**  and  no  appUm- 
ii>ii  was  made  to  amend  tiw  Information, 
t  will  be  obflKTed  that  tfae  cairlstlan  namea 
i-ere  indtlcnted  only  1^  InltlalB.   Under  the 
utboritles  the  raxUnce  between  ttie  allegn^ 
Ions  and  the  proote  ww  ffttal,  and  notUnr 
vas  done  or  attentpted  to  con  tbo  mistakes 
)f  tbe  proflecntor  In  dxawfaiff  the  Inftmnatlon. 
:n  Porter  t.  Statei  16  fiid.  43S,  the  ooiintw> 
'cic  notes  were  deacrlbed  aa  pajable  to  **BL 
Lymoor,"  while  those  <rfBeffed  In  erldaioe 
ivere  paysUe  to         B^monr."  The  va- 
riimce  was  hdd  fatal,  and  tin  Judgment  of 
E-onTlction  was  tcreraed.  la  Yoimt  t.  Stat% 
*ii  Ind.  443,  an  Indlctnnnt  for  the  forgery 
of  a  promlsBory  note  payable  to  and  Indorsed 
l>y  "B.  J.  BcbweltEei"  aUeged  that  tbe  of- 
fense was  committed  with  Intott  to  defraud 
Emily  J.  Betaweitxer,"  and  It  waa  held  bad. 
In  State     Honscal.  2  Brar.  210,  the  forgery 
1-taarged  was  In  rigning^  the  name  of  Na- 
thaniel Dnifci^*'  wtth  intent  to  defrand  bim, 
Vmt  the  alsnatnre^  aa  aet  oat  by  twor,  was 
-N.  DnricloT;  an4  it  was  adjudged  that  the 
repugnancy  waa  tetal  to  the  IndtctmeDt,  and 
juilginoxt  waa  arrested,  m  McCl^lan  v. 
State.  38  A]k.-609^  the  deftadant  was  laea- 
«cuted  for  targlng  two  otd«»  purporting  to 
be  signed  \jy  "Btobard  BudgtaiB."  bat  ttie 
sijniatare  to  the  Inatnnnaita,  sat  forth  by 
their  tenor,  was  "Blcbard  Hudson";  and  a 
cooTlctlon  apcn  the  InfOTmatlon  was  set 
aside,  and  a  new  trial  granted.  In  Mnrpby 
T.  state,  6  Tex.  Apfi.  S54,  It  was  charged 
that  the  forged  Inatromeat  was  irigned  "Fat 
Whelan,"  and  proved  tiiat  It  was  signed  **P. 
Whelan"  or  "D.  Wbdan";  and  the  oonrt 
lieid  that  tfala  was  a  fatal  Tarlanee,  and  the 
judgment  ot  comlction  was  reversed.  In 
WestbPOok.  T.  State,  23  Tex.  Appt  401,  6  8. 
W.  218,  where  it  was  charged  that  the  In- 
strument purported  to  be  the  act  of  "C.  3. 
Chapman,"  but  in  setting  out  its  tenor  the 
hiKTUiture  waa  given  as  "G.  J.  Chntmnn,"  tbe 
ludlctment  waa  held  bad  tct  repugnancy,  a^ 
ttvjugb  It  was  not  attacked  In  the  trial  court 
iior  In  the  court  of  ap|>eals.  and  the  Jndg- 
iiteot  was  rarersed  and  tbe  case  diamissed. 
1q  Brawn  T.  People,  68  ZIL  344,  where  the 
indictment  set  out  the  name  signed  to  the 
for^  instrument  aa  "Otha  Oarr."  It  waa 
l'i;ld  not  to  be  supported  by  the  Instrument 
•'ffercd  In  arideuce.  signed  by  "Oatha  Carr."' 
Id  U.  a      Keen,  1  McLean,  429,  4AQ,  441, 
l  ed.  Cas.  No.  16,510,  It  waa  held  that  a  draft 
signed  "Jos.  J(^uiBon,  President,"  was  not 
admissible  in  eridenee  under  a  count  alleging 
it  to  be  signed  "Jos^h  Johnson."   It  may 
be  said  generally,  la  criminal  pleadings  as  to 
iorgerj,  that  rqngnsncy  between  the  ptn^ 
port  and  tenor  dansee,  as  to  the  slgnatare 
ot  the  Instroment  aUeged  to  be  forged,  or  a 
^rlaoce  between  the  allegation  and  tbe  proof 
la  that  respect*  Is  Catal,  unless  curad  by  al- 


I^tlon  or  erIdenoB  Aowbtg  tbat  the  rcpng- 
nancy  or  the  rarlance  Is  apparent  only,  and 
not  realt  or  that  tbe  different  namea  are  used 
to  describe  the  same  person.  In  gtrlng  the 
pntport  «t  a  pFomlssory  nete^  the  luime 
the  maker  Is  descrlpUTe  of  the  fbrgery  al- 
leged* and  it  must  geoerally  be  proved  as 
laid.  Bhren  In  a  caae  of  larcoiy  tfala  conrt 
held  tbat  eridenee  tbaX  the  property  stcden 
waa  tbat  of  "J.  M.  Wandler"  did  not  snppwt 
tbe  allegatlcn  that  it  brionged  to  "BUchael 
Wandler."  There  was  no  ertdmce  tibat  "J. 
M.  Wandler"  was  the  same  person  as 
"Mlchari  Wandln,"  and  the  JudgnMut  waa 
rsrened,  and  a  new  trial  granted,  becanae  of 
tbe  Tarlanc&  State  Taylor,  15  Kan.  SIO. 
Mere  differences  in  the  spelling  or  pronon* 
elation  of  tbe  name  of  a  third  person,  aa  stat- 
ed In  an  Infonuttlon  and  by  tbe  wltnessen 
In  a  criminal  case,  are  not  fatal,  where  the 
person  Is  so  wedl  described,  and  his  name  so 
given,  that  his  identity  cannot  be  mistaken, 
as  hOld  In  the  mnrder  eaas  of  State  t.  Witt, 
84  488,  S  Pac.  709.   Nor  la  this  like 

the  caas  of  the  omlstkm  of  the  middle  Initial, 
where  the  first  name  Is  glren  In  fliU,  and  ttie 
party  is  g^eraUy  known  by  sncb  first  Chris- 
tian name,  as  In  tbe  false  pretenses  case  of 
State  ▼.  Gkwdon.  6S  Kaa  — k  ^  Pm.  848. 
On  account  of  the  Variances  between  tbe 
aUegatlona  and  tbe  proofs,  which  were  In 
no  way  cured,  the  Judgment  mnst  be  re- 
versed, and  a  new  trial  granted.  All  thn 
Justices  concurring. 
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(Supreme  Oonrt  of  Kansaa  Dec.  7,  180S.) 
VaaDOR  xm>  PoROHAsn— Bpscivtc  Pektormakcb 

— PatisS'  LcMATica — Rcbtoratiok  to  Rbabox 

—  Hon  IMTBAO  —  CONTKACTS  —  HUTDALITT  —  AT- 
TOHNSTB — CONTRACr  fOS  COMPSNSATIOII. 

1.  Where  A.  makes  a  written  contract  for 
a  sale  of  real  property  to  B.,  which  is  forthwlHi 
placed  on  record,  and  afterwards  conveya  the 
property  to  C  who  baya  with  eonstmetive  no- 
tice of  the  rights  of  B.  under  his  contract,  held, 
that  an  action 'to  compel  a  conveyance  of  the  le- 
gal title,  after  full  performance  of  hia  part  of 
the  contract  by  B.,  may  be  maintained  against 
C,  and  that  A.  it  not  an  indiapenaable  party  to 
the  action.  Johnston,  J.,  dlraeDting. 

2.  Where  a  person  has  been  dniy  adjudged 
insane,  but  no  guardian  of  her  person  and 
tate  has  been  appointed  by  the  probate  courts 
and  where  such  person,  after  bavfaig  been  com- 
mitted to  the  iasane  asylvm,  is  discharged  la  sa 
improved  coadltion,  and  afterwards  entlrdy  re- 
covers her  reason,  held,  that  a  contract  entered 
hito  by  her  more  tban  seven  years  after  sDcfa  ad- 
judication of  insanity,  and  after  such  entire  re- 
covery of  her  reason.  Is  valid,  without  any  adjiH 
dicBtion  by  the  probate  court  that  snui  per- 
son has  been  reatored  to  reason. 

8.  In  ^e  absence  of  any  proof  on  the  sub- 
ject, a  tract  of  land  will  be  presumed,  for  the 
purposes  of  determinln?  the  «Ktent  of  a  home- 
stead exemption,  to  be  outside  the  limits  of  aa 
incorporated  city;  and  where  ft  appears  tiiat 
an  ordinance  extending  the  boandaiies  af  a 
city  entirely  around  the  tmct«  which  was  aa 
ialand.  was  passed  by  the  city  conncil,  but  that 
the  tract  waa  never  platted  Into  lots,  and  that 
the  owner  never  consented  in  any  manner  that 
sneh  Und  should  be  Ineladed  within  tbe  ctty. 
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in  the  absence  of  any  farther  diowlng,  It  !■ 
htlil  that  auch  land  did  not  become  a  part  of  the 
city. 

4.  To  reduce  the  homestead  exemption  to 
one  acre  it  is  not  saflSdrat  that  the  land  be  en- 
tirely surrounded  by  the  exterior  limits  of  an  in- 
corporated city,  but  it  must  be  included  in  and 
become  a  part  of  the  city. 

5.  Where  one  party  agrees  to  conTey  lands. 
In  consideraticm  of  services  to  be  performed 
by  the  other,  there  is  no  such  lack  of  motaality 
in  the  contract,  after  such  services  have  been 
fully  performed,  as  will  necessarily  defeat  an 
action  for  specific  performance  of  the  contract. 
Johnston,  J.,  dissenting. 

6.  B.  &  attorneys  at  law,  entered  into  a 
contract  with  F.  and  wife,  by  which  they  agreed 
to  proaecDte  an  axtlaa  to  uial  determination  for 
the  recovery  from  the  defendant  of  a  tract  of 
land  which  was  the  homestead  of  F.  and  wife. 
In  consideration  of  such  services,  F.  and  wife 
agreed  to  convey  to  them  one-half  of  the  prop- 
erty. After  snit  had  been  brought  and  prepared 
for  trial,  a  settlement  was  effected  between  the 
defendant  and  F.  and  wife-  The  pending  ac- 
tion was  dismissed,  and  F.  and  wire  conveyed 
the  land  to  the  defendant.  Held  that,  in  this 
action,  brought  by  B.,  who  has  succeeded  to  all 
the  rights  of  O.,  to  compel  a  conveyance  by  the 
defendant  in  the  former  suit  of  one-half  of  the 
land,  this  court  cannot  say,  in  opposition  to  the 
findings  of  the  trial  court,  that  the  contract 
was  so  unjust  and  inequitable  that  enforcement 
thereof  will  be  refused. 

7.  The  reaaoDablenesa  or  nnreasonablenees 
of  sndi  a  contract  is  not  to  be  determined  sole- 
ly by  the  valne  of  the  services  actually  ren- 
dered, and  the  valne  of  the  property  to  be  con- 
veyed; nor  will  a  settlement  made  between  the 
parties  at  an  early  stage  of  the  litigation  nec- 
essaiily  deprive  the  attorneys  of  their  rights 
under  the  contract,  and  compel  them  to  resort 
to  an  action  for  compensation  in  money. 

8.  In  1881  and  1882  F.  and  wife  owned  and 
resided  upon  a  tract  of  about  10  acres  of  land 
as  their  homestead.  By  two  deeds,  executed, 
respectively,  on  October  5,  1881,  and  January 
26,  1882,  they  undertook  to  convey  this  home- 
stead to  the  W.  Co.  The  wife  had  been  ad- 
judged insane  iu  1878,  and  was  still  of  unsound 
mind  at  the  time  of  the  execution  of  these  deeds. 
R.  &  O.,  having,  under  a  contract  made  with 
F.  and  wife  after  her  restoration  to  reason, 
prosecuted,  as  her  attorneys,  to  final  determina- 
tion, an  action  for  the  recovery  of  said  land, 
under  a  contract,  In  writing  and  duly  recorded, 
by  which  they  were  to  receive  one-half  of  the 
land  in  payment  for  their  services,  are  not  en- 
titled to  a  decree  for  a  conveyance  of  such  land 
without  repayment  of  one-half  the  money  paid 
by  the  W.  Co.  to  F.  and  wife  therefor;  nor  are 
they  entitled  to  lasting  and  valuable  Improve- 
ments placed  on  the  land  by  the  W.  Co.  while 
in  possession  thereof  undw  sndL  daeda. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Sbawnee  cotm- 
ty;  John  Guthrie.  Judge. 

Action  by  H.  C.  Boot  against  the  Topeka 
Water  Supply  Company  for  specific  perform* 
ance.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Modified  and 
affirmed. 

This  action  was  brought  by  H.  0.  Root,  as 
plaintiff,  to  compel  the  Topeka  Water  Sup- 
ply Company  to  convey  to  him  the  undivid- 
ed one-half  of  lot  5,  of  section  30,  township 
11,  range  16,  In  Shawnee  county.  This  lot 
was  purchased  by  Hugo  Felltz  in  1877,  and 
was  occupied  by  himself  and  family  as  a 
residence  from  that  time  nntll  the  trial  of 
this  action.  On  October  1.  1878,  CatliMlne, 
wife  of  Mid  Hugo  Felltz.  was  adjudged  to 


be  insane,  and  on  October  8tb  Bbts  was 
placed  In  the  a«ylnm  at  Oaaawatomle.  No 
guardian,  however,  of  her  parson  or  estate 
was  appointed,  nor  was  there  any  express 
adjudication  by  t^e  court  or  finding  by  the 
Jury  that  she  was  incapable  of  m^n^gtng  her 
affairs.  On  August  7,  1879.  she  was  dis- 
charged fimm  the  asylum  on  account  of  tier 
improved  condition.  On  October  6, 1881,  Fe- 
litz  and  wife  «cecnted  a  deed  to  the  water 
company  for  an  nndlrlded  one-half  of  the 
lot,  for  $400^  and  on  January  26,  1882,  they 
executed  anoth^  deed  tor  the  other  half  for 
fTOO.  On  the  22d  of  February.  1886.  Hugo 
and  Catherine  FeUti  entered  Into  a  contract 
with  H.  C.  Boot  and  J.  W.  Gampbell.  by 
which  It  was  agreed  that  Boot  &  Campbell 
should  commence  a  suit  against  the  water 
company,  as  attorneys  for  F^ita  and  wife, 
to  set  aside  the  two  deeds  before  mentioned, 
and  should  prosecute  such  snlt  to  final  de- 
termination, and.  In  payment  for  th^r  serv- 
ices. Feiiti  and  wife  agreed  to  conr^  to 
Root  ft  Oampb^  an  trndiylded  half  of  said 
lot  It  was  provided,  further,  that  Felitz 
and  wife  should  pi^  all  necessary  expenses 
of  the  suit,  and  that  It  should  not  be  com- 
promised or  settled  without  the  advice  and 
consent  <jt  Root  &  Campbell.  This  contract 
was  duly  acknowledged  and  recorded  In  uie 
oflBce  of  the  register  of  deeds  on  the  1st  of 
March.  1886.  On  the  2d  of  March,  18S6.  In 
accordance  with  the  terms  of  the  written 
agreement,  as  snbsequentiy  modified  by  pa- 
rol, an  action  was  brought  by  Root  &  Camp- 
bell, In  the  name  of  Catherine  Felltz.  in  the 
sapnior  court  of  Shawnee  county,  against 
the  Topeka  Water  Supply  Company  to  ate 
aside  the  deeds  referred  to  in  the  contract. 
Boot  &  Campbell  made  all  necessary  prep- 
arations to  try  the  snlt  On  the  25th  day 
of  August^  1886,  Cath«ine  Felltz  was  ad- 
Judged  by  the  probate  court  of  Shawnee 
county  to  be  a  person  of  sound  mind.  On 
the  following  day  a  settlement  was  maqe 
between  the  water  company  and  Felltz  and 
wife,  by  which  said  action  was  dlsmiased  by 
Catherine  Felltz,  and  a  quitclaim  deed  to 
the  lot  was  executed  by  Felltz  and  wife  to 
the.  water  company,  for  which  the  water 
company  paid  $380,  and  executed  to  Felltz 
and  wife,  and  the  survivor  of  them,  a  life 
lease  of  the  lot,  subject  to  their  right  to  ove 
It  for  the  purpose  of  obtaining  a  supply  of 
water,  and  other  provisions  not  necessary  to 
state.  ^iB  settlement  was  effected  without 
the  knowledge  or  consent  of  Boot  ft  Camp- 
bell. At  the  time  of  this  settiement  Hugo 
Felitz  was  63  years  old,  and  hla  expectancy 
of  life  the  courts  finds  to  have  been  about 
12  years;  and  Catherine  Felltz  was  54  years 
old,  and  her  expectancy  of  life  18  years, 
rnie  lease  given  by  tbe  water  company  to 
Felltz  Is  found  to  hare  been  of  the  value*of 
$126  to  flEjO  per  year.  It  Is  also  found  by 
the  trial  court  that,  at  the  time  of  tbe  exe- 
cution of  the  two  first  deeds  to  the  water 
company  in  1881  and  188%  said  lot  was  tbe 


Digitized  by  Google 


Kan.) 


TOPEKA  WATER  SUPPLT  CO.  v.  ROOT. 


717 


homestead  of  Felltz  and  wife,  and  that 
Oattaerlne  Fetlbs  was  then  Insane  and  In- 
capable of  consentincT  to  the  alienation  of 
Bald  homestead,  and  that,  on  March  22,  1886^ 
the  date  of  the  contract  between  Root  & 
Campbell  and  Felltz  and  wife,  Catherine 
litz  was  of  sound  mind  and  capable  of  con- 
tracting. On  December  8,  1886,  Campbell 
and  wife  conveyed  by  deed  to  Root  all  their 
Interest  In  said  lot  Afterwards  Root  pre- 
pared a  deed  for  the  undivided  half  of  the 
lot,  and  presented  It  to  the  water  company, 
and  demanded  Its  execution,  and  the  convey- 
ance to  him  of  the  land  therein  described. 
This  demand  was  rofused,  and  thereupon 
this  action  was  instituted.  The  case  was 
first  tried  and  a  Judgment  rendered  in  favor 
of  the  defendant.  On  proceedings  In  error  In 
this  court  the  Judgment  was  reversed,  and 
a  new  trial  ordered.  Root  v.  Supply  Oo.,  46 
Kan.  183,  180,  2fl  Pac.  388.  400.  The  case 
was  afterwards  tried  In  the  district  court  on 
the  2&tb  of  June,  1891.  The  court  made 
very  full  findings  of  fact  and  conclusions  of 
law,  and  entered  Judgment  In  favor  of  the 
plaintiff,  directing  a  conveyance  as  prayed 
for.  The  defendant  brings  the  case  again  to 
this  court 

J.  D.  McFarland,  for  pUintltt  in  error.  H. 
O.  Root  and  Wm.  P.  Douthltt,  for  defendant 
In  error. 

AI^LEN,  J.  (after  stating  the  facts).  Many 
questions  are  presented  by  the  record  In 
this  case,  and  ably  argued  by  counsel  on 
both  sides.  Some  of  them  we  answer  with 
much  difficulty,  and  without  entire  freedom 
from  doubt  The  questions  wiU  be  transld- 
ered  In  the  order  In  which  they  are  discuss- 
ed in  the  brief  for  plaintiff  In  error. 

1.  It  Is  objected  that  there  Is  a  defect  of 
parties,  tbat  Hugo  and  Catherine  Fdltz  are 
necessary  parties  to  this  action,  and  that  no 
decree  for  a  specific  performance  can  be  ren- 
deredwithont  their  presence.  Thetltlewhich 
the  plaintiff  sought  to  have  conveyed  to 
him  passed  from  F^tK  and  wife  to  the  wa^ 
ter  company.  The  contract  under  which  the 
plaintiff  claims  was  on  record  at  the  time  of 
the  conveyance,  and  the  water  company  ac- 
quired Its  title  snl^ect  to  the  rights  of  Root 
&  Oampbell,  and  charged  with  full  notice  of 
such  rights.  If  the  plaintiff  Is,  In  equity, 
mtltled  to  a  half  interest  in  the  land,  the 
water  cmnpany  took  Its  conveyance  from 
Fellts  and  wife  charged  with  that  equity, 
and  hcdds  it  only  as  a  trostee  for  his  ben^t 
Tlie  rights  of  Feiltx  and  urtfe  cannot  possi- 
bly be  determined  In  this  action,  nor  does 
the  plaintiff  seek  to  affect  them  In  any  way. 
He  seeks  merely  to  obtain  a  legal  title,  which 
he  alleges  the  defendant  holds  as  his  trus- 
tee, ^e  case  of  Railroad  Co.  v.  Benton, 
42  Kan.  688,  22  Pac.  698.  decides  that  a  sub- 
sequent purchaser,  holding  the  legal  title.  Is 
a  necessary  party  to  an  action  for  specific 
performance,  but  does  not  hold  that  the  ven- 
dor, after  having  conveyed  away  the  title 


to  a  third  person,  Is  a  necessary  party.  In 
the  case  of  Gregg  v.  Hamilton,  12  Kan.  S33, 
the  vendor  does  not  seem  to  have  been  re- 
garded as  a  neceraary  parfy,  and  we  now 
hold  tbat  he  la  not 

2.  It  Is  urged  that  the  contract  sued  on  Is 
absolutely  void.  If  the  premises  were  a  home- 
stead at  the  time  of  Its  execution;  that  Cath- 
erine Felltz.  having  been  adjudged  Insane 
prior  to  the  execatlon  of  the  contract,  anc 
there  having  been  no  subsequent  adjudica- 
tion that  she  had  been  restored  to  her  reason, 
the  statute  makes  the  contract  absolutely 
void,  and  that  other  proof  of  her  restoration 
would  be  unavailing;  that  the  adjudication  of 
Insanity  fixes  the  status  of  the  person,  and 
remains  bi  full  force  as  an  adjudication  until 
It  Is  Judicially  determined  that  such  person 
has  been  restored  to  reason.  Section  34  of 
the  act  concerning  lunatics  and  habitual 
drunkards  provides:  "No  contract  of  any 
person  found  to  be  of  unsound  mind,  or  an 
habitual  drunkard,  as  hereinbefore  spedfled, 
which  shall  be  made  without  the  consent  of 
his  guardian,  shall  be  valid  or  binding,  and 
such  guardian  may  sue  for  and  recover  any 
money  or  pro[>erty  which  may  have  been  sold 
or  disposed  of  by  his  ward  without  his  con- 
sent" It  is  said  that  this  is  an  repress, 
statotoiy  declaration  rendering  the  contract 
absolutely  void,  and  that  t&e  real  estate  of 
an  Insane  person  can  only  be  disposed  of  in 
the  manner  pointed  ont  by  the  statute,  and 
that  there  can  be  no  such  thing  as  a  ratifica- 
tion of  an  absolutely  void  contract  There  are 
two  main  purposes  to  be  subserved  by  trials 
in  the  probate  court  of  persons  alleged  to  be 
insane.  One  is  that  they  may  be  placed  In 
an  asylum  for  treatment  of  their  disease;  the 
other,  that  they  may  be  placed  under  guard- 
ianship, and  their  property  taken  care  of. 
Section  5  of  the  act  mentioned  provides  for  a 
Jury  to  try  the  question,  and  contains  a  form 
of  verdict,  which  seems  to  be  framed  mainly 
to  meet  the  first  purpose  named,  and  con- 
tains nothing  with  reference  to  whether  the 
person  Is  capable  of  managing  his  or  her  af- 
fairs. There  are,  doubtless,  cases  where  a 
person  Is  diseased  In  mind  and  needs  medical 
treatment,  yet  is  entirdy  capable  of  mana- 
ging his  business  albtav,  thougli  a  finding  of 
Insanity  ordinarily  Implies  incapadty  to  trans- 
act business.  Whatevo-  the  reason  therefor 
may  have  been  In  this  case,  tbeee  was  no  find- 
ing by  the  Jury  ot  Incapacity  on  the  part  of 
Catherine  Fellts  to  manage  her  affairs,  and 
no  guardian  was  ever  appointed  for  her  per* 
son  or  estate  by  tiie  probate  court  Section 
87  of  this  act  makes  provision  for  Inquiring 
Into  the  question  of  the  restoration  ot  a  per- 
son of  unsound  mind  or  an  habitual  drunkard, 
and  by  the  succeeding  section  It  Is  provided 
that,  If  it  be  found  that  such  person  has  been 
r^ored,  he  shall  be  discharged  from  care 
and  custody,  apd  his  guardian  shall  Imme- 
diately setUe  his  accounts,  The  question  pre- 
sented, then,  is  whether  a  person  who  has 
l>een  adjudged  insane,  and  placed  In  an  asy- 
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luui  for  treatment,  and  bu  thereafter  been 
tlisclurged  from  the  asylimi  because  at  her 
Improved  c<HMlitloii,  ta  coDClualTelr  presumed 
to  continoe  Inaaiie,  notwitbatandlog  the  fact 
that  she  has  do  guardian,  and  U  not  onder 
treatment  for  IwaDlty,  mitU  a  formal  adjudi- 
cation shall  be  had,  fladlag  that  she  has  been 
restored  to  her  reason.  Afttt  her  discharge 
from  the  asylum,  aod  after  her  resto ration 
to  reason.  In  fact,  the  only  purposes  such  an 
adjudication  could  serve  would  be  to  dtecbacge 
her  guardian.  If  she  had  one,  to  reetore  her 
to  the  possession  of  her  property.  If  she  pos- 
seted any,  and  to  remove  her  diaabUit;  to 
enter  Into  contracts.  We  thlnlc  It  would  be 
extremely  hazardous  to  hold  that  all  contracte 
made  a  person  la  fact  sane,  and  not  un- 
der guardianship,  are  void,  mei-dy  because  of 
a  prior  adjudication  of  Insanity,  and  a  failure 
to  have  an  adjudication  of  restoration  to  rea- 
son. Sadi  a  role  might  lead  to  most  unjust 
results.  A  person  might  be.  In  fact,  entirely 
sane,  and  of  extraordinary  shrewdness  in 
business  affairs.  Being  under  no  resttalnt. 
and  having  no  j^uardlan  in  charge  ot  his  prop- 
erty, It  would  certainly  be  wrong  to  allow 
him  to  enforce  or  avoid  his  contracts  as  he 
might  see  fit  But,  in  this  case.  It  Is  not 
Cattierlne  FeUtz  who  seeks  to  avoid  her  con- 
tract, nor  Is  her  guardian  here  suing  for  any 
property  or  moDey  belonging  to  ber.  It  Is 
the  water  company  that  Is  seeking  to  avoid 
It  This  It  cannot  do,  unl^sa  the  contract  is 
absolutely  void  and  Incapable  f>f  ratification. 
If  it  Is  merely  voidable,  at  the  election  of 
Catherine  Felltz  herself,  such  voidability 
avails  the  plaintiff  In  etror  nothing.  In  the 
case  of  McCormick  v.  Littler,  S5  111.  62,  It  was 
held  tliat,  "although  a  person  may  have  been 
adjudged  Insane,  yet.  If  no  conservator  has 
been  appointed,  and  he  Is  In  the  management 
of  his  business,  and  there  Is  nothing  about 
his  appearance  to  Indicate  his  InouHicIty  to 
contract.  If  he  purchases  an  article  at  a  fair 
and  reasonable  price,  aecessat7  and  useful  In 
his  business,  the  seller  having  no  notice  of  his 
being  adjudged  Insane,  he  will  be  liable  to 
pay  thtt  price  he  agrees  to  pay,  and  it  will  be 
eiTor  to  enjoin  a  Judgment  on  a  note  given 
for  the  price."  In  Mston  v.  jBaper,  45  Tex. 
409.  It  was  held  that  "the  deed  of  an  insane 
person  Is  not  void,  but  voidable  only;  but 
such  person,  while  actually  imder  legal  and 
BubslHtlng  guardlansh^;),  and  in  support  of 
the  guardian's  authority,  is  conclusively  pre- 
sumed incompetent  to  contract,  and  his  deed, 
as  against  his  guardian.  Is  absolutely  void. 
If,  however,  as  an  actual  fact,  the  guardlan- 
ahip  had  been  practically  abandoned  at  tbe 
time  of  the  sale,  and  the  person  who  had  been 
Insane  was,  when  the  deed  was  executed,  of 
sound  mind,  the  contract.  If  fair,  will  be  en- 
forced. The  burden  of  provlog  the  restora- 
tion to  reason,  and  the  termination  or  practi- 
cal abandonment  of  the  guardfanshlp  of  one 
Insane,  Is  upon  him  who  se^a  the  extforce- 
ment  of  a  contract  against  falm  who  pleads 
byBanity."    See,  also,  Motley  t.  Head,  43  Yt. 


63B;  Searle  v.  Galbmlth,  73  IH.  209;  McGln- 
uis  V.  Com.,  74  Pa.  St  245.  We  are  of  the 
opinion  that  the  weight  of  aothority  Is  to  the 
effect  that  the  contract  is  not  utterly  void. 
The  case  of  Bedden  v.  Baka,  -86  Ind.  191,  U 
Is  true,  seems  to  uphold  the  contention  of  the 
teamed  counsel  for  the  plaintiff  in  error,  as 
also  that  at  Klehae  v.  Wesadi.  fiS  Ma  Avp. 

3.  Let  6,  the  property  in  oontrovetsy,  was 
formerly  an  islaad  In  the  Kaw  river.  In 
the  suit  brought  by  Boot  k.  Campbell.  In  the 
name  of  Catherine  Felltz  against  the  water 
eospany,  it  was  sought  to  avoid  the  deeds 
executed  In  1881  and  1882,  on  the  ground 
that  the  Isliwd  was  the  homestead  of  FelLtx 
and  wife,  ajod  that  Mrs.  Felltz,  belns  insane 
at  the  time  the  deeds  were  executed,  had 
never  consented  to  its  alienation.  The  is- 
land contained  about  10  acres.  The  nine- 
teenth finding  of  the  eonrt  Is  as  follows: 
"That  the  premises  In  controversy  are  in- 
closed within  the  incorporated  limits  of  the 
city  of  Topeka;  that  the  said  premises  have 
never  been  surveyed  and  platted  Into  lots, 
blocks,  streets,  and  alleys,  and  the  evidence 
iails  to  show  that  the  owner  or  proprietor 
of  said  premises  ever  consented,  in  writing, 
or  otherwise,  to  the  city  taking  into  the 
city  such  premises."  If,  at  the  time  of  the 
first  conveyances  to  the  water  company, 
the  land  in  controversy  was  included  within 
the  limits  ot  an  Incorporated  cit;,  the  home- 
stead exemption  would  extend  only  over  1 
acne  of  ground,  and  the  conveyance  would 
be  valid  as  to  the  remaining  9  acres,  subject 
only  to  the  right  of  the  wife  to  one-half 
thereof  after  the  death  of  her  husband,  in 
case  she  survived  blm.  The  trial  court 
found  that  the  whole  Island  was  Felltz's 
homestead.  It  is  contended  that  there  is 
nothing  in  the  record  showing  that  the  prem- 
ises could  not  have  been  Included  within  the 
limits  of  the  city,  without  a  plat  having 
been  made  out;  that  the  fact  that  the  .ex- 
terior boundaries  of  the  dty  extend  entirely 
around  this  tract  Is  sufficient  to  show  that 
It  Is  within  the  limits  of  the  city.  The  ex- 
tent of  the  homestead  right  of  the  owner 
of  the  land  Is  not  to  be  determined  by  the 
question  whether  the  city  extends  entirely 
around  the  land  or  not  t>ut  by  the  fact  that 
it  is  or  Is  not  a  part  of  the  city.  In  this  case 
the  Island,  like  all  the  rest  of  the  country 
round  about,  was  originally  without  the  lim- 
Ite  of  an  incorporate  city.  It  required  affirm- 
ative action.  In  the  mann^  authorized  by 
law,  to  make  it  a  part  of  a  cUy.  It  appears 
that  It  never  was  platted  Into  lots,  and  there 
is  nothing  to  show  that  the  owner  ever  cm- 
sented  that  It  should  be  taken  Into  the  city. 
The  only  evidence  offered  tending  to  show 
that  It  ever  was  made  a  part  of  the  city  is 
an  ordinance  passed  by  the  city  council,  fix- 
ing the  boundaries  of  the  city;  but  at  the 
time  this  ordinance  was  passed,  the  council 
had  no  power  to  make  it  a  part  of  the  city 
without  the  consent  of  the  ownor.  It  never 
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b&Ting  been  fdattetf  fatto  lots.  Armstrong  v, 
CltT  of  Topeka,  88  Kan.  432,  13  Fac.  848. 

4.  It  ta  claimed  tbat  «iich  contraetB  only  as 
ml^bt,  at  the  time  they  were  entered  Into, 
have  been  enfoioed  qieclflcaUy,  by  eHber 
party  against  the  other,  can  be  apedflcttlly 
enfMced  after  perfbnnanee  one  party. 
It  la  argued  that  this  uras  a  contract  for  the 
seiTlces  of  Koot  A,  Oamybell,  ae  attorneys; 
tiiat  their  agreement  was  to  exercise  their 
cars  and  aklU  as  lawyers  in  prosecuting  a 
case  In  court;  thart.  In  the  Tory  nature  of 
things,  the  contract  could  not  be  epeclflcally 
enforced  against  them;  ttiat.  Inasmuch  as 
Fellts  and  wife  eould  never  have  bad  a  de- 
cree compelling  Root  &  Campbell  to  perform 
thdr  part  of  the  contract,  there  was  a  lack 
of  matoality,  and,  consequenHy,  no  spedflc 
perfonnance  can  be  decreed  In  favor  of  the 
otlier  party.  We  recognize  the  sonndness  of 
this  contention  to  the  cctent  that  a  decree 
requiring  spedflc  performance  by  the  attor- 
neys could  not,  consistently  with  evtabllsb- 
ed  principles,  be  made,  or  properly  enforced 
tf  made.  The  doctrine  tluU  there  mi»t  be 
mutuality  in  the  coitract,  and  tbat  It  must 
be  capable  of  enforcement  at  the  suit  of  «1- 
Oier  party  at  the  time  tt  ts  entered  into, 
■o  broadly  contended  for  by  counsel  for  the 
plaintiff  in  error,  and  stated  In  equally  broad 
terms  in  P17.  Spec.  Ferf.  {  443,  Is  subject 
to  so  many  exceptions  and  euch  Important 
qnallflcatlons  that  It  Is  doubtful  whether  a 
court  would  ev«r  be  warranted  In  declartng 
the  law  so  bnmdigr.  There  are  many  con- 
tracts, originally  unlUrteral.  capable  of  en- 
forcement when  accepted.  Many  other  con- 
tracts afford  one  party  a  remedy  by  an  ac- 
tion for  tbe  recovery  of  money,  either  ui>on 
a  spedflc  promise  to  pay,  or  In  an  action  for 
damages,  while  the  other  party  may  be  tn- 
titled  to  a  apedfie  tierformance;  still  others! 
where  the  remedy  of  one  party  before  any 
performance  might  be  very  Inadequate, 
which  are  yet,  after  full  perfermance  on  one 
aldfl^  -eapaUe  af  specific  enf  weement  against 
tha  oIlMr.  ffy>r  a  dfscnssloa  of  the  llmlta- 
thuM  upon  tbe  doctrine  of  mutuality,  see 
FoBL  Chmt  f  IffT  et  seq.  Upon  reason,  we 
ara  wholly  unable  to  perceive  any  valid 
ground  for  aaytag  that  a  contract  to  convey 
laada,  in  eonridemtkn  of  persmial  aerrlon 
Ibereaftw  to  be  performed.  Is  less  blndfaig 
and  lees  capable  of  specific  performance,  aft- 
er the  services  are  In  fact  rendered,  than  a 
C(uitiact  tax  tlie  conveyance  of  land  In  oon- 
alderatlon  ot  the  payment  df  money.  Pei^ 
■ODBl  servtees  actually  rendered  ore  as  good 
a  oonalderatltm  as  money  paid,  and  where 
flie  party  seeking  enforcement  of  tbe  con- 
tract is  no  longer  in  a  position  to  esoipe 
may  part  of  his  obligation,  having  ful^  pei^ 
fldnned  it,  any  want  of  mutuality  which  may 
have  attended  the  contract  when  entered  In- 
to has  passed  away,  and  the  power  of  tiie 
oout  la  ample  to  eompd  a  conveyance.  The 
equity  of  the  person  who  ha^  done  all  ho 
agreed  to  la  as  complete  and  full  oa  tt  could 


possibly  be  In  any  case,  nils  view  ts  Evp- 
ported  by  aufflclwit  authority,  as  well  as  by 
reason.  In  the  cose  %sS  Howafd  v.  Tbrock- 
mortan.  48  Oal.  -482.  tt  waa  held  that, 
though,  wbm  an  attorney  oontiacti  to  per- 
form legal  serrlcee  for  a  client  Id  CMWldera- 
tlon  «f  rseelvlug  a  portion  of  the  property 
about  which  the  litigation  Is  to  be  carried  on, 
he  cannot  maintain  an  action  tor  a  q}edflc 
perframance  while  the  contract  remains  un- 
performed on  his  pftrt,  yet,  If  he  can  show  a 
snbstantlal  performance  on  his  part,  he  is  as 
fully  entitied  to  maintain  such  action  as  he 
would  be  tf  the  agreement  on  his  part  had 
been  for  the  payment  of  mon^,"  See,  also, 
Ballard  v.  Oair,  Id.  74;  King  v.  GQdavleere, 
79  Oal.  604, 21  Pa&  961;  Bchroedcr  v.  Oemeln- 
der,  10  Ner.  Si5;  PeriUns  v.  HadseO.  60  HL 

6.  It  Is  contended  that  tiila  contract  Is  not 
such  a  one  as  a  court  of  equity  will  en- 
force; that  It  was  unjust  and  unreasonable. 
Tbe  defendant  offered  to  show  that  the  serv- 
ices actually  performed  by  Root  &  Oampbell 
were  worth  only  the  sum  of  $300,  while  the 
court  finds  the  value  of  tbe  property,  exclu- 
sive of  Improvements,  to  have  been,  In  1886, 
(15,000,  and  that  the  company  had  expended, 
prior  thereto,  ^0,000  In  Improrementa.  It 
is  not  contended  that  the  contract  was  void 
as  being  champertons.  The  trial  court  has 
found  tliat  the  contract  was  fair  and  reason- 
able, and  in  the  Interest  of  Hugo  Felltz  and 
Catberine  Felltz.  Can  this  court  say,  as  a 
matter  of  law,  that  It  was  not  so?  It  is  con- 
tended by  the  defendant  in  error  that  Fellta 
and  wife  had  no  other  property  whatever,  no 
means  to  employ  an  attorney,  and  that  the 
undertaking  on  tbtir  part  to  prosecute  an  ac- 
tion against  a  strong  corporation  like  tbe 
water  company  to  final  determination  for  me- 
bair  of  tbe  land,  taking  tbe  risk  of  receiving 
nothing  In  case  they  fUled,  and  giving  to 
Felltz  and  wife  one-half  of  the  property  if 
they  succeeded,  was  altt^ether  fair  and  rea- 
sonable. He  contends  that  the  mdy  means 
Felitz  bad  with  which  to  employ  connsd  was 
hto  Interest  In  this  property,  the  title  to  iriilcb 
was  apparmtly  tai  tiie  water  company.  It 
Is  said  also  duct  the  water  company  ts  not  In 
a  poaltlon  to  teat  die  reaeoaableBesa  or  mi- 
reaaonablenesB  of  the  contract  If,  at  the 
time  the  ccmtract  was  mad^  the  tttle  to  tho 
land  waM  In  ihe  water  company.  It  was,  of 
course,  entirely  Indifferent  to  any  contract 
that  might  be  made  between  F^Bts  and  wife 
and  Boot  ft  CampbeU.  If,  (m  the  other  hand, 
Felitz  and  wife  owned  the  luod.  In  fact.  It 
would  be  difficult  to  find  any  ground  on 
whicb  It  eould  be  said  that  the  water  com- 
pany might  deny  thdr  right  to  make  such 
tMms  as  they  saw  fit  fbr  a  sale  of  one-half, 
or  'even  of  the  whole,  of  It  The  fact  that  It 
might  be  easier  for  the  wator  company  to 
make  terms  with  FeHtz  and  wife  than  with 
another  certainly  could  not  affect  the  right  of 
that  otlker  to  obtain  an  Interest  tn  the  prop- 
erly.  As  there  la  no  contention  that  the  ccm- 
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tract  Is  champertotu,  we  are  nnable  to  per* 
,celTe  any  groiind  on  wUcb  tbe  iJalntlff  In 
OTor  can  question  tts  validity.  Feiltx  and 
wife  certainly  had  as  cood  a  rltrht  to  cmtEact 
to  pay  tbelr  attorneys  In  land  for  their  serr- 
Ices  as  to  pay  them  In  money.  Having  con- 
tracted to  pay  them  In  land,  we  perceive  no 
ground  on  which  we  can  say  that,  at  the 
election  of  the  water  company,  th^  shall  be 
required  to  resort  to  an  action  to  recorer  com^ 
pensatlon  only  for  the  -ralae  of  the  serrlces 
actually  performed  In  mraiey,  and  to  take 
their  chances  of  being  able  to  collect  even  so 
much.  Felits  and  wife  are  no  longer  In  a  po- 
sition to  object  to  their  recovery  of  lands  the 
title  to  which  they  have  conveyed  to  the 
water  company,  and  the  water  company  Is 
In  no  position  to  require  Root  to  abandon  his 
contract  and  take  something  different  from 
that  which  It  calls  for. 

a.  Several  objections  are  raised  oa  the  intro- 
duction of  testimony.  Tbe  testimony  of  J.  W. 
Campbell,  taken  on  a  former  trial  of  the  case, 
as  taken  down  by  the  official  stenographer, 
and  by  him  transcribed,  was  read  in  evidence^ 
over  the  objection  of  the  defendant.  It  may 
be  conceded  that  this  evidence  would  not  be 
admlsrtble  without  pro<tf  that  it  had  been 
taken  down  correctly,  and  correctly  tran- 
scribed.  Bnt  the  record  befwe  tu  seems  to 
indicate  that  It  was  conceded  that  the  testi- 
mony offered  was  the  testimony  given  by 
Campbell  on  Uie  forrn^  trial,  and  it  was  ad- 
mitted that  Campbell  was  dead.  The  testi- 
mony itself  Is  as  to  matters  concerning  which 
there  was  snfflclent  otlier  evidence,  and  the 
facts  as  to  which  he  testified  were  substan- 
tially uncontroverted.  The  court  rejected 
evidence  as  to  the  value  of  the  services  of 
Root  &  Campbell.  There  was  no  error  in 
this,  as  It  was  not  an  issue  In  the  case.  Nor 
do  we  perceive  that  the  testimony  with  ref- 
erence to  the  contents  of  the  deposition  of 
Catherine  Felitz,  under  the  clrcamstances, 
worked  material  prejudice  to  the  defendant 

7.  Complaint  Is  made  of  the  finding,  by  the 
court,  that  the  contract  was  fair  and  reason- 
able, and  also  that  Boot  ft  Campbell  per- 
formed all  the  conditions  of  the  contract 
The  fairness  and  reasonableness  of  the  con- 
tract are  to  be  determined  by  the  conditions 
as  they  existed  at  the  time  it  was  entered 
into.  The  parties,  doubtless,  contemplated 
litigation  protracted  through  all  the  courts, 
and  that  the  water  company  would  not  yield 
until  it  had  exhausted  every  legal  obstacle  it 
could  Interpose.  But  the  company  saw  fit 
to  make  a  settlement  before  the  case  was 
even  tried  in  the  court  In  which  it  was  com- 
menced. By  that  settlement,  and  the  dis- 
missal of  the  case  in  pursuance  of  It,  the  liti- 
gation was  brought  to  a  final  termination. 
There  was  nothing  further  that  Root  &  Camp- 
bell could  do  In  the  prosectition  of  that  or 
any  other  case  to  recover  the  land  for  Felitz 
and  wife,  niey  had  conveyed  it  to  the  water 
company  by  a  deed  that  could  not  be  ques- 
tioned.  They  had  received  payment,  partly 


in  money  and  partly  by  a  lease  of  the  land. 
The  value  of  the  services  actually  performed 
by  them  up  to  the  date  of  this  settlement  af- 
fords no  (xitodim  by  wliidi  to  measure  titw 
reasonableness  or  unreasonahl^ess  of  tbe 
contract  as  orlglnBlly  made.  Up  to  tlmt  date 
they  had  done  all  they  had  contracted  to  io. 
They  had  convinced  the  water  company  that 
Fellts  and  wife  had  rli^ts  in  the  premlsea. 
Tbe  water  cmnpany  saw  fit,  not  only  to  con- 
cede  them  a  life  lease  of  the  property,  worth, 
as  the  conrt  finds,  from  fl25  to  91fiO  per 
year,  but  also  to  pay  them  an  addlti<nial  sum 
of  ¥390.  We  cannot  say  that  we  are  eon- 
vhiced  that  the  contract  was  unjust  or  anrea- 
sonaUe,  and  it  Is  clear  to  us  that  it  was  folly 
performed  on  the  part  of  Boot  ft  CampbdL 

&  One  further  matter  requires  attention- 
Boot  had  a  right  to  no  more  thftn  one-faalf 
the  Interest  in  the  land  which  In  equity  and 
Justice  belonged  to  Fellta  and  wife.  At  the 
time  Felltx  and  wife  ccmveyed  the  property 
to  the  water  omipany,  In  1881  and  1SS2,  tbey 
received  from  the  water  company,  for  tbe 
deeds  th«t  executed,  $l,lfia  It  Is  Inequit- 
able that  they  should  recover  the  land  and 
BtlU  retain  the  money  so  paid  them.  It  Is 
also  Inequitable  that  Fdlts  and  wlfe^  or  Boot, 
claiming  under  them,  should  recover  lasting 
and  valuable  improvements  which  are  at;tn- 
ally  beneflcl^  to  the  property,  placed  there, 
after  tbe  executtw  of  the  deeds,  with  their 
knowledge.  We  think  it  equitable  that  Boot 
should  pay  to  tbe  water  company  one-half  of 
the  consideration  received  for  the  origlna! 
deeds,  and  that  lii  any  division  that  may 
hereafter  be  made  of  the  premises,  the  im- 
provements placed  thereon  shall  be  allowed 
and  set  off  to  tbe  water  company,  and  that 
Root  shall  take  one-half.  In  value,  only,  of 
the  lands,  exclnslve  of  such  improvements. 
The  decree  entered  In  the  district  court  will 
be  modified  by  requiring  the  plaintiff.  Boot 
to  pay  to  the  defendant  within  60  days  after 
entry  of  the  corrected  Judgment  In  accord- 
ance with  the  mandate  of  this  court  the  sum 
of  $575,  and  also  by  providing  that  the  Inter- 
est conveyed  under  the  deed  directed  by  the 
decree  shall  be  exclnslve  of  lasting  and  valu- 
able Improvements  placed  there  by  the  water 
company  subsequent  to  October  6,  1881.  In 
all  other  things  the  Judgm^t  will  be  af- 
firmed, 

BiABTIN,  a  J.,  concurring; 

JOHNSTON,  J.  (dissenting.  The  contract 
sought  to  be  enforced  In  this  action  relates 
to  the  homestead  of  Felitz  and  wife,  and.  In 
order  to  be  valid,  must  have  had  the  Joint 
consent  of  both.  At  the  time  tbe  contract 
was  made  with  Root  &  Campbell,  Catherine 
Felitz  had  been  duly  adjudged  to  ^'be  Insane, 
and  there  had  been  no  adjudication  that  she 
had  been  restored  to  her  right  mind.  In  tbe 
act  relating  to  lunatics  and  habitual  drunk- 
ards, provision  Is  made  for  an  adjadlcatlon 
respecting  the  sanity  of  a  person  charged  to. 
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be  of  nnsoQiid  mind.  It  la  also  provided 
that,  If  a.  person  once  adjudged  to  be  Insane 
be  In  fact  restored  to  bis  right  mind,  tbe 
matter  may  be  Inquired  Into  In  tbe  same 
court  wbereln  the  adjudication  of  Insanity 
was  made,  and.  If  sach  person  has  been  re- 
stored to  his  right  mind,  a  decree  of  restora- 
tion may  be  made  and  entered.  In  the  same 
act  It  Is  expressly  provided  that  the  con- 
tract of  a  person  so  adjudged  to  be  Insane 
shall  be  vtAA.  It  is  well  settled  that,  where 
contracts  of  Insane  persons  are  declared  void 
by  statute,  any  contract  or  conveyance  made 
after  an  adjudication  of  insanity  and  before 
an  adjudication  of  restoration  Is  absolutely 
void.  In  Indiana,  under  a  statute  similar  to 
ours.  It  was  held  by  the  supreme  court  of 
that  state  that  '*the  contracts  of  a  pereon 
duly  adjudged  Insane  are  void.  The  disabil- 
ity of  Insanity,  once  established  by  an  ad- 
judication under  the  statute,  continues  and 
is  conclusive  until  the  restoration  of  reason 
has  been  determined  in  the  manner  pre- 
scribed by  the  statute,  and  the  world  must 
take  notice  of  It.  The  adjudication  has  no 
less  force  before  than  after  the  appoint- 
ment of  a  guardian,  and  is  not  affected  by 
the  discharge  of  the  guardian  upon  a  final 
settlement  of  his  accounts."  Redden  v.  Ba- 
ker, 86  Ind.  191.  Tbe  question  has  been  con- 
sidered by  the  courts  of  Missouri,  and  the 
decisions,  being  based  on  statutes  substan- 
tially like  ours,  are  entitled  to  great  weight 
In  fact.  It  is  sold  that  our  statute  In  regard 
to  Insane  [tersons  was  borrowed  from  Mis- 
souri, and  the  provision  in  the  Mlssonrl  stat- 
ute declaring  the  contracts  of  insane  peiv 
sons  to  be  void  Is  the  same  as  that  found 
In  section  84  of  our  statute.  In  Bannells  v. 
Gemer,  80  Ma  474,  It  was  held  that  the  deed 
of  an  Insane  person,  after  an  adjudication 
of  lunacy,  and  before  restoration,  was  ab- 
solutely void,  although  made  with  the  as- 
sent of  his  guardian.  In  -Klehne  v.  Wessell, 
B8  Mo.  App.  607,  the  effect  of  an  adjudica- 
tion of  Innacy  was  considered,  and,  in  decid- 
ing the  case,  the  court  said:  "The  rule  at 
common  law  Is  that  insanity,  once  proved  to 
liave  existed,  is  presumed  to  continue,  unless 
It  was  accidental  or  temporary  In  its  nature, 
as  where  It  was  occasioned  by  violence  or 
disease.  *  *  *  The  rule  under  tbe  statute 
makes  this  presumption  conclusive  in  a  case 
of  an  adjudication  of  Innacy,  as  was  held 
by  the  supreme  court  in  Rannells  v.  Gemer, 
80  Mo.  474.  In  that  case,  Sherwood,  J.,  cites 
with  aj^roval  ImbofT  v.  WItmer,  31  Pa  St 
243,  where  It  is  said  that,  after  Inquisition, 
the  fact  of  lunacy  cannot  be  controverted  by 
evidmce  of  lucid  intervals  at  the  moment 
of  contraction.  So  doing  would  leave  the 
estates  of  these  nof  ortnnate  classes  about  as 
much  exposed  as  before  proceedings  had  in 
regard  to  them.  The  Inquisition  and  de- 
cree, standing  of  recOTd,  was  intended  for 
notice  to  all  the  world  of  the  Incapacity  ot 
the  particnlar  par^  to  contract  It  Is  the 
Judgment  of  tbe  law  to  this  •ffect,  and,  as  a 
v.42P.na7— 46 


consequence,  his  acts  In  regard  to  hie  proper- 
ty are  absolutely  void  while  the  condition 
exists."  The  court  proceeded  further,  and 
held  that,  by  force  of  the  statutory  provi- 
sions, an  adjudication  of  lunacy.  In  the  ab- 
sence of  a  decree  of  restoration,  is  conclu- 
sive, and  Its  effect  on  tbe  contracts  of  Innane 
persons  cannot  be  overcome  by  proof  that 
he  has  had  a  lucid  Interval,  or  that  he  has 
become  capable  of  managing  his  own  affairs. 
If  we  had  no  statute  expressly  declaring  a 
contract  Invalid  when  made  by  one  declared 
to  be  Insane,  the  contract  might  I>e  treated 
as  voidable  only,  and,  if  made  during  a  lu- 
cid Interval,  would  be  binding;  but  under 
our  statute  such  a  contract  Is  a  mere  nulli- 
ty, and  Is  wholly  incapable  of  ratification. 
In  no  case  to  which  my  attention  has  been 
called  has  It  been  held,  under  a  statute  Uke 
ours,  that  a  contract  coming  within  Its  pro- 
visions can  be  rendered  valid  by  showing 
that  it  was  entered  into  during  a  Incid  Inter- 
val, and  the  authorities  relied  upon  by  the 
defendant  In  error.  It  seems  to  me,  do  not 
support  the  view  contended  for  nor  the  con- 
clusion that  has  been  reached. 

If  the  contract  In  question  was  valid,  Root 
was  still  not  entitied  to  the  remedy  of  spe- 
cific performance.  A  contract,  to  be  spe- 
cifically enforced  by  the  court,  must  be  mu- 
tual, and  where,  at  the  time  it  Is  made.  It  Is 
Incapable  of  being  enforced  against  one  par- 
ty, that  party  Is  equally  Incapable  of  enfor- 
cing It  against  the  other.  It  Is  weU  settied 
that  contracts  calling  for  the  exercise  of  pe- 
culiar skill,  care,  and  attention,  or  of  person- 
al services  of  a  professional  and  confidential 
character,  or  requiring  pecnllar  ability  or  ex- 
perience, cannot  be  specifically  enforced. 
Pry,  Spec.  Perf.  i  440;  Iron  Age  Pub.  Co.  t. 
Western  Union  Tel.  Co.,  83  Ala.  498,  3  South. 
449;  Blckford  v.  Davis,  11  Fed,  549;  Alle- 
ghany Base  Ball  Club  v.  Bennett,  14  Fed. 
267;  Duvall  v.  Myers,  2  Md.  Ch.  401.  It  has 
been  said  that  "specific  performance  cannot 
be  enforced  in  this  Instance  for  want  of  mu- 
tuality in  the  contract  so  far  as  the  rem- 
edy for  Its  enforcement  Is  concerned.  The 
rule  Is  fundamental  that  a  contract  wlU  not 
be  specifically  enforced  unless  It  is  obllgOr 
tory  on  both  parties,  nor  unless  both  parties, 
at  the  time  it  Is  executed,  have  the  right  to 
resort  to  equity  for  its  specific  enforcement 
And  where  a  contract,  when  executed,  is  not 
specifically  enforceable  against  one  of  the 
parties,  be  cannot  by  subsequent  perform- 
ance of  those  conditions  that  could  not  be 
specifically  enforced,  put  himself  In  a  posi- 
tion to  demand  speclflc  enfwcement  against 
the  other  party."  Norrls  v.  Fox,  4fi  Fed.  406. 
and  cases  cited. 

Another  reason  for  denying  to  the  def^d- 
ant  In  error  the  remedy  he  reeks  Is  that  the 
contract  is  not  fair  and  just  nor  supported 
by  any  adequate  consideration.  It  is  found 
by  the  trial  court  that  the  company,  when 
It  pDRkued^  the  property.  In  1881  and  1682, 
paid  the  full  value  of  tbe  same  to  Hugo  and 
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Catborioa  FeUti.  Immediate  poMeadon  vu  | 
taken,  of  the  same,  and  valuable  ImitfOTe- 
mente  made,  costing  at  least  $37300.  When 
fioot  &  Campbell  entered  Into  the  eontract 
with  Catherine  F^tz,  they  were  acquainted 
with  the  fact  that  the  companr  was  In  the 
occupancy  of  the  prcmiBes,  the  character  «f 
the  Improvements  made  thereon,  and  the 
purposes  for  which  they  were  used.  At  that 
time  the  value  of  the  naked  land  was  found 
to  be  llSvOOO.  This  value  and  the  coat  of 
the  Improvements  bring  the  amoant  up  to 
(52,000.  The  only  valve  gly&x  by  Roat  ft 
Campb^  for  the  conveyance  of  the  land  in 
question  was  the  performance  of  services  u 
attorneys.  They  filed  a  peUtlon  In  court, 
and  had  made  some  preparatian  for  the  trial 
of  the  cause.  A  demurrer  had  been  filed  to 
their  petition,  but  It  bad  not  been  argued  nor 
di^osed  of.  The  action  was  b^un  on 
March  2,  1886.  and  before  any  trial  or  final 
determinfl4:lon  It  was  dismissed  by  Catherine 
Fellts.  Tbe  company  offered,  and  should 
have  been  permitted,  to  prove  that  the  serv- 
ices rendered  to  Catherine  Felltz  were  not 
worth  to  exceed  $300.  Far  this  small  con- 
sideration the  plaintiff  below  asks  tbe  court 
of  equity  to  use  its  extraordinary  powers  to 
take  property  from  tbe  defendant  below  oif 
tbe  value  heretofore  stated.  If  the  title  to 
tbe  property  bad  remained  in  Felite  and 
wife,  and  tbe  idalntlff  below  had  brouglrt 
suit  against  them  for  the  specific  perform- 
ance of  the  contract,  would  not  the  relief 
asked  for  have  been  regarded  as  loeqaitabie 
and  unjust,  because  of  the  gross  toadequacy 
of  consideration  and  want  of  fairness  In  tbe 
contract?  The  company  practically  stands 
In  the  shoes  of  Felitz  and  wife,  and  Is  «itl- 
tled  to  the  same  consideratioo.  As  specilk: 
performance  cannot  be  demanded  as  a  mat- 
ter of  absolute  right,  but  rests  to  a  great  ex- 
tent la  the  sound  Judicial  diacretion  of  the 
court,  I  think  that  equitable  considerations 
and  the  circumstances  of  this  case  do  not 
Justify  the  enforcement  of  this  remedy.  La 
the  view  of  the  majority  of  tbe  court  a  strict 
enforcement  of  the  contract  Is  deemed  to  be 
inequitable,  and  hence  the  Judgment  has 
been  materially  modified.  In  my  view,  tbe 
defendant  In  error  Is  entitled  to  full  compen- 
sation for  the  services  performed,  and  the 
property  should  be  deemed  to  have  been  tak- 
en by  the  company  subject  to  that  claim; 
but,  under  the  circumBtonces.  be  is  not  enti- 
tled to  the  kind  of  relief  which  he  asks.  For 
these  reasons,  I  am  unable  to  concur  In  th« 
conclusion  which  aasoclatea  have  reach- 
ed. 


ATOHIBON,  T.  &  S.  P.  R.  00.  v.  ATBRS. 

(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 

Railboad  Companies— Actios  fob  Fibb— FutijK 
nfo  —  Special  Qcertioxs  —  Costrtbctort 

nSOLIOKKCI! — iNflTHfCTIONH — IrTBREST. 

1.  In  an  aotlon  aftatnst  a  railroad  com- 
pany to  cacDTer  damagca  by  a  fire  commnnieafr 


ed  while  the  defendant  wm  opamlins  Ita  rail- 
road, where  the  only  fault  cb&rxed  is  that  "the 
defendant  ao  carelessly  and  negligently  mao- 
aged  and  centrotled  its  (ocoHMtire  asd  trarn  that 
fir*  eacaoted  thmiraBQ,"  and  tbe  plaintlS  proved 
the  settfag  out  of  the  fire  hf  the  defendant's 
locomotive,  it  did  not  then  Jcvolve  upon  the  de- 
fendant to  prove  that  the  loooraotive  wbb  snffi- 
deut,  and  in  goad  caaditioo  and  repmir,  but  only 
tikat  it  waa  carafaUy  ami  i»r«9«H7  DUtnaf^ed  and 
controlled. 

2.  If  particnhir  (piestiona  of  fact  are  plain 
and  direct  hi  farm,  are  wtthtn  ttie  lasnes,  are 
nat  repatnioa^  aad  tkeae  la  endmea  usoii 
which  they  Biav  be  uatelUgmUly  answered,  the 
party  making  the  rciiuest  is  entitled  to  bare 
them  airtnnkted,  althoii^  nnawcra  the  moat  fa- 
vonUe  ta  the  requeatiag  party  ^y  nat  ba 
aaScieat  ta  orarthrow  a  verdict  im.  favor  of 
the  oppoaite  party;  and  it  ia  unpraper  for  the 
court  to  remark  In  the  hearing  of  the  juxy.  and 
especially  against  theobjection  of  eovnael,  what, 
if  aay,  ^ect  tta  aaawera  would  bnv*  upon  the 
rights  of  the  parties 

3.  Ao  toatmotion  grouping  together  aeveral 
facta  teadinff  to  ahow  contribntory  negligence 
af  the  ylanaciif,  hut  aat  iacloding  all  the  ele- 
meata  pcoper  ta  be  taken  kite  aoconot  opon  that 
isBUe,  and  directins  the  jury  that  theae  facts 
constitute  aoch  negligence,  ought  not  to  be  giv- 
»  ta  that  fom.  but  only  with  the  qaaKfieation 
that  the  detevmtnatioa  of  the  question  of  oeg- 
li^tmce  by  tbe  Jury  depended  apoo  whether  tbey 
believea  from  the  evidpnce  that  an  ordinarily 
prudent  man  would  have  done  ao  under  the 
same  or  like  cinmmstancea. 

4.  Interest  ia  not  recovenble  aa  audi  ^laa 
a  clfiim  against  a  railroad  companiy  for  data- 
ages  by  Sre  set  out  in  the  operation  of  the  road. 

(Svlhibus  by  the  Court) 

Brror  from  district  court,  Marlon  county; 
Frank  Doster.  Judge. 

Action  by  George  W.  Ayert  against  tbe 
Atchlaon.  Topeka  &  Santa  FA  Railroad  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Bevarsed. 

A.  A.  Hurd  and  Bowman  ft  Bncher.  tor 
plaintiff  in  error.  Keller  ft  Dean,  for  de> 
f  endont  in  error. 

MARTIN,  a  J.  L  The  original  action 
was  brou^t  by .  the  defwdant  In  error 
against  the  plaintiff  In  error  to  recover  diun- 
ages  for  the  alleged  negligent  burnlnis  uf  a 
grain  elerator,  a  hay  press,  some  baled  and 
a  quantity  of  loose  bay,  and  other  pmiterty. 
The  trial  resulted  in  a  verdict  and  JudKin«it 
for  tbe  plaintiff,  S^tember  30.  1890.  for  1^2,- 
624.44  damages,  $150  attorney's  fee.  and 
costs  taxed  at  $272.75.  The  allegation  af 
negligence  was  as  follows:  "While  said  de- 
fendant was  engaged  In  operating  tbe  de- 
fendant's railroad,  and  while  running  Its  lo- 
comotive and  train  along  said  railroad  nud 
past  tbe  premises  of  plaintiff,  as  afuresitid. 
the  defendant  so  carelessly  and  negligently 
managed  and  controlled  Its  locomotive  and 
train  that  fire  escaped  therefrom,  and  on  tlie 
2&tb  day  of  Mardb,  ISOO,  burned  tbe  foUow- 
ing  described  property,  belonging  to  the 
plaintiff."  Tbe  InstnictioBs  given  to  the  Jury 
assumed  that  on  proof  of  tbe  settinc  out  ct 
the  fire  by  tbe  defendant's  locomotive  It  de- 
volved upon  tbe  rallroad-compaay  to  show 
not  only  thn-t  the  locomotive  was  properi; 
ud  carefully  managed  and  oontmUed,  bid 
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-ttiat  It  WW  anfBcicBt,  and  tat  g«od  flwWItWnn 
ai^  nualr.  mold  doubttaM  bt  so-aur 
denbeaetoClSBK^OBB.  SfclSSa-pac 
if  tht  aUagfliHiwi  hwn  gMmrit  to  tb»  ef- 
feet  that  tba  fln  vaa  nt^isntlr  caiBsad  by 
ttaa  ddeadnt  ta  opeiattw  Ma  mHoMid;  bnt 
the  Awmaat  nstidetvaad  Umlta  tb»  chocs* 
to  tha  aegUcent  maaaawneBt  and  coatrai  aC 
tbe  loaa«otlT»  and  taaliv  and«,  In  tb*  ab> 
Bsoea  of  anjE  amandnen^  tbe  court  waa  not 
wamantad  i»  aajtlnc  tbwt;  to  entar  to  «iie- 
oesataOy  dafand  ttadf,  ttia  awnpaar  ntnat 
prore  tbat  tbe  loeomotWa  «aa  aiifflplan*, 
and  in  good  ccmdltlon  and  repair.  The  cause 
of  action  In  Ballroad  Co.  t.  Fudge,  39  Kan. 
543,  18  Pac.  720,  wiglnated  prior  to  tbe 
enaetanest  o£  tbe  stetobe  of  1880,  but  tbe 
genwal  prliiclple  of  plewUag  therein  as  to 
jifnitlng  tba  cbarge  of  negUgeuee  is  oppU' 
cable  eren  under  the  atoitate,  where  tbe  al- 
lesatien  ot  ne^ganaa  la  qtedflc  and  not  gen- 
eral  Tba  defendant  had  a  rlsfht  te  aasorae 
that  any  complaint  of  fbe  buofllciency  or 
want  of  rapalr  of  tbe  looomotive  wae  waiv- 
ed, tba  ^aftntur  velytag  upon  tbe  apeclflc 
cbarge  tbat  the  Are  waa  cauaed  by  ita  negli- 
gent TBi"iBgftiTiPiit  and  cmtral.  Am  further 
bearing  an  the  limitation  of  tbe  iBBue  by 
tbe  plaadtagB.  aae  cnark  t.  Railroad  Co.,  48 
Kan.  054.  662,  29  ?ac.  604. 

2.  The  defendant  pleaded  and  lazgdy  re- 
lied upon  the  contributory  neglif^ence  of  the 
plafntfff  as  a  defcmse,  such  negligence  aris- 
ing from  permitting  dry  hay  to  accumulate 
aroimd  tbe  bulldtn?  in  large  quantities,  ex- 
tending therefrom  to  the  tracks  of  the  com- 
pany, 80  as  to  readily  catch  Are  from  Bpaj^s 
emitted  from  the  locomotive  when  properly 
managed.  A.  giieat  deal  of  tbe  evidence  re- 
lated to  tbe  condition  of  the  building  and  the 
premlaea  aoaund  tt,  tbe  aanw  being  uaed 
for  the  baling  of  bay  and  the  storing  of  the 
same  both  baded  and  kM»e.  The  defendant 
aabmittal  ten  paartleiikar  qpaeationa  eft  fket 
in  relatlOD  to  Idle  -condition  at  durerenrt  parts 
of  tbe  pmniaea  three  qneationa  pertaining 
to  tbe  ase  af  different  patta  of  tbe  bnUdltai; 
and  oaa  aa  to  the  aame  nerer  havine  Imea 
pate  ted.  Tte  first  ten  qaestlans  waae  ob- 
Jecttraatte  In  form.  No.  l  being  aa  IMowk 
"Is  It  not  a  fact  that  tbe  Are  can^  in  Ow 
dry  grnaa  and  mbbiab  that  bad  a«cumnlaled 
near  tbe  ■artbeant  comer  of  tbe  bnildlng!** 
instead  of  dliectiy  asklBg  the  Jury,  '*Dtd  the 
fire  catch  in  -the  dry  graes?"  etc.  QuestloDa 
In  a  n^aaive  ar  a  leadl^  form  ahould  never 
be  aobmlttedi  and  tbesc  were  both  leading 
and  nagatKe.  and  any  direct  answer  to  them 
by  yes  or  aa  waa  lladMe  to  be  mtannderstood. 
Tbe  ooart  rafaaed  to  sobmit  the  14  qnestlona 
referred  to,  and  waa  proceeding  te  state  the 
reaaona  thereCov,  when  defendant's  couns^ 
objected  to  any  affgonjeiut  in  tbe  presence  of 
the  Jury,  but  this  was  overruled,  the  de- 
fendant ezcepting,  aad  tba  court,  r^rrtng  tn 
the  first  10  gaestloaa.  said,  among  other 
tMnga:  "Siq>poBe  tlieae  questions  sbould  be 
mnwaai  aattftdaCuaeaataB  tbatttiey  ahoald 


b«  annnn^r-ant  tUa  ujiiihuallMa  materM 
waa  acattend  aroMuS  tfaner-lt  Ooea*  notahow 
mt  «te  iHainUfl  m  soUty  oT  — gli«Ba<ia 
*  *  *  It  gina  na  Ugfat  to  tba  aaiiit  ar  aar 
■aiiawlug  coart"  Wa  zcsaid  tte  revBk  aa 
Impnpar  in  tin  pnaaence  af '  tba  Inry.  It  waa 
a  abitianraf  aa  a  pnovMUbm  ot  law  that  the 
■wtteflnji  oC  combuattUa  materiai  npoa  and 
omr  tbe  plalnfllTa  pramlscB  waa  not  nacU- 
fonea.  Tbat  waa  aaa  of  Ibe  prtadpal  ones- 
tkma  to  be  ndanlOail  to  ttie  Jory,  and  tbej 
wonM  be  very  liable  to  tetnpzei:  tbia  aeauMlL 
of  tbe  judge  aa  a  dedaaatkm  that  aU  tba 
dance  aa  to  the  eilatmkee  af  oombnattfcta  nat- 
ter around  and  about  the  vranlaes  waa  imma- 
tariaL  The  flrat  10  questions  seem  qnlte  pei>- 
tbKnt  to  the  tene,  aitbougb  tbe  answecs  ta 
them  in  the  manner  most  fitvorabla  to  tba  de- 
fendant may  not  have  been  snfflclent  alone  to 
oTuttarow  a  verdict  hi  ftnvr  ot  ibe-  plalntllf. 
We  do  not  onderatand  this,  however,  to  be  the 
test  of  the  competency  of  particular  qaaatlona 
Qt  tact  requeated.  If  tbe  questions  are  plain 
and  direct  in  form,  are  within  tbe  Isaaea,  aaa 
not  repetlttoua,  and  there  la  evidwce  npoa 
which  they  may  be  Intel l^ently  anawerad, 
they  ought  to  be  anbmttted,  ao  that  the  detail- 
ed facta  may  appeu  of  record;  thaa  enaUbis 
the  trial  court,  tqpoa  fnther  proceedlnge,  er  a 
Ecvlewbig  court  afterwards,  to  fcrm  an  intelU- 
eent  judgment  v^on  the  particular  laanea 
sought  to  be  ^uddatcd  by  the  qecstioas  aad 
answers.  It  wonld  have  been  proper  to  eal»- 
mlt  tbe  other  fonr  qnestions,  for  they  were  re- 
motely within  the  issues,  but  tta^  were  not 
«iq>eclaliy  material,  and  the  refusal  of  tbe 
court  to  submit  them  would  not  be  reversible 
error.  It  Is  generally  error  to  refuse  to  sub- 
mit queetimis  of  fact,  drawn  In  proper  form, 
BMterlal  to  the  case,  aad  baaed  upon  the  e^ 
denoe.  Section  2S6  tbe  UvU  Code  has  been 
untfonmly  held  to  grant -a  right  to  the  parties 
Id  have  pseper  questions  of  fact  sobmitted  fe» 
the  jury.  Bent  v.  PbUbric,  16  Kan.  190;  Rail- 
load  Co.  V.  Hotham,  22  Kan.  41;  Bailroad 
Co.  V.  ItThmkett,  2o  Kan,  168,  198;  City  U 
Wyaadetto  v.  Oihaon.  Id.  2S«,  243;  Bailnad 
Got  V.  PedAehner,  36  Kan.  45,  61,  12  Pa& 
802;  Saasas  City  v.  Bradbury,  4&  Kan.  881. 
863,  2S  Pac  889.  Of  couBse,  H  la  the  duty  ot 
tbe  court  to  vevlae  tbe  questions^  to  strike  oat 
or  amend  thoae  drawn  by  the  attomars  bt 
improper  fEna  or  equivocal  in  their  meaning, 
and  thoae  oatsidc  of  or  Immaterial  to  the  is- 
anes,  as  also  such  as  are  net  baaed  upon  any 
evidence  In  tbe  case.  Bailroad  Oo.  v.  HoUeiy; 
SO  Kan.  46S,  472,  473,  1  Pac.  190. 

3.  The  ralliead  company  assigns  as  error 
the  failsre  «f  the  conrt  to  give  tlie  faUowlag 
to  the  Jury:  "Yon  are  Instmeted  ttiat  wbeae 
a  man  stores  bay  In  buUdhigs  locartod  in 
close  proximity  to  a  railroad  traelc,  and 
Btacto  hay  on  the  onbride  of  such  bnlldlags 
and  against  such  buildings,  and  allows  and 
permits  loose  bay  to  blow  and  scatter  In  and 
arooBd  such  premtses  in  such  manner  as  to 
BMUce  It  reasonable  and  probaUe  that  sndl 
aeattored  bi^  will  be  fired  by  ^arki  emitted 
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dnm  «iiglDes  passing  up  and  down  mudi  nil* 
ruad  tnekt  the  plalntltf  la  guilty  of  snch 
'■at^heameea  and  negligence  as  win  bar  him 
from  any  recovery  for  loss  of  property  from 
::Tm.'h  fire."  And  the  company  also  complains 
<rf  Uie  glTlng  of  the  following  Inetrnctlon  on 
tbe  same  general  subject:  "But  If  yon  fur> 
ober  belleTe  that  plaintiff  allowed  hay  or 
«tfaer  mbhlsh  to  accumulate  on  or  about  his 
sroperty,  or  left  any  cracks  or  openings  In 
Sns  building  tbrougb  which  fire  from  a  pass- 
iug  locomotive  could  readily  communicate 
4x»  the  hay  or  other  Inflammable  matter  in- 
sUle  such  building,  and  that  the  Are  was 
t^Tst  communicated  to  the  scattered  hay  or 
-other  Inflammable  rubbish  so  left  exposed, 
-or  to  the  hay  or  other  Inflammable  matter 
•exposed  through  the  cracks  or  openings  of 
the  buildlDg,  and  you  further  believe  that 
tlie  doing  or  permitting  these  things  on  the 
;j>iiit  of  plaintiff  was  what  an  wdlnarlly 
'jtrudeut  man  would  not  have  done  under 
tlx  same  or  like  clrcunofitances, — then  plain- 
tut  cannot  recover  because  of  his  negll- 
S«oce."  Counsel  say:  "In  this  instruction 
the  court  fairly  submitted  the  facts  coucem- 
tng  tiie  condition  of  the  premises,  and  how 
the  fire  was  communicated  to  the  building; 
•  *  •  a  state  of  facts  which  •  •  •  can 
xmount  to  nothing  less  than  contributory 
Mgllgence,  and  which  must  be  pronounced 
mmtA.  by  the  common  judgment  -of  all  rea- 
Mnable  men.  The  court  then  leaves  It  to 
Me  Jury  to  say  whether  it  Is  negligence  or 
MOt,  and  directs  them  that  their  determina- 
tion of  the  question  depends  upon  whether 
*key  believe  that  the  doing  or  permitting 
*hese  tblugs  Is  what  an  ordinarily  prudent 
man  would  not  do  In  a  like  case."  It  is  onr 
opinion,  however,  that  the  Instruction  re- 
<|aeated  was  properly  refused,  for  it  did  not 
•«nfl)race  all  the  elements  necessary  to  con- 
441tate  negligence  as  a  matter  of  law.  It 
Mild  not  include  the  conditions  of  the  wind, 
iZke  weather,  the  earth,  the  frequency  of  the 
:(wsShig  of  the  locomotive,  the  length  of  time 
tlnat  the  premises  had  been  littered,  whether 
temporarily  or  habitually,  nor  other  drcnm- 
istaaces  which  might  properly  be  taken  Into 
laccDunt  lo  the  solution  of  the  question  of 
the  plaintiff's  contributory  negllgcuce.  Nel- 
tber  did  the  Instruction  given  by  the  court 
Aha  at  an  enumeration  of  all  the  circum- 
stances which  would  justify  a  flndlng  of 
aegllg^ce,  but,  after  reciting  what  the  evi- 
dence tended  to  prove,  it  was  properly  left 
to  the  jury  to  say  whether  an  ordloailly 
iprudent  man  would  have  done  so  under  the 
«ame  or  like  circumstances;  this  being  the 
teat  «f  negligence.  There  was  no  error  in 
the  refusal  of  the  Instruction,  nor  In  the  In- 
«tncUon  given  by  the  court 

4.  He  court  Instructed  the  Jary  to  allow 
latereat  on  the  amount  of  the  loss  at  6  per 
««nt  per  annum  from  the  date  of  the  fire 
t*  the  time  of  trial.  A  recovory  of  damages 
Cor  simple  negligence  of  a  party  to  whom 
mo  benefit  could  accrue  by  reason  of  the  in- 


jury Inflicted  does  not  Include  Interest  as 
aach.  Neither  the  act  of  1885  nor  chapter 
51,  Gen.  St  1889,  relating  to  interest  In 
terms  authorizes  It;  and,  In  the  absence  of 
a  statute,  we  think  Interest  Is  not  allowable 
any  more  for  damages  by  fire  than  for  the 
kllUng  of  catUe.  Railroad  Oo.  t.  Oabbert 
34  Kan.  132,  136,  137,  8  Pac  218;  Kenney 
V.  Railroad  Co.,  63  Mo.  98,  102;  Atkinson  v. 
Railroad  Co.,  Id.  367;  Sargent  v.  Hampden. 
88  M&  581,  685,  086.  The  judgment  must 
be  reversed,  and  the  case  remanded  for  a 
new  trial.  -All  the  justices  Goncorrtn^ 


C0M8TOCK  V.  UNION  PAO.  BY.  OO. 
(Supreme  Court  of  Kansas.   Dec.  7,  1896.) 
Injckt  to  BxPLorB— Bvidbnos— DiHoaasK  to 

EvibBSOK. 

1.  In  an  action  against  a  railway  company 
to  recover  damages  for  Injuries  sustained  by  a 
person,  while  employed  as  a  section  hand,  st 
work  on  the  track,  by  a  passing  train,  it  is 
proper  to  show  what  the  duties  of  the  foreman 
are  with  reference  to  keeping  the  time  and  warn- 
ing the  workmen  of  the  approach  of  trains. 

2.  Where,  in  sQch  an  action,  there  is  evi- 
dence tending  to  show  negligence  on  the  part 
of  the  company,  and  vhen  It  does  not  cleariy 
appear  that  the  ntalntiff  was  gnil^r  of  contribu- 
tory negligence.  It  is  error  to  sustain  a  damnirer 
to  the  testimony. 

(STllabus  by  the  Court) 

Brror  tiom  district  court;  Logan  county;  8. 
jr.  Osbtnn,  Judge. 

Action  1^  WlUIam  H.  Ckansto^  agalnat  tlie 
Union  Faeiflc  BaUway  Conyuuiy.  Jndgmait 
for  defendant,  and  plaintiff  brings  error.  Be- 
versed. 

B.  A.  McHath  and  A.  O.  Tovme,  fbr  plain- 
tiff In  error.  A.  L.  Williams.  N.  H.  Loonila* 
and  B.  W.  Blalr,  for  defendant  In  error. 

ALtiBN,  J.  The  plaintiff  in  error,  as  plain- 
tiff below,  brought  this  aetlcm  against  the 
railway  company  to  recover  damages  claimed 
to  have  been  caused  by  the  negligence  <tf  the 
defendant's  servants  in  flie  <^)etatlon  of  Its 
railway.  The  plaintiff  was  emidoyed  as  a  sec- 
tion hand  at  Oakley.  On  the  14th  of  Sep- 
tember, 1889.  he  was  directed  by  Oie  foreman 
under  whom  he  was  working  to  level  cinders 
between  the  rails  of  the  main  track,  not  far 
from  the  station  at  Oakley.  While  so  enga- 
ged, working  with  a  shovel,  with  his  head  bent 
down,  he  was  struck  by  an  engine  coming  from 
the  west  knocked  senseless,  and  one  of  his 
legs  broken.  It  appears  that  at  about  the  time 
of  the  accident  the  whistle  of  the  engine  was 
sounded,  and  probably  the  bell  was  rung;  but 
the  plaintiff  testified  that  he  did  not  hear  any 
warning,  and  the  testlmouy  of  the  other  wit- 
nesses Is  to  the  effect  that  the  aonnding  of  the 
wbistie  was  at  about  the  same  time  that  the 
plaintiff  was  struck.  The  foreman  called  to 
him  at  about  the  same  time  that  the  whistle 
was  sounded,  but  as  he  was  at  some  little 
distance  from  him,  be  dkl  not  hear  It  Tin 
plaintiff  sought  to  prove  what  the  dntiea  of  a 
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section  foreman  were,  and  eapedally  bis  duty 
with  reference  to  keeping  the  time  and  notify- 
ing the  men,  when  at  work  on  the  track,  of 
the  approach  of  trains.  This  testimony  the 
conrt  excluded.  After  all  of  the  testimony  on 
behalf  of  the  plaintiff  had  been  submitted,  the 
court  sustained  a  demurrer  to  it,  and  rendwed 
Judgment  in  favor  of  the  defendant  for  costs. 
We  are  not  Informed  by  the  record  on  what 
ground  the  court  acted,— whether  It  held  that 
there  was  no  proof  of  negligence  on  the  part 
or  the  defendant's  saranto,  or  that  there  was 
an  afflrmatiTe  showing  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  It  appeaza 
that  the  wind  was  blowing  very  hard,  and  the 
air  flUed  with  dust  While  the  plaintiff  him- 
self testifies  that  be  was  working  with  Us  face 
towards  the  west,  he  was  In  such  a  stooping 
position  that  he  did  not  see  the  ai^roacblng 
train,  and  he  did  not  hear  any  warning  of  ItB 
approach,  from  any  source.  We  think  It  was 
a  question  of  fact,  which  should  have  been  sub- 
mitted to  the  Jury,  whether  tiie  engineer  In 
charge  of  the  train  was  ne^lgent  in  failing  to 
glTe  the  danger  signal  before  he  did,  and  also 
whether  It  was  negligence  in  the  foreman  to 
place  the  plaintiff  at  work  on  the  track  at  tiie 
time  a  train  was  nearly  due,  without  keeping 
watch  and  warning  him  of  its  approach  In  time 
to  avoid  Injury.  It  was  also  proper  for  the 
plaintiff  to  show  what  the  duties  and  practice 
of  the  foreman  were  with  reference  to  keeping 
time  and  notifying  tiie  men  of  approaching 
trains,  and  the  court  erred  in  excluding  this 
evidence.  It  bad  some  bearing  both  on  the  ques- 
tion of  negligence  on  the  part  of  the  foreman 
and  of  contributory  negligence  on  the  part  of 
the  plaintiff.  Nor  cau  we  say,  as  a  matter 
of  law,  that  the  plaintiff  was  guilty  of  con- 
trlbntory  negligence.  His  position  was  not 
that  of  a  trespasser,  nor  of  a  traveler  crossing 
a  railroad  track.  He  was  at  his  post  of  duty, 
though  In  a  situation  of  danger.  Whether  tlie 
defendant  ought  to  have  kept  his  eyes  divert- 
ed from  his  work  frequently  enough  to  detect 
the  approach  of  a  train  from  either  direction, 
or  whether  be  might  rely  to  some  extent,  at 
least,  on  receiving  warning  either  from  the 
foreman  or  from  the  engineer  ot  an'  approach- 
ing train,  is  a  question  of  fact,  proper  for  the 
determination  of  a  jury.  Goodfellow  v.  Rail- 
road Co.,  100  Mass.  461;  Crowley  v.  Railroad 
Co.  (Iowa)  20  N.  W.  407;  Criswell  v.  Railroad 
Co.  (W.  Va.)  6  S.  E.  31;  Sullivan  v.  Railway 
Co.  (Mo.  Sup.)  10  S.  W.  852;  Jones  v.  Railway 
Co.,  128  U.  S.  443,  9  Sup.  Ct  118.  The  Judg- 
ment is  reversed,  and  a  new  trial  ordered.  All 
the  Jnaticea  concmilng. 


BBVBRLT  V.  BARNITZ. 
(Supreme  Oonrt  of  Kansas.  Dec.  7,  1S85.) 

COXSTITOTIOXAI.  IjAW— ObUOATION  Or  nONTBACTS 

— Kkdikptiox  Llw. 

Chanter  109.  Sess.  Laws  1893,  commonly 
known  as  the  "Redemption  Law."  whether  ap- 
plied to  existing  or  futnre  coutracta,  ia  not  in 
conflict  with  the  provisioa  of  the  federal  constl- 


tntlon  (article  1,  $  10)  that  "no  state  ahaB 
•  •  •  pan  any  ♦  •  •  law  Impairing  the  «MS- 
gatim  of  contracts."    Johnston,  J.,  dliWCTiting 
(SrllabuB  hr  the  Court) 

On  rehearing.  Granted,  and  judgment  i»- 
Tersed. 

For  former  opinion,  see  40  Pac  825. 
William  J.  Scott,  for  plaintiff  In  error.  T9m- 
ry  &  Dorau,  for  defendant  In  error. 

MARTIN,  d  J.  On  November  I,  ISBu^ 
George  A.  Kirkland  executed  a  negot&tb^ 
promissory  note  to  BAutiia  Bamlte  for 
payable  hi  five  yean,  with  Interest  At  S  per 
cent  per  annum,  and  after  maturity  at  tbe^ 
rate  of  12  cent  per  annum,  which  note- 
was  secnred  by  a  mortgage  on  a  quarter  sec- 
tion of  land  In  Shawnee  connty,  Kan.,  sp»- 
pralsement  being  waived.  The  la^d  was  aft- 
erwards BCM  to  John  Lb  Beverly,  subject  fe» 
the  mortgage.  On  January  21,  1893,  an  ae^ 
tion  was  commenced  In  the  district  court  of 
Shawnee  county  to  obtain  judgment  upon 
said  note  and  to  foreclose  said  mortgage.  On 
July  7,  1893,  a  personal  judgment  was  ren- 
dered for  92,112.46,  bearing  Interest  from  that 
date  at  tbe  rate  of  12  per  cent  per  annmn, 
and  $44.98  costs,  and  the  land  was  ordered  to 
be  sold  for  the  payment  of  said  Judgment. 
On  January  9,  1894,  an  order  of  sale  was  Is- 
sued, and  the  property  was  sold  to  Martlia- 
Bamltz  by  the  sheriff  on  February  12,  1^4^ 
for  $2,000.  On  February  19,  1894,  Jotm  L.- 
Beverly filed  a  motion  asking  tiiat  upon  eon- 
flrmation  of  the  sale  the  court  order,  adjudge, 
and  determine  that  said  real  estate  is  subject 
to  redemption  as  provided  by  chapter  109  ot 
the  Laws  of  1893,  which  took  effect  Mazcb 
17,  1893,  and  that  the  sheriff  be  ordered  and 
directed  to  make  to  the  purchaser  the  cer- 
tificate of  sale  mentioned  In  said  chapt^,  Ixn. 
being  in  actual  possession  of  said  real  estate 
by  his  tenant,  the  same  never  having  beem 
abandoned,  but  being  occupied  In  good  fafttu 
This  relief  was  refused  by  tbe  court,  and  it 
was  ordered  that  tbe  sale  be  confirmed,  and  a 
deed  executed  by  the  sheriff  to  the  purchaser 
for  said  premises;  holding  that  said  chapter 
109  is  unconstitutional,  so  far  as  intended  to 
apply  to  mortgages  previously  executed  anA 
delivered.  On  a  proceeding  In  error  In  thl»- 
court,  Euid  Judgment  was  affirmed.  The  com- 
panion case  of  Watktns  v.  Qlmn  was  decidedi 
ut  the  same  time,  and  the  opinions  appear  fik/ 
55  Kan.  — ,  40  Pac.  316-324.  The  plainttfT 
in  error  asks  a  rehearing. 

Does  this  statute  impair  the  obligation  of 
this  prior  contract?  If  It  does  so  in  the 
slightest  degree,  It  must  be  held  unconstitu- 
tional as  to  such  contract.  If,  on  the  atber 
hand,  the  act  affects  only  the  remedy,  or  some- 
provision  of  the  contract  which  Is  Inoporative- 
aud  void  under  the  laws  of  Kansas,  where- 
the  contract  was  made,  then  it  must  be  held 
valid;  and  all  legal  presumptions,  so  far  a» 
this  court  Is  concerned,  tevor  the  validit}*  ot 
the  act  C!ooley,  Const  LIm.  216;  217.  Wbcm 
Chief  Justice  Marshall  delivered  the  optotoib 
of  tbe  supreme  court  of  tbe  United.  States  im 
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Sturgea  T.  Grownhishleld.  4  Wheat  122,  the 
lejimlng  upoo  the  inhibition,  "No  state  shall 
*  *  •  pass  any  •  ♦  •  law  Impairing  the 
•hllgatioQ  of  contracts/*  was  well-nigh  ex- 
hausted. Little  was  for  other  or  subse- 
quent Judges  of  that  tribunal  but  to  apply 
the  law  as  there  clearly  laid  down.  The  1^- 
Eslature  of  New  York  bad  In  1811  enacted  an 
Insolvent  law  which  not  only  purported  to  lib- 
crate  the  person  of  the  debtor,  but  to  dis- 
charge him  from  aH  liability  for  any  debt  con- 
tracted previous  to  his  discharge,  on  surren- 
dering hla  property  in  the  manner  prescribed 
tj  the  act;  and  ft  was  held  that,  In  so  far  as 
tt  purported  to  discharge  a  debtor  from  his 
ubllgatiou  without  performance,  it  was  In- 
Talld,  but  not  so  as  to  releasing  the  debtor 
from  imprisonment,— then  a  common  and  very 
persuasive  remedy.  The  court  says  (page 
107):  "A  contract  Is  an  agreement  In  which 
a  party  undertakes  to  do  or  not  to  do  a  par- 
ticular thing.  The  law  binds  him  to  perform 
bis  undertaking,  and  this  Is,  of  course,  the  ob- 
ligation of  his  contract  In  the  case  at  bar 
the  defendant  has  given  his  promissory  note 
to  pay  the  plaintiff  a  sum  of  money  on  or  be- 
fore a  certain  day.  The  contract  binds  falm 
to  pay  tbat  sum  on  that  day,  and  this  is  its 
obligation.  Any  law  which  releases  a  part 
•f  this  obligation  must  in  the  literal  sense  of 
the  word,  Impair  It  Much  more  must  a  law 
hnpair  It  which  makes  It  totally  Invalid  and 
entli-cly  discharges  IL"  And  again  (pages  200, 
201):  "The  disthicti  m  between  tbe  obligation 
of  a  contract  and  the  remedy  given  by  the 
legislature  to  enforce  that  obUgation  has 
been  taken  at  the  bar,  and  exists  in  the  nature 
of  things.  Without  impairing  the  obligation 
of  the  contract,  the  remedy  may  certaluly  be 
modified  as  the  wisdom  of  the  motion  shall 
direct.  ConQnement  of  the  debtor  may  be  a 
punishment  for  not  performing  his  contract 
or  may  be  allowed  as  a  means  of  Inducing 
him  to  perform  It.  But  the  state  may  re- 
fuse to  inflict  this  punishment,  or  may  with- 
hold tills  means,  and  leave  the  contract  In  full 
foirce.  Imprisonment  Is  no  part  of  the  con- 
tract, and  simply  to  release  the  prisoner  does 
not  Impair  Its  obligation."  See,  also,  Mason 
V.  Halle,  12  Wheat  370;  Beers  v.  Haughton, 
0  Pet  320,  359;  Fenninian's  Cose.  103  U.  S. 
714.  717.  In  Brouson  v.  Klnzle,  1  How.  311, 
315,  316,  the  court,  spealUng  through  Qdef 
Justice  Taney,  in  resi^eet  to  an  Illinois  mort- 
gage, said:  "If  the  laws  of  the  state  passed 
afterwards  liad  done  nothing  more  than 
change  the  remedy  upon  contracts  of  this  de- 
8(3^)tIon,  they  would  be  liable  to  no  eonstltu- 
tfmial  objection.  For,  undoubtedly,  a  state 
may  regulate  at  pleasure  the  tuodes  of  pro- 
ceeding In  Its  courts  In  relation  to  past  con- 
tracts as  well  as  futui-e.  It  may,  for  exam- 
ple, shorten  the  period  of  time  within  which 
claims  shall  be  barred  by  the  statute  of  liml- 
tati(xiB.  It  may,  If  It  thinks  proper,  direct 
that  the  necessary  Implements  of  agriculture, 
•r  the  toaiB  at  the  medianic,  or  articles  ot 
Muesfllty  Id  household  furniture,  shall,  like 


wearing  apparel,  not  be  liable  to  ezecnlSon  on 
Judgments.  Regulations  of  this  deBcrlptien 
have  always  been  considered  in  every  dvIUa- 
ed  community  u  properly  bdonging  to  the 
remedy,  to  be  exercised  or  not  by  every  sov- 
eredgnty,  according  to  Its  own  views  of  policy 
and  fanmantty.  It  must  reside  In  every  state 
to  ensUe  It  to  secure  Its  rttizens  ftom  nnjnst 
and  harassing  litigation,  and  to  protect  them 
In  those  pursuits  which  at«  necessary  to  the 
existence  and  well-being  of  every  community. 
And  aithongh  a  new  remedy  may  be  deemed 
less  convenient  than  the  old  one,  and  may  in 
some  degree  render  the  recovery  of  debts 
more  tardy  and  difficult  yet  tt  wHl  not  fol- 
low that  the  law  is  uncon»tItutlonaL  What- 
ever belongs  merely  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state,  pro- 
vided the  alteration  does  not  impair  the  obli- 
gation of  the  contract.  But  if  ttiat  eCTect  la 
produced,  ft  Is  Immaterial  whether  it  la  doue 
by  acting  on  the  remedy,  or  directly  on  the 
contract  itself.  In  either  case  it  Is  prrfilblt- 
ed  by  the  constitution."  In  Terry  v.  Ander- 
son. 9S  U.  8.  ^S,  tt  was  held  that  an  enact- 
ment reducing  the  time  prescribed  by  the 
statute  of  Umttadons  In  force  when  ttae  right 
of  action  accrued  Is  not  unconstitutional,  pro- 
vided a  reasonable  time  be  given  for  the  com- 
mencement of  a  suit  before  the  bar  takes  ef- 
fect. The  court  says  (page  633),  "The  parties 
to  a  contract  have  no  more  a  vested  Interest 
In  a  particular  limitation  which  has  been  fix- 
ed than  th^  have  In  an  unrestiicted  right  to 
sue."  In  AntonI  v.  Greenhow,  107  U.  S.  709, 
774,  775,  2  Sup.  Ct  91,  although  the  Virginia 
funding  act  of  1871  required  the  state  to  re- 
ceive certain  coupons  for  ail  taxes  and  de- 
mands due  her,  and  anthorized  the  writ  of 
mandamus  to  compel  the  proper  tax  coUectur 
to  receive  the  same;  yet  the  act  of  1SS2, 
which  required  the  coupon  holder  to  first  pay 
his  taxes  In  cash,  and  file  his  coupons  in  the 
court  of  appeals,  and,  after  a  circuitous  pro- 
ceeding, receive  tmck  bis  cash  In  Ueu  of  tlie 
coupons,  was  held  to  affect  only  the  remedy, 
and  not  to  constitute  an  Impairment  of  tbe 
contract.  Jn  Insurance  Co.  t.  Cushman,  108 
tJ.  S.  51,  2  Sup.  Ct.  236,  It  was  decided  that 
the  Ililuols  statute  of  1879  entitlhv  the  pnc- 
chaser,  in  case  of  redemption,  to  receive  In- 
terest upon  his  bid  at  tlie  rate  of  8  per  cent 
per  annum  (the  previous  law  prescribing  10 
per  cent),  was  applicable  to  all  decretal  sales 
of  mortgaged  premises  thereafter  made,  al- 
though the  mortgage  was  given  before  the 
passage  of  Giat  statute;  tliat  such  reduction 
In  the  rate  of  Interest  did  not  Impair  tbe  ob- 
ligation of  the  contract  between  mortgagor 
and  mortgagee,  because  the  amendatory  stat- 
ute did  not  diminish  the  duty  of  the  mort- 
gagor to  pay  what  be  agreed  to  pay,  or  short- 
en the  pvlod  or  pi^meat,  <x  affect  any  mn- 
edy  which  the  mortgagee  bad  tqr  *¥'4>tlFH 
law  for  the  eatoxcaiaaA  ol  hie  contract,  and 
that  existing  laws,  with  referesaee  tc  which 
the  mortgagor  and  mortgagee  most  be  am- 
Bumed  to  have  contracted,  aze  only  those 

Digitized  by  Google 


Kan.) 


BEVEBLT  0.  BABNITZ. 


727 


■whl^  In  their  direct  or  necenaiy  legml  open- 
tlon  omtroUcd  or  ifflected  tba  gbUgatlaii  of 
thdr  ooittiaet.  And  in  the  ofdnlcii  the  ooart 
eajB  (pa«eB  64,  86,  108  IT.  8^  and  page  286, 
2  Sup.  Gt):  mie  tighte  of  the  pardiaser  at 
the  decretal  sale,  If  one  was  had,  were  not  of 
the  essence  of  the  mortgage  ecntxact,  but  de- 
pended vh<^  upon  the  law  in  force  whem 
the  sale  occurred.  The  company  ceased  to 
be  a  mortgagee  whoi  its  debt  was  merged  ta 
the  decree,  or  at  least  wbm  the  sale  occhT' 
red.  Thenceforward  Its  hiterest  in  tiie  prt^ 
erty  was  as  purchaser,  not  as  mortgagee. 
And  to  requUv  H,  as  purchaeer,  to  couform 
to  the  terms  for  the  redemption  of  the  prop- 
erty as  prescribed  by  the  statute  at  tJie  time 
of  purchase,  does  not  in  any  1^1  sense  Im- 
pair the  obligation  of  its  contract  as  mortga- 
gee. It  assvmed  the  position  or  a  purchaser, 
subject  necessarily  to  the  law  then  In  force 
definiug  the  lights  of  pnrchaaora"  And  again 
the  court  says  (page  63,  108  U.  S.,  and  page 
286,  2  anp.  Ct):  ^rbat  the  reduction  of  In- 
terest to  be  paid  to  the  purchaser  would  les- 
sen the  probable  number  of  bidders  at  the  de- 
cretal sale,  and  thereby  dimhUsh  the  chances 
of  the  property  bringing  the  mortgage  debt, 
are  plainly  oontlngencles  that  might  never 
hare  arisen.  They  conld  not  occur  unless 
there  was  a  decretal  sale,  nor  unless  the  mort- 
gagee became  the  purchaser,  and  are  too  re- 
mote to  Justly  the  conclusion,  as  matter  of 
law,  that  such  legislation  affected  the  value  of 
the  mortgage  eontract^  In  Morl^  t.  Rail- 
way Co.,  14«  U.  a.  163,  13  Sup.  Ct  54,  It 
was  held  that  a  state  was  not  forbidden  by  the 
clause  of  the  federal  constltutloQ  under  con- 
sidetatlon  from  legtslatlng,  within  Its  dlscre- 
tifm,  to  reduce  tbe  rate  of  Interest  upon  Judg- 
ments prerloualy  obtained  in  Its  courts,  the 
judgment  creditor  havhig  no  contract  whatev' 
er  in  that  respect  with  the  judgment  debtor. 
Theconrtheld  thattbestate  law  regalatlngthe 
rate  of  Interest  oa  Judgments  formed  no  part 
of  the  contract,  and  quoted  approvingly  (page 
171.  146  U.  amd  page  M,  13  Snp.  Ct.)  from 
the  optailon  of  GUef  Justice  MarshaU  In  Og- 
den  T.  Saunders,  12  Wheat  218,  343,  as  fol- 
lows: "If  the  law  bec(nne8  a  part  of  the  con- 
tract change  at  phwe  would  not  expunge  the 
condition.  A  contract  made  In  New  York 
wonM  be  tbe  same  In  any  other  state  as  In 
New  Totk,  and  would  still  retain  tbe  stipula- 
tloD  original^  taitBoOnced  taito  it"  In  Curtis 
T.  WUtney,  13  WaU.  68,  tbe  coart  heUd  that  a 
KCBtute  which  required  the  bolder  of  a  tax- 
sale  certlfieafe  made  before  Its  passage  to 
give  three  months*  notice,  with  a  copy  of  the 
cerOflcate,  the  name  of  the  holder,  and  the 
time  the  deed  will  be  applied  fbr,  to  an  oc- 
capant  of  0ie  land,  if  there  be  one,  before  he 
tmkes  his  tax  deed,  does  not  impair  the  ob- 
ligation cC  the  contract  evidenced  by  the  cer- 
clflcate;  and  acoonUn^  a  tax  deed  was  ad- 
judged void  for  want  of  the  notice.  Justice 
Miller,  In  dellrralng  the  nnanlmoos  oplnlco  of 
the  court,  said  (pages  70,  71):  "That  a  stet- 
ate  la  not  tcM  bacaase  It  la  retn»vectlTe  ha« 


been  leptatefflTr  held  ttata  court,  aod  Che 
feature  <tf  the  act  of  1867  which  makes  It  ap- 
pUcable  to  cestlflcates  already  laBoed  Cor  tax 
sales  docs  mit  of  ttaelf  conflict  witk  the  cod- 
stttatkm  ef  the  United  States.  Nor  does  ev- 
ery statute  whldi  affects  the  value  oC  a  con- 
tract knp^  Its  oUigatton.  It  la  one  of  the 
contingencies  to  wUcb  parties  look  now,  hi 
nnking  a  large  daas  of  contracts,  that  tbey 
may  be  affected  In  many  ways  by  state  and 
national  legislation.  For  such  les^latlon,  de- 
manded by  the  public  good,  however  it  may 
retroact  on  contracts  previoasly  made,  and 
enhance  the  c(^  and  dfficnlty  of  perform- 
ance, «r  diminish  the  value  of  snch  perfonfr- 
ance  to  the  other  party,  there  Is  no  restraint 
In  the  federal  constitution,  so  long  aa  the  ob- 
ligation of  perfocmanoe  remains  la  foil  Corca** 
In  each  of  the  foregoing  cases,  except  ttiat 
cited  from  1  How.  311,  the  supreme  coart 
of  the  United  States  held  that  the  state  stair 
ate  enacted  subsequentiy  to  ttte  making  0(f  the 
oontract  affected  the  remedy  only,  and  not 
the  obligation  of  the  promisor  to  perform  his 
contract,  and  otl^r  cases  of  like  character 
might  be  cited.  In  some  cases  expressions 
have  been  used  In  the  opinions  of  the  Judges 
which,  if  taken  alone,  would  obliterate  the 
line  of  demarkatlon  between  the  obBgattoo 
of  the  omtract  and  the  remedy  for  its  en- 
forcement; but  aa  was  well  said  by  Chief 
Justice  Marshall  in  Ogden  v.  Saunders,  12 
Wheat  833,  '*The  poidtlve  authority  of  a  de- 
cision is  coextensive  only  with  the  facts  on 
which  it  Is  made,"  and  opinions  of  Judges 
are  to  be  understood  In  the  light  of  tiie  Is- 
sues to  be  decided,  and  as  limited  by  them. 
Thus,  in  Louisiana  v.  New  Orleans,  1^2  U. 
3.  208,  Jnstice  Field,  In  delivering  the  unanl- 
moi^s  opinion  of  the  court,  said  (pa^  206, 
207):  "Tbe  obligation  of  a  contract,  hi  tbe 
constltutioDBl  sense.  Is  tbe  means  provided 
by  law  by  which  It  can  be  enforced,— 4iir 
which  the  parties  can  be  obliged  to  perform 
It  Whatever  legislatlrai  lessens  the  efScacy 
of  these  means  Impairs  the  obligation.  If 
it  tend  to  postpone  or  retard  the  enforcenftent 
of  the  contract  the  obligation  of  the  latko: 
Is  to  tbat  extent  weak^ied."  But  It  waa 
therein  held  tbat  a  state  law  requiring  the 
registry  in  the  office  of  the  controUer  ot 
Judgments  roidered  against  tlie  city  of  New 
Orleans  on  forma:  contracts,  before  any  pro- 
ceeding could  be  had  for  thek  enforcement, 
was  a  reaapnabte  regulation  and  constitu- 
Uonal.  The  bonds  in  Judganent  were  issued 
in  1854,  and  ^or  «o  the  act  of  1870  the 
Judgment  creditor  was  entitled  to  the  writ 
ot  mandamus  to  «iforce  ctdlection.  That 
act,  however,  purported  to  divest  the  courts 
of  the  state  of  authority  to  allow  any  sum- 
mary precesa  or  mandamus  agaiinst  said  city 
te  compd  payment  and  required  that  Jndg- 
meut  creditors  file  transcrlpte  of  tlnlr  Judg- 
ments In  the  office  of  the  eontreller,  st«ei* 
which  tbe  Judgmmts  ahoold  be  paid  In  the 
order  of  their  registration.  Tbe  aqweme 
court  ot  Loalsiaiia  held  that  tiria  «Qt  ins 
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valid,  and  the  plaintifTi  case  was  dismissed, 
and  all  relief  denied,  and  this  decree  was 
affirmed  by  the  supreme  court  of  the  United 
States.  This  decision  Is  In  line  with  Curtis 
T.  Whitney,  supra,  where  the  holder  of  the 
tax  deed  was  defeated  because  he  did  not 
comply  with  the  snbsequent  state  law  re- 
quiring bim  to  give  to  the  o.ccupant  notice 
of  the  time  when  he  would  apply  for  a  deed, 
together  with  a  copy  of  the  tax-sale  certifi- 
cate. The  cases  are  la  entire  harmony,  and 
yet  It  seems  Impossible  to  reconcile  the 
propositions  of  the  two  great  contemporary 
Jurists  who  wrote  the  respective  opinions; 
each  CMicunlng,  however,  In  the  opinion  of 
the  otber.  It  is  too  much  to  expect  perfect 
accuracy  and  cleaniesB  of  doctrinal  state- 
ment at  all  times,  even  from  great  Judges. 
Edwards  v.  Kearney,  96  U.  S.  595,  involved 
the  validity  of  the  exemption  clause  In  the 
North  Carolina  constitution  of  1868.  Under 
the  prior  statutes  the  exemptions  to  debtors 
In  that  state  were  quite  limited,  the  provi- 
sion of  the  new  constitution  being  much 
more  liberal,  and  It  was  held  that  this  was 
nnconstltutionai,  as  applied  to  prior  con- 
tracts. Some  expressions  In  the  opinion  of 
the  court,  delivered  by  Justice  Swayne, 
might  lead  to  the  conclusion  that  no  other 
or  further  exemptions  were  permissible  than 
those  existing  at  the  date  of  the  contract; 
but  this  would  be  a  contradiction  of  the  doc- 
trines announced  by  the  supreme  court  In 
priw  and  subsequent  cases,  and  the  concur- 
ring opinions  of  Justices  Clifford  and  Hunt 
plainly  show  that  the  decision  was  placed 
upon  the  ground  that  the  ext^slon  of  the 
exemption  was  so  lai^  as  to  seriously  im- 
palr  the  creditor's  remedy  for  collection  of 
Us  debt,  Justice  Clifford  saying,  "Beyond  all 
doubt,  a  state  legislature  may  regulate  all 
•nch  proceedings  In  Its  courts  at  pleaanre. 
subject  only  to  the  condition  that  the  new 
regulation  shall  not  In  any  material  respect 
impair  the  Just  rights  of  any  party  to  a 
pre-existing  contract*'  In  the  (qplnion  deliv- 
ered by  Justice  Swayne,  be  Sf^s:  '^e 
remedy  subslBtlng  In  a  state  when  and 
where  a  contract  la  made  and  la  to  be  per- 
formed Is  part  of  Ita  obligation,  and  any 
sabsequent  law  of  the  stete  which  so  affects 
that  remedy  aa  substantially  to  impair  and 
lessen  the  value  of  the  contract  Is  forbidden 
by  the  constltatlon  of  the  United  States, 
and  thereffffe  void."  And  this  clause  of  the 
opinion  Is  made  the  syllabus  In  the  report 
of  the  case.  It  would  be  difficult  to  Justly 
jtbe  first  clause  of  this  sentence  by  any  ded- 
islon  of  the  supreme  conrt,  or  u^n  any  prin- 
ciple of  gmeral  Jurisprudence.  We  know 
that  the  general  remedies  provided  by  our 
state  laws  do  not  form  part  of  a  contract, 
tm,  it  so,  they  would  necesssrily  be  effect- 
ive in  any  state  or  country  where  suit  was 
brongbt  to  enforce  the  contract  It  Is  a 
fondamental  prlndj^e,  not  requiring  In  Ite 
support  the  citetlon  of  authorities,  that  the 
xemedy  is  governed  by  the  lex  fori,  and  not 


by  the  lex  loci  contractus.  A.  lawyer  saiit;: 
In  the  courts  of  this  state  upon  a  eontruct 
made  in  Louisiana,  New  York,  or  Illinois, 
would  be  thought  reckless  indeed  If  lie 
should  presume  to  ask  remedies  allowable 
under  the  laws  of  those  states,  respectively, 
but  not  recognized  here.  The  most  that  can 
be  tmtbfully  said  Is  that  each  civilized  state 
la  under  a  moral  obligation  to  afford  to  for- 
eign or  domestic  creditors  adequate  reme- 
dies for  the  enforcement  of  th^  rights,  but 
these  are  subject  to  change  at  any  time, 
wbether  as  to  existing  or  future  contracts. 
If,  by  the  last  clause  of  the  proportion.  It 
is  meant  that  any  substantial  Impalrmoit  of 
the  contract  Is  forbidden,  certainly  there 
can  be  no  objection  to  it;  but  the  value  of 
a  contract  may  be  incidentally  lessened  by 
state  legislation  without  Impairing  Ite  obli- 
gation at  all,  as  decided  In  many  cases  by 
the  supreme  federal  tribunaL  In  Seibert  v. 
Lewis,  122  U.  S.  284,  7  Sup.  Ct  1190,  the 
syllabus  In  Edwards  v.  Kearney,  supra,  Is 
qtioted  approvingly,  but  Its  principle  was  la 
no  wise  necessary  to  a  decision  of  the  case. 
By  the  act  of  March  23,  1868,  the  legislature 
of  Missouri  authorized  the  issue  of  bonds  In 
payment  of  subscriptions  to  the  stock  of 
railroad  companies,  and  therein  stipulated 
that  the  county  court  should  from  time  to 
time  levy  and  cause  to  be  collected.  In  the 
same  manner  as  county  taxes,  a  special  tax, 
In  order  to  pay  the  Interest  and  principal 
of  any  such  bond,  and  It  was  hdd  by  the 
supreme  court  that  It  was  a  material  part  of 
this  statutory  contract  that  such  creditor 
should  always  have  the  right  to  a  spedsl 
tax,  to  be  levied  and  collected  In  the  same 
manner  as  county  taxes,  and  that  a  subse- 
quent act  of  the  legislature  which  took  away 
this  right  sDd  gave  In  return  no  equivalent 
means  of  payment  was  an  Impalrmoit  of 
the  contract  There  are  other  cases  of  Hke 
character,  and  certainly  a  creditor  who  tskes 
the  bond  of  a  municipality  upon  the  assur- 
ance of  a  statute  which  antbotlses  Its  tesne, 
and  provides  the  means  Cor  Ite  payment 
has  a  right  to  rely  upon  such  stetnte  as  Im- 
plicitly as  upon  the  stlpulatloa  of  the  tarns 
of  payment  In  a  printe  contract;  but  a 
bondb(4der  would  have  no  Just  cause  to  com- 
plain If  the  number  of  the  terms  of  court 
should  be  reduced,  or  the  obtaining  of  an 
order  of  attachmoit  rendered  more  difficult, 
or  the  law  as  to  the  appointment  of  recdvers 
modified.  Such  matters  do  not  enter  Into 
the  oontemplatlwi  of  the  parties  In  making  a 
contract  so  as  to  forbid  a  I^iislatlTe  change, 
nor  fallow  the  contract  Into  othec  Jurisdic- 
tions. The  correct  doctrine  Is  omidsely  stat- 
ed in  3  Am.  &  Eng.  Bnc.  Law,  753,  as  fol- 
lows: *Tbe  remedy  provided  by  law  for  the 
enforcement  of  a  contnict  Is  no  part  of  Its 
obligation,  and  whatever  pertains  merely  to 
the  remedy  may  be  changed,  modified,  or 
abrogated  by  the  legislature,  in  Its  discre- 
tion, and  to  any  extent  inrovlded  a  snbstao- 
tlve  remedy  be  still  left  to  the  creditor,  aod 
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finch  changes  may  constitutionally  apply  to 
existing  contracts.  But  If  the  parties  to  a 
contract  Include  In  It,  in  express  terms,  the 
remedy  to  be  Bought  upon  Its  breach,  or  the 
means  to  be  used  for  securing  its  jperform- 
ance.  subsequent  legislation  changing  the 
remedial  procees  they  have  agreed  upon  Is, 
as  to  them,  Inoperatlre." 

This  brings  OB  to  a  consideration  of  the 
change  of  our  law  as  to  the  redemption  of  real 
flfitate.  Prlw  to  1893,  lands  could  not  be  sold 
fbr  lesB  tiian  two^hirds  of  their  appraised 
Talne,  anleas  appraisement  was  waived  in  the 
mor^iage  or  the  bond  or  promissory  note  which 
It  was  glvoi  to  secure,  bnt  In  case  of  such 
waiver  the  order  could  not  Issue  for  the  sale 
of  the  lands  until  six  months  after  the  rendi- 
tion of  the  Judgment.  Of  course,  the  mortga- 
gor might  redeem  at  any  time  before  actual 
sale,  by  paying  his  debt,  inters,  aod  costs. 
By  the  act  of  1893  the  statutes  requiring  ap- 
pttiaement  were  repealed,  so  that  an  order  of 
sale  may  be  Issued  at  any  time  after  the  enb7 
of  Judgment,  and  the  land,  after  due  notice, 
sold  tor  whatever  price  It  will  bring.  Upon 
conflrmatlon,  which  may  be  had  at  any  time 
after  the  sale  when  the  district  court  Is  In  ses- 
■loo  In  the  county,  the  creditor  is  entitled  to 
the  proceeds  of  the  sale,  up  to  the  amount  of 
his  Judgment  Interest,  and  costs.  Under  our 
practice,  a  personal  Judgment  Is  rradered  In 
the  first  Instance  fbr  the  full  amount  due,  and 
If  the  proceeds  of  the  sale  are  insufficient  to 
pay  the  whde  Judgment  debt.  Interest,  and 
costs,  they  are  simply  credited  thereon,  so  that 
it  Is  unnecessary  to  obtain  a  Judgment  over, 
aa  in  the  federal  courts  of  equity,  and  a  gen- 
eral execution  may  Issue  for  the  balance  due. 
The  act  of  1898  does  not  operate  upon  the 
rights  of  the  mortgagee  until  his  claim  as  such 
has  been  extinguished,  either  wholly,  or  to 
the  full  extent  of  tibe  proceeds  of  the  sale  of 
the  mortgaged  property.  The  mortgagor,  tt  Is 
true,  may  redeem  the  land  within  a  certain 
time  by  payment  of  the  sale  price  and  Interest 
thereon,  bnt  this  Is  a  matter  wholly  between 
him  and  the  porchaser.  If  the  mortgagee  er 
judgment  creditor  has  deemed  It  best  to  be- 
orane  the  purcbaaer,  and  thus  voluntarily 
change  his  rehitlon.  It  is  difficult  to  see  how  he 
has  any  Just  cause  of  complaint  By  the  mort- 
gage contract  the  real  estate  was  pledged  fOr 
the  payment  of  the  debt,  subject  to  the  equity 
of  redemption.  The  state,  by  its  proper  officer, 
baa  at  his  instance  sold  the  property  for  Its 
payment;  and  after  he  gets  the  proceeds  of  1^ 
sale  he  bas  no  further  claim  upon  that  prop- 
erty, although  be  may  proceed  by  general  ex- 
ecution to  obtain  any  balance  due  seizure 
and  sale  of  other  property.  "In  this  state 
the  common-law  attributes  of  mortgages  have 
been  by  statute  wholly  set  aside,  and  the  an- 
cient theories  demcdlshed.  The  mortgagee  bas 
a  mere  security,  creating  a  lieo  upon  the  proi>- 
•rty,  but  vestlDg  no  title,  and  giving  no  right 
of  possession  whatever,  either  before  tx  after 
breach.  The  statute  oonflnes  the  remedy  of 
the  mtnrtgagee  to  an  ordlnaiy  action,  and  sale 


of  the  m<«tgaced  remises.**  Watereon  v.  De- 
voe,  18  Kan.  228;  28%  2S3.  "A  reatestate 
mortgage  conveys  no  estate  or  title,  In  what- 
ever form  the  mortgage  may  be  drawn.  It 
creates  only  a  lien  upon  the  mortgaged  prop- 
erty. And  such  lien  can  be  enforced  only  by 
a  Jndgmmt  or  order  of  the  district  court  A 
holder  of  a  real-estate  mortgage  cannot,  even 
after  ctmdltlon  broken,  take  possession  of  the 
mortgaged  property,  or  of  the  rents  cr  profits 
thereof,  except  by  consent  of  all  the  parties, 
or  by  an  action  In  the  district  court  &iid  he 
cannot  realize  upon  this  mortgage  exc€$>t  by 
Judgment  of  isuch  court  Ai^  this  Is  true* 
whatever  the  form  of  the  mcnigage  may  be. 
*  *  *  Where  the  mortgaged  property  la  not 
a  sufficient  security  for  the  mortgage  debt  the 
district  court  may  In  some  cases  appoint  a  le- 
cetver  to  take  charge  of  the  mor^ged  prop- 
erty, and  to  recdve  the  rents  and  profits  there- 
of; but  In  no  case  can  the  bolder  of  the  mort- 
gage, without  suit  and  without  the  conamt  of 
the  mortgagor  or  his  assignee,  take  pones- 
slon  of  either  the  real  estate  mortgaged,  or  the 
rents  or  profits  thereof."  Seckler  v.  DeUs,  25 
Kan.  IfiO,  166. 

The  act  of  1883  does  not  purport  to  repeal 
or  modify  section  254  of  the  Code  of  Civil 
Procedure  (paragraph  4349,  Gen.  8t  1889). 
which  authorlzea  the  ai^Kdntment  of  a  receiver 
In  a  foreclosure  case  "where  tt  appears  that 
the  mortgaged  property  is  In  danger  of  being 
lost  removed  or  materlfUIy  Injured,"  or  when 
"the  condition  of  the  mortgage  has  not  been 
performed,"  and  "the  property  Is  probably  In- 
sufficient to  dlschai^  the  mtntgage  debt"  In 
such  case  a  receiver  may  be  appointed  at  any 
time  after  the  action  la  commenced,  and  the 
rectivershlp  may  continue  until  the  sale  of 
the  land  by  the  sberifF,  whoi  the.  mortgagee's 
claim  upon  It  la  satisfied  and  extinguished,  and, 
as  a  creditor,  he  has  no  further  ccmcem  with 
It  The  act  of  1898  does  not  beerane  opoMOm 
until  after  the  sale,  and  It  matters  not  to  tiie 
former  creditor  how  the  land  Is  occupied  dtir- 
Ing  the  period  of  redemption.  Where  awraise- 
ment  Is  waived,  aa  in  this  case,  ttie  mortgage 
creditor  may  now  hare  a  sale,  ca  reqoest,  ilz 
months  socmer  than  formerly.  In  certain  con* 
tlngendes  the  purchaser  may  obtain  a  deed 
aa  soon  after  Judgment  as  under  the  old  law; 
In  others,  be  may  be  compdled  to  wait  at  most 
a  year  longer,  but  the  redemptloner  must  pay 
Intwest  In  the  meantime,  which  Is  generally 
accounted  an  equlvalmt  for  use  and  occnpa- 
tiou. 

It  may  be  said,  however,  that  the  creditor 
is  prejudicially  affected  by  this  change  of 
the  law,  because  purctiasers  may  be  unwill- 
ing to  pay  as  high  a  price  as  before.  But  in 
this  country  land  is  not  esteemed  as  In  the 
old  world.  Here  It  Is  largely  a  subject  of 
Investment  and  speculation,  and  In  many 
cases  the  purchaser  would  prefer  a  return 
of  his  money,  with  Interest  to  a  deed  for  the 
land.  A  court  could  hardly  say  Judicially 
that  land  would  s^  for  lesa  by  reason  of 
this  change  of  the  redemption  law.  Such 
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coneidemtloiu,  Hke  the  lowering  of  the  mte 
of  iDtereM  to  be  psid  the  rcdempttoowr 
are  "too  remote,"  86  beM  In  Innnrance  Co.  v. 
Cushman,  Bopra,  "to  JostUy  the  condnsloa. 
aB  matter  of  law,  that  Buch  legUlatlML  af- 
fected the  value  of  the  mortgage  contract" 
A  real-estate  mortsage  Is  not  what  It  ptir- 
porta  to  be  on  its  face  anywhere.  In  Kan- 
sas it  has  been  shorn  of  all  tts  common-law 
incidents,  as  we  imve  seen,  and  this  Is  trne 
In  most  of  the  other  states.  It  may  be  stip- 
ulated in  the  mort^Age  thai  opon  default  of 
payment  of  principal  or  interest  the  moit- 
ihgee  shall  be  entitled  to  poseeasion  of  the 
moitgaged  premises.  It  la  Tain.  It  may  be 
solemnly  agreed' that  In  soch  case  the  rents 
and  profits  shall  be  applied  towards  the  sat- 
isfaction of  the  debt  and  interest.  It  Is  as 
nothing.  It  may  be  provided  that  for  any 
particular  delinquency  a  recelrer  may  be 
appointed.  It  Is  a  waste  of  worda  The 
mortgagor  may  even  be  driven  by  hie  neces- 
sities to  bargain  away  In  the  mortgage,  his 
equity  of  redemption.  Kqutty  will  treat  It 
as  void.  For  any  such  purpose,  the  Kansas 
short  form  of  mortgage,  authorized  by  stat- 
nte  (paragraph  3886,  Oen.  St.  1880),  which 
coutalna  not  a  word  upon  any  of  these  sub- 
jects, is  no  less  potent  than  the  most  tedious 
Ironclad  Instrument  erer  devised  by  the  wit, 
the  cunning,  and  the  avarice  of  man.  AU 
such  clauses  are  treated  by  the  courts  as  If 
they  were  not  In  Clark  v.  Reyburn,  8  Wall. 
318,  a  decree  of  strict  foreclosure  wae  en- 
tered on  a  Kansas  mortgage  in  the  United 
States  circnlt  conrt.  There  was  no  act  of 
congress  nor  state  statute  nor  rule  of  court 
forbidding  this  practice,  nor  purporting  to 
give  any  time  to  redeem  after  foreclosure; 
yet  the  snpreme  court  reversed  the  decree, 
holding  that  as  the  ninetieth  equity  rule  di- 
rects that  the  practice  of  the  circuit  courts 
shall  be  regulated,  where  no  rule  Is  applica- 
ble, by  that  of  the  high  court  of  chancery  In 
England,  so  far  as  It  can  be  applied  consist- 
ently with  the  local  ctrcumstances  and  con- 
veniences of  the  district  where  the  court  ts 
held,  and  as,  by  the  English  practice,  a  pe- 
riod of  at  least  six  mouths  wae  allowed  for 
redemption,  the  decree,  cutting  oflf  the  m&ft- 
gngor  withoat  time  to  redeem,  was  erro- 
neous. Justice  Swayne,  delivering  the  opin- 
ion of  the  court,  said  (pages  321,  322):  "The 
equity  of  redemption  Is  a  distinct  estate 
from  that  which  la  vested  In  the  mortgagee 
before  or  after  condition  broken.  It  Is  de- 
scendible, devisable,  and  alienable,  like  oth- 
■er  Interests  In  real  property.  As  between 
the  parties  to  the  mortgage  the  law  protects 
it  with  Jealous  vigilance.  It  not  only  ap- 
plies the  maxim,  'Once  a  mortgage  always 
a  mortgage,*  but  any  limitation  of  the  right 
to  redeem,  as  to  time  or  persons,  by  a  stipu- 
lation entered  into  when  the  mortgage  is  ex- 
ecuted, or  afterwards.  Is  held  to  be  oppres- 
sive, contrary  to  public  policy,  and  void.  By 
the  common  law,  when  the  condition  of  the 
mortgage  waa  broken,  the  estate  of  the  mort- 


gagee became  Indefeasible.  At  an  early  pe- 
riod eqnlty  Interposed,  and  permitted  the 
Biortgttgor,  within  a  reasonable  tlm^  to  re- 
deem upon  the  payment  of  the  amount  found 
to  be  due.  The  debt  was  regarded  by  the 
cbEincrilor.  as  It  has  been  ever  since,  as  the 
prtndpal,  and  the  mortgage  aa  only  acces- 
sory and  a  security.  The  doctrine  eeems 
to  have  been  borrowed  from  the  civil  Iaw. 
After  the  practice  grew  up  of  api^ing  to  the 
chancellor  to  foreclose  the  right  to  redeem 
upon  default  In  the  payment  of  the  debt  at 
maturity.  It  was  always  an  incident  of  the 
remedy  that  the  mortgagor  sbovld  be  al- 
lowed a.  spedfle  time  for  the  payment  of  the 
debt  This  waa  fixed  by  the  primary  decree, 
and  it  might  be  extended  once  or  oftener,  at 
the  discretion  of  the  chancellor,  according  to 
the  circumstances  of  the  case.  It  was  oaly 
in  the  event  of  final  default  that  the  forecio- 
snre  was  made  absolute."  And  again,  be 
said  (pages  S23,  824):  "The  settled  Bngllsb 
practice  Is  for  the  decree  to  order  the  aiaount 
due  to  be  ascertained,  and  the  coeta  -bo  be 
taxed,  aod  that  upon  the  payment  ot  both 
within  six  moaths  the  plaintiff  shall  recon- 
vey  to  the  defendant  hot,  In  defiialt  of  pay- 
ment within  the  time  United,  that  the  said 
defendant  do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  eqidty  of  reden^>- 
tion  of  and  In  said  mortgaged  pmnlsea.*  We 
have  been  able  to  find  no  Bngllah  case 
where,  In  the  absence  of  fraud,  a  time  for 
redemptitm  was  not  allowed  by  the  decree- 
The  subject  was  examined  Ghancellor 
Kent  with  his  accustomed  fullness  of  re- 
search. He  came  to  the  conclusion  that  the 
time  was  In  the  dlacretion  of  the  chancellor, 
and  to  be  regulated  by  the  ctrcumstances  of 
the  particular  case,  bat  he  nowhere  inti- 
mates that  such  an  allowance  could  be  en- 
tirely withheld." 

The  equity  of  redemption  being  a  creature 
of  the  courts  of  chancery,  and  Impliedly  re- 
served by  the  mortgagor,  notwithstanding, 
any  language  Incorporated  Into  the  mort- 
gage, it  results  that  the  state  legiBlaturoe 
may  deal  with  and  regulate  It  «pon  eanlt*-  ■ 
ble  t»1nciplee,  and  may  abate  the  rigors  «f 
the  common-law  foreclosure  in  any  reaaon- 
able  way,  hjivtag  due  regard  to  the  obUga- 
tlons  of  the  mortgage  conlmct  as  interpreted 
by  courts  of  eqnlty.  The  federal  eonrti  ef 
equity  first  allow  Bts.  months  from  the  deoree 
of  foreclosnre  In  which  to  redeem,  as  an  In- 
cident of  the  remedy;  and  tUi  may  be  ex- 
tended once  or  oftoier,  "at  tbe  discretion  of 
the  chancellor,  according  to  the  ctrcum stan- 
ces of  the  case."  In  some  cases— notably,  in 
foreclosures  upon  railways  and  other  eKlien- 
•ive  properties— the  time  Is  extended  fer 
years,  tlie  subject-matto*  of  the  litigation  be- 
ing held  In  the  meantime  by  receivers  ap- 
pointed upon  the  same  equitable  principles 
as  prescribed  by  our  statute  herelnbefnoo 
cited.  Again,  such  courts  refuse  to  eonflrm 
master's  sales  where  the  pnrehase  price  to 
grossly  inadeooat^  and  In  oases  of  pocnlfiar 
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hardship  they-  denr  jvAgnent  ot«;  wkotA* 
lag  to  the  ninety-second  equity  rale,  for  any 
balance  dne  after  the  application  of  the  i>ro- 
ceeds  of  the  mortgaged  property  In  aatlsfae- 
tioo  of  Ihe  deibt  It  is  one  of  the  adTan- 
tagea  of  courts  of  equity  that  their  remedies 
are  more  flexible  than  those  afforded  by  the 
common  law.  In  tbls  state,  howerer,  the 
district  courts  hare  fun  equity  vawen,  and 
jet  foreclosures  are  goremed  by  rules  al- 
most inflezlUe.  Fmonal  judgments  are  ren- 
dered for  the  fun  amount  due.  and  the  pro- 
ceeds of  the  mortgaged  property  Are  applied 
only  as  a  credit  thereon,  so  that  execution 
may  Issue  at  once  for  any  balance  rttnaln- 
tag;  and,  so  Ar  as  the  reports  of  this  court 
show,  no  sheriff's  sale  has  erer  been  set 
aside  on  aceoont  of  Inadeqaaey  of  prfce 
alone.  If.  indeed,  such  a  thing  can  be  Aoae. 
Bank  Hunteon,  K  Kan.  6T8,  501,  11  Pac. 
960,  and  cases  cited.  In  the  case  cited  abore 
from  8  Wan.  818,  we  hare  seen  that  the  e<h 
utty  of  redemption  Is  regarded  by  the  su- 
preme court  of  the  Union  as  an  estate  dla- 
tlDct  fkom  the  right  Tested  in  the  mortgagee, 
and  this  estate  Is  Indefinite  In  Its  duration. 
In  accordance  with  the  English  rule,  the 
time  glTen  in  the  first  Instance  Is  at  least 
six  months,  and  then  It  may  be  extended 
**onoe  or  oftener,  at  Uie  discretion  of  tiia 
chancellor.**  And  In  granting  these  exten- 
slcMU,  acco^lng  to  the  dRumstances  of  each 
case,  the  fOderal  courts  of  equity  hare  not 
the  mnotest  Idea  of  **tmpalTlng  the  oUlgn- 
don  of  contracts.**  They  are  endeavoring 
only  to  enforce  them  In  a  manner  dictated 
by  an  enllghtmed  system  of  jurisprudence, 
tlmt  seeks  not  the  flnamdal  ruin  of  the  mort- 
gagor. In  the  application  of  bis  propoty  to 
the  satisfaction  of  his  debt  From  causes 
npon  which  all  do  not  agree,  and  tbat  we 
need  not  flseoia,  the  bnrden  of  a  private 
Mbt  has  beoi  enormously 'Increased  of  late 
years.  Farms  valaed  five  years  ago  both  by 
borroww  and  lender  at  $3,000  or  f4,000,  and 
mortgaged  for  fi^jOOO,  are  now  knocked  down 
nnder  the  Bhwlff*s  hammer  fOr  less  thaa  the 
mortgage  debt,  Oie  aecumnlattoas  of  a  Ufe> 
time  being  ottea  swept  away  by  the  shrink- 
aige,  and  this  ttunugh  no  fault  of  the  mort- 
gagor.  Now,  may  not  a  state  legiSIatam 
take  cognisance  of  sudi  a  condition  of  af- 
fi^ra;  and  prescribe  a  rule,  for  application  tn 
Its  courts,  regulating  the  equity  of  redemii- 
flon,  and  even  extending  It  beyond  the  time 
formeriy  allowed?  In  other  words,  why  may 
It  not.  In  a  time  of  g«ieral  deiffesBlon,  lea- 
sonaMy  extend  tba  Indefinite  estate  Implied- 
ly reserred  hy  the  mortgagor,  as  the  federal 
courts  of  equity  do  tn  particular  cases,  be- 
yond ttie  six  monttia  allowed  by  the  general 
practice?  This  reserved  estate  bekngs  to 
the  mortgagor,  and  because  of  Its  indefinite 
duration  the  legislature  ought  to  have  pow^ 
«r  to  regulate  It,  within  reasonable  bounds, 
•0  as  to  motect  the  Interests  and  equtttea  of 
lx»th  debtor  and  creditor. 
Ckeat  reliance  haa  besn  placed  tv  rmmatl 


tot  d^tadant  tn  error  ^nn  As  inQmlty  of 
Bronson  t>  Ktausla,  siqira^  and  It  wuidd  be 
condDdre  against  oar  portion,  if  a  Kansas 
mortgage  ct  tSBt  Is  to  bo  gwraed  by  tks 
rules  applleaMe  to  the  IDlnDls  Instnnnent,  of 
date  July  18,  18S8,  wtal«b  was  enforced  In 
that  cases.  Tbm,  In  order  to  aecurs  ttie  pay- 
ment eC  a  certain  bond,  of  |4,oeo,  Klnsle  coa- 
vcjyed  tn  Bronson,  *^  fee  simple,  by  way  of 
mortgage,  one  undivided  hatt  part  of  certain 
houses  and  lots  In  the  town  of  GUcagot  with 
tiie  usmd  proviso  that  the  deed  sbonid  be  null 
and  vdd  If  the  said  prindpol  and  Interest 
were  duly  paid;  and  ^terie,  among  other 
things,  covenanted  that  If  defSuIt  should  be 
made  In  the  payment  ef  tSke  principal  or  In- 
terest, or  any  pert  tiumot,  It  should  b*  lawful 
for  Bhroason  or  his  reprwentattves  to  enter 
upon  and  sen  the  mortgaged  premises  at  pab- 
Ue  auction,  and,  as  attorney  of  KInirie  and 
wife,  to  convey  the  mine  to  the  pnrctsiser, 
and,  out  of  the  moneys  arising  from  such 
sale,  to  retain  ttie  amount  that  might  then  be 
due  him  <n  the  aforesaid  bond,  with  the  costs 
and  chafes  of  ssle,  naAetiag  the  overplus, 
if  any,  to  Klnste.**  In  the  ofrtnkn  the  court 
says  (page  815):  '*As  conceriM  the  obligations 
of  the  contract  upon  which  tbls  controveray 
has  arisen,  they  depeaA  uptm  Oie  laws  of  IIH- 
nota  at  the  time  the  mortgage  deed  was  exe- 
cuted. •  •  And  (page  318):  "Accord- 
ing to  the  long>4ettled  ndea  ef  tow  and  eqnity 
In  all  of  tiM  states  whose  jorisprudenee  has 
been  modeled  npon  the  principles  of  the  com- 
mon law,  the  legal  title  to  the  prtttUses  tai 
question  vceted  In  the  comptalnant  upon  the 
fallnr©  of  the  rowtgngor  to  comply  wtth  the 
oondltknw  contained  In  the  proviso,  and  at 
law  be  had  a  right  to  sue  for  and  recover  the 
land.  *  •  And  (page  818):  "When 
this  eontract  was  made,  do  statute  bad  been 
passed  by  tiie  state  changing  the  ndes  ot 
law  or  equity  In  relation  to  a  contract  of  this 
klnil.  Nona  sadi,  at  leas^  haa  been  brou^t 
to  the  notice  of  the  court;  and  it  mmit  tfawe- 
fim  be  governed,  and  tiie  ilgMs  of  lbs  parties 
nader  It  measured,  by  tiw  ndes  above  stated. 
Tbey  woe  the  laws  ct  lUlnals  at  the  time, 
and  therefore  eottfed  Into  the  eoatract;  and 
formed  a  part  of  It,  without  any  nxpress  stip- 
ulation to  that  effect  in  the  deed."  Thns  it 
sKnam  that,  under  the  laws  of  UBuds  then 
existing,  the  mortgage  eontnet  was  la  law 
what  it  parportad  to  be  on  Its  flicer-4t  gave 
the  legal  tH3e  and  the  rt^  of  poastsaloti  to 
the  mortgagee  on  defiinlt  of  payment;  and 
this  no  Kansas  mortgage  haa  ever  done, 
whatever  may  have  been  Ito  atipulsUonai  It 
therefDre  could  not  be  otherwise  than  that 
the  laws  sf  nHaebi  formed  part  <f  the  very 
obligation  of  the  contract,  and  the  rights  vest- 
ed by  Its  tenns  wUh  tbe  aanctim  of  the  lawa 
of  nunols  eonld  not  be  divested  by  any  sab- 
sequent  law  of  that  state.  Where  a  ranedy 
ts  agreed  npon  in  the  cwtraet  ttaeU,  wtth  the 
sancUtm  of  the  state  law,  the  obllgstim  and 
the  remedy  are  huUstinguUbable^  and  In  eneh 
oaae  It  is  entirely  ptoper  to  nr  that  the  snb- 
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stating  remedy  Is  a  part  of  the  obUgatlou  of 
tlie  contract.  On  the  other  hand,  it  Is  safe 
to  say  that  the  general  remedies  afforded  by 
the  state  jurisprudence  and  practice,  entirely 
aside  from  anything  contained  In  the  contract, 
never  constltnte  any  part  of  Its  obligation, 
and  may  be  changed  from  time  to  time;  and 
this  is  the  doctrine  of  Bronson  t.  Klnzle,  as 
quoted  In  the  first  reference  to  the  case  in 
this  opinion.  The  case  of  Howard  t.  Bag- 
bee,  24  How.  461,  althongb  from  Alabama,  Is 
In  no  way  dlstlngulBbable  from  Bronson  t. 
KInzie,  as  will  appear  from  the  briefs  and 
the  opinion;  and  the  authority  of  the  earll^ 
case  was,  of  course,  followed.  In  Alabama, 
as  well  as  In  Illinois,  the  real-estate  mortgage 
was  clothed  with  its  common-law  attributes. 
Panlling  v.  Barron,  32  Ala.  9,  11;  1  Jones, 
Mortg.  S  18.  Bronson  t.  Klnzle  was  also  de- 
cided in  part  upon  a  sul^quent  law  requir- 
ing an  appndsement,  and  prohibiting  a  sale 
for  less  than  two-thirds  of  the  appraised  val- 
ue, and  there  are  other  cases  of  like  nature; 
but  as  appraisement  laws,  and  those  regulat- 
ing the  equity  of  redemption,  depend  upon 
different  principles,  It  Is  unnecessary  to  occu- 
py time  now  with  their  consideration. 

It  can  be  no  objection  to  the  statute  under 
review  that  redemption  comes  after,  and  not 
before,  tbe  sale,  for  this  Is  a  feature  favoratde 
to  the  creditor.  He  may  now  have  the  sale 
advertised  as  soon  as  his  decree  of  foredosore 
Is  entered,  and  he  is  entitled  to  the  proceeds 
whenever  the  sale  Is  confirmed,  and  this  may 
be  at  any  time  afterwards  that  the  district 
court  Is  in  session.  The  new  law  speeds 
the  sale,  which  Is  unfettered  by  any  stay  or 
appraisement  law.  Nether  can  It  be  a  ralld 
objection  that  the  mortgagor  or  Ills  assignee 
may  redeem  the  property  by  paying  Its  sale 
price  with  biterest  thereon;  ftn-  the  atmost  re- 
lief that  the  courts  can  afford  the  creditor, 
as  to  the  mortgaged  property,  is  to  sell  it  and 
apply  the  proceeds  to  the  payment  of  the 
debt  If  any  balance  remains,  the  creditor 
must  always  look  to  other  property;  and  our 
state  laws  are  as  favorable  to  the  creditor  In 
tbiM  respect  as  those  of  any  other  state  In  the 
Union,  and,  as  we  have  seen,  more  faTwaUe 
than  the  remedies  administered  by  the  fedttfll 
courts  under  their  practice. 

Section  24  of  the  redemption  act  In  question 
has  been  tbe  subject  of  much  criticism,  it 
relates  to  tbe  appointment  of  a  receiver,  un- 
der certain  circumstances,  after  tbe  sale,  and 
the  application  of  the  Income  up  to  tbe  exe- 
cution of  the  sheriff's  deed;  but  no  question 
arises  under  that  section  In  this  case,  for  the 
record  does  not  show  that  any  receiver  was 
ever  appointed  or  applied  for  under  that  sec- 
tion, nor  onder  paragraph  4349,  Gen.  St.  1889. 
It  would  seem  that,  even  if  said  section 
should  be  held  invalid,  the  other  sections 
might  yet  stand  firm. 

There  Is  a  broad  line  between  this  case  and 
Greenwood  v.  Butler,  G2  Kan.  424,  34  Pac. 
967,  where  the  decree  of  foreclosure  had  been 
entered,  and  tbe  rights  of  the  parties  fixed 


thereby,  prior  to  tbe  passage  of  wM  chapter 
109,  Acts  ISdS. 

If  a  state  legl8latai«  may  totally  abolish 
Imprisonment  of  the  debtor  as  a  means  of 
enforcing  payment;  If  it  may  shorten  the 
statutes  of  limitation;  if  It  may  reasona- 
bly extend  and  enlarge  exemptions  of  prop- 
erty from  sale  for  the  payment  of  debts; 
If,  where  coupons  are  by  law  made  receiva- 
ble In  payment  of  taxes.  It  may  require  such 
payment  in  the  first  instance  In  cash,  to  be 
afterwards  refunded,  and  the  coupons  taken 
up;  if  It  may  reduce  the  rate  of  Interest  on  re- 
demption from  decretal  sales;  If  It  may  less- 
en the  Interest  on  former  judgments;  If  it 
may  require  the  holder  of  a  tax-sale  certifi- 
cate to  ^ve  three  months'  notice  of  the  time 
when  a  tax  deed  will  be  applied  for;  If  It 
may  require  transcripts  of  judgments  against 
a  particular  city  to  be  filed  In  a  certain  office, 
as  a  prerequisite  to  payment,  and  divest  the 
courts  of  the  power  to  grant  remedies  hi 
force  when  the  judgments  were  rendered; 
If  It  may  reduce  the  terms  of  court,  in  num- 
ber and  duration;  if  it  may  amend  the  lawa 
as  to  attachmepts,  garnishments,  and  re- 
ceivers so  as  to  take  away  causes  therefor 
which  were  before  sufficient;  If,  In  short, 
"It  may  regulate  at  pleasure  the  modes  of 
proceeding"  In  the  courts,  and  all  this  as  to 
existing  obligatltma.— It  Is  difficult  to  frame 
a  process  of  reasoning  which  would  forbid  it 
from  BO  regulating  the  procedure  upon  the 
foreclosure  of  mortgages  as  to  define  and 
make  more  certain  the  indefinite  estate  im- 
pliedly reserved  by  every  mortgagor  of  real 
propertj,  and  called  Into  active  existence  only 
by  the  foreclosure,  and  which  Indefinite  es- 
tate is  extended  by  the  federal  courts  of 
equl^  for  six  months  ia  the  first  Instance, 
and  afterwards,  "once  or  often«,**  in  the 
discretion  of  the  chancellor,  according  to  the 
circumstances  of  -the  case.  Eh^  'lf  the  stat- 
ute in  qneatlon  should  Impair  the  remedy 
formerly  grantable  upon  a  foreclosure,  yet 
it  should  not  for  this  reason  be  held  In- 
valid, for  there  Is  do  cmstitutlonal  inhibi- 
tion against  an  Impairment  of  the  general 
remedies  for  the  enforcement  of  broken  con- 
tracts; and  each  and  every  of  the  special 
examples  just  cited  is  an  Instance  of  the  Im- 
pairment or  abolition  of  a  remedy  allowable 
and  in  force  witen  the  oUigatlon  was  Incnned. 

Upon  the  whole,  It  does  not  appear  that 
any  Judgment  or  decision  at  tbe  supreme 
court  of  the  United  States  requires  this 
court  to  bold  said  chapter  lOff  unconstitu- 
tional, whatever  may  have  been  remarked  by 
Judges  In  delivering  their  opinions;  for  it  Is 
quite  Impossible  to  harmonize  all  that  they 
have  said,  although  the  judgments  or  deci- 
sions may  not  be  In  conffict  Even  doubt 
of  the  constitutionality  of  said  chapter  is  not 
sufficient  to  warrant  its  judicial  condemna- 
tion, especially  by  this  court  In  such  case 
It  seems  better  to  leave  such  condemnation 
to  the  final  arbiter,  the  supreme  court  of  tbe 
Union.   TUB  atfhiSim  Is  of  unosual,  perhaps 
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nnwammtable,  length;  but  the  question  in- 
TOlved  Is  BO  Important,  and  the  respect  of 
the  writer  for  the  deliberate  Judgment  of  bis 
predecessor  and  the  associate  Justice  who 
concurred  with  him  so  profound,  that  it  has 
been  deemed  beat  to  state  fully  the  reasons 
which  lead  to  a  different  conclusion  from  that 
reached  by  the  former  majority  of  the  court 
The  motion  for  a  rehearing  will  be  granted, 
the  Judgment  of  the  district  court  overruling 
the  moUon  of  plaintiff  In  error  for  the  issue 
of  a  certificate  of  sale,  Instead  of  a  deed,  wlU 
be  reversed,  and  the  cause  remanded  tor  fur- 
ther proceedings  in  accordance  with  this 
opinion. 

ALLEN,  J.,  concurring. 

JOHNSTON,  J.  (dissenting).  This  case,  to* 
gether  with  Watklns  v.  Olenn,  40  Pac.  316, 55 
Kan.  — ,  was  submitted  upon  ample  briefs 
and  oral  argument  at  the  Bfarch,  180S,  ses- 
sion, and  after  a  full  consideration  a  deci- 
sion was  reached  In  April,  followli^,  when  It 
was  determined  by  a  majority  of  the  court 
that  the  redemption  law  has  no  retroactive 
operation,  and  therefore  does  not  apply  to 
mortgage  contracts  existing  at  and  before  its 
passage,  and  that,  if  the  legislature  Intend- 
ed the  act  to  apply  to  such  contracts,  it 
would  violate  section  10  of  article  1  of  the 
federal  constitution.  Hie  Judgment  of  the 
court  was  pronounced  by  Chief  Justice  Hor^ 
ton,  and  I  am  still  satisfied  with  the  views 
then  expressed.  The  opinion  delivered  by 
Chief  Justice  Horton  embodies  a  careful  re- 
view of  the  authorities,  and  such  a  clear  and 
forcible  exposition  of  the  law,  that  I  am 
satisfied  no  additional  force  could  be  added 
by  any  further  comments  that  I  might  make 
I  refer  to  that  opinion  for  the  grounds  of  my 
dissent  to  the  allowance  of  a  zebearbig  and 
to  the  Judgment  of  rerersaL 


OLARKB  T.  BBRT  et  al. 
<OoDrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.    Dea  2.  188B.) 
CaiDrroa's  Bill— Whin  Libs. 
An  action  In  the  nature  of  a  creditors'' 
Mil  mBT  be  maintained  ander  section  481  of  the 
OItU  Code,  for  the  purpose  of  subjecting  to  the 

garment  of  a  judgment  a  eonntr  warrant  in 
!ie  hands  of  a  county  cleric,  which  cannot  be 
reached  by  an  execution,  or  by  the  ordinary  pro- 
ceedingB  In  aid  thereof;  but,  before  the  jndg^ 
ment  creditor  can  avail  himself -of  sudi  remedy, 
ft  moflt  appear  that  the  debtor  has  no  personal 
or  real  property,  Bubject  to  levy  on  execution, 
rafBdent  to  satisfy  the  judgment. 
(Brnabos  by  the  Oonrt)  - 

Brror  from  district  court,  Dickinson  coun- 
ty; M.  B.  Nlctaolson,  Jndge. 

Action  by  Duild  8.  Clarke  i^lnst  M.  H. 
Bert  and  others.  D^endants  had  judgment, 
and  plaintiff  brings  error.  Affirmed. 

John  H.  Mahan,  for  idalntlfl  In  enm.  B. 
OL  Omnston,  toe  defendants  In  mat. 


GARVER,  J.  The  plaintiff  In  error,  who 
was  plaintiff  below,  commenced  an  action 
under  section  481  of  the  ClvU  Code  for  the 
purpose  of  subjecting  to  the  payment  of  a 
Judgment  which  he  had  obtained  against  the 
Abilene  Bridge  Company,  a  Dickinson  coun- 
ty warrant  drawn  in  favor  of  the  bridge 
company,  and  in  the  hands  of  M.  H.  Bert,  as 
county  clerk  of  ttiat  county.  In  bis  petition 
the  plaintiff  alleged  the  recovery  of  a  Judg- 
ment, before  a  Justice  of  the  peace,  against 
said  bridge  company;  the  Issuing  of  an  ex- 
ecution, and  the  return  thereof  unsatisfied 
for  the  want  of  personal  property  on  which 
to  levy  the  same;  the  Issuing  of  a  garnishee 
summons  to  the  said  M.  H.  Bert,  and  Mb  an- 
swer thereto,  before  the  Justice,  admitting 
the  holding  by  him,  as  county  d^rk,  of  a 
county  warrant  of  the  value  of  1126,  drawn 
by  him,  as  county  clerk  of  Dickinson  coun- 
ty, on  the  treasurer  of  said  county,  payable 
to  the  order  of  the  Abilene  Bridge  Company. 
Plaintiff  further  alleged  that  said  bridge 
company  was  wholly  insolvent,  and  that  it 
had  no  other  property  out  of  which  the 
plaintiff  could  make  his  Judgment  The 
plaintiff  asked  that  a  receiver  be  appointed 
to  take  posaesdon  of  said  county  warrant 
and  collect  and  apply  the  same  to  the  pay- 
ment of  said  Judgment  Issues  were  Joined 
upon  this  petition  by  answers  filed  by  the 
Abilene  Bridge  Company  as  wdl  as  by  the 
county  clerk,  setting  up  as  defenses  a  gen- 
eral  denial,  and  further  alleging  that  the  mon- 
ey due  on  the  warrant  did  not  belong  to  the 
AbUene  Bridge  Company,  but  had,  prior  to 
the  commencement  of  the  action,  been  as- 
signed and  transferred  to  other  parties.  A 
trial  was  had  by  the  court  and  judgment 
rendered  for  the  defendants,  the  court  as- 
signing as  the  reason  therefor  **that  the  coun- 
ty warrant  mentioned  In  the  plalDtUTs  peti- 
tion Is  not  such  property  as  is  liable  to  be 
garnished  or  taken  to  be  applied  to  the  paj- 
ment  of  the  plaintiff's  Judgment" 

We  think  the  decision  and  Judgment  of 
the  trial  court  must  be  sustained,  whatever 
may  be  the  views  of  this  court  as  to  the  rea- 
sons assigned  therefor.  A  decision,  which 
the  record  shows  is  the  only  proper  one  that 
could  have  been  made,  will  not  be  disturbed 
by  an  appellate  court  simply  because  It  may 
not  agree  with  the  particular  reason  assign- 
ed by  the  trial  court  for  its  conclusions.  No 
satisfactory  reason  has  been  suggested  why 
the  section  of  the  statute  under  which  this 
proceeding  was  had  Is  not  broad  enough  to 
embrace  anything  of  value,  without  regard 
to  Its  character  or  situation,  which  Is  not 
subject  to  levy  on  execution.  Property  In 
the  hands  of  a  public  officer,  such  as  a  coun- 
ty clerk,  cannot  be  reached  by  a  proceeding 
In  garnishment  Swltzer  v.  City  of  Welling- 
ton, 40  Kan.  250, 19  Pac.  620;  National  Bank 
V.  City  of  Ottawa,  43  Kan.  294,  28  Pac.  48S. 
But  a  rule  which  rests  simply  upon  grounds 
of  public  policy,  and  Is  enforced  merely  to 
avoid  interference  with  paVUe  dnttee,  eer- 
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tolaiy  itom  aot  wiu^  nmnpt  pcoper^  so 
sitiuisd  from  the  claims  of  a  creditor.  An 
flfitloa  of  this  Bfttote,  w«  think,  ma?  be 
maLntained  for  the  parpose  of  reaeUns  any 
property  of  a  Jadgmaiit  debtw  when,  becanse 
of  its  peculiar  character  or  altnatlda,  It  can- 
not be  subjected  to  tbe  paFment  oC  tbe  J«d9> 
ment,  either  by  an  «ucntloD  or  by  tbe  more 
SBmmary  proceedlnss  In  aJ4  thereof.  Lodes 
T.  HooA.  20  Kan.  6S;  Pendleton  w.  PerklBs» 
40  Mo.  503.  Be  ttala  as  It  may,  bowerer, 
before  such  an  action  can  be  malatalned  It 
MAI  Ft  be  shown  thaft  tbe  Jodgmect  debtor  pn>- 
csedeA  against  "bat  not  perscmal  or  rest 
property,  subject  to  levy  on  eaecntkm,  suffl- 
daat  to  BtJtlsiry  the  Judgment"  Tbe  raooni 
belStm  «B,  purpmrtiiig  to  Include  aU  Ute  eri- 
denoe  iutnodi»eed  upon  the  trial,  cootalna. 
Mthtns  teodfus  te  abov  the  itoa-ocial  coadi- 
tiott  of  the  AbHene  Bridge  Company.  Far 
ail  that  appaan,  there  may  hare  been  both 
penaaal  and  raal  preverty  upon  which  an 
eKecotlon  could  have  been  levied,  and  wbk* 
would  have  been  suflcteat  to  satisfy  the 
Jndjfment  In  this  re&tject  the  plaintiff  fail* 
ed  to  prove  materiid  and  essential  allega- 
tions of  Us  petmoo.  Counsei  for  the  plala- 
tifT  In  orror,  in  his  brief,  eays  that  It  was 
a«veed  la  the  beglnnlDg.  o£  t^ie  case  that  the 
only  question  to  he  submitted  for  the  dsd- 
Bton  of  tbe  trial  count  was  tbe  right  of  the 
plaintiff,  by  this  action,  to  subject  this  conn- 
ty  waxrout  to  tbe  payment  of  bis  <Ubt 
Gonnsel  for  the  defendoALts  in  error  detdes 
that  any  sudi  agseement  ms  made,  aad  In 
hit  brief  makes  the  ^ecific  (^Jectiou  "that 
it  was  not  shown  anywhere  that  the  Judg- 
ment debtors  have  no  property,  personal 
ca:  real.  mibi«ct  to  levy  on  execution,  soffi- 
cleet  tB  satisfy  tbe  Judgment."  This  court 
csnnot  consider  agreements  of  counsel  afFeet- 
iag  tbe  proceedings  In  the  lower  court,  un- 
len  tti^y  are  embraced  In  tbe  record.  The 
reason  assigned  by  tile  trial  Judge  fbr  his 
decision  Indicates  that  tbe  trial  may  bar* 
been  ceaduelied  upon  aoBM  anch  unlerstand- 
l»g  or  a^eeaiEBit  a»  dalmsd  by  counsel  for 
plaintiff  in  erroc.  but  we  have  do  right  to 
Mvisw  the  case  upon  toers  presumptions  of 
wlHut  may  have  ocoursed.  The  Judgmoit 
Witt  be  affimied.  All  the  Jadgea  ooDcoirlng. 


AGHENBAGH  v.  POMEROT  COAIi  GO.  . 
SAME  T.  WESTERN  NEWSPAPEB 
UNION. 

(Court  of  Appeals  of  EanBas,  Northern  Depart 
meot,  C.  D.    Nov.  11,  18950 

QMroibiiiONS  —  Dbcsassd  SrocsaouiBB  —  Bh- 

FORCBURNT  OS  LUBILITY. 

The  fismiaai?  proceeditur  by  execution 
to  enforce  the  iadividual  liabiUty  of  a  stock-> 
holder  in  an  insolvent  corporation  cannot  be 
employed  to  enforce  such  liability  against  the 
estate  of  a  deceased  stocktaolder.  which  is  ia 
OBUTse  of  Bettlement  la  the. probate  court. 

(Syllabus-  bj  the  GourL) 


Brxor  from  OMilct  conit,  Waahlogtoa 
coun^;  F.  W.  Stargea.  Judge. 

Actions  by  tha  Western  Newsiwpw  Union 
and  tbe  Fomeroy  Coal  Gompany  against  the 
lincdn  StMie  A  Uarble  Company.  Judg- 
ments for  pUJaHffa,  and  In  eacb  action  a 
nwtioB  was  eBteiwd  aUegfng  that  tbe  cer- 
peraidon  was  not  lBB»lv«kt,  aad  tbat  T.  M. 
Atthenbach  bad  died  a  stockboider  in  said 
InaeLvent  corporation,  and  praying  for  an 
esecutlon  agatayst  Ixralsa  H.  Acbenbach,  ad- 
mtnlsfiraAidx  of  said  deceased.  Order  en- 
teoed  in  each  case  for  exectition  asalnst  tbe 
poovectr  «f  th*  deosaaedk.  aad  tb«  adminis- 
tratrix brings  error.  Beversed. 

Omar  Powtil  and  J.  W.  Rector,  tor  i^aln- 
tiff  in  emt.  J.  Q.  EAwe  and  Chirlea  Smith, 
for  defendants  la  enor. 

OABVEB,  J.  These  two  oaaes  involve 
substantially  the  saice  facts,  and  tbe  de- 
clalan  in  each  ease  tnnia  upon  the  ajoswer 
wiilCh  shall  be  given  to  tbe  qnestion:  Caa 
tbe  Individual  liability  of  a  atockbolder 
in  an  Insolvei^  corporation  be  enforced, 
through  the  snnunary  proceeding  by  execu- 
tion, against  the  estate  of  a  deceased  stock- 
holder, which  te  In  course  of  settlement  in 
the  probate  court?  Otu*  ai:teation  has  not 
been  called  to  any  case  la  point,  and  we 
have  found  none;  but,  upon  principle,  we 
think  the  question  must  be  aaswerad  In  the 
negative.  In  these  cases.  Judgments  wne 
obtained  against  the  corperatkm,  executl<mB 
Issued,  and  returned  "No  property."  There- 
after, on  motion  ef  the  plaiatjXBs,.  and  afta 
due  notice  to  the  adnrinistcalxlx  of  tbe  es- 
tate of  T.  M.  Acbeabacfat  deceased,  wbo  was 
a  stockholder  In  the  oorporatloa  at  tbe  time 
of  his  death,  the  court  made  an  order  award- 
leg  execution  sgaiuat  tbe  estate  ot  the  de- 
ceased for  the  oollectioo  of  tbe  Jnidgment* 
against  the  corporation.  This  decision  Is  as- 
signed as  error  by  the  administratrix. 

The  status  of  the  property  of  a  deceased' 
person  Is  fixed  at  tbe  time  of.  his  death. 
When  an  administrator  has  been  duly  ap- 
pointed and  quail  Bed,  the  assets  of  the  es- 
tate pass  Into  the  custody  of  the  law  as  far 
as  is  necessary  for  the  settlement  of  the  es- 
tate and  the  payment  of  the  debts  and  na- 
talities of  the  deceased.  Bxcept  as  provided 
by  tbe  statute,  no  creditor  can  thereafter, 
through  any  legal  remedies,  secure  prefer- 
ence in  the  payment  of  his  claim.  The  stat- 
ute fixes  the  dasslflcatlon  at  d«Banda 
against  the  estate,  and  provides  for  their 
payment  in  accordance  ttierewith.  Gen.  St. 
1889,  par.  2S&1.  Tbe  preferred  claims  are: 
First,  funeial  expenses;  second,  expenses  of 
last  sickness,  wages  of  servants,  expenses 
of  administration;  thtrd,  debts  due  the  state; 
fourth.  Judgments  rendered  against  tbe  de- 
ceased during  bis  lifetime.  After  tbe  pay- 
ment of  the  foregoing,  and  not  until  tben, 
can  xensral  creditors,  wlthoot  spedal  Uens, 
demand  payment  of  tbdr  cbdnu.  de- 
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mand  against  an  estate  may  be  eatabllsbed 
by  a  Judgment  of  the  district  court  Id. 
par.  2870.  But  unless  It  Is  for  tbe  enfovce- 
ment  of  a  apeciflc  Uen,  before  tbe  jndgment 
creditor  Is  entitled  to  payment  of  his  judg- 
ment,  It  must  be  filed  and  clascrtfled  In  tbe 
probate  court  Id.  pan.  2881,  2885.  Tbe 
liability  of  a  stockbolder  in  an  tneolTent  cop- 
I  rati  an  is  of  the  nature  of  a  liability  on 
contract,  and  Bnrvires  against  tbe  legal  rep* 
resentatlves  of  a  deceased  stoclchotdw. 
Flasb  T.  Cona.  109  U.  a  871,  8  Sup.  Ct  268-, 
Bicbmond  t.  Irons,  121  U.  S.  27,  7  Snp.  Ot 
788.  This  Uabmty  may  be  determbied  by 
an  ordinary  actltm  hi  tbe  distriot  court,  or 
eatablisbed  by  pn>ceedlng8  In  tbe  probate 
court,  wfaleh  has  ^^nrladiction  to  eoueider 
and  detBrmlne  all  demands  against  any  em- 
tate."  Gen.  St  1889,  par.  2871;  Nolan  r. 
Hazen.  44  Mian.  478,  47  N.  W.  15S.  Tbe 
summary  proceeding  by  exeratlon  does  not 
result  In  a  Judgment  against  the  estate  of 
the  deceased  stockboUw.  It  Is  not  a  deter- 
mination whicb  can  be  made  tbe  basia  «f 
proceedtogs  in  a  court  other  than  that  in 
which  tiie  Judgment  against  the'  corporation 
was  rendered.  Hentlg  t.  James,  22  Kan. 
326;  HoweU  t.  Manglesdorf.  88  Kan.  194^ 
5  Pac.  7S9.  Tbe  only  purpose  and  object  of 
the  proceeding  is  to  autborize  tbe  issuing  of 
en  execution  against  property.  Beyond  that 
the  finding  and  order  of  the  court  do  not  go. 
In  prlnd^a,  we  see  no  dlffM«nce  iMtwaen 
such  a  proceeding  agafjiat  the  estate  of  a 
deceased  stochbolder  and  an  appQcatton  for 
an  execution  on  an  ordinary  Judgment 
a^alnat  tbe  aduUntetiator  in  his  (^clal  ca- 
pacity. It  needs  no  ai^nnnent  -to  show  that 
tbe  common. remedied  by  execntlon  and  at- 
tachment which  are  genecally  available  te 
a  creditor  for  tbe  purpose  of  enforcing  bis 
Judgment  cannot  be  used,  after  tbe  death 
of  the  Judgment  debtx>r,  to  reach  tbe  assets 
of  his  estate.  As  said  in  Stronse  t.  Law- 
rence, 100  jPa.  St  421,  28  AtL  930:  ''If  this 
can  be  done  as  to  one  asset  of  a  decedent* a 
estate.  It  can  be  done  u  to  all,  and  any  cred- 
itor with  a  daim  sufficient  to  absoib  the 
whole  personal  estate  of  a  decedent  can,  by 
process  of  attachment  execution  on  a  Jnd^* 
ment  obtained  after  the  death  of  the  de- 
cedent, appropriate  tbe  entire  estate  to  the 
payment  of  his  debt  to  the  excli^on  of  all 
ethw  creditors."  We  know  of  no  season 
wby  (me  sei^cing  to  enforce  tbe  liability  of  a 
deceased  stockholder  in  ajk  Insolvent  cor- 
poration should  be  put  iu>ob  a  more  farora- 
ble  footing  tban  an  ordinary  Judgment  cred- 
itor of  the  deceased.  The  law  contemplates 
that  all  general  creditors,  taavlng  demands 
of  the  same  claaa  against  the  estate  of  a  de- 
ceased person,  shall  be  upon  an  equality, 
and  shall  be  paid  pie  mta  out  ot  the  estate. 
In  tbe  due  coarse  of  Us  administration  In  tbe 
probate  court  It»  permit  an  execution  to 
be  issued  a«abist  the  assets  of  an  estote  in 
the  bands  oX  an  adminlslmtor,  in  favor  of 
any  .creditor  w  clainmnt,  would  .do  Tlol«nee 


to  tbe  whole  spMt  of  the  law  ooneenUng  the 
settlement  of  the  estates  of  deceased  per- 
sons, and  would  result  in  an  unwarranted  In- 
terruption of  any  orderly  administration.  If 
It  be  si^ested  that  tbe  order  of  the  court 
need  not  be  carried  out  by  the  actual  tssn>> 
ance  and  service  of  tbe  execution,  tbe  query 
arises,  tor  wbaX  purpose  was  the  order 
made?  If  it  Is  not  to  be  enforced,  why  this 
useless  expense  to  the  estate?  We  are  clear- 
ly of  the  opinion  that  this  summary  remedy 
Is  not  available  In  such  cases.  Tbe  or- 
der of  the  court  awarding  execution  wUl  be 
reversed,  and  tbe  cases  remanded,  with  dl- 
seetlons  to  oTerrule  the  mottona  for  scceeiH 
tton.   All  the  Judges  ooDcnrring. 


JANES  T.  WILKINSON  et  aL' 

(Gomt  of  Appeals  of  Kaawis,  Northern  Dqyait- 
ment  O.  D.    Nov.  XL  1895J 

FCBLIO  IiANDB — 'RaILBOAD  QrAHT— -flUOB  Fsfr 
EMPTIOM    IfOOATlOH  —  VaLIDITZ   OT   f  ATBSI  — 

Bona  FiDX  PuKcHASBB— ApvBBSK  FoasEsaioB— 
Tax  Title. 

1.  By  an  act  approved  July  23,  1866,  con- 
gress granted  to  the  state  of  Kansas,  for  the 
use  of  the  St  Joseph  &  Denver  Oitf  Bailmad 
Company,  alternate  sections  of  public  laadB^ 
designatea  by  odd  nnmbers,  wlthm  a  limit  ox 
10  miles  on  each  side  of  said  road,  to  which  a 
dght  of  pre-emption  or  homestead  settlement 
had  not  attached  when  the  line  of  the  road  was 
definitely  located.  The  map  of  tbe  route  of  tlie 
road  was  filed  with  the  secretary  of  the  interior 
in  March,  1870,  Prior  thereto  one  K.  had  set- 
tled upon  and  filed  a  declaratory  statement,  un- 
der the  pre-emption  act  for  a  certain  quarter 
section  of  land  situated  within  the  limits  of  the 
grant,  and  the  same  was  a  aubsisting  pre-emp- 
tion settioment  and  claim  when  said  map  was 
filed,  hut  was  soon  after  abandoned.  Held, 
that  the  land  so  settled  upon  was  excepted  from 
the  grant,  and  the  railroad  company  was  not 
legally  entitled  to  a  patent  therefor. 

2.  A  patent  lasned  by  the  land  department 
of  the  government  to  said  railroad  company  for 
lands  excepted  from  its  grant  because  of  such 
pre-emption  claim  was  erroneously  issued.  It 
was  Toidable  at  tbe  instance  of  the  United 
Ststes,  and  might  have  been  set  aside  t»y  a 
court  of  equity;  bnt  it  was  not  void,  and  cofr 
reyed  the  legal  title,  which  would  become  abso- 
lute when  vested  in  an  innocent  purcliaser. 

8.  Bxcept  as  against  an  innocent  purchaseE; 
ABA  who  has  a  superior  right  to  land,  and  who 
la  entitled  to  the  oatent  erroneously  issued  to 
another  through  a  mistake  of  law  on  the  part 
(tf  the  officers  of  the  land  department  may 
have  relief  in  equity,  and  the  legal  title  will  be 
decreed  to  be  held  in  trust  for  him.  But  a 
naked  possessor  of  land,  without  higher  claim  of 
right  cannot  gueetion  the  validity  of  a  tltie 
whicb  ia  only  voidable. 

4.  Open,  notorious,  and  exclusive  possession 
of  real  estate,  under  an  apparent  claim  of  title, 
is  notice  to  purchasers  of  whatever  claim  sncb 
pooeesBor  asserts,  and  precludes  any  one  from 
bstnc  an  innocent  ^uicnaser  as  to  him. 

o.  A  tax  deed  is  invalid  and  voidable  when 
issued  witboat  tbe  publication  of  the  final  re- 
demption notice  required  by  statute. 

6.  The  statnte  of  liadtatiMiB  does  not  run 
againat  the  government  and  exclusive  posses- 
sion of  land,  tbe  title  to  which  is  in  the  Uaited 
States,  is  not  sncb  adverse  possession  as  can 
be  made  the  basis  of  title. 
(Syllabus  tv  the  Coozt) 
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Error  from  district  court,  Washington 
countr;  F.  W.  Sturges,  Judge. 

Action  by  C.  H.  Janes,  trustee,  against 
George  E.  Wilkinson  and  another.  Defend- 
ants had  judgment,  and  plaintiff  brings  er> 
ror.  Reversed. 

W.  W.  &  W.  F.  Guthrie,  for  plaintiff  In 
error.  Charles  Smltb  and  3.  W.  Rector,  for 
defendants  In  error. 

GARVER.  J.  C.  H.  Janes  brought  thla 
action  against  George  E.  Wilkinson  and  P. 
J.  Bean  to  foreclose  a  mortgage  on  a  tract 
of  land  Id  Washington  county,  described  as 
the  N.  %  of  the  N.  E.  %  of  section  25,  town- 
ship 2,  range  4  E.,  which  was  executed  by 
the  defendani  Wilkinson  to  secure  the  pay- 
ment of  purchase  money  to  Janes,  as  trus- 
tee, on  a  sale  and  conveyance  of  the  land  to 
Wilkinson  by  E.  N.  Morrill.  The  defendant 
Wilkinson  answered,  alleging  want  of  title 
In  MorrllL  axd  a  failure  of  consideration 
(or  the  note  and  mortgage  sued  on.  Bean 
filed  an  answer  setting  up,  as  specific  de- 
fenses—First, a  doilal  that  either  the  plain- 
tiff or  Wilkinson  had  any  right,  titl^  or  in- 
terest to  or  in  the  land;  second,  title  in  P. 
J.  Bean  by  virtue  of  a  tax  deed;  and,  third, 
adverse  possession  by  bim,  under  a  claim  of 
title,  for  more  than  16  years  prior  to  the 
commencement  of  the  action.  The  plaintiff 
Joined  Issue  upon  these  Answers,  which  upon 
trial  was  determined  In  favor  of  the  de- 
fendants, the  court  finding  that  no  title  to 
or  interest  In  the  land  was  conveyed  by  Mor- 
rill to  Wilkinson;  that  the  mortgage,  con- 
sequently, was  without  consideration;  and 
that  the  mere  possession  of  the  premises  by 
Bean,  without  regard  to  any  legal  right  or 
title  In  him,  was  a  sufficient  defense  against 
any  claim  the  plaintiff  could  make  to  the 
Umd.  On  the  findings  of  tsLCta,  the  court 
gave  Judgment  (or  the  defendants,  which 
is  assigned  as  error  by  the  plaintiff. 

The  special  findings  of  facts  show  that  the 
land  in  controversy  was  situated  within  the 
10-mile  limit  of  the  grant  of  land  made  for 
the  nee  of  the  St  Joseph  &  Draver  City 
Railroad  Company  by  an  act  of  congress  ap- 
proved July  ^  1866,  entitled  "An  act  for  a 
grant  of  lands  to  the  state  of  Kansas,  to  aid 
In  the  construction  of  the  Northern  Kansas 
Railroad  and  Telegraph,"  which  granted  al- 
ternate sections,  designated  by  odd  numbers, 
within  10  miles  on  each  side  of  the  proposed 
road,  but  excepted  all  lands  to  which  the 
right  of  homestead  or  pre-emption  settlement 
had  attached  when  the  route  of  the  road 
was  definitely  located;  that  the  right  of  the 
company  under  the  grant  attached,  if  at  all, 
to  the  land  In  controversy,  March  28,  1870, 
on  which  day  the  company  filed  with  the  sec- 
retary of  the  interior  a  map  designating  the 
route  of  the  proposed  road;  that  on  March 
IS,  1870,  h.  J.  Bean,  then  Lydia  J.  Kyle,  one 
of  the  defendants,  filed  her  declaratory 
statemmt,  under  the  pre-emirtlon  law.  In 
the  local  land  office  fOr  tbe  district  in  which 


the  land  was  situated,  allef^g  settlement  on 
March  11, 1870,  on  the  N.  E.  ^  of  secUon  25, 
township  2,  range  4  E.,  Including  tbe  land 
In  question;  that  she  continued  to  reside  on 
and  Improve  said  land  from  March  11,  1870, 
until  about  November  3,  1871,  when  she 
made  a  homestead  entry  on  the  S.  V&  of  said 
and  thereafter  perfected  such  entry;  that 
some  time  in  1872  the  defendant  P.  J.  Bean 
moved  upon  and  took  possession  of  the  N. 
^  of  said  quarter  section,  and  from  that 
time  until  tbe  time  of  the  trial  of  this  case 
continued  to  occupy  and  Improve  the  same; 
that  <m  Octob^  80,  1878,  P.  J.  Bean  made 
an  entry,  under  the  timber  culture  act,  for 
said  tract  of  land,  which  was  thereafter  can- 
celed by  tbe  commissioner  of  tbe  general 
land  office,  but  for  what  reason  does  not 
appear;  that  the  land  was  awarded  to  the 
railroad  company  under  the  grant,  and  a  pat- 
ent tho^for  duly  executed,  April  14,  ISSO, 
conveying  the  title  of  the  United  States  to 
said  company.  By  subsequent  conveyances 
the  title  was  vested  in  E.  N.  Morrill,  who 
conveyed  to  Wilkinson.  The  court  farther 
found  that  'the  land  was  sold  for  taxes  in 
1886  for  the  unpaid  taxes  of  1885,  on  which 
■ale  a  tax  certificate  was  duly  Issued  to  the 
purchaser;  that  thereafter  P.  J.  Bean  ob- 
tained an  assignment  to  himself  of  the  eer- 
tfficate,  and  on  Sept^nber  9, 1889,  took  a  tax 
deed  therefor  from  the  county  clerk;  and 
that  no  final  redemption  notice  was  publish- 
ed as  required  by  law. 

The  trial  court,  witbont  determining  what 
If  any.  Interest  P.  j'.  Bean  had  in  the  land, 
other  than  mere  possession,  held  that  the 
patent  issued  to  the  railroad  company  was 
void,  and  did  not  convey  the  title  to  the 
land;  that  no  title  or  Interest  consequratly, 
was  ever  vested  In  the  subsequent  grantees; 
that  the  deed  from  Morrill  to  Wilkinson 
having  conveyed  no  title,  the  consideration 
for  the  mortgage  wholly  failed;  and  that 
"said  Bean,  at  the  commencemoit  of  this- 
action,  before  and  since,  being  In  possession 
of  said  premises,  and  being  made  a  party 
hereto.  Is  entitled  to  show  that  whatever  his 
claim  or  title  is.  even  if  that  of  possesalon 
only,  It  Is  superi(H-  to  any  title  or  claim  of 
plaintiff."  In  these  conclusions  we  think 
the  court  erred.  They  are  all  based  upon 
the  erroneous  assumption  that  the  patent 
which  was  issued  to  tbe  railroad  company 
was  absolutely  void,  and  conveyed  no  tltla 
Under  the  facts,  as  found,  tt  Is  dear  that 
the  land  was  erroneously  patented  to  the 
railroad  company.  It  Is  equally  clear  that, 
if  the  timber  culture  entry  of  Bean  was  can- 
celed on  the  ground  that  It  conflicted  with 
the  grant  such  action  on  the  part  of  the 
land  department  was  also  erroneous.  Tbe 
right  of  the  beneficiary  undw  this  grant 
must  be  determined  as  of  the  time  when  the 
map  of  the  d^nlte  location  of  the  line  of 
the  road  was  filed  with  the  secretary  of  tbe 
interior  as  required  by  the  act  In  this 
case  that  Is  found  to  have  been  March  28L 
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1S70.  At  that  time  Lydla.  T.  Kyle's  right  to 
pre-emption  settlement  had  attached,  and 
tbe  land  was  thereby  excepted  from  the 
grant  Van  Wyck  v.  Knevals,  106  U.  S.  360. 
1  Sup.  Ct  836;  Railroad  Co.  v.  Dnnmeyer, 
113  U.  S.  829,  5  Sup.  Ct.  566. 

Notwithstanding  the  fact  that  the  land  waa 
thus  excepted  from  the  grant.  It  sttU  contin- 
ued to  be  a  part  of  the  pnhUc  domain,  and  un- 
<ler  the  Immediate  supervision  and  control  of 
the  land  department  Until  April  14,  1880, 
vphen  the  patent  was  tssned,  tbe  legal  title 
remained  In  the  United  States;  tbe  land  was 
not  disposed  of,  nor  segregated  from  other 
public  lands  for  any  specific  purpose.  When 
applications  should  be  made  therefor  under 
any  of  the  various  acts  of  congress  provid- 
ing for  the  disposal  of  the  public  lands,  the 
officers  of  the  land  department  were  Invested 
with  full  authority  to  Inquire,  and  exclusive 
right.  In  the  first  place,  to  determine,  which 
applicant  was  entitled  to  the  patent  It  mat- 
tered not  whether  tbe  application  was  made 
under  the  pre-emption,  homestead,  or  other 
seneral  acts  of  congress,  or  under  a  grant 
such  as  that  considered  In  this  case.  In 
every  case  tbe  decision  of  these  officers  was 
called  for.  They  were  required  to  act  upon 
tbe  applications  made,  and  to  issue  a  patent 
to  tbe  one  appearing  to  them  to  be  entitled 
thereto.  It  admits  of  no  question  whatever 
that  lands  not  included  within  this  grant 
because  of  the  attaching  thereto  of  a  pre- 
emption claim,  were  subject  to  tbe  disposal 
of  tbe  land  department  Its  authority  In 
that  regard  Is  clearly  and  specifically  pre- 
scribed by  the  several  acts  of  congress  re- 
lating to  the  pnblic  lands.  If  lands  attempt- 
ed to  be  conveyed  had  been  previously  dis- 
posed of,  or  if  they  had  been  set  apairt  by 
competent  authority  for  a  specific  use,  and 
bad  thus  passed  beyond  the  control  of  the 
land  department  such  attempted  conveyance 
would  be  a  nullity,  and  the  patent  would  be 
held  void  in  any  proceeding  wherein  tbe 
question  of  its  validity  might  arise.  It 
would  be,  in  legal  effect  the  same  as  an  at- 
tempted conveyance  of  a  tract  of  land  by  a 
party  who  had  no  title  or  Interest  therein. 
By  the  application  of  this  principle,  tbe  pat- 
eats  were  h^d  to  be  void,  because  the  lands 
Included  were  not  subject  to  disposal  by  the 
land  department  in  Wilcox  v.  Jackson,  13 
Pet  498,  where  tbe  land  bad  previously  been 
reserved  for  a  military  post;  In  Best  v. 
Polk,  18  Wall.  112,  wh«re  the  land  bad  be«i 
appropriated  and  reserved  for  an  Indian; 
and  in  Doolan  t.  Carr,  125  U.  S.  618,  8  Sup. 
Ct  1228,  where  the  land  was  embraced 
within  the  limits  of  a  disputed  Mexican 
grant  In  these  and  other  like  cases  the 
patents  were  held  to  be  void,  not  simply 
because  tbey  were  issued  to  poisMis  who 
were  not  entitled  to  them,  but  because  the 
land  dei>artmeot  was  without  authority  to 
if«ue  a  patent  to  any  person  whomsoever; 
there  was  no  Jurisdiction  of  tbe .  uibjfect* 
V42P.D0.7— 47 


matter,— the  land.  The  disttnctlon,  however, 
is  clear  and  w^l  defined  between  such  cases 
and  the  case  under  consideration.  Here  It 
Is  conceded  that  It  was  proper  a  patent 
should  be  Issued  to  one  legally  mtltled  there- 
to, and  It  Is  only  objected  that  the  railroad 
company  was  not  shown  to  be  the  one  so  en- 
titled. The  correctness  or  incorrectness  of 
a  decision  or  Judgment  has  nothing  to  do 
with  Jurisdiction,  which  is  simply  the  power 
to  act  upon  the  particular  subject-matter  to 
be  affected.  This  authority  to  act  existed 
in  this  instance,  and  tbe  land  department 
consequently  had  Jurisdiction  over  the  mat- 
ter of  the  Issuance  of  the  patent 

It  necessarily  follows,  therefore,  that  the 
patent  in  this  case  was  voidable,  not  void, 
and  might  have  been  canceled,  at  the  instance 
of  the  United  States,  at  any  time  before  the 
title  passed  to  an  innocent  purchaser;  but  It 
conveyed  the  legal  title  to  the  land,  and 
vested  In  the  railroad  company  and  subse- 
quent grantees  a  title  which  was  good  against 
all  the^  world,  except  against  tbe  United 
States,  or  one  showing  a  superior  equitable 
tiUe.  U.  S.  V.  Schurz,  102  U.  8.  378;  Smelting 
Co.  V.  Kemp,  104  U.  S.  636;  Steel  v.  Refining 
Co.,  106  U.  S.  447, 1  Sup.  Ct  389;  U.  S.  v.  Wi- 
nona &  St.  P.  B.  Co.,  15  C.  C.  A.  96,  67  Fed. 
948.  In  the  case  last  cited  tbe  United  States 
drcnit  court  of  appeals.  Eighth  circuit  had 
under  consideration  the  question  whether  a 
patent  Issued  under  circumstances  similar  to 
those  in  this  case  waa  void  or  voidable,  and 
the  whole  subject  was  ably  and  exhaustively 
discussed  by  Mr.  Justice  Sanborn,  who  de- 
livered the  opinion  of  the  court  In  the 
course  of  the  opinion,  speaking  of  tbe  author- 
ity of  tbe  officers  of  the  land  de[>artment  to 
pass  upon  the  right  of  the  railroad  company, 
under  the  grant  to  any  particular  lands,  he 
said:  "In  deciding  this  question  they  neces- 
sarily consider  whether  or  not  the  railroad 
company  had  so  tar  complied  with  the  acts 
granting  tbe  lands  that  It  had  earned  them; 
the  character  of  the  lands  themselves,  and  the 
class  to  which  they  belonged;  the  map  of 
the  location  of  the  line  of  the  railroad;  the 
homestead  entries  and  the  pre-emption  fil- 
ings that  were  tben  npon  the  lands;  the  can- 
cellation of  all  these  entries  and  filings  that 
had  been  made;  and  finally  the  legal  effect 
of  all  these  and  all  other  material  facts  upon 
the  claim  of  the  railroad  company  to  receive 
the  lands  under  the  acta  of  congress.  It  now 
appears  that  tbey  were  mistaken  as  to  the 
legal  effect  of  these  facts,  but  tbe  question 
they  decided  was  one  which  tbe  acts  of  cod' 
gross  authorized  and  required  them  to  oe- 
clde, — one  which  they  were  obliged  to  decide 
before  they  issued  their  certificates;  and, 
although  their  decision  and  their  conveyan- 
ces evidenced  by  these  certificates  may  be 
voidable,  th«y  are  not  absolutely  void.  They 
are  Impregnable  to  collateral  attack,  and  they 
convey  the  legal  title  to  the  lands  to  the 
Stat*  and  Its  grantees." 
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If  a  patent  tifta  been  motmnaOj  tamed, 
throu^  fraad.  mistake,  or  wiobb  vlewa  of 
tlie  law,  to  one  partr,  •wbm.  aaotber  was 
legally  entitled  to  It,  a  oonzt  nt  ««aitr 
may  grant  rrtleC  fey  adjudciac  t>»  legal 
title  conveyed  1^  tbe  patent  to  fee  bdd 
lu  trust  for  the  oao  wb*  has  tbe  better 
rifrbt  to  It  Railway  Ca  t.  Noyea,  25  Kan. 
340;  Jobnfwn  t.  Towsley,  13  W«U.  12-8»; 
fahei)Iey  t.  Cowan,  81  U>  8.  830;  Steel 
Rpflnlog  Co.,  106  U.  8.  447,  1  Sup.  Ct  S8B. 
Or  tbe  patent  may  be  caneeM  at  tbe  inlt  «C 
the  KOTerument  Bat  an  Imuxwat  purcliaaer 
of  tbe  title  will  be  protected  erea  agalM*  tbe 
govemment.  U.  S.  Borlli^^flti  4e  M.  ft. 
R.  Oo.,  08  U.  S.  834;  Colorado  Coal  *  iron 
Co.  T.  U.  S.,  128  U.  a.  807.  S  Sop.  Ct  131;  U. 
S.  T.  Galifomla  &  0.  Land  Oo.  148  U.  B. 
31,  13  Sup.  Ct  45S;  U.  8.  t.  Winona  «  St 
P.  B.  COn  15  a  a  96,  67  Fed.  But 
by  no  proceeding,  either  In  law  or  In  etiulty, 
can  a  mere  voidable  title  be  qoeadoned  «r 
set  aside  on  bebaU  of  one  who  dees  not  riiow 
la  blmself  a  suporiw  equitable  «r  legal  title. 
A  mere  trespasser  or  Intruder  won  t&e  praah 
ises  haa  no  standing  In  oowt  for  any  sueb 
purpose.  One  may  invoke  the  reUef  yrtkSi 
a  court  of  equity  can  give  In  audh  caaea  on^ 
upon  tbe  ground  that  he  baa  a  legal  rl^t  to  tba 
title  If  tbe  voidable  title  were  o«t  of  the  way. 
ItlsnotgnfBclent  ft>r  him  to  rely  merely  iqictt 
tlie  fact  that  the  title  was  liopnvetiy  awarded 
to  the  grantee  named  in  the  instrament  of  oob* 
veyance.  Baton  v.  Giles,  5  Kan.  24;  BonUum 
V.  surkey,  41  Kan.  60^  21  Pac.  024;  Ard  t. 
Pratt.  43  Kan.  4l»,  23  Pac  016;  Stark  t.  Stam. 
(!  Wan.  402-41S;  Wirth  t.  Biansrai.  08  U.  S. 
lis;  Steel  t.  Beflnlng  Co.,  106  U.  fi.  447- 

4. ->4.  1  Sup.  Ct  380;  Bohall  v.  Dilla,  114  U. 

5.  47,  6  Sup.  Ct  782;  Lee  v.  Johnson,  116  U. 
S.  48,  6  Sup.  Ct  2^  To  overcome  tbe  tttic 
conveyed  by  tbe  patent  &nd  through  the  snb- 
aeiiuent  conveyances  vested  In  WUklnsoo,  It 
must  have  been  shown  tbat  Wilkinson  was 
not  In  the  position  of  an  Innocent  purchaaer, 
and  that  conseQuently  tbe  title  waa  voidable 
as  to  lilm;  and  that  Beau,  l>elag  Qnallfled  to 
make  a  timber  culture  entry,  had  so  oonqdied 
with  the  provisions  of  that  act  as  to  b«  Oh 
titled  to  the  patent  which  be  waa  prevented 
from  acquiring  by  the  enoneoua  auoeUatlon 
of  his  entry.  Bis  mm  posseashMi,  wltbrat 
title.  la  without  avail  gainst  the  holder  of 
the  legal  title,  notwithstanding  such  title 
may  be  voidable  at  tbe  Instance  of  its  gran- 
tor. FosB  V.  Hinkell,  78  Cal.  IBS,  20  Paa 
3i)3;  Hoofnagle  v.  Anderson,  7  Wbei^  212; 
0<)<>per  V.  Roberts,  IS  How.  178;  Fittnch  t. 
Fyan,  03  U.  S.  16ft 

If  Bean  waa  in  the  apeat^  notDrloos,  and 
excIuRlve  possession  <tf  the  land,  under  an 
apturt'nt  claim  of  ownenhlp,  mich  posetes- 
sliin  was  notice  to  purchasers  of  wbntever 
flaim  he  af>i)ei*ted,  whether  legal  or  equi- 
table; and  if  lie  had  the  equitable  title, 
by  reason  of  his  conq^llance  with  the  timber 
culture  act.  which  he  asserted  as  hia  right  to 
IHiftKi'sslon,  aud  wns  eutitkd  to  the  patent. 


ao  (me  ondd,  ma  agatast  hlai,  datm  to  i 
tamoco^  paremMr.  JcSmacm  y.  Chirk.  18 
Kan.  157-164;  School  DIst  t.  niyior,  lU  Kan. 
887;  VOxv  V.  Fee,  38  Ka&  683-680,  7  Vac 

Under  tbe  flnflhiBi  of  tact  made  by  the 
oourt  tba  tax  deed  waa  Invalid,  for  tbe  rea- 
scn  that  no  pnbUotlaii  was  made  of  the  stat- 
vioty  notlae  ef  the  Itate  when  tbe  tend  would 
be  deeded  tf  net  mdecHsed,  and  It  fmlsbed 
ne  deCuBB  in  thla  case.  Neltber  do  we  think 
the  AKt  ihat  Sean  took  assignment  of  the 
ee*tlAaale  feBUsd  on  the  sale  of  tbo  femd  for 
tucee,  sni  aecBpled  a  taa  deed,  can  be  heM 
te  ps^uAee  taff  ether  rJgkt  or  Interest  be 
may  at  tbe  ftne  have  bad  In  the  land.  It 
doas  aot  ^9aiv  tfmt  be  ms  la  any  way  re- 
^wnslWs  for  the  aoscwmaant  of  tbe  land  tat 
taatatkm,  er  that  be  accepted  the  deed  for 
any  otkar  parpoee  than  to  avoid  tbe  preju- 
dice vUeta  ml&t  iwidt  to  bis  Interests  by  Its 
poaalag  into  othv  hands. 

'Out  datm  1^  «dnne  poaeesMon  cannot  be 
malBtataed.  nie  oourt  <«md  -Oiat  Bean  was 
In  possession  of  the  land  oonthnioasly  from 
some  t&aeia  UTS  nntU  tbe  time  «r  tbe  trial. 
TtdB  action  waa  commeneed  KovemlxT  11, 
mid,  Bot  OK  the  title  was  In  the  govem- 
matt  until  the  pateitt  iaaned.  Aprfl  14,  ISHO^ 
kta  poosesaiwi  ontU  then  waa  not  aurb  as 
would  ever  ripen  Into  a  UUe  which  cnuld  be 
aaaerted  against  tbe  United  States,  or  made 
the  basis  at  a  title  against  sidnequeirt  crran- 
tsas.  lUgtatB  cannot  be  acquired  In  public 
lands  by  iRatates  of  Undtatlon.  Wood  v. 
Ratttoul  Oa,  U  Kan.  324-«IS;  Oakamith's 
Lessee  r.  Johnston,  82  U.  B.  343. 

We  bold,  therefore,  that  under  tte  findings 
of  facta  tbe  defendants  irare  not  entllled  to  a 
Judgment  In  their  favor.  We  do  not  faow- 
erer,  fed  Justlfled  In  sa;1og  that  Judgment 
upon  the  dndlags  should  be  rendered  for  the 
pbUntlir  &  foredoBure  of  hta  mortKaf^e, 
and  barring  Bean  teom  aH  further  Interest 
in  or  title  to  the  land,  as  ui^ed  by  counsel 
ftar  ibe  plaintUF.  Tbe  record  does  not  coo- 
tain  the  evidence  end  tbe  flnAnga  are  silent 
iQKm  certain  facta  which  are  material  and  ps- 
ssntlal  to  the  detamlnatScn  of  the  rights  t.f 
these  parties.  U  Bean  was  in  fbct  and  la 
law  entitled  to  the  patent  to  this  land,  and 
tbe  plaintiff  dees  not  occupy  tbe  position  of 
an  innocent  holder  of  the  lefnl  tlHe.  we  think 
an  (q)pMtaetty  should  be  given  to  dww  soc^ 
fiKts.  The  Judgment  will  be  reroraed,  and 
tbe  case  r«nanded  for  a  new  trial  All  tbe 
Judgsa  omcurrlng. 


LONG  ISLAND  INS.  CO.  t.  OBBAT  WEST- 
ERN MANUF'6  CO. 
(Court  of  Appeals  of  Kansas,  Northcm  DeOUt- 

ment,  C.  D.    Not.  11,  1805.1 
VoBBiBH  iRftt'RANce  CoHPANiis — Sbrticb  or  Pbo- 

CESS— IX^I  HAXCE  PotlCI R8— W AITISO 

Conditions — Damages. 
1.  When  a  foreiini  Insurance  company  haa 
filed  with  the  suiierintenileut  of  insunincv  of 
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thfsntate,  aa:  rc«iteed  br  tte-rtaMe,  fta  wiitt- 
t«n  .oMwent  Uut.an  actiim  -may  Ae  roommanced 
against  it  by  the  Bervtce  of  orocess  upoa  Bucb 
BUperiDtendpnt,  and  it  thereaftCF  "does  bosiness 
ia  tUs  -state  beauB»>4Kf'  tke'ipesmlMloii^o  ob- 
tained,  it  ia  eatefved  AKnQ-aneatiankig.tlM  jjaiis- 
diction  of  a  ccurt  aoqnired  py  the  iunance  of  a 
atmmioiu  to,  and  Ita  aerrice  on,  the  Bapertotend- 
CBt'of  InauTaBce.'iii'tbe  'form'aBd  'nuntBer  pre- 
aeribed  by -anchtatatarta. 

2^It  .to  firopor.  in  aD  action  against  aach 
«ompuiy,'for  the  clerk  of  the  court  in  which  the 
action  is  comnrenced  -to 'direct 'the  aiimmons  to 
the  M^eriiiteMtet  >•<  taaaEanoe,  inatead  of  to 
dw  •hadff,-4a.iD  oadiaaxT  caae^  to.£erward'  the 
aamedirectb'-  to  the  auperiotanden^  and  for  the 
latter  to  Indone  tliereon  on  ackno^edgment  of 
the  aeiTtoe,  tmA  make  vetazn  tfaeRof  'to  the 
elerk. 

S.  A-general  prOTiaion  In  a  policy  of  Inaur^ 
ance  that  no  oiBcer  or  agent  of  the  company  Is- 
antni;  It  ^hall  tore  power' to  "waire  any  of  the 
«oBditk»u  of  the  palicy.  naleM  sneh  mJTer  be 
in  writiag,  ia  maainy,  and  doae  not  pn>teet  the 
ooinpany  from  a.paiol  waiver  made  by  a  .gen- 
eral a^ent. 

4.  The'pMtttffi  ln>an  action  bronght  on  a 
cMitntct  -of  iasnaaBee,  to.cecover  for  a  loas  by 
flre,  cannot  recoTer  damagea  ajB  for  a  total 
loBs  when  all  the  evidence  in  the  caae  shows 
tiiat,  18  to  pait  -of  the  propert7,  the  hwa  vas 
only  paitfaL 
(Srllakn  lir-lfev  Ooub) 

Brnir ''ftinii  dtstrlct  conrt,  R^pilldlc  conntr; 
F.      StnrgeB, 'Judge. 

Action  the  Great  Western  Mannfacturlng 
Company  agafint  'the  Long  Idand  Iiumrance 
Company.  '  FlainttlF '  bad  Judgment,  and  de- 
fendant'brtngs  error.  Reversed. 

EL  M.  Jaekton.  for  plaintiff.  In  cfMT.  :J.  F. 
doaer  £»r  ttefapdant  in  i«m>r. 

GABTBH,  J.  The  owitBtfm-By  hi'  ttala  vaee 
Is  over  the  itght  to'  recover  for  a  loss  by  'flre, 
nndw  «  policy  of  InnraBoe  tesaed  by  the 
Iicng  Xslaad  luoraace  Oompany,  imAar  date 
of  Marcb  32,  IMO,  tasailRg  one  Gharlss  V. 
Neerman  asainst  km  or  damase  by '  iflce  «n 
certain  mfil  nsadikieiy  alleged  to  bcM  tnen 
destroyed  by  flre  on  tbe  12tb  day  «f  .>Apill, 
UIOO.  AfMr  '  ttie  flte,  Neerman  '  tsanifierred 
«nd  '«Ba^ed  all  his  Interest  4n  and  rt^ite 
mder  -fihe  iKriloy  to  the  Great  Weetem  Uan- 
infaeearlng  Company.  plalntlflT  betow.  TMs 
action  was  eoiaraenced  August  28,  1800,  and 
«  summODS  In  the  ordinary  form  of  a  sma- 
mons'imn  tasoed  tiy  Hbe  devk  of  the  dUstiict 
court  of  BepoUHc  oouaty,  directed  -sud  trans- 
oittted  to'tte  siqmlnteDdfflit  «f  lammoe,  by 
whom  MTTlce  was  daly  acknovtecUred,  and 
tbe  auBanaHe,-iiilth  Us  return  thereon,  return- 
ed to  and  ffled  In  aald  court.  Tbe  Jurledtc- 
tloii  'Of  the  oDvrt  was  questioned  by  the  tn- 
•nraaee  oowpanytfy  a  motion  to  qna^  the 
smamaM.  This  objection  ^ras  ovetroled,  and 
tbe  -eaae  T»oeeede4  to  trial  and  Judgmmt 
against '  the  tusnnuice  company.  The  sum- 
mona  Is  nttaeked  becauee  It  was  directed  to 
tbe'niperlntendeBt  ef  Insurance,  Instead  of 
to  an  officer  authorized  by  law  to  make  serr- 
lor  of  a  sunnuoas,  and  the  •ser?lce  is  objected 
to  becatwe  made  by  direct  transmission  of 
tbe  aommona  bsr  tiie  clerk  Of  the  court  to  -the 
■ap^tcodsnt  It  la  admitted  that  the  de- 


imdant  la  A  fbrc^pn  tosusanoe  vsmpaay  au- 
thorlaedto  A>  bualaeaa  in tids -ataAe^ axtd that 
It  duly  .-filed  hi, tbe  liauraiice . Agtantiront ■  Ita 
wiMten  reonaent,  aa-veqalred  by:1te:a4atvte^ 
'^that  AClkBi  inmy- jbe  .oommenced  iSEEdnBt  •each 
oeaqpany  ••  '*  *  :by-aarvfce  «rf -pioccas  on 
Oe  wpcidntendtnt  of  bnunace  of  this  state." 
CouBBcl  for  piaintlfr  hi  enor,  in  his  brief, 
Bflates  Us  objection  to  the  aanmioaa  as  fol- 
knas:  **The  true  conatmctioai  of  auefa  atatote 
la  that  the  summons  must  be  lasued  to  the 
BbetUt,  as  otherwise  required  by  the  Code, 
and  by  him  served  on  tlie  snpeclatendeut,  up* 
on  service  of  which  the  superintendent  must 
notify  the  company  of  snch  summons.**  TUm 
objection  stands  In  the  faee  of  the  poeitlTe 
and  anequlTOcal  dlrectlan  of  a&>statate,  and. 
If  sostalned,  wonld  requhv  the  oourt  to  snb- 
atttnte  a  parttoular  form  ot  asmuous  and 
manner  of  service,  whoi  tiie  legiadature  has 
clearly  said  that  aaotber  fmrn  and  manner 
should  be  adoptdd.  The  saaie  aectton  of  the 
statute  which  prorUes  ttet  Jurisdiction  aball 
be  aoqnired  by  service  of  smomons  on  the 
superintendent  of  Inauraece  also  directs  what 
BtaaU  be  tbe  form  and  manner  aoch  eenrlce. 
The  language  ej  the  statute  Is:  "The  sum- 
mons shall  be  directed  to  tbe  superintendent 
of  insumnce,  and  shall  require  the  defendant 
to  answer  1^  a  certahi  day  not  leas  than  40 
days  from  Its  date.  Soeh -summons  shall  bo 
forthwith  forwarded  by  the  deck  of  tbe  coiut 
to  the  superintendent  of  Insnmnoe,  who 
ahali,"  etc  Gen.  St  1889,  pur.  S334.  It  Is 
not  disputed  tltat  the  legislature  has  the  right 
to  provide  upon  what  terms  and  conditions  a 
foreign  Insurance  company  may  do  business 
In  this  state.  Having  formaUy  and  voluntari- 
ly assented  to  the  condltlonB  Imposed,  and 
having  agreed  that  Jurlsdictton  might  be  ob- 
tained ki  an  action  bron^t  against  It  In  the 
aaamter  provided  by  the  statute,  and  having 
done  business  In  tbe  state  under  the  permie- 
•«ian-iso  :gianted.  It  cannot  when  brought  into 
osmrt'by  process  Issued  and  served  In  strict 
complianee  "with  the  statute,  question  the 
vuffleieacy  orraalldity  of  snoh  service.  A  slm- 
thtr  objection  was  censlelered  by  this  court 
:jn  Cbe'icaBe  of  Ensuiance  Co.  t.  Hall  (Kan. 
App.).ftl  Pac.  ee,  and  tlie-vtiidtty  of  «he  serv- 
ice saabilned.  We  aee-no-reaaon  to  ^ngo 
tbe  -slcnra  leqrowdd  to  -tte  tqiMsn  In  that 
case. 

The  next  question  raised  ie  -mB  'to  the  right 
'Of  ttoe  Insured  or  bds  ttnlgoee'to  teoover,  in 
anyeveat  undw  the  -poMey.  >  U  Is  contended 
on  beh^  of  the-[dalntlff  1n>«rDr'ttet  the  in- 
terest'^ Neerman  in  the  prei>erty  Insured 
was  not'traly  stated  In  the  pdUcy,  that  he 
was  net  the  absi^ute  owner  thereof,  and  that, 
ttaerefbre,  tmder  the  terms  «f  the  policy,  the 
contract  of  Insuranice  was  avvlded.  It  aj^ 
pears  fnaa  the  Hcord  tfaat  Neetman,  a  short 
time  before  the  Insurance  was  irrttten,  pur- 
tehased  the  mill  machinery  from  the  Great 
Weston  Manufaccortag  Compare  under  a 
oontract  or  agreement  provldbqe  fOi  payment 
.aerator  In -Inatallmeats,  and' that  nntU  folL 
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paTment  was  made  the  legal  title  was  to  re- 
main In  the  render.  At  the  time  of  the  fire 
Bomethlng  over  91,100  remained  unpaid  on 
the  contract  No  written  application  was 
made  for  the  Insurance,  bat  the  policy  con- 
tained, among  others,  the  following  condi- 
tions: "This  entire  policy,  unless  otherwise 
provided  by  agreement  Indorsed  hereon  or  at- 
tached hereto,  shall  be  void  •  •  •  If  the 
interest  of  the  Insured  be  other  than  nncondl- 
tiooal  and  sole  ownership,  *  *  •  or  If  the 
subject  of  Insurance  be  personal  property, 
and  be  or  become  incumbered  by  chattel  mort- 
gage." The  policy  also  contained  the  provi- 
sion that  no  officer,  agent,  or  other  represent- 
ative of  the  company  should  have  power  to 
waive,  or  be  held  to  have  waived,  any  con- 
ditions or  provisions  of  the  policy,  unless  the 
waiver  be  written  upon  or  attached  thereto. 
There  la  no  material  conflict  In  the  evidence 
as  to  the  facts  and  circumstances  surrounding 
the  writing  of  this  policy.  Radford,  the  local 
agent  of  the  insurance  company  who  wrote 
the  Insmtince,  understood  at  the  time  the  risk 
was  taken,  and  before  the  policy  was  deliv- 
ered by  him,  the  nature  of  Neerman's  interest 
in  the  property;  and  he  was  then  informed 
thnt  it  was  only  partially  paid  for,  that  It 
had  bera,  purchased  under  a  contract  of  sale 
which  provided  for  the  retention  of  the  title 
by  the  vendor  a%  security  for  the  deferred 
payments,  and  that  Neerman  was  not,  and 
did  not  claim  to  be,  the  unconditional  and 
sole  owner  of  the  property.  Comuel  for 
plaintiff  In  error  daims  that  such  knowledge 
of  the  agent  cannot  aid  in  avoiding  the  for- 
feiture provided  for  by  the  express  terms  of 
the  policy;  that  the  conditions  of  the  policy 
as  to  ownership  cannot  be  held  to  have  been 
waived  unless  such  waiver  was  indorsed  on 
01  attached  to  the  policy.  With  this  conten- 
tion we  cannot  agree.  There  is,  of  course, 
much  force  in  the  argument  that  one  claim- 
ing under  a  written  policy  of  Insurance  la 
bound  by  whatever  representations  or  Umlta- 
tlons  of  authority  appear  therein  with  refer- 
ence to  any  particular  agent  or  class  of 
agents.  So  long  as  such  express  limitations 
are  with  reference  to  matters  concerning 
which  the  parties  may  legally  contract,  there 
would  seem  to  be  no  valid  reason  why  each 
party  should  not  be  conclusively  presumed  to 
have  knowledge  thereof,  nor  why  his  rights 
and  obligations  shoold  not  be  measured  there- 
by. The  role  Is  well  settied  that  the  act 
of  an  agent  does  not  bind  his  principal  when 
the  perBon  dealing  with  the  agent  has  express 
notice  that  the  agent  has  no  power  to  do  that 
particular  thing.  This  principle  has  often 
been  applied  in  contracts  of  Insuiance,  and 
insurance  companies  held  not  bound  by  the 
contracts  or  acts  of  local  agents  after  the  is- 
suance and  delivery  of  ix)Ueffe8  containing  ex- 
press limitations  of  authority.  To  this  effect 
are  most  of  the  cases  cited  by  counsel  for 
plaintiff  in  error,  and  this  is  the  principle 
wliioh  underlies  the  decision  of  the  court  In 
Insitnince  Ca  t.  Gibbons,  48  Kan.  15,  22  Fa& 


1010.  In  that  caw  the  coort  held  Uiat,  ss 
the  insured  relied  upon  an  aguit  having  only 
limited  powers,  the  company  was  not  botmd 
by  a  waiver  ot  the  conditions  of  the  policy 
the  agent,  when  the  policy  itself  gave  notice 
that  such  waiver  could  not  be  made  by  him. 
Conceding  the  correctness  of  the  mle  thus 
announced  In  Insurance  Co.  t.  Gibbons, 
though  it  seems  to  be  questioned  in  the  sub- 
sequent case  of  Insurance  Co.  v.  Gray,  43 
Ean.  487,  23  Fac.  037,  it  does  not  aid  the 
plaintiff  In  error  in  this  case.  The  policy  un- 
der consideration  Is  sweeping  In  Its  limita- 
tions of  authority,  and  provides  that  there 
can  be  no  waiver  by  any  officer  or  agent  of 
the  company,  unless  In  writing  indorsed  upon 
or  attached  to  the  policy.  Such  an  attempted 
llmltaticm  of  the  power  ot  all  agents  of  a 
company,  which  can  act  only  through  agents, 
la  quite  different  from  the  restriction  of  the 
authority  of  a  particular  agent  or  cBtss  of 
agents,  and  the  Intmstlng  of  the  execution 
of  the  excepted  things  to  certain  general  of- 
ficers of  the  company.  It  Is  well  settled  by 
the  declsloiu  of  the  courts  ctf  this  and  other 
states  that  such  a  sweeping  limitation  of  the 
powers  of  the  agents  of  a  corporation  Is  nn- 
i  gatory,  upon  the  principle  that  one  of  the  par- 
ties to  a  written  contract,  wiilcb  Is  not  re- 
quired by  law  to  be  In  writing,  may  subse- 
quently to  the  making  of  the  contract,  by  pa- 
rol agreement,  waive  any  of  the  provisions 
thereof  which  were  Incorporated  therein  for 
his  benefit,  even  though  sncfi  contract  ex- 
pressly provides  that  no  walvor  ahall  be 
made,  unless  In  writing.  Hie  effect  of  such 
limitations  Is  considered  at  length  in  Insur- 
ance Ca  V.  Manger,  49  Kan.  178,  30  Fac  120, 
and  the  authmlties  cited  which  sustain  the 
ivoposltion.  The  court  in  that  case  held,  aft- 
er a  review  of  the  decisions  upon  the  ques- 
tion, that  an  agent,  sudi  as  Radford  was, 
may  bind  his  company  by  a  parol  vralver  of 
the  conditions  of  the  policy,  notwithstanding 
it  expressly  provides  that  a  waiver  shall  not 
be  made  by  any  agent,  unless  in  writing.  It 
is  Idle  to  consider  the  decisions  of  the  courts 
of  other  states,  in  the  face  of  this  decision  of 
our  own  supreme  court  It  Is  also  well  set- 
tied  by  the  supreme  court  of  this  state  that 
in  an  action  vpon  an  insurance  policy,  for 
the  recovery  of  a  loss  sustained  by  fire,  the 
company  is  estopped.  In  the  absence  of  any 
fraud  on  the  part  of  the  Instued.  from  raising 
any  question  as  to  the  validity  of  the  policy 
on  the  grotmd  that  the  interest  of  the  In- 
sured In  the  property  was  not  truly  stated  In 
the  policy,  when  the  agent  who  Issued  the 
policy  and  effected  the  insurance  on  behalf 
of  the  company  was  fully  Informed  as  to  the 
titie  and  ownership  of  the  property,  or  its 
condition  as  to  incumbrances,  before  the  poli- 
cy was  written  or  delivered.  Inatunnce  Co. 
V.  McLanathan.  11  Kan.  633;  Sullivan  t.  In- 
surance Co.,  84  Kan.  170,  8  Fac.  112;  In- 
surance Ca  V.  Barnes,  41  San.  IQh  21  Fac. 
166;  Insurance  Ca  t.  Pesrce,  39  Kan.  S9IS, 
18  Pac.  291;  Insurance  Co.  t.  Gray,  43  Kan. 
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497,  23  Pac.  C37;  iDsurance  Co.  v.  Weeks, 
46  Kan.  751.  26  Pac.  410;  CapUol  Ins.  Co.  v. 
Bank  of  Pleasanton,  50  Kan.  440,  81  Pac. 
10G9.  Upon  the  amhoritr  of  these  cases,  we 
hold,  wben  the  agent,  Radford,  with  full 
knowledge  of  the  intereet  of  the  Insured  in 
the  property,  agreed  to  write  the  insurance, 
received  the  premium,  and  delivered  the  poli- 
cy, and  the  insured  accepted  It,  relying  in 
good  faith  upon  the  validity  of  the  contract 
of  insurance  thus  effected,  that  the  company 
cannot  avcrid  liability  for  a  loss,  because  of  a 
condition  of  the  policy  providing  for  a  for- 
f^ture  in  case  the  insured  was  not  at  the 
time  the  Insurance  was  written  the  uncondi- 
tional and  sole  owner  of  the  property.  The 
nature  and  extent  of  the  Insured's  Interest  In 
the  property  was  made  known  to  the  com- 
pany, and,  if  U  was  not  truly  expressed  In 
the  written  policy  thereafter  Issued  by  It,  It 
was  because  of  its  own  fault  and  neglect,  and 
It  would  be  acting  In  bad  faith  towards  the 
Insured  If  the  company  should  now  be  per- 
mitted to  escape  Uabillty  because  of  such 
omission. 

Another  error  Is  alleged  In  the  assessment 
by  the  court  of  the  amount  of  the  damages 
for  which  Judgment  was  rendered.  The  court 
allowed  as  for  a  total  loss,  and  gave  judg- 
ment accordingly.  Under  the  terms  of  the 
policy,  the  company  was  not  liable  beyond 
the  actual  damage  to  the  property  by  the  Are; 
and  If  such  damage  was  only  partial,  as  com- 
pared to  the  actual  value  of  the  property,  It 
was  liable  for  only  the  partial  loss.  The 
court  found  the  actual  value  of  the  property 
Insured,  and  injured  by  the  fire,  to  be  91,704.- 
S7,  and  gave  Judgment  against  the  company 
for  three-fourths  of  that  amount,  in  accord- 
ance with  the  conditions  of  the  policy.  The 
property  consisted  of  a  steam  engine  and 
boiler,  and  a  large  number  of  other  articles, 
designated  as  "mill  and  elevator  machinery." 
The  evidence  does  not  show  the  value  of 
each  separate  artide.  The  engine,  boiler,  and 
a  number  of  other  articles  for  use  In  connec- 
tion therewith,  were  valued  together  at  about 
$500.  There  Is  nothing  in  the  record  to  show 
how  much  of  this  valuation  was  for  the  holla 
alone.  As  to  all  machinery  other  than  the 
boiler,  the  evidence  shows  a  total  loss;  as  to 
the  boiler,  it  shows  only  a  partial  loss.  The 
proofa  of  loss.  Which  were  made  under  oath 
by  the  insured,  and  sent  to  the  company,  and 
which  were  Introduced  in  evidence  on  the 
trial,  stated,  "The  loss  on  said  property  was 
total,  except  on  boiler,  the  damages  to  which 
amounts  to  abcit  $100."  The  only  direct  evi- 
dence given  uprn  the  trial  as  to  the  damage 
to  the  property  was  that  given  by  Neerman, 
as  follows:  "Q.  Was  the  property  entirely 
destroyed,  or  was  it  partially  destroyed?  A. 
Why,  it  was  a  total  wreck,  with  the  exception 
of  the  boiler,  probably."  The  only  other  evi- 
dence given  upon  the  subject  Is  found  In  the 
deposition  of  John  Wilson,  president  of  the 
Great  Weatem  Manufacturing  Company,  who 
stated  that  be  was  familiar  with  the  ma* 


chlnery  In  question,  that  his  company  had 
sold  it  to  Neerman,  but  that  he  had  not  seen 
It  since  the  fire,  and  had  no  personal  knowl- 
edge of  its  actual  condition.  He,  however, 
testified;  "The  engine,  after  having  gone 
through  the  fire,  would.  In  my  opinion  or 
Judgment,  be  rendered  entirely  worthless. 
The  boiler  might  not  be  so  badly  Injured. 
The  condition  of  It  after  the  fire  would  de- 
pend entirely  upon  circumstances.  If  the 
trailer  was  empty—that  Is,  if  the  boiler  did 
not  have  any  water  In  It— at  the  time  of  the 
fire.  It  would  in  all  probability,  get  very  hot, 
and  the  fire  would  spoil  It  very  materially." 
On  cross-examination  he  said:  State 
whether  or  not  you  have  seen  the  machinery 
since  it  was  shipped  from  your  place.  A  I 
have  not  Q.  How,  then,  do  you  determine 
the  condition  of  the  machinery  since  the^re? 
A.  Merely  from  our  experience  in  examining 
machinery  after  having  gone  through  a  fire." 
The  plaintiff  recovraed  as  for  the  total  de- 
struction of  the  bollee.  Such  a  recovery  can- 
not be  sustained,  nnless  it  is  supported  by 
competent  evidence  from  which  the  court 
could  fairly  Infer  a  total  loss.  The  proofs  of 
loss  as  to  the  damage  sustained  were  compe- 
tent against  the  insured,  considered  as  bts 
statements  or  admissions.  In  them  be  ad- 
mits that  the  loss  upon  the  boiler  was  not 
total,  and  was  about  $100.  On  the  trial  he 
maktt  the  same  exception.  There  Is  noth- 
ing to  show  how  much  more  than  $100  the 
boiler  was  actually  worth  previous  to  or  after 
the  fire.  In  this  respect  tbe  evidence  Aoea 
not  sustain  the  findings  and  Judgment  of  the 
court  As  there  la  no  separate  finding  as  to 
the  values  of,  or  tbe  amounts  allowed  for,  the 
different  artlclee  of  property,  we  are  unable 
to  determine  to  what  extent  this  mor  affects 
the  Judgment  Because  of  the  error  In  the 
assessment  of  the  amount  of  damages,  the 
Judgment  must  be  reversed  and  a  new  trial 
had.   All  the  Jodgee  concnrrtiis. 


SCOTT  V.  WAGNBR, 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.    Nov.  11,  1896J 

JtmoHBHT— Bbs  Judkiata— Rsmrnr. 

1.  A  former  jndgmeat,  between  tbe  aame 
parties,  cannot  be  held  to  be  res  judicata  upon 
a  matter  controverted  In  a  second  action,  when 
the  causes  of  action  are  not  tbe  same,  and  wben 
It  does  not  appear  from  the  face  of  the  record 
that  such  matter  was  determined  in  the  former 
case,  nor  that  its  determination  was  necessarily 
involved  in  the  judgment. 

2.  When,  from  the  face  of  the  record,  it 
does  not  appear  that  a  matter  was  necessarily 
determined  in  a  former  action.  It  may  be  shown 
aliunde  the  record  that  such  matter  was  actu- 
ally considered  and  determined  therein;  and, 
when  so  shown,  sach  determination  will  oper- 
ate as  an  estoppel  to  any  further  litigation  of 
the  same  matter  between  the  same  parties  in  a 
Bubaegaent  action,  if  its  conrideratlon  was  prop- 
erly within  the  tesnea  made  by  the  pleadings  in 
the  formei  case. 

8.  In  an  actltm  bron^t  m  a  aaU,  and  for 
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the  forecloinire  of  real  estate  and  chattel  mort- 
KflRes  given  to  secure  the  same,  W.,  an  heir  of  a 
deceased  mortfiragor  of  the  real  est&ta»  bat  not 
a  party  to  either  at  said  mort^a^es,  was  Joined 
as  a  defendant  only  becaase  of  his  interest  as 
heir  in  sach  real  estetCt  and  no  relief  waa  aaked 
e«ainat  him  oter  than  t*  bar  Ui  interest  in  the 
land,  and  no  iaine  was  presented  or  determinar 
tion  made  as  to  what  specific  personal  property 
■was  inchided  in  the  chattel  mortgage,  and  tbe 
jadgment  merely  directed  the  sale  of  the  mort- 
irased  property  by  a  general  description.  HeM. 
that  W.  was  not  estopped  by  such  JudgmMit 
from  thereafter  showing  that  he  was  owner  of 
Cf<rtain  portfons  of  the  persona)  property  claint- 
ed  by  ma  mcrteageo'  to  be  Inelndeo  wtUitn  the' 
geiiMul  daacripuon  of  the  chattel  mortgage  and 
Judgment. 

4.  An  action  of  replevin  may  be  maintain'- 
ed  by  the  owner  of  personal  property  to  reeoT- 
pf  poHaessioQ  thereof  from  an  officer,  who  seized 
the  same  by  virtue  of  an  order  of  sale  issued  on 
a  judgment  of  forcclosnre  of  a  chattel  mort- 
gnge,  notwithstandiDR  the  piaintiff  in  rei^evin 
Tras  one  of  the  defendants  In  the  former  ac- 
tion, if  the  ordw  of  sale  did  not  direct  the  seiz- 
ure or  sale  of  the  property  of  such  plaintiff,  and 
was  not  issued  against  him. 
(Syllabim  hr  the  Court) 

Error  fn»n  district  coart,  Cloud  conntr;  V. 
W.  Stnrsea,  ludge. 

Action  In  repterin  by  George  Wagaer 
agaiust  Wllbeir  Scott  Plaintiff  had  Judgment, 
«Dd  defendant  brings  error.  AfBrmed. 

Kennett,  Peck  A  Matson,  tor  plaintiff  In  »■ 
rar.  B.  S.  EUta  and  Thoa.  Wrong,  tor  defend- 
ant In  emr. 

GAHVRR,  J.  This  was  an  action  brongbt 
In  the  district  court  of  Cloud  county  by  George 
Wagner,  defendant  in  error,  against  Wllber 
Scott,  phtlutlfT  in  error,  to  recover  the  posses- 
sion of  10  head  of  horses.  The  only  matter 
this  court  ■  Is  called  upon  to  consider  Is  the 
right  of  tbe  philirtiff  below  to  mnlutain  the  ac- 
tion. The  facts  are  snlMtantlaliy-  these:  On 
the  2d  day  of  April.  1889,  a  chattel  mortgage 
■was  executed  by  John  WaguK-,  Clara  War- 
ner, and  W.  P.  Wngner  to  Homer  Kennett, 
on  certain  personal  property,  as  security  for 
the  payment  ot  a  promissory  note  executed  by 
the  mortgagors  to  Kennett  Said  note  was 
further  secured  by  a  second  mortgage  on  real 
estate  In  Cloud  county,  executed  by  John  and 
CInra  Wagner.  The  chattel  mortgage  in- 
cluded some  horses,  which  were  described  as 
"six  head  of  geldings,  of  various  ages  and 
celors;  6  mares,  of  Tariona  ages  and  colors. 
•  •  •  This  mortgage  Is  Intended  to,  and 
does,  include,  cover,  and  convey  all  of  tbe 
Iwrses,  mares,  colta,  cattle,  and  ht^  now 
owned  by  said  first  parties  {except  cattle 
mortgaged  to  Bankers'  Loan  and  Trust  Oom- 
panj'),  and  all  incrrase  of  the  same,  whether 
correctly  and  ppeoilically  desa-ibed  above  or 
not,  and  includes  all  stock  on  the  farm,  ex- 
cept as  above  and  the  horses  owned  by  George 
Wagner."  On  the  2Sth  day  of  February, 
1891,  an  action  was  commenced  by  Homer 
Kennett  In  the  district  court  of  Cloud  county, 
on ,  bis  note  and  mortgages,  against  Clara 
Wagner,  W.  F.  Wagner,  George  Wagner,  tbe 
Obmd  CooBty  Bsnk;  and  otiier^  In  wUdi  he 


asked  for  a  personal  Judgment  against  Clara 
Wagner  and  W.  F.  Wagner,  as  maketa-  of 
the  note,  and  for  a  foreclosure  ot  tbe  real 
estate  and  chattel  mortgages  which  had  been 
given  to  secure  tbe  same.  John  Wagner  died 
between  the  time  of  tbe  giving  (rf  the  mort- 
gages and  tbv  eommenoement  of  the  actloB, 
and  George  Wagner  and  certain  other  persons, 
who  were  heirs  of  the  deceased,  were  joined  as 
defendants.  Tbe  only-  allegations  in  ptafntJfTs 
petition  aOsetlng  George  Wagner  were:  "That 
aR  other  defendants  have  or  dates  to  have 
some  Interest  In  or  to  the  above-mentioned 
mortgaged  premises,  tbe  exact  extent  of  which 
interest  Is  unknown  to  plaintiff;  but,  what- 
ever such  interest  may  be.  It  is  subject  and  in- 
ferior to  the  interest  of  this  plaintiff;"  and 
the  prayer:  "That  said  premises  may  be  sold 
to  satisfy  the  same,  dear  of  any  daim  or  Uei 
of  any  of  the  defendants,  subject  to  tbe  por- 
tion of  said  mortgages  given  to  and  retained 
by  OriHwn,  LAwreoce  and  Company;  and 
that  a  receiver  may  be  appointed  to  take 
charge  of  all  of  said  proi>erty,  real  and  per- 
sonal, and  rent  the  same  to  the  best  ad- 
vantage, during  the  pendency  of  this  action: 
and  that  he  may  have  an  other  add  frntber 
and  different  relief  that  he  may  under  the 
facts  be  entitled  to."  Service  of  summons  In 
that  action  was  made  on  George  Wagner  by 
pabllcatlon.  On  the  20th  day  at  April,  1891, 
tbe  action  brought  by  Kennett  was  consolid- 
ated with  an  action  commenced  Febmary  27. 
IS)],  by  Joslah  Sanborn,  against  the  same  de- 
fendants and  others,  including  Homer  Ken- 
nett,  for  foreclosure  of  a  prior  mortgage  on  the 
real  estate  Included  In  tbe  Kenhett  mortgage. 
Personal  service  of  summons  was  made  on 
George  Wngner  In  the  Sanborn  suit  Georire 
Wa;:ner  made  no  appearance  In  either  of  said 
cases  prior  to  judgment.  The  petition  fiIo4l 
by  Kennett  was  filed  as  a  cross  petition  in  the 
Sanborn  case,  pursuant  to  the  order  of  codek^II* 
dation;  and  on  the27tb  day  of  April,  1891,  judg- 
ment was  rendered  upon  tbe  petition  and  the 
several  cross  petitions  filed  In  thatcase;  person- 
al judgment  being  rendered  against  tbe  makers 
of  the  notes,  a  sale  of  the  mortgaged  proper- 
ty ordered  fbr  the  payment  of  the  Judgment, 
and  an  order  made  barring  George  Wagner 
and  his  codefendants  from  all  Interest  In  ttie 
real  estate  after  such  sale.  Tbe  Jonmal  en- 
try of  the  Judgment  so  t&r-  as  It  affects  or 
relates  to  the  personal  property  claimed  under 
the  Kennett  chattel  mortgage,  recites:  "It 
Is  further  adjudged  and  decreed  by  the  eonrt 
that  In  case  the  said  defendants  Clara  Wag- 
ner and  W.  F.  Wagner  fail  for  three  days 
from  this  date  to  pay  the  said  H«m^  Ken- 
nett the  several  sums  of  money  found  due  as 
aforesaid  to  bim,  with  the  interest  due  and 
to  become  due  thereon  as  aforesaid,  and  tbe 
costs  of  this  action,  an  order  Issue  to  the  sher- 
iff of  said  county,  commanding  him  to  caune 
the  chattels  In  bis  answer  described,  to  wit: 
'Sixty-five  (C5)  cows  and  heifers,  two  years 
old  and  over;  slxty^flve  (flO>  steers  and  h^- 
era,  one  year  old  tlila  aprln^  five  Qf)  boD^  one 
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year  old  tUs  spites;  two  9)  old  balls;  six 
(6)  head  of  gcliUngs,  of  THjrfooB  ages  and  col- 
ors; a  mixed  lot  of  bogs  aad  jfigei"  othcrwiaa 
described  as  all  of  the  horses,  mares,  colts, 
cattle,  and  hogs  which  were  owned  by  John, 
Clara,  and  W.  F.  Wagner,  or  either  of  them, 
OD  AihtU  2d,  1880,  and  all  tncveoae  that  may 
hare  aecraed  thereto,  ioelsdlng  a  mare  sired 
by  iDTinclble,  now  la  pospeselon  «t  James 
Neel,  also  a  stallion  sired  by  Invincible,  two 
years  old  this  spring,  and  all  of  the  antmals  of 
the  Und  hereinbefore  named  whl^  are  now 
kept  on  or  about  the  premises  herein  ordered 
sold,— to  be  advertised  and  sold  In  the  man- 
ner prescribed  by  law,  and  apply  the  proceeds 
arising  from  sncb  sale  to  the  payment  of  the 
Judgment  •  •  *"  Neither  In  the  petition, 
Dor  in  any  finding  of  the  court.  Is  there  any 
more  particular  or  definite  description  of  the 
personal  property  than  that  above  quoted  from 
the  petition  and  Journal  entry.  On  the  26th 
day  of  May,  1891,  an  order  ot  sale,  directed 
to  the  sheriff  of  said  county,  was  issued  in 
said  case,  following  the  dracriptlon  of  the  per- 
•onal  pFOx>erty  set  ent  In  the  Journal  entry. 
By  virtue  of  this  order  (rf  sale,  Wilber  Scott, 
as  sheriff  of  Cloud  county,  went  to  the  farm, 
which  had  been  occupied  by  John  Wagner 
tn  bis  llfetirae,  and  took  poesesslon  of  25  head 
«f  horses  and  eolta  which  he  found  thereon, 
among  them  being  tbe  10  head  now  claimed  by 
George  Wagner.  On  the  trial  of  this  case, 
6e<Hge  Wagner  was  found  to  be  the  owner 
of  tbe  10  head  of  horses  and  eolts,  and  Judg- 
ment for  their  possession  was  rendered  In  his 
favor.  The  correctness  of  this  Judgment  Is 
attacked  on  two  grounds:  Flnt,  that  It  was 
determined  by  the  Judgment  rendered  in  the 
Sanborn  and  Kennett  cases  that  these  horses 
were  included  in  the  Kennett  chattel  mort- 
gage, and,  therefwe,  that  Ge(»^  Wagner  is 
concluded  thereby  from  farther  questioning 
that  fact;  second,  that  the  property  was  tak- 
en by  the  defendant,  as  sheriff,  on  an  order 
issued  on  a  Judgment  against  tbe  plaintiff, 
and  hence  tbat  an  actkm  of  rspteTfai  does  not 
lie  to  retake  the  sam& 

The  concbMlveness  of  a  fbrracr  decision 
or  jadgmenC  upon  any  controverted  matter  Is 
determined,  not  merely  by  tbe  form  or  nature 
of  the  action,  but  Is  largely  dependent  upon 
the  Issues  presented  or  Joined  by  tiie  plead- 
Ii^,  and  npon  what  facts,  wHUn  such  Issues, 
wer»  actually  passed  upon  by  the  court  Cbl* 
cago,  K.  ft  W.  R.  Co.  OommlSBloners  of 
Anderson  Co.,  47  Kan.  790.  29  Paa  9&  A 
Judgment  Is  coextensive  with  tbe  issues  upon 
which  It  Is  founded,  and  ia  only  cmclusive 
opon  matters  wtthln  those  Issuts  which  were 
necessarily  dedded  and  Involved  In  the  Judg- 
ment Smith  T.  Anid,  81  Kan.  262,  1  Pac. 
626;  Hobriagtw  V.  Brakey,  31  Kan.  560^  8  Pac. 
853;  Hentig  v.  Redden,  46  Kan.  2S1»  26  Pac 
701;  Bank  v.  Peters,  U  Kan.  62,  32  Pac.  687; 
Aurora  City  v.  West  7  Wall.  82;  Dickinson  v. 
Hayes,  81  Conn.  417.  When  an  action  la 
founded  (900  a  cause  of  action  whlcb  neces- 
sarily requires  the  determination  at  the  same 


general  anesUoBs  as  tiiat  Involved  bi  a  Cor^ 
mar  action  and  Judgment  between  tbe  same 
parties,  the  former  Judgment  la  conclusive  of 
all  matters  actuary  litigated,  or  which  might 
have  beea  litigated,  und«i  tbe  pleadings  there- 
in. YwMiOB  V.  Dutcb,  87  Kan.  515.  U  Pac. 
520;  Townsdln  v.  Shiader,  39  San.  286.  18 
Pac.  186;  Hent^  t.  Redden,  46  Kan.  231,  26 
Pac.  701.  A»  to  a  matter  not  shown  by  the 
record  to  have  beea.  necessarily  censldeEed  and 
determined  In  a  formes  action  between  the 
same  parties,  as  when  the  causes  of  action 
are  not  the  same,  evidence  aliunde  the  record 
may  be  Introduced  for  tbe  purpose  of  ^wtng 
aach  previous  detetmlnatloo;  but  aa  estoppel 
^sts  In  that  case  only  when  such  matter 
was  within  the  issues,  aad  was  properly  coo- 
aide  rod,  in  the  former  action.  BwvUlaln  v. 
Boucg,  16  La.  Ann,  3Q5;  Packet  Co.  v. 
Sickles.  B  WalL  5Sa  An  QBtoppel  cannot 
arise  as  to  a  controverted  fact  which  is  t<m- 
elgu  to  any  issue  tendered  in  a  previous  action, 
even  though,  under  different  pleadings  In  tbat 
action,  tbe  same  fact  could  have  been  proptriy 
eonsldeted  and  determined.  Hardy  v.  MUls,  35 
Wis.  141;  People  v.  Johnson,  38  N.  T.  63; 
Malloney  t.  Horan,  49  N.  T.  Ill;  Duncan  v. 
Holcomb.  26  lod.  878;  Bentiay  t.  O'Bqnu, 
iiini.  53. 

The  petition  ^  Kennett  cootained  no  allega- 
tion,  and  suggested  qo  Issue,  which  concerned 
George  Wagner,  except  that  with  reference  to 
the  real  estate.  It  expressly  stated  that  tbe 
plaintiff  made  no  claim  to  any  horses  exc^ 
those  belonging  to  the  mortgagors  at  the 
time  the  mortgage  was  executed,  and  notified 
George  Wagner  tbat  be  was  made  a  party 
to  the  action  simply  because  of  bis  Intwest  In 
the  real  estate.  It  cannot  be  said  that  any- 
tliing  was  admitted  or  determined  in  that  ac- 
tion, by  tbe  default  of  George  Wagner,  beyond 
the  truth  of  the  allegations  of  the  petition;  and 
no  inqnlrycould  properlybemadeinthatcase, 
under  the  pleadings,  as  to  any  specific  person- 
al property  owned  or  claimed  by  blm.  Wade 
V.  MlUer,  32  H.  J.  Law,  296;  Lewis  v.  Smith, 
11  Barlx  152.  It  Is  not  claimed  that  in  die 
former  case  there  was  any  actual  Inquiry  Into 
or  determination  of  tbe  title  to  these  particu- 
lar horses.  It  may  even  be  aetioo^  question- 
ed whether  a  Judgment  and  execution  as  1&> 
definite  as  those  shown  by  the  record  In  this 
case,  with  reference  to  the  personal  property, 
sfaould  not  be  held  to  be  void.  A  judgment 
order  of  sale  dbreeted  against  epedflc  prtqo- 
•rty  shonld  end  controversy  and  dispute  as  to 
the  identity  tliereof,  by  an  accurate  and 
definite  description  of  what  Is  claimed  under 
It  How,  otherwise.  Is  the  twicer  to  know 
with  any  certainty  what  property  he  should 
sell?  Stmble  v.  Nctghbert  41  Ind.  Stent 
V.  Cook,  37  HI.  283;  Gault  v.  Woodbridge. 
4  McLean,  82»,  Fed.  Cas.  Na  5,275;  Tayl(»'s 
Lessee  v.  Oozait,  4  Humph.  433;  Porter  v. 
Bryue,  10  Ind.  146.  Tbe  description  of  the 
proper^  In  the  mmtgage,  as  welt  as  In  all 
tbe  snbsequsnt  proeaedli^.  Is  so  Indefinite 
and  vncoitaln  tiHU  It  wonlft  b»  •ztrsBsltr 
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cult  for  any  one,  tmo  years  after  tbe  mort- 
^'age  -was  given,  to  know  what  property  was 
actually  Included.  The  descrlptltm,  so  Car  as 
the  mortgage  was  concerned,  was,  bowerer, 
probably  Bufflcient;  for,  by  tbe  aid  of  Inqnl- 
rl»  which  It  snggested,  tbe  particular  proper- 
ty Intended  to  be  Included  could  be  ascertain- 
ed with  reasonable  certainty.  Brown  r. 
Holmes,  13  Kan.  482;  Shaffer  t.  PlclcreU.  22 
Kan.  619;  Waggoner  t.  Ourslra*,  54  Kan.  141, 
87  Pac.  973.  But  with  tlie  fcn^losure  of  such 
a  mortgage  this  uncertainty  should  end.  The 
plaintiff  should  allege  in  his  petition,  with 
definltenees  and  certainty,  what  particular 
property  Is  Included  In  the  nuHitgage,  and  a 
definite  description  of  the  property  found  by 
the  court  to  be  so  included  should  appear  tn 
the  judgment  Had  Kennett  alleged  In  the 
petition  filed  fbr  the  foreclosure  of  his  mort- 
gage that  the  particular  horses  now  In  con- 
troTcray  were  claimed  as  Included  In  the 
mortgage,  and  George  Wagner  had  been  duly 
notified  thereof,  the  decision  of  the  court  iu 
that  action,  upon  that  question,  would  have 
been  oonduslve  between  the  parties  In  this 
case.  We  hold  that  tbe  Question  of  the  own- 
ership of  the  horses  In  controTersy  was  not, 
and  could  not  have  been,  under  the  pleadings 
in  the  former  action,  determined,  and  that 
the  defendant  In  error  was  not  estopped  from 
setting  up  and  litigating  his  claim  to  the  prop- 
erty In  thia  case. 

The  other  question  presented,  we  think, 
must  also  be  answered  against  the  contention 
of  plaintiff  in  errw.  While  the  defendant  In 
error  was  a  party  to  the  action  in  which  the 
order  of  sale  was  issued,  the  process  by  virtue 
of  which  the  property  was  taken  was  not 
against  him.  It  might  as  well  be  said.  If, 
under  the  same  order,  the  sheriff  had.  levied 
upon  property  belonging  to  the  Cloud  County 
Bank,  which  was  a  party  defendant  because  of 
Its  holding  a  second  mortgage  on  the  land, 
that  the  bank  could  not  replevin  Its  property 
from  the  officer.  The  order  did  not  direct  the 
sheriff  to  take  or  sell  any  property  of  George 
Wagner.  There  is  no  reason  for  giving  the 
statute  a  meaning  different  from  that  clearly 
expressed  by  the  language:  "That  it  was  not 
taken  In  execution  on  any  order  or  judgment 
against  said  plaintiff,  •  •  •  or  by  virtue 
of  an  order  of  delivery  Issued  tmder  this  arti- 
cle, or  any  other  mesne  or  final  process,  Issued 
against  said  plaintiff."  It  is  true,  as  stated 
by  counsel  for  plaintiff  in  error,  that  the  Jury 
specially  found  that  the  property  was  taken 
under  an  order  against  plaintiff,  and  It  la 
contended  that  this  finding  Is  cMicIusIve  upon 
jthls  point  Not  so.  The  record  contains  the 
txder  referred  to,  and  speaks  for  itself.  While 
It  appears  to  have  been  issued  In  an  action  In 
which  George  Wagner  was  a  party.  It  clearly 
shows  that  it  was  not  Issued  against  him.  It 
being  conceded  that  the  property  was  taken 
under  this  order.  It  is  for  the  court  not  the 
jury,  to  say  against  whom  it  was  issued. 

No  question  la  raised  as  to  the  snfflcieocy  of 
tbe  ertdence  to  prove  ownership  of  the  proih 


erty,  nor  other  errors  aarigned  except  those 
considered  In  this  opinion.  The  Judgment  w*iU 
be  affirmed.  All  the  Judges  coocuirinc 


tAWN  V.  DONOVAN. 
(Court  of  Appeals  of  Kansas.  Northern  I>^ait- 
ment.  C.  D.    Nov.  11.  1895.) 
Dbkd— Dklivbet. 
No  delivery  can  be  said  to  have  beei- 
made  of  a  deed  found  in  the  poaaesaion  of  the 
grantor  at  the  time  of  his  death,  accompanied 
by  a  letter  requesting  that  it  be  given  to  lha 
person  named  as  grantee,  after  the  death  of  the 
grantor,  without  other  evidence  Dealing  upon 
the  fact  of  delivery;  and  the  grantee  can  take 
nothing  nnder,  and  Is  not  entitled  to  poaseasioa 
of,  such  undelivered  instniment 
(Syllabus  by  the  Court) 

Error  from  district  court,  Zincoln  county; 
W.  Q.  Eastiand,  Judge. 

Action  by  Zorah  Lawn  against  James  Don- 
ovan. Judgment  for  defendant  and  plain- 
tut  brings  error.  Affirmed. 

David  Ritchie,  for  plaintiff  In  error.  E.  A. 
McFarland,  tor  defendant  In  error. 

GABYSB,  J.  The  plaintiff  In  error,  who 
was  plaintiff  twlow,  clalma  to  be  the  owner 
of  a  tract  of  land  in  Lincoln  county,  and 
brings  this  action  to  recover  possearimi  of  a 
deed  as  the  evidence  of  het  title  thereto, 
which  she  alleges  Is  wrongfully  detained 
from  her  by  the  defendant  The  land  for^ 
merly  belonged  to  one  George  &  Donovan, 
now  deceased,  who  died  Intestate,  by  hla 
own  band,  some  time  In  July,  1888.  After 
he  had  formed  the  puriwse  to  take  his  own 
life,  be  signed  and  acknowledged  a  warranty 
deed  in  tbe  usual  form  purporting  to  CMivey 
the  f&rm  upon  which  he  was  then  llTing  to 
the  plaintiff.  This  deed  was  found  in  a 
stand  or  table  drawer  In  his  house,  and  with 
It  a  letter  to  hla  father,  tbe  defendant,  re- 
questing him  to  have  it  recorded,  and  then 
to  give  it  to  the  plaintiff  as  a  T<^nntary  gift 
to  her.  It  does  not  appear  that  any  one 
had  any  knowledge,  prior  to  Donovan's  death, 
of  the  making  of  this  deed,  except  the  regis- 
ter of  deeds  of  the  county,  who  had  written 
it,  and  before  whom  it  was  acknowledged. 

Upon  the  above  facta,  the  question  arises 
whether  the  plaintiff  acquired  any  Interest 
in  tbe  land  described  in  the  deed,  bo  as  to 
entitle  her  to  its  possession,  as  the  evidence 
of  her  titie.  It  la  elementary  law  that  the 
delivery  of  a  deed  is  as  essential  to  Its  validi- 
ty as  the  signature  of  the  grantor.  Whether 
a  delivery  was  In  fact  made  In  any  particular 
case  depends  largely  upon  the  int^tion  of 
the  grantor,  which  must  be  Judged  of  by  his 
acts  and  conduct  A  delivery  may  be  ef- 
fected by  words,  or  by  acts,  or  by  both  com- 
bined, provided  such  words  or  acts  are  con- 
sistent with  an  intention  on  the  part  of  the 
grantor  to  surrender  all  further  control  and 
power  of  disposition  of  the  iustnunent  It 
la  not  necessary  that  the  grantee  be  given 
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actual  control  before  a  delivery  can  be  said 
to  have  been  made;  It  ia  only  essential  that 
there  be  the  Tolnntary  parting  with  control 
by  the  grantor,  and  this  may  be  effected  by 
a  delivery  to  a  depositary  under  anch  condi- 
tiona  as  to  make  It  Irrevocable,  or  it  may  be 
even  by  a  retention  of  actual  possession  of 
the  instrument  by  the  grantor,  when  such 
I>oB8esBton  la  accompanied  by  words  clearly 
Indicating  that  it  Is  retained  by  him  as  a 
mere  custodian  for  the  grantee.  Hence 
what  particular  act  will  be  held  to  constitute 
a  valid  delivery  depends  largely  upon  the 
fActs  of  the  case  in  which  such  act  is  relied 
upon.  In  this  case  there  was  no  manual 
delivery  of  the  deed  to  any  one  daring  the 
life  of  the  grantor.  Consequently,  many  of 
the  aathoritles  cited  by  the  plaintiff  In  er- 
ror are  inapplicable,  because  they  are  deci- 
sions which  were  made  In  cases  where  there 
was  an  actual  parting  by  the  grantor  with 
the  possession  of  the  Instrument  of  con- 
veyance either  to  a  depositary  or  to  some 
other  third  person.  The  delivery  must  also 
be  complete  dutlng  the  life  of  the  grantor. 
There  can  be  no  delivery  by  a  dead  hand. 
When  a  deed  la  found  in  the  possession  of 
the  grantor  at  the  time  of  his  death,  the 
presumptlota  of  the  law  is  tliat  it  was  not 
delivered;  and  this  presumption  becomes 
conclusive  In  the  absence  of  evidence  show- 
ing that  a  delivery  liad  actually  been  made. 
Burton  v.  Boyd,  7  B^an.  17.  There  Is  no  evi- 
dence in  this  case  tending,  even  remotely,  to 
show  that  George  8.  Donovan  Intended  to 
convey  the  title  to  his  farm,  or  to  part  with 
full  control  of  the  deed,  so  long  as  he  lived. 
Had  he,  after  making  the  deed  and  returning 
fa  his  home,  changed  his  pnrpoee  as  to  the 
taking  of  hia  life,  or  bad  he,  for  any  reason, 
not  succeeded  in  that  purpose.  It  is  perfectly 
clear  that  he  could  have  canceled  the  deed 
without  any  right  of  complaint  from  any 
source  whatever.  Up  to  the  moment  when 
he  drew  his  last  breath,  the  same  hand  that 
■Igued  the  instrument  could  have  destroyed 
it.  The  letter  to  his  father,  as  well  as  one 
to  the  plaintiff,  plainly  indicated  that,  so  far 
aa  the  matter  of  delivery  was  concerned,  he 
bad  no  thought  or  intention  of  a  delivery,  for 
any  purpose  whatever,  until  after  hia  death. 
The  only  words  which  can  be  claimed  to 
Bhow  an  intention  to  deliw  the  deed  are 
contained  in  these  letters,  which  were  undi- 
vulged  during  life,  and  were  without  legal 
force  or  effect  when  they  were  communicat- 
ed as  the  last  words  of  a  dead  man;  and  the 
only  act  that  can  be  claimed  as  intended  in 
any  way  to  operate  as  a  delivery  was  the 
act  requested  to  be  done  by  the  defendant,— 
to  have  the  deed  recorded,  and  to  hand  it  to 
the  plaintiff,  after  the  death. 

On  proofs  of  the  facta  as  narrated  In  this 
opinion,  the  trial  court  sustained  a  demurrer 
to  the  plaintiff's  evidence.  We  think  the 
court  correctly  so  ruled.  Stone  v.  French, 
37  Kan.  146, 14  Pac.  630;  Provart  v.  Harris, 
ISO  111.  40.  36  N.  B.  858;  Lang  v.  Smith,  37 


W.  Ya.  729,  IT  S.  B.  21&  Tbe  plalntirs  own 
evidence  showa  deariy  and  conclusive  that 
there  was  no  delivery  of  the  deed;  that  the 
farm,  together  with  the  claimed  Instrument 
of  conveyance,  passed  to  the  heirs  at  law  or 
tbe  legal  represen&tives  of  Qeorge  S.  Dono- 
van, at  the  time  of  his  death;  and  tliat  the 
plaintiff  has  neither  title  to,  uor  right  of 
iwssession  of,  elthw  land  or  deed.  The  Judg- 
ment will  be  afflrmed.  AU  tbe  Judges  ood- 
currlng. 


STATE  V.  KBPPLB  «t  aL 
(Ooort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.    Nov.  11.  1895.) 
CaiMiHAL  Law— FoBHEB  Coktictios — EmoT. 
It  ]8  not  error  for  the  court.  In  a  crim- 
inal action,  to  iostmct  the  jury  that  the  fact 
of  the  previoaa  conviction  of  the  prosecuting 
witness,  who  was  also  a  witnees  upon  the  trial, 
of  a  like  crimmal  offense,  should  only  be  consid- 
ered by  the  jary  as  l>earinff  upon  the  credibility 
of  such  witness,  when  the  transaction  upon 
which  such  conrictlon  was  based  was  not  shown 
to  have  had  any  direct  connection  with  the  case 
on  trial. 
(Syllabus  by  the  Conrt) 

.  Appeal  from  district  court,  Osbome  coun- 
ty; Cyrus  Heren,  Judge. 

Jacob  M.  Kepple  and  John  ^ines  were 
convicted  of  assault  and  batt^,  and  appeoL 
Afflnned. 

Robinson  &  McBrlde,  for  appellants.  F. 
B.  Dawes,  Atty.  Qeu.,  and  S.  W.  Smith,  for 
tbe  Stat& 

GARVEB,  J.  The  appellants,  Kepple  and 
Haines,  at  the  October,  18&4,  term  of  the 
district  court  of  Osbome  county,  were  con- 
victed of  tbe  offense  of  assault  and  battery 
committed  upon  one  Robert  Obnsat  The 
only  assignment  of  error  which  we  are  call- 
ed upon  to  consider  is  based  upon  an  instruc- 
tion of  the  court  to  the  Jury  with  reference 
to  the  consideration  which  the  jury  should 
give  to  the  evidence  showing  a  prior  con- 
viction of  the  prosecuting  witness,  Obnsat, 
of  a  similar  offense.  The  Inatructlon  com- 
plained of  reads  as  follows:  *^e  jury  are 
instructed  tliat  the  conviction  of  the  prosv 
cnting  witness,  Robert  Obnsat,  of  assault 
and  battery,  should  be  considered  by  you 
only  as  bearing  upon  the  l]uestlon  of  tbe 
credibility  of  said  Robert  Ohnsat  as  a  wit- 
ness in  this  case.  The  question  of  whether 
or  not  he  was  rightfully  convicted,  or  wheth- 
er he  or  the  defendant  Kepple  were  the 
more  In  fault  in  tbe  fight  referred  to  as  the 
first  fight,  is  not  before  you  for  your  con- 
sideration in  determining  the  question  of 
guilt  or  innocence  of  these  defendants,  or  ei- 
ther of  them,  except  so  far  as  such  convic- 
tion may  bear  upon  the  credibility  of  Rob- 
ert Ohnsat  In  this  case  as  a  witness;  and 
you  are  the  judges  as  to  what  weight  should 
be  given  to  such  fact,  as  well  as  ail  other 
facts  proven  in  the  cose."   The  record  filed 
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«tideooe  glm  vyan  ttft  tzlal.  Ttw  MO  of 
«aeeptfons  la  limited  1»  a  ■tatttDBont  of  tb« 
flact  that  evldenc*  waa  Intndiiced  vpon  the 
4fSal  by  both  tha  statt  and  tba.  deCendanta, 
4iie  abon  Inetnietioa  la  aU  of  tha  Inatrofr 
Mtam  that  Is.  preserved  by  tb«  record.  Tbare 
Si  aotiklng  to  show  at  vbat  time  Ohimt  was 
«aBTicted,  nor  la  what  ■uumw  that  fact 
-mmm  proved  upon  the  trIaL  W«  do  aot  aea 
iHvw  the  fact  of  the  preTlous  conTicUim  of 
Olmsat  was  competrat  arldence  for  any  pur- 
poae.  nor  how  It  could  be  admitted  In  evl- 
«lence  as  pertinent  to  the  guilt  or  innocence 
«it  the  defendants  on  trial,  nnless  we  may 
Mfler  that  Obnsat  was  examined  and  testi- 
fied as  a  witness  for  the  state,  and  on  ctosa- 
«x8mlnation,  in  answer  to  questions  by  eovn- 
mA  for  defendants,  admitted  his  previous 
-conviction.  Such  inquhry  would  be  proper 
cross-examUmtion  for  the  purpose  of  ra- 
flBeting  ni>on  his  character,  and  discrediting 
Mm  as  a  witness.  State  r.  Pfefferle.  36  Kan. 
^  12  rac.  406.  It  Is  unimportant  for  that 
pnxpose  whether  either  of  the  defendants  in 
■this  case  was  Involved  in  the  previous  affair 
«aC  of  which  grew  the  prosecution  against 
Otmsat.  If  It  was  so  connected  with  the 
tansactlon  for  which  the  defendants  in  this 
case  were  on  trial  that  It  might  properly  be 
■ie3d  to  have  some  legitimate  bearing  upon 
-tbelr  guilt  or  Innocence,  then  It  would  be 
proper  for  the  court  to  hear  evidence  with 
reCerence  thereto,  and  for  the  Jury  to  con- 
aider  such  facts  In  connection  with  the  other 
evidence  in  the  case  tearing  more  directly 
«pon  the  Immediate  subject  of  Inquiry.  Un- 
■eas  there  was  such  connection  and  relation 
•etween  the  two  transactions.  It  was  entirely 
foreign  to  the  Issues  In  this  case,  and  wonld 
«n3y  tend  to  confuse  the  jury,  to  permit  them 
-te  stop  and  consider  whether  the  former  con- 
^ctioo  was  rightly  secured.  If  the  fact  of 
"tke  previous  convletlon  of  Ohnsat  was  ad- 
Bdtted  In  evidence  only  for  the  purpose  of 
affecting  his  credit  as  a  witness,  there  was 
am  «rror  In  the  Instruction  of  the  court.  In 
this  absence  of  an  afHrmatlve  showing,  we 
BUist  assume  that  the  court  correctly  ap- 
plied the  law,  and  that  the  evidence  was 
«nly  admitted  for  the  one  purpose.  The 
fmh^ent  will  be  afBrmed.  All  tiie  judges 
«ancurrlng. 


SANTOLINI  V.  STATU. 
fSnpreme  Court  (rf  Wyoming.    Nov.  J9,  1805.) 

KsiiaxBT  or  Csbck— Omisbion  to  DsBieiiATa  tks 

Drawee— Is  DOBS  EM  BNT—ViaiANCE. 

1.  Under  Rev.  St.  §  924,  making  checks 
sMbjecta  of  forger/,  and  section  3247,  providing 
«kat  in  an  information  for  forgery  it  shall  be 
■of&cient  to  set  forth  the  purport  and  value  of 
lAet  iustniment  forced,  it  was  not  oecesiMiry 
that  flQ  indictment  for  forging  a  check  allege  the 
■Mue  of  the  bank  upon  which  it  wtm  drawn. 

2.  Nor  was  it  necessary  to  allege  the  In- 
^arsement  of  the  check  by  the  liayee. 

3.  It  is  no  defense  to  a  prosocittion  for  iMias- 
fas  a  forged  check  that  the  cbeck  was  payable 


to  ene  pennn,  sad  ladaised  bgr  aawfteri  partlo> 
nlarly  where  the  payae  was  a^iQajrantly  an  ut- 

kuowQ  person. 

4.  It  was  proper  to  admit  in  evidence  a 
Aeek  pufporthig  to  drawn  by  **€!.  W.  Hwa- 
reeds,''^with  tastiinony  showing  that  defendant 
repreMDted  U  t»  be  the  check  of  ''Q.  W.  B!d> 
wards.**  thoagh  the  information  charged  de- 
fendant with  having  passed  the  forged  cbeck 
of  O.  W.  BdwardSv  and  did  not  altege  extrinaic 
facts  ahowing  that  the  iawtmniMt,  althonch 
differently  signed,  was  represented  to  be  the 
check  of  Edwards. 

Error  to  district  court,  Sweetwatv  eaon- 
ty;  Jesse  Knight,  Judge. 

Felice  Santollnl  was  conTlctsd  at  forgeryt 
and  brings  error.  Afflrmad. 

MaU  A  Chiles,  for  plalntlflt  la  em>r.  B.  r. 
Fowler,  At^.  Gen.,  for  tlw  EMata. 

GROBSBBGK,  a  J.  Tte  ptelirtlff  Is  «mr 
was  coDTleted  of  the  crime  of  fbrgary  In  tbe 
district  court  tor  Sweetwater  coaotff  »>A 
on  October  12. 1894^  was  sentenced  ttiereaB- 
der  to  be  Imprisoned  in  the  penitentiary  tor 
the  term  of  foor  years.  The  utt»1ng'  of 
forged  paper,  knowing  It  to  be  forged,  with 
Intent  to  defraud.  Is  denominated  'Yorsecy* 
by  our  statute,  and  is  Inclnded  In  the  atatn- 
tory  definition  of  the  crime.  The  Informa^ 
tlon,  after  laying  tbe  venue,  and  alleging  tiia 
time  and  place  of  the  commlssioa  of  tbe 
offense,  charges  tliat  the  defendant  below 
"did  feloniously  pasd,  as  true  and  gennlnOk 
a  certain  forged  bank  check,  purporting  to 
be  the  cbeck  of  G.  W.  Edwards,  payable  to 
the  order  of  William  Ckrfbers,  for  the  sum  of 
forty-five  dollars,  he;  the  said  Felice  Santo- 
llnl,  at  the  time  he  passed  said  check,  well 
knowing  said  cheek  to  be  forged,  with  in- 
tent to  defraud  the  said  John  Slaviero."  A 
demurrer  w^as  filed  to  this  Information,  on 
the  ground  that  the  fhcts  stated  therein  do 
not  constitute  an  offense  punishable  by  the 
laws  of  this  state,  and  this  demurrer  was 
overruled. 

Forgery,  by  our  statute,  In  general  terms,. 
Is  the  false  making  or  altering  of  certain 
written  Instruments,  therein  set  out  at 
lenfrth.  Including  checks,  drafts,  bills  of  ex- 
change, and  promlmory  notes,  with  Intent 
to  damage  or  defraud  some  person,  eltlier 
natural  or  artificial,  and  also  the  uttering, 
publlsblng,  or  passing  any  of  the  said  false 
Instmmeuts,  knowing  the  same  to  be  false, 
forged,  or  counterfeited,  witb  the  like  Intent 
to  defraud.  Rev.  St.  S  &24.  Our  Criminal 
Code  is  very  liberal  In  Its  provtolons  relating 
^0  the  construction  of  Indictments,  the  rules 
of  which  apply,  by  express  statutory  prort- 
sions,  to  informations.  An  Indictment  or  In- 
formation Is  not  invalidated  by  any  defect  or 
imperfection  therein  which  does  not  tend  to 
the  prejudice  of  the  substantia!  rights  of 
the  defendant,  or  by  want  of  any  allegation 
or  averment  of  any  matter  not  necessary  tio 
be  proved,  nor  by  any  snrplnsage  or  repug- 
nant allegation,  when  there  Is  sufflclent  nut- 
ter allejced  to  indicate  the  crime  or  person 
charged.  Rer.  St.  S  S244;  Sess.  Uiwa  ISSD- 
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n,  e  SB.  I  is;  Staa.  iM-m  1805,  c  128.  1 18. 
"Id  any-  Indlctmeiit  (<«■  tnformfttioii)  for 
tAiHdj  making.  alteriDg,  forsing,  printing. 
jthotognpbiiig,  nttering,  dlfl posing  of,  or 
puttiBgr  off  any  InBtmm^it.  It  shall  be  BOffl- 
dent  to  set  fortb  the  purport  and  valne 
tJiereof."  B*T.  St  S  3247.  Under  the  rules 
of  the  common  law,  indictments  for  forgery 
must  contain  the  tenor  of  the  Instmrnent,— 
that  Is.  the  Instnnnent  verbatim  Is  required 
to  be  set  forth,  except  where  It  has  been 
destroyed  by  the  defendant  or  is  maintained 
in  Ms  possession,  and  perhaps  In  othw  cas- 
es, where  the  Instrument  cannot  be  pro- 
duced, and  where  there  Is  no  lacAes  on  the 
part  of  the  prosecution;  but.  In  every  case 
wliere  the  instmrnent  Is  not  set  out  In  full, 
the  reason  for  the  omission  is  to  be  given. 
Aq  exact  copy  Is  required  under  this  rule, 
In  order  that  the  court  might  be  able  to  de- 
termine on  the  face  of  the  indietm^it  wheth- 
er the  instrument  Is  one  the  false  making 
of  which  can  constitute  forgery.  Clark,  Or. 
Ptac.  206;  2  Blsh.  Or.  Proc.  40S.  But,  In  a 
recent  caaa,  the  allegations  of  an  Indictment 
simitar  to  those  of  this  Information,  omit- 
ting the  name  of  the  bank  on  which  the 
check  was  drawn,  and  setting  out  the  pur- 
port of  the  Instniment  only,  were  held  good 
at  the  common  law,  as  the  instrument  was 
designated  as  a  "check,"  and  stated  the 
name  of  the  drawer  and  payee,  and  the  sum 
for  which  it  was  drawn;  and  the  court  held 
that  It  appeared  to  be  drawn  on  some  bank 
or  banker  as  certainly  as  though  the  name 
thereof  was  given,  tor  without  a  drawer  the 
instrument  could  not  be  a  check.  State  v. 
Curtis,  S9  Minn.  357,  40  N.  W.  268.  The  dts- 
senting  members  of  the  court  said  that  it 
was  the  universal  rule  at  common  law  in 
such  an  indictment  to  set  out  the  writing 
"either"  by  Its  t«ior  or  purport,  so  that 
It  would  appear,  If  true,  to  be  of  some  legal 
efficacy,  and  In  order  that  the  court  might 
see  whether  It  falls  within  the  act  or  law 
on  wUch  the  prosecution  is  founded.  The 
tostrument  was  called  a  "check"  in  tibe  in- 
dictment, but  It  was  not  alleged  to  have 
t>eea  drawn  on  anybody,  and  so  the  dissent- 
ing Judges  thought  it  had  no  legal  efficacy, 
and  conld  not  be  subject  to  an  indictment 
for  forgery.  Tbey  further  state  that  it 
woold  be  wise  policy  for  the  leglslatnre  to 
«hang«  the  law  as  had  beat  done  in  Eng- 
land, by  providing  that  the  instrument  be 
deaerlbed  simply  by  the  name  by  which  It 
Is  osnally  known,  as  a  "note,**  "6in  of  ex- 
change^" or  ''check,*'  wltho>at  further  de- 
scription. At  the  common  law,  the  indict- 
ment generally  set  forth  the  purport  clause^ 
which  was  followed  by  the  tenor  clause, 
wherdn  the  Instrument  or  writing  was  set 
forth  in  bsG  verba;  and  the  pleader  was 
cautlimed  to  allege  nothing  more  In  the  pnr^ 
port  clause  than  the  legal  effect  or  designa- 
tion of  the  Instrument,  In  order  to  avoid  a 
possible  variance  or  repugnancy  between 
the  clauses.  Our  statute  I'equlres  that  the 


purport  and  value  of  the  ■fiite'-  <wlUng 
set  out,  and  this  latter  term  is  h«U  not  tO' 
be  used  In  this  connection  in-  the  sense  of' 
the  worth  of  the  Instrument  In  money,  but  In 
the  sense  of  the  effect  the  Instrament  Is  in- 
tended to  accomplish,  and  hence  as  the  syno- 
nym of  "effect*  or-  "Import."  Ohldester  v. 
State,  25  Ohio  St.  438.  The  rigid  rules  of  thd 
common-law  pleading  In  criminal  matters  hare 
been  relaxed  by  Lord  Campbell's  act  an^ 
kindred  leglslatlott  In  Oreat  Britatn,  and  oul» 
statute  f<^ow8  In  the  wake  of  British  legis- 
lation  on  the  subject 

The  Information:  Is  not  bad  for  the  reason 
that  the  name  of  the  bank  drawee  is  not 
stated.  This  point  was  not  raised  by  coun- 
sel for  plaintiff  in  error,  as  his  contention 
was  npon  the  other  ground,  that  the  check 
described  In  the  Information  was  not  of 
legal  efficacy,  without  an  Indorsement  and 
could  not  be  passed  without  such  an  indMse- 
ment.  '  In  forgery  it  was  never  necessary  to 
set  forth  the  indorsement  of  the  forged  pa- 
per in  the  Indictment  as  the  indorsement  Is 
no  part  of  the  instrument.  Clark,  Cr.  Proc 
209,  and  cases  cited;  Whart  Or.  PI.  &  Prac. 
180;  Whart  Cr.  Law,  733.  The  early  cases 
In  Massachusetts  cited  clearly  support  this 
Tlew.  Com.  V.  Ward,  2  Mass.  307;  Com.  v. 
Adams,  7  Mete.  (Mass.)  00.  In  the  last-cfted 
case  the  defendant  was  indicted  tor  nttering 
and  publlshtpg  as  true  a  certain  forged 
promissory  note,  wltD  mtent  to  defraud  the 
persons  to  whom  It  was  passed,  knowing  the 
same  to  be  forged.  The  dtf endant  objected 
to  the  sufficiency  of  the  note  produced  to 
support  the  indictment,  and  objected  to  Its 
being  glvoi  in  evidence  to  the  Jury,  on  the 
ground  of  variance.  The  objection  was 
overruled,  and  the  note  was  permitted  to  go 
to  the  jury,  who  found  the  defendant  guilty. 
The  coort  said,  In  review  of  the  case:  "In 
an  Indictment  fOr  forgery,  it  Is  necessary, 
undoubtedly,  to  set  out  truly  the  Instrument 
alleged  to  be  fwged.  And  eo  It  was  done  In 
the  present  indictment,  unless  the  indorse- 
ment of  the  payee  Is  considered  as  part  of 
the  note;  and  we  are  <deariy  of  the  opinion 
that  it  Is  not.  The  Indorsemrat  Is  evidence 
of  a  transfer  of  the  note  to  the  defendant, 
which  was  a  new  cfmtract  This  wsa  mat' 
ter  of  evidence  In  support  of  the  all^atton 
that  the  note  was  uttered  with  an  IntMtion 
to  d^raud  the  perscms  named  In  the  Indict- 
ment;  but  It  Is  not  necessary  tO'  set  forth 
the  manner  In  wfaleh  a  party  was  Intended 
to  be  defrauded.*'  ^le  nttnlng  of  a  forged 
Instrument  is  comjrtete  when  offned,  and 
It  makes  no  dlff«ence  whether  It  was  then 
Indorsed  by  the  payee  or  net  Smith  v. 
State,  20  Nebi  288^  29  N.  W.  82Sl  A  promis- 
sory note  which  Is  forged  may  be  uttered 
and  pnUlshed  with  knowledge  of  Its  char- 
acter, and  with  intent  to  defraud,  erven 
where  the  name  of  the  payee  Is  left  Uank. 
Harding  v.  State,  54  Ind.  359.  Contra,  WIl- 
llams  V.  States  61  Ga.  53S.  An  instramcnt 
fals^  made  with  the  Intent  to  defraud  is  a 
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forgery,  atthonch.  If  It  luid  been  genuine, 
other  steps  mast  be  taken  before  the  Instru- 
ment would  be  perfect  Com.  t.  Coat^lo, 
120  Mass.  358.  The  accusation  must  show 
that  the  Instrument  Is  one  haying  some  legal 
effect,  but  It  la  not  necessary  that  It  should 
be  shown  to  be  a  perfect  Instrument  Gar- 
mire  T.  State,  104  Ind.  444.  4  N.  E.  54,  citing 
2  BIsh.  Cr.  Law,  {  536,  and  Reed  t.  State,  28 
Ind.  396.  No  matter  how  defective  may 
have  been  the  forgery,  it  is  enough  if  there 
be  a  possibility  of  fraud.  Even  though  a  bill 
could  only  be  negotiated  by  the  indorsement 
ot  two  payees,  the  false  making  of  the  In- 
dorsement of  one  of  them  is  a  forgery.  1 
Whart  Cr.  Law,  695,  742.  The  fact  that  no 
person  Is  at  the  time  legally  In  a  situation  to 
be  defrauded  is  no  defense  if  there  is  a  pos- 
sibility of  fraud.  Id.  714.  The  false  writing 
must  be  such  that  it  "might"  injure  another. 
People  T.  Munroe,  100  CaL  664,  36  Pac.  326. 
According  to  Mr.  Bishop:  "Forgery  is  the 
making  of  a  false  writing,  which.  If  genuiue, 
would  apparently  be  of  some  legal  efficacy." 
It  does  not  seem  from  the  authorities  that 
it  is  necessary  eith^  in  any  Indictment  for 
forgery,  or  for  uttering  forged  paper,  or  for 
passing  the  same,  to  set  out  any  Indorse- 
ments thereon,  to  show  the  instrument  to  be 
of  apparent  legal  efficacy.  It  is  sufficient 
charge  that  It  Is  a  forged  writing,  was  ut- 
tered or  was  passed  with  knowledge  of  the 
forgery,  and  with  intent  to  defraud.  The 
demurrer  to  the  information  and  the  motion 
in  arrest  of  Judgment  were  properly  orer- 
ruled. 

2,  The  proof  shows  that  the  che<^  was 
made  payatrie  to  the  order  of  William  Col- 
be  rs,  or  to  him,  and  purported  to  be  indorsed 
by  William  Casber.  The  Indorsement  was 
not  that  of  Casber,  as  his  employer,  G.  W.  Ed- 
wards, testlfles.  Colbers  does  not  appear  to 
be  known.  It  Is  asserted  that  these  facts 
make  the  instrument  defective  and  of  no  le- 
gal efficacy,  the  payee  of  the  check  purport- 
ing to  be  one  person,  and  the  Indorser  anoth- 
er, so  that  notwithstanding  the  fact  that  the 
instrument  was  transferred  by  delivery.  It 
could  not  be  legally  effective,  and  could  de- 
ceive no  person;  but  this  seems  to  be  the  nar- 
row view.  A  forgery  might  be  so  planned  by 
an  ingenious  swindler  as  to  t>ear  all  the  ap- 
pearances of  genuineness,  be  correct  In  form, 
and  yet  be  made  Intentionally  so  laddng  In 
,  indorsements  and  strict  l^al  validity  as  to 
be  well  calculated  to  deceive.  It  Is  sufficient 
if  the  Instrument  bears  such  a  resemblance  to 
the  document  it  Is  Intended  to  represent  as  to 
effectually  deceive.  Garmire  v.  State,  104 
Ind,  444,  4  N.  E.  M;  State  v.  Fei^son,  3S 
La.  Ann.  1042.  The  histrument  being  a  for- 
gery, it  matters  not  that  it  was  not  properly 
Indorsed  as  to  pass  title,  with  the  parting  of 
its  possession.  It  was  represented  to  be  the 
i^heck  of  Edwards,  and  it  was  not.  The  de- 
fendant must  have  known  this,  and  the  jury 
so  found.  It  Is  fair  to  presume  that  the 
payee  was  a  flctitioua  person,  as  be  aeemi  to 


be  unknown,  and  as  tbe  indorsement  was 

made  In  the  name  of  another  person.  A  ne- 
gotiable instrument  made  payable  to  the  or- 
der of  a  person  obviously  flctitloaa,  la  pay- 
able to  bearer.  Sees.  Laws  1888,  art  2,  c  70. 
subc.  1,  I  15.  If  so,  this  Instrument  would 
have  been  of  real  as  well  as  of  a[q;>arent  legal 
efficacy,  If  genuine,  without  any  IndtHsement 
Even  without  the  indorsement  the  writing 
could  have  been  held  by  Slavlero,  to  whom  it 
was  passed  for  the  money  he  advanced  upon 
It  as  against  all  but  the  true  owner,  if  it 
were  genuine.  Tbe  indorsement  may  be  prov- 
en to  show  the  fraudulent  intent  ftnd  If  that 
exists,  without  proof  of  the  proper  Indorse- 
ment, this  Is  BUffictOlt 

3.  The  check  offered  in  evidence  against  the 
objection  of  tbe  plaintiff  In  error  appears  to 
Ije  signed  "G.  W.  Ewareeds,"  Instead  of  "G. 
W.  Edwards."  It  Is  claimed  that  this  Is  a 
fatal  variance,  as  the  Information  does  not 
allege  any  extrinsic  facta  showing  that  the  In- 
strument, although  signed  differently,  was 
repres^ted  to  be  the  check  of  Edwards.  The 
evidence,  which  was  that  of  tbe  prosecution 
alone,  the  defendant  offering  none  In  his  be- 
half, shows  that  the  plaintiff  in  error  asserted 
that  the  check  was  that  of  Edwards,  with 
whom  he  claimed  to  have  had  dealings;  that 
he  passed  it  to  Slavlero  as  such,  and  obtained 
thereon  the  sum  of  f  IG,  with  the  understand- 
ing that  the  residue  would  be  called  for  tbe 
next  day.  Edwards  testified  that  the  check 
was  not  his;  that  the  signature  appended  to 
it  was  not  his  signature;  and  that  his  name 
was  misspelled.  On  cross-examination,  he 
stated  that  the  nqme  signed  to  the  chedc  was 
not  his  name.  The  payee  of  tbe  check,  Wil- 
liam Colbers,  was  not  known  to  him,  but  Wit 
liam  Casber  was  bis  sheep  foreman,  and  the 
indorsement  of  the  name  of  the  latter  on  the 
check  was  not  tbe  signature  of  Casber.  Tbe 
check  was  not  presented  for  payment  to  the 
bank  on  which  it  was  drawn,  for  the  reason 
that  Slavlero,  to  whom  it  was  passed,  and 
wlio  advanced  money  on  It  ascertained,  some 
hours  after  be  had  taken  it  that  it  was  not 
good.  We  do  not  think  that  the  court  should 
have  excluded  the  check  from  the  evidence. 
Edwards  treated  it  as  an  attempted  forgery 
of  his  name,  until  requested  to  spell  tbe  sig- 
nature to  the  check,  and  Slavlero  testifies  that 
tbe  name  looked  like  that  of  Edwards.  Had 
tbe  court  been  requested  to  Instruct  the  Jury 
that  If  the  name  were  not  Idem  sonans  with 
"Edwards,"  they  should  acquit,  it  would  have 
been  error  not  to  give  such  an  Instruction. 
State  V.  Warren  (Mo.  Sup.)  19  S.  W.  191.  It 
would  have  been  pra[>er  for  the  court  to  so 
charge  the  Jury  without  any  request,  but  the 
plaintiff  In  error  cannot  complain  of  the  omis- 
sion of  such  an  instruction  when  he  did  not 
request  it  It  was,  under  tbe  circumstances, 
a  matter  for  the  Jury  to  pass  upon;  and  as 
they  did  so,  under  general  instructions  as  to 
evidence.  It  cannot  be  said  that  there  was 
error  in  tbe  verdict  The  question  la  raised 
only  upon  the  Introduction  of  the  cbedc  in  evi- 
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dence.  The  difference  between  the  names  te 
not  so  clear  and  mailed  as  to  render  It  a 
palpable  variance  as  a  matter  of  law,  to  be 
determined  by  the  court.  It  seems  that  the 
court  may  decide  the  matter  of  variance 
when  the  names  are  so  nearly  alike  as  to  be 
clearly  idem  sonans,  and  may  also  pass  upon 
the  question  when  there  is  an  unmistakable 
variance,  and  In  the  latter  case  exclude  the 
Instrument  from  the  Jury,  or  direct  an  acquit- 
tal. Clark,  Cr.  Proc.  343;  1  Biah.  New  Cr. 
Proc.  6S8.  The  name  to  the  check  may  have 
been  written  so  obscurely  as  to  deceive  any 
poi-soD  of  ordinary  prudence  and  observation, 
and  the  resemblance  between  the  names 
may  have  been  so  close  as  to  lead  the  Jury 
to  believe  that  the  variance  could  liave  been 
detected  only  upon  tbe  closest  scrutiny.  In 
the  case  of  Abbott  v.  State,  59  Ind.  70,  a 
forged  order  was  signed  "Bllrere  Lowtrhd- 
ser,**  and  this  signature  was  charged  by  apt 
averments  in  the  Indictment  to  hare  been  rep- 
resented to  be  the  name  of  "Elzra  Loutzenhei- 
ser."  The  Judgment  was  reversed,  on  the 
ground  that  parol  evidence  could  not  be  intro- 
duced to  show  that  the  signature  was  that  of 
the  latter  p^on,  because  the  cliaracters  could 
not  be  construed  to  constitute  the  name  with 
which  the  defendant  was  cliarged  as  forging, 
and,  further,  because  the  writing  did  not  pur- 
port to  be  signed  by  the  latter,  and  did  not 
contain  either  his  Christian  name  or  his  sur- 
name. Here  the  initials  of  the  names  are  the 
same.  There  are  a  great  number  of  decisions 
bearing  upon  this  question,  some  of  which  are 
cited  in  late  works  on  criminal  procedure. 
Clark,  Or.  Proc.  341;  1  BIsh.  New  Cr.  Proc. 
688;  People  v.  Fick  (Cal.)  26  Pac.  759;  Peete 
V.  State.  2  Lea.  513;  State  v.  Potts,  9  N.  J. 
Law,  31;  Lai^don  v.  People.  133  111.  3S2,  24 
N.  B.  874;  Parker  v.  People,  97  111.  32;  Com. 

Warren,  143  Mass.  508, 10  N.  B.  178;  Com. 
T.  GUI.  14  Gray,  400;  State  v.  Gryder,  44  La. 
Ann.  962.  11  South.  573.  In  many  of  these 
cases  a  variance  like  one  presented  here 
would  not  be  deemed  to  be  fatal.  Such  a  va- 
riance must  be  material  to  the  merits  of  the 
cBoe,  or  prejudicial  to  the  defendant,  under 
the  terms  of  oar  statute.  Bev.  St.  $  3245.  We 
have  merely  a  typewritten  copy  of  the  instru- 
ment before  us,  and  cannot  tell,  therefore, 
what  might  have  been  determined  by  its  In- 
spection.—whether  the  signature  was  so  close 
a  resemblance  to  the  one  attempted,  or  not,  as 
would  deceive  a  person  of  ordinary  observa- 
tion. Hess  V.  State,  5  Ohio,  8;  Turpin  v. 
State,  19  Ohio  St  640.  As  the  matter  was 
properly  submitted  to  the  Jury,  and  no  In- 
structlOD  asked  upon  the  point  of  variance, 
there  appears  to  be  no  prejudicial  error.  The 
check  before  ns  does  not  appear  to  be  pay- 
able to  the  order  of  any  one.  but  Is  made  pay- 
able to  William  Oolbers,  omitting  the  words 
*V>r  orAtx";  but  we  assume  that  this  is  a 
clerical  error  In  the  typewritten  copy  In  the 
record,  as  counsel  for  plaintiff  in  error  treats 
tbd  mitiiig  as  payable  to  the  order  of  the  pe^ 
aoB  named,  and  raises  no  objection  upon  this 


point   We  have  therefore  disregarded  It,  and 

express  no  opinion  upon  that  matter.  We 
have  examined  the  case  very  carefully,  ow- 
ing to  the  fact  that  counsel  for  plahitiff  In 
error  has  presented  the  case  upon  a  very  full 
brief,  and,  as  the  record  shows,  gratuitously. 
But  we  think  that  although  the  Information 
might  have  been  framed  so  as  to  exclude  any 
controversy,  and  the  evidence  presented  In 
better  shape,  there  was  no  prejudicial  error. 
The  Judgment  of  the  district  court  for  Sweet- 
water county  Is  therefore  afiOrmed. 

CONAWAY  and  POTTER.  33.,  concor. 


HBOBT  V.  8TANT0N.J 
(Supreme  Ooort  of  Wyoming.    Nov.  19,  1895.) 

Excavation  or  Ditch— Contract. 

Where  plaintiff  contracted  to  excavate 
a  ditch  In  a  thorough  manner,  at  a  certain  price 
per  coble  yard,  bnt  after  plaintiff  finished  the 
work,  defendant  paid  to  another  a  further  sum 
for  additional  excavating,  a  verdict  for  plaintiff 
for  a  less  amount  than  the  original  estimate 
will  not  be  disturbed,  there  being  evidence  that 
plaintiff's  excavation  was  in  excess  thereof,  and 
it  not  appearing  how  much  excavating  defend- 
ant din,  or  what  it  would  liave  cost  at  the  con- 
tract price. 

Error  to  district  eotot,  Lanunte  coonty; 
Richard  H.  Scott  Jndge. 

Action  by  Frederick  3.  Stantra  against 
Gtuurles  Hecht  to  recover  the  balance  due  for 
excavating  a  ditch.  Plaintiff  had  Jndgmmt^ 
and  defendant  brings  error.  Affirmed. 

Burke  &  Fowler,  for  plaintiff  in  error. 
Frederick  J.  Stanton,  In  pro.  per. 

OONAWAY,  J.  This  action  was  brought  tn 
the  district  court  for  Laramie  county  for  the 
recovery  of  f  1,284.20,  balance  due  for  excavat- 
ing 29,432  cubic  yards  of  earth  In  the  con- 
structicMi  of  an  Irrigating  ditch,  with  Inter- 
est at  12  per  cent  per  annum  from  Septem- 
ber 1,  1800.  It  is  aUeged  that  plaintiff  in 
error  promised  to  pay  the  reasonable  worth 
of  this  work,  and  that  it  Is  reasonably  worth 
10  cents  per  cubic  yard.  The  work  was  ac- 
tually begun  under  a  contract  fixing  the  price 
at  10  cents  per  cubic  yard,  but  defoidant  in 
error  claims  that  this  contract  was  procured 
by  fraudulent  repr^entatloiua  ibat  the  work 
was  not  so  difficult  or  valuable  as  it  proved 
to  l>e.  He,  however,  claims  but  that  price 
for  the  excavation  done  by  him.  The  con- 
tract provides  that  defendant  In  error  "will 
in  all  respects  perform  the  work  of  construct- 
ing said  ditch  in  a  good,  complete,  thorough, 
and  workmanlike  mann^',  such  as  is  usual 
upon  first-class  ditches  In  this  country;  that 
all  the  work  thereon  shall  be  performed  un- 
do: the  supervition  and  direction  of  William 
O.  Owen  as  engineer,  and  to  his  entire  sat- 
isfaction." Owen  was  the  engineer  who  sur- 
veyed  the  line  of  ditch  upon  which  it  was 
constructed.  The  contract  further  provided 
for  payments  of  85  per  cent  ot  the  value  of 
the  excavations,  made  fn»n  time  to  time 


1  Rehearing  pending. 
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dntog  Ike  pwgema  wf  the  work,  to  be  <Ie> 
termlued  by  the  engliieer;  and,  furthn-,  that 
*<as  socu  as  said  dltdi  1b  completed,  If  done 
by  the  Idth  of  July,  1890,  and  aa  soon  as 
said  43Itch  la  fasepected  by  said  WUUam  O. 
Owen,  -engliaeer,  and  the  aald  parties  of  the 
second  -part  [the  parties  at  the  second  part 
being  plaintlfr  In  error  and  a  ccpartner],  wUcta 
shall  be  done  ImmetUately,  If  said  ditcb  Is 
found  to  be  ccsnplete  and  In  good  «rder  and 
cooidttloQ,  and  the  <w«k  dene  ttMreen  in  con- 
formity with  tUa  contTBCt,  tkea  tkey  will 
pay  the  full  balance,"  etc.  There  Is  con- 
flicting erldence  -as  to  whether  philntlff  In 
error  accepted  tbe  4UatL  There  is  evidence 
not  conflicting  that  plaintiff  In  error  took 
po!v;ession  of  the  ditch,  and  did  additional 
excavating  Tipon  It.  He  testifies  that  this 
'  cost  him  abowt  $800.  He  does  not  show  how 
much  excavating  be  did,  or  what  It  would 
hare  cest  Mm  If  ttefmdant  In  error  had  done 
it  at  10  cents  per  cubic  yard,— the  contract 
price.  T2te  amount  of  exoanatloQ  necessaiy, 
as  estbnated  by  the  engineer  before  tbe  woi^ 
was  done,  was  22,212  cubic  yards.  Tbe 
amount  actually  excavated,  as  ahown  by  tbe 
testimony  of  Apperaon,  an  engineer  who 
made  the  measurement  of  the  same  In  July, 
1890  (the  Bame  month  that  defendant  In  er- 
ror finished  his  work  on  the  ditch),  was  29,- 
432  cubic  yards.  Pease,  another  engineer, 
made  measurements  hi  Janmry,  1808,  and 
found  that  the  excavation  atnotrated  to  27,- 
4T6  cubic  j-ards,  as  shown  by  his  measure- 
ments at  that  time.  Tb^e  was  paid  during 
the  progress  of  the  work  $1,650.  It  is 
parent  that  t^e  jury  made  ;a  large  dednctkoi 
from  the  axnouut  due  defendant  In  error,  ac- 
cording to  either  of  these  measnremMits. 
The  engineer  Owen  made  no  measurement 
or  estimate  of  the  amount  of  excavation  aft- 
er the  work  was  done.  Taking  his  estimate 
made  before  the  work  was  done  as  a  basis, 
the  Jwry  have  made  'a  smAIl  deduction. 
WhHe  the  tes^ony  Is  conflicting  In  '  some 
particulars,  the  -evtdence  fairly  sustains  tlie 
verdict  of  the  Jury.  The  law  of  the  case 
seems  to  have  been  fairly  presented  to  the 
jury  In  the  iBBtractimiB  given.  We  find  no 
prejudicial  ■error  in  the  giving  or  refusal  of 
Instmctlcas.  .Judgment  affirmed. 

GROraSOECK,  O.  J.,  AUd  HAYVOBD,  J., 
coDcnr. 

Hon.  J.  H.  HA7F0RD.  faOge  of  tbe  Second 
Judk.>ial  district,  sat  in  lien  of  Sir.  Justice 
POTTER,  who  was  disqualifled  belns  of 
couusel  In  the  trial  coueL 


■SA^N  PEASB. 

(Supreme  Court  of  Wyoming.   Nov.  19,  1895.) 

■ffii-EcTios  Contest — Gxceptionb— Ambndubnts— 
Namk  or  Candiditb  Prikted  Twiob  on  Orri- 

CIAl.  BAU,flT-~WAlvaB  or  iBBBOUUKm— !>»- 
TIsaOUKIKO  Uabks. 

1.  A  bill  of  ezceptioiH  contained  all  the 
pleadings,  motions,  and  journal  entries,  followed 


by  a  concise  statement  of  the  varioos  proceed- 
logs,  headed  "Certificate  of  the  Oourt,"  the  whole 
inHtrument  signed  by  the  presiding  jnd^e.  A 
motion  to  strike  oat  portious  of  the  petinon 
was  sustained,  and  tbe  journal  «Btry  ebowing 
Bach  ruling  of  the  court  did  Jiot  disdose  that 
plaintiff  reserved  an  exception  thereto,  bat  in 
the  certificate  of  the  court,  which  constituted  a 
part  of  the  bOl,  it  wss  stated  that  plaintiff  duly 
exc^M^d  to  -such  -mliaK.  fleU, '  that  it  suffi- 
cieatly  appearsd  by  the  record  thatan  exceptifu 
nag  reBerved. 

'2.  The  origiosl  petlHon  allied  tiiat  defend- 
ants name  was  printed  twice  apon  the  official 
baUot  •scandMate  for  tfa»«&ce«f  suMtfaitend- 
snt  of  schools,  she  baviag  been  nominated  by 
two '  parties,  which  It  was  alleged  misled  the 
voters,  and  deorived  nlaintiff  of  her  ngbt  to 
have  the  vete  of  an  elector  eomted  bat  once; 
that  426  eleet»rB  -voted  twice  for  &e  d«feidant; 
that  the  jndges  of  electitm  wrongfully  and  Ble- 
gally  counted  said  426  votes  as  legal  votes,  and 
as  having  been  cast  'for  defendant,  and  they 
were  illegally 'abstracted  as  legal  vote*.  Upon 
a  taoCion  to  oBSke' tbaoe  aUecations  oMre  defi- 
nite and  certain  being  Bostauied,  the  -plaintiff, 
in  an  amended  petition,  alleged  that  said  426 
votes  were  comited  twice  and  abstracted  twice. 
Held,  tiiat  snofa  sUegatioD  of  the  smended  peti- 
tion did  not  amoant  to  a  new  petet  of  contest, 
and  it  was  error  to  cause  It  to  be  strif^ken  out  on 
motion. 

3.  An  election  contest  is  to  be  tried  like  oth- 
er civil  actions,  by  express  provision  ofliie  stat- 
ute; and  the  statute  authoridag  amendments 
to  pleadings  -applies  to  such  an  action  the  same 
as  any  other.  A  point  of  coot^  which  is  entire- 
ly new  or  fOrrtgn  to  the  original  charge  may  not 
I»e  set  ip  for  1»e  first  tinte  by  way  of  amend- 
ment if  the  time  has  elapsed  wlthlii  which  the 
contest  may  be  Inaugurated;  but,  if  a  petition 
in  such  a  case  ts  defective.  It  may  be-amoided 
by  nuikiiur  its  aUspAkM-nion  iparthndar, 
nlte,  or  cutain. 

4.  The  nllegations  of  the  petition  examined, 
and  held  snfficlent  to  state  a  caose  Of  action. 

5.  Under  the  system  of  voting  hi  weratioB 
In  Wyoming,  the  names  candidates  for  each 
office  are  reqalred  to  be  arxsnged  upon  the  offi- 
cial bflllot,  under  the  denignntion  of  the  office, 
hi  alphabetical  order,  according  to  surnames, 
except  that  the  names  of  candidates  for  electors 
of  president  and  vice  preridoit  of  the  United 
States,  presented  in  one  cectifioate  .of -nontiba- 
tion,  are  to  be  arranged  in  a  separate  group. 
The  ballot  is  also  required  to  contain  the  name 
of  the  party  or  principle  whtoh  the  candidates 
represent  as  contained  in  the  certificate  of  nom- 
ination. The  elector  prepnres  bis  ballot  by 
marking  a  cross  before  or  after  the  name  of  tbe 
pepBon  or  persons  for  whom  he  intends  to  vote. 
Held,  that  the  name  of  a  oandidatc  for  any  of- 
fice, althoofd)  nominated  by  more  than  one  par- 
17,  should  he  placed  but  once  upon  the  ballot 
as  a  cnndidRte  for  the  same  office;  that  the 
name  of  defendant  as  candidate  of  the  Demo- 
cratic and  People's  parties  fur  soperintendent 
of  schools  was  wrongfully  jplacad  on  the  official 
ballot  in  two  places.  Whether  or  not  a  differ- 
ent rule  might  prevail  in  the  case  of  candidates 
for  presidential  electoia,  that  point  net  being  In- 
volved. Is  not  dedded. 

6.  The  statute  further  provides  that  the  can- 
didates and  tlieir  agents  shall  have  an  oppor- 
tunity to  inspect  the  ballots  bef  me  they  are  sent 
oat;  and  ttuat  any  mistake  shall  be  corrected 
without  delay;  and  that,  open  application  to 
the  district  court  or  judge  thereof,  the  officials 
preparing  the  ballots  ra^  be  required  'to  cor- 
rect any  error  tlierein.  It'aot  appearing  that 
any  objection  was  made  before  eleetiim  re- 
specting the  manner  in  which  the  ballots  were 

Erepared,  or  that  any  attempt  was  made  to 
ave  the  error  in  printing  of  defraidant's  name 
twice  upon  the  ballot  eonectcd,  (Jie  plaintiff, 
under  the  oircumstancea  alleged  in  tfu  petition, 
must  be  held  to  have  waived  such  Irregniarityf 
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7.  BTowtn'ar,  if  tt  Bhall  be  shown  that  any 
elector  Indicated  by  two  croesea  on  the  same 
ballot  an  intention  to  vote  for  the  defendant, 
pliicing  a  cross  after  her  name  in  each  place 
where  it  appeared  upon  tiie  ballot,  snch  vote 
upon  one  ballot  ahoiild  be  counted  aa  one  TOte. 

8.  Without  deciding  wliether  such  addition- 
al or  unnecessary  crosses  would  in  any  caae 
constitute  a  diatinenishinK  mark,  so  as  to  reQuire 
the  rejection  of  the  ballot  abaohnely,  heU,  that 
im  this  cue,  ondar  the  aveimuiti  ot  toe  pmtion, 
•ncfa  cnMues  did  not  amount  ijx  and  of  them- 
■eWes  to  a  distlngnbhlng  maA. 

(Syllabus  by  JuaUce  PotterJ 

Enw  to  dtetricft  eoort,  AlbBiir  fsoantri 
James  H.  Hayford,  Jnttge. 

Action  by  LlsEle  T.  Sft-wtn  agatnflt  Sarah  W. 
Peaee  for  ttae  pmiKtse  of  contesting  an  elec- 
tion as  coastysiiperlntesiaeirt  of  BCbeola.  Judg- 
ment for  defendant,  and  plaintiff  bdsci  error. 
Rerereed. 

W.  H.  FlBhbMk.  iot  pUntlff  In  error. 
Bcamel  ft  Bnuael.  iar  Juteiflaiit  in  vam, 

VOTTBRt  X  TUto  ti  an  dectlon  contest, 
and  InTOtreB  the  dectlon  of  connty  superin- 
tendent of  Bchoola  <^  the  comity  of  Albany  at 
tbe  eeneral  election  held  In  1891  Lizzie  F. 
Sawln  vras  the  BepubUcan  nominee,  and  Sarah 
W.  Pease  waa  tbe  nominee  of  the  Demo- 
cratic and  People's  parties.  The  latter  was 
declared  dected,  and,  trithln  30  days  there- 
after, the  plaintUr  fUed  her  petltlrai,  In  -writ- 
ing, with  the  clerk  of  Uie  district  court  of 
Albany  county,  for  the  purpose  of  contesting 
the  election.  To  this  petition  a  motion  was 
interposed,  asking  tbat  It  be  made  more  def- 
inite and  certain,  which  was  sustained  in 
part  only,  and  plalDtlff  was  granted  time  and 
leave  to  CUe  an  amended  petition.  The  amend* 
ed  petition  was  filed,  and  a  motion  to  strike 
therefrom  certain  portions  as  redundant  and 
irrelevant  was  sustained  In  part;  and,  upon 
a  demurrer  to  this  petition  being  sustained, 
leare  was  again  granted  for  the  filing  of  an 
amended  petition.  Thereupon  a  second  amend- 
ed petition  was  filed,  and  to  this  a  motion  was 
filed  to  strike  out  parts  thereof,  for  the  rea- 
son that  tbe  same  stated  a  new  point  of  con- 
test, for  the  first  time  set  np  In  the  second 
amended  petlticm,  and  more  than  30  days  had 
elapsed  since  the  defendant  was  declared  elect- 
ed, and  tbat  the  paragraphs  thus  complained 
of  were  Inconsistent  with  and  repugnant  to 
certain  allegations  of  tbe  original  and  first 
amended  petitions.  This  motion  was  sustain- 
ed. A  demurrer  to  the  second  amended  peti- 
tion was  then  filed,  and  this  was  sustained; 
and,  the  plaintiff  not  desiring  to  plead  further, 
judgment  was  rendered  in  favor  of  defend- 
ant and  plalntifT  prosecutes  error. 

The  only  matter  at  all  before  us  for  con- 
sideration Is  tbe  action  at  the  court  in  sus- 
taining tbe  motions  to  strike  and  the  demur- 
rers. At  tbe  outset,  we  are  confronted  with 
tbe  proposition,  suggested  by  counsel  toe  de- 
fendant, that  tbe  leoord  foils  to  disclose  any 


eKoeptlon  to  Hie  nHiig  ot  Oe  oenrt  In  Mm- 
tainfng  the  motion  to  strike  out  certain  pom- 
graphs  and  ports  of  the  second  amended  peti- 
tion. The  journal  entry  cft  tbe  court  fat  teHm- 
tion  to  the  ruling  upon  that  motion  Is  sBbnt 
respecting  any  exception  of  plaintUC.  The 
ord  before  us  Is  all  embodied  In  what  is 
titied  at  tbe  commencement  "Bill  ot  Excs^ 
tions,"  and  at  the  close  thereof  appear*  tt» 
tfgnatore  of  J.  H.  Hayf(»ti,  as  judge  of  tfe» 
Second  Judicial  district  of  Wyoming,  Immr 
dlately  preceded  by  tbe  statement  that  1k» 
Idalntiff  prayed  that  "this,  ber  bill  of  exc9~ 
tions,  in  that  behalf  might  be  allowed,  whicl» 
is  accordingly  done,  and,  upon  her  motion,,  m- 
dered  to  be  made  a  part  of  tbe  record  in  IMv 
case."  The  document  In  its  entirety  contain* 
all  the  pleadings,  the  various  motions  flled^  •r- 
ders  made  thereon,  and  all  journal  entries  cer- 
tified to  by  the  clerk  of  the  court  under  It* 
seal,  and  then  a  statement  of  tbe  rarious  pn»- 
ceedlnga  taken  In  the  case;  this  last-m^k- 
tioned  statement  being  headed  by  tbe  title-  eC 
the  cause,  and  entltied  "Certificate  o<  tike- 
Court"  After  the  statement  of  venue  antf 
UUe  of  the  cause,  on  the  first  page  of  th» 
record  before  us,  appear  the  words  "Bin  mt 
Exceptions";  and  the  whole,  including  tte- 
part  called  "Certificato  of  the  Court,"  Ig  sli^ 
ed  by  the  presiding  judge  of  the  court.  Al- 
though the  pleadings  and  Journal  entries  to*- 
a  part  of  the  record  without  a  bill  of  ex- 
ceptions, the  fact  tbat  they  are  thus  incor- 
porated in  tbe  Un  will  not  Invalidate  It,  «r 
prevent  that  which  is  properly  within  It  from 
thereby  becoming  part  of  the  record.  Id  tike' 
certificate  of  tbe  court,  or  the  final  statemeot^ 
so  denominated,  appears  the  following:  "AnC 
on  the  hearing  of  tbe  motion  of  defendant  to- 
strike  out  all  of  paragraph  4  of  point  A  saM 
point  B,  therein  described  In  this  cause,  In  tbe- 
district  court  aforesaid,  at  the  January,  A.  Bl 
1805,  term  of  said  court,  the  said  court  sov- 
tained  .said  motion,  on  tbe  ground  tbat  eaftf 
plaintiff's  second  amended  petition  contained 
new  matter,  to  wbich  ruling  and  decision  mt 
the  conrt  the  plaintiff  excepted."  This,  by  or- 
der, is  then  made  a  part  of  the  record.  Wc- 
conceive  that  this  sufficiently  shows  tthe 
record  that  an  exception  was  preserved  to  tlk*- 
ruling  of  the  -court  npon  the  motion. 

The  original  petition,  after  alleging  eertate 
jurisdictional  facts,  and  that  the  board  of  «mm- 
vassera,  composed  of  tbe  county  clerk  and  tis» 
justices  of  the  peace  of  the  county.  In  maklqc 
up  the  abstract  of  votes  from  the  various  re- 
turns, found  and  declared  that  defendant  vrwm 
elected  by  a  majority  of  five  votes  over  the- 
phiintiff,  proceeds  to  state  that  plaintiff 
sires  to  contest  the  election,  and  then  f(41oii» 
a  statement  of  the  points  of  contest  Tbe  p»- 
titlon  was  divided  Into  numbered  paragraphia 
the  points  of  contest  commendng  with  pans- 
graph  Na  7,  which  is  again  subdivided!  Into 
paragraphs,  numbered  eonsecutively  A  txf 
Inclusive.  These  points.  In  substance,  w«f» 
tbat  the  official  ballot  bad  prlntod  upon  tt  Om 
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candldatea  for  the  office  In  anesdon  as  fol- 
lows: 

For  Countr  SupetintendeDt  of  Schools. 

(Vote  for  one.) 

Sarah  W.  Pease  Democrat. 

Sarah  W.  Pease   People's  Party. 

Lizzie  F.  Sawin  Repnhlican. 

—Thereby  misleading  and  deceiving  the  vot- 
ers of  Albany  county,  and  thereby  depriving 
plaintiff  of  her  right  to  have  the  ballot  of 
an  elector  counted  but  once.  These  allega- 
tions appeared  In  subdivision  A  of  paragraph 
No.  7.  Then,  In  subdivision  B,  It  Is  alleged 
tliat,  as  a  result  of  the  printing  of  the  bal- 
lot In  such  manner,  426  electors  voted  twice 
for  the  defendant,  and  that  the  Judges  of 
election  of  the  various  voting  precincts 
wrongfully  and  illegally  counted  said  426 
votes  as  legal  votes,  and  as  having  been  cast 
for  said  defendant,  and  the  county  clerk,  in 
making  up  bis  abstract,  wrongfully  and  ille- 
gally counted  said  votes  as  legal  votes,  and 
as  having  been  cast  for  the  defendant  In 
subdivision  O  it  is  stated  that  in  precincts  1, 
4,  and  5  in  Laramie  City,  and  in  tbe  precincts 
named  "Little  Medicine"  and  "Seven  Mile," 
and  a  number  of  others,  the  Judges  of  elec- 
tion counted  the  votes  appearing  on  tbe  offi- 
cial ballot  as  having  been  cast  for  defendant 
aa  People's  party  candidate  and  as  the  Dem- 
ocratic party  candidate  sei^rately,  and  after- 
wards added  togeth^  the  totals  so  found, 
and  returned  tbe  total  thus  arrived  at  In 
their  returns  to  the  county  clerk;  and  said 
clerk,  In  making  up  his  abstract,  wrongfully 
and  Illegally  accepted  said  totals,  thereby 
giving  credit  to  defendant  with  100  and 
more  of  illegal  votea.  Subdivision  D  con- 
tains the  following  allegations:  That  no  re- 
turns have  been  made  of  the  poll  books,  bal- 
lots east,  and  affidavits  of  electors  concern- 
ing the  qualifications  of  electors  voting,  to 
the  county  clerk,  aa  provided  by  law  from 
Mountain  Home,  Lodge  Pole,  and  Mandel 
precincts,  and  that  the  canvassers,  In  mak- 
ing up  their  abstract,  did  wrongfully  and  Ille- 
gally credit  said  defendant  with  49  votes 
alleged  to  have  been  cast  for  her  In  said  pre- 
cincts, as  represented  by  pretMided  returns 
of  said  precincts.  In  subdivision  E  It  la  al- 
leged that,  in  making  up  the  said  abstract, 
and  In  declaring  that  defendant  had  re- 
ceived 1,132,  as  against  1,127  received  by  the 
plaintiff,  the  county  clerk  did  count  and 
credit  defendant  with  over  100  Illegal  votes; 
In  subdivision  F,  that,  upon  a  recount  of  all 
the  legal  votes  having  been  cast  for  superin- 
tendent of  schools,  the  result  will  show  that 
the  plaintiff  has  been  duly  and  legally  elect- 
ed to  said  office,  and  Is  entitled  to  the  elec- 
tion certificate.  The  petition  then,  in  para- 
graph No.  8,  proceeds  to  aver  that  the  county 
clerk,  togethw  with  the  different  Judges  of 
election.  In  making  up  the  returns  and  ab- 
stract, as  provided  by  law,  did  wrongfully 
and  Illegally  credit  the  defendant  with  over 
100  Illegal  votes,  and  thereby  deprived  plain- 
tiff of  her  right  to  said  office,  and  that  plain- 


tiff was  duly  elected  to  said  office.  It  la  evi- 
dent that,  although  placed  in  separate  snb- 
divislons,  all  the  allegations  contained  in 
sultdivUlons  A,  B.  and  G  are  Intimately  con- 
nected, and  relate  to  the  same  matt«-,  viz, 
the  printing  of  the  name  of  defendant  npon 
the  t>allot  twice,  and  the  result  thereof,  these 
results  being  stated  to  be:  (1)  "Thereby  de- 
priving plaintiff  of  her  right  to  have  the  bal- 
lot of  an  elector  counted  but  once;"  (2)  426 
electors  voted  twice  for  the  defendant,  and 
they  were  counted,  returned,  and  abstracted 
as  legal  votes;  (3)  that  In  five  precincts  the 
votes  cast  for  defendant  as  the  candidate  of 
each  of  two  parties  were  counted  separately, 
then  added  together,  and  thus  returned  and 
abstracted,  which  gave  credit  to  defendant 
with  more  than  100  illegal  votes.  It  might 
be  added  that  It  is  also  alleged  that  the  print- 
ing of  the  ballots  In  the  manner  stated  mis- 
led and  deceived  the  voters.  Another  and 
Independent  allegation  concerns  tbe  coonting 
of  votes  not  returned  by  the  Judges  and 
clorks  of  election  from  three  precincts;  and 
then  appear  general  averments  of  the  credit- 
ing defendant  with  100  and  more  illegal 
votes.  We  have  been  thus  specific  in  the 
analysis  of  the  original  petition  for  the  rea- 
son that  tbe  amended  petitions,  with  very 
few  exceptions,  conform  to  it 

Defendant  interposed  a  motion  to  make 
subdivisions  A  to  F  of  paragraph  7,  respec- 
tively, and  paragraph  S,  of  the  petition,  more 
definite  and  certain.  Tills  motion  as  to  sub- 
divisions A  and  B  of  paragraph  7  was  sus- 
tained and  overruled  as  to  the  others,  and 
plaintiff  was  granted  leave  and  time  to 
amend  the  petition. 

The  amended  petition,  down  to  paragraph 
7,  closely  follows  the  original,  and  In  subdi- 
vision A  of  that  paragraph.  In  addition  to  a 
statement  of  the  manner  of  printing  tbe 
candidates  for  said  office  upon  the  official 
ballot,  and  the  other  allegations  found  In  the 
corresponding  paragraph  of  the  original  peti- 
tion, avers:  That  the  ballot  was  so  prepared 
by  tbe  county  clerk,  who  was  a  Democrat, 
upon  the  representations  of  the  county  at- 
torney, who  was  a  Democrat,  that  the  law 
required  tbe  ballot  to  be  so  printed.  That 
the  county  attorney  and  defendant,  at  divers 
times  prior  to  and  on  the  day  of  Section, 
represented  to  the  Judges  of  election  of  the 
different  precincts,  and  to  the  voters  of  the 
county,  that,  if  any  of  them  should  vote  for 
defendant  twice  on  the  same  ballot,  one  of 
said  votes  could  be  legally  counted  for  her, 
that  the  printing  of  her  name  twice  on  the 
ballot  was  legal.  That  the  said  representa- 
tions were  false,  and  were  then  known  by 
defendant  to  be  so,  and  were  made  to  de- 
ceive and  defraud  the  voters  of  the  cotmty, 
and  to  Induce  the  Judges  of  Section  to  make 
and  return  an  unfoir  count  of  the  legal  votes 
cast  for  said  office,  and  to  defeat  the  plain- 
tiff by  procuring,  counting,  and  returning 
fraudulent  rotes.   That  the  said  Judges  of 


Digitized  by  Google 


SAWIN  V.  PEASE. 


758 


election  received,  cotmted,  and  returned  to 
the  conntr  clerb  enough  unlawful  and  fraud- 
nlent  ballots  In  favor  of  defendant  to  change 
the  result,  so  as  to  give  defendant  a  majority 
of  the  votes  cast  upon  the  face  of  the  re- 
tarns,  when  In  fact  plalntiCF  was  elected  by 
a  majority  of  the  legal  votes  cast  Then  fol- 
lows a  statement  of  the  number  of  unlaw- 
ful and  void  ballots  counted  and  returned 
for  defMidant,  as  set  forth  In  the  petition.  In 
each  precinct.  It  was  also  alleged  that  the 
voting  twice  upon  the  same  ballot  for  de- 
fendant constituted  a  distinguishing  mark. 
In  subdivision  B  of  this  amended  petition,  it 
Is  averred  that,  as  a  rrault  of  the  printing  of 
the  official  ballot  as  stated,  and  the  mlsrep- 
resentatlon  and  frauds  practiced  as  therein- 
before moitioned,  evidently  referring  to  the 
representations  of  the  county  attorney  and 
defendant  which  had  been  referred  to,  426 
unlawful  votes  were  counted  at  said  election 
In  the  precincts  of  said  county  for  the  de- 
fendant; and  the  Judges,  in  making  up  their 
returns,  wrongfully  and  illegally  counted 
said  votes  as  legal  votes,  and  as  cast  for  de- 
fendant, and  the  county  clerk  Included  them 
Id  bis  abstract.  Then  follow  similar  allega- 
tions to  the  others  which  appeared  In  the 
original  petition. 

It  Is  apparent  that  the  elaboration  of  sub- 
dlvlslons  A  and  B  was  In  pursuance  of  the 
demand  made- by  the  motion  to  make  more 
definite  and  cerhiiu,  by  showing  wherein  or 
whereby  the  voters  were  misled  and  decelv- 
«>d,  and  plaintiff  was  deprived  of  her  right 
to  have  the  vote  of  an  elector  counted  but 
once,  and  the  facts  showing  how  the  printing 
of  the  ballot  in  the  manner  alleged  resulted 
In  many  electors  voting  twice.  A  motion 
to  strike  out  several  portions  of  the  amend- 
ed petition  was  then  filed,  the  ground  stated 
being  that  the  same  were  aham,  redundant. 
Irrelevant,  and  frivolous,  as  well  as  that 
tbe  amendment  does  not  comply  with  the  or- 
der of  the  court  requiring  subdivisions  A 
and  B  of  paragraph  7  to  be  made  more  defi- 
nite and  certain.  Upon  the  hearing  of  this 
motion,  the  court  sustained  it  as  to  para- 
graph 6  of  subdivision  A,  and  It  was  denied 
in  every  other  respect  It  was  urged  by 
the  motion  that  said  paragraph  6  contained 
new  matter,  for  the  first  time  set  op  In  the 
amended  petition.  A  demurrer  was  then  In- 
terposed to  each  point  of  contest  specifically, 
and  to  the  amended  petition  as  a  whole,  on 
the  ground  that  neither  the  points  of  contest 
nor  the  petition  state  facts  sufiSclent  to  con- 
stitute a  cause  of  action.  The  demurrer 
was  sustained,  and  plaintiff  granted  leave  to 
file  another  amended  petition.  This  was  fil- 
ed. Its  allegations  were  quite  similar  to 
the  first  amended  petition,  excejft  that  in 
subdivision  B  the  averments  were  so  chan- 
ged as  to  charge  that,  as  a  result  of  the 
printing  of  the  official  ballot  in  manner  sug- 
gested, "four  hundred  and  twenty-six  elect- 
ors voted  twice  consecutively  at  the  election 
aforesaid  for  said  defendant  for  the  office  of 
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county  superintendent  of  schools,  and  that 
the  Judges  of  election  of  the  different  vot- 
ing precincts  of  said  county,  In  making  up 
their  returns  to  the  county  clerk,  as  herein- 
before mentioned,  wrongfully,  lllesally,  and 
fraudulently  counted  said  four  hundred  and 
twenty-six  votes  as  legal  votes,  and  as  hav- 
ing been  cast  twice  consecutively  for  said 
defendant;  and  the  county  clerk,  in  making 
up  his  abstract  of  the  votes  cast  for  candi- 
dates for  the  office  of  county  superintendent 
of  schools,  wrongfully,  illegally,  an^  fraudu- 
lently counted  said  four  hundred  and  twen- 
ty-six fraudulent  votes  as  legal  votes,  and 
as  having  been  cast  twice  for  said  defend- 
ant consecutively."  And  paragraph  4  of 
subdivision  A  In  the  last  petition  was  as  fol- 
lows: "That  said  Judges  of  said  election  re- 
ceived, counted,  and  returned  to  the  county 
clerk  enough  of  void  and  fraudulent  votes, 
ttiat  had  been  voted  twice  consecutively  on 
the  same  ballots,  and  counted  twice  for  said 
defendant,  to  change  the  result,  so  as  to 
give  to  the  defendant  a  majority  of  the  votes 
cast  on  the  face  of  the  returns,  when  in 
fact  the  plaintiff  was  duly  elected  by  a  ma- 
jority of  the  legal  votes  cast"  A  motion  to 
strike  out  these  alleged  new  allegations  was 
filed  and  presented,  and  sustained.  A  de- 
murrer to  the  petition  was  thereupon  sus- 
tained. Some  other  changes,  which  should 
perhaps  be  considered  as  slight  and  rather 
explanatory  than  otherwise  of  the  original 
points  of  contest  appeared  In  each  amended 
petition,  which  we  will  advert  to  more  spe- 
cifically In  stating  our  conclusions. 

Section  154  of  the  act  governing  elections 
provides  that  the  person  desiring  to  contest 
an  election  to  an  office,  other  than  member 
of  the  senate  or  house  of  representatives, 
shall,  within  30  days  after  the  person  whose 
election  is  contested  Is  declared  elected,  file 
with  the  clerk  of  the  district  court  a  petition 
in  writing  setting  forth  the  points  on  which 
be  will  contest  the  election,  which  statement 
shall  l>e  verified  by  affidavit  of  the  party 
bringing  such  contest  as  in  pleadings  In 
the  district  court  Sections  155  and  156  pro- 
vide for  the  Issuance  of  summons  In  the 
same  manner  as  in  civil  actions  in  the  dis- 
trict court  and  that  said  contest  cases  shall 
be  tried  in  like  manner  aa  civil  actions. 
Laws  1890,  p.  179. 

Plaintiff  In  error  challenges  the  correct- 
ness of  the  rulings  of  the  court  uiwn  the  re- 
spective motions  to  strike  and  the  respective 
demurrers  to  tbe  first  and  second  amended 
petitions.  Upon  a  careful  examination  and 
consideration  of  the  pleadings,  we  have 
reached  the  following  conclusions: 

1.  It  may  be  assumed  that  whether  the 
official  ballot  was  Incorrectly  printed  In  the 
respect  indicated  or  not  or  whether  or  not 
the  fact  that  some  of  the  electors  placed  a 
cross  opposite  the  name  of  the  defendant  In 
each  place  where  it  appeared  would  Inval- 
idate the  ballots  themselves.  It  Is  clear  that 
the  defendant  was  not  entitled  to  have  sndt 
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TOtes  w  two  «f  VDch  eromcm  upon  the  same 

bsllot  counted  more  tban  once.  The  court 
sustained  the  motion  to  strike  from  tbe  first 
amended  petition  the  following  aUegatton, 
tbe  same  constituting'  a  snbpaniKrapli  of 
snbdiTlsion  A.  to  Ken^nd  paragraph  7: 
That  all  ballots  marked  with  a  cross  twice 
consecutively  after  tbe  name  of  said  defend- 
ant contain  a  dtstinguishiny  mark,  tliat  ren- 
ders tbem  void,  so  that  they  could  not  be 
counted."  This  averment,  in  our  Judgment, 
did  not  amount  to  new  matter  or  a  new  point 
of  contest.  The  original  petition  plainly 
stated  that  426  electors  voted  twice  for  said 
defendant,  and  the  allegation  now  inserted, 
complained  of  by  the  motion  to  strike,  and 
stricken  out  by  order  of  the  court,  merely 
stated  a  conclusion  of  law  to  be  deduced 
from  such  voting.  Whether  or  not  such 
marks  or  crosses  would  amount  to  distin- 
guishing marks,  such  as  to  Inralldate  tbe 
ballots,  arose  as  a  matter  of  law  from  the 
original  averment;  and  that  question  was 
sufficiently  latsed  by  tbe  orfgtoal  petition, 
and  by  other  corresponding  statements  in 
tbe  petition  as  amended.  It  may  have  been 
entirely  prefer,  however,  to  strike  it  from 
the  petition  as  redundant,  in  that  it  goes  no 
further  tban  to  anuounce  a  legal  conclusion 
or  result  to  be  drawn  from  the  other  and 
preceding  averments.  It  is  unnecessary  to 
determine  that  matter.  No  error  can  be 
predicated  upon  the  ruling  in  that  regard, 
for  the  obvious  reason  that  the  question  thus 
suggested  naturally  arose  from  tbe  remain- 
ing statements,  and  plaintiff  had  all  the  ad- 
vantages, if  any,  to  be  derived  therefrom. 

2.  The  ruling  of  tbe  court  upon  the  de- 
murrer to  tbe  first  amended  petition  was  a> 
roneons,  for  the  reason  stated  In  our  discus- 
sion of  tbe  last  demurrer. 

S.  That  pail  of  tbe  second  amended  peti- 
tion stricken  out,  evidently  on  tbe  ground 
ttiat  It  stated  for  the  first  time  a  new  point 
of  contest,  was  not  objectionable  upon  that 
ground,  or  upon  any  other  In  respect  to  a 
motion  to  slrlke  out  redundant  or  irrelevant 
matter.  A  case  in  which  an  election  is  con- 
tested is  to  be  tried  ISce  other  <4vil  actions, 
and  our  statute  of  amendments  applies  to 
such  an  action  tbe  same  as  any  other.  It 
may  be  assume,  however,  that  a  point  of 
contest  entirely  foreign  to  tbe  original 
charge.  If  the  time  has  elapsed  within  which 
tbe  contest  may  be  inaugurated,  should  not 
be  permitted  to  l>e  set  up  for  tbe  first  time 
by  way  of  amendment;  but  that,  if  a  peti- 
tion In  such  an  action  is  defective,  it  may  be 
amended  by  making  Its  allegations  more 
particular,  definite,  or  certain,  we  think  there 
can  be  no  doubt  When  there  Is  a  charge  of 
fraud,  but  no  averment  showing  how  tbe 
fraud  would  affect  the  result,  the  defect  may 
be  remc'iied  by  amendment  Paine,  Elect 
I  840.  iiflt  author  says:  "The  Inquiry  in- 
volved in  a  contested  election  case  is  one 
wUch  deeply  concerns  the  public.  The  ques- 
tloa  ts  btoader  than  the  mere  claim  of  an 


individual  to  the  office  In  contrewy.  It  1» 
whether  tbe  popular  will  baa  bem,  or  is 
about  to  be,  defeated  or  thwarted  by  mis- 
take or  fraud.  If,  therefore,  tte  statement 
of  tbe  grounds  of  contest  lack  the  clearneas 
and  distinctness  of  allegatloa  always  desdra- 
ble  In  Judicial  proceedings.  It  Is  not.  on  that 
account  to  be  peremptorily  dls missed.  An 
opportunity  to  amend  should  be  afforded,  to 
tiie  end  that  the  points  In  controveray  may 
be  developed,  and  tbe  merits  of  tbe  case  de- 
termined." Id.  See,  also.  Dale  t.  Irwin,  78 
111.  170;  Election  Cases,  65  Pa.  Bt  35;  But- 
ledge  V.  Crawford  (Cal.>  27  Pac.  77». 

Tbe  original  petition  alleged  that  the  name 
of  defendant  was  printed  in  two  placea  upon 
the  official  ballot;  that  a  large  number  of 
electors  voted  twice  for  defendant  and  that 
saM  votes  were  counted;  that  they  were 
counted  wrongfully  and  illegally;  that  in 
certain  pretilncts  the  votes  for  defendant  as 
the  candidate  of  each  of  tbe  two  parties 
were  counted  s^Mrately,  and  then  added  to- 
gether, thereby  crediting  defendant  with 
more  than  100  111^^  votes;  that  In  declar- 
ing tbe  result,  more  than  100  Illegal  votes 
were  credited  to  defendant;  and  hi  the  first 
amended  petition  tt  was  alleged—and  that 
allegation  went  unchallenged  except  by  de- 
mnrrei^that  such  illegal  votes  were  "double 
votes."  In  the  motion  to  make  more  definite 
and  certain,  it  was  demanded  that  plalntilT 
make  her  averment  as  to  the  Illegal  count- 
ing of  426  votes  more  certain,  by  showing 
the  facts  constituting  such  Ulegal  counting. 
Although  that  motion  was  not  in  all  respects 
sustained,  the  plaintiff  may  very  properly 
have  concluded  to  be  more  definite  aa  to 
each  allegation  in  the  preparation  of  tbe 
amendment.  The  orlf^nal  charge  was  that 
the  Judges  of  election  and  co«nty  clerk  had 
counted  and  abstracted  426  unlawful  and  11- 
1^1  votes  for  tbe  defendant  The  second 
amended  petition  goes  Into  greater  detail 
only,  and  charges.  In  effect,  that  the  ballots 
upon  which  there  had  be^  two  votes  for  de- 
fendant were  each  twice  counted;  the  first 
allegation  being  that  many  ballots  upon 
which  there  were  two  votes  apparently  tor 
defendant  were  Illegally  counted.  The 
amendment  Is  that:  (1)  Tbe  Judges  of  elec- 
tion received,  counted,  and  returned  enough 
of  void  and  fraudulent  votes,  that  bad  been 
counted  twice  consecutively  on  the  same 
ballots,  and  counted  for  defendant,  to  change 
the  result,  when  in  fact  the  plaintiff  was 
elected  by  a  majority  of  the  legal  votes  cast; 
and  (2)  that  as  a  result  of  the  printing  of 
the  ballot  as  alleged.  428  electors  voted  twice 
consecutively  for  defendant;  that  the  Judges 
wrouKfully,  illegally,  and  frandnlently  count- 
ed said  votes  as  legal  votes,  and  as  having 
been  cast  twice  consacutiv^  for  defendant; 
and  that  said  votes  were  abstracted  as  lepd 
votes,  and  as  having  bees  cast  twice  con- 
secutively for  tbe  defendant  In  otber 
words,  and  in  short,  the  amendment  Is  that 
the  votes  thus  orlgtoaUy  chaived  to  havs 
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been  UleffaHy  counted  were  counted  twice 
apon  and  from  the  same  ballot  We  Aie  not 
conrlnced  that  this  presents  an  entirely  new 
point  of  contest  The  same  ballots  and  votes 
are  brought  Into  question.  In  each  Instance 
It  is  the  same  ballots  the  legality  of  which 
Is  challenged.  In  both  cases  the  Illegal 
counting  of  these  same  ballots  or  rotes  Is 
dependent  upon  the  alleged  fact  that  they 
consisted  of  two  votes  for  defendant  upon 
the  same  ballot  By  the  later  and  amended 
allegations  the  petition  has  been  rendered 
more  clear  and  certain.  Hie  motion  to  strike 
ont  portions  of  the  second  amended  petition 
was  erroneously  sustained. 

4.  Had  the  points  stricken  out  been  retain- 
ed in  the  last  petition,  It  would  hardly  have 
been  contended  that  the  demurrer  ought  to 
have  been  sustained.  In  our  Judgment  how- 
ever, the  demurrer  to  each  of  the  amended 
petitions  should  have  been  overruled,  not- 
withstanding the  elimination  of  portions 
thereof  In  response  to  the  motions.  I  will 
endeavor  to  briefly  der^op  our  reasons  for 
such  conclusion. 

The  Orst  amended  petition  states  somewhat 
dllTerently  the  charge  or  point  concerned  in 
the  count  of  the  ballots  for  defendant  in  the 
three  election  precincts  In  Laramie  City,  s.ud 
some  others,  In  which  the  votes  for  defend- 
ant were  counted  separately.  It  was  orig- 
inally stated  that  the  totals  were  added  to- 
gether by  the  Judges,  and  the  total  thus  ar- 
rived at  returned  to  the  county  clerk.  See 
subdivision  C,  original  petition.  In  the  cor- 
responding paragraph  of  each  subseQuent  pe- 
tition, the  averment  Is  that  the  Judges  of 
election  did  not  add  the  totals  together,  but 
that  the  county  clerk  did,  when  preparing 
his  abstract  which  It  is  charged  was  so  done 
□legally,  and  resulted  In  crediting  defendant 
with  100  and  more  of  illegal  votes.  This 
averment  together  with  the  statements  re- 
Bi>ectlng  the  printing  of  the  ballots,  that 
many  electors  voted  twice  for  the  defendant 
and  that  several  so  voted  in  these  Identical 
preclnts,  viz.  28  In  one  precinct  36  In  an- 
other, and  65  In  still  another,  no  other  rea- 
sonable construction  can  be  given  to  the  alle- 
gations In  paragraph  C  In  each  petition  than 
that  these  rotes  appearing  opon  each  of  sev- 
eral ballots  opposite  the  name  of  defendant 
In  both  places  where  it  appeared  thereon, 
were  each  counted  separately  by  the  Judges 
oS  election,  thus  returned  to  the  county  clerk; 
then  the  totals  added  together  by  the  latter 
to  making  up  the  abstract  thereby  crediting 
defendant  in  several  Instances  with  two 
votes  upon  one  and  the  same  ballot  This 
certainly  states  facts  sufficient  to  constitute 
a  cause  of  action.  Again,  in  subparagraph 
E  of  the  amended  petitions.  It  Is  charged 
tbat  In  making  up  the  abstract  of  votes,  the 
Gonnty  clerk.  In  declaring  the  number  re- 
ceived by  defendant  to  be  1,1^*2,  as  against 
1,127  cast  for  plaintiff,  did  count  over  100 
douUe  Totes  that  bad  been  cast  twice  con- 


•ecQtlvely  on  the  r  same  ballot  and  gave  the 

defendant  credit  with  the  Bam&  This  aver- 
ment must  also  be  taken  in  connection  with 
the  allegation  respecting  the  printing  of  the 
ballots,  the  direct  charge  that  illegal  votes 
were  cast  In  several  precincts,  speciflcally 
designated  as  to  number  in  each  precinct 
and.  In  the  first  amended  petition,  as  appear- 
ed in  paragraph  B.  that  426  unlawful  votes 
were  counted  In  the  several  election  precincts 
for  the  defendant  as  well  as  the  general  al- 
legation that  the  printing  of  defendant's 
name  on  the  ticket  In  two  places  deprived 
plaintiff  of  her  right  to  have  the  rote  of  an 
elector  counted  but  once.  It  follows  from 
what  has  been  said  that  the  court  erred  in 
sostainlag  the  motion  to  strike  ont  .portions 
of  the  second  amended  petition,  and  in  sustaha- 
ing  the  demurrers  interposed  to  both  petitloos. 

As  this  cause  must  be  remanded  for'  fur- 
ther proceeding,  we  deem  it  proper  to  ex- 
press the  views  we  entertain  In  relation  U> 
some  of  the  questions  neoessarily  arising 
npon  the  allegations  of  the  petition,  which 
we  will  do  without  greater  elabocatlon  than 
necessary.  Under  our  system,  the  names  of 
candidates  for  each  office  are  required  to  be 
arranged,  under  the  designation  of  the  «C- 
flce.  In  alphabetical  order,  according  to  aia- 
names,  except  that  the  names  of  candidates 
for  electors  of  president  and  vice  president 
of  the  United  States,  presented  in  one  eertlfl- 
cate  of  nomination,  are  to  be  arranged  in  a 
separate  group.-  Every  ballot  is  also  re- 
quired to  contain  the  name  of  the  party  or 
principle  which  the  candidates  represent  as 
contained  in  the  certificate  of  namlnatlaB, 
At  the  end  of  the  list  of  candidates  for  each 
office,  there  Is  required  to  be  left  a  blank 
space,  bu^e  enough  to  ocuttoln  am  many  writ- 
ten names  of  candidates  ss  ua  necsasary  to 
fill  such  office.  The  elector  prepaiies  -his  bal- 
lot by  marldng  a  cross  before  or  after  the 
name  of  the  person  or  persons  for  whom  be 
Intends  to  rote.  Under  this  system  there 
Is  no  such  thing  as  voting  what  is  called  a 
"straight  ticket,"  representtqg  any  par^  «ar 
principle  by  a  single  aoA,  bat  each  person 
voted  for  must.iuTe  a  cross  marked  befoee 
or  after  Ub  or  Jwr  name  upon  the  balk^ 
There  exists  no  treason.  In  our  Jodgment  for 
placing  the  name  of  one  person  more  thaa 
once  upon  the  ballot  as  a  candidate  for  the 
same  office,  exc^t  perhaps.  In  the  case  of 
a  candidate  for  presidential  elector,  with  re- 
spect to  which  a  different  rule  might  pervail^ 
although,  as  that  questlcm  Is  not  Involved* 
we  do  not  decide  tt.  That  the  candidate 
represents  more  than  one  party  can  be  stat- 
ed after  his  name,  although  It  Is  printed  but 
once  upon  the  ballot;  for  Instance,  "Sarah 
W.  Pease,  Democrat  and  People's  party.** 
Every  reason  is  In  favor  of  placing  the  name 
of  a  candidate  but  once  on  the  ballot  nnder 
the  designation  of  a  single  office.  The  same 
result  and  conclusion  was  reached  by  the 
supreme  court  of  Nebraska  In  an  able  and 
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TreU-considercd  opinion.  In  wblcb  state  a 
system  idoatlcal  with  our  own  la  tn  opera- 
tion. State  T.  Alien  (Neb.)  62  N.  W.  35. 
In  those  states  where  a  different  system 
prerails,  and  the  candidates  of  the  vartons 
putles  are  printed  In  separate  columns,  and 
an  elector  m^  rote  for  all  of  the  candidates 
of  one  party,  by  one  mark  at  the  bead  of  the 
column,  it  may  well  be  held,  as  It  Is,  that,  If 
one  Is  a  candidate  of  more  than  one  party, 
he  is  entitled  to  have  hhi  name  In  each  col- 
umn representing  tiie  candidates  of  each 
party  by  which  he  is  nominated.  We  do 
not  think  our  law  contemplated  that  the 
name  of  the  defendant  should  app»r  twice 
Tipon  the  official  ballot  as  a  candidate  for  the 
office  of  county  superintendent  of  schools, 
^e  stetute  further  provides  that  the  candl- 
^tes  and  their  agents  shaU  have  an  oppo^ 
tnnlty  to  Inspect  the  ballote  before  th^  ace 
«ent  oat  by  the  cfflclal  charged  with  their 
preparation,  and  that  any  mistake  shall  be 
corrected  wltiiout  delay,  and  alsct  that,  upon 
application  to  the  district  court  or  the  judge 
thereof  by  any  elector,  the  officials  prepar* 
tng  the  Imltote  mi^  be  required  to  correct 
«ny  error  therein.  It  does  not  appear  that 
any  objection  was  made  to  the  coun^  clerk 
respecting  the  manner  In  which  the  ballots 
were  prepared,  or  that  any  attonpt,  1^  ap- 
plication to  the  court  or  otherwise,  was 
made  to  have  the  error  in  the  printing  of  de- 
fendant's name  twice  as  a  candidate  for  the 
office  In  question  corrected. '  Under  such  cir- 
cumstances, especially  as  It  is  stated  that 
the  county  attorney  advised  such  prepaxar 
tion  of  the  ballot,  and  after  the  election  has 
occurred,  in  a  proceeding  like  this,  to  contest 
the  election,  we  think  the  plalntifF  must  be 
lield  to  have  waived  such  irregularity;  and 
she  cannot  now  be  permitted  to  take  advan- 
tage of  the  fact  that  her  opponent's  name 
appeared  twice  upon  the  official  ballot,  so 
far  as  that  tact  standing  alone  Is  concerned. 
State  V.  Stein  (Neb.)  53  N.  W.  899.  Tb\a 
case  In  this  connection  Is  clearly  dlstlngolsb- 
able  from  the  dedslon  of  this  court  in  State 
-V.  Barber  (Wyo.)  82  Pac  22,  on  demurrer  to 
the  answer  In  that  case.  There  it  was  al- 
leged In  the  answer  that  the  name  of  the  re- 
lator was  unlawfully  printed  upon  the  bal- 
lot; that  no  certificate  of  nomination  had 
lieen  filed  presraiting  the  name  of  relator  as 
«.  candidate  for  the  office  in  question.  Hwe 
a  certificate  was  filed  nominating  the  de- 
fendant by  two  different  political  parties, 
but  the  error  arose  In  placing  her  name  up- 
on the  t»IIot  twice,  when  It  was  entltied  to 
-but  one  place  upon  such  ballot.  If,  how- 
ever, It  shall  be  shown  that  any  elector 
loarked  a  cross  after  the  name  of  defendant 
In  both  places,  thereby  Indicating,  by  two 
different  cross  marks,  an.  intention  to  vote 
for  her,  voting  for  her  once  as  the  Demo- 
cratic candidate,  and  once  as  the  candidate 
of  the  People's  party,  and  that  such  vote 
on  one  and  the  same  ballot  was  counted 


twice,  or  as  two  votes  for  the  defendant, 
one  of  the  votes  so  counted  would  be  ille- 
gally counted,  the  defendant  being  entitled 
only  to  have  such  votes  appearing  upon  the 
same  ballot  counted  as  one  vote.  Whether 
or  not  the  vote  in  such  case  should  be  count- 
ed at  all  or  not,  or  whether  It  should  be  con- 
sidered in  such  case  as  a  distinguishing 
mark,  is  not  so  clear.  We  are  not  prepared 
to  Bay,  and  do  not  decide,  that  In  no  case 
where  the  name  of  a  candidate  is  erroneous- 
ly placed  upon  the  ballot  In  two  places,  and 
an  elector  places  a  cross  opposite  the  name 
In  each  place,  or  where  more  crosses  are 
placed  opposite  the  name  of  the  same  per- 
son than  are  necessary  to  Indicate  the  choice 
of  the  elector,  such  additional  marfea  would 
not  constitute  a  distinguishing  mark;  but 
we  are  of  the  opIni(m  that,  under  the  cir- 
cumstances as  alleged  In  the  second  amend- 
ed petition  In  this  case,  the  double  marks 
do  not  constitute  In  and  of  themselves  dis- 
tinguishing marks,  within  the  meaning  <tf 
our  stetute,  which  would  require,  for  that 
reason  alono,  the  reJectlm  of  the  entire  bal- 
lot 80  far  as  It  relates  to  the  office  In  ques- 
tion; and  that,  nothing  else  appearing  than 
is  stated  in  said  petition,  where  a  ballot  con- 
tains the  cross  placed  by  an  elector  oppo- 
site the  name  of  the  defendant  in  each 
place,  she  is  entitied  to  have  that  ballot 
counted  once  as  a  vote  for  her,  and  <mce 
only.  See  Ellis  v.  Glaser  (Mich.)  61  M.  W. 
618,  651. 

It  is  alleged  that  the  voting  In  the  mannn 
complained  of  was  the  result  of  the  way  tn 
which  the  ballot  was  prepared,  and  that  the 
county  attorney,  as  well  as  the  defendant, 
represented  to  the  several  judges  of  elecUtm 
and  the  voters  that,  If  any  ballot  should  be 
BO  marked.  It  could  be  counted  as  one  vote 
for  the  defendant  The  manner  In  which 
the  ballot  should  he  printed  when  one  pei^ 
son  was  the  candidate  of  more  than  one 
party  had  not  rec^ved  the  attention  of  this 
court  or  any  of  the  district  courts  In  the 
stete,  so  far  as  we  are  advised;  and  it  Is 
not  alleged  that  any  elector  voting  for  the 
defendant  In  the  respect  complained  of  did 
so  fraudnlentiy,  or  for  the  purpose  of  dis- 
tinguishing his  ballot.  To  now  hold  In  tbte 
case,  under  the  conditions  existing  as  afore- 
said, and  as  alleged  In  the  petition,  tint 
all  of  these  ballots  so  marked  contained,  1^ 
reason  alone  of  the  addltltnal  or  unneces- 
sary cross,  a  distinguishing  mark,  requiring 
th^  to  be  entirely  r^ected,  would  be  do- 
ing great  Injustice  to  the  voters,  who  may 
have  so  marked  their  ballots  honestly  and 
with  the  best  intentions,  as  well  as  vio- 
lence to  the  statute. 

The  judgment  of  the  district  court  of  Al- 
bany county  Is  reversed  and  vacated,  and 
the  Bald  court  directed  to  enter  an  order 
overruling  the  motion  to  strike  out  portions 
of  the  second  amended  petiUcm,  and  an  or- 
der overruling  the  demurrer  of  defendant 
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to  Bald  second  amended  petition,  granting 
leave  and  time  to  tbe  defendant  to  fortber 
plead  to  Bald  petition. 


OBOBSBEOK,  a 
ooDcnr. 


and  COMAWAT,  J., 


AHLSTROM  t.  FITZPATRIOK. 
^npreme  Court  of  Montana.    Dec.  2,  1895.) 

CONTKAOT— iNDBriRrrBNBBB. 

An  agreement  to  extend  tbe  time  of  the 
pajment  ot  a  debt  till  a  bank  which  had  aiu- 
peuded  shonld  resume  payment  la  Toid  for  nn- 
certaintf. 

Ajweal  from  dletrict  court,  Meagher  coudt 
tj;  Frank  Henry,  Judge. 

Action  by  Oustaf  Ablstrom  against  U 
Fitspattlck  for  services  rendered.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  plaintiff  brought  this  action  to  re- 
cover  $312  for  work,  labor,  and  services  as 
a  farm  hand  performed  for  the  defendant, 
Tbe  answer  of  the  defendant  set  up  that 
<m  the  21th  of  July,  1893,  be  bad  funds  in 
the  First  National  Bank  of  Htiena,  In  an 
amount  more  than  9^12;  that  on  that  day 
be  gave  to  the  plaintiff  bis  checks  on  his 
funds  In  that  bank  for  $312;  at  that  time 
tbe  bank  was  doing  business  and  meeting 
its  obUgations;  that  on  the  27th  day  ol 
July,  1S93,  tbe  bank  suspended  payment, 
and  has  not  yet  resumed;  that  the  defend- 
ant nevw  presented  the  checks  for  pay- 
ment, but  negligently  withheld  them.  The 
answer  further  sets  up  that  about  the  last 
day  of  July  plaintiff  and  defendant  learned 
that  the  bank  bad  suspended,  and,  the 
checks  still  being  held  by  the  plaintiff,  it 
was  agreed  between  the  plaintiff  and  de- 
fendant that  the  time  for  paying  defend- 
ai^'s  debt  to  plaintiff  should  be  extended 
nntU  tbe  bank  should  resume  payment,  and 
that.  In  consideration  of  such  extension 
granted  by  plaintiff  to  defendant,  defendant 
wonld  employ  plaintiff  on  bis  ranch  at  $30 
per  m<mtta  until  tbe  buik  resumed;  that 
under  this  agreement  plaintiff  worked  a 
week  tor  defendant,  and  refused  to  work 
any  longer;  that  defendant  has  always  been 
willing  to  carry  out  his  agreement  as  to  the 
extension  of  tbe  payment;  that  d^mdant 
la  informed  and  believes  that  the  bank  will 
resume  business  on  or  about  January  1, 
1894.  This  answer  was  filed  December  8, 
1883.  The  plaintiff  moved  for  Judgment  on 
the  pleadings.  This  motion  was  granted, 
and  judgment  entered  for  the  plaintiff.  The 
defendant  appeals  from  the  Judgment. 

Thompson  A  Maddox.  for  appellant. 

DB  WITT,  J.  (after  stating  the  facts). 
The  question  in  this  case  Is,  did  tbe  answer 
present  an  issue?  We  are  of  opinion  that  it 
did  not,  and  that  the  Judgment  on  the  plead- 
ings was  correct.  Appellant  correctly  con- 
tends that  fwbearance  Is  a  valuable  con- 


sideration for  a  promise.  But  there  Is  a 
question  in  the  case  as  to  whetbw  there  was 
a  contideration  for  the  fortwarance.  Was 
the  agreement  to  emiflc^  Ahlatrom  a  con- 
sideration for  the  forbearance,  or  was  it  not 
true  that  the  services  ot  Ablstrom  were  a 
«mslderation  for  the  $30  per  numtb,  and 
the  $30  per  month  a  consideration  tar  tb» 
service!^  and  did  not  these  mutual  consid^ 
ations  exhaust  themselves.  In  their  opera- 
tion against  each  other?  Ide  v.  Lelser,  10 
Mont  S,  24  Pae.  686;  Hale  t.  Forbls,  3- 
Mont.  895. 

But,  panlng  the  question  suggested  in 
tbe  last  paragraph,  we  are  of  (pinion  that 
the  agreement  to  forbear  and  axtend  tim^ 
as  set  np  In  the  answer,  was  void  for  un- 
certainty. The  answer  alleges  that  defend- 
ant is  Infwmed  and  believes  that  the  bank 
will  resume  payments  on  January  1st,  but 
this  is  only  an  allegation  of  defendant's  in- 
formation and  belief  at  the  time  of  flllng- 
the  answer.  It  is  not  alleged  to  be  a  fact; 
nor  is  it  alleged  that  defendant  was  in- 
formed or  believed  at  the  time  of  the  al* 
leged  agreement  to  forbear  that  the  bank 
would  resume  payments  at  any  time.  There 
is  no  showing  whatever  that  when  the  al- 
leged  forbearance  agreemoit  was  made,  there- 
was  any  certainty  that  the  bank  would' 
ever  resume  payments.  We  do  not  think 
that  It  can  be  presumed  as  a  text,  without 
an  allegation  thereof,  that  a  suspended  bank 
will  resume  at  a  given  time,  or  ever.  Tbus, 
the  time  of  the  alleged  extension  was  not 
only  wholly  Indefinite,  but  for  all  that  aj^ 
pears  the  extension  might  last  for  all  tlm& 
We  quote  as  follows  from  8  Band.  Com. 
Paper,  H  1819^  1820:  "To  constitute  a  valid 
exten^on  of  time,  there  must  be  a  blndlus 
agreement  to  that  effect"  Section  1818. 
"l^e  time  of  an  exten^on,  however  short, 
must  be  definitely  fixed.  An  agreement  for 
an  indefinite  time  will  not  be  sufficient  So- 
the  maker  cannot  set  up  a  contemporane- 
ous written  agreement  not  to  sue  at  msr- 
turity,  although  he  may  have  an  Independ- 
ent action  for  damages  for  breach  of  such 
agreement  And  this  is  true,  In  general,  of 
an  agreement  on  the  holder's  part  not  to 
sue  until  a  given  time  aft^  maturity.  So- 
the  holder  cannot  set  np  a  verbal  agreement: 
that  tbe  bill  might  be  paid  In  Installmentar- 
other  than  as  provided  by  its  terms."  Sec- 
tion 1820.  It  Is  said  by  Rapallo,  J.,  In  Bank^ 
V.  Franklin,  55  N.  Y.  238:  "The  only  con- 
alderaUon  claimed  by  the  plaintiff  to  have- 
been  shown  is  the  forbearance  of  a  call 
loan  previously  existing.  But  there  was  no 
valid  agreement  for  such  fM'bearance.  No 
engagement  was  entered  into  by  the  plain- 
tiff, upon  the  receipt  of  these  notes,  wlilcbr 
wonld  have  precluded  It  from  demanding' 
payment  of  the  loan  the  moment  after  the 
receipt  of  the  notes  in  question.  Van  Saun 
&  Co.,  having  been  called  upon  by  the  plain- 
tiff to  pay  the  $30,000  call  loan,  said  they 
dld  not  want  to  pay.  tt  Just  th^  but  would 
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tbe  plalBtlff  addltkMul  aecurltT  If  U 
wnM  allow  the  loan  tD  mnain  a  little  lon- 
ger. Thej  then  brongbt  tbe  notes  In  salt 
te^  the  tank,  aad  th*  pteeMent  took  them 
aad  pvt  thase  with  the  other  collaterals 
Ne  deOnltft  estension  wu  agreed  npeeu 
Thia  was  mfe  a  vaaid  agreeiMBt  for  f orbear- 
anceL  Bank.  r.  Ivee,  17  Wend.  601.  Mere 
ladiilsence,  wtthont  a  valid  agreement  for 
forbearanoe,  does  not  constitute  a  Taluable 
censldentloa.  Stalker  t.  McDoniUd,  6  Hill. 
93,  114."  We  quote  as  follows  from  Ward 
•n  Wlch.  17  Ohio  St.  159;  "Now,  if  It  be 
coBteded  that  tbe  aeoenuaodatloa  charac- 
ter of  this  paper  gare  to  tbe  Porters.  In 
equity,  th*  poaitlon  of  ^iBflpate,  and  to 
Ward  &  Co.  that  of  suietiee,  yet  is  SBj 
TsUd  contract  shown  to  hare  be«i  made 
fee  the  extension  of  tbe  time  of  payment  by 
the  principal,  ae  as  to  discharge  the  surety? 
To  hsTB  that  effect.  It  must  not  only  be 
founded  on  a  good  coKsideraticm,  but  it 
must  also  be  d^nite  la  Its  terms;  *8uch  a 
-one  as  the  principal  debt<»  could  enforce, 
■and  whleh  would  tie  np  tbe  bands  of  tbe 
norety,— pverent  him  fr<MB  paying  his  prin- 
cipal's debt»  stepping  into  the  shoes  of  bis 
ctedltM.  and  prosecattng  the  principal  debt- 
ee hlmseU.'  Jenkins  Clarkson,  7  Ohk>,  pt. 
1^  p,  72.  Tbe  agreem^t  here  waa  to  glre 
time  tor  payment  beyond  the  day  of  ma- 
turity of  tbe  notes..  Without  such  agree- 
ment  no  actloa  could  have  been,  brought  on 
them  UBtU  after  maturity.  By  its  terms, 
bow  much  longo*  wae  the  credits  bound  te 
wait?  Such  a  stlpulatitm  Is  void  for  nncer* 
tainty.  It  atDoimta  to  nothing  more  than  a 
gjraeral  psomlBe  of.  indulgence,,  and  can  tie 
up  the-  handsi  of  no  one."  See^  also.  Board- 
man  T.  Ijirrabie,  51  Conn.  39;  Benson's 
Judm'rs  t.  Harrison..  39  Ido.  303.  We  are  of 
opinion  that  this  alleged  contract  for  exten- 
sion waa  Toid  for  uncertainty,  and  that  It 
was  no  defense  to  tbe  causa  of  action  stated 
In  the  complaint. 

Altbongb  alleged  In  the  answ»,  It  Is  not. 
contended  upon  the  argument  that  the  de- 
lay of  Ahlstram  In  cashing  the  checks  was 
negligence.  We  suppose  tha.t  this  point  Is 
abandoned  for  the  reason  that  tbe  time  be- 
tween giving  the  checks  and  the  suspension 
c£  the  bank  was  only  three  days,  and  the 
respondent  was  remote  from  the  bank  and 
nilroad  communication.  Tbe  judgment  la. 
afflrmed. 

FEMBBtinCON»  O.  T..  and  HUNT,  J.,  cODcnr. 


CHAMBERS  et  aL  T.  JONES  et  aL 
fSnpreme  Oout  eC  Mentam.    Not.  20.  1896.) 

SiBOTM«rr  —  HsPAKArs   Tbial  or  XtSOAL  akd 
E^DITAHLM  Issues— Location  or  Uihb* 

COHCLCSITBITBSa  Of  FlTENT. 

1.  Tn  ejectment,  the  court  may  separatriy 
try  the  iasuee  raiaed  by  lesal  aad  equitable-  de* 
franin 

"i.Th*  gnuuUng  by  the  Umt**«1  States  of  a 
ftatt'ut  to  a  iniuiug  claim  ts  coiidusiTe  of  the 
auffidency  of  the  wcatioa  notice. 


3.  Under  Cbde  Civ.  Proc.  1872,  |  542.  pro- 
Tlding  that  a  coi)y  of  a  docnment  in  the  cus- 
tody of  an  officer  of  the  United  Statea,  certi- 
fied by  his  official  eeal.  or  verified  by  his  oath 
to  be  a  true  copy  of  the  oriffinal,  may  be  read 
In  evidence,  a  copy  of  a  declaratory  statagaeat 
for  a  town  site,  certified  by  the  recriw  of  the 
United  States  land  office,  which  waa  not  nndw 
his  official  «eal.  nor  Toifled  by  his  oa^  waa 
properly  eawlnded. 

AncBl  bom  dtetdet  court  Sftvor  B«w 
county;  X  2.  Me^ttoi^  Judge. 

Thla  la  an  acttaa  In  the  naton  ot  oJect- 
ment  It  was  commenced  July  Si,  ISSS. 
Since  that  date  there  tuTe  been  Tartom 
changes  In  tbe  parttes,  and  npon  ttils  trial, 
which  took  place  Fetvuary  10;  1888.  the  iriala- 
tiSs  were  R.  a  Chambera,  M.  J.  OoukU,  J. 
A.  Murray  and  Sarah  P.  Murray,  H.  &  Glark 
and  Laura  Olark.  Tbe  case  waa  on  tint  day 
tried  only  aa  to  the  defiMdast  LoebeK  nie 
complaint  waa  tbe  ordlnazy  one  In  eject- 
ment The  idalntm  reUed  for  titie  upon  their 
alleged  estate  in  Hie  Arctic  quarts  lode  min- 
ing claim,  located  Kbutb  23.  ISTT,  and  pat- 
ented March  18,  18SS.  IMendant  Loeber 
was  a  grantee  under  the  tewn-alte  patent  for 
the  dty  of  Butte,  granted  by  the  TTnftetf 
States  to  tbe  protate  jndg^  In  trust,  Septem- 
ber 20,  1877.  A  large  nrnaber  of  town-lot 
(^imantn  were  originally  Joined  aa  di^md- 
ants,  among  whom  waa  tills  d^endant  Loe- 
bet,  wbo  alleged  that  he  waa  In  pooaesslott 
of,  and  bad  the  rlgbt  of  -  poaeesalOB  to,  lot 
18,  and  12  feet  our  tba  east  side  of  lot  IT. 
In  Uocfe  14,  In  Che  town  site  as  nrreyed. 
These  premises  wen  Inchided  In  the  estcrlw 
bonndaries  of  tbe  Arctic  lode  mining  dalm. 
Defraidant  made  an  equitable  and  legal  de^ 
fens&  The  other  fiicts  In  the  ease  may  tw 
more  approprUttdy  stated  In'ISie  opinion  aa 
they  are  dlacDsaed.  Jndgment  waa  In  tarae 
of  a  portion  of  tbe  plalntlfTa,  to  wit'  Mttmy 
and  wtf«^  and  Cbric.  and  wtf*.  Defendant^a 
motion  for  a  new  trial  waa  dented.  Pnim 
that  order  and  from  ttie  jadgmoit,  he  ap- 
peals.  Afltrmedl 

F.  T.  McBride  and  Jas.  W.  ForUa,  for  ap- 
pellant  Wm.  Scailon,  for  re^tondenta. 

DK  WITT,  J.  (after  stating  tbe  facts).  Upon 
the  trial,  the  district  court  separated  the 
trials  of  the  equitable  defense  and  the  legal 
defense.  The  first  was  tried  to  the  court 
without  a  jury,  and  the  second  before  the 
court  and  a  jury.  Defendant  assigns  this  ac- 
tion of  the  court  as  erroneous.  He  does  not 
seriously  contend  for  this  point  however, 
and  there  is  no  doubt  that  the  court  waa  cor- 
rect In  this  procedure.  The  equitable  de- 
fense was  something  wholly  separate  from 
tbe  legal  defense,  and  waa  vMy  properly  tried 
separately.  That  findings  of  a  jury  In  an 
equitable  case  are  only  advisory  to  the  comrt 
has  been  too  long  settled  to  reqntre  farther 
consideration. 

We  win  first  examine  thie  equftaMe'  de- 
fense. Defendant  alleges  that  In  Aprfl.  1885. 
be  and  the  piaintifni  maite  as  agreement' 
Whereby  they  cos^pfifffi^lCajI^^gt^  thla 
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tftwsntt  and  all  oontrovati;  between  the  plaln- 
tStta  and  tbte  d^ndant  as  to  lot  18.  and  12 
flset  of  lot  17,  wlil<A  were  the  premiBes  con- 
cerned tai  tUa  action.  He  alleges  that  plain- 
tiffs agreed  to  make  talm  a  deed  of  said  lot 
and  a  half,  for  which  he  was  to  pay  them  the 
sum  of  S50,  and  that  they  (plalntHTs^  were 
lo  diamiHa  tlie  suit  as  to  him;  that  he  paid 
the  $50;  and  that  plalntifFs  made  and  de- 
lirered  to  bim  a  deed  for  only  the  one  lot 
and,  by  mistake,  omitted  to  Insert  In  that 
deed  the  east  12  feet  of  the  other  lot.  He 
alleges  that  the  mistake  was  mutual,  and 
was  andIscOT«7ed  until  February,  1891.  He 
also  seta  up  that,  since  this  agreement  and 
compromise,  he  lias  continued  in  possesslou 
of  all  the  premises,  and  has  built  a  two-story 
brick  building  thereon,  at  a  cost  of  $1G,000. 
Defendant's  allegations  were  denied  by  the 
plaintiffs'  reptlcation.  Thla  is  the  question 
which  was  tried  to  the  court  wtthout  a  jury. 
Upon  this  question  it  appeared  by  the  evi- 
dence that  Messrs.  Knowles  &  Forbls,  at- 
torneys at  law.  were  at  the  Uwe  of  the  al- 
leged com^omlse  the  attorneys  for  the  plain- 
tiffs, and  that,  furthermore,  Hon.  Hirata 
Knowles,  a  member  of  that  firm,  was  the  at- 
torney in  tect  for  the  plaintiffs  R.  C.  Cham- 
bers and  M.  J.  Oonnell.  Judge  Knowles  and 
lA*.  Forbis  were  called  by  the  defendant  to 
prove  the  allej^ed  mutual  mistake  In  making 
tbe  deed  from  plaintiffs  to  defendant,  which 
alleged  mistake  conslated  in  mnitting  from 
that  deed  tbe  east  12  feet  of  tot  17.  The  tes- 
tlmoBj  of  Messrs.  Knowles  and  Forbis,  as 
witnesses,  satisfied  tbe  district  court  that,  as 
ter  as  Cumbers  and  Connell  were  concerned, 
Che  mistake  had  be^n  mutual,  and  that  ft  was 
the  intention  of  these  two  plahitifrs  that  tbe 
deed  shonld  contain  both  lot  IS  and  the  east 
12  feet  of  lot  17.  Tbe  conrt  sustained  the 
equitable  defense  as  to  these  two  plaintiffs, 
Chambers  and  Ooandt,  but  htM,  farther,  tint 
tke  defense  was  not  made  out  as  to  Murray 
and  wife  and  Clark  and  wife,  plalntlffa.  w« 
hare  r«ut  an  the  testimony  upon  this  noint 
with  care.  It  may  be  ssHT  that  tbe  testt- 
nociy  of  Loeber  htmaeM  did  not  even  tend  to 
pcore  that  there  was  any  agreement  between 
himself  and  the  Mnrrays  and  Olarks  that  thla 
deed  shonld  contain  the  east  12  feet  of  let 
17.  Taking  the  teetim<my  of  Loeber  in  con- 
nection with  that  of  Knowles  and  Forbis,  it 
cannot  be  said  that  there  was  any  sntntaB- 
tlal  showing  tliat  the  Murrays  and  Glarks 
had  ever  agreed  with  Loeber  that  tbe  pay- 
ment by  Loeb«  to  tbe  plaintiffs  of  $50  shonld 
setae  tha  contiureray  as  to  this  east  12  f^et, 
and  enfltla  the  defendant  to  a  deed  for  those 
feet  Not  oidy  was  there  no  abuse  of  dis- 
cretion by  the  district  court  In  holding  gainst 
the  defendant's  equitable  defense  as  to  the 
Glarks  and  Hurrays,  but  there  was  nothing 
snbstantial  upon  which  the  court  contd  have 
snstatoed  It  We  shall  therefore  affirm  the 
Jndgmeat  erf  the  district  conrt  upon  the  equity 
side  of  the  caae. 
After  tUa  dlaitoaitioii  of  the  equitable  de> 


fense,  the  court  tried  the  law  side  of  tba 
case,  with  a  jury-  This  portion  of  the  caaa 
was  slmidy  an  action  af  ejectment  betweea 
a  mining  claimant,  as  plaintiff,  and  a  town- 
site  claimant  as  defendant  The  case  was 
practically  a  duplicate  of  many  cases  of  that 
nature  which  have  been  tried  In  that  court; 
and  In  which  judgmeatsfor  the  plaintiffs  wera 
atllrmed  tn  this  court  Milling  Oo.  Olar^ 
6  Mont  Sra,  5  Pac.  570;  Talbott  t.  King,  • 
Mont  7G,  9  Pac.  434;  Butte  City  Smoke- 
house Lode  Cases,  C  Mont  307,  12  Pac. 
Jut'  "ment  in  the  trial  of  the  law  side  of  this 
case  was  for  plaintiffs;  that  Is,  was  for  the 
ploIntinB  after  exclodlng  Cliambers  and  Con- 
nell. against  whom  tbe  coort  bad  sustained 
the  equitable  defease.  It  does  not  aeem  to 
OB  to  be  profltaiile  to  re-enter  the  discussion 
of  the  Bmokebonae  Cases.  They  decide  the 
questions  of  law  InTOlred  in  this  case.  They 
never  came  before  the  United  States  suprema 
court  on  appeal,  bat  of  them  tiiat  court  said 
in  Davie!  Adm'r  r.  Weibbold,  130  U.  &  &30^ 
11  SupL  Ct  628,  as  follows:  "In  tbe  several 
cases  to  which  we  have  been  referred  In  tbe 
fifth  and  sixth  Montana  Reports  (MlUing  Ct^ 
V.  Clark,  5  Meat  878,  6  Pac.  570;  Tfelbott  t. 
KU«,  6  Mont  76,  9  Pac.  434;  Butte  City 
Smokehouse  Lode  Cases,  6  Mont  397,  12  Pec 
808),  which  involvad  contests  between  par- 
ties claiming  under  mining  patents  and  oth- 
ers claiming  under  town-site  patents,  and  In 
which  very  able  and  teamed  opinions  were 
gtren  by  the  supreme  court  of  the  territory 
•f  Montana,  the  mining  claim  patented  had 
been  located,  and  tbe  rlghta  of  the  mining 
pteimaat  had  thus  attached,  before  the  town- 
site  patent  was  tssaed.  The  patent  which 
subsequently  foUowed  was  a  mere  perfection 
of  the  right  originated  by  tbe  location,  and 
to  which  It  took  effect  by  relation.  It  was 
held,  in  accordance  whb  this  opinion,  that 
the  prior  mining  location  was  not  affected  by 
the  town-site  entry."  In  the  case  at  bar  the 
United  States  patent  for  the  Arctic  mining 
claim  was  snbseqnent  to  the  town-dte  pat- 
&A,  but  tba  locatkm  of  the  mining  claim  was 
prlw  to  tbe  town-atte  entry.  The  plaintiffs 
Istrodnced  in  evidence  the  Arctic  kx^Ion  no- 
tice, in  order  to  coanect  tbe  patent  wttb  the 
location.  See  cases  last  cUad;  sIsd,  Davis* 
Adm'r  v.  Weibbold. 

It  is  contended  by  tiie  appeUaorts  that  tta* 
tocatioo  notice  was  defective.  Bat  as  to 
this  matter  It  was  said  in  Talbott  v.  King, 
at  page  108.  6  Mont.,  and  page  434,  9  Pac: 
"All  these  matters  pertaining  to  t^e  Issuance 
of  a  patent  for  a  mining  claim— tbe  discovery 
and  location,  tbe  marking  and  bounding,  so 
tliat  the  claim  may  be  Identified  and  Its  lines 
readily  traeed.  the  notice,  and  the  work  and 
\tJaor  to  be  performed— are  all  matters  that 
come  before  the  land  department  and  are 
conclusively  adjudicated  tber^n.  That  de- 
partment supervises  tbe  lasuanea  ctf  tbe  pat- 
ent It  la  a  special  tribunal,  created  for 
that  purpose;  and,  within  the  scope  of  Its  ju- 
risdictton*  Its  adjudlcationa  are  flital  aad  oo»- 
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diirtT&  Before  a  sdnlng^dalni  patoit  can  te- 
me,  It  -miist  be  ettabllshed  in  the  land  de- 
partment by  competent  evidence  that  there 
has  been  a  discovery  within  the  boondariee 
of  the  claim,  and  a  notice  and  location  ac- 
ctndine  to  law;  that  the  necessary  work  haa 
been  done,  and  that  all  preliminary  and  pre- 
cedent acta  have  been  performed,  which  au- 
thorize and  jDstll^  the  laanance  of  the  pat- 
ent" It  was  also  again  said  In  Butte  City 
Smokehonse  Lode  Cases,  6  Mont.,  at  i)B.f^ 
409,  12  Pac.  858,  as  foUowB:  "And  so  the 
Smokehouse  patent  was  Itself  evidence  that 
hi  the  ^scorery,  the  location  of  the  claim, 
and  in  all  proceedliuv  up  to  the  Issuance  of 
the  patent,  the  law  had  been  complied  with." 
This  question,  therefore,  seems  to  be  at  rest 

Again,  appellant  contoids  that  It  was  not 
shown  that  the  location  notice  and  the  pat- 
ent were  for  the  same  premises.  We  think 
this  fact  was  sufficiently  shown.  The  pat- 
ent and  location  notice  were  offered  In  «t1- 
dence  together,  and  Murray  was  examined 
as  a  witness  thereto,  and  testified  to  tbdr 
identity.  There  was  no  proof  offered  to  the 
contrary,  and,  under  these  cltvumstancest 
we  think  the  evidence  was  sufficient. 

Another  error  claimed  by  appellant  la  that 
certain  records  of  the  United  States  land 
office,  offered  in  evidence  by  him,  were  ex- 
cluded. They  were  certified  In  the  following 
language  by  the  receiver  of  the  land  office: 
'%  Geo.  M.  Bourguln,  receiver  U.  S.  land 
office,  Helena,  Montana,  do  hereby  certify 
the  foregoing  to  be  a  true,  correct  copy  of 
the  original  pre-emption  declaratory  state- 
ment for  the  town  site  of  Butte,  Montana, 
filed  In  this  office  May  2,  1876,  by  Orvllle  B. 
O'Bannon,  probate  Judge,  with  all  Indorse- 
ments thereon.  In  witness  whereof,  I  have 
herennto  set  my  hand,  this  7tb  day  of  Feb- 
ruary, 1893.    Geo.  M.  Bourgnln,  Receiver." 

The  law  in  reference  to  the  certification 
of  copies  of  documents  in  public  offices  Is  as 
follows: 

"Sec.  642.  A  copy  of  any  record,  or  docu- 
ment, or  paper,  in  the  custody  of  a  public 
officer  of  this  state,  or  of  the  United  States 
within  this  state,  certified  under  the  official 
seal,  or  verified  by  the  oath  of  such  officer 
to  be  a  true,  full,  and  correct  copy  of  the 
original  In  his  custody,  may  be  read  In  evi- 
dence in  an  action  or  proceeding  in  the 
courts  of  this  state.  In  the  like  manner,  and 
with  the  like  effect,  as  the  original  could  be 
if  produced."    Code  Civ.  Proc.  1887. 

This  certification  by  the  receiver  of  the 
land  office  was  not  at  all  In  compliance  With 
the  statute.  The  paper  was  neither*  certified 
under  the  official  seal  of  the  receiver,  nor 
was  it  verified  by  his  oath.  The  document 
was  excluded  for  this  reason.  We  are  of 
opinion  tliat  in  this  there  was  no  error. 

Everything  else  In  the  case  Is  decided  by 
the  old  town-site  cases  in  Butte  above  re- 
ferred to.  The  judgment  of  the  court  en- 
Joined  Chambers  and  Connell  from  further 
prosecutiog  this  suit  as  to  the  east  12  feet 


of  lot  17,  b!o(&  14,  taaeefft  u  to  Ite  iriiienli 
undw  the  sarfiace  of  said  lot  The  defend- 
ants other  than  Chambers  and  Oonnen  own- 
ed an  uzuUvided  half  of  said  premises  In  con- 
troversy. The  Judgment  was  tendeied  for 
them  for  said  undivided  half  of  the  east  12 
Iwt  ot  aM  lot  17.  Under  the  vtowa  tfaat 
we  have  covressed  abor^  tUs  lodcment  to 


PBMBSRTON,  a  J.,  and  HUNT,  2., 

car. 


R;AN  et  &I.  r.  MAXET  et  aL 
(Supreme  Court  of  Montana.  Nov.  26,  18S6.) 
Costs  ox  Appeai^Bbibps. 
Under  Code  Civ.  Proc.  1887,  S  494.  pro- 
TiaiDg  that  there  shall  be  allowed  to  the  pie- 
vailinf  party  in  the  supreme  court  bis  neces- 
sary disbursementa  In  the  action,  a  party  is  en- 
titled to  the  coat  of  priuUng  his  brief. 

Appeal  from  district  court,  Gallatin  coun- 
ty; F.  K.  Armstrcng,  Judge. 

ActKm  by  Annie  I^an  and  others  against 
Danid  Maxey  and  othexsL  From  an  ordor 
retaxlng  defendants*  dtaborsements  tn  the 
supreme  court  they  appeaL  Reversed. 

Judgment  in  tills  case  was  «iginal^  in 
favor  of  Maz^  et  al.  It  was  affirmed  in  14 
Mont  SI,  35  Pac.  51S.  Upon  remlttltar  filed, 
the  district  court,  on  motion  of  the  respond- 
wtst  taxed  the  costs  la  favor  of  respondents 
in  pursuance  to  Becti<m  513,  Code  GIt.  Proc. 
1887,  vblcb  Is  as  fOllowa:  "Whatever  costs 
are  awarded  to  a  party  by  an  anp^lato 
court,  if  he  claims  such  costs  he  must,  witli- 
In  thirty  days  after  the  remittitur  Is  filed 
with  the  <dwk  b^w,  ddlvw  to  such  cleric 
a  memorandum  of  ixla  costs,  verified  as  pre- 
scribed by  the  preceding  section,  and  there- 
atter  he  may  have  an  executifm  thraefOr,  as 
upon  a  Jndgmmt'*  One  item  of  the  costs 
taxed  in  fovor  of  Maxey  waa  $85  tor  print- 
ing tnlef  In  ttxB  mj/snma  court  Ryan  et  aL 
made  a  motlMi  to  retax  the  ooeta  as  to  this 
item.  That  motl<m  was  granted,  and  a  pen- 
alty of  $25  taxed  agataist  Maxey.  Wrom  this 
order  retaxlng  the  costs,  Maxey  now  ap- 
peals. The  court  held  that  this  was  an  ap- 
pealable order.  15  M<Kit  100,  88  Pac.  22& 
The  only  question  now  is  whether  the  ex- 
poise  of  printing  a  brief  m  this  court  mi^ 
be  taxed  as  costs  against  the  onsDccessfnl 
party. 

Luce  &  Luce,  for  appellants. 

DB  WITT,  J.  (after  stating  the  facts).  Sec- 
tion 494,  Code  Civ.  Proc  1887,  Is  as  follows: 
"*  *  *  There  shall  be  allowed  to  the  pre- 
vailing party  In  any  action  In  the  supreme 
court,  district  courts,  and  probate  courts,  lila 
costs  and  necessary  disbursements  In  the 
action  or  special  proceeding  in  the  nature  of 
an  action."  The  rules  of  this  court  require 
all  briefs  to  be  printed.  One  may  not  file 
a  brief  unless  It  is  printed.  A  printed  brief 
is  a  necessity.  The  coats  ^  printing  are. 
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therefore,  a  necessary  dIsbnrBement  Id  the 
action.  There  is  no  claim  made  that  the 
Drlef  In  this  case  was  nnnecessarlly  long,  or 
that  it  contained  so  much  matter  that  It  was 
an  abase  or  an  oppression  to  charge  respond- 
ents for  the  same.  There  Is  no  cialm  that 
the  prlntM'B  charge  was  excesslrb  If  on- 
necessary  matter  were  printed,  or  the  cluuv 
ges  wwe  aceaslre.  time  are  cases  which 
hold  that  the  amount  should  be  redneed. 
4  Am.  A  Bug.  Enc.  Law,  p.  S27.  Those 
qOestlons  are  not  before  ns.  It  was  said, 
in  Lumber  Oo.  t.  Gray,  73  Mich.  363,  42  N. 
W.  839:  "As  to  the  fourth  item,  we  cannot 
interfere  with  the  printing  of  briefs  by  coun- 
sel, unless,  perhaps,  it  was  manifest  tliat 
the  counsel  bad  unnecessarily  extended  his 
brief  for  the  express  purpose  of  adding  to 
the  costs.  But  this  would  be  very  unlikely 
ever  to  liappen  in  any  case,  and  in  this  case 
the  brief  of  defMidant's  counsel  was  eri- 
deotly  made  in  good  faith."  We  find  In 
Dennis  t.  Eddy,  12  Blatchf.  195,  7  Fed.  Cas. 
472  (Case  No.  ^783):  "The  cost  of  printing 
papers,  which  by  a  rule  of  court  a  party 
is  required  to  hare  printed,  can  be  taxed 
against  the  adrwse  party."  See,  also,  nu- 
merons  cases  cited  In  this  report  In  7  Fed. 
Caa.  See,  also,  Salter  t.  Rallroad>  Co.,  86 
N.  T.  401;  Insurance  Co.  t.  Stewart,  40  N. 
J.  law,  103;  Dalbkermeyer  t.  Scholtes  (9. 
D.)  52  N.  W.  871;  Carroll  r.  Anderson  (Wash. 
T.)  7  Pac.  890;  4  Am.  &  Eng.  Enc.  Law,  327. 
We  are  of  the  opinion  that  the  cost  of  print- 
ing this  brief  should  have  been  allowed.  To 
allow  this  expense  has  been  a  very  gen^^ 
ruling  of  the  district  courts  In  this  state. 
The  penalty  for  illegal  taxation  of  costs 
must  also  be  remitted.  The  Judgment  is  re- 
rersed.  and  the  case  is  remanded,  and  the 
district  oonrt  is  directed  to  remit  the  penalty 
of  and  to  tax  against  the  respondents 
the  costs  for  printing  the  brief  at  935. 

PBBIBBBTON.  a  J.,  and  HUNT,  J.,  con- 
cur. 


CASEY  T.  ANDERSON  et  al.   (No.  555.) 
(Supreme  Court  of  Montana.    Not.  26.  189S.) 

ADTBB8S  POSSEBBION — COIfTIIfCrTT. 

The  mere  fact  that,  while  land  was  held 
by  adrerse  possession,  the  United  States  ob- 
talned  judgment  canceliDg  the  patent  because 
of  the  patentee's  fraud,  which  was  afterwards 
set  aBid&  did  not,  by  reresting  the  title  in  the 
United  States,  destroy  the  rights  acquired  b7 
Huch  possession  against  the  patentee  and  his 
successors,  so  that  the  statute  of  limitations 
would  ran  against  the  patent  title  only  from  the 
time  at  setuuig  aride  the  judgment,  where  the 
possession  was  uninterrupted  while  the  judg- 
ment was  In  force. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  of  ejectment  by  George  H.  Casey 
against  Andrew  And»«on  and  others.  Judg- 
ment was  rendered  for  pialotlfl,  and  defend- 
ants appeal.  Berened. 


This  Is  an  action  in  ejectment  The  plaintiff 
dalms  title  by  virtue  of  a  United  States  pat- 
ent issued  to  his  grantors  on  January  81,  1S83, 
for  the  Hesperus  lode  claim.  The  action  was 
commenced  October  7,  1392.  Upon  the  trial 
the  plaintiff  introduced  in  evidence  the  patent 
from  the  United  States  Inclndlng  the  premis- 
es, and  mesne  conveyance  from  the  patentees 
to  himself,  and  a  judgment  rendered  Decem- 
ber 29,  1887.  in  the  case  of  the  United  States 
against  the  patentees  of  the  Hesperus  lode 
claim,  which  Judgment  set  aside  and  canceled 
the  HeepOTUB  patent  txpon  the  groond  of  fraud 
and  misrepresentations  In  obtaining  the  same. 
Plaintiff  also  Introduced  the  notice  of  Inten- 
tion to  move  for  a  new  trial  In  that  case,  and 
the  order  granting  the  same  June  6,  1888. 
The  defendants  offered  to  prove  f&cts  oraiBti- 
tutlng  an  adverse  possession,  said  adverse  pos- 
session being  tot  a  time  longer  than  the  period 
of  the  statute  of  limitations  as  to  real  estate, 
and  commencing  after  the  Issuance  of  the 
patent  to  plaintiffs  grantors.  The  coart  ex- 
cluded this  testimony  as  to  adverse  possession. 
The  ground  of  exclusion  was  this:  That,  up  to 
the  time  of  the  setting  aside  of  the  Hesperus 
patent,  to  wit,  December  S9,  18S7,  the  ad- 
verse possession  by  the  defendants  had  not 
been  long  enough  to  constitute  a  bar,  and 
that,  by  setting  aMde  said  patent,  the  Hes- 
perus title  revested  in  the  United  States,  and 
that,  by  granting  a  new  trial  in  the  case 
of  the  United  States  against  the  Hesperus 
patentees,  the  said  title  had  again  vested  In 
the  patentees,  and  that  the  time  since  this 
revestitupe  was  not  sufficient  to  fulfill  the  re- 
quirements of  the  statute  of  limitations.  In 
other  words,  the  court  held  that  the  time  while 
the  Judgment  of  the  United  States  against  the 
Hesperus  patentees  was  standhig  npon  the 
records  of  the  district  court  was  an  interrup- 
tion of  the  statute,  and  ttiat  the  defendants 
in  this  case  could  not  claim  the  continuous  ad- 
verse possession,  crossing  the  period  when  the 
Judgment  above  mentioned  remained  undis- 
turbed by  granting  a  new  trial  In  that  case. 

Henri  J.  Haskell  and  EUa  L.  Kjuwles,  for 
appellants.  F.  T.  McBride,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts). 
Were  not  It  for  the  alleged  Intermption  of  the 
running  of  the  statute  of  limitations,  the  time 
which  defendants  offered  to  prove  that  there 
had  been  an  adverse  possession  would  have 
been  ample  to  bar  the  plaintiff's  recovery. 
The  question  now  before  us  is  whether  the 
plaintiff  can  take  advantage  of  tiis  alleged 
tuterruption  of  the  statute  of  limitations.  In 
the  case  of  Armstrong  v.  Morrill,  14  Wall. 
120.  the  title  of  plaintiff  was  forfeited  for  the 
nonpayment  of  taxes,  by  an  act  of  the  legis- 
lative assembly  of  the  state  of  (Virginia. 
Some  nine  years  afterwards,  he,  or  his  pred- 
ecessors, were  allowed,  by  a  private  act  of  the 
legislature,  to  redeem  the  lends  from  said 
forf^tore.  It  was  held  by  the  maj(«t^  oC  tha 
supreme  court  of  tha  United  Statm  that  this 
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tuittiltan  to  the  state  broke  the  continoWy 
<€  the  AdreiM  poesestlon  of  def^kdant,  and 
4kHt  SQch  advwH  po— mrton,  having  been 
4tai  broken,  waa  neither  rcstorad  npoa  the 
vedemptlon,  so  as  to  be  eontiiitiouB  in  law, 
nor  was  tt  so  affected  that  the  peraons  hold- 
ing advfflvely  could  tack  tb»  kdrcne  poow 
^■n  prior  to  ttie  fOrf  dtnrc  to  ttie  adwae  pQ» 
«BBBhm  vdboeqneat  to  tin  redemptloB,  and  so 
anake  out  a  term  of  adrens  posaeMkm  wtddi 
Ihe  statute  required  in  onler  to  give  titla. 
Vlthoizt  analyEing  the  deeMon  of  the  court 
In  that  case,  as  applied  to  the  fftcta  berate,  we 
Aoe  et  optDloai  tliat  the  facts  now  before  us 
ouma  within  the  law  aa  dedared  la  the  dto- 
-anitlDr  <vlnloii  filed  In  ttet  c»e  Mr.  Ju»- 
tiea  Strong,  wltli  whom  coDeotred  Meesna 
Justices  Daris  toad  Bradley.  The  Ctets  bene 
-^Dffer  fram  ttwee  In  Armstrong  t.  MorrilL  la 
4tet  case  the  tttle  had  become  abeolately 
ftrfelted,  and  had  tmooestlODably  and  «om- 
fMelf  'ererted  to  the  state  (tf  Virginia.  It 
was  wholly  out  of  the  i^lutifTa  predecesBon, 
and  th^  obtained  title  again,  msny  years  aft- 
■«pnatds,  by  rlrtue  of  a  prlvarte  act  of  the 
legtelatTire  aDowlng  tbem  te  z«deem.  The 
•court  held  iimt  tlie  llmltatlOB  mmt  commence 
4»  run  from  the^tlme  of  acquiring  this  new 
tide.  But  In  the  case  at  bar  the  alleged  In- 
^exTTiption  of  plalnttfTs  title  was  by  a  judg- 
ment by  the  United  States  against  his  prede- 
tieasora,  which  was  subject  to  review  by  mo- 
4ioD  tat  new  trial  and  ai^NML  The  motl<ni  for 
aiew  trial  was  made  within  the  statutory  time, 
»nd  within  el«^it  days  after  the  judgment, 
«Bd  gmuted  within  a  few  months.  This  seems 
to  us  to  be  a  difTerent  state  of  facts  than 
absolute  and  unqualified  forfeltare  found 
tm  Armstrong  v.  Morrill.  Bat,  even  with  the 
-fiaets  in  that  case,  the  dissenting  opinion  held 
4M  follows:  "Concede  that  the  plalntifrs  right 
-of  entry  was  eu^nded  by  the  forf^ture^ 
«MB  It  revived  when  the  lands  were  redeemed, 
aad  if  tlie  defendants'  possession  was  adverse 
to  his  right,  and  continuous  during  14  years 
la  wlitch  he  might  have  entered  or  assertM 
Ids  right  by  action,  I  am  unable  to  perceive 
■why  he  Is  not  barred.  The  fact  that  an  own- 
■er's  right  of  entry  has  been  suspended,  after 
the  statute  has  commenced  running  against 
Mm,  can  be  of  no  Importance,  if  he  has  had 
4ke  statutory  period  within  which  to  bring  bis 
«ct3on  against  the  disseisor  in  adverse  pos- 
aession.  If  this  Is  not  so,  then  war  might 
aot  only  suspend  the  runntng  of  the  statute, 
bot  render  of  no  effect  all  adverse  posses- 
flioD  held  before  the  war  commenced.  This 
has  never  been  asserted.  It  is  the  untnter- 
-rnpted,  adverse  possession  alone  which  cre- 
-ates  the  bar.  It  is  not  essential  to  it  that 
the  right  to  ent»  or  to  bring  suit  should 
taave  suffered  no  interruption.  Every  reason 
for  applying  the  statute  which  would  have 
■existed  had  there  been  no  forfeiture,  and 
consequently  no  suspension  of  the  plaintiff's 
vtglit  to  enter,  exists  In  full  force  now.  Stat- 
mtea  of  limitation  are  dictated,  mainly,  by 
two  consideratious:   One,  that  tt  is  public 


policy  to  dlaeonrac*  slala  dalms;  wbA  tb» 

other,  that  it  la  not  to  be  ptvamned  that 
we  having  a  right  wonld  dday  a— crting  It 
Dor  a  long  period  In  taU  view  of  aaotfaer'a 
wrongful  Interference  with  tt.  Heaee,  the 
period  was  fixed  at  14  years,  te  YLrgiala  and 
W«Bt  VlrglnUi.  withla  vtaleh  a  party  eat  of 
peweerion  may  brbig  hla  metiam  eC  eject- 
ment against  one  la  peowrtwi  boldiBg  ad- 
vera^y.  a— myiioj  that  the  Jorjr  woold  bare 
tomad  the  Cicta  as  stated  hi  ite  polnta  pro- 
posed, the  plaintiff  has  had  t^at  entire  pral- 
od;  and  the  ^blic  policy,  as  wdl  aa  tike  pre* 
sHinptlons  arising  fiem  his  ladies,  wbidi 
gave  birth  to  ttw  etatale.  a«ply  la  aH  tbdr 
potency  to  Ma  case.  And  the  atatnte  la  not 
only  a  bar  to  die  eessrtton  of  a  lii^t  ot 
entry  upon  one  la  advene  peesesslon  after 
the  explrattoo  of  tte  period  fixed,  bat  It 
gives  a  title  to  the  dtsseteor.  The  law  casta 
title  upoD  Um,  and  aasores  to  htm  tbe  priv- 
ilege of  assertlnc  It,  ^tber  aggreaslTely  er 
defensively.  For  the  aeqnlsttlaa  of  this 
rigkt  the  defendants  have  done  all  tint  the 
law  contemplates.  They  eatered  uodor  a 
claim  of  escdusive  rtght,— that  la^  advep- 
sarily,'^^-«nd  they  h^d  that  adversary  peases- 
slon  continuourty  until  this  sntt  was  bnra^t. 
That  tha  Oallatta  tUle  was  forfeited  during 
their  occupancy  was  no  fault  of  theirs.  I^ 
was  due  to  the  wrongful  neglect  of  tbe  plain- 
tiff,  or  those  under  whom  he  c^ims,  to  enter 
the  lands  up<m  the  commissioners'  books, 
and  to  pay  the  taxes.  Can  be  now  make 
use  of  a  forfettnre,  caused  by  Ms  own  neg- 
lect,  to  obtain  or  preserve  rights  which,  con- 
fessedly, would  have  no  existence  bat  for 
his  neglect?  Yet  this  was,  In  substance,  the 
Inartruction  given  to  the  Jury.  His  laches,  re- 
sulting In  a  forfeiture,  is  to  have  the  same 
effect  as  an  »try  would  have  had,  w  as 
action  brought  Thus  he  Is  allowed  to  Be- 
en re  an  advantage  through  his  own  default. 
Thus  he  is  allowed  to'  make  tise  of  his  own 
unlawful  nonfeasance  te  break  tbe  continui- 
ty of  tbe  defendants'  hostile  possession.  I 
cannot  assent  to  such  a  view  of  the  law." 

We  win  pause  here  for  a  moment  to  re- 
mark that  the  question  now  before  us  Is  not 
as  to  when  the  statute  begins  to  run.  It 
has  long  been  adjudged  in  this  courtf— al- 
though the  writer  of  this  oplnlau,  with 
whom  Is  Mr.  Justice  HUNT,  agrees  to  such 
adjudication  <mly  on  the  ground  of  stare  de- 
cisis (Mayer  v.  Carothers,  14  MonL  274,  36 
Pac.  182;  Clark  v.  Snnard,  15  Mont.  176, 
38  Pac.  S34)— that  tbe  statute  of  Hmltations 
commences  to  run  against  a  mining  claim 
only  upon  the  Issuance  of  a  United  States 
patent  therefor.  That  qnestioa  Is  not  hen 
involved.  It  can  be  conceded  that  tbe  stat- 
ute commenced  to  run  when  tbe  Hesperus 
patent  was  Issued  In  ISSl.  The  question 
now  is  whether  the  plainttV  can  take  ad- 
vantage of  the  alleged  Interroptfon  In  the 
running  of  tbe  statute  caused  by  tbe  judg- 
ment at  the  United  Btates  against  the  Hes- 
perus patentees.  And  In  this  eonneetion  tbe 
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reasoning  of  tlw  dttnettttoff  opinion  abore 
qaotod  trom  Arramkrimg  t.  Morrill  Is  In  point 
i>s  renw^BHl  In  tiut  ofdnion;  so  It  Is  trae 
liere,  tbat  tke  aflivne  poMcorioo  at  tha  de- 
ten^LBtit  u  offered  t»  be  pnved,  wm^ 
whoUy  nIlllltem^rted.  nwlr  aeti  woe  con- 
tinnon&  Their  posseesloo  yna  contlniioaB. 
The  obIx  iHterruptlon  wss  whmt  plaintiff 
claims  was  an  Intemptlon  In  hU  title.  He 
<^inis  tbat  the  title  was  dlrested  fram  tUM 
predecessors  tor  a  few  mooUia  or  dfiys,  and 
tben  rerested.  Bat  may  be  rely  npon  that 
fhct?  Jatlce  Strcog  said.  "Tbat  the  Gal- 
latin  title  was  forfe*t«d  during  defendants' 
oecnpanej  was  no  fault  of  theirs."  So  here, 
tbat  tbe  Hesperus  title  was  adjndged  a 
fraud  for  a  time  dvring  dtfendants*  occa- 
pancy  was  na  taolt  of  tbebs..  Faraphiaslng 
tbe  language  of  Judge  Strong  to  meet  the 
facts  In  this  case,  we  may  say:  "Tbe  inter- 
ruption of  the  Hesperus  title  was  due  to  the 
plalntlflf  alone.  He,  or,  rather,  bis  predeces- 
sors, were  ebarged  with  fraud  against  tbe 
United  States  In  obtaiblug  the  patent  Tbey 
were  adjudged  guilty  of  s«ch  fraud.  Gan 
tbey  now  make  use  oT  this  JndgmeM  of 
£raiid  against  them  to  obtain  or  preseire 
f^hta  wtalcb,  CMifessedly,  weald  have  do 
existence  but  for  this  Judgment  of  fraud? 
The  Judgmeot  In  tbe  United  States  against 
tbe  Hespenn  patentees  declaring  tbe  patent 
fmodulect^  would,  from  plaintiff's  point  of 
▼lew,  haw  ttie  same  effect  as  womld  an 
«itry  made  van  action  brought  by  him  of- 
tals  predeoesswa.  Thus  be  Is  allowed  to  se- 
cure an  adnntage  ttarongb  bis  own  fiaalt 
Thus  be  is  allowed  to  make  use  of  a  Judg- 
ment declsrtng  bla  predeeessors  guilty  of  a 
fnnd  to  break  the  coatinnity  of  defaidants' 
bostlle  possesBdon."  Tlie  ease  seems  to  re- 
solve Itself  into  this  dBemma:  Tbe  Hes- 
perus patmiteM  wen  adjudged  guilty  of 
fraud  in  obtaining  tbe  patent  This  judg- 
ment of  coarse,  was  afterwazds  set  dsldc^ 
But  plalBtlff.  aa  tbefar  SDcosssor,  se^  to 
take  advantage  of  this  judgment  of  fraud 
against  bis  isedBetssors  to  now  take  blmsetf 
out  of  the  statute  oC  llmltatlans.  The  other 
bom  of  the  dilemma  Is:  If  that  Judgment 
o4  traxiA  was  inoDmet;  <as,  perbaps,  It  may 
be  said  to  ham  besa  by  reason  of  Its  baling 
been  set  aslde^  tben  tbe  full  period  of  the 
statute  law  run.  We  are  ot  oplnloD  that  tbe 
piBlntMC  canmA  take  advantage  ot  -Qnt  Judg- 
ment against  bis  predeeessors,  declaring 
them  gnUty  of  fiuid,  tai  order  to  obtain  an 
SKlTantage  which  he  confessedly  would  sot- 
taave  bat  f<w  such  Jadgmesit 

WbUe  It  Is  perfectly  true  tbat  the  statute 
of  Itmltatlons  does  not  mn  against  tbe  gov- 
ernment nnd  that  tbto  question  has  beoi 
settled  for  centuries,  still  It  Is  also  true  tiiat 
ttdbi  Is  a  matter  to  be  taken  advantage  of 
the  Ui^ted  States,  and  not  by  private  parties 
where  only  lurlvats  lU^ts  are  lnv<dTed.  In 
this  esse  tbe  statute  of  limitations  was  not 
ronnlng  agalnBt  tbe  United  States,  but  was 
msBlng  against  lbs  tltls,  claims,  or  preten- 


sions of  tills  plaintiff  and  Ids  piedeeeesors 
only.  It  was  running  agadsst  the  claim, 
whatever  tt  may  hav*  beeiv  of  tbs  i^alnttff 
and  his  predecessors  for  these  premises.  It 
wa»  held  In  U.  8/  Beebe,  127  U.  a  888,  8 
Bap.  Ct  lOSSi  "The  United  States  are  not 
bound  by  any  staitnte  of  Umitatlona,  nor 
barred  by  lacbes  of  tbetr  oUcers  In  a  suit 
broaght  by  them,  as  sovereign,  to  enforce 
a  public  light  or  to  assert  a  public  interest; 
but  where  tbey  are  formal  parties  to  the 
suit  and  the  real  remedy  sosgbt  lor  tbeir 
name  Is  the  enforcement  of  a  private  right 
for  tbe  benefit  of  a  private  psrty,  snd  no  in- 
terest of  the  United  States  Is  tavolvsd,  a 
court  of  egfolty  will  not  be  i-eetralustf  from 
administering  tbe  eqvttiM-  between  tbe  real 
parties  by  any  exemption  of  the  gorem- 
ment  designed  for  the  protectloa-  of  the 
rights  of  the  United  States  alone.**  See,  Uso^ 
Onrtner  r.  U.  a.  140  U.  8.  e62,  IS  Sup.  Gt 
966,  1041.  We  arv  of  oplntoa  that  the  plal»- 
tin  cannot  aval)  himself  In  tbls  action  ot 
what  he  claimed  to  be  an  Intermptlon  of  tbs 
mtmlng  of  the  statnt*  of  llmltatlMiS'  In  favor 
of  the  defendants.  Hie  testimony  offered 
1^  the  defendants  rtiould  haw  been  sUowed. 
There  are  some  otber  questions  raised  on 
the  aiveal,  wtaldi.  In  view  of  ovr  decision 
upon  the  proposition  above  discussed,  do* 
not  seenf  necessary  t»  dedds^  The  Judg^ 
ment  Is  nvened,  and  a  new  trial  isordered. 

HUNT,  X,  cwcmm   PBUBERTCW,  O. 
did  not  sit  In  tbe  cassi 


OABMt  VI  ANDBB80M  et.aL    (Zfik  fie&) 
(Supresie  Court  of  Uoatana;   Nov.  25,  tSOS.) 

Appeal  from  dlatrict  court.  Silver  Bow  coun- 
ty; J.  J.  McHalton,  Jndre. 

Action  by  Uennte  N.  Cnney  against  Andrew 
Andneon  and  others.  Judgment  tar  plain  tig. 
Defendants  appeal.  Beveraed. 

Henri  J.  Haskell  aod  EUa  L.  Knowlea,  for 

appellants.    F.  T.  McBride,  for  respondent 

PER  OUBIAM.  On  the  authority  of  Oasqr 
V.  Andsnan  Unst  decided)  42  Fae  7«L  this 
Judgment  is  ceversed<  and  new  trial  la  eroersd. 


MATHBS  r.  NISSUSR  et  si 
(Supreme  Court  of  Mcmtana.    Nov.  189S.) 

Fabcitiox— Kiouta  or  Joiitt  Fatbhtkbs  nrosa 
Parol  CoimtAcr. 
Wbere  several  persons  occnpytng  sep- 
anrte  parts  of  a  tract  of  the  public  una  sepa- 
rately make  In^vovwuMita  on  the  respective 
parts  occupied  by  them,  and  take  out  a  patent  to 
the  whole  tract  in  tb^r  Joint  names,  with  the 
verbal  UDderstandlng  tbat  each  ahalt  own  hi 
severalty  the  part  occupied  by  hlsi,  and,  after 
the  patent  Is  issued,  each,  with  tbe  consent  irf 
the  others,  exercises  sole  control  over  his  s^ 
arate  tract,  and  pays  the  taxes  thereon,  mal 
acqutm  tbe  equitable  tltis  to  thm  tract  ocoih 
pled  by  him. 

Appeal  (torn  district  court  BOwm  Bow 
ty;  Wimam  O.  Speer,  Jad«ik 

Digitized  by  Google 


764 


FAOIFIG  REPORTER,  ToL  42. 


CMont 


Action  of  ejectment  b7  William  Mathea 
against  Christian  Nlsaler  and  others.  From 
a  Judgment  In  t&voT  of  defendants,  plaintiff 
iq>peBl8.  Affirmed. 

This  action  la  brought  for  the  partition  of 
certain  real  estate  altoated  In  SUrer  Bow 
county.  It  appears  ftom  the  record  that  plain- 
tiff, Mathes,  and  defendants  Nlssler  and 
Stolte,  and  one  Herman  Otten,  located  the 
land  In  controversy  as  a  placer  mining  claim 
In  April,  18S6.  and  on  the  5th  day  of  August, 
1889,  a  patent  was  Issued  to  them  therefor. 
It  farther  appears  from,  the  record  that  the 
plaintiff  and  said  Nlssl^,  Stolte,  and  Otten 
ent«%d  Qpon  the  land  In  controversy  In  1871, 
when  the  same  was  a  part  of  the  public  do- 
main, and  each  occupied  separate  and  dis- 
tinct parts  or  parcels  thereof,  and  each  made 
lasting  and  valuable  Improvements  on  the 
separate  parts  occopled  by  them  respective- 
ly, consisting  of  dwelling  houses,  hotels, 
stores,  brewery  buildings,  etc.,  and  that  th^ 
each  continued  to  occupy  and  hold  such  sep- 
arate parts  of  the  land  in  dispute  until  the 
year  1886,  when,  becoming  apprehensive  that 
they  might  lose  their  improvements  for  want 
of  a  title  to  the  land,  they  agreed  that  they 
would  locate  and  patent  the  land  as  placer 
mining  ground,  with  the  understanding  that, 
when  they  obtained  the  government  title,  each 
was  to  own  In  severalty  that  part  of  the 
ground  which  they  had  each  so  long,  and 
then,  possessed,  and  had  Improved  separate- 
ly; that  the  land  was  located  and  patented 
under  and  In  pursuance  of  said  agreement; 
that,  after  the  land  was  located  and  patented, 
they  each  continued  to  occupy  the  separate 
parts  of  ground  they  had  theretofore  occupied 
by  the  consent  of  each  other,  each  Improving 
his  own  separate  part  thereof  at  his  own  'ex- 
pense, and  each  paying  taxes  on  and  exercis- 
ing sole  control  and  ownership  over  such  sep- 
arate parts  of  the  land  as  had  been  so  long 
separately  occupied  by  him;  that  neither  of 
the  parties  to  said  agreement  ever  claimed 
any  interest  in  the  separate  parts  of  the  land 
so  occupied  and  Improved  by  the  others;  that 
the  separate  parts  of  the  land  so  occupied  and 
Improved  by  the  respective  parties  were  well 
known  to  them  all;  that  each  of  the  parties 
recognized  and  consented  to  the  occupancy 
and  improvement  of  the  separate  parts  of  the 
groxmd  by  the  respective  parties.  Before  the 
commencement  of  this  suit,  Herman  Otten 
conveyed  his  interest  In  the  ground  by  deed 
to  defendant  N'issler.  Defendant  Keulsch 
claims  no  interest  in  the  ground.  Defendant 
Birdsnll  claims  to  own  a  specified  part  or  lot 
of  the  ground  by  virtue  of  a  contract  In  writ- 
ing made  between  the  patentees  and  defend- 
ant Peterson,  which  contract  Peterson  assign- 
ed to  Btrdsall. 

The  foregoing  statement  shows  substantial- 
ly the  status  of  the  parties  with  reference  to 
the  land  in  dispute  at  the  time  plaintiff  insti- 
tuted this  suit,  in  1893,  claiming  to  be  the 
owner  of  the  undivided  one-fourth  of  the 
premises,  and  asking  that  the  same  be  parti- 


tioned. The  case  was  tried  to  the  court  with- 
out a  Jury.  The  court,  in  ita  special  hidings, 
found  the  facta  to  be  as  stated  tbove.  The 
court  entered  a  decree  ttiat  the  plaintiff  and 
the  defendants  Nlssler  and  Stolte  were  each 
entitled  to  the  separate  parts  of  the  land  oc- 
cupied and  Improved  by  tbem  respectively, 
under  the  agreement  shown  In  the  statement; 
and,  further,  that  defendant  Nlssler  was  oi- 
titied  to  the  Interest  In  the  land  purchased  by 
him  of  Otten,  one  of  the  original  occopanis, 
locators,  and  patentees.  The  court  further 
found  that  the  residue  of  the  land,  being  that 
part  not  occupied  or  Improved  by  either  of 
the  parties,  was  susceptible  ot  division  in 
kind,  and  decreed  that  it  l>e  iHtrtltloned  among 
the  parties  in  accordance  with  thdr  respec- 
tive rights.  Plaintiff  appeals  txvm  the  decres 
of  the  court 

F.  T.  McBride,  for  appellanL  ForUa  A 
Forbia,  for  respondents. 

PEMBERTON,  a  J.  (after  stating  the 
facts).  As  will  be  seen  from  the  foregoing 
statement,  the  defense  Interposed  in  this  ac- 
tion by  defendants  Nlssler  and  Stolte  was 
that  they  and  the  plaintiff  and  Otten  bad 
made  a  parol  partition  of  the  land  In  contro- 
versy, as  far  as  the  separate  parts  of  the  land 
which'  they  had  so  long  reqtecttvely  occupied, 
and  placed  lasting  and  valuable  Improvements 
upon,  with  the  knowledge  and  Mmsent  of  each 
other,  were  concerned  and  InvcAved.  The 
court  held  that  the  parties  having  occupied 
and  possessed  the  several  sqmrate  parts  of 
the  laud  with  the  ctmsent  of  each  other,  and 
having,  at  their  own  expense,  made  lasting 
and  valuable  improvements  thereon,  and  each 
of  the  parties  having  exercised  separate  con- 
tr<A  and  ownership  thereof  for  years,  consti- 
tuted a  parol  partition  of  the  lands,  as  far  as 
such  separate  parts  were  concerned,  and  that 
each  bf  the  parties  was  entitled  to  have  such 
separate  part  thereof  decreed  to  him  in  this 
proceeding. 

The  appellant  cont«ids  that  panri  partition 
of  the  land,  pleaded  by  defendants,  is  within 
the  operation  of  the  statute  of  frauds,  and 
Is,  for  that  reason,  null  and  void.  This  raises 
the  only  material  question  Involved  in  the 
case.  Upon  this  question  the  authorities  are 
not  uniform.  Freeman,  In  his  work  on  Co- 
tenante  and  Partition,  says  a  voluntary  par^ 
titlon  of  lands  could  be  made  at  common 
law  between  cotenants,  but  that,  according 
to  a  decided  majori^  of  English  and  a  slight 
majority  of  Am^can  cases,  the  statute  of 
frauds  interposes  an  insuperable  obstacle  to 
a  valid  parol  partition.  Section  397.  After 
citing  authorities  pro  and  ran.  Freeman,  in 
section  398,  says:  "It  ia  evident  that  the 
proposition  that  a  parol  partition  of  the 
lands  of  cotenants,  wb«i  followed  by  posses- 
sion taken  or  retained  In  pnrsnance  of  It,  is 
binding  upon  them,  is  gaining  rathv  than 
loalng  ground.  There  may  be  aome  dltter- 
enoe  of  opinion  reqpecttaiff  the  reaaona  on 
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wblch  tha  proposltfon  oagbt  to  rest  Some 
may  regard  the  parol  partition,  consammat- 
cd  by  snch  posseeston,  as  sufficient  to  vest 
the  parties  with  the  full  legal  title;  others 
may  treat  it  as  giving  rise  to  an  estoppeL 
against  whlcb  either  party  is  powerless  to 
deny  that  a  partition  has  been  made;  wnue 
a  third  reason  may  be  urged,  that  each  co- 
tenant  Is  Tested  with  the  equitable  title  to 
the  lands  set  apart  to  him,  and,  with  Its  aid, 
Is  able  to  defend  his  possession,  and  to  con- 
trol the  legal  title,— to  prevent  Its  assertion 
against  him.  and  to  compel  Its  transfer  to 
him  If  he  desires  to  be  vested  with  It  also. 
Practically,  It  makes  little  difference  which 
of  these  seveial  views  prevails,  for,  under 
either,  each  cotenant  Is  entitled  to  retain  the 
land  BO  partitioned  to  blm."  In  McKnlght  v. 
BeU,  186  Pa.  St  358,  19  Atl.  1036,  a  weU- 
considered  case.  Involving  the  question  un- 
der dlscoBslon,  the  court  says:  "A  partition 
which  merely  sevars  the  relation  existing  be- 
tween tenants  in  common  In  the  undivided 
Thcde,  and  vests  title  to  a  correspondent 
part  in  severalty.  Is  not  such  a  sale  or  trans- 
fer of  title  as  will  be  affected  by  the  statute 
of  frauds.  The  reason  of  this  rule  rests  in 
this:  That  the  partition  is  not  an  acqnlsi- 
tlon  or  purchase  of  land,  nor  Is  It  in  any 
proper  sense  a  transfer  of  the  title  to  the 
land;  It  is  a  mere  setting  ai>art  In  severalty 
of  the  same  Interest  held  in  common,  not  in 
other,  but  in  the  same,  lands.  A  parol  par- 
tition, when  fair  and  equal,  and  followed  by 
doe  execution,  has  been  held  to  bind  even 
in&nta  and  femes  covert;  and  a  Judgment 
or  a  mortgage  m  the  lien  of  a  legacy  against 
<me  of  the  tenanta  in  common  will,  after  tha 
partition.  Ipso  facto  cease  to  bind  the  whole 
BB  an  entirety,  and  attach  to  his  purpart 
IVUliard  v.  WilUard.  56  Pa.  St  119;  Dar- 
lington's Appropriation,  18  Pa.  St  430;  Bav- 
ington  V.  Clarke,  2  Pen.  St  W.  116;  McLana- 
han  V.  Wyant  Id.  279;  Long's  Appeal,  77 
St  151.  The  result  of  such  a  parUtlon 
does  not  confer  a  merely  equitable  right  but 
a  right  recognized  and  which  will  be  en- 
forced at  law.  BJectment  would  not  lie  to 
compel  payment  of  a  sum  stipulated  In  the 
nature  of  owelty;  nor.  In  the  absence  of  a 
contract  to  that  effect  would  a  blU  lie  to 
enforce  a  conveyance.  If  the  parties  do  not 
consummate  the  transaction  by  writing.  It  Is 
because  they  chose  to  do  otherwise."  This 
■eems  to  be  the  settled  law  In  Pennsylvania. 
In  Hank  v.  UcOomas,  98  Ind.  460,  a  case  in 
which  a  mother  and  son  had  made  a  parol 
partition  of  land,  under  circumstances  very 
mneb  like  the  case  at*  bar,  and  under  the 
terms  of  which  partition  the  son  remained 
in  possession  of  the  part  allotted  to  him  un- 
der the  parol  agreement  the  court  said:  "He 
did  not  take,  but  kept  possession  of  the  par- 
cel allotted  him  In  pursuance  of  such  parti- 
tion. Does  this  make  any  difference?  We 
think  not  Retaining  possession  and  making 
the  Improvements  are  snffldent  to  rendw  the 
partition  valid  as  to  blnL   Strictly  speak- 


ing, a  tenant  In  common,  upon  partition, 
does  not  take,  but  retains,  possession  of  the 
parcel  allotted  blm.  In  contemplation  of 
law,  all  are  In  possession,  and,  when  a  divi- 
sion is  made,  each  retains  the  portion  al- 
lotted him.  Such  possession  becomes  exclu- 
sive, and  In  that  sense  he  takes  possession, 
but  not  In  the  sense  of  actually  taking  pos- 
session of  land  to  which  before  that  time, 
he  had  no  claim.  Nor  does  the  law  require 
such  possession  to  be  taken.  If  It  did,  par- 
tition of  land  actually  occupied  by  the  ten- 
ants could  not  be  made  by  parol.  All  that 
Is  required  Is  a  several  occupancy  in  accord- 
ance with  the  division  made.  This,  when 
followed  by  such  improvements  as  were 
,made,  will,  according  to  all  the  authorities, 
render  the  partition  binding.  Tomlln  v.  Hll- 
yard,  43  111.  802;  Manly  v.  Pettee,  38  111. 
128;  Piatt  v.  HubbeU,  S  Ohio,  243;  Freem. 
Ooten.  i  402.  In  addition  to  this,  upon  the 
faith  of  such  partition,  the  Improvements 
were  made  with  the  knowledge  and  consent 
of  the  widow,  who  encouraged  her  son  to 
make  a  portion  of  them.  Under  such  cir- 
cumstances, upon  the  plainest  principles  of 
equity  and  good  conscience,  she  was  there- 
after estopped  to  dispute  the  validity  of  such 
parol  partition,  and  the  appellees,  who  claim 
through  her,  are  likewise  estopped."  In 
Bountree  v.  Lane  (S.  G.)  10  8.  E.  941.  the 
court  says:  "We  do  not  think  it  necessary 
to  go  Into  the  question  as  to  what  estate  the 
Burkhalter  deed  gave  to  Mrs.  Lane.  Assum- 
ing, as  the  plaintlffB  contend,  that  It  only 
gave  a  life  estate,  with  remainder  over  to  her 
heirs  or  purchasers,  we  see  no  reason  to 
doubt  that  after  the  death  of  Mrs.  Lane^ 
her  children,  all  being  alive  and  of  full  age, 
could  effect  an  oral  partition  among  them- 
selves; each  one  having  his  or  her  parcel 
marked  out  by  a  plat  giving  the  metes  and 
bounds,  and  the  parties  being  placed  in  ex- 
clusive possession  of  the  parcels  assigned  to 
them,  respectively.  In  Kennemore  t.  Kenne- 
more,  26  S.  O.  251.  1  &  B.  881,  It  was  held 
that  a  parol  partition  Is  binding  npon  the 
parties  If  'there  Is  sufficient  proof  of  part 
performance  to  take  the  transaction  out  oC 
the  statute  of  frands*;  and  'actual  posses- 
sion Is  deemed  the  moat  satisfactory  evi* 
dence  of  part  performance,*  etc  The  master 
found,  and  the  circuit  judge  concurred  with 
:  him,  that  there  had  been  an  oral  partition 
between  all  the  Lane  heirs,  and  that  each 
one  was  placed  In  exclusive  possession  of  the 
parcel  assigned  to  him  or  her."  In  Wlldey 
T.  Bonney's  Lessee,  31  Miss.  644,  It  is  said; 
"Tha  only  question,  then,  upon  which  the 
competency  of  this  evidence  depends,  Is 
whether  It  la  competent  to  show  a  partition 
by  parol,  between  copartners  or  tenants  In 
common.  And  there  can  be  no  doubt  but 
that  such  an  agreement  when  carried  out  by 
the  parties  taking  possession  In  severalty,  la 
valid,  and  effectual  to  conclude  the  rights  of 
the  others  against  the  resi>eetiTe  parties  so 
holding  In  severalty."   Bee  authorities  cited. 
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iD.Ouai  T.  Banwtt,  SO  Ho.  606.  tb»>8«|ir«n» 
court  stated  the  rule  In  anch  cues  ms  fol- 
io we:  "Althoacb  a  parol  partltton  la  «ood 
between  the  parties  when  acooatpanied  by 
poeaeaplon,  yet  the  equitable  title  only  paaa- 
ea,  whiclt  by  adrerae  ponaeaalon  naty  ntfvx 
Into  a  leE&l  estate;  and  a  party  to  audi 
agreement  baa  a  rlcbt  to  have  the  parol 
agreement  eonflrmed  by  a  decree  veatinc  lo 
him  Thaterer  title  the  other  party  hod  In 
the  premtaeo."  In  17  Am.  &.  Bag.  Sac  Law, 
p.  6G8,  where  the  question  under  disc iiee ton 
la  treated,  we  find  this  language:  ''^That  a 
parol  parUtlon,  carried  out  and  followed  by 
actw^  poaaeaalon  In  aeveealty,  of  the  eereral 
parcels,  Is  valid,  and  will  be  enforeed,  not- 
wlthatanding  the  statate  of  (randa,  on  tbe 
theoiy  that  It  haa  been  reiBOTed  frmn  its  op- 
eration by  part  pttfOrmanee^  la  crowing  Id 
fliTor,  and  now  aeema  to  hare  been  adopted 
by  a  large  majorUy  of  tbe  oonrta.*'  See 
large  nnmber  of  anthorUtea  cited  In-  foot- 
noteaL  Some  of  the  antborittea  dted  go  to 
the  eztttit  that  tbe  parties,  by  anch  parol 
partltlMis,  acQDlre  not  only  the  eqnltaUe,  but 
the  legal,  title  j»  well,  agalnat  tbelr  eoten- 
auta.  But  It  la  not  neceaaary  In  tUa  case  to 
decide  that  qaeaden.  The  district  eoart  evi- 
dently followed  the  doctrine  so  weU  stated 
tai  Haaen  t.  Bamett,  quoted  aboTe.  that  the 
oqnltaUe  tttle  only  paaaed  by  tbe  parol  par- 
tition foam  to  bare  been  made  the  par- 
ties of  the  aeveiml  parts  of  the  land  allotted 
to  each,  and  -that  each  party  to  that  parol 
partition  or  stRreeaaieat  had  *^  right  to  tune 
tbe  parol  agreement  confirmed  1^  a  decree 
Testing  in  bim  whatever  title  the  other  party 
iiad  in  the  premiaea."  In  the  of  tbe 
above  aathoritiea.  we  dlscorw  -no  -wror  In 
tbe  actkm  of  1M»  orazt  This  conclmrion  ren- 
ders it  -QDnoceesary  to  treat  other  errors  as- 
signed, as  tbey  axe  InvolTed  In,  and  depend- 
ent upon,  the  qnntton  of  law  already  dis- 
aoMed.  Tbe  order  and  decree  appealed 
ftom  are  aflrmed: 

WiTTiBBd  HUMT,  JJ^  oonenr. 


BMcFmUt  T.  OALDWBLIi  (PtONSBB 
BUIUHNO  &  LOAN  ASffN, 
laftervenu*). 

<Biipteme  Gout  of  Mratans.   Nov.  S6w  1S95.) 

KUTUa  —  IXTSKTSKTIDH  ATTBB  DSTADUT  Or 
AnswKR. 

Under  Code  Civ.  Proc.  1887,  S  24,  ppoTid- 
Inr  tba.t  any  person  may  intervene  before  the 
trial  of  an  actkm,  a  party  cannot  intervene  aft- 
er a  defanlt  for  want  of  an  answer  lias  been 
entered  and  has  net.liaenaet  aside. 

Appeal  from  district  court,  Gallatin  eonnty; 
F.  K.  Armstrong,  Judge. 

Action  George  R.  Safety  against  White 
OoldwelL  B.  K.  Taile,  to  whose  rights  the 
Pioneer  Building  &  Loan  Asaoclatlon  succeed- 
ed, made  appUcati«i  to  intervene.  A  demur- 
m  to  tiw  complaint  in  intervention  was  sua- 


talned.  and  tbe  Pbsnr  BaOdlac-*  Z««n  As- 
aoclatlon appasla.  Afllnned. 

PlaintUE.  Safely,  oonuneaced  this  aetioii 
^g^M*  the  dierUC,  damaiiillnii  tbat  In  pay  Co 
him  moner^  in  his  <tbeaheiur«)  bands.  coUeetr  I 
ad  by  the  sheriff  on  a  JndgiaBnt  which  bad  . 
ben  saalgned     tbe  Jodgment  credltGr.  B.  L. 
Noe,  to  thia  plaintiff.   Tbe  defaolt  of  tbe  de- 
tasiant,  the  aberifi;  -was  duly  entered  on  tbe 
fithofJuM.   On  the«ttaof  Jane,  B»  B.  VaUB  i 
made  iqrt^cation  to  lnterTen&   The  rights  at  i 
Tails  were  afterwards  assigned  to  tbe  Pio- 
neer Boilding  &  Loan  Asaoelatloo,  which  now 
appears  upon  tbe  recwda  as  laterrenu'.  T» 
tbe  complaint  In  Intervention  a  demncrer  was 
sustained,  and  Jodgment  entered  jplaiutUT, 
Baf  ely.   The  intervener  appeala. 

Jotm  A.  lAice,  fOr  appeUaaL    BnttoB  * 

Thresh^,  for  respondent 

DB  WITT,  J.  (after  stating  tbe  facta).  We 
are  of  opinion  that  the  complaint  in  Intervca- 
tion  was  not  filed  in  time.  Seetloii  21.  Code 
Civ.  Proc.  1887.  provides  tint  "any  person 
may  before  the  trial  intervene  In  an  action  or 
IMw:eeding,"  etc.  We  think  that,  in  the  sense 
intraided  by  this  statute,  tbe  intervener  in  thto 
case  did  not,  in  effect,  taitervene  before  ttie 
trial.  It  Is  true  that  no  trial  ««s  liad  be- 
tween the  origtiuU  parties,  for  the  reason  that 
tbe  or^nal  defendant  def autted.  TUs  default 
has  never  been  opened.  It  still  stands.  It 
was  held.  In  Tompeon  v.  Lumber  Ck>.  (Wash.) 
30  Pac  741,  Ibat  a  c<Mnplaint  hi  Interventitai  i 
was  in  time  If  it  were  not  filed  until  af^  a  | 
motion  for  default  bad  been  made.  But  in 
the  case  at  bar  there  was  more  than  a  motion 
for  default.  Tte  de&nlt  bad  been  entered. 
1^  action  w«8  upon  «  «lH^e  m<mey  demand 
for  funds  alleged  to  be  In  tbe  hands  of  tbe  de- 
fendant and  belonging  to  tbe  plaintiff.  In 
a  case  of  tbis  nature.  If  no  snswer  to  filed 
within  the  time  specified  in  tiie  summons,  tbe 
clerk  shall  enter  the  defonlt  of  tbe  defendant. 
Code  Civ.  Proc  |  345.  In  this  case  more, 
formality  was  observed  than  was  Fe<inbed  by 
the  statute.  Tbe  defa-nlt  was  entered  in  coort. 
Tbe  statute  (section  2^  supra),  further  pro- 
vklee  that,  immediately  npou  the  entering  of 
such  datanlt,  the  deik  shall  enter  Judgment 
for  tbe  amount  specified  in  tbe  saaim<ms.  Id 
this  esse  tlH  Judgment  was  to  fcdtow.  of 
course,  upon  the  defaalt  Nothtaig  remained 
to  be  done  but  the  ministerial  act  of  tbe  <deik. 
No  trial  was  to  be  bad.  It  was  dispensed 
with  by  the  d^atilt  Tbe  deric  enten  a  Judg- 
ment, after  a  trial,  Just  as  he  dees  after  a  de- 
fault If  the  Interv^tion  most  take  place  be- 
fore ttM,  we  think  the  spirit  iff  tbe  statute 
is  that  it  eliotdd  also  take  plooe  before  that 
bappens  which  lakes  tbe  place  of  a  trial,— 
that  is  to  txy,  before  the  default,  and  where 
the  default  Is  undlstarbed.  It  Is  said,  in  Pool 
Bern.  I  416:  "Paasbig  to  tbe  Codes  of  Iowa 
and  California,  we  see  that  intervening  rises 
at  once  into  a  proceedliig  of  great  Importance. 
It  may  be  resorted  to  In  any  and  all  actioDS. 
and  at  every  stage  in  the  action  prior  to  the 
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commencemeat  of  {be  trUU."  Again  we  IbUS, 
In  the  same  book  (page  4SiZ):  "Ab  to  the  pro- 
vision that  the  Interrener  bas  no  right  to  de- 
lay, It  baa  been  beld  tbat,  In  general,  he  can- 
not Intervene  after  the  cause  baa  been  Bulxnlt- 
ted  to  the  court  for  decision.  TeActaont  r. 
Railway  Oa,  75  Iowa,  732,  38  N.  W.  145." 
In  the  case  at  bar,  the  case  had  gone  further 
than  a  enbmlasioo.  All  had  been  aocompllab- 
ed  which  could  have  been  attained  by  a  trial 
and  Terdlct.  If  the  deteult  had  been  inad- 
vertently entered,  or  by  reason  of  an  excus- 
able neglect  of  the  defendant,  an  application 
to  open  the  defaolt  could  have  been  made  on 
the  statutory  grounds,  and.  If  granted,  the  In- 
tervener would  have  had  oi^rtnnlty  to  ap- 
pear. But  this  was  not  done.  The  default 
remained.  The  Intervener  appeared  only  aft- 
er the  default,  and  when  nothing  remained 
but  to  enter  ju^ment,  just  as  nothing  would 
remain  but  to  enter  jut^ment  after  a  trial 
had.  No  collusltm  was  claimed  between  the 
plaintiff  and  original  defendant  In  fact,  the 
showing  was  that  there  was  no  coBusion.  We 
are  of  the  opinion  that  the  Intervener  did  not 
intervene  within  the  time  cont^plated  the 
i^lrit  of  the  statute.  Code  Ctr.  Froc.  18S7, 
S  2A.   Jodgment  to  afltonied. 

PBICBBRTON,  O.  and  HUNT,  3^  can- 
cnf> 


ALDRITT  et  aL  T.  FANTON  et  sL 
(Bnpreme  Court  of  M<atana.    Nov.  2B»  1896^) 
liiABiLirr  or  OomRAcroB  to  Hatbrial  Mav— 

A^DlfPTIOII  BT  OWXXR — EfFBCT  OF. 

In  an  action  by  a  material  -man  affainst 
8  contractor  for  lumlwr  furnished  for  a  house, 
tt  is  no  defense  that  the  owner  assnmed  the 
debt,  unless  there  was  a  novation  whldi  le* 
leased  defendant. 

Ap);>eal  from  district  court,  Gallatin  comi- 
ty; F.  E.  Armstrong,  Judge. 

Action  by  Aldrltt  &  Cc^ple  against  Maud 
K.  Fanbn  and  others.  From  a  Judgment  for 
defoidants,  plaintiffs  appeaL  Reversed  In 
part 

Staati  &  Holloway,  tar  appellants.  Sutton 
A  Tbn^bee  and  Luce  ft  Luce,  for  respond- 

DB  WITT,  J.  This  action  was  brought  by 
the  idalntlffs  to  obtain  a  Judgment  against 
defendant  Noe  for  lumber  fumisbed  to  him, 
as  a  contractor,  for  use  in  a  house  which  he 
was  erecting  for  defendants  llaud  and  Sam- 
uel Panton,  and  for  foreclosupe  of  a  lien  up- 
on said  bouse.  The  defendants  the  building 
association  and  Noe  filed  separate  answers. 
The  case,  as  against  them,  was  tried  to  the 
court  without  a  Jury.  The  court  found  In 
favor  of  the  defendants.  The  important 
qnestitm  of  fact  in  the  case  was  as  to  the 
time  of  filing  the  notice  of  lien.  Whether  it 
were  In  time  depended  upon  whether  or  not 
tbe  lost  itrai  was  furnished  upon  June  5, 
0893.  If  tbe  !t«n  of  Jona  Ctta  was  a  bona 


flde  one,  then  flie  Hen  accrued.  There  wav 
considerable  tefitlmocy  upon  this  question^ 
and  In  reading  the  whole  thereof  we  an  en- 
tirely satisfied  that  the  erideooe  wu  saO- 

cient  to  Justify  the  district  court  in  beHer- 
Ing  that  the  furnishing  of  this  small  item  of 
lumber  on  June  Stta,  yrhiA  Item  was  simply 
about  80  cents  worth  of  boards,  was  slmpty 
a  subterfuge  for  securing  a  lien.  But  for 
tills  item  the  time  to  file  notice  of  Hen  had 
expired.  The  house  was  practically  com- 
pleted. There  Is  some  little  conflict  In  tbe- 
testimony  whether  it  were  wholly  completed. 
There  seems  to  be  sufficient  in  the  testlmoiix 
to  sustain  the  conclusion  tiiat  this  small  Itenk 
of  lumber  was  not  genuinely  or  in  good  faftlt 
furnished  for  the  building.  The  district 
court  having  passed  upon  that  qnestioa  bT 
Its  decision,  we  will  not  review  it  The  taig- 
ment  must  be  affirmed  in  so  far  as  It  denCe» 
the  lien.  But  the  action  was  also  against  tbe- 
defeudant  Noe  on  an  accotmt  for  the  tim- 
ber. Lumber  Co.  v.  Davie,  13  Mont  77,  82 
Pac.  2S2.  Defendant  Noe,  In  his  answer,  ad- 
mitted a  portion  of  the  indebtedness,  baft 
pleaded  tbat  the  same  was  assumed  by  de- 
fendant Panton.  Upon  this  question  of  tb» 
assumption  by  Panton  of  the  todebtedntav 
there  fs  also  some  conflict  In  tbe  testlmdny. 
But  the  court  does  not  seem  to  have  based 
Its  Judgment  In  favor  ot  Noe  upon  tli*> 
ground  tb:.t  there  had  been  a  novation,  and 
Noe  had  been  thereby  released.  If  Noe  bad 
not  been  released,  he  was  subject  to  a  per- 
sonal Judgment  toe  an  Indelitedness,  in  som» 
amount  We  cannot  order  Judgment  uiiob 
this  branch  of  the  case,  but  are  obliged  t» 
remit  the  case  for  new  trial.  The  Judgment 
In  favor  of  the  Pioneer  Building  &  Loan  As- 
sociation will  be  affirmed.  The  Judgment  te 
favor  of  R.  D.  Noe  must  be  reversed,  and  a 
new  trial  ordered.  Lumber  Oo.  v.  Davie, 
Mont  77,  82  Pac  28Zi  Dnlgnan  Club*  M- 
Mont  — i  40  Pac  2M. 

FBMBIQRTON,  a  7^  and  HUNT,  J«  con- 
cur. 


ORISSWBLL  V.  MONTANA  OBNT.  RT. 

GO. 

(Snprane  Oourt  of  Montana.    Nov.  25,  ]BBBk> 

MaVTIR  Aim  BBRVAST  — RlILMUD  Coxpaxiv— 

AoxioK  voE  Fbrkval  bnians— EviDBKoa 
— NBflueRNcB— Pbllow  Sbevakts. 

1.  Evidence  that  plaintiff  was  employed  br- 
the  officers  of  defendant  railroad  company,  th^ 
he  was  paid  by  defendant,  and  tliat  tbe  bnHe- 
tins  posted  on  the  bulletin  boards  at  statieaa 
on  the  road  showed  that  defendant  was  openrt- 
ing  the  road,  is  sufficient  to  show  that  the  road 
was  operated  by  defendant  so  as  to  render  It 
liable  ior  Injuries  to  pbUntlff. 

2.  A  conductor,  in  running  his  train  fa**- 
tbe  depot  yard  at  nUrht  without  a  headligl>t» 
or  without  sending  a  flagman  to  see  if  the  tncfc 
is  clear,  as  required  by  the  rules  of  the  ««■»- 
panj.  Ih  negligent 

3.  Both  the  conductor  and  ragineer  ^  m- 
train  are  the  superiors  of  a  brakraian  on  tW- 
same  train,  within  tiie  meaning  of  Gomp.  Blu 
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1S87,  p.  817, 1  697.  proTldim:  that  "the  liability 
of  the  corporation  to  a  Mfrant  or  employ^  act- 
ing under  the  orders  of  his  aaperlor  shall  be 
the  same  in  case  of  injury  sostained  by  default 
or  wrongful  act  of  his  superior  or  to  an  employd 
not  appointed  or  controlled  by  him,  as  If  sach 
serrant  or  employ^  were  a  passrager." 

Appeal  from  district  coart,  Cascade  coun- 
ty; C.  H.  Benton,  Jndge. 

Action  by  Charles  G.  OrisBweU  against  the 
Montana  Central  Railway  Gompaz^.  Tbere 
was  a  Judgment  for  plalntlll^  and  defendant 
appeals.  Affirmed. 

This  is  an  action  for  damages  for  personal 
Injuries.  Plaintiff  alleges  anbstantiallj  In 
his  complaint  that  about  the  0th  day  of  No- 
Tember,  1892,  he  was  employed  by  defuid- 
ant  as  bead  brokeman  on  Its  freight  train; 
that  the  defendant  was  at  Uie  time  operat- 
ing a  railroad,  and  running  Its  freight  trains 
over  its  road  from  Harre,  In  Chotean  coun- 
ty, westward  to  and  beyond  the  city  of 
Great  Falls,  In  Cascade  county,  Uont.;  that 
it  was  the  duty  of  the  defendant  to  supply 
Its  train  and  engine  with  a  proper  headlight, 
running  In  the  nighttime;  that  the  defend- 
ont  failed  and  neglected  to  so  supply  the 
train  and  engine  attached  thereto,  on  which 
plaintiff  was  employed  and  working,  with 
fiuch  headlight;  that  It  was  the  duty  of  the 
defendant  to  see  that  Its  train,  befwe  en- 
tcrii^  Its  yard  Ibnits  at  the  city  of  Oieat 
Falls,  came  to  a  full  stop,  and  to  send  out  a 
flagman  to  ascertain  If  the  track  was  clear 
for  the  entrance  of  the  train  upon  which 
plalndfl  was  so  employed;  that  the  de- 
fendant neglected  and  failed  to  do  any  of 
said  things,  and  failed  and  neglected  to 
give  any  signal  or  notice  of  Its  entrance  In- 
to Its  yard  limits  at  the  dty  of  Great  Falls; 
that  it  was  the  duty  of  the  defendant  not  to 
permit  any  swlteh  engine  to  be  upon  its 
main  tnu^  In  said  yard  at  said  time,  or  to 
permit  such  swlteh  engine  to  run  at  a  great- 
er nte  of  speed  than  six  mUee  per  hour 
within  said  yards,  and  that  It  was  the  duty 
ct  the  defendant  to  prorlde  said  switch 
engine  vritb  competent  and  efficient  em- 
ployes and  operatives;  that  said  d^endant 
wholly  failed  and  neglected  to  perform  its 
said  duties,  and  negligently  permitted  a 
switch  engine  to  be  upon  the  said  main 
track  at  the  time  the  train  upon  which 
plalntlft  was  employed  was  entoing  the 
yard,  and  negligently  permitted  said  switch 
engine  to  be  run  at  a  high  and  dangerous 
rate  of  speed,  and  negligently  had  In  charge 
of  and  operating  said  switch  engine  an  en- 
gineer, who  ma  Incompetent,  and  that  all 
of  said  facts  were  known  to  defendant; 
that  while  plaintiff  was  engaged  In  the  per- 
formance of  his  duties  as  such  brakeman, 
in  accordance  with  the  directions  given  by 
defendant,  said  switch  engine  came  through 
the  yards,  npon  the  main  traclc,  at  a  high 
and  dangerous  rate  of  epccd,  and  ran  Into 
and  against  the  train  upon  which  the  plain- 
tiff wfia  employed,  crushing  said  train,  and 
tlirowlng  the  plaintiff  therefrom,  and  that 


reason  tbweof  plaintiff  sortalned  the  In- 
juries for  which  this  sidt  Is  brought  The 
dtfendant,  In  its  answer,  dailes  that  It  was 
the  owner  of  or  operating  a  railroad  from 
Havre  westward  to  the  dty  of  Great  Falls 
at  the  time  and  as  alleged  by  plaintiff;  de- 
nies that  plaintiff  was  In  Its  emptor  at  the 
time  he  was  Injured,  or  at  all;  but  alleges  * 
that  the  plaintiff  was  in  the  employ  of  the 
Great  Northern  Railway  Company  wta«i  be 
received  his  injuries,  and  alleges  tliat  the 
switch  engine  mentioned  In  the  comidalnt 
was  b^g  (qwrated  by  the  Great  Northern 
Railway  Company,  and  that  the  engineer 
and  employee  in  diarge  thoeof  were  also 
In  the  employ  of  said  Great  Northern  Rall- 
woy  Company.  Defendant  alleges  that 
when  the  train  on  which  plaintiff  was  em- 
ployed left  Havre  tor  Great  Falls  It  was 
aupi^ed  with  a  proper  headlight,  bat  ad- 
mits that  before  the  train  arrived  at  the 
yard  limits  at  Great  Falls  the  headlight  be- 
came bndcen,  defective,  and  darkened,  but 
denies  that  it  became  so  by  the  nei^lgence  of 
the  d^endant,  and  says  ttat  before  the  ar- 
rival of  the  train  at  Great  Falls,  and  befwe 
the  ccdllalon  wl'tii  the  switch  raigine,  it  had 
been  put  In  as  good  cmditlon  as  pos^ble,  and 
says  that  the  headlight  at  the  time  of  the  co\- 
HaUm  was  sufficient  to  give  notice  to  englne«s 
and  others  operating  said  swlteh  engine  oC 
the  presence  of  said  train  on  the  main  track. 
The  defendant  admits  the  odlldon  mentioned 
In  the  complaint,  bat  soys  it  was  caused  whol- 
ly by  the  negUgoice  of  the  raglneer  in  diarge 
of  the  switch  engttw,  who,  It  alleges,  was  a 
feUow  servant  of  plaintiff.  In  the  same  com- 
mon employment  The  defendant  also  al- 
leges that  the  injuries  of  plaintiff  were  the  re- 
sult of  his  own  cardessness  and  negligence^ 
The  new  matter  set  up  in  the  answer  la  de- 
nied by  plaintiff's  i^llcation.  The  case  was 
tried  with  a  Jury,  who  returned  a  verdict  for 
the  plaintiff.  The  Judgmoit  was  rendered  for 
the  plaintiff  tai  accordance  vrith  the  verdict. 
From  this  Jodgnmt  And  an  order  denying  a  ' 
new  trial,  tills  appwl  Is  prosecuted. 

A.  J.  Shores,  for  appellant  Gteo.  F.  Shelt(m 
and  Largent  A  Huntoon,  for  respondent 

PEMBERTON,  a  J.  (after  Stating  the 
facte).  The  defendant  contends  that  the  ctnirt 
erred  In  submitting  to  the  Jury  the  question 
whether  the  defendant  er  the  Great  Nwthem 
Railway  Company  was  operating  that  part 
of  the  raOroad  involved  in  this  controverEiy 
at  the  time  plaintiff  was  Injured,  and  that 
the  court  having  submitted  the  question,  the 
evidence  did  not  wanant  the  flndli^  of  the 
Jury  that  the  defendant  was  operating  it- 
Thls  was  an  issue  raised  by  the  pleadings. 
The  plaintiff  alleged  In  his  complaint  that  tiie 
defendant  was  operating  the  road,  and  the 
defendant  In  Its  answer,  denied  It  and  al- 
lied affirmatively  that  the  Great  Northern 
Railway  Company  was  operating  the  Hop  at 
the  time  of  the  Injuiy.  So  we  think  tlivre 
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vas  not  onl7  bo  errw  in  snbmlttlnf  this  qaes- 
tlun  to  the  Stay,  bnt  tb&t.  under  the  pleadings, 
the  court  was  required  so  to  do.  And  In  this 
connection  It  Is  proper  to  remark  that  the 
cuort  submitted  it  most  favorably  to  tiie  de- 
fendant In  the  Instmctlons  given.  The  rec- 
ord discloses  some  conflict  In  the  erldence  up- 
on wUch  the  ]ni7  acted  In  urlrlng  at  the 
coDclnslon  that  the  defraidant  -was  operating 
the  nnd  at  the  time  in  controTeraiy.  Bnt  It 
seems  to  be  nnneeessaiy  to  notice  at  length 
this  conffict  In  the  evidence.  It  Is  evident 
that  the  plaintiff  was  employed  the  an- 
thoilsed  officers  of  the  defratdaut  company; 
that  he  was  paid  by  the  defendant  for  bis 
cervicu;  that  the  posted  orders  and  bulletins 
in  the  bulletin  books  at  the  stations  on  the 
road  showed  that  the  defendant  was  operat- 
ing  the  road,  through  Its  ofBc^  at  the  time 
in  controversy.  It  may  be  true  that  there 
was  some  private  arrangement  between  the 
two  companies  by  which  the  deCendant  was 
operating  the  road  for  the  Great  Northern 
Railway  Company.  If  so,  it  does  not  appear 
that  the  plaintiff  had  any  knowledge  thereof; 
nor  do  we  think  he  shonld  be  bound  thereby. 
In  view  of  the  uncontradicted  fact  that  be 
was  emidi^ed  and  paid  by  the  defendant, 
and  that  so  many  matoial  ftuits  and  drcnm- 
stanees  disdosed  by  the  evidence  indicated 
to  him  and  the  pnbUc  that  the  defoidant  was 
opaatlng  the  road.  Wa  are  of  opinion  that 
there  Is  suffldent  evidence  to  support  the  ver^ 
diet  in  this  respect  And  besides,  the  dis- 
trict court  passed  upon  this  question  on  the 
motion  for  new  trial,  and  we  see  no  abuse 
of  discretion  in  its  ruling  to  Justify  us  In  re- 
reiMng  ito  actikm.  We  think  It  clearly  ap- 
pears that  the  injuries  received  plaintiff 
resulted  from  the  negligent  manner  of  operat- 
ing the  train  on  whldi  he  was  employed. 
The  train  had  no  headlight,  or  at  least  no 
Buffidoit  one.  The  conductcnr,  knowing  the 
d^ectlve  condition  the  headlight,  should 
have  wired  from  Floweree,  a  station  on  the 
road,  to  Great  SIbBs,  the  headquarters,  toe 
permission  to  bring  In  his  train  without  one. 
The  conductor,  im  arriving  at  the  yard  Umlto 
at  Great  Falls  without  a  headlight,  should 
have  sent  out  a  flagman  to  see  that  the  main 
track  was  dear  before  entering.  The  evi- 
dence warranted  the  finding  of  the  jury  that 
there  vraa  negAlgence.  The  question  whether 
these  acts  woe  the  n^llgent  acts  ot  the  de- 
fendant, or  whether  the  defendant  Is  respon- 
sible for  BUdi  acts  of  negligence,  win  be  dis- 
cussed hereafter. 

Having  arrived  at  the  point  and  conclusion 
tlmt  plaintiff  was  injured  as  a  result  of  the 
n^llgence  of  the  persons  in  charge  of  the 
tiato  ca  wlilcb  he  was  employed,  we  think 
it  unnecessary  to  discuss  the  questions  raised 
as  to  the  negligence  of  the  engineer  of  the 
nrttdi  oigtne  which  ran  hsto  the  train  on 
which  plaintiff  was  employed,  and  which 
caused  the  collision  from  which  his  Injuries 
raanltod,  espedally  so  as  it  la  inferable  from 
tbn  evidence  that  there  would  not  have  be«i 
T.42P.na7— 49 


a  collision  If  the  train  on  which  plaintiff  was 
working  bad  been  supped  with  a  headlight 
It  Is  fair  to  condude  from  the  evidence  that 
the  engineer  of  the  switch  engine  could  and 
would  have  seen  the  train  on  the  main  track 
which  he  ran  Into  if  It  had  had  a  headlight 
This  strengthens  our  view  that  plalnUfTs  In- 
juries are  attributable  to  the  negUgence  of 
the  persons  in  charge  of  the  train  on  which 
he  was  employed. 

The  really  serious  and  Important  questions 
which  confront  us  on  this  appeal  are  those  in- 
volved in  the  settlement  of  the  law  applicable 
to  the  case  by  the  district  court  The  de- 
fendant requested  the  court  to  give  to  the 
jury  the  following  instructions:  "(11)  Whrae 
a  person  enters  into  the  service  of  the  rai^ 
road  company  he  thereby  undertakes  to  run 
all  the  ordinary  risks  to  the  employment*  At- 
cluding  hi§  ovm  negltgtnce  or  vnakUJ^huu 
arid  that  of  hit  fellow  tervanU  who  are  en- 
gaged in  the  tarns  Une  of  duty,  provided  the 
company  has  taken  reasonable  care  and  pre- 
caution in  engaging  and  retaining  competent 
snranta  to  discharge  the  duties  assigned  to 
them.  <12)  If  yon  beUeve  the  evidence 
that  at  the  time  of  the  accident  in  question 
the  plaintiff  was  In  tlie  employ  (tf  the  defend- 
uit  as  a  brakeman  on  one  of  Its  freight 
trains,  uid  that  wUle  so  emplcqred,  and  In 
the  Une  of  his  duties,  he  received  an  injury 
resulting  from  the  negUgence  ttt  want  of 
ordinary  care  of  the  oiglnera:  In  chai^  of 
the  locomotive  which  was  drawing  the  train 
upon  which  the  plaintiff  was  employed,  then 
the  court  Instructs  yon,  as  a  matter  of  law, 
that  the  plaintiff  and  such  enc^eer  were  fel- 
low servants  In  the  same  grade  or  Une  of 
service  vrithln  tlie  meanln^r  of  the  law;  and 
the  defendant  If  otherwise  without  fault 
would  not  be  liable  for  sndi  Injury.**  Tt» 
court  modified  the  first  of  these  instructions 
by  striking  rat  the  words  In  ItaUcs,  and  re- 
fused tiie  second  altogether.  We  presume  the 
court  stroek  ont  of  the  first  instructlra  the 
words  "including  his  own  negligence  or  un- 
sklllfulness"  for  the  reason  that  the  Instruc- 
tions given  by  the  court  fully,  and  favorably 
to  the  defendant  covered  the  ground  of  the 
plaintiff^  own  n^llgence  and  unskfllfidness. 
The  court  struck  out  of  said  instruction  the 
words,  **and  that  of  his  feUow  servants  who 
are  engaged  in  the  same  Une  of  duty,"  and 
refused  the  second  instruction,  on  account  of 
the  court's  view  of  the  law  governing  the 
case,  ^is  action  of  the  court  Is  assigned  as 
error.  The  action  of  the  court  in  respect  to 
these  tnatractlons  was  confessedly  baaed  upcm 
the  fqiilniott  that  section  697,  p.  817,  Gomp. 
Bt  1887,  which  reads  as  foUows:  rrhat  In' 
every  case  the  liability  of  tlie  corporation  to  a 
servant  or  employ^  acting  under  the  orders 
of  his  superiOT,  shall  be  the  same  in  case  of 
injury  sustained  by  default  w  wrongful  act 
of  his  superior,  <nr  to  an  employA  not  appoint- 
ed or  contnrfled  by  him  as  If  such  servant  w 
onployfi  were  s  passenger,"— constituted  the 
law  fixing  the  UablUty  of  the  defendant  In 
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the  cue,  and  ttiat  the  declaratlona'  at  law  as 
requested  weoe  In  conflict  with  that  statute. 
This  statute  Is.  therefore,  brought  before  this 
couct  for  the  first  time  for  Judicial  Interpreta- 
tion. The  counsel  for  the  defendant  contends 
that  under  the  common  law  the  defendant 
coiporatloa  had  performed  Its  whole  -duty  to 
the  plaintifF  aa  Its  employ^  when  It  bad  used 
ordinary  and  reasonable  care  In  providing  U) 
safe  machinery,  (2)  fumlshlne  a  safe  flaoe 
to  work,  and  (3)  competent  fellow  aerrants  to 
prosecute  the  commou  employment;  and  that 
the  statute  In  Question  does  not  Increase  or 
change  the  defendant's  liability  Ui  common 
law;  that  It  does  not  change  the  common  law 
In  relation  to  fellow  servants;  that  it  does 
not  establish  the  superior  servant  doctrine 
and  enlarge  the  commoii4aw  liability  of  the 
defendant  in  any  inspect,  and  was  not  so  to- 
tended  by  the  legislature. 

The  learned  counsel  of  defendant,  In  bis 
able  and  exhaustire  brief,  has  cited  num^ 
ous  authortttes  In  support  of  the  common- 
law  rale  applicable  In  such  cases;  but  these 
authorities  do  not  attempt  to  discuss  the 
effect  of  such  legislation  as  Is  here  Involved 
upon  the  common-law  rule.  It  cannot  be 
disputed  that  the  common-law  rule  has  been 
modified,  If  not  changed,  both  In  England 
and  In  many  of  the  American  states,  by  re- 
cent legislation  on  the  subject  So  we  think 
we  may  omit  a  discussion  of  the  common- 
law  rule,  and  look  to  the  course  and  effect  of 
modern  legislation  on  this  subject  Beach, 
in  his  work  on  Contributory  Negligence  (sec- 
tion 37G),  says:  "It  became  evident  early 
In  the  course  of  the  development  of  the  law 
upon  this  point  that,  in  order  to  preserve  to 
the  employe  any  vestige  of  the  right  of  ac- 
Uon  which  the  common  law  gave  him 
against  his  employer,  in  a  proper  case,  for 
personal  Injuries  attributable  to  the  negli- 
gence of  another,  and  received  In  the  course 
of  the  common  employment,  the  tendency 
to  extend  the  rule  which  bad  Its  Inception  In 
England  In  the  case  of  Priestley  v.  Fowler, 
3  Mees.  &  W.  1,  and  In  tbe  United  States  in 
the  early  cases  of  Murray  t.  Railroad  Co., 
1  McMaat  R.  B.  Law,  385,  and  Farwell  v. 
Railroad  Co.,  4  Mete.  (Alass.)  4&,  and  under 
tbe  operation  of  which  the  defense  of  a  com- 
mon employment  had  come  to  be  urged  to 
the  practical  destruction  of  all  such  rights 
of  action,  would  have  to  be  checked,  and 
could  only  be  checked,  by  legislation.  Ac- 
cordingly, on  the  7th  of  September,  1880, 
parliament  changed  the  law  of  Ei^land  by 
passing  the  employers'  liability  act  (43  &  44 
Yict  c.  42),  which,  pending  its  final  enact- 
ment, was  xwpularly  known  as  the  'Glad- 
stone Bill,'  and  which,  at  the  time,  attracted 
much  attention,  both  here  and  in  England." 
Section  377  of  the  same  work  contains  a  re- 
sum6  of  this  act  of  parliament,  and  subdi- 
visions 2  and  3,  as  the  author  luis  subdivided 
the  act  are  instances  In  which  the  master  la 
liable  for  Injuries  received  by  a  eervant 
from  the  negligence  of  a  superior.  These 


anbdlvlalons  are  follows:  "(3)  Bj  reasoB 
of  the  negUgence  of  any  penan  Intrusted 
with  sui>erintendence.  (3>  By  reastui  of  tbe 
negU^nce  of  any  superior  woitcman  wboae 
orders  the  Injured  person  was  bound  to 
obey."  Tile  same  autlior,  In  sectloii 
says:  *X!ompaEKtIve(y  xecent  legislation  tn 
aevecal  of  the  states  of  the  Union  has  tn 
some  d^rree  mf^ifia^  for  jds  in  this  coontiy 
the  rule  of  nonliabiUty  wiiich  the  courts  of 
every  Jmisdlction,  as  we  have  «een,  have 
unifonnly  declared.  In  Cahfomia,  Dakota, 
Geoiigla,  Kansas,  Iowa,  lUsalSBippl,  Mon- 
tana, Rhode  Islaad,  Wlscousin,  Wyomiog, 
AinjMi.Tnfl  jiasBacUuBetifi,  and  &Usaoori,  stat- 
utes, the  substance  of  which  is  set  out  In  tbe 
notea,  have  been  .passed,  under  tbe  whole- 
some opeation-of  which  tlie  old  role  of  doo- 
liabtuty  Is  pcactlcaUy  abrogated.  Except  im 
CaUfomla  and  Dakota,  It  may  be  said  that 
in  each  of  the  states  Just  mentioned  tbe  old 
rule  is  entirely  abandoned,  and  an  adequate 
remedy  provided  by  the  statutes  Cor  tbe 
proper  protectioa  of  railway  employes;  wfaOe 
In  California  and  Dakota  the  statutes  de- 
fine tbe  limit  of  liability,  and  quoad  hoe 
recognize  and  assert  the  propriety  of  legisla- 
tion upon  this  subject"  (The  statutes  of 
these  several  states  are  given  In  tbe  notes 
to  this  section.)  So  It  will  be  eeeo  that  la 
the  opinion  of  this  author  the  common-Iair 
rule  of  nonliability  In  eucb  cases  is  practical- 
ly abrogated  by  such  legislation,  and  oitirely 
abandoned  In  the  states  named,  Incladins 
JUontana,  exc^t  in  the  case  of  California 
and  Dakota. 

But  we  are  not  wltiwut  ^rtber  light  and 
asslstanoe  In  tbe  interpretation  ot  tbe  stat* 
ute  under  discussion.  It  has  been  tbe  sub- 
ject of  direct  coastruction  by  two  of  tbe 
most  respectlble  courts  of  the  country.  Ijs 
the  United  States  circuit  court  of  the  Kortb- 
ern  district  of  Iowa,  In  the  case  of  Rags- 
dale  V.  Ralbxiad  Co.,  42  Fed.  S83,  a  case  in- 
volving directly  the  construction  of  this  stat- 
ute, and  its  effect  upon  tlie  (K>uimon-Iaw  rule 
insisted  upon  In  this  case.  Judge  Shiras,  de- 
livering the  opinion  of  tbe  court,  said:  "On 
part  of  plaintiff  It  Is  forth^  claimed  that 
the  statute  of  MontOAa,  In  fiopce  when  tbe 
accident  liappened,  modifies  tbe  conkmoB- 
law  rule  in  regard  to  the  liability  for  tbe 
acts  of  fellow  servants,"  and,  after  qootliiK 
the  statute,  he  continues:  'This  statute  doe* 
not  go  to  the  length  of  alwogatlng  tbe  gen- 
eral rule  that  the  master  Is  not  liable  to  aa 
employe  for  the  consequences  of  tbe  negli- 
gence of  a  coemployfi,  but  it  does  enact,  la 
effect,  that  a  superior  is  not  a  coemploy* 
with  an  Inferior,  and  tbat  one  may  be  «  bd- 
perior,  as  compared  wUh  another,  evee 
though  tbe  fbrmw  does  not  control  the  lat- 
ter. The  enactment  la  based  upen  the 
known  fact  that.  In  canylng  mi  tbe  bnsitss 
of  railroading,  tber«  are  recognised  grades 
ammig  the  numwous  classes  of  emploxM^ 
and,  while  they  are  all  woifelng  for  a  com- 
mon  master,  and  for  an  ultlnuue  nrmnw 
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Tcndt,  ibey  qun  timetlcany  mmt  aU  cbbstt- 
ftnta.  de  .iiiMoni  jtoJadlg  -wiw  >  Itreman, 
and  fads  ikitla  were  Umltad  ven«rsily  to  at- 
tending in  ttae  .fimiate  and  odnr  msttova 
opon  .itie  «nglMu  -Se  jIM  aot  bdans  to  that 
class  of  employes  tliat  were  chained  with 
the  dnty  of  controlllnff  the  moTement  of  the 
tr^ns.  She  jajiswer  -Bnamter  loneoB  Hmt 
the  colllBlon  was  caused  by  the  negligence 
of  the  officials  In  command  of  the  moToment 
of  train  No.  1,  and  there  is  no  fact  averred 
wUcb  tmdB  ^  4iow  that  w  to  tima  .tte 
pWntlft  occi^led  aqy  other  position  than 
that  of  an  Inferior,  within  the  meaning  of 
the  statute  of  Montana.  The  act  of  negli- 
gence'set  up. In  -the  answer  is  that  trala  No. 
1  ma  mioveA  -past  ttie'tei«^a7h  station  in 
Tiolatiou  of  the  role  of  the  compimy,  and 
It  is  averred  that  this  was  doae  by  those  In 
commad  of  «nch  tzaln.  It  will  certainly 
not  be  claimed  that  a  Breman  apon  the  en- 
gine Is  an  employ 6,  charged  "with  the  control 
of  the  moTing  of  the  tralBs,— «.  daty  primari- 
ly Imposed  opon  the  coadactor;  and  it  Is 
certainly  the  fair  Inference  that  in  the  moT- 
lag  and  nmnlng  of  trains  the  conductor  is 
the  mperlor  of  a  flreiaaxi.  In  other  words, 
the  condnctor.  or  party  ebarged  with  the 
control  of  the  tsain,  is  a  superior,  as  com- 
pared irttfa  a  flranULD,  within  the  meaning  of 
the'MmitaBa  statute.  Under  this  section  the 
corporation  Is  made  liable  to  any  one  of  Its 
employes  who,  without  negligeuce  on  bis 
part,  te  injared  the  idefauH  or  wrongful 
act  of  a  Bupetivr,  eren  Chongfa  the  latter  has 
no  control  over  the  former.  Whethfer,  there- 
tore,  the  Itabltity  of  the  def«w2ant  esrpvra- 
tlon  is  to  be  determined  uiiiier  tbe  comnum- 
kaw  rale  or  o^er  tbe  statute  «f  Montana, 
the  facte  set  fcoth  tn  ther.amwcr  do  not  diow 
that  the  act  of  nagttgwioe  owoshig  tke  col- 
lision and  coDsecnient  U1JU17  to  plaintiff  wan 
tbe  act  of  a  coemployS,  but,  on  the  contrary, 
It  woald  appear  tbwefrom  that  meti  act  of 
aegUgieee  was  the  act  of  the  TevreseatHtlTe 
of  the  corpora  ti  on,  who  was  ateo  the  ma- 
perior  of  tiie'platntlfr.  Tiils  helxiig  the-wa- 
duslon,  tt  follows  tbat  tiK  answer  Is  In- 
snflletant,  and  the  demurrer  titereto  Is  sns- 
tainad."  After  austalnlng  the  demurrer  tax 
tbe  eaae,  as  ataown  above,  the  defendant 
amended  Its  answer,  and  aUsged  that  platn- 
tUTs  injarles  were  the  result  of  tbe 
geace  of  the  engineer  of  tbe  train  on  which 
itetntlff  was  -employed,  whereas.  In  its  ord- 
inal answer,  the  defimdant  bad  alleged  tbat 
the  Injnrtee  df  plaintifT  resulted  from  the 
negligence  of  the  coadnctor  of  another  train. 
The  eonrt  suBtalned  a  demurrer  .to  the 
ameaiad  answer,  and  to  doing  so  Judge 
Shlras  said:  "The  amended  aaawer  shows 
that  the  engineer  wu  primarily  charged 
with  the  duty  of  baiting  tbe  train  at  Bv- 
aro  station,  and  tbat  be  negligently  failed 
In  the  performance  of  this  duty.  It  eeems 
to  me  tbat  the  same  mle  must  tie  applied  to 
tbe  one  case  as  to  tbe  other,  and  that  the 
WMBTW  whlota  aostaln  tbe  UaUUty  of  tbe 


ODtufRny  In  tarn  of  tbe  ae^Igsace  of  tb* 
eemdnctaraf  ply  with,  ettoal  focee  to  ttisi  mg- 
Vteme  of  the  enguieeT  when  auch  ne^ 
genoe  occurred  In  a  mattxr  tonchlQg  the 
actual  movements  of  the  train,  and  'whtab 
was  at  the  tine  wfaeUy  nadcr  tbe 'control  at 
tbe  engineer.  In  snch  matters  the  engineer 
repreaeatB  tbe  company,  and  tor  his  negU- 
genee  tbe  company  miiat  respond.  Tbe  de- 
marrer  is  sustained." 

In  the  drcolt  court  of  appeals,  Bi^^tb  clr^ 
ooft.  In  Railroad  Co.  t.  Meae,  U  a  a  A.  Ok 
as  Fed.  114.  decided  July  16,  ia94,-«  caaa 
Invotrlng  directly  the  Intei^retotion  of  tbe 
Montana  statute  under  discussion,  and  Ita 
eftect  upon  the  ccanmon-law  mle,— Judge 
Banbom,  speaking  for  the  court,  said:  "The 
result  is  that  the  right  of  recovery  in  this 
action,  if  it  catata  at  all,  mast  rest  in  the 
statute  of  Montana,"  and,  ,  after  dtiag  tbe 
statute,  proceeded  as  follows:  "This  sectiea 
la  found  In  a  chapter  of  the.  general  laws  of 
Montana  relating  to  raUroad  oorpo nations, 
and  it  seems  to  affect  the  liability  of  such 
corporations  only.  It  goes  without  saying 
tbat  the  purpose  of  this  'Statute  was  to  ex- 
tend tbe  liability  of  railroad  companies  to 
their  servaatB  for  the  negligence  of  serv- 
ants of  a  higher  gcade.  It  is  equally  clear 
that  the  pronoun  'bim.'  In  the  ckuue,  'or  to 
an  employ^  not  appointed  or  «mtrolled  by 
him,*  refers  to  the  employd's  'superior,'  and 
that  tbe  intention  df  the  legislature  was  to 
ectend  tbe  liabilities  of  tbe  companies  for 
the  negligence  of  superior  -aermnts  for  the 
benefit  of  two  classes  of  employCa,  viz.  those 
injured  by  the  default  or  wrongful  act  of  a 
superior  employ^  under  whose  orders  they 
were  acting,  and  thoee  Injured  by  tbe  do* 
fault  or  wrongful  act  of  a  superior  servant 
who  dfcti  not  appoint,  and  who  had  no  control 
over,  them.  The  statute  Is  Inartlflclally 
drawn,  bnt  its  meaning  Is  not  doubtful,  and 
Its  obscurity  at  once  disappears  If  tbe  clause, 
^  'to  an  employfi  not  appoloted  or  con- 
trolled .by  him,'  Is  transposed  to  Ite  gram- 
matiaal  and  logical  position  In  the  sentence^ 
and  placed  befone  tbe  verb.  Then  the  stat- 
ute would  read:  That  to  every  case  the 
liability  of  tbe  corporaticm  to  a  servant  or 
Muptoyfi  acting  under  the  orders  of  bis  supe- 
rior, or  to  :att  emph^g  not  appointed  or  con- 
trolled by  blm,  sball  be  'the  same  In  oaae  of 
Injury  aostaln ed  by  default  or  wrongful  act 
of  his  BOperior  as  If  such  aervant  or  eanployfr 
were  a  passenger.'  Now,  tbe  conductor 
whose  negllgeace  In  leaxtais  the  switeh  open 
caused  "tiie  death  of -a  fireman  on  another 
train,  In  tids  case,  was  the  auperlor  of  that 
fireman  in  tbe  ^ployment  of  the  same  mas- 
ter. Hie  rank  or  grade  in  the  service  was 
higher.  The  fireman,  it  Is  true,  was  not  act- 
ing under  his  orders,  and  was  not  one  of  tlio 
Ant  eUuN  protected  by  the  statnte,  bat  he 
was  an  employe  'not  appointed  or  coatrtriled' 
by  this  aupeiior,  whose  deOiult  caused  his 
Injury;  and  be  was  clearly  one  of  the  sec- 
•ond  cliWi  to  whom  a  right  of  action  fiw  such 

Digitized  by  Google 


772 


PAOIFIG  BEPOBTBR,  ToL  43L 


(MonL 


»  ^eCaalt  wsb  gfren  b7  this  statute.  Tb»  ef- 
fect ot  the  statute  Is  to  give  a  cause  of  ac- 
tkm  against  the  nllroad  company  to  erery 
servant  who  Is  himself  without  fault,  for  the 
default  or  wrongful  act  of  any  superior  serr- 
juit,  whether  or  not  the  latter  appointed  or 
«xecclsed  any  control  over  the  former  before 
or  At  the  time  of  the  Infliction  of  the  Injury. 
Tb(8  was  the  construction  glv^i  to  this  stat- 
ute by  Judge  Shli^s,  of  the  Northern  district 
«{  Iowa,  upon  the  circuit,  and  we  have  no 
doubt  of  Its  correctness.  Ragsdale  t.  Rail- 
road Co.,  42  Fed.  383,  386.  That  the  rail- 
road company  would  have  been  liable  for 
Any  Injury  resulting  to  a  passenger  on  the 
truln  that  ran  through  the  open  switch  from 
tbe  negligence  of  the  conductor  who  left  it 
4H)cn,  admits  of  no  discussion.  It  follows 
that  under  this  statute  and  the  stipulation 
In  this  case  the  railroad  company  was  liable 
to  tbe  defendant  In  error  to  the  same  extent 
for  tbe  injury  to  the  deceased  fireman  that 
It  would  have  been  to  a  jtaasenger,  and  on 
this  ground  tbe  Judgment  maat  be  affirmed. 
It  Is  so  ordered." 

We  think  from  the  luterpretatfon  given  to 
the  statute  In  question  by  the  above  authori- 
ties that  it  cannot  be  doubted  that  tbe  com- 
mon-law rule  contended  for  by  defendant 
was  modified  and  changed  thereby,  and  that 
mch  was  the  Intention  of  that  legislation. 
And  it  is  no  less  plain  that  this  statute  es- 
tablishes the  principle  that  there  is  a  differ- 
ence In  the  grade  of  the  employes  engaged 
fa  a  common  employment,  and  gives  a  right 
of  action  to  a  servant  Injured  through  the 
Bcelfgence  of  a  BU[>erior  employ^  or  servant 
against  a  master,  when  such  Injured  serv- 
ant  is  without  fault  or  negligence  on  his 
ipart  In  view  of  the  extent  to  which  the 
<roinmon-taw  rule  has  been  carried,  the  en- 
actment of  such  legislation  is  not  surpris- 
ing, nor  are  we  prepared  to  reprobate  the 
wisdom  cf  the  policy  of  establishing  a  legis- 
iUative  rule  that  relaxes  the  rigor  of  the  com- 
airan  law  in  such  cases.  Having  arrived  at 
this  -conclusion,  we  see  no  error  in  the  action 
of  the  court  in  this  reB[>ect 

The  defendant  contends  that  the  evidence 
shows  that  plaintiff  was  Injured  as  a  result 
of  his  own  carelessness  and  ne^geuce. 
"This  was  a  question  of  fact  for  the  determl- 
nation  of  the  jury.  It  was  submitted  to  them 
t>y  the  court  under  instructions  remarkably 
favorable  to  the  defendant.  We  think  the 
evidence  supports  the  finding  that  his  in- 
juries did  not  result  from  his  own  negU- 
^firence.  We  think  the  evidence  clearly  estab- 
lishes tbe  allegation  that  the  plaintiff  was 
Injured  through  the  negligence  of  the  con- 
ductor and  engineer  of  the  train  on  which 
plaintiff  was  employed.  As  they  were  the 
aaperior  employes  of  the  plaintiff,  and  the 
plaintiff  having  been  found  to  have  been 
without  fault  or  n^ligence,  the  negligence 
of  such  superior  employte  was  the  negli- 
gence of  the  defendant. 

We  have  considered  tiie  many  aasignmaits 


of  error  In  the  record,  relating  principally  to 
the  admlaaion  of  certain  evidence.  We  think 
these,  and  all  other  assignments  not  treated 
above,  immaterial,  and  without  mwit.  Tbe 
Judgment  and  order  aroealed  tma  ue  af- 
flnned. 
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WA8TL  T.  MONTANA  UNION  BT.  CO. 
(Supreme  Oonrt  of  Montana.  Nov.  25,  18B5.) 
Whisht  or  Etidb.vce— CBSDiBiun  ov 

WiTKBMXS. 

1.  It  Is  error  to  inatract  tliat,  where  the  wit- 
nesses for  and  aKaiost  a  givra  state  of  facti 

are  of  equal  creaibility,  the  praranderance  of 
the  evidence  Is  to  be  determmed  by  tbi&  num- 
ber of  witnesses. 

2.  An  instruction  that,  If  the  Jut  bdiere 
that  certain  witnesses  have  sworn  falsely  on 
the  trial  in  any  particular,  they  may  disregard 
their  eutirc  evidence,  except  in  bo  far  as  it  has 
been  corroborated  by  other  credible  oTidence,  is 
erroneous  as  Invading  the  province  ot  the  jnzr. 

8.  The  mere  fact  that,  in  an  action  against 
a  railroad,  the  witnesses  for  defendant  are 
mostly  its  employte,  does  not  warrant  an  in- 
Btroction  authorizing  the  Jury,  if  they  beiieve 
that  any  witness  testified  under  fear  of  losing 
the  employmeDt,  or  with  a  desire  of  pleasing 
his  employer,  to  consider  such  fact  in  determin- 
ing the  weight  to  l>e  given  hia  evidence. 

4.  An  instruction  that,  as  a  "general  mle. 
the  statements  of  the  witness  as  to  verbal  ad- 
missions of  a  party  should  be  received  by  the 
Jury  with  great  caution,  as  that  kind  of  evi- 
dence is  subject  to  much  Imperfection  and  mis- 
take," la  erroneous  aa  invadmg  the  province  of 
the  Jury.. 

Appeal  from  district  court,  Bllver  Bow 
connty;  William  O.  Speer,  Jndgeu 

Action  by  Peter  Wastl  against  the  Mon- 
tana Union  Railway  Company  for  personal 
injuries.  From  a  judgment  for  plaintUT,  and 
an  ordw  drying  a  new  trial,  defendant  ap- 
peals. Reversed. 

This  is  an  action  for  damages  for  pera<»ial 
Injuries.  It  appears  from  tbe  pleadings  in 
the  case  that  the  defendant  corporation,  on 
April  15, 1889,  was  the  owner  of  and  operat- 
ing a  railroad,  having  depot,  yard,  engines, 
switches,  and  other  appliances  tor  carrying 
on  Its  buslnens  at  Butte;  that,  on  the  night 
of  said  day,  the  plaintiff  was  employed  by 
the  defendant  as  a  laborer,  and  that  it  was 
his  duty  to  wipe  and  coal  engines  In  the 
roundhouse  and  yards  of  defendant,  and  to 
act  as  helper  to  the  hostler,  under  the  orders 
and  directions  of  the  hostlw,  and  that  it  was 
his  duty  to  obey  any  orders  of  the  hostler  in 
and  about  whatever  be  was  directed  to  do 
by  him  In  coaling,  wiping  engines,  and  turn- 
ing the  switches  in  running  engines  in  and 
about  the  yard;  that  It  was  the  dnty  of  said 
hostler  to  so  manage,  handle,  and  operate 
said  engines  that  no  Injury  should  be  done 
to  the  plaintiff  or  other  persons  through  the 
negligence  of  the  hostlw  In  managing  and 
operating  the  same;  that  the  hMtler  directed 
the  plaintiff  to  get  on  tbe  engine^  and  go  wltk 
him  to  the  awitcli,  and  to  get  off  and  turn  it 
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for  him  wbm  the  mgine  stopped;  that  the 
xOgbt  was  very  dark;  that  plalntlfl,  having 
never  before  turned  the  switch,  did  not  know 
Ita  exact  locatlw;  that,  the  «ifirine  having 
stopped,  platntiCF  got  off  as  directed,  and, 
while  looking  and  groping  in  the  dark  for  the 
switch,  the  hostlw  negligently,  without  giv- 
ing any  signal  or  blowing  the  whistle,  ran 
the  engine  upon  and  over  the  plaintiff;  that 
there  was  no  headlight  or  any  light  on  the 
engine  at  the  time,  or  any  other  light  by 
which  plaintiff  could  see  the  approach  of  the 
engine;  that  the  hostler  was  the  superior 
servant  and  employ^,  whose  orders  It  was 
the  duty  of  plaintiff  to  obey;  that  plalntlfl 
was  without  fault  or  negligence  in  the  prem- 
ises; that  plaintiff  was  badly  and  perma- 
nently injured  by  being  struck  and  run  over 
by  said  engine.  This  action  Is  brought  to  re- 
cover damages  for  the  injuries  Incurred. 
The  answer  denies  every  material  allegation 
of  the  complaint,  and  alleges  affirmatively 
that  It  was  no  i^rt  of  plaintiff's  duties  to 
turn  the  switch;  that  he  was  not  ordered  by 
the  hostler  or  any  one  else  to  do  so;  that  he 
was  on  the  engine  without  any  authority,  on 
his  own  account,  and  that  the  hostler  did  not 
know  of  bis  presence;  that  plaintiff  was  In- 
jured by  his  own  carelessness,  negligence, 
and  fault  The  case  was  tried  with  a  Jury, 
and  a  verdict  was  returned  in  favor  of  the 
plaintiff.  Judgment  waa  rendered  In  accord- 
ance therewith.  The  defendant  appeals  from 
the  Judgment  and  order  made  denying  a  new 
trial. 

J.  8.  Shropshire,  Geo.  B.  WlnBtcm,  and 
Foi1>la  &  Forbis,  for  appelant  Geo.  Hal- 
Aom,  for  respcmdent 

PEM^RTOK,  a  J.  (after  stating  tbe 
tBcta).  The  principal  assignments  of  error 
in  this  case  are  those  which  attack  the  In- 
structions given  by  the  court  to  the  Jury. 
Instructions  Noe.  7  and  15  are  claimed  by 
Gonnael  for  defendant  to  be  especially  errone- 
ous. These  instructions  are  as  follows:  "(7) 
£ou  are  instructed  that,  although  the  prepon- 
derance of  the  evidence  Is  not  always  deter- 
mined by  the  number  of  witnesses  testifying 
In  a  case,  yet,  if  In  a  case  there  are  only  one 
or  two  witnesses  who  testify  to  a  given  state 
of  facts,  and  six  or  seven  witnesses  of  equal 
candor,  fairness,  intelligence,  and  truthful- 
ness, and  equally  as  well  corroborated  by 
other  evidence,  and  who  have  no  greater  in- 
terest In  the  result  of  the  suit,  testify  against 
anch  state  of  facts,  then  the  preponderance 
of  the  evidence  Is  determined  by  the  number 
of  witnesses."  "(15)  If  the  Jury  believes, 
from  the  evidence,  that  the  witnesses  Roe, 
Hosklns,  and  Lelsks  have  willfully  'sworn 
falsely  on  this  trial  as  to  any  matter  or  thing 
material  to  the  Issues  In  the  case,  then  the 
Jnry  are  at  liberty  to  disregard  their  entire 
testimony,  except  in  so  far  as  It  has  been  cor- 
roborated by  other  credible  evidence,  or  by 
facts  and  circumstances  proved  on  the  trial." 


Instruction  No.  7  told  the  Jury  that  the 
preponderance  of  the  evidence  was  to  be  de- 
termined in  the  case  at  bar  by  the  number  off 
witnesses,  if  they  were  aU  of  equal  crediUI- 
Ity,  etc.  In  2  Thomp.  Trials,  fi  2422,  H  im 
said:  "The  Judge  may  properly  caution  th» 
jury  thus:  'In  summing  up  the  testimony 
upon  any  given  question,  yon  should  not 
alone  count  witnesses.  It  is  not  always  the 
most  satisfactOTy,  neither  is  it  the  most  cer- 
tain criterion  of  the  truth.*  On  the  other 
hand.  It  Is  error  to  instruct  th^,  under  any  ^ 
ch^;umBtances,  to  decide  according  to  the 
number  of  opposing  witnesses  of  equal  cred- 
ibility; for  Instance,  to  tell  them,  in  effect^ 
that  where  all  the  witnesses  are  of  equal 
credibility,  and  the  testimony  of  those  on  one 
side  conflicts  on  a  particular  question  witlft 
that  of  those  on  the  other  aide,  the  side  hav- 
ing the  greater  number  of  such  witnesses  ba» 
the  greater  weight  of  evidence  upon  the 
qnestlML"  To  the  same  effect,  see  Gly  t. 
Tesch,  17  Wis.  209;  Blerbach  v.  Rubber  Co., 
M  Wis.  208,  11  N.  W.  614;  Ohllds  v.  State, 
76  Ala.  93;  State  v.  Tipton,  15  Mont  74,  33- 
Pac.  222.  We  think  this  Instruction  was  an 
invasion  of  the  province  of  the  Jury.  It  la- 
the sole  province  of  the  Jury,  under  the  law, 
to  determine  the  credibility  of  the  witnesses;, 
and  the  weight  to  be  given  to  their  testi- 
mony. The  preponderance  of  the  evidence 
is  not  determined  in  any  case  solely  by  the 
number  of  the  witnesses,  however  credible 
the  witnesses  may  be.  If  so,  It  would  be  dif- 
ficult to  see  how  a  litigant  would  fall  In  any 
case  if  he  should  be  fortunate  enough  to  have 
the  greatest  number  of  credible  wttnessea. 
6  n.  S.  Gen.  Dig.  Aim.  p.  887,  {  S678,  andav- 
thorlUes  cited. 

In  instruction  No.  IB,  given  above,  the 
court  designated  three  witnesses  by  name^^ 
and  told  the  Jury,  if  they  believed  these 
three  witnesses  had  willfully  sworn  falsely 
as  to  any  material  matter  or  thing,  they 
were  at  liberty  to  disregard  their  entire  toi- 
timony,  unless  corroborated,  etc.  In  refer- 
ence to  such  instructions,  2  Thomp,  Trials,  f 
2421,  says:  "It  is  a  rule,  applicable  alike  in 
civil  and  criminal  cases,  that  It  la  error  for 
the  Judge,  directly  or  Inferenttally,  to  ex-' 
press  an  opinion  to  the  Jury,  or  in  their  hear- 
ing, as  to  the  credibility  of  a  particular  wit- 
ness, or  as  to  the  weight  which  they  ahovM 
attach  to  his  testimony.  He  must  not  single 
out  a  particular  witness,  and,  meutionfns 
him  by  name.  Instruct  the  Jury  to  take  lnt» 
consideration  his  interest  In  the  suit  as  af< 
fecting  his  credibility.  Thus,  In  a  case  of 
homicide,  the  Judgment  was  reversed,  be- 
cause the  Jndge  Instructed  the  Jury  to  find 
the  prisoner  guilty  If  they  believed  from  the 
evidence  that  the  deceased  was  guilty  un- 
der the  circumstances  detailed  by  a  desig- 
nated witness.  So  where.  In  a  criminal  case^ 
the  credit  of  witnesses,  who  were  policemen, 
was  assailed  on  account  of  their  occupation, 
and  the  Judge  told  the  Jury  that,  in  very 
many  of  the  cases  which  bad  been  tried  at 
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that  term  of-  emnt,  p(dlcemen  had  been  the 
principal  witnessea,  and  he  tbonght  the  Jir< 
ry  would  agree  with  him  In  the  opinion  that 
in  all  those  cases  they  had  manifested  great 
intdligence,  and  testified  with  apparent  can- 
dor and  impartiality,  It  was  held  error,  and 
lire  verdict  of  gnllty  was,  for  that  reason, 
set  aside.  A  fm-tlort.  It  Is  not  error  for  the 
Judge,  in  a  criminal  case,  to  refuse  to  In- 
ctmct  the  Jnry  that  they  are  not  boand  to 
Mieve  particular  witnesses.  So,  it  is  mor 
for  the  court,  In  Instmcting  the  jury  opon 
a  particular  question,  to  confine  their  atten- 
tion to  tile  testimony  of  particular  witness- 
es, thus,  'If  you  are  satisfied,  by  the  testimo- 
ny of  Phillips  and  Ott,'  etc.,  where  other 
witnesses  have  given  testimony  on  the  same 
subject"  See,  to  the  same  eflfect,  Ott  v. 
Oyer,  IOC  Pa,  St  6;  Insurance  Co.  v.  La 
Polnte,  118  HI.  384,  8  N.  B.  353;  Ohllds  t. 
State,  76  Ala.  93.  The  credibility  of  ttie  wit- 
nesses is  a  question  to  be  determined  solely 
by  the  Jury.  The  court  has  no  right  to  com- 
ment upon  their  credibility,  either  by  word 
or  intimation.  By  designating  the  three  wit- 
nesses named  in  the  instruction,  among  the 
great  nnml>er  who  testified  in  the  case,  and 
calling  the  particular  attention  of  the  Jury 
to  their  testimony,  and  theirs  only,  the  court 
Intimated  that  there  was  something  connect- 
ed with  their  evidence  which  demanded  par> 
ticular  scmtiny;  and  to  that  extent  the  in- 
fltmctlon  was  an  Implied  comment  on  their 
«Tidence  and  credibility,  at  least  the  jury 
was  authorized  to  so  consider  It 

Instruction  No.  8  given  In  this  case  is  iden- 
tical with  the  one  In  KauITman  v.  Maler, 
94  CaL  269-^,  29  Pac.  481.»  The  supreme 
court  there  held  that  instruction  to  be  erro- 
neous nnder  the  constitution  of  California, 
which  says  that  "Judges  shall  not  charge  Ju- 
ries with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law." 
And,  farther  commenting  on  this  Instruction, 
the  court  said:  "To  weigh  the  evidence  and 
find  the  facts  In  any  case  Is  the  province  of 
the  jury,  and  that  province  i?  Invaded  hy  the 
court  whenever  It  instructs  them  that  any 
jKirUcular  evidence  which  has  been  laid  be- 
fore them  le  or  is  not  entitled  to  receive 


1  The  following  was  the  instruction  given  in 
Kanflman  v.  Maler:  "The  court  iDStnicts  the 
jary  that  although  parol  proof  of  the  verbal 
admissionH  of  a  party  to  a  suit,  when  it  ap- 
pears that  the  admissions  were  andcrstanding- 
ty  and  deliberately  made,  often  afford  satisfac- 
tory evidence,  yet,  as  a  general  rule,  the  state- 
ments of  the  witnesses  as  to  the  verbal  admis- 
sions of  a  party  should  be  received  by  the  jury 
with  great  caution,  as  that  kind  of  evidence 
is  subject  to  much  Imperfection  and  mistake* 
'Xhe  party  himself  may  have  been  indsinformed, 
or  may  not  have  clearly  expressed  hii  mean- 
ing, or  the  witnee«  may  have  misunderstood 
him;  and  it  frequently  happens  ttiat  the  wit- 
ness, by  nnintentionally  altering  a  few  expres- 
sions really  used,  gives  an  effect  to  the  state- 
ment completely  at  varinnce  with  what  the 
party  did  actually  say.  But  it  is  the  province 
of  the  juiy  to  weigh  sncb  evidence,  and  give 
tt  the  coniideratlnn  to  which  It  Is  entitled  in 
▼lev  of  all  the  other  evidence  In  the  ease.'* 


weight  or  conslderatkm  from  tbem."  Hie 
conrt  also  says  tile  inatmctlan  is  *^  argu- 
ment to  the  Jury  with  *reflpeot  to  nutters  of 
fact'  that  had  been  presented  at  the  trial, 
and  a  commit  by  the  cowt  upon  the  w^ht 
iHkich  they  ahouM  give  t»  that  tesdmony.** 
Instractlos  No.  9,  given  by  the  court.  Is  as 
Mlows:  "(6)  If  yon  b^ere  frmn  tiie  evi- 
dence that  any  witness  has  testified  onder 
a  fear  of  losing  his  employment,  or  a  desire 
to  avoid  censnre,  or  a  ftear  of  offMidlng,  or  a 
deflate  to  i^eaee  his  nnployer,  tben  such  fact 
may  be  taken  into  account  by  yon  in  deter- 
mining the  degree  of  weight  wbieb  ought  to 
be  given  to  the  testimony  of  sucb  wttness; 
and  in  such  case  yon  have  a  right  to  judge 
of  the  effect,  If  any,  likeiy  to  be  produced 
upon  the  btmsan  mind  ifj  sucb  feelings  or 
motives,  and  bow  far  such  feelings  or  mo- 
tives on  the  part  of  a  witness  may  tend  to 
warp  his  Judgment  or  pervert  the  tmtta,  and. 
after  applying  your  own  knowledge  of  hu- 
man nature  and  of  the  pbiloeophy  of  the  hn- 
man  mind  to  the  Investigation  of  the  sub- 
ject, are  to  Judge  of  the  weight  which  ought 
to  be  given  to  the  testimony  of  such  witnees, 
taking  the  same  in  connection  with  all  the 
other  evidence  In  the  case."  Counsel  for  the 
defendant  contends  that  there  Is  no  evidence 
In  the  record  to  warrant  the  giving  of  this 
Instruction.  We  have  found  nothing  in  the 
evidence  to  Induce  the  court  to  give  It  It 
seems  to  have  been  given  simply  because 
tfae  most  of  the  witnesses  for  the  defendant 
were  in  Its  employment.  The  objectloimble 
feature  of  the  instruction  Is  found  In  tiie  ar- 
gument contained  tbereln  as  to  the  effect 
the  circumstances  and  conditions  assumed 
to  surround  the  witnesses,  evidenUy  referred 
to,  would  have  upon  their  minds  as  witness- 
es testifying  tmd«-  the  conditions  ftnd  <4r- 
cnmstances  that  environed  them.  While  it 
is  not  necessary  to  say  tbtat  the  givtng^  of 
this  Instruction  alone  wMdd  anthorfase  a  re- 
versal of  the  case,  yet  we  may  say  that  we . 
seriously  doubt  Its  correctness.  Onr  people 
are  a  laboring  people.  The  large  majotlty 
of  them  are  employed  by  men,  companies, 
and  corporations  in  the  various  lAdnatries  of 
the  state.  We  cannot,  therefore,  approve  of 
an  Instruction  which  declares  It  to  be  the 
law,  even  by  Intimation,  that  the  t&ct  ta  a 
citizen's  being  employed  to  Uibor  fbr  a  pet^ 
son,  company,  or  corporation  shoidd  be  con- 
sidered as  a  matter  to  discredit  him  as  a 
witness  before  the  courts  and  Juries  of  the 
state.  The  relations  witnesses  sustain  to  the 
parties  to  a  suit  may  become  grounds  for  ar- 
gument of  counsel,  and.  In  proper  cases, 
should  be  considered  by  Juries  In  determin- 
ing tbp  weight  to  be  given  their  erldenee; 
but  great  caution  should  be  takrai  by  coorla 
in  declaring  the  law  ujKjn  such  nntters,  lest 
tiiey  err  by  enterii^  Into  an  argument  hi 
their  Instructions  od  the  effect  of  socfa  reta- 
tlons,  or  establish  an  unwarranted  and  at 
least  donbtfnl  ground  tm  qnestloiibv  Ott 
credibility  of  tUe  wttnessea. 
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Tbo  qnesttm  flrtb*  platottfTs  right  t»  re- 
cover, when  li*  1»  IdniMlf  wKbout  fault,  tm 
account  of  tadkitw  nc^att  throngli  the  neg- 
llgmce  of  ftr  soperlov  senront  engased-  In  m 
oommoD  employment,  was  folly  dtoenwwd 
■nd  determined  Dy  tftls  comt  In-  Crtanrell  t. 
BaOway  Oa  Out  deddeO)  42  Faa  767.  It 
la  therefore  ounecesaary  to  treat  these  qnea- 
ttcma  In  this  caaot 

The  GDunsel  for  defendant  contends  that 
the  comi^lnt  in  the  case  doea  not  state 
facts  sutllclent  to  authorize  a  recoreir;  that 
the  coort  should  have  granted  defiandant^a 
motion  for  a  nonsuit;  and  that  the  erldence 
i*  not  sufltdent  to  aastain  the  vefdlet  In 
these  redacts,  we  think,  defendant* a  con^ 
tentlon  la  not  sastatoed. 

For  the  leasoos  given  above,  the  Judgment 
«id  0T6er  qtpealed  from  are  rerased,  and  tbe 
caoe  remanded  tar  nsvr  trUL 

HUNT,  J.  I  concur  In  the  reversal,  uimn 
tb%  groond  of  error  In  Instmctlons  7  and  15, 
tnit  do  not  desire  to  be  considered  as  ez- 
preaaing  any  ^ilnlon  vpea  Instruction  & 

DBWrrr,  J.  ^vlng  been  connsd  in  this 
matter  before  the  action  warn  pomrnmced,  I 
deem  myself  dIsqnaJUled,  and  do  not  partici- 
pate In  the  dedahm. 


LEYSON  V.  DA.TIS  et  aL 
(aapnma  Ooort  of  MoBtana.  Nov.  2B«  18D6.) 
Doof&no  Caosa  Hoxtis— StrvucmoT  or  Bti- 
naaoa— Naw  Triai.. 

L  Where  the  owner  of  a  majority  of  the 
stock  of  a  national  bank,  70  years  old  and  in 
feeble  health,  on  tbe  eve  of  departure  on  a 
Joum^  for  luB  health,  handed  the  certificates 
of  stoA  to  his  nephew,  flaying:  "I  always  in- 
tended that  for  you.  Now  t^e  It.  •  •  •  I 
don't  know  wh^her  I  will  ever  come  back  or 
not.  There  may  be  an  accident  on  the  railroad. 
If  I  don't  come  back,  or  anytiiing  happens,  I 
want  you  to  have  it.  I  am  an  old  man.  and 
there  is  no  telling.  *  *  *  I  don't  think  I  can 
^t  over  this  disease.  •  ♦  ♦  I  am  too  old.  I 
can't  expect  It,"— and  llie  nephew  took  the  cer- 
tificates, and  kept  them  till  after  the  donor's 
d<>ath,  there  was  a  valid  gift  causa  mortis, 
tbougrh  the  by-laws  of  the  bank  and  the  United 
States  statutes  provide  that  stock  shaU  be 
transferable  only  cm  the  books  of  the  bank, 
and  the  donor  did  not  die  till  after  his  return, 
from  the  Journey,  where  his  death  was  due 
to  the  illness  of  which  he  complained,  and  he 
'  bad  often  azpvsased  fab  Intention  of  ^vtas  *ths 
benl^'  to  the  donee,  and  stated  Hutt  he  did  not 
Intend  that  "the  bank"  should  go  into  Ma  e» 
tate,  and  the  certificates  had  no  nirm  of  assign- 
matt  indorsed  on  them. 

2.  It  is  immatcslal  that  after  the  ddlvery  of 
the  certificates  the  stock  was  voted  by  proxy 
In  the  donor's  name,  where  the  proxy  was 
signed  before  snch  duivery,  with  the  name  of 
the  person  who  was  to  rote  left  blank,  and  the 
name  waa  faiaerted  and  the  stock  voted  nndsr 
tbe  direction  of  the  donee. 

S.  It  was  proper,  In  an  action  hy  the  donor's 
flulministrator  against  tibe  donee  to  recover  the 
stock,  to  permit  the  person  who  voted  the  sto<^ 
10  testify  that  in  voting  he  was  controlled  by 
the  donee. 

4.  A  new  trial  on  the  ground  of  newly-dis- 
«evmd  evidenes  wlU  not  be  granted  merely  be* 


cause  an-affidttvlt  Is  filed  aBiglng  tbati^  wKuiiBs 
stated  that  he  swore  falsely  on  the  trial,  where 
there  is  nothing  to  show  that  the  witness  would 
testify  differently  on  another  trial,  and  there 
was  soffident  evidence  without  Ids  testimony  to 
sostain  the  Judgment. 

Appeal  ftom  district  court.  Silver  Bow 
cennty;  J.  J.  McHalton,  Judge. 

Action  by  John  H.  Leyson,  as  admlnls- 
trator  of  the  estate  of  A.  J.  Davla^  aobstU 
tnted  for  Junes  A,  Talbett^  as  apeelal  ad- 
mlnlatratcnr,  agabist  Andrew  J.  Davis,  Jr., 
and  another,  to  recover  stock  of  a  bank. 
Judgment  was  rendered  for  defoidants,  and 
plafptSff  appealBi  Affirmed. 

Ttle  appelant,  as  special  administrator  of 
ttle  eatste  of  Andrew  J.  Davis,  deceased, 
sued  to  recover  900  shares  ef  tbe  capital 
stock  of  .defendant  bank,  alleged  by  him 
to  belong  to  the  estate  of  said  deceased, 
and  claimed  by  said  defendant  Andrew  J. 
Davis,  Jr;,  under  a  donatio  canaa-  morda. 
The  matwial  allegations  of  the  complaint 
an:  Appelant  was  and  is  the  dnly-quall- 
fled  and  acting  administrator  of  said  estate. 
That  the  defendant  was  and  is  a  national 
bank  duly  orgnniaed  and  existing  under  the 
laws  of  the  United  States,  and  that  said 
decedent  at  the  time  of  his  death  was  Oie 
owner  of  said  950  sbares  of  the  capital  stock 
of  the  said  defmdant  bank,  which  he  had 
never  Indorsed,  transferred,  conveyed,  or 
otherwise  diq>o6ed  of,  and  that  said  shares 
of  stock  at  the  time  of  the  death  of  said 
decedent  stood,  and  still  stand,  upon  the 
booka  of  said  bank,  In  his  name,  and  that 
each  of  said  certificates  of  stock  contains 
tbe  following  provision;  "Transferable  only 
by  blm  or  his  attorney  on  the  books  of  this 
bank,  on  the  surrender  of  this  certlflcate." 
That,  prior  to  the  commencement  of  this 
action,  appellant  presented  to  the  officers 
of  said  bank  a  duly-certified  copy  of  his  let- 
ters of  administration,  and  demanded  that 
said  stock  be  tran^erred  to  him,  as  such 
administrator,  upon  tbe  books  of  said  bank, 
which  was  refused.  That  the  said  defend- 
ant Andrew  J.  Davis,  Jr.,  was  and  Is  the 
cashier  and  one  of  the  directors  of  said 
bank,  has  possession  of  said  certificates  of 
stock,  and  claims  some  ri|^t  or  title  there- 
to, or  Interest  therein.  That  Ms  claim  there- 
to has  no  foundation  in  law  or  equity.  That 
he  refuses  to  surrender  or  deliver  up  said 
sbares  of  stock,  altbou^  demand  has  been 
made,  and  that  said  claim  and  possession  of 
said  certiflcKtes  of  stock  cimta  a  cloud  npon 
appellant's  title  as  such  administrator,  and 
prevents  him  from  obtaining  a  transfer  of 
said  stock  upon  the  books  of  said  bank.  It 
also  alleges  that  the  entire  capital  stock  of 
said  banft  consists  of  1,000  shares,  and  that 
said  bank  Is  an  established  Institution,  wltlk 
a  large  and  Increairing  business.  The  prayer 
Is  that  the  claim  of  said  defendant  Andrew 
J.  Davis,  Jr.,  be  declared  void;  that  he  be 
compelled  to  deliver  up  said  certificates  of 
stock;  and  that  d^endont  bank  be  required 
to  transfw  the  anne'Upm  Its  booka^  md  Is- 
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ane  new  certificates  therefor  to  this  appe- 
lant u  such  administrator. 

To  this  complaint  the  defendants  made 
separate  answers.  The  said  defendant  An- 
drew J.  Davis,*  Jr.,  denies  that  said  shares 
of  stock,  or  any  of  them,  or  the  certificates 
representing  the  same,  or  any  thereof,  were 
or  are  the  property  of  said  decedent,  left 
by  him  at  the  time  of  his  death;  denies 
that  satd  decedent  was  the  owner  of  the 
whole  or  any  of  said  stock  or  certificates, 
or  that  he  never  tranaferred,  conveyed,  or 
otherwise  disposed  of  the  same;  and  ttvets 
that  said  defendant  is  the  owner  and  in  pos- 
sesidon  ot  said  shares  of  stock  and  I3ie  eet- 
tlflcates  thereof,  and  was  such  owner  and 
In  possession  at  the  time  of  the  death  of 
said  decedent  He  denies  that  his.  claim  to 
the  said  shares  of  stock  and  the  certificates 
ttiereof  la  without  merit  or  foundation  Id 
law  or  equity,  or  that  his  claim  to  said 
stod^  or  possesslDs  of  said  certificates,  casts 
any  cloud  upon  appellant's  title,  or  that  he 
ever  had  or  has  any  title  thereto.  He  ad- 
mits that  he  is,  and  for  several  years  last 
past  has  been,  cashier  of  said  defendant 
bank,  but  denies  that  he  now  Is,  or  has  been 
at  any  time  ^ce  the  death  of  said  decedent, 
a  director  thereof.  The  answca^,  for  affirma- 
tive matter,  substantially  avers  that  said 
defendant  Andrew  J.  Davis,  Jr.,  was  a  neph- 
ew of  said  decedent;  was  cashier  of  said 
bank  for  several  years  b^ore  decedent's 
death,  and  for  some  time  before  said  death 
he  had  managed  and  attended  to  all  the 
business  of  said  bank;  that  In  the  latter 
port  of  the  month  of  December,  1889,  said 
decedoit  waM,  and  had  been  for  some 
months,  seriously  and  dangerously  111,  and 
suftering  from  the  disease  and  ailment  of 
which  he  afterwards  died;  that  he  was  then 
about  70  yrars  of  age,  and  preparing  to 
travel  to  the  Pacific  coast  for  his  health; 
that  on  the  27th  or  28th  day  of  December, 
1888,  at  Butte  Gity,  in  the  county  of  Sliver 
Bow  and  state  of  Montana,  sidd  decedent, 
being  seriously  snd  dangerous^  ill,  and  suf- 
fering from  the  disease  and  ailment  of 
which  he  afterwards  died,  but  being  of 
sound  and  disposing  mind,  aad.in  view  and 
(qtprehenslon  anA  erpectatlon  of  his  death, 
gave  to  said  defendant  as  a  gift  the  shares 
of  stock  and  certificates  thereof  described  in 
the  complaint,  and  at  the  same  time  deliv- 
ered said  certificates  of  stock  to  defendant 
as  a  gift,  and  that  defendant  then  and  there 
received  and  acc^ted  the  same,  and  that 
ahereafter,  on  the  Uth  day  of  March,  1880, 
Isald  decedent  died  of  said  disease  and  ail- 
ment of  which  he  was  suftering  at  the  time 
he  made  said  gift  and  the  delivery  of  said 
stock  and  certificates  thereof  to  defendant^ 
and  he  has  ever  since  said  gift  and  deliv- 
ery held  In  his  possession,  claimed  as  his 
own,  said  shares  of  stock  and  the  certifi- 
cates thereof,  and  now  so  holds  and  claims 
the  same,  and  is  entitled  to  have  said  stock 
transferred  upon  the  books  of  'defendant 


bank,  but  that  said  bank  and  the  directors 
refused,  and  still  refuse,  to  permit  said 
transfer  to  be  made  nntU  tlie  rights  of  said 
parties  to  said  stock  and  shares  are  de- 
termined by  the  court  The  prayer  la  that 
said  def^dant  Andrew  J.  Davb«  Jr^  be  ad- 
judged the  owner  of  said  stock  and  cwtlfl- 
cates  thereof;  that  said  appellant  as  such 
administrator,  and  said  estate,  have  no  right 
or  interest  therein;  and  that  said  defend- 
ant bank  be  requested  to  make  the  proper 
transfers  upon  Its  books. 

The  separate  aiuwer  of  defenduit  bank.  In 
substance,  says  that  It  has  no  interest  in  the 
controversy;  that  it  has  heretofore  refused, 
and  now  refuses,  to  make  any  transftts  of 
said  stock  upon  Its  books,  although  requested 
by  appellant  and  said  Andrew  J.  Davis,  Jr., 
to  do  so;  and  that  it  Is  ready  to  make  such 
transfers,  or  whatever  dse  the  court  may  or- 
der It  to  do  In  the  premises. 

To  the  separate  answer  of  the  said  defend- 
ant Andrew  J.  Davis,  Jr.,  appellant  filed  his 
replication,  which  is  substantially  as  f<dlow8: 
He  denies  the  serious  ae  dangraons  Illness  <tf 
the  said  decedent  or  that  he  died  from  any 
disease  or  ailment  of  which  he  was  suffwing 
at  tbe  time  of  the  alleged  ^ft  or  in  Dec^- 
ber,  1888.  or  l£at  on  aconrat  thereof  fba  de- 
cedent was  piepaxbig  to  travd  to  the  Faciflc 
coast  for  his  health;  deides  that  on  the  27th 
or  28th  day  of  December.  1888,  at  Butte  City, 
Mont,  or  at  any  other  time  or  plac^  said  de- 
cedent ever  made  the  gift  ot  said  shares  of 
stock,  or  certificates  thereof,  to  said  defendant 
Andrew  J.  Davis,  Jr..  or  that  he  evv  accepts 
ed  or  received  tbe  same,  or  held  or  retained 
poBsesBlon  thereof  under  any  such  gift,  or 
that  said  decedent  was  of  sound  and  disposing 
mind  at  the  thne  of  the  allied  making  of  the 
same,  or  that  be  ^ed  on  account  of  the  dis- 
ease or  aliment  of  which  he  was  suffering  at 
the  time  of  the  alleged  making  thoeof ;  and 
avers  that  the  facts  set  fturth  In  his  compfadnt 
are  true,  and  asks  Judgmeat  according  to  the 
prayer  of  tbe  same. 

The  case  was  tried  to  the  court  sitting  with- 
out a  Jury.  Upcn  tbe  trial  the  folio wlug  tacts 
were  adduced: 

A.  J.  Davis,  designated  by  counsel  and 
witnesses  throughout  this  case  sa  Judge  Davis, 
a  resident  of  Butte,  In  this  stats,  and  for 
many  years  prior  to  his  death  president  of 
the  First  National  Bank  of  that  ctt7.  died 
March  11,  1880,  leaving  an  estate,  eziclnslve 
of  950  shares  of  the  capital  stock  of  said 
bank,  now  Involved  in  this  ctrntroversy,  and 
other  valuable  assets,  iq>pralsed  in  value  at 
^2,489^&S.  By  accumulated  profits  and  en- 
hanced value  during  the  12  w  15  years  of  the 
bank's  existence,  for  nearly  all  of  whl«b  time 
the  deceased  actively  and  personally  control- 
led tbe  bank's  afbirs,  tbe  valne  of  this  stock 
when  this  action  was  begun  was  sdmltted  to 
be  $1)50,000.  In  the  latter  part  ot  tiie  year 
ISSO  Judge  Davis  was  in  scnnewhat  f^ble 
health,  and  dose  to  70  years  old.  He  had 
not  been  in  pei'fect  health  for  some  time,  and 
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had  on  dlTtfs  occarions  told  plaintiff  herein, 
who  was  a  close  and  old  friend,  that  he  was 
too  old  to  recover  from  his  ailment.  It  ap> 
peared.  too.  that  he  had  been  for  some  time 
trying  to  straighten  np  his  affairs  and  fix  tip 
eraythlng  In  the  bank.  In  November  of  that 
year  be  joined  Judge  Hiram  Knowles  and 
Hon.  W.  W.  Dixon  In  a  trip  to  Tacoma  and 
Victoria.  While  away  he  was  very  narrous, 
worrying  over  money  affairs,  was  Quite  feeble 
and  111  much  of  the  time,  suffering  from  In- 
somnia and  pain,  and  often  took  medicine. 
After  one  particularly  bad  night  of  suffering, 
Judge  DaTiB  wanted  to  return  to  Butte  at 
once-  So  about  December  Ist  the  party  came 
home,  having  been  gcoie  scarcely  three  weeks. 
Judge  Davis'  health  declined.  He  was  no  bet- 
ter a  day  or  two  after  his  return  than  before 
he  went  to  Puget  Sound.  The  Insomnia  con- 
tinued, and  the  habit  of  taking  medlchie  ev- 
ery day  or  two  was  kept  np.  But  hla  mind 
was  perfectly  clear,  although  be  seems  not  to 
have  resumed  any  activity  In  business  gen- 
erally, except  to  adjust  some  important  and 
unfinished  transactiona,  extending  over  seven 
or  eight  years,  with  this  plaintiff,  Talbott 
The  nature  of  this  business  was  an  account- 
ing In  mining  matters  in  which  Talbott  and 
Judge  Davis  were  Jointly  Interested.  It  was 
Talbott's  habit  to  go  to  the  Judge's  rooms  at 
night,  and  to  proceed  with  the  adjustment. 
The  "flguring"  connected  with  the  settlement 
was  done  by  Andrew  J.  Daris,  Jr.,  principal 
defendant  in  this  suit  The  settlement  In- 
cluded many  Items  of  account,  and  occupied 
three  or  four  hours  of  every  evening,  com- 
mencing about  December  19th.  and  continu- 
ing until  about  the  27th,  when  Judge  Davis 
executed  a  deed  to  Talbott,  and  thus  finally 
concluded  their  business  affairs.  If  the  de- 
ceased showed  fttigne  occasionally,  as  he  did, 
during  the  settlement,  the  matter  was  cour 
tinned  until  the  next  evening.  When  all  was 
about  wotmd  up,  and  upon  the  evening  before 
the  deed  to  Talbott  was  executed,— say  De- 
cember 27th,— the  Judge  said  to  Andrew  J. 
Davis  (who  was  always  called  Andy,  and 
whom  we  wlU  likewise,  for  convenience,  call 
Andy),  "When  you  come  down  to-morrow, 
fetch  my  box  down,"  and  at  the  same  ttme 
he  told  Talbott  to  come  too. 

Certain  other  material  testimony  appropri- 
ately finds  place  at  this  point:  Judge  Davis 
was  a  bachelor  living  with  a  private  family 
In  Butte.  He  Is  described  by  certain  wit- 
nesses as  a  very  close  man,  sagacious,  care- 
ful and  correct  In  business  affairs;  and  by 
Judge  Knowles,  United  States  district  Judge 
for  Montana,  decedent's  successor  as  presi- 
dent of  the  bank  (a  very  confidential  and  In- 
timate friend,  and  for  a  long  time  his  coun- 
sel), as  a  man  of  few  friendships,— a  re- 
markably reticent  and  secretive  man  about 
himself  and  nis  affairs.  But  he  spoke  freely 
and  often  of  his  nephew  and  namesake, 
Andy.  Not  one.  but  numerous  witnesses, 
several  nonresldraits,  and  uinera  prominent 
cltlsens  of  the  stat^  testified  to  voluntary 


statements  made  by  the  decedent  that  Andy 
was  a  good  business  man.  was  coming  out 
all  right  and  would  some  day  own  the  bank. 
For  Instance,  to  one  Mend  he  stated  In  the 
summer  of  1889.  that  he  "never  Intended  the 
bank  to  go  Into  his  estate,  that  he  always  In- 
tended that  for  Andy,  and  that  was  what  he 
expected  to  do  with  it"  To  another  friend, 
in  July,  1S89,  he  said,  "I  Intend  to  make  an- 
other trip  to  Europe,  and  before  I  go  I  in- 
tend to  give  the  bank  to  Andy,"  and  after- 
wards said  to  the  same  friend  that  he  want- 
ed to  call  In  all  of  his  outside  business,  and 
that  he  had  intended  to  give  the  bank  to 
Andy.  To  another,  that  it  was  his  Intention 
to  give  the  bank  to  Andy.  In  due  course  of 
time.  And  again,  in  speaking  of  a  new  bank 
building  which  was  being  erected  In  the  sum- 
mer of  1889,  the  decedent  remarked,  "As  the 
bank  belongs  to  Andy,  you  will  put  In  a  set 
of  rooms,  bathroom,  and  everything  com- 
plete." To  others  he  remarked  that  the  bank 
would  be  Andy's.  To  still  another  friend  and 
former  employ^,  In  speaking  of  business 
generally,  he  said  the  bank  was  "Andy's, 
and  he  considered  It  Andy's,  and<  wanted  it 
so  considered;  •  «  «  that  he  was  not  giv- 
ing him  much.— a  hundred  thousand  dollars, 
and  what  it  earned."  To  an  old  business  ac- 
quaintance he  said  In  1888  that  "be  hoped 
that  Andy's  sickness  [at  the  time  Andy  was 
sick,  and  at  some  springs  away  from  Butte] 
would  not  amount  to  anything,  because  be 
wanted  him  to  be  well  before  taking  charge 
of  the  bank,  because  he  intended  to  give  him 
the  bank,  and  wanted  him  to  be  a  healthy 
man."  To  a  national  ban&  examiner,  In  Au- 
gust 1889,  when  It  was  suggested  thai  the  re- 
sponsibilities of  oeing  cashier  of  the  bank 
were  great  for  Andy,  the  deced^t  replied, 
"That  will  be  all  right  ^  Andy  will  aome 
day  get  the  bank,  any  way."  And  after- 
wards, in  October,  1889.  he  repeated  this  con- 
versation, saying  that  Andy  should  have  It  all 
when  he  was  gone.  To  a  banking  friend 
from  Omaha,  whom  he  met  In  November  on 
the  steamboat  going  to  Ylctoiia,  he  said  his 
health  waf  very  poor,  and  that  he  had  start- 
ed to  take  a  trip  to  Japan,  hoping  to  be  Im- 
proved by  the  sea  voyage,  but  that  he  did 
not  know  whether  he  would  be  able  to  con- 
tinue or  not  B.S  he  was  feeling  v&ry  poorly; 
that  he  had  built  up  the  bank  in  Butte  by  Ms 
own  personal  efforts,  and  bad  made  it  the 
best  bank  in  Montana,  and  had  a  great  deal 
of  pride  In  It  and  had  trained  his  nephew 
Andy  to  the  business,  so  that  he  could  take 
sole  charge  of  the  bank  after  his  death,  and 
when  be  got  home  he  expected  to  give  over 
control  of  the  bank  to  him,  and  intended  to 
give  the  stock  of  the  bank  owned  by  him 
to  Anay,  and  that  It  was  his  intention  that 
Andy  should  eventually  be  the  manager  of 
the  bank;  and  that  he  would  leave  his  stock 
In  said  bank  to  him.  To  the  physician  of 
Andy,  likewise  an  old  friend  of  decedent's, 
whui  told  that  Andy's  constitution  was  not 
strong  enough  to  enable  him  to  work  In  the 
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bank  fton  moznlngr  mitll  nis^ti  be  nmnftodi 
*'And7  knows-  twr  ttat  that  buft  iriH 
belong  to  bim  same  da^."  To  «notbw  ftiend; 
who  ha4  had  charge  of  tato  bosiaess  In  Butte 
for  a  number  of  years,  he  related  the  htatory 
of  Andy'B  coming  to  Montana,  and  said  tlttt 
before  Andy  had  come  he  bad  con»nlted  Mr. 
Story,  of  the  Chicago  Times,  about  the  boy. 
Andy;  that  Stot7  had  spoken  well  of  him; 
that  freguwtly,  from  the  year  1884  np  to 
nearly  the  time  of  his  deatb.  Judge  Darts 
had  spoken  about  Andy,  said  that  he  was 
getting  along-  nicely,  and  that  he  wanted  the 
bauk  to  remain  In  the  Darls  family,  and  In 
the  Davis  name,  and  under  DaTto  manage- 
ment, eren  after  his  death,  and  that  he  ex- 
pected the  bank  to  fall  to  Andy  when  he  died. 
The  decedent  had  brought  Andy  to  Montana 
when  a  boy,  years  beiore,  and  put  him  to 
work  In  the  bank,  where  the  young  man's 
Industry  and  business  capacity  had  so  Im- 
pressed themselvea  upon  his  uncle  that  he 
made  him  the  cashier  about  1887.  The  evl* 
deuce  is  that  he  loved  bis  nephew  Andy,  and 
regarded  Urn  as  a  fbther.  would  a  scm.  "He 
was  the  oftly  person,"  said  Judge  Knowles, 
"that  I  erer  knew  Judge  Davis  to  exhlWt  any 
particular  warmth  or  affection  towards." 
He  was  solicitous  of  Andy's  health.  When 
he  was  sick  he  watched  hjm,  consulted  phy^ 
slclans  about  him,  and  "he  seemed  to  feel 
differently  towards  Andy  than  to  any  one 
else  that  was  around  him." 

But  to  resume  the  Interview  at  the  de* 
cedent's  room  on  the  night  following  tne  one 
wnen  the  box  was  brou^t  down:  Talbott, 
the  plaintiff  lierein,  was  there  In  obedience  to 
the  Judge's  request.  Andy  came  in  later. 
Judge  Davis  soon  came  up  from  downstairs, 
and  joined  them.  Talbott  was  the  only  wit- 
ness who  coutd  testify  to  the  facts  consti- 
tuting the  alleged  glft.  Talbett  was  a  friend 
of  the  deceased  and  of  Audy.  He  had  been 
Intimately  acqnalnted  in  bustneaa.  and  other 
ways  of  life,  with  Judge  Davia,  for  18  or  20 
years;  was  an  officer  of  the*  bank  before  and 
after  decedent's  deatb,  and  Interested  more 
or  less  In  certain  business  ventures  In  which 
Andy  was  IntBrested.  This  Is  Talbott's  ao- 
count:  The  three  sat  about  a  little  table  oc 
desk  In  the  middle  of  the  room.  Upon  thl« 
desk  were  pen  and  Ink.  The  decedent  had 
the  key  and  unlocked  the  box,-^n  ordinary 
black  tin  box.  ,He  pulled  the  papers  out  all- 
together,  and  put  them  on  the  table.  He  look- 
ed around  for  a  while,  and  finally  said: 
"Where  Is  all  of  this?  This  isn't  all.  There 
is  something  that  la  not  here."  "It  appeared'* 
said  Talbott,  "that  he  got  them  all  pulled 
out  together,  and  did  not  get  them  ail." 
Andy  said  that  he  guessed  tbey  ware  all 
there,  and,  after  figuring  the  number  of  bank- 
stock  certificates,  he  told  his  unole  they  wer« 
all  there.  "Well,  now,"  said  the  judge,  "there 
Is  fifty  shares  in  the  directors'  hands."  There- 
upon he  enumerated  the  directors,  and  it  ap- 
peared as  if  one  (Hauser)  had  never  executed 
papw  to  show  how  he  held  the  Modk 


arldently  standing-  In  bis  (Hamer^  Dame. 
The  JndSft  then  tiA&  Andy  to  write  to  Hawer, 
and  see  tliat  he  rtgned  a  contmcC;  and  to  dv 
right  away.  Both  thv  Judge  and  Andy 
finuid  tbe  stock  all  then,  and  tba  950 
share*  were  accounted  for  In  sereral  (4)  oer- 
tlfieatea  Andyi  after  counting  the  stD^  iqi^ 
and  showing  his  uncle  what  tliere  waa  of  It 
passed .  the  certificates  over  to  Jodge  Davte 
The  Judge  took  them,  and  passed  timn  ba<^ 
to  Andy,  sayli^,  "I  have-  alwafs  Intended, 
that  for  you;  you  take  that,"  or,  aa  tbe  wlt^ 
ness  said,  In  ra^nse  to  another  questloii  by 
his  counsel,  asking  him  what  Judge  Davfa 
said,  **I  have  always  Intemdied  that  fbr  you. 
and  I  want  yon  to  take  it"  Andy  took  the 
stock,  and  put  It  In  his  pocket  The  witn^ 
Talbott  described  Us  fbelings  as  followa: 
"Well,  Andy  took  It,  and  I  sat  there,  and  it 
was  a  kind  of  a  sarprisa  to  nm  I  dldn^  ex- 
pect anything  of  that  kind.  I  didn'f  know 
what  be  did.  I  soppesed  he  had  Mm  but- 
ness,  or  maybe  would  fix  bls'  bnslneM,  In  a 
different  way;  but  he  did  that,  and  be  said, 
*I  always  Intended  to  do  tluct,  and  now  1 
wlU  do  it'"  Talbott  and  Andy  then  com. 
menced  talking  to  Judge-  Davia,  and  telltaig 
him  that  they  did  net  Odnft  he  waa  ao  m  aa 
he  might  tMnfe.  TO  this  the  decedent  replied: 
"Well,  I  am  an  old  man,  and  these  is  no 
telling.  I  can't  staoad  -what  I  used  to  stand. 
I  don't  think  I  can  get  orer  tlda  disease.  I 
can't  stand  It  I  am  too  old.  I  cant  expect 
it."  The  witness  Talbott  when  asked  what 
Judge  Davis  said  in  reference  to  bis  expetftK 
tlon  of  re:Mvery  or  not  answered  that  the 
Judge  said:  "Yon  might  tUnk  it,  but  I  don't 
I  only  hope  It  will  be  so,  bat  I  dont  think  It" 
Thereupon  Andy  and  Talbett  told  him  that 
they  thought  he  would  recover  if  he  would  go 
down  there  (meaning  tbe  Pnget  Sound  coun- 
try), and  give  his  business  i^,  and  "aot  ht 
bothered  about  it;  bat  the  Judge  said  he 
•Mldn't  tlllnk  If;  he  waa  "gohig  to  try  it 
any  way."  "I  will  get  ready^  and  go  la 
the  morning,"  said  Jtidge  Davhk  The  inter- 
view seems  then  to  have  tenulnated.  Tb» 
certlflcates  of  stock  had  no  written  or  print- 
ed asslgnmeRts  todbrsed  upon  them,  of  any 
khid.  The  delivery  was  unaccompanied 
any  writing  at  the  tibie.-  Andy  took  tbe  box 
away  with  hhn  to  the  bank,  tbe  four  cer- 
tificates of  BtoiA  being  In  his  pocket'  at  tbe 
dme  th^  left  Judge  Davis*  rooms:  Upon  the 
next  day.  In  company  with  Jbhn  A.  DaEvli^ 
hia  brother,  the  deeedent  left  Butte  for  Tfr 
coma,  in  tbe  state  of'  W&aUngton. 

On  January  14,  1890,  a  trifle  ovw  a  fort- 
night after  the  Judge  had  gone  west,  tbe  an- 
nnai  meeting  of  the  stocklioldeTS  of  the  bank 
was  held.  The  minutes  of  the  meeting  show 
that  at  that  meeting  John  B.  Darts,  a  brother 
of  the  defendant  under  a  proxy  signed  by 
Judge  DaTls>  represented  and  voted  the  abode 
in  question,  and  Judge  Davis  was  one  of  the 
directors,  and  president,  choses  at  that  meet- 
ing. The  proxy  hears  date  Decesib»  24^ 
1S8B.  It  therefore  anteAUM  tbe  Interrieir 
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Jo8t  detailed  u  of  December  2T  <»  28,  1889. 
Tbe  prnzy  !■  In  the  usual  form,  glrlns  an- 
tbwll?,  *t<a  me  and  tn  my  name,  to  rote 
960  abate*  of  the  stock  of  the  First  Natlnaal 
Bank  of  Bnttei,  owned  by  me,  and  standing 
In  my  name  on  the  books  at  said  baxdc,  at 
tbe  anmal  meeting'  of  the  atoctahelderB  there- 
of to  be  bdd  for  the  election  ct  dlrecton  on 
tbe  Uttx  607  ot  Jannary,  A.  D.  1890,  par- 
anant  to  law."  John  B.  Davl»  testlfted  that 
lie  Toted  tbe  atoA  at  that  meeting  onder  tbm 
proxy  for  Judge  Davis  for  president;  that 
the  proxy  was  given  to  him  by  Andy  at  tbe 
bank,  at  the  meeting  of  the  stookholdera;  H 
was  the  first  time  he  had  ever  seen  It.  Tbe 
fpttoeas  said  that  the  body  of  the  proxy  w» 
tn  the  handwriting  of  Andy.  Aa  tbe  witness* 
name  was  inserted  in  a  different  tadc,  tbe 
psoxy  was  probably  In  blank  when  signed. 
Wftnen  said  that  be  had  nerer  had  any  con- 
-versatlou  with  Judge  Davis  In  r^aid  to  this 
proxy,  or  any  direction  from  him  as  to  what 
officers  and  directors  he  should  vote  for  under 
ft;  that  be  voted  the  way  Andy  told  blm, 
and  after  he  voted  he  handed  the  proxy  back 
to  Andy.  Jndge  Davis  continued  to  be  pretf- 
deat  of  tb^  bank  until  bis  death.  So  far  aa 
the  testimony  shows,  ha  had  no  knowledge 
of  said  electiiHi  of  himself  as  president,  or  of 
Ida  holding  said  porttloD,  and  never  did  any 
act  as  preeldent  of  said  bank  from  the  ttma 
be  handed  tbe  ceittftcatea  to  Andy. 

In  the  early  part  of  Febmary,  1890.  Jndge 
Davis  returned  from  his  second  trip  to  the 
west  ooast  Be  -failed  consldenibly  in  health 
dnrlng  Us  abseace.  He  talked  very  low  tu 
those  whom  he  met  upon  his  arrival,  and  was 
feeble  and  very  111.  Jndge  Knowles  and  Andy 
went  with  tdm  to  his  room  that  night  He 
said  to  Judge  Knowlest  "I  want  tD  see  you 
to-moiTow."  The  next  day  Jndge  Knowles 
called.  He  found- Judge  Davis'  physical  con- 
dition bad.  Continirtag,  Judge  Knowles  said: 
*'He  had  lost  ground  since  I  had  seen  him. 
*  *  *  At  this  time  when  he  went  op  to 
Tacoma,  and  some  time  before  that,  he*  wra 
all  the  time  Irsrlng  to  stralgbten  up  his  af- 
faire, as  be  claimed,  and  fix  up  emrthlng  In 
tbe  bank.  He  would  go  Into  the  bank,  and 
lake  out  ihe  bills  payable  to  the  bank,  and 
took,  over  than  and  examine  them  all,  and 
those  be  did  not  ttilnk  were  just  ri^t  he 
wanted  them  fixed  iqi.  He  wanted  every- 
tblng  fixed  up,  he  said.  That  was  before  he 
went  to  Tacoma,  and  afterwards.  He  did  not 
state  to  me  for  -wbat  reason  he  wanted  them 
fixed  up.  Yaa  mat  remember  ttaat  Jndgs 
Davis  was  a  remarkably  retloeot  and  secret- 
ive man  abont  hlins^  and  tab  sJbdn.  He 
was  a  very  good  talker  aiboat  otter  people's 
afCtlrs,.  but  hafWBB  a  very  secretive  man  about 
bis  own  alMn  and  about  himself.  *  *  * 
Well,  he  was  accustomed  to  talk  along  tbm 
last  abont  Andy,  aa  he  atwaya  called  him,— 
bis  bnalueaa-  capacity,  and  In  a  very  cbar- 
aetraistic  way.  He  would  pnmp  me  as  to  my 
stdnien  about  him.  and  then  he  would  corn- 
fare  blm  to  WiBself.   He  would  say,  'Now 


I  was  just  a  little  f^Mw,  }nst  lltoe  And^,  and 
he  wUl  come  out  all  rti^it.*  *  •  •  As  to 
Us  affection,  I  think  that  Andy  Is  the  only 
potwn  tiiat  I  ever  knew  Jndge  Davis  to  ex- 
hibit any  particular  warmth  or  affectlOB  to- 
wards. He  was  a  man  that  bad  few  friend- 
flblpB,  and  Andy  waS'  one  of  bis  particular 
tftvoritea.  If  be  was  sick,  he  was  always  un< 
easy.  He  was  slcA  In  tbe  bank  here  once. 
He  bad;  a  room  in  the  bank,  and  the  Judge 
would  go  In  and  look  at  him,  and  he  would 
net  sey  aoythlng  luirtlcnlar  to  him,  but  he 
would  rush  right  off  and  see  the  doctor,  and 
ask  Mm  about  what  fae  thought-  of  Andy,  and 
ask  if  he  was  very  sick,  or  something  of  that 
kind;  and  he  seemed  to  feel  differently  to- 
warda  Andy  than  to  any  one  else  that  waa 
around  him.  •  *  *>  Judge  Davis  was  quite 
sick,  and  I  had  gone  In  there  and  talked  with 
him  abont  bis  trip  and  his  health,  and  be 
saldt  *I  Msh  to  make  some  presoita.*  He 
went  on  and  started  that  he  wanted  to  know 
if  I  thoi^ht  he  was  sound  enough  In  mind  to 
make  these  presents,  and  he  had  a  long  talk 
about  any  probability  about  his  going  Insane, 
and  I  went  on  and  discussed  with  him  what 
I  had  read  upon  these  subjects  of  Insanity 
and  brain  diseases.  T!he  c<»iver8atlon  was 
probably  an  hour  long,  and  In  this  oonversa- 
tlon  about  the  presents  he  first  said  that  he 
wished  to  give  ten  thousand  dollars  to  the 
Public  Library  of  Butto.  Andy  wanted  him 
to,  and  he  understood  that  Charlie  Larable 
had  given  ten  thousand  doHars,  and  he  want- 
ed to  give  ten  thousand  dollars  to  meet  that 
Then  he  said  there  was  a  lady  here  whose 
husband  had  helped  him  conridetably,  and  he 
wanted  to  make  her  a  present,  though  he  said 
he  had  paid  him  for  everything  he  had  done 
that  he  a^d,  but  he  wanted  to  make  h^  a 
present.  He  said  something  about  W.  E. 
Welirspaun's  little  girl,  but  exactly  what  was 
said  about  that  I  don't  remember.  Then  he 
said  there  were  two  peraons  in  tbe  states  that 
he  wanted  to  make  presents  to,  and  In  this 
conversation  he  said,  'Andy  la  to  have  tbe 
bank,'  or  'control  the  bank.*  I  don't  know 
which  now,  or  he  might  have  said  both.  That 
was  all  that  was  said  partiouhn-ly  about  An- 
dy in  that  convraaatlon.  That  Is  as  far  as 
that  matter  is  conoemed.  The  balance  of  it 
led  up  to  a  legal  matter.  Tbe  Interrlew  was 
to  be  renewed.  He  waa  not  to  attend  to  any 
buslnesf^  or  go  up  to  the  bank,  or  anything 
of  Uiat  Idnd;  and  In  three  days  from  that 
time  I  was  to  be  there,  and  we  would  stralgbt- 
en  up  bta  aflaln."  This  question  was  then 
asked  Jndge  Knowles:  "In  tbla  conversation 
with  n^eteice  to  Andy,  did  he  aay  that  he 
wanted  to  gtva  the  bank  to  Andy?"  Jndge 
Knowies  answ^  waai  did  not.  He  said, 
'Andy  Is  to  oontiol  tbe  bank,'  or  *to  have  tbe 
hank*;  and  I  think  he  may  have  said  both, 
because  this  oonversstlon  was-  fully  an  hour 
long,  and  I  dont  know  but  raare."  On  tba 
cross-examination  of  Jndge  Knowles  tlia  fbb 
lowing  teatlnaany  was  given:  "(J.  This  con- 
vezsatloa  that  yon  refer  to,  In  wliieh  be  qioica 
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of  gl^g  Bin.  WehrspauD's  daiigfater  Bome- 
thing,  and  also  to  the  library  ten  thousand 
dollars,  and  also  Bomethlng  to  the  lady  here, 
and  also  that  Andy  was  to  have  the  bank,  or 
to  control  the  bank,  was  after  his  return 
from  Tacoma.  was  it?  A.  The  last  time; 
yes.  It  was  his  last  trip  to  Tacoma.  Q.  I 
believe  yoa  say  that  It  was  understood  that 
you  were  to  return  within  a  few  days,  and 
fix  up  these  matters  for  him?  A.  No;  It  was 
not  to  fix  up  these  gifts,  exactly.  The  return 
was  with  a  view  of  writing  a  will,  and  fliiug 
everything  in  that  way."  On  his  redirect  ex- 
amination. Judge  Knowlee  continued  as  fol- 
lows: "My  object  for  returning  then  was  to 
draw  a  will.  That  was  the  legal  matter  that 
came  up.  The  other  matter  was  my  opinion 
as  to  his  physical  condition  and  capacity  to 
make  these  presents  that  he  was  going  to 
make."  Thereupon  the  Judge  of  the  court 
asked  Judge  Knowles  whether  the  statements 
made  by  Judge  Davis  to  him  concerning  An- 
dy and  the  bank  were  In  the  course  of  profes- 
sional employment  by  Judge  Davis.  Judge 
Knowles  replied  ttiat  he  did  not  consider  it 
a  professional  matter,  but  a  personal  one,  and 
that  Judge  Davis*  consultation  In  relation  to 
these  gifts  was  in  a  friendly  way.  Judge 
Knowles  states  that  he  was  anxious  that 
Judge  Davis  should  fix  up  his  matters  by  a 
will  at  ttiat  time,  and  the  conversation  led 
finally  up  to  that  proposition;  but  Judge  Davis 
did  not  ask  Judge  Knowlea  about  a  will,  or 
making  any  will,  but  he  spoke  to  him  about 
making  these  presents,  and  whether  he  (Judge 
Knowles)  thought  that  he  (the  decedent)  was 
mentally  capable  of  making  these  gifts.  At 
the  expiration  of  three  days.  Judge  Knowles 
called  again.  He  fbund  Judge  Davis  insane. 
His  reason  never  returned  to  liim,  and  he 
died  of  his  aliment  on  March  11th  thereafter. 

Shortly  after  Judge  Davis  died,  about  April 
19,  1890,  on  a  hearing  In  reference  to  the  in- 
ventory, or  concerning  the  amount  of  prop- 
erty to  come  into  his  hands  as  special  admin- 
istrator of  the  estate  of  the  deceased,  the 
plaintiff  herein,  Talbott,  was  a  witness.  At 
that  hearing  Talbott,  among  other  tilings,  not 
material  to  be  reiterated,  testified  substan- 
tially that  Judge  Davis  gave  Andy  the  stock; 
that  the  decedent  looked  the  stock  over,  and 
gave  It  to  Andy,  and  said  he  did  not  know 
whether  he  would  ever  come  back  or  not, — 
there  might  be  an  accident  on  the  railroad; 
that  he  (Talbott)  and  Andy  told  decedent  they 
thought  he  would  come  back,  and  assured 
him  that  he  would  live  ten  or  fifteen  years; 
that  decedent  had  said  the  train  might  Jump 
the  track  and  kill  him,  and  "If  I  don't  come 
back,  or  anything  happens,  I  want  you  to 
hare  that."  Up<m  the  trial  of  this  case  Tal- 
bott was  crosft-examlned  concerning  his  for- 
mer testimony:  "Q.  Is  that  your  language? 
(As  used  on  the  former  trial.)  A.  Well,  that  la 
about  the  sum  and  substance  of  it,— that  he 
wanted  talm  to  have  the  stock."  Talbott 
further  said  npcm  this  trial,  npon  cros»«x- 
aminatkn,  that  at  the  tacwsx  hearing  he  had 


detailed,  he  thought,  about  what  transpired, 
and  that  he  had  testified  that  Judge  Davis 
was  g(^ng  to  the  coast,  saying  he  was  going 
down  to  see  If  It  wouldn't  do  him  good  again; 
it  was  the  best  place  he  bad  found  in  all  his 
travels.  Ete  said  that,  If  he  detailed  anything 
diftorent  npon  the  trial  of  this  cause  trixm 
what  he  had  said  upon  the  first  hearing,  "It 
cannot  be  much  dUTerent,  becaoae  It  is  all 
in  the  same  meaning,~the  same  Idea.  I  can- 
not see  where  It  would  make  any  dlfferoice, 
particularly.  I  gave  the  language  as  near 
as  I  could,— to  t&e  best  of  my  knowledge  and 
Judgment  On  redirect  examlnati<m,  the  wl^ 
ness  was  asked  whether,  im  the  former  ex- 
amination, he  had  stated  everything.  He  le- 
piied:  "No,  sir;  I  didn't  state  ev«-ything.  Q. 
Have  you.  upon  this  examination,  stated  er- 
eiythlng  that  occurred,  as  wdl  as  you  could 
remember?  A.  I  think  so;  everything  that 
would  be  connected  with  the  case.  There 
were  little  things  came  up  there,— talking 
about  different  tilings,- but  nothing  about 
tliat  gift  or  anytUng.  Q.  Yon  stated  In  your 
former  examination,  as  read  to  yon,  that 
Judge  Davis  said  that  something  might  hap- 
pen to  him,- the  train  might  run  off  the  track. 
How  die!  he  come  to  make  that  remark?  A 
The  reason  was  that  we  told  him,  you  know, 
that  we  didn't  tblnk,— tried  to  brace  him  up 
and  make  him  think  that  tie  was  not  so  bad 
off,  you  know;  and  then  it  was  that  be  said 
the  train  might  Jump  the  track,  and  be  get 
killed  in  that  way.  He  said,  Ton  are  tak- 
ing chances  all  the  time  when  you  are  on  a 
train,'  or  something  to  that  ^ect  Tliat  was 
bow  that  came  about"  The  witness  then  said 
tliat  he  had  testified  npon  the  first  hearing 
without  knowing  that  be  was  to  be  called  ui^ 
on,  and  without  having  given  any  particular 
thought  to  the  matter.  Thereupon  this  ques- 
tion was  put  to  him  by  respondents'  counsel: 
"If  there  is  any  difference  in  the  statement 
tliat  yon  gave  In  your  testimony  before  and 
that  you  have  given  now,  which  would  you 
say  is  correct?  A.  Wdl,  I  think  that  the 
statement  I  gave  to-day  is  as  near  correct  as 
I  could  give  It,  then  or  any  other  time.  I 
don't  see  how  I  could  better  It  any.  There 
might  be  a  word  here  and  ttiere  that  would 
mean  a  little  differ^t;  but  at  the  same  time 
it  all  means  the  same  to  me,  wheu  I  come  to 
put  It  all  together."  Here  was  the  recroes-er- 
aminatlon:  "Q.  There  may  be,  you  say,— 
have  been,— some  things  transpired  that  you 
did  not  testify  to  on  the  former  trial;  but 
what  facts  you  did  testify  to  on  the  former 
trial  are  correct  are  they  not— the  facts?  A. 
Well.  I  should  say  that  they  were;  yes,  sir. 
Q.  While  you  might  not  have  remembered 
some  things  that  you  testify  to  now,  wba: 
yon  did  testify  to  then  la  cortectT  A.  Yes, 
sir." 

The  by-laws  of  the  bank  are  made  part  of 
the  case.  So  ftir  as  material,  they  provide 
that  the  regular  annual  meetings  of  the  stock- 
iMdders  for  the  election  of  directors  abonld 
be  held  on  the  second.  Tuesday  in  Jenoaiy  of 
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each  year.  The  directors-elect  were  required 
to  meet  for  organizatloii,  upon  Dotlflcatlon  giv- 
en by  the  cashier,  within  one  week  from  the 
ttme  of  tbelr  election,  and  Bhould  do  no  bnsl- 
ness  whaterer  prior  to  quallfyhig  by  taking 
the  oath  oi  office,  as  required  by  law.  The 
president  was  to  hold  his  office  for  the  cur- 
rent year,  and  was  to  be  elected  by  the  board 
of  directore.  By-laws  Noa.  21,  22,  and  23  pro- 
vide as  follows:  "(21)  The  stock  of  this  bank 
shall  be  assignable  and  transferable  only  on 
the  books  of  this  bank,  subject  to  the  restric- 
tions and  provisions  of  the  banking  laws,  and 
transfer  book  shall  be  provided,  In  which  all 
assignments  and  transfers  of  stock  shall  be 
made.  No  transfer  of  stoclc  shall  be  made 
without  the  consent  of  the  board  of  directors, 
by  any  stockholder  who  shall  be  liable,  either 
as  principal,  debtor,  or  otherwise.  (22)  Trans- 
fers of  stock  shall  not  be  suspended  prepara- 
tory to  the  declaration  of  dividends,  and,  on* 
less  an  agreement  to  the  contrary  shall  be 
expressed  in  the  assignments,  dividends  shall 
be  i)ald  to  the  stockholders  In  whose  name 
the  stock  stands  at  the  date  of  the  declaration 
of  the  dividends.  (23)  Certificates  of  stock, 
algned  by  the  president  and  cashier,  shall  be 
issued  to  stockholders,  and  the  certificates 
shall  state  upon  the  face  thereof  that  the 
stock  is  transferable  only  on  the  books  of 
the  bank."  It  also  appears  that  on  Decem- 
ber 9, 1889,  the  regular  meeting  of  the  stock- 
holders was  called  to  be  held  at  the  office  of 
the  bank  on  Tuesday,  January  14, 1880.  This 
call  was  signed  by  Andrew  J.  Davis.  Jr.,  re- 
Qwndent  herein,  as  cashier.  Pursuant  to  this 
call  a  meeting  was  held,  as  the  following  ex- 
tract of  the  minutes  will  show:  "Present: 
Andrew  J.  Davis,  by  proxy  to  J.  B.  Davis, 
Hiram  Knowles,  and  A  J.  Davis,  Jr.  On  mo- 
tion, Hiram  Knowles  was  chosen  chairman, 
and  Andrew  J.  Davis,  Jr.,  secretary.  On  mo- 
tion duly  carried.  It  was  resolved  to  proceed 
to  the  election  of  directors,  and  Hiram 
Snowies  and  John  E.  Davis  were  chosen  Jndg- 
ea  of  the  Section,  who  announced  the  flow- 
ing directors  duly  elected,  receiving  nine  hun- 
dred and  seventy  votes  each:  Andrew  J.  Da- 
vis. Hiram  Knowles,  S.  T.  Hauser,  W.  W. 
Dixon,  James  A  Talbott,  A  J.  Davis,  Jr. 
The  meeting  then  adjourned.  Andrew  J.  Da- 
vis, Jr.,  Secretaiy.  Attest:  Hlnm  Knowles, 
Chairman." 

W.  C.  Damold,  a  witness  for  the  def«id- 
ant,  testified  that  he  was  wtft  acquainted 
with  the  decedent,  having  been  In  his  em- 
ploy for  three  years;  that,  after  the  return 
of  Judge  Davis  from  Tacoma  the  last  time, 
he  was  out  of  employm^it,  and,  being  un- 
friendly to  Andy,  he  called  upon  Judge  Davis 
blmedf,  to  solicit  his  friendly  offices  to  ob- 
tain a  situation,  somewhere  between  the  Ist 
and  the  6th  of  Febroaiy,  1890,  and  that 
Judge  Davis  then  told  him  that  he  had  given 
tlie  bank  stock  to  Andy,  and  had  not  any 
control  over  it,  and  that  he  could  not  do  any- 
thing, but  that  when  he  got  up  ha  would 


help  him;  that  at  that  time  Judge  Davis 
was  very  low,  could  only  speak  two  or  three 
words,  and  would  keep  quiet  for  a  moment 
or  two,  and  then  apeak  again.  Upon  cross- 
examination  Damold  said  that  nobody  was 
paying  him  to  remain  In  Butte,  or  to  testify 
as  he  did;  that  be  was  out  of  employment 
at  the  time,  and  was  living  with  Mr.  J.  B. 
Boyce,  Jr.;  that  he  had  never  mentioned  to 
Mr.  or  Mrs.  Boyce  what  he  had  heard  Judge 
Davis  say,  and  he  had  no  recollection  of  hav- 
ing made  any  statement  to  the  Boyces  that 
his  testimony  in  this  case  would  be  a 
"clincher."  J.  R.  Boyce,  Jr.,  referred  to  In 
the  testimony  of  Damold,  was  called  on  the 
part  of  the  plaintiff,  and  testified  In  sub- 
stance that  Damold  was  working  for  J.  R. 
Boyce,  Jr.,  &  Co.,  as  a  bookkeeper,  until 
about  the  let  of  March,  1890;  that  be  had 
heard  Damold  say  that  Judge  Davis  said  in 
1887  that  he  Intended  the  bank  for  Andy; 
that  about  two  weeks  before  the  trial  of 
this  case  he  heard  Damold  say  that  he 
would  testify  herein,  and  would  be  the  last 
witness;  and  that  although  he  did  not  state 
what  he  was  going  to  testify  to,  yet  he  had 
given  the  witness  to  understand  that  all  he 
(Damold)  knew  about  the  case  was  what 
Judge  Davis  bad  told  him  In  1887.  Mr. 
Boyce  did  not  produce  any  books  to  verify 
his  statement  that  Damold  left  his  employ 
about  March  1,  1890,  and  his  testimony  con- 
cerning that  point  was  from  recollection,  al- 
though the  books  were  at  Boyces  taonu  at 
the  time  of  the  trial. 

The  court  found  the  Issues  in  favor  of  the 
defendant  Andrew  J.  Davis,  Jr.,  and  render- 
ed a  decree  In  accordance  with  the  prayer 
of  his  answer,  adjudging  him  to  be  the  own- 
er of  all  the  shares  of  stock  described  in  the 
complaint,  and  the  certificates  th»«of,  and 
entitled  to  have  the  same  transferred  to 
him  on  the  books  of  the  bank;  directing  the 
First  National  Bank  of  Butte,  defendant,  to 
make  such  transfer,  and  to  Issue  to  s^d  An- 
drew J.  Davis  new  and  pnver  certiAcates 
theref6r. 

A  motion  for  new  trial  vras  made,  bamd 
upon  assigned  errors  In  admitting  evidence 
of  decedent's  estimate  of  Andy's  business 
qualifications,  and  in  admitting  the  testi- 
mony of  John  B.  Davis  that  Andy  directed 
him  to  cast  the  950  shares  of  stock  tot  the 
alleged  donee  for  director,  tor  the  purpose  . 
of  showing  the  exercise  of  dominion  and 
control  over  the  stock  by  Andy  in  the  ab- 
sence, and  without  the  knowledge,  of  the  de- 
cedent Nearly  all  the  other  errors  assigned 
are  involved  In  the  legal  prepositions  dis- 
cussed In  the  opinion.  One  gronnd,  how- 
ever, of  motion  for  new  trial,  was  newly- 
discovered  evidence.  J.  R.  Boyce,  Jr.,  wiho 
had  been  a  witness,  made  an  affidavit  to  the 
effect  that  Damold  had  stated  to  him  on  or 
about  July  1,  1894,  that  he  had  never  bad  a 
conversation  with  Judge  Davta  on  the  sub- 
ject ot  AndT's  becoming  the  ewMr  of  the 
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boirfr  Btane  >18M  or  -aeruttbDutB,  and  tbat 
tbe  ■eoBiTvnatiiu  which  Darnold  had  testl- 
ll«d  to  as  bftTlng  occurred  In  Fvbrnaiy.  1890, 
was  not  troe;  that  on  July  ll,  180^  J}arDold 
asked  the  witness  to  go  with  him  to  aee  Mr. 
Staiteton,  end  that  theue,  in  the  pnaenee  at 
Mr.  Stapkton,  Damald  said  that  Ua  tenaa 
tttatamettts  on  the  trial  of  thla  caae  were  not 
true.  One  John  H.  Gurtto  alao  filed  an  aO- 
davlt  to  the  effect  that  about  SvHy  10.  18M, 
he  bad  heard  Damold  make  a  stateraent  to 
Boyce  that  he  (Daraold)  had  mads  a.  de- 
mand npon  &£r.  J>a-Tla  for  $10J0(^  whloh 
wonM  enaUe  him  to  go  Into  traalaeaa  In 
Ohio,  and  that  If  Davis  did  notctre  It  he  la- 
tended  to  go  to  the  attoEnesa  and  tdl  them 
that  he  mtar^nwaanted  fala  -alBtameatB  on 
the  witneas  atand.  connter  affl davits, 
the  respQudent  Andmw  J.  Davla  filed  the 
statementa  of  W.  L  Usi^neott,  Ouy  X. 
Piatt,  and  himself.  3t  apprani  bgr  theae 
rtatemente  that  theze  waa  a  oontrovmsy 
pending  betwem  .the  bank  and  J.  B.  Boyce. 
Jr^  in  wfaloh  Boyce  cdalmed  that  Judge 
DaTla.  decmsad,  was  a  .partaer  In  bualneaa 
with  him,  and  atbrltanbal  a  antt  which  had 
been  .bmnEht  the  bank  agalnat  the  firm 
of  Ja8.  IL  Biqree.  Jr..  A  Oo.  to  the  enmity  of 
roaponduit  Davla  Respondent  Davla  him- 
self stated  in  his  affidavit:  Ibat  he  had 
caused  an  attachment  .to  be  levied  In  behalf 
of  the  bank  on  the  atocb  and  .merchandise 
of  said  J.  R.  Boyec,  Jr.,  .&  Co..  and  from 
that  time  Bt^oe  had  entertidned  unfriendly 
feelings  towards  him.  (That,  einoe  the  trtal 
of  this  'sutt  In  the  dlstrlat  eourt,  Boyce  had 
aoUclted  him  to  Join  in  a  echeme  to  buy  op 
the  clalns  against -the  firm  of  Boyce  &  Co., 
Jointly  with  falm,  and  together  th^  would 
piove  that  A.  3.  Davis,  the  deceased,  had 
been  a  partner  fai  bu^ess  with  Boyce,  and 
thus  the  amoitnta  of  said  <Halm8  rauld  he 
coHected.  Davis  oeAaed  to  enter  Into  tbto 
arrangement,  ilbttt  on  :Frlday,  July  3D, 
16B4,  Boyce  told  Davis  that  he  bad  evidence 
In  his  (Boyce'a)  pocket  that  would  "upset  his 
case";  that  the  other  side  wanted  said  evi- 
dence, but  he  would  not  let  them  have  it  If 
he  (Davis)  would  agree  to  go  In  with  him  to 
buy  up  the  (dalms  of  the  creditors  of  said 
Boyce  &  Ca,  and  then  hold  the  Davis  estate 
for  them.  That  Boyce  «avB  him  until  noon 
of  the  next  day  to  decide  what  to  do,  giving 
,  him  to  understand  that,  If  be  did  not  go  Into 
the  arrangement  he  proposed,  he  would  use 
the  evidence  which  be  claimed  to  have 
against  him.  That  upon  the  ne^  day  re- 
spondent Davis  told  him  he  would  have 
nothing  to  do  with  the  armngement  he  pro- 
posed. Damold  tilma^  filed  no  counter 
affidavit  It  ie  unneeessary  to  recapitulate 
more  folly  the  terms  of  the  aeveral  affidavits 
used  tm  moticm  lor  new  trial  An  .affidavit 
of  Mr.  Wdlcome  waa  filed  too  late  to  be 
eonfddered.  Tbe  motion  for  new  iilal  waa 
overmled,  and-ftom  the  order  orermlliuc  the 
same,  and  icom  the  .judgat-at,  the  ph^<MUr 
appeals. 


McConnell.  Claybet^  A  Gunn,  Toole  ft  Wal- 
lace, and  W.  F.  Bandera,  for  appe^huL  Vi*. 
W.  Dlzfln,  M.  KirkpatTiek,  Forbis  &  Forbi«, 
and  B.  p.  Carpenter,  for  re^poBdenti. 

HUNT,  J.  lifter  stating  the  fade).  Am  ii 
often,  perhaps  geneiaUy,  the  case  in  nici 
where  property  Is  claimed  aa  a  donatio  caua 
oiortte,  the  -eourt  is  not  ««lonsly  aubar- 
BBaaed  by  eonfliets  Jn'the  teatlnumy.  Wbei 
the  idea  pOTades  the  mlnd  that  death  ti  cer- 
talttty-okae  at  haadt  and  that  it  la  a  flnlnt 
time  to  act  in  Klatton  to  property  aflain, 
with  a  Tlev  to-tbetr  diepoaltlon  la  case  of 
death,  a  aafleoUng  aenee  of  the  oectsum 
whereon  theor  nny  *et  bids  mmi  mA  the 
uuobtmaive  eonfldance  and  privacy  of  dcse 
frlaedsMpe,  tmafeod  eaunad,  or  strong  da 
of  cenaagulnity.  It  ttarefiwa  iUBPaiis  that 
our  dn^  iajuffldallr  csntfdering- this  case  to 
not  made  eo  dlfifandt  1^  deddlng  which  of 
various  aecemts  ot  'the  traaaactloii  Is  irae, 
88  to  correctly  w^gh  what  waa  said,  and 
then  to  eaeertain  what  ate  the  ctvcect  le-^ 
prlndplea  to  control,  and  apply  them  to  the 
facts  em  4hey  stand,  wl^ut  material  onaanr 
diction  or  disrate.  Now,  (1)  what  was  tbe 
Intention  of  Judge  Davla?  What  la  the  evi- 
dence la  pohit  of  fact?  How  etrong  h  It, 
and  of  what  weight?  And  09  to  what  legal 
resultB  must  that  evidence  lead  ua? 

Here  was  a  rich  old  man,  who  felt  that  be 
and  hla  wealtti  most  eoon  be  parted.  With 
nearly  TO  years  of  busy  Ufa  behind  him,  Ui 
time  to  lay  down  Ita  oaree  had  coana.  HI 
health  and  disease  ware  In  hlas,  oad  he  kne* 
It  PremonltlMu  vt  death,  weU-fttandeA  tf- 
prehensions  that  he  was  tao  old  to  recover, 
bade  him  adjust  his  business.  With  no  fam- 
ily ttea  to  make  his  life  less  within  bhnself . 
reticent  of  speech  concn^ag  his  own  tf* 
fairs,  this  old  mlllianaire  evinced  but  one 
genuine  attacbmrat  In  ae>eU>  of  his  life. 
To  biB  namesake  and  hla  o^hew  hla  heart 
WMit  oat  in  qul^  iiadi  laMsilialliici  solici- 
tude, as  tt  did  tono  Miedseon  eaitb.  Bnsi- 
aesB  confidence  accompanied,  no  donbt,  b;  a 
di^oaitlMi,  natural  to  one  in  Judge  Davit' 
situation,  yearning  tot  «ome  one  bi  whua 
hla  aiEActlonB  might  ccntH',  pnuQpted  him  to 
select  Andy,  of  all  others,  to  uphold  bit 
name,  and  petpetaate  the  particnlar  prite 
of  his  business  career,— the  First  Katmal 
Bank  of  Butta  "Andy  sriU  imvatbe  huA 
someday.  33mib  It  wiUxemain  In  tbe  DstIi 
family.  Thiu  It  iriU  remain  vadsr  Dafto 
managemrat  I  will  let  It  taxm  so  part 
my  estate.  Bring  ne  my  bos,  and  1^  ooe 
trusted  friend  wltaees  my  eonten^lated  at-t." 
There  we  ohBerre  method.  Tfaeoe  we  find 
unreserved  Indlcadinexifa-flzBdplaiitogire 
the  bank  toAndy,  and  maiic  InteUlgiat prep- 
itiaUona  to  execute  the  pbm.  Tbeire,  too, «» 
the  fastdeottning  health,  and  the  aqiectation 
of  death  aeon  to  come  from  diaease  already 
upon  him.  Alone  In  bis  bedrocHD,  vhh  ^1* 
nephew  and  Atoid,  thembid<tf  tbedecednt 
BtiU  bent  on  the  plan  already  instltnted. 
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First,  th«  exact  r»1flcaltDn  «f  the  number  of 
eertificateA  of  aharee.  Then,  wltbont  delay, 
with  Ub  own  hand,  a  tradition  of  the  certlfl- 
«ate»  to  his  nephew.  "I  hftTe  always  in- 
tended that  for  you.  and  now  I  will  do  it" 
Tliere  was  the  act  which  prored  the  alnoert- 
ty  of  the  Intention  to  gire.  There  was. the 
execution  of  the  plan  In  view  when  the  box 
was  ordered  brought  down.  There  was  the 
proof  that  the  bank  was  not  Intended  to  he 
part  of  the  estate,  and  there,  withal,  was  the 
hoTerlng  apptehraiBloBi  xtf  death  moTii^  the 
donor  to  ececnte  his  <plaii  iwlthont  delay. 
Andy  tO(A  the  stack  and  put  U  In  iita  pecAcet 
in  his  uncle's  praeence.  There  was  an  ae- 
c^tanee.of  the. gift  The  souie,  at  night; 
the  deUvaty  itself,  npon  the  ore  of  d^partniB 
to  fight  agatnst  the  iBerttatde;  the  waras; 
the  enfeebled  health  and  age  of  Judge  Davis; 
the  magnitude  of  the  gift— all  naturally  su^ 
seated  to  his  two  Uatenen  that  he  antlci- 
jiated  death  very  soon.  Ettoalgbtway  Jiim 
nephew  and  friend,  in  a  spirit  of  hopeful- 
ness and  eymyathy  Incident  to  such  solemn 
eccaslonfl,  told  him  they  did  not  think  him 
BO  UL  "Tbe  train  may  Jump  the  tx&c^  and 
kill  me.  *  *  *  If  I  don't  come  back,  or 
anything  happens,  J  want  yon  to  hare  that 
*  *  *  I  am'an  old  man,  and  there  la  no 
teUlng.  *  •  •  I  don't  think  I  can  get 
orer  this  disease.  I  can't  stand  It  *  *  * 
I  can't  expect  It  •  •  ■•  I  only  hope  It 
will  be  80,  but  I  don't  think  It"  There  were 
the  BMdooa  words  of  a  'veny  sick  man,  who 
bellered  that  death  was  dose  at  bond.  The 
last  expressions  were  born  of  that  hope 
which  is  in  the  mind  of  nearly  every  man 
nntll  the  last  vital  spark  Is  extinguished. 
Then  the  d^rture  for  Tacoma.  In  that  act 
we  find  an  additional  reason  for  the  prevl- 
ona  conduct  of  the  doner.  He  was  going 
away,  with,  at  most,  a  faint  hope  of  recovery, 
and  reallmd  that  he  ndght  never  aee  Andy 
again.  The  opportunity  was  ripe  for  the 
ezecutlw  of  his  long-ansounced  plan.  "Now, 
take  it"  He  believed  the  bank  was  severed 
from  any  estate  he  might  leave.  Andy  bad 
the  bank,  be  thought;  aad  It  would  forever 
remain  in  the  Davla  name,  and  in  Uie  Davte 
managonent  The  human  object  of  .bis  af- 
fection had  been  considered  in  the  manner 
he  had  said  he  would  regard  him.  All  other 
material  affaim  might  rest  npon  the  possi- 
bility of  futnce  :acttoa.  So  far  as  Judge 
Davis  was  ooneemed,  the  purpose  towards 
which  his  thoughts  were  dtreeted  naa  ac- 
complished. He  believed  on  liiat  night  that 
hfai  plan  was  iMDanmmated. 

The  appellant  wonld  1)reak  the  force  of 
all  these  facte  and  circnmBtaaeM  by  arguing 
that  the  testimony  discloses  an  intention  only 
am  the  part  at  the  decedent  when  he  died,  to 
give  .Au^  the  bank  etoi^.  He  mges  that 
decedent  knew  the  by-laws  of  the  bank  sad 
IhB  ' national  banking  laws,  which  aold  that 
ao  transfer  of  -stock  could  be  made,  except 
by  the  assignment  thereof  and  transfer  up- 
mk  tbs  JigokB,  and  mat  U  te  intended  to  di- 


vest htansetf  of  his  title,  be  <w(ndd  teve  used 
the  pen  and  Ink  so  close  at  hand.  :Bnt  the 
by-laws  did  not  nequlre  any  indorsement  or 
ass^nment  or  power  of  attorney.  In  writing 
or  otherwise,  upcm  the  certificates  of  the 
stoiA,  or  elsewhere,  to  transfer  them,  but 
only  an  assignment  or  transfer  on  the  trans- 
fer book  of  the  bank.  There  was  no  pn>- 
Tision  that  even  this  assignment  or  transfer 
must  be  msde  by  the  stockholder  or  his  at- 
torney. The  (^rtffleates  stated  on  their  face 
that  the  stock  was  tranaferat^  only  by  the 
hinder  or  his  attorney  on  the  feoobB  of  the 
bank  on  the  surrender  of  the  certificates. 
There  was  no  assignment  or  power  -of  at- 
torney <m  the  back  of  the  eartlflcatM  gives 
to  Andy.  The  by-laws  required  no  blank 
for  each  a  porpose.  To  make  the  transfer 
on  the  boi^  of  the  :bank  wonld  have  re- 
quired the  pmBence  of  the  transfer  books 
and  a  snnender  of  the  eertlflcatee;  but  the 
books  vrare  not  At  hand.  The  mind  of  the 
doner  was  upon  one  essential  featore,  as 
alone  Indispensable 'to  his  purpose,— the  ao- 
tual  rsuzrender  of  the  certtflcates  themselves. 
Tiiua  wonld  he  part  with  the  r^nvsenta- 
tlves  of  his  ownership.  Tbte,  he  thought 
was  the  all  end  only  important  act  fals 
Intended  gift   And  this  he  dlH. 

.Neat,  as  to  the  words  spoken  In  the  de- 
eedent's  room.  The  appellant  would  do 
away  with  our  view  by  quoting 'the  testi- 
mony of  Talbott  given  on  a  former  hearli^. 
We  agree  with  the  learned  counsel  for  the 
appellant  that  the  statements  of  Talbott 
on  the  former  hesring  -  ought  to  be  consid- 
eted  with  those  glreu  upon  the  trial  of  this 
■snit;  but  in  conBlderiag  them,  we  bear  in 
mind  that  there  is  no  contention  or  Insinua- 
tion by  the  appellact  that  Talbott  has  testl- 
fod  falsely.  The  lower  court  mwt  have  be- 
lieved that  In  his  testimony,  he  tried  to 
hold  hard  to  the  tmth;  and  we  shall  treat 
his  sereral  statenaents  as  complementary  of 
one  asotber.  The  salient  points  are  eon- 
Bpicnously  and  uniformly  brought  out— 
namely,  the  actual  and  perilous  sickness  of 
Judge  Davis,  and  the  actual  and  manual 
delivery  of  the  certlflcBtes  to  Andy  1^  way 
of  gift  The  assurances  vrere  then  made  by 
Talbott  and  Aady  to  Judge  Daris  that  he 
was  not  so  ill  as  he  thought  himself.  There- 
upon Judge  Davis,  not  wishing  to  dwell 
npon  so  painful  a  sid»Ject  as  death,  aad  to 
parry  farther 'reference  to  his  physical  con- 
dition, expressed  the  peeslblllty  of  being 
klHed  in  a  xattcoad  accident  sod  added.  "If 
J  dent  come  bfU!k,  or  anytbing  bairns  to 
me,  X  want  you  to  have  that"  Then  follow- 
ed the  further  statements  by  Judge  Davis 
to  the  effect  that  he  could  not  expect  to  re- 
mvsr  from  his  disease.  This  must  have 
been  the  exsct  situation  at  the  Interview, 
for  Talbott  expressly  says  the  way  that 
Judge  Davis  came  to  make  the  remark  about 
the  train  Jumping  the  track  and  killing  him 
was  because  be  and  Andy  >  tried  to  "brace 
him  xijft  Jsalte.hlsB  tUnk  he  was  Jut  so  bad 
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off,  yon  know,**  and  after  that  remark  Judge 
DaTis  said  the  train  might  Jnmp  the  track. 
This  statement  of  Tatbott'a,  that  the  re- 
marks of  Judge  Davis  were  not  made  until 
after  the  tradition  of  the  certificates  them- 
selTes,  la  of  Importance,  and  greatly 
strengthens  our  opinion  that  there  were  no 
qualifications  to  the  gift,  other  than  those 
Inherent  In  all  gifts  causa  mortis,  and  that 
the  donor  Intended  none  other  to  be  attach- 
ed. It  must  never  be  forgotten  that.  Just 
before  the  Judge  made  any  remarks,  he  had 
delivered  the  certificates,  without  any  words 
of  qualification,  and  this  act  properly  aids 
ns  In  Interpreting  the  meaning  of  the  donor 
in  his  subsequent  words.  Thomt  Gifts,  p. 
122.  The  stock  certificates  had  been  deliv- 
ered. The  Intention  of  Judge  Davis  was 
executed.  If  Andy  and  Talbott  had  pre- 
pared to  leave  the  room  at  once,  would 
Judge  Davis  have  said  anything  more  about 
the  gift?  We  think  not  Or  If,  remaining, 
they  had  made  no  reference  whatsoever, 
after  the  tradition,  to  his  physical  condition, 
la  It  not  reasonable  to  say  that  no  other 
word  would  have  been  spoken  on  the  sub- 
ject of  the  gift  by  the  donor  himself?  We 
think  80.  The  very  fact  that  the  statements 
were  not  called  out  except  by  way  of  re- 
sponse to  the  remarks  of  Andy  and  Talbott, 
In  the  light  of  what  Judge  Davis  had  done 
before,  makes  them  but  explanations  of  the 
reason  why  the  donor  had  given  the  certifi- 
cates to  hiB  nephew  at  that  particular  time. 
This  construction  of  the  remarks  of  Judge 
Davis,  after  the  certificates  bad  been  deliv- 
ered, Is  not  only  consistent  with  the  prior 
acta  and  statements  of  the  donor  at  the 
moment  of  the  delivery  and  gift  Itself,  but 
Is  In  strict  accord  with  his  intention,  as 
manifested  by  repeated  prior  declarations  to 
friends.  But,  If  we  are  in  error  In  that  rea- 
soning, let  us  follow  the  theory  of  appel- 
lant's counsel,  and  consider  all  the  acts  and 
the  conversation  together,  as  forming  es- 
sential and  Inseparable  parte  of  the  acts  of 
delivery.  To  proceed,  then:  Suppose  the 
donor  had  said,  at  the  time  he  handed  the 
certificates  over,  "I  always  Intended  that  for 
you.  I  want  you  to  take  It,"  and  then 
added.  "If  I  don't  come  back  I  want  yon  to 
have  that  I  am  an  old  man  and  cannot 
expect  to  recover,"— then  appellant's  argu- 
ment that  the  condition  of  death  while  away 
at  Tacoma  was  attached  to  the  gift  would 
have  been  of  force,  and  a  return  might,  Ipso 
facto,  have  operated  as  a  revocation  of  the 
gift  We  here  remark  that  we  attach  no 
algnlficance  to  any  fear  on  the  decedent's 
part  of  being  killed  by  a  railroad  accident 
That  Idea  Is,  In  our  Judgment  Incompatible 
with  the  evidence  of  every  act  and  word 
and  thought  of  the  donor  at  the  time  of  the 
delivery  of  the  certificates.  Death  from  his 
iUness  was  the  only  current  of  his  thoughts. 

But  the  foregoing  line  of  reasoning  cannot 
be  pursued  without  departure  from  appd- 
laot^t  tlwoc7,  because  it  eliminates  anotba 


and  material  part  of  the  statement  of  the  de* 
cedent,  namely,  the  alternative  condition,  "or 
if  anything  happens.  X  want  you  to  have 
that."  Let  us,  therefore,  take  up  this  further 
qualification,  and.  by  adding  it  on,  we  have 
these  words:  "I  have  always  Intended  that 
for -yon,  and  I  want  yon  to  take  It  If  I  do 
not  come  back,  or  anything  happens,  I  want 
you  to  have  that  I  am  an  old  man,  and  can- 
not expect  to  recover."  Considered  with  the 
act  of  delivery  of  the  certificates,  we  find 
that  the  gift  was  not  limited  to  the  event  of 
death  on  his  trip,  only,  but  comprehended 
death  at  any  time  In  the  neqr  future.  Now, 
if  we  put  the  several  whole  sentences  to- 
gether, and  connect  them  exactly  with  the 
delivery,  we  tiave  this  condition  of  testimony: 
Judge  Davis:  "I  have  always  Intended  that 
for  you,  now  take  It"  The  certificates  are 
handed  over.  Talbott:  "Yon  are  not  so  bad 
off  as  you  think."  Judge  Davis:  "I  don't 
know  whether  I  will  ever  come  back  or  not 
There  may  be  an  accident  on  the  railroad.  If 
I  don't  come  back,  or  anything  happens,  I 
want  yon  to  have  that.  I  am  an  old  man, 
and  there  Is  no  telling.  I  can't  stand  what  I 
used  to.  I  don't  think  I  can  get  over  this 
disease.  I  can't  stand  It  I  am  too  old.  I 
can't  expect  It"  Talbott:  "We  think  yon 
will  come  back,  and  that  you  will  live  10  or 
15  years."  There  we  have  one  portion  of  the 
sentence,  "If  I  don't  come  back,  or  anything 
happens,"  imposing  conditions  of  death  be- 
fore a  return  from  Tacoma,  and  fbe  succeed- 
ing and  last  portion  expressly  without  con- 
ditions whatsoever  [>ertalning  to  the  particu- 
lar Journey  about  to  be  begun.  Here  the  ar- 
gument of  appellant  must  be  that  the  qnail- 
flcatlon  or  limitation  placed  upon  the  first 
portion  of  the  sentence  governs  the  lattef  aa 
well.  If  this  be  correct,  we  render  the  latter 
portion  of  the  sentmce,  namely,  the  words, 
"or  If  anything  tiappens  I  want  yon  to  have 
that"  entirely  superfiuoua  and  meanlnglees. 
They  are  Ignored.  But  If  they  were  mean- 
ingless, why  did  the  donor  express  tbem? 
Surely,  If  everything  said  Is  part  of  the  gift 
no  construction  can  be  accurate  which  would 
omit  to  give  some  effect  to  these  latter  words, 
as  well  as  to  all  oth««.  The  only  way  to  do 
so  Is  to  Interpret  the  whole  sentence  by  the 
light  of  all  e^  done  and  said,  before  and 
afterwards.  Doing  this,  the  donor  said: 
"T^ke  this  stock.  I  have  always  intended  to 
give  it  to  yon,  and  now  I  will  do  it  I  be- 
lieve I  am  a  dying  man.  I  have  but  little 
hope  of  recovery.  If  I  do  not  live  to  come 
back,  or  if  I  die  soon,  then  this  stock  is  ab- 
solutely yours."  We  cannot  say  by  which 
process  of  reasoning  the  district  court  was 
moved  to  adopt  Its  primary  conclusion  that 
Judge  Davis  Intended  a  gift  causa  mortis,  at 
the  Interview  on  the  night  before  his  depar- 
ture for  Tacoma.  The  first  view,  In  our  oplu- 
lon,  is  correct  and  we  adopt  it;  but  both 
analyses  of  all  that  was  said  and  done  leafl 
to  the  same  logical  deduction.  Bach  la  built 
upon  the  firm  and  unshaken  evidential  foun- 
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datlon  of  an  oft-repeated  Intent  of  the  donor 
to  give  the  bank,  some  day,  to  Andy,  and  np- 
on  that  other  and  most  convincing  act,  the 
manual  delivery  of  the  certificates  by  Judge 
Davis  while  In  a  condition  of  health  which 
clearly  evinced  his  apprehension  of  speedy 
death.  We  cannot  find,  in  our  consideration 
of  the  case  up  to  this  point,  snbstantlal  sup- 
port for  the  argument  that,  by  any  words  or 
acts  of  the  donor,  prior  to  his  departure  for 
Tacoma,  he  Intended  the  gift  to  be  dependent 
only  upon  his  failure  to  return  to  Butte;  for, 
no  matter  what  refinements  may  be  given  to 
the  language  of  the  donor,  no  force  of  speech 
at  this  time  can  overcome  the  fact  that  the 
donor,  sagacious  and  close  man  that  he  was, 
parted  with  the  certificates.  Probably,  too, 
Talbott's  language  was  not,  at  the  first  hear- 
ing (which  was  not  a  trial  of  the  ownership 
of  the  stock),  precise  In  Its  details  of  the  oc- 
currence, for  he  says  that  he  does  not  see 
any  snbstantlal  dICFerence  between  what  he 
said  at  that  time  and  upon  the  trial  of  this 
case.  But,  assuming  that  what  he  said  on 
each  trial  was  an  exact  statement,  we  cer- 
tainly cannot  now  say  that  the  district  court 
was  not  warranted  In  Its  conclusion  that  the 
donor  Intended  to  give  the  stock  to  the  donee 
at  the  time  of  the  delivery  thereof.  The  find- 
ing, therefore,  to  that  effect,  must  be  sus- 
tained, onless  subsequent  events,  by  them- 
selves or  In  connection  with  preceding  af- 
fairs, overthrow  the  finding,  or  the  law  will 
not  permit  It  to  stand. 

The  appellant  opens  hla  exhaustive  argu- 
ment with  references  to  the  early  English 
text  writers  and  their  definitions  of  gifts 
causa  mortis.  We  will  therefore  go  further 
back  than  he  does,  and  briefly  examine  the 
law,  to  determine  whether  bis  primary  In- 
ferences are  sound.  If  we  revert  to  the  In- 
stitutes of  Justinian,  pubUshed  A.  D.  533, 
(Imperatorls  JustlnlanI  Instltutlones,  by  J. 
B.  Moyle),  we-  find  the  first  definition  of  the 
«SBentlal  conditions  of  a  donatio  mortis 
causa,  as  a  primary  source  of  the  meaning 
adopted  In  the  common-law  reports  of  Eng- 
land, and  In  the  decisions  of  many  of  our 
own  most  learned  courts.  Ctanlttlng  the  Lat^ 
In  text,  and  accepting  the  translation  of  Pro- 
fessor Hammond  (Sandars,  Just.  p.  218),  we 
find:  "A  donation  mortis  causa  Is  that  which 
is  made  to  meet  the  case  of  death,  as  when 
anything  Is  given  upon  condition  that,  If  any 
fatal  accident  befalls  the  donor,  the  person 
to  whom  It  Is  given  shall  have  it  as  bis  own; 
but.  If  the  donor  should  survive,  or  If  he 
should  repent  of  having  made  the  gift,  or  if 
the  person  to  whom  It  has  been  given  should 
die  before  the  donor,  then  the  donor  shall 
receive  back  the  thing  given.  These  dqna- 
tions  mortis  causa  are  now  placed  exactly  on 
the  footing  of  legacies.  It  was  much  doubt- 
ed by  the  jurists  whether  they  ought  to  be 
considered  as  a  gift  or  as  a  legacy,  partak- 
ing as  they  did,  in  some  respects,  of  the  na- 
tnre  of  both;  and  some  were  of  opinion  that 
they  belonged  to  the  one  head,  and  others 
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that  they  belonged  to  the  other.  We  have 
decided,  by  a  constitution,  that  they  shall  be 
In  almost  every  respect  reckoned  among  leg- 
acies, and  shall  be  made  In  accordance  with 
the  forms  our  constitution  provides.  In 
shoct,  it  is  a  donation  mortis  causa  when  the 
donor  wishes  that  the  thing  given  should  be- 
long to  himself  rather  than  to  the  person  to 
whom  be  gives  it,  and  to  that  person  rather 
than  to  his  own  heir."  The  original  text 
adds  a  line  Illustrating  gifts  causa  mortis  by 
reference  to  the  Odyssey  of  Homer,  where 
Telemacbus  makes  presents  to  Piroeus  If  he 
be  killed.  Sandars  then  proceeds  to  elabo- 
rate the  text  as  follows:  "There  are  two  es- 
sential conditions  of  a  donatio  mortis  causa: 
It  must  be  made  with  a  view  of  meeting  the 
case  of  death;  It  must  be  made  to  take  ef- 
fect only  If  death  occurs,  and  so  as  to  be  rev- 
ocable at  any  time  previous,  and  to  foil  If 
the  recipient  died  before  the  giver.  The 
donor  might  however,  at  his  pleasure,  alter 
the  character  of  the  gift  making  It  Irrevoca- 
ble, but  it  was  always  dependent  on  the  re- 
cipient outliving  the  donor.  •  •  •  It  might 
be  made  conditional  ui>on  death  In  two 
ways.  The  donor  might  say,  *I  hand  yon 
over  my  horse,  but  the  gift  is  only  to  be 
complete  If  I  die  in  this  enterprise.*  Or  he 
might  say,  1  give  you  my  horse.  If  I  sur- 
vive this  enterprise  yon  are  to  give  It  back 
to  me.'  In  the  latter  method,  the  delivery 
of  the  thing  is  made  at  once,  subject  to  a 
conditional  redelivery.  In  the  former  tha 
delivery  is  made  conditlonaL  *  *  *  If  the 
gift  was  made  In  the  first  of  the  two  ways 
above  mentioned,  although  there  was  deliv- 
ery, yet  the  thing  was  only  acquired  on  the 
death  of  the  donor,  and,  the  donor  not  hav- 
ing ceased  to  be  domlnus,  could  therefore,  If 
he  revoked  the  gift  bring  a  real  action  to  re- 
claim the  thing  handed  over.  If  the  gift 
was  made  in  the  second  way,  the  whole 
property  passed  at  once  by  the  tradition  to 
the  recipient;  and  as,  In  the  older  and  strict- 
er law,  the  dominium  passed  absolutely 
when  it  passed  at  all,  the  property  In  the 
thing  could  not  revert  to  the  donor  merely 
by  the  condition  having  been  accomplished. 
I  He  would  only  have  a  personal  action 
I  against  the  recipient  to  compel  him  to  give 
the  value  of  the  thing.  If  he  did  not  choose 
to  give  back  the  thing  Itself.  The  later  Ju- 
rists seem,  however,  to  consider  that  the 
dominium  reverted  Ipso  Jure,  and  that  the 
donor  could  bring  a  real  action  for  the  thing 
itself."  Page  219.  In  these  deflnitlons  It  is 
to  be  observed  that  the  distinction  between 
condldons  precedent  and  subsequent  is  not 
as  closely  drawn,  as  the  test  of  whether  the 
gift  may  be  upheld,  as  by  some  modern  ao- 
tborities.  Such  gifts  were  regarded  as 
standing  "midway  between  legacies  and 
gifts  inter  vivos.  In  that  it  conrists  In  a 
present  act  of  bounty.  It  differs  from  a  leg- 
acy, which  confers  no  right  wliatever  on  the 
legatee  until  the  testator  Is  dead,  and  bii 
heir  has  accepted  tbe  inberltaiKM.   Ben  If 
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the  donee  onflfres  tin  -floBOT,  the  thing  glT«n 
never  goea  to  the  betn  at  «U.  It  dlffm 
frcmi  the  latt«r  tai  b^ag  -abMlntMy  perfect- 
ed only  by  the  donoi^  Aeceese.  Ttae  gift 
mar  be  mftOe  bo  condlthHial  on  that  event 
that  the  property  In  the  gift  doefl  B«t  pan  to 
the  donee  until  its  occnrrence.  In  the  meai^ 
while  he  has  only  tts  xme  and  enj^meBit.  Or 
Ote  property  may  paw  at  onee,  «atoject  to 
the  understanding  that  It  la  to  WTCrt'to  the 
donor  In  case  of  his  proving  the  bett»  life.** 
Moyle'B  Comments  on  Justinian's  DeAnl- 
tions,  p.  222,  note  1. 

Inasmncb  as  the  appellant  founds  his  dls- 
cussiou  of  the  description  and  natnre  -tf  do- 
natlones  causa  mortis  upon  Etwlobmnie^  vko 
wrote  In  the  latter  part  of  the  sixteenth 
centnry  upon  the  Civil  Low,  we  give  that 
commentator^  deflnttlon:  "Vlrst  Where  « 
person,  not  terrified  br  the  appn^ienden  «f  any 
present  peril,  but  moved  by  the  general  con- 
sideration of  man's  mortality,  makea  a  ^ft 
Secondly.  Where  a  person,  moved  by  Immi- 
nent danger,  gives  In  such  a  manner  ttiat  the 
subject  is  Immediately  made  his  to  whom  It  Is 
given.  Thirdly.  Where  a  person,  being  tn 
p^  of  death,  gives  something,  yet  net  so 
that  It  dwold  be  presently  his  who  receive 
It,  but  In  case  only  the  giver  die."  The  earliest 
dedslons.  next  after  Swinburne's  text-book,  to 
which  we  have  accessible  refevenpe.  begin  with 
Drury  v.  Smith,  1  P.  Wnia.  405,  where  Lord 
Cowper,  In  1717,  held  that,  where  a  testator, 
In  his  last  dckness,  made  a  gift,  and  the  pos- 
sesshm  was  transmuted  to  Us  nephew,  it  ranst 
be  oph^,  because  "be  m^ht,  in  Ids  lifetime, 
after  the  making  of  his  will,  give  away  ai^ 
part  of  his  estate  abaohitely,  and,  by  the  same 
reason,  notwithstanding  the  wlU,  give  away 
any  part  tiiereof  conditionally,  and  this  gift, 
being  so  fully  xrrored,"  was  h^d  to  be  a  do- 
natio mortis  causa.  That  a  delivery  has  al- 
ways been  held  necessary  in  England  Is  also 
sustained  by  Lawson  v.  Lawson,  Id.  441, 
where  a  gift  was  made  by  a.  husband,  in  bis 
last  sickness,  to  Ms  wife  of  a  parse  with  money 
in  it.  Miller  v.  MlUer,  3  5*.  Wms.  K6:  Hr 
Joseph  Jekyll,  master  of  roHs,  decided  tfeds 
case.  Just  before  death  the  testator  called  to 
his  servant  to  reach  him  bis  pecketbook,  took 
thereout  two  bank  notes  for  £800  each,  and  as- 
other  note  for  £100,  being  a  cash  note,  or  pay- 
able to  bearer,  all  of  wbicb  notes  be  ordered 
his  servant  to  deliver  to  Iris  wife,  who  was 
present  Afterwards  the  testator,  by  word  of 
mnuth,  gave  her  his  coach  and  horses.  The 
gift  of  the  £600  notes  was  sustained  upon  the 
ground  that  the  party  was  In  bis  last  slclc- 
ness,  and  that  they  were  delivered.  The  next 
case,  and  wliat  may  be  termed  a  leading  one 
In  England,  was  Lord  Hardwicfce's  opinion, 
ta  1752,  In  Ward  v.  Turner,  2  Ves.  Sr.  4»l.  It 
Cited  the  last  two -eases  Just  above  referred  to, 
BUBtalnlng  the  doctrine  that  there  must  be  an 
actual  d^lvery.  Ttie  deductions  from  the  dis- 
cussion in  Hiat  CBBc  ere  well  summed  up  1^ 
«n  English  writer  (Shearwood)  In  an  Ele- 
mentary OvQtaw  of  the  Princfplea  at  Bqnity. 


He  aays  that  Lord  BaiMcke  telded  tbata 
^  of  Ods  dMeriptkn.  In  vt6ar  to  be  valid, 
nost  be  made:  0.)  In  nicb  a  stale  of  lUueBs 
w  eoqpoetatlen  of  death  as  wradd  wnnt  a 
BuiqMsltion  that  the  gUt  was  made  In  esn- 
templatieB  of  tiiat  event.  '{2)  On  conditlm 
ttiat  It  la  to  beoMne  -absidate  mtly  upon  the 
event  ef  Hie  danerti  death.  It  taHkma  from 
Ibis  tiiat  It  4s  a  -gift  lesocftbie  daitng  the 
donor's  lltetime.  (8)  Tbeoemust  be  actoal  de- 
livery. 

Advandng,  next,  to  tbe  time  af  BtehaUsm 
that  commentator  treats  this  ^edai  of  gift 
as  **Bnottaer  deathbed  dfspaattion  if  pmperty," 
and  Oas  Muss  It:  "And  that  Is,  wben  a  per* 
am.  In  his  last-idekMai,  appniisnillne  his  dto- 
aolnUon  near,  <d^lTCn  w  causes  to  be  deUverad 
to  another  tiie  .posseaslon  eC  any  peraimal 
goods,  under  which  have  been  tnelvded  bonds 
and  bUls  drawn  by  tbe  deceased  upon  bis 
banker,  to  keep  In  case  c(  Ids  deoeoae^  This 
gift,  If  flie  doBor  dtea,  needs  not  the  assent  cf 
his  executor;  yet  It  ahadl  not  prerall  against 
■eredlters,  and  Is  aooempanled  with  this  Im- 
plied trust,  that.  If  the  dmer  Uvea,  the  progNr- 
ty  thereof  shall  revert  to  Mmaolf,  being  only 
given  In  cmrtemplatlon  ot  deatli,  or  eauaa  mor- 
tla.  This  metbod  of  doaatfcm  might  have  sub- 
sisted In  a  «tate  of  nataie,  being  almys  ac- 
oonpaaied  v4th  ddlvery  ctf  actDal  possession, 
and  so  far  differs  from  a  testamentary  dtepo- 
sHIod;  but  aeems  to  have  been  handed  to  us 
•from  Ibe  ctvfl  lawyers,  who  themselves  bor- 
rowed It  from  the  Oreeka.**  Ham.  BL  Oomm, 
p.  771.  In  Tate  v.  HUbeit  S  Vca.  Jr.  Ul. 
Lord  Lougbboroagb,  In  178S,  dtoennas  tbe  de- 
livery essential  to  soataln  a  -donatio  mwtiB 
causa,  and  dlsappreves  of  the  deOnltlons  of 
Swinburne  heretofore  referred  to.  He  treats 
them  «B  only  refereaees  to  different  texts  of 
tbe  civil  taw,  and  says  that  Swfadmme,  lo  Us 
definitions,  "te  oouidlng  tbe  daacriptlon  of  a 
le^cy  with  a  very  ebort  text  ot  the  dvll  law, 
and  there  is  a  perplexity  In  It"  He  furtba* 
says  that  the  first  two  deflnlttona,  the  aeomd 
of  which  tbe  ai^^nt  In  this  ,  case  nltes  upon, 
are  cleariy  mere  donations.  He  then  dlacussea 
tiie  books  Qt  Jnsttnlan,  and  says  ttet  Swin- 
burne ought  to  have  teoked  a  littte  farther, 
and  he  moM  have  fbnnd  a  faMocy  by  Jib- 
tinlan  et  the  canteats  upon  the  sabdect  of  gifts. 
Tbe  exact  teat  flcom  Justtokm,  from  which 
Professer  Hammond  has  worked  his  tmnsla- 
tlon.  as  given  above,  'Is  qnetsd  tn  foil  Lord 
Loughborough,  who  thus  approvea:  *There  It 
Is  clearly  and  eonectly  defined  that  it  had  in 
effect  the  nature  ot  a  legacy,  was  liable  to 
debts,  and  that  It  was  (nly  a  gift  upon  sur- 
vivorship; and  tbe  danger  of  snfCerlng  tbese 
gifts  to  be  taken  loosely  occasioned,  at  tiie 
same  time,  with  the  passage  I  have  read,  an 
ordinance  by  toe  empennr,  that  It  should  be  in 
writing  wtl2i  five  wltnsnea."  He  then  refezs 
to  Ward  V.  Turner,  and  uanonrs  with  the 
reascmlng  that  theae  must  be  some  <dtilvery  of 
the  property.  We  ctte  this  case,  having  bad 
aocess  to  the  same  -and  studted  tt  with  nuKb 
eare^  to  demoaalTatettiait  that  poatlmi  af  Swln- 
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bunte's  deflnUlon  ajton  which  tbe  appellant 
relies  baa  not  met  with  approval  by  the  most 
learned  Jadgee  In  England  since  Swinburne 
wrote.  Roper  on  Legacies  approres  of  the 
criticisms  of  Snlabume  by  Loughboroogfa  in 
Tate  T.  Hubert,  and  nneqidTOcally  states  in 
bis  text  that  'it  appears,  niwn  consideration  of 
the  before-mentioned  definitions  (Swinburne's), 
that  the  third  alone  la  the  proper  donatio  mor- 
tls  cauaa;  the  other  two  being  nothing  else 
than  pure  Irrerocable  gifts  Inter  tItos."  1  Rop. 
L^,  c.  1.  Other  English  writers  have  follow- 
ed Justinian's  deflnitlon,  with  Gxe  qualification, 
recognized  by  Lord  Hardwlcke  in  Ward  T. 
Turner,  that  a  delivery  was  essential.  Spence 
on  Equitable  Jurisdiction,  in  l^iQ,  called  a 
donatio  causa  mortis  a  dlsiusltiou  of  property 
"when  a  person  In  a  alcttnesa,  apprehending 
Ms  dissolution  near,  delivers  or  causes  to  be  de- 
livered any  personal  goods  or  chattels  to  an- 
other, or  puts  tiie  i^yslcal  means  of  dominion 
over  them  into  his  power  to  lieep  for  himself  or 
for  some  one  else,  in  ease  of  the  donor's  decease. 
•  •  •  In  the  event  of  the  donor  recovering, 
the  property  reverts  to  htm.  If  the  donor  die, 
the  property  belongs  to  the  donee,  without  the 
assent  of  the  executor,  though  not  as  against 
creditors.**  1  Spence,  Eq.  Jur.  p.  106.  Wll- 
Bams  ou  Executors  (page  887,  c.  2,  9  4)  briefly 
summarizes  the  attributes  t>f  a  donatio  mortis 
causa  as  follows:  "Plwit,  the  gift  miist  be 
with  a  Tiew  to  the  donor's  death;  second,  it 
must  be  conditioned  to  take  effect  only  on  the 
^eath  ef  the  donor  by  his  existing  disorder; 
third,  there  must  be  a  delivery  of  the  subject 
<3t  the  dmatSoa.** 

In  America,  commentators,  tn  their  defini- 
tions, have  ft^owed  in  the  Hue  of  the  mother 
country.  Kent  says  that  such  gifts  are  coti- 
dltional,  nke  legacies,  and  It  la  eeaentlat  to 
them  that  the  donor  make  tbem  In  his  last 
Blness,  or  In  contemplation  and  hi  expecta- 
tion of  death,  and  that  there  must  be  a  de- 
livery. •  •  •  A  gift  inter  TiTOS  was  Ir- 
revocabte;^  hut  a  gift  causa  mortis  was  con- 
ditional and  revocable.  2  Kmt,  Cknnm.  p. 
444.  Judge  Story  says  such  a  gift  Is  properly 
**a  gift  dC  poTsonal  property  by  a  party  who 
la  In  peril  of  death,  upon  conditloa  that  It 
Aall  presently  belong  to  the  donee  In  case 
the  donor  shall  die,  bat  not  otherwise.  To 
give  It  effect  there  must  be  a  delivery  of  H 
ffX  the  donor,  and  It  Is  subject  to  be  de- 
feated by 'Us  BBbsequeiit  personal  rsrocatlon, 
or  by  his  recovery  or  escape  from  tlie  Impend- 
ing p«41  of  death.  If  no  event  happens 
vhlch  rerokes  It,  the  tltie  of  the  donee  is 
deemed  to  be  directly  derived  from  the  donor 
In  his  Hfetime,  and  therefore  in  no  sense  Is 
It  a  testamentary  act*  Story,  Eq.  Jnr.  (  600. 
The  supreme  court  of  Cimnectlcnt,  many  years 
ago,  defined  these  gifts  as  follows:  "That 
BpeelvB  of  donation  to  derived  wholly  from 
Mke  civil  law,  and  to  where  a  person.  In  his 
last  sickness,  apprehending  his  dissolution 
near,  delivers  to  another  personal  property, 
nnder  -wtAA  have  been  Indoded  bonds  paya- 
Ue  to  tlw  donor  and  bank  bUto,  to  keep  In 


case  of  the  donor's  death.  Tbne  teqnlsitea 
are  necessary  to  constltote  a  gift  ot  this  sort: 

(1)  It  must  be  made  by  the  donoE,  In  contem- 
plation of  the  conceived  approach  of  death; 

(2)  it  must  be  given  to  take  effect  only  In  case 
the  donor  dies;  (3)  and  there  must  be  a  dell^ 
ery  of  the  subject  of  donation.  It  Is  essen- 
tial that  the  condition  of  Its  not  pas^g  while 
the  donor  Uves  be  Included;  otherwise,  It  wIQ 
be  a  donation  of  another  kind,  namely,  a 
donatio  Inter  vivos.  It  differs  from  the  lat- 
ter in  several  respects,  In  which  It  resembles 
a  legacy.  It  Is  ambulatory,  Incomplete,  and 
revocable  during  the  donor's  life.  The  revo- 
cation may  be  effected  either  by  the  recovery 
of  the  douor  from  hts  disorder,  or  by  taking 
back  the  possession  of  the  property.  It  can 
be  made  to  the  wife  of  the  donor.  On  the 
other  hand.  It  differs  from  a  legacy  In  several 
particulars.  The  claim  need  not  be  proved 
in  a  court  of  probate.  The  title  of  the  donee 
becomes,  by  relation,  complete  and  absolute 
from  the  time  of  the  delivery.  'So  consent 
or  other  act,  on  the  part  of  the  executor  or 
administrator,  to  necessary  to  perfect  the  ti- 
tle of  the  donee.  It  Is  a  dalm  against  the  ex- 
ecutor. A  legacy  Is  a  claim  from  the  execu- 
tor." Raymond  t.  Sdllck,  10  Conn.  484. 
"Without  reviewing  In  detail  the  definltlcms  of 
many  more  American  writers,  we  find  that 
the  general  requirements,  as  laid  down  tjy 
Williams  on  Executors,  succinctly  state  the 
law.  Of  modem  American  commentators, 
e«ta1niy  none  are  more  perspicuous  or  Intel- 
ligible in  their  definitions  than  Pomeroy,  who 
aums  up  the  dlscnsslon  tn  the  foUowing 
words:  "A  gift  absolute  In  form,  made  by  the 
donor  In  anticipation  of  hto  speedy  death,  and 
Intended  to  take  effect  and  operate  as  a  trans- 
fer of  the  title  upon,  and  only  utron,  the  hap- 
pening of  the  donor's  death.  Between  the  time 
when  the  gift  Is  made  and  the  article  donat- 
ed Is  ddlvered,  and  the  time  when  the  donor 
dies,  the  donation  is  wholly  Inchoate  and 
conditional.  The  proper^  rematna  In  the 
donor,  awaiting  the  thne  of  liis  death,  and 
passes  to  the  donee  when  the  death.  In  antlcl- 
patioQ  of  which  the  gift  was  made,  happens, 
unless  the  donation  has,  In  the  meantime, 
been  revoked  by  tlie  donor.  The  dcmee  Ham 
beoMnes  a  trustee  for  the  donor,  with  respect 
to  the  article  delivered  into  hto  possession, 
until  the  gift  to  made  perfect  by  the  donor's 
death.  The  gift  must  be  absolute,  with  the 
exception  «f  tbfi  conditlcm.  Inherent  in  its  na- 
ture, depending  upon  the  donor's  death,  as 
above  described,  and  a  d^veiy  of  the  article 
dcHUtted  to  a  necessary  ^Mnmt;  but  It  to 
subject  to  revocation  the  act  ef  the  donor 
prior  to  death,  and  to  comiAetely  revoked  by 
the  donor's  recovery  from  the  sickness,  or 
escape  from  the  danger,  in  view  ot  which  It 
was  made."  8  Pom.  Eq.  Jur.  (2d  Bd.)  1 1146. 
See,  also,  2  Beach  Hod.  Eq.  Jnr.  {  1081; 
QrymeB  v.  Hone,  49  N.  T.  21;  MIehen«r  v. 
Dale,  28  Pa.  St.  63;  Story,  Eq.  Jnr.  pp.  BQ9, 
e04;  2  Schonler,  Pers.  Prop.  H  US,  138; 
Itiomt.  Gifts,  I  21;  Croaw.  Dz*n  ft  AOafm^ 
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In  Btukct  T.  HaaseD,  107  17.  S.  002. 
2  Sup.  Ct  415,  It  was  said  "that  a  donatio 
causa,  mortia  miiBt  be  completely  exectrted, 
precisely  as  teqnlred  in  the  case  of  gifts  Inter 
vivos,  subject  to  be  divested  by  the  haj^n- 
ing  <a  any  of  the  ccmdltlona  lobBeqaent^ 
that  Is,  upon  actual  revocation  the  donor 
or  the  donor's  surviving  the  apprehended 
peril  or  outliving  the  donee,"  etc.  "On  the 
other  hand,  If  the  gift  does  not  take  effect,  as 
an  executed  and  complete  transfer  to  the  don- 
ee of  possession  and  title,  either  legal  or  equi- 
table, during  the  life  of  the  donor,  it  is  a 
testamentary  disposition,"  etc 

Beverting  to  the  appellant's  theory  of  the  ev- 
idence in  this  case,  If  the  foregoing  definition 
of  Justice  MuttheA^'8  rejects  all  gifts,  where  a 
'donor,  with  Intent  to  make  a  gift  causa  mor^ 
Us,  delivers  the  property,  and  surrenders  the 
possession  and  control  of  the  subject-matter 
of  the  gift,  with  a  statement,  such  as  the  do- 
nor used  in  this  case,  to  the  effect  that,  If  he 
died,  he  wanted  the  donee  to  have  the  prop- 
erty delivered,  then  there  baa  been  a  contrac- 
tion of  the  generally  accepted  common-law 
rule  that  a  gift  causa  mortis  could  be  made 
1^  present  delivery,  yet  conditioned  upon  the 
death  of  the  donor.  But  it  was  not  so  de- 
cided upon  the  facts  of  that  case,  and  we 
doubt  whether  the  definition  quoted  conflicts 
with  Mr.  Pomowy's,  wuen  the  words  used 
are  measured  by  their  strict  applicability  to 
the  whole  subject,  and  its  nature,  under  con- 
sideration, and  the  inherent  quallflcatlons  in- 
separably attached  to  all  gifts  causa  mortis. 
We  believe  we  are  accurate  In  this  last  com- 
ment upon  the  opinion  of  Justice  Matthews. 
We  have  examined  the  particular  case  upon 
which  the  reasoning  of  that  opinion  Is  laid, 
—a  decision  of  the  supreme  court  of  Ten- 
nessee, made  In  1867.  Gass  v-  Simpson,  4 
Oold.  288.  The  Tennessee  case  was  this: 
The  decedent  was  obliged  to  leave  Tennessee 
to  avoid  the  operations  of  the  Rebel  conscrip- 
tion laws,  and  went  to  Kentucky,  where  he 
<lled,  at  Louisville,  In  1863.  Before  leaving 
Tennessee,  in  18tt2,  he  placed  In  the  hands  of 
Mary  Simpson  some  gold  and  paper  money, 
together  with  notes,  receipts,  etc.,  and  stated 
to  her  at  the  time,  "If  he  never  returned,  he 
wanted  It  all  to  be  given  to  her  son,  George 
M.  Simpson,"  who  was  at  that  time  a  minor; 
and  on  the  day  he  left  he  stated  to  others 
that.  If  he  never  returned  he  wanted  "little 
George"  to  have  what  he  had  left  in  respond- 
ent's hands.  The  defendants  contended  that 
the  facts  constituted  a  valid  donatio  causa 
mortis  of  all  the  effects  and  money.  The 
court,  by  Justice  Hawkins,  after  taking  up 
the  definition  of  Swinburne,  speaks  of  the 
contest  which  arose  at  an  early  day  as  to  the 
real  nature  of  gifts  caiisa  mortis,  and  ex- 
pressly recognized  that  a  gift  causa  mortis 
Is  a  conditional  gift,  dependent  upon  the  con- 
tiugeucy  of  expected  death,  which  need  not 
be  expressed  or  specified  by  the  donor;  and, 
after  applying  this  principle  to  the  facts  In 
the  case,  it  was  held  that  a  valid  donation 


causa  mortis  existed  in  favor  of  Qeorge  Kmp- 
Bon.  A  part  of  this  discussion  of  the  su- 
preme court  of  Tennessee  is  quoted  verbatim 
Justice  Matthews  as  the  fonndatl(»i  for 
his  subsequnit  dedoctlona.  After  taUng  up 
another  part  of  tbe  opinion,  to  the  effect  titat 
delivery  was  essential,  be  says  that  viev 
of  the  entire  passage  leaves  no  room  to 
doubt  its  meaning:  that  a  donatio  moitii 
causa  must  be  completely  executed,  predBd7 
as  required  in  the  case  of  gifts  Inter  vivos, 
subject  to  be  divested  by  the  happoilng  of 
any  of  the  conditions  Bnb8eqnent,-^tbat  Is, 
upon  actoal  revocation  by  the  donor,  or  by 
the  donor's  surviving  the  amirehended  peril 
or  outliving  the  donee,  or  by  the  occurreDce 
of  a  deficiency  of  assets  necessary  to  pay  tbe 
debts  of  tbe  deceased  donor.  These  condi- 
tions are  the  only  qualifications  that  dlstln- 
gulsb  gifts  mortis  causa  and  inter  vivos.  Od 
the  other  hand,  if  the  gift  does  not  take  effect 
as  an  executed  and  complete  transfer  to  ttie 
donee  of  possession  and  title,  either  l^;ai  or 
equitable,  during  the  life  of  the  donor,  it  1b 
a  testamentary  disposition,  good  only  If  made 
and  proved  as  a  will."  A  close  scruthiy  of 
Justice  Matthews'  deductions  would  seen^ 
therefore,  to  demonstrate  that  he  did  not 
mean  to  disaffirm  the  doctrine  as  it  wu 
enunciated  by  the  supreme  court  of  Temies- 
see.  Indeed,  he  expressly  affirms  their  mean- 
ing. But,  if  the  appellant  Is  correct.  In  this 
case,  in  his  interpretation  of  tbe  definlti(m 
of  Justice  Matthews,  that  distinguished  Ju- 
rist has  laid  down  a  mle  which,  if  it  bad 
been  applied  to  the  very  case  whence  It  vaa 
deduced,  could  not  have  coincided  with  tbe 
principles  announced  therein  or  the  conclu- 
sion reached  by  the  Tennessee  court  We, 
therefore,  cannot  believe  that  the  United 
States  supreme  court  intended  to  say  that  a 
gift  made  In  apprehension  of  deatli,  and 
where  the  donor  delivered  the  property  to 
the  donee  with  an  expression  to  the  effect 
that  the  property  was  to  belong  to  the  donee 
If  he  (the  donor)  should  die,  could  not  be  sus- 
tained. The  leading  English  cases  and  tbe 
civil  law  are  not  carefully  examined  iu  tlie 
opinion  of  Justice  Matthews.  He  seems  to 
have  founded  his  c^Inion  as  to  what  deilrer; 
would  sustain  the  gift  largely  upon  the  sum- 
marized law  of  the  Tennessee  case;  but  b7 
his  elaboration  of  tbe  doctrine  of  the  Tea> 
nessee  case,  although  he  affirmed  tbe  law 
thereof,  nevertheless,  he  has  apparently  laid 
down  a  doctrine  often  Invoked  and  inter 
preted  to  defeat  gifts  causa  mortis,  where 
exactly  such  conditions  were  expressed  I? 
the  donor  as  the  appellant  contends  were  Im- 
posed by  Judge  Davis  In  this  case,  and  whicli 
would  appear,  under  the  weight  of  authority, 
including  the  Tennessee  decision,  to  but  mere- 
ly express  the  condition  which  Is  annexed  by 
law  to  every  donation  caosa  mortis.  For, 
no  matter  whether  the  gift  is  made  upon 
death  or  nonrevocation  as  a  condition  prece- 
dent or  subsequent,  upon  either  condition  an 
alwolute  and  Indefeaslbto-tltle  comes  to  tbe 
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donee  only  upon  the  donor's  death.  The  gift 
must  be  absolute  in  form  by  the  donor  while 
living.  It  cannot  be  absolute  In  Cact  until  Mb 
death.  The  supreme  court  of  Arkansas,  in 
Hatcher  t.  Buf ord  (1895)  29  S.  W.  641,  referred 
to  Basket. T.  Hassell  upon  this  point,  and  de- 
clined to  follow  It  Its  doctrine  Is  also  fully 
discnssed  in  Trarls  on  Sales,  where  the  au- 
thor speaks  of  the  "mistake"  made  by  the 
supreme  court 

Bat,  however  interesting  It  might  be  to  en- 
ter upon  a  comparison  of  the  various  deci- 
sions, to  determine  whether  the  appellant's 
Interpretation  of  Basket  v.  Hassell  Is  correct 
or  not  upon  the  question  of  delivery,  and  to 
consider  the  dlvergmcles  of  opinion,  we  refrain 
from  so  d<^ng,  because,  under  our  view  of 
the  facts  of  this  case,  the  gift  herein  was  de- 
livered, within  the  rule  of  the  letter  of  the 
definition  of  that  case,  as  appellant  would 
define  It  The  facts  of  the  case  at  bar  so 
clearly  demonstrate  that  the  delivery  of  the 
certiftcates  was  made  by  Judge  Davis  In  con- 
templation of  speedy  death  from  his  disease, 
that  It  is  unnecessary  to  dwell  on  that  fea- 
ture of  the  case.  The  prolonged  and  danger^ 
ous  illnon  of  the  donor,  his  age,  and  the  cir- 
cumstances of  the  delivery  fully  show  the 
expectation  of  Judge  Davis  to  die  shortly 
from  the  ailment  from  which  he  was  then 
snfTering.  His  trip  to  Puget  oonud  was  but 
a  desperate  fight  for  life,  or  to  prolong  the 
life  which  be  felt  be  must  soon  lose.  The 
ar^ment  that  he  apprehended  death  from  a 
railway  accident,  as  said  before.  Is  not  well 
founded,  In  our  Judgment  But,  If  It  were, 
It  could  not  avail  appellant  because  the  dece- 
dent also  apprehended  death  from  his  dis- 
ease, and.  Inasmuch  as  he  failed  in  health 
and  died  soon  of  such  apprehended  disease, 
which  was  the  particular  cause  of  death, 
with  especial  reference  to  which  the  delivery 
■WBM  made.  It  matters  not  that  he  may  also 
have  feared  death  from  other  and  insuffldent 
causes.  "The  rule  is  that  the  donor  must 
not  recovCT  from  the  disease  from  which  he 
then  apprehended  death.  If  he  recovers,  the 
gift  Is  void;  if  he  does  not  recover,  and  the 
sift  Is  not  revoked.  It  becomes  efTectnal." 
Bidden  v.  Thrall,  126  N.  T.  572,  26  N.  E.  627; 
Oonrley  v.  Linsenblgler,  51  Pa.  St  345,  56  Pa. 
St  166;  Craig  v.  Klttredge,  46  N.  H.  57; 
tniomt  Oifts,  S  2<f  et  seq.;  Williams  v.  OoU^ 
117  N.  T.  343,  22  N.  B.  lOTL 

Next,  as  to  the  Important  question  of  the 
^ect  of  the  delivery  of  the  certificates  of 
stock.  We  Btsrt  with  a  delivery,  and  ac- 
ceptance of  the  certificates  at  the  time  of  the 
delivery,  and  the  intention  on  Jndge  Davis'  I 
part  to  make  a  complete  gift  But  we  have  i 
this  qnestlon:  The  subject  of  the  gift  was 
bank  stock,  shares  In  a  national  bank,  claimed 
by  Andy  upon  a  d^very,  as  a  gift,  of  the 
certificates  thweof,  without  Indoraem^t  or 
BHslgnmimt  In  writing,  and  without  transfer 
on  the  books  of  the  company.  Can  national 
bank  stock  be  so  tnnsfared,  and  thvs  bs 
mads  tbs  subject  of  a  valid  gift  causa  mortis? 


The  appellant  asks  a  negative  reply,  and,  la 
an  argument  displaying  great  research  and 
learning,  bases  his  request  upon  the  common 
law  and  cases  construed  by  him  to  be  within 
the  reasoning  of  the  English  adjudications. 
And  here,  again,  is  a  divergency  of  opinion 
between  learned  writers.  Some  years  back 
the  common  law  of  England,  so  far  as  the 
same  was  applicable  and  of  a  general  nature^ 
and  not  in  conflict  with  special  enactments  of 
the  territory,  was  declared  to  be  the  law.  and 
was  to  be  considered  of  full  force.  But  to 
determine  what  the  commiMii  law  is,  are  we  to 
disregard  the  expositions  by  Judicial  author- 
ities of  our  own  country  upon  the  common 
law  ?  Clearly  not  "No  one,"  said  Justice  Mc- 
Lean, in  Wheaton  v.  Peters.  8  Pet  059,  "will 
contend  that  the  common  law,  as  it  existed 
In  EtOgland,  has  ever  been  in  force.  In  all  its 
provlBlous,  in  any  state  in  this  Union.  It  was 
adopted,  so  far  only  as  its  principles  were 
suited  to  the  condition  of  the  colonies;  and^ 
from  this  circumstance  we  see,  what  Is  com- 
mon law  in  one  state  Is  not  so  considered  la 
another.  The  Judicial  decisions,  the  usages 
and  customs  of  the  respective  states,  must  de- 
termine how  far  the  common  law  has  been 
Introduced  and  sanctioned  in  each." 

Upon  this  question  we  quote  from  Chl^ 
Justice  Shaw  In  Com.  v.  York,  9  Mete.  (Mass.) 
93,  who  thus  wrote  of  the  adoption  of  the 
rules  and  principles  of  the  common  law  of 
England  in  their  applicability  to  our  condi- 
tions: "As  this  is  an  unwritten  law,  we  must, 
seek  for  the  evidence  of  it  In  Judicial  records^ 
precedents,  and  decisions,  and  those  digests, 
treatises,  and  commraatarles  of  learned  and 
experienced  moi  which  have  acquired  respect 
and  confidence  by  long  usage  and  general 
consent  If  we  consult  English  decisions  made 
since  the  Bevolutlon,  It  is  not  because  thejr 
have  any  binding  force  as  rules,  but  because 
th^  are  expositions  of  the  rules  and  prin- 
ciples of  the  common  law,  by  men  of  great 
experience  and  Judgment  in  the  knowledge 
and  application  of  the  same  laws  which  we 
are  seeking  to  expound.  And,  if  we  read  the- 
digests  and  treatises  of  reputable  authors,, 
published  since  we  ceased  to  be  English  sub- 
jects. It  is  because  they  contain  the  authratte 
records  of  the  precedents  and  Judicial  pro- 
ceedings which  furnish  the  evidence  of  the 
common  law.  In  like  manner,  the  decisions 
ot  courts  of  other  states,  having  the  same 
common  origin  and  deriving  their  laws  from 
the  same  common  source,  are  valuable  and 
useful  in  enabling  us  the  more  clearly  to  un- 
derstand and  the  more  fitly  to  apply  the  rules ' 
and  principles  of  our  own  authcwitatlve  code 
of  laws."  The  appellant  relies  at  wee  upoo 
Lord  Hardwlcke'B  opinion  In  Ward  v.  Turner. 
Although  some  cases  and  writers  do  not  re> 
gard  that  case  as  positively  deddlng  that 
choses  In  action,  such  as  stocks,  eaonot  be  ef- 
fectually delivered  as  a  gift  causa  mortis 
without  transfer  ot  the  legal  jnt^to^,  yet  It 
Is  generally  cited  to  that  holding.  The  prop- 
erty thm  ddlrered  mw  zeoeiffts  fcr  Snith 
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8ta  aiuiulUea.  We  qntfte,  In  part,  from  the 
chanceUoifB  oplnton:  *^or  does  It  appear  to 
me,  by  proof,  that  poesessloR  of  these  three 
reeelpti  etnttnoed  wtth  Hooel^  from  the  time 
tkoy  were  gfren.  In  Febrtmry,  to  the  ttme  of 
Vtj*9  death;  for  tbtfe  to  a  wttnesB  who 
speaks  that,  far  some  short  time  before  his 
death.  Fly  showed  him  these  receipts,  and 
8«M  be  Intended  them  for  his  uncle  Mosely. 
TlKrefore,  I  am  of  opinion  it  woald  be  most 
dutgerons  to  allow  thts  donation  mwtts 
-caOBB,  from  parol  proof  of  dellrery  of  sncb 
rscdpts,  wCilcfa  are  not  regarded  or  taken 
■care  of  after  acceptance;  and  If  these  an- 
mftiea-  are  called  choses  In  action,  there  la 
lees  reason  to  attow  of  It  In  this  ease  than  In 
aey  other  chose  in  action,  becanse  stocks  and 
mnltleB  are  capable  of  a  transf^  of  the  le- 
gnl  proper^  by  act  of  perUamoDt,  which 
nrigbt  be  done  easily;  and  If  the  intestate  had 
netx  an  aTerslea  to  make  a  wlU  as  supposed, 
im  might  have  transferred  to  Mosely.  Con- 
seqnently,  this  Is  mer^  legatory,  and 
amotmts  to  a  nnncnpatlTe  will,  and  contrary 
to  the  Btattrtfr  of  fraudB,  end  will  Introdtice  a 
greater  breach  on  that  law  than  was  erer  yet 
made;  fbr,  If  yon  take  away  the  necessity  of 
ddlTCry  of  the  thing  given,  it  remalas  merely 
nmevpative."  Ward  t.  Turner,  1  White  & 
T.  Lead.  Cas.  Eq.  1217. 

After  title  decistoa  of  Wlord  t.  Tumv, 
tlirongfaost  the  Tatfaos  cases  we  Ikid  distinc- 
tions as  to  the  extent  te  which  Lord  Hard- 
wicke  meant  to  go  concembic  ttte  deliTery  of 
-closes  In  action.  Here  Is  a  reriew  of  the 
history  ot  these  dedslons  in  1  Bop.  Leg.  pp. 
Ml  11,  et  seq.  B«t;  tn  1827,  Lord  Eldon,  un- 
der whose  Jn^ments  have  been  recognized 
"ttre  expansion  of  tiiose  prtnclples  of  equity 
wliMi  woe  matured  In  the  time  of  Lord 
raardwlcke,  cleared  up  much  of  the  doubt 
wbltii  had  existed  before  his  time,  and  ad- 
vanced to  tSa  point  of  eonstructitxi  upon 
-whidi  has  been,  to  a  great  degree,  founded 
Ibe  further  expansions  of  oar  American 
conrts.  Duffieid  v.  BIwes,  1  Sim.  &  S.  243, 
was  ftn  aetkm  where  the  defendant  was  pos- 
sessed of  a  bond  for  m  certain  ium  of  montT-, 
and  had  alss  a  mortgage,  created  by  a  deed 
of  even  date  with  bond,  to  secure  the  sum 
mentioned  In  fbs  bond,  and  he  had  another 
mortgage  for  a  large  sum.  The  second  mort- 
gage was  dated  November  3,  1820.  It  recit- 
ed that  £30,000  had  been  advanced  opon 
mortgage  by  Sir  Sandys  to  the  prior  mort- 
gagees, and  furtlia'  secured  by  a  bond,  and 
a  judgment  recovered,  And  tliat  the  mortga- 
gees had  called  In  tb»  money.  It  was  wit- 
nessed, bi  coutderatlon  of  the  £30,000  ad- 
vanced by  Elwes  to  Sandys  to  pay  off  the 
mmtgag^  that  the  money  and  Judgment  were 
nsidgned,  and  certain  prantaes  m&ee  also  coif 
▼eyed  1^  mortgage  flom  Sandys  to  Blwes  to 
eecure  the  £S0,000i  Elwes,  when  aa  his 
deatiibed,  and  unable  to  write,  declared  ttiat 
he  gaw  the  bond  and  mortgage,  and  the 
mBO/er  secnrad  fef  them,  to  his  dau^ter,  Mrai 
IMelA   At  ttw  daUK  of  Blwes  thsy  wan 


deUvered  Into  tiie  hands  of  lira.  Duffleld. 
The  vice  chancellor  decided  that  the  gift  was 
not  CMnpleta,  because  die  dellvoy  was  not 
complete  as  a  gift  inter  vivos.  Bnt,  in  the 
house  of  kirds.  Lord  Eldon,  afttr  dtisc  the 
authoritleat  obswred;  **Lerd  JBbudwieke  Is 
clearly  of  (pinion  that  the  dcUvary  of  •  bead 
as  a  q»eclBlty  would  do;  and  If;  tho^  llie 
debt  Is  weU  glveo  by  tha  deUvety  oC  tiM 
bond,  the  next  question  Is,  what  ara  «»  to 
d»  witb  the  other  securities  wtatata  are,  or 
not,  deUvered  over?  In  the  premt  case^  the 
bead,  tbe  assignment,  the  covenant,  and  all 
the  deeds  are  ddtvered  anr  in  each  a  man- 
ner that  the  represMitotivee  of  tits  doaor 
coBld  mtf  get  at  them;  and  the  qasatkn  Is, 
whether,  ceaetderlng  the  difference  betweca 
an  tiMKriute  estate  in  land  and  a  martoM 
the  same  prlncipte  does  not  apply  in  the  case 
of  a  mortgsge  aa  In  the  case  of  a  bond.  Up- 
OD  the  whol^  then,  I  uta  at  opinion  ttat  the 
dcfflvwy  of  tibese  secaritles  la  a  good  donatio 
mortis  causa,  as  raising  a  tmst  by  operatioa 
of  law,  and  that,  as  so  raising  a  tmst  hy  op- 
eration <a  law,  they  are  not  wItUn  this  piD> 
visions  of  the  statute  of  ftaoda.**  Bap.  Left 
p.  19. 

This  G^brated  case  of  Dnffl^d  t.  Bllvres 
Is  regarded  as  the  turning  point  la  the  Eng- 
llah  law  of  property  snsceivtlble  of  ddivoy, 
and  Lord  Hardwi(±e's  distinction  between 
"the  drilrery  of  property  and  the  ddlvery  of 
its  evidence  haa  assuredly  lost  Its  polnL"  3 
Schooler,  Pers.  Fropi  p.  116.  Efewltt  v.  Kaye 
(186^  L.  B.  6  E4.  198,  recognises  the  printi- 
ple  that  **when  a  man  on  his  deatlfted  gives 
to  another  an  Instrument,  such  as  a  bond  or 
promissory  note,  or  an  L  O.  he  gives  a 
chose  in  action  and  the  deUvery  of  the  In- 
strument confers  upon  the  donee  all  tbe  rl^its 
to  the  chose  In  action  arising  ont  of  the  In- 
Btmment."  Tbit  court  approved  of  tbe  doc- 
trine laid  down  la  Amis  v.  Witt.  S3  Bc«t.  61d. 

The  last  English  case  that  we  have  beea 
able  to  find  Is  Robson  v.  HamUton  [ISdl]  2. 
Oh.  C60.  Joseph  Babsob  beqneathed  and 
gave  to  his  nephew  Joseph  Bobsen  his  old 
mahogany  desk,  **wlth  the  contents  tfaaeof," 
and  made  other  disposition  of  hto  other  proiK 
erty.  The  desk  was  fbnnd  to  contain  notes, 
bankers'  deposit  receipts,  and  ualadiwsed 
checks  to  the  order  of  the  testator.  The 
court  goBtained  the  gift  of  the  desk  with  its 
contents,  exc^t  the  key  to  a  tin  box,  and 
adverted  upon  the  dtaadvaatage  to  mea  tn 
mnklng  bequests  of  that  kind,  and  th«i  said: 
"But  in  thla  case,  as  I  have  said,  I  tliiidc 
that  tbe  words  the  testator  has  oaed  are 
strong  enough,  and,  pn^perly  construed, 
ought  to  be  behU  to  Include  aU  the  cdioaes  In 
action.  The  choses  In  action.  If  any  distlne^ 
tloB  la  to  be  taken,  are  such  aa  could  have 
been  given  tqr  the  testator  by  mere  delivery 
as  a  donatio  mords  cansa.  la  that  case  tlie 
indorsement  of  the  executors  wooM  be  re- 
quired, and  In  this  case  the  Indnwiii— I  of 
the  executors  will  alao  be-  icqutaed.  TUs 
last  ewpnsBleo  ftom  ttia  coast  at  MV>"to  *>t 
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Borland  to  mMmtm  of  tin  deretopment  of 
the  Jaw  lit  ibaM  oeunlvy  r^poD  the  Biibject  ol 
flftfCB'  cBion  mwtta.  It  Is  only  cited  ai  an 
liutanoe-  of  tiio  growtlr  of  the-  doctrine  pen- 
ndctlnf  (IftB  at  dneao  ta  aetloii. 

CbanceUM  Kont,  about  tin  same-  time  tbat 
fiord  BldsD  decided  Dufltetd  T.  HIw«8,  wrote 
tbftt  the  dtoHnetlen  mate  by  Lord  Han*, 
wicke  between  bonds  and  bUl»  of  Mcban^re, 
pomlBBory  netmi  and  oUmt  dnees  In  so- 
Han,  **aeHn8  now  to  be  exploded  In  tMreoan- 
tiT,  and  titer  *n  couMend  [noper*  arib- 
Jeeta  of  s  valid  donatlea  eaoaa  mortin  aa 
weU  av  Inter  vlToa^*"  »  Koit^  Ooum  41ft. 
One>  of  tbe  earUeat  eqilofdaDB  wa»  te  WeUe- 
Vk.  macksr,  8  Bfab  88%  wbaa,  to  1811,  It  wa» 
daeWcd  tbat  wbexe-  ti  beoA  was;  deltrwad  by 
ttae  Aonor  to  bto  toat  UlnBa  to  bto  wifo^  for 
the  nee  of  a  tUrd  permn,  It  waa  a  Rood  do>- 
natlo  caoaa  mertlai.  Seei  alaai.  2.  SUarb.  Pera. 
A  PrapL  682.  Staiw,  G.  J.,  foltamd  ttae 
doctrine  of  Seat  In  PaiMi  t.  Stan^  M  Pick. 
IMi  and  Seedons  r.  ifioseleri  *  Cutbc.  87. 
^nw  prtaidple  taas  aiao  beeD  reeogidaed  by 
Bngliah  text  wrHera.  WllUama  o»  Bxcoo*- 
tmta  aaya  bank  notaa  may  ba  ttio  aabjbct  of 
a  donntto  morUa  cenaa,  becaoae  the  pn^orty 
to  txaariened  tagr  the  ddWery;  and,  on  tbe 
flame  pHadvim,  all  neffottoUe-  Inetramentt- 
wMeta.  require  netblng.  more  than  delivery  ta 
BIM>  to  ttae  dimee  ttae  money  aeenrad  ^ 
tben  may  b»  ttae  Bub^ecta  «f  doaatlom  mor- 
tto  oanaa.  1  WllUaau,  Eto'Ea,  p.  809;  Bop. 
Lec  g.  18k  and  caaea  i^ed.  Stray,  wben  lie 
w«ote  ta  18K,  dontatod.  tte  aotnriMaa  of  ttaa 
doctrine  of  Ward  r.  Tamer,  to  tbe  effect 
tli^  a  promtoaory  nota  or  bill  of  ercbanye 
not  payable  to  bearer,  or  todonnd  In  btonk, 
cannot  take  effect  aa  a  donastto  mortlfl  eanni. 
iBasmneh  as  no  peopaty  tbceeto  oould  paaa 
tagr  ttact  delivery  of  ttaa-  Inetnuaoit,  and  boldly 
aald  tbat  ttae  doctrine  no  leicev  prevaUa; 
that,  wtaevft.  a  deUvoiy  win  not  exeento  a 
complete  ftft  tatw  vivos,  it  cannot  create  a 
donatio  mortto  eam%  becanae  U  wouM  not 
prevent  tbe  property  from  veodns'  la  tbe  ez> 
eentor;  and  av  a  ooort  of  equity  wUi  not, 
inter  vivos,  compel  a  party  to  compieto-  Mb 
gift,  ao  it  will  not  compel  ttae  eneootor  to 
couideto  tbft  sift  of  bto  taatetoc  On  the 
cmtrary,  the  doetiloe  now  eatabUabed  by 
the  talsbaat  antboilty  to  tbat  eoarte  of  etial- 
ty  do  not  oonrtder  ttae  Interest  aa  completely 
Teated  ta  tlw  dmiee,  bat  treat  tbe  deUver7 
of  the  lostramcat  aa  cicatins  a  trust  for  tbo 
donee  to  be  ewftirawl  ta  eqiiUy.  Btory*  Bd* 
Jnr.  004. 

It  bting  dear  now  tbat,  ondcr  ttae-  prog- 
reaa  of  admtalalxatlfm  of  prtndplea  of  cqnk 
1y,  glfta  causa  mortto  may  be  made  of  Incor^ 
poreal  aa  wdl  aa  corporeal  cbattela^  and  of 
cboeee  In  action  geaeraUy,  we  mnat  examine 
tbe  daaa-  of  property  ta  ttato  casor-nunely, 
national  bank  rtiarea,— and  oteerve  wtaediar 
or  not  ttaey  are  to  be  treated  aa  upoa  any 
dlffennt  plane  than  tbat  occupied  by  atauea 
ct  stock  gtwerally.  Aa  wUl  be  seen  by  the 
atetenMut  of  ttae  facta,  ttae  certificates  deliv- 


ered to  Andy  weie  Isnicd  ta  the  dban's  name, 
and  cocb  certlfieate  contained  tiie  words 
"transrerable  only  by  him  or  his  attorney  oa. 
the  book*  of  the  bank  on  the  fnrrender  oT 
this  certlfieata"  Tbe-  by-laws  of  the  bank 
also  required  a  transfer  on  tbe  books.  Tbe 
Rerteed  Stotulee  of  the  United  Statea  (aec* 
tlea  513«f  provMe  aa  follows:  "The  capital 
stock  oi  eaeh  aaaoclatton  shall  be  divided 
Into  abaves-  of  one  hundred  dollars  eatdi,  and 
bO' deemed  pereeaal  propetiy,  and  transferred 
on  the  books  of  the  aaaoctotlon  in  aucta  man- 
ner- as  may  be  prescribed  by  the  by-la  we  or 
flvdelea  of  aaaoetotUm.  Evcsy  person  becom- 
Ibc  a  AuetatMer  sndr  tEanarer,  dull,  in 
p»oportlen  to  bto-  afaareo  sDCcesd  to  all  the 
rtghto  and  llabUkioa  of  the  prior  bolder  of 
such  Bhsreek"  Ho  wrMng  ta&vlnc  passed  at 
all  between  the  parttea,  donor  and  donee, 
and  DO  transfer  on  the  books  taavlng  bera 
naadok  wo  must  look  at  the  {sindples  and  ao- 
thoritlea  bearing  vgoa,  th*  direct  point  ta- 
votoed. 

It  waa  faeU  In  Slaymaker  v.  Bank,  16  Pa. 
St.  373,  tbat  shares  of  atoek  are,  in  commer- 
cial usages,  regarded  aa  chosea  la  action,  and 
the  ccrtUcatea  acs  eridenee  of  title  of 
the  holder  to  tbemi  Now,  a  cheae  ta  actlMt 
to  taeorpoffcal  and.  Incapable  af  deliv«T 
CBpt  I9-  aymboL  We-grant  that  It  to  easen- 
ttoi  to  the  validity  of  a  gift  that  it  should  be 
eaMCUtod*  bnt,  wtaase  the  natnreof  the  proj^ 
«ty  given,  to  incapabto  of  maonal  delivery, 
a  driivny  of  the  symbol  which  repreaente  it 
to- the- only  way  to  raccute  the  gift  Tbtaigs 
Inoerporeal,  says  acfaoaler,  ta  a  learned  ra- 
vtow  of  gifts  causa  mortis,  wwe  not  contem- 
plated by  tbe  earlier  angltob  inriato  at  all, 
but  when,  ta  tbe  oetmmcacial  world,  UUs  and 
notes  acquired  a  standing  before  the  courts, 
"delivery  of  the  wrlttas  with  or  wttbout  In- 
dorsem«tt,  bseame  tlie  mto  of  toantfer." 
SQUltable  assignments  are  now  thoco uglily 
raeognlzed  ta  tbe  law,  and.  as  a  eoaasquaice, 
gifts  that)  would  have  failed  long  ago  ta 
Bnglaad  baeause  of  imperfect  delivery  may 
be  now  uphdd  by  the  aid  of  a  conrt  of  equi- 
ty, a  Scbouler,  Poa,  Pn^  t  72  et  aeit; 
'Ibomt:  aifto,  |  273  et  aeq,  la  Ctrover  v. 
Qiover  (1887)  21  Pick.  261.  It.  waa  decided 
that  a  valid  gift  conld  be  made  tater  'rivoi 
of  a  promissory  note  payabto  to  tbe  order  ot 
tbe  doner,  wittaout  Indotsement  by  talm  or 
ottaer  writing.  The  KoKUsh  cases  referred  to 
heretofore  are  ottoL  In  tbo  opinion  of  tbe  court, 
and  lATd  Hardwlcke'a  opinions  referred 
to  ta  the  foUewtaft  lanipuge:  "Tbe  leading 
caae  on  Otis  point  to  tbat  of  SCUler  v.  MUlw, 
8  P.  Wms,  360,  ta  which  It  was  held  tbat  the 
gift  of  a  note,  botas  a  mere  choae  ta  actlwi, 
could  not  take  effect  as  a  donation  mortto 
causa,  because  no  property  therein  could 
pasa  by  d^very,  and  an.  action  hereon  muat 
be  sued  in  the  name  of  ttae  executor.  But 
ta  SneHgrove  v.  Bally,  S  Atk.  214,  Lord 
Hardwlcke  decided  tbat  ttae  gift  and  ddlvery 
over  of  a  btrnd  were  good  as  a  donation  mortto 
causa,  on  ttae  ground  tbat  an  equiteble  asr. 
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Blgnmait  of  the  bond  wu  nifflclent.  It 
BeemB  to  be  -very  difficult  to  reconcile  tbese 
two  casea  The  dlatlnctlon  suggested  b7 
hoTtl  Hardwlcke  In  the  case  of  Ward  t.  Tur- 
ner, 2  Ves.  Sr.  4S1,  In  which  be  adheres  to 
tbe  decision  In  Ssellgrore  t.  Bally,  la  tech- 
nical, and,  to  my  mind,  unsatisfactory,  and 
certainly  has  no  application  to  our  laws, 
which  place  bonds  and  other  securities  on 
the  same  footing.  We  cannot,  therefore,  adopt 
both  decisions  without  manifest  biconsbit- 
ency;  and  we  think,  for  the  reasons  already 
stated,  that  the  decMon  In  Snellgrove  t.  Bal- 
ly la  supported  by  the  better  reasons,  and 
Is  more  conftMmiable  to  general  principles 
and  the  modem  dedalona  In  respect  to  eq- 
uitable asBlgnmentB.  We  are  therefore  of 
the  opinion  that  tbe  gift  of  the  note  of  band 
in  question  la  valid."  In  Camp's  Appeal 
(1869)  36  Conn.  88,  tt  was  decided  that 
choses  in  action,  tbe  title  to  which  passes 
by  dellTery,  may  be  the  sabject  a  gift,  as 
weM  as  any  other  specieB  of  property,  and 
the  court  said:  "Whatever  may  be  said  or 
thought  of  the  propriety  of  tbe  law,  It  is  w«U 
settled  by  the  modem  authorities  that  choses 
in  action  not  negotiable,  and  negotiabte  pa- 
per not  indorsed,  may  be  the  subject,  of  a 
gift,  and  that  a  delivery  which  vests  in  the 
dcnee  the  equitable  title  is  sufficient  without 
a  complete  transfer  of  the  legal  title;  In  this 
respect  a  title  by  gift  Is  not  dlstlngolshable 
from  a  title  by  purchase  for  a  valuable  con- 
sideration, and,  when  the  claims  of  cred- 
itors do  not  Intttflere  to  affect  Its  validity, 
sndi  a  title  will  be  recognized  and  protected 
in  the  same  manner  and  to  the  same  ratmt 
as  a  title  by  sale."  In  TilUnhast  v.  Wheaton 
(R.  I.;  1867)  6  Am.  Kep.  621,  the  deUveiy  of 
a  savings  bank  pass  book  conteinlng  entries 
by  tbe  officers  of  tbe  bank  (tf  the  amounts  de> 
ported  by  a  deceased's  wlf^  with  a  panrf  gift 
of  the  same  by  her  husband  on  his  deathbed, 
was  a  good  gift  causa  mortis  of  tihe  money 
deposited  in  tbe  bank.  The  court  then  said 
that  In  tiie  more  recent  English  dedskms  tbe 
strictness  of  the  ancient  role  was  relaxed, 
and  the  gift  was  sustained.  The  courts  of 
Kentucky  (Stevenson's  Adm'r  v.  King,  SO  Am. 
Bep.  172)  have  recently  followed  the  modem 
doctrine.  A  Mrs.  Stevenson  selected  John 
King  as  ber  ag^it,  and,  when  she  died.  King 
bad  In  hia  possession  a  note  and  some  county 
bonds,  the  bonds  payable  to  bearer,  and  tbe 
note  Indorsed  In  blank.  On  the  day  before 
Bfrs.  Stevenson  died,  she  told  her  mother 
that  she  gave  ber  property  to  her,  and  she 
delivered  a  paper  to  ba  mother,  telling  her 
that  this  paper  was  to  show  tbe  property  she 
had  at  Louisville,  snd  to  get  her  money  on 
the  paper.  The  paper  was  the  lettw  from 
the  ag^  King,  containing  a  statement  of  ttte 
prcq^wty  in  his  possesdcm  belonging  to  Mrs. 
StevttUHm.  The  contention  was  In  part  In 
that  case  that,  in  order  to  make  such  a  gift 
of  a  note  or  bond,  it  must  be  dellvored 
passing  manuaUy  from  the  possession  of  tbe 
one  to  the  other;  but  the  court  held  that  tbe 


delivery  required  "must  be  according  to  the 
natnro  of  the  thing,  and  usually  that  meau 
according  to  the  pl]^ical  nature  of  tbe  thing 
to  be  deUvered.  •  •  •  Now,  win  It  bo 
insisted,  under  the  moro  modem  authorities, 
that  an  actual  delivery  of  the  chose  in  ac- 
tion to  the  donee  will  not  notstitute  a  glftT 
We  think  ndt"  He  earlier  cases  are  re- 
viewed in  this  opinion,  and  tbe  gift  of  the 
note  and  bonds  was  held  to  be  good.  In  Hill 
V.  Stevenson  (1873)  63  Me.  364,  a  d^very  to 
a  donee  of  a  savings  bank  book,  c<aitalnlng 
entries  of  deposits  to  the  credit  of  tbe  donor, 
with  the  intent  to  give  the  donee  tbe  d^MSitB 
represented  by  tbe  bocft,  was  held  to  be  a 
good  delivery,  as  vesting  an  equitable  tltte  la 
the  donee  without  assignment.  See.  also. 
Dmke  v.  Helken,  61  Oal.  346;  Westerlo  v. 
De  Witt,  36  N.  Y.  340;  3  Bedf.  WUla,  336. 

Although  some  writers  of  recent  date  dis- 
approve of  tbe  doctrine  which  sustains  gifto 
causa  mortis  of  stock  In  a  bank  by  mere 
manual  d^very  of  the  certificate,  yet  there 
is  a  recognition  that  such  glfte  made  are 
upheld  where  s  complete  equitable  title 
vests  in  the  donee,  and  where  the  evidence 
shows  that  It  was  plainly  the  Intmt  of  tbe 
donor  to  make  the  gift.  This  principle  is 
recognised  in  Ororer  t.  Orover,  heretofore 
dted;  also,  in  Bates  r.  Konpton.  7  Orsy, 
882,  and  In  the  following  cases:  Allerton  v. 
Lang.  10  Bosw.  862;  Penfleld  t.  Thayer,  2 
B.  D.  Smltt^  806;  and.  Indeed,  it  was 
thought  It  was  recognised  by  Lord  Hard- 
wlcke himself  In  Sndlgrove  v.  Bally,  eritt- 
dsed  In  Grorer  t.  Gnver.  Pomeroy,  after 
laying  down  the  modem  rale  that  all  tilings 
In  action  '*whlch  consist  of  tbe  promises  or 
undertakings  of  third  parties,  not  tbe  donor 
hlnuelf,  of  which  the  legal  or  equitable  title 
can  pass  by  delivery,  msy  be  the  subjects 
'of  a  valid  gift,'*  says,  in  a  note:  "It  is  held 
In  England  that  shares  of  stodE  are  not 
capable  of  bdng  the  sabJectrmatteF  of  a 
valid  donation,  because  no  title  can  be  trans- 
ferred by  d^veiy;  no  title  can  pass  except 
by  transfer  on  the  company's  own  books. 
Under  the  law  of  this  Gonntry  with  re* 
spect  to  the  title  of  the  ssslgnee  before 
transfer  Is  made  In  the  company's  books, 
there  seems  to  be  no  reason  why  a  cotlfl- 
cate  of  stock  may  not  be  fbe  subject  of  a 
valid  gift,  certainly  If  It  has  been  Indoned 
In  Uank;  but,  In  my  oplnltm,  sndi  indorse- 
ment Is  not  necwsaiy."  8  Pom.  Eq.  Jnr.  i 
1148;  1  Ucr.  Priv.  Corp.  i  197.  In  Orymes 
V.  Hone,  49  N.  T.  17,  the  court  sustained  a 
gift  causa  mortis  of  bank  stocl^  wbwe  there 
was  no  delivery  of  the  certificate^  and  no 
transfer  on  tbe  books,  but  an  assignment 
In  writing  of  the  shares,  tt  was  held  that 
delivery  of  the  certificates  without  a  trans- 
fer on  the  books  of  the  bsnk  would  have 
made  no  mmre  than  an  equitable  title  against 
tbe  bank,  but  would  have  given  a  l^al  title 
as  against  the  assignor,  and  that  the  repre- 
sentatives of  the  donor  became  trus^eea  for 
tbe  donee  by  operation  ot  law  to  make  the 
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gift  effectual.  Id  Walsb  t.  Sexton.  65  Barb. 
2S1,  a  woman,  appralienduig  death,  gave 
soma  cortiflcates  of  stock  In  a  railroad  to 
her  huBband.  The  certlflcates,  on  their  face^ 
were  transferable  only  by  ba  or  ber  atto> 
n^  oa  the  bo(^  of  the  oompany  on  nirrender 
of  the  cerdflcatea.  There  was  do  transfer, 
and  no  power  of  attorney  was  signed.  The 
fflft  waa  sustained  npon  the  authority  of  West- 
erto  T.  De  Witt.  86  N.  Y.  345.  Westerlo  t.  De 
Witt  (1867)  la  generally  dted,  and  bears  dose* 
1y  upon  the  case  at  bar.  The  donw,  appre- 
hending q^eedy  death,  told  the  plaintiff  to 
bring  her  a  roll  of  paper  from  the  pocket  of 
one  of  her  dresses.  She  ttxik  the  roll,  and  gave 
It  to  the  plaintiff.  There  waa  In  the  roll  a  cmv 
tlflcata  of  deposit  for  91.500.  After  the  gift, 
the  donee  letamed  the  paroti  to  the  pocket 
of  the  dress,  as  directed  by  the  donor  be- 
fore her  death.  The  donor  left  a  last  will 
and  testament,  In  which  she  bequeathed  to 
Uie  plaintiff  the  legacy  ot  a  ttionaand  dol- 
lars and  the  dress  In  which  the  parcel  was 
placed.  The  plaintiff  doubted  whether  the 
certificate  was  Intended  for  her.  She  was 
advised  "Qiat  she  could  not  recorer  It  In 
law.  There  wwe  other  facte  and  circum- 
stances not  necessary  to  here  recapitulate 
The  court  of  appeals,  by  Hunt,  J.,  sustained 
the  gift,  upon  the  gromid  that  It  waa  quite 
clear  that  In  apprehension  of  death,  or 
amoiuc  the  living,  Ow  gift  of  a  mor^sage 
or  an  Indorsed  note  may  be  effected  by  a 
simple  delivery  of  tin  secarllTi  and  tiiat 
Mra.  Clinton  did  not  expect  or  Intoid  to  re- 
tain any  contnd  over  the  possesion  of  the 
money  or  security  i^ter  the  date  of  the  de- 
livery. The  security  was  placed  upon  the 
auue  footli^  as  the  money,  and  both  woe 
hdd  to  be  susceptible  of  being  presented 
as  a  gift  by  deUvery.  "It  is  Impossible" 
■aid  the  court,  **to  apply  any  rule  which 
would  make  this  a  ralld  gift  as  to  the  mon- 
ey, and  invalid  as  to  the  certificate.  They 
must  stand  or  fall  together."  In  Com.  v. 
Gnmpton  (1800)  187  Pa.  St  188,  2f)  Aa  417, 
the  donor  there  delivered  a  box  containing  a 
government  bond  and  certificates  of  rail- 
road stock,  with  the  Intent  to  give  the  se- 
cnrlties  to  tiie  defendant,  nie  court  passed 
npon  ttie  direct  question  of  whether  the  tell- 
nre  to  make  a  formal  written  transfer  would 
d^eat  the  purpose  of  the  donor.  It  was 
treated  as  weU  setUed  that  a  valid  gift  ot 
nonnegotiable  securities  may  be  made  1^ 
delivery  of  them  to  the  d<mee,  without  as- 
idg&ment  or  indorsement  In  writing;  and, 
to  susteln  tiiat  proposition,  the  court  dto 
V.  Tuckw,  ft  Bin.  866;  and  Llcey  v. 
Llcey,  7  Pft.  St  2(KL  "The  shares  of  stock 
are  choses  in  action*  and  the  certlflcates  evi- 
doace  of  the  tMe  to  them.  Why  may  not  a 
d^very  of  certUcatea,  coupled  with  words 
of  absolote  and  present  gift  invest  the 
d<mee  with  an  equlteble  tlOe  to  the  stock, 
which  the  donor  or  a  voluntew  cannot  suc- 
cessfully assail.  A  stockholder  may  clotbe 
anothw  with  the  complete  equitable  title  to 


his  stock,  without  compliance  with  the 
forms  printed  by  the  corporation."  In  Cook 
V.  Lum,  55  N.  J.  Law,  378.  26  Aa  803,  It  is 
recognized  that  things  in  action  may  be 
given  by  a  surrender  to  the  donee  of  the 
donor's  voucher  of  right  or  title,  altboueb 
the  gift  was  in  tliat  case,  on  the  facte,  held 
invalid.  So  does  Tiedeman  on  Bqulty  Juris- 
prndence  (section  859)  uphold  gtfte  of  choses 
In  action.  Brantl.  Pers.  Prop.  {  citing 
Pomeroy'a  opinion  in  his  note.  Lowell  on 
Transfers  (sections  43  and  109)  lays  down 
the  rule  that  certificate  Is  a  muniment 
of  title,  and  a  delivery  of  the  cwtiflcates, 
like  a  deUvery  ot  the  title  deeda  in  England, 
may  be  evidence  of  an  Intention  to  transfer 
the  property  they  represent;  and,  on  the 
same  prindple,  the  delivery  of  a  cortiflcato 
of  stock  may  be  a  good  draatlo  cansa  mor^ 
tla,  althongh  no  transfer  of  the  stock  Is  ex- 
ecuted." Beed  T.  Gopeland,  00  Oonn.  472. 
Promissory  notes,  with  <nr  without  Indorse- 
ments, If  delivered,  may  be  good  gUte  causa 
mortis.  Orosw.  Bx'n  A  Adm'rs,  |  921; 
Vendor  v.  Boach,  78  GaL  61^  16  Pac.  SS4. 
Tho  delivery  of  the  certUlcatea  being  In- 
tended  as  a  of  the  stork,  the  donor  did 
all  that  was  required  to  p<iss  an  ownership, 
especially  aa  there  was  no  blank  assign- 
ment on  the  back,  and  no  attorney  present 
to  draw  one  The  authorities  above  cited 
permit  the  drcnmstances  surrounding  the 
actors  to  be  considered.  Ttiomaa'  Adm'r  v. 
Lewis  (Ya.)  15  8.  B.  889. 

The  view  that  a  delivery  of  the  shares  to 
Andy  without  writing  or  transfer  on  tlie 
Itooks  iB  good,  la  also  in  direct  harnHmy 
wiUi  Basket  v.  Hasseli,  supra,  where  it  was 
regarded  as  unqucstioDable  that  a  delivery 
of  the  certificate  of  d^mslt  Involved  here- 
in to  the  donee,  wltlMut  an  Indonement, 
would  have  transferred  the  whde  title  and 
interest  of  the  d<mor  in  the  fund  re^esent- 
ed  by  It,  and  might  have  been  valid  as  a 
donatio  cansa  mortis.  And  we  here  observe 
that,  as  the  doctrine  of  the  supreme  court 
In  this  oft  referred  to  case  seems,  upon  ap- 
pellant's theory,  to  contract  the  common- 
law  deflnlti<nis  of  the  character  of  the  c<hi- 
dltt<ms  attached  to  a  deUvery,  yet  upon  this 
pc^nt— that  choses  In  action  may  be  given 
causa  mwtia— we  find  tliat  great  tribunal 
expanding  the  original  English  definitions  so 
as  to  include  not  only  choses  In  actlMi  goi- 
erally,  but  those  which,  by  ddlvery,  conced- 
edly  passed  but  an  equlteble  title  against 
all,  except  between  the  parties  themselves. 
Thwnpson.  in  his  Gommenteries  <m  Private , 
OorpotaUois,  upholds  a  gift  of  stock  by  a 
delivery  of  the  certificates,  and  cites  Bas- 
ket T.  Hasseli,  supra,  to  sustain  his  text,  and 
lays  It  down  "that,  In  conframlty  with  this 
doctrine.  It  has  been  oftw  held  that  a  val- 
id gift  of  nramegotlable  securities. may  be 
made  13ie  deUvery  of  them  to  the  donee 
without  an  assignment  or  Indorsemoit  In 
writing.  This  principle  has  been  applied  tc 
notest  bonds,  stocks,  certificates  of  d^kosit 
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aad  Ufa  Innrance  policies.  *  *  *  So, 
also,  It  hBM  been  beUl  that  a  valid  gift.  In 
view  of  desth,  of  corporate  stocks,  may  Iw 
made  by  a  simple  delivery  of  the  certiflcates 
wltb  the  Intent  to  transfer  tbe  stocksi,  evea 
thougli  the  c«tiflcatea  oa.  thatt  face  an 
made  'transferable  only  by  ber  or  bis'  sAtor^ 
ney  on  surrender  of  ttils  certlflxtata;'  though, 
as  already  seen,  a  gift  of  sbares  nuty  be  kb- 
cuted  by  a  transfer  on  the  bcMks  wlttaont  ■ 
delivery  of  the  oertifleata."   Section  2300u 

The  argnment  that  national  bank  shares 
stand  npon  a  dUferait  footing  Is  not  tens* 
ble,  for  It  wa»  held  In  Johnston  v.  Laflln, 
103  U.  S.  800^  that^  when  ai  certiflcata  of 
stock  in  a  national  bank  was  ddlvered  (wltb 
a  blank  power  of  attorney  Indorsed  aa  be- 
tween the  parties  theretc^  the  title  to  the 
sbaras  then  pisa«U  the  right  to  the  share* 
thea  vested  In  the  pwetaaaer.  "Tike  entry," 
said  the  court;  "of  the  transaction  oa  tna 
books  of:  tb*  bank,  where  stoek  la  sold,  is  re* 
quired,  not  for  the  translation  of  the  title, 
but  for  the  protection  of  the  parties  dealing 
with-  the  bank,  and  to  maMe  it  to  know  who 
are  Its  skockholdeni  entitled  to  vote  at  their 
meetings,  and  receiving  dlTidenda  when  de- 
clared. *  *  •  Purchasara  and  creditors; 
in  the  absenoe'  of  other  knowledge,  are  only 
bound  to  look  to  the  books  of  registry  of  the 
bank.  But.  as  between  the  parties  to  a  sale, 
it  iB  enough  that  the  certidcate  Is  delivered 
with  authority  to  the  purchase,  or  any  one 
be  may  name,  to  transfer  It  on  the  books  of 
the  company,  and  the  prices  paid."  And, 
again:  "The  transferability  of  shares  in  the 
national  banks  Is  not  governed  by  different 
rules  from  those  which  are  ordinarily  ap- 
plied to  the  transfer  of  shares  in  other  cor- 
porate bodies."  In  McNeU  v.  Bank,  46  N. 
7.  325,  the  delivery  of  a  certificate  with  the 
assignment  and  power  indorsed  was  held  to 
psss  the  entire  title,  legal  and  equitable,  in 
the  shares  of  a  national  bank,  notwlthstandr 
Ing  that,  by  the  terms  of  the  charter  or  by- 
laws, the  stock  was  declared  transferable 
only  on  its  books.  "Such  by-laws,"  said  the 
court,  "do  not  Incapacitate  the  shareholder 
from  parting  with  his  Interest,  and  that  his 
assignment,  not  on  the  books,  p:uiaes  the  en- 
tire legal  title  to  the  stock,  subject  onlv  tn 
each  Hens  as  the  corporation  may  have  upon 
lt,and  exceptthe  right  (tfvotingat elections," 
etc.  Judge  Thompson,  in  his  usual  vigorous 
style,  discusses  the  doctrine  of  distinguish- 
ing between  the  legal  and  equitable  owner- 
sldp  of  stock  where  the  delivery  of  the  cer- 
tificate Is  had,  and  approves  that  part  of 
the  opinion  of  Judge  Rapallo  in  the  case  last 
cited,  and  concludes  viith  the  following  ob- 
servations of  his  own:  "So,  the  legal  own«r 
of  shares  In  a  corporation  Is  the  owner  In 
whose  name  the  siiares  stand  on  the  books 
of  the  corporation;  whereas  the  equitable 
owner  Is  the  one  who,  being  the  beneficiary, 
— taiat  is,  the  real  owner.'-is  not  registered 
as-  sncb  on  the  corporate  books,  and  who 
must,  if  the  corporation  refuses  so  to  regis- 


ter him,  go  Into  a  court  of  sqnlty  to  compel 
them  to  do  80.  The  real  meaning-  Is  that 
his  title  is  complete  as  against  weryliody 
but  th6  oorporattDD  its^,  and  those  who 
have  a  superior  right  tie  have  the  corpora- 
tion make  the  txanafer  to-  thana"  Tfeampi 
Corpw  I  2303. 

We  are  therefore  of  opinion  that  it  was 
not  indlspeaaable  to  the  -v^dltar  of  tibe  trans- 
fer of  the  stock  In  question,  by  our  statntes 
or  the  law  generaUy,  that  thNe  should  liave 
been  any  writing  on  the  backs  of  tlie  certif- 
loateSr  and  that  an  equitable  title  passed  to 
Andy.  This  eqult8t>le  title  gave  Andy  foil 
right  to  the  stock,  and  equity  wUl  afford 
him  the  means  of  oMaiataig  tb*  posssoston  of 
that  incwpsre^  subject  of  ^ft,— stock  Itself. 
The  intoit  havi^  calsted  in  Judge  Davis' 
mind  to  maka  the  gift,  and  the  stock,  oertlf- 
IcaAes  haTlBff  been  d^vered,  the  legal  title 
was  complete  ae  between  Andy  and  his  uncle, 
subject  always,  of  course,  to  revocatioa  or 
to  the  Inherent  conditlsna  In  gifts  causa 
mortia  We  need  not  aauMtit  tbe  attitude 
of  third  parties  or  crediton^  becaase  none 
have  appeared  In  this  case;.  The  donee, 
therefore,  having  an  elynitabla  title  and  a  le- 
gal right,  may  enft>ree  that  right  by  tlw  aid 
of  equity.  Many  of  the  cases  beretofofe 
cited  or  where  courts  have  extended  their 
aid  to  n^ve  effect  to  gifts  causa  mortis.  1 
Story,  fiqu  Jur.  607  et  seti. 

Passing,  to  lite-  point  of  dominl<ni  and  con- 
tooi,  tlw  authorities  hold;  without  mneh  caa- 
fliet,  in  reeent  dedstonsi  that  tbe  delireiy  ia 
a  diose  in  action  as  a  gift  must  be  such  as  to 
vest  la  the  donee  the  eqnitabie  tld^  and  to 
diveet  the  deoor  of  all  present  contzol  and  do- 
minion., always,  of  course,  vpoa.  tbe  recognis- 
ed condition  la  cases  of  a  gift  causa  mortis; 
and  tliat  a  dellveiy  which  does  not  confer 
upon  tbe  donee-  the  pres^  rl^  to  vedDCe 
the  fund  Into  poesession,  by  enfucing  the 
obligation,  according  to  Its  terms,  will  not 
suffice.  As  we  hare  seoi.  the  Intent  at  Judge 
Davis  wa»  complete  in  this  case,  and  the  de- 
livery pQ»ed  to  t3»  donee  tbe  equitable  title. 
Thus  did  the  gift  possess  tbe  aU-impartant 
qualities  of  depdvlng  the  donor  of  all  control 
and  dominion  over  tb*  pniMrty;  and  thm 
was  the  right  conferred  npon  Andy  to  have 
compelled  a  transfer  on  the  books  of  the  bank 
of  the  stock  to  hfkn.  Und^  oar  vlcnr  of  the  tas- 
thntny  ot  the  wonda  ettokea  ^  SoAge  Davis 
subsequent  ts  tbs  gift.  It  la  muaeccHsary  to  dis- 
cuss whether  or  not  there  was  any  Umitatkm 
or  snspoiBion  of  this  ri^tt  conferred  iqion 
Andy  by  the  donor,  although,  as  sadd.  eran:  up- 
on appellant's  theory  we  doubt  if-  tboe  was 
other  than  the  law  Inqillca  In  sll  gifts  cassa 
mortis.  No  writing  wa»  nsmssBryv  as  said  be- 
fore, to  p»fect  the  dellvei7,  batr  tfar  omission 
of  this  ceremony  does  not  lead  to  the  conclo- 
slon  that  the  transaction  is  invalidated,  on  tha 
ground  that,  by  its  omission,  toe-dcmor  was  de- 
prived of  the  control  and  dominion.  The  donor 
had  parted,  and  intended  to  part,  with  the  mu- 
nipittsto  of  title  to  the  sbares  ia  tlw  hank,  and 
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tlius  msaeaOeni  tli»  ceEttflcatea  wfaMi  were 
Deceasat^  to  obtain  a  tianster  on  tbe  books 
of  the  bank.  Did  Jodge  Darte,  howerer,  er- 
erdse  any  docUnloD  and  control  after  the  date 
of  the  gift?  The  facts  and  eIrcumstanceH,  aa 
apparut  far  the  statesMO*  preceding  thla 
opinion,  show  that  his  nephew  voted  9Q0 
diaxea  ot  stock  far  the  decedent  for  director, 
at  the  regular  stockholdeiB'  meedng,  Janoarr 
14,  1890.  The  bolder  of  tbts  proxy  merer 
ooaTeased  with  Judge  Davis  r^ardtaig  the 
same.  It  was  g&vMt  to  the  h(4der  by  Andy, 
and  the  facta  all  go  to  show  that  from  the 
time  Judge  Davis  ezecnted  the  prosy,  which, 
antedated  the  gift  seme  three  days;  be  never 
WHS  at  the  bank  or  took  any  part  in  Ita  man- 
agraient  or  aCbfrSb  At  the  tbne  €t  the  meefe- 
lag,  he  was  sick  and  away.  Andy  controlled 
the  proxy  entirely.  It  was  necessary  to  hold 
the  bank  meeting,  and,  to  do  this,  the  stock 
in  queetkm  had  to  be  voted.  As  against  the 
bank  Itsdf,  the  legal  title  to  the  stock  waa 
In  Jttdg«  Davlsi  foe  bf  Its  books  was  it  alone 
gnlded.  Andy  pcodoeed  the  proxy,  and  In- 
serted Iris  brother's,  name;  and  at  the  direc- 
tkn  at  Andy,  as  said  before,  the  stock  waa- 
voted.  We  cannot  see  how  tUs  proxy  can 
be  made  to  defeat  the  donor's  intent,  as  evi- 
denced fay  tba  words  and  delivery  and  smv 
render  of  the  oarUficatea  to  Andy  after  tiM 
date  of  the  proxy.  Possibly,  wban  the  proxy 
waa  i^^aed  by  Jndce  Danri^  be  bad  not  made 
19  his  aataid  exactly  wtaat  to  do»  be  nlgbt 
bare  centoaiplatedC  postpoiring  tlie  ezocotlan 
«(  this  gift;  b«t  it  wooM  be  moat  nniust  to 
hcAd  that  an  act  dona  under  that  proxy,  with- 
out hia  knowledga  or  coaaanl^  sbonld  nnlllty 
all  his  acts  and  mrda  sanely  done  jast  be- 
fore be  went  to  Tacoasa.  And,  so  fftr  aa 
Andy  Is  concMned,  he  cody  dkt  what  any 
layman  under  aach  dicvnifltanoea  would  hare 
Ante;  that  la,  assist  to  confer  npos  ^  diriag 
uBtde,  AadBg  tbe.  rest  of  bla  life,  the  biglnst 
mark  of  affeotlenate  regard  then  within  his 
power  to  bestowv  It  has  taken  centnrles  for 
tbe  most  esyaricnced  and  wise  jniffm-  to  de* 
term  toe  that  a  donor  of  a  gift  causa  mortis 
must  direst  himself,  at  tbe  time  of  the  gift, 
of  all  dondnlim  and  contrAl  of  the  artltde  do- 
nated, and  must  place  It  wboUy  under  the 
donee's  powoi,  and  oiabla  him,  wlUumt  ftnv 
ther  act  on  bis  (tbe  donor'i^  part,  to  rednce  it 
to  hia  own  manual  poaseeslon;  yet  h  la  stren- 
uooaly  urged  1^  tha  appelant  In  tbls  caae 
that  because  Andy  did  this  one  single  act, 
made  necMary,  within  a  few  weeks  aftw 
his  tmde^  depfutore,  it  should  be  conatmed 
aa  so  Inconsistent  with  the  surrender  and 
ctmtrol  of  tbe  atock  hy  Us  nnele,  and  of  Ua 
own  ilgbt  of  dominion  and  cantrol  over  tbe 
aame,  aa  to  deprive  hbn  of  all  bis  rights.  It 
was  the  dominion  of  the  donee  which  amtrol- 
led  the  voting  of  the  shares.  Every  presump- 
tkm  la  that  the  donee  accepted  such  a  gift,  and 
we  cannot  bdleve  for  a  moment  that  this  con- 
duct of  Andy  at  that  bftnk  meeting  ought  to 
overcome  that  presumption,  when  considsrad 
In  relation  with  tbe  intent  of  his  uncle,  and 


tbe  detlreiy  ot  the  evidence  ot  tbe  shares  to 

him. 

We  have  not  eonridered  Judge  Knowlea* 
testimony  at  tbe  various  points  throughout 
this  opinion  where  It  might  hare  been  perti- 
nent to  do  BO.  This  omission,  hower^r,  was 
due  to  our  desin  to  avoid  needless  r^;>etltlon, 
for  we  have  regarded  it  in  ita  appUcatUoi  to 
the  wta<^e  case.  Without  repeating  It  here, 
we  find  nothing  In  the  interview  between 
Judge  Davis  and  Jodge  Knowles,  about  Feb- 
ruary 1st,  which  Is  not  susceptible  of  rea- 
sonable InteriKretotton  ftcvorable  to  Andy. 
Judge  Knowles  was  not  to  return  to  see  Jn^e 
Darls  three  days  after  his  first  visit  with  a 
view  to  make  any  testamentary  dlsposltloo 
to  Andy,  tor  Judge  Knowles  exprea^  bksu 
that  he  was  not  to  return  **t0'  fix  up  these 
gifts  exactly,"  mea^g  therdiy  tbe  gifts  to 
Mrs.  Wehr8pami*8  &ughter,  and  the  Bntto 
Library,  and  a  lady,  and  two  persons  In  tbe 
states.  Jndge  Davis  did  not  ask  Judge 
Knowles  about  a  win,  and  only  referred  to 
these  partteular  gifts  as  gifts.  He  did  say 
that  Andy  "1b  to  control  the  hank,  or  have 
the  bank,  or  both,"  which  language  fs  surely 
not  uafavorable  to  the  respondent  In  this 
case;  and,  indeed,  th««  1»  reason  In  tiie  ar* 
gnmsDt  that  Judge  Davis  knew  that  he  had 
given  the  stock  to  Andy,  and;  by  his  words, 
that  be  meant  to  extrude  It  from  hia  estoto 
I«oper.  In  doing  so^  be  waa  but  carrying  out 
a  statement  he  had  made  to  that  effect,  loi!« 
before^  to  many  persoas.  That  tbe  testi- 
mony of  these-  prior  declarations  was  admlssl- 
bto  Is  w^  sustolned  In  reason  and  In  ded- 
Blon.  Moyer'a  Appeal,  77  Pa.  Bt  486;  Tbtxnt. 
OlftB,  H  222,  28^ 

The  length  of  this  opltdaa  imrvento  any 
mere  extended  notieea  of  the  many  cases 
cited  by  thO'  appellant  which  httve  apheM  cent. 
trary  views  of  tbe  lanv.  Many  of  them  tam- 
ed upon  the  peciUiar  Acta  IneldMit  to  the 
mwds  of  the  gift;  others  are  of  a  date  when 
systona  of  commercial  transactions  between 
men  were  fbr  less  practical  and  eonveoient 
than  In  lat^  year*;  while  soma  adhere  to 
the  more  ancient  common-law  doctrines 
which  refuse  to  recognise  gifts  causa  mortia 
of  abares  untD  trantf«  Is  made  on  the  books. 
The  early  Maryland  decisions  fuUy  sustain 
ai^Uuil^s  position  Uiat  n  written  transfer  la 
necessary.  Those  dted  to  ns,  and  others,  are 
collated  in  Hlnkley*s  Testamentaty  Iaw  of 
Uaiyland  (pai«  140  «t  seq.).  nie  recent  de- 
^Mam  sf  that  atato  inocesd  vpea  stan  de- 
data. 

Tha  cooct  Iv  aribed  to  pass  upMi  tbe  "M- 
enU  qoestlon'*  Involved  In  this  case.  To  us 
It  appears,  however,  that  the  main  point 
raised  Is  whether  there  baa  bean  «  valid  gift 
cansa  mortis.  It  being  dear  to  «s  tiat  tb* 
equitoble  title  to  the  stock  passed  by  tbe  de- 
livery e(  the  eertlfleatea,  no  dedslon  has  been 
made  upon  that  point  other  Aan  by  tbe  com- 
mon law  generally;  for  we  do  not  think  tbe 
statntea  of  tbe  United  Stotea-aAtonpt  to  Rfn- 
late  the  transfer  of  nuch  an  eqnltoble  UQm, 
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But,  if  there  Is  a  federal  question  Involved.  It 
is  this:  Can  an  Intecest  in  the  sliares  of  a  na- 
tional bank  be  legally  transferred  hy  the  own- 
er thereof  to  a  donee,  as  a  gift  causa  mortis, 
80  as  to  ocmCer  the  equitable  title  upon  the  do- 
nee, without  a  written  tranafo'  of  the  sbaieB 
on  the  books  of  the  bank,  or  an  Indorsement  cm 
the  backs  of  the  certificates  themselves?  We 
answer  that  question  affirmatively,  In  the  light 
of  the  dedslona  of  the  supreme  court  of  the 
United  States,  that  a  tmnsfer  on  the  books 
of  a  national  bank  Is  not  necessary  to  sIta  to 
a  donee  or  purchaser  an  equitable  title  to  the 
shares.  National  Bank  t.  Watsontown  Bank, 
106  n.  S.  220;  -Bank  t.  Lanier.  U  WalL  878; 
Johnston  Laflin,  103  U.  S.  801;  Black  v. 
Zackarie,  S  How.  MS.  Judge  Brewer,  as  cir- 
cuit JudffB,  held  In  Kansas  v.  Bradley,  26  Fed. 
289,  that  a  proposition  once  decided  by  the 
supreme  court  of  the  United  States  Is  no 
longer  to  be  treated  as  a  federal  question. 
Nor  do  qnestions  which  Involve  the  owners 
ship  of  national  bank  shares  always  present 
federal  questions.  Williams  v.  Weaver,  100 
U.  S.  647;  Le  Sassier  v.  Kennedy,  123  U.  S. 
521,  8  Sup.  Ct.  244. 

We  see  no  error  in  admitting  the'  testimony 
of  John  B.  Davis.  The  defendant  had  the 
burden  of  proof  upon  falm;  and.  as  the  legal 
title  stood  In  the  name  of  the  decedent,  it 
was  proper  to  show  that  respondent  control- 
led and  directed  the  voting  of  the  stock,  al- 
though It  was  voted  and  stood  in  the  dece- 
dent's name.  Having  been  rejected  as  a  wit- 
ness himself,  he  was  obliged  to  produce  some 
proof  to  explain  who  exercised  dominion  In 
fact,  and  to  rebut  a  presumption  which  might 
otherwise  have  arisen  against  blm  by  the 
records  of  this  bank  meeting. 

The  testimony  of  Damold,  if  entirely  cred- 
ible, would  have  rendered  this  case  much 
simpler  for  discussion.  We  cannot  tell  what 
weight  the  district  court  gave  to  it  It  Is 
plausible  and  consistent  In  itself,  and  may 
have  Impressed  the  court  as  truthful.  But 
we  have  considered  Its  value  as  impaired  t>y 
the  omission  of  Damold  to  deny  Boyce's  af- 
fidavits by  counter  affidavit  We  regard 
Boyce's  testimony  on  the  trial  as  not  weak- 
ening Damold's  statements.  On  the  contra- 
ry, a  reason  for  Isellevlug  that  Darnold  told 
the  truth  is  that  Boyce  failed  to  produce  his 
books,  which  were  at  his  house,  he  says,  and 
thus  to  verify  his  statement  that  Damold  did 
not  leave  his  (Boyce's)  employ  until  some 
time  after  the  alleged  Interview  with  Jndge 
Davis,  In  1890.  It  was  to  appellant's  interest 
to  Impeach  Damold.  and  Boyce  was  called 
for  that  purpose.  To  know  whether  Damold 
was  In  search  of  employment  when  he  says 
he  called  upon  Judge  Davis  was  of  the  high- 
est importance  from  the  standpoint  of  Im- 
peachment, but  upon  that  point  appellant 
wholly  failed,  although  Boyce  said  he  had 
the  evidence  in  his  own  possession.  More- 
over, If  the  affidavit  of  respondent  Is  tme, 
Boyce  was  uslns  Darnold's  alleged  statement 


of  former  perjury  to  conoe  respondent  Into 
partlcUiatlon  In  a  schone  to  set  money  from 
tbe  estate  to  pay  Boyce's  debts.  Such  a  prop- 
osition, tf  It  were  real^  made,  unfolds  a  brief 
chaptw  of  moral  oUIqnlty  on  Boyce's  part, 
well  calculated  to  shake  the  truth  of  his  en- 
tire affidavit 

Tbere  Is  nothing  whatsoevea-  in  the  motkn 
tac  a  new  trial  to  show  that  Damold  would 
testify  differently  from  the  way  he  did,  even 
If  we  assume  tiiat  vrtiat  he  said  upon  the  pre- 
ceding trial  was  false.  The  rule  Is  not  to  grant 
a  new  trial  to  get  Impeaching  testimony.  A 
prosecution  for  perjury  vronld  be  appropriate. 
Hopcraft  v.  Klttredge  (Mass.)  87  N.  BL  76& 
The  same  evidence  produced  on  this  trial.  If 
the  testimony  DamcM  woe  aduded,  woold 
be  abundantly  sufficient  to  sostaln  the  conclu- 
sloQ  reached  by  the  district  court;  and  courts 
will  not  grant  new  trials  where  It  Is  apparent 
from  the  record  that  the  resiflt  would  probably 
be  the  same.  U.  S.v.Blena  (N.  U.)  ^  Pac  7a 

The  findings  made  cover  the  Issues  Involved 
In  the  pleadings,  and  are  supported  by  the 
evidence.  Our  conclusion  Is  that  this  gift  must 
be  sustained.  We  believe  In  adhering  to  tbe 
rule  that  where  a  party  claims  by  way  of  a 
dcmatlon  causa  mortis,  he  should  make  out  a 
strong  case.  It  Is  therefore  the  duty  of  the 
court  to  give  particular  heed  to  every  fact  and 
circumstance  in  the  testimony,  belng^  very 
careful  to  avoid  any  conclusion  not  fully  sus- 
tained by  credible  evidence.  On  the  other 
hand,  tliere  Is  a  cardinal  princiide  never  to  be 
lost  sight  ot  namely,  tiiat  the  law  permito 
a  man  to  make  gifts  In  apprehenslMi  of  his 
death;  and  If  be  has  done  so  In  doe  manner, 
while  In  full  possession  his  senses,  and  with 
deliberation  and  Intent  to  bestow  his  personal 
property  upon  another.  It  would  be  a  fearful 
injustice  to  nullify  that  Intent  and  take  away 
the  pr(^>erty  from  the  person  justly  entitled 
thereto  The  more  we  have  studied  this  case, 
the  stronger  has  grown  our  ocmduslon  that 
Judge  Davis  deliberately  gave  the  bank  stock 
to  his  nq^hew,  and  never,  by  any  vrord  or 
deed,  signified  any  desire  whatsoever  to  revt&e 
the  gift  We  can  find  no  middle  line  to  foUow 
in  applying  the  mie  of  equity  to  the  facts. 
Either  the  gift  was  perfected  as  between  the 
Judge  and  Andy,  and  must  be  sustained,  or 
the  entire  case  ot  respondent  Andy  Davis  is 
conceived  in  an  iniquitous  conspiracy  with  the 
appellant  to  enrich  himself  at  the  expense  of 
his  dead  uncle's  estate.  If  there  were  a  con^ir- 
acy,  the  very  foundation  of  It  must  needs  lie 
In  the  premise  that  Judge  Davis  never  handed 
over  to  the  respondent  any  certificates  of  tiie 
shares  at  all  before  be  went  to  Tac<mia.  But 
the  premise  that  he  did  deliver  the  certificates 
Is  not  assailed  by  any  one  throughout  this  case, 
and,  under  the  testimony,  could  not  be  con- 
^dered  for  a  moment  So  that  when  tlmt  as- 
sumed premise  is  removed,  the  whole  hypotbeiss 
of  dishonesty  falls  with  it,  and  leaves  standing; 
by  Itself,  as  the  correct  reasoning  and  conelu- 
bIou  of  the  case,  the  gift  <tf  this  f«tune.  which 
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eqnltr  vUl  qthold  and  enforce,  as  prayed  for 
1^  the  respandoita.  The  Judgment  1>  afflimed. 

PBHBflBTON,  a  J.,  and  DIG  WITT, 
concur. 

PER  CURIAM.  Tb»  record  in  thta  case  vaa 
made  op  entlielj  iritb  Talljott,  as  spedal  ad- 
mlnlBtrator*  aa  idalntlff,  and  the  brlefo  bo  treat 
him.  For  that  reason  he  baa  been  called 
'Valntlif  At  the  argnmmt  at  the  caa^  h7 
conaent  ot  counad.  John  H.  Leyaon  ^raa  anb- 
atltoted  aa  plaintiff;  Leyaon  havlnff  been  ap- 
pointed aa  administrator  aince  the  appeal  In 
fhla  case  vaa  taken. 


STATE  ex  ret  CUTTING,  Saperlntendent,  t. 
liA  GRAVE,  CoatroUer.   (No.  1,452.) 
(Supreme  Conrt  of  Nevada.  Dec.  13,  1896.) 

SOFBBIMTBROBHT  OF  POBLIO  IkBTRDOTIOR— TSAT- 
BLINO  EXFBHSBS. 

Hotel  hilla  Incnrred  by  the  BuiwriQtend- 
cnt  of  public  InBtmctlon  while  staying  at  a 
place  for  the  purpose  of  rlsitinff  schools  are  not 
a  part  of  the  "actual  travellinK  expenses," 
which,  under  Gen.  St  S  1292,  are  to  be  allowed 
and  paid  to  that  officer. 

(STllabas  by  Bigelow,  G.  J.) 

Application  by  the  state,  on  the  relation  at 
E.  C.  Cutting,  anperlntendent  of  public  In- 
■tmctlon,  agalnat  O.  A.  Ia  Grave,  atate  con- 
troller. 

Alfred  Oharte,  for  relator.  Robt  M.  Beat- 
tfr  Atty.  Gen.,  for  reapondent 

BIGBLOW,  a  J,  Original  appUcatlon  for 
a  writ  of  maadamm  to  compel  the  respond- 
ent, aa  state  oaitroller,  to  draw  a  warrant 
upon  the  treaanry,  In  faror  of  rdator,  for  cer- 
tain eaqpenaea  dalmed  to  be  payable  to  him 
under  the  following  atatote:  "It  shall  be  tbe 
doty  of  the  aupertntendent  ot  public  Instruc- 
tion to  lialt  eadi  county  In  tbe  state,  at  leaat 
once  In  each  year,  for  tbe  purpose  of  visit- 
ing schoolBf  of  consulting  county  snperintend- 
enta,  of  lecturing  and  addressing  public  as- 
semblies on  Bubjects  pertaining  to  puUlc 
flchoola;  and  the  actual  traTelllng  ezpensea 
incurred  by  tbe  superintendent  in  the  dis- 
charge at  hla  duty  shall  be  allowed,  audited 
and  paid  out  of  the  general  fund.  In  the  same 
inflT'"'!*'  as  claims  upon  said  fund  are  now  al- 
lowed, audited  and  paid;  ^Tlded,  that  the 
Bom  BO  expended  In  any  one  year  shall  not  ex- 
ceed one  thonaand  dollars."  Gen.  St.  8  1292. 
The  aflSdavlt  for  the  writ  states  that  tbe  re- 
lator visited  the  schools  at  Wadsworth  and 
Virginia  City,  and,  while  at  those  places,  nec- 
esaarlly  Incurred  certain  expenses  at  the  ho- 
tels for  board  and  lodging.  Tbe  statute  per- 
mits the  payment  of  "actual  travelling  ex- 
penses." Do  these  items  come  within  the 
meaning  of  those  words?  It  seems  to  as 
very  clear  that  they  do  not  Undoubtedly, 
they  are  a  part  of  the  expenses  of  the  trips 
which  the  leglslatui'e  required  the  relator  to 


mak^  and  which  that  body  must  bare  known 
would  necessarily  be  incurred  him  in  mak- 
ing his  visltB.  It  must  also  have  knomi  that. 
If  he  addressed  public  assemblies,  expense 
would  necessarily  be  incurred  in  providing  a 
ban  for  that  purpose,  for  fuel,  lights,  etc  But 
ft  seems  to  bare  been  the  Intention  that  none 
of  these  expenses  should  be  borne  by  the 
•  state.  It  is  not  the  expeue  of  the  trip,  or 
the  expense  Incurred  after  the  superintendent 
arrires  at  his  destination,  that  Is  to  be  paid, 
but  bis  'factual  travelling  expenses."  Travel, 
in  TlBitlng  a  school,  is  going  to  and  returning 
firom  the  idace  where  the  school  is  situated. 
But  after  he  arrives  there  he  cert^nly  la  not, 
during  his  stay,  tniT^iii^.  Consequently,  his 
expenses  while  there  are  not  Incurred  In  trav- 
eling. But  to  make  the  mattw  still  more  cer- 
tain, and  apparently  fiv  the  purpose  at  Insure 
lug  that  no  general  expoise  of  the  trips  should 
be  Included,  It  Is  provided  that  the  traveling 
expenses  must  be  "actual."  There  are  to  be 
no  constructive  traveling  expenses  paid,  but 
only  sudi  as  are  actual;  that  Is,  such  as  are 
real,  bona  flde,  genuine  e^^enses  of  traveL 
1^  It  been  the  IntenUrai  to  iny  all  fbe  legiti- 
mate expenses  of  the  Bi^erlntendenf  s  trips, 
these  words  of  UmlteUon  would  not  have  been 
used.  Whatever  else  may  be  included  In  the 
term  "actual  travelling  expenses,'*  we  think 
It  wss  not  intended  to  Include  botA  ecpensw 
while  staying  at  a  place  for  the  purpose  of 
visiting  tbe  schools,  or  discharging  the  other 
dnttes  of  the  oflBce.  It  was  said  In  argument 
that  It  has  been  the  custom  toK  many  years 
past  to  allow  and  pay  such  items  so  incurred 
the  superintendents,  and  that  such  con- 
Btniction  of  the  stetute  by  the  officers  having 
power  to  allow  claims  against  the  state  is  en- 
titled to  great  weight  in  detvminlng  Ite 
meaning.  Where  property  rigfate  have  been 
built  up  in  reliance  upon  an  emmeoos  otm- 
Btructlon  of  a  stotnto  by  public  offlcm,  or 
where  overturning  such  a  construction  would 
unsettle  many  Important  laws,  and  conse- 
quently cause  loss  and  hardship  to  the  com- 
munity, these  considerations  sometimes  press 
quite  heavily  upon  the  courts,  espedaUy  if  the 
true  construction  was  really  doubtful.  But 
where  such  Is  not  tbe  case,  and  where  the 
statute  is  as  clear  as  we  de«n  this  to  be,  to 
so  hold  would  simply  be  to  ssy  that,  as  the 
Btstte  has  been  for  a  long  lime  paying  these 
Illegal  claims,  It  must  continue  to  do  so.  Con- 
temporaneous construction,  no  matter  how 
long  continued,  would  never  JustlQr  such  a 
conclusion  aa  that.  End.  Interp.  St  g  361; 
Albright  V.  Bedford  Co.,  106  Fa.  St.  582. 
This  Is  said  upon  tbe  assumption  that  tbe 
statement  concerning  the  payment  of  the 
claims  is  true,  as  seems  to  be  admitted,  or  at 
least  not  denied,  by  the  attorney  general;  but 
no  proof  has  been  made  of  It,  and  we  can 
hardly  be  expected  to  take  judicial  notice  of 
the  fact  This  would  also  seem  to  be  a  case 
where  It  Is  the  duty  of  the  controller  to  audit 
the  claim  before  tbe  owner  Is  entitled  to  a 
warrant  (Gen.  St  S  1811;  State  v.  Doron.  S 
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Ner.  390),  bnt  the  point  lias  not  been  raised, 
and  we  have  not  considered  It    Writ  refused. 

BONNIFIBLD  and  BBLKNAP,  JJ,  con- 


BYENES  et  al.  v.  DOUGIiASS.  (N«.  1,441.)  i. 
(Supreme  Court  of  Nevada.  Dec.  U,  1885.) 

BiaOTHBXT— I>EVBNflB»— OONDE1IN1.TU}!1  PitOCBBB* 

iKOfl— C0LU.TJ11UI,  Attack— J cBKDUy 

TION— TbNAST— ESTOPPEU 

1.  Id  an  action  of  ejectment,  where  it  Is 
shown  that,  eabseqaent  to  the  commencement 
of  the  actioD,  the  defendant  had  begun  piwoeed- 
inga  for  condemnation  of  ^e  preniiaes  in  dis- 

Ente,  and  that  in  those  proceediugs  an  order 
ad  been  made  authorizing  him  to  retain  pos- 
■eesion  thereof  during  ttte  pendency  of  the  pro- 
ceedings, which  were  still  peBding;  such  order 
Is  a  defense  to  the  action. 

2.  The  petition  for  condemnation  gaTe  the 
eonrt  Jmisdiction  to  make  the  order,  and  conse- 
quenuy,  eren  if  erroneous,  it  is  not  open  to  col- 
lateral attack. 

3.  It  is  the  averments  of  the  petition,  and 
not  proof  of  them,  that  confers  jariediction  up- 
on the  court 

4.  A  party  who  takes  a  lesae  of  a  mine  of 
which  a  tunnel  is  claimed  and  held  as  a  part, 
and  under  that  lease  enters  into  possession  of 
both  mine  and  tunnel,  is  estopped  to  deny  the 
title  of  his  lessors  to  the  tunnel;  and  hm  as- 
signee of  the  lease  is  e«aaUy  estopped. 

(SyUabvs  by  Blgelow,  G.  J.) 

A]H»eal  from  df strict  cooit,  Storey  coanty; 
Richard  Btalng,  JudgCk 

Action  by  fames  D.  Byrnes  and  otbere 
against  J.  U.  DooglaBa,  Jadgment  tor  de- 
fendant, and  plaintiffs  appeal.  Bevereed. 

Action  of  ejectment  to  reccrrer  poaeesaleQ 
of  tbe  Atlantic  Consolidated  Mining  Ctalm, 
and  of  a  tunnel  known  aa  the  "Atlantic  Oon- 
Bolidated  Trnmel,"  whicb  begtna  some  SOO 
feet  from  aald  claim,  and  mna  Into  and 
tfarongh  tbe  same.  The  complaint  alleges 
plalntifb*  ownership  of  ttae  premises,  ouster 
by  -ttae  defendant,  end  that  the  tnnnd  was 
constrncted  by  plaintiffs'  predecessors  In  In- 
teieet  hi  the  mine,  for  tbe  purpose  of  proe- 
peeting,  derdoiting,  and  working  ttae  same, 
and  tbat  It  to  appnrtenasit  to  and  a  part  of 
said  mining  daim.  Tbe  answer  admits 
l^InttfTs'  owneratalp  of  tbe  mbie,  but  dmles 
onster  ttaerefiom.  It  admits  tbat  tbe  tmmel 
was  constructed  by  jrfalntiffs'  grantors,  al- 
leging that  It  began  on  what  was  known  as 
tile  "Cadis"  daim,  flien  bdonging  to  said  gmn- 
tors,  aD<f  ran  thence  Into  the  Atlantic  dalm, 
but  that  they  bad  abandoned  and  forfeited 
said  Cadiz  claim,  aitd  bad  abandoned  tbe  tun- 
neL  It  allegra  that  the  defendant's  grantors 
bad  relocated  the  Cadiz,  under  tbe  name  of  the 
'HSontact,"  and  that  defendant  bad  taken  poe- 
sesslon  of  the  tunnel  for  the  purpose  of  ex- 
tending It  Into  another  claim  owned  by  hlnit 
and  denies  tbat  it  is  appurtenant  to  or  a  part 
of  the  Atlantic  claim.  Defendant  also  alleges 
tbat  he  taaa  located  the  same  as  a  tnnnel 
right  under  the  laws  of  congress,  and  be  sets 
op  a  right  to  the  possession  of  the  part 
passing  through  the  Atlantic  claim  under  an 

1  Behttuing  iwndinir. 


order  made  by  the  Jndse  <tf  ttae  4lBtclot  court 
of  Nerada  in  and  far  Lyoa  county.  In  coa- 
demnation  proceedings  commenced  hy  him  in 
BBld  oonrt  against  plaintiffs,  far  tbe  parpoea 
of  condemning  a  right  of  way  throu^  tbe 
claim,  authorizing  him  to  take  poBsessIon  ot 
the  sane  duria«[  tlie  pendency  of  the  pro- 
ceedings, which  were  still  peadlng.  Tbe  evi- 
dence sbowa  that  the  tunnel  was  «rlginaUr 
partly  constructed  in  for  the  pmpose  Of 
obtaluing  a  supply  of  water  for  SUtbt  City, 
and,  after  Its  use  for  that  j^rpose  was  aban- 
doned, fts  owncv  used  it  for  the  purpose  eC 
prespectltrg  and  working  the  Atlantic  ciaim, 
then  belonging  to  them;  and  that  it  has  al- 
ways since  been  in  the  possesBlon  of  the 
owners  of  said  claim  imtll  defendant  took 
possession  of  it,  and  has  always  been  claim- 
ed by  them  as  a  part  of  said  mine.  The  At- 
lantic claim  has  been  patented,  bat  no  men- 
tion of  the  tunnel  is  made  In  the  patrait  In 
1879  the  owners  of  the  Atlantic  located  the 
ground  npon  which  tbe  month  of  the  tnnnd 
was  situated,  under  the  name  of  the  Cadiz. 
The  annual  work  not  having  been  done  00 
the  Cadiz,  It  was  relocated  January  22,  1SS7, 
by  T.  P.  Mack,  but  he  did  no  work  npon  it, 
and  it  again  became  open  to  location.  In 
March,  ISOO,  tbe  then  owners  of  the  Atlantic 
leased  the  mine  to  W.  H.  Stanley,  and  placed 
him  in  possession  of  tbe  same,  including  ttae 
tnnnel.  In  July,  1800,  ttae  Cadiz  ground  was 
again  relocated  by  C.  B.  Brown,  nnder  the 
name  of  tbe  **Contact,"and  he,'  in  June,  1891, 
oonrc^ed  the  tome  to  Stanley  and  4me  lillle- 
Tleh.  In  Sept^ber,  1801,  ttae  defendant  psr 
chased  from  Stanley  his  interest  In  the  un- 
expired lease  and  Us  half  Interest  in  the 
Contact  ground.  Defendamt  then  took  pos- 
session of  both  claims  and  of  tlie  tunnsL 
The  court  found  that  the  tnnnel  was  not  ap- 
purtenant to  the  mine,  that  the  plaintiiEs 
were  not  entitled  to  ito  possession,  and  gave 
Jndgment  fbr  the  defendant  Plaintiffs  ap- 
peal. 

W.  B.  F.  Deal,  for  appdlanta  T,  H.  Hnf- 
faker,  for  respondott 

BIOBLOW,  a  J.  (after  stating  tbe  fact^. 
Tbe  only  part  of  the  idaintUfB'  mining  dalm 
which  the  defMdant  was  detaining  Itoai 
them  et  the  commencement  of  the  actl<m  Is 
the  tunnel  above  deserlbed.  That,  conse- 
quently, Is  all  there  Is  in  dfi^nte.  The  or- 
der In  the  condemnation  proeeedlnK  anther- 
ized  tbe  defendant,  daring  ttae  poadeniry  of 
those  proceedings,  to  take  possessicm  of  that 
part  of  tbe  tnnnel  which  passed  flnougb  the 
Atlantic  mining  claim,  nils  order,  If  valid, 
would  seem  to  be  a  complete  defense  as  to 
that  part  of  the  ground.  Ito  Talldlty  Is  at- 
tacked only  upon  one  point,  and  that  Is  tbat  a 
tnnnel  constructed  for  the  purposes  of  one 
mine  cannot  be  condemned  for  the  use  of  an- 
other mine;  and  a  long  list  of  anthorttles  are 
dted  wherein  tbat  prindple  has  been  assert- 
ed. We  do  not,  howevor,  doem  It  necessary 
to  dedde  the  point  upon  this  appeaL  As 
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fhtai  18  m  eoDatersl  attack  upon  the  order,  the 
question  ia  Bot  wfaetfasr  tt  Is  erroneons,  but 
whetho*  the  eourt  had  }«rlsdlction  to  make 
it  Tan  Fleet,  CoU.  Attack,  S3  16.  17.  Con- 
demnation {iroeeedln^-«re  commenced  brthe 
minff  of  a  petition.  Gen.  St.  8  257.  Section 
a07  pffovUes  that  a.t  any  stage  of  the  pro- 
ceedings the  court  may  make  an  order  placing 
the  petitioner  in  posses^en  of  the  property 
upou  his  giving  a  «iifflolent  bmd.  The  peti- 
tion filed  here  alleged  that  the  tunnel  had 
beesi  constnieted  by  the  defendant.  If  so, 
It  probably  wouW  not  .be  contended  that  the 
rlt^ht  to  maintain  tt  was  not  subject  to  con- 
demnation (Rand.  Em.  Dom.  (  118),  and  con- 
sequcnUy  subject  to  any  order  that  mi^rht  be 
lawfully  nade  te  the  -proceedtngs.  The  eri- 
dence  In  this  ease  tends  to  show  that  the 
allegatlMi  la  the  petltlcm  that  the  defendant 
bad  oonatmcted  the  tmaei  Ib  not  true,  but 
this  Is  Immaterial,  as  jurlsdictfen  to  act 
comes  from  the  arermenta  of  the  petition, 
and  not  from  proof  of  their  truthfulnesB. 
Stuart  T.  Allen,  16  Oal.  474;  RlcfaardsoQ  r. 
Butler,  82  CaL  181,  28  Paa  9;  Van  Fleet, 
CoU.  Attack,  I  60.  The  proper  procedure 
would,  doubtless^  have  been  to  have  stayed 
this  action  until  the  application  to  condemn 
bad  been  finally  disposed  of,  and  probably 
that  would  hare  been  done  had  either  party 
asked  It;  but,  as  they  did  not,  we  do  not 
think  the  court  erred  hi  rendering  Judgment 
for  the  defendant  as  to  that  part  of  the  tun- 
nel covered  by  the  order.  Should  the  de- 
fendant finally  fall  In  the  proeeedlngs,  this 
Judgment  will  probably  be  no  bar  to  another 
action  of  ejectment. 

As  to  flurt  part  of  the  ttmnel  outside  the 
Atlantic  claim.  It  appears  unnecessary  to 
conrider  the  Interesting  question,  argued  at 
omsiderable  length,  of  whether  a  tunnel  run 
tbroDgh  the  public  mineral  lands  of  the  Unit- 
ed States  by  a  mine  owner,  for  the  purpose 
of  developing  er  working  his  mine,  can  be 
taken  from  him  by  the  subsequent  location  of 
the  gnnmd  npon  which  It  Is  situated  outside 
Hie  bonndaries  of  hts  claim.  The  evidence 
1b  dear  tint  the  tunnel  was  constructed  by 
tin  owners  of  the  Atlantic  mine,  and  was 
approprhited  to  and  used  for  the  purposes  of 
that  mine  for  a  ntnnber  of  yean.  Whatever 
tiw  mine  was  conveyed,  the  poseeesion  of  the 
tunnel  went  with  ft  It  was  occupied  and 
treated  as  a  part  of  the  mine,  and,  at  least 
as  against  all  the  world  except  ouch  a  subse- 
quent locator,  was  pert  and  parcel  of  tt.  The 
evidmce  also  showfl.  wltbotit  contradiction, 
that,  when  Stanley  took  a  lease  of  the  proi^ 
ertr,  be  was  placed  In  possenston  of  the  tun- 
nel as  a  part  of  fats  leasehold  estate.  Tinder 
these  circumstances,  he  was  estopped  to  de- 
ny the  title  of  his  lesmre.  Having  enterpd 
Into  possesion  under  the  lease,  the  outstand- 
ing title  purchased  from  Brown,  whether 
good  or  bad,  could  not  have  been  asserted 
by  Mm  until  after  he  bad  surrendered  the 
possession  to  fboae  from  whom  he  had  ob- 
tained It.   Bach  "b^K  the  case,  bis  assignee 


of  the  lease,  the  defendaot,  stands  In  no  bet- 
ter position,  and  is  also  estopped  to  deny 
that  title;  and,  as  no  question  is  made  tbBt 
the  idalntlfrs  have  succeeded  to  the  title,  be- 
ts equally  estopped  ix>  denytfaelr  title.  Wood, 
Land,  ft  Ten.  f  232;  TsyL  Uand.  ft  Ten.  | 
91;  Bigelow,  Estop.  896;  Sector  v.  GHbbonr 
111  TJ.  S.  276,  4  Bupt.  Ot  605. 

The  fact  that  the  defendant  at  the  same 
time  that  he  obtained  an  assignment  of  the 
lease,  also  purchased  from  the  lessee,  Stan- 
ley, a  half  Interest  tn  the  Contact  locattcm, 
cuts  no  figure  In  the  case;  for,  having  ob- 
tained the  possessloD  from  him,  he  Is  equally 
estopped,  no  matter  how  many  other  titles 
be  may  hare.  The  same  principle  win  ap- 
ply to  the  tunnel  location.  If  it  has  any 
validity  In  such  a  case  as  this,  which  Is  very 
doubtful,  the  defendant  la  estopped  to  assert 
It 

Judgment  reveraed,  and  cause  nmanded  flor 
a  new  trial  In  aecwdance  with  this  (q^m. 

BONNIFDDLD  and  BBXiKNAF,  JJ.,  COn- 
cor. 


NORTH  PAa  LUMBER  CO.  v.  lANG  et  al. 

(Sapreme  Conrt  of  -Oregon.  Dee.  9,  1895.) 
BiLLOFljrrniPLiiADsa— NECKSSiar  A-LLBOatioks— 
Oamaobs  fob  Torts— PaAOnoa—Taui.  of  Ibbdbb 

—  Conflict  op  Laws  — Foubion  Statute. 

1.  A  bill  of  interpleader  must  show  that  two 
or  more  persona  have  preferred  claims  aifalnst 
complainant  for  the  same  thing;  that  complain- 
ant has  no  beneficial  interest  in  the  thing  claim- 
ed; and  that  he  cannot  determine,  without 
hazard  to  himself,  to  whidi  of  the  several  claim- 
ants the  thing  belongs. 

2.  A  bill  of  inteiplei^er  will  not  lie  as  t» 
those  defendants  whose  claim  la  for  nnliqnidated 
damages  stiuadiog  in  tort,  the  Interest  of  their 
codefeudauts  beiug  in  the  fund  itself. 

8.  Where  a  bill  of  interpleader  la  filed.  It 
must  first  be  determined  whether  sodi  bill  will 
lie,  before  tiie  Issnea  between  the  defendattbs 
can  be  tried. 

4.  Since  HHl's  Ann.  St  "Wash.  {  1694,  pro- 
viding that  any  person  who  shall  render  diificuK 
of  identification  any  saw  logs  npon  which  there 
is  a  lien  shall  be  liable  to  tbe  lienor  for  daa- 
ages,  recoverable  by  civil  action,  creates  a  lia- 
bility without  prescribing  a  mode  for  its  enforce- 
ment,  snch  liability  may  be  enforced  in  Oregon 
by  a  court  having  seDeral  juriediction  of  tbe 
subject-matter  and  the  parties. 

5.  HUl's  Ann.  St.  Wash.  S  1G88,  provided 
tbat  a  lien  on  saw  logs  should  not  be  bindng 
for  more  than  12  months,  QDless  a  dvU  action 
was  brought  to  enforce  the  lien  within  that  time. 
A  suit  was  commenced  in  that  state  in  due  time* 
but  the  logs  were  removed  to  Oregon  before  a 
decree  was  entered.  Hdd  that,  asanming  sucb 
lien  could  be  enforced  la  OrMon,  a  suit  there- 
for could  not  be  maintained  after  the  es^atioa 
of  the  statutory  period;  the  oommencement  of  the 
action  in  Washington  not  having  the  effset  to 
continue  the  lien. 

Appeal  from  circuit  court,  Multuouiab 
county;  H.  Hnrley,  Judge. 

Bill  of  Intfflitleader  by  tbe  North  Paclfie 
Lumber  Company  against  L.  Lang  and  oth- 
ers. From  a  decree  sustaining  tbe  blU,  ami 
fixing  tide  priorities  of  tbe  sereml  dalmants 
to  the  fund  In  complainants  bands,  defend- 
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ants  0.  O.  Bergman  and  Jblm  Lbikman  ap- 
peal. Modified. 

About  March  1,  1893,  one  Mattl  Malcaraln- 
In,  at  plalntUTs  instance,  sold  and  deUvered 
to  It  certain  eaw  Ic^  of  the  reasonable  value 
of  $331.31,  from  which  the  sum  of  $2.70  was 
to  be  deducted  as  scaling  charges,  leaving  a 
balance  due  from  plaintiff  of  $328.61,  which 
Makarainin  assigned  two  days  thereafter  to 
EU  Maketa,  and  he  to  defendants  Lang  &  Co, 
on  the  7th  of  the  same  month.  After  the 
sale,  Makaraioln  gave  to  the  d^endant  Mat- 
thleson  an  order  upon  plaintlflT  for  $40,  which 
was  accepted  subject  to  the  ascertainment  of 
the  balance  due  Makarainin,  prior,  as  Mat- 
thleson  claims,  to  the  assignment  On  the 
21st  day  of  March,  1893,  M.  P.  CaUender 
caused  the  moneys  due  from  plaintiff  to  be 
attached  to  secure  In  part  a  claim  of  some 
$3,402  against  Makarainin.  The  defendants 
Lang  &  Co.,  having  on  June  1,  1893,  com- 
menced an  action  against  plaintiff  In  the  cir- 
cuit court  of  the  state  of  Oregon  for  Multno- 
mah county  to  recover  the  said  sum  of 
$32S.G1.  the  plaintiff,  on  the  3d  day  of  Octo- 
ber, 1893,  and  before  its  time  to  answer  or 
otherwise  plead  bad  expired,  filed  a  bill  of  in- 
terpleader, Betting  forth  the  foregoing  facts, 
nad  further  alleging  '^hat  defendants  C.  O. 
Bergman  and  John  Llnkman  also  claim  said 
sum  of  money  •  *  •  under  and  by  virtue 
of  a  certain  Judgment  by  them  heretofore  ob- 
tained against  said  Makarainin,  and  claimed 
by  them  to  be  duly  levied  upon  said  saw  kigs 
BO  sold  to  plaintiff,  and  upon  said  sum  of 
$328.61  now  remaining  hi  the  bands  of  plain- 
tiff." A  motion  to  make  the  bill  more  definite 
and  certain  having  been  overruled,  the  de- 
fendant Callender  was,  by  consent,  default- 
ed, and  the  other  defendants  filed  answers 
and  cross  complaints.  Separate  .  demurrers 
were  interposed  by  I^ng  &  Co.  and  Matthle- 
80D  to  eadi  of  the  answers  and  cross  com- 
plaints of  Bergman  and  Llnkman,  which  de- 
murrers were  sustained  Deceml}er  4,  1893, 
and,  failing  to  plead  further,  default  was  en- 
tered against  tbem  on  the  ISth  day  of  Febru- 
ary, 1894,  and  at  the  same  time  the  court 
further  decreed  "that  said  defendants  John 
Llnkman  and  C.  O.  Bergman,  and  each  of 
them,  are  not  entitled  to  any  of  the  money 
Interpleaded  by  the  plaintiff  and  deposited  in 
this  court,  and  that  the  other  parties  here- 
in, or  the  claim  or  claims  of  those  who  shall 
hereafter  be  found  to  be  entitled  thereto,  are 
declared  to  be  prior  to  the  claim  of  either  of 
said  defendants  C.  O.  Bergman  and  Jolm 
Llnkman.*'  On  February  23,  1894,  the  court, 
with  the  consent  of  Lang  &  Co.  and  Mat- 
tbieson,  entered  a  decree  declaring  the  costs 
ttf  litigation  a  first  lien  on  the  fund,  and  di- 
recting plaintiff  to  pay  Matthieson  $40,  and 
the  balance  remaining  of  said  fund  to  Lang 
&  Co.  On  February  24tb  Bergman  moved  tbe 
GOUit  for  default  and  judgment  against  plain- 
tiff upon  the  ground  that  it  had  failed  to  an- 
Bwer  or  reply  to  his  answer  and  cross  com- 
plaint, and  at  the  name  time  Bergman  and 


Llnkman  moved  the  conrt  to  set  aside  and 
vacate  the  orders  of  December  4,  1803,  and 
February  15,  1894,  and  for  a  rehearing  upon 
the  demurrers  of  Matthieson  and  Lang  &  Co. 
On  March  16, 1894,  the  cotul  set  aside  the  de- 
cree of  February  23d,  but  refused  to  disturb 
the  previous  orders  and  decrees,  or  to  give 
Judgment  by  default  against  plaintiff.  On 
March  29th,  Lang  &  Co.  moved  for  a  decree 
In  their  favor  upon  the  pleadings,  and  at  tbe 
same  time  plaintiff  demurred  to  tbe  answers 
and  cross  complaints  of  Bergman  and  Link- 
man.  The  motion  was.  overruled,  and  the  de- 
murrers sustained,  whereupon  Bergman  and 
Llnkman  were  granted  leave  to  file  amended 
answers  and  cross  complaints,  which  they 
did  April  27,  1894.  To  these  plaintiff  Intei^ 
posed  a  motion,  but  It  does  not  clearly  appear 
from  tbe  record  whether  it  was  to  strike  out 
part  or  all  the  denials  because  not  proper 
amendments  of  the  original  answers,  togeth- 
er with  demurrers  to  the  new  matter,  tor  the 
reason  that  it  does  not  state  f&cts  snfilcient 
to  constitute  a  defense  to  the  snit,  which  were 
sustained  June  16, 1884,  and  thereupon  the  court 
decreed  that  a  pn^r  case  for  Interpleads  had 
been  shown;  that  plaintiff  should  not  be  taxed 
with  tlie  costs,  and  should  be  allowed  $5  as  at- 
torney's fees;  that  Matthieson  has  a  first  lien 
upon  the  fund  for  $40,  and  that  lang  &  Co, 
have  a  valid  claim  for  the  balance;  but  tbat 
the  costs  and  said  $5  attorney's  fees  be  first  paid 
out  of  the  said  fund.  From  this  decree  C.  O. 
Bergman  and  J(An  Llnkman  appeal.  Berg- 
man, by  his  amended  answer  and  cross  com- 
plaint, In  effect  denies  only  the  allegations  of 
the  complaint  relating  to  the  defendants  Mat- 
thieson, Lang  &  Co.,  and  Callender,  and,  then 
proceeding,  sets  up  afflnnatlvely  the  acquire- 
ment of  certain  loggers'  liens  upon  said  logs 
by  himself  and  certain  other  persons  under 
and  by  virtue  of  tbe  laws  of  the  state  of 
Washington,  all  of  which  had  been  duly  as- 
signed to  him  In  Lewis  county  In  said  state; 
that  on  October  27,  1882,  and  within  12 
months  after  said  liens  were  filed,  he  com- 
menced a  suit  in  the  superior  court  ot  said 
Lewis  county  to  foreclose  said  hens,  and 
thereafter,  on  March  10,  1893,  obtained  a  de- 
cree for  $2358.75,  and  for  the  forecksore  of 
said  liens,  which  remains  wholly  unsatisfied; 
that  the  plaintiff,  without  his  consent,  and 
with  full  knowledge  of  his  rights  and  equi- 
ties, and  of  the  fact  that  said  claims  of  lien 
on  said  logs  had  been  filed  and  s\iit  begun  to 
foreclose  the  same,  eloigned,  removed,  and 
transported  89,975  feet  of  said  logs,  being  the 
same  logs  mentioned  in  the  complaint,  to 
Portland,  in  the  state  of  Or^on,  about  tbe 
1st  day  of  March,  1893,  and  thereafter  sawed 
tbe  same  Into  lumt>er,  thereby  rendering  Iden- 
tlflcatlon  uncertain  and  difflcnlt,— of  all  which 
the  other  defendants  had  full  notice  and 
knowledge.  The  prayer  Is  tiiat  the  claims  of 
the  other  defendants  except  Llnkman  be  de- 
clared void  as  to  him;  that  plalntifTe  com- 
plaint be  dismissed;  and  that  said  plaintiff 
be  decreed  to  pay  him,  the  said  Bergman,  tha 
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fuD  Hum  of  $331.81,  to  be  divided  pro  lata 
t>etwe(>n  hhn  and  Llnkman  according  to  their 
several  demands;  and  for  Bach  other  relief 
as  may  seem  meet  In  equity.  The  answer 
and  cross  complaint  of  T.inkman  1b  at  uke 
Import- 
David  Steward  fat  a^iellaiitB.  Ttaoa.  N. 
Strong  and  Job.  N.  Teal,  for  le^toodent 

WOLVERTON,  J.  (after  stating  the  facts). 
It  Is  not  attempted  by  the  foregoing  state- 
ment to  set  forth  or  take  note  of  all  papers 
filed  or  all  orders  of  the  court,  but  the  en- 
deavor has  been  to  state  sufficient  of  the 
record  to  the  end  that  the  opinion  may  be 
understood.  The  record  la  incumbered  with 
many  papers  which  were  perhaps  mmeces- 
sary,  and  might  have  been  omitted.  If  the  or- 
dinary practice  attending  a  bill  of  Inter- 
pleader had  been  pursued.  The  complaint  or 
bill  of  Interpleader  filed  by  plaintiff  seems  on 
Its  face  to  state  sufficient  for  the  purposes 
of  the  suit  Such  a  bill  will  lie  where  two  or 
more  persons  claim  the  same  thing  or  debt 
-or  duty  from  the  complainant  by  different  or 
separate  Interests,  and  he  does  not  know  to 
which  of  the  claimants  he  ought  of  right  to 
deliver  the  thing  In  bis  custody  or  i^ender 
the  debt  or  duty,  and  by  reason  thereof  Is 
In  fear  of  damage  or  hart  from  some  of  them, 
or,  as  defined  by  Lord  Cottenham;  "It  Is 
where  the  plaintiff  says:  *I  have  a  fand  in 
my  possession  In  which  I  claim  no  personal 
interest,  and  In  which  you,  the  defendants, 
set  up  conflicting  claims.  Fay  me  my  costs, 
and  I  will  bring  the  money  into  court'  '* 
Beach,  Mod.  Bq.  Prac.  S  114;  Hoggart  v. 
Gntts,  Craig  &  P.  204;  Wing  v.  Spauldlng 
(Vt.)  28  Atl.  615.  The  aUegations  such  a  bUt 
should  contain  are,  In  purport:  (1)  That  two 
or  more  persons  have  preferred  claims 
against  the  coQ4>Ialnant;  (2)  that  they  claim 
the  same  thing;  (3)  that  the  complainant  has 
no  beneficial  Interest  in  the  thing  claimed; 
and  (4)  that  he  cannot  determine,  without 
hazard  to  himself,  to  which  of  the  several  de- 
fendants the  thing  belongs.  Atkinson  v. 
ManlEB,  1  Cow.  703.  Under  the  old  equity 
practice  It  was  usual  to  annex  to  the  bill  an 
affidavit  of  the  plaintifF  abowlng  that  there 
was  no  collusion  between  him  and  any  of 
the  defendants.  Beach,  Mod.  Eq.  Prac.  §  146. 
But  It  is  perhaps  sufficient  under  our  prac- 
tice that  the  fact  api}ear  by  appropriate  al- 
legations in  the  complaint  Jerome  t.  Jerome, 
6  Conn.  852,  and  Nash  v.  Smith,  6  Conn.  421. 
The  more  orderly  practice  seems  to  be  to 
first  determine  whether  the  interpleader  will 
He  or  not  If  not  It  Is  unnecessary  to  go 
further;  but  If  tt  will,  then  the  phthitlft 
should  be  discharged  from  liability,  with  his 
costs,  upon  bringing  the  money  or  thing  In 
dispute  Into  court;  and  the  suit  should  there- 
after  proceed  upon  Issues  pn^rly  Joined 
between  the  defendants.  The  plaintiff  can- 
not claim  relief  against  any  of  the  def«id' 
ants,  but  only  that  he  be  protected  against 
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the  claims  of  all,  and  when  he  has  shown 
sufficient  to  entitle  him  to  this  he  Is  entitled 
to  hlB  Inteipleader,  which  fact  being  deter- 
mined by  the  order  of  the  court,  he  is  thence- 
forth out  of  the  suit  St.  Louis  Life  Ins.  Co. 
V.  Alliance  Mut  Life  Ins.  Co.,  23  Minn.  7; 
CuUen  V.  Dawson,  24  Minn.  66;  First  Nat 
Bank  V.  West  River  R.  Co.,  46  Vt.  633;  2 
Beach,  Mod.  Eq.  Prac.  8  637.  If,  however, 
at  the  hearing  on  the  bill,  it  Is  made  to  ap- 
pear that  the  defendants  have  by  their  sev- 
eral answers  clearly  and  sufficiently  pre- 
sented the  proper  issues  as  between  them- 
selves, and  that  such  Issues  are  ripe  for  ad- 
judication, the  court  may,  at  the  time  It  de- 
termines the  questJon  of  Interpleader  upon 
the  complaint  and  Issues  thereto  tendered, 
also  decide  the  questions  at  issue  between 
the  several  defendants,  and  dispose  of  the 
case  finally.  But,  whichever  course  Is  adopt- 
ed, the  question  as  to  whether  the  Inter 
pleader  will  He  la  always  preliminary  to  a 
trial  of  the  Issuea  between  the  defendants, 
as  without  the  establishment  of  this  fact  the 
defendants  can  have  no  contention  as  be- 
tween themselves  upon  the  record.  2  Beach, 
Mod.  Eg.  Prac.  {  638;  Cullen  v.  Dawson, 
supra;  Farley  v.  Blood,  30  N,  H.  354;  KM- 
land  V.  Moore,  40  N.  J.  Eq.  100,  2  Atl.  269; 
HaU  V.  Baldwin,  45  N.  J.  Eq.  858,  18  Atl. 
976.  It  seems  there  Is  no  settled  practice  as 
to  the  mode  of  proceeding  after  it  Is  ascer- 
tained that  the  bill  of  Interpleader  will  lie. 
aty  Bank  v.  Bangs,  2  Paige,  Ch.  570.  Van 
Fleet  V.  O.,  in  KIrtland  v.  Moore,  supra, 
says,  touching  the  case  as  among  the  defend- 
ants: "The  court  may  then  adopt  such  conrae 
as  may  seem  best  under  the  circumstances; 
as  by  directing  that  issues  shall  be  raised  by 
appropriate  pleadings,  or  that  an  action  at 
law  shall  be  brought,  or  that  such  other 
course  shall  be  taken  as  may  seem  best  suit- 
ed to  the  nature  of  the  case."  See  Angell  v. 
Hadden,  16  Ves.  202.  In  City  Bank  v.  Bangs, 
snpiu,  the  case  was  referred  to  a  master,  and, 
as  so  many  confilcting  claims  were  Involved, 
the  court  directed  that  any  one  of  the  parties 
should  be  allowed  to  file  before  the  master 
a  statement  under  oath  in  the  nature  of  a 
bill  of  discovery,  which  statement  all  the  oth- 
er defendants  should  be  required  to  answer 
under  oath.  And  so  It  appears  competent  for 
the  purpose  of  determining  what  are  the 
Issues  as  between  and  among  the  defend- 
ants, for  the  court  to  adopt  any  course  or 
method  of  pleading  which  may  seem  appro- 
priate or  best  suited  for  raising  such  Issues, 
and,  when  once  raised  or  settled,  the  court 
will  pursue  the  prevailing  equitable  practice 
In  trying  them.  Thus  it  will  appear  that  the 
orders  of  the  court  defaulting  the  defendants 
Bergman  and  Llnkman,  and  declaring  that 
the  claims  of  Matthleson  and  Lang  &  Co.  were 
prior  and  auperlor  to  theirs,  before  determin- 
ing whether  the  bill  of  Interpleader  could  be 
properly  entertained,  were  premature.  See 
Fkrt-'Nat.  Bank  v.  West  River  R.  Co..  supra. 
Bergman  and  Llnkman  were  contesting  the 
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risht  of  plaloUff  to  proceed  under  Its  bill  of 
biterpleaOer.  and  untU  this  contest  was 
tied  no  Issues  as  amoag;  the  deCendiHta  could 
be  determined. 

The  mala  dlscoaston  at  the  trial  was  directed 
te  the  question  ad  to  wbethei  the  defendants 
Bergtuan  and  LlDkmaa  bad  such  an  Intecesk 
Id  the  fund  iu  the  handa  of  the  plalntut  m 
would  warrant  the  court  In.  directing  U  to 
be  paid  to  tUem  recardlass  of  tiie  ordis  In 
which  the  court  may  have  proceeded.  U  Is 
difficult  to  say  from  the  answers  and  cross 
complaints  of  Bergman  and  Llnkman  just 
what  they  intended  to  accompUata.  thereby, 
whether  to  defeat  the  Interpleader,  and  there* 
by  to  terminate  the  proceedioj;,  or  whether. 
If  unauceessTul  is  this,  th^  Intended  by  theio 
(-C088  bills  to  establish  their  ri^ht  to  tba  fund 
us  between  tfaemaelTes  and  the  other  d*> 
Ceoclants;  and,  if  this  latter,  whether  they 
designed  to  establiah  their  rlsht  thereto  under 
the  right  of  action  acctu-ded  by  the  statute 
of  Washington  against  any  pecsoa  rendering 
difficult,  uncertain,  or  Impossible  of  Identi- 
fication any  legs  covered  by  the  statutory 
Ueu,  or  by  virtue  of  the'  lieu  Itself.  Tlielr 
denials,  which  are  mMnly  upon  want  of 
knowledge  or  information  sufficient  to  form 
a  belief,  reach  only  the  allegations  of  ttur 
complaint  showing  that  claims  had  been  pre- 
ferred by  the  other  defeudadits  to  the  fund 
In  the  hands  of  plaintlfL  It  is  admitted  tbati 
plaintiff  has  such  fund,  and  that  It  owes  for 
the  saw  logs  in  the  identical  amoont.  It  Ia 
further  admitted  that  pJalntUT  Is  unabta  to 
determine  as  to  whom  It  ought  to  pi^  th» 
fund  without  hazard  to  Itself,  that  It  elaimS' 
no  beneficial  Interest  therein,  and  that  there 
is  no  coUusion  between  It  and  any  of  thft- 
defendants.  They  themselves  are  claiming 
the  fund  beyond  question.  But  tbsy  have' 
stated  their  whole  case  upon  the  recocd,  by 
affirmative  allegations,  and,  whethor  s^led 
a  further  and  separate  defense  or  a  crow 
complaint,  or  whether  desljoied  to  defeat  the 
plalDUfTs  bill  or  to  establish  their  right  to 
the  fund,  makes  but  little  difference  for  the* 
purposes  of  this  Inquiry.  The  defendaat» 
Matthieeon  and  Lang.  &  Co.  have  by  thelD 
answers  each  admitted  that  tti»y  ba'v»  laldf 
claim  to  this  fund,  and  by  cross  cmnplalnts. 
have  set  up  tbelr  respective  demands.  Doe» 
this  record  present  a  case  ripe  for  final  de- 
termination? The  only  apparent  obstacle  la 
the  way  is  the  Issue  of  fact  raised  by  the 
answers  of  Bei^an  and  lankman  touching 
the  question  as  to  whether  the  other  defend- 
ants had  preferred  claims  against  the-  plain- 
tiff toT  the  fund  in  its  hands,  but,  as  the 
other  defendacts  have  tendered  no  Issue  in 
this  regard,  and  as  Bergman  and  T.in^p^n 
have  not  made  the  point,  nor  insisted  tiptm 
it  here,  we  feel  warranted  In  assuming  that 
they  have  intentionally  waived  it. 

We  are  now  to  determine  whether,  upcm 
the  face  of  Bergman's  and  Llnkman's  sep^ 
arate  defenses  or  cross  complaints,  th^  bave 
Shown  a  tight  tn  the  fund,  or  are  Interested 


therein.  If  tbey  have,  the-  ease  engbt  to  ge 
bock  for  a.  comjjAetUak  of  the  Issues  between 
them  and  tba  ether  def  endaoti^  and  a  trial  up- 
on such  as-may  be  tendered;,  but,,  if  tbey  have 
not  shown  such  clgbt  oc  Utn^foat,  it  ought 
now  to  be  finally  disposed  of.  At  tbe  time 
the  liens  of  Bergman  and  Liukman  upon  the 
legs  In  queettsB  wwe  Qltid  in  ttie  state  of 
Washington,  tiiere  exMred,  autl^  stiS  erlate,  is 
this  state,  a  similar  law  providing  for  the  ac- 
iiuirememl)  e£  a  ataUiteiy  liea.  upon  togs.  In- 
deed,, tiie  la.w  ef  thift  stafte  wan  takbm  front 
the  WnsliingtoB.  statute,  wiHi  but  few  modi- 
flcatioos  or  changes  "nm  Wasblngtoa  atat- 
nto  eantaim  Si  proviaton  as-  firilawK  "Any 
fiarsea  who-  sluiU  injury  imfair,  or  destzi^,  ob 
wbe  ahall  render  diffieoU,  nncntatn.  vt  ink* 
BOBSlUe  at  identlficaifoo,  «iy  saw  toga* 
*  *  *  npQD  wUch.  ttaexe-  la  a  lien  as  bereln 
luovlded,  wtthout  the  express  consent  of  the 
person  wtlOed  te  such  lieu,  AaJl  be  liable  to 
tbe  UeOrhcMer  faB  the  damages  to  the  aoaorat 
secured  by  hls>  UeOr  whteh  may  be  reeovered 
by  a  civil  action  .against  sueh  person."  UiU'a 
Ana.  St.  Woab-  (  1691.  It  Imb  been  held  by 
this  court  that,  whefe  a  statute  oeates  a  liar 
bility,  unless  U  baa  prescribed  a  praeedure 
for  Its  enforcement  which  attaches  a*  a  part 
of  the  liability,  it  ean  be  enforced  in  an^ 
court  having  jurisdiction  of  the  subject-mali- 
ter  and  tbe  parties.  In  this  respect  it  ia  sinb- 
Uar  to  the  conuuoo-law  right  or  UabUity,  aoA 
may  be  enfonxd  without  regaiid  to  territorial 
Ufflitations..  Aldrich  t.  Dev^^oent  Cou,  2fc 
Ok.  3&,  32.  Pae.  ISO.  The  mile  aiwUes  to  ae> 
tions  arising,  ex  delicto  an  well  as  te  ttaoB» 
arising  ex  contractu.  In  Buns  r.  Railroad 
Co.,  113  Ind.  172. 15  N.  ID.  23<V,— an  action  in- 
stituted for  negligently  causfng  tbe  death  oC 
a  pergoa,r-Mitchell,  G.  J.,  states  the  rule  thnv: 
"A  civil  rif^t  of  action  aoqulred  under  tliat 
laws  of  the  state  where  tlie  injury  is  inflicted, 
or  a  civil  liahUUy  incurred  in.  <me  states  may 
be  enforced,  in  any  otlier  In.  wbicli  tlw  partr 
ia  fault  may  be  fMind,  aoeordlng  to  the  coorw* 
of  proceduue  in  the  iattee  state;"  dtlDg  a  lens: 
list  of  authorities..  And  it  Is  not  erai  neces- 
sary that  the  law  ot  state  where  the 
right  of  acUoB.  aecrwd  aaid  the  law  of  the 
forum  where  It  Is  sooglit  to  beieBisraad  ahmrid: 
both  give  tlie  same  rtibfe  ef  aetton.  HvaiA 
T.  Bailway  Co.  (Minn.)  18  N.  W.  413.  Soeh 
actions  ariring  ea  delicto  an  tranoltoix  lu  flirir 
charactw,  and  ought  not  to  be-cfraineribed! 
bp  locality  aa  to  th^  eaterceaient;.  aw  otber- 
wlse  Justice  might  oftea  ba  def eated;  To  Jva* 
tify  the-courtS'  of  one-  state  In  Ecfostng  to  en- 
force- such  a  right  o£  aetton  clv«a  by  »»*nth^ 
It  must  be  upmi  the  gnrand  ttiat  its  enCboee^ 
ment  would  be  against  good,  momls  w  n^aiafi 
Justice,  or  that  for  some  good  neajMn  it  woirid. 
be  iNKjadldal  to  the  gumni  inteDsstB  o<  the- 
oltlaens  of  the  stsle  o2  the  Conn.  Althangb 
there  are  some  cases-  otvwed  to  lids-  tIbw,  It 
appears  to  be  sustained  by  Oe  great  welgtafc 
of  authority.  See  Dennick  Hallroad  C&r 
103  U.  S.  11;  B43f<»  T.  tCailway  Cou,  63  Iowa, 
70, 18  N.  W.  673;  Knight  t.  RaUsoad  Go,  MS 
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Ga,  Si  N.  X  dS.  So  .tt  would  MOD  fuoa  the 
aMwers  Mutt  BtttsmAn  and  T.<i»fcm»»  each 
has  a  TisiU  of  Action  wUhiii  thto  stKte  asAlmt 
the  plftlQtUC  tor^damftfles  da  taklnc  tiieae  logs 
awar  aaA  rvxalarlag  them  tepasatble  of  Idae- 
tlflcatioQ.  But  the  action  souuds  in  tort  It 
iB-  oae  AvialBA  ex  :ddlnto,  It  doai  aot  ii^- 
pear  to  be  one  In  which  the  tort  conld  he 
waived,  and  a  clrll  actlan  sabstltnted.  In 
this  Tlew  of  the  matter  the  plalutlff  Is  not  a 
stalEefaolder  as  to  Bergman  and  Llnkman,  as 
they  lum  ma  'dalat  upaa  K  for  this  fond. 
Ttaite  claim  U  hr  indc^ndnit  tttle,  wttfaont 
pdrtty  ef  flBtate,  title,  or  contract,  as  tt  per- 
tains to  iha  Imid.  It  to  one  for  mHqaidated 
damages  oiAj,  arising  from  a  tort 

One  of  the  essentUl  requisites  to  eqnltahle 
relief  hy  hill  of  loterplAader  Is  tha±  all  the 
odTOTse  titles  of  the  respective  claimants  mtist 
be  connected  or  dependent,  or  one  derlred 
from  the  other,  or  from  a  eommon  source. 
There  must  be.prlTltiy  of  some  swt  between 
all  the  parties,  such  as  pretty  of  estate,  title, 
or  contract,  and  the  claims  should  be  of  the 
samenatoieandcbaracter.  In.  cases  of  adverse 
independent  titleaor  demands,  actions  to  deter- 
mine ttfe  rights  of  UtlgantB  must  be  directed 
against  the  party  holding  the  property,  and  be 
must  defend  as  best  be  can  at  law.  Tbe  pri- 
mordial element  which  forms  the  basis  of  cor- 
relatlTO  demands  being  absent,  there  eaii  be 
no  contention  among  the  claimants.  Neither 
can  Bay  to  tbe  ether,  "I  hare  a  better  right 
(fr  title  than  you,"  tmt  each  may  be  able  to 
say,  "I  have  Just  cause  for  complaint  af^fnst 
blm  who  would  have  us  litigate  only  araong^ 
onradTes,"  SSins,  where  the  only  relattCHi 
which  the  plalntllf  sustains  to  the  defendants 
Is  that  he  le  tbe  debtor  of  me  of  liMsa,  he  can- 
not Invoke  tbe  aid  of  an  intefpleader.  XUtrd 
Nat  Bank  of  Boston  t.  Shnilaes,  WUtneys  Jb 
Barnes  Xumbw  -Oe.,  ISS  .Mass.  410.  Bo  an 
agent  or  bailee  oanuot  nslntalaB  a  .bU  ef  -In- 
terpleader where  a  penon  d^tostts  with  hfan 
money  or  property,  not  as  a  Btakeholdu;  but 
aa  sncb  agent  or  bailee,  and  the  thing  d^poalt- 
ed  Is  claimed  by  a  third  party.  2  Story,  Bq. 
Jnr.  IS  816,  817.  Where  one  claimant  seeks 
a  certain  rent  from  the  tenant  Id  possesskm, 
and  the  other  atdiqnldated  damages  for  use 
and  occupatloa,  they  cannot  be  rot^ulKd  to  in- 
terplead. Johnson  v.  Atkinson,  3  Anatr.  7^; 
Dodd  V.  BeUows,  29  N.  J.  Bq.  127.  In  In- 
aurauce  Co.  v.  Plagrey.  141  Alass.  411,  6  N. 
B.  93,  the  cojapaoy  had  iBsuod  a  policy  of  in- 
surance on  the  lite  of  F.  A.  P.,  payable  to  E. 
H.  P.,  but  aubeeqaently  allowed  F.  A.  P.  to 
surtender  the  policy  without  the  consent  of 
G.  H.  P.,  and  thereupon  Issued  a  new  pulley 
to  F.  A.  P.,  payable  to  C.  L.  P.  On  the  death 
of  F.  A.  P.  It  was  held  thaA  the  company 
could  not  Interplead  B.  B.  P.  and  Q.  I*.  P. 
The  court  say:  "By  lasulng  these  two  poU- 
des  the  plaintlCF  has  eipoeed  Itself  to  both  of 
these  claims,  and  must  meet  them  as  best  It 
umT'   ^'bo  difficulty  of  maintaining  a  bill  of 


latetifleBder  h  not  teolmiaal.nbvt  flondaiBentaL 
In  this  taan.  at  proccadlqg  iweieannot  'tauinlm- 
wfaflther  tiu  plafaittff  imm  bmnad  a.  douUt 
UaUUtiy.  rnuu  Tenlt  la  passible.  Xhe  plala- 
tttl  craght  to  be  In  a.  poattfem  to  be  hsaid  upoa 
tbe  •qneatton;  but  an  a  blU  of  latecpleadec, 
whleb  assumes  that  Ibe  plalntlfr  is  merely  a 
stekdioldec,  Iba  pIslntUT  cannot  be  beard. 
Uoogbton  T.  Kendall,  1  *UeB,  72.  A  plains 
tut  caimat  have  an  nuder  that  "the  defendants 
Intetptaad,  when  one  Impoflxzit  question  to  be 
tried  is  whether,  by  reason  of  his  own  act  ba> 
Is  under  a  liability  to  eaoh  of  them."  Se^ 
also,  Becbtel  v.  Sbeafer,  117  Pa.  St.  555. 11  AtL 
889;  1  Beach,  Mod.  Eq.  Prac.  i  147;  and  Pom. 
Eq.  Jar.  U  1390,  J3BA.  8a  »  to  In  ttie  case 
at  bar.  Plaintiff  has  upon  Uie  face  of  thefle> 
cross  complalats  locarred  an  independent  Ua- 
blllty  to  the  defendants  Bergman  and  Link- 
man,  wmnding  In  dameces  for  a  tordeos  act 
With  the  transaction  from  which  tbe  HaMNQr 
arose  the  other  defendants  are  not  In  privity,, 
tbeir  Interest  being  in  tbe  fund;  and  the  con- 
verse is  also  true,— Bergman  aati  Xjtnkmaa  are 
not  In  privity  tn  title  or  tnterest  as  tt  per- 
tains to  the  fund. 

Tbe  next  question  Is,  can  they  establleb 
their  right  to  the  fund  through  their  statutorr 
lieu  upon  equitable  grounds?  Itisdafanedtbat, 
as  tbe  laws  of  Oregon,  provide  Sot  the  ac- 
quirement by  laborers  upon  saw  logs  of  a- 
Uke  statutory  Hen,  and  for  a  like  enforcement 
thneof,  the  lien  could  as  well  be  enforced  la 
Oregon  as  In  WasbiugCon,  and.  If  as  against 
the  logs.  It  could  as  well  against  the  fund, 
which  res>resents  the  logs.  There  is  much, 
force  in  this  position.  As  it  has  been  shown, 
that  an  action  will  lie  for  damages,  by  a  pari- 
ty of  reasoning  why  not  a  suit  to  foreclose  the 
Ilea,  In  the  absence  of  any  Bped&l  statututy 
preeedure  devised  as  a  part  of  tbe  remedy? 
tt  would  seem  to  be  lu  accord  with  a  just 
coml^  between  the  states  where  tbe  rights 
.  of  cU^-ani  of  the  state  in  which  the  remedy  Is 
ISTDkwl  aieaot  impaired  or 'Intrenched  upon. 
But  it. la  not  accessary  far  us  to  decide  this- 
questlea,  beeauee  the  lien  semis  to  have  been 
lost  by  JaiUure  -to  invoke  the  temedy  in  sea- 
son, even  admitting  the  proposition  to  be  ten- 
abla  The  Washiogtea  etatnte  provides  that 
the  iten  shaU  Jiot  bind  the  logs  for  a  longer 
period  than  12  montha,  unless  a  dvU  action 
^11  be  lureugbt  In  a  Cfmyj^oiit  coort  to  en- 
farce  the  lien  wltUa  that  tim&  HlU's  Ann.  St 
Wash.  1 16S8.  Now,  the  Hm  was  aied  Ortober 
1,  1882,  and  no  ault  wa«  lastitutad  here  within 
tbe  12. months.  If  this  ault  would  suffiae  for 
that  purpose,  It  came  teo  late,  as  It  was  com- 
menced October  3,  isa&.  True,  a  sidt  was. 
Instituted  In  time  la  the  Waablngton  count, 
bat  the  legs  were  removed  without  Its  Jurto- 
dlctlon  before  a  decree  was  entered,  aad  by 
rcsson  thereof  the  Ilea  wa»  not  ftsed  by  lt» 
action.  We  know  of  no  rule  by  which  the- 
lien  would  be  continued  by  the  oommaaoement: 
of  the  suit  in  Waahlngton  unless  the  court  re- 
tained Jtutsdlctfoa  ot  the  property  to  fix  the 
Ilea  vsfox  It  br  a  valid  decree.  Thla  it  did  not. 
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do,  and  hmce  no  Hen  can  now  be  established 
here,  even  under  appellant's  contention. 

The  effect  ot  Bergman's  and  Ltnkman's  fur- 
ther defenses  or  cross  complaints  Is  to  bar 
the  Interpleader,  and  the  complaint  most  be 
dismlned  aa  to  th^,  as  they  ought  not  to  be 
<>nJolned  from  proceeding  at  law;  bnt  aa  to 
the  other  defendants  the  bill  la  properly  filed. 
la  other  respects  the  decree  of  the  court  be- 
low Is  In  accordance  with  the  facts,  and  a  de- 
<Tee  will  be  entered  here  In  accordance  with 
4hl8  opinion. 


MULLER  V.  HOWELL.   (L.  A.  20.) 
CStipreme  Court  of  California.  Dec.  7,  ISBS.) 
AOBitD  Statount  OP  Facts— FlNniHOB  bt 

COCKT. 

Where  the  parties  agree  to  a  statement 
of  facts  which  Is  sufficient  to  support  the  jnde- 
ment,  a  format  finding  of  facts  the  court  u 
^mnecessary. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Gampbdl, 
Judge. 

Action  by  Joseph  Mnller  against  Elmer  B. 
RowelL  PliOntiff  bad  judgment,  and  defend- 
iint  appeals.  Affirmed. 

E.  E.  Bowell  (A.  Branson,  of  counsel),  for 
appellant    Paris  &  Allison,  for  respondent. 

VAN  FLEET,  J.  This  Is  an  appeal  from 
the  Judgment  upon  the  Judgment  roll,  with  a 
Ijiil  of  exceptions,  and  the  only  point  made 
tor  a  reversal  is  that  the  lower  court  did  not 
file  findings,  which  were  not  waived.  While 
the  record  shows  that  no  formal  findings  were 
«iKned  and  filed  by  the  Judge,  It  does  disclose 
that  the  parties  presented  and  filed  an  agreed 
statement  of  facts  covering  all  the  Issues,  and 
<t  Is  recited:  "That  upon  the  said  statement 
of  facts  hereinbefore  set  forth  being  filed  in 
f  be  cause,  the  court  ordered  Judgment  In  fa- 
vor of  the  plaintlfit  In  the  said  action  npm  the 
lacts  of  the  case  as  disclosed  by  the  said' 
-•(tatement  of  facta  before  referred  to  and  set 
forth,  and  that  thereupon  and  on  the  same 
day  Judgment  was  made  and  entered  In  the 
said  action  In  favor  of  the  plaintiff  and 
Against  the  defendant  as  prayed  for  in  the 
-complaint"  It  thus  appears  that  the  court 
adopted  the  facts  stipulated  by  the  parties 
as  the  facts  of  the  case,  and  based  Its  Judg- 
ment thereon.  Under  such  circumstances, 
and  It  appeariug  that  these  fftcts  fully  sup- 
,port  the  Judgment,  no  other  or  more  formal 
findings  were  required.  The  statement  of 
facts  so  agreed  to  took  the  place  and  served 
all  the  purposes  of  a  formal  finding  by  the 
court  Brewster  v.  Hartley,  37  CaL  16.  It 
Is  only  where  the  facts  are  In  Issue  that 
findings  thereon  by  the  court  are  necessary 
in  any  case;  and,  where  the  parties  stipulate 
In  writing  as  to  what  the  facts  sre,  and  file 
such  stipulation  In  the  action.  It  is  in  all  snb- 
etnntial  respects  the  equivalent  of  admitting 
•hem  In  the  pleadings.   It  Is  reij  ^tpAnDt* 


we  think,  from  the  record,  that  this  appeal 
was  taken  purely  for  delay,  since  It  presents 
the  merest  pretense  at  merit,  without  any  in 
fact;  and  we  think  it  a  case  where,  aa  re- 
spondent suggests,  the  appellant  staoold  be 
mulcted  in  damages  as  ftw  a  frlvolons  appeal. 
The  Judgment  is  afflrmed.  with  ¥50  damages. 

We  concnr:  OABOUTTB,  J.;  HARBI- 
SON, J. 


OASTRO  T.  OBIL  et  aL  <No.  15,SaiX) 
(Snpreme  Oonrt  of  Galtfonda.  Dec  6,  1800.) 
BQtnTT  —  BasoissioK  —  PLBAmNO  —  Btatdte  or 

LtHITATIONB  — TAKIKO  ADTAIITAaa  OW  BT 
DSMUBRBR— RUNMINO  OT  BtATDTS. 

1.  Oiv.  Code,  I  88,  provides  that  the  con- 
veyance of  a  person  of  onsound  mind  "not  eo- 
tirely  without  nndnstanding**  may  be  avtdded. 
Section  89  provides  that  a  person  of  onsonnd 
mind  under  guardianship  can  make  no  oonvey- 
auce.  Held,  that  a  complaint  alleging  ^at  a 
grantor,  at  the  time  of  the  execution  of  a  deed, 
was,  from  dlseue,  etc,  and  from  the  iindae  in- 
fluence exercised  br  the  grantee,  incompetent  to 
manage  her  prc^rty,  and  was  Incompetent  to 
uDderstBQd,  and  did  not  understand,  the  nature 
of  the  transaction,  does  not  show  that  she  was 
"entirely  without  understanding,"  and  therefore 
merely  shows  that  tbe  deed  was  voidable. 

2.  Under  Code  Oiv.  Proc.  i  338,  subd.  4, 
providiag  that  actions  for  rdief  on  the  ground  of 
fraud  must  be  brought  within  three  years,  the 
cause  of  action  in  sadi  cases  though  not  to  be 
deemed  to  hare  accrued  until  the  discovery  of 
the  fraud,  a  complaint  in  such  an  action  which 
shows  that  the  frand  occnrred  more  than  three 
yean  befim  the  commencement  of  the  action  is 
demurrable  unless  it  alleges  the  discovery  there- 
of within  the  three  years. 

3.  Where  tbe  statnte  had  commenced  to 
run  agaioat  a  decedent  the  minority  cf  his  heirs 
does  not  prevent  the  rnnning  of  the  statute 
against  tiiem. 

Oommissloners*  decision.  Department  2. 
Ai^>eal  tnm  snperlor  conrt,  Montaray  oonn- 
ty;  N.  A.  Dom,  Judge. 

Action  by  Juan  B.  Castro  against  Josefa  S. 
Gell  and  otbers.  From  a  Jndgmont  for  de- 
fendants, plaintiff  apiKflOs.  Reversed. 

A.  Gralg.  W.  H.  Webb,  and  J.  A.  Jt^mson, 
for  appellant   S.  F.  Oell  and  John  J.  Wy- 

'  att,  for  respondents. 

HAYNES,  O.  This  action  was  brought  by 
the  plaintiff  to  quiet  Us  title  to  a  lot  in 
the  town  of  Monterey.  On  December  14. 
1882,  Maria  Antonia  Pico  De  Caatro,  the 
mother  of  plaintiff,  executed  a  deed  pun>ort- 
Ing  to  convey  said  proper^  to  the  plaintiff 
in  fee  simple.  The  deed  was  duly  acknowl- 
edged, and  two  days  thereafter  was  record- 
ed. Said  Maria  Antonia  Pico  De  Castro  died 
December  12,  1883,  Intestate.  The  defend- 
ants, claiming  as  heirs  at  law  of  said  In- 
testate, answered  the  complaint  and  at  the 
same  time  filed  a  cross  complaint,  alleging 
"that  at  the  time  said  Maria  Antonia  Pico 
De  Castro  signed  said  deed,  she  was,  from 
disease,  old  age,  Ignorance,  weakaees  of 
mind  and  body,  and  from  tbe  undue  In&a- 
eact  and  control  exercised  ovar  her  bj  wM 
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Jxian  B.  Oastro,  mentally  Incompetent  to 
manage  ber  property,  or  of  transacting  any 
business  whatever,  and  was  tben  and  there 
Incapable  to  comprehend  or  understand,  and 
In  fact  did  not  comprehend  or  understand, 
the  character,  nature,  or  effect  of  said  trans- 
action," and  that  she  was  then,  and  for  a 
long  time  prior  thereto  had  been,  of  unsound 
mind.  Defendants  further  alleged  that  said 
Maria  Antcmla  Pico  De  Castro  died  Intes- 
tate on  December  12,  1883,  leaving,  surviv- 
ing her,  aa  next  of  kin  and  her  only  heirs 
entitled  to  Inherit  the  premises  described  In 
tbe  complaint,  the  plaintiff  and  the  defend- 
ants; that,  as  between  the  parties  to  the  ac- 
tion, the  plaintiff  was  entitled  to  an  un- 
divided >Vao  thereof,  and  the  several  de- 
fendants. In  different  proportions  therein 
stated,  the  remainder  thereof;  aiid  prayed 
that  said  deed  tie  set  aside  and  canceled; 
and  that  the  parties  to  this  action  be  de- 
clared to  be  the  ownen  in  fee  of  said  prem- 
ises In  tbe  proportions  above  set  forth;  and 
that  the  plaintiff  be  required  to  convey  to 
the  defendants  their  said  Interest.  The 
plaintiff  demurred  to  said  cross  complaint, 
upon  tbe  groonda— Flrs^  that  said  cross 
complaint  does  not  state  facts  BufiOclent  to 
constitute  s  cause  of  action;  and.  second, 
that  the  cause  of  action  therein  stated  is 
barred  by  tbe  provision  of  subdivision  4  of 
section  888  of  the  Code  of  Civil  Frocednre. 
This  demurrer  was  ovraraledi  and  idalnUfl 
answered  the  cross  complaint,  putting  In  Is- 
sue all  tbe  material  allegations  thereof.  The 
cause  was  tried  upon  the  cross  compliant 
and  the  answer  thereto,  and  findings  and 
judgmmt  were  In  favor  of  defendants,  and 
this  appeal  Is  by  the  plaintiff  from  said 
Jndgment  and  an  order  denying  hli  motton 
for  a  new  trial 

The  demurrer  should  have  been  sustained. 
Section  S38k  Code  OIt  Ptoc.,  limits  the  time 
within  which  the  actions  thwe  enumerated 
Shan  be  commenced  to  ttiiee  years.  Sub- 
division 4  of  said  section  Is  as  follows:  "C4) 
An  actitm  for  rdlef  on  tbe  ground  of  fraud 
or  mistake,  ^e  cause  of  action  In  such 
case  not  to  be  deemed  to  have  accrued  until 
tbe  discovery,  by  tbe  aggrieved  party,  of 
the  facts  eonsUtntlng  the  fraud  or  mistake." 
In  People  v.  Blankenship,  52  Cal.  619,  It 
was  held  that,  "when  the  acts  constituting 
the  fraud  occurred  more  than  three  years 
Iwfore  the  commencement  of  the  action,  the 
plaintiff  must  allege  the  discovery  thereof 
within  three  years,  in  order  to  avoid  the 
bar  of  the  statute."  That  was  an  action  to 
set  aside  a  deed  on  the  ground  of  fraud,  and 
It  was  held  the  demurr»  should  have  been 
sustained.  See,  also.  People  v.  Lumber  Co., 
90  CaL  459,  460.  34  Pac.  9G:  Boyd  v..  Blank- 
man,  29  GaL  19. 

The  cross  complaint  alleges  that  the  deed 
ftom  Iforia  Antonia  Pico  De  Castro  to  ap- 
pellant was  made  on  December  14,  1882, 
and  that  she  died  December  12,  1883.  This 
cross  complaint  was  filed  Aj^n  5,  18^  or 


more  than  10  years  after  the  execution  of 
tbe  deed,  and  It  contains  no  averment  as  t» 
the  date  at  wlilch  the  alleged  fraud  and  un- 
due influence  of  appellant  were  discovered. 
It  is  contwded  by  respondeaits,  however, 
that  It  is  alleged  that  at  the  time  said  deed 
was  executed,  and  for  a  long  time  prior 
thereto,  said  grantor  had  been  of  unsound 
mind,  and  that,  therefore,  the  deed  was  void, 
"without  regard  to  any  fraud  or  undue  In- 
flueuce";  meaning  thereby  that  the  deed 
was  wholly  Inoperative,  and  did  not  convey 
to  or. vest  in  appellant  any  title  or  seisin. 
"The  deed  of  a  person  non  compos  mentis,, 
who  Is  not  under  guardianship,  transfers  a 
seisin,  and  is  mer^y  voidable."  Devi.  Deeds, 
i  73,  and  casea  cited  In  note  4.  To  the  same 
effect  are  the  provisions  of  our  Civil  Code 
(section  88) :  "A  person  entirely  without  un- 
derstanding has  no  power  to  make  a  con- 
tract of  any  kind,  but  be  Is  liable  for  the 
reasonable  value  of  things  furnished  to  him 
necessary  for  bis  support  or  the  support  of 
his  famUy."  Section  89:  "A  conveyance  or 
other  contract  of  a  person  of  unsound  mind, 
but  not  entlr^  without  understanding,  made 
before  his  incapacity  has  been  judicially  de- 
termined, is  subject  to  rescisaion,  as  pro- 
vided In  tbe  chaptOT  on  resdsslon  of  this 
Code."  And  section  40  prorldes:  "After  bis 
Incapacity  has  been  judicially  determined,  a' 
pnson  of  unsound  mind  can  make  no  con- 
veyance or  other  contract,  nor  delegiUe  any 
power  or  waive  any  right,  imtll  his  restoro- 
tt(Mi  to  capacity.  *****  In  More  v.  Cal- 
Uns,  86  Cat  177,  190,  24  Pac.  728,  It  was 
said:  "I  think  tbe  demurrer  to  tbe  second 
cause  of  action  attempted  to  be  stated  In  the 
oomi^alnt,  based  upon  sections  88  and  39 
of  the  Civil  Code,  was  properly  sustained. 
That  A.  S.  More  was  •entirely  without  un- 
derstanding* Is  not  directly  or  Indirectlyr 
d^nit^  or  Indefinitely,  stated  In  the  com' 
idalnt,  and  therefore  tiie  Instrument  exe- 
cuted by  him  was  not  void."  This  language 
applies  with  equal  force  and  propriety  to 
the  case  befwe  us.  It  Is  tberefore  conclu- 
tively  BBttied  that  the  deed  in  question  vest- 
ed the  title  in  appellant,  and  that  it  could  not 
be  divested  otherwise  than  hy  judicial  ac- 
tion, or  tbe  v<dnntary  conveyance  of  tbe 
grantee;  and.  If  by  judicial  action,  that  tbe 
complaint  must  allege  facts  which  show  up- 
on the  face  of  It  that  the  action  Is  not  barred 
1^  tbe  statute  of  limitations. 

The  doctrine  of  laches,  as  applied  In  equity, 
-need  not  be  considered,  as  tbe  statute  of  lim- 
itations here  Invoked  applies  to  equity  cases. 
Boyd  V.  Blankman,  29  Cal.  19;  Broderick's 
WIU  Case,  21  Wall.  503,  520. 

Respondents  also  contend  that  some  of 
them  are  minora,  and  that  they  are  not  af- 
fected by  the  statute  of  limitations.  But 
the  cross  <M>mplalnt  shows  that  these  minors 
were  not  h^rs  of  appellant*s  gnmtor  when 
the  deed  was  made,  their  parents,  (brongh 
whom  they  claim,  being  then,  and  for  years 
aftowards,  In  lite;  and  subsequent  dlsablU- 
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ties  db  not  wtop  the  rnnnlBg  of  the  statute. 
AlTsrado  t.  irordhalt.  06  Gal.  116,  80  Pac. 
Sn;  Mcl«ran  t.  Benton,  78  OaL  82B,  1! 
Tbc  879. 

It  tollDWB  Hut  tbe  lodgment  and  order 
appealed  from  tfionld  be  reroned,  wtth  dl- 
recdons  to  auBtaln  said  demurrer,  and  wtOi 
leaTe  to  all  parties  to  amend  their  pleadings 
If  they  shall  be  so  advised. 

We  concur:  SKARLS,  a;  BBLOHER,  O. 

PER  CCmiAM.  For  tbe  reaBons  given  tn 
the  ftiregohig  opinion,  tbe  Judgment  and  or- 
der I4)pealed  from  are  reversed,  wtth  direc- 
tions to  the  court  to  sustain  said  demurrer, 
with  leave  to  an  parties  to  amend  th^ 
pleadings  as  they  may  be  advised. 


LAVBB  v.  £LL£31T  et  aL,  Commiastouers. 

(No.  15,947.) 
ISnpnme  Qoort  of  GaUfoniia.  Nov.  28,  1886.) 
■MrinaiPAz.  Cokpobatioms— Cstt  Hub  Coimis- 

aiONERS— PO  W  BBS. 

St.  1870,  p.  738,  creating  the  new  dtr 
hall  commiBsioners,  provided  that  they  shouia 
adopt  Buch  plans  for  the  erection  of  euch  city 
hall  EB  in  thris  jndgmrat  wore  best  calculated 

-  to  serve  the  pu eposes  of  the  city  and  county  of 
San  Francisco.  Act  March  24,  1876,  created 
tiie  present  board  of  new  dty  hall  commission- 
ers,  and  directed  it  to  take  cliarge  of  the  new 
city  hajl,  sod  to  proceed  with  the  constructioD 
of  tbe  building  "actording  to  the  plans  hereto- 
fore adopted  tor  a  permaoent  building:  as  con- 
templated by  an  act  of  the  legislntur©,"*  etc., 
and  provided  tha>t  no  change  in  the  plana  or 

,  specincatioBs  should  be  made  after  proposals 
for  doing  work  or  furnishing  materials  were 
called  for.  Bvld,  that  the  present  eeinmission- 
RB  have  tbe  aame  dtscretdonary  powers  to 
dianffo  the  plans  and  speciScatlons  ef  stM^ 
building  as  their  predecessors. 

Department  2.  Appeal  from  superior  court, 
eity  and  county  of  Ban  Franelaea 

Action  by  Augustus  Laver  against  L.  B. 
Ellert,  William  Broderick,  and  H.  T.  Crea- 
well,  the  commisBloners  composing  the 
bourd  of  new  city  ball  conmilssioners,  foi 
an  Injun otion.  From  a  Judgment  entered 
after  austatntng  a  demmrer  to  the  com- 
idaint,  ptalatiff  appeals^  Affirmed. 

Gale  &  Peery  and  J.  T.  Fleming,  for  ap- 
pellant. W.  S.  Barnea  and  Stafford  ft  Staf- 
ford, for  respondents. 

PER  CURIAM.  This  Is  an  appeal  from 
the  Judgment  entered  after  demurrer  sua- 
tamed.  It  appears  from  tbe  complaint  that 
the  board  of  new  city  bait  commlsslouers 
had  entered  into  a  contract  with  tbe  firm  of 
O'ConneU  &  Lewis  for  tbe  erection  and  con- 
struction of  a  dome  upon  the  new  eity  ball 
In  the  city  and  county  of  San  Francisco, 
)b  place  of  a  square  clock  tower  contem- 
ptated  by  the  original  plans.  It  was  aver- 
red  that  the  dome,  if  constructed,  would  be 
wholly  unlike,  In  external  appearance,  the 
tower,  wtdeh  was  to  be  built  according  to 


the  adopted  plans;  that  It  would  coat  nwre, 
and  **wotdd  be  grtotiy  out  of  harmony  irftH 
the  other  parts  9t  said  bnlUfng  aheadly 
completed,  and  materially  detract  from  its 
arddtectnral  bean^.**  A  perpetual  injnne^ 
Hon  was  sought  against  the  defendants,  to 
restrain  them  from  proceeding  further  un- 
der the  contract,  and  a.  Judgment  -was  asked 
decreeing  tbe  contract  to  be  null  and  void. 
A  demurrer  was  austalned  to  tin  eon^laiBt 
upon  the  ground  that  It  failed  to  state  n 
cause  ef  action. 

The  questl<m  presented  luTolTeB  tbe  pvwee 
of  the  board  of  new  city  hall  commisslanen 
to  make  any  deviations  In  the  constructfoo 
of  the  building  tnm  the  plans  adopted  by 
the  commlsslonerB  In  1871,  under  the  pro- 
Thilona  of  tbe  act  of  1870.  St  1868-70.  p. 
7S8.  This  question,  however,  has  ceased  to 
be  of  any  public  Importance  whatever,  and. 
indeed,  of  very  little  concern  to  tbe  plaintiff 
himself,  by  reason  of  the  ratifying  act  of 
the  last  legislature,  which  It  is  conceded 
relldates  ibe  contract,  even  if,  In  ttie  first 
Instance,  it  were  Improperly  entered  hrto  \jj 
the  commlssIoneTa.  fit  1895,  p.  16G;  Never- 
theless, we  are  of  opinion  that  tbe  court 
property  sustained  the  demnrrv.  The  act 
of  the  legislature  creating  the  new  dty  taaU 
commissioners  (St  1870,  p.  738)  provided 
that  the  commlsrtonos  shoald  "adopt  snch 
plans  for  the  erection  of  said  city  hall  as  in 
their  judgment  best  calculated  to  serve  the 
purposes  of  said  city  and  county,  having  In 
view  the  necessity  of  providing  a  penoB.- 
nent  building  which  will  fnndsh  sufflclent 
and  suitable  rooms  to  accommodate  the  dif- 
ferent courts  and  boards  at  <Atj  and  conixty 
oflScers,  ball  of  records,  and  also  offices  for 
the  various  offlcers  of  said  dty  and  county.** 
Tbe  object  of  the  act  was  to  secure  the  erec- 
tion of  a  permanent  and  suitable  building 
for  the  purposes  named,  and  the  duty  en- 
joined upon  the  board  of  adopting  plans 
was  to  further  this  object  Nowhere,  by 
the  act,  was  the  original  board  prohibited 
from  changing  or  modifying  the  plane,  when 
once  adopted,  and  for  tbe  proi>er  perform- 
ance of  the  duty  imposed  upon  them  It  was 
necessary  that  some  discretion  should  be 
left  to  them  in  the  matter.  They  sbonld 
have  the  power  to  correct  mistakes  In  plana 
once  adopted.  They  should  have  tbe  po^v- 
er  to  vary  an  adopted  plan.  If  further  In- 
vestlpation  satlstied  them  that  the  execution 
of  it  would  not  achieve  the  end  in  view. 
Nothing  in  this  act  can  fairly  be  said  to  pro- 
hibit tbe  commissioners  from  changing  or 
modifying  plans  once  adopted,  If,  In  tbe 
bona  fide  exercise  of  their  judgment,  they 
believed  the  changes  or  alterations  would 
better  meet  the  objects  of  tbe  law.  By  tfee 
act  of  the  legislature  approved  March  3«» 
ISTO,  the  present  board  of  new  city  hall  com- 
missioners was  called  Into  being,  and  was 
directed  to  take  (Aarge  oT  the  new  city  hall 
and  improvements  therein,  "and  to  proceed 
with  the  constructien  of  tlie  b^Mtagon  safd 
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promiBai  kmnm  m  ttaa  mm  dtj  ball,  mo- 
cording  to  the  plam  heretofoiv  adopted  for 
a  penmnoit  MldlBs,  aa  eoatemiriated  by 
anaetoribftlegl*U«e,''«t&  ItbtUslan- 
gaage  -wbleh  agpeOaat  elalau  deprira  tka 
commlarioBeni  ef  any  and  all  dlacmtian, 
and  compels  tbem  to  proceed  with  the  mafc 
iindw  tte  ptauw  adopted  by  tbe  former 
iioard.  But  auch  a  cMMtEocttaD  la  not  au^ 
ported  Iqr  reascm,  nor  borne  out  by  the  laa- 
ffnase  ot  tbe  act  ttaM.  It  eamot  be  oeen 
why  the  BOCceBBtna  of  the  original  board 
aboold  mit  have  tbe  aame  dlacretlonary  pow* 
era  which  were  veeted  tn  their  predeceaaoia, 
nor  do  we  bid  In  tbe  terma  of  the  act  any 
«xpreeB  dedaimtion  deprlTing  them  of  that 
discretion.  By  section  4  of  Idie  act  tbey  are 
empowered  to  employ  an  architect  By  sec- 
tion 6  It  la  made  tbe  arebltect^a  dnty  to  draw 
apeclflcatloaa  of  tiie  work  to  be  done,  and 
make  dntwtnga  Uiflreftir.  Ignite  aa  muck 
room  Is  left  for  tbe  eserdae  of  discretion- 
mey  power  in  the  matter  of  the  spectflcatloiis 
as  in  the  tnattw  of  the  original  plans,  and 
discretion  over  tbe  spedflcatlona  la  exprees- 
ly  awarded  to  tb&  new  board;  bnt  by  aec^ 
tton  14  of  the  act  the  right  of  the  board  to 
cbai^  adopted  ptans  la  expressly  recog- 
nised. It  la  then  declared  "that  no  change 
w  modification  In  tbe  place  [plan]  or  spe^ 
HcatieD  Aall  be  made  after  proposals  for  so 
doing  work  or  fnnlshlng  mateilalB  shall  be 
caDed  for.**  We  conclude  that  the  discre- 
tionary powers  of  the  present  board  nndw 
•Ona  act  of  1875-T8  are  not  different  from 
those  enjoyed  by  their  predecessors,  and 
that  the  contemplated  change  was  not  In 
abnse  or  In  exceaa  of  a  reasonable  exercise 
of  tbose  powHB.  Tbe  Judgment  appealed 
from  Is  affirmed. 


WITTB  T.  TATLOR.   (L.  A.  C6.) 
fSapreme  Court  of  California.    Not.  30,  189©.) 

RUL-BSTATB  AOBKTB— CoHUlseiO»8. 

A  contract  hy  defendant  to  pay  plaintiff 
a  specified  commission  after  six  montfis  from 
the  delirery  to  defendant  of  a  deed  for  a  one- 
half  interest  In  a  rancli  owned  by  a  third  per- 
aon  ia  iDdivisible,  and  plaintiff  cannot,  upon  de- 
fendant's parcbase  of  a  one-third  interest  in 
such  ranch,  recover  a  proportionate  eomtpission. 

Department  1.  Appeal  from  superior  court. 
Riverside  county;  3.  S.  'Najea,  Judge. 

Action  by  William  A.  WItte  against  K.  B. 
Taylor  to  recover  commissions  for  the  sale 
of  real  estate.  From  a  Judgment  sustaining 
a  demuner  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

H.  W.  COvnoweth.  (or  ajgwilant  EL  W. 
Freeman*  far  regpaod— t 

OABOUTTB,  J.  This  la  an  action  to  rs- 
cover  commissi oas  for  the  sale  of  certain  real 
asbtto.  ▲  feneial  damnrrsr  waa  anatalned  to 


the  complaint,  and  plaintiff  appeala  from  the 
Judgment  rendered  thereon.  Tbe  action  Is 
based  upon  the  following  clauae  of  a  written 
contract  entmd  Into  between  plaintiff  and  de- 
fendaitf :  **It  la  further  underatood  and  agreed 
that  when  aidd  Ttoylor  can  aceua  from  Plez 
Jamea,  (rf  Anaheim,  a  deed  couT^lng  to  said 
Tqylw  the  mdlTlded  one-baK  Interest  In  said 
nucb  now  owned  by  said  Plesi  James  in  said 
Nevada  rancb,  then  said  Taylw  vlU  pay  aalA 
Wttte  tbe  sum  of  12,000  aa  a  commisslau  on 
said  purchase  and  sale  from  said  James;  and 
said  Taylor  agrees  that  he  wHl  purchase  said 
lota  la  East  Blvendde  and  Hastings  from  said 
Wltte  ftur  the  sum  of  |1.000,  tbe  aald  purchase 
ficom  said  James  to  be  at  terma  satlsfiictory 
to  said  Taylor,  and  the  said  sums  of  92,000  aa 
commlstfon  and  $1,000  toe  lota  to  be  due  and 
payable  at  any  time  after  alx  months  from 
date  and  delivery  of  deed  from  aald  Plea 
Jamea  (or  aald  one-half  Interest  bt  said  ranch 
to  said  Taylor.**  The  complaint  sets  out  tbe 
contract;  and  then  alleges  that  plaintiff  need 
Us  best  efforts  to  make  the  sale,  and  succeed- 
ed in  obtaining  from  James  an  offer  to*sell 
aald  undivided  one-half  of  the  ranch  to  de- 
fendant, but  that  defendant  refused  to  pur- 
chase said  nndlTlded  one-half,  bnt  thereupon 
purchased  an  nndlTlded  one-Qilrd  from  said 
James,  upon  tonus  satis&ctocy  to  bim  (de- 
fendant). The  complaint  prays  toe  Judgment 
for  tlie  sum  of  91.333.33,  that  sum  belng^a 
proportionate  amount  of  the  agreed  compensa- 
tion of  (2,000.  The  complaint  falla  to  state 
a  cause  of  action.  It  la  based  npcm  a  written' 
contract,  and  there  Is  no  allegation  that  a 
compliaiKe  has  been  had  with  ite  terms,  but, 
on  tbe  contrary,  the  affirmatlTe  alle^tions 
show  that  the  main  condition  precedent  to  tbe 
payment  ot  the  commission  baa  never  .occur- 
red. Again,  tbe  commission  was  not  to  be 
paid  until  six  months  "from  date  and  deUvery 
of  deed  from  said  Viez  Jamea  for  said  one- 
half  interest  In  said  ranch  to  aald  Toykw," 
and  it  Is  not  even  claimed  that  the  time  above 
.  referred  to  has  ever  arrlred.  The  action  liaa 
been  brought  upon  the  Oieory  that  tbe  con- 
tract Is  separable,  and  that  tbe  commlaaions 
pro  tanto  should  be  paid  In  pioportloa  to  the 
amount  of  land  purchased  by  Taylor.  Ttut 
contract  does  not  so  provide,  and  It  Is  not  for 
this  court  to  change  ite  terma.  It  ta  not  erea 
alleged  that  tbe  sale  of  the  undivided  one- 
third  interest  In  tbe  ran<di  was  made  to  Tay- 
lor reason  of  tbe  labor  and  Influence  of 
plaintiff.  Bat,  bey^  all  that,  it  Is  Impossi- 
ble tor  this  ooort  to  say  tbat  defendant  agreed 
to.  or  was  erea  wOUng,  to  pay  any  commis- 
sion wbaterer  fbr  tbe  poicbaae  of  an  undivid- 
ed ons-thlrd  Invest  In  the  ranch.  We  Uilnk 
tbe  contract  Is  Indivisible  In  this  r^;ard,  and 
must  stand  er  fall  as  a  whole.  For  tbe  fore- 
«olng  reasons  the  Judgment  is  affirmed. 

We  CDBcnn  HARBISON,  J.;  TAN  FLBOT, 
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YORE  et  al.  t.  BOOTH.  (No.  laSOSt.) 

(Snpreme  Ooart  of  California.    Dec.  2,  18Cj.) 

Liri  Insdrasce— BBNEFfCiABiBS— "Lmal  Hbirs* 
—  Etidenob  — Dbclakatighb  ov  Ih- 

8U  RBD— CoXCLUSiTSNBSB. 

1.  Where  one  deaignateB  his  "legal  hein" 
as  beneficiariee  In  a  life  policy,  an  irrevocable 
interest  in  the  policy  TeatB  in  those  then  living, 
and,  on  their  Dirth,  those  subBegnently  bom, 
who  would  on  Insnred'a  death  be  his  heira. 

2.  In  as  action  by  beneficiaries  on  a  life 
policy,  declarations  of  Insured  as  to  his  age  In 
applications  for  other  insurance  are  inadmissible 
to  show  that  the  age  ^ven  by  him  in  the  ed* 
plication  on  which  the  policy  In  snit  was  6h 
sued  was  false. 

3.  The  fact  that  insured  aigned  ue  name 
of  his  wife,  who  surrived  him,  to  the  applica- 
tions, and  that  the  wife  was  oae  of  the  bene- 
ficiarieB  of  the  policy  in  suit,  did  not  render  the 
applications  admisBible,  in  the  absence  of  evi- 
dence that  the  wife  waa  actually  cognizant  of 
thfidr  contents. 

4.  In  an  action  on  a  life  policy,  evidence 
that  the  proof  of  death  fumiBbed  by  plaintiff 
states  that  insured  was  bom  in  1820  does  not 
require  a  finding  that  the  statement  by  insured 
in  bis  application  that  he  was  born  in  1830  waa 
false. 

In  bank.  Appeal  from  superior  court.  Tuba 
county;  B.  A.  Davis,  Judge. 

Action  by  Eliza  Yore  and  others  against  A. 
G.  Booth,  receiver  of  the  Bankers*  &  Mer- 
chants* Mutual  Life  Insurance  Association,  on 
a  life  p(dicy.  From  a  Judgment  for  plain- 
tiffs, and  an  order  denying  a  new  trial, '  de- 
fendant appealQ.  AffirmedL 

Van  Ness  &  Redman,  for  an}dlant.  B^rbea 
&  Dinamore  and  Mastlck,  Belcher  &  Mas- 
tick,  for  napoxkOeata. 

BEATTY,  O.  J.  Tbis  !■  an  action  by  tbe 
widov  and  children  of  Pcftor  Yore,  deceased, 
to  recover  the  amount  of  a  policy  on  his  life 
Issued  Ma7  10, 1886,  by  the  Bankers'  &  Mer^ 
chants'  Mutual  Life  Insorance  .^soclatlon. 
and  made  payable  to  his  "legal  faeire."  The 
defendant  la  receiver  of  said  association,  and 
is  appealing  from  a  Judgment  in  favor  of 
the  plaintlffB,  and  team  an  order  denying  his 
motion  fOr  a  iww  trIaL 

The  policy  In  qnesdon  was  issued  upon  a 
written  apiflicatlon  made  by  Peter  Yore,  and 
the  action  is  defoided  npon  the  ground  that 
In  Us  apidleatimi  be  stated  that  be  was  only 
66  years  of  age,  wben  tn  fact  be  was  olAer. 
At  the  trial  the  defendant,  In  ord«  to  prove 
the  falsity  of  the  statement  as  to  age.  offered 
In  evidence  (1)  an  ai^tlication  made  by  the 
deceased  to  the  Pacific  Mutual  Life  Insure 
knee  Company  in  1868,  In  which  he  stated 
jthat  be  was  bom  in  1825;  (2)  a  statement 
nude  in  1878,  In  an  aiqidlcatlon  to  the  Hntnal 
Life  Inanmnce  Company  of  New  York,  that 
he  was  bom  In  1^;  (S)  an  entry  on  the  great 
register  of  Sierra  county,  made  In  1879,  sliow^ 
lug  that  be  was  bom  In  1S22.  All  this  evi- 
dence was  rejected,  npon  the  ground  of  In* 
competency.  I  was  at  flrat  indliKd  to  re- 
gard this  mling  as  erroneous,  but  an  enmlna- 
tion  of  a  large  number  of  cases  has  convinced 


me  that  It  Is  sustained  at  all  points  by  the 
decided  weight  of  authority. 

It  seems  to  be  tbe  settled  doctrins.  wttt  but 
slight  dissent  In  tbe  comti  <tf  tbls  connti)'. 
that  a  person  who  procures  a  ptdky  iqmui 
bis  own  life  payaUe  to  a  de^gnated  bene- 
ficiary, Bltbougb  be  pays  tbe  premiums  him- 
self, and  ke^  the  poUcy  in  his  exclusive  pos- 
session, has  no  power  to  change  the  bene- 
ficiary, unless  tbe  polky  Itnlf  or  tbe  charter 
of  the  insurance  company  so  provides.  In 
other  words,  it  Is  held  that  the  beneficiary 
named  in  tbe  poUcy,  althougli  he  has  parted 
with  nothing,  and  Is  simply  tbe  object  of 
another's  bounty,  has  acquired  a  vested  and 
irrevocable  interest  In  the  policy,  which  be 
may  keep  alive  for  his  own  benefit  by  pay- 
ing the  premiums  or  assesamente  if  tbe  per- 
son who  effected  tbe  Insurance  fails  or  refuses 
to  do  so.  It  is  contended,  however,  tliat 
this  doctrine  Is  inapplicable  to  a  case  In 
which  the  designated  beneficiaries  are  the 
"legal  heirs"  ot  the  person  effecting  the  Insur- 
ance, because  a  living  person  has  no  heirs, 
and  therefore  it  is  argued  no  interest  can  vest 
in  anyone  during  bis  lifetime.  But  this  would 
seem  to  be  a  very  technical  ground  for  mak- 
ing a  distinction  In  the  application  of  a  doc- 
trine which.  If  it  is  a  sound  and  wholesome 
one,  ought  to  protect  these  plaintiffs  and  oth- 
ers In  like  situation  as  completely  as  If  they 
bad  been  named.  It  appears  that,  wben 
Peter  Yore  allied  for  bis  Insurance,  be  had 
a  wife  and  a  number  of  cUldren  living.  It 
he  bad  designated  tbem  by  name,  or  the  sur- 
vivors of  tbem,  as  his  beneficiaries,  snd  bad 
added  a  provtoo  that  any  after-bom  child 
should  come  In  for  an  equal  share,  we  can 
see  no  reason  why  such  designatioa  would 
not  have  been  effectual,  and  tbls,  in  legal 
effect.  Is  vriiat  be  did.  If,  In  the  case  supposed, 
an  Interest  In  tbe  p(^cy  would  have  vested 
in  the  named  beneficiaries,  as  we  think  it 
would,  tbe  same  interest  vested  in  these 
plaintiffs  on  tbe  issuance  at  the  policy,  and 
it  was  not  in  the  power  of  Peter  Yore  there- 
after to  change  beneficiaries  or  revoke  Us 
benefaction.  Tbls  precise  point  was  so  ruled  In 
Welsert  v.  Muebl.  81  Ey.  336,  and  we  have 
not  been  referred  to  any  case  holding  the 
contrary.  From  this  It  follows  that  as  to 
these  plaintiffs,  any  declarations  at  the  de- 
ceased not  made  at  the  time  of  pncuring  the 
policy,  or  as  part  of  tbe  res  gestie,  were  hear* 
say  and  Incompetent  The  authorities  In  sup- 
port of  this  propositkn  are  nnmerous,  and 
need  not  be  dted  here. 

It  Is.  however,  claimed  that  tbe  andica- 
tion  to  tbe  Pacific  Mntoal  should  have  been 
admitted,  because  It  was  signed  by  Eliza 
Yore  (the  widow).  But  her  name  was  so 
signed  by  her  husband,  and  not  by  her  in 
person.  Undoubtedly,  the  statements  made 
In  that  application  would  have  been  ctMupe- 
tent  evidence  against  her  in  an  aethm  upon 
tbe  policy  issued  thereon,  but  In  tevor  aC  a 
stranger  they  are  not  evidence  without  proof 
that  she  wss  actually  cognizant  of  tbem,  and 
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there  ms  no  such  proof  In  this  caae. 

The  proof  of  death  famished  by  one  of 
these  plalntUfs  was  admitted  In  evidence,  and 
contained  a  statement  that  the  deceased  was 
born  Id  1829.  A^ieUant  contends  that,  In 
the  absence  of  any  explanation  or  rebnttal, 
the  court  conid  not.  In  the  face  of  this  evi- 
dence, avoid  floding  that  the  statement  of 
deceased  ttiat  he  was  bom  in  1830  was  false. 
We  do  not  think,  however,  that  this  state- 
ment In  the  proof  ot  deatti,  wholly  tmm&- 
terlal,  as  It  was,  and  evidently  hearsay,  was 
of  such  weight  and  cogency  as  necessarily 
to  overcome  the  presumption  In  fbvor  <tf  the 
truth  of  the  statement  upon  which  the  policy 
was  Issued. 

In  view  of  these  conclusions,  the  other 
points  discussed  by  counsel  becimie  imma- 
terlaL  The  judgment  and  oxder  a^ealed 
from  are  affirmed. 

WecoDcar:  McFABLAND, X;  GAROUTTB. 
J.;  HARRISON,  J.;  TBICPLB,  J.;  HBN- 
SHAW,  J. 

Mr.  Jnstlce  TAN  FLBBT.  deeming  himself 
dlsquallfled,  did  not  participate  In  the  fore- 
going. 


iaOB  T.  TBINITT  OOUNTT.    (No.  18,866.) 

ifiuprtrnt  Ooart  of  OaUftmiia.  Dee.  8,  18DS.) 

Cotnrnsfl— Bouin>iaiBB— SnBTSTos  GnrxsAL. 
Pol.  Code,  S  U969.  providing  that  the  sui^ 
vey  of  the  t>onndary  linefl  between  counties 
may  be  "made  by  the  surveyor  general,"  on  ap- 
pUoition  of  the  Ixtard  of  anpervisora  of  any 
county  affected  thereby,  does  not  require  that 
the  survey  ahonid  be  made  personally  by  the 
surveyor  general  or  his  deputy.  His  wroval 
of  a  surv^r  hy  a  snrveyw  appt^ted  1^  bim  is 
snffident. 

Department  1.  Appeal  from  superior  court, 
Trinity  county;  T.  B.  Jones,  Judge. 

Action  by  S.  H.  Rice  against  Trinity  coun- 
ty. Fran  a  Judgment  for  defendant,  plain- 
tiff ftppeula.  Berersad. 

Thomas  B.  Bond,  for  appeUaat  James  W. 
BarOett,  for  respondent 

PER  CURIAM.  The  plaintiff  brought  this 
action  to  recover  from  the  defendant  its  pro- 
portionate share  of  the  coat  of  surveying 
and  definitely  marking  out  the  boundary  line 
between  the  counties  of  Humboldt  and  Trin- 
ity, on  the  one  side,  and  the  county  of  Men- 
docino, on  the  other  side.  The  defendant 
demurred  to  the  complaint  on  various 
grounds,  and  the  demurrer  was  sustained. 
The  plaintiff  declined  to  amend,  and  there- 
upon judgment  was  entered  that  be  take 
nothing  by  his  action,  from  which  he  ap- 
peals. 

The  facts  stated  In  the  complaint  are,  in 
substance,  as  follows:  Eacb  of  the  counties 
named  was  at  all  the  times  mentioned  in 
the  complaint  a  boily  corporate  and  poli- 


tic, and  an  organised  county  of  the  state  of 
California.  The  southern  boundary  Une  of 
the  counties  of  Humboldt  and  Trinity  is  co- 
incident with  the  northern  boundary  line  of 
the  county  of  Mendocino,  and  Is  the  forti- 
eth parallel  of  north  latitude.  The  whole 
length  of  this  boundary  line  Is  57.492  miles, 
and  the  length  of  It  between  the  cotmties  of 
Humboldt  and  Mendocino  Is  25.725  miles, 
and  between  the  counties  of  Trinity  and 
Mendocino  Is  31.768  miles.  On  the  22d  day 
of  July,  1891,  the  said  boundary  line  was  not 
marked  by  natural  objects  or  lines,  or  by  sur- 
veys lawfully  made,  and  on  tliat  day  the 
board  of  supervisors  of  Mendocino  county 
made  application  to  the  surveyor  general  of 
the  Rtate  to  have  the  said  line  surveyed  and 
definitely  eBtabllahed.  In  pursuance  of  this 
application,  the  surveyor  goieral,  on  August 
17, 1891,  duly  appointed  the  plaintiff  a  survey- 
or to  make  a  surrey  of  said  boundary  line, 
and  authorised  and  empowered  him  to  make 
such  survey.  In  pursuance  of  said  api>oint- 
ment  and  authority,  the  plaintiff  made  a  sur- 
vey of  said  boundary  line,  and  definitely 
marked  the  same,  and  established  the  com- 
mon corners  of  said  three  counties  on  the 
fortieth  parallel  of  north  latitude.  The  said 
survey  was  made  between  September  1, 1891, 
and  December  18,  1891;  and  on  the  last 
named  day  the  surveyor  general  duly  ap- 
proved the  same,  and  it  was  filed  In  bis  of- 
fice, and  is  of  record  therein.  The  cost  of 
making  said  surrey  was  $5,161.66,  and  the 
proportion  thereof  chargeable  to  the  defend- 
ant was  11,427.19.  In  November,  1892,  and 
within  a  year  after  the  last  Item  of  account 
had  accrued,  plaintiff  filed  with  the  clerk  of 
the  board  of  snpavlaors  of  defendant,  and 
duly  presented  to  said  board  for  allowance, 
his  claim  and  bill  for  his  services  In  making 
said  survey,  the  same  being  properly  made 
out  and  verified.  The  said  claim  came  up  to 
be  heard  by  the  said  board  on  January 4, 1893, 
and  on  that  day  the  board  made  an  order 
rejecting  the  claim,  and  refused  to  allow  the 
same  or  any  part  thereof.  It  Is  then  alleged 
that  the  defendant  Is  indebted  to  the  plaintiff 
In  the  sum  of  $1,427.19  for  the  costs  of  mak- 
ing said  survey;  that  the  services  of  plain- 
tiff In  making  the  surrey  were  reasonably 
worth  that  sum,  and  the  same  Is  due  and  ow- 
ing by  defendant  to  plaintiff;  and  that  no 
part  thereof  has  been  paid.  Wherefore  plain- 
tiff demands  judgment,  etc 

The  Political  Code  contains  the  following 
provisions: 

"Sec.  483.  It  Is  the  duty  of  the  surveyor- 
general:  *  *  *  (2)  When  required,  to  sur- 
vey and  mark  the  boundary  lines  of  coun- 
ties, cities,  villages  and  towns." 

"Sec.  3969.  All  common  boundaries  and 
common  comers  of  counties  not  adequately 
marked  by  natural  objects  or  lines,  or  by 
surveys  lawfully  made,  must  be  definitely 
established  by  surveys  jointly  made  by  the 
surveyors  of  all  the  counties  affected  there- 
by, and  approved  by  the  boani^  of  suoer- 
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-vlMon  fof  SDch  giittca,  ar  bgr  m  Bwvey  <iimde 
•r  Borygyor-gfBmt,  oa  lappttavdnQ  «f 
4ke  tM«d  of  nqMPrtMM  «f  aiqr  oaonity  «r- 
.<ected  thereby." 

Xn  BOBtalnbiK  tbe  demurrer  tfae  enperlor 
•«om4  adopted  tbe  viem,  now  most  Btrosgly 
MBed  upon  niBpoadeBt,  that,  under  tfae 
vmrialoDs  of  the  Oode  aibove  cited,  a  survey 
4*  «8tabllafa  tbe  conmKm  bonnAary  between 
±wo  or  more  countiee  must  be  actually  made 
im  the  field  by  tbe  snrreyor  general  In  per- 
maa,  or  by  a  de^nrty,  and  tbat  In  no  other  way 
«ma  a  legal  and  efitectlTe  surrey  for  tmcb 
purpose  be  made;  that,  inasmuch  as  the 
«aniplahit  falls  to  efaorw  that  the  surrey 
wiklch  forms  the  basis  of  the  acthm  wan  so 
made,  no  case  Is  made  showing  any  legal  ob- 
ligation upon  defendant  to  pay  any  part  of 
tte  cost  of  said  work.  This,  In  our  Judg- 
BMnt,  Is  an  erroneous  view  of  the  meaning 
Acd  purpose  of  tbe  statute.  In  providing 
<kat  such  surveys  shall  be  "made  by  the 
flBrreyor-geneml"  It  was  never  contemplated 
the  legislature  that  that  officer  should  go 
Vensonally  Into  the  field,  and  direct  or  per- 
Corm  the  detail  work  of  runoing  lines  and 
■narking  bouodarles.  The  general  character 
«C  tbe  many  end  important  duties  to  be  per- 
formed by  tbe  surveyor  general,  as  such,  and 
MM  ex  officio  register  of  tbe  state  land  office, 
wholly  Incompatible  with  any  such  re- 
tirement. What  Is  meant  and  intended  le 
Chat  the  survey  shall  be  made  under  his  dl- 
<aetl<m  and  supervision,  and,  when  completed, 
flball  have  hie  official  sanction  and  appromL 
Wben  so  made  and  approved,  the  sm^'ey  be- 
«Dpie6  his  act,  end  la  ''made  by  the  surveyor- 
general."  By  necessary  implication  the  law, 
casting  upon  tbe  surveyor  general  tbe  duty 
4ir  making  public  surveys,  clothes  him  with 
tbe  requisite  power  to  enable  him  to  properly 
perform  that  duty,  and  for  this  purpose  it  ts 
perfectly  competent  for  him  to  emp1<^  sur- 
■weyan  and  otber  functionaries  usual  and 
necessary  In  running  ttie  lines  and  doing  the 
detail  work  required.  He  is  made  the  agent 
4if  the  state  for  the  making  of  such  surveys, 
and  as  such  agent  he  may  delegate  tbe  rae- 
«9ianical  part  of  the  work  to  others.  Ctr. 
<V)de.  fi  2349.  Nor  ts  It  necessary  that  the 
field  work  slKrald  be  done  by  or  under  tbe 
«r6ct  supervision  of  a  deputy.  The  surveyor 
general  is  given  but  one  deputy  (Pol.  Code, 
f  343),  and  has  no  power  to  appoint  more  (Id. 
%  S77);  and  the  general  duties  and  powers 
«r  the  deputy  are  the  same  as  those  of  the 
principal  (Id.  i  865),  e,xcepting,  of  course, 
^bat  they  are  exercised  in  tbe  name  of  the 
latter.  There  la  therefore  no  more  reason 
-fin-  supposing  that  the  legislature  Intended 
snch  work  to  be  done  by  the  deputy  than  by 
tfae  Horveyor  general  himself. 

The  other  points  made  by  respondent 
Aealnst  tbe  sufficiency  of  the  complaint  do 
*ot  call  for  special  notice,  as  they  are  with- 
'Mt  merit.  The  judgment  Is  reversed  and 
cause  remanded,  with  directions  to  orerrule 
€b»  demurrer. 


GIBfSON  et  at  T.  WHS^BB  «t  rf.    (li.  A- 
49.) 

(Supreme  Court  of  CaHfomla.  Dec  3,  1895.) 
MBCHAKI0*B  LiBH— FlUDISO*— Yaeujicb. 

1.  Plaintifb,  In  thdr  complaint  in  an  actkn 
to  foreclose  a  meishanie'i  lies,  haTlav  alleged 
that  ther  fomMied  material,  imder  aeieement 
with  the  contractor,  and  that  there  was  «  •m 

iiue  from  tbe  owner  to  tbe  contractor,  camwt 
recover  against  the  owner  onder  a  finding  th&t 
tJae  owner  had  paid  tnt  more  Aaa  the  <!otitntet 
price. 

2.  A  finding  tliat.  after  said  material  was 

fumislied,  the  owner  promised  to  pay  therefor, 
will  not  entitle  plaintiffis  to  a  lien,  nor.  on  nc- 
comit  of  the  vanaoee,  will  It  aappuit «  per— nil 
judgment. 

H.  A  finding  that  the  owner  pnrchaaed  eer- 
tain  material  from  plaintiECs  will  not  ■ustaia  a 
Judgment  on  aceonnt  of  the  variance. 

Department  1.  A'ppeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKInley,  Judges 

Action  by  W.  P.  Gibson  and  hnother.  part- 
ners, against  BFla  A.  "Wheeler  and  anofber,  to 
enforce  a  material  mante  lien.  FlalntlffiB  had 
judgment,  and  defendant  Ella  A.  Wbeder  ap- 
peals. Reversed. 

W.  R.  Bacon  ana  H.  K.  Tonng,  tar  avpel- 
lant   K.  B.  Treat  and  a  K.  HoUowajr,  for 

respondents. 

GAROUTTB,  J.  This  la  an  action  to  fore- 
close a  material  man's  Hen.  The  owner  of  the 
property,  Wheeler,  and  Tetro,  the  contractor, 
ate  joined  aa  d^endants.  Plaintiffs  recover- 
ed judgment  In  the  sum  of  $122.73,  which 
sum  was  adjudged  a  Uen  upon  tbe  property, 
and  defendant  Wheeler  now  appeals  upon  the 
judgment  roll,  without  a  bin  of  exceptions. 
The  status  and  rights  of  the  contractor  are 
not  here  Involved.  The  main  contention  of 
appellant  Is  tiiat  a  fatal  variance  exists  be- 
tween the  allegatlonB  of  ttie  complaint  and  the 
findings  of  fact  made  by  the  trial  court.  The 
complaint  alleges  that  a  certain  lialanoe  gC 
the  contract  price,  which  was  Is  stDI 

In  the  hands  of  the  defendant  Wheeler,  and 
baees  a  right  of  recovery  upon  ttaat  ground. 
It  not  being  necessary  to  record  the  ooDntraets, 
owing  to  the  fact  that  the  contract  price  was 
less  than  |1,0(K),  it  would  seem  that  no  re- 
covery cotild  be  had  under  any  other  theory 
than  tbe  one  suggested.  To  be  sure,  we  find 
an  aTlesatlon  In  the  •complaint  that  "A.  Tetro, 
as  the  agent  and  contractor  Tor  the  owner, 
Ella  A.  Wheeler,  entered  Into  a  contract  with 
the  plaintiffs,  by  which  said  plalntlBfs  agreed 
to  fumi^  material;"  etc.;  but  there  Is  no  al- 
legation anywhere  that  'Wheeler  agreed  to  pay 
tor  this  material  under  any  such  contract  or 
any  contract,  and  It  ts  quite  qpparent  qpon  tiw 
face  of  the  statement  Itself,  and  even  more 
apparent  when  we  consider  the  pleading  as 
a  whole,  that  such  allegation  Is  not,  and  was 
not  Intended  by  the  pleader  as,  an  aHegaticn 
that  tbe  contractor  bought  this  material  act- 
ing as  the  agent  of  the  owner.  Wheeler,  but 
it  is  evident  that  tbe  statement  is  made  hi 
the  sense  of  the  term  "agent"  aa  used  in  sec- 
tion 1183  of  tbe  Code  of  CliOl  Procedure;  and 
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•oclt  "vmB  tbe  cMuMraction  riven  «  rtmllar 
Allegation  of  a  fteadlng  by  thli  coart  bi  Ben- 
tn  T.  OiBlcy,  M  CbL  US. 

Tfce  cMirt  foand  u  a  fkct  that  dafenOant 
Wheetar  had  paid  ant  aeora  than  tkia  eontraot 
prioa  aC  the  tadldliiff  prior  ta  tha  mnmenoe- 
ment  at  tkda  atttoa.  aid  owad  tte  eondraetor 
nothing.  Aa  a  seaml  nile  of  law,  Id  a  caae  like 
the  (me  at  bai;  tUa  flndla?  of  tact  woald  defsat 
plalntUfs*  right  of  uecovei?  against  Wbeder; 
hut  it  la  dalawd  that  cwtaln  etlier  flndlnga 
&et  made  tbB  trial  court  anpptvt  tbe 
JndgnMHd;  to  those  our  atteatton  wDI  now 
be  addtassed.  The  court  tmmd  that  wban 
r'"*""*T  had  faiBlahed  matolal  to  the  con- 
tractor to  the  Taloa  of  $101,  and  whldi  inait*- 
Tiat  was  uaed  bi  the  constriKtlon  of  the  tnlld- 
ing,  Wbeeter  nquested  'plalnttA  to  fomUi 
no  further  mnrteciai,  as  the  contract  price  had 
been  exhauated,  and  than  and  there  agreed 
to  pay  plafaitlffa  for  the  laaterlal  so  for  Dished 
to  the  amount  of  flM,  and  no  mora  Stand- 
ing alone,  theie  la  no  iomfort  for  reepondente 
to  be  derived  from  this  finding  of  fact,  and  tt 
ia  doQlriy  objectionable  when  viewed  la  ^ 
Uglit  of  the  comi^alnt  Bven  If  the  cmnplalnt 
ma  bread  enough  to  Jnatlfjr  this  flndtng,  atlll 
■an  agreement  Ixf  the  owuct  of  the  bnUding 
to  pay  a  present  existing  Indebtednen  could 
never  fumteh  material  suffldait  to  base  a 
■diarga  of  meelmnic'a  Uen  ivon  the  buUdlng. 
There  are  cases  named  In  the  statute  wboe 
materlala  are  deemed  to  have  been  furnlahed 
at  the  Instance  and  requeat  of  the  owner,  and 
charges  of  lien  so  created,  but  there  an  entire- 
ly different  principle  Is  Involved.  We  know 
<»f  no  case  wbeie  an  assumption  of  a  deb^  or 
■an  agreement  to  pay  a  debt,  by  the  owner, 
will  cany  or  create  a  right  of  Hen.  Again, 
no  such  contract  Is  sued  upon  in  the  com- 
plaint Hie  contract  tbere  relied  upon  for  re- 
covery la  one  made  by  tbe  contractor  with 
plain tlCTs  prior  to  the  furnishing  of  the  mate- 
riaL  The  contract  founded  upon  by  the  court 
ia  one  made  by  the  owner  with  plaintiffs,  and 
made  after  tbe  materials  were  fucnlshed  and 
used  in  the  construction  of  the  building.  Aa 
to  ttie  binding  force  md  effect  of  this  promlae 
made  by  Wheeler  to  pay  the  sum  of 
reason  <tf  its  being  oral  and  probably  with- 
out consideration),  we  reteln  from  deciding. 
We  alto  amdudc,  by  reason  of  variance  be- 
tweoa  the  complaint  and  the  finding,  which 
we  have  already  noticed,  that  plaintiffs  are 
not  entitled  to  a  pwsonal  Judgment  for  tUs 
amount 

Tbe  court  made  a  fludlne  to  the  effect  that, 
eubBequeo^  to  the  agreement  referred  to 
in  tbe  abOTe-mentioned  flodlng,  defendant 
Wheeler  bought  certain  mateclalB  from  plala- 
titta  upon  her  own  account  to  the  amount  of 
$18.33,  to  be  used,  and  which  were  used,  in 
the  construction  of  tbe  building,  and  a  recov- 
ery and  Uen  Is  also  adjudged  for  this  amount. 
But,  aa  we  have  seen,  the  complaint  proceed- 
ed upon  no  such  theory.  No  such  contract,  or 
any  contract  with  defeadant,  is  alleged  there- 
in, and  tbe  flndiog  is  without,  and  not  juatJ- 


fled  by,  the  Isanes  mate.  OMddly.  apm  ■ 
Judgment  roll  coatalidag  s»  bffi  of  cxcep- 
tkms,  plaintlflir  cause  af  aeOan  aaaBOt  be  bet- 
ter proved  than  stated. 

Vor  the  teregolng  reasoaii^  the  JndgmnM  la 
rereraed,  and  the  cause  remasded. 


We  oenear:  HARRISON,  J.;  TAX  rLEiBT» 
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EASrCEBROOK  v.  FABQTJHARSON. 
(No.  15,839.)* 
^niffeme  Oanrt  of  California.  Dae.  0, 180S.) 
IjuaB  ■  "IworEii  tons  m  Lbsbbb— OoNtBACfr  aa 

LbBSOK  to  FuBCHABK— APPKAIflAL — Rmht 

TO  Interest — Unliquidated  CukiM. 

1.  In  a  suit  by  a  leaser  to  determine  the 
amount  due  the  lessee  mider  a  lease  providfaig 
that  the  leesee  sfaonM  erect  a  baildiag  on  tlie 
land,  and  that  on  the  last  day  of  tbe  term  the 
lessor  should  pay  the  lesaee  two-thirds  of  its 
appraised  ralue;  that  the  appraisal  should  be 
made  by  three  persons,  two  selected  by  the  par- 
ties, aod  the  tnird  by  such  two,  and  that,  if 
two-thirds  of  the  value  "so  determined"  should 
not  be  x>aid  on  said  day  the  amount  of  the 
appraisement  should  bear  interest  at  2  per 
cent  per  month,  compousdiag  monthly  uutil 
paid,— St  aiipeared  that  both  parties  appointed 
appraisers  in  due  time,  but  that  they  failed  to 
select  a  third,  or  to  agree  on  an  appraisal. 
Stld,  that  complainant  was  not  chargeable  with 
the  stipulated  inturest  on  a  valuation  fixed  by 
the  court 

2.  A  lease  required  the  lessor  on  tbe  last 
day  of  the  term  to  pay  the  lessee  two-thirds  of 
the  value  ot  a  building  erected  by  the  lessee 

on  the  land,  to  be  fixed  by  three  appraisers,  one 
appointed  by  each  par^  and  the  third  by  the 
first  two;  and  that  If  the  two-thirds  "so  deter- 
ndned"  waa  not  uid  tm  snch  day,  H  should 
bear  Interest  at  3  per  eent  pw  month,  eon- 
poundtng  monthly.  Appraisers  were  named  by 
each  party,  but  they  failed  to  appoint  a  third, 
and  no  appraisal  was  made.  Setd,  in  a  snit  by 
the  lessor  to  determine  the  amount  due  the  les- 
see, that  since  the  amount  waa  unliquidated, 
and  unascertainable  from  the  contract,  com- 
plainant, who  had  made  no  default  under  the 
contract  was  not  chargeable  with  legal  interest 
on  the  amount  ascertained  by  the  court  from 
the  date  of  the  expiration  at  tbe  lease  to  the 
date  of  the  Judgment 

In  bank.  Appeal  from  superior  court,  city 
and  cennty  of  San  Francisco;  A.  A.  Sand- 
erson, Judge. 

Bill  by  D.  B.  Baaterbrook  agalnat  David 
Farquliaraon.  Decree  toe  defoidant;  and 
plaintiff  appeals.  Modified. 

Haven  *  Bavea,  fSor  app^nt  J.  F. 
Oawdeoy  ami  Birimrt  Barrlaoa,  for  respond- 
ent. 

HENSHAW.  J.  Plaintiff,  aa  lessor,  aad 
one  Apel,  as  lessee  (to  whose  rights  defend- 
ant succeeded),  entered  Into  a  contmct  of 
lease  which  provided  for  the  erection  of  a 
building  by  the  lessee  upon  the  demised 
land,  and  the  payment  by  him  of  a  stipu- 
lated ground  rent  It  further  provided  tbM 
tbe  lessor,  upon  the  last  day  of  the  term, 
would  pay  to  tbe  lessee  two-thirds  of  tbe 
nppi-aJsed  value  of  tbe  building,  which  raine 
was  to  be  ascertained  and  d^ernilned  aa 

1  Beliearing  denied.  DigiiizedbyCjOOglc 
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ft>lIowB:  "IDaeh  party  BhaU  select  a  dlsln- 
terested,  piactlcal  builder  of  good  repute 
and  standing,  residing  and  ddng  business 
In  said  city  and  county,  and  tbey  two  sbaU 
sdfict  a  real-estate  dealer  In  said  city  and 
county;  the  three  to  appraise  and  determine 
such  value.  Sucb  selection  sball  be  made 
ten  (10)  days  before  sucli  term  expires,  and 
a  majority  of  tbe  three  shall  determine  such 
value.  Each  party  shall  pay  one-half  of 
the  charges  of  said  persons  so  selected.  If 
two-thirds  (%)  of  the  value  so  determined 
shall  not  be  paid  on  said  day  (provided  said 
building  shall  then  be  standing),  the  amount 
of  such  appralsemoit  ^lall  draw  and  bear 
Interest  at  tbe  rate  of  two  (2)  per  cent  per 
month,  compounding  monthly  until  paid, 
and  shall  be  a  lien  and  Incumbrance  upon 
sidd  demised  premises."  The  building  was 
erected  hy  defendant,  and  oa  the  anointed 
day  each  of  the  parties  named  an  appraiser. 
These  two  failed  to  select  the  third,  and  fail- 
ed to  agree  upon  the  value  of  the  building. 
Time  passed.  The  premises  were  duly  sur- 
rendered to  plaintiff,  but  no  adjustment  was 
had  of  the  difficulty,  though  communications 
looking  to  this  end  were  had  between  them. 
Finally,  about  six  months  after  the  date  of 
the  expiration  of  the  lease,  plalntilf  went 
into  court  with  a  complaint  setting  up  the 
facts,  averring  his  readiness  at  all  times  to 
pay  the  defendant  two-thirds  of  the  cash 
value  of  the  building,  asserting  the  imprac- 
ticability of  the  scheme  of  appraisement 
contemplated  In  the  l«i8e,  and  asking  the 
court  to  determine  the  value  of  the  building 
at  the  date  of  the  termination  of  the  lease, 
and  to  fix  the  amount  due  from  bim  to  de- 
fendant The  defendant  made  answer  gen- 
erally admitting  the  allegations  of  the  com- 
plaint hut  denied  the  impracticability  of 
the  method  of  determining  the  value  set 
forth  In  the  lease,  and  averred  that  the  sole 
Impracticability  came  from  the  lack  of  qnal- 
tflcatlons  of  the  appraiser  selected  by  plain- 
tiff. He  claimed  the  building  to  be  of  the 
value  of  980,000.  The  court.  In  Its  findings, 
did  not  fix  responsibility  for  the  failure  to 
agree  upon  either  the  plaintift  or  his  ap- 
praiser. It  determined  that  the  value  of  the 
building  at  the  expiration  of  the  lease  was 
$48,000,  two-thirds  of  which  sum  was  de- 
creed to  be  due  defendant  from  plalntiCt, 
with  Interest  thereon  at  the  rate  of  2  per 
cent  per  month,  compounding  monthly, 
from  the  date  of  the  expiration  of  the  lease 
to  the  entry  of  Judgment  PlaluUff  paid  the 
principal  amount  found  due  by  the  Judg- 
ment, and  appeals  from  that  portion  char- 
ging him  with  Interest  The  questions  pre- 
sented are:  (1)  Is  plaintiff  liable  for  con- 
ventional Interest  under  the  terms  of  tbe 
contract?  (2)  Is  be  liable  fw  Intovst  at  tbe 
legal  rate? 

1.  Other  covenants  of  the  lease  provide 
for  interest  at  the  rate  of  2  per  cent  per 
mouth,  compounding  monthly,  and  a  consid- 
eration of  them  may  aid  in  tbe  interpreta- 


tion of  tbe  disputed  danae.  If  rent  be  un- 
paid wbeu  due,  tbe  anumnt  shall  bear  In- 
terest at  tbe  stipnlated  rate,  compounding 
monthly.  If  the  lessor  shall  pay  Insmance 
premloma,  the  amount  so  paid  shall  bear 
tbe  convoitlMUd  interest  until  paid,  and  a 
like  provlrion  Is  fbund  as  to  vaymeiBt  by 
the  lessor  of  taxes.  In  each  of  these  cases 
the  interest  Is  a  compensation  tor  tbe  de- 
tention of  money  as  defined  by  section  IMS 
of  the  Civil  Code,  and  It  is  something  more^ 
The  Ugh  rate  exacted  and  tbe  monthly  cods- 
ponnd  are  designed  to  prevent  default,  and 
to  Insure  a  prompt  performance  of  condi- 
tions, as  well  as  to  penalise  the  delinquent 
In  each  case  the  lessee  can  avoid  tbe  pen- 
alty by  paying  a  known  and  fixed  amount 
at  a  known  and  dednlte  time.  By  tbe  cove- 
nant in  dispute  the  lessor  did  not  agree  to 
pay  to  the  lessee,  upon  the  last  day  of  the 
term,  two-thirds  of  the  then  value  if  deter- 
mined, and,  if  not  determined,  then  the 
amount  when  found  due  to  bear  Interest  at 
the  rate  of  2  per  cent  a  month,  compound- 
ing monthly  until  paid,  from  the  last  day  of 
tbe  term,  which.  In  effect  was  the  Inter- 
pretation and  decree  of  tbe  court  What  he 
did  agree  to  pay  was  two-thirds  of  the  val- 
ue, determined  In  a  specific  way;  and  If  up- 
on the  last  day  of  tbe  term  he  did  not  pay 
the  sum  "so  determined"  as  interest  and 
penalty  for  his  default  the  amount  was  to 
bear  tbe  stipulated  Interest.  Every  consid- 
eration points  to  this  as  the  true  Interpreu- 
tlon  of  the  contract  First  the  contract  It- 
self declares  that  it  Is  the  amount  due  under 
the  appraisement  which  is  to  bear  Interest; 
thus  contemplating  a  breach  and  default 
by  the  lessor  before  the  Interest  begins  to 
run.  Again,  It  Is  quite  reasonable  to  sup- 
pose that  one  might  be  willing  to  lay  him- 
self liable  to  the  penalty  of  so  high  a  tate 
of  interest  If  the  liability  for  It  arose  only 
by  his  default  But  it  Is  not  easy  to  believe 
that  he  would  agree  to  pay  It  unless  the 
question  of  his  liability  could  be  determined 
by  his  own  conduct  But  under  the  con- 
struction given,  and  without  any  default  on 
his  part,  the  lessor  could  neither  prevait 
the  Interest  from  beginning  to  mn  nor  could 
he,  within  any  reasonable  time,  cheek  its 
accumulation.  Such  are  the  actual  circum- 
stances of  this  case.  It  appears  that  tbe 
lessor  did  all  that  the  contract  called  upon 
him  to  do,  but  the  appraisement  was  not 
made.  The  record  fixes  no  responsibility 
upon  him  for  the  failure.  He  coiyd  not  pay 
upon  the  appraised  value.  Tet  two-thirds 
of  the  appraised  value  was  what  he  was 
holden  for.  Here,  then,  he  was  stopped  by 
no  default  of  his  own.  Nor  could  be  make 
a  tender,  for  unless  by  Inspiration  or  previ- 
sion he  offered  the  exact  amount  of  an  on- 
determined  sum,  his  tender  would  not  avail 
to  stop  Interest  Patterson  v.  Sharp,  41 
Cal.  133;  Graham  v.  Linden.  50  N.  Y.  »i. 
In  short  plaintiff  was  so  situated  that  he 
could  do  nothing  ottaer-than  be  did  do. 
Digitized  by  VjOOglC 


CaL) 


FLICK  V.  BELL. 


818 


which  wu  to  aak  a  court  of  eqnlt;?  to  find 
and  decree  the  Bum.  And  we  think  It  clear 
that  he  was  not  liable  for  conventional  In- 
terest upon  that  tram. 

2.  To  entitle  respondent  to  Interest  as 
damages  he  must  bring  himself  within  the 
terms  of  section  3287  of  the  Civil  Code. 
That  section  awards  Interest  to  every  per- 
son who  iB  entitled  to  recover  damages,  cer- 
tain, or  capable  of  being  made  certain  by 
calculation,  where  the  right  of  recovery  Is 
vested  in  him  npon  a  particular  day.  Bnt 
damages  are  compensation  for  the  unlaw- 
ful act  or  omission  of  another  (Civ.  Code,  I 
32S1),  and,  as  has  been  said,  appellant  had 
been  guilty  of  no  wrong.  He  went  Into 
court  asking  a  settlement  of  his  account 
with  respondent,  and  under  section  1917  of 
the  ClTll  Code  the  sum  bore  interest  onlT 
from  the  day  of  Its  judicial  ascertainment. 
When,  at  the  date  of  the  expiration  of  the 
lease,  the  appraisers  had  failed  to  determine 
the  value  of  the  bdlldlng.  the  scheme  of  val- 
uation contemplated  by  the  lease  had  come 
to  an  end  so  far  as  to  entitle  the  lessee  to 
seek  the  aid  of  a  court  to  ascertain  the 
amount  due  him  by  Hie  lessor.  In  such 
an  action  interest  would  have  been  allowed 
only  from  the  date  of  the  Judgment  Civ. 
Code,  1  1917.  The  lessee  failed  to  avail 
himself  of  this  right  of  speedy  determina- 
tion and  payment,  and  his  failure  cannot 
be  urged  as  ground  for  tbe  award  of  Inter- 
est In  an  action  which  the  lessor  was  finally 
compelled  to  bring  against  him.  No  useful 
purpose  can  be  subserved  by  a  discussion  of 
the  authorities  npon  the  question  of  allow- 
ing Interest  upon  unliquidated  claims.  The 
task  has  been  pwformed  by  this  court  in 
tbe  case  of  Cox  t.  McLaughlin.  76  Gal.  60, 
IS  Pac.  100.  The  language  there  employed 
in  summarization  Is,  mutatis  mutandis,  ap- 
posite to  this  case:  *'We  are  not  prejnred 
to  say,  In  general  t^ma,  that  no  interest  In 
Any  case  can  be  recovered  In  an  action  upon 
contract  for  an  unliquidated  demand.  Mix 
T.  Miller,  67  Cal.  356,  decided  since  the  adop- 
tion of  the  Code,  and  McFadden  v.  Craw- 
ford. 3»  Cal.  662,  decided  previously,  attest 
tbe  doctrine  that  In  this  state  Interest  Is 
allowable  on  such  demand  under  some  cir- 
cumstances. These  were  cases  In  which  the 
contract  had  been  fully  performed  by  the 
creditors,  the  fruits  thereof  accepted  1^  the 
debtors  without  objection,  and  they  were 
clearly  in  detenlt;  and  In  the  latter  case  the 
only  question  was  as  to  value.  But  where, 
as  In  the  case  at  bar,  the  amount  of  these 
services,  their  character  and  value,  can  only 
be  established  by  evidence  in  court,  or  by 
an  accord  between  tbe  parties,  and  are  not 
susceptible  of  ascertainment,  either  by  com- 
pntatiou  or  by  reference  to  market  values 
or  other  known  standard,  we  are  of  opinion 
plaintiff  Is  not  entitled  to  interest  prior  to 
verdict  or  judgment."  To  the  same  effect 
are  the  cases  of  Brady  v.  Wllcoxson,  44  Cal. 
24ri,  and  Coburu  T.  Goodall.  72  Gal.  4138,  14 


Pac.  190.  But  here,  not  only  te  tbe  demand 
unliquidated,  and  unascertalnable  from  the 
face  of  the  contract  or  from  well-established 
market  values,  and  not  only  does  it  require 
process  of  law  for  Its  ascertainment,  but  the 
party  against  whom  the  award  is  made  has 
never  been  In  default,  and  finally  has  been 
the  first  to  resort  to  equity  to  the  end  that 
he  might  ascertain  and  pay  the  amount 
justly  due  respondent  For  the  foregoing 
reasons,  the  appeal  is  sustained,  and  the 
Judgment  of  tbe  trial  court  Is  ordered  modi- 
fied by  striking  therefrom  the  portion  ap- 
pealed from  which  awards  interest  to  re- 
spondent to  the  date  of  the  entry  of  judg- 
moat 

We  concur:  BBATTY.  O.  J.;  TEMPLE, 
X;  McFABLAND, X;  GAB0UTIB1,X;  VA2<I 
FLBBT.  J.;  HARRISON,  i. 


FLICK  et  aL  T.  BELL.  (Sac.  11.) 
(Supreme  Court  of  California.  Dec  6,  180B.) 
Parol  License— Rbvooation. 
A  landowner  orally  granted  B.  a  Ueense 
to  constract  a  Teservoir  and  lay  pipes  on  his 
land  to  convey  water  from  a  certain  spring.  In 
consideration  that  B.  would  give  bim  uie  right 
to  use  such  water  in  case  of  fire,  and  would 
so  constract  the  reservoir  as  to  enable  him  to 
take  water  therefrom  io  case  of  fire.  There 
was  no  agreement  as  to  the  time  tbe?  shoold 
be  maintained.  B.  afterwards  expended  $1,000 
in  tmprovements,  which  were  Qsed  by  him  and 
snch  landowner.  BHd,  that  the  iaodowner,  or 
his  grantees  with  actual  notice,  could  revoke 
such  license  only  on  condition  that  tbe  Ucensee 
should  be  permitted  to  remove  his  improve- 
ments, if  It  could  be  accomplished  without  ma- 
terial loss,  or,  If  not,  that  the  licensor  should 
make  just  compoisatlon  tlmefor. 

Commissioners*  decision.  D^nrtment  1. 
Appeal  trom  superior  court,  Sbaata  county; 
Edward  Sweeny,  Judga 

Action  by  Carl  Flick  and  others  against 
Jos^h  B.  Bell  to  enjoin  defendant  from  re- 
moving certain  water  pipes  and  destroying 
a  certain  reservoir  situated  on  plaintiffs* 
land,  to  adjudge  th&t  defendant  had  no  right 
or  claim  to  such  pipes  and  reservoir,  and  to 
quiet  plaintiffs'  title  thereto.  From  a  Judg- 
ment for  defendant  and  from  an  ordw  deny- 
ing their  motion  for  a  new  trial,  plaintiffs 
appeal.  Affirmed. 

Frank  W.  Smith  and  L.  V.  Hltchcodc,  for 
appellants.  Aaron  Bell,  Clay  W.  Taylor, 
and  X  Chadbonme^  for  respondent 

HATNBS,  O.  This  suit  was  broaght  by  aih 
pellantB  to  enjoin  the  defendant  from  remoT- 
lug  certain  water  pipes  and  destroying  a  cer* 
tain  reservoir  situate  upon  the  lands  of  ap- 
pellants, and  to  adjudge  that  resp(»ident  has 
no  right  or  claim  to  said  pipes  and  reservoir, 
and  to  quiet  plaintifCs'  title  thereta  Tbe  an- 
swer of  defendant  alleged  that  in  1890  one 
Samuel  Gruber  was  the  owner  In  fee  and 
In  the  possession  of  tbe  lands,  described  in 
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tie  iibdcittflfeC  -dosnptelnt;  that  ttefaidant  then 
desirtaq;  to  coMtmct  nld  ceaervofa*  and  lay 
sold  flutes  for  the  pvrpoee  ot  codtctIdr  wa- 
ter from  a  certain  eprio^  aai  nsti^  the 
sane  tor  power  and  otter  neM  punpoeee, 
upon  reepDBdaifa  prciulseB,  In  the  town  at 
Shasta,  a{)i]iled  to  Badd  6r«ber  iter  tht  rigtu 
llcenee,  and  privlle^i  to  oonBtmet  eald  Toser- 
voir  and  lay  said  pipes  In  and  upon  said 
laod;  that  Gvuber*  in  conaldcmtlon  that  tbe 
defendant  would  gtva  him  tbe  Elfht  to  ose 
water  from  said  vteerToir  ht  case  at  Itim, 
and  wonld  so  constmot  tbe  nsenrelr,  ~wtOi 
trs^oors  and  openlngei,  at  to  enaUe  Mm  to 
take  water  therefiem  la  oast  of  €rt,  or&U^ 
granted  defendant  the  right,  license,  4a!id 
privilege  to  construct  said  reserrotr  and  lay 
down  aaia  pipes;  tlmt  admdam  asxved  to 
tbe  terncii  sod  otnaitiotid  impesed  by  Gtrtibec, 
and  constructed  lald  rmervohr  and  laid  nld 
pipes,  and  that  said  Gruber  and  defendant 
used  and  continued  to  use  and  enjoy  the  same 
uninterruptedly  until  said  Gruber  conTeyed 
said  land  to  plainUffs,  In  August,  1892;  that 
plaintiffs  purchased  said  lands  with  fiitl  and 
acttial  notice  and  knowledge  thereof;  t!bat 
defendant  constructed  said  peflcrrolr  and  laid 
said  ifipes.  and  that  the  same  belonged  to 
and  were  the  property  of  defendant;  and  that, 
errer  since  the  purchase  and  occt^Hition  of 
said  lanos  by  plaintffls,  defendant  has  con- 
tinued to  use  and  enjoy  said  reservoir  and 
pipes  In  the  satne  maaner  as  before,  down 
to  the  cotmnencement  of  this  action,  with- 
out  objection  atid  wttb  the  acquiescence  of 
plaintiffs.  The  answer  further  alleged  that 
plaintiffs  bare  never  revoked  said  right,  li- 
cense, and  privilege,  nor  attempted  to  re- 
scind eald  agreement  so  made  and  entered 
Into  by  said  Gmber  and  defendant  The  find- 
ings followed  the  allegations  of  tbe  answer, 
and  Judgment  was  entered  for  the  defendant 
for  costs.  The  appeal  herein  Is  by  tbe  plain- 
tiffs, from  said  judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial.  The 
eiTors  Biiecified  go  to  tbe  sufficiency  of  the 
evidence  to  sustain  the  findings,  and  to  cer- 
tain alleged  errors  in  the  admission  and  re- 
jection of  testimony,  and  that  the  findings 
do  not  support  the  judgment 

As  to  the  first  and  second  findings  of  fact, 
It  is  sufficient  to  say  that  the  evidence  Is  con- 
flicting, and  these  findings  therefore  cannot 
be  disturbed.  As  to  the  third  finding,  to 
tbe  effe<?t  'tbtft  plaintiffs  bad  not  revoked  the 
rights,  prlTileges,  or  license  granted  by 
Gruber  to  the  defendant,  nor  gtven  any  no- 
tice of  their  Intention  to  do  so,  nor  taken  any 
steps  to  rescind  tbe  agreement  f«r  which  sfdd 
rights  and  privileges  were  granted,  K  Is  con- 
tended by  appellnuta  that  the  conve^nee  of 
the  tends  by  Gruber  to  the  plaintiffs  was 
a  revocation  of  tbe  Ucenae,  and  that  tbe  be- 
ginning  of  tbe  present  action  is  evidence  of 
the  revocation  of  any  right,  privilege,  or  li- 
cense existing  prior  thereto;  and  this  find- 
ing, and  the  farther  contention  on  tbe  part 
•vt  tiK  appellautB  that  the  pipe  and  reservoir 


became  part  at  ibitt  land,  and  tfaak  aeepond- 
ent  has  no  tigbt  to  ronow  tbe  aaoMW  peenu 
tbe  principal  qnesttons  In  the  oaaa 

The  excavation  for  the  reservoir  in  qucs- 
tSm  was  10x14  feet  and  fi  Jeet  la  Mptb,  and 
was  walled  op  wiCk  stcM  larnH  ocmont.  From 
tbeapriag;  tete  reservoir  tb«t«js4ibMtt£.5eO 
feel  of  plpfl^  part  of  it  1%  laAes,  and  tlie  re- 
madtndcr  1%  Incbce,  in  slxe;  and  from  tbe 
reeemitr  te  defendant's  pteoe  in  tbe  tvwn  of 
Shasta,  witBn  the  water  Is  used,  thne  Is 
SOO  or  8M  feet  of  pipe.  At  ^e  tboe  the  ex- 
ooratfon  was  ooumeacecl,  defendant  supposed 
the  place  adected  was  upon  tke  tewn  site. 
Findiaff  ttet  he  wm  apon  Ombv's  landU  be 
obtained  pernlssloD,  as  tbe  otmrt  fbnnd.  to 
prooeed  with  and  complete  the  woA,  upon 
condition  that  be  w— Id  provide  means  of  ac- 
cefla  to  tbe  raservolr,  ao  that,  la  case  of  fire. 
Gmber  might  ase  tbe  water.  TUs  oonUtloB 
the  defendttA  oompUad  with.  At  Oe  time  tbe 
Ucenae  was  glvai  by  Ctoober,  tte  deCnd- 
ant  bad  expeDded  ab<At  ^IM,  and  abont 
31ffiOO  awre  wae  espended  in  oeaqiletliig  Hie 
werk.  There  does  aot  appew  to  ham  been 
any  agreement  or  imdcrskaadlag  as  to  tbe 
length  of  time  the  pipe  Uds  or  reaerrolr 
ebonld  be  meintataiefi.  That  an  -Bneracvted 
panid  Itcenec  may  be  revoked  by  the  ttcensor 
dt  any  time,  either  ezpFesaly,  er  by  a  con* 
v4Taaee  of  the  prsmlses  to  be  affected  -tb«<e- 
by,  or  that  his  death  wlU  so  operate.  Is  clear- 
ly settled;  bat,  as  to  executed  parel  Uoenees, 
the  dcclalans  In  tSie  dlffefent  statae  are  not 
only  oonfllctlng,  but  tampaAte  of  bcdnff  rec- 
onciled. One  line  ef  cases  bolte  that  a 
parol  license  to  be  ^erclsed  open  tbe  land  of 
another  creates  an  Interest  In  tbe  fauid.  la 
wltUn  tbe  statute  ot  fnuste,  and  may  be 
revoked  by  the  Uoeneor  at  anr  thne^  no  mat- 
ter whether  or  not  the  Uoensee  has  wxendsed 
acts  wider  ttm  IteensB,  or  -ex3>ended  mooey  in 
reliance  thereoo.  Another  I  hie  at  caaa  hblda 
that  the  licensor  la  deemed  to  be  equitably 
estopped  from  rerokbig  the  lieem  nttxr  per- 
mitting tbe  licensee  to  perfonn  tacts  Oten- 
under,  or  to  mdke  expendUuns  In  i^lance 
upon  the  Ucense.  In  Flk^inger  v.  Bhaw,  87 
GaL  126,  25  Pac.  268,  tt  waa  beta  that  an 
executed  license  may  beoome  an  agreemoit 
for  a  valuable  conslderatlan,  and  where  the 
revocation  of  the  ItcmBe  wodld  «|wrate  as 
a  frand  upon  tbe  Uceosee,  wbo  baa  expended 
money  and  made  tmprovemeDta  vptm  the 
faith  of  It,  e^ntty  will  hold  the  owner  of  tbe 
land  as  a  tmstee  ex  nmleflelo,  to  twerent 
such  rcFvocatlon;  and  In  Grimedtaw  t.  Belc^. 
88  Cai.  217,  26  Pac.  S4,'tt  was  held  that,  "in 
cases  where  tbe  revmatlon  of  the  Beenee 
would  be  a  fraud,  courts  at  equity  give  a 
remedy,  either  by  raatnlning  a  twocatioD,  or 
by  construing  the  licenm  as  an  agreement 
to  give  the  right,  and  compelling  specific  per- 
formance"; and  the  following  antborltlea 
from  other  states  more  or  less  directly  sep- 
port  tbe  conclusi(m  reached  In  those  cases: 
Glailc  T.  Glldden.  60  Yt  702,  IS  AO.  398; 
Brewing  Co.  t.  Morton,  47  N.  J.  Bq.  15S» 
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30  AtL  286;  Railroad  Co.  T.  Mltebea,  60  Ga. 
114;  Cook  T.  Prldgen,  46  Ga.  381;  Cartls  t. 
Water  Co.,  20  Or.  04.  23  Paa  806,  and  29 
Pac  378;  Nowlln  t<  Whipple;  120  lad.  596, 
22  N.  E.  669;  Saucer  ▼.  EeUer,  129  Znd.  470^ 
28  N.  B.  1117;  Pierce  r.  deland,  133  Pa.  St: 
189,  1»  Aa  352;  Le«  T.  UieLeo<r  12  Nev. 
280.  Coming  to  tXie  case  before  1%  If  tlw 
Ucmse  glroD  tj  Gmber  to  tte  tf^endbat  1« 
tCTocable  ancendltioiudlj;  at  hl»  plearare;  «r 
tint  of  tola  suceesaim  fin  Interest,  and  tipOD 
snch  rerocattOD  the  pcraoaal  property  placed 
hy  deCendaiut  i9on  tte  Ueeuaor'a  laud  Ike* 
oomea  his  property,  It  fMknra  that  Omtwr 
might  have  rerolwd  tfae  Ueenae  the  moraear 
ttae  ditaidaM  Bad  eomirteted  the  work,  and 
before  ht  taA  enjoyvd  fiftr  a  Magfe  day  the 
fmlts  of  his  labor  and  the  expenditure  of  hhr 
xaoaer.  Sacli.  tevecMlon,  fblkiwed  tut  ItnmsC 
be  {Vfiua  the  fluoty  of'  appeUantif)  with  tfae- 
ftbaoluta  forfeKncr  antf  hm  of  def^idant'fl 
labor  and  prop«rt7\  woaM  aboek  the  aenw 
of  Jtotlco  of  erery  rlfht-mlkided  man.  and* 
wmOA  btf  a  aiala  apoD  tbe  admtnlBtntloB  of 
Jmtlca.  Vive  Is-  M;  neccssacy.  In  order-  to  do 
jmtlce.  to  h(M  tliar  tb«  llceaae  gtren  1^  GrO' 
ber  stDOiaatad  to  a  graat  of  any  Interest  Iff 
fbe  land,  nor.  upon  the  oflwr  hand,  to  hold' 
tbat  the  Ucenae  to  not  revocable  at  the  pleas- 
ure  of  the  Ucoisor;  boC  la  mdt  casee  eqtitty 
may  Impoae,  aa  a  cmdltlon  of  aoch  reroea- 
tlon,  that  tbe  licensee  may  reawre  hie  Im- 
proTem«ta,  If  that  caar  bO'  aecompltehed 
without  material  laa^  or.  If  not,  tSiat  the  Tl- 
f»naor  ahaU  make-  last  CQmpeoaatloa  tbeie- 
for,  as  the  drcuonrtancea  of  the  case  may  re* 
qnlra  Tbe  Hcenoe  glT«ai  by  Gmber  taa^n; 
been  executed  by  tbe  defendant  at  large  ex- 
pmae,  the  plalntlfltat  having  ptnchased  with 
notice  of  the  facts,  are  In  no  better  position 
tban  Gmber,  who  granted  the  Ucenso.  Thtir 
action  was  not  brooeht  for  Uie  purpose  of  re* 
Toking  the  license  upon  soeta  tmna  ae  etiuity 
mlebt  tmpose,  but  for  Qie  paipose  of  deivlv- 
ing  tbe  defendant,  not  only  of  the  use  of 
tbe  improTements  under  the  license,  but  of  all 
right  of  proputy  In  the  Improvements,  and  of 
appn^rtating  the  same  to  their  own  use, 
t^taout  compensation  to  the  defendant  Tbe- 
«Tldenoe  of  TwAer  and  Hodcing'  was  proper- 
ly admitted,  as  It  toided  to  prove  the  fact 
tbBC  a  license  was  glvm  Iqr  Grubec 

AppdlantBt  contention  that  *M3ie  iarae  pre* 
sented  by  the  plea  dings  a»  to  whether  or 
not  the  and  nawvoir-  bed  beoi  attached 
to  and  beesmo'  a-  paxt  of  tte  reel  estate;" 
Bbonld  have  boen  fbund  hy  the  court,  is  not 
eonnd.  Tbat  is  a  condialoa  of  law  from  the 
facts,  and  aa  snoh  was  f&und  by  the  court 
We  find  In'  the  record  no  i^and  npoff  wtdeta' 
tbe  Judgmsnt  and  order  diouM  be-  rsrarsed, 
and  advise  tbat  thqy  be-  afflrmed. 

We  ooBour:  BBJTi;  a;  BEUSHSSOt,  Ct 

PBB  CURIAM.  Pot  tfae  reasons  given,  bi 
the  fon^lng  opinion,  the  Judgment  and  oi>> 
dar  aitpealed  from  are  afflrmed. 


In  m  WALSBxea  BSTATS.   (Bsc.  9ft  * 
(Si^reme  Court  ia  Oalifomia.    Dec.  10.  ISOStf 
AnsBTATiov  OP  Will— EsHOVBOUt  Name;. 
Where  a  Witness,  Id  attesting  a  will, 
adTM-tentiy  wrote  the  snnwrne  of  the  teetator' 
Instead  of  his  own,  Oiere  was  no  mfflelent  etna' 
pUaace  with  Civ.  Code,  i  1276,  proTi<^  tbaft 
each  of  tbe  attestine  witnesses  must  sign  tim 
name  at  tbe  end  of  the  will.    M'eFarlandr  Cte- 
»att«  and  Van  Flesk,  31.,  dlsheatii« 

lb  bank.  Appeal  from  eraperlor  «o«ir<;. 
Butte  county;  John  0.  Gray,  Judge. 

0.  G.  Warren  and  V.  C.  Lusk.  for  i^>pcft> 
lant  Wm.  H.  Schooler  and  Eeardan  4k 
White,  for  respondent 

HKN8HAW,  J.  Appeals  M>m  the  Jttdig' 
raent  revoking  the  probate  of  a  wOl  as* 
fhnn  tfae  order  denying  a  motion  for  a  new 
trial.  The  factt  disclosed  l>y  tbe  evldencai' 
wtCbout  conffict  arv  as  follows:  The  will 
Oslas  Walter,  deceased,  was  written  by  C 
Gi  Warren,  the  attorney  at  hrw  of  the  tests^ 
tor,  and-  was  executed  In  the  presence  of 
O.  White  and  O.  G.  Waweo,  who  wwe  re- 
quested by  the  testator  to  attest,  as  wlt^- 
nMses,  Its  execvtlott.  Tbe  requirements  stf* 
tbe  statute  were  compiled  with  in  all  rfr> 
speets  saving  that  the  witness  C.  G.  WaP- 
ren,  in  signing  bis  name  as  a  witness  at  tbar 
end  of  the  will,  iDadvertentty  wrote  tbar 
name  "G.  G.  Walker."  thus  ^ploying  bte 
own  Initials  but  the  testator's  surname.  Up- 
on this  showing'  tbe  eonrt  revoked  the  pro- 
bate of  the  Instrument,  and  the  propriety  sC 
its  action  in  so  doing  Is  the  sole  qnestlom 
presented  upon  tbls  appeal. 

At  tfae  outset  of  this  consideration  It  la 
pr«^r  to  say  that  tbe  right  to  make  testa- 
mentary disposition  of  property  is  not  an  im- 
herent  right  or  a  rigbt  of  ctttKenshlp.  nor  is 
It  even  a  rtgbt  granted  by  the  constitution. 
It  rests  wholly  upon  the  legislative  wfliu 
and  Is  derived  entirely  from  the  statutes. 
In  ctmfeiTing  tbat  rtgbt  the  legislature  hsw 
seen  fit  to  prescribe  certain  exactions  and 
requirements  looking  to  the  execution  aadi 
aothentlcatlon  of  the  Instrument,  and  a  eoa»- 
.pHaiice  with  these  requirements  becomw 
necessary  to  Ito  exercise.  As  has  been  safdl 
(In  re  O'Nell,  91  N.  Y.  521):  "While  that 
primary  rule  governing  tbe  Interpretatlov  eC 
wilts  when  admitted  to  probate  recogste* 
and  endeavors  to  carry  out  the  Intention  of 
the  testator,  that  role  cannot  be  invoked 
the  constmetkHi  of  tbe  statuto  regniatlns- 
tbeir  execution.  In  tbe  latter  case  courts  d* 
not  consider  the  IntetfUon  of  the  testator,  bat 
that  of  tbe  legidatore."  Am  a  prerequisite 
to  tbe  exercise  of  the  testamentary  right  bs 
tbls  state,  tbe  legislature  liaa<  prescribed  fer 
the  ex(!(.>ution  and  autheuticuttou  of  wilU^ 
such-  as  tUs  the.  foUowlng  requiremeaaK 
"(1)  It  must  be  subscribed  at  the  end  tbcr*- 
of  by  the  testator  himself,  or  some  person 
In  his  presence  and  by  bis  direction  muat 

t  For  opinion  on  rehearing,  see  4S  Pac.  108Z. 
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subscribe  his  name  tlii-r^o.  (2)  The  sub 
BcriptiiHi  must  be  made  in  the  presence  of 
the  attestins  witnesses,  or  be  acknowledged 
by  the  testator  to  them  to  have  been  made 
by  him  or  by  bis  authority.  (3)  The  testat(Hr 
must,  at  the  time  of  subscribing  or  acknowl- 
edging the  same,  declare  to  the  attesting 
witnesses  that  the  instrument  is  his  will. 
And  (4)  there  must  be  two  attesting  wit- 
nesses, each  of  whom  must  sign  bis  name 
as  a  witness  at  the  end  of  the  will,  at  the 
testator's  request  and  In  his  presence."  Civ. 
Code,  S  1276.  It  Is  not  for  courts  to  say 
that  these  requirements,  or  any  of  them,  are 
mere  fomialitlea,  which  may  be  waived 
without  impairing  the  status  of  the  inntru- 
ment.  It  is  not  for  courts  to  say  that  a 
mode  of  execution  or  authentication,  other 
than  that  prescribed  by  law,  subaervcB  the 
same  purpose,  and  is  equally  efflcirat  to  vali- 
date the  Instrument  The  legislative  man- 
dates are  supreme,  and  there  is  do  ilgbt  to 
make  testamentary  dtsirasitloD  except  upon 
compliance  with  those  mandates.  It  may 
be  freely  conceded  that  the  queation  under 
consideration  Is  of  a  nature  purely  technical, 
bat  It  is  to  be  remembered  that  the  whole 
subject-matter  of  the  execution  and  authen- 
tication of  wills  Is  technical,  and  notblng 
else;  and  It  must  not  be  foi^ttra  that  the 
technicalities  are  those  which  the  lawmak- 
ing power  has  the  right  to  impose,  and  has 
Imposed,  npcm  the  maker  of  a  will. 

It  will  be  noted  in  the  section  of  tlie  Code 
above  quoted  that  tlie  duty  enjoined  npon 
the  teatatOT  is  to  sobacribe  the  vrlll,  while 
that  Imposed  upon  the  attesting  witnesses  Is 
that  each  must  slga  his  name  as  a  witness. 
The  dltCerenee  is  ndther  Immaterial  nor  ac- 
cidentoL  A  testator  may  be  Illiterate,  or 
be  may,  by  reason  ot  paralysis,  or  otber  dla- 
.iMlng  cause,  be  incapacitated  from  signing 
his  natne,  and  the  law  has  wisely  and  liber- 
ally provided  foi  the  due  execntim  of  a 
win  by  one  so  altnated.  It  has  requirpd  of 
him  tbit  lie  shall  subscrilM,  and,  while  tbe 
word  unquestlonaUy  has  for  one  of  its  ^g- 
nlficatlons  the  sigaivg  a  name,  It  Is  a 
verb  of  ouupt^enslve  meaning.  Any  form 
or  kind  of  underwi1tli«  is  a  snbscriptiixi, 
and  generally  It  has  been  held  that  any  mark 
or  writing  hy  the  testator  meant  by  him  to 
be  his  name,  or  to  take  tbe  plare  of  bis  ^g- 
nature,  at  to  serve  for  hla  Identification,  vriU 
answer  the  reqidrements  of  a  statute  which 
calls  merdy  for  subscription  or  signing.  The 
same  liberality  of  conatnictlon  and  inter- 
pretation has  been  put  by  the  courts  upon 
statutes  which  require  tbe  witnesses  merely 
to  subscribe  or  to  sign.  There  are  thus  nu- 
merous cases  under  such  statutes  which 
hold,  in  effect  that  any  signing  by  which 
alone^  or  by  which  aided  by  parol  evi- 
dence, the  Identity  of  the  subscriber  may 
be  ascertained,  substantially  compiles  with 
the  statute.  The  case  of  the  appellant  upon 
this  proposition  cannot  be  more  strongly 
stated  than  In  the  following  extracts  from  th« 


learned  work  of  Mr.  Jarman,  discussing  the 
Victorian  wills  act:  "Examining  the  require- 
ments common  to  the  statute  of  frauds  and 
tbe  wills  act  in  their  order,  the  next  condi- 
tion prewTlbed  for  the  validity  of  a  will 
is  tliat  it  should  be  signed,  which  suggests 
the  Inquiry,  what  amounts  to  a  'signing*  by 
the  testator?  It  has  been  decided  that  a 
mark  Is  sufficient,  and  that  Dotwltbstandiag 
the  testator  Is  able  to  write,  and  though  his 
name  does  not  appear  on  tbe  face  of  tbe 
will.  A  mark  being  sufflclent,  of  course  the 
initials  of  the  testator's  name  would  also 
suffice.  And  It  would  be  immaterial  that  be 
signed  by  a  wrong  or  assumed  name  (since 
that  name  would  be  taken  as  a  mark),  or 
that  against  the  mark  was  written  a  wrong 
name."  1  Jarm.  WiUs  (©th  Ed.)  •»».  •"The 
next  statutory  requisition,  which  is  common 
to  the  old  and  the  present  law,  is  that  the 
win  be  'attested  and  subscribed'  by  the  wit- 
nesses. A  mark  has  been  decided  to  be  a 
sufficient  subscriptloa  •  ♦  •  The  initials 
of  the  witnesses  also  amount  to  a  sufficient 
sutwcrlptlon,  if  placed  for  their  signature  as 
attesting  the  execution.  *  *  *  A  witnos 
need  not  sign  liis  own  name  If  tbe  name 
actually  subscribed  be  intended  to  repres^t 
his  name;  or  a  description  (withont  any 
name)  is  sufficient  If  intended  to  identify  him 
as  a  witness.  •  •  ♦  In  fact  there  seems  to 
be  no  distinction  In  these  respects  between 
the  word  'sign'  and  'subscribe.'  Any  act, 
therefore,  which,  as  before  noticed,  would  be 
a  good  signature  b/  a  testator,  would  be  a 
good  rignature  by  a  witness."  Id.  *85,  *SG, 
An  examination  of  the  cases  bearing  upon 
the  interpretatiob  of  tbe  English  statute 
shows  that  tbe  text  of  the  learned  author  is 
fully  supported.  The  reasoning  by  which  the 
conclusions  are  reached  may  be  thus  sum- 
marized: To  ''subscribe"  is  to  attest  or  give 
consent  or  evidence  knowledge  by  underwrit- 
ing, usually  (but  not  necessarily)  the  name  of 
the  subscriber.  But  the  place  of  the  writing 
is  Immaterial,  since  a  still  more  general 
meaning  of  the  word  "subscribe"  Is  to  at- 
test by  writing,  in  which  deflnltion  tbe  local- 
ity Is  wholly  disregarded.  This  is  the  rea- 
soning of  the  leading  English  case  of  Boberis 
V.  Phillips,  4  El.  &  Bl.  450.  To  "sign,"  in 
the  primary  sense  of  the  word.  Is  to  make  any 
mark.  To  sign  an  instrument  or  document  is 
to  make  any  mark  upon  it  In  token  of  knowl- 
edge, approval,  acceptance,  or  obligation. 
The  signature  Is  the  sign  thus  made.  And 
while,  by  long  usage  and  custom,  "signature" 
has  come  generally  to  mean  the  name  of  a 
person  written  by  himself,  and  thus  to  be 
nearly  an  exact  synonym  of  "autograpti.'' 
that  tignlQcatloQ  is  derivative,  and  is  not 
Inherent  In  tbe  word  itself,  any  more  than  It 
is  in  "autograph,"  which  strictly  conveys  no 
more  than  the  Idea  of  a  specimen  of  an  in<^ 
divldual's  writing.  Any  "mark" 
signature,  and  that  spiedes  of  mark  f^^^ 
we  call  a  "cross"  (independent  of  an  ^ 
panyittg  name)  was  early  used  as  a  mtg.  _ 
of  assent,  and  Indeed  waa.  deelcnUfid'*  ^  , 
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nam.**  Wblle  marksmen  have  become  fewer 
with  the  Bpread  of  education,  tbe  maA  of 
the  cross  Is  still  rect^ntxed  by  statute  law 
as  a  method  of  signing.  Therefore,  as  the 
wUls  act  required  only  a  signing  by  the  tes- 
tator, and  as  this  requirement  of  rignlng 
only  was  also  found  In  the  statute  of  frauds, 
the  courts  early  decided  not  to  be  bound  by 
ai^  narow  definition  of  "signing"  "sig- 
nature' as  meaning  the  writing  of  one's 
name,  but  to  give  to  the  word  Its  broadest 
possible  soctpe  and  slgnlflcance,  and  thus 
held  that  any  mark  or  signature  made  with 
the  Intent  to  bind  the  maker  (in  the  case  of 
the  statute)  or  to  be  a  sign  (in  the  case  of 
wills)  should  be  deemed  sufficient  As  the 
ISnt^isfa  courts  bad  still  further  oldlterated 
from  the  word  "subscription"  the  Idea  of 
place  or  locality,  there  was  left  no  measnrOF 
ble  dlstlnctl(m  between  the  requirranent  upon 
the  tmtator  to  sign  and  that  vpon  tiie  witness 
to  subscribe. 

In  the  dedstons  this  broad  rule  Is  r^jwated- 
ly  asserted.  In  Goods  of  Glarke,  27  Lblw 
J.  Prob.  18,  the  wUl  of  an  Illiterate  person 
was  executed  her  mark,  against  which 
was  written  her  maiden  name  Instead  of 
that  properly  borne  by  her  In  marriage. 
Saya  the  court:  "There  is  enough  to  show 
tliat  the  will  Is  really  that  of  the  person 
whose  it  proposes  to  be.  Her  mark  at  the 
foot  or  end  of  It  is  a  sufficient  execution,  and 
what  somebody  else  wrote  against  the  mark 
cannot  xitlate  It"  In  Goods  of  Qark,  2 
Curt  Ecc.  329,  the  t«tator  hod  made  his 
mark,  and  requested  the  vicar  to  sign  fOr 
bim,  which  he  did  with  his  own  name,  and 
not  that  of  the  deceased.  Says  the  court: 
**The  statute  allows  a  will  to  be  signed  for 
the  testator  by  another  person,  and  does  not 
say  that  the  signature  must  be  In  the  tes- 
tator's name.  Here  this  gentleman,  at  the 
testator's  request  signed  the  will  for  htm; 
not  in  the  testator's  name,  but  using  his  own 
name.  I  Incline  to  think  this  is  a  sufficient 
compliance  with  the  act"  In  Qootte  of 
Bryce,  Id.  325,  the  testatrix  signed  her  will 
by  a'  mark,  her  name  nowhere  appearing. 
Says  the  court:  **Altfaongh  the  name  of  the 
testatrix  does  not  appear  uptoi  the  face  of  the 
Instrummt,  fbe  affidavit  suffideht^  accounts 
for  the  manner  In  which  the  wUl  was  signed. 
The  statute  doea  not  say  that  the  name  of 
the  testator  shall  aiqpear  at  the  foot  of  the 
will.  The  paper  Is  identified  as  being  tlie 
wlH  of  the  deceased.  *  *  *  I  am  of  opin- 
ion ttiat  the  statute  Is  suffidoitly  complied 
with."  The  foregoing  coses  deal  with  the 
"siRDing"  by  the  testator.  Gomlng  to  the 
subscribing  by  the  witness,  it  is  said  In 
Goods  of  Eynon,  L.  R.  8  Prob.  ft  Dlv.  92: 
"No  particular  form  of  attestation  Is  neces- 
sary, but  the  act  done  by  the  witness  must 
be  intended  by  blm  to  evidence  his  attesta- 
tion of  the  wUL  I  must  find  that  I  can 
draw  an  inference  from  what  occurred  that 
P£a  I  the  witness  mode  a  mark  of  some  kind,  with 
^  f«n  the  intention  to  evidence  his  attestation." 
In  Goods  of  Christian,  2  Rob.  Ecc.  110^  It  la 


Bald:  "The  attrating  witnesses  to  the  so- 
called  *codlca'  have  affixed  theb:  InltlalB  imly. 
However,  I  have  no  doubt  in  the  matter,  al- 
though I  believe  this  is  the  first  Instance  un- 
der the  act  of  the  vrltnesses  so  signing.  I 
am  not  aware  that  the  witnesses  can  be  n- 
quired  to  sign  their  names.  I  am  of  opinion 
that  there  Is  a  sufficient  subscripUon  on  their 
parts,  and  therefore  I  decree  probate  as 
prayed."  In  Ghmds  of  OlUver,  2  Splnks,  57, 
it  Is  said:  "The  statute  says  the  witnesses 
-*Eball  attest  and  subBcribe  the  wilL'  It  does 
not  say  'shall  write  their  own  name^*  so 
that  a  mark  Is  held  to  be  a  good  subscrip- 
tion." These  cases  are  quoted  that  there 
may  be  no  room  for  misunderstanding  of  the 
English  decisions  or  of  the  text  of  the  book 
writers.  But  bm  the  matter  is  wholly  statu- 
tory, they  have  no  value  as  authorl^  unless 
there  be  an  Identity  In  the  statutory  requlre- 
moata  of  this  state  and  England.  But  there 
is  no  such  identity.  Indeed,  our  statute 
seems  to  have  been  drawn  with  the  express 
Intent  to  foredose  and  shut  out  the  hiterpre- 
tati<w  glvoi  to  the  English  law.  Thus  the 
English  statute  requires  subscription.  That 
word  had  been  JudidaUy  declared  iwt  to  have 
reference  to  the  place  of  writing.  Our  atat* 
nte  says  that  the  will  shall  be  snincrlbed 
at  the  end  thereof,  thus  expressly  making 
locality  of  writing  on  element  of  the  sub- 
scription. Hie  Ei^tflsh  statute  required  a 
signing.  As  Interpreted  by  the  court,  this 
did  not  necessitate  the  signing  of  the  name. 
By  express  language  our  statute  commands 
that  a  witness  shall  sign  his  name,  ta  Eng- 
land, therefore,  a  witness  may  sign  In  any 
one  of  a  multitude  of  ways;  by  our  law  his 
signing  Is  limited  to  the  exiffesslon  of  his 
name.  The  case  of  Meehan  v.  Bourke,  2 
Bradf.  Snr.  WS,  Is  in  no  way  Qmrased  to^ 
but  rather  Is  In  full  accord  with  this  view. 
The  statute  of  New  York,  from  which  oun 
was  taken,  likewise  requires  that  the  wit- 
nesses should  sign  their  names.  Eliza  Oreen, 
one  of  the  witnesses  to  the  will  under  con- 
sideration, was  unable  to  write.  Her  name 
was  correctiy  written  by  the  doctor,  and  she 
then  made  her  mark  across  it  and  acknowl- 
edged It  to  be  her  mark  and  signature.  The 
court  said  that  before  the  Revised  Statutes 
a  witness  might  attest  a  will  by  a  mark;  as 
In  this  state  it  may  be  done  under  section  14 
of  the  GiTll  Code.  The  opinion  declares*. 
"Our  statute  requires  the  witness  to  'sign 
bis  name.'  *  *  *  Where  another  person 
writes  the  name  of  the  witness,  and  then  the 
witness  acknowledges  the  signature,— puts  his 
mark  to  U,  his  slgnnm,— he  literally  signs; 
and  what  be  sl^s  Is  bis  name,— 1.  e.  he 
signs  bis  name,— while  a  mark  alone  [the 
learned  Jadge  significantly  adds]  would  not 
be  sufficient"  Yet  a  mark  alone  is  heldsufr 
flcient  under  the  English  statute. 

I  conclude,  therefore,  that  as  our  law  has 
seen  flt  to  prescribe  that  the  testator  stiall 
subscribe  his  will  at  the  end  thereof,  so  It  haa 
seen  flt  to  require  that  att^ting  witnessea 
■hall  sign  and  ahall  sign  tmly  In  one  way.— 
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tbat  10  to  SB7,  Irs  »m^ng  th^  namee.  It 
CBBBot  b6  said  that  some  other  mod«  of  snb- 
Bcrlption  wUl  anawOT  the  porpote,  or  aub- 
serve  the  statutory  reqolrement,  when  fn 
truth  It  does  not  As  well  could  tt  be  said 
that  the  requirement  of  twe  ntteetlBg  wit- 
nesaes  Ui  not  mandatorr,  and  tbat  this  will, 
haring  been  duly  attested  by  oae  witness, 
should  be  admitted  to  probate.  That  the 
overthrowlDg  of  any  will  woii£B  a  hardship 
upon  the  devisees  and- legatees  is  obrious; 
but  the  law  Is  no  more  tender  of  their  claims 
than  it  is  of  the  rights  of  the  natural  heirs. 
In  the  absence  of  any  will,  the  law  makes 
a  wise,  liberal,  and  benefloent  distributiMi  of 
the  dead  man's  estate;  so  wise.  Indeed,  that 
the  policy  of  permitting  wills  at  all  is  often 
gravely  questioned.  When  a  will  Is  proved, 
every  exertion  of  the  court  Is  directed  to 
giving  effect  to  the  wishes  of  the  testator 
therein  expressed,  tnit  In  the  proving  of  the 
tnstniment  the  sole  consideration  before  the 
court  is  whether  or  not  the  l^rlslatlve  man- 
dates have  been  compiled  with.  If  not.  then 
the  law  makes  the  wUl,  and  It  Is  oftra  a  l3et^ 
ter  one^  embracing  a  mom  equitable  disposi- 
tion of  his  property,  than  that  which  the  de- 
ceased attempted  bat  failed  to  execute.  The 
Jndgmait  and  order  appealed  from  are  af- 
firmed. 

We  concur:  BQATTXrO.  J.;  HABBISON. 
J.;  TEMPI^,  J. 

McPARLAND,  J.  I  dissent  In  my  opin- 
ion there  was  In  this  case  a  sufQclent  compli- 
ance with  the  formalities  prescribed  by  the 
Code  for  the  attestation  of  a  wilL  It  is  true 
that  the  right  to  make  testamentary  disposi- 
tion of  property— like  most  other  rights— rests 
upon  the  legislative  will;  but  that  legislative 
will  has  been  uniformly  exercised  In  favor  of 
the  right  in  all  English-speaking  countries, 
and  in  nearly  all  others,  from  time  Immemo- 
rial, so  that  the  right  has  come  to  be  a  usual, 
well-eBtablished,  and  most  Important  attribute 
of  ownership.  Therefore.  In  dealing  with  an 
attempt  to  exercise  that  right,  the  general 
rules  of  construction  should  t>e  applied;  that 
is,  the  provisions  of  the  Code  "are  to  be  lib- 
erally construed  with  a  view  to  effect  its  ob- 
jects." The  signature  of  the  witness  Warren 
In  this  case,  as  shown  beyond  question,  would 
be  held  good  if  any  written  instrument  or  pa- 
per known  to  the  law  were  involved  other 
than  a  will,  and  I  see  no  good  reason  why 
the  same  rule  should  not  apply  here.  To  al- 
low a  win  to  he  defeated  by  tlie  careless  (or 
Intentional)  misspelling  of  his  name  by  a  mb- 
scribing  witness  would  lead,  I  fear,  to  great 
abuses.  If  a  man  should  not  liave  the  right 
to  make  a  will,  let  the  legislature  take  it 
away;  but  as  long  as  he  has  It  let  It  be  pro- 
tected as  other  rights.  I  think  that  the  judg- 
ment should  be  reversed. 

OAROUTTE,  J.  I  dissent  I  do  not  think 
a  man's  testamentary  disposition  of  his  prop- 
erty sbonld  be  defeated  for  the  reasons  here 
given.   The  argument  requires  a  too  technical 


analysis  of  temu  and  statntes  In  otHer  to  ax- 
rivo  at  such  a  result  While  tfae  tight  to  dis- 
pose (rf  property  by  will  is  parely  statiit<ff7, 
■till  tt  can  hardly  be  aald  to  be  a  awce  mattor 
of  legislative  grace,  for  it  has  beeaoK  ftlmost 
an  Inalienable  right,  made  so  by  reason  v/t  Its 
long  pzactlee  and  approval  In  all  dvlltoed  na- 
tions. It  Is  conceded  tint  If  the  testatw. 
Walker,  had  made  a  like  mistake,  and  signed 
his  name  "Warren."  It  would  not  have  defeated 
the  will;  but  It  Is  now  held  that  tbe  witness 
Warren  having  made  the  mistake  In  elgniug 
his  name  "Walker,**  tbe  will  ii  avoided.  I 
have  no  Idea  that  tbe  legislstnre,  tn  formolat- 
ing  the  statute  as  to  the  diaracter  of  tbe  sig- 
natures, ever  intended  snch  results  to  follow; 
and  I  am  satisfied  it  sever  intended  to  attach 
any  different  meaning  to  the  two  prases, 
na-n^,  "sign  Ma  lume  as  a  witness,**  and 
"subscribed  by  tbe  testator.**  or  tiiat  tbe  legls- 
tatnps  ever  intended  to  bar  a  man  fnnn  being 
a  witness  to  a  will  who  was  unable  to  sign 
his  name,  any  more  than  it  intended  to  bat 
a  man  from  making  his  win  who  was  like- 
wise so  unfortunate.  I  tjelleve  Uiat  for  the  pur- 
poses of  this  statute  the  person's  mark,  prop- 
erly witnessed.  Is  his  name;  and  further,  I 
believe  any  name  that  the  party  sbonld  attach 
to  the  win  as  a  witness  is  his  name.  I  do 
not  tlilnk  it  is  for  a  contestant  of  the  will  t» 
say  to  a  witness,  "That  is  not  yoiir  name;" 
and  neither  la  it  for  tbe  witness  to  appear  up- 
on the  stand  and  say,  "That  Is  not  my  name." 
If  we  are  to  be  so  technical  in  this  matter, 
the  statute  should  have  said  "tnie  name." 
The  true  names  of  wltnesees  are  often  un- 
known to  tbe  testator,  and  to  say  that  a  per- 
son could  lotentionally  and  corruptly  sign  a 
false  name  to  a  wUI  als  a  witness,  and  there- 
by defeat  It  Is  to  go  to  great  lengths.  No 
ease  in  the  books  has  ever  gone  that  far, 
to  my  knowledge.  8till  that  doctrine  would 
seem  to  be  declared  by  tbe  main  opinion  of 
the  court  In  the  present  case.  A  name  signed 
by  mistake  of  tbe  witness  is  no  different  from 
one  signed  tat  frand.  Tbe  knave  wrote  the 
name  as  his  name,  and  for  the  purposes  in- 
tended by  the  testator  tt  was  his  name.  In 
the  pi-eseut  case  the  attorney,  as  a  witness, 
nnlntentknally  wrote  a  name  which  was  not 
bis  true  namie.  l>ut  be  intended  tbe  writing  to 
be  his  name,  and  he  made  the  writing  for  his 
name,  and  for  the  pnrposes  intended  by  the 
testator;  end  as  to  those  purposes  it  should 
be  held  to  be  his  name.  If,  one  hour  previous 
to  the  signing  of  the  wUl.  he  had  concluded 
to  change  bis  name  to  G.  G.  Walker,  and  had 
BO  signed  it  or,  for  the  very  purpose  of  con- 
cealing his  true  name,  bad  signed  the  will 
"John  Brown,"  to  my  mind  the  will  would  be 
legally  witnessed;  and  in  the  present  case  the 
same  conclusion  should  be  declared. 

VAN  FLEET.  J.  I  dlsseot  from  the  con- 
elusion  reached  by  tbe  majority  of  the  court 
and  agree  with  what  is  «ald  by  iustices  Uc- 
FARLAND  and  GAROUTTVl.  I  think  by  a 
too  close  adherence  to  the  mere  letter  of  tbe 
statute  the  court  In  tbe  main  opinion,  loses 
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alflit  of  fbe  flTldent  pnipoM  butenOed  .to  be 
flutmrred  by  tbe  prorlelon  In  questtoo.  When 
the  witness  Warren,  inteuUng  in  perfect  good 
telth.  as  to  conceded,  to  urite  bto  own  nama 
wrote  Ub  own  fnltlala,  bat  Inadrertenttr  add- 
ed tbe  name  of  the  testator  Instead  of  bl> 
own,  tt  was,  to  all  essential  bitenta  and  pni^ 
poses,  a  algnlnff  of  bis  name  wltiiin  the  spirit 
and  Intent  of  the  statnte,  since  It  met  ererj 
ptnpose  de^ened  to  be  sabsemd  Ibere- 
by.  And  UdB  tIpw,  fai  my  Judgment,  Is  sns- 
talned  the  ease  of  Meefaan  t.  Ronrke,  2 
Bradf.  Sur.  385.  dted  In  the  main  opinion. 
There  the  name  of  the  witness  was  written 
by  another,  and  merely  Tlsed  by  the  mark 
of  the  witness  himself,  although  the  require- 
ment of  tb»  statute,  like  our  own,  was  that 
tbe  witness  shonld  sign  his  name.  But  ft  ts 
said  by  tbe  surrogate,  tn  addition  to  the  lan- 
guage quoted  In  the  majority  opinion:  "I 
think  the  requisition  of  tbe  statute  sufficiently 
ccnnpHed  wttb  by  the  name  of  tbe  wltnors 
being  written  at  tiw  end  of  tbe  wlU,  and  the 
witness  putting  his  mark  thereto.  This  con- 
Btructi<m  meets  the  design  of  tbe  le^lature 
In  taarbig  tbe  name  of  the  witness,  and  ex- 
cluding willa  attested  ojAj  by  marts,  and 
does  not  shut  out  the  attestation  of  wllto  by 
Illiterate  persons; '  when  a  penman  can  be 
found  to  record  the  transaction.  I  should 
come  to  any  ottier  conduslmi  with  regret,  as 
otherwise  I  should  be  compiled  Teiy  fre- 
quently to  reject  wills  attested  by  marksmen, 
the  experience  of  this  office  showing  tbe  mode 
of  execution  to  be  Tery  common.  But,  aside 
from  the  consequences,  I  do  not  think  the  rule 
confemded  for  Jnstlfted  by  the  language  of  the 
statute^  or  oonslBtent  with  the  distinction 
made  between  a  witness  writing  his  name 
when  be  has  snbseifbed  tbe  testator's  name, 
snd  befaig  required  In  all  otiier  cases  only  to 
*tiga  bis  namei'  **  I  tblnk  1he  record  shows  a 
floffldent  eompllauce  wltii  the  requirements 
of  tbe  statute,  and  that  tbe  deceased  shonld 
not,  by  any  audi  slight  lapse  as  Is  here  dbh 
doeed,  be  deprived  of  the  rlg^t  of  testamen- 
tary dlqwetHeii  of  his  property. 

Whatever  may  be  our  personal  Tfews  as  to 
tbe  proTtaions  of  tbe  law  for  tbe  distribution 
at  tbe  property  of  tatestates,  whether  they 
aaeet  with  our  approv^al  or  otherwise  cannot 
affect  our  eoosIfleratloB  here.  Tbe  sole  qae»- 
tion  la  whether  the  testator,  In  cndcaTorlng 
to  avail  btmaelf  of  the  prMlege  of  the  law 
to  ao  lUiumn  of  Ub  estate  as  to  meet  bis  own 
tboMicd  desires,  has  so  far  compiled  with 
tbe  statute  aa  to  make  bis  purpose  effectual; 
and  this,  1  think,  be  has  done,  and  that 
tbe  Jiulgnwt  of  the  lower  court  should  be  re- 
versed. 

(January  8,  1896.) 

The  opinion  heretofore  rendered  herdn  Is 
modified  by  eliminatinK  from  the  para^aph  pre- 
ceding tbe  judgment  the  finrt  and  last  aentescps, 
80  that  the  same  will  read:  "When  a  wUl  is 
proved,  ereiT  exertion  of  the  court  is  directed 
to  giTing  effect  to  the  wishes  of  the  testator 
therein  exnressed,  bnt  in  the  proTing  of  tbe  -n- 
struBieut  ute  sole  consideration  before  the  court 
is  whether  or  not  the  IcgislatiTe  maudntca  have 


been  complied  with.**  As  wo  amended  Ae  peti- 
tion for  a  rehearing  Is  denied. 

McPAHLAND,  J.,  GABOUTTB,  J.,  and 
TAN  FLBBT.  J.,  dissent  from  tbe  wder  de- 
nytaig  the  petitiiHi  for  rehearing. 


tn  re  BBISBL'S  ESTATB.  (Ro.  15.91E(.> 
(Svpreme  Ooart  ef  Oaltf  oraia.  Dee.  4,  U88.) 
In  bank. 

On  rebearlng.  If  odlfled. 

For  original  (^dnlon,  see  40  Fac  98L 

PBR  CURIAM.  After  rehearing  of  fbto 
cause,  the  <q;>tailon  of  C9ommla^oner*  TAl^ 
ClilBF  (40  Pae.  901).  herebofore  filed,  la  adopt- 
ed as  tbe  opinion  <tf  tbe  court  down  to  pam- 
graph  4,  In  place  of  which  and  of  the  Judg- 
ment of  tbe  d^artment  tbe  fdlowlag  la  snb- 
stitnted: 

4.  BiTora  In  the  statement  and  aejtiement 
of  respoDden^a  account  have  resolted  from 
the  manner  In  whtafa  tbe  debta  and  credits 
of  tbe  two  minora  have  been  mingled  with 
each  ottiar  and  wttb  tbe  account  of  Emma 
N.  Belsel.  She  la  not  ftemally  a  party  to 
tbe  proeeefflng,  and  tbe  court  does  not  ap- 
pear to  have  acquired  Jurisdiction  to  make  a 
decree  binding  upon  her.  But  it  Ae  baa 
made  herself  a  party  to  tbe  sett)enMnt  or 
sball  hereafter  become  a  party,  her  account 
should  be  settled  upon  a  dlff^wnt  bfuls  from 
that  of  the  two  minors.  That  Is  to  say,  she 
Is  not  entitled  to  be  credited  wltb  one-third 
of  tbe  original  94.007  and  Interest,  for  tbe 
reason  that  obe  has  elected  to  take,  and  baa 
actually  received  bar  third  of  tbe  proceeds 
of  the  sale  of  the  bouse  In  wUdi  Oat  nuHMy 
was  invested. 

As  to  the  two  mlnon^  tbe  aecoont  with  each 
should  be  stated  and  settled  separateiy,  as 
follows: 

The  respmidait  In  eadi  account  MMVld  be 
cbarfced  with  one-tblrd  of  cash: 

Principal  94,007  00 

Interest    1,800  19 

From  sale  of  penonalty. .  $  fll8  00 
From  renU  of^ realty   1.9»7  00 

Total   $3,605  00 

Half  of  wMdi  hdongs  to  minors. , . .    l^OZ  BO 

Making  a  total  of..  f7,100  80 

One-thhrd  of  which  Is  $2^60  89 

In  each  aeoonnt  she  obould  be  credited 

with: 

One-sixth  of  the  iriiole  eapense  of 
property   $  710  00 

Oue-half  oi.  siq>port  of  miners  far  62 
months    1,010  00 

One-half  of  family  allowance  fbr  two 
years  and  ons  month   BOO  00 

And  oae-half  attocaey's  fee   60  00 

$2,300  00 

Besides  this,  In  her  account  with  Genge 
D.  Beiaei  ahe  should  lie  credited  with  $1,215, 
or  whatever  other  sum  or  sums  she  has  paid 
the  guardian  of  his  estate  on  account  of  pn>- 
ceeda  ot  sale  of  house  and  lot  oc  othsrwia& 
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The  judgment.  Is  reverBed,  and  cause  re- 
uauded  for  further  proceedings  In  accord- 
Auce  with  the  Tiewe  herein  expressed. 


GRISWOLD  T.  PIBRATT.    (No.  16,66a) 
l^apreme  Court  of  OalUbrnim.  Dec.  8,  189B.) 

ACCODMt  tSUTBD  —  COVMTtllCII.AIlf  —  BUPBttlOX 
COUBT— JDKISDICTIOIT. 

1.  An  employer  who,  after  iwrformance  of 
aervices  by  aa  employs  nnder  contract,  agrees 
to  pay  the  employe,  in  "full  diacharge  of  the  con- 
tract and  in  full  aettlement  thereof,"  a  certain 
«um  for  his  lerTices.  cannot  maintain  an  action 
«giiinst  the  employ^  for  damages  caused  by  his 
negliRent  performance  of  the  aervlcea,  in  the  ab- 
sence of  a  showing  that  the  settlement  waa 
Xraudulently  procured. 

2.  Aq  existing  contract,  anpersedlng  one 
previously  made,  cannot,  in  an  action  on  the 
•riginal  contract,  be  pleaded  as  a  counterclaim, 
onder  Code  Civ.  Proc.  ^  438,  subd.  1,  allowing 
a  cause-  of  action  "arismg  out  of  the  transac- 
tion" on  which  plaintiff  bases  his  action,  or  con- 
nected with  the  subject  of  the  action^  to  be  so 
pleaded. 

3.  Const,  art.  6,  6  K,  confers  jurisdiction  on 
the  superior  court  m  alt  caaea  at  law  in  which 
the  demand  amounts  to  $300.  Code  Civ.  Proc. 
i  488,  subd.  2,  proyidea  that,  in  an  action  on 
contract,  any  outer  contract  demand  existing 
when  the  aeUon  is  commenced  may  be  set  up  as 
a  counterclaim.  Held,  that  where  the  contract 
demand  pleaded  in  counterclaim  or  in  a  cross 
complaint  ia  for  a  less  sum  than  $300,  and  shows 
that  plaintiffs  action  is  uofounded,  because  the 
contract  on  which  it  is  based  has  been  super- 
seded by  another  contract,  defendant  is  not  en- 
titled to  judgment  on  hia  counterclaim  or  cross 
complaint. 

OommlsslonerB*  decision.  In  tnnk.  Appeal 
from  soperior  court,  Sonoma  county;  S.  K. 
Dougherty,  Judge. 

Action  by  N.  W.  Grlswold  against  James  S. 
Fleratt  for  damages  to  fruit  trees  by  negli- 
gence of  defendant  in  budding  them.  From 
an  affirmative  Judgment  for  defendant,  plain* 
tiff  appeals.  Modified. 

B.  H.  Wakeman  and  J.  A.  Barbam,  for  ap- 
penant.   Rntle^  &  Preesl^,  for  re^ondent 

BRITT,  a  Plaintiff  alleged  In  his  com- 
plaint that  he  employed  defendant  to  bud  a 
<iuautity  of  young  fruit  trees;  that  defendant 
agreed  to  bud  the  same  In  a  careful  and 
skillful  manner,  and  thereupon  entered  upon 
the  execution  of  the  contract,  and  budded  the 
trees,  but  so  negligently  performed  the  work 
In  certain  specified  particulars  that  plaintiff 
suffered  damage  to  the  amount  of  $1,858.50, 
lor  which  sum  he  demanded  judgment.  De- 
fendant admitted  In  his  answer  the  fact  of 
bis  employment  by  plaintiff,  and  that  he 
budded  the  trees,  but  denied  the  alleged  negli- 
gence, and  averred,  In  substance,  that  any 
damage  to  the  trees  of  plaintiff  arose  from 
the  latter'a  mismanagement  in  the  matter. 
Then,  for  a  counterclaim,  defendant  pleaded 
that  plaintiff  agreed  to  pay  htm  for  his  serr* 
Ices  In  budding  the  trees  as  much  as  such 
services  were  reasonably  worth;  that  he<the 
defendant)  fHunpleted  the  work  on  October 


29,  1802,  and  that  tola  senricee  were  reasona- 
bly worth  the  sum  of  |240;  that  on  Novem- 
ber 1,  1892,  the  parties  "had  an  accountlDe 
and  settlement  of  all  accounts  and  differ- 
ences between  them  In  relation  to  budding 
of  said  trees,  and  upon  said  settlement,  and 
In  *  *  *  full  discharge  of  the  said  con- 
tract, and  in  full  settlement  thereof,  the 
plaintiff  agreed  to  pay  to  defendant  on  I>e- 
cember  1^  1892,  the  sum  of  $100,  and  to  de- 
liver to  defendant  1,125  of  said  budded  trees 
upon  demand";  that  plaintiff  at  the  same 
time  wrote  hia  acceptance  of  a  draft  drawn 
by  defendant  on  him  for  said  sum  of  $100, 
such  acceptance  by  Its  terms  making  tbe 
draft  payable  December  1, 1892,  and  also  ex- 
ecuted to  defendant  a  written  promise  to  de- 
liver to  him  said  1,125  trees;  that  defendant 
presented  said  draft  8t  maturity  to  plaintiff 
for  payment,  which  was  refused;  that  tbe 
cost  of  protesting  the  same,  paid  by  him, 
was  $5;  that  plaintiff  delivered  400  of  the 
trees  only,  and  refused  to  deliver  the  re- 
mainder; and  that  those  undelivered  were 
worth  $87.50;  wherefore  he  prayed  judgm^t 
against  plaintiff  for  $192.50,  etc.  He  also 
filed  a  cross  complaint,  alleging  the  same 
facts  set  out  In  his  counterclaim,  and  prayed 
thereon  the  same  relief.  After  trial,  the 
court  found  all  the  Issues  In  favor  of  the  de- 
fendant, and  awarded  him  judgment  against 
plaintiff  for  the  amount  claimed  by  him  (less 
the  sum  of  $5,  cost  of  protest  of  the  drafts 
and  costs  of  the  action.  Plaintiff  appeal& 
from  the  judgment;  and  the  point  made  Is 
that  the  facts  pleaded  as  a  cotmterclalm  are 
insufficient  for  that  purpose,  because,  as 
claimed,  they  do  not  constitute  a  cause  of 
action  arising  out  of  the  transaction  set  forth 
in  the  complaint  or  connected  with  the  sub- 
ject of  the  action  (Code  Civ.  Proc.  S  43S),  and 
because  the  amount  of  defradant's  demand 
against  plaintiff  is  less  than  $300,  and  so  not 
within  the  jurisdiction  of  the  superior  court. 
On  similar  grounds,  appai^tly,  it  Is  also 
malntahied  that  the  cross  complaint  is  In- 
effectual as  such. 

Of  course.  If  the  matters  set  np  by  defend- 
ant constitute  a  cause  of  action  In  his  favor 
properly  cognizable  by  the  superior  court,  ei- 
ther as  a  counterclaim  or  a  cross  complaint 
In  this  suit,  the  judgment  must  be  upheld. 
The  transaction  between  the  parties  on  No- 
Temlier  1,  1892,  by  which  the  compensation 
to  be  rendered  defendant  was  fixed  in  money 
and  trees,  and  the  time  of  performance  by 
plaintiff  was  enlarged,  amounted  to  an  agreed 
statement  of  the  account  of  defendant  for 
budding  the  trees  (Baird  v.  Crank,  98  CaL 
293,  207,  33  Pac.  63);  and  even  something 
further.  It  was  a  new  contract  (Civ.  Code. 
S§  1531, 1697),  for  which  the  original  contract, 
or  the  performance  thereof  by  defendant, 
furnished  the  consideration  (Auzerals  v.  Na- 
glee,  74  Cal.  60,  15  Pac.  371).  and  became,  in 
the  at>sence  of  legal  impeachment,  in  itself 
an  agreement,  conclusive  on  both  parties, 
that,  as  the  net  result  of  such  performance^ 
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the  defendant  was  entitled  to  receive  the 
compensation  then  fixed.  On  such  new  con- 
tract an  action  would  lie  In  defendant's  faror 
(Green  v.  Thornton,  96  CaL  67,  30  Pac.  965), 
and  would  be  properly  brought  on  the  writ- 
ten Instruments  then  executed  by  plaintUT 
(Bank  T.  Stone,  59  O&L  183).  Ttie  original 
contract  was  suspended.  If  not  extinguished. 
OlT.  Code,  ii  1531,  1682,  1697.  The  plaintiff, 
while  the  new  compact  between  himself  and 
defendant  remained  iu  force,  could  maintain 
no  action  for  any  breach  of  duty  by  defend- 
ant under  the  former.  His  only  proper 
course,  if  such  breach  had  occurred,  was  to 
impeach  the  settlement  by  appropriate  plead- 
ing for  fraud,  accident,  or  mistake.  Green 
T.  Thornton,  96  CaL  67.  30  Pac.  965.  His 
complaint  here  is  devoid  of  any  allegation 
for  that  purpose.  Had  defendant  brought 
his  action  on  the  written  instruments  made 
to  him  by  plaintiff,  the  latter  could  not  have 
resisted  recovery  upon  the  ground  of  any 
defect  in  defendant's  performance  of  the  orig- 
inal contract,  unless  by  showing  that  the 
settlement  of  November  1,  1892,  was  Induced 
by  fraud  or  mistake.  Walker  v.  Millard,  29 
N.  T.  375;  Thorpe  v.  White,  13  Johns.  53. 
For  like  reasons,  the  defendant  could  main- 
tain no  action  against  plaintiff  for  compen- 
satlon  under  the  original  contract.  .Since  de- 
fendant pleaded  facts  showing  that  the  orig- 
inal contract  was  superseded  by  a  new  obli- 
gation, he  showed  ttiat  neither  party  has  any 
rights  based  upon  It;  and,  as  there  Is  no 
cause  of  action  arising  therefrom  In  favor  of 
plaintiff,  so  there  is  no  right  of  recoupment 
arising  from  It  in  favor  of  defendant.  It 
has  ceased  to  be  a  "transaction"  giving  rise 
to  reciprocal  demands,  so  as  to  be  the  basis 
for  affirmative  relief,  under  subdivision  1, 
f  438,  Code  Civ.  Proc.i  Consequently,  the 
tacts  stated  by  defendant,  although  good  as 
ft  defense,  were  Insufficient  as  a  oonnteiv 
claim  under  that  subdivision.  For  similar 
considerations,  such  facts  were  improperly 
pleaded  as  a  cross  complaint  by  defendant 
But  they  show  a  cause  of  action  in  his  favor 
"arising  upon  contract";  and  It  Is  a  different 
contract  from  that  described  In  the  plaintiff's 
complaint;  and  hence  Is  rightly  pleaded  as 
a  counterclaim  under  subdivision  2  of  said 
section  438,  provided  the  court  bad  Jurisdic- 
tion to  entertain  it 

The  constitution  of  the  state  allows  to  the 
superior  court  Jurisdiction  in  all  "cases  at 
law  *  •  *  in  which  the  demand  *  *  • 
amounts  to  three  hundred  dollars."  Article 

«  Code  Civ.  Proc.  {  438:  "The  connterclaim 
mentioned  in  the  last  section  must  be  one  ex- 
isting in  favor  of  a  defendant  and  against  a 
plaintifF,  between  whom  a  eeveral  Jndgment 
might  be  bad  in  the  action,  and  arisiog  out  of 
one  of  the  following  causes  of  action:  (1)  A 
canse  of  action  arising  out  of  the  transaction 
■et  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff*!  claim,  or  connected  with  the  snb- 
ject  of  the  action;  (2)  In  an  action  arising  upon 
contract;  any  other  cause  of  action  also  ariung 
opon  contract  and  exfating  at  the  conmtencement 
«2  tlM  oetloa." 


6,  I  5.  This  court  has  held  that  "the  de- 
mand spoken  of  in  the  constitution  la  a  de- 
maud  for  judgment  evidenced  by  the  prayer 
of  a  complaint  and  a  statement  of  facta 
which  can  uphold  the  Judgment  prayed  for." 
Derby  v.  Stevens,  64  Cal.  288.  30  Pac.  B3», 
Can  It  make  any  difference  In  the  construc- 
tion of  this  provision  that  the  prayer  for 
judgment  and  the  statement  of  facts  occur 
in  a  counterclaim  on  an  Independent  con- 
tract Instead  of  an  original  complaint?  Is 
the  constitution  to  have  one  meaning  as  ap- 
plied to  the  demand  of  a  plaintiff,  and  a  dia- 
metrically opposite  meaning  as  applied  to 
the  demand  of  a  defendant.  In  such  a  case? 
It  Is  Incredible  that  the  convention  whicb 
framed  or  the  people  who  adopted  the  In- 
strument Intended  that  the  limitation  under 
view  should  have  effect  or  not  according  to 
the  relation  to  the  record  occupied  by  the 
litigant  seeking  to  enforce  the  demand.  See 
Picquet  V.  Cormlck,  Dud.  (Ga.)  21.  In  that 
case  the  court,  speaking  of  a  statute  of  ttae- 
state  of  Georgia  authorizing  various  defenses 
in  an  action,  said:  "This  will  allow  the  plea 
of  set-off  where  there  exist  mutual  debts; 
but  It  will  not  enlarge  the  Jurisdiction  of  the 
court  and  enable  It  to  take  cognizance  of  a 
debt  or  demand  set  up  by  a  defendant  which 
it  would  not  entertain  for  a  plaintiff.  The 
limitation  must  apply  alike  to  each  party,, 
and  the  court  can  no  more  take  cognizance 
of  a  cause  for  one  than  for  another  where 
the  pleadings  themselves  show  the  debt  or 
demand  not  to  be  within  Its  Jurisdiction." 
Beyond  question.  If  the  defendant  had  com- 
menced an  action  on  the  matters  exhibited 
in  his  set-off,  he  must  have  done  so  In  aa 
Inferior  court;  and  in  such  action  the  plain- 
tiff could  not  have  set  up  any  claim  arising 
on  contract  In  his  (plaintiffs)  favor,  unless 
below  $300  in  amount  Code  Civ.  Proc.  t 
855;  Maxfleld  v.  Johnson,  30  Gal.  545.  It 
scarcely  seems  probable  that  the  makers  of 
the  law  designed  to  provide  In  such  a  case 
that  the  defendant  may  have  the  right  of 
set-off  In-  the  superior  court  merely  because 
he  Is  defendant  when.  If  he  had  commenced 
his  action  (as  he  must  have  done  if  he  had 
commenced  at  all)  In  a  court  having  Juris- 
diction of  demands  less  than  $300,  the  plain- 
tiff would  have  been  debarred  the  like  privi- 
lege. 

Of  course,  what  is  here  said  on  the  sub- 
ject of  Jurisdiction  has  no  application  to  the 
counterclaims  provided  for  in  the  first  sub- 
division  of  section  438,  Code  Civ.  Proc.  The 
amount  of  the  cross  demand  under  that  sub- 
division Is  of  no  moment  for  Jurisdictional 
purposes.  Our  remarks  are  to  be  under- 
stood as  confined  to  the  unconnected  causes 
of  action  menUoned  In  the  second  subdlvl^ 
slon  of  that  section,  and  limited  also  to  case^ 
presenting  the  substantial  features  of  the 
present  If  the  set-off,  less  than  $300  !■ 
amount  exclusive  of  Interest  held  by  a  de- 
fendant. Is  pleaded  by  him  as  purely  de- 
fensive matter  In  rsdnctlon  w^aztls^iil^ 
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nwnt  of  the  dalm  of  the  plaintiff  In  an  ac- 
tion triable  by  the  aaperter  court,  it  may  well 
be  that  the  conrt  can  iiroperiy  entertain  the 
same.  Such  was  the  case  in  Hart  r.  Cooper, 
47  Cat  T7.  It  to  under  the  statute  (Code 
OlT.  Pro&  440),  peihapa,  as  nrach  a  matter 
ot  defense  merely  as  would  be  a  plea  of 
payment  of  a  like  sum.  Bnt  where  a  de- 
fendant In  that  conrt  shows  by  his  pleading, 
as  in  this  Instance,  that  the  plaintiff's  ac- 
tion, arising  on  contract,  Is  wholly  unfound- 
ed, we  think  it  clear  that  he  cannot  also  set 
up  a  cause  of  aetloo  on  a  different  contract 
as  the  Awndatlon  for  an  affirmative  ]ud«^ 
ment  a^lnst  the  plaintiff,  unless  his  de- 
-mand,  exclnslTe  of  Interest,  amounts  to  fSOCX 
The  coanterdalm  set  up  In  Webster  t.  Lum- 
ber Co.,  101  Cal.  39B,  86  Pac.  8T1.  seems  to 
hSTO  been  properly  referable  to  snbdlTislon 
1,  S  488,  Code  Or.  Proc.;  and  the  same  la 
probably  true  of  that  mentioned  In  Chirk  r. 
Taylor,  81  Cal.  S52,  2T  Pac.  860.  Nothing 
la  decided  In  eltlier  of  tboM  caws  omtraiy 
to  the  view  here  stated. 

Our  conclndon  Is  reached  with  lesa  rtioc- 
tSDce  because  the  defendant  may  yet  sue  and 
recoTCT  In  the  proper  court  the  sums  due  to 
him  for  breach  of  the  ptalntlff's  contract, 
erldenced  by  the  written  Instruments  of  No- 
vember 1,  189Q.  Hie  Judgment  should  be 
modified  by  etrildng  therefrom  the  recovery 
of  $199.75,  and  Interest  tbeteoa,  allowed  to 
defendant,  and,  as  «»  moJIflsJ,  tlie  aame 
diould  be  affirmed. 

I  eoacnr:    BBLCHER,  a 

'  PEB  CURIAM.  For  the  reasons  gtren  In 
the  foregoing  opinion,  the  Judgment  is  modi- 
fled  by  striking  therefrom  the  recovery  of 
$199.75,  and  interest  thereon,  allowed  to  de- 
fendant, and,  as  «o  modified,  the  same  to 
affirmed. 


BAHWBLL  T.  BMITH  et  aL    (Sac.  54.) 
(Sapreme  Oeart  of  California.    Dee.  »,  1895.) 

Defwrtment  1.  Appeal  from  siverlor  court, 
Tnlare  coiatj;  W.  A.  Gray,  Judge. 

Action  b7  Bahwell  agaiost  Smitii  and  others. 
Plaintiff  had  judgment,  and  defendants  appeal. 
Affirmed. 

J.  A.  Hannah  and  B.  D.  Miller,  for  ap;>el' 
lants.  Lamberson  ft  MlddlecoS,  for  reapoBd- 
mL. 

PER  OUBIAM.  The  propoiitlona  of  law  in- 
Tolred  in  this  appeal  are  ttie  same  as  those  de- 
termined in  Daw  v.  Niles,  101  Cal.  106.  87  Pac. 
876,  and  upon  the  authority  of  that  case  the 
indgmoit  and  order  are  affirmed. 


BBDFIELD  «t  aL  v.  OAKLAND  GONSOL- 

IDATED  ST.  BY.  GO.    (No.  15,942.)' 
<S«pi«me  Court  of  GalUoraia.    Dec  6,  1895.) 
Death  bt  WRosann:.  AcT^PARnB»--DAiiAaBft— 

MbaSDRB  —  BXCB88IVENB8S  —  INSTRDOTIOSS  — 
Trollrt  Company— Negmoence—Evidekok. 
1.  Code  Civ.  Proc.  S  377,  provides  that,  in 
Mtien  for  tiio  devtti  of  mm  adnlt  by  wrong- 

i  Bebearing  dailed,  and  modified.   Sec  42  Pac. 


ful  act,  "sQch  damages  may  be  ^ven  as  under 
all  the  ctrcomBtanoGs  may  om  JUBt"  Held,  that 
in  an  action  by  a  hosband,  personally  and  as 
guardian  of  hU  two  min«r  children,  about  32 
years  old,  against  a  street-car  company,  for 
death  of  hta  wife,  a  verdict  of  $14.006  will  not 
be  set  aside  as  excessive  wh(9«  it  appeara  that 
the  expectation  of  Ufe  of  the  deceased  was  31.8, 
and  of  Hie  hnsbaod  29.62,  years,  and  that  the 
wife  was  hlEbiy  educated  and  cmnpetent  to  in- 
struct the  children,  and  was  a  devoted  mother 
and  wife,  and  an  excellent  hoosekeeper. 

2.  A  requested  Instruction,  submitting  a 
rule  on  the  measure  of  damages,  is  proi»e*^  re- 
fused where,  under  Instmcdoss  atready  givu» 
the  rule  presented  may  be  adopted. 

8.  Under  Code  Civ.  Proc.  j  377,  allowing 
heirs  to  recover  for  the  death  of  an  adult  killed 
by  wrongful  act,  in  an  action  by  minors  for  the 
death  of  their  mother,  less  of  benefits  of  a  pe- 
cuniary value,  wtilch  plafntiffe  would  probably 
have  received  from  their  mother,  had  she  liTed 
after  their  arrival  at  majority,  comld  be  consid- 
ered In  determininir  the  damages. 

4.  The  word  "heirs,"  hi  Code  Civ.  Proc  I 
877,  allowing  heirs  to  recover  for  the  death  of 
an  adult  wrongfid  act,  Indndea  all  those 
capable  of  inheriting  from  the  deceased  gener- 
ally, unooattx^ed  by  limitation  of  statutes  re- 
lating to  the  distribution  of  community  proper- 
ty, and  hence  Inciades  minor  children  of  de- 
ceased. 

6.  Undw  Code  Clr.  Proc  |  377,  allowing 
heirs  to  recover  for  the  death  of  an  adult  by 
wrongful  act,  a  husband,  on  the  death  of  his 
wife  by  wrongful  act,  may  In  Mie  action  recover 
personally,  and  as  gnardian  ad-Htem  of  their 
minor  children,  for  her  death. 

6.  la  an  action  against  a  street-railway 
company,  for  death  of  a  passenger,  it  appeared 
that,  in  pasBiag  a  switch  at  the  top  of  an  in- 
cline, the  trolley  had  to  be  adjusted  from  the 
rear  of  the  car;  that  there  was  but  one  person  ia 
charge  of  the  car,  whose  position  was  In  front, 
and  that  he,  without  stopning  the  car.  went 
to  the  rear  end,  adjusted  the  trtrfl^,  and  got 
off  to  run  ahead  to  the  front  end;  and  that 
while  ranaiog  he  fell,  and  was  unable  to  over- 
tahe  the  car,  which  finally  jomped  the  track 
and  killed  deceased.  BM,  t&at  defendant  was 
liable. 

CommlsBloiiers'  deelsloiL  Department  1. 
Appeal  from  superior  court,  Alameda  cotmty; 
F.  W.  Henshaw,  Judge. 

Action  Hfnace  A.  Bedileld.  penonally 
aiul  as  guardian  of  two  minor  chlldrsa 
against  the  Oakland  OoBsoUdated  Street- 
Railway  Oompany,  for  the  death  of  fals  wlffe 
through  defendant's  negllgaice.  Prom  a 
judgment  tor  plaintiffs,  and  an  order  deny- 
iDg  a  new  trial,  defendant  appeala.  AJBrved. 

Chickering,  lliomas  ft  Gregory,  B.  M. 
Fitzgerald,  and  Carl  H.  Abbott,  for  appd* 
lant   Hall  ft  Bari,  for  respondents. 

HATNES,  G.  The  defendant,  tb«  Oak- 
land Consolidated  Street-Rallway  Oompany, 
operated  an  electric  street-car  line  between 
the  city  of  Oakland  and  Mountain  View 
Cemetery.  On  May  6,  1893,  Adeline  B.  Rod- 
field  and  her  children,  Lowell  M.  Bedfleld 
and  Mattie  A.  Bedfleld.  got  upon  one  of  the 
defendant's  cars,  at  or  near  Mountain  View 
Cemetery,  to  return  to  the  city  of  Oakland. 
This  car  was  operated  only  one  man,  as 
was  customary  upon  that  Use.  The  car  fa 
question  had  a  solid  glass  partition  sepaxat- 
Ing  the  body  of  the  car,  in  which  the  seats 
were,  from  the  platforms  at.  eadi  mA  wU^ 
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were  Intended  for  tb»  motorman;  and  the 
only  way  tbe  lootormaa  could  pass  from  one 
«xkd  of  the  c&r  to  the  other  was  along  the 
step  on  the  outside  of  the  car.  From  tbe 
cemetery  the  track  runs  towards  the  city,  for 
some  distance^  on  a  practically  level  grade; 
tlien  ascends  a  grade  to  the  summit  of  a 
bill,  at  a  switch,  which  Is  the  higbeat  point 
of  tbe  track.  From  tlult  point  the  tracl£  a*- 
■ceods.  On  the  gymmit  of  the  Bill  the  track 
is  comparatively  straight  for  about  36  feet. 
Vrom  tbe  switch  tbe  track  deaeeuds  at  a 
varying  grade  for  a  distance  ot  about  one- 
balf  a  mile  to  Booth  street,  and  tben  turns 
to  the  right,  or  west.  When  tbe  car  wa» 
going  np  tbe  htU  abe<ve  ofteutioned,  tbe  mo- 
torman, who  was  tben  upon  the  front  eud  of 
the  car,  jumped  off,  and  got  on  again  at  tb» 
rear  end  of  the  ear,  aaA  took  bold  of  tba 
trolley  rope  to  adjust  the  trolley  around  a 
curve  over  the  switcb.  the  car  going  up  tbe 
bill  slowly.  When  tbe  switch  was  reH<-bed 
tbe  motorman  bad  some  trouble  In  putting 
tbe  trolley  on  tbe  irigbt  wire.  In  attemptlug 
to  ntum  to  tbe  front  platform,  he  fell  to 
tbe  ground,  and  when  he  got  up  he  was  un- 
able to  catch  the  car,  which  by  this  tlnw 
was  going  down  the  bill.  1^  car  ran  down 
tbe  hill  to  tbe  currer  where  it  left  tbe  crack 
and  went  across  tbe  road  on  one  side,  until 
It  struck  tbe  gutter,  when  it  rlgbted  itself 
and  dew  across  a  field  until  it  stopped.  Said 
Adeline  B.  Redfield  in  some  way  struck  ber 
head  and  fell  off  the  car  after  it  left  tbe 
track,  and  received  such  injuries  that  sber 
Aed  therefrom  on  the  29tb  day  of  Jnue^  18^ 
This  action  is  prosecuted  by  ber  husband, 
Horace  A.  Bedfield,  and  ber  two  minor  cbll* 
dren,  for  tbe  recovery  of  damages.  Tbe  jury 
returned  a  verdict  for  tbe  sum  ot  $14,000, 
upon  which  Judgment  was  entered;  and  this 
appeal  is  from  tbe  Judgment,  and  also  from 
aiL  order  denying  the  defendant's  motUm  for 
a.  new  trlaL  The  points  made  by  appellant 
will  be  noticed  substanrtialiy  in  tbe  order  in 
vrtdcik  they  are  presented  in  lt»  brief. 

1.  "The  daaaages  are  exeesstve.  Tbe  sun 
of  $14,000  la  so  large,  tn  view  of  the  law  of 
tbe  case  and  the  InstmcttonfP  of  tbe  court; 
tliat  It  conclusively  appears  to  have  been 
given  under  the  influence  of  [>as8ion  or  pre}i»' 
dice."  Tbl«  action  is  brought  under  section 
377  of  tbe  Code  of  Civil  Procedure,  which  Is 
am  follows:  "Wh«i  the  death  of  a  persoUr 
not  being  a  minor,  is  caused  by  the  wrongful 
act  or  neglect  of  another,  bis  heirs  or  per^ 
senal  repreeentativee  may  maintain  an  ac 
tion  for  damage*  agatoat  tbe  person  causing 
tbe  deatb;  or,  if  such  person  t>e  employed 
another  person  who  la  responsible  for  his 
conduct,  tben  alao  against  such  other  per- 
son. In  emy  action  under  tbia  and  tbe  pre* 
ceding  section  sneh  damages  may  be  given 
as  under  all  tbe  drcamstances  ot  tbe  case 
may  be  Just."  Appellant's  contention  as  to 
tbe  tnte  mode  of  ascertaining  the  amount  of 
damagat  to  be  awarded  in  cases  such  as  ttals 


Is  stated  in  an  Instrvctkm  regoested  by  ap- 
peUant  to  be  given  to  tbe  Jury,  as  follows: 
"If  yon  Bud  for  the  pialntlfiCs,  you  must  find 
in  such  amcunt  as  i^ll  to  yon  seem  Just, 
considering  tbe  present  wMlb  of  the  life  of 
tbe  deceased  to  tbe  pbtintlCTs;  that  is  to  say, 
you  must  not  flud  any  such  sum  as  would 
produce  a  glveu  income  for  tbe  time  fixed, 
the  principal  remaining  on  band  at  tbe  end 
of  that  time,  but  tbe  present  value  of  such 
priDripal,— that  is,  what  it  would  be  worth 
t<Hlay.  It  is  shown  by  tlw  American  experi' 
enoe  tables  of  mortality  that  a  person  aged 
35  years  would  probably  live  31.8  years  lon- 
ger. YoB  must  determine  the  present  valm 
of  that  life,  and  not  And  any  such  sum  as 
would  produce  a  fixed  income  for  tbe  su|h 
posed  tens  of  llfe^  and  leave  tbe  principal 
In  tbe  hand»  of  tbe  ptaiotiffs  at  tbe  explra^ 
tion  of  that  time;  bat  you  must  find  tbo 
present  valueof  tint  amount,  and  render  tba 
verdict  accordingly."  Mrs.  Redfleld  at  tba 
time  of  ber  deatb  was  3&  years  of  age,  and 
was  tbe  wife  of  tbe  plaintiff  Horace  A  Bed- 
field,  and  the  laotber  of  ptaiutiffs  iMweM  A, 
Kedfield  and  Mattle  A  Kedfleld.  Her  ex- 
pectancy of  Ufe  was  31.8  years,  and  tba  ex- 
pectancy of  tlfe  of  her  husband  was  29.62 
years.  Ttie  children  were  aged  12  and  U 
yearsk  respectively.  Sfae  was  an  educated 
lady,— a  graduate  ot  Field's  Seminary.  The 
testimony  shows  that  she  was  competent  to 
give  lessons  and  Instruct  her  cbUdren  upon 
tbe  piano  and  in  vocal  smslc;  was  a  thr- 
ough housekeeper;  did  all  her  own  work; 
made  all  tbe  ciothing,  Inctuding  the  trimming 
of  hats  and  bonnets,  for  bar  children  and 
herself;  took  pains  in  cDrectlng  the  educa- 
tion of  ber  ctilildmi;  cared  for  them  when 
they  were  slcli;  and  looked  after  tbe  com- 
fort of  ber  husband  as  The  testimony 
further  shows  that  she  was  devoted  to  her 
children,  was  extremely  solictttnis  la  regard 
to  tbeir  eare^  and  was  constantly  watchful 
of  their  conduct  and  the  training  of  them 
morally,  as  well  as  otherwise.  It  Is  true 
tbat  hi  all  sncb  eases  It  is  difflcidt  to  fix  tbe 
definite  mooey  vaine  of  Que  servtces  of  such  a 
wife  and  mother.  Precise  accwacy  In  that  re- 
gard is  not  capable  of  heAog  attained  either  by 
a  court  or  Jury.  In  eteren  states  tbe  snhMuat 
oi  damages  that  can  be  awarded  for  tbe 
deatb  of  a  person  is  limited  to  $5,000,  In  one 
state  to  $7,000,  and  in  eight  states  and  terri- 
tories. Including  the  Dlgtrfct  of  Colombia,  It 
is  limited  to  $10,000.  [pi  tMs_B^yte  there  is 
DO  Bfcatutory  restrtetlMi  or  abection,  except 
tbe  general  statement  that  "such  damages 
mmy  be  given  as  under  all  the  ctrcumstances 
may  be  Just"  In  tboso  states  where  tbe 
amount  of  tbe  recovery  is  limited  it  may  or 
It  maj  not  bai^en  tbat  Just  compensation  Is 
made.  Inasmuch  as  circumstances  would  oft- 
en occur  wbi<A  would  make  the  maximum 
amoimt  far  less  than  a  Jnst  compensation. 
It  is  contended  by  appellant  that  so  many 
Btatoa  have  detennlncd  that  U  la  wim  t» 
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limit  the  unonnt  tbat  can  be  recorered  u 
damages,  In  cases  like  tbe  present,  that  we 
should  look  to  such  limitations.  In  determine 
Ing  the  amomit  bejecoTered,  and  be  gov- 
emed  thereby  ;}U^^ucb  statutes  wore  In  ex- 
istence long  ^eiDiv-  stiUI16n  877,  Oode  GIt. 
Pzoc.,  was  enacted,  and  this  provision  of  the 
Oode  Is  a  direct  determination  of  our  legis- 
lature that  the  policy  adopted  1^  other  states 
In  that  regard  shonld  not  exist  here.  So, 
too.  it  may  be  said  that,  while  such  sum  as 
would  purchase  an  annuity  equal  to  the 
money  value  of  the  life  and  services  of  the 
deceased  would  give  an  exact  measure  of  the 
damages  sustained  by  the  survivor  or  snr- 
vivors,  the  legislature  has  not  seen  proper 
to  declare  that  to  be  the  measure  of  dam- 
ages in  such  cases,  but  has  determined  lo 
leave  the  subject  of  determining  tbe  amouut 
at  large,  with  the  single  restriction  that  the 
damages  allowed  should  be  Just,  under  all 
the  circumstances  of  tbe  case.  That,  as  a 
general  rule,  such  questions  can  be  better  de- 
termined by  a  Jury  than  by  the  court,  Is  geix 
orally  conceded,  and  our  statute  has  Umiwd 
the  power  of  the  court  over  the  verdicts  of 
Juries  in  such  cases.  Section  657,  Code  Civ. 
Proc,  provides  that  the  verdict  or  other  de- 
cision may  be  vacated,  and  a  new  trial  grant- 
ed, for  any  of  the  following  causes  material- 
ly affecting  the  substantial  rights  of  such 
party:  <&)  "Excessive  damages  appearing 
to  have  been  given  under  the  Influence  of 
passion  or  prejudice."  In  Morgan  v.  South- 
ern Pac.  Co..  95  Cal.  SOI,  30  Pac.  601,  this 
court  sald^age  508,  95  Cal.,  and  page  601, 
30  Pac):  L^f^Cttmaunt  of  the  verdict  Is  cer- 
tainly quite  large,— larger  than  we,  if  sitting 
as  a  Jury,  would  have  felt  It  our  duty  to 
give.  But  that  consideration  alone  Is  not 
sufficient  to  warrant  us  in  disturbing  the  ver- 
dict There  Is  no  absolute  rule  in  such  a 
case,  and  about  all  that  can  be  safely  said 
on  the  subject  may  be  found  In  the  opinion 
of  the  court  In  Aldrlcfa  v.  Palmer,  24  Cal.  513, 
and  the  cases  there  cited,  fl^e  general  con- 
clusion, as  nearly  as  can  DB^fonBi^ated,  is 
as  there  stated,  namely,  tbat  a  verdict  will 
not  be  disturbed,  liecause  excessive,  unless 
the  amount  of  the  damage  Is  obviously  so 
disproportionate  to  the  injury  proved  as  to 
justify  the  conclusion  that  the  verdict  Is  not 
the  result  of  the  cool  and  dispassionate  dis- 
cretion of  the  Jury."  We  are  unable  to  say, 
after  a  careful  review  of  the  testimony,  that 
the  damages  awarded  by  the  Jury  "appear 
to  have  been  given  under  the  Influence  of 
passion  or  prejudice,"  and  such  appears  to 
have  been  the  conclusion  of  the  learned  trial 
Judge  who  denied  appellant's  motion  for  a 
new  trial.  It  Is  not  necessary  to  review  the 
very  large  number  of  authorities  cited  by  ap- 
pellant as  to  the  mode  of  estimating  the 
value  of  a  life,  since,  if  we  were  to  apply 
that  rule,  we  would  be  compelled  to  place 
ourselves  In  the  position  of  jurors,  and  pur- 
sue an  Independent  investigation  for  the  pur- 


pose of  determlidnff  the  umnal  TKlne  to  tb« 
plaintiffs  of  the  life  of  tbe  deceased,  and  up- 
on that  basts  determine  the  som' required  to 
purchase  an  annuity  which  shoold  equal  tbe 
annnal  value  of  tbe  life  of  the  deceased. 
This  we  do  not  feel  called  upon  to  do,  at 
least  In  the  absence  of  a  conviction,  based 
npon  an  the  fttcts  of  the  case,  tbat  the  Jnry 
were  Influenced  by  passion  or  prejudice  In 
fixing  the  amount  of  damages  awarded  tlie 
plaintiffs. 

2.  Appellant  further  contends  that  tbe  coart 
erred  in  refusing  to  give  the  InstnictlcHi  re> 
quested  by  appellant,  and  which  is  quoted 
above.  The  instructions  given  by  the  court 
to  the  Jury  are  very  foil,  and  'cover  every 
point  upon  which  an  Instruction  sbonld  be 
glvm.  Some  portions  of  the  Instructions  giv- 
en will  be  noticed,  in  view  of  tbe  exception 
taken  by  appellant  to  the  refusal  of  the  comt 
to  give  the  Instruction  above  referred  to. 
Tbe  court  said:  "Tou  are  to  award  tbe  plain- 
tiffs such  damage  as  will  foirly  and  fully 
equal  the  pecuniary  valueto,them  of  tbe  life 
of  the  wife  and  mother.t^^^flxing  tbe  dam- 
age to  the  husband,  you  have  a  right  to  allow 
for  the  loss  of  the  services  of  the  wife,  suffer- 
ed by  him,  if  any,  from  the  time  of  tbe  deatb 
of  the  wife  to  this  date,  and  also  for  tbe  value 
of  future  services,  considering  her  age  and 
his  a^v^nd  tbe  probable  duration  of  tbeir 
lives.  /  In  determining  the  value  of  tbe  serv- 
ices o?"tbewlfe  to  the  husband,  you  are  to 
consider  her  ability  and  willingness  to  per- 
form such  services,  and  the  reiatlona  existing 
between  her  and  ^r  husband,  as  disclosed 
by  the  evidence,  '  in  other  words,  yon  are  not 
limited.  In  determining  the  value  of  a  wife, 
to  the  estimate  of  tbe  value  of  similar  serv- 
ices performed  by  a  faired  servant,  but  yoa 
are  at  liberty  to  «>n8ider  the  value  of  such 
services  la  the  light  of  the  character  of  the 
wife  and  companion  in  whl<di  they  are  per- 
formed. And  so.  In  determining  tbe  amotmt 
of  damages  to  tbe  children,  you  liave  a  right 
to  consider  the  valne  of  tbe  nurture  and  In- 
struction, moral  and  phyidcal,  and  Intellectual 
training,  If  any,  which  the  mother  gives  to 
the  children,  •  •  •  If  you  flnd  a  vertllct 
for  plaintiffs,  you  must  award  such  a  lump 
sum  for  damages  as  will  ftilly  compensate  the 
plaintiffs,  both  husband  and  children,  for  the 
pecuniary  value  to  them  of  tbe  life  of  the 
wife  and  motber.  In  other  words,  yon  may 
give  such  damages  as  under  tbe  drcnm^bm- 
ces  of  the  case  may  be  just.  •  •  •^Sym- 
pathy and  pity  must  not  guide  yon  Iffyour 
verdict.  •  •  ♦  ^lelther  the  desire  to  help 
plaintlfFs  nor  to  pumSFTbe  defendants  should 
be  exercised.  You  are  at  liberty  to  determine 
what  pecuniary  loss  the  plaintiffs  suffered  by 
the  death  of  the  deceased,  and  to  find  in  that 
amount,  and  no  greater  amount  •  •  • 
The  measure  of  damages  In  this  case  Is,  as 
we  have  seen,  the  pecuniary  loss  suffered  by 
the  plaintltCs,  without  allowance  for  dis^css 
aC  mind,  sorrow,  at  mental  angatih.^^^  tUs 
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connection,  therefore,  the  plalntlffa,  the  has- 
band  and  the  children  of  the  deceaaed>.if  en- 
tltled  to  recover  under  the  evidence,  should 
get  what  the  deceased  would  have  probably 
contributed  by  her  labor,  iDStmctlon,  train- 
ing, comfort,  society,  and  protection,  to  tbe 
support  of  tbe  plalntUfa,  taking  Into  consider- 
ation her  age,  ability,  and  dlspositioa  to  la- 
bor." These  Instructions  fairly  presented  tbe 
case  to  tbe  jury,  and  permitted  them  to  adopt 
tbe  mode  suggested  by  the  defendant's  re- 
quest In  determining  the  amount  of  damages 
which  should  be  allowed  the  plaintiffs,  and 
rendered'  the  giving  of  the  special  InBtmctlon 
regrnMrtiad^neceasary. 

^Tlt  to  contended  that  the  court  erred  In 
giving  tbe  following  Instruction:  "The  pecun- 
iary Interest  of  children  In  the  lives  of  their 
imrents  does  not  necessarily  end  with  their 
arrival  at  tbe  age  of  majority;  but  you  may 
allow  for  the  probable  loss  of  any  benefit,  if 
any,  of  a  pecuniary  value,  which  the  child 
would  probably  receive  from  Its  mother  after 
Its  arrival  at  majority. "  This  Instruction  was 
given  as  a  part  of  the  general  instruction 
above  quoted.  We  see  no  error  In  this  In- 
struction. Immediately  preceding  the  instruc- 
tion last  above  quoted  the  Jury  were  instruct- 
ed as  follows:  "And  so.  In  determining  the 
amount  of  damages  to  the  children,  you  have 
a  right  to  consider  the  value  of  tbe  nurture 
and  Instruction,  moral  and  physical,  and  In- 
teUectoal  training,  If  any,  which  the  mother 
gives  to  the  children;  and.  In  determining 
such  value,  yon  are  not  limited  to  a  case  of 
similar  aerrlces  rendered  by  a  blred  servant, 
but  may  take  Into  consideration  the  value  of 
such  services  when  rendered  by  the  mother 
to  her  children,  having  regard  to  the  evidence 
in  this  case.  If  there  be  any,  as  to  the  ability 
and  willingness  of  tbe  deceased  to  nurture, 
care  for,  train,  and  educate  her  children."  It 
Is  contended,  bowever,  that  no  special  or  any 
circumstances  were  shown  which  would  cause 
the  children  to  depend  upon  their  mother  aft- 
er tbey  arrived  at  majority,  or  that  after  that 
time  they  would  suffer  loss  from  her  death. 
It  Is  true  that  the  only  evidence  which  tend- 
ed to  show  an  Injury  to  the  children  resulting 
from  the  loss  of  the  mother  was  her  care  and 
labor  bestowed  upon  them,  her  education,  her 
cbaractoT,  ber  abUltr  to  train  and  guide  them, 
and  efforts  for  their  welfare;  and  In  apply- 
ing such  testimony  the  Jury  were  authorized 
to  draw  such  cwdusloas  therefrom  as  their 
Intelligence,  experience  and  observation 
should  justify.  Nor  are  we  prepared  to  say 
that  ber  intelligent  care  and  assistance  would 
be  less  valuaUe  to  them  at  tbe  critical  period 
ot  their  lives  when  they  are  about  to  enter 
or  have  entered  upon  a  more  or  less  distinct 
and  separate  lite,  after  attaining  their  majori- 
ty. Besides,  the  statute  does  not  limit  the 
right  to  prosecute  the  action  or  to  recover 
damages  to  minor  children  or  minor  betrs. 

4.  But  It  is  contended  by  appellant  that  the 
minor  plaintiffs  are  not  entitled  to  recover 
damages  at  oil;  that  section  377,  Code  Ctv. 


Proc.,  gives  a  rlgftt  of  action  In  such  cases 
only  to  the  "heirs  or  personal  representa- 
tives," and  that  In  this  state,  where  com- 
munity property  is  recognized,  the  bnsband 
Is  the  only  heir  of  tbe  wife;  and  that  tlie 
damages  recoverable  are  based  entirely  upon 
Bucb  community  relation.  This  point  waa  not 
made  In  tbe  court  below.  Section  430,  Id., 
specifies  as  one  of  tbe  grounds  of  demur- 
rer "a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant";  and  section  434  provides  that 
If  no  objection  be  taken,  either  by  demurrer 
or  answer,  uiMn  the  grounds  stated  In  sec- 
tion 430,  tbe  defendant  shall  be  deemed  to 
have  waived  the  same,  excepting  tmly  the  ob- 
jection to  the  jurisdiction  of  the  court,  and 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Nor 
was  any  objection  or  exception  taken  to  evi- 
dence upon  the  trial  tending  to  prove  dam- 
ages sustained  by  the  children.  If  the  record 
in  any  manner  presents  tbe  question.  It  to 
upon  a  general  ecceptl<m  to  certain  Instruc- 
tions given  to  the  Jury,  and  which  exceptions 
give  no  bint  of  the  point  now  made,  though 
possibly  broad  enough  to  Include  it  We 
think,  however,  that  appellant  Is  mistaken 
in  its^^mstructlon  of  section  337,  Code  Civ. 
Proc.N  The  damages  recoverable  are  not  the 
product  of  the  community  effort  or  of  com- 
munity accumulations,  nor  does  the  word 
"heirs,"  as  there  used,  refer 'to  those  persons 
who  would  succeed  to  the  mon^  so  recover- 
able If  It  had  been  in  the  possession  of  the 
community,  as  commimlty  property,  at  tbe 
time  of  Mrs.  Redfleld's  death;  /£ut  the  word 
to  used  In  Its  common-law  senseT^Lpd  denotes 
those  who  are  capable  of  Inheriting  from  the 
deceased  person  generally,  and  without  the 
limitation  resulting  from  statutes  relating  to 
tbe  distribution  at  community  property.  It  to 
true  that,  under  section  1401  (tf  the  Civil  Code, 
upon  tbe  death  of  tbe  wife  tbe  entire  com- 
munity property,  without  administration,  be- 
longs to  the  surviving  husband  (with  f%rtain 
exceptions  not  affecting  this  question),  but 
the  damages  here  sought  to  be  recovered 
arose  upon  Mrs.  Bedfield's  death,  and  In  con- 
sequence thereof,  and  had  no  existence  prior 
to  ber  death;  and  the  husband's  right  to  re- 
cover them  to  not  based  upon  tbe  supposition 
that  they  were  a  part  of  her  estate  which 
existed  even  a  moment  before  her  death,  but 
hto  claim  to  damages  to  for  an  Injury  person- 
al to  himself,  and  not  for  Injuries  Inflicted 
upon  tbe  wife,  and  whldi  passed  to  him  un- 
der tbe  statute  relating  to^the  succession  or 
inheritance  of  property. ^-fietjjersonai  repre- 
sentative might  have  maintained  the  action, 
but  in  such  case  the  damages  recovered  would 
not  have  belonged  to  her  estate,  nor  been  lia- 
ble for  her  debts;  and  the  same  thing  would 
be  true  if  the  husband  had  died  from  similar 
Injuries,  and  tbe  recovery  bad  been  obtained 
by  hto  personal  representative.  Tbe  recovery 
is  for  tbe  Injury  Inflicted  upon  tbe  ptointlffs 
personally,  and  not  for  Injuries  Inflicted  upon 
her;  and  the  word  "helta"  in  tbe  statute  to 
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Intended  to  Umlt  the  right  of  recoverr  to  a. 
clasB  of  persons  who,  because  at  their  rekution 
to  the  decca«ed,  are  supposed  to  be  injured  by 
ber  death.  TeU  t.  QOxoa,  6e  Cat  247.  Q 
Pac.  223,  and  McFadden  t.  RoUway  Co^  87 
CaL  467»  2&  Fac  6SI,  were  actions  to  reeoiTcr 
damages  for  personal  InJnrlM  to  tbe  wife  not 
resoltln;  In  death,  and  llaTV  no  tcppUcnOmt 
to  the  question  before  us. 

S.  It  is  also  contended  tbet  tlie  verdict  and 
inSgmmt  are  against  lam,  in  that  the  Judg- 
ment cannot  run  in  tMvoE  of  Hcsaee  A.  Red- 
fleld  as  an  IndividDal,  and  also  as  guardian 
ad  litem  ta  the  minors.  Dlas  t.  PhlUtpB,  SS 
Cal.  208,  dted  by  ai^Usmt,  has  no  applica- 
tion here.  That  was  an  action  brought  by 
the  plalntUt  as  an  IndtTldval,  and  also  in 
lila  capacity  as  an  executsr.  There  Is  no  au- 
tliority  of  law  for  soeli  Joiader.  Bot  Iwre  tbe 
statute  authorized  the  action  to  be  brongbt 
tgr  tiM  "belTB,"  no  matter  bow  many  there 
may  be.  Crbefact  thai  the  nrlnors  appealed 
a  gauOmrad  litem,  as  they  were  conk- 
polled  to  dOk  dooB  sot  affect  tbelr  Interest  in 
the  Ju^gnMOt,.  nar  vest  any  paart  of  or  Inter- 
eat  in  it  iB  the  guardian  ad  Utom. 

<k  It  Is  alao  oontendsd  "that  tba  eTldenee 
shows  that  tlie  Injury  complained  of  was 
the  result  «<  an  onavoldable  accident  and  in- 
evitable casualty,"  and  that,  tberefore,  the 
efvidence  was  IsBnffldeat  to  Justify  the  rer- 
diet  The  fact  ttiat  la  paasteg  the  switch  the 
attention  of  one  man  was  required  at  each 
end  of  the  car,  and  that  one  man  could  not  be 
at  both  ends  at  the  same  tbne,  coudnslTely 
shows  negligence  on  the  part  of  de  d^end- 
ant  In  putting  but  one  man  In  charge  of  the 
car  to  perform  both  doties.  Or  if,  on  tbe 
other  hand,  the  man  in  charge  could  hare 
stopped  tbe  car  by  shutting  off  the  power,  and 
enraged  the  trolley  to  tbe  propw  wtoe,  it  was 
n^ligenee  for  Urn  to  tesre  the  motor  with 
the  power  on,  and  the  car  In  motion,  to 
go  to  the  other  end  of  the  car  to  adjust  the 
teolley.  The  fall  of  tbe  motorman  while  at- 
tempting to  return  to  tbe  front  platform  was 
accidental,  but  It  was  not  accidental  that  but 
am  man  was  put  In  charge  of  the  car  when 
two  were  required,  or  that  the-  one  man  did 
not  stop  the  car  to  adjust  tbe  trolley,  if  tbe 
adjustment  conid  be  made  in  tkat  way.  Tbe 
&ct  that  for  some  months  one  man  had 
operated  the  car  without  accident  does  not 
show  the  absence  of  constant  danger,  while 
the  drenmstances  under  wlilcfa  the  accident 
occurred  show  that  it  might  hare  occurred 
many  times,  and  that  It  was  a  constant  and 
condnulng  ncj^ pence  to  operate  the  car  with 
bot  one  man  in  charge.  We  find  no  ground 
upon  which  the  Judgment  and  order  appealed 
from  shooM  be  ceremd,  and  advise  that  they 
be  affirmed. 

We  concur;  SBABLES,  0,;  VANOLIllF,  O. 

PER  CURIAM.  For  the  reasons  given  In 
tbe  forcing  opinion,  the  Judgment  and  sr- 
dar  aniaaled  tnm  are  afSnned. 


CFFT  OF  BDRLINGTOll  STOCKWiaf* 

(Supreme  Court  of  Kansas.   Dec  T,  18S5 ) 

COCkTOF  APPBAU— JdBIBDICTIOK— HlSDKMBAJtOB- 

A  judgment  of  the  district  court  Impo*- 
ing  upon  tbe  defendant  a  fine  and  costs  for  tbe 
Tlolation  of  a  city  ordioaace  is  a  etmTietion  for 
a  miademeunr,  within  the  a»eaniBs  of  aection 
9  of  chaptw  m,  Seoa  Laws  iSBO,  oonfeivinc  Ja- 
risdiction  upon  tbe  courts  of  nppnals 
(Syllabus  by  the  Court) 

Appeal  from  district  eoart  OoffCr  «nBlr; 

W.  A.  Randolph,  Jtic^ 

J*tur  atocliw^  waa  conrtateA  of  violation 
of  an  ordinance, of  the  city  ot  BarUi^EtoD, 
aoid  ^peada.   OertUad  t*  coort  of  appeala 

O.  B.  Bfanchester.  fbr  ajs^eSSant,  B,  D. 
Weaver,  for  appellee. 

MARTIN,  a  J.  The  defendant  ma  eon- 
victed  la  tbe  police  court  of  tha  city  ot  Bur- 
lington, under  aa  ordinance,  for  keeping 
swiae  within  the  cHy  in  soeh  a  maiuw  as 
to  constitute  a  nuisance;  Ha  appealed  t« 
the  district  court,  and  was  again  convicted, 
and  waa  adjudged  to  pay  a  fine  of  $5  and  tbe 
costs  ot  prosecotlon,  taxed  at  $117.3&  He 
then  appealed  to  this  court  Soon  after  the 
creation  of  the  courta  of  appealsi  the  case 
wns  certified  to  the  court  tor  tbe  Soathem 
department.  Eastern  division.  Afterwards^ 
oa  August  6,  1895,  that  court  mtnmed  tbe 
case  here,  holding  tiiat  It  bad  no  JurlaMe- 
tlonv    1  Kan.  App.  414,  41  Pac.  221. 

Section  9  of  the  act  creating  the  courts  of 
appeals,  being  chapter  90,  Sess.  laiwa  18^ 
confeired  upon  tbera  axclosive  JuriadicUon 
'in  all  caasa  ol  appeal  from  convictiona  for 
mlsdemeanora  in  the  district  and  other 
courts  of  record."  We  think  that  tbe  word 
"misdemeanora"  was  bare  used  by  ^e  I^js- 
lature  in  its  general  sense^  and  not  In  the 
particular  one  employed  in  dasBlfylns  of- 
fenses under  the  laws  oi  tb*  state  in  artiele 
1  of  the  Code  ot  Grlndsal  Prooednrft.  Bon- 
vler  says  this  term  Is  used  to  exproas  ev«fy 
offense  inferior  to  felony  punlshabla  by  In- 
dictment or  by  particular  described  proceed- 
ings;  and  Btackstone  myn  that  in  commoa 
usage  tha  wwd  "crhne"  Is  made  t»  denote 
offenses  ot  a  deeper  and  more  atrecioaa  dye^ 
while  mall  fai^  and  omisdona,  of  leas 
consequence,  are  comprised  nndsr  thn  gen> 
tier  name  of  "mlsdeaieanoBs."  'nolattons 
of  valid  dty  ordinances  are  certainly  of- 
fenses, although  tbe  laws  of  the  sti^  do  not 
directly  prescribe  a  pnatshment  wSIck  la  a 
requirement  of  the  definition  of  that  word 
In  section  2  of  tbe  OrtmlBa)  Oada;  These 
offenses  agiUnst  n  dty  aae-  aot  crimes  or  fd* 
onles,  bat  are  eoqamontr  clasaed  as  mlsda* 
sMauors,  and  tbe  procedure  lor  tlie  enforce- 
ment of  city  ordinancea  is  criminal  In  Its 
natures  A  review  must  Ve  soughit  by  tbe 
defendant  by  appeal.  A  finding  In  bis  fik- 
ror  enda  tbe  case,  as  to  him,  beyond  tbe 
rlffM  St  appeal  by  the  dty,  and  tbe  othes  to- 
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cldentB  of  a  criminal  trial  osoally  follow. 
Gitr  of  BurUnstOD  t.  James,  17  Kan.  221. 
222,  and  cases  dted;  In  n  Bxats,  30  Kan. 
738,  741,  1  Pac.  S23.  A  main  parpoae  of  the 
creation  of  tfae  coorta  of  appeals  waa  to  aid 
in  tiie  dlspoeltloD  of  tbe  cases  brought  op 
fnnn  the  lower  conrts  for  reTlew,  which  had 
aecumDlated  to  an  extent  dlsproportloned  to 
tbe  working  capacity  of  tbe  exlstln;  Judicial 
force.  Those  parts  of  tbe  act  conferring 
jnrtadtctlon  on  theae  new  trlbnnala  ought, 
l^er^ore,  to  be  constmed  llbenllr,  wltii  a 
▼tew  to  prGmote  the  dtdect  in  Tlew.  From 
the  general  tenor  of  the  act  as  to  criminal 
oases,  it  seenn  manifest  that  tfae  leglslatnre 
Intended  to  leave  for  tbis  court  only  f Monies 
and  appeals  taken  by  the  state.  Tbis  case 
will  therefore  be  recertified  to  the  proper 
court  at  appeato.  All  tfae  Justices  concnr- 
ring. 


MATTHBIW80N.  r.  81BNI0B  «t  aL 
<Osut  sf  Appeals  of  Kansas,  BootJiem  Depart- 
neat,  B.  D.    Dec:  4.  188B.) 

ApnALi— KeoBSSABT  PinriBS— DismssAU 
Where  a  Judgment  against  lewral  par- 
ties Is  brought  into  the  court  of  appeals  for  re- 
view, and  It  is  aivarent  that  a  modification  or 
reversal  thereof  w31  affect  other  parties,  not 
made  parties  to  the  proceeding  for  a  review,  the 
conrt  cannot  entertain  the  case,  and  it  will  be 
dismissed.  Bain  v.  Insorance  Oo.  (Kaa.  Add.) 
40  Pac.  81T. 
(Syllabus  by  the  Oonrt) 

Errw  from  district  court  OofTey  county; 
Charles  B.  Gtaves,  Jndga 

Action  by  B.  &  Ck>vell  against  Thomas  and 
EOm,  3.  Williams  and  otbns.  From  a  Jndg- 
moit  in  tikYOt  of  Flsber  &  Senior,  deCoidant 
MatthewBon  brings  error.  Dismissed. 

Webb  ft  OaldweA,  for  plaintiff  in  error. 
O.  B.  Manchester,  tar  detasdanlB  lo  oror. 

COLB,  J,  Oa  July  22,  1S80,  S.  Covell 
brought  an  action  In  the  district  conrt  of 
Coffey  county  upoa  a  certain  promissory 
note,  and  for  the  foradosnre  of  a  mortgage 
nptm  certain  real  estate  situated  In  said  coun- 
ty. The  petltlM  In  aald  ease  named  as  de- 
fendants ThMsae  and  Ellaa  J.  WUllams,  J. 

Senior,  Henry  McFadden,  and  Angell  Mat> 
tbewsoa  ft  Co.,  and  aOeged  that  tiie  note  and 
mortgage  sued  upon  were  executed  and  de- 
livered by  the  defendants  Wllltema  to  AngeU 
]Sfotthewson,  who  had  transferred  the  sane 
to  the  plaintiff.  Tlie  petition  farther  alleged 
that  the  defendants  Senior.  McFadden,  end 
Angell  MattbewsoD  ft  Oo.  claimed  some  In* 
terest  In  the  premises,  and  that,  whatever 
ench  Interest  was,  tt  was  Jnnlor  and  Inferior 
to  that  of  tbe  jdalntlff,  and  asked  for  a  per- 
sonal Judgment  against  the  defendants  Wil- 
liams, and  a  foreclosure  as  to  all  defendanta. 
mie  defendant  Senior  filed  his  answer  and 
cross  petition  bi  said  cause,  alleging'  that  oo 
tbe  (ttb  day  <tf  Deeember,  18S7,  his  oodetend- 


aati  executed  and  delivered  to  tbe  firm  of 

Fisher  &  Senior  their  certain  note  and  mort- 
gage for  ¥124.90^  which  said  aertgage  was 
giv«i  upon  the  same  real  estate  described  in 
^alnttfTs  petttloD;  that  aald  note  and  mort- 
gage were  Ae  property  of  tlie  Ann  of  Flslwr 
&  Senior;  and  aaklog  that  said  Fisher  be 
made  a  party  to  tbe  action.  Tbe  cross  peti- 
tion farther  alleged  that,  atber  the  execution 
and  dellTOTy  of  esM  mortgage  to  Fisher  & 
Senior,  tbe  defendants  WHllams  ccnveyed 
said  premises  to  B.  B.  Tan  Meter,  who.  as  a 
part  of  the  purcha»e  pricey  assonied  and 
agreed  to  pay  said  mortgi^  and  that  the 
said  Van  Meter  afterwards  cflinr«3^  said 
premises  to  Angell  Mattbeweon,  who  also  as- 
sumed and  agreed  to  pay  said  UMrtgage;  and 
the  cross  petitl<»  asked  that  said  Van  Motor 
be  made  a  party  to  tfals  action,  ud  for  a 
persoiud  Judgment  In  favor  of  Flsber  ft 
Senior  agiUnst  the  defendants  WUllame,  Ma^ 
tbeweoB,  and  Tan  Meter,  and  a  foredoBon 
as  to  all  defendants.  The  defendants  WU- 
Uams  also  filed  an  answer  and  ttom  petition, 
setting  up  the  same  state  of  facts  as  to  tbe 
sale  to  Van  Meter  and  BiiattbeWBon,  and  tbe 
assumption  by  said  partSes  of  tbe  mortgage 
In  question.  Tbe  defendant  Mattbewsen  filed 
separate  answers  to  the  cross  petitions  of 
Senior  and  WilUsms,  denying  tbe  assomptloo 
of  said  mortgage  as  did  also  the  defendant 
Van  Me^;  and,  the  plaltrtlff  having  filed 
a  reply  dmylng  said  aIleeatl«iB  contained  In 
tlie  answer  and  cresa  petitions  of  WlUiams 
and  Senior,  the  lames  were  thus  fully  Joined, 
and  the  cause  came  on  for  trial,  both  Fisher 
and  Van  Met«>  having  been  made  parties 
by  tfae  trial  conrt;  and  the  court,  having 
bean]  tbe  evidence,  rendered  Judgment  Id 
favor  of  plaintiff  for  the  amount  of  the  note 
and  Interest  sued  for  by  plaintiff,  and  de- 
creed said  amount  to  be  a  first  ilen  upon  the 
{Remises  described  In  plaintiff's  mortgage 
and  petition,  but  no  personal  Judgm»t  upon 
said  indebtedness  was  rendered  against  the 
defendants  Williams.  The  court  also  render- 
ed Judgment  in  fbvor  fst  Fisher  ft  Senior,  as 
against  tbe  dtfoidants  Matthewson  and  Wil- 
liams, for  tbe  amount  due  upon  the  second 
note  and  mortgage,  and  decreed  said  mcrt- 
gage  to  Fisher  ft  Senior  to  be  a  second  lien 
upon  the  premises  described  In  the  petition, 
and  further  ordered  tint  said  real  estate  be 
sold  according  to  law,  and  tbe  proceeda  ap- 
pHed  first  to  the  payment  of  costs,  theoi  to 
the  debt  dae  to  tbe  plaintiff,  and  then  the 
residue  If  any,  to  Flaher  ft  Senior,  and  any 
remainder  to  Angell  Matthewson;  and  the 
court  further  decreed  that.  If  tbe  proceeds 
of  each  sale  should  be  insufficient  to  satisfy 
ttie  Judgment  In  favor  <rf  PIsher  ft  Senior, 
they  have  executl<«i  first  against  the  property 
of  Matthewson.  and,  in  case  said  debt  conM 
not  be  made  out  of  the  property  of  HattheW' 
son,  then  that  said  Flsber  ft  Senior  have  «x- 
ecutloD  against  the  property  of  the  defend- 
ants Williams.  From  this  order  and  Judg- 
ment In  favor  of  Fisher  ft  Senler,  1k»  dafeaA- 
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ant  Angell  Mattbewson  brings  tbe  case  here 
Cor  review. 

Oar  attention  la  first  directed  to  a  Jurisdic- 
tional qnestlon  hj  a  motion  to  dismiss  filed 
by  the  defendants  In  error,  based  apon  tbe 
ground  that  all  the  parties  who  were  and  are 
necessary  parties  to  any  proceeding  to  re- 
verse the  Judgment  complained  of  bave  not 
been  brought  into  this  court,  either  by  service 
of  sammons,  or  by  entry  of  appearance.  Tbe 
only  parties  wbo  have  been  made  defendants 
In  this  court  are  Flsber  &  Senior.  Tbe  Judg- 
ment complained  of  was  rendered  In  favor 
of  Flsber  &  Senior,  and  against  Mattbewson 
and  WlUlama.  Certainly,  defendants  below, 
Williams,  are  Interested  to  tbe  same  extent 
as  Mattbewson  In  a  reversal  of  this  Judg- 
ment; for,  under  the  decree,  If  the  Judg- 
ment should  be  here  reversed  as  to  Mat- 
tbewson, It  would  BtlU  remain  In  force  as  to 
them.  We  consider  the  case  clearly  within 
tbe  decisions  In  Norton  t.  Wood  (decided 
July  6,  1895,  by  our  supreme  court)  40  Pac. 
911,  and  Bain  v.  Insurance  Co.  (decided  by 
this  court  June  7,  1S95)  Id.  817.  Tbe  facts  In 
the  case  of  Norton  v.  Wood  were  almost 
Identical  wltb  tbe  tacts  In  this  case,  so  far 
as  the  dlfTerences  which  are  here  complained 
of  are  concerned.  In  that  case  Wood  brought 
an  action  against  Norton  and  William  and 
Heni-y  Muff  to  recover  Judgment  upon  a 
promissory  note  executed  by  William  Muff 
In  favor  of  Wood,  and  to  foreclose,  a  mon> 
gage  on  real  estate  given  to  secure  tbe  same; 
and  the  petition  alleged  that,  after  tbe  ex- 
ecution of  the  note  and  mortgage,  William 
Muff  conveyed  the  land  to  Norton  and  Hen- 
ry Muff,  who  assumed  and  agreed  to  pay 
said  mortgage.  Henry  Muff  was  not  served, 
and  Judgment  was  rendered  against  Norton 
and  William  Muff,  wbo  would  stand  in  tbe 
same  relation  to  each  other  as  Williams  and 
wife  do  In  this  case  to  Mattbewson.  Norton 
presented  his  petition  In  error  to  the  supreme 
court  for  review,  against  Wood  alone,  and, 
a  motion  being  Interposed  to  dismiss  tbe 
same  because  William  Muff  was  not  made 
a  party,  the  said  motion  was  sustained.  In 
that  case  tbe  court  say:  "The  Judgment 
against  Norton  and  William  Muff  is  Joint 
If,  after  tbe  sale  of  the  mortgaged  property, 
a  balance  should  remain  unpaid,  a  general 
execution  might  be  taken  oat  against  both 
for  the  collection  of  the  residue.  *  *  *  If 
we  were  to  reverse  the  personal  Judgment, 
and  Norton  should  be  Thieved  from  It,  tbe 
whole  weight  of  the  residue  would  be  cast 
upon  William  Muff.  We  cannot  so  shift  tbe 
burden  upon  tbe  latter  in  his  absence.  A 
condition  precedent  to  Bucb  a  change  of  re- 
sponsibility by  order  of  this  court  is  that  he 
be  brought  into  it  as  a  party  in  due  time." 
In  this  case,  should  this  court  reverse  the 
Judgment  In  favor  of  Fisber  &  Senior  against 
Matthewson,  it  would  still  stand  as  against 
Williams  and  wife.  They  are  therefore  Qec- 
esBarily  affected  by  a  reversal  of  said  Judg- 
ment in  this  court  The  same  doctrine  as  la 


stated  in  Norton  v.  Wood  Is  also  laid  down 
in  Babi  T.  Insurance  Co.,  supra.  We  hare 
necessarily  examined  the  whole  record  in  this 
case,  and,  if  it  were  before  us  In  such  a  con- 
dition as  to  chaUenge  a  review,  would  be 
compelled  to  say— First  that  tbe  court  com- 
mitted no  error  In  permitting  oral  testimony 
to  prove  the  assumption  of  the  mortgage; 
second,  as  the  record,  outside  of  tbe  cer- 
tificate of  the  Judge,  nowhere  contained  a 
statement  that  it  contained  all  the  evidence 
introduced  in  the  trial  of  the  case,  It  is  in- 
sufiicient  to  present  the  qneetlon  to  this  oonit 
that  tbe  Judgment  Is  not  sustained  by  suf- 
ficient evidence  (Lebold  v.  Bank,  51  Kan. 
381,  32  Pac.  1003);  and,  third,  that  the  Judg- 
ment Is  not  contrary  to  law.  However,  the 
petition  In  error  must  be  dismissed  for  want 
of  a  necessary  party.  All  the  Justices  con- 
cuiTlng. 


STATE  V.  ZIMMERMAN. 

(Court  of  Aiveals  of  Kansas,  Southern  De- 
.  partment  B.  D.    Dec.  4.  18B6l) 

W1TXE88  —  Incompetent  CROSS-BxAUtVATioir  — 

CoyCLL-SIVENESS  OP  ANSWERS  ON  ADVKHSS 
I*AHTY — A93ACLT— EVIDEKCE. 

1.  It  la  error  to  permit  a  witness  to  be  ex- 
amined on  cross-examination  in  regard  to  mat- 
ters coUateral  to  tlie  main  iBsue,  and  which 
have  not  been  touched  npon  in  the  direct  ex- 
amination  of  such  witness. 

2.  Where  a  witness  is  examined  upon  his 
cross-examinatioD  with  re^rd  to  matters  which 
are  immaterial  to  tbe  issne  In  the  case,  tbe 

Enrty  bo  examining  the  witness  is  bound  by 
is  answer,  and  cannot  afterwards  be  permit- 
ted to  introdnce  testimony  In  rebuttal  to  contra- 
dict such  statements  of  the  witness. 
(Syllabas  by  the  Court.) 

Ai^>eal  from  district  court,  Crawford  coun- 
ty; J.  s.  West,  Judge. 

C.  A.  Zimmerman  was  convicted  of  assault 
and  battery,  and  appeals.  Reversed. 

FuUer  *  Bandolpb  and  J.  D.  Mcdeverty^ 
for  ai^ellant   W.  H.  Maria,  for  tbe  State. 

COLE,  J.  The  defendant  was  conricted  In 
the  district  court  of  Crawford  county  of  an 
assault  and  battery  alleged  to  have  been  com- 
mitted on  one  Wlllard  KlmbaU.  He  appeals 
to  this  court  npon  tbe  ground  principally 
that  tbe  trial  court  permitted  the  Introduction 
of  certain  Incompetent  evidence  on  the  part 
of  tbe  state  over  the  objection  of  the  defend- 
ant the  admission  of  which  was  prejudicial  to 
tbe  defendant's  rights.  The  first  objection 
raised  by  tbe  defendant  was  to  the  admission 
of  the  details  of  the  a^ult  as  related  by  the 
prosecuting  witness,  and  tbe  testimony  of  Dr. 
Cole  with  reference  to  the  physical  condition 
of  the  prosecuting  witness  shortly  after  tlw 
assault.  It  appears  that  tbe  actual  assinlt 
was  committed  by  two  sons  of  tbe  defendant, 
and  It  was  not  claimed  by  the  state  that  this 
defendant  participated  therein,  but  It  was 
claimed  that  he  was  present,  and  consented 
thereto,  and  abetted  bis  sons  In  the  commlS' 
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sion  UienoC  Tba  dtfradant  oow  daiina  tlat 
the  erldoKe  above  refwred  to  was  Incompe- 
tent, tor  the  reason  tbat  the  asttolt  was  ad- 
mitted, and  that  the  eridenoe  ot  the  detafls, 
as  well  as  frf  tbe  eondltloD  of  ttie  d^&idant 
after  the  comndaston  thereof,  could  only  have 
a  tendau7  to  prejudice  the  jury  against  him. 
This  posltlMi  Is  not  correct  The  detoidant 
bad  entered  a  plea  of  not  gaUt7>  eod  the 
record  nowhere  discloses  that  any  admission 
was  made  that  an  assantt  had  been  committed 
upon  the  iwosecating  wltneaa.  It  was  there- 
fore tncnmbent  upon  the  state  to  lanve  ererj 
material  allegation  of  the  complaint,  and  It 
-waa  perfectly  propw  for  the  conrt  to  admit 
testimony  t»^"s  to  prove  the  condition  of 
the  prosecuting  witneas  as  showing  the  grav- 
id of  the  offense. 

The  next  obJectUm  which  Is  urged  by  tiie 
def  aidant  Is  that  the  court  permitted  the  state 
to  Introduce  upon  rebuttal  the  evidence  of 
John  Sweeny  and  William  Get^,  tending  to 
prove  that  the  defendant  Was  pies^  as  stat- 
ed by  the  innsecnthig  witness.  It  Is  datmed 
hy  the  doCendant  tbat  this  was  evidence  In 
idiief,  and  ought  not  to  have  been  admitted 
at  the  time  tt  was,  over  his  obsJection.  The 
order  of  proof  Is  to  a  great  extent  a  matter  of 
discretion  with  the  trial  court  In  this  case, 
however,  these  two  witnesses  were  not  intro- 
doced  for  the  pnrposs  alleged  by  the  defend- 
ant The  defendant  was  a  witness  In  his 
own  behalf,  and  testified  that  he  had  not 
seen  his  two  sons  who  committed  the  assault 
fnxu  some  time  In  the  morning  until  snn>or 
time  on  the  day  In  whkh  the  sssanlt  was 
committed,  and  the  testimony  of  the  witness 
Sweeny  and  witness  Getty  tended  to  es- 
(abUsh  the  fact  that  be  saw  and  conversed 
with  the  two  sons  a  short  time  prior  to  the 
commission  of  the  assault  The  &ct  tbat  tUs 
evidence  also  tended  to  prove  that  defendant 
was  present  when  the  aasanlt  was  committed 
Goold  not  make  it  incompetent  for  the  pmv 
pose  for  which  It  was  offered. 

The  next  ol^ection  Is  tbat  the  witness  Wil- 
liam Cochran  was  asked  npon  croes-examina- 
tiott  whether  he  had  not  stated  that  the  Zim- 
merman boys  had  said  at  supper  the  evening 
of  the  day  of  the  assault  tbat  they  had  pound- 
ed Willard  Kimball,  and  whether  he  did  not 
tell  one  Henry  Bales  tliat  he  (the  witness)  and 
the  defendant  stood  by,  and  saw  all  of  the 
fight  The  defendant  claims  that  these  ques- 
tions elidted  evidence  which  was  neither  rele- 
vant nor  competent,  but  we  cannot  agree  with 
the  position  in  this  regard.  The  witness 
William  Cochran  had  testified  upon  direct  ex- 
amination that  he  was  present  at  the  honse 
•f  the  defendant  npon  the  evening  of  the  as- 
sault during  the  whole  of  the  time  when  the 
family  were  having  supper,  and  that  during 
said  time  the  two  sons  of  the  defendant  who 
committed  the  assault  came  in  and  sat  down 
to  supper,  but  that  no  conversation  took  place 
as  to  the  assault  at  any  time  during  the  even- 


ing. He  bad  also  testified  upon  his  direct 
examination  tbat  the  defendant  and  himself 
were  at  another  place  than  that  where  the 
assault  was  committed  at  the  time  when  tt 
was  committed.  It  was  therefore  competent 
to  ask  him  iq^n  cross-examination  If  he  had 
not  made  stat«nents  at  a  different  character 
outside  of  court 

We  come  now  to  what  seems  the  most  se*- 
rlow  objection  In. this  case.  The  defendant 
produced  as  a  witness  in  his  behalf  one  Frank' 
Cochran,  and  his  testimony  upon  his  direct  ex- 
amination was  directed  wholly  to  tbe  details 
of  a  trip  taken  himsdf  and  tbe  defendant 
upon  the  day  of  the  assault  to  the  town  of 
Hepler,  from  which  place  the  witness  testi- 
fied they  returned  about  6  o'dock.  Upon 
cross-examination  he  vras  asked  if  be  did  not 
tdl  Mr.  Perker  that  his  brotiier,  William 
Cochran,  had  tdd  hhn  that  be,  William  Coch- 
ran, and  the  defendant  were  present,  and  wit- 
nessed the  assault,  and  upon  bdng  recalled 
for  further  cross-examination  he  was  asked  If 
he  did  not  tea  Oscar  Long  the  same  In  sab- 
stance.  These  questions  were  objected  to 
by  the  defendant  at  tbe  time,  and  we  can  see 
no  reason  why  the  witness  was  permitted  to 
answer  tbem.  The  evidence  thus  dldted 
waa  not  material  to  tbe  sssanlt  aud  ought 
not  to  have  been  permitted.  In  connection 
with  this  the  defendant  furOier  comidalns  that 
the  state  was  permitted  l^>on  rebuttal  to  In- 
troduce over  his  oldectimi  the  evldraice  of  BCr. 
Perkey  and  Oscar  Long  to  contradict  tbe  tes- 
timony given  by  Frank  Cochran  in  answer  to 
the  question  above  refOrred  ta  Hie  prind- 
ple  Is  80  weU  settied  as  to  have  become  ele- 
mentary in  Ite  nature  tbat  a  party  is  bound 
by  the  answos  made  npon  cross-examlnatitm 
on  matters  not  material  to  the  Issue,  and  can- 
not be  permitted  to  Introdnce  evidence  for 
tbe  purpose  of  contradicting  testimony  of 
tbat  character.  The  court  erred  In  admitting 
the  testimony  of  the  witnesses  Perkey  and 
Long,  and  under  all  the  evidence  in  this  case 
we  are  of  the  opinion  that  such  error  was 
prejudicial  to  the  rlghte  of  the  defendant 

The  defendant  farther  complains  that  the 
charge  of  the  court  to  the  jory  was  not  suffl- 
dently  tall  for  a  criminal  case.  While  we 
are  of  the  opinion  that  the  court  might  have 
been  more  spedflc,  yet  the  dtfendant  Is  In  no 
position  to  complain,  as  be  might  have  pre- 
sented proper  instroctions  of  the  kind  desired 
for  the  court  to  ^ve;  and  where  this  is  not 
done  we  cannot  presume  tbat  the  rights  of 
tbe  defendant  were  prejudiced  when  tbe 
charge  which  was  given  correctly  stated  the 
law.  For  the  error  in  admitting  the  testi- 
mony of  the  witnesses  Perkey  and  Long,  as 
well  as  permitting  the  witness  Frank  Coch- 
ran to  testify  npon  Immaterial  matters  upon 
cross-examination,  the  Judgment  of  the  lower 
court  must  be  reversed,  and  the  cause  re- 
'manded  for  a  new  trIaL  It  Is  so  ordered. 
AH  the  Judges  concurring. 
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JBFFRBTS,     Onmtr     Bnperinmdcttt  v> 
SCHOOL  DIST.  No.  54  IN  BOUB- 

BON  OOUNTT. 

/Coart  of  Appeals  of  Kannra,  Soatfaern  Depart- 
ment, E.  D.    Dec.  4,  1885.) 

School  Distbictb  —  Obdbr  or  PoRHA.Tioir— Af- 

PBAL  TO  CODMTr  COHHISBIO^tERS. 

1.  An  aiveal  Kes  to  the  board  ttf  coontr 
commissioners  from  the  order  of  tiie  comttr 
saperiatendent  refuslns  to  farm  «r  alter  a 
school  district 

2.  The  pioTfra  to_paragniA  SB81  of  the 
General  Statntes  of  1889  are  intended  to  direct 
the  diEFereot  parties  how  to  proceed.  If  the  so- 
perintendent  decides  to  form  or  alter  a  district, 
so  that  the  appeal  may  be  taken  and  decided 
before  the  district  sbaU  be  formed  or  altered, 
the  officers  dected,  etc^  as  ii  imvTlded  In  para- 
graphs 6571.  6572. 

(Sytlabas  br  the  Oonrt) 

Error  from  district  Gomt,  BoutImui  coimt;r; 
8.  H.  Allen,  Judge. 

Action  by  schocrf  district  No.  54  ag^nst  W. 
O.  JeflFreys,  county  superintendent  of  pub- 
lic Instruction  of  Bourbon  county,  for  In- 
junction. There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  errar.  Beversed. 

Humphrey  *  Hodaim  and  J.  D.  HUl,  for 
ptalntut  tn  «ror.  A.  Hairla  ft  Bon,  for 
defendant  In  error. 

DENNISON.  J.  TbU  !■  tax  actlw  for  an 
Injunctkn,  brought  1^  nfd  ocbool  dlafartct 
No.  54  agalnA  said  Jeffreys,  aa  county  ra- 
perbrtendent,  to  restrain  klm  from  proceed- 
ing with  the  formatikm  of  a  achool  district 
from  a  part  of  tbe  territory  theretofore  In- 
cluded within  the  llmita  of  said  district  64. 
Prior  to  the  comm«Mem«it  of  tbto  action  a 
petition  had  been  preaentad  to  %alA  superin- 
tendent br  the  persons  Interested,  asking 
him  to  form  a  new  scbockl  district  ftom  socfa 
tffritory.  He  refused  to  form  such  district, 
and  some  of  tiie  parties  who  felt  thems^Tss 
aggrieved  by  such  refusal  appealed  to  the 
board  of  comi^  conmds^nets.  The  said 
commlMloners  reversed  hla  de<HsIon,  and  w- 
dered  hhn  to  form  mtih  district  He  was 
proceeding  to  do  so  when  this  action  was 
broi^ht  to  restrain  hizn  from  so  doing. 

In  the  detmnlnatlon  of  this  ease  bvt  one 
qoestlon  is  raised,  and  only  one  question 
needs  to  be  decided.  Will  aa  appeal  Ue  from 
the  refnsal  of  the  eonnty  sopertntendent  to 
form  a  school  district?  If  so,  the  authority 
therefor  must  be  found  In  pameraph  5581 
of  the  General  Statutea  of  1889,  which  reads 
as  follows:  "If  In  the  formation  or  altera- 
tion of  or  refnsal  to  form  or  alter  schocA  dls- 
trtets,  any  person  or  persons  shall  feel  ag- 
grieved, such  person  or  persons  may  appeal 
to  the  board  of  county  commissioners,  who 
shall  confer  with  the  eonnty  superintendent, 
and  their  action  shall  be  final:  provide^ 
that  notice  of  such  appeal  shall  be  serred 
on  the  county  superintendent  within  ten 
days  of  the  time  of  posting  of  the  notices  of 
the  formation  or  alteration  of  such  district; 


such  notice  shall  be  la  writing,  aad  shaS 
state  fnlly  the  objections  to  the  action  of  the 
county  snperlutandent,  actw  oC  which  sbaU 
be  filed  with  the  county  derk.  and  also  with 
the  cterfcs  of  aU  districts  affected  by  locfa 
aJtecation:  aad  provided,  aSmt,  that  sndi  ap- 
peal shall  be  heard  and  decided  by  a  ma- 
jority of  the  board  oC  coiraty  eotnmlwriow- 
ers  at  their  next  r^ular  meetinc;  and  It 
aneh  appeal  Is  not  sastained  by  tkesk,  the 
county  superintendoit  shall  pnmd  to  ap- 
point the  tbne  and  place  for  said  first  dis- 
trict maetlDe.  vidch  staaB  then  proceed  si 
by  law  raqnlced."  It  is  argued  by  the  de- 
fendant In  arror  that  tha  provisoa  to  said 
paragraph  settle  beyond  qoestlon  that  the 
leglslatare  did  not  Int^id  to  altow  aa  appeal 
from  a  refnsal  to  form  or  alter  a  scIiodI  dli- 
trict  If  this  coBtmtloB  Is  cnrBCt,  then  a 
portion  of  said  pazagrapfa  mnat  ba  of  u 
force  and  effect.  The  words  "or  refusal  t» 
form  or  alter"  are  snrpl  usage  and  iaopen- 
tlTS.  In  tmet,  if'thta  emtentloa  la  cwreet. 
Dearly  all  of  said  paragraph  Is  asclsan  sod  a 
repetition,  except  the  iwotIso  and  the  statt- 
SHUt  that  the  action  of  the  coanmlsslonws  k 
flnaL  Paragraph  5571  j^Tldes  that  It  to 
the  dnty  of  the  covn^  s^tertntandgit  to 
change  school  districts  when  the  interesk 
of  the  Inhabitants  require  it,  after  glTlog 
certain  notices,  and  prorides  that  any  peiMO 
Interested  may  appeal  to  the  board  of  coon^ 
commlasloners  from  the  action  of  the  county 
saperintendent.  To  give  force  and  effect  to 
an  these  paragraphs,  we  must  hold  that  aa 
appeal  lies  from  the  action  tft  the  county  si- 
pwlntendent,  eltiier  In  fwming  or  altering, 
or  In  refi^ng  to  form  or  alter,  school  dto 
tricts,  and  that  the  provisos  to  paragmph 
5581  are  Intended  to  direct  tte  different  par 
ties  how  to  {Hoceed,  If  the  superintendent  de- 
cides to  fcmn  or  altet  a  dMrict,  so  that  the 
appeal  may  be  taken  and  decided  btfMe  tke 
district  shall  be  formed,  tbe  officers  thereof 
elected,  etc.,  as  Is  provided  in  paragraphs 
5571,  5572.  The  Judgment  of  tbe  court  be- 
low Is  reveraed  and  tbe  ease  rananded.  wltii 
Instructions  to  the  district  court  to  refose 
the  iQjnnctlon.   AH  the  Jodgea  coDcnrrlnf. 


FIRST  NAT.  BANK  OF  OmAAD  v.  CBAIG. 

<0«att  of  Appeals  of  Kansas,  Sonthem  Defsit- 
tneat.B.D.  Deb  4.  1866^ 

OoLLEorroxa— BAifKBH  ZjIabls  fob  His  Aobtt. 

1.  Where  Uie  «wner  of  a  note  places  it  ii; 
a  bank  for  collection,  without  any  uadentaad- 
ing  or  instructions  other  than,  "when  due^ 
please  collect,  and  apply  proceeds  to  my  paper, 
and  the  said  bank  volnntarilr  selects  a  pcraon 
to  present  said  note  at  the  plaoe  naned  there- 
in, and  demand  and  receive  paysteid  thereon, 
and  said  person  so  sdected  does  coUert  the 
amonnt  due  npon  said  note,  Md,  that  tbo  pei^ 
SOD  80  selected  is  tbe  agent  of  the  hank  select- 
ing Mm;  that  the  eald  bank  most  be  considt-rtd 
as  havinK  collected  said  note;  and  that  said 
bank  Is  liable  to  said  owner  for  the  amoont  ■» 
collected. 
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2.  If  Ikevam*  state  <tf  tects  exist  a  banker 
who  takes  a  note  for  collection  aammei  tba 
same. liability  u  an  attorney  at  law  doM. 
(Syliabaa  hj  the  Court.) 

Error  from  diatrtct  court,  Oiawford  ooun* 
ty;  S.  H.  AUen,  Jndse. 

Action  by  H.  a  Gm^  against  the  Ftnt 
National  Bank  of  Qlrard.  JndgneDt  for 
plaintlET.   Defeodant  brings  error.  Afilnned. 

Fuller  &  Randolph,  for  pJalntlfl  in  error. 
J.  Q.  Stratton,  for  .defendant  in  emiE. 

DBNNKSON.  J.  The  facts,  as  shown  by 
the  record  In  this  case,  ore  briefly  stated  as 
follows:  On  January  6,  lfiS8.  the  defend- 
ant in  crr«c,  Craig,  was  Indebted  to  the 
plaintiir  tn  error  In  the  smn  of  fOOO;  and  ap- 
plied to  them  by  letter  for  an  additional  loan 
of  $700.  He  inclosed  In  said  letter  a  note, 
with  the  followinK  InstmctlfmB:  *1  send 
yon,  as  partial  collateral,  a  note  aecsred 
by  chattel  mortgage  for  (432.25,  dae  Febni- 
ary  16,  1889.  When  dne,  please  collect,  and 
apply  proceeds  to  my  paper.    [Signed]  H. 

G.  Craig."  Its  receipt  was  acknowledged 
In  the  foUowing  letter:  "First  NaUonal 
Bank.  Glrard,  Kansas.  Jan.  9,  1869.  H.  O. 
Craig.  Esq..  Walnut.  Kansas— 81r:  Yours  of 
the  &th  Inst  received,  with  note  of  George 
HUl  for  $432.25,  for  collection,  and  to  be 
credited  on  your  note  to  ns.  Inclose  yon 
blank  note  for  $700.00  for  your  signature, 
and  return  to  as.  Yours,  J.  T.  Leonard. 
Cash."  A  copy  of  said  note  Is  as  follows: 
"$432.26.  Wolnnt  Kansas,  Aug.  16,  1838. 
Six  months  after  date,  for  value  received,  I, 
as  principal,  promise  to  pay  to  the  order  of 

H.  O.  Craig,  at  the  Bank  of  Walnut  Kansas, 
four  hundred  and  thirty-two  «»/  dollars, 
with  Interest  thereon  at  the  rate  of  12  per 
cent  per  annum  from  ^naturity.  The  draw- 
ers, ludorsers,  and  guarantors  severally  waive 
presentment  for  payment,  protest,  or  i»t1ce 
of  protest  of  nonpayment  of  this  note.  Ap- 
praisement walrcd.  George  Hill.  This  note 
secured  by  a  chattel  mortgage,  even  date, 
due  Feby.  16,  *e9.  No.  19,735."  And  it  Is  in- 
dorsed upon  the  back  as  follows:  "Fay 
First  National  Bauk  of  Gli-ard  or  order.  Q. 
G.  Craig."  "ray  J.  V.  Pierce,  Ft,  or  order, 
for  collection,  account  of  First  National 
Bank,  Glrard,  Kansas.  J.  T.  Leonard,  Cash." 
ShcHtly  before  the  maturity  of  the  note,  the 
plaintiff  in  «rror  made  the  last  Indorsement 
on  said  note,  and  sent  the  same  to  3.  V. 
Pierce,  Pres.  of  the  Bank  of  Walnut,  Kansas, 
for  collection.  The  note  was  paid  by  Hill, 
the  maker,  on  the  19tb  of  February,  1889, 
and  on  the  next  day  the  Bank  of  Walnut 
failed,  and  neither  the  said  J.  V.  Pierce  nor 
the  Bank  of  Walnut  bns  ever  paid  the  plain- 
tiff In  error,  or  any  one  else,  the  amount  col- 
lected from  Hill,  nor  any  part  thereof.  Tbe 
case  was  tried  by  the  court  without  a  jury, 
and  its  flndlngs  of  fact  and  conclusions  of 
law  are  fully  set  out  in  the  following  jour- 
nal entry,  to  «lt  (omitting  title):  "Journal 


Entry.  Now,  on  this  day,  Uds  cause  cam* 
on  tm  decision  and  Judgment  on  the  erl- 
doice  and  arguments  heretofore  nOhmttted; 
and  the  eonrt,*  after  eareftil  comlderatton 
thereof,  finds  from  the  evidence:  That  on 
tte  6th  dKf  at  Jannary,  1889,  the  plalntltt  In- 
dorsed and  deposited  In  the  bank  of  the  de* 
fendant,  tor  collection,  a  note  dated  August 
le,  1888,  made  by  one  George  Hill,  payable 
to  the  order  of  the  plaintiff,  at  the  Bank  of 
Walnot  Kansas,  for  $4!Q.25,  due  in  idz 
months,  with  dlieetions  to  collect,  and  apply 
the  proceeds  on  the  Indebtedness  of  plaintiff 
to  defendant  That  the  place  of  payment 
of  said  note  was  written  In  said  note  by  the 
VlalBtHr,  and  the  words  'First  National  Bank 
of  Olrard,  at  its  office,  in  Gfarard,  Kansas,* 
erued  from  the  blank  used.  That  at  said 
time  tiie  iHalntlff  owed  the  defendant  $900, 
and  was  n^otiatlng  for  a  further  loan  of 
$700.  "niat  a  few  days  before  said  note  of 
said  HUl  became  due.  the  defendant  sent 
said  note  by  mall  to  the  Bank  of  Walnut 
where  the  same  was  payable  by  Its  terms. 
Indorsed  by  defendant  as  follows:  'Pay  J. 
V.  Pierce,  Pres.,  or  order,  for  collection,  ac- 
count of  First  National  Bank  of  Glrard, 
Kansas.  J.  T.  Leonard,  Cash.'  That,  when 
said  note  became  due.  It  was  paid  by  said 
Hill  to  said  Walnut  Bank;  and  Immediately 
thereafter  said  Walnut  Bank  failed,  and  has 
never  accounted  to  or  paid  efther  of  the  par- 
ties to  this  action  any  of  the  money  so  col- 
lected, and  is  wfacAly  Insolvent  and  worth- 
less. That  the  sum  collected,  with  6%  in- 
terest thereon  from  the  date  of  collection, 
now  amounts  to  1468.79.  And  that  said  de- 
fendant, before  the  commencement  of  this 
action,  refused  to  apply  said  sum  on  the  In- 
debtedness of  plaintiff  to  defendant,  or  to 
pay  the  sum  to  plaintiff.  And  that  plalntlfF 
has  paid  all  sums  that  were  owing  by  him 
to  defendant  at  the  time  said  sum  was  paid 
to  said  Walnut  Bank,  with  an  express  agree- 
ment between  the  parties  that  such  payment 
should  not  prejudice  his  right  In  this  action. 
I  find,  as  a  conclusion  of  law,  that,  tn  col- 
lecting said  note,  the  Bank  of  Walnut  acted 
as  the  agent  of  defendant  and  that  the  plain- 
tiff ought  to  recover  of  the  defendant  the 
amount  of  said  note,  and  6%  Interest  from 
the  date  of  collection  by  the  Bank  of  Walnut 
It  Is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  the  plaintiff,  H.  G. 
Craig,  have  and  recover  of  and  from  the  de- 
fendant the  first  National  Bank  of  Glrard, 
the  sum  of  four  hundred  and  elghty-clght 
dollars  and  seventy-nine  cents  ($4$8.T9),  to- 
gether with  his  costs  herein,  taxed  at  $— - — , 
to  all  of  which  findings,  conclusions,  and 
judgments  the  defendant  excepted  and  ex- 
cepts." The  said  bank  brings  the  case  here 
for  a  review  of  the  said  judgment 

The  only  question  to  be  settled  Is  whether, 
under  the  above  state  of  facts,  the  bank  or 
Craig  must  be  the  loser  by  the  default  of  the 
Bank  of  Walnut  During  the  trial  In  tb& 
court  below,  there  was  some  controversj 
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between  the  parties  as  to  whether  the  banb 
held  the  note  as  collateral  or  for  collection. 
The  plalirtUt  In  error  contends  that  this  con- 
troversy is  now  out  of  this  case,  because 
the  court  below  found  It  was  held  for  col- 
lection. The  defendant  in  error  has  filed  no 
brief.  We  may  say,  howerer,  that  the  let- 
ters which  passed  between  the  parties  are 
the  best  evidence  of  how  the  note  was  held, 
and  the  evidence  of  the  cashier  as  to  what 
he  intended  to  do  in  the  premises  Is  Immate- 
rial. It  must  be  conceded  that  If  Craig  bad 
been  insolTCnt,  and  bad  applied  for  the  note, 
he  could  not  liave  compelled  the  bank  to 
deHTer  it  to  him;  neither  could  he,  without 
the  consent  of  the  bank,  liave  maintained  an 
action  against  Hill  for  the  amount  of  the 
note.  It  therefore  ftdlows  that  the  finding 
by  the  court  that  the  note  was  held  by  the 
bank  for  collection  was  extremdy  favorable 
to  tUa  plaintiff  in  errvt,  and  that  the  equi- 
ties in  the  caw  are  not  in  its  favor.  We 
will  assume,  then,  tliat  Gralg  sent  this  note 
to  the  plaintiff  in  error  for  collection.  Did 
said  plaintiff  in  error  .collect  lt7  It  wlU  be 
conceded  that,  if  It  was  collected  by  the  em- 
Ifloyft  oc  ^ntof  the  plaintiff  in  error,  it  must 
be  couddered  collected  by  sold  plaintlfl  in  er- 
ror. It  was  collected  by  J.  T.Pierce,  president 
of  the  Bank  of  Walnut.  In  making  the  col- 
lection he  was  the  agent  of  some  on&  The 
pivotal  question  In  this  case  is,  whose  agent 
was  he?  If  the  agent  of  Oroig,  then  Craig 
must  stand  the  loss.  If  the  agent  of  the 
First  National  Bank  of  Otrard,  then  ,  said 
bank  must  stand  the  loss.  Craig,  In  origi- 
nally taking  the  note,  made  it  payable  at 
the  Bank  of  Walnut  He  therefore  directed 
where  It  should  be  payable,  but  not  who 
should  be  his  agent  In  receiving  the  pay- 
ment He  gave  the  plaintiff  in  error  no  in- 
structions as  to  who  should  present  tlie  note 
for  coUectlon,  vrhetber  It  should  be  the  presi- 
dent or  the  cashier  of  the  Bank  of  Walnut, 
or  some  attorney  or  other  person  residing  at 
Walnut  The  plaintiff  in  error  vnu  at  per- 
fect liberty  to  select  any  person  It  might 
choose  to  present  the  note  at  the  bank,  and 
demand  the  payment  thereof.  It  could  have 
selected  the  president  or  the  cashier  or  any 
other  person.  In  tact  It  could  have  selected 
the  defendant  In  error  if  it  had  so  desired. 
He  lived  close  to  Walnut  and  could  have 
presented  It  with  but  little  trouble.  The 
plaintiff  in  error  voluntarily  selected  the 
president  of  the  Bank  of  Walnut  to  repre- 
sent it  and  to  act  as  its  agent  in  presenting 
the  note,  and  demanding  payment  at  the 
place  where  It  was  iMiyable,  and  in  receiving 
the  payment  tliereof,  and  Is  responsible  to 
the  defendant  in  wror  for  tlie  amount  so  col- 
lected. The  defendant  in  error  made  the 
plaintiff  In  raror  his  agent  to  ccdlect  the 
note,  and  it  nowhere  appears  that  he  aur 
thorized  It  to  select  any  other  agent  for  him. 
In  the  case  of  Cummins  v.  Heald,  24  Kna. 
€00,  the  supreme  court  held  that  Cummins 
was  civilly  liaUe  for  the  embeztlement  of 


his  agent  In  a  case  similar  to  this.  The 
main  difference  Is  Cummins  was  both  a  bank- 
er and  an  attorney  at  law,  and  the '  Jury 
found  specially  that  he  received  the  notes  as 
an  attorney  at  law  for  collection.  In  that 
case  it  was  held  that,  where  an  attorney  at 
law  takes  a  note  "for  collection,"  be  under- 
takes thereby  to  collect  not  merely  to  remit 
for  collection  to  some  reeprairible  att«wncy. 
If  the  same  state  of  facts  exist  we  appre- 
hend a  banker  would  be  liable  the  same  as 
an  attorney  at  law.  In  the  case  of  Bank  of 
Llndsborg  v.  Ober,  SI  Kan.  S89,  3  Pac  324, 
the  court  found  that  tlw  defendants  in  er- 
ror delivered  a  note  to  the  First  National 
Bank  of  Sallna  for  collection,  wltta  the  un- 
derstanding that  it  would  be  by  them  tor- 
warded  to  the  Bank  of  Lindsbors  for  col- 
lection. The  supreme  court  In  that  case  ny 
that  It  is  not  necessary  to  determine  wheth- 
er the  First  National  Bank  of  SaUna  is  lia- 
ble or  not  as  that  question  is  not  befcwe  the 
court  It  does,  howeror,  h<dd  that  by  mak- 
ing the  Bank  of  Undsborg  tii^  agent  for 
the  collectltm  of  such  not^  the  bank  of 
Undsborg  becomes  liable  to  them  for  any 
negligence  In  collecting  said  no1».  We  think 
the  decision  In  tliat  cose  in  liarmony  with 
this  one;  1.  e.  the  agent  of  the  owner  la  liable 
to  the  OVUM  for  acts  of  snbagenta  sdected 
by  the  siad  agmt  upon  his  own  reqionaiblU- 
^.  In  Bank  v.  Ober  the  Bank  of  Un^boi^ 
was  the  agent  of  Ober  ft  Hageman.  and  se- 
lected McPhall  as  Its  subagent  HcPhall 
made  a  mistake.  Ober  ft  Hageman  recover 
ed  against  Bank  of  Undsbtwg.  In  the  case 
at  bar  the  First  National  Bank  of  Glrord, 
^n.,  was  the  agent  of  Craig,  and  ejected 
J.  V.  Pierce,  president  of  the  Bank  ckf  Wal- 
nut as  its  subagent  Pierce  defanlted.  There- 
fore Craig  should  recovw  from  the  First 
National  Bank  of  Qllard,  Kan.  The  Judg- 
ment of  the  court  bdow  is  affinnad.  All 
the  judges  concurring. 


KANSAS  CITY  ft  FT.  S.  OBIIBNT  OO.  v. 

REESE,  Slierifl. 

(Ooort  of  Appeals  of  Kansas,  Sonthem  D^art- 
ment  E.  D.    Dec.  4,  1895.) 

Kbvibw  ok  Appbu.  —  Rbputik  —  Lett  of  At- 

TACHMSyT. 

1.  Where  the  only  error  complained  of  ia 
that  the  coDclusions  of  law  are  not  snataiDed  b.^ 
the  finding  of  fact  made  by  the  trial  court  and 
the  record  folly  presents  that  question,  it  is  suSi- 
dent  to  challenge  a  review  In  that  respect  by 
this  coart 

2.  The  conclusions  of  law  in  Uils  case  ex- 
amined, and  uigheld,  under  .tha  findings  of  fact 

made  by  the  trial  court. 
(Syllabus      the  Court) 

Error  fnun  district  conr^  Bourbon  county; 
S.  H.  Allen,  Judge. 

Action  by  tiie  s:an8aB  Otty  ft  Ft  Scott  Ce- 
ment Company  against  Simon  Beese,  sheriff 
of  Bourbon  conniy.  Judgment  for  defend* 
ant   Plaintiff  brings  erron  AfDrmed. 
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W.  O.  Pnry,  for  plaintiff  In  enor.  O.  A. 
Cheney  and  J.  D.  McCteTerty,  for  defmdant 
In  error. 

GOLB,  J.  Thto  waa  an  action  brought  In 
the  district  court  of  Bourbon  county  by  the 
I)lalDtirr  in  error  against  the  defendant  in  er- 
ror, as  sheriff  of  Bourtwn  county,  Kan.,  to 
recover  the  possession  of  certain  cement  rock 
upon  which  said  sheriff  had  levied  an  order 
of  attachment  In  an  action  brought  by  one 
H.  M.  Mayberry  against  the  Missouri,  Kan- 
sas &  Scott  Cement  Company.  The  cause 
was  tried  to  the  court  without  a  Jury,  and 
resulted  in  a  Judgment  In  favor  of  the  de- 
fendant, sheriff,  and  phdntlff  in  error  brings 
the  case  heee  for  review,  upon  the  one  ques- 
tion that  the  conclusion  of  law  arrived  at 
by  the  trial  conrt  is  erroneous  from  the  find- 
ings of  fact  made  by  such  court,  and  upon 
which  said  conclusion  was  founded. 

A  preliminary  question  is  raised  in  this 
<nse  by  the  defendant  in  error,  which  chal- 
lenges the  sufficiency  of  the  record,  for  the 
reason  that  It  contains  none  of  the  evidence, 
and  only  such  part  of  the  proceedings  as  is 
necessary  to  raise  the  question  relied  upon 
by  counsel  for  plaintiff  in  error.  We  con- 
sider the  record  sufficient  for  the  purpose  of 
deciding  the  one  lijuestion,  and  as  being  fair^ 
ly  within  the  rule  laid  down  by  the  supreme 
conrt  in  Shumaker  v.  O'Brian.  19  Kan.  476, 
and  Transportation  Co.  t.  Palmer,  Id.  47L 

Under  the  findings  of  fact  made  by  the 
trial  Goort,  It  appears  that  In  January,  1888, 
tbe  Kansas  Cement  Works  Company  were 
the  owners  of  certain  real  estate  upon  which 
was  located  a  plant  for  the  manufacture  of 
cement,  and  that  they  were  also  the  owners 
ot  a  CNtaln  anantlty  of  cement  rock  which 
was  in  their  possession,  and  piled  upon  s^d 
land;  that,  about  that  date,  th^  leased  to 
one  Pitkin  Ihe  plant  above  referred  to,  and 
made  an  agreement  concerning  the  use  of 
said  rock,  by  the  teram  of  which  agreement 
Pitkin  was  to  have  the  privilege  of  nalng 
from  the  pile  of  rock  belon^ng  to  the  Kan- 
aaa  Cement  Works  Company,  with  tbe  under- 
standing that,  when  the  lease  spired,  he 
might  replace  the  same,  or  any  portion 
thereof,  and,  if  be  did  so  replace  tt»  rock, 
he  waa  to  receive  credit  for  whatev«*  amount 
was  BO  rqdaced  upon  a  certain  memorandum 
note  givm  by  him  at  the  time  of  the  making 
of  sncb  agreement  for  an  amount  equal  to 
the  agreed  vtine  of  the  rock.  In  February, 
1889,  Pitkin,  with  certain  oth^  parties,  or* 
■anized  a  corpotatton  Icnown  as  the  Mls- 
•ouri,  Kansas  &  Scott  Cement  Company,  and 
at  that  time  a  lease  was  eacecnted  to  said 
corp«ation  by  the  Kansas  Cement  Woiks 
Company,  and  the  same  agreement  made 
with  reference  to  the  rock  referred  to  as  was 
formerly  made  with  Pitkin,  which  agreement 
waa  wholly  TOrbal.  Cnder  this  agreement 
the  corporation  used  all  the  rock  which  wore 
originally  piled  upon  the  premises  of  the  said 
Ff  Cement  Works  Company.  Some  time 
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In  September,  1890,  tbe  Missouri,  Kansas  ft 
Scott  Cement  Company  failed;  and  the  court 
finds  that,  at  the  date  of  such  failure,  said 
corporation,  to  wit,  the  Missouri,  Kansas  & 
Scott  Cement  Company,  had  on  hand,  by  pur- 
chase and  from  its  quarries,  a  large  quantity 
of  cement  rock,  and  had  stored  it  in  the  same 
place  in  which  the  rock  which  It  had  used 
had  been  stored.  The  court  further  found 
that  in  December,  1800,  H.  M.  Mayberry  re- 
covered a  Judgment  against  the  said  Missou- 
ri, Kansas  &  Scott  Cement  Company  for  coal 
furnished  to  and  used  by  it  In  its  business; 
and,  the  rock  in  question  having  been  previ- 
ously attached  In  said  action,  an  order  of 
sale  was  issued  to  the  sheriff,  directing  him 
to  sell  the  said  rock  under  the  aforesaid  at- 
tachment, which  he  proceeded  to  do;  and 
thereupon  the  plaintiff  in  error  brought  its 
action  In  replevin  against  the  sheriff  to  re- 
cover said  rock.  The  court  further  finds  that 
in  January,  1891,  the  Kansas  Cement  Worlu 
Company  sold  to  the  plaintiff  in  error  all  Its 
real  and  personal  property  in  Ft  Scott,  Kan., 
for  a  good  and  valuable  consideration,  the 
real  property  being  conveyed  by  deed  duly 
executed,  and  the  personal  property  by  bill  of 
sale,  which  specifically  described  the  rock. 
This  bill  of  sale  was  dated  January  28,  1891. 
and  at  that  date  said  rock  was  in  the  posseft- 
slon  of  the  sheriff,  under  and  by  virtue  of 
the  levy  made  by  him  as -above  set  forth. 
As  a  conclusion  of  law,  the  court  found  that 
the  defMidant  in  said  cause  was  entitled  to 
Judgment,  and  that  the  plaintiff  bad  no  right, 
title,  or  Interest  In  the  cement  rock  attached 
by  the  defendant,  but  that  the  Mlssonri, 
Kansas  &  Scott  Cement  Company,  at  the 
date  of  said  levy  and  of  the  sheriff's  sale^ 
was  the  owner  of  said  cement  rock.  Waa 
tbla  conclndon  of  law  erroneous?  This  qoes* 
tion  must  be  answered  in  the  negative^ 
Ihexe  Is  conrtderable  circumlocution  about 
the  manner  In  which  the  plaintiff  in  error 
arrlvea  at  the  conclusion  that  In  some  way 
It  became  the  owner  of  the  cement  rock  lev- 
ied upon,  and  the  frequent  change  and  great 
similarity  of  names  of  the  various  corpora- 
tions holding  possession  of  the  premises  up- 
on  which  the  rock  was  located  at  first  cause 
some  confoirion.  However,  the  real  f&cts, 
when  arrived  at;  present  a  ve^  simple  prop* 
oritlon.  The  flnt  arrangement  with  regard 
to  the  rock  was  made  with  Fltkln,  who  gave 
a  note  for  the  value  of  the  same  te  the  Kan- 
sas Cement  Works  Company.-  Afterwards, 
and  with  the  consent  of  Pitkin,  tbe  agree- 
ment waa  transferred  to  the  Missouri,  Kan- 
sas &  Scott  Cement  Oom^my,  who  took  pos- 
session of  and  used  all  the  rock;  and  this, 
we  think,  closes  the  question  so  fiu-  as  the 
rock  which  was  originally  In  tbe  possesion 
of  the  Kansas  Cement  Works  Company  Is 
concwned.  They  received,  as  a  conslderatlan 
tot  the  same;  tbe  note  of  Pitkin;  and,  until  ei- 
ther Pitkin  or  the  Mlssonri.  Kansas  *  Scott 
Cement  Company  had  exercised  their  priv- 
ilege under  their  agreement  of  returning  to 
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the  l^iiMis  Gemoit  Worki  Gompanr  or  Its 
asfllgnB  oUiOT  rock  which  had  been  by  them 
aec^ited  In  Ilea  of  that  transferred,  the 
transaction  could  not  In  any  manner  affect 
the  rock  afterwords  procored  by  the  Missou- 
ri, Eansaa  &  Scott  Cement  Oompany;  and 
the  mere  Act  that  sncb  rock  were  plied  In 
the  same  place  upon  the  leased  premises 
wonld  not  pass  the  title.  The  rock  which 
the  sheriff  levied  upon  were  procured  by  the 
Missouri,  Kansas  &  Scott  Cement  Company, 
through  purchase  and  from  Its  quarries;  and 
there  had  never  been  any  attempt  whatever 
to  deliver  the  same  to  the  Kansas  Cement 
Works  Company  at  the  time  the  levy  waa 
made,  nor  any  act  done  by  which  the  title 
was  passed  or  attempted  to  be  passed  to  said 
company.  There  can  be  no  doubt  that  the 
trial  court  arrived  at  the  correct  conclusion 
In  this  cause.  Any  other  or  different  one 
would  be  opposed,  not  only  to  all  principles 
of  fairness  and  right,  but  also  to  every  sound 
principle  of  law.  The  judgment  of  the  dis- 
trict court  Is  affirmed. '  All  the  Justices  con- 
curring. 


HAMBLiy  et  aL  v.  ROBBBAUGH. 

'Court  of  Appeals  of  Kansas,  Soathem  Depart- 
ment, E.  D.  Dec.  4,  1895.) 

LiABiLiTi  OF  Ubir — Dbbts  o?  Tbstatob. 
Id  Kausaa  a  peraonal  Jadgment  camiot 
lie  obtained  against  an  heir  for  the  liability 
iif  hia  testator,  except  in  accordance  with  the 
iirovisiona  of  paragraph  2D68  of  the  Qeneral 
Statutes  ot  1889. 
(SyllabUB  by  the  Coart) 

Error  from  district  court,  Franklin  comity; 
Sperry  Bsker,  Judge  pro  teni. 

Action  by  S.  B.  Robrbaugb  against  Amelia 
L.  HambUn  and  others.  Judgment  tor  plaln- 
.  tiff.   Defendants  bring  error.  Re^'ersed. 

F.  A.  Waddle,  for  plalntlfCa  In  error.  0.  A. 
Smart,  for  defendant  In  error. 

DENNISON,  J.  This  Is  an  action  brought 
in  the  district  court  of  Franklin  county,  Kan., 
by  S.  B.  Rolirbaugh  agatost  Amelia  L.  Ham- 
blhi,  Peter  Hambllu,  Charles  T.  Hamblln,  and 
Mrs.  J.  J.  Fuller,  asking  a  personal  judgment 
against  them.  The  cause  of  action  is  based 
upon  the  daniagofi  sustained  by  said  Robr- 
baugb by  reason  of  a  breach  of  the  covenajit  of 
warranty  contained  in  a  warranty  deed  dated 
December  19,  1879,  executed  by  one  George 
Hamblln,  now  deceased.  In  which  he  attempt- 
ed to  convey  to  one  Willis  Johnson  certain 
real  estate.  The  defendant  in  error  received 
a  warranty  deed  from  said  Willis  Johnson  to 
said  real  estate.  TbB  title  of  said  George  W. 
Hamblln  was  defective,  and  the  defendant  in 
error  was  evicted  In  1890.  The  plaintiffs  in  er^ 
ror  are  the  heirs  of  said  George  W.  Hamblln, 
deceased.  The  said  George  W.  Hamblln  died 
testate  on  September  18,  1»82,  leaving  an  es- 
tate consUiting  of  personal  property  which  was 
distributed  In  accordance  with  the  terms  of  his 


win  as  CoOows,  to  wit:  Amdia.  U  HunbUn, 
widow,  $20,823.35;  Peter  BambHn,  father, 
$837.25;  (Aarles  T.  HamUln.  brother.  $S(ML2S; 
Mrs.  John  J.  Fuller,  slst^.  $501.25.  TUs  con- 
Btltuted  the  estate  of  said  Ueorge  W.  Ham- 
blln, and  the  same  was  fully  settled,  and  said 
distribution  made,  on  January  Ifi,  1884.  The 
dtfendant  Mia.  John  J.  Fulha-  was  not  served, 
and  is  not  in  this  court  Thu  case  was  tried 
upon  an  agreed  statement  of  fincts,  without  a 
Jury,  betcve  Hon.  Sperty  Bate^  Jodga  . 
tem.,  and  Judgment  was  rendered  against  the 
^aixitlff  in  em>r  for  $273,  to  the  rendition  of 
which  jodgmoit  they  except,  and  bring  the 
case  here  for  review. 

The  only  queMiou  necessary  to  be  consld- 
oed  in  this  case  Is  whether  the  defendant  fak 
error  Is  entitled  to  a  penonai  Judgment  ngalnst 
the  phUntlffs  la  error  upon  sudi  a  state  of 
facts  a>  la  above  set  forth.  The  case  of  Fox 
V.  Van  Norman,  U  Kan.  16S,  is  somewhat 
dmilar  to  this  case,  and  3ir.  Justice  Brewer, 
in  the  opinion  In  that  case,  says:  "Plaintiff 
sued  the  vddow  of  Peter  Tan  Norman  on 
some  promissory  notes  executed  by  him  In  his 
lifetime,  and  clsimed  a  posonal  Jndgmoit 
against  her.  Did  the  petltiw  state  fhcts  suffi- 
cient to  constitute  a  cause  ot  action?  We  think 
not.  The  defendant  did  not  sign  the  notes,^ 
and  la  not,  therefore,  resvonsUite  aa  makor.  It 
Is  alleged  that  she  Is  the  sole  heir  of  Peter 
Van  Norman.  But  that  creates  no  UabUlty. 
The  debts  of  a  man  die  with  him,  except  so 
far  as  his  own  property  will  satisfy  them. 
There  is  no  transfer  of  obligation  to  the  heir." 
In  the  case  at  bar  the  plaintilCs  in  error  are 
not  responsible  as  the  makers  of  the  covenant, 
nor  because  they  are  the  heirs  of  George  W. 
Hambliu.  It  would  not  he  technically  correct 
to  say  that  this  debt  died  with  George  W. 
HambUn,  because  it  was  not  in  existence  at 
the  time  of  his  decease.  If  It  lias  an  exist- 
ence as  a  debt.  It  came  into  existence  eisht 
years  after  his  death,  and  Is  a  debt  against  his 
estate,  which  is  now  in  the  bands  of  his  beira 
The  plaintiff  in  error  contends  that  It  cannot 
be  maintained  as  a  debt  against  his  estate 
now  In  the  bands  of  his  heirs,  becaiue  his 
heirs  are  not  named  in  the  Hambliu  deed. 
The  view  we  take  of  this  case  renders  it  im- 
material whether  this  Is  the  correct  doctrine  or 
not,  for,  even  if  the  heirs  are  liable  to  the 
extent  of  the  estate  received  by  them,  the 
proper  steps  have  not  been  taken  to  deter- 
mine their  liability.  In  Kansas  no  pwsunal 
judgment  can  be  obtained  against  an  h^  fur 
a  liability  of  his  testator,  except  it  be  done  as 
is  provided  In  paragraph  2598  of  tbe  General 
Statutes  of  1889.  We  apprehoid  that  If  a 
proper  showing  had  been  made  In  this  case  it 
would  have  been  the  duty  of  the  court  to  ap- 
point an  executor  a  administrator  de  t>oniif 
non,  and  he,  imder  the  direction  of  the  court, 
would  have  proceeded,  after  the  allowance  of 
the  claim,  to  procure  assets  sufficloit  to  pay 
said  claim  under  the  authori^  given  by  para- 
graphs 2057  and  2U5S,  which  r^d  as  follows: 
"If  after  tbe  payment  of  legadea  or  dlstrilnt 
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tloDB,  it  becouHB  neceaMoy  that  tbe  samfv  or 
any  part  tUereof,  be  refunded  Cor  the  payment 
oC  dtbta,  the  coort  on  affDUaaiJan  idtall  l^>INM^ 
tion  tbo  Mme  unonc  tba  Iqtatees  or  dtetcibo- 
tem,  MoardlBg  to  th«  amount  racdred  by 
them,  tfaat  Bpedfic  legacies  sball  not  be 

reqalsed  to  tw  refnudwi,  onlaa  the  residue  be 
laanffldttDt  to  mtkaty  emah  d^ta."  "U  any 
lesatee  or  dUrlbutee  fall  to  refund,  accopdlng 
to  mcfa  ordar,  ttas  oourt  ■hnll.  on  motion  of 
tbe  oacotor  <w  adminlatratw,  ten  days*  notice 
In  wrltitig:  haTlas  been  glTen  to  the  legatee 
or  dlstribotee^  enter  Jvdgment  for  tbe  amount 
^netioiBd  to-  him."  Suppose  that  eome  of 
the  heirs  of  Qeorgv  W.  HambUn  had  received 
specific  legadee  which  cannot  be  taken  imtU 
the  balance  of  tbe  estate  1b  exhausted,  or  that 
■ome  of  tiie  heirs  had  since  become  Insolvent, 
and  the  whote  anaount  alioiM  be  collected 
from  oae  of  them,  say  Charles  T.  HamMIn, 
and  it  took  all  of  hla  legacy,  or  that  the  ex- 
ecutor ha»  not  been  dlscbaised;  can  U  be 
claimed  that  a  personal  Judgment  can  be  ren- 
dered IndlacrlmlBatfdy  against  the  helm  with- 
out regard  to  the  nature  or  amount  of  tbeir 
Ic^clea.  Such  a  claim  Is  not  founded  upon  jus- 
tlce,  equity,  or  law,  and  such  a  Judgment  can- 
not be  resideied.  In  the  case  of  McLean  t. 
Webster.  4S  Kan.  S44,  26  Pac.  10,  and  Sboe- 
maker  t.  Brown,  10  Ean.  S83,  tbe  authority 
to  bring  suit  directly  against  the  heiis  la  ap- 
piurently  recognized,  bat  In  both  of  these  cases 
the  suits  were  brou^t  to  subject  the  real  es- 
tate left  by  tbe  decedent  to  the  payment  of 
the  debt,  and  In  neither  case  was  a  personal 
^dgment  against  the  heirs  asked  for.  Tbs 
Judgment  of  tbe  district  court  la  reversed, 
and  tbe  case  remanded  to  tbe  court  below, 
with  Instructions  to  raider  Judgment  tor  costs 
In  &vor  of  the  defendants  below  against  said 
Rohrbaogh.  All  tbe  Judges  eoucorrlng. 


BHITLLSBITBO  BANE  v.  BASTBBN 
KANSAS  BANKING  00.  et  aL 

U08HANN0N  BANKING  CO.  v.  WATSON 
(two  eatei). 

(Conrt  of  AK>ealB  of  Kansas,  Southern  I>q>art> 
meat,  B.  D.    Dec  4.  1S&5.) 

AssioiWBiiv  roB  BsmiFiT  of  CBBDiroas— Aonoir 
AOimaT  AssioNoR. 
A  creditor  may  maintain  an  action  upon 
the  original  claim  againat  an  asaignor  who  has 
made  an  afwigDmeiit  for  the  benefit  of  eredit- 
OTB.  which  is  still  open,  and  recover  a  personal 
jttdjcment  agaioBt  hun  for  the  amount  due.  not- 
withatanding  such  creditor  has  presented  a 
claim  agaiudt  the  estate  which  has  been  disal- 
lowed by  the  assignee,  and  from  which  said 
mliiw  of  the  assignee  an  appeal  is  p«>«"^'"g  in 
the  district  coorL 

(Syllabus  by  the  Court.) 

Error  from  district  court,  linn  coonty;  & 
H.  Allen,  Judge. 

Action  by  the  ShuUsbmrg  Bank  against 
the  Bafltmn  Kanaaa  Banking  Compajiy  and 
O.  P.  Watson,  and  two  actions  by  the  Mo- 
sburnon  Banking  Oompoay  against  O.  P. 


WatMD,  assignee.  Jodgment  for  defisnduita^ 
aod  fbtlntura  bdng  eEtor.  BeroEMd. 

PulBtrer  ft  Alexander,  for  ptatntURi  In  ei^ 
ror.  SaM.  D:  SonodiSy,  fbr  defei^aDti  In  ep- 
tor. 

COLE,  T.  These  three  cases  are  based  np> 
on  the  same  state  of  facts^  wens  tried  upon 
the  same  pleadings,  and,  by  a  stipulation  ii» 
this  courts  are  to  be  passed  upon  together. 
The  fiicta  are  that  the  plalntlSa  in  error 
Iwought  their  three  separata  actions  in  the 
district  court  of  Linn  county  against  the 
several  def  endauta  in  error  named  above,  to- 
gether with  otlier  parti es,  whose  rights  tiave 
been  finally  adjudicated,  and  are  not  changed 
ta^  any  action  which  may  be  taken  in  this 
court  These  actions  were  founded  apon 
three  several  promissory  notes,  whieh  had 
been  Indorsed  by  tiie  Eastern  Kansas  Bank- 
ing CJompany  to  the  plalntlfCs  In  ecror,  which 
actions  were  commenced  July  31,  ISAl.  Prior 
to  the  commencement  of  said  actions,  tlie 
Eastern  Kansas  Bauklag  Company  had  made 
an  assignment  for  the  benefit  of  its  creditors, 
under  the  statutes  of  this  state  In  such  case 
provided,  and  the  defendant  In  ecror  Watson 
bad  be«i  appointed  aa  the  assignee  of  said 
inscdvent  corpwatlon.  The  plalntlfCs  in  er- 
ror had  filed  before  said  assignee  their  claims, 
founded  npon  each  of  the  notes  sued  upon 
In  the  three  above^ntltled.  actions,  and  aalA 
assignee,  at  the  time  and  place  appointed  tt> 
bear  the  demands  of  ciedltora,  had  rejected 
each  of  said  claims,  and  refused  to  allow  tht 
same  aa  danands  against  the  assigned  estate. 
The  plaintiffs  bad  duly  excepted  to  such  de- 
cision of  such  assignee,  and  had  given  notice 
of  appeal  in  each  case,  and  duly  perfected 
the  same  to  the  district  court  of  Linn  county, 
where  said  appeals  were  pending  at  the  time 
tbe  anawers  were  filed.  The  defendanta  in 
error  filed  a  Joint  answer.  In  which  they  set 
up  the  facts  above  stated  with  regard  to  the 
aaslgnment.  and  prayed  that  these  said  ao- 
tions  be  abated  because  of  tbe  peudoicy  d 
the  appeals  in  the  district  court  of  lAaa 
county  taken  by  the  plaintiffs  in  error  from 
the  dedsion  of  the  assignee  disallowing  said 
demands  against  the  estate,  wh^^upon  plain- 
tlffii  in  eiror  filed  a  dttnurr^  to  each  of  sold 
answers,  which  were  by  the  court  oTermled^ 
and  the  plaintiffs  in  error,  not  desiring  to 
plead  further,  stood  upon  said  demiirrersy 
and.  toing  these  causes  here  fw  review. 

There  is  but  one  question  raised  in  these 
cases,  and  tliat  la,  where  an  asslgnsieut  has 
been  nxade  by  an  insolvent  debtor,  under  thfc 
statute,  for  the  ben^t  of  oeditora  in  gen- 
^1,  aod  clafms  have  been  filed  by  a  creditor 
before  soch  aadgnee,  whether  soch  action, 
prevents  tbe  maintenance  of  an  action  upon 
the  original  claim  against  the  debtor,  where 
13ie  aasigDment  is  still  open,  by  a  creditor 
who  baa  filed  such  claim  before  an  assignee. 
Thia  question  has  been  fully  settled  in  ttie 
casea  of  Umbocker  v.  Hlglnbotham,  63  San.; 
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69a,  35  Pac.  783,  and  Smith  t.  Hl^nbotham, 
53  Kan.  250,  36  Pac.  336.  The  only  differ- 
ence between  the  facta  In  the  cases  at  bar 
nad  In  the  cases  Just  cited  Is  that  In  the  cases 
decided  by  the  supreme  court  the  claims  bad 
been  allowed  by  the  assignee,  but  no  pay- 
tuont  had  been  made,  while  tn  these  cases  the 
<:Iaims  have  been  disallowed,  and  an  appeal 
is  pending.  This,  however,  as  will  be  seen  by 
the  language  quoted  below,  does  not  change 
the  principle  which  Is  announced  by  our  su- 
preme court.  In  the  case  of  Limbocker  t. 
Higinbotham,  supra,  Johnston,  J.,  In  deliver- 
ing the  opinion  of  the  court,  says:  "An  as- 
signment for  the  benefit  of  creditors  having 
been  made,  which  Is  still  open,  can  a  cred- 
itor, who  lias  presented,  and  had  allowed  in 
full;  a  claim  against  the  estate,  which  has 
Dot  been  paid,  maintain  an  action  upon  the 
original  claim  against  the  assignor?  No  pro- 
vision of  the  statute  relating  to  assignments 
which  would  preclude  or  suspend  the  right 
of  a  creditor  to  recover  a  personal  Judgment 
against  the  assignor  has  been  brought  to  our 
attention,  and  we  find  nothing  in  the  nature 
and  effect  of  such  proceedings  which  would 
sustain  such  a  claim.  The  act  of  assignment 
does  not  pay  the  debts,  nor  discharge  the 
assignor  from  liability  for  their  payment 
The  assignment  proceeding  is  in  the  nature 
of  a  proceeding  In  rem,  and  all  who  desire 
to  share  in  the  assigned  assets  must  conform 
to  the  procedure  prescribed  by  the  statute. 
The  adjudication  of  the  aseignee  Is  binding 
upon  the  Interests  of  every  person  whom- 
soever In  the  res  or  property  brought  within 
bis  Jurisdiction,  but  this  adjudication  Is  not 
peraooally  binding  on  the  assignor,  like  a 
judgment  In  personam,  and  is  not  enforce- 
able by  general  process.  Oar  statute,  unlike 
those  of  some  other  states,  does  not  provide 
that  the  assignment  of  property,  and  the  dis- 
tribution of  the  proceeds  among  the  cred- 
itors, shall  operate  as  a  discharge  of  the  as- 
signor from  further  liability.  The  debts  are 
<Sn\7  discharged  to  the  extent  that  the  funds 
derived  from  the  estate  are  distributed  pro 
rata  among  the  creditors.  If  he  subsequent- 
ly acquires  other  property,  or  if  he  possesses 
property  which  has  not  been  assigned,  no 
good  reason  Is  seen  why  a  creditor  may  not 
pursue  the  ordinary  remedies  in  obtaining 
satisfaction  from  such  property  for  the  un- 
paid debts.  •  •  •  The  effort  of  the  cred- 
itor to  receive  bis  pro  rata  share  of  an  estate 
assigned  for  the  benefit  of  all  should  not  pre- 
clude htm  from  converting  his  claim  into  a 
Judgment  against  the  assignor,  which  might 
at  once  become  a  lien  against  the  nnasslgned 
estate,  or  enforceable  by  execution  against 
It.  The  allowance  by  the  assignee  cannot  be 
so  tued,  and  Is  of  no  avail  to  him,  outside  of 
the  assignment  proceedings.  Section  21  of 
the  assignment  act  provides  for  adjusting 
and  allowing  demands  against  the  estate,  and 
the  only  penalty  prescribed  for  failing  to 
present  the  claim  of  a  debtor  to  the  assignee 
Is  that  he  shall  be  precluded  from  any  bene- 


fit of  the  estate.  Oen.  St  1889,  par.  302. 
There  Is  no  attempt  to  bar  the  plaintiff  froci 
maintaining  an  action  for  the  recovery  of  a 
personal  Judgment  against  the  debtor  upon 
the  original  claim,  nor  from  pursuing  the 
ordinary  remedies  afforded  by  the  law." 

From  the  views  above  expressed.  It  la  evi- 
dent that  the  district  court  committed  error 
In  overruling  the  demurrers  filed  tn  these 
cases,  and  It  Is  the  order  of  this  court  that 
the  Judgment  In  each  of  said  cases  be  revers- 
ed, and  the  causes  remanded,  with  instruc- 
tions to  the  district  court  of  lAan  county  to 
sustain  the  demurrer  in  each  ot  said  caoses. 
All  the  Justices  concurring. 


HADLBT  V.  ADSIT. 
(Court  of  Appeals  of  Kansas,  Soatbem  Depart- 
ment. B.  D.    Dec  4.  1895.) 
Ceattbl  Mortoaob  —  PBBTXRaiNO  Cbbditoh  — 

VAUDITr— FBADDCUNT  COHVBTAJICB. 

1.  A  debtw,  although  In  Mnbairassed  con- 
ditioD.  and  even  in  falluig  drcnnutances.  may 

prefer  one  of  his  creditors,  to  tfae  exclosloa  of 
other  creditors,  if  he  acts  In  good  faith  in  such 

E reference,  and  such  preference  may  be  made 
y  way  of  diattel  mortgage  on  so  mmih  of  his 
property  as  is  neceasary  to  secure  the  paymmt 
of  the  debt 

2.  A  creditor  may  take  a  chattel  mortgage 
to  secure  the  oayment  of  his  debt,  If  the  debt 

a  bona  fide  indebtedness,  and  taken  in  good 
faith  as  secarity.  the  mtirtgage  will  be  valid,  al- 
though the  effect  may  be  to  delay  and  entlrelr 
defeat  other  creditors  in  the  coUectlcm  of  ttieir 
debts  from  the  mortgagor. 

3.  Where  L.  was  indebted  to  H.  in  the  tram 
of  $450,  and,  to  secnre  such  indebtedness.  L. 
gives  a  chattel  mortgage  on  a  stock  of  groceries 
and  store  fixtures  of  the  value  of  $1,400.  and 
H.,  before  taking  possesaloD  of  the  mortgaged 
property,  learns  that  L.  is  indebted  on  said 
stock  of  groceries  and  fixtures  to  wholesale 
houses,  and  that  wholesale  merdianta  are  press- 
ing him  for  psyment,  and  he  has  no  other  i»oi>- 
eriy,  outside  of  such  stock  of  goods  and  fixtures, 
with  which  to  pay  his  creditors,  and  H.  then, 
with  full  knowledge  of  these  facts,  enters  into 
a  fraodnlent  combmation  with  L.  to  defrand  his 
creditors  and  prevent  them  from  securing  any 
part  of  their  debts  ont  of  the  surplus  of  the 
mortgaged  property,  and,  under  anch  fraadnlent 
arntngements.  takes  the  transfer  of  said  stocic 
of  goods,  fixtures,  and  all  book  aceonnts  due  to 
L.,  then  the  whole  transaction,  from  first  to 
last,  including  the  chattel  mortgage,  as  against 
creditors,  is  void;  and  the  transaction,  being 
tainted  with  fraud,  would  extrad  clear  throufrh. 
and  vitiate  the  title  to  the  goods  thns  acqnired. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Crawford  cotmty; 
8.  H.  Allen,  Judge. 

Action  by  M.  T.  Hadley  against  H.  F.  Adalt 
Judgm^t  for  defoidant  Plaintiff  brings  er- 
ror. Alfirmed. 

This  was  an  action  In  replevin  to  recover 
the  possession  of  a  ceiain  stock  of  groceries 
and  store  fixtures  situated  In  the  storeroom  for^ 
merly  occupied  by  J.  P.  Unthlcum,  a  retail 
grocery  dealer  In  the  dty  ot  Oirard,  Crawford 
county,  Kan.  Tfae  case  was  tried  by  ttie 
court  and  Jury.  Verdict  and  Judgment  for  de- 
fendant  Plaintiff  excepted,  and  tHlngs  tba 
case  to  this  court  for  its  determination. 
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Tbonuu  W.  Wells  &  Son,  for  plaintiff  in  er- 
m.  FnUer  &  Randolph  ud  B.  &  QaUiUII, 
tor  defendant  in  error. 

JOHNSON.  J.  On  the  IBth  day  of  May, 
1891,  M.  T.  Hadley  commenced  an  action  tn 
the  ^strict  court  of  Crawford  conuty,  In  re- 
plevin, to  recover  poBgoBBion  of  a  certain  stock 
of  groceries,  conalstiuff  of  all  kinds  of  grocer- 
ies osually  kept  In  a  retail  grocery  store,  to- 
gether with  the  store  fixtures,  which  had  been 
levied  upon  by  H.  F.  Adsit,  constable  of  the 
dty  of  Ohrard,  In  said  county.  The  stodc  and 
llxtores  had  been  levied  upon  by  said  con- 
■table  as  the  property  of  J.  P.  Llnthlcnm. 
The  goods  were  taken  by  the  aherlfl  under  the 
order  of  replevin,  and  delivered  to  Hadley. 
The  defendant,  Adslt,  filed  his  answer  to  the 
petition  of  the  plalntlfr,  denying  the  allega- 
tlons  of  the  petition,  and  upon  these  issues  the 
case  vnis  tried  before  the  court  and  jury,  and 
resulted  in  a  verdict  (or  the  defendant,  finding 
hte  interest  in  the  goods  to  be  $371.66;  and 
upon  this  verdict  the  court  rendered  judgment 
against  the  plaintiff,— that  he  Immediately  re- 
turn the  possession  of  the  goods  to  the  de- 
fendant, and,  U  the  goods  cannot  be  had,  the 
defendant  recover  of  and  from  the  plaintiff 
the  sum  of  $371.66  and  costs  of  snlt  The 
plaintiff  excepted,  and  l»lnss  the  cbm  to  this 
court  for  review. 

The  evidence  upon  the  trial  of  the  case 
shows:  That  Llnthlcum  formerly  owned  the 
stock  of  groceries  and  fixtures,  and  was  run- 
ning a  retail  grocery  store  In  Glrard,  Crawford 
county,  Kan.  That  he  had  borrowed  at  dif- 
ferent times  from  Hadley  to  the  aggregate 
amount  of  $400,  and  on  the  2d  day  of  May, 
1891.  he  and  his  wife  gave  Hadley  their  prom- 
issory note  for  the  sum.  of  $489.98,  due  one 
day  after  date.  And  Hadley  and  Hobbs  were 
also  sureties  for  Llnthlcum  to  the  First  Na- 
tional Bank  of  Glrard  for  $120,  and  to  secure 
Hadley  and  Hobbs  In  the  payment  of  these 
several  sums,  on  said  2d  day  of  May,  1891, 
Unthlcum  and  his  wife  executed  and  deliv- 
ered to  Hadley  and  Hobbs  a  chattd  mortgage 
on  the  stock  of  groceries  and  store  fixtures 
then  In  said  store.  The  chattel  mortgage  was 
on  the  same  day  filed  in  the  office  of  the  reg- 
ister of  deeds  of  Crawford  county.  At  that 
time  Unthlcum  was  indebted  In  several  small 
sums  to  wholesale  merchants  at  Ft.  Scott  and 
ICansas  City,  and  his  creditors  were  then  press- 
ing him  for  payment  of  these  bills,  or  that  be 
give  them  some  security  for  their  payment. 
That  representatives  of  several  of  the  whole- 
sale houses  came  to  Glrard  within  a  few 
hours  after  the  chattel  moi-tgage  was  placed  on 
file,  and  demanded  payment  of  their  bills,  or 
security  for  the  same.  That  on  the  evening 
of  the  Stb  of  May,  while  the  representatives 
of  these  wholesale  houses  were  clamoring  for 
payment,  or  security  for  the  payment,  of  tdlls 
due  and  soon  to  become  due,  Hadley  took  pos- 
sesston  of  the  store,  fixtures,  and  all  book 
«ccoontB  due  the  store,  and  with  full  knowl- 
edge that  Llnthlcum  was  Indebted  to  several 


wholesale  houses.  On  the  same  night  Hadley^ 
bought  the  entire  stock  of  groceries,  store  fix- 
tures, and  all  book  accounts  due  from  patrons 
of  the  store  to  Llnthlcum,  and.  In  considera- 
tion of  such  transaction,  returned  to  linthicnm 
his  note  that  was  secured  by  chattel  mort- 
gage, and  turned  over  to  him  a  pretended  deed 
for  a  quarter  section  of  land  In  Stone  county. 
Mo.,  purporting  to  be  executed  by  some  un- 
known party,  and  the  name  of  the  grantee  left 
blank.  On  the  6th  day  of  May,  1891,  sev- 
oal  snits  were  commenced  against  Llnthlciun, 
before  a  justice  of  the  peace,  by  wholesale 
merchants,  and  In  due  course  of  time  Judg- 
ments were  rendered  against  him  on  said 
claims  for  groceries  furnished  by  wholesale 
merchants^  and  executions  were  Issued  there- 
on and  placed  In  the  hands  of  Adslt,  consta- 
ble, for  execution,  and  he  levied  these  execu- 
tions on  the  stock  of  groceries  and  fixtures  in 
controversy;  and  for  the  recovery  of  the  poa- 
sesslon  of  these  groceries  and  fixtures  this  re- 
plevin suit  was  commenced,  the  plaintiff  claim- 
ing to  be  the  owner  of  the  goods  in  good 
(alth,  and  the  defendant  claiming  that  the 
chatty  mortgage  and  the  subsequent  transfer 
of  the  goods  were  with  Intent  to  defraud  the 
creditors  of  Unthlcum,  and  In  fraud  of  their 
rights,  and  the  plaintiff  was  knowingly  a  par- 
ty to  such  fraudulent  purpose  of  LintUcum. 
There  was  great  conflict  in  the  testimony  on 
the  trial  of  the  case.  Great  latitude  was  In- 
dulged In  on  both  sides  during  the  trial,— on 
the  one  hand,  to  show  that  the  transaction 
was  all  in  good  faith,  for  a  valid  existing  in- 
debtedness, and  without  any  knowledge  on  the 
part  of  the  plaintiff;  on  the  part  of  the  de- 
fendant, to  prove  the  relation  existing  between 
the  parties;  their  secret  dealings;  the  means 
of  knowledge  the  plaintiff  liad  of  the  debts 
owing  by  Llnthlcum  to  wholesale  mncbants; 
the  {wesence  of  rqjvesentatlves  of  wbtriesale 
bouses,  by  thdr  salesmoi  and  attcsmc;^;  ttit 
presence  of  plaintiff  In  the  store  while  ttM7 
were  there,  demanding  pay  or  security;  con- 
versations by  them  with  plaintiff;  his  state- 
ment and  promises  In  regard  to  second  mort- 
gages, and  his  refusal  to  allow  the  mortgagor 
to  give  a  second  mortgage,  and,  after  a  full 
knowledge  of  the  Indebtednw  of  the  mortga- 
gor, his  purcliase  of  the  entire  stock  of  gro- 
ceries, fixtures,  etc.  These  facts  were  all  be- 
fore the  jury  for  their  consideration,  and  U 
was  for  them  to  find,  under  all  the  evidence, 
whether  the  transactions  between  the  plaintiff 
and  Unthlcum  were  in  good  faltb,  and  for  the 
purpose  of  securing  an  honest  debt,  or  wheth- 
er the  whole  matter  was  tainted  with  fraud, 
within  tiie  knowledge  of  the  plaintiff.  The 
only  error  complained  of  on  the  trial  is  in  the 
instructions  of  the  court  to  the  jury.  Neith» 
party  requested  the  court  to  give  special  in- 
structions, and  the  court  gave  such  general  in- 
structions as  were  required  under  the  plead- 
ings and  the  evidence. 

The  first  proposition  set  out  in  plalntUTw 
brief  and  discussed  is  "(1)  that  3.  P.  Untlil- 
cum  had  a  right  to  prefer  and  secure  M.  T. 
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'B&Siey,  to  the  exchislon  of  all  the  rest  of 
bis  creditors."  ThlB  Is  true,  if  the  transac- 
aoa  of  Llnthlcnm  was  solely  for  the  honest 
(inrpoBe  of  sectirlng  the  plaintiff.  And  the 
plaintiff  also  had  the  right  to  take  the  se- 
curity srlren.  If  It  was  solely  for  the  pur- 
pose of  securtng  an  honest  Indebtedness  from 
Linthlcnm  to  himself.  But  if  done  for  the 
purpose  of  defrauding  the  credltoni  of  Lln- 
tblcum,  and  plaintiff  knew  of  the  purpose,  then 
he  would  not  be  protected  under  the  pre- 
tense of  secnrtng  his  own  debt  A  creditor 
may  take  a  mortgage  to  secure  the  payment 
•of  bis  debt,  If  the  debt  Is  a  bona  tide  Indebt- 
edness, and  taken  In  good  faith  as  security, 
although  it  may  bare  the  effect  to  delay  or 
entirely  defeat  other  creditors  in  the  collec- 
tion of  their  debts  from  the  mortgagor,  but 
the  transaction  must  be  free  from  fraud  on 
the  part  of  the  mortgagee.  In  the  case  of 
Am  T.  Horseman,  26  Kan.  413,  Valentine, 
J.,  delivering  the  opinion  of  the  court,,  says: 
"TTbe  debtcv  has  a  riglit,  eren  when  flnan- 
«lBny  embarrassed,— even  when  in  falling  clr- 
cmnstances,— to  prefer  one  creditor  oyer  an- 
other, If  he  choose  to  do  sa  This  Is  neces- 
aarOy  so,  for,  If  he  could  not  prefer  one  cred- 
itor over  another,  it  would  be  difficult  tot  him 
to  pay  any  creditor.  Of  course,  the  prefer- 
ared  creditor  must  act  In  good  faith,  and 
must  not  obtain  more  than  Is  honestly  and 
justly  due  fahn;  and,  if  he  does  so  act  in 
^ood  faith,  he  does  not  become  liable  to  any 
ether  creditor,  although  his  act,  with  tliat 
«f  the  debtor,  may  hare  the  effect  to  wholly 
defeat  the  collection  of  all  other  creditors' 
claims."  In  the  case  ot  Tootle,  Hosea  &  Co. 
T.  Coldwell,  30  Kan.  125,  1  Pac.  329,  Valen- 
tine, J.,  delivering  the  opinion  of  the  court, 
says:  **We  think  it  is  also  well  settled  In 
Kansas  that  a  debtor,  erven  in  falling  dr- 
■cumstances,  may  prefer  creditors,  If  the  same 
Is  done  In  good  faith;  and  this  not  only  In 
the  form  of  actual  payment  of  money  to  the 
particular  creditor  preferred,  but  also  in  the 
form  of  the  sale  or  appropriation  of  property, 
■«r  tbe  giving  of  chattel  mortgages  to  such 
•cratttors."  Bandall  t.  Shaw,  28  E^.  419; 
Avery  r.  Eastes,  18  Kan.  605;  Bishop  t. 
Jones,  28  Kan.  486.  ThB  particular  instruc- 
tion complained  of  reads:  '^t  Is  conceded 
that  the  defendant,  Adsit,  was  a  constable^ 
and  that  lie  held  ezecutions  amounting  in 
■  all  to  $371.60,  which  were  valid  as  against 
liinthlcnm;  but  the  plaintiff  claims  that 
lilnthlcnm  had  no  interest  in  tills  proper^, 
and,  consequently,  that  the  defendant  had  no 
right  whatever  to  levy  on  K.  Tbs  principal 
contention  in  this  case  is  as  to  whether  or 
not  the  transactions  between  the  plaintiff  and 
Xtnthlcom  were  fraudulent.  Tbe  defendant 
■claims  that  Uie  transactions  were  had  for 
the  purpose  of  defrauding  Linthlcnm's  cred- 
Iton,  and  that,  spedally,  tiie  arrangement 
iteatlfled  to  with  reference  to  the  exchange  of 
Unttilcnm's  IntereBt  in  this  stock  ta  goods 
tfor  the  Missouri  land  vras  fraudulent,  and 
made  for  tbe  purpose  of  placing  tbla  prop- 


erty beyond  the  reach  of  IJntlilctnn*B  cred- 
itors; and  upon  that  proposition  I  instruct 
you  ttiat  if  yon  find  from  the  evldeoee  that 
that  transaction  was  ftaudulent  u  between 
Hadley  and  Unfhictmi,  then  yon  must  And 
for  the  defendant**  We  ttiink  this  instruc- 
tion was  correct  under  the  evidence  and  the 
chattel  mortgage.  Hie  mortgage  shows  tht 
Indelitedness  to  be  $480,  and  also  states  tbe 
stock  of  goods  and  fixtures  are  of  the  value 
of  $1,400,  and  then,  in  the  transaction  of 
the  pretended  sale  of  the  stock  and  flxturcR, 
the  plabittfl  gets  the  store  accounts  of  Llnthl- 
cum,  which  were  not  Included  bt  the  mort- 
gage. The  amount  of  the  store  accounts  Is 
not  given  in  the  testtwony.  This  Instruc- 
tion .states  the  law  clearly  under  the  plead- 
ings, evidence,  and  claim  of  the  parties,  and 
leaves  the  determination  of  facts  to  tbe  jnry- 
It  la  also  claimed  that  the  court  erred  in 
the  following  Instruction  to  the  Jury:  "It  is 
the  duty  of  aD  men  to  act  uprightly  in  such 
transactions,  and  to  do  nothing  to  occasion  loss 
to  other  creditors  seeking  satisfaction  of  their 
claims.  If  Linthicnm,  In  this  case,  had 
property— had  an  interest— In  that  stock  ot 
goodst  it  was  tbe  duty  of  both  linthlcnm 
and  Hadley  to  leave  whatever  Interest  he 
had  where  it  could  be  reached  by  Llntbicum's 
creditors,  and  to  do  nothing  which  would 
tend  to  defeat  them  in  their  legitimate  efforts 
to  collect  their  claims;  and,  If  they  did  any- 
thing for  the  purpose  of  defeating  the  fair 
and  legitimate  efforts  of  the  creditors  to  col- 
lect their  claims,  it  would  render  this  trans- 
action void  entirely  as  against  the  defendant 
Hadley,  on  the  other  hand,  had  a  perfect  ri^t 
to  secure  himself,  if  yon  find  that  be  bad 
a  valid  Indebtedness.  It  was  his  right  and 
privilege  to  be  diligent  and  to  first  secure 
himself;  and  Llnthlcnm  bad  a  perfect  right 
to  secure  Hadl^,  tf  be  owed  Hadley  a  debt 
If  be  owed  Hadley  a  debt  be  had  a  perfect 
right  to  secure  falm  In  preference  to  any  of 
his  other  creditors;  and  It  yon  find  from 
this  testimony  that  be  did  in  fact  owe  Bad- 
ley,  and  tbat  the  mortgage  be  gave  to  Bad- 
ley  was  to  secure  a  bona  fide  Indebtedness, 
then  that  transaction  would  be  valid.  But  If 
you  find,  furthermore,  tiiat  after  having  tib- 
tained  security  for  his  claim,  that  he  then 
went  further,  and  altered  Into  a  transactkm 
with  Lintbicnm  fmr  tbe  pnipose  of  pladng 
this  property  beyond  tbe  readi  of  Unthl- 
cum*s  credltoni,  and  depriving  tbem  of  what- 
ever surplus  there  might  be  over  and  above 
bis  mortgage,  thai  the  whole  traxuactlon, 
from  first  to  last  bududlng  tbe  ^ttel  mort- 
gage, would  be  void,  and  Badlc^'  wonld  have 
no  rights  as  against  those  creditors;  and,  ff 
the  transaction  Is  tainted  wttb  fraud  at  aQ. 
tbe  taint  extends  dear  through,  and  vitiates 
entirely  his  title.**  Hie  dalm  is  that  Bad- 
ley's  title,  up  to  the  time  be  took  actual  pos- 
se seion.  Is  not  questioned,  and  be  certainly 
had  a  good  title  then.  Hadle^s  title  was 
questioned  tbronghout  the  axOn  transaction. 
Tbe  cross-examination  of  the  plaintiff  hy  de- 
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fendant  ms  on  the  theory  that  blB  claim 
"was  a  sham,  and  a  mere  pretense  to  get  the 
stodk  of  grocerleB  and  flxtnrea  oat  of  tbe 
reach  of  Lbithlcam'e  creditoiv,  for  the  pnr- 
pose  of  defrauding  them  In  tbe  collection  of 
ttaelr  debts,  'nie  whole  tianaaction  between 
Llnttalcnm  and  Sbdley  was  a  shadowy  af- 
fair,—one  that  was  calcnlated  to  raise  a  sus- 
picion that  the  transaction  was  questionable. 
The  chattel  mortgage  was  taken  and  placed 
on  file  three  days  before  the  clerk  In  the 
store  was  Informed  of  It,  and,  when  the  r^ 
resentatlTes  of  wholesale  houses  began  to 
press  for  payment  or  security,  the  parties  to 
this  mortgage  began  to  oQulTocate,  hesitate, 
and  make  different  represeotatlona  In  relation 
to  the  amount  due  from  Untblcnm  to  Hadl^, 
and  itotntiff*0  conduct  In  refusing  to  allow 
the  giving  of  a  second  mortgage  on  the  stock; 
and  then,  while  creditors  were  In  and  about 
the  store,  the  plaintiff  and  Unthtcnm,  with 
their  attorneys,  met  together  In  the  night- 
time, and  then,  by  what  was  termed  an  *^b- 
«olute  sale,"  all  tbe  Bto<A;>  ftztures,  and  book 
account^,  were  transferred  hy  lilnthlcnm  to 
Eladley.  We  Hilnk  that,  If  this  transfer  was 
for  theipnrpose  of  defrauding  the  creditors 
of  Unthtemn,  It  tinted  the  entire  transac- 
tion with  fraud,  from  Ita  inception.  If  the 
plaintiff  acted  wtth  a  fraudulent  purpose  In 
tbe  final  purchase  of  this  stock  and  fixtures, 
It  destnored  all  the  acts  of  good  faith  that 
may  bare  preceded.  It  was  his  duty.  In  tak- 
ing the  mortgage  and  possession  under  It, 
after  be  became  aware  of  the  pressing  de*. 
znands  of  wholesale  houses  for  payment  from 
the  mortgagor,  to  act  In  all  subsequent  mat- 
ters In  good  ftdth  towards  the  creditors  of 
Llnttalcnm;  and.  If  he  entered  Into  any 
scheme  thereafter  to  prevent  the  creditors 
from  receiving  the  8uii>lus  over  and  above 
the  payment  of  his  claim,  it  would  be  a  fraud 
from  Its  Inception.  We  think  this  Inatruc- 
tkm  was  correct,  under  the  evidence  hi  this 
case.  The  whole  question  of  the  purpose  and 
intent  of  the  parties  to  the  chattel  mortgage, 
taking  poflsesslon  of  the  stot^,  transfer  of 
the  stock  of  groceries,  flzturcs,  and  book  ac- 
countB,  was  fairly  submitted  to  the  }nry  mi- 
ller the  evidence,  and  proper  Instructions  of 
the  court,  and  the  verdict  of  the  }ury  Is  sup- 
ported by  tbe  evldraice.  The  judgment  of 
the  district  court  Is  affirmed.  All  the  judges 
concmrlnfa 


BTJTLBS  T.  COOPER  «t  aL 

<OoiBt  of  Ameali  of  Kansas,  Sonthem  D^tart- 
muit,  B.  D.   Dee.  4,  1895.) 

GaoBs>BxA]nsAnoir->Bvn)aiTaB—  GfntvEBSAnom. 

1.  In  the  moss  auniiiilnatlon  of  a  wttaess, 
the  party  most  conflna  the  examination  to  facts 
and  circumstances  connected  with  the  matters 
stated  in  his  direct  examlnntion;  and  a  witness 
«annot  be  cross-eaamlned  on  collateral  or  Irrele- 
vant Blatters  for  the  pnrpose  of  afterwards  dk- 
proving  his  statements  by  other  evidenes  to  dls- 
cretlH  nis  testlmoiiy. 


2.  It  Is  error  for  the  court  to  permit  a  wit- 
ness to  detail  In  evidence  a  conversation  be- 
tween himself  and  another  person,  not  a  pert? 
to  the  soi^  and  not  in  the  presence  of  the  pec- 
son  against  whose  Interest  the  statMnenta  mn 
made. 

(Byllabos  by  the  Court) 

Error  from  district  court,  Montgomery  eono- 
ty;  J.  D.  HcOue,  Judge. 

Action  by  Blarla  S.  Butter  against  J.  R 
Cooper  and  another,  and  pl^tlfl  btlnga  a- 
ror.  Beversed. 

This  was  an  action  In  r^levln,  commenced 
Maria  S.  Butler,  to  Eeoorer  possesaloa  at 
two  horses,  one  buggy,  and  one  double  aot 
of  ha  roam,  which  had  bees  taken  on  execu- 
tion by  J.  B.  Cooper,  constable,  on  a  Judgment 
rendered  by  a  Justice  of  the  peace  of  Mont- 
gomery county,  Kan.,  In  an  action  of  niomaa 
H.  Standford  against  William  Butier.  Trial 
by  the  court  and  Jury.  Verdict  aiid  finding 
that  defeidant  did  not  wrongfully  detain  two 
bneea,  and  tbat  defendant's  Intmat  In  the 
hOTses  was  9100.2^  and  the  farther  find- 
ing that  the  plaintiff  was  the  owner  of  the 
buggy  and  hainesa,  and  that  they  were  wrong- 
fully detained  by  the  defendant;  and,  iqKni 
the  verdict  of  the  Jnry,  the  eonrt  rendered 
Judgment  that  tbe  plaintiff  tetom  tbe  horses 
to  tbe  defendant,  and.  If  return  could  not  be 
had,  then  that  the  defendant  have  and  xecover 
of  tbe  plaintiff  the  sum  ot  $168.21,  the  value 
of  hla  Interest  In  said  bocaee,  and  also  bis 
costs  of  suit  To  tbe  verdict  of  the  Jury 
and  Judgment  of  tbe  court,  tbe  plaintiff  ex- 
cepted, and  brings  tbe  case  to  this  court  for 
review. 

Joseph  Chandler,  for  plahitlff  In  enoc  T. 
H.  Standf ord,  for  defendants  In  error. 

JOHNSON,  P.  J.  (after  stating  tbe  fbct«). 
This  was  an  action  In  replevta  to  recover 
possession  of  two  horses,  one  two-horse  bog- 
gy, and  one  set  of  double  buggy  hameas,  aU 
of  the  value  of  $325,  commenced  by  Maria  8. 
Buaer  against  J.  B.  Cooper  and  M.  L.  Oonley 
In  the  district  court  of  Montgomery  -coonty. 
The  petition  the  plaintiff  alleged  that  she 
was  the  owner  of  the  property,  and  entitled 
to  the  Immediate  possession  of  the  same;  tiiat 
It  was  wrongful^  detained  from  her  b7  de- 
f  aidants.  Upon  filing  tbe  necessary  aflldavit, 
and  executing  an  undertaking  hi  replevin,  an 
order  of  delivery  was  Issued,  and  the  prop- 
erty taken  under  the  order  of  delivery,  and 
delivered  to  the  plaintiff.  The  defOndant  M. 
L.  Conley  filed  bis  separate  answer,  disclaim- 
ing any  Interest  In  the  pn^ierty,  and  denying 
that  be  detained  tbe  property,  or  tiiat  he  had 
ever  had  It  In  hla  possession.  Tbe  defendant  J. 
B.  Cooper  filed  bis  separate  answer,  containing 
a  general  denial  of  the  all^ntions  In  the  peti- 
tion of  tbe  [dalntlff,  «acept  the  nUoe  <A  the 
property,  and  tiie  allegation  that  be  reused 
to  deliver  the  possession  of  the  property  to 
the  plaintiff.  There  was  a  second  defense,  bj 
way  of  afDrmatlve  relief,  set  up  br  this  de- 
fendant, which  Is  uunecensary  to  rete  to  ta 
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this  case,  as  there  waa  no  erldence  tending 
to  prove  the  same,  and  no  finding  made  there- 
on. The  case  was  tried  before  the  court  and 
jury  on  these  iomes,  and  resulted  hi  a  ver- 
dict finding  that  the  defendant  did  not  wnmg- 
fullf  detain  the  hones  described  In  plalnturs 
petition,  and  a  finding  that  the  defendant's 
hiterest  In  said  horses  was  $169.24,  and  a 
further  finding  that  at  the  commencement  of 
the  action  the  plahitlfl  was  the  owner  of  the 
buggy  and  harness  described  In  her  petition, 
and  entitled  to  the  immediate  possession  of 
the  same,  and  that  the  same  was  wrongfolly 
detained  from  her  by  the  defendant;  and 
thereupon  the  court  rendered  a  Judgment 
against  the  plaintiff  for  the  return  of  the  hon- 
es to  the  defendant,  or,  In  case  a  return  could 
not  be  had,  that  the  said  defendant  have  and 
recover  Judgment  against  her  for  the  sum  of 
9159.2^  the  value  of  defendant's  Interest,  and 
all  the  costs  of  said  suit.  To  the  verdict 
and  Judgment  the  plaintiff  below  excepted, 
and  made  a  case,  and  brings  the  matter  to 
this  court  for  review. 

On  the  trial  of  the  case,  Cooper  sought  to 
Justify  his  possession  of  the  property  by  virtue 
of  a  certain  execution  Issued  out  of  the  court 
of  a  justice  of  the  peace  in  Montgomery  coun- 
ty, Kan.,  and  directed  to  him  as  constable,  hi 
a  case  wherein  T.  H.  Standford  was  plaintiff, 
and  William  Butler,  the  husband  of  the  plain- 
tiff, was  defendant,  and  that  he  seized  the 
property,  and  holds  It  for  the  satisfaction  of 
such  execution.  During  the  trial  of  the  case, 
William  Butler  was  sworn  and  examined  as 
a  witness  on  behalf  of  the  plaintiff  so  far  as 
he  acted  as  her  agent  In  making  demand  of 
the  defendant  for  the  possession  of  the  prop- 
erty after  it  was  taken  under  execution,  and 
the  bringing  of  said  suit  On  tbe  cross-ex- 
amination of  this  witness,  the  defendant 
sought  to  prove  by  him  a  certain  conversa- 
tion had  between  him  and  one  T.  H.  Stand- 
ford  at  Tyroo,  Montgomery  county.  In  rela- 
tion to  what  this  witness  had  stated  to  Stand- 
ford  in  relation  to  his  property.  This  evi- 
dence was  objected  to  on  part  of  the  plaintiff, 
for  the  reason  that  It  was  incompetent,  and 
not  proper  cross-examination  of  the  witness, 
and  the  plaintiff  was  not  bound  by  any  state- 
ment made  In  relation  to  it  The  court  over- 
ruled the  objection,  and  directed  the  witness 
to  answer  the  question,  and  to  give  evidence 
in  ration  to  such  conversation,  and  the  plain- 
tiff excepted  to  the  ruling  of  the  court,  and  the 
witness  answered  the  several  questions  pro- 
pounded to  him  In  relation  to  such  conversa- 
tion; and  afterwards,  when  the  plaintiff  had 
/offered  all  of  her  evidence,  and  rested  her 
case,  and  the  defendant  was  introducing  his 
evidence  in  defense,  the  defendant  called 
Standford,  and  he  was  sworn  and  examined 
as  a  witness  for  the  defense,  and  In  his  ex- 
amination counsel  for  the  defense  sought  to 
prove  by  him  the  statements  made  by  Wil- 
liam Butler  at  Tyron,  Montgomery  county.  In 
relation  to  his  property.  The  plaintiff  object- 
ed to  the  introduction  In  evidence  of  the  state- 


ments of  said  William  Bntlw  not  made  In  her 
presence,  as  the  same  was  not  competent,  and 
could  not  bind  her.  The  court  overruled  the 
objection,  for  the  reason  that  tbe  evidence  is 
ptopet,  and  tor  tbe  purpose  of  affecting  tbe 
credibility  of  the  witness  William  Butler. 
The  evidence  disclosed  the  fact  that  Stand- 
ford was  an  attorney  practicing  his  profes- 
sion In  Montgomery  county,  Kan.,  and  that 
William  Butler  was  then  being  prosecuted 
for  bringing  Southern  cattle  into  Kansas,  and 
Standford  was  employed  as  his  attorney  to  de- 
fend him  against  the  charge,  and  tbe  convert 
satlon  between  Butler  and  Standford  at  Ty- 
ron, Montgomery  county,  was  in  relation  to 
the  ability  oi  Butler  to  pay  Standford  for  bis 
serrlces  In  the  defense  of  such  charge. 

We  think  the  court  erred  in  permitting  the 
defendant  to  give  in  evidence,  on  the  cross- 
examination  of  plaintiff's  witness,  what  state- 
ments he  made  In  relation  to  his  property, 
while  he  bad  not  testified  In  his  examination 
In  chief  anything  In  relation  to  the  ownerslilp 
of  the  plaintiff  to  his  property  or  to  any  other 
property.  He  had  only  testified  as  to  the  de- 
mand made  on  the  defendants  for  tfie  posses- 
sion of  this  property,  and  as  to  thetbrlnging 
of  this  suit.  This  evidence  was  not  permissi- 
ble In  the  cross-examination  of  the  witness. 
In  the  case  of  Railroad  Co.  v.  Stlmpson,  14 
Pet  461,  Story,  J.,  delivering  the  opinion  at 
the  court  says;  'Hiat  a  party  baa  no  right 
to  cross-examine  any  witness  except  as  to 
fftcts  and  circumstances  connected  with  tbe 
matter  stated  In  his  direct  examination-" 
This  Is  the  well-established  rule  in  the  cross- 
examination  of  witnesses.  The  court  also  er- 
red In  permitting  the  defendant  to  give  In  evi- 
dence the  conversation  between  Bntler  and 
Standford  at  Tyron,  Montgomery  county, 
Kan.  It  Is  a  well-settled  rule  that  a  witness 
cannot  be  cross-examined  as  to  facts  which 
are  inc(»npetBnt,  collateral,  or  Irrelevant  to  the 
issue,  merely  for  the  purpose  of  contradicting 
him  by  other  evidence.  When  a  party,  on  the 
crras-examlnatlon  of  a  witness,  puts  questions 
to  him  that  are  collateral  or  irrdevant  to  the 
issue,  he  makes  the  witness  bis  own,  and  he 
has  no  right  to  contradict  them  by  other  tes- 
timony, but  the  statements  of  the  witness  in 
answer  to  such  questions  are  conclusive 
against  him. 

After  the  defendant  had  offered  all  of  his 
evidence,  and  rested  his  case,  the  plaintiff 
called  William  Bntler  in  rebuttal,  for  the  pur- 
pose of  disproving  the  testimony  of  Stand- 
ford respecting  the  conversation  between  him 
and  Standford  at  Tyron,  and  put  to  blm  the 
necessary  questions  for  that  purpose;  and  the 
defendant  objected  to  the  evidence,  and  the 
court  sustained  the  objection,  and  this  Is  al- 
leged as  error.  We  think  the  oror  consisted 
in  [>ermltting  the  evidence  of  Standford  in  the 
first  place;  that  such  error  could  not  be  cured 
by  allowing  the  party  to  merely  disprove  what 
the  witness  had  already  testified  to.  It  was 
not  competent  to  allow  an  issue  to  be  made 
between  these  two  witnesses  respecting  an 
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Incompet^  matter  about  a  conversation  be- 
tween Butler  and  hie  attoni^  while  convers- 
ing about  matters  pertalnlns  to  the  salt  then 
pending,  In  wfaldi  Bntler  was  defendant  and 
Standford  was  his  attorn^. 

It  Is  insisted  by  plaintiff  that  the  court  er- 
red In  instructions  given  to  the  Smy.  We  liave 
examined  the  instructions  of  the  court  to  the 
Jury,  and  do  not  think,  taken  altogether,  they 
are  subject  to  the  criticism  sought  to  be  placed 
upon  them.  The  Inatructloas,  as  a  whole,  or) 
fair,  and  give  the  jury  the  law  as  clearly  and 
fairly  as  the  evidence  and  circumstances  of 
this  case  warrant 

For  the  errors  iKtoted  oat  in  this  oBiuixakf 
the  Judgment  of  the  district  court  is  reversed, 
and  the  case  remanded,  with  direction  to  set 
aside  the  verdict  of  the  Jury,  and  grant  a  new 
trial.   All  the  Judges  concmring. 


HAWLBY  V.  SMEIDING. 
(Oourt  of  Appeals  of  Kanaas,  Soathem  Depart- 
ment. B.  D.    Dec.  4.  1886.) 

OOSVBTANOK  IN  F&AUD  OF  PubOHASBR'S  CBBDrTOSS 
— TlTLB  TaEBX  IH  BtBANOER  —  CONCLDBlVa- 

HEss  or  Died — Ehowledqb  or  Aobmt. 

1.  Where  the  pnrehaaer  of  a  tract  of  land 
who  is  in  debt  has  the  grantor,  when  paid  the 
consideration,  execute  a  deed  of  general  war- 
ranty to  a  third  person,  and  the  purchaser  has 
the  deed  so  made  to  hinder  and  delay  his  credit- 
ors, the  deed  is  binding  between  the  parties,  and 
said  real  estate  is  subject  to  the  lien  of  a  Judg- 
ment rendered  prior  to  the  execution  of  such  a 
conveyance  against  a  person  to  whom  sneh  con- 
veMDce  is  made.  Held,  farther,  that  snch  lien 
is  BDperior  to  that  of  a  mortgage  executed  at 
the  same  time  as  the  deed,  where  the  mortgagee 
had  knowledge  of  the  nrandnlent  purpose  of 
tile  purchaser  in  having  the  land  so  conveyed. 

2.  Where  a  transaction  is  carried  on  and 
cmsnmrnated  by  one  person,  acting  as  the  agent 
for  another  person,  irhatever  comes  to  the 
knowledge  of  the  agent,  pending  the  transac- 
tion, must  be  presumed  to  come  to  the  knowl- 
edge of  the  principal,  and  snch  principal  Is 
bound  ^  the  agenrs  knowledge. 

3.  The  case  of  Harrison  v.  Andrews,  18 
Kan.  BSD,  dtseussed,  and  distinguished  from  this 


(Syllabns  by  the  Oonrt) 

Hrror  from  district  court.  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  H.  B.  Smelding  against  Edgar 
Hawley  and  others.  There  was  a  judgment 
for  plalntlfl,  and  defendant  Hawley  brings 
«nr.  Reversed. 

J.  W.  DefOrd  and  W.  A.  Deford,  for  plain- 
tiff in  error.  Wm.  H.  Clark,  for  defendant 
In  «Tor. 

OOLB,  J.  H.  B.  Smelding  brought  an  ac- 
tion in  the  district  court  of  Franklin  county 
to  fbredose  a  mortgage  made  by  Ohaxles 
Yandnsen  and  wife  upon  a  certain  piece  of 
real  estate  situated  In  said  county.  The 
plaintiff  In  error,  Bdgar  Hawley,  flled  an  an- 
nrar,  setting  np  the  rendition  of  a  certain 
Judgment  In  hta  favor  and  against  Yandnsen; 
and  the  plaintiff  bdow,  Smelding,  replied, 
alleging,  in  snbstanc^  that  Yandnsen  was 


not  the  owner  of  the  land  In  qaestlon,  and 
had  no  Interest  whatever  In  the  same,  al- 
though tlw  title  a^^eared  In  him  at  the  time 
the  mortgage  vras  made,  and  detailed  the 
facts  upon  wtilch  snch  claim  was  made, 
which  will  m<»e  fully  aK>ear  later  In  this 
opinion.  The  cause  was  tried  to  the  court, 
who  made  certain  special  findings  of  fact 
and  conclusions  of  law,  from  which  the 
plaintiff  In  error,  Hawley,  brings  the  case 
here  for  review.  The  only  question  to  which 
our  attention  U  directed  to  that  the  conclu- 
sions of  law  found  by  the  court  are  not  sup- 
ported by  the  findings  of  ftwt  The  court 
found  the  fftcts  In  substance  as  follows: 
That  on  Bfarch  2,  18S8,  Hawley  recovered  a 
Judgment  In  the  district  court  of  Franklin 
county  against  the  defendant  Charles  Yan- 
dnsen for  V19G.12  damages,  and  $60  costs, 
which  judgment  remained  In  full  force  and 
unsatisfied,  lliat  on  November  12, 188B,  one 
Watkins  was  ownw  of  the  real  estate  de- 
scribed in  the  petition,  and  on  that  date  said 
Watkins  made  a  trade  with  F.  B.  Crane, 
whereby  Crane  delivered  to  blm  a  stock  of 
merchandise,  and  he  (Watkins)  executed  and 
d^vered  to  Crane  a  deed  for  said  real  es- 
tate, complete  except  as  to  the  grantee^  tlie 
name  of  which,  at  Crane's  request,  was  left 
blank.  That  juior  to  said  date  a  judgment 
for  $1,4G1.S0  and  costs  had  l>een  rendwed  In 
the  district  court  of  Franklin  county  against 
said  Crane,  which  was  still  in  full  force  and 
effect,  but  that  Crane  had  caused  proceed- 
ings in  emw  to  be  prosecuted  In  the  supreme 
court,  and  bad  filed  a  supwsedeas  bond  to 
Btxy  execution  upon  such  Judgment  That 
Oran^  desiring  and  Intmdlng  to  negotlato  a 
loan  upon  said  real  estate,  and  believing  that 
If  the  title  should  appear  in  his  name  he 
would  be  unable  to  do  so,  caused  said  deed 
to  be  delivered  to  him  bUmk  as  to  the  gran- 
tea  Tliat  on  Decnnber  28;  1889,  said  Crane 
applied  to  U.  B£.  Beachy,  who  vras  plaintiff's 
agent,  for  a  loan  of  $1,000  on  said  real  es- 
tate, and  In  the  presence  ot  Beachy  and  of 
Charies  Yandnsen  tlw  name  of  said  Yan- 
dnsen was  inserted  as  grantee  in  said  deed, 
and  a  mortgage  for  91,000;  to  secure  a  note 
for  a  Ilka  amount,  was  executed  by  Yandn- 
sen and  wife  upon  ssid  real  estete  to  plain- 
tiff, as  mortgage^  and  ddivered  to  Beachy, 
who  thoenpon  paid  Crane  said  $1,000^  and 
Yandnsen  and  wife  made  and  delivered  theb: 
deed  of  conveyance  for  said  real  estate  to 
Crane;  the  writing  of  Yasdusen's  name  as 
grantee  in  said  deed,  the  execution  and  de- 
livery of  said  note  and  mortgage  to  tho 
philntiff,  and  of  said  deed  to  Crane  by  Yan- 
dnsen and  wife,  and  the  payment  of  the 
$1«000  to  Crane  b^ng  slmultaiwons  acts. 
Yandnsm  and  wife  had  no  interest  In  s^d 
real  estete^  or  In  the  loan  so  negotiated,  ex- 
cept that  they  took  the  title  as  an  accommo- 
dation to  Crane,  that  he  might  negotiate  and 
obtain  said  loan,  all  of  which  said  Beachy 
well  knew.  Said  Beachy  also  had  actual 
knowledge  of  the  existence  of  the  Jodgment 
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against  Orane,  anfl  that  the  Utle  "Wfw  so  made 
through  VanduBen  to  avoid  tiie  Iten  thereof. 
No  writing  was  ever  made,  concerning  said 
real  estate,  between  Orane  and  Vandusen, 
except  the  execatlon  of  the  papers  as  herein 
stated.  That  Hawley  had  issued  two  execu- 
tions on  his  judgment,  and  levied  the  same 
on  the  real  estate  In  question,  but  the  same 
were  returned,  "Unsold  tor  want  of  bidders," 
and  said  court  had  made  an  order  for  a  new 
appruisal  of  eaid  land.  From  these  flndlnga 
of  fact  the  court  made  the  following  conem- 
sions  of  law,  In  substance:  That  as  Tandn- 
sen  never  owned  the  real  estate  in  question, 
and  had  no  Interest  therein,  Hawley's  Judg- 
ment never  became  a  lien  thereon,  and  be 
can  take  nothing  in  this  action  by  or  through 
such  Judgment  The  lien  of  Smeidlng  under 
bis  mortgage,  as  established  and  merged  In 
the  judgment  therein  rendered,  was  held  to 
be  a  first  and  prior  lien  apon  said  real  es- 
tate, and  Hawley  vna  held  to  have  no  lien 
whatever. 

Did  the  court  commit  error  In  Its  cmicIu- 
slons  of  law?  Gen.  St  1889,  par.  71G4,  pi-o- 
vldes:  "When  a  conveyance  for  a  valuable 
consideration  is  made  to  one  person  and  tbe 
-consideration  therefor  paid  by  another  no 
use  or  trust  shall  result  in  favor  of  the  lat- 
ter; but  the  title  shall  vest  In  tbe  former, 
subject  to  the  provisions  of  the  next  two 
«ecUon8."  Under  this  paragraph,  the  mo- 
ment the  name  of  Tandusen  was  Inserted  in 
-the  deed  in  queetlon  the  title  to  the  real  es- 
tate thereby  conveyed  vested  in  Vandusen, 
unless  the  transactlou  was  one  coming  with- 
in the  provisions  of  either  paragraph  7165 
■or  7166  of  said  statute.  Paragraph  7165  pro- 
vides. In  substance,  that  every  such  cotivey- 
-ance  shall  be  presumed  fraudulent  against 
the  creditors  of  a  person  paying  the  consid- 
eration, and  unless  such  fraudulent  intemt 
Is  disproved  a  trust  reaulte  In  favor  of  such 
•creditors.  Pan^niph  7166  provides  as  fol- 
lows, so  far  as  It  Is  of  importance  in  this 
■case:  "The  provisions  of  tbe  section  nert 
i)efore  the  last  shall  not  extend  to  cases 
*  *  *  where  It  shall  be  made  to  appear 
that  by  agreement,  and  without  any  fraudu- 
lent Intent,  the  party  to  whom  tbe  convey- 
ance is  made,  or  In  whom  the  title  shall 
rest,  was  to  hold  tbe  land,  or  some  Interest 
therein.  In  trust  for  the  party  paying  the 
purchase  money,  or  some  part  thereof."  Un- 
4er  the  findings  of  fact  In  this  case,  la  what 
position  are  the  parties  to  this  transaction? 
As  between  Crane  and  Vandusen,  when  the 
■deed  was  made,  the  title  to  the  real  estate 
In  question  vested  absolutely  In  Vandusen. 
The  only  persons  who  might  interpose,  as 
■against  this  title,  were  the  creditors  of 
■Crane,  as  to  whom  the  conveyance,  under 
tbe  findings  of  fact,  was  fraudulent,  be- 
cause it  was  made  for  the  purpose  of  wlth- 
'lioldlng  the  land  from  the  lien  of  the  judg- 
ment creditors  of  Crane,  and  therefore  was 
oot  within  the  exception  stated  In  either 
paragraph  7105  or  71G6  of  the  statutes. 


Now,  what  wtm  tbo  portion  of  Bineldlng 
in  this  traosactlonT  It  is  undisputed  that 
Beachy  was  the  agent  of  Smeidlng,  and  is 
so  found  by  tbe  court  The  court  further 
finds  that  Beachy  knew  that  the  title  to  tbe 
real  estate  In  question  was  made  through 
Vandusen  to  avoid  tbe  lien  of  tbe  judgment 
against  Orane,  of  which  judgment  be 
(Beacby)  had  actual  knowledge.  The  luiowl- 
edge  of  an  agent  must  be  presumed  to  be 
tbe  knowledge  of  tbe  principal,  and  the  prin- 
cipal Is  bound  by  such  knowledge  In  the 
transaction  in  which  tbe  agent  Is  acting  for 
him.  Smeidlng,  therefore,  had  knowledge  of 
■the  fact  that  title  to  the  real  estate  had 
been  made  to  his  grantor  (Vandnsen)  with  a 
fraudulent  Intent,  and  he  now  seeks  the  In- 
terference of  a  court  of  equity  to  TcUere 
him  from  the  results  of  a  fraud  to  which  he 
was  a  party. ,  He  who  comes  Into  a  court  of 
equity  asking  for  relief  must  appear  with 
clean  hands;  otherwise,  the  court  will  not 
relieve  him.  We  are  of  tbe  opinion  that  thli 
ease  Is  cl»rly  within  the  rule  laid  down  In 
WeathetOwe  v.  Cockrell.  44  Kan.  3S0.  24 
Pac.  417.  In  that  case  a  father,  who  paM 
the  consideration,  for  a  piece  of  land,  bad 
the  deed  executed  to  his  sons  for  the  pur- 
pose of  defrauding  his  creditors,  and  tbe 
sons  conveyed  said  land  to  one  William 
Cockrell,  who  had  actual  personal  knowl- 
edge of  the  claim  of  the  father  to  tbe  land 
in  question.  Cockrell  conveyed  tbe  land  to 
his  brother,  and  the  evid«ice  dlsclmed  that 
William  Cockrell  was  the  agent,  partus,  or 
both,  of  such  brother.  In  an  action  brought 
by  the  father  to  compel  the  ctmveyance  of 
said  laud  to  him,  the  court  refused  to  com- 
pel the  same,  and,  proceedings  in  error  hav- 
ing been  prosecuted  in  tbe  supreme  court, 
the  position  of  tbe  low^  court  was  sustained. 
Horton,  C.  in  delivolng  the  i^lidoD  of 
the  court,  quotes  tbe  following  from  Bmnii, 
Fraud.  Conv.  44S:  "A  conspiracy  to  defraud 
creditors  is  an  offense  against  good  morals, 
common  honesty,  and  sound  public  policy, 
for  it  is  a  let  and  hindrance  to  tbe  due 
course  and  execution  of  law  and  jnstloe,  and 
tends  to  overthrow  all  true  and  plain  deal- 
ing, bargaining,  and  cbevlsance  betweoi 
man  and  man,  without  which  no  oommon- 
wealtb  or  civil  society  can  be  mainlined  «r 
continued."  If  this  rule  ought  to  be  applied 
in  a  case  where  a  party  sought  to  avoid  a 
possible  lien,  as  In  Uie  Weatherbee  Case,  It 
certainly  must  be  where,  as  In  this  case,  the 
whole  transfer  was  made  with  the  sole  pur- 
pose of  defeating  the  rights  of  partlea  whose 
claims  had  received  tbe  sanction  of  a  conn 
of  competent  jurisdiction,  whose  judgment 
had  not  been  reversed.  While  tbe  title  to 
the  real  estate  In  question  rested  only  for  a 
moment  in  Vandusen,  it  remained  there  a 
sufficient  length  of  time,  where  all  parties 
had  knowledge  of  the  fraud,  to  permit  the 
lien  of  the  judgment  against  him  to  attach 
as  against  tbe  claims  of  one  who  partlt^iwt- 
ed  In  the  fraudulent  transaction. 
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Nor  doM  tidf  doetrliw  conflict  wifb  the 
iledalim  In  Hurtaon  t.  Andzewa,  18  Kul 
4!a&  In  tiist  oue  a  bi»t»uid  and  xrltm  con* 
v^ed  to  on*  Boag  a  traet  of  land  occupied 
toy  them  contiBUoaalj  h  &  lionMStead,  and 
Hoog  Immediately  leconTcyBd  die  aame  to 
the  wife.  The  whole  tranaactlon  wu  tn  fnr- 
theranee  of  an  agrsemoit  prerlotisly  made, 
to  that  effect,  at  the  time  of  the  orts^nal 
purchase  of  the  land,  the  wife  having  far- 
nlshed  all  of  the  purchase  money.  It  was 
beld  in  that  case  that  the  land  was  not  mb- 
Joct  to  the  lien  of  a  Jndsmeot  tendered 
against  Hoag  prior  to  fbe  two  eonv^ances. 
The  reaeoning  la  otyvloua,  for  the  facta  of 
that  case  brongbt  the  transaction  dearly 
within  the  exoeptlonB  of  paragraifli  n66, 
■Gen.  St  1686.  No  conveyance  of  the  home- 
stead eonld  be  considered  as  In  fraud  of 
creditors,  and  the  conveyance  was  made  in 
conformity  with  a  ^vrlona  agreement,  made 
wltboat  finuiAnleDt  IntMit^  that  the  penm  to 
whom  the  ommyance  was  made  was  to  bold 
the  title  in  trust  for  the  person  who  paid  the 
<vig:tnal  purchase  price  for  the  same.  Ttn 
judgment  roidered  by  the  district  court  of 
Franklin  county  is  set  aside,  and  this  case 
la  remanded  to  the  dtotrlet  court,  irith  In- 
stmctSMu  to  render  Judgment  In  accordance 
with  the  Tiews  expressed  In  this  opinion. 
TTbe  costs  of  this  court  will  be  taxed  to  de- 
fendant in  ecror.  AH  the  justices  concur- 
ring. 


BOUSB  V.  OSBORNB. 
-^Oonrt  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, B.  D.    Dec.  4,  189S.) 

Tkbspassiro  Stock— Kiohts  or  Ownse— Maint>- 
XAiioa  OF  Pbitatb  Gats— LI4BIUTT  op  Bui/- 

■OAD  COKPAUT— SFEOIAI.  QoBSTIOHB. 

1.  Where  the  stock  of  plalotitT  below  are 
trespasalDg  in  the  incloaure  of  another,  and  go 
from  there  onto  the  right  of  way  of  the  railway 
co^^>any,  and  are  killed  or  injured,  the  nlaintifif 
Is  eatltled  to  no  grsater  TWrtB  than  the  tend- 
'Owner  would  have. 

Z  The  harden  of  proving  the  lasue  Is  upon 
the  plaintiff  l>elow,  and,  where  there  Is  a  total 
Jack  of.  evidence  a«  to  whose  dnt^  it  is  to  keep 
and  maintain  the  post  which  supports  the  gate 
and  fence  at  the  ^ace  where  sto<^  enter  upon 
the  ri^ht  of  way  of  the  railway  company,  the 
plaintiff  cannot  maintain  an  action  for  dam- 
ages for  the  killing  or  Injuring  of  said  stock; 
and  the  court  shonld  instruct  the  Jury  to  render 
a  Todlct  for  the  defendant. 

8.  An  instruction  is  prejudldally  erroneons 
that  lens  the  Jury  that  It  Is  the  du^  of  the  rail- 
way Compaq  to  ke^  a  private  gate  shut.  It 
is  the  duty  of  the  landowner,  and  not  of  the 
railway  company,  to  keep  such  a  gate  shut. 

4.  When  one  oif  the  parties  to  a  suit  re- 
4|neets  the  CLurt  to  submit  a  special  goestlon 
to  the  inry.  if  the  qoestion  is  mat«iai,  and  se- 
lates  to  some  of  the  ^cts  which  the  Jury  must 
find  in  arriving  at  their  verdict,  it  is  error  for 
Che  court  to  refuse  to  submit  such  qnesUon. 
(flrllaboB  hr  a*  Gosrti 

Brror  from  district  Goort^  Anderson  coun- 
ty; A.  W.  Benson,  Judge. 

Action  by  Matt  E.  Osborne  against  George 
A.  Eddy  and  another,  receivers  of  the  Mis- 


souri, Kansas  &  Texas  ItaRw^,  fW  wtuKu 
was  Bubsequently  subatttuted  Benrj  O. 
Bous^  receiver  de  bonis  ntm.  Tfaere  ^raa  a 
judgment  for  plaintiff,  and  defendant  Mngs 

error.  Reversed. 

T.  N.  Sedgwick,  tOT  plalntut  In  error. 
Kirk  ft  Bowman,  ftir  dsfdndant  In  eeror. 

DENNISON,  J.  This  la  an  action  brought 
"by  the  defendant  in  error  against  the  receiv- 
ers of  the  Missouri,  Kansas  &  Texas  Bail- 
way  Company  to  recover  the  damages  sus- 
tained by  him  by  reason  of  the  kdUng  of  six 
horses,  and  the  injuring  of  six  other  horses, 
by  a  train  being  operated  on  the  road  of 
said  railway  company  by  said  receivers.  The 
horses  escaped  from  the  Inclosure  of  the  de- 
fendant In  error,  and  wandered  Into  the  In- 
closure of  one  J.  Vance,  and  from  the  inclo- 
aure of  Yonca  onto  the  right  of  way  of  said 
railroad,  and  were  killed  and  injured  by  a 
passing  train.  The  right  of  way  of  said  rail- 
road was  inclosed  with  a  good  and  lawful 
fence,  except  at  the  place  where  ^e  stock 
entered  upon  said  right  of  way-  At  the 
place  where  the  stock  entered  upon  said 
right  of  way,  there  was  a  private  gate,  which 
led  to  a  private  crossing,  and  to  a  switch 
which  was  first  built  for  the  private  use  of 
said  Vance.  By  a  stipulation  between  Vance 
and  the  railway  company,  the  said  Vance 
agreed  to  make  and  maintain  gates  In  the 
fence  of  said  railway  company  at  said  cross- 
ing. At  the  time  the  horses  passed  upon  the 
satd  right  of  way,  the  post  to  which  the  gate 
was  attached  was  broken  off,  and  bad  been 
carried  around  to  the  northeast,  taking  the 
gate  and  one  panel  of  the  wire  fence  with  It. 
Some  of  the  horses  went  through  the  place 
where  the  gate  should  have  been,  and  some 
of  them  went  through  the  place  where  the 
panel  of  the  fence  should  have  been.  These 
are  the  material  facte  In  the  case,  as  shown 
by  the  evidence  and  determined  by  Hie  spe- 
cial findings  of  the  jury. 

The  plaintiff  in  error  raised  the  question  of 
the  liability  of  the  receivers  for  a  failure  to 
fence  the  right  of  way,  but  since  the  decision 
in  the  case  of  Rouse  v.  Harry  (Kan.  Sup.)  40 
Pac,  1007,  and  the  case  of  Rouse  v.  Redlnger 
(Kan.  App.)  41  Pac.  433,  the  counsel  have 
abandoned  that  claim. 

The  next  error  assigned  is  in  overruling 
the  demurrer  to  the  evidence  of  the  plahitift 
below.  We  think  the  plaintiff  below  was  en- 
titled to  recover  upon  his  evidence.  He 
proved  his  loss,  and  such  a  condition  of  the 
fence  and  gates  as  would  estobUsb  the  negli- 
gence of  the  railway  company  If  no  further 
evidence  bad  been  Introduced. 

The  plaintiff  In  error  contends  the  court 
erred  in  refusing,  after  being  requested  by 
It,  to  give  the  jury  the  following  Instrucffon: 
"The  court  Instmcte  the  Jury  to  find  Tor  the 
defendants,  as  the  evidence,  taking  It  alto- 
gether, win  not  sustain  a  verdict  for  the 
plaintiff."   A  correct  determination  of  tiiis 
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point  can  be  reached  only  by  deciding  who 
Is  responsible  for  tbe  condition  of  tbe  gatee 
and  fence  at  the  place  where  the  horses  en- 
tered upon  the  right  of  way.  Tbe  horses  in 
question  were  trespassing  in  the  Inclosnre 
Vance,  and  Osborne  Is  entitled  to  no  greater 
rights  than  Vance  would  hare.  Adams  t. 
Railroad  Co..  46  Kan.  161,  86  Pac.  439.  If 
Vance  could  not  have  recovered  for  his  stock 
under  the  same  circumstances,  then  Osborne 
cannot.  Vance  was  bound  to  make  and 
maintain  tlie  gate  In  the  fence.  The  railway 
company  was  bound  to  fence  the  right  of 
way.  If  a  person  must  make  and  maintain 
a  fence,  he  must  furnish  and  set  the  posts 
necessary  to  maintain  it  In  position,  provid- 
ed the  fence  be  elects  to  bnlld  Is  such  a  one 
as  needs  posts  to  maintain  It  It  follows 
that.  If  a  person  must  make  and  maintain  a 
gate,  he  mnst  furnish  and  set  the  poets  nec- 
essary to  maintain  It  in  position,  provided 
the  gate  he  elects  to  build  is  such  a  one  as 
needs  posts  to  maintain  It  In  this  case  the 
gate  and  fence  were  both  attached  to  tbe 
same  post,  and  th«  post  was  broken  off.  If 
this  post  was  a  fence  post  set  by  tbe  railway 
company  for  the  purpose  of  maintaining 
their  fence,  and  Vance  had  attached  his  gate 
to  It  with  tbe  knowledge  or  consent  of  the 
company,  then  the  company  should  have 
kept  up  the  post,  and  Vance  would  recover. 
If  Vance  had  attached  his  gate  to  it  without 
the  knowledge  or  consent  of  the  company, 
and  such  gate  was  the  means  of  breaking  off 
said  post,  then  Vance  had  caused  his  own  In- 
Jury,  and  could  not  recover.  If  this  post 
was  a  gate  post  set  by  Vsnce  for  the  purpose 
of  maintaining  his  gate,  and  the  company 
had  attached  Its  fence  to  It  with  tbe  knowl- 
edge or  consent  of  Vance,  then  he  should 
have  kept  up  the  poet,  and  cannot  recov^. 
If  the  company  had  attached  Its  fence  to  It 
without  the  knowledge  w  consent  of  Vance, 
and  such  fence  was  the  means  of  breaking 
off  said  post,  then  the  company  had  caused 
the  Injury,  and  Vance  could  recover.  There 
Is  no  evidence  as  to  whose  duty  It  was  to 
keep  up  this  post,  and,  as  the  burden  of  prov- 
ing the  Issue  Is  upon  the  plaintiff  below,  the 
Jury  should  have  been  Instructed  to  find  for 
the  defendant  below.  In  Adams  v.  Railroad 
Co.,  supra,  tbe  railroad  had  built  the  gates, 
and  the  supreme  court  held  that  It  was  the 
landowner's  duty  to*  keep  the  gates  closed, 
and  that.  If  he  foiled  to  do  so,  he  could  not 
recover  for  stock  that  passed  through  such 
gate,  and  was  killed.  They  also  hdd  that, 
If  the  gate  or  Its  fastenings  were  Insufficient, 
a  different  rule  would  apply.  Defendant  In 
error.  In  his  brief,  quotes  this  point,  and 
says:  "If  the  railway  company  did  not  see 
to  It  that  tbe  fence  and  gate  and  its  fasten- 
ings are  kept  In  order,  and  that  the  fence  Is 
not  defective,  or  the  gate  and  Its  fastenings 
Insufficient,  tbes  the  company  Is  liable.  Tbe 


evidence  In  this  case  was  tliat  tbe  fastm- 
Ings,  and  the  gate  posts,  and  the  board  on 
which  the  gate  slid,  and  the  wire  fence,  were 
down  and  out  of  repair."  His  contention  is 
not  good,  for  In  this  case  It  was  the  duty  of 
Vance  to  make  and  maintain  the  gates,  while 
In  tiie  case  of  Adams  t.  Ballnad  Co.,  mpira.  It 
was  the  duty  of  the  railroad  to  make  and 
maintain  them. 

The  plalntlfl  In  error  omtends  that  tbe 
court  erred  In  Its  Instructions  given  to  the 
Jury.  A  pMtlon  of  the  Instructions  complalD- 
ed  of  read  as  follows:  "The  switch  In  ques- 
tion, as  the  evldwce  shows,  was  a  private 
switch,  and  tbe  gate  In  question  a  private 
gate,  and  could  be  used  (mly  by  the  consent 
of  the  landowner,  Mr.  Vance,  wbo,  by  agree- 
ment, was  to  maintain  this  gate.  This,  of 
course,  put  upon  Mr.  Vance,  as  t>etween  bim 
and  the  company,  tbe  du^  to  keep  tbe  gate 
closed.  But  as  to  third  persons,  this  agree- 
ment does  not  relieve  the  railroad  company 
or  receivers  from  all  responBlblilty.  Tbe 
duty  of  the  latter  was  to  use  reasonable 
care,  to  exercise  ordinary  prudence,  to  ke^ 
the  track  Inclosed  and  tbe  gate  shut.  What 
Is  reasonable  care  in  any  case  varies  with 
the  exigencies  of  the  situation,  the  danger 
that  might  reasonably  be  apprehended,  and 
all  the  surrounding  circumstances.  The 
company  and  the  receivers  were  required  to 
^erclae  reasonable  care  to  have  tbe  gate 
shut"  This  instruction  is  clearly  erroneous. 
Our  supreme  court  has  held  that  a  person 
whose  animals  are  trespassing  In  the  tnclo- 
sure  of  another  is  entitled  to  no  greater 
rights  than  the  landowner.  Adams  v.  Rail- 
road Co.,  46  Kan.  161,  26  Pac.  439.  The 
same  case  holds  that  It  Is  the  duty  of  the 
landowner  to  keep  the  gate  shut  The  In- 
struction says  It  Is  the  duty  of  tbe  company 
and  the  receivers  to  keep  the  gate  Ahnt  The 
giving  of  this  Instmctton  was  an  nror  preju- 
dicial to  the  Bobstantlal  rights  of  the  plain* 
tiff  In  error. 

Of  the  other  errors  complained  of,  we  will 
only  consider  one,  for  the  reason  that  the 
others  will  probably  not  occur  upon  a  new 
trial  of  the  case.  Tt»  court  refused,  to  sub- 
mit special  question  No.  27,  wblcb  reads  as 
follows:  "If  your  general  verdict  should  be 
for  the  plaintiff,  you  may  here  state  how 
much  damage  you  allow  him  for  each  animal 
killed  and  for  each  animal  wounded."  We 
think  this  question  Is  material,  and  sbould 
have  been  submitted  to  the  Jury.  It  relates 
to  some  of  the  facta  whlcb  tbe  Jury  must 
have  found  In  arriving  at  their  verdict  Jor^ 
dan  V.  JohnsMi  (Kan.  App.)  42  Pac  415. 

The  Judgment  of  tbe  district  conit  !■  n> 
versed,  and  the  case  remanded  for  «  new 
triaL 

COLB,  J.,  concurring.   JOHNSON:  P. 
not  sitting  In  tbe  case^ 
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BEOK  r.  BADBN. 

(Gout  of  Appeals  of  Kansas,  Sonthern  Depart- 
ment, BL  D.    Dee.  4. 1886.) 

AFPXAL  —  ASBIOSMBKTS  OT  ERROR — SuPFICIBNCT. 

The  deddons  in  tiw  cases  of  Brown  t. 
Rhodes,  1  Kan.  864,  and  Green  v.  Dunn,  5  Kan. 
262,  cited  and  followed  as  to  the  petition  in  er- 
ror settbig  forth  the;  errors  complained  of. 
(Sfllalms  hr  the  Oourt) 

Error  from  district  court,  Cbrawford  coun- 
ty; S.  H.  Allen,  Judge. 

Keplevin  by  Henry  Baden  asalnst  Chdstlan 
Beck.  There  ms  a  Judgment  for  plalntUf, 
and  defendant  brings  error.  Affirmed. 

O.  K.  Cory  and  Bitter  &  Wlswell,  for  plain- 
tiff In  error.  Morris  CUggltt  and  Jca.  Chand- 
ler, for  defendant  In  wror. 

DBNNISON,  J.  The  errors  complained  of, 
as  set  forth  In  the  petition  In  error  In  this 
case,  are  that  "said  defendant  In  error  recov- 
ered a  judgment  against  this  plaintiff  in  er- 
ror for  costs";  and  "plaintiff  In  error  says  that 
there  was  error  committed  In  said  action,  as 
shown  by  said  case  made,  in  that  the  deci- 
sion should  have  been  for  this  plaintiff  in 
error.  The  trial  court  should  have  rendered 
judgment  for  tUs  plaintiff  in  error  for  the 
amount  claimed."  A  petition  in  error  similar 
to  this  has  been  passed  upon  twice  by  our 
supreme  court  In  Brown  t.  Rhodes.  1  Kan., 
on  page  301,  the  court  says:  "There  are  bnt 
three  allegations  of  oror  in  the  petition.  The 
first  two  allege  error  in  the  charge  of  the 
court  to  the  Jury,  which  charge  does  not  ap- 
pear upon  the  record.  The  third  Is  that  the 
judgment  was  for  Rhodes,  and  should  have 
been  for  Brown.  It  does  not  state  what  er- 
roneous ruling  caused  the  rendition  of  the 
Judgment  for  Rhodes,  nor  whether  It  was  the 
fault  of  the  court  or  the  Jury.  It  Is  general 
and  Indefinite,  and  does  not  set  forth  the 
error  complained  of.  There  Is  therefore  no 
alleged  error  set  forth  In  the  petition  that 
appears  upon  the  record.  The  Code  (section 
527)  requires  the  plaintiff  In  error  to  file  bis 
petltltm,  'setting  forth  the  errors  complained 
of.'  And  any  error  not  so  set  forth  Is  there- 
fore not  complained  of,  bnt  waived  by  the 
party,  and  the  court  will  not  constd^  it 
See  Nash,  PL  ^2,  and  cases  there  cited."  In 
Green  t.  Dunn,  6  Kan.,  on  page  262,  the 
court  says:  "The  fourth  and  last  assignment 
of  error  is  that  the  Judgment  was  given  for 
ttae  plaintiffs,  when  It  should  have  been  giv- 
en for  the  defendant  Bucb  a  general  and 
Indefinite  assignment  of  error  can  seldom  be 
considered  or  i-egarded  by  this  court  Brown 
T.  Rhodes,  1  Kan.  359."  Following  the  rule 
laid  down  In  these  cases,  that  no  errors  are 
set  forth  In  tbe  petition  in  error,  we  have 
nothing  to  consider.  Tbe  writer  of  this  opin- 
ion would  very  much  dislike  to  deprive  a  liti- 
gant of  a  substantial  right  because  of  his 
ml8appi«haislon  of  the  reqniremrats  neces- 
sary in  the  preparation  of  lils  case^  and  this 


case  has  been  carefully  examined,  and  we 
must  have  affirmed  the  judgment  of  the  court 
below  if  all  the  things  set  out  In  the  record 
had  been  considered  by  us.  Tbe  judgment  of 
the  district  court  is  affirmed.  All  the  Judges 
conctiRtng, 
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SAME  V.  RUTH.  SAME 
V.  POLSON. 

(Ooort  of  Appeals  ct  Kansas,  Soathem  D^^art^ 
mentE.D.    Dee.  4. 1895J 

Cass  Made— Waiver  of  Bbrviob~Rcuko  on 
Deuijrrbr — Rkview  —  Obstruoting  Chanhbi. — 
Liability  of  Lessee — Knowlbdob  of  Ndisasob 
— PIjBAdino  Aksndkbnt. 

1.  A  case  made  mnst  be  served  upon  the 
opposite  party  or  his  attorney  within  the  time 
allowed  by  law  or  fixed  by  the  trial  coort  or 
judge,  or  the  service  thereof  mnst  have  been 
waived  by  said  party  or  his  attorn^  prior  to 
said  time;  and  the  record  must  affirmatively 
show  one  or  the  other  to  have  been  done,  in  or- 
der to  make  a  legal  case. 

2.  When  the  case  Is  made,  and  prior  to  the 
expiration  of  the  legal  time  the  plaintiCE  in  er- 
ror proposes  to  serve  It  upon  the  opposite  par- 
ties, and  they  ask  him  to  send  it  to  their  attor- 
ney, at  Ogdeu,  Utah,  and  they  would  waive 
service  on  them,  and  the  case  is  so  sent  and  the 
case  18  returned  by  said  attorney  with  sngges- 
tioos  of  amendments  thereto,  held,  that  upon 
such  evidence  the  trial  judge  Is  jastified  in  find- 
ing that  the  case  made  was  served  in  time,  for 
the  reason  that  the  waiver  of  service  of  the  de- 
fendants In  error  is  eqoivalent  to  service. 

3.  A  party  may,  if  he  so  elects,  stand  upon 
his  demnrrer,  and  if  he  does  he  may.  If  said 
demurrer  be  overruled,  at  once  take  the  case 
to  tbe  reviewing  court.  He  may  also,  if  he  so 
electa,  answer  and  participate  in  the  trial  of 
the  case;  and,  if  judgment  Is  rendered  against 
him,  he  may  then  take  the  case  to  tbe  review- 
ing court,  and  the  demurrer,  as  well  as  the  other 
errors  complained  of,  will  be  considered  by  said 
court 

4.  The  construction  of  embankments  across 
the  channel  of  a  natural  water  course,  without 
openings  sufficient  to  carry  all  the  water 
through  which  may  reasonatuy  be  expected  to 
flow  through  such  water  course,  renders  such 
embankments  a  nnisance,  and  the  party  cod- 
stmcting  the  same  is  liable  for  any  damage 
caused  by  the  construction  of  such  nuisance. 

5.  A  lessee  who  has  contrcd  of  the  land  up- 
on which  such  embankments  are  constructed, 
with  actual  knowledge  that  such  embankments 
are  a  nnisance,  is  also  liable  for  such  damages. 

6.  A  petition  which  fails  to  aUege  that  the 
defendant  erected  a  nuisance,  or  had  actual 
knowledge  that  such  erection  was  a  nuisance, 
does  not  contain  a  sufficient  altegation  of  facts 
to  entitle  the  plaintiff  to  recover  damages  caused 
by  such  nuisance,  and  a  demurrer  to  such  a  pe- 
tition should  be  suBtained. 

7.  Where  the  plaintiff,  after  judgment  Is 
rendered,  files  an  amendment  to  a  defective  peti- 
tion, for  the  purpose  of  making  it  corrpspond 
with  tbe  facts  proven,  and  where  tikere  is  no  ev- 
idence to  support  the  petition  as  amended,  held, 
that  such  amendment  was  improiwly  made, 
and  the  defect  Is  not  cored. 

{SyllaboB  by  the  Court) 

Error  from  district  court,  WUaon  connly; 
L.  Stillwell,  Judge. 

Separate  actions  by  Asa  Webster,  Milton 
Buth,  and  H.  B.  Poison  against  the  Missouri 
Pacific  Ballway  Company.  Time  wwe  Judg- 


Digitized  by  Google 


PAOIFIO  BBPOBTEB,m  42. 


mmtB  tar  plRliittff^  and  defendant  brings  er- 
ror. RrrarHd. 

J.  H.  Rlcbajds,  a  B.  Benton,  and  8.  & 
Kirkpatrick,  for  plaintiff  in  error.  F.  J.  Hod- 
son,  for  d^endantB  In  error. 

DENNISON,  J.  These  are  three  separate 
and  distinct  actions,  brought  by  tbe  respec- 
tive delluidantB  In  error  against  the  aUswnrl 
Pacific  Railway  Company  to  reoover  the 
damages  to  their  crops  and  lands  SDStained 
by  them  dnrhig  the  years  of  1889  and  1890^ 
occasioned  by  the  oTeiflow  of  water,  alleged 
to  hare  been  caused  by  the  Improper  con- 
struction of  the  Leroy  &  Ganey  Talley  Air- 
line BaUroad.  Altec  the  Isanes  were  made 
up  (by  the  agreement  of  counsri  and  the  con- 
sent of  the  court  bdow,  these  cases,  being 
sobstantlaliy  allba,  were  to  be  tried  together;, 
It  was  agreed  that  all  the  erldenee  whlcb 
was  competent  and  j/xopet  In  each  case 
should  be  Introduced,  and  the  court  should 
apply  tbe  evidence  to  the  proper  case  <a  jury 
to  be  waived),  and,  If  Judgments  were  ren- 
dered Cor  the  plaintiffs  below,  they  should 
be  rendered  separately,  In  proper  amounts. 
Tbe  tAtl  was  had.  Judgments  rendered  tot 
the  ^aiuttffs  below,  and  tbe  railway  com- 
pany brings  the  cases  to  this  court  for  re- 
view. 

The  defendants  la  error  raise  the  que8ti<A 
that  the  case  made  was  not  served  In  time, 
and  therefore  there  Is  no  legal  case  made 
filed  with  the  petition  In  error,  and  nothing 
for  us  to  consider.  We  will  first  consider 
this  que«tion,  tor.  If  we  decide  the  point  well 
taken,  the  other  allseed  errors  need  not  be 
coneldered. 

On  September  19,  1890,  tbe  court  allowed 
the  defendant  below  60  days  from  that  date 
in  which  to  make  a  case,  and  the  plaintiff 
was  allowed  20  days  thereafter  In  which  to 
suggest  amendment  thereto.  Said  case  to  be 
settled  on  five  days'  notice  of  the  time  and 
place  of  settlement  Tills  time  was  not  ex- 
tended by  the  court  prior  to  Its  expiration. 
The  cases  must  have  been  made  and  served 
upon  defendants'  In  error  or  their  attorney 
on  or  before  November  18,  1890,  or  the  said 
defendants  in  eiTor  or  their  attorney  must 
have  waived  the  service  thereof  on  or  be- 
fore said  time,  and  the  record  must  affirm- 
atively show  one  or  the  other  to  have  been 
done.  The  record  falls  to  show  the  actual 
service  of  the  cases  within  the  time  allowed 
by  the  court.  The  record  contains  tbe  fol- 
lowing affidavits  of  C.  S.  Reed  and  S.  S. 
Klrkpatrlck,  two  of  the  attorneys  for  the 
pl.iiiitiff  in  error: 

"State  of  Kansas,  County  of  Wilson— es.: 
C.  S.  Reed,  being  duly  sworn,  on  his  oath, 
says  he  is  one  of  the  attorneys  in  the  cases 
of  Weljsber,  Both,  and  Poison  agalnit  the 
Missouri  Pacific  Railway  Company;  that, 
prior  to  the  time  fixed  for  the  service  of  the 
cases  for  the  supreme  court  In  the  above 
cases,  the  same  were  all  prepared  and  ready 


for  service,  ud  he  proposed  to  serve  the 
same  on  the  s^  Webster.  Kutlv  and  Polaon. 
thdr  attorney  being  at  Ogden,  Utah;  that 
said  partlea  taikeA  the  affiant  to  send  saltf 
casea  made  to  their  attorney,  at  Ogden,  and 
they  would  walre  all  notice  aa  to  the  serv- 
ice <m  them.  Affiant  further  says  that  prior 
to  the  ej^iratlon  of  said  time  he  had  a  let- 
ter from  plaintiffs'  attomc^,  stetin&  in  nb- 
stance,  that  tf  he  (Bea^  wonld  aeod  tt» 
cases  to  him,  at  Ogden,  he' would  acc^t 
that  as  service  of  said  cases  in  time;  and 
affiant  farther  says  that  he  did  so  ftwrward 
said  cases,  and  nev«  heard  it  suggested  that 
said  cases  were  not  served  In  time  nntU  after 
the  cases  were  soit  back  with  the  saggeetlan 
of  amoidnmit  Affiant  fnrtbsr  says  that 
more  than  five  days  prior  to  the  8tt  day  of 
September,  1891,  he  aerred  a  notloe  cn  T.  J. 
Hudson  of  the  time  and  place  of  settling 
said  eaaem,   [fiUgned]  a  8.  Beed." 

**Btats  of  Kansaa,  Comty  of  WUson— ss.: 
S.  8.  Klrkpatrlcki,  being  duly  iwwn,  on  bis 
oatii,  says  that  O.  8.  Beed,  prior  to  tiie  tt- 
pfraUon  of  the  time  for  making  the  cases  la 
Webster,  Both,  and  PiMsmi  vs.  The  Mlssonri 
Pacific  Railway  Company,  made  up  said 
casein  and  then  submitted  tiiem  to  affiant 
for  Ills  Inspection;  tint  oMminp^ 
said  cases,  made  some  changee  therein,  and 
returned  tiiem  to  Mr.  Reed  some  days  prior 
to  the  explnUlon  of  tlie  time  la  which  aaid 
cases  were-  to  be  served  under  tbe  order  of 
the  court  Affiant  further  sa^  some  months 
thereafter  said  made  case  was  retained  to 
affiant  with  the  suggestions  at  amendments 
made  by  the  plaliUlffs*  attorney,  who  was  at 
Ogden  at  that  time,  as  affiant  believe*.  And 
affiant  further  says  that  he  nevw  had  it  sug- 
gested that  said  cases  were  not  served  in 
time  until  after  he  attempted  to  have  said 
cases  settled.  Affiant  further  says  that  Mr. 
Hudson,  counsel  for  the  plaintiff,  then  and 
there  stated  that  he  had  agreed  that  If  tlie 
cases  were  sent  to  him,  at  Ogden,  be  would 
not  question  the  time  of  SOTvtee,  bat  fortber 
stated  It  was  upon  the  condition  that  the 
amendments  suggested  were  to  be  aUewed, 
and  the  cases  settled  at  an  early  day.  S.  S. 
Klrkpatrick." 

And  the  certificate  of  tlie  Judge  Is  aa  fol- 
lows (omitting  title): 

"The  cases  made  In  the  above-entitled  cases 
were  first  presented  to  me  for  settlement 
and  allowance  about  the  middle  of  F^tru- 
ary,  1891.  at  Fredonia,  WUson  connty,  Kans.. 
and  during  the  February,  1801.  term  of  said 
court  They  were  accompanied  by  the  sug- 
gestions of  amendments  made  by  Mr.  Hud- 
son, atty.  for  plaintiffs,  which  said  angges- 
tions  are  hereto  attaclied,  marked  *A.'  The 
cases,  as  presented,  woe  separate  and  dls- 
ttnct  and  each  one  complete  in  Itself.  I 
banded  the  cases  back  to  Mr.  Klrtpa trick, 
one  of  the  defendant's  attorneys,  on  tlie  day 
after  I  received  them,  with  the  soggestloa 
on  my  part  that  he  had  better  reshape  the 
cases  and  consolidate  them      tadfleatad  In 
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the  first  suggestion  of  amendment  In  the 
ameodments  sueffeeted  In  the  Bath  Caa^ 
hereto  attached,  marked  'A.*  Mr.  Klrlqiat- 
rick  indicated  to  me  his  willlngDeaa  to  do 
thaL  The  cases  wece  next  presented  to  me 
on  September  8,  1801^  at  Fredonla,  Wilson 
county,  Kansas,  for  settlement  and  allow- 
ance. They  were  atUl  In  a  separate  and  In- 
dependent form,  OS  when  first  presented, 
and  I  again  handed  them  back  to  Mr.  Klrk- 
patrick,  with  the  snggeatlona  on  my  part  as 
before  to  consolidate  them.  They  were  next 
presented  to  me  as  they  now  appear,  on  8ei^ 
tember  15,  1881,  and  accompanied  by  some 
soggestlons  and  objections  from  Mr.  Hndson, 
ld*tfflb*  attorney,  which  are  hereto  attached, 
marked  *B.*  The  said  defendant  has  present- 
ed to  me  proof  of  service  of  said  cases  made 
on  plalntUEs'  attorney,  Mr.  Hudson,  said 
proof  consisting  of  the  affidavits  of  O.  8. 
Beed  and  8.  8.  Klrkpatrlck,  b««to  attached, 
marked  *0';  and  from  said  proof  I  find  that 
said  cases  were  served  within  the  time  fixed 
by  the  order  of  the  conrt  I  also  find  that 
Mr.  Hndson,  plaintiffs'  attorney,  has  been 
notified  of  the  time  and  place  when  and 
where  said  cases  would  be  presented  for 
slKnlng  and  allowance.  And  now,  on  this 
16th  day  of  September,  1881,  having  careful- 
ly examined  said  cases  made,  and  finding 
them  true  and  correct,  I  do  sign  and  allow 
the  same  as  true  and  correct  cases  made  in 
said  cases,  and  the  cl^  of  the  district  court 
of  Wilson  county,  Kansas,  is  ordered  to  sign 
and  atteat  tbs  same  as  such.  Witness  my 
hand  the  day  and  year  last  above  written,  at 
Fredonla,  Wilson  county,  Kansas.  L.  StiU- 
vrell.  Judge. 

"Attest:  O.  S.  Brlgbam,  CleA  of  District 
Court." 

The  affidavit  of  Beed  says  that  prior  to  the 
expiration  of  the  time  for  serving  said  cases 
the  same  were  prepared  and  ready  for  serv- 
ice, and  he  proposed  to  serve  the  same  upon 
the  detendanta  In  error;  that  said  defend- 
ants in  error  asked  him  to  send  them  to  their 
attorney,  at  Ogden,  Utah,  and  they  would 
waive  service  on  them;  the  cases  made  were 
by  him  sent  to  the  attorney,  at  Ogden.  The 
affidavit  of  Beed  Is  undisputed  by  the  defend- 
ants In  error,  or  by  the  record.  The  affidavit 
of  Beed  further  says  that  prior  to  said  time 
he  had  a  letter  from  the  attorney  of  defend- 
ants in  error  stating,  In  substance,  that  If 
he  would  send  the  cases  to  him,  at  Ogden,  he 
would  accept  that  service  In  time;  also,  tbat 
the  cases  were  returned,  with  the  suggestions 
of  amendments  thereto,  and  tbat  he  never 
heard  the  service  questioned  until  the  time 
of  settling  the  cases.  It  Is  prolmble  that  the 
letter  from  the  attorney  would  have  oeen 
the  best  evidence,  but,  upon  the  whole  evi- 
dence, the  trial  Jndge  was  Justified  In  finding 
that  the  cases  made  were  served  In  time,  for 
the  reason  that  the  waiver  of  service  by  de- 
fendants in  error  was  equivalent  to  service; 
and  no  substantial  right  of  the  defendants  in 
error  baa  been  pr^udfced  in  the  serving,  set- 


tllns,  and  signing  the  case  mode  filed  vrltb 
fbe  petition  In  errw  herein,  and  the  case  will 
be  considered  on  Its  merits. 

The  errors  complained  of,  as  set  forth  In 
the  petition  In  error  In  this  case,  are:  "(!>■ 
The  said  court  erred  In  overruling  the  demur- 
rer of  the  plaintiff  In  error  to  the  respective 
petitions  of  the  defendants  In  error;  Oi)  the 
said  court  erred  In  overmllng  the  motion  of 
the  plaintiff  In  error  for  a  new  trial  In  said 
respective  cases."  No  others  will  be  conr^d- 
ered.  Brown  v.  Bbodes,  1  Kan.  3S9;  Oreen 
V.  Dunn,  S  Kan.,  on  page  262;  Beck  v.  Baden 
(Kan.  App.)  ^  Fac.  8^. 

Did  the  court  err  in  overruling  the  demur- 
rer to  the  petitions  filed  In  the  respective 
cases.  The  ground  for  the  demurrer  is  that 
the  petition  does  not  state  facts  sufficient  to 
constltnte  a  cause  of  action  In  fhvor  of  the 
plaintiff  and  against  the  defendant  Hie 
points  relied  upon  by  the  plaintiff  in  error 
are  "that  It  does  not  appear  from  tiie  peti- 
tion tbat  the  defendant  constructed  the  rail- 
road in  controversy,  nor  does  It  appear  tbat 
the  defendant  had  notice  of  the  defective 
condition  of  the  road."  The  allegations  of  the 
petition  which  bear  upon  these  points  are  as 
follows:  "The  plaintiff,  for  Ms  cause  of  ac- 
tion against  the  Missouri  Pacific  Baflway 
Company,  tiie  defmdant,  says  tbat  the  de- 
fendant la,  and  has  been  at  all  times  here- 
inafter mentioned,  a  corporation  of  the  state 
of  Missouri;  tbat  as  such  It  operates  a  rail- 
road line  across  the  county  of  Wilson,  and- 
state  of  Kansas,  known  as  the  Leroy  &  Caney 
Valley  Ali>L!ne  Eallroad;"  "that  said  rail- 
road was  built  and  completed  at  said  point 
In  the  year  1886,  since  which  said  time  It  has 
been  under  the  control,  In  charge  of,  main- 
tained and  operated  by,  the  defendant" 
There  Is  no  allegation  In  the  petition  either 
that  the  plaintiff  In  error  constructed  the  rail- 
road, or  had  knowledge  of  the  defective  con- 
dition thereof.  Is  It  necessary?  If  it  Is  nec- 
essaiy  to  prove  It,  It  Is  necessarj'  to  allege  It 
The  allegation  Is  that  the  company  maintains 
and  operates  the  road.  The  defendants  in 
error  contend  that  as  the  company  answered 
to  the  petition,  and  the  case  was  tried,  the 
ruling  upon  the  demurrer  cannot  be  review- 
ed by  us.  In  their  brief,  counsel  say:  "It  is 
a  principle  of  law,  so  well  estaUlabed  at  this 
time  that  It  would  be  an  unnecessary  con- 
sumption  of  time  to  reiterate  It,  that  the  de- 
fendants below  must  stand  on  their  demurrer. 
If  they  choose  to  answer,  and  the  case  is 
tried,  evidence  snbmltted,  as  In  this  case,  it 
Is  bound  by  the  rules  of  the  trial."  We  do 
not  BO  understand  the  law,  as  laid  down  by 
onr  supreme  court.  A  party  may,  If  he  so 
elects,  stand  upon  his  demurrer;  and  If  he 
does  he  may.  If  said  demurrer  Is  overruled, 
at  once  take  the  case  to  the  reviewing  court. 
He  may  also,  If  he  so  elects,  answer  and  par- 
ticipate In  the  trial  of  the  cause;  and,  If 
Judgment  Is  rendered  against  bim,  he  may 
then  take  the  case  to  tiie  reviewing  court, 
and  the  demurrer,  as  well  as  the  other  er- 
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Ton  complaJnud  of,  will  be  considered  hj  aald 
court  at  the  same  Ume.  Tbe  coily  eflFect  of 
filing  tbe  answer  and  participating  In  the 
trial  I8  that  tbe  party  ain>eallng  cannot  take 
the  question  of  error  In  the  ruling  npon  tbe 
demurrer  to  tbe  reviewing  court  nntU  be 
takes  tbe  remainder  of  the  case.  See  Rail- 
way Co.  T.  Kstes,  37  Kan.  220,  15  Fac.  167. 

We  will  review  the  ruUng  upon  the  demnr^ 
nx:  Tbe  petition  alleges  that,  In  the  con- 
Btmctlon  of  said  railroad,  high  embankments 
were  thrown  up  for  a  l<Hig  distance  npon 
ea<di  side  of  the  natural  channel  of  Snake 
creek,  and  that  a  large  portlcn  of  the  natural 
channel  was  flUed  up  by  said  embankments, 
and  the  caning  left  tar  the  passage  of  the 
water  Is  too  small,  and  that  tbe  water,  in 
time  of  a  flood,  bacjEOd  up  over  tbe  land  of 
defendants  in  error,  to  tb^  damage,  etc. 
This  Is  a  claim  for  damages  caused  by  tbe 
erection  and  maintenance  ot  a  nuisance;  tbe 
embankment  being  tbe  nuisance,  whlcb  caus- 
ed the  water  to  back  up  and  flood  the  lands 
of  defendants  in  error.  The  petition  should 
have  alleged  that  tbe  plaintiff  In  error  either 
erected  the  nuisance,  or  bad  actual  knowl- 
edge that  it  was  maintaining  a  nuteance. 
See  Trust  Co.  t.  Cnppy,  20  Kan.  75i.  The 
plalntlffa  below,  after  the  judgment  bad  been 
rendered,  obtained  ^m  tbe  trial  court  leave 
to  amend  their  petltlcms  to  correspond  with 
the  facts  proven  on  the  trial,  and  thereupon 
Interlined  said  petltlcms  by  adding  thereto 
the  words,  "caused  to  be  buUt,  had  construct- 
ed, and";  so  that  they  now  read,  "that  as 
such  It  caused  to  be  built,  bad  constructed, 
and  malntahis  and  <q>erates  a  railroad  line.'* 
This  relates  to  the  above  charge  of  erecting 
and  maintaining  a  nuisance,  and,  If  the 
amendment  bad  been  In  the  petition  at  the 
time  the  demnrxer  was  heard,  the  petition 
would  have  been  good.  Counsel  for  defend- 
ants In  error  contends  that  the  amendment 
made  after  Judgment  cures  the  defect  In  the 
original  petitions.  It  will  not  be  necessary 
for  us  to  determine  whether  this  Is  correct 
or  not,  for  the  reason  that  thm  is  no  evi- 
dence to  show  that  the  plaintiff  In  error 
cansed  the  railroad  to  be  built,  or  tbat  It 
bad  It  constructed.  Hie  only  evidence  <m  this 
point  Is  the  evidence  of  C  S.  Beed,  who  was 
witness  for  defendants  In  error,  and  the  con- 
demnatltm  proceedings  introduced  by  the 
plaintiff  In  error.  All  of  the  evidence  by  Mr. 
Keed  Is  as  follows:  "Q.  Mr.  Reed,  are  you 
acquainted  with  the  Caney  Valley  Alr-Ltne 
Railroad?  A.  Why,  yes;  I  know  where  It  ia. 

Know  of  it  ever  since  Its  Inception,  and 
up  to  the  present  time?  A.  Yes,  sir.  Q.  Do 
vou  know  for  what  railroad  company  It  was 
constructed  or  built?  (Objected  to,  except 
what  tbe  gentleman  knows  of  his  own  knowl- 
edge.) A.  Why,  what  do  you  mean.  Mr. 
Hudson?  For  what  company  it  was  buUt? 
Q.  Yes,  sir.  A.  It  was  buUt  t<a  tbe  Missouri 
Pacific  Railroad  Company.  Q.  Do  you  know 
who  has  been  operating  it— under  whose  con- 
trol and  charge  It  has  been,— ever  sbice  It 


was  constructed  T  A.  Yes,  sir.  Q.  For  what 
company?  A.  The  Missouri  Fadflc  Railroad 
Company.  Q.  Tbe  corporation  commonly 
known  as  tfae  'Missouri  OorporaQm.'  owned 
by  Jay  Gould?  A.  Tbat  la  my  understand- 
ing. I  don't  know  anything  about  ttiat.  I 
did  not  know  there  was  any  other  corpora- 
tion. Cross  by  Mr.  Elrkpatrl<^:  Q.  Do  yon 
know  it  was  tbe  Missouri  Fadflc  Ballnad 
Company,  a  corporation,— whMber  or  not 
there  is  a  Missouri  Fadflc  Railroad  Cootqtaiv 
organized  In  the  state  of  Kansas,  <tf  which 
Jay  Gould  is  tbe  president?  A.  Na  Q.  Yon 
don't  know  tbat  there  Is?  A.  No,  sir.  Q.  Do 
yon  know  tbat  there  is  not  sudi  a  one?  A. 
No,  sir.  Q.  Do  yon  know  whetbn  ot  not  aU 
of  tbe  roads  operated  in  the  state  of  ic^nmam 
by  the  Missouri  Fadflc,  are  operated  by  the 
Missouri  ^dflc  Railroad  Company  of  the 
Stete  of  Kansas?  A.  No;  I  don't  know  tlut, 
tftber.  Q.  How  do  yon  know  this  railroad 
was  built  for  tbe  Missouri  Pacific?  A.  I  was 
present  at  the  several  meetings  when  with 
tbe  stockholders  and  the  offlcen  of  the  Mis- 
souri Fadflc  and  I  read  the  contract  proba- 
bly fifty  times.  I^  you  ever  see  tbe 
contract,  or  only  a  copy  of  it?  A.  Tlie  orig- 
inal contract  la  in  tbe  office  now,  sdr.  Q.  And 
it  was  built  tor  it  Do  you  know  wbettier  it 
was  operated  by  lease,  contract  or  bow?  A. 
Operated  by  lease.  Q.  Did  yon  ever  see  the 
lease?  A.  Yea,  sir.  Q.  Ia  It  on  file  on  tbe 
recMd  he»7  A.  I  dont  know  about  that 
but  I  think  so.  Q.  Who  executed  the  lease, 
If  you  know?  A.  Tbe  Looy  &  Gan^  Valley 
Alr-Iiiue  Railroad  Company,  It  is  my  recollec- 
tion. Q.  Do  you  remembw  anything  about 
the  terms  of  it?  A.  I  think  it  was  ninety- 
nine  years,  and  tten  was  so  many  gnaran- 
tied  ten  tbousand  didlan  first  mortgage 
bonds,  and  M«ie  things  of  that  Und."  Mr. 
Reed  testifies  tbat  the  Caney  Valley  Air-Line 
Railroad  was  built  for  tbe  Missouri  Fadflc 
Railway  Company,  and  that  said  company 
has  been  opwating  It  and  had  It  under  Its 
cmtrol  ever  since  it  was  flrst  built  Upon 
bis  cross-examination  he  teatifieB  that  tbe 
reason  be  knows  tlut  it  was  bnUt  for  tbe 
plalnUfl  bi  OTor  ia  that  he  was  preset  at  the 
several  meetings  with  the  stockholders  and 
the  officers  of  tbe  Missouri  Pacific,  and  be 
had  read  tbs  contract  probably  SO  times. 
Tbe  question  that  should  have  been  detomln- 
ed  Is,  what  waa  in  the  contract?  It  was  tbe 
best  evidence  of  what  It  c<mtalned.  Ttie  de- 
fendants in  errw  made  no  ofller  to  produce 
It  and  Mr.  Reed  testifies  It  is  In  bis  office 
He  further  says  that  the  railroad  is  operated 
by  tbe  cMnpany  under  a  lease.  If  the  rail- 
road waa  built  for  the  Missouri  Fadflc  Rail- 
road Company,  It  certainly  could  not  have 
been  built  by  It  Is  it  cMitended  tbat  we  shall 
construe  this  evidence  so  as  to  mean  that 
the  railroad  was  built  for  them  because  tb^ 
hired  some  one  to  build  It  and  therefore  were 
tbe  ownero  of  It?  If  they  were  tbe  owners  of 
it  th^  certainly  would  not  have  beok  oper- 
ating it  under  a  laas^  bat  as  owneEa.  Tbit 
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condemnation  proceedlD^  show  that  the 
right  of  way  for  this  railroad  was  secured 
bj  the  Leroy  &  Caney  Valley  Railroad  Com- 
paiiy.  The  OTldoice  of  Reed  can  only  be  con- 
fltrued  to  mean  that  the  Caney  Valley  Com- 
pany bnllt  the  railroad  for  the  purpose  of 
leasing  it  to  the  Missouri  Pacific  Railway 
Company,  and  did  so  lease  it  There  is  sure- 
ly no  evidence  that  can  be  construed  to  mean 
that  the  Missouri  Pacific  Railway  Company 
caused  said  railroad  to  be  buUt,  or  had  con- 
structed It  The  evidence  did  not  snp[>ort  the 
amendment,  and  therefore  said  amendment 
was  Improperly  made,  and  the  defect  In  the 
petition  is  not  cured,  even  If  so  material  an 
amendment  could  have  been  made  at  that 
time.  The  demurrer  should  hare  been  sus- 
tained. This  conclusion  rmders  it  unneces- 
sary that  we  consider  the  other  auctions 
of  error.  The  case  Is  remanded  to  the  court 
iwlow,  with  Instmctlons  to  the  trial  court  to 
sustain  the  denmcm.  All  the  Judgei  eoncur- 
rlnf. 


HAMEt/rON  T.  WOODWOBTH. 
(SnpreoM  Coart  of  Montana.  X>ea  IS,  1885.) 

BUUTT— WAITSH  or  KlOHTB  — HARHI.BS9  ErROK. 

1.  Where  a  'contract  to  excavate  a  cellar 
provided  that  the  owner  should,  out  of  the  con- 
tract price,  weekly  pay  the  workmen  bavinflr  a 
time  check  signed  by  the  coatractor,  and  the 
contractor's  surety,  on  being  informed  that  the 
contract  price  was  exhausted,  consented  to  a 
further  payment  of  the  workmen  by  the  owner, 
he  is  liable  for  the  amount  so  paid,  though  'that 
portion  of  the  agreement  as  to  signing  the  time 
cheeks  to  the  contractor  was  not  observed. 

2.  Ae  jury  in  an  action  for  failure  to  per- 
form a  contract  to  excavate  a  cellar  Iiaving 
stated  that  their  verdict  was  for  the  money  ex- 
pended by  the  owner  on  the  contract,  tlie  ad- 
mission of  evidence  as  to  the  rental  value  of 
the  bttUding  erected  ot»  the  cellar  was  harm- 
less. 

Appeal  tnmi  district  conrt,  Silver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  hr  F.  J.  HamUtim  against  Ctoorge 
Woodworth  on  a  bond.  PlaintUf  had  Jodg- 
mvntf  and  defendant  appesli.  Affirmed. 

V.  T.  McBrtde,  for  appelant  Forbla  * 
ForUs,  for  re^ndent 

DB  WTPT.  J.  TUt  plaliitlfl  and  Bdward 
King  entered  Into  a  cmtract  to  the  effect 
tliat  King  ahonld  «zeaTate  a  cellar,  tor  which 
■ervlcea  plaintiff  should  pay  him  the  sum  of 
9795.  and  75  cents  per  cubic  yard  for  excava- 
tions addlttonal  to  those  named  In  the  speci- 
ficatlons.  The  defendant,  George  Woodworth, 
executed  a  bond  as  muBtf  for  the  fiiithfnl 
performance  of  the  contract  Plaintiff  brought 
tills  action  for  damages  by  rouon  of  King's 
failure  to  fully  perform  the  contract  The 
werdlct  (tf  title  jury  was  In  Cavor  of  tbe  plain- 
tUC,  Hamilton,  for  9500,  money  expended  by 
Bamllton  on  King's  contract  Tbe  defendant 
Woodworth,  moved  for  a  new  trial,  and  now 
T.42p.na8— 54 


appeals  from  the  order  denying  that  motion, 
and  from  the  Judgment 

It  appears  that  pUUntUt  acted  as  a  disbars- 
log  agent  for  the  contractor,  King.  PlalntifC 
paid  King's  laborers  Saturday  nights,  and 
charged  tlil  amounts  so  paid  to  King  on  his 
contract.  This  was  done  under  the  follow- 
ing provision  of  the  contract:  "Payments 
will  be  made  every  Satiwday  evening,  and 
every  hired  workman  and  hired  team,  through 
the  owner.  Patrick  J.  Hamilton,  having  a 
time  check  signed  by  James  King."  After 
several  payments  had  been  made  upon  the 
contract,  it  was  found  on  June  4th  tliat  only 
a  few  dollars  of  the  contract  price  remained 
with  which  to  pay  $400  Indebtedness  due  on 
said  day.  Edward  King,  the  contractor, 
Hamilton,  Woodworth,  and  Nichol,  the  archi- 
tect, met  on  that  day,  and  Woodworth  was 
fully  Informed  as  to  tbe  situation.  He  hav- 
ing full  knowledge  of  the  facts  tttat  the  mon- 
ey to  become  due  to  King  on  the  contract 
was  exhausted,  and  that  $400  must  be  paid  at 
that  time,  or  the  workmen  would  file  U«is  up- 
on tbe  premises,  said  to  go  on  and  pay  tbe 
men.  This  Is  very  clearly  proven  by  the  tes- 
timony of  Hamilton  and  Nichol.  This  is  de- 
nied by  Woodworth,  and  this  conflict  in  the 
testimony  was  resolved  by  the  verdict  of  the 
Jury.  It  Is  therefWe  now  the  fact  that  Wood- 
worth  consented  to  these  payments  with 
knowledge  of  the  sttuation.  His  defense  to 
fbis  suit  Is  that  the  pcMtion  of  tbe  agreement 
as  to  James  King  signing  the  time  checks  was 
not  observed,  but  this  certainly  was  a  pro- 
vision which  Woodworth  was  wholly  familiar 
with,  and  which  he  had  a  right  to  waive; 
and,  as  noted  above,  the  evidence  dearly 
shows  that  he  consented  to  the  payments 
without  regard  to  the  time  checks  being  sign- 
ed by  James  King,  Counsel  contends  that  a 
waiver  must  be  of  a  known  right  We  think 
tbe  right  was  perfectly  well  known  to  Wood- 
worth.  Then,  knowing  the  right,  be  waived 
taking  advantage  of  it 

It  was  also  contended  that  It  was  aerot  to 
admit  In  evidence  tbe  roital  valne  of  the 
building  which  Ebunliton  erected  over  this  ex- 
cavation or  cellar.  But  the  Jury  did  not  find 
their  verdict  upon  tbe  ground  of  tbe  rental 
value  at  all,  but  on  the  contrary,  they  dis- 
tinctly stated  that  their  verdict  was  for  the 
money  expended  by  Hamilton  on  tbe  King 
contract 

Appellant  makes  some  criticism  of  tbe  In- 
structions, and  selects  some  individual  in- 
structions, which  he  claims  did  not  fairly  pre- 
sent the  case  to  tbe  Jury.  But  we  have  read 
the  instructions  in  full,  and  are  satisfied  that 
altogether  they  clearly  presented  the  conten- 
tions made  by  the  pleadings  and  the  evidence. 
The  Judgment  and  curder  doiylng  a  new  trial 
are  affirmed. 

PKMBBBTON,  a  J.,  and  HUNT,  J„  CQn< 
cor. 
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8TXTB  ex  rtL  OALDWBLL  t.  DISTaUOT 
aOUBT  OF  NIKTH  JUIMOlAIi 
DUTUuuT. 

(Snpreine  Gtnut  <^  Montana.  Dee^l6,  1816.) 

ArFKU4— Waivsb  op  Biobt — Ckbtiobari  — Ajr>i- 

DA71T  OP  ThIAL  JuDOE. 

Where  defeodant  asked  leave  to  amend 
his  aoBweni,  and  coDsented  to  the  setting  of  the 
eaoae  for  trial,  and  demanded  a  jury  after  a 
motkm  for  a  new  trial  had  been  gran  ted,  he 
cannot,  by  a  Bubseqneat  attempt  to  appeal 
from  tiie  order  i^'anting  said  motion,  deprive 
the  conrt  of  Its  iurisdictloB  to  proceed  with  the 
caae;  and,  to  ascertain  such  facta,  the  affida^ 
of  the  trial  jiidse  in  return  to  a  writ  of  oerfelo* 
rari,  together  with  the  mlnates  of  the  clerk, 
mar  be  looked  to. 

Certiorari  by  the  atato,  upoB  tbe  relation  of 
White  CaldweU,  to  the  diatriot  coart  of  the 
ninth  Judicial  dlatrlct   Wilt  dUmlaaed. 

The  relator's  affidavit  la  tha.t  be  la  the  de- 
fendant In  an  action  entitled  Bobart  t.  Cald- 
well, late^  pendlnc  in  the  district  conrt  of 
OaUatln  connty;  that  on  January  26,  1805^ 
a  verdict  waa  rendered  In  sold  action  in  fa* 
vor  of  defendant,  and  thereafter,  on  Febro- 
oiy  4, 1886,  a  Judgment  was  duly  entered  up- 
on aald  ToxUct  In  defendant'a  favor;  that 
thereafter  the  plaintiff  In  said  octlmi  pre- 
pared his  atatement  on  motlcm  for  a  new 
trial,  which  WfW  settled  and  altowed,  and 
gave  notice  of  Intention  to  move  for  a  new 
trial;  that  on  aOkrcb  26,  1S86.  tbe  court  sus- 
tained the  motion  for  a  new  trial,  and  made 
Its  order  acconUncly;  that  theveafter  the 
conrt  set  said  caiwe  tot  trial  on  April  8,  lfi86; 
that  thla  relator,  belnff  dtantlsfled  with  sold- 
ordw  sostalnhis  aald  motion  for  a  new  trial, 
on  the  ^h  of  April,  U86,  pr^iwred  and 
served  his  notice  of  appeal  to  the  siqvreme 
court,  and  filed  his  nndert^ng  on  appeal 
April  5,  1€95;  that  notwlthatandlng  oald  tii)- 
peal  the  district  conrt,  over  Uic  objectUm  of 
r^tor,  proceeded  to  try  said  cause,  and  that 
the  case  was  tried  and  a  verdict  rendered  on 
April  8,  1896,  and  that  on  April  9,  1886,  tbe 
conrt  rendered  its  so-called  Judgment  in  fa- 
vor of  i>laintifl  and  ag^nst  defendant;  that 
an  execution  has  been  Issued,  and  ptalntlff 
la  attempting  to  ootlsct  the  amount  due  on 
Bald  Bo-called  Judgment,  notwithstanding  tb» 
appeal.  Abator  concludes  by  averring  that 
tbe  district  court  axeeedad  tim  Jnrladlctlon, 
and  asks  for  a  writ  of  certiorari  command* 
log  said  court  to  certify  to  thla  court  the' 
transcript  of  the  records  and  iwoeeedlnga  In 
the  action  aforesaid  as  fully  and  as  entirely 
as  it  remains  before  said  conrt,  ete.  Hon.  V. 
K.  Anustrtmg,  Judge  of  the  ^strict  court  for 
Oallatln  county,  forwarded  the  proceedlnga 
in  the  said  coae  of  Bohart  v.  Caldw^  and 
appoidad  l^reto  hia  own  afDdavlt  It  ap- 
pears by  the  district  court  clerk's  minutes 
that  a  atatement  on  motion  for  a  new  trial 
In  tbe  case  of  Bc^rt  v.  Caldwell  was  ^ned 
and  allowed  on  March  11.  1805;  service  hav- 
ing been  accepted  by  W.  O.  Fletscbhauer,  at- 
torney Cor  defendant,  on  February  2G,  XHQb. 


On  March  2Stb  tbe  motion  for  new  trial, 
having  boon  aobmttted,  was  sustained.  On 
April  1st  tbe  case  waa  set  for  trial  on  April 
8th.  and  It  was  oidered  "that  defendant  \m 
permitted  to  file  an  amended  answer  upon 
tbe  payment  of  all  costs  iuourved  up  to  this 
data"  On  AprU  8d  the  oi^  made  pennit- 
tlng  defendant  to  file  au  amended  aoawer, 
and  reQulzing  him  to  j^y  all  coeta  up  t» 
date,  was  modified  oa  aa  te  read,  "all  coats 
incurred  during  the  last  tavia  «f  eonct.**  On 
April  Sd.  by  the  uluuie^  '^fudant  is  given 
until  to-morrow  mondog  to  file  his  amended 
answer,  and  to  jpny  the  coats  ordered  fety  the 
coart."  On  AjfiA  ath  notlee  of  apgieml  waa 
filed  in  said  cause,  apf»ealli«  </rom  tbe  order 
made  en  tbe  2uth  oC  itorcb.  auatairUng  plain- 
tiff's motisn  for  a  new  txlaU  and  granUng 
plalBtiff  a  new  tarlal  ef  aald  action.  Tills  no- 
I  tk»  was  -signed  by  W.  G.  Flclsdihaner.  at- 
tomof  for  defatdfwt.  and  semi  «pon  B.  P. 
CodweO.  attoiiDey  0or  pialttUff,  A^ru  4th. 
On  April  8th  the  caiua  vras  called  for  trial, 
at  which  time  Messn.  I«nce  &  Luce  entered 
their  appearance  aa  co-counsel  for  defend 
ant,  and  objected  to  the  trial  for  the  reason 
that  tbe  conrt  bad  lost  Jarisdiction  of  tbe 
cose,  *tin  appeal  to  tbe  supreme  conrt  bar- 
ing  been  perfected  by  the  defeodant,  which 
obdectlon  Is  everroled  by  the'  oour^  and  tbe 
defendant  decUnes  to  proceed  with  the  ease." 
The  minutes  show  that  the  case  was  then 
tried,  and  a  verdict  rendered  for  the  plaintiff. 
Thereafter,  on  AprU  aoth,  execution  wns  Is- 
sued on  a  Judgment  in  sold  case.  The  affida- 
vit of  Judge  Armstrong,  so  £ar  as  material, 
is  that  Mr.  Flrtschhauer,  attom^  of  record 
for  the  defendant,  had  stated  to  the  Jndse. 
In  his  chambers,  that  he  would  xatlier  that 
the  Judge  grant  the  mothm  for  a  new  trial 
pending  as  heretofore  noticed,  as  he  desired 
to  amoid  his  answer;  that  when  tbe  motion 
for  new  trial  was  granted,  March  25tb,  sold 
FlelBchhauer  was  present  in  court,  and  ask- 
ed permission  to  file  an  amended  anaw^; 
that  tiie  attorney  for  tlie  plaintiff  objected 
to  tbe  filing  of  an  amended  answer,  except 
upon  terms;  that  a  copy  of  the  amended  an- 
awer  waa  served  -npon  Gadw^  aa  attom«y 
for  plaintiff,  and  that  on  April  let,  In  open 
court,  the  Judge  proceeded  to  call  the  docket 
and  to  set  cases  for  trial;  that  sold  Fleincb- 
haner  then  renewed  his  application  to  file 
an  amended  answer,  and  was  then  and  there 
granted  pem^sdon  to  file  the  same  npon 
paymMit  Hi  costs,  as  bePelnbtfore  recited; 
that  said  cause  was  then  set  for  trial  on 
April  8tfa,  without  obJectltm  from  ^ber 
party,  and  said  Fleischfaaner  then  and  there 
donanded  a  Jury  for  said  cause,  vrtalch  re- 
quest was  granted,  and  said  cause  set  for 
trial  by  a  Jury;  that  no  af^Ucatlon  was 
ever  made  to  said  court  to  withdraw  the  re- 
quest to  file  an  amended  answer  In  said 
cause,  nor  to  vacate  the  order  settlnx  said 
cause  tor  trial.  Tlie  relator  moved  to  strike 
from  the  record  the  entire  aflldaTlt  of  Judge 
Armstrong,  because  It  was  not  part  of  the 
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noonA  In  Oe  cue  at  Bobact  V.  OiM-wdl,  as 
It  CKlatad  «■  Apia  2^  UBS,  at  th»  dme  nt 
tbs  taBnuusoCtbs  melt  oCcwttonri.  snd  Jar 
ttefnrdwfenoalta*  a>M  iflMhTttlsBDta 
annw  to  tbs  facta  altogpi  in  th«  iilaliir^ 
aSdavlt,  and  that  tbe  oaoM  camot  be  tiled 
opoB  aflMOT>t%  but  tb»  examloaUoa  lAoald 
be  ocmftifld  to  the  reeead  to  mid  caa*  of  B«- 
but  T.  CiUinlL 

juoce  &  Ijoce,  for  relator.  H.  J.  Hartell. 
Attj.  Gmw,  for  aeapondent. 

PB£  OITBIjUL  One  biaaii7«  ante  tba 
mmi  and  bitoto  to  ttiia  cam,  to  limited  to 
fba  aole  aaeBtton  wbetber  tbe  dlatclct  Judge 
exceeded  He  jaitodtotton  to  prooaedtoB  to  try 
tba  eaea  of  Botaart  t.  OaldwaH.  Btato 
Judge  of  aeemd  Judicial  mwL  Ooart,  10 
Moat.  Ml,  SB  Pae.  MB&  We  are  deariy  of 
oxrlntoo  tbat  be  did  aot  We  doubt  wbetber 
It  la  neoaaaary  to  90  b^ood  tbe  ndnato  en- 
triea  ot  tbe  dock  to  gatber  tbcrefrom  that, 
after  a  new  trial  wa»  granted,  Icare  to 
amend  the  aaawer  to  Bohart  t.  Caldwell  was 
praanmaMy  aifced  br  defiodant  before  It 
waa  granted  br  t^e  cotuC  We  think  tt  la 
atoD  a  fabr  yreaangtlon  that  wban  a  new 
tztel  of  a  eaae  la  panted,  and  when  tbe  mto- 
atea  abew  that  tbe.  caae  ta  aet  f or  trial  by 
tbe  coart,  and  no  objectton  appears  of  record 
thereto,  tbe  partlca  have  waived  their  right 
of  appeal  Crom  tbe  order  granting  a  new 
trlaL  But,  U  we  ga  too  Car  to  tbeae  Tlewav 
It  oeatBto|7  ta  pmper  for  the  district  Jndge 
to  make  tbe  ndaatea  mace  ccrtato  bj  aetting 
forth  In  Uo  retain  to  aa-  avpUcatlon  for  a 
Witt  of  oertloraxl  that  the  deXendant'a  attor- 
ney of  veeovd  aaked  leave  to  amead  bia  an- 
swer, consented  to  tiie  aetUng  of  the  canae 
tax  trial,  and  deaumded  a  jvry,  an  after  the 
motion  tor  a  new  tztol  bad  been  granted. 
Defeaifant'a  oonnael  of  record  having  know- 
ingly abided  by  tba  wder  granting  a  new 
trial,  and  prooeeded  thereunder,  the  anbae- 
qnent  attempt  by  him  or  fala  co-coonael  to 
appeal  ftom  that  <»der  coald  not  dq^ra  the 
district  coart  of  tta  ^nlsdlctlon  to  proceed 
with  tUs  caae  aa  tt  did.  The  writ  is  dis- 
missed. 


BLLXNQ  T.  HARRINGTON. 
(Bnprenu  Cbortof  Moatank    Dec  8l  1895.) 

VotD  EzaOOTKHV  SaLB— EticTIOX  of  PUBCBASSa 

— ^Recotkkt  or  Pukchase  Monst — 
LiMiTATios  or  Actions. 

1.  Proeeediii«a  hwtitnted  hy  a  Judgment 
creditor,  in  which  the  Jadgmeot,  execntloi^  and 
sale  thereonder  ore  declared  voiil,  and  the  judg- 
ment creditor  awarded  a  decree  for  the  full 
amount  of  bia  claim,  are  equivaleot  to  an  evic- 
tion of  the  parchaaer  et  tbe  execution  sale,  with- 
to  Code  Civ.  Proc.  S  347  (Oomp.  St.  1887),  pro- 
Tiding  that,  if  the  parchaaer  of  real  pn^wrty 
sold  on  execution  be  evicted  therefrom  in  con- 
■eqoence  of  Irregnlaritiea  In  the  proceedings, 
he  may  recover  from  tbe  jndgment  creditor  the 
price  paid. 


%  la  muA  cast  BMHattoBw  hagto  to  na  «a^ 

from  the  time  tbe  decree  declaimg  the  Jnd^ 
ment  and  ezecuttoD  to  be  void  was  rendered. 

Appeal  Dram  district  courts  SUvar  Bow  coim»- 
ly;  J.  J.  McHsttan,  Mpa 

Action  by  Hairy  mung  agata«t  Fayette 
Qsnlngton  ta  toe  reeavary  of  sBonsy  paid  to 
detondant  mider  a  void  exeeottm  sate.  Ftdib. 
a  Jud^ent  for  pUntUt  on  the  pleadings,  de- 
fendant appeals.  Afflimed. 

It  ivpeais  from  the  Readings  to  tUs  case 
that  on  the  IStb  day  of  AprU,  1881^  toe  d»> 
fendsnt  berolia  obtalDed  a  jndgmsat  by  con-- 
fesaktn.  against  the  probato  Jadge  of  MadtaoB- 
cooaty,  aa  troatae  of  tbe  tomi  site  of  Pony,  to  ■ 
tbe  district  coint  ot  aald  eomidy;  that  tlier^ 
after  an  execntlon  was  tamed  oat  ot  saU  oomfc 
on  aald  Judgment,  and  on  the  2U  day  oT 
April.  1881,  the  AerifC  of  said  ceaaty  sold  tba 
town  tots  of  said  Pony  town  atte,  dsaccHied  to 
the  complato^  at  paUlc  aale,  to  the  plalatiff  to- 
tbls  salt,  for  tbe  sum  of  $162^15,  wbteb  was 
paM  to  tbe  dtfendant  hereto;  that  tba  probate 
judge  and  the  district  Judge,  sa  fmatew  of 
said  town  stte,  ignored  said  JndgsMat  and 
sale,  treated  the  same  as  voM,  and  peltialttod 
otbn  persons  to  obtato  title  tbsoMs^  1^  rmma 
whereof.  It  la  sieged,  the  {dafadSTs  title  to 
said  lots  waa  defeated;  that  thereafter,  on  the 
2d  day  ot  Deocmbcr,  iS80,  tbe  defendant  to 
this  case  obtatoed  a  wrtt  of  nadamn,  from 
the  district  ooort  ot  mki  comity,  against  the 
treasure-  ot  the  county,  to  compel  him  to  pay 
over  to  this  defendant  moneys  ta  hte  hands  fronk 
tbe  sale  of  town  lots  to  said  Pony  town  stt^ 
to  tbe  amount  of  the  daim  for  wfalcb  he  bade 
obtained  the  Jadgm«it  above  mentioned 
against  the  probate  Judge;  that  upon  tbe  heor- 
li^  of  said  mandamus  proceeding  the  dis- 
trict court  hdld  said  Jodgmm^  and  the  sale  at 
which  (daintlff  purcfaased  said  lots,  to  be  null 
and  void,  and  ordered  tlM  txeasnisr  to  pay  to 
this  defendant  the  enthe  ainoant  of  his  claim,. 
IrreHpectJve  of  tbe  said  sum  of  fl6t2.5&  be  bad 
received  from  this  plaintiff  as  the  proceeds  of 
said  sale  of  said  lots  under  aald  Judgment. 
Plaintiff  alleges  that  by  reason  ot  said  factft 
and  proceedings  he  has  been  deprived  of  the- 
title  and  possesslou  of  said  lota  and  that  his 
title  thereto  has  failed,  and  asks  Judgment 
against  the  def^dant  fCr  ssld  som  of  $162.65 
paid  therefor,  and  for  toterest  thereon.  The 
defendant  denies,  to  hla  answer,  tliat  platotUf'a 
title  to  the  lots  described  hsa  failed  by  reesoa 
of  tbe  facts  alleged  In  tbe  oomptotot,  sad  at- 
leees  "that  by  virtue  of  a  cntsto  contract  to 
wrttli^,  entered  toto  on  the  Zlst  day  of  Oc- 
tober, 1S8&,  between  plaintiff  and  defendant, 
and  one  W.  W.  Mwite,  all  tbe  property  de- 
scribed in  plalntUf  B  oomplatot,  and  all  his  in- 
terest tbereln,  was  secuied  ta  plaintUT,  »act 
that  plaintiff  thereafter  pnxnired  a  good  an<fi 
valid  tttle  to  said  property."  Plstotiff  ccpUed, 
denying  the  new  matter  set  19  to  the  answer, 
and  moved  for  Jndgnmit  on  the  pleadlnga.. 
The  court  sastalned  the  motkn,  and  entereA 
jndgment  for  platotlff  for  the  saaonat  demand- 
ed.  From  tbla  Judgment  deCoidant^apiMala.  . 
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VottOa  As  FatUi,  tot  agpeOanL  W.  A.  Olaft. 
Cor  laqxuideiit 

PBMBB]RTON»  O.  J.  (after  atatinc  the 
facts).  Tbla  Is  an  action  based  upoD  section 
S47  of  the  Oode  <tf  OtvO  Procednre  (Ckxnp.  St 
1887).  That  part  of  the  aectton  biroWed  reads 
as  follows:  *'If  the  pnrchaser  of  real  prop- 
«Tty  sold  an  ezecnUon.  or  his  snoceaaor  In  In- 
terest, be  elected  ther^rom  In  consequence  of 
Irregidarittes  In  fbe  proosedlngs  concerning  the 
sale,  or  of  the  rerersal  or  discharge  of  the 
judgment,  he  may  recover  the  price  paid,  with 
Interest,  from  the  Judgmmt  creditor."  It  Is 
conceded  that  the  Judgment  and  execution  un- 
der which  plaintiff  purchased  the  lots  describ- 
ed In  the  complaint  were  Told;  that  the  de- 
fendant was  the  Judgmoit  and  execution  cred- 
itor; and  that  the  Judgmoit  and  execution 
were  declared  void  In  proceedhigB  Instituted  by 
blm,  tmdw  wUdi  proceedings  jdalntifrfl  title 
to  tbe  lots  waa  defeated.  It  is  not  denied 
that,  under  audi  proceedings  defendant  ob- 
tained tin  fan  amount  (tf  the  claim  upon 
which  he  recovered  the  void  judgment  agataist 
tbe  probate  Judge  after  having  received  tbe 
f  1A2.SS  Of  phdntifl  aa  tbe  proceeds  of  the  void 
sale.  Tbe  defendant  oontoids  that,  as  no  ac- 
tual eviction  by  legal  proceedings  is  shown  or 
ulleged,  tbe  jdaintlfl  cannot  recover  in  this  ac- 
tion. We  think  It  la  not  neceasary,  In  all 
esses,  to  show  each  an  eviction.  In  many 
cases  it  is  sufficient  If  a  pazaznonnt  title  be 
shown,  aa  was  evidently  shown  in  this  case. 
Scriver  v.  Smith,  100  N.  T.  471,  8  N.  B.  675; 
McOary  %  Hastings,  89  GaL  300;  7  Am.  & 
fing.  Bnc.  law,  pp.  80-40,  and  authoritiea  dt- 
cd.  The  defendant,  after  causing  the  lots  to 
tw  advertised  and  sold  at  execution  sale,  under 
a  coitfeasedly  void  Judgment  obtained  1^  Um- 
aelf,  afterwards  tautitutaA  and  succesafolly 
KHosecuted  proceedings  Incourt  by  wbldi  It  was 
determined  and  decreed  that  tbe  Judgmoitand 
execution  under  which  plaintiff  purchased  were 
void,  therein  effectually  defeating  plaintUTs 
title  to  the  lots  by  'showing  a  paramount  titie 
In  the  trustee  In  the  town  Bite.  This  comes 
Toy  nearly  showing,  not  'only  that  plaintiff 
was  evicted,  but  that  he  was  evicted  by  the 
defradant  But  it  Is  contended  by  plaintiff 
that,  irrespective  oi  the  .statute  referred  to 
above,  be  is  enUfled  to  recover  tbe  money  he 
paid  defendant,  for  the  reason  that  tbe  execo- 
tlon  under  wbldi  he  bought  the  Iota,  and  tbe 
Judgment  under  wbkA  the  execution  was  Is- 
sned,  were  afasolotely  void.  In  Sdiwlnger  t. 
Hlckok.  08  N.  T.  280^  it  is  held  that  **m.  pur- 
chaiiia  upon  a  sale  under  a  void  osecntlra, 
-who  has  paid  the  purchase  money  in  good 
faith,  without  actual  knowledge  of  the  Invalid- 
ity of  the  proceaa,  to  the  party  who  procured 
tbe  sale,  can  maintain  an  action  against  such 
Darty  to  recoTO  back  the  mtmey";  and  also 
that  knowledge  of  such  faivalldl^  of  the  pro- 
cess "win  not  be  imputed  to  the  purchaser  at 
such  salet  in  order  to  make  out  tiiat  tbe  pay- 
ment vras  voluntary.**  Henderstm  v.  Overton, 
2  Yog.  894,  a  well-considered  case^  btdds  that 


"tbe  pnrdiaser  of  land  at  execution  sale,  where 
the  Judgment  on  which  the  execution  Issued  Is 
void,  and  where  the  aale  is  thotefoie  void, 
may  reoovw  from  the  Judgment  creditor  the 
purchase  money  paid  at  tbe  aak:"  Gtaapman 
V.  aty  of  Brooklyn,  40  N.  X.  872;  Hunt  v. 
Loucks,  38  OaL  872.  We  think  tiiere  waa  socta 
an  eviction  in  this  case,  as  shown  by  tite 
pleadings,  as  to  entitie  the  plaintiff  to  recover 
the  purchase  money  under  the  statute  referred 
to.  As  the  Judgmait  and  execution  imder 
which  the  plalntifl  pracbaeed  the  lots  were 
confessedly  void,  and  eepecSaSy  as  they  were 
Judicially  decreed  to  be  void  under  iHooeed- 
ings  proeecoted  by  the  deCmdant^  fiie  creditor 
In  such  Judgment  and  execution,  and  mder 
which  proceedings  tbe  jdalntUFa  title  vraa  de- 
feated, we  thfaik,  under  tiie  authorities  dted 
above,  i>lalnttff  Is  wtitled  to  noover  fbe  pur- 
chase money  paid  to  defendant  We  think  it 
would  be  inequitable  to  bold  otiwrwlae,  under 
the  drcumatenoes  and  incta  of  the  case. 

The  defendant  contends  thst  the  court  er> 
roneondy  ignored  tbe  amtract  set  up  in  the 
answer,  by  whkita  it  la  alleged  that  tbe  title 
to  the  lots  waa  secured  to  the  plaintiff  by 
fendant  and  (me  W.  W.  Uorda  By  refiec^ 
ence  to  that  part  of  the  answer,  shown  to  the 
statement  It  will  be  seen  that  tt  Is  not  alleged 
that  the  consideration  of  the  contract  vraa  the 
price  paid  by  the  plaintiff  for  the  lots  at  tbe 
ftecutlon  Bal&  It  Is  not  shown  what  the  con- 
Bidwatitm  of  tbe  omtract  was;  or  that  tben 
was  any  consldentlon  therefor. 

Defendant  pleads  the  statute  of  Undtatton. 
We  think  plaintUTs  cause  of  action  accrued,  aa 
alleged  in  the  complaint  on  tin  i9th  day  et 
October,  1889,  when  be  waa  practically  evicted 
by  the  proceedings  In  court  of  the  defendant 
which  resulted  in  decreeing  that  the  Judgment 
and  execution  under  which  be  pmdiaaed  tbe 
lots  were  void.  The  salt  was  bronght  within 
two  years  thereafter,  and  we  do  not  think  it 
can  be  bdd  that  the  action  was  barred  by  the 
statute  of  Umltatlon.  As  tiie  answer,  In  our 
opinion,  did  not  contain  any  defotse  to  the 
action,  we  see  no  enor  in  tbe  action  of  tbe 
court  In  ordering  Judgment  entered  on  tbe 
pleadings.  The  Judgment  Is  therefore  aflltmed. 

DID  WITT  and  BUNT,  JJ..  conciir. 


BOABD  OF  OOM*RS  OF  JBFFBRSON 
OOUNTT  V.  GILLIAM.  Kierifl. 
<BBpreBie  Court  of  Hoatsna.  De&  18^  ISBCU 

BOBMISSIOM  ON  AOHBSn  CAIS— APtUUBLB 

OnoBB. 

Where  the  agreed  caae  submitted  to  th» 
eoart  without  action,  as  allowed  by  Oode  Orr. 
Proc.  I  468,  fails  to  show  what  the  controTersy 
was,  or  that  there  waa  a  coatroveray  between 
the  partleB,  the  decision  of  the  coort  on  ttw 
question  submitted  is  not  appealablSb 

Appeal  from  district  court,  JefferwHi  eonn- 
ty;  Frank  Showers,  Judge. 

Subndssi<m,  on  an  agreed  statement,  of  a 
controversy  between  the  board  of  commis* 
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■loDen  of  J^eraon  county  and  Alex.  P. 
GUUam  sb  to  the  right  of  the  tatter  to 
charge  curtain  fees  for  serrlcea  as  eheriff. 
From  a  decision  In  favor  of  the  cotnmla- 
sionera,  the  aheritC  appeals.  Appeal  dls- 
missed. 

Comn  A  Parker,  for  appellant  EL  3. 
HaskeUt  toe  respondent. 

PBR  OUBIAM.  ThlB  appears  to  be  a  sub- 
mlsdon  apon  an  agreed  statement  of  facts 
under  section  468,  dlv.  1.  Code  Gtr.  Proc. 
(Comp.  St  1887).  But  It  does  not  appear 
from  what  Is  called  the  "Agreed  Statement 
of  Facts"  what  the  controrersy  Is  between 
the  parties,  or  that  there  Is  any  real  con- 
troTersy  between  them.  The  record  shows 
certain  questions  were  submitted  to  the 
court,  involTlng  the  right  of  the  defendant, 
as  sherltr  of  the  county,  to  charge  certain 
fees  for  his  serrlcea.  These  questions  the 
court  saw  fit  to  answer.  But  the  court  ren- 
dered no  judgment,  nor  was  there  any  real 
controversy  presented  and  submitted  that 
would  have  authorized  the  rendering  of  any 
judgment,  In  the  matter.  The  court  an- 
swered or  decided  the  anestlons  submitted. 
From  such  dedslon  the  defendant  appeals. 
The  answering  or  deciding  the  questions 
submitted  to  the  conrt  did  not  constitute  an 
enforceable  or  appealable  order  or  Judg- 
ment For  these  reasons  tbia  aroeal  !■  <U» 
missed.  Dismissed. 


BEILBBONNBB  t.  LLOYD. 
(Snprme  Oonrt  ot  Montana.  Dec  2,  7806.) 

ClUTTSL  UORTOAOBB— ValiditT— PoSSBBSmV  BT 
MOBTOAeOB— BviDBHOB. 

1.  A  chattel  mortgage  on  a  stock  of  mer^ 
chandlse  which  provides  that  the  mortgagor 
may  remain  in  posseBBion,  bat  prohiUts  hun 
from  disposing  of  the  goods,  is  prima  fade 
valid. 

2.  The  validly  of  ctuittel  mortgage  on  a 
stock  of  merctiandise  is  not  impaired  by  a  con- 
tempo  raneooB  verbal  agreement  that  the  mort- 
gagor may  remain  tn  posBesBlon  of  the  goodB, 
sell  the  same  in  the  usual  coarse  of  trade,  and 
a|>ply  the  proceeds  to  the  mortgage  debt. 

3.  When  a  chattel  mortgage  is  valid  on  its 
face,  evidence  that  the  mortgagor  retained  pos- 
eession  is  material  only  as  uearing  on  the  Is- 
sue of  good  faith. 

4.  Evidence  that  the  mortgagee  of  a  stock 
of  mercIiaDdise  went  to  the  mortgagor's  store 
where  the  goods  were,  remaining  but  a  short 
time,  and  did  not  notify  the  employes  of  Ihe 
transaction,  nor  post  any  sign,  is  iDsafficient  to 
allow  change  of  possessitm. 

5.  Bvidence  that  the  parties  to  a  chattel 
mortgage  on  a  stock  of  merchaodiite  were  part- 
ners at  the  time  the  instrument  was  executed  is 
competent  on  the  issne  as  to  the  validity  of  the 
mortgage  debt 

Appeal  from  district  conrt  Silver  Bow 
«ounty;  William  O.  Spelr.  Judge. 

Action  by  Charles  Hellbronner  against 
John  B.  Lloyd  to  recover  personal  property 
or  Its  value.  From  a  Judgment  for  plaintiff 
def  mdant  apjKala.  Modified. 


Plaintiff  pleads  that  on  November  4,  1891, 
and  ever  since  then,  he  has  been  the  own- 
er of  certain  personal  pr<^>erty,  described 
in  the  complaint;  that  the  defendant  has 
taken  the  same  wrongfully  and  unlawfully 
from  the  possession  of  plaintiff;  and  that  the 
value  of  the  pn^iierty  Is  $1,900.  The  defend- 
ant denied  the  ownoBhtp  of  plaintiff,  also 
the  value  of  the  property  In  excess  of  $700^ 
and  alleges  that  he  1b  the  sheriff  of  Slivw 
Bow  county;  tluit  one  M.  O.  Cohn  recov- 
ered a  Judgment  against  (me  Max  H^bron- 
ner;  and  that  as  such  sheriff,  he  levied  up- 
on the  goods  in  question  under  an  attach- 
ment issued  In  the  cause  of  Cohn  v.  Hell- 
bronner; and  that  the  property  belonged  to 
Max  Hellbronner.  By  repllcatlcm,  plalntifF 
affirmatively  alleges  that  before  the  com- 
mencement of  the  action  by  Cohn  against 
Max  Hellbronner,  on  the  4th  day  of  Novem- 
ber, 1881.  Max  Hellbronner  executed  a  mort- 
gage to  plaintiff  uiK>n  the  property  described 
in  the  complaint  to  secure  a  note  made  by 
Max  Hellbronner  to  plaintiff,  dated  Novem- 
ber 4,  1891,  payable  nine  months  &ttet  date» 
for  the  sum  of  fl,000,  with  Interest;  that 
such  mortgage  Is  a  valid,  subsisting  lien  up- 
on the  property  of  Max  Hellbronner;  and 
that  the  sheriff  did  not  pay  the  amount  of 
the  mortgage  before  making  the  attachment 
There  was  a  trial  to  a  Jury.  The  chatty 
mortgage  Includes  a  horse,  wagon,  cash  reg- 
ister, safe,  etc.,  "and  all  fixtures  and  shelv- 
Ing  and  pictures,  and  the  whole  stock  of 
nuts^  groceries,  and  wares,  of  all  kinds,  now 
In  the  storeroom  known  as  'No.  60  West  Park 
Street'  and  called  the  'California  Market/ 
to  have  and  to  hold,"  etc.  It  was  further 
provided  In  the  mwtgage  that  "the  party  of 
the  first  part  [mortgagor]  might  rmnaln  In 
possession  of  and  carefully  use  all  of  the 
abovfr4escribed  proper^,  until  deteult  b» 
made  by  the  party  of  the  first  part;  but 
*  *  *  prior  to  the  maturity  of  the  mifft- 
gage  debt  the  property,  or  any  part  thereoi^ 
should  be  attached,  seized,  or  levied  upon 
by  any  creditor  of  the  party  of  the  first  part 
or  If  the  party  of  the  first  part  sold  or  in  any 
manner  disposed  of  said  described  property^ 
or  any  part  thereof,  or  if  the  mortgage* 
should  at  any  time  consider  the  possessioik 
of  the  mortgaged  property,  or  any  part  there- 
of, essential  to  the  security  of  the  payment 
'  of  the  note,  then  he  should  hare  the  right  to 
immediate  possession  of  said  property,  and 
might  enter  any  premises  where  the  property 
was,"  etc.  The  mongage  was  duly  verified 
by  mortgagor  and  mortgagee,  according  to 
the  statutes,  and  acknowledged  as  required 
by  law.  Charles  Hellbronner  testified  that 
he  was  In  possession  of  the  property  after 
the  mortgage  was  given;  that  he  went  down 
with  Max,  and  took  iwssession  of  it;  that 
he  (Max)  gave  Charles  possesion  of  It  to 
sell  the  goods,  and  get  his  money  out  of  it,, 
he  thought  Thls^  was  about  two  hours  be- 
fore the  attachment  made  by  Oohu.  The 
mortgage  was  given  the  same  day  of  the 
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attftchm«st,  and  wtn  for  fl.OOO  tbat  Max 
owed  Cbarles.  On  croeft-examtaation,  tbe 
-witness  said  tbat  he  was  In  pesseHslon  at 
4Sie  time  of  the  attaetament;  tbat  be  was  oA- 
Ttsed,  after  Max  bad  gtrea  him  tbe  chattel 
mortgaKe,  to  tahe  poesesrton  nntU  be  could 
get  bifii  money  out  ef  It;  that  be  went  down 
with  Max,  gare  srdm  aronnd,  saw  what 
there  was  to  be  done,  and  then  went  off; 
while  he  was  gone,  the  attachment  was  lerted; 
ttat  be  left  his  brother  Max  tn  posBesshm  wbea 
be  was  absent;  that  be  simply  went  down 
there,  and  told  him  what  he  wanted  done;  that 
lie  spoke  to  the  boc^eeper,  bnt  did  not  Inform 
him  poalttrely  of  his  claim  of  possesion;  that 
there  were  $300  to  be  paid  to  Cohn  tbat  day 
by  Max,  and  that  was  what  he  spoke  to 
the  bookkeeper  Hoyt  aboat  There  was  no 
change  of  tigns,  and  no  notice  of  any  change 
of  possession  aboat  tbe  jMace.  Platntlff  and 
Max  Heflbroimer  are  brothers.  Plaintiff  tes- 
tified tbat  he  had  loaned  his  lM<other  ^700, 
trom  abont  Angnst  31,  1881,  made  np  of 
aamfl  advanced  by  plaintiff  to  bis  brother 
*r<»n  time  to  time.  The  other  $300  was 
money  loaned  by  the  sister  of  Max  and 
Charles  to  Max.  Plaintiff  offered  In  eTldence 
checks  amonntlng  to  $535,  which  he  bad  loan- 
«d  to  Max,  and  stated  tbat  tbe  other  $150 
was  In  cash,  and  that  there  were  some  small- 
er sums  besides  which  made  up  the  $700. 
The  debt  of  $300  loaned  by  the  sister  to  Max 
was  turned  orer  by  h«7  to  Charles,  who  gave 
ber  his  note  for  $800.  In  that  way  the  $1,- 
OOO  was  made  up.  Plaintiff  said  that  be 
«oaM  get  no  money  ont  of  Max,  and,  after 
considerable  persuasion  and  threats  to  at- 
tach. Max  executed  tbe  ehattd  mortgage; 
that  ptalDtlff  le<t  Max  In  ebarge  to  sell  the 
TJToperty,  and  turn  the  money  OTer  to  him, 
and  told  Max  net  to  buy  any  more  goods 
than  tbe  business  actually  needed  to  keep 
It  up;  that  Max  was  to  sell  these  goods  that 
were  there,  and  put  tbe  money  into  the  bank, 
and  use  It  to  pay  off  tbe  accoants  he  had;  be 
'was  to  go  on  and  sell  tbe  property  or  goods 
<hat  were  hi  there;  that  the  money  tbat 
was  tn  Max's  possession  at  the  time  of  the 
aiortgage,  amounting  to  $300,  was  to  be  paid 
"to  C!ohn;  that  the  plaintiff  was  to  take  what 
money  came  In  In  tbe  regular  course  of  busl- 
ness,  and  pay  himself  out  of  It,  and  then 
take  off  the  mortgage.  Max  Hellbronner 
corroborated  Charles  about  the  debt  due  to 
<Tfaarles  and  to  his  sister;  that  Cohn  agreed 
to  carry  him  until  he  had  paid  his  brother; 
that,  after  the  mortgage  was  given,  he  (Max) 
put  Charles  In  powession  of  the  place,  and 
Charies,  after  staying  about  an  hour,  went 
away,  and  told  Max  to  stay  until  he  came 
Imck;  In  the  Interim  the  attachment  was 
levied;  that  be  tnten<ted  to  pay  Cohn  on  ac- 
«oiint  tbat  day;  that  he  snpposed,  when  he 
put  his  brother  tn  charge  of  tbe  place,  the 
■^^ja"  beard  what  he  said,  but  he  could 
^net  say  whether  they  did  or  not;  that  he 
-told  tbe  *^ya"  that  Charles  was  in  charge 
<t  ttn  {dace;  tAott  he  stayed  there  an  bonr 


or  BMK,  and  then  left,  *tevlag  ma  Id  eh«rB» 
to  ran  the  place  tM  he  got  ba<*L"  Harry 
Hoyt,  bookkeep«  fir  Max,  a  wltnoa  flor 
tbe  d^dant,  stated  nbstattttaOy  that  be 
knew  DotblBg  of  any  noptgage  upon  tke  |Vop- 
erty,  or  of  any  change  of  posseealQa;  that 
be  did  Dot  lemember  wbelber  Gbarlea  Hdl- 
bronner  was  In  tbe  store  on  tha  day  of  the 
attachment;  but  that  be  was  not  notified 
tbat  CharleB  Hellbronner  waa  la  ^argc^  aud 
no  tnstxuctlOBS  In  his  preaence  were  aver  glveD 
by  Cbarleo  to  Max. 

FOFbls  ft  FoaHMa,  for  aspdlant  tb  J.  Ham- 
llton,  tor  leapondenL 

HUNT*  J.  (aftar  stating  tbe  Cacfai).  1.  Tbe 
defendant  insisted  tuKin  tbe  trial  that  there 
was  no  Indebtedness  from  Max  to  Cborles 
Hellbronner,  but  that  tbe  mortgage  was  fraud- 
ulent,  and  that  tbore  was  no  con^deratkm 
tberefcff.  We  will  not  burden  the  record  by 
stating  the  evidence  upon  this  poInL  There 
was  amijde  testlmDny  to  submit  to  the  Jury  the 
question  of  the  good  &lth  of  the  tiansacticai 
between  the  brothers,  and  that  upon  tbls  point 
defendant  has  not  aufflclent  ground  of  com- 
plaint 

2.  The  court  Instructed  the  Jury  tbat  If  tbe 
plaintiff  had  a  valid  Uen  on  the  propoty  of 
defendant  by  virtue  of  the  chattel  mort^g^ 
and  that  the  mortgage  was  made  in  good 
faith  to  secure  a  Ixma  fide  debt  due  by  Max 
to  Charles  Hellbronner,  tben  tbe  plaintiff  could 
recover;  and  that  a  chattel  mortgage,  r^lar 
on  its  face,  properly  made,  executed,  verified, 
acknowledged,  delivered  and  filed,  was  prima 
fade  vaHd,  and  tlie  biaden  of  prorfog  that  it 
was  frandnlsnt  was  upon  the  defendant;  and 
tbat  If  thay  believed  that  this  mortgage  of  Max 
to  Charles  was  made  in  good  faith  to  secure 
a  debt,  and  was  duly  execute^,  then  the  levy 
made  tbe  defendant  was  wrongful  and  un> 
lawful,  and  that  they  should  find  for  ^  plain- 
tiff. These  Instructions  were  applicable  to  Uie 
Issues  raised  on  tbe  trial,  and  we  tblnfc  coi^ 
rectly  stated  tbe  law. 

But  tbe  court  thereafter  charged  tbe  jury  bi 
terms  wlilcdi  so  conflicted  with  tbe  law  as  abore 
stated  that  we  think  the  fary  must  have  beea 
misled  In  their  dellberatlona  eoncmiing  die 
mortgage  upon  tbe  atodc  of  merchandise.  For 
instance,  they  were  told  that  all  ttae  goods  is 
tbe  possession  of  Max  constituting  his  stock  in 
trade,  and  which  were  held  as  meichandiee, 
and  offered  for  sale  tn  tbe  daily  bnsii^B. 
would  not  paas  by  tbe  mortgage  tntrodDced  In 
evidence  In  tbls  case  If  it  was  imderstood  tbat 
the  mei-chandlse  should  remain  In  tbe  posses- 
sion  of  Max,  and  be  sold  In  tbe  ordinary  conne 
of  trade,  unless  K  was  found  from  tbe  evi- 
dence that  the  plaintiff,  as  soon  thereafter  as 
could  reasonably  be  expected,  and  before 
such  stock  bad  been  (Smlnfsbed  by  satfs 
therefrom,  took  possession  of  the  said  prop- 
erty so  mortgaged,  In'  wlrfch  svent  of  suck 
possession,  if  by  cmisent  ct  said  Max,  sod 
mortgage  would  pass  all  tte  goods  owat^ 
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-ins  tbe  atoA  In  ttrnde.  Tbe  testisranT 
any  undecstaiidbic  between  mortgagee 
1  uKotgaaor  befog  that  tlw  proceeds 
l  >e  appUed  to  liquidate  the  mcMtgage  debt, 
is  Instruction  was  Teiy  mUAeadtng. 
^Vxid,  again,  tbe  court  charged  that  lf,iiiKni 
execntlm  of  the  mortgagee  It  was  agreed 
?t^-weea  tlie  mortgagT»-  and  mortgagee  that 
le  mortgagor  idumld  remain  In  the  poases- 
on  of  the  BtoiA  «(  goods,  whldi  was  held 
>xr  sale  in  Oe  wAUMtzr  coarse  M  trade,  and 
'  it  was  imderstood  betwun  tbe  mortgagor 
ud  mOTtgagee  that  the  mortgagcw  Bbould 
ontiime  to  sett  sneh  goods  In  the  ordtaiary 
oxirse  ot  txaAa,  then  tbe  mortgage  as  to  Ow 
oerchaadlsB  and  at  ode  in  trade  waa  to  Id  as 
o  the  cradlttirs  of  tbe  DMrtgager,  nnless  tbe 
rnortgagee,  before  tbe  lerr  of  the  attadb- 
Liient,  took  possession.  This  Instroctlon  like- 
wise omitted  tb©  point  that  possession  with 
a  right  to  scU  and  apply  tbe  jpvceeda  to  pay 
tlie  mortgage  d^  would  not  Invalidate  the 
mortgage. 

lywo  theories  were  thus  laid  before  tbe 
jtiry        tbe  InstroctleBs:  First,  where  the 
jury  were  toM  that  the  mortgage  was  en- 
tirely good;  and,  another,  w-bere  they  woe 
told  that  ths  mortgage  was  Told  as  a  matter 
of  law  as  to  the  principal  ttmn,— 1±e  stock  of 
merebandfse,— unless  the  mortgagee  took  pos- 
session, wUbest  regard  to  any  agreement  to 
apply  the  proceeds  of  sales  to  pay  tbe  mort- 
^a^e  Aebt   Tbe  Jury  found  generally  for  the 
plaintiff,  wHhont  deelgoatlng  In  tbelr  Terdict 
whetbCT  they  found  upon  the  theory  that  ss 
to  tbe  stock  the  mortgage  was  ralld,  as 
charged,  or  whether  It  was  void,  as  charged, 
but  cored  by  virtue  of  possession.    This  con- 
flict ta  the  tnstracttons,  as  to  the  stock  of 
merchandise,  was  serloas,  for  this  reason: 
The  court  ought  not  to  bare  toid  the  Jury 
that  tbe  mortgage  was  void  on  Its  face,  un- 
less possesion  wfis  taken.    On  Its  face  It 
prohlMted  tbe  sale  of  any  goods;  therefore 
It  was  T^lfd.    The  eztrlmic  evidence,  how- 
erer,  tended  to  show  that  there  was  a  verbftl 
agreement  «tered  Into  between  tbe  mortga- 
gor and  mortgagee  about  tiie  time  of  tbe  exe- 
cutloD  of  the  mortgage,  to  tbe  effect  that  tbe 
mortgagor  nilgbt  remain  In  poesesston  of  the 
stock,  and  seB  the  same,  ftccenntlnf:  for  the 
proceeds,  and  applying  the  same  to  liquidate 
the  mor^ge  debt.    This  erhJeuce  In  no  way 
Impaired  Its  validity.    It  was  stlH  valid  If 
sucb  an  agreeaaent  was  made;  and  that  ft 
was  plalnttir  property  assumed  afflrmattrrfy 
to  provft  The  case  Is  therefore  controlted  by 
the  decMon  In  Rochefeau  v.  Beyle,  11  Mont 
461,  28  Pat  872,  where  It  vras  held  that  a 
mortgage  np<m  a  stodc  ef  goods  on  hand  at 
the  time  of  the  ezecutfon  of  the  mortgage 
was,  on  Hs  face,  valid,  provided  the  descrtp- 
tlon  of  the  stodc  was  reasonably  certain,  so 
that  tUrd  peraons  would  be  enabled  to  know 
what  parUcnlar  goods  the  mortgage  applied 
to.  And  the  conrt  approvingly  quoted  from 
Etheridge  v.  ^>erry,  139  U.  8.         11  Siqi. 
Ct  6(0,  re««nlalng  that  a  chattel  mortgage 


on  a  abadk  of  cMAit  lAen  tt  Is  recited,  ei- 
ther In  the  mortgage  or  where  a  parol  agree- 
ment has  bMB  entered  Inio  between  tbe  par- 
ties,  that  tlie  mortvagDr  Is  to  retain  posses- 
ion with  tbe  right  to  sen  the  gctods  at  re- 
tail, Is  valid,  tf  It  wppmt  that  the  sales  were 
to  be  fbr  the  benefit  of  the  mortgagee^ 

Whether  er  not  the  mortgage  was  made  In 
good  faith  was  a  quesdon  of  fact,  and  wheth- 
er or  not  It  was  agreed  between  tbe  mort- 
gagor and  mortgages  that  the  nuMrtgagor 
might  sell  the  goods  act  retail,  and  ajnflJ  the 
lurocteds  to  liquidate  tbt  debt,  and  sncb 
agreement  was  a  condition  entered  taito  In 
good  faith  between  tbe  parties,  was  llkewtae 
a  question  of  fact  Bu^  imder  the  late  de<d* 
slons  of  this  court,  for  no  reason  was  the 
mortgage  In  fbS»  suit  Told  cm  its  face  ss  a 
matter  of  law.  It  was  snfllctent  in  every 
ttapect  prima  faete^  under  Kocheleau  r. 
Boyle,  supra.  "Conflicting  instructions  most 
nearly  always  aaslcnd  the  Jury,  and  are  al- 
ways good  gTDOBd  for  reversal  where  Hissy 
have  done  ehx  The  Instructions  asked  by 
the  dlfTerent  parties  to  an  action  generally 
proceed  t^pon  eattrdy  differrait  theories  of 
law  applicable  to  the  case,  and  they  shoald 
he  so  modified  and  harmonized  as  to  pre- 
sent the  law  in  Its  propo*  light,  or  altogether 
dlsr^rded,  and  the  case  given  to  the  Jury 
on  the  general  charge  of  the  court  atone.*' 
KeUey  v.  Cable  Co.,  7  Mont  77,  14  Pac.  638; 
FUck  T.  Mining  Co.,  8  Mont  296,  20  Pac.  SOT. 

The  question  of  fraud  In  the  debt  was  the 
main  Issue.  This  went  to  tbe  validity  ct 
the  transaction  itself.  So  regarding  It  In 
oar  opinion,  the  evid^ce  concerning  tbe  at- 
tempted possession  may  have  bad  a  proper 
bearing  upon  the  good  faith  of  tbe  mortgage 
altered  Into  between  Max  and  Charles  Htil- 
bronner;  but  we  do  not  think  that  If  the 
mortgage  In  qaestlon  was  made  In  good 
faith,  tbe  possession  under  it  was  material  to 
the  case,  tot,  If  the  mortgage  was  made  In 
good  fiith,  pcMsesslon  was  unnecessary,  be- 
cause on  Its  face  It  was  valid;  while,  If  the 
mortgage  was  made  with  a  fraudulent  Intent 
to  cover  up  the  stodc.  It  gave  tbe  mortgagee 
no  lien  at  all  upon  tbe  stock,  and  posasssian 
thereof  could  not  avail  Um  as  against  bona 
fide  creditors. 

Upon  tbis  point  we  are  also  of  oi^lon  that 
there  is  no  substantial  evidence  of  any  ac- 
tual snA  coBtlnued  change  of  possaeion,  ac- 
companied by  delivery,  in  this  case.  The 
mere  fact  that  Chaides  went  down  to  the 
store  with  fifax  te  not  enough.  He  did  not 
even  notify  the  bookkeeper  or  the  othw  em- 
ployee, posted  no  signs  in  the  window,  chan- 
ged BO  signs,  and  did  nothing,  in  fact,  to  in- 
dicate that  there  had  been  any  change  of 
possession  at  an  of  the  property  Just  previ- 
ously mortgaged  to  him.  Comp.  St  1887,  p. 
653,  i  236;  Cobhey,  Obat  Mortg.  |  404.  It 
would  haye  toesD  no  error  to  have  so  charged 
tiie  Jury. 

8.  The  court  refused  to  pennit  the  defend- 
ant to  introduce  some  testlmouy  tandlng  to 
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Aow  partneorehfp  between  the  mortgagor  and 
mortgagee  prior  to  the  date  of  the  execu- 
tion of  the  mortgage.  lUi  ertdeoce,  how- 
ever, managed  to  get  before  the  Jury,  so  that 
the  appellant  was  not  Injured  thoel^. 
Whether  a  partnership  existed  or  not  was 
collateral  to  the  main  Issues,  and,  adde  fVom 
the  bearing  It  may  hare  had  i^on  the  qnaih 
tion  of  whether  or  not  Max  really  owed 
Oharies  the  mcmey  claimed  bj  Charles,  it 
was  Immaterial.  Upon  that  point  we  think 
it  was  eorapetent  So  were  the  orlglnaj 
mortgages  to  Hebos  competent  tm  that  point. 
Ai  we  can  find  no  way  by  which  to  recmdle 
the  material  conflict  In  the  Instructions  re- 
fearing  to  the  stock  of  merchandise,  and  can- 
not tell  npon  which  theory  the  jury  proceed- 
ed, we  are  constrained  to  grant  a  new  trial 
upon  that  Issue. 

4.  So  far  as  the  mortgage  spedfled  chat- 
tels other  than  those  embraced  within  the 
definition  of  **sto(^  on  hand,**  the  Jury  must 
hare  predicated  their  Terdlct  sole^  npon  the 
theory  that  the  mortgage  was  valid  as  to 
such  Items,  and  was  made  in  good  faith  be- 
tween the  parties.  They  were  not  charged 
to  the  contrary. 

The  order  will  therefore  be  made  modify- 
ing the  Judgment  so  that  the  jdaintlff  may 
reoorer  those  chattels,  or  the  valae  thereof, 
indoded  within  the  mortgage,  except  those 
IzKlnded  in  the  stock  on  hand  (and  those,  of 
comae,  whldi  weco  h^  by  the  miglnal 
mortgagor  upon  conditional  sales,  and  for 
the  TSloe  of  which  the  plaintiff  hodn  has 
filed  his  remittltm!).  The  district  court  can 
properly  determine  from  the  erldoue  in  this 
recwd  what  would  be  a  fair  ralne  for  these 
articles  In  case  return  cannot  be  bad,  and 
remit  the  amount  of  the  Judgment  accord- 
ingly; but  whethor  the  mwtgage  upon  the 
stock  of  merchflndlse  was  a  bona  fide  trans- 
actlon  will  hare  to  be  tried  anew.  The 
cause  Is  therefore  remanded,  with  instruc- 
tions to  proceed  according  to  the  views  here- 
in enyioaiod. 

PBMBBBTON,  a  J.,  and  DD  WITT,  J., 
ooQCor. 


STATB  T.  PILGRIM. 
(Supreme  Ootirt  of  Montana.    Dec  9.  1806.) 
Crdohal  Law— Motion  voh  Nbw  Tbul— ArPBAi* 

AMD  BBR0B-A>TiaW~8TATUnB 

— ComTEDonoiT. 
.      1.  Defects  in  a  motion  for  a  new  trial  are 
mot  waived  bj  a  special  ap[>earaQce  to  move  for 
%  dismissal  of  the  motion  for  such  defects. 

2.  A  motion  for  a  new  trial  prior  to  the 
adoption  of  the  Penal  Oode  of  1895,  which  fail- 
ed to  specify  the  particular  errors  relied  on,  was 
properly  dismissed. 

8.  Or.  Laws,  §  86  (Oomp.  St.  1887),  makes 
It  an  offense  for  any  person  to  "mark,  brand, 
alter,  or  deface  the  mark  or  brand,  of  any 
horse,**  etc.,  with  intent  to  steal  the  same,  or 
prevent  the  identification  thereof  by  the  owner. 
held,  that  since  the  statute,  hr  pahliBhed  with 
a  comma  after  the  word  "alter  '  and  the  second 


"brand,"  is  senseless,  bat  with  them  strick<;a 
out,  and  one  inserted  aftw  the  word  "of  fol- 
lowing the  second  "brand,"  has  a  sensible  meen- 
log,  the  latter  coDstmctkMi  most  be  adc^ted. 

Appeal  from  district  court,  Gkucade  comity; 
G.  H.  Benton,  Judge. 

Peter  Pilgrim  was  convicted  (tf  a  orlmlnal 
oftense,  and,  his  motion  for  a  new  trial  being 
denied,  appeals  from  the  Judgment  Affirmed. 

Larg»t  &  Huntocm,  tat  appellant.  H.  J. 
Hask^  W.  D.  Gardner*  and  Jas.  W.  Ftee- 
man,  for  the  State. 

DB  WITT,  J.  lata  detaidairt  was  oooTiet- 
ed  (tf  the  olme  of  iMandiag  a  calf  of  another 
with  Intent  to  feloniously  steal  the  same.  He 
appeals  from  the  Judgment  TboBB  ^oceed- 
Ings  were  all  before  the  adoption  of  the  Penal 
Code  of  1890,  and  therefore  the  appeal  from 
the  Judgment  brings  up  tac  review  the  order 
denying  the  defendant's  motion  for  a  new 
trial.  The  defendant  gave  notice  of  Intoitlta 
to  more  for  a  new  trial,  county  attor- 
ney thereupon  appeared  ^edally,  and  moved 
to  dismiss  the  moOok  upon  the  ground  that 
the  notice  oi  intention  did  not  particularly 
state  the  earors  relied  upon.  There  was, 
therefore,  no  walvw  by  the  state  of  the  de- 
fects in  the  notice  of  Inteition  to  moT&  It 
is  the  fact  that  the  notice  did  not  particularly 
state  any  error  whatever.  The  motion  was 
dented,  and  iwoperly  so.  Stete  t.  Frey,  10 
Mont  407.  26  Pac.  1066;  State  r.  Wlialey 
<Mont.)  41  Pac.  862.  There  could  be  no  bet- 
ter case  than  the  present  one  to  fllustrate  the 
propriety  of  the  practice  defined  hr  the  Code 
of  requiring  a  defendant  to  specify  particu- 
larly the  errors  relied  vsoa.  In  this  case  the 
appellant  claims  there  were  208  errors  com- 
mitted upon  the  trial.  It  would  cntalnly  be 
a  vicious  practice  tf  he  could  more  toe  a  new 
trial,  and  not  ^eclfy  In  his  notioe  which  <me 
of  the  208  errors  he  relied  upon.  The  coun- 
ty attopiey  would  have  no  Information  as  to 
which  alleged  error  was  claimed  to  be  sub- 
stantiaL  Furthermore,  on  the  argument  be- 
fore the  district  court  counsel  might  present 
8  of  the  errors,  and  tiwn  cuna  before  this 
court  and  rely  upon  the  other  200.  There 
may  be  isolated  cases  where  the  enforcement 
of  the  rules  of  practice  may  seem  to  be  se- 
vere, although  we  do  not  suggest  that  this  is 
such  a  case.  But  If  these  statutory  rules 
are  to  be  neglected  or  r^;>ealed,  the  courts 
would  find  thMnselTes  In  Inextricable  confu- 
sion. The  appellate  courts  and  the  trial  courts 
would  be  working  at  cross  purposes,  and  ap- 
peals would  be  prosecuted  in  this  court  upon 
questions  never  raised  In  the  lower  courts. 
With  no  vedflcatioa  of  error  in  tbio  notice  of 
Intention  to  move  for  a  new  trial,  the  district 
court  was  correct  in  denying  the  motion. 

There  vns  Biao  a  motion  In  arrest  of  Judg- 
moit.  The  only  ground  set  forth  In  the  nme 
Is  "that  the  tActB  steted  in  tiie  Information 
filed  herein  do  not  constitute  a  public  offense 
or  a  crime.**  The  stetnte  trader  which  the 
Information  is  filed  Is  section  86  of  the  Grim* 
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Inal  Lftwi  (Oomp.  St  1887).  It  IB  aa  follows: 
"Bvery  person  who  Bhall  mark,  brand,  alter, 
or  deface  the  mark  or  brand,  of  any  borse, 
mare,  colt,  jack,  jennet,  mule,  or  any  one  or 
more  ^ead  of  neat  cattle  or  sheep,  goats,  bogs, 
shoats,  or  pigs  not  bis  or  her  own  property, 
bnt  belonging  to  some  other  penwn,  or  cause 
the  same  to  be  done,  with  the  Intent  therein 
to  steal  the  same,  or  to  prevent  the  Identifica- 
tion thereof  by  the  owner,  shall,  upon  convlc- 
tltm  thereof,  be  pnnlahed  by  imprisonment  In 
the  state  prison  for  a  term  not  less  than  six 
months,  nor  more  than  flre  years."  Appel- 
lant contends  that  under  this  statute  no  of- 
f«ise  Is  charged  In  the  Information.  We  pre- 
sent his  argument  from  his  own  brief,  as  fol- 
lows: "Our  contention  Is  that  that  section 
can  mean  only  that  If  any  person  shall  mark 
the  mark  or  brand,  or  brand  the  mark  or 
brand,  or  shall  altar  the  mark  or  brand,  or 
shall  deface  the  mark  or  brand  of  any  animal 
mentioned  In  the  section,  he  shall  be  gollty 
of  an  offense.  Any  other  construction  would 
make  strange  reading,  namely:  'Evwy  per- 
son who  shall  brand  of  any  horse.'  'Every 
person  who  shall  alter  of  any  horse,'  and  so 
on  through  the  whole  section.  In  other 
words,  the  punctuation  la  such  as  to  preclude 
any  other  construction,  for  the  reason  that 
the  comma  la  after  'brand,*  and  If  the  other 
construction  Is  to  be  placed  np<m  It  the  com- 
ma should  have  been  placed  afto*  *of.*  The 
comma  being  traced  where  It  Is.  leaves  us  no 
other  grammatical  construction  that  will 
make  sense  of  the  paragraph,  except  that  the 
animal  must  have  been  branded  or  marked 
at  the  time  that  the  offense  was  committed, 
and  that  brand  or  mark  must  be  by  the  party 
offending  marked,  branded,  altered  or  defa- 
ced." His  argument  Is,  however,  only  a  crltl- 
dsm  <a  punctuation.  The  comma  following 
the  word  "brand,'*  used  the  second  time  in 
the  section,  should  follow  the  word  "of"  which 
succeeds  the  word  "brand."  The  comma  aft* 
er  the  word  "alter"  should  be  conltted.  Then 
that  p<»tton  of  the  statute  would  read  as  fol- 
lows: "Ovety  person  who  Bbali  mark,  brand, 
alter  or  deface  the  mark  or  brand  of,  any 
horse,  mare,"  etc  We  understand  that  the 
offenses  described  in  the  statute  are  "to  mark 
any  horse,"  etc..  "to  brand  any  horse,"  etc., 
"to  alter  m  deface  the  mark  <x  brand  of  any 
hcwae,"  eto.  The  punctuation  of  a  statute  Is 
Dot  entitled  to  great  weight  In  Its  construc- 
tion. Tbylor  v.  Aahhy,  8  Mont  248.  The 
punctuation  which  la  given  the  statute  In  the 
preceding  remarks  makes  It  conv^  a  sense. 
The  punctuation  aa  printed  In  the  statute 
book  robs  the  statute  of  all  meaning  and 
sense.  To  make  it  read:  "Every  person  who 
shall  brand  of  a  horse,"  etc,  Is  an  absurdly. 
If  one  use  of  a  punctuation  will  cause  a  stat- 
ute to  convey  a  meaning,  and  the  other  use 
of  pcmctnation  would  simply  give  a  collec- 
tkm  at  words  without  sense,  the  former  con- 
struction must,  of  course,  be  adopted.  An  et' 
feet  mnst  be  ^ven  to  the  statute.  Hedges  v. 
CommlsiEdoners.  4  Mont  280,  1  Foe.  748;  Man- 


ton  T.  Tyler,  4  Bfont  864,  1  Fae.  743;  Lane 
T.  Commissioners,  6  Mont  478,  18  Pac.  186. 
We  are  therefore  of  (pinion  that  the  motion 
In  arrest  of  Judgment  was  [woperly  dented. 
The  judgment  la  thertfore  affirmed. 

PSMBBBTON,  a  J.,  and  HUNT.  J„  con- 
CUb 


STATB  V.  OADOTTB. 
(Supreme  Court  of  Montana.    Dec  9.  1886.) 
Jdbok— QoAunoATioK— Wmrsse— GoMPiTBKor— 

IhFEACHUKNT— HOWCIDS— EVIDBKCS— 

BBLr-DsrBNBB — Irstkootions. 

1.  A  Juror  who  has  not  on  bis  voir  dire 
shown  himself  disqualified  under  Pen.  Code 
1895,  S  2048,  by  implied  or  actual  bias,  Is  not 
dlBqualified,  nnder  section  2046,  by  the  fact  that 
he  1b  a  brother-in-law  of  the  prosecnUng  at- 
torn^. 

2.  Pen.  Code  1895,  {  2440,  provides  that 
"the  rules  for  determining  the  competeDcy  of 
witnesses  in  civil  actions  are  applicaole  also  to 
criminal  actiona  and  proceedings  except  as  oth- 
erwise ptovided  in  this  Code";  Code  Civ.  Proc. 
1886,  I  8162,  makes  Incompetent  as  witnesses 
persons  of  unsonnd  mind  and  children  under  10 

Sears  of  age  who  amwar  incapable  of  receiv- 
ig  joat  ImpressionB  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  them  truly. 
HelOt  that  in  a  criminal  case  a  boy  15  years  old, 
who  states  that  the  oath  taken  required  him 
to  tell  what  was  so,  and  that  what  was  so  wds 
the  truth,  and  what  was  not  so  was  falsehood, 
and  If  he  did  not  tell  the  truth  he  would  be  pun- 
ished, is  a  competent  witness. 

S.  On  trial  for  murder,  evidence  by  a  coro- 
ner that  he  took  clothes  presented  In  evidence 
off  the  body  of  the  deceased,  and  by  another 
witness  that  she  knew  the  clothes  worn  by  the 
deceased  when  killed,  and  that  those  In  evidence 
were  they,  sufflcientlv  identifies  them  to  render 
them  admissible  to  show  the  course  of  the  bul- 
let 

4.  On  a  trial  for  murder,  a  knife  not  deariy 
Identified  as  the  one  claimed  to  have  been  la 
the  bands  of  the  deceased  whan  Ulled,  is  not 

admissible. 

5.  Where  defendant  on  a  trial  for  murder, 
relies  on  self-defense  for  acquittal,  it  is  com- 
petent to  attack  his  credibility  by  provine  state- 
ments by  him  out  of  court  as  to  the  self-defense 
contrary  to  those  made  by  him  as  a  witness  on 
the  trial 

6.  On  a  trial  for  murder,  It  appearing  that 
defendant  had  a  biiithmark  on  his  neck,  a  re- 
versal of  conviction  cannot  be  had  for  a  remark 

by  the  prosecuting  attorney  that  "we,  too,  are 
superstitious,  and  it  is  an  old  saying,  and  by 
some  believed  to  be  true,  that  a  man  to  be  hung 
la  known  by  his  neck,"  where  no  exception  was 
taken,  and  no  request  for  a  reprimand  or  for  an 
Instruction  requiring  the  Jury  to  disregard  the 
language  is  made. 

7.  An  instmction,  on  a  trial  for  murder  in 
the  first  degree,  that  under  an  information  chiir- 
ginB  murder  in  the  first  denrpe  the  defoiidniit 
may  be  found  guilty  of  murder  in  the  second  de- 
gree or  manslaughter  or  not  guilty,  if  not  found 
^Uty  of  murder  in  the  first  degree,  is  not  ob- 
jectionable as  allowing  a  conviction  of  mur- 
der In  the  second  defrree,  or  of  manslaughter. 

8.  Pen.  Code  1895,  S  3G2,  requires  the  cir- 
cumstances justifying  killing  in  self-defense  to 
be  sufficient  to  exoite  the  fears  of  a  reasonaUe 
person,  and  the  party  killing  must  have  acted 
under  such  fears  alone.  Held,  an  instruction 
applying  the  measure  of  the  circumstances  jus- 
tifying a  killing  in  self-defense  to  an  individual 
of  the  class  of  men  to  which  defendant  belongs, 
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Rfoaed. 

Appeal  Cram  dtetilct  eovt  GboMmi  covtr; 

Dudley  Da  Bob^  Jndjii. 

Soeeph  Cwlotte  WM  ooDTleteA  of  mmAm  In 
the  first  desree,  and  from  the  Jndgmoit  and 
an  oidflr  danylnr  &  bkw  trial  a^ealiL  At- 

flrmed. 

John  W.  Tattau  and  W.  6.  Sands,  tor  ap- 
pellant H.  J.  Hask^  and  B.  L.  Powra^  tor 

tlie  State. 

DE  WITT,  J.  The  defendant  va>  ooavlctied 
of  the  crime  of  morder  In  tbe  first  degree.  He 
appeals  from  the  judgmoit  and  from  an  or- 
der denying  blm  a  new  trial.  Pen.  Code 
1885,  8  2272.  Counsel  for  appellant,  who  was 
appointed  by  the  district  court,  also  appeared 
in  this  court  and  argued  tbe  appeal.  He 
has  coosdeDtlousl}'  presented  such  matters  as 
appeared  to  bim  to  be  worthy  of  consldeta- 
tion.  There  ia,  Indeed,  but  little  In  the  appeal 
that  merits  serious  attention;  but  the  gravity 
of  the  offense  la  perhaps  a  reason  for  treat- 
ing to  some  extent  the  qoesticna  vrbidi  appel- 
lant's counsel  has  called  to  onrattention.  Tbeiy 
will  be  treated  in  tbelr  order,  as  foDows: 

Juror  Johnson  was  challenged  for  cause,  be- 
cause he  was  a  brother-in-law  at  the  county 
attorney,  who  was  prosecuting.  The  court  de- 
nied the  challen^  AKidlant  alleges  wror. 
This  fact  did  not  dtsquaiuy  the  Juror.  Pen. 
Code  1895,  {  2046  et  seq.  Furthermore,  the 
examination  of  tills  Juror  upon  bis  voir  dire 
does  not  at  an  tend  to  abow  any  bias,  either 
implied  or  actuaL  Id.  |  204& 

Objection  is  also  made  to  tiie  ruling  of  the 
court  In  allowing  Nelson  Orandchamp,  a  boy 
15  years  of  age.  to  testify.  Becticm  2440,  Pen. 
Code  1885,  is  as  follows:  "The  rules  tor  deter- 
mining the  competency  of  witnesses  In  dvil 
actions  are  applicable  also  to  criminal  actions 
and  proceedings,  except  as  otherwise  provided 
in  this  Code."  Section  3162,  Code  GIt.  Proc. 
1885,  la  as  follows:  '^be  following  persons 
•cannot  be  witnesses:  1.  Those  who  are  of  un- 
sound mind  at  the  time  of  tbsAr  production 
for  examination.  2.  Children  under  ten  years 
of  age,  who  Qipear  Incapable  of  recelTlng  Just 
Impreesiona  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  them  truly." 
It  Is  argued  by  appellant  that  this  witness  did 
not  Bufficientiy  understand  the  nature  of  an 
■oath,  and  his  duties  and  obUgations  as  a  wit- 
ness. The  witness,  upon  being  asked  If  he 
understood  what  he  had  done  when  he  tooij; 
th«  oath  as  a  witness,  answered  tbat  be  did, 
and  that  he  knew  tha  difference  between 
truth  and  falsehood,  and  the  difference  be- 
tween telling  the  truth  and  telling  a  lie;  and 
ttat  be  knew  that  he  was  tbere  to  tdl  the 
truth,  and  that  he  knew  the  truth  was  that 
which  was  so,  and  not  that  which  was  not  so, 
-and  tbat  he  understood  he  was  there  to  tell 
what  was  so.  He  said  the  truth  did  not 
mean  to  tell  sometbli^  he  did  not  know,  but, 
■4m  the  contrary,  meant  to  tell  what  he  knew. 
-He  said  be  knew  that  if  be  did  not  tell  the 


tnithheweaHbeiNDAM.  There  wM  a.  long 
wamlnattsD  at  ttie  nitaoH,  and  tta  a—ewa 
were  to  the  ^Eeet  aiboTC  noted.  Cbmael  floal- 
ly  Mgbtaied  sad  oMfoasd  the  wttnen^by  tals 
qnestlw ,  ao  Itat  he  stood  mute,  W 
exBulned  by  the  cotut  and  the  oomty  cttor- 
ney  bt  very  deariy  qoattfled  hlmsrif  ki  fke 
testiaiony  above  gtren. 

The  dotUng  worn  by  the  deceased  mt  ttw 
tbne  of  the  kUllng  was  iatrodoced  In  erUlenoe. 
Defendant's  counsel  objected  to  tts  luUuaue- 
Hon,  on  i3»  ground  that  It  was  not  sBAdeittlr 
Umtifled  as  the  garments  worn  by  tbe  de- 
ceased when  he  was  kflled.  The  eonner,  «a 
a  wtcnees,  testified  that  he  had  with  him  tt» 
ckithes  that  he  took  off  of  the  body;  and  Itea- 
vjnm  prodoced  them,  and  said  fbey  woe  tak- 
en from  the  body.  Mm  JnUa  QtuatUbtuap, 
aftarwards  called  a«  a  wttnesa,  aald  fliBk 
she  knew  the  clothes  that  the  deceossd  wM 
wearing,  and  tbat  they  wen  Ike  snie  eiottes 
that  were  pndoeed  by  flie  comwr  In  lite 
court  room.  There  is  no  qoestton  abovt  the 
<dothes  being  Identlfled.  The  alleged  lack  of 
Identification  was  the  eidy  objection.  Tbey 
were  eff«ed  for  tbe  putpoee  <rt  AeddIng  snne 
frartfaer  light  vpoo  the  oonxae  whldi  tlia  boDot 
tocA  tittoogh  the  body  fiftbe  deceased. 

The  defendant  desired  to  Introduce  In  evi- 
dence a  knife,  it  being  claimed  tbat  tbe  da- 
ceased  had  a  knife  In  his  band  when  defendant 
shot  him.  The  court  refosed  to  allow  the  knlfb 
to  be  introduced,  tor  the  reason  that  It  bad 
not  been  shown  that  It  was  13ie  knife  vrtddi 
the  deceased  had  at  the  time  of  the  kllUng. 
It  very  cleody  appeara  that  the  MwiUfleatlcm 
of  the  knife  was  wholly  Insuffident  Tbe  de- 
fendant fatmsGtf  said  he  could  not  tril  wbetlier 
it  was  the  knife  or  not. 

The  county  attwn^  asked  a  witness  Isa- 
dore  SoreU— whether  be  had  heard  tbe  defiend- 
ant,  in  the  presence  of  certain  parties  named, 
make  the  fi)UowIng  statnnent  to  MaJ.  Oarter: 
"I  shot  OllTor  Orandcbamp  as  be  was  rai- 
ning towards  the  house,  after  I  had  tdd  him 
to  stop."  This  question  was  ashed  hy  Oe 
county  attorney,  and  objected  to  by  tbe  de- 
fendant's emmsel,  and  the  obfeetfon  sustain- 
ed. The  error  which  the  appelant  now  daims 
is  the  allowing  the  qneetkm  to  be  asked.  Bnt 
the  question  was  asked  before  dhJection  could 
be  nmde.  It  was  never  answered,  and  at  the 
request  of  Ibe  defendants  conned  the  oonrt 
cautioned  the  Jury  that  they  sboidd  pay  no 
attention  to  tbe  question.  Thore  was  no  error 
committed  here  of  whldi  the  defendant  can 
complain. 

There  was  a  considerable  Tolume  of  testi- 
mony offered  by  the  state  to  which  objections 
were  similarly  made,  bat  It  all  comes  under 
one  principle,  and  may  be  set  forth  In  one 
statement  The  defendant  went  upon  the 
stand  himself.  He  admitted  that  he  shot  and 
killed  Oliver  Orandchamp.  Wb  defense  w^ 
self-defense.  He  stated  upon  his  examtna- 
tlon  as  a  witness  what  he  dalmed  to  be  the 
facts  In  regard  to  the  kfHing,  and  In  r^ard  to 
what  he  claims  was  his  sdUT-defense.  There- 
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npon  tb»  CMBty  attorner  Mked  him  a  mmr 

ber  (tf  questions  to  the  effect  of  wbetbv  b« 
bad  not  made  certain  statements  (redtlng 
tbem)  at  certain  times  and  places,  In  the 
presence  at  eertatn  people.  These  atatanents, 
as  redted  by  the  comity  attoniey»  a]n>eand 
to  be  the  defendant's  acooimts  of  the  klUloft 
SlTea  at  ancfa  other  times  and  places  prior  to 
the  trial.  The  atatemuit  of  the  d^endant 
which  tt^  county  attorney  desired  to  show 
that  he  had  made  was  repeated  In  fan  In  the 
<luestloiL  Witnesses  were  afterwards  called 
by  the  state  to  prove  that  defoidant  had. 
prior  to  the  trial,  and  at  the  times  and  placea, 
■and  In  the  jweaences  meoUoned,  made  the 
etatementi  about  the  hnUns  aa  to  which  de- 
fendant had  been  Intem^ted.  The  tect  la 
that  these  alleged  atatementa  made  the 
defandant- before  the  trial  In  aome  respects  did 
not  dlffw  largdy  frcNn  hla  erldenee  given  on 
the  trlaL  Defendant* a  counsel  made  two  ob- 
Jectlona  to  thia  daaa  of  testimony.  Tha  first 
objection  was  that  a  pmtion  of  the  testimony 
waa  a  conflrmatltni,  and  not  a  contradiction, 
of  the  teatimooy  given  on  the  stand.  If  It 
were  a  conflrmation,  tt  certainly  could  not  be 
objected  to  the  defendant.  He  waa  get- 
ting the  benefit  of  a  aelf-serring  declaration. 
The  othw  objection  waa  that  a  pwtlon  of  this 
testimony  vraa  a  confession  by  the  defendant, 
and  It  waa  not  diown  that  aucfa  confee^on 
was  made  freely,  ddlberately,  and  voluntari- 
ly, and  without  the  infinence  of  promises  wr 
threata.  In  the  first  lOace,  we  are  of  opin- 
ion, even  if  It  were  a  confe8sl<Hi,  that  It 
very  snffldently  appeared  that  whateva  state- 
ments  defendant  had  made  before  the  trial 
were  made  voluntarily,  freely,  and  deliberate- 
ly, and  mA  under  the  Influence  of  threats  or 
promtaes.  In  the  aecMid  place,  we  are  sat- 
isfied that  the  statements  of  tbe  defendant 
sought  to  be  proved  were  not  confessions  at 
alL  Inatead  of  being  coofessiDtts  of  guttt, 
tbey  were  statements  ot  his  s^-defense, 
atatonents  In  which  he  admitted  the  killing, 
and  «ideavored  to  show  that  he  was  obliged 
to  kill  to  save  hla  own  life.  They  were  ad- 
missions, to  be  sure,  of  the  fcllUng,  bat  self- 
defending  statements  aa  to  the  same.  And 
this  waa  precisely  the  position  be  occupied 
upon  the  triaL  He  relying  on  self-defoDse 
for  acquittal,  tt  was  competent  to  attack  bis 
credibility  by  proving  statements  made  ont 
of  court  aa  to  the  self-defense,  contmry  to 
those  which  he  made  as  a  witness  on  the 
triaL 

Another  reason  presented  by  the  appellant 
for  granting  a  new  trial  Is  misconduct  of  the 
county  attorney.  It  ai^ears  that  upon  tbe 
.ai-gument  tbe  county  attorney  used  the  fol- 
lowing language:  "We,  too,  axe  superstltlotiB; 
-and  It  is  an  old  saying,  and  by  some  be- 
lieved to  be  true,  that  a  man  to  be  hung  Is 
known  by  hla  neck."  Counsel  has  here  stated 
that  defendant  had  a  birthmark  np<m  hla 
ueck.  His  contentttm  is  that  under  these 
circumstances  the  remarks  of  the  county  at< 
tomey  to  the  Juiy  were  such  misconduct  aa 


dwaU  grant  a  mew  triaL  B«t  ttia  Jodfa,  la 

sbttUng  the  bill  of  exc^lons.  statea  that  no 
exception  was  taken  1^  the  detlsttdanf  a  eoon- 
sel  to  these  obfactlooahle  renuukaby  tbe  eoun> 
ty  attorney.  The  court  was  not  requested  to 
reprimand  the  ooonty  athsnay,  or  to  atop  him 
bk  the  remarks  whkhhe  ma  making,  nor  waa 
there  any  nqueet  that  the  juiy  be  cautioned  to 
disregard  ttie  language.  Tbe  remarlu  of  the 
connty  attotnccr  in  coauuentlng  iqMm  personal 
defonnltlca  of  the  defendant  on  trial  were 
cffirtalnly  rqirebenMble.  Bat,  defendant's 
coenael  being  present,  and  there  bdng  no  ex- 
c^tloD  taken,  and  no  eomplatnt  at  the  time 
when  the  matter  vovSA  have  been  rwoedied, 
undw  the  circumstances  in  this  case  we  are 
of  opinion  that  the  Jodgmmt  sheold  not  be 
reroned.  State  v.  Jaduoa,  9  Mont  EfOS,  2A 
Pac.  21& 

Tbe  defense  behig  Belf-defens^  the  eooit 
very  folly  instructed  the  jury  upoo  tUs  sub- 
ject, and  upon  the  qn^on  of  the  immtnenee 
and  urgency  ot  the  presumed  danger  which 
would  Justify  one  In  killing.  In  addition, 
the  defendant  requested  the  following  In- 
■tmctlon:  "The  court  farther  Instnicts  you 
that  Id  Judging  the  degree  ct  sense  of  dan- 
ger stated  In  instmcttcD  on  page  fourteen  It 
must  be  that  sense  of  danger  appearing  to 
the  defendant  at  that  time,  and  to  men  or 
Individuals  at  his  race,  standloft  Individu- 
ality, and  IntelllgeiKe,  and  with  this  qual- 
ification you  will  comider  the  Instruction  aa 
to  threats  on  page  fourteen  of  these  Instrue- 
tloDS."  This  waa  refused,  and  we  thIiAc 
properly.  Tbe  Fenal  Code  of  1895  provldea, 
lu  section  362,  as  follows:  *'A  bare  fear  of 
the  commission  of  any  nt  the  odtanses  men* 
tinned  In  subdivisions  two  and  three  of  the 
preceding  aection,  to  prevent  whldi  homicide 
may  be  lawfully  committed,  la  not  anfflcieat 
to  justify  it.  But  the  drcmnstanoea  must  be 
sufficient  to  excite  the  fears  of  a  rea8<xiable 
person,  and  the  party  killing  must  have  acted 
under  the  influence  of  such  feara  alone."  Aa 
noted  above,  the  court  amply  imtrncted  un- 
der the  meaning  and  spirit  of  this  aection  of 
the  statute.  Tbe  additional  iastmctioa  re- 
quested and  refused  aiAed  the  court  to  put 
this  defendant  upon  a  wholly  different  standr 
lug  than  that  provided  by  law  aa  to  aU  de- 
fendants. Tbe  attoalion  must  be  aacb  as  to 
excite  the  feara  of  a  reasonable  person.  The 
Instruction  refused  would  put  the  matter  not 
as  to  a  reeaonaMe  person,  but  rather  as  to 
such  a  person  aa  tMs  defendant  was. 

The  appellant  also  comjplahis  of  the  fbllow- 
Ing  Instructlou:  "Under  an  Information  char* 
glng  the  d^ndant  vrith  murder  In  the  first 
degree  yon  can  also  find  the  defendant  guilty 
of  murdm  in  fbe  second  degree,  or  manelaogh- 
tor,  or  yon  can  find  the  d^Ondant  not  gulUy, 
If  you  do  not  find  the  defendant  guilty  of  xaae- 
der  in  tiie  first  d^ree."  He  oontmda  that 
under  this  instruction  the  court  told  the  Jury, 
in  effect  that  tbey  conld  find  the  defendant 
either  guilty  of  murder  In  tbe  flnrt  degree  or 
acquit  him  altogether,  and  did  not  leave  it  tq 
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tiie  Jary  to  find  Um  gvOtr  oC  murder  In  the 
secood  degree  or  of  manelaii^ter.  We  tbbik 
the  criticism  ot  the  tauttnictlott  It  rerbal,  rattn 
er  than  meritorious.  The  language  Is  not  ar- 
tistic. The  last  danse  of  thla  smtence  is 
mlqdaced.  It  sbonld  have  been  at  the  c«d> 
mencement;  then  the  tostruetitHi  would  have 
been  wholly  dear.  But,  erm  as  it  Is,  we 
think  It  was  not  subject  to  misunderstanding. 
It  sufficiently  informed  the  Jury  that  under 
the  InfOnnatlMi,  if  they  did  not  find  the  de> 
fendant  guilty  of  murder  In  the  first  d^rree, 
they  could  find  him  guilty  of  second  degree, 
or  man^ugbter,  or  not  guilty.  The  Judgment 
and  tiie  order  doiylng  the  new  trial  are  af- 
firmed. 

Under  Pen.  Code  1895,  H  22S4.  2825,  2278. 
and  2327,  there  Is  nothing  for  this  court  to 
do  beyond  rendering  the  Judgment  of  afflrm- 
ence.  If,  by  reason  of  the  stay  caused  the 
appeal,  the  time  set  tor  executkai  has  passed 
before  this  dedsfam  is  made,  the  further  pro- 
ceedings are  to  be  conducted  In  the  district 
court.  Afflrmeda 

FBBIBBRTON,  a  and  HUNT,  con- 
cur. 


HAHILTON  T.  ORBAT  FALLS  ST.  RT. 
GO.  et  aL 

(Sopreme  Court  of  Montana.  Dec.  10,  1895.) 
Strbbt  R&iLBOADe  — Aotiok  tor  ImoRT  TO  Fas- 

SBHOK  — FLBADINO— BORDIX  OW  FbOOT  —  IS- 
BTBDOTIOKB— HaEHLMS  BRBOB— DuUOW— FIF* 

TUAi  SvmBive. 

1.  In  an  action  for  Injnrlee  to  a  pasienger 
In  a  collision  of  street  can  operated  on  a  sin- 
gle track,  which  was  provided  with  switches,  a 
complaint  alleging  that  the  accident  took  place 
betweoi  two  switches,  and  that  defendant  was 
negligent  in  failing  to  switch  "each  of  its  cars 
to  await  the  passage  of  the  other,"  thoogh  am- 
bignons,  is  not  bad  on  general  demurrer,  where, 
from  other  allegations.  It  was  dear  uiat  the 
negligence  complained  of  was  a  fallore  to  switch 
one  of  the  cars. 

2.  Ambigaity  in  a  complaint  In  an  action 
for  injuries  received  in  a  collision  between 
street  cars,  consisting  In  an  allegation  that  de- 
fendant was  negligent  in  fSlliog  to  switch  "each 
of  its  cars  to  await  the  passage  of  the  other,"  la 
cored  by  a  denial  In  the  answer  of  any  negli- 
gence in  falling  to  switch  "each,  either,  or  any 
of  said  cars  or  trains  to  await  the  passage  of  the 
other." 

3.  Where  the  pleading  In  an  action  for  In- 
juries to  a  passenger  In  a  collision  put  In  issue 
both  the  negligence  of  the  company  and  of  Its 
servants,  it  was  proper  to  charge  that  a  car- 
rier is  bound  to  use  the  atmost  care  in  transfer- 
ring passengers,  and  that  for  any  neglect  there- 
of, either  by  itself  or  through  Ito  servants,  caus- 
ing injury  to  a  passenger.  It  is  liable. 

4.  In  an  action  for  injury  to  a  paisenRer  by 
being  thrown  from  a  street  car  In  a  collision, 
error  in  particolarizing  the  teBtimony  of  a  wit- 
ness that  plaintiff  stated  after  the  accident 
that,  if  ahe  had  not  been  standing  np  in  the  car, 
she  would  not  have  been  hart,  and  calling  at- 
tention to  its  credlbilitv,  was  harmless,  where 
the  charge  elsewhere  told  the  jary  to  determine 
whether  plalntlfF  so  stated  "from  all  the  evi- 
dence," and  othei  charges  instructed  that  if 
plaintiff  was  standing  in  the  car  at  the  time  of 
collision,  and  was  not  exercising  ordinary  can 


In  so  doing,  and        mtOxm  oOBtribnted  to  bar 

InJniT,  she  conld  not  recover. 

5.  In  an  action  by  a  passenger  for  Injariee 
received  in  a  collision,  where  there  was  evidence 
that  plaintiff  was  standing  np  In  the  car  when 
the  accident  hai^ened,  and  the  court  had  cha^ 
ged  that  she  was  guilty  of  c(»itribntory  negU- 
gence  if,  in  standing,  she  was  not  acting  as  an 
ordinarily  prudent  person,  it  was  proper  to 
charge  tba^  if  she  was  not  rollty  of  contribu- 
tory negligence,  the  fact  of  the  collision  raised 
a  presumption  of  negligence,  casting  on  defend- 
ant the  burden  of  showing  absence  of  nesU- 
gence  in  Itself  and  employte,  and  that  ordinary- 
foresight  conld  not  have  avtuded  the  collision. 

6.  A  gen«al  exception  to  a  charge  is  insof- 
flcient  for  Its  review  on  the  ground  of  incom- 
pleteness. 

7.  Where  there  waa  evidence  snpportinv  al- 
legations that,  by  reason  of  the  accident,  plain- 
tiff received  injuries  in  her  side  and  back,  that 
internal  organs  were  displaced  and  injured,  and 
that  she  suffered  from  nervous  prostration,  it 
was  proper  to  charee  that  plaintiff  conld  reoor- 
er  for  all  pain  which  she  has  suffered,  cr  "in  ai^ 
reasonable  probability  will  hereafter  sustain,^ 
because  of  the  injury. 

8.  A  charge  in  an  action  for  Injury  to  a 
passenger  which,  after  stating  that  the  joir 
should,  in  awarding  damages,  consider  "all  te»- 
timony  as  to  the  nature  of  the  Injuries,"  stated 
that  the  Jury  conld  consider  all  plaintiff's  com- 

tilaiota  due  to  the  accident,  sndi  as  headaches, 
OSS  of  flesh,  etc.,  and  should  award  snch  sum 
as  would  fairly  compensate  her  for  "all  of  these 
items  of  damage,"  Is  not  objectionable  as  an- 
thorizing  damages  for  alt  the  items  enumerated. 

9.  Where  idalntiff,  in  an  action  for  injuries 
received  as  a  passenger,  claimed  damages  for 
a  displacement  of  her  womb,  it  was  not  error 
to  reiuse  to  charge  that  she  could  not  neover 
therefor  unices  it  was  occasioned  by  the  shock, 
and  was  Incurable,  where  the  court  had  ch ar- 
ced that  plaintiff  could  only  recover  for  sadt 
injuries  as  were  occasioned  by  the  accident. 

10.  The  error  Involved  In  a  refusal  to  chance 
In  an  action  for  injury  to  a  passenger  that  plain- 
tiff had  the  burden  of  proof  of  showing  the  na- 
ture and  extent  of  the  injuries  was  harmless, 
where  plaintiff  assumed  such  burden,  and  the 
court  charged  that  she  could  only  recover  tor 
Injuries  actually  proved. 

11.  In  an  action  for  Injuries  to  a  passenger, 
there  was  evidence  that  she  was  injored  in  her 
back  and  side,  and  suffered  from  nervous  pros- 
tration, but  that  such  injuries  were  curable: 
that  she  suffered  a  slight  displacement  of  the 
womb,  but  that  such  injury  was  much  less 
paJnfiu  than  at  first,  and  was  also  curable:  and 
that  other  internal  injuries  wodd  be  rdiered 
after  it  had  been  cured.  SM,  that  a  verdict  oiE 
$20,000  was  excessive. 

Appeal  from  district  court.  Cascade  cmmty; 

C.  H.  Benton,  Judge. 

Action  by  lAzxle  Hamilton  against  the 
Great  Falls  Street-Raflway  Gmnpany  and  oth- 
ers for  personal  Injuries.  Judgment  fw 
plaintiff,  and  defendants  appeal.  Modified. 

Action  to  recover  for  personal  injuries.  The 
defendant  Is  a  corpwatlon,  operating  an  dec- 
trie  atreet-ratlway  line  In  Great  Falls.  After 
the  formal  allegations  concerning  the  defend- 
ant's corporate  existence,  etc.,  the  complaint 
alleges  that  the  cars  of  the  company,  at  the 
time  of  the  accident,  consisted  of  an  observa- 
tion car,  with  seats  for  pasaengers  only,  and 
open  at  the  sides  and  front,  which  car  waa 
attached  to  a  motor,  and  the  motor  was  oi>- 
erated  by  an  employ^  termed  a  "grtpman," 
and  that  the  motor  cut  off  and  obstructed  the 
Tlew  of  the  passengers  upon  tiie  obaerratlOD 
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oar  down  the  defendant's  track;  that  the 
track  was  a  single  one,  operated  by  means  of 
switches;  that  the  defendants  Slbbett  and 
Oslund  were  grlpmen;  that,  on  July  15tb, 
plaintiff,  with  her  child,  was  a  paasen^  on 
an  observation  car  of  one  of  the  defendant's 
trains  then  travellDg  eastward  on  Central  ave- 
nue; that  she  occapled  the  right-hand  front 
seat  In  the  observation  car;  that  the  train 
proceeded  along  the  railway  track  to  a  point 
on  Ninth  street,  about  opposite  Third  avenne 
north,  and  that  a  second  train  of  defendant, 
consisting  of  a  motor  and  an  observation  car, 
which  was  then  coming  In  an  o{^K)elte  dlrec- 
tloa,  or  towards  Central  avenue,  upon  said 
track,  "at  a  point  about  midway  between 
two  of  defendant's  switches,  upon  Its  said 
single  track,  and  through  the  negligence,  care- 
lessness, and  recklessness  of  the  said  defend- 
ant and  Its  said  gripmen  in  negligently,  care- 
lessly, and  recklessly  falling  to  switch  'each  of 
said  cars'  to  await  the  passage  of  the  other, 
forcibly  and  violently  collided  into  each  oth- 
er, derailing  one  of  said  cars,"  and  that,  by 
reason  of  the  shock  and  collision,  plaintiff  was 
Tl<dently  thrown  from  the  car  she  was  In, 
striking  upon  her  head,  shoulder,  and  side; 
she  was  rendered  tmconsdons,  sustained  se- 
vere bruises  about  the  head  and  neck,  and  the 
muscles  of  the  back,  and  suffered  bruises  and 
injuries  in  her  right  side,  and  sustained  per- 
manent injuries  and  displacements  of  the  nt^ 
UB  and  other  Internal  organs;  that  prior  to 
the  c<dlIaion  she  was  thotoughly  healthy,  but 
she  has  suffered  great  mental  and  bodily  pain 
since  the  accident,  has  been  afflicted  with 
nervous  prostration,  suffered  a  loss  of  flesh, 
and  still  suffers  from  bodily  and  mental  pain 
by  reason  of  the  injury  to  her  womb;  and 
that  such  injury  Is  probably  incurable;  and 
that  she  will  suffer  physically  and  mentally 
therefrom  during  the  balance  of  her  natural 
life.  She  prayed  for  (25,000.  The  answer 
denied  speclflcally  the  averments  <tf  the  com- 
plaint The  denial  of  the  particular  allega- 
tion of  n^Ugence  was  as  follows:  "They  de- 
ny that  either  or  any  of  defendants  was  or 
were  guilty  of  negllgoice  In  falling  to  switch 
said  train,  or  either  of  them,  or  otherwise; 
deny  that  through  the  negligence  or  careless- 
ness of  the  defendant  corporation,  or  either 
of  Its  codefendants,  In  negligently  or  careless- 
ly or  recklessly  falling  to  switch  each,  either, 
or  any  of  said  cars  or  trains  to  await  the  pas- 
sage of  the  other,  or  that  any  redxlessness  or 
negligence  or  carelessness  whatever  of  de- 
fendants, or  any  or  either  of  them,  caused 
said  cars  or  trains  to  forcibly  or  violently,  or 
othervrlse,  collide  into  each  other,  or  that  de- 
fendants, or  any  of  them,  were  guilty  of  any 
n^llgence  whatever  In  the  premises,  or  that 
said  cars,  or  any  cars,  violently  or  otherwise, 
collided  togetbw;  and  deny  that  one  or  any 
or  ^ther  of  said  cars  was  or  were  derailed," 
etc.  The  defendant  alleged  that  any  uterine 
troubles  plaintiff  might  have  existed  prior  to 
the  coUlBlon,  and  denied  that  plalntifl  re- 
ceived  any  Injuries  at  all  by  reason  of  any 


negligence  on  defendant's  part,  or  that  any  of 
her  Injuries  are  incurable,  or  that  her  health 
has  been  In  any  way  Impaired  or  Injured  by 
any  act  or  omission  of  defendant  The  replica- 
tion denied  that  the  Internal  and  other  Injuries 
of  plaintiff  occurred  or  existed  at  all  prior  to 
the  time  of  the  accident  The  case  was  tried 
with  a  Jury,  who  awarded  plaintiff  $20,000 
damages.  The  ai^ieal  Is  from  the  Judgment, 
and  from  an  order  denying  the  defendantB* 
motion  for  a  new  trial. 

Cooper  &  Plggott  for  appellants.  Toole  ft 
Wallace  and  Leslie  &  Lowning,  for  respoaid- 
ent 

HUNT,  J.  (after  stating  the  facts).  Ttaa 
record  In  this  case  does  not  conform  to  th* 
rules  of  the  court  The  Index  la  wholly  In- 
Buffldrait  in  not  referring  to  the  specifica- 
tions of  error,  or  to  the  testimony  ijt  the  va- 
rious witnesses,  or  to  the  instructions,  or  oth- 
er matters  necessarily  examined  In  determin- 
ing the  case.  Much  of  the  testimony  is  not 
reduced  to  narrative  form,  as  It  should  be, 
and  the  court  has  been  put  to  labor  that  It 
ought  to  have  bad  spared  It  under  the  rules. 
But  we  will  notice  tbe  errors  relied  on.  In  the 
order  in  which  tbaf  an  jpresented  In  Kppdr- 
lanta'  brief. 

1.  A  general  demnrrer  was  Interposed  to 
the  complaint  The  point  made  by  the  de- 
fendants is  that  the  collision  Is  alleged  to 
have  taken  place  between  two  switches,  and 
that  the  defendant  was  guilty  of  negligence 
In  that  It  failed  to  switch  "each  of  Its  cars  to 
await  the  passage  of  the  other,"  which  is  ab- 
surd. But  we  think  that,  when  the  various 
averments  of  the  complaint  are  taken  togeth- 
er, It  is  dedudble  therefrom  that  the  defend- 
ant's track  was  a  single  one,  with  svritches, 
and  that  by  the  negligence  of  the  gripmen  to 
use  the  switches  so  that  the  cars  might  pass 
one  another,  they  forcibly  and  violently  col- 
lided with  one  another.  The  complaint  was 
cortalnly  ambiguous,  uncertain,  and  tinlntd- 
llgible,  but  no  demurrer  was  Interposed  on 
that  ground.  The  general  demurrer  wm 
therefore  property  overruled. 

2.  It  appeared  from  the  evidence  that  de- 
fendant's line  was  a  single  track,  running 
north  on  Ninth  street  from  Its  intersection 
on  Central  avenue;  that  there  Is  a  switch  on 
Ninth  street  a  few  feet  north  of  Central  ave- 
nue, and  another  switch  on  Fiftb  avemie 
north,  a  few  feet  east  of  Ninth  street  and 
that  going  north,  a  car  would  strike  a  switch 
on  Fifth  avenue  about  100  feet  from  the  cor- 
ner of  Fifth  aTeuue  and  Ninth  str^t;  that, 
between  4  and  S  o'clock  of  the  afternoon  of 
the  accident,  the  defendant  Slbbett  was  mo- 
torman  and  In  control  of  the  running  of  the 
tmln;  that  the  collision  occurred  at  a  point 
a  whole  block  or  600  feet  away  from  where 
the  motormen  could  see  oae  another;  that 
the  car  plaintiff  was  on  was  going  at  a  rato 
of  from  9  to  20  miles  an  hour;  that  the  car 
coming  was  also  cmning  at  a  very  rapid  rate; 
that  Immediately  after  they  •track,  plalntifl 
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"was  fennd  lytng  on  her  right  dde,  partly  on 
her  face,  In  the  beaten  roadway;  that  the  car 
she  was  OD  was  driren  off  the  springa;  the 
body  was  slightly  off  the  tmclEa,  and  a  por- 
tion of  the  qpdngs  was  broken;  that  plain- 
tiff was  raised  to  her  feet,  and  then  walked, 
with  some  asststance,  to  a  store,  l^e  idain* 
tur  testified  that  she  was  32  years  of  aga, 
marriixU  with  one  child,  fire  years  old;  that 
she  got  on  the  cat;  and  toolc  the  front  seat; 
that  she  was  sitting  down,  with  her  back  to* 
wai'ds  the  lelt  side  of  the  track;  that  the  col- 
lifdon  happened  without  any  warning;  that 
she  felt  the  jar,  and  felt  herself  leaving  the 
car;  that  the  next  thing  she  knew  she  was  In 
a  stnre;  that  she  was  numb  all  otof,  with 
pains  In  her  leg  and  hack;  that,  from  the 
store  where  she  went  Immediately  after  the 
coUlaloa,  she  went  to  ber  borne,  with  the  a»- 
slstance  of  her  taotfaer>tD-law;  that  she  had 
fallen  en  her  left  sUiv  tetit  pain  after  ^  ac- 
cident in  her  left  side,  alons  down  towards 
the  beck,  and  stiU  oocaslonally  feels  such 
pala;  that  Bbt  ts  taking  medicines  now,  and 
has  fdt  a  displacement  of  the  womb  as  a  re- 
sult of  the  accident,  and  has  been  treated  for 
that;  has  had  headaches  more  or  less  since 
the  sodAent,  and  that  the  womb  troable  is 
continuous;  that  her  memory  is  affected,  and 
that  she  cannot  sleep  well  since  the  accident; 
Is  nervous;  has  more  acate  pains  if  she 
stoops;  feels  stiff  in  the  mornings;  has  not 
been  able  to  do  heavy  hOTmelwld  wwk  since; 
that  before  the  accfdeot  she  had  good  health, 
and  did  all  the  hoosetaold  wwk;  that  she  had 
been  treated  a  few  times  by  a  physician  be- 
fore the  accident,— onee  tar  miscarriage,  once 
in  chUdbirth,  and  once  for  a  boll;  that  since 
the  accident  she  has  been  irregular  la  her 
monthly  periods;  that.  In  hope  of  recovery 
she  took  a  trip  to  Gaiifomla;  that  she  has 
pains  Id  ber  abdomen,  at  times  acute,  at  other 
times  not;  Cbat  she  w^ghed  105  pounds  at 
the  time  of  the  trial,  but  that  before  the  acci- 
dent her  weight  was  from  }18  to  120  pounds; 
that  she  has  be«L  tronbled  with  bladder  dif- 
ficulties stnoe  the  accident,  and  constant  con- 
stipation. Other  witnesses  testified  that  the 
coltisltai  waa  without  warning;  that  the  jax 
was  severe  enough  to  throw  them  onto  the 
seats  in  front  of  them;  that,  directly  after 
it  occurred,  the  grijKnen  were  quairellng  with 
one  another;  that  plaintiff  was  thrown  out, 
and  ptcl^ed  up  in  a  dazed  condition.  ,Dr. 
Ladd,  plaintiff's  physician  before  and  after 
ttie  accident,  stated  that  he  had  treated  plain- 
tiff some  time  before  this  accident,  for  two 
or  three  days,  for  a  gathering,  in  the  nature 
of  a  boil,  in  her  parts;  that,  Immedtetely  after 
the  accident,  he  found  plaintiff  nervous,  and 
unable  to  give  sn  Intelligible  account  of  the 
accident  or  her  physical  condition;  he  found 
no  external  marks  of  any  injury  at  that  lime; 
the  next  day  he  made  a  digital  examination, 
and  found  the  mouth  of  the  womb  lower  than 
It  ouKht  to  be,  and  so  tender  that  he  could 
not  complete  the  examination;  that  the  uterus 
waa  pn^apsed,  and  Vtiat,  tC  one  were  tluroiwn 


from  the  tnmt  aeat  of  one  of  the  open  caxa 
on  the  milroed  In  question  iq>on  the  Iiard- 
beaten  streets,  striking  upon  the  left  side  an* 
shoulder  aiid  head,  such  a  Jar  would  accoont 
for  the  troubles  be  foupd;  that,  when  be  had 
treated  plaintiff  for  the  boll  wifolaea  of,  there 
was  no  such  condition  existing  as  be  found 
after  this  accident;  that  be  found  the  womb 
was  tipped  backward  slightly,  and  to  the 
right  sld^  and  that  the  result  of  the  trouble 
would  be  an  fncieased  tenderness,  a  disturb- 
ance of  the  menstrual  functions,  a  dlstnrbanoe 
of  the  bladder  fnnetiotis,  and  the  rectum;  that 
he  had  tried  to  restore  the  uterus  to  its  por- 
tion; that  there  bad  been  some  IraprDvemcnt 
by  the  use  of  pessaries;  that  plaintiff  tad 
sastalned  a  nervous  shock;  that  she  has  lost 
wdgbt;  and  tiiat  there  Is  a  difference  tn  ber 
cokx  since  the  aeddeat;  and  that  she  Is  stUl 
suffering  from  the  effects  of  the  nervons  ahocfe. 

When  plaintiff  rested,  a  motion  for  nonenlt 
was  made;  based  prtnclpaliy  upon  the  srouml 
that,  K  the  eirldence  lotrodaced  tended  t» 
show  neglicrace  on  the  part  of  the  defend- 
ant It  was  a  negligunee  wholly  different  from 
that  charged,  to  wit,  negligence  la  not  swttch- 
ing  ''each  of  said  cars,"  and  hence  there  was 
a  fatal  variance  between  the  ailegitioas  of 
the  complaint  and  the  proof  Introduced  on  the 
triaL  This  motion  was  correctly  overruled, 
because,  although  the  complaint  was  defect- 
ive, the  substantial  iBSue  of  whether  then 
was  negligence  on  the  part  of  the  dcfendlajits 
in  and  about  the  colUslon  Usrif  wma  resented 
by  the  dtfendanta'  answer,  tnd  the  caae  was 
tried  with  relation  to  such  iseua.  Hun.  the 
very  facts  which  the  plaintiff  failed  to  proper- 
ly atntB  were  supplied  by  the  averments  <tf 
the  answer,  and  so  the  ddSect  was  cared. 
Hershfleld  v.  Aiken,  8  MonL  442;  Horplty  t. 
Phelps.  12  Mont  31  Pac  64;  Pom.  Code 
Rem.  8  679;  BUss,  Code  PL  S  487. 

8.  The  ai^ellauts  complain  of  that  portim 
italicized  by  us  <rf  InstrucUoa  3  of  tlie  court: 
"AtaoJig  oth&r  thinga,  the  compuny  it  bound 
exerciae  the  utmost  doffrm  of  prMomltttk  tmd  car* 
in  every  retpeet  («ueA  at  prudera  mm  wmid  «m> 
pl»jf  undtr  timilar  drowntUauat)  in  prwidinQ 
ftr  the  tafety  and  aafe  tratttporlation  tf  ihar 
pattmfftra  vkUe  on  thtir  cart;  <md  for  ovqr  ntg- 
leet  in  (hit  rttpget,  however  ilighi,  eMtr  of  U- 
t^f  or  it  tervanit  acting  m  ^eir  line  of  dviy, 
if  tueh  neglect  reavU  in  any  ir^ftry  to  the  patten- 
ger,  the  railway  company  it  HaMe  te  eompenmte 
tveh  pateenger  in  darnagOK  And  !f  the  servant  of 
the  company  personally  Contributed,  by  his 
own  neglect,  to  the  Injury,  not  only  is  the 
company  liable,  but  also  the  servant  contriN 
utlng  Is  liable  as  well.  As  the  railway  owes 
to  the  passenger  this  duty  of  safely  carrying 
her,  she  has  therefore  the  right  to  d^»end 
on  the  cominny's  performing  this  doty;  and, 
while  m^Inary  care  is  required  of  the  passen- 
ger to  avoid  injury,  yet  this  usually  consists 
In  the  passenger  resigning  herself  to  the  care 
of  the  railway,  obeying  ail  the  lattei's  rea- 
sonable regulations,  and  aToldiny  TOhmtaiy 
action  cansfnff  an  mmeeeBsary  expoaun  te 
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danger."  1%«  gevmA  id  tte  oA>jectlon  Is 
tbat  It  does  not  confine  tbe  Jury  to  a  coiifld> 
eration  of  the  grounds  of  negHseaee,  aileged 
in  the  complaint.  But  ctie  InitnKclen  -waa 
corteet,  wUbln  the  THwUb  of  the  tames,  and 
Bhonld  be  considered  with  relation  to  the  tee- 
tlmony  and  tbe  iBsoes  made  by  the  plead- 
ings, showing  that  the  oottWoc  was  tbe 
f«ii»e  of  the  injutr  ntfenad  ti^  -rad  tbat  the 
r-oUialou  was  bvongbt  about  by  tbe  negUp 
gence  of  defendaatB,  botii  ia  fsUnre  on  tte 
liart  of  the  giipmek  to  use  the  ■wttdMs  to 
enable  tbe  can  to  pass  one  anelta;  mxL,  too 
obTlously,  by  not  atopplng  tibdr  cars  In  time 
to  avert  tbe  same.  Bank  t.  linrdoi^  62  If  a 
TO;  Frederick  t.  Kbuei;  17  Meh.  M6,  22  N. 
W.  770;  Thomp.  Tiials,  SBOS. 

4.  Tbe  conrt  diaryed,  aaoenv  other  tUngs^ 
aa  foHowa:  "As  to  tbe  tsattanoiir  of  ^fend- 
ant's  conductor,  that  phiintWf  told  him  (wtwn 
he  and  another  wese  belphig  her  Mo  Grove's 
store)  that  she  wobU  aet  Iwre  beos  thrown 
off  the  ear  If  she  had  nat  been  Btamdlng  XMp, 
it  Is  tor  yea  to  deterndne  fraon  all  tbe  «>f4- 
dence  whether  she  did  so  state,  and  also  the 
further  fact  as  to  whether  aha  was  standing 
up  oi' sitting  down  when  tbe  ceOMon  took 
plac&  Id  dctetminUig  this,  ycm  wSU  consider 
tbe  mauer  la  wbteta  tb»  witness  told  it,  tbe 
reasoaaUeMsa  «C  bis  story,  the  teattaaaay  of 
other  eyewitnesses  as  to  her  posMon,  and 
tbe  manner  of  her  tsU,  tbe  ex  late  nee  flor  any 
motive  for  standing  up,  and  all  other  en- 
deuce  bcasing  on  tbe  qnestlaa.  And,  in  any 
event,  yaa  would  consider  plalntlfl's  action 
fn«n  fr^gln^Tfng  to  end  to  detetmbu  whether 
there  waa  aaylUng  In  hw  euMluct  other 
than  what  a  naaaonably  prudent  panen 
would  have  done  nndw  sliaUaT  clrcmnstan- 
ces  of  danger  and  excUemaat,  and  without 
which  she  would  not  have  been  Injored; 
and  If  yen  ted  from  the  eiideaoe  that,  nn> 
der  this  rule,  her  ooqdnct  was  not  ohjeetton- 
aMe,  then,  if  otherwise  eatUed.  she  may  re- 
cover Jn  this  aetlMi.'*  Tfaa  wltnaes  Bona- 
Btede,  nteneed  to  In  tdUs  instractian,  was 
called  by  tbe  ptadntUF.  His  evldoKe  went 
prinelpslly  to  establish  tbe  fact  that,  at  tbe 
point  where  the  eoUaton  oocurred,  tbe  grip- 
men  could  see  one  uother  400  feet  wway  If 
both  can  were  coming  at  the  same  rate  of 
speed.  He  aasistsd  plaintiff  to  walk  a  dis- 
tance «F  about  29  feet,  to  tlw  stem  where  she 
waa  cased  for  after  the  accident.  But  on 
cross-examlnattsn  be  said  tbat,  vbile  plain* 
tiff  was  walking  from  the  scene  of  tbe  colli- 
sion over  to  the  store,  afae  tolA  Idm  "tbat  She 
would  not  have  been  tart  it  lAa  bad  not 
been  standing  up."  He  stated  that  be  had 
not  seen  tfalntlS  standing  vp  himself,  but 
ttaat  plalntlfl  made  the  statemeut  alw  did  In 
response  to  a  question  Ity  fha  witness  as  to 
where  she  was  hurt  Otbsn  present  heard 
ber  make  no  such  statement,  they  s^.  We 
think  the  court  erred  In  parUcularbstng  the 
tesUmony  Bonesteele  aa  It  did  In  Uie  In- 
Btroetiou.  Such  a  practice^  under  the  Oode, 
is  mlscbleveoa  In  Its  tsndsncy,  and,  unlesa 


guarded  against,  easily  leads  to  prefndifdtf 
error.  Jurors  are  very  ready  to  grasp  at  any 
IntimatiMi  of  a  court  which  tbey  respect  to 
detmufase  tiiem  In  giving  much  or  Uttla 
weight  to  what  a  witness  may  have  said.  A 
tital  judge  must  thwefom  be  very  careful  t» 
avoid  any  expreeslim  wUcb  wlH  warrant  the 
Jury  in  arguing  In  their  deliberaUoas  that 
ttie  judge  has  Intimated  tbat  any  partlcolar 
wltneea  m  of  doubtful  credfMllty.  Bnt 
whether  tbe  plaintiff  stood  np  or  not  waa  a 
sabMaotlve  fact  te  be  determtned,  and  wma- 
falrly  submitted,  without  any  comment  vptm 
the  testimony  of  any  witness  upon  tlw  trial. 
Tbe  jury  were  expreerty  toM  that  they  were 
to  ascertain  that  material  fact  from  all  tbe 
evidence,  and  they  were  parOenlariy  char- 
ged by  other  InstruetloBS  that  if  tbey  ffound 
from  tbe  evidence  tbat  tbe  plaintiff,  at  t3ie- 
moment  of  the  colUaAon,  waa  standing  in  th* 
cfur,  or  bad  risen  to  her  feet,  and  was  not 
seated,  and  tbat  snefa  act  was  not  the  act  cf 
an  ordinarily  cautious  person  under  the  same 
or  slmUar  circumstances,  and  tbat  the  ptain- 
tllE,  by  such  act,  contributed  to  her  injury, 
then  tbey  should  return  a  v^ict  ft>r  tbe  de- 
fendants. Whetiher  the  plaintiff  bad  ever 
stated  just  after  the  collision,  and  when  It 
appears  she  was  dazed  and  suffering  from  m 
violent  shock,  and  unable  to  give  a  clear  ac- 
count ot  her  injuries  at  all,  tbat  sbe  would- 
not  have  been  thrown  off  if  sbe  had  not  bemi 
stan^Bi^  up,  was  tanmatertal,  ocept  as  It 
bore  upon  the  fact  ttself  and  tbe  eredfblHty 
of  tbe  witnesses  iqt>on  tbe  point  Consider- 
log  tbe  whole  Instruction,  therefore,  we  do 
not  think  the  error  waa  prejudidaL 

S.  Tbe  appellants  eom|riain  of  tbe  follow^ 
ing  Instrnetlen:  "The  court  advises  you  that, 
when  a  coUhdon  Is  eltber  proven  or  adml^ 
ted,  a  presumpHtm  of  negligence  arises,  and 
that  it  then  becomes  liie  dn^  of  the  coni- 
pany  to  show  that  in  and  about  the  comakm 
It  and  its  servants  were  free  of  negligence^ 
and  that  ordinary  human  ftnesigfat  could  not 
have  avMded  tbe  eolllston." 

The  first  ground  complained  <tf  Is  that  the 
jury  were  not  confined  to  tbe  negligence  al- 
leged In  the  complaint  This  Is  answered  by 
our  views  already  aziweBsed  upon  tbe  por- 
tion of  appdlants  after  tliey  had  Joined  la* 
sue  upon  the  question  ia  neSllgenee  in  the 
celllston. 

Tbe  neat  ot^edten  Is  tbat  H  does  not  state 
tbe  law,  tither  abstractly  or  as  aisled  to 
tbe  facta  In  this  case.  This  Instmctibn  must 
be  contfdered  as  but  a  part  of  the  whole 
charge.  The  jury  bad  been  t<dd  that  if  the 
plaintiff  contributed  to  the  accident  by  her 
own  want  of  ordinary  care,  and  that  but 
for  such  want  of  ordinary  care  on  ber  part 
tbe  accident  would  not  have  happened,  sba 
could  not  recover,  and  that  If  she  was  stand- 
ing up  at  the  time  of  the  colHidott,  when 
an  ordinarily  cautious  person  would  not 
have  been  standing  up  under  similar  clr- 
cumstances,  she  was  gnUtr  contributory 
negUgeooa.*   Now,  by  tUB  Instructloa,  tha 
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jury,  if  tbe7  found  that  Btae  bad  not  c<m- 
tributed  to  her  Injury,  were  tcAd  that  a  col- 
lision raised  a  preaumptlon  of  negligence, 
and  threw  the  burden  ui>on  the  company  to 
show  that  it  did  not  happ^a  by  reason  of 
any  failure  on  Its  part  to  exercise  that  com- 
mon degree  of  care  and  diligence  which  the 
law  Imposes  on  carrltts  of  passengers.  Con- 
sidering these  Instructions  together,  there 
was  no  mor,  for  contrllnitwy  negligence 
was  injected  into  the  whole  charge.  The 
defendants  ofrered  no  proof  whatsoerer  tn 
excuse  of  the  collision.  It  occurred  In  broad 
daylight,  at  a  point  where  the  gripmen  ct 
the  respective  cars  could  have  seen  one 
another  600  feet  or  more  before  the  colllBion 
occurred.  The  "cars  were  traveling  rs^iidly. 
No  warning  of  any  kind  was  glvoi  to  the 
passengers;  yet  the  cars  collided  with  solU- 
dent  force  to  push  one  off  Its  springs,  loosen 
Its  trucks,  and  throw  pe<^le  forward  from 
their  seats.  Under  such  a  condition  of  facts, 
a  collision  la  prima  facte  evidence  of  negli- 
gence; and  unless  it  has  appeared  that  the 
plainWC  was  guilty  of  contributory  negli- 
gence herself,  so  as  to  defeat  h&[  recovery. 
It  devcrtved  upon  defendants  to  show  that 
they  acted  with  that  high  degree  of  skill 
and  caution  which  the  law  imposes  upon 
them.  Railroad  Co.  v.  Alberton,  38  Miss. 
242;  Graham  v.  Railway  Co.,  89  Minn.  81, 
38  N.  W.  812;  MlUer  v.  Steamship  Co..  118 
N.  Y.  200,  23  N.  EL  462;  Furnish  v.  BaUway 
Co.,  102  Mo.  438,  13  S.  W.  1044;  Seybolt  v. 
RaUroad  Co.,  95  N.  Y.  662;  Walker  v.  Rail- 
way Co.,  63  Barb.  260;  Spellman  v.  Rapid 
Transit  Co.  (Neb.)  65  N.  W.  270;  Smith  v. 
BaUroad  Co.  (Minn.)  18  N.  W.  827;  Meier 
V.  Railroad  Co.,  64  Pa.  St.  225;  Bowen  v. 
Railroad  Co.,  18  N.  Y.  408. 

6.  By  Instruction  11,  the  court  charged  the 
Jury  that  If  they  found  that  if  there  was 
any  negligence  on  the  part  of  the  defend- 
ants, however  slight  it  may  have  been,  or 
that  by  the  exercise  of  ordinary  human  fore- 
sight the  collision  could  have  been  avoided, 
then  the  defendant  was  liable.  This  we  be- 
lieve to  be  correct,  for  the  whole  Instruction 
relates  to  the  collision. 

7.  Instruction  14  was  very  long.  It  char- 
ged the  Jury  that,  in  Its  UabUity  to  all  pas- 
sengers, the  company  was  held  responsible 
for  the  acts  of  Its  servants  In  the  condnct 
of  Its  business,  whenever  such  acts  are  done 
by  the  servants  while  at  their  posts  of  duty. 
After  generally  stating  this  rule  of  law,  the 
Jury  were  told  that  If  they  found  that  the 
defendant,  or  either  or  both  of  the  gripmen, 
were  responsible  to  the  plaintiff,  they  should 
then  proceed  to  consider  the  nature  of  the 
Injuries.  Thereupon  the  court  stated  sub- 
stantially the  contention  of  the  plaintiff, 
and  added  these  words:  "The  defendant 
claims  as  to  the  injuries  that  the  womb 
displacement  and  trouble  previously  ^st- 
ed,  and  that  for  none  of  these  Internal  lu- 
Jnries  or  aggravations  thereof  are  they  re- 
iVtmslble."    The  appellants  ol^ect  to  this 


statement  of  fbe  defendants'  (dalms  aa  In- 
sufficient. It  was  incomplete,  bat  Uie  court 
was  not  asked  to  state  tn  farther  detail  all 
of  the  varions  claims  of  the  defendant.  A 
party  cannot,  by  nwrdy  excepting  to  a 
charge,  make  It  the  foundation  for  an  as- 
signment of  «rror  tiiat  It  Is  ind^Inlte  or  In- 
complete.  Thomp.  Trials,  |  2S41. 

The  defmdants  also  object  to  a  xmrttoa  of 
the  fourteenth  instruction,  because  tlie  Jury 
were  not  properly  instructed  that  the  ammmt 
of  damagea  recov^able  in  case  the  plaintiff 
suffered  from  an  Inflammation  of  the  uteros 
already  displaced  would  not  be  as  great  as 
If  the  displacement  occurred  the  collision 
and  the  inflammation  was  but  Imddental  to 
such  displacement.  But,  without  Incorporat- 
ing the  Instruction  into  this  opinion,  we 
think  the  Jury  were  fairly  told  that,  if  the 
displacement  previously  existed,  the  plain- 
tiff could  not  recover  as  much  as  U  It  bad 
occurred  at  the  time  ot  the  colUsiiHi. 

The  instruction  is  a  proper  subject  of  criti- 
cism Its  needless  length  and  seeming 
obscurity,  and  the  number  of  different 
branches  of  the  case  that  It  embraces;  but, 
when  sifted  out.  It  is  not  Incorrect.  * 

8.  Objection  Is  made  to  the  fifteenth  In- 
struction. By  this  the  Juiy  were  told  that 
"our  statute  allows  a  married  woman  to  sue 
in  her  own  name,  and  to  recover  damages 
for  personal  Injuries  to  herself.  These  dam- 
ages are  in  their  very  nature  somewhat  un- 
certain of  estimate,  but  the  law  imposes  npon 
the  Jury  the  duties  of  endeavoring  to  falriy 
and  truly  determine  what  amount  of  money 
would  compensate  the  injured  person.  In  de- 
termining this  latter  question,  yon  are  advised 
that  plaintiff  may  recover  for  all  pain  and 
suffering  wlilch  she  has  sustained,  or  In  any 
reasonable  probability  will  hereafter  sustain, 
in  consequence  of  the  Injut?,  whether  physl- 
cai  or  nervous,  resulting  from  the  accident 
Itself.  Included  In  this  Is  her  loss  of  health, 
suffering  nervous  shock  or  prcstratlon,  any 
Impairment  of  her  capacity  as  a  previously 
healthy  woman,  if  she  were  such,  to  earn 
money." 

It  is  urged  that  plaintiff  only  claimed  for 
permanent  injuries  to  her  womb.  The  com- 
plaint is  somewhat  Indeflnite  In  its  averment 
of  the  permanent  Injuries,  except  In  relation 
to  the  uterine  troubles;  but  omitting  the 
clause  relating  to  plaintiff's  capacity  to  earn 
money,  the  Jury  were  simply  directed  to  con- 
aider  those  elements  of  damage,  present  and 
prospective,  which  would  naturally  flow  from 
such  Injuries  as  plaintiff  claimed  she  receiv- 
ed. These  elouents  too,  entered  into  the 
proofs  on  the  trial  under  the  general  cliarge 
of  the  complaint  that  plaintiff,  ever  since  the 
accident,  has  suffered  from  nervous  prostra- 
tion, loss  of  flesh,  etc  Sedg.  Dam.  f  482. 
Nor  was  there  error  In  the  court's  assamlng, 
under  the  testimony  in  this  case,  that  plalo- 
tiff  suffered  some  pain  and  Injury  as  a  result 
of  the  accident,  for  there  was  no  evldoice  to 
deny  that  she  did  so  suffer.  Indeed,  the  cast 
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tiled  vpon  tbe  tbeory  that,  alfhougta  she 
suffered,  yet  sbe  cmtrlbated  by  her  own  act 
to  her  mffuliiff,  and  that  she  did  not  suffer 
eniatly,  and  was  not  pennanently  Injured. 

Appellants  also  iaOat  that  plaintiff  could 
not  recover  for  loss  or  Impairment  of  tbe  ca- 
pacity to  earn  moDcy.  WhOe  It  would  seem, 
under  the  laws  of  this  stete,  that  a  married 
woman  may  sue  for  Impairment  of  capacity 
to  earn  money,  we  need  not  discuss  that  ques- 
tion, foe  our  views  upon  the  danuges  tiiem- 
seives  reader  It  unnecessary. 

9.  ThB  cout  charged  by  tbe  sixteenth  In- 
struction that,  In  estimatlnc  damages,  they 
might  consider  an  tbe  varloas  complaints  of 
the  plaintiff,  such  as  headaches,  loss  of  flesh 
and  spirits,  etc..  If  any,  that  she  recelTed. 
and  after  consideration  ct  it  all,  "baTlng  In 
▼lew  the  prerloBs  consequence  to  bier  from 
the  time  of  the  Injuries  down  to  tbe  present 
tlm^  as  well  as  wnch  consequences  as  are 
reasonably  Ukely  to  ensue  In  the  future,  the 
Jury  will  award  to  bar  such  ram  or  sums  as 
in  their  t^nlon  will  fiUrly  compensate  her 
for  all  of  these  Items  of  damage,  not  exceed- 
ing, however,  tbe  sum  of  twoi^-five  thou- 
sand dollars,  the  amount  claimed  by  idaintiff 
In  her  ctHuplalnt"  The  objection  is  that  the 
Instructlai  directed  the  Jury  to  And  damages 
for  all  these  Items  enumerated.  But  this  ob- 
jection is  not  sound,  for  tbe  Instmctton  be- 
gins by  advising  the  Jury  that  "In  end«ivor- 
ing  to  arrive  at  the  amount  of  compensation, 
if  any,  *  •  •  they  will  take  Into  consid- 
eration all  testimony  as  to  the  nature  of  tbe 
Injuries,  If  any,"  etc. 

10.  Objections  are  also  made  to  the  refusal 
of  the  court  to  give  a  number  of  Instructions. 
Some  of  these  stated  to  tbe  Jury  very  clear- 
ly that  'the  plaintiff  could  not  recover  for 
permanent  misplacement  of  the  womb  unless 
ttaey  found  that  such  misplacement  was  oc- 
casioned by  the  shock  received,  and  was  in- 
curable. But  the  court,  throughout  Its  In- 
structlous,  as  said  before,  proceeded  upon  the 
theory  that  plaintiff  could  only  recover  for 
such  injuries  as  were  received  by  the '  col- 
lisioD,  and  we  think  sufficiently  covered  the 
point  that  unices  they  found  that  the  uterus 
was  Injured  at  the  time,  or  that  a  dlBplacement 
already  existing  was  made  worse,  plaintiff 
cnnld  not  recover  at  all  for  uterine  troubles. 

11.  The  court  refused  to  charge  directly 
that  the  burden  of  proof  was  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  evidence 
tbe  nature  and  extent  of  her  Injuries,  if  she 
received  any,  and,  until  she  did  bo,  was  not 
entitled  to  recover.  This  was  error,  unless 
cured  by  other  loBtructlons  snbstantlaily  cov- 
ering the  point;  but  the  plaintiff  was  required 
to  and  assumed  to  prove  her  damages,  and  the 
Jury  were  charged  that  she  could  only  recover 
for  such  as  she  did  prove.  Moreover,  the  fact 
that  she  was  injured  was  indisputable  and  un- 
disputed, and,  as  what  we  shall  have  to  say 
concerning  the  extent  ot  the  plaintiff's  injn- 
rlcB  will  be  based  upon  uncontradicted  testl- 
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mony,  we  do  not  believe  this  error  should 

work  a  reversal  of  the  case. 

12.  Several  Instructions  were  refused  besjv 
lug  upon  the  subject  of  the  plaintiff's  contrib- 
utory negligence,  but,  as  that  question  was  fair* 
ly  submitted,  we  see  no  error  In  refusing  the 
instructions  offered. 

13.  By  Instruction  22,  the  defendants  asked 
the  court  to  charge  the  Jury  that  they  might 
render  a  general  or  a  special  verdict,  under 
section  275,  Code  Civ.  Proc.  (Comp.  Laws 
1887).  We  are  not  cited  to  any  authorities 
to  the  effect  that  the  court  ought  to  so  charge, 
if  requested,  under  our  statutes.  The  stat- 
ute seems  to  be  directory.  It  has  not  been 
the  usual  practice  to  so  charge  Juries  In  or- 
dinary damage  suits,  and  we  see  no  error  In 
the  refusal  of  the  court  to  do  so  in  this  suit 

There  are  several  other  errors  alleged,  but 
they  are  of  minor  Importance,  and  we  do  not 
deem  It  necessary  to  treat  them. 

14.  The  principal  difficulty  In  this  suit  Is 
to  fairly  determine  the  question  of  damages. 
When  the  evidence  was  closed,  by  the  Callure 
of  the  d^endants  to  attempt  to  explain  the 
collision,  in  the  light  ot  the  evidence  of  the 
];daint]ff,  the  defendant  company  practically 
confessed  negligence.  The  plaintiff  unless 
she  was  guilty  of  contributory  negligence,  un- 
der the  evidence,  was  therefore  entitled  to  re- 
cover. Indeed,  her  case  was  very  strong  in 
her  right  to  some  damages;  but  tbe  charge 
of  the  court  was  not  as  clear  as  it  should  have 
been  in  ite  directions  to  the  Jury  how  to  con- 
sider tbe  various  elements  of  damage  upon 
which  she  relied,  and  to  what  extent  a  re- 
covery might  be  had.  We  deduce  from  the 
testimony  of  all  the  physIciaDs  that  plaintiff 
was  severely  shocked,butthat  tbe  nervousness 
brought  about  by  the  shock  Is  curable  by  rest 
and  quiet  and  other  proper  treatment.  We 
furiher  deduce  from  the  testimony  of  the  phy- 
sicians. Including  that  at  Dr.  Ladd,  who  at- 
tended the  plaintiff,  that  her  uterine  and  oth- 
er difficulties  were .  painful,  and  were  to  a 
great  extent  brought  on  by  the  accident,  but 
that  they  are  considerably  less  troublesome 
now  than  Just  after  the  accident,  and  tbat, 
with  care  and  proper  treatment,  they  ace 
probably  curable,  and  tliat  tbe  other  internal 
troubles  will  be  relieved  when  tbe  uterine 
misplacement  is  cured.  At  the  time  of  the 
trial,  the  uterus  was  very  slightly  to  the 
right  of  where  it  ought  to  be,  and  Just  tipped, 
and  tbe  prolapsus  was  very  slight. 

These  deductlonB  naturally  lead  us  to  a 
consideration  of  appellants'  earnest  contention 
that  tbe  damages  are  excessive.  Exemplary 
damages  wera  not  asked  or  contemplated  by 
plaintiff.  When,  therefore,  we  consider  the 
amount  awarded  with  reference  to  the  .actual 
Injuries  sustained  and  the  pain  the  plaintiff 
Buffered,  we  are  constrained  to  hold  that  the 
amount  found  was  unwarranted  by  the  evi- 
dence, and  must  have  been  based  In  large 
part  upon  tbe  idea  of  tbe  punishment  of  tbe 
dtfemkiBt'  company  tor  ite  negllgeace  in  the 
Gcdlislon,  as  well  as  oompoiaatUm  to  plaintiff. 
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We  bSTe  heidtated  for  aome  time  In  deter- 
mlntng  whether  the  caw  ought  not  to  be  se- 
Tersed  by  reason  of  the  Bevraal  imperfecUona 
and  obscurities  in  the  Instructiona  beretofwe 
idluded  to;  but,  after  cloae  exainlpaiion.  ne 
do  not  find  the  InBtmctlons  Imccurate  or  ml»- 
leadint;,  or  prejudicial  npcai  the  material  mat- 
ters; while  th^  can  be  no  doubt  vhaterer. 
after  reading  the  evldenoe,  ttiat  plaintiff  was 
quite  seHously  Injured,  ai^  that  the  evidenoe 
warranted  a  recdict  for  certain  lojuriea, 
namely,  the  shock,  pain,  and  uterine  tronUaa. 
It  was  decided  in  Kennon  t.  QUmw,  5  Mont 
273,  3  Pac.  847,  ttiat  courts  are  reluctant  to 
Interfere  with  the  verdlctB  of  Juries  on  the 
ground  of  exceBslre  damafres,  but  that,  where 
it  is  anm^nt  that  the  feelings  of  paaslon  and 
prejudice  have  entered  Into  and  Influenced 
the  decision  of  a  Jury,  It  la  the  duty  of  the 
court  to  apply  a  proper  cmxective  to  any  un- 
warranted flndlu^.  And,  again,  as  was  said 
In  Kennon  t.  GUmer:  "The  erldenoe  doee 
not  support  tlds  rerdlct  We  cannot  say  that 
^ere  Is  no  evidence  to  support  a  vordlct  iSor 
such  an  amount  as  the  plain  tlif  ought  to  re- 
cover, and  this  verdict  and  the  Judgmort 
ought  to  be  reduced  to  tbat  amount." 

The  Judgment  is  hereby  reduced  to  the  ram 
of  ¥7,500.  It  is  tlierefore  ordered  and  ad- 
Judged  that  the  oi-der  of  tlie  court  below 
oveiTullnR  the  motion  for  a  new  trial  herein 
be  reversed,  and  that  a  new  trial  be  granted, 
unless  the  said  respondent  shall,  within  80 
days  after  the  filing  of  the  remittitur  from 
this  court  in  the  court  below,  consent  to  m- 
lease  all  but  ^,500  of  such  verdict,  said  Bum 
ot  $7,500  and  costs  ta  bear  l^si  Interest  from 
wiglnal  date  of  Judgment;  that  If  such  con- 
sent, in  writing,  be  filed  as  above  required, 
then  respondent  shall  recover  co^  at  tbia  ap- 
peal, and  such  motion  shall  be  overruled,  and 
said  new  trial  shaD  be  denied;  and  that  the 
court  below  shall  make  such  orders  aa  shaU 
become  necessary  to  carry  out  the  directions 
ct  tbls  court  Remanded. 

PBMBSETON,  a        and  DB-  WXIT, 
cmcub 


8TATB  ex  rel.  SUTHERLAND  v.  NTH, 
Conatr  Anattor.    (Nob  1,403.) 

(Supreme  Oonrt  of  Nevada.    Dee.  3A,  ISKS.) 

COKSTITDTIONU.    laW  —  BtATDTBS  —  BNMnuaiT 

AND  Approval— EviDBxoB. 

1.  Act  March  6. 1803,  S  41,  provided  that  the 
expenses  of  maiataming  an  armory  for  militia 
compnnief  should  be  paid  out  of  the  gpiiural 
fund  of  the  several  countieH  od  preseDtatioD  of 
the  auditor's  certificate  to  the  treasurer  that 
Buch  expenses  had  beeu  allowed  by  the  board 
of  couuty  commissioners.  Act  March  18,  1895, 
t  12.  expressly  repeals  this  section  of  the  act 
Of  1803.  and  provides  (section  11)  that  all  claims 
for  sucb  expenses  shall  be  aniHted  by  the  board 
of  -lilitary  oiniitors,  and  paid  out  of  the  general 
fund  in  the  state  treasury  upon  warrants  drawn 
therefor  by  the  state  comptroller.  Held,  that 
the  repealing  act  of  IfidS  ia  valid,  though  It 


makes  no  annroDriatioa  far  the  payment  ef 

these  expenses  out  of  the  state  treasury  as  pro- 
vided for  in  section  11. 

2.  An  enrolled  bill,  alsaed  by  the  preeiditis 
offieem  of  the  two  housee,  aad  by  the  secreCair 
of  the  senate  and  clerk  of  Uie  assembly,  is, 
when  approved  by  the  governor,  and  filed  in 
tiie  office  of  the  eeeretarT  of  trttite.  cenclnfrive  ev- 
idence ef  the  twiMMpa  ox  thm  act  as  enrolled. 

Application  by  J.  H.  SutHorland  for  a  writ 
of  mandate  to  compd  Henry  A.  Nye,  as  an- 
dllor  of  Storey  cotinty,  to  draw  his  warrant 
for  a  certain  claim  allowed  by  tbe  board  of 
county  commlsslottenL  Dented. 

J.  PouJada,  foe  aalatos.  Tjogao  &  Knteht. 

tOT  reapoadwit 

BONNIFIELD,  J.  The  relator  appHea  t» 
this  court  for  a  writ  of  mandamiB  to  require 
tike  reqMDdemt  to  andtt  and  aUow  and  draw- 
fate  warmnt  therefor  upon  the  comity  treaa- 
vree  ni  fitavey  eomty,  a  certain  claim,  allow- 
ed the  beard  of  ooanty  eommlaatoners  of 
•aid  county,  taa  famr  of  Company  A,  first 
regiment  Nevada  National  Guard,  In  tba 
sum  of  $75  for  the  rent  ef  an  armory  for  Baid 
company  for  the  montii  of  April,  Tli* 
application  te.made  npon  the  t^ieory  and  con- 
tention that  aection  41  of  an  act  entitled  "An 
act  relating  to  the  national  ga&rd  -and  en- 
rolled  militia,"  approved  March  6,  lfi03,  is  a 
valid  and  sulwlstlng  part  of  ei^d  act  If  thia 
theory  be  correct,  then  the  showing  made  by 
relator's  affidavit  la  aufflcient  nndnr  the  pro- 
vlaions  of  said  section  to  ueqatre  the  writ  to 
isaue.  Said  section  41  provided  that  the  ex- 
pensea,  within  a  specified  limit,  of  procuring 
and  maintalulug  an  armory  for  the  organized 
mllltla  compauiea,  should  be  paid  out  of  ibe 
general  fund  of  the  several  counties  in  wbicta 
such  organlzatlona  are  maintained,  on  pree- 
entation  of  the  auditor's  certificate  to  the 
treasurer  that  such  expense  has  been  allow- 
ed by  the  board  of  county  oommiaaloners. 
and  that  snch  payments  should  be  allowed 
the  treasurer  In  his  settlement  with  the  comp- 
troller and  state  treasurer.  But  aoctloa  11 
of  an  act  amendatory  of  and  supplementaxy 
to  the  above-entitled  act  of  1893,  approved 
March  18,  1895,  provides  that  all  claLma  for 
such  expenses  shall  be  audited  and  approred 
by  the  board  of  military  auditors,  and  paid 
out  of  the  general  fund  in  the  state  treasury, 
upon  warrants  drawn  therefor  by  the  state 
comptroller.  Section  12  of  the  act  of  1S95  in 
terms  repeals  said  section  41  of  the  act  of 
1893.  Counsel  for  respondent  interposes  a 
general  demurrer  to  relator's  affidavit  Coun- 
sel for  relator  ar^es,  in  effect,  tiiat  the  act 
of  1895  Is  unconstitutional,  because:  (1)  It 
repeals  said  section  41,  which  requires  these 
expenses  to  be  paid.  In  the  first  instance,  out 
of  the  county  treasury,  and  makes  no  appro- 
priation for  their  payment  out  of  the  funds 
in  the  state  treasury,  aa  provided  for  by  sec- 
tion 11  of  the  act,  and  thus  contravenes  sec- 
tion 1,  art  12,  of  the  constitution,  which  pro~ 
videa:  *^e  legislature  shall  provide  by  law 
tm  organldng  and  disciplining  -Qm  militia  of 
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this  state,  for  tbe  ^tfbctaid  enccnmgeiiMnit  of 
Tolmrteer  cmpa,  and  the  safe  knephi^  >ctf  tbe- 
imblle  anus."  (3^  The  memonwda^  imde  by 
tbe  -seewttry  ^  tb«  BOittte  'md  cl»%  «f  tb» 
aaseaAly  on  tb»  ecfroRied  oot  do  not  show 
that  tbe  dlffcrmit  tix/pB  wat»  tMfcen  hy  tlie 
leglaMrture  WhI<A  tike  OMitftltoUon  requlMS 
in  tbe-eoB«ld«rattonimA  iHwuage  ctf  Mils. 

In  ABBWer  to  the  flrat  of  the  above  grounds 
of  objection  It  nM|f  ^  slBaiAy  BalA'  that  thwre 
Ik  certabiiv-  -amAag  In  the>canBtttation  ta  pre* 
ttfblt  lOte  leglsAvture  flrom  taUn«  the  matter 
of  andittn^  and  paying  tiia&e  oUrim*  for  rent 
of  armorleB  out  of  the  h«idi  at  «ald  comity 
offleers,  and  i^ncfng  the  mam  la  the  hands 
of  the  iNMWd  <of  -mllUary  anditera  and  tbe 
proper  state  <fflom.  IJbe  le^statnre  having 
failed  to  uake  the  necessary  approprlatlciD 
fbr  tbe  payavat  of  tAie  teat  at  annioKlee,  tbe 
clslcoant  wfll  bore  to  aw^  ttie  vetlon  of  the 
teslslattre  departownt,  a»  all  others  have  to 
do  -trtie  hwre  olaboH  agatnst  tbe  ata«e  tor  the 
payment  ef  trUch  no  aippHprlatlon  baa  been 
made,  or  for  vibtdb  the  appropriation  has 
been  ^baaated.  Tbe  oonrCs  are  powerless  to 
fnmlBh  wUef  In  such  cases,  hormver  mncta 
tbe  dela^  In  payment  may  -cause  luconveni- 
e»cG  or  vHfTk  a  hardship  to  the  elafmanta. 

The  second  ground  of  eb^eetion  1«  equally 
nntenalde.  The  memoranda.  Deferred  to  are 
imnuutCBial.  They  are  not  crldeBce  of  the 
existeiu^e  -or  nanesdatenoe  ef  any  akajtter  ma- 
teilal  ito  be  fiODsMered  ta  tbls  oaae.  The 
oonstltuttom  nutaes  tbe  rigning  of  an  enrolled 
bill  '%y  tbe  paresldlng  officers  »f  tbe  two 
bo  usee  and  by  tlie  secretaire  ef  tbe  senate  tmd 
derk  of  tbe  assembly"  conoluslwi  erldenot 
of  its  paaaage  by  tbe  leglaiatni«v  when 
passed  and  apgnvrad  bp  tbe  goremor,  aad 
filed  In  the  office  of  tbe  secretary  of  state.  It 
OMtstlttttieB  a  leeoFd  which  Is  conclnslire 
dence  of  tbe  passage  of  the  act  as  enrolled, 
and  la  aocordaaoe  wltb  the  roles  presoribed 
by  tbe  oonsti1nitk»i  relating  to  legislative  pro* 
oedore.  The  rale  **tbast  In  tcetihig  the-  valid- 
ity <rf  a  statute  tbe  courts  wili  not  ioek  be- 
yond ttie  statute  TtU,  solemnly  attesbed  hi 
accordance  with  the  piroTtekms  of  tbe  constl- 
tutlon,"  la  well  settled  in  tttts  state  Uy  tbe 
following  aasM:  State  t.  Swift,  10  Ner.  176; 
State  T.  Qlenn,  18  Nev,  84, 1  Pac.  18&  In  de- 
termlnliiff  Utat  said  section  41  has  been  re- 
pealed, and  tbst  the  respondent  has  no  au- 
tbcwi^  to  audit  tbe  claim  In  question,  or  te 
draw  his  wanmat  ^er^r,  w«  are  not  to  be 
ODdnvtootf  as  noognli^  that  that  section 
would  be  valid  if  It  bad  not  beoi  repealed, 
for  it  Is  a  fliava  wiMtien  whether  its  prori- 
^na  do  not  ecnfllct  with  two  plain  provisions 
of  tbe  constUntion.  Bat,  as  it  la  not  neces- 
sary to  pass  apen  tbe  quesUon  of  their  con- 
sUtDttonallty  In  this  case,  we  do  not  do  so. 
We  are  of  opinlaa  that  tbe  demurrer  to  the 
affidavit  most  be  sustained,  and  tha  writ  of 
mandate  prayed  for  denied.   It  Is  so-ordered. 

BIOELOW.  a  J,  and  BBLKNAf .  coo. 


ROHDBR  T.  STBJIN.    (No.  l,44e.> 
(Stipreme  Court  of  Nevada.    ISec.  Id.  189B.) 

iRBiaATIOlT  — DTVBKSIOS  of  WlTEB  —  ISJDNOTIOW 

— pLffASise— AppRopRnTioH— FtmiKOs. 

1.  rn  as  actloti  to  reetrKln  the  WTOTgfnl  01- 
rmwAmm  vf  water,  and  for  dama^ea  for  put  dl- 
vereioQ,  where  the  complaint  alle|fes  plaintlfife- 
prior  appropriation,  defendant's  diveralon,  and 
rbe  amount  of  demageB  thereby  occasioned,  and  ' 
the  answer  coDsists  eimpir  or  denials  and  an 
allegation  of  an^ropriation  br  defendant,  a 
finding  that  plaintiff  a  manner  of  using  tbe  wa- 
ter baa  been  wasteful,  and  that  aU  or  a  part  of 
bis  damage  has  been  eecaaiODBd  thereto,  la 
wUUn  the  issaes. 

2.  In  each  a  eaee,  whwe  It  aweara  that 
tbe  plaintiff  made  the  first  appropriation,  hj 
means  of  a  certain  dttcfa,  of  cfocmKb  water  to 
irrigate  126  acres  at  land,  and  timt,  subject 
thereto,  the  defendant  baa  made  an  approprla* 
tioD,  tbe  court  has  tbe  power  to  diiect  that  the 
plaintiff  must  use  the  water  tfirouffh  that  ditch, 
or  by  other  means  that  wffl  not  -waste  men 
than  an  ordinary  ditoh. 

3.  Tbe  first  approprlator  is  only  entitled  to 
the  water  to  the  extent  that  he  has  use  for  If 
when  economically  and  reasonably  used.  Whstt 
he  has  that  he  cannot  prevent  ot^eta  frma 
makiag  use  of  tbe  surplua. 

4.  After  others  have  acquired  righte  to  the 
use  of  the  water  of  a  stream,  the  first  appropri- 
ator  for  irrigating  purposes  cannot  to  their  net* 
riment,  change  the  method  by  whldi  he  con- 
veys it  to  ble  land,  so  as  to  increase  the  waste 
that  naturally  occurs  in  such  conveyance. 

6.  FindiuRS  of  fact  and  concltialons  of  lew 
should  cover  the  issues  in  tbe  case^  and  be  made 
separate  from  the  opinion  of  tbe  judge. 

6.  A  verified  answer  should  not  deny  bets 
niKiueFitionabiy   true.    Parties   doing   so  lay 
themselves  liable  to  the  penaltSss  of  the  erim- 
Inal  law. 
(Byllabus  by  Bigelow,  O.  J.) 

Appeal  from  district  court,  Lincoln  county; 
0.  P.  Talbot,  Judge. 

Action  by  John  Boeder  against  Oharles 
Btetn.  Findings  for  defendant,  and  from  an 
cFTder  r^shig  a  new  trial,  plafiatlfl  appealsi 
A'fflnned. 

Oeorse  S.  Sawyer,  tot  ^^^Umt  T.  J.  Os- 
borne, Sot  reqwndoit, 

BLOELOW,  O.  J.  TDe  complaint  alleges 
prior  appnquiatlon  of  the  water  of  a  certain 
stream  tor  indgatiou  purposes,  defendant's  di- 
version of  it,  aad  that  plaintiff  has  been  dam- 
aged thereby  In  the  smn  of  $500.  Tbe  an- 
swer dentes  the  appropriation,  or  damage,  and 
alleges  that  defendant  has  appropriated  and 
l8  entitled  to  nse  nongh  of  tbe  water  to  Ir- 
rigate 40  acres  of  hmd.  Tbe  court  found  that 
tbe  plaintiff  bad,  through  tbe  Ferguson  dlteb, 
made  tbe  first  appropriittlon  to  the  extent  of  Ir- 
rigating 125  aores;  tbat  aubsequ^it  thereto^ 
and  In  1890,  the  defendant  bad  apiKoprlated 
enough  to  bfrlgate  40  acres;  that  slnc^  1890, 
and  during  the  time  the  defendant  has  been 
using  the  water,  tbe  plaintiff  has  allowed  a 
larger  amoont  than  tiiat  diverted  by  defend- 
ant to  mm  to  waste,  by  running  It  into  a  lai^ 
pond  or  lake,  frran  whlcfa  be  used  it.  instead 
of  running  it  directly  through  tbe  ditch  to  bis 
land.  As  conclualcms  at  law— apparently,  for 
tbe  conclusions  of  fact,  of  law,  uid  tbe  ocrarfa  • 
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oiilDion  are  all  HScovrn  together,  so  that  it  la 
difflctilt,  If  not  Impossible,  to  separate  one 
from  the  other— the  court  found  that  the 
plaintiff  had  the  first  right  to  enough  of  the 
water  to  Irrigate  125  acres,  "said  water  to  be 
conveyed  to  the  plaintiff's  land  through  the 
Ferguson  ditch,  or  by  other  ditches  or  means 
4hat  will  not  waste  more  than  an  ordinary 
^tch."  It  also  found  that  "plaintiff,  having 
failed  to  keep  his  ditch  in  repair,  or  to  pre- 
vent the  water  from  spreading  over  defend- 
ant's meadow  and  running  into  the  lake,  is 
not  entitled  to  any  damages,"  and  that,  sub- 
ject to  plaintiff's  rights,  the  defendant  is  enti- 
tled to  enough  water  to  Irrigate  40  acres.  No 
decree  has  been  entered,  and  the  appeal  Is 
from  an  order  refusing  the  plaintiff  a  new 
trial. 

The  appellant  claims  that  the  findings  are 
not  within  the  issues  made  by  the  pleadings; 
but  as  there  has  been  no  oral  argument,  and 
In  his  brief  he  has  not  specified  the  particular 
finding  or  findings  to  which  he  objects,  It  is 
not  easy  to  determine  to  just  what  he  refers, 
but  probably  It  Is  to  the  finding  that  he  has 
-wasted  the  water,  and  to  the  direction  that  he 
anust  thereafter  use  it  In  a  particular  mauner, 
^s  there  can  be  no  x>osslble  question  of  the  per- 
tinency of  the  other  findings.  But  although 
there  is  nothing  said  In  the  pleadluf^s  upon 
this  matter,  it  seems  to  us  that  the  question 
4S  to  the  waste  of  the  water,  both  past  and 
tuture,  was  clearly  in  the  case.  In  the  first 
place,  the  complaint  alleges  $500  damages, 
and  the  plaintiff  testified  to  moi-e  than  that 
amount  of  loss  to  his  crops  caused  by  the 
iwant  of  water.  But  if  he  had  permitted  a 
portion  of  the  water  that  did  come  to  him  to 
Tun  to  waste,  he  could  not  hold  defendant  re- 
sponsible for  the  damage  thereby  occasioned. 
The  defendant  is  only  responsible  for  the  dam- 
Age  occasioned  by  his  own  acts.  The  defend- 
4Uit  denied  that  his  acts  had  caused  the  plaln- 
itlff  any  damage  whatever,  and  in  support  of 
)4bat  denial  it  was  proper  for  him  to  show.  If 
'be  could,  that  a  portion  or  all  of  the  plaintiff's 
loss  was  the  result  of  his  own  uneconomical 
use  of  the  water,  and  consequently  It  was 
proper  for  the  court  to  find  whether  such  was 
the  case.  The  learned  trial  judge  seems  to 
2iave  been  of  the  opinion  that,  if  the  plain- 
tiff wasted  as  much  water  as  the  defendant 
tiad  diverted,  that  would  be  a  complete  an- 
-swer  to  the  plaintiff's  claim  for  damages. 
"While  we  cannot  agree  with  that  view,  and 
are  of  the  opinion  that  if  defendant's  acts 
had  caused  the  plaintiff  damage  In  addition  to 
■that  occasioned  by  his  own  negligence,  the 
■4lefendant  would  be  responsible  tor  that  part, 
ctin  the  finding,  ao  tar  aa  It  goes,  is  within  the 
issueg.  It  covers  at  least  the  loss  upon  40 
acres  of  the  plaintiff's  land,  as  the  finding  is 
that  defendant  irrigated  that  amotmt,  and  that 
plaintiff  wasted  more  than  the  amotmt  of  wa- 
ter used  by  defendant,  and  It  may  have  been 
intended  to  cover  all  of  plaindfiTs  loss.  Possi- 
bly the  appellant's  counsel  is  of  the  belief  that 
the  plaintlfl,  having  made  the  flrst  sroroprift> 


tlon,  la  entitled  to  liave  the  water  come  down 
to  him  to  the  extent  of  his  arairoprlation, 
whether  he  haa  use  for  It  or  not  If  so,  be 
ia  mistaken.  Water  is  too  predous  in  this  arid 
climate  to  permit  its  being  unnecessarily 
wasted.  The  findings  do  not  show  how  mnch 
water  there  is  in  the  stream  altogether,  or 
whether  there  is  more  than  enough  to  iirigate 
the  plaintlfTs  125  acres.  If  there  Is  not,  then, 
when  he  is  irrigating  that  amount,  he  is  enti- 
tled to  the  use  o^  it  all.  The  same  is  the  case 
when  he  is  Irrigating  less  than  125  acres.  If 
he  needs  it  all  for  what  he  does  irrigate.  But, 
whatever  he  may  be  Irrigating,  he  is  only  en- 
titled to  the  amount  he  needs,  economically 
and  reasonably  used,  and  when  be  has  tbat. 
he  cannot  prevent  othera  from  using  the  sur- 
plus. Barrows  T.  Fox.  98  CaL  63,  32  Pac 
811;  Mining  Go.  v.  Hancock,  101  CaL  42.  31 
Pac.  112,  and  35  Pac.  334.  Nor  do  we  tblnk 
that  there  was  any  error  in  requiring  the 
plaintiff  to  use  the  watw  in  a  particular  man- 
ner hereafter.  The  evidence  shows  that  the 
original  method  of  the  plaintiff's  use  during 
the  irrigating  season  was  through  the  Fei^- 
son  ditch,  and  that  this  is  the  most  direct  and 
economical  method  of  omveying  It  to  the  land 
during  tliat  time.  (During  the  winter  time 
the  plaintiff  runs  the  water  Into  the  lake, 
wlilch  he  uses  as  a  reservoir.  This  use  is 
not  in  question  here.)  Runalng  It  tlu-ongh 
the  ditch  continued  to  be  the  [Hincipal  method 
of  using  it  up  to  1890,  when  defendant  made 
his  appropriation.  Since  then  the  system  haa 
been  changed,  so  tbat  the  principal  method  is 
first  to  turn  it  Into  the  lake,  and  then  use  it 
from  thence,  and  this  is  what  the  court  finds 
has  caused  the  unnecessary  waste.  As  already 
remarked,  water  Is  too  predoos  to  permit  Its 
being  wasted.  Conveying  It  through  a  ditch, 
even,  will  almiys  cause  some  loss,  and  if  the 
distance  Is  great,  or  the  soil  loose  or  porous, 
the  loss  will  be  conriderable.  This,  within 
any  reasonable  expense,  is  generally  onaTOid- 
able.  But,  however  this  may  be.  If  the  appro- 
priation has  been  made  before  othos  acquire 
rights  In  the  stream,  after  that  no  change  can 
be  made  to  their  detrlmeut  The  flrst  ap- 
proprlator  must  continue  to  use  it  In  at  least 
as  economical  a  manner  as  b^ore,  and  cannot 
change  the  method  of  use  so  as  to  materially 
increase  the  waste.  Such  a  change  may  be 
forbidden,  and  partis  "may  be  compelled  to 
keep  their  flumes  and  ditches  In  good  repair 
BO  as  to  prevent  any  unnecessary  waste." 
Barrows  v.  Fox,  nq;na.  This  is  all  Uiat  liu 
been  done  here. 

There  are  two  matters  of  practice  Involved 
In  this  case  to  which  we  desire  to  call  the 
attention  of  the  district  courts  and  of  the  pro- 
fession. The  flrst  Is  the  failure  to  make  dis- 
tinct findings  of  f&ct  and  conclusions  of  law, 
separate  from  the  opinion  cf  the  Judge  as  to 
what  the  decision  should  be  upon  those  facts. 
The  writw  of  this  opinion  confesses  that  audi 
was  very  largely  his  own  custom  iriwn  vfh 
on  the  district  boieh,  and  that  he  tliai  saw  no 
objection  to      bat  eqierioice  in  die  appel- 
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late  coun  has  demonstrated  that  serious  ob- 
jections do  exist  It  not  only  adds  consldera- 
bl7  to  the  labor  of  examining  cases  apon  ap- 
peal, which  may  be  deemed  a  minor  considera- 
tion, but  It  Increases  the  liability  that  the 
facts  will  not  be  correctly  understood,  and 
hence  rranlt  In  a  miscarriage  of  justice.  The 
trial  judge  nanally  decides  upon  aome  one 
point  which  he  con^ders  ctHitrolUng,  and  this 
point  Is  the  only  one  that  will  generally  be 
fully  covered  In  an  t^ulon.  Then,  If  the  ap- 
pellate court  takes  a  dllterent  Tiew  of  that 
point,  as  to  the  other  facts  the  court  Is  left 
entirely  in  the  dark,  or  it  must  pick  them  out 
from  the  evidence,  which  can  never  be  as 
well  understood  as  when  heard  In  court,  ea 
given  and  illustrated  by  the  witnesses.  The 
findings  should  cover  all  the  issues  In  the 
case,  and  should  be  quite  separate  from  the 
opittlon.  We  do  not  say  this  to  discourage 
the  writing  of  opinions,  as  we  often  find  them 
of  great  assistance,  and  it  is  always  satis- 
factory to  know  Just  what  view  was  taken 
of  the  case  by  the  trial  court  The  other  Is 
a  feature  that  we  think  deserves  particular 
censure  from  the  courts,— the  broad  and  un- 
qualified denial  in  the  answer  that  the  plain- 
tiff and  his  grantors  had  been  the  owners  or 
in  possession  of  the  lands  described  In  the 
complaint,  or  had  appropriated  any  part  of  the 
water  in  controversy.  It  seems  to  have  been 
admitted  upon  the  trial  that  he  did  own  the 
land,  and  bad  been  in  the  possession  therorf 
for  many  years,  and  It  was  proven  b^ond 
question  that  he  had  appropriated  a  large  por- 
tion; if  not  all,  of  the  water.  The  fact  that 
the  answer  was  made  upon  information  and 
belief  do^  not  help  the  matter  any,  for  the 
evidence  shows  that  the  defendant  must  have 
known  all  about  it,  and  could  have  had  no 
such  Information  or  belief.  If  the  attorney 
knew  of  the  facts,  he  Is  even  more  culpable 
than  the  client,  for  drawing  and  pwmltting 
him  to  swear  to  such  an  answer.  The  reason 
for  providing  for  v«lfled  pleadings  Is  that  facts 
that  are  true  shall  be  admitted,  and  therein 
the  parties  saved  the  expense  of  proving  them, 
and  the  court  and  all  connected  with  the  case 
the  loss  of  time  occasioned  by  its  being  done. 
Sucb  practice  as  this,  although  unfortimately 
too  common.  Is  utterly  subversive  of  the  prin- 
ciples of  the  reformed  procedure,  and  really 
subjects  the  parties  to  the  penalties  of  the 
criminal  law.  The  defense  here  could  have 
been  as  well  made  under  a  tmttafal  answer  as 
under  one  so  largely  fftlse.  Tbe  order  appeal- 
ed from  is  affirmed. 

BONNIFIELD  and  BELKNAP,  JJ.,  concur. 


STATB  ex  rel.  IDLKMAN,  Attorney  General, 
V.  BANNON. 
(Supreme  Court  of  Oregon.    Dec.  23,  1885.) 
DuBAnuHT  Fkoobxoikob  —  CoHFUiaT— Sum- 

CtBHOT. 

Under  HlU's  Ann.  Laws,  8  1017,  anifaor- 
mag  On  snpxeiiM  court  to  xwwve  or  suspend 


an  attorney  on  his  being  convicted  of  anv 
ony,  or  of  a  misdemeanor  involving  moral  tur- 
pitude, an  information  for  the  removal  of  such 
attorney  which  simply  charges  tliat  he  ha» 
been  convicted  of  a  misdemeanor,  but  does  not 
allege  that  an^  moral  turpitude  was  involved  itk 
the  acts  constituting  ancn  crime,  Is  Insufficient. 

Original  Information  in  the  supreme  court 
by  the  state  of  Oregon,  on  the  relation  of  <X. 
M.  Idleman,  attorney  general,  to  disbar  P.  J. 
Bannon,  an  attorney  at  law.  Defendant  de- 
murs to  the  Intormatlon.  Demurrer  mamaSat- 
ed. 

C.  If.  Idlanan,  Cor  rdatw.  B.  F.  Dowdl- 
and  P.* J.  Bannon,  for  detraident 

PER  OURIAM.  This  is  a  proceeding  t» 
disbar  an  attorney,  Instituted  by  the  state- 
upon  the  relation  of  tbe  attorney  general. 
The  Information  states,  In  substance,  that 
P.  J.  Bannon,  an  attorney  of  this  court,  wa» 
Indicted,  tried,  and  convicted  In  the  district 
court  of  the  United  States  for  the  district  of 
Oregon  of  the  crime  of  conspiracy,  in  cotr- 
federattng  and  combining  with  others  t» 
commit  an  offense  against  the  United  States- 
by  unlawfully  aiding  and  abetting  the  laad- 
Ing  In  the  United  States  of  Chinese  laborers- 
Dot  lawfully  entitled  to  enter  therein.  The 
defendant,  upon  being  cited  to  appear,  de- 
murred to  the  Information  for  the  reason 
that  It  did  not  state  that  the  crime  of  which 
he  was  convicted  was  a  felony  or  misde- 
meanor Involving  moral  turpitude.  The  stat- 
ute anthorlaes  this  court  to  remove  or  sus- 
pend an  attorney  upon  his  being  convicted  of 
any  feltmy,  or  of  a  misdemeanor  Involving 
Duwal  turpitude.  Hill's  Ann.  Laws,  Or.  % 
1047.  The  Information  charges  tbe  defend- 
ant with  having  been  convicted  of  a  mlede^ 
meanor.  but  does  not  state  that  any  moral 
turpitude  was  Involved  In  the  unlawful 
agreement,  or  In  any  act  of  the  conspirators 
resulting  Uierefrom.  It  Is  not  every  mlade- 
meaamr  that  authorial  the  suspension  or  re> 
moral  of  an  attorney,  but  those  only  that  In- 
volve moral  turpitude.  This  is  a  material 
averment  In  pleading  the  conviction  of  a 
misdemeanor,  without  which  the  informa- 
tion falls  to  state  a  cause  suffldent  to  give 
this  court  Jurisdiction,  and  taenee  tbe  Audob- 
rer  moat  be  sustained. 


W.  P.  NOBLE  MERCANTILE  CO.  (PAR- 
SONS, Intervener)  v.  MT.  PLEASANT  EQ- 
UITABLE CO-OPERATIVE  INST,  et  aL 
(Supreme  Court  of  Utah.    Dec.  31,  1894.) 

laSOLTBHTCORPORATIOI*— PRBPRRBITCBOr  DiaBC*- 

ORB  —  AsatONKBXT  —  Fhacddukt 
IN  Fact— Validitt. 

1.  Directors  who  sre  general  creditors  of 
an  insolvent  corporation  cannot  by  deed  of  as- 
signment, prefer  themselves  over  other  credtt>- 
ors. 

2.  The  preference  in  a  deed  of  assignment 
of  one  who  was  not  a  creditor  of  the  corpora- 
tion assignor,  but  who  merely  loaned  money  t» 
a  director,  who  loaned  It  to  the  corporatk^ 
was  fraudulent  in  fact,  and  avoldsd  the  asBlg»- 
meat  In  toto. 
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B.  A  oorporBtkni'i  deed  of  M^ffmaent, 
wherein  the  dlrecton,  who  were  general  ered- 
ttore,  preferred  themeelTe*  orer  other  credtton 
whose  claims  were  equally  meritorioo*,  is  Toid. 

Appeal  from  dietrict  court,  TTtah  cooalr;  be- 
fore Justice  Harvey  W.  Smith. 

Suit  by  W.  P.  Noble  Mercantile  Oompany, 
ft  corporation,  against  Mt.  Pleasant  Bqultable 
Oo-operattre  Instltutloa  and  others,  to  set 
aside  a  deed  of  as^cnment.  Arthm*  Parsons 
InterreBed.  From  the  deceee  reiidet«d.  plaln^ 
tiff  and  interreno'  appeaL  Reversed. 

F.  B.  St^hens  and  Benner  X.  Smtth,  for 
appellanta.  Bennett,  Marshall  ft  BiaO^.  for 
rcBpoadenta. 

BARTCH,  J.  In  this  ease  the  plaintiff  seeks 
to  have  declared  null  and  ycAA  a  certain  deed 
of  assignment  and  a  conveyance  of  r^l  es- 
tate made  bp  the  defendant  Mt.  Pleasant 
Equitable  Oo^peratlve  InstltutlMi.  and  to  have 
a  receiver  appointed,  and  the  property  of  the 
said  defendant  diB[M>sed  of  according  to  the 
rights  of  Its  creditors,  as  they  may  appear. 
The  facts  material  to  this  declrion,  aa  shown 
by  the  recMd,  are  that  the  defendant  Mt. 
Pleasant  Equitable  Co-operative  Institution 
was  a  mN%antiIe  corporation;  that  it  became 
Insolvent,  and  executed,  by  Ita  board  of  di- 
rectoTB,  a  deed  of  assignment  to  Peter  Matsen, 
aa  assignee,  on  the  19th  of  JanuaiT,  1894;  that 
thereto  the  <>eendant  WLt  Pleasant  Commra> 
clal  &  Savings  Bank  was  made  the  first  pre- 
ferred creditor,  for  a  debt  at  $6,000,  evidenced 
by  notes  secured  by  mortgage  on  real  estate 
•of  said  Insolvent  corporation;  Idiat  said  notes 
were  Indorsed  by  aU  the  directors  of  said  cor- 
pora tfon;  that  John  B.  Strom,  a  director,  was 
a  second  preferred  creditor,  for  $75,  and  Netts 
Rosenlof,  for  $500;  that  said  corporation  was 
not  indebted  to  said  Rosenlof,  but  that  said 
John  B.  Strom  borrowed  $500  from  Rosenlof. 
giving  his  Individual  note,  and  then  loaned 
the  same  sum  to  the  corporation,  taking  its 
■note  therefor;  that  under  the  charter  of  the 
corporation  the  directors  had  no  authority  '*to 
sell  real  estate  until  first  authorized  so  to  do 
by  a  majority  of  the  stockholders  present  at  a 
meetlng^  duly  caJled,"  but  had  power,  lode- 
pendent  of  the  stockholders,  to  sell  all  other 
kinds  of  property  belonging  to  the  Institution, 
not  needful  for  the  business  thereof;  that  on 
August  1,  1802,  the  board  of  directors  convey- 
ed to  defendant  Christensen  a  certain  piece  of 
real  estate,  without  authority  of  the  stock- 
holders, but  In  March,  1893,  upon  reporting 
such  sale  to  the  stockholders,  no  objections 
were  made  thereto;  that  on  January  6,  1893, 
the  board  caused  a  mortgage  of  certain  corpo- 
rate real  estate  to  be  made  to  the  defendant 
bank  wlthoTit  authority  of  the  stockholders, 
but  upon  reporting  the  same  to  them  no  ob- 
jection was  made  thereto;  that  the  deed  of 
assignment  was  made  without  the  authority 
mt  the  stocUield^;  that  the  Intervener,  Par- 
wna,  attached  the  property  of  the  corporation, 
teal  and  peiswial.  including  tba  land  eont- 


veyed  to  Christensen,  and  In  his  eomplalBt 
up  Ms  attachment,  and  prayed  that  he  taav* 
flmt  lien  on  the  pn^>erty  attached,  and  tbat 
the  deed  of  asatgoment  be  set  aside  for  the 
same  reasons  stated  In  the  pIalntlfl*B  etmi- 
plelnt,  wherein,  among  otb«  tUngs,  It  was 
charged  that  Ifte  "IndeMedness  of  saM  bmk 
was  made  a  preferred  claim  by  the  board  of 
dtarectors,  with  the  unlawfnl  and  ftmodtient 
intent  of  rdieving  the  dfa%cton  of  aioy  per- 
sonal llabiUty  upon  tb^  indorsements  of  said 
note,  and  that  the  said  directs,  John  £. 
Strom,  was  made  a  second  preferred  credftor. 
with  the  unlawfnl  and  fraadulent  Intent  on  the 
part  of  said  board  ot  directors  of  said  corpo- 
ration of  paying  the  indebtedness  to  ttte  ex- 
clusion of  the  bona  fide  creditors,"  upon 
trial  of  the  cause  the  court,  among  other 
things,  decreed  that  the  "preference  In  fiavor 
at  John  E.  Strom,  one  at  the  directors  of  said 
corporation,  tor  $75,  and  the  preference  in  the 
name  of  N^la  Rosenlof,  but  in  reality  in  favor 
of  said  John  B.  Strom,  for  $500,  are  void  end 
unlawful,  and  that  the  said  two  preferences 
should  be  vacated,  and  that  the  said  Strom 
(for  said  $7S  and  for  said  $500)  be  treated  as  If 
he  had  been  named  In  the  last  class  of  raid 
assignment,  instead  of  the  second  class  there- 
in, and  that,  except  as  above  stated,  said  as- 
signment executed  by  the  Mt.  Pleasant  Bqul- 
table Co-op.  to  said  Peter  Matsen  Is  valid,  and 
the  said  Peter  Matsen,  as  assignee  tbereon- 
der,  is  entitled  to  the  poeeeeslon  of  the  proper- 
ty assigned,  and  to  all  the  pr(q[>erty  claimed 
by  the  said  plaintiff  and  the  said  Intervener 
by  virtue  of  writs  of  attachment  and  writs  of 
execution,  and  that  the  said  elalms  of  the 
plnintlff  and  tarterraur  thncto  are  miftranded 
and  void." 

Under  this  state  of  facta,  tiie  appellants 
Claim  that  the- decree  of  the  court  was  errone- 
ous, and  their  Orst  contention  la  that  direct- 
ors of  an  Insolvent  corporation,  in  the  dlspora- 
tlon  of  ItB  corporate  property,  have  no  power 
to  prefer  one  creditor  over  another.  We  do 
not  deem  It  necessary  to  express  an  opinion 
on  this  point,  because  the  eontroHlng  ques- 
tion In  this  case  Is  wbetlier  directors  who 
are  g^ieral  credttors  of  an  Insolvent  corpora- 
tion which  has  abandoned  tbe  object  of  it* 
creation  can,  by  deed  of  assignment,  prefer 
themse^Tes  over  other  creditors.  The  conten- 
tion of  appellants  Ib  tSiat  the  directors  of  an 
Insolvent  corporation  have  no  such  power, 
while  the  re^pondents  maintain  that  sncb  a 
corporation,  in  the  absence  of  statutory  re- 
striction, may  lawfully  pay  one  creditor  to 
the  exclusion  of  another,  if  Its  property  be 
exhausted  in  paying  ttie  one.  This  conten- 
tion on  the  part  of  the  respondents  appears 
to  he  founded  on  the  theory  that  at  common 
law  an  Individual  and  a  corporation  have 
equal  rights  regarding  the  disposition  of  thtlr 
property;  and  as  the  former  may,  in  the  8J>- 
sence  of  statutory  prohibition,  transfer  his 
entire  property  to  one  or  more  of  his  cred- 
Itoini^  with  the  intent  of  glvlnc  pnefeience  to 
him  or  them  over  otbtn  equally  TdtBilwm 
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an    liHolv«at  corporation,  whieb  baa  no 
ugex-  any  Interest  tn  Its  corptnate  property, 
.&  tbe  OgtA  to  make  a  preference,  by  dee<l 
asslsmnent,  among  Its  creditors,  wboerw 
Lcli  creditors  may  be,  «r  wbaterer  may  be 
L<.-i]r  rc^tlcfii  to  the  cotporate  property  or  tlra 
^n>oraticm.   In  accordance  wttli  tfaia  rlew, 
would  follov  that  the  directory  If  Hney  be 
Iso   credttom  of  an  InsolTeat  CMporatlon, 
rliieli  la  no  longer  a  going  concern,  and  has 
Uaudoaed  the  objects  ijf  Its  creation,  may 
Istribute  among  themselTea  all  its  corporate 
iroi>crty,  to  the  exclusion  of  all  other  cred- 
roi-s.  if  the  reasonable  valne  thereof  be  mt 
;r(^nter  than  their  aggregate  clahna.   We  are 
luable  to  conenr  In  this  view  of  the  law.  It 
ippeara  to  he  wdl  settled  by  authority  that 
[he   directors  of  an  insolvent  corporation, 
ivliicb  haa  become  flnandally  embarrassed, 
and  no  longer  Intends  to  contlnne  Its  basi- 
nesa,   cannot,  by  reason  of  their  superior 
kiiowledgfr  of  the  corpcwate  affairs,  secure 
any  pecnilar  advantage  to  themselTes,  to  the 
Injury  of  other  creditors.   Tb^  are  chosen 
by  the  atocfehoiaers,  and  axe  Intrusted  with 
the  cxduaire  contnd  of  the  property  and 
managranent  of  the  corporate  business.  This 
creates  a  fldoeiary  relation  between  them  and 
the  stockholder^  and  the  corporate  property 
becomes  ImpreBsed  wlfb  a  trust  whldi  must 
be  administered  for  the  excluslTe  benefit  of 
the  stockholders  whDe  the  corporation  Is  sol- 
Teut,aDd  for  the  braeflt  of  the  creditors  when 
it  becomes  fnsolTent,  and  ceases  to  longer 
pursue  the  objects  of  its  creation.    This  trust 
relation  forbids  that  the  directors  should  ad- 
minister the  corporate  affairs  for  their  own 
special  benefit.    Nor  does  It  allow  them  to 
prefer  one  stockholder  over  another,  or  them- 
Rv^'lves  as  stockholders,  In  the  distribution  of 
dividends  or  of  corporate  property.    This  Is 
so  from  the  very  nature  of  things,  for  oth- 
erwise no  corporation  could  exist    If  the  di- 
rectors conid  manage  the  business  of  the  cor- 
poration in  tiie  Interest  of  one  or  more  stock- 
holders, whom  they  might  select  to  the  dis- 
advantage of  the  remainder,  the  majority 
would  be  enabled  to  prey  npon  the  rights  of 
tlie  minority,  because  it  would  be  within  the 
power  of  the  majority  to  select  officers  to  suit 
their  own  selflA  ends,  in  fraud  of  the  Inter- 
ests of  the  minority.    This  would  not  only  be 
contrary  to  all  our  ideas  of  trust  relations, 
but  tt  would  destroy  the  corpoiutlon  Itself, 
twcause  contrary  to  the  law  of  its  corporate 
existence,  wMch  says  that  all  stockholders 
mast  share  pari  passu.    So  the  fldnclary  re- 
lation existing  between  the  directors  and 
creditors  when  the  corporation  has  become  In- 
solvent and  ceased  to  carry  on  Its  corporate 
business,  forbids  that  the  directors  shall,  by 
reason  of  their  snperlor  knowledge  concern- 
ing the  affairs  of  the  corporation,  gain  any 
flpeclftl  advantage  by  preferring  themselves 
over  other  creditors  equally  meritorious;  and 
this  Is  in  full  accord  with  the  principle  ttiat 
he  who  has  the  management  and  possession 
«f  property  for  the  benefit  of  others  may  not 


dispose  of  aocb  property  for  his  own  qtedal 
benefit  to  the  injury  of  any  of  the  bene- 
ficiaries. Koehler  t.  Iron  Oow,  S  Black.  n5; 
Mannfaetorlnc  Co.  r.  Hntddnson,  11  0.  0. 
A.  320.  68  Fed.  4M. 

,  The  contention  of  respendenta  In  regard 
to  the  question  andw  cenalderatlon  Is  not 
only  at  variance  with  the  tmt  relation  ex- 
isting between  the  arecbom  and  creditors 
of  on  Insolvent  cwporatkm,  but  also  with 
the  sBlntary  rules  which  courts  of  equity 
apply  to  such  xelatlmiB  In  other  cases  oC 
trust;  for  It  Is  well  imderatood  that  In  or- 
dinary cases  of  trust  the  trustee  can  derive 
no  spechd  advantage,  to  the  Injury  of  his 
cestui  que  tmst  by  reason  of  his  possession 
and  control  of  the  property.  Nor  la  such 
contention  In  harmony  with  the  known  du- 
ties of  directors  to  the  corporate  fnnda. 
which  are  to  be  managed  for  the  Interests 
of  the  stodchotders,  and.  If  debts  be  incur- 
red, they  stand  friedged  exclusively  for  the 
ereditora  until  the  debts  are  paid.  In  cour 
templatlon  of  law,  the  corporate  property, 
in  case  of  btsolvency,  constitutes  a  tmst 
ftmd— Fh«t  for  the  payment  of  Ite  credit- 
ors; and,  second,  for  distribution  among  ite 
stockholders,  equally  and  ratably.  If,  there- 
fore, a  corporation  dissolve,  and,  without 
first  liquidating  its  liabilities,  make  distri- 
bution of  ItH  property  among  its  stockhcdd- 
ers,  a  court  of  equity  will  convert  all  hold- 
em  of  such  property,  except  bona  fide  pur- 
chasers for  value.  Into  trustees  for  the 
creditors,  and  compel  snch  trustees  to  ac- 
count, to  the  extent  of  the  property  so  In 
their  hands.  In  equity  the  creditors'  claims 
constitnte  a  Hen  upon  the  fund.  The  doc- 
trine that  the  assets  of  a  corporation  consti- 
tute a  trust  fund  for  the  payment  of  Its 
debts  was  announced  by  Mr.  Justice  Story 
In  Wood  V.  Dummer,  3  Mason,  311,  Fed. 
Cas.  No.  17,944,  and  It  has  been  generally 
accepted  and  sustained  by  the  highest  au- 
thority. In  that  case  the  plaintiffs,  as  hold- 
ers of  bank  notes,  brought  a  Mil  In  equity 
against  the  defendants,  as  stockholders,  for 
payment  of  the  notes,  upon  the  groimd  of  a 
fraudulent  division  of  the  capital  stock  of 
the  bank  by  the  stockholders.  The  eminent 
Jurist,  after  discussing  this  subject  with  his 
usual  abllfty  and  clearness,  said:  "To  me 
this  point  appears  so  plain  on  principles  of 
law,  as  well  as  common  sense,  that  I  can- 
not be  brought  into  any  doubt  that  the  char- 
ters of  our  banks  make  the  capital  stock  a 
trust  fund  for  the  payment  of  all  the  debte 
of  the  ccrrpotatlon.  The  blUholders  and  oth- 
er creditors  have  the  flrst  claim  upon  It,  and 
the  stockholders  have  no  rights  until  all  the 
other  creditors  are  satisfied.  They  have  the 
fun  benefit  of  all  the  profits  made  by  the 
establishment  and  cannot  take  any  p«-tton 
of  the  fund  until  all  the  other  claims  on  It 
are  extinguished."  Again  he  says:  "If  the 
capital  stock  Is  a  trust  fund,  then  It  may 
be  followed  by  the  credltots  into  13ie  hands 
of  any  petsons  having  notice  of  the  tmst 
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attacfalns:  to  It  *  *  *  Tbe  doctrine  of 
following  trost  funds  Into  the  hands  of  any 
persons  who  are  not  Innocent  purchasers, 
or  do  not  otherwise  possess  superior  equi- 
ties, lias  long  been  established."  The  doc- 
trine here  declared  Is  clearlr  In  accord  with 
the  rule  that  the  directors  of  an  Inscdvent* 
corporation  which  has  relinquished  the  pur- 
suit of  Its  corporate  business  have  no  power 
to  prefer  themselTes  over  other  creditors  by 
general  deed  of  assignment.  The  same  doc- 
trine was  accepted  and  announced  by  Mr. 
Justice  S Wayne  in  Sanger  t.  Upton,  91  U. 
S.  06,  where  he  stated  It  as  follows:  "The 
capital  stock  of  an  Incorporated  company  Is 
a  fni^  set  apart  for  the  payment  of  its 
debts.  It  is  tbe  substitute  for  the  personal 
liability  which  subsists  in  private  copartn^ 
ships.  Wben  debts  are  incurred  a  contract 
arises  with  the  creditors  that  It  shall  not  be 
withdrawn  or  applied  otherwise  than  upon 
their  demands  until  such  demands  are  satis* 
fled.  The  creditors  have  a  Uen  upon  it  In 
equity.  If  diverted,  they  may  follow  It  as 
far  as  It  can  be  traced,  and  subject  It  to  the 
payment  of  th^  claims,  except  as  against 
holders  who  have  taken  it  bona  fide  tor  a 
valuable  consideration,  and  without  notice. 
It  is  publicly  pledged  to  those  who  deal  with 
the  corporation,  for  tbelt  securi^."  Mr. 
Justice  Deady,  in  Oorbett  v.  Woodward,  S 
Sawy.  403,  Fed.  Gas.  No.  8,223,  said;  "The 
great  extent  to  which  corporations  iaive  be- 
come the  agency  through  which  the  business 
of  the  country  la  transacted,  and  its  prop- 
erty Is  held  and  managed,  makes  It  neces- 
sary that  the  salutary  rules  enforced  by 
courts  <a  equity  in  othet  cases  of  fiduciary 
relations  should  be  rigidly  applied  to  the 
numerous  and  important  trust  held  by  tbe 
managers  of  those  organizations."  Cunan 
V.  State,  15  How.  S04;  Bouse  v.  Bank,  46 
Ohio  St.  493,  22  N.  B.  283;  Conover  v.  Hull 
(Wash.)  88  Pac  166;  Oole  v.  Iron  Co.,  133 
N.  T.  164.  80  N.  B.  847;  Sawyer  v.  Hoag,  17 
Wall.  610;  27  Am.  Iaw  Bev.  p.  817;  Bobins 
V.  BmbtTt  1  Bmedes  &  M.  207;  Mc»%an 
Go.  T.  Allen,  108  U.  8.  49S;  Olney  r.  I^nd 
Co.  (B.  I.)  18  Atl.  181;  Boaa  v.  Winn  (Mo. 
Sup.)  4  S.  W.  736. 

A  perusal  of  the  cases  dted  by  counsel  for 
the  respondents  shows  that  In  many  of  them 
the  facts  were  wholly  different  from  those  In 
this  case,  or  the  claims  preferred  were  se- 
cured by  mortgages  or  trust  deed,  or  other- 
wise, while  the  corporations  were  solvent  and 
cursulog  the  corporate  business.  No  doubt 
Ja  corporation  may,  If  not  forbidden  by  stat- 
|nte  or  charter,  while  solvent  and  endeavoring 
to  accomplish  the  objects  of  its  creation, 
mortgage  and  otherwise  inciunber  Its  corpo- 
rate property  to  secure  its  Uabilltlea;  and  If 
the  transaction  be  bona  flde  a  court  of  equity 
will  enforce  such  mortgage  or  other  incum- 
brance, even  after  insolvency,  at  the  suit  of 
the  creditor.  So,  In  the  absence  of  contrair 
legislation,  a  mortgage  executed  by  a  cor- 
poratlon,  under  embarrassed  circumstances, 


to  enable  It  to  contbxoe  Ita  bnriness,  vrili  l>e 
sustained.  If  the  wbQls  transaction  be  in  goud 
faith;  and  a  corporation  may  also,  in  liku 
manner,  obllgata  Itself  to  a  sttxA^bolder  m  di- 
rector. But  in  Bocb  last  cases  a  court  of 
equity  will  very  closely  scmtioJse  the  trans- 
actions, and,  in  case  of  a  contest  between  s 
general  creditor  and  a  director  or  other  man- 
aging officer,  will  require  of  the  latter  very 
strict  proof  of  good  ftlth,  anQ  that  the  mort- 
gage or  otlier  incnmlnance  was  not  encnted, 
in  expectancy  of  tnsolvracy,  for  the  pnpose 
of  securing  an  advantage  over  oUm  creators, 
and  sucb  transactlQns  may  be  set  aside  on 
slight  grounds.  Manufacturing  Ga  t.  Hutch- 
inson, supra;  OU  Go.  v.  Marbory,  91  V.  S. 
687;  Sweeney  v.  Sugar  Co.  (W.  Va.)  4  a  B. 
431;  Wlliliuns  v.  Jadcson  County  Patrons  of 
Husbandry,  23  Mo.  App.  182.  We  think  the 
great  weight  of  authority  is  in  favor  of  the 
rule  that  when  an  lncc»poratimi  has  becmue 
insolvent,  and  abandoned  the  objects  for 
which  It  was  created,  Ita  directors  or  mana- 
ging agents  cannot^  by  deed  of  assignment, 
prefer  tliemselves  over  other  creditors,  so 
as  to  secure  an  advantage  over  them  by  rea- 
son of  their  official  portions  and  superior 
knowledge  concerning  the  corporate  affaire. 
In  such  a  crisis  Its  property  becomes  affected 
with  an  eqidtable  lien  and  trust  for  tlie 
benefit  of  all  the  creditors,  and  equity  will 
not  permit  those  who  stand  in  relation  of 
trustees  to  ibem  to  manage  and  dispose  of 
the  corporate  property  for  the  individual  ben- 
efit of  such  trustees,  regardless  at  tbe  rights 
of  the  cestuls  que  trustent;  not  even  though 
they  are  not  trustees,  as  Is  contended  by  the 
respondents,  in  the  technical  sense  of  that 
term,  because,  whatever  may  be  the  technical 
standing  of  sndi  oBleea,  tbey  hold,  in  respect 
to  the  corporate  affairs,  a  fiduciary  relation 
to  the  creditors,  which  Is  controlled  by  equi- 
table rules  and  prlncii^eB.  In  Mor.  Priv.  Corp. 
i  787,  the  author  says:  'INrectors  of  an  In- 
solvent corporation,  who  have  claims  a^nst 
the  ciKiviaiur  as  creditors,  must  share  ratably 
with  the  other  creditors  In  a  distribution  at 
the  company's  assets.  They  cannot  secure  to 
thanselves  any  advantage  or  preference  over 
other  creditors  by  using  their  powers  as  di- 
rectors for  that  puiposa  These  powers  are 
hdd  by  them  In  trust  for  all  the  creditors,  and 
cannot  be  used  for  their  own  benefit."  In 
Drury  v.  Cross,  7  WalL  288,  the  directors  of 
a  corporation,  with  the  corporate  property, 
provided  for  the  payment  of  d^ts  upon 
which  they  were  liable  as  Indorsets.  Mr.  Jus- 
tice Davis,  delivering  the  opinion  of  tlie 
court,  said:  "The  transactlcai  which  this  case 
discloses  cannot  be  sustained  by  a  court  of 
equity.  The  contract  of  the  directors  of  this 
mllroad  corporation  was  very  discreditable, 
and  without  authority  of  law.  It  was  their 
duty  to  administer  the  Important  matters 
committed  to  tbelr  charge  for  the  mutual  ben- 
efit of  all  parties  interested;  and.  In  securin;? 
an  advantage  to  tliemselves  not  common  to 
the  other  creditors,  they  were  guilty  of  a  plain 
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breach  of  trust'*  So  In  Oorbett  t.  Wood- 
ward, Bupra,  Mr.  Justice  Deady  said:  "A  dl* 
rector  of  an  IncorporatioD  Is  a  trustee  of  ita 
property  and  assets  for  its  stockholders  and 
creditors,  and  It  Is  contrary  to  the  first  prin- 
ciples of  equity  that  he  should  deal  with  such 
property  for  his  own  advantage,  and  to  their 
Injnry."  In  Haywood  t.  Lumber  Co.,  64  Wis. 
639,  26  N.  W.  184,  the  lumber  company  was 
insolvent,  and  some  of  the  directors  were  in- 
terested in  a  certain  indebtedness  of  the  com- 
pany. The  Interested  dlrectora  constituted  a 
majority  of  the  quorum  wliich  voted  to  se- 
cure the  Indebtedness  by  gtrlng  a  mortgage 
on  the  real  property  of  the  corporation.  The 
mortgage  was  declared  void  because  a  ma- 
jority of  the  directors  voting  that  it  be  given 
were  interested  In  the  Indebtedness,  and 
therefore  the  securing  of  their  antecedent 
claims  constituted  an  unlawful  preference. 
Mr  Justice  Orton,  delivering  the  opinion  of 
the  court,  said:  "In  sneb  case  the  authorities 
seem  to  be  uniform  that  the  directors  and 
ofBcers  of  the  corporation  are  trustees  of  the 
creditors,  and  must  manage  Its  property  and 
assets  with  strict  regard  to  tibeir  interesta; 
and  If  they  are  themselves  creditors,  while 
the  Insolvent  corporation  Is  under  their  man- 
agement, they  cannot  secure  to  themselves 
any  preference  or  advantage  over  other  cred- 
itors." Cook.  Stock  &  S.  9  661;  C<»iaoUdated 
Tank-Line  Ca  v.  Kansas  City  Varnish  Co., 
45  Fed.  7;  McGonrkey  v.  Ballway  Co.,  146 
U.  S.  686^  IB  Sup.  Ot  170;  Corey  T.  Wads- 
worth  (AJa.)  11  South.  SSO;  Jackson  t.  Ludel- 
tng,  21  Wall  616;  Llpplncott  v.  Carriage  Co., 
25  Fed.  577;  White,  etc.,  ManuTg  Co.  v. 
Henry  B.  Pettes  Importing  Co.,  30  Fed.  864; 
Ogden  V.  Murray,  39  N.  Y.  202;  Bradley  v. 
Farwen,  Fed.  Cas.  No.  1,770;  Hopkins'  and 
Johnson's  Appeal,  90  Pa.  St  68;  Bliss  v. 
Matteson,  45  N.  Y.  22;  Olbson  v.  Furniture 
Go.  (Ala.)  11  South.  86G;  Boswortb  v.  Bank, 
12  C.  C.  A.  331,  64  Fed.  616;  Stout  v.  MUling 
Co.,  13  Fed.  802;  Adams  v.  Same,  85  Fed. 
433. 

In  the  case  at  bar  the  corporation  was  In- 
BoWent,  and  the  directors  executed  a  deed  of 
assignment  of  Its  corporate  property  for  the 
benefit  of  its  creditors.  All  the  directors 
were  Indorsers  on  certain  notes,  aggregating 
95,000,  for  money  loaned  to  the  corporation, 
and  the  holder  of  these  notes  was  made  the 
first  preferred  creditor.  Strom,  one  of  the 
directors,  was  also  preferred  for  f75,  and 
one  Rosenlof,  to  whom  the  corporation  owed 
nothing,  was  preferred  for  $500;  and  the  only 
excose  which  the  record  contains  for  making 
this  last  preference  Is  that  Strom  borrowed 
9500  from  Rosenlof,  and  then  loaned  the 
same  sum  to  the  corporation.  The  trial  court 
refused  to  allow  these  last  two  preferences, 
Imt,  after  holding  them  void  and  unlawful, 
treated  the  claims  as  if  they  had  been  named 
in  the  last  class,  and  sustained  the  deed  of 
assignment.  Now,  If  these  preferences  are 
**T0id  and  anlawfnl,"  why  are  they  so?  We 
answer*  becanse  Uu^  were  made  with  Intent 


to  hinder,  d^y,  and  defraud  the  other  cred- 
itors. The  fact  that  the  directors  assert  that 
they  had  no  fraudulent  intent  in  making  pref- 
erences Is  Immaterial,  becanse  they  must  be 
presumed  to  have  Intended  the  necessary  and 
probable  consequences  of  their  own  acts. 
When  an  assignment  contains  fraudulent 
preferences,  that  fact  of  Itself  indicates  fraud- 
ulent Intent,  and,  when  an  assignment  Is 
made  with  fraudulent  intent,  it  Is  void  as 
against  all  creditors  who  are.  because  of  it, 
hindered,  delayed,  or  defrauded  in  the  collec- 
tion of  their  claims.  Oomp.  Laws  Utah  1888, 
8  28S8;  Bank  v.  Barker  (decided  at  this  term) 
40  Pac.  765;  Vernon  v.  Upson  (Wis.)  19  N. 
W.  400;  Lesher  v.  Getman.  28  Minn.  93,  9 
N.  W.  585;  Gei«  v.  Murray,  6  Minn.  305  (QU. 
213);  Babcock  v.  Eckler,  24  N.  Y.  623;  Good- 
rich V.  Downs,  6  Hill,  438.  As  a  general  rule 
an  assignment  which  Is  void  in  part  is  en- 
tirely void,  and  where  it  Is  fraudulent  in  fact 
it  is  void  in  toto.  In  this  case  the  preference 
to  Bosenlof  was  clearly  fraudulent  In  fact, 
becanse  he  had  no  claims  against  the  corpo- 
ration. The  fact  that  Strom  had  a  claim 
against  the  corporation  conferred  no  power 
upon  the  directors  to  prefer  Rosenlof.  A 
preference,  being  frandnient  In  fact,  will  It- 
self avoid  the  assignment  This  court  so  held 
In  Coblentz  v.  Mercantile  Oo.,  87  Pac.  242. 
BurrlU,  Assignm.  S  352. 

The  other  preferences  in  Question  were 
equally  void,  and  fatal  to  the  deed  of  as- 
signment, because,  under  the  law  as  we  con- 
ceive it  to  be,  the  directors  could  not  through 
their  superior  or  exclusive  knowledge  of  the 
corporate  affairs,  acquired  by  reason  of  their 
fiduciary  relations,  secure  a  benefit  or  advan- 
tage to  themselves  in  derogation  of  the  rights 
of  other  creditors.  Notwithstanding  the  posi- 
tion assumed  in  some  of  the  cases,  that  the 
rule  which  allows  a  private  Individual  to  pre- 
fer one  creditor  over  another  may  be  so  en- 
larged as  to  apply  to  a  private  corporation, 
this  will  not  against  the  great  weight  of  au- 
thority, so  enlarge  the  rule  as  to  permit  the 
directors  of  an  insolvent  corporation  to  pre- 
fer themselves,  by  deed  of  assignment,  over 
other  creditors,  whose  claims  are  eqnally 
meritorious.  We  conclude,  therefore,  that 
the  directors  of  an  insolvent  corporation, 
which  has  abandoned  the  objects  of  lis  cre- 
ation, have  no  power  to  prefer  th^r  own 
claims  over  those  of  other  creditors  by  vol- 
untary deed  of  assignment  Having  reached 
this  conclusion,  we  refrain  from  expressing 
any  opinion  on  the  question  of  the  validity 
of  the  mortgage  to  the  Mt.  Pleasant  Commer- 
cial &  Savings  Bank,  and  of  the  deed  to 
Chrlstensen.  becanse  we  think  the  parties 
should  have  an  opportunity  to  present  these 
questions  again,  as  a  new  trial  must  be  grant- 
ed. Nor  do  we  deem  it  necessary  to  discuss 
the  remaining  points  raised  in  the  record. 
The  cause  is  reversed  and  remanded,  with  di* 
rectlons  to  grant  a  new  trial. 

HEBBITT,  a  J.,  and  EINU.  J.,  ooncvr. 
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Fboceeds  or  Mortqa.8bd  Chattblb—  Dbfoiit  i> 
Bakk— Applicatios  to  Dbpositok's  Dbbt 
— NOTI0a--HAIUII.B8S  EBRoa. 

1.  In  an  actloii  hj  a,  mortgagee  of  <3ia.tr- 
tela  to  hold  a  bank  for  proceed*  of  the  mort- 

Saged  property  deposited  in  the  form  of  a 
raft  hj  the  mortgagor  (cashier  of  the  bank) 
to  his  accMUDt,  and  applied  by  the  bank  to  the 
debt  of  the  mortRasor  to  it,  the  admissions  of 
declarations  of  the  mortgAgaT  made  after  anch 
application,  while  cashier  of  the  bank,  that  the 
application  by  the  bank  was  without  his  con- 
sent, and  that  he  had  seat  the  draft  to  the 
bank  in  good  faith,  that  the  mortgagee  should 
have  the  money,  is  harmless  error;  the  mort- 
gagor having  tcsiiSed  to  the  same  effect,  and 
the  evidence  being  immaterial,  the  gaestion  be- 
ing whether  the  bank  had  notice  <a  the  mort- 
gagee's rights.    38  Pac.  678,  rerersed. 

2.  It  was  also  harmless  error  to  reject  tes- 
timony  of  the  bank's  vice  president  that  while 
the  mortgagor  WM  away  selling  the  mortgaged 
inoperty,  and  at  the  time  he  sent  the  draft,  he 
was  receiTinc  no  compensation  from  the  bank; 
the  mortgagor  having  teBtiSed  that  during  such 
peilod  he  was  not  acting  as  cashier  or  receiv- 
ing compensation,  and  it  being  immaterial 
whether  he  was  receiving  compensation,  the 
bank  being  in  no  case  charged  with  his  knowl- 
edge of  the  source  of  funds  which  he  sent  to 
it  to  deposK  to  his  own  account.  38  Pac.  678, 
reversed. 

3.  It  not  being  aflirmatively  shown  that 
the  court,  in  a  case  tried  without  a  jury,  adopt- 
ed the  theory  that  a  bank  had  notice  opcause 
of  the  kiiowlt^dm  of  its  cashier,  acquired  out- 
side of  his  duties,  in  the  management  of  his 
private  affairs,  and  there  being  suthoient  evi- 
dence to  authorize  a  finding  that  the  bank  had 
notice  othprwipe.  it  will  be  presumed  that  it 
did  not  adopt  such  erroneons  theory;  and  rul- 
ings on  eviclence,  harmless  if  such  theory  was 
not  adopled.  will  not  be  held  error.  38  Pac 
678,  reversed. 

4.  Tlie  owner  of  sheep,  who  had  bought 
them  of  plaintiff,  and  secured  the  price  by  a 
chattel  mortgage  thereon,  recorded  in  the  coun- 
ty whore  dt'fenclnnt  bank  wns  doing  business, 
which,  as  authorized  by  etntnto,  allowed  the 
mortgagor  to  sell,  and  provided  that  the  pro> 
-ceeilB  of  sny  sale  thereof  sboiilil  be  paid  to  the 
mortgagee  (which  the  Btatute  declares  shall  t>e 
done  in  the  absence  of  provipiona  to  the  con- 
trnry),  took  part  of  them  to  market  ont  of  the 
atote:  there,  with  the  proceeds  of  the  sale,  ob- 
tained a  draft  from  one  bank  on  another  at  the 
name  jxiint;  and,  from  a  point  on  the  way  home, 
forwarded  it  to  the  bank,  to  place  to  hi*  cred- 
it, which  it  did,  and  then  applied  part  of  it  on 
liis  prior  debt  to  it.  Some  of  it,  too,  at  his  di- 
reclion,  was  appllod  by  the  bank  on  his  debt  to 
a  third  person.  Ilrld,  that  there  being  evidence 
that  the  president  of  the  bank  knew  ttint  snch 
owner  purchased  the  sheep  from  plaintiff;  ttiat 
some  months  after  the  purchase  he  was  in  debt 
on  account  of  them;  that  outside  of  them  he 
had  means  less  than  the  amnnnt  of  the  draft; 
and  that  he  had  gone  to  market  with  the  sheep. 
— tJie  bank  would  be  charged  with  notice  that 
the  (Iriift  was  the  proceeds  of  the  sheep,  and 
of  pl.-iintifTs  interest  therein  as  mortgagee,  and, 
thonch  not  Jiahle  for  that  part  of  the  proceeds 
applied  on  the  del>t  <^  tlie  third  person,  was 
liable  to  plaintiff  for  the  part  applied  en  its 
■own  debt.    38  Pac.  678,  reversed. 

Conaway,  J.,  dissenting. 

On  rebearing.  Reversed. 

For  former  t^nioD,  see  98  Pac  678l 


GROESBSGK,  C.  X  TbSM  «amm  ma  decU- 
e«  St  the  October,  1894,  term  of  this  coort, 
and  the  jD^vent  «tf  tbe  dtatiict  coort  ol 
Sweetwater  county  was  reversed.  38  Pac 
878.  A  rehearUg  was  granted,  and  tbe  cana* 
was  foiJy  argued  tfaercMi.  The  former  deci- 
sion dtd  not  go  to  the  media  at  the  came,  and 
It  is  first  neceaaary  to  review  tbe  fcrmer  iqiin- 
km  of  this  court  to  see  whether  ft  can  be  aj>- 
hdd. 

1.  It  was  bcU  tn  tbe  former  declalan  of 
this  court  tbat  the  dtatrtrt  court  emed  In  the 
admlssim  of  certain  conreraotlona  between 
Luman,  the  plalntlCT  below,  and  erne  Pfieiffer. 
The  facts  are  fully  stated  in  tlie  former  opla- 
ion,  but  they  will  be  reviewed  as  a  matter  of 
conyenience.  PCeiflCer  had  mortgaged  ceclaia 
sbeep  to  Lnman,  as  security  for  the  payment 
«f  924,100,  eviteneed  by  certain  pnmlsBocy 
notes,  of  whkdi  there  was  doe,  at  tbe  tbne  of 
tbe  ttansBCtlons  detailed  In  the  evidence, 
100,  under  tbe  terms  of  tbe  Instrmnent  mak- 
ing tbe  whole  d^t  doe  at  tba  optica  at  tbe 
mortgagee  upon  failure  to  pay  any  InBtallment 
wlRn  due;  and  tbeze  was  a  sole  for  fu^OOO, 
and  Interest  from  ApiU  9,  169B,  doe  at  that 
time.  Under  express  provtsicas  of  onr  stat- 
ute, tbe  mortgage  cantHtawd  a  prortslon  per- 
mitting the  mortgagor  to  8c2l  and  dh^Mse  «C 
the  mortgaged  sheep,  or  any  portion  tbereof. 
In  the  doe  conrae  of  btHlneas,  or  to  presora 
and  care  for  tbe  same,  and  to  replace  bgcIi 
property  sold  with  other  property  of  like  kind 
and  character,  which  stiall  be  subject  to  tbe 
operatloB  and  effect  of  tbe  mcntgage,  with  a 
proTlso  that  the  [sroeeedB  of  such  sale  or  sales 
shall  be  applied  as  and  towards  tbe  peyment 
at  the  debt  secured  by  tbe  mortgage,  llie 
mortgage  was  filed  In  tbe  office  of  the  county 
derk  of  Sweetwater  county.  In  which  the 
bank  (plBlntlff  In  enar}  was  doing  bnslDess, 
on  the  ISth  of  AprU,  1803,  one  week  after  It 
was  executed. 

Tbe  law  In  force  at  the  time  of  the  filing 
of  the  mortgage,  and  yet  In  existence,  is  as 
follows:  "It  shall  be  lawful  for  the  parties  to 
any  mortgage,  bond  or  convince,  or  Instm- 
ment  Intended  to  operate  as  a  mortgage  of 
personal  property  as  provWed  by  law,  to  to- 
sert  therein  permission  to  the  mortgagor  to 
use,  handle,  c^Krate,  herd,  tmnage  and  eontrd 
the  property  mortgaged,  and  to  market,  aril 
and  dispose  of  portions  thereof,  as  may  be 
necessary  In  tbe  course  of  business,  or  to  pre- 
serve and  care  for  the  same,  and  replace  soeb 
property,  or  parts  BoM,  with  other  property 
of  like  kind  or  character,  which  property  re- 
placed may  be  purebaaed  either  wrth  tbe  net 
proceeds  of  the  mortgaged  property  atsM,  or 
otherwise,  all  of  which  sh^  be  subject  to  the 
operation  and  effect  of  snch  mortgage  bond, 
conyeyance  or  Inatmment  Intended  to  ojierate 
as  a  mortgage.  But  unless  permission  la  ex- 
pressly given  otherwise  In  tbe  mortrjage,  tbe 
mortgagor  shall  pay  over  to  the  mortgagee 
oil  moneys  received  from  the  sale  of  any  pert 
of  the  mortgaged  property  aforesaid.*'  Seas. 
Laws  1800-91.  c.  7,  f  13,  as  amoKled  Iv  Seaa. 
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I«WB  1890-81,  c  «T.  In  relation  to  the  ef- 
fect of  filing  the  mortgage,  the  statute  says: 
"Every  mch  mortgage,  bond,  lastrament  or 
conveyance  intended  to  operate  as  a  chattel 
mortgage  shall  take  effect  aud  be  In  force 
from  and  after  the  time  of  dellrerlng  the  same 
to  the  clerk  tea:  filing  and  not  before^  as  to  all 
creditors  and  subsequent  purchasers  and  mort- 
gi^ees  in  good  fttlth  tor  valuable  conslderatl<Hi 
and  withont  notice,"  etc.  Sees.  Laws  1890- 
91.  c.  7,  S  10. 

Pfeiffer,  the  mortgagor,  disposed  of  1^56 
bead  of  the  6,800  head  of  sheep  mortgaged, 
at  Chicago  and  another  Illinois  town,  for  $2,- 
880  net,  and  took  a  draft  on  a  Chicago  bank 
in  payment.  On  his  way  home,  and  while  at 
lAramte,  Wyo.,  he  remhted  this  draft  to  the 
Koek  Springs  National  Bank,  Indoraed  by 
blm  to  such  bank,  with  directions  to  place  It 
to  his  credit,  and  stated  that  he  would  leave 
for  Rock  Springs  the  day  following.  This 
letter,  with  the  remittance,  was  received  by 
the  bank  on  the  following  day,  November  28, 
18^,  and  It  was  applied  by  Mr.  Goble,  the 
vice  president  and  acting  cashier,  to  the  ex- 
tent of  $2,066.59,  in  payment  of  the  pre-exist- 
ing debts  of  Pfeiffer  tc  the  bank  on  tliat  day, 
viz.  $967.25,  In  payment  of  an  overdue  note 
of  Pfeiffer  to  the  bank,  and  $1,079.34  in  pay- 
ment of  an  overdraft  of  Pfeiffer  on  the  bank. 
TJpon  the  arrival  of  Pfeiffer,  the  following 
day,  November  29th,  Goble,  the  vice  presi- 
dent of  the  bank,  Informed  Pfeiffer  of  the  ap- 
plication of  the  money,  and  Pfeiffer  made  no 
objection  thereto.  The  residue  of  tJie  draft, 
$813.41,  was  then  applied  on  the  account  of 
Tim  Klnn^  &  Co.,  a  copartnership,  the  lead- 
ing member  of  which  was  the  president  of 
the  biink.  Pfeiffer  states  that  this  applica- 
tion to  Kinney  &  Co.  was  made  prior  to  his 
return,  but  this  Is  contradicted  by  Goble,  and 
by  the  sworn  answer  of  Pfeiffer  to  the  inter- 
rogatories attached  to  the  petition,  and  which 
were  admitted  as  evidence  on  behalf  of  the 
defendant.  Certain  conversations  between 
Pfeiffer  and  Luman,  his  mortgagee,  after  the 
return  of  the  former  to  Rock  Springs,  were 
admitted  In  evidence,  over  the  objection  of 
the  defendant  bank.  They  took  place  in  the 
bank  while  Pfeiffer  was  acrmg  as  cashier. 
In  them  Pfeiffer  stated  to  Luman  that  he  had 
not  come  out  very  well  with  the  sheep,  and 
that  the  bank  had  taken  the  money  which  he 
had  sent  on  deposit,  and  bad  used  it,  and  he 
had  no  way  of  getting  It  Luman  suggested 
that  Pfeiffer  should  see  the  other  ofBcers  of 
the  bank,  and  see  If  they  would  not  become 
security  for  him  on  his  note;  and.  If  that 
could  be  done,  he  (Luman)  would  let  the  mat- 
ter go  for  two  years  longer.  It  was  finally 
agreed  that  the  matter  should  rest  for  a 
week  or  so.  In  order  that  Pfeiffer  might  see 
these  parties,  and  endeavor  to  "make  some 
turn,  without  bringing  suit"  Thereafter, 
Luman  again  saw  Pfeiffer  at  the  bank,  and 
the  latter  stated  that  he  could  not  do  any- 
thing to  help  out  the  former.  Pfeiffer  fur^ 
tber  stated  that  the  application  of  the  money 


by  the  bank  was  not  made  with  IiIb  consent, 
and  that  he  had  sent  it  In  good  faith,  that 
Lnman  should  have  the  money.  I  do  not  see 
that  these  admissions  of  Pfeiffrar  were  error. 
They  were  not  material  to  the  Issue,  and  the 
same  matter  appears  In  the  other  testimony 
in  the  case,  both  In  the  testimony  of  Pfeiffer 
and  of  Goble.  The  former  had  stated  In  hH 
direct  evidence,  before  the  time  his  declara- 
tions were  admitted,  and  without  objection, 
that  the  money  was  applied  without  his  con- 
sent. It  nowhere  appears  that  be  did  direct- 
ly assent  to  the  application  of  the  money  by 
the  bank,  except  as  to  the  credit  given  to 
Kinney  &  Co.,  and  this  is  an  undisputed  fact. 
So  far  as  his  good  faith  In  the  transmission  of 
the  draft  to  his  credit  is  concerned,  that  Is 
to  be  gathered  from  his  acts,  and  not  from 
his  assertions,  which  cannot  be  assumed  as 
the  act  of  the  bank.  He  was  legally  bound 
to  deposit  the  money  In  ftivor  of  Lpman,  as 
he  was  hut  the  agent  or  trustee  of  Luman  in 
the  matter;  and  the  proceeds  of  the  mort- 
gaged sheep  under  the  terms  of  the  mortgage, 
and  by  operation  of  the  statute,  should  have 
been  applied  to  the  satisfaction  pro  tanto  of 
the  mortgage  debt,  and  paid  to  Luman,  the 
mortgagee,  or  passed  to  his  credit  The  de- 
fendant bank  conld  not  have  been  prejudiced 
by  the  admission  of  Pfelffer's  declarations, 
as  the  same  facts  were  brought  out  by  other 
testimony  In  the  case,  not  objected  to,  or  by 
the  evidence  of  witnesses  for  the  bank. 

2.  The  second  ground  of  reversal  In  the 
form*  opinion  was  that  the  trial  court  erred 
In  the  . rejection  of  testimony  to  show  that 
while  Pfeiffer  was  cashier  of  the  bank,  yet 
during  his  absence.  In  shipping,  selling,  and 
disposing  of  the  mortgaged  sheep,  he  re- 
ceived no  compensation  from  the  bank.  It 
was  sought  to  have  Goble,  the  vice  president, 
testify  as  to  this  fact,  but  he  was  not  al- 
lowed to  do  8c,  upon  objection.  By  consent 
of  parties,  before  Goble  testiSed,  the  sworn 
answer  to  the  Interrogatories  attached  to  the 
petition,  and  propounded  to  Pfeiffer,  as  cash- 
ier of  the  bank,  were  admitted  in  evidence  on 
the  part  of  the  bank;  and  from  these  It  ap- 
pears that  while  Pfeiffer  was  absent  with 
the  sheep,  from  November  S  to  November  29, 
18^,  he  was  not  discharging  his  duties  as 
cashier,  and  received  no  compensation  during 
that  period.  So  the  fact  songht  to  be  elicited 
from  Goble  was  already  part  of  the  evidence 
of  the  bank,  and.  If  admitted,  would  have 
been  merely  cumulative.  But  It  can  make 
no  difference  whether  or  not  Pfeiffer  receiv- 
ed compensation  from  the  bank  while  on  his 
mission  to  Chicago,  as  that  fact  could  not 
make  him  Its  agent  as  to  Ms  private  con- 
cerns. There  was  no  error  In  the  rejection 
of  Goble's  testimony  on  this  point,  as  the  fact 
already  appeared  in  the  evidence,  and  was 
not  disputed,  and  because  the  bank  would 
not  have  been  prejudiced  by  its  omission  to 
show  that  Pfeiffer  was  not  paid  by  It  during 
tts  absence.  It  Is  no  unusual  thing  for  otH- 
clals  of  a  private  corporatton  recelT&  sal- 
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aiy  daring  a  ya cation,  or  even  while  tempo- 
rarily absent,  attending  to  matters  purely 
private  and  personal;  and  snch  generosity 
does  not  make  the  corporation  responsible 
for  the  acts  or  conduct  of  the  official  during 
such  period,  or,  Indeed,  on  any  other  occa- 
sion, while  not  acting  within  tbe  scope  of  bis 
employment. 

3.  It  was  held  in  the  former  opinion  that, 
by  the  admission  of  the  declarations  of  Pfelf- 
fer,  and  the  rejection  of  Qoble's  testimony 
upon  the  matter  of  nonpayment  ct  salary,  the 
ti-ial  court  Indicated  by  such  rulings  that  It 
adopted  the  theory,  or  one  of  the  theories  of 
tbe  plaintiff  below,  that,  PfeiCTer  being  the 
cashier  of  tbe  bank,  even  while  absent  at- 
tending to  his  private  business,  In  all  mat- 
ters relating  to  the  sale  of  the  mortgaged 
property,  and  tbe  application  of  Its  proceeds, 
he  acted  as  agent  of  the  bank,  and,  in  mak- 
ing up  Its  decision,  "treated  Ffelffer  as  the 
agent  of  the  bank  In  this  transaction,  and 
held  it  liable  for  his  acts  and  declarations, 
and  imputed  his  knowledge  to  It  as  notice"; 
further,  that,  as  the  question  of  notice,  be- 
ing the  main  question  In  the  case,  upon  the 
competent  evidence,  was  a  "close"  one,  the 
case  ought  to  be  closely  and  accurately  tried. 
There  being  no  special  flodings  In  the  case, 
the  theory  of  the  trial  court  can  only  be  a 
matter  of  surmise  and  conjecture.  The  ci- 
tation from  KUlott,  App.  Proc.  S  591,  I  think, 
rests  tai^ely  upon  the  rulings  as  to  the  plead- 
ings in  the  case.  The  general  rule  is  that  if 
the  trial  court  arrives  at  the  correct  cesult, 
no  matter  how  incorrectly  It  reasoned,  the  er- 
rors occurring  at  the  trial.  If  not  prejudicial, 
are  cured  by  a  prefer  final  decision.  The  er- 
ror complained  of  must  be  wrong  and  preju- 
dicial, and  must  probably  have  operated  to 
bring  about  a  wrong  final  result  This  doc- 
.  trine  is  illustrated  by  the  cases  which  hold 
that  rejecting  competent  evidence  that  could 
not  have  Infiuenced  the  decision,  or  admitting 
Incompetent  evidence  where  It  could  not 
have  conduced  to  a  wrong  decision,  is  not  er- 
ror. Id.  i  593.  I  do  not  think  that  the  al- 
leged mors  in  the  trial  point  unerringly  to 
the  conclusion  that  it  adopted  the  theory  that 
Ffelffer  bound  the  bank  by  his  knowledge 
because  he  was  its  cashier.  It  Is  true  that 
counsel  for  the  defendant  In  error  (tbe  plain- 
tiff below).  In  this  court,  advance  that  as  one 
of  tbelr  theories,  but  they  do  not  rely  upon  it 
to  tbe  exclusion  of  other  theories.  I  cannot 
Impute  to  the  trial  court  such  a  willful  disre- 
gard of  an  elementary  principle  that  an 
agent,  to  bind  bis  principal,  must  act  within 
the  scope  of  his  employment;  and,  further, 
that  an  agency  could  exist  In  this  case  be- 
cause Ffelffer  was  cashier  of  the  bank,  and 
bence  bound  the  bank,  during  his  term  of 
service,  by  all  of  bla  acta  relating  to  bis  own 
affairs,  outside  of  his  duties.  Tbe  presump- 
tion la  that  the  proceedings  of  a  trial  court 
are  correct  until  affirmative  error  has  been 
shown;  and  error  cannot  be  predicated  upon 
the  rulings  during  the  trial,  unless  they  were 


erroneoufl  and  prejudicial,  and  must  bare 
coutrlbnted  to  a  wrong  result  At  tbe  time 
of  the  first  hearing  upon  the  cause,  I  reluc- 
tantly concurred  In  the  opinion;  but,  upon  a 
full  examination  of  the  record  and  of  the  law 
of  the  case,  I  am  convinced  that  I  was 
wrong  In  expressing  my  concurrence.  It  Is 
my  duty  to  change  my  views  when  I  become 
convinced  of  my  error,  and  I  do  so  without 
hesitation,  as  many  judges  have  done  before 
me.  It  has  been  well  said  that  "consistency 
Is  the  hobgoblin  of  small  minds."  Nothing 
can  be  so  dangerous  to  the  adminlstratl<m.  of 
justice  as  the  pi'esence  of  one  In  a  judicial  po- 
sition who  adheres  to  a  decision  when  It  is 
manifest  to  him  that  It  is  erroneous.  Upon 
the  other  questions  Involved  In  the  case.  I 
am  of  tbe  same  opinion  as  upon  the  discus- 
sion of  the  case  upon  the  original  hearing, 
and  I  shall  now  state  my  views  upon  this 
question,  the  vital  one  In  the  case. 

4.  One  of  the  grounds  for  affirmance  urged 
by  counsel  for  tbe  defendant  In  error  Is  that 
no  knowledge  or  notice  of  the  trust  character 
of  the  fund  was  necessary  to  charge  the  bank, 
as  the  draft  was  applied  in  tbe  payment  of 
antecedent  debts,  those  due  the  bank  and 
Kinney  &  Co.  It  has  been  a  matter  of  some 
dispute  whether  or  not  a  person  taking  prop- 
erty In  consideration  of  a  pre-existing  debt  Is 
a  purchaser  tar  value,  having  lost  nothing 
by  tbe  transaction;  while  others  maintain 
that  the  creditor  divests  himself  of  the  right 
of  action  or  of  securing  the  original  liability, 
and  places  himself  In  a  worse  position  than 
he  would  have  done  by  a  definite  forbearance 
of  the  debt  where  there  Is  an  absolute  dis- 
charge and  extinguishment  of  the  antecedent 
debt  which  constitutes  a  valuable  considera- 
tion. In  Fetter  on  Equity  tbe  form^  Is  said 
to  be  tbe  general  rule;  but  In  Norton  on 
Notes  and  Bills  the  contrary  view  is  adopt- 
ed, that  an  antecedent  or  pre-existing  debt 
Is  "probably"  a  sufficient  consideration  to  a 
negotiable  bill  or  note  or  the  transfer  there- 
of; and,  further,  that  a  bill  or  note  trans- 
ferred as  collateral  to  an  Indebtedness  is 
"probably"  transferred  upon  a  sufficient  con- 
sideration. Fetter,  Eq.  96;  Bank  v.  Farwell, 
7  C.  0.  A.  391,  58  Fed.  633;  Burtnett  v. 
Bank,  38  Mich.  630;  Long  v.  BusseU.  45  N. 
Y.  Super.  Gt  435.  I  trust  that  Mr.  Justice 
CONAWAY,  who  has  devoted  much  time  to 
tbe  consideration  of  this  question,  will  pre- 
sent his  views  fully  In  his  opinion  In  the 
case,  as  It  will  be  undoubtedly  a  settlement 
of  this  vexed  question  where  the  doctors  of 
the  law  disagree.  I  do  not  think  that  It  be- 
comes necessary  to  decide  that  question,  as 
I  think  that  the  bank  had  a  right  to  treat 
this  deposit  of  Ffelffer  like  that  of  any  other 
customer,  and  place  It  to  his  credit  even  with 
the  knowledge  that  It  was  not  his  own,  but 
held  In  a  fiduciary  capacity,  but  not  to  apply 
it  to  the  payment  of  his  Indebtedness  to  It; 
and  this  view  will  be  elaborated  hereafter. 

This  brings  to  our  consideration  the  main 
question  in  the  case:  Did  the  officers  of  the 
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bank  know,  or  did  tbey  hare  sofflcient  In- 
formation to  pot  tbem  apon  the  Inquiry,  ttint 
the  draft  transmitted  from  Pfeiffer  was  the 
proceeds  of  mortgaged  property,  and  was 
money  or  Its  rcprcacntatlTe  which  belonged 
to  anothw?  This  question  la  to  be  deter- 
mined by  a  review  of  all  the  facts  and  dr- 
camstancee  of  the  case  as  disclosed  by  the 
evidence.  The  trial  court  found  tor  the 
plaintiff  generally,  and,  to  warrant  a  Tevers- 
al  of  Its  finding  of  fact,  It  most  be  dearly 
against  the  weight  of  evldoMM,  or  not  ground- 
ed upon  sufficient  evidence.  As  to  the  con- 
clusion of  law  based  upon  a  finding  of  fact, 
that  Is  different  matter,  and  Is  subject,  of 
course,  to  no  presumption,  except  sudi  as 
arises  generally  firom  the  action  of  a  court 
of  general  ]urtsdlctlon,actlng  within  Ite  legit- 
imate sphere.  The  unlvcnal  rule  Is  that  an 
appellate  tribunal  will  not  reverse  upon  a 
mere  qnesUon  of  fact,  unless  It  appears  that 
the  trial  court  decided  against  the  weight  of 
erldence^  or  contrary  to  the  evidence.  A 
mere  conflict  In  the  evidence  la  not  sufficient 
cause  for  reversal,  but  the  trial  court  must 
bave  deeded  against  the  weight  of  the  evi- 
dence or  upon  insufficient  evidence^  mds  Is 
particularly  ao  where  the  witnesses  testify  In 
open  court,  and  where  the  trial  court  can  ob- 
serve, as  we  cannot,  the  deportment  of  the 
witnesses  upon  the  stand,  and  their  manner 
of  testlfytns;  while  we  are  to  decide  without 
these  Important  adjuncte  in  estimating  the 
value  to  be  put  upon  the  testimony  of  caeh 
wltnesi^  and,  In  case  of  a  conflict  of  evldmce, 
the  credibility  of  the  witness.  It  becomes 
necessary  to  go  somewlut  in  detiUl  Into  the 
evidence  upon  this  pcdnt  of  notice.  Pfeiffer 
testified  that  he  does  not  think  the  c^ldals 
of  the  bank  knew  of  his  relations  with  Lu- 
man,  and  that  he  did  not  tiilnk  that  they 
knew  of  the  object  of  his  ndsslon  to  sell  tbe 
sheep.  He  admite  that  the  money  was  Lu- 
man's,  and  the  reascm  for  his  action  in  not 
objecting  to  the  appllcalton  of  the  money  by 
the  bank,  or  In  not  directing  it  to  be  applied 
to  the  decrease  of  the  mortgage  debt,  was 
that  he  did  not  want  to  antagonize  the  bank. 
Luman  testiflM  that  during  Pfelffer's  absence 
with  the  sheep  he  went  into  the  bank,  and 
asked  Goble,  the  vice  president  and  acting 
cashier,  how  Pfeiffer  was  getting  along  with 
his  sheep,  and  when  he  looked  for  him  back. 
Goble  answered  that  he  had  not  heard  from 
PfeUTer  since  he  shipped  the  sheep  from  Raw- 
line.  On  cross-examination  this  testimony 
was  not  sliaken  to  any  extent  Hamlin,  the 
attorney  for  Luman.  states  that  on  the  let 
of  December,  1S93,  he,  with  Luman,  went  to 
the  bank  for  the  purpose  of  making  a  de- 
mand for  the  money,  the  proceeds  of  the 
draft,  and  that  Ooble  said  that  "he  had  no 
direct  knowledge  of  the  source  from  which 
the  money  was  derived.**  Goble  does  not  re- 
member the  exact  conversation.  It  must 
have  had  reference  to  the  time  when  the 
draft  was  received,  as  Goble  swears  that  he 
did  not  know  until  shortly  after  Pfeiffer  bad 
retomed,  and  after  the  application  had  been 


made,  that  the  money  bsl<»gad  to  Luman. 
Goble  testifies  that  the  draft  was  Issued  by 
one  Chicago  bank  on  another,  so  that  he  must 
have  been  aware  that  the  draft  was  nude  In 
Chicago,  and  that,  under  the  circumstances, 
it  must  have  been  In  payment  of  a  transac- 
tlon  occurring  In  that  dty.  He,  with  all  eth- 
os, had  notice  of  the  filing  of  the  mortgage, 
and  of  its  cmtents,  and  was  presumed  to 
know  the  law.  In  respect  to  ito  provUdtnis, 
that  all  moneys  received  from  the  sale  of  any 
part  of  the  mortgaged  property  should  be 
paid  over  to  the  mortgagee.  He  states  that, 
at  the  tiine  of  the  application  of  the  moneys 
to  the  hank,  he  did  not  have  any  knowledge 
that  It  was  realised  from  the  sale  of  mort- 
gaged property,  or  what  the  mon^  "bad  been 
received  from,  or  whoi  or  how";  when  PteHt- 
fw  lett  town,  he  "supposed,  or  at  least  under- 
stood, that  he  was  goln^  out  with  shee^'; 
that  Pfeiffer  had  a  sheep  rancb  over  north 
of  Bock  Springs;  that  he  heard  that  Pfeiffer 
was  east  with  sheep  on  the  street,  but  did  not 
know  where  he  got  the  Information  or  "ru- 
mor"; that  he  knew  in  a  general  way  ot 
Pfelffer's  financial  condltloa  and  standing, 
and  that  be  was  engaged  in  the  sheep  bnsl' 
ness;  that  he  knew  when  Pfeiffer  bought 
these  sheepk  and  would  not  have  thought 
that  he  bad  money  sufficient  to  [lay  for  them; 
that  he  did  know  some  months  after  the  pur- 
chase of  these  sheep  that  Puffer  was  In  debt 
on  tbem,  but  did  not  know  how  much;  that 
he  knew  that  the  purchase  from  Luman  "cov- 
ered a  good  deal  of  moner";  that  PfelSra 
had  about  91,000  worth  of  property  outside 
of  his  sheep  business,  some  of  it  in  the  shape 
of  a  homestead,  which  he  supposed  was  bin; 
that  he  (Goble)  had  a  conversation  wltta  Kin* 
nejf  a  director  of  the  bank,  after  Pfeiffer 
went  away;  tiiat  he  steted  to  Kinney,  In 
speaking  of  Pfelffer's  affairs  in  a  general 
way,  that  it  looted  bad  for  him  (PfeiffM), 
"the  way  the  market  was  going,  and  the  way 
the  prices  w»e  declining.**  In  addition  to 
this,  Ooble  testifies  that  Pfeiffer  bad  an  in- 
come of  $40  or  $D0  per  month  outside  the 
bank,  but  he  knew  of  no  considerable  amount 
at  any  one  time  that  would  come  except 
through  the  sheep  business.  He  further 
states,  in  response  to  a  question  hy  the  court, 
that  the  note  to  whlcb  a  portion  of  the  draft 
was  applied  was  given  the  1st  of  August, 
1883.  and  was  due  in  90  days,  and  that  the 
overdmft  had  been  accnmubiting  from  June 
to  December  of  that  year,  and  he  refreshes 
his  memory  by  asking  Luman,  In  open  court, 
about  the  time  of  the  receipts  for  the  wool, — 
some  time  in  June,  1803.  The  draft  was  for- 
warded to  the  bank  from  Laramie,  about  a 
day's  journey  by  rail  from  Bock  Springs.  At 
the  time  of  Its  application,  Pfeiffer  was  li^ 
debted  to  the  bank  over  $2,000.  and  to  a  co- 
partnership, of  which  a  leading  director  of 
the  bank  and  its  president  was  a  member, 
for  $1,000  more;  and  this  latter  fact  seems 
to  luve  been  known  to  Goble  at  the  time  of 
the  application  of  the  moneys,  as  he  suRgeet- 
ed  the  transfer,  and  as  Pfeiffer  states  that  the 
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appIlimfloK  wn-  nude  br  QoWa,  and  Oobto 
8tete»  tfakt  It  vu  dnu  with  tbe  Bftnetton  of 
PftetffA  It  neuM  to  me  dlfflcatt  to  euaps 
tbe  condaalon,  from  a  rerlew  of  all  tbe  evi- 
dence In  the  CMM,  that  Ooble,  tbe  Tlce  prad- 
dent  «t  the  bank,  had  knowledge  ot  the 
Boaree  from  which  the  drift  waa  derived,  mad 
that  tt  xeprennted  the  proceeds  of  ■wrt^iged 
Bbeep,  and  waa  znerelT  heM  tij  Pfelfflw  aa 
tmsdee  or  asent  for  tba  true  owner.  In  ad» 
dltten  to  the  notice  of  the  raortgage  and  ttm 
eontenta,  and  of  tbe  poatttre  ptwrlalons  ef 
the  atatote  dtoectlnc  tta»  application  of  ttaa 
pniceedB  of  tbe  sale  ot  the  mortgaspd  prop^ 
erty  to  the  ndncUon  of  tba  mortxaga  debt,— 
a  wise  proTfafon  for  tbe  bonoflt  of  all  nnaa- 
cored  credltora,— at«  the  facta,  well  known  to 
Ooble,  that  Pfelffer  was  beavUT  In  debt  to 
lAmu  fftn'  the  tHioep;  that  he  had  gone  eaat 
wlttaaheep;  that  the  marketti  wave  bad;  that 
llie  bank  held  a  lange  dalin  agdnet  htm  ob' 
oalaneea  and  orerdoe  paper;  that  Pfeiffer 
bad  no  meaaa  from  which  be  could  reattee 
such  a  compamtlTely  large  cum  of  money  m 
mat  remitted  br  tbe  draft,— 92380;— except 
thrtmgb  the  tnle  of  Me  idieep  or  through  the 
abeep  bastauee;  the  convereatlons  had  w(tb 
Lnman;  and  tbe  adnrfaslon  made  to  Hamlin 
that  be  bad  no  'Saireef*  bmwledge  of  the 
sonrce  from  which  tbe  money  was  derived. 
These  facta  and  others  I  have  mentioned  oon- 
Ttnce  me  that  Goble  must  have  known  when 
he  recrived  the  draft  from  PteUfer  lliat  It  rep- 
reeented  tbe  proceeds  of  the  sale  of  abeep 
mortgaged  by  Pf^er  to  Lnman. 

As  to  what  censtltvtes  actual  notice  has 
been  wen  stated  as  followa:  "Yagne  re- 
ports from  persons  not  interested  in  the 
property  do  not  amonnt  to  actoal  nottee; 
nor  do  mere  general  aaBCTttona  that  some 
oth»  person  clalnn  title.  It  has  even  been 
stated  that  the  notice  nmst  be  given 
some  penoD  Interested  in  the  ^x>perty.  or 
bis  agent,  to  tbe  party  charged,  or  his  agent, 
and  communicated  In  the  same  transaction, 
or  In  the  negotiation  leaffing  np  to  tt  But 
ft  is  believe  that  the  tme  rule  is  that 
knowledge  of  facts,  from  whatever  source  ob- 
tained, which  are  snfOdent  to  put  an  ordina- 
rily prudent  man  on  Inqntry,  will  charge 
a  purchaaer  with  actaai  notice  of  all  the 
facts  which  snch  an  inqniry  would  have 
devd(q>ed.**  Pettn,  Bq.  88.  And  again, 
from  the  same  author,  at  page  96:  "The 
maxim  that  he  who  comes  Into  equity  must 
come  with  clean  hands  Is  peculiarly  ap- 
plicable to  one  claiming  to  be  a  bona  fide 
purchaser.  Good  faith  consists  In  an  hon- 
est intention  to  alurtaln  from  taking  any 
nnconscienUons  advantage  of  another,  even 
though  the  forms  or  technicalities  of  law, 
together  with  an  absence  of  belief  or  tacts 
which  would  render  the  transaction  uncon- 
Bclentlous.  Mot  only  must  there  bo  an  ab- 
sence of  positive  fraud,  but  any  Inequitable 
conduct  by  the  purchaaer  towards  hla  gran- 
tor, or  the  lattcr's  creditora,  defeats  the  pro- 
tection which  equity  would  otherwise  ac- 


cosd  a  booa,  lids  mtrehaser."  I  dv  net  tldnk. 
bowevet;  that  the  bank  la  In  tte  attttnd* 
of  a  pnrcbaser  ot  negoUaUe  paper,  as  tbe 
draft  abould  be  consldeeed  as  cuorencT,  and 
aa  U  had  tbe  right  tven  wMh  knowledge, 
tktongb  It*  oMlccB^  tt  the  trust  auuaeter 
of  tbe  fund  traasmltted  to  tt  bv  Pfeiffcr,  to 
place  Cba  amoot  tn  Ma  carilt;  and  mtm  t» 
pay  hla  cbeeha  dcawn  eo.  1^  not  payaUe 
to  Itaelf  or  paaslog  to  tt  wKh  nuA  knowl- 
edge; boC  It  bad  no  right  ta  participate  la 
tte  wrengftd  dlventon  of  tlin  tnn^  and  pay 
imeK  oat  ef  ttie  pnoNda  ot  tha  drafts  A. 
banker  la  not  >eqi*«a  to  pvotset  the  rights 
of  tktz4  parttes^  «r  ta  lBltlat»  mar  iBqidry 
bsiipeen  bint  and  tba  ooatDmer;  but  If  tbe 
d^oBlbw  seeks  ta  pay  tale  own  MM  to  tts 
banker  hf  an  an^rapvlaitton  of  ftnula  «•  Ua 
credit^  when  tbe  bank  kaews  aneh  fonda 
tn  b»  of  a  fldttettuy-  ehamcter,  the  bnft  ttacn 
beetmies  liable  aa  a  partieliauit  In  the  n- 
lalvM  dtvenhm  of  tbe  Irnat  ftmda,  and  can- 
not rely  open  any  pBesamptfon  tlmt  the 
moneys  drawn  will  be  used  tn  dtschargtaig 
tbe  trust  or  for  the  beoeflt  of  tbe  cestui  que 
tmst  1  Horse,  Banka.  p.  5tt,  |  SIT;  How- 
ard Bank,  8D  Ky.  496;  Bank  dapp^ 
7«  N.  a  482;  Bank  r.  Jones,  18  Tex.  8U. 

Before  leaving  this  branch  of  tbe  case,  as 
to  the  notice  and  knfmledKe  requisite  t» 
charge  a  bank  with  notice  of  the  cSalms  of 
tidrd  persons,  we  desire  to  dte,  as  atqipori- 
Ing  onr  views,  the  case  of  Bank  v.  GHlle^e^ 
18T  IT.  S.  411,  11  Sup.  Ot.  118.  lb  wUeh  tbe 
facts  and  clreamstanees  developed  In  the 
evidence  are  somewhat  analogom  to  tboee 
of  the  case  at  bar,  and  In  which  ease  the 
bank  was  held  UaMe.  on  testimony  no 
stronger  than  that  presented  tn  this  case, 
for  applying  moneya  of  a  depotftor  credited 
In  his  own  name,  to  ttie  payment  of  his 
debta.  when  the  bank  was  assumed  to  have 
had  knowledge  of  the  tact  13ut  tbe  moneys 
were  really  those  (tf  a  tUrd  person.  Al- 
though ttie  reflation  between  a  bank  and  its 
creditor  Is  generally  that  of  debtor  and  cred- 
itor, and  the  balance  on  the  account  is  only 
a  debl^  yet  tbe  question  Is  always  open 
while  the  fund  remains,  to  whom.  In  eqnl^, 
does  It  beneficially  belong?  If  tbe  mon^ 
belonged  to  a  third  person,  and  was  h^ 
by  the  depositor  In  a  fiduciary  capacity.  Its 
character  Is  not  changed  1^  being  placed  to 
the  credit  of  the  trustee  in  his  bank  account 
Central  Nat  Bonk  v.  Oonnectlcnt  lUbit  Ufe 
Ins.  Ga,  104  U.  S.  54.  It  seems  to  me  that 
when  this  fund  Is  traced  to  the  bank,  and  la 
converted  to  Its  own  use.  with  knowledjK 
and  notice  of  Us  trust  characttf,  the  bank 
should  be  held  UaUe;  but  otherwlBe  when 
the  payment  Is  made  to  a.  third  pers-in,  at 
the  direction  of  the  trastee.  as  In  that  case 
the  bank  becomes  but  the  mere  channd  or 
medium  through  which  the  misapplication 
Is  made. 

The  bonk  had  knowledge  and  notice  ot  tba 
nature  ot  the  d^oslt,  of  Its  tmat  cbaractw, 
and  could  not  lawfully  pa^  Ita^  out  of  U 
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to  satliCr  t>»  iBdflbtaitaMM  of  PfeWer;  ud 
an  to  tbe  MWDB  so  ^wn^riated  t^*  It  in  paj^ 
nmit  <tf  tb»  anuranta  dne  It  from  talm,  oo 
the  oTcrdnft  and  OAte,  ameuntlBg  to  ?2,- 
0GG.6Q,  and  Intflicat  themm.  It  should  te 
held  UaNe.  Aa  to  the  realdae,— tbe  nun  of 
ISUUl,  puwd  to  tba  credit  «(  Tim  Kbmey 
ft  Col,— there  to  sot  mfflelent  pmot  to  show 
that  such  oopartnonlhlp  participated  In  the 
diversion  to  hold  them,  and  they  an  not 
putlaa  to  tfto  anlt;  and  tbe  bask;  havlac 
Merely  followed  the  dlroctlen  of  Pfeifler  to 
this  respect,  waa  not  botmd  to  protect  the 
risfatB  at  Laman  hy  sattlns  op  Ua  righto,— 
the  joB  toftIL  Aa  to  this  awn  the  hank  to 
not  llafaia. 

The  Jndgaieiit  anist  be  affirmed  aa  to  tha 
sum  of  fZfifSdJBS,  and  Intereet  tbcreen  fsom 
the  date  tjt  the  wrongful  application*  and  »• 
Torsed  aa  to  the  remainder.  The  came  will 
be  remanded  to  the  district  court  for  Sweat- 
water  cdmaty,  mith  dtrectlonB  that  In  eaae 
the  platotlff  below,  Abner  linman,  doca  not 
file  a  remlttttar  for  the  smn  of  9813.41,  with 
IntOTeet  thereon,  to  anch  manner  aa  to  re- 
dnee  the  Jadgment  to  be  enteced  aa  of  the 
date  of  its  vendition  to  toe  cam  of  |2,06«JtO, 
and  Interest  tbeceoa  frun  the  date  of  Ito 
appUcatloii«--that  la,  ftom  the  28th  day  of 
November,  lS88,-«  new  trtol  be  gnnted. 
In  case  sn^  remittitur  shall  be  filed,  tba 
Judgment' shaU  stand  affirmed  aa  redneed. 

POTTBB.  J«  concuB. 

OONAWAT,  J.  (dtaaenlliig).  I  eumot  cod- 
cor  In  the  Ttow  of  the  court  lit  tbla  <sfle. 
The  facto  aie  atatod  to  the  oplidiHi  of  the 
court   FfelfCer.  in  aelUnc  the  mmisasod 
abeep,  and  dtepMtog  of  the  proceeds^  waa 
acting  tm  hlmaelf,  and  not  for  the  baak. 
His  frtatemento  In  refennoe  to  these  tran»< 
aetlona,  made  to  cenvwaatlwi  with  defend- 
ant in  error  and  with  Hamlin,  were  erro- 
neonalj  admitted,  orer  objectleai,  aa 
dance  agatoat  the  bank.  These  statemento, 
aa  teatlfled  to  hr  defendant  to  oror,  were 
to  the  effect  that  the  bank  had  taken  the 
■lencj  that  FfMffw  had  aent  It  on  d^^t, 
and  had  takao.  and  need  It  and  he  had  n» 
way  of  getting  It.  In  addition  to  thla,  de- 
fendant to  emir  to  ashed:  "Did  PfeUEer 
■tote  whether  tUa  appUcaiton  was  raadv 
wtlfa  hla  aonaent  or  not— ^vllcatloai  of 
t^e  money?"  Ha  anawers:  **He  aald  It  waa 
not  PfeUfer  told  me  that  he  eent  the  mon- 
ey with  good  faith,  and  I  should  hare  toa 
mowey.'*  PfellEer  toatlfled,  without  dbjec- 
tlon,  to  the  same  tocts.  This  to  the  imoper 
wmj  to  inove  tlxese  toets-  It  la  not  permto- 
sibto  to  eorrobora^  bis  swcnt  tesUmciiy 
hta  taaaiaay  stotemeoata  totoodocaA  aa  ad- 
nii88l<»is  or  declarations  of  the  banL  Ttu/j 
can  be  admissible  on  no  other  hypothesis 
than  that  they  are  the  dedarations  of  the 
bank.    Hamlte  alao  testified,  over  ol^ection, 
to  m  omTaraatkHi  with  Ffdfter  on  December 
X,  1880,  in  which  Ffetflter  aald-  to  Eef«*ence 


to  tha  mraer  to  eantrovmir  that  "he  knew 
It  btfonged  to  Hr.  Lnman,  but  be  had  m- 
mttted  it  to  the  bank,  and  they  bad  applied 
It  on  his  dabto  to  the  bank  without  Ua  con- 
sent.'* Tbme  ■^tHt^t'^  ave  of  a  character 
to  be  very  prejudicial,  and  their  admtorioa 
la  pr^ndlclal  team,  cnffldoit  of  itself  to  ue- 
qalre  a  now  trial.  At  the  time  these  stote- 
mento  were  made,  PfSetfler  had  resumed  the 
dlacbacga  of  hla  duties  aa  caahler  of  the 
bank.  Xt  amy  be  that  It  would  lum  be«i 
proper  toe  defendant  to  emr  to  hare  made 
a  demand  upon  the  bank  for  the  money  to 
controversy  through  PfellEer,  as  cashier,  at 
that  tbnc,  and  piopw  tor  Pftdffer  to  ha^ 
answered  for  the  hank,  aa  ito  eaaUer.  that  It 
decUned  to  pay  the  mmey.  But  neither 
then  nor  at  any  cithM  time  waa  It  pwmJa- 
aible  tor  PtolBer  to  apeak  for  the  bank  to 
reference  to  his  intention  to  making  the  de- 
posit, or  to  say  for  the  bank  that  It  bad 
taken  aBd  naed  the  moaeiy,  or  to  give  char- 
acter to  bta  own  past  transactiona  to  any  re- 
spect ^niese  mattm  InTOlve  conMderatlone 
ariidng  tnm  the  sale  ot  the  she^  sod  the 
dispose  of  the  proceeds,  to  wUch  Pfelffer 
waa  not  acting  tor  the  bank,  and  had  no  aa- 
tborlty  si  any  time  to  speak  for  the  bank, 
and  In  regard  to  which  the  bank  had  no  con- 
tsoL 

The  error  Is  sll  the  more  prejudicial  from 
consldKadoBa  w^  stated  to  the  opinion  ot 
the  court  on  the  original  fcAMH^ig,  to  the  fol- 
lowing worda:  'The  theory  indicated  here 
Is  that  Pfelffer  Aould  be  denned  the  cashier 
and  antiwrtaed  agent  of  the  bank  to  the  par- 
dcular  tzanaactlon,  toe  bank  to  be  bound  by 
hla  acto  and  dedaraUMa,  and  hla  knowledge 
imputed  to  the  bank  aa  notice;  and  It  must 
be  preaomed  that  t|^e  court  tried  the  case  aa 
that  tbeory.  Hm  same  reasoning  dlsposea 
at  the  datoi  of  tiie  defendant  In  wror.  There 
Is  suflldent  evidence  to  the  ease  of  the  fact 
that  the  plaintlfr  to  error  had  knowledge  of 
toe  il^ito  of  the  defoidant  to  ktcw  to  the 
draft  to  onestlon,  tbrou^  Ito  vice  preddnat  - 
eoUe,  to  auBt^  the  action  of  the  lower 
court.'  There  la  nothing  to  toe  record  to  to- 
dieato  that  the  lower  court  so  decided."  The 
nde  applicable  to  such  cases  Is  well  stated 
to  Aug.  A  A.  Corp.  I  8QB:  ^Wtfaer  the  acto 
nor  knowledge  of  the  officer  of  a  corporation 
will  bind  tt  in  a  matter  to  which  ha  aoto  tor 
htouelf,  and  deals  with  the  corporathm  as  tf 
he  had  no  official  connecttm  with  It"  And, 
I  would  add,  there  can  be  no  question  that 
the  same  rule  applies  to  declarations.  They 
are  acte  within  the  meantog  of  the  rule. 

Deeming  the  reasuu  for  awarding  a  new 
trial,  stated  to  the  t^nion  of  the  court  on 
the  orlRioal  hearing,  well  grounded  and  snf- 
fleiait  I  vmm  wflUng  that  the  case  should 
be  tided  anew,  unprejudiced  by  any  further 
expreeelon  of  judicial  views  from  this  bench. 
Bat  new,  undar  the  dianged  oondltlim  of 
matters.  I  find  It  necesaary  to  examine  mora 
critically  the  case  made  by  the  record,  and 
to  show  some  additional  obatoclaa  to  my  ean- 
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cutrlng  fn  the  revenial  of  tbe  first  decision  of 
this  court.  A  single  good  reason  for  grant- 
ing a  new  trial  Is  sntficient,  whether  It  be  the 
one  assigned  tn  tbe  former  opinion  or  not. 
X  find  in  this  record  at  least  three  additional 
reasons: 

1.  Tbe  erldence  in  this  record  does  not 
show  a  real,  subsisting  debt  of  Pfelfter  to 
Luman.  After  the  conversation  with  Pfelf- 
fer,  and  some  time  prior  to  December  28, 
1893,  defendant  In  error  took  possession  of 
the  mortgaged  herd  of  sheep  as  mortgagee. 
His  mortgage  gave  him  tbe  right,  on  default 
In  the  payment  of  any  Installment  of  the 
mortgage  debt,  to  declare  the  whole  debt 
due,  take  possession  of  tbe  mortgaged  prop- 
erty, and  advertise  and  sell  It  according  to 
law,  for  the  best  prices  obtainable;  to  pay 
himself  tbe  debt,  with  accrued  Interest  and 
necessary  expenses,  accounting  to  tbe  mort- 
gagor for  any  surplus.  Our  statute  pre- 
scribes the  method  of  advertising  and  sell- 
ing. The  sale  must  be  at  public  auction,  In 
the  daytime,  between  the  hours  of  10  a.  m. 
and  4  p.  m.  "The  mortgagee,  bis  assignee, 
and  his  or  tb^r  legal  representatives,  may, 
fairly  and  In  good  faith,  purchase  any  of  the 
mortgaged  property  offered  at  such  sale." 
Hev.  St  i  88.  Defendant  In  error  never 
regularly  or  legally  foreclosed  bis  mortgage. 
On  December  2Stb  be  made  a  settlement 
with  PfeifCer,  and  took  the  mortgaged  prop- 
erty and  some  other  property  in  payment  of 
the  mortgage  debt,  except  $2,880.  A  mort- 
gagee may  accept  a  release  of  the  equity  of 
redemption  from  the  mortgagor,  but  such  re- 
lease Is  not  conclusive  against  the  mortgagor 
nor  third  parties,  and  the  courts  will  scru- 
tinize such  transactions  closely.  Tbe  debt 
of  Pfelffer  to  defendant  Jn  error  Is  tbe  basis 
of  this  action.  It  Is  Incumbent  upMi  defend- 
ant in  error  to  show  that  there  Is  really  such 
a  debt  fairly  and  honestly  owing  to  him. 
What  does  the  record  reveal  upon  this  point? 
It  shows  a  note  with  a  balance  due  of  about 
$2,880.  If  def^dant  in  error  bad  stopped 
there  In  his  evidence,  he  would  have  had  a 
prima  facie  case.  But  other  facts  were  too 
Intimately  associated  with  this  to  be  discon- 
nected in  evidence.  By  a  remarkable  coinci- 
dence, this  Is  tbe  amount  of  Pfelffer's  deposit 
In  the  bank.  Such  a  coincidence  naturally 
Incites  inquiry,  and  requires  explanation. 
The  explanation  la  furnished  by  defendant 
in  OTor  In  the  evidence  introduced  by  him- 
self- He  Introduces  but  three  witnesses,— 
Pfelffer,  himself,  and  his  attorney.  His  at- 
torney knows  nothing,  and  testifies  to  noth- 
ing, about  the  settlement  of  December  28th. 
But  Pfelffer,  In  his  testimony  In  chief,  says: 
"Mr.  Luman  gave  me  back  all  my  paper  ex- 
cept 12,880.  He  retained  that  In  order  to 
bring  this  action."  He  repeats  ttils.  In  sub- 
stance, on  cross-examination.  On  re-exami- 
natlon,  in  resptmse  to  leading  questions,  he 
explains  further:  "Q.  Vou  say  Mr.  Lnman 
insisted  upon  keeping  back  $2,880  of  this 
money  for  tbe  purpose  of  anlng  the  bank? 


A.  Yes,  sir.  Q.  Isn't  It  a  fact  that  he  In- 
sisted because  it  was  bis?  A.  Yea,  sir.  Q. 
And  that  he  holds  yon,  as  well  as  the  bank, 
for  It,  In  case  he  has  no  action  against  the 
bank?  A.  I  suppose  he  does.  Q.  You  are 
liable  for  that  amount?  A.  I  expect  that  is 
it"  So  It  api>ears  by  his  own  showing,  by 
his  own  witness,  that  the  settlement  of  de- 
fendant in  error  with  Pfelffer  on  December 
2Sth  was  such  a  settlement  as  to  leave  Pfelf- 
fer In  doubt  as  to  whether  he  still  owed  any- 
thing or  not.  Pfelffer's  language  Is  well 
chosen.  BO  as  not  to  be  an  admission  of  any 
actual  indebtedness  In  case  of  a  fatnre  ac- 
tion against  him.  The  language  ta  not  autfi- 
clent  to  authorize  a  Judgment  against  him. 
And  It  further  appears  from  the  testimony  of 
defendant  in  error  himself  that  he  does  not 
regard  the  debt  from  Pfelffer  to  himself  as 
a  real  debt  He  calls  it  a  supposed  debt  In 
his  testimony  appear  these  questions  and  an- 
swers: "Q.  At  the  time  of  settlement,  what 
amount  was  supposed  to  be  due  upon  this 
note?  A.  Supposed  to  be  $2,880.  Q.  Inters 
est  and  all  up  to  that  date?  A.  Yes,  sir." 
And  so  they  make  out  a  claim  which  Is  sup- 
posititious as  against  Pfelffer.  but  real,  or 
supposed  to  be  real,  as  against  the  bank; 
and  these  suppositions,  and  this  8<q>podditiocs 
debt  or  claim,  are  the  basla  of  the  Jodcmait 
In  this  case. 

Now,  banking  Is  a  lawful  and  l^tlinats 
business.  The  rights  and  liabilities  of  banks 
are  measured  by  tbe  same  rules  of  law  that 
measure  the  rights  and  liabilities  of  other  par- 
ties. A  debt  or  claim  wtiich  ta  suppositldons  as 
against  another  party  cannot  be  real  as  against 
a  bank.  It  is  error  to  consider  It  so.  Suppo- 
sitions do  not  sustain  Judgments.  This  cooit 
says  in  reference  to  Pfelffer's  testimony:  "He 
admits  that  tbe  money  was  Luman's."  What 
be  actually  aaya  upon  this  point  appears  In 
the  following  questions  the  court  and  his 
answens:  "Q.  At  the  time  you  shipped  this 
money,  whose  money  was  it?  A.  The  draft 
was  made  out  to  me.  Q.  Whose  money  was 
it?  A.  For  the  sheep  covered  by  this  mort- 
gage. Q,  Whose  mon^  was  It?  A.  Perliapa 
It  was  Lnman's."  Whether  It  was  Loman's 
or  not  Is  a  question  of  law  under  the  fact» 
proved,  and  It  Is  a  very  gmve  and  difficult 
qneatlon.  No  authority  whatever  has  been 
cited  to  show  that  It  was  Lnman's.  If  It  was 
Luman's,  It  constitutes  an  exception  to  the 
general  rule,  well  established  by  the  anthori- 
tles,  that  the  lien  of  a  chattel  mortgage  does 
not  follow  the  proceeds  of  sales  of  tbe  mort- 
gaged chattels.  And  the  time  mentioned  Is 
the  time  when  Pfelffer  "shipped  this  moncy." 
Tbe  court  Ignores  in  this  connection  the 
tlement  of  Dec«nber  28tb.  If  the  mone^ 
was  Lnman's,  tt  mm  taJs  b^  Tlrtne  of  Us 
mortgage  Uen. 

2.  It  Is  not  settled  In  this  state  or  elsewhoe 
that  the  lien  of  a  mortgage  follows  the  pro- 
ceeds of  sales  of  portions  of  the  mortgaged 
property  under  the  condltiimB  proven  tn  this 
case.  The  general  rale  of  chattel  mtaigfgm 
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Is  tbat.  in  case  of  aale  of  mortgaged  chattel  by 
the  mortgagor,  the  Uen  of  the  mortgage  fol- 
lows the  property,  and  does  not  follow  the 
proceeds;  and  this  role  does  not  change  as 
to  the  proceeds  when  the  mort^^ged  property 
to  Bold  discharged  of  the  mortgage  lien 
consent  of  the  mortgagee.  Smith  t.  Bank 
(Iowa)  61  N.  W.  878.  The  case  of  Cone  v. 
iTlnson,  decided  by  this  court,  and  reported 
In  33  Paa  31,  and  36  Pac.  033,  is,  perhaps,  as 
nearly  snalogons  to  the  case  at  bar  as  any 
Wyoming  case  which  has  t>een  reported.  It 
caine  np  on  demurrer  to  the  petition.  Plaln- 
tltr  held  a  mortgage  npon  a  herd  of  sheep. 
Defendant  was  a  Junior  mortgagee  of  the 
same  prop^ty.  The  petition  charged  full  no- 
tice and  knowledge  by  defendant  of  plaf ntlfTs 
rights,  and  that  all  of  the  mortgaged  property 
theretofore  uoBold  was,  at  a  certain  date,  sold 
by  the  mortgagor,  at  the  request  and  Instiga- 
tion of  defeodant,  and  that  defendant  collect- 
ed the  proceeds,  and  applied  them  In  payment 
of  the  antecedent  indebtedness  of  the  mort- 
gagor to  him.  Plaintiff  based  his  action  upon 
two  propositions:  "(1)  That  the  plaintiffs 
mortgage  was  and  continued  to  be  a  Hen 
upon  the  property  up  to  the  time  of  the  sale, 
prior  and  paramount  to  the  lien  of  the  de- 
fendant (2)  Upon  the  sale  of  the  property, 
these  liens  attached  In  the  same  order  of  pri- 
ority to  the  proceeds."  The  court  Ignored 
these  propositions,  but  ^eld  the  petition  good, 
as  alleging  a  conversion  by  the  sale  of  the 
propoty  of  the  mortgagee  In  the  sheep,  for 
which  conversion  defendant  was  liable,  as  hav- 
ing requested  and  Instigated  the  sale.  There 
was  a  Assenting  opinion,  upon  the  ground 
that  the  allegations  of  the  petition  did  not 
rtiow  a  sale  In  hostility  to  the  mortgage  Hen; 
but  the  court  seems  to  have  been  uoanlmons 
in  the  opinion  that  the  Ifen  of  the  mortgage 
did  not  follow  the  proceeds  of  the  sale  of  the 
mortgaged  chattels.  By  the  terms  of  the 
mortgage  of  defendant  In  error  Is  the  case  at 
bar,  Pfelffw.  the  mortgagor,  had  express  au- 
thority to  sell  portions  of  the  mortgaged  prop- 
erty discharged  of  the  mortgage  Hen,  which 
he  did.  This  authority  to  sell  was  coupled 
with  an  express  ctmtract  duty  under  the  mort- 
gage and  a  atatatwy  duty  under  the  statute, 
to  apply  the  proceeds  of  such  sales  towards 
the  payment  of  the  mcnrtgage  debt,  which  he 
did  not  Who  Is  responsible  for  this  failure? 
No  one  Instigated  or  requested  this.  The  sale 
of  the  mort^ed  property,  and  the  dei)oslt  of 
the  proceeds  to  his  own  credit  by  the  mort- 
gagor, were  purely  voluntary  acts  on  his  part. 
Instead  of  the  direction,  "Please  place  to  my 
credit,"  he  could  have  said,  "Place  to  the  cred- 
it of  Luman,"  "Place  to  my  credit  as  trustee, " 
or  "Place  to  my  credit  as  agent."  It  was  a 
matter  In  which  he  was  not  acting  for  the 
bank,  and  In  which  the  bank  had  not  controL 
Whether,  nnd»  snch  a  mortgage  as  this  and 
such  a  statate  as  ours,  tbe  Uen  of  the  mort- 
gage will  be  hdd  to  follow  the  proceeds  ct 
sales  of  i)ortlons  of  the  mortgaged  property, 
IMS  not,  I  bdlev^  been  JudldeJly  determined. 
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If  such  Is  to  be  the  rule,  It  Is  an  exception  to 
the  general  law  of  chattel  mortgagee.  It  Is  an 
exception  made,  or  sought  to  be  made,  by  Judi- 
cial constmctioD,  If  at  all.  It  Is  an  exception  of 
very  grave  Importance.  It  Is  an  exception 
which  should  not  be  Judicially  asaamed  to  ex- 
ist, but  should  be  established,  ff  at  all,  only 
after  thorough  argument,  and  careful  delibera- 
tion. It  is  an  ^ceptlon  which  must  be  assumed 
to  exist  In  order  to  sustain  the  Judgment  In  this 
case.  And  not  only  must  the  lien  be  assumed 
to  follow  tbe  funds  In  the  hands  of  the  mort- 
gagor, but  In  the  hands  of  third  parties.  This 
point  has  not  been  argued  or  considered.  I 
will  not  discuss  the  question,  nor  express  an 
opinion  upon  It  It  Is  a  matter  of  much  too 
serious  Import  to  the  business  Intoests  of  the 
state  to  be  decided  without  the  most  careful 
consideration. 

In  order  to  reach  the  third  obstacle  that  I 
find  In  my  way  In  endeavoring  to  concur  with 
the  court.  It  seems  necessary  that  I  make  a 
supposition  myself.  I  will  do  so,  not  as  a 
basis  of  a  Judgment,  but  merely  for  the  pur- 
pose of  argument.  I  have  to  confess  to  one 
^gle.  solitary  weakness  In  this  connectltNi. 
I  do  like  an  argument  conducted  with  deco- 
rum; and,  merely  for  the  purposes  of  the  dis- 
cussion, I  will  make  one  supposition  In  favor 
of  defendant  In  error.  In  addition  to  his  own 
supposition  that  Pfeiffer  owes  him  f23S0.  I 
will  suppose,  additionally,  that  Pfeiffer  held 
that  amount  charged  with  a  Uen  or  trust  In 
favor  of  defendant  In  error.  This  brings  me: 
to  obstacle  ■•^ 

3.  The  evidence  In  this  record  shows  that 
plaintiff  In  error  was  a  holder  for  valoe  of  the 
fund  In  controversy,  In  due  course  of  business, 
without  notice  of  Lnman's  claim. 

Under  this  branch  of  the  case,  it  Is  neces- 
sary to  consider  four  propositions  urged  on 
behalf  of  defendant  In  error  by  his  counsel. 
The  first  Is  that  the  discharge  of  an  antecedent 
Indebtedness  Is  not  a  valuable  consideration 
for  the  transfer  of  negotiable  paper,  as  against 
undisclosed  equities  of  third  parties.  The 
money  reached  the  bank  In  the  form  of  a  nego- 
tiable draft,  which  was  placed  to  Pfelffer's 
credit,  according  to  his  direction;  thus  dis- 
charging his  debt  to  tbe  bank,  and  leaving  a 
balance  to  his  credit. 

In  the  following  states  a  holder  of  nego- 
tiable paper  taken  as  collateral  security  for  a 
pre-existing  debt  Is  not  a  holder  for  value, 
upder  the  rule  cutting  ott  undisclosed  equi- 
ties: Alabama:  FenouUle  v.  Hamilton,  35 
Ala.  319;  Connerly  v.  Insurance  Co.,  66  Ala. 
432;  Reld  v.  Bank.  70  Ala.  200.  Arkansas: 
Bertrand  v.  Barkman,  13  Ark.  150.  Iowa: 
Ruddick  T.  Lloyd,  15  Iowa,  441;  Davis  v. 
Strohm,  17  Iowa,  437.  Kentucky:  Alexander 
V.  Bank,  2  Mete.  (Ky.)  534;  May  v.  Qulmby, 
3  Bush.  86;  Breckinridge  v.  Moore,  3  B. 
Mou.  629.  Maine:  Nutter  v.  Stover,  48  Me. 
1G3;  Bramball  v.  Beckett,  31  Me.  205.  Min- 
nesota: Bcclipr  V.  Bank,  1  Minn.  311  (OIL 
243).  Mississippi:  Brooks  v.  Whltsen,  T 
Smedes  ft  M.  513.    New  Hampshire:  WU- 
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Uams  T.  Uttle.  11  N.  H.  66;  Jenness  v. 
Bean,  10  N.  H.  266;  Fletcher  t.  Chaae,  16 
N.  H.  38;  Rice  v.  Raltt,  17  N.  H.  116.  New 
York:  Moore  v.  Ryder,  65  N.  T.  438;  Com- 
stock  T.  Hler,  73  N.  T.  269.  Ohio:  Kox- 
borough  T.  Meeslck,  6  Ohio  St.  448;  PlttB  t. 
Foglesong,  37  Ohio  St  676.  PennaylTanla: 
Ashton'B  Appeal,  73  Pa.  St  153;  Royer  v. 
Bnnk,  83  Pa.  St  248;  Pratt's  Appeal,  77  Pa. 
St.  378;  Maynard  v.  Bank,  98  Pa.  St  250. 
Tennessee:  King  t,  DooUttle,  1  Head,  77. 
Wisconsin:  Bowman  t.  Van  Kuren,  29  Wis. 
200;  Body  v.  Jewsen,  33  Wis.  402.  The  fol- 
lowing states  bold  directly  to  the  contrary: 
California:  Prey  v.  Clifford,  44  Cal.  335; 
Davis  T.  Rtissell,  52  CaJ.  611.  Connecticut: 
Roberta  v.  Hall,  37  Conn.  205.  Georgia:  Gib- 
son T.  Conner.  3  Ga.  47;  Bond  t.  Bank,  2 
Ga.  92;  Meadow  v.  Bird,  22  Ga.  246.  Bli- 
nols:  Bank  v.  Oheeney,  87  111.  602;  Mli  t. 
Bank.  91  III.  20.  Indiana:  Straughan  t. 
Pairchlld,  80  Ind.  200.  Kansas:  Draiier  t. 
Cowles,  27  Kan.  484;  Bank  v.  Dakin.  54 
Kan.  650,  39  Pac.  180.  Louisiana:  Glovano- 
vlch  V.  Bank,  26  La.  Ann.  15;  Bank  v.  Gal- 
«miie,  21  La.  Ann.  555.  Maryland:  Maitland 
T.  Bank,  40  Md.  540.  Massachusetts:  Le 
Breton  v.  Peirce,  2  Allen,  8;  Paine  v.  Fur- 
nas, 117  Mass.  290;  Fisher  v.  Fisher,  98 
Mass.  30a;  Stoddard  t.  Kimball,  6  Gush. 
460.  Mississippi:  Fellows  r.  Harris,  12 
Smedes  &  M.  462.  Missouri:  In  this  state 
courts  hold  positively  both  ways.  The  holder 
of  negotiable  paper  as  collateral  aecurity  for 
an  antecedent  indebtedness  Is  a  holder  for 
value  according  to  Grant  t.  Kldwell,  30  Mo. 
455,  Institution  v.  Holland,  38  Mo.  49,  and 
Paulette  v.  Brown,  40  Mo.  52.  He  Is  not  a 
holder  for  value  according  to  Goodman  t. 
Slmonds,  19  Mo.  100,  and  Bralnard  v.  Reavls, 
2  Mo.  App.  490.  New  Jersey:  In  this  state 
the  holder  of  collateral  is  a  holder  for  value 
under  the  rule.  Allaire  v.  Hartshome,  21  N. 
J.  Law,  865;  Armour  t.  McMlcbael,  36  N.  J. 
Law,  92.  And  in  Rhode  Island:  Baaik  t. 
Oarrington,  5  B.  I.  515;  Cobb  v.  Doyle,  7  R. 
I.  550.  And  In  South  Carolina:  Bank  T. 
Chambers,  11  Rich.  Law,  657.  And  In  Texas: 
Greneaux  v.  Wheder,  6  Tex.  515.  And  In 
Vermont:   Atkinson  v.  Brooks,  26  Vt  669. 

This  has  always  been  the  doctrine  of  the 
federal  courts  of  the  United  States  and  of  the 
courts  of  England.  See  Brooklyn  City  &  N. 
R.  Co.  V.  National  Bank,  102  U.  S.  14.  In  the 
forcible  language  of  Justice  ClifTord:  "Not 
only  every  court  but  every  judge  of  every 
court.  In  that  country,  concurs  in  the  propo- 
sition that  the  holder  of  such  a  negotiable  se- 
curity, before  maturity,  as  collateral  to  a 
pre-existing  debt,  without  notice  of  any  prior 
equities,  is  a  bona  flde  holder,  for  value.  In 
the  usual  course  of  business,  and  that  his 
title  to  the  Instrument  is  good,  and  wholly 
unaffected  by  any  such  prior  equities  l>e- 
tween  the  antecedent  parties."  It  Is  to  be 
remembered  In  this  connection  that  by  a 
stronger  reason  Is  the  holder  unaftected  by 
any  undisclosed  equities  of  unknown  imrties, 
because  the  parties  are  unknown,  and  there 


is  no  clue  to  them  or  their  equities,  as  then 
is  in  the  case  of  prior  parties  to  a  bill  or  note. 

In  addition  to  the  states  mentioned  where 
the  holder  of  negotiable  paper  as  collateral 
security  to  a  pre-existing  Indebtedness  Is  a 
holder  for  value  against  undisclosed  equities 
the  following  states  hold  that  a  transfer  ia 
payment  of  a  pre-existing  Indebtedness  is  a 
transfer  fw  value  under  the  rule:  Alabama 
Maybury  v.  Morris,  62  Ala.  116;  Reid  v 
Bank,  70  Ala.  200.  Arkansas:  In  this  statt 
the  payment  must  be  absolute  and  uncondi- 
tlonaL  Bertrand  t.  Barkman.  13  Ark.  150. 
Iowa:  In  this  state  payment  Is  snfficieut 
Pond  V.  Agricultural  Works,  50  Iowa,  yiW. 
Kentucky:  In  this  state  payment  is  consid- 
ered as  suspending  the  right  of  action  on  the 
original  demand,  and  as  a  sufficient  consider- 
ation under  the  role.  Alexander  t.  Bank,  2 
Mete.  (Ky.)  534;  May  t.  Qulmby.  3  Bush,  96; 
Breckinridge  v.  Moore,  3  B.  Mon.  629.  Min- 
nesota: In  this  state  paymeiit  la  suffldeat 
Stevenatn  t.  Hyland.  11  Minn.  201  (Gil. 
And  In  Mississippi:  Love  v.  Taylor,  26  Miss. 
574;  Emanuel  r.  White,  34  Miss.  63.  And 
In  Pennsylvania:  Bardsley  v.  Delp,  88  Fl 
St  420.  And  In  North  Carolina:  Reddick  v. 
Jones,  6  Ired.  107.  And  In  Wisconsin:  Ste- 
vens T.Campbell.  13  W1S.37S.  And  In  Maine: 
Bramhall  t.  Beckett  31  Me.  205.  And  in 
Ohio:  Roxborough  v.  Mes^t^  6  Ohio  St 
448.  And  In  New  York:  In  this  state.  Chan- 
cellor Walworth,  during  the  long  time  he  vaa 
on  the  bench,  held  to  the  doctrine  that  par- 
ment  of  a  pre-existing  debt  was  not  a  valu- 
able or  sufficient  consideration  for  the  trans- 
fer of  negotiable  paper,  as  against  undis- 
closed equities  of  third  parties.  Stalker  v. 
McDonald,  6  Hill.  93;  Dlckeiwn  v.  TllUng- 
hast  4  Paige,  215.  He  thus  applied  his  pow- 
erful shoulder  to  the  Judicial  car,  and  shuot- 
ed  it  off  the  track,  and  no  judge  or  court  in 
that  state  has  seemed  disposed  to  attempt  to 
replace  It  But  hy  a  slow  and  laborious  pro- 
cess, the  courts  of  the  state  of  New  York  have 
laid  a  new  track  between  the  old  track  bihI 
the  line  upon  which  Chancellor  Walworth 
left  the  car.  and  have  placed  the  car  upon 
the  new  track.  They  do  not  hold  that  a 
transfer  of  negotiable  paper  as  collateral 
curity  for  a  pre-existing  debt  la  for  valtie  un- 
der the  mle  barring  undisclosed  equities,  but 
that  a  transfer  In  payment  is,  whether  the 
payment  be  absolute  or  conditlonaL  Bank  v. 
Babcock.  21  Wend.  ^;  Bank  v.  ScoTllle.  24 
Wend.  115;  Brown  t.  Leavltt  31  N.  Y.  113; 
Stetthelmer  v.  Meyer,  33  Barb.  215;  Bank  t. 
Gllliland,  23  Wend.  311;  Bank  v.  Franklin, 
55  N.  Y.  238;  Insurance  Co.  v.  Church,  81  N. 
Y.  225;  Mayer  v.  Heldelbach,  123  N.  Y.  m 
25  N.  E.  413.  In  Tennessee  alone  It  is  bel<! 
that  payment  Is  not  a  sufficient  condderatJon 
under  the  rule  (Wormley  v.  Lowry,  1  HumplL 
470) ;  but  this  rule  does  not  apply  to  an  ac 
commodation  Indorsement,  made  genetallv. 
and  without  restriction  (KImbro  v.  Lytle,  1(* 
Yerg.  417);  nor  where  the  pre-existing  detir 
is  in  tlie  form  of  a  note,  with  an  Indorser. 
which  note  is  surrendere^^NIchcd     Bate,  Id. 
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429).  ThesecaaeamnstlurolTelhe  remarkable 
result  that,  If  two  parties  sign  a  note  as  prlD- 
clpals,  its  surrendOT  Is  not  a  valuable  cod- 
slderatlOD,  onder  the  rule;  bat  if  one  sign 
as  principal,  and  the  other  as  Indorser,  the 
surrender  of  the  note  Is  a  Talnable  considera- 
tion, onder  the  role  barring  undlscloeed  eqni- 
tlea. 

Tbe  federal  conrts  and  the  courts  of  England 
hold  in  accordance  with  our  state  conrts,  except- 
ing Tennessee.  The  reason  of  the  mle  Is  stated 
by  an  Bnglish  court  In  the  following  language: 
"The  title  to  a  bni  on  account  of  a  pre-existing 
debt,  and  payable  at  a  future  day,  does  not 
rest  upon  the  Implied  agreement  to  suspend  his 
remedies.  The  true  reason  Is  that  given  by 
the  court  of  common  pleas  In  Belshaw  t.  Bnsh, 
11  C.  B.  191,  as  tbe  foundation  of  the  Judg- 
ment In  that  case;  namdy,  tliat  a  negotiable 
security  given  for  such  a  purpose  Is  a  coudl- 
tional  payment  of  the  debt,  the  condition  be- 
ing that  the  debt  revives  If  the  security  Is  not 
realized.  Tliis  is  predstiy  the  eCFect  which  the 
parties  Intended  the  securities  to  tiave;  and  the 
doctrine  is  as  applicable  to  one  species  of  se- 
curity as  another,  to  a  check  [)ayable  on  de- 
mand, running  Ull,  or  a  promissory  note  pay- 
able to  order  or  bearer."  This,  evidently, 
means  if  the  security  Is  not  realized  by  tbe 
exercise  of  due  ^ligence.  Negligence  In 
presenting  and  In  endeavoring  to  collect  the 
cbeck,  bill,  or  note,  or  in  giving  notice  of  non- 
payment, may  have  tbe  efTect  of  discharging 
tbe  original  debt  absolutely,  although  the  se- 
curity be  never  realized;  and  tbe  duties  which 
the  creditor  assumes  Incoming  a  party  to 
the  paper  are  held,  by  eminent  authorities,  to 
be  of  themselves  sufficient  to  constitute  the 
creditor  a  holder  for  value.  Daniel,  Neg.  Inst 
i  831a,  and  notes. 

The  draft  hidoraed  by  Pfelffer  to  tbe  bank 
was  credited  to  him  by  his  direction  as  so 
much  money,  and  he  was  allowed  the  benefit 
ot  tbe  balance  due  bim,  after  such  credit,  in 
tbe  part  payment  of  his  debt  to  Tim  Kinney 
&  Co.  The  draft  was  actually  negotiable  and 
commercial  paper;  but  such  paper  [usses,  ac- 
cording to  authorities  already  cited,  freed  from 
on  disclosed  equities  of  third  parties,  much  tbe 
same  as  money. 

The  condnslons  of  such  text  writers  as  are 
at  hand  are  In  accord  with  these  antborltles. 
Pars.  Bills  &  N.  (7th  Ed.)  p.  256;  Byles,  Bills 
(5th  Am.  Ed.)  p.  229;  Tied.  Com.  Paper,  5  165; 
Jones,  Pledges,  ^  111-114;  1  Daniel,  Heg.  Inst 
{  SSla;  8  Kent,  Comm.  (12th  Ed.)  p.  SL;  Jones, 
Mortg.  S  81. 

The  second  proposition  of  defendant  In  error 
is  that  notice  of  Luman's  claim  was  not  nec- 
essary to  charge  the  bank.  Tbe  case  of  Bank 
V.  FarweU,  7  C.  0.  A.  891,  58  Fed.  633,  seems 
to  support  this  proposition.  It  Is  there  said: 
"In  the  absence  of  fraud  or  gross  negligence 
on  the  part  of  tlilrd  parties,  tbe  bank  has  no 
higher  right  or  better  title  to  their  moneys  In- 
trusted to  its  depositor  than  tbe  depositor  has 
himadf.  It  Is  met  here  by  the  rule  that  equi- 
ty tIU  foDow  mon^  held  in  a  fiduciary  ca- 


pacity as  far  as  they  can  be  Identified,  and  re- 
store them  to  the  beneficial  ownar  of  them.  If 
they  are  deposited  In  the  bank  by  a  trustee, 
agent,  factor,  or  bailee,  even  if  they  are  min- 
gled with  his  own  money,  they  do  not  become 
his  property,  and  the  bank  stands  in  the  shoes 
of  its  depositors."  As  to  this  it  Is  certainly 
true  that  under  such  circumstances,  the  money 
does  not  become  tbe  property  of  the  depositor, 
but  it  does  not  follow  that  the  bank  stands  In 
the  shoes  of  its  depositors.  With  all  due  re- 
spect to  the  eminent  court  announcing  this  opin- 
ion, it  must  be  satd  that  If  it  be  the  law,  then 
all  the  discussions  of  notice  to  banks  and  other 
depositors  In  such  cases,  so  freely  Indulged  In 
by  courts  and  text  writers,  are  Idle  talk.  Nei- 
ther do  tbe  cases  dted  by  the  court  sustain  its 
position.  The  case  of  Pennell  v.  Deffell,  4 
De  Oex,  M.  &  O.  372,  merely  holds  that  the 
debt  from  the  bank  to  tbe  depositor,  so  long  as 
It  remains  due,  may  be  followed  and  recovered 
by  the  true  owner  of  the  fund  deposited  by  an 
agent  or  trustee  as  his  own.  Tbe  plain  infer- 
ence Is  that,  when  the  depositary  owes  the  de- 
positor nothing  which  be  can  recover,  neither 
can  the  true  owner  of  the  fund  recover.  The 
case  of  Murray  v.  Pinkett  12  Clark  &  P.  785, 
was  not  a  case  of  conversion  of  trust  money 
or  commercial  paper  by  a  trustee  or  agent  to 
bis  own  use,  but  it  was  a  deposit  of  bank 
shares.  Tbe  rule  established  by  tbe  English 
courts  is  stated  hi  Bamett  v.  Braodao,  6  Man. 
&  G.  666.  It  Is  held  that  negotiable  securi- 
ties transferable  by  delivery  to  a  bona  fide 
holder  for  value  "are  to  be  deemed,  with  re- 
spect to  such  holder,  and  to  the  extent  of  the 
right  acquired  by  them  by  the  transfer,  as  the 
property  of  the  person  transferring,  whether 
tbe  transfer  be  express  or  Implied;  and  the 
bona  fide  holder  acquires  a  title  which  did  not 
belong  to  the  person,  who  gave  It  to  him."  To 
the  same  effect  is  RumbaU  v.  Bank,  2  Q.  B. 
Dlv.  197.  In  Bank  v.  King,  57  Pa.  St  202, 
no  banker's  or  depositor's  or  creditor's  lien  or 
counterclaim  against  the  depodtw  was  involv- 
ed; neither  In  Van  Alen  v.  Bank,  52  N.  Y. 
1,  nw  in  Central  Nat  Bank  v.  Connecticut 
Mut  Life  Ins.  Co.,  104  U.  S.  54.  In  Jordan 
V.  Bank,  74  N.  Y.  467,  the  debt  of  the  depositor 
to  tbe  bank  was  not  due.  In  Falkland  v.  Bank^ 
84  N.  Y.  145,  the  trust  fund  was  k^t  sepa^ 
rate  from  tbe  individual  money  of  the  depoEdtor 
by  dexKHsitlng  it  Ih  a  different  name.  And 
other  cases  cited  are  not  in  point  Another 
case  supporting  the  proposition  of  defendant  In 
error  Is  Burtnett  v.  Bank,  38  Mich.  630.  The 
same  remarks  apply  to  this  case  as  to  the  last 
In  Boone,  Banks,  8  286,  the  rule  Is  stated  as 
follows:  "And  where  a  trustee  dei)OSlts  money 
of  a  trust  fund  In  a  bank,  and  causes  It  to  be 
credited  to  bis  private  account  without  no- 
tice that  It  Is  not  his  private  property,  or  mak- 
ing any  8i>eclal  agreement  In  regard  to  It  he 
thereby  converts  tbe  money  to  his  own  use, 
and  the  bank  may,  In  the  absence  of  any 
tlce  that  It  Is  not  his  prlvat£  property,  apply 
it  as  suc^"  This  notice  in  the  case  at  bar 
might  hare  been  given  by  Ffelfler  whkn  In 
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trauBmltted  the  draft  to  the  tank,  dtber  by  In-  • 
forming  the  bank  that  the  money  represented 
by  the  draft  was  not  his  own*  or  by  making 
It  a  special  deposit,  or  by  depositing  It  as 
agent  or  trustee,  or  otherwise  Indicating  that 
the  draft  was  not  hla  own  pro[)eity.  But  he 
did  nothing  of  the  kind.  He  had  an  overdrawn 
account  with  the  bank,  and  an  overdue  note 
In  the  bank,  and  he  directed  the  amount  of  the 
draft  to  be  placed  to  his  credit,  wiilch  was 
done,  leaving  a  balance  In  his  favor.  It  was 
not  the  fault  of  the  bank  that  the  fund  which 
Luman  claims  was  in  the  form  of  an  ordinary 
bank  draft,  payable  to  the  order  of  Pfelifer, 
indorsed  by  him  to  the  bank,  or  that  it  was 
delivered  by  htm  to  the  bank.  In  none  of  these 
thlu^  had  the  bank  any  control  or  any  Inter- 
est different  from  their  interest  In  the  business 
of  any  other  customer  similarly  situated.  In 
Morse,  Banks  (3d  Ed.)  i  326,  the  rule  Is  stated 
at  length  In  these  words:  "Neither  siiall  the 
banker  have  hla  lien  upon  nonnegotlable  prop- 
erty subject  to  a  trost,  and  Improperly  left 
with  blm  or  pledged  to  bim  by  the  trustee, 
though  the  bank  Is  without  notice  of  the  trust, 
unless.  Indeed,  the  cestui  que  trust  shall  have 
done  some  act  or  been  guilty  of  some  negli- 
gence, such  as  to  deprive  blm  of  his  counter 
rights.  And  a  deposit  In  the  name  of  A.  as 
agent  or  trustee,  or  In  the  name  of  A.,  if  the 
bank  has  notice  that  It  belongs  to  another, 
cannot  be  applied  by  the  bank  to  A/s  debt  to 
Itself,  nor  will  it  have  a  Men  on  a  fiduciary  de- 
posit If  the  trust  property  is  traceable  to  the 
debt  now  due  the  bank  to  the  depo^tor, 
the  true  owner  can  claim  the  fund."  And  here 
it  Is  to  be  remembered  that,  when  the  amount 
of  the  draft  was  placed  to  Pfelffer's  credit,  the 
debt  due  from  the  bank  to  him  was  the  excess 
of  his  deposit  over  bis  indebtedness  to  the  bank; 
and  when  this  balance  was  applied  upon  hla 
debt  to  Tim  Kinney  &  C!o.,  with  his  sanction 
or  by  Ub  direction,  there  was  left  no  debt  due 
from  the  bank  to  him.  Morse  proceeds;  "But 
if  the  tiust  property  consist  of  bills  or  notes 
payable  to  bearer,  or  other  property  transfer- 
able by  delivery  merely,  and  be  not  earmarked 
as  trust  propo^,  if  the  customer  deposit  them 
as  if  they  were  bis  own,  and  the  banker  re- 
ceives them  in  doe  course,  bona  fide,  and  with 
no  notice  of  the  trust,  he  shall  bold  them  un- 
der his  lien.  In  the  case  of  money  or  any  nego- 
tiable securities.  It  has  been  frequently  held 
that  where  the  bank  has  no  notice  that  they 
do  not  belong  to  the  depositor.  It  acquires  a 
valid  lien  for  his  Indebtedness."  This  rule  is 
well  established,  and  the  cases  in  real  or  ap- 
parent conflict  with  it  are  few.  The  foUow- 
Ing  cases  are  cited  on  behalf  of  defendant  lu 
error  on  this  point:  Bank  of  Metropolis  v.  New 
England  Bank,  1  How.  234;  Wilson  v.  ^Ith, 
3  How.  764;  Mlillken  v.  Shapletgb,  36  Mo. 
509;  Bury  v.  Woods,  17  Mo.  App.  245;  Mil- 
ler T.  Bank,  30  Md.  392;  Bank  v.  Gregg,  79  Pa. 
St.  S84;  Jones  v.  Mlillken,  41  Pa.  St  252; 
Hackett  v.  Keynolds.  114  Fa.  St  328,  6  Aa 
680.  These  cases  can  hardly  be  considered 
as  directly  In  point.  They  are  cases  txl  the  In- 


;  dorsranent  of  negotiable  paper  to  a  bank  OTotbor 
collectbig  agent  for  collection,  pursnant  to  a 
custom  of  taking  paper  for  ooilection  In  that 
way.  In  so  far  as  they  are  analogooa  to  the 
case  at  bar,  they  are  against  the  contention  of 
defendant  in  error.  They  establish  the  doc^ 
trine  that  a  subagent  taking  negotialde  paper 
for  collection  apparently  belonging  to  the  par- 
ty from  whom  U  is  received  will  be  entitled  to 
charge  against  the  proceeds  of  the  collection  a 
balance  against  such  party  which  has  been  al- 
lowed to  arise  in  the  coutve  ct  the  boalneaB  in 
anticipation  of  such  collection.  In  the  case 
of  a  bank  and  Its  depositors,  whoe  an  over- 
draft is  allowed,  it  is  done  in  anticipation  of 
future  deposits.  The  overwhelming  weight  of 
authority  Is  In  fftvor  of  the  rule  as  stated  by 
Morse  and  Boone,  supra.  And  there  Is  no 
peculiar  virtue  In  what  Is  called  the  "bank- 
er's lien."  Any  other  creditor  of  an  agCTt  or 
trustee  receiving  trust  funds  from  him  for 
value,  without  notice  of  tiie  trust,  would  have 
Just  the  same  protection  as  a  banker  under 
his  Hen.  All  that  the  real  owner  could  recover 
would  be  the  balance  due  to  the  agent  or  trus- 
tee. See  Johnaott  r.  Bank,  56  Mo.  App.  257; 
Eavanaugh  v.  Bank,  BO  Ma  App.  640;  Secu- 
rity Bank  v.  Northwestern  Fuel  Co.  (Minn.) 
50  N.  W.  987;  Saloy  v.  Bank,  30  La.  Ann.  00. 
1  South.  657;  Gordon  v.  Kearney,  17  Ohio,  572. 

The  third  proposition  urged  on  behalf  of  dc^ 
fendant  In  error  is  that  the  knowledge  of  Pfeif- 
fer  was  notice  to  the  bank.  This  has  been 
sufficiently  conddered  in  another  connection. 
The  knowledge  which  Pf^ffor  liad  of  hla  in- 
dividual business  was  not  notice  to  the  bank. 

The  fourth  and  last  proposition  necessary 
to  consider  is  the  contention  of  defendant  in 
error  that  the  bank  had  notice  of  Luman's 
claim  through  Goble.  The  court  holds  that 
the  bank  Is  not  liable  for  the  amount  ap- 
pUed  on  Pfelffer's  debt  to  Tim  Kinney  &  Co. 
I  concur  with  this;  so  I  will  consider  only 
the  question  of  notice  as  connected  with  the 
amount  applied  In  discharge  of  his  debt  to 
the  bank.  There  Is  no  conflict  in  the  au- 
thorities as  to  the  proportion  already  stated, 
that  the  relation  between  a  bank  and  ita  de- 
positors la  that  ot  debtor  and  creditor.  When 
the  amount  of  the  draft  was  placed  to  Pfelf- 
fer's ondit,  all  that  the  bank  owed  blm  was 
the  excess  of  the  amount  above  his  Indebted- 
ness to  the  bank.  What  is  termed  the  appli- 
cation of  a  suffletent  portion  by  the  bank  of 
this  amount  to  the  payment  of  his  Indebted- 
ness to  the  bank  did  not  change  the  rights  of 
any  of  the  parties  in  any  particular.  The 
so-called  api^lcatlon  of  the  proper  amount 
probably  eonstirted  of  clerical  work  In  mak- 
ing the  necessary  mtrtea  on  the  books  of  the 
bank,  and  canceling  the  note.  This  was  done 
on  November  2Sth,  the  day  the  draft  was  re- 
ceived. Pfelffer  testifies  that  it  was  done 
without  his  consent  If  this  were  true,  and 
were  material,  he  fully  ratified  all  that  was 
done  in  this  regard  on  the  morning  of  the 
next  day,  when,  as  he  testifies,  Goble  hand 
ed  him  his  canceled  not^  and  told  him  what 
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had  been  done,  wltbln  flre  minutes  after  he 
entered  the  bank.  In  the  meantime  no  no- 
tice of  Lnman's  claim  bad  been  received.  As 
to  ratification,  see  Cook  t.  Tollls,  18  Wall. 
832.  The  earliest  notice  to  the  bank  of  Lu- 
man's  claim  is  a  demand  tat  the  money, 
which  he  testifies  to  as  made  by  himself  up- 
on Goble  on  December  Ist  Hamlin  testi- 
fies to  a  demand  made  about  December  8th 
or  0th.  But  the  court  ba^s  Its  decision  up- 
on the  ground  that  there  Is  sufficient  evi- 
dence to  Justify  a  finding  by  the  trial  court 
that  the  bank  had  notice  of  Luman's  eq- 
uities, supposing  him  to  have  any,  through 
knowledge  acquired  by  or  imputable  to  Go- 
ble before  the  receipt  of  the  draft  The 
rulings  of  the  trial  court  already  cited  In- 
dicate clearly  that  It  never  passed  upon  or 
-considered  this  question  at  all,  but  held 
Pfeitfer's  knowledge  ctiargeable  to  the  bank 
as  notice;  and  the  evidence  tending  to  show 
notice  through  Gobte  seems  to  me  Insuffl- 
«lent  to  support  a  flndlnf  that  the  bank  had 
notice  by  that  means. 

I  most  call  attention,  in  passing,  to  some 
tnaccnracles  In  the  statement  of  the  testi- 
mony by  the  court  upon  this  point.  It  is 
said  that  Goble  answers  "that  he  did  not 
know  until  shortly  after  PfeiCCer  had  re- 
turned, and  after  the  application  had  been 
made,  that  the  money  belonged  to  Luman." 
Now,  Goble  nowhere  intimates  that  he  ever 
learned  or  knew  that  the  money  belonged 
to  Luman.  Whether  the  money  did  belong 
to  Luman  Is  a  legal  question,  which  the 
court  does  not  discuss  uot  directly  decide. 
Hamlin  testifies  that,  on  December  8th,  Go- 
ble stated  that  he  bad  no  direct  knowledge 
of  the  source  from  which  the  money  was 
derived.   This  was  after  Lnman's  demand. 

The  record  of  a  mortgage  la  notice  of  Its 
contents  to  persona  interfering  with  the 
mortgaged  property  to  the  prejudice  of  the 
mortgagee's  rights;  but  It  Is  not  notice,  and 
not  sufficient  to  put  any  <me  upon  Inquiry 
as  to  whether  any  property  or  money  which 
the  mortgagor  may  afterwards  possess  is 
derived  from  a  sale  of  the  mortgaged  prop- 
erty, or  any  portion  of  it.  Street  rumors— 
Goble's  only  source  of  knowledge  that  Pfelf- 
fer  had  gone  east  with  sheep— are  not  no- 
tice, and  they  require  no  attention.  Lu- 
man testifies  that,  during  Ffelffer's  absence, 
he  asked  Goble  how  PfelfFer  was  getting 
along  with  his  sheep,  and  that  Goble  an- 
swered that  he  had  not  heard  from  Pfelffer 
since  he  shipped  those  sheep  from  Rawlins. 
Goble  testifies  that  he  could  not  have  used 
tbts  language,  because  he  "really  did  not 
know;  bad  not  heard  from  Pfelffer  at  Raw- 
lins, or  any  other  point."  And,  on  cross- 
examination,  Luman  Is  not  positive  as  to 
the  language  used.  It  Is  evident  that  Lu- 
man knew  of  the  shipment  of  the  sheep 
from  Rawlins,  and  that  Gktble  did  not.  The 
remainder  of  the  testimony  bearing  upon 
Goble's  knowledge  of  the  source  from 
which  the  money  represented  by  the  draft 


was  derived  may  be  epitomized  as  foHows: 
Goble  knew  that  Pfelffer  bad  bought  sheep 
to  a  considerable  amount;  would  not  have 
thought  he  bad  money  to  buy  so  large  a 
number  without  going  In  debt;  knew  that 
prices  bad  declined;  knew  of  a  small  in- 
come Pfelffer  had  outside  of  his  employ- 
ment at  the  bank,  and  abont  $1,000  in  prop- 
erty, part  of  which  was  a  homestead.  He 
understood  that,  when  Pfelffer  left  the 
bank,  he  was  going  out  with  sheep;  that 
he  had  a  sheep  ranch  north  of  Rock 
Springs-  The  court  lays  stress  upon  the 
fact  that  the  draft  was  a  Chicago  draft,  and 
was  mailed  from  Laramie,  a  point  east  of 
Rock  Springs,  and  that  it  incidentally  ap- 
pears that  Pfelffer  received  returns  from  a 
shipment  of  wool  some  time  In  June.  The 
conclusltm  of  the  court  Is  that  Goble  must 
have  known,  when  he  received  the  draft 
from  Pfelffer,  that  it  represented  the  proceeds 
of  the  sale  of  sheep  mortgaged  by  Pfelffer  to 
Luman.  In  this  conclusion  I  cannot  concur. 
Goble  testifies  positively  that  he  had  no  such 
knowledge.  Pfelffer  testifies  that  he  did 
not  tell  any  officer  of  the  bank  what  he  was 
going  away  for,  and  does  not  think  they 
knew.  But  It  Is  to  be  remarked  that  If 
they  had  known  that  he  went  away  to  sell 
mortgaged  sheep,  and  that  he  actually  sold 
them,  it  would  not  be  knowledge  that  any 
money  or  commercial  paper  afterwards  de- 
posited by  him  as  his  own  was  the  pro* 
ceeds  of  such  sale.  It  Is  further  to  be  re- 
membered that  the  acceptance  of  the  draft  by 
the  bank,  and  placing  it  to  Pfeiffer's  credit, 
discharged  bis  Indebtedness  to  the  bank, 
and  left  a  balance  to  his  credit  This  ev- 
erywhere, except  In  Tennessee,  made  the 
bank  a  holder  for  value  in  the  usual  course 
of  business.  And  the  draft  was  ordinary 
commercial  paper. 

What  la  the  character  of  notice  required 
of  undisclosed  equities  of  third  parties  to 
defeat  the  rights  of  such  holders?  Wade  on 
Notice,  at  section  80,  gives  the  following 
statement  of  the  law:  "But  respecting  ne< 
gotlable  Instruments,  and  their  transfer,  the 
purchaser  occupies  a  more  advantageous  po- 
sition than  the  purchaser  of  any  other  spe- 
cies of  property.  It  is  true  that  even  he 
win  be  affected  by  notice  of  equities  which 
would  have  defeated  the  security.  In  whole 
or  in  part  In  the  hands  of  the  original 
payee;  but  so  favorable  la  the  law  to  the 
facile  transfer  of  negotiable  paper  that  It 
will  not  suffer  its  assignability  to  be  ob- 
structed by  a  merely  technical  notice  to  the 
purchaser  that  the  obligor,  as  between  him- 
self and  the  obligee,  has  a  defense  to  the 
demand.  The  notice  of  defenses  to  nego- 
tiable paper  must  therefore  be  actual,  and 
not  merely  constructive,  and  must  be  of  a 
higher  degree  than  circumstances  sufficient 
to  put  a  man  of  ordinary  prudence  on  in- 
quiry." Luman's  position  is  surely  not 
better  than  that  of  the  obligor  In  a  nego- 
tiable Instmment    In  Byles,  Bills,  p.  226, 
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the  rule  1b  stated  thus:  "Bat  mere  negU- 
gence,  however  groes,  not  amouDting  to 
willful  and  frandnlent  bUndnew  or  alntl> 
nence  from  inqniir.  will  not  of  Itself 
amount  to  notice,  though  It  may  be  erl- 
dence  of  It"  Parsons  puts  It  In  these 
words:  "At  one  time  this  acquirement  of 
property  in  negotiable  paper  was  defeasible 
by  proof  of  want  of  care;  that  Is,  If  a  hold- 
ed  lost  his  note,  and  a  thief  or  finder  passed 
it  oft  to  a  bona  fide  holder,  the  property  did 
not  pass  If  the  circumstances  were  such  as 
to  show  negligence  on  the  part  of  the  pur* 
chaser,  or  a  want  of  due  Inquiry.  But  the 
question  of  negligence  seems  now  to  be  at 
an  end,  and  nothing  than  fraud  defeats 
the  title  of  the  purchaser."  Pars.  Mer.  Law, 
p.  128.  Another  author  has  ft  In  these 
words:  "And  the  more  correct  opinion,  as 
It  seems  to  ns,  In  that  the  circumstances 
must  be  so  pointed  and  emphatic  as  to 
amount  to  proof  of  mala  fides  In  the  absti- 
nence of  inquiry,  or  such  as  to  be  prima 
Cade  Inconsistent  with  any  other  Tlew  than 
that  there  Is  something  wrong  in  the  title, 
and  thus  amount  to  constructive  notice." 
1  Daniel,  Neg.  Inst  747.  In  Story,  Bills,  p. 
211,  the  learned  author  states  the  rule  in 
these  words:  "For  a  considerable  length  of 
time  the  doctrine  prevailed  that  if  the  holder 
took  the  blU  under  suspicious  circumetan- 
ces,  or  without  due  caution  and  Inquiry,  al- 
though he  gave  value  for  It  yet  he  was  not 
to  be  deemed  a  holder  bona  fide  without  no- 
tice. But  this  doctrine  h&a  since  been  over- 
ruled and  abandoned,  upon  the  ground  of  its 
Inconvenience  and  obstruction  to  the  free 
circulation  and  negotiation  of  exchange  and 
other  transferable  paper.  And  It  Is  now  held 
that  a  party  tailing  a  bank  note  bona  fide, 
and  for  full  valu^,  is  entitled  to  recover  up- 
on It  although  it  had  been  stolen,  and  he 
took  it  negligently."  The  "considerable 
time"  referred  to  commenced  in  1824,  with 
the  Introduction  of  the  doctrine  that  negli- 
gence in  making  Inquiry  upon  a  knowledge 
of  susplclouB  circumstances  Is  equivalent  to 
notice,  In  the  case  of  Gill  v.  Gubitt,  3  Bam. 
&  C.  466,  and  ended  in  1836,  with  the  utter 
repudiation  of  ttiat  doctrine  in  Goodman  v. 
Harvey,  4  Adol.  &  B.  870.  Neither  In  Eng- 
land nor  In  the  United  States  has  the  re- 
pudiated doctrine  obtained  a  footing  since. 
This  court  was  too  favorable  to  defendant  In 
error  at  the  original  hearing  In  saying  that 
the  question  of  notice,  under  the  evidence, 
is  a  close  question. 

I  will  not  multiply  quotations,  nor  attempt 
a  review  of  the  very  numerous  cases  bear- 
ing upon  this  point  There  seems  to  be 
little,  If  any,  difference  of  opinion  as  to  the 
rule  in  force  at  the  present  time.  The  case 
of  Hamilton  v.  Marks,  63  Mo.  167,  shows  a 
complete  change  of  front  by  the  supreme 
court  of  Missouri  on  this  question.  In  Sey- 
bel  V.  Bank,  54  N.  Y.  288,  the  prevailing  doc- 
trine is  carried  to  a  great  length.  The  action 
iwas  for  the  recovery  of  the  value  of  two 


United  States  bonds,  not  yet  diie,  for  f^fiOa 
each.  They  had  been  stolen,  with  a  number 
of  other  bonds,  on  the  evening  of  September 
12,  1865.  Thc^  were  bought  by  defoidant 
next  day.  Before  9  o'dock  in  the  morning 
of  that  day,  two  printed  notices  of  the  rob- 
bery, containing  the  numbers  of  the  bonds, 
were  left  at  the  place  of  business  of  the 
bonk,  while  some  persons  were  sweeping  out 
the  room.  One  of  these  notices  was  placed 
on  a  desk  marked  "Cashier's  Desk,"  and  the 
other  notice  on  a  desk  opposite.  In  such  po^ 
tlon  as  to  be  seen  by  the  occupants  of  the 
desks  when  they  should  talce  their  places. 
The  cashier  testified  that  he  did  not  see  the 
notice,  and  that  It  vaa  not  the  custom  of  the 
bank  to  regard  such  notices,  or  to  keep  a 
memorandum  of  them.  Held  (two  commis- 
sioners of  appeals  oat  of  five  dissenting), 
that  the  bank  was  not  liable. 

I  cannot  agree  with  the  court  In  Its  Tlew 
of  the  case  of  Union  Stock-Yards  Nat  Bank 
T.  GUlesple,  137  U.  S.  411,  11  Sap.  Gt.  118, 
and  41  Fed.  231,  that  the  erldoice  is  no 
stronger  against  the  bank  in  that  case  than 
the  evidence  in  this  case.  The  GlUesples 
were  citizens  of  Kansas  City,  Ho.,  doing 
business  there.  Rappal,  Sons  &.  Go.  were  in 
the  commission  business  at  the  Union  Stock 
Yards,  Chicago.  They  were  not  buyers  and 
sellers,  but  agents  or  factors,  and  known 
to  be  such  by  the  bank.  They  were  custom- 
ers of  the  bank,  and,  at  the  time  of  the 
transactions  out  of  which  the  suit  arose,  their 
account  was  largely  overdrawn.  This  over- 
drawing commenced  in  January,  1885,  with 
an  overdraft  of  ¥1,476.25,  and  increased  so 
that  in  June  the  amount  of  their  overdrafts 
was  $9,850.96.  Notwithstanding  this,  on 
July  20th,  the  bonk,  by  Its  cashier,  advised 
the  Kansas  City  Stock- Yards  Bank  as  fol- 
lows: "Rappal,  Sons  &  Co.  are  a  firm  in 
good  standing  financially  and  otherwise.  I 
don't  think  they  keep  much  ready  money 
In  the  business,  but  F.  J.  Rappal  owns  large 
farms  near  Joliet  and  is  estimated  worth 
from  ¥50,000  to  $60,000.  He  is  a  man  of 
high  character,  and  has  always  had  good 
credit,  even  before  he  had  any  means."  This 
letter  of  advice  was  shown  to  the  Gillesples, 
who  were  customers  of  the  Kansas  City 
Bank.  The  Rappals  continued  to  increase 
their  overdrafts.  On  October  1st  their  ac- 
count was  $18,922.21  overdrawn;  on  October 
2d,  $18,454.80.  The  Kansas  City  BanlE  also 
had  an  arrangement  with  the  Chicago  bank 
for  notification  by  telegraph  In  case  any 
draft  was  not  paid.  The  Gillesples  were  In- 
formed of  this.  The  Glllespies  made  three 
several  shipments  of  cattle  from  Kansas 
City  to  Chicago,  to  Rappal,  Sons  &  Co..  as 
factors,  to  sell.  They  drew  drafts  upon  Rap- 
pal, Sons  &  Co.  against  these  shipments. 
The  Kansas  City  Stock-Yards  Bank  dis- 
counted the  drafts,  and  sent  them  to  the 
Union  Stock-Yards  National  Bank  for  col- 
lection. The  firet  shipment  reached  Chicago, 
and  the  cattie  were  sold,  on  Friday,  October 
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2d.  The  draft  for  the  amount  of  this  sblD- 
ment  reached  the  Chicago  bank  the  Bame 
day,  waa  presented  for  payment,  payment- 
refused,  and  the  draft  protested.  No  notifi- 
cation of  the  dishonor  of  this  draft  was  sent 
to  the  Kansas  OltT  bank  until  Monday,  Oc- 
tober Bth.  In  the  meantime  the  two  othw 
shlpmenta  reached  the  Bappals,  and  were 
sold  by  them,— the  larger  portion  on  Satur- 
day, October  Sd,  and  the  balance  on  Monday, 
October  Bth.  Th^  deposited  their  sale  tick- 
ets, showing  weight  and  price,  with  the 
Union  Stock-Yards^  Bank  for  collection. 
This  hank  made  the  collections,  amounting 
to  $26,585.00,  and  applied  It  upon  the  In- 
debtedness of  the  Rappals  to  the  hank.  This 
case  has  five  points  of  strength  against  the 
Chicago  bank  not  approached,  In  my  opin- 
ion, by  anything  In  the  case  at  bar.  First. 
The  Chicago  bank  had  given  the  Bappals 
credit  with  the  GllleSples  by  letter  of  recom- 
mendation. Second.  The  Gblc^  bank  fail- 
ed to  telegraph  notice  of  the  dishonor  of  the 
first  draft  when  It  was  dishonored,  as  It  had 
agreed  to  do.  If  It  had  done  so,  It  would 
have  enabled  the  Glllesples  to  SToId  the  loss 
of  the  two  subsequent  consignments,  for  the 
value  of  which  the  suit  was  brought  Third. 
The  Chicago  bank  was  acting  In  a  fiduciary 
capacity  for  the  Glllesptes  In  collecting  their 
drafts,  thus  Incurring  the  doty  of  diligence 
and  Inquiry.  Fourtli.  Tht  drafts  against 
Uie  Rappals  toe  these  large  amounts  receiv- 
ed at  about  the  some  time  could  hardly  be 
understood  otherwise  than  that  the  drafts 
drawn  by  the  Glllesples  were  on  account  of 
tbe  same  proper^  represented  by  the  sale 
tickets.  Fifth.  The  sale  tickets  from  the 
stock  yards  were  notice  to  the  bank  that  the 
Rappals  had  made  a  sale  of  cattle  for  some 
cnstomer.  and  that  the  tickets  were  received 
by  them  In  their  business  as  factors.  If  the 
bank  had  any  doubt  upon  this  point,  It  owed 
the  duty  of  diligent  Inquiry  Into  the  matter 
to  tbe  Glllesples,  whose  draft  It  held  for  col- 
lection. 

As  might  be  expected,  the  cases  which  go 
furthest  In  upholding  the  rights  of  holders 
for  value  of  negotiable  paper  against  undis- 
closed equities  are  cases  of  equities  claimed 
by  unknown  third  parties,  who  are  not  par- 
ties to  the  paper.  Such  Is  the  case  of  Seybel 
V.  Bank,  supra.  The  case  of  Raid  v.  Bank, 
70  Ala.  100,  is  such  a  case.  Negotiable  rail- 
road bonds  were  deposited  by  one  Butt,  who 
held  them  as  trustee  for  other  parties,  oa 
collateral  security  for  a  debt  of  his  own  to 
the  bank.  At  the  time,  Walsh,  the  president, 
and  Crawford,  a  director  of  the  bank,  had 
full  knowledge  that  they  were  held  In  trust 
by  Butt,  and  had  full  knowledge  of  the  equi- 
ties of  the  plaintiffs.  Afterwards  the  bank 
took  the  bonds  in  payment.  It  was  held 
that  the  title  of  the  bank  was  good  against 
these  equities,  because  these  officers  did  not 
acquire  their  knowledge  while  acting  in  their 
ufficlal  capacities,  or  while  transacting  busi- 
ness for  the  bank.   Neither  did  Qoble  ac- 


qidre  his  kiuiwledce  of  Pfelffer*8  business 
while  acting  In  his  ofilclal  capad^  for  the 
bank. 

I  think  the  <«der  of  this  court  made  on  tbe 
original  hearing  of  this  case,  directing  a  new 
trial,  should  stand,  for  three  reasons:  First, 
for  error  In  admitting  evidence  of  Pfeiffer*s 
nnawom  statements  las  admlsslcms  of  the 
bank  to  corroborate  his  testlmonT;  second, 
because  the  evidence  does  not  show  a  real 
subsisting  debt  owing  from  Pf^er  to  Lu- 
man;  third,  because  the  numey  for  which 
this  action  Is  brought  reached  the  bank  in 
the  form  of  commercial  paper,  of  which  the 
bank  became  a  bona  fide  header  for  valuer 
In  the  usual  coxuae  of  business. 


LEVT  V.  MAONOLXA.  LODGE.  NO.  20,  L  a 
O.  F.    (S.  F.  No.  40.)' 

(Supreme  Oonrt  of  California.    Dec.  6,  188S,) 

BElTEVOLBltT   SOCIKTIB8 — COS8TITDTION — PbOVI- 
BION8    rOB    EXFOUIOH    rSOK    MBHBCR8HIP  — 

Validitt— BxFDisiOH— SurriciBSCT  OF  Chab- 
GBs— Maxdahdb  tob  Bbbtobatiok— Dbibbsb. 

1.  The  fact  that  one  discharged  from  mem- 
bership in  a  rolnntary  beaevolent  association 
has  not  pursued  the  remedies  tor  reinstatement 

Srovided  by  laws  of  the  association  Is  a  good 
efense  in  a  drii  action  against  the  assodatioa 
for  reinstatemenL 

2.  A  proTlsion  In  the  constitation  of  an  nn- 
incorporated  voiantary  association  requiring  the 
committee  for  the  trial  of  members  accused  of 
violating  the  laws  of  the  order  to  report  a  mem- 
ber who  falls,  when  properly  summoned,  to  ap- 
pear before  it  for  trial,  guilty  of  contempt,  and 
makes  thek  report  concTtuiTe,  and  the  punish- 
ment for  contempt  expulsion,  la  valid  and  bind- 
ing on  the  memoers  of  the  association,  where 
the  constitution  is  agreed  to  as  a  part  of  the 
contract  of  manbersh^  by  all  persons  j<^lng\ 
the  order. 

3.  In  mandamus  for  reinstatement  to  mem^i 
bershlp  in  a  voluntary  association  after  being 
expelled  for  contempt  In  refusipg  to  appear  be- 
fore a  committee  of  the  order  for  trial  on  char-i 
gee  of  violation  of  laws  of  the  order,  the  objeo 
don  that  the  charges  were  InsuflScient  cannot  be 
urged  if  the  charges  were  sufficiently  specific  to 
apprise  plaintiff  "of  the  nature  thereof,  and  to 
enable  hmi  to  prepare  for  his  defuse"  (though, 
possibly,  sabiect  to  special  demurrer  In  a  court 
of  law),  vrhan  their  saffidency  was  not  object* 
ed  ta  In  the  proceedings  b^re  tiie  ordw. 

Commissioners'  dedslon.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Application  by  Max  M.  Levy  against  Mag- 
noUa  Lodge,  No.  29,  L  O.  O.  F.,  for  writ  of 
mandamus  to  compel  defendant  to  reinstate 
plaintiff  as  a  member.  From  a  Judgment 
awarding  the  writ,  and  an  order  denying  it  a 
new  trial,  defendant  appeals.  Reversed. 

Marcus  Rosenthal,  for  appelant.  Geo.  D. 
Collins,  fbr  resptrndent 

VANCLXEF,  C.  The  defendant  has  ap. 
pealed  from  a  Judgment  of  the  superior  court 
awarding  a  peremptory  writ  of  mandate  com- 
manding defendant  to  restore  the  plaintiff  to 
his  former  status  as  a  member  of  said  lodge, 
from  which  he  had  been  expelled,  and  also 


1  Rehearing  denied. 
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from  an  order  denying  Us  motion  tat  a  new 
trltO. 

Tbe  material  facta  of  record  are  as  follow: 
The  delSradant  la  a  Tolnntaty,  unlneorporat* 
ed,  fratenuil,  and  beneficial  aaaociatlon,  of- 
ganlaed  In  tbe  city  dt  San*  FrandKo,  and 
Soremed  by  a  written  crawtltntlon  and  by- 
laws signed  by  all  Its  members.  It  Is  sub* 
ordinate  to  a  higher  <nganlxatlon  known  as 
tbe  "Grand  Lodge  of  I.  O.  O.  F.  of  the  State 
of  Callfoxnia,"  which.  In  Its  turn.  Is  sabor- 
dtnate  to  a  sovereign  grand  lodge.  The  con- 
stitution of  the  defendant  lodge  (section  7) 
provides  that  "the  constitution,  laws  and  de- 
cisions of  the  aorerelgn  grand  lodge  •  *  • 
and  tbe  constltutton,  laws,  and  dedstmu  fit 
the  grand  lodge  *  *  *  of  the  state  of  Call- 
foraia  are  laws  of  this  lodge;  and  all  per- 
flons,  by  becoming  members  of  this  lodges 
consent  to  and  agree  to  abide  by  the  same." 
Sectltm  18  of  the  by-laws  of  the  defendant 
lodge  provides  tiiat  every  member  In  good 
standing,  who  has  attained  to  the  third  de- 
gree, **shaU,  hi  case  of  sickness,  inflrmlty,  or 
bodily  acddentt  rendering  him  nnable  to 
earn  a  livelihood,  receive  from  the  lodge  fnnd 
a  weekly  benefit  of  ten  doUaxs,  •  •  •  and 
In  all  cases  benefits  sh^l  only  be  granted  on 
the  recommendation  of  the  noble  or  vice 
grand,  subject  to  the  restrlctiona  hereinafter 
provided,  and  no  ben^t  shiUl  be  paid  for  a 
part  ol  a  week's  sickness,  nor  for  any  sick- 
ness which  Is  only  of  <me  we^s  duration, 
nor  for  any  slcikness  caused  by  Intemperance 
or  Immoral  conduct"  Section  21  of  the  by- 
laws provides:  **A.  member  wh<^  though 
sick  or  disabled,  but  vho  Is  able  to' collect 
debts,  settie  accounts,  to  make  contracts,  to 
oversee  or  superintraid  any  business,  shall 
not  be  entitled  to  benefits  as  a  matter  of 
right  or  legal  claim;  but  such  member  may 
be  granted  relief  by  a  vote  of  the  lodge." 
Section  6,  art.  4,  (rf  the  constitution  of  the 
<lefendant  lodge,  Is  as  follows:  "Sec.  6. 
This  constitution,  and  all  laws,  rules,  and 
legnlatlrais  providing' for  the  granting  of  sick, 
funeral,  and  other  benefits,  or  of  any  aid,  re- 
lief, assistance,  allowance,  expenses,  or  mon- 
ey to  any  member,  wife,  widow,  orphan,  or 
any  person  whatever,  or  providing  for  the 
payment  to  the  lodge  of  dues,  assessments, 
and  demands  by  a  member,  are  not  Intended 
and  sliall  not  be  construed  to  create  the  re- 
lation of  debtor  and  creditor,  nor  to  create 
legal  rights,  liabilities,  nor  respoasIbUittes, 
nor  any  legal  contractual  relation,  nor  confer 
any  right  to  enforce  the  granting  or  pay- 
ment of  the  same  by  resort  to  courts  of  law. 
On  the  contrary,  all  questions,  whether  of 
law  or  fact,  relative  to  the  granting,  pay- 
ment, or  refusal  of  the  same,  relate  to  moral 
duties  or  obligations,  and  not  to  legal  ones, 
and  appertain  to  tbe  sole  Jurisdiction  of  this 
lodge  and  the  authorities  of  this  order;  and 
their  decisions  In  the  premises  shall  be  bind- 
ing, conclusive,  and  final  upon  all  members, 
wives,  widows,  orphans,  or  persons.  Every 
l>er8on,  1^  becoming  or  continuing  a  member 


of  this  lodC4  omuenta  to^  ftnd  agrees  to 
abide  by,  all  tbe  laws  and  decisions  of  this 
'lodge  and  of  tbe  antborttles  of  tbe  osder.** 

Plaintiff  became  a  third-degree  member  of 
tbe  defendant  lodge  In  November,  1888,  and 
so  continued  untU  be  was  U|>elled,  In  .April, 
1894.  In  1893  he  claimed  to  be  pennanently 
sick,  and  nnable  to  earn  a  llvdlhood,  and 
was  so  reported  to  his  lodge;  and  fliereiqMm 
tbe  lodge  commenced  to  pay  him  sick  benefits 
at  the  rate  of  $10  a  week;  but,  after  hav- 
ing paid  such  benefits  for  a  number  cC  moDttis 
<not  q]eclfled  in  reeor^,  the  lodge  de- 
clined to  pay  plaintiff  any  fnrther  ben^lts, 
Uiougb  he  still  dalmed  And  demanded  tbon. 
In  this  state  of  bla  case  tbe  constftntton  of 
defendant  (section  art  40  provided  for  bim 
the  following  remedies,  and  no  other:  "If  a 
lodge  refuses  or  ne^ecfes  to  grant  sick  bene- 
flts  to  a  brother,  he  may,  at  any  time  within 
four  weeks  thmafter,  donand  In  wilting 
that  the  lodge  appcdnt  a  cmnmlttee  to  investi- 
gate the  matter,  ifrtiereupon  tiie  lodge  shall 
appoint  a  committee  <tf  five  to  hear  the  evi- 
dence and  report  the  facts  and  their  ctmdn- 
slons  to  the  lodge.  Such  committee  shall, 
without  unnecessary  delay,  notify  the  broth- 
er of  the  time  and  place  of  their  meeting,  and 
Investigate  the  case.  They  shall  ke^  fnO 
minutes  ctf  the  evidence  and  of  thdr  proceed- 
ings, and  report  the  "Same  to  the  lodge,  with 
their  conclusion.  •  •  •  Upon  the  report 
being  made,  notice  therettf  shall  forthwith 
be  liven  by  the  secretary  to  ttie  party  against 
whom  the  verdict  is  rendered,  and  he  shall 
have  two  weeks  In  which  to  file  fals  enep- 
tlons.  If  no  exceptions  are  filed  within  two 
weeks,  the  lodge  shall  proceed  to  prononnoe 
Its  Judgment  and  dedsicHL  An  appeal  from 
the  Judgment  of  the  lodge  may  be  takoi  at 
any  time  within  two  weeks  thereafter  to  the 
grand  lodge,  on  questions  of  law  ot  fact  or 
both,  ai^  If  no  socb  appeal  is  takoi,  the 
Judgment  of  the  lodge  Is  final  When  a  bill 
of  ex<^}tlon8  to  tbe  report  of  the  commit- 
tee is  filed  as  above  provided,  the  lodge  may 
determine  upon  Ite  merits,  ami  either  change, 
modify,  or  sustain  the  report  of  the  commit- 
tee, at  teSst  the  same  back  to  the  same  or 
another  committee,  cr  order  a  new  Investi- 
gation. If  the  loc^  shall  deem  the  excex^- 
tlons  not  well  taken.  It  shall  proceed  to  yto- 
nounce  its  Judgment  and  decision.  Each  wit- 
ness, at  tbe  condnslon  of  his  testlmtmy,  and 
before  other  proceedings  In  tbe  case  are  had, 
shall  have  his  testimony  as  taken  down  by 
the  committee  read  over  to  him,  and  shall 
make  such  corrections  thereof  as  he  may 
deem  proper,  and  sbaU  thereupon  sign  each 
page  of  said  testimony.  The  brother  has  the 
afflrmatlve  of  the  Issue;  and  the  committees 
appointed  under  this  section  shall  be  appoint- 
ed and  governed  by  the  hiles  applicable  to 
committees  iqx>n  trials  tmder  charges."  In 
accordance  with  this  section  the  plaintiff  de- 
manded. In  writing,  that  the  lodge  appoint 
a  committee  to  Investigate  the  quostion  ss 
to  whether  be  was  entitled  to  farther  bene- 
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fits;  vberenpon  the  lodge  appointed  ench 
committee,  and  tbe  committee  without  delay 
aotlfled  plaintiff  ot  their  appointment,  and 
also  of  a  time  and  place  when  and  where 
they  would  meet  and  Investigate  the  matter; 
and  the  committee  met  at  the  time  and  place 
appointed,  bnt  the  plaintiff  refused  to  meet 
the  committee  at  that  time  and  place,  or  at 
any  other  time  or  place,  and  aoon  thereafter 
commenced  an  action  against  the  defendant 
In  a  justice's  conrt  to  recover  benefits  allied 
to  be  doe  him.  and  obtained  a  judgment  for 
the  snm  of  960  and  costs.  Thereafter,  on 
March  20.  1894,  a  member  of  the  defendant 
lodge  made  and  filed  In  the  lodge  charges  In 
writing  against  the  plaintiff,  specifying  that 
plaintiff  had  violated  his  contract  with  the 
Iodf;e,  and  thereby  violated  the  rules  and  reg- 
ulations of  the  lodge  and  of  the  grand  lodge, 
by  commencing  and  prosecuting  said  action 
in  the  Justice's  conrt;  and  also  that  during 
the  year  1S03  the  plaintiff  "claimed  and  re- 
ceived sick  benefits  from  said  lodge  to  which 
be  was  not  entitled,  thereby  defrauding  the 
said  lodge,  be  having  violated  section  21  of 
the  by-laws."  On  the  day  these  charges 
were  made,  the  lodge,  In  compliance  with  its 
rales,  appointed  a  committee  of  five  mem- 
•jers  to  Investigate  said  charges,  and  to  re- 
port the  result  to  the  lodge.  The  committee 
Immediately  summoned  plaintiff  to  appear 
before  If  on  April  S,  1894.  at  7  o'clock  p.  m., 
to  answer  said  charges,  and  notified  him  that, 
in  case  he  made  defaolt,  he  would-  be  report- 
ed to  the  lodge  as  being  guilty  of  contempt 
TMs  summons  was  served  on  plaintiff 
March  21,  1894,  by  delivering  to  him  a  copy 
thereof,  attached  to  a  copy  of  said  charges 
against  him.  On  March  31,  1894,  the  lodge 
received  the  following:  "Magnolia  Lodge,  No. 
29,  I.  O.  O.  F.  of  Cal.— Gents:  Being  cou- 
Tlttced  of  a  total  absence  of  power  in  your 
organization  to  expel  a  member  upon  tbe 
'charges'  made  against  Max  Levy.  I  have 
advised  him  that  any  action  that  you  may 
take  against  him  in  that  direction  will  be  a 
nullity,  and  I  therefore,  on  his  behalf,  re- 
spectfully suggest  that  yon  dismiss  the  'char- 
ges' and  proceedings  that  have  been  taken 
in  respect  thereto,  as  the  entire  matter  Is  be- 
yond the  scope  of  your  authority.  Yours, 
respectfully,  Geo.  D.  Collins,  Attorney  tor 
Max  Levy."  The  lodge  took  no  action  on  this 
letter,  and  the  committee  met  at  the  liour 
appointed  in  the  summons,  and  called  the 
plaintiff,  and  waited  for  him  three  hours,  but 
he  failed  to  appear.  (Plaintiff  testified  that  he 
declined  to  appear  before  the  committee  on 
the  advice  of  Mr.  Collins,  his  attorney.) 
Thereupon  the  committee  fully  reported  to 
the  lodge  their  action,  and  that  plaintiff  failed 
to  appear,  and  also  their  conclusion  that 
plaintiff  was  guilty  at  contempt  of  the  au- 
thority of  the  lodge.  The  lodge  adopted  the 
report  of  the  committee,  and  thereupon,  with- 
out further  notice  to  plaintiff,  expelled  him 
from  tbe  lodge;  but  Immedlatdy  thereafter 
•erred  on  Um  tbe  fbllowing  written  notice: 


"BaD  of  Magnolia  Lodge,  Ko.  29,  "L  O.  O. 
Odd  FeUows'  Han,  Corner  Seventh  and 
Market  Sts.  San  Francisco,  Cal.,  April  <, 
18M^  To  Max  Levy.  City— Dear  Sir  and 
Bro.:  Please  take  notice  tiiat  at  the  regular 
meeting  of  this  lodge,  held  this  evening,  the 
committee  appointed  to  try  certain  charges 
preferred  against  you  by  Bro.  B.  O.  Flanden, 
P.  O.,  reported  you  In  contempt  according  to 
section  5  of  article  Vni.  of  the  constitution, 
you  having  failed  to  appear  before  it,  att&r 
having  been  duly  subpoenaed,  and  the  lodge 
adopted  the  report  and  yon  was  accordingly 
expelled  from  membership  in  tbe  same.  Toun 
In  F..  U  and  T.,  [SeaL]  Sanrael  Polack,  Sec- 
retary." The  plaintiff  did  not  except  to  tbe 
report  of  the  committee,  nor  appeal  from  tbe 
order  of  expulsion,  nor  seek  any  other  relief 
from  the  lodge;  bot  instead  therectf  com- 
menced tills  proceeding  for  a  wrtt  at  man- 
date. 

Section  S  of  article  8,  referred  to  In  the 
above  notice  to  plaintiff  of  his  expulsion, 
la  Included  In  tbe  following  extract  from  that 
article,  embracing  sectlcms  2  to  6,  Inclusive. 

"Sec.  2.  Any  member  who  shall  violate  any 
of  the  principles  of  the  order,  or  offend 
against  the  constitution,  by-laws,  or  rules  of 
order  of  this  lodge,  or  the  penal  laws  of  the 
land,  ahan  be  fined,  reprimanded,  suspend- 
ed, or  expelled,  as  the  by-laws  may  direct  or 
the  lodge  determine. 

"Sec.  3.  Every  member  shall  be  entitled  1x>  a 
fair  trial  for  any  offense  involving  reprimand, 
suspension,  or  expulsion.  No  member  shall  be 
put  upon  trial  unless  charges  duly  specifying 
the  offense,  so  as  fully  to  apprise  him  of  the 
nature  thereof,  and  to  enable  him  to  prq^are 
for  his  defense,  shall  be  submitted  to  tbe  lodge, 
in  writing,  and  signed  by  a  memt)er  of  a  lodge 
within  tbis  Jurisdiction,  and  a  copy  thereof 
under  seal  of  the  lodge,  be  served  upon  him. 

"Sec.  4.  Such  chaises  shall  be  referred  to  a 
committee  of  five  members,  who  shall,  with- 
out unnecessary  delay,  summon  the  parties, 
and  try  the  case.  They  shall  keep  full  minutes 
of  the  evidence  and  of  their  proceedings,  and 
repc^  the  same  to  the  lodge,  with  their  ver^ 
diet  •  •  •  Upon  the  report  being  made,  no- 
tice thereof  shall  forthwith  be  fi^ven  by  the 
secretary  to  the  party  against  whom  the  ver- 
dict is  rendered,  and  he  shall  have  two  weeks 
in  which  to  file  his  exceptions.  If  no  excep- 
tions are  filed  within  two  weeks,  the  lodge  shall 
proceed  to  pronounce  Judgment  upon  the  ver- 
dict, and  affix  the  penalty.  An  appeal  from  the 
Judgment  of  the  lodge  may  be  taken,  at  any 
time  within  two  weeks  thereafter,  to  the  grand 
lodge;  and.  If  no  such  appeal  Is  taken,  the 
Judgment  of  the  lodge  shall  be  final.  When 
a  bill  of  exceptions  to  the  report  of  the  com- 
mittee Is  filed,  as  above  provided,  the  lodge 
may  detennlne  upon  its  merits,  and  rither  sna- 
taln  the  report  of  tbe  ccmimlttee  or  refer  the 
same  back  to  the  same  or  another  committee, 
or  grant  a  new  trial.  If  the  lodge  deems  the 
exceptions  not  wtii  taken.  It  shall  proceed  to 
pronminee  Its  Judgment,  and  afilx  tiie  penalty. 
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"Sec.  S.  If  tbe  accused  refuse  w  neglect  to 
stand  trial  when' duly  summoned,  tlie  com- 
mittee  aball  report  him  guilty  of  contempt  of 
tbe  lodge,  wblch  report  Bhall  be  conclwln;  and 
tbe  punlsbment  aball  be  expulsion. 

"Sec.  6.  If  a  Bpedfic  penalty  for  an  oOrenae 
be  provided  In  the  constitution  or  by-laws,  tbe 
noble  grand  shall  enforce  it.  If  none  be  so  pro- 
Tided,  the  lodge  shall  decide  by  paper  ballot 
whether  the  penalty  shall  be  expulsion,  sus- 
pension, or  reprimand  and  fine.  During  tbe 
ballot  the  accused  brother  shall  withdraw  from 
tbe  lodge  room.  If  upon  the  first  ballot  It  shall 
appear  that  two-thirds  of  the  ballots  are  cast 
for  expulsion,  such  shall  be  the  penalty.  If 
two-thirds  of  the  ballots  are  not  cast  for  ex- 
pulsion, then  the  lodge  sbaU  proceed  to  ballot 
for  suspension,  and  if  two-thirds  of  tbe  ballots 
are  cast  for  suspension,  suspension  shall  be  the 
penalty,  and  tbe  lodge  shall  proceed  to  fix  tbe 
duration  of  such  suspeuEdon,  which  shall  not 
exceed  two  years.  If  neith^  expulsion  nor  sus- 
pension Is  determined  as  tbe  penalty  as  above 
provided,  then  the  penalty  sl^l  either  be  re- 
primand, fine,  or  both.  If  fine  Is  determined 
upon,  then  the  lodge  shall  fix  the  amount,  not 
exceeding  $10;  if  reprimand  Is  decided  upon, 
then  tbe  accused  shall  be  reprimanded  in 
open  lodge  by  the  acting  noble  grand."  No 
ballot  held  under  this  sectiffli  aball  be  lecoiuld- 
ered. 

Those  portions  of  the  constitution  and  by- 
laws hereinabove  set  out  are  all  fully  set  out 
In  the  pleadings,  and  none  of  them  is  denied 
by  either  party.  The  statement  on  motion  for 
new  trial  shows  that  they  were  all  introduced 
in  evidence  without  objection.  Both  parties 
have  propOTly  treated  tbem  here  as  facts  of 
lecorA,  without  objection  on  the  ground  that 
they  are  not  expressly  found  as  facts  by  the 
court,  and  they  are  so  considered  In  this  ofdn- 

lOD. 

The  only  express  findings  purporting  to  be 
findings  of  fact,  requiring  any  consideration, 
are  the  following:  "(1)  That  plalntUf  did  not 
at  any  time  demand  or  receive  from  defendant 
dcfe  benefits  to  which  he  was  not  entitled.  (2) 
That  neither  of  said  charges  [which  he  was 
summoned  to  answer  before  the  committee] 
constitutes  any  offense  against  said  def ^dant's 
constitution  or  by-laws;  nor  does  either  of  said 
chatxes  warrant  the  expulsion  of  plaintiff  from 
membership  In  defendant  organization;  nor  has 
defendant  any  power,  authority,  or  Jurisdiction 
to  try  plaintiff  upon  said  charges,  or  to  expel 
him  from  membership  therefor.  (3)  That  there 
Is  no  by-law,  rule,  or  regulation  of  defendant 
making  or  prescribing  said  charges  a  ground  of 
expulsion  from  membership  in  said  defendant 
lodge." 

Tbe  first  odb  of  these  findings  Is  wholly  Ir- 
relevant to  any  material  issue  of  fact  In  this 
proceeding,  It  being  resfundve  only  to  the 
charges  which  tbe  plaintiff  was  cited  to  answer 
before  the  coinmittee,  and  which  he  never  de- 
nled.  Those  ctiargea  are  relevant  to  this  pro- 
ceeding only  for  the  purpose  of  detaminlng 
whether  tbey  constitute  an  Infraction  of  tbe 


constitution  or  by-laws  of  the  defendant  lods^ 
for  which  the  plaintiff  was  liable  to  be  tried 
In  the  manner  pn^tosed  and  punished  In  any 
way;  and  they  can  be  considered  <m  flila  ap- 
peal for  no  other  purpose. 

The  second  and  third  of  theae  nninngn  are 
mere  conclusions  of  law,  InviHvhig  only  a  con- 
Btructlon  of  the  constitution  and  Iq^-laws  of 
the  association,  or  those  portions  thereof  set 
forth  In  the  record.  Indeed,  the  record  pre- 
sents no  questifm  of  fact.  That  the  charges 
which  plaintiff  was  summoned  to  answer  be- 
fore the  committee  constituted  a  penal  offense 
against  the  constitution  and  by-laws  of  the  de- 
fendant lodge,  which  the  lodge  bad  Jnrlsdlctlcni 
to  try  in  the  mode  proposed,  was  made  8ii£Q- 
dently  manifest  by  the  extracts  frtKU  tbe  con- 
stitution and  by-laws  above  set  out,  to  wit, 
section  2  of  article  8,  read  in  connection  with 
sections  5  and  6  of  article  4  of  the  constitution 
and  section  21  of  the  by-laws.  It  was  stu^y 
a  violation  of  these  to  demand  and  receive  ben- 
efits to  which  they  did  not  entitle  him.  Tbe 
abandonment  of  his  proceeding  before  the  lodge 
to  test  his  allied  right  to  benefits,  and  tbe 
commencement  of  the  action  in  the  Justice's 
court,  woe  also  a  plain  violation  of  valid  laws 
of  the  lodge,  which  deprived  him  of  tbe  right 
to  recover  such  benefits  in  any  court  of  tbe 
state,  though  they  did  not  deprive  such  courts 
of  jurisdiction  to  hear  and  dispose  of  hla  com- 
plaint Yet  the  fact  that  the  laws  of  the  lodge 
provided  a  remedy  for  the  grievance  c«n- 
plained  of,,  which  he  had  not  pursued  and  ex- 
hausted, would  have  been  a  perfect  defense  to 
his  action  In  any  state  court.  Robinson  v.  So- 
ciety, 67  Cal.  136,  7  Pac.  435;  Association  v. 
Benson,  76  Tex.  662,  13  S.  W.  379;  Pecvle 
T.  St  GeOTge'B  Soc.,  28  Mich.  261;  German  Re- 
formed Cburdi  V.  Com.,  3  Pa.  St  282;  Olery 
V.  Brown,  61  How.  Prac.  92;  White  v.  Brown- 
ell,  2  Daly,  329;  Robinson  v.  Yates  City  Lodge. 
86  lU.  598;  Otto  v.  Benevoloit  Union,  75  CaL 
308.  17  Pac.  217;  Bac.  BesL  Soc.  (2d  Ed.) 
S  94.  On  the  same  prlndj^e  courts  of  equity 
decline  to  Interfere  with  volimtary  benevolent 
associations  so  long  as  the  means  ot  relief  pro- 
vided by  the  society  itself  have  not  been  availed 
of  and  exhausted.  Lafond  v.  Deema,  81  N. 
Y.  507;  Dolan  v.  Court  of  Qood  Samaritan,  12S 
Mass.  437;  Chamberlain  v.  Uncohi,  128  Mass. 
70. 

It  is  objected  to  those  charges  against  plain- 
tiff (here  fcr  tbe  first  time)  that  they  are  not 
sufficiently  Bpedflc.  They  are  sufiictently  spe- 
cific to  apprise  tbe  plaintiff  "of  the  nature  there- 
of, and  to  enable  him  to  prepare  tor  his  def  aise," 
though  the  first  step  In  such  defense  may  have 
been  in  the  nature  of  a  well-grounded  spedai 
demurrer  In  a  court  of  law.  But  they  would 
not  be  subject  to  a  general  demurr^  on  tbe 
ground  that  they  state  no  offense  against  tbe 
constitution  or  by-laws  of  the  lodge,  even  in 
the  courts  of  the  state.  There  wis  no  demur- 
rer, however,  nor  any  'motion  to  have  the 
charges  made  more  specific.  The  lettv  of  Mr. 
CoUlns  to  the  lodge  merely  denied  tbe  power 
of  the  lodge  to  expel  plalnllff  oa  tliOM  dmsa. 
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and  gave  notice  tbat  any  action  taken  b;  the 
lodge  to  tbat  direction  would  be  a  nulUty.  It 
c-ontalnB  no  complaint  tbat  the  cbarges  are  noi 
sufficiently  epeclflc.  Befildes,  plalntltF  testified 
tbat  on  the  advice  of  Mr.  CoUInB  he  refused  to 
uppear  before  the  committee;'  therefore  bis 
default  was  intentional,  and  witbout  otlier  ex- 
cuse tban  that  stated  In  the  letter  of  his  at- 
torney to  the  lodge.  In  a  case  very  similar  to 
this  (People  t.  St  George's  Soc,  28  Mlcb.  261). 
In  which  mandamus  to  reinstate  a  member  was 
denied,  the  court  said:  "Aa  these  are  proceed- 
ings under  articles  agreed  to  by  all  the  mem- 
bers, it  la  necessary  to  consider  them  without 
much  regard  to  tecbnlcalltlea,  and  to  follow 
substantial  justice  more  than  form."  In  tbat 
case  the  defendant  was  incorporated. 

Wheth^  the  penalty  of  either  of  those  char- 
ges might  have  been  expulsion,  or  only  a 
tine  of  $10,  is  immaterial,  since  plalnticr  was 
not  tried  nor  expelled  on  either  of  those 
charges,  but  was  expelled  for  contempt  of  the 
authority  of  the  lodge  in  refusing  to  appear 
before  the  committee,  or  to  stand  trial  on 
those  charges.  His  expulsion  was  in  strict 
accordance  with  section  6  of  article  8  of  the 
constitution;  and  whether  that  section  is  val- 
id and  binding  on  the  defendant  seems  to  be 
the  only  remaining  debatable  question  pr^ent- 
ed  for  decision.  The  only  objections  suggest- 
ed by  counsel  to  section  S,  art  8,  are  that  it 
mafees  the  report  of  the  committee  conclusive, 
and  affords  the  party  reported  to  be  In  con- 
tempt no  opportunity  to  except  to  the  report 
of  the  committee;  and  that  it  provides  for  no 
appeal  from  the  order  of  expulsion  la  tbat 
class  of  cases.  Ckinceding,  witbout  deciding, 
tbat  both  grounds  of  the  objection  existed, 
tbe  question  Is  whether  or  not  the  right  to 
except  to  the  report  of  the  committee,  or  the 
right  to  appeal  from  the  order  of  expulsion,  is 
such'  that  the  plaintiff  could  not  have  waived 
it  by  contract;  since  there  Is  no  question  that 
tbe  plaintiff  did  all  In  bis  power  to  waive 
them  by  signing  the  constitution  and  by-laws 
of  the  association,  which  association  existed 
and  exercised  Its  functions  only  by  vlrtne  ot 
ttie  contract  expressed  in  Its  constitution  and 
by-laws,  signed  all  Its  members.  It  Is 
well  settled  that  a  person  may  waive  any  le- 
gal right  unless  such  walvw  Injuriously  af- 
fects some  other  person,  or  Is  forbidden  by 
law,  or  <vposed  to  public  policy.  A  party 
may,  by  contract  waive  a  statutory  right 
(Bowen  V.  Aubrey,  22  Cal.  666);  and  whwe. 
In  a  criminal  case,  a  verdict  has  been  return- 
ed, the  defendant  may  waive  the  delay  of 
sentmce  allowed  by  statute  for  his  b^eflt  by 
consenting  that  judgment  on  the  verdict  may 
be  pronounced  Immediately  (People  v.  Robin- 
son, 46  Cal.  94).  He  may  also,  by  contract 
waive  bis  constitutional  right  to  notice  of  and 
opportunity  to  defend  a  dvU  action  against 
him;  for  example,  a  motion  for  Judgment 
against  him  on  an  appeal  bond  signed  by  bim 
as  surety  In  accordance  with  section  942  of 
tbe  Code  of  Civil  Procedure  (Meredith  r.  As- 
Bodatloo,  00  GaL  SI.7,  and  cases  there  cited; 


Mowry  v.  Heney,  86  Cal.  471,  25  Pac.  17),  on  ■ 
the  theory  that  said  section  of  the  Code  enters 
into  and  becomes  a  part  of  the  bond;  where- 
as In  the  case  at  bar,  the  plalutlff,  without  ref- 
erence to  any  statute,  expressly  contracted 
that  tbe  report  of  tbe  committee  In  qiiestlfm 
should  be  conclusive. 

In  answer  to  tbe  suggestion  tbat  section  5, 
BXt  8,  of  the  constitution  of  tbe  defendant  Is 
unreasonable  and  oppressive,  and  therefore  In- 
valid, it  is  to  be  observed:  (1)  Tbat  said  sec- 
tion is  not  a  by-law,  in  the  ordinary  sense 
of  tbe  word  as  applied  to  corporations,  it  be- 
ing a  part  of  the  written  contract  (constitu- 
tion) by  which  the  unincorporated  association 
(the  lodge)  was  created,  and  bears  the  same 
relation  to  the  association  as  do  charters  by 
tbe  legislature  to  private  corporations  (Hogaa . 
V.  Endowment  League,  99  CaL  248,  33  Pac. 
924);  (2)  but,  even  U  the  defendant  lodge  had^ 
been  incori>orated,  and  section  6  of  Its  present 
constitution  bad  been  enacted  as  a  by-law  con- 
ceded to  be  unreasonable,  and  therefore  lu- 
valld  as  a  by-law,  it  would  nevertheless  be 
valid  as  a  contract  If  signed  or  agreed  to  hy. 
all  the  members  of  the  corporation.  "Whai 
Is  bad  as  a  by-law,  as  against  common  rightj 
may,  however,  be  good  as  a  conti-act  since,  as 
a  learned  writer  (Ang.  &  Ames)  expresses  it: 
'A  man  may  part  with  a  common  right  volun- 
tarily, of  which  it  would  be  impolitic  aud  un- 
just to  deprive  him  of  by  a  by-law  passed 
without  his  assent,  or  perhaps  knowledge,  by 
those  who  would  not  conisult  his  Individual  In- 
terests." Bac.  Ben.  Soc.  (2d  Ed.)  S  87.  and 
authorities  there  cited.  See,  also,  Slee  v. 
Bloom,  19  Johns.  456;  Cooper  v.  Frederick,  9 
Ala.  738;  Amesbury  v.  Insurance  Co.,  6  Gray, 
696;  Davis  v.  Proprietors,  8  Mete.  (Mass.) 
821. 

On  the  facts  found  and  admitted  by  tbe 
pleadings,  I  think  the  plaintiff  was  lawfully 
expelled  from  the  defendant  lodge,  and  that 
It  was  not  the  duty  of  tbe  defendant  to  re- 
Instate  him  at  tbe  time  this  proceeding  was 
commenced,  or  at  any  time  since;  and,  there- 
fore, that  the  Judgment  awarding  the  writ  of 
mandate  should  be  reversed,  and  the  court  be- 
low instructed  to  dismiss  the  proceedings. 

We  concur:  HATNBS,  0.;  SEIARLS.  0- 

PER  CURIAM.  Toe  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  awarding 
the  writ  ot  mandate  Is  reversed,  and  the  court 
below  instructed  to  dismiss  the  proceeding. 


RYAN  V.  HOLLIDAT  et  aL    (L.  A.  80.) 
(Snpreme  Oonrt  of  OallfMnia.    Dee.  10, 1896.) 

BfOBMAOa  POBBOIiOSimK— NOVPATNim— Aluoa- 

TIOK— ClAIH  1.QAIKBT  ESTATB. 

1.  An  allegation  In  a  complaint  to  foreclose 
a  mortgage  that  there  is  now  due  and  owing 
plaintiff  a  certain  sum,  is  not  equivalent  to  aa 
averment  of  nonpayment 

2.  Failure  to  allege  nonpayment  in  a  f»m> 
plaint  to  foreclose  a  mortgace  may  be  taken  ad^ 
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Tantage  of  on  ajt^eal,  though  no  demurrer  waa 
intenoaed,  and  judgment  went  by  defanlt. 

8.  A  mortgage  existing  on  land  at  the  time 
Kwaa  purchased  by  decedent  ia  not  within  CJode 

Proc.  s  1500,  providing  that  claims  against 
the  eatate  shall  be  presented  to  the  executor,  ex- 
e^t  that  an  action  may  be  brought  on  a  mort- 
gage where  all  recourae  againat  aur  other  uroi>> 
erty  of  the  eatate  la  waived. 

Department  1.  Appeal  from  superior  court, 
BlTerslde  county;  J.  S.  Noyes,  Judge. 

Action  by  George  W.  Ryan  against  Clam 
H(dUday  and  others  to  foreclose  a  mortgage. 
From  a  Judgment  of  foreclosure,  defendant 
Heber  liogle,  administrator,  appeals.  Be* 
versed. 

Trippet  ft  Neale  and  L.  Gill,  for  appellant 
Purlngton  &  Adair,  for  reepondenta. 

VAN  FLEET,  J.  The  Judgment  In  this 
case  must  be  reversed  for  want  of  any  aver- 
ment that  the  note  secured  by  the  mortgage 
sought  to  be  foreclosed  has  not  been  paid. 
The  only  allegation  In  this  regard  Is:  "That 
the  Interest  on  said  note  and  mortgage  has 
been  paid  In  full  up  to  the  11th  day  of  Sep- 
tember, 1894,  and  there  Is  now  due  and  ow- 
ing to  the  plaintiff  the  sum  of  twelve  hnn^ 
dred  dollars  (f 1,200).  with  interest  thereon  at 
the  rate  of  twelve  per  cent,  per  annum  from 
the  11th  day  of  September,  1891."  This  Is 
not  the  equivalent  of  an  averment  of  non- 
payment The  language,  **there  Is  now  due," 
etc..  Is  but  a  conclusion  of  law,  and  not  the 
averment  of  a  fact  The  breach  of  the  con- 
tract to  pay  la  of  the  essence  of  the  cause  of 
action,  and  must  be  alleged.  Frlsch  v.  Caler, 
21  Cal.  71;  Scroufe  t.  Clay,  71  Cal.  123,  11 
Pac.  882;  Roberts  v.  Treadwell,  50  Cal.  521; 
Barney  v.  VIgoreaux,  92  Cal.  631,  28  Pac.  67a 
The  fact  that  no  demurrer  was  Interposed, 
and  that  Judgment  went  by  default,  makes 
no  essential  difFerence,  since  the  defect  goes 
to  the  statement  of  a  cause  of  action  (Bar- 
ney V.  Vigoreaui,  supra);  and  that  defect  Is 
not  waived  by  a  failure  to  demur  (Code  Ctv. 
Proc.  i  434). 

While  we  are  reluctant,  as  suggested  In  Not- 
man  v.  Green,  00  Cal.  173,  27  Pac.  157,  to 
reverse  a  Judgment  upon  such  a  technicality, 
and  especially  in  favor  of  a  defendant  who 
has  apparently  stood  by  and  permitted  the 
court  below  to  overlook  an  error  susceptible 
of  easy  correction,  and  then  takes  advantage 
of  such  error  on  appeal,  and  while  we  would 
avoid  the  necessity.  If  possible,  nevertheless, 
on  the  other  hand,  that  consideration  Is  large- 
ly neutralized  by  the  further  one  that  a  party 
guilty  of  such  an  inexcusable  breach  of  good 
pleading  as  Is  here  exhibited  la  not  entitled 
to  have  It  lightly  condoned,  bnt  should  suffer 
the  consequences.  The  objection  that  the 
complaint  should  have  averred  either  a  pres- 
entation of  a  claim  against  the  estate  of  ap- 
pellanfB  Intestate  or  an  express  waiver  of 
any  recouiae  againat  the  general  estate,  is 
not  well  taben.  Section  1500  of  the  Code  of 
Civil  Procedure  has  no  application  to  the 
facts  of  this  case.   The  note  and  mortgage 


sned  on  were  not  In  any  sense  a  claim  against 
the  estate  of  said  Intestate.  The  latter  was 
not  the  maker  of  the  note  or  oMntsaee,  nor 
did  a  demand  of  any  charact^  exist  ther«- 
under  against,  the  estate.  The  represrata- 
tlve  was  made  a  party  defendant  Kdely  by 
reason  of  the  feet  that  subseqnenOy  to  the 
making  of  tlie  mortgage  In  suit  the  mortgag- 
ed land  was  purchased  by  said  Intestate  In 
his  lifetime,  and  the  title  tbeieto  rested  la 
his  estate  at  his  death,  subject  to  tbe  mort- 
gage lien.  It  was  necessaty  to  make  his 
reisresentatlve  a  party  for  tbe  pntpoae  ol 
foreclosing  the  rights  of  tbe  estate  In  the 
land,— If  such  term  may  be  emploTed  under 
our  system,— and  for  tliat  purpose  alonsL  The 
estate  of  said  intestate  was  In  no  way  lioldai 
for  any  deficiency  that  might  arise  out  of  a 
sale  of  the  property,  nor  was  any  socli  relief 
asked  or  taken.  There  was,  therefore,  no 
claim  to  be  presented  against  saU  estate: 
The  section  refened  to  applies  only  to  hi- 
stances  where  the  note  and  mortgace  consti- 
tute a  claim  against  the  estate  of  ttie  de- 
ceased. There  Is  nothing  In  the  alleged  de- 
fect in  the  summons.  Bewick  Mnir,  8S 
Cal.  370,  23  Pa&  389,  890.  The  Judgment  to 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  permit  plain- 
tiff to  amend  his  complaint 


We  concur:  HARRISON,  J.;  GASOUTT^ 


J. 


BOTBR  V.  SUPERIOR  COURT  OF  OITT 
AND  COUNTY  OF  SAN  FRAN- 
OISOO.    (B.  F.  275.) 
(Supreme  Court  of  Gallfomla.    Dea  10,  1895.) 
Appeal  Bond— JnstinoAnoN- Fowra  o»  Joimi. 

_  As  Code  Civ.  Proc.  i  948,  provides  that 
sureties  on  appeal  bonds  "ahall  juati^  before  a 
Jadge  of  the  court  or  county  clerk,"  the  Judrn 
has  no  anthmity  to  review  the  action  of  tta 
gOTh  ia  paadng  m  the  sufficient  of  tbm  aue- 

In  bank.  Appeal  from  snpwior  eomt,  dty 
and  county  of  Ban  Francisco;  A.  A.  SaiidM<- 
Bon,  Judge. 

Application  for  writ  of  prohibition  by  J. 
D.  Boyer  against  the  superior  court  of  tbe 
city  and  county  ct  Ban  Frandsoo.  Writ  is- 
sued. 

J.  D.  Boy«,  In  pn>.  per.  Tobln  ft  Tobln, 
for  respondent 

6AR0UTTB,  J.  mie  present  petitioner.  J. 
D.  Boyer,  moved  to  vacate  and  set  aside  a 
Judgment  of  foreclosure  rendered  against 
defendants  In  the  caae  of  Hibemla  Savings 
&  Loan  Society  v.  Anna  Levrls  et  aL,  and  the 
motion  was  denied.  Subsequently  the  conrt 
granted  plaintiff's  motion  for  a  writ  of  as- 
sistance. Boyer  appealed  from  the  orders 
of  the  court  made  upon  these  motions,  and 
the  court  fixed  the  amount  of  bis  undertak- 
ing to  stay  proceedings  u^n  appeal  from 
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the  order  granting  tbe  writ  of  assistance  In 
the  sum  of  |1,500.  Boyer  filed  a  bond  In 
due  form,  covering  both  appeals,  and  the 
sufficiency  of  the  sureties  was  excepted  to. 
Upon  doe  notice  to  tbe  respondent,  and  in 
the  presence  of  Its  attorneys,  the  sureties 
Justified  before  the  county  clerk.  Some  days 
thereafter  respondent,  upon  notice,  moved 
the  court  for  permission  to  execute  Its  judg- 
ment by  aid  of  the  writ  of  assistance,  and 
further  asked  that  an  order  be  made  strik- 
ing the  said  undertaking  from  the  flies  of 
the  court  This  action  was  prayed  for  up* 
on  tbe  ground  that  the  evidence  taken  be- 
fore tbe  county  clerk  at  the  time  of  Justlflcfr- 
tlon  showed  the  t>ond  to  be  Insufficient  by 
reason  of  the  poor  financial  standing  of  the 
sureties.  Upon  the  hearing  of  these  motlcuis 
the  court  examined  the  testimony  taken  up- 
on the  Justification  before  the  county  clerk, 
and  thereupon  made  an  order  that  said  sure- 
ties on  said  undertaking  appear  before  him 
(the  Judge)  upon  the  ensuing  day,  at  10  a. 
m.,  to  then  and  there  Justify,  and  stated  to 
petitioner,  B<^er,  that  if  th^  did  not  so  ap- 
pear and  Justify  the  writ  of  assistance 
would  be  enforced  by  a  further  order.  The 
present  proceeding  Is  an  application  for  a 
writ  of  prohibition  to  restrain  the  threatened 
action  of  the  trial  court 

The  petitioner,  Boyer,  perfected  his  appeal 
when  he  filed  the  undertaking  heretofive  re- 
ferred to,  and,  ^e  appeal  having  been  p^ 
fected,  all  the  proceedings  upon  the  order 
for  a  writ  of  assistance  were  stayed.  Code 
GlT.  Proc.  fi  946.  Still  this  stay  of  proceed- 
ings Is  not  necessarily  permanent  and  final 
pending  the  appeal,  for  a  failure  to  com- 
ply with  the  provisions  of  section  948  of  said 
Code,  in  reference  to  the  exception  and  Jus- 
tification of  sureties.  It  becomes  nugatory, 
and  of  no  avail;  but,  If  compliance  is  had 
with  the  demands  of  that  section,  the  stay 
continues  perfect  and  complete.  By  the  sec- 
tion referred  to,  upon  an  exception  to  the 
sufficiency  of  the  sureties,  they  are  required 
to  Justify  after  notice  to  tbe  respondent, 
*^fore  a  Jud^e  of  the  oourt  or  county 
clerk,"  and  In  this  case  the  sureties  Justified 
before  the  county  clerk,  upon  due  notice  to 
the  other  wt&9,  and  In  th^r  presetice.  This 
would  seem  to  end  the  matter,  and  make  the 
■tay  bond  pcrman^t  pending  the  appeal. 
In  this  regard  the  statute  furnishes  the 
measure  of  the  power,  and  we  see  no  au- 
thority In  the  statute  authoring  the  action 
of  the  trial  court  In  ordering  a  second  and 
summary  Justification.  Tbe  county  clerk 
and  a  Judge  of  the  superior  court  are  vested 
by  the  statute  with  equal  authority  as  to  the 
Justtflcation  of  sureties;  and  there  appears 
to  be  no  provision  of  law  for  a  review  by 
the  trial  court  of  the  action  of  the  county 
clerk  la  passing  upon  tbe  sufficiency  of  the 
sucettes  upon  the  bond. 

It  Is  farther  suggested  that  section  954, 
Code  Ctv.  Proc.,  8«  amended  by  Statutes  of 
1S86,  p..  fiO^  eonfers  authority  for  the  acOoH 


of  the  court  complained  of  In  orderlnic  a  sec- 
ond Justification;  but  that  amendment  l8n<^ 
broad  enough  to  cover  the  facts  of  tbe  pres- 
ent case,  and  this  Is  apparent  for  many  rear 
sons,  viz.:  (1)  It  contemplate  that  a  per- 
fect b<md  had  been  prepared  and  filed  in  the 
first  instance,  and  that  the  imperfections 
thereto  subsequently  arose.  (2)  It  contem- 
plates appeals  from  money  judgments.  (3) 
It  gives  tbe  court  or  judge  authority  only  to 
OTder  a  new  bonH.  (4)  It  In  no  waj  i^Tldes 
for  a  further  or  sec<md  justificatlcuk  of  the 
sureties  vjfon  the  orlglzuU  bond. 

Counsd  for  r^pondent  also  relies  upon 
the  case  of  Dobbhu  v.  Dollafhlde,  15  OaL 
874.  The  facts  of  that  case  are  quite  mer- 
ger. Indicated  by  the  oplnioji,  Irat,  as  we  un- 
derstand them,  the  sureties  upon  the  bond, 
at  tbe  time  set  for  their  justification,  were 
unable  to  justify  upon  the  stay  bond,  but  did 
justify  upon  the  appeal  bond;  and  tbe  court 
said  that  In  such  case  respondent  should 
move  the  trial  court  for  the  execution  of  the 
Judgment,  and  tliat  undoubtedly  would  be 
tbe  proper  procedure,  for  the  stay  had  lapsed 
by  reason  of  the  failure  of  justification. 

In  ocmcluslon,  we  do  not  think  tbe  trial 
court  had  the  power  to  order  the  second  Jus- 
tlficaticoi  to  take  place  before  It  or  a  Judge 
thereof,  any  more  than  It  had  the  poww  to 
make  such  an  order  as  to  the  first  justlflcar- 
tlon;  and  cleariy  the  statute  gives  the  par- 
ties the  option  ot  going  either  before  a  judge 
of  the  superior  court  or  the  coun^  clerk  for 
that  purpose.  As  to  what  the  remedy  Is  tox 
a  respondent  where,  after  justification,  he 
should  discover  that  the  soretles  perjured 
themsdves  at  the  bearing,  U  la  not  neces- 
sary to  decide^  Possibly  li^iBUttltHt  tm  need- 
ed to  meet  the  case.  It  Is  wdered  tliat  llie 
writ  Issue  as  prayed  f w. 

We  ccmcnr:  VAN  FLBBIT,  J.;  HABBt 
SON,  J.;  HcFARIiAMD,  J.;  CTMPLB,  J.t 
HEN8HAW,  J. 


VnOKEBSBAM.  v.  CRITTBNDBN.  (No. 

16.033.) 

(Supreme  Oonrt  e(  Oallfomla.   I>e&  10^  189B.> 

CORPORATIONB— Void  BBSOLUTIOIt— Ri.TITIOi.TIOV. 

A  resolution  of  a  board  of  directon  fixing 
the  salary  of  the  president,  and  which  was 
flpread  upon  the  records,  but  was  Illegal  becaaae 
it  required  the  president's  vote  to  adopt  it,  could 
be  ratified  by  a  aabsequent  board,  so  as  to  jus- 
tify the  president  for  having  drawn  such  sal- 
ary. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  W.  B.  Ore«ie,  Judge. 

Action  by  I.  O.  Wlckersham  against  James 
Crittenden  to  compel  defendant  to  account 
Ua  certain  moneys  received  by  tdm  as  presl- 
drat  of  a  certain  corporation.  DefoidaaA 
had  jndffmeatt  sad  plajatlff  appeals,  Af> 
firmed. 
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41m,  Foote  ft  Van  Wydc  and  Grarea  ft 
GraTea,  for  teapondent 

HARBISON,  J.  The  plaintiff,  as  a  stock- 
h<dder  In  the  Bank  of  San  Lois  Obispo, 
brings  tbls  action,  on  behalf  of  himself  and 
other  stockholders,  for  the  b«ieflt  of  the  cor- 
poratlott,  to  compel  the  defendant  to  account 
for  and  pay  over  to  the  corporation  certain 
mcHieys  received  by  him,  ostensibly  for  his 
salary  as  president,  but  which  the  plaintiff 
alleges  were  received  without  right.  The 
facts  ont  of  which  the  cause  of  action  la 
claimed  to  arise  are  stated  In  the  opinion  giv- 
en In  Wlckersham  v.  Crittenden,  93  CaL  17, 
28  Pac.  78S,  and  In  an  action,  similar  to  the 
present,  which  was  brought  May  16.  1892, 
with  reference  to  the  salary  received  by  the 
defendant  prior  to  that  date,  and  which  la 
reported  In  106  Gal.  327.  39  Pac.  602.  The 
present  action  was  brought  May  24, 1893,  and 
it  la  alleged  in  the  complaint  that  the  defend- 
ant had  received  from  the  moneys  of  the 
corporation  the  sum  of  |400  per  montti.  from 
May  16,  1892,  untU  November  1.  1892,  and 
that  the  only  salary  that  he  was  authorized 
to  receive  was  fixed  by  the  directors  at  $200 
per  month,  In  October,  1890.  The  court 
finmd  that  the  defendant  had  received  the 
salary  of  $400  a  month  from  May  16,  1882, 
up  to  and  Including  the  30th  day  of  June, 
1892,  but  not  aabseqnently.  and  that  his  tak- 
ing of  this  salary  waa  authorized  by  the  cor- 
pmtion,  and  gave  Judgment  for  the  defend- 
ant 

In  the  case  reported  in  98  Cat.  17.  28  Pac. 
788,  it  was  held  that  the  original  resolution, 
adopted  at  the  meeting  of  the  directors  De- 
cember 12,  1880.  fixing  the  aalary  at  $400, 
was  UlegaL  The  resolution  was.  however, 
adopted  by  the  board  of  directors  of  the  cor^ 
poratlon,  and  was  spread  npou  its  reoorda, 
and  on  Its  face  purported  to  be  an  authentic 
and  efficient  act  of  the  corporation.  Its  in- 
validity arose  from  the  fact  that  Orlttenden, 
whose  rote  was  essential  to  its  adoption, 
was  personally  Interested  In  the  subject-mat- 
ter of  the  resolution,  and,  therefore,  disquali- 
fied from  voting  thereon.  The  resolution 
waa,  however,  within  the  power  of  the  corpo- 
ration to  adopt,  and,  though  invalid  at  the 
time  It  was  adopted,  could  be  subsequently 
ratified  by  a  competent  board  of  directors,  or 
could  be  adopted  anew,  either  by  reference  to 
tt  aa  it  was  spread  upon  the  records,  or  by  ita 
Introduction  aa  an  original  resolution. 

It  Is  not  necesfary  to  consider  the  attempt- 
ed ratification  by  the  board  of  directors, 
which,  in  the  former  case  Gal.  17.  28  Pac. 
78S),  was  held  to  have  tteen  illegally  consti- 
tuted, and  as  the  purported  ratification  at  the 
annual  meeting  of  the  stockholders  in  Octo- 
ber, 1881,  was  adopted  only  by  counting  the 
vote  of  Crittenden  therefor,  that  also  may  be 
laid  out  of  consideration.  At  this  annual 
meeting  another  board  of  directors  was  chos- 
•n,  which,  at  a  meeting  hdd  June  17,  1883, 


passed  a  resolution  by  wldch  ISttj  ''fatlfled, 

approved,  confirmed,  and  adopted"  tlw  reao- 
lotlon  which  bad  been  adopted  by  the  l>oard 
directors  December  12,  1890,  and  at  the 
same  time  fixed  the  salary  of  the  president 
at  $250  per  month  from  and  after  the  1st 
day  of  July,  1892.  Ttiis  resolntlon  bad  the 
effect  to  validate  the  original  resolution,  and. 
for  the  purpose  of  Justifying  the  action  of  the 
defendant  In  taking  the  salary.  Is  to  be  con- 
strued with  the  same  effect  as  If  the  original 
resolution  had  been  properly  adopted.  The 
present  action  by  the  plaintiff  Is  brought  for 
the  account  of  the  corporation,  and  not  for 
tiis  individual  benefit,  and  wtiatever  would 
estop  the  corporation  from  recovering  a  judg- 
ment against  the  defendant  Is  equally  a  de> 
fense  against  the  present  action  of  the  plaln- 
tlfl.   Hw  Judgment  and  m&er  are  afllrmed. 

We  concur:  OABOUTTB,  J>;  VAN  BTJBBir, 

J. 


FBOPLB  T.  WABD.  (Gr. 
(Snpieme  Ooort  of  Oallfornla.   Dec  10, 1880^) 
BsiBnT— IiTDiomaKT. 

Pen.  Code,  Si  96(^  9S2.  provide  that  an 
IndictmeDt  shall  conuin  a  statement  of  the  acts 
constituting  the  offense,  and  most  be  direct  u 
to  the  particular  clrcnmstaDces  when  necessary 
to  constitute  a.  complete  offense.  Section  7, 
subd.  6,  defines  the  word  "brtbe"  as  anj^thlns 
of  value  or  adTantage,  present  or  proepectiTe, 
or  any  promise  or  ondertakiDg  to  give  any,  ask- 
ed, given,  or  accepted,  with  a  oixTiipt  intoit  to 
Influence,  unlawfully,  the  person  to  whom  it  la 
^ven,  in  bis  action,  vote,  or  opiDioo  In  any  mb- 
lic  or  (^dal  capacity.  Held,  ttiat  an  mdict- 
ment  which  charged  that  d^eudant  did  "give  a 
bribe"  to  a  certain  suDHTlsor,  whh  intut  to 
corruptly  Influence  him  in  a  certain  mattw,  waa 
not  snffident. 

Department  2.  Appeal  from  superiw  eonrt, 
San  Joaquin  county;  Ansd  Smith,  Judge. 

Charles  W.  Ward  was  convicted  of  giving 
a  bribe,  and  appeals.  Beversed. 

W.  M.  Glbs(Hi  and  J.  G.  Swlnnerton,  tat 
appellant   W.  F.  Fifevenld,  Atly.  Geo.,  tat 

the  People. 

McFARLAND,  J.  The  appellant  was  con- 
victed ot  the  "crime  of  giving  a  bribe,"  and 
appeals  from  the  Judgment,  and  from  an  or- 
der denying  a  motion  for  a  new  trlaL  The 
appellant  demurred  to  the  indictment  npon 
the  ground  that  It  does  not  aulwtantially 
comply  with  the  requirements  of  secttona  9a0 
and  952  of  the  Penal  Code.  His  demurrer 
waa  overruled,  and  we  think  that  the  court 
errM  in  overruling  It  The  indictment  cliar- 
ges  that  the  appellant  did  willfully,  felonious- 
ly, etc.,  "give  a  bribe,"  to  a  certain  member 
of  the  board  of  snpervisora,  with  Intent  to 
corruptly  Infiuence  him  In  a  certain  matter; 
but  it  does  not  contain  any  averment  at  any 
act  of  appellant  which  Inrlngs  his  alleged 
conduct  within  the  legal  meaning  at  brlbeir. 
The  Indictment  would  be  tlie  same  tt  tt  bad 

1  Beheariiig  den^.^^^  by  GoOglc 
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merely  charged  xenenlly  that  defendant 
^'bribed'*  a  certain  person  to  do  a  certain 
thine.  Thia- would  be  thearennent  of  a  le- 
gal  concloslon  only,  and  as  bad  u  a  mere  gen- 
eral arerment  that  a  defendant  "mnrdered" 
somebody  or  **atol^  wuuetblng.  Section  960* 
of  the  Penal  Oode  prorldes  that  the  Indict- 
ment shall  contain  "a  statement  of  the  acts 
constituting  the  offense  In  ordinary  and  con- 
cise language":  and  section  962  prorldes  that 
"It  must  be  direct  and  certain  as  It  regards 

*  *  *  ®  the  particular  dramistances  of 
the  offense  charged  when  they  are  necessary 
to  oonstitnte  a  complete  i^ense."  Snbdlrl- 
slon  6  of  sectlm  7  of  the  Penal  Oode  pio- 
Tldes  as  follows:  "Sbe  word  1»lbe'  tignlfles 
anything  of  value  or  ftdvantage,  present  or 
prospectlTe,  or  any  promise  or  nndertaUng 
to  give  any,  asked,  glren,  or  accepted,  with 
a  corrupt  Intent  to  Influence,  unlawful^,  the 
persra  to  whom  It  is  glren.  In  his  action, 
vote,  or  (^Inlffli,  In  any  public  or  ofBdal  ca- 
pacity;" and  section  IBB  provides  that 

ery  person  who  s^res  or  olteis  a  bribe"  to 
one  of  seyerftl  officers  named,  with  Intent, 
etc..  Is  punishable  In  a  certain  manner.  And 
counsel  for  respondents  contend  that  the  In- 
dletmrat  Is  good  because,  as  tiiey  say,  *it 
follows  the  language  of  the  statute.'*  This 
court  has  siUd  several  times,  In  general  terms, 
than  an  Indictment  is  suffldent  If  it  substan- 
tially follows  the  language  of  the  statute. 
This  Is  true  generally,  but  not  universally. 
It  Is  not  true  of  a  case  whwe  "the  partlculu 
circumstances  *  *  *  are  necessary  to  con- 
stitute a  complete  offense.**  The  rule  espe* 
daHy  a-ptiUea  to  inii^  statutory  offenses. 
Bat  what  does  the  rule  mean?  tt  means 
simply  this:  that  when  the  statute  defines 
or  docrlbes  the  acts  which  shall  eonstltato 
a  particular  offense^  it  is  sufflcitet.  In  an  In- 
dictment, to  describe  those  acts  in  the  lan- 
guage employed  In  the  statute— applying 
tbem,of  course,  concretely  to  the  person  char- 
ged. One  <tf  tiie  earliest  cases  on  tbe  subject 
is  Pe<^  V.  Parsons,  6  Oal.  487.  In  that 
case  the  Indictment  was  for  perjury  and  left 
out  Hut  word  "feloniously**;  and  it  was  hdd 
good  because.  In  the  statutory  definition  of 
the  crime  of  perjury,  the  word  "feloniously" 
was  not  used.  In  Its  f^Inkm  the  court  said: 
•"The  indictment  In  this  cause  charged  tbe  of- 
fense In  the  words  of  ttie  statute  defining  It 

•  •  •  Time,  place  and  circumstance  are 
stated  with  certainty,  and  every  Infomuitlon 
Is  given  to  the  defoidant  which  is  necessary 
to  enable  him  to  answer  tbe  charge.**  There 
the  wrads  of  the  statote  defining  the  offense 
were  used  in  the  indictment  People  v.  Sha- 
ber,  S2  GaL  86,  is  another  early  case.  There 
the  court  In  sustaining  the  Indictment  Aid: 
**The  Indictment  charges  the  offense  In  the 
very  toms  used  In  defining  it  In  the  fif^- 
elghth  section  of  the  crimes  act"  And  even 
in  that  case  Sanderscm,  J.,  dissented,  saying 
that  It  was  a  bmillar  principle  in  all  plead- 
ings that  **tbe  facts  are  to  be  stated,  to  the 
exclusion  of  conclusions  of  law  to  be  drawn 


therefrom.**  And  In  Uio  eaaas  following 
these  earlier  ones  it  will  be  found  that  the 
rule  declared  on  the  subject  Is  simply  that 
an  Indlcbnent  is  good  If  It  alleges  all  the 
facts  or  acts  necessary  to  constitate  tbe  par- 
ticular offense  charged,  In  the  language  OMd 
the  leglslatnro  in  defining  It  For  In- 
stance^ the  meaning  of  the  rule  Is  fully  stated 
by  Peterson.  J.,  in  People  v.  Fowlw,  88  Oaf. 
188,  20  Pac.  UlOv  as  follows:  *rrhe  infor- 
mation follows  the  language  of  the  statute, 
and  Is  snflleleiit  It  alleges  all  Ui»  acts  and 
facts  which  the  legtelatnre  has  said  shall  c<m- 
stltnte  tbe  oflbnsew" 

Tbe  only  two  cases  dted  where  bribery  was 
Involved  are  People  v.  Bdson,  68  OsL  040, 
10  Pac.  182,  and  People  v.  Matfcham,  64  Cal. 
167,  30  Pac.  630.  In  the  Bdson  Case  tbe  lan- 
guage of  the  indictment  la  not  given,  but  the 
(q>lnion  refers  to  the  Markham  Oase  as  au- 
thori^;  and  In  the  Markham  Case  the  in- 
dictment cluuged  that  the  defendant,  at  a 
certain  time  and  place,  bdng  a  police  officer, 
etc,  did  '^sffree  to  receive  a  briber  to  wit, 
fUteen  standard  dollars,  lawful  coin  of  Uw 
United  Slates  ot  America.*'  Ther^ore,  as- 
suming the  general  rule,  as  above  exjdained, 
to  be  that  it  Is  snffldent  to  allege  an  offense 
in  the  language  of  the  statute,  the  offense 
charged  In  tbe  case  at  bar  Is  not  alleged  In 
the  language  ot  tbe  statyto  in  the  indictment 
under  review.  It  does  not  allege  **tbe  acto 
and  facts  which  the  leglslatnre  has  said  shaU 
constitute  the  offense."  Tba  material  acts 
or  flicts  constituting  the  legislative  definition 
of  bribery  are  the  giving  to  a  pnUIc  officer 
something  "of  valu^  or  advantage,  present, 
or  prospective,"  or  giving  **KBy  promise"  or 
entering  Into  any  "undertaking**  to  give  some* 
thing  of  value  or  advantage.  Ttiere  Is  no 
averment  that  appellant  gave  the  supervisor 
anything  of  value,  or  of  advantage,  or  that  he 
gave  anything  at  all,  or  that  the  thing  was 
of  present  or  prospective  advantage,  or  that 
It  was  a  promise  to  do  something,  or  an  nn- 
dertaking  of  some  kind  which  was,  or  would 
be,  beneficial  to  the  supervisor.  As  said  by 
counsel  for  appellant:  "The  deCoidant  la 
not  Informed  whether  the  people  will  prove 
that  he  gave  money,  a  promise  of  employ- 
ment a  promise  of  loIltlcBl  Infiuence,  a  con- 
tract, Instruction,  entertainment  or  any  oth- 
er of  the  many  things  which  might  consti- 
tute a  bribe."  It  Is  true  tbat  tiie  rules  of 
the  common  law  with  respect  to  criminal 
pleading  have  been  greatly  relaxed  In  this 
state  by  legislation  and  judicial  dedslim,  and 
many  of  tbe  formalities  and  particularities 
formeriy  deemed  necessary  are  not  now  re- 
quired; but  tiie  fundamental  rule  that  an 
Indictment  must  state  with  reasonable  cer- 
talnty  what  the  defendant  Is  charged  with 
so  as  ''to  enable  him  to  answer  the  charge," 
has  not  been  abrogated  either  by  legislature 
or  court  People  v.  Lee  (OaL)  40  Pac.  TO4. 
An  Indictment  for  bribery  should  aver  that 
the  defradant  gave  something  of  value  or 
advantage,  present  or  prospective  or  aome 

Digitized  by  Google 


890 


PACIFIC  BSPORTBB,  VoL  42. 


proralfe  or  undertakinK,  or  did  some  act,  de- 
Bcribed  by  the  statute  u  oonstitutlng  tin 
offense.  A  mere  use  of  tbe  laDgnase  of  md&- 
tion  166,  which  prescribes  the  panlstament,  la 
not  cbargioK  tbe  offense  tbe  words  of 
the  statute  defining  It" 

The  Jodgment  and  order  appealed  from  are 
reversed,  and  tbe  cause  Is  remanded,  with  in- 
stmcttons  to  anataln  the  d«uurrar  to  the  1b- 
dictment 

Wecooew:  TDMPUB^X;  BBMBHAWtJ. 


BANCROFT  t.  BANCROFT.  (No.  15,848.) 
03apreme  Court  of  Oalifomia.   Dec  10,  18^.) 

UKDUS  IKFLUEHCB— AOTIOF  VOB  DlMAOBS. 

An  action  for  damttges  for  procnrinfr  a 
sale  by  nndne  loflaeoce  will  not  lie  where  plain- 
tiff made  no  offer  to  rescind  under  CiT.  Code, 
I  1566*  when  freed  from  the  undue  influence, 
and  knew  at  Hxe  time  oS  the  sale  the  facts  ew- 
Btituting  the  undue  luAuwice.  Oanmtte  and 
Harrison,  33.,  dissenting. 

In  bank.  Appeal  from  soperlM'  court,  So- 
noma county;  R.  F.  Crawford,  Judge. 

Action  tor  damages  for  procuring  a  sale  by 
undue  Influence.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  appeals. 
Affirmed. 

For  opinion  in  d^artment,  see  40  Pac.  488. 

Oeoige  Pearoe  anid  W.  F.  Buasoll,  for  ajipOf 
lant.   A.  B.  Ware,  for  respondent 

McFARIiAND,  J.  A  demurrer  to  the 
amended  complaint  was  sustained,  and,  plain- 
tiff declining  to  furth»  amend,  judgment  was 
rendered  defendant,  from  which  plaintiff 
appe&la.  The  complaint  is  substantially  as  fol- 
lows: Defradant  Is  the  uncle  of  plaintiff,  and, 
ever  since  the  hitter's  boyhood,  plaintiff  waa 
under  the  control  and  direction  of  defmdant, 
and  in  bis  onploy,  and  a  part  of  the  time  re- 
dded with  him.  Defendant  was  accustomed, 
In  a  great  measure,  to  ^nlde  and  direct  plain- 
tiff's actions  in  business  and  other  matters; 
was  tyrannical  and  overbearing,  and  impa- 
tient of  opposition;  and  thus  had  and  retalo- 
ed  great  influence  over  plaintiff,  who  was  ac- 
customed to  rely  upon  and  be  guided  by  de- 
fendant in  matters  of  business.  Defendant 
owned  much  more  than  a  majority  of  the 
stock  of  a  certain  corporation,  called  the  Ban- 
croft Company,  and  entirely  controlled  and 
managed  its  affairs.  Defendant  was  the  presi- 
dent of  said  corporation,  and  plalntlfl  was  em- 
ployed as  tbe  manager  of  Its  business.  In 
September,  1887,  plaintiff  became  the  owner 
of  1,345  shares  of  the  stock  of  said  corpora- 
tion, and  continued  to  own  the  same  until  the 
13th  day  of  February,  1891.  In  November, 
1890,  plaintiff  borrowed  $3,500  from  the  Peo- 
ple's Home  Savings  Bank,  and  as  security 
therefor  pledged  to  said  bank  said  1,345  shares 
of  stock.  On  Pebruaiy  12,  1891,  defendant 
demanded  of  plaintiff  tbat  plaintiff  should 
transfer  and  deliver  to  d^oidant  the  said 
IMH  ahsrea  «(  stock,  and  all  hla  Intwest  In 


the  surti  and  prc^ertr  oC  ecapacatftm, 
for  the  sum  of  96,000,  and  then  and  thoe  "In- 
formed plaintiff  that,  nnleas  he  shoold  forth- 
with transfer  to  him  Cdefendaat]  the  said  stock 
and  property  on  the  terms  aforesaid,  be  [de- 
fendant] would  Infonu  the  said  bank  that 
plaintiff  was  not  the  owner  of  said  stock,  or 
any  part  thereof,  and  that  plaintiff  had  pledged 
said  stock  without  right  or  aotbwtty.**  He 
also  said  that  he  [defendant]  would  not  pay 
more  than  $2,000  of  said  Indebtedneas  c/ 
l^ntiff  to  said  bank,  and  would  levy  aasess- 
menta  on  the  stock  of  said  corporation  to  tbe 
extoit  at  closing  oat  Its  business.  "Thereup- 
on plaintiff,  solely  through  the  infloeace  poa- 
sessed  over  him  by  defendant,  and  his  habit- 
ual fear  <tf  dtfendant,  and  tecilfled  by  the 
threats  aforesaid,  and  fully  believing  that  de- 
fendant would  carry  said  threats  Into  execu- 
tion, and  would  make  to  said  bank  and  to 
others  the  statements  so  threatened,  and  that, 
by  reason  of  such  statements,  plalatlff'B  char- 
acter and  rotation  would  be  blasted  and  de- 
stroyed In  tbe  community  In  which  he  was 
residing  and  doing  bnslness,  on  the  13tli  day 
of  February,  1881,  acceded  to  said  de«iand.** 
Thereupon  defendant  directed  plaintiff  to  de- 
liver said  stock  to  the  said  Bancroft  Company, 
and  to  give  to  said  company  a  bill  ot  sale  of 
all  his  intwest  la  the  property  of  said  cori»on- 
tlon,  which  plaintiff  did  on  said  day,  "solely 
tor  the  reasons  af(»eeald."  Tbe  said  company 
paid  said  indebtedness  to  said  bank,  and  paid 
the  balance  of  the  $6,000  to  plaintiff.  It  Is 
averred  that  "plaintiff's  consent  to  so  transfer 
and  deliver  said  stock  to  said  corporation,  and 
to  execute  tbe  hlU  of  sale  afore^ld.  was  not 
freely  given,  but  was  obtained  aokiy  by  tbe 
means  aforesaid,  and  in  consequence  of  tbe 
menace  and  tbe  undue  influence  so  exercised 
by  defendant  as  aforesaid";  also,  "that,  aa 
plaintiff  is  informed  and  b^levea,  the  value  of 
said  1,345  shares  of  stock  on  the  said  13th 
day  of  February,  1881.  was  the  sum  oi  fifty 
thousand  dollars,  as  was  then  well  known  to 
defendant,  and  plaintiff  has  been  damaged  by 
the  wrongful  acts  of  defendant  as  aforesaid 
in  the  sum  of  (orty-flve  thousand  doUera."  It 
Is  also  averred,  xtfioa  Information  and  bdl^. 
that  after  said  transaction  defendant  so  mis- 
managed the  affairs  of  said  corp<Hation  that 
"the  said  shares  of  stock  became  and  were  at 
the  commencement  of  this  action  greatly  de- 
predated, and  of  little  or  no  value."  Tbe 
prayer  is  for  "Judgment  against  defendant  for 
the  sum  of  forty-flve  thousand  dollars,  and  for 
costs  of  suit"  It  does  not  appear  when  tbe 
action  was  commenced,  but  the  present  com- 
plaint was  Sled  November  6,  1893,  18  nKmOa 
after  the  alleged  cause  of  action  accmed.  No 
offer  to  rescind  was  ever  made  by  iqtpdlant 

Waiving  all  queatloiu  as  to  the  eofflciency 
of  the  complaint  In  other  reipects,  we  think 
that  the  learned  judge  of  the  court  below  waa 
right  in  holding  that  it  does  not  show  any 
ground  for  avoiding  the  sale  through  want  of 
the  free  consent  of  the  appellant,  unless  that 
ground  be  "undue  lufluuuce."  and  that  In 
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mch  a  cue  the  remedy  Is  rescission.  It  Is 
admitted  that  no  ease  can  be  foand  In  all 
the  books  where  a  srs&eral  action  for  dam- 
ages has  been  maintained  npon  the  ground 
of  undue  influence  in  procuring  a  sale  or 
other  contract  In  Le  Oauz  t.  Eden,  2  Doug. 
594,  the  question  was  whether  an  action  at 
common  law  could  be  maintained  for  an  im- 
prisonment on  ft  capture  at  sea  as  prise,  and 
Bnller,  J.,  siUd;  There  is  no  case  In  which 
It  has  erer  iKen  bolden  that  such  an  action 
would  Ue;  and.  If  It  could  be  maintained, 
there  are,  in  erety  way,  such  frequent  op- 
portunities for  It,  that  It  must  bave  hai^n- 
ed  In  every  day's  ptactfce,  or  some  Instances, 
at  least,  must  haTO  been  in  the  memory  of 
those  who  hare  had  long  experten^  In  West- 
minster Hall,  but  there  is  not  the  smallest 
trace  of  such  a  determination,  or  even  dic- 
tum. In  any  court  In  England.  A  universal 
silence  In  Westminster  Hall  on  ft  subject 
which  so  frequently  gives  occasion  for  litiga- 
tion Is  a  strong  argument  to  prove  tliat  no 
such  action  can  be  sustained."  Tbat  case 
was  decided  In  1781,  and  dealt  with  litiga- 
tion which  could  arise  only  out  of  the  excejK 
tlonal  condition  of  war.  How  much  stronger, 
therefore.  Is  the  authority  of  more  than  an- 
other hundred  years  of  "silence,"  In  the 
courts  of  both  England  and  America,  upon  a 
■abject  which,  both  In  peace  and  war,  "so 
frequently  gives  occasion  for  litigation." 
Bnt,  In  addition  to  this  negative  authority,  it 
Is  clear  upon  principle  that  this  present  ac- 
tion should  not  be  maintained,  because  to 
maintain  It  would  be  to  violate  the  whole- 
some and  fundamental  doctrine  tbat  In  such 
a  case  the  party  claiming  to  be  a^rrleved 
must  promptly  rescind,  or  offer  to  rescind,  so 
as  to  put  the  otbet  party  in  statu  quo.  He 
cannot  wait  to  speculate  on  future  contingen- 
cies. The  sale  from  appellant  to  respondent 
was  not  void.  It  was  only  voidable  upon 
restoration  of  the  consideration  paid.  It  baa 
been  held,  It  Is  true,  that  an  action  to  recover 
damages  for  a  deceit  or  fraud  will  lie,  but 
•  that  Is  on  the  ground  that  the  party  defraud- 
ed had  no  knowledge  of  the  facts  conatltntlnR 
the  fraud.  Even  In  tliat  case  great  wrong  Is 
sometimes  done  when  rescission  Is  not  re- 
quired, but  the  rule  should  not  be  extended  to 
other  cases  to  which  It  has  not  been  applied. 
The  provisions  of  our  Civil  Code,  all  con- 
strued together,  do  not  change  the  law  on 
the  subject.  If  it  be  said  that  a  case  could 
be  imagined  where  the  facts  constituting  the 
alleged  undue  Influence  were  not  known  to 
the  complaining  party,  and  that  there  rescis- 
Bion  should  not  be  required,  It  Is  sufllclent  to 
reply  that  the  case  at  bar  Is  not  sncfa  case. 
Xtie  Judgment  Is  afiBrmed. 

BEATTT,  O.  J.  I  concur.  "A  contract 
which  Is  not  free  Is  nevertheless  not  abstdute- 
ly  void,  but  may  be  rescinded  by  the  parties 
in  the  manner  prescribed  by  the  chapter  on 
rescission."  Civ.  Code,  f  1566.  The  con- 
tract by  which  plaintiff  parted  with  his  stock 
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was  not  void,  but  merely  voidable  at  his 
tlon.  He  had  tbe  choice  to  affirm  It  or  to 
Bclnd  it,  and  it  appears  that  he  affirmed  it, 
by  failing  to  rescind  invmptly  when  freed 
from  the  undue  Influence  by  which  his  con- 
sent was  obtained.  Civ.  Code,  S  1691.  Hav- 
ing affirmed  the  contract,  can  he  recover  dam- 
ages? He  claims  that  he  is  entitled  to  re- 
cov^  the  full  value  of  the  stock,  upon  the 
same  grounds  that  sustain  an  action  for  de- 
celt  in  case  of  a  contract  induced  by  fraad. 
But  the  analogy  does  not  hold.  When  a  con- 
tract Induced  by  fraud  is  affirmed  by  the  In- 
jured party,  be  affirma  It  (as  he  has  the  right 
to  do)  according  to  the  terms  npon  which  he 
was  led  to  believe  he  was  contracting;  and 
what  he  recovers  In  an  action  for  deceit  la  the 
value  of  that  which  he  believed  he  was  get- 
ting, and  the  other  party  knew  he  expected 
to  get,  but  which  he  did  not  In  fact  get,  or  a 
value  which  he  did  not  intend  to  part  with, 
and  the  other  party  knew  he  did  not  Intend 
to  part  with.  In  other  words,  he  affirms  the 
contract  as  he  was  Induced  by  the  other 
party  to  understand  It,  and  he  recovers  what, 
according  to  auch  understanding,  he  ought  to 
have  or  ought  not  to  have  parted  with.  In 
case  of  a  contract  the  terms  of  which  are  per- 
fectly understood,  but  are  assented  to  only 
because  of  the  exercise  of  duress,  menace,  or 
undue  Influence,  the  right  of  the  Injured 
party  to  rescind  or  affirm  exists,  the  same  as 
In  cases  of  fraud.  But,  as  in  cases  of  fraud, 
an  affirmance  Is  necessarily  of  the  terms  of 
the  contract  as  they  were  understood  when 
the  consent  was  given;  and  If  those  terms 
have  been  fully  complied  with,  as  In  this 
case,  there  Is  nothing  due  npon  the  contract, 
and  no  cause  of  action.  If  the  plaintiff  had 
promptly  given  notice  of  his  repudiation  of 
the  contract,  and  offered  to  pay  hack  the 
$5,000  upon  condition  tbat  the  stock  was  re- 
turned, or,  even  without  such  offer,  if  the  de- 
fendant had  parted  with  the  stock,  or  Its 
value  had  depreciated,  he  might  have  main- 
tained an  action  for  the  stock  or  Its  value, 
based  npon  the  rescission;  bnt  he  cannot  re- 
cover, upon  an  affirmance  of  the  contract, 
what  he  nevor  expected  to  get  under  the  cod* 
tract. 

We  oonair:  TBHPUS,  J.;  HBNSHAW,  J. 

OAROUTTB,  J.  I  dissent.  It  Is  claimed 
that  the  conduct  of  defendant,  practiced 
towards  plaintiff,  amounts  In  law  to  duress, 
menace,  and  undue  Influence.  And,  as  to 
whetho:  or  not  these  acts  are  sufficient  In  law 
to  constltnte  menace  or  duress,  I  will  not  dla- 
cuss;  for,  in  sustaining  the  demurrm:  to  the 
complaint,  the  trial  court  conceded  a  case 
of  undue  influence  to  have  been  stated,  and 
respondent,  by  his  argument,  substantially 
concura  In  such  views  of  the  trial  court  This 
bting  true,  the  contract  is  no  better,  and  oc- 
cupies no  different  position,  than  though  men- 
ace and  duress  also  entered  as  elements  in 
Its  creation.   It  wffl  be  obMmd  tbat  tba 
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present  action  Is  not  one  for  »  reeclsslon  of 
the  contract,  bat  is  an  action  at  law  for  com- 
pensatory damages,  and  the  trial  court  beld 
against  the  sufficiency  of  tlie  complalBt  ap- 
on  the  broad  ground  tbat  an  a«Uoa  at  law 
for  damages  will  not  lie  In  a  case  like  tlie  one 
at  bar.  but  that  relief  can  aloae  be  obtained 
by  rescission  In  a  court  of  equity;  and  the 
soundness  of  tbls  ruling  la  the  point  Involved. 
It  may  be  said  that  no  autliorlty  by  either 
Bide  has  been  cited  In  point,  for  or  a<alnit  tbe 
proposition  ot  law  under  coaslderatloii,  and 
my  own  research  fails  to  recail  a  allele  ivece- 
dent.  Be^»ndent,  a8.a  last  resort,  la  forced 
to  rely  upon  the  case  of  Le  Caux  v.  bid  en, 
2  Doug.  602,  where  Justice  Boiler  made  aome 
Tery  general  observations,  which  are  cited' 
In  the  main  oiginUxi.  But  In  view  of  the 
fact  that  for  such  wrongs  as  (heBe  a  remedy 
by  resclaaloD  has  always  been  ncognized, 
and  that  It  would  In  almost  every  case  be  a 
much  more  adequate  remedy  than  an  action 
for  damages,  as  the  practloera  of  tiiieae  frauds 
«re  generally  financially  IrrespoBsltale,  we 
think,  In  this  case,  but  liuie  weight  should 
be  attached  to  tiae  very  general  principle  de- 
clared by  the  learned  English  judge.  The 
necessity  and  advisability  of  bringing  tbfs 
character  of  action  may  seldom  arise.  But, 
beyond  this,  the  only  question  here  la  the 
applicabllit7  of  a  certain  principle  of  law  to 
a  given  state  oi  facts;  and,  even  If  the 
quetittoa  has  arisen  for  the  first  time,  It  1> 
as  much  the  duty  of  the  court  to  now  deter- 
mine It  upon  principle  and  reason  as  If  It 
bad  come  before  the  court  for  the  flist  deter- 
minatioD  a  hundred  years  ago.  There  has 
been  a  time  when  there  was  so  [»«ceda>t 
for  the  decision  of  any  case.  New  precedents 
are  being  made  at  the  present,  and  will  ooa- 
tlnue  to  be  made  In  the  future,  and  the  day  is 
long  distant  when  a  precedent  may  be  fonnd 
for  every  case  arising  wltbln  the  vast  domain 
of  the  law. 

It  is  not  disputed  that  an  actkn  for  dam- 
fl^es  upon  a  contract  secnred  by  frsnd  will 
be  sastalned,  and  that  a  resort  to  a  ocrart 
of  equity  for  relW  Is  not  necessary.  Sack 
doctrine  Is  eloneiftary,  and  cases  everywhere, 
and  without  number,  support  it.  But  It  Is 
Insisted  that  the  rule  of  law  Is  dlCTerent  as 
to  ntenace,  duress,  and  undue  infinence.  In 
substance,  the  contention  is  that  if  A.  de- 
ceives me  by  falsehood,  and  thereby  secures 
from  me  a  contract,  to  my  great  loss,  I  may 
recover  from  him  in  damages,  for  it  is  fraud. 
But  If  B.,  with  pistol  at  my  head,  threatens 
to  kill  me,  and  thereby  procures  a  similar 
contract,  I  may  not  recover  from  Mm  In  dam- 
ages, because,  forsooth,  his  acts  do  not  const!- 
tnte  fraud,  Irat  menace.  Or,  if  C.  procures  a 
similar  contract  from  me  by  taking  a  grossly 
oppressive  and  unfair  advantage  of  my  ne- 
cessities and  distress,  no  action  at  law  for 
damages  will  He  against  him,  for  he.  has  not 
practiced  fraud,  but  has  used  undue  Influ- 
eace.  I  am  wholly  unable  to  comprehend 
why  a  ttffwent  mle  of  law  la  a^UcaUe  to 


the  two  claasca  of  oMee  fwnldied  by  tbt 
above  UlnstradDns^    Certainly  the  frand  of 

A.  Is  BO  iHore  tnlqultoos  than  the  menace  of 

B.  or  th0  undae  indueoce  of  C,  and  1  tbiiik 
It  illy  becomes  either  one  nt  these  wTuas- 
doers  to  say:  "Yem  have  us  chotee  of  acciona 
Xoor  only  reawidy  is  ueaciasien.  I  will  not 
pay  the  dnife  you  have  uufleced  fram  mj  i 
unlawful  acts,  but  demand  that  1  be  placed 

la  my  original  position.**  I  think  that  ael- 
tber  nor  C  Kbotdd  be  allowed  to  name 

the  action  which  omj  be  brought  SjEaiiut 
him;  aadi,  U  4he  party  Injured  Is  able  to  se-  i 
cure  adequate  relief  by  dauiages,  the  road  | 
to  that  remedy  fdioidd  be  open  to  him.  L«t 
us  take  tike  case  of  valuable  aeearltles,  rest- 
feng  upon^  floctnating  market,  and  before 
the  acgrlvred  party  could  get  Into  court  for 
relief  by  roHctssloB,  wing  the  dUlgeiK-e  de- 
majidcd  bg  tbe  law,  the  securities  bK-dme 
valueless.  Js'  tliere  no  remedy  by  damages! 
If  not,  the  wvongdeer  is  a  Ivcky  rogue,  for 
in  the  Istertm  he  may  have  realized  upon 
these  securitlea,  and  still  be  ready  to  reram 
the  worthless  piu>er  to  the  owner  upun  de- 
mand, or  at  the  end  of  Utigattoo.  It  would 
aeem  that  such  result  should  not  be  alluwed 
under  the  guise  of  law,  tor  it  Is  gross  injus- 
tice, and  a  premium  upon  fraud. 

Taking  a  broad  view  of  the  question,  we 
are  justified  In  siting  tbait  this  contract  wu 
procured  through  fraud.  What  is  nndue  in-  i 
fluence,  menace,  or  duress,  but  fraodT 
'*Frand"  Is  certainly  a  broader  word  than  de- 
ceit. By  deceit,  fraud  is  aecomplirtied,  bat 
It  la  likewise  accompltehed  by  maay  ottier 
practices.  Mr.  Blgetow,  In  his  work  Qpos 
Fraud  (page  declare*  It  may  be  an  iu- 
frlngement  of  the  legal  rights  at  another  t>r 
circumvention,  and  without  deceit.  Mr. 
HUUard  declares  (Torts,  3d  Bd.,  138):  "Fraud 
propo-ly  indudes  all  acts,  omissions,  and 
conceolnoents  which  Involve  a  breach  of 
legal  or  eqattable  duty,  tnist,  or  confidence 
reposed,  and  are  Injurious  to  another,  or  by 
which  an  undue,  unconscientious  advan- 
tage Is  taten  of  another."  And  Cooley.  la 
hhi  work  upon  Torts,  says  ("page  50«).  "Dn- 
resB  Is  a  species  of  fraud.  In  which  compnl- 
ston  In-  some  form  takes  the  place  of  decep- 
tion. In  aceompllshlDg  the  Injury."  It  will 
thus  be  seen  that  deceit  Is  but  one  of  man? 
kinds  of  fraud,  and,  while  actions  for  dam- 
ages arising  from  contracts  piwiured  by  de- 
ceit alone  are  of  common  occurrence,  we 
find  no  principle  declared  In  those  cases 
which  limits  the  remedy  by  reason  of  some 
Inherent  quality  fonnd  In  the  deflnitioo  of 
the  word  "deceit";  but,  rather,  deceit  Is  de- 
clared to  be  a  fraud,  and  comp»satIoD  ia 
the  nature  of  damages  for  fraud  Is  but  ji»<- 
tlce  in  its  simplest  form.  Let  us  assnme 
that  contracts  procured  throagfa  menace,  du- 
ress, or  undue  Influence  are  made  throui:)) 
agencies  which  may  not  technically  come 
within  the  definition  of  "fraud.**  What  mat- 
ters It?  All  the  parties  stand  upon  the  same 
plane.   Tbe  pracUces  In  dther  case  ate 
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eqmlly  forblddeii  the  taw.  Ttiej  are  all 
moraSy  bad.  Ti»ey  are  vlolatlv*  «C  tbe  aanw 
rigbti  of  the  .par^  hiJiued.  Th«y  an  Tlola- 
tlTQ  at  the  same  datl«B  IncomboBt  JXpaa  the 
party  doing  the  wrong.  Agida,  the  eraitract 
made  la  bo  better  or  moiea  In  tho  one  case 
tban  la  the  other;  an4  I  itaenr  of  no  reaaon 
why  the  lemedlee  ebould  not  be  aa  many  and 
as  CuU  oad.  oon)|)leta  la  the  cue  caae  as  In  the 
otber.  The  weongdoer  acoompUshes  the 
aama  wzong  in  eatib,  and  does  It  with  the 
same  bad  latent;  and,  aa  to  the  victim's  rem- 
edy. It  woiirid  -seem  to  be  wholly  Immaterial 
wbether  the  meaiu  to  the  end  be  fraud,  on- 
dae  influence,  or  dnreee.  The  cases,  apoo 
prtnclplo,  are  analogous,  and  the  law  ap- 
pllcahte  to  tbe  one  state  of  facts  mast  of 
ueceeslty  oontrcri  tbe  otbuu 

It  is  cUmed  that  tit  the  ease  of  fraud  the 
party  lajsred  does  not  toHnw  tbe  facts,  while 
tlie  .cMitnry  oeBditlcms  exist  In  a  case  of  du- 
ress, mentkoe,  or  undue  inflnioice.  Conced- 
ing tbe  claim,  the  principle  btrolived  Is  not 
changed  tberetv*  ^  one  case  the  aet  is  in- 
duced by  a  want  of  hnowledge,  and  in  the 
other  oTarpowerlng  Inflaences.  There  is 
no  mote  coaseot  in  tbe  one  than  In  the  other, 
and  tlMM  la  the  same  wrongful  bkterf erence 
with  the  party's  rights  In  both.  Neither 
does  the  priaclpie  of  acquiescence  in  the 
conOact  occopy  any  dlEIesent  position  la  the 
two  cases.  In  a  case  of  fraud  nothing  Is 
done  and  no  remedy  Invoked  until  the  fraud 
Is  discovered,  and  when  discovered  the  party 
seeking  rtf  ef  Is  In  exactly  the  same  position, 
as  to  tbe  con  timet  and  the  facts  leadiag  up 
to  it,  aa  though  U  bad  been  obtained  by  ub- 
dne  Influence  or  dunssa  When  the  fraud  is 
discovered  the  party  Is  called  upon  to  act, 
and  may  either  elect  to  confirm  the  con- 
tract, and  sue  tot  damages  at  law  for  the 
detriment,  or  go  Into  a  court  of  eijulty  for 
relief  upon  tbe  rMolsslon  of  the  contract; 
and,  upMi  analogous  reasoo,  a  tike  choice  of 
remedies  must  be  open  to  him  in  a  case 
similar  to  the  one  at  bar. 

The  Civil  Code  of  this  state,  in  speaking 
of  obligations  Imposed  by  law,  declares  (sec- 
tion 170^,  "jffivery  person  Is  bound  without 
contract  to  abstain  from  injuring  the  person 
or  property  of  another,  or  infringing  upon 
any  of  his  rights."  Section  1428  declares 
that  obligations  may  arise  by  operation  of 
law.  and  further  provides,  "An  obligation 
arising  from  operation  of  law  may  be  en- 
forced in  the  manner  provided  by  law,  or  1^ 
civil  action  or  proceeding."  Section  32S1 
declares,  "Every  person  who  sulfers  detri- 
ment from  the  unlawful  act  or  omission  of 
another  may  recover  from  the  person  In 
fault  a  compensation  therefor  in  money 
which  is  called  damages."  These  principles 
woDid  seem  to  be  but  reiterations  of  elemen- 
tary law;  but,  if  not,  and  they  take  ad- 
vanced gnrand,  then,  b^ond  guestlen,  th^ 
hlase  a  path  through  virgin  forests,  plainly, 


.  lea<^ng  to  a  court  of  law  for  relief.  By  un- 
I  lawful  means,  defendant  Induced  pl^tiff 
;  to  part  with  his  property  for  an  Inadequate 
consideration,  nils  was  a  violation  of  an 
obligation  Imposed  upon  him  by  law,  for  it 
was  an.  Infringement  upon  plaintitT's  rights, 
and  he  was  entitled  to  damages  In  an 
amount  which  would  conxpensate  him  for 
the  detriment  directiy  caused  thereby.  It  Is 
contended  by  defendant  that  cases  involv- 
ing the  principle  here  discussed  form  excep- 
tions to  the  law  as  declared  hi  section  8281, 
SQpra.  The  section  states  no  exception,  but, 
upon  the  contrary,  Is  as  broad  as  langusge 
can  make  It.  Neither  do  I  find  orry  excep- 
tion stated  elsewhere  in  the  Code.  While  It 
Is  true  the  Code  provides  for  "spedflc  and 
preventive  relief,"  still  there  is  nothing  to 
Indicate  that  the  remedies  there  declared 
should  be  exclusive.  Again,  the  contention, 
If  sound,  would  likewise  deny  any  remedy 
for  damages  In  a  case  of  a  contract  procured 
by  fraud  or  deceit;  and  this,  we  have  seen. 
Is  not  the  law  of  this  state,  or  any  other 
state.  In  the  case  of  Wood  v.  Franks,  56 
Oal.  217,  the  principle  of  hiw  to  which  we 
hold  Is  fairly  fHustrated  and  fuHy  snpport- 
ed.  In  that  case,  after  quoting  the  sections 
of  the  Civil  Code  to  which  reference  has 
been  made,  the  court  said:  "Thus  it  will  be 
seen  that  wherever  there  Is  an  obligation 
arising  from  operation  of  law,  and  a  breach 
of  that  obligation,  the  party  Injured  may  by 
action  recover  the  amount  which  wUl  com- 
pensate him  for  all  the  detriment  proximate-  ' 
ly  caused  by  the  bpench." 

To  support  the  couclusiom  I  have  arrived 
at  in  this  case,  I  do  not  hold  that,  In  all 
cases  of  contract  procured  by  "undue  In- 
fluence," the  remedy  of  damages  is  open. 
Rescission  is  the  only  remedy  in  a  case  of 
"mistake,"  for  no  fraud  has  been  practiced, 
there  has  been  no  wrongdoing,  the  transac- 
tion has  been  Innocent,  and  the  parties 
must  be  and  should  be  satisfied  to  return  to 
their  original  position.  Such  should  also  be 
the  rule  In  many  cases  of  undue  Influence, 
as  where  the  relations  of  the  contracting 
parties  were  such  that  the  law,  regardless 
of  any  question  of  bad  and  wicked  Intention, 
would  declare  the  contract  void.  But  the 
rule  here  declared  is  limited  to  those  cases 
possessing  the  characteristics  of  torts,  where 
an  act  has  been  done  intentionally  and  know- 
ingly for  the  very  purpose  of  securing  the 
undue  advantage  which  results.  Thene  must 
be  had  faith  and  a  sense  of  wrongdoing,  and 
such  was  certainly  this  caee,  aa  shown  by 
the  allegations  of  the  complaint. 

HABRISON,  J.  I  cancur  In  the  foregoing 
ciptaiion  of  Mr.  Justiea  GABOUTTBL 

VAJf  FLBBT,  J.,  being  disqualified,  did 
not  participate  In  the  decision  ot  tbe  toreg»* 
Inc  eauaa. 
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BUOKLBT  T.  GRAY.    (No.  15,905.) 
(Supreme  Goart  of  California.    Dec.  10,  1896.) 

Nboliqbkoi  or  Attobsibt — Lubiutt  to  Thibd 

Pkrbos. 

1.  An  attoriiey  employed  to  draw  a  will  is 
not  liable  to  a  person  who,  throngh  the  attor- 
ney's negligMKe  and  ignorance  in  the  discharge 
of  his  professional  duties,  was  deprived  of  the 
portion  of  the  estate  which  testator  instructed 
the  attorney  should  be  given  such  person  by  the 
will. 

2.  Civ.  Code,  {  1559,  providing  that  a  con- 
tract made  expressly  for  a  third  person  may  be 
enforced  by  him,  does  not  authorize  a  suit  for 
dpmages  against  an  attorney  by  a  person  who, 
throngh  the  attorney's  negligence,  was  deprived 
of  the  portion  of  an  estate  which  a  testator, 
who  employed  the  attorney  to  draw  his  will, 
desired  to  be  given  to  him. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  F.  "W.  HenBhaw,  Judge. 

Action  by  Vincent  P.  Buckley  against  Giles 
H.  Gray  for  damages  for  defendant's  negli- 
gence In  drawing  a  will  and  supervising  Its  ex- 
ecution. A  demurrer  to  the  complaint  was 
siutalned,  and  plaintiff  appeals.  Affirmed. 

Blake,  Williams  A  Harrison,  for  appellant. 
Havoi  &  Haren,  for  respondent 

VAN  FLEET,  3.  Action  to  recover  for  neg- 
ligence of  attorney  in  drafting  and  executing  a 
will.  The  court  below  sustained  a  demiurer 
to  tbe  raxnplaint,  and,  plaintiff  foiling  to 
adieud,  judgment  was  entered  against  him, 
from  which  he  appeals.  The  complaint  al- 
leges. In  substance,  that  on  October  6, 1895,  de- 
fendant, an  attorney  at  law,  was  employed  by 
Mrs.  C.  M.  A.  Buckley,  the  mother  of  plalntitt, 
to  draw  her  will,  which  she  desired  and  di- 
rected to  be  so  drawn  as  to  leave  all  the  reel- 
due  of  her  estate,  after  certain  specific  legacies, 
to  her  two  sous,  then  living,  tbe  plaintiff  and 
one  John  P.  Buckley,  to  the  exclusion  of  the 
children  of  a  deceased  son  of  the  testatrix; 
that  (n  pursuance  of  such  employment  defena- 
tint  on  said  day  drew  a  will  for  said  testatrix, 
and  superintended  and  directed  the  executloik 
thereof;  that  In  tbe  preparation  of  said  will, 
and  in  directing  the  execution  thereof,  the  de- 
fendant was  guilty  of  gross  carelessness  and 
negligence  In  tbe  performance  of  fals  profession- 
al dudes.  In  this:  that  said  wtU  was  so  drawn 
as  not  to  legally  express  the  desires  or  direc- 
tion of  the  testatrix  as  to  the  exdodon  of  said 
grandchildren,  but  in  such  manner  that  the 
latter  were  permitted  under  tbe  wUt  to  take 
of  her  estate;  and  tfaat  In  directing  the  execu- 
tion of  said  will  this  plaintiff,  although  named 
In  said  will  as  one  of  the  devisees  thereunder, 
-n'as  caused  by  the  defendant  to  become  one  of 
the  subscribing  witnesses  thereto,  thereby  ren- 
dering the  provisions  of  said  will  as  to  the 
plaintiff  void.  It  Is  further  alleged  that  said 
John  P.  Buckley  died  before  the  testatrix;  that 
thereafter,  in  May.  1891,  said  testatrix  died 
without  having  revoked  or  altered  said  will; 
tliat  the  win  was  admitted  to  probate,  and  the 
estate  of  said  testatrix  duly  administered!  and 
that  under  the  decree  of  dlstribntJon  said  sraud- 
children  recelTed  one-half  of  said  estate^ 


amounting  to  S85,900,  In  which  amomit  plnin- 
tiff  alleges  himself  damaged,  and  for  vltlcb  be 
asks  judgment  against  defendant 

We  think  the  demurrer  was  properly  sastain- 
ed.  In  our  judgment  the  complaint  clearly  fails 
to  state  a  cause  of  action  against  defendant  In 
fiLTor  of  the  plaintiff.  It  Is  to  be  obaerred  tbat 
the  action  is  not  by  the  client,  bnt  by  a  third 
party,  bear  son.  It  is  a  general  doctrine,  sus- 
tained by  an  overwhelming  weight  of  authority, 
that  an  attorney  is  liable  for  netf  Igence  In  the 
conduct  of  his  professional  duties,  arising  only 
from  ignorance  or  want  of  care,  to  his  client 
alone,— that  is,  to  tbe  one  between  whom  and 
the  attorney  the  contract  of  employmoit  and 
sm^lce  existed,— and  not  to  third  parties.  The 
exceptions  to  this  general  role,  if  they  may  be 
In  strictness  deemed  such,  are  where  tbe  at- 
torney has  been  guilty  of  fraud  or  coUttrioii.  or 
of  a  malicious  or  tortious  act.  ResponidbUlty 
for  a  fraudulent  act  Is  Uidependent  of  any  con- 
tractual ration  between  the  goUty  party  and 
the  one  Injured;  and  one  committing  a  mali- 
cious or  torttotts  act,  to  the  Injury  ot  anotlier.  Is 
liable  therefor,  without  reference  to  any  ques- 
tion of  privity  between  himself  and  the  wrong- 
ed one.  Wber^  however,  neither  of  these  de- 
ments enters  Int»  the  transaction,  tbe  mle  is  nnl- 
Tcrsal  that  for  an  Injury  arising  £r«n  mere  neg- 
ligence, however  gn»s,  there  must  exist  be- 
tween the  party  inflicting  the  injury  and  tbe 
one  injured  some  privity,  by  contract  or  otbo-- 
wise,  by  reason  of  which  the  finrmer  owes  some 
legal  duty  to  the  latter.  2  Shear.  &  R.  Neg.  £; 
562.  574;  Bank  v.  Ward,  100  U.  a  ISS,  and 
cases  therein  cited;  Boddy  v.  Railway  Ccl,  104 
Mo.  234,  15  S.  W.  1112,  and  cases  cited.  In 
Bank  V.  Ward,  stipra,  the  general  rule  above 
adverted  to  1b  exhaustively  discussed,  and  Its 
limitations  stated  by  Mr.  Justice  Clifford,  for 
the  court  That  was  a  case  where  a  Udrd 
party  sought  to  maintain  an  action  against  tbe 
attorney  for  damages  resulting  to  him  for  re- 
lying upon  tbe  correctness  of  a  defective  cee- 
tificate  of  titie  to  a  piece  of  real  estate  fur- 
nished by  the  attorney  to  a  client  upon  tbe 
faith  of  which  tbe  plaintiff  had  loaned  money 
on  the  property.  In  holding  that  the  plaintiff 
could  not  maintain  the  action,  It  is  there  said: 
"Beyond  all  doubt,  the  general  rule  Is  that  the 
obligation  of  the  attorney  Is  to  his  client,  and 
not  to  a  third  party,  and,  unless  there  Is  some- 
thing In  the  circumstances  of  thte  esse  to  take 
It  out  of  that  general  rule.  It  seems  <dear  tbax 
the  proposition  of  the  defendant  must  be  sus- 
tained. Shear.  &  R.  Neg.  S  215.  Concloadve 
support  to  that  rule  Is  found  In  sev«al  cases  of 
high  authority.  Fish  r.  Kelly,  17  a  B.  (S,  &> 
194."  And,  after  commenting  upon  the  case  oi 
Fish  V.  Kelly,  and  the  case  of  Robertson  ▼. 
Fleming,  4  Macq.  H.  L.  Cas.  167.  209,— from 
the  latter  ot  which  cases  Lord  Wensleydale  is 
quoted  as  saying  tbat  "he,  only,  wbo,  by  blm- 
self  or  another  as  his  agent  employs  tbe  at- 
torney to  do  the  particular  act  In  which  tbe  al- 
leged neglect  has  taken  places  can  sue  him  for 
that  neglect,  and  tbat  tiiat  emidoyment  mmt 
be  affirmed  In  the  declaration  of  tiie  salt  In 
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distinct  termif,"— the  learned  Justice  proceeds: 
"Analogous  cases  Involving  the  same  prindple 
an  Quite  numerous,  a  few  of  which  only  will 
be  noticed.  They  show  to  a  demonstration 
that  It  is  not  every  one  who  sufTers  a  loss  from 
the  negligence  of  another  tbat  can  maintain  a 
nilt  on  such  grounds.  On  the  contrary,  the 
Itintt  of  the  doctrine  relating  to  actionable  neg- 
ligence,* says  Beasley,  O.  J.,  Is  tbat  the  per- 
son occasioning  the  loss  must  owe  a  duty, 
aiiaiag  from  contract  or  otherwise,  to  the  per- 
aoD  Bostalnlng  such  loss.  Such  a  restriction 
on  the  right  to  sue  for  a  want  of  care  In  the 
exercise  of  employments  or  the  transaction  of 
business  Is  plainly  necessary  to  restrain  the 
remedy  from  being  pushed  to  an  Impracticable 
extreme.  There  would  be  no  bounds  to  actions 
and  litigious  intricacies  if  tbe  HI  effects  of  the 
itegligence  of  men  may  be  followed  down  the 
clialn  of  results  to  the  final  effect'  Kahl  t. 
JJove,  37  N.  J.  I^w,  5, 8.  •  •  •  Cases  where 
fraud  and  collusion  are  alleged  and  proved  con- 
stitute exceptions  to  that  rule,  and  Parke,  B., 
very  properly  admits,  in  the  following  case, 
tbat  other  exceptions  to  it  exist  which  are  as 
sound  in  principle  as  the  Judgments  which  es- 
tablish tbe  rule.  Longmeid  v.  Holliday,  6 
Exch.  761-767.  Examples  of  the  kind  are  given 
In  that  case,  two  of  which  de^rve  to  be  no- 
ticed, 18  they  have  been  urged  In  argument  to 
disprove  the  rule;  but  they  cannot  have  any 
such  effect,  fbr  tbe  plain  reason  that  they  stand 
Id  many  respects  upon  a  different  footing. 
•These  cases,'  say  tbe  court  In  that  opinion,  'oc- 
cur where  there  has  been  a  wrong  done  to  the 
person,  for  which  be  would  have  a  right  of  ac- 
tion, though  no  such  contract  bad  been  made;' 
and  the  court  gives  as  an  Illustration  the  pa- 
Oeat  injured  by  Improper  medicines  prepared 
by  an  apothecary,  or  one  unskiUfully  treated 
by  a  surgeon,  where  both  would  be  liable  to  the 
Injured  party,  even  If  the  father  or  friend  of 
tbe  patient  contracted  with  tbe  wrongdoer." 
In  Roddy  v.  Railway  Co.,  supra,  it  is  said: 
"Tbe  right  of  a  third  party  to  maintain  an  ac- 
tion for  injuries  resulting  from  a  breach  of  con- 
tract between  two  contracting  parties  has  been 
deMed  by  the  overwhelming  weiKbt  of  author- 
ity of  the  state  and  federal  courts  of  this  coun- 
try and  tbe  courts  of  England.  To  bold  that 
such  actions  could  be  maintained  would  not 
only  lead  to  endless  complications  In  following 
out  cause  and  effect,  but  would  restrict  and 
embarrass  the  right  to  make  contracts  by  bur- 
dening them  with  obligations  and  liabilities  to 
otbers,  which  parties  would  not  voluntarily 
assume;"  citlnj,'  Wlnterbottom  v.  Wright,  10 
Mees.  &  W.  100.  and  a  large  number  of  other 
cases.  "The  rule  Is  put  upon  two  grounds, 
either  of  which  is  unquestionably  sound.  One 
ground  Is  given  by  the  court  in  the  opinion  in 
Wlnterbottom  v.  Wright,  10  Mees.  &  W.  109, 
as  follows:  'If  we  were  to  hold  that  plaintiff 
could  sue  in  such  a  case,  there  is  no  point  at 
which  such  actions  would  stop.  The  only  safe 
rule  is  to  confine  tbe  right  to  recover  to  those 
who  enter  Into  the  contract.  If  we  go  one  step 
beyond  that,  there  is  no  reason  why  we  should 


not  go  fifty,*  The  other  ground  Is  thus  stated 
In  the  New  Jersey  case  above  cited:  'The  ob- 
ject of  parties  in  Inserting  In  their  contracts 
speciflc  undertakings,  with  respect  to  the  work 
to  be  dme.  Is  to  create  an  obligation  inter  esse. 
These  engagements  and  undertakings  must  nec- 
essarily be  subject  to  modifications  and  waiver 
by  the  contracting  parties.  If  third  persons 
can  acquire  a  right  in  a  contract.  In  tbe  nature 
of  a  duty  to  have  it  performed  as  contracted 
tor,  the  parties  will  be  derived  of  control 
over  their  own  contracts.  Plaintiff,  not  being 
a  party  to  the  contract,  cannot  maintain  this 
action  on  account  of  injuries  resulting  from  any 
breach  of  duty  defendant  owed  Pickle,  arising 
purely  out  of  the  terms  of  tbe  contract  be; 
tween  them.' " 

No  authority  has  been  brought  to  our  no- 
tice contravening  tbe  rule  as  stated  In  the 
foregoing  citations.  Some,  wblch  at  first 
glance  might  be  so  taken,  will  be  found  upon 
analysis  to  fall  within  one  or  the  other  of 
tbe  exceptions  noted,  and  not  to  Infringe  up- 
on the  general  doctrine.  Within  such  class 
tall  the  cases  relied  upon  by  plaintiff  to  sup- 
port bis  general  right  to  maintain  the  action. 
This  case  comes  strictly  within  the  general 
doctrine  as  above  stated.  No  fact  Is  alleged 
bringing  it  within  any  of  the  exceptions  there- 
to. It  is  not  alleged  that  defendant  did  the 
act  charged  maliciously,  or  through  any  evil 
Intent,  or  with  any  fraudulent  purpose,  or 
that  he  did  It  In  any  affirmative  sense.  Tbe 
complaint  proceeds  solely  upon  tbe  theory 
tbat  It  was  through  negligence  arising  either, 
from  Ignorance  or  carelessness,  or  both;  and 
this,  although  It  may  be  conceded  that  tbe 
complaint  discloses  an  Instance  of  the  gro» 
est  Ignorance  on  tbe  one  hand,  or  unpardon- 
able carelessness  on  the  other,  and  shows 
very  grievous  Injury  to  plaintiff  as  a  result; 
does  not,  within  the  principles  above  an- 
nounced, make  a  case  entitling  the  plaintiff 
to  maintain  the  action.  It  Is  claimed,  how- 
ever, tbat  tbe  action  can  be  maintained  un- 
der tbe  rule,  expressed  In  section  1558  of  our 
Civil  Code,  that  a  contract  made  by  one  per- 
son with  another  for  the  benefit  of  a  third 
person  may  be  enforced  by  the  latter,  the 
argument  being  that  the  employment  of  de* 
feudant  by  plaintiff's  mother  to  draw  her  will 
was  clearly  for  plaintiff's  benefit.  Inasmuch 
as  the  latter  was  one  of  tbe  objects  of  her 
bounty,  as  expressed  In  her  will;  and  a  num- 
ber of  cases  are  cited  which  are  supposed 
to  bring  the  case  within  tbat  rule.  But,  In 
our  Judgment,  that  provision  has  no  applica- 
tion to  this  case.  It  is  intended  to  apply  to 
instances  where  the-contract  is  made  express- 
ly for  the  benefit  of  the  third  person,  not 
where  the  third  person  is  or  may  be  merely 
incidentally  or  remotely  benefited  as  a  result 
of  such  contract.  Such  is  the  language  of 
the  Code,  and  such  will  be  found  to  be  tbe 
application  of  the  doctrine  in  all  tbe  cases 
cited  by  counsel,  or  which  have  come  to  our 
attention.  The  terms  of  section  1559  are:  "A 
contract  made  expressly  for  the  benefit  of  a 
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tiilrd  person  may  be  enforced  by  him  at  any 
time  before  tbe  parties  -ttiereto  rescind  tt" 
This  mle,  we  are  told  by  Mr.  Pomeroy  (Rem. 
ft  Rem.  Rights,  {  139),  was  originally  adopt- 
ed prior  to  the  reformed  procedure,  being 
based  partly  upon  conslderatlona  of  conven- 
ience and  partly  upon  a  liberal  congtmctlon 
of  the  nature  of  tbe  contract,  and  the  pur- 
pose of  wfalcfa  Tras  to  avoid  circuity  of  action, 
and  to  enable  the  real  party  In  Interest  to  sue. 
That  author  proceeds  to  give  us  illustra- 
tions of  Its  application,  and  each  Instance 
given  is  a  case  where  the  contract  was  In 
express  terms  made  for  the  benefit  of  the 
third  party,  and  by  reason  of  which  the  lat- 
ter became  the  real  party  in  interest.  No 
Buch  application  of  the  doctrine  as  Is  here 
contended  for  (a  even  remotely  hinted  at. 
The  contract  between  the  plalntUT's  mother 
and  the  defendant,  which  was  the  subject  of 
the  breach,  cannot  Xte  said  In  any  legal  sense 
to  have  been  expressly  made  fer  plaintiff's 
benefit.  It  was  a  contract  for  employment 
of  defendant's  services  as  an  attorney,  to 
draft  the  will  of  Mrs.  Bnckl^,  the  Immediate 
purpose  of  which  was  for  the  benefit  of  the 
latter,  to  enable  her  to  make  disposition  of 
her  estate  In  accordance  with  her  desire.  Re- 
motely, it  is  true,  she  Intended  plaintiff  to 
be  benefited  as  a  result  of  such  contmct,  by 
providing  ftir  htm  in  her  will.  Such  provl- 
rion,  however,  could  create  no  rested  right 
In  plaintiff  until  the  death  of  tbe  testatrix. 
Until  that  event  the  will  remained  purely 
ambulatory,  and  the  provision  for  plaintiff 
could  be  at  any  time  changed  or  withdrawn. 
It  therefore  created  a  mere  possibility  in 
plaintiff;  not  a  right  which  made  bim  in  law 
a  privy  to  the  contract  To  hold  that,  by  rea- 
son of  the  provision  for  plaintiff  in  the  will, 
the  contract  Is  t»  be  considered  one  made  ex- 
pressly for  his  ben^t,  Is  to  confound  the 
terms  of  the  will  with  those  of  the  contract 
The  latter  alone  was  the  subject  of  the 
breach,  aiid  by  defendant's  negligence  In  car* 
pylng  out  that  contract  the  testatrix  alone 
aufTored  legal  injury.  Although  the  ultimate 
eonsequentlal  Injury  to  plaintiff  would  ap- 
pear to  have  been  great.  It  was,  so  far  as  de- 
fendant is  concerned,  damnum  absque  In- 
juria, against  which  the  courts  are  powerless 
to  relieve.  In  this  view,  It  Is  not  material 
to  notice  the  other  objections  made  to  the 
complaint  The  demurrer  having  been  prop- 
erly sustained,  it  follows  tliat  the  Judgment 
jbonld  be  affirmed.  It  la  so  ordered. 

Weconcnr:  OAROrXTB,  J.;  HARRISON, 
X. 


BAUER  V.  FAT.    (No.  16,031.) 

tSnvreiiie  Conrt  of  Oolifonila.    Dec.  10,  IBOC.) 

AofM»  oir '  OomsuoT-^EvinaKOB— Mbchahio's 
Lisn— AsaierncBNT, 

1.  A  writt«i  contract,  reciting  an  agree- 
ment "between  D.  •   •  •  aud  certain  owners 


of  property  •  •  •  fronting  «i  Chestnut,—^ 
BtFMt^;  that  D.  shaold  fnmbh  iMterials.  '^and 
Dfifonn  the  work  of  ewutmetliiria  a  wvminaii- 

uke  manner  In  frtwt  of  the  property  here  re^ 
resfcnted,"  and  "erade  to  official  line,"  etc, — is 
too  indefinite  to  be  admitted  in  eridenee  under 
a  CMnplalnt  which  counts  »  a  etMitamct  to 
grade  'the  south  half  of  Chestnut  streeC" 

2.  A  mere  right  to  assert  a  mechanic**  lien 
is  not  aaalgnable. 

3.  In  a  suit  to  foreclose  a  lien  for  street 
work  by  one  to  whom  the  oiiginai  contnact  with 
the  property  owner  bad  been  assigned,  a  writ- 
ing, signed  by  the  original  contractor,  releasioe 
de^ndant  from  ail  cTaitus  under  the  contract, 
was  admissible,  thouf^  i^Intiff  was  unaware 
of  BQch  relasM  when  he  took  the  asaignmexuL 

Commissioners'  decision.  Department  2. 
Appeal  fr«m  superior  court,  city  and  coun^ 
of  San  Francisco;  Walter  H.  I*evy,  Judge. 

Action  by  J.  J.  Rauer  against  David  Fay 
to  foreclose  a  Uea  for  street  work.  Frona  a 
Judgment  for  plaintiff^  defendant  appeals. 
Reversed. 

Wm.  H.  caiapman,  for  an>ellant.  Shad- 
bvme  ft  Horln,  for  Fespondoit 

SEAItLS,  C.  TUs  Is  an  action  to  forecloee 
a  lieu  for  street  -wotk  performed  under  a 
priyate  contract,  and  la  which  a  lien  was  filed 
pursuant  to  section  1191  of  the  Code  of  Civil 
Procedure.  Plaintiff  had  Judgment,  from 
which  and  from  an  order  denying  his  motion 
for  a  new  trial  defendant  appeals. 

The  complaint  Is  In  the  usual  form;  pleads 
a  contract  between  defendant  and  one  J.  G. 
Duffy,  the  Bsslgnment  thereof  to  plaintiff  by 
Duffy,  the  performance  of  the  work  by  plain- 
tiff, and  tlie  filing  of  the  lien,  etc.  Tbe  con- 
tract and  the  contents  of  tbe  lien  are  pleaded 
according  to  their  legal  tenor  aud  effect  auil 
not  in  fatec  verba.  The  complaint  counts  ui^ 
on  a  contract  to  grade  the  south  half  of  Cbest- 
aut  street,  from  Jones  street  to  Leavenworth 
street,  San  Francisco.  The  answer,  after  de- 
nying a  number  cf  the  allegations  of  tbe  com- 
plaint, proceeds  to  aver  tliat  prior  to  April, 
1892,  defendant  had  procured  to  be  graded 
all  the  portion  of  Chestnut  street  in  front  of 
his  property  by  third  parties,  aud  had  paid 
therefor;  that  portions  of  the  street  la  front 
of  property  of  other  parties  remained  tmsrad- 
ed;  that  Duffy  desired  defendant  to  sign  a 
contract  with  him  for  the  grading  of  tbe 
whole  of  Chestnut  street  from  Jones  to  Leav- 
enworth street,  for  the  purpose  of  enaUing 
him,  the  said  Duffy,  to  procure  a  permit  from 
the  superintendent  of  public  streets,  etc,  of 
said  city  and  county,  for  doing  said  unfin- 
ished grading;  that  Duffy  thereupi»  agreed 
that  If  defendant  would  sign  said  contract 
for  said  purpose,  he,  the  said  drfaidant 
should  not  be  held  liable  for  the  payment  of 
any  portion  of  the  price  of  such  gradins;  that 
thereupon  defendant  signed  the  centract  for 
said  purpose  only;  and  that  said  Duff}  tbeo 
aud  there  made,  executed,  and  delivered  to 
defendant  a  full  acauittance  and  dlscbarge 
from  any  and  all  liability  on  said  coniTact  by 
reason  of  defendant's  signing  the  spoae^  etc.. 
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stntln?  in  temw  tlmt  tbe  grading  on  tlie  south 
side  of  tlie  street  In  Cront  of  dtfendant's  prop- 
erty  warn  already  dooe,  and  tbat  yhdntiff 
fully  Informed  of  all  the  above  facts  before 
he  performed  any  work  upon  tbe  streM.  Ite 
answer  further  alleges  that  the  contract  In 
terms  required  the  grading  of  the  whole  of 
the  street,  but  that  prior  thereto  the  entire 
north  half  thereof  bad  beeo  graded  by  third 
parties.  Defendant  further  alleges  that  the 
assignment  of  the  contract  by  Duffy  to  plain- 
tiff was  as  collateral  security  for  a  loaji,  and 
that  the  former  still  has  an  Interest  therein; 
that  no  work  was  done  under  tbe  contract 
in  front  of  defendant's  property,  etc.  The 
answer  also  avers  that  Duffy  eommenoed  the 
work  of  the  onftnlshed  grading,  and  finished 
one-half  thereof,  before  the  msslgnment  of  the 
■contract  to  plaintiff.  The  record  In  the  case 
bristles  with  Irregularities,  uncertainties,  and 
«rrors,  for  which  the  jod^nent  and  order  ap- 
pealed from  must  be  revweed. 

1.  Ttie  complaint  and  notice  at  lien,  as  ffled, 
are  predicated  upon  a  contract  for  grading 
tbe  south  one-half  of  Cbcstnot  street,  betwe^ 
Jones  and  Leavenworth.  There  was  a  writ- 
ten contract  entered  Into  April  25.  1892.  be- 
tween J.  G.  Duffy,  as  a  contractor,  and  the 
defendant  and  others,  which  contract  was 
subsequently  assigned  to  plaintiff.  This  con- 
tract was  ofPered  In  evidence,  and  Is  as  fol- 
lows: "This  agreement,  made  and  entered  in- 
to this  25th  day  of  April,  A.  D.  1892,  by  and 
between  3.  G.  Duffy,  of  the  city  and  county 
of  San  PranclBco,  state  of  California,  party 
of  the  first  part,  and  certain  owners  of  prop- 
erty, lots,  and  land  fronting  on  Chestnut,— % 
street,  between  Jones  and  Leavenworth 
streets.  In  the  city  and  county  above  men- 
tioned,—whose  names  are  hereunto  sub- 
scribed, each  contracting  severally,  parties  of 
the  second  part,  witnesseth:  That  the  said 
party  of  the  first  part,  for  and  in  considera- 
tion of  the  covenants  of  the  said  parties  of 
the  second  part,  hereinafter  expressed,  prom- 
ise, covenant,  and  agree  to  and  with  the  said 
parties  of  the  second  part  that  he  will  for^ 
nlsh  all  the  materials  and  perform  the  work 
of  constructing.  In  a  good  and  workmanlike 
manner,  la  front  of  the  property  here  repre- 
sented, and  to  the  Battofaetioa  of  the  super- 
intendent of  public  streets  of  said  city  and 
county.  To  grade  to  ofildal  Une  and  grade, 
for  tbe  sum  of  five  dollars  ($5)  per  front  foot 
And  the  said  parties  of  tbe  second  part,  In 
consldenrtlon  ef  tb*  prenriBBs,  each  for  hloi- 
self  or  herself,  and  not  for  the  others,  prom- 
isee, covenants,  and  agrees  to  and  with  the 
said  party  of  the  first  part  that  be  or  die 
will  pay  to  tbe  said  party  of  tbe  fiist  jmrt, 
upon  the  completion  of  tSie  work  aforesaid, 
his  or  her  pn  rata  share  of  tbe  total  cost  of 
the  above  described  work,  together  with  the 
inddeatal  expenees,  according  to  the  rstlo 
that  his  or  htr  frantage  bears  to  the  wtaele 
frontage  here  represented,  and  In  accordance 
with  the  rule  estabUshed  by  the  street  law. 
Jn  wltnemi  whereof,  tbe  said  parties  to  these 
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prcsentft  have  hereunto  set  tiielr  kands  aad 
seals,  the  day  and  year  aforesaid.  J.  O. 
Duffy.  [li.  &]  Oootmctor. 
"No.  test  ftentlng  ob  each  street: 

Feet  Inches. 
Clara  E^nln,  per  John  Finley...  137  6 
Jobanua  H.  Wright,  per  Selden 

S.  Wright   40  0 

Daniel  Rogers  and  R.  0.  Bolton, 

executors  of  the  last  will  and 

t«8tameDt  of  James  R.  Bolton, 

deceased   49  6 

David  Fflj    80  0 

R.  G.  WeUh   100  0* 

From  tlie  foregcdng  It  wSl  be  obswed  that 
the  ot^y  cttrect  alliislon  to  the  street  to  In 
speaking  of  the  "certain  owners  of  proper^, 
lots,  and  land  fronting  od  Cheetnut,— ^ 
street,"  etc.  Tbe  only  obligation  of  the  con- 
tnctor  Is  to  famish  tbe  material  and  perform 
the  work  of  constructing  in  a  good  and  vork- 
maaUke  manner  In  front  of  the  property  rep- 
reseoted.  and  to  "grade  to  official  Ihie  and 
grade,"  to  tbe  satisfactloa  of  the  snperlntend- 
ent  of  streets.  What  Is  to  be  graded  can 
only  be  Inferred.  If  It  Is  tbe  street  and  one- 
half  of  it,  what  half?  The  contract  Is  silent 
on  this  question.  Possibly,  had  the  contract 
been  set  out  In  tiw  complaint,  wltti  proper 
averments  of  the  Intention  and  object  of  the 
parties,  it  might  upon  proof  have  been  so  re- 
formed as  to  be  available  as  a  basis  for  a 
recover;.  As  It  stands,  it  Is  too  uncertain 
and  indefinite  to  entitle  it  to  be  .  admitted  In 
evidence  under  tbe  allegattoaa  of  tbe  com- 
plaint, and  appellant's  objeotlcHi  to  its  admla- 
slon  should  have  been  su stained.  . 

2.  It  la  established  by  the  evidence  with- 
out contradiction  that  a  portion  of  the  work 
of  grading  the  south  half  of  the  street  was 
performed  by  the  contractor,  Duffy,  before 
the  assignment  to  plaintiff.  Defendant  testi- 
fies that  one-half  of  It  was  done  by  Duffy. 
Duffy  himself  testified  that  It  was  much  leas 
than  half,  and  plaintiff  testified  that  one-tenth 
part  only  was  graded;  yet  bis  notice  and 
claim  of  lien  was  for  all  the  work  of  grading 
the  south  half  of  the  street  This  question 
was,  by  the  pleadings,  made  an  Issue  in  the 
case;  and,  under  the  evidence,  there  should 
have  been  a  finding  thereon.  It  was  a  ma- 
terial Issue,  for  the  reason  that  while  Duffy 
could  assign  his  contract  and  tibereby  entitle 
the  plaintitr  to  a  personal  Judgment  tor  any 
amount  due  him,  he  eo>old  not  ass^n  bis  right 
to  a  lien  as  seconrity  for  the  payment  of  what 
might  be  due  him.  A  perfected  Hen  may  be 
assigned,  or  rath«r  It  passes  with  an  assign- 
ment of  tk%  denand  for  which  It  stands  as  se- 
curity. The  mere  right  to  take  a  Ilea  in  the 
present  or  future  ta  not  asslgnabte;  MI11& 
T.  Land  Co.,  »7  Cal.  254,  32  Pac.  189.  If  It 
be  ui^ed  that  the  court  below  foond  that 
plalntlfE  performed  all  the  work  under  the 
contract  the  answer  Is  that  there  is  not  a 
particle  of  evideoce  In  suiqport  of  micb  a  find- 
ing, and  the  evidence  Is  posttive  that  be  did 
not  do  It  all.  And  as  this  finding  is  asralled, 
as  wen  as  the  failure  of  the  court  to  find  the 
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share  or  proportion  of  ttie  grading  perfbnned 
by  t>ntty  and  the  proportion  by  his  anlgnee, 
the  plaintiff,  the  error  la  not  cnred.  It  la 
true  that,  when  the  conrt  below  came  to  paas 
upon  defendant's  an>llcation  for  a  new  trial, 
It  denied  the  motion  npon  condition  that 
plaintiff  remit  10  pa  cent  of  the  amount  of 
his  recovery;  and  It  la  said  by  respondent 
that  this  deduction  was  on  accoimt  of  labor 
performed  by  the  original  contractor, 
record  la  idlent  as  to  the  cause  of  fbe  remis- 
sion; and  In  the  fiace  of  the  ertdence,  which 
diowed  that  a  small  portion  of  the  wwk  was 
never  completed.  It  may  with  equal  propriety 
be  Infened  that  the  required  remission  was 
on  the  latter  account. 

3.  At  the  trial,  defendant  after  proof  of 
Ita  execution  simultaneously  with  the  con- 
tract, offered  in  evidence  the  ftdlowing  paper, 
executed  by  Duffy,  the  contractor:  "San 
Frandaco,  April  27,  Itttt.  This  U  to  certify 
that  I  have  no  claim  on  Mr.  Fay  lor  any 
woA  performed  on  Chestnut  atreet  b^  Mr. 
A.  B.  Buckman,  myself,  3.  G.  Duffy,  or  as- 
signs, tat  doing  the  balance  of  grading  on 
Chestnut  street  J.  G.  Duffy,"— to  the  intro- 
duction of  which  plaintiff  objected.  The  ob- 
jection was  austained,  and  the  mllng  is  aa- 
slgned  as  error.  We  think  that  npon  Its  face 
this  document,  which  may  be  termed  a  **re- 
leaae,"  was  admlarible.  It  may  have  been 
executed  because  the  street  In.  front  of  de- 
fendant's premises  had  been  graded  by  Buck- 
man,  the  Individual  therein  moitioned,  and 
already  paid  for  1^  defendant,  or  it  may  have 
been  because  soch  grading  had  been  done, 
and  that  defendant  was,  as  stated  In  ttie  an- 
swer, only  a  nominal  party  to  the  contract, 
to  enable  the  parUes  in  Interest  to  secure  a 
SDfllclent  nnmber  or  proportion  of  the  land- 
owners on  the  block  to  obtain  a  permit  from 
the  superintendent  of  streets  to  make  the  Im- 
provement  This,  If  done  with  the  knowledge 
and  onuent  of  the  other  contractors,  was  In 
no  wise  a  fraud  npon  them.  If  it  was  a  secret 
or  Bide  agreement  between  the  contractor  and 
defSndant,  made  in  fraud  of  the  rlghta  ot  the 
other  contracting  parties,  that  fact  was  open 
to  investigation;  and,  npon  a  full  inquiry, 
the  conrt  could  have  readily  detwmlned  the 
question.  The  mm  fact  that  the  plalntllt 
waa  not  aware  of  this  release  at  the  time  he 
took  an  assignment  of  the  omtract  is  of  no 
moment  He  most  be  deemed  to  have  taken 
such  contract  cum  (mere,  subject  only  to  the 
duty  of  defendant  to  notl^  him  of  any  con- 
dlticma  not  specified  In  the  contract  itsdf, 
•n6h  as  its  full  execution,  payment  th«eun- 

•jfler,  etc. 

4.  The  notice  of  lien  as  filed  complied  sub- 
stantially with  the  requirements  of  the  stat- 
ute, and  Is  deemed  sufficient 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  the  cause  r«nanded, 
with  leave  to  idalntlff  to  amrad  his  complaint 
If  he  Shall  be  so  advised. 

We  concur:   BELCUER,  C;  HAYNES,  C. 


PER  CUBIAM.  For  the  reasons  given  Id 
the  fOregdng  t^vlnlon,  the  judgment  and  or 
der  appealed  from  are  rev  weed,  and  the  cause 
remanded,  with  leave  to  plalntltt  to  ameod 
his  complaint  If  he  shall  be  so  advised. 


RAUER  V.  WELSH.    (No.  16,030.) 
(Supreme  Conrt  of  California.    Dec  10,  1895.) 

Department  2.  Appeal  from  aaperior  court, 
city  and  county  of  San  Francisco;  Walter  H. 
L#evy,  Judge. 

Action  by  J.  J.  Bauer  against  E.  G.  Welsh  to 
foreclose  a  lien  for  street  work.  From  a  jadg- 
nient  for  plaintiff  defendant  appeals.  Be- 
versed. 

Wm.  H.  Chapman,  for  aroeHant  Shadbome 

&  Herrin,  for  reapondent. 

PER  CURIAM.  This  caoae  grows  out  of 
grading  the  same  street,  under  the  same  several 
I  contract  and  depends  for  ita  solation  upon  most 
of  the  same  queationa,  and  is  presented  ai>on  the 
same  bill  of  exceptions,  as  the  case  of  Bauer  t. 
Fay  (No.  16,031;  this  day  decided)  42  Pac  902. 
Upon  tbe  authority  of  that  case,  the  judgmeot 
and  order  appealed  from  herein  are  revened, 
and  the  cause  remanded,  with  leave  to  ^ais- 
tlff  to  amend  liIs  complaint  if  he  shall  be  so  id- 
vised. 


BARNES  V.  BARNES.    (No.  Vi^Md.) 
(Sapreme  Court  of  California.    Dec.  13,  1895.) 
CuTOtLunoH  aw  Debd— Mabeusb  is  a  Oi»bw- 

ERATIOH. 

Where  the  consideration  of  a  deed  was 
that  the  grantee  should  marry  tbe  grantor,  and 
live  with  him  the  rest  of  their  joint  lives,  and 
tbey  were  married  and  lived  as  man  and  wife 
for  a  number  of  years,  the  husband  Is  not  es- 
titled  to  a  reconveyance  because  the  wife  re- 
fused to  live  longer  with  him,  Uiough.  before  the 
execution  of  the  deed,  the  wife  falsely  repre- 
sented to  the  husband  tint  she  was  a  woman 
of  chaste  character. 

Department  2.  .^n>eal  fhnn  superior  court 
Sonoma  county. 

Action  Aaron  Barnes,  Sr.,  against  Jessie 
Burk  Barnes,  to  compel  a  reconveyance  of 
land,  and  fiv  damages.  A  demurr»  to  the 
complaint  was  sustained,  and  plaintiff  appeals. 
Affirmed. 

George  Pearce  and  W.  F.  Russ^,  for  sp- 
pellant   A.  B.  Ware,  for  respondent 

UcFARIiAND,  J.  A  demurrer  to  the  amend- 
ed  complaint  was  snstslned,  and,  plaintiff  de- 
clining to  further  amend.  Judgment  was  nn- 
dered  fbr  defendant  Flaintifl  appeals  from 
the  judgment 

The  demurrer  was  property  sustained,  and 
the  judgment  moat  be  afllrmed,  because  the 
complaint  does  not  state  Ikcts  sufficient  to  ctm- 
stltuto  a  cause  ta  action.  Tliere  are  two 
counts  in  the  complaint  In  tlte  first  It  la 
averred  that  on  July  18,  plalnHff  con- 
veyed and  transferred  to  defradant  certain 
real  and  personal  property.  In  consideration 
that  defendant  "should  snd  would  manr 
plaintiff,  and  live  with  him  during  the  re- 
mainder of  their  Joint  lives";  that,  hi  punu- 
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xnce  of  said  pTomtae,  defendant  did  the  next 
day,  July  19th,  intermarry  with  plalntifT,  and 
tbencefoirward  lived  with  plaintiff  a>  his  wife 
contlnuoosly  until  some  time  In  Angnst,  1892, 
when  she  left  plaintiff  without  his  consent, 
8nd,  as  he  alleges,  without  Just  cause,  and  has 
since  refused  to  Ure  with  him.  In  the  second 
count,  after  a  restatement  of  the  facts  stated 
In  the  first  count.  It  is  also  averred  that,  at 
and  immediately  preceding  the  time  of  said 
marriage,  plaintiff  was  desirous  of  marrying 
"some  virtuous,  worthy,  chaste,  and  moral 
woman,  who  would  live  with  him  during  his 
Ufe";  that  the  def aidant  personally,  and  by 
her  friends  and  agents,  represented  and  stated 
to  him  that  she  was  such  a  woman;  that  re- 
lying upon  and  believing  such  representations 
and  statements,  and  In  ooniideratlou  thereof, 
be  made  the  said  convince  and  transfer  of 
said  pn^ierty;  that  said  representatlfHui  were 
false,  and  defendant  was  "a  woman  of  un- 
dUBte,  unworthy,  and  Immoral  character"; 
and  tbat  be  did  not  discover  that  said  repre- 
Bentatlons  were  false  until  within  three  years 
next  before  the  commencement  ot  this  actiWL 
The  prayer  is  for  a  reconvQyance  of  the  prop- 
erty and  120,000  damages. 

The  coiulderation  for  the  transfer  was  the 
promise  of  the  respondoit  to  many  the  plain- 
tiff, which  promise  she  kept  The  averment 
that  she  promised  to  live  with  him  during 
their  Joint  lives  Is  of  no  conseqoaice.  It  was 
Included  la  the  marriage  contract  Itself,  and 
its  separate  averment  has  no  significance. 
Vor  Is  there  any  l^al  value  to  the  averments 
that  respondent  reiwesented  at  the  time  of  the 
marriage  that  she  was  a  worthy  and  chaste 
'wonuui,  and  tbat  said  representation  was  not 
true.  Previous  unchaste  conduct,  although 
concealed,  does  not  invalidate  a  marriage. 
"Public  policy  pronounces  otherwise,  and 
opens  marriage  as  the  gateway  to  repentance 
and  virtue."  Caveat  ^ptor  govons.  Schou- 
ler,  Dom.  BeL  f  23,  and  cases  cited.  An  ex- 
ecuted contract  of  marriage,  accompanied  by 
full  consummation,  differs  in  many  respects 
from  ordinary  ctmtracts.  It  creates  a  status 
which  society  is  intoested  in  maintaining. 
**In  tbat  contract  ot  marriage  which  forms 
tbe  gateway  to  the  status  of  marriage,  the 
parties  take  each  other  for  better,  for  worse, 
for  ricber.  for  poorer,  to  cherish  each  other 
In  irickness  and  In  health.  Consequently,  a 
mlstE^e,  whether  resulting  from  accident,  or 
in  general  from  fraudulent  practices,  in  re- 
spect to  diaracter,  fortune,  health,  or  the  like, 
does  not  render  v<dd  what  Is  done.  *  •  • 
A  man  who  means  to  act  upon  such  r^resen- 
tatlons  should  verify  them  by  bis  own  Inqui- 
ries. Tbe  law  presumes  tbat  he  uses  due  cau- 
tion in  a  matter  In  which  his  b^plness  for 
life  is  so  materially  involved,  and  It  makes 
DO  provision  for  the  relief  of  a  blind  credulity, 
bowever  It  may  have  been  produced."  1  Bish. 
Mar.  &  Dlv.  <6tb  Ed.)  i  167,  and  cases  there 
cited.  It  Is  true  that  when  the  woman  Is,  at 
tbe  ttane  of  tbe  marriage,  pregnant  with  child 
by  another  man,  and  the  pregnancy  Is  un- 


known to  the  husband,  the  marriage  may  be 
avoided;  but  that  Is  because  she  Is,  at  tbe 
time,  incapable  of  bearing  a  child  to  ber  hus- 
band, and  therefore  unable  to  perform  an  Im- 
portant part  of  the  marriage  contract  R^n- 
olds  V.  Reynolds,  3  Allen,  60Q;  Baker  v. 
Baker,  13  Gal.  87.  But  ev^  that  rule  has 
been  held  not  to  obtain  where  the  husband 
knew  ot  tbe  pregnancy,  but  had  the  mistaken 
belief  that  the  woman  had  not  been  unchaste 
with  any  man  other  than  himself.  Foss  v. 
Foes,  12  Alloi,  26.  ThetetoK,  in  the  case  at 
bar  the  marriage  was  ntitfaer  void  nor  voida- 
ble, even  If  all  tbe  averments  of  the  complaint 
are  true;  and  as  the  marriage,  which  was  the 
very  highest  kind  of  a  onulderatlon,  was  tbe 
conalderation  for  the  conveyance  of  the  prop- 
erty, there  Is  no  ground  for  setting  aside  the 
conveyance,  or  for  any  other  r^tf  asked. 
The  case  put  In  the  argument,  of  a  woman 
merely  going  through  the  marriage  ceremony, 
and  thai  refusing  to  act  furtlier  as  a  wife, 
has  no  pwtlnaicy  to  tbe  case  at  bar.  In  such 
a  case  It  might  be  held,  perb^,  that  the  con- 
tract to  marry  was  not  actually  performed; 
but  here  the  marriage  was  fully  consummated, 
and  the  rdaUon  of  husband  and  «lf e  main- 
tained for  years.   The  judgment  Is  affirmed. 

We  concnr:  HBNSHAW,  J.;  TBOfPI^  J. 


Bz  parte  OLABKB.    (Or.  114^.) 
(Snprone  Court  of  California.    Dec.  13, 188S.) 

COMTIHPT— ReVDBAL  TO   OBIT  OSDSB— RSVUW 

OS  Habbas  Cobpus  Proobbdikos. 

1.  In  habeas  corpus  proceedings  by  one  im- 
prisoned for  contempt,  the  findings  of  fact  re- 
cited in  the  order  of  commitment  cannot  be 
qoestlDned. 

2.  Under  tbe  act  reauiring  an  insolvent  to 
file  an  inventory  ccnt&ining  an  accurate  de- 
scription of  all  his  estate,  the  court,  if  it  finds 
that  the  insolvent,  after  the  adjudication,  sold 
certain  pn^rty  which  he  had  concealed,  and 
received  the  iHoceeds  th»eof,  may  order  him  to 
turn  such  sum  over  to  the  asBignee,  and,  on  dis- 
obedience, commit  for  contraspt 

Department  1.  Habeas  corpus  proceedings 
1^  Alfred  Clarke,  Imprisoned  for  contempt. 
Writ  discharged. 

AlfBsd  COatkB,  In  pro.  per.  Warren  Ohi^, 
fw  respondent 

HARRISON,  J.  The  petitioner  herein  was 
adjudicated  an  insolvent  upon  the  applica- 
tion of  certain  of  his  creditors,  and  thereaft- 
er, under  the  order  of  tbe  court,  filed  a  sched- 
ule and  Inventory,  as  required  by  the  Insol- 
vent act  Upon  the  application  of  the  as- 
signee of  the  Insolvent,  and  after  notice  to 
blm,  the  superior  court  found  that  certain 
personal  property  belonging  to  the  insolvent's 
estate  had  been  concealed  by  him  from  his 
assigned,  and  sold  subsequent  to  bia  adjudi- 
cation, and  that  he  had  received  therefor  the 
sum  of  $275,  which  he  had  appropriated  to 
his  own  use,  and  on  December  i,  1806,  made 
an  order  that  be  pay  ttie  said  sum  of  money 
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to  the  aailgiut-  en  ttr  biCore  Ibe  0th  day  of 
December,  lAOS.  A  copy  mt  thlK  ordar  was 
served  upoa  him  on  Ite  suae  day  that  it 
was  mode;  and  on  tfaa  8th  day  of  Demubcr, 
and  again  on  the  Tth,  «  demand  In  writing 
was  made  opon  him  the  assignee  that  ha 
pay  to  him  the  said  snm  of  money.  Upoo  bia 
failure  to  make  anch  payment,  the  aatlgnee 
served  him  with  written  notice  that  on  the 
10th  day  of  December  'he  would  more  the 
court  for  an  order  -adjudging  biro  gollty  of 
•contempt  for  not  obeying  aald  order.  The 
matter  came  up  for  bearing  at  the  time  fixed 
In  said  notice,  the  petitioner  appearing  In 
person  and  also  by  attorney;  and,  after  bear- 
ing evidence  and  argument  thereon,  the  court 
found  that  the  petitions:  herein  had  willfully 
and  contomadously  refused  to  obey  the  order 
■of  December  4th.  requli^ng  lilm  to  pay  said 
snm  of  money,  and  adjudged  him  guilty  of 
contempt  by  reason  of  hla  willful  disobedl- 
«nce  and  violation  of  said  order,  and  direct- 
ed that  he  be  committed  to  the  custody  of 
the  sheriff,  and  imprisoned  In  the  county  Jail 
until  he  should  pay  the  said  sum  of  ^7S 
to  the  assignee;  and.  being  taken  into  cus- 
tody by  the  sherUC,  be  sued  oat  the  present 
wit. 

The  findings  of  fact  recited  In  the  order  of 
commitment  mjict  be  h^  to  have  been  au- 
thorized by  the  evidence  before  the  court, 
and  are  not  subject  to  controversy  In  this 
proceeding. 

The  Insolvent  act  reiji^ree  the  Insc^vent  to 
file  In  the  covrt  a  schedule  of  hJs  del>ta  and 
liabUltles,  and  an  taventory  containing  an 
accurate  description  of  all  his  estate.  The 
condition  upon  which  the  discharge  In  tuBoI- 
vency  is  to  be  granted  Is  that  the  petitioner 
has  surrendered  all  his  property,  and  his 
orij^iial  petition  to  be  adjudged  an  Insolvent 
not  only  Imposes  the  obligation,  but  also  im- 
plies an  agreement  by  him  that  he  will  make 
such  surrender.  There  is  no  distinction  In 
procedure  between  vohmtary  and  Involuntary 
insolvency  after  an  adjudication  has  been 
made.  By  section  47  (Laws  1880,  p.  the 
insolvent  Is  at  all  times  subject  to  an  exam- 
ination by  the  court  in  relation  to  his  prop- 
-erty  or  estate.  If,  upon  sw^  examination, 
the  Insolvent  ^11  admit  that  he  has  omitted 
certain  property  from  his  Inventory,  and  that 
he  has  It  in  his  possession,  the  court  has 
the  same  authority  to  direct  him  to  deliver 
this  property  to  the  assignee  as  It  had  to 
direct  blm  to  file  the  inventory  In  the  first 
place;  and,  for  the  puriwue  of  this  proceed- 
ing, a  flncling  of  the  court  that  the  petitioner 
concealed  this  property,  and  received  the  pro- 
ceeds of  Its  sale,  la  to  be  r^rded  with  the 
same  effect  as  would  an  admission  of  that 
fact  by  the  Insolvent  Ex  parte  Hollls,  59 
Cal.  44)5,  referred  to  at  the  argument,  differs 
«>e8entially  from  the  present  case,  in  that  In 
that  case  HoUis  was  not  the  insolvent,  but 
claimed  to  hrdd  the  property  adverse  to  the 
Insolvent  and  to  all  the  world,  by  virtue  of  « 
title  antedating  the  proceeding  In  Inaolvency; 


and  It  was  held  that,  as  be  ms  aot  a  party  b» 
ttie  pinacedlng  in  Inmlveacy,  the  court  codd 
not  try  tto  Imne  of  his  title  In  a  aunguaiy 
proeeedlBv  to  pnntsh  him  for  coirtempt  for  not 
delivering  it  up.  Id  the  present  case,  bow- 
erer,  there  was  no  claims  at  at  property  be- 
fore the  CDDrt,  other  than  the  tnsolveiK  hin>- 
•df;  and  a  court  woold  be  powerless,  Indeed, 
it  It  could  not  c(Hiip«i  ttie  instdvtent  whose 
proceedings  were  before  It  tut  adjoffiealion 
to  dellvet  hi*  praperty  to  the  *t"".  v  to 
punish  him  Cor  contempt  for  disobedience  to 
Its  order. 

The  court  was  not  deprived  «f  antbority  to 
punish  the  petitioner  for  vli^tlng  this  order 
by  reason  of  having  on  Decern  b«  4th  caused 
him  to  be  imprisoned  tm  coiuempt  for  24 
hours.  The  contempt  lor  whidi  he  was  then 
punished  Is  distinct  tram  that  Ibr  whlefa  the 
present  order  was  made,  and  waa  emnmltted 
prlrar  to  that  date;  wbeicas  tiie  offense  ftir 
irrtiicb  be  Is  now  under  punlgtunent  Is  the 
rl<^tl(m  of  ni  older  made  «n  that  day,  sad. 
which,  by  Its  tarmif  could  not  be  Bsade  th» 
basis  of  a  canteovt  niitU  aftor  Deoember  Stk. 
The  writ  Is  disuhained.  and  the  prisonar  » 
manded. 

We  otmcim  TAN  FUDBIV  3.;  OAr 
ROUTTB.  J. 


In  re  CONNORS'  ESTATE).    (&  P.  4.) 
(Supreme  Court  of  California.    Dee.  13.  1806.> 

BxKCDTOltS  AND  A'DMI!)18THA'tOItS— APTOINTMBIIT. 

On  a  osDteet  between  the  public  admln- 
ifltrat<ff  and  the  fsJthar  of  an  intestate  for  let- 
tei-a  of  adminiitratioB  the  public  administnLtor 
and  the  wife  of  the  father  testified  that  the  fa- 
ther's reputation  for  providence  and  V>hriety 
iras  bad.  The  father  d«iied  that  be  draak  to 
exccfls,  and  a  number  of  witnesses  testified  that 
they  bad  known  the  father  for  years,  and  con- 
Gideied  him  a  coher  and  industrious  man.  BrM, 
that  an  order  granting  letters  of  administra- 
tioD  to  the  father  would  not  be  dktnrbed  aa 
the  ground  that  the  evidenoe  showed  that  the 
father  was  "improvident."  Oode  CSt.  Ptdc 
SS  1365. 1989. 

Commissioners'  decision.  Departmost  2. 
Appeal  from  impeilor  court,  Suita  Clara 
county;  W.  O.  Lorigan,  Judg«. 

Contest  betweoi  Phnip  Connon  and  J.  K. 
Secord  for  letters  of  admlntetration  on  tbs 
estate  of  James  Connors,  deceased  B*rom  an 
order  granting  letters  to  Connon^  Secord  ap- 
peals. Affirmed. 

J.  J.  O'Toole,  for  ^pdlant.  WllUam 
Bowden,  for  respwjdent 

BELGHEB,  C.  James  Connors  died  latos- 
tate  In  the  county  of  Santa  Clara,  leaving  as 
bis  heirs  at  law  his  father  and  mothec  and 
two  ^ters.  In  due  time  the  faiiier.  PhiUo 
Connors,  filed  In  the  superior  court  of  that 
county  his  petition,  alleghtg  that  tha  estate  of 
the  decedent  coasted  of  persanal  property, 
and  the  value  of  It  did  not  cxtfeed  the  sum 
of  $1JS00;  and  praying  that  letiara  of  admin- 


Digitized  by  Google 


Cai) 


TS  RE  CONNORS'  ESTATE. 


907 


Istratlon  tfpon  the  estate  be  Issued  to  hbn. 
Tlienafter  J.  K.  Seeor<t  tbe  public  admin- 
istrator of  tbe  ccRintr,  filed  bis  petttjoo,  al- 
lednc  tbat  tbe  Cutboc  of  tlie  dseedo^  bj  rea- 
son of  Ms  fmpcoTldcace,.  was  Ipcomp^teat  to 
serve  as  administrator,  and  tbat  tbe  motber 
of  tbe  decedent,  b7  reason  of  tbe  fact  tbat 
ebe  Asserted  a  claim  to  all  of  said  estate,  was 
Incompetent  to  serre  as  administratrix;  tbat 
by  reason  of  tbe  disqualification  of  tbe  father 
aad  motber  ot  tto  decedetat  to  admlotBter  tbe 
«tate  tbe  petitioner  was  entitled  to  act  as 
administrator  tbereof ;  and  praying  tbat  let- 
ten  of  admbilstnttlan  be  Issued  to  blm.  Tbe 
two  petition  came  ca  regnlaily  for .  hearing 
at  the  same  time,  and,  'tSte  court  bavlog 
beard  the  testimony  of  witnesses  duly  sworn 
and  examined  on  the  part  of  both  said  petl- 
tlonets,"  It  was  ordered  that  the  petition  of 
J.  EL  Secord  be  denied,  and  that  tbe  petition 
of  Pblllp  Connors  be  granted,  and  tbat  let- 
ters of  administration  be  Issued  to  Urn  upon 
Us  glTlng  a  bond  In  tbe  sum  of  ¥3.00a  From 
this  (wdw  petitlonM'  Secord  appwled. 

Two  pcAita  only  are  made  for  a  reversaL 
Tbey  are:  (1)  Tbat  tbe  order  was  not  justi- 
fied by  the  evidence  because  It  was  shown 
thereby  that  Oonnors  was  Incompetent  to  ex- 
ecote  tbe  tmst,  by  reason  of  his  Improvl* 
dence;  <S!)  tbat  no  findings  were  filed.  Under 
onr  statute  the  father  was  entitled  to  be  ap- 
pointed administrator  of  tbe  estate  of  his  de> 
censed  son,  noleas  be  was  "adjudged  by  the 
court  Incunpetrat  to  execute  tbe  duties  of 
tbe  tniBt  by  reason  of  drunkenness,  ImproTi* 
dence^  or  want  of  understanding  or  Integ- 
rity." Code  GtT.  Froc.  H  ISQS,  136».  In  sup- 
povt  of  the  first  point  appellant  called  two 
witnesses.  P.  A.  D<HiaTan  testified:  "I  know 
Philip  Ommors,  and  have  known  blm  for  a 
number  of  years.  His  general  reputation  for 
prvrldence,  industry,  and  sobriety  la  bad.  I 
never  saw  blm  Intoxicated  bat  ooce.  I  never 
heard  of  bis  having  any  trouble  except  with 
me.  *  *  •  I  am  not  friendly  with  PbUlp 
Oonnors,  and  bare  not  been  tor  some  time." 
Mrs.  Bridget  OomuHB  testified:  That  she  bad 
been  marrtpd  to  FhUip  Oonnors  20  or  36  years, 
and  bad  separated  frwn  him.  Tbat  '*C<m- 
DOTS  always  squandered  nearly  all  be  earned 
for  llqnoe,  At  one  time  X  gave  blm  a  hundred 
dollars  to  pay  the  fnneral  expenses  of  his 
d«ad  sister.  He  did  not  p^  then,  but 
•quandered  the  money  tar  Uquor,  He  would 
woric  dutaig  the  day,  and  at  niglit  go  out 
to  tbe  saloanB,  and  stay  out  neariy  all  night 
When  he  would  return  home  be  would  be  In- 
toxleated.  Mo  did  most  ot  bla  drlnfeinff  and 
carousing  at  nlgbt  He  has  eontrlboted  noth- 
taig  to  ttie  support  of  mjmit  and  family  for 
tbe  past  five  years.  Tlie  general  rotation 
«f  Philip  OonnorB  Dor  proridenca,  Industry, 
and  sobriety  le  bad."  On  tbe  other  bond,  the 
respondent  was  called  as  a  witness  in  bis 
own  behatf,  and  testified  that  be  liad  resided 
In  tbe  city  of  San  JO06  for  20  years;  that  be 
boi^tat  a  kt  In  that  city  nearly  20  years  ago^ 
and  a  tew  years  later  bnjlt  a  bouse  on  It  and 


that  the  purchase  price  wss  paid  entirely  by 
him;  tliat  for  tbe  past  five  years  be  baa  been 
esgaged  In  the  express  bualnaas,  and  bed  a 
horse,  wagon,  and  bamess,  wbicb  be  pur- 
chased and  paid  for  himself;  that  be  resided 
alone  In  his  boose,  and  kept  it  in  ae  good 
condition  as  be  was  able;  tliat  he  always  re- 
mained at  borne  In  the  evenings;  that  be 
never  was  Intradcated  in  bla  liCe^  and  seldom 
drank  int<alcating  llquora;  that  while  his 
wife  and  family  resided  with  him  he  always 
sopported  them  entirely  with  his  earnings; 
and  tliat  "Z  am  entirely  out  of  debt,  liave 
paid  for  my  house  and  lot.  and  d>o  not  owe  a 
cent  to  anybody*"  And.  on  being  recalled^  he 
further  testified:  "I  never  squandered  my 
money  or  my  earnings  In  drink  or  In  any 
other  way.  I  never  squandered  the  monety 
paid  for  my  dead  sister's  funeral  expenses,  or 
at  all.  I  worked  during  the  day,  but  never 
went  to  tbe  aaloons  and  stayed  nearly  aU 
nigtat,  and  never  returned  home  intoxicated. 
I  never  drank  excessive  at  night,  or  at  all, 
and  never  caroused.  Hy  earnings  were 
spoit  at  Iiome.**  Seven  other  witnesses  were 
called  for  req>onAent  One  of  them  testified 
tbat  ie«pondent  purchased  from  bim  the  lot, 
which  be  now  owns,  some  20  years  ago,  and 
that  "I  know  bis  lubits,  and  Mmsid^  blm  a 
flrst*rate^  industrloas  maxC'  Four  of  them 
teacmed  that  they  had  known  respondent  for 
the  past  five  years;  tliat  they  bad  never  seen 
him  intoxicated;  saw  him  about  tovrii  on  his 
wagon;  had  <mly  business  deallnga  wltti  bim; 
and  that  be  seemed  to  be  an  honest,  sober, 
and  industrious  man.  And  two  of  them  tea- 
tifled  that  they  had  known  respondent  for 
five  years;  that  be  came  to  their  store  to  buy 
provisions;  that  they  did  not  think  they  bad 
ever  seen  blm  intoxicated;  tliat  be  seemed  to 
be  an  honest,  sobnr,  and  Industrious  man,  and 
that  be  always  paid  his  bills. 

Improvidence  Is  defined  to  be:  '^ant  of 
care  or  ftmolgbt  in  tbe  managsmeat  ot  pnv- 
erty."  10  Am.  ft  Bug.  Enc.  Law,  p.  321. 
And  In  Ooc^e  Lowerr^  1  Barb.  Cb.  45,  It 
is  said:  '^e  improvidence  wlilch  the  fram- 
ers  of  the  Sensed  Statutes  bad  la  ceotempla- 
tion  as  a  ground  of  exelnskm  is  tint  want  of 
care  or  foresi^t  In  tbe  management  of  prop- 
erty wbicb  would  be  likely  to  render  tbe  es- 
tate and  effectt  of  the  Intaatate  onaafe,  and 
liable  to  be  lost  ae  dimlnislwd  in  Tolne  by 
Improvidence^  in  case  admlnlstzatlmi  thereof 
Abonid  be  committed  to  sndi  improvident  per- 
son." Wlwtlker  tbe  respondMit  was  Incom- 
petent to  serve  aa  administrator  by  reason  of 
bla  ImioDvidence  or  not  was  a  question  of 
fact  to  be  determined  by  tbe  court  below  In 
view  <tf  all  tbe  evidence  before  It,  and  Its  de- 
termination cannot  be  disturbed  <m  appeal 
upon  mere  technical  gronnda 

It  is  claimed  fW  appeUast  tliat  Improvi- 
dence la  an  attrlbnte  of  cliaracter.  wl^h  can 
only  be  proved  or  disivoved  by  e^denee  of 
general  reputetlmi;  and  that  ad  tbe  evidence 
introduced  by  respondent  to  dtaprove  the 
cbai^  of  Improvidence  was  Inadmis^lc^  and 
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fihonld  be  disregarded.  We  do  not  think  this 
claim  can  be  sustained.  The  general  rnle  on- 
doubtedly  Is,  as  stated,  that  "character  Is  a 
fact,  which  iB  proved  by  another  fact,— gen- 
eral reputation.  It  cannot  be  shown  by  evi- 
dence of  particular  and  spedflc  facts,  but 
may  be  proved  by  negative  testimony."  3 
Am.  ft  Eng.  Enc.  Law,  p.  114.  The  evidence 
of  respondent  appears  to  have  been  offered 
and  received  without  any  objection,  and,  in 
our  opinion,  It  was  sufficient  to  meet  and' 
overcome  that  offered  by  appellant.  It  was 
not  alone  made  up  of  particular  and  epeclflc 
facts,  but  tended  directly  and  strontfy  to  neg- 
ative the  charge  made  by  appellant 

As  to  the  second  point,  conceding,  without 
deciding,  that  in  a  case  of  this  kind  findings 
are  necessary,  still  the  appellant  was  In  no 
way  "aggrieved"  by  the  failure  of  the  court 
to  make  findings.  The  rule  la  that  the  fail- 
ure to  find  on  a  material  Issue  wUl  not  war- 
rant a  reversal  of  the  Judgment  if  the  find- ' 
Ings  omitted  must  have  been  adverse  to  the 
appellant.  People  v.  Center,  86  Cal.  551,  5 
Pac.  203,  and  6  Pac.  481;  Murphy  v.  Bennett, 
68  CaL  528,  9  Pac,  738;  Demartin  v.  Demar- 
tiD,  85  Cal  76,  24  Pac.  504.  Here  It  Is  ap- 
parent that  the  court  must  have  believed  the 
witneases  tm  respondent,  and  therefore.  If 
flndlDgB  bad  been*mad6,  they  must  have  beeo 
adverse  to  appelant.  It  f(dlowB  that  the 
ordo-  appealed  from  sbonld  be  afBrmed. 

We  concur:  SBABLS,  O.;  HATNB8,  a 

PER  CURIAM.  For  the  reason  given  In 
the  foregoing  opinion,  the  order  appealed  from 
is  affirmed. 


PREY  T.  STANLEY.    (S.  P.  40.)^ 
(Bupmne  Court  of  Callfomla.    Dee.  IS,  1805.) 

AOriOK  BT  KaBRIBD  WoHiJII— Sbpabatb  Fbopbbtt 
— TBU8T8— RbSTKAINT  07T  AlIBHATIOK— 

Estoppel. 

1.  Ab  under  Civ.  Code.  I  162.  realty  ac- 
quired as  a  gift  by  a  married  woman  remains 
her  Beparate  property,  the  filing  of  a  declara- 
tion oi  homestead  for  the  beuefit  of  herself  and 
husband,  even  if  it  traniimuted  the  title  into 
a  joint  tenancy,  did  not  preclude  the  wife  from 
maiDtaining  in  hei  own  name  an  action  to  quiet 
title;  Code  Civ.  Proc.  §  384,  authorizing  joint 
tenants  to  bring  actions  severally. 

2.  An  agreement  reciting  that  defendant 
fnmiehed  as  a  gift  the  purchase  money  for  land 
which  was  conveyed  to  his  mother,  and  that  de- 
fendant wns  to  be  considered  as  the  manager 
of  said  land  for  the  benefit  of  his  mother,  did 
not  operate  to  make  defendant  a  trustee  of  the 
title  for  bis  mother. 

3.  An  agreement  reciting  that  defendant 
furnished  as  a  gift  the  purehnse  money  for 
land  conveyed  to  nis  mother,  and  that  his  moth- 
er agreed  that  the  land  should  not  be  conveyed 
without  defendant's  consent,  ia  within  Civ. 
Code,  §  711,  providing  that  conditions  restrain- 
ing alienation,  when  repugnant  to  the  interest 
created,  are  void. 

4.  Though  sold  agreement  was  signed  by 
defendant's  sister,  she  was  not  thereby  estop- 
Iied  to  question  the  validity  of  said  agreement. 

*  Rehearing  denied. 


Gommlseloners'  decision.  Department  2. 
Appeal  from  superior  conrt,  city  and  cooniy 
of  San  Francisco;  Walter  H.  Levy,  Jnilga 

Action  by  Sarah  Prey  against  W.  H.  Stan- 
ley to  quiet  title.  Plaintiff  bad  jodsment, 
and  defendant  appeals.  AflBrmed. 

Nagle  ft  Nagle,  for  appellant  Sbadbams 
ft  Eerrin.  for  respondent 

BRITT,  C.  Action  to  quiet  title  to  a  par- 
of  land  In  the  city  and  connty  of  San 
Franclsca  Plaintiff  is  the  wife  of  one  Os- 
car Prey.  Defendant  ber  brother.  She 
claims  title  through  Mary  J.  Stanley,  the 
mother  of  heraelf  and  defendant  In  virtue 
of  a  deed  of  the  premises  executed  to  ber  by 
said  Mary  J.  Stanley,  February  29,  1892,  in 
consideration  of  love  and  affectlML  Judg- 
ment was  for  plaintiff. 

1.  On  November  29,  1892,  plaintiff  filed  to 
the  recorder's  office  a  declaration  of  home- 
stead on  the  premises  for  the  Joint  benefit  of 
herself  and  her  said  husband.  This  action 
was  begun  June  IS,  1893.  It  is  alleged  In 
the  complatot  that  tdie  land  In  question  Is 
platntifTs  separate  property.  Appellant  main- 
tains that  there  Is  a  defect  of  parties.  In  tiiat 
said  Oscar  Prey  should  have  been  Joined 
with  his  wife  as  a  plaintiff.  Code  Civ.  Proc 
370.  The  ground  assigned  tot  this  view  is 
that  npoa  the  declaration  of  tbe  homestead 
the  land  ceased  to  be  bee  separate  property, 
and  became  the  Joint  property  of  faovelf  and 
her  husband.  Conceding,  tw  present  pur- 
poses <»ily,  that  the  dedaratlon  of  bomeatead 
transmuted  the  title  Into  a  Joint  tenancy,  as 
claimed  by  appellant,  it  is  yet  not  perceived 
that  the  result  contended  for  would  follow. 
Whatever  interest  the  wife  has  In  the  land 
was  acquired  by  gift  and  is,  therefore,  her 
B^urate  ptojftxty,  Olv.  Code,  i  162.  For  the 
enforcement  or  protection  of  such  right  eren 
If  that  ot  a  Jirfttt  tenant  only,  she  is  now  per- 
mitted to  sue  alone  (Code  Civ.  Proc.  370,384); 
and  aa  apUnst  one  having  no  Interest  In  the 
land  her  right  tvr  the  pnrposea  of  thla  ac* 
tlon.  extends  to  the  whole  hereof. '  Thebwi- 
band  was  not  a  necessary  party. 

2.  On  January  2S,  1802,  one  Murptaj  con- 
veyed certain  land,  Including  that  in  anlt  to 
said  Mary  J.  Stanley,  In  consideration  of  the 
sum  of  $2,600,  whidi  was  paid  by  tbe 
defendant  W.  H.  Stanly;  tibe  transaction 
being  intended  as  a  gift  from  the  latt^  to 
his  mother.  Thneafter,  on  Febraary  33, 
1892,  a  contract  in  writing  was  execnted. 
naming  aa  the  parties  thereto  said  Muy  J. 
Stanley  and  W.  H.  Stanley,  and  reciting 
such  acqulBltton  of  the  land  by  her,  and  ttiat 
the  purchase  mon^  for  the  same  was  fnr^ 
nisbed  as  a  gift  by  said  W.  H.  Stanley.  It 
then  set  forth  a  covenant  on  the  part  of  said 
Mary  J.  that  no  part  ot  such  land  "shall  be 
sold  or  conveyed  •  •  •  without  the  eon- 
sent"  of  said  W.  H.  Stanley;  that  he  was 
to  be  known  and  considered  as  tbe  manager 
and  Bup«lntondent  of  the  land  described  for 
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the  interest  and  benefit  of  said  Mary  J.,  to 
whom  was  to  be  paid  all  the  Income  thereof; 
and  that,  In  case  of  her  death,  the  property 
should  be  divided  between  her  lawful  heirs, 
"who  are  now  at  this  time  Sarah  Prey  and 
W.  H.  Stanley."  This  Instrument  was  signed 
by  the  plaintiff  as  well  as  by  Mary  J.  and 
W.  H.  Stanley,  though  plaintiff  was  not  nam- 
ed a  party  In  the  body  thereof.  Mary  J.  Stan- 
ley made  the  deed  of  February  29,  1882,  to 
the  plaintiff,  without  defendant's  consent 
It  is  argued  that  the  contract  of  February 
23d  operated  to  make  W.  H.  Stanley  a  trus- 
tee of  the  title  for  his  mother,  but  there  Is 
nothing  In  its  language  to  warmnt  this  con- 
tention. To  say  that  he  should  be  manager 
and  superintendent  for  her  benefit  no  more 
made  him  a  trustee haTinganinterestasBUch 
In  tbe  land  than  If  he  bad  been  named  her 
steward,  collector,  or  attorney.  The  ques- 
tion, then,  Is  whether  the  agreement  of  Mary 
J.  Stanley  not  to  convey  the  land  without 
ber  son's  consent  was  valid.  If  it  was,  plain- 
tiff has  no  title;  If  It  was  not,  ber  title  Is 
clear  as  against  defendant  Conditions  In 
restraint  of  alienatl(m  when  repugnant  to  an 
Interest  created  In  property  are  void.  Civ. 
Code,  S  711.  In  consonance  with  this  prin- 
ciple It  was  held  in  Murray  v.  Oreen,  64  Cal. 
363,  28  Pac.  118,  that  a  clause  In  a  deed  re- 
straining tbe  grantee  from  coaveying  with- 
out the  grantoi'a  consent,  the  title  granted 
being  the  fee,  was  repngnant  to  the  Interest 
created  by  the  deed,  and  void.  In  the  pres- 
ent case  the  restriction  is  not  contained  as 
a  condition  In  the  instrument  by  which  tbe 
estate  passed  to  Mary  J.  Stanley,  but  occurs 
in  tbe  form  of  a  covenant  on  her  part  in  a 
separate  contract,  which,  as  appears  from  its 
recitals,  was  Intended  to  operate  as  a  quali- 
fication of  the  absolute  conveyance  from 
Murphy  to  her.  Bat  the  rule  does  not  de- 
pend upon  the  mere  form  In  which  the  re- 
straint is  Imposed.  It  avoids  as  well  cove- 
nants of  the  grantee  against  alienation  as 
conditions  of  like  nature  Imposed  by  the 
grantor.  Such  covenants,  if  not  within  the 
letter  of  sectlcu  711,  Civ.  Code,  are  yet  ob- 
noxious to  the  policy  of  which  that  section 
ta  a  partial  expression.  Qreenh.  Pub.  Pol. 
606,  note  2  et  seq.;  Hunt  v.  Wright.  47  N.  H. 
400,  and  cases  cited.  The  parties  to  tbe  con- 
tract of  February  23,  1892.  seem  to  have 
made  the  mistake  of  leaving  the  absolute  ti- 
tle In  Mrs.  Stanley,  and  at  tbe  same  time  at- 
tempting to  destroy  an  Inseparable  incident 
of  such  title.  They  could  not  thus  create  a 
mongrel  estate  unknown  to  the  law,  and  the 
attempt  was  abortive.  Murray  v.  Green.  64 
Cal.  367,  28  Pac.  118;  I>oebler*s  Appeal.  64 
Pa.  St  9;  Ibndlebaum  v.  McDonell,  28 
Mich.  92. 

It  follows  also  that  the  daim  of  appellant 
tbat  plaintiff  Is  estopped  by  reason  of  her 
signature  to  the  contract  of  February  23, 
1882,  cannot  be  sustained.  The  restraint 
■onght  to  be  Imposed  on  Mary  J.  Stanley's 
power  of  alienation  being  void  as  against  tbe 


policy  of  the  law,  the  plaintiff's  assent  there- 
to could  not  estop  her  to  allege  its  invalidity. 
Greenh.  Pub.  Pol.  115;  2  Pars.  Cont  p.  789, 
note  1.  No  other  points  made  require  spe- 
cial notice.  The  judgment  and  order  appeal- 
ed from  should  be  affirmed. 

We  c«iciit:  BBLGQER,  O.;  HATNBS,  0. 

PBB  CURIAM.  For  tbe  reasons  given  in 
the  foregoing  oplnitw,  the  judgment  and  or- 
der  appealed  from  are  affirmed. 


VANOB  v.  EIOHARDSON.    (No.  16.016.)' 
(Supreme  Court  of  California.    Dec.  13,  1895.) 

JUROBS— WaIVSR  of  CHALLBNGB— AaSADLT  AND 
BaTTBET— BVIDKSCB. 

1.  In  a  civil  case  it  appeared  that  the  par- 
tlea,  without  objection,  alternately  ezerclsed 
their  peremptory  challenges  while  the  jurors 
were  being  examined,  and  before  the  panel  was 
filled;  that  when  it  was  afterwards  Glled,  on  be- 
ing asked  by  the  court  If  he  was  satiaGed  with 
the  jury,  plaintiff  stated  that  he  waived  bis 
right  to  challenge  for  the  present;  and  tbat  de-  ^ 
fendant  then  waived  any  challenge.  Held,  that  * 
the  court  properly  refused  to  afterwards  allow 
plaintiff  a  peremrtory  challenge. 

2.  In  a  civil  action  for  assault  and  battery, 
evidence  of  the  general  rotation  of  defend- 
ant for  peace  and  quietness  Is  not  admissible. 

3.  Where  a  party  as  a  witness  testifies  at 
length  to  conversations  with  the  opposite  party, 
it  is  not  error  to  sustain  an  objection  when  be  m 
asked  by  his  attorney  to  "state  that  whole  con- 
versation." 

Department  2.  Appeal  frcHn  superior  court; 
Humboldt  county;  G.  W.  Hunter.  Judge. 

Action  by  Emma  Vance  against  Charles  Rich- 
ardson for  assault  and  battery.  From  a  Judg- 
moit  for  plalntur,  defendant  appeals.  Af- 
filmed. 

J.  W.  Turner,  for  appellant  Frank  McGow- 
an  and  O.  C.  Gregor,  for  respondent 

McFARLAND,  J.  Appeal  by  defendant  from 
a  judgment  rendered  for  plaintiff.  The  actlm 
Is  to  recover  damages  for  an  alleged  assault 
and  battery  committed  by  appelant  upon  the 
person  of  respcmdoit  Th&  jury  gave  damages 
in  tlie  sum  of  9460.  Tbe  only  quertions  In- 
volved relate  to  certain  alleged  errors  of  law. 

Appelant  contends  that  the  court  erred  In  a 
ruling  concerning  bis  right  of  peremptcHily 
challenging  Jurors.  It  seems  that  during  the 
examination  of  tbe  jurora,  and  before  the  panel 
was  filled,  each  party  bad  alternately  exer- 
cised peremptory  challenges.  When  the  panel 
was  completed,  It  was  appellant's  turn  to  cbal- 
lenge,  and  bis  attorney  said:  "I  will  pass  our 
peremptory  for  the  present."  The  coiurt  asked 
him  If  he  was  satisfied  with  the  jury.  Coun- 
sel replied  tbat  it  was  bis  right  then  to  chal- 
lenge, but  that  he  waived  it  for  the  present; 
tbat  If  plaintiff  exercised  his  right,  the  panel 
would  be  filled  again;  and  that,  if  plaintiff  did 
not  exercise  a  challenge,  then  appellant  would, 
nerertlieless,  have  the  right  to  cballoige  an*  * 
other  Jono'.  The  court  Informed  blm  that  tht 
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covet  dU  Bot  uDdentand  It  that  way;  and  tbat 
If  be  (OA  net  tta«n  exercise  hla  peremptory  chal- 
lenge, and  the  plaintiff  sbonld  express  hia  aat- 
lafactlon  with  the  Juit<  ^velluit  would  not 
atterwards  be  allowed  another  peremvtory 
challenge.  Appellant  excepted.  The  attomtj" 
for  respondent  then  Bald:  "I  am  satisfied  with 
the  ian"  The  attwuer  for  aH>rilant  then 
said:  "We  now  ask  tbe  court  to  permit  us  to 
eserciae  our  r^bt  «t  peiremptory  challcnra." 
Aad  the  oonrt  said:  "I  will  deny  the  reqaest'* 
Appellant  excepted.  That  wos  all  that  oe- 
curred.  Appellant  did  not  offer  a  challenge  to 
any  designated  Juror.  Assuming  that  the 
above  presents  a  definite  ruling  that  can  be  re- 
viewed, and  not  a  mere  abstraction,  we  see  no 
error  eommltted  by  the  court,  and  certainly 
0006  of  whieb  appefteot  can  jtistly  complain. 
It  has  been  BtM  dertfal  times  that-  It  la  fbe 
proper  practice  to  hare  12  Jurors  In  the  box 
before  refinltlcg  the  [parties  to  exercise  their 
peremptory  chaUengea,  and  tiiea  to  call  an- 
other  juror  wbencrer  a  peremptory  challenge 
shall  have  been  exercised.  People  v.  Scog- 
glns,  3T  Cal.  679;  Taylor  ^,  Railroad  Co.,  46 
Gal.  82S;  Silcox  t.  lame,  78  Oal.  113,  Oe  Pac. 
2fi7.  Then  the  partie*  mtnft  cfaallraige  alter- 
nately, as  provided  by  section  601,  Code  Civ. 
Proa  In  the  case  at  bar  the  parties,  without 
objectfen  by  either,  adapted  the  practice  of  al- 
ternately eserdstng  their  peremptory  chal- 
lenges while  the  jurors  were  being  examined, 
and  before  the  panel  was  filled.  Under  this 
method,  when  the  panel  was  filled,  It  was  ap- 
pellant's tiun,  as  he  admits,  to  challenge;  and, 
if  he  desired  to  do  so,  be  ought  to  have  ex- 
ercised hie  right  then.  He  does  not  complain 
that  the  court  forced  him  to  challenge  befwe 
the  paad  ftm  foR.  He  could  not  have  made 
stioh  a  conplaltrt,  because  the  panel  was  foU. 
We  do  not  see,  therefore,  how  he  was  prejn- 
dlced,  or  that  he  baa  luy  Just  right  to  com- 
plain. He  merely  sought  an  advantage  ito 
which  he  was  not  entitled.  There  Is  Dothing 
In  this  view  Inooaaiatent  with  any  oC  the  au- 
thorities cited. 

Tlie  conrt  did  not  err  in  refusing  to  allow  tea- 
timouy  of  the  general  reputation  of  appellant 
for  peace  and  Qi^t  The  genetal  rule  la  that 
In  civil  actions  evldanoe  of  the  good  character 
of  the  defendant  is  not  admissible.  Wharton, 
bavii«  stated  that  good  character  may  be 
shown  in  criminal  cases  where  life  or  liberty  Is 
at  stake,  says:  "But  whether  it  be  because 
ta  a  civil  case,  between  two  private  parties, 
both  parties  stand  in  this  respect  on  the  same 
footing,  or  Yrtiether  It  be  because  most  dvU 
suits  grow  out  of,  or  may  be  supposed  to  grow 
out  of,  honest  misconceptions  of  rights,  English 
and  American  coorts  have  agreed  in  holding 
that,  so  far  as  It  concerns  the  proofs  !n  civil 
Issues,  the  character  of  either  party  Is,  as  a 
rule,  irrelevant."  1  Whart.  Ev.  $  47.  The  au- 
thor then  notes  the  few  exceptions  to  the  rule, 
which  consist  mostly  of  cases  where  the  char- 
acter of  some  person  is  the  very  issue  Involved; 
as,  for  Instance,  the  character  of  the  employ^ 
where  the  emi^yer  Is  soad  for  the  forma^a 


nagligence^  Charactet  tot  chaatity  In  eertain 
actions  is  admissUde.  Some  courts  have  hdd 
that  in  a  llbcd  soit  tSie  plaintiff  may  peore  Us 
good  character,  and  also  in  actio  as  for  oertain 
kinds  of  fraud;  and  there  ar«  other  exceptk»)s 
to  the  rule  not  neoeasary  to  t>e  here  m^loced. 
Qreenleaf  states  the  nUelothla language:  "In 
dvtt  cases  sucb  evldoute  is  not  admitted,  mdesK 
the  nature  of  the  «ctloo  involves  the  general 
dKLTBiCterof  the  party,  or  goes  directly  to  affect 
It"  1  Gre»i.  Ev.  1 54.  But  an  actkm  tar  as- 
sault and  batteiT  la  not  ooe  of  the  exceptkms; 
and  both  Wharton  (section  47,  sapia)  and 
Greenleaf  (volume  1,  S  say,  afflrmatlvelr, 
that,  evidence  of  diaravter  la  not  admissible  ia 
such  BCtioB.  The  foiknring  are  a  few  el  the 
many  adjudicated  cases  In  which  it  has  beta 
so  held:  Elliott  v.  Rossell,  92  Ind.  526;  Geb- 
bard  v.  Burkett,  67  Ind.  S78;  Ponter  v.  SeQer. 
23  Pa.  at.  424;  Soole  Brooe,  67  M&  iSii 
Giveos  V.  Bcadley,  S  Bibb,  192.  Stcta  2053, 
Code  Glv.  ProCk  ra^«Iy  a  condse  statement 
at  the  rule  as  ft  is  to  be  found  in  the  text-boots 
aad  Judicial  decisions. 

When  aiK>^l&iit  was  on  the  witness  stand, 
and  after  he  bad  testified  at  length  to  many 
thkigs, .  including  oouvnsations  with  rcsiiood- 
eut,  his  counsel  said  to  bkn  at  a  ccstaia  pdot 
In  the  examination:  "State  flat  whole  oonvex- 
satlon."  And  to  this  an  objection  by  respond- 
ent  was  sustained.  AppeUant  contends  that 
this  ruling  was  error;  but  the  csaUff  aivument 
he  makes  en  the  pdnt  is  founded  on  eectl(a» 
IS&l  and  2«43.  Code  Civ.  PnxL.  which  sec- 
tions refer  entirely  to  crass-ezunhiatlana,  and 
have  BO  retevaocy  to  this  psint  The  cmivKsa- 
tion  might  have  involved  a  mass  of  matter  not 
relevant;  and  the  ruling  was  not  |^%judldai, 
tot,  If  aj^lant's  counsel  had  Bsything  fur- 
ther to  prove  that  was  relevant  with  respect 
to  any  declaration  of  respondent,  he  oould  have 
called  the  attention  ot  his  witness  to  it  He 
continued  to  testify  to  further  oceunwaces  and 
conversationa  between  respondeat  and  h^aself. 

There  are  no  otbo"  points  which  Deed  spe- 
cial notice.  We  do  not  think  that  the  court 
erred  In  any  ruling  i9on  instructteos  asked  by 
the  parties,  or  in  the  instmctlans  given  on  ita 
own  motion.  Other  minor  points  are  ot  do 
liiq)ortHiio&  The  Judgment  Is  afflnatiL 

Ws  concnr:  HBNMSAW,  J.;  TBUFLa,'. 


OURTISS  T.  BAOHMAM  et  al.  (Not  16,768.) 
(Supreme  Court  of  Oallfonda.   Dee.  14, 1896.) 

IjTiimOTlOS — BOKD— COCHBIB-  FSKS. 

OouBsel  fees  and  oasts  iscarred  upon  an 

order  to  show  cause  why  a  restrainioc  ordw 
should  not  be  continned,  and  upon  a  snbseqnent 
unsaccessful  motion  to  dissolve  the  InjunetiDD. 
and  for  the  preparation  and  defeuae  of  Hie  main 
aetioD,  cannot  he  recovered  in  an  action  oo  a 
bond  conditioned  to  pay  each  damages  as  ml^t 
be  stntained  by  reason  of  the  injunction,  thon^ 
the  action  was  eventually  dismissed.  HcFsp^ 
land,.  J.,  diasentins. 
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In  hank.  Appeal  from  nperior  etrart,  ctty 
and  county  of  Ban  Vxandsco;  Btocoie  B.  Gar> 

ber.  Judge. 

Action  by  Colbert  Ll  Ctntias  agatnat  one 
Bachnum  and  osiers  oa  a  bond.  DeDendaata 
had  Jndgmeat,  and  plaintiff  appcali.  Affirmed. 

For  oplnlim  IB  department,  aee  40  Pnc.  801. 

Chas.  F.  Hanloii.  for  appeUant  W.  B. 
Sbaip,  for  respondenta. 

HARRISON,  J.  la  an  actton  bronebt  tai 
the  Biverior  conrt  of  San  FranetBco  against 
tbe  appeUant  by  one  Nettle  Oilman,  a  preilin- 
kiary  tnjuncdon  was  tosned  by  tbe  conrt,  and 
tbe  Kspondcaita  h«rela  were  tbe  sureties  In 
an  undertaking  given  on  ber  behalf  upon  the 
tBButng  of  said  Injunctkm.  Tbe  condUlaii  of 
tbe  ODdertaklng  Is:  "In  case  said  ii^ncctkMft 
shall  Issoe  aad  remain  in  full  force  and  effect, 
tbe  said  plaintiff  will  pay  to  the  said  parties 
enjoloed  soch  damages,  not  exceeding  tbe  snna 
of  ^,000,  as  sach  partla  aaay  by  veasoD  of 
tbe  said  Injanetlon  sustain,  tt  mid  saperlor 
court  finally  decide  tbat  tbe  aald  plaintiff  was 
not  entitled  Oaereto."  Tbe  present  action  was 
brongbt  t»  oecovcr  frtnn  tbe  respondents  tbe 
damage  soBtalned  tj  reason  of  tbe  issuance 
of  the  said  injunction.  Upon  a  former  appeal 
hi  this  canse  (84  Cal.  216.  21  Pac.  8T»>,  a 
Judgment  tbat  bad  been  roidaed  tn  fiSTOr  of 
tbe  plaintiff  was  reversed,  wffb  directions  to 
sustain  tbe  defendants'  demorrer  to  the  com- 
^aint  Upon  tbe  going  down  of  tbe  remlt- 
tLtnr  tbe  plalntlir  amended  Us  conQ)laIiit  and 
the  cause  was  tried  by  the  court  wtthoat  a 
Jury,  wbo  foond  tbat  the  plaintiff  bad  not  sus- 
tained any  damage  by  reason  of  tbe  Issuance 
or  continuance  of  the  injunction,  and  nendered 
Judgment  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial  upon  the  ground  tbat 
this  finding  was  not  sustained  bytbeevldeiioa, 
and  upon  the  denial  of  bis  motion  has  appeal- 
ed tberefrom,  and  also  from  the  Jndgment. 

^le  action  of  Glbaoan  r.  Curtis  was  for 
purpose  of  determining  the  ownership  of  a 
ecvtito  poUcy  of  life  (nsurattce,  and  was  com- 
menced March  26, 1880.  On  tbe  nert  day  tlie 
court  granted  a  restraining  order  by  wlileh 
the  plaintiff  herein  was  enjoined  from  collect- 
ing the  money  due  upon  the  policy,  and  from 
tnunEttZlng  or  deUverlng  tbe  policy  or  the 
mon^  due  tiiereon  to  any  other  person,  and 
was  directed  to  show  canse  on  a  succeeding 
day  why  the  order  should  not  be  continued  In 
fall  force  until  the  final  Judgment  and  decree 
in  tlie  case.  An  undertaking  in  tbe  sum  of 
9500  was  executed  the  respondents  herein 
upon  tbe  issiiinoe  of  tbe  said  restraining  or- 
der. On  April  18th  this  order  to  show  cause 
came  on  for  bearing,  and  the  court  on  that 
day  ordered  that  tlie  said  restraining  order  be 
continued  in  full  force  and  ^ect  nntll  tbe 
termination  of  the  suit.  Subsequently  tbe  de- 
fendant, appellant  herein,  moved  to  dlsf^olve 
tbe  Injunction,  and  on  Jtfly  80th  hfis  motion 
was  denied.  On  the  same  day  the  court  or- 
dered tbat  the  plaintiff  file  a  b<Hid  In  tbe  sum 


of  f8,000,  and  thereupon  the  undertaking  sued 
on  herein  was  execrated  by  the  sureties  to  the 
original  undertaking.  The  cause  was  tried 
In  April,  1881,  and  Judgment  rendered  In  tevor 
of  tbe  plaintiff.  That  Judgment  was  after- 
wards reversed  by  this  conrt  (86  Oal.  116,  4 
Pac.  lOM),  and  t^ra  a  new  trial  a  judgment 
was  twdered  Ij  the  coot  dlsmlaalng  tbe  ac- 
tion. 

Tbe  damages  fbr  which  the  plaintiff  seelar 
to  recover  herein,  and  of  which  be  gave  evi- 
dence at  the  trial,  consisted  of  moneys  which 
be  had  paid  to  bis  attorneys,  the  costs  In- 
curred In  tbe  action  of  Oilman  v.  Cortts,  anift 
tbe  loss  of  time  and  Injnry  to  bis  business  ne- 
cessitated by  tbe  salt  We  are  of  tbe  opin- 
ion, however,  tliat  neither  of  these  elements 
of  damage  Is  within  the  terms  of  the  obltga- 
tlon  of  tbe  defendants,  and  that  the  plaintiff 
failed  to  estabHah  any  right  of  action  agahurt 
them.  Tbe  liability  of  the  defendants  is  meas- 
ured the  terms  of  their  contract,  and  tn 
tbe  present  action  is  limited  to  the  damages' 
that  tbe  plaintiff  might  sustain  **by  reason  of 
tbe  said  Injanetlon."  Whatever  expenses  be 
was  subjected  to  by  reason  of  tbe  suit,  as  dis- 
tinguished from  those  Btntaloed  by  reason  of 
tbe  injunction,  are  not  damages  within  tbl» 
contract  of  tbe  defendants;  and,  as  tt  rested 
upon  the  plalnflfF  to  establMi  a  cause  of  ac- 
tion against  them,  It  was  necessary  for  him  to 
show,  not  only  that  he  bad  sustained  damage, 
but 'that  tbe  damage  which  be  bad  sustaineA 
was  caused  solely  by  reason  of  the  InJunetlOB. 

Counsel  fees  Incurred  by  a  defendant  by 
reason  of  a  preliminary  Injunction  are  rec- 
ognised as  a  part  of  tbe  damages  for  which 
be  has  s  right  to  indemnity,  and  are  wllbtn 
the  undertaking  which  the  plaintiff  Is  re- 
quired to  give  as  a  condition  of  procuring 
tbe  Injunction;  bnt  only  such  counsel  fees  as- 
may  be  Incurred  after  tlie  Injunction  has 
been  iesued,  and  prior  to  tbe  determination 
of  the  action,  can  be  considered  as  within 
tbe  mlei  If  tbe  defendant,  Instead  of  at- 
temirtlng  to  remove  tbe  temporary  Injunction, 
seeks  rather  to  prevent  tbe  Issuance  of  a 
permanent  Injunction,  or  directs  his  efforts 
to  defeating  the  action  of  the  plaintiff,  the 
expense  of  counsel  fees  thm  Incurred  Is  an 
Incident  of  tbe  suit,  and  to  not  recoverable 
as  damages  sustained  by  reason  of  the  In- 
junction. "Tbe  allowance  of  counsel  fees 
in  suits  on  Injunction  bonds  to  exceptional, 
and  should  not  be  carried  l)eyond  the  point 
to  irhlch  former  decisions  have  taken  it." 
MItcheU  V.  Hawley,  79  OaL  301,  21  Pac.  833; 
Han  Dl^o  Water  Co.  v.  Pacific  Ooast  Steam- 
ship Co.,  101  Cal.  216,  35  Pac.  651.  Counsel 
fees  rendered  In  resisting  a  motion  for  a  pi-e- 
liminary  injunction  are  not  within  the  terms 
of  the  undertaking,  since  th^  are  not  ex- 
penses made  necessary  "by  reason  of  tbe  In- 
Jnnetlon"  (Sweet  v.  Mowry,  71  Hun,  381, 
25  N.  T.  Snpp.  32;  Whiteside  v.  Noyac  Cot- 
tage  Assodatton,  84  Hun,  555,  32  N.  Y.  Supp. 
724),  but  are  expenses  Incurred  In  tbe  actlon- 
as  much  as  are  counsel  fees  rendered  In  a^ 
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tempting  to  preveat  the  issuance  of  a  peiv 
inauoDt  Injuuction  (Thurston  r.  Haskell,  81 
Me.  303,  17  Atl.  73);  and  an  unsuccessful 
motion  to  dissolve  an  Injunction  does  not  au- 
thorize a  recovery  for  the  expense  of  coun- 
sel fees  iQ  maliiDg  the  motion  (Xjangdon  r. 
Giaj,  22  Hun,  511;  Randall  T.  Carpenter, 
S8  N.  Y.  293).  An  exeepUon  to  this  rule  is 
recognized  when  the  court  itself  suspends  Its 
decision  upon  the  motion  until  the  hearing  of 
the  cause.  Andrews  t.  Woolen  Co.,  50  N.  Y. 
282. 

The  counsel  fees  of  which  evidence  was 
offered  at  the  trial  herein,  other  than  those 
rendered  In  preparation  for  the  trial  or  in 
defense  of  the  action,  were  those  rendered 
for  the  plaintiff  upon  the  order  to  show  cause 
why  the  restraining  order  should  not  be  con- 
tinued until  the  termination  of  the  suit,  and 
those  rendered  upon  a  suhseqaent  unsuccess- 
ful motion  on  his  part  to  dtssolve  the  injunc- 
tion. It  is  well  settled  that  the  services  of 
counsel  rendered  in  the  trial  of  the  cause 
are  not  a  portion  of  the  damage  sustained 
by  reason  of  the  injunction.  Bustamente  r, 
Stewart,  55  Cal.  115.  When  the  plaintiff  at 
the  commencement  of  the  action  applied  for 
the  Injunction,  the  court  deemed  it  proper 
that  thB  defendant  should  be  heard  before 
granting  the  writ,  and  made  an  order  to  that 
effect.  Upon  ttils  appUcation  the  Judge  was 
authorized  to  restrain  the  defendant  "In  the 
meantime."  Code  CIv.  Proc.  $  530.  The  ttro- 
TlsloQ  in  the  order  restraining  the  defendant 
"until  the  further  order  of  the  court"  had  no 
other  meaning  than  "in  the  meantime,"  or 
until  the  decision  upon  the  order  to  show 
cause.  Sweet  r.  Mowry,  supra. '  When  this 
order  to  show  caiue  was  made  upon  the  de- 
fendant. It  was  at  his  option  to  appear  upon 
the  day  fixed  for  the  hearing  and  resist  the 
motion  at  that  time,  or  to  allow  an  injunc- 
tion pendente  lite  to  be  granted,  and  seek 
at  the  trial  to  defeat  a  recovery  by  the  plain- 
tiff, and  prevent  a  permanent  Injunction. 
The  services  of  counsel  that  were  employed 
1^  him  to  resist  the  motion  were  rendered  by 
Ttrtne  of  the  order  to  show  cause  why  the  In- 
junction should  not  be  granted,  and  not  by 
reason  of  the  Injunction.  Sweet  r.  Mowry, 
supra.  The  restraining  m^er  made  at  the 
commencement  of  the  action  would  expire 
by  its  own  terms  at  the  hearing  of  this  mo- 
tion, and,  although  It  was  then  continued  un- 
til the  termination  of  the  suit,  the  order  so 
continuing  It  was  In  fact  a  new  and  dis- 
tinct restraint,  and  Itself  constituted  the  pre- 
liminary injunction  asked  bp  the  plaintiff 
(Sau  Diego  Water  Ck>.  v.  Pacific  Coast  Steam- 
ship Co.,  supra),  and  tor  vhlch  the  undertak- 
ing sued  on  was  given. 

It  is  not  shown  by  the  record  upon  what 
grounds  the  subsequent  motion  to  dissolve  the 
Injunction  was  made,  or  was  denied  by  the 
court;  but  as  the  preliminary  Injunction  was 
gnmted  upon  notice  to  the  defendant,  and 


after  bearing  thereon,  the  proper  coarse  for 
the  defendant  to  take  was  to  appeal  from  the 
order  (Mining  Co.  v.  Parker,  16  Cal.  83),  and 
the  court  in  all  probability  denied  the  motion 
upon  the  ground  that  the  defendant  was  not 
authorized  to  make  It.  "Costs  and  counsel 
fees  on  a  successful  motion  to  dissolTe  an  In- 
junction are  considered  the  natural  conse- 
quences of  Its  existence,  and  are  properly 
damages;  but  there  is  no  reason  why  the  par- 
ty obtaining  the  injunction  should  pay  the 
expenses  of  lU-dlrected  experiments  to  get 
rid  of  it  To  allow  such  a  charge  would  be 
a  premium  for  the  employment  of  unskUlful 
counsel."  Chllds  v.  Lyons,  3  Rob.  (N.  Y.) 
704.  Especially  Is  this  rule  applicable  If  the 
services  were  rendered  upon  a  motion  unau- 
thorized either  In  practice  or  by  statute.  It 
does  not  follow  that,  because  the  plaintiff 
failed  to  sustain  his  action  at  the  trial,  the 
preliminary  injunction  was  not  properly  Is- 
sued. It  1b  one  of  the  proylslonal  remedies 
authorized  by  the  Code  ct  Civil  Procedure, 
and  the  right  of  a  party  to  such  remedy  is 
the  same  as  is  the  right  to  a  permanent  In- 
junction; but.  If  he  is  to  be  mulcted  In  dam- 
ages for  every  unsuccesafol  attempt  to  se- 
cure its  dissolutioD,  the  privilege  vrould  be  a 
barren  one.  If  the  plaintiff  obtains  an  in- 
junction ex  parte,  and  before  the  bearing  of 
the  cause  the  defendant  can  secure  Its  disso- 
lution, either  by  reason  of  a  defect  In  the 
original  ai^llcatlon,  or  upon  a  counter  show- 
ing on  his  part,  he  thereby  obtains  a  dedsion 
of  the  court  that  the  plaintiff  was  not  entitled 
to  this  provisional  remedy,  even  as  a  matter 
of  discretion  (see  Hicks  t.  Michael.  15  CaL 
107);  but  If,  Instead  of  seeking  such  de- 
cision of  the  court,  he  prefers  to  defeat  the 
plaintiff  In  the  action,  he  waives  bis  right 
to  recover  from  the  sureties  any  damages 
that  he  may  anstalo  bj  reeson  of  Its  Is- 
suance. 

It  does  not  appear  that  any  portion  of  the 
expenses  contained  in  the  cost  bills  offered 
in  evidence  was  Incurred  except  upon  the 
trial  of  the  action;  and  the  costs  incurred 
upon  the  appeal  and  subsequent  to  the  ren- 
dltloD  of  the  judgment  In  the  superior  court 
are  not  within  the  terms  of  the  undertaking. 
Lambert  v.  HaskeU,  80  Cal.  611,  22  Pac  327. 
The  loss  of  time  and  Injury  to  the  business  of 
the  appellant  were  clearly  outside  of  the  un- 
dertaking of  the  sureties. 

Certain  exceptions  to  rulings  en:luding  evi- 
dence were  taken  by  the  appellant,  but.  as 
the  evidence  offered  related  only  to  such  dam- 
ages as  were  not  recoverable  from  the  re- 
spondents, the  exclusion  was  proper.  Tlie 
judgment  and  ozder  an  affiimed. 

We  concur:  BBATTY,  O.  J.;  OAROUTTE, 
J.;  VAN  FLBBT,  J.;  HBN3QAW.  J.; 
TBMPLB,  J. 

I  dissent:  McFABl«AND,  J. 
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WBSTBRN  GRANITE  &  MABBLB  Oa  T. 
SOUO.    (No.  16,002.) 

(Supreme  Gonrt  of  California.    Dee.  14, 180S.) 

Phikoipal  and  Agknt— PoVKRa. 

Defendant  instrncted  her  asent  to  bave 
a  coping  coDstructed  around  a  lot  in  a  cemetery 
similar  to  one  couatnicted  around  anoUier  lot. 
The  agent  drew  specifications  for  such  coping, 
which  called  for  a  different  stone  than  Aat  ased 
on  the  other  coping,  to  get  bids  for  the  work. 
Defendant  subsequently  told  the  agent  to  pro- 
ceed with  It  as  he  would  do  for  himself.  Held, 
that  the  agent  had  authority  to  authorize  the 
contractor  to  constrnct  the  coping  of  the  same 
kind  of  stone  used  in  the  other  coping,  instead 
of  that  called  for  by  the  Bpecifications. 

Department  2.  Appeal  from  niperlor 
court  Santa  Clara  county;  Jobn  Beynolds, 
Judge. 

Action  by  tlie  Western  Granite  ft  Ifarble 
Company  against  H.  F.  Soua  There  vas  a 
Judgmrait  fbr  plainttff,  and  def^ulant  ap* 
peals.  Affirmed. 

Bull  &  Cleary  (A.  W.  Crandall,  of  qoud- 
ad),  tor  appellant  D.  W.  Burchard*  tar  re- 
Bpondant 

McFARLlAND,  J.  This  Is  an  action  to  re- 
cover (470,  the  alleged  price  agreed  to  be 
paid  by  defendant  to  plaintiff  tot  tbe  cod- 
fltruction  by  the  latter  of  a  granite  coping 
around  the  burial  lot  of  ttie  fdrmer.  The 
Jury  rendered  a  verdict  in  favor  of  plaintiff 
tor  aald  amount  of  money,  for  which  Judg- 
ment was  entered.  Defendant  appeals. 

We  do  not  think  It  necessary  to  notice  sep- 
arately the  various  rulings  and  Instructions 
of  the  court  for  the  errors  assigned  all  turn 
upon  one  proirasltioa  of  appellant,  which 
cannot  be  maintained,  namely,  that  the 
scope  of  the  agency  of  the  appellant's  agent 
Lenzen,  extended  only  to  the  drawing  of 
plana  and  specifications  for  the  coping,  mak- 
ing a  contract  In  accordance  therewith,  and 
seeing  that  such  contract  was  compiled 
with.  The  evidence  shows  that  there  was 
coping  in  the  cemetery  around  a  lot  of  <me 
Cooney  which  pleased  the  appellant,  and 
that  she  authorized  Lenzen  to  have  one  con- 
structed around  her  lot  similar  to  and  of  the 
same  quality  of  material  as  the  Cooney  c<^ 
Ing.  In  order  to  get  bids  for  the  work,  Len- 
zen  prepared  "a  sketch"  of  some  "kind  of 
speclflcationa,"  upon  which  the  contractors 
bid.  The  respondent  was  the  lowest  bidder, 
Cor  $470,  of  which  bid  appellant  was  In- 
formed, and  with  which  she  was  satisfied. 
That  was  In  May,  and  she  said  that  she  was 
iiot  In  a  hurry  to  have  the  work  done;  but 
two  or  three  months  afterwards  she  told 
nlm  to  have  the  work  done,  saying  to  him: 
■'You  go  on  and  do  as  you  would  for  your- 
self." The  work  was  done,  and  the  coping 
was  like  the  Cooney  coping,  and  of  the  same 
quality  of  matfflial;  and  she  saw  It  just  be- 
fore It  was  completed,  and  expressed  herself 
satisfied.  Her  subsequent  refusal  to  pay  for 
it  seems  to  have  been  the  result  of  a  suggea- 
v.42P.na9— 58 


tion  of  a  discharged  employ^  of  resi>ondent; 
and  the  only  objection  then  made  to  the  suf- 
ficiency of  the  work  that  needs  notice  was 
that  the  rock  used  was  not  what  Is  called 
"Penryn  granite."  When  Leaizen  drew  up 
his  sketch  of  specifications  for  the  conven- 
ience of  bidders,  he  erroneously  supposed 
that  Penryn  granite  had  been  used  In  the 
Cooney  coping,  and  he  therefore  put  "Pen- 
ryn" Into  that  sketch.  The  contract  with 
the  respondent  was  a  verbal  contract  by 
which  respondent  was  to  "duplicate  the 
Cooney  job."  The  Cooney  coping  was  made 
of  rock  called  "Loomls  granite";  and  re- 
spondent informed  Lens^  that  he  would 
use  tbe  Loomls  rock,  and  Lenzen  agreed  to 
It  The  evidence  shows  that  there  Is  no  spe- 
cial difference  between  the  Penryn  and  the 
Loomis  granite,  both  being  on  the  same 
ledge.  Moreover,  the  appellant  as  her  own 
witness  testifies,  was  told  that  the  stone 
used  In  her  coping  was  not  Penryn  before  It 
was  set  up.  At  all  events,  even  assuming 
that  the  sketeh  of  speciflcatif^ns  and  the  bid 
thereon  were  a  contract  and  that  the  use  of 
the  rock  called  "Loomls"  was  not  a  compli- 
ance with  It,  we  are  satisfied,  from  the  evi- 
dence, that  Lenzen  had  full  anthorlty  from 
appellant  to  make  or  change  any  contract 
provided  he  kept  In  view  the  construction  of 
a  coping  similar  to  and  of  the  same  quality 
of  material  as  the  said  Cooney  coping.  The 
judgm«it  and  order  denying  a  motion  Cor  a 
new  trial  ore  affirmed. 

We  concur:  HBNSHAW.J.;  TBMPLaJ. 


STMONS  et  al.  v.  CITY  AND  COUNTY  OF 
SAN  FBANOISOO  et  ml    (No.  16,968.)  > 

(Supreme  Gout  of  California.    De&  17, 188S.) 

HUXIOIPAL    CoaFORATtON^VAOATIMa  3T»BTS— 

FaoCBBOiiroB  or  Boahd  or  Svfbktisobs 

— RSVISW  BT  COOKT. 

1.  Act  March  6, 1880  (St  1889,  p.  70),  con- 
fers on  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  power  to  open  and 
close  streets  "whenever  the  pablic  convenience 
or  interest  may  require."  Hei4,  that  the  de- 
termination by  such  board  whether  the  public 
interest  or  convenience  may  require  certain 
streets  to  be  opened  or  closed  cannot  be  review- 
ed by  the  courts. 

2,  lisndowners  cannot  maintain  an  action 
to  review  the  action  of  the  board  of  supervisors 
of  a  city  and  county  in  vacating  certain  streets, 
none  of  which  are  adjacent  to  any  of  the  peti- 
tioners' lands,  where  the:r  do  not  show  that  they 
have  sustained  any  injury  special  to  them- 
selves,  or  wbich  is  different  except  in  degree, 
from  that  sustained  by  otber  owners  of  land 
in  the  vicinity  of  such  streets. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Fran<^sco;  D.  J.  Mur- 
phy, Judge. 

Action  by  one  Symons  and  others  against 
the  city  and  county  of  San  Francisco  and 
the  board  of  supervisors  of  such  city  and 
county  to  review  the  proceedings  of  such 
board,  and  declaring  certain  streets  vacated 


1  Rehearing  granted. 
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and  cIoMd.  Prom  a  judgment  tor  Oefead- 
ants,  ptiUntUb  appeaL  Affirmed. 

J.  O.  Bates,  for  ^pgtitaalM.  H.  T.  On*- 
well,  for  respniduitB. 

HARRISON,  J.  The  board  of  BtipeirlBon 
of  the  city  and  cotmty  of  San  Francisco,  pur- 
porting to  act  under  the  auUiority  conferred 
h^r  the  act  of  March  6,  1889  (St.  1889,  p.  70), 
passed  an  order  December  28,  1SB2,  by  which 
certain  streets  lying  between  Channel  and 
Fourth  streets  on  the  nortti,  and  Uartpoea 
street  on  the  south,  were  "declared  to  be 
closed  up  and  vacated."  In  April,  1694,  the 
plaintiffs  herein  filed  a  petition  In  the  enpe- 
rlor  court  of  San  Francisco,  making  the  city 
and  county  and  its  board  of  snpervisors  re- 
spondents therein,  ptaylng  that  the  proceed- 
ings of  the  board  of  superrisors  be  review- 
ed, and  that  the  order  aforesaid  be  annulled, 
upon  the  ground  that  said  order  was  without 
and  In  excess  of  the  Jurisdiction  of  said  body 
to  pass.  The  respondents  filed  a  demurrer 
to  the  petition,  which  was  sustained,  and 
from  the  Judgment  entered  thereon  the  plalo- 
tlffs  have  appealed. 

In  support  of  their  right  to  ask  the  court 
to  review  the  action  of  the  board  of  super- 
visors, the  plaintiffs  allege  in  their  petition 
that  they  are  the  dwners  of  seven  distinct 
parcels  of  land  in  San  Francisco  (designat- 
ing them  by  boundaries),  upon  which  they 
have  paid  taxes,  and  that,  as  such  taxiiayers, 
they  "have  a  right  to  use  in  common  all  the 
public  streets  In  that  vicinity  In  said  city 
and  county";  and  that  by  the  passing  of  the 
aforesaid  order  "there  is  forever  closed  up 
from  public  use  one  of  the  main  streets  and 
means  at  convenient  approach  from  the  ceor 
tral  part  of  the  city  to  the  Potrero,  where 
your  petitioners'  said  lands  are  situate,  with 
various  other  streets  and  avenues  heretofore 
opened  and  duly  dedicated  to  public  use. 
and  named  and  laid  down  on  various  official 
maps  of  said  city  and  ooanty  as  public 
streets."  It  does  not  appear  from  the  com- 
plaint that  any  of  the  streets  Included  in  the 
order  have  been  In  fact  closed  to  travel,  or 
that  there  is  any  obstruction  to  as  free  tne 
as  was  had  prior  to  the  passage  of  the  or- 
der; the  only  averment  In  this  respect  be- 
ing that  the  sui>ervlaors  In  form  -passed  an 
order  "whereby  there  is  forever  closed  up 
from  public  use  one  of  the  main  streets."  If 
It  be  assumed,  however,  that  the  streets  are 
closed,  we  are  of  the  opinion  that  the  aver- 
ments of  the  petition  do  not  show  that  the 
plaintiffs  have  such  an  Interest  in  the  mat- 
ter complained  of  as  to  entitle  them  to  be 
heard  In  a  proceeding  of  this  nature.  None 
of  the  streets  which  are  included  in  the  order 
are  adjacent  to  any  of  the  lands  of  the  peti- 
tioners. Six  of  tlie  parcels  of  land  which 
they  have  set  out  In  their  petition  as  the 
basis  of  their  right  to  be  heard  abut  upon 
PtinnsylvaniA  street,  and  the  other  upon  Io- 
wa street.   The  order  does  not  partHirt  to 


affect  Pennsylvania  street,  and  that  portion 
of  Iowa  street  included  la  the  wder  Is  more 
than  two  blocka  distant  from  the  land  of  the 
plaintiff  fronting  on  that  street.  The  plain- 
tiffs do  not  show  that  they  have  sustained 
any  Injury  special  to  themselves,  or  which 
Is  different  except  In  degree,  from  that  sus- 
tained by  other  owners  of  land  in  the  vicini- 
ty of  the  streets  Included  in  tiie  order.  It 
does  not 'appear  that  by  the  closing  of  these 
streets  they  are  deprived  of  access  to  their 
lands,  and  the  averment  In  this  respect  that 
"one  of  the  main  streets  and  means  of  con- 
venient approach  from  the  central  part  of 
the  to  the  Potrero"  is  closed  l^' reason 
of  the  order.  Implies  that  there  are  other 
means  of  convenient  approach  to  their  lands; 
and,  although  they  also  aver  that  the  effect 
of  the  order  Is  to  close  "various  other  streets 
and  avenues  heretofore  opened  and  duly  dedi- 
cated to  public  use,"  they  do  not  claim  that 
any  of  these  streets  are  evoi  serviceable  to 
them  In  approaching  their  lands.  Owners 
of  lands  who  are  only  remotely  affected  by 
the  proceedlag,  and  whs  sustain  no  special 
Injury  different  from  tliat  sustained  \rj  oth- 
ers In  that  vicinity,  are  not  authorized  to  call 
upon  the  officers  oC  ttke  cl^  to  jnstlfy  their 
acts,  or  to  Invoke  the  Judgment  of  the 
court  upon  the  legality  of  the  steps  tak- 
en by  the  municipality  In  passing  the  or- 
der.  Whether  the  order  will  have  the  effect 
to  diminish  the  value  of  the  plaintiffs*  land, 
or  to  cause  them  damage.  Is  not  a  gronnd  for 
annulling  the  act  of  the  board  of  superrisors, 
and  cannot  be  conaldcTed  in  this  proceeding. 
If  the  board  of  supervisors  had  the  authority 
to  pass  the  order,  and  the  platntlffiti  have  sus- 
tained any  legal  damage  by  reason  thereof, 
they  must  se^  relief  in  a  direct  proceeding 
therefor.  Neitter  Is  tt  competent  for  the 
plaintiffs  In  this  proeeedli^  to  tevlew  the 
decision  of  the  board  «f  supervisors  Oat  the 
pvbllc  interest  and  eoBvenieoce  reqnlpe  that 
the  streets  be  closed.  The  legislature  has. 
by  the  statnte  rsfespsd  te^  eonferred  upon 
that  body  the  power  to  open  and  dose 
streets,  "whenever  the  public  interest  or  con- 
venience may  require,"  and  the  determhia- 
tion  of  this  question  by  that  body  Is  not  open 
tar  revtew  by  ttie  csnrts.   Tbe  Jndcment  Is 

We  coneor:  GABOlTmi^. ;  VAN  SUDBT. 

J. 


BAILBT  T.  SCARKBT  STREET  CABLE  BT 

CO.    (No.  16.0(W.)' 
(Supreme  Oonrt  of  California.    Dee.  10.  1SS6.} 
Ssbsbt-Railitat  Aootobut  —  Utawomtttm—Cem- 

TSIBDTOKT  NBOUOSNOB— 'EVXDBXCS. 

1.  Where  plaintiff  was  standing  between 
street-railway  tiaclcs.  awaiting  an  approaching 
car,  and,  witnont  looking,  stHMped  faaoKward  up- 
on tbe  other  traek,  witala  10  or  15  feet  of  a 
car  going  in  thb  opporite  dlreetisB,  she  wu 
guilty  of  coutributozy  negligenee^  as  a  matttt 
of  law. 


1  Rehearing  den^,.^^^  by  GoOglC 
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2.  Plaintiff  havtaf  beeo  woB-tS  oontri^ 
ntotT  negrllcenee  st^ipdag  npon  a  vtreet-ear 
track,  defendanfi  ■ervanf  were  not  gailtr  of 
each  wlllfol  nei^gcwM  am  eatttlad  ndaiotifl  to 
recover  notwhttHtapri \ ay  her  own  oootribatory 
negltfrence,  wheie  an  attempt  was  made  In 
Rood  faith  to  stop  {he  car,  and  the  car  was 
stopped  withfai  one  foot  of  the  point  of  ec^i* 
ainn  wHh  plaintiff. 

Gommta^onen'  dectsloD.  Department  1. 
Appeal  from  snperior  court:,  city  and  connty 
of  San  Francisco;  John  Hnnt,  Jndge. 

Action  by  Sarah  A  Bailey  against  the  Mar^ 
ket  Street  Gable  Railway  Company  for  per- 
eonal  injuries.  Prom  an  order  granting  a 
new  trial.  detaMlant  aikpeals.  Reversed. 

Frank  Sbay  and  Gea  W.  Baker,  fbr  appdr 
lant.   O.  If.  Jennlnsa,  for  respondent 

SBABLS,  0.  This  Is  an  appeal  by  the  de- 
fendant from  an  order  of  the  court  granting 
a  new  trial.  The  action  is  brought  to  re- 
cover damages  for  personal  injuries  receiTed 
by  plaintitC  by  coming  in  contact  with  a 
moving  cable  car  npon  tbe  Market  street 
cable  road  of  the  defendant  At  the  trial 
In  tbe  court  b^ow  the  court  granted  a  non- 
suit upcm  motion  of  the  defendant,  and  the 
propriety  of  this  action  was  tbe  question  in- 
Tolved  In  the  motion  for  a  new  trIaL 

The  plaintiff,  a  woman  at  tbe  age  of  66 
years,  in  tbe  possession  of  all  her  natural  fac- 
ulties, but  apparently  unfamiliar  with  cable 
cars,  being  at  the  Buss  Bouse,  In  San  Fran- 
cisco, was  Invited  on  13ie  afternoon  of  July 
19,  189%  by  her  friend  Dc  George  L.  Bitch, 
to  take  a  rida  npon  the  Castro  street  cars. 
Pursuant  to  this  invitation  the  plaintiff.  In 
company  with  the  doctor,  proceeded  to  Mar- 
ket street  up  the  northw^  side  of  tbat  street 
to  or  near  a  crossing  which  crosses  the  street 
at  right  angles  from  tiie  northerly  oitrance 
of  tbe  Palace  HoteL  Plaintiff  desired  to  ride 
npon  the  outside.  A  west-bound  Castra 
street  cable  car  of  defendant  was  approach- 
ing, and  as  the  seats  thereof  on  the  nortfaerly 
tfde  seemed  occupied,  while  the  front  seat 
on  the  southerly  side  was  vacant  they  cross- 
ed over  the  north  track,  upon  which  their 
car  ms  approat^ti^,  and  stood  In  tbe  space 
between  the  two  tracks,  to  do  which  there 
WHS  snflicient  room.  I^aintlff's  escort  faced 
the  east  <uid  signaled  the  Outro  street  car 
to  stop,  which  It  did.  FliUntiff,  In  tbe  mean* 
time,  Intent  npon  ttts  appioaehlng  west-bonnd 
ear,  failed  to  see  an  east-bound  car  upon  the 
other  or  souAera  tnA,  and  unconsciously, 
and  wtthont  looking,  stepped  back  upon  that 
tracl^  and  was  struck  by  an  east-bound  street 
cable  car, 'knocked  down,  and  severely  In- 
jured. 

Tbat  plaintiff  was  guilty  of  ne^igmce  In 
stqiplng  backward  upon  the  track  without 
nolldng  an  approaching  car  npon  tiiat  track, 
flome  10  feet  distant,  and  in  plain  view,  must 
we  think,  be  conceded.  Whether  It  was  such 
contributory  n^ligence  as  In  law  will  pre- 
clude a  recovery,  and  whether  It  warranted 
a  nonsuit  we  wHl  consider  bter.  Tbe  ques- 


tion arisen  was  the  defendant  guttty  oC  aoek 
negUgenoe>  threngh  the  fallwe  ot  U*  ser^ 
ants  to  stop  tbe  car  which  produced  tbe  in- 
jury, as  to  render  it  liable;  or,  ratber,  was- 
tbe  evidence  of  defendant's  negligence  au<^ 
tliat  tbe  question  ought  to  have  been  submit- 
ted to  tbe  Jury  for  its  determination?  When 
plaintiff  stepped  upon  tbe  track  of  the  ap- 
proaching car,  and  stood  with  her  back  to  it, 
as  the  evidence  shows  her  to  have  dooe^  and 
apparently  unconscious  of  danger,  and  tbe 
servants  of  defendant  In  charge  of  such  car 
saw  her,  and  t>ecame  aware  of  her  danger, 
as  Is  shown  to  have  been  the  case  by  their 
warning  cries  to  her.  It  became  and  was  their 
duty  to  ex^clse  all  roasonable  care  to  pro- 
tect her  from  iiijui7.  Defendant's  cars  on 
tbe  Market  street  system  are  provided  with 
two  brakes,— one  a  wooden  sho^  wUch  is 
pressed  upon  the  track  by  a  foot  lever,  and 
the  other  is  operated  by  a  hand  lever,  and 
acts  upon  the  wheels  of  tlie  car.  H.  Stew- 
art a  witness  for  plaintiff,  was  grlpman  up- 
on the  west-bound  Castro  car,  upon  which 
plaintiff  was  about  to  take  passage.  His  op- 
portunity  for  observation  seems  to  have  been 
good.  He  saw  plaintiff  step  upon  the  south 
track,  and  Judged  the  east-bound  car  was 
from  10  to  15  feet  away,  and  not  running  at 
over  half  speed,— "not  that,  I  think;  aboot 
one-quarter,  I  shoidd  think."  In  answer  to  - 
a  question  by  the  court  he  said:  "I  cannot 
measure  exactly  how  tar  the  front  of  tlie 
dummy  was  from  plaintiff  when  she  stepped 
upon  the  track.  I  Judge  about  ten  feet,  may- 
be. I  cannot  say  exactly."  "nie  maximum 
speed  of  the  Market  street  cable  cars  is  eight 
mlleB  an  hour.  Hence,  If  the  car  was  mov- 
ing at  half  speed.  It  moved  four  miles  per 
hour,  and,  if  at  one-quarter  siteed,  at  the 
rate  of  two  miles  per  hour.  The  grip  and. 
brakes  of  the  car  doing  the  Injury  were  manr- 
aged  by  a  "student";  that  Is,  by  a  man  who- 
was,  and  for  eight  days  had  been,  learning 
the  busInesB.  Behind  him  stood  his  Instnict- 
or,  an  experienced  gripman,  who  dlrectett 
and  aided  him  when  deemed  necessary.  The 
brakes  wrae  applied  and  tbe  car  was  stopped 
Just  as  it  struck  the  plabitlff.  **tt  did  not 
run  much  over  a  foot  after  it  strode  her.*^ 
This  witness  was  of  opinion  that  at  tbat 
point  and  at  the  given  rate  of  qwed  of  the 
car,  16  feet  was  as  shcnt  a  distance  as  a  car 
could  be  reasonably  wbypp^  in.  He  added: 
'They  did  stt^  ttils  car,  at  the  speed  at  wtaicb> 
It  was  going,  within  one  or  two  ftet  after- 
It  struck  plaintiflL  I  don't  know  whettier 
tb^  could  have  stopped  It  within  that  spacft 
Jnst  before  It  stmck  her  or  not  If  ^ey  bad 
time,  and  knew  that  she  would  step  back- 
ward  on  tbe  track.  I  suppose  ttiey  could." 
Another  witness  for  plaintiff,  Tliomas  Mora^. 
a  gripman  of  nine  years'  experience,  seveik 
years  of  which  was  spent  on  tbte  Market 
street  system,  thought  tbat  a  car  going  east 
at  fun  speed  in  front  of  the  Palace  Hotd,. 
under  favorable  circumstances,  could  be  atei^ 
ped  In  4  or  5  feet  and,  when  at  halt  apeed* 
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In  ibont  9  feet  Still  another  witness,  m 
Cripman  formerly  employed  on  Uarket  street, 
testified  that  on  a  dry  tnck,  and-car  in  peiv 
feet  order,  he  had  stopped  a  car  going  east 
In  ftY>nt  of  tiie  Palace  Hotel  In  6  feet;  at 
other  times  It  takes  10  to  16  feet,  depending 
upon  the  track.  This  was  when  running  at 
full  ^ed.  At  half  weed,  conld  stop  In  6 
feet  He  tbougbt  it  would  take  a  second 
«r  more  to  let  the  grip  off  and  put  on -the 
brake.  The  foregoing  Is  believed  to  contain 
a  fair  statement  of  the  substance  of  the  evi- 
dence upon  the  points  of  n^llgence.  The 
experts  speak  either  from  memory  or  from 
their  judgment  and  do  not  profess  to  be 
mathematically  correct  That  they  are  not 
precisely  correct  Is  apparent  when  we  re- 
alize that  a  car,  In  running  8  miles  to  the 
hour,  covers  11^1/25  feet  per  second,  and,  If 
it  takes  one  second  to  throw  off  the  grip  and 
apply  the  brakes,  that  distance  must  be  trav- 
ersed before  they  act  in  checking  the  momen- 
tum of  the  car.  Ihe  fact  probably  Is  that  a 
prudent  gripman,  upon  seeing,  say,  a  vehicle 
upon  his  track,  while  he  expects  It  to  leave 
his  course,  yet  handles  his  brakes,  as  a  mat- 
ter of  precaution,  and  almost  Imperceptibly 
loosens  his  grip  and  slows  down.  If  the  ob- 
struction does  not  vacate  the  track,  forewarn- 
ed and  forearmed,  he  stops  In  a  bri^  space, 
while,  if  the  same  obstacle  had  unexpectedly 
dropped  upon  the  track  a  car's  lengUk  away, 
a  collision  would  have  been  probable.  The 
record  shows  that  In  granting  a  nonsuit  the 
court  gave  the  following  reasons  for  Its  ac- 
tion :  '  'Conceding  that  the  grlpoian  might 
have  stopped  the  car  In  six  feet  that  the 
plaintiff  was  standing  only  ten  or  fifteen  feet 
away,  and  that  he  was  only  going  two  miles 
an  hour;  assuming  all  that,  stIU  the  plaintiff 
did  not  exercise  ordinary  care  to  prevent  it 
Therefore  the  motion  for  nonsuit  Is  granted." 
The  solution  of  two  questions  Is  essential  to 
A  decision  of  the  case:  (1)  Was  the  plaintiff 
anility  of  such  contributory  negligence  as  In 
law  will  defeat  her  recovery?  (2)  If  the  first 
question  be  answered  in  tlK  affirmative,  then 
was  the  defendant  guilty  of  such  willful  and 
wanton  negligence  as  entitled  her  to  recover 
notwithstanding  her  own  contributory  negli- 
gence. 

Market  street  Is  an  open  public  street  of 
the  city  and  county  of  San  Francisco,  over 
which  vehicles  of  great  variety,  and  pedes- 
trians, are  accustomed  to  pass  and  repass  in 
great  numbers  and  at  all  times;  and  the 
vicinity  of  the  Palace  Hotel  is  one  of  its  most 
frequented  portions.  In  the  earlier  cases 
touching  the  relative  rights  of  street  cars, 
private  vehicles,  and  foot  passengers  upon 
the  public  streets,  a  great  diversity  of  opin- 
ion was  expressed.  Sometimes  it  was  held 
that  upon  that  portion  of  the  streets  covered 
by  the  tracks  their  righto  were  equal,  and 
that  drivers  of  ordinary  vehicles  might  with 
Impunity,  and  from  mere  convenience,  drive 
ncross  and  along  the  track  at  any  rate  of 
speed  they  cboae,  while  In  other  cases  it  was 


hdd  Hiat  ttw  rii^t  of  way  of  the  Btreet  car 
was  iKaedcaUy  exclusive,  and  that  any  use 
of  the  tracks,  not  actually  necessary  or  for 
the  purpose  of  a  cnwsliig,  was  a  trespass,  and. 
In  case  of  a  colUsion,  waa  saeh  negligeice  on 
the  part  of  a  private  drivto  as  would  absolve 
the  streetcar  company  from  llabllitr  tor  the 
conaequenca  ot  a  resulting  acddeat,  nnlefls 
It  was  attributable  to  malice  ot  sheer  t&A.- 
lessness.  Out  of  this  medley  of  decisions  the 
courts,  profiting  time  and  experience,  and 
In  some  Instances  aided  by  leglalation,  have 
gradually  evolved  the  theory:  (1)  That  the 
street  car  has,  and  from  the  necessities  of  the 
case  must  have,  a  right  of  vray  upon  that  por- 
tion of  tile  street  upon  which  alone  tt  can 
travd,  and  whitdi  It  cannot  leave,  paramount 
to  that  of  persons  and  ordbiary  Tehldes.  p 
That  this  superior  tight  is  not  exclusive,  and 
does  not  prevent  othm  tnnn  driving  or  pass- 
ing across  or  along  Its  tracks  at  any  place  or 
time,  when  by  so  dMng  It  wfU  not  mattfially 
Interfere  with  the  progress  of  its  cars.  In 
other  words,  the  better  right  Is  not  an  ex- 
clusive right  snd  can  tmly  be  enftneed 
against  those  who  needlessly  impose  obstacles 
to  its  tree  and  anrestricted  exert^se^  Shet 
V.  Railroad  Go.,  44  GaL  414;  Railway  Co.  t 
Ingraham,  131  HL  699^  25  N.  B.  a^iO;  Rood 
V.  Railway  Co.,  8  HI.  App.  S17;  Bootii,  St 
Ry.  Law,  i  803,  and  cases  there  cited.  In  the 
case  of  ordinary  steam  railroads,  the  coA- 
penies  are  usually  the  exclusive  owners  ot 
their  righto  of  way,  and  have,  except  at 
crossings,  the  exclusive  right  to  the  use  ot 
their  tracks  at  all  times  and  places.  He  who 
without  permission,  express  or  Implied,  In< 
trades  thereon.  Is  a  trespasser,  to  whom  they 
owe  no  duty  beyond  refraining  from  doing 
him  a  willful  Injury.  Not  so  with  the  cltizoi 
who  enters  upon  the  track  of  a  street  railway. 
These  last  are  used  In  common  by  their  cars 
and  the  traveling  public.  The  mere  fact  that 
an  Individual  Is  upon  a  street-car  track  In  the 
heart  of  a  city,  where  men  are  wont  to  come 
and  go,  in  itoelf,  and  divested  of  all  other  cir- 
cumstances, raises  no  {resumption  of  law, 
and  is  not  even  evidence  of  negligence^  It 
Is  the  time,  place,  and  surrounding  circum- 
stances which  afFord  the  evidence  of  n^U- 
gence  In  the  case  of  footmen  upon  the  track. 
The  common  use  Is  necessary  In  cities.  True, 
the  railway  companies  have  certain  superior 
rights.  Tbeir  cars  have  the  right  of  way,  and 
it  Is  the  duty  of  the  citizen,  whether  on  foot 
or  In  vehicles,  to  give  unobstructed  passage 
to  the  cars.  This  resulte  from  two  reasons: 
(1)  That  the  car  cannot  tura  out  or  leave  tbe 
track,  while  tbe  vehicle  or  passenger  can.  <2) 
These  companies  are  chartered,  nominally  at 
least,  for  the  convenience  of  the  public.  Th«r 
duties  to  that  public  require  them  to  move 
with  regularity  and  with  all  reasonable  ce- 
lerity. Manifestly,  this  cannot  be  accom- 
plished If  they  must  pause  or  give  way  to 
every  foot  passenger  or  vehicle  whose  con- 
venience or  pleasure  may  prompt  an  obstruc' 
tlon  of  the  way.   The  lattw  can  cross  and 


Digitized  by  Google 


Gat) 


BAILEY  V.  MARKET  STREET  GABLE  BY.  CO. 


917 


pass  tiBewhere.  Tbe  former  cannot  Tbe  da- 
ties  of  tbe  car  companies  and  of  the  paUlc 
are  eadi  enbnnced  by  the  peculiar  oondltlons. 
VtbB  former  most  see  to  it  that  their  serr- 
ants  are  on  the  alert,  not  only  at  street 
crossings,  bnt  everywhere  upon  tbe  tracks, 
to  see  that  citizens  are  not  ran  down  and 
Injnred.  The  dtisen,  It  upon  tbe  track, 
mnst  leave  It  whea  tiie  car  approaches.  If 
atwnt  to  cross  it,  be  must  use  hts  sensra 
ct  Bight  and  bearing  before  stepping  on  the 
track,  to  ascertain  whether  a  car  is  aj>- 
proocblng,  and,  In  the  absenca  of  some  well- 
known  custom  or  regulation  at  crossings 
which  renders  such  a  precaution  on  bis  part 
unnecessary,  be  18  guilty  of  negligence  if 
be  falls  to  look  before  he  passes  upon  the 
track;  and  if  all  the  facts  plainly  and  in- 
evitably point  to  such  negligence,  leaving 
no  room  for  argument  or  doubt,  it  te  negli- 
gence in  law.  The  plaintiff  was  standlE« 
between  tbe  tracks,  with  ample  space  to 
Insure  her  safety.  With  an  ai>proachittg 
car  upon  tbe  other  track,  In  plain  view,  but 
10  to  15  feet  away,  and  without,  so  far  as 
appears,  any  circumstances  of  excitement 
to  render  her  unjudging,  and  without  look- 
ing, as  it  was  her  duty  to  do,  she  stepped 
tn  fnmt  of  the  approaching  car,  and  was  in- 
jured. This  was  contributory  negligence. 
If  It  was  not  negligence  in  law,  we  can  con- 
cave no  case  that  is,  short  of  a  willful  p^ 
formanco  of  tbe  same  or  a  similar  act.  Dav- 
enport V.  Railroad  Co.,  100  N.  Y.  632,  3  N. 
E.  305;  Kelly  v.  Hendrie,  26  Mlcb.  255; 
Scott  v.  Bailroad  Go.,  59  Hun,  466,  IS  N.  Y. 
Supp.  344;  Harnett  v.  Railroad,  49  N.  Y. 
Super.  Ct.  185;  Fenton  v.  Railroad  Oo.,  126 
N.  Y.  625,  26  N.  E.  967;  Buzby  V.  Traction 
Co.,  126  Pa.  St  569,  17  Atl.  896.  Booth  on 
Street-Railway  Law,  after  discussing  tbe 
doctrine  find  the  cases  touching  tbe  duty  of 
pereona  to  look  before  passing  upon  or  over 
the  tracks  of  street  railways,  at  section  316, 
uses  the  following  language:  "Although  tbe 
law  on  this  point  awaits  further  elucidation 
and  development  by  the  courts,  tbe  deci- 
sions thus  far  rendered,  both  In  the  United 
States  and  Canada,  tend  to  establish  the 
rule,  at  least  with  reference  to  electric  and 
cable  railways,  that  tbe  failure  to  look  or 
listen  before  attempting  to  cross,  where 
such  precautions  would  prevent  cfdlislon.  Is 
in  law  such  negligence  as  will  defeat  a  re- 
covery  In  an  action  for  damages  by  the  per- 
son so  injured."  That  the  n^ligence  of 
plaintiff  directly  contributed  to.  and  was 
the  proximate  cause  of,  her  injury,  la  too 
plain  to  call  for  discussion. 

Upon  the  proposition  as  to  the  defend- 
ant's having  bem  guilty  of  willful  negli- 
gence, It  Is  only  necessary  to  say  that  the 
evidence  shows  that  the  servants  of  defend- 
ant tried  In  good  faith  to  stop  the  car,  and 
did  stop  it  within  one  foot  of  the  point  of 
colUiEdMi  with  plaintiff.  We  are  of  opinion 
the  motion  for  a  nonsuit  was  properly  grant- 
ed, and  as  the  question  presented  was  one 


of  law.  and  not  (me  In  which  the  court  be- 
low was  clothed  wiUi  a  discretion  which  we 
are  called  upon  to  treat  with  latitude,  we 
think  the  order  granting  a  new  trtal  waft 
erroneous.  It  Is  said  that  the  motion  for  a 
new  trial  was  granted  upon  tbe  autiiority  of 
Esrey  v.  Southern  Fac.  Ca,  lOS  CaL  541.  87 
Pac.  600,  and  Oroas  t.  Railway  Oa,  102  CaL 
313,  36  Pac.  6T3r-case8  which  were  reported 
subsequently  to  the  ncmsnlt  herein.  We  fall 
to  recognize  in  those  cases  any  conflict  with 
the  the<»7  upon  which  the  nonsuit  was. 
granted.  In  Esrey  v.  Southern  Pac.  Co.  the 
plaintiff  was  clearly  guilty  of  contributory 
negligence,  in  placing  herself  in  a  dang^ns 
pwition  between  tbe  track  of  defendant  and 
a  platf<n>m  five  feet  high.  With  full  knowl- 
edge at  her  perilous  situation,  defendant's 
train  was  backed  down  in  part  past  her,  aa 
additional  and  wider  car  attached,  and  the 
train  signaled  to  go  forward,  which  it  did, 
crushing  her  against  the  platform;  ami 
when,  thus  crushed,  she  had  fallen  to  tbe 
ground,  the  servant  of  defendant  asain  sig- 
naled the  train  to  go  abea^  AU  the  (Ar- 
cumstances  showed  such  wanton  reckless- 
ness on  the  part  of  defendanrs  servants, 
such  an  utter  disregard  of  the  safety  and- 
Hfe  of  the  plaintiff,  as  to  constitute  will- 
ful and  wanton  Injury,  which  entitied  a 
party  Injured  to  recover  notwithstanding  bis 
own  previous  contributory  negligence.  Gross 
V.  Railway  Co.,  102  Cal.  313,  36  Pac.  673. 
was  an  action  to  recover  damages  against  a 
street-railway  company.  It  appeared  that 
plaintiff,  a  teamster,  was  engaged  In  hauling 
a  heavy  load  of  lumber  down  a  steep  grade 
on  California  street,  and  had  secured  hia 
wheel  with  a  lock  chain,  which  broke;  andv 
without  fixing  It  idalntiff  drove  on  zigzag- 
ging down  the  hill,  walking  beside  the  wa- 
gon, when  defendant's  car  came  down  the 
hill,  struck  tbe  hind  wheel  of  plaintiff's 
wagon,  swung  It  around,  and  squeezed  plain- 
tiff between  bis  wagon  and  the  dummy,  to 
his  injmry.  It  was  Insisted  by  appellant  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  a  nonsuit  should  have  beem 
granted  In  the  court  below,  (1)  In  continu- 
ing down  the  steep  grade  with  a  heavy  load- 
after  his  lock  chain  broke;  and  (2)  that 
plaintiff  had  placed  himself  upon  defendant's 
car  track  without  first  looking  to  see  If  a  car 
was  coming  upon  him.  This  court  held  that 
the  nonsuit  was  properly  denied,  and,  among 
other  things,  said,  "It  cannot  be  said  it  was 
negligence  in  law  to  attempt  to  descend  the 
bill  without  a  lock  chain."  The  propriety  of 
this  conclusion  becomes  apparent  when  wo- 
refiect  that  It  depended  upon  the  strengtli 
of  the  team,  the  weight  of  the  load,  and  the- 
angle  of  the  grade,— factors  upon  which  no 
court  could  base  a  conclusion  of  law,  but 
which  presented  a  compound  question  of 
law  and  fact  to  be  presented  to  the  Jury  un- 
der proper  instructions.  This,  again,  was 
supplemented  with  evidence  that  the  team 
could  and  did  safely  convey  the  load  down 
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^ttie  hlU,  Attar  tbe  coIUstcm,  without  a  lock 
■chain.  It  further  appeared  that  plaintiff 
«oiild  Bee  the  track  of  defendant  for  100  feet, 
and  It  was  tinobBtmcted,  etc.  The  case  Is 
not  analogous  to  the  one  at  bar.  Soe  Beach, 
<ibntiib.  Neg.  5  452,  where,  after  dlBcnsslng 
iSie  mle  requiring  one  who  eroeaes  a  railroad 
track  to  be  on  his  guard,  etc.,  It  Is  said: 
■"But,  as  the  law  now  stands,  the  standard 
Is  fixed.  One  most  look  up  and  down  tbe 
tntck.  Anything  short  of  that  Is  negli- 
gence." Hager  t.  Southern  Pac.  Co.,  98  Cat 
310,  33  Pac.  119.  We  recommend  that  the 
<jrder  granting  a  new  trial  be  rerersed,  and 
that  tbe  court  below  be  directed  to  enter 
judgment  tn  faror  of  defendant  i^on  tbe  or- 
-  ^r  granting  a  nonsntt 

"We  eoncar:  HATNB8,  C;  BRITT,  O. 

PER  CDRTAH.  For  tbe  reasons  given  In 
^tbe  foregoing  opinion,  the  order  granting  a 
:aew  trial  is  rerersed,  and  the  court  below 
^cUrected  to  enter  Judgment  In  feTor  of  de- 
:9ndant  upon  the  order  granting  a  nonsuit. 


GILETTI  T.  SARACOO.    (No.  15.900.) 
ySopreme  Court  of  Oftllfomla.    Dec.  18, 1S85.) 

TatAi.— Fun>iNQS  of  Codrt— Neobssitt  fok. 
A  failure  to  find  on  some  issue  a  finding 
vn  which  would  InTalidate  a  judgment  fnllr 
«uppoited  Iqr  tbe  findings  made,  la  not  nound 
•Ha  rsTersal,  nnleas  it  is  shown  that  evidence 
was  submitted  iu  relation  to  such  Issue. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Fnnclsco;  James  IL 
'3Prout,  Judg& 

Action  by  Secondo  OUettl  against  Oario 
^racco.  Tbere  was  a  judgment  for  platn- 
.  tur,  and  defendaat  appeals.  Afflnoed. 

Henry  E.  Hlghlon,  for  appelant.  Francis 
.  A.  Roaal,  for  respondent. 

McFARLAND,  J.  TWs  Is  an  appeal  by  de- 
'Tendant  upon  tbe  judgment  roll  alone  from 
a  judgment  tn  flivor  of  plaintiff.  The  action 
was  upon  three  certain  written  oblfgattons 
In  the  natme  of  promissory  notes  for  the  jjay- 
juent  of  money,  made  by  appelant  to  re* 
spondent,  payable  to  the  latter  on  demand, 
^d  delivered  to  him  by  appellant.  In  the 
Answer  the  execrrtion  by  appellant  of  the  said 
■crtSHgations  Is  not  denied,  but  it  is  aTerred 
tliat  as  to  one  of  the  obligations  appellant  was, 
by  agreement,  not  to  be  obliged  to  pay  the 
aame  until  fae  "should  be  able  to  pay  the 
.-same,"  and  that  it  Is  not  due,  although  he 
■does  not  deny  that  he  Is  able  to  pay  It 
As  to  another  of  the  obligations.  It  Is  aver- 
red that  respondent  could  have  recovered  the 
amomit  of  it  from  one  Vandagna,  who  signed 
It  jointly  with  appellant,  but  that  respondent 
never  demanded  payment  of  said  Vandagna; 
that  appellant  has  no  knowledge  of  said  otfll- 
gutlon;  "and  that.  If  defendant's  name  Is 
signed  to  add  note,  he  never  recelTed  any 


consideration  therefor,  and  denies  the  same, 
or  any  part  hereof."  As  to  the  tblzd  obliga- 
tion it  is  aTerred  that  tt  "was  given  with  the 
understanding  that  Oloranni  Vandsgn*  wu 
the  person  who  had  to  pay  said  note,"  that 
he  was  able  to  pay  It,  and  that  respondent 
had  not  demanded  payment  of  said  Ysndag- 
na.  Tbere  Is  also  a  general  denial  tbat  tbe 
oMlgtttfons  were  due  er  payable  from  afpd- 
tant  to  respondent  And  the  only  point  made 
for  a  reversal  Is  Ibat  tbe  court  did  not  find 
upon  these  averments  in  tbe  answer.  Tbe 
court  found  tbat  each  of  these  obllgatlona- 
caHed  by  court  and  connsel  **promi88Dcy , 
notes"— was  executed  by  appellant  to  re- 
spondent, and  delivered  te  btan  on  the  re- 
spective days  aDeged  In  tbe  complaint;  that 
tbey  were  executed  in  conslderatloii  a  cer- 
tain named  sum  of  money.  United  States  goM 
coin,  'loaned  by  ptetetlff  to  defendairt  at 
the  respective  datee  tbereor*;  and  **tliat  do 
part  of  the  principal  or  Interest  doe  od  ssM 
prtnnlSBory  notes  has  ever  been  paid,  bnt  Oat 
the  irtiole  thereof  remains  now  due,  owing 
and  unpaid.**  Assuming  that  these  matten 
set  up  In  the  answer  conetitiite  a  defense  at 
aU,  then,  tf  they  were  not  affirmative  mattn, 
but  merely  denials,  as  counsel  for  appellant 
seems  to  regard  them  In  his  final  brief,  tbey 
are  fully  covered  by  tbe  findings.  Bat,  under 
any  view  ot  tbefr  character,  as  appellant  ia- 
troduced  no  evidence  to  support  tb«n,  and 
as  the  findli^  are  sufiMent  to  stqiport  tbe 
Judgmott,  no  finding  in  rctetlon  to  them  was 
necessary;  for  "a  fatlnre  to  find  upon  some 
Issue,  a  finding  upOD  whlcb  would  merely 
have  the  effect  of  inv^ldattng  a  Judgment 
fully  supported  by  the  findings  made,  will  not 
be  held  ground  for  reversal,  tmlees  It  Is  shown 
by  statement  or  bOl  of  exceptions  tbat  evi- 
dence was  submitted  in  relation  to  such  Is- 
sue.** HImmelmsin  v.  Henry.  84  Cat.  10^  3 
Pac.  109a   The  judgment  la  affirmed. 

We  CDBCor:  HENSHAAV.J.; 


OAVAUiARO  V.  TEXAS  *  P.  BY.  Oa 
(Ko.  15^) 

(Sapreme  Oonrt  of  Oafifemla.    Dec.  10,  iSB5.) 

CaBRIERS— MlSDELlVIRT  Ot  FBSroHT  —  Lt ABILITT 

or  ConNBCTiNO  Linsb— Nerncs  vo  Oo»- 
siosaa— Fnmeii  ScAinmB. 

1.  Where  goods  consigned  en  oomsalarion 

are  received  by  a  railroad  company  to  be  car- 
ried beyond  itft  own  ronte,  under  an  agreement 
between  the  comiecting  companies  by  whidi 
each  company  is  eutltlea  to  a  proportioa  of  tbr 
freislit,  tbe  company  which  cames  the  go«»Iii 
to  their  destination  is  liable  to  the  consignor  for 
a  delivery  to  a  person  not  authorised  to  receire 
them. 

2.  aiv.  Code.  {  2120,  provides  that  a  car- 
rier may  reduct  bis  liability  to  tbat  of  a  ware- 
housemaa  as  to  goods  which  have  arrived  at 
the  place  of  consignment  by  fciving  notice  to  the 
consignee  of  the  arrivaL  Held,  that  a  notice 
served  at  the  building  in  which  the  vaaSgoee 
does  business,  on  a  person  other  than  the  cdd- 
si^uee,  does  not  affect  tbs  carrier^  Bal^tt}, 
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ttaooffh  the  peraoa  who  nerved  the  notice  rep- 
resented that  he  was  the  oonaigDee. 

8.  It  win  be  presumed  that  the  Btatnteii  of 
mnotber  state  are  tlie  same  aa  tboee  of  the  for- 
mer Btat& 

4.  An  exception  to  "each,  evary,  and  all  the 
hutmctioDB  given  hj  the  court  of  its  own  mo- 
tion" Is  not  Bufficientlr  specific  to  warrant  the 
teriew  of  sach  instmctions. 

Sl  Under  St  1877-78,  p.  949,  pcovidios  that 
mn  indorsetoent  of  a  negotiable  warehouBe  re- 
ceipt operates  as  a  trsnHfer  of  the  proiiertT'  rep- 
lesented  thereby,  a  carrier  whose  UabilKT  has 
bem  teteed  to  thatof  awaschoiiaenian,  whode- 
Uvers  jpDods  to  a  person  other  than  the  consiguee 
on  an  unindoraea  bill  of  lading,  Is  liable  for  the 
value  of  the  goods. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court.  Santa  Qnra 
county;  W.  O.  Lorlgan,  Judge. 

Action  hy  L.  S.  CaTallaro  against  the  Tex- 
as &  Paciac  Ran  way  Company  for  damages 
for  failure  to  deliver  goods  to  the  conslguea 
Judgment  was  rendered  for  plalotlfF,  and  de- 
fendant appeals.  Affirmed. 

H.  T.  MMdirase,  fior  appeflaA  W.  P. 
Tanre,  lor  icqiNadeaL 

SBARIf,  O.  This  la  an  apjpeal  from  a 
flaal  Judgment  In  fiivor  ot  jriaiatUC  for 
^(6.96  and  cost*,  and  from  an  order  denying 
«  motion  of  defMutaat  for  a  new  trial.  De- 
fendant is  a  milraad  ctnrporatlon  organized 
«nd  exteting  nndNr  and  by  virtue  of  ttae  laws 
«f  tba  United  Stateiw  and  is  a  common  cap- 
iler  ot  ^Ight  and  poBsengers.from  El  Paso, 
In  tbe  Btat«  of  Texas,  ^  the  way  of  Pt 
Worth,  to  New  Orleana,  In  tbe  state  of  Loi^ 
iana.  Plaintiff  la  a  citizen  and  resident  of 
tbe  state  of  California.  On  tbe  21th  day  of 
October,  iSOi,  the  plaintiff  shipped  from  Oak- 
land, CaL,  40  terras  of  white  wine,  hr  the 
Atiantlc  Jk  Paelflc  Railroad  Company,  and 
on  tbe  25th  day  of  October  be  shlppedi  from 
San  ioBb,  CaL,  by  the  sama  aompany,  41 
tMTT^  of  red  wtne,  aU  conalgiud.  to  "T.  Lo 
Seceo,  New  Orleans,  La.,"  for  which  two 
sbipments  phdntlff  reeelTed  fren  tbe  saU 
Atlantic  &  Padflc  Railroad  Oompany  aepa- 
rate  duplicate  bills  of  ladinc.  bs  tbe  wiMd 
form.  One  set  of  these  divUcate  bills  «f  lad- 
isig  waa  forwarded  by  the  plaiutiff  per  res- 
iatered  letters  addressed,  "V.IiO  Secoo,29  Hob- 
pUal  Street,  New  Orleans";  and  UnUed 
States  registered  return  receipts  were  in  due 
time  returned  to  him  at  Saa  JooQ^  QaL,  sign- 
ed, "V.  Lo  Seocoi,  J.  Lo  Seooo."  Tbe  goods 
were  forwarded,  under  some  regulations 
among  tbe  several  oompanies,  over  tbe  South- 
cm  Pacific  Coast  Une,  to  Mojave;  AtlantLe  & 
Pacific,  to  Albuquerque;  tbencc^  by  Atdil- 
Boa,  Topeka  &  Santa  W6,  to  Puccel;  by  Golf, 
Colorado  A.  Santa  F6,  to  Ft.  Worth;  and 
theoce,  by  the  Texas  &  Pacific,  tbe  d^endant 
bereln,  to  New  Orleans,  La.  There  was  evi- 
deoce  tonehlng  the  pn^rtlon  of  freiglit  re- 
ceived by  eacb  of  these  coonectlng  compa- 
nies, and  aa  to  their  traffic  association,  Tbe 
KoodB  were  received  by  tbe  defendant  at  Ft 
Worth,  and  diiH>ed  thence  to  New  Orleans, 
where  the  freight  was  collected  by  said  de- 


fendant, and  the  goods  deUvered.  There  la 
no  dispute  as  to  these  facts,  and  the  crucial 
question  Is,  were  they  deUvered  to  the  con- 
signee, and.  If  not,  was  tbe  defendant  guilty 
of  such  negligence  as  renders  it  liable  In 
damages  for  the  value  of  the  property? 

There  waa  testimony  tending  to  establish 
tbe  following  facts:  V.  Lo  Secco,  the  con- 
sigBee,  was,  and  for  many  years  bad  been,  a 
commission  merchant  In  New  Orleans,  whose 
principal  business  was  recelTlng  consign- 
ments of  ocaDgee  and  other  fruit,  which  he 
sold  on  c<nnmlsslon.  and  usually  at  public 
auction.  He  owned  the  poemises  at  29  Hos- 
pital street;  and  had  Us  office  In  the  rear  of 
the  building.  The  front  part  of  tbe  buiMlng 
was  occupied  by  D.  Lo  Seeco,  a  nephew  of  V. 
Lo  Secoo,  as  a  grocery  and  saloon.  T.  Lo 
Sacco  was  a  man  of  wealth  and  reputation, 
say,  €0  years  of  age,  6  feet  blgh,  weighli« 
from  200  to  ^  pouikte,  with  gray  hair.  D. 
Lo  Seoeo  waa  a  rather  small  man;  say, 
2S  to  SO  years  of  age,  with  Mack  hair,  ete 
V.  Le  Secoo  could  not  write,  and  never  order- 
ed the  wine  or  had  any  comnuinleatioa  with 
pialiUiff;  but  the  latter  knew  the  former  by 
r^raUtlon,  and  shipped  the  goods  to  blm.  to 
be  sold  on  commissioD  for  account  of  plain- 
tiff. One  consignment  ranched  New  Orieans 
November  0,  1892,  and  was  deUvered  NoTem- 
bar  25,  1892.  Tbe  other  arrived  November 
4,  18^  and  was  delivered  December  6,  1802. 
When  the  first  constgwuent  reached  Its  dea- 
ttnation,  defendant  sent  Its  messenger  to  29 
Hospttal  street,  to  notify  tbe  consignee;  and, 
bk  answer  to  inderrogatories,  a  man  whom  the 
messenger  describee,  and  wIki  was  doubtless 
D.  Lo  Seoeo,  professed  to  be  such  consignee, 
and.  In  the  name  ef  V.  Lo  Secco,  signed  an 
acknowledgment  of  notice  of  tbe  arrival  ot 
tbe  oonalganMat.  The  some  thing  was  re- 
peated in  the  same  manner  upon  the  arrival 
of  tbe  second  censlgnmeat  A  man  answer- 
ing to  tbe  description  of  D.  Lo  Seco>,  and  wA 
answerlag  to  tbe  description  of  V.  Lo  Secoo, 
called  at  th»  office  of  defendant  with  one- 
of  the  bUla  of  lading  November  25th,  claim- 
ed to  be  the  ewaignee,  paid  the  freight,  re- 
ceipted for  tbe  goods  la  tbe  name  of  V. 
Lo  Seeco,  and  took,  them  away.  The  same 
thing  waa  repeated  with  tbe  other  consign- 
uent  December  6tb,  except  that  the  bill  of 
lading  was  not  pres^itod  to  defendant  There 
was  evidence  that  the  signature  *'V.  Lo  Sec- 
etf '  waa  la  the  handwriting  of  D.  Lo  Secco.  D. 
Lo  Beceo  disappeared  £roa  New  Orleans 
ooen  after  this  trensactloa,  and  has  never 
returned.  The  cooalgnea,  V.  Lo  Secco,  knew 
noticing  whatever  of  the  shipments  to  him; 
never  received  the  bills  of  ladii^,  or  any 
notice  of  tbe  Miipmeitt;  and  apiiears  to  have 
had  DO  knowledge  whatever  of  the  transac- 
tion until  aft«r  the  goods  dls^peared.  Tbe 
witnesses  for  the  defense  spoke  of  knowing 
one  V.  Lo  Secco  In  connection  with  the  ship- 
ment and  delivery  of  the  wine,  but  In  every 
instance  In  descrlbiuf^  blm  they  gare  a  de- 
scription of  D.  liO  Secco,  and  sot  one  apply- 
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tag  to  V.  Lo  Secco.  The  evidence  la  deariy 
to  the  effect  that  D.  Lo  Secco  personated  the 
consignee  of  the  goods,  V.  Lo  Secco?  receiv- 
ed, receipted  for,  and  paid  the  freight  th«e- 
on;  and  tJxeD  disappeared.  The  evidence  was 
amply  sufBcient  on  the  head  Indicated  to 
warrant  the  Jnry  in  finding  a  verdict  tn  tar 
vor  of  plaintiff. 

A  number  of  contentions  of  appellant, 
without  taking  them  up  seriatim,  may  be 
answered  In  this  wise:  It  is  established  law 
of  England:  (1)  That,  when  the  carrier  ac- 
cepts for  carriage  goods  directed  to  a  des- 
tination beyond  Its  own  route,  it  assumes 
by  the  very  act  of  acceptance,  in  the  absence 
of  any  express  contract  on  the  subject,  the 
obligation  to  transport  them  to  the  place  to 
which  they  may  be  directed.  This  was  first 
decided  In  what  is  known  as  the  "Mns- 
champ  Case"  (Muscliamp  v.  Railway  Co., 
8  Mees.  &  W.  421),  and  has  been  ever  since 
steadily  adhered  to.  As  an  apparent 
corollary  of  the  first  proposition,  the  English 
courts  have  also  held  that  In  all  cases  in- 
cluded therein  the  first  carrier  becomes  ex- 
clusively responsible  for  the  carriage  and 
safety  of  the  goods  to  their  destination,  and, 
no  matter  by  whom  Injured  or  lost,  the  first 
carrier  alone  can  be  sued  by  the  aggrieved 
party,  and  any  attempt  to  bold  the  subse- 
quent or  connecting  carrier  liable  must,  not- 
withstanding the  loss  may  have  occurred 
through  Its  negligence,  fall  for  want  of  priv- 
ity of  contract  between  such  carrier  and 
the  injured  party.   Hutch.  Carr.  SS  146,  147. 

Upon  the  first  of  the  foregoing  proposi- 
tions the  American  courts  are  divided.  The 
majority  of  them,  however,  hold  against  the 
English  doctrine,  as  unjust  to  the  carrier, 
and  as  unnecessary  upon  grounds  of  public 
policy,  and  assert  the  true  mie  to  be  that  tn 
the  absence  of  any  contract,  except  such  as 
Is  Implied  from  the  acceptance  of  the  goods 
tor  carriage,  the  obligation  of  the  carrier  ex- 
tends only  to  the  end  of  his  route,  and  a 
proper  delivery  there  to  the  next  succeeding 
carrier  to  further  or  complete  the  carriage; 
and.  In  order  to  be  bound  further,  a  positive 
agreement,  either  express  or  Implied,  Is  nec- 
essary. And  this  is  called  the  "American 
rule."  Bntch.  Carr,  S  149,  and  cases  cited. 
Upon  the  second  proposition  the  courts  of 
the  United  States,  both  federal  and  state, 
are  believed  to  be,  with  a  single  exception, 
a  unit  Is  holding  that,  either  with  or  with- 
out a  contract  under  which  the  first  carrier 
becomes  liable  for  loss  or  Injury  to  goods 
until  they  reach  their  destination,  the  own- 
er may  seek  redress  from  any  Intermediate 
carrier  who  Is  in  fanit  The  exception  al- 
luded to  is  the  state  of  Georgia,  and  in  that 
state  the  English  rule  Is  now  mainly  abro- 
gated by  statute.  The  theory  upon  which 
the  connecting  carrier  is  held  liable  for  his 
own  default  or  misfeasance  to  the  owner 
la  based  upon  the  ground  that  the  receiving 
carrier  is  the  agent  of  the  owner  to  forward 
and  deliver  to  the  next  succeeding  or  con- 


I  nectlng  carrier,  who,  in  turn,  becomes  the 
agent  of  the  principal,  and  not  the  sabagent 
of  the  first  agent,  and  hence  liable.  What- 
ever may  be  the  b&aia  of  the  doctrloe,  it  Is 
one  of  well-nigh  universal  application  ta  this 
country;  and  as  Is  said  by  Hutchinson,  at 
section  150:  "The  rule  which  allows  the 
action  against  the  carrier  in  fault,  as  well 
as  against  the  one  who  is  primarily  responsl' 
ble,  certainly  commends  Itself  upon  grouods 
of  both  Justice  and  conveulrace,  and,  with 
the  above  exception  [Georgia],  la  the  uni- 
versal law  of  this  country." 

The  complaint  In  this  case  avers,  among 
other  things,  the  delivery  of  the  property 
to  defendant  as  such  common  carrier,  and 
Its  receipt  upon  the  agreement  aforesaid 
(that  Is  to  say,  to  carry  the  same  to  New 
Orleans,  and  there  deliver  it  to  V.  Lo  Secco), 
and  Its  misdelivery,  whereby  It  was  lost  to 
plaintiff.  If  the  defendant,  as  a  common 
carrier  received  property  consigned  to  a 
person  in  New  Orieans  to  be  carried  over  Its 
road  terminating  In  that  city,  It  became  lia- 
ble to  the  owner  for  negligence  or  misfeas- 
ance In  doing  80,  under  Its  common-law  lia- 
bility, whether  there  was  an  express  con- 
tract or  only  such  agreement  as  the  law  Im- 
plies. In  Church  v.  Railroad  Co.  (Okl.)  2» 
Pac.  530,  relied  upon  by  appellant,  there 
was  no  allegation  In  the  complaint  that  the 
goods  were  ever  delivered  to  or  received  by 
the  defendant  The  last  duty  required  of 
the  common  carrier  is  ttiat  of  delivery.  This 
Is  a  duty  Imposed  upon  him  by  law.  As 
soon  as  he  accepts  the  goods,  and  whether 
so  expressed  or  not,  It  becomes  a  part  of 
his  contract  He  must  not  only  deliver 
goods  intrusted  to  him  to  carry,  but  becomes 
also  responsible  for  their  proper  delivery. 
Hutch.  Carr.  S  33&  The  same  anthor,  at 
section  344,  says;  "No  drcnmstances  of 
fraud,  Imposition,  or  mistake  will  excuse  th« 
common  carrier  from  responsibility  for  a  de- 
livery to  the  wrong  person.  The  law  exacts 
of  him  absolute  certainty  that  the  person 
to  whom  the  delivery  Is  made  Is  the  party 
rightfully  entitied  to  the  goods,  and  puts 
upon  him  the  entire  risk  of  mistakes  in  this 
reBi>ect,  no  matter  from  what  cause  occa- 
sioned, however  Justifiable  the  delivery  may 
seem  to  have  been,  or  however  satlstectoiy 
the  circumstances  or  proof  of  Identity  may 
have  bem  to  his  mind;  and  no  excuse  has 
ever  been  allowed  for  a  delivery  to  a  person 
for  whom  the  goods  were  not  directed  or 
consigned.  *  *  *  If,  however,  tJie  ddlv- 
ery  be  made  to  the  wrong  person,  whether 
by  an  Innocent  mistake,  or  through  fraud 
practiced  upon  the  carrier,  sucb  wrongful 
delivery  will  be  a  conversion.**  Adams  v. 
Blankenstein,  2  Cal.  413. 

The  contention  of  appellant  that  Its  liabil- 
ity as  a  common  carrier  bad  ceased  before 
I  the  delivery,  and  that  It  became  and  was  at 
I  the  date  of  such  delivery  only  liable  as  a 
I  warehouseman,  cannot  be  maintained.  Un- 
j  der  section  2120  of  our  GivU  Oode^  a  oom* 
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mon  carrier  may  reduce  his  liability  to  that 
of  a  warebouseman,  ac  to  soods  wUch  bare 
arrived  at  the  place  of  conalgiunent,  19^  glT- 
htg  notice  to  the  conslgiiee  of  the  arrival; 
and.  If  the  place  of  residence  or  htuiiieaB  of 
sncb  ocHUdgnee  la  not  known,  the  notice  may 
be  glTMi  letter  dropped  In  the  nearevt 
poBtoffice;  Appellant  aonght  to  sotb  notice 
In  the  iwesent  ease  npon  tltt  condgnee  In  per- 
aon;  tnit  by  mistake,  and  thnmsh  the  fraud 
of  D.  Lo  Secco.  the  notice  was  served  npon 
him,  and  not  npon  V.  Lo  Becco,  the  con- 
■Ucnee.  This  was  no  notice  to  the  consignee, 
and  did  not  have  the  effect  of  changing  the 
Ifablll^  of  the  carrier  to  that  of  a  wuehonse- 
man.  Wilson  t.  Railroad  Go^  91  CaL  186, 29 
FBC861. 

If  It  he  claimed  that  the  determination  In 
this  case  turns  upon  the  law  of  the  state  of 
Louisiana,  and  not  upon  that  of  Oallfomla, 
the  uaawec  must  be:  (1)  In  the  absence  of 
proof  to  the  contnur.  the  laws  of  another 
■tate  wni  be  presumed  to  be  the  same  as 
onr  own,  and  this  preenmptton  extends  to 
statutory  u  well  as  to  the  common  law. 
Hickman  t.  Alpangh,  21  OaL,  225;  Sliumwsy 
Leakey,  67  CaL  460, 8  Pac.  12;  Marsters  v, 
iMh,  61  CaL  024;  Bb>rtlmer  v.  Marder,  93 
CaL  172,  28  Pac  814.  (2)  Tlie  rule  requiring 
notice  to  be  given  Is  but  a  declaration  of  the 
law  as  It  existed  prior  to  the  statute  in  a 
majority  of  the  states  and  In  England.  Wil- 
son T.  Railroad  Co.,  supra;  Hutch.  Carr.  8$ 
^73,  874,  and  notea  nils  Is  not  a  case  of 
the  delivery  of  goods  at  the  residence  or  place 
of  business  of  the  consignee.  The  freight 
^as  consigned  to  V.  Lo  Becco^  New  Orleans, 
lok.,  and  h«ice  the  station  or  d«pot  of  the 
defradant  was  the  place  of  delivery;  and  the 
£ftct  that  D.  Lo  Seoco,  to  whom  the  goods 
were  ddlrered,  had  procured  and  presrated 
a  duplicate  of  the  Mil  of  lading  to  defendant, 
which  was  not  assigned  or  Indorsed  by  either 
the  consignor  or  consignee,  was  no  excuse  or 
Justlflcatlon  to  defendant  for  dellverhig  the 
goods  to  htm  without  further  Identification. 
"A  carrier  Is  exonerated  from  liability  for 
freight  by  d^very  thereof.  In  good  faith,  to 
any  holder  of  a  bill  of  lading  therefor,  prop- 
er^ Indorsed,  or  made  In  favor  of  tba  bear- 
er." Civ.  Code,  S  2131.  This  section  of  the 
Code  has  no  application  to  the  case  In  band, 
because  the  blU  of  lading  was  not  made  to 
bearer,  and  was  not  Indorsed  by  the  recip- 
ient to  whom  It  was  Issued.  Numerous  ques' 
tlons  aris^  and  some  of  them  difficult  ones. 
In  relation  to  assignments,  uMnrtgages,  hy- 
potbecatlott,  eto.,  of  bills  of  lading.  None  of 
these  questions  are  Involved  hwe,  as  there  Is 
no  evidence  In  the  record  upon  whldi  to 
predicate  them,  except  the  mete  fact  that  D. 
Lo  Secco  possessed  and  presented  the  defend- 
ant an  unindorsed  bill  of  lading,-  which  did 
not  and  could  not,  uaSer  onr  law,  give  him 
any  title  to  the  frel^t  therein  described. 
Civ.  Code.  I  2127. 

Hie  uncontradicted  evidence  of  the  witness- 
es Leland  and  Sterne,  supplemented  by  the 


deposition  of  Toom^  and  the  blUs  of  lad- 
ing introduced  by  consent,  and  the  way  blllSi 
was  anfflclent  to  authorize  the  Jury  to  con- 
clode  that  the  through  hills  of  lading  were 
antlMMrlsed  by  the  def enduit 

Ihe  court,  upon  ite  own  motion.  Instructed 
the  jnry  at  considerable  length.  The  only  ob- 
jection <ur  exertion  to  the  Instmctions  thus 
glvm  is  as  follows:  Counsel  for  defendant 
aidd:  **We  desire,  If  your  honor  please  to 
save  an  exception  to  each,  evwy,  and  all  of 
the  instmctions  glvoi  by  the  cmizt  ot  its  own 
motion."  It  Is  objected  on  the  part  of  re- 
spondent that  this  exception  Is  not  snfflclent- 
ly  specific  to  warrant  this  court  In  scrutinis- 
ing the  Instmctions  given  by  the  court  upon 
its  own  motion.  The  current  of  authority 
seems  to  render  It  Imperative  that  we  sus- 
tain the  objection  of  respondent,  and  decline 
to  oamlne  and  pass  upon  tbe  legality  of  the 
court's  Instructions.  The  theory  of  the  ml- 
Ings  Is  that  exceptions  to  the  cha^  of  a 
court  to  the  Jury  ought  to  point  out  i^eclflcal- 
ly  the  portions  excepted  to,  and  be  made  at 
the  time  of  triaL  In  order  that  the  Judge  may 
have  an  opportunity,  before  the  Jury  retires, 
to  correct  any  error  he  may  have  Inadvert- 
ently fiiUen  Into  in  drawing  up  the  charge  In 
tiie  hurry  and  perplexities  of  the  triaL  Hicks 
V.  Coleman,  26  CaL  122;  Sill  v.  Reese,  47  CaL 
294;  Rider  v.  Edgar,  54  CaL  127;  Shea  v. 
Railroad  Co.,  44  Cat.  414;  Brown  v.  Eentfield, 
50  Cal.  129;  Robinson  v.  Railroad  Co.,  48 
CaL  409;  Sukefortb  v.  Lord.  87  CaL  399,  25 
Pac.  497.  The  doctrine  of  tjieae  cases  and 
of  others  of  like  Import  has  established  a 
rule  of  practice  In  this  state  from  which  we 
do  not  feel  at  liberty  to  depart  This  rale, 
of  course,  has  no  application  to  tbe  special 
Instructions  asked  by  tbe  parties,  and  given 
or  refused  by  the  court,  concerning  which  a 
general  exception  has  always  been  held  sufll- 
clent 

There  was  no  error  In  the  refusal  of  the 
court  to  give  the  Instmctions  asked  on  be- 
half of  the  defendant,  numbered  from  1  to 
7,  both  Inclusive. 

Tbe  first  of  tbese  instructions  Involved  the 
proposition  that  if  the  two  shipmento  of  wine 
reached  New  Orleans  on  the  9th  and  16th 
days  of  November,  1892,  respectively,  and 
were  not  called  for  or  demanded  until  the 
2lBt  day  of  November  and  0th  day  of  De- 
cember, respectively,  thai  the  defendant's 
liability,  If  any,  was  not  that  of  a  common 
carrier,  but  that  of  a  warehouseman,  and 
that  plaintiff  could  not  recover.  The  answer 
to  this  propoeltlcMi  Is  twofold:  (1)  The  evi- 
dence showed  clearly  that  V.  Lo  Secco,  the 
consignee,  had  no  notice  whatever,  ^ther  In 
fact  or  such  as  Is  provided  by  statute,  of  the 
arrival  of  the  goods,  and,  until  notice  there- 
of, defendant  held  the  same  as  a  common  car^ 
rler,  and  subject  to  Its  llablllly  as  such.  (2) 
Even  as  a  warehouseman,  defendant  vras  not 
anthralied  to  deliver  the  goods  to  a  stranger 
who  presented  a  bill  of  lading  not  Indorsed, 
and  who  was  not  Identifled  in  any  way  U 
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<h©  cofflBlgnee,  or  as  baying  any  ri^t  to  tbe 
bill  of  lading,  or  the  foods  of  which  tt  was  a 
•ymboL  War^nse  reoelpts  are  neeotiehie 
ODless  they  have  the  word  "noniugotiabte" 
prluted  ia  red  Ink  across  tketr  face,  and, 
when  negotiable,  an  ind<M*sement  of  the  re- 
ceipt ap&raiea  as  a  TaHd  ttaaafer  of  the  pre])-- 
«rty  represented  bj  sach  receipt  St.  1877- 
78»  p.  MBi  A  transfer  of  a  mr^ense  receipt 
ta  good  ftdtb,  etc.,  passes  the  title  to  the 
ffoods  covered  t)y  the  receipt  Davis  v.  Riis> 
■til,  S2  Oal.  911.  There  Is  no  dtffereaee  be- 
tween a  warehonse  receipt  and  a  bin  «f  lad- 
big  In  this  respect  Id.;  Bishop  v.  FnUcffllh, 
«S  Oal.  607,  10  Pac.  122;  CIt.  Code,  M  2127- 
2131. 

The  second  Imtmctlon  is  to  tbe  effect  that 
the  defendant,  in  the  absence  of  other  to- 
etructlons,  had  a  right  to  dellrer  the  flrst 
rtilpment  of  wine  to  the  peison  who  present- 
ed the  bm  of  ladtrg  and  surrendered  It;  and 
the  third  Is  to  the  eCTect  that  if  the  same  pei^ 
eon  who  deUT««d  the  bUl  of  lading  present- 
ed hlmstif  as  the  true  consignee  of  the  see- 
«id  shipment  of  wine,  and  in  both  tnetRDees 
claimed  to  be  the  true  consignee,  and  so  re- 
eelpted  for  the  wine,  and  paid  the  freightage 
th«-eott,  and  that  the  bills  vt  hiding  had  been 
sent  by  the  consignor  to  V.  Lo  Seceo»  and  tile 
person  who  claimed  and  recetred  the  wine 
lived  and  carried  on  hnrinesa,  including  ttie 
selling  of  wines,  at  29  Hospital  street,  New 
Orleans,  and  that  defoidant  notlfled  him 
tiiere  of  Its  arrival,  then  the  imj  should  find 
for  the  defendant.  In  the  absence  of  some 
act  or  conduct  on  the  part  of  the  conslE^w 
whereby  he  Is  estopped,  of  whldi  there  Is  no 
evidence,  these  InstrDctlons  are  not  an  em- 
bodiment of  the  law,  onless  an  nnlndorsed 
feni  of  lading,  In  the  hands  of  a  stranger 
tb«etc^  Is  snffldent  evidence  of  ownership 
to  warrant  tile  delivery  by  a  commrni  car- 
rier to  the  parson  so  holding  such  bill  of  lad- 
fng.  We  have  hertinbefore  stated  that  such 
a  delivery  does  not  excuse  tiie  carrier. 

The  fifth  Instruction  Is  covered  by  what 
has  beea  said  of  the  third  and  fourth. 

The  sixth  instruction  is  covered  by  tite  In- 
fltmcticMiB  given  by  the  court,  uid  It  was  not 
necessary  to  repeat  it 

The  seventh  instruction  goes  upon  the  false 
theory  that  the  goods  were  consigned  to  29 
Hospital  street.  New  Orleans,  when  tiiey 
were  not  In  fact  so  consigned,  and  then  seeks 
to  gauge  the  duly  of  the  defendant  on  that 
hypothesis.  This  was  not  proper  to  be  done. 
DIfFereht  considerations  frequently  arise  In 
cases  where  goods  are  consigned  to  a  given 
number  and  street,  and  are  there  delivered 
to  a  pGTSon  apparentiy  the  person  to  vrtiom 
they  are  consigned,  but  In  this  case  questJonB 
of  that  character  are  not  property  Involved. 

We  are  of  opinion  that  ttie  defendant, 
whether  regarded  as  a  common  carrier  or 
as  a  warehouseman,  is  Hable  for  tbe  mis- 
delivery of  the  goods  In  question,  and  that 
the  plaintiff,  who  has  counted  upon  the  lla- 
MUty  of  defendant  as  a  common  carrier, 


may.  In  every  proper  case,  recorer  aghast 
each  carrier  as  a  warebous«naa.  Hoyt  v. 
BaUroad  Go..  68  CaL  «44«  10  Pm.  187;  Wll- 
son  T.  Railroad  Col,  94  Gal.  168,  2»  Pac  88L 
Tbe  Ja&gmcat  and  ordv  ifgialsiT  fmn 
alHHiM  beaAmod. 

Wa  eeaen:  HA.mB8»  04  BREET,  a 

PEB  CTTBIAM.  For  tbe  reasons  given  in 
the  foreg(^g  opinion,  tiie  Judgment  and  or- 
der appealed  tuaa  are  affirmed. 


PORD  V,  GAUHAPB.    (No.  IWOO.) 

(Supreme  Court  of  California.    Dec  14.  1806.) 

Department  2.  AppMi  fmt  aapeiter  cool, 
Santa  Clan  coiuri?;  W.  O.  Lon«aA.  Judge. 

Ejectment  by  Edward  Ford  against  Victor 
Caufaspe.  Prom  a  iudgment  for  plaintifl,  and 
from  an  order  deaj^Dg  a  new  trial,  deftudant 
ai^peals.  Afinaed. 

John  H.  Toell,  for  aivrila^   W.  B.  Bacdr, 

for  leqKHideBt. 

PER  CnKIAM.  Action  of  ejection  to  recor- 
er from  defendant  |K>Meedon  of  a  smaU  lot  of 
land  (40z72  feet)  Aaate  in  the  city  of  Saa 
J08&  The  judgment  was  in  favor  of  the  plain- 
tiff, and  defendant  appeals  from  it  and  from  aa 
order  denying  hit  motion  for  a  new  trial 
There  is  bo  apparent  a^t  fai  tftber  of  theM 
appeals,  and  none  of  the  oofaits  made  by  ceaa> 
■el  for  appellant  la  aufficientiy  idaanble  to  re- 
quire spedal  conrideratloa.  The  judgment  and 
order  are  afflimed. 


PTBRSAL  T.  SHELLBT  et  ox. 
(Conrt  of  Appeals  of  Eaosaa,  Sonthem  Depart* 
meat,  C.  D.   Dec.  t.  1895.) 

BaviBW  o»  Afpeu.— Nbcbsbitt  or  FiTnirrnni 
SiTFPicisN'CT  or  EviDBNCS  —  Foa» 

CLOBmtS  OP  H01ITQASB. 

1.  Neither  rnHnfcs  of  the  trial  court  nor  ia- 
stractions  to  the  Jury  will  be  reviewed  by  this 
court  oaless  excepted  to  at  the  propn  time  hy 
tbe  par^  complaining  thereof. 

2.  The  verdict  and  judgment  In  tids  case 
are  aot  contrary  to  laW,  and  aie  tolly  saslslBiid 
by  the  evidnoc^ 

(Syllabas  by  Uie  Court) 

Hrror  from  district  eoort,  Barber  csanty; 
a  W.  Bills,  Jo^e. 

Action  by  J.  S.  Plenal  agafeMt  IT.  H.  Sbei- 
ley  and  wife.  Judgment  for  pmntig,  from 
which  be  brings  error.  Affirmed. 

Overstreet  &  Denton,  for  plalntlS  in  m<a. 
F.  M.  Gowgfll,  toe  defendants  In  ernur. 

GOIiB,  J.  On  May  1,  1SB8,  F.  H.  Shelley 
and  Elizabeth  B.  SheDey,  his  wife,  enented 
and  delivered  to  J.  Cline  ft  Sobs  their  prom- 
issory note  for  $1,800;  dae  In  one  year,  with 
Intnest  at  8  per  cent,  payable  semlannnally; 
and,  to  secure  said  note,  they  gave  to  said 
partSes  a  mortgage  on  certain  real  estate  In 
Barber  county,  which  mortgage  bore  date 
June  12, 1888,  and  contained  a  dsuae  wmMttg 
the  whole  amount  secured  thereby  doe  abso- 
lutely, uid  tiie  mKirtgage  sntdeet  to  foredcs- 
nre,  upon  default  In  the  payment  of  any  In- 
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stallment  of  Intanat  On  the  15th  or  16th  of 
April,  1889,  the  note  and  mortgage  wv 
tranriCcmed  to  plaintiff  In  error,  who  com- 
menced tUs  action  to  foredoae  the  same  Jane 
IS,  ISSBi  Tbft  anmrar  vt  tba  defendanta  ba- 
low  denied  all  the  aUesattona  of  the  petition 
generally,  excapt  the  execntlon  of  the  tnstm- 
ment  sued  on;  denied  speclaUy  the  transfer 
of  the  note  before  matarl^,  for  a  valnable 
cMBldcntlon;  alleged  a  BiKxdal  Tvanan^  of 
the  property  which  formed  the  consideration 
tor  the  note,  ai^  a  total  fhllnre  (rf  said  war- 
ranty, specifying  the  pardcnlara  of  anch 
fallnze;  and  claloMd  damacea  for  92,000.  A 
raply  was  filed  io  the  caae;  and*  the  teaneo 
tarn  Ting  been  ftaw  joined,  the  canae  vas  tried 
to  the  court  and  a  Jury,  reenltlng  In  a  Ter- 
dlcC  for  plaintur  in  error  for  from  a 

judgment  upon  which  plalntUt  In  oror  tarings 
the  case  here. 

A  nnmtar  of  flRon  ave  alleged,  bvt  the  ree> 
ord  la  not  In  condition  to  permit  of  an  ex- 
amination ao  to  moot  of  them.  A  careful 
■tody  of  Ite  roGord  fiills  to  dlsclcae  any  ob- 
jection or  exception  on  the  part  of  plain- 
tiff In  omr  dtber  as  to  the  mUnga  of  the 
«onrt,  Instmctloas  to  the  tarj,  or  the  bitro- 
dnctkn  of  eTMene^  with  tka  o»!eptk>n  o( 
one  or  two  objections  to  qneatlona  asked  at 
ttie  trial,  and  which  are  Immaterlttl  in  the 
declrion  of  this  caee.  Tin  mle  la  too  weU 
settled  to  require  the  citation  of  anthoritles 
that,  nnless  the  record  dlBcIoses  an  exception 
by  the  party  complaining,  neither  the  mllnga 
<tt  the  court  nor  instmetlons  to  the  Jury  can 
be  rerMwed  In  this  oDurt  The  only  qnestlMn 
presented  this  record  In  such  a  mannw  as 
to  challenge  our  attentlMi  are  -whether  the 
rerdlet  and  Judgment  are  sustained  by  the 
law  and  erldence,  and  whether  the  oevrt  ezv 
red  in  overmllng  the  motion  for  a  new  trial. 

There  is  an  atnmdaace  of  evideDce  to  Ba» 
tain  the  verdict,  under  the  Instmetlons  given 
by  the  trial  comrt,  and  acqnleaced  in  by  the 
plaintiff  in  error.  Was'  the  verdiet  ooa^miy 
to  law?  This  qtwstlon  must  be  uuswured  In 
the  negartlTe.  The  i^lntiff  in  esxor  oonteads 
that,  as  the  mortgage  alone  contained  the 
clanse  making  the  whole  amount  secured 
thereby  due  upon  default  in  the  paymoit  of 
any  interest,  the  terms  of  the  mortgage, 
which  is  a  mere  Incident  and  security  to  tba 
note,  must  yield  to  the  tenm  and  conditions 
-of  the  note,  and  that,  theoefote,  plaintiff  tai 
error  obtained  the  note  before  maturity,  and 
not  subject  to  the  defenses  set  up  In  the  an- 
swer. While  the  note  and  mortgage  bear 
different  dates,  the  evidence  disdoses  eondo- 
sirely  that  both  were  made  at  the  same  time, 
were  part  of  the  same  coo  tract,  and  must 
therefcre  be  eonstmed  togeUier.  The  flrKk 
Installment  of  Interest  on  the  note  becams 
Ave  In  Morember,.  188&  Plataitlff  la  error 
therefore  obtained  title  thweto  after  condi- 
tion bn^nn.  ^nds  brings  the  tnmsactloo 
squardy  within  the  role  laid  down  in  Bonk 
T.  Pecb;  8  Kan.  660.  In  that  case.  Brewer,  J., 
in  dellvedng  the  opinion  of  the  court,  says: 


"The  mwtgage  was  given  to  secure  tta  pay- 
ment of  the  Hues  ncAes.  It  was  executed 
contemporanooody  with  them.  Tliey  Com 
one  contract,  and  are  to  be  eonstmed  togeth- 
er, and  so  as  to  give  force  to  the  terms  ot 
each.  2  Pars.  Coat  15;  Bound  v.  Donn^  5 
Kan.  56;  Mnsy  t.  Knight,  8  Kan.  467.  It 
contained  this  stipnlaUon:  That,  If  any  part 
of  the  money  secured  by  It  should  not  be  paid 
when  H  became  due,  then  all  should  imme- 
diately become  due  and  payable.  There  Is  no 
contradiction  between  this  and  tiie  notes.  It 
might  all  have  been  placed  in  one  Instru- 
ment, and  the  contract  thus  set  forth  would 
have  been  consistent  and  clear.  The  payor, 
perfbrmlng  this  contract,  would  have  six, 
twelve,  and  eighteen  months,  reapectlvely,  to 
make  good  his  several  promises,  but,  failing 
to  keep  his  first  promise,  lost  further  time  to 
perform  the  remainder.  It  was  a  coiUract 
the  time  of  whose  performance  dqiended  i^ 
on  certain  conditions.  This  clanse  la  inserted 
In  mortgages  usually  for  the  benefit  of  the 
mortgasee;  bat,  bdng  a  valid  stipulation,  the 
mcHr^iagar  has  equal  right  t*  in^  upon  It, 
and  recdve  whatever  advantage  be  can  from 
its  enforcement  When  tlm  payor,  at  the  ex- 
piration  of  six  months,  failed  to  pay  the  note 
then  due,  by  the  terms  of  the  contract  all 
three  notes  became  due.  The  statute  of  llml- 
tatlona  began  to  run  on  all,  and  a  subsequent 
purchaser  purchased  after  maturity.  The  dft- 
fendants,  therefore,  have  a  right  to  Interpose 
any  defense  In  this  suit  that  they  could  If 
the  original  parties  to  the  contract  were  the 
sole  parties  to  the  suit  Basse  r.  Oallegger, 
7  Wis.  446;  Noyes  v.  Clark,  7  Paige,  180; 
Bweetapt^e  v.  leese^  37  K.  a  L.  34;  People  v. 
Supervisors  of  Oneida  Co.,  19  Wend.  103." 

Did  the  court  commit  error  In  overruling 
the  motion  finr  a  new  trial?  Thia  question 
must  also  be  answered  In  the  negative.  The 
plaintiff  cannot  be  heard  to  complain  because 
the  court  declined  to  grant  a  new  trial  for 
any  errom  ot  law  occurring  at  the  trial,  or  on 
account  of  any  instructions  wtilch  had  been 
gtv«i  to  the  Jvry,  for  it  Is  only  such  errors 
In  the  rulings  as  were  excepted  to  at  the  time 
which  form  a  basis  fw  a  new  trial.  It  would 
seem  from  the  record  that  the  only  grounds 
npon  which  plaintiff  could  have  asked  a  new 
trial  was  on  account  of  accident  w  sorprlse; 
but  the  court  committed  no  error  in  refusing 
a  new  trial  upon  this  ground,  becaose  the 
accident  or  surprise  tor  which  a  new  trial  la 
pesmitfecd  is  oidy  such  as  ordinary  prudence 
oonld  not  have  guarded  against  In  this  case 
tin  plaintiff  had  been  put  vipoa  his  guard 
fully  as  to  the  defense  which  wonU  be  vb> 
tfed  npon,  and  It  was  his  duty  to  prepan  him- 
self to  meet  each  the  defenses  set  np  In 
tiM  answer.  canaol  now  be  hMtd  to 
comi^aln  If  he  did  not  so  de,  and  tiienby  suf- 
fered loss  on  aeeonnt  of  his  own  n^Ugenee. 

We  are  of  tlie  opinloii  tint  the  recsrd  dls- 
closes  no  error  fbr  which  tWs  Judgment 
should  be  reversed,  and  it  Is  tbenAm  af- 
firmed. All  the  Justloes  oaiicnrrin|^ 
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PIEROB  T.  BATTEN. 
(Court  of  Appeals  of  Kansai,  Sonttaem  Depart- 

ment,  a  D.  Dec  T.  1806.) 
ABsioxnicT  or  UoHTO&aB  bt  AnHnriSTiuTOB— 

—  IXTBSTOBT  —  RbPLBTIIT  —  SUBBTITUTIOK  0» 

Faktibs  —  FosBOZiOSDRB  ov  Chattil  Hobt- 

1.  The  adminlatrator  cannot,  without  be- 
ing daly  anthorized  bj  the  probate  conrt,  asaiffu 
a  mortga^  given  to  the  deceased  in  bis  life- 
time, as  indemnity  to  him  as  surety,  to  the 
principal  creditor. 

2.  Such  a  mortgage  must  be  listed  in  the 
iDTentory  of  appraisement  as  a  credit  in  the 
hands  of  the  administrator,  to  be  applied  as 
an  offset  agamst  the  debit  caused  by  the  io- 
atrument  upon  which  the  deceased  was  surety. 

3.  In  an  action  of  replevin,  where  the  plain- 
tiff has  made  a  demand  for  the  property, 
brought  suit,  giren  a  bond,  and  has  possession 
of  the  property,  It  la  not  «mt  for  the  trial 
court  to  refuse  to  permit  the  Bubstltution  of  the 
administrator  as  plaintiff,  the  administrator  not 
having  made  a  demand  or  given  a  bond. 

4.  After  a  creditor  has  foreciosed  a  chattel 
mortgage  given  to  his  snre^,  who  is  now  de- 
ceased, and  had  his  rights  detennined  and  his 
claim  established,  he  is  entitled  to  the  posses- 
sion of  the  mortgaged  property,  and  not  before. 

5.  A  person  who  is  not  entitled  to  the  pos- 
session of  personal  property  cannot  maintain 
an  action  of  repleTln  therefor. 

(Syllabus  by  the  Court) 

Error  from  district  court,  McPbemoa  conn- 
ty;  Prank  Doster,  Judge. 

Action  by  W.  P.  Pierce  againat  C.  O.  Bat- 
ten. Judgment  for  defendant  Plaintiff 
brings  error.  Affirmed. 

Jobn  D.  MiUikKi.  for  plaintiff  In  errw. 
Qrattan  &  Orattan,  tot  defendant  In  error. 

DENNISON,  J.  TUi  Is  an  action  in  re- 
plevin brought  In  the  district  coort  of  Mc- 
Pheraon  county*  hy  the  platntUt  In  error,  as 
plaintiff,  agrlnst  the  def aidant  In  errOT,  as 
defendant,-  to  recoTer  the  possession  of  cer- 
tain  personal  property.  The  facts,  briefly 
stated,  are  as  follows;  Batten  gave  hla  note 
to  one  Beach.  Isaac  Partzldge  signed  the 
note  as  anrety  for  Battm,  and  Batten  and 
wife  gare  a  chattel  mortgage  on  the  above 
personal  proj>erty  to  said  Partridge,  to  In- 
demnify him  as  such  surety.  Beach  sold 
and  assigned  tiie  note  to  Pierce.  Partridge 
died.  John  Lawson  was  duly  app<rfnted  his 
administrator,  and  the  estate  was  insolvent 
Pierce  exhibited  his  demand  to  the  probate 
court  against  the  estate  of  said  Partridge, 
and  his  claim  was  allowed.  Lawson,  as 
such  administrator,  without  bdng  first  au- 
thorised by  an  order  of  the  probate  court, 
assigned  the  mortgage  to  Pierce.  Pierce  de- 
mands poasesalon  of  the  property  of  Batten, 
and,  upon  his  refusal  to  deliver,  brings  this 
actton. 

It  most  be  conceded  that  Pierce  la.  In  eq- 
uity, uititled  to  the  bmeflt  of  the  secnri^ 
hdd  by  Partridge;  and  It  makes  no  dlffer- 
oice  that  he  did  not  In  the  first  Instance  act 
upon  the  credit  of  snch  security  or  know  of 
Its  ezlstencei  Siebert  t.  Thompsrai,  8  Kan. 
71,  72.   It  must  also  be  conceded  that,  aft- 


er the  maturity  and  defaolt  of  the  note. 
Partridge  could  have  maintained  rei^evln 
without  baring  first  paid  the  note.  Bates  t. 
Wlggin,  87  Kan.  44,  14  Pac.  442l  It  follows 
that  his  administrator  could  also  bare  main- 
tained replevin. 

This  brings  us  to  the  pivotal  point  in  this 
caae:  Can  the  administrator,  without  bebtti 
first  authorized  by  the  probate  court,  assign 
a  mortgage  given  to  the  deceased  In  his  life- 
time, as  Indemnity  to  him  as  stirety,  to  the 
principal  creditor?  The  powers«and  duties 
of  administrators  are  clearly  d^ned  by  the 
statutes  of  this  stated  and.  If  the  adminis- 
trator has  any  such  power.  It  must  be  caa- 
ferred  by  said  statutes.  Paragraph  2830  of 
the  Oenetal  Statutes  of  1888  provides  that 
the  Inventoly  of  appraisement  shall  ccmtaln 
all  mortgage  belonging  to  the  deceased. 
This  section  clearly  requires  this  mortgage 
to  be  listed.  The  statutes  also  provide  for 
the  entering  of  demands  agalnat  the  estate. 
The  demand  of  Place  was  ezhiUted  and 
allowed  In  acc<»dance  with  the  statutes. 
These  two  Items,  therefore^  should  have 
been  shown  as  a  deUt  and  a  credit  In  the 
hands  of  the  administrator,  ^ragraphs 
2847  and  2852  both  provide  for  tbe  compro- 
mise of  certain  debts  owing  to  the  estate, 
but  none  of  them  are  similar  debts  to  thte, 
and  In  each  instance  It  must  be  done  with 
the  <Hrder  or  approbation  of  the  probate 
court  No  authority  has  been  quoted  to  us, 
and  we  know  of  none,  that  will  allow  the 
admlnlstmtor  to  assign  audi  a  mortgage 
without  an  OTder  first  being  properly  made 
bj  the  probate  court  We  do  not  decide  the 
question  as  to  whethw  the  probate  court 
could  make  snch  an  order,  nor  whether 
Partridge  himself,  In  bis  lifetime,  could  have 
assigned  the  mortgage  to  Pierce,  so  as  to 
authorise  Pierce  to  maintain  replevin  prior 
to  the  foreclosure  of  the  mortgagSk  It  Is 
not  necessary  to  do  so,  for  nelthw  was  done, 
and  they  do  not  entA  Into  this  case. 

The  plaintiff  contends  that  the  court  erred 
In  refusing,  during  the  progress  of  the  trial, 
to  permit  the  administrator  to  be  substitut- 
ed as  plalutlfl.  This  ruling  la  correct 
Pierce  made  the  demand,  broogbt  the  suit, 
gave  the  bond,  and  bad  poBsosslcm  ot  the 
property.  Tbe  administrator  had  made  no 
demand,  had  given  no  bond,  and  the  prop- 
erty was  in  the  possession  of  Pierce.  The 
Idalntlfl  In  this  case  was  not  without  his 
remedy.  He  could  have  Inought  antt  upon 
his  note  against  Batten  and  the  estate  of 
Partridge,  setting  forth  the  mortgage^  and 
had  the  rights  of  all  the  partlea  thereto  ad- 
judicated in  one  suit  After  having.  In  soA 
an  action,  f<»:ecloBed  the.  mortgage  and  es- 
tabllsbed  his  claim,  he  would  have  been  en- 
titled to  the  posseaslon  ot  the  propraty,  bat 
not  before.  A  person  who  Is  not  entitled  to 
the  possesslmi  ot  perstma!  property  cannot 
maintain  an  action  ot  replevin  therefor. 

The  Judgment  of  the  district  court  Is  af- 
firmed.  All  tbe  Judges  ctmcnrrloi: 

Digitized  by  Google 


KaiL) 


CABEY  LUMBEU  CO.  ».  NEAL. 


925 


CARET  LUHBBR  OO.  T.  NBAL. 

(Omirt  of  Ajfpm^  of  KanBU,  Southern  Depart* 
ment,  O.  D.  Dec.  7,  1886.) 

Omvounom  —  LiAuiiiTT  or  SroaKBOLims— 
BmottotiiBifT. 

1.  The  coQit  hu  no  power  to  entertain  a 
motion  for  an  order  allowing  ezecntion  against 
■tockholdere  of  a  corporation  under  paragraph 
lU^  Gen.  St.  1888,  until  the  record  of  the 
caae  In  whldi  the  motion  ia  made  ehows  that 
the  corporate  property  hsa  been  exhaasted. 
HoTt  T.  Banker,  ^  Pac.  126,  SO  Kan.  D74. 

2.  Where  the  statate  providea  a  specific 
remedy,  and  prescribes  the  procedure  under  the 
same,  a  person  is  eutitied  to  such  remedy  when 
the  provisions  of  the  statute  are  complied  with. 

(Syllabus  hj  the  Court) 

Brror  from  district  court,  Snnmer  oonntT^; 
James  A.  Bay,  Judge. 

Action  by  F.  P.  Neal  acalnst  the  Caldwell 
Opera-Houae  Company.  Judgment  for  plain* 
tlfC.  Uotlon  for  execnttoD  agalnet  tbe  Carey 
Lumber  Company  as  atockholdw.  Bxecn- 
tlon  granted,  and  the  lumber  compan^  bringa 
error.  Bereraed. 

BenUey  &  FerguBon,  for  plalntifT  In  error. 
James  Lawrence  and  D.  8.  Dill,  tor  defendant 
Id  error. 

COLE,  J.  Thla  was  a  proceeding  In  the 
district  court  of  Sumner  county,  based  upon 
a  motion  for  execution  against  the  property 
of  the  Carey  Lumber  Company  as  a  stock- 
holder In  tbe  Caldwell  Opera-House  Company 
under  a  judgment  obtained  by  the  defendant 
In  error,  F.  P.  Neal,  against  said  Caldwell 
Opera-House  Company  In  said  court  Upon 
the  hearing  of  said  moticm,  execution  was 
sranted,  and  from  such  ruling  and  order  the 
jlalntlg  in  error  brings  the  case  here  for  re- 
view. 

The  principal  error  complained  of  Is  that 
tbe  record  In  the  original  case  of  F.  P.  Neal  t. 
Caldwell  Opera-House  Company  does  not  dla- 
cl<»e  that  an  execution  had  been  issued  and 
returned  nulla  bona  prior  to  the  commence- 
ment of  these  proceedings.  The  record  shows 
that  on  November  13,  1888,  an  execution  was 
Issued  in  said  cause,  which  was  returned  on 
the  12th  of  January,  1889,  Indorsed  by  tbe 
sherUr,  in  substance,  that  he  received  the 
said  writ  on  the  date  on  which  It  was  Iraued, 
and  found  "no  goods,"  and  thereupon  he  lev- 
led  said  writ  upon  certain  lands  and  tene- 
ments of  said  debtor  situated  in  Sumner 
county,  Kan.,  a  description  of  which,  as  well 
aa  the  time  and  manner  in  which  the  sale  of 
the  same  was  made,  la  contained  in  said  re- 
turn of  the  sherift.  The  return  shows  that 
the  above  property  was  not  sold  for  a  suffi- 
cient sum  to  satisfy  the  writ,  but  does  not 
show  that  the  property  of  tbe  defendant  cor- 
poration had  been  exhausted.  The  record 
further  shows  that  no  other  execution  was  Is- 
sued In  said  cause  prior  to  the  commencement 
of  this  proceeding,  but  one  was  issued  and 
returned  "No  property  found,"  more  than  60 


days  prior  to  the  hearing  of  this  motion.  This 
condition  of  the  record  briiiffs  the  case 
squarely  within  the  decision  In  Hoyt  v.  Bunk- 
er, 00  Kan.  574,  32  Pac.  126.  In  this  case 
tbe  court  say:  "Again,  It  la  questionable 
whether,  under  tbe  summary  process  of  said 
paragraph,  the  court  has  any  power  to  act 
until  an  execution  Issued  against  the  corpora- 
tion has  been  returned  In  accordance  tbere- 
.wlth.  Hie  statute  reads:  'If  any  execution 
shall  have  been  Issued'  against  the  property 
or  effects  of  a  corporation,  •  •  *  and 
there  cannot  be  found  any  property  whereon 
to  levy  such  execution,'  then,  upon  motion  in 
op«i  court,  in  which  the  Judgment  against 
the  corporatTon  Is  pending,  and  notice  to  the 
stockholders  to  be  charged,  execution  may  is- 
sue against  such  stockholders.  The  record  of 
tbe  judgment  against  the  corporation  should 
show  an  execution  so  returned  as  to  show 
that  the  corporate  property  has  been  exhaust- 
ed, before  the  court  may  entertain  the  pro- 
ceeding to  order  execution  against  the  stock- 
holders. With  records  In  each  case  showing 
that  tbe  corporate  properly  had  not  been  ex- 
hausted, bad  the  court  power  to  entertain 
motions  for  orders  allowing  executions  to  Is- 
sue against  the  stockholders  In  favor  of  said 
defendants?  If  not,  and  It  seems  to  us  that 
It  had  not,  then,  under  Pierce  v.  Carleton,  12 
IlL  858,  orders  so  allowed  are  'unautbortzed 
and  void,*  and  the  i^alntifF  can  attack  them 
collaterally.  In  that  case  the  court  held  that, 
when  the  previous  proceedings  were  'unau- 
thorized and  void,*  a  garnishee  might  in- 
quire into  the  previous  proceedings  on  tbe 
attachment  See,  also,  Insurance  Co.  v. 
Cohen,  8  Mo.  421,  and  Bchoppenbast  v.  Boll- 
man,  21  Ind.  285."  Thus  it  clearly  appears 
that  the  issuing  of  an  execution  and  the  re- 
turn of  the  same  nulla  bona*  la  a  condition 
precedent,  wbich  must  be  fulfilled  before  the 
court  can  obtain  jurisdiction  under  paragraph 
1192,  Gen.  St.  1889. 

A  further  anestion  In  this  case  was  argued 
orally  by  counsel,  though  not  presented  In 
their  printed  brieta,  namely,  that  before  a 
stockholder  can  be  proceeded  against  under 
paragraph  1192,  Oen.  St  1888,  he  must  have 
such  notification  as  wonld  be  necessary  In 
the  case  of  a  guarantor.  It  Is  true  that  our 
supreme  court  has  held  that  the  liability  of  a 
stockholder  Is  in  tbe  nature  of  that  of  a 
guarantor,  but  wher«  the  statute  provides  a 
specific  remedy  in  a  given  caae,  and  speci- 
fies the  manner  of  procedure  thereunder,  a 
person  Is  entltied  to  the  benefits  of  such  rem- 
edy by  a  compliance  with  the  provisions  of 
the  statute.  Several  other  errors  are  alleg- 
ed, but  from  the  views  above  expressed  we 
do  not  think  It  necessary  to  consider  them 
at  tills  time.  For  the  error  above  mention- 
ed the  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  overrule  the  motion  for  execu- 
tion against  the  property  of  plaintiff  In  «<• 
ror.   All  the  Justices  concurring. 
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PALLS  TP.  OB"  CHASE  COUNTY  t.  STEW- 
ART. 

(OoarC  of  Appeals  of  EaoBaa,  Southern  Depart- 
meat,  O.  D.   Dec  7.  189^) 

DsrSOTITH  HlOBWATS— IilABrUTT  09  ToWK— COII- 
TKIBDTORT  NBOLIOBKCB— PlEADINO  AMD  PrOOT. 

1.  A  person  who  has  notice  of  a  defective, 
unsafe,  or  dangerous  condition  of  a  bridge, 
cuWert,  or  public  highirar  is  not  necessaniy 
negligent  in  using  the  same  If  ha  doe*  w  In  a 
carefnC  prudent  manner. 

2.  Where  a  travelep  OTer  ft  bridge,  cul- 
vert, or  public  bigbwar  has  knowledge  uiirt  the 
same  is  defective,  dangerous,  or  unsafe,  he  la 
not  bonnd  to  seek  some  other  route  of  travel, 
where  his  business  necessities  require  of  him 
the  use  of  Buch  bridge,  culvert,  or  bigfawar; 
but  such  knowledge  will  require  of  bim  the  ex- 
ercise of  that  degree  of  care  and  caution  whilo 
using  the  same  that  an  ordinarily  prudent, 
careful  person  woold  exercise  under  like  circum- 
Btancce,  and  if  he  is  injured  while  using  the 
■ame  on  account  of  the  defectiTe  condition  of 
such  bridge,  culvert,  or  highwa?,  white  he  is 
In  the  exercise  of  care  and  caution  on  his  part 
commensurate  to  the  defective  or  dangerous 
condition  of  the  bridge,  eutrert,  or  highway,  and 
without  eontribatorr  negiigenoe  on  his  part,  he 
mar  recover  damages  from  the  eonntr  or  town- 
ship wherein  such  defective  bridge,  culvert,  or 
hignwar  Is  located. 

3.  A  person,  although  entitled  to  tike  use 
of  a  bridge,  culvert,  or  pablic  highway,  and 
entitled  to  do  so  although  he  has  knowledge 
of  Its  defecttve,  dangerous,  or  unsafe  conditiott, 
cannot  do  so  In  the  nee  of  certain,  unavoidable 
ianger:  and  if  be  is  Iniured  thereby  in  his  at- 
tempt to  use  the  same,  when  the  danger  Is 
certain  and  unavoidable,  he  cannot  recover 
from  the  county  or  township  where  the  bridge 
(8  located. 

4.  Under  chapter  2S7,  Laws  1887,  any  p^ 
son  who  shall,  without  contributory  negligence 
on  bis  part,  sustain  damage  by  reason  of  any 
defective  bridge,  culvert,  or  public  highway, 
may  recover  damages  from  the  county  or  town- 
ship in  which  said  defective  bridge,  culvert,  or 
public  highway  is  located. 

5.  The  plamtiff  in  an  action  to  recover  dam- 
ages under  this  statute  must  allege  and  prove 
that  the  injuries  were  sustained  without  con- 
tributory negligence  on  his  part,  and  if  the  de- 
fendant deny  the  allegationji  of  the  petition  the 
bnrdeii  of  proof  of  absence  of  contributory  neg^ 
ligence  is  on  the  plaintiff;  but  where  the  de- 
fendant in  its  answer  deniee  all  the  allegations 
of  the  petition,  and  then  pleads  contribntory  neg- 
ligence on  the  part  of  the  plaintiff,  and  sets  out 
certain  particular  acta  of  tiie  plaintiff,  and  al- 
leges that  by  reason  of  auA  facts  the  plaintiff 
was  injured,  the  bnrden  of  proring  aoch  facts  is 
thrown  npon  the  defendant 

(Syllabus  by  tiie  Court) 

BiTor  from  dlBtrict  coart,  Cbese  coimty; 
Frank  Doster,  Judge. 

Action  by  John  Stewart  acalnst  Falls  town- 
ship of  Chase  couDt7.  Jndgmoit  tor  plain- 
tiff.  Defendant  brings  error.  Affirmed. 

F.  P.  Oochnn  ana  J.  V.  Sanders,  for  plain- 
tiff In  eaor*  Madden  Bros.,  fbr  defendant  In 
ernn*. 

JOHNSON,  P.  J.  John  Stewart,  defoadant 
In  error,  filed  his  petition  in  the  district  court 
against  Falls  township  of  Chase  county.  Kan., 
to  recover  for  personal  Injuries  sustained  on 
account  of  defect  In  a  public  hlfrhway  and 
culvert  forming  part  of  such  highway.  The 


action  was  Instituted  under  chapter  237,  Laws 
1887.  The  petition  ot  tbe  philntiff  b^w  al- 
leges: Tbat  wbUe  the  plaintiff,  without  any 
negligence  on  Us  part,  was  driving  a  wagov 
over  defendant's  highway,  said  wagon  was 
upset  bgr  pbsmb  ot  the  dcfecQve  cradttkn  of 
said  lilghway,  and  the  defsctlve  condition  of 
a  colvert  across  said  hl^way,  by  vblcb  plain- 
tiff was  thrown  from  said  wagon,  and  In- 
jured, bmiaed.  ud  crushed;  that  hia  left  leg 
was  broken  and  dis  Iocs  ted  at  the  ankle,  and 
he  was  otherwise  bruised  and  injured  abort 
the  bips,  back,  ahoaldeta,  head,  and  limbs, 
that  on  account  of  said  Injuries  be  was  per- 
manently ai^  fraever  disatded,  and  rendered 
unable  to  perform  labor;  and  alleglns  due 
notice  at  such  defects  having  been  given  to 
the  defendant's  trustee  more  than  five  days 
pri<«  to  such  Injury.  Tbe  answer  of  defend- 
ant below  contnins— First,  a  geneial  denial; 
and,  second,  an  auction  of  contrnnitoxy  neg- 
ligence on  tta  part  of  the  plaintiff,  in  flils,  to 
wit:  *7hat  said  plaintiff  w^  knew  the  cmi- 
dltlon  of  said  road  and  culvert  at  and  befMe 
said  Injury  occurred,  and  with  fall  knowledge 
of  ertxytMag  paMiOng  to  the  oondttion  <^ 
said  road  and  ciflmt,  the  plaintiff  TolnntaiUy 
and  carelessly  and  recklessly  drove  a  wagoa 
loaded  with  hay,  stacked  and  loaded  on  said 
wagon,  of  the  height  of  six  feet  or  more 
above  the  running  gears  of  said  wagon,  at  a 
Cast  reckless,  and  fnrioos  speed,  down  a  ateep 
bill  and  Incline,  Immediately  onto  and  ova- 
said  culvert  and  road,  at  said  place,  and  by 
reason  of  said  teat  careless,  and  vecklesB 
driving,  and  1^  reason  ot  the  caielesa  and  bad 
handling  of  tbe  aald  team,  and  by  reason  ot 
the  said  hey  being  loosely  and  ba^  stacked 
on  the  aald  wngon,  the  said  wagon  was  over^ 
turned,  and  the  plaintiff  Jumped  from  tbe  said 
load  ot  hay,  without  any  necessity  tm  a» 
d<^ng,  and  was  therein  a  Uttle  hurt  and  In- 
Jored.**  The  veidy  of  phdntUt  bdow  waa  a 
general  denial  ot  all  new  matter  contained  in 
tbe  answer  of  tiie  defendant  bdow.  Tlie  case 
was  tried  upon  these  Issues  before  the  covt 
with  a  Jury,  and  reaulted  In  a  verfflct  md 
Judgment  in  favor  of  the  plaintiff  below  for 
tbe  sum  of  $500  and  costs  of  salt  Defendsat 
below  died  motion  for  new  trial,  which  was 
overruled,  and  excepted  to;  and  defendant  be- 
low made  case,  and  brings  the  same  here  for 
review.  The  errors  complained  of  are— FIrsL 
in  the  refusal  ot  the  court  to  give  Instmcttons 
requested  by  Ibe  defendant  b^w;  and,  sec- 
ond. In  the  giving  of  general  Inatmctiooa  1^ 
tbe  court. 

At  tiie  dose  <^  the  evldmce,  and  btfiore  tbe 
court  commenced  to  charge  the  Jury,  the  de- 
fendant below  salnnltted  In  writing  the  tot- 
lowing  Instructlona  to  the  court,  and  requested 
that  tibe  same  be  gtven  aa  apifllcaMe  to  this 
case:  "(5)  A  poson  may  not  drive  aver  an 
unsafe  bridge  or  highway,  with  full  knowl- 
edge <tf  the  unsafe  condition,  and  take  bto 
chances  of  sostainhig  Injury  reason  at 
such  nnsafeneas,  and  then  recover  damages 
from  the  township  In  case  such  Injury  Is  sus- 
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talned.  (6)  Nor  woold  tbe  fftet  that  sutb  per- 
8on  had  no  other  road  ov«r  which  he  couM 
travel  or  transact  his  boalaeeB  Justify  him  In 
Tmturiag  apoQ  a  highway  or  bridge  that  he 
knew  to  be  tnuafe."  "(8)  If  the  Joiy  b^ere 
from  the  erldcace  that  the  ptaiatlff  was  warn- 
ed or  had  knowledge  of  saM  highway  or  cul- 
vert being  nnsafe,  and  with  such  knowledge 
and  with  the  defects  In  said  highway  or  col- 
vert.  If  any  existed,  plainly  to  be  seen  by  any 
person  looking  fOr  tbe  same,  Tontured  upon 
said  highway  or  cnlrert,  and  sostahied  Injury 
thereby,  he  cannot  recorer.  even  If  you  shonld 
find  that  sDch  highway  or  colrert  was  no- 
safe.**  The  coi^  refused  to  give  these  tn- 
stnictloaa,  and  the  defendant  below  assigns 
tills  refusal  as  error.  We  do  not  think  the 
court  erred  In  reCtostng  to  give  these  Instroc- 
tlona  as  requested.  If  tfa^  contain  the  eot^ 
reet  principle  of  law,  It  would  make 
petaon  trarellng  upon  a  highway  or  bridge 
tliat  Is  unsafe  guilty  of  negMgence.  Such  Is 
not  the  law.  The  snpreme  court  ot  this  state, 
in  sereral  well-considered  cases,  lays  down  a 
dlffer^t  rule.  In  tbe  case  of  Corlett  y.  City 
of  Leavenworth,  27  Kan.  078,  tbe  court  ea^: 
"The  fact  that  a  person  attempts  to  travel  on 
a  street  ot  sidewalk  after  he  has  notice  that 
It  la  unsafe  or  oat  of  rc^lr  is  not,  necee- 
sarlly,  negUgence."  la  the  case  of  Langan  t. 
City  of  Atchison,  85  Kan.  818,  11  Pac.  38, 
the  court  says:  "The  mere  fact  that  a  person 
knows  the  sidewalk  is  defective  will  not  pre- 
vent him  from  u^g  It,  and,  ordinarily,  a 
person  Is  not  oMged  to  fbrsake  the  sidewalk 
nnd  travd  In  tlie  street,  or  take  another  way. 
because  be  has  knowledge  of  Its  defects. 
•  •  •  Of  course  a  person  having  knowledge 
that  a  sidewalk  Is  defective  or  aomewhat  dan- 
^eroos  most  use  ordinary  care  and  prudence 
to  avoid  danger."  In  tbe  cose  of  Maultby  t. 
City  of  Leavenworth,  28  Kan.  746,  the  court 
eaya:  "Neither  Is  a  party,  although  be  Is 
aware  at  the  condition  of  the  sidewalk,  nec- 
essailly  obliged  to  go  aronnd  the  block  or  on 
anotber  street."  In  the  case  of  Otty  ot  itm- 
ptwlA  V.  Schmldllng,  33  Kan,  487,  «  Pac.  803, 
tb*  ooort  says:  "However,  there  Is  a  more 
serious  objection  to  the  Instruction.  It  ex- 
presses the  Idea  that  If  tbe  i^Intlff  undertook 
to  pass  over  tbe  sidewalk  wKh  tbe  knowledge 
that  It  was  defective  or  dangerous,  then  that 
ot  Itself  would  constitute  negllgeaice  which 
would  defeat  recovery.  This  is  not  the  law. 
Persons  are  not  to  be  entirely  debarred  from 
the  use  ot  tbe  street  because  tbey  are  out  <rf 
repair."  A  person  Is  not  to  be  delved  of  tbe 
right  to  use  a  public  highway  because  be 
knows  that  It  Is  hi  a  dangerous  condition  or 
unsafe.  It  requkes  of  him  the  exercise  of  a 
high  degree  of  care  and  prudence  while  mdng 
It,— «ucb  care  and  caution  as  a  reosonaUy  pru- 
dent person  would  exercise  under  like  dr- 
cimi stances.  It  is  a  question  of  fact  for  the 
jury  to  say,  under  all  the  evidence,  whether 
bis  acts  were  those  of  a  reasoimbly  prudent 
person,  and  if  the  injury  is  without  his  own 
negligence,  while  he  Is  in  the  exercise  of  an 


undoubted  right,  be  Is  entlHed  to  recover  for 
such  Injury.  Tbe  evidence  In  this  case  shows 
that  the  plalntHf  below  was  Injured  by  his 
wagon  being  overturned  while  traveling  on  a 
public  highway  In  Falls  township.  Chase  coun- 
ty, Kan.;  tliat  aach  highway  was  the  only 
road  he  had  to  get  over  from  the  place  where 
he  loaded  his  hay  to  the  point  of  destination; 
that  the  highway  was  one  that  was  In  caa- 
Btant  use  by  the  public;  that  persons  were 
I>asslng  over  It  every  day  with  all  kinds  of 
carriages  drawn  by  horses.  It  was  not  negli- 
gence for  him  to  use  this  highway  if  he  did  so 
In  a  careful,  prudent  manner. 

The  court.  Inter  alia,  gave  the  Jury  the  fol- 
lowing Instructions:  "Knowledge  by  a  per- 
B(m  of  a  defective  or  dangerous  condition  of 
a  public  highway,  and  the  use  of  it  notwith- 
standing such  knowledge,  are  not  of  them- 
adves  negllgmce.  If  the  necessities  of  a 
penmn's  busluess  require  falm  to  use  a  de- 
fective or  dangerous  highway,  he  may  use 
It,  notwithstanding  be  knows  Its  defects 
and  dang«a.  Such  knowledge  only  requires 
an  increased  caution  and  diligence  to  avoid 
Injury.  In  otha-  words,  although  a  person 
Is  required  to  exercise  only  ordinary  care 
and  prudence,  yet  such  care  and  prudence 
must  be  commensurate  with  the  necessities 
of  the  case,  and  maintain  a  constant  level 
with  the  dangers  of  the  situation."  "A  per- 
B<ni,  although  entitled  to  the  use  of  a  public 
highway,  and  entitled  to  do  so  although  be 
knows  Its  defective  character,  cannot  do  so 
In  the  face  of  certain  danger."  "If  the 
Judgment  of  an  ordinarily  prudent  and  rea- 
sonable person  would  teach  him  that  danger 
was  certain  and  unavoidable,  he  cannot  In- 
sist on  rushing  Into  it,  merely  because  the 
law  gives  him  the  right  to  use  the  public 
highway,  and  requires  the  township  officers 
to  keep  It  In  repair."  The  plalntlfC  In  error 
comiilalns  of  these  Instmctions.  We  think 
these  Instructions  contain  tbe  correct  prin- 
ciples of  law  governing  cases  where  a  party 
has  received  Injuries  by  use  of  a  defective 
piAllc  highway,  and  these  Instructlonfl  are 
In  accordance  wltti  the  principles  of  tbe 
common  law  and  In  full  harmony  with  the 
decisions  of  the  supreme  court  of  this  state 
on  the  question  of  negligence.  These  in- 
stracttons  are  as  favorable  to  the  defendant 
below  as  the  law  would  permit  The  au- 
tfaorltlea  cited  by  the  plalntltF  In  error  do^ 
not  contain  a  dlCCerent  rule  from  that  laid 
down  by  tbe  Judge  In  bis  charge  to  the  Jury 
In  this  case.  We  are  refored  by  counsel  to 
the  case  of  Art  man  t.  Railway  Co.,  22  Knn. 
296,  as  laying  down  a  different  rule;  but 
In  that  case  Artman  attempted  to  drive  over 
the  railroad  track,  where  no  crossing  had 
been  put  Id,  with  a  hay  frame  on  his  wagon 
partially  filled  with  hay,  at  a  place  where 
he  knew  l^t  an  empty  wagon  could  scarce- 
ly be  driven  over  with  safety,  and  yet,  wltb 
this  knowledge,  with  his  eyes  open  as  to  the- 
perll,  be  attempted  to  drive  over  It  Tbo 
court  says:  "He  was  negligent  of  hia  dirty 
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to  himself,— so  wanting  in  care  and  dili- 
gence In  his  conduct  'that  tbe  law  will  not 
afford  him  the  relief  which  he  seeks."  In 
that  case  the  danger  was  apparent,  cwtain, 
and  nnavoldable.  In  this  case  tbe  highway 
was  In  dally  use,  and  peraons  were  naing  it 
constantly,  and  the  danger  was  not  certain 
and  nnavoidable.  These  instructions  In- 
form the  Jury  that  If  a  person  knew  Ita  de- 
fective character,  he  canaot  use  it  In  the 
face  of  certain  danger,  and,  further,  that  If 
the  Judgment  of  an  ordinarily  prudent  per- 
son would  teach  him  that  danger  was  cer- 
tain and  unavoidable,  be  could  not  insist  on 
its  use  and  require  the  township  to  pay  htm 
for  iojurles  received  If  be  rushed  into  un- 
avoidable danger.  None  of  the  cases  cited 
1^  plaintiff  In  error  sostaln  the  posltlm  con-t 
tended  for  by  counsel. 

It  is  Insisted  by  plaintiff  In  error  that  the 
coart  erred  In  InBtmctlng  tbe  jnry  tbat  the 
burden  of  proof  was  on  the  defendant  below 
to  show  contribiitOTy  negligence.  Tbe  <dalm 
Is  that,  under  tbe  law  of  1S87,  giving  the 
plaintlfF  a  right  of  action  In  such  case  as  the 
one  under  consideration,  the  burden  of 
pleading  ia  changed,  and  It  la  necessary  for 
tbe  plaintiff,  in  setting  out  bis  cause  of  ac- 
tion, to  allege  the  absence  of  contributory 
uegllgmce  on  his  part,  and  It  Is  also  neces- 
sary for  him  to  prove  tbat  he  was  free  from 
negligence  contributing  to  his  Injury.  The 
statute  under  which  this  action  was  brought 
i-eads:  "Any  peracol  wlio  shall  without  con- 
tribnUng  negligence  on  his  inrt  sustain 
damage  by  reason  of  any  defective  bridge, 
i-ulvert,  or  hlghwi^  may  recover  damages 
fi-om  the  county  or  township  wtaer^  stich 
defective  bridge,  culvol,  or  highway  is  lo- 
cated." The  position  of  counsel  would  be 
correct  if  tbe  answer  contained  simply  a  de- 
nial of  tbe  allegations  In  the  petition.  It  Is 
necessary,  under  this  statute,  for  the  plain- 
tiff to  allege  that  he  was  free  from  negli- 
gence contributing  to  ttie  injury,  and  the 
proof  should  sustain  this  allegation;  but  In 
this  case  the  defendant  below  In  its  answer 
denied  all  the  allegations  in  plaintiff's  peti- 
tion, and  by  way  ot  an  afflrmative  defense 
alleged  that  the  Injury  that  plaintiff  below 
sustained  was  caused  by  his  own  negli- 
gence, and  set  out  tbe  particular  facts  con- 
stituting his  negligence:  'That  the  injury 
was  Imught  atwut  by  tbe  plaintiff's  own 
n^ligence  and  misconduct;  that  he  well 
knew  the  road  and  culvert,  and  well  knew 
the  condition  of  both  tbe  road  and  culvert 
before  said  Injury  occurred,  and  with  a  full 
knowledge  of  ev«7thlng  pertaining  to  the 
road  and  culvert,  said  plaintiff  voluntarily 
and  carelessly  and  recklessly  drove  a  wagon 
loaded  with  hay,  stacked  and  loaded  on  said 
wagon,  of  the  height  of  six  feet  above  the 
running  gean  of  said  wagon,  at  a  fast,  reck- 
less, and  furious  speed,  down  a  steep  hill 


and  Incline,  Immediately  on  to  said  culvert 
and  road  at  said  place,  and  by  reason  of  said 
fast,  careless,  and  reckless  driving,  and  bad 
handling  of  the  team,  and  by  reason  of  the 
hay  being  loos^  and  badly  stacked  on  the 
wagon,  said  wagtm  was  overturned  by  tbe 
team,  and  plaintiff  jumped  from  said  load 
of  hay,  without  any  necessity  for  so  doing, 
and  was  thereby  a  little  tanrt"  Now,  under 
the  allegatloiui  of  this  answw,  we  think  that 
tbe  burden  of  showing  Uie  fftcts  constltntU^ 
contributory  negligence  was  upon  the  de- 
fendant. It  had  set  up  an  affirmative  de- 
fense, and  it  should  have  been  required  to 
establish  it  by  evidence.  The  evidrace  on 
behalf  of  the  plaintiff  had  shown  that  he 
was  in  the  exercise  of  due  care  and  caution 
at  the  time  the  acddrat  occnrredt  and  if  the 
defendant  below  relied  upon  tbe  tects  stated 
in  ita  answer  as  constituting  such  Gontribn> 
tory  negligence  as  would  defeat  the  ^in- 
tlff'a  action,  tbe  burden  of  estabUshing  them 
was  certainly,  under  general  rules  of  evi- 
dence, cast  upon  the  defendant. 

The  final  error  complained  ttf  Is  In  tiie 
overruling  of  defendant's  (below)  motion  for 
a  new  trlaL  It  is  earnestly  luMsted  by 
counsel  that  the  court  sturald  have  set  aside 
the  verdict  of  the  Juiy  and  granted  a.  new 
trial  on  the  grounds  of  newly-dlscovOTed  ev- 
idence matwl^  to  a  ivt^er  defense  to  aaJd 
action.  We  have  read  the  affidavits  filed  for 
a  new  trial,  carefully,  and  we  do  not  think 
they  present  such  facta,  nndw  the  <drcum- 
Btances,  as  entitled  the  defendant  below  to 
a  new  trlaL  The  defendant,  in  Its  answer, 
set  up  the  very  tacts  tbat  it  now  claims 
were  not  discovered  imtll  after  tbe  vwdlct 
of  the  Jnry  was  returned;  that  tiiese  facts 
were  first  discovered  after  the  trial  was 
over.  It  seems  struige  that  d^eudant  be- 
low should  have  knowledge  of  these  fhcts. 
In  order  to  set  them  up  In  its  answer,  and 
then  claim  that  it  first  discovered  the  fscts 
for  the  first  time  after  the  trlaL  In  the 
cross-examination  of  witnesses  for  the  plain- 
tiff below  their  attention  was  called  to  the 
manner  of  loading  the  hay  on  tbe  wagon. 
Counsel  for  defendant  below  asked  plalntiH^ 
on  croaa-examination,  all  about  tbe  manner 
in  wUch  the  hay  waa  loaded  on  tbe  wagm; 
and  also  other  witnesses  were  examined  by 
defendant  in  ration  to  the  manner  in 
which  tbe  hay  was  bound,  and  the  condi- 
tion of  the  bay  and  wagon.  We  do  not  think 
the  facts  set  out  tn  tlie  affidavit  are  voy 
material  In  this  case;  and  if  they  were.  It 
does  not  seem  that  due  diligence  had  been 
used  to  discover  them;  and  If  tb^  had  been 
produced,  they  would  only  be  cumulative  ev> 
Idence  of  facts  already  before  the  Jury.  We 
think  there  waa  no  error  In  oramltng'  the 
motion  for  a  new  trlsL  The  Judgment  of 
the  district  court  Is  affirmed.  All  the  Judges 
concurring. 
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HODGSON  T.  McKINSTBY.   (No.  6a) 
(Court  of  Appeal*  of  Kanaaa,  Southern  Deport- 

nwnt,  a  D.  Dec  7,  1895.) 
JoDOHBirr  A.ekisvr  Nationai.  Bank— Uissolctiok 

— COLUTBKAL  ATTACK. 

Under  tho  act  of  couffress  for  the  oi- 
Ipmiiation  of  natioDal  banltiDff  asBociatioos, 
where  parties  have  compiled  with  Its  proTisions, 
and  are  once  organised,  it  becomes  a  body  cor- 
porate,  and  possesses  such  tishts,  powers,  and 
obligations  as  are  provided  for  in  the  law  of 
its  organisatioD;  and  may  go  Into  voluntary  liq- 
uidation, and  dissolve  Its  corporate  existence 
by  a  vote  of  its  fahareholdrav  owning  two-thirds 
of  its  stock;  and  when  the  corporation  has  gone 
into  liguidatioQ  and  dissolved,  its  corporate 
power  ceases,  and  it  can  neither  sue  nor  be 
sued,  and  cannot  be  represented  as  a  party  to  a 
suit  by  its  former  officers  or  shareholders;  and 
any  judgment  rendered  against  a  national  bank- 
ins  assodation  after  ft  has  been  disaolTed  is  ab- 
solutely void,  and  may  be  collaterally  called  in 
gnestlon  by  any  person  affected  thereby. 

(Syllabus  hr  tiu  Court) 

Error  from  district  court,  Kingman  coun- 
ty; L.  W.  iMHia,  Jiidg& 

This  suit  was  commenced  by  Bobert  IB. 
McKiuBtiy  against  B.  W.  Hodgson  to  re- 
cover upon  a  certain  appeal  bond  from  a 
justice  et  the  peace,  to  tbe  district  court 
Trial  1^  the  court  and  jury.  Judgment  for 
plaintiff  Maw.  Case  made  by  defendant 
below,  and  brought  to  this  court  for  review. 
Reversed. 

S.  S.  Ashbaugh.  for  plaintlCC  in  error. 

JOHNSON,  P.  J.  Eobert  H.  McKlnstry  a^ 
tempted  to  commence  an  action  before  a  Jus- 
tice of  the  peace  against  the  Citizens'  Nar 
tioual  Bank  of  Kingman,  Kan.,  a  former 
banking  c<»-poration,  organised  under  the 
laws  of  the  United  States;  and  upon  at- 
tempted service  of  a  summons  upon  R.  W. 
Hodgson,  the  former  president  of  said  bank- 
ing corporation,  a  Judgment  was  pretended 
to  be  rendered  for  the  plaintiff  below,  and 
thereafter  an  appeal  bond  was  filed,  signed 
by  R.  W.  Hodgson  as  surety,  and  the  cause 
taken  to  the  district  court,  and  thereafter 
such  proceedings  were  pretended  to  be  had 
as  resulted  in  a  pretended  Judgment  In  favor 
of  McKinstry  against  the  Citizens'  National 
Bank  of  Kingman,  Kan.,  and  afterwards 
execution  was  issued  on  such  Judgment,  and 
returned  unsatisfied  for  want  of  goods,  chat- 
tels, lands,  and  tenements  from  which  to 
make  the  same,  and  this  suit  was  then  in- 
stituted In  the  district  court  of  Kingman 
county,  Kan.,  by  Robert  E.  McKlnstry 
against  R.  W.  Hodgson  upon  such  appeal 
bond.  The  petitlcm  of  the  plaintiff  below 
was  an  ordinary  petition  on  the  bond,  set- 
ting forth  the  commencement  of  the  suit 
before  the  Justice  of  the  peace,  rendition  of 
Judgment,  the  signing  of  the  appeal  bond  by 
R.  W.  Hodgson,  Its  approval  by  the  Justice 
of  the  peace,  and  attaches  a  copy  of  said 
bond  to  his  petition,  the  trial  of  the  case  In 
the  district' court  on  the  appeal,  the  rendi- 
tion of  Judgment  therein  in  favor  of  Robert 
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B.  McKlnstry  against  the  Citizens'  National 
Bank  of  Kingman,  Kan.,  the  Issuance  of  ex- 
ecution thereon,  the  return  thereof  not  satis- 
fied, and  praying  Judgment  against  said 
Hodgson  for  the  amount  of  the  Judgment, 
interest,  and  costs.  To  this  petition  the  said 
U.  W.  Hodgson  made  his  answer,  setting  up 
three  separate  defenses.  The  first  answer 
admits  the  signing  of  the  appeal  bond,  but 
denies  that  the  suit  wherein  the  appeal  bond 
was  given  was  at  that  time  or  at  any  time 
legally  pending  against  the  Citizens'  Nation- 
al Bank  of  Kingman.  The  second  answer  Is 
as  follows:  "And  for  a  further  and  more 
particular  answer  b<a-elu  defendant  alleges: 
That  on  the  24th  day  of  December,  ISSS,  the 
said  Citizens'  National  Bank,  the  defendant 
In  the  action  wherein  said  bond  was  given, 
as  set  out  in  plaintiff's  petition,  went  Into 
voluntary  llquldatltm  and  dissolution,  and  Its 
existence  as  a  corporation  was  on  that  day. 
to  wit,  December  24,  1888,  entirely  terml- 
natedand  foreverended.  And  that  thlaresolt 
was  reached  by  reason  of  the  said  bank  hav- 
ing prior  to  that  day  duly  and  properly 
taken  and  pursued  all  the  steps  and  done  all 
the  acts  provided  and  required  by  the  stat- 
utes of  the  United  States  for  the  voluntary 
liquidation  and  dissolution  of  national  bank 
corporations  organized  under  and  by  virtue- 
of  said  statutes.  That  the  pretended  service 
of  process  upon  said  Citizens*  National  Bank 
as  set  out  in  plaintiff's  [>etIiion,  and  the  pre- 
tended appearance  of  said  bank,  by  its  at- 
torneys or  otherwise,  was  utterly  null,  void, 
and  of  no  effect,  because  and  by  reason  of 
the  said  voluntary  liquidation  and  dissolu- 
tion of  said  corporation  defendant  prior 
thereto,  to  wit,  on  said  24th  day  of  Decem- 
ber, 1^.  And  further  denies  that  any  legal 
or  valid  Judgment  was  ever  at  any  time  ren- 
dered against  said  Citizens*  National  Bank 
in  said  action  of  Robert  E,  McKlnstry  against 
the  same,  as  In  plaintiff's  petition  claimed 
and  set  out,  for  the  reason  that  long  prior 
thereto  the  said  bank  had  been  disincorpo- 
rated, and  become  nonexistent  by  and 
through  Its  said  voluntary  liquidation  and 
dissolution."  To  the  second  answer  the 
plaintiff  below  demurred,  for  the  reason  that 
said  second  defense  does  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  plaln- 
tifTs  action.  This  demurrer  was  sustained 
by  the  court,  and  the  defendant  below  ex- 
cepted to  the  ruling  of  the  court  snstalnin;- 
sald  demurrer.  And  aftem'ards  a  trial  was 
had  upon  the  petition  and  defenses  set  out 
in  the  first  and  third  defenses  of  the  answer, 
and  resulted  In  a  Judgment  In  favor  of  Mc- 
Klnstry against  Hodgson;  and  the  plaintiff 
In  error  made  a  case,  and  brings  the  matter 
to  this  court  for  review. 

The  sole  question  for  the  consideration  of 
this  court  Is  whether  the  facts  stated  In  the 
second  defense  of  the  defendant  below  con- 
stituted any  defense  to  the  petition  of  the 
plaintiff  below.  The  plaintiff  below,  by  bla 
demurrer,  admitted  the  truth  of  all  the  facts 
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stated  In  the  second  defense  set  up  In  said 
answer,  and  all  reasonable  conclusions  to  be 
drawn  therefrom  most  favorable  to  the  de- 
fendant below.  The  original  suit  was  pre- 
tended to  be  instituted  against  tbe  Citizens' 
National  Bank  of  Kingman,  Kan.,  which  had 
formerly  been  a  corporation  created  under 
the  well-known  act  of  congress  to  provide  a 
national  currency  secured  by  pledge  of  Unit- 
ed States  bonds,  which  act  provides  tbe 
mode  In  which  the  banking  associations  are 
to  be  organized  under  articles  of  association; 
that  every  association  formed  pursuant  to 
this  provision  shall  "be  a  body  corporate,** 
and  "have  succession  by  the  name  desig- 
nated in  its  organization  certificate,  and  for 
a  period  of  twenty  years  from  Its  organiza- 
tion, unless  sooner  dissolved."  By  such 
name  it  may  sue  and  be  sued,  complain  and 
defend,  as  fully  as  natural  persons.  A  cor- 
poration Is  defined  to  be  the  aB8oclatl(»i  of 
persons  In  law  under  a  particular  name, 
with  such  powers,  rights,  and  obligations  as 
are  prescrlljed  by  the  law  of  Its  creation,  to 
■carry  on  the  business  for  which  It  was  or- 
ganized so  long  as  tbe  corporate  entity  may 
«xlst;  and  when  the  corporation  is  dissolved 
all  c(Hi>orate  power  ceases.  When  a  corpora- 
tion is  dissolved,  it  ceases  to  exist  for  any 
cause,  and  Is  considered  as  civilly  dead,  and 
can  no  more  act,  by  its  agents  or  otherwise, 
than  a  natural  person  under  the  same  cir- 
cumstances. The  second  defense  set  up  In 
the  answer  of  the  defendant  alleges  that  <mi 
the  24th  day  of  December,  1888,  the  Citi- 
zens' National  Bank  of  Kingman,  Kan.,  went 
Into  voluntary  liquidation,  and  dissolved, 
and  its  existence  as  a  corporation  was  that 
day  entirely  and  forever  ended,  and  states 
tbe  manner  of  Its  dissolution.  The  act  of 
congress  under  which  national  bank  associ- 
ations are  created  provides  that  any  associa- 
tion created  under  the  act  may  go  Into  liqui- 
dation and  be  closed  by  a  vote  of  Its  share- 
holders owning  two-thirds  of  Its  stock.  The 
corporate  existence  of  the  Citizens'  National 
Bank  of  Kingman,  Kan.,  having  been  ter- 
minated by  Its  dissolution,  its  corporate  pow- 
ers ceased,  and  it  could  neither  sue  nor  be 
sued,  and  could  not  be  represented  as  a  par- 
ty to  any  suit  There  can  be  no  suit  with- 
out parties  plaintiff  and  defNidant;  and 
where  either  of  the  parties  are  dead  the 
court  caunot  acquire  any  Jurisdiction  over 
such  party,  and  any  Judgment  or  order  taken 
against  a  dead  person  la  void,  and  binds  no 
person.  We  think  the  case  of  Railway  Co. 
V.  Smith,  40  Kan.  192,  19  Pac.  036,  Is  de- 
cisive of  this  case.  Justice  Valentine,  speak- 
ing for  the  court,  says:  "In  all  cases  of 
death  or  other  disability  of  a  party  the  ac- 
tion can  then  be  continued  only  by  or  agahist 
the  representatives  or  successors  In  int^ 
est  of  such,  and  not  in  such  party's  own 
name.  •  •  •  This  case  Is  where  the  origi- 
nal party  has  ceased  to  exist,  has  become 
defunct,  1b  dead,  and  therefore  not  able  to 
prosecute  or  defend."  Tbe  same  position  Is 


affirmed  In  the  case  of  Cnnkle  v.  Railroad 
Co.,  54  Kan.  194,  40  Pac.  184.  It  follows 
from  these  decisions,  as  well  as  from  gen- 
eral rules  of  law  respecting  parties  to  a  suit, 
that  the  court  erred  In  sustaining  tiie  de- 
murrer of  the  plaintiff  below  to  tlie  second 
defense  set  up  by  defendant  below  In  his 
answer.  The  Judgment  of  the  district  court 
is  reversed,  and  the  case  remanded  to  the 
district  court,  with  direction  to  grant  a  new 
trial,  and  to  overrule  the  demurrer  of  tbe 
plalntltf  to  said  second  count  of  defeodant's 
answer.  All  the  Ju^es  concu'rrlns. 


HODGSON  V.  HAUDT. 

(Oonrt  of  ,Aj>peai8  of  Eaosas,  Soathem  Depart- 
ment, a  D.  Dee.  7,  1886.) 

Error  from  district  eotiit,  Kinsman  eoiraty: 

L.  W.  Ledie,  Judge. 

Action  by  Charles  B.  Hardy  against  R.  W. 
Hodgson.  Judgment  for  plaintiff.  Defendaat 
brings  error.  Revened. 

Asbbaogb  &  Steck,  for  pliUnldfl  in  emr.  J. 
W.  Stein,  for  defendant  in  error. 

JOHNSON,  P.  J.  This  was  an  action  Insti- 
tated  in  the  district  court  of  filingnian  county, 
Kan.,  by  Charles  B.  Hardy,  against  B.  AV. 
Hodgson,  to  recover  on  an  appeal  bond.  The 
name  facts  exist  in  this  case  as  do  In  the  case  of 
Hodgson  V.  McKinstry  (No.  60,  Jost  decided  by 
this  courO  42  Pac.  929,  and  the  dedsion  in  that 
case  isdedsive  of  this.  Forthe  reasons  setfbrth 
in  Uie  opinion  in  that  case  the  judgment  of  tbe 
district  court  is  reversed,  and  the  case  remand- 
ed to  the  district  court  with  directions  that  the 
court  set  aside  the  fnagment,  and  grant  a  new 
trial,  and  oremile  liw  demorrw  of  the  plaintiff 
below  to  the  answer  of  the  defokdant.  AU  the 
judges  concnniiiff. 


BRADLBT  at  aL  T.  STERLET  «t  aL  (HALL 
«t  aL,  Oaralsheea). 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment O.  D.   Dec  7.  189S.) 
Rbvibw  on  Appbal— Diboharos  or  OARSisaiiENi 

— PaOFBRTT  LlABLK— LAKD  HbU»  AS  TSl^TEE. 

1.  This  court  has  the  power  to  review  the 

action  of  the  tiial  conrt  in  discharging  a  gar- 
nishment though  the  record  does  not  contaia 
the  judgment  in  the  orl^nai  action. 

2.  Qamishment  proceedings  bind  only  such 

{iroperty,  money,  and  credits,  not  exempt  by 
8w  from  execution,  as  belong  to  the  defendant 
and  in  the  posseseion  of  tbe  garnishee,  or  owed 
by  him  at  the  time  of  tbe  service  of  process 
upon  the  garnishee. 

3.  Where  real  estate  ia  conveyed  by  tlte 
debtor  to  a  person  In  trust  to  answer  a  boas 
fide  debt  due  another,  such  trustee  is  not  lia- 
ble in  proceedtDfis  in  garnishment  unless  It 
appears  that  at  the  time  of  service  of  the  no- 
tice in  garnishment  a  surplus  remained  in  bis 
hands  belonging  to  the  debtor  after  answeriag 
the  requirementH  of  such  trust 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Bartwr  ootmtr; 
C.  W.  Ellis,  Judge. 

Action  by  Bradley  &  Metcalf  against  Byer^ 
ley,  Dark  &  Runyan  In  which  James  p.  Hall 
and  others  were  gamlsbeea.  From  a  ivdg- 
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meat  dlBcharglDg  the  gamldMes,  ptadntiffa 
brlnff  mor.  Afflrmed. 

Orentrewt  &  Denton,  for  idalntUEs  In  oror. 
O.  M.  Hartli^  tor  defendants  In  error. 

COLE,  J.  On  AprU  26,  1889.  Bradley  & 
Metcalf  brought  a«  acti<xi  In  the  district 
eourt  of  Barber  coun^  against  tbe  firm  of 
Byeiiey,  Dark  &  Rnnyw),  and  at  tbe  same 
time  filed  an  aiBdavit  in  gamlsbment  upon 
wblch  a  summons  was  IssiMid  to  James  F. 
Han,  Nannie  Rnnyan,  and  Andrew  AxUne 
as  garnishees.  The  garnishee  defendants  Ax- 
Une and  Bnnyan  filed  their  ansn«iB,  deny- 
ing, generally,  that  they  were  indebted  In 
any  manner  to  the  inlndpal  defendant^,  and 
that  fbey  had,  nndOT  their  possession  or  con- 
trol, any  property,  money,  or  credits  belong- 
ing to  said  principal  drfendants.  James  P. 
Hall  filed  Us  answer,  in  which  he  set  forth 
that  be  had  in  his  possession  and  under  his 
control  certain  property  belonging  to  said 
princlpa]  defendants,  a  part  of  which  was 
real  and  a  part  personal.  He  set  forth  in  his 
answer  that  he  beld  the  personal  property 
by  Tlrtae  of  a  certain  chattel  mortgage,  which 
bad  been  execcted  by  tbe  principal  defend- 
ants to  Um  to  secure  certain  Indebtedness,  a 
portion  of  which  was  doe  to  him  personally 
and  the  balance  to  certain  other  creditors 
named  In  said  chattel  mortgage.  He  farther 
aet  forth  in  Ids  answer  that  be  held  deeds 
to  certain  property  which  had  been  executed 
by  said  principal  defendants,  and  the  purpose 
for  which  be  held  the  same;  and,  further, 
that  the  principal  defendants,  Byerley  ft  Dai^, 
wlio  bad  succeeded  the  firm  <a  Byeriey,  Dark 
■&  Runyan,  had  executed  tbelr  chattel  mort- 
gages upoa  the  personal  property  of  which 
he  had  possession  subject  to  tbe  we  which 
had  been  gkvea  to  Hall.  Tbe  plalntifFs  filed 
a  written  ezc^tJon  to  the  answers  of  said 
garnishees,  and  served  notice  upon  each  of 
them  that  objection  was  made  to  the  dfs- 
^diarge  of  said  gandsheo^  or  either  of  them, 
from  Vablllty  under  their  said  answers;  and 
tbe  Issue  having  thus  been  Joined  under  the 
statute,  the  case  came  on  fOT  bearing  be- 
tween the  i^lntlfrs  and  the  garnishee  de- 
fendants, whereupon  the  plalntUfs  asked  leave 
<st  conrt  to  fflsmlss  said  action,  as  to  the  gar- 
nishee defendants  Axllne  and  Runyan,  with- 
out prejudice  to  a  future  action,  and  further 
asked  that  said  dismissal  be  granted  without 
the  taxation  of  attorney's  fees  for  said  gar- 
nishee defendants;  and  tbe  court  sustained 
the  application  of  tbe  plaintiff  to  dismiss,  but 
overruled  said  application  so  far  as  the  taxa- 
tion of  tbe  attorney's  fees  was  concerned. 
After  the  court  bad  ruled  that  the  attorney's 
fees  would  be  taxed  in  favw  of  each  of  said 
garnishee  defendants,  the  plaJntlfls  asked 
leave  to  withdraw  their  offer  of  dismissal, 
and  to  proceed  with  the  trial  upon  the  an- 
swer of  said  defendants,  which  motion  the 
court  overmled;  and  after  the  ruling  tbe 
court  taxing  the  attorney's  fees  hi  farm  of 
eadi  of  said  garnishee  defendants,  as  well  as 


the  refusal  of  the  court  to  permit  the  with- 
drawal of  the  ofTer  to  dismiss,  tbe  plainttffs 
duly  excepted.  Thereupon  the  trial  proceed- 
ed as  between  tbe  plaintiffs  and  the  garnishee 
defendant  James  P.  HalL  And  the  plaintiffs, 
having  introduced  all  their  evidence,  rested, 
and  filed  their  motion  for  Judgment  upon  the 
evidence  introduced  by  the  plalntlCFs  in  tbe 
case,  which  motion  was  by  the  court  over- 
mled, and  Judgment  rendered,  discharging 
the  said  garnishees  and  taxing  the  cost,  in- 
cluding an  attorney's  fee,  against  the  plain- 
tittB.  From  the  ruling  of  ttie  court  dischar- 
ging each  and  all  of  said  garnishees,  as  well 
as  taxing  the  attorney's  fees  la  each  cose, 
plaintlfb  in  wror  bring  tte  case  here  for 
review. 

Oounsd  for  defendants  In  error  urge  as  a 
preliminary  question  that  this  court  cannot 
review  tbe  matters  in  coutrorersy  for  the 
rtfison  that  tbe  record  doea  not  contain  the 
final  Judgment  in  the  original  action.  This 
position  Is  not  well  taken.  Paragraph  4Mi, 
Oen.  St  1889,  provides:  "The  siqn-eme  court 
may  reverse^  vacate  or  modify  *  *  *  an 
order  that  grants  or  refuses  a  omtlnuance; 
discharges,  vacstes  sr  modifies  a  provisional 
remedy."  Under  this  portlcm  of  said  para- 
graph, this  court  has  the  power  to  review  the 
action  of  tbe  trial  court  in  discharging  the 
garnishees  from  UahUlty;  and,  where  tbe  rec- 
(MTd  contains  everything  necessary  for  this 
court  to  pass  iq>on  the  errors  complained  of 
In  that  regard.  It  is  sufBcient  to  chall«tge 
our  attention,  even  although  the  record  does 
not  contain  the  final  Judgment  In  the  original 
case. 

PlalntUbr  In  error  urge  a  number  of  reasons 
why  the  Jtidgment  of  the  trial  conrt  should  be 
reversed,  and  we  shall  proceed  to  consider 
them  in  the  order  in  which  th^  are  present- 
ed. 

Tlie  first  aaBignmoit  of  errw  upon  which 
plaintuts  to  error  rely  is  that  **aie  court 
erred  to  dismissing  the  said  action  as  to  tbe 
defendant  Nannie  Runyan,  and  taxing  flie 
cost,  including  $26  for  attorney  fees,  against 
the  i^alntliEB  to  aror."  Tlie  record  discloses 
that  when  the  issue  had  been  Joined  as  be- 
tween tbe  plaintiffs  in  error  and  tbe  gar- 
nishee defendant  Nannie  Rmtyan,  and  the 
time  had  arrived  for  the  trial  of  said  issue, 
plalntlfrs  in  error  moved  the  court  for  per^ 
mission  to  dluniss  said  action,  and  as  a  sep- 
arate request  also  moved  the  Court  that  such 
dismissal  be  made  without  taxation  of  the 
attorney's  fee  provided  by  statate.  Thecomt 
granted  tbe  motion  to  dismiss,  but  very  prop- 
erly held,  under  the  drcumstancea  of  this 
case,  that  the  attomey*a  fee  must  be  toxed 
as  against  the  platotlffa  A  garnishee  de- 
fendant can  only  be  held  liable  where  there 
Is  either  property,  money,  or  credlte  to  the 
bands  of  such  garnishee  belonging  to  the  prin- 
cipal defendant,  and,  if  the  plalntlflt  excepts 
to  the  answer  filed  by  such  garnishee,  it  be- 
comes necessary  to  try  the  issue  thus  fram- 
ed. This  is  a  separate  trial  from  that  which 
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Toaj  arise  between  the  plalntlffi  and  prlDclpal 
defendants,  and  the  garnisbee  Is  thereby  com- 
pelled to  obtain  counsel  to  represent  his  in- 
terests In  such  trial;  and  the  statute  wisely 
provides  that  in  such  a  case,  If  the  plaintiff 
fall  to  prove  any  liability  on  the  part  of  the 
garnishee,  he  shall  contribute  the  amount 
named  In  the  statute  to  assist  in  defraying 
the  expenses  inoirred  by  the  garnishee  In  the 
litigation.  Nor  do  we  think  that  the  court 
erred  in  afterwards  refusing  to  permit  plain- 
tiffs to  withdraw  their  dismissal  When  plain- 
tiffs come  into  court,  and  asfc  the  court  to 
dismiss  an  action,  and  the  request  Is  granted, 
it  is  within  the  discretion  of  the  trial  court 
as  to  whether  such  dlsmiasaJ  shall  be  set 
aside  or  not,  and  in  this  case  we  cannot  say 
that  the  trial  court  abased  that  discretion. 

The  other  assignments  of  error  urged  by 
plaintiffs  may  all  be  considered  under  one 
head,  as  all  allude  to  the  action  of  the  court 
in  discharging  the  garnishee  defendant  James 
P.  Hall.  It  Is  shown  by  the  record  that  the 
principal  defendants  in  this  action  were  In- 
debted to  James  P.  Hall  In  the  sum  of  $1,500, 
and  that  there  also  existed  certain  other  in- 
debtedness of  said  principal  defendants,  due 
to  Nannie  Runyan  and  Mrs.  WalL  The  evi- 
dence disclosed  that  these  were  all  bona  Ade 
debts,  and  these  debts  were  secured  by  a  chat- 
tel mortgage  executed  by  the  principal  de- 
fendants to  Hall,  each  note  being  specially 
referred  to  In  the  chattel  mortgage,  and  it 
being  specifically  stated  in  said  mortgage 
that  the  security  was  to  be  used  In  paying 
such  indebtedness.  The  principal  defend- 
ants had  also  conveyed  to  Hall  a  store  build- 
ing described  as  "lot  six  (6),  South  Main 
street,  Medicine  Lodge;  also  lot  twelve  (12), 
on  Second  Ave.  In  the  same  city,"  a  piece  of 
real  estate  which  is  described  as  "Byerley's 
Homestead";  and  also  the  S.  %  of  the  N.  W. 
%  and  the  N.  ^  of  the  S.  W.  section  27. 
township  31,  range  11,  In  Barber  county.  So 
far  as  any  liability  of  the  garnishee  Is  con- 
cerned, with  regard  to  the  stock  of  goods,  the 
evidence  disclosed  that  no  surplus  remained 
in  his  hands  after  the  satisfaction  of  the 
debts  for  which  such  goods  were  pledged, 
and' the  evidence  furtlier  shows  clearly  that, 
after  the  satisfaction  of  the  chattel  mort- 
gage given  to  Hall,  the  balance  of  the  goods 
we^e  taken  poaseaslon  of  by  the  Citizens' 
Bank  under  a  chattel  mortgage,  the  bona 
fides  of  which  is  not  controverted.  All  these 
claims  were  a  lien  upon  the  stock  prior  to 
the  proceedings  In  garnishment  instituted  by 
the  plaintiffs.  In  order  to  establish  a  liabil- 
ity upon  the  part  of  the  garnishee,  there  must 
be  a  surplus  in  his  hands  after  the  satisfac- 
tion of  the  debts  for  which  the  property 
stands  pledged.  Such  surplus  did  not  exist, 
so  far  as  the  goods  are  concerned,  in  this 
case,  and  the  court  therefore  committed  no 
error  in  holding  that,  with  regard  to  said 


goods,  there  was  no  liability  upon  the  part 
of  the  garnishee  Hall.  So  far  as  the  convey- 
ance of  the  store  building  is  concerned,  the 
evidence  discloses  that  It  had  not  been  placed 
on  record,  and  that  the  deed  conveying  same 
had  been  returned  to  the  principal  defend- 
ants on  April  23d,  two  days  before  the  service 
of  the  summons  in  garnishment  upon  HalL 
Garnishment  proceedings  bind  only  such 
propei-ty,  money,  and  credits  as  belong  to  the 
defendants  in  the  possession  of  the  garnishee 
or  owed  by  him  to  the  defendant  at  the  time 
of  the  service  of  the  process  in  gamiehment 
With  regard  to  the  piece  of  real  estate  de- 
scribed as  "Byerley's  Homestead,"  and  also 
lot  12.  <m  Second  avenue,  the  plaintiffs  are 
In  no  position  to  complain.  It  Is  immaterial 
what  transfers  had  l>een  made  of  .these  two 
pieces  of  real  estate,  or  the  purpose  for  which 
such  transfers  had  been  made.  The  evidence 
clearly  discloses  that  one  of  those  tracts  was 
the  homestead  of  Byerley  and  the  other  the 
homestead  of  Runyan.  Such  being  the  case, 
they  could  In  no  way  be  liable  for  any  indebt- 
edness which  might  be  due  from  the  prin- 
cipal defendants  to  the  plaintiffs,  for  the 
lien,  as  against  the  garnishee,  could  be  no 
greater  than  the  Judgment  lien  against  the 
principal  defendants.  Garnishment  proceed- 
ings can  only  reach  such  properly,  whether  it 
be  real  or  personal,  as  may  be  by  law  not  ex- 
empt from  execution.    Gen.  St  1885,  5  4296. 

Did  the  court  commit  error  In  discharging 
the  garnishee  defendant  Hall  from  liability 
with  regard  to  the  tract  of  land  described  as 
"the  S.  %  of  the  N.  W,  ^4  and  the  N.  %  of 
the  S.  W.  ^,  section  27,  township  31,  range 
11,"  the  deed  for  which  was  held  by  Hall  at 
the  time  be  was  served  with  process  as  gar- 
nishee In  this  case?  We  have  had  some  dif- 
ficulty in  answering  this  question,  and  It  is 
only  after  an  examination  of  many  authori- 
ties, not  only  of  our  own  state  but  of  othera. 
that  a  conclusion  has  been  reached.  The  evi- 
dence Is  not  very  clear,  but  the  position  of 
the  trial  court  seems  to  have  been  that  thla 
piec6  of  property  was  conveyed  to  Hall  In 
trust  for  G.  M.  Runyan  for  the  purpose  of 
securing  a  debt  which  was  due  to  falm  fOr 
money  which  had  been  placed  In  the  business 
of  Byerley,  Dark  &  Runyan,  and  we  think 
there  is  sufficient  evidence  to  sustain  this 
conclusion  of  the  trial  court  Such  being  the 
case,  the  real  estate  sought  to  be  reached 
had  ceased  to  be  the  property  of  the  prin- 
cipal defendants,  and  was  held  by  the  gar- 
nishee Hall,  not  as  their  property,  but  in 
trust  for  G.  B.  Runyan,  and  he  would  there- 
fore not  be  liable  in  this  action  because  he 
had  possession  of  the  deed  conveying  said 
real  estate.  Morrill  v.  Raymond,  28  Kan. 
415;  Franklin  t.  Oolley,  10  Kan.  261;  Drake, 
Attacbm.  (3d  Ed.)  8  539.  Perceiving  no  er- 
ror in  this  case,  the  judgment  of  the  district 
court  Is  affirmed.  All  the  Justices  concorrlnx- 
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ATCHISON,  T.  &  8.  F.  B.  CO.  t.  DIT3IABS 
•t  aL^ 

<Ooart  of  Appeal!  of  Kanaas,  Southern  D^Mut- 
ment,  O.  D.  Dec.  7.  1896.) 
Gabb  Madb— PBUOHFTroirB— SDmonircT. 

1.  Where  a  case  made  ii  eerved  and  ae- 
knowled^ed  bj  the  oppoiite  party,  a  statement 
of  aomething  which  occnrred  subsequent  to 
said  service  cannot  be  a  part  of  the  legal  "case 
made,"  for  the  reason  tbnt  the  said  statement 
has  Dot  been  served  upon  the  opposite  party. 

2.  In  the  making,  serving,  settling,  and  Sl- 
ing of  a  case  made,  any  duty  imposed  upon  the 
court  or  judge  will,  in  the  absence  of  anything 
to  the  contrary,  be  presumed  to  have  been  done 
ID  accordance  with  the  reqniremeDts  of  the 
law,  bat  any  duty  rcqalred  of  the  litigants  must 
be  affirmatively  shown  bj  the  record  to  have 
been  performed. 

3.  The  recOTd  mnst  affirmatirely  thow: 
XI)  That  the  "case  made"  was  served  In  prop- 
er time;  (2)  that  the  opposite  party  was  pres- 
ent at,  or  was  notified  or  waived  notice  of,  the 
time  and  place  of  settling  the  ease,  or  had 
waived  hie  right  to  make  amendmenta. 

(ByUabns  by  the  Court) 

Error  from  district  covzt,  8edgwi(ft  connly: 
■G.  Reed,  Judge. 

Action  by  O.  h.  Ditmars  and  others,  part- 
ners, as  Ditmars,  Vorla  A  Vandevere,  against 
the  Atchison,  T<^ka  &  Santa  F6  Railroad 
-Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Dismissed. 

A  A  Hurd  and  Bentley  A  Fevgnson,  tot 
platntur  In  error.  J.  D.  Houston,  for  defend- 
ants In  OTor. 

i>BNNISON,  J.  An  objection  la  raised  to 
tbe  record  In  tbls  case.  The  defendant  in 
error  contends  that  there  la  no  proper  record 
attached  to  tbe  petition  In  error;  hence,  noth- 
ing this  court  can  review.  We  will  consider 
this  objection  flr^t,  for  the  reason  that.  If  it  Is 
well  founded,  the  others  need  not  be  consid- 
ered. The  record  shows  a  "case  made"  pre- 
pnred  and  served.  The  service  Is  acknowl- 
edged by  J.  D.  Houston  and  W.  H.  Boone, 
attorneys  for  plaintiff,  on  March  8,  1891. 
Immediately  following  the  acknoTrledgment 
of  service  Is  the  following  statement,  to  wit: 
"Thereafter  and  prior  to  March  30, 1891,  said 
•case  made,  afi  prepared  by  the  defendant,  was 
presented  to  the  court  for  settlement,  togeth- 
er with  the  suggestions  of  amendments  there- 
to, the  plaintiff  appearing  by  J.  D.  Houston 
and  W.  H.  Boone,  and  the  defendant  by  Bent- 
ley  &  Ferguson,  and  the  court  not  having 
time  to  examine  tbe  said  case  made,  and  to 
settle  the  same,  extended  from  time  to  time 
for  settlement  until  July  9,  1891;  and  there- 
after, on  2d  July,  1891,  counsel  for  defendant 
made  application  for  a  settlement  of  the  case 
made  herein,  and  was  by  the  court  Informed 
that  be  was  engaged  at  that  time,  and  that 
the  time  for  settling  the  same  would  be  ex- 
tended, if  counsel  desired,  until  such  time 
as  the  court  might  be  prepared  to  settle  the 
same.'*  Then  the  certlflcnte  of  the  judge, 
which  Is  as  follows:  "I,  C.  Reed,  Judge  of 
the  district  court  of  Sedgwick  county,  Kan- 

1  Beheariog  granted. 


sas,  do  faweby  certify  that  the  abore  anfl 
foregoing  case  made  was  duly  prepared,  senr- 
ed,  and  submitted  for  aettlemeiit,  and  set- 
tled and  signed  by  nw  as  a  correct  case  made, 
tbls  July  14th,  1891.  a  Reed.  Judge." 

We  will  first  analyze  tbe  above  statement 
to  determine  what  Its  effect  Is.  It  states  that, 
at  some  Indefinite  time  between  the  3d  and 
the  30th  of  March,  1891,  said  case  made,  as 
prepared  by  the  defendant,  was  presented  to 
the  court  for  settlement,  together  with  the 
suggestion  of  amendmeuts  thereto,  and  that 
the  necessary  parties  were  present:  that 
the  court  extended  tbe  time  for  settlement 
until  July  9, 1891;  that  prior  to  the  expiration 
of  that  time,  and  on  July  2,  1891.  the  attor- 
neys for  the  defendant  made  application  for  a 
settlement  of  the  case  made,  and  were  in 
formed  the  court  that  the  time  for  set* 
tling  the  same  would  be  extended,  If  coun- 
sel desired,  until  such  time  as  tbe  court  might 
be  prepared  to  settle  the  same.  Is  this  state* 
ment  a  part  of  the  case  made?  Are  the  al- 
legations contained  therein  entitled  to  the 
same  force  and  effect  as  the  other  allegations 
In  the  "case  made"?  Does  the  certificate 
of  the  judge  import  their  truth,  the  same  as 
It  does  the  truth  of  the  other  allegations? 
If  these  questions  are  answered  tn  the  afflrm- 
atlve,  tbaa  the  defendant  in  error  was  present 
by  his  attorneys  at  a  time  between  the  3d 
and  30th  of  March,  1891,  when  the  settlement 
of  the  case  was  considered,  and  probably  sug- 
gested amendments  to  said  case,  although 
that  does  not  clearly  appear.  If  the  above 
questions  are  answered  in  the  negative,  then 
the  statement  can  have  no  force  and  effect, 
for  the  reason  that  it  Is  not  a  part  of  the 
case  made,  la  not  a  part  of  the  record,  and  Is 
vouched  for  by  nobody.  If  the  above  ques- 
tions are  answered  in  the  afflnnatlTe,  then 
this  part  of  the  "case  made"  was  never  serv- 
ed upon  the  defendant  in  error.  The  state- 
ment Itsdf  relates  that  the  proceedings  took 
place  after  the  service  of  the  case  made  on 
iSATch  S,  1891.  It  therefore  follows  that, 
whichever  view  we  take  of  this  statement,  It 
must  be  entirely  disregarded,  and  the  record 
considered  the  same  as  though  It  did  not  ap- 
pear. The  case  was  duly  served  upon  the  de- 
fendant in  error.  The  record  falls  to  show 
a  notice,  or  the  waiver  thereof,  of  the  time 
and  place  when  said  case  made  would  be 
signed  and  settled,  or  the  presence  of  the  de- 
fendants at  the  time  of  settlement.  We 
might  also  add  that  the  statement  falls  In 
this  respect  also.  The  record  also  fails  to 
show  that  the  defendant  In  error  either  made 
or  waived  the  suggestion  of  amendments. 

We  have,  then,  tbe  service  of  the  case 
made,  Its  acknowledgment  by  opposing  coun- 
sel, and  the  certificate  of  the  trial  Judge.  Is 
this  sufficient?  The  defendant  In  error  con- 
tends that,  not  only  must  the  case  be  duly 
served,  but  that  tbe  record  mast  affirmative- 
ly show  that  the  defends  nt  In  error  was  pm^ 
ent  at  the  time  of  settling  and  signing  the 
case  made,  at  that,  in  bis  absence,  tbe  lee* 
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ord  should  afflrmatlvely  Bhow  that  amend- 
ments bad  been  suggested  or  waived,  or  that 
the  opposing  party  bad  notice  of  the  time  and 
place  of  settling  the  case.  The  authorities 
are  uniform  that  in  the  absence  of  the  ap- 
pearance, or  proper  waiver  thereof,  by  the 
opposing  party,  the  record  must  affirmatively 
show  all  the  previous  steps  necessary  to  the 
settling  and  signing  of  tbo  case.  Upon  the 
question  as  to  whether  the  record  must  af- 
firmatively show  the  absence  or  presence  of 
the  opposing  party,  the  decisions  of  our  su- 
preme court  do  not  seem  to  be  so  plain.  In 
the  case  of  Douglass  v.  Parker,  32  Kan.  593, 
6  Pac.  178,  It  is  held  that  "where  a  case  for 
the  supreme  court  Is  made  and  served  upon 
the  defendant  within  proper  time,  and  Is  set- 
tled and  signed  by  the  judge  of  the  district 
court,  and  properly  attested  and  filed  by  the 
clerk,  It  will  be  presumed,  In  the  absence  of 
anything  to  the  contrary,  that  the  case  was 
settled  In  accordance  with  the  requirements 
of  the  law."  This  case  is  also  quoted  ap- 
provingly In  the  case  of  Railroad  Co.  v.  Cone, 
37  Kan.  507,  15  Pac.  499.  A  different  doc- 
trine seems  to  be  held  in  the  case  of  Weeks  v. 
Medler,  18  Kpn.  425.  In  that  case  the  judg- 
ment was  rendered,  three  days  given  to  make 
a  case,  and  the  case  presented  and  allowed 
and  filed  all  on  the  same  day.  In  <M>mment- 
lug  upon  the  case  made,  Chief  Justice  Horton 
says:  "The  record  nowhere  shows  that  the 
defendant  In  error  was  present  In  court  when 
the  case  made  was  presented  or  signed,  or 
that  the  defendant  had  examined  the  case,  or 
offered  or  declined  to  suggest  amendments 
thereto,  or  ever  assented,  by  himself  or  coun- 
sel, to  such  case  being  settled,  or  signed,  or 
filed,  or  had  any  notice  that  such  case  made 
would  on  that  day  be  presented  for  settle- 
ment. Under  these  circumstances,  we  can- 
not pass  upon  the  questions  presented  In  the 
brief  of  counsel  for  plaintiff  In  error,  as  the 
paper  attached  to  the  petition  in  error  is  no 
copy  of  the  legal  case  made,  within  the  pur- 
view of  the  statute.  •  •  •  We  cannot  hold 
that  a  party  is  bound  to  be  In  attendance  up- 
on the  court  all  the  time  from  the  service  of 
a  case  made  till  It  is  settled;  nor  can  we  pre- 
sume that  the  settling  and  signing  of  a  case 
made  by  a  judge  Is  with  the  consent  or  ap- 
pearance of  the  opposite  party,  where  there 
Is  nothing  In  the  record  afiSrmatlvely  show- 
ing this  fact  The  mere  signature  of  the  dis- 
trict Judge  to  the  paper,  a  copy  of  which  is 
presented  to  this  court  as  a  case  made,  is  not 
a  Bufflcient  showing  that  the  prerequisites  to 
make  the  case  a  valid  one  were  complied 
with.  The  jurisdiction  of  the  judge  to  settle 
the  case  Is  a  special  and  limited  jurisdiction, 
which  (miy  arises  at  the  times  and  under  the 
circumstances  specified  by  law;  and  in  the 
alMentK  of  any  appearance  of  the  opposite 
party,  or  a  waiver  of  amendments,  it  should 
appear  from  the  record  that  the  case  had  been 
duly  served,  and  that  amendments  had  been 
suggested  or  waived,  or  that  such  opposing 
party  bad  notice  of  the  time  and  place  of  the 


settling  of  the  case.  In  other  w(h^  the  rec- 
ord should  show  afflrmatlv^y  the  previous 
steps  necessary  to  the  settlement  of  the  case, 
In  the  absence  of  the  appearance,  or  waiver 
therw)t,  by  the  opposing  party."  The  case  of 
Railway  Co.  v.  Roach,  18  Kan.  592  is  almost 
exactly  similar  to  the  case  at  bar.  The  only 
material  dlfferoice  is  that  the  certificate  of 
,the  judge  Is  not  dated  In  tliat  case.  In  that 
case  Justice  Brewer,  In  delivering  the  opinion 
says:  "Now,  In  the  cose  of  Weeks  v.  Medler 
It  was  bold  ttiat  the  record  should  show  af- 
firmatively the  previous  steps  necessary  to 
the  settlement  of  the  case,  in  the  absence  of 
the  appearance  or  proper  waiver  by  the  op- 
posing ijarty.  Here  the  record  falls  to  show 
any  notice  to  the  opposite  party  of  the  thne 
and  place  of  the  settling  of 'the  case,  any  ap- 
pearance or  waiver  by  such  party,  or  the 
time  In  which  the  case  was  in  fact  settled. 
For  aught  the  record  discloses.  It  may  have 
been  signed  and  settled  the  very  day  the  copy 
was  served  on  opposing  counsel,  as  In  Weeks 
T.  Medler,  and  without  giving  them  the  three 
days  in  which  to  suggest  amendments.  It  no- 
where appears  that  the  judge  considered  any 
amendments,  or  that  any  were  suggested,  or 
that  the  counsel  had  nooe  to  suggest,  or  that 
they  bad  waived  in  any  manner  tb^  right  t» 
suggest  them." 

If  the  doctrine  laid  down  In  Dong^sa  v. 
Parker,  supra,  goveraa.  It  would  be  presum- 
ed that  the  case  was  settled  In  accwdance 
with  the  requirements  of  the  law.  In  Ball- 
way  Ca  V.  Roach,  the  case  was  dismissed  be- 
cause the  record  tolled  to  affirmatively  shV)w 
that  all  the  previous  necessary  steps  had 
been  taken.  One  says  the  legality  will  be 
presumed,  If  nothing  appears  to  the  contrary. 
The  others  say  the  legality  will  not  be  pre- 
sumed, but  must  be  affirmatively  shown  by 
the  record.  We  believe  the  correct  doctrine 
to  be  that  any  duty  Imposed  upon  the  court 
or  judge  will,  In  the  absence  of  anything  to 
the  contrary,  be  presumed  to  have  been  d<me 
in  accordance  with  the  requirements  of  the 
law;  but  tiiat  any  duty  required  of  the  lit- 
igants must  be  affirmatively  shown  by  the 
record  to  have  been  performed.  It  is  prob- 
able that  the  records  In  the  above  cases, 
measured  by  this  doctrine,  can  be  harmonized. 
The  party  desiring  to  make  a  case  mast  pre- 
pare it  and  serve  it  upon  the  opposite  partf. 
The  opposite  party  may  suggest  amendments 
thereto  In  writing,  and  present  the  same  to 
the  party  making  the  case.  If  he  desires.  The 
party  making  the  case  must  submit  the  same 
to  the  court  or  Judge  for  settlement  It  does 
not  clearly  appear  whether  It  is  his  duty,  or 
the  duty  of  the  opposite  party,  to  submit  the 
amendments  suggested  to  the  court  <x  Judge; 
but  in  either  event  the  opposite  party  has  the 
rlglit  to  a  notice  of  the  time  when  the  case 
Is  to  be  submitted  for  settlement,  so  that  If 
he  must  submit  the  amendments,  he  may 
have  an  opportunity  to  do  so,  or  if  the  luirty 
making  the  case  must  submit  the  amend- 
ments, he  may  be  present  and  know  that  It  Is 
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done.  Eltber  party  should  bove  tbe  same  op- 
portunity to  be  present  If  no  amendments 
are  offered,  the  party  making  the  case  should 
show  that  the  opposite  party  had  waived  his 
right  to  make  tbem.  It  therefore  follows  that 
the  record  must  affirmatively  show  (1)  that 
the  case  made  was  served  In  proper  time;  (2) 
that  the  opposite  party  was  present  at,  or 
was  notified  or  waived  notice  of,  the  time 
and  place  of  settling  the  case,  or  had  waived 
Ills  right  to  make  amendments.  This  posi- 
tion Is  In  harmony  with  the  decision  of  this 
court  in  the  case  of  Hallway  Co.  v.  Gveea- 
wood,  reported  in  41  Pac  225;  also.  Weeks 
T.  Medler,  IS  Kan.  428,  and  Railway  Co.  v. 
Roach,  18  Kan.  592.  In  Railway  v.  Green- 
wood, supra,  Johnson,  P.  J.,  tn  the  opinion, 
says:  "When  there  are  no  amendments  sug- 
gested In  writing,  and  the  case  Is  returned  to 
the  plaintiff  In  error,  then.  If  be  desires  the 
case  signed  and  settled,  It  is  hts  duty  to  see 
to  It  that  the  defendant  is  notified,  or  else 
procure  his  waiver  In  writing,  so  that  the  no- 
tice or  waiver  of  notice  may  be  made  a  part 
of  the  record."  In  accordance  with  tbe  views 
herein  expressed,  this  case  will  be  dismissed, 
for  tbe  reason  that  no  legal  case  made  or 
transcript  Is  filed  with  the  petition  in  error. 
All  the  Judges  cwicurriDg. 


KANSAS  INV.  CO.  v.  JONBS. 

(Oonrt  «f  Aweals  of  Kansas,  Northern  Depart- 
ment. B.  D.  Deb  6.  189S.) 

OAMISEXBHT  —  EXTB!(T  Of   OaSNUUS'S  LI- 
ABILITY. 

Proceedings  In  garnishment  do  not 
change  tbe  legal  relations  and  rights  existing 
between  the  defendant  and  the  gamiahee.  nor 
place  the  plaintiff  In  a  more  favorable  position, 
tot  the  enforcement  of  a  claim  arainst  the  gai^ 
nishee,  than  would  be  the  defenaant  In  an  ac- 
tion tux>nght  by  him  for  the  same  causa;  nor 
can  fme  be  held  In  such  proceedings  to  the  pay- 
ment  of  a  liability  which  the  defendant  could 
not  himself  enforce,  becanae  at  existing  eq- 
nitiee  and  set-offs. 
(Syllabus  br  the  Oonrt) 

Bmw  from  circuit  court,  Shawnee  county; 
J.  B.  J<AnBoa.  Judge 

Action  by  R.  I.  Jones  against  J.  J.  Law- 
rence and  others.  Tbe  Kansas  Investment 
Company  was  summoned  as  garnishee.  Judg- 
ment against  the  gamlsbee,  and  It  brings  er^ 
ror.  Reversed. 

Wbeeler  &  Swltzer,  for  jdaintlff  In  error. 
John  V.  Abrahams,  for  defendant  In  error. 

GARVER,  J.  In  an  action  commenced 
January  6,  1891,  In  the  district  court,  and 
afterwards  transferred  to  the  circuit  court, 
of  Shawnee  county,  by  R.  L  Jones  against  J. 
J.  Lawrence  et  al.,  for  the  recovery  of  money 
alleged  to  be  due  the  plaintiff  on  contract, 
the  plaintiff  In  error,  the  Kansas  Investment 
Company,  was  summoned  as  garnishee.  The 
garnishee  answered,  denying  any  Indebted- 
ness to  l^wrence,  and  also  denying  that  it 


had  possenlon  or  control  of  any  property  be- 
longing to  him.  Upon  this  answer  Issue  was 
Joined  by  the  plaintiff,  which  was  tried  by 
tbe  court  on  August  29,  1891,  and  judgment 
rendered  against  the  gamlsbee  for  the  sum 
of  $279.  This  decUicm  Is  assigned  as  error, 
and  is  the  only  matter  presented  for  review 
by  this  court. 

It  Is  elementary  law  that  proceedings  In 
garnishment  do  not  place  the  plaintiff  in  the 
action  In  a  more  favorable  position  for  tbe 
enforcement  of  a  claim  against  the  garnishee 
than  was  the  defendant  at  the  time  the  sum- 
mons in  garnishment  was  served.  Tbe  serv- 
ice of  the  garnishment  summons  operates  as 
a  conditional  assignment  to  tbe  plaintiff  of 
any  claim  which  tbe  defendant  might  have 
against  the  garnishee,  without  otherwise  af- 
fecting the  l^al  relations  or  liabilities  of  the 
parties.  Any  matter  which  tbe  gamlsbee 
could  urge  as  a  defense  to  an  action  brought 
by  tbe  defendant  will  be  equally  efficient 
when  interposed  In  a  proceeding  In  garnish- 
ment Lumber  Co.  v.  Equitable  Trust  &  In^. 
Co.,  54  Kan.  124,  37  Pac.  9S3;  Drake^ 
Attachm.  458,  672.  Applying  this  rule  to  the 
facts  In  this  case,  as  they  are  disclosed  by 
the  evidence  without  substantial  dlEqjtute  or 
controversy.  It  Is  clear  that  the  garnishee  Is 
not  llabl&  Its  answer  and  supplemental  an- 
swer, as  well  as  the  other  evidence  Intro- 
duced upon  the  trial,  show  that  in  September, 
1889,  J.  J.  Lawrence  negotiated  with  the  In- 
vestment company  for  the  loan  of  f3,600,  for 
which  be  gave  his  four  separate  notes  and 
mortgages,  upon  different  properties  In  tbe 
city  of  Topeka,  for  the  sum  of  1900  each,  due 
In  five  years,  with  semiannual  payments  of 
interest  The  money  was  loaned  upon  tbe 
security  of  the  mortgaged  premises,  with  a 
view  to  the  completion  of  improvements  then 
being  made  thereon,  and  with  tbe  distinct 
understanding  and  agreement  that  tbe  money 
was  to  be  paid  out  therefor  by  tbe  investment 
company,  from  time  to  time,  as  tbe  constmc- 
tlon  of  the  buildings  progressed.  At  the  time 
the  garnishee  summons  was  served,  tbe  In. 
vestment  company  had  paid  out  in  the  agreed 
manner  all  of  said  money  except  $279.  Law- 
rence had  failed  In  his  undertaking-  The 
buildings  were  abandoned  In  an  unfinished 
condition,  and  remained  so  at  the  time  of 
tbe  trial;  bo  that  as  found  by  the  court,  it 
would  require  more  than  $500  to  complete 
tbem  in  tbe  manner  contemplated  when  the 
loan  was  made.  The  Investment  company 
clearly  had  a  right,  under  these  c!rcumst:iu- 
ces,  to  hold  the  balance  of  the  loon  for  the 
purpose  of  being  used  In  the  completion  of 
the  bnlldings,  or  as  an  Indemnity  agalDst  loss 
from  tbe  failure  of  Lawrence  to  fulfill  the 
contract  on  his  part.  The  fund  was  for  a 
special  use,  and  not  subject  to  garnishment 
Lumber  Oa  t.  Equitable  Trust  &  Inv.  Oa. 
supra. 

It  also  appears  that  three  of  the  $900  notes 
and  mortgages  bad  been  transferred  by  the 
investment  company,  with  a  guaranty  of  pay- 
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ment,  to  other  pattleB;  that,  Lawrence  fiillliig 
'  to  pay*  tlie  interest  as  It  matured  was  paid, 
according  to  Its  guaranty,  by  tbe  Investuxent 
onnpany,  which  was  at  the  time  of  the  flllng 
of  its  BupplemeDtal  answer  as  garnishee,  as 
set  np  In  such  answer,  and  as  shown  by  the 
muUspnted  evidence  Introduced  upon  tbe  trial, 
the  holder  and  owner  of  the  coupons  repre- 
senting such  payments  of  past-due  Interest, 
to  an  amount  exceeding  f279.  Ibese  were 
all  matters  connected  with  and  growing  out 
of  the  very  contract  under  which  it  was 
claimed  the  inTcstment  company  owed  the 
9279  to  Idwrence,  and  It  cannot  affect  the 
question  that  some  ot  the  payments  of  Intw- 
est  may  not  hare  been  made  until  after  the 
serrice  of  the  garnishment  sumroone. 

Under  these  circumstances,  we  cannot  peiv 
celTe  on  what  theory  it  can  be  held  that  a 
creditor  of  Lawrence  can  enfwce  the  pay- 
ment by  the  Investment  company  of  tbe  $279, 
the  amount  unpaid  cm  the  loan,  In  order  that 
It  may  be  applied  on  a  claim  which  such 
creditor  may  have  against  I^wrence.  It  is 
too  plain  for  ai^moit  that  lAwreuce  himself 
coold  not  do  so  without  making  good  his  own 
contracts  and  obligations  to  the  inraitmeDt 
company.  The  creditor  stands  in  no  more 
fiiTored  position. 

Counsel  fior  defendant  In  error  laises  the 
objectlan  that  the  record  does  not  show  that 
it  contains  all  the  evidence  Introduced  upon 
the  trial.  We  think,  however,  that  It  fairly 
appears  Qiat  it  Is  a  fun  and  complete  record, 
00  far,  at  least,  as  the  evidence  Is  concern- 
ed, and  that  evexythlng  that  could  have  a 
legitimate  bearing  upon  the  result  of  the 
trial  IB  before  us. 

The  jadgmmt  will  be  reversed,  and  the 
case  remanded  for  furtber  proceedings  In  ac- 
cordance with  this  opinion. 


FIBST  NAT.  BANK  OP  NBTWTON  v. 
TURNER. 

(Oonrt  of  Appeals  of  Kaosas,  Southern  Depart- 
ment, 0.  D.   Dec.  7,  1895.) 

HATionub  Banes— naCRT—LiHiTATioHft>4)Bium> 
— Interest  on  Prnalti. 

1.  Section  6107  of  the  Revised  Statutes  of 
the  United  States  provides  that  a  national  bank- 
ing aaaociation  cannot  charge  a  greater  rate 
of  interest  than  is  allowed  by  the  laws  of  the 
state  in  which  the  bank  ia  located;  and  section 
61^  provides  that  taking,  receiving,  reserving, 
or  charging  a  greater  rate  shall  w  deemed  a 
forfeiture  of  tbe  entire  interest,  and,  if  such 
interest  haa  been  paid,  the  person  ao  paying 
may  recover  back  twice  the  interest  so  paid, 

2.  Under  aaid  sections  a  note  contaming 
nsnrions  interest  bears  no  interest,  and  the 
bank  ia  entitled  to  the  principal  debt  only.  A 
renewal  note  containing  such  usurious  interest 
is  alao  usurioua.  A  payment  upon  any  such 
note  is  a  payment  upon  the  principal  debt,  which 
the  maker  owea,  and  not  upon  tbe  interest, 
which  is  forfeited.  When  tbe  principal  debt  is 
paid,  the  balance  of  the  payment  is  naury,  and 
the  statute  of  limitations  doca  not  begin  to  run 
upon  such  usury  until  such  payment  of  usury. 

3.  In  an  action  to  recover  a  penalty  for 
charging  and  receiving  usurious  interest^  no  de- 
mand is  necesitdry. 


4.  In  the  absence  of  a  statutory  provision. 
BO  interest  can  be  recovered  npon  a  penalty  pri- 
or to  its  being  merged  into  a  jodgment. 
(SyUaboB  by  the  Court) 

Error  from  district  court,  Harvey  comity: 
Jj.  Houk.  JndgeL 

Action  by  J.  H.  Tnm«  against  tbm  First 
National  Bank  of  Newton.  Judgment  for 
^lalntlfit.  Defendant  brings  mor.  Modi- 
fled. 

Brown  &  Kline,  for  plaintiff  in  &mr. 
Hess  &  Johnson,  tm  defendant  In  ttror. 

DENMISON,  J.   This  la  an  action  bronebt 
in  the  district  court  of  Harv^  county,  Kan., 
by  J.  H.  Turner,  as  plalidlfF,  against  tbe 
Eirst  National  Bank  of  Newton.  Kan.,  as  de- 
fendant to  recover  twice  the  amount  of 
usurious  IntHest  paid  by  Kdd  Turner  to  a^d 
bank,   ^le  action  is  brought  under  sections 
5197  and  S196  of  the  Revised  Statutes  of  tbe 
United  States,  being  a  part  of  the  natl<Hial 
banking  law.    Said  section  K197  proridca 
that  a  national  banking  association  cannot 
charge  a  greats  mte  of  Interest  tiian  is  al- 
lowed by  the  laws  of  the  state  In  which  the 
bank  is  located.  Section  5196:  *rrfa«  taking, 
receiving,  reservliuf,  or  chatglBg  a  nte  .of 
Interest  greater  than  la  i^lowed  by  tba  pre- 
ceding section,  when  knowlivly  done^  shall 
be  deemed  a  forfeiture  of  the  ratlre  Intereet 
which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to 
be  paid  thereon.   In  case  the  greater  rate 
of  interest  has  be«i  paid,  tbe  person  by 
whom  It  has  been  paid,  or  his  legal  repre- 
sentatives, mtLj  recover  back,  in  an  actltm 
in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  the  interest  thus  paid  from  the 
association  taking  or  recelTing  the  same: 
provided  such  action  la  commenced  within 
two  years  from  the  time  tbe  usurious  trnns^ 
action  occurred."   The  record  shows  that 
on  Octobw  1,  1885.  said  Turner  was  indebt- 
ed to  said  bank  in  the  sum  of  9111.70;  that 
for  the  purpose  of  extending  the  time  of 
payment  of  said  Indebtedness  of  yiU-TO  un- 
til March  1.  1886,  said  bank  charged  Turner 
the  sum  of  $8.60,  and  took  bis  note  for  9121.- 
20,  drawing  Interest  at  12  per  cent  per  an- 
num from  maturity.   The  record  also  shows 
that  on  September  1,  1885,  said  Turner  was 
indebted  to  said  bank  in  the  sum  of  $24.40; 
that  for  the  purpose  of  extending  tbe  time 
of  payment  of  said  indebtedness  of  $24.40 
until  March  1,  1886,  the  said  bank  charged 
said  Turner  the  sum  of  $4.60,  and  took  his 
note  for  $29,  drawing  interest  at  12  per  cent, 
per  annum  from  maturity.    The  record  also 
shows  that  on  November  4,  1885,  said  Turn- 
er was  indebted  to  said  bank  in  the  sum  of 
$82.80;  that  for  the  purpose  of  extending 
the  time  of  payment  of  said  Indebtedness  of 
$82.80  until  March  1,  18S6,  the  said  bank 
charged  the  said  Turner  the  sum  of  $7.20, 
and  took  his  note  for  $80,  drawing  12  per 
cent,  per  annum  from  maturity.   Upon  the 
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indebtedness  represented  by  each  of  these 
notes,  the  said  banfc  had  charged  the  said 
Turner  a  rate  of  Interest  greater  than  that 
allowed  by  the  laws  of  Kansas.  By  the  pro- 
vlstons  of  section  5198,  supra,  the  entire  In- 
terest upon  the  above  notes  was  forfeited. 
The  bank  was  entitled  to  the  principal  sum, 
aLd  no  more.  The  said  principal  sum  Is 
S111.70,  124.40,  and  $82.80,  being  a  total  of 
J218.90.  Upon  the  15th  day  of  March,  1886, 
said  Turner  paid  said  bank  the  sum  of  f82.- 
15.  This  sum  must  be  credited  upon  the 
Indebtedness  of  Turner,  and  not  upon  usuri- 
ous Interest  This  leaves  the  said  Turner 
indebted  to  the  said  bank  In  the  sum  of 
¥136.'ni.  The  record  also  shows  that  on 
March  15,  1886,  and  at  various  other  times, 
the  indebtedness  of  said  Turner  was  extwd- 
ed,  and  that  upon  each  extension  a  usurious 
rate  of  Interest  was  charged.  On  May  12, 
18S7,  the  said  bank  loaned  to  the  said  Tvmr 
er  the  further  sum  of  $176,  which  was,  to- 
gether with  the -then  valid  indebtedness  of 
$136.75,  put  Into  a  note,  and  a  usurious  rate 
of  interest  was  charged  thereon  until  the  2d 
day  of  September,  1887,  when  (he  said  Turn- 
er was  legally  Indebted  to  the  said  bank  In 
the  sums  of  $136.75  and  $175,  respectively, 
or  a  total  of  $311.76.  At  that  time  the  «ald 
bank  held  a  note  of  said  Tamer  for  the  sum 
of  $391,  and  demanded  and  received  from 
said  Turner  the  said  sum  of  $391.  $311.75 
was  legally  due  said  bank,  and  $79.25  was 
usury.  Under  section  5198,  supra,  the  said 
Turner  Is  clearly  entitled,  at  any  time  with- 
in two  yeaia  from  said  2d  day  of  September, 
1887,  to  bring  suit,  and  recover  back  from 
said  bank  twice  the  amount  of  the  Interest 
thus  paid,  to  wit,  $158.50.  This  suit  was 
begun  on  the  30th  day  of  August,  1889,  and 
therefore  Is  not  barred  by  the  statute  of  lim- 
itations. The  position  taken  herein  in  rela- 
tion to  usury  Is  clearly  upheld  In  Bank  T. 
Grimes,  49  Kan.  219,  30  Patf.  474. 

It  is  contended  that  the  court  erred  in  not 
«ustaining  the  demurrer  to  the  petition  for 
the  reason  that  no  demand  Is  alleged  to 
have  been  made  prior  to  the  commencement 
of  this  action.  No  demand  Is  necessary. 
No  authority  Is  cited  to  us  showing  that 
such  demand  Is  required.  Section  5198,  sn- 
pra,  does  not  require  a  demand.  It  says  the 
person  may  recover  back  In  an  action  In  the 
nature  of  an  action  of  debt.  The  only  pro- 
tIso  Is  that  the  action  must  be  commenced 
within  two  years  from  the  time  the  usurious 
transaction  occurred.  The  statutes  of  Kan- 
sas nowhere  require  a  demand  prior  to  tbe 
commencement  of  such  an  action. 

It  Is  also  contended  that  the  court  erred  in 
Including  in  the  judgment  against  said  bank 
Interest  from  the  time  of  the  payment  of  the 
usury  until  the  rendition  of  the  Judgment. 
Section  6198,  supra,  says  the  person  who  has 
paid  tbe  usurious  interest  may  recover  back 
twice  the  amount  of  the  Interest  thus  paid. 
It  does  not  authorize  the  recovery  of  such 
an  amount  and  Interest  thereon.   It,  in  ef- 


fect, says  to  a  national  bank:  **Tou  must 
not  charge  or  receive  usury.  If  yon  violate 
this  law,  and  chaise  or  contract  f<H-  usury, 
you  shall  be  punished  by  forfeiting  all  in- 
terest; and  If,  in  addition  to  charging  usury, 
you  go  further,  and  actually  receive  It,  the 
punishment  shall  be  doubled."  We  appre- 
hend that  where  a  person  violates  a  law, 
for  the  violation  of  which  a  punishment, 
penalty,  or  forfeiture  Is  prescribed,  the  Judg- 
ment of  the  court  should  be  for  the  amount 
prescril>ed  by  the  statute,  and  should  not 
include  interest  thereon  from  the  time  of 
the  violation  of  the  statute.  Tbe  statutes 
of  Kansas  do  not  provide  tor  interest  upon 
such  penalties.  However,  after  the  penalty 
is  merged  into  a  Judgment,  paragraph  3500 
of  the  General  Statutes  of  1889  governs, 
and  the  Judgment  draws  interest  from  the 
day  of  its  rendition.  The  Judgment  of  the 
district  court  Is  modified  to  correspond  with 
this  opinion.  The  case  Is  remanded  to  the 
court  below  with  Instmctions  to  reduce  the 
amount  of  the  Judgment  rendered  herein  to 
the  sum  of  $158.30,  and  that  said  judgment 
so  modified  shall  bear  Interest  at  the  rate  ot 
6  per  cent  per  annum  from  June  13,  1890, 
and  when  so  modified  the  judgment  is  af- 
firmed. The  costs  in  this  case  wUl  be  divid- 
ed between  the  parties.  All  the  Judges  con- 
curring. 


WiNKLBR  V.  GIBSON  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.  Dec  6.  1895.) 

FoaniTuas  or  Lusi— ScBLSTTixe— Rioim  or 

SCBTKHAKT. 

1.  The  snbletting  bv  a  tenant,  during  hU 
term,  of  a  part  of  toe  leased  premises,  In  vio- 
lation of  the  provisions  of  the  lease,  does  not 
of  itself  work  a  forfeiture  of  the  term,  when  the 
lease  does  not  expressly  provide  that  It  shall 
have  that  effect;  and  the  owner  cannot,  by 
merely  aesnming  that  the  lease  has  been  ter- 
minated by  BQch  violation  of  its  conditions,  con- 
fer any  right  to  immediate  possession  upon  an- 
other, by  tbe  execution  of  a  lease  of  the  same 
premises  to  him,  without  having  taken  any  le- 
gal steps  to  eanc^  the  prior  leai^  or  to  retake 
possession. 

2.  One  who  takes  possession  of  a  piece  of 
ground  nnder  snch  a  sublease,  and  plants  the 
same  to  a  crop,  and  who  remains  In  ondis- 
turbed  possession  anttl  he  lias  harvested  the 
crop,  is  entitled  to  it  as  against  one  who  claims 
under  a  lease  made  by  tbe  owner  before  the 
prior  lease  has  been  terminated. 

(Syllabns  by  the  Court) 

Error  from  district  court,  Brown  county; 
K.  C.  Bassett  Judge. 

Action  by  A.  H.  Winkler  against  Aaron 
Gibson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

B.  Blerce  and  W.  D.  Webb,  for  plaintiff  In 
error.   Ja&  Falloon,  (or  defmdants  In  error. 

GARVER,  J.  The  controversy  In  this  case 
is  about  the  ownership  of  a  crop  of  wheat 
raised  and  harvested  m  a  jfien  of  land  in 
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Brown  coonty.  The  land,  coudstliis  of  160 
aam,  ana  belonging  to  one  John  K.  Swing, 
-was  on  January  U,  1888,  leased  to  O.  W. 
SlieetB,  for  a  tenn  ending  March  1,  1888.  the 
lease  expressly  providing  that  the  premises 
should  not  be  sublet  wltbont  the  consent  tit 
Swing.  In  the  spring  of  1880,  Sheets  sublet 
to  Charles  S.  Welsh,  for  an  agreed  rental  of 
one-third  of  the  crops  raised,  40  acres  of  the 
land,  on  which  Welsh  raised  a  crop  of  com 
during  that  year,  and  which  he  planted  to 
wheat  In  the  following  faU.  About  February, 
1887,  Sheets  absconded,  leaving  his  wife  In 
charge  of  the  land  and  other  proper^.  In 
the  leasing  of  the  land  to  Sheets.  Swing,  be- 
ing a  niHiresldent,  acted  through  a  local 
agent,  who  had  knowledge  ot  the  subletting 
of  the  land  to  Welsh,  and  made  no  ohjectlon 
thereto;  nor  was  any  ohjectlon  made  of  any 
violation  of  the  conditions  of  the  lease  until 
after  Sheets  bad  left  the  country.  On  March  1. 
1887,  the  agent  of  Swing  entered  into  a  con- 
tinct  of  lease  for  the  same  premises  with  the 
plaintiff  in  error,  Winkler,  for  a  term  of  three 
years  from  that  date.  No  steps  or  proceed- 
ings of  any  nature  were  taken  at  any  time 
for  the  termination  of  Sheet's  lease,  or  to  re- 
gain possession  of  the  land.  The  agent  of 
Swing  proceeded  upon  the  assumption  that 
the  term  of  Sheets  might  be  contidwed  fw- 
felted  and  terminated,  by  the  mere  fact  of 
the  subletting  to  Welsb  in  Tkdatlon  of  the 
terms  of  the  leasa  Welsh  remained  in  the 
undisturbed  possession  of  the  land  and  wheat 
until  after  it  was  harreated  la  Jime,  1887, 
when  this  controversy  arose  by  Winkler 
claiming  ownership  of  the  wheat  under  the 
lease  ent«ed  Into  between  him  and  the 
agent  of  Swing.  The  trial  court  found 
i^alnvt  the  claim  of  Winkler,  that  Welsh 
was  the  Icsal  owner  of  the  wheat,  and  en- 
titled to  Ito  possession,  and  rendered  Judg- 
ment accordingly.  ■  The  other  defendants  In 
error  had  interests  derived  through  Welsh. 

The  plaintiff  in  error  complains  of  certiUn 
of  the  findings  of  facta  made  by  the  court, 
on  the  ground  that  they  were  not  sustained 
by  the  evidence.  This  objection  can  have 
but  little  weight  in  an  api)^late  court  The 
trial  court  is  the  exclusive  judge  ot  conflict- 
ing testimony  given  by  witnesses  before  It 
We  think,  however,  there  was  suffldent  erl- 
dence  to  have  warranted  the  conrt  In  this 
case  in  finding  as  it  did.  The  contract  of 
lease  entered  Into  between  Swing  and  Sheets 
did  not  contain  any  condition  or  provision 
by  which  a  violation  of  Ite  terms  by  the  ten- 
ant would  of  itself  effect  a  forfeiture  and 
termination  of  the  lesise.  For  any  such  vio- 
lation, the  lessor  might  have  had  the  benefit 
of  either  of  several  different  remedies;  and, 
if  the  violation  waa  ot  a  substantial  part  of 
the  contract  and  of  sufllclent  consequence, 
the  lease  might  have  been  terminated  by 
proper  proceedings,  at  the  option  of  the  land- 
lord. Oodfrey  v.  Black,  30  Kan.  193,  17  Fac. 
810.  But  the  landlord  cannot  proceed,  as  was 
attempted  In  this  case,  by  simply  assuming 


that  the  lease  was  tramlnated,  and  ytmirt^  a 
lease  of  the  premises  to  another. 

Some  objectlw  is  made  In  the  brief;  In  a 
genoal  way.  to  the  ridings  of  the  ctmit  upon 
the  admission  of  testimony;  but  as  the  por- 
tions objected  to  are  not  specifically  ptrinted 
out,  as  requbed  by  the  rules  of  this  conrt, 
we  shall  not  consider  them.  Finding  no 
substantial  error  in  th*>  record,  the  Judgment 
will  be  affirmed. 


GONNSOnOUT  MUT.  UFB  INS.  OO.  t. 
BABNBS. 

(Court  of  Appeals  of  BAnsas,  Northwn  Depart 
ment.  B.  0.  Dec  5,  1895.) 

ABSUHniT— FLBADnra— Riooan  am  AVfUb— 
Bhibv. 

1.  A  petition  which  alleges  that  defendant 
Is  Indebted  to  the  plaintiff  in  a  certain  sam  for 
services  performed  by  the  plaintiff  for  the  de- 
fendant at  ite  wecul  instance  and  request, 
tliat  the  same  is  due  and  unpaid,  and  which  coo- 
taina  an  itemized  statement  oi  racb  services, 
and  the  value  claimed  for  them,  la  not  open  to 
an  objection  to  the  mtrodnctioo  of  any  evidence 
under  It  on  the  ground  that  it  does  not  state 
facte  sufficient  to  constitute  a  cause  of  action. 

2.  Exceptions  to  the  rulings  of  the  trial 
court  upon  the  admiasioD  of  testimony  will  not 
be  considered  by  this  court  when  me  objec- 
tionable testimony  is  not  set  out,  nor  specific 
reference  made  to  the  pages  of  the  record  where 
the  same  may  be  found,  as  required  hr  the 
rules  of  this  court 

(Syllabus  by  the  Court) 

Error  trom  district  court,  Wabaonsee  county; 
William  Thompsfm,  Judge. 

Act]<ni  by  J.  B.  Barnes  against  the  Con- 
necticut Mutual  Life  Insurance  Company. 
Judgment  for  plalntllL  Defendant  toines  er- 
ror. Aittrmed. 

J.  J.  Ultchell,  tor  plalntur  in  enor.  J.  B. 
Barnes,  In  j/so.  per. 

OABVSB,  J.>  Upon  the  trial  of  this  case  the 
snflSdoicy  of  the  petition  was  challenged  by 
an  objectku  to  the  Introduction  of  any  evi- 
dence undo'  It  So  ^  as  material  tax  con^- 
eratlon  at  this  time,  the  petition  reads:  "The 
plaintUC  states  tiiat  the  defendant  Is  Indebted 
to  him  In  the  sum  of  $2&US0  fbr  aerrtces  pcr^ 
formed  by  said  plataitiff  tm  and  at  the  request 
of  Bald  d^endant,  and  as  attorney  for  said  de- 
fendant; that  said  sum  of  ^IJK)  Is  due  and 
imp^;  that  plaintiff  la  esitltled  to  Interest 
thereon  from  Bfay  29, 1801,  at  6  par  cmt;  that 
an  Itemized  account  of  the  same  la  In  the  fol- 
lowing words  and  figures,  and  la  made  a  part 
of  this  petition,  to  wit**  An  Itemlned  state- 
ment follows,  setting  out  the  services  and  the 
revective  charges  made  ther^r.  In  bis  brief 
counsel  for  plalntUT  In  error  states,  ma  the 
ground  of  his  objectUm,  that  "the  potion  does 
not  allege  a  contract  expressed  fbr  the  serrlces 
of  the  plaintiff  bdow  as  attorney  for  the  com- 
pany, and  does  not  allege  that  the  services 
performed  were  of  any  value  to  the  companj 
or  that  it  received  any  benefit  from  the  smt- 
ices."  We  do  not  think  the  petltkm  Is  open  to 
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this  objection.  A  petMm  in  tblB  form  Ib  sot 
unknown,  nor  is  It  without  TecoffBUlon  In  the 
courts  of  this  state.  Marley  t.  Smltti,  4  Kan. 
1S3;  Parker  v.  Hays,  7  Kan.  412.  A  very  lib- 
eral construction  will  In  every  case  be  given 
to  a  pleading  when  the  sufficiency  of  Its  alle- 
gations is  challenged  for  the  first  time  by  an 
objection  to  the  Introduction  of  any  evidence 
under  It.  Barkley  v.  State,  15  Kan.  99. 

Complaint  Is  also  made  of  various  rulings 
of  the  court  In  the  admission  and  in  the  re- 
fusal of  testimony.  As  counsel  has  not  seen 
fit,  In  his  brief,  to  point  out  the  objectionable 
testimony  by  a  specific  and  definite  reference 
to  the  record,  as  required  by  the  rules  of  this 
court,  we  will  not  Institute  a  general  search 
for  tbeir  discovery,  for  the  purpose  of  giving 
them  particular  consideration.  We  have,  how- 
ever, examined  all  the  evidence,  and  are  dear- 
ly of  the  opinion  that  under  H  the  court  was 
warranted  in  the  decision  and  Judgment  ren- 
dered. There  being  no  other  erron  assigned, 
the  judgment  wUl  be  affirmed. 


PARK  BROS.  St  00..  Limited,  HARWI. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. B.  D.  Dec  5,  ISSS'O 

CO^ETBAOT  BT  LiNITBD  PARTmntSBlP— TAUInTT. 

Persona  doing  business  as  a  limited  part- 
nership nnder  the  laws  of  the  state  of  Pennsyl- 
vania cannot  maintain  an  action  to  recover 
damages  for  the  breach  of  a  contract  entered 
into  for  the  parchase  from  them  of  certain  goods 
of  their  manufacture,  when  the  laws  under 
which  they  were  or^aoized  ezpreSBly  prohibit 
them  from  contrsctmg  such  liability  in  the 
manner  attempted  by  the  contract  sued  upon. 
(Syllabus  by  the  Court.) 

Brror  from  district  court,  Atctalaoa  county; 
Robert  M.  Eaton,  Judge. 

Action  by  Park  Bros.  &  Co.,  Limited,  against 
A.  J.  Harwl.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Xt.  F.  Bird,  for  plaintiff  In  oror.  W.  W. 
&  W.  F.  Outhrle,  for  defendant  In  error. 

GARVER.  J.  Park  Bros.  &  Co..  <MrgauIzed 
as  a  limited  partnership  under  the  laws  of 
PeDUsylvania,  were  engaged  In  the  manufac- 
ture and  sole  of  steel.  On  December  9,  18S7, 
a.  selling  agent  of  this  company  solicited  or- 
ders for  steel  from  A.  J.  Harwl,  who  was  ea- 
^nged  In  the  hardware  business  In  the  city 
ot  Atchison,  and  submitted  to  him  a  written 
piroposltlon,  the  material  parts  of  which,  so 
far  as  conccms  the  qaestions  In  this  case,  are 
IS  follows:  "December  9th,  1S87.  A.  J.  Har- 
bvi,  Atdilson,  Kansas— Dear  Sir:  We  propose 
to  supply  yon  with  Are  net  tons  of  black  dia- 
mond tool  steel,  of  good  and  suitable  quality, 
to  be  furnished  prior  to  July  1st  188S,  at  8% 
:>_  rates.  Shipments  from  St  Louis  storp  less 
S  per  cent  commission.  Terms:  4  mos.  or  3 
uer  cent  off  for  cash  30  days.  Pgh.  ship- 
nacnt8»  deliveries  to  be  made  f.  o.  b.  Pltts- 
:>urg,  with  frt  allowance  to  St  Louis,  Mo. 
r*o  be  specified  for  as  follows:  Prior  to  July 


ist  1888.  •  •  •  Yours,  truly,  [Signed]  Park 
Brother  &  Co.,  Limited.  R.  B.  Lyle."  "Ac- 
ct?pted:  [Signed]  A.  J.  Harwl."  Subsequent- 
ly to  tbe  acceptance  of  said  proposition.  Harwl 
ordered  and  received  steel  of  the  kind  named 
to  the  amount  of  1,98G  pounds,  and  refused 
to  order  or  receive  more  than  that  on  the 
ground  that  the  demands  of  his  business  did 
not  require  It  and  claiming  that  It  was  under- 
stood at  ttie  time  the  proposition  was  made 
and  accepted  that  only  so  much  of  the  five 
tons  should  be  ordered  as  was  needed  by  htm. 
Because  of  such  refusal,  this  action  was  com- 
menced, April  19,  1889,  to  recover  damages 
alleged  to  have  been  sustained  because  of  the 
refusal  on  tbe  part  of  Harwi  to  take  steel  to 
the  extent  of  tbe  five  tons.  On  the  trial  the 
court  admitted  evidence  to  show,  and  the  jury 
found,  that  the  selling  agent  of  tbe  platntlfT 
company  and  Harwl  entered  Into  an  oral 
agreement  to  the  effect  that  Harwl,  at  the 
prices  named  In  the  written  proposition, 
should  order  of  plalntiffi  and  take  such  steel 
ns  he  might  need  In  his  business;  and  that 
the  written  proposition  was  signed  by  Harwl 
because  of  the  representations  of  such  selling 
agent  that  there  was  a  combination  among 
the  manufacturers  of  tool  steel,  and  that  the 
plaintiffs,  as  members  of  such  combination, 
were  not  allowed  to  sell  steel,  at  the  prices  of- 
fered to  the  defendantin  less  quantiuesthaa 
'five  tons,  and  that  they  desired  the  written 
proposition  of  prices  for  the  five  tons  for  no 
other  purpose  than  that  they  might  have  it  if 
necessary,  for  use  with  the  combination  to 
Justify  a  sale  at  the  prices  ^ven  to  the  de- 
fendant It  was  admitted  upon  the  trial  that 
the  plalntiCFs  were  a  limited  partnership,  or- 
ganized under  the  !aws  of  Pennsylvania,  and 
that  such  laws,  as  they  affected  the  capacity 
of  plalntitCa  to  contract  contain  this  provision: 
"No  debt  shall  be  contracted  or  liability  In- 
curred for  such  association,  except  by  one  or 
more  of  such  manage;  and  no  liability  for 
an  amount  exceeding  five  hundred  doUara,  ex- 
cept against  the  party  incurring  it  shall  bind 
the  said  association,  unless  reduced  to  writ- 
ing and  signed  by  at  least  two  managers."^ 
Under  the  instructions  of  the  court  the  Jury 
found  that  the  actual  contract  between  the 
plaintiffs  and  the  defendant  did  not  require 
the  defendant  to  order  or  accept  a  greater 
quantity  of  steel  than  he  had  actually  received 
and  paid  for,  and  that  there  was,  consequent- 
ly, no  violation  or  breach  of  the  contract  oo 
his  part  On  this  finding  the  court  rendered 
Judgment  against  the  plaintiffs  for  costs. 

We  think  the  Judgment  must  be  affirmed, 
even  conceding  that  the  contract  made  by  the 
selling  agent  of  the  plaintiffs  was  as  claimed 
by  the  plalntifCs  in  this  action.  The  demur- 
rer interposed  by  the  defendant  to  the  plain- 
tiffs' evidence  raised  the  question  of  the  right 
of  the  plaintiffs  to  base  any  right  of  recovery 
upon  this  alleged  contract  The  evidence 
shows  that  the  contract  created  a  liability  for 
an  amount  exceeding  $500,  that  it  was  not 
signed  by  any  one  who  was  a  manager  of  the 
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company,  and,  cmaequentiy,  that  It  was  sncb 
a  contract  as  the  act  nnder  which  the  plain- 
tiffs were  organized  prohibits  the  company 
from  entering  into  In  the  manner  attempted 
In  this  case.  This  statute  has  been  construed 
by  the  supreme  court  of  PennsyWanfa  to  ap- 
ply to  contracts  of  this  character,  and  to 
protect  such  a  limited  partnership  from  lia- 
bility attempted  to  be  thus  created  by  agents 
of  the  company,  unless  the  contract  be  signed 
by  at  least  two  of  Its  managers.  Melting  Co. 
T.  Ueese,  IIS  Pa.  St  855,  862,  12  Atl.  362. 
That  was  a  case  where  It  was  sought  to  en- 
force the  specific  performance  by  the  company 
of  a  contract  for  the  sale  of  more  than  $500 
worth  of  Its  manufactured  goods.  The  court 
held  that  the  action  could  not  be  maintained 
against  the  company,  because  of  the  Invalid- 
ity of  the  contract,  it  not  being  signed  by  two 
managers  of  the  company.  In  the  opinion, 
the  statute  Is  construed  as  follows:  "The 
term  'liability'  expresses  In  the  broadest  and 
most  comprehenslTe  manner  any  form  of  legal 
obligation;  certainly  all  such  as  are  measured 
by  money  values.  A  purchase  for  more  than 
five  hundred  dollars  would  undoubtedly  be  a 
liability  prohibited.  Why  not  a  sale?  The 
purchase  imposes  a  liability  to  receive  a  com- 
modity, and  pay  for  it;  and,  if  this  obligatltHi 
is  not  discharged  by  performance,  a  liability 
to  pay  damages  for  Its  breach  ensues.  A  sale 
Imposes  an  obllgaUon  to  deliver  a  commodity 
and  receive  money  for  It,  and.  If  not  dia- 
charged,  a  liability  to  respond  In  damages  for 
Its  breach  results.  We  can  see  no  essential 
dllTerence  between  these  two  different  species 
of  liabilities.  In  construing  a  legislative  enact- 
ment such  as  this,  the  manifest  purpose  of 
which  Is  to  protect  the  association  and  Its 
members  from  all  obllf^atlons  not  sanctioned 
in  the  manner  especially  directed."  The  con- 
atructlon  put  upon  this  statute  by  the  supreme 
court  of  that  state  will  be  followed  In  this 
cane.  Hamilton  t.  Railroad  Oo.,  39  Kan.  66, 
18  Pac.  07.  Mutuality  of  obligation  la  one  of 
the  requisites  of  every  contract  If  the  con- 
tract in  Question  is  such  an  one  as  the  officers 
and  agents  of  this  company  cannot  make  so 
as  to  bind  the  company,  unless  sanctioned  in 
the  manner  directed  by  the  statute,  it  is  diS- 
cnit  to  see  how  the  company  can  rely  upon  It 
so  far  as  It  Is  executory,  as  the  basis  of  a 
claim  against  another  party  for  Its  breach. 
We  are  of  opinion  that  the  judgment  entered 
In  this  case  was  authorized  by  the  plaintiffs' 
own  showing, 

Bhould  we  further  consider  the  merits  of  the 
case,  we  think  parol  evidence  was  admissible 
for  the  purpose  of  showing  that  the  real  con- 
tract between  these  parties  was  not  reduced 
to  writing,  that  the  writing  offered  in  evi- 
dence was  not  intended  to  evidence  the  con- 
tract, and  that  the  real  purpose  of  the  parties 
was  that  It  should  be  used  for  an  entirely 
dlfCerent  object.  St  Louis  Wire-Mil!  Co.  v. 
Consolidated  Barbed-WJre  Co.,  46  Kan.  773, 
27  Pac.  118;  Schlndier  v.  Muhleiser.  45  Conn. 
153;  Orlerson  t.  Mason.  00  N.  Y.  394. 


Yarious  rulings  ct  fbe  court  upon  ISie  admis- 
sion of  evidence  are  assigned  for  error,  but 
tmder  the  view  we  take  of  the  case,  they  are 
unimportant  and  immateriaL  Hie  Jadsment 
will  be  affirmed. 


NEW  ENGLAND  LOAN  &  TRUST  CO.  v. 
WOOD  et  aL 

{Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment E-  D.  Dec.  5.  1895.) 

FOKBCLOBDRB  Or  MoBT0AO>— FBIORTriES. 

Where  the  vendor  of  real  estate  agreed 
with  the  vendee  to  take  a  mortgage  on  the 
premises  sold  to  secure  a  deferred  payment  of 
the  purchase  money,  subject  to  a  mortgage  for 
a  definite  sum,  bearing  interest  at  a  stipulated 
rate,  to  be  executed  by  the  vendee  in  favor  of 
a  loan  company  for  a  loan  of  money,  the  tennt 
of  which  agre«nent  were  known  to  the  loan 
company,  such  vendor  has  a  right  to  douand. 
upon  a  foreclosure  of  the  mortgages  taken  pur- 
suant  to  said  agreement  and  a  sale  of  the 
mortgaged  premises  before  the  time  spenfied 
for  the  maturity  of  the  first  mortgage,  that  the 
proceeds  of  the  sale  be  not  applied  to  the  Gm 
mortgage  debt  to  an  amount  greater  than  the 
agreed  amount  of  the  loan,  with  the  stipiiUted 
rate  of  interest  thneon  up  to  the  time  when  the 
proceeds  of  the  sale  shall  be  dlatiibitfecL 
(Syllabus  by  the  Oonrt.) 

Error  from  district  conrt,  Wyandotta  coon- 
ty;  O.  L.  Miller,  Judge. 

Actl<»  by  the  New  England  Loan  &  Trust 
Company  against  L.  H.  Wood  and  othoa. 
Judgment  for  defandanta.  Plaintiff  brlDgs 
error.  Modified. 

Getty  &  Hutchlngs  and  John  C.  Ball,  tor 
plaintiff  In  error.  McGrew  &  Wataoo,  for 
defoidantB  in  eirar. 

GARVER,  J.  L.  H.  and  W.  L.  Wood,  the 
defendants  In  error,  sold  to  one  Consanl  cer- 
tain real  estate  In  Wyandotte  county,  agree- 
ing to  accept  a  note  and  mortgage  on  the 
premises  sold  for  the  sum  of  $1,940,  the  de- 
ferred payment  of  the  purchase  money,  sub- 
ject to  a  first  mortgage  for  the  aum  of  ^,000^ 
bearing  Interest  at  the  ratd  of  8  per  cent, 
that  being  the  amount  of  a  loan  which  Con- 
sanl Intended  to  secure  from  the  plaintiff  in 
error  for  the  purpose  of  effecting  the  pui^ 
chase  and  making  Improvements.  There- 
after, pursuant  to  this  understanding  and 
agreement,  which  was  known  to  and  ao 
quiesced  In  by  the  loan  company,  OonsAoI 
contracted  for  a  loan  of  ?4,000,  but  agreed 
to  pay  Interest  at  the  rate  of  8%  per  cent 
per  annum.  At  the  same  time,  the  defend- 
ants in  error  conveyed  the  premises  to  Con- 
saul,  and  took  from  him  two  notea,  and  a 
mortgage  securing  the  same,  for  the  pay- 
ment of  the  sum  of  ?1,940  and  Interest  The 
loan  company  took  from  Consaul  a  note  for 
$4,000,  due  In  seven  years  from  date,  bear- 
ing Interest  at  the  rate  of  6  per  cent  per 
annum,  payable  semiannually  on  the  ist 
days  of  February  and  August  of  each  year, 
and  a  mortgage  securing  the  same,  and  also 
had  hfan  execute  an  additlooal  note  txsc  970].- 
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40  (the  amount  of  the  Interest  for  aeTen 
years  at  the  rate  of  2^  per  cent,  per  aaDum), 
payable  In  14  InstallmentB  of  ^1.40  each, 
oii«  InBtallmeut  to  be  paid  on  the  Ist  days 
of  February  and  Anguat  of  each  year  un- 
til all  were  patd,  and  for  security  took  a  sec- 
ond mortgage  on  the  same  real  estate.  Of 
this  Increased  rate  of  interest  and  the  sec- 
ond mortgage  the  def  raidants  In  error  bad  no 
actual  notice^  The  mortgages  to  the  loan 
company  were  prior.  In  point  of  time,  in  be- 
ing filed  for  record  In  the  office  of  the  regis- 
ter of  deeds  <tf  said  county,  the  purchase- 
money  mortgage  btiag  filed  on  the  same  day 
at  nearly  the  same  time.  The  notes  and 
mortgages  bore  date  of  July  27.  1889.  Tbe 
I>ayments  not  having  been  made  on  tbe  In- 
Btallm«it  note  as  agreed,  the  plaintiff  in  er- 
ror commenced  this  action,  and  obtained 
judgment  for  the  amount  of  the  note  and 
for  a  foreclosure  of  the  mortgage  securing 
the  same.  The  defendants  in  error  btflng 
made  parties  defendant,  set  up  their  notM 
and  mortgage  for  the  purchase  nunieyi  and 
obtained  Judgment  on  them. 

This  controversy  Is  over  the  conflicting 
Uens  of  the  second  and  third  mortgages, 
which  were  foreciosed  subject  to  the  mort- 
gage of  94,000.  In  the  adjustment  of  the 
priorities  of  these  liens,  the  court  below  gave 
tbe  plaintiff  In  wror  a  first  lien,  as  agahist 
Lbe  defendants  In  error,  for  so  much  of  Its 
iudgment  as  represented  an  amount  equal 
to  Interest  at  the  rate  of  2  per  cent  per  an- 
lum  on  94,000  from  the  date  of  the  loan  to 
tbe  time  when  the  Judgments  were  render- 
ed, and  gave  the  defendants  In  error  priortty 
>f  lien  fbr  their  Judgment  as  against  the  re* 
xiainlng  portion  of  the  Judgmentof  the  plaln- 
AtC  In  error.  It  Is  this  decision  of  which 
romplalnt  Is  now  made;  tbe  plaintiff  In  er- 
*or  claiming  that,  even  conceding  that,  as 
LSalnst  the  d^endanta  In  error,  it  can  <^m 
L  prior  lien  for  no  more  than  94.000  with  in- 
Lerest  thereon  at  the  rate  of  8  per  cent,  per 
mnum,  yet,  as  the  94,000  note  and  mort- 
foge  only  bear  Interest  at  the  rate  of  6  per 
:ent..  It  la  entitled  to  priority  for  so  much  of 
ta  Judgmmt  as  would  represent  tbe  addl- 
lonal  2  par  cent.  Intweat  for  the  full  period 
.f  seven  years,  the  time  the  loan  bad  to  run. 
Ctie  ground  of  this  contention  Is  that,  as  it 
B  permissible  for  parties  to  stipulate  for, 
kXid  to  make  payments  of,  Interest  la  ad- 
-anee,  the  total  unaccrued  additional  2  per 
«zit.  interest,  which  is  Included  In  the  Judg- 
aent,  should  be  allowed  as  a  prior,  lien.  To 
bis  we  cannot  agree.  The  defendants  In  er- 
or  have  a  right  to  demand,  in  the  foreclo- 
ure  of  these  mortgages,  that  they  be  granted 
.  lien  on  the  mortgaged  premise  subject  only 
a  A  prior  lien  for  94.000  and  interest  thereon 
,ot  exceeding  8  per  cent  per  annum.  There 
3  Dothlng  In  the  record  to  Indicate  that  the 
jaJntlff  in  error  Is  not  still  the  owner  of 
tae  94,000  note  and  mortgage,  nor  is  there 
njrtblng  by  which  tbe  court  can  determine 
o'w  long  such  mortgage  may  nm.  If  we 


may  presume,  from  the  conditions  of  the 
mortgage  sued  upon,  that  similar  conditions 
exist  In  the  first  mortgage,  tbe  plaintiff  In 
error  would  have  a  right  to  commence  fore- 
closure proceedings  thereon  ac  any  time  aft- 
er February  1,  1880,  when  there  was  default 
la  payment  of  interest,  and  could  hare  then 
forced  the  collection  of  the  94.000  note.  It 
la  not  at  all  probable  that  without  any  pay- 
ments at  Interest  being  made^  tbe  plaintiff 
in  error  would  delay  the  commoicement  of 
an  action  th^eon  until  the  expiration  of  the 
seven  years.  Should  that  note  and  mortgage 
go  to  Judgment  and  a  aale  thereunder  be 
had  within  that  period,  tbe  plaintiff  In  error 
would  certainly  not  be  entitled  to  have  In- 
cluded In  his  Judgment  the  unearned  inter- 
est for  the  period  between  the  date  of  the 
Judgment  and  tbe  time  when  the  note  by 
Its  terms  was  to  mature.  Had  the  three 
mortgagee  been  foreclosed  in  the  same  ac- 
tion, it  Is  clear,  under  the  facts  found  by  the 
court  that  there  could  have  been  allowed, 
as  a  11^  prior  to  that  of  tbe  defendants  In 
enw,  only  the  94,000  and  such  additional 
sum  as  would  have  lepresoated  the  total 
accrued  intwest  thereon  computed  at  the 
rate  of  8  per  cent,  per  annum  from  July  27, 
1889,  the  date  of  the  note,  to  the  time  of  ac- 
toal  payment  Any  addition  of  unearned  In- 
terest would,  to  that  extent,  lessen  the  se- 
curity which  it  was  agreed  the  subsequwit 
nu>rtgageee  should  have,  and  be  In  fact  an 
Increase  of  tbe  rate  of  Interest  during  the 
actual  life  of  the  loan.  That  tho  rights  of 
the  parties  may  not  be  adjusted  with  exact 
equity  in  this  proceeding,  is  no  fault  of  the 
defendants  In  errw.  The  plaintiff  In  error 
must  be  held  responsible  for  the  difficulties 
of  a  situation  which  It  created. 

We  think  the  trial  court  adopted  the  prop- 
er rule  for  the  adjustment  ffiC  the  Uena  of 
these  parties  but  it  did  not  go  far  enough 
In  Its  practical  application.  The  Judgmmts- 
were  rendered  February  8, 1881,  with  a  stay 
of  six  months,  after  whlcb  an  order  of  sale 
might  he  Issued,  and  tbe  mortgaged  premises 
sold,  without  appraisement,  subject  to  the 
prior  mortgage  of  94.000  bearing  Interest  at 
tbe  rate  of  6  per  cent  per  annum.  As  the 
court  allowed  the  plalntlfl  In  oror  a  inlor 
lien  for  an  amount  which  increased  tbe  in- 
terest of  the  first  mortgage  to  8  per  cent 
only  up  to  the  time  when  the  Judgment  waa 
rendered,  the  defendants  in  error,  when  the 
property  is  sold,  would  receive  the  benefit  of 
a  sale  subject  to  the  prior  lien  tor  94,000  and 
Interest  at  the  rate  of  on^  0  per  ooit  par 
annum  from  the  date  of  the  Judgment  to  the 
time  of  sale.  That  Is  an  advantage  the  ctm- 
tract  does  not  glye  them.  Tbe  court  direct- 
ed that  the  proceeds  of  the  sale  .should  be 
lulled  to  the  paymmt  of  the  several  Judg- 
ments acc(»dlo«  to  the  priorities  ot  their 
Uens  as  determined  by  the  court  We  think 
the  proceeds  the  sale,  after  the  payment 
of  costs  and  taxes,  as  directed  In  the  judg- 
ment ahonld  be  brought  Into  ctnirt  aad  paid 
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on  the  several  jTidgments  In  tlie  order  and 
manner  as  determined  by  the  trial  court  In 
the  Judgment  entered  in  the  ease,  with  this 
change  and  modification:  In  addition  to  the 
anm  ot  9191.83  and  Interest  thereon,  which 
the  court  directed  should  be  first  p^d  to  the 
plaintiff  in  error,  it  should  be  paid  such  ad- 
ditional sum  as  will  equal  the  interest  on 
f4,000,  at  the  rate  of  2  per  cent  per  a&nnm, 
from  February  3,  1891,  the  date  of  the  Judg- 
ment, up  to  the  time  when  distribution  of 
the  proceeds  of  the  sale  Is  made.  This  case 
will  be  remanded,  with  directions  to  modify 
the  Judgment  In  accordance  with  this  opln- 
loa.  The  cost!  In  this  court  wlU  be  equally 
dlTlded  between  the  parties. 


KING  et  aL  v.  DA  VIES. 
(Ooart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Dec  6.  1895.) 

IiAODLOBO  AXD  TENANT  — NoTIOB  TO  QOIT  — IiUp 
BIUTIBS  OW  TbNjLKT. 

When  a  written  contract  of  lease  of  rul 
estate,  rented  for  a  period  of  18  months, 
with  monthly  paTnients  of  rent  in  adTance,  ex- 
pressly provides  that,  upon  the  failure  of  the 
tenant  to  pay  rent  in  advance  on  the  first  day 
of  each  month,  the  landlord  may  distrain  for 
the  rent  due,  or  dedare  the  lease  at  an  end 
and  retake  possession,  the  temuit,  npon  receiv- 
ing  notice  from  the  landlord  to  remove  from 
the  premiflcH  Id  SO  days  from  the  date  of  the 
notice,  if  rents  are  not  paid  promptly  in  ad- 
Tance, and  failingto  pay  the  rent  dne  on  the  first 
of  the  fbUowlng  mtmtn,  may  vacate  the  prem- 
Ises,  and  consider  the  lease  ended,  without 
being  liable  to  pay  rent  after  the  month  for 
which  the  default  was  made. 

(Syllabus  by  the  Court) 

Error  from  circuit  court,  Shawnee  eountr; 
C.  M.  Welch,  Judge  pro  tem. 

Action  by  B.  M.  Davles  against  AUce  G. 
SSng  and  others.  Judgment  for  defmdant, 
and  plaintiffs  bring  error.  Bevened. 

Tance  ft  Campbell,  fw  plalntlfb  in  eaor, 
Hasen  ft  Xsenhart,  for  defendant  in  ernnr. 

GARVBBt  J.  The  defendant  In  error,  Da- 
Tiee,  leased  to  plalntiflb  in  erm  certain  prem- 
ises in  the  dty  ot  Topefca  tar  the  term  of  18 
months,  eztaidlng  from  the  Ist  day  of  No- 
vember, 1890,  to  the  iBt  day  of  May.  1892. 
for  a  mtal  of  91,800,  payable  monthly,  In  ad- 
vance, 9100  to  be  paid  on  the  first  day  of 
each  month.  The  written  lease  contained  the 
condition  "Oiat.  npmi  the  nonpayment  ttf  the 
rent,  aa  afraesald,  the  said  first  party  may,  at 
his  electitm,  eithw  diatraln  tor  said  rent  due, 
OT  dechire  this  lease  to  be  at  an  end,  and  re- 
corer  the  same  as  If  held  1^  forcibte  detain- 
er; the  BBld  parties  of  the  second  part  hereby 
waiving  any  notice  of  said  election;  or  any 
demand  for  the-poasesaton  of  said  premises." 
One  A.  Parker,  as  agent  fOT  Dairies,  attend- 
ed to  the  rentli^  of  the  property  and  the 
collection  of  the  monthly  rente.  Rent  for 
the  month  of  April,  1891,  was  paid  on  the 
second  day  of  that  month,  at  which  time 
Parker  gave  to  the  plalntifls  In  error  a  receipt 
and  notice  as  follows:   "9100.  INjpeka,  Kan- 


sas, April  2,  1891.  Received  Of  Alice  G. 
King  one  hundred  dollars  for  rent  of  bnfldinj; 
on  lot  262  on  Kansas  Are.  (street),  for  tbe 
month  ending  April  SOtb.  1891.  You  are  here- 
by notified  to  remove  from  said  premises  tn 
tiilrty  days  from  this  date,  if  rrats  are  not 
paid  promptly  In  advance.  A.  Parker,  A^eot" 
On  the  29th  or  SOth  of  April  the  plalntifTs  tn 
OTor  vacated  the  premises,  and  gave  the  keys 
to  Parker,  telling  him  that  the  room  was  va- 
cant. Parker  tmdered  a  retnm  <a  the  key?, 
whl«h  was  refused.  The  pcemlsea  remiUn«d 
vacant  diuing  the  following  DHmths  of  Umj 
and  June,  and  on  the  3d  day  of  Jane,  1891. 
this  action  was  commenced  In  the  circuit  I 
court  of  Shawnee  county  for  the  recovery  of  | 
9200,  alleged  to  be  due  for  rent  for  those 
months.  A  trial  was  had  by  the  court  with- 
out a  Jury,  and  Judgment  was  rendered  foe 
the  plaintiff  below,  Davles,  tat  9200  and  eoBti 
against  the  plalntlflta  In  error. 

On  the  part  of  the  plaintiffs  In  error  it  Ii 
contended  that  Hiey  simply  acted  upm  tbe 
notice  served  upon  them  by  their  landlord, 
and  surrendered  possesalon  of  the  premises, 
aa  they  then  had  a  right  to  do.  The  defend- 
ant In  emit  daima  that  the  notice  embraced 
In  the  receipt  of  April  2d  was  not  Intended  ss 
a  notice  to  qnlt;  that  the  aame  form  oC  le-  I 
celpt  and  notice  had  been  dellT«red  to  the  I 
Kings  each  month,  from  the  time  the  lease 
was  executed.  It  being  a  printed  form  in  gen- 
eral use  by  Parker  In  the  collection  rents. 
The  testimony  In  the  case  shows  that  the  no- 
tice contained  in  this  recdpt.  and  in  the  other 
receipts  previoos^  given  Parker,  was  a 
printed  form,  and  that  it  was  delivoed  to 
the  tenant  paring  rent  without  any  statemut 
or  explanatlcm  of  the  object  or  purpose  ct  socb 
notice.  It  must  be  assumed  tiiat  a  notice  ot 
this  charact^  waa  eerreH  for  some  pnrpoafc 
The  owner  of  the  propwty  had  eipressly 
stipulated  In  the  lease,  if  the  rent  was  not 
paid,  as  agreed,  on  tiie  first  day  of  esdi 
montti.  In  advance^  that,  at  hia  c^tloii,  he 
might  declare  the  leaae  at  an  end,  and  pro- 
ceed against  the  tenants  aa  fOr  an  unlawful 
and  forcible  detention  of  the  property.  This 
he  had  a  ri^  to  do,  and  it  waa  for  blm  to 
say  what  delays  In  the  payment  <tf  rent  he 
would  suffer  without  the  eawctee  of  such 
optl(HL  He  saw  fit,  thxongh  hla  agent,  to  ke^ 
constantly  before  bis  tenants  this  summary 
power  ot  removal  and  termination  of  the 
lease,  and  his  Intention  to  ezerdse  fUB  power 
for  any  failure  to  pay  rent  promptly  In  ad- 
vance. In  other  words,  they  were  notified 
that,  BO  t&T  as  the  lease  gave  him  an  tvtion  as 
to  the  course  whidi  he  might  jraranie  tor  the 
nonpaymoit  of  rent,  he  elected  to  terminate 
tbe  lease  by  retaking  poflsesslon  of  the  pnver- 
ty.  The  mere  fact  that  fbr  months  xntertothif 
the  same  notice  had  been  given  cannot  affect 
this  case.  When  the  notice  tn  qnestimi  was 
served,  the  toiants  were  In  defiult  <hw  day. 
How  promptly  prevlons  monthly  rents  were 
paid  does  not  appear.  With  some  landlonis  a 
delay  of  paymait  for  only  one  day  might  he 

Digitized  by  Google 


Kan.) 


KANSAS  BEFRIGEBATOB  CO.  v.  F£RT. 


943 


suSlcIent^  prompt  Others  might  be  more 
exacting  about  getting  tbelr  dnes  on  the  very 
day  nominated  In  the  bond.  These  tenants 
defaulted  in  the  payment  of  the  rent  tor  the 
montti  ot  May.  Under  the  lease  and  this  no- 
tice of  April  2d,  the  landlord  might  bare  pro- 
ceeded by  an  action  of  forcible  detainer  at 
any  thne  after  the  Ist  day  of  May,  If  the 
KlogB  had  remained  in  possession,  and  caused 
thdr  smnmaiy  removal.  Having  such  right, 
we  think  the  tenants  would  also  have  the 
right,  after  receiving  such  notice  of  the  land- 
lord's election,  to  voluntarily  vacate  the  prem- 
ises, and  be  would  not  thereafter  be  heard 
to  say  that  his  notice  was  meanhigless.  Bent 
paying  is  ordinarily  hard  enough,  without  be- 
ing burdened  with  such  uncomfortable  re- 
minders as  mere  t^plays.  Certainly  one  has 
no  very  sacred  right  to  complain  when  he  is 
taken  at  bis  word,  especially  when  It  is  'a 
matter  which  may  be  of  material  advantage 
to  him  should  circumstances  require  its  use. 
The  fact  that  the  premises  were  vacated  the 
day  before  the  May  rent  was  due,  instead  of 
the  day  after,  can  malie  no  dlfTerence.  We 
thlnb,  however,  that  the  default  must  be  held 
to  be  for  the  month  of  May,  and  that  the  rent 
for  that  month,  being  payable  In  advance, 
was  due  from  the  tenants,  under  the  lease, 
even  though  they  did  not  occupy  the  premises. 

The  Judgment  wUl  be  reversed,  and  the  case 
remanded  for  further  proceedlDgs,  In  accord- 
ance with  this  opinion. 


KANSAS  BEFRIOERATOB  CO.  v.  PBBT 
et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.   Dec.  7.  1880.) 
Fba0»dlbst  Contbact— Rbboissioh— Aotioh  vom 

DaMAQBB— HlABUaa  or  DlMAOIIh-WAB- 

RANTT— Parol  Evidbiics. 

1.  A  person  may  rescind  and  repudiate  a 
contract,  or  he  may  affirm  the  contract,  and  re- 
cover upon  a  breach  of  warrant?  contained 
therein.  If  the  contract  contains  a  wuranty, 
or  he  may  afBrm  the  contract,  and  recover 
whatever  damages  he  may  have  suBtained  by 
reason  of  the  fraud. 

2.  Where  the  plaintiff  In  error  files  no  mo- 
tion to  require  the  defendants  In  error  to  elect 

Xn  which  of  several  causea  of  action  or  rem- 
«  they  will  n>ly,  or  to  make  their  petition 
more  definite  and  certain,  the  judgment  of  the 
court  below  will  be  suetained  if  it  can  be  up- 
held npoD  any  of  the  remedies,  or  b^  combining 
any  of  them  which  are  not  inconsisteut. 

3.  An  instruction  which  lays  down  the 
measure  of  the  plaintifTs  damages  as  the  dif- 
ference between  the  actual  value  of  the  thing 
sold  at  the  time  of  the  sale  and  what  it  would 
have  l>een  worth  If  it  liad  been  as  warrant* 
ed,  is  incompatible  with  the  rule  upon  a  rescind- 
ed contract,  and  must  tiave  misled  the  jury 
as  to  the  proper  basis  upon  which  to  found  Uieir 
verdict  if  an  action  of  rescission  is  relied  upon. 

4.  When  the  contract  is  in  writing,  and 
contains  no  warranty  except  a  warranty  of 
title,  parol  evidence  is  inadmissible  to  show  any 
other  warranty. 

5.  In  an  action  to  recover  the  damages 
sustained  by  reason  of  the  false  and  fraudu- 
lent rcpresentationM  of  the  defendant,  the  evi- 
deuce  must  show  that  the  defundant  knew  ei< 
tfaer  that  the  representatJons  were  false,  or  that 


they  were  made  as  upon  his  knowledge,  or  ttiat 
he  had  good  reascu  to  believe  they  were  false; 
otherwise  the  plaintiff  cannot  recover. 
(Syllabus  by  the  Court) 

Error  from  court  of  common  [deaa,  Sedg- 
wick county;  Jacob  M.  Baiderston,  Judge. 

Action  by  Henry  G.  Pert  and  others  against 
the  Kansas  Befrlgerator  Company.  Judg- 
ment fw  plaintiffs,  and  defendant  brings  eav 
ror.  Beversed. 

Harris  &  YermlUon  and  J.  J.  Parks,  for 
plalntitt  In  error.  O'Bryan  ft  Qoidtm,  tor  de- 
fendants In  error. 

DSNNISON,  J.  This  Is  an  action  brought 
in  the  court  of  common  pleas  of  Sedgwick 
coonty,  Ean.,  by  Hairy  Q.  Pert  et  al. 
against  the  Eanaas  Bebigerator  Ompany, 
The  petition  filed  In  the  court  below  alleges 
that  said  company  sold  to  said  Pot  et  al. 
tbe  ezcloslve  rli^t  tinder  certain  patents  to 
manufacture,  sell,  and  use  certain  ice-mak- 
ing refrigerating  machines  In  Harper  county, 
Kan.,  and  ccrav^ed  said  rii^t  to  than  by 
their  bill  of  sale  In  writing  dated  the  23d  day 
of  FebmaxTf  1SS»,  -widch  is  made  part  of  said 
petttlfm  aa  BztalMt  A;  that  "aa  part  and  par^ 
eel  of  said  contraet"  said  defendant  company 
did  repreaokt  to  said  Pert  et  aL  that  the  aald 
machine  wonld  do  certain  things  (naming 
them);  relying  upon  the  repreeenbLtUnia 
aa  being  trtrthful,  they  paid  said  company 
91,000;  that  the  all^tlaiu  w«e  tUae  and 
fraudulent,  and  the  machine  worthless,  and 
known  to  be  m  1^  said  company  at  the  time 
of  the  sale;  that  the  sfdd  Pert  et  aL  expend- 
ed large  soms  of  mon^  In  trying  to  make  It 
woife  (^Tlng  itonii);  that  tiy  reason  of  flie 
utter  useieesuees  of  said  machine  to  do  the 
work  guarantied  itf  It  tbe  said  defendant 
ttiey  have  lost  and  been  damaged  In  tbe  snm 
91,825.54.  The  answer  of  said  company  was 
ft  ^ovl  denlaL  Verdict  and  judgment  for 
plaint!  fCs  below  for  and  the  defendant 
Mngs  tbe  case  here  fOr  review. 

We  are  miable  to  determine  WbMX  remedy  la 
songht  to  be  enftorced  In  tbia  case^  There  la 
an  Intermingling  <rf  three  dlfCttrent  remedlea 
as  fUlowa:  (1)  An  action  to  rescind  tbe  ofMt 
tract,  retain  the  property,  and  recover  tbe 
pnrchase  price;  C9  an  uctlon  npon  a  breach 
ot  warranty;  ^  am  action  to  recover  the 
damages  sustained  by  reason  of  the  false  and 
frandnlent  repreaoitatlons  made.  These  three 
remedies  are  so  Interwoven  in  all  tbe  pro- 
ceedings In  the  case  IMA  we  cannot  determine 
which  remedy  Is  rdled  npim  as  the  basis  ot 
recovery.  Tbe  plea^ngs,  tbe  eridence^  flie 
instructions,  and  tbe  Mefs  upon  both  sides 
aU  relate  to  the  three  different  remedies,  and 
treat  Ibem  In  such  a  manner  that  It  Is  dear 
to  OS  that  the  attorneys  and  tbe  court  were 
confused  as  to  the  real  nature  of  tbe  actioo, 
and  w«e  endeavoring  to  Xaing  Into  the  case 
some  portions  of  all  three  ftf  these  mnedles. 
Tills  cannot  be  done.  These  three  ranedles 
are  of  socb  a  nature  that  they  cannot  be 
oomUned,   A  person  cannot  .rescind  a  con- 
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tract  and  also  enforce  It  See  WeybtUA  t. 
liania,  31  Kan.  92,  1  Pac.  271.  A  person 
may  rescind  and  repudiate  a  frandnlrait  eon- 
tract  bj  putting  the  other  party  In  the  same 
condition  be  was  In  before  the  contract  was 
entered  into,  and  whatever  has  been  paid  or 
delivered  by  ttie  one  who  rescinds  the  con- 
tract must  be  returned  to  him,  and  it  or  its 
value  may  be  recovered  In  an  action  brought 
therefor.  This  doctrine  is  recognized  in  Bell 
V.  Keepers,  39  Kan.  106.  17  Pac.  786.  Un- 
less the  contract  Is  rescinded,  it  most  stand 
as  the  contract  of  the  parties.  The  person 
defrauded  may  affirm  the  contract,  and  re- 
cover upon  a  breach  of  the  warranty  con- 
tained therein,  if  the  contract  contains  a  war- 
ranty; or  he  may  affirm  the  contract  and  re- 
cover whatever  damages  he  may  liave  sus- 
tained by  reaaoD  of  the  fraud.  In  the  case 
at  bar  tlie  plaintlfl  in  error  filed  no  motion 
to  require  the  defendants  In  error  to  elect  up- 
on which  cause  of  action  they  would  rely  or 
which  remedy  they  would  pursue,  or  maike 
the  petition  more  definite  and  certain.  There- 
fore If  the  judgment  of  tlK  court  can  be  sus- 
tained upon  any  of  these  remedies  or  by  ^om- 
binlng  any  of  them  which  are  not  inconsist- 
ent, it  will  be  done.  Upon  a  very  careful  ex- 
amination of  the  record,  however,  we  find 
that  the  judgment  must  be  set  aalde,  and  a 
new  trial  granted,  whichever  remedy  Is  re- 
lied upon.  We  shall  not  attempt  to  point  out 
all  the  errors  committed  upon  the  trial  In 
the  court  below,  for  the  reason  that  they  will 
not  be  likely  to  be  repeated  in  another  trial. 
We  will  only  point  out  such  as  will  show  the 
reasons  for  this  decision,  and  such  as  are 
likely  to  be  repeated. 

The  Judgment  cannot  be  upheld  upon  an  ac- 
tl<Hi  to  rescind  the  contract,  for  the  reascm 
that  the  instructions  of  the  court  were  Incon- 
sistent with  the  Idea  of  rescission.  Instruc* 
tlon  No.  2  reads  as  follows:  "If  you  find 
from  the  evidence  that  the  plaintiffs,  rely- 
ing upon  the  certain  statements  and  r^re- 
sentatlons  of  the  defendant  company,  were 
Induced  to  and  did  purchase  the  right  to  man- 
ufacture and  sell  said  machines  and  process 
in  the  county  of  Harper  and  state  of  EansaB, 
and  that  said  representations  were  false,  and 
that  by  reason  of  such  false  representations 
plaltttiCb  parted  with  any  money  or  other 
good  and  lawful  consideratlw,  then  the  meas- 
ure of  plaintiffs*  damages  wUl  be  the  differ* 
ence  betweoi  the  actual  value  of  the  thing 
sold  at  the  time  of  sale  and  what  It  would 
have  been  worth  If  it  bad  been  as  warrant- 
ed." The  others  are  along  the  same  line. 
This  lays  down  a  measure  of  damages  incom- 
patible with  the  rule  upon  a  rescinded  con- 
tract, and  certainly  must  have  misled  the 
jury  as  to  the  prt^r  basis  upon  which  to 
found  their  verdict,  and  was  prejudicial  to 
the  rights  of  the  plaintiff  in  error. 

Our  attention  Is  called  to  the  length  at 
time  between  the  discovery  of  the  alleged 
fraud  and  the  attempted  lesclssicm;  also  to 
the  payment  of  part  of  the  purchase  price  aai 


the  dlqioeitlon  of  certain  territory  aft«  the 
discovery  ot  the  alleged  fraud.  These  are 
questlMis  to  go  to  the  Jury,  nnder  prop^  In- 
structions, it  an  action  oC  resdsaion  Is  re- 
lied upon. 

The  judgment  cannot  be  upheld  upon  an  ac- 
tion to  recov»  upon  a  breach  of  warranty, 
for  the  reason  that  the  contract  was  in  writ- 
ing, and  contained  no  warranty  exc^t  war- 
ranty of  title  CMe  Rogers  v.  Perranlt,  41  Kan. 
S85,  21  Pac.  287;  Association  t.  Scott  53 
Kan.  534,  36  Pac.  978);  and  the  InBtmctiMis 
failed  to  state  the  law  governing  written  cm- 
liacts,  and  amily  tt  to  the  facts  proven  (Slat- 
tm.  T.  Eonrath  [Kan.  An^]  «2  Pac.  399). 

The  judgment  cannot  be  upheld  npou  an  ac- 
tion to  recover  the  damages  sustiUned  1^  the 
defendants  tn  «noc  by  reason  of  the  frand  of 
the  manager,  agents,  or  offlcoB  of  the  i4aln- 
tiff  In  error,  because  time  Is  a  total  lack  of 
evidence  that  tbcy  knew  that  th^  represeo- 
tationa  were  false,  or  that  they  were  made 
iqmn  their  knowledge,  or  that  th^  had  good 
reason  to  believe  they  were  false.  See  Asso- 
ciation V.  Scott  63  Kan.  634,  36  Pac.  978. 

The  judgment  cannot  be  upheld  by  comt»ia- 
ing  the  action  to  rescind  the  contract  for 
frand  and  the  damages  sustained  by  reason 
(tf  the  flalse  and  fraudulent  representations 
made  by  the  plaintiff  in  error  to  the  def^- 
anls  In  error,  for  the  reasons  already  given 
for  not  upholding  eith^  separately.  Ther 
are  nowhere  strengthened  by  being  cranbiued. 
The  judgment  of  the  court  below  will  be  set 
aidde  uid  the  cause  ordered  sent  to  the  dis- 
trict court  of  Sedgwick  county,  Kan.,  witb 
instmctions  to  grant  a  new  trial.  All  the 
judges  omcnnlog. 


PEOKHAM  et  al.  v.  OROUP  et  nx. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
nent  G.  D.  Dee.  7.  1886.) 
VoaioLOsni  <w  If oaTeAoa— Salb— OmmxHA- 

TMHT. 

1.  In  the  fbredoaure  of  mortguea  and  the 
determination  of  the  priorities  of  wns  on  th« 
mortgaged  premises  and  decreeing  the  sale  of 
the  mortgftged  property,  the  court  ezerciBes  *a 
equitable  juriadiction;  and  the  court  haTinj; 
all  the  parties  Id  interest  before  It  and  jnriBdic- 
tioD  over  the  subject-matter,  has  power  to 
make  such  order  and  decree  respecting  the  8al« 
of  the  mortgaKed  property  as  justice  and  eq- 
uity may  require,  and  may  order  the  property 
to  be  sold  in  separate  parcels  or  all  as  one 
tract,  as  the  lotertst  of  all  parties  may  reqaire; 
and  the  court  retains  Jurisdiction  and  control 
over  the  proper^  until  Its  decrees  have  been 
folly  carried  into  eifect  and  mar  confirm  or  s«t 
aside  any  sale  of  real  or  personal  property  made 
under  its  decree,  where  the  same  baa  not  beea 
made  In  conformity  to  such  decree,  and  may 
confirm  a  ssle  in  whole  or  in  part  or  set  aside  s 
part. 

2.  The  court  does  not  lose  jwisdletion  anr 
the  property  until  the  final  settlement  of  the 

Judgment,  costs,  and  taxes. 

(Syllabus  by  the  Court) 

Brror  fn»n  district  court  Cowley  county; 
H.  G.  Troup,  Judge. 

Action  by  the  Domestic  Sewing  Machine 
Onnpauy  against  T.  H.  Group  and  others  for 
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foreclosure  of  a  mortgage.  The  defendants 
T.  H.  Group  and  wife  moved  to  set  aside  a 
siile  of  personal  property  under  a  special  exe- 
cution, from  which  order  Charles  J.  Peck- 
liam  and  Edward  L.  Peckham,  purchasers 
under  the  execution,  bring  error.  Affirmed. 

In  1880,  T.  H.  Group  and  Ellen  E.  Group, 
tauBband  and  wife,  were  the  owners  of  160 
ncres  of  land,  npon  which  they  resdded,  which 
<-on8tItnted  tbdr  homestead;  and  they  also 
owned  another  small  tract  of  land  adjoining 
their  homestead,  containing  4  acres.  In  Cow- 
ley county,  Kan.  On  the  Ist  day  of  June, 
IMSD.  they  gave  a  mortgage  to  the  Wlnfleld 
Mortgage  &  Trust  Company  upon  the  mtlre 
tract  of  land  to  secure  the  payment  of  An  in- 
flebtednesB  of  98,500,  which  mortgage  was 
<Iuly  recOTded,  and  was  a  first  lien  upon  their 
farm.  On  the  24th  day  of  September,  18S8, 
T.  H.  Group  and  Elloi  B.  Group  executed 
and  (teltrered  to  the  Wlnfleld  Mortgage  & 
Trust  Gfunpany  a  second  mortgage  on  said 
tract  ftf  land  to  secure  the  payment  of  an  In- 
debtedness of  f  21^  which  constituted  a  sec- 
ond Ilea  upon  their  tann.  On  the  30th  day 
of  September,  1889^  they  executed  and  de- 
Urered  to  the  Domestic  Sewing  Ma<dilne  Com- 
pany a  mortgage  upon  said  tract  of  land  to 
secure  the  payment  of  an  Indebtedness  of 
$705,  whteh  mortgage  was  duly  filed  for  rec- 
onl  in  Oo^ey  county,  October  2,  1889,  and 
constituted  a  third  lien  on  said  land.  On  the 
2d  day  of  October,  1888.  the  said  T.  H.  Gronp 
and  EOlen  E.  Groiqi  executed  and  deUvered 
tbdr  certain  mortgage  to  W.  B.  Catoo  to  se- 
cure the  payment  of  an  indebtedness  of  $380, 
which  constituted  a  fourth  Uen  on  sald^tand. 
On  the  13th  day  of  November,  1890,  the  Do- 
mestic Sewing  Machine  Company,  having  pre- 
viously commenced  an  action  in  the  district 
court  of  Cowley  county,  Kan.,  to  foreclose  Its 
mortgago.  filed  an  amended  petition,  making 
all  of  ttie  mortgagees  and  all  other  Uenh<M- 
ers  parties  defendant.  On  the  same  day  the 
Wlnfleld  Mortgage  ft  Trust  Company  filed  Its 
answer  and  cross  petition,  setting  up  Its  mort- 
gage, and  claiming  a  first  and  paramount 
lien  <m  the  mwtgaged  premises,  and  aidced 
Judgment  on  its  sectnid  mortgage.  On  the 
31st  day  of  January^  1891,  W.  B.  Gatui  filed 
his  answer  and  otoss  petitkm,  setting  up  his 
mortgage,  and  claiming  a  lien  upon  said 
mortgaged  premises,  and  asking  the  court  to 
protect  his  Uen  In  the  foreclosnre  proceed- 
ings, and  to  have  the  priority  of  liens  deter* 
mined,  and  upon  foredosnie  and  sale  order 
the  application  of  the  proceeds  according  to 
the  priority  of  liens.  On  the  6th  day'of  Jan- 
uary, IfiDlt  T.  H.  Group  and  Ellen  B.  Group, 
defendants,  filed  th^  snpplCTiental  and 
amended  answer,  setting  np  th^  homestead 
righto  In  sftld  mortgaged  property,  and  tm- 
tber  stating  that  in  the  fUl  of  1890  they 
sowed  ISO  acres  of  wheat  on  the  mortgaged 
premises,  and  that  said  wheat  is  now  grow- 
ing on  said  premises;  that  they  have  no  oth- 
er grain  or  food  for  their  famfly  or  their 
Block  save  and  except  said  growing  wheat; 
v.42p.nal0— 60 


and  they  pray  that  their  rights  and  eanitlee 
therein  be  protected,  and  that  the  court,  in 
decreeing  the  foreclosure  of  the  several  mort- 
gages and  In  ordering  the  sale  of  the  mort- 
gaged premises,  decree  that  the  premises  be 
sold  as  follows:  "That  the  sheriff  offer  for 
sale  first  the  land,  reserving  to  Group  and 
his  wife  the  wheat  growing  thereon,  if  the 
land  shall  bring  cuough  to  satisfy  all  of  the 
Judgments,  eoatit,  and  taxes  on  the  same; 
that  then,  and  in  that  event,  said  wheat  shall 
not  be  sold,  but  shall  be  reserved  for  the  use 
and  benefit  of  Group  and  his  wife,  snd.  If  the 
lands  do  not  sell  for  »Mugh  to  satisfy  all  the 
claims  against  It  and  the  costs  and  taxes, 
then  the  wheat  be  sold  also."  On  the  29th 
day  of  January,  1891,  a  decree  of  foreclosure 
was  takm,  all  parties  being  present  in  courL 
The  decree  determined  the  amount  due  each 
of  the  several  llenholders  upon  their  several 
claims,  and  the  priorities  of  the  mortgage 
llms,  and  thereupon  6acxeeA  the  aale  of  the 
mortgaged  premises  in  the  following  man- 
ner: "And  it  is  thereupon  ctmsldered,  orders 
ed,  adjudged,  and  decreed  by  the  court  that 
said  plaintiff,  the  Domestic  Sewing  Machbie 
Conoiany,  have  and  recover  of  said  defend- 
ants, T.  H.  Group  and  EUen  B.  Group,  upon 
the  promissory  notes  mentioned  and  stated 
in  plalntUTs  amended  petition,  the  sum  of 
seven  hundred  and  ninety-nine  doliars;  that 
such  Judgment  draw  Interest  at  the  rato  of 
ten  per  cent  per  annum  until  paid;  that  the 
same  Is  hereby  decreed  to  be  a  U«i  upon  tin 
lands  and  tenemento  hereinafter  described; 
and  that.  If  such  Judgment  and  coato  of  the 
action  be  not  paid  on  or  before  the  10th  day 
ot  February,  ISftl,  that  special  executlmi  Is- 
sue out  of  tiie  com^  directed  to  the  alwriff 
of  Oowl^  county,  Kansas,  commanding  him 
to  ski  in  the  manner  provided  by  law  as  up- 
on  execution  the  lands  and  toiements  afore- 
said, witii  all  the  growing  crops  thereon  at 
the  time  of  met  sale,  but  tliat  said  lands  and 
growing  wheat  thereon  be  separately  ap- 
praised, advertised,  and  sold;  that  said  lands 
without  the  growing  wheat  be  first  offered 
for  sale,  and  if  the  amount  bid  ther^w  shall 
be  suffldoit  to  pay  plaintiff's  Judgment  here- 
in and  tlie  Jndgmoit  hereinafter  by  tlda  de- 
cree rendered  in  favor  of  the  Wlnfldd  Mortp 
gage  and  Tlrust  Oompaiqr,  the  said  growing 
wheat  be  not  sold,  and  tf  said  land  wltiiont 
the  growing  wlieat-  shall  not  bring  at  said 
sale  a  auflScioit  amount  to  pay  plaintiff's  said 
Judgment  and  the  said  Jodgment  in  ftivor  of 
said  Wlnfleld  Mortgage  and  Trust  Company, 
tbm  the  said  growing  wheat  be  sold;  and  if 
no  p«Bon  shitil  bid  two-thirds  of  the  apprais- 
ed vtine  of  said  land  without  said  growing 
wheat  at  sitid  sale,  that  said  lands,  together 
Vlth  the  growing. wheat,  be  offered  for  sale 
and  sold;  provided,  however,  that  the  same 
shall  not  be  sold  bt  such  manner  aa  last 
spedfled  for  any  sum  less  than  two-thirds  of 
the  amtralsed  value  of  the  land  togethw  wltii 
B^d  growing  wheat  And  It  Is  farther  ord^ 
ed,  adjudged,  and  decreed  by  the  court  that 
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any  sale  made  npcm  dther  of  tbe  special  ex- 
ecutions here'nbefore  prorlded  for  shall  be 
made  subject  and  subordinate  to  tbe  rlgbts  of 
the  holders  of  the  outstanding  mortgage  Uesi 
hereinbefore  mentioned  as  being  paramount 
and  snpertor  to  the  rights  and  Interest  of  all 
parties  to  tbls  action,  and  that  any  sale  made 
by  virtue  of  either  of  such  spedal  ezecotlona 
be  appraised  and  advertised  as  subject  and 
subordinate  to  said  prior  lien.  And  It  is  fur«- 
ther  ordered,  adjudged,  and  decreed  by  the 
court  that  the  proceeds  arising  from  any  sale 
made  under  either  of  the  special  ezecntlonB 
hereinbefore  provided  for  be  applied  as  folr 
lows:  First,  to  the  payment  of  the  costs  of 
this  action;  second,  to  the  payment  of  any 
and  all  taxes  due  upon  said  lands,  or  upon 
any  part  thereof;  third,  to  the  payment  of  the 
principal  and  interest  of  the  judgment  here- 
inbefore rendered  In  favor  of  the  defendant 
the  Wlnfleld  Mortgage  and  Trust  Company; 
fourth,  to  tbe  pE^ment  of  the  principal  and 
Interest  at  the  judgment  hertinbef ore  render- 
ed In  ftiTor  of  tbe  plaintiff,  the  Domestic  Sew- 
ing Machine  Company;  fifth.  In  payment  of 
the  principal  and  interest  of  tbe  judgment 
hereinbefore  rendered  tn  favor  of  W.  B.  Ca- 
ton;  and,  if  there  be  any  proceeds  of  such 
sale  BtiU  remaining  after  the  paymeits  afore- 
said, that  the  same  be  paid  into  court  flor  the 
further  order  of  this  court  thereon.*' 

On  the  17th  day  of  February,  1890,  an  order 
of  sale  was  dnly  Issued  by  the  clerk  of  the 
district  court  of  Cowley  county,  in  accord- 
ance vlth  tbe  judgment  and  decree  of  said 
oonrt,  directed  to  the  sheriff  of  said  county, 
setttiv  out  the  judgment  and  decree  of  the 
court,  and  commanding  the  iberttt:  "That 
said  lands  and  growing  wheat  tbireon  be 
separately  appraised,  advertised,  and  sold; 
that  said  lands  wIQioat  snob  growing  wheat 
be  first  offered  for  sale,  and  If  the  amount 
hM  therefor  shall  be  sofflcient  to  pay  plain- 
tUPB  jndgmoit  and  the  judgment  of  said  de- 
cree  rendered  in  favw  of  tiie  Winfield  Mort- 
gage and  Tmst  Company,  that  said  growing 
wheat  be  not  sold,  and  If  said  lands  without 
snU  grawtiv  wheat  shall  not  bring  at  said 
sale  a  sufficient  amount  to  pay  plaintiff's 
judgment  and  said  judgment  In  favor  of  tbe 
Wlnfleld  Mortgage  and  Trust  Company,  then 
BDch  growing  wheat  be  sold;  and  if  no  p«i^ 
son  shall  bid  two-thirds  of  the  appraised 
value  of  said  lands  without  said  growing 
wheat  at  said  sale,  the  said  lands,  together 
with  said  growing  wheat,  be  offered  for  sole 
and  sfltd."  "It  was  further  considered,  or- 
dered, and  adjudged  by  said  court  that  upon 
sucb  sale  of  said  lands  and  tenements  that 
said  lands  and  tenements  be  appraised  and 
sold  subject  to  the  outstanding  mortgage  lien 
upon  said  premises  to  secve  tbe  Indebtedness 
evidenced  by  the  bond  and  coupon  notes  stat- 
ed and  set  forth  In  the  reply  of  the  Wlnfleld 
Mortgage  and  Trust  Company  to  the  answer 
of  T.  M.  Group  and  KUen  E.  Group,  which  Is 
paramount  and  superior,  upon  said  lands  and 
teaemeBti  liar^before  described,  tD  tlie 


rights  and  claims  of  the  parties  plaintiff  and 
defendant  in  this  action,  the  amount  of  which 
said  mortgage  Is  tbe  sum  of  three  tbonsand 
five  hundred  dollars,  with  interest"  On  the- 
23d  day  of  February,  1891,  the  shnifl  of  Cow- 
ley comity,  In  pursuance  of  said  (xder  of  sale, 
bad  tbe  lands  and  tenements  ^ipralsed  by 
three  disinterested  hous^olderB  at  said  ooim- 
ty,  who  appraised  it  at  the  sum  ot  91,740;  re- 
serving therefrom  the  growing  wheat  there- 
oo^  subject  to  tbe  mortgage  Vea  om  93,500 
and  Interest  thereon,  and  further  seporatdy 
appraised  the  growing  vbeat  at  the  sum  of 
1900;  and  on  the  30th  day  of  Bfarch,  1881, 
the  idierlff  offered  tbe  lands  and  tenements 
for  sale  for  cash  In  hand,  reserving  there- 
from the  growing  wheat  thereon,  and  sub- 
ject to  the  mortgage  of  13,500  and  Interest, 
and  Charies  I.  Peckham  and  Edward  L. 
Peckham  j<^nt]y  bid  for  said  land  ao  offered 
for  sale  the  sum  of  fl,160,  and  tbe  sheriff 
thereupon  stmck  the  land  off  to  them  at  that 
price,  and  also  at  the  same  time  and  idaoe 
ofT^ed  tbe  growing  wheat  separately,  and 
add  the  same  to  Peckham  ft  Peckham  for 
the  sum  of  $401,  and  made  a  return  of  the 
order  of  sale  showing  his  doings  theremader. 
On  the  Ist  day  of  April.  1891,  T.  H.  Group 
and  BUen  B.  Groiv  filed  th^  motion  to  set 
aside  tbe  sale  of  tbe  growing  wheat,  for  the 
following  reasons:  "First  Said  wheat  wa? 
not  sold  according  to  the  or^ec  of  sale  or  the 
decree  ot  the  court  The  wheat  sold  for  less 
than  two-ttiirds  of  the  appraised  value  there- 
of. Second.  Tbe  Interest  of  the  dtfendants 
in  tbe  above^escribed  real  estate,  reserving' 
said  ^heat,  was  appraised  at  $l,74a  That 
the  value  of  said  growing  wheat  on  said, 
land  was  appraised  or  valued  at  1020,  as 
wlD  appear  more  fully  by  ntmacB  to  the 
appraisement  {and  attached  a  copy  of  the  ap- 
praisement to  their  motion].  Said  lands  and 
wheat  were  ordered  to  be  sold  by  decree  oT 
this  oonrt  to  satisfy  judgment  liens  aggregnt- 
Ing  one  tixmaand  five  hundred  flfty-flve  and 
'"/ift*  dollars,  as  Aown  by  the  on^  of  nle 
attached  to  the  modon,  marked  'B,*  and  made 
a  part  ot  tbe  motion.  And  It  Is  further  sliown 
by  the  original  decree  In  said  action,  to  wblcb 
court  Is  referred  to  for  full  Information:  That 
the  taxes  and  costs  tot  wfatch  said  defleodants 
were  liable  under  said  wder  of  sale  amonnt 
to  the  sum  of  tme  hondred  and  ^xkj  doBars. 
That  the  total  amount  due  om  said  order  at 
sale  was  abont  the  som  of  one  thenausd  two 
hundred  and  thirty-«even  doDars.  That  said 
sheriff  advertised  said  property  and  offered 
the  same  for  sale  as  follows;  First  He  ct- 
fered  tbe  land  for  sale  to  satlrfy  the  debt  and 
costs,  reservliv  the  wheat  to  these  d^end- 
ants,  as  provided  for  In  said  order  of  sale 
and  in  said  decree  ot  this  coort  Therenpon 
Pe<&ham  &  Peckham  bid  the  som  of  $l,l0O 
for  said  lands,  and  the  same  was  knocked 
off  to  Peckham  &  Peckham  at  that  mm. 
Second.  The  sheriff  then  announced  that  he 
would  sell  the  wheat  to  satisfy  the  i«nalnder 
at  sold  debt,  taicea,  and  oosta^  anA  ottered  tbe 
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same,  when  Peckbtm  A  Pecldiam  Md  tbe 
Bom  (tf  one  bnndred  doUara.  Otber  imall  bids 
were  made,  when  defendant!  Group  and 
Group,  Bea^  &  Toxience^  tbeir  oouBeU 
offiered  to  pay  1^  balance  Aw  on  wM  Jodg- 
ment%  taxe%  and  coBts,  and  AiIIt  ntUtfy  tiie 
-whfde  of  the  Judgment  Uent,  taxM»  and  coata^ 
acoordlng  to  tbe  order  at  sale  upon  wUch  said 
sheriff  WBs  offering  ssld  wheat;  and  then  and 
there  demanded  that  ssld  sale  shonid  cease 
and  proceed  no  further,  and  the  said  sheriff 
receive  and  accept  the  balance  remaining  due 
upon  said  order  at  sale  over  and  above  what 
aald  aberlff  shonid  receive  for  the  bid  upon 
the  lands,  bat  the  said  sheriff  then  and  there- 
refused  to  estimato  the  balance  due  from 
these  deflendanta,  and  refused  to  enteriala 
an  offer  to  pay  the  remainder  of  said  debts, 
taxes,  and  costs,  and  against  toe  iKOtest  oC 
these  defendants  proceeded  to  sell  and  did 
sen  said  wheat  to  Pecfcham  &  Feckham  for 
the  sum  cS  four  hundred  and  one  dollara; 
and  defendants  aver  that  they  were  able  and 
prepared  to  pay  the  balance  remaining  doe 
on  said  Judgment,  taxes,  and  costs,  whkh. 
did  not  CTceed  the  som  of  $7&82,  as  shown 
by  said  order  of  sale.  That  said  cvder  of  sale 
mentioned  that,  after  paying  the  judgment 
mentioned  in  said  orda-  of  sale,  the  taxes  and 
costo  titereon,  tbe  smplnit  If  any,  shonid  be 
paid  to  one  W.  B.  Gaton,  to  satisfy  his  Judg- 
ment in  said  action,  which  said  Judgment 
was  not  set  out,  nor  the  amount  thereof  men- 
tioned, In  said  order  of  salCk  But  these  de- 
fendants aver  that  tiiey  were  ready  and  |we- 
pared  and  offered  In  good  faith  xuA  only  to 
pay  tbe  Jndgmentllen  set  out  In  said  order  at 
sale,  and  the  costs  and  taxes  therein  men- 
tioned, bat  also  offered  and  were  prepared 
to  deliver  to  said  sheriff  a  recdpt  in  full  from 
the  aald  W.  B.  Gatoo  for  whatever  Interest 
he  mlc^  hare  In  the  proceeds  of  said  sale; 
an  of  which  the  said  dieriff  refused,  and  pro- 
ceeded to  seD  said  growing  wheat  aforeaald. 
niese  defendants  say  tliat  they  are  now 
ready  to  pay  said  $76.92,  or  whatever  Emm 
may  be  due  on  said  order  of  sal^  and  do 
hereby  bring  Into  court  a  sufficient  amount  of 
mtmes  to  fully  discharge  and  pay  everything 
dne  by  virtue  tf  said  order  of  sa^  and  the 
decree  upon  which  said  nder  of  sale  was 
Issued,  after  deducting  tbe  amount  for  which 
aald  land  was  wM;  and  they  do  ha<d)y  fnr- 
tber  bring  Into  court  k  receipt  in  full  from 
the  said  W.  B.  Gatw,  and  offw  to  cancel  the 
whole  of  tbe  Hen  of  the  said  W.  B.  Cafou. 
whenever  said  sale  of  said  wheat  shall  be 
ordered  set  sslde  and  avoided  and  vacated 
1^  this  court."  And  a  hearing  being  bad  up- 
on said  motion  to  set  aside  the  sale  of  the 
growing  wheat,  the  court,  after  bearing  aU 
tbe  evidence,  made  the  following  <»der:  "Now, 
on  this  8th  day  of  April,  this  cause  coming 
on  flor  hearing  on  the  motion  of  the  defend- 
ants T.  H.  Group  and  EUen  B.  Group,  to  set 
aside  the  rtterifTs  sale  of  tbe  wheat  sold  In 
this  action  on  the  80th  day  of  AEarch,  1891, 
to  wit,  the  wheat  growing  on  the  northwest 


quarter  of  section  ten,  townaUp  Oilrty-ttaree' 
sonth,  of  range  four  east  of  the  0th  P.  M., 
containing  one  hundred  and  sixty  acres,  more 
or  les^  *  *  •  on  the  grounds:  VlrsL  Soldi 
wheat  was  not  sold  according  to  tbe  osOer 
sale  or  the  decree  of  this  court,  and  was  sokt 
for  less  than  two-thirds  of  the  appraisal^ 
value  thereof.  Beoond.  On  the  gcoaad  that 
said  defendants  offered  to  pay  the  full  n"*'>™^ 
due  on  the  order  of  sale  upon  which  saldi 
wheat  was  sold,  after  deducting  the  amount 
for  which  said  land  was  sold,  said  land  hav- 
ing been  i^evlonsly  sold  for  91,100;  and  oa 
the  further  grounds  that  said  defendants  now 
bring  Into  eowt  an  amount  nifficlrat  to  taOy 
pay  and  discharge  all  of  said  Judgment  and 
costs  contained  In  said  order  at  sale.  De- 
fendants T.  H.  Group  and  Ellen  B.  Onrap 
appeared  by  Beach  &  Torrmoe  and  8.  B. 
Fink,  their  attorneys,  and  the  plaintiff  ap- 
pearing Peckhaa  A  Peekham  and  Me- 
Dermott  &  Johnson.  The  defendant  tbe  Wlar 
fleld  Mortgage  and  Trust  Company  appear- 
ing hg  Madden  4e  Bnckman,  Ua  attorney. 
Peclcham  &  Pedkham.  pun^iaseni,  aiveareA 
In  person  for  themselves.  Wheraapon  all  par- 
ties announced  themselves  ready  for  hearing 
of  said  motion,  and  defendanto  T.  H.  Gmuv 
and  EUen  S.  Group  innceed  to  <^Eer  their 
evidence  In  wxpgott  of  said  motimi,  and  rest- 
ed; vhereivon  Peekham  &  Pedcham,  oa 
th^r  behalf,  offered  theta-  evidence  and  rest- 
ed. And  upon  hearing  an  the  evldenoe  of- 
fered on  behalf  of  aU  parties,  and  the  argu- 
ment of  counsel,  and  being  fidly  advised 
the  premises,  the  court  does  auataln  said 
motion  on  the  condition  that  tin  said  defend- 
ants Group  pay  Into  court  a  sufficient  amount 
to  fully  discharge  tbe  remaining  pmtlmia  of 
HUd  Judgments,  taxes,  and  costs;  to  wUeb 
■aid  (Oder,  and  each  and  evety  part  titereel,. 
Peekham  &  Peekham,  the  purchaswa  at  said 
sale,  excepted.  It  Is  further  ordered  thai  the 
farther  heating  of  this  motion  be  passed  uatS 
to-morrow  morning." 

On  the  9th  day  of  April.  1881,  the  8heriff'» 
sale  of  real  estate  herein  was  confirmed,  and 
the  court  made  the  ftf  lowing- eider  respeetlag 
the  motion  to  set  aalAe  tbe  sole  of  the  grow* 
Ing  ^rtieat,  In  the  following  wotdK  **irom  eof 
this  9th  day  of  April,  tUa  cause  comes  on  for 
hearing  and  for  further  pro«eediDga  hmon 
pursuant  to  the  onder  heretofore  made,  to  wl^ 
on  the  8th  day  of  April,  1891.  Tbedetfententa 
T.  H.  Group  and  Bllan  SL  Groiqi  lopeared  bj 
Bead!  ft  Torrenoe  and  S.  B.  Fink,  their  at- 
toxn^n^  and  the  plaintiff  aivearing  Peck- 
ham  &  Peekham  and  McDomott  ft  Johnson. 
tbB  defendant  tbe  Wlnfleld  Mortgage  and 
Trust  Company  apfwating  by  Madden  ft  Buck- 
man,  its  attorneys.  Peekham  ft  Peekham,  pur-' 
chasers,  appearing  in  person  and  for  them- 
sdres.  And  it  appearing  to  tbe  court  that 
defendants  T.  H.  Group  and  EUen  E.  Groiq^ 
have  brought  Into  and  deposited  hi  court,  pur- 
suant to  said  ordw,  a  sufficient  amount  to  fully 
discharge  tbe  whole  of  said  Judgments,  debts, 
and  costs  moitianed  In  the  decree  in  tbls  cas^. 

Digitized  by  Google 


948 


PACIKIC  ItEPOIlTEU.  Vol.  42. 


(Kac 


to  wit,  the  sum  of  $01.3S,  and  a  receipt  in  full 
txom  W.  B.  Catw,  and  have  [n  all  rcsi)ect9 
oomplled  with  the  order  <tf  this  court  hereto- 
ftire  made,  as  aforesaid;  and  It  Is  now  herein 
further  ordered  that  safd  sale  of  the  ffnnring 
wheat  on  the  premises  berelnbefbre  described, 
made  on  the  80th  day  of  Blarch,  1801.  as  afore- 
saiO,  be,  and  the  same  Is  heretqr,  ordered  ts- 
cated  and  set  aside  and  bdd  tar  naught.  And 
it  Is  f urtho-  ordered  that  the  said  defendants 
T.  H.  Group  and  Ellen  E.  Group  have  and  re- 
tain the  ownership  In  and  to  said  wheat,  and 
that  the  same  be,  and  Is  horeby,  reserred  tmn 
fin  sale  of  sold  land  on  which  said  wheat  Is 
STOwIn^  for  the  use  and  ben^t  of  said  de- 
fendants T.  H.  Group  and  ESten  B.  Group,  In 
pnrauance  of  the  decree  hendnbefore  made  In 
thte  cose.  It  Is  further  ordered  that  the  lald 
T.  H.  Group  and  EUen  E.  Group  hare  reserved 
to  them  the  right  to  have  said  wheat  mature 
on  the  land  on  which  said  wheat  Is  growing, 
so  as  to  secure  to  them  said  wheat  when  it 
riiall  have  matured,  and  the  further  right  to 
go  upon  said  premises  and  harvest  and  re- 
move the  same  In  such  a  reasonable  time  after 
said  wheat  shall  hsTe  matored  and  hi  mch 
manner  as  to  do  as  little  damage  to  said 
premises  as  possible  in  removing  and  taking 
care  of  said  grain.  It  Is  further  ordered  that 
the  purchasers  the  lands  her^nbefore  mea- 
tloned,  and  all  parties  claiming  under  them, 
be  restrained  fnun  In  any  mann»  Interfering 
with  the  said  defendants  Group  in  and  about 
the  harvesting  and  removing  of  sold  grain  from 
said  premises  in  pursuance  of  this  coder  and 
decree  ot  the  court  In  this  action,  and  to  each 
of  the  above  orders,  and  each  and  every  part 
thereof,  Pedcham  &  Feckham,  the  pnrdmsers 
at  said  sale,  duly  excepted,  and  the  purchasers, 
Feckham  &  Pet^ham,  were  ^ven  ten  days  to 
make  and  serve  a  case  for  the  supreme  court** 
Pedcham  &  Peckham,  purchaaos  of  the 
growing  wheat,  made  a  case,  and  filed  petition 
in  error,  with  case  made  attached,  in  the  su- 
preme court,  and  the  case  was  duly  certlfled 
to  tills  court  by  order  of  the  supreme  court 

Maddoi  &  Buckman,  for  plaintltrs  In  error. 
Torrance  &  T<»Tance  and  Pollock  &  Love,  for 
defoidants  In  emr. 

JOHNSON,  P.  3.  (after  stating  the  facts). 
The  plaintltrs  In  error  were  the  purchasers  of 
130  anes  of  growhig  wheat  at  a  sheriffs  sale 
under  a  decree  and  order  of  sale  in  the  fore- 
closure of  certain  mortgages.  The  court  In  the 
decree  of  foreclosure  ordered  the  lands  to  be 
appraised  subject  to  certain  outstanding  mort- 
gage  liena,  which  were  paramount  to  the  mort- 
^f?es  in  fbreclosore,  and  to  be  appraised  sepa- 
rately from  the  growing  crop  of  wheat  thereon, 
and  the  wheat  to  be  appraised  separately  from 
the  lands;  and,  If  the  lands  could  be  sold  for 
sufficient  to  pay  Judji^meDts,  taxes,  and  costs, 
tliat  the  growing  wheat  be  reserved  from  the 
rale  for  the  use  and  benefit  of  the  mortgagors. 
Tlie  sheriff  under  the  order  of  Rale,  had  the 
laud  appralaed  In  accoi-dauce  with  the  decree 


of  the  court  and  order  of  sale,  and  also  had 
the  growing  wheit  appraised  separatdy.  The 
land  was  offered  for  sale  separatdy,  and  sold 
for  two-thirds  of  its  appraised  value,  and  toe 
about  $00  less  than  suffldent  to  satisfy  Qie 
Judgments,  taxes,  and  costs;  and  tbe  sheriff 
therenixm  offered  the  growing  wheat  tor  mle 
s^nrately,  and  whoi  the  wheat  was  bdng 
offered  for  sale  the  parties  who  had  purchased 
the  land  were  bidding  vpoa  the  wbeat,  wboi 
the  mortBagors,  tiielr  attom^a,  offered  to 
pay  and  satisfy  any  balances  that  were  remain- 
ing on  the  Judgments,  taxes,  and  costs  after 
the  application  of  the  pnrcluue  price  of  the 
lands,  and  demanded  the  sheriff  to  atop  the 
sale,  and  recdve  the  money,  and  offtted  to  pay 
tbe  money  to  him,  but  the  sheriff  refused  to 
acc^t  the  mon^  and  sh^  the  sale  of  the 
wheat,  and  the  same  was  thereupon  bid  In  by 
the  same  parties  who  Ud  in  the  land,  but  for 
It  less  sum  thsn  two-thirds  of  the  ai^ralsed 
value  of  the  wheat,  and  the  amount  bid  for 
the  land  and  wheat  togetiier  was  less  than 
two-thirds  of  the  appraised  value  of  the  land 
and  wbeat  The  sheriff  made  return  of  the 
order  of  sale,  dnwlng  his  doings  therennda, 
and  on  motion  of  the  purchasers  the  aerate 
sale  of  the  land  was  confirmed,  and  on  mo- 
tion at  the  mortgagors  it  was  wdered  that  the 
sale  of  the  wheat  be  set  adde  and  vacated  up- 
on their  dqnsitlng  the  amount  In  court  to  sat- 
isfy the  judgments,  taxes,  and  costs,  and  there- 
upon, in  accordance  with  the  order  of  the  court 
the  mortgagors  deposited  Qie  amount  In  coort 
snfildent  to  satisfy  the  remainder  of  tihe  Judg- 
ments, taxes,  and  costs,  and  the  sale  was  set 
aside,  and  the  purdiasera  of  the  whe^  duly 
excepted,  and  bring  the  case  to  this  court  for 
review. 

It  Is  Insisted  by  the  plaintiffs  in  ernnr  Out 
the  district  court  had  no  power  or  Jurisdio 
tlon  to  set  adde  the  sale  of  the  growing  wbeat; 
that  by  the  separate  sale  of  the  wbeat  It  must 
be  treated  as  a  sale  of  personal  property, 
which  cannot  be  dther  confirmed  or  set  aside; 
Idiat  it  waa  an  attempt  by  the  defendants  In 
error,  by  a  motion  to  set  aside  the  sale,  to  try 
an  action  for  the  conversion  of  personal  prop- 
erty; that  the  court  bad  no  power  to  try  the 
question  attempted  to  be  raised  In  the  motion 
to  set  adde  said  sale  in  the  summary  manner 
In  which  It  did.  We  cannot  concur  In  this  view 
of  the  caae.  The  proceedings  to  fiHredose  the 
mortgage  and  determtoe  the  priorities  of  the 
several  llenholders  was  an  equitable  proceed- 
ing, and  the  court,  having  all  the  parties  in 
interest  before  It  and  Jurlsdlctl<Hi  over  the  sab- 
Ject-matter  and  the  parties,  had  the  power  to 
determine  the  rights  of  all  parties  before  It 
and  to  make  such  order  respecting  the  sale  of 
the  mortgaged  property  as  equity  an^  Jnstlte 
demanded.  The  court  had  power  to  order  the 
manner  In  which  the  mortgaged  property 
should  be  sold.  It  could  ord»  that  It  be  Ek)ld 
In  separate  parcels,  or  that  it  be  sold  all  tiv- 
gether,  as  it  seemed  the  most  advantageous  tn 
all  iiarties  in  Interest.  It  was  the  duty  of  ilie 
court,  exercising  equitable  Jurisdiction  to  order 
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tbe  sale  of  tbe  mortgaged  premises  bo  u  to 
provide  for  tbe  itayment  of  the  debts  secured 
by  the  sereral  mortgages,  and  at  the  same 
time  to  protect  tbe  Interest  of  the  mortgagors, 
and  save  for  them  as  much  as  possible  out  of 
the  sale  of  Hielr  property;  and  the  court,  after 
a  full  consideration  of  the  matter,  determined 
that  It  would  be  equitable.  If  the  land  would 
sell  for  suffldoit  to  satisfy  the  hem,  taxes, 
and  costs,  to  save  the  growing  wheat  on  the 
mortgaged  premises  to  Group  and  his  family, 
and  In  the  decree  of  foreclosmre  ordered  that 
the  laud  and  wheat  be  separately  appraised, 
and,  If  tbe  land  sbould  sell  for  sufficient  to 
pay  the  judgments,  taxes,  and  costs,  the  grow- 
ing wheat  should  be  reseiTed  to  the  mort- 
gagors aud  their  family,  which  was  certainly 
proper  and  equitable.  The  purcliasers,  Peck- 
ham  &  Peckham,  had  no  Interest  in  tbe  pro- 
ceedings, either  as  mortgagees  or  lleoholders, 
by  Judgment  or  otberwise.  They  purchased 
the  land  with  full  knowledge  of  tbe  order  and 
decree  of  the  court  that  the  wheat  was  to  be 
allowed  to  mature  on  the  premises,  and  the 
right  of  tbe  owner  of  the  wheat  to  harvest  it 
at  harvest  time;  and  for  this  reason  tbe  lands 
were  appraised  at  a  less  sum  than  they  would 
otherwise  liare  been.  On  the  foreclosure  and 
sale  of  mortgaged  premises  and  in  the  distribu- 
tion of  the  surplus  money  there  are  often  im- 
portaut  questions  as  to  the  primary  fund  for 
the  payment  of  the  mortgage  debt  and  as  to 
the  order  in  which  the  lands  charged  with  the 
various  liens  shall  be  sold,  and  tlie  avails  dis- 
tributed. Courts  of  equity  settle  these  ques- 
tions upon  broad  and  comprehensive  principles, 
and  direct  tbe  order  in  which  the  mortgaged 
property  shall  be  sold,  and  the  distribution  of 
tbe  surplus  after  tbe  report  of  tbe  sale  has 
been  coufli-med.  It  Is  a  settled  principle  in 
equity,  where  a  court  has  properly  acquired 
Jurisdiction  of  a  cause  for  one  poipoae  It  will 
retain  it  In  order  to  do  full  and  complete  Jus- 
tice between  ail  parties,  and  especially  where 
there  are  incidental  matters  to  be  determined 
In  order  to  give  effect  to  its  decrees,  so  that 
litigation  may  be  terminated  as  well  as  the 
remedy  facilitated;  and  thus  more  particularly 
so  If  tile  available  remedy  in  equity  as  to  tbe 
cause  already  In  com-t  Is  more  full  than  could 
be  aCTorded  by  a  court  of  law.  The  growing 
wheat  was  as  much  sul^ect  to  tbe  mortgage 
lieu  as  the  land  Itself,  and  tbe  court,  having 
tbe  property  in  its  jurisdiction,  had  the  power 
to  order  that  the  sale  made  by  the  sheriff 
should  be  set  aside,  and  thereby  save  some- 
tiilng  out  of  tbe  pro[>erty  for  the  def^dants. 
Their  rights  were  Just  as  sacred  as  those  of  the 
mortgagees.  Tbe  Judgments,  taxes,  and  costs 
were  all  satisfied,  and  the  mortgagees  bad  mi 
complaint  to  make;  but  the  purchasers  come 
Into  court,  and  seek  to  take  advantage  of  tbe 
embarrassed  condition  of  the  mortgagors,  and 
thereby  appropriate  the  fruits  of  their  labor 
to  their  beneQt,  and  speculate  out  of  the  mis- 
fortunes of  the  former  owners  of  this  property. 
TUs  a  court  of  equity  should  not  pei-mlt  There 
beliig  DO  oiw  In  tbe  order  of  the  court  setting 


aside  and  vacating  the  sale  of  the  growlns 
wheat,  the  Judgment  of  the  district  cooit  Is  aC- 
flimsd.  All  the  Judges  ccmcnixln^ 


SMITH  V.  BROWN. 
(SapresM  Court  of  Ariiona.  Dee.  28,  VBHR.} 

Estoppel— Is  Pais. 
Tbe  fact  that  a  married  woman,  a  sola 
trader,  does  business  under  the  name  "Smith  Se 
Co.,"  and  that,  in  ordering  goods,  she  and  her 
BOO,  who  managed  the  business  for  her,  used 
the  expression  we,"  and  that  she,  when  asked 
by  the  salesman  selling  her  the  goods  who  her 
partners  were.  aiis\i-ered  that  "my  creditors  are 
my  partners,'*  and,  when  asked  why  she  did 
business  in  that  name,  answered,  "That  is  my 
business,"  as  a  mutter  of  law,  does  not  estop  her 
to  deny  that  she  was  doing  business  as  a  part- 
nership, so  as  to  enable  her  to  claim  personal 
exemptions  in  the  property  used  in  the  business. 
Baker,  O.  J.,  dissenting. 

Appeal  from  district  court,  Flma  county; 
before  Justice  B.  B.  Sloan. 

Action  by  Mary  J.  Smith  against  J.  K. 
Brown.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Keversed. 

C.  Weston  Wright,  for  appellant  Max- 
well &  Satterwhit^  for  appellee. 

EOUSEJ,  J.  This  is  an  action  by  plainticr 
against  defendant  for  damages  for  personal 
property  of  plaintiff  sebsed  and  carried  away 
by  defendant  The  complaint  is  as  follows: 
"(2)  That  plaintiff  was  during  all  tbe  times 
hereinafter  stated,  and  now  is,  tbe  member 
and  head  of  a  family,  residing  In  said  coun- 
ty. That  the  task  of  supporting  and  provid- 
ing for  said  family  devolved  upon  plaintiff 
during  all  of  said  times,  and  to  that  end  and 
for  that  purpose,  during  all  of  said  times,  she 
carried  <m,  under  the  name  and  style  of  Mrs. 
Mary  J.  Smith  &  Co.,  the  business  of  buying, 
selling,  re[}airing,  and  making  bousehcdd 
goods.  That  she  was  tbe  sole  owner  of  salcl 
business,  of  said  goods,  and  each  and  all 
thereof,  that  she  kept  in  stock  and  for  sale. 
And  that  she  alone  had  sole  control  and  man- 
agement of  said  goods,  and  of  the  manage^ 
ment  of  said  business.  (3)  That  the  total 
value  of  said  goods,  together  with  all  other 
personal  property,  and  all  other  idnds  of 
property,  owned  by  her  during  all  of  said 
times,  was  of  the  value  of  less  than  one 
thousand  dollars.  (4)  That,  duiing  the  time 
she  was  transacting  said  business,  and  the 
time  hereinafter  mentlmied,  to  wit  during 
tbe  months  of  May  and  July,  ISdl,  defendant 
acting  as  the  sheriff  of  said  county,  levied  on 
said  goods  and  personal  property  by  virtue  of 
a  certain  execution  then  In  bis  bands.  That 
defendant  did,  while  so  acting  as  such  sher- 
iff, and  claiming  then  and  there  to  act  by 
virtue  and  In  pursuance  of  said  execution, 
seize,  take  into  his  possession,  carry  away, 
and  convert  and  sell  the  said  goods  of  the 
plaintiff,  to  wit,  certain  household  fumltnrew 
then  and  there  being  the  sole  property  of  the 
plaintiff,  and  then  and  there  being  of  tbe 
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valiM  ot  fire  faandred  and  rixty-«Ight  d<^an 
and  ninety  cents.  (5)  Tbat  at  the  time  said 
seizure  was  made  by  dtf endant,  as  aforesaid, 

of  said  personal  propertj,  plaintiff  was  pres- 
ent, and  notified  defendant  tbat  the  total 
value  of  all  personal  property  then  owned  by 
her  was  less  than  one  thousand  dollars;  that 
the  same,  and  all  thereof,  was  exempt  from 
levy  and  forced  sale;  and  that  she  claimed 
■ucb  exemption.  Tbat  It  was  the  duty  ot  de- 
fendant, upon  plaintiff  claiming  said  prop- 
erty, and  each  and  all  thereof,  exempt  from 
tery  and  foroed  sale,  and  flatting  ber  right 
of  exemption,  as  the  head  ot  said  family,  as 
her  personal  right,  to  hare  appraised  the 
value  of  said  personal  property  with  plain- 
tiff, and,  in  the  event  of  their  failing  to  agree 
upon  the  value  of  said  property,  then  and  In 
that  event  to  have  summoned  appraisers  to 
value  the  same,  and  all  thereof,  and  to  des- 
ignate the  property  that  was  exempt.  But 
the  defendant,  not  regarding  his  duty  In  tbat 
behalf,  refused  to  Join  with  plaintiff  in  the 
«£ipralsement  of  said  property,  or  any  there- 
-of,  and  refused  to  Join  with  plaintiff  in  the 
appointment  of  appraisers  to  value  said  pn^ 
erty,  and  to  designate  that  which  was  ex- 
empt, as  aforesaid,  from  levy  and  forced  sale; 
and  defendant,  wholly  disregarding  the  rights 
of  plaintiff  In  tbat  behalf,  and  against  her 
wish  and  protest,  seized  said  property,  carried 
toe  same  away,  and  sold  it  at  public  vendue, 
whereby  said  property  and  all  thereof  be- 
came and  was  wholly  and  forever  lost  to 
plaintiff.  Wherefore  plaintiff  demands  Judg- 
ment. ♦  •  Defmdant  pleaded  a  general 
denial,  and  the  trial  was  bad  on  the  issues 
presented  by  said  pleadings. 

Ou  the  trial,  the  evidence  tended  to  prove 
that  plaintiff  carried  on  business  In  Tucson, 
Pima  county,  Ariz.,  to  the  name  of  Mrs.  M, 
J.  Smith  &  Co.;  that  she  was  a  sole  trader, 
and  filed  ber  declaration  as  such  in  1892; 
that  she  bad  a  number  of  children,  who  lived 
■with  her,  and  were  supported  by  her;  that 
she  had  a  son,  about  21  or  22  years  old, 
who  remained  with  her,  and  worked  In  her 
store  or  place  of  business;  that  her  busi- 
ness was  that  of  dealing  in  new  and  second- 
Imnd  household  and  kitchen  furniture,  and 
In  repairing  such  goods;  that  all  of  her  prop- 
erty, Indnding  the  stock  in  band,  was  of  a 
TTslue  less  than  $1,000;  that,  of  said  goods, 
defendant  seized  and  carried  away  and  sold 
$568.90;  that,  at  the  time  defendant  seiz- 
ed the  said  property,  he  was  sheriff  of  said 
county  of  Pima,  and  seized  the  said  prop- 
erty as  such;  tbat,  at  the  time  the  property 
■was  seized,  plaintiff  requested  defendant  to 
set  off  her  said  property  as  exempt  from 
execution,  and  to  do  and  perform  the  acts  re- 
quired by  law  to  be  done  In  that  respect;  and 
that  defendant  failed  and  refused  to  set  off 
any  oth^  part  of  said  property  as  exempt, 
and  made  no  disposition  of  plaintiffs  prop- 
erty under  the  provisions  of  the  statute  on 
eromptlons. 

Tq  Justification,  defendant  offered  in  evt- 


dencf  two  oiecBtloaa,  tamed  by  one  W.  H. 
Culver,  a  Jnstiee  at  the  paaoe,  on  Jodgmenta 
rendered  by  bim,— one  In  the  case  of  Kos- 
tuba,  and  the  other  tn  favor  of  Oonrada  Obair 
Company.  Both  of  said  parties  were  doing 
bu8ine»  In  8t  Louis,  &fo.,  and  aald  suits 
were  against  H.  J,  Smith  &  Co.  Tbe  snm- 
monses  fn  both  cases,  as  we  at«  advised,  were 
agaliBt  the  said  defendant,  M.  J.  Smith  A 
Co.,  and  tbe  returns  did  not  diow  tbat  tbey 
bad  been  tierv«6  on  any  IndivldnaL  Tbe  said 
Judgments  were  by  defftult.  Defendant  was 
permitted  to  introduce  evidence  on  tbe  triai 
to  show  ttaftt  tbe  salesmen,  commonly  called 
"drummers,"  who  represented  said  Judgment 
creditors,  and  who  sold  the  bills  of  goods  to 
plaintiff  which  were  the  foundation  for  said 
salts,  had  conversations  wltii  piabrtiff  and 
one  of  bet  sons  at  the  time  they  made  saM 
■ales,  In  which  conversations  plaintiff  and 
her  said  son  made  certain  dedamtions  which 
are  claimed  to  be  snfflelent  to  estop  plaintiff 
from  dalming  said  goods  to  be  hex  Individual 
property,  but  which  made  It  the  property  of 
a  partnership.  Wlthont  expressing  an  opin- 
ion from  which  It  may  be  concluded  tbat,  un- 
der the  answer  in  the  case,  such  a  def^ise 
can  properly  be  made,  we  have  to  state  that 
tbe  evidence  on  that  point  only  tends  to  show 
that  In  conversation  with  the  representatives 
of  said  creditors,  when  tbe  dass  of  goods  to 
be  purchased  was  dlscusaied  by  plaintiff  and 
her  said  scm,  tbey  used  tbe  plural  pronoun 
"we";  also,  that,  when  asked  by  one  of  said 
representatives  bow  they  wished  the  goods 
shipped,  tbey  answered,  "To  M.  J.  Smith  & 
Co.;"  also,  that  the  aon  stated  to  one  of  them 
on  the  street:  "We  wish  yon  to  ship  the  goods 
Immediately,  We  want  them  as  soon  as  pos- 
sible." It  was  also  given  in  evidence  that 
one  of  said  representatives  asked  plaintiff  the 
question,  "Who  are  your  partners?"  and  she 
answered,  "My  creditors  are  my  partners;" 
and  tbe  question,  "Why  do  you  do  business 
in  that  name?"  to  which  she  answered.  In  ef- 
fect "That  is  my  business  " 

The  essential  elements  of  estoppel  by  con- 
duct are:  (1)  There  must  have  been  a  fSlse 
representaf  on  or  concealment  of  material 
facts.  (2)  The  representation  must  be  plain 
and  certain.  (8)  The  party  relying  on  tbe 
representations  must  have  been  Ignorant  <tf 
the  facts.  Tbe  representation  must  have 
been  made,  or  tbe  concealment  practiced, 
with  tbe  Intention  that  It  should  be  acted  up- 
on. The  other  party  must  have  been  Induced 
to  act  upon  the  representations  oi  conceal- 
ment. Bigelow,  Estop.  (5th  Ed.)  p.  570;  Burke 
V.  Adams,  80  Mo.  504;  Gentry  v.  Gentry.  122 
Mo.  221,  26  S.  W.  1090;  Monks  v.  Belden,  90 
Mo.  639;  Blodgett  v.  Perry,  97  Mo.  274,  10 
S.  W.  891;  Story,  Bq.  Jur.  S  191.  We  do  not 
think  the  evidence  sufficient  to  estop  plaintiff 
from  claiming  ber  rights  of  exemption.  The 
evidence  discloses  the  fact  tbat  M.  J.  Smiib. 
plaintiff's  husband,  bad  carried  on  a  aimllsr 
business  In  the  same  building,  bnt  bad  quit 
tbe  place  about  six  years  before  sbe  Imq^t 
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said  goods,  and  had  been  Urlng  an  that  time 
in  a  dlataDt  atate,  Bepaiate  and  apart  £rom 
glalDtur,  and  eontribiited  bnt  little.  If  any- 
thing, for  the  inpport  and  maintenance  of 
plalntilTB  children,  and  nothing  for  her  sup- 
port It  also  appears  that  the  sign  used  by 
<he  husband  was  still  oTer  the  door.  We  do 
not  believe  from  the  evidence  In  this  case 
that  the  trav^ng  salesmen  beUered  at  the 
time  they  sold  the  goods  to  plaintiff  that  they 
were  seUinx  to  a  partn»«hlp.  Unless  they 
tbonght  they  were  dealing  with  a  partaetnhlp, 
and  were  Indnced  to  b^eve'that  by  the  con- 
duct of  plaintiff,  and  that  plaintiff's  said  ac- 
tion was  for  the  purpose  of  inducing  them  to 
believe  that  as  a  fact,  plaintiff  Is  not  estop- 
ped. Gentry  t.  Gentry.  122  Ma  221,  26  &  W. 
1090;  Blodgett  v.  Perry,  97  Mo.  274,  10  S.  W. 
SOI;  BIgelow,  Estop,  m  Ed.)  480,  481.  Tbc 
law  does  not  favor  estoppels,  becanse  they 
operate  to  sfaat  out  the  truth,  and  prevent 
parties  from  aeaerting  er  defending  their 
rights  by  proof  of  actual  existing  facts.  To 
-estop  plaintiff  In  this  case  Is  to  make  her  a 
member  of  a  partnership  when  no  such  part- 
nershlp  erlsts,  is  to  take  her  indlvidoal  prop- 
erty from  her  control,  and  subject  It  to  the 
payment  of  the  debts  of  a  partnership,  when 
no  such  partnership  was  in  existence,  to  de- 
prive her  of  the  taw  of  exemptions,  and 
thereby  to  rob  her  and  her  children  of  that 
which  she  Is  entitled  to  as  a  means  of  sup- 
port. 

There  are  oth&e  errors  assigned  by  appel- 
lant, but  we  do  not  deem  tt  necessary  to  con- 
rider  them.  The  judgment  of  the  dletrict 
oonrt  Is  reva'sed,  and  the  case  remanded  toe 
m  new  trial. 

BETHUNE,  J.,  concnn.  HAWKINS^  J., 
concurs  in  the  reversal. 

BAKKB.  G.  J.  I  dissent  I  protest  against 
the  ease  and  facility  with  which  this  court  re- 
solves itself  Into  a  trial  court,  and  passes  up- 
on  detached  questions  of  fact,  without  hav- 
ing seen  or  heard  tlie  witnesses  testify.  The 
fact  that  the  finding  of  the  lower  court  is  con- 
trary to  the  Judgment  of  this  court,  or  this 
court,  looking  at  the  evidence  as  written, 
would  come  to  a  different  conclusion  from 
the  trial  court,  or  that  the  finding  Is  apparent- 
ly against  the  mere  weight  of  the  evidence, 
do^  not  authorize  a  reversal  of  the  judgment 
upon  the  ground  that  the  evidence  is  Insuffi- 
cient to  support  It  If  there  be  some  sub- 
stantial evidence  upon  whtch  the  finding  may 
be  lodged,  the  judgment  most  be  sustained 
so  far  as  any  objection  to  the  sufficiency  or 
insufficiency  of  the  evidence  goes,  and  the 
reviewing  tribunal  will  go  no  further  than 
to  ascertain  If  such  testimony  is  in  the  case. 
These  rules  are  formulated  In  many  decisions. 
No  QueetloDfl  of  law  are  raised  by  the  ap- 
peal, and  the  sole  Inquiiy  Is  one  of  fact,  viz.: 
Did  the  plaintiff  obtain  credit  In  a  manner 
which  will  estop  her  from  denying  the  ex- 
Istmce  of  a  partnership  styled  H.  J.  Smith  A 


Co.?  Such  a  firm  may  In  fact  not  have  ex- 
isted, but  If  she  did  business  under  a  fictl- 
tious  firm  name,  and  In  such  name  obtained 
credit,  her  pro[>erty,  as  to  the  creditor  and  his 
rights  and  remedleB,  will  be  the  same  as  if 
such  firm  did  In  fact  exist,  and  was  compos- 
ed of  two  or  more  partners.  Bosenbaum  t. 
Hayden  (Neb.)  3S  N.  W.  147;  2  Herm.  Estop. 
1230. 

The  following  is  the  substance  of  the  evi- 
dence: That  the  agents  of  the  judgment  cred- 
itors sold  the  goods  at  the  place  of  business  oc- 
cupied by  the  plaintiff  and  her  son,  a  young 
man.  They  both  ordered  the  goods;  that  Is, 
tbey  both  participated  In  making  the  orders, 
the  son  being  especially  active  In  selecting 
and  designating  the  goods  to  be  purchased; 
the  mother,  being  present  she  was  usually 
consulted,  and  concurred.  The  orders  were 
sometimes  written,  but,  whether  written  or 
verbal,  they  were  always  to  the  effect:  "We 
want  so  and  so."  They  were  made  In  the 
name  of  M.  J.  3mtth  &  Co.,  and  the  goods 
were  shipped  and  received  In  that  name  by 
plaintiff  and  her  son.  The  business  was  con- 
ducted under  the  name  of  M.  J.  Smith  &  Oo. 
The  son  appeared  to  be  the  general  manager. 
He  had  been  engaged  in  and  about  conduct- 
ing the  business  for  several  years  with  his 
mother.  When  approached  for  a  settlement 
for  the  goods  purchased,  he  claimed  either 
that  the  business  was  his  own,  or  that  he 
was  a  copartner  In  it.  When  the  first  levy 
was  made,  the  plaintiff  declared  that  she  had 
nothing  to  do  with  the  business;  that  it  be- 
longed entirely  to  her  son.  When  asked  why 
the  goods  were  tagged  M.  J.  Smith  &  Co.,  she 
said  that  was  a  secret,  and  she  would  not 
tell  everybody  her  business.  She  was  not  a 
witness  in  this  case,  and  has  given  no  testi- 
mony. The  business  was  rated  In  E.  G.  Dun's 
Commercial  Agency  under  the  name  of  M. 
J.  Smith  &  Co.  The  agents  declare  that  they 
believed  the  mother  and  son  to  be  copartners 
from  what  they  said  and  did,  and  they  sold 
them  the  goods  with  that  understanding,  and 
that  nothing  was  said  to  give  them  a  differ- 
ent idea.  Thus,  It  appears  that  plaintiff  act- 
ed under  a  fictitious  firm  name,  and  bought 
the  goods,  and  had  them  shipped  to  her,  and 
received  them,  in  such  name.  She  failed  to 
disclose  the  real  facts,  and  received  the 
benefits  of  the  supposed  partnership,  since 
the  testimony  Is  that  the  salesmen  were  In- 
dnced to  believe  that  the  firm  existed,  and, 
upon  the  strength  of  that  sold  her  the  goods. 
She  Is  bound  by  her  Indirect  representations 
arising  from  her  conduct,  as  much  as  If  she 
had  stated  to  the  creditors  directly  and  In  ex- 
press terms  that  the  firm  existed,  and  that 
she  was  a  member  of  It.  1  lindl.  Partn.  42 
(marginal).  It  Is  well  settled  that  exemption 
laws  do  not  apply  to  partnership  property  as 
against  partnership  debts.  It  Is  said  that 
the  law  does  not  favor  estoppels.  It  Is  prop- 
er, however,  to  obswe  that  It  abhors  fraud. 
Some  of  the  Identical  goods  she  got  from  her 
creditors  are  now  being  claimed  by  her  as 
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exempt  from  execution  tSBued  on  a  Judgment 
for  the  purchase  price.  She  has  made  no  ex- 
planation whatever  of  any  of  the  drcumatan- 
ces.  The  cases  dted  Id  the  majori^  opinion 
have  no  implication  to  the  facts  under  con- 
sideration. None  of  them  arose  upon  sale 
of  goods  to  a  supposed  Ann.  Tbey  are  cases 
npoD  dower,  ejectment,  title  to  lands,  etc., 
and  different  fiurts  are  stated  than  those 
here.  They  can  s^e  no  purpose  In  this  con- 
nection other  than  to  fill  space. 

The  finding  of  this  court  that  the  traveling 
salesmen  did  not  believe,  when  they  etAA  the 
goods,  that  tb^  were  selling  to  a  partner- 
ship, la  a  gross  Invasion  of  the  province  of 
the  trial  court,  wholly  unwarranted  by  any 
rule  of  law,  and  Is  directly  against  the  evi- 
dence in  the  case.  For  these  reasonst  I  think 
the  reversal  Is  wrong. 


.ARIZONA  LUMBER  &  TIMBER  GO.  T. 

MOONEY. 

(Supreme  Court  of  Arizona.  Dec.  23, 1895.) 

MaSTSB  and  SlBVAin^DBFEOTIVB  Maohiksst— 
Unbeillbd  Shplote. 

1.  A  mill  owner  is  not  liable  for  injury  to  an 
employ^  in  operating  a  saw,  because  of  the  ab- 
sence of  a  guard  in  front  thereof  to  prevent 
boards  from  flying  forward,  tlie  machine,  whicli 
was  one  of  the  best  make,  and  in  good  condi- 
tion, not  being  constructed  with  a  view  to  hay- 
ing such  guard. 

2.  The  fact  that  an  employ^  was  set  to 
work  at  a  machine  with  whose  operation  be  was 
unfamiliar  is  insufficient  to  warrant  a  recoveiT 
for  injury  resulting  from  causes  other  than  BueSi 
employe's  unskiUfulness. 

Appeal  from  district  conrt,  Coconino  county; 
before  Justice  E.  W.  Wells. 

Action  William  Mooney  against  Arizona 
Lumber  ft  Timber  Company  for  damages  for 
personal  Injuries.  There  was  a  Judgment  for 
plaintifi;  and  defendant  appeals.  Reversed. 

E.  E.  Elllnwood  and  Webster  Street  (Joseph 
Campbell,  of  counsel),  for  appellant  Stewart 
&  Doe  (W.  H.  Barnes,  of  counsel),  fOr  appellee. 

ROUSE,  J.  This  Is  an  action  for  damages 
for. personal  injuries  which  plaintiff  received 
while  working  in  defendant's  sawmill.  Plain- 
tiff was  operating  a  certain  machine,  called 
a  "re-saw."  It  was  his  duty  to  insert  boards 
into  said  machine  to  be  sawed,  which  work 
may  be  called  "feeding."  His  position  was  In 
front  of  the  machine  while  It  was  In  op^ation, 
and  behind  the  machine  another  employ^  was 
stationed,  whose  duty  it  was  to  receive  the 
lumber  after  it  had  passed  through  said  ma- 
chine, and  dispose  of  It  While  plaintiff  was 
thus  engaged  in  operating  said  machine,  in 
some  way  a  piece  or  splinter  of  a  plank  which 
bad  gone  through  the  machine  was  caught  by 
the  saw,  and  thrown  forward.  It  struck 
plaintiff  in  the  face,  and  put  out  one  of  his 
eyes,  and  that  Is  the  injury  for  which  dam- 
ages are  claimed.  In  plaintiff's  second  amend- 
ed complaint,  on  which  the  case  was  tried. 
Is  the  following:  "^)  That  on  and  about  the 


said  lOth  day  of  October,  1880,  the  plalntUt 
was  In  the  enaj/ilot  of  the  defendant  as  a  oom- 
mon  laborer,  and  was  employed  by  defuidant 
to  peifbrm  and  discharge  snch  goieral  duties 
and  labor  In  and  ironnd  said  saw  and  planing 
mill  as  mi^t  be  performed  by  any  unskilled 
laborer.  (4)  That  at  the  time  aforesaid  the 
said  defendant  conducted  Itself  so  carelea^ 
and  negllgentiy  that  by  and  tbrougb  the  care- 
lessness, negligence,  and  defiault  ot  aald  de- 
fendant, it  provided,  used,  and  snfleied  to  be 
used  an  unsafe,  defective,  Insnffldent,  un- 
guarded, and  dangerous  certain  drcnlar  saw, 
used  for  ripping  boards,  commonly  called  a 
*re-«aw.'  (5)  That  on  or  about  the  Stk  day 
of  October,  1880,  while  plaintiff  was  so  em- 
ployed as  aforesaid  defoidant,  defmdant 
directed  plalntUB  to  assist  In  the  operatton  of 
said  circular  saw,  and  the  machinery  there- 
with connected;  that  It  therefore  became  the 
duty  of  plaintiff,  under  and  by  virtue  of  the 
instructions  of  the  said  defendant,  to  place 
lumber  In  position  to  be  cot  by  said  saw;  tbst 
the  said  drcnlar  table  saw  and  the  machlneiy 
therewith  connected  were  Imperfectly  con- 
structed, unguarded,  defective,  unsafe,  and 
dangerous;  that  said  Inqwrfection,  defective- 
ness, inadequacy,  and  unssfeness  of  said  cir- 
cular saw  and  the  machinery  therewith  con- 
nected could  have  been  by  said  det&xdant 
discovered  and  known  by  tbe  use  and  exerdse 
by  him  Ht\  of  ordinary  care  and  diligence; 
and  that  the  same  were,  at  the  time  aforesaid, 
known  to  the  defendant  but  the  same  un- 
known to  this  tdaintiff,  William  Mooney,  and 
could  not  have  by  him  been  discovered  or 
known  by  the  use  of  ordinary  care  and  dili- 
gence (6)  That  plaintiff  was  Inexperienced 
In  the  use  of  said  saw  and  the  machinery 
therewith  connected,  and  ignorant  of  the  dan- 
gerous character  and  condition  thereof,  and 
the  defraidant  well  knew,  at  the  times  bere- 
inbef(>re  mentioned,  that  plaintiff  was  so  inex- 
perienced and  ignorant  of  the  use  and  man- 
agement of  such  machinery,  and  of  tbe  dan- 
gerous character  and  condition  thereof;  hot 
that  defendant  ne^lgentiy  and  carelessly  neg- 
lected to  and  refrained  from  warning  or  in  any 
wise  Informing  said  plaintiff  of  the  said  in- 
adequate. Imperfect,  unguarded,  unsafe,  and 
dangerous  condition  and  character  of  the  said 
table  circular  saw  and  the  n>achlnery  there- 
with connected.  (7)  That  for  want  of  dw 
care  and  attention  to  Its  duty  in  that  behalf, 
and  by  reason  of  defendant's  negligence  in 
maintaining,  nring,  and  suffering  to  be  used 
as  aforesaid  by  plaintiff  tbe  said  defective,  un- 
guarded, and  dangerous  saw  and  machinery, 
on  the  10th  day  of  October,  1890,  and  while 
the  said  plaintiff  was  so  operating  and  work- 
ing with  and  about  said  circular  saw,  and  tbe 
machinery  therewith  connected,  a  board  was 
caught  and  thrown  by  said  saw,  by  reason  of 
the  said  Inadequacy,  imperfection,  defective- 
ness, unguarded  condition,  and  unsafenesi^ 
thereof,  whereby  the  said  plaintifl4  William 
Mooney,  was  struck  by  said  bcMird,  *  •  • 
without  any  negllgoira  or  fault  of  said  plaln- 
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tut,  WUlIam  Mooney.  That  ihetehy 
plflintlttwas  «  *  •  disabled  and  dlBflgnred, 
to  hia  damage  In  tbe  aom  of  twenty  thoaaand 
dollara."  For  answw,  defoidant  pleaded  a 
geneial  denial,  and  tbe  only  Issue  thna  present- 
ed is  aa  to  the  Injury  Inflicted,  and  tbe  nature 
and  condltlm  of  'Uie  said  macUne. 

The  pleader  In  the  complaint  was  very  ex- 
txavagant  In  the  use  ct  qnallQing  words  de- 
scrlptlve  of  Ihe  machine  which  plaintiff  was 
operating  at  tbe  time  of  the  Injury,  bnt,  not- 
withstanding that  extravagance,  we  are  not 
advised  of  any  partlcnlar  defect  on  which 
the  right  of  action  Is  baaed.  The  words  **de- 
fectlre,"  *'lnsufflcieDt,"  and  "nngoarded,"  and 
"dangerous"  and  worda  of  dmllar  Import, 
•woe  emxdoyed,  bnt  not  In  a  wi^  as  to  direct 
attention  to  any  i»rtlcular  defect  Treating 
the  compWnt,  for  tbe  pnipoae  of  this  oiAnlon 
only,  as  suffldent  to  conatltnte  a  cause  of  ao- 
tkm,  and  assuming  that  the  Injury  complained 
of  resulted  from  a  defect  tn  the  machine  In 
not  having  a  certain  guard,  aa  no  guard  la 
apedfled  In  the  complaint,  we  are  limited  In 
onr  determination  thereof  to  the  guard  men- 
tioned In  the  evldenoe.  It  Is  alleged  In  the 
comi^alnt  that  tbe  Injury  was  caused  by  a 
board  b^ng  can^t  by  the  aaw  and  thrown 
forward.  Thaw  was  evidence  <^ered  and  ad- 
mitted on  the  trial  that  the  machine  bod  no 
snard  to  prevent  pieces  of  boards  caught  by 
the  saw  from  being  thrown  forward;  that 
said  guard  should  be  a  plank  init  up  In  front 
of  the  saw  In  aome  way  that  It  would  catch 
flying  pieces;  also  that  aome  other  re-aawa 
had  guarda  made  In  that  way.  Plaintiff  waa 
permitted  to  Introduce  witnesses  aa  experts, 
and  to  liave  ibem  give  evidence  as  to  addi- 
tional appliances  and  Improvementa  which  the 
aald  aaw,  in  their  oidnlon,  should  bave,  other 
than  those  attached  to  and  embraced  in  the 
model  of  said  saw.  The  evidence  dlscloms 
the  fact  that  there  are  many  different  kinds 
of  Boch  machlnea  In  ua^  and  that  the  one 
complained  of  la  a  maclilne  of  one  of  the  beat 
patterns;  that  at  the  time  of  the  Injury  all 
tbe  parts  of  said  machine  were  In  place,  and 
none  of  Its  parts  were  missing;  also  that,  ao* 
cording  to  the  pattern  of  such  machine,  no 
such  guard  aa  that  described  waa  designed  or 
intended  to  be  used,— L  e.  that  In  tbe  modd  of 
said  machine  such  gturd  waa  not  a  part  ot 
it  The  machine  had  been  used  for  some  time 
before  the  accident,  and  no  similar  injury  had 
been  caused,  and  nothing  had  resulted  In  its 
use  to  indicate  that  such  an  injury  ndght 
result  in  that  way  by  its  use,  and  the  machine 
In  its  then  condition  was  of  a  kind  used  by 
the  proivietors  of  many  other  sawmills. 

The  master  la  not  bound  to  provide  the  serv- 
ant with  the  very  best  Implements  which  can 
be  procured.  Bajua  v.  Railroad  Ca,  103  N. 
T.  312,  8  N.  El.  S29;  nor  those  which  are  ab- 
solutely the  most  convenient  or  most  safe. 
His  duty  Is  anfflciently  discharged  by  provid- 
ing those  which  are  reasonably  safe  and  fit 
1  Shear.  &  R.  Neg.  §  196;  Burke  v.  Wither^ 
bee^  98  N.  Y.  562;  Smith  v.  Railway  Ca.  69 


Mo.  82.  Still  less  la  he  bound  to  furnish  ev- 
ery new  improvement  or  Invention.  Sweeny 
V.  Envelope  Co.,  Wl  N.  T.  520,  5  N.  E.  358. 
If  It  be  concluded  that  If  a  guard  had  been 
put  np  in  front  of  the  nuichlne  the  Injury 
would  not  have  occurred,  inaEonuch  aa  the 
machine  In  use  at  the  time  of  the  accident  was 
not  constructed  with  a  view  of  having  such 
gturd.  defendant  la  not  llaUe  for  any  Injury 
caused  the  absence  of  such  guard.  Id.; 
Wonder  v.  Itailroad  Co.,  82  Md.  411;  Marsh 
V.  Ohlekerlng,  101  N.  Y.  896,  S  N.  E.  S6. 

Plaintiff  alleged  that  he  waa  only  a  common 
laborer,  and  without  any  knowledge  of  tbe 
nse  ot  the  machine  he  was  put  to  wwk  there- 
with, without  any  Instmcttona  as  to  how  to 
operate  said  machine.  Such  allegations  are 
not  Bufflclent  to  warrant  a  recovery  unless  It 
should  be  established  that  the  Injury  received 
was  auch  aa  resulted  to  him  by  reason  of  hia 
nnahlllfnlness.  If  the  Injury  received  waa 
anch  aa  resulted  to  him  by  some  cause  other 
than  nnsklllfulneaa,  the  fact  that  plaintiff 
was  not  a  aklUfnl  operator  would  bave  no 
bearing  on  this  case.  The  mere  existence  of 
a  defect,  the  mere  occurrence  of  an  accident, 
the  mere  omission  of  a  duty,  are  not  sufficient 
to  create  a  liability.  It  Is  necessary  to  pro- 
ceed further,  and  to  show  that  the  defect  or 
omission  of  duty  caused  the  accident  Hal^ 
V.  Earle.  30  N.  Y.  208;  Pakallnsky  v.  Railway 
Co.,  82  N.  Y.  424. 

It  Is  not  necessary  to  consider  the  many 
other  questions  presented  by  the  record.  At 
the  close  of  the  evldraice  the  defendant  asked 
for  a  charge  to  the  Jury  that  they  return  a 
verdict  for  the  defendant.  This  charge  being 
reused,  the  case  waa  submitted  to  the  Jury, 
and  a  verdict  was  returned  for  plaintlfK  for 
damages  in  the  sum  of  ¥3,500l  The  cdrnrge 
requested  by  defendant  should  ba^e  been  giv- 
en ftn>  tbe  reasons  set'  forth  In  this  opinion, 
and  for  that  error  tbe  Judgment  la  reversed, 
and  the  case  remanded. 

BBTHUNE,  J.,  concurs.  RAKER,  O.  J., 
took  no  part  In  thia  case. 

HAWKINS,  J.  I  concur  In  reven^ng  this 
caae  for  the  errora  appearing  In  the  record, 
but  do  not  think  the  demurrer  to  the  evidence 
should  have  been  sustained.  I  think  the  cause 
should  be,  for  the  reasons  appearing  In  this 
<q)Inlon  and  on  the  records,  reversed,  and  a 
new  trial  granted. 


OURBY  T.  TERRITORY  OF  ARIZONA. 

(Sapreme  Ooort  of  Arizona.  Dec  23,  18^.) 
Rafs— SnrnoiBNOT  or  Evidbroe— Compbtbhot 

or  EVIDBNOB, 

1.  On  a  prosecution  for  rape  alleged  to  have 
been  committed  by  a  father  upon  his  18  year 
old  daughter,  who,  for  a  year  prior  to  the  act, 
had  Ured  in  hia  house,  on  tbe  outskirts  of  town, 
and  occDpied  a  bedroom  adjoining  hia,  with  a 
door  tietween,  tbe  proaecutrix  testified  that  the 
crime  was  committed  In  the  daytime,  more  than 
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a  month  before  defeodaafa  arreat;  that  defend- 
ant repeated  the  act  severa]  times  a  week;  and 
that  BDe  made  no  complaint,  through  fear  that 
he  would  kill  her.    After  the  act  charged,  the 

girl  pursued  her  regular  occupation  in  town; 
er  conduct  towards  defendant  was  marked  hj 
no  change;  and,  only  four  days  before  she 
caused  bis  arrest,  defendant,  at  her  request, 

Snrchased  her  a  gold  watch  and  chain.  Held 
isuffident  to  «u«talii  a  oMiTietton.  Betbona, 
J.,  dissenting. 

2.  On  a  trial  for  rape  alleged  to  have  been 
-committed  by  a  father  upon  bis  daughter,  it  Is 
'Competeut  to  show  that  complainant's  motive 
in  cnargiog  defendant  w«a  to  shidd  a  loTer, 
whose  attentions  w&K  paid  to  her  againBt  the 
father's  will. 

3.  A  conviction  for  rape  may  be  had  opon 
tbe  uncorroborated  testimony  of  the  victim. 

Appeal  from  district  court,  Coichlse  county; 
before  Justice  Betbune. 

Joseph  Curby  was  convicted  of  the  crime 
of  rape,  and  ai^>eals.  Reversed. 

On  May  IS,  1894,  an  Indictment  was  re- 
turned, accnslng  Joseph  Gnrby  of  the  crime 
of  rape,  committed  January  14,  1894,  on 
Lanra  Curby.  To  tbe  Indictment,  defendant 
demurred.  The  demurrer  was  oremiled,  and 
defendant  entered  a  plea  of  not  guilty. 
The  trial  was  had  May  24.  1894.  A  verdict 
of  guilty  was  returned,  and  Judgment  pro- 
nounced thereon,  by  which  defendant  was 
sentenced  to  the  penitentiary  for  life.  Joseph 
Curby  resided  in  a  house  at  the  limits  of 
Tombstone.  The  nearest  dwelling  to  his 
was  185  feet  away.  He  was  a  dealer  in 
second-hand  furniture,  and  tiad  his  place  of 
business  In  the  city  of  Toml>stone.  He  own- 
ed an  express  wagon,  which  he  used  In 
dellTering  goods,  and  to  ride  In,  in  going  to 
and  from  bis  place  of  business.  Laura  Ctit^ 
by.  tbe  prosecutrix,  resided  in  San  Francisco 
until  the  first  part  of  the  year  1898,  wbm 
«be  took  up  her  residence  with  tbe  defend- 
ant. She  worked  at  a  dressmaker's  In  Tomb- 
stone for  about  six  months  just  prior  to 
the  date  when  defendant  was  arrested.  She 
kept  defendant's  house,  and,  after  doing  up 
the  housework  in  the  mornings,  she  would 
go  to  her  work  at  tbe  dressmaker's,  where 
a  number  of  ladies  were  employed.  On  the 
trial  she  testified  that  the  defendant  as- 
saulted her  in  his  bedroom  on  Sundny,  Jan- 
uary 14,  1894,  at  between  11  and  12  o'clock 
in  the  day;  that  she  resisted  blm  to  her  ut- 
most; that  he  overpowered  her;  that  she 
screamed;  that  he  put  his  hand  over  her 
mouth;  that  while  the  act  was  being  per- 
formed she  exclaimed,  "Father,  have  mercy 
on  your  own  flesh  and  blood  f  that  when  the 
act  was  over  she  went  into  her  own  bed- 
room, and,  when  she  had  recovered  from 
the  exhaustion  caused  by  her  efforts  to  pre- 
vent the  act,  she  went  about  the  doing  of 
her  housework;  that  from  that  date  down 
to  the  26th  day  of  February,  1894,  defendant 
raped  her  as  often  as  three  times  a  week, 
and  that  she  resisted  him  every'  time  to  her 
utmost;  and  that  at  each  time,  while  the  act 
was  being  [wrformed,  she  exclaimed.  "Fa- 
ther, have  mercy  on  your  own  flesh  and 
bloodr   She  testified  that  she  bad  not  n-  | 


ported  his  conduct  to  any  one,  gtrlus  as  a 
reason  for  her  silence  that  she  had  no  friends 
to  whom  she  could  go  and  report  it  to.  and 
the  further  reason  that  she  was  afraid  be 
would  kill  her.  For  nearly  one  year  Laura 
Curby  resided  in  the  same  howe  with  hec 
father,  the  defendant.  Thalr  bedrooms  ven 
adjoining,  with  a  dow  from  the  one  to  the 
other.  She  kept  the  bouse.  They  made 
visits  together,  and  received  visitors.  Dur- 
ing that  period  he  attended  to  his  store  in 
the  dty,  and  his  other  business,  and  she 
worked  six  mouths  of  the  time  at  the  dress- 
maker's, whrae  several  matrons  were  en- 
gaged in  business.  She  rode  on  defendant's 
wagon  with  him,  frequent^,  between  th«r 
residence  and  the  business  houaeL  Their 
conduct  towards  each  other  was  marked  by 
no  change  aftw  the  date  of  tbe  alleged  as- 
sault from  that  which  existed  prior  to  that 
date.  She  testified  that  he  assaulted  her 
In  December.  1893.  but  at  that  time,  she 
said,  "He  tried  to  get  the  best  of  me.  but 
did  not  succeed."  On  the  trial,  Mrs.  Gnrl^, 
whose  residence  is  San  Francisco,  and  who 
is  defendant's  divorced  vrife,  of  16  Teals' 
standing,  was  tiered  as  a  witness  fbr  tbe  pros- 
ecution, and  only  two  facts  were  proved  by 
her,  or  attempted  to  be  proved:  (1)  "That 
Laura  Curby  Is  the  defendant's  daugbterr 
and  (2)  **tbat  she  Is  the  divorced  wife  of  de- 
fendant, of  16  years'  standing."  Bvldence 
was  Introduced  to  the  effect  that,  after  tlie 
date  of  the  first  rape,  Lanra  requested  de- 
fendant to  purchase  for  her  a  diamond  ring, 
and  that  he  su^ested  to  her  that  a  watch 
would  suit  her  better;  that  she  agreed  with 
him  In  that  suggestion;  and  that  he  did 
purchase  her  a  gold  watch  and  chain,  and 
presented  them  to  her  on  her  birthday,  Feb- 
ruary 22d,  just  four  days  before  be  was  ar- 
rested on  this  charge.  At  tbe  date  of  the 
trial,  defendant  was  nearly  60  years  old,  and 
he  had  been  a  grandfather  for  over  seven 
years.  Laura  Curby,  the  prosecutrix,  was 
18  years  old.  Tbe  defendant  offered  to 
prove,  or  attempt  to  prove,  that  Lanm  was 
prompted  In  making  the  charge  by  a  deslie 
to  shield  her  lover,  and  to  punish  defendant 
for-Interfering  with  the  movements  of  lier 
lover  In  his  attentions  to  her;  that  Is,  be 
attempted  to  prove  that  she  had  a  motive 
for  instituting  the  prosecution  against  him. 
Tbe  court  did  not  allow  blm  to  offer  such 
evidence.  Defendant  was  sworn  as  a  wit- 
ness, and  after  closing  his  testimony  he  was 
examined  by  the  prosecution,  and  forced  by 
tbe  court  to  answer  questions  propounded  to 
him  by  the  prosecution  which  were  not  con- 
nected ^vttb  the  matters  testified  to  in  his 
examination  in  cblef.  From  the  judgment 
of  conviction  be  appeals, 

Allen  R.  English,  for  appellant.  T.  D.  Sat- 
terwhite,  Atty.  Gen.  (WilUftm  Herrlnff,  <tf 

counsel),  for  the  Territory. 

BOUSE,  J.  (after  stating  the  facts).  R 
Is  not  necessaiy  for  us  to  pass  on  tbe  action 
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of  tbe  court  In  oTerraUng  the  denrarra  to 
the  Indictment,  or  that  we  ahonld  expreBS  an 
opinion  as  to  tbe  validity  of  tbe  Indictment 
in  this  case.  Passing  those  qoestlonB,  we 
find  defendant  was  accused  of  tbe  crime  of 
rape,  tried  tberefor,  conTicted,  and  sen- 
tenced to  tbe  penitentiary  for  life.  Rape  Is 
jastly  considered  one  of  the  most  heinous 
crimes.  A  low  degree  of  moral  turpitude 
most  be  attained  by  a  man,  In  order  to  com- 
mit this  crime.  Against  a  man  who  com- 
mits this  crime,  popular  Indignation  is 
aroused,  and  exists  with  the  first  Informa- 
tion that  tbe  man  Is  accused  of  or  charged 
with  the  oflCoue.  Indignation  starts  with 
the  accusation.  The  case,  In  part,  Is  pre- 
judged before  an  examination  ii  had.  Sup- 
port tlM  charge  with  tbe  allegation  that  the 
Tlctlm  Is  tbe  mother,  sister,  or  daughter  of 
Uw  accused,  and  a  trial,  nnlssB  it  be  wen 
conducted,  Is  a  nseleas  proceedfng,  for  tbe 
accused  wlU  be  condemned  before  tbe  trial. 
Tbe  seutlmtnt  Just  mentioned  gave  birth 
to  this  expression  of  an  able  Jurist:  "Rape 
Is  easy  to  charge.  It  Is  hard  to  dlaproTe." 
Care  should  be  used  by  the  court.  In  all 
criminal  trials,  to  prerent  conrlctlons  on 
prejudice  akme.  On  account  of  the  nature 
of  the  crime  of  rape,  in  trials  therefor,  the 
court  should  be  exceedingly  careful.  Laura 
Cnrt^  and  Joseph  Curl^,  her  fftther,  resided 
In  the  same  dwelling,  and  had  adjoining  bed- 
roonui,  wfth  a  door  from  one  to  the  other, 
tor  nearly  12  months  before  the  time  fixed 
on  which  the  alleged  assault  was  made. 
Lodging  80  near  eacb  other  during  all  that 
period,  with  opportunities  for  such  an  as- 
sault at  band  every  nl^t,  when  an  outcry 
would  summon  no  protectw  to  tier  defense, 
the  assault  was  deferred  for  over  10  months. 
It  Is  all^^ed  that  be  chose  an  hour  In  tbe 
daytime,  whan  peof»le  were  abroad  and  an 
outcry  would  likely  attract  attention,  and  on 
a  Sunday  (a  day  on  which  unusual  sounds 
would  be  sure  to  be  noticed),  to  commit  tbe 
act.  After  tbe  flrst  act,  at  lnt«Tal8  of  two 
or  three  days,  It  is  said,  the  act  was  repeat- 
ed, and  that  at  each  time  she  exclaimed, 
"father,  hare  mercy  on  your  own  flesh  and 
blood  r*  That  after  the  completion  of  the 
first  act  she  went  Into  her  bedroom,  and  that 
after  she  had  rested  awhUe,  and  recovered 
from  tbe  ahauatlon  caused  by  her  resist- 
ance, she  treat  to  work,  in  the  AtAog  up  of 
her  housework.  She  rode  on  d^endant's 
wagon  with  faUn,  aiter  the  perfomumce  of 
some  of  those  acts,  to  his  place  of  business 
and  elsewhere.  After  tbe  act  she  Import 
tuned  him  to  purcbase  her  a  diamond  ring, 
and  be  purchased  her  a  gold  watch  and 
ch&ln,  Instead  of  a  ring,  and  presented  ISnem 
to  ber  on  February  22d,  h^  elghtemth  Urth- 
ilayr-nwrly  40  days  after  the  alleged  as- 
sault, and  only  4  days  before  she  made  the 
complaint  on  which  be  was  arrested.  Dur- 
lots  the  period  between  tbe  day  on  which  the 
alleged  assanlt  was  made  and  the  day  of  his 
arrest,  she  worked  at  the  dressmaker's, 


where  there  were  a  number  of  ladles  em- 
ployed, and  went  about  the  city  of  Tomb- 
stone as  she  had  done  before  that  period, 
and  was  In  company  with  those  she  was  ac- 
cqstomed  io  be  with.  The  facts  and  circum- 
stances in  erldence.  the  age  of  the  accused, 
the  conduct  of  the  prosecutrix  after  the  date 
of  tbe  alleged  assault,  tbe  nature  of  tbe  ex- 
clamations said  to  hare  been  uttered  by 
the  prosecutrix  at  the  time  of  the  acts,  the 
number  of  acts  alleged  to  bare  been  had, 
and  the  failure  of  the  prosecutrix  to  make 
CMnplalnt,  lead  us  to  tbe  conclusion  that  no 
rape  was  committed.  Remove  from  this 
case  the  fact  that  Laura  Curby  Is  defend- 
ant's dangbtor.  and  no  one  famlUar  wini  the 
nature  of  the  crime  would,  from  the  evi- 
dence in  the  case,  believe  defendant  gnll^ 
of  this  crime.  This  case  must  be  considered 
as  though  she  was  not  related  to  him.  If 
be  committed  the  act  with  force,  against 
ber  consent.  It  was  rape.  If  be  committed 
the  act  with  her  consent,  tt  was  Incest.  He 
is  guilty  of  rape,  or  not  guilty  of  anything, 
on  this  indictment  On  the  trial  the  proseca- 
tlon  seemed  anxious  to  prove  the  relation- 
ship of  tbe  parties,  and  lost  no  opportunity 
to  establish  that  fact  Mrs.  Curby,  who 
lives  in  San  Francisco,  and  who  Is  defend- 
ant's divorced  wife,  was  Introduced  by  the 
prosecution  as  a  witness,  apparently  for  no 
other  purpose  than  to  prove  that  Laura  la 
his  daughter,  and  the  further  fftct  that  she  is 
defendant's  divorced  wife,  of  16  years'  stand- 
ing. At  least  no  other  facts  were  attempted 
to  be  established  by  that  witness.  Defend- 
ant attempted  to  show  that  the  prcsecutrix 
was  actuated.  In  making  the  charge  against 
him.  by  a  motive,  and  to  show  that  the  mo- 
tive was  to  shield  a  lover  of  hers,  whose  at- 
tentions were  paid  to  ber  against  her  te- 
ther's consent  This  the  court  did  not  per^ 
mlt.  We  think  tbe  court  erred  in  its  rulings 
In  that  respect  It  Is  competent  to  show. 
In  every  criminal  prosecution,  the  motives 
of  the  prosecuting  witnesses.  Their  motive* 
are  to  be  considered  by  tbe  jury,  In  order  to 
dfltetmlne  tbe  question  of  the  guUt  or  inno- 
cence of  tbe  accused.  Bspeclally  Is  tbe  mo- 
tive of  the  injured  woman,  bi  a  chai^  of 
rape,  material  to  be  shown  and  considered. 
The  prosecution  propounded  to  defendant 
questions  about  matters  not  testified  to  In 
Ids  direct  examination,  and  be  w«s  compelled 
to  answer  those  questions.  A  defendant  can 
only  be  examined  by  tbe  prosecution  about 
the  matters  testified  to  In  bis  direct  examina- 
tion. Pen.  Code,  par.  2040. 

Goonsel  for  appdiant  contends  that  a  ctm- 
vlctlon  for  rape  cannot  be  had  on  the  nncor^ 
roborated  testimony  of  the  woman  ravished; 
that  her  evidence  alone  la  not  snfllclent;  that 
Laura  Curby  was  not  corroborated  by  any 
other  witness  In  the  case,  and  for  that  rea- 
son tbe  defendant  should  be  acquitted.  We 
cannot  give  our  assent  to  tbat  contention. 
.  Corroboration  Is  not  necessary  or  required,  as 
a  rule.  It  is  required  only  la  cases  In  wbicb 
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the  prosecuting  witness  ocenples  tn  lome  de- 
gree  the  status  of  a  parti ceps  criminla.  The 
woman  who  la  raTlshed  commltB  no  crime  hj 
that  act.  Of  all  persons,  she  is  the  most  un- 
fortunate. She  Is  entitled  to  the  sympathy  of 
society,  and  In  her  Interest  the  scales  of  juo- 
tlce  should  be  speedily  adjusted.  Erldence 
of  the  victim  alone,  in  a  charge  of  rape.  Is 
sufttcfent  to  couTlct;  but  as  "rape  Is  easy  to 
chui-ge,  and  hard  to  disprove,"  great  care 
should  be  exercised,  on  a  trial  of  one  accused 
of  this  crime,  to  prevent  a  convlctltm  on  prej- 
udice alone,  on  account  of  the  prejudice 
which  exists  against  the  crime  Itself.  It 
must  be  established  by  evidence  that  the  vic- 
tim was  ravished;  she  must  be  overcome 
with  force  which  Bhe  has  not  the  power  to 
resist  in  an  honest  effort  to  do  so,  or  be  com- 
pelled to  yield  by  threats  of  violence,  which. 
If  executed,  would  endanger  her  life;  and 
she  must.  In  good  faith,  if  of  the  age  of  dis- 
cretion, believe  her  assailant  has  the  power 
at  that  time  to  carry  the  threats  into  execu- 
tion, and  will  do  so  Immediately  on  her  re- 
fusal to  obey.  She  must  resort  to  every  rea- 
sonable means  at  hand,  if  of  the  age  of  dis- 
cretion, to  prevent  the  act,  and  yield  not  as 
long  as  she  can  discover  an  avenue  through 
which  she  may  malce  her  escape.  She  cau- 
not  be  neutral  or  passive.  If  she  Is,  she  will 
be  In  pari  delicto,  and  It  will  not  be  rape. 
If,  after  the  first  act  Is  accomplished.  It  be  re- 
peated at  intervals,  and  the  woman  is  of  the 
age  of  discretion,  and  has  the  opportunity  to 
make  complaint,  and  she  makes  none,  or  If 
'She  consents  to  an  act  after  the  first  inter- 
course, such  conduct  will  be  evidence  that 
the  first  act  was  performed  with  her  con- 
sent, and  that  she  was  not  ravished.  We  do 
not  think  the  evidence  sufficient  to  sustain 
the  judgment.  The  judgment  Is  reversed 
ond  the  case  dismissed,  and  It  is  ordered  that 
the  defendant  be  released  from  the  r^nlten- 
tiory,  and  that  for  that  purpose  tl.  proper 
writ  be  issued. 

BAKER,  a  J.,  and  HAWKINS,  J.,  concur. 

BETHUXE,  J.  (specially  concurring  in  the 
reversal  of  the  judgment).  In  this  case  I 
concur  In  the  opinion  ttiat  the  judgment 
should  be  reversed,  on  the  ground  of  errors 
committed  by  the  trial  court  I  do  not  con- 
cur in  the  judgment  discharging  the  defend- 
ant, but  think  the  case  should  be  sent  back 
to  the  trial  court  for  a  new  trial.  I  think  the 
trial  court  erred  in  not  permitting  cotain  tes- 
timony offered  by  defendant,  but  I  am  not 
prepared  to  say  that  the  evidence  adduced 
at  the  trial  was  Insufficient  to  convict  the  de- 
fendant, but  think  the  jury  should  be  per- 
mitted to  judge  that  I  do  not  agree  with 
my  brethren  that  this  case  must  be  consid- 
ered as  though  the  prosecutrix  was  not  re- 
lated to  defendant  I  think  the  fact  that 
she  Is  his  daughter,  taken  in  connection  with 
the  surrounding  clTcumstances,  would  make 
a  material  difference  tn  considering  the  lapse 
of  time  twtween  the  first  commission  of  the 


offense  and  her  telling  of  It,  and  ber  appatent 
passive  submission  to  Bobsequent  emnmii- 
siona.  With  shame  to  our  drUizatkm  be  it 
confessed,  there  are  not  wautiug  Instances  of 
rape  by  fathers  upon  their  daogbtm.  and 
the  nistence  of  that  relation  puts  a  different 
phase  upon  a  case  like  the  (me  under  eonsld- 
eratiou  and  <wdlnary  cases  ot  rape.  The 
prosecutrix  testified  that  she  was  In  mortal 
fear  of  her  father,  and  that  he  was  rmgb 
and  harsh  to  bo*,  and  threatened  to  kUl  im-  I 
if  she  told  on  him.  "Where  a  father  has  es- 
tablished a  kind  of  reign  ot  terror  In  Ids  fam- 
ily, and  his  daugbtw,  under  the  Influence  of 
dread  and  temv,  remains  paselTe  while  he 
has  connection  with  her,  he  may  be  foond 
guilty  of  rape."  R^.  v.  Jones.  4  Law  T.  iX. 
S.)  154.  And  again:  "Where  the  defendant 
had  Intercourse  with  a  tourte«i  year  old  step- 
daughter, in  her  bed.  In  a  room  where  three 
younger  children  were  sleepins;  she  tot* 
him  not  to  get  Into  bed,  and  tbreatOMd  to 
tell  her  mother,  but  made  no  outcry,  and  no 
complaint  for  six  days,— it  was  held  that  un- 
der the  circumstances  a  conviction  of  rai¥ 
must  be  auBtalned."  Bailey  v.  Com..  82  Va. 
107.  All  these  matters  of  evidence.  I  think, 
should  be  left  to  the  consideration  of  the  jorj, 
with  proper,  instructions  from  the  court,  ani 
opportunity  being  given  the  defendant  to 
show  any  motive  the  prosecutrix  may  bare 
In  bringing  the  charge,  which  latter  was  not 
done  In  this  case.  For  that  reason  I  think 
the  Judgment  should  be  reversed  and  a  new 
trial  granted. 


PEOPLE  V.  GLASSMAN  et  al. 
(Sapreme  Court  of  Utah.    Dec.  0.  lS9o.> 
LiBSL— Rbpobt  or  Jddioiai.  pBooasDixos  — Eti- 

DBHOB — COHHBST  OT  JCDOB, 

1.  Where  a  publication  referred  to  the  rec- 
ord in  a  crimioa]  case  to  support  certain  <1«- 
famatory  statements,  the  testimonr  given  in 
said  case  is  admissible  in  a  prosecntion  for  Hbel 
to  show  tliat  the  publication  was  a  fair  report 
of  said  testimonr,  as  Comn.  Laws  Utah  IS-^N 
S  4405,  provides  that  no  editor  is  liable  to  a.ir 
prosecution  for  a  fair  report  of  aoT  Judicial  pro- 
ceeding, except  upon  proof  of  malice. 

2.  In  a  prosecution  for  libel  on  a  candidate 
for  public  office  the  evidence  upon  whidi  tbe 
publication  was  made  is  admissible  to  rebbt 
malice.    King.  J.,  dissenting. 

3.  Id  a  prosecution  for  libel  on  a  candidate 
for  public  otiice,  it  was  improper  tor  the  cmn. 
in  defining  its  position  in  sustaining  an  obj<^ 
tion  to  the  admissioo  of  certain  tf^timony.  tn 
say,  in  the  presence  of  the  jury,  respecting  tit 
libelous  artfcle  In  unestion,  that  "it  is  libel<m 
by  its  terms,  and  charges  not  only  crimen,  but 
charges  matters  which  are  intended  to  mnkc  a 
man  infamous  and  ridiculous  in  the  eyes  of  tk' 
community";  and  especially  as  the  court  sti(f\ 
in  its  charge  to  the  jury:  "If  the  matter  i> 
false,  and  not  shown  to  he  true,  there  can  be  n- 
justiScation  for  it.  There  is  none  in  a  case  «f 
this  character."    King,  J.,  dissenting. 

Appeal  from  district  court,  Fouth  district; 
before  Justice  Harvey  W.  Smltti. 

L.  R.  Rhodes,  J.  D.  Murphy,  and  Iflner  ft 
Hiles.  for  appellants.  W.  L.  Ant 
U.  S.  Atty.,  for  the  Peoples 
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BARTCH,  J.   The  defendants  were  Indict- 
ed for  lib^  conTlcted,  and  sentenced  each  to 
pay  a  fine  of  the  sum  of  9500,  and  the  defend- 
ant Glassman,  In  default  of  payment  of  fine, 
to  be  Imprisoned  antU  the  same  was  paid.  A 
motion  for  a  new  trial  was  OTerraled,  and 
thereupon  an  appeal  was  prosecuted  to  this 
court,  and  many  errors  assigned.   The  in- 
dictment, among  other  things,  charges  that 
the  defendant  Olassman  was  the  editor  of  a 
certain  newspaper  called  the  Standard,  and 
tbat  the  defendant  the  pnbllBihlng  company 
was  the  owner  of  the  said  newspaper;  that 
on  the  30th  day  of  October,  1894,  the  said 
company  unlawfully,  wDlful^,  and  with  ma- 
licious intent  to  injure  one  L.  R.  Rogers,  did 
write  and  publish  a  false,  scandalous,  ma- 
licious, and  deftimatory  libel  of  and  concern- 
ing the  said  Ii.  R.  Rogers.   The  alleged  libel- 
ous article  charges,  substantially,  tbat  h.  R. 
Rogers  Is  not  a  fit  and  proper  person  to  be 
elected  a  member  of  the  constitutional  con- 
Tention,  and  In  8Upp<Ht  of  this  posMon  refers 
to  the  record  In  a  criminal  case,— the  trial  of 
one  Borel  fbr  the  murder  of  one  George  Lew- 
Is.    The  article  statra  that  Lewis,  a  "sure 
thlofT"  man,  deliberately  stole  from  Borel, 
who  was  a  sheep  lierder,  fl,6D0,  by  means  of 
a  certain  game  of  chance;  tbat  Rogers  had 
been  acting  as  attorney  for  Lewis;  that  Bo- 
rel was  induced  to  employ  Rogers,  and  pay 
him  a  fee  of  $25,  with  the  understanding  that 
Lewis  would  be  arrested,  and  the  money  re- 
turned;  and  that  Borel  brooded  oTer  the 
matter,  became  Insane,  and  killed  Lewis.  The 
article  also  refers  to  Borel's  testimony  at  the 
trial,  and  to  the  fact  that  It  was  published 
In  the  Standard  at  that  time,  and  stated  that 
Rogers  could  hare  had  Lewis  arrested  and 
confined,  and  arerted  the  murder,  but,  In- 
stead of  that,  Borel  was  arrested,  and  con- 
fined under  bond  as  a  witness.    The  article 
further  charges  that  when  Rogers  was  prose- 
cuting attorney  six  or  seven  men  were  ar- 
rested for  criminal  trespass,  some  of  whom 
were  his  cllrats,  and  were  discharged  with- 
out hearing  the  prosecuting  witness  or  In- 
vestigating the  case;  and  that  a  certain  wo- 
man of  New  Orleans,  for  whom  he  managed 
some  business  concerning  an  estate,  wrote 
letters  to  certain  business  men  In  Ogden, 
which  did  not  show  him  a  model  administra- 
tor.   The  article  then  asks  the  [>eople  to  de- 
feat Rogers  In  the  election  for  members  to 
the  constitutional  convention,  In  order  that 
dishonesty  and  corruption  may  be  repudiat- 
ed.   The  colloquium  in  the  indictment  recites 
that  the  article  Imputed  to  Rogers  that  when 
he  was  prosecuting  attorney  be  was  guilty  of 
misfeasance  and  malfeasance  In  office,  and 
that,  when  his  friends  or  clients  were  char- 
ged with  crime,  he  was  guilty  of  dishonest 
and  unprofessional  practices,  and  failed  to 
'Id  his  duty  as  an  officer  under  oath,  and  was 
Ruilty  of  unprofessional  and  dishonest  tniu- 
duot  in  relation  to  the  estate  regarding  which 
tUe  letters  were  written  by  the  woman  In 
New  Orleans. 


The  first  question  raised  Id  the  bill  of  ex- 
ceptions which  it  is  deemed  necessary  to  con- 
sider is  whether  the  court  erred  In  refusing 
to  allow  the  witness  Gatrel,  court  stenogra- 
pher, to  read,  on  the  part  of  the  defense,  from 
Uls  stenographic  notes,  the  testimony  of  Eu- 
gene Borel,  given  on  his  trial  for  the  murder 
of  Lewis,  on  the  subject  of  the  employment 
of  Rogers  by  Borel  to  recover  his  money,  of 
which  he  claimed  Lewis  had  robbed  him,  and 
as  to  what  Rogers  did  in  the  matter.  It  ap- 
pears this  testimony  was  offered  for  the  pur- 
pose of  rebutting  malice,  and  to  show  that 
the  alleged  libelous  article.  In  so  far  as  It  re- 
lated to  the  subject  of  Bord's  testimony, 
given  In  open  court,  In  the  case  of  People  v. 
Borel,  was  a  true  and  tBir  report  thereof. 
This  was  material,  because.  If  said  article 
contained  a  fair  and  true  report  of  such  tes- 
timony, and  was  published  In  good  faith, 
without  malice.  It  was  privileged  under  the 
statute  which  provided  that  "no  reporter, 
editor,  or  proprietor  of  any  newspaper  is  lia- 
ble to  any  prosecution  for  a  fair  and  true  re- 
port of  any  Judicial,  legislative,  or  other  pub- 
lic official  proceedings,  or  of  any  statement, 
speech,  argument,  or  debate  In  the  course  of 
the  same,  except  upon  proof  of  malice  In  mak- 
ing such  report,  which  shall  not  be  Implied 
from  the  mere  fact  of  publication."  Ck>mp. 
Uiws  Utah  1888,  $  449S.  aearly,  this  stat- 
ute is  broad  enough  to  Include  the  evidence 
of  witnesses  adduced  in  a  Judicial  proceed- 
ing, for  such  evidence  consists  of  statements 
made  In  the  course  of  such  proceeding.  A 
newspaper  may,  therefore,  publish  a  "folr 
and  true  report"  of  the  evidence  produced  in 
a  Judicial  proceeding,  being  liable  for  such 
publication  only  when  the  same  is  made  ma- 
liciously, for  the  purpose  of  injury.  It  fol- 
lows as  a  necessary  consequence  tbat  If  a 
reporter,  or  an  editor,  or  a  publishing  com- 
pany becomes  the  defendant  in  a  prosecution 
tor  libel,  based  on  a  publication  referring  to 
such  evidence,  such  defendant  will  be  per- 
mitted to  Introduce  the  testimony  to  which 
such  puUlcatlon  referred,  for  the  purpose  of 
showing  that  such  publication,  or  any  por- 
tion thereof,  is  a  fair  and  true  report  of  such 
testimony;  and,  if  this  be  shown,  then  the 
publication  is  so  far  privileged  that  no  malice 
will  be  Inferred  from  the  mere  fact  of  pub- 
lication; and,  in  such  event,  in  order  to  con- 
vict, the  prosecution  must  affirmatively  show 
express  malice  on  the  i>art  of  the  defendant. 
The  burden  of  showing  that  the  publication 
was  made  with  malicious  intent  is  thus  cast 
upon  the  prosecution,  and  as  to  whether  or 
not  malice  did  actually  exist  becomes  a  ques- 
tion of  fact  for  the  Jury,  to  be  determined 
from  all  the  evidence  admitted  on  the  trial. 
It  appears  tbat  the  prosecution  realized  the 
rule  of  law  applicable  under  the  circumstan- 
ces disclosed  by  the  bill  of  exceptions  In  this 
case,  for,  in  addition  to  the  alleged  libelous 
publication,  it  Introduced  In  evidence  ether 
publications  and  atatements.  In  maklns  om 
its  case,  tending  to  show  malice.  The  prose- 


Digiiized  by  Google 


958 


FAOIFIO  RBPOarER,  Vtd.  42. 


cation  havIng^  done  this,  the  daf«Ml«nt  nn- 
quMttonably  tasd  the  right  ta  ii8g»tlT«  mal- 
ice, and  to  Bbow  tbat  tlie  aUeced  Ubetou 
publication  was  a  fair  and  tnw  niKWt  oC  tbe 
testimony  of  Borel.  glTOn  ia  tbs  JndtdiU  vro- 
ceeding  to  which  each  pnUlcatlon  referred. 
For  theae  punraaes  the  erUtsee  In  question 
waa  proper  and  material,  and,  Borel  being 
without  the  Jurladletion  of  tbe  court,  the 
atenograptaer  who  took  tbe  evidence  referred 
to  was  a  competent  wttncas.  In  erery  case 
whtte  a  publication  la  made  the  foundatian 
of  a  criminal  aetloa  for  libel,  malice  la  an  es- 
sential ingredient,  and  ttawefore  any  evi- 
dence which  tei^  to  show  a  want  of  malice 
la  admissible.  So,  to  rebut  malice,  any  mlti- 
sating  drcumstancesy  or  aueh  as  show  a  Jus- 
tifiable motiTe,  may  be  admitted,  and  like* 
wise  any  eridenoe  which  tends  to  show  that 
the  diarges  conttdaed  In  a  Ubeloua  publica- 
tion are  true,  because,  If  a  publication  de- 
famatory in  chaxBCter  is  found  to  be  telse,  it 
Is  Itsdf  evidence  of  a  maUdons  intent,  and 
such  evidence  may  be  admitted  for  the  pur- 
pose of  repelling  the  legal  tafemnce  of  mal- 
ice, even  though  it  be  luaumdent  In  justlflca- 
tlon.  Oomp.  IdWB  Utah  1S8S,  |  4462;  Ootdey, 
Torta  (2d  Bd.)  2B7;  White  v.  Nicbola,  8  How. 
200;  Kennedy  v.  Holbom,  IS  Wis.  457;  Udt 
V.  Parsons,  23  Tex.  9;  O'Donaghue  v.  Mo- 
Govern,  23  Wend.  26. 

It  Is  further  complained  that  In  the  course 
of  the  trial  the  court  sustained  an  objection 
of  the  proeecntton  to  the  following  question, 
propounded  to  the  witness  Olassman,  ons  of 
the  defeDdants,  by  his  counsel:  "X  vrill  ssk 
yon  to  state  to  this  jury  upcm  what  evi- 
dence the  puUlcatlon  was  made  In  the  Stand- 
ard respecting  the  Borel  and.  Lewis  affair." 
On  vriiat  ground  the  objectlm  was  based 
does  not  appear  from  the  bill  of  exceptkms. 
It  does  appear  thertfrom,  however,  that  the 
question  was  adnd  for  the  purposs  of  show- 
ing that  the  publication  complained  of  was 
not  made  with  a  maUdona  intmt,  and  It  )■ 
thereft>F»  inaisted  that  it  was  competent,  and 
that  ttn  suatahafng  of  the  objection  waa 
error.  Tbe  avMoioB  ataows  that  the  proae- 
entlng  wttnses,  L.  B.  Bogers,  was  a  candi- 
date for  the  ofltee  of  membv  of  tbe  constl- 
tntlonal  convention.  He  was  thus  seeking 
to  assume  flie  duties  of  a  hig^  public  ofile« 
in  which  tbe  pnUic  had  the  gravest  and 
most  serlona  ooncerik  In  snstalnlng  tJie  ob- 
jection the  ooott  reaoaAed,  In  the  preaence 
ct  the  Jury,  that  a  candldaw  for  <^fie  of- 
fered his  diaracter  to  the  public  to  the  **BMf- 
tent  that  private  communlcationa  may  be 
made  In  r^ard  to  blm."  Fnnn  this  state* 
mmt  the  natural  Inferotce  would  be  that 
an  editor  or  manager  of  a  newspaper  had  no 
right  to  Investigate  the  character  and  quall- 
flcationa  of  a  peraoi  who  presented  hlmsdf 
as  a  candidate  for  ofBce,  conferred  by  the 
petqile,  snd  publish  the  result  of  such  Inves- 
tigation, if  it  contained  anything  defamatory, 
without  rendering  himself  liable  for  libel, 
no  matter  how  corrupt  or  unAt  such  candi- 


date might  be  to  be  Intrustod  with  pobUc  iu- 
tarasta.  nila  we  do  not  coaerive  to  be  the 
law,  fCM-  the  rule  appears  to  be  well  settled 
by  an  unbroken  line  of  aotherlty  tbat  evoy 
candidate  for  public  offiea  la  anmiable  t* 
pntdlc  and  private  critldsm,  taaiOa  in  good 
faith,  and  based  upon  xeasonabie  or  pniba- 
bla  cause;  and  when  a  person  becooMs  soA 
candidate  ha  Is  regardad  in  law  as  patting 
his  chaiacfeK  In  issue  in  respect  to  his  quali- 
fications and  fltnaas  for  the  ofiloe  tat  whkh 
he  is  a  candldata  This  rule  Is  founded  la 
public  policy,  which  demands  that  the  cos- 
duct,  qnaUfleationa,  and  fitness  p«aoBt 
seeking  public  poatOona  of  trust  and  eos- 
fldence  shall  be  subject  to  criticism,  npea 
priHper  ocesslmi,  from  i^opw  mottvea,  te- 
canae  the.  OMnmnntty  haa  a  right,  and  it  is 
to  its  Interest,  to  know  the  duuactsa;  haUta, 
mental  and  moral  qnaliflcatlona  of  its  public 
servanta.  Undoubtedly,  for  this  reason,  the 
foeedom  of  the  press  was  Intended  to  be  si- 
cured,  and  a  newspaper  haa  the  same  rlgfac 
as  a  private  Indlvldnal  to  discuss  the  cba> 
actor  and  quallflcathms  of  a  candidate  Cor 
office  conferred  by  vota  of  the  people  bring  ; 
responsible  for  sn  abuse  of  flie  right;  and 
not  until  such  abuse  occurs  does  a  pnbUca- 
Hon  become  an  oflttiae  against  the  lam. 
liUsewlse  In  pubUc  policy  la  founded  the  rule 
which  forbid*  a  publication  at  what  Is  flUie 
against  a  candidate  for  such  ofllce,  becaose 
It  may  deceive  the  community,  and  lead  to 
tbe  rejection  of  the  most  worthy  and  om^  [ 
teat  pwaons,  to  the  injury  of  the  paUie  aarw- 
Ice;  and  so  a  puUlcation  wUch  la  tm^  it 
made  with  malldoua  intent,  and  to  defane 
another,  ia  in  violation  of  law.  In  Goalej„ 
Torta  (2d  Bd.)  p.  256,  the  eminent  author, 
after  stating  what  tiie  liberty  of  tbe  mas 
implies,  says:  *rEhe  freedom  of  ttm  pnm 
was  undoubtedly  intended  to  be  secured  as 
public  grounds,  and  the  general  purpose  aaj 
be  said  to  be  to  preclude  those  in  anthoritj 
from  making  use  ct  the  law  to  pmrait  faQ 
dlscnsaloB  of  poUtleal  and  other  mattera.  h 
which  the  public  are  eonswned.  With  tiw 
Old  in  view,  not  only  most  fnedsm  of  dis- 
cnsskm  be  permitted,  but  then  must  be  a- 
emption  afterwards  from  UaUUty  for  anr 
publication  made  In  good  Calth,  and  in  tta 
b^lef  In  Ita  truth,  the  making  of  whidi.  If 
true,  would  be  Justified  by  the  occaodoa. 
There  should  coaiseqnentiy  be  freedom  In  dlt- 
cnaalng.  In  good  faitii,  the  ehancter,  tiie 
habits,  and  mental  and  moral  qaaltHGatlom 
of  any  person  prosonUng  himself,  or  pre- 
aented  by  Ills  frimda,  as  a  candMata  for  a 
public  office,  either  to  the  eloetan  cr  to  i 
board  or  office  having  powers  of  sppotnt- 
meat"  fHils  doctrine  Is  vary  clearty  stated 
In  Com.  V.  Clap,  4  Mass.  168,  by  Mr.  Chief 
Justice  Parsons,  as  foUowa:  "When  aaf 
man  shall  conacut  to  be  a  candidate  for  i 
public  office  conferred  by  tbe  dectlon  of  th? 
people,  he  must  be  conaldeied  as  putting  Ih 
character  In  iaaue^  so  thr  as  it  may  tespeei 
his  fitness  and  quallflcatlons  for  the  office 
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.AaA  pabUcftttou  of  the  tratu  on  this  rab- 
}«ct  with  the  honeit  Intentton  of  Informlsg 
tbm  people,  are  not  libel;  for  tt  wonld  be  mi'- 
rwisoneMe  to  conclude  that  the  pnUteatloa 
of  trnths.  which  It  la  the  Interest  of  the 
I>eople  to  know,  ahonld  be  an  offense  asalnat 
tlieir  lawa.   •   •   •   For  the  aame  reastm 
tlie  pvUlcatlon  of  falnbood  and  calnmnj 
against  public  officers  la  an  offense  most 
danguona  to  ftm  people,  and  dfaervea  pun- 
ishment, becanae  the  people  may  be  decelr- 
wd,  and  reject  the  beat  dttaena,  to  their  great 
Injuiy.  and.  It  may  be,  to  the  loes  of  th^r 
libertlea."  Newell,  Defftm.  H       135;  Bdk- 
nap  T.  Ball,  83  Mich.  683,  47  N.  W.  074; 
TVUte  T.  Nlchtda,  3  How.  266;  Crane  t.  Watr 
ters,  10  Fed.  618;  Jackaon  t.  Pittsburg  Times 
CPa.  Sup.)  25  Atl.  613;  Marks  t.  Baker,  28 
Idlim.  1^  9  N.  W.  678;  Sweeney  t.  Baker, 
13  W.  Va.  158,  183;  Wheaton  v.  Beecher.  06 
Mich.  807,  38  N.  W.  608;  Mott  t.  Dawson,  46 
Iowa,  638b   The  same  doctrine  appears  to 
preTall  In  England,  for  tha«  commnnlca- 
tl«ia  made  to  penona  In  the  discharge  of 
some  pnbUe  or  private  duty,  whether  I^al 
or  moral,  omcenilng  candidates  for  office,  or 
affaire  where  the  Interests  of  the  public  are 
coneened,  are  privileged,  mdeas  express 
malice  is  shown.   2  Kent,  Oomm.  *22;  New- 
oil,  Defam.  |g  141,  142;  Falrman  v.  Ivea,  6 
Bam.  &  Aid.  012;  B«x  v.  Bindfitt,  4  Bam. 
&  Al4L  131:  Woodward  v.  lAnder,  6  Gar. 
&  P.  548;  Lawla  v.  Walter,  4  Bam.  &  Aid. 
606k   It  la  evident  that  the  proaecatlng  wlt- 
nees  In  the  case  at  bar,  when  he  became 
a  candidate  for  office,  offered  his  character 
to  the  public  so  fu  as  hlB  quellflcatlona  and 
fltateas  for  the  office  were  concraned;  and 
the  publication  on  which  the  Indictment  was 
founded,  though  defamatory,  having  criti- 
cised and  challenged  the  quallflcatlonA  and 
fitness  of  soeh  candidate,  b^nga  to  lAiat 
class  of  privileged  communleatlons  which  Is 
protected.  If  made  in  good  faith,  and  upon 
reasonable  and  probaUe  cause,  and  without 
maUoe.  in  roch  case  malice  Is  not  presum- 
ed.  Gomp.  Laws  Utah  1888,  §  4^.  Hence, 
tbe  prosecution  having  Introduced  evidence 
which  tmded  to  show  that  tbe  publication 
waa  made  maUdonsly,  It  was  competent  for 
tbe  defendanta  to  relnit  sack  avldeaoe.  and 
free  themselves  from  the  imputation  of  mal- 
ice^ by  showing  not  only  upoo  what  evldMice 
the  pubUeaUon  waa  made,  but  also  the  dr- 
cnmataneea  under  wbleh  h  was  made,  the 
aoozcea  of  their  Information,  and  tbe  facts 
tending  to  show  the  motlvea  which  Induced 
tbe  puUlcatlon,  to  enalda  tbe  Jury  to  pass 
on  tbe  question  whether  or  not  the  publica- 
tion waa  In  fact  malltion,  aa  being  made  In 
bad  ftdth.  or  without  probable  cause.  Some 
of  the  charges-  contained  in  the  publication 
having  bem  based  upon  the  testimony  in  the 
Borel  trial,  the  witness  Qlassman  should 
have  bem  permitted  to  amiwer  the  question 
nndar  Maialderatlon,  becanae  It  related  to  the 
source  of  Information,  and  tended  to  cAlclt 
fttcta  material  In  the  determination  of  tbe 


question  of  malice  by  the  jury.  WUs(»i  v. 
Fitch.  41  Oat  363;  Bailey  v.  PabHshluff  Co., 
40  Mich.  251;  1  Brsk.  Speech.  (High,  Bd.) 
160-206  et  aeq. 

In  further  defining  Its  position  In  sustain- 
ing the  objection  Just  considered,  the  court 
used  the  foUowlng  langnage,  as  appears 
from  tbe  Mn  of  eneptlons:  *^ow,  then,  the 
defendant  In  this  cas^  or  the  defendants  In 
this  case,  are  charged  with  publishing  cer- 
tain matters  witii  respect  to  a  cltiaen  of 
this  town,  which  Is  Ubel.  It  Is  UbeUnia  by 
Its  terms,  and  charges  not  only  crimes,  but 
charges  matters  which  are  Intended  to  make 
a  man  Infamous  and  ridiculous  In  the  eyea 
of  the  community."  It  la  Inalst«l  that  by 
tiie  use  of  tiUs  langu^  the  court  declared 
the  defendant  guilty  of  the  offense  charged. 
In  the  iwesence  of  the  jury,  beftne  tiie  case 
was  sulmiltted  to  ttiem.  That  anch  a  atrong 
expression  of  the  views  of  the  court,  within 
tiie  presence  of  the  Jury.  In  relation  to  the 
Ghaiactv  of  the  publication  which  waa  the 
fooDdation  of  the  Indictment,  and  the  thing 
whteh  It  was  tbe  province  at  tbe  Jury  to 
determine,  waa  unfortunate,  must  be  con- 
ceded, because  It  doubtiess  conveyed  to  the 
Jury  the  fact  that,  In  the  opinion  of  the 
cotut,  the  matter  contained  In  the  publica- 
tion waa  a  HbeL  If  this  were  so,  then  the 
only  question  to  be  determined  by  the  Jury, 
In  ordw  to  cwvlct,  would  be  whether  the 
dtfwdants  made  tha  publication.  Under 
these  drcnmstaneea  tt  Is  ImpoMible  to  say 
that  the  declamtions  «r  tbe  court  which 
would  at  once  dispose  of  the  qnesUffli  of 
mallce-^e  real  Issue  In  the  case— did  not 
prove  dlaaatrona  to  the  defendanta  by  preju- 
dicing i3ie  minds  of  tbe  Jury  against  them. 
Especially  is  thla  ao  when  audi  dedarationa 
are  considered  In  connection  with  certain 
language  used  In  the  chuge  of  the  court  In 
reflect  to  the  chamcter  of  tite  publication, 
which  language  is  aa  follows:  "If  the  mat-' 
ter  is  false,  and  not  shown  to  be  true,  there 
can  be  no  Jnstificatlrak  for  It.  There  la  none 
in  a  case  of  thla  dmractra."  The  court  hav- 
ing previoualy  refused  to  allow  .the  witness 
OlasMnan  to  state  iQ»on  what  evidence  the 
publication  waa  based  In  relation  to  the 
Bord  affair,  tbe  defendants  were  unable  to 
show  the  matttlal  facta  upon  which  they 
rdled  In  Justification;  and  therefore  the  opin- 
ion of  the  court  expressed  In  the  presrace  of 
tl\e  Jury,  that  the  publication  was  a  Ubel, 
was  rendered  yet  more  prejudicial  to  their 
rights  by  the  instruction  that  there  waa  no 
Justification  in  a  case  <tf  this  character.  In 
effect,  the  court,  by  Ita  declarations  in  the 
presence  of  the  Jury,  and  Its  Inatmctlon  to 
them,  determined  that  the  defendants  were 
guilty.  Thla  waa  error,  because  it  was  an 
invasion  of  the  province  of  the  Jury,  who 
were  the  sole  Judges  of  guilt  or  Innocence, 

We  do  not  deem  It  necessary  to  discuss 
the  other  questions  raised  in  the  bill  of  ex- 
ceptioiu,  since  It  is  apparent  .from  those 
already  considered  that  the  defendanta  are 
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entitled  to  a  new  trial.  Tbe  Judgment  is 
reversed,  wltb  dlrectloni  to  grant  a  new 
triaL 

MERRITT,  0.  J.,  ancnn. 

KINO,  J.  TblB  case  Is  reversed  upon  three 
Rrounds.  I  agree  with  the  majority  of  the 
court  in  the  Judgment  of  reversal,  and  with 
the  views  expressed  In  tbe  question  first 
discussed  in  the  opinion,  but  I  dissent  from 
the  conclusions  of  my  brethren  reached  in 
the  two  remaining  questions  conaidered  by 
them. 

1.  The  record  does  not  disclose  whether 
or  not  the  publication  alleged  to  be  libelous 
purports  to  hare  been  made  upon  the  au- 
thority of  another.  For  tbe  purpose  only  of 
disproving  malice  may  a  defendant  In  a  case 
of  this  character  show  tlmt  he  was  not  the 
author  of  the  publication,  and  all  of  tbe 
authorities  unite  In  expres^ng  the  view  that 
evidence  of  this  character  is  only  admissi- 
ble when  tbe  publication  Itself  Indicates  that 
it  was  made  ui>on  the  authority  of  another. 
The  question,  "State  upon  what  evidence  the 
publication  was  made  In  the  Standard  re- 
specting the  Borel  and  Lewis  affair,"  would 
be  proper,  and  the  answer  thereto  admlssl- 
tile,  if  the  defendant,  when  publishing  It, 
Iind  stated  the  "evidence"  upon  which  the 
publication  was  based,  and  the  information 
upon  which  it  was  founded.  This  question 
was  discussed  at  some  length  In  the  case  of 
Fenstermaker  v.  Publishing  Co.  (just  decid- 
ed by  this  court)  43  Pac  112,  and  the  view 
here  taken  was  there  announced  as  the  law, 
and  I  think  the  numerous  authorities  there 
cited  unerringly  Indicate  tbe  erroneous  posi- 
tion taken  by  the  majority  of  tbe  court  in 
this  case  upon  this  proposition. 

2.  During  tbe  progress  of  tbe  trial  fre- 
quent discussions  arose  between  tbe  court 
and  counsel  respecting  tbe  admlsBlbllity  of 
testimony.  While  these  discussions  were 
in  tbe  presence  of  the  Jury,  they  were  not 
for  the  Jury.  The  court  stated  to  counsel 
that:  "The  defendants  In  this  case  are 
charged  with  publishing  certain  matter  with 
respect  to  a  citizen  of  this  town,  which  Is 
libel.  It  is  libelous  by  Its  terms,  and  char- 
ges not  only  crimes,  but  charges  matters 
which  are  intended  to  make  a  man  infamous 
and  ridiculous  in  tbe  eyes  of  the  communi- 
ty." This,  together  with  one  of  tbe  sen- 
tences In  the  charge  of  the  court,  viz.:  "li 
the  matter  is  false  and  not  shown  to  be  true, 
there  can  be  no  Justification  for  It;  there 
is  none  In  a  case  of  this  character,"— is  held 
to  be  reversible  error.  There  was  no  com- 
plaint tliat  tbe  court  persistently  during  the 
trial  made  statements  calculated  to  iuQuencf. 
the  Jury  and  prejudice  them  against  defend-- 
ants,  and  I  do  not  tblnk  that  the  statement 
made  in  answer  to  arguments  made  by  coun- 
sel respecting  legal  propnsitious  was  suffl- 
cient,  even  in  connection  wltb  tbe  words 
quoted  from  tbe  charge,  to  constitute  error. 


I  concede  the  trial  court  ought  to  be  cau- 
tious in  its  expressifms  c<mcemlng  tbe  vital 
points  of  the  case  In  the  presence  of  the 
Jtut,  bat  It  Is  Impossible  for  the  coort  to 
answer  various  questions  raised  by  conns^ 
and  Intelligently  decide  upon  objections  rais- 
ed, without  expresslt^  views  upon  material 
qnestloos;  and  especially  Is  this  so  In  a  case 
of  this  kind,  where  the  pubUcation  is  libel- 
ous per  se,  and  where  the  publication  is  ad- 
mitted, and  the  only  defense  Is  Justification. 
Moreover,  tbe  legal  and  tectinical  discussions 
ensuing  between  court  and  counsel  are  lost 
to  the  Jury,  and  from  tbe  record  in  this  case 
I  cannot  see  that  defendants  were  in  any 
mannCT  pr^adlced  by  these  statemeDta. 


In  re  PDABSONS'  BSTATB.  (S.  P.  16&)> 
(Supreme  Court  of  OaUfomia.  Dec  19,  180S.) 
DsaoBNT  or  Frofbktt— NazT  ov  Eik. 
OIt.  Code,  S  1386,  Bubd.  6,  provides  tliat, 
if  decedent  leave  neither  issue,  wife,  father, 
mother,  brother,  cr  sister,  tbe  estate  shall  go 
to  the  next  of  kin  in  equal  degrees.  Section 
1394  provides  that  kindred  of  tbe  balf  blood 
shall  inherit  equally  with  those  of  the  whole 
blood  in  the  same  degree,  unless  the  inlieritanee 
came  .to  the  intestate  by  devise  of  one  of  hii 
ancestors.  In  which  case  all  those  who  are  not 
of  the  blood  of  Buch  ancestor  mnst  be  excluded 
from  such  inheritance.  Held  that,  where  de- 
cedent inherited  his  estate  from  bis  father,  the 
sisters  and  brothers  of  his  deceased  mother 
shared  equally  with  those  of  his  father. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

Proceeding  for  the  distribution  of  the  estate 
of  Hiram  Arthur  Pearsons,  deceased.  From 
an  order  of  partial  distribution,  Ira  Matbew- 
8on  and  others  appeal.  Reversed. 

Isaac  N.  mionie  and  OUra  P.  Evan^  for  ap- 
pellants.  John  B.  Mhoon  and  J.  D.  SoIllTaB. 

for  respondents. 

McFARLAND,  J.  This  Is  an  appeal  by  In 
MathewsoD,  Daniel  Mathewson,  Henry  Matb- 
ewBon,  Rhoda  Smith,  and  Lucy  A.  Angdl 
from  parts  of  an  order  of  partial  dlatritntiMi 
of  tbe  estate  of  Hltam  Arthur  Pearsrau,  de- 
ceased. Although  said  deceased  left  a  wlB. 
tbe  part  of  his  estate  here  In  question  Is.  for 
reasons  not  necessary  to  be  stated,  to  be  dis- 
tributed as  though  he  had  died  Intestate.  Hi> 
next  of  kin  of  equal  degree  are  annts  and 
uncles,  and  are  tbe  appellants,  who  are  edsten 
and  brothers  of  the  decedent's  mothar,  Ann 
Charity  Pearsons,  and  Clarissa  P.  Wbedo*  and 
Lucy  A.  Valentine,  who  are  sisters  ot  tbe  de- 
cedent's father,  Hiram  Pearsons.  Lucy  A 
Valentine  being  now  dead,  her  estate  and  in- 
terests are  represented  by  her  administrator, 
Joseph  W.  Reay.  The  greater  part  of  the  es- 
tate to  be  distributed  came  to  the  deceased, 
Ilirnm  Arthur  Peatsons,  by  gift  and  devise  of 
bis  father,  Hiram  Pearsons,'  deceased;  while 
a  lesser  part  came  to  hfm  from  his  mother, 
Ann  Charity  Pearsons.    The  probate  coort 

>  Rehearing  denied. 
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hdd  tiiat  all  of  said  estate  whlcb  came  from 
the  tetber  should  be  dlatrlbuted  to  said  Clarla- 
sa  P.  Wheeler  and  the  administrator  of  said 
Lacy  A.  Valentine,  and  that  the  appellants 
should  share  only  In  that  part  of  the  estate 
which  came  to  the  deceased  from  his  mother. 
App^lants  contend  that  the  whole  of  the  es- 
tate oi  the  deceased  should  he  distributed 
eqnallr  to  all  the  aunts  and  oncles.  This  con- 
tention presoitB  the  only  qnestlon  to  be  de- 
termined on  this  appeal,  and  It  appears  to  us 
qolte  dear  that  it  must  be  sustained.  The 
role  which  governs  here  is  the  one  t^edared  in 
subdlTlslon  6  of  section  1886  of  the  dim  Code, 
and  is  as  follows:  "If  the  decedent  leave  nei- 
ther issue,  husband,  wife,  father,  motbei, 
brother  nor  sister,  the  estate  must  go  to  the 
next  of  bin  in  equal  degree."  In  the  case  at 
bar  "the  next,  of  kin"  were  the  seven  aunts 
and  uncles  of  the  decedent,  and  they  were  '1n 
equal  degree";  tiierefore,  the  estate  goes  to 
them  In  seven  equal  parts.  Next  of  kin  means, 
of  course,  next  of  kin  of  the  decedent  Out 
Code  has  no  allusion  to  *^e  blood  of  the  first 
purchaser,"  and  makes  no  attempt  at  any  dis- 
tlDCtlou  founded  upon  the  sources  from  which 
the  estate  of  a  decedent  may  have,  been  deriv- 
ed, except  tn  the  single  instance  <tf  kindred  of 
the  "half  blood."  But  no  question  of  the 
rights  of  kindred  of  the  half  Uood  arlsea  In 
this  case,  for  all  the  aunts  and  uncles  were  the 
decedent's  kindred  oC  the  whole  blood,  of 
equal  degree. 

Respondents'  whole  contention  rests  upon 
the  theory  that  section  1894  changes  the  rule 
of  section  1386  above  quoted.  But  to  see  the 
mistake  of  that  theory  it  is  only  necessaiy  to 
observe  that  section  13M  deals  entirely  with 
the  case  of  kindred  of  "the  half  blood,"  not 
with  kindred  of  the  whole  blood,  whose  rights 
bad  already  been  fixed  by  section  1386. 
Section  1394  Is  as  follows:  "Kindred  of  the 
half  blood  inherit  equally  with  those  of  the 
whole  tdood  in  the  same  degree,  unless  the 
Inheritance  came  to  the  Intestate  by  descent, 
devise,  or  gift  of  some  one  of  his  ancestors,  In 
which  caflb  all  those  who  are  not  of  the  blood 
of  such  anceet<Mr  must  be  excluded  from  such 
inheritance."  Here  the  words  "all  those" 
clearly  refer  to  their  antecedents  In  the  sen- 
tence "khidred  of  the  half  blood."  "Kindred 
of  the  half  blood"  being  the  subject  of  the 
main  proposition  of  the  section.  Is  necessarily 
the  subject  of  the  exception  which  follows  the 
word  "unless."  The  section  simply  means 
that  kindred  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  blood,  except 
in  a  certain  case,  and  In  that  case  kindred  of 
the  half  blood  shall  not  inherit  And  who 
are  kindred  of  the  half  blood?  Why.  of 
course,  kindred  of  the  half  blood  of  the  de- 
cedent There  were  none  such  In  the  case  at 
bar.  If  the  next  of  kin  of  equal  degree  of  the 
Intestate  be  some  of  the  whole  blood  and 
some  of  the  half  blood  of  the  Intestate,  the 
half  bloods  shall  not  Inherit  If  they  are  not 
of  the  blood  of  the  person  from  whom  the  In- 
testate inherited  the  property  to  be  distribut- 
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ed;  but,  if  all  be  kin  of  the  whole  l^ood  of 
the  intestate,  or  if  the  half  bloods  be  of  the 
blood  of  the  ancestor,  then  all  share  alike. 
Kindred  of  the  whole  blood.  If  «ext  q£  kin. 
share  In  all  of  the  estate  ot  the  decedent,  no 
matter  from  what  source  It  came. 

Bespondents  present  no  case  arising  under 
a  statute  like  ours  which  at  all  conflicts  with 
the  foregoing  views.  On  the  other  hand,  they 
are  clearly  stated  in  Estate  of  Kirkendall,  43 
Wis.  167,  which  respondents  cite.  In  that 
case  the  intestate,  Mary  Jane  Kirkendall,  had 
inherited  her  estate  from  her  mother.  She 
left  no  kin  exc^t  uncles,  who  were  brothers 
of  her  mother,  and  a  paternal  grandmother. 
The  grandmother  was  the  next,  of  kin,  but  it 
was  contended  that  she  did  not  Inherit,  be- 
cause she  was  not  o£  the  blood  of  the  intes- 
tate's mother,  and  that  the  estate  should  go  to 
the  uncles  who  were  of  that  blood.  But  it 
was  held  ethvwise  in  the  lower  court  and  the 
decree  was  affirmed  in  the  appellate  court 
The  clause  of  the  statute  there  Invoked  was 
exactly  like  ours.  The  whole  section  (section 
4)  was  as  follows:  "The  degrees  <^  kindred 
shall  be  computed  according  to  the  rules  of 
the  dvll  law;  and  kindred  oi  the  half  blood 
shall  inherit  equally  with  those  of  the  whole 
blood  in  the  same  degree,  unless  the  inherit- 
ance came  to  the  intestate  by  descent,  devise, 
or  gift  of  some  one  of  his  ancestors,  In  which 
case  all  those  who  are  not  of  the  blood  of  such 
ancestor  shall  be  excluded  from  such  inh^t- 
ance."  The  discussion  of  the  subject  by  Ly- 
on, J.,  who  d^vered  the  main  opinion,  and 
by  Ryan,  C.  J.,  who  delivered  a  concurring 
opinion,  is  very  full  and  Interesting;  but  we 
have  space  to.  give  only  ,  a  few  sentences  of 
their  opinions.  Lyon,  J.,  sajd:  "Mary  Jane 
Kirkendall,  and  not  her  mother,  is  the  per- 
son from  whom  the  succession  to  the  estate 
In  controversy  Is  to  be  traced."  Having  stat- 
ed that  it  was  not  the  prlnd^e  of  the  statute 
"to  confine  the  descent  of  an  ancestral  estate 
to  those  who  are  of  the  blood  of  the  ancestor 
from  whom  the  estate  descoided,"  he  pro- 
ceeds to  discuss  the  clause  In  quedtit^n,  as  fol- 
lows: "The  first  clause  of  the  section,  which 
contains  the  role  for  computing  the  degrees 
of  kindred,  does  not  aid  the  construction  of 
the  balance  of  the  section.  For  that  purpose 
it  might  as  well  have  constituted  a  section  by 
itself.  The  remainder  of  the  section  treats 
only  of  kindred  of  the  half  blood.  Their 
rights,  and  theirs  alone,  are  therein  defined 
and  limited;  and  we  find  nothing  In  the  lan- 
guage of  the  section  which  authorizes  us  to 
say  that  any  other  class  of  kindred  is  within 
Its  purview.  We  think  the  plain  grammatical . 
construction  of  the  clauses  under  consideration 
Is  that  the  kindred  of  the  Intestate  of  the  half 
blood  shall  Inherit  equally  with  those  of  the 
whole  blood,  except  that,  if  the  estate  Is  an-i 
cestral,  only  such  kindred  of  the  half  blood  as 
are  of  the  blood  of  the  ancestor  from  whom 
the  estate  came  shall  Inherit  We  find  here 
no  limitation  of  the  rule  of-  subdivision  6,  ft  1, 
that,  'if  the  intestate  shall  leave  no  issue,  nor 
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widow,  and  no  fattier,  mother,  brother  or  sis- 
ter, his  estate  shall  descend  to  his  next  of  kin 
In  equal  degree.* "  Prom  the  able  opinion  of 
Byan,  C.  J.,  we  will  quote  only  the  following: 
"I  think  that,  by  all  rules  of  construction,  this 
clause  Is  confined  to  the  prorlston  which  It 
limits,  and  c&nnot  otherwise  affect  the  general 
rule  of  inheritance.  It  can  hare  no  appUoa.- 
tlon  except  In  cases  of  next  of  kin  of  the  half 
blood  and  the  whole  blood  In  equal  d^ree, 
when  It  operates  to  exclude,  in  the  particular 
case,  the  general  right  extended  to  the  half 
blood.  'Unless'  Is  eqnlvalent  to  'except,*  and 
is  here  nsed  to  Introduce  an  exception  to  the 
right  of  the  half  blood.  All  that  follows  It  in 
the  section  Is  dependent  on  It,  and  qualified 
by  it,  and  goes  to  define  the  exception  which 
It  declares.  In  the  particular  case  'all  per- 
sona' are  not  excluded,  bttt  'all  those*;  the  rel- 
ative pronoun  relating  back,  and  clearly  sig- 
nifying all  those  of  the  half  blood."  See,  also, 
Rowley  v.  Stray,  32  Mich.  70;  Eyan  v.  An- 
drews, 21  Mich.  229;  Robertson  r.  Burrell,  40 
Ind.  328.  Speer  v.  Miller,  37  N.  J.  Bq.  402, 
cited  by  respondents,  was  under  a  statute 
which  expressly  provides  that  ancestral  estates 
shall  go  only  to  those  who  are  of  the  blood  of 
the  ancestor  from  whom  the  estate  came. 

(It  la  said  incidentally  In  the  brief  of  ap- 
pellants that,  perhaps,  the  administrator  of 
Mrs.  Valentine  should  not  share  In  that  part 
of  the  estate  which  came  from  the  decedent's 
mother;  but  we  do  not  understand  'that  the 
record  presents  that  point.) 

The  parts  of  the  order  of  distribution  ap- 
pealed frwn  are  rerersed,  and  the  cause  Is  re- 
manded, with  directions  to  the  probate  court 
to  make  dlstribntlon  of  all  the  estate  of  said 
Hiram  Pearsons,  deceased,  now  ready  for  dla- 
tribntlon,  in  equal  shares  to  the  said  aeren 
aunts  and  uncles  of  said  deceased. 

We  OHicir:  HflNSHAW,  J.;  TBMPLB,  J. 


BAILBY  LOAN  00.  v.  HALL  et  *1.    (U  A. 

(Snpreme  Court  <rf  OalifonOm.  De&  18, 189S.) 
Jddgmbht  bt  DBVA.iii;r. 
Where  three  peraons  are  sued  aa  part- 
ners, aod  judgment  Is  asked  "against  said  de- 
fendBnts,"  and  two  of  them  suffer  default,  and 
the  other  answers  denying  that  he  was  a  mem- 
ber of  the  firm,  judgment  may  be  entered 
flgainBt  those  in  defanlt.  though  it  Is  rendered 
in  faTor  of  the  other,  under  Code  Ctv.  Proc.  S 
578,  providing  that  judgment  may  be  given  for 
or  against  one  or  more  of  several  defendants. 

Departmort  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Lucien  Shaw,  Judge. 

Action  by  the  Bailey  Loan  Company  against 
Henry  G.  Hall  and  others  on  promissory 
notes.  Judgment  for  plaintiff,  and  Henry  O. 
Hall  and  another  appeal.  Affirmed. 

J.  8.  Chapman,  tot  aroeUanta.  Flnlayaon  ft 

Finlayson,  for  respondent 

HARRISON,  3.  The  complaint  In  this  ac- 
tion «et8  forth  certain  promissory  notea,  puiv 


porting  to  have  been  made  to  the  plaintiff  by 
"H.  Q.  HaQ  &  Sona,"  and  the  plaintiff  baronght 
the  action  against  three  defendants,  who  are 
alleged  It  to  have  ccmstttuted  a  partner- 
ship by  tiiat  name,  and  to  hare  executed  the 
notea  to  It  Two  of  tba  defendants,  appcllanta 
herein,  suffered  delkult,  and  the  otbv  defend- 
ant answeted  the  com^alnt,  denying  that  he 
was  a  member  of  the  flxm  at  the  time  the 
notes  were  executed.  The  cause  was  tried 
by  the  court  witliout  a  Jury,  and  a  Judgment 
rendered  In  favor  of  i3om  plaintiff,  and  against 
the  appeUvits,  and  in  favor  of  th«  defendant 
who  had  answered  the  complaint  Tbe  de- 
fendants against  whom  judgment  was  rendo- 
ed  have  appealed,  upon  the  groond  that,  as  the 
action  was  brought  upon  a  partneratalp  obU- 
gatlon  against  three  defendants,  tbe  court 
was  not  authorized  ta  enter  a  jodgment  by 
defoult  against  two  only.  The  record  la  pre- 
sented here  upon  the  Jn^ment  roll  alone. 

SectloD  678,  Code  Olv.  Proc.,  provides: 
"Judgment  may  be  given  for  or  against  one  or 
more  at  sevoal  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants."  In  Lewis 
V.  Cfatrkln,  13  GaL  890,  it  was  held  that  br 
this  section  the  rule  at  common  law,  tiiat  in 
an  action  upon  a  J<4nt  contract  tbe  plaintiff 
must  recover  against  aH  or  ntme.  was  abro- 
gated, and  that  In  such  action  the  plaintiff 
was  entitled  to  a  Jodgmoit  against  those 
defendants  merely  who  were  shown  to  be  lia- 
ble upon  the  obligation.  See,  also,  Pet^le  v. 
Frisble,  18  CaL  402;  Sbaln  v.  Forbes,  82  CaL 
583,  23  Pac  188;  Harrington  v.  Higham,  i& 
Barb.  624;  Mclntosb  v.  BmAga,  28  N.  Y.  lti8. 
Tbe  terms  of  this  section  do  not  limit  tbe  rule 
to  actions  In  which  the  defendants  have  ap- 
peared and  answered,  but  Include  as  wefl 
those  In  which  some  of  the  d^ndantn  have 
made  default  the  only  limitation  in  aneh  case 
being  that  fbund  in  sectkm  SSO,  that  the  rdltf 
shall  not  exceed  that  whldi  the  idalntUF  shaB 
have  demanded  In  his  CMnplaint  In  Randall 
V.  Hnnter,  69  OaL  80,  10  Pac.  ISO,  an  action 
was  brought  against  tbe  defendants  as  part- 
ners upon  a  promissory  note,  'signed  •*Qfll  & 
Hunter."  GUI  goffered  default  and  Hnnter 
defended  upon  the  gromd  that  the  note  was 
an  Individual  obligation  of  QUL  Upcm  tbe 
trial  this  defense  was  not  sustained,  and  Jndg- 
m«it  was  entered  against  both.  Hnnter  ap- 
pealed, and  a  motkm  the  plaintiff  to  dte- 
mlsa  the  appeal  for  failure  of  Hunter  to  serve 
his  codefendant  was  denied  upon  the  groond 
that  6111  would  not  be  affected  a  reversal 
of  the  Judgment;  and  to  the  argument  that 
another  trial  might  result  In  a  several  Jndg^ 
ment  against  OIU,  whereas  be  was  then  In- 
terested In  preserving  the  Joint  Judgment  and 
preventing  a  several  Judgment  the  conrt  said: 
"His  defanlt  admits  that  he  Is  bound  severally 
aa  well  as  Jointly.  If  on  the  trial  which  has 
taken  place  the  verdict  had  passed  In  Hunter's 
favor,  a  Judgment  by  default  ml^t  have 
been  entered  against  GUI  severally." 

The  appellants  herein  made  d^nlt  to  tbe 
plaintiff's  complaint,  and  thereby'  admitted  the 
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tnith  of  Us  aUegatlODB,  and  cooKBted  to  a 
judgment  cItIiis  to  the  plaintiff  afl  the  rdief 
It  bad  prayed  for.  Tbey  admitted  that  they 
■wen  membera  of  flie  partnnaUp  of  "H.  O. 
Hall  &  Sou,"  and  that  tlw  notes  aet  oat  In 
the  complaint  had  been  executed  to  the  plain- 
tiff by  that  partnenhlp.  These  facta*  whether 
admitted  by  their  default  or  estabUsbed  by 
eTldeace  at  the  trial,  entitled  the  plaintiff  to 
ft  Judgment  ■|;»***ftt  them.  It  la  ImmWitiwIfll 
to  than  that  their  oodefendant  waa  able  to 
Bhow  at  ttie  tidal  ttat  he  waa  not  a  member 
of  the  partnerahlp,  and  thus  to  defeat  the 
plalntlffa  rlgbt  of  reooreiy.  It  tKU  not  nec- 
esaary  that  the  Judgment  ahould  run  against 
the  wpeUants  aa  oqpaitners.  The  notea  up- 
on wUch  the  action  la  brought  are  sereral  as 
well  as  Joint,  and  the  prayer  of  the  complaint 
Is  for  a  Judgment  "against  said  defendants" 
for  the  amount  of  said  notes.  The  court  waa 
thus  anUiorized  to  enter  a  seTOial  Judgmmt 
asalnst  the  appellants,  and  the  Judgment 
entered  Is  In  accordance  with  the  psaja  of 
the  complaint.  The  Judgment  la  affirmed. 

Waconenr.  GABOUTTfil,  J.;  TANrUllST* 


FIBOPUB  ex  rd.  MENZIBS  t.  OuksT. 
(S.  F.  66.)  > 

(Bopnma  Oonrt  of  Oallfomla.  Dee.  16.  ISaSw) 
KsnovAii  or  Folicb  Comhubiohsbs— Aothobiti 

aw  OOVESXOB. 

Act  April  1.  1878,  provldea  that  certain 
district  judges  shall  appotnt  police  commiBsion- 
en  ftf  the  city  and  eoaaty  of  San  Francisco,  bat 
fixei  n«  term  ef  office,  and  gives  the  jndges  no 
anthority,  after  making  the  appoiotmenta,  ex- 
cept to  fill  racaadeH.  By  Coast  1S79  the  Judges 
of  the  ^strict  courts  were  superseded,  but  the 
powers  gtrea  them  regarding  the  coaualssionera 
were  not  rested  In  any  posen.  Held,  that  the 
governor  has  no  oower  to  remove  a  commis- 
idODCr  and  appoint  aDother  person  in  hts  place. 
People  V.  Haiamoud,  6  Pac;  741,  66  Oal.  655, 
followed. 

In  haidE.  AppeoEl  frmn  siQierior  court,  dty 
and  county  of  San  Fmndseo;  A.  A.  Sander- 
•on,  Judga 

Quo  warranto  on  the  relation  of  Meniies 
against  M.  A.  Gunet  to  test  rotor's  title  to 
the  office  of  ponce  commissioner  of  the  city 
and  eooBiy  of  Sui  Francisco.  Judgment  for 
deftedant,  and  plaintiff  appeals.  Affirmed. 

ClMuent,  Cannon,  EUne  &  Stradley.  for  ap- 
penant  Bothchild  &  Acb,  B.  W.  McEln- 
wtxy,  and  B.  B.  Garber,  for  respondent 

HBN8H.VW,  J.  This  la  an  action  In  qua 
warranto  to  teat  relator'a  title  to  the  office  of 
police  commissioner  of  the  eUy  and  coimly  of 
San  Frandsoo  against  the  clalma  of  defend- 
ant thereto.  Judgment  passed  for  defendant, 
and  plaintiff  appeals. 

The  tects  aboot  which  there  Is  do  contro- 
veray  are  that  B.  P.  Hammond  was  a  mem- 
ber of  the  original  board  of  poUce  oommls- 
sloneca  of  the  dty.and  county  of  San  ^"rancis- 

X  Rehearing  denied. 


CO,  appointed  under  the  provisions  of  the  act 
of  the  legislature  approved  April  1,  1878,  and 
commonly  known  as  the  "UcCt^ipIn  Act."  * 
Hammond  continued  in  office  mitii  his  death,. . 
which  occurred  in  the  y»r  1891.  At  and  aft- 
er the  time  of  his  death  H.  H.  Marfcham  was 
the  governor  of  the  state,  and  be  appointed 
D.  M.  Bums  to  flU  the  Tscau?  thns  arising. 
Burns  qualified,  became  and  acted  as  a  mem- 
ber of  the  board  mtU  January  &,  1S&5.  Upon 
that  day  a  yacancy  occurred  In  the  t^ce  I9- 
the  resignation  ot  said  Bums.  The  goreniMV 
H.  H.  Markbam,  upon  said  last-named  day  ap- 
pointed  defoidant;  Gunst^  to  fill  this  vacant 
<^ee.  Upon  the  7th  day  of  January  Gunst 
qualified,  and  entered  upon  the  discharge  of 
his  dutiea  Thereafter,  on  aald  iaj,  the  said 
Markbam  was  succeeded  aa  govemMr  of  the 
state  by  Jamea  EL  Bodd.  Upon  January  13,. 
1896,  Got.  Budd  gave  notice  In  writli^  to  the 
said  police  commission,  and  to  the  Indlvldnal 
membera  thereof  bududlng  the  d^ndaut 
herein,  that  he  bad  removed  said  defendant 
from  office,  and  he  likewise  caused  formal 
deelaratkm  of  ranoval  to  be  filed  la  tlw  office- 
of  secretary  ot  stata  TTpen  Januacy  21,  1899^ 
GK>T.  Budd  appointed  relator  berelB  pellor 
cc»nznlssioner  of  the  dty  and  cenniy  ot  San. 
Frandsoo,  "rice  M.  A.  Gunst,  imnoved.'* 
Meodes  duly  qoalified,  and,  qpon  Gansf  s  re- 
fusal to  surrender  the  offlice,  this  proceeding 
was  Instituted. 

There  Is  no  distinction  in  principle  between 
the  contention  of  appellant  la  ttda  oaae  and 
that  made  In  People  t.  Hammond,  66  Gal.  6511^ 
6  Pac.  741,  and  there  Is  llkewlae  no  laqtortaat 
distinction  In  fact  The  mala  dUIerenee  la 
that  In  the  Hammond  Case  SSi^n  waa  q»- 
pointed  t0  mcued  Hammond,  whfie  here 
MeszieB  was  appointed  after  the  dselarsd  r»- 
noMl  of  Gunst  But,  ai  "^s  mere  appoint? 
ment  of  a  snoceasor  wwld  per  se  be  a  z>fr- 
moval  <tf  tlw  i^or  Incumbent"  QHx  parte 
Heenan,  IS  Pet  201;  Blake  t.  V.  8.,  103  U.  S. 
237),  the  distinction  becomes  Immaterial.  But, 
while  the  present  case  cannot  be  distinguish- 
ed lu  xninc^  from  that  of  Hammond,  it  1» 
earnestly  insisted  that  the  court  erred  la  that 
aeclslon,  and  In  othos  In  which  tba  intor- 
pretaiioo  of  the  Hammoad  Case  Is  adapted 
and  followed.  The  claim  mads  is  that  the 
governor  has  the  power  to  remove  and  ap- 
point the  police  commissioners  at  pleasursr 
and  it  la  Indsted  that  this  claim  flnda  saivort 
IQ  secdona  4  and  16  oi  article  20  ot  the  con- 
stitution, together  with  aectkm  875  ot  the 
Political  Code.  By  the  Hammond  Case  It  was. 
decided  that  no  term  of  office  of  police  conk- 
missioner  was  fixed  by  the  McCtwstta  act; 
that  no  anthorl^  was  given  to  the  appointing 
power  after  making  the  original  appointments,, 
exc^  to  fill  vacandes;  and  that  the  goTsmor 


1  Act  April  1.  1878,  provides  that  certain 
district  judges  shall  appomt  police  commission- 
ers of  tile  city  and  county  of  San  FVandsco,. 
bat  fixes  no  term  of  office,  and  givei  the  Judges- 
no  anthority,  after  making  the  sppointmeBtB^ . 
exG^  to  fiu  vacancies. 
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could  not  appoint  In  the  absence  of  a  vacancy, 
or  ci'eate  and  Oil  a  vacancy  by  appointing 
some  one  to  succeed  an  Inctnnbent.  It  can- 
not be  aasumed  that  the  constitutional  and 
code  iffovlsions  upon  which  ^)i>ellant  reUes 
were  overlooked  by  the  conrt  In  deciding  that 
and  kindred  cases.  An  examination  of  their 
records  discloses  not  only  that  they  were 
dted  In  the  biieCB  ot  counsel  and  in  the  petl- 
flon  for  rehearing,  bat  that  the  tisSm  of  the 
power  of  the  governor  to  ajrpolnt  at  pleasnre 
was  strongly  pressed  upon  the  attention  of 
the  court 

Bat,  aa  has  been  Intlmatedt  People  t.  Ham- 
mond is  not  a  solitary  case  among  the  ded- 
sloiu  c[  this  court  It  has  fanned  the  basis  of 
other  Judidal  determinations,  and  Its  prind- 
ples,  botti  in  department  and  bank,  bare  been 
rqieatedly  affirmed.  In  Peoide  t.  Pond,  89 
Cal.  140,  26  Pac.  648,  sections  4  and  16  of 
article  20  (tf  the  constltotion  were  died  to  tbe 
court  In  bank,  and  it  Is  nld:  'The  ques- 
tions argued  by  comisd  tat  petitloneTS  are 
not  new.  Tbey  may  not  have  been  presented 
M  fordbly  at  with  as  great  perapicallr  be* 
fore,  bat  tb^  have  been  determined  adversely 
to  the  contentionB  of  the  petitioners  after  care- 
ful consideration  of  the  ctmstltntloDal  and  stat- 
utory provisions  germane  to  the  snbject,  and 
we  fed  constrained  to  adhere  to  the  construc- 
tion heret<tfore  adi^ted.  The  contention  of 
petitioners  who  claim  to  have  been  elected  as 
members  <tf  the  first  board  of  supervisors  has 
been  settled  adversely  to  them  by  the  ded- 
sl<ms  in  Desmond  v.  Dunn,  66  GaL  248,  24^ 
and  People  v.  Board  of  Election  CommlBslon- 
en  (Oal.)  8  Pac.  412;  and  the  claim  of  the 
others  ^  the  deddons  In  Stande  t.  Board, 
61  CaL  813;  Helnlen  v.  SnlUvan,  9i  OaL  378, 
1  Pac  108;  uid  Pec^le  t.  Hammond,  66  CaL 
655,  6  Pac  741.  The  effed  wUch  a  decision 
'overruling  those  cases  would  have  upon  mu- 
nicipal proceedings  for  over  10  years  past  Is 
so  apparent  that  it  Is  nnneeessary  for  us  to 
ptAnt  oat  the  reason  why  we  should  adhere 
to  the  decisions  referred  to,— at  least  so  tar  as 
Qie  board  of  supervisors  is  concerned,— «ven 
though  we  should  bdleve  that  they  were  based 
upon  an  emmeons  construction  ot  the  provi- 
sions involved.  And,  altbontfh  the  rule  ap* 
plies  with  leas  force  to  the  case  of  the  pdlce 
commisdoners,  no  good  reason  has  been 
shown  why  the  deddons  heretofore  rradered 
should  be  departed  from.  If  the  prindple  Is 
wrong,  w  the  system  works  unsatlsftctorlly, 
the  remedy  remains  with  the  people."  In 
People  ▼.  Edwards,  93  CaL  163,  28  Pac  831, 
the  power  of  the  governor  to  appdnt  a  flre 
commlsdoner  was  under  consideration.  The 
drcumstances  were  substantially  the  same  as 
In  the  Hammond  Case,  the  present  consUtu- 
tlon.tber^  as  in  the  Httmmond  Case,  having 
abolished  the  original  appolntliv  power.  The 
court  said:  "QoestlonB  Invdvlng  the  same 
prlndples  as  those  under  dlscusdon  were  de- 
cided in  People  v.  Hammond,  66  Cal.  G54,  6 
Pac  741.  Under  the  act  of  AprU  1,  1878,  the 
respcmdent  In  that  case  and  two  others  w«e 


appointed  by  certain  district  court  judges, 
named  In  tte  act,  pdlce  commissioners  for 
the  dly  and  county  of  San  rraodsco.  By  the 
constttutSim  of  1879  the  Judges  of  the  court 
named  were  sapnseded,  but  the  powers  ^en 
to  them  by  the  act  referred  to  woe  not  vested 
In  any  other  person  or  tribunaL  It  was  claim- 
ed by  the  relator  In  that  case,  as  It  Is  by  the 
relat<nr  ber^  that  under  section  8,  art  5,  and 
section  16,  art.  20,  of  the  constftutioa,  the 
office  became  vacant  at  the  expiration  of  four 
years  from  the  dato  of  the  defendant's  ap- 
pdntment,  and  that  the  governor  had  the 
power  to  fill  such  vacancy.  These  conten- 
tions did  not  recdve  the  sanction  of  the  court 
It  was  held  that  there  was  no  vacancy  wtddi 
the  governor  was  authorized  to  fllL  Unless 
that  case  Is  to  be  overthrown,  it  is  an  anthori- 
tatlv«  adjodlcatlott  against  the  dalm  of  the 
rdabur  herdn,  and  oititles  the  d^endant  to 
hold  the  office  until  his  successor  has  been 
aroolnted  ta  elected,  and  has  qualified,  or  un- 
til the  office  has  bew  aboUdied  by  the  power 
which  created  it  It  would  be  suffldent  to 
rest  the  deddon  herein  upon  a  reference  to 
that  and  other  cases  Invdvlng  dmilar  quea- 
tlons.  *  *  *  It  Is  dahned  that  section  16 
of  article  20  of  tibe  cmutitatloD  makes  It  un- 
lawful to  occupy  an  office  created  by  tlie  l^ls- 
latore  tor  a  kmger  period  than  four  yeara 
The  secthm  provides  *wben  the  term  ot  any 
officer  or  commlsdoner  is  not  provided  for  in 
this  constitution,  the  term  of  such  officer  or 
cnnmlssloner  may  be  dedared  law;  •  •  • 
but  in  no  case  shall  such  term  exceed  four 
years.'  This  question  also  was  passed  upon 
In  People  t.  Hsmmond.  66  CaL  654,  6  Pac 
741,  and  requires  no  forthw  notice'*  In  Peo- 
ple T.  Newman,  96  GsL  60S,  31  Pac.  561,  the 
Hammond  Case  being  again  cited  and  dis- 
cussed, It  Is  said:  "This  contention  was  fully 
presented  t^  eminent  counsel  In  People  r. 
Hammond,  66  CaL  fSSi,  6  Pac  741,  and  a  pe- 
tition for  rehearing  mis  filed  and  denied. 
After  such  cmdderatloa  and  detomtnatlMi 
by  the  court  we  think  the  point  should  be 
treated  as  finally  setfled." 

It  Is  thus  aivuent  that  the  prindple  of  the 
Hammond  Case  has  not  only  been  reaffirmed, 
but  has  framed  the  basis  of  jndldd  detennlna- 
Uons  Invdvlng  the  existence  and  mode  <tf 
filling  other  offices.  As  was  said  In  People 
T.  Pond,  supra:  "The  dfeet  which  a  deci- 
sion overruling  these  cases  would  have  upon 
municipal  proceedings  tor  over  ten  years  past 
is  so  apparent  that  It  Is  unnecessaxy  for  ns  to 
point  oat  the  reasons  why  we  should  adhere 
to  the  deddon  referred  tc"  And,  to  quote 
People  V.  Freesei  83  CaL  458.  28  Pac  378: 
"We  see  no  good  reason  why  die  mle  of 
stare  dedsis  diouM  not  govern  this  case;  and 
looking  ahead,  vre  see  good  reas*m  wby  it 
sbodd.  It  la  not  a  matter  of  much  Impor- 
tance who  should  t«nporariIy  have  the  office 
struggled  for  here.  But  it  la  a  matter  oC  con- 
siderable importance.  In  order  to  avoid  uncer- 
tain^ and  disorder  in  the  future,  that  those 
exerddng  power  In  the  premlseB  may  have  a 
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settled  rule  to  go  by.*'  The  judgment  appea}* 
ed  from  Is  afl3rmed. 

We  concur:  BBATTY,  0.  J.;  TElMPIiB,J.; 
VANFLEBT.  J.;  HARRISON,  J.;  McFABr 
LAND.  J.;   GAROUTT9,  J. 


BIOHABDSON  t.  GITT  OF  WJRBKA. 
(S.  F.  76.)* 

(Supreme  Ooort  of  California.   Dec  18,  1896.) 

FOKMBB  DeCIBION  — ISSUBS  IKTOLVED  —  ObBTRDO- 
nOH  OF  WATBB  CODRaB— IlTJtmCTIOK— Eqdity— 
IHSTHOCTIOKS— WaITBR  OF  FlBOIlTGa. 

1.  Where  a  landowner  recorered  dama^fea 
from  a  city  in  an  action  wherein  the  complaint 
alleged  that  defendant  created  a  nuiBance  hj 
obstrnctliiK  a  natural  water  coarse  which  ran 
across  piaintilT's  lot,  on  which  there  was  a 
bnildi&c;,  and  the  answer  denied  the  existence 
of  the  water  couree,  the  creating  of  a  ouiaance, 
and  that  plaintiff  was  damaged,  and  thereafter 
plaintiff  again  sned  for  damages  to  the  same 
property  from  a  continnaace  of  the  same  ob- 
stractioa.  which  caused  the  building  on  plain- 
tiff's lot  to  settle  and  the  walls  to  crack,  and 
rendered  it  untenantable,  defendant  was  not  pre- 
cluded by  the  Judgment  in  the  former  suit  from 
showing  that  the  injuries  complained  of  in  the 
latter  were  due  to  defects  in  the  construction 
of  plaintiff's  bdilding,  or  to  Its  situation  on 
marshy  ground,  and  not  to  the  obstruction  of  the 
water  course. 

2.  In  an  action  a  lot  owner  to  restrain  a 
city  from  maintaining  street  improvements 
which  obstructed  a  stream,  and  set  water  back 
on  his  land,  where  it  appeared  that  plainUff  re* 
fused  defendant's  offer  to  flow  the  water  from 
his  premises  by  connecting  with  a  sewer,  in- 
junction was  properly  denied. 

H.  A  judgment  In  equity  will  not  be  reversed 
because  of  erroneous  instructionB  to  the  jury. 

4.  In  an  equitable  action,  a  motion  by  plain- 
tiff to  disregard  the  Terdict  and  render  find- 
ings and  decision  for  blm  is  not  a  request  for 
exprt-ss  findings,  ftnd  hence  does  not  show  that 
express  findings  were  not  waived. 

5-  A  judgment  in  equity  will  not  be  re- 
versed because  the  court  failed  to  make  express 
findings,  where  it  does  not  affirmatively  appear 
tbat  sucb  ' findings  were  not  waived. 

Department  2.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  Charles  Rlchardeon  against  tbe 
city  of  Bureka  for  damages  resulting  from  tbe 
maintenance  of  a  nuisance,  and  for  an  injunc- 
tion. Judgment  for  defendant,  and  pigint^ff 
appeals.  Affirmed. 

3.  W.  Turner,  tor  appellant.  J.  N.  OUlett 
and  A.  J.  Monroe,  for  respondent. 

PBB  CURIAM.  TblB  action,  begun  Janu- 
ary 6,  1894,  la  a  aequd  of  tbe  case  between 
tbe  ume  parties  reported  In  96  Cal.  448,  31 
Pac  45S.  In  tbat  case  Rlcnardson  obtained 
8  JndgtDMit,  trbicb  was  affirmed  In  tbls 
court,  for  damages  accruing  to  him  by  rea^ 
son  of  a  nuisance  consisting  In  tbe  obstruc- 
tion of  a  natural  water  course  on  his  land, 
and  caused  by  certain  street  Improvements 
made  mider  tbe  direction  <jt  def«idant  In 
tUs  action  plaintiff  seeks  to  recover  for  dam- 
age caused  by  tbe  allied  continued  main- 
tenance of  the  same  nuisance,  and  an  Injunc- 
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tlon  to  restrain  the  further  continuance 
thereof.  We  are  informed  by  tbe  present 
record  that  In  tbe  sold  former  action  it  was 
alleged  by.plalntUI,  among  other  things,  tbat 
be  was  tbe  owner  of  a  lot  of  land  situated 
at  tbe  comer  of  Fourth  and  B  streets,  in  tbe 
tiUy  of  Bnreka,  and  of  certain  buildings 
thereon;  tbat  a  natural  waterway  ran  across 
said  lot;  by  which  a  great  quantity  of  sur- 
face water  was  collected,  and  Chat  such  wa- 
ter escaped  througb  a  culvert  crossing  said 
Fourth  street  in  front  of  plaintiff's  property; 
tbat  in  grading  said  streets  adjacent  to 
plalntltTs  lot  tbe  defendant  moved  said  cul- 
vert, and  negligently  failed  to  replace  the 
same  with  any  means  for  tbe  escape  of  sucb 
water.  The  record  here  discloses  lurtner 
that  the  answer  in  that  case  denied  the  ex- 
istence of  said  natural  waterway,  "denied 
the  creating  of  any  nuisance,  and  denied  any 
damage  resulting  therefrom,"  and  that  Judg- 
ment on  the  verdict  of  a  Jury  was  entered 
for  pUlnttff  therein,  August  28.  1880,  for 
$1,000  damages.  Nothing  more  appears  of 
the  material  issues  made  and  determined 
thwe.  The  complaint  in  tbe  present  action 
repeated  substantially  tbe  allegations  above 
mentioned  of  the  former  complaint;  stated 
-also  tbat  as  a  consequence  of  said  nuisance 
the  water  was,  for  two  years  next  before  the 
commencement  of  this  suit,  confined  upon 
plalntiCE'B  land,  and  under  the  buildings 
thereon,  rendering  the  same  uninhabitable, 
and  causing  various  injuries  thereto,  such 
as  the  settling  of  the  foundations,  the  crack- 
ing of  the  walls,  etc.,  as  well  as  preventing 
any  Income  to  plaintiff  from  the  rents  there- 
of; that  the  nuisance  was  continuing, 
threatening  irreparable  injury,  etc.  Issue 
was  Joined  upon  these  averments.  Tbe  case 
was  tried  by  a  Jury,  and  tbe  Judgment  roll 
in  tbe  first  action  was  placed  in  evidence  by 
plaintiff,  together  with  the  testimony  of  sev- 
eral witnesses  concerning  the  alleged  inju- 
ries. Such  testimony  related  almost  entire- 
ly to  a  large  building  on  the  lowest  part  of 
plaintiffs  lot,  at  the  comer  of  said  streetSr 
and  there  was  no  dispute  that  water  stood 
under  such  building  to  the  depth  of  16  Inch- 
es and  more.  On  the  part  of  defendant 
there  was  evidence  tending  to  prove  that  tbe 
building  was  constructed  en  marshy  and! 
boggy  land,  and  would  have  settled  of  Ita 
own  w^ht;  that,  by  reason  of  embank- 
ments and  drains  made  In  said  natural  wa- 
ter course,  no  water  has  descended  therein 
to  plaintiff's  property  since  the  time  of  the 
trial  of  the  first  action,  August  2S,  1890,  ex- 
cept such  as  collected  from  tbe  half  bloclr 
Including  his  lot;  that  the  foundation  of  his 
building  is  so  constructed  as  to  form  a  wa- 
ter-tight bulkhead,  rendering  tbe  escape  of 
water  therefrom  Impossible  without  cutting 
an  orifice  through  such  foundation;  that  In 
December,  1892,  the  dty  constructed  a  sewer 
in  said  Fourth  street  for  the  purpose  of 
draining  plaintiff's  lot,  and  that,  upon  in- 
quiry being  made  to  blm  as  to  where  coft- 
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nectioD  shtrald  be  made  with  bis  premises, 
be  sa!d  "be  wouldn't  recognize  that  sewer  at 
ail,  and  dfdnt  want  to  connect";  that  abont 
a  year  later  thn  ctty  attempted  to  con- 
nect sach  sewer  witii  the  pond  under  plain- 
tilTB  building  by  making  an  aperture 
through  the  foundation,  wben  he  forbade  the 
work,  and  said  be  would  not  have  the  foun- 
dation cut  Into,  and  that  such  sewer,  If  n 
connected,  would  drain  his  lot  dry.  Plain- 
tllTs  alleged  reaaon  for  refusing  a  cMinee- 
tlon  with  the  new  sewer  was  that  the  same 
was  not  as  low  as  the  former  culvert.  There 
was  no  evMenee  that  any  substantial  Injury 
to  his  property  could  result  from  such  con- 
.nectlon.  No  special  Issues  were  submitted 
to  the  Jury,  and  a  gtmeral  verdict  was  re- 
turned for  the  defendanrt  PlaiutlfT  then 
movud  the  court  to  "make  and  reDd»  Its 
Endings  and  decision  In  favor  of  the  platn- 
tHT;  the  verdict  of  the  Jury  being  contrary 
A)  the  evidence,  and  contrary  to  the  Instrno- 
rfHons  of  the  court"  The  motion  was  denied, 
^d  Judgment  was  eotored  that  plaintiff  take 
nodilng. 

1.  The  former  judgment  establishes  that 
--  a  natural  water  course  existed  on  plaintiff's 

premises,  and  that  defendant  obstructed  the 
same  to  the  nuisance  of  plaintiff;  but,  so  far 
AS  can  be  discerned  from  the  record  here,  It 
was  not  then  determined  that  any  Injury 
was  or  would  be  caused  thereby  to  plain- 
tiff's buildings,  or  the  rental  value  of  his 
premises,  and  it  is  only  by  inference  that 
we  can  conclude  from  that  judgment  that 
'  the  water  was  dammed  on  his  land  at  all. 
For  anything  appearing,  the  injury  there 
may  have  arisen  from  giving  the  flowing 
^uter  a  new  direction,— cutting  away  plaia- 
tiff's  land,  or  carrying  off  his  buildings.  Ap- 
plication of  the  doctrine  of  res  judicata  can- 
not be  made  by  Inference  or  surmise  upon 
■  the  rffect  of  a  judgment.  Code  Civ.  Proc.  I 
1-911;  Llllis  T.  Ditch  Co.,  95  CaL  553,  80 
.Pac.  1108.  Suppose  plaintiff  had  sued  the 
>city  for  damage  arising  from  the  destruction 
of  his  building;  it  would  be  preposterous 
to  say  that  the  defendant  could  not  prove 
that  it  was  destroyed  by  fire,  if  such  was  the 
fact,  merely  because  he  had  established  In  a 
former  action  the  creation  by  the  city  of  a 
nuisance  which  might  hare  destroyed  tlie 
iJuUdlng  by  the  agency  of  water.  So  we 
Ihink  it  was  open  to  defendant  to  show  that 
the  injuries  complained  of  in  this  case  were 
the  result  of  defects  In  the  construction  of 
the  building,  or  of  its  situation,  uninfluenced 
by  the  nuisance  created  by  defendant,  and 
.the  decision  founded  on  evidence  tending  to 
Trove  those  facts  cannot  be  disturbed  as  be- 
ing in  conflict  with  the  prior  adjudication. 

2.  It  is  claimed,  however,  that  the  nuisance 
found  by  the  verdict  of  August  28,  1890,  be- 
ing shown  yet  to  exisf,  tne  plaintiff  was  en- 
titled to  an  Injunction  against  tts  coutinn- 
Ance.  But  admttting  that  the  water  course 
was  still  obstructed,  by  reason  of  defend- 
ant's acts  and  omissions,  yet  the  evidence 


tended  sttongjy  to  show  tbat  the  city  bad 
endeavored  In  a  proper  manner  to  redress 
the  Injury,  and  that  Its  efforts  were  thwart- 
ed 1^  the  conduct  of  plaintiff.  Injuetloiis 
issue  to  preveot  wroogs  otberwtee  Irreme- 
diable. Here  the  remedy  aeens  to  have  tieen 
plain,  speedy,  adequate,  and  proffered  to 
plaintiff,  and  no  sufflclent  reason  appears 
why  he  did  not  accept  it.  Under  such  cir- 
cumstaacea  an  Injunction  Is  rlgbUy  refused- 

3.  The  case  wsa  in  equity.  SuIUvan  v. 
Boyer,  72  CaL  248,  13  Pac.  655.  The  vct- 
dict  of  the  jury  was  merely  advisory  to  the 
court,  and  if  the  instmctiona  giv«i  to  tbe 
jury  were  erroneous  In  any  partkmlar,  as  ap- 
pellant Insists  tbey  were,  euch  «Tor  Is  not 
ground  for  reversing  the  judgniCTt.  Tlie 
correctness  of  tbe  decision  of  the  coort,  and 
not  tbe  propositions  of  law  it  I^d  down  for 
the  guidance  of  the  jnry,  Is  the  question  for 
determination  in  such  instances.  SebnMer 
V.  Brown,  66  CaL  205,  24  Pac  715;  SoUlvan 
T.  Royer,  eupra;  Bweetsor  r.  DobMna,  es 
CaL  529,  4  Pac.  640.  Compare  Lamb  t. 
Harbaugb,  105  CaL  692.  89  Pac.  50. 

4.  Express  findings  by  the  court,  however, 
were  necessary,  unless  they  were  waived. 
Brandt  v.  Wheaton,  52  CaL  430;  HcLan^ 
Un  V.  Del  Re,  64  CaL  472,  2  Pac.  214.  But 
absence  of  such  fludlngs  In  the  record  fa  not 
a  fatal  defect,  unless  It  afllrmatively  ap- 
pears that  they  were  not  waived.  Campbell 
V.  Cobum,  77  CaL  36, 18  Pac.  880.  We  think 
there  is  no  such  affirmative  showing  here. 
The  plaintiff  moved  the  court  to  disr^ard 
the  verdict,  and  render  its  findings  and  dp- 
delon  In  favor  of  the  ptalntlfl.  Tills  was 
not  a  request  for  findings  generally,  but  for 
findings  of  specified  Import,  vbL  In  favor  of 
plaintiff,  and  was  not  sndi  a  motion  as  coun- 
sel was  authorised  to  mak&  Edgar  v.  Ste- 
venson, 70  Cal.  286,  11  Pac.  704,  and  cases 
cited.  Non  constat  that  there  was  not  a 
waiver  of  findings  differing  from  those  asked 
tot,   Tbe  Judgment  and  order  are  affirmed. 


MEHSRIN  T.  8AT7NDSIRS.  CenstaUe,  et  aL 

(L.  A.  9.) 

(Supreme  Court  of  Gallfomia.   Dec.  17,  1BB5.1 

ColTSTABLS  —  LiUlLITT  TOa  PSOOBaM  OT  PsOP- 

■wrr  Souk, 
Where  a  constable  sells  pnpert;  omder 
execution,  issues  his  certificate  ox  pnrchase,  and 
fail3  to  collect  a  portion  of  the  price,  he  and  his 
sareties  are  liable  for  the  eatlfe  smont  for 
wlikh  the  property  was  sold. 

Department  1.  Appeal  from  sup»lor  court. 
Santa  Barliara  county;  W.  B.  Oope,  Judce. 

Action  by  Mark  Meberln,  assignee  In  Insol- 
vency  of  the  California  Steamahlp  Company, 
against  J.  N.  Saunders,  constable,  and  W.  H. 
Bcbuylo-  and  F.  O.  Flak,  sureties  on  Us  oS- 
clal  bond.  From  a  judgment  fer  plaintiff, 
and  from  an  order  denying  tbelr  ntotlon  fer 
a  new  trial,  defendants  aiqieal.  Afllmed. 

W.  I.  Nichols,  for  appellants.  Grant  Jadl- 
son  and  MlfA.  Mullany,  fbr  raqKmdrat. 
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OAKOUTTS:.  J.  Tbb  Is  an  actl(m  by  the 
■asBignee  of  the  OaUtbrnla  Steamship  Com- 
vany,  an  insotrent  eorporatloii,  against  de- 
fendant Saunders,  as  ecnutaUe  of  Judicial 
township  No.  6,  of  Santa  Barbara  county, 
and  the  snretlea  upon  Us  official  bond.  De- 
fendants affiptfaled  from  a  Judgment  rendered 
against  them*  and  also  from  an  order  denying 
their  motikn  tut  a  new  triaL  Saundera,  as 
nonstable,  held  certain  eKOCVtlons  running 
«caiBBt  the  CaUfomla  BteamsMp  Ocnnpaiiy, 
prior  to  iasolTency  iffoeeedlngs.  One  of  these 
«xecatloB8  he  levied  upon  Its  real  estate,  aad 
praoeeded  to  kU  the  same.  At  the  sale  one 
Ambrose  bid  lUMXlO  for  the  property,  and  tt 
was  knocked  dovn  to  hln  as  ^  highest  bid- 
4er.  Thereopon,  in  payment  of  the  purchase 
fftiat,  he  c&re  the  onmtable  I8B5  In  mcmey 
and  his  perwmal  check  for  the  balance, 
Amonatlng  to  $9445.  Ambroae  was  well 
known  to  the  officer,  aad  of  sonnd  Anandal 
fltandlng.  The  constable  tamed  to  him  a  em- 
tlfleate  ef  sale  In  proper  form,  and  eatlsfled 
the  flisecalJons,  ioduding  aocndng  oosta,  wtth 
tttt  mon^  received.  At  this  stage  oi  the 
proceedings  Ambrose  Bbopsfei  payment  npon 
the  check,  and  the  mtmey  tber^or  has  never 
«ome  into  the  hands  of  the  constable.  This 
action  Is  brought  to  recover  from  the  con- 
stable the  amomit  of  the  ^leck,  m  m«mi^ 
In  tale  hands  received  at  the  sale. 

Thors  are  a  great  many  matters  set  out  In 
the  answer  wUcb  are  purely  surplneage,  and 
no  defrase  to  the  aUegatlons  of  the  com- 
plaint Th6  only  statement  found  therein 
wbleh  would  seem  to  poeeesa  the  eemUanee 
of  a  defense  to  the  action  Is  the  allegation 
that  the  defendant  constable  executed  the 
certificate  of  purchase  aet  out  In  the  eom- 
plaiut  "without  eouBldoatlan,  and  through 
mlaapprehenskm,  mistake,  snrprise,  and  w 
«n8able  ne^ec^;  but  we  find  nothing  In  the 
evidence  to  smtiiort  this  allegation,  eonoed- 
Ing  such  an  Issue  to  be  a  material  one.  Un- 
der the  evidoice,  we  are  bound  to  birid  that 
the  entire  fU^OM)  was  received  by  Sannden, 
the  eonstabla  It  Is  settled  law  OuA  a  sher- 
iff cannot  Impeach  his  return  as  to  the 
amount  of  movey  received  bj  him  at  execu- 
tion sale,  and,  certainly,  this  could  not  be 
done  as  to  the  Judgment  debtor.  Harvey 
Foster,  04  OaL  296,  80  Fac.  S19.  But.  con- 
ceding that  the  certificate  of  porcbaae  here 
iBsned  la  not  the  eQulvatent  of  the  sharilf  a 
return,  and  that  there  Is  no  paper  In  this  reo- 
ord  such  equivalent,  stlU  the  evidence  as  to 
the  cbaractor  of  the  transaction  Is  Indlspufr- 
able,  and  the  constables  own  words  his 
UablUty  Is  fixed.  He  says:  *^  did  collect  In 
coin  from  Ambroee  9860.  The  reason  I  did 
not  effect  the  balance  of  that  flO,000  from 
him  was  because  Mr.  Ambrose  didnt  have 
the  mon^r  ytth  him,  and  I  supposed  the 
check  was  good.  Knowing  he  was  good,  I 
took  It  in  lieu  of  that  much  money,  and  gave 
bim  the  oertlflcato  of  sale  for  that  910.00^ 
and  acknowledged  receipt  of  the  flO,00(>  In 
that  certlflcato  of  sale.  I  never  tried  to  col- 
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lect  that  money  from  Donahoe,  Kelly  &  Co. 
I  have  not,  up  to  this  time,  demanded  of 
Ambrose  to  pay  that  check,  in  money.  I  gave 
him  the  certificate  of  sale  because  I  sup- 
posed that  I  bad  received  the  money,  count- 
ing the  check.  I  suppoee— well.  I  knew  be 
was  good  for  It,  and  I  put  It  in  as  that  much 
money,  supposing  It  would  be  paid."  Tbls 
principle  of  law,  as  to  the  concluslvoieas  of 
the  sheriff's  return  as  against  him,  equally 
appllee  where  he  atten^te  to  show  that  he 
received  notes  or  other  property  In  lieu  of 
money  In  satlsftictton  of  the  Judgment  or 
execiuloa.  Harper  v.  Fox,  7  Watts  &  8. 142; 
Pitch's  Appeal,  10  Pa.  St  481.  Reduced  to 
its  simplest  form,  the  case  Is  this:  The  con* 
etable  scdd  the  pn^erty  for  a  certain  sum, 
Issued  Us  certlflcato  of  puiehase,  and  failed 
to  collect  a  poitlon  of  the  purcbase  price; 
Upon  such  a  state  of  factSp  he  Is  clearly  Ua- 
Ue  Dor  Ibe  entire  amount  He  cannot  be  al- 
lowed to  say,  "I  never  collected  the  money 
from  the  purchase,  or  I  took  his  (dieck  for 
the  pnrcbsse  price,  thinking  it  waa  as  good 
as  the  m<mey,  or  he  beguiled  me  Into  giving 
a  certtdcate  of  purchase,  and  then  refused  to 
pay  the  amount  he  owed  me  npon  the  pur- 
chase, and,  conacQuently,  I  am  not  liable." 
While  ttae  parchssor,  Ambrose,  was  upon  the 
witness  stand.  In  answer  to  a  Question  of 
counsel  as  to  why  be  did  not  pay  the  bal- 
ance of  the  purchase  price  of  the  property, 
he  said,  In  effect  that  as  between  him  and 
the  California  Steamship  Company,  It  was 
nevCT  lutraded  to  be  paid;  that  be  was  act- 
ing toe  the  corporation  In  making  the  bid, 
and  cmly  Intended  to  advance  sufllclent  mon- 
ey  to  pay  off  the  ezecutkms  held  br  the  con- 
stable. This  evidence  came  In  undw  objec- 
tion tlmt  It  was  outside  of  Oie  Issues  nutde, 
and  such  is  probably  the  fact;  but  If  de- 
foklanto  In  the  first  instence,  19^  their  an- 
swer, bad  made  an  Issue  in  line  with  such 
evidence,  or  had  asked  the  court  for  the  priv- 
ilege of  amending  their  answer  when  the 
evidence  was  given,  and  had  been  refused 
such  privilege  it  would  seem  tbe  result  of 
tbls  UtlgaUon  might  have  been  entirely  dif- 
ferent For  such  an  agreement  between 
:  Ambrose  and  the  corporation,  under  proper 
pleadings,  would  have  formed  a  material  as 
well  as  Interesting  branch  of  the  case. 

We  perceive  no  error  In  the  action  of  the 
court  In  correcting  the  unsubstantial  defects 
In  the  constable's  bond.  The  case  appears  to 
be  one  of  hardship  upon  the  defendant  con- 
stable, but  we  find  no  path  marked  out  In 
the  law  by  which  he  may  escape  the  serious 
resulte  to  blm  following  Ms  own  uegUgMice. 
Probably  ho  has  his  remedy  over  against 
Ambrose  for  the  balance  of  the  purchase 
price,  for  by  the  record  Ambrose  appears  to 
be  financially  responsible.  For  the  foregi^ 
lag  reasons  the  Judgment  and  <nder  are  af- 
firmed. 

We  cancnr:  HABRTSON,  J.;  TAN  FLIDIDT, 

J. 
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MAHONET  et  a1.  t.  SAN  FRANCISCO  & 

S.  M.  EY.  CO.   (No.  16»44.)^ 
(Bnpreme  Ooart  of  California.   Dec.  17,  1895.) 
Stbebt  Rail&oad  C0HP1.111E8 — Injcribs  to  Pbb- 

SONI  OS  TUACS— NBQLIQBtlCB  AND  CoSTBIBOTOBT 

Nboliobscb— QoESTioira  roK  JiJBT — AonoK  VMt 
Wbonofcl  Death— Btidehcb—Disoharqb  or 
JDBOR  DcRiNO  Trial— Waitbb  of  OatBoriosB 

— IHBTBUCTIOSS. 

1.  Wht-re  an  electric  street  car  mns 
■cainst  a  Tehlde  moring  in  the  aame  dlrectton, 
down  hilL  on  a  road  bordered  hj  a  ffnlch,  on  a 

foggy  night,  the  question  of  contributory  negli- 
gence is  for  the  jury,  though  there  was  saffi- 
.  cient  space  to  enable  the  persons  in  the  vehicle 
.to  keep  dear  of  the  tracs,  and  they  took  no 
pains  to  do  so. 

2.  In  an  action  by  widow  and  children  for 
death  of  their  hnsband  and  father,  it  is  error 
to  allow  plaintiffs  to  prove  that  the  children 
^re  without  menns. 

8.  In  an  action  a^ainat  a  street-railroad 
company  for  death  by  wrongful  act,  after  mnch 
eridence  was  taken,  a  Jaror  stated  to  the  Judge, 
In  the  presence  of  connael,  that  he  was  familiar 

.with  tne  country  in  which  the  accident  oc- 
curred, and  did  not  believe  the  statements  of 
three  of  platnttSs*  witnesses  in  regard  to  its  de- 

.Bcrlption.  Beld,  that  it  was  error  to  diaduuge 

,  the  juror  on  accoont  thereof. 

4.  After  much  evidence  was  taken,  a  juror 
was  improperly,  and  against  defendant's  ob- 

'iection.  discharged  by  the  court,  because  he 

.stated  that  he  did  not  believe  the  statements  of 
c«tain  witnesses,  and  defendant  afterwards 
consented  to  proceed  with  the  remaining  11 
jurors,  inatead  of  commencing  the  trial  anew. 
Bel4,  that  defendant  did  not  thereby  waive  his 
objection  to  the  discharge  of  the  juror. 

'       6.  The  jury  in  a  personal  injury  suit  hav- 

'  ing  returned  into  court  withont  agreement,  the 
conrt,  after  learning  that  they  stood  eight  to 
three,  stated  that,  in  case  of  disagreement,  all 
the  expense  would  fall  on  plaintiffs,  who,  he 
said,  were  not  well  off;  asked  if  he  should  not 
re-read  the  charge  to  the  three  who  coald  not 
agree;  and  stated  that  plaintUb  required  but 
nine  jurors;  and  Snally  sent  them  out  "to 
agree.  Twenty  minutes  later,  a  verdict  for 
plaintiffs  for  $10,000  was  returned.  Held,  that 
the  instruction  was  erroneous,  as  insistilng  that 
one  of  the  three  should  yield  to  the  eight 

Department  2.  Appeal  from  superior  court, 
city  and  couiit7  of  San  Francisco;  John 
-Hunt,  Jodga 

Action  by  Mary  Mahoney  and  others 
against  the  San  Francisco  &  San  Mateo 
Hallway  Company  to  recover  for  the  death 
of  the  hnsband  and  father  of  plaintiffs. 
From  a  Judgment  for  plaintiffs,  and  an  or- 
der denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Reversed. 

Henley  &  Costello,  for  appellant  Thorn- 
ton &  Merzbach  and  Garber,  Boalt  &  Bishop, 
and  T.  F.  Biley,  for  respondents. 

TEMPLE,  J.  TblB  action  was  brought  by 
the  widow  and  six  children  of  Florence  Ma- 
honey,  deceased,  to  recover  damages  for  his 
death,  which  they  allege  was  caused  by  the 
negligence  of  the  defendant  A  verdict  of 
$10,000  was  rendered,  and  this  appeal  is 
taken  by  the  defendant  from  the  Judgment, 
and  from  an  order  refusing  a  new  triaL 
'  The  defendant  was  engaged  in  operating 
ft  street  railway  on  which  cars  were  pro- 


pelled by  electricity,  by  the  overhead  or  trol- 
ley system.  The  accident  occurred  on  tbe 
Old  Mission  road  (a  public  highway),  with- 
in the  city  and  comity  of  San  Frandaco,  at 
abont  10  o'clock,  np<m  a  daiit  anfl  foggy 
night.  Deceased  and  three  eompaniona 
were  drlrli^  along  on  the  blgtiway,  and 
took  no  pains  to  keep  clear  of  the  trade, 
although  there  was  snfflcloit  space  to  ar- 
able them  to  do  so.  Tbe  driver  teatlfled  at 
the  trial:  "Tbe  rood  wa«  plenty  wide  Hien^ 
There  was  plenty  of  room  to  keep  away 
from  the  track.  I  kqtt  closer  to  tbe  track 
than  the  gnlch,  to  be  sure.  1  coaM  not  tell 
when  I  would  strike  a  bowlder  in  tlK  road. 
I  did  not  drive  far  enough  from  tbe  track 
to  clear  the  car.  My  intent  was  to  dear 
the  ditch  on  tbe  right-hand  side,  wiOMut 
reference  to  the  track.  I  did  not  aim  to 
keep  clear  of  the  track  at  alL  I  depended 
upon  the  lights  coming  along,  so  we  conld 
see  it  or  hear  something,  and  then  turn  out 
of  the  way.  I  Intended  to  rely  npon  bearing 
or  seeing.  I  did  not  stop  at  any  time  to 
look  or  listen,  for  the  reason  I  bad  people 
behind,  and  depended  npon  them.  Tbe  noise 
of  the  vehicle  and  of  tbe  wind  might  to 
some  extent  interfere  with  my  hearing  an 
approaching  car,  but  still  we  did  not  atop." 
The  road  at  that  point  vnis  descending  at 
the  rate  of  about  290  feet  to  the  mile  In  tbe 
direction  in  which  the  party  was  traveling. 
Defradant's  car  coming  up  behind  was  pro- 
ceeding by  gravitation  down  the  grade  at 
a  rate  variously  estimated  as  from  10  to  20 
miles  per  hour.  It  struck  the  wagon  in 
which  deceased  and  his  companions  were, 
killed  the  deceased,  and  very  seriously 
wounded  two  others. 

Appellant  contends  that  the  Judgment 
should  be  reversed,  because  it  was  not  shovni 
that  tbe  deceased  was  without  fault,  and 
because  tt  is  so  clear  from  the  evidence  that 
there  was  contributory  negligence  that  no 
other  rational  concluidon  can  be  drawn  from 
It  This  contention  cannot  be  maintained. 
The  defendant  had  no  exclusive  use  ot  any 
portion  of  the  highway.  Its  right  was  to  a 
use  in  common  with  the  public,  being  pe- 
ctUlar  only  so  far  as  Its  inability  to  move 
from  its  track  made  It  so.  Travelers  upon 
the  highway  had  a  right  to  presume  that  it 
would  use  its  franchise  In  view  of  the  tights 
of  others.  If  the  light,  of  the  car  was  liable 
to  go  out  because  tbe  trolley  frequently 
Jumps  tbe  wire,  other  lights  should  have 
been  employed;  and,  If  an  obstruction  can- 
not be  seen  by  its  light  In  time  to  stop  tbe 
car,  it  should  move  at  less  velocity.  Other 
travelers  should  use  reasonable  diligence  to 
avoid  obstructing  tbe  track,  apd  It  may 
be  that,  under  some  circumstances,  a  Jury 
would  be  Justified  in  finding  tt  negllgrat  for 
one  to  travel  along  the  track;  bat  it  certain- 
ly is  not  negligence  per  se.  and  I  see  noth- 
ing In  this  case  which  would  Justify  our  re 
versing  the  vea^ct;  on  ttie  contraty,  I  do 
not  see  how  the  Jury  could  have  found  other 


i  Behearing  deided,  and  nu>dified.    See  43  Pac.  QI8. 
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wise.  The  law  applicable  to  the  matter  U 
correctly  stated  In  Shea  t.  Railroad  Co^  44 
Cal.  414. 

There  was  no  error  In  giving  or  refusing 
Inatrtictlons  to  the  prejt^ce  of  i^pellant. 

Appellant  <^lmB  a  great  many  errors  of 
law  committed  by  the  court  at  the  trial. 
Most  of  them  seem  to  be  trivial.  It  was, 
however,  in  my  opinion,  clear  error  to  al- 
low plaintiffs  to  prove  that  the  children  of 
the  deceased  (plaintiffs  here)  bad  no  means 
of  their  own.  Such  testimony  could  have 
"been  offered  for  no  other  purpose  than  to 
create  prejudice,  and  should  have  been  ex- 
cluded. 

I  tblnk  the  court  also  erred  In  dischai^lng 
the  Juror  Cooper  from  the  panel.  Tlie  jury 
had  been  passed  upon*  sworn,  and  much 
evidence  had  been  takeo.  A  juror  then  stat- 
ed to  the  judge,  in  the  presence  of  counsti, 
that  he  was  familiar  with  the  country  in 
which  the  accident  occurred,  and  did  not 
believe  the  statements  of  three  of  plaintiff's 
witnesses  in  regard  to  their  description  of 
the  country.  If  the  juror  had  personal 
knowledge  of  facts  material  to  the  case,  it 
was  proper  for  him  to  announce  the  fact. 
He  should  then  have  been  awom  as  a  wit- 
ness, and  subjected  to  cross-examination, 
and  then  the  court  conld  have  exercised  Its 
discretion,  under  section  1883,  Code  Civ. 
Proc,  in  regard  to  discharging  the  jury. 
The  statement  that  he  did  not  believe  plain- 
tiff's witnesses  was  no  ground  for  dischar- 
ging him  from  the  panel.  Perhaps  all  the 
jurors  bad  already  made  up  their  minds  that 
they  did  or  did  not  believe  the  witnesses. 
They  ought  not  to  do  this  until  they  have 
heard  both  sides.  Bat  to  do  so  does  not  jus- 
tify the  court  In  discharging  the  jury.  If 
a  Juror  improperly  expresses  his  opinion,  it 
may  constitute  such  misconduct  as  will  ne- 
cessitate a  new  trial.  But  It  must  be  con- 
sidered In  a  formal  motion  for  a  new  trlaL 
If  a  juror  could  be  discharged  upon  such  a 
statement,  he  could  have  been  put  off  the 
panel  upon  proof  that  he  had  such  knowl- 
edge or  had  made  statements.  This  prac- 
tice would  open  the  door  to  great  abuses, 
as  each  party  might  conclude,  as  the  trial 
progressed,  that  a  juror  was  unfavorable. 
The  fitness  of  jurors  should  be  determined 
before  the  trial  begins. 

Defendant's  counsel  objected  to  the  dis- 
cbarge of  the  Juror,  and  took  their  excep- 
tion. The  record  then  discloses  that  under 
the  mUng  of  the  court,  and  after  argument, 
counsel  consented  to  proceed  with  the  re- 
maining 11.  It  Is  contended  that  this  was 
a  waiver  of  the  objection.  It  does  not  seem 
■so  to  me.  Counsel  did  not  consent  to  the 
discharge  of  Cooper.  They  Insisted  upon 
their  right  to  have  him  serve  as  a  Juror. 
But  after  be  had  been  discharged,  and  when 
the  question  was  whether  they  shonid  pro- 
ceed with  the  remaining  11  or  commence 
anew,  tbey  c(nu»nted  to  proceed.  The  ques- 
tion was  DDt  then  whether  Cooper  should 


be  excused  or  not,  for  that  had  already  been 
done.  The  ruling  wrongfully  forced  upon  them 
the  alternative  of  proceeding  with  the  11  <»■  of 
commencing  the  trial  anew.  Whkdi  course 
they  elected  to  pursue  bad  no  bearing  upon 
the  wrong  done.  In  neither  case  could  they 
regain  their  rights,  and  in  either  case  they 
would  retain  their  ueeptlon.  There  was 
therefore  no  speculating  on  the  result  of  the 
trial,  for,  if  a  new  panel  had  been  taken, 
they  could  stilt  insist  upon  their  exception. 

I  think,  too,  the  Judgment  must  be  reversed 
for  Irregularity  on  the  part  of  the  court  As 
appairs  from  affidavits  filed  on  the  motion  for 
a  new  trial,  after  the  jury  bad  been  out  for 
about  4^  hours,  tbey  were  brought  into  court, 
when  the  following  occurred:  "The  Foreman: 
I  think  it  Is  Impossible  for  the  Jury  to  agree. 
One  juno*  seems  to  be  a  Uttle  doubtful  about 
some  points  ct  law.  The  Court:  If  there  Is 
anything  that  I  can  give  you,  Instructions  as 
to  any  questlfHi  of  law,  to  help  you  to  arrive 
at  a  verdict,  I  will  be  pleased  to  give  them. 
If  the  juror  who  desires  to  ask  a  questl<m  will 
ask  it,  I  will  endeavor  to  answer  It.  A 
Juror:  For  my  part  I  do  not  require  any  more 
or  further  Information  In  regard  to  the  law, 
because  the  others  do  not  seem  to  agree  with 
me.  The  Court:  If  it  Is  about  the  testimony 
of  any  witness,  it  can  be  read  to  you.  A 
Juror:  No,  sir.  The  Court:  Is  there  any  dif- 
ference in  your  understanding,  of  the  instruc- 
tiais?  A  Juror:  That  Is  it  The  Court:  If 
there  is,  I  will  give  It  to  you  over  again.  A 
Juror:  It  don't  make  any  difference  about 
the  Instructions.  That  would  not  alter  the 
case.  The  Court  (to  the  foreman):  Mr.  Beat, 
without  telling  me  In  whose  favor  you  stand, 
whether  for  plaintiff  or  defendant,  bow  do  yoa 
stand  numerically,  six  to  six,  or  four  to  eight, 
or  how?  AJurcx*:  We  stand  eight  to  tbzee,  and 
It  has  been  so  since  we  went  Into  the  room. 
The  Court:  This  trial  is  a  very  expensive 
fme,  indeed,  for  both  parties,  particularly  to 
the  plaintiff,  who  Is  not  well  off,  I  believe; 
and,  if  you  disagree,  all  of  the  time  we  have 
epent  la  absdutely  lost,  and  the  plaintiff  has 
to  pay  all  of  the  fees  of  this  trial  and  ex- 
penses, and  go  at  it  again.  If  the  Jurors  -wbo 
cannot  agree  upon  a  verdict  differ  In  their  no- 
tions of  what  witoess  has  testified  to,  I  wtS 
be  most  pleased  to  help  you  out.  I  do  not 
want  to  try  the  case  again,  and  counsel  do 
not  want  to  try  it  again,  and  the  parties  do 
not  care  to  provide  expenses  again.  If  yon 
differ  as  to  wliat  yon  regard  as  the  resultofthe 
evidence,  as  to  what  yon  consider  the  proofs, 
then  I  cannot  give  yon  any  Instruction  on  the 
subject  I  want  to  yoa  If  that  la  the 
differmce  between  you.  A  Juror:  It  is  not 
a  matter  of  Inatmctions.  We  understand  It 
The  Court:  It  Is  a  matter  of  what  conclusions 
you  reach  from  the  evidence?  A  Juror:  Yes, 
sir.  The  Court:  O.  Three  of  your  number 
believe  a  certain  state  of  facts,  and  the  other 
eight  believe  another  state  of  facts?  A  Juror: 
Yes,  sir.  If  you  were  to  have  your  charge 
re-read,  or  rather  your  InstructlMis.  The 
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Oomt:  I  win  do  that,  or  if  yoa  «U1  teH  me 
the  partlcalar  point  of  law  troubUng  7011—  A 
Juror:  We  do  not  iindenitaiid  what  tbto  gen- 
tlenum  wanta  to  get  at  He  wanted  to  have 
your  charge  le-veod.  The  Oonrt:  Wtet  do 
tbe  other  two  ny  about  It?  A  Jxam:  Tbe 
other  two  perfectly  understand  the  evkJence, 
I  think.  The  Oonrt:  Tbe  phdntift  reanlree 
nine  men,  the  aame  as  if  be  had  twelve  on  the 
panel  If  it  la  poBslUe  for  one  of  ttaeae  Itaree 
to  anive  at  a  concluBiQD,  anything  I  can  do 
I  wlU  cheerfnBy  do.  There  were  ddaya  in 
this  case  which  make  the  csqwaiee  Quite 
heavy.  They  will  be  paid  to  70a  the  eame 
irtiether  70a  give  a  verdict  or  not  If  my  of 
these  gentlemen  who  entertain  these  viowe 
dealze  to  hear  me  giro  any  portion  of  that 
obargeand  any  InstractionB,  and  win  indicate 
abont  what  they  want  I  will  be  pleased  to 
do  it  X  do  not  want  to  read  them  aU  nn- 
leaa  you  want  to  hear  them  all.  They  are 
very  long,  bat  If  yon  will  let  me  know  mM» 
what  point—  Do  you  nnd€nrtand  the  last  in- 
struction, which  Just  beffve  dinner  yon  asked 
me  to  bare  toad  to  yooT  Jmem:  Tea,  air; 
we  undontood  that  A  Jmar;  I  tiiluk  this 
gentleman  wanted  to  know  whether  they 
had  any  right  upon  that  track  cr  not  I 
think  he  Is  doubtful  about  that  The  Conrt: 
I  have  told  yoa  that  the  street  la  a  public 
highway,  and  that  persona  have  the  rigitt  to 
be  iqmn  the  street  and  to  nee  the  street 
either  as  pedestrians  or  rldfaig.  They  bad  a 
light  to  be  i^on  the  hlgbw^.  in  law.  Me. 
Thornton:  dan  I  request  an  lastmetlon  upon 
that  pcdnt?  The  Oonrt:  Not  at  pramt  Mr. 
Oostdlo:  I  thtaik  that  It  la  a  point  for  tbe  Jury 
to  decide.  The  Court:  As  a  matter  of  law, 
they  bad  a  lawful  r^ht  to  be  upon  that  tal|^ 
way..  The  deceased  and  parties  In  tbm  w^on 
bad  a  lawful  right  to  be  upon  that  hlj^way. 
The  fact  that  tiwy  may  have  been  aebmUy 
driving  upon  ttae  milroad  track  wmdd  not 
make  than  tpespaaserB  unless  they  did  It  in 
view  of  imminent  danger,  becanae  the  public 
as  wea  as  the  railroad  company  have  an 
equal  rlj^t  to  the  use  <a  that  pnMlc  highway. 
It  Is  admitted  here  that  it  is  a  public  highw^, 
whlntt  means  a  street  or  place  ogea  to  the 
public  for  use  either  as  pedestrian  In  walk- 
ing or  vehicles  driving.  If  that  Is  the  ques- 
tion of  law  you  want  to  ask,  I  win  ssy  that 
they  did  have  tbe  to  be  there  driving. 
Is  there  any  other  question  of  law  that  yon 
woi^  lUce  to  ask  me?  Because  I  am  g<ring 
to  send  you  out  once  more,  and  give  yon  a 
chanoe  to  try  to  agree.  I  think  that,  when 
you  anireeiate  tbe  circumstanoes  and  situa- 
tion of  the  partlee,  you  will  make  one  more 
effoif  to  do  It  A  Juror:  Does  the  law  com- 
pel transportation  compames  to  maintain  a 
permanent  light  at  nig^it?  Tbe  Oourt:  In 
my  opinion,  It  is  the  duty  <jt  a  corporation 
using  a  public  street  or  highway  at  night  to 
provide  lights  sufficient  to  apprise  people  law- 
fully upon  the  highway  of  the  comli^  or  ap- 
proach of  a  car.  As  a  matter  of  law,  I  wIU 
state  to  yon  that  a  street-railway  car  company 


using  tbe  piri^  highway,  and  using  It  by 
mefat,  It  is  theb:  duty  to  provide  lights  suf- 
fldent  to  apprise  people  upon  that  hlgh"way~ 
traveUng  upon  that  hl^way-of  their  ap- 
proach. And  if.  without  any  fank  upon  the 
part  of  the  pereona  thus  traveUng.  without 
fault  mnn  their  part  db-ectly  cuoUUmUng  te 
toe  Injury,  Omv  are  Injured  In  eonseqwioe 
of  the  faUwre  of  ttie  ceavany  to  provide  lis;bt 
then  I  aay  that  sneh  a  party  la  mtitled  to 
recoTO.  Do  3^  imdetatand  tbat?  Jaron: 
Tea,  sir.  Ur.  Owbello:  We  except  to  that 
pwdoa,  of  yoor  lumaot'B  dmrge.  Tbe  Jvy 
then  again  retired,  and,  after  further  deliber- 
ation, returned  into  court  wlUi  a  verdict  Cor 
the  plaintiff  and  agaioBt  the  defendant,  as- 
sessing the  damages  at  910,000;" 

It  will  be  seen  that  after  finding  oat  flat 
the  Jury  stood  eight  to  three,  the  oonrt 
called  attentiim  to  tbe  fact  that  all  the  ex- 
pense would  fall  on  tike  j^tnHti,  who  was 
■ot  wen  off.  The  Judge  then  said:  "If  tbe 
Jurors  who  cannot  agree  npcsi  a  verdict  dif- 
fer," etc  Who  were  ttsae  junm?  Fm; 
evidently,  certain  Jurors  were  meaat  and  not 
all.  But  the  Judge  amde  this  matter  evident 
tor  when  a  Jam  aald:  "Wo  do  not  under- 
stand what  thla  centlenian  wanto  to  get  at 
He  wanted  to  have  your  charge  reread,"— 
tbe  oourt  aaked:  "What  do  tte  other  two  aay 
about  Itr  Why  did  be  not  aay  **tliB  other 
nine,"  for  they  were  as  much  fidUng  to  agree 
aa  the  two?  Bvldently.  It  must  bave  ap- 
peared to  the  Jury  that  the  conrt  was  insist- 
ing that  the  three,  or  one  of  them,  sbooki 
yield  to  the  eight  for  he  proceeds  to  say  that 
plaintiff  requires  nine  Jurors.  Hie  ody  had 
eight  it  seems;  for  why  did  he  say  pialntiS 
requires  nine?  Why  not  tbe  defendant,  w 
why  specify  eitlier  party?  He  finally  said: 
"I  am  going  to  SMid  yon  out  onoe  moM,  and 
give  yon  a  chance  to  try  to  agree.  I  think 
ItaatSrben  you  appreciate  the  drenmsCances 
and  situation  of  the  parties,  yon  will  make 
one  more  effort  to  do  It"  Tbe  affidavit  otaows 
that  tbe  Jury  then  retnmed  a  vwdlet  vt 
$10,000  for  pUdntlff  bi  l^nm  10  to  90  ndmrtsa. 

The  Judgment  and  order  are  reversed,  and 
tbe  pause  remanded. 

We  emenr;  HBNSHAW,  J.;  IfeTAB- 
liAND,  J. 


In  M  BAliAZZINA  et  aL  (L.  A.  8T.) 
(Bnprenw  Court  of  GaUfornia.  Dec.  18;  1B9S.} 
Iksolvbvct— PsTiTioir— AiATOi,TnMr  or 

PAKTMBBSHir. 

1.  It  is  enongh  that  a  petition  In  Inecdvatcr 
fairly  shows  that  petitioners  are  partneia:  a 

direct  allegation  thereof  is  not  neeessary  to  give 
JnrisdictioD. 

2.  One  is  an  Insolvent  toongfa  his  aasets  in 
valne  exceed  the  amount  of  his  Babilities,  when 
he  is  unable  to  pay  his  debts  as  th^  beowne  do» 
from  his  own  means. 

Department  1.  Appeal  from  suporlor  coort, 
Santa  Barbara  county;  W.  B.  Oopst  Judge 
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In  re  Sam.  Bamaazlna  and  aaother,  In- 
diTldoailr  and  as  copartners  uuder  the  flnn 
name  and  style  of  Ramazelna  Broa.,  as  In- 
solTent  debtors.  From  a  decree  declaring 
such  sartles  insolvent,  a  creditor  appeals. 
Affirmed. 

W.  L  Nichols  and  A.  Storice.  for  appel- 
lant Blade  A  Armstrong,  Cor  respondents, 

6AROUTTE3,  J.  This  Is  an  appeal  by  a 
creditor  from  an  order  of  the  superior  conrt 
adjudicating  the  abore-named  parties  Insol- 
TOit  debtors.  It  is  dalmed  that  the  court 
bad  no  jurisdiction  to  make  the  order, 
reason  of  tetal  defects  appearing  npon  the 
Cace  of  the  petition.  It  Is  first  insisted  that 
the  petition  does  not  show  that  petitioners 
are  partDers,  but  we  think  that  fact  suffl- 
cimtly  appears  when  the  entire  petition  is 
considered.  While  a  direct  allegation  to  that 
effect  wonld  hare  been  good  pleading,  yet  its 
absenoe  la  not  Jmisdiettonal,  it  the  fftct  ^r- 
ly  appears,  taking  the  petition  as  a  whole. 
Further  complaint  is  made  that  the  petition 
Is  ambiguous,  Ind^lnlte,  and  unintelligible. 
While  it  maj  well  be  said  to  be  somewhat 
erode  In  many  respects,  still  cmditlee  are  not 
fatal  to  jurisdiction,  and  bad  grammar  used 
by  a  Reader  does  not  Tttlate  a  irieadlng.  It 
Is  also  Insisted  that  the  copartnership  of 
Ramas^na  Bras,  was  not  Insolvent  at  fb» 
time  of  Oe  Uling  of  said  petition,  as  shown 
bj  a  ennparison  of  Ite  assets  and  liabilities 
appearing  therein.  While  It  does  appear 
therefrom  that  the  valnatkm  of  the  partner^ 
ahlp  assets  exceeds  considerably  the  llablll- 
tiea  of  the  partnership,  yet  the  pettti(m  fur- 
ther discloses  that  the  partners  Individually 
are  hopelessly  InscAvent  the  petitioners  far- 
ther allege,  directly,  that  they  are  fauolrent, 
and  the  mere  fact  that  the  assets  In  value 
exceed  their  Ilahittties  does  not  prove  .sol- 
vency. Bach  tect  might  exist,  and  often  does 
exist,  and  still  a  debtor  be  entirely  insolvrait 
within  the  purview  of  the  Inscdvent  act  A 
debtor,  when  he  la  luable  to  pay  his  detrts 
from  his  own  means  as  0iey  became  due,  Is 
insolvent  Wa«hbnm  v.  Hantlngt(»i,  78  CaL 
cvT3,  21  Pac.  SOB;  Bacry  v.  Lobree,  Si  OaL 
41,  23  Pac  1068.  Hie  order  appealed  from 
Is  affirmed. 


We  cwicar.  HABBIBON,  J.;  VAN  FLBBIT, 


I. 


In  fe  CLOS'  BSTATB.  Oi.  A.  82.) 
(Sapreme  Goort  of  Oalifoniia.  Dec.  18,  1886.) 

AXXlOUXTINe  BTT  ElZBOUTBIX— BXPBns  or  BSPAISS 

— AuowANcs  or  Cuint— CosMTioir 
Pbboboixt. 

1.  An  executrix  of  an  Cfltate,  part  of  the 
bnlldingB  on  which  bad  been  used  for  reara  as 
rtabtes,  OD  eomplaint  as  to  their  anaafe  condi- 
rion,  consulted  architects  in  regard  to  repair- 
ing  the  same,  bat  was  informed  that  since  the 
huiMintrs  were  within  the  fire  limits  of  a  city, 
tn  ordinance  required  fireproof  roofs  and  walla, 
it  mppeani  tiiat  the  pmnrisgs  were  ptsctloyiy 


nntenantaUe.  because  ci  the  condition  of  the 
stables.  Ilda,  that  the  erection  of  new  huild- 
infTs  at  a  reasonable  cost  on  the  site  of  the  old 
for  the  same  purposes,  and  in  compliance  with 
the  ordinance,  were  ^i-epairs,"  within  Code  Civ. 
Proc.  $  1452;  reaairing  executors  to  "keep  in 
good,  tenaatable  repair  all  bouaea,  buildings, 
and  fixtureH"  on  the  estate,  so  that  the  execu- 
trix was  entitled  to  credit  for  the  expense  there- 
of on  her  aocountiDg. 

2.  The  right  of  an  executrix  to  credits  for 
expenses  incurred  in  administering  the  trust 
■honid  be  determmed  on  equitable  principles. 

3.  An  executrix  need  net  ahow,  as  a  con- 
dition precedent  to  the  aUowaace  of  a  elaim  for 
the  expense  of  repairs  on  the  estate,  that  the 
repairs  were  ordered  hr  the  probate  court, 
where  the  expense  was  Tessoasble^  and  tar  tiw 
benefit  of  the  estate. 

Department  1.  Appeal  from  superior  conrtt 
Los  Angeles  county;  W.  H.  Claxfc,  Judge. 

Accounting  by  Mrs.  BscaUler,  as  executrix 
of  the  estate  of  Pierre  Olos,  deeessed.  From 
an  order  disallowing  a  dsim  for  repairing  build- 
ings on  the  estate,  the  execotrtx  appeals.  Be- 
Toned. 

HcKeeby  ft  ApptH  and  7.  Bronssenn,  fibr 
appelbmt  QUo.  D.  Blake,  for  respondents. 

TAN  FI^ST,  J.  Among  the  items  of  tts 
account  filed  by  the  executrix  of  the  estate 
were  Uiese: 

By  papnent  to  Prank  J.  Oapftan  for 
architectural  aerricea,  general  con- 
tract, brickwork,  plnmbing,  etc.» 
for  repairing  and  rebuilding  star 
bles  at  No.  24  Aliso  street  92.811  74 

By  services  of  said  Gapitan  for  pre- 
paring plans  for  said  boiiding. . . .      130  58 

Upon  the  settlement  of  the  account  the  court 
bdow  rejected  and  disallowed  these  Items,  up- 
on the  ground,  as  stated  la  the  bill  of  excei>- 
tlons,  "that  the  said  items  were  not  a  proper 
charge  of  the  said  executrix  against  the  said 
estate";  and  the  only  questicni  involved  in  the 
appeal  whlcb  is  taken  by  the  executrix  Is  the 
propriety  ct  the  action  of  the  court  In  that  re- 
gard. The  evidence  in  support  of  the  rejected 
items  was  wholly  mMontrovertad,  and  was,  In 
substance,  this: 

The  exeeotrfac  testified:  "The  estate  Is  the 
owner  of  an  undivided  one-balf  of  certain 
[uemlses,  situate  st  Nosl  24  and  26  AUso  street 
I  am  the  owner  of  the  other  undivided  one-balf 
in  my  own  ri^it  At  the  time  of  the  death  of 
Pierre  Clos,  and  long  prior  thereto,  on  a  part 
of  the  premises,  to  wit  the  yard  Immediately 
back  of  the  front  of  the  said  building,  which 
front  part  Is  used  as  a  lodging  house  and  s^ 
loon  and  restaurant,  there  were  seme  stmc* 
tnres  used  as  stnhles,  wbldi  had  been  built  a 
great  many  years  before  the  death  of  Pierre 
Ckm,  my  tmband;  and  the  structures  were  <^d 
and  decayed,  and  had  been  repaired  from  thne 
to  time.  Hie  atnlls  for  horses  and  the  sheds 
for  oarrtages  had  no  flooring.  The  roofs  were 
of  poor  material.  There  were  no  bdck  walls 
Inclosing  the  stable,  and  there  was  an  adobe 
wall  on  the  east  side,  wUcfa  had  been  boBt 
there  for  years,  and  bad  been  broken  down, 
and  was  nearly  tumbling  over.  The  stables 
were  Inclosed  by  an  adobe  wall,  asd  partly  by 
a  picket  foxe.  The  ptaket  tmcm  WM  «U  and 


Digitized  by 


Google 


972 


FAOETIG  BBPOBTBB,  VoL  42, 


(€■1 


i-otten,  and  tbe  adobe  wall  had  been  poztly 
torn  down  b7  tlie  water  vblcb  bad  oecnmn- 
lated  in  tbe  yard,  and  forced  ItscU  Into  tbe 
premises  of  tlie  occupants  at  tbe  ■nrroandlng 
proper^.  Tbere  ivas  no  sewage  on  tbe 
premises,  and  when  It  rained  the  water  ac- 
cumulated there  and  rendered  tbe  place  Tery 
muddy,  and  almost  unfit  tar  tbe  occupation  of 
tbe  premises  as  a  staUe.  Tbe  mofs  over  the 
stalls  were  In  sncb  condition  that  whenever  It 
rained  tbe  iKoses  would  get  wet,  and  tbe  stalls 
roidared  onfit  few  occupation.  From  time  to 
time  there  were  a  great  many  complaints  made 
to  me  by  the  ndgbbors,  and  tbe  authorities  of 
tbe  city  of  Los  Angeles  also  made  complaint  to 
me  that  the  premises  were  a  nuisance,  and 
that  they  bad  to  be  repaired,  or  the  stables 
abandoned  and  removed.  The  stench  was  of 
sncb  character  that  It  made  all  the  neighbors 
eomplain,  and  was  almost  nnbeftrable.  I  bad 
been  paying  conaldetable  money  tax  repairing 
the  premises  frran  time  to  tbne,  but  every  year 
they  had  to  be  repaired  oyer  and  over  again, 
and  my  tenants  who  occupied  tbe  lodging 
house  and  the  saloon  Immedlatdy  above  and  In 
front  of  the  stables  tbreatoied  to  leave  tbe 
place  unless  I  repaired  It  In  sncb  a  way  that 
the  water  would  have  an  outlet,  and  tiie  sta- 
bles were  fixed  In  snch  a  comntlcMi  that  tbey 
would  keep  perfectly  free  and  clean  from  on- 
bearable  naells  or  odors.  Mr.  Yaldez,  who 
was  then  occupying  the  premises  for  stables, 
complained  to  me  from  time  to  tim^  and  final- 
ly, in  1890,  during  tbe  rainy  season,  he  notified 
me  ttiat  he  would  leave  tbe  premises  unless  I 
r^iaired  them.  I  consulted  a  number  of  archi- 
tects and  builders,  who  gave  me  estimates  In 
reference  to  the  cost  and  expense  of  repairing 
the  stables,  and  Mr.  Oapltan  gave  me  tbe  low- 
est bid.  I  wanted  stanply  to  r^ir  tbe  stables 
with  lumber,  and  to  put  tm  sbin^e  roofs;  but 
that  part  of  tbe  city  where  tbe  stables  are  rit- 
oated  was  Included  within  the  exterior  limits 
fixed  by  the  fire  ordinance  of  the  city  of  Los 
Angeles,  and  by  that  ordhuuice  I  could  not 
pot  up  a  firame  building  or  frame  structure, 
or  any  repairs  built  of  lumber,  without  tbe 
permission  of  the  city  authorities,  and  they  ab- 
solutely refused  to  allow  me  to  make  the  re- 
pairs In  any  other  manner  than  as  I  repaired 
tbem.  I  was  required  to  build  fire  walls,  and 
to  put  on  fireproof  roofs  over  the  stables.  The 
stalls  had  to  be  bnllt  over  again,  as  well  as 
flooring  put  into  them,  so  that  they  could  be 
kept  clean  and  free  from  odors  or  bad  smells, 
Tbe  carriage  repository  bad  also  to  be  rebuilt, 
and  that  was  built  of  metal  and  Iron,  as  well  as 
tbe  bay  barn.  The  whole  work  was  done  well 
and  skillftilly,  and  was  cheap  at  the  price  I 
paid.  'Hie  two  Items,  to  wit,  the  sums  of 
$2,611.74  and  of  flW.53.  appearing  In  my  ac- 
count as  having  been  paid  to  Mr.  Capltan.  were 
paid  for  one-half  tbe  work  done  in  refalring 
and  crastructhig  tbe  stables;  tbe  total  sum  be- 
ing $5,484^;  tbe  other  half  being  paid  by 
me.  Tb»  work  I  considered  absolutely  neces- 
sary so  88  to  keep  up  tbe  premises  as  a  stable. 
Tbe  front  part  of  tbe  lot  is  only  about  thirty- 


eight  feet,  and  this  space  Is  takoi  op  with  an 
entrance  to  tbe  back  yard  of  the  lot,  which  b 
used  as  a  stable,  and  a  small  portion  as  an  en- 
trance to  the  saloon,  which  is  bollt  mnning 
Into  the  lot  from  tbe  front  of  tbe  I^Udlng.  so 
that  the  tot  Is  very  wide  at  the  rear,  wtth  a 
very  narrow  frontage,  and  could  not  have  been 
keirt  toK  any  purpose  exo^t  a  staUe.  The 
Iffemlses  had  been  occupied  as  a  stable  tor 
years  back,  as  far  as  I  can  remember,  and  tt 
was  a  well-known  stand  as  a  stable,  and  ooaU 
not  have  been  rented  for  any  other  pnipose.  U 
I  bad  not  repaired  tbe  stable,  and  had  left  the 
old  sheds  and  old,  rotten  lumber  upoD  tbe 
premises,  the  saloon,  restaurant,  and  lodging 
house  could  not  have  beat  kept  rented,  by 
reason  of  the  bad  condition  ot  the  jpnuises. 
Since  I  repaired  tbe  stables  tbs^  bare  beoi 
constantly  rented,  and  have  produced  good 
rents.  So  has  tbe  saloon  and  tbe  lodgii^ 
house.  The  Insurance  on  the  premises  has 
been  reduced  considerahly,  and  tbe  property  is 
of  Car  greater  value  by  reason  of  tb«  bniUiog 
of  the  stables  as  they  are  now  than  it  was  be- 
fore. 1  could  not  have  received  any  rent  frcm 
tbe  prmlses,  exxses^  by  dcring  tbe  wwk  tbat  I 
did  do." 

The  architect  testified:  *T.  was  tbe  architect, 
and  supervised  tbe  bnHdii^r  of  tbe  stables  at 
No.  24  Allso  street  for  the  executrix.  I  saw 
the  stables  as  they  stood  there  before  I  did  the 
work.  They  were  totslly  unfit  to  be  occupied 
as  a  stable,  both  from  a  sanitary  point  oi  view, 
and  from  a  flmmclal  point  of  view.  I  do  ncA 
believe  tbe  stsbles,  as  ttuy  stood  there  before 
my  work  was  done,  should  have  been  kept  for 
stable  purposes.  The  stalls  wtfe  old  and  nA- 
ten.  The  roofs  woe  tumbling  down  and  were 
decayed.  The  floors  were  all  of  mud.  and 
wa«  In  snch  a  condition  tbat  a  person  coold 
not  retain  his  health  and  work  tm  the  premises. 
When  it  came  to  figuring  bow  tbe  stat^ 
should  be  rebuilt,  we  were  ctmfronted  by  the 
city  ordinance  of  the  city  of  Los  Angeles 
which  would  compel  us  to  put  on  fireproof 
roofs  and  fireproof  walls,  and  extend  them  up 
on  three  sides,  to  conform  to  tbe  reqnlremeDts 
of  tbe  dty  onUnance.  I  figured  on  tbe  work, 
and  put  it  down  as  low  as  possible  The  work 
bad  to  be  done,  or  else  the  stables  bad  to  be 
abandcmed.  I  consider  the  expenditure  an  ab- 
solutely necessary  one,  and  very  reasonaUcL 
The  work  ts  fully  worth  the  money.  Tbe  sta- 
ble could  not  be  built  In  any  other  manner 
than  as  we  built  It  I  have  heard  tbe  state- 
ment by  the  executrix  here  In  court,  and  I  con- 
sider It  a  fair,  full,  and  true  statonent  of  the 
drcumetancea  under  which  these  stables  were 
built.  The  work  renders  the  place  a  pure, 
healthy,  clean  business  places  and  I  consider 
that  the  value  of  the  premises  has  been  great- 
ly added  to  by  the  work.  Tbe  work  was  the 
erection  and  construction  of  an  absolutely  new 
bulldlog  or  structure,  and  not  In  any  sense  tte 
repair  of  an  old  one." 

Mr.  Yaldez  testified:  **l  was  occupying  the 
premises  for  a  number  of  yearsi  I  was 
tb«e  when  the  rapalra  were  mada   I  eon- 
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lidered  that  t&e  Btables  could  not  lULve  been 
-epaired  In  any  other  manner  than  they 
vere  repaired.  The  wotk.  was  absolutely 
lecessary,  and  the  price  paid  for  repairing 
he  stables  Is  reasonable.  I  nerer  saw  tbe 
^remises  kept  for  any  other  purpose  than 
or  stable,  saloon,  lodging  house,  and  restan- 
■ant.  The  front  part  of  the  lot  Is  narrow, 
ind  the  back  part  Is  very  wide.  Aliso  street 
B  not  fit  for  anytblng  else  than  stables, 
odging  houses,  saloons,  and  reatanrants.  It 
B  In  that  part  of  the  <Aty  which  Is  next  to 
wholesale  houses,  and  Is  not  a  residence  por- 
ioD  of  the  city.  The  lodging  bouses  are  oc- 
rupied  by  worklngmen  generally.  Aliso 
itreet  to  a  thoroughfare  for  people  residing 
Ast  of  the  city,  out  in  the  country,  and  these 
premises  were  occupied  as  a  stable  tot  a 
;reat  many  years.  Before  the  repairs  were 
nade  the  property  was  absolutely  In  a  total- 
y  unfit  condition  for  use.  The  roofs  were 
lid  and  decayed,  were  tumbling  down,  and 
t  was  dangerous  to  leaTO  horses  at  nlgtat  in 
be  stables  whenever  it  was  rainy,  or  when 
t  was  windy,  for  fear  they  would  be  killed. 
There  was  no  place  to  keep  carriages,  for 
!ear  the  water  would  pour  on  them  and  dam- 
Lge  them.  The  floors  were  in  a  muddy  con- 
iition,  and  a  person  would  have  to  wade 
brough  the  mud  and  water  to  get  to  the 
italls  and  carriages^  and  carriages  and  horses 
■ould  not  be  kept  clean.  I  made  several 
complaints  to  Mrs.  Bscallier  that  the  prem- 
ses  had  to  be  repaired,  or  I  should  move. 
?he  neighbors  were  complaining  of  the  bad 
•dors  and  smells  arising  from  the  premises. 

was  threatened  with  suits  for  maintaining 
lulsances.  The  stables  were  repaired  from 
Ime  to  time,  until  In  1890  I  made  up  my 
alnd  to  leave  the  premises,  or  have  them  re- 
paired.   So  I  notified  Mrs.  EscalUer." 

Mr.  Sablcfai.  the  agent  of  the  executrix  for 
be  buildings,  testified:  "I  know  the  prem- 
oes  in  question.  I  know  when  the  repairs 
vere  made.    I  was  her  agent  at  the  time. 

consulted  with  a  number  of  architects  and 
>ullders  as  to  the  proper  manner  of  repalr- 
ng  the  stables.  The  repairs  were  absolute- 
y  needed,  and,  after  consulting  with  them 
lU,  I  thought  that  the  bid  put  in  by  Mr. 
^apitan  was  the  lowest  and  most  reasonable. 
[  have  examined  tbe  work  done,  and  X  con- 
ilder  It  very  good,  and  the  value  of  the  prop- 
irty  greatiy  added  to  by  the  work  done." 

It  does  not  clearly  appear  from  the  record 
ipon  what  ground  the  learned  judge  of  the 
x>urt  below  based  his  action  In  tbe  prem- 
ses,  as  no  apeclfic  findings  were  made,  and 
:he  only  reason  stated  Is  the  general  one 
!ound  In  tbe  order  settling  the  account,— that 
the  rejected  Items  were  not  proper  charges 
igainst  the  estate.  From  expressions  In  the 
t>rief  of  respondent,  however,  we  infer  that 
the  items  were  disallowed  because  the  court 
idopted  the  view  now  taken  by  tbe  respond- 
>i!t,  that  the  alterations  made  In  tbe  build- 
up in  question  were  deemed  to  be  more  in 
be  nature  of  the  erection  of  a  new  building 


tbui  tbe  rep^  or  Improvement  of  an  old 
one,  and  that  such  expenditure  \raa  not,  for 
that  reaaon,  the  subject-matter  of  a  proper 
charge  against  tbe  estate.  It  Is  perfectly 
tm^  at  a  genial  proposition,  that  executcwa 
and  administrators  are  not  required  nor  per- 
mitted to  make  permanent  Improvements 
upon  tbe  property  of  the  estate  in  their 
charge.  In  the  way  of  erecting  new  bnildings 
or  atmctnres,  and  that  expenditures  made 
for  SQCb  purposes  will  not  be  allowed;  and 
the  only  question  Is  whether  that  rule,  In  Its 
strictness,  should  be  applied  to  the  facts  of 
this  case.  We  are  constrained  to  think  that 
it  should  not.  If  the  case  were  one  where 
the  executrix  had  proceeded  to  erect  build- 
ings or  other  permanent  improvements  upon 
a  vacant  lot  or  unoccupied  piece  of  land  of 
the  estate,  It  would,  no  doubt,  fall  stricUy 
within  the  rule  contended  for.  But  sucta  is 
not  this  case.  Here  the  Intention  and  pur- 
pose of  the  executrix  were  to  improve  and 
put  In  repair  premises  for  many  years  de- 
voted to  a  particular  use,  and  from  which 
tbe  estate  was  deriving  an  Income,  for  tbe 
purpose  of  keeping  those  premises  from  be- 
ing abandoned,  and  tbe  income  being  lost 
to  the  estate.  The  statute  made  It  her  duty 
to  "keep  in  good,  tenantable  repair  all 
bouses,  buildings  and  fixtures"  upon  tbe  real 
estate  belonging  to  the  estate.  Code  Oiv. 
Proc.  I  1462.  Tbe  repairs  In  this  Instance, 
It  Is  true,  Involved  practically  a  rebuilding 
of  the  structure,  rather  than  a  repair  thereof, 
in  Its  strict  sense,  and  perhaps  in  a  purely 
legal  sense,  and  for  other  purposes,  would 
be  so  considered.  But  the  extensive  charac- 
ter of  the  work  done  would  seem  to  have 
been  largely  rendered  necessary  by  the  re- 
quirements of  the  city  ordinance,— a  matter 
over  which  the  executrix  had  no  control. 
No  question  Is  made  of  her  perfect  good 
faith  in  the  premises,  and  it  appears  that  by 
tbe  repairs  and  Improvements  made  the 
property  has  been  largely  enhanced  in  value, 
and  has  been  bringing  In  a  steady  Income 
since  tbe  completion  of  tbe  alterations  made, 
of  all  which  tbe  estate  has  had  the  benefit. 
Tbe  work  appears  to  have  been  done  only 
after  taking  the  advice  of  competent  build- 
ers as  to  the  best  method  to  pursue  In  mak- 
ing the  repairs  rendered  necessary;  and  that 
the  work  was  well  done,  and  the  cost  a  rea- 
sonable one  for  the  character  of  such  work, 
no  question  la  made.  Under  these  circum- 
stances, and  It  appearing  that  the  estate  has 
received  the  full  benefit  of  the  expenditure, 
we  tbink  it  would  be  very  Inequitable  Indeed 
to  hold  tbe  executrix  not  eutltied  to  a  reim- 
bursement. And  it  is  according  to  tbe  rules 
and  principles  of  equity  that  the  acts  of  an 
executor  had  In  the  administration  of  his 
trust  are  to  be  adjudged.  In  re  Moore,  96 
Cal.  628.  31  Pao.  584.  In  that  rasp,  quoting 
from  In  re  Niles.  113  N.  Y.  rm,  21  N.  E.  087. 
the  court  say:  "This  matter  of  the  adminiR- 
tratlon  of  assets  of  tbe  estate  is  peculiarly 
within  the  cognizance  of  equity,  and  the  sur- 
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rogate'a  court,  fai  adjnstiiig  tlie  aecouitB  of 
executors  and  admlnlBtniton,  Is  goremed  b7 
prindplee  of  equity  as  well  as  law.  Upson 
T.  Badeau,  S  Brad.  15.  In  die  exercise  of 
tbe  statutory  powers  conferred  opon  talm  to 
direct  and  control  the  cMidnct  and  settle  tbe 
accotmts  of  administrators  and  executors, 
the  surrogate  Is  not  fettered,  nor  Is  he  pre- 
vented by  any  rale  of  law  from  doing  exact 
Justice  to  tlie  parties.  He  Is  supposed  to 
administer  justice  In  each  ease  within  Us 
Jurisdiction  according  as  tbe  equities  of  the 
case  demand,  within  the  omlbies  only  of 
statutory  proTiaions.*'  Judged  by  these  prin- 
ciples, we  think  the  work  done  In  this  In- 
stance should  be  held  to  be  a  repairing  of 
the  premises,  within  the  requirements  <tf  the 
statute,  the  expenditure  for  wUcta  appellant 
should  have  been  allowed  In  her  account. 
It  would  hare  been  better,  perhaps,  as  It 
would  In  any  case,  had  the  executrte  first 
procured  tbe  permMon  of  the  probate  court 
to  nuAe  the  contemplated  ImproTement,  be- 
fore proceeding  thereto;  but  tSils  Is  not  an 
Indispensable  condition  to  ^e  allowance  ot 
the  demand  In  her  accomit,  where  It  appeam 
that  the  expendtturea  were  Jnst  and  reas<m- 
able,  and  have  been  made  In  the  Interests  of 
the  estate.  Estate  of  Moore,  88  Cal  1.  25 
Pac  916.  It  follows  that  the  order  should 
be  reversed,  and  the  cause  remanded,  with 
dlrectltmB  to  the  court  below  to  modify  Its 
order  by  allowing  the  rejected  Items.  It  is 
so  ordttfid. 

We  cmicur:  HARRISON,  J.;  GAEOUTTBl, 

J. 


WILLIAMS  V.  SOUTHERN  PAO.  R.  CO. 
(No.  16.986.) 

(Supreme  Coort  of  Oallfoniia.   Dec  17,  1895.) 

PARTHBHSRir  DbMAITO— AOTIOIT  «T  PAlAmnt  II^ 
DITIDUALLT  —  DbFBOT  OF  PAKTIBS  —  WAtVaB- 
HroirSDIT— OBnOTIOlTB  Waivsh— Babmlbsb  Bb- 
B<w— TkiUi— iRsnnioTKntB. 

1.  Code  OlT.  Proc  |  tB2,  req^res  parties 
in  Interest  to  be  jofaied  as  plalntUb  or  aefend- 
anti.  Section  434  providee  that  defect  of  par- 
ties plaintiff,  not  apparent  on  the  face  of  the 
complaint,  ia  waived  if  not  taken  hy  answer, 
aa  reqaired  by  section  433.  Beld,  that  when  the 
objection  of  Bb9>.nce  of  partners  aa  parties  plain- 
tin,  DOt  apparent  on  the  face  -of  the  complaint. 
In  an  action  by  a  partner  IndiTidually  on  a 
partnership  demand,  is  waived  by  failure  to 
make  It  by  answer,  a  motion  for  nonanit,  on  the 

Eotmd  that  he  could  not  maintain  the  action 
dividnall;,  is  properly  denied. 

2.  Pailare  to  except  to  instructions,  on  the 
ground  that  they  contradict  an  Instruction  at 
ready  friven.  Is  a  waiver  of  the  obJeeUon. 

S.To  instmet  on  a  point  not  in  isane  Is  er- 

tor. 

4.  The  objection  that  Instmetloni  contra- 
dict a  prevlouB  Instmction  1b  not  revendble  er- 
ror, where  it  appears  that  Buch  previous  instruc- 
tion was  erroneous,  and  in  favor  of  appellant. 

OommlBsioners*  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 


Action  by  C  B.  WUllams  against  the  Soatb- 
em  Pacific  Railroad  Company  for  labor  per- 
formed under  contract.  From  a  fmigukem. 
for  plaintiff,  and  an  order  denying  a  ne« 
trial,  plaintiff  appeals.  Affirmed. 

Maxwell,  Dorsey  &  Soto  and  Maxwell  Me- 
Enemey.  for  appellant.  J,  O.  Bates,  tor  re- 
spondent. 

BRTTT,  O.  Action  to  recover  oompass- 
tlon  for  certain  paving  and  other  street  wok 
which  plaintiff  alleges  was  done  by  Urn  at 
defendant's  request  Tbe  answer  ctnitistetf 
of  denials  of  the  material  avermenta  of  tbe 
complaint  The  trial  was  b^ore  a  Surj,  and 
the  verdict  and  judgment  were  In  ptalntUTs 
favor  for  the  amount  of  the  alleged  nine  of 
the  work. 

1.  It  was  disclosed  In  the  course  at  the  erl- 
dence  tor  plaintiff  at  the  trial  that  tbe  ceae- 
tract  for  the  work  was  made  orally  between 
one  BbIvt,  the  agent  of  defendant,  and  the- 
plaintlff,  wnifams;  the  latter  acting,  how- 
ever, as  was  known  to  defendant;  on  behstf 
of  a  copartuershlp  composed  of  WUllamB 
and  two  others,  having  no  firm  name,  bat 
carrying  on  bushien  togeth«-,  and  sharing 
its  profits.  The  work  In  questton  waa  dnie 
by  the  firm  at  the  Joint  expense.  Thereup- 
on defendant  moved  tbe  court  for  Jnd^mmt 
of  nonsuit,  on  tbe  ground  that  plaintiff  could 
not  Individually  maintain  ttie  aetioD  upon  a 
contract  made  with*  and  performed  by  the- 
partnership,  which  motion  was  detile^L 

There  Is  no  doubt  that  at  common  law  an 
tbe  members  of  a  psrtnership,  excqit  &at- 
mant  or  merely  nominal  partners,  most  be 
Joined  as  plalnttflS  in  an  acttoa  of  this 
character,  and  that,  befnn  the  Code,  a  mo- 
tion for  nonsuit  made  as  in  this  Instance 
would  have  been  sustained.  Cubing  v. 
Marston.  12  Cusfa.  431;  Golly.  Partn.  H  64a 
0S7;  Story.  Partn.  S  SS41;  Wilson  ▼.  Wal- 
lace, 8  Serg.  ft  R.  6S.  In  the  case  last  cited, 
decided  more  than  70  yean  ago,  the  supreme 
court  of  Pennsytvania,  wlrile  sustalnlnf 
precise  objectimi  made  by  defendant  hoe. 
yet  ventured  this  rsflectlon:  Teriiapa 
weighing  the  conveniences  and  InooBvea- 
lences,  It  would  be  more  omv^rait  that  the 
parties  should,  after  Issue  Joined,  proceed  od 
the  merits,  than  that  the  d^endaot  should 
be  allowed  to  ncmsidt  the  plaintiff  on  a  soere 
matter  of  form."  There  may  be  some  rooD 
tvt  debate  whether  tbe  objection  la  matter 
of  form  <mly;  but  onr  legliriatloD  provMe* 
that,  of  the  parties  to  an  action,  tboee  who 
are  united  In  Interest  must  be  joined  as  plala- 
tlfflB  or  defendants  (Code  Glv.  Proc.  |  3S2): 
that  the  defentent  may  demur  to  a  coat 
plaint  for  defect  of  parties  plaintiff  (Id.  I 
430);  that,  if  tbe  defect  does  not  appear  on 
the  fiice  of  the  complaint,  the  objection  ma; 
be  takra  by  answer  (Id.  |  43^;  and  that  if 
objection  on  that  ground  be  not  taken  hy  de- 
murr^  or  answtt*,  the  defendant  Is  deem^ 
to  have  waived  the  same  (Id.  i  431).  Thef>e 
provltf  ons  are  substantially  the  same  as  the 
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statutes  of  New  York  pertaining  to  the  same 
Bobject;  and  under  tbem  It  seems  to  be  set- 
tled tbere  tbat  In  actions  upon  contract,  as 
freU  as  In  tort,  one  partner  may  recover  tbe 
wbole  amount  due  his  arm,  unless  tbe  de- 
fendant plead  the  nonjoinder.    Among  the 
reasons  assigned  Is  that  tbe  Interest  of  a 
single  partner  extends  to  the  entire  demand; 
that,  as  payment  to  him  would  discharge  de- 
fendant's liability  to  the  firm,  a  recorery  of 
the  whole  In  the  action  by  him  has  the  like 
effect   Zabriskle  T.  Smith,  13  N.  T.  322; 
PatcUn  V.  Peck.  38  N.  I.  39;  Dickinson  t. 
Vanderpoel,  2  Hun,  626.   See,  also,  SuIllTan 
v.  Cement  Co.,  119  N.  T.  »48,  23  N.  E.  820; 
Cbapln  T.  Glemltson*  1  Barb.  311.    In  the 
vlevr  of  the  Minnesota  court,  tbe  change  la 
this  bebalf  Introduced  by  tbe  Code  accords 
with  thft  sQggestlon  above  quoted  from  8 
Setig.  ft  R.;  and  It  held  that  tbe  ground  here 
taken  by  appellant  Is  untenable,  unless  the 
objection  is  specially  pleaded.   Choteau  t. 
Darls,  S2  Minn.  518.  21  N.  W.  74&   To  sim- 
ilar effect  la  Dunn  v.  Ballroad  Co.,  68  Mo. 
208.   And  In  England,  since  tbe  judicature 
acts  of  1873-7S,  and  the  orders  promulgated 
under  them,  the  failure  to  join  all  the  part- 
ners as  plaintiffs  Is  no  longer  fatal  to  an  ac- 
tion.  "If  all  the  members  of  a  firm  sue 
when  one  only  ought  to  do  so,  or  one  only 
sues  when  all  ought  to  do  so,  and  the  de- 
fendant can  show  that  he  Is  thereby  preju- 
diced, he  can  apply  to  hare  tbe  Improper 
parties  struck  out,  or  the  proper  parties  join- 
ed, as  the  case  may  be."    Llndl.  Partn.  278. 

The  question  being  not  wholly  clear  on  the 
cases  In  this  state.  It  has  seemed  proper  to 
refer  thns  briefly  to  the  practice  preralllng 
In  other  jurisdictions.    In  Andrews  v.  Hill 
Co.,  7  CaL  330,  the  plaintiff  sued  for  bis 
proportion  of  a  joint  debt,  alleging  that  the 
residue  bad  been  paid  to  his  co-contractor. 
The  defendant  pleaded  In  Its  answer  that 
tlie  debt  sued  on  was  due.  If  at  all,  to  plain- 
tiff and  such  other  as  partners,  and  denied 
the  right  of  plaintiff  to  recover  any  portion 
thereof  as  his  separate  demand.    The  court 
held  on  a  rehearing  (afBrmIng  the  judgment 
for  plaintiff)  that  tbe  objection,  if  any,  ap- 
peared on  the  face  of  the  plaintiff's  com- 
plaint, and  that,  by  falling  to  demur,  the 
defendant  had.  In  rfrtoe  of  the  statnte,  waiv- 
ed tbe  point.    Tbere  are,  however,  some  lat- 
er cases  from  which  may  be  argued,  as  ap- 
pellant bas  done,  with  considerable  plausi- 
bility, that  proof  of  a  partnership  claim  only, 
undOT  tbe  issues  here,  presents  an  instance 
of  fiillure  of  proof.   McCord  v.  Seale,  56 
Otal.  2G2;  Welnreich  t.  Johnston,  78  Cal.  254, 
SO  Pac.  556;  Webb  v.  Trescony,  76  Cal.  621, 
IS  Pac.  79a   See,  also,  Baxter  v.  Hart,  KM 
Cal.  344,  37  Fac.  941. 

But  tbe  question  now  raised  was  not  In- 
rolved  In  any  of  these  cases;  and,  on  the 
Dttier  band.  It  has  been  often  decided  that 
lefect  of  parties  having  a  joint  interest  with 
[jlaintlff  In  the  contract  or  other  subject  of 
die  action  mnst  be  pleaded.   Tr«ior  t.  Ball- 


road  Co.,  60  CaL  222;  Wendt  t.  Boss,  33  Cal. 
650;  Dunn  v.  Tozer,  10  CaL  107.  Thus,  in- 
Foley  V.  BuUard,  99  CaL  516,  33  Pac.  1081, 
a  judgment  lu  favor  of  plaintiff  enforcing 
the  lien  of  a  street  assessment,  he  being  one 
of  two  owners  of  the  demand  In  snlt,  waa 
sustained;  the  court  saying  that.  If  the  de- 
fendants would  rely  upon  the  defect  of  par- 
ties plaintiff,  the  objection  should  have  been 
presented  in  their  answer.  In  Rutenberg  v. 
Main,  47  CaL  221,  tbe  court  said  that  .the 
statutory  provision  (of  the  same  class  as 
that  we  are  considering)  requiring  an  objec- 
tioa  for  misjoinder  of  defendants  to  be  plead- 
ed "to  the  extent  necessary  to  give  It  effect 
controls  the  principle  that  the  proofs  and 
allegations  must  corrMiwnd."  The  object  of 
the  statute  Is  to  bring  the  parties  to  speedy 
Issue  on  the  merits;  and  we  are  of  opinion, 
following  the  incontestable  trend  of  author- 
ity, that  tbe  absence  as  parties  of  some  of 
the  partners  from  a  complaint  by  one  or 
more  of  them  on  a  partnership  demand  does 
not,  speaking  strictly,  affect  the  merits,  and. 
In  order  to  be  considered,  must  be  pleaded 
by  the  defendant  The  motion  for  nonsuit 
was  therefore  properly  denied. 

2.  At  the  close  of  the  evidence,  tbe  court 
Instructed  the  jury  on  the  request  of  the  de- 
fendant, that  if  they  found  that  plaintiff 
made  the  alleged  contract  on  bebalf  of  bis 
firm,  and  that  the  firm  did  the  work  at  tbe 
expense  of  the  partnership,  pursuant  to  such 
contract,  and  none  other,  then  they  should 
find  for  defendant.  The  court  then,  of  Its 
own  motion,  gave  the  jury  other  Instruc- 
tions, which,  defendant  contends,  were  con-, 
tradictory  of  that  above  stated,  and  nullified 
Its  effect  We  agree  with  this  contention, 
but  defendant  took  no  objection  or  excep- 
tion to  such  additional  Instructions,  and 
must  be  deemed  to  have  consented  to  the 
presentation  of  the  case  to  the  jury  In  this 
manner.  Wilkinson  v.  Parrott,  32  CaL  102. 
Moreover,  the  first  Instruction,  being  upon  a 
point  not  in  issue,  was  erroneous;  and,  be- 
ing In  favor  of  appellant  the  conflict  with- 
other  Instructions  Is  no  ground  for  reversal. 
Denntson  t.  Chapman,  105  CaL  448,  30  Pac. 
61.  The  Judgment  and  wder  should  be  af- 
firmed. 

We  ccmcur:    BBLGHER,  0.;  HAYNBS,  C. 

PER  CURIAM,  ror  the  reascntB  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


BAKBR  et  aL  V.  SOUTHERN  OALIFOBNIA 

BT.  00.  (L^  A.  61.) 
(Supreme  Court  of  Oallfomia.  Dec.  17,  1896.> 
Soraius  Cocbt— Jdjubdiotiom. 
The  supreme  court,  having  appellate  ju- 
risdiction "In  all  cases  *  •  •  which  InTolve- 
the  title  or  poBsession  of  real  estate,"  has  juria- 
diction  of  defendant's  appeal  in  an  action  uii- 
der  Civ.  Code,  i  485,  declaring  a  railroad  Gc»n- 
pany.  In  case  it  does  not  fence  its  right  of  way,. 
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fir.hle  for  cattle  killed  by  Its  train  on  Its  road, 
whioh  paused  through  or  along  the  property  or 
the  owner  thereof, — plaintiff  having  to  show 
ownership,  or  at  leaet  posseBaion,  ot  the  ad- 
joiaing  land,  and  iBBne  thereon  being  raised 
hf  the  pleadings;  and' It  la  Immaterial  that  de- 
ffndan^  by  hia  appeal,  raises  no  question  U  to 
such  ownership  or  possesaioii. 

Department  1.  Appeal  from  anperlor 
conrt.  San  Diego  coun^;  Oewge  Pater- 
ban^  Jndge. 

Action  by  Amelia  B.  Baker  and  others 
affainBt  the  Sonthern  Callft>nila  Hallway 
Company.  PlalotUfa  bad  Jndgment,  and  de- 
fendant appealed.  PlalntUEB  moTe  to  dla- 
mlss  appeal.  Denied. 

Wm.  J.  Huns-aker,  for  appellant.  Wlthing^ 
ton  &  Carter,  for  respondents. 

GAROUTTB.  J.  Tfala  la  n  motion  to  dis- 
miss an  appeal  iqmn  tbe  ground  of  lack  of 
Jurisdiction  In  thla  conrt  to  entertain  it.  Sec- 
tion 485  of  the  Civil  Code  provides:  "Rail- 
road corpora tloiiB  mnst  make  and  maintain 
a  good  and  snffldent  fence  on  either  or  both 
sides  of  their  track  and  property.  In  case 
they  do  not  make  and  maintain  snch  fence, 
if  their  engine  or  cars  shall  kill  or  maim 
any  cattle  or  other  domestic  animals  upon 
their  line  of  road  which  passes  through  or 
Along  the  property  of  the  owner  thereof, 
they  must  pay  to  the  owner  of  such  cattle 
or  other  domestic  animals  a  fair  mai^et 
price  for  the  same."  Plaintiff  brought  an  ac- 
tion In  the  Justice's  court,  under  tbe  provi- 
sions of  this  section  of  the  Civil  Code,  to  re- 
cover for  tbe  value  of  two  certain  domestic 
animals  killed  by  the  cars  and  engine  of  de- 
fendant, said  animals  being  of  the  value  of 
$130.  It  will  be  noticed  that  by  this  sec- 
tion It  Is  contemplated  that  the  plaintiff  must 
be  tbe  owner  of  the  land  through  which  the 
line  of  road  passes,  and  an  allegation  of  own- 
ership was  made  in  tbe  complaint  In  the  pres- 
ent case.  Defendant  filed  a  verified  answer, 
and,  among  other  things,  put  In  direct  Issne 
the  allegation  of  the  complaint  as  to  the  own- 
ership of  tbe  land,  and  demanded  that  tbe 
case  be  certified  to  the  superior  court  for 
trial,  as  one  Involving  the  title  to  real  estate. 
The  case  was  thereupon  certified  to  the  su-, 
perlor  court,  where  Judgment  went  for  plaln- 
tUTs,  and  the  appeal  was  taken  which  we 
now  have  under  consideration. 

We  think  tbe  appeal  will  lie.  This  court 
has  appellate  JurledietloQ  "in  all  cases  at 
law  which  Involve  the  title  or  posaesalon  of 
real  estate"  (Code  Civ.  Proc.  6  52,  subd.  2); 
and  in  this  case  tbe  title,  or  at  least  tbe  pos- 
session, of  a  certain  tract  of  land  was  In- 
volved. It  was  a  material  fact  In  tbe  case, 
and  the  establishment  of  that  fact  was  a  coo- 
dltlon  precedent  to  a  recovery.  In  cases 
like  the  present  one,  Jurisdiction  of  the  court 
is  determined  by  the  nature  of  the  evidence 
necessary  to  support  the  national  allegations 
of  tlie  complaint.  And  the  fact  that  defend- 
ant, by  bis  appeal  to  tlils  court  from  the 
Judgment,  or  from  the  order  denying  a  mo- 


tion for  a  new  trial,  has  raised  no  qxiestlon 
as  to  those  matters  which  give  Jurisdiction 
to  this  court,  is  not  material  as  shedding 
light  upon  tbe  disposition  of  the  motion  w« 
are  now  considering.  We  Indorse  the  views 
of  the  learned  commlsslouer,  as  expressed 
in  the  case  of  Hart  v.  Camall-Hopklns  Col, 
103  Cal.  132,  87  Pac.  196;  and  in  consonance 
with  the  principle  there  declared,  w*  con- 
clude the  motion  to  dismiss  tbe  appeal  most 
be  denied,  and  It  Is  so  ordered. 


We  coucnr: 
FLEET*  J. 


HARBISON,     J.;  YAK 


RANDOL  T.  SCOTT  et  aL  (No.  15.910.)' 

(Supreme  Court  of  California.   Dec.  20,  1896u) 

Foararron  op  Lbus— AssiommiT  or  LBBau*a 
H4LP  Ihtkbbst— Brbaqb  ov  Cotxkakt. 

1.  A  covenent  by  two  lessees  not  to  assign 
the  lease,  or  permit  an  assignment  thereof  to  be 
madeu  by  buikruptcy  or  otberwto^  for  breacfa 
of  whicn  the  lessor  rrtained  the  right  of  re- 
entry,  was  not  broken  by  an  asriniment  of  the 
nndivided  half  Interest  of  one  of  said  lessees 
to  his  assignee  in  insolvency. 

2.  Though  the  lessees  of  a  fruit  orchard 
covenanted  to  ke^  the  demised  premiaea  free 
from  undergrowth,  except  that  they  might  raise 
squash  and  pumpkins  between  the  trees,  the 
tease  will  not  be  forfeited  becanse  the  lessees 
planted  com  and  beans  and  nursery  trees  ovw 
a  small  portion  of  the  land,  particularly  as  tbe 
lessor,  having  the  right  to  view  the  land,  made 
no  objection  to  the  manner  in  which  it  was 
planted. 

Department  2.  Appeal  from  superior  court. 
Banta  Clara  county;  John  Reynolds,  Judge. 

Action  by  Cluistlana  T.  Randol  against 
Eugene  B.  Scott  and  others,  to  recover  pos- 
session of  leased  land.  There  was  a  Judg- 
ment for  defendants,  and  ttolntlff  appeals. 
Affirmed. 

Prlngle  &  Boyd,  for  appellant.  Archer  & 
Bowden  and  W.  O.  Kennedy,  for  respond- 
ents. 

McFARLAND.  J.  A  demurrer  to  the 
amended  complaint:  was  sustained,  plaintiff 
declined  to  further  amend,  and  Judgnaent 
was  rendered  for  defoidants.  Plaintiff  ap- 
peals from  tbe  Judgment.  The  action  Is  to 
recover  jMSsession  of  land  leased  by  tbe 
plaintiff,  upon  the  ground  that  certain  cov- 
enants of  the  lessees  have  not  been  kept,— 
substantially  a  bill  to  declare  the  forf^tOre 
of  a  lease.  The  provision  for  the  forfeiture 
is  that  "If  default  shall  be  made  In  any  of 
the  covenants  herein  contained,  then  it  sball 
be  lawful  for  the  lessor  to  re-enter  tbe  said 
premises."  The  term  of  the  lease  was  10 
years  from  the  Ist  day  of  October,  ISUO. 
The  lessees  were  Eugene  B.  Scott  and  W. 
W.  Cozzens.  The  land  leased  was  419  acres 
of  uncultivated  land.  By  the  terms  of  the 
lease  the  lessees  were  to  lay  out  and  di- 
vide 400  acres  of  this  land  into  S  convenient 
parts,  as  nearly  equal  as  may  be,  "having 
regard  to  separate  facility  of  access,  and. 


>  Rehearing  deaied. 
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nibject  to  tbe  approral  of  the  leasor,"  they 
were  to  "thoroughly  prepare"  this  400  acres 
tor  planting*  and  to  plant  tbe  whole  thereof 
with  trees  oC  French  pmnea  and  peaches  of 
certain  speclfled  varieties,  and  to  complete 
tbe  planting  tn  the  whiter  of  the  year  1800. 
They  were  to  ptogmij  teaoA,  cultivate  prone, 
and  care  for  these  trees  dnrlng  the  whole 
term  of  the  lease^  and  to  protect  them  from 
disease  and  bisects  by  the  most  ImproTod 
methods;  and  they  were  to  gather  tbe  fruit 
(of  course,  after  the  trees  should  bare  com-  ; 
menced  to  bear)  each  year  In  boxes  and  de- 
liTer  one-third  thereof,  as  rrat,  to  plaintiff 
at  b.  place  In  Ban  Job6  to  be  sdected  her 
agent  There  are  other  covenants  by  tbe 
lessees  not  necessary  to  be  here  noticed,  be* 
cause  the  complaint  admits  that  all  tbe  cov- 
enants were  fully  compiled  with  except  tbe 
two  bMelnafter  mentioned.  One  of  tbe  coven- 
ants alleged  to  have  been  broken  is  as  fol- 
lows: '*And  tbe  said  lessees  do  hereby  cov- 
enant •  *  *  not  to  assign  this  lease,  or 
pramlt  any  asdgnment  thereof  to  be  made, 
by  bankmptcy  or  otherwise,  without  tbe 
written  consent  of  the  lessor."  And  tbe  al- 
leged breach  of  this  covenant  Is  based  upon 
the  alleged  facts  tbat  In  September.  1881, 
said  Cozzecs  filed  bis  petition  In  insolvency 
In  the  proper  conrt,  and  Included  In  the 
schedule  of  hla  property  "an  undivided  one- 
half  Interest"  in  said  lease;  that  he  was  snb- 
sequentiy  adjudged  by  said  court  to  be  an 
Insolvoit  debtor;  that  In  October,  1891,  one 
Burkbolder  duly  became  his  assignee;  that 
in  due  course  all  of  sidd  Gosaens*  property 
was  assigned  to  said  assignee;  that  in 
March,  1892,  said  assignee  was  empowered 
by  said  court  to  sell  all  the  proper^  of  said 
Insolvent;  that  he  threatens  to  sell  the  same, 
Includtng  the  said  half  Interest  In  said  lease; 
and  that  said  Scott  and  said  Burkbolder  are 
in  possession  of  said  demised  premises,  and 
-withheld  the  same  from  plahitlff. 

These  averments  do  not  show  an  asslgn- 
mestt  of  the  lease  tbe  lessees  within  the 
meaning  of  said  covenant;  waiving  other 
points  made  by  resptmdNits  in  support  of 
tbe  Judgment,-^  for  Instance,  that,  under 
tbe  strict  construction  applicable  to  forfei- 
tures, "bankmptcy"  does  not  Include  Insol- 
Tency;  that  tbe  assignment  to  the  assignee 
In  Insolvmcy  was  by  operation  of  law,  and 
was  not  tbe  act  of  Gossens;  that  Scott  did 
not  "pwmlt"  the  bankruptcy;  and  that  the 
covenant  Is  against  public  policy,  and  In  ex- 
press contravention  of  the  Insolvent  law. 
Scott  and  OoEzens  were  tenants  In  common 
of  the  land  leased.  This  Is  admitted  and  de- 
clared 1^  appelant  Neither  could,  th&te- 
fore,  dispose  of  tbe  Interest  of  tbe  other,  nor 
could  either  prevent  tbe  otiier  from  dispos- 
ing of  his  interest;  and  appellant  must  be 
conddered  as  having  dealt  with  tbe  lessees 
as  tenants  In  common,  and  with  knowledge 
of  their  rights,  powers,  and  disablUtiee  aa 
■neb  tenants.  When,  therefore,  under  these 
ctrcumstances.  It  was  covenanted  merely 
Y^.no.l(>— 62 


that  the  "lessees"  should  not  assign  "the 
lease,"— the  lease,  as  an  entirety,— the  mean- 
ing of  the  parties  is  presumed  to  be  tbat  the 
lease  should  not  be  assigned  In  the  only  way 
In  which  It  could  have  been  assigned,  name- 
ly, by  the  joint  act  of  the  lessees.  The  lease, 
therefore,  was  not  assigned  within  the 
meaning  of  the  contract.  If  the  proceedings 
Ui  Insolvency  worked  a  valid  assignment  oC 
anything,  It  was  only  an  Interrat  In  the 
lease;  and  that  Scott  could  not  have  pre- 
;  vented.  Tbe  covenant  does  not  provide  tbat 
the  lease  should  be  ftnfelted  upon  tbe  as- 
signment by  one  of  the  tenants  In  common 
of  bis  interest  The  understanding  of  the 
parties  as  to  the  covenant  In  question  la 
Illustrated  by  anotber  clause,  which  pro- 
vides that  the  lessor  may  cancel  the  lease 
"in  case  of  the  death  of  tbe  lessees,"— not 
of  one  of  the  lessees.  A  forfeiture  can  be 
enforced  only  when  there  iM  "such  a  breach 
shown  as  It  was  the  clear  and  manifest  In- 
tention of  the  parties  to  provide  for."  TayL ' 
LandL  &  Ten.  (6th  Ed.)  |  489,  and  cases  cited. 
In  all  the  cases  cited  by  appellant  the  cov- 
enant was  by  a  single  lessee,  holding  in 
sevanlty.  In  Varley  v.  Ckippard,  L.  R.  7 
O.  P.  SOB,  tbe  original  lessee  had  assigned 
to  copartners.  Of  course.  It  is  unnecessary 
to  cite  authorities  to  tlie  points  that  coven- 
ants In  restraint  of  alienation  are  barely 
tolerated,  and  that  contracts  looking  to  pen- 
alties and  forfeitures  must  be  strlctiy  con-, 
strued;  but  a  few  instances  of  particular| 
expresalouB  used  in  statemraite  of  the  mle, 
and  cases  to  which  It  has  been  applied,  may 
not  be  unprofitable.  Our  own  Code  provides 
that  "a  condition  Involving  a  forfeiture  must 
be  strictly  interpreted  against  tbe  paity  for 
whose  benefit  It  Is  created.**  Civ.  <3ode,  9 
1442.  As  to  the  power  of  re-entry  for  the 
forfeiture  of  a  lease.  It  was  said  by  Justice 
MlUer:  "It  has  always  been  considered  that 
It  was  necessary  to  restrain  It  to  the  most 
technical  limits  of  the  terms  and  conditions 
n[N>n  which  tbe  right  is  to  be  exercised." 
Elevator  Case,  17  Fed.  201.  "Covenants  of 
this  description  are  construed  by  courto  of 
taw  with  the  utmost  Jealousy  to  prevent  tbe 
restraint  fnun  going  beyond  the  express  stip- 
ulation.** TayL  LandL  &  Ten.  |  403.  In  Has- 
brook  T.  Paddock,  1  Barb,  635.  It  was  held 
that  a  lease  of  a  lot  of  state  land  (under 
a  statute)  which  provided  for  a  forfeiture 
if  the  lot  should  be  used  for  purposes  other 
than  the  manufacture  of  salt  was  not  for- 
feited by  tbe  use  of  a  part  of  the  lot  for 
other  purposes;  and  the  court  after  refer- 
ring to  the  rule  of  strict  construction  against 
penalties  and  forfeitures,  said:  "Until  the 
legislature  has  explicitly  declared  their  In- 
tention to  forfeit  parte  of  lots.  It  la  no  part 
of  the  duty  of  courto.  In  tbe  construction  of 
a  penal  statute,  to  extend  tbe  meaning  of 
words  and  phrases  which  tbe  law  makers 
have  chosen  to  employ."  In  Jackson  v.  SU- 
v«nan,  15  Johns.  278,  the  covenant  of  the 
lessees  was  not  "to  sdl  and  dluose  of.  or 
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assign  their  estate  in  tbe  demised  prejnlses." 
and  the  lessees  "demised,  leased,  and  to 
farm  let"  a  part  of  the  premises  for  20  years 
—being  less  than  the  full  term;  and  the 
court  held  that  this  did  not  give  a  right  of 
re-entry,  saying  that  "the  plalntlfTa  right 
is  strlctl  juris,  and  to  enable  him  to  recover 
on  the  ground  of  forfeiture  he  must  bring 
his  case  within  the  penalty  on  the  most 
literal  and  rigid  interpretation  of  the  cov- 
enant," and  that  tlie  covenant  meant  an  as- 
signing of  the  whole  estate  and  not  a  mere 
subletting.  It  has  been  held,  also,  that  a 
covenant  "not  to  let  or  underlet  the  whole 
or  any  part"  of  the  demised  premises  does 
not  pi-eclude  an  assignment  of  the  whole  in- 
terest Lynde  v.  IlougU,  27  Barb.  415^ 
These  instances  (extreme  perhaps)  are  no- 
ticed merely  to  show  the  tenacity  with 
which  couils  hold  to  the  rule  that  forfei- 
tures of  estates  and  restraints  upon  alien- 
ations should  not  be  entorced,  except  when 
the  terms  of  the  conditions  are  so  plain  as 
to  be  beyond  the  province  of  construction. 
And  an  application  of  these  principles  to  the 
case  at  bar  clearly  precludes  the  forfeiture 
here  attempted.  It  Is  difficult  to  imagine  a 
case  where  the  enforcement  of  a  forfeiture 
would  be  more  unjust  This  action  was  not 
commenced  until  the  fourth  year  after  the 
execution  of  the  lease,  and  three  years  after 
tbe  -Insolvency  of  Cozzens;  and  It  is  quite 
apparent  that  the  leasees  had  then  perform- 
ed the  burdensome  part  of  their  contract 
without  having  received  any  substantial  re- 
muneration. They  created  a  valuable  prop- 
erty for  appellant,  by  preparing  tbe  soil  and 
plantbig  a:ad  taking  care  of  the  trees,  until 
they  were  about  in  a  condition  to  bear  fruit, 
and  return  something  to  them  for  their  out- 
lay; and  now  the  appellant  proposes  to 
take  possesskA  of  the  land  thus  Improved, 
and  appropriate,  without  consideration,  the 
results  of  their  money  and  labor. 

2.  A  mere  statement  of  the  second  ground 
for  a  forfeiture  Is  sufficient  to  show  its  in- 
sufficiency. The  covenant  for  the  violation 
of  which  the  forfeiture  Is  sought  in  the  sec- 
ond count  of  the  complaint  la  as  follows: 
"The  laud  to  be  continuously  cultivated  in 
a  good  and  husbandlike  manner,  and  keitt 
clear  of  other  growth,  except  that  the  les- 
sees jnay  raise  squash  or  pumpkins  between 
the  peach  trees  during  the  first  two  years 
of  their  growth,  and  between  the  pnme 
trees  during  tbe  first  three  years  of  their 
growth."  And  the  averment  upon  which 
forfeiture  Is  sought  Is  that  the  cultivation 
was  not  In  a  good  and  husttandllke  man- 
ner, "in  this:  that  the  defendants  have  plant- 
ed and  now  maintain  4  rows  of  com  be- 
tween every  2  rows  of  the  said  fruit  trees 
over  a  space  of  about  12  acres,  and  4  rows 
of  beans  between  every  2  rows  of  the  said 
fruit  trees  over  a  space  of  about  20  acres, 
and  a  nursery  of  youug  ti'ees  between  the 
rows  of  the  fruit  trees  in  the  said  land  de- 
scribed over  a  space  of  2  acres."  WluLtever 


other  remedies  appellant  may  have  bad,  tim 
planting  of  com,  beans,  and  nursery  trees 
ov»  a  very  small  part  of  the  400  acces.  In- 
stead of  squash  and  pumpkins  over  tbe 
whole  of  It,  Is  entirely  too  trivial  a  matt^', 
under  the  principles  aboT«  stated,  to  war- 
rant a  forfeiture,  parttfnlarly  aa  the  lessor 
had  the  right,  under  the  terms  of  the  lease, 
to  "at  any  and  ail  times  enta  upon  and  in- 
spect the  demised  premises.  In  order  to  be- 
informed  ot  tbe  condltlun  of  Qie  land  and 
trees,  and  of  tlw  JUthfid  performance  by 
tbe  lessee*  of  their  coroaants  aforesaid,** 
and  made  no  sbjection  to  tbe  com  nd  beau. 
The  Judgment  la  athrmed. 

Wa  ooBcar:  HBNSHAW,  J.;  TBIIIPLA,  J. 


FRBESB  T.  Twrnm.  (No.  is,goo.> 

(Supreme  Court  of  California.    I>ec  17,  1805.> 

AOOOCXTIMOOr  ADMIlfUTBX'tOB— ATTOBXST*a  TSBS 

— Aujowanoi — BaviHW. 

On  suit  by  ma  admiaistTatw  asainat  tta» 

execntor  of  a  former  admlnUtrator  bit  an  ac- 
counting, an  allowance  of  $80,000  as  a  credit 
on  the  account  for  money  paid  to  an  attorney 
for  his  services  in  tiie  administration  wUI  not  be 
revised,  whm  it  appeafs  that  all  tbe  attorneys 
summoned  as  expert  witnesses  placed  their  tu> 
ue  above  that  Bum,  and  the  only  heir,  by  her 
ccnasel,  in  open  court,  cocsentea  to  the  allow- 
ance of  a  suiu  not  greater  than  tliat  mmoimt. 

Department  1.  Appeal  fK>m  raperlor  conrt. 
city  and  county  of  San  FroBCiaco;  Walter  H. 
Levy,  Judge. 

Action  by  A,  O.  Freese^  administrator, 
agolimt  JomeB  O.  Pennie,  Jr.,  executor,  for 
an  accounting  of  bis  testator's  administration 
of  tbe  estate  of  pklnttirB  intestate.  From  an 
order  allowliv  a  credit  of  $80,000  for  attor^ 
ney's  fees  paid  oat  1^  delteiidant's  testator 
for  plaintiff's  Intestate  during  his  adminlstia- 
tion,  plaintiff  appeals.  Affirmed. 

W.  H.  H.  Hart  and  J.  D.  Sullivan,  tor  ap- 
pellant Horace  G.  PUtt  and  Napbtaly. 
Freidenricb  &  Ackermon,  for  Eespondent. 

GABOUTTB,  J.  James  a  Pesnle,  having 
acted  as  admlnlstratM-  de  bonis  nmi  of  the 
estate  of  Thomas  H.  lUythe;  deceased,  from 
May,  1889,  ontll  his  death,  In  December,  18SQ, 
his  executor,  James  G.  Pennie,  Jr.^  tlie  de- 
fendant herein,  was  cited  la  this  ppoceedlng 
to  acconnt  for  tils  testator's  administration  of 
the  estate  of  Blythe.  In  answ«  to  this  cita- 
tion, he  rendered  an  acconnt  of  sneh  admin- 
istration, in  which  he  claimed  a  credit  for  bis 
testator  fOr  fees  paid  and  to  be  paid  to 
Messrs.  Napbtaly,  Freldenrtcb  &  Ackerman. 
for  legal  services  rendered  tat  tbe  matter  <^ 
the  estate  of  Blythe  during  tbe  term  of  his 
testator's  admlnlstiatlon  tttenot.  Tbe  only 
que8ti(m  as  to  tbe  credit  idalmed  related  to 
the  amount  thereof,  and  tbst  question  was 
submitted  to  the  conr^  on  evidence  of  tiie 
BWTlces  rmdered  by  sold  legal  linn,  Indod' 
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t  ezpett  tMttnoiqr  M  to  tbe  nine  oC  mch 
rvlcML  raw  oonrt  lUewad  asd  «rdMed 
id  froaB  tbe  ertate  •(  H^tte  the  nm  of 
0.000b  mi  ttilB  we«l  tetmu  ttet  oOer. 
rbere  ma  bo  oonlllet  «e  cvlOeiiiie^  atttier 
to  I  111  nil— II)  at  am  amtam  <r  tha  fliie 
erooC  0^  AlsiBtErMted  npat  wltoeaiDi 
to  the  mtae  -oC  -Uw  Mrrleai  wen  all  esfe- 
But  ttttancvvat  pcaetidiic  ftn  the  ctty 
SaA  f^aadaoik  Xbe  ft wa«e  «f  their  •itl' 
iLtea  ftf  the  nlae  -oC  Oe  Mrrleea  sendered 
'  tte  HfiwiMia  Ann  mM  Blwiit  980;- 
u,  ana  the  ^aOamba  at  oaiflt  ai  them  was 
K)ve  «8tvOM:  At  the  ekiM  -of  taCendaara 
Idence  -cm  tUa  leao^  Me.  W.  H.  H.  Hut. 
toraey  tat  Floaeoca  Btjrtihe  HlnAleg;  aola 
^Ir  of  Tboanas  H.  BiTthe,  and  Kr.  Boraee€^ 
iRtt,  attomcr  Anr  dttaidBiiU  afldveaaad  tfaa 
urt  aa  foUam:  "Me.  Bart:  I  have  bad  a 
uvetaatlan  irtth  Mnaca.  NapUaly;  Frelden- 
:-h  &  Ackarmaa  wdOb  rafieienee  to  the  mat- 
r  of  ttMiT'OoavBnaattaii^iaiMl  lOiej  b<m  "ft- 
1  to  me  that  Cher  niU  aot  make  a  claim  for 
ore  than  98S.0M.  Oat  of  that  anm  they 
to  paj  Mr.  J<rim  A.  WilSbt  for  aeirlcea 
ndered  br  hhm  daitac  the  Pemile  admlnia- 
:itioii,  sad  alao  deduct  from  aald  aniD  tbe 
sionnt  tbar  hum  atoaady  reoelTed  on  ae- 
tuut.  and  wttb  that  onOeiBtandlziSf  tIi.  that 
iry  are  Bvt  to  mahe  aiv  wntier  claim  than 
ii't.OOO  Id  tto  Assnsate,  w»  do  not  care  to 
itimit  any  teattmonr  oontmry  thereto."  Mr. 
Un-ace  Q.  FMt.  aittomey  tac  detaidant,  atat- 
i:  "That  Kill  be  aatlaCactorT  to  na.**  Mr. 
.  D.  SaUtfBB,  attorney  for  the  plalntlfl,  wom 
resent  at  the  time  theae  atatementa  were 
lade.  but  it  doea  not  appear  that  he  aaid 
nythlng  adatfng  tn  the  •anUeet  of  them,  or 
iat  he  objected  to  Mc  Hart's  propoaaL 
In  tticto  hrlef.  connatf  for  anpeUant  aayi 
If  expert  testimony  la  blading  upon  thia 
nnrt  In  «aaM  of  tUB  •chBracter,  then  we  are 
ompelM  to  admit  that  the  aOowanee  of 
so.uuo  to  wM  attoEseyB  Car  their  serrloeB  la 
ut  exomtrc;**  But  plaintiff's  ccnnsel  op- 
ose  tbe  aomAian  of  that  prtaictirie,  and  np- 
u  tiicir  view  and  constmctlon  4tf  4he  opii^ 
)a  of  the  eomt  la  tbe  caae  of  In  re  Doiland, 
3  Cal.  2Sft,  coatend  that  tftila  oonrt;  regard- 
I'ss  of  the  flndlng  of  tbe  trial  eotirt.  ahonld 
L-view  tbe  erkkence  as  to  the  ^alne  of  the 
ervlcee  rraidared,  and  then  -compare  ibi  owa 
uclgment  of  tibelr  Tsloe  with  that  of  tbe  ex- 
icrt  wltDeeaea.  and  therenpon  make  anch  al- 
(iwance  as  may  be  considered  jnet.  We 
liink  that  case  4oeB  act  go  to  the  lengtbi 
it-re  Insisted  upon,  and  the  principle  there 
Icclared  doea  net  aiivlr  to  tUa  court  as  an 
ipiit'Ilate  coort  The  true  rnle  la  the  ooe 
bore  anaoanecd,  aad  that  hi.  the  trial  eoart 
s  not  bound  te  fix  the  amount  oC  the  fee  la 
imtrdsnoe  with  the  op  In  Lou  of  expert  gea- 
li-iuen,  leaned  tai  the  Jaw.  While  each  ert- 
ii'iice  la  praper,  and  always  admissible  1^ 
i^-ay  of  aaalsttng  ttie  court  In  arriving  at  a 
?nnolarion,  it  is  not  at  idl  oendualTe  upon 
:tie  trial  court:  and  It  la  for  that  court  to 


BBjt  upon  a  coneidemtlon  of  all  the  erldencer 
tekea  In  coonoctloa  with  Ita  owa  heat  toAgr 
ment,  vlmt  would  be  a  fair  and  Jnat  allow- 
anoe  for  the  aerrlcea  teadered.  Attomeya 
are  inclined  to  place  a  very  high  estimat* 
upea  tbe  valne  of  Uwlr  aervlces  when  ren- 
dered In  Important  Ittlgiitloo.  and  also  In- 
clined to  look  with  kindly  eyes  and  sympa- 
thetic feeUngs  upon  fiie  efforts  of  brother  at- 
torneys when  mgaged  In  establishing  before 
the  oDsrt  the  value  of  aerrteea  performed  In 
large  estates,  fortunate  enough  ^  poasesa 
well-fllled  coffers.  Under  these  coadltionay 
when  upon  tbe  wftneas  stand  ae  eKpertB,  they 
entertain  moat  Hberal  vlewB  as  to  what 
should  be  the  amount  of  a  brother  attorney's 
allowance,  and  hold  large  Ideas  aa  to  the  Im- 
portance of  the  litigation  In  which  be  baa 
been  engaged.  It  Is  well,  and  It  ts  the  law, 
that  the  court  should  temper  this  Und  of  evi* 
denoe  with  Ita  own  calm  jndgme&t,  baaed 
npon  tbe  amount  and  kind  of  labw  perform- 
ed, and  to  thereupon  make  Its  decree.  When 
a  court  has  done  this,  this  oaart;  as  aa  aivd* 
late  covrt,  only  baa  ttm  eight  to  Interfere 
with  Its  Judgment  when  a  phttat  and  palpable 
abuse  of  its  discretion  (for  It  has  a  large  dl»- 
cretlon  In  such  matters)  has  occnrned. 

While  tbe  fee  allowed  In  tbe  present  case 
18  a  very  large  one,  stm  we  think  the  judg- 
ment must  stand.  It  appears  that  tbe  air 
lowanee  made  is  less  than  the  eattmate  of  any 
witness  who  testTfled,  and  such  fact  lndi<»te» 
that  tbe  trial  court  did  not  consider  Itself  ab- 
solutely bound  "by  the  npert  testimony  pre- 
sented. Under  these  dreumstancee,  we  can- 
not say  thnt  the  allowance  Is  eleariy  and  pal- 
pably too  great.  In  addition.  It  appears  that 
tbe  sole  heir  to  the  estate  by  her  counsel,. 
In  open  court,  at  the  trial,  consented  to  an 
allowance  of  tUs  amount  Practically  and 
snbstandally.  abe  la  the<aily  party  Interested 
In  this  litigation,  for  the  amount  of  tbe  fee- 
muat  come  from  bar  estate.  TbeadmhUatra- 
tor  la  here  as  an  appdlairt,  testing  the  vajld- 
tty  of  thia  decree,  preanmpttrely  tar  hia  own 
aecnrity  aa  a  dlsbursli^  agent  only. 

For  tbe  foregoing  reaaims,  the  Jodgment  IS^ 
affirmed. 

I  concur:    VAN  FLKET,  J. 

TEMPLB,  J.  I  ooncnr  In  the  judgment  am 
Hie  gronnd  laat  dlacusaed  Mr.  Jnstloe  GA^ 
BOUT7B.  I  do  not  tUnk  tbe  Isaraed  judge- 
of  tbe  probate  court  eooftd  haTO  uaed  hla  owm 
jodgueDt  as  to  tbe  sum  to  be  aUowed;  for 
there  la  nothing  fn  the  ncerd  wUch  would 
Justify,  aa  a  matter  at  dlacrettei,  -Uie  allow- 
ance of  so  }KegB  a  auB.  Baw  ooart  properly 
allowed  Uie  earn  agreed  to  by  the  party  wl» 
must  pay  tt  Oonrta  have  no  idgtat  to  be  lib- 
eral with  tlia  mom^r  ^  other  peeylfl;  and 
atoidd  be  cnefol  that  feea  aJtowed  ler  tmat 
estates  mm  no  larger  than  weald  be  paid  for 
like  services  by  thoae  wlw  are  competent  t» 
omtract  for  themselvea. 


Digitized  by  Google 


98D 


PACIFIC  B£!POBTSIB,V(d.  42. 


McKUNB  et  aL  v.  SANTA  CLARA  VALLEY 

MILL  &  LUMBER  CO.    (No.  15,964.)> 
Supreme  Court  of  Califomia.    Dec.  17,  1S9S.) 
OBSTBvcTmo  Street— Ikjubt  to  Teah— Nonooh- 

rUASCB  WITH  OBDIHAKCB— C0^*TR1BL'T0BT  NBO- 
UOBXOB— PRESOMntONB— UI8JOINDBR  OT  AC- 
TIO X  S—WilVBB. 

1.  One  malntainine  lamber  piles  on  a  street 
without  authority  is  liable  to  one  injured  be- 
cause thereof  without  fanlt  of  his  own. 

2.  Lumber  piles  projecting  iato  a  street  pre- 
vented a  team  advancins  on  the  proper  side  of 
the  street,  and  shut  out  the  view  of  anything 
beyond  it.  Considerable  noise  was  also  made 
by  a  neighboring  sawmill.  The  team  being 
driven  around  the  pile  was  brought  close  to  a 
railroad  track,  and  then  an  approaching  train 
tvas  seen.  The  team  coald  not  cross  the  traclc 
in  safety,  and  was  prevented  by  lumber  piles 
from  moving  in  any  other  direction.  The  horses 
liecnme  frightened  and  hacked  into  the  train. 
Held,  that  the  court  could  not  say,  as  matter 
of  law,  that  the  driver  was  guilty  of  contribu- 
tury  negligence,  and  properly  left  it  to  the  jury. 

5.  Possession  and  ownership  of  lamber  piled 
in  a  street  being  shown,  it  will  not  be  presumed 
that  its  location  was  without  the  knowledge  or 
ooatrary  to  the  wishes  of  the  owner. 

4.  Where  the  piling  of  lumber  by  defendant 
in  a  street  is  alleged  to  have  been  uie  cause  of 

giintiffs  injury,  it  Is  not  error  to  charge  that 
ilure  to  comply  with  an  ordinance  is  ne^Ii- 
ffience,  and  that  if  defendant  was  obstructing 
the  street  in  the  manner  alleged,  In  violation  of 
an  ordinance,  it  was  negligence. 

6.  Joinder  of  action  for  injury  to  a  wife,  to 
^^ch  the  wife  la  a  necessary  party,  with  ac- 
tion for  consequential  damages  to  husband,  to 
iriiich  the  wife  is  not  even  a  proper  paji^,  is 
mived  b7  failure  to  demnr. 

Department  2,  Appeal  from  superior  court, 
Santa  Cla»  coimt7:  W.  O.  Lorigan,  Judge. 

AcdoD  hy  B.  F.  MCKnne,  aOminlBtratw,  and 
EUzabetb  Jones,  against  the  Santa  Clara  Val- 
1^  Uin  ft  Lumber  Company.  Judgment  finr 
ptplnUffs.   Defendant  appeals.  Affirmed. 

Irs.  E.  Spencer  and  D.  W.  Bnrchard,  for 
appellant.   S.  O.  Tompkins,  for  respondents. 

HENSHAW.  J.  Appeals  from  the  judg- 
ment, and  trcm  the  order  denying  defendant 
a  new  trial.  Samud  Jones  and  Elizabeth 
Jores,  his  wife,  prosecuted  this  action,  alleg- 
ing that  defendant  piled  and  maintained  lum- 
ber upon  a  public  street  of  the  city  of  San 
Jos€,  contrary  to  and  In  direct  and  continual 
violation  of  an  ordinance  of  the  city  of  San 
Jos^,  and  In  willful  neglect  and  disregard  of 
the  lights,  safety,  and  convenience  of  per- 
sons traveling  along  the  highway.  On  May 
23d,  while  these  piles  of  ituuber  were  so  main- 
tained, plaintiff  Elizabeth  Jones  was  being 
conveyed  in  a  buggy  driven  by  one  Anrella 
Jones  along  said  street.  Reaching  the  first 
pile  of  lumber,  the  driver  was  compelled  to 
turn  around  it,  and  was  thus  brought  close  to 
a  railroad  track,  and  then,  for  the  first  time, 
became  aware  of  the  approach  of  a  train, 
iiclng  unable  to  turn  out,  or 'to  move  away, 
by  reason  of  the  lumber  piles,  the  horse  b&- 
came  frightened,  and  backed  the  buggy  Into 
the  passing  cars,  throwing  out  plaintiff  EUza- 
beth  Jones,  and  seriously  Injuring  her,  to  the 
damage  of  plaintiffs  In  the  sum  of  $15,000. 

>  Bdtearlng  denied. 


"Plaintiffs  [the  complaint  proceeds]  hare  beei 
compelled  to  eipend  the  further  sum  of  9600 
for  medical  attendance  upon  plaintiff  EOta- 
beth  Jones'  said  injuries,  and  the  further  sum 
of  $300  for  the  attendance  of  a  nurse. "  De- 
fendant's motion  for  a  nonsuit  was  denfedl,  and 
the  cause  sabtnltted  to  the  jury  for  dedalon 
upon  the  evldoice  of  plaintiffs  alone. 

The  motion  for  nonsuit  was  properly  denied. 
It  Is  true  that  when  the  evidence  Is  unconflict- 
Ing  tlie  question  of  contributory  negligence  Is 
Often  one  of  law  fbr  the  court  rather  than  one 
of  fhct  for  the  jury.  But  if  the  court  fs  not  sat- 
isfied that  the  evidence,  as  matter  of  law,  es- 
tablishes the  contributory  negligence  of  the 
plaintiff,  or  If  It  believes  that,  under  the  evi- 
dence touching  the  conduct  of  plaintiff,  rea- 
sonable minds  might  differ  upon  the  question 
whether  or  not  he  was  negligent,  then  the 
question  at  once  returns  to  the  domain  of 
fact,  and  the  duty  of  the  court  Is  to  allow  the 
jnry  to  solve  it  as  a  fact.  The  evidence  dis- 
closed that  the  occupants  of  the  buggy  were 
driving  uixm  the  pn^>er  side  of  the  loailway. 
They  saw'  a  pile  of  lumber  In  front  of  them 
which  projected  Into  the  street.  Tbey  could 
have  driven,  and  did  drive,  with  safety  around 
this  first  pile,  but  there  was  a  snocessioB  of 
piles  beyond,  of  which  they  were  in  igno- 
rance. The  pUe  efttut  out  th^  Tlew.  The 
mill  made  considerable  noise.  Only  upon  driv- 
ing around  the  first  pile  did  they  see  the  otbe- 
idles,  and  for  the  first  time  noticed  tbe  ap- 
proaching train.  The  engineer  then,  too.  first 
observed  them.  They  were  thus  caught  in  a 
position  where  they  could  nelthw  advance  mr 
retreat,  nor  cross  the  track  with  safety,  and 
where  they  could  not  move  to  the  roadside 
away  from  the  approaching  train,  because  of 
the  obstructing  lumber.  Tbey  tried  to  get 
into  a  passage  or  driveway  between  the  lum- 
ber piles,  but  conld  not  socceed.  As  tlie  en- 
gineer testified,  they  were  shut  in  a  box.  Un- 
der these  facts,  which  are  no  more  stnmgly 
stated  than  the  evidence  warrants,  the  ques- 
tion of  contributory  negligence  was  propoly 
left  to  the  jury. 

2.  That  the  defendant  was  guilty  of  negli- 
gence admits  of  no  doubt  One  who  main- 
tains any  nnauthorized  obstructiou  npon  a 
highway  by  means  of  which  another,  through 
no  fault  of  his  own,  Is  Injured  In  person  or 
property,  Is  responsible  In  damages  therefor. 
It  Is  claimed,  however,  that  tbe  evidence  did 
not  show  that  tbe  defendant  owned  or  main- 
tained the  lumber  piles.  But  it  did  show  that 
defendant  operated  a  planing  mill,  and  that 
the  lumber  was  -piled  upon  its  premises  pro- 
jecting into  the  street.  "It  was  from  ibe 
front  of  the  mill  north  along  the  outside  of 
the  ^dewalk."  It  was  in  evidence,  also,  that 
defendant  owned  this  Itunber,  and  immediately 
after  tbe  accident  commenced  to  ranove  it. 
This,  In  the  absraice  of  any  counter  showing, 
was  clearly  sufiicient  For,  the  possesaton  and 
ownership  of  tbe  property  being  thus  eBtaI>- 
llsbed,  It  will  not  be  presumed  that  Its  locatfon 
was  without  the  knowledge  (tr  contruy  to  the 
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wlsbes  of  the  owner.  For  these  reasons  the 
hiBtractlons  bearing  upon  tbls  proposition  were 
properly  refused. 

3.  An  ordinance  of  tbe  dly  of  San  Jo86  was 
InttDdoced,  declaring  it  a  mlademeanor  for  any 
pttson  to  place,  erect,  or  maintain  an  obstnic* 
tkoi  upon  any  of  tbe  Btreeta  of  the  dty.  Tbe 
court  Inatructed  the  jray  as  foUowa:  "Tbe 
f^ure  to  comply  with  a  municipal  ordinance, 
or  to  pertbrm  a  duty  which  Is  imposed  by  a 
nranldpal  Mdlnance.  is  negligence  in  Itself. 
Therefore,  if  yon  find  that  the  defendant,  at 
tbe  time  of  tbe  alleged  accident,  was  obstmct- 
Ing  the  said  Fourth  street  In  the  manner  al- 
leged, in  violation  of  an  ordinance  of  the  city 
of  San  Josd,  that  in  itself  estabUsIies  negli- 
gence upon  tbe  part  of  tbe  defendant,  and  it 
is  not  necessary  that  tbe  plaintiffs  make  any 
further  showing  of  negligence  in  defendant  to 
order  to  recover,"  Appellant  criticises  tMs  to- 
Btructlon,  using  tbe  language  of  tbe  supreme 
court  of  Oregon:  'To  say  tliat  the  mere  fact 
of  the  violation  of  tbe  ordinance  Is  conclusive 
evidence  of  negligence.  Is  negligence  per  se, 
without  regard  to  the  conduct  of  the  plaintiff, 
or  tbe  duty  imposed  upon  him  under  tbe  ch> 
cumstancea,  would  be  to  relieve  him  of  the  con- 
sequences of  his  acts,  when  they  contribute 
to  the  Injury,  and  result  In  an  unjust  liability 
upon  the  defendant."  Beck  v.  Railway  Co.,  34 
Pac.  755.  That  the  failure  of  any  person  to 
perform  a  duty  Imposed  upon  him  by  statute 
or  legal  authority  Is  sufficient  evidence  of  neg- 
ligence has  t>een  repeatedly  declared  by  this 
court  Slemers  v.  Eisen,  54  Cal.  il8;  Drlscoll 
T.  Railway  Co.,  97  Cal.  558,  32  Pac  591.  But 
tbe  prlndple  bas  this  very  obvious  limitation: 
The  act  or  omission  must  have  contributed  di- 
rectly to  the  Injury,  or,  however  Improper  or 
Illegal  It  may  have  been  in  the  abstract,  no 
action  for  damages  can  be  founded  upon  it. 
The  failure  of  a  locomotive  engineer  to  sound 
bis  bell  or  whistle  before  crossing  a  falgbway 
would  be  rasentlally  negligent,  but  a  totally 
deaf  travels  upon  the  highway  could  to  no 
way  have  suffered  from  the  omission,  and  as 
to  bim  It  would  not  he  negligence.  So,  too, 
the  requirement  of  a  night  light  to  warn  the 
public  of  a  temporary  obstruction  upon  a  street 
TTould  not  advantage  a  man  absolutely  blind, 
and  the  failure  to  maintain  it  would  not,  as  to 
him.  be  negligence^  But  with  an  exceptional 
case,  such  as  the  foregoing,  the  court  was  not 
dpaltog,  and,  under  tbe  facts  presented,  we 
do  not  think  tbe  objection  that  the  tostruction 
eliminated  from  consideration  tbe  "conduct  of 
the  platotiff,  or  the  duty  Imposed  upon  bim," 
or,  in  other  words,  tbe  question  of  hb  oontitb- 
ntory  negligence.  Is  well  taken.  For,  in  the 
GrA  place,  the  Instruction  declares  the  defena- 
aut  to  be  negligent  only  It  obstructing  the  street 
"In  the  manner  alleged,"  which  manner,  as  al- 
leged, directly  contributed  to  the  accident.  In 
tbe  second  place,  the  instruction,  which  is 
one  of  a  series,  cannot  fairly  be  torn  from  its 
context  for  criticism,  and  the  Instructions,  as 
m.  whole,  show  that  tbe  Jury  was  fully  to- 
■tructed  upon  the  doctrine  of  contributory  neg- 


Ugence;  tlie  court  saying,  among  other  tUogs: 
"An  obstruction  cannot  be  complained  of  by 
a  party  who  fails  to  exercise  ordlmuy  ear« 
and  prudence  to  avddlng  it" 

4.  Tbe  court  admitted  evidence,  over  defend- 
ant's objection,  ot  the  husband's  neceasair  dto- 
bursements  for  physldans  and  nmses  In  ait- 
tending  his  wife,  and,  likewise,  Instructed  the 
Jury  upon  the  subject.  This,  it  Is  claimed,  was 
error.  The  action  was,  primarily,  one  for  tbe 
recovery  of  damages  for  injuries  done  to  tbe 
wife;  and  though  tbe  right  of  action  and  tbe 
damages  recovered  are  community  property, 
this  form  of  action  is  an  exception  to  the  nd» 
that  the  husband  has  control  of  tbe  commun- 
ity i»roperty,  and  may  sue  or  be  nied  alone 
where  tt  Is  concerned.  The  wife  is  a  neces- 
sary party.  TeU  r.  Olbaon,  66  Oal.  SM7,  5  P«e. 
223;  McFadden  Railway  Co.,  87  CaL  464,. 
25  Pac.  681.  The  husband  has  a  separate 
action  for  consequential  damages  to  him  for 
his  wife's  injuries,  to  which  are  Included  loss 
of  service  and  expenses  incurred  looking  to 
her  recovery.  In  this  actltm  the  wife  is  neither 
a  necessary  nor  a  pnqper  party.  Tbe  two 
causes  of  actfon  cannot,  with  us,  be  jotoed  in 
one  suit,  though  the  practice  is  elsewhere  pei^ 
missible.  Add.  Torts,  052.  The  complatot 
was;  therefore,  open  to  demurrer  for  Improper 
jotoder  of  causes  of  action.  Code  Civ.  Proc. 
I  430,  Buhd.  5.  The  defendant  faUed  to  avaU 
himself  of  his  right  to  demur,  and  made  do 
objectkai  to  the  complatot  until  evidence  was 
sought  to  be  introduced  to  support  of  these 
averments.  His  objection,  then  for  tbe  tirst 
time  made,  came  too  late.  Having  failed  to 
dmur,  he  Is  conclusively  deemed  to  bave 
waived  tbe  objection.  Id.  8  434.  Tbe  tostmc^ 
tlons,  the  refusal  to  give  which  Is  complatoed 
of,  were  either  properly  refused  or  were  cov- 
ered by  those  given  of  the  court's  own  mo- 
tion. Tbe  Judgment  and  order  appealed  from 
ate  affirmed. 


We  concur:  TBMPLD.  J.;  McFABLAND; 


J. 


In  re  DELANETS  ESTATE.  (S.  F.  14T.)« 
(Supreme  Court  of  California.    Dec.  23.  1895.> 

EXEODTOBS  IND  ADM1KISTRA,T0RS— SbtTLBHENT  OT 
ACCODNT— COMMtBSIOHS  — AFPBLUTB  CoOBTS-' 
JmiBDIOTlON— APPBU.  —  KOTICI— Fartibb— Db- 

oisioy. 

1.  Under  Code  Civ.  Proc.  |  1618,  providing 
for  allowance  to  exeoutora  of  commififiioiw  oa 
tbe  amount  of  ttie  estate  "acconnted  for,"  an 
executor  should  not  be  allowed  commiasionB  for 
the  c&re  of  l&nd  In  the  poftsesgioD  of  decedent  at 
his  death,  but  for  the  recovery  of  which  a  judge- 
ment has  been  rendered  in  favor  of  a  third 
person,  tboush  at  the  time  of  the  settlement  of 
the  executor  s  account  an  appeal  ia  pendtn^ 
from  such  judgment. 

2.  Under  the  conBtitution,  giving  the  sa>- 
preme  court  appellate  jurisdiction  on  all  sueb 
probate  matters  as  may  be  provided  by  law^ 
and  the  Code  of  Civil  Procedure,  anthoriziog 
appeals  from  an  order  "settling  the  accoQot  or 
an  executor,"  such  order  is  app«Uabie,  Ine- 
spective  of  the  amount  tovolved. 


*  Rehearing  dftnled. 
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S:  ThoQtft  'the  order  of  diBtrlbntSmi  and  the 
•«>4er  Bcttline  the  aceoant  of  the  execntor  are 
Itxlnded  in  the  same  faratniment,  aoder  one  Bi^ 
nature  of  the  judge,  yet  each  order  is  appeal- 
Able,  and  therefore,  on  appeal  hy  an  heir  from 
the  order  settline  the  account,  service  of  notice 
on  a  diBtribaAee  IS  ttnneceasarr. 

4.  On  cevenial  of  the  ocder  aettlfaig  the  tuo- 
count  of  an  administrator,  an  order  of  distribu- 
tion must  also  be  reTerBed. 

De^rtment  1.  Appeal  from  s^periiMT  court, 
city  and  county  of  San  Francisco;  J.  Y. 
CotTey,  Judge. 

Appeal,  in  the  nmtter  af  the  estate  of  Mar; 
Oelaney,  from  an  order  of  4lBtrlbutlon.  aud 
from  au  order  settling  tlie  account  of  tte 
executrix.  Reversed.' 

F.  J.  Castlehun,  for  appellant.  Sawyer  A 
Burnett  and  Nicholas  Bowden,  for  respond- 
ent 

HARRISON,  X  Tbe  executor  of  the  Uurt 
Trill  of  Maiy  Delaney,  deceased,  presented 
bis  final  account  to  the  court  for  settlement 
And  allowance,  and  at  the  same  time  peti- 
tioned fbr  the  dtotribntton  of  the  estate.  In 
Ms  account  be  inclttded  a  claim  for  commis- 
sions upon  two  {»TcelB  of  land  which  had 
tieeu  Included  In  the  Inventory  of  the  estate, 
Irat  whldi  were  at  that  time  luTolved  In'  Uti- 
satlon  wherein  a  Jnd^oit  was  subsequent- 
ly rendered  adverse  to  tbe  estate.  One  of 
the  hctrs  contested  this  Item  of  the  account, 
but  her  objectlcms  were  ovemiled.  and  the 
court  settled  tiie  account,  allowing  the  exec- 
utor commlBstons  upon  this  land,  and  there- 
upon made  a  decree  of  final  distribution. 
This  appeal  fs  taken  by  her  from  the  order 
settling  the  account,  and  also  from  the  de- 
cree of  dlstiihutlDn.  These  two  parcels  of 
land  form  a  portion  of  Laftiyette  Square,  In 
the  city  and  county  of  San  Francisco,  and 
were  In  the  possession  of  the  deceased  at  the 
time  of  her  death,  and  were  afterwards  tak- 
en Into  jpo^sslon  by  the  executor,  and  cored 
for  by  hftai  during  his  admlulstintlon  of  the 
estate.  He  was  allowed  for  all  the  expense 
incurred  In  thus  caring  for  the  property,  and 
was  also  allowed  commissions  upon  the  In- 
come received  tlterefrom.  It  was  shown  at 
the  hearing  that  the  land  was  a  portion  of 
that  Included  In  the  action  of  City  and 
<3onnt7  of  San  Francisco  v.  Mooney,  for  the 
recovery  of  Lafayette  Square,  and  that  at 
the  time  tbe  court  made  the  order  appealed 
from  Judgment  had  been  rendered  therein 
in  favor  of  the  dty  and  coun^,  and  that  an 
appeal  therefrom  was  then  iKxiding.  This 
Judgment  was  subsequently  affirmed  by  this 
court  lOS  Cal.  686,  39  Pac.  862.  This  land 
luMi  been  originally  appraised  at  939,200,  and 
when  the  account  came  up  for  settlement 
and  tbe  appellant  objected  to  ai^  allow- 
ance  at  commissions  upon  Its  valuation,  the 
court  ordered  a  reappralsement  and  upon 
-such  reappralsement  the  land  was  valued  at 
9100,200,  "upon  condition  that  the  estate  has 
title  to  the  same."  The  record  does  not 
■Show  at  what  time  this  reappralsement  was 


made,  or  tiiat  any  further  proceedings  were 
bad  upon  the  final  account  until  after  tJw 
filing  of  the  supplemental  account  Tbe  final 
accomit  was  filed  Match  30,  18B^  and  the 
objections  thereto  were  filed  In  April,  1S9S. 
The  supplemental  account  was  filed  in  No* 
vember,  1894,  and  when  these  aecouotB  were 
again  brought  on  far  settieraent  the  appel- 
lant renewed  her  objections  to  the  allowance 
of  commissions  upon  this  amount,  bat  her 
ol^ections  were  overmled. 

We  are  of  tbe  (pinion  that  the  court  erred 
tn  allowing  the  executor  comndsslons  upon 
the  value  of  these  two  parcds  of  land.  Tliey 
were  a  portion  of  a  public  square  In  tbe 
city  and  county  of  San  Frandsco,  and  de- 
lineated as  such  upon  the  oflldal  maps  of 
said  <AtT  and  county,  and  presmnptlvely 
were  not  susceptible  of  private  ownenhlp. 
The  litigation  over  tUs  square  was  a  matter 
of  public  notoriety,  ai^  at  the  time  the  oc^ 
der  appealed  ftom  was  made  ft  bad  been 
Judicially  determined  that  the  city  was  en- 
titled to  Its  possesshm.  It  is  not  shown  by 
the  record  upon  v^t  basis  tiie  idlowance  of 
commissions  upon  this  land  vras  fixed  by  the 
court  the  order  settibig  the  account  in  tills 
respect  being;  "Said  execntor  should  be  al- 
lowed the  sum  of  |1,^.50,  as  commlssianB 
on  tiie  estate  accounted  for  by  hfm  in  said 
final  account,  and  as  compmsatlon  for  tiie 
care  of  tbe  property  belonging  to  and  claim- 
ed by  said  estate."  The  commisslan  which 
the  stetute  authorizes  to  be  allowed  an  ex- 
ecutor Is  the  compensation  fixed  by  law  for 
his  care  of  tiie  property  beloi^lng  to  tbe  es- 
tate, and  the  court  is  not  authorized  to  make 
any  additional  allowance,  unless  be  shall 
have  petitioned  for  an  allowance  ttierefor. 
and  shown  that  he  has  rendered  some  ex- 
traonHnary  service.  In  re  Moored  Estate.  96 
CaL  522,  31  Pac.  081.  As  there  is  no  claim 
by  the  executor  tn  tiie  present  case  that  he 
had  rendered  any  extmordluaTy  service,  tiie 
order  of  the  court  In  awarding  Um  tiie 
above  amount  of  commissions,  must  be  con- 
Btmcd  to  be  as  his  compensation  fbr  caring 
for  the  property  belonging  to  the  est&te; 
and,  to  the  extent  tiiat  It  Is  In  excess  of  the 
statutory  percentage  upon  the  estate  that  he 
has  accoimted  for,  It  Is  erroneona  ^le  ex- 
ecutor Is  to  be  fldlowed  conmilsslozis  upon 
the  amount  of  the  estate  *^ccounted  for^  by 
him  <Code  Civ.  Proc.  i  1G18),  and  ht  Re  Rl- 
caud's  Estate,  70  Gal.  69,  11  Pac.  4T1.  tliis 
phrase  was  construed  as  entitiing  him  to 
commissions  upon  only  such  property  as  be- 
longed to  the  estate,  and  for  which  be  would 
be  chargeable  In  his  account  In  that  case 
the  executors  took  posscssira  of  certain  real 
estate  which  was  held  by  the  testator  at  the 
time  of  his  death,  and  defended  an  action 
which  was  then  pmdlng  for  its  recovery, 
and,  when  Judgment  had  been  rendered 
against  them  fOr  Its  possession,  surrendnvd 
the  same.  To  their  dfdm  tor  commlsadonf 
upon  the  appraised  value  of  tiie  land  tiie 
court  said:   "The  land  Itself  did  not  he- 
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ixmg  to  Qie  eetate.  It  WBB,  tbevefore,  no  pnrt 
of  Its  assets,  and  its  valne  did  not  form 
any  part  of  the  value  of  the  estate  in  the 
possession  of  the  executors  for  which  they 
were  chargeable.  Therefore,  as  It  was  not 
legall7  tnduded  In  the  value  of  the  estate 
taken  Into  their  possession  and  for  which 
they  had  to  account,  they  were  not  entitled 
to  commissI(ms  npon  it."  The  reasoning  of 
the  court  In  that  case  la  fully  applicable  to 
the  present  The  only  interest  of  the  es- 
tate In  the  land  was  that  of  possession,  and 
the  judgment  of  the  superior  court  that  the 
title  to  the  land  was  in  the  city  and  county 
should  have  been  recognized  by  the  court 
as  a  reason  for  disallowing  any  commissions 
thereon.  The  effect  of  the  Judgment  was  to 
determine  that  the  estate  bad  no  title  to  the 
land,  and,  consequently.  It  did  not  consti- 
tute a  portion  of  the  estate  to  be  accounted 
for  by  the  executor.  Althon^  the  Judgment 
bad  been  appealed  from,  there  was  no  pre- 
vumption  that  tt  woald  be  reversed,  and,  if 
ft  should  be  affirmed,  tt  conid  be  enforced 
at  any  time.  It  was  immaterial  that  the 
executor  had  not  surrendered  possession  of 
the  land.  If  he  had  surrendered  it  upon 
the  entry  of  Judgment,  It  would  not  be  con- 
tended that  he  should  have  been  allowed 
commissions  upon  Its  value,  and,  whether  he 
snrrenderv  it  before  or  after  the  settlement 
of  bis  accormt,  It  Is  equally  evident  that  It 
does  not  constitute  a  portion  of  the  efrtate 
accounted  for  by  him.  The  fact  that  the 
property  was  In  litigation  might  have  been 
a  reason  for  the  court,  in  the  exercise  of  Its 
discretion,  to  delay  a  settlement  of  the  ac- 
count until  the  litigation  should  be  deter- 
mined, but.  If  the  execntor  would  have  his 
account  settled  at  that  time  and  under  those 
circnmstancffl,  the  court  was  not  authorized 
to  allow  him  commissions  npon  the  valua- 
tion of  property  which  had  been  determined 
not  to  belong  to  the  estate. 

The  resiwndent  urges  that.  Inasmuch  as  the 
appellant's  share  of  these  commissions,  If 
they  had  been  disallowed,  Is  less  than  (300, 
the  appeal  cannot  be  entertained.  The  con- 
stitution, however,  gives  to  this  court  appel- 
late Jurisdiction  "In  all  such  probate  matters 
as  may  be  provided  by  law,"  and  the  legis- 
lature has  authorised  an  appeal  from  an  or^ 
•der  "settling  an  account  at  an  exeeotor,"  Ir- 
respective of  the  amoont  Involvad.  Code 
Olv.  Proc.  1 968. 

A  motion  was  made  by  tbe  respondent  to 
dismiss  the  appeal  for  failure  to  serve  the 
notice  of  appeal  upon  one  of  tbe  distributees 
named  in  tbe  decx«e  of  dlstrfbutlon.  TUs 
appeal  Is,  bowever,  taken  from  tbe  order 
settling  tbe  account,  as  well  as  from  the  de- 
•cree  of  distribution.  Bach  of  these  orders 
is  appealable,  and*  although  both  were  made 
At  tbe  same  time,  and  are  included  In  the 
same  paper,  under  one  signature  of  the 
Jndge,  the  right  of  api)eal  from  either  Is  not 
affected  thereby.  Upon  an  appeal  from  an 
order  settUng  an  HiCCOtiD^  the  execntor  la  tiie 


oidy  adverve  party  npon  whom  tt  la  neces- 
sary to  serve  the  notice  of  appeal.  As  the 
reversal  of  the  order  settling  the  account 
necessarily  vacates  tbe  decree  of  distribu- 
tion, it  Is  unnecessary  to  determine  whether 
the  appeal  from  that  decree  has  been  prop- 
erly talEen.  The  orders  appealed  from  are 
reversed. 


We  concur:  GABOUTrD,J.;yAKFi;d!StT, 


J. 


HOWLAND  et  aL  T.  OAKLAND  OONSOEi. 

ST.  BY.  CO.  et  aL   (No.  l&,97a)^ 

(Buiweme  Court  of  CaUfomls.    Dee.  18,  1895.) 

Sthht  BAiLaoADS— AfrrioN  fOB  lanrmT  io  Pas- 
BBKGBR— BvinsirCS— EXTBBT  TssTiMoirr  —  Ez- 
OBSsivB  Uahaobo— Naw  TaiAX/--NBWi.T-I>iBCov- 

XBBD  KVIDEKCB. 

1.  In  an  action  against  two  street-railway 
companies  for  Ininrles  dne  to  a  collision  between 
their  cars,  where  there  wa»  direct  evidence  of 

neglieence  on  the  part  of  the  company  ag^nst 
wnlcn  judgment  was  rendered,  it  was  proper  to 
deny  a  motion  for  new  trial  based  on  newiy-dia- 
covered  evidence  bearing  on  the  relative  negli- 
gence of  the  two  companies. 

2.  Where  an  expert  haa  described  the  per- 
sonal injuries  received  by  plaintiff,  and  given 
his  opinion  as  to  the  cause,  a  question  snbse- 
qnently  put  to  another  expert,  who  ezarainsd 
plaintiff  and  heard  the  testimony  of  the  first 
expert,  as  to  bis  opinion  of  the  cause  of  the  con- 
ditions he  observed,  "assuming  the  statement** 
made  by  the  first  expert  to  be  true,  was  not  ob- 
jectionable as  asking  one  expert  to  base  his 
opinion  on  the  opinion  of  another  expert. 

3.  An  objection  to  a  question  put  to  an  ex- 
pert that  It  was  Irrelevant,  immaterisl.  and 
mcompetent,  was  too  general  to  allow  eonsidera- 
tioQ  of  whether  tbe  question  was  not  objection- 
able as  asking  one  expert  to  base  bis  otdnion  on 
the  opinion  of  another  expert 

4.  An  objection  tiiat  a  question  to  an  ex- 
pert was  not  a  proper  hypothetical  question 
would  not  permit  the  consideration  of  whether 
it  was  proper  in  framiiig  the  question  to  refer 
witness,  as  a  basis  for  his  opinion,  generally, 
to  facts  testified  to  another  expert  Immeai- 
ately  before. 

5.  Whether  an  expert  has  qualified  himself 
to  answer  a  hvpothetical  question  Is  within  tbe 
discretion  of  the  trial  court. 

6.  In  an  action  for  Injaries  dne  to  a  odll- 
den  of  electric  street  cars,  the  manner  of  run- 
ning  the  cars,  their  speed,  and  the  fadllty  with 
which  they  can  be  ntoppedtt  are  proper  sobjects 
of  eaniert  teatimony. 

T-  In  an  action  against  two  street-railroad 
companies  for  injuries  to  a  passenger  on  the  car 
of  one,  received  In  a  collision  at  a  crossing,  evi- 
dence of  a  custom  between  street-railroad  com- 
panies of  giving  tbe  <ddcr  >comp8n7  the  right  of 
way  at  crossings  was  admissible  to  show  which 
defendant  was  guQty  of  the  greater  negligence. 

8.  In  an  action  by  a  passenger  of  a  street- 
r^lway  company  for  injnnes,  where  it  appei^ed 
that  iHaintlff  was  pregnant  at  the  time  of  the 
accident,  and  that  a  miscarriage  resulted,  and 
that  her  eyesight  and  the  action  of  her  heart 
were  Impabed,  a  verdict  of  f 10,000  was  not  ex- 
cessive^ 

Department  1.  Appeal  from  snperiw  court, 
Alameda  county;  F.  B.  Ogden,  Judge. 

Action  by  Clara  Howland  and  another 
against  the  Oakland  Consolidated  Street-BaU- 
way  Company  and  tbe  Consolidated  Piedmont 
Cable  Company  for  personal  injuries.  From 
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a  Jodgnunt  asalnst  the  defendant  Oakland 
ConaoUdated  Street-SaUway  Company,  and  an 
order  denytoe  a  new  trial.  It  appeals.  Afflnned. 

Cliickerin?,  Tbomas  &  Gregory  and  R.  M. 
Fitzgerald,  for  appellant  Coogan  &  Foote  and 
F,  B.  Wlittn^,  for  respondents. 

VAN  FLEET,  J.  Action  for  damages  re- 
Bulting  from  personal  Injuries.  Tbe  action  was 
against  both  defendants,,  tbe  Injuries  having 
resulted  from  a  collision  of  tbe  cars  of  de- 
foidants  at  a  point  wbere  their  roads  crossed. 
Verdict  and  Judgment  were  ln.ftiTor  of  plain- 
tiff against  tbe  d^endant  Oakland  Oonsol- 
Idated  Street-Ballway  Onnpany  alone  and  tbe 
latter  appeals  from  the  Judgmoit  and  an  oi^ 
d«  dmying  It  a  new  blaL 

1.  The  first  point  urged  for  a  rerersal  Is  that 
tbe  court  below  erred  In  not  grantbig  appel- 
lant a  new  trial  upon  tbe  ground  of  newly-dis- 
covered evidence.  The  erldence  at  tbe  trial 
npon  tbe  qnestlon  as  to  which  one  of  the  two 
defendants  was  guilty  of  tbe  greater  degree  of 
netfigoice  In  bringing  about  the  acddent  was 
conflicting,  but  tliat  there  was  e^ence  tend- 
ing direct^  to  show  negligence  <m  tbe  part  of 
aiq>enant  tbete  Is  no  question.  The  newly-dls- 
covered  erldence,  if  it  may  be  so  regarded, 
bears  only  npon  the  question  of  tbe  relative 
degree  of  negligoice  ctf  the  two  defendants, 
and  in  no  way  tends  to  rebut  or  defeat  plain- 
tiff's rifi^t  to  recover  from  <xie  or  botta  of  the 
defendants.  While  It  may  not  be  purely  cu- 
mulatlve.  It  Is  largely  of  the  same  general  char- 
acter and  to  the  same  point  as  much  of  tbe 
evidence  adduced  at  the  trial,  and  In  any  evoit 
is  not  stich  ai^  in  our  Judgment,  would  be  llkdy 
to  render  a  different  result  a  new  trial 
reaatmably  probable.  Under  these  drcnm- 
stances,  tbe  court  below  was  not  only  Justified 
In  den^ng  the  motion,  but  we  tidnk  its  ruling 
In  that  regard  was  clearly  correct. 

2.  Tbe  evidence  sbowed  that;  about  three 
months  after  tbe  receipt  erf  tbe  Injunes  com- 
plained of,  idalntlff,  who  was  pregnant  at  tbe 
time  of  tbe  accident,  suffered  a  mlscarTlage, 
and  tte  evidence  tended  to  show  that  such  mis- 
carriage was  a  result  of  those  Injuries.  Dr. 
Huntington,  who  treated  plaintiff  for  tbe  In- 
juries, and  subsequently  attended  her  at  tbe 
time  ta  the  miscarriage,  wtM  a  witness  in  her 
behalf,  and  described  to  tbe  Jury  tbe  tbax- 
acter  of  tbe  Injuries  inflicted  upon  her,  and  tes- 
tified In  effect  that,  in  view  of  ber  condition  and 
the  cbaiacter  of  Injuries  which  be  described, 
It  was  bis  Judgment  Uiat  the  miscarriage  was 
produced  thereby.    Another  pbyslrian,  Dr. 

'/Stratton,  who  was  present  and  heard  ttie  tes- 
timony given  by  Dr.  Huntington,  was  then 
called  as  a  witness  for  plaintiff,  and  testified 
that  he  bad  been  called  In  consultation  with 
Dr.  Huntington  at  pbdntiff'a  bedside,  shortly 
before  the  miscarriage,  bnt  too  late  to  note 
personally  tbe  Immediate  cbaracto-  of  her  In- 
juries. After  descriUng  plaintiff's  condition  at 
the  time  be  was  so  oiUed,  he  was  asked  by 
plaintiff  this  question:  "Assuming  tbe  state- 


ment  made  by  Dr.  HunUngton  to  be  tme,  and 
the  character  of  the  InjilrteB  he  has  deamilwil 
to  have  been  InUcted  by  a  collision  of  twi> 
street  cars,  what,  in  your  Judgment,  was  tb<^ 
cause  of  the  ctmdltlon  that  yon  observed? 
Was  It  tbe  accident,  or  any  other  canseT**  Tbe 
i^)pellant  objected  to  tbe  qnestion  *^  Irrele- 
vant, Immaterial,  and  Incompetent"  vridch  was 
overruled,  and  the  witness  answered  that  in  bSa 
opinion  the  condition  was  due  to  the  aoddent. 
Tbe  question  was  that  repeated  in  a  aligbtly 
modified  form,  thus:  "Now,  assuming  a^n 
that  Dr.  Huntington's  statranoit  waa  true  as 
to  the  character  of  the  Injuries  which  were  in- 
flicted, as  I  bave  stated,  what,  hi  your  Judg- 
ment, was  tbe  cause  of  the  miscarriage,  if  there 
was  a  miscarriage?"  To  whldi  an>ellant  made 
the  same  ol^ectlon  as  before,  and,  further,  that 
it  was  not  a  proper  hypothetical  question.  The 
objection  was  again  overruled,  and  tbe  ques- 
tion received  a  like  answer.  These  rulings 
are  now  assigned  as  error.  It  is  said  that  the 
"statement"  of  Dr.  Huntingion  to  '<grtiicb  11% 
attmtlon  of  Dr.  Stratttm  is  dhected  hy  tbe 
question,  and  upon  wfalcb  he  ia  requested  to 
base  his  opinltMi,  necessarily  Inchided,  not  only 
tbe  facts  testified  to  1^  Dr.  Huntington,  but 
also  tbe  osdnion  of  tbe  latter  based  thereon, 
and  that  the  question,  theref (»e,  called  fbr  the 
oi4nlon  of  one  expert  based  Qpon  that  of  an- 
other, ^cb,  it  is  clabned,  was  Im^per.  We 
do  not  think  appellant's  oonstnictlQn  of  tbe 
question  a  fair  one,  or  that  tbe  language  used 
would  80  strike  the  apprehension  of  the  Jury. 
The  question  may  not  be  as  ftee  ttam  am- 
biguity as  It  could  bave  been  ipade,  bat  we 
thtok  it  BufiBdenUy  appears  theretrotm,  and 
would  be  80  understood,  that  what  tbe  witness 
was  asked  to  base  bis  <QinIoD  on  was  tbe  tacts 
stated  by  Dr.  Huntington  aa  to  the  Injuria 
to  plaintiff.  This  was  made,  indeed,  quite  clear 
hy  the  question  aa  put  In  its  modified  form. 
Tbe  construction  ccmtended  for  anpellant 
would  seem  to  lead  to  an  absurdity.  He  aaja 
It  was  equivalent  to  asking  the  viitness:  "Aa- 
sumlng  that  Dr.  Hnntlngton  Is  correct  what 
he  states  that  tbe  injuries  caused  UK  miscar- 
riage, what,  In  your  opinion,  waa  the  cause  of 
tiie  condition  that  yon  obsenredT**  If  anch 
were  to  be  taken  as  tbe  sense  of  the  questton. 
we  think  it  quite  obvlona  that  It  could  have 
done  appellant  no  harm,  since  tbe  answer 
would  bave  been  practically  meanlnglesa.  But 
such  Is  not  Ite  ordinary  iinport.  The  wttness 
had  listened  to  the  testimony  of  Dr.  Hunting- 
ton aa  to  the  Injuries  produced  iqion  ^atottfTs 
person,  and  be  was  asked,  assuming  the  in- 
juries to  bave  been  as  described,  to  give  his 
opinion  thereon  as  to  tbe  inducing  cause  of  the 
conation  in  which  be  found  the  patient  at  tbe 
time  he  was  called  In. 

If,  however,  we  were  to  assume  that  the 
question  is  open  to  tbe  critidsm  now  ursed, 
we  do  not  tbUik  the  objection  could  avail  de- 
fendant here,  for  the  reason,  as  claimed  hj 
respondent,  that  It  was  not  taken  In  tbe  court 
Iwlow.  Tbe  objection  there  was  that  tbe  ques- 
tion was  "brrelevant.  Immaterial,  and  Incom- 
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potent,  and  not  a  inroper  hypothetleal  qtm- 
tton."  TUB  form  (tf  objection  was  entirely 
too  general  to  call  the  court's  attention  to  the 
particular  rice  now  pointed  out,  and  It  Is  well 
settled  that  a  party  wlU  not  be  permitted  to 
avail  himself  in  this  court  of  a  more  specific 
objection  than  that  made  In  the  court  below. 
Appellant  should  have  pointed  out  the  particu- 
lar defect  which  rendered  the  question  either 
Incompetent,  irrelevant,  or  immaterial,  or 
wherein  It  was  not  a  proper  hyirathetlcal 
qneaUon,  that  the  objection  could  have  been 
Intelligently  ruled  upon,  and,  If  necessary  or 
proper,  obviated.  Water  Co.  v.  Swartz,  99 
OaL  281,  33  Pac.  878;  Crocker  t.  Carpenter, 
08  CaL  421,  33  Pac.  271;  People  v.  Frlgerio, 
107  Cal.  151,  40  Pac.  107.  The  reason  of  this 
obviously  jnst  rule  Is  well  stated  in  the  case 
of  Crocker  v.  Carpenter,  aboTe  dted.  There 
the  objection  In  the  trial  court  to  certain  offers 
ed  evidence  was  the  general  one  that  It  was 
irrelevant.  Incompetent,  and  Immaterial.  In 
this  court  the  appelant  sought  to  point  out 
qiedflc  reasons  why  that  objection  was  good, 
Imt  It  is  said:  "We  think  there  was  no  error 
In  oTtfToIlng  the  general  objection  thns  made. 
If  the  defendants  desired  to  object  to  the  of- 
fered evidence  upon  the  ground  that  the  prop- 
er fonndatlou  for  Its  admission  bad  not  been 
laid,  because  it  had  not  been  shown  that  the 
facts  stated  In  such  answers  were  Inserted 
with  the  knowledge  of  defendants,  the  objec- 
tion should  have  been  spedflcally  pointed  out, 
and  called  to  the  attention  of  the  court  and 
tbe  opposing  counsel.  If  this  specific  objec- 
tion had  been  made,  It  la  possible  that  It  could 
have  been  removed  by  farther  evidence  upon 
the  part  of  plaintiffs  showing  such  knowledge, 
but  the  general  objection  that  the  offered  evi- 
dence was  Incompetent  was  not  sufficient 
When  Boch  a  genial  objectl<»  la  overmled  1^ 
a  trial  court,  the  party  against  whom  the  rul- 
ing is  made  cannot  be  permitted  for  the  first 
time  to  urge  in  the  appellate  conrt  the  par- 
ticalar  objection  which,  if  it  had  been  openly 
urged  In  the  trial  court  at  the  time  of  the  rul- 
ing ccHuplalned  of,  mlglit  have  bem  easily  cur- 
ed. This  is  not  laying  down  a  merely  tech- 
nical rule.  It  is  one  which  has  Its  foundation 
in  the  proper  consideration  of  what  Is  due  to 
tlie  court  and  adverse  counsel  In  the  trial  of  a 
case."  And  the  court  refer  to  Rush  v.  French, 
1  Aris.  124.  26  Fac.  816.  where  tt  is  said: 
"The  object  of  requiring  the  grounds  of  ob- 
jection to  be  stated,  which  may  seem  to  be  a 
technical  rale.  Is  really  to  avoid  technicalities, 
and  prevent  delay  In  the  administration  of  Jus- 
tice. When  evidence  is  offered  to  which  there 
is  some  objection,  substantial  justice  requires 
that  the  objection  be  specified,  so  that  the  par- 
ty offering  the  evidence  can  remove  It,  if  pos- 
sible, and  let  the  case  be  tried  on  its  merits." 
For  like  reasons,  the  general  objection  made 
did  not  sufficiently  point  the  further  specific 
objection  now  urged,  that  It  was  Improper.  In 
framing  the  hypothetical  question,  to  refer  the 
witness  generally  to  the  facts  testified  to  by 
Dr.  Huntington,  as  a  basis  for  his  opinion,  but 


that  the  question  itself  sbonld  have  contained 
a  statement  ot  each  facts.  Obviously,  the 
general  and  sweeping  suggestion,  "not  a  prop- 
er hyitothetlcal  question,"  would  not  be  calcu- 
lated to  direct  the  court's  or  opposite  counsel's 
attentioD  to  what  the  objection  was  aimed  at. 
It  might  refer  to  one  of  a  dozen  supposed  rea- 
sons why  the  question  was  deemed  Improper. 
If,  however,  the  objection  were  sufficient  to 
raise  the  point,  we  are  not  prepared  to  hold 
that  in  an  instance  such  as  this,  where  the 
witness  has  heard  a  statement  of  facts  by  an- 
other, it  Is  not  Bofflcleat.  in  patting  the  ques- 
tion, to  direct  his  attention  to  such  statement 
as  the  basis  upon  which  bis  opinion  is  desired. 

3.  We  cannot  say  the  court  abused  Its  dis- 
cretion In  holding  that  the  witness  McCar- 
thy had  shown  himself  sufficiently  qualified 
to  answer  the  hypothetical  question  tending 
to  elicit  his  opinion  as  to  whether  the  car  of 
appellant  could  with  proper  care  and  atten- 
tion have  t>een  stopped  in  time  to  avoid  the 
colllalon.  This  is  a  question  largely  for  the 
determination  of  the  trial  judge,  and  his  rul- 
ing will  not  be  disturbed,  except  error  clear- 
ly appears.  In  this  case  It  does  not  so  ap- 
pear. We  think  the  witness  disclosed  suffi- 
cient knowledge  of  the  subject  to  entitle  his 
opinion  to  go  to  the  jnry.  It  Is  true,  he  was 
not  as  familiar  with  the  condition  of  the  car 
as  might  have  been  desired,  bat  this  objec- 
tion goes  more  to  the  weight  of  the  evidence 
than  its  admissibility.  Nor  la  tfaere  any  ques- 
tion but  that  the  subject  was  one  upon  which 
the  oplnlcHi  of  the  witness  was  admissible. 
The  manner  of  running  electric  cars,  their 
rate  of  speed,  and  the  facility  with  wlUcb 
they  can  be  stot^^ed  or  liandled,  la  not  a  mat- 
ter of  such  common  knowledge  that  the  jury 
could  judge  as  intelligently  as  one  skilled  in 
their  use.  It  was  ttaereftne  proper  to  reswt 
to  expert  evidence. 

4.  Tbere  was  no  error  In  admitting  evi- 
dence on  behalf  of  appellants  codefendant  as 
to  the  custom  between  street-railroad  com- 
panies of  giving  the  <dder  company  the  right 
of  waj  at  crossings.  The  codefendant  had 
heea  jointly  sued  with  appellant  for  the  al- 
leged Injury,  and  It  had  a  right.  If  such  cus- 
tom existed,  to  estabUsb  the  fact,  as  tending 
to  show  to  the  jury  which  defendant  was 
guilty  of  the  more  culpable  negligence,  and 
thus  save  itself,  If  possible,  from  being  mulct 
in  damages. 

6.  The  Jury  gave  a  verdict  for  $10,000.  and 
it  is  claimed  that  this  amount  Is  excessive. 
While  we  might  not.  liad  the  question  rested 
with  us,  have  awarded  damages  In  so  lai^e 
an  amount,  yet  we  are  unable,  under  all  the 
circumstances,  to  say  that  the  amount  Is  so 
far  excessive  as  to  imply  that  It  was  awarded 
under  the  Infinence  of  passion  or  prejudice. 
The  evidence  as  to  the  extent  of  plaintiff's 
injuries  and  suffering  therefrom,  and  the  re- 
sulting condition  of  her  physical  system,  as 
exhibited  at  the  time  of  the  trial,  was  not 
controverted  by  appellant,  and  consequently 
stands  without  conflict  for  whatever  it  tends 
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to  ntaMiidL   While  that  evMeno*  does  not 

«bow  that  the  immediate  result  of  tlM  acci- 
dent was  the  Inflictloa  of  any  very  great  ex- 
ternal Injury,  it  does  show  resultlnff  Injury, 
flowinK  pnolmatdy  therefrom,  of  a  very  seri- 
ous character.  According  to  the  testimony 
of  the  medical  witnesses,  owing  to  plalntUTs 
«ondItlon  of  pregnancy  at  Qie  time,  the  re- 
sult of  the  atKxtk  was  such  as  to  cause  the 
death  of  the  f  cetus,  and  induce  a  miscarriage, 
and  cause  plaintiff  a  long  and  painful  period 
of  suffering,  through  a  number  of  months, 
which  has  left  her  craistltutttm  and  nexrooB 
system  much  shattered  and  broken,  greatly 
impaired  the  actt<m  of  her  heart,  and  wealc- 
fined  her  eyesightr-a  ctmdltlon  regarded  by 
her  pbysldans  as  permanent.  "In  actluu 
for  negligence,  the  law  does  not  attempt  to 
fix  any  precise  rules  for  ascertaining  what  1b 
A  Just  compenaatlon,  bat;  from  the  necessity 
of  the  case,  leaves  the  assessment  of  the  dam- 
ages to  the  good  seme  and  Judgment  of  the 
Jury,  whose  province  It  is  to  make  the  assess- 
ment; and  their  ver^ct,  though  subject  to 
review,  wUl  not  be  disturbed  merely  upon  the 
ground  that  the  damages  are  exces^ve,  nor 
iMcause  the  oi^nlon  of  the  court  dlffen  from 
that  of  the  Jury,  unless  It  appears  that  the 
excess  was  given  under  the  Influence  of  pas-^ 
slon  dt  prejudice.**  Lee  v.  Ballroad  Oo.,  101 
Oal.  US,  33  Pac  972.  Before  the  appeUate 
court  can  Interfere  on  the  ground  of  excess 
tve  damages,  the  verdict  must  be  so  plainly 
■and  outn^eously  excessive  as  to  suggest,  at 
the  first  blush,  pea^on  or  prejudice  or  cor- 
ruption on  the  part  of  the  Jury.  Aldrlch  v. 
Palmer,  24  CaL  518;  Wheaton  v.  Ballroad  Oa, 
S6  Cal.  990.  Applying  these  inrlnclples,  we 
do  not  feel  that  we  would  be  Justified  in  die- 
turblng  the  verdict, uptm  the  ground  that  It 
la  excesslva  • 

6.  The  other  questions  discussed  do  not  re- 
xinire  special  notice.  The  objection  that  the 
evidence  does  not  sustain  the  verdict  Is  clears 
ly  untenable,  and  In  our  Judgm«rt  the  ver^ 
•diet  sufficiently  finds  upon  the  issues  submit- 
ted. The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

Weconcnn  GABOUTTE,J.;HABBISON,J. 


WARRBX  et  aL  V.  HOPKINS  at  aL  <No. 
15.948.)* 

<SapTeme  Goart  of  Galifornia    Dec  18,  1606.) 

Appeai.— Trat^script— PREsnKPTToys  — Hbohah- 
icb'  LtBNS — Apportionment. 

1.  Under  rnle  15  of  the  supreme  court,  pro- 
viding that,  when  notice  has  been  given  to  ap- 
pellnnt  of  any  Dbjection  to  the  trnuscrjpt  af- 
fecting his  riRht  to  be  heard,  it  shall  be  his  duty 
to  file  at  the  hearing  of  the  cause  an  adtJitional 
record  to  remove  tne  objection,  where  a  mo- 
tion waR  made  to  dismiss  an  appeal  on  the 
ground  that  the  transcript  was  not  authenti- 
cated, and  failed  to  show  that  notice  of  appeal 

been  serred,  the  omissions  were  cured  by 
appellant's  filing,  on  the  henring  of  the  canse,  a 
transcript  properly  aiitbenticaled,  and  a  copy  of 
■AH  afGduvit  showine  service  of  the  notice  of  ap- 

1  RebMring  denieo. 


peal,  wltb  a  onrtificate  of  the  clerk  of  the  txU 
court  that  the  origiDal  affidavit  was  on  file  b 

hia  office. 

2.  Code  Civ.  Proc.  §  1188,  requiring  a 
claimant  who  files  a  lien  against  two  or  more 
im[»x)vement8  to  designate  the  specific  amonnt 
lor  which  he  claims  a  Uea  on  each,  doee  not  ap- 
ply where  daimant  made  a  contract  to  gram 
two  blocks  of  land,  tmder  which  the  earth  frem 
one  was  to  be  osed  In  filling  the  other,  and 
compensation  was  fixed  at  so  much  par  calue 
yard  for  filling. 

3.  The  word  *'lot,"  aB  used  in  Code  Or. 
Proc.  I  1191,  giving  one  who  grades  a  lot  a 
lien  thereon,  means  whatever  territory  an  owe- 
er  causes  to  be  graded  under  a  single  contract 

4.  Where  a  contractor  sued  to  enforce  liens 
for  grading  blocks  and  the  streets  io  front 
thereof,  under  separate  contra  eta,  and  appd- 
lant  claimed  prionty  of  his  mortgan  lien  ot9 
the  lien  for  street  grading  because  the  contzaet 
for  street  grading  was  made  after  the  mortgage 
was  recorded,  and  the  court  found  the  ainoant 
due  under  the  oontracts,  bot  failed  to  find  that 
any  portion  was  doe  for  street  grading*  it  will 
be  presumed  on  appeal,  in  support  of  the  jodg^ 
ment,  in  the  absence  of  objection  to  the  finding 
In  the  trial  court,  that  the  amount  found  das 
was  on  the  contract  for  grading  the  UodEs. 

Department  L  Appeal  from  auperlor  court, 
dty  and  county  of  Ban  Frandaco;  James  M. 
Troatt,  Jadg& 

Two  actions,  by  one  Warren  and  others 
against  Hc^Mna  and  others,  to  foroctoae  Hen 
for  grading.  The  actions  wen  conaoUdaM 
and  Judgment  was  rendoed  for  plalntlS^  and, 
from  the  Judgmont  and  an  order  denying  a  new 
trial,  defendant  IjeopcM  Loupe  appeaia.  Af- 
flmied. 

John  3.  Roche  and  Page  &  Eells,  tar  Bppii- 
lant.   J.  C.  Bates,  for  respondents;. 

HARRISON,  J.  The  plalntlfls  brought  an 
action  upon  a  contract  made  by  them  wltti 
the  defendant  Hopkins  for  gradli^  ontslda 
land  blocks  0&4  and  665  In  San  Franctaco.  and 
to  enforce  a  lien  upon  the  land  for  such  grad- 
ing, and  subsequently  brought  another  ac- 
tion upon  a  contract  made  by  them  with  ow 
defendants  HopUns  and  Bowie  for  graffing 
the  streets  In  front  of  ssld  blocks,  and  to  en- 
force a  lien  therefor  upon  the  same  land. 
The  appellant,  Loupe,  held  a  mortgage  upon 
block  664,  executed  to  Urn  by  the  defendant 
Hopkins,  sutwequent  to  "Uie  date  of  the  con- 
tract for  grading  the  blocks,  and  for  that  tm^ 
son  was  made  a  defendant  In  the  actlou, 
and  filed  answers  therein,  setting  up  his 
mortgage  Hen,  and  in  the  latter  action  filed 
a  cross  comptalnt  agalnat  the  plaintifrs  and 
Hopkins  and  Bowie  for  the  foreclomre  of 
his  mortgage,  claiming  that  the  lien  thereby 
created  was  superior  to  the  lien  of  the  plain- 
tifTs.  To  this  cross  complaint  the  plaintiffs 
filed  an  answer  denying  this  priority  of  lien, 
and  alleging  that  their  claim  for  grading  con- 
stituted a  Hen  prior  to  that  of  the  mortgage. 
Before  the  actions  came  on  tor  hearing,  judg- 
ments of  dismissal  were  entered  by  consent 
of  all  parties  as  to  block  985;  and  thereafter, 
upon  an  order  of  the  court,  made  by  ctrn- 
scnt  of  all  the  parties,  the  actions  were  con- 
solidated and  tried  together.  Prior  to  the 
trial,  Hopkins  and  Bowie  stipulated  wltb  the 
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platDtiffa  as  to  the  amount  due  and  unpaid 
upon  their  contracts  wttk  tbem,  and  that 
jud^ent  therefor  might  be  taken.  The 
cause  waa  thereafter  tried  between  the  plaln- 
tUfs  and  the  appellant,  upon  the  Issue  as  to 
the  priority  of  lien;  and  findUigs  of  fact 
were  made  and  filed,  and  ^dgmeot  entered 
43eclariiix  the  Uen  of  the  plaintiffs  superior  to 
that  of  the  appellant  The  appellant  moved 
for  a  new  trial,  vpoo  tbe  sround  that  the  evi- 
dence waa  Inaufflcient  to  sustain  cartain  find- 
ings of  fact  His  motion  was  denied,  and 
from  this  <»dw,  and  also  from  the  Judsment, 
he  has  appealed. 

1.  A  motion  was  made  on  behalf  of  Bowie 
«nd  Hopkins  to  dismiss  the  appeal,  upon  the 
STOond  that  the  transcript  filed  herein  waa 
not  authenticated,  either  by  the  attorneys  or 
by  the  clerk,  of  the  superior  couri,  and  that  It 
failed  to  show  that  the  notice  of  appeal  had 
been  served  upon  them.  Rule  15  oi  this 
•court  );M*OTldes  that,  when  notice  has  been 
SlTm  to  the  aiq;)^lant  of  any  objection  to  the 
transcript  aCFectIng  tbe  right  of  the  appellant 
to  be  heard,  "it  shall  be  the  duty  of  the  ap- 
pelant to  present  and  file  at  tbe  hearing  of 
the  canse  such  addltl(Hial  record.  If  such 
there  be,  to  remove  or  answer  tbe  objection 
or  aceptlon  so  taken."  In  compliance  with 
this  rule,  the  appellant,  at  the  bearing  of  tbe 
cause,  produced  and  filed  a  transcript  prop- 
■erly  authenticated  by  the  clerk  of  the  supe- 
riOT  court,  and  has  theref(we  obviated  this 
objection  of  tbe  respondents.  Estate  of  Med- 
bury,  48  Oal.  83;  In  re  Wlerbitszky,  88  CJal. 
333,  aePac.  174;  Woodslde  T.  Hewel,  107  Cal. 
141.  42  Pac.  162.  Tbe  fact  that  It  appears 
from  tbe  certified  transcript  tint  there  were 
certain  typographical  and  clerical  errors  tn 
the  one  originally  filed  la  hnmaterial.  All 
that  was  essmtlal  to  a  review  of  the  actkm 
-of  tbe  superior  court  was  contained  therein, 
and,  when  served  npon  tbe  respondent,  was 
rec^red  by  him  without  objection.  The  ob- 
ject of  rule  15  la  to  enable  the  appellant  to 
remedy  any  defect  or  omlsdon  of  the  tran- 
ficript  fw  tbe  purpose  of  enablfsg  him  to 
preftBot  Mb  appeal  npon  the  mcrtta,  and  la  to 
1»  llberaUy  comtmed  for  that  purpoa& 

The  appdhmt  la  required  to  fomlrti  this 
eoart  with  a  copy  of  the  notiee  of  appeal, 
and,  althoogh  the  atatnte  reqolrea  that  a 
4:qPJ  of  thla  notice  ahall  be  served  npon  the 
adTerae  party,  there  Is  do  provision  in  the 
statnte  or  In  the  rules  ot  thla  court  preecrlb- 
ins  the  mode  In  which  snch  aerrlee  ahall  be 
ROthMiticated.  The  better  practice  Is  to  have 
tbe  proof  of  anch  service  made  a  part  of  the 
record  In  the  court  from  which  tbe  appeal 
Is  taken,  in  order  that  there  may  be  evidence 
In  that  court  tliat  the  Jadgment  baa  bem  re- 
moved therefrom.  In  each  cases  tbat  ree- 
ord,  when  property  certified  to  this  court,  be- 
comes conclusive  of  the  facts  therein  stated, 
and  no  extrinsic  evidence  will  be  received  to 
contradict  It  Boston  v.  Haynes,  31  Cal.  107 ; 
Boyd  T.  Burrell.  60  Gal.  280.  If,  however, 
«he  record,  aa  certified  to  thla  court,  la  aUeat 


upon  tbe  fact  of  snch  aerTice.  tbat  iaet  tt- 
wtit  will  not  aathoriae  a  dismtflsal  tt  the  ap- 
peal. The  JnrisdlctkHi  of  this  conrt  to  hear 
an  appeal  depends  npon  the  thct  that  the  no- 
tice of  appeal  has.  been  properly  sctred,  and 
not  upon  the  proof  of  that  fact  being  con- 
tained In  tbe  transcript;  and,  when  an  objec- 
tion Is  made  that  the  transcript  does  not  con- 
tain erldesice  of  the  service^  the  appellaut 
will  be  allowed  to  make  proof  thereof.  For 
this  purpoK  he  may  file  tai  this  court  either 
original  proof  of  such  service  or  a  certiificate 
of  tbe  clerk  below  that  sach  proof  has  been 
made  and  filed  in  that  coart  Knowlton  t. 
Mackenzie  (Gai.)  4Z  Fac.  6S0.  In  coafarinlty 
with  this  rule  of  proeednie,  the  appellant 
presented  at  the  hearing,  and  filed  as  a  part 
of  the  record  of  the  cause  In  the  superior 
court,  a  copy  of  an  affldavit  showing  that  the 
notice  of  appeal  herein  loud  been  duly  served 
upon  the  defendants  Hopkins  and  Bovle,  and 
a  certificate  ctf  the  deric  of  that  conrt  that 
the  orI«liial  of  aald  aflMavtt  waa  on  file  In 
hla  office. 

2.  It  Is  contended  by  the  appelant  tbat  tlie 
notice  of  Uen  filed  In  behalf  of  the  phiintUCe 
is  defective,  for  the  reuxm  tiiat  tbe  contract 
for  grading  embraces  two  blocks  of  land, 
and  that  under  section  1188,  Code  Civ.  Proc., 
the  claim  of  Uen  should  have  speelflied  tbe 
amount  due  to  them  upon  each  block.  The 
Uen  which  Is  claimed  by.  the  plaintiffs  Is, 
bo^-erer,  authorized  by  section  1191,  Code 
Civ.  Proc:.  and  not  that  which  la  anth(nriz- 
ed  by  section  1188.  Section  1191  gives  to 
the  contractor  a  Uen  npon  the  "lot"  for  his 
work  done,  while  section  1183  gives  bim  a 
Uen  upon  the  "bnUdlnff  or  other  Improfve- 
ment."  And  in  Devla  T.  McDonough  (CaL) 
42  Pac.  450,  the  "irapreremeat"  upon  which 
a  Uen  is  anthorined  by  section  1183  la  held 
to  refer  to  the  objects  CBttmerated  hi  that 
section  npon  which  the  labor  was  performed, 
or  for  which  the  matedalB  were  fumMied. 
"The  bnlHUngs,  mining  elahn  at  other  taa- 
provements"  named  In  section  HAS  hare  tbe 
same  significance  as  In  aeetloa  118B;  and 
the  clause  In  section  1191  giving  to  tiw  con- 
ttactor  a  Uen  npon  the  "lot"  which  he  grades 
or  fills,  or  *^tberwlaB  hnj^fDves,**  refera  to 
some  improvement  of  tiie  *^otf*  upon  which 
the  lien  is  given,  rather  than  to  tbe  "im- 
provements" upon  the  lot  referteA  to  In  sec- 
tion U8&  While  aecthm  11S8  raaoSres  the 
claimant  who  fliea  a  lien  against  two  or  more 
bnOdlngs,  or  oth^  Impnmmants*  to  desU^- 
nate  the  spedflc  araoont  for  which  he  claims 
a  lien  iq>on  each  cEf  snch  Improvements.  It 
does  not  require  blm  to  make  moA  designa- 
tion unless  there  Is  in  fact  a  apeciflc  "amount 
due  to  him"  on  each  of  awA  Im^aovenicnts; 
and  It  might  frequently  happen  that  a  eim- 
t factor  would  oonatmct  aewal  buUdlnai  wi- 
der one  contract  and  there  would  not  be  any 
specific  amount  dne  to  him  on  each  of  snch 
buildings.  In  tbe  present  case  the  plain- 
tiffs made  a  single  contract  for  the  grading 
of  the  two  blocks  at  a  fixed  price,  and,  as  It 
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appean  that  the  character  of  tb»  two  Uocks 
wHB  lach  that  the  earth  taken  from  one  waa 
to  tw  QKd  In  filling  np  the  other,  and  that 
the  compensation  for  the  entire  work  was 
ftrad  at  "ten  centa  per  cnblc  yard  tor  filling," 
It  la  evident  that  there  could  be  no  aeparate 
amount  chargeable  against  either  block;  and 
that,  while  the  grading  had  the  effect  to  tm- 
proTe  the  land.  It  did  not  oHUrtltnto  anch 
"ImprDTenienta"  to  the  different  blocks  as  are 
contemplated  In  section  1188,  or  for  which 
separate  liens  were  authorised.  We  are  of 
the  opinion,  moreover,  that  the  lot  upon 
which  a  lien  la  authorized  by  section  1191  la 
not  limited  to  any  artificial  snbdlTlsIon  upon 
the  surface  of  the  earth,  or  to  any  official 
designation  npoa  a  map,  but  that  Its  meaning 
Includes  whatever  territory  la  owned  by  a 
person  which  he  may  cause  to  be  graded  un- 
der a  aln^e  contract  It  sufficiently  appears 
that,  at  the  time  of  entering  Into  the  con- 
tract for  the  grading,  Hopkins  waa  the  own- 
er of  all  the  land  for  which  he  emidoyed  the 
plaintiffs. 

The  appeOant,  however,  contends  that,  as 
the  contract  for  grading  the  streets  In  front 
of  the  blocks  was  made  subsequent  to  the 
recordation  of  his  mcHtgage,  the  Hen  therefor 
Is  subordinate  to  the  Hen  of  his  mortgage, 
and  tbat  the  court  should  have  directed  that 
the  mortgage  debt  be  paid  prior  to  aHowIng 
the  plaintiffs  any  compensation  for  grading 
the  streets.  As  a  proposition  of  law  this 
contention  Is  correct,  but  the  record  falls  to 
authorize  Its  application.  The  court  finds 
the  amount  that  waa  unpaid  under  the  con- 
tracts for  grading  the  blocks  and  the  streets 
surrounding  the  same,  but  does  not  find  that 
any  portion  of  this  unpaid  sum  was  for  grad- 
ing the  Btreete;  and,  as  any  uncertainty  In 
the  findings  la  to  be  construed  so  as  to  sup- 
port  the  judgment  rather  than  to  defeat  It 
(Breeze  v.  Brooks,  97  Cal.  72. 31  Pac.  742),  this 
finding  must  be  read  as  a  finding  tbat  the 
entire  amount  was  dne  upon  the  contract  for 
grading  the  blocks.  If  the  appellant  would 
question  the  correctness  of  the  judgment  In 
this  respect,  It  was  Incumbent  upon  him  to 
make  his  objection  In  the  court  below  when 
that  court  made  Its  finding  of  the  amount 
unpaid  upon  the  plaintiffs'  contracts.  In 
his  motion  for  a  new  trial,  the  appellant  has 
not  assigned  any  oror  In  this  finding;  and  It 
must  be  not  only  assumed  as  authorized  by 
the  evidence,  but  of  such  a  character  as  to 
sustetn  the  Judgment  By  the  dismissal  from 
the  controversy  of  aU  the  land  except  the 
block  covered  by  the  appellant's  mortgage, 
any  evidence  upon  the  amount  due  to  the 
plaintiffs  upon  the  other  block  was  Irrele- 
vant to  the  Issues  before  the  court,  and  It 
cannot  be  assumed  that  the  court  has  consid- 
ered such  evidence  In  making  Ite  finding. 

The  motion  to  dismiss  the  appeal  Is  denied, 
and  the  judgment  and  order  are  affirmed. 

Weconcnn  GABOUTT£l,J.;VANFIiEET, 

3. 


WILLIS  T.  HOLHBS. 

(Supreme  Gomx  of  Oregon.    Dec.  23.  18^.) 

EtIDBSCB— SUFFICIESCT. 

In  an  action  to  recover  property  of  & 
decedent  alleged  to  have  been  coorerted  by 
fendant  to  hu  own  nse,  evidence  that  de<^ent 
received  $S,000  for  some  property  a  month  be- 
fore his  death;  that  shortly  after  receivrng  the 
money  he  was  taken  sick,  and  removed  to  de- 
fendant's house,  where  he  was  taken  care  of  un- 
til his  death;  that  decedent  in  his  ramblings  be- 
fore his  death,  told  defendant  to  look  behind  a 
certain  lo^,  and  he  would  find  something.— to- 
gether with  Btatements  by  defendant,  made 
prior  to  decedent's  death,  that  he  b^eved  de- 
cedent had  been  paid  for  the  property  and  tbat 
he  had  other  property,  la  insafficient  to  prore 
that  defendant  appropriated  any  of  decedent'i 

Snperty,  as  against  his  direct  denial,  and  there- 
ore  a  nonsuit  waa  properly  granted. 

Appeal  from  circuit  conrt,  Douglas  county; 
J.  C.  Fullerton,  Judge. 

Action  by  W.  E.  Willis,  administrator, 
against  F,  W.  Holmes.  There  was  a  judg- 
ment for  defoidant,  and  plaintiff  appeals.  Af- 
firmed. 

W.  B.  WlUis,  In  pro.  per.  3,  W.  Handltcm, 
for  respondent 

BEAN,  a  J.  TIOb  action  waa  brought  by 
the  plaintiff,  as  administrator  <tf  the  estate 
of  H.  B.  Holmes  deceased,  to  Teearet  the  sum 
of  912,230  as  double  damages,  under  section 
1126,  Hlfi'a  Ann.  Laws  Or.  The  complaint  al- 
ienee "that  before  said  administration  was 
granted  the  defendant  did  embezzle,  alien,  and 
convert  to  his  own  use,  $5,S00  in  money,  one 
promlasocy  note  given  by  James  Velzlan  to  said 
deceased,  of  the  value  ot  fSOO,  and  one  prom- 
issory note  given  by  J.  A.  KirkendaU  to  de- 
ceaaed,  of  the  value  at  ¥315,  aU  the  property 
of  said  deceased,  H.  B.  Holmes,  to  plaintiff's 
damage,  as  such  administrator,  in  the  sum  of 
$6,116."  The  answw  contains  a  specific  de- 
nial of  all  the  allegations  of  the  complaint 
At  the  close  of  plaintiff's  testimony,  the  court 
on  motion,  gave  the  defendant  a  judgment  of 
nonsuit  uptm  the  ground  that  the  plaintiff  had 
failed  to  prove  a  cause  sufficient  to  be  sub- 
mitted to  the  jury,  and  such  ruling  Is  the  only 
assignment  of  error  on  this  appeal.  In  our 
opinion  the  testimony  was  manifestly  Insuffi- 
cient to  warrant  a  verdict  in  favor  of  the 
plaintiff.  The  most  that  can  be  claimed  for  it 
la  tbat,  about  six  months  before  the  death  of 
plaintifTs  Intestate,  he  received  $5,500  for 
property  sold  to  one  Smith,  but  what  disposi- 
tion he  made  of  it  does  not  appear.  At  tbat 
time  he  lived  alon^  on  a  farm  some  miles 
from  Boseburg,  but  soon  after  was  token  sick, 
removed  to  Smith's  house,  and  thence  to  Rose- 
bturg,  where  he  died  In  February,  1S94;  that 
during  the  last  two  months  aC  bis  life  he  was 
token  care  of  principally  by  the  defendant, 
who  is  his  nephew,  and  the  only  relative  in 
the  state;  tbat  during  this  time  he  made  dif- 
ferent statements  to  the  defendant  about  his 
money  and  property,  saying  that  he  had  been 
robbed,  and  tbat  If  Bnythlng  happened  to  k>ofc 
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behind  a  cotaln  log.  A  few  days  before  bis 
death,  among  other  rambling  and  Iscoherent 
statemeotB,  he  eaid  "Floyd  [meaning  the  de- 
fendant], over  behind  that  log  you  win  find 
something.'*  The  evidence  farther  showi 
that,  about  three  weeka  before  bla  uncle'e 
death,  the  defendant  In  couTereatlon  with  the 
plaintiff  about  his  inK!le*B  financial  aflGEihw,  said 
he  believed  that  Smith  bad  paSd  t<a  ttie  prop- 
erty purchased  Ify  him.  asA  that  tale  unde  had 
the  mon^  then»  tor  he  told  lilm  where  to  look 
for  It  after  his  death,  and  that  be  atoo  be> 
Uered  his  uncle  had  the  Vebtan  note,  and  that 
the  Kirkendall  note  had  not  been  paid,  al- 
tboujAi  tine  mor^ge  glvai  to  seciuv  it  had 
been  ntlsfled  of  record.  Tbe  evidence  also 
shows  that  defendant  made  no  search  for  mon- 
ey or  pn^mty  i^er  his  uncle's  deatti,  and, 
Indeed,  there  Is  no  testlmcay  that  tbe  deceas- 
ed bad  any  mon^  at  the  time  of  his  death, 
or  during  the  time  the  defoidant  was  caring 
for  him,  and  th«e  Is  not  a  sdntUla  of  evidence 
In  tbe  record  to  show  that  detendant  received 
any  m«i^  or  isoperty  belcmglng  to  his  uncle, 
or  bis  estate,  or  ever  saw  or  knew  that  he  had 
any.  And,  furtbermore,  be  was  put  oa  tbe 
stand  by  tbe  plaintiff,  and  testified  in  most 
positive  and  unequlvoad  terms  to  the  ctm- 
trary.  Under  these  circumstances  and  this 
character  of  tratlmony,  the  court  very  proper- 
ly allowed  the  motion  for  a  nonsuit,  and  tbe 
Judgment  is  afflrmed. 


WILLIS  V.  HOLMES  (SMITH,  Oamldiee).! 
(Supreme  Oonrt  of  Oregon.    Dec.  28,  1886.) 

GABHIHlMSltT— FaTHBNT  AS  DsrailBB— BORDBN  OT 
PKOOr— DiOURATIOKS— UOTIOM  FOB  VbBUIOT. 

1.  In  garaiBhment,  plaintiff  having  alleged 
a  sale  by  defendant  to  garnishee  sbortly  before 
commencement  of  the  proceedings,  garnishee, 
who  relies  on  payment  as  a  defsiue,  has  the 
burden  of  proof. 

2.  Where  Kamlshee  refuses  to  assume  the 
burden  of  proof  on  the  issue  of  payment,  raised 
by  the  pleading,  plaintiff  should  more  tnat  the 
Jnry  be  directed  to  retnm  a  verdict  In  his  favor, 
not  for  a  judgment  on  the  pleading. 

3.  Payment  by  garnishee  of  his  debt  to  de- 
fendant cannot  be  proven  against  plaintiff  by 
statements  of  defendant  maife  after  service  of 
the  garnishment. 

Appeal  from  circuit  court,  Douglas  county; 
J.  O.  Pnllerton,  Judge. 

Garnishment  proceedings  by  P.  L.  Willis 
against  M.  B.  Holmes,  defendant,  and  O.  A. 
Smith,  garnishee.  Judgment  for  gamlabee. 
Plaintiff  appeala  Beversed. 

W.  R.  WUlia,  for  appeibmL  J.  W.  Hamll- 
toD,  for  respondent. 

BBAN,  a  J.  TblB  la  a  proceeding  by  gar^ 
nishment  agiUnst  6.  A.  Smith,  an  alleged 
debtor  of  the  defendant.  Holmes.  On  <a 
yxiar  to  S^itomber  6, 1888,  the  plaintiff  com- 
menced an  action  against  Holmes  to  recover 
money,  and  cansed  a  writ  of  attachment  to 
^  Issued  and  served  upon  Smith,  with  no- 
tice that  all  money  due  from  him  to  Holmes 

1  B^AaaiHng  pending. 


was  thereby  gamiebed.  Snhsequentty,  and 
on  December  S,  1883,  he  recovered  a  judg- 
ment against  Holmes  for  the  sum  of  Sl,- 
270.S0,  and  $48;80  coste  and  disbursements. 
Smith's  answer  to  the  garnishment  being 
unsatisfactory  to  plaintiff,  he  thereupon  filed 
and  served  written  allegations  in  tlie  nature 
of  a  complaint  and  interrogatories  upon  blm, 
wherein  It  Is  alleged:  "That  on  the  6th  day 
of  September,  1803,  the  date  of  the  service 
of  tbe  attachmmt  on  said  garnishee,  Oeorge 
A.  Smith,  be  was  Justly  indebted  to  the  de- 
fendant M.  B.  Holmes  in  the  sum  of  96,600, 
— fl,600  tor  land  sold  and  conveyed  by  tbe 
defendant  to  said  garnishee,  and  $4,900  for 
promissory  notes  pa^ble  to  said  M.  B. 
Holmes,  and  by  him  mcAd  and  conveyed  to 
the  said  OecHge  A.  Smith,  samlsliee."  Tbe 
garnishee  uiswered,  denying  that,  at  the 
date  of  the  service  of  the  garnishment,  be 
was  indebted  to  Holmes  In  the  sum  ot  $1,000 
or  any  other  sum,  for  land  sold  and  con- 
veyed, or  $4,900,  or  any  other  sum,  for  prom- 
issory notes  sold  to  blm  by  Holmes,  or  tbot 
he  was  justly  or  at  all  indebted  to  Hidmes 
in  the  sum  of  $6,900;  w  any  other  sum  of 
money  whatever.  For  a  farther  and  sepa- 
rate defense,  he  allseed  that  on  August  15, 
1898,  be  purchased  from  Holmes  three  prom- 
issory notes,  of  the  fa.ce  value  in  the  ag- 
gregate of  $4,215.50,  and  on  August  18, 1893, 
one  promiuory  not^  of  the  face  value  of 
$600  (which  notes  are  each  partlculariy  de- 
scribed In  tbe  answer),  and  that,  on  the  last- 
mentioned  day,  he  purchased  of  Holmes  two 
tracts  of  land,  at  the  aggregate  price  and 
value  of  $l.e0O;  that  tbe  promissory  notes 
and  land  were  wAA  to  him  1^  Holmes  at  tbe 
agreed  price  of  ^,600;  that  such  purchase 
price  was  wholly  paid  blm  on  tbe  said 
18th  day  of  August.  1898.  and  prior  to  the 
service,  of  garnishment;  and  that  such  sales 
and  purchases  are  the  Identical  transactions 
referred  to  and  set  out  to  the  plaintiff's  al- 
legaUou  or  complaint  To  this  a  reply  was 
filed,  denying  the  payment  as  alleged  tai 
tbe  aiuwer,  and  admitting  all  tbe  other  al- 
legations. Upon  the  issues  thus  joined,  a 
trial  was  bad  befere  a  Jury,  which  resulted 
m  a  verdict  In  fiivor  of  tbe  garnishee,  and, 
from  the  Judgment  which  followed,  the 
plaintiff  appeals. 

Tbe  record  discloses  that  after  the  jnry 
had  been  Impended,  and  tbe  case  stated  by 
counsel,  tbe  plaintiff  claimed  that,  as  the 
only  issue  In  the  case  was  one  of  payment, 
tbe  burden  of  proof  was  on  tbe  garnishee, 
and  that  be  should  therefore  submit  his  evl- 
d«ice  first,  which  be  declined  and  r^sed  to 
do,  whereupon  plaintiff  moved  for  judgment 
on  the  pleadings,  which  was  denied,  and 
such  ruling  is  assigned  as  error.  The  mo- 
tion, under  the  circumstances,  was  properly 
oveimled.  There  was  an  issue  of  fact  pre- 
sented by  the  pleadings  for  determination, 
and.  while  it  remained  ondlsposed  of,  no 
judgment  could  have  been  entered  on  sncb 
motion.  If,  as  the  case  then  stsod,  and  tbe 
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plidatlff  now  oontendB,  lie  wu  entitled  to  a 
verdict,  be  alionftd  liftre  mored  tbe  eowt  to 
ilii-ect  the  Jary  to  return  a  verdict  In  bit 
faTor,  and  not  tat  a  jndgmeKt  on  the  plead- 
ings. Bnt  aa  the  court  then  ruled,  fwd  enb- 
seqnentty  bntmeted  tbe  Jnry,  that  tbe  bur- 
den of  proof  ma  on  tbe  pbdntlfl  to  afaow 
that  the  fomtohee  bad  not,  prior  to  the 
service  of  tbe  gamtabment,  paid  for  the 
property  pnrciiaaed  from  Botmea,  tt  ia  prop* 
er  to  conrider  Ibat  Qseatiaa  here.  Tbm  alio* 
gaOona  of  tin  partloa  take  the  place  and 
perfoTB  tba  office  of  i^eadlngs  In  aa  op- 
dlBary  aetlea  at  law  (Basith  t.  Goazad,  2B 
Or.  306,  SI  Fac.  888),  and,  as  we  andcr* 
Btand  them,  preaent  but  one  laane  of  fact, 
and  that  ia  whether  the  lamMiee  had  paid 
Oalaies  ^te  te  the  gmlBhiwint  9tr  the 
property  wMcta  he  adaolta  to  barn  parcbaa- 
ed.  TbB  aaawfr  at  the  gxrnlafaee  not  only 
adndta  tSl  tbe  aDesattona  of  the  «omplaiBt» 
exeqit  the  ladebftednen,  bnt  afflxmatiTcly 
alteflea  that,  a  abort  thne  before  the  eenrlce 
of  i^nilsbaieat,  be  parehaaed  of  tbe  defend* 
aat  In  Ibe  aetlon  the  landa  and  notes  men- 
tioned In  tbe  complaint,  at  tbe  aflrreed  and 
attpnlated  price  of  bnt  allegeB  tbat  he 

bad  wtaaUy  paid  tor  the  aame  prior  to  ancb 
tlmcL  The  M|dy  Oenlod  tihe  aUesatlon  of 
payment,  and  {has  raised  the  only  Isne  of 
fact  In  the  cas&  Upon  this  Isaro  the  bnrdra 
of  proof  was  dearly  with  the  garnishee. 
The  rule  Is  well  settled  that  when  a  defend, 
ant  adalts  a  cause  of  action  aet  ont  In  the 
complalnl^  and  relies  npon  tbe  defense  of 
pagrmmt,  tbe  bnnden  ef  pniof  fa  upon  him 
to  cstabHah  ttet  fact  3  Greeal.  Br.  |  «16; 
Curtis  T.  Perry.  83  Neb.  519,  50  N.  W.  428; 
WoiCfe  V.  Nail,  62  Ala.  24;  Conselyea  t. 
Swift,  108  K.  Y.  601,  9  N.  B.  489;  Bradl«r 
y.  Harwl,  43  Kan.  SL4,  23  Fac.  B6&  And 
this  Is  tbe  rale  applicable  to  tbe  proceed- 
ings against  a  garnishee  wbo  1^  bla  answer 
admits  that  he  was  indebted  to  tbe  defend- 
ant a  short  time  before  tbe  service  of  ino- 
cess  of  ^mlabment  upon  him,  but  claims 
tbat  the  debt  was  paid  and  diacharged  be- 
fore tbat  time.  Aa  la  said  in  Waples  on  At- 
tachments (pa«e  877):  "The  onoa  Is  upon 
him  [the  garnlsbee]  when  tbe  plalntifr  has 
taken  Issne  upon  the  answer,  after  tbe  ad- 
mission  that  he  held  such  funds  at  a  period 
Immediaitiely,  or  wttUna.  few  weeka,  or  even 
months,  preceding  the  eerrloe  of  tbe  wrtt." 
See,  also,  Drabe,  Attachm.  |  674;  Bather  t, 
Osborne,  71  Me.  88. 

It  was  contended  at  tbe  argnsMnt  tba^ 
under  tbe  form  of  tbe  allegations  in  tbls 
proceeding,  the  defense  of  payment  coold 
luive  been  proven  under  a  gen^ial  denial; 
but  this  contention  raises  a  question  of  plead- 
ings not  necessary  to  be  conslda«d  at  this 
time,  for,  even  If  tbe  fact  of  paymoit  could 
be  shown  onder  tbe  gen«al  lasne,  it  woaU 
not  change  tbe  mle  as  to  tbe  bnrdw  oC 
proof.  Mr.  Oreenleaf  says,  in  the  section 
cited,  tbat  in  some  Instances  tbe  defense  of 
payment  may  be  made  under  the  general  ts- 


Boe^  and  In  others  tt  SKist  be  spedaBy  plead- 
ed; but  "in  eUber  caae  tbe  bardm  «iC  pioof 
Is  on  tba  dafieBdan^  who  nuist  ptowB  the 
payment  of  mom^,  or  swnflthing  aecepted  In 
tta  stead,  made  to  tbe  pblotur,  or  to  aozne 
penon  anttaorlaad  la  bla  behalf  to  receive 
It"  We  think,  thenetore,  tiiat  the  oontt 
bdow  ctnd  In  hQUh«  that  tbe  laidem  of 
proof  was  on  the  plalntllT,  aat  In  ao  taatniet- 
taig  the  Jniy. 

Theobjeotlanto  tbataattaumy  of  On  wtt- 
neoaea  Waieot^  Biynnt,  and  Huna  abonid 
ba-ve  hesn  anatalaed.  That  oC  tbe  tw»  fot>- 
mer  was  to  tba  effect  that  in  Newnbei; 
la^  Holmea,  the  fndgnient  deUoi;  and  de- 
fendant In  tbe  ncttoi^  atoted  to  tbmm  tbnt 
tba  sanlAee  bad  paid  bla  tor  tiie  notaa 
and  iand  meitfkned  In  the  pteadlaga  TUs 
atatanMnt  waa  made  after  the  aerrloe  oC  tbe 
gamlsbment,  and  waa  tbaaefOBB  Inrewnpff 
tent  eridenee  agaloit  tbe  plaintiff  to  aAaw 
the  toct  of  payment  Zteah^  Attodm.  1  6S5; 
Varr«  t.  Vmae,  SZ  Oa.  SOL  The  teatbaony 
of  Hume,  If  otberwtee  osmpefcent,  wan  to* 
remeto  and  nacertoln  to  afford  aay  leeltl- 
mate  Inference  that  tbe  gsmhhoo  bad  tm 
hand,  at  the  date  of  the  payment  alleged  In 
the  answer,  the  money  with  which  to  make 
an^  paymeat  Tbe  Jadgmeat  ef  tbe  ctMct 
bdew  la  rsvarsed,  and  a  new  tiW  ordeved. 


WILLIS  T.  HOLMES  (SMITH,  Qarnlshee). 
(Supreme  Goart  of  Oregon.    Dec  23,  1895.) 

Atipeal  fnnn  ctrcnlt  oonrt,  Dottglas  euantj; 

J.  O.  Ftillcatoii,  Judge. 

Action  by  W.  K.  wmis  against  M.  B.  Holmee 
and  G.  A.  Smith,  camiBhee.  A  noosntC  waa 
directed,  and  plamtul  appeali.  Beveraed. 

W.  B.  WlIIiB,  In  pre.  pec  X  W,  HaitfltoB, 

for  reapondenta. 

BEAN,  C.  J.  This  is  a  proceeding  by  gu^ 
nlshmest.  The  {deaduin  are  ideatical  vrith 
tkoae  in  tbe  case  ot  WUlm  v.  Sfune  Defendimts, 
42  Fac  &89,  ezcoA  as  to  the  date  of  thesaroiab- 
meat,  a»d  the  date  and  amonot  ef  jjtointiiFa 
judgment  against  Holtaea.  It  swears  from 
the  recMd  tbat  aftu  a  jury  had  been  louiaDeled 
te  try  the  cause,  and  both  partiei  had  deeliaed 
to  giv«  aajr  evidenee,  tiie  fefeadaat  moved  toe 
a  nonsuit,  and  plaintiff  for  a  judgment  oa  the 
pleadings.  Plaintiff's  motion  was  overruled, 
and  the  motion  for  nonaait  eNowed,  en  the  tbe- 
oTj  that  the  burden  of  preof  waa  oa  the  plain- 
tiff. For  the  reasons  given  in  the  opinion  jnst 
filed  In  the  P.  'L.  WUlla  Case,  we  think  the  mo- 
tion for  Sedgnent  on  Ibe  pleMfai|ff  was  proper- 
iy  overruled,  imt  the  oonrt  erred  m  boidiog  that 
vie  burden  of  proof  was  on  the  plaintiff,  and  in 
granting  a  nonsuit  The  judgment  {s  xeveraed, 
uid  a  new  trial  ocdiced. 


B6AN     OAKLAND  HOHB  INS.  00. 

Wapmne  Goart  of  Oeecoa.   Dee.  2B,  1S06.) 

Firs  Pquov— OomTStiarioir-^iinTJTKnr. 

Under  a  fire  iwlii7  providing  "the  loss 
shall  not  become  due  and  payable  until  60  daya 
after  •  •  •  proof  ot  tne  loss,  •••  in- 
cluding an  award  by  appraisers,  when  •  •  • 
reqtmrad.   *   *   *  Mo  salt  at  actka  on  tbla 


Digitized  by  Google 


Or.)  EGAN  e.  OAKLAND  HOME  INS.  CO.  991 


poQcy  for  the  recorei?  of  any  claim  ihall  be 
sustained  •  •  *  until  after  full  comi^iance 
by  the  insnred  with  all  the  foregoinr  require- 
ments. Dor  uoleu  commenced  within  6  months 
next  after  the  fire  shall  have  occurred." — the 
ti  months  commence  to  ran  from  the  time  of  the 
fire,  and  not  from  the  time  right  to  me  accrues. 

Appeal  from  drcnlt  court,  MtUtnomab  coun- 
ty; S.  D.  Sbattuck,  jTidge. 

Action  by  B.  V.  Egan  against  tiw  OaklaDA 
Home  Insnrance  Company.  Judgment  for  de- 
fendant. FlaintUf  aiq^esls.  AfQimed. 

Chaa.  H.  Carey,  tat  appellant  W.  O.  Tbxm- 
as,  for  xeqondent 

BEAN,  C.  J.  The  aneged  DabUIty  of  the  de- 
fendant rests  npon  a  fiie  lurarance  policy  Is- 
sued by  it  covering  the  property  of  plaintiff's 
assignor,  and  the  only  question  presented  by 
the  appeal  1b  tbe  proper  construction  of  the 
following  ^OTlalona  thereof:  *rrhe  loss  shall 
not  become  doe  and  payable  until  60  days 
nfter  satlsCsctory  proof  of  the  loss  herein  re- 
quired has  been  received  by  this  company,  In- 
cluding an  award  by  appraisers  when  appraisal 
has  been  required.  •  •  •  No  suit  or  action 
on  this  policy  for  the  recoveiy  of  any  claim 
jshaU  be  sustained  In  any  court  of  law  or  eq- 
uity until  after  full  compliance  by  the  Insured 
with  all  the  foregoli^  requlremeata,  nor  unlesk 
commenced  within  6  months  next  after  the 
fire  shall  hare  occurred."  The  fire  occurreoi 
on  August  17,  1893,  and  this  action  was  not 
commenced  until  March  16,  1894,  only  2  days 
short  of  7  months  thereafter.  T^ere  Is  no 
claim  made  that  the  dday  was  caused  by  the 
action  or  nonaction  of  the  defendant  company, 
or  that  It  occurred  by  reason  of  any  dispute 
or  proceedings  by  arbitration  concerning  tbe 
amount  of  the  loss,  or  that  a  reasonable  time 
did  not  remain  after  the  loss  became  due  and 
payable  In  which  to  bring  the  action;  but  tbe 
Biiuple  question  here  presented  Is  whether  tbe 
time,  as  limited  by  the  policy,  commenced  to 
ran  at  the  date  of  the  fire,  or  at  the  time  the 
loss  was  ascertained  and  became  due  and  pay- 
able. It  Is  admitted  that  the  clause  of  the 
policy  limiting  the  time  In  which  an  action  may 
be  commenced  thereon  Is  valid  and  binding, 
but  the  contention  for  plaintiff  is  that,  when 
construed  In  connection  with  the  other  pro- 
visions in  the  policy,  and  especially  the  one 
providing  that  tbe  loss  shall  not  become  due 
and  payable  until  60  days  after  proof  thereof 
bas  been  furnished  to  the  company,  it  shows 
an  Intention  to  fi^ve  him  6  months  after  the 
right  to  sue  accmed  In  which  to  bring  the  ac- 
tion. 

At  the  outset  It  Is  Important  to  observe  that, 
under  the  wording  of  the  clause  in  question, 
the  6  months  begin  to  run  from  '*the  time  the 
fire  shall  have  occurred,"  and  not  from  the 
time  "the  loss  or  damage  shall  have  occurred," 
or  "after  the  loss,"  or  "after  the  loss  or  dam- 
age," as  In  most  of  the  caSes  cited  and  relied 
upon  by  plaintiff.  The  latter  phrases  have 
1}een  construed  by  some  of  the  courts  to  mean 
that  tbe  limitation  shall  be  computed  from  the 
time  the  amount  of  the  loss  la  ascertained  and 


payable,  and  the  assured'!  rifl^t  to  bring  an  ac- 
tion accmea,  and  not  from  the  time  of  tbe  hap- 
penlng  of  the  loss.  Steea  v.  Insurance  Ca,  8& 
N.  Y.  315;  Hay  v.  Insurance  Co.,  77  N,  Y.  235- 
242;  Insurance  Co.  v.  Jones,  54  Ark.  376,  15 
S.  W.  1034;  Barber  v.  Insurance  Co.,  18  W. 
Va.  658;  Mnrdock  v.  Insurance  Co.,  33  W. 
Va.  407,  10  S.  B.  777;  Chandler  v.  Insurance 
Co.,  21  Minn.  85;  Spare  v.  Insurance  Co.,  17 
Fed.  568;  Vette  v.  Insurance  Co.,  30  Fed.  608; 
Insurance  Co.  v.  Falrbank,  32  Neb.  750,  4& 
N.  W.  711;  BHis  V.  Insurance  Co.,  64  Iowa, 
507,  20  N.  W.  782;  Miller  v.  Insurance  Co., 
70  Iowa,  707,  29  N.  W.  411.  But  Other  courts, 
of  equal  weight  and  respectability,  have  con- 
strued such  phrases  to  mean  that  the  assured's 
right  of  action  must  be  computed  from  the 
date  of  the  happening  of  the  loss,  and  not 
from  the  time  the  Insurer  Is  required  to  pay. 
TravelCTs*  Ins.  Ca  v.  California  Ins.  Ca,  1  N. 
D.  151,  45  N.  W.  703;  Fullam  v.  Insurance 
Co.,  7  Gray,  61;  Johnson  v.  Insurance  Co., 
91  III.  92;  Chambers  v.  Insurance  Co.,  61 
Conn.  17;  Glass  v.  Walker,  66  Mo.  32;  Brad- 
ley V.  Insurance  Co.,  28  Mo.  App.  7;  Insurance 
Co.  V.  Wells,  83  Va.  736,  3  S.  E.  349;  Blanks 
V.  Insurance  Co.,  36  La.  Ann.  599;  Lentz  r. 
Insurance  Co.,  96  Mich.  445,  65  N.  W.  993; 
Garldo  v.  Insurance  Co.  (CaL)  8  Pae.  612. 
Other  cases,  bearing  more  or  less  directly  on 
the  question,  could  be  cited  on  either  side  of 
the  proposition,  but  reference  Is  made  to  a  suf- 
fldent  number  to  show  that  it  can  hardly  be 
said  that  the  weight  of  authority  is  with  either 
contention.  The  courts  which  hold  that  the 
limitation  commences  to  run  at  the  time  tbe 
Ion  Is  ascertained  and  payable,  and  not  from 
the  date  of  tbe  happening  of  the  loss,  do  not 
agree  as  to  the  reasone  for  so  deciding,  but  they 
seem  generally  to  base  their  decisions  upon 
tbe  ground  that  the  limitation  clause,  when 
taken  in  connection  ^th  the  stipulation  In  the 
policy  giving  the  Insuror  a  certain  time  after 
proofs  of  loss  in  which  to  pay,  is  biconsistent. 
ambiguous,  and  uncertain,  and  therefore  should 
be  construed  more  strongly  in  favor  of  the 
Insured.  But  in  the  case  before  us  theie  Is, 
in  our  opinion,  no  room  for  construction.  The 
stipulation  Is  plain  and  unambiguous,  and  sus- 
ceptible of  but  one  meaning,  and  unless  we  are 
to  disregard  entirely  the  plain  and  obvious 
meaning  of  the  language  used,  we  must  hold 
that  the  pbraae,  "next  after  the  flre  shall  have 
occurred,"  means  from  the  date  of  the  fire,  and 
not  60  days,  or  some  other  time,  thereafter.  It 
Is  undoubtedly  true  that  an  Insurance  policy, 
like  other  contracts,  should  be  so  construed 
as  to  effectuate  the  Intention  of  the  parties, 
and  that  if  any  of  Its  terms  or  conditions  are 
ambiguous,  they  should  be  construed  most 
strongly  against  the  insurer;  but  tbe  courts 
have  no  right  by  construcllon  to  disregard  the 
plain  provision  of  a  contract  as  made  by  the 
parties,  or  to  hold  that  it  means  one  thing 
when  it  says  another.  Some  of  the  courts 
which  construe  the  phrase  "after  the  loss"  to 
mean  after  the  loss  Is  ascertained,  and  the 
right  to  sue  exists,  proceed  oa  tbe  assumption. 
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that  there  is  no  mflterlal  fflfference  between 
snch  a  phrase  and  "after  the  flre^'*  and  have 
construed  It  In  tlie  rame  way.  Steel  t.  Insur- 
ance Co.,  2  0. 0.  A.  463, 61  Fed.  715;  Filezen  y. 
Inratance  Oa,  80  Fed.  352;  Case  t.  Insurance 
Co.,  83  Cat  473,  23  Pac.  534;  Hong  Sling  t. 
Insurance  Co.,  8  Utah,  135,  30  Poc  307.  And 
the  following  cases,  although  construing  life 
Insurance  policies,  may  be  sold  to  bold  to 
the  same  effect:  McConnell  t.  Association,  79 
Iowa,  7S7,  43  N.  W.  188;  Matt  r.  Association. 
81  Iowa.  135,  46  N.  W.  857;  AlUbone  r.  Casu- 
Bity  Go.  (Tex.  Or.  App.)  32  S.  W.  669.  But 
we  cannot  assent  to  the  doctrine  of  these 
cases.  It  seems  to  us  that  If  "after  the  loss** 
means  CO  or  any  other  number  of  days  after 
the  happening  of  the  loaa,  there  Is  a  material 
difference  In  the  two  phrases.  As  so  construed, 
the  one  fixes,  as  the  period  at  which  the  lim- 
itation eAiall  commence,  the  time  the  loss  Is  as- 
certained and  payable,  and  the  other.  In  dis- 
tinct and  uneqnlyocal  language,  the  time  of 
the  fire.  whlc3i  Is  certainly  a  different  event 
In  one  of  the  leading  cases  holding  the  doc- 
trine contended  for  by  the  plaintiff  (Steen  t. 
Insurance  Ga,  89  N.  T.  S15).  Danforth.  J., 
says:  "No  doubt  the  ai^Uant  could  have  stip- 
ulated tiiat  the  time  of  the  fire  should  be  look- 
ed to  as  the  event  from  the  happening  of  which 
the  Umltatlon  shonld  run,  bat  it  would  require 
distinct  language  to  show  that  such  was  the 
Intention  of  the  parties.  It  Is  not  used  here. 
It  Is  found  In  Schroeder  r.  Insurance  Co.,  2 
Pblla.  286.  <aie  of  the  cases  cited  by  the  ap- 
pellant" And  In  the  subsequent  case  of  King 
T.  Insurance  Co.,  47  Bun,  1,  the  supreme  court 
of  New  Toric  h^  that,  nndw  a  clause  In  an 
Insurance  policy  proridlng  that  no  acUon  or 
suit  shall  be  maintained  unless  "commenced 
within  12  months  next  after  the  fire  shall  have 
occurred,"  the  Umltatlon  commenced  to  run 
from  the  date  on  wbtcb  the  fire  occurred,  and 
not  from  the  expiration  of  the  60  days  given  tlie 
company  In  which  to  make  payment  after  the 
proofli  of  loss^  and  distinguished  the  case  be- 
fore It  from  the  Steen  Case.  And  Mr.  Rich- 
ards, In  his  work  on  Insurance  (page  193),  In 
considering  the  effect  of  a  clause  In  the  stand- 
ard New  Torfc  policy  requiring  suit  or  action 
to  be  commenced  "within  12  months  next  after 
the  fire,"  says:  "The  limit  of  1  year  for  bring- 
ing suit  Is  valid,  and  must  be  observed,  and 
under  the  wording  of  this  clause  the  12  months 
begin  to  run  from  the  time  of  the  fire,  and 
not  from  the  time  of  service  of  proofs  of  loss, 
which,  mider  the  former  wording  of  the  policy, 
was  held  to  be  the  effect  of  it"  This  construc- 
tion 1b,  In  our  opinion,  In  accordance  with  com- 
mon sense,  the  plain  meaning  of  the  language 
used,  and  Is  abundantiy  supported  by  au- 
thority. Hart  V.  Insurance  Co..  86  Wis.  77, 
56  N.  W.  332;  Insurance  Go.  v.  Meesman.  2 
Wash,  459,  27  Pac,  77;  Insurance  Co.  v. 
Little,  20  III.  App.  431;  Hocking  v.  Insurance 
Co.,  130  Pa.  St.  170,  18  AfL  614;  Schroeder 
V.  Insurance  Co..  2  Phlla.  286;  King  v.  In- 
surance Go.,  47  Hun,  1;  McElroy  v.  Insurance 
Go.,  48  Kan.  200,  20  Pac  478;  Insurance  Go. 


r.  Stoffels,  4S  Kan.  205,  29  Pac.  479;  He- 
Farland  t.  Association  (Wyo.)  38  Pac.  &47; 
Steel  V.  Insurance  Co.,  47  Fed.  868. 

The  case  principally  rdled  iqion  by  pbtlxttUT 
as  supporting  lus  position  Is  Sted  r.  Insurance 
Co.,  supta,  decided  by  the  drcolt  court  of  ap- 
peals of  tbe  Ninth  drcult,  McKenna  and  Gil- 
bert, circuit  Justices,  and  Hawley,  district 
Judge,  sitting.  The  action  was  originally  com- 
menced In  the  circuit  court  of  the  United  States 
for  the  district  of  Oregon  on  a  policy  of  in- 
Burance  limiting  the  time  for  btlnging  tbe  ac- 
tion to  12  months  "next  after  the  date  of  tbe 
fire  from  which  such  toss  shall  occur,"  and 
on  appeal  tbe  decree  of  Judge  Deady  was  re- 
Ter8ed,~-McKenna,  circuit  Justice  dissenting; 
the  court  holding  that  there  was  no  material 
difference  between  "12  months  next  after  tbe 
fire"  and  "12  monUis  after  the  loss,"  and  that 
the  limitation  did  not  commence  to  run  until 
after  the  loss  was  ascertained  and  became  pay- 
able. On  appeal  to  the  supreme  court  this  de- 
cision was  affirmed  by  an  equally  divided  comt, 
no  oidnions  being  delivered.  14  Sup.  Ct  1153, 
154  U.  S.  618.  It  can  hardly  be  said,  there- 
fore, that  tbe  question  ia  a  settled  one  In  tbe 
federal  courts.  But  we  are  disposed  to  give 
to  the  circuit  court  of  appeals  all  due  re^>ect, 
and  would  be  Inclined  to  yield  to  Its  judgment 
tf  In  our  opinion  the  question  was  less  free 
from  doubt  The  argument  in  support  of  tbe 
view  adopted  by  tbe  majority  Is,  briefly,  that 
because,  by  the  terms  of  tbe  policy,  the  com- 
pany could  not  be  sued  until  cotaln  condi- 
tions were  comidied  with,  which  would  nec»- 
sarlly  consume  a  part  of  the  time  limited,  and. 
furthermore,  the  loss  not  being  payable  untU 
60  days  after  the  proofs  thereof,  it  m^ht  bap- 
pen,  if  the  limitation  clause  should  be  construed 
according  to  its  language,  that  tbe  action  would 
be  barred  before  the  ligbX  to  sue  actually-  ac- 
crued under  other  clauses  in  the  policy,  and 
therefore  the  parties  cannot  have  meant  what 
they  expressly  said.  We  cannot  yield  our 
assent  to  tblB  line  of  reasoning.  As  said  by  tbe 
supreme  court  of  Wiscondn.  In  tbe  case  of 
Hart  T,  Insurance  Co.,  supra:  "It  does  vio- 
lence to  plain  words.  It  smacks  too  strongly 
of  making  a  contract  which  the  parties  did 
not  Toake.  It  construes  where  there  Is  no 
rotmi  for  construction.  Plato,  nnamtdgoous 
words,  which  can  have  but  one  meaning,  are 
not  subject  to  construction.  Twelve  months 
next  after  the  fire'  has  one  certain  meaning, 
and  but  one.  It  can  have  no  other.  It  may 
well  be  that  tbe  Insurer  may,  by  his  acts, 
waive  the  limitation,  or  estop  himself  from  in- 
sisting on  It  as  held  In  the  cases  of  KIUIps  v. 
Insurance  Co.,  28  Wis.  472;  Blanks  v.  Insur- 
ance Co.,  supra,  and  Johnson  v.  Insurance  Co., 
supra;  but  tbe  Invocation  of  this  principle 
does  no  violence  to  tbe  contract  of  flu  par- 
ties." If,  acting  hi  good  fftltb  and  wlOi  rea- 
sonable diligence,  the  conditions  precedent  to 
a  right  of  action  cannot  be  completed  by  tbe  In- 
sured BO  as  to  leave  a  reasonable  time  tber^ 
after  In  whldi  to  sue.  and  this  flact  is  made 
to  appear  by  tiie  pleadtaigs  and  proo^  tbe  courts 
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lould  declare  tbe  limitation  Inoperatire  or 
Md,  and  not  disregard  the  plain  wording  of 
le  contmct,  or  Incorporate  Into  It  a  provision 
lilcb  the  parties  tiwmselves  did  not  see  fit 
t  Insert.  In  our  opinion,  therefore,  tbe  couit 
F>Iow  c(Hiiinltted  no  error  In  boldlng  that  tbe 
tultation  commenced  to  run  from  the  time 
le  fire  occurred,  and  not  when  tbe  Iosb  be- 
ime  doe  and  parable,  and  the  lodgment  Is 
tfirmecL 

WOLVERTON,  J.,  withholds  tals  opinion, 
eing  personaUj  interested  in  a  similar  case 


NICKLIN  T.  BOBBBTSON  et  aL 
(Supreme  Court  of  Oregon.    Dec.  23,  ISDfi.) 
Taxation  or  Illzoal  Costs— RBUBv—Ck)iiFttu- 
Tiox  or  Tms— DuTX  or  Clbbk— Aitidatit 
— CoBREonos  or  Judouskt. 

1.  Under  HiU'a  Ann.  Laws  Or.  {  102,  pro- 
'idinff  that  the  court  mar  at  any  time  within 
<ue  rear  after  notice  thereof  reliereapartr  from 
L  judgm«it  taken  against  him  throngb  his  mis- 
:i  lie  OF  excusable  neglect,  it  is  not  sumcient  that 
.he  motioa  be  made  within  a  rear  after  notice, 
:>ut  it  moat  be  heard  and  detenoined  wlthiu  that 
lime. 

2.  Though  Hill's  Ann.  Laws  Or.  I  554,  pro- 
riilos  that  costs  in  equity  ahall  he  allowed  to 
tlu-  party  in  whose  favor  a  decree  is  given,  un- 
i<>Ks  the  court  otherwise  directs,  the  court,  after 
hnvins  decreed  that  defendanta  recover  their 
costs,  can  amend  the  illegal  taxation  thereof 
only  within  a  rear  after  jjlaintiff  has  notice 
thereof,  aa  proTided  by  section  102. 

3.  The  nve  days  within  wliich  to  file  a  state- 
nient  of  costs  should  be  computed  by  excluding 
the  first  day.  and  also  the  last  day  where  it 
failfl  oa  Sundar. 

4.  Where  no  objections  were  filed  to  a  state- 
ment of  costs,  the  clerk  has  no  discretion  in  al- 
lowing tbe  items  therein  contained. 

5.  An  affidavit,  nuder  Hill's  Ann.  Laws,  i 
102,  for  relief  against  the  taxation  of  illegal 
costts.  shonld  show  that  they  had  been  taxed 
throiieb  miatake,  im^vertence,  surprise,  or  ex- 
cusable neglect. 

G.  To  authorise  the  court  to  correct  the  mls- 
prisioD  of  the  clerk  In  entering  judgment,  the 
mistake  must  be  apparent  of  record,  or  by  ref- 
erence to  some  memorandum  made  by  the  court. 

Api>eal  from  circuit  court,  Multnomab  coun- 
ty; Ij.  R  Steams,  Judge. 

.Motion  by  S.  G.  Nlcklln  against  W.  B.  Bob- 
ertBon  and  others  to  correct  a  decree.  Tbe 
motion  was  granted*  and  defendants  M>peal. 
Reversed. 

W.  H.  Adams,  for  appellanta.  0.  3.  Mc- 
Dougall,  for  respondent 

MOORE),  3.  This  is  a  motion  to  correct  a 
decree,  so  as  to  reHeve  the  plaintiff  from  the 
taxation  of  disbursements  claimed  to  hare 
been  taxed  against  her  throogh  bee  excus- 
able neglect  Tba  facts  are:  That  on  Sep- 
tember 20,  1891,  the  circuit  court  dismissed 
this  suit,  and  decreed  that  the  defendants  re- 
cover of  the  plaintiff  their  costs  and  dlsbnra^ 
mcnta.  That  on  the  sixth  day  thereafter  tbe 
defendants  filed  with  the  clerk  a  yerifled 
itatement  of  thOr  dlflbursements,  which,  in- 
ter alia,  c<»italned  tbe  following  items:  **GL 
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W.  Bnrrage,  wltneHS,  90  days,  and  S,140 
miles  trarded,  94^.00;  W.  H.  Burrage,  4 
days*  attendance  as  witness,  and  SOS  miles 
travded,  f8G.80;  D.  W.  Taylor,  expert  serv- 
ices, and  3  days*  attendance,  $54.50."  That, 
no  objections  th»eto  having  been  made  with- 
in the  time  prescribed  by  law,  the  clerk  taxed 
the  costs  and  disbursements,  claimed  in  the 
statement,  to  tbe  plaintiff,  and  entered  tbe 
amount  thereof  In  tbe  decree.  That  on  March 

20,  1892,  tbe  plaintiff,  having  filed  affldavlta 
showing  that  she  had  no  notice  of  the  filing 
of  said  statement,  moved  the  court  to  disal- 
low and  strike  out  the  foregoing  items  there- 
of, for  the  reason  that  they  were  Illegal,  and 
that  the  statement  had  not  been  filed  within 
five  days  from  the  entry  of  the  decree;  but, 
no  order  thereon  having  been  made,  tbe  plain- 
tiff, on  June  16, 1894,  by  leave  of  court,  filed 
objections  to  these  items,  and  submitted  affi- 
davits tending  to  show  that  her  neglect  to 
present  such  objections  at  an  earlier  date  was 
excusable;  That,  on  September  20th  of  the 
same  year,  the  clerk,  In  passing  upon  said 
objections,  retaxed  these  Items  as  follows: 
"a  W.  Burrage,  1  day,  1  mile,  ?2.10;  W.  H. 
Bnrrage,  1  day,  1  mile,  ?2.10;  D.  W.  Taylor, 
S  days,  1  mile,  $6.10."  Whereupon  the  de- 
fendants moved  the  court  to  retax  their  said 
disbursements,  and,  upon  said  motion  being 
submitted,  tbe  court  found  the  facts  to  be 
that  a  W.  Burrage  resided  at  Canyon  <aty, 
Oola.  at  the  time  of  the  trial;  that  he  ap- 
peared as  a  witness  without  the  Issuance  of 
an  order  of  the  court  requiring  bis  attend- 
ance, and  In  doing  so  it  was  not  necessary 
for  him  to  travel  more  than  one  mile  or  to 
attend  more  than  one  day;  that  W.  H.  Bur- 
rage was  at  said  time  at  Portland,  Or.,  and 
only  attended  as  a  witness  one  day,  and 
traveled  one  mile;  and  that  D,  W.  Taylor  at- 
tended said  trial  three  d^s,  and  traveled 
one  mile,— and,  upon  these  findings,  affirmed 
the  decision  of  the  clerk,  and  on  September 

21,  1894,  decreed  a  modification  of  the  dis- 
bursements In  accordance  therewith,  from 
which  the  defendants  api>eal. 

It  is  contended  by  tbe  defendants  that,  no 
ord»  modifying  the  original  decree  having 
been  made  within  a  year  after  the  plaintiff 
bad  notice  of  tbe  taxation  of  the  disburse- 
ments, the  court  was  powerless,  after  the  ex- 
piration of  that  time,  to  grant  tbe  relief 
sought  It  most  be  conceded  that  a  large  por- 
tion of  tbe  disbursements  claimed  by  the  de- 
fendants Is  Illegal,  and  lience  tbe  <mly  ques- 
tion Involved  Is  the  power  of  the  court  to 
retax  them.  The  statute,  so  far  as  it  applies 
to  the  case  at  bar,  provides  that  the  court 
may  "In  its  discretion,  and  upon  such  terms 
as  may  be  Just  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a 
Judgment,  wder,  or  other  proceeding  taken 
against  him  through  bis  mistake,  tnadvot- 
ence,  snrprlse,  or  excusable  neglect**  Hill's 
Ann.  Laws  Or.  i  102.  At  the  common  law  no 
Judgment  conid  be  amended  after  the  tana  at 
which  It  was  entered,  except  for  derlcal  er- 
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rors  appearing  In  the  record,  and  then  only 
when  there  was  to  be  fouod  In  some  mlonte 
of  the  trial  a  memorandum  of  what  actually 
transpired  from  whicb  the  Judgment  miifht 
be  corrected.  Albers  t.  Whitney,  1  Story, 
310,  Fed.  Cas.  No.  137;  Insurance  Ca  t.  Mc- 
Ctormlck,  20  Wis.  2tH.  A  8.tatUt«  conJEerring 
power  to  modify  a  Judgment  or  decree  after 
the  term  at  which  It  was  rendered,  bebis  In 
derogation  of  the  common  law,  1a  to  be  strict^, 
ly  construed;  and  hence  a  party,  If  he  could' 
be  relieved  from  a  proceeding  taken  against 
him  through  bi^  Inadverteace,  surprise,  or- 
excusable  neglect,  must  apply  therefor,  and 
obtain  a  decision  thereon,  ^Ithln  the  time 
prescribed  by  the  statute,  or.  his  laches  wUl 
preclude  the  court  from  thereafter  amending 
the  record.  WooUey  t.  Woolley,  12  Xnd.  603; 
Oerlah  v.  Johnson,  5  Minn.  23  (GU.  10);  Knor 
T.  Clifford,  41  Wis.  459;  Flanders  t.  Sbec- 
man,  18  Wis.  603.  In  the  case  last  tdlod, 
Cole,  J.,  In  construing  a  statute  Identical  witii 
liie  one  abore  quoted,  says:  "But,  unless  the 
motion  is  made  within  a  year  from  the  time 
the  party  has  notice  of  the  erroneous  order 
or  Judgment,  the  court  cannot  relieve  nndec 
this  statut^  '  It  must  be  made  within  a  yeoc, 
as  the  power  of  the  court  to  grant  the  relief 
Is  expressly  limited  to  that  period-  After  the 
lapse  of  that  time  the  court  cannot  relieve  a 
party  from  an  order  or  judgment  against  him 
through  his  'mistake,'  Mnadvertenc?,*  'sur- 
prise,' or  'excusable  neglect.'  "  In  WopUey  t. 
WooUey,  supra,  one  of  the  parties  to  a  Judg* 
ment,  on  the  day  prior  to  the  expiration  of  a 
year  from  Ita  rendition,  under  the  provlslona 
of  a  similar  statute,  applied  to  the  court  to- 
set  It  aside,  which  the  court  did,  on  the  day 
after  the  year  had  expired.  An  appeal  hav-. 
ing  been  taken  from  the  Judgment  tbua  ren- 
dered. It  was  reversed,  and  Perkins,  J.,  In 
rendering  the  decision,  says:  "Under  the  sec- 
tion upon  which  the  present  suit  Is  founded* 
the  court  could  not  set  asldf)  the.  judgment 
after  the  expiration  of  the  year."  In  Q^erisb 
V.  Johnson,  supra,  the  court,  interpreting  a 
similar  statute,  says:  "It  by  no  means  fol- 
lows that  because  a  party  may  make  such  a 
motion  within  the  year,  that  he  has  always  a 
year  to  make  It  In.  He  la  in  eqch  ins.tanoa. 
bound  to  make  the  motion  with  diligence,  and 
show  the  existence  of  some  one  of  the.  causea. 
specified  in  the  statute."  "The  period,"  saya 
Cole,  J.,  in  Knox  v.  Clieford,  supra,  "within 
which  the  discretion  is  to  be  exercised.  Is, 
eqiiressly  limited  to  a  year  after  notice  of- 
the  Judgment^  and  this  time  capnot  be  on*, 
larged  or  extended  by  merely  giving  noUce 
of  the  motion  to  vacate  the  Judgment  l%e. 
I>arty  Is  required  to  act,  and  must  bring  hla 
motion  to  a  hearing,  within  the  year,  or  the 
power  to  relieve  under  the  statute  Is  gone. 
This  provision  goes  upon  the  only  reas(»iable 
assumption  that  a  year  affords  an  ample  op- 
portunity for  a  party  to  obtain  relief  If  he  la 
diligent"  These  authorities  conclusively 
show  that  the  statute  limits  the  power  to  one 
year  ^ter  notice  of  the  "Judgment  order,  or 


proceeding,"  and  that  the  expiration  of-  that 
time  learea  the  court  without  authority  to  set 
aside  or  modify  Its  decisions  for  any  of  the 
causes  enumerated  In  the  section  (quoted. 

The  plaintiff  must  have  bad  notice  of  the 
taxation  of  these  disbursements  on  March 
20,  1892,  at  whlcl»  time  she  movad  the  conrt 
to  disailoifr  th«mr  and,  more  than  ona  year 
from  that  time,  having  expired  beJCore.  a  modi- 
fication thereof  was  decreed,  It  foUoira  that 
the  court  under  the  provisions  of  the  statute, 
hiu}  no  power  to  alter  the  original  dacrea 

The  plaintifE  Insists,  however,  (1)  that  the 
allowance  of  costs  in  eqnl^  rests  la  the  aonixl 
dlBcretioD  of  the  trial  court,  which  will  not 
be  reviewed  on  appeal  except  for  an  abuse 
thereof;  and  (2)  ttiat  the  taxation  of  the  dis- 
bursements of  which  she  complains  results 
from  the  misprision  of  the  clerk,  and  that  the 
court  possesses  at  all  times  the  Inheroit  pow* 
er  to  correct  such  ^rrors, 

1.  It  must  be  observed  that  the  diacFctioa 
referred  to  by  plaintiff  does  not  extend  to  the 
amount  of  costs  and  disbursements  to  be  re- 
covered, but  only  as  to  who  shall  pay  thao. 
Hill's  Ann.  Laws  Oc  I  5M.  In  tlie  case  at 
bar  the  court  exercised  its  dlscretlaa  at  the 
time  It  decreed  thai  the.  defendants  recover 
of  the  plaintiff  their  coets  and  dlabnrsemeuta, 
and  It  Is  this  exercise  of  it  that  will  not  be 
reviewed  except  tor  abuse.  LoveJoy  t.  Chap- 
man, 23  Or.  571,  32  Pac.  687;  Cole  v.  Logan. 
24  Or.  304,  33  Pac.  66&  One  of  the  oUJ.  cU 
in  procuring  a  Judgment  or  decree  Is  to  juit 
at  rest  forever  the  Issue  litigated;  bat  if  the 
trial  court  could,  even  iu  iuattws  within  lt» 
discretion,  change  at  pleasure  its  aoiema  con- 
closlons,  Judgments  ml^t  remain  open  in 
all  matters  relating  to  an  exercise  of  this 
right  and  become,  subject  to  t>e  changed  at 
any  time  in  favor  of  either  party  who  could 
show  a  better  reason  therefor.  When  the 
trial  court  has  not  abused  its  discretion  In  the 
exerc'wi  thereof,  Ita  owdnaliKi  wlU  not  be 
reviewed  in  thls^  court;  and  such  conclusion, 
when  announced,  ought  to  be  as  binding  upon 
the  court  rendering  it  aa  it  is  upon  this  court 

2.  The  statute  anthorizes  the  clerk  to  al- 
low and  tax,  as  a  matter  of  course,  the  dis- 
bursements claimed  by  a  party  upon  his  fil- 
ing a  verified  statement  thereof  within  five 
days  from  the  entry  of  a  Judgment  or  decree 
given  In  his  favor,  unless  the  adverse  party, 
within  two  days,  from  the  time  allowed  to 
file  the  statement  shall  file  ohjectlooa  thore- 
to.  The  statement  may  also  be  filed  at  any 
tlipQ  after  five  dayj^  bat  In  such  caaa  a  oo^ 
thereof  must  be  asrved'  upon  the  adverse 
part?,  who  la  given  two  days  taotn.  the  serv- 
ice, thereof-  to  file,  otdectlons  tlwDrto;  and  In 
eltha  case  the  ciwk  must  pass  upon  snd  may 
allow  or  raject  any  of  all  Itama  to  whlt^  ob- 
jections have  been  made.  HIU's  Ann.  Laws 
Or.  H  560.  567.  It  will  ba.  observed  that 
judgment  was  entered  September  29th.  and. 
ocluding  the  first  day  from  the  compatation. 
tbe  five  dsys  would  expbe  Oetsber  bat 
that  day,  being  apnd«it«  must  also  ba  ex-- 
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eluded;  and  the  statement,  bavlDS  been  filed 
on  tlie  day  following,  vas  wltUn  the  Ova-day 
limit  (Siti'B  Ads.  Laws  Or.  |  51fi);  and*  no 
objections  thereto  having  been  filed  within 
the  time  prescribed  by  law,  the  clerk  bad  no 
discretion  in  the  allowance  of  the  Items  con- 
tained In  the  statement  The  affidavits  sub- 
mitted with  the  motion  on  March  26,  1892, 
did  not  show  that  the  disbursements  bad  been 
taxed  against  tbe  plaintiff  through  her  mis- 
take; Inadvertence,  surprise,  or  excusable  n^- 
lect;  and  even  If  It  be  conceded  that  a  mo- 
tion filed  within  one  year  from  tbe  notice 
thereof  authorized  the  court,  after  the  explra- 
tlpn  of  that  period,  to  relieve  a  party  from  a 
Judgment  ta^^  agaiqst  him  under  such  cir- 
cumstances, the  motion  filed  would  be  Inef- 
fectual for  that  purpose.  Tbe  power  of  a 
court,  at  any  time  after  the  entry  of  a  Judg- 
ment, to  correct  the  misprision  Qf  a  clerk  or 
other  officer  pf  the  court,  when  It  can  be  done 
bj  reference  to  some  memorandum  of  the 
trial,  made  at  the  hearing  thereof  by  the 
court,  or  from  the  pleadings  on  file  or  pro- 
CGcdings  bad  therein,  must  be  conceded  (1 
Blac^,  Judgm.  |  155;  1  Freem.  Judgm.  $  71); 
but  wbeii  the  mistake  Is  not  apparent  on  the 
record,  and  muBt  be  made  out  upon  affidavits 
and  evidence  aliunde,  to  establlsb  the  fact, 
then  there  remains  nothiqg  to  amend  by,  and 
the  coQrt  Is  powerless  to  alter  the  judj^neut 
after  the  close  of  the  term  at  which  It  was 
rendered  (Atbers  v.  Whitney,  supra). 

I^e  amount  of  the  Items  claimed  in  the  cer- 
tified statement  Is  $005,  which  sum  the  clerk 
entered  la  the  decree;  and,  It  appearing  that 
the  evidence  relied  upon  to  correct  the  record 
consisted  Qf  affidavits  which  were  insufficient 
for  that  purpobe,  it  follows  (hat  the  decree 
appealed  from  must  be  reversed,  and  tbe  mfr> 
tion  to  correct  the  original  decree  overruled. 


THORNTON  T.  KmUBBh  et  aL  * 
(Snprraia  Court  of  Oregon.  Dec  80;  189S.) 

APFBAI^OBilOTIOSfl  BT  ArrKVLO. 

Plaintiff  atone  baTing  appealed  from  a 
decree  reforming  an  tnstrumeQt,  defendant  cfCn- 
Bot  complain  of  failure  to  allege  or  proTB  a  mu- 
tnal  mlvtake  on  whioh  t»  found  the  decree. 

Appeal  from  circuit  court,  Hultnomab 
county;  Loyal  B.  Steams,  Judge. 

Suit  by  Martha  Thornton  against  Jacob 
Krimbel  and  ethers.  From  the  decree, 
ptalnUff'  api^ls.  Afilrmed. 

Richard  H.  Thoroton.  (or  appellant.  Bob- 
•rt  0.  WriiM  for  re8{K(ndent& 

FEB  OURIABL  This  la  a  suit  to  reform  a 
contract  and  bond,  and  to  recover  daxoages 
for  an  alleged  breach  of  tbe  contract  The 
tecta  are:  That  on  March  24.  1S93,  the  de- 
fendant Krlmbel  entered  into  an  agreement 
with  the  plaintiff,  by  the  terms  of  which  ho 
undertook  to  furnish  the  material  and  erect 
and  flnista  a  dTrelUng  house  for  her,  In  con- 
fonnlty  witb  th«  pbuB  and  specifications 

1  Rehearing  pending. 


thereof;  and  It  was  also  provided  that  tbe- 
contractor  RbonJd  ^tect  tbe  bolldlng  fron 
Hens,  and  that  a  bond  should  be  given  for 
tbe  faithful  performance  of  tbe  terms  and 
conditions  of  said  agreenient.  That  the- 
agreement,  having  been  reduced  to  writing, 
was  signed  by  each  of  the  defendants,  but 
not  by  the  plaintiff,  and  a  Joint  and  several 
bond,  in  which  Krlmbel  was  designated  as 
principal,  and  — -  and  — —  as  sureties, 
was  signed  by  tbe  defendants  Me^er  and 
Ward  only.  Ttiat,  a  lien  havfag  been  filed 
against  the  proper^,  the  i^alntUC,  cOalmins 
tbe  building  had  not  been  completed,  com- 
menced this  suit,  and.  In  substance,  alleges 
that  It  was  the  IntentlDa  of  the  parties  that 
she  should  sign  said  contract,  bat  throogb 
Inadvertence  she  had  omitted  to  do  so,  and 
that  she  offered  to  sign  the  same;  that  it 
was  also  their  intention  that  said  bond 
should  be  executed  by  Krlmbel  as  principal, 
and  that  Meyer  and  Ward  should  be  named 
therein  as  sureties,  but.  through  mistake, 
Krimbel  failed  to  sign  it,  and  the  names 
of  the  sureties  were  omitted  from  the  body 
of  the  bond;  that  by  mistake  Krimbel  was 
wrongly  described  In  tbe  contract  and  hfmd 
as  "Ktmbej.**  And  having  alleged  several 
breaches  of  tiie  contract,  and  tiie  damages 
resulting  therefrom,  she  prayed  a  decree  re- 
forming said  contract  and  bond,  and  a  re- 
covery of  her  damages.  The  defendants, 
separately  answering,  after  denying  tbe  ma- 
terial allegations  of  the  complaint,  allege 
facts  tending  to  constltate  an  estoppel,  and 
pray  that  tte  suit  be  dismissed.  The  re- 
plies having  put  in  Issue  ths  allegations  of 
new  matter  contained  in  the  several  an- 
swers, a  b-ial  was  bad.  resulting  in  a  decree 
reforming  the  eontraet  and  bond,  awaxdins 
KHnbel  due  on  ths  contnet.  and  m- 
OQlring  the  plaintiff  and  Krlmbel  each  to 
pay  one-half  the  costs;  and  from  Oils  decree- 
tbe  plaintiff  appeals. 

JX  la  contsndsd  bv  tbs  plaintiff  ftmi  the 
court  erred  In  several  psrtlicnlara,  wtdcb 
eiTors  are  aarigned  as  grsnnds  fsr  a  moA- 
iflcfttlon  of  tbe  decree,  while  the  doTendants 
contend  that  ths  complaint  does  not  state 
facts  BuffifOent  to  constttute  a  canas  ot  asit. 
and  that  the  evidence  Is  not  snjBcltast  t» 
warrant  a  reformation  of  tiie  contnet  and 
beod.  The  mle  Is  well  settled  that.  In  order 
Id  Justify  the  Interposltiott  of  a  ciwit  of 
equity  to  reform  a  written  instxnment  tar  aim 
alleged  nlstaJn  of  fact^  It  most  be  distinctly 
alleged  and  conclusirely  proved  that  ttke 
mistake  was  mntual  to  both  parties,  or  that 
it  was  the  ntlstaks  o<  one  party  snperia- 
duced  by  the  fcand  or  some  Iseotritable  con- 
duct of  the  other.  Fable  v.  Pressey,  2  Or. 
23;  Bvarts  v.  Stelger,  6  Or.  147;  liswls  t_ 
Lewis,  Id.  168;  Fostw  v.  Schmeer,  15  Or. 
368,  15  Pac.  626;  Hyland  T.  Hyland,  19  Or. 
61.  23  Pac.  811;  Kleinsorge  t.  Bobse,  29  Or. 
61,  S4  Pac  874.  There  Is  no  svldcnee  sT 
^atntlff's  Intention  to  sign  the  contract,  er 
of  Krimbel's  intention  to  sign  the  bond;  and.. 
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for  all  that  appears,  he  may  never  hare  Is- 
tended  to  sign  It,  and,  If  so,  tto  absence  of 
his  signature  would  not  be  In  consequence 
of  any  mistake  on  his  part.  It  has  been 
rei>eatedly  held  that  a  court  of  equity  will 
not  reform  a  written  Instrument  upon  tbe 
ground  of  mistake,  unless  the  mistake  be 
established  by  clear  and  satisfactory  erl- 
dence.  Shlvely  v.  Welch,  2  Or.  288;  Steph- 
ens T.  Murtin,  6  Or.  193;  Remlllard  v. 
Prescott,  8  Or.  37;  Epstein  T.  Insurance 
Co..  21  Or.  179,  27  Pac.  1045.  But,  the  de- 
fendants not  having  taken  a  cross  appeal,  it 
must  be  presumed  that  they  were  satisfied 
with  tbe  decree,  and  cannot  now  be  heard  to 
complain  of  a  failure  to  allege  or  prove  the 
e^stence  of  a  mutoal  mistake,  and  bence  It 
follows  that  the  decree  Is  afflimed. 


OBEGOIRB  T.  BOUBKE  et  aL 
(Supreme  Court  of  Or^on.    Dec  80,  189b.j 
AssiemiBiiT  —  CoNsiDBBinoM  «- Aonoir  n  Aa- 

SIOXBl. 

An  assignee  of  a  chose  in  action,  to  re- 
cover thereon,  need  not  show  that  there  was 
any  consideration  for  the  assignment,  though 
he  alleges  that  it  was  "sold"  and  assigned  to 
him. 

Appeal  from  circuit  court,  Marlon  connty; 
George  H.  Burnett,  Judge. 

Action  by  J.  D.  Gregoire  against  T.  F. 
Rourke  and  others.  Judgment  for  defend- 
ants.  Plaintiff  appeals.  Reversed. 

J.  A.  Carson,  for  appellant  Tllmon  Ford, 
for  respondents. 

MOORE,  J.  This  is  an  action  to  recover 
an  alleged  balance  of  an  account  The  plain- 
tiff alleges  that  on  September  8,  1891,  B.  S. 
Gregoire  and  himself  were  copartners  in 
business  under  tbe  firm  name  of  E.  8.  Gre- 
goire &  Son,  at  which  time  said  firm  sold 
and  delivered  to  the  defendants  a  quantity 
of  wheat  of  the  value  of  $2,997.60;  that  the 
defendants  paid  on  account  thereof  $2,822.60, 
leaving  a  balance  of  $175  due  thereon;  that 
said  firm  sold  and  assigned  the  accoont  to 
him;  and  that  he  is  the  owner  and  holder 
thereof,  and  entitled  to  the  moneys  due  there- 
on, for  which  he  prays  judgment.  The  de- 
fendants having  denied  the  material  allegSr 
tlons  of  tbe  complaint,  and  the  assignment 
to  plaintiff,  alleged  payment  of  tbe  amount 
demanded.  A  reply  having  pat  In  Issue  the 
allegations  of  new  matter  contained  in  the  an- 
swer, a  trial  was  had,  at  which  the  plaintiff, 
as  a  witness  In  bis  own  'behalf,  testified  that 
tbe  said  sum  of  SITO  was  dne  from  tbe  de- 
fendants, as  alleged  In  his  complaint;  that 
his  partner  died  since  the  assignment;  and 
admitted  upon  croisB-ezamlnatl<m  that  it  wag 
made  without  consideration.  Thereupon  the 
court,  In  substance.  Instructed  the  Jury  that 
the  plaintiff,  having  alleged  a  sale  and  as- 
fitgnment,  could  not  recover  as  surviving 
partner  nor  as  assignee,  unless  the  claim  had 


been  assigned  by  said  firm  to  blm  for  a  val- 
uable contdderation;  to  the  giving  of  which, 
so  far  as  It  relates  to  the  necessity  for  the 
payment  of  a  valuable  consideration  to  sup- 
port the  assignment,  the  plaintiff  excepted, 
and  the  exception  was  allowed.  The  Jury 
having  rendered  a  verdict  for  the  defend- 
ants, the  court  gave  Judgment  thereon,  from 
which  the  plaintiff  appeals,  and  assigns  as 
error  the  giving  of  said  instruction,  the  over- 
ruling of  a  motion  for  a  new  trial,  and  tbe 
entry  of  said  Judgment 

The  plaintiff  contends  that  It  was  unnec- 
essary to  allege  or  prove  a  valuable  consid- 
eration for  the  assignment  and  that  the 
want  thereof  should  not  bar  his  recover?. 
There  is  some  conflict  of  authority  upon  tbe 
question  presented,  but  we  think  the  weight 
of  It  is  In  favor  of  the  legal  proposition  for 
which  the  plaintiff  contends,  and  tiut  tbe 
right  of  recovery  depends,  not  upon  what 
may  have  been  paid  for  the  assignment,  tmt 
whether  the  plaintiff  Is  tbe  real  party  in  In- 
terest The  courts  entertaining  views  differ- 
ent from  this  proceed  upon  the  theory  that, 
the  assignee  having  paid  nothing  for  the  aa- 
Blgnment  the  dwor  may  change  his  mind, 
and  withhold  from  the  object  of  bis  liberali- 
ty the  cmtemplated  benefit  ^nie  welgbt  of 
authority  seems  to  be  that  In  an  action  by  an 
asdgnee  of  a  cboee  In  action  the  defendant 
may  controvert  the  allegation  of  ownership, 
and  prove  that  the  plaintiff  Is  not  the  real 
party  In  Interest  Xf,  bowever,  the  assign- 
ment Is  actually  made,  he  cannot  qnesticni  It 
upon  the  ground  ttiat  there  was  no  cmsid- 
eratlon  paid  therefor.  1  Beach,  Mod.  "Eq. 
Jur.  I  346;  Stone  t.  Frost  61  N.  T.  G14; 
Warder,  etc.,  Co.  v.  Jack  (Iowa)  48  N.  W. 
720;  Wolff  r.  Matttiews,  39  Ma  App.  376; 
Pugh  T.  Miller  and.  Sup.)  25  N.  EL  lOM; 
Norrte  T.  Hall,  18  Me.  882;  Arthur  v.  Brooks, 
14  Barb.  BS3;  BiChardson  v.  Mead,  27  Barb. 
178;  Beach  t.  Baymond,  2  B.  D.  Smith,  486; 
Mills  T.  Fox,  4  B.  D.  Smith,  220;  Whittate 
V.  County  of  JotaDJUn,  10  Iowa,  161.  But, 
whatever  the  rule  may  be  elsewhere,  it  has 
been  settled  In  this  state  that  the  title  to  a 
chose  in  action  passes  by  asdgnment,  and 
that  the  assignee  Is  authorised  to  bring  an 
action  tfa«eon;  that  It  is  Immaterial  whetli- 
er  he  paid  any  consideration  therefbr.  Daw- 
son T.  Pogue,  18  Or.  94,  22  Pac.  687.  The 
plaintiff  alleged  facts  showing  the  existence 
of  a  demand  against  the  d^endants  vrtiidi 
had 'been  assigned  to  blm,  and  hence  hia 
complaint  shows  that  be  is  tiie  real  party  in 
interest  and  has  a  prima  fhcie  right  of  a& 
tlon.  It  Is  true,  be  alleged  that  the  didm 
had  been  sold  to  him,  which  Implies  a  pay- 
ment or  promise  as  a  consideration  tberefor, 
but  as  his  right  of  action  Is  founded  upon 
tbe  fact,  and  not  on  the  ccnsldflnitlon,  of  the 
assignment  It  was  unnecessary  to  prove  that 
he  had  paid  any  consideration  tberefor,  and 
bence  the  allegation  that  the  claim  was  sold 
to  him  was  surplusage  and  should  have  been 
disr^arded.   Bliss,  Code  PL  |  US;  ^yt  t. 
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SMler.  IS  Conn.  (KtS;  Bean  t.  ffimpson,  16 
Ma  49;  Grnbb  t.  Navigation  Od,  U  Pa.  8t 
802;  hyooM  r.  Merrick.  106  Maae.  71.  The 
lutnictkm  complained  of  is  erroneooe,  but 
tbe  role  is  weU  settled  that  a  Jndcment  will 
not  be  rerersed  for  that  reason,  unless  It 
appears  probable  that  tbe  jnty  was  misled 
thereby.  2  Ttaomi>.  Tr.  |  2101;  Salmon  t. 
Olds,  0  Or.  488.  In  the  case  at  bar  there 
can  be  no  doubt  that  the  Jary  was  misled 
by  the  instmction  excepted  to,  and  hence 
the  judgment  must  be  rerersed,  and  a  new 
trial  ordered. 


OSBORN  T.  LOOUS  et  aL 
(Supreme  Oonrt  of  Oregon.    Dee.  2S,  1896.) 

MbOHANICS*  LiBRS  —  EXFOROBMBKT  —  PARTIBB  — 

Complaint — Variance— Claih  or  Libn. 

1.  Under  Hill's  Ann.  Laws.  |  3677,  declar- 
ing that  In  Buita  to  enforce  mechanlci*  liens  the 

Eleadiogs,  process,  practice,  and  other  proceed- 
igs  shall  be  the  same  as  in  other  cnses;  that 
all  persons  persoQallr  liable,  and  all  lienholders 
whose  claims  have  been  filed  for  record,  shall, 
and  all  other  persons  interested  In  the  matter 
in  controversy  or  in  the  property  aousht  to  be 
charged  with  the  lien  may.  be  made  parties,  but 
aach  as  are  not  made  parties  shall  not  be  bound 
by  such  proceeding;  and  that  the  proceedings 
on  foreclosure  of  liens  shall,  as  nearly  as  pos- 
sible, conform  to  proceedings  to  foreclose  a 
mortgage;  and  section  3f>79.  declaring  that 
where  a  lien  is  filed  for  work  done  or  materials 
furnished  a  contractor  he  shall  defend  an  ac- 
tion thereon  at  hid  own  expense,  and,  in  case  of 
judgment  on  ttie  lien  against  the  property  shall 
be  liable  to  the  owner  of  the  property  for  the 
amount  of  the  Judgment  and  costs,— the  con- 
tractor, who,  for  the  purposes  of  the  lieu  act,  is 
declared  to  be  the  agent  of  the  owner,  is  not  an 
indispensable  party  to  a  suit  to  enforce  a  lien, 
but  his  omission  is  excused  by  failure  to  object 
thereto  by  demurrer  or  answer. 

2.  A  complaint  to  foreclose  a  mechanic's 
lien  alleged  that  the  materials  were  furnished 
to  "J.  O.  and  O.  N.  Holm,"  partners  as  "J. 
O.  Holm  &  Brother."  The  contract  between 
the  owners  and  contractora  was  signed  "C.  N. 
Holmes  &  Co."  It  appeared  that  one  of  the 
two  contractors  staled  nimself  "O.  N.  Holmes," 
the  other  "J.  O.  Holm";  and  tiiat  in  dealing 
with  different  persons  In  connection  with  the 
contract  they  nsed  various  styles  of  firm  name. 
Held,  that  the  variance  twtween  pleading  and 
proof  was  Immaterial,  it  not  appearing  that  the 
owner  was  misled  hj  the  allegation  of  the  com- 
plaint 

3.  The  naming  In  a  claim  of  Hen,  In  good 
faith,  of  the  parties  to  whom  material  was 
furnished  as  "J.  W.  Holm  A  Brother,"  while 
the  contract  between  the  owner  and  contractor 
was  signed  "C.  N.  Holmes  &  Co.,"  te  Immateri- 
al, it  not  appearing  that  the  owner  was  misled. 

4.  A  claim  of  lien  need  not  state  the  con- 
tractual relation  between  the  claimant  and  prop- 
oty  owner.  Hill's  Ann.  Laws,  {  3673,  providing 
simply  that  it  shall  contain  the  name  of  the  per- 
son to  whom  he  furnished  the  materials,  and 
section  3060  declaring  that  every  person  who 
fnniiah«i  material  for  a  building  at  the  in- 
stance of  the  owner  or  his  agent  shall  have  a 
Den,  and  that  every  contractor  or  other  person 
having  charge  in  any  part  of  the  construction 
■hall  be  held  tbe  agent  of  the  owner. 

Appeal  from  circuit  court,  Multnomah  cotin- 
L,  B.  Steams,  Judge. 

Suit  by  T.  F.  Osborn  against  Charles  Ijogua 
and  others.  Decree  for  defendants.  Plain- 
tiff appeals.  Berersed. 


This  Is  a  suit  to  fbreclose  a  medhanltf  s  llen» 
brought  to  enforce  payment  for  stone  fluv 
nlshed  for  use  in  a  building  jaAa  construc- 
tion by  defendant  Logus.  Tbe  decree  was 
against  plaintlfl  In  the  court  below,  and  he 
appeals,  The  facts  sufllctently  appear  in  tbe 
opinion  Cor  a  full  understanding  of  tbe  pcrints 
decided. 

W.  McCamant,  for  appellant  0.  H.  Car^ 
and  J.  H.  Hall,  for  respondent. 

WOLVBRTON,  J.  A  peculiarity  about  this 
proceeding  Is  that,  according  to  the  recital  In 
the  claim  of  lien,  the  atxme  was  furnished  te 
"J.  W.  Holm  &  Brother,"  while  the  complaint 
alleges  that  It  was  furnished  to  "J.  O.  and  C. 
N.  Holm,"  partners  as  "J.  O.  Holm  &  Broth- 
er." The  original  contract  with  Charles  Lo- 
gus, the  owner,  purports  to  be  executed  by 
"C.N.  Holmes  &  Co."  It' is  contended  by  said 
defendant  that  this  admixture  of  both  indi- 
vidual and  firm  names  Is  fatal  to  the  proceed- 
ing upon  two  grounds:  First,  the  statute 
having  made  the  contractor  the  agent  of  the 
owner.  It  Is  Inauffldent  to  state  that  the  ma- 
terials were  furnished  to  "J.  W.  or  J.  O.  Holm 
&  Brother,"  when  the  only  agent  who  bad 
any  authority  to  bind  the  owner  was  **0.  N. 
Holmes  &  Co.";  and,  second,  that  the  con- 
tractors, "C.N.Holmes&Co.,"beIng  necessary 
parties,  should  have  been  made  defendants, 
andthatthe  suitcannotproceedwlthoutthem. 
That  it  is  unnecessary,  under  tbe  statute, 
that  a  judgment  against  the  contractor  should 
precede  or  be  had  concurrently  with  the  de- 
cree of  foreclosure  against  the  property  is 
settled  by  Alnslle  v.  Kobn,  16  Or.  374, 19  Pac. 
97.  But  here  the  objection  goes  to  the  non- 
joinder of  C.  N.  Holmes  &  Oo.,  whom  It  is 
claimed  must  be  made  parties,  or  else  the 
suit  must  abate.  Ordinarily,  the  objection 
arising  from  a  defect  of  parties  should  be 
taken  by  demurrer  If  it  appears  upon  tbe  face 
of  the  comi^lnt,  otherwise  by  answer;  and. 
if  by  neither,  It  is  to  be  deemed  waived.  Hill's 
Ann.  Laws  Or.  $8  67,  70,  71;  Cohen  t.  Otten- 
helmer,  13  Or.  224,  10  Pac.  20.  Unless  the 
statute  touching  the  foreclosure  of  mechan- 
ics* liens  absolutely  requires  the  presence  of 
the  contractor  as  a  party  litigant  before  the 
suit  can  proceed,  there  is  no  reason  why  the 
ordinary  rule  shoald  not  prevail  here.  For 
the  purposes  of  the  mechanics'  lien  act  the 
contractor  Is  held  to  be  the  agent  of  the  own- 
er. As  touching  suits  under  the  act,  section 
3677  provides  that:  "Suits  to  enforce  th» 
Hens  created  by  this  act  shall  be  brought  In 
the  circuit  courts,  and  the  pleadings,  process* 
practice,  and  other  proceedings  shall  be  the 
same  as  In  other  cases.  *  *  •  All  persons 
personally  liable,  and  all  lien-holders  whose 
claims  have  been  filed  for  record  under  the 
provisions  of  section  3673,  shall,  and  all  oth- 
er persons  interested  In  the  matter  In  coutio- 
versy,  or  in  the  property  sought  to  be  char- 
ged with  the  lien,  may  be  made  parties;  but 
such  as  are  not  made  parties  shall  not  be 
bound  by  such  proceedings."^  ^Section  .3679 
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IliOTldlB^  smoor  othra-  thlnss,  tbat:  sU 
cues  wlMre  «  lien  Hfaall  be  filed  onder  this 
«ct  for  work  done  or  materials  fnmtshed  to 
anr  oontnictor,  he  Bfaall  defend  any  action 
taousbt  thomrpon  at  his  own  expense;  and 
<Sarlng^  the  pendency  of  such  action,  the  own* 
«r  may  withhold  from  the  contractw  the 
amount  of  mone^  for  which  such  lien  is  filed; 
and  In  oase  of  Judgment  arataist  the  owner 
OF  his  property  xn^mL  the  lien,  the  said  owner 
shall  be  entitled  to  deduct  from  any  amount 
dne  or  about  t»  become  dne  by  him  to  the 
contractor  the  amoont  of  such  judgment  and 
costs;  aad  If  the  amonnt  of  such  Judgment 
^md  ceats  shall  exceed  the  amount  due  by 
bim  to  the  contractor,  or  If  the  owner  shall 
liare  settled  with  the  vooixadax  In  fall,  ha 
^all  be  entitled  to  recover  back  from  the 
coo  tractor  any  amonat  so  paid  by  bUn,  ibe 
aUd  ownsr,  la  sxccbb  of  tht  cwtract  prlce^ 
and  far  whh:h  the  contractor  waa  oristaally 
the  par^  liable."  The  oontnictor  belne  the 
A^tDt  «f  the  owner,  his  acts  may  be  ssid  to 
IK  the  acts  of  the  ownw.  thereby  eatabllshlng 
»  pciTlty,  for  the  purpose  of  the  Uen,  between 
tiw  wner  and  tha  sobMmtractors,  material 
men,  and  laborers;  no  that  a  direct  reiatlon- 
aUp  exists  between  the  owner  and  the  sub- 
contractor, and  H  Is  not  necessary  that  the 
•contractoir  be  present  la  the  proceeding  to 
supply  a  link  to  complete  and  establish  such 
retetlonahlp.  For  section  3677  it  Is  contend- 
ed that  the  words  "shall"  and  "may,"  when 
used  therein  with  reference  to  parties  to  the 
suit,  are  used  in  contradistinction  to  each 
other,  and  that,  therefore,  the  word  "shall" 
becomes  maodatory,  and  should  be  Interpret- 
ed to  mean  ''mast."  The  use  of  both  words 
the  same  provlKion  may  afford  a  s&tj  for- 
•eihle  tndlcatlim  of  the  intention  of  the  legl*- 
latnre.  Suth.  at  Const  9  462.  But  the  mere 
«ircnmstance  of  such  use  does  not  alone  de- 
termlne  their  inroper  slgnldcatlon.  That  must 
j«t  be  determined  as  the  legtolatlTe  meaning 
of  otitiCT  wcKds  are  determined,  and  by  Ufee 
.rules  of  Interpretation.  The  section  at  the 
cutset  declares  that  the  "pleadings,  process, 
practice,  and  ail  other  proceedings  shall  be 
tbe  same  as  in  other  caaeV*  and  in  the  IsttM 
clause  "tile  proceedings  •  *  *  shall  be  as 
nearly  as  possible  made  to  conform  to  the 
proceedtngs  of  a  fcvecloenre  of  a  mortgage 
lien  upon  real  property."  From  these  clauses 
It  becomes  apparent  that  the  leicislature  In- 
tended to  conform  the  practice  and  procedure 
ta  tbe  forecIoMure  of  mechanics'  Hens  to  the 
practice  and  procedure  "In  other  cases,"  or 
^as  nearly  as  possible  in  the  "foreclosure  of  a 
■DOrteage  Hen  upon  real  property."  Now,  It 
Is  well  understood  what  is  meant  by  neces- 
«ary  and  what  by  proper  parties  In  ordinary 
«ases,  or  in  a  sirit  to  foreclose  a  mortgage  up- 
on real  estate.  "A  necessary  party  Is  one 
whose  presence  before  the  court  Is  Indla- 
pensable  to  the  rendering  of  a  Judgment 
which  shall  have  any  effect  upon  tbe  proper- 
ty, without  whom  the  court  mlffht  properly 
a?tfuse  to  proceed,  because  Its  decree  would 


be  iwactkally  nugatory.**  2  Jones,  Iforts.  f 
13M.  Such  a  person.  In  this  smse,  la  tba 
owner  of  tbe  equity  of  redemption.  Snbae* 
quent  incumbrancers  are  also  regarded  as 
necessary  parties,  because  a  (wrfact  title  conOd 
not  be  given  mder  tbe  decree  and  sale;  but 
the  presence  of  such  laeambnuiceni  la  not 
Indispensable  to  the  decree  of  fore<doaiiie. 
It  may  be  gfren  and  rendered  wltboat  tli«n. 
but  soeb  as  are  not  made  parties  are  not  cut 
off  or  booBd  by  the  decree.  See  3  Joaeai, 
Mortg.  BOimL  HBl's  Ann.  Lawn  Or.  |  415, 
regulating  suits  for  the  f<n%clOBnra  of  real- 
estate  mortgages,  provides  that:  "Any  per- 
son having  a  Hen  subsequent  to  tbe  plain- 
tiff *  *  *  shall  be  made  a  defendant  In 
the  suit  and  any  person  having  a  pritv  Hen 
may  be  made  defendant  at  the  option  of  tlie 
plaintiff,  or  by  the  order  of  the  court  wtaen 
deemed  necessary."  No  one  will  contead,  un- 
der this  statute,  that  without  the  presence  of 
a  subsequent  llentv  as  a  party  defendant, 
the  suit  could  not  proceed.  The  decree  wltb- 
oat him  Is  not  binding,  so  far  as  he  is  con- 
cerned. But  a  porehaaer  under  sndi  a  de> 
cree  may  Insist  uiK>n  a  redemption  by  tbe 
lienor  not  made  a  party,  faUlng  In  which 
such  lienor  will  be  thenceforth  barred  ot  all 
interest  In  the  premises.  Sellwood  T.  Oiay. 
11  Or.  634,  5  Pac.  196.  A  person  havins  a 
prior  Hen,  but  not  a  necessary  par^  in  eitber 
sense,  may  be  brought  In  by  order  of  the 
court.  Now,  the  result  of  all  this  Is  that  tbe 
owner  of  the  equity  of  redemptlcm  Is  an  Indla- 
pensable  party,  and  without  Urn  tbe  salt 
cannot  proceed.  Subsequent  Henors  are  con- 
sidered necessary  parties,  but  tbelr  absence 
from  the  recwd  does  not  per  fMve  of  tbat 
fact  render  the  proceedlDg  a  anlUty;  bnt  In- 
terested parties  may  require  that  they  be 
brought  in  for  their  protection,  and  proper 
parties  may  be  brought  in,  if  deemed  neces- 
sary. Section  8677  Aonld  be  coostraed  In 
the  light  of  this  practice.  The  owner,  of 
course,  is  an  Indispensable  party,  and  Ua  ab- 
sence wotdd  be  fatal  to  tbe  proceeding.  A 
decree  without  him  would  be  a  nalHty.  Per- 
sons personally  liable  and  aU  Uenholders  are 
necesssry  parties  in  the  sense  tbat  Interested 
parties  may  require  that  they  be  brought  In, 
so  that  the  whole  controversy  may  be  con- 
cluded by  one  proceeding.  This»  boweTer, 
should  be  taken  with  a  word  of  explanation. 
If  persons  only  personally  liable  have  ab- 
sconded, or  are  nonreddents,  and  beyond  the 
Jurisdiction  of  the  court,  so  that  a  valid  per- 
sonal Judgment  cannot  be  obtained  against 
them,  the  statute  not  having  provided  for 
substituted  serrice,  the  proceeding  will  not 
abate  by  reason  erf  the  fact  that  tbey  can- 
not be  brought  in.  The  object  of  the  stat- 
ute was  to  give  an  effective  remedy  against 
the  pr(^>erty,  and  the  legislature  did  not 
Intend  to  put  it  within  the  power  of  any 
person  to  defeat  It  Hence  the  absence  be- 
yond the  Jurisdiction  at  tbe  court  of  one  per- 
sonally liable  cannot  defeat  the  lien.  "AU 
other  persons  Interested  In  tte  matter  In  coa- 
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troTen^y"  may  brongbt  In,  If  deemed  nec^ 
«ssary.  One  salient  elrcnmstance  wlilcli  i-c- 
Inforces  this  construction  of  said  section  16 
that  the  owner  comes  under  the  category  of 
fiartles  whom  the  statute  says  may  tie  made 
parties,  but  he  lA  undoubtedly  an  indispensa- 
ble party,  arid  no  valid  decr^  could  be  estab- 
lished wlthci'ut  Mm,  Tile  Intention  of  the 
-statute  W8&  to  desl^Ate  such  parties  as  Bi'e 
necesaary  &nd  proi»er  for  4  complete  deter- 
znlnatloh  of  matters  pertaining  %nd  bicidcnt 
to  the  foreclodure  of  the  Wei,  And  no  par- 
ticular Importance  iboWd  glteb  to  th^ 
touxUlarles  "Bhall"  fend  "m&y,"  eicepti  ptet- 
haps,  to  dlstlogutfth  betWeeli  tfeceSSai?  ttrid 
proper  parties. 

But  it  IS  claimed  that  the  proyt^idU  iff 
tlon  S6T9  requiring  the  contractor  ti  defbnd 
aziT  iftolt  brought  to  enforce  tb^  ifeb  Is  td 
Itself  a  stronger  reason  why  the  tmtt  should 
not  proceed  without  bis  presence  as  a  party 
Utlgant  In  construing  a  similar  statilte, 
Adams,  J.,  in  Horstbotte  T.  Menier,  50  Mo. 
100,  make^  th'e  following  pertinent  bbserva- 
tions,  which  are  alike  applicable  here:  "When 
an  owner  of  property  contracts  with  k  re- 
sponsible party  to  furnish  all  material^,  and 
erect  for  him  a  building,  nnder  this  section, 
he  has  the  right  to  look  to  suet  contractor 
for  protection  against  all  liens  by  material 
men  and  fiubcontractors.  That,  to  my  mind, 
was  the  evident  Intention  of  the  legislature. 
If  the  original  contractor  was  not  made  a 
party,  he  would  not  be  bound  by  the  judg- 
ment; whereas,  if  he  wfls  a  party,  be  would 
be  estopped  from  disputing  th'e  amount  of  re- 
covery as  between  himself  and  the  owner. 
*  *  •  What  we  now  hold  Is  that  th6  orig- 
inal contractor  ought  to  be  brought  beforfe  the 
court  as  a  codefendant,  for  the  purpose  of 
protecting  his  own  rights  ind  thoSe  'of  the 
owner.  But  if  he  ts  not  brought  before  the 
court  at  the  proper  time,  tfie  Judgment  will 
not,  for  this  omifeslon,  be  irregular  or  void. 
The  objection  Should  have  been  taken  by  the 
towner  by  demurrer  or  answer.  If  he  fall^  to 
demur  when  the  (tefect  appears  on  the  peti- 
llon,  or  falB  to  set  up  the  nonjoinder  by  an- 
swer when  It  does  not  appear  on  the  face  of 
tee  petition,  he  will  be  presumed  to  have 
tt-aited  the  objection.  Wag.  St.  pp.  1014, 
1015,  9S  (t.  10.  The  defect  of  partlefe  cannot 
be  reached  by  way  of  instnittlon."  Not  can 
It  be  reached  when  mooted  here  'iSr  ak  tbe 
trial  for  the  firtrt  time. 

This  opinion  has  preceded  thus  far  upon 
the  assumption  that  "J,  O.  Holm  &  Brother" 
were  not  the  contractors,  and  hence  that  the 
contractors  were  riot  made  jwrtlcs  at  all. 
The  ease  can  be  no  stronger  If  they  were 
Wrongly  nained  as  defendants.  We  will  now 
recur  to  the  first  contentlou,  as  this  dl&poses 
of  the  second.  The  contract  with  the  owner 
having  been  ex'ecuted  under  the  flrtn  name 
of  "C.  N.  Holmes  &  Co.,"  is  It  sufficient  to 
Mate  in  the  complaint  that  the  materials  were 
furnished  to  J.  O.  and  C.  N.  Hoim,  partners 
Hotag  btiialnetti  mider  the  firm  name  of  "J.  O. 


Holm  &  BrotBer,"  contractors  for  the  fur- 
nishing of  materials  and  erection  of  the 
building.  It  appears  from  the  testimony  tnat 
there  wore  two  parties  Interested  as  con- 
tractors for  the  fetbriewbrk  of  the  building 
erected  for  I^igus.  One  of  these  parties 
styled  himself  *'C.  N.  Holmes,"  as  Is  shown 
by  hft  orders  placed  With  Osbom  for  stone; 
and  the  other  styted  himself  "J.  O.  Holm," 
as  IS  shown  by  his  Indorsement  upon  a  cer- 
tificate isisued  bj?  Stra'n:ihan  &  Dupay,  the 
architects,  to  "C.  N-  Hobnes  &  Co.,"  and  di- 
rected to  Charles  Logo's,  August  9,  1^.  It 
farther  appears  that  these  two  parties  were 
brothers,  although  their  surnames  are  not 
the  same  The  written  contract  with  Logus 
for  the  stonework  Is  Subscribed,  "C.  N. 
Holmes  &  Co."  F.  L.  Logan,  who  was  look- 
ing kfter  Logus'  Interests  during  the  construc- 
tion of  the  building,  and  a  witness  In  his  be- 
half, says  *'J.  0.  Holm"  was  the  "Company" 
pf  "D.  N.  Holmes  &  Co.,"  and  that  he  had 
tieaid  one  of  them  isp'eafc  of  the  other  as  his 
brother.  This  and  other  teSdmony  leaves  no 
doubt  that  these  parties  were  associated  in 
busint^N  for  the  purposes  of  this  contract  at 
least,  but  there  Is  no  evidence  of  a  general 
copartnership  existing  bet*een  them.  One 
of  the  parties  has  styled  the  firm  "C.  N. 
Holmes  &  Co."  Other  parties  dealt  with 
these  persons  with  reference  to  the  same  con- 
tract for  Stonework  under  dififerent  firm 
names.  Relfschnelder  &  iCenuer  dealt  with 
them  as  "Holmes  Brothers,"  Nottingham  & 
CO.  as  "Holm  Bros.,"  and  the  plaintiff  as  "J. 
W.  Holm  &  Brother."  So  that  It  Is  very 
difficult  to  determine  by  what  firm  name  the 
fcsSoclatlon  of  thei^e  brothers  for  this  par- 
tlcniar  venture  should  be  styled  or  designat- 
ed. But,  however  tUIfe  may  ail  be.  It  is  clear- 
ly apparent  that  defendant  Logus,  who  alone 
IS  contesting  thiS  appeal,  has  not  been  misled 
to  his  Injury  In  any  respect  by  the  allega- 
tions in  the  complaint  touching  these  parties 
or  their  firm  name,  and  we  are  therefore  not 
in'cllued  to  hold  that  there  Is  such  a  disagree- 
ment bctwe^  the  proofs  and  the  allegations 
as  to  constltate  a  varlaitce  fatal  to  plaintiff's 
esse. 

CloSely  connected  With  thlS  objection  Is  an- 
other, which  goes  to  the  sufficiency  of  the 
claim  of  Hen  set  out  In  the  complaint,  be* 
cause  oir  the  fact  that  the  parties  to  whom 
the  ston^  was  furnished  are  therein  named 
Bk  *'J.  W.  Holm  &  Brother."  Here  again  it 
IS  hot  apparent  that  the  defendant  Logus  has 
been  misled  to  his  injury,  which  is  a  sti-ong 
circumstance  going  to  the  maintenance  of  the 
lien.  In  Putnam  r.  Ross,  46  Mo.  337,  the 
contractors  were  named  In  the  claim  of  Uen 
as  "Ross  &  Shane,"  whereas  Ross  alone,  the 
former  partner  of  Shone,  was  the  contractor. 
Shane  had  rio  Interest  In  the  transaction.  The 
court,  In  discussing  that  branch  of  the  case, 
said:  "The  plaintiffs  *  •  •  failed  to  state 
with  precision  wbo  was  their  debtor,  giving  the 
nninc  of  a  busines^s  flmi,  instead  of  tlie  name 
Of  the  party  who  bad  been  the  Senior  member 
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of  that  firm.  He  gave  tbe  name  of  hlB  real  i 
debtor,  bat  erroneonsly  coupled  with  it  the  | 
name  of  a  third  party,  who  was  not  liable. 
"Were  the  defendants  misled  to  their  Injury 
by  this  mistake?  If  so,  they  ought  not  to 
suffer  In  consequence  of  the  plaintlfEs'  inad- 
vertence But  there  Is  no  probability  that 
tli^  wwe  harmed  by  tlie  error.  At  all 
events,  it  is  not  to  be  so  presumed  in  the  ab- 
sence of  evidence.  If  the  error  wrought  the 
defendants  any  harm,  It  cannot  be  difficult 
for  them  to  show  It;  bvt  they  aw  nothing 
and  prove  nothing  ia  that  direction.  Their 
objections  rest  on  purely  technical  and  over^ 
critical  grounds."  So,  In  Tibbetts  v.  Moare, 
23  Cal.  208,  a  notice  which  stated  that  mate- 
rials had  been  furnished  to  "Mooxe  &  Co." 
was  held  sufficient,  although  they  were  in 
fact  furnished  to  Moore  alona  See.  also. 
St^nmann  v.  Strlmple,  29  Mo.  App.  485,  and 
Jewell  V.  McKay,  82  Gal.  141.  23  Pac  139. 
The  name  "J.  W.  Holm  &  Brother"  was  evi- 
dently placed  In  the  claim  of  lien  In  good 
foith  by  Osbom.  The  account  was  kept 
with  the  ctatractors  under  tlstt  name.  The 
plalntur,  testifying  as  to  tbe  firm  name,  says: 
"I  started  furnishing  them  lime  on  the  build- 
ing. I  had  tbe  name  'J.  N.  Holm.'  Jim,  as 
he  was  called,  when  I  was  writing  the  firm 
name,  said,  'That  is  not  right;  It  should  be 
J.  W.  Holm;'  and  I  said,  'What  Is  the  name 
of  the  flrmr  and  be  ssid.  'J.  W.  Holm  & 
Bro.*  He  corrected  me  at  the  time,,  right 
therei"  And  J.  W.  Moore,  who  was  in  the 
employ  of  Osbom,  testified,  in  substance,  that 
both  these  iKotbers  gave  them  the  firm  name 
as  "J.  W.  Holm  &  Brother."  The  name  thus 
given  went  upon  Mr.  Osbwn's  books  and 
Into  the  claim  of  lien.  The  lien  claimant 
having  acted  bt  entire  good  faith  in  filing  bis 
lien.  It  ought  to  be  clearly  manifest  that  par- 
ties have  been  misled  to  their  Injury  before  a 
slight  miMiomer  of  the  contractors'  firm  name 
should  be  allowed  to  defeat  the  lien.  This 
last  objection     not  w^  taken. 

It  la  next  contended  by  defendant  that  the 
claim  of  Uen  does  not  state  the  contractual 
relations  existing  between  the  claimant  and 
the  owner,  and  is  therefore  void.  Tbe  claim 
t)t  Uen  is  In  the  following  language,  omitting 
the  verificatl(Hi: 

"Know  aU  m&a  by  these  presents:  That  T. 
F.  Osbora  Is  entitled  to  a  lien  on  the  follow- 
ing deecrihed  premises,  by  virtue  of  an  er- 
ivess  contract  haretofora  made  with  J.  W. 
Holm  and  Brother  for  the  furnishing  of  ma- 
terials to  be  used  In  the  erection  of  a  certain 
hot^  building,  constructed  and  being  upcm 
the  ftdlowlng  described  land,  to  wit:  The 
southeast  quarter  of  block  101,  In  the  orig- 
inal town  Bite  oi  Bast  Portland,  being  at  tba 
northwest  comer  of  B.  Stta  and  B.  Washing- 
ton Sts.,  in  the  city  of  PorQand.  The  said 
materials  were  furnished  to  said  J.  W.  Holm 
&  Brother.  That  Oharles  Logus  Is  the  reput- 
ed owner  of  said  land  and  building,  and  that 
J.  F.  Stranahan  Is  architect  of  said  building. 
That  the  contract  and  reasonable  price  of 


(Or. 

I  such  materials  so  fnmlsbed  was  the  mm  of 
]  eleven  hundred  and  eigh^-two  >Va»«  dollars, 
lawful  money  of  the  United  States.  Tliat  tbe 
sum  of  ten  hundred  and  nlnety-flve  */i.*o  dol- 
lars la  due;  said  claim  and  account  being 
hereinafter  specifically  stated.  Bald  mate- 
rials were  stone  used  in  said  building.  That 
it  Is  the  Intention  ot  the  said  T.  F.  Osbon 
to  hold  a  lien  upon  tbe  loemlseB  herelnbefoie 
described,  and  that  it  la  his  Intention  to  claim 
and  hold  such  ISea^  not  only  upon  the  s^ 
boIldingB,  ereetlonB,  and  superstmctnrei;  but 
also  upon  the  land  upon  which  the  eama  az« 
constructed,  tofetber  with  a  convenient 
space  around  the  same  as  may  be  required 
for  the  convenient  use  and  occupation  there- 
of. That  the  following  Is  a  tme  and  correct 
statement  of  the  account  and  demand  due 
the  claimant  herein,  after  deducting  all  Jost 
credits  and  oSBeta: 

For  material  fumiahed  June  24th  to 

AujTust  12th,  1892    U 

DeductioBB. 

Gash  paid  July  28th  $81  10 

Cash  paid  August  2d  ^15 

Total  amount  of  dedne- 
tlons   STS 

Balance  now  due   91,066  \» 

'That  thirty  days  have  not  elapsed  since  tbe 
completion  of  tbe  said  building,  or  since  tbe 
said  materials  were  furaislied. 

"T.  F.  Osbom." 
The  view  we  have  teken  of  this  question 
requires  a  review  to  some  extent  of  som? 
former  decisions  of  this  court  wherein  It  has 
received  consideration.  Rankin  v.  Malarkey, 
23  Or.  S93,  32  Pac.  620,  and  34  Pac.  SIO,  is 
the  first  case  touching  upon  the  subject:  It 
was  there  held  that:  '  "The  statement  should 
show  a  prima  facie  right  ot  lien.  It  thm- 
fore  must  connect  the  claimant  with  tbe  own- 
er  of  the  lot  or  building  against  which  it  is 
sought  to  enforce  the  Hen,  either  by  showing 
that  the  claimant  contracted  with  the  owner 
or  his  agen^  or  that  he  furnished  mat«lals 
to  one  who  was  erecting  a  boUdinff  nnder  a 
contract,  or  with  the  owner's  consent,"— cit- 
ing Jones,  lAena,  I  131^  and  Anderson  v. 
Knudsen,  33  Minn.  172,  22  N.  W.  302.  But 
upon  a  rehearing  the  case  was  dlqioBed  of 
opcm  entirely  dlffOTent  grounds,  thus  render- 
ing the  question  Immaterial  in  detmnlMag 
the  controversy.  In  Curtis  v.  Bestanovich, 
26  Or.  107,  87  Pac.  67,-4he  next  case  la 
which  the  question  was  ^scnned,— It  was 
held  that:  "Tbe  contractual  relation  exist- 
ing between  the  owner  of  the  building  and 
the  person  having  charge  of  the  constnictioB 
thereof  should  be  stated  in  tbe  notice  wboi 
tbe  labor  has  been  done  or  the  materials  have 
been  furnished  at  the  instance  of  any  other 
person  than  the  owner,"— dtlng  Warren  v. 
Quads,  8  Wash.  St  7B(V  29  Pac.  827,  and 
Heald  v.  Hodder,  S  Wash.  677,  82  Pac.  728.  In 
addition  to  the  antiioritles  c^ted  In  Eankln 
V.  Malarkey.  T^is  case  appears  to  have  been 
concurred  In  by  the  full  bench.   Bat  here 
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the  dalm  of  lien  met  tbe  objection  ap<«  Ita 
face,  and  it  was  atill  unneceasarr  to  a  final 
disposition  of  the  case  to  decide  the  question 
as  a  legal  proposition.  Tbe  next  and  last 
case  U  Manufacturing  C!a  t.  McLeod  (Or.)  40 
Faa  V3»  Here  tbe  same  question  was  made, 
but  the  claim  of  lien  Itself  again  answraed 
tbe  objecti^m,  and  It  was  so  htid.  Howerer, 
tbe  opinion  of  tbe  court  does  not  announce 
as  a  proposition  of  law  that  such  contractual 
relation  sbonld  be  so  stated.  Bean,  C.  J.,  dis- 
sented from  this  opinion  in  so  far  as  it  as- 
sumed that  the  claim  of  tieax  must,  upon  its 
fac^  show  the  contractual  relation.  The 
writer  hereof  was  of  the  same  opinion,  but 
did  not  formally  dissent,  because  there  was 
no  discussion  or  holding  upon  the  quesUon 
except  to  decUire  that  the  lien  was  sufficient 
to  meet  the  objection.  These  are  all  the  cases 
which  touch  upon  the  subject,  and  It  Is  not 
belleTed  the  question  has  become  stare  de- 
•  dsls  by  reason  thereof.  We  will  therefore 
consider  It  as  one  of  first  impression.  Sec- 
tl<m  3669  of  the  mechanic's  lien  act  provides 
that  any  parson  furnishing,  material  to  be 
used  In  the  conBtroctlon,  alteration,  etc.,  oC 
any  boUding,  etc.,  shall  have  a  lien  upon  the 
same  for  labor  done  or  material  furnished  at 
the  Instance  of  the  owner  of  the  building  or 
his  agent;  "and  every  contractor,  subcon- 
tractor, architect,  builder,  or  other  person 
tkaTlug  charge  of  tbe  construction,  alteration 
or  repair.  In  whole  or  In  any  part,  of  any 
building  or  other  Improvement  as  aforesaid, 
shall  be  held  to  be  the  agent  of  the  owner  for 
tbe  purposes  of  this  act"  Section  3673  pre- 
scribes the  manner  of  perfecting  the  Uen,  and 
the  requisites  of  the  claim  of  lien  Itself.  It 
most  contain  "a  true  statement  of  his  de- 
mand, after  deducting  all  Just  credits  and  off- 
sets, with  the  name  of  the  owner,  or  reputed 
owner.  If  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to 
whom  he  furnished  the  materials,  and  also  a 
description  of  the  properly  to  be  cliarged 
with  aald  lien,  sufficient  for  Identlflcatlon." 
The  claim  should  substantially  state  every- 
thing required  by  the  statute  before  It  can 
become  effective  as  a  lien.  Rankin  v.  Ma- 
larkey.  23  Or.  597,  32  Pac.  620,  and  34  Fac. 
816;  Gordon  v.  Deal,  23  Or.  155,  31  Pac.  287; 
Pllz  V.  KiUingsworth,  20  Or.  435,  26  Pac. 
306;  AUen  v.  Rowe,  19  Or.  190,  23  Pac  901. 
By  section  3609  the  lien  law  may  be  Invoked 
when  tbe  labor  Is  performed  or  the  materials 
are  furnished  to  be  used  In  the  building  at 
the  instance  of  the  own^  or  his  agent,  and 
It  Is  enacted  that  the  contractor  or  other  p^ 
son  named  in  the  statute  sliall  be  held  to  be 
the  agent  of  the  owner.  So  tliat  furnishing 
materials  to  the  contractor  Is,  In  effect,  fur- 
nishing them  to  the  owner;  In  other  words, 
the  material  man  Is  dealing  with  the  owner 
tlirough  his  agent.  This  must  necessarily  be 
so  if  we  give  to  the  rules  of  law  touching 
principal  and  agent  their  ordinary  signiflca- 
ti<»i  In  this  connection,  and  there  exists  no 
reason  why  we  should  not   Gross  v.  Tbchar^ 


nig  (Or.)  39  Pac.  040.  Here,  then,  the  ■lm^ 
ate  Itself  has  established  a  dh«ct  contnctud 
ration  between  the  material  man  and  the 
owner.   This  being  so,  it  aids  ns  very  ma- 
terially  In  the  construction  of  that  clause 
of  section  3673  which  prescribes  what  the 
clsim  of  Uen  shall  contain.   Among  othw 
things,  It  shall  contain  "tbe  name  of  tbe  per- 
son *  *  *    to  wtaiKu  be  fumisbed  tbe  ma- 
terials."  If  the  person  named  In  tbe  chilm 
of  Uen  Is  the  craitractor,  <a  one  of  dtber  of 
I  the  other  classes  of  Individoals  designated, 
j  then  the  owner's  agent  Is  named,  and  this 
!  appears  to  be  aU  that  Is  required  by  the  stat> 
1  nte.   There  is  notUng  in  this  language,  nor 
I  is  there  anything  In  the  sectl(m  to  which  it 
belongs,  which  requires  that  the  contractual 
I  relations  existing  between  tbe  Uen  claimant 
and  tbe  owner  shaU  be  stated.   A  Uterai,  or 
even  a  liberal,  constructlm  of  the  sectloD, 
;  standing  alone,  can,  by  no  stretch  of  tbe 
I  rules  of  Interpretation,  embrace  such  a  re- 
T  quirement.   But  If  this  section  is  construed 
I  In  pari  materia  with  section  8669,  as  it  ought 
I  to  be,  thui  the  statntoxy  Intendment  woold 
seem  to  J}e  against  the  intwiHretatlon  con- 
tended for,  as  we  have  seen  the  statute  It- 
self has  established  the  contractual  relations, 
and  the  claim  of  lien  could  liardly  be  made 
stronger  by  containing  a  reiteration  of  what 
I  the  law  itself  has  established;  and  we  be- 
Ueve  that  it  was  not  intended  by  the  legis- 
;  lature  that  such  relations  should  be  stated 
j  therein.    The  object  of  the  statute  Is  to  pro- 
vide a  ready  and  available  means  whereby 
contractors,   subcontractors,   and  material 
men  may  secure  themselves  for  labor  done 
or  materiitls  furnished  In  the  construction 
and  repair  of  buildings  and  other  structures, 
and  at  tbe  same  time  to  furnish  the  owner 
with  reasonable  notice,  so  tliat  he  may  deal 
with  contractors  to  whom  he  Is  personally 
liable  accordingly.    Whether  the  person  for 
wliom  the  labor  Is  done  or  to  whom  the  ma- 
terials are  furnished  was  an  agent  under  the 
statute,  or  had  authwity  to  bind  the  owner, 
I  and  entitle  the  laborer  or  material  man  to  a 
Uen,  Is  a  matter  of  pleading  and  proof  at  the 
I  trlaL    As  sustaining  this  Interpretation,  see 
Lumber  Co.  v.  Oottschalk,  81  Cal.  641,  22 
Pac  800;  Hurlbert  v.  Basket  Works,  47 
Minn.  81,  49  N.  W.  521;  Post  v.  Miles  (N.  M.) 
84  Pac  686;  Hauptman  v.  Catlln,  20  N.  Y. 
247,— which  are  decisions  construing  similar 
statutes.    Jones,  Liens,  supra,  asserts  a  con- 
trary doctrine.   He  says.  In  effect,  the  state- 
ment should  show  a  prima  facie  right  of  lien, 
and  therefore  must  connect  the  claimant  with 
the  owner  by  showing  that  the  claimant  con- 
tracted with  the  owner  or  his  agent,  or  that 
he  furnished  materials  or  labor  to  one  who 
was  erecting  a  building  or  other  Improve- 
ment under  such  a  contract  or  with  the  own- 
er's consent.    The  citations  In  support  of  the 
text  wonld  indicate,  however,  that  the  doc- 
trine here  announced  was  the  outgrowth  of 
the  earUer  Minnesota  cases  wUch  were  based 
upon  a  statute  containing  a  form  that  might 
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tn  used  In  perfecting  the  Um.  HltcheB.  J., 
is  KeHer  t.  HonlUum,  3£  Minn.  488,  21  N; 
W.  729,  sajB:  **An  examlnaUon  of  tb!s  form 
■win  show  tbat  It  required  a  statemeiiit  (In 
1>rlef,  and  not  with  the  fnllnees,  perliaps,  r&- 
•qulred  In  a  pleading)  of  mery  fact  neceH- 
flary  to  entitle  ttae  party  to  tiie  Hen  whicb  he 
claimed,  includlbg  that  of  ft  eontrttct  With 
the  owner;"  citing  Olarfe  t.  Sdhatz,  ^  ^inn. 
aoo.  And  th^  cases  wei«  foRowed  In  An- 
derson Knudsen,  anpra.  Bat  the  court.  In 
Hurlbert  v.  Ba«A»t  Worka^  mpnc,  holding  nn- 
'der  a  statnte  wUch  bad  flispensed  With  the 
form,  dedarea:  "It  was  competent  for  th* 
legislature  to  dispense  with  the  necessity  of 
«mbraelng  «nch  a  Btatem«nt  In  the  Hen  no- 
tice, as  It  did  do  when,  In  t)rescrlbin£  par- 
tlcnlarly  whiit  the  hotlc«  shotild  contain.  It 
AiA  not  Include  any  piY)vl8lon  as  to  ft  state- 
ment of  the  contraict  rtlatlons  oi  the  Hen 
<3almant  with  th*  owner  of  the  property." 
So  that  Jones  on  LtenS  has  lost  mnch  of  Its 
weight  as  an  anthorlty  In  point  Warren 
Quftde,  and  Heald  t.  Hodder,  snpni,  are,  how- 
ever, strong  authbHtles  th  mpitttrt  of  the  doc- 
trtne  as  laid  do*h  Jonei  oh  Liens,  and 
cannot  well  bfe  dlfttlngnifebfed  frbnl  the  case 
at  bar;  but  the  nasonlng  npon  which  they 
Are  based  does  not  so  well  satisfy  ns  as  that 
employed  In  the  caeea  above  cited  from  Oall- 
(omla,  Minnesota,  and  P^w  Meiico;  We  are 
constrained  to  hold,  therefore,  that  plaintiff B 
claim  of  lien  Is  valid  and  sufficient,  and  the 
decree  will  be  reversed,  and  one  entered  here 
that  the  lien  be  foreclosed,  and  the  prop«ly 
sold  to  satisfy  the  plalntlfTs  claim  and  Inter- 
«et,  together  with  $125  att(»ney*8  fees,  &nd 
the  farther  sum  of  $4,  fiie  expense  of  record- 
ing the  claim  of  Uen. 


STATE  v.  THOMPSON.^ 

tSnpreme  Coart  of  Oregon.    Dec.  30,  1895.) 

Laroent  bt  Bailee  — lNDicTHBXT—Vi.ttiANce— 
Appoixtubmt  or  Odakdian  —  Cou^AnRii.  At- 
VA<»— Fkoot  or  Vasajm  —  Owhbrbbip  or  Notil 

1.  An  indictment  cfaarginfr  that  defendant, 
tielng  "the  bailee  and  trustee"  of  a  note,  the 
property  of  another,  embezzled  and  converted 
it  to  his  own  use,  chflrges  larceny  by  a  bailee; 
the  word  "trustee"  not  affecting  its  validity,  or 
charging  conversion  by  a  truatee. 

2.  The  identity  of  a  note  offered  in  evidence 
With  one  described  in  substance  nnd  legal  effect 
in  an  indictment  being  nnquestionable.  a  vari- 
ance of  two  days  In  the  date  thereof  Is  Imma- 
teriaL 

3.  On  a  prosecution  for  larceny  by  a  bailee, 
even  if  proof  of  demand  on  defendant  was  nec- 
eS8ftry,~the  nndlspated  evirlence  showing  an 
actnal  conversion  and  fraudulent  application  of 
a  note  and  its  proceeds  to  defendant's  use.  con- 
trary to  the  terms  of  the  bailment. — objection 
could  not  be  made  to  the  regularity  of  the  ap- 
pointment of  the  guardian  who  made  the  de- 
mand, the  court  making^  the  appointment  having 
Jurisdiction  of  the  subject-matter  and  the  par- 
ties. 

4.  On  a  prosecution  of  a  bailee  of  a  note 
for  larceny,  ft  is  sufficient  proof  of  its  value, 
that  being  negotiable,  and  not  due  at  the  time 
of  its  convorsibn,  defondant  was  able  to  Bell  and 
dispose  of  it  for  its  face. 

~^Beliearing  pending. 


6.  A  purchaser  of  land,  w%0  agreM  to  pay, 

as  part  of  the  consideration,  a  note  of  the  ven- 
dor secured  by  mortgage  on  the  land,  iSi  pn  pay- 
ment thereof,  entitled  to  possession,  and  there- 
fore the  owner  thereof,  within  the  averment 
of  an  Indictment  diaisiiw  one  to  whom  tt  was 
delivered  as  attorney  ox  toe  Mtyeei  aod  who  con- 
verted it  to  his  own  use,  wnh  the  crime  of  lar- 
ceny by  k  bailee. 

Appeal  from,  circuit  courts  Maltnonwh 
county;  T.  A.  Stephens,  Judge. 

0.  O.  Thompscm  appeals  from  a  cmiTfctlOB. 
Affirmed. 

B.  P.  Welch,  for  appellant.  O.  U.  Idleman, 
Atty.  Gea.,  knd  W;  T.  Hume,  Diet.  jMty^  ftr 

the  StAtt. 

BEAN,  O,  J.  Hie  defendant  was  tried  and 
convicted  of  the  crime  of  larceny  by  bailee, 
nnder  an  Indtctm'ent  charging  that  tin  the 
I4th  day  of  '}une,  1894,  the  defendant,  being 
"tHe  bailee  and  tmatee  of  ft  certain  promis- 
sory note,  dated  on  the  IStb  day  of  Febm- 
ary,  A.  D.  1889,  Signed  by  V.  F.  Jaiiclce,  and 
for  th^  sum  of  three  hiAdr^  and  iserenty- 
flve  doUans,  and  made  payable  to  the  arrStr 
of  E.  W.  Oressy,  of  the  valne  of  three  hun- 
dred and  seventy-five  dollars,  the  personal 
property  of  J:  P.  Broetje,"  did  felcmlonsly 
embezzle,  and  unlawfully  convert  the  same 
to  his  own  use,  etc.  From  Judgment 
rendered  npon  such  conviction,  he  appeals; 
assigning  error  In  overruling  his  demurrer 
to  the  indictment,  and  In  the  admlAMon  of 
testimony  by  the  trial  court.  The  undisputed 
facts  In  the  case  are  that  In  June,  IS&i,  ap- 
plication was  made  to  the  county  court  of 
Clackamas  county  for  the  appointment  of  a 
guardian  for  one  B.  W.  Gressy,  Who  was  old, 
and  fi^ble  iii  mind  and  body,  and  Incapable 
of  taking  care  of  himftelf.  At  this  tlmeCres- 
ky,  who  was  the  owner  of  considerable  prop- 
erty, was  In  possession  of  a  certain  promis- 
sory note  in  his  fSvor,  for  |375,  dated  Feb- 
ruary 19,  1889,  exccnted  by  F.  F.  Janck^  and 
secured  by  a  mbrtgage,  btit  whldi  bad  In 
fact  been  paid  by  one  Broetje,  who  had  por- 
chns^  from  jancke  the  mortgaged  prem- 
ises, and,  as  a  part  of  the  consideration  there- 
for, hifd  assumed  and  agreed  to  pay  the  note 
In  question,  and  for  that  purpose  had  become 
a  party  thereto.  Soon  after  the  application 
for  the  appointment  of  a  guardian,  and  the 
service  of  a  citation  upon  him,  CreSsy  sud- 
denly disappeared  from  blS  usual  place  of 
abode,  leaving  among  hts  effects  Several 
promissory  notes  and  mortgages;  among  the 
number  being  the  note  above  referred  to,  up- 
on which  this  prosecution  was  baded.  On 
the  14th  of  June,  and  after  the  disappearance 
of  Cressy,  a  son  of  the  proprietor  of  the  honse 
Where  he  had  been  staying,  acting  upon  the 
advice  of  a  neighboring  Justice  of  the  peace, 
delivered  these  notes  and  mortgages,  for 
eafe-Keeptng,.  to  the  defendant,  who  was,  or 
claimed  to  be.  attorney  for  Cressy,  and  took 
his  receipt  tberefor  as  «uch  attorney.  A  few 
days  afterwards  one  Hnngerfbrd,  Who  was 
appointed  gnardlaa  of  the  person  taUl  tttate 
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of  Cre«8y  t>y  tte  OlaclCftmas  coiinty  coni^ 
demanded  of  the  defendant  poHBeeslon  of  the 
notea  and  mortgages  which  had  been  so  de- 
liTered  to  him,  but  without  ftTail.  Defend- 
ant, being  thereupon  cited  by  iSie  county 
court  to  appear  and  answer  edftcernbis  tM 
property  whlob  bad  been  intraeted-  to  him, 
denied  baTtn?  poaseBflloa  of  the  same,  and 
claimed  that  be  bad  red^ivelred  It  to  OreMy. 
But  la  November  foUotvl&g  be  diMmutided 
payment  of  the  note  In  question  frmn  Broet' 
Je.  aiHl  was  Informed  by  blm  that  It  bad 
been  paM  to  Oreeay,  who  f&lled  to  mirrender 
tt  becaun,  aa  he  eald,  It  bad  been  lofft. 
Thereafter  the  defendant,  notwlthetandtng 
bis  knowledge  of  such  payment  and  the  ap^ 
polntment  ot  a  guardian  tot  Oreasy,  procnred 
hia  Indoraismflnt  on  the  note,  WUch  waa  not 
yet  due,  and  aold  it  for  about  It«  fBce  value, 
and  appropriated  the  money  to  hid  own  use. 
After  the  aale  of  the  ndte  he  was  again 
<|atrea  tor  the  oonoty  oonrt,  on  i>etfflon  of  the 
guardian,  to  appear  and  lUiiwer  concerning 
the  lame,  which  he  did,  and  upon  exatnlna- 
tSon  satd  he  did  not  know  What  had  become 
of  the  not*;  that  be  left  It  lylug  6n  hia  of- 
fice deife,  and  It  dlaappeared  in  some  manncnf 
anknown  to  him,  and  he  did  not  know  where 
It  then  waa;  that  he  navue  reeelved  ahythlng 
for  It,  directly  or  indlreetiy,  and  knew  noth' 
lag  concerning  It;  Subsequently,  on  the 
trial  of  an  action  ftgalbst  Broetje  by  the  pur- 
chaser of  the  note,  defendant,  who  waa  a 
witnesa,  testified  that  he  had  loaned  Cressy 
some  money  an  the  note,  and  bad  an  Interest 
In  It  to  that  extent  There  cati  be  no  poS- 
slble  doubt  of  defendant's  gnllt,  oa  the  facts; 
and,  nnless  the  record  discloses  some  error 
Meeting  a  mibatantfal  Mgbt,  the  Judgment 
should  be  affirmed.  We  ahall  therefore  pro- 
ceed to  notice  briefly  the  alleged  ettotn. 

The  objection  to  the  Indlctmebt  Is  unten- 
able. It  Is  In  the  Uuguage  of  the  statute, 
and  dees  not  charge  more  than  oa^  crime. 
The  word  "tmstee,"  as  need  theteln,  doe« 
not  affect  fta  validity,  or  ehai^  II  <Mtte  vn- 
der  sectfon  1800  of  the  Code. 

TtM  variance  between  the  note  ofTered  In 
evidence  and  the  OM  described  In  the  Indict- 
ment was  not  materttil.  "The  strictness  of 
the  andeivt  fUle  m  to  variance  between  the 
proof  and  the  indictment,"  says  Barl,  J.,  '*has 
been  mncb  nAa-sed  in  modern  times.  Va- 
riances are  regarded  as  material  because  fbey 
may  mislead  a  prisoner  In  making  his  de- 
fense, and  became  they  may  expose  him  to 
the  dai^er  of  belag  agaia  put  In  Jeopdrdy 
for  the  same  offense."  Harris  v.  People,  64 
N.  T.  148.  The  varitmce  In  this  case  conld 
present  no  such  difficulty.  The  Indictment 
does  not  undertake  to  set  out  th«  note  ac- 
cording to  Its  tenor,  but  only  lii  entwtance 
and  l^Hl  effect;  and  the  difference  of  two 
days  In  the  date  alone  could  not  have  misled 
the  defSndaxrt  In  making  his  defense,  and 
will  not  expose  blm  to  the  danger  of  again 
being  put  In  Jeopardy  for  the  same  offense. 
Tbe  Ideality  of  the  note  described  In  tbe  In- 


dictment and  the  one  offered  In  evidence  is 

unquestionable,  and  the  Judgment  In  this 
caae  will  protect  the  defendant  from  anoth- 
er prosecution  for  the  same  offense,  and  this 
la  all  the  law  requires.  Donovan's  Appeal, 
41  Conn.  660. 

The  obJecUoH  to  tbe  r^gdlarlty  df  the  pr» 
eeedlflgs  ot  the  County  cotitt  of  Clackamas 
county  In  a]H>olnting  a  guardian  for  Cressy 
Is  without  merit  In  this  casdt  The  only  ob- 
ject of  the  proof  of  such  appointment  was 
to  show  a  legal  demand  upon  the  defendant 
for  the  posBesslon  of  the  note  In  question. 
The  county  Court  had  juMSdicflon  ot  the  Bul»- 
Ject-matter  and  the  £>arti^,  And  It  IS  Imma- 
terial for  tbe  purposes  of  Iht^  case  whether 
the  proceeding  Ih  the  apjlolhtment  of  the 
guardian  Wet«  te^Iat  <rr  Itr^gtilar.  It  made 
aA  appolntiaent  and  IssAed  letters  oil  ^nard- 
lanshlp  to  HtmgEartofa,  who  duly  dem&iided 
the  note  of  the  defendant,  in  order  that  It 
might  be  d6Uvet«d  to  Bro^e,  the  oWner; 
ftnd  tfals  Would,  no  doubt,  have  been  suffl- 
dent  fo  eetablt!fh  the  ednveralon,  if  proof  of 
demand  wa^  hecessary,  Which  roAy  be  well 
doubted,  as  th6  undisputed  evidence  Show4 
an  actual  convenlon  and  fraudulent  apt^lca- 
tlon  of  the  tiote  and  its  proceeds  to  the  de- 
fendaht's  own  use,  contnlry  to  tbe  terms  of 
the  bailment  State  t.  KeW,  22  Minn.  76; 
(Jota.  V.  Hussey,  111  Maite.  4^. 

It  Is  also  claimed  that  the  state  failed  td 
prove  that  the  note  was  of  any  value,  or  that 
It  was  the  property  of  Bhietje,  as  alleged  In 
tb*  Indictment.  The  note  was  negotiable, 
and  at  the  time  of  its  convertlon  by  the  de- 
fendant not  due,  and  the  fact  that  he  was 
able  fo  And  did  sell  and  dispose  of  it  for  Its 
face  is  suflBelent  pHoot  of  its  value.  Broetje, 
having  paid  Cressy  AAd  thus  discharged  his 
obllgatloh,  Was  entitled  to  possession  of  the 
note,  and  was  therefore  the  owner,  wltfala 
the  averments  of  tbe  Indictment. 

There  are  several  other  assignments  of  er- 
ror dlscnssed  In  defendanfi  brief,  but  they 
proceed  on  the  mistaken  theory  that  the 
same  rules  as  to  the  Indictment  and  proof 
prevail  In  prosecutions  tor  larceny  by  bailee 
and  for  embesailemenf,  under  the  statutes  of 
this  state,  And  therefore  require  no  further 
consMeratlon.  A  ca^fid  examination  of  this 
record  has  failed  to  disclose  any  error  af- 
fecting a  Mbst&ntlal  right,  and  tbe  Judg- 
ment nniat  therisfbre  ba  afDrmad. 


SMITH,  <!!oDDty  Treasurer,  v.  OITT  OF 
FRANKFORT. 
(Govii  of  Appeals  of  Kansas,  Northern  Depart 

■wnt,  O.  D.    Dee.  14,  1885,) 
TAXMMHr— Saia  bt  Covhtt  TsauiuuB— Bmn- 

BCTIOS  OT  TAXES. 

Where,  at  an  annual  tax  sale,  certain 
lots  m  a  city  of  the  third  class  were  offered  for 
aale  by  the  count?  treadurer  tot  the  dellaqueDt 
taxes  and  asseaameDta  thereon,  includins  as- 
sessments made  fur  the  building  of  a  sidewalk, 
and  such  lots  could  not  h6       tot  tha  ata^uni 
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of  the  taxes,  assessments,  and  charges  thereon, 
and  thc7  were  accordingly  bid  off  hj  the  count? 
treasurer  in  the  name  of  the  coanty  for  Bucb 
amoifut,  and  thereafter  a  sum  of  money  equal 
to  the  cost  of  redemption  was  paid  into  the 
county  treasury  by  a  party  to  whom  a  certificate 
was  issued  in  conformity  to  law,  Md  that,  u[K>n 
demand  therefor,  the  county  treasurer  should 
pay  such  city  the  full  amount  of  the  taxes,  in- 
cluding the  sidewalk  assessments,  together  with 
the  statutory  interest  thereon,  as  paid  by  the 
person  to  whom  the  said  certificate  was  Issued. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Marshall  county; 
R.  B.  Spilman,  Judge. 

Application  by  the  city  of  Frankfort  for 
mandarauH  against  William  H.  Smltb,  treas- 
urer of  Marshall  county,  Kan.  Writ  grant- 
ed, and  defendant  brings  error.  AfBrmed. 

B.  Hntchlnnii  and  W.  A.  Oalderli«id,  for 
plaintiff  in  error.  W.  J.  Oregg  and  J.  B. 
Van  VUet,  for  defendant  In  error. 

GILiKESON,  P.  J.  Action  In  mandamua 
to  compel  the  plaintiff  in  error  to  pay  to  the 
defendant  In  error  certain  sums  of  money 
collected  by  him,  to  wit.  Interest  and  penal- 
ties upon  delluguent  taxes  levied  by  the  de- 
fendant in  error  for  special  sidewalk  Im- 
provemeuts.  The  facta  are:  In  1882,  the 
city  of  Frankfort,  by  ordinance,  caused  cer- 
tain sidewalks  to  be  built  within  its  corpo- 
rate limits,  and  In  payment  therefor  Issued 
to  the  contractor  Its  warrants,  or  scrip,  bear- 
ing 10  per  cent.  Interest  from  January  1, 
1883.  In  1884  the  city  made  an  assessment 
for  these  Improvements  upon  lota  10  and  11, 
block  85.  and  lot  24,  block  27,  for  the  sum  of 
$94.66  per  lot,  and  thereafter  this  assess- 
ment was  certified  to  the  county  clerk  of 
Marsball  county,  to  be,  and  was,  placed  npoa 
the  tax  roll  of  the  county  to  be  collected. 
These  assessments  were  unpaid,  and  the 
property  Vas  offered  for  sale  at  an  annual 
tax  sale.  There  being  no  purchaser,  they 
were  bid  off  by  the  county  treasurer  Sep- 
tember, 1885.  Jane  6,  1887,  one  George  A. 
Walker  offered  to  and  did  pay  the  amount 
due  thereon,  and  certificates  were  issued  by 
the  county  treasurer  and  assigned  to  him 
by  the  connty  cleik.  The  amount  received 
by  the  county  cleric  Included  all  penalties, 
costs,  and  charges,  and  interest  up  to  June 
16,  1887.  Of  the  amount  received,  the  coun- 
ty treasurer  turned  over  to  the  treasurer  of 
the  city  of  Frankfort  the  sum  of  $283.98,  be- 
ing the  actual  or  face  amount  of  the  assess- 
ments made  upon  this  property,  retaining 
the  interest  snd  penalties.  The  city  brought 
this  action  to  compel  the  county  treasurer 
to  pay  to  It  the  penalties  and  interest  on  the 
taxes  and  penalties  from  the  time  said  prop- 
ertf  was  bid  off,  September  1,  1885,  imtU  the 
certificates  were  issued  June  16,  1887.  The 
court  below  h^d  that  the  cll7  vas  entitled 
to  the  interest,  &nd  the  coun^  to  the  pen- 
alty, and  granted  the  peremptory  writ  of 
mandamus,  requiring  the  plaintiff  in  error 
(defendant  below)  to  pay  over  to  the  plaintiff 
below  (defendant  In  error)  the  sum  of  9121.- 


28,  being  the  amonnt  of  Interest  received. 
Of  this  the  defendant  complains,  and  brings 
the  case  here  for  review. 

The  question  preBeoted  for  our  contidera- 
tion  has  never  been  passed  upon  In  this 
state,  and  we  have  been  unable  to  find, 
among  the  vast  number  of  adjudications  up- 
on the  subject  of  taxation,  anything  In  line 
with  it  under  statutes  like  ours;  and  only 
after  careful  examination  of  the  system  and 
theory  of  taxation,  aa  shown  by  the  statu- 
tory enactments  of  this  state  from  its  ear- 
liest history  to  the  present  day,  have  we 
been  able  to  arrive  at  a  oonclaslon  thai  is 
entirely  satisfactory  to  us.  If,  In  connectloa 
with  the  system  of  taxation,  we  trace  the 
history  of  cities  of  the  third  class  in  Kansas, 
we  find  that  they  came  into  exist^ce  under 
the  act  of  March  1,  1869,  which  went  Ist» 
effect  July  12th  of  that  year;  and  prior  to 
that  time,  under  chapter  108.  Gen.  St.  1868, 
incorporated  towns  and  villages  were  the 
municipalities  of  a  corresponding  grade.  aoA 
(out  of  these  cities  ot  the  third  dajn  wae 
created)  they  were  governed  by  a  board  of 
trustees,  with  certain  powers  expressly  coa- 
ferred  upon  them,— among  others,  '*to  baQd 
sidewalks  and  to  recover  from  the  owners  ud 
occupiers  of  the  adjacent  lots,  the  full  ex- 
pense thereof  by  action  of  debt  io  the  naioe 
of  the  corporation."  Now,  it  Is  fair  to  pre- 
sume that,  when  the  trustees  recovered  in 
Ihelr  action,  they  received  Interest  upon  the 
debt,  and  we  cannot  believe  that  It  was  the 
intention  of  the  legislature,  when  they  ele- 
vated these  towns  and  villages  to  the  digni- 
ty of  cities,  creating  additional  officers  for 
them  to  support,  and  in  other  ways  increas- 
ing their  expenses,  to  de^ve  them  of  any 
of  their  resources,  unless  it  is  expressly  so 
declared,  or  the  Inference  U  so  plain,  frtMo 
the  terms  of  the  act,  that  no  other  conclu- 
sion can  be  reached.  And  neither  of  tbeoe 
conditions  exlsta.  On  the  contrary,  we  find 
that  the  provisions  of  the  tax  law  with  refer- 
ence to  municipal  authorities,  certifying  tax- 
es to  the  county  clerk  to  be  placed  upon  the 
tax  roll,  the  collection  thweof  by  the  county 
treasurer,  and  his  dnty  up<m  collecttog,  are 
substantially  the  same  now  as  In  1868.  But, 
the  plaintiff  in  error  contends,  "the  law  fM 
the  assessmmt,  collection,  and  dlsbnrsenwBt 
of  taxes,  potialtles,  and  interest  tfaereoa. 
must  be  found  expressly  written  In  some 
statute,  and  is  not  to  be  Inferred  from  what 
Is  written,  or  from  what  to  not  written." 
Let  ns  apply  tUs  rule  to  a  few  sections  of 
the  tax  law,  and  notice  the  result.  "All 
taxes  and  assessmoits  levied  under  aatbwl- 
ty  of  this  act  shall  be  certified,  to  the  county 
de^  *  *  *  to  be  placed  on  the  tax  roll 
for  collection,"  ete.  Paragraph  908,  0«i.  St 
1889,  *'Oities  ot  the  Third  Glass.**  Here  we 
find  "expressly  writtoi"  In  the  statntCB  that 
taxes  and  assessments  shall  be  collected. 
Again:  **AI1  taxes  collected  by  the  county 
tr^nrers  *  •  *  shall  be  paid  omr  to  the 
city  treasurer  as  ta»t  as  arilected,"  etc. 
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Psragraph  068;  HL  Now,  under  tbe  role 
adopted  the  plalntlfl  In  error,  wbat  be- 
comefl  of  fbe  aaBesnment  after  It  !■  collected? 
Tbere  is  nothing  "ezpreealy  wrlttoi**  In  the 
statntes,  and  we  cannot  Infer  It  from  what 
la  or  wbat  la  not  written.  Does  tbe  conntr 
treasurer  keep  It?  ■  We  think  not;  bat  we 
only  think  so  from  inference.  The  clear  In- 
tention of  the  law  Is  that  he  lOiall  tarn  over 
13ie  assessment,  and  the  word  '*taxes"  Is  here 
osed  In  Its  g^eral  sense,  and  Includes  as- 
sessment, and  we  are  compelled  to  hold  that 
It  also  Inclndes  Interest,  It  being  merely  an 
Incident  to  the  tax.  Onr  attentlMi  is  spe- 
cially called  to  the  proviso  In  paragraph 
6040,  Qen.  St  1889,  "Tazatton"  (and  great 
stress  Is  laid  upon  it),  which  reads:  i  "ProTld- 
ed,  all  penalties  shall  be  credited  to  the 
county  fond,  and  all  rebates  charged  to  the 
same  fund."  Now,  if  we  apply  the  rule  re- 
quested by  plaintiff  in  error  to  this,  we  find 
that  the  only  tiling  ^ressly  writtm  is  In 
reference  to  the  penalties  and  rebates. 
There  is  not  the  slightest  reference  therein 
to  interest,  and  certainly,  under  this  clause, 
there  1b  no  authority  to  either  charge  or  cred- 
it the  county  fund  with  any  interest  Nor 
does  it  In  any  manner  Indicate  how  the  in- 
terest shall  be  disbursed,  and  It  is  a  very 
Bi^olflcaut  fact  that  In  all  the  legislation  we 
bave  had  In  this  state  upon  the  subject  of 
taxation,  the  law  has  always  remained  i^lent 
as  to  the  disbursement  of  interest,  clearly  In- 
dicating that  the  legislature  has  always  con- 
eidered  it  as  incident  to  and  following  the 
principal.  So  we  fall  to  find  anything  "ex- 
pressly written"  In  any  statute  directing— 
much  less,  authorizing— the  county  to  retain 
the  Interest;  and  under  what  rule  of  law 
or  equity  It  can  be  claimed  that  the  county 
shall  be  benefited  by  the  misfortune  of  the 
municipalities  within  its  limits,  the  plaintiff 
In  error  has  failed  to  call  our  attention  to, 
and  we  have  been  unable  to  find  It  Is  It 
to  compensate  the  county?  If  so,  for  what? 
It  has  been  paid  all  its  costs,  under  a  spe- 
cial provision  of  the  statute.  Is  It  for  risk 
Incurred?  Hiere  Is  none.  It  Is  not  respon- 
sible to  the  city  if  Its  taxes  are  not  paid. 
No  obligation  is  Imposed  niK«  It  by  the  stat- 
utes for  these  taxes,  nor  Is  there  any  au- 
thority given  for  It  to  assume  any.  True, 
the  law  Imposes  certain  duties  on  the  county 
officers  In  the  collection  of  these  taxes,  but 
these  duties  are  Imposed  on  the  officers,  not 
on  the  county,  and  If  any  compensation  Is 
to  be  rendered,  It  should  be  to  the  officers, 
not  the  conn^.  The  officers,  not  the  county, 
are  the  agents  of  the  dty  In  the  collection 
of  its  taxes,  and  they  are  collected  by  them 
for  the  benefit  of  the  dty,  and  the  city  has 
the  sole  right  to  the  benefit  derived,  as  well 
las  the  right  to  compel  the  officers  to  per- 
form these  duties.  The  city  has  contributed 
Its  share  to  the  salaries  of  these  officers,  and 
the  amount  thereof  does  not  In  any  manner 
depend  upon  the  ct^lection  of  the  city  taxes. 
It  would  be  the  same  If  there  was  not  an 


onianlsed  dty  within  the  county  limits,  pro- 
vided the  population  Jnstiltod  it;  so  the  ques- 
tion of  compoisatlon,  at  least  so  far  as  tiie 
county  ot  Its  officers  are  cmicemed.  Is  ont  of 
the  question.  On  the  atber  hand,  what  Is 
the  ol^eet  of  the  Interest?  We  think  It  two- 
fold: (1)  To  Imburse  the  munldpallty  enti- 
tled to  the  tax  for  the  delay  In  recdvlng  It; 

to  rtfmtrane  It  tor  any  expense  the  delay 
haa  caused.  And  It  Is  admitted  in  this  case 
that  for  this  identical  tax  the  dty  was  com- 
pdled  to  issue  Its  warrants,  drawing  10  per 
cent  Interest,  to  meet  Its  oUlgatton  to  the 
w(H>kmen  who  built  these  sidewalks;  and 
why  the  city  should  be  compelled  to  pay  Its 
debts  with  funds  which  cost  It  10  per  cent 
Interest  to  obtain,  and  not  recelre  from  the 
party  primarily  Indebted  to  it,  for  the  work, 
the  Interest  the  law  says  they  shall  pay  for 
the  privilege  of  withhddlng  this  money,  and 
using  It  for  some  other  purpose,  we  cannot 
understand.  It  seems  to  us,  as  a  mere  busi- 
ness proposition,  that  the  city  Is  entitled  to 
the  interest 

But,  the  plaintiff  in  mor  contends,  these 
loto  have  been  sold  to  the  county,  and  conse- 
quently the  county  Is  entitled  to  the  interest 
up  to  the  time  they  are  redeemed.  We  think 
not  In  one  sense.  It  is  a  sale,- more  prop- 
erly speaking,  a  disposition  of  them  for  a 
time;  certainly  not  a  sale  in  the  strict  ac- 
ceptatl<Hi  of  the  torn,  which  implies  a  con- 
sideration paid.  The  county  does  not  be- 
come possessed  of  anything  more  than  it 
originally  had,  nor  has  It  parted  with  one 
cent,  or  become  liable  to  any  one  for  even 
that  amount  It  does  not  in  any  respect 
stand  In  the  position  of  a  purchaser.  It  has 
no  option,  no  choice  In  the  matter.  It  mere- 
ly, by  statutory  enactment,  has  placed  in  Ite 
name  that  which  no  one  else  would  pur- 
chase. Further  than  this,  It  conld  not  pur- 
chase if  any  one  else  desired  so  to  do,  but  Is 
prohibited  by  law  from  so  doing.  It  does 
not  even  receive  the  evidence  of  Utle.  No 
certificate  is  Issued  to  It,— nothing  to  show 
that  It  has  any  more  Intermt  In  It  at  the  date 
of  the  sale  than  It  had  on  the  1st  of  Novem- 
ber when  It  was  placed  on  the  tax  roll,  viz. 
the  record  in  the  treasurer's  offica  It  Is 
merely  transferred  from  cme  record  to  an- 
other, to  await  purchase  or  redemption, 
while,  on  the  other  hand,  the  purchaser  re- 
ceives a  certificate  which.  In  time,  entitles 
htm  to  a  deed.  He  becomes  the  owner.  His 
title  Is  only  defeasible  by  redemption,  and 
that  which  he  purchases  will  ripen  Into  an 
absolute  title.  This  can  never  happen  to  the 
county.  Paragraph  6960  provides:  '"The 
person  •  •  •  offering  to  pay  the  taxes 
and  charges  •  •  •  shall  be  the  purchaser." 
Paragraph  6962:  "The  county  treasurer  may. 
In  his  discretion,  reqnire  Immediate  pay- 
ment, •  *  •  and  In  all  cases  where  pay- 
ment Is  not  made  In  twenty-four  hours  after 
the  bid,  he  may  declare  such  bid  cancded 
and  sell  the  land  again,  or  may  sue  the  pur- 
chaser."  Paragraph  0965:  "Theconntytreaa- 
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vrei  shall  glTe  pav^Mer,  m  pitymmt 
of  bl8  bid,  a  oertlflcate,  •  •  «  wblcb  cw- 
tiflcate  ■boll  be  asslcuable.  •  •  *  All  a»- 
■ignmenta  ahaU  be  entered  on  tbe  treoaarer's 
aale  book  and  tbe  «lei1c'B  duplies"  Parar 
graph  69aS  provldea:  "If  aay  pucel  of  land 
cannot  be  sold  for  the  amount  of  taxes  and 
dmrges  thereon.  It  sbaU  be  bid  off  b7  the 
county  treasurer  In  the  name  of  tb«  eoqn^ 
for  such  amount"  Paragraph  6866:  "When 
any  land  or  town  iota  ahaU  *  *  *  be  bid 
off  by  tbe  county  treasurer  f6F  the  county, 
it  shall  be  the  duty  of  tlie  county  treasurer 
to  entw  the  aame  on  tlie  botik  of  tax  aalea. 
In  liie  aame  mannw  aa  though  such  land  w 
town  lots  were  sold  to  other  purchasera. 
*  *  *  Whenever  any  person  slutll  pay  Into 
the  county  treaauvy  a  sum  of  money  equal  to 
the  coat  of  redemptloa  *  *  «  the  county 
treasurer  shall  give  auch  person  a  certlfl- 
cate."  Tbe  a^ument  advanced  by  plalntUI 
In  error  is  tbat,  If  soma  one  bad  purcliaaed 
the  lots  at  the  time  tbey  were  bid  off  to  the 
county,  and  held  them  as  long  aa  tbe  oooa- 
ty  did,  the  owner  wtm  ttten  (rffend  to  re- 
deem them  voold  have  to  pay  the  amount 
of  the  tax  and  interest  to  tbe  holder  of  the 
oertlflcate,  and  be  would  have  kept  it  Cer- 
tainly he  would,  for,  from  tbe  date  the  party 
purchased,  the  ol^  would  have  had  no  In- 
terest therein.  It  would  lure  been  transfer- 
red to  the  purchases^  ha  having  paid  the  city, 
through  the  county,  all  It  waa  entitled  to  up 
to  that  date;  and  if  the  county  treasurer  did 
ilia  duty,  the  city  would  at  once  have  receiv- 
ed all  It  was  entitled  to,  viz.  the  tax  and  In- 
terest up  to  the  date  of  the  purcbasft  The 
judgment  of  the  district  couit  will  be  affinn- 
ed.   All  the  judges  conoarrlag. 


CONN  at  al.  t.  OONN. 
<Oear|  of  4pp<4Jb  of  Eaosas,  Northern  D^art- 
9i«(it,  C.  p.    Dec  H  1896.). 

JUUltpWnOS  l^M  OlVOKoa— COLLATBRU  An4<n^-r 
Vj^iIditt  or  Harki&qb. 

1.  A  findioK  by  the  coart  of  Jnrisdlctlon  of 
the  defendant  in  a  snlt  for  divorce  will  be  pre- 
sumed to  have  been  baaed  upon  sufficient  joris- 
dictional  ituois,  and,  when  the  validity  of  the 
decree  of  divorce  panted  by  Buca  court  Is  at- 
tacked 1q  a  subsequent  collateral  proceediufr, 
tbe  want  of  uecessary  jurlidictional  facts  must 
be  affirmatively  abowa  befiiure  auoh  deeroa  will 
be  held  to  be  invalid. 

2.  A  marriage  consummated  between  tbe 

Slaintiff  in  a  divorce  suit  and  a  third  person  16 
ays  after  the  decree  of  divorce  was  entered, 
but  after  the  said  decree  became  final,  will  not 
be  pronounced  void  simply  upon  the  ground 
that  the  etatute  declares  that  it  ehall  be  nnlaw- 
fol  for  ^ther  party  to  such  salt  to  marry  until 
the  expiration  of  six  months  from  tlM  ostxy  of 
the  decrse  of  divorce. 
(Syllabus  by  the  Court.)  . 

Brror  from  district  court,  Cloud  county; 
B.  W.  Sturges,  Judge. 

Action  by  Mar?  Oonn  against  William  Ocmn 
and  others.   Judgment  for  plaintiff,  Defend- 
anta  bring  error.  Affirmed. 
.  Xhe  defendant  In  enor,  as  plaintiff,  brouglit 


tU«  aait  1«  tbe  district  court  of  Qlgod  county 
for  the  partition  of  oertaln  raal  estate,  ia 
whlcb  she  claimed  an  Interest  aa  tbe  widow 
of  one  Lorenzo  D,  Conn.  The  vi- 

tal aueation  presented  by  th9  pleadings  was 
aa  to  Tbether  or  not  the  plaintiff  below  v^i* 
the  lawful  wife  of  the  said  Conn  at  tbe  tiuw 
of  his  death.  Th^  iaaoss  were  tried  by  tu 
oourt  on  Oatalm  4.  issjQ,  and  ^>«clal  find- 
Inga  of  fibot  w««  mad*,  together  vltb  co^ 
dqstona  oi  I4LW  tberaop.  Tbe  court  tmai 
that  on  the  4th  day  of  Pecefuber,  18S7,  the 
plaintiff  was  ^iv^led  In  Cloud  county,  Kao., 
to  the  aai4  lyor^n^o  D.  Conn,  wbo  was  u 
that  tlnw  a  widowwi  and  that  Immediately 
upon  her  maniage  abe  want  with  bim  to  re- 
aide  upon  the  homestead  of  said  Conn  and 
hla  family.  In  aaid  Cloud  county,  where  the 
plalotlff  and  aald  Conn  ^Uttued  to  live  aul 
leyld^  as  husband  apd  wife  until  hla  death, 
which  occurred  on  the  4th  day  of  Febniai?, 
I.8S81  that  the  deceased  left  no  other  hdn 
thaa  the  plalptlff  and  the  defendants  bereui, 
the  latter  being  his  children  hy  &  former 
wife;  that  prior  to  the  date  of  plaintifTs 
marriage  with  Conn,  ahe  had  been  the  wife 
of  one  Geovge  F.  Curtis;  that  on  the  22d 
day  ftl  August,  18S7,  she  fUed  In  the  Clitod 
eonnty  district  court  her  petitlw  for  a  di- 
vorce from  said  Curtis,  alleging,  as  ground 
therefor,  abandonmoit  for  more  than  a  year; 
that  the  petition  was  on  that  day  veriSed, 
which  vwiflcation  also  contained  an  alie^ 
tlon  of  defendant's  nonresideuce,  and  that 
thereafter,  on  the  20th  day  of  August,  ISSI, 
she  caused  notice  of  the  pendency  of  the  suit 
to  be  published,  and  such  publication  con- 
tinued. In  a  newspaper  printed  and  pnbUahed 
and  of  general  circulation  la  C^oud  county, 
for  more  than  three  weeks,  and  that  said  iw- 
tice  'apecifled  that  the  defendant  was  re- 
quired to  answer  on  of  before  October  iitth 
thereafter;  that  at  tbe  regular  October  term, 
18S7,  of  said  court,  and  on  the  IStb  day  of 
November  of  that  year,  said  cause  came  os 
regularly  to  be  hear4,--^e  plaintiff  appe^ 
Ing  In  person  and  by  attornEV,  defendant  not 
appeariDg,T-«nd.  upon  the  hearing  had,  tbe 
oouri  found,  among  other  thbaga,  tbat  the  de- 
fendant, Oeoffga  P.  Gnrtla,  had  bera  dnly  and 
legally  n^ifled  of  tlffi  Institution  and  pend- 
ency of  the  suitk  that  he  h^d  willfully  aban- 
doned the  plalntiS  for  s(K>re  than  one  j^r 
prior  to  the  brlnglqg  of  the  suit,  aad  tbat 
plaintiff  waa  entity  to  a  divorce  trwai  him. 
and  decreed  the  same;  t^befo  is  not 

among  the  Olee  and  papera  tbe  case  any 
affidavit  that  the  residence  of  t|w  aald  Geocse 
P'.  Curtis  was  unkiKkWU  to  thck  plaintiff,  and 
could  not  be  ascmiaiaed  by  <wy  uieans  witik- 
in  her  control;  tfa^t  the  record  does  not  ^ow. 
nor  was  any  evidence  <rfreved  tending  to 
show,  that  any  such  affidavit  was  ever  made 
and  ffied;  that  there  la  among  the  papers  ot 
the  case  an  envelope  on  which  postage  is 
paid,  and  Inclosed.  In  wl4ch  there  la  a  copy 
of  the  petition  and  of  the  notice  of  publica- 
tlon,  which  envelope  la  addreaaed,  1a  the 
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haudwrltiDg  of  the  then  attomey  of  plalntlfT. 
to  the  defendant,  George  P.  Curtis,  and  bears 
the  return  stamp  of  the  post  office  at  CUay 
Center;  that  there,  vas  no,  notice  of  an  In- 
tention to  prosecute  prooeedingB  In  esioB  to. 
the  suprQme  covrt  to  reyerse  tiia  Jvdgment 
and  decree  of  the  district  court,  given  in  open 
court,  and  noted  on  the  Jonraal  theceof^  with- 
in three  days  after  the  entry  of  said  decreet 
nor  was  such  notice  ever  given,  noc  was  any 
petition  in  error  and  transcript  of  the  pro- 
ceedUigs  In  tlie  case  filed  in  the  supreme 
court  within  three  mouths  after  the  rendition 
of  said  decree,  nor  has  any  such  ever  been 
filed  In  said  case,  nor  have  any  proceedings 
ever  been  bad,  commenced,  or  attraipted,  to 
reverse,  open  up,  or  set  aside  said  decree; 
and  that  the  period  of  six  months  from  the 
rendition  of  the  Judgment  or  decree  bad  not 
expired  at  the  date  of  her  marriage  to  the 
eaid  Oonn.  The  otmdualons  of  law>  as  'drawn 
from  these  facts*  so  found  by  the  oonrt,  were 
that  as  the  divorce  was  granted  upon  service 
by  publication  duly  liad,  upon  affidavit  there- 
for duly  made  and  tted^  together  with  serv- 
ice by  sending  a  copy  of  the  petition  and  pub- 
lication notice  at  the  time  and  in  the  man- 
ner required  by  law,  as  is  presamed  from  the 
finding  of  the  court  that  the  d^endant  had 
been  legally  notified  of  the  institution  and 
pendency  of  the  suit,  and  as  no  notice  was 
given  and  entered  on  the  Journal  of  the 
court,  within  three  days  from  the  enbry  of 
Bald  decree,  of  an  Intention  to  prosecute  jmo- 
ceedlngs  in  error  to  the  supreme  court,  the 
Judgment  and  decree,  after  the  expiration  of 
said  8  days,  became  absolute  and  final,  and 
the  marriage  of  the  plaintlfl  to  Loreaso  D. 
Oonn  within  16  days  from  the  rendition  of 
the  decree  of  divorce,  weui  l^al,  valid,  and 
binding,  and  tliat  as  the  divorce  of  the  plain- 
tiff from  her  former  husband,  George  P.  Cur- 
tis, and  her  marriage  with  Oonn,  were  valid, 
and  not  void,  and  as  the  latter  died  Intestate, 
leaving  the  plaintiff  and  defendants  as  bis 
belrs  and  only  heirs,  the  real  estate  wa#  sub- 
ject to  partition  between  the  plaintiff  and  de- 
fendants, the  plaintiff  being  entltied  to  one- 
half  thereof.  The  defendante  moved  for 
Judgmmt  In  their  favor  upon  the  f^edal  find- 
ings of  fact,  which  motion  was  overruled  by 
the  coort,  to  which  the  defendants  duly  ex- 
cepted. A  motion  for  a  new  trial  was  also 
overruled,  to  which  the  defendants  duly  ex- 
cepted, and  ]udgm«it  was  entMed  deoree- 
Ins  puHtiou  of  the  real  estate  as  prayed  for 
In  the  petition.  The  defendants  have  l»t}ughir 
the  case  to  this  court  on  a  transcript  of  the 
record,  and  assign  for  error  the  overruling  of 
thdr  motion  for  judgment  in  their  favor  on 
the  special  findings  of  fact  aud  their  motion 
for  a  new  trial,  and  allege  that  the  court  err- 
ed in  its  CfHiClations  of  law  from  tiie  ttusta 
•s  found. 

Caldwell  A  Bills,  for  plalntlfrs  in  error.  J. 
W.  Sheafbr  and  O,  L.  Botsf<»d,  for  defendant 


OIiABK,  X  (after  stating  the  facts).  The 
vital  question  presented  to  this  court  is  as- 
to  whether  or  not  the  defendant  In  error  was- 
tha  lawful  wife  of  Lorenzo  D.  Oonn  at  tb» 
time  o£  his  death.  The  first  o(XitentioD  of 
plaintiffs  In  error  la  that  the  oonrt  did  not 
acquire  JuitetUotlon  over  the  defendant  la- 
the dlvoroe  sult^  and  that  because  of  that 
fact  the  decree  that  was  entered  divorcing 
the  plaintlfl  from  Qeorge  P.  Curtis,  and  the 
subsequent  marriage  of  th^  plaintiff  herein 
to  the  said  Lorenzo  D,  Conn,  were  absolute 
nullities.  The  findings  of  fact,  however,  da 
not  support  this  contention  of  the  plaintiffs 
In  error.  The  fact  that  the  court  found  tiiat 
neither  the  files  and  papers  of  the  case,  nor 
the  records  of  the  court,  nor  the  evidence 
upcm  the  trial,  show  that  an  affidavit  wa» 
made  and  filed  that  the  residence  of  Curtis 
was  unknown  to  the  plaintiff,  and  could  not 
be  ascertained  by  any  means  within  her  con- 
trol, raises  the  presumption  that  such  affida- 
vit was  not  made  and  filed;  but  this  pre- 
sumption, and  the  finding  ot  fact  concerning 
the  envelope  addressed  to  George  P.  Gurtisr 
and  Its  c(mtentS)  throw  no  light  upon  the 
question  presented.  These  findings  do  not 
affirmatively  establish  the  fact  that  a  copy 
of  the  petition,  with  a  c<^y  of  the  publica- 
tion notice  attached  tiieretc^  vms  not,  wlthli» 
three  days  after  the  first  pubUcatitm  wa> 
made,  Inclosed  in  an  envelope  addressed  to 
the  defendant  at  his  place  of  residence,  post- 
age paid,  and  deported  In  the  nearest  post 
office,  as  required  by  ttie  statute  to  complete 
the  service  by  publication,  In  the  absence  of 
the  making  and  ffiing  of  an  affidavit  that 
such  residence  is  unknown  to  the  plaintiff, 
and  cannot  he  ascertained  by  any  means 
within  her  control.  The  plaintiffs  In  error 
alleged  In  their  answer  that  the  decree  of 
divorce  was  void  for  want  of  Jurisdiction  of 
the  court  over  the  defendant,  Oeorge  P.  Cur- 
tis, and  the  burden  of  proof  to  establish  that 
allegation  was  upMi  them;  and,  In  the  ab- 
sence of  a  finding  of  a  want  of  Jurisdiction, 
this  court  must  presume  that  that  allegation' 
was  not  supported  by  the  evidence  Intro- 
duced upon  the  trifd,  especially  as  It  appears 
that  at  the  hearing  of  the  divorce  suit  the 
court  found  that  It  had  acquired  such  juris- 
diction. True,  there  are  attached  to  the 
findings  of  the  court  certain  exhibits,  whidb 
are  protmbly  copies  of  certain  documentni?* 
evidence  introduced  upon  the  trial,  but,  as 
the  evidence  cannot  be  brought  upon  the 
record  In  this  manner,  the  exhibits  must  be- 
wholly  igncn^d;  and,  the  evidence  not  having 
been  preserved  In  the  record,  this  court  can- 
not say  that  the  trial  court  erred  in  Its  find- 
ings of  fact.  As  It  must  be  presumed  fron> 
the  record  that  the  plaintiff  below  was  law- 
fully divorced  from  her  husband  on  Novem* 
ber  18,  1887,  the  remaining  question  to  be- 
detennlned  Is  as  to  whether  or  not  the  mar- 
riage of  tiie  defendant  in  error  to  Lorenao  D. 
Conn  16  days  after  the  decree  of  divorce  was- 
entered  was  valid.   The  statute  In  toree  at 
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(he  time  the  d«cree  wu  entered,  as  well  as 
at  the  time  of  the  marriage  of  the  defendant 
Id  error  to  Lorenzo  D.  Oonn,  reads  as  fdlows: 
"A  decree  granted  at  the  Instance  of  one 
party  shall  operate  as  a  diasolntion  ot  the 
marriage  contiact  as  to  both  and  shall  be  a 
bar  to  any  claim  of  the  party  for  whose  teult 
It  was  granted  In  or  to  the  property  of  the 
other;  and  no  proceedings  tor  reversing  or 
vacating  the  Judgment  or  decree  divorcing 
said  parties  shall  be  commenced  unless  with- 
in six-  months  after  the  rendition  of  said 
judgment  or  decree,  and  during  said  idx 
months  and  the  pendency  of  said  proceeding 
for  reveraing  or  vacating  said  Judgment  or 
decree,  it  shall  be  unlawful  for  ^ther  of  said 
parties  to  many,  and  any  person  so  marry- 
ing shall  be  deemed  guUly  of  bigamy:  pro- 
vided,  such  decree  shall  be  final;  and  no  pro- 
ceeding in  enw  to  the  supreme  court  shall 
be  allowed  or  taken,  unless  a  notice  of  an  lur 
tentlon  to  prosecute  such  proceeding  In  wror 
be  glvem  In  opoi  court  and  noted  on  the  Jour- 
nal of  the  court,  within  three  days  after  the 
entry  of  the  deoee  or  Judgment,  and  the  pe- 
tition In  error  and  transcript  be  filed  In  the 
supreme  court  within  three  months  after  the 
rendition  of  such  Judgment  or  decree.*'  Laws 
1S81,  e.  126,  I  1.  In  this  state  a  marriage 
contract  Is  to  be  considered  as  a  dvll  con- 
tract Paragraph  8789,  Gen.  St  1889,  pro- 
liibltB  certain  persons  therein  named  from 
entering  Into  the  marriage  relation  with  each 
other,  and  declares  any  marriages  pn^bited 
by  that  section  to  be  absolutely  void;  and 
the  paragraph  following  aubjecto  the  parties 
who  contract  mArriage  contrary  to  the  pro* 
visions  of  said  paraj^ph  3T38  to  punishment 
by  fine  and  imprisonment.  That  statute, 
however,  has  no  application  to  the  f&cte  In 
this  case.  The  stetute  under  constructltm 
provides  that  a  decree  of  divorce  sball  oper- 
ate as  a  "dissolution  of  the  marriage  contract, 
and  shall  be  final,  unless  a  notice  of  an  in- 
tention to  prosecute  proceedings  In  error  for 
reversing  or  vacating  the  decree  sball  be 
given  in  open  court,  and  noted  on  the  Journal 
of  the  court,  within  three  days  after  the  en- 
try of  the  decree,  to  be  followed  by  the  filing 
of  the  petitl<m  In  error  and  transcript  In  the 
supreme  court  within  three  months  after  the 
rendition  of  such  decree.  Tbe  record  shows 
that  no  such  notice  was  ever  given,  nor  were 
any  such  proceedings  in  errw  ever  commen- 
ced, although  neariy  three  years  had  elapsed 
when  this  action  was  tried.  We  think,  un- 
der the  findings  of  fact,  the  presumption  Is 
that  the  plaintiff,  within  the  time  limited,  and 
In  the  manner  required  by  law,  sent  the  de- 
fendant, Curtis,  a  copy  of  the  petiti(m  and 
publication  notice;  and  this,  coupled  witb 
the  finding  as  to  the  notice  by  publlcatlrai, 
operated  to  give  the  court  Jurisdiction,  and 
as  no  notice  of  Intention  to  prosecute  pro- 
L-eedings  In  error  was  given  In  open  court, 
and  noted  on  the  Journal  of  the  court,  with- 
in three  days  after  the  entry  of  the  decree, 
the  deoree  so  entered  then  became  final,  and 


the  parties  thereto  were  no  longa*  bnsband 
and  wife. 

Our  attrition  has  been  called  to  the  case  la 
Wilhlte  V.  Wllblte,  41  Kan.  154,  21  Faa  173, 
in  smvort  of  the  omtentlon  tbat  the  mar- 
riage of  plaintiff  to  Lorenso  D.  Conn  betee 
the  explratlra  of  six  months  from  the  rai- 
dltion  of  the  decree  was  absolute  void.  The 
statutes  of  Or^on  dedared  tliat  the  decree 
Qt  divorce  dwold  have  the  effect  to  tmnlnate 
the  marriage,  except  that  neither  party  should 
be  capable  of  contracting  marriage  with  a 
third  person  unto  the  time  limited  In  which 
an  appeal  could  be  ti^en  had  expired;  and 
the  court  hdd  that  under  fliat  law  a  decree  of 
divorce  does  not  absolute^  terminate  tiie 
marriage  rdatlon,  nor  entirely  free  the  par: 
ties  frcnn  Its  obllgatUm  azid  llaUlltleB  untD  the 
explratkm  <a  the  time  allowed  In  which  to 
take  an  oi^ieal.  And  in  the  case  off  Smith 
T.  Fife  (Wash.)  80  Pac.  10B8,  dted  by  conm- 
sel,  the  statute  ot  Washington,  which  con- 
tains a  xnoTlaion  that  neither  party  should  be 
capable  of  contracting  marriage  wtth  a  third 
person  until  the  period  In  which  an  a^pgad 
may  be  taken  under  the  provlstoira  of  the 
dvll  practice  act  had  exjdred,  received  a 
similar  construction.  It  wOI  be  olMerved  that 
the  laws  of  both  of  these  states,  unlike  sec- 
tion 1,  c  128,  Laws  Kan.  1881,  make  the 
parties  to  the  divorce  proceedings  incapable 
of  contracting  marriage  within  the  time  lim- 
ited for  taking  an  appefil,  whUe  onr  statute 
simply  declares  that  It  shall  be  unlawful  for 
eithOT  party  to  many  witiiln  stz  months  aft- 
er the  decree  Is  entered.  It  does  not  In  terms 
pronounce  them  Incapable  of  altering  Into 
the  marriage  relation  within  that  period,  nor 
does  It  declare  void  a  marriage  solemnised  In 
violation  of  the  prohibition  of  the  statute. 
Onr  supreme  court,  in  the  cose  of  Rtate  v. 
Walker,  86  Kan.  297, 13  Pac.  279,  reeoffnlzed 
this  distinction  between  a  statutory  prohibi- 
tion and  a  declaratkn  of  incaiiadty  to  oon- 
tiact  Jn  that  case  it  Is  held  that  *VnniBb- 
ment  may  be  Inflicted  npon  those  who  enter 
the  marriage  relation  in  disregard  of  the  pro- 
hibited statutory  requirements,  without  ren- 
dering itie  marriage  Itself  void.**  Azid  on 
page  308,  86  Kan.,  and  page  279,  18  Pac.  it 
Is  said  that,  the  terms  of  the  marriage 
act,  marriage  is  declared  to  be  a  dvll  con- 
tract; and  that,  In  the  absence  of  all  dvll  or 
statutory  regulations,  the  mutual,  present  as- 
sent to  Immediate  marriage  of  pemma  cara- 
ble  of  assuming  that  idatkm  ctmstltiztes  a 
marriage  at  conunon  law,  and  Itt  validity 
will  be  sustained  unless  some  statute  express- 
ly dedares  it  to  be  vdd.  In  Stevenaon  v. 
Onqr,  17  B.  Hon.  193,  Chief  Justice  Mwrslwll. 
in  oonstming  the  Kentucky  statute  which 
prohibited  a  marriage  between  a  n^hew  and 
his  uncle's  wife,  said:  'This  Is  not  a  case  of 
ordinary  contract  Althoagh  It  be  reguded 
as  prohibited,  under  the  penalty,  It  was  not 
absolutely  void,  because  It  was  not  ao  de- 
clared by  the  statute;  and  It  is  not  now  vold- 
atde,  because  the  statute  does  not  jfxavUka  for 
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nor  Intend  Its  being  arolded  after  the  death 
of  one  of  the  parties;  and,  being  now  to  be 
regarded  and  treated  as  a  valid  marriage.  It 
is  aleo  to  be  regarded  as  having  all  the  con- 
sequences of  a  valid  marriage,  and  aa,  there- 
fore, eatltlliv  the  surviving  husband  to  all 
the  rights  of  a  lawful  husband  in  the  real  and 
personal  estate  of  his  deceased  wife."  In 
Blsh.  Mar.  &  Div..  the  following  roles  are 
laid  down:  Section  283:  "In  considering  wheth- 
er or  not  a  provision  Is  to  be  deemed  of  the  one 
class  or  the  other,  not  only  its  words,  but 
the  nature  of  the  subject,  should  be  taken  In- 
to account  Marriage  existed  before  statutes. 
It  fa  of  natural  right  It  is  favored  by  the 
law.  Hence,  In  reason,  any  commands  which 
a  statute  may  give  concerning  Its  solemnisa- 
tion should.  If  the  tarm  of  words  will  permit 
be  interpreted  as  mere  directions  to  the  offi- 
cers of  the  law  and  to  the  parties,  not  render- 
ing void  what  has  been  done  In  disregard 
thereof.  Consequently,  the  doctrine  has  be- 
come established  in  authority  that  a  mar- 
riage good  at  common  law  is  good  notwith- 
standing the  existence  of  any  statute  on  thi6 
subject  unless  the  statute  contains  express 
words  of  nullity."  Section  286:  "If  marriage 
wore  an  wxlinary  contract,  and  If  It  were  ex- 
ecutory only, — not  executed,~the  mle  of  Inter- 
pretation under  consideration  would  not  ap- 
ply; but  viewed  as  a  contract,  it  Is,  as  we 
have  seen,  executed.  And  the  common  rule, 
Id  executed  contracts  of  the  ordinary  sort, 
Is  that  what  has  been  done  contrary  to  the 
commands  of  law  is  valid,  and  not  liable  to 
be  avoided."  Section  804:  "With  a  dissolu- 
tion [by  a  divorce  from  the  bond  of  matrimo- 
ny], the  obligations  arising  from  tbe  mar- 
riage are  completely  discharged,  and  the  par- 
ties stand  in  the  same  position  as  though  such 
marriage  had  never  been  contracted.  •  •  • 
Upon  such  a  divorce,  the  status  ot  marriage 
ia  necessarily  taken  from  both  parties;  so 
that  as  one  of  the  consequences,  both  are  at 
liberty  to  form  new  alliances."  Section  S06a: 
"If,  after  the  rendition  of  a  divorce  sentence 
[which  had  the  effect  of  anthwlzing  the  par- 
ties to  remarry},  a  statute  should  be  passed 
forbidding  the  divorced  person  to  contract  a 
new  marriage,  it  would  subject  btm  to  In- 
dictment on  violating  It;  *  •  *  bat  It 
could  not  be  carried  by  Interpretation  so  far 
as  to  make  tbe  marriage  null,  unless  it  also 
contained  an  express  clause  of  nullity."  Tbe 
statutes  of  Georgia  prohibit  one  through 
whose  improper  or  criminal  omduct  a  divorce 
*  bas  been  granted  from  marrying  during  the 
life  of  the  person  from  whom  he  has  been  di- 
vorced. In  construing  this  statute  in  Park 
V.  Barron,  20  Oa.  702,  the  court  held  that  by 
the  divorce  the  marriage  was  totally  dissolv- 
ed, and  that  Trttlle  a  former  husband  would 
BUbJect  hlms^  to  the  pains  and  penalties  en- 
acted against  bigamy,  should  he  contract 
marriage  a  second  time  during  tbe  life  of  the 
■woman  from  whom  he  had  been  divorced, 
^'et  as  be  was  of  full  age  and  able  to  contract 
snd  as  tho  subsequent  unlawful  marriage  was 
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not  declared  by  the  statute  to  be  void,  It  could 
not  be  80  held  by  the  court  and  that  a  pub- 
lie  poUcy  which  looks  to  the  protection  of  the 
Innocent  and  unoffending,  to  the  peace  of 
families  and  the  welfare  of  society,  would  for^ 
bid  the  Inference  of  a  purpose  on  the  part  of 
the  legislature,  which  they  have  not  express- 
ed, that  the  marriage  of  a  party  against  the 
prohibition  of  the  statute  should  be  void. 

We  think  that  as  tbe  decree  of  divorce  en- 
tered on  November  18,  1887,  became  final 
three  days  thereafter,  because  of  the  fail- 
ure to  give  notice  In  open  court  of  an  luteo- 
tion  to  prosecute  proceedings  in  error,  and  as 
the  statute  contained  no  clause  aC  nullity  re- 
garding a  subsequent  marriage,  nor  declared 
the  parties  Incapable  of  contracting  marrlase 
within  the  period  of  six  months  from  the 
date  of  the  decree,  the  marriage  of  plaintiff 
below  to  liorenzo  D.  Conn  on  December  4, 
1887,  was  valid,  although  she  might  be  prose- 
cuted for  consummating  stich  marriage  In  vio- 
lation <^  the  statute.  This  construction  seems 
to  be  In  accord  with  the  views  ot  the  legis- 
lature when  in  1889  the  law  was  amended 
so  as  to  make  absolutely  void  a  marriage  by 
either  party  to  a  divorce  suit  before  the 
expiration  of  six  months  from  tbe  rendition 
of  the,  decree,  and  during  the  pendency  of 
proceedings  in  error.  As  the  defendant  In  er- 
ror was  the  wife  of  said  Lorenao  D.  Conn  at 
the  time  of  his  death,  it  was  proper  that  the 
real  estate  ot  which  tbe  latter  died  seised 
should  be  partitioned  among  the  parties  to 
this  suit  In  the  manner  directed  by  tbe  court, 
and  tbe  jiaSgmoA  and  decree  win  be  afflrmad. 
All  the  Judges  concurring. 


BJIiLIOTT  V.  GRAND  LODOB  A.  a  U.  W. 

OF  KANSAS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart 

ment  O.  D.    Dec.  14,  189S.) 
itorvAL  BsNsm  Insusamob— FoRrsirnBa—Vov- 

PATUBKT  OP  AS8B881IBNT. 

1.  A  forfeltuie  will  not  be  enfMrced  nnlesB 
It  is  clearly  demanded  by  the  established  mlea 
governing  the  conBtmctlon  of  written  agree- 
ments,  and  a  violation  of  the  precise  coniution 
of  the  contract  Courts  will  construe  a  con- 
tract of  Insurance  liberally,  so  as  to  give  it  ef- 
fect, rather  than  make  it  void;  and  coudidons 
which  create  forfeitnrea  wUl  In  case  of  doubt 
be  construed  most  strongly  against  the  insor- 
er,  and  only  a  stern  legal  necessity  will  Induce 
such  a  coQstructioD  as  will  nullify  the  policy. 

2.  When,  in  an  action  to  recover  upon  a  cer* 
tificate  of  insurance  issued  by  a  mutual  benefit 
society,  the  defense  Is  forfeiture  for  nonpay* 
ment  of  an  assessment  and  tbe  evidence  shows 
that  the  assured  has  paid  to  the  lodge  sufficient 
funds  to  cover  all  legal  assessments  made 
against  blm,  no  forfeiture  can  be  declared,  even 
though  the  lodge  may  have  made  such  an  ap- 
propriation or  application  of  the  funds  paid  in 
as  to  ostensibly  show  that  the  assured  was  In 
arrears  for  the  last  assessmoit  mads  prim  to 
his  death. 

(Syllabus  by  the  Coort) 

Error  from  district  court  Ottawa  county; 
R.  F.  Thompson,  Judge. 
Action  by  Bumlce  A.  ElUott^i^iainst  the 
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dtaad  Lodge  A.  O.  IT.  W.  «<  Kunt—,  Jnic- 
ment  for  deflndanL   Plaintiff  brinvi  «rn>r. 

Reversed. 

Action  brought  in  tbe  district  court  of  Ot- 
tawa count;,  Kan.,  by  Buralce  A.  Blllott,  on 
a  benefit  certificate  issued  hy  the  Orajid 
Lodge  A.  O.  U.  W..  to  Frederlcit  A.  Rose,  to 
recover  the  sum  of  |2,000.  Trial  had  before 
court  (Jury  waived),  upon  an  agreed  state- 
ment  of  facts  and  testimony.  The  court 
made  special  flndlngB  of  fact  upon  three  un- 
Imirartant  proposltlwa,  and  found  ffeaenaUy 
for  the  defendant  upon  ail  others.  Judg- 
ment rendered  against  plalntuf  for  oosts. 
Motion  for  new  trial  overruled,  and  excepted 
to.  The  undisputed  facts  are  that  the  de- 
fendant In  error  is.  and  was  at  all  the  times 
mentioned,  an  incorporated  mutual  socle^, 
organized  for  fraternal  and  benfeficlal  objects. 
On  August  24.  1688,  Frederick  A.  Rose  was 
a  Junior  woi^man  degree  member  of  Charity 
Lodge  No.  155,  A.  O.  U.  W.,  of  Minneapolis, 
Kan.,  which  said  lodge  wss  under  the  Juris- 
diction as  a  gubordlnate  lodge  of  said  de- 
fendant In  error.  On  August  24,  1686,  said 
Rose  made  application  for  the  wOTkman  de- 
gree and  a  beneficiary  certificate,  and  in  said 
certificate  the  plaintiff  In  error  (his  mother) 
was  named  as  the  beneficiary.  On  August 
31,  1S8S,  Rose  received  the  workman  d^ree. 
On  October  3, 18S8,  certificate  No.  18.207  was 
Issued,  for  the  sum  of  $2,000.  On  or  about 
the  l«th  day  of  May,  1880,  sold  Rose  died. 
The  application  for  said  certificate  contained 
the  following  condition:  "I  further  agree 
that  the  certificate  to  be  Issued  thereon  shall 
have  no  binding  force  whatever  until  I  shall 
have  taken  the  workman  degree,  and  until 
countersigned  by  the  master  workman  and 
recorder  of  Charity  Lodge  No.  155."  Tbe 
said  certificate  was  not  countersigned  by  said 
cheers  until  the  8d  day  of  October,  A.  D. 
1688,  and  was  then  countersigned  In  the 
form  following:  "We,  the  undersigned,  mas- 
ter woriiman  and  recMder  of  Obarlty  Lodge 
No.  155,  do  hereby  countersign  and  attach 
the  seal  of  this  lodge  hereto,  rendering  this 
certificate  valid  and  In  force,  this  3d  day  of 
October,  1888,  and  upon  said  date  d^lvored 
to  him."  From  September,  1888,  to  April, 
1889,  the  following  assessments  were  levied 
by  Charity  Lodge:  Assessments  Nos.  11  and 
12,  for  deaths  in  1888.  $2;  assessments  Nos. 
1,  2.  and  3,  for  deaths  In  1S80,  $3,— making  a 
total  for  assessmeDts,  $5.  Assessment  Na  1j 
was  October  1,  1888,  on  the  death  of  H.  B. 
Daniels,  which  occurred  September  8,  1888. 
Rose  had  paid  all  his  dues,  and,  in  addition 
thereto,  he.  prior  to  hie  death,  paid  into  said 
CImrity  Lodge  the  sum  of  $5,  as  follows:  On 
making  application,  $1;  on  assessment  No.  11, 
for  1S88,  $1;  on  assessment  No.  12,  for  1868. 
$1;  on  aaseesment  No.  1,  for  1889,  $1;  on 
assessment  No.  2,  for  1888,  $1,— ¥0. 

Thos.  Dvrer,  for  ^afaitlS  In  error.  D.  O. 
Cbipman  and  Joa.  B.  Biggs,  for  d^wdant  In 
error. 


OIZiKBBON,  P.  J.  (After  statias  the  tect^ 
This  case  has  laag  been  under  oeulderattox 
not.  so  much  on  account  of  any  doubta  eater 
talned  as  to  the  legal  principles  Involved,  ss 
to  the  difficulty  in  applying  them  to  the  dr 
onmstancea  of  the  case.  To  make  this  appli- 
cation, it  has  been  necessary  to  carefally  and 
thoroughly  eaamlpe  the  constitotten  of  ttie 
order,  so  as  to  place  thereom  a  conatru<^oa 
which  will,  as  near  as  possible,  reconcile  ail 
its  pcovlslena,  and  rendw  them  conustent 
aad  harmoniens,  and  at  tbe  same  time  give 
force  and  effect  to  the  idaiu  terms  of  the  ap- 
plication for  and  the  c^ldfleate  Isaoed;  and 
in  this  we  have  had  no  Uttle  dUBcnlty,  for  it 
is  Inartlctically  drawn,— Ite  meaning  obscure, 
even  apparently  Inconalstwit  and  contradlc- 
tory,  when  the  language  used  Is  only  cmuM- 
ered.  Many  things  of  ^tal  Importance  are 
left  to  be  supplied  by  conjecture,  which.  If 
they  had  been  followed  up,  would  hare  ma- 
terially lessened  oar  labor,  and  could  have 
been  underatood  at  a  glauee.  SwA  t^ms  as 
'^ivelnbefore  provided,"  *'herelnafta  placed." 
8>e  uaed,  without  a  word,  or  even  a  ref«<e>ice 
thereto,  etthK  before  or  after,  to  sbow  how 
it  was  provided  or  placed.  The  qneatlon  we 
are  called  upon  to  decide  may  be  reduced  to 
this:  Was  Frederick  A.  Rose,  at  tbe  date  of 
his  death.  In  dsfiiult  upon  any  assessment 
lawfully  made  against  him?  This  we  are 
compelled  to  answa-  In  tbe  negadve. 

The  application  for  a  beneficiary  certificate 
(section  2,  art  10)  [uovldes,  among  other 
ttUi^:  *'I  further  agree  that  the  eertiflcate 
to  be  lasaed  thereon  eball  have  no  binding 
force  whatever  until  I  shall  have  taken  tbe 
workman  degree,  and  until  counterslgBed  by 
the  master  woiAman  and  recorder  of  Charity 
Lodge  No.  155."  Upon  the  eertlfloate.  and 
forming  a  part  thereof,  we  Hod  tbe  firilow- 
ing:  "We,  the  undersigned,  mastw  workman 
and  recorder  of  Charity  Lodge  No.  1S&,  do 
hereby  oountenlgn  and  attach  the  aenl  of  dds 
lodge  hereto,  rendering  tills  ewtificate  valid 
and  in  full  force,  this  8d  day  of  October, 
1S88.  J.  W.  Barr,  Master  Workman.  Attest 
S).  W.  Wray.  Recorder.  [Seal  of  Charity 
Lodge  Nol  165.r' 

Now.  under  the  tenns  «f  tbe  nppMcaUon. 
there  tLre  two  things  necessary  to  entitle 
Rose  or  his  benefleiary  to  any  ftasimnce.  vix. 

(1)  the  reception  ef  the  workman  degme,  and 

(2)  the  countersigning  of  his  eertlfloate,  nei- 
ther one  of  which,  by  Ite^,  would  be  suffi- 
cient; they  must  both  concur,  and.  until  they 
do.  the  contract  fs  net  eomplete  Tkne,  nego- 
tiations have  been  had,  but  have  they  re- 
sulted in  a  contract?  This,  of  coarse,  de- 
pends vpoQ  the  question  whether  the  resp<v- 
tlve  parties  have  come  to  «n  nderstandinfr 
upon  all  tbe  tiements  of  tbe  contract,  ao  that 
nothing  remains  to  t»e  done.  Tliere  Is  a  dis- 
tinction between  a  contract  of  Insnmnce  or 
policy  and  an  agreonent  to  insore.  Tbe  lat- 
ter may,  and  in  point  of  fact  does,  exist  prior 
to  the  drawing  up  and  deHvery  ot  the  policy, 
and  contemplates  the  dettvery  «(  tke  policy 
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u  tlM  con— iniTWtton  ct  tta  oontmct  In 
g«aeral,  -wUm  tbe  policy  piorldea  that  the 
coaatendgnataae  of  «n  Agent  la  nqolalte  to 
the  validity  -of  the  policy,  the  ooonterslfna- 
ture  most  be  had.  It  is  evidence  of  the  coai- 
plelloD  of  the  contract  1  Uay.  Ins.  &d  Ed.) 
{  65;  PraU  v.  Society.  5  Daly,  298;  Noyea  t. 
Insnraace  Co.,  1  Mo.  App.  584;  Norton  t. 
Inauxanoe  Oa,  S6  Conn.  503;.  Hardle  r.  In- 
surance Oa,  26  La.  Ann.  242;  McClave  t. 
Anodatlon,  65  N.  J.  Law,  187,  26  AU.  78; 
Nlbl.  Mat.  Ben.  Boc.  p.  280,  S  130;  Badger  t. 
Insurance  Co.,  103  Mass.  344.  In  the  last- 
cited  case  It  was  held:  "A  policy  of  life  In- 
Bucance  which  provides  that  It  shall  not  be 
In  force  until  countersigned  by  A.  F.  B.  is 
invalid  nnUl  so  countersigned."  The  policy 
declared  upon  la  tills  case  contained  the  fol- 
lowing provision:  "Nor  sbail  this  policy  be 
In  force  until  It  Is  countersigned  by  A.  F. 
Badger,  agent  at  Boston."  A.  F.  Badger,  the 
agent  at  Boston,  was  the  assured,  and  also 
the  agent  whose  duty  it  was  to  countersign 
it.  On  his  death  the  policy  was  found  among 
hla  papers.  Chief  Justice  Chaplin,  in  deUv- 
ertog  the  <H>lnIon  of  the  court,  said:  "He  re- 
ceived the  policy,  bad  it  In  bis  power  to  make 
It  a  valid  contract  by  countersigning,  but  be 
did  not  do  this,  and  consequently  the  policy 
jiever  became  tn  force.  We  need  not  Inquire 
into  the  motives  of  the  company  for  insert- 
ing this  condition,  nor  into  Badger's  motives 
for  neglecting  to  comply  with  It  It  Is  suffl- 
clent  that  the  company  bad  a  right  to  Insert 
It,  and  Insist  upon  it"  "Certificates  of  mem- 
bership" (as  they  are  sometimes  called)  is- 
sued by  mutual  benefit  associations  are,  In 
legal  contemplation,  policies  of  Insurance, 
and  the  courts  have,  with  great  uniformity, 
treated  them  as  such.  Assurance  Fund  v. 
Allen,  106  Ind.  503.  7  N.  E.  317;  May,  Ins.  B 
BSO,  A,  and  authorities  there  dted.  Now,  If 
we  read  In  connection  with  the  application 
that  portion  of  section  2.  art  10,  which  Imme- 
diately precedes  the  form  given  Cor  applica- 
tions, viz.:  "Each  member,  upon  receiving 
the  junior  workman  degree,  and  applying  for 
the  worlunan  degree,  shall  make  application 
for  the  rights  and  benefits  of  the  order.  In 
substance  as  follows,"  etc.— we  find  that  It 
It  not  necessary  for  the  applicant  to  have  re- 
ceived the  workman's  degree,  but  merely  to 
apply  for  it  before  he  receives  the  certificate; 
nor  need  he  have  received  the  certificate 
to  entitle  him  to  the  degree.  And  sectitm  5, 
art  10,  bears  us  out  In  this  construction,  viz.: 
"Upon  application  for  a  beneficiary  certlfl- 
-cate,  duly  approved  by  the  grand  medical  di- 
rector, as  provided  In  section  2.  art  3,  of  this 
article,  the  grand  recorder  shall  Immediately 
Issue  and  forward  the  certificate  to  the  sub- 
ordinate lodge,  where  it  shall  be  counter- 
signed by  the  master  workman,  with  the  seal 
of  the  subordinate  lodge  attached,  and  at- 
tested by  the  recorder.  The  certificate  shall 
be  then  delivered  to  the  member,  and  a  rec- 
ord of  the  same  be  made  In  the  books  of  the 
lodge,  and  he  shall,  from  and  after  the  date 


of  recelvtog  the  workman  degree,  be  entitled 
to  «U  the  rights  and  privileges  of  the  ocder," 
etc.;  cleaiiy  lowing  that  the  certificate  may 
be  Issued  prior  to  the  taking  of  the  degree, 
but  that  both  must  occur  before  he  beoomes 
entitled  to  the  ben^t,  or  liable  to  the  bur^ 
dens.  And  while  the  same  section  provides, 
"and  he  shall,  from  and  after  the  date  of  re- 
ceiving the  workman  degree,  be  entitled  to 
all  the  rights  and  privileges  of  the  order,"  It 
does  not  say,  nor  can  it  be  construed  to  mean, 
that  either  one  alone  made  him  a  full  mem- 
ber or  entitled  to  all  of  the  rights  and  bene- 
fits, but  strongly  Indicated  that  eadi  one 
entitles  him  to  some  rights  and  benedts,  and 
both  together  entitle  him  to  all.  For  in- 
stance, one  who  has  taken  the  workman  de- 
gree, but  not  received  a  certificate,  -wauld, 
we  suppose,  have  the  rights  and  privileges 
of  meeting  with  the  order,  being  Instcucted 
In  the  mysteries,  given  the  signs,  grips,  and 
pass  word,  If  any  there  be,  votlQg  at  the 
meetings,  etc;  while  he  who  has  received 
the  certificate,  and  not  yet  taken  the  degree, 
would  only  be  entitled  to  the  rlghts.and  privi- 
leges of  a  Junior  workman;  but,  when  both 
prereQulsites  have  met  in  one  and  the  same 
person,  then  he  would  be  entitled  to  all  Eights 
andprivlleges,lncludinginsurance.  It  is  there- 
fore very  clear  to  us  that  the  rights  of  a 
member  of  a  mutual  benefit  society  are  two- 
fold,—those  which  arise  out  «f  the  contract 
of  membership,  and  those  which  arise  under 
his  oontract  for  Insurance.  The  corporate 
rlglUs  of  a  member  are  subject  to  the  control 
of  the  corporation.  His  rights  as  an  assured 
person  rest  on  his  contract  of  Insurance  with 
the  society.  Bosenberger  v.  Insuxance  Co., 
87  Pa.  St  207.  And  this  doctrine  is  recog- 
nized by  the  defendant  In  error,  and  the  oon- 
etructlon  given  by  us  to  the  const  Itati on  Is 
uphdd  in  Its  agreed  statement  of  fact-ar- 
ticle 7,  which  reads:  "On  the  Slst  day  of 
Aognst,  1S8S,  Bose  received  the  workman 
degree,  and  he  became  on  that  day  a  work- 
man degree  member  of  Charity  Lodge  No. 
155,  so  far  as  possible  to  become  before  re- 
ceiving the  boieflclary  certificate."  We  find, 
by  further  reference  to  the  constitution,  that 
a  valid  certificate  la  necessary  to  chai:ge  the 
member  with  any  liability.  This  distinction 
Is  very  mailed  whenever  the  certificate  is 
referred  to.  Section  5,  art  10,  provides  that 
the  Identical  fund  out  of  which  losses  are 
paid  Is  made  up  of  sums  received  for  each 
valid  certificate,  etc.  Again,  the  same  sec- 
tion provides  that  the  recorder  shall  forward, 
upcm  receipt  of  notice,  "one  dollar  for  each 
valid  cCTtlficate";  and  section  0,  art  .  10,  pro- 
vides that  "the  financier  shall  keep  a  book 
wherein  all  assessments  of  the  beneficiary 
fund  shall  be  entered  against  each  member 
holding  a  valid  certificate."  And  much  stron- 
ger Is  the  language  used  in  reference  to  the 
forfeiture.  It  expressly  declares  that  only 
the  holder  of  a  certificate  shall  be  liable  to 
forfeiture,  viz.:  "Any  member  holding  a  cer- 
tificate ot  the  beneficiary  fundrJiavlng  failed 
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or  ueglected  to  pay  eald  assessment  Into  the 
beneficiary  fund  In  his  subordinate  lodge, 
shall  forfeit  all  his  rights  under  said  certifi- 
cate;" not,  as  contended  for  by  defendant  In 
error,  that  any  member  holding  a  certificate, 
or  having  received  the  workman  degree,  who 
shall  fall  or  neglect  to  pay,  shall  forfeit 

Tbis,  then,  brings  us  to  the  question  the 
answering  of  which  determines  the  parties' 
rights  In  this  action:  When  did  Fred^ck  A. 
Bose  become  a  full  member  of  the  order,  the 
holder  of  a  valid  certificate,  entitled  to  the 
benefits,  and  subject  to  assessment?  The 
only  answer  that  can  be  given  Is,  October  3, 
18S8,  the  day  the  certificate  was  counter- 
siKiied  and  delivered  to  him,  he  having  previ- 
ously to  this  received  the  workman  degree. 
This  being  true,  It  must  necessarily  follow 
that  he  was' not  liable  to  assessment  No.  11, 
of  1888  (upon  the  death  of  H.  B.  Daniels, 
which  occurred  on  September  8,  1888),  and 
made  by  the  subordinate  lodge  October  1, 
1888.  "A  society  has  no  power.  In  the  ab- 
sence of  a  provision  therefor  In  Its  certificate 
or  rules  and  regulations,  to  charge  a  mem- 
ber with  losses  arising  prlo^  to  the  member- 
shlp."  NIbL  Mnt  Ben.  Soc.  p.  511;  Bvarts 
v.  AssodaOon  (Sup.)  16  N.  Y.  Supp.  27. 
Now,  let  us  for  a  moment  examine  the  sev- 
eral provlsIoruB  of  the  constltntlon  which  re- 
fer to  or  throw  any  light  upon  the  subject  of 
assessment.  Section  3,  art  10,  provides: 
"Each  applicant  upon  signing  the  aforesaid 
application  for  certificate,  shall  pay  to  the 
financier  the  sum  of  two  dollars,  one  dollar 
of  which  shall  be  known  as  the  'beneficiary 
fund,'  and  shall  be  placed  as  hereinafter  pro- 
vided; the  remaining  one.  dollar  to  be  for- 
warded by  tbe  recorder  of  the  subm-dlnate 
lodge  to  the  grand  recorder  after  the  appli- 
cant has  received  the  workman's  degree  (the 
same  to  be  placed  In  the  grand  lodge  fund), 
together  with  the  aforesaid  medical  exam- 
iner's report  and  appllcaticm  for  cotlflcate," 
etc.  How  this  one  dollar  of  tiie  beneficiary 
fund  Is  hereinafter  placed  we  are  unable  to 
find  any  direct  reference;  but  If  we  read  In 
connection  therewith  section  5,  art.  10,  we 
find:  "Upon  the  death  of  any  brother  law- 
fully entiUed  to  participate  In  the  beneficiary 
fund,  as  hereinbefore  provided,  It  shall  b& 
the  duty  of  the  subordinate  lodge  of  which 
he  was  a  member,  to  notify  offldally,  by  pre- 
scribed form  of  death  notice,  the  grand 
recorder,  who  shall,  on  the  first  day  of  the 
following  month,  notify  each  subordinate 
lodge  In  his  Jurisdiction,  when  the  bene- 
ficiary fund  on  hand  in  each  subordinate 
lodge  (the  same  being  one  dollar  for  each 
valid  certificate,  and  such  sums  as  may  have 
been  received  for  certificates  renewed)  shall 
Immediately  be  forwarded  to  the  grand 
lodge"  etc.  Now,  mark  the  language.  What 
Is  to  be  forwarded?  There  can  be  but  one 
answer,  "the  fund  consisting  of  one  dollar 
for  each  valid  certificate."  Not  one  dollar 
paid  upon  application  for  certificate,  bat  for 
each  valid  certificate;  that  Is,  a  certificate 


properly  counteralgned  and  delivered  to  the 
applicant  And,  until  the  certificate  is  ralld, 
the  dollar  paid  upon  applicattoa  had  no  right 
to  be  placed  In  the  beneficiary  fond,  nor  has 
the  subordinate  lodge  any  right  to  forward  It 
with  the  fund;  but  It  should  hold  It  to  the 
credit  of  the  applicant  to  be  -distributed 
when  the  certificate  became  valid,  and  sub- 
ject to  assessment— "as  an  advance  asaeas- 
ment."  And  this  can  be  readily  inferred 
from  other  portions  of  said  section  3,  art  10. 
supra,  which  provides  for  the  heading  of  the 
other  dollar  paid  at  tbe  same  time  until  tbe 
applicant  has  takrai  the  workman  degree; 
and  this  is  the  only  reasonable  construction 
that  can  be  placed  upon  the  section,  for  the 
applicant  may  never  take  the  degree,  or,  hav- 
ing taken  it,  never  receive  a  valid  certificate 
The  subordinate  lodge  is  usually  the  agent  of 
the  supreme  lodge  for  the  purpose  of  collect- 
ing assessments  and  transmitting  the  aama 
and  a  member  who  has  paid  the  same  to  the 
subordinate  lodge  will  be  protected,  although 
the  money  was  never  sent  to  the  supreme 
lodge.  2  Am.  &  Bag.  Bnc.  Law,  179;  Brd- 
mann  t.  Instunnce  C6.,  44  Wis.  370;  Schnnck 
T.  Qegenseitiger  Wlttwen  A  Waisen  Fond,  Id. 
369.  The  case  last  cited  was  thoroughly  con- 
sidered, having  been  twice  before  the  court 
and  we  think  the  principles  therein  declared 
apply  with  full  force  to  the  case  at  bar. 

It  Is  admitted  In  this  case  that  Rose  was 
not  In  arrears  of  dues,  and  also  that  he  has 
paid  into  the  subordinate  lodge  the  sum  of 
¥5:  On  making  his  application,  $1;  on  as- 
sessment No.  11,  71;  on  assessment  No.  12, 
fl;  on  assessment  No.  1,  (1;  on  assessment 
No.  2,  $1,— f5.  But  the  grand  lodge  claims 
that  he  has  not  paid  assessment  No.  S,  ot  fl, 
and  hence  this  certificate  Is  forfeited.  Now, 
if  we  charge  him  with  what  he  Is  legally 
liable  tor,  viz.:  On  making  application,  $1; 
on  assessment  No.  12,  $1;  on  assessmoit  No. 
1,  $1;  on  assessment  No.  2,  fl;  on  assess- 
ment No.  8,  $1,— |5,'-we  find  he  baa  deposited 
or  paid  in  sufficient  to  pay  all  that  la  required 
of  bim,  and  the  grand  lodge  has  received 
every  cent  it  Is  entitled  to,  and  snrdy  It  can- 
not complain.  "When  the  money  deposited 
by  a  member  to  meet  future  assessments  was 
sufficient  to  meet  all  lawful  assessments 
made  before  his  death,  he  will  not  be  In  de- 
fault by  reason  of  the  fact  that  the  society 
used  the  money  by  applying  It  on  assessments 
made  prior  to  his  becoming  a  member."  Nlbl. 
Mut.  Ben.  Soc.  p.  511;  Evarts  v.  Assodation 
(Sup.)  16  N.  T.  Supp.  27.  "Where  a  aodety 
had,  under  an  Illegal  by-law,  retained  sick 
benefits  due  a  member  to  an  amount  largely 
In  excess  of  an  assessment  on  tbe  contract 
of  insurance,  It  was  held  that  such  an  assess- 
ment should  have  been  paid  out  of  tbe  money 
BO  retained,  and  that  a  forfeiture  for  nonpay- 
ment should  not  be  declared."  NibL  Hut. 
Ben.  Soc.  p.  510.  Now,  let  us  look  at  sec- 
tion 8,  art.  10.  It  reads:  "And  upon  the  deatii 
of  any  brother  lawfully  entltied  to  ijarticfpate 
in  the  beneficiary  fund,  uih^^^^^re  pro- 
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TldeA,  It  shall  be  tlie  dnt7  of  the  subordinate 
lodge  of  wUlcfa  he  was  a  member  to  notify 
officially,  by  prescribed  form  of  death  notice, 
the  grand  recorder,  wbo  shallt  on  the  flret 
day  of  the  following  montii,  notify  each  sub- 
ordinate lodge  in  his  Jurisdiction,  when  tbe 
beneficiary  fund  on  hand  In  each  aabwdlnate 
lodge  (the  same  being  one  dollar  for  ea<^ 
valid  certiflcate,  and  such  sums  as  may  have 
been  received  for  certificates  renewed)  shall 
Immediately  be  forwarded  to  the  grajod  re- 
corder, and  a  record  thereof  entered  upon  the 
minutes.  Tbe  issuance  of  the  noUce  of  as- 
sessment by  tbe  grand  recordw,  as  herein- 
before provided  for,  shall  constitute  the  mak- 
ing of  an  assessmoit  of  one  dollar,  which 
must  be  paid  to  tbe  lodge  by  each  member 
holding  a  certificate  or  having  received  the 
workman's  degree  (provided  such  member 
baa  received  his  certificate  or  workman's  de- 
gree prior  to  the  date  of  tbe  death  on  which 
tbe  assessment  is  made).  Written  or  printed 
DOtlces  of  assessment  shall  be  sent  through 
the  mail,  or  delivered  In  person  by  the  flnau* 
cler,  not  later  than  the  Stfa  day  of  the  month 
in  which  the  notice  was  Issued  by  the  grand 
recorder;  and,  not  later  than  the  28th  day  of 
said  month  in  which  said  notice  of  assess- 
ment was  given,  any  member  holding  a  cer- 
tificate of  the  beneficiary  fund,  having  failed 
or  neglected  to  pay  said  aasessm^ts  Into  the 
beneficiary  fund  in  his  subordinate  lodge, 
shall  forfeit  all  his  rights  under  said  certifi- 
cate. Should  two  or  more  notices  of  assess- 
ment be  received  at  tbe  same  time,  the  sub- 
ordinate lodge  shall  immediately  forward  the 
beneficiary  fund  on  hand,  as  hereinbefore  pro- 
vided, which  amount  stiail  pay  one  notice. 
On  or  before  the  first  day  of  the  following 
mouth,  it  shall  forward  to  the  grand  recorder 
one  dollar  for  each  valid  certiflcate  so  held 
at  that  time  under  its  Jurisdiction,  for  each 
remaining  notice.  Any  subordinate  lodge  fall- 
ing or  declining  to  make  returns  as  above,  so 
as  to  insure  their  receipt  by  the  grand  re- 
corder during  the  first  week  of  each  month, 
shall  again  be  notified  by  the  grand  recorder, 
and  said  second  notice  shall  be  mailed  to  the 
master  workman,  the  foreman,  the  recordo:, 
and.  If  there  be  one,  tbe  district  deputy  of 
such  lodge  In  arrears;  and,  should  such  re- 
turns fail  to  be  made  within  one  week  from 
the  date  of  said  .second  notice,  all  certificates 
under  the  Jurisdiction  of  said  lodge  shall 
stand  suspended  until  said  returns  are  made." 
Reading  this  section  in  connection  with  other 
sections  of  the  constitution,  we  think  it  must 
be  construed  to  mean  that  the  amount  which 
the  subordinate  lodge  is  required  to  forward 
to  the  grand  recorder,  as  the  beneflciary  fund 
on  hand,  is  to  be  determined  by  the  number 
of  valid  certificates  in  force  at  the  time  of 
the  death  on  which  such  notice  is  issued, 
together  with  such  additional  sums  as  may 
have  been  received  for  certificates  renewed 
prior  to  the  date  of  the  notice,  and  that  the 
assesment  made  by  such  death  notice  Is 
made  upon  and  to  be  paid  by  all  mem  here 


holding  certificates  at  tbe  date  <tf  Hm  notice 
(the  first  day  of  the  month  fcMowlng  tbe 
death),  and  who  had  prior  to  that  day  re* 
cdved  the  workman's  degree;  but  no  mem- 
ber Is  liable  to  such  assessmeDt  unless  he  had 
received  bis  certiflcate  prior  to  the  date  of 
the  death,  and  the  wwkman's  degree  between 
that  date  and 1^  flrst  of  the  numth,  <a  unless 
he  had  received  tbe  workman's  degree  piior 
to  the  date  of  the  death,  and  tbe  cwtlflcate 
after  such  date,  but  prior  to  the  first  of  the 
month.  We  adopt  this  as  the  only  reas(m- 
able  and  ctmsistent  oonstroctlon,  even  though 
tt  seems  to  be  at  variance  with  a  strict  literal 
meaning  of  some  of  tbe  language  used  In 
section  8.  This  ctmstructton  will  give  force 
and  effect  to  the  next  clause  of  the  same  sec- 
tion, vis.:  "Any  member  holding  a  certifi- 
cate at  the  bokeflclary  fund  (on  the  flrst  of 
the  month  In  which  they  receive  the  subor- 
dinate lodge  notice),  having  failed  or  neglect- 
ed to  pay  said  assessment  (tbe  one  made 
the  lodge)  into  the  beneficiary  fund  In  his 
subc»dlnate  lodge,  shall  forfeit  all  his  righto 
under  said  cu'tificate."  This  construction  la 
upheld  and  Is  in  accord  with  the  u^t  provl- 
sTtm  of  this  section:  "Should  two  or  more 
notlceB  of  assessments  be  received  at  tbe 
same  time,  the  subordinate  lodge  shall  Imme- 
dlately  forward  the  beneficiary  fund  on  band, 
as  hereinbefore  provided,  which  amount  shall 
pay  one  notice.  On  or  before  the  first  day 
of  the  following  month,  it  siiail  forward  to 
the  grand  recorder  one  dollar  for  each  valid 
certiflcate  so  held  at  that  time,  under  Its  Ju- 
risdiction, for  each  remaining  notice."  What 
time?  Tbe  first  day  of  the  mouth  following 
the  one  in  which  the  ass^ment  was  made. 

This  case  is  peculiar  In  Ite  circumstances, 
and  the  determination  thereof  depends  upon 
the  construction  to  be  placed  upon  the  con- 
stitution, and  tbe  application  of  general  prin- 
ciples to  it,  as  a  whole,  rather  than  to  any 
single  provision  thereof.  As  we  have  said, 
the  constitotlon  Is  so  inartistlcaliy  drawn  that 
It  is  difficult  to  give  it  a  perfectly  consistent 
interpretotlon.  But  upon  the  fnndamoitai 
and  controlling  questions:  (1)  When  said 
Rose  became  a  member  of  the  oi^nlzation, 
and  subject  to  assessment;  (2)  whether  Fred- 
erick A.  Rose  was  to  default  at  the  time  of 
his  death,— we  are  perfectly  satined  with 
the  conclusion  we  have  reached.  Moreover, 
we  have  kept  it  in  mind  that  it  is  a  settled 
principle  of  law  that  forfeitures  are  not  fa- 
vored; that  they  will  not  be  entorced  for  the 
alleged  violation  of  tbe  provision  of  the  con- 
tract when  the  provisions  which  it  is  claimed 
have  been  violated  are  susc^tlble  of  two 
constructions,  unless  the  act,  or  failure  to  act, 
violates  the  provisions  of  the  contract  when 
given  either  of  the  constructlona  And  this 
rule  has  been  adopted  to  Kansas.  "As  In  all 
other  cases,  forfeitures  of  the  insurance  pro- 
vided by  mutual  benefit  associations  Is  not 
favored  by  tbe  courts.  They,  to  construing 
the  conditions  of  membership  whun  a  forfei- 
ture is  claimed,  will  preserve,  if  possible,  the 
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«f nfCable-  rights  of'  the  holder  of  the  certifi- 
cate of  'member^tp."  Modem  Woodmen  ot 
Atafxlca-  T.  Jameson,  48  Kan.  718,  30  Pac. 
406:  And  the  weight  of  aothorltr  la  to  the 
same  efftet  Miner  t.  ABsodatlon,  63  Mich. 
338,  29  N.  W.  88S;  Wlggln  T.  Knights  of 
Pythlaa;  31  Fed.  122;  Ballon  v.  Glle,  50  Wto. 
6Z4,  T'N.  W.  56t;  Manson  r.  Grand  Lodg^ 
30  Minn.  606,  16  N.  W.  395;  Bnrkhard  t. 
insurance  Co..  102  Pa.  St.  262;  Society  t. 
WbBtherlj,  75  Ala.  248;  Insurance  Oo.  t. 
Eiuelett,  100  Ind.  212,  4  N.  E.  582.  And  we 
doubt  if  any  rule  of  law  is  more  fully  estab- 
liKhed  than  this.  And  while  courts  should 
and  wffl  extend  all  reasonable  protection  to 
the  Insurers  by  allowing  them  to  hedge  them- 
seJres  about  by  conditions  and  limitations 
Intemfed  ta  goard  against  fraud,  careles»- 
neaa,  neglfgence,  want  of  Interest,  etc.,  they 
w8i;  nevertheleBB,  enforce  this  salutary  mle 
of  construction,  and  take  Into  consideration 
the  f&ct  that  as  the  language  of  the  condl- 
tlbns  Is  tfaeira,  and  It  Is  therefore  In  thdr 
power  to  proTlde  for  every  possible  case,  and 
to  make  themselves  understood  with  certaln- 
tjr,  they  an  to  be  construed  most  strongly 
agatnst  'them.  And  If  a  question  be  equlTO- 
cal,  80  that  it  is  susceptible  of  being  an- 
swered In  more  than  one  way,  and  differently 
from  dHfferent  standpoints.  It  will  not  be  open 
to  the  company,  who  prepared  the  aoestion, 
to  object  that  It  la  not  answered  In  the  true 
sense.    May,  Ins.  1 175. 

The  ^dgment  In  this  case  will  be  reversed, 
and  cause  remanded,  with  instructions  to  ren- 
der judgment  herein  In  favor  of  Bumiee  A. 
Bniott,  plabtttff  below.  In  acc<»^ance  with 
the  views  herein  expressed.  All  the  Judges 
cencurilDg.' 


MILLER  et  al.  v.  DIXON. 
<Ooiirt'of  Appeals  of  Kansas,  Northam  Dqiart- 
ment,  O.  D.   Dec  14,  1895.) 

AmOBKBST  —  JUDGHBTtT  TOK  DaFBNDlIfT— DlB- 

OK&aoB  or  Lien — Rkvbrsal  on  Appbal. 
Wftere  a  trial  in  the  diatrict  court  upon 
the  maritB  results  in  a  judgment  In  favor  of  the 
defendant,  any  property  upon  which  the  plaia- 
tlCf  had  previously  acquired  a  lien  by  vh^e  of 
attachraeat '  ptoceedinKs  in  that  action  is  there- 
by discharsed  (Code  Civ.  Proc.  S  221):  and,  in 
the  absence  of  an  order  of  the  court  or  judge 
staying  or  suspendiug  the  fall  force  and  effect 
of 'sncD  judfctnent  pending  proceedings  in  error 
toraa  appellate  conrt,  a  snbsequent  reveraal 
ofi  such  judgment  by  the  snpreme  court  will  not 
operate  to  revive  sneh  lien,  to  the  prejudice  of 
a  purchnser  of  the  attached  property  interme- 
diate the  date'  of  the  rendition  of  tlie  judgment 
in  the  district  court  and  Its  reversal  Iqr  the  sn* 
preme  court. 
(Syllabus,  by  the  Court) 

Brror  from  district  court,  Geary  county; 
M.  R  Nicholson,  Judge. 

Actloa  bjf  Thomas  Dlxoi  against  George  L. 
MUIw  and  W.  H.  Mackey,  Jr.  Judgment  for 
plalntift.   Defendaats  bring  error.  Affirmed. 

J.  R  McClure,  for  plafntiffa  in  error.  TtaoSi 
Dever,  for  defendant  la  error. 


CLABK,  J.  On  the  dth  day  of  rebruary. 
183T,  one  of  the  plalntHb  in  error,  Geocge  L. 
Miller,  commenced  an  action  In  the  district 
court  of  Geary  connty  to  recover  tmm  Ida 
Blue  the  sum  ot  $1,20(^  claimed  by  tdm  as 
damages  whteh  be  alleged  ho  bad  en  stained 
through  her  wrongful  acts.  An  <ader  of  at- 
tachment was  Issued  In  said  actlCHi  at  the 
Instance  of  MlUer,  and  on  F^aaaiy  IS,  1887, 
levied  <m  lot  9  In  bkx^  39  hi  the  dty  ot 
Junction  City.  On  the  SOtta  day  of  Macrit» 
thereafter,  a  trial  was  had  la  said  action  be- 
fore ft  Jury;  which  resulted  In  a  verdict  in 
Ukvtx  ot  the  defendant,  Btne,  and  Jodgment 
was  thereafter  rendered  against  the  pAalnttff 
for  costs.  This  Judgment  was  at  the  Apdl 
session  of  the  January  term,  189(^  of  the 
snpreme  cant,  reversed,  aad  a  new  tdal  iras 
awarded  (28  Pac  588),  which  resulted  la  a 
Judgment  at  the  October  term,  1890',  in.  fk- 
vor  of  the  plaintiff,  for  11,200,  and  an  order 
was  issued  for  the  sale  of  said  attached  pro|^ 
Miy  to  satls^  said  Judgment  Tlmcafier 
the  plaintiff  In  wror  W.  H.  Mackey,  Jr^  as 
sheriff  of  saM  Geary  connty,  In  panroanoe  of 
the  said  Judgment  and  os^er  of  sale,  duly  adr 
verttsed  said  lot  9  for  sale  to  aatl^  said 
Jodgment  On  the  23d  day  of  April,  1887. 
the  defendant  in  error,  Thomas  Dlzcn,  be- 
came the  owner  of  said  kit  9  hy  a  conveyance 
from  one  CuUlnan,  to  whom  Ida  Blue  had 
prior  thereto  conveyed  the  same;  and  on  the 
13th  day  of  December,  1890,  Thomas  Dixon 
brought  this  action  In  the  district  court  of 
Geary  county,  against  tBe  plataitUfa  in  error. 
to  enjoin  the  sale  ot  said  lot  9;  aUeglng  In 
bis  i)etltlon  that  at  the  time  of  the  commence- 
ment of  the  action  he  was,  and  for  a  long 
time  prior  thereto  had  been,  the  owner  and 
la  possession  of  said  premises,  aad  that  MU- 
ler,  by  vbrtne  of  a  supposed  claim  in  and  to 
tile  same,  together  with  the  defendant  Mack- 
ey,  as  sheriff,  had  cansed  the  premises  to  be 
adverilsed  for  sale,  aad«  unlaas  tb^  mn 
restrained  from  so  doing,  tb^  farther  pro- 
ceeding therein  wotdd  cast  a  permaaent  dood 
upon  his  title  to  the  property.  And  be  asked 
that  the  defendant  MlUer  be  reqatred  to  show 
what  <^im,  if  any,  be  bad  upoa  tbe  ^em- 
l8eB,~aUeg1ng  that  the  same  was  adverse  and 
Inferior  In  all  respects  to  his  title,~and  tiiat 
the  defendanta  In  tiiat  aetloD  be  restrained 
and  enjoined  ftwn  selling  Oie  piemiacs- antfl 
the  final  action  of  the  conrt.  A-tcmporaiy  in- 
junction was  allowed  vpon.  thft  flllng  of  the 
petitlcm,  but  which  was  afterwards  dissolved 
upon  the  motion  of  the  defendants.  Upon 
the  trial  ot  the  action.  Judgment  waa  rmdo-- 
ed  In  fAvar  ot  the  plaintiff  btfow,  enJoiDlnc 
the  defendants  from  selling  or  atten^tinc  to 
sell  said  pn^ierty;  and  to  reverse  tUa  Jadg* 
meat  the  defendants,  as  plaintifTs  in  oror, 
have  brongfat  the  case  to  tUa  court  by  pett* 
tlon  In  error.  Several  qaestlonS'  haw  beat 
raised  tbe  defendant  In  error  as  to  tteng- 
nlarity  or  legality  of  the  attaehmsBt  psooeed* 
Ings,  bat,  as  stated  by  counsti  for  plmfaWPi 
In  errw  In  his  bri«C,  tbe  real  qusattim-  soIk 
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mltted  to  tbk  court  !■  as  to  wbetlier  or  not 
the  pnpertj^  attadied  on  Febroarj  IS,  ISST, 
cmild  be  nlA  to  astlstr  tbe  Jndipnent  that 
ma  Tendered  In  teror  at  George  L.  MtUw, 
asalnst  Ida  Btam,  at  the  October  term,  18M>, 
Iv  the  ^BaMet  otnrt  of  Chnr  county;  and. 
In  view  of  the  comdnslouB  we  have  reached, 
m  deem  It  mmeccnMiy  to  paai  opon  tbe  otb- 
«r  qnefltfoo*  preeonted  by  the  defendant  la 
■error  In  bi»  brief. 

Attaeliment  praeeedlnga  an  purely  etatn- 
toey  In  their  nature,  and  are  only  aQclUary 
t>  tha  mala  action.  The  object  of  as  at- 
tachment la  t»  floenre  a  fimd  to  btt  applied  In 
mMBUxHiUk  ot  the  jadpneat,  BbMU  one  be 
rendered^  In  ikvor  of  th*  phdntur.  The  1^ 
letetnre  bea  the  power  to  deotare  what  pro* 
aeedlnga  are  Decenary  to  be  taken  In  order 
to  acquire  a  Ilea  on  the  property  oC  a  debtor 
before  Jodgmcnt  In  tbe  actk»t  and  aU»  has 
th*  power  to  aay  upon  what  contlngenctee 
■neb  hen  shall  terminate.  BectfaHis  228,  229. 
Code  OtT.  Free.,  proTide  tbe  manner  in  which 
an  attachment  may  be  dischaised  before  judg- 
ment, aa  to  tbe  whole  or  part  ot  the  property 
attached;  and,  by  section  567  of  the  Code, 
provision  is  made  fbr  reviewing  an  order  die* 
charging  or  modifying  an  attachment,  and 
for  preserving  the  lim  thereof  unto  the  de- 
clskMi  of  tbe  case  upon  proceedings  in  error, 
Coring  wbkh  time  the  interests  of  the  de- 
f^kdaat  are  i>rotected  by  the  undertaking 
given  npon  tbe  BUowanee  of  the  attachment, 
which  is  to  remain  In  force  until  ttie  order  of 
dischai^  takes  effect  The  attachment  pro- 
ceeding being  ancillary  to  tbe  main  action, 
any  order  made  with  reference  to  the  at- 
tached property  does  not  affect  the  progress 
of  the  case  upcm  ttre  merits.  Section  221  of 
the  Code  provides  that,  "If  jndgment  be  ren- 
dered In  the  action  for  the  defendant,  the  at- 
taelmiettt  shall  be  dtacliarged  and  the  proper 
ty  attached  or  Its  proceeds  shall  be  returned 
to  him."  This  section  Is  Identical  with  par- 
agraph 4802,  Gen.  St.  1889,  relating  to  civil 
procedure  before  justices  of  tbe  peace,  which 
was  construed  by  our  supreme  court  in  Beck- 
er V.  Steele,  41  Kan.  178,  21  Pac.  109,  where 
it  was  hdd  tliat  In  an  action  before  a  justice 
of  the  peace,  in  which  an  attachment  had  is- 
sued, and  In  which  action  judgment  was  ren- 
dered upon  the  merits  In  favor  of  tbe  defend- 
ant, and  the  attached  property  was  ordered 
to  be  returned  to  the  defendant,  an  appeal 
to  tbe  district  court  by  the  plaintiff,  in  which 
an  ordinary  appeal  bond  was  filed,  did  not 
transfer  or  carry  tbe  attachment  [»roceedlnga 
to  the  district  court,  so  as  to  authorize  tbe 
constable,  after  the  rendition  of  the  Judg- 
ment by  tbe  justice  of  the  pe&ce,  to  continue 
to  hold  tbe  posseeelon  of  tbe  attached  prop- 
erty, and  that  a  mortgagee  of  such  proper- 
ty, claiming  tbe  same  under  a  (diattel  mort- 
gage executed  after  the  attocbment  was  lev- 
ied, and  before  judgment  was  rendered  in  the 
action  In  favor  of  the  plaintiff,  was,  upon  de- 
mand, entitled  to  the  posseHslon  of  tbe  prt>per- 
tf.    Section  321  of  the  Code,  in  effect,  pro- 


vides that  tbe  rendition  oi  a  iodgment  In  the 
actlfm  i9on  its  merits  In  favor  of  tbe  defend- 
ant operates  aa  a  discharge  of  tbe  attachment: 
and  we  know  at  no  statute  whkdi  iwo^des 
that  tbe  fall  fiwoe  asid  effect  of  mcb  Judg- 
msnt  ataaU,  In  the  absence  <rf  aa  txdet  from 
the  court  or  judge  to  that  effect,  be  stayed  or 
snapeaded  pending  proceedings  In  error  to  re- 
verse BDch  Judgment;  and  as  no  «der  was 
made  In  tbe  case  of  UlUcr  t.  Blue  (Kan. 
BqpL)  28  Pac.  686)  preservhig  tbe  Hen  of  tbe 
attach ment  pending  peoceedlngs  in  error  to 
rarase  the  Jndgmeat  randeied  ther^.  we 
are  of  the  opinion  tbat  the  owner  of  tbe  [»t>p< 
erty  la  controversy  could,  after  the  rendi- 
tion oi  sodi  Judgment,  convey  Just  as  sood 
a*  title  thereto  aa  Ae  could  have  conveyed 
imA  no  attachment  been  levied  tbereoa.  Am 
ae  defendant  In  enrw  acqnlred  title  to  ths 
property  In  controvefsy  after  the  attachment 
was  discharged,  and  befrare  the  Judgment  In 
favor  of  Blue  was  reversed  by  the  supreme 
eemt,  the  title  thus  aequired  by  him  waa  not 
affected  in  any  manner  by  such  reversal,  nor 
waa  the  lien  of  the  attainment  which  was 
dtaoharged  by  the  Judgmoit  In  Iter  fftvor  <m 
the  aOfth  of  Marcl^  1S67,  revived  by  tbe  re- 
Tnsal  of  8«n  Jadgment  tbe  stvreme 
court,  80  as  to  subject  the  ^raperty  levied  iqh 
ott  to  the  payment  of  tbe  Jnd0neait  tbereafMr 
rendered  In  favor  oi  mOet  and  against  BUw. 
As  the  only  Interest  which  the  plaintiffs  In 
error  clalOMd  in  tUs  action  is  based  whiHly 
upoB  the  attachment  levy  ot  February  15, 
IBST,  and  aa  Ida  Blue  had,  long  priw  to  tbe 
rendftlMi  ot  the  judgment  In  fiavor  <^  MlDer, 
parted  with  all  her  right,  title,  or  Interest  In 
and  to  tbe  prt^ier^  In  controversy,  it  tot- 
lows  tbat  the  Jadgment  ot  the  district  court 
most  be  ■flirm^. 


OPPMAN  V.  STEINBEENNBJB. 
(Supreme  Court  of  Montana.    Dec.  21,  iS06.) 

AOnOa  BT  SURETT  — Plbadino— Ahswbi^ 

ScirpiciENCT, 

1.  Where  the  complaint  in  an  action  to  re- 
cover the  amoant  psld  in  satiBfaetlon  of  a  judg- 
ment on  a  note  for  which  plalntiif  was  liable  as 
surety  alleges  that  tbe  juosment  was  rendered 
by  a  court  of  competent  juriBdictioa  of  a  foreigQ 
state,  and  the  allegation  is  not  denied,  a  par- 
agraph of  answer  desThis  ezecutioa  of  the 
note  on  which  the  Judgmeat  was  ttaeed  Is  insuf- 
ficient. 

2.  In  an  action  to  recover  the  amount  paid, 
as'  surety,  in  satlsfactton  of  a  foreign  jadgment, 
a  paragraph  of  the  answer  pleading  limitations 
as  a  defense  is  properly  stricken  out,  as  sham, 
where  plaintiff  paid  the  judgement  only  a  sliort 
time  before  the  commencement  of  the  action, 
until  which  time  his  right  ot  action  did  net  ac- 
crue. 

3.  Where  the  complaint  In  an  action  to  re- 
cover the  amonnt  paid,  as  surety,  in  satisfac- 
tion of  a  foreign  judgment,  alleges  the  judg- 
ment, and  also  a  judgment  of  reviyor,  a  demur- 
rer is  properly  snatained  to  a  paragraph  of  tbe 
answer  nllf^n^  absence  from  the  foreign  state 
where  the  judgment  waa  rendered,  and  that  de- 
fendant's appearance  was  fraudulently  entnred 
therein,  where  It  is  doubtful  whether  the  an* 
swer  refers  to  the  original  judgment  or  the 
judgment  of  leriror. 
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Appeal  from  district  court,  Lewis  and  Clarke 
county;  WUUam  H.  Hunt  and  H.  R.  Buck. 
Judges. 

Action  by  A.  William  Oppman  against  John 
li.  Stelnbrenner  to  recorer  money  paid  aa  sure- 
ty for  defendant.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Plaintiff,  as  alleged  surety  for  defendant, 
brought  tbls  action  for  money  paid  out  for  his 
principal.  In  the  complaint,  plaintiff  set  forth 
that  in  September,  3.874,  defendant  made  and 
executed  to  plaintlfif  his  note  for  $200,  at  60 
days,  with  Interest  at  8  per  cent;  that  before 
maturity  plaintiff  Indorsed  and  transferred 
the  note  to  third  parties;  that  defendant  fail- 
ed to  pay  the  note  at  maturity;  that  the  hold- 
ers brought  suit  on  the  note  in  the  superior 
court  In  the  state  of  Ohio,  a  court  of  general 
jurisdiction,  against  plaintiff  and  defendant,  In 
which  action  summons  was  duly  and  paw>n- 
ally  served  upon  both  this  plaintiff  and  de- 
fendant; that  a  judgment  was  duly  entered 
In  favor  of  the  holders  of  the  note  against 
this  plaintiff  and  defendant;  that  upon  the 
7th  of  March,  1894,  judgment  being  dormant, 
the  judgment  creditors  duly  revived  the  same, 
under  the  laws  of  the  state  of  Ohio,  by  filing 
a  motion  in  the  common  pleas  court  of  that 
state,  which  motion  was  duly  and  personally 
served  on  both  plaintiff  and  defendant  herein; 
that,  pursuant  to  those  proceedings,  a  judg- 
ment was  duly  given  and  made  by  the  Ohio 
court  reviving  the  original  judgment  for  the 
full  amount;  that  on  April  21, 1894,  this  plain- 
tiff, as  Indorsee  and  surety  for  the  defendant, 
Stelnbrenner,  was  compelled  to  and  did  pay 
the  fall  amount  of  said  judgment  To  this 
complaint,  filed  In  the  district  court  of  this 
state,  defendant  filed  an  answer.  The  an- 
swer was  in  three  paragraphs.  Paragraph  1 
purported  to  deny  the  original  execution  of  the 
note.  Paragraph  2  pleaded  the  statute  of  lim- 
itations of  this  state.  Paragraph  S  of  the 
answer  set  up  that,  when  the  supposed  judg- 
ment against  this  defendant  was  alleged  to 
have  been  r^dered,  he  was  absent,  in  the 
state  of  Callforola,  and  that  the  appearance 
entered  for  him  In  Ohio  was  fraudulent.  Up- 
on motion  of  the  plaintiff  the  court  struck  out 
the  second  defense,  as  sham.  It  sustained  a 
demurrer  to  the  first  paragraph  of  the  answer, 
on  the  ground  that  It  did  not  state  facts  con- 
stituting a  defense;  and  It  sustained  a  demur- 
to  the  third  paragraph,  upon  the  ground 
that  it  was  uncertain  and  ambiguous,  for  the 
reason  that  it  did  not  appear  to  which  judg- 
ment the  said  paragraph  referred,  whether 
the  original,  In  1874,  or  the  judgment  reviv- 
ing the  old  judgment,  In  1894. 

a  W.  FlelBcher  and  F.  N.  &  S.  H.  Mclntlre, 
for  appellant  T.  B.  Ontteher,  toe  tespond- 
ent 

DB  WITT,  J.  (after  stating  the  facts).  The 
demurrer  to  the  first  paragraph  of  the  answer 
was  prop«-ly  sustained.  It  was  pleaded  by 
the  complaint,  and  not  denied,  that  judgment 
was  rendered  upon  the  note  by  a  court  of 


general  jurisdiction  in  the  state  of  OUo.  fniat 
judgment  adjudicated  upon  the  said  note  and 
the  Indebtedness  thereunder.  It  was  a  Judg- 
ment by  a  court  of  general  and  ampetent  Jo- 
risdlctlon  of  a  sister  state,  and  such  Jndsment 
cannot  now  be  attacked  by  doiyii^  simply 
the  giving  of  the  note  tq>on  which  the  Judg- 
ment was  rendered.  Black,  Jndgm.  S  857,  and 
cases  cited.  The  second  paragraph  of  tte 
answer  was  properly  stricken  out  as  sham. 
The  (uipeUant  defoided  this  paragraph  upon 
the  ground  that  the  statute  of  Umitatioiia  bad 
run  against  the  original  judgment  entered  in 
1874.  But  the  point  of  the  case  Is  this:  Plain- 
tiff, Oppman,  was  a  socety  of  Steixibr«uier, 
and  he  had  no  cause  <Hr  action  against  Steln- 
brenner until  he  had  paid  the  note  In  18M. 
Wood,  Llm.  8  145;  Brandt,  Sur.  8  230.  Thia 
did  not  occur  nntll  1894,  and  It  Is  clear  that 
the  statute  of  llmltatlMis  had  not  run  against 
this  plaintiff  since  that  time.  We  are  also 
of  opinion  that  the  third  paragraph  In  the 
answer  was  ambiguous.  Defendant  soosbt  to 
allege  that,  when  the  judgment  was  tendered 
In  Ohio,  he  was  absent  from  that  state,  and 
his  appearance  was  fraudulently  entered. 
But  it  was  not  clear  whether  he  means  the 
original  judgment.  In  1874.  or  the  judgment  of 
revivor,  In  1894.  Counsel  claim  that  the  re- 
vivor was  an  order  and  not  a  judgment 
Plaintiff  pleads  it  as  a  judgment  in  his  ccan- 
plalnt  It  would  have  been  a  very  simple  mat- 
ter for  defendant  to  amend,  and  dearly  indi- 
cate by  his  answ^  which  judgment  or  order, 
if  It  la  to  be  called  an  order,  be  referred  to 
In  his  third  paragraph  of  the  answer.  The 
district  court,  upon  aistalnlng  the  dannrrer  to 
the  answer,  and  the  motion  to  strike  out,  ren- 
dered judgment  for  the  i^alntiff.  Dtfendant 
appeals  from  the  judgment,  which  brlogs  up 
for  review  the  orders  upon  the  demurrer  and 
motl<Hi.  Having  determined  that  the  district 
court  was  correct  as  to  the  motion  and  demur- 
rer, the  judgment  Is  therefore  affirmed. 

PBMBBBTON.  C.  J.,  ctmcors.  HUNT,  J, 
having  tried  this  case  as  district  Jndgo^  does 
not  participate  in  this  decision. 


HTMAN  T.  NBWBIiL  et  al.i 
(Court  of  Appeals  of  Colorado.    Oct  14.  1806.) 

ATTAOHHBNT — CONTBACT — iHbKBTBDlTBSS. 

Under  Oen.  St  1883,  8  2000,  declaring 
that  if  a  creditor  make  aflSdarit  that  defendant 
is  indebted  to  him  "on  a  contract  express  or 
implied,  stating  the  amouat  of  ancb  indebted- 
nesB,  as  near  as  may  be,"  and  allege  that  de- 
fendant is  a  nonresident  attachment  shall  is- 
sae,  one  having  canse  of  action  for  breach  of 
contract  to  sell  and  deliver*  merchandise  Is  en- 
titled to  an  attachment 

Appeal  from  Arapaboa  conn^  court 
Actlm  by  H.  Hyman  a«almt  Qvage  R. 
Newell  and  others.  Judgment  for  defendaota. 

Plaintiff  appeals.  Reversed. 

1  Rehearing  denied  December  0,  tB06. 
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J.  A.  a  Beynoldi,  for  •ppflDut  Pintii, 
OattOMrt  *  BUlii,  forappdlMK 

THOlf  SON,  J.  This  ndt  vu  began  br  at- 
tachment befim  ft  Justice  of  Uie  peaces  Ttu 
appeUant  wib  plaJutlff,  and  tbe  appelleeft  de- 
fendants. Tba  affidavit  In  attachment  atated 
tliat  the  defendants  were  jostlr  Indebted  to 
tbe  idalntlfl  In  a  nm  not  exceeding  fSOO,  to 
wit,  tbe  sum  (tf  .|KM),  upon  a  ccutract;  and  tbat 
Uw  defendants  were  not  residents  of  this  state. 
Bond  was  given,  tbe  writ  Issued,  and  a  debtor 
of  the  defoidanta  garcdsbed.  Notices  of  tbe 
levy  of  tbe  attachment,  and  of  the  day  and 
hour  of  trial,  were  duly  posted,  as  naulred  by 
law.  Tbe  defendant  not  awearlng,  Judgment 
was  fl^vea  for  tbe  plaintiff  against  the  gar- 
nlshee,  who  paid  the  nKmey  Into  court.  After 
the  time  for  anieal  bad  daj^sed,  the  defendai^ 
until  then  having  no  knowledge  of  the  Judg- 
ment, iq^n  a  peUtioa  filed  by  them,  tiw  cause 
was  rcDtoved  by  writ  itf  certloEati  to  tbe  county 
court  of  Arapahoe  county,  where  Judgjnent 
went  against  tbe  plaintiff,  who  brings  the 
cause  here  by  appeaL 

The  merits  of  the  controversy  were  not  de- 
termined in  tbe  county  court.  Tbe  cause  of 
action  which  the  i^alntiff  sought  to  establish 
waa  a  breach  by  tbe  defoidanta  <a  their  con- 
tract for  tbe  sale  and  delivery  of  goods,  re- 
sulting hi  damage  to  bhn.  There  was  in  evi- 
dence a  bUl  <tf  sale  executed  by  the  defend- 
ants' agent,  of  5,000  Henry  Clay  Bapedal 
cigars,  at  988  per  1,000,  and  the  plaintiff  tes- 
tified that,  although  demanded,  the  dgais  had 
never  been  dellvaed.  He  testlfled  tbat  tii^ 
were  to  be  delivered  to  him  hi  Doiver,  and 
also  testified  as  to  the  time  within  which  they 
should  have  been  delivered.  The  ptaintUC 
was  not  permitted  to  proceed  further  with  his 
case;  and  all  additional  proof  was  excluded, 
on  the  ground  that  the  cause  of  action,  as 
Shown  by  him,  was  not  one  fat  which  an  at- 
tachment was  antiiorlzed  by  the  statute;  that, 
therefore,  the  constructive  notice  to  the  de- 
fendants of  tbe  pendency  ef  tiie  ault,  ^ch 
could  be  given  only  In  case  of  a  valid  attach- 
ment, was  void,  and  the  Justice  was  without 
Jurisdiction  of  the  cas&  Counsd  took  tbe 
posltitm  tint  tlie  object  of  the  statute  is  to  re- 
strict the  use  of  tiie  attachment  writ  to  cases 
of  Indebtedness  in  which  the  amount  may  be 
clearly  ascertained  from  tbe  contract  Itsdtf; 
and  that  in  this  case,  the  contract  bdng  for 
the  ddlvery  of  goods,  and  tbe  only  claim  of 
the  plaintiff  being  for  damages  for  their  non- 
delivery, tbe  amount  of  which  was  not  aa> 
certainaUe  from  tbe  contract,  there  was  no 
such  bidebtedness  as  the  statute  contem^tes, 
and  the  plaintiff  ha&oo  right  to  an  attadiment 
It  woidd  follow,  therefore,  tlut  although  the 
affida^t  alleged  an  Indebtedness  in  the  lan- 
guage of  the  statute,  and  86  autiiorlaed  tbe 
Justice  to  issue  the  writ  to  tbe  first  Instance, 
ye^  when  It  was  made  to  appear  tibat  the 
plaintUTs  claim  was  not  an  Indebtedness  with- 
in tbe  my  wiwg  of  the  law,  a  dissolution  of  the 
attachmeat,  as  having  been  wrongfully  ob- 


taM^  waa  tbe  neoesaaiy  lemtt;  and  aa  It 
waa  oiOy  by  virtue  of  the  attachment  that  tbe 
Justice  had  Jurisdiction,  there  having  been  no 
service  of  summons  upon  or  appearance  by  the 
defendants,  qpon  the  dlssolutitm  of  the  attach- 
ment  tin  case  was  at  an  end. 

We  think  counsd  have  wholly  misappre- 
hended the  meaning  and  pmitose  of  the  stat- 
ute. The  following  la  Its  language:  "If  any 
creator,  or  oedible  person  for  him,  shall 
make  and  file  with  any  Justice  of  the  peace 
his  affidavit,  setting  forth  that  the  defendant 
in  such  affidavit  named  is  Justly  indebted  to 
such  creditor,  In  a  sum  of  money  not  exceed- 
ing three  hundred  dollars,  upon  a  contract 
expressed  implied,  stating  the  amount  of 
such  indebtedness,  as  near  as  may  be,  and 
shall  also  allege  ai^  one  or  more  of  the  fol- 
lowing grounds  of  attachment:  *  •  •  Sec- 
ond. That  the  said  debtor  Is  not  a  realdent  of 
this  state,  *  *  *  the  Justice  of  the  peace 
may  •  •  •  issue  a  writ  of  attachment 
against  the  personal  property  of  the  said 
debtor."  Gen.  St  1883,  |  2000.  It  seems 
clear  from  tbe  language  employed  tbat  the 
legislature  Intended  to  Include  In  the  term 
"indebtedness"  any  UaUllty  arldng  out  of  a 
contract,  whether  money  payable  directly  by. 
ite  terma,  or  damages  for  ita  breach.  The, 
statute  does  not  confine  tbe  ronedy  by  at-, 
tachment  to  cases  arising  upon  express  con- 
tract A  contract  which  upon  Its  face  fixes 
the  amount  recovoable  must.  In  the  nature 
of  things,  be  express,  and  counsel's  definition 
of  an  indebtedness  for  which  attachment  will, 
lie  is  ai»pltcable  only  to  that  kind  of  contract.! 
But  an  attachment  is  allowed  to  cases  of  im- 
plied contract.  Usually  the  ainount  which  a 
party  is  entitled  to  recover  upon  an  Implied 
contract  can  be  ascertained  only  by  proof. 
If  one  employ  another  to  work  for  him  with- 
out any  agreement  as  to  compensation,  a 
contract  to  pay  the  reasonable  value  of  the 
services  Is  implied.  When  tbe  services  are 
rendered,  an  Indebtedness  from  one  to  the 
oth«  is  created,  but  It  requires  evidence  to 
ascertain  the  sum  due.  It  Is  none  tbe  less 
an  Indebtedness  because  proof  to  necessary  to 
fix  Ite  amount  In  tbe  case  of  a  cratract  tor 
the  sals  and  delivery  of  goods,  the  law  im- 
plies a  promise  on  the  part  of  the  vendor,  if 
be  tails  to  comply  with  his  contract,  to  make 
good  to  the  vendee  any  loss  he  may  sustain 
by  reason  of  the  breach.  An  todebtedness  la 
created  by  the  Iweacb,  and  the  measure  of 
the  todebtedness  is  the  amount  of  the  loss. 
Gases  aro  constantly  arising,  each  differing 
to  some  of  Ite  details  from  all  the  others,  la 
which  the  law  implies  contracts,  and  in 
which  the  remedy  of  the  aggrieved  party  Is 
uptm  the  Implied  contract;  and  to  all  such 
cases  the  statute  allows  an  attochment,  pro- 
vided the  other  necessary  conditions  exist 
That  such  was  the  legislative  totent  is  fur- 
ther apparent  from  the  language  requiring  the 
party  to  stote  In  his  affidavit  the  amount  of 
tbe  IndebtedneM  "as  near  aa  may  be.*' 
Where  the  amount  Is  fixed  by  the  contract  It- 
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«elf,  It  can  be  stated  with  exactness.  The 
words  quoted  dearly  contemplate  cases  wbsre 
the  amomit  Is  uncertain,  and  an  approxiOMh 
tlon  la  bU  that  la,  in  the  flrat  Instance,  poeal- 
We.  Of  course,  the  statute  was  never  In- 
tended to  apply  In  cases  where  the  damage* 
are  pnrdy  specnIatlTe  or  visionary;  bnt. 
-wherever  the  contract  itsdf  fumlshes  a 
ataodard  In  accordance  with  which  they  can 
lie  made  definite  by  proof,  the  caae  la  wttbln 
the  statnte,  and  attachment  wll)  lie.  We  ar» 
nnal^e  to  see  that  the  statute  la  anse^tlhift 
of  any  otbw  constractkm,  and  we  are  Cortl- 
fled  In  this  opinion  1^  the  decMone  of  other 
courtly  where  nbatantlaUy  the  same  qnes^ 
tlon  was  Involved  and  the  same  conclnslon 
reached.  In  MIU  Oo.  t.  Fowler.  28  Conn. 
108,  the  salt  was  to  recover  damages  for  the 
negligence  of  the  defendants  In  towing  a  raft 
of  logs  which  they  had  agreed  to  tow  aafdy, 
but  did  not  The  action  was  commenced  by 
■attachmait  It  was  contended  that  the  claim 
waa  not  a  debt  ag^nat  the  defendants,  bot 
the  court  h^d  that  It  waa,  and  observed  that 
It  waa  as  proper  to  say  of  one  wba  waa 
under  obligation  to  dlseharg*  some  daty,  or 
to  pay  damages  for  its  nonperformance,  that 
he  was  a  debtor,  aa  It  would  be  to  say  the 
qame  of  one  vrho  waa  under  (rt>llgatfon  by 
brad  to  pay  a  aom  of  money.  In  Hunt  v. 
Nonto,  4  Uart  (La.)  617,  the  claim  wsa  for 
goods  contracted  to  be  carried  from  New  Or- 
leans to  Natcbes,  but  which  were  lost  and  do- 
atnqred  through  the  negligence  of  the  defend- 
ants. On  proper  ^davlt  made,  an  attach- 
ment  lasued,  which  was  levied  upon  the  de> 
foidants'  gooda.  The  question  was  irtietber 
the  claim  was  a  debt  In  such  sense  as  to  ea- 
tttle  the  plaintiff  to  an  attaetamoit  The 
«onrt  said:  "It  may  be  property  and  safdy 
laid  down  as  a  general  rule  that  all  obllga- 
tfons  arising  from  contracts,  either  express  or 
Implied,  either  for  the  imyment  of  money  or 
the .  delivery  of  goods,  create  a  debt  on  the 
pert  of  the  oUigor,  for  which  an  attachment 
may  issue,  whenever  the  amount  may  be 
ftiiiy  ascertained  by  ttae  oath  of  the  oUlgee." 
In  Roelofson  v.  Hatch,  3  Mich.  277,  the  cause 
of  action  was  damages  for  breach  of  contract 
The  Michigan  attachment  law  authorized  an 
attachment  upon  the  making  by  the  plain- 
tiff, or  some  person  In  his  behalf,  of  an  affi- 
davit, stating,  among  other  things,  that  the 
defendant  was  Indebted  to  the  plaintiff,  and 
specifying  as  near  bb  might  be  the  amount 
of  the  Indebtedness  above  all  legal  set-offs, 
and  that  the  same  was  due  upon  contmct, 
express  or  implied,  or  upon  judgment.  There 
was  an  attachment  in  the  case.  The  deci- 
sion was  that  a  demand  arising  ex  contractu, 
the  amount  of  which  is  susceptible  of  ascer- 
tainment by  some  standard  referable  to  the 
contract  Itself,  snfflelently  certain  to  enable 
the  plaintiff  by  affidavit  .to  aver  It  "as  near 
as  may  be,"  or  a  }nry  to  find  it,  was  a  foun- 
dation of  a  proceeding  by  attachment  and 
the  attachment  was  accordingly  sustained, 
flee,  also,  Wilson  v.  Wilson,  8  QIll,  192;  Flah- 


ar  Oonaeqiia.  S  Warti.  G.  0.  SSE,  9eA.  Oaa. 
Mo.  4316;  Bank  t.  FOoOtt  m  Mlth.  SB8.  a 
N.  W.  664.  m  this  case.  If  the  evidence 
sheirid  establish  tb»  contnct  and  tiie  tmaeh, 
as  claimed,  tiw  amount  racwciaMe  Is  readi- 
ly snscepUMe  of  aaeertalnnml  It  is  simply 
ft»  excess  of  value  of  the  clgan  at  tht  place 
'  and  time  wh«e  and  whoi  thcgr  were  to  be 
dellvwed,  over  their  eontnet  prices  loss  the 
expenses  of  transportation,  there  was  evi- 
dence as  to  tbe  ttane  within  whlcb  tfaey 
rtwnld  have  been  delivefed.  Tbe  plaintUf 
waa  naked  what  waa  tha  mnfeet  price  of 
these  cigars  in  Draver  at  that  Umck  An  ob- 
jection to  the  qvesthm  was  uistnlaad,  tbr  the 
reason  that  the  plalntlfl's  dalm,  ns  shown 
by  him,  was  net  an  Indebtedness.  Tlis  nri- 
Ittg  was  error.  The  dalm,  as  far  It  was 
proved,  came  wtthln  the  slntntivy  mssidng 
of  tbe  term  "Indebtedness,**  and  tbe  proof 
attend  was  neeessary  to  an  aseertsliuMDt  of 
the  amount  The  plaintiff  Aoold  have  baa 
permitted  to  proceed  with  the  case,  and  the 
Judgment  rendered  according  to  tbe  facta. 
The  Judgment  will  be  fovcriioaL  Banned. 


WOLPV  V.  OHAPMAN. 
(Oonrt  of  Appe^  of  Oirforado.   Dee.  9,  UBB.) 

Adhission  of  Bvidencb— Hi.BHLB8s  Erbos. 

The  only  question  on  a  Kamishee  pro- 
ceeding against  an  owner  of  a  DoiMins  by  a 
merchant  who  had  fnmtBhed  tbe  material  to  the 
CMitrnctof  betag  whether  tbe  owner  bad  paid 
to  the  contractor  what  he  owed  htm,  and  it  be- 
ing testified  hj  the  owoer  that  a  receipt  In  evi- 
dence represented  an  aetnal  payment  to  tbe  coa- 
traetor,  and  hj  tbe  cmtractor  that  no  nion^ 
was  paid,  bot  that  the  receipt  waa  oven  as  a 
protection  against  certain  or  his  creditors,  ad- 
mission of  tne  testimonj  of  clerks  of  the  mer- 
chant as  to  statements  of  tbe  owner,  made  at 
tha  time  the  material  was  ordered,  which,  if 
followed  by  oth&c  competent  proof,  would  tend 
to  show  a  Koaranty  by  the  owner  of  payment 
therefor,  if^ error,  is  harmlem;  the  court  bav- 
ins' restricted  Its  coiiBlderation  to  the  qntsttoa 
of  whether  the  owner  had  paid  the  contractor, 
and  there  being  ample  evidence  to  support  the 
finding  that  he  had  not 

Appeid  from  dialrlot  court  Montrose  ooonty. 

Qarnlsbee  proceeding  by  J.  B.  Gha^Hnan,  for 
tbe  use  of  and  benefit  of  B.  F.  Me^er  and  aa- 
othw,  partneiB  as  Ueskw  Bsoa.,  against  R.  J. 
Wolff.  Then  ms  Judgment  against  gw 
nlshee,  and  he  appeaU.  Affirmed. 

Hugo  Sellg  and  A.  P.  Blttenbonse;  flor 
peUant   KatA  A  GatRs,  for  wpptOei^ 

BISSBIili,  J.  Mesker  Bros,  were  deal«s 
in  builders'  supplies  and  materials  in  St  Loo- 
Is,  who  furnished  sondry  iron  work  for  use  on 
and  about  a  building  whlcb  was  put  up  for 
Wolff  by  Chapman,  the  contractor,  dnxlns  the 
year  1891.  By  the  terms  of  the  contract  be- 
tween Wolff  and  Chapman,  the  amount  to  be 
paid  Chapman  for  bis  work  and  the  mate- 
rials which  he  was  to  furnish  was  a  little  up- 
ward (tf  112,000.  The  original  oraitract  cut- 


Digiiized  by  Google 


WOLFF  V.  CHAPMAN. 


1019 


tallied  no  piorWon  ot  nfeience  to  tbe  time 
within  wUch  Om  wofk  iboold  b»  done.  A 
bond  or  eootraet  vu  offered  In  STldence, 
whlcb  would  tead  to  ibonp  an  agrMmait  to 
flnlth  it      ft  ftnd  date^  nabjeet  to  sundry 
penaltlea   It  makes  rery  Uttle  dtffnence 
what  the  fact  may  be  about  it,  because  the 
Imlldlng  was  accepted  by  the  owner,  and  oc- 
cupied br  tenants,  and  tbere  was  no  dilute 
between  tbe  owner  and  the  contractor  with 
r^eience  to  the  date  of  its  completion  <a  tbe 
penal  ties  wltkh  the  bond  seenu  to  have  pro- 
Tided  for.   Aftar  the  work  was  ooounenced, 
there  was  sooae  oorre^oBdenee  between 
OhapsMUi;  and  die  Me*er  brodiin  wttb  refer 
ence  to  tbe  Iiqd  work.  Tbe  teetimooy  does 
Dot  Bbow  Whether  Cbapaan  ecdered  It,  where- 
by he  beomie  tl»  prladpai  debtor,  or  whether 
this  dasB  of  material  and  work  was  to  be  ob- 
tained tv  the  owner,  and  paid  fbr  by  him.  It 
is,  howefw,  at  very  slig;ht  conaequeBce  to  tbe 
Issue.    At  all  ereatB,  W(dff  went  t»  St.  Lonls, 
picked  oat  tb»  phms,  and  sdected  the  mate- 
rial which  was  to  be  used,  and  the  Meeker 
brothen  subeequeBtly  delivered  It  Qiapman 
did  not  pay  for  It   In  188S,  Meeker  Bros, 
tronght  salt  against  Chapman  In  Montrose 
county,  and  obtained  Judgment  for  the  value 
of  the  stuff  furnished,  which  would  indicate 
an  order  by  htan,  and  an  agreement  on  bis 
part  to  pay.   Tbe  Judgment  was  not  paid, 
and,  tai  aid  of  Its  execution,  Qiey  sued  out  gar- 
nishment process,  atud  served  it  on  Wolff,  who 
answwed  that  be  was  In  no  manner  Indebted 
to  the  contmctoT.    An  issue  was  talren  on  this 
answer,  which  was  aftowards  tried  by  a  jury, 
who  found  for  the  creditors,  and  Judgment 
was  entered  against  the  garnishee  for  tbe  val- 
ue of  the  materlaL    Tbe  garnishee  prosecotes 
this  iq>peal  to  reverse  that  Judgment  His 
principal  etrw  rests  on  the  admission  of  two 
depoBltl(»is  taken  in  St  Louis.    To  settle  this 
matter.  It  was  absolutely  necessary  to  r«ad 
the  entire  abetract,  to  determine  the  relevan- 
cy of  the  testimony,  and  whether  error  was 
committed  In  its  admisalon.    Tbe  labor  baa 
been  <me  of  exceeding  difficulty.  The  abstract 
and  argmnrat  were  printed  in  brevier  ^pe, 
which  is  exceedingly  dlfflcnlt  to  read.  Tills 
occurs  BO  frequently,  we  desire  to  suggest  that 
abstracts  and  briefs  should  Dot  be  printed  In 
smaller  type  than  small  pica,  which  should  be 
well  leaded.    This  lightens  the  labors  of  the 
conrt.  and  fhciUtMes  tbe  examtnattoi  at  the 
record. 

rTbe  statement  inttleates  a  single  question, 
to  -wit,  whether  Wohl  had  poM  Chapman  what 
was  due  him.  The  depoaltiona  were  the  evi- 
dence of  two  clerks  of  Meaker  Bros.,  who  tes- 
tified concerning  Wolff's  statementa  to  them 
at  the  time  the  IronwoA  was  ordered,  which. 
If  followed  by  other  competent  proof,  would 
tend  to  show  a  guaranty  on  his  part  to  pay 
tbe  price  of  the  materials.  Chapman  testified 
to  en  indehte^ess  sufficient  to  pay  this  claim. 
Wolff  controverted  it,  and  produced  a  receipt 
for  $8,000,  given  in  the  early  winter  of  1891, 
wblch,  If  foimd  to  be  evidence  of  the  payment 


of  that  sum,  would  fiquldate  whatevw  was 
due  Chapman  on  the  completion  of  the  build- 
ing.  Both  parties  gave  evidence  respecting 

the  drcumstances  under  T^lch  tbe  receipt  was 
given;  one  Inelsthig  it  was  evidence  of  tiie 
payment  trf  all  sums  of  num^  due  Chapman, 
and  the  other  that  tt  was  given  m  a  protec- 
tion against  certain  of  Ohapman'a  credltms, 
and  that  In  tntth  and  in  fact  Wolff  had  never 
fully  paid  him  tm  the  wwk.  Under  tbe  very 
liberal  practice  required  by  the  statute,  we  do 
not  regard  the  admission  of  those  depositions 
as  such  substantial  error  as  to  compel  us  to 
reverse  the  case.  Salaxar  v.  Taylor,  38  Colo. 
588, 38  Fae.  SeO;  Welch  v.  Mayer,  4  Colo.  App^ 
440,  88  Pac.  613. 

The  controversy  was,  undoubtedly,  over 
the  state  of  the  account  betweea  Wolff  and 
Chapman.  The  depositions  were  chiefly  to 
the  point  that  when  the  Iron  was  purchased, 
Wolff  stated  that  Chapman  was  not  a  re- 
sponsible person,  and  he  would  guaranty  tb» 
liayment  of  the  bflL  There  was  no  evidence 
of  a  novation  or  of  a  guaranty,  nor  did  the 
Jndgm«it  creditors  se^  to  recover  on  any 
SDCh  ground.  Their  case  rested  solely  on 
their  ability  to  prove  that  Wolff  was  indebt> 
ed  to  Chapman.  Whetbw  he  had  guarantied 
the  payment  of  the  Mil  would  naturally 
have  been  of  slight  consequence  In  the  set- 
tlement of  this  dispute.  During  tbe  progress 
of  the  trial,  and  in  the  course  of  Wolff's 
examination,  be  was  shown  to  be  a  very 
careful,  prudmt  man,  who  kept  his  accounts 
with  great  correctneaa  and  accuracy,  and 
had  very  snbetantlal  proof  of  all  his  busi- 
ness transactions.  To  rabstantlate  the  re- 
celpt  which  he  offered  as  evidence  of  the 
payment  of  $3,000,  the  sum  specified  In  it. 
he  testified  to  the  payment  to  Chapman,  at 
various  times,  of  this  amount  of  money  in 
I  currency,  of  various  amounts.  He  was  not 
I  able  to  give  the  dates,  nor  the  snma  of  the 
I  t>ayment8,  nor  give  any  very  clear,  connected 
account  of  the  items  which  went  to  malie  up 
the  sum  total,  or  of  the  disbursement  of  that 
amount  of  money  In  cash.  He  kept  an  ac- 
comit  in  two  banks,  and,  up  to  the  time  of 
giving  that  receipt  had  made  his  payments 
by  cheek  on  one  or  the  other  of  the  institu- 
tions. The  Jury  evidently  did  not  accept  this 
explanation  as  true,  and  found  against  him. 
We  can  see  in  those  depositions  some  ma- 
teriality in  support  of  the  issue.  If  It  werv 
true  that  Wolff  had  guarantied  the  pnymait 
of  Chapman's  bill,  as  a  prudent  business 
man  he  certainly  would  not  have  disbursed 
to  Chapman  the  entire  sum  which  might  be 
duo  him  OB  the  completion  of  tbe  building, 
and  leave  himself  liable  to  pay  for  this  Iron- 
work, wlthont  recourse  on  anybody  but  one 
who  was  known  to  him  to  be  Insolvent  la 
this  aspect  the  deposltltms  have  some  bear» 
tag,  and  the  court  very  strictly  and  carefully 
limited  the  consideration  and  effect  which 
the  jury  were  at  liberty  to  give  theoL  Un- 
der thta  express  limltstlon,  coupled  with  the 
fact  that  there  was  abundant  evidence,  it 
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the  jury  believed  Chapman's  etory.  and  dis- 
believed Wolffs,  on  which  they  might  find 
Wolff  Indebted  to  Chapman  In  the  sum  for 
which  they  found  a  verdict  against  him,  we 
do  not  feel  at  liberty  to  disturb  the  judg- 
ment We  prefer  to  accept  the  verdict  of  the 
Jury  as  conclusive  so  long  as  we  are  not 
compelled  to  treat  this  error  as  a  fatal  one. 

The  appellant  complains  of  the  court's  re- 
fusal to  give  sundry  Instructions  which  re- 
lated chiefly  to  the  force  and  effect  of  the 
receipt  which  had  been  referred  to,  and  his 
refusal  to  give  some  Instructions  concerning 
the  guaranty  mentioned  In  the  depositions. 
We  were  under  no  obligation  to  examine  the 
instractlons  which  the  court  gave,  because 
the  part  of  the  charge  complained  of  was  not 
quoted  In  the  assignment  of  errors.  But  we 
looked  at  the  instructions  given  and  those 
refused,  and  we  are  unable  to  put  our  finger 
on  an  error  which  permits  us  to  disturb  the 
judgment  Without  quoting  It  or  stating 
the  substance  of  what  was  refused,  we  may 
say  generally.  In  support  of  the  court's 
charge,  there  was  no  evidence  In  the  case  re- 
specting the  guaranty  which  entitled  the 
garnishee  to  an  instruction  on  the  subject 
The  case  was  not  thus  conceived.  It  was  a 
naked  process  of  garnishment  to  compel 
WolET  to  pay  what  the  judgment  creditor 
contended  was  a  debt  he  owed  CbapmaiL  The 
absence  of  anyevldence  to  show  any  novation 
or  a  guaranty  disentitled  the  appelant  to  any 
Instruction  on  the  subject  What  the  court 
said  about  the  receipt  was  undoubtedly  the 
law.  A  receipt  Is  never  conclusive  or  abso- 
lute evidence,  either  against  the  person  who 
gives  It  or  in  favor  of  the  one  who  holds  it 
It  is,  undoubtedly,  the  subject  of  explana- 
tion, and  what  the  court  said  about  It  tended 
to  the  appellants  boieflt,  rather  than  to  hla 
detriment 

We  do  not  discover  in  the  record  or  among 
the  assignments  any  errors  which  necessi- 
tate the  reversal  of  the  judgment  The  ver- 
dict Is  evidently  supported  by  the  testimony, 
and,  since  we  are  at  liberty  to  accept  the 
finding  of  the  jury  on  the  question,  we  say 
the  judgment  Is  right  and  should  be  affirm- 
ed, which  Is  accordingly  don&  Affirmed. 


LABIMBR  ft  WELD  RBSBBVOIit  OO.  T. 

WATBB  SUPPLY  ft  STORAOB  OO. 
(Oonrt  of  Appeals  of  Colorado.    Dee.  9,  189S.) 

WatBB  CoDBSKS  — E:t701KIIT0  Appeopbiatiok 

— Paktikb. 

Plaintiff,  an  appropriator  of  the  water  of 
a  river,  cannot  enjoin  defendant,  a  snbseqaent 
appropriator  of  the  water  of  a  tributary  below 
tne  point  of  piaintifTs  location,  from  using  the 
water  of  the  tribatary  on  the  gronnd  that  such 
use  reduced  the  quantity  of  water  in  the  river 
BO  that  lower  appropriaton,  whose  appropria- 
tions were  prior  to  piaintiS'a,  did  not  receive 
the  amount  of  water  they  were  entitled  to  un- 
less plaintiff  supplied  the  deficiency  from  his 
share  of  the  water,  where  the  prior  appropria- 
tors  are  not  parties  to  the  action. 


Brror  to  district  court,  Larimer  county. 

Action  by  the  Water  Supply  ft  Storage 
Oompany  against  the  lArlmer  ft  Weld  Besn-- 
volr  Company  for  an  injunction.  Judsmeot 
for  plaintiff,  and  defendant  bringa  error. 
Beversed. 

BtriDlnson  ft  Lore  and  H.  N.  Biayiies,  for 
idalntlff  In  error.  Geo.  W.  BaUe7  and  H.  I 
Garbntt,  for  defendant  In  error. 

THOMSON,  J.  The  Water  Supply  ft  Stor- 
age Company  la  a  corporation  organized  to 
Bup[dy  water  for  Irrigation  to  Its  sto^hold- 
ers,  taking  water  for  that  purpose  from  the 
Cache  la  Poudre  river.  The  Laximer  ft  Weld 
Reservoir  Oompany  Is  a  corporation  organ- 
ized to  furnish  water  for  irrigation  to  its 
stockholders,  and  has  been  doing  so  by  means 
of  a  reservoir  which  it  filled  from  Dry  creek, 
an  affluent  of  the  Cache  la  Pondre.  The 
storage  company  takes  Its  wator  from  the 
Cache  la  Poudre  above  the  point  where  Dry 
creek  joins  It  The  storage  company  bnmgfat 
this  action  to  restrain  and  enjoin  the  res- 
ervoir company  from  continuing  to  divert 
the  waters  of  Dry  creek  during  the  timos 
when  water  was  needed  by  the  plaintiff  for 
the  use  of  Its  stockholders,  alleging  that  the 
plalntifTs  appropriation  preceded  and  was 
superior  to  that  of  the  defendant  and  that 
the  defendant  was  diverting,  and  threatened 
to  continue  to  divert,  the  waters  of  Dry 
creek,  to  the  dimlnutt<Hi  of  the  amount  to 
which  the  plaintiff  was  entitled,  and  to  the 
irreparable  Injury  of  Its  stockholders,  by  rea- 
son of  the  failure  and  ruin  of  their  crops, 
which  would  be  caused  by  an  Insnfflcieni 
supply  of  water.  A  decree  was  rradered  ac- 
cording to  the  prayer  of  the  complaint,  and 
the  defendant  brings  the  case  here. 

The  defendant  pleaded  a  former  Jud^ent 
In  Its  favor  in  a  case  brought  by  it  as  plain- 
tiff against  the  plaintiff  in  this  case  as  de- 
fendant and  it  is  maintained  on  one  aide  and 
denied  on  the  other  that  this  Judgment  is 
conclusive  of  the  question  of  priority  of  ap- 
propriation as  between  the  storage  company 
and  the  reservoir  company.  Opon  an  exam- 
ination of  the  record,  we  find  that  tbe  cas« 
will  be  disposed  of  before  the  question  of  the 
effect  of  that  Judgment  Is  reached,  and  noth- 
ing of  value  wUl  be  gained  by  discussing  it 
■It  may,  therefore,  be  dismissed  from  consid- 
eration. 

The  defendant's  appropriation  is  from  Diy 
credt  and  the  plalntUTs  from  tbe  Cndie  bt 
Poudre,  above  the  point  of  Junction  of  the 
two  streams.  That  the  diversion  of  the  wa- 
ters of  Dry  creek  by  the  defendant  shouU 
result  In  any  direct  injury  to  the  plaintiff  k 
therefore  a  physical  impossibility.  Dry  creek 
has  no  connection  whatever  with  the  source 
of  the  plaintiff's  supply,  and  no  appropria- 
tion from  It  could  affect  In  any  way  the 
amount  of  water  which  might  flow  froto 
the  Cache  la  Poudre  into  the  plaintiff's  ditcL 
Therefore,  If  the  plaintiff  was  In  danger  at 
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losliis  a  pwtton  cf  the  water  to  wtaicb  It 
warn  entlttedt  the  danger  mt»t  have  arisen 
oat  of  wme  facts  beyond  the  mere  tapping  of 
Dry  creek.  No  each  fftcts  appear  In  the  rec- 
ord. The  atatements  of  the  complaint  are 
confined  to  the  priority  of  the  plalntlfTa  ap- 
propriation om  that  of  the  defendant,  the 
threatened  dlTeraion  by  the  defendant,  and 
the  coneequent  Injnry  to  the  plaintiff.  In 
what  manner  the  Injury  could  poeslbly  arise 
la  not  stated.  There  was  a  demurrer  to  the 
complaint,  which.  Instead  of  being  sustain- 
ed as  It  should  have  been,  was  OTermled. 
The  hearing  was  had  partly  upon  an  agreed 
statement  and  partly  npim  evidence;  bat 
neither  In  the  statement  nor  the  evidence 
were  the  fkcts,  absent  from  the  complaint, 
bnt  essential  to  the  plalntUTs  right  to  reUef, 
enpiflfed. 

The  argument  of  plalntUTs  connsd  amoonts 
to  this:  That,  as  the  defttidanfs  taUng  of 
the  water  will  diminish  the  auaaflty  to  which 
the  appropriators  from  the  Oacbe  la  Fondre 
below  the  month  of  Dry  creek,  whose  ap- 
propriations are  senior  to  those  of  the  plain- 
till  and  defendant;  are  entitled,  and  as  those 
amxrt^riatora  conld  compel  the  plaintiff  to 
make  good  their  deficiency  oat  of  its  own  ap- 
propriation,  therefore  it  can  compel  the  de- 
fendant to  desist  from  taking  fmn  Dry  creek 
water  which  would  otherwise  ilow  Into  the 
Cache  la  Pondre,  and  go  to  the  ben^t  of  the 
senior  appropriators.  Counsel  say:  "Sap- 
pose,  for  the  purpose  of  lllastratlon,  that  the 
stream  and  Its  trlbatariea  carry  1,000  cable 
feet  of  water,  which  la  all  appropriated  by 
the  owners  of  various  ditches  along  the  line 
of  the  stream.  The  Junior  appropriator,  with 
an  appropriation  of  100  feet,  is  up  the  river; 
and  bdow  the  head  gate  of  the  Junior  appn^ 
printer  is  a  tributary  carrying  100  feet  So 
long  as  this  100  feet  Is  permitted  to  flow  into 
the  stream.  It  goes  to  supply  the  senior  ap- 
propriator, the  head  of  whose  dlteh  is  below 
the  mouth  of  the  tributary,  and  the  Jonlw  ap- 
propriator is  at  liberty  to  take  100  feet  of 
the  waters  flowing  down  the  main  ^ream; 
bat,  permit  another  to  divert  the  water  from 
the  tributary,  and  the  senior  appropriator 
immediately  has  recourse  to  the  water  in  the 
main  stream,  and  the  loss  &ll8  directly  upon 
the  Jnnlor  appropriator,  it  being  Immaterial 
whettier  his  head  gate  Is  above  or  b^w  the 
mouth  of  the  tributary."  One  trouble  with 
this  argument  Is  ttiat  there  Is  no  foundation 
of  fact  for  it  to  rest  upon.  It  nowhere  ap- 
pears that  there  were  any  senior  appropria- 
tors below  the  mouth  of  Dry  Greek.  The  com- 
plaint says  that  the  plaintiff's  appropriation 
was  No.  100.  There  were  then  99  appropria- 
tions ahead  of  it;  but,  for  aught  that  Is  shown, 
none  of  them  was  located  where  Its  supply 
would  have  been  at  all  Interfered  with  by 
the  threatened  acts  of  the  defendant  Nei- 
ther was  it  alleged  that  the  water  flowing  In 
the  Cache  la  Foudre  was  not  amply  sufficient 
for  all  appropriators,  senior  and  Junior,  after 
deducting  the  amount  which  the  defendant 


proposed  to  withdraw  Dry  creak;  or 
that  by  reason  of  the  threatened  diversion 
any  person  would  suffer  any  loss  of  supply. 
As  long  as  there  Is  water  sufficient  for  the 
demands  of  every  perscm  Interested,  there 
is  and  can  be  no  cause  of  nnnplalnt  But  if 
the  facts,  which  the  ailment  assumes,  had 
been  alleged  and  ^oved,  the  argument  woald 
neverthdeas  have  been  without  foundation  m 
law.  S^rm  if  it  had  clearly  appeared  that 
thore  were  appropriators  upon  the  Cache  la 
Poudre,  below  the  month  of  Dry  creek,  whose 
rights  were  superior  and  paramount  to  those 
of  the  philntlff,  and  that  the  diversion  by  the 
defendant  would  result  In  depriving  them  of 
water  which  they  needed,  and  to  which  they 
were  entitled,  there  would  still  be  no  right 
of  action  in  the  plaintiff.  It  Is  true  that, 
where  the  water  supply  of  the  flrst  appropri- 
ators falls  short,  the  loss  must  ultimately  be 
borne  those  whose  appropriations  were 
made  last  These  will  not  be  permitted  to 
continue  the  ose  of  water  which  those  briow 
are  entitled  to^  and  of  which  that  use  de- 
prives them.  Bnt  the  question  whether  there 
is  or  would  be  a  deprivation  cannot  be  Jodi- 
clally  determined  in  a  proceeding  to  which 
the  persons  who  would  receive  the  water.  If 
tt  were  not  taken  from  the  stream  at  a  point 
above  them,  are  not  parties.  The  plaintiff, 
the  diversion  of  whose  water  by  the  deCenjl- 
ant's  tapping  of  Dry  creek  was  impossible, 
could  not  call  the  defendant  to  account  evra 
If  the  senior  appropriators  b^ow  were  com- 
plaining, because  the  defendant  has  the  right 
to  a  trial  and  detenninatlon  of  the  qu^on 
whether  in  ftict  its  proposed  acte  would  im- 
pair their  rights,  and  sach  trial  and  deter- 
minatlon  cannot  be  had  except  In  a  proceed- 
ing in  which  relief  is  Bought  In  their  behalf. 
Not  only  is  this  complaint  utterly  insuffi- 
cient but  the  undisputed  facts  are  conclu- 
sive that  direct  Injury  to  the  plaintiff  from 
robbing  Dry  creek  of  Its  water  is  Impossible, 
and  no  indirect  injury  Is  alleged  or  ahown. 
The  Judgment  wHl  be  reversed.  Reversed. 


800TT  V.  MILLS. 

(Court  of  Appeals  of  Colorado.    De&  9,  189B.) 

ExBHPnOHB  or  Hibribd  Woman. 

Gen.  St  p.  695,  {  6,  authorizes  a  married 
woman  to  carry  on  buBiness  on  her  own  ac- 
coont  as  if  she  was  sole.  Section  1866  pro- 
vides that  working  horses  used  in  business  by 
one  not  a  head  of  a  family  shall  be  exempt  from 
execation.  Held  that,  where  a  married  woman 
carries  on  business  on  her  own  account,  a  horse 
used  by  her  ttmdn  is  exempt  tiionah  her  hus- 
band is  entitled  to  exemptions  as  the  head 
the  family. 

Appeal  from  Arapahoe  county  court 
Action  by  Charles  W.  Mills  against  Edna 
Scott.  An  attachment  was  issued  and  lev- 
led  on  a  horse  which  defendant  claimed  to  be 
exempt.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Keveraed. 
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B.  Miles,  fttr  ^ppellaiit.  Doud  ft  Fowler, 

'tcr  api^ellee. 

THOMSON,  J.  The  appellant  wai  a  mar^ 
rlcd  woman,  living  with  bar  taoBband,  bot 
doing  business  In  her  own  name.  The  appel- 
lee, a  creditor,  brought  snit  ai^nst  ber  to 
recover  bis  debt,  and  attached  a  hone  used 
and  kept  by  her  for  the  purpcae  of  carrying 
on  her  bustness.  She  claimed  the  animal  as 
exempt  from  seiznre  under  the  writ,  and  a 
trial  of  ber  claim  resulted  In  judgment 
against  ber,  from  which  she  appeals  to  this 
court 

Onr  statute  makes  provMon  Cor  exemih 
tiom  In  favor  ot  two  daaaea  of  penma; 
namely,  those  who  are  heads  of  famiUes,  and 
those  who  axe  not  Qeai.  Bt.  1 1806.  ^nie  ap- 
pellant waa  not  ite  heed  ot  a  fanUly,  and 
therefore  does  not  come  within  the  flnt  class, 
BO  that  the  p^Tlalons  la  Cavw  of  that  daa 
hare  no  application  to  har;  and  ttao  only 
Question  ai^ood  and  Mbmltted  to  us  for  de- 
termination la  iriMthtfr  aba  can  propwly  be 
regarded  «s  bdoogbig  to  ttw  seewd  elats. 
The  proTlsIon  entltUng  peraraa  In  tfcte  class 
to  hold  iwoperty  OKemft  from  attacbaunt 
and  cxecotfon  Is  emtsteed  in  Use  Isat  danse 
of  the  section  mferred  to,  and  la  as  faHows: 
*'And  provided  also  further,  that  the  toola, 
imirtemeDtB,  woAing  aninuls,  books  and 
^odc'ln  trader  dM  eKcaedlng  tbree  boBdred 
•dollars  in  valne,-^  any  uechanle,  ndner  or 
other  p«soo  not  being  the  head  of  a  famOy, 
used  and  kept  for  tile  purpose  of  canylng 
on  his  trade  or  badness,  shall  be  ez«npt 
from  levy  and  sale  on  any  ezeeutton  or  writ 
of  attaduQCnt  while  sndi  person  is  a  bona 
flde  resident  of  this  state.**  Our  aopreme 
eourt  bM»  beld  that  thla  sidi^vlslon,  by  the 
words  "other  person,"  would  Imflude  a  wo- 
num  engaged  In  bnslneas  In  her  own  behalf. 
Martin  v.  Bond,  U  Colo.  466,  24  Pac.  920. 
It  Is  conteaded  that  fliis  provision  is  not 
i^dloalite  to  the  avp^tont,  beeame  sbe  Is  a 
married  womaBr^  mesnber  of  the  family  of 
which  her  bnsband  Is  the  head,— and  that  the 
only  ezemiAlon,  from  which  she  Is  entitled 
to  any  benefit  Is  that  provided  in  favor  of 
her  husband;  and*  if  there  were  no  special 
legislation  In  this  state  changing  the  por- 
tion formerly  ocenpied  by  married  women  in 
relation  to  matters  of  business,  we  should 
find  no  difficulty  In  so  deciding.  Our  statute 
concemlxng  married  women  contains  the  fol- 
lowing sections: 

"See.  2.  Any  married  woman,  wUle  mar- 
ried, may  bargain,  sell  and  convey  her  per^ 
aonal  property,  and  Miter  Into  any  contracta 
in  reference  to  the  same  as  If  she  were  sirie. 

'IBec.  8.  Any  woman  may,  while  married, 
sue  and  be  sued,  In  all  matters  having  rela- 
tion to  her  pnverty,  person  or  reputation,  in 
the  same  manner  as  If  sbe  were  sole." 

•♦Sec  6.  Any  married  woman  may  carry  on 
any  trade  or  business,  and  perfcarm  any  la- 
bor or  Btfvlces,  <m  her  adto  and  separate  ac- 
ooant,  and  tiie  earnings  of  any  married  wo- 


man, fkcMB  ber  ttad^  business,  labor  or  aerr- 
leee,  shall  be  her  sole  and  scvcumte  property, 
and  n»y  be  osed  sad  invested  by  ber  te  her 
own  name;  and  she  may  sue  and  be  sued 
as  If  Bol^  In  regard  to  her  trade,  bosinesB, 
labor,  services  and  earnings;  and  her  proi>- 
erty  acQUlred  by  trade,  buaUiees  and  acrr- 
Ices,  and  the  proceeds  thereof,  may  be  taken 
<m  any  enentlen  agalaat  ber."  Oen.  St  p. 
69S. 

The  question  preaented  here  baa  aever.  » 
eu  aa  we  are  amr^  beat  anthwitaclvely 
deckled  In  this  state,  and  w«  have  not  been 
able  to  find  any  deoMcn  ootaide  to  aid  us 
In  readiing  a  eoneluBton;  bat  the  oeetioBs 
qaoted  are  so  remarkably  dear  and  explicit, 
and  define  tlie  status  of  a  married  wosaaa 
owning  tfin^tj  and  doing  boslneaB  in  ber 
own  name  with  such  precision,  tbst  we  d» 
not  find  any  difficulty  whatever  tn  dcAniiig 
the  pasltien  to  which  she  is  mtttled  in  re- 
latton  to  tbe  aEemvtlon  law.  It  was  the 
manifest  Intendton  of  the  leglalalma  to  re- 
move  every  dlaabUity  which  coverture  baft 
fonaerly  tatpeatd  iven  her,  ao  far  as  htr 
own  property  and  eaminga  axe  cencemed. 
As  to  thflBe^  the  statute  places  her  opon  pre- 
elaely  the  same  footing  with  a  fenae  sole. 
She  may  make  contracts  to  r^iareDee  to 
her  prcqoerty,  cany  on  a  trade  or  bosdneea 
and  perforao  labor  and  services,  an  her  own 
account,  sue  and  be  sued  to  matters  per- 
taining to  her  property  or  bortneasv  aa  If  ^ 
were  sole;  and  tux  property  toA  tto  proceeds 
may  be  taken  In  ezecntltm  agaiaat  ber.  la 
these  matters  she  la,  to  tbe  eye  9t  tbe  tow, 
to  aU  totcato  and  puipoaei^  soleL  It  ecr- 
talnly  was  not  tbe  totmtlon  of  tbe  leglriatnie 
to  place  her  to  a  wons  position  than  if  sbe 
were  unmarried,— to  tovUe  her  to  Incar  Ua- 
Mlltlea  aa  if  Ae  were  soto,  bat  wltiibold  from 
ber  the  protecton  extended  to  onmanfed  per- 
sons. On  tbe  Gontraiy,  It  Is  enttody  clear 
to  US  that,  with  reference  to  the  matters 
specified,  It  was  the  intentlaa  to  clothe  ber 
with  the  full  capacity  and  aU  the  rights  tt 
a  feme  sole;  and  amraig  these  righto  to  Ibe 
statutory  one  of  the  aemptton  of  property 
tnaa  attachment  and  exeeotion.  In  W«Bs 
T.  Gaywood,  8  CMa.  487,  Chief  Jnatlce 
a^atcber,  commcnttag  upon  tids  atatate. 
said:  **Ttais  la,  essentially,  an  enabUns  stat- 
ute, and  aa  such  most-be  Ubemlly  coantnwd 
to  ettectnate  tiie  puniou  of  tts  enactment. 
It  confers,  to  terms,  enlarged  righto  and  pow- 
ers upon  married  wemen.  In  eontemptotion 
thto  statute,  wbatarer  may  be  ISe  actoal 
fact,  a  feme  oovert  Is  no '  (eager  sub  potes- 
tate  vlri,  to  respect  to  tin  acquisition,  m- 
Joyment,  and  dispeslUon  of  seal  and  personal 
property.  TUs  stotate  asserto  her  Individ- 
uality, and  emandpatss  ber,  to  tiu  rcepci^ts 
within  Its  purview,  freai  the  condition  of 
thraldom  to  wheb  she  was  placed  by  the 
commmi  law.  Tbe  legal  theoretical  nnity  of 
IniBband  and  wlto  to  severed  so  far  as 
necanary  to  carry  out  the  declared  will  of  the 
lawmaUng  power.  With  her  own  prepay. 
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■h0»  am  9.nf  oOm  IndlTidtuU  wbo  la  sni 
jnrlB,  can  do  wbat  she  will*  without  zefwoice 
to  may  nstnUnti  or  dtealJilltlM  of  earartara. 
Wfaaterer  toeld«BtB«  prirUeBM,  and  prollta 

attach  to  the  domlnlim  ot  property  when  ex- 
cised hy  others,  attach  to  It  In  her  hands.** 
The  qoeation  bef<nre  ai  was  not  Inrotma  In 
that  case,  but  the  facts  which  gave  rise  to 
the  controversy  made  some  coaatraoUfm  of 
the  statute  neoeBsary;  and  tto  laognage 
quoted  la  the  opinion  ot  the  anpreme  court, 
expressed  In  a  genaral  way,  upon  the  effect 
which  shoidd  be  strentothe  law.  Itctnitalus 
astatement  of  prindpleB  which  are  applicable 
to  this  or  any  other  case  in  which  the  rifhtsof 
a  married  woman  in  relation  to  her  sepsp 
rate  property  are  Involved.  Thrae  are—Vint, 
that  the  theoretical  nnitr  of  the  hus- 
band and  wife  are,  for  the  purpose  of  giv- 
liW  effect  to  the  law,  severed;  and,  second, 
that  every  Incident  and  prlvUege  attacb- 
1ns  to  the  dwulniou  oC  property  In  the  hands 
of  any  other  pwson  attachea  to  it  in  hers. 
The  right  to  <dalm  the  benefit  of  the  ex- 
emjttloa  law  is  both  an  incident  and  a  prlvl- 
l«ee,  and  she  Is  oitUled  to  assert  the  right  in 
tbe  manna- and  to  the  extent  provided  in  the 
case  of  any  person  not  the  head  of  a  family. 
The  aigmnent  of  ooansri  In  oppoeltton  to  the 
exenptloo  hi  this  case  Is  that  the  hnrtisnd  Is  en- 
titled toone  exemption  as  the  headof  the  fam- 
Uy,  and,  If  the  clatan  In  coptpoversy  woe  al- 
lowed, the  effect  would  be  to  give  the  same 
family  two  rlghta  of  exHnptlon,— one  to  the 
luiaband,  becauae  he  la  the  head.. and  one  to 
the  wife,  because  ahe  ls_  not  the  head,— 
thus  practleaUy  perrertlng  the  purpose  of 
the  statute.  But  this  argument  confounds 
the  portion  occupied  by  the  wife  as  a  mem- 
ber of  her  husband's  family  in  virtue  of  the 
marital  relatlonB  existing  between  them,  and 
her  position  as  the  owner  of  separate  prop- 
erty and  the  proprietor  of  a  business  be- 
longing to  hers^  alone.  As  a  wife,  merely, 
she  would  be  entitled  to  no  exemption,  for 
the  reason  that  she  Is  a  member  of  a  fam- 
ily of  which  her  husband  1b  the  bead,  and 
the  only  right  of  exemption  In  favor  of  a 
family  Is  that  which  may  be  assei-ted  by  Its 
head.  Bat,  In  matters  pertaining  to  her  prop- 
erty and  buslnesH,  she  Is  not  to  be  regarded 
as  a  member  of  her  hi^band's  family.  She 
Is  a  person  as  s^Mirate  and  distinct  from 
him  as  If  she  were  unmarried.  As  Chief 
Justice  Thatcher  exprrased  it,  the  nnlty  of 
the  two  Is  severed.  They  are.  In  effect, 
straogers.  Therefore  an  exemption  In  his  fa- 
vor upon  an  attachment  or  eiecutlon  against 
him,  and  an  exemption  In  her  favor  of  her  se[>- 
arate  property  upon  an  attachment  or  execu- 
tion against  her,  do  not  constitute  wbat  coun- 
sel term  a  "multiplication  of  exemptions"  In 
the  same  family.  The  fact  that  the  appellant 
was  carrying  on  a  business  on  her  sole  and 
separate  aeooont,  and  that  the  horse  in 
question  belonged  to  her,  and  was  used  and 
kept  by  her  for  the  purposes  of  her  busi- 


ness, was  establlahed  beyond  eavfl;  and 
tor  the  reasons  set  forth  in  this  oplnlmi  th» 
JadsmsDt  mast  be  reraned.  BenreiMd. 


OBlDBIIiBY,  8.  L.  &  P.  BT.  00.  v.  TOUNT. 
(Oourt  of  Appeals  of  Oidorado.   Dee.  Q,  1695.> 
SmNSirr  Dohaik— Dawasbb— WBiaur  or  Bv- 

IDSNOB— IkTSRSBT. 

1.  In  an  action  against  a  nulroad  company 
for  the  uaauthorized  appropriation  of  land,  the 
measure  of  damages  Is  the  market  value  of 
the  land  taken  at  the  time  It  was  entered,  and 
the  damage  to  the  remainder  of  the  tract  from 
the  aoimpriation. 

2.  A  judgment  will  not  be  reversed  merely 
beeanse  of  a  refusal  to  charge  that,  In  determin- 
ing the  preponderance  of  evidence,  the  jury 
may  conatder  the  opportnnitiee  of  the  witnesses 
for  forming  acquamtance  with  the  facta,  their 
demeanor,  their  interest  iu  the  result,  the  prob- 
ability of  their  statements,  and  the  attending 
facts. 

3.  As  Act  March  22,  1889,  H  1.  2.  momei^ 
ating  the  cases  In  which  Interest  shall  be  al- 
lowed, does  not  include  a  claim  against  a  rail- 
road c<HDpany  for  the  nnanthorised  appropria- 
tion of  land,  a  landowner  is  not  «ititled  to  inter- 
est on  the  damages  awarded  from  the  time  they 
accrue. 

Error  to  district  court.  Boulder  coun^. 

Action  by  Blla  B.  Yonnt  a^^nst  the  Gree- 
ley. Salt  Lake  &  Pacific  Railway  Company 
for  damages  for  the  unauthorized  appropria- 
tion of  land.  Judgment  for  plalntiCC,  and  de- 
fendant brings  enw.  Reversed. 

Teller,  Orabood  A  Uorgan.  for  plaintiff  la 
ertw.  Gbaa.  If.  Campb^,  for  defmdant  la 
errof. 

THOMSON,  J.  Tills  action  was  brought 
to  recover  damages  ai^lnst  the  defendant 
company  for  its  unantiiorleed  appn^rlatlon 
and  occupancy  of  the  plaintiff's  land  for  the 
purposes  of  its  railroad.  Plaintiff  had  Judg- 
ment for  $916,  from  which  the  defendant 
prosecutes  error  to  this  court  Aside  from 
several  specific  denials  In  the  answer,  the 
defenses  were  that  the  cause  of  action  did 
not  accrue  within  six  years  before  the  snit 
was  commenced,  and  that  the  defendant  had 
been  in  the  quiet  and  undisputed  possession 
of  the  land,  under  claim  and  color  of  title, 
made  in  good  faith,  for  more  than  five  suc- 
cessive years  next  preceding  the  time  of  the 
coDimencement  of  the  action,  and  during 
that  period  had  paid  all  taxes  assessed 
against  It  There  was  evidence  that  the  de- 
fendant took  possession  of  the  land  In  1882, 
and  this  suit  was  brought  In  1887.  Ihe  six- 
year  limit  of  the  statute  had  therefore  not 
expired.  The  defense  of  five  years'  posses- 
sion and  payment  of  taxes  under  color  of 
title  was  not  sustained.  There  was  no  proof 
or  pretense  of  color  of  title  upon  the  trial, 
and  there  was  no  evidence  of  payment  of 
taxes  upon  the  land  taken.  The  only  refer- 
ence to  the  subject  of  taxes  In  the  way  of 
evidence  was  tbe  following  stipulation: 
"That  the  right  of  way  for  the  defradant  to- 
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go  ttaroogh  ttie  streets  of  Boalder  was  grant- 
ed by  tbe  of  Boulder  on  the  lltb  day  of 
Jul7»  1881,  and  that  Bald  right  of  way  has 
been  regularly  ewessed  and  the  taxes  paid 
by  the  defendant  each  year  since  the  road 
was  constructed  In  1881."  The  extent  of  this 
admission  Is  that  taxes  upon  the  right  of 
way  through  the  streets  of  Boulder  were  as- 
sessed and  paid.  The  land  In  qaestlcm  was 
not  in  or  near  Boulder,  and  the  admission 
does  not  affect  It  There  are  48  assignments 
of  error,  mostly  directed  to  the  admission  of 
testimony,  and  the  giving  and  refusing  of  in- 
structlona 

We  find  nothing  In  the  court's  rollngs  upon 
objections  to  testimony  which  would  warrant 
us  in  rerenlng  the  judgment 

The  defendant  requested  Instmctioim  that 
the  action  barred  the  statute  of  Um- 
ItaUona,  and  that  tbe  plalntUF  was  not  enti- 
tled to  recover.  We  tiilnk  counsel  will  agree 
with  us  that  tiiese  were  properly  refused. 
The  defoidant  also  asked  an  Instruction  that 
the  measure  of  damages  was  the  actual  caah 
or  market  value  of  the  property  taken  at  the 
time  It  entered  thereon.  This  la  correct  as 
far  as  It  goe^  but  It  was  contained  In  the 
Instructions  given,  which  also  autiiorized  tiie 
jury  to  And  the  damages,  If  any,  to  the  re- 
mainder of  tbe  tract,  resulting  from  its  occu- 
pation of  this.  Tbe  court  declared  the  law 
correctly,  and  the  refusal  complained  of  vnu 
not  error.  Anotiier  Inatructltni  requested  and 
refused  was  that  tbe  preponderance  of  evi- 
donce  In  a  case  does  not  depend  wholly  up- 
on  tbe  number  of  witnesses  testl^ing  to  ft 
particular  fact  or  state  of  facts;  bat  tiut 
In  determining  upon  wbitdi  aide  tbe  preprai- 
derance  Is,  tbe  opp<HtnnltleB  of  tbe  witnesses 
for  forming  acquaintance  with  tbe  fbcts  con- 
cerning wblcb  th^  testify,  their  demeanw 
while  testifying,  their  Interest  or  lack  of  In- 
terest In  the  result,  and  the  probability  or 
Improbability  of  tbcto  statements,  in  the 
light  (MC  all  the  other  evidence,  and  of  tbe 
attending  facts  and  drcomstances,  should  be 
taken  Into  consideration.  The  doctrine  of 
this  pn^wsed  Instruction  Is  sound,  and  no 
valid  objection  to  its  allowance  occurs  to  us. 
But  we  were  never  very  atront^y  Impressed 
with  the  Importance  of  an  instruction  of  that 
nature.  It  Is  based  upon  a  tiieory  in  con- 
sonance with  which  men  ordinarily  reach 
their  conclusions  and  regulate  their  actions 
in  tbe  affairs  of  life,  without  sug^stion 
from  otbers.  A  role  of  that  kind  is  appli- 
cable In  matters  of  private  bn^ness  as  veil 
as  in  lawsuits.  Tbe  common  experience  of 
men  makes  Its  utility  apparent,  and  we  think 
that  In  a  trial  of  questions  of  fact,  it  Is  more 
properly  the  subject  of  argum^t  than  of  In- 
struction. If  ttaei«  were  no  other  ground  of 
complaint  than  tbe  refusal  of  this  Instruction, 
we  should  not  feel  Justified  In  remanding  the 
case.  The  instructions  given  seem  to  have 
clearly  and  correctly  presented  the  queaUtms 
Invcdved,  and  declared  the  law  applicable  to 


the  case,  with  one  exception,  whi<di  will  now 
be  considered. 

The  court  among  its  other  Inatroctlona, 
gave  the  following:  **If  yon  And  that  any- 
thing was  owing  to  the  plaintiff  for  dam- 
ages, tbe  i^lntlff  is  entitied  to  Intoest  at  8 
per  cent  per  annum  since  the  time  the  dam- 
age accrued.  This  interest  Is  to  be  computed 
by  you  so  tiiat  your  verdict  will  be  for  just 
one  Blngto  amount"  Hila  Instruction  was 
erroneous.  The  right  to  lutwest,  indep«id- 
ent  (tf  an  agreement  to  pay  it,  la  statutory. 
It  la  not  given  by  the  common  law.  In  this 
state  there  has  always  been  a  ^tnte  provid- 
ing for  interest,  and  enumerating  tbe  cases 
in  which  It  might  be  allowed.  The  following 
are  aecttona  1  and  2  of  the  act  of  March  22, 
1880:  "Tbe  legal  rate  ot  intneat  on  the  flw 
bearance  or  loan  of  any  money  when  there  is 
no  agreement  between  tbe  parties,  aa  ^peel- 
fled  in  sectiiHi  three  ot  this  act,  aball  be  at 
the  rate  of  eigbt  per  centum  per  annum." 
"Creditors  shall  be  allowed  to  receive  Inter- 
est when  there  Is  no  agreement  as  to  the 
rate  thereof,  at  the  rate  of  eight  per  centum 
per  annum,  for  all  moneys  after  they  become 
due,  on  any  bond,  bill,  promissory  note  or 
other  InstnunMit  of  vnttlng,  or  on  any  Judg- 
ment recovered  before  any  court  or  magis- 
trate autbortaed  to  vntK  up  Uie  same  vrltbln 
this  state,  from  tbe  day  of  wterfng  up  said 
Judgment  until  satisfactlDn  thereof  be  made; 
also,  on  mcHuy  due  on  mutual  settlement  ot 
accooutfl  from  tbe  date  of  aucb  aetUement  on 
money  due  on  account  from  the  date  when 
the  aame  became  due,  and  tm  money  rec^ved 
to  the  use  et  anothar  and  retained  wltboat 
the  owner's  knowledge"  Sees.  Laws  188B, 
p.  206.  The  law  In  force  prior  to  1889  was 
the  act  of  February  2,  1877,  wblch,  except 
that  tbe  rate  allowed  was  10  per  ccmt,  and 
that  interest  mU^  be  recovered  on  mwey 
vrithheld  by  nnreaaonable  and  vexattoaa  de- 
lay, was  substantially  the  same  as  the  fore- 
going. Gen.  St  H 1706, 1707.  ItwlUbeseen 
that  cases  like  this  are  not  embraced  in  the 
list  There  is  no  inovidon  tar  interest  upon 
damages  resulting  from  tbe  wrongful  taking 
of  property,  and,  without  statutmy  author- 
ity, It  Is  not  recoToraUe.  In  Ballroad  Go.  v. 
Conway,  8  Colo.  2,  6  Fftc.  142,  the  supreme 
court  sitid:  "Interest  In  this  state  Is  a  crea- 
ture of  statute,  and  regulated  therrtiy.  It 
is  only  recoverable  in  tbe  absence  of  con- 
tract, In  tbe  cases  enumerated  in  the  statute, 
and  damages  to  property  arising  from  the 
wrong  or  negligence  of  a  defendant  is  not 
one  of  the  enumerated  cases."  See,  also.  Pet- 
tit  V.  Thalheimw,  S  Cola  App.  855,  38  Pac. 
277.  In  tbe  case  of  tiie  wrongful  taking  or 
detention  of  persoud  property.  It  has  been 
held  that  Intwest  «i  its  value  is  a  pn^er 
measure  of  the  damages  for  the  detention, 
where  they  cannot  readily  be  fixed  other- 
wise. But  the  recovery  was  allowed  as  dam- 
ages, and  not  as  Interest  and  the  legal  rate 
of  interest  was  used  as  Qielr  measure,  be- 
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cause  the  character  of  the  property  was  such 
that  there  was  no  other  practicable  method 
of  aecertalDing  their  amount  Macbette  t. 
'Wanless,  2  Colo.  1G9;  Hanauer  v.  Bartels, 
Id.  515;  Reflning  Co.  t.  Tahor,  13  Colo.  41, 
21  Pac.  925.  These  decisions  were  not  based 
upon  the  statute,  and  the  statute  did  not  fig- 
ure in  them,  except  in  so  far  as  the  rate  of 
interest  which  it  allowed  on  money  was  used 
as  a  criterion  by  which  the  damages  might 
be  estimated;  and  the  reasons  given  by  the 
court  for  using  that  criterion  make  the  deci- 
sions entirely  Inapplicable  to  a  case  like  this. 

We  are  bound  to  presume  tliat  the  Jury  fol- 
lowed the  Instruction  of  the  court;  and  tliat 
their  verdict  combined  the  amount  in  which 
ttiey  found  the  plaintiff  to  have  been  orig- 
inally damaged  with  Interest  on  the  same  at  8 
per  cent  per  annum  from  the  time  of  the 
taking,  in  1882.  to  the  time  of  the  trial,  In 
1894;  and  that  the  verdict,  therefore,  exceeds 
what  the  plaintiff  la  entitled  to  under  the  lair 
by  the  amount  of  Interest  which  it  contalna 
The  principal  and  Interest  are  consolidated 
Into  one  gross  sum,  and  a  separation  of  the 
two  Is  Impossible.  The  judgnwut  most  there- 
fore be  revwsed.  Beversed. 


HABWOOD  V.  WBNTWOETH. 

(Supreme  Court  of  Ariiona.    Deo.  28,  1805.) 

Traanoaiu*  Aotb— Aothbntioatio:i— JomniLs 
or  TBI  HoDSES— CoNaTiTUTioHJLL  Law 
— Special  LEOistATioN. 

1.  Under  the  act  approTed  July  19,  1876 
(1  Supp.  Rev.  St.  U.  S.  p.  230,  c.  21^,  requiring 
ail  bills  to  l>e  signed  by  the  govenior  after  they 
have  passed  the  legislative  assembly,  the  jour- 
nals of  the  two  houses  are  inadmissible  to  show 
that  parts  of  the  bfll,  as  passed  by  the  houaes, 
were  omitted  from  the  enrolled  bill,  as  sigDed 
by  the  president  of  the  conncil,  speaker  of  the 
house,  and  governor. 

2.  SesB.  Laws  18th  Leg.  p.  68  et  seq.,  clas- 
si^Qg  ail  the  coontteH  In  the  state  according  to 
the  assessed  valuation  of  the  property  in  each, 
and  fixing  the  salary  of  the  county  officers 
thereof  according  to  the  claaa  in  which  their 
county  belongs,  ts  not  special  legislation. 

Appeal  from  district  court.  Cochise  coun- 
ty; before  Justice  J.  D.  Bethune. 

Action  by  A.  Wentworth  against  W.  A. 
Harwood.  Plaintiff  had  Judgment  De- 
fendant appeals.  Affirmed. 

Plaintiff  instituted  proceedings  against  de- 
fendant in  the  district  court  The  material 
parts  of  the  complaint  are  as  follows:  "(2) 
That  at  the  general  election  held  throughout 
the  territory  of  Arizona  on  the  6th  day  of 
November,  A.  D.  1894,  plaintiff  was  duly 
elected  to  the  office  of  county  recorder  of 
said  county  of  Cochise,  and  thereafter  duly 
qualified  as  such,  and  on  the  1st  day  of  Jan- 
uary, 1895,  entered  upon  the  discharge  of  his 
duties  as  such  recorder,  and  ever  since  has 
lieen  and  now  ts  the  duly  elected,  qualified, 
and  acting  recorder  of  said  county  of  Co- 
chise. (3)  That  at  the  time  the  plaintiff  was 
BO  dected  to  said  office,  and  entered  uimn 
the  dlBctaaxge  of  the  duties  thereof;  as  afore- 
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said,  said  county  of  Cochise  was  what  was 

denominated  a  first-class  county  of  said  ter- 
ritory. (4)  That  on  the   day  of  Janu- 
ary, 1894,  •  •  •  the  defendant  was  duly 
elected  and  appointed  to  the  office  of  clerk 
of  said  board  of  supervisors  of  said  Cochise 
county,  *  •  •  and  duly  qualified  as  such 
clerk,  and  entered  upon  the  discharge  of  the 
ddties  of  said  office.  (5)  That  thereafter, 
and  on  or  about  the  2lBt  day  of  March, 
1895,  the  legislative  assembly  of  the  terri- 
tory of  Arizona,  for  the  purpose  of  classify- 
ing the  counties  of  satd  territory,  and  fixing 
the  compensation  of  county  officers  therein, 
passed  an  act  entitled  'An  act  classifying 
the  counties  of  the  territory  and  fixing  the 
compensation  of  the  officers  thereof,*  which 
was  approved  the  21st  day  of  March,  A.  D. 
1895,  by  the  governor  of  sold  territory;  that 
said  act  of  the  legislature  went  into  force 
and  effect  thirty  days  after  its  passage  and 
approval,  to  wit,  on  the  2l8t  day  of  April, 
1895;  ttiat  by  the  provisions  of  said  act  the 
counties  of  said  territory  were  ffivlded  into 
six  classes,  according  to  the  assessed  valua- 
tion of  the  property  In  said  several  counties; 
that  according  to  said  classification  of  said 
counties  as  provided  In  said  act  and  ac- 
cording to  the  terms  thereof,  said  county 
of  Cochise  became  and  was  and  is  a  county 
of  the  third  class;  that  by  the  provisions  ist 
the  third  subdivision  of  section  2  of  said; 
act  recorders  of  third,  fourth,  fifth,  audi 
sixth  class  counties  are  made  ex  c^cio  cleiic 
of  the  board  of  supervisors  of  the  respectiTtf 
counties.  And  plaintiff  avers  that,  as  sacb 
recorder  of  said  county  of  Cochise,  he  is 
now.  and  has  been  since  said  2l8t  day  ot 
April,  1895,  ex  officio  clerk  ot  the  board  of 
supervisors  of  said  county  of  Oochise,  and 
as  such  is  entitled  to  the  possession  ot  all 
the  books,  papers,  records,  seal,  and  docu- 
ments peitalning  to  said  clerk's  office  that 
are  now  In  the  hands  of,  and  In  the  posses- 
alon  and  under  the  control  of,  said  defend- 
ant; that  heretofore,  and  subsequent  to  the 
date  when  the  said  act  of  the  legislature 
went  Into  effect  as  aforesaid,  to  wit,  on  the 

  day  of  May,  1895,  plaintiff  •  •  • 

as  such  recorder  and  ex  officio  clerk  of  the 
board  of  supervisors  of  said  county,  de- 
manded of  defendant  that  he  deUvn  to 
plaintiff,  as  recorder  and  ex  officio  (derk  of 
the  said  board  of  supervisors  of  said  coun- 
ty, said  books,  papers,  records,  seal,  and  doc- 
uments pertaining  to  said  office,  but  *  *  * 
defendant  then  and  there  refused,  and  ever 
since  has  and  still  does  refuse,  and  stUl  does 
wrongfully  and  unlawfully  detain  possesion 
of  all  of  said  books,  papers,  records,  seal, 
and  documents  pertaining  to  said  office  of 
ex  officio  clerk  of  said  board  of  supervisors, 
and  deprive  plaintiff  of  the  possession,  to 
plaintiff's  ,  damage.  •  •  •  Wherefore 
plaintiff  prays  that  a  writ  of  mandamus  be 
Issued,  •  «  •  commanding  blm,  the  said 
defendant  *  *  *  to  forthwith  deliver  all 
said    books  *  *  *  to    plaintia;,  •  •  ■ 
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and  tcx  costs  of  salt"  This  complaint  was 
sapported  by  plaintiff's  affidavit  To  said 
complaint  defendant  on  June  3,  1805,  filed 
an  answer,  in  which  he  admitted  be  had 
possession  of  the  books,  records,  etc.,  de- 
scribed in  the  complaint,  and  further  alleged 
as  follows:  "Defendant  alleges  that  he  is 
the  duly  appobited  and  qualified  clerk  at  the 
board  of  snperrlsors,  and  as  sncta  is  lawfully 
mtltled  to  hold  said  office.  He  alleges  that 
the  proposed  act  of  the  legislative  assembly 
Is  not  a  law;  that  the  same  did  not  pass  the 
said  assembly  as  alleged.  He  alleges  that 
the  said  act,  as  the  same  passed  both  houses 
<it  said  lefhslatlve  assembly,  contained  a 
provision,  section,  and  clanse  that  the  said 
act  should  not  take  effect  and  be  In  force 
beftHre  January  1.  1897,  that  the  said  clause 
or  section  was  stricken  out,  omitted,  and 
taken  fnnn  said  act  after  the  same  bad 
passed  both  bouses  of  said  legtslatlre  as- 
jwmbly;  that  that  clause  Is  a  part  of  said 
act.  and  that  the  said  act,  If  valid,  does  not 

take  effect  until  — ;  that  there  was  also 

a  clause  that  'aU  acts  or  parts  of  acts  In  con- 
flict wlUi  this  act  are  hereby  repealed,'  and 
tibat  said  clause  was  omitted  and  stricken 
oat  in  the  same  way.  Alleges  that  the  said 
alleged  act  was  not  duly  pused  by  the  leg- 
islative assembly,  or  by  elthw  house  tha«of, 
and  tbat  the  same  is  not  a  law." 

Tbe  case  was  submitted  to  the  court  for  trial 
without  a  Jury  on  an  agreed  state  of  fticta, 
craslstlng  of  a  certified  copy  of  the  act  referred 
to,  under  the  hand  and  seal  of  the  secretary 
of  tbe  territory,  as  published  In  the  Sessloa 
Uiwsof  thelStb  Legislative  Assembly,  on  pages 
68,  09,  and  TO,  signed  by  the  governor,  pred- 
dent  of  the  council,  and  speaker  of  the  house; 
the  affidavits  of  A.  J.  Doran,  president  of  the 
council,  J.  H.  Carpenter,  speaker  of  the  house, 
Ctaaiies  F.  Hoff,  clerk  of  the  coundl,  and  G. 
D.  Reppy*  clerk  of  the  house.  In  the  affidavit 
of  Doran  it  was  alleged,  In  effect,  that  It  was 
the  costom  for  him,  as  presldoit,  to  sign  tdUa 
when  presCTted  to  him  by  the  chairman  of  the 
engrossing  and  enrolling  committee  of  either 
house,  whether  the  conndl  was  in  session  or 
not,  and  if  council  was  in  session  there  was 
no  formality  gone  through  with,  and  no  notice 
given  tliat  he  was  about  to  tAgo  a  UU.  Car- 
penter's affidavit  was  to  the  same  effect,  and, 
further,  that  lie  did  not  read  and  compare  a 
bin  at  the  time  he  signed  It;  that  be  was  cer- 
tain that  said  act,  when  It  passed  the  house, 
bad  a  clause  in  it  that  It  should  go  Into  effect 
January  1,  1807.  With  the  affidavits  of  Hoff 
and  Beppy,  as  parts  thereof,  were  certain  por- 
tions of  tbe  Journals  of  th^  council  and  bouse, 
containing  the  entries  therein  pertaining  to  the 
disposition  of  said  act  during  Its  progress 
througli  said  houses.  The  court  held  that  the 
enrolled  bill,  which  had  been  signed  by  the 
presiding  ofllcers  of  the  respective  houses  of 
the  legislative  assembij',  and  approved  by  ttie 
governor,  and  filed  wltii  tiie  secretary  of  the 
territory,  could  not  be  attacked  by  any  evi- 
dence that  said  act,  as  It  was  when  lodged  with 


the  said  secretary.  Is  tbe  law,  and  the  Journals 
of  tbe  legislative  assembly  could  not  be  re- 
ceived as  evidence  to  add  anything  thereto,  or 
to  take  anything  therefrom;  that  no  evidence 
of  any  kind  could  be  recdved  to  change  or 
alter  said  act  In  any  parUcolar.  Tbe  action  Is 
based  on  tbe  provisIfinB  of  Act  No.  51  of  the 
18th  Legislative  Assembly  of  tbe  Territory  of 
Arizona,  as  It  appears  In  tbe  published  laws 
of  that  sesrion,  on  pages  68,  69,  and  70.  Plaln^ 
tiff  was  the  duly  elected' and  qualified  recorder 
of  Cochise  county,  and,  as  such  recorder, 
claims  possession  of  tbe  books,  records,  etc.,  of 
the  clerk  of  the  board  of  supervisors  of  said 
county,  as  per  the  prorlslons  ot  the  third  sub- 
division of  section  2  thereof.  If  said  act  la 
vaUd,  CocUse  county  Is  a  county  of  the  third 
class,  and  pkilntiff  Is  ex  officio  clerk  of  the 
board  of  superviaors  itf  sold  county.  Said  act 
was  first  Introduced  in  tbe  house  as  bouse 
UIl  Na  a  Tba  certified  copy  at  said  act  of- 
fered In  evidence  by  the  plaintiff  was  under 
tbe  certificate  and  seal  of  tiie  secretary  of  tbe 
territory.  Said  certificate  Is  as  follows:  "I, 
Gbaa  U.  Bruce,  secretary  of  tbe  territory  at 
Arizona,  do  hereby  certify  fbat  the  within 
copy  Is  a  true  and  complete  transcript  of  the 
house  1^  Na  0  of  the  Eighteenth  Legldative 
Assemb^  Arisuia,  filed  In  this  office  tbe 
22nd  day  of  March,  A.  D.  1806,  at  4  o'doefc 
p.  m.,  as  ^OTlded  by  law.  In  testlnxmy  wtaere- 
ai,  1  have  hereunto  set  my  band  and  affixed 
my  official  seal.  Done  at  the  city  ot  Pboestlx 
this  2801  day  of  Mardi,  1806.  [Seall  Cbas. 
M.  Bruce.  Secretary  of  the  Territwy."  Appe- 
lant cimtaidB  that  thm  were  In  house  bill 
9,  when  It  passed  both  booses  at  the  l^tsla- 
tive  assonbly,  two  sectlMis,  numbered  5  and  6, 
as  parts  thereof,  but  that  said  sectlcms  were 
omitted  from  said  bill,  in  tbe  eorollmaitthae- 
of ,  b^ore  tbe  bin  was  signed  by  tlK  piesldlcig 
officers  of  the  reiqwctive  houses.  Tbe  twu 
sections  which  he  claims  were  omitted  were 
as  follows: 

"Sec.  6.  All  other  acts  and  ports  at  acta  In 
ccmflict  herewith  are  hereby  r^waled. 

"Sec.  6.  This  act  shall  take  effect  and  be  in 
force  from  and  after  January  first,  18U7." 

In  suppOTt  ot  said  claim  he  offoed  In  evi- 
dence the  affidavits  of  the  presiding  aSlcas  and 
the  chief  clerks  of  both  booses  of  the  legisla- 
tive assembly,  and  the  parts  of  the  Journals 
of  said  houses  pertaining  to  said  bill.  App^ 
lant  contends  that  said  act  Is  In  confUct  wltti 
the  provisions  at  the  act  of  congress  designat- 
ed as  the  "Harrison  Act,"  and  for  that  reason 
void.  Tbe  only  error  ounplalned  of  by  ap- 
pellant is  the  ruling  of  tbe  district  court  in 
refusing  to  receive  evidence  to  explain  or  alt» 
said  act,  and  the  constitutlonaUly  of  tbe  act. 
The  Judgment  was  tor  plaintiff,  and  defendant 
appeals. 

Bams  &  Martin,  for  appellant    Geo.  W. 
Swain,  Dist.  Atty.  of  Cochise  county,  for 
pellee.   Wiley  E.  Jones,  DIst  Atty.  of  Gmbam 
county  (by  permission  (tf  the  court),-  also  ttx 
appellee. 
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B0U8B.  J.  Cftfter  Matins  the  Cacti).  TUs 
action,  ttaongb  entitled  a  proceeding  In  manda- 
mus,  waa  In  fact  an  action  for  an  office  by 
plaintiff,  In  his  own  right>  aa  provided  by  title 
<I2,  Rev.  St,  entitled  "Usurpation  of  Office." 
No  qneatlon  having  been  raised  In  the  district 
court  or  hi  this  court  as  to  the  form  of  the 
action,  we  will  consider  It  only  on  the  record 
before  ns. 

Tbe  action  Is  based  on  the  pnrrlsions  of  Act 
Na  91  of  the  18th  Legtelatlve  Assembly  of  the 
Territory  ttf  Aibmu,  as  It  appears  In  the 
published  laws  of  that  session,  on  pages  68, 
69,  and  70.  mdntlff  was  the  duly  elected  and 
qualified  recorder  of  C!ochtse  county,  and,  as 
imh  recwder,  dalms  possession  of  the  booki^ 
ecords,  etc.,  of  the  board  of  snperrlson  of 
aid  county,  as  per  the  provisions  of  the  third 
mlMilTlidon  of  section  2  of  the  act  last  men- 
loned.  Cochise  county  Is  a  county  of  the  third 
'lass,  as  established  said  act;  and,  by 
aid  snbdlTlskm,  [didntlff  Is  ex  officio  derk  of 
he  board  of  supervlBors  of  said  county.  In 
aid  snbdlTlskm  Is  the  following:  "TUrd. 

•  «  The  county  recorder  shall  be  ez-offido 
lerk  of  fba  board  of  supervisors  *  *  *." 
aid  act  was  first  introduced  In  the  house  as 
ouse  tdU  No.  9.  The  plalntnt  offered  in  evl- 
ence  a  certifled  copy  of  said  bUL  The  certlfi- 
ite  attadied  thereto  Is  as  follows:  Cbas. 
I.  Bruce,  secretary  ot  the  territory  Arizona, 
)  hereby  certify  that  the  wltUn  copy  is  a  true 
id  complete  transcript  of  the  house  bill  No. 

of  the  Elghteoith  LeglslatlTe  Assembly  of 
e  Territory  of  Arizona,  filed  In  this  office  the 
:nd  day  of  March,  A  D.  1805.  at  4  o'clock 

m.,  aa  ivovlded  by  law.  •  •  •**  The 
■  Id  certified  copy  of  the  act  la  the  same  as 
zt  Na  61,  puUlshed  on  pages  68,  69,  and 

-  of  the  Sesi^n  I/iws  of  the  18th  Leglsla- 
e  Assembly  of  the  Territory  of  Arizona.  Tbe 
fendant  contends  that,  when  said  bill  passed 
i  respective  houses  tji  ihe  legislative  assMu- 
f,  it  had  two  sections  (viz.  sections  9  and  6) 
rre  than  are  In  the  said  certified  copy  of  said 

that  said  sections  were  omitted  or  stricken 
m  tbe  engrossed  bill  after  the  bill  was  pass- 
and  before  It  was  enrolled,  and  signed  by 
t  presiding  officers  of  the  two  houses,  and 
(  governor.  And  the  evidence  offered  by 
Q  was  for  the  purpose  of  cflrtablishlng  that 
t. 

t  Is  admitted  by  the  counsel  for  defendant 
.t  the  introduction  of  the  copy  of  the  act 
tffled  to  by  the  secretary  of  the  territory, 

-  evidence,  was  proper,  as  per  paragraphs 
'  7-1870  of  the  Bevlsed  Statutes  of  Arizona, 

he  contends  that  the  Journals  of  the  re- 
ctlve  houses  of  the  legislative  assembly 
r  be  received  to  show  that  said  act  is  not 
rect.  It  is  admitted  that  said  certified 
y  Is  printed  In  the  Acts  of  the  18th  Legls- 
ve  Assembly.  Paragraph  18G7,  supra,  is 
follows:  "The  printed  statute  books  of 
territory,  •  •  •  ahall  be  received  as 
lence  of  the  acts  •  •  •  therein  con- 
ed." It  Is  provided  In  paragraph  180S: 
certified  copy  under  the  hand  aud  seal  of 


the  secretary  of  the  territory  of  any  act  •  *  • 
deposited  In  his  office.  In  accordance  with 
lav,  shall  be  received  as  evidence  thereof." 
Paragraphs  1809  and  1870  contabi  Similar 
provisions.  By  tbe  provisions  of  'Uie  fore- 
going paragraphs,  it  Is  dear  that  the  certified 
copy  of  the  act  referred  to  must  be  received 
as  evidraice,  and  its  provislmu  cannot  be  add< 
ed  to  nor  taken  from,  unless  the  said  para- 
graphs are  In  confilct  with  the  provisions  of 
the  constitution  of  the  United  States,  or  of 
the  acts  of  congress.  Said  paragraphs  can- 
not be  in  confilct  with  said  constitution  and 
the  acts  of  congress,  unless  the  constitution 
and  the  acts  of  congress  make  the  Joumals 
of  tlie  legislative  assembly  evidence  of  that 
nature  that  acta  of  said  assemtily  may  be 
shown  to  be  different  from  tbe  acts  which 
have  been  enrolled  and  signed,  and  deposited 
with  the  secretary  of  the  territory.  By  sec- 
tton  1814,  Rev.  St.  U.  S.,  it  Is  provided:  'The 
secretary  shall  record  and  preserve  all  tbe 
laws  and  proceedings  of  the  legislative  as- 
sembly, and  all  the  acte  and  proceedings  of 
the  governor  in  the  executive  department;  he 
shall  transmit  one  copy  of  the  laws  and  jour- 
nals of  the  legislative  assembly  *  *  *.  He 
shall  prepare  the  acts  passed  by  the  leglsls- 
tlve  assembly  for  publication  and  furnish  a 
copy  thereof  to  the  public  printer  of  the  ter- 
ritory within  ten  days  after  the  passage  of 
such  act"  The  officer  mentioned  in  the  stat- 
ute just  quoted  Is  the  secretary  of  the  terri- 
tory,—an  officer  appointed  by  the  president 
of  the  United  Stetes,  and  one  on  whom,  by 
said  statute,  certain  official  duties  are  im- 
posed. It  is  thereby  made  his  duty  to  re- 
cord and  preserve  the  laws  of  the  legislative 
assembly,  and  to  prepare  the  acte  (laws)  for 
publication,  and  to  furnish  copies  thereof  for 
publication.  From  him  alone  can  tbe  acte 
be  received  and  published.  The  laws  of  the 
territory  are  therefore  committed  to  his  keep- 
ing, and  from  him,  and  In  no  other  way,  can 
they  be  received  for  puUlcatlon,  and  be  pub- 
lished by  authority.  By  an  act  of  congress 
approved  July  19, 1876  (1  Supp.  Rev.  St  U.  S. 
p.  230,  c.  212),  It  is  provided  "that  every  blU 
which  shall  have  passed  the  legislative  coun- 
cil and  house  of  representatives  of  the  terri- 
tory of  Arizona  shall,  before  It  becomes  a 
law,  be  presented  to  the  governor  of  the  ter- 
ritory; If  he  approve  it,  he  shall  sign  It;  but 
if  he  do  not  approve  It  he  shall  return  It  with 
bis  objections,  to  the  house  In  which  \t  origi- 
nated, who  shall  enter  the  objections  at  large 
upon  their  journal,  and  proceed  to  reconsider 
it  If,  after  such  consideration,  two-thirds 
of  that  house  shall  pass  the  bill,  it  shall  be 
sent  together  with  the  objections,  to  the  oth- 
er house,  by  which  It  shall  likewise  be  recon- 
sidered, and  if  approved  by  two-thlrda  of 
that  house  It  shall  become  a  law,  tbe  govern- 
or's objections  to  the  contraiy  notwlthstend- 
Ing;  but  In  such  case  tbe  votes  of  both 
houses  shall  be  determined,  by  yeas  and  nays, 
and  be  entered  upon  the  Journals  of  each 
house  respectively.  *  *  *"  By  said  act  of 
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congreae,  It  Is  prorlded  that  every  bill  which 
shall  hare  passed  the  legislative  assembly 
shall,  before  It  becomeB  a  law,  be  presented 
to  the  goveracH'.  If  he  approvea  it,  be  moat 
sign  It.  When  signed  by  the  governor,  U  is 
a  law,  and  then  It  must  be  recorded,  and  pre- 
served by  the  secretary,  and  published,  etc., 
as  specified  in  section  1844,  Bev.  St  U.  S.,  su- 
pra. If  a  document  purporting  to  be  an  act 
of  the  legislative  assembly  be  presented  to 
the  secretary  of  the  territory,  having  upon  It 
the  signature  of  the  governor,  and  purporting 
to  have  been  approved  and  signed  by  him,  as 
a  law,  the  secretary  may  treat  It  as  a  law, 
and  cannot  resort  to  any  other  means  to  de- 
termine whether  It  Is  a  law  or  not.  The  act 
under  consideration  Is  such  a  document.  It 
Is  not  necessary  for  us  to  determine  what 
would  be  the  duty  of  the  said  secretary  In 
case  such  a  document  had  not  been  approved 
by  the  governor  when  presented  to  him,  and 
had  been  returned  by  him  to  the  house  In 
which  It  originated,  with  his  objections.  If 
the  journals  of  the  legislative  assembly  can 
be  received  In  evidence.  It  Is  certain  that  they 
can  be  received  as  evidence  only  In  cases 
where  the  bill  has  been  returned  by  the  gov- 
ernor to  the  house  In  which  It  originated, 
without  his  approval. 

Counsel  for  appellant  contends  that  cer- 
tain paragraphs  of  chapter  4  of  title  60  of 
Revised  Statutes  of  Arizona  make  the  Journals 
of  the  le^slatlve  assembly  evidence  in  this 
case.  We  have  carefully  examined  that  stat- 
ute, and  find  nothing  therein  to  warrant  such 
a  conclusion.  That  statute  contains  provi- 
sions directing  the  mode  of  procedure  of  the 
legislative  assembly,  but  It  contains  no  pro- 
visions differing  materially  from  those  con- 
tained In  the  acta  of  congrett  heretofore  quot- 
ed. 

The  courts  of  many  of  the  states  have  de- 
cided that  the  Journals  of  the  legislative  as- 
semblies are  proper  evidence  in  cases  similar 
to  the  one  before  us,  while  the  opposite  has 
been  held  by  the  courts  of  about  an  equal 
number  of  states.  As  a  rule,  the  courts  that 
have  held  that  the  Journals  are  evidence  base 
their  decisions  upon  the  provisions  of  the 
constitutions  of  their  respective  states,  and 
it  will  be  observed  that  those  provisions  dif- 
fer materially  from  the  congressional  acts 
herein  cited.  The  acts  of  congress  with  ref- 
erence to  the  territories  are  to  the  territories 
what  the  constitutions  are  to  the  states. 
The  act  of  congress  as  to  the  Journals,  refer- 
red to.  Is  nearly  Identical  with  the  provisions 
of  article  1,  S  5,  of  the  constitution  of  the 
United  States.  The  supreme  court  of  the 
United  States,  in  the  case  of  Field  v.  Clark,— 
a  case  possessing  facts  nearly  identical  with 
the  facts  In  this  case, — decided  that  the  sign- 
ing by  the  speaker  of  the  house  of  representa- 
tives and  by  the  president  of  the  senate,  In 
open  session,  of  an  enrolled  bill,  la  an  official 
attestation  by  the  two  houses  of  such  bill  as 
one  that  has  passed  congress,  and  when  the 
bUl,  thus  attested,  receives  the  approval  of 


the  president,  and  Is  dq>odted  In  tbe  dqiart- 
ment  of  state  according  to  law,  its  authenti- 
cation as  a  bill  that  has  passed  congress  Is 
complete  and  unlmpeaciiable;  that  It  is  not 
competent  to  show  from  the  Journals  of 
either  house  of  congress  that  an  act  so  au- 
thenticated, approved,  and  deposited  did  not 
pass  In  the  precise  form  in  which  it  was 
signed  by  the  presiding  officers  of  the  two 
houses,  and  approved  by  the  president  Field 
V.  Clark.  143  U.  S.  649,  12  Sup.  Ct  495. 

The  question  Involved  in  this  case  la  as  to 
the  evidence  that  can  be  introduced  with  ref- 
erence to  a  bill  which  has  passed  the  legisla- 
tive assembly,  been  signed  by  the  presiding 
officers  of  the  respective  houses,  approved  and 
signed  by  the  governor,  and  deposited  with 
and  recorded  by  the  secretary  of  the  terri- 
tory according  to  law.  No  queetlan  can  be 
raised  In  this  case  with  reference  to  a  bill 
which  had  not  been  passed,  and  authenti- 
cated by  the  signatures  of  the  presiding  offi- 
cers of  the  respective  houses  of  the  legisla- 
tive assembly,  and  by  the  governor.  A  bill 
of  that  character  would  not  become  a  law  by 
any  acts  of  the  secretary  of  the  territory. 
His  acts  are  simply  ministerial,  with  refw- 
ence  to  all  the  duties  r^ulred  of  him  by  the 
said  acts  of  congress  supra. 

The  only  contention  of  appellant  in  this  case 
Is  that  the  enrolled  bill,  when  signed  by  the 
presiding  officers  and  approved  by  the  gov- 
ernor, had  not  all  the  parts  which  it  had 
when  It  passed  the  respective  houses  of  the 
legislative  assembly,  and  he  contends  that  the 
Journals  of  the  respective  houses  are  evidence 
In  this  case.  The  acts  of  congress  and  the 
statute  of  Arizona  referred  to  expressly  re- 
quire that  certain  matters  shall  be  entered 
upon  the  Journals.  We  need  not  determine 
what  would  be  the  effect  of  a  failure  to  com- 
ply with  said  requirements.  No  such  ques- 
tion Is  before  us.  As  to  matters  not  expressly 
required  to  be  entered  in  the  Journals,  they 
are  left  to  the  discretion  of  the  legislative 
assembly.  W^e  are  not  advised  of  any  rule 
of  said  legislative  assembly,  or  either  house 
thereof,  requiring  the  entry  of  btlU.  in  full  on 
the  journala,  or  of  the  entry  of  amendments 
thereto  In  {ull  on  the  ^urnals.  Unless  the 
bill  In  question  was  spread  nppn  the  Jour- 
nals in  full  at  the  time  It  passed.  It  would 
not  be  possible  to  determine  by  the  Joumals 
whether  the  enrolled  bill  was  the  same  as  the 
engrossed  bill  or  not  The  Journals,  there- 
fore, would  not  he  sufficient  to  prove  the 
facts  contended  for  by  appellant  or  to  prove 
any  fact  contended  for,  without  the  aid  of 
parol  evidence.  The  Journals  of  a  legislative 
assembly,  as  a  rule,  are  made  up  of  short 
minute  entries,  framed  by  the  clerk,  in  lan- 
guage chosen  by  him,  wiUiout  time  for  de- 
liberation, which,  In  his  Judgment,  he  be- 
lieves sufficient  to  express  what  was  done. 
Bills  and  amendments  thereto  are  usually 
mentioned  In  the  Journals,  and  noted  therein, 
by  their  tlties  and  numbers.  The  Journals. 
In  the  nature  of  things,  must  be  constructea 
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out  of  loose  and  hasty  memoranda  made 
often  In  the  pressure  of  business.  In  the 
main  they  are  kept  for  the  benefit  of  the 
members  of  the  body,  to  aid  them  in  the  dis- 
charge of  their  legislatlre  duties,  and  that  the 
public  may  be  informed  of  the  acts  of  the  in- 
dividual members.  1  Story,  Const  §§  &40, 
&41.  In  Pangborn  v.  Young,  32  N.  J.  Law, 
'J9,  37,  It  Is  said:  "Can  any  one  deny  that  If 
the  laws  are  to  be  tested  by  a  comparison 
with  these  Journals,  so  imperfect,  so  unau- 
tlienticated,  that  the  stability  of  all  written 
law  will  be  shaken  to  Its  very  foundation? 
In  Judging  of  consequences,  it  is  scarcely  too 
much  to  say  that  the  legal  existence  of  al- 
most every  legislative  act  would  be  at  the 
mercy  of  all  persons  having  access  to  these 
journals;  for  It  fs  obvious  that  any  law  can 
be  Invalidated  by  the  interpolation  of  a  few 
lines,  or  the  obliteration  of  one  name  and  the 
substitution  of  another  in  its  stead."  Tor  a 
court  to  permit  evidence  to  Impeach  an  act 
which  purports  to  have  passed  the  legislative 
assembly,  attested  by  the  signatures  of  the 
presiding  officers  of  the  respective  houses 
thereof,  approved  and  signed  by  the  govern- 
or, and  deposited  with  the  officer  who  by  law 
Is  the  custodian  thereof,  without  authority 
by  constitutional  provisions  clearly  expressed, 
would  be  to  destroy  the  independence  of  one 
of  the  three  co-ordinate  branches  of  our  gov- 
ernment, and  make  the  legislative  depart- 
ment subordinate  to  the  Judicial.  Ex  parte 
■Wren,  63  Miss.  612. 

The  only  other  question  presented  Is  as  to 
the  constitutionality  of  said  act.  Appellant 
contends  that  It  Is  in  conflict  with  the  provi- 
sions of  the' act  of  congress  commonly  called 
the  "Harrison  Act,"  and  for  that  reason  void. 
Said  act  of  congress  contains,  among  other 
provisions,  the  following,  viz.;  "That  the 
legislatures  of  the  territories  of  the  United 
States  *  •  *  shall  not  pass  local  or  special 
laws  In  any  of  the  following  enumerated 
cases,  that  is  to  say;  Granting  divorces. 
Changing  the  names  of  persons  or  places. 
Laying  out,  opening,  altering  and  working 
roads  or  highways.  •  •  •  Regulating  coun- 
ty and  township  aflfalrs.  Regulating  the 
practice  In  courts  of  justice.  •  •  •  For  the 
punishment  of  crimes  or  misdemeanors. 
•  •  *  Regulating  the  rate  of  Interest  on 
money.  •  •  *  Creating,  increasing  or  de- 
creasing fees,  percentage,  or  allowances  of 
public  officers  during  the  term  for  which  said 
officers  are  elected  or  appointed.  •  •  24 
Stat.  170.  The  contention  is  that  it  Is  in 
conflict  with  the  last  sentence  quoted,  viz. 
"Creating,  Increasing  or  decreasing  foes,  per- 
centage," etc.  Before  the  act  under  consid- 
eration was  passed,  the  counties  of  the  terri- 
tory were  divided  Into  three  classes,  viz.  first, 
second,  and  third.  Said  classification  was 
based  upon  the  number  of  registered  voters. 
AU  counties  having  a  certain  number  of  vot- 
ers were  counties  of  the  first  class;  counties 
having  a  less  number  of  voters  than  what 
was  required  for  a  flrst-claas  county,  and 


more  thati  a  certain  designated  number,  were 
counties  of  the  second  class;  and  counties 
having  a  less  number  of  voters  than  the  num- 
ber  required  to  make  a  county  of  the  second 
class  were  of  the  third  class.  During  the 
existence  of  such  classification,  laws  were  en- 
acted fixing  the  fees  and  salaries  of  county 
officers  according  to  the  said  classification. 
As  a  rule,  an  officer  of  a  first-class  county  re- 
ceived more  than  an  officer  of  the  second 
class,  and  an  officer  of  the  second-class  coun- 
ties more  than  one  of  the  third  class.  The 
officers  of  counties  of  one  class  received  the 
same  compensation,  t.  e.  a  sheriff  of  one  flrat- 
class  county  received  the  same  compensation 
which  was  allowed  the  sheriffs  of  all  other 
first-class  counties.  The  act  In  question  chan- 
ged the  mode  of  classification  from  the  num- 
ber of  registered  voters  to  the  assessed  valua- 
tion of  the  property  within  the  counties.  By 
it,  counties  having  the  greatest  amount  of 
property  are  made  first-class  counties.  Un- 
der this  act  the  counties  of  the  territory  are 
divided  into  six  classes,  and  the  fees  and 
compensation  of  the  officers  of  each  class  are 
uniform  throughout,  just  as  they  were  under 
the  former  classification.  The  purpose  of  said 
act  of  congress  Is  to  prevent  Special  legisla- 
tion. The  act  under  consideration  Is  not  sucb 
legislation.  The  judgment  of  the  district 
court  Is  affirmed. 

HAWKINS,  J.,  concurs. 

BASER,  C.  3.  (concurring).  The  great  im- 
portance of  the  questions  involved  In  this 
api>eal  must  serve  as  an  apology  for  outlin- 
ing my  views.  The  delicate  equipoise  exist- 
ing between  the  Judiciary  and  the  legislative 
departments  of  the  government,  if  not  the 
integrity  of  the  latter,  and  the  stability  of 
the  whole  body  of  our  statute  laws,  are 
fairly  within  the  Issues  presented,  and  In 
such  a  case  It  must  be  permissible  to  urge 
every  sound  reason  In  support  of  the  final 
conclusion. 

The  iwint  is,  can  the  journals  of  the  legis- 
lature be  Introduced  <n  evidence  to  contra- 
dict or  nullify  the  enrolled  bill?  In  other 
words,  is  this  the  bill  as  It  passed  the  legis- 
lature? The  duty  of  the  courts  to  pronounce 
an  act  void  which  Is  repugnant  to  the  consti- 
tution must  not  be  confonnded  with  this  in- 
quiry. For  more  than  a  hundred  years  the 
courts  of  this  country  have  not  hesitated  to 
declare  an  act  of  the  legislature  void,  when 
clearly  In  conflict  with  the  fundamental  law, 
1  Kent,  Comm.  450.  And  this  duty  does  not 
involve  any  conflict  between  the  courts  and 
the  legislature,  for  it  is  only  securing  to  each 
kind  of  law  Its  due  authority.  The  conflict 
is  really  between  the  different  kinds  of  law, 
—the  constitution  and  the  statute.  Nor  does 
the  exercise  of  this  function  show  that  the 
Judicial  power  Is  superior  in  dignity  to  the 
le^clslative.  Cooley,  Const.  Lim.  195.  Mani- 
festly, the  legislature  cannot  settle  the  ques- 
tion of  the  constltutloDallty  of  a  statute,  be- 
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eanse  tt  Is  a  party  Interested,  and  must  of 
necessity  decide  In  Its  own  favor.  Tbe  meth- 
od of  determination  pursued  by  the  courts  Is 
to  put  tbe  statute  alongside  the  constitution, 
and  tbe  final  determination  Is  made  upon  the 
face  of  tbe  two  Instruments.  Now,  tbe  con- 
tention here  Is  not  that  the  bill  Is  In  conflict 
with  some  provision  of  the  constitution,  but 
It  Is  that  it  never  passed  the  legislature  in 
its  present  form ;  that  two  material  sections 
are  omitted  from  tbe  act,  one  of  which  post- 
pones Its  effect  until  January,  1897.  The 
proposition  Is  to  prove  such  omission  by  the 
Journal  entries.  It  may  be  conceded  that  to 
decide  whether  or  not  the  Journals  of  the 
legislature  may  be  explored  to  determine 
whether  or  not  tbe  act  passed  the  legislature 
is  to  declare  a  rule  of  evidence.  This  being 
so,  the  argument  is  pressed  that  the  undis- 
puted facts  In  tbe  case  show  that  this  Is  not 
tbe  bill  passed  by  tbe  legislature,  and  tibat 
tbe  omissions  referred  to  actually  occurred. 
The  parties  agreed  to  this,— agreed  tiiat  cer- 
tain affidavits  and  exhibits  attached  (copies 
of  Journal  entries)  should  be  considered  in 
evidence;  and  these  clearly  show  the  omls- 
sIoDi,  Gonnsel  for  appellant  then  proceeds 
to  argue:  "The  facts  show  that  this  bill 
was  never  before  either  house  at  oil,— was 
never  passed  by  dther  house,-— bnt  after  a 
bill  had  passed  both  bouses  an  entirely  dif- 
ferent bill  was  made  up  by  aome  cleric  of  a 
committee,  and  handed  to  the  goTemor  to 
sign.  The  blU  handed  to  the  governor  Is  not 
an  enrolled  copy  of  tbe  bill  which  had  passed 
the  bouse,  hence  the  bill  never  passed  at  alL 
Here  is  the  question  presented,  and  here  Is 
the  issue."  It  Is  plainly  to  be  seen  that 
this  gives  the  question  the  allp.  By  what 
authority  is  the  admission  made?  Who  is 
to  defend  the  legislature  when  a  private  liti- 
gant Is  suffered  to  admit  that  it  stultified  it- 
self? I  will  never  consent  that  suitors  may 
stipulate  tbe  Invalidity  of  a  statnte.  If  the 
Journals  tiiemselves  are  Inadmissible  to  con- 
tradict the  law,  the  admissions  of  the  par^ 
ties  are  equally  ao.  If  the  Journals  are  In- 
competent evidence,  the  admissions  will  not 
make  them  competent,  and  the  case  must  be 
decided  as  If  the  Joumala  were  offered  in 
evidence,  and  objected  to  In  due  time  as  Inr 
competent  Mr.  Justice  Cooley  declares  that 
the  courts  will  not  act  upon  the  admissions 
of  parties  that  a  bill  was  not  passed  In  ac- 
cordance with  the  cnostitntlon.  Cooley, 
Const.  Um.  168. 

But  to  the  exact  point:  At  common  law  an 
authenticated  act  of  parliament  waa  con<Anslve 
and  unimpeachaUe.  "And  It  cannot  be  alter- 
ed, amended,  dispensed  with,  suspended  or  re- 
pealed, but  in  the  same  fbrms  and  by  the 
same  authority  ot  parliament;  for  It  Is  a 
maxim  In  law  that  it  requires  the  same 
strength  to  dtes(dve  as  to  create  an  obligation." 
1  BL  Comm.  1S5, 186.  "The  Jomnal  la  of  good 
use  for  the  Intercourse  between  the  two 
bouses,  and  tbe  like.  When  the  act  Is  passed, 
the  Journal  is  exph-ed.   The  Journals  of  par- 


liament are  not  records,  and  cannot  weaken  or 
control  a  statute,  which  Is  a  record,  and  to 
be  tried  only  by  Itself."  Rex  v.  Arundel  (Trin- 
ity Term)  14  Jac.  Hob.  10&-111.  Lord  Coke 
declared:  "A  record  or  enrollment  is  a  monu- 
ment of  BO  high  a  matter,  and  importeth  in 
Itself  such  absolute  verity,  that.  If  It  be  plead- 
ed there  is  no  such  record,  It  shall  not  rec^ve 
trial  by  witnesses,  Juiy,  or  otherwise,  but  cmly 
by  Itself."  2  Bl.  Comm.  330.  "The  secre- 
tary [territories]  shall  record  and  preserve  all 
tbe  laws  and  proceedings  of  the  legislative 
assembly,"  etc  Rev.  St.  U.  S.  S  1^  Thus, 
by  an  express  statute,  the  acts  of  the  legisla- 
ture become  a  "matter  of  record,"  In  a  per- 
manent and  lasting  form.  It  cannot  be  suc- 
cessfully denied  but  that  the  rule  announced 
by  these  ancient  authorities  is  the  same  aa  Is 
understood  and  practiced  In  the  English  court* 
to-day.  "The  common  law  oi  England  aa 
now  practiced  and  understood,  shall,  in  its  ap- 
plication to  evidence,  be  f^towed  and  prac- 
ticed by  the  courts  of  this  terrltwy,  so  far  as 
the  same  may  not  be  inccaislstent  with  this 
act,  or  any  other  law."  Rev.  St.  Aria.  S  1862. 
So  it  mar  be  foirly  clahned  that  tbe  EngUsb 
role  is  established  by  statute.  I  am  Indined 
also  to  view  the  ettart  to  Introdoce  the  Jour- 
nal entries  In  this  case  as  collateral  attack  up- 
on a  high  record,  which  cannot  be  anstained 
by  prottf  aliunde.  Brodnax  v.  Groom,  61  N. 
G.  244.  Tba.t  a  solemn  record  may  not  be  aa- 
■alled  evid^ice  outside  of  Its^  is  a  unlver^ 
■nl  docblne  In  our  Jnrlqniidenoe.  So  strin- 
gent la  the  rule  that  it  is  not  allotrable  to  In- 
troduce a  minute  entry  of  the  same  court  to 
show  that  a  Judgment  was  set  aside.  The 
court  said:  "There  la  no  doubt  the  «mi- 
petent  power  In  the  court  to  make  anch  a  rule, 
bnt  the  questim  is  wheth«-  tiie  entry  of  such 
a  rule  upon  tlie  minutes  is  to  be  recdved  aa 
evidence  against  the  record.  It  appears  con- 
traiy  to  all  well-settled  technical  mlea  i^cn 
the  subject  to  give  the  entry  that  effect  A 
record  Impcxts  verity,  and  can  only  be  tried  hy 
Itself."  Croswell  v.  Byrnes,  9  Johns.  200. 
*ThB  minute  entry  may  be  used  to  correct  the 
Jndgmrat  but  not  to  contradict  it"  Hahn 
V.  Kelly,  84  (3aL  428.  It  cannot  be  vdl 
argued  that  the  Journal  entries  of  a  leglalatme, 
in  their  relationship  to  the  bill,  are  snperiw 
to  the  minute  entries  of  a  court,  in  their  re- 
lattonahlp  to  the  Judgment  Besides,  it  may 
be  Inferred  by  the  direction  to  ke^  a  Joomal 
(Rev.  St  Ariz.  |  2895)  that  its  use  is  to  be  for 
the  lnf<»inatIon  of  the  legislative  body  alone. 
Board  v.  Stevensra,  46  N.  J.  Law,  173;  Bex 
V.  Arundel,  supra.  The  decisions  in  other  Ju- 
risdictions greatly  vary.  In  numbers,  mer^. 
they  may  preponderate  In  tuvox  oC  the  rale 
which  accepts  the  Journal  entries  In  ertdence. 
But  many  of  theae  cases  aie  Inapplicable  to 
the  caae  at  bar.  They  have  been  decided  gm- 
erally  upon  some  mandatory  provision  of  the 
state  cwstituUon,  requiring  the  evidence  of 
a  compliance  with  the  mandate  to  be  "enter- 
ed" in  the  Journals.  Thus  a  reason  hi  gtvec 
for  the  caae.   All  such  cases  may  be  saAn? 
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laid  aside  In  tiUs  matter,  tat  no  coDslitatl«iBl 
prOTtslon  la  in  laaue.  except  the  genecal  re- 
quiremoit  that  all  laws  shall  be  enacted  bj 
the  leglsdatdre.  "An  opinion  In  a  particular 
case,  founded  on  special  circumstance,  is  not 
applliuble  to  cases  under  circumstances  essen 
tially  different"  Brooks  t.  Marbury,  11 
Wheat  00.  Besides,  we  ought  not  to  be  In* 
fiuenced  so  much  by  the  mere  numerical  ar- 
ray which  can  be  paraded  for  eltha  side,  as 
by  the  sound  principles  of  law  and  Just  rea- 
soning which  may  be  embodied  in  the  cases. 
It  may  be  well  to  otserre,  also,  that  in  the 
jurisdictions  holding  the  Journal  entries  ad- 
missible the  tendency  Is  to  recede  from  the  po- 
sition. In  GUdeweU V.Martin. 51  Ark. 551),  11 
S.  W.  882,  M.T.  Justice  SandelB  says,  "The 
courts  are  gravitating  towards  the  English 
rule,"— as  much  as  may  be  understood  from 
People  T.  Stame,  35  111.  136.  From  the  num* 
ber  of  cases  suppOTting  the  stand  .taken  by 
this  court,  I  win  cite  but  a  few  in  addition  to 
those  noted  io  the  main  opinion,  and  this  is 
done  because  of  the  sound  reasoning  upon 
which  they  are  based.  State  v.  Jones  (Wash.) 
34  Pac.  201;  Territory  v.  Clayton  (Utah)  IS 
Pac.  628;  Carr  v.  Coke,  116  N.  a  223,  22  S.  B. 
16.  Is  not  there  too  much  dynamite  in  the 
proposition  which  admits  the  Journals  in  evi- 
dence to  contradict  the  enrolled  bills?  Is  not 
every  statutory  right— rights  Independent  of 
the  common  law.  and  out  of  which  have 
grown  valuable  titles,  etc.— endangered  when 
other  evidence  than  the  emxdied  bill  Is  pre- 
sented to  show  that  It  is  not  the  law?  All  of 
the  laws  upon  our  statute  book  come  from  en- 
rolled bills.  Punishments,  even  the  death 
sentence  and  life  Imprisonment,  have  been 
passed  under  them.  If  these  statutes  are  to 
be  questioned,  and  forsooth  overthrown,  in  in- 
stances, by  the  loosely-kept  and  fragmentaiy 
Journals,  who  is  so  blind  as  not  to  see  the  re- 
sult? The  United  States  supreme  court  de- 
clared: "We  cannot  be  unmindful  of  the  con- 
sequences that  must  result  If  this  court  feel 
obliged  to  declare  an  enroled  bill,  on  which 
depends  public  and  private  interests  of  vast 
magnitude,  which  has  been  duly  authenticated 
by  the  presiding  officers,  and  deposited  In  the 
archives  as  an  act  of  congress,  was  not  In 
fact  passed,  and  therefore  did  not  become  a 
law."  Field  V.  Clark,  143  U.  8.  649,  12  Sup. 
Ct  495.  Judge  Black,  In  an  opinion  given 
upon  a  similar  question,  said:  "I  fear  to  turn 
loose  a  principle  which  might  devour  the 
whole  statute  book."  Op.  Attys.  Gen.  U. 
S.  Again,  it  must  be  conceded  that  the  dif- 
ferent courts,  in  determining  the  question, 
would  come  to  different  conclusions,— one 
holding  that  the  statute  was  a  law,  and  anoth- 
er holding  that  it  was  not  the  law.  What 
utter  confusion  would  arise?  All  are  presum- 
ed to  know  the  law,—are  held  to  know  the 
law;  but,  if  their  knowledge  be  made  to  de- 
pend upon  the  varying  decisions  necessarily 
arising  from  contradictory  records  and  hasti- 
ly-prepared Journals,  the  requirement  will  In- 


Tolve  andlen  oonfusfon  and  IwrfliMpi  Stats 

▼.  Bolce  (Ind.  Sup.)  40  N.  B.  IIS.  Tba  clear- 
cut  Issae  boe  is  one  of  power,— ^  Jnrladlo- 
tion.  The  powers  of  tlie  leglslatiTe  and  Judi- 
cial departments  are  not  merely  equaL  They 
are  exclusive  In  respect  to  the  duties  assigned 
to  each.  They  are  absolutely  independent  of 
each  other.  Each,  within  its  sphere,  is  hedged 
about  with  the  divinity  of  sovereignty.  "The , 
difference  between  the  departments  is  that 
the  Ifl^slature  makes,  and  the  executive  ex- 
ecutes, and  the  Judidary  construes  the  law." 
Chief  Justice  Marshall,  In  Wayman  v.  South- 
ard,  10  Wheat  46.  "  'Judge-made  law*  may 
be  Judicial  tyranny.  The  invasion  of  the 
province  of  the  one  by  the  other  Is  wholly  un- 
warranted. The  legislative  and  Judicial  are 
co-ordinate  departments  ckC  the  government,  of 
equal  dignity.  Each  Is  alike  supreme  In  the 
exercise  ot  its  proper  functions,  and  cannot, 
directly  at  hidlrectly,  white  acting  witliln  the 
limits  of  its  authtwity,  be  subject  to  the  con- 
trol or  supervision  of  the  other  without  an  un- 
warrantable assumption  by  that  other  of  pow- 
er which,  by  the  constitution,  is  not  conferred 
on  It"  Judge  Cooley  in  People  t.  Governor, 
20  Mich.  320;  Cooley,  Const  Llm.  159.  In 
the  sense  of  the  separate  and  distinct  func- 
tions  of  these  two  powers,  the  power  to  make 
the  laws  carries  with  It  the  power  to  declare 
what  has  been  done  In  that  respect,  other- 
wise the  grant  Is  a  mockery, 

"That  Dalter  with  us  in  a  double  sense; 
That  keep  the  word  of  promise  to  our  car. 
And  break  It  to  oar  hoi>e." 

To  look  into  the  Journals,  and  give  them 
controlling  effect  is  notliing  less  than  to  su- 
pervise the  making  of  the  laws.  It  Is  an  in- 
direct, but  nevertheless  an  effective,  way  of 
doing  it  And,  once  set  In  motion,  where 
would  the  power  end?  Suppose  the  engross- 
ing committee  were  al>out  to  insert  a  clause  in 
tlie  bill  that  was  never  enacted,  and  the  Jour- 
nal clerks  were  about  to  record  it;  would  an 
injunction  Issue  to  prevent  the  wrong?  It  is 
not  80  dear  why  this  would  not  be  done,  if 
these  entries  could  be  subsequently  consider- 
ed, and  given  the  effect  of  controlling  the 
bllL  Every  one  must  see  that  such  a  course 
would  necessarily  lead  to  collisions  between 
the  legislative  and  Judicial  departments,  dan- 
gerous to  the  well-being  of  the  whole  body 
politic.  It  Is  l)etter— safer— to  mark  the  point 
where  the  courts  are  requested  to  consider  and 
weigh  the  formute  by  which  a  bill  is  enaoted, 
with  a  view  to  test  the  existence  of  the  law 
Itself,  as  the  further  limit  of  Judicial  power. 
This  rule  respects  the  distinctions  existing  be- 
tween the  two  powers,  and  accords  to  the 
enrolled  bill  its  Just  due,  as  being  a  certain 
and  fixed  test,  and  the  highest  evidence,  of 
what  the  legislature  has  done.  It  is  true  tliat, 
under  the  rule  announced  by  the  decision, 
some  forger  may,  for  a  brief  while,  play  the 
role  of  a  lawmaker,  but  that  is  a  less  evil 
than  to  turn  loose  In  the  legislative  halls  an 
unbltted  and  unbridled  power  of  supervision. 
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Tbe  snceeedlng  legtslatnra  can  nndo  ttie  tU- 
iaiaj  at  tbe  torger,  and,  If  he  is  caught  red- 
bandad,  he  can  be  dealt  with  as  a  criminal. 


PEOPLE  ex  rel.  ROLLTXS  v.  BOARD  OP 
GOM'RS  OP  EIO  GRANDE  COUNTY 
et  aL    (No.  878.) 

(Court  of  Appeals  of  Colorado.    Dec.  9,  1895.) 

UaNUAMDB  —  ALTBRX  ATIVE    WRIT  —  COHPBLUMe 

Lkvt  of  Tax  —  Collatbkal  Attace  or 
Jquohent — Plkadixo— Deuand. 

1.  The  parties  may  Btipalate  that  the  peti- 
tion be  taken  for  the  alternative  writ  inatead 
of  requiring  an  order  for  issue  of  an  altematiTe 
writ. 

2.  Gen.  St.  1883,  c.  23.  fi  7.  as  amended  by 
Act  1887,  i  1  (SesH.  Laws  1887,  p.  240),  prorides 
that,  where  a  money  judgment  is  rendered 
against  a  county,  execution  shall  not  iasae 
thereon,  but  it  may  be  paid  by  a  tax;  bnt  notb- 
in^  in  this  section  shall  prevent  the  connty  com- 
raisaionera  from  paying  such  judgment  by  a 
warrant  drawn  by  them  on  the  ordinary  county 
fund  in  the  conn^  treasury;  provided,  that  the 
power  hereby  riven  to  pay  snch  judgment  by  a 
Kpecinl  tax  shall  be  in  addition  to  the  power  of 
the  commisaionerB  to  levy  taxes  for  other  coun- 
ty  puriMises,  but  they  shall  levy  under  this  law 
only  such  taxes  aa  they,  in  their  discretion,  may 
deem  expedient  or  necessary;  and  provided, 
further,  that  the  powers  hereby  given  the  com- 
missionera  shall  not  be  construed  aa  requiring 
them  to  levy  any  special  tax  to  pay  any  judg- 
ment, unless,  in  their  discretion,  they  sbnll  so 
dptermine.  Act  1891,  §  5  (Sess.  Laws  1891,  p. 
280),  limits  the  general  taxing  power  of  the 
county  by  providing  that  there  shall  be  levied 
for  ordinary  county  revenue  such  rate  as  will 
be  sufficient  to  defray  the  ordinary  county  ex- 
penses. Held  that,  there  being  no  money  in  the 
county  treasury  applicable  to  payment  of  a 
judgment  against  ttie  county,  and  it  being  im- 
possible, under  Act  1891,  that  there  should  be, 
the  commissiont  ra  hare  no  arbitrary  power  to 
refuse  to  levy  a  special  tax  to  pay  tne  judg- 
ment, but,  in  the  absence  of  any  defense,  will 
be  compelled  to  make  the  levy. 

3.  On  mandnmUB  to  compel  levy  of  a  tax  to 
pay  a  judgment  against  a  connty  the  judgment 
cannot  be  attacked. 

4.  A  petition  for  mandamus  to  have  a  tax 
levied  to  pay  a  judgment  against  a  county  need 
not  allege  the  nature  of  tbe  claim  on  which  the 
judgment  was  rendered.  If  its  nature  can  af- 
fect the  right  to  mandamus,  it  should  be  shown 
by  the  return. 

5.  A  demand  for  Myment  of  a  judgment 
against  a  county  Is  sufficient  to  authorize  pro- 
ceedings to  compel  levy  of  a  tax  to  pay  the  judg- 
ment, where,  in  response  to  tbe  demand,  the 
commissioners  state  that  they  will  neither  pay 
the  judgment  nor  levy  a  tax  for  it. 

Error  to  dlatrlct  court,  Rio  Grande  county. 

Petition  of  Frank  W.  RoUlus  for  mandamus 
to  the  board  of  county  commisBloners  of  the 
cotmty  of  Rio  Orande,  D.  O.  Darnell,  and 
others.  Wilt  denied.  PlahidfT  brings  error. 
Bererrad. 

E.  P.  Richardscm,  for  plaintiff  In  error.  JTes- 
ae  Stephenson  and  Gea  P.  WUson,  for  defend- 
ants In  ema*.   Doud  &  Powlo^,  amid  cnrte. 

BISSELL,  J.  Frank  W.  Rollins,  the  owner 
of  a  judgment  against  Rio  Grande  county,  In- 
stituted these  proceedings  in  mandamus  to 
compel  tlie  county  to  levy  a  tax  ta  pay  the 


Judgment  Aa  originally  fonned,  tamea  both 
of  fact  and  oC  law  woe  tendcnd  by  the  peti- 
tion and  the  answer.  All  qneaUona  of  fiact 
were  snbsequfflitty  eliminated  by  adptilation  of 
counsel  nnd  an  order  of  court,  and  only  that 
part  of  the  answer  was  retained  which  i>rao- 
tlcally,  though  somewhat  InfoimaUy,  tendered 
an  Issue  of  law  aa  upon  a  demurrer  reeularly 
and  formally  put  Into  the  petition.  "We  are 
therefore  only  concerned  with  this  matter. 
Stating  only  the  salient  and  material  auc- 
tions, the  petition  recited  tbe  organization  of 
the  county  of  Rio  Grande  under  the  ctmstltn- 
thm  of  tbe  laws  of  Colorado^  and  Ita  possessloa 
of  the  general  contractual,  gorermneDtal,  and 
political  powers  which  belong  to  this  clasa  of 
corporations;  tbe  election  of  a  board  of  connty 
commlB^oners,  who  were  named,  and  alleged 
to  have  been  representing  the  connty  and  trans- 
acting its  business  at  the  time  of  the  demand 
of  payment;  tbe  recovery  of  a  judgment  In 
January,  188B,  by  Burrows  In  one  of  the  dis- 
trict courts  of  tiie  state,  for  $10,002.77  and 
costs;  the  nonpayment  of  the  judgment;  and 
the  petitioner's  title.  The  Judgment  was  in 
force  and  onrevened,  and  tbe  right  of  tbe  pe- 
titicmer  to  collect  it  was  stated  In  apt  terms. 
The  steps  taken  to  cc^ect  It  were  fully  nar^ 
nted.  On  tite  11th  of  December,  1893,  tbe 
petitioner  served  a  notice  and  demand  on  tbe 
board  of  county  commissioners  at  one  of  the 
regular  sessions,  when  all  the  parties  named 
as  commissioners  werepresent  Generally  the 
notice  recited  that  the  plaintiff,  Rollins,  was 
the  owner  of  the  judgment,  and  the  board  was 
requested  to  levy  a  tax  to  pay  the  judgmoit 
and  interest,  demanding  that  it  be  levied  and 
put  on  the  tax  roll  of  the  county  fM-  the  cur- 
rent year.  The  notice  was  dated  on  tbe  11th 
of  December,  and  served  on  the  same  day. 
This  claimant  owned  several  other  judgments 
against  the  county,  and  his  demand  covered 
them.  The  petition  purported  to  state  the  rec- 
ord of  the  proceedings  of  the  board  at  this 
meeting.  The  board  ordered  that  the  demand 
which  was  made  by  Rollins  be  rejected,  and 
the  clerk  was  Instructed  to  notify  him  that 
the  board  declined  to  levy  a  tax  or  to  pay  tbe 
judgments.  The  petition  alleged  there  were 
no  funds  In  the  treasury  applicable  to  tbe  pay- 
ment of  the  debt,  and  that  there  had  been  none 
therein  since  the  rendition  of  the  judgment. 
The  failure  of  the  connty  to  pay  the  judg- 
ments, or  any  part  of  them,  or  to  levy  any 
tax  to  liquidate  them,  was  averred.  These.  In 
brief,  are  the  allegations  of  the  pleading. 
When  the  petition  was  filed,  an  order  was 
made  directing  the  Issue  of  the  alternative 
writ,  which  accords  both  with  tbe  statute  regu- 
lating proceedings  In  mandamus  and  Is  In  har- 
mony with  the  usual  course  of  the  common 
law.  The  order  was  not  carried  out,  but  tbe 
county  appeared,  and  stipulated  that  the  peti- 
tion should  be  taken  for  the  alternative  writ, 
and  the  matter  be  heard  on  the  law  issue 
formed  by  the  pleadings.  This  was  not  an  ir- 
regularity which  at  all  affects  tbe  proceedings, 
and  really  accords  with  the  very  general  ^ac- 
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tice  yMch  oow  prftvaflB.  A  mandaaiiiB  Is  no 
longer  regarded  ta  a  pmogatlre  writ  Its 
form,  tenw,  and  purpose^  and  perhaps  It  may 
tiieref  ore  be  said  many  of  its  objects,  are  to- 
tally different  from  fbose  vblCh  obtained  wben 
the  writ  was  flrst  devised.  This  position  could 
be  earily  snstalned  by  a  reference  to  the  an- 
tborltiea.  Howerer  hiteresttng  thia  mi^  be 
as  a  bit  of  history  or  of  teaming,  it  wonld  have 
very  little  s^nlflcance  In  the  determlnatloD  of 
the  present  matter,  or  aid  In  the  establlsbmrait 
of  a  practice  wbldi  m^  be  deemed  pretty  well 
settled  by  both  the  statute  and  the  decisions. 
Flaher  v.  City  of  Oharteston,  17  W.  Va.  586. 

We  now  recnr  to  the  main  question.  Pat 
in  the  tersest  fasUcm,  It  eoncems  the  right 
of  a  judgment  creditor  to  compd  a  county  to 
levy  a  tax  to  pay  bis  Judgment  If  this 
right  exists,  It  must  be  either  because  It  Is 
conferred  In  direct  terms  by  some  statute,  or 
conferred  In  terms  which  grant  the  right 
when  the  act  is  construed  according  to  w^l- 
recognized  principles  of  statutory  construc- 
tion. The  revenue  legislation  pertaining  to 
this  matter,  and  that  which  confers  political 
and  governmental  authority  on  these  subdl* 
visions  of  the  state,  are  not  alvrays  definite, 
and  fi.re  frequoitly  obscure,  nils  uncertain- 
ty and  6bsciirit7  Is  prommnced  and  uatot- 
tunate.  Some  of  the  enactments  bear  the 
evident  marks  of  an  attempt  to  ctmfer  the  au- 
thority on  the  county  authorities,  and  to  so 
confer  it  as  to  make  It  a  legal  certainty, 
though  so  deftly  expressed  as  to  leave  the 
purpose  of  the  teglBlation  in  doubt  to  any  but 
a  trained  legal  mind.  Notwithstanding  this 
apparent  fact,  the  duty  Is  put  on  the  court 
to  construe  the  act  In  the  light  of  judicial 
precedent,  and  the  apparent  purpose  of  the 
legislation,  r^rdleas  of  our  judgment  of  the 
souroe  at  tbe  history  of  the  acts.  As  the  law 
stood  In  1883^  whenever  a  jndgmrait  was  ren- 
dered against  a  county,  tt  vras  to  be  paid  by 
a  tax  levied  like  other  county  charges,  paid 
Into  the  treasury,  and  turned  over  to  the  per- 
son to  whom  the  money  was  adjudged. 
Iliere  was  a  proviso  in  the  section  wUch  like- 
wise permitted  the  payment  of  I3ie  judgment 
by  warrant  on  the  county  treasury,  when 
there  were  funds  there,  not  otherwise  appro- 
priated, which  could  be  applied  to  the  pur* 
pose.  0«L  St  1888,  I  SZI.  Whether  this 
general  right  to  levy  a  tax  to  pay  a  Judg- 
ment would  be  always  available  la  not  en- 
tirely clear.  Subsequent  legislation  puts  cer- 
tain restrictions  on  the  county  authorities 
with  reference  to  tbe  amount  of  taxes  which 
may-  be  levied  in  any  one  year.  Oen.  St 
1883,  I  2Sia  According  to  this  proTislon. 
the  tax  levy  for  any  cnrrent  year  was  lim- 
ited to  10  mills  on  the  dollar  for  ordlnaty 
county  purposes.  Evidently  this  might  or 
inisht  not  in  any  given  ease,  produce  a  sur- 
plus after  the  payment  of  any  outstanding 
judgment  We  are  not  conceined  with  this 
possible  difflcnll7<  Sulmeqnent  acts  of  the 
leffislaton  have  totally  changed  this  genml 
scheme,  and  have  tnonght  about  the  lesult 


whldi  creates  oar  ^Ment  dlfflcalty.  ta  1887 
the  le^slatnre  passed  an  act  specifically  pro- 
viding tor  tbe  levy  of  taxes  to  pay  judgments 
against  counties.  SecUfflt  1  of  the  act  reads 
as  tollows:  "That  section  7,  dbapter  28,  of 
the  Oenend  Statutes  of  tbe  state  of  Oolorado, 
be^  and  tbe  same  is  hereby  amraided  so  as  to  ^ 
read  as  follows:  Sec*?.  When  a  Judgmoit 
shall  be  given  and  rmdered  against  a  coun- 
ty of  this  stete  In  the  name  of  Its  board  of 
county  commlssiotta^  or  against  any  county 
<fflc»,  In  an  action  prosecuted  Ixf  or  agiUnst 
him  in  his  ofllcial  capacity,  or  name  of  office, 
when  the  judgment  Is  for  money,  and  is  a 
lawful  county  charge,  no  execution  shall  Is- 
sue thereon,  but  the  same  may  be  paid  1^  the 
levy  of  a  tax  upon  the  taxable  property  of 
said  county,  and  wben  the  tax  shall  be  ctA- 
lected  by  tbe  county  treasurer.  It  shall  be 
paid  over,  as  test  as  collected  br  him.  to  Qie 
judgment  creditor,  or  his  ov  her  assigns,'  up- 
on the  uecution  and  ddlvery  of  proper 
vouchers  tiierefor;  but  nothing  ctmtalned  in 
this  section  shall  operate  to  prevent  the  coun- 
ty commlsslonera  from  paying  all  or  any  part 
of  any  such  judgment  by  a  warrant,  ^rawn 
by  them  upon  the  ordinary  county  fund  in 
the  county  treasury;  provided,  that  the  pow- 
er hereby  conferred  to  pay  such  judgmrat 
by  a  spe^  levy  of  sucb  tax,  shall  be  htid  to 
be  In  addition  to  the  taxing  power  given  and 
granted  to  such  board,  to  levy  taxes  for  oth- 
er county  purposes,  but  the  board  ot  connty 
commlnloners  shall  levy  under  this  law  (mly 
such  taxes  as  they.  In  their  discretion,  may 
deem  acpedlmt  or  necessary,  and  all  taxes 
levied  by  authority  of  this  act  shall  not  ex- 
ceed one  and  one-half  per  centum  on  the  dol- 
lar of  assessed  property  for  any  one  fiscal 
year;  and,  provided,  further,  that  tbe  pow- 
ers herein  given  to  the  beard  county-  ctnn- 
misslonem  shall  not  be  construed  as  requir- 
ing said  board  to  levy  any  special  tax  to  pay 
ai^  jadgment,  unless  in  Its  discretion  the 
said  board  shall  so  determine.  Any  and  all 
taxes  levied  to  pay  the  last  payment  upon,  or 
to  pay  any  such  Judgment  shall  be  valid, 
whether  the  sum  sought  to  be  raised  thereby 
exceeds  the  sum  due  on  Bach  judgment,  prin- 
cipal and  interest  or  not;  but  such  excess  of 
the  sum  required  sball  not  exceed  a  sum 
equal  to  ten  per  centum  ct  such  required 
sum,  and  no  sale  of  real  estate  mode  to  make 
such  taxes  shall  be  invalid  by  reason  of  soch 
excess.  If  the  same  Is  within  tbe  above  speci- 
fied limit;  but  oil  levies  to  pay  jadgm«it8 
shall  be  made  as  near  as  possible,  to  raise  a 
snm  equal  to  that  due  on  the  judgmmt  to 
pay  which  the  tex  is  levied;  bat  neverthe- 
less, any  excess  levied,  If  such  excess  does 
jiot  exceed  the  said  ten  per  c«itam  of  the 
snm  due  and  desired  to  be  paid,  shall  not  in- 
validate any  tax  levy  upon  or  tax  sale  of 
real  or  personal  estat^  mode  to  raise,  make 
or  collect  the  said  sum  due  and  excess." 
Bess.  Laws  1887.  p.  240.  The  giant  of  au- 
thority is  plain,  definite,  broad,  and  complete. 
Taking  tbe  granting  clauses  by  themselves^ 
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they  gtre  the  amplest  authority  to  levy  a 
tax  to  pay  a  Judgment  There  can  be  no  pos- 
sible dubitation  concerning  It.  The  same  re- 
striction which  was  expressed  In  section  527 
of  the  Geueral  Statutes  Is  retained  here.  The 
judgment  creditor  may  not  Issue  an  execu- 
tion and  levy  on  the  property  of  the  county. 
The  legislature  still  re^rlcted  his  relief  to  the 
levy  of  a  tax  which  might  be  applied  to  this 
pm-pose.  The  county  commissioners  are  not 
ueeessarily  limited  to  the  exercise  of  this 
liower.  According  to  this  act,  the  Iward  can 
levy  a  taX|  or  It  may  pay  the  creditor  by  a 
warrant  drawn  on  the  treasury.  This  is  on 
the  a«8ttmptlon  that  there  Is  money  In  the 
treasury,  not  otherwise  appropriated  or  dis- 
posed of,  which  the  board  sees  fit  to  apply 
to  the  Uqnldatlou  of  any  such  claim.  There 
would,  of  necessity,  be  no  money  In  the 
treasury  which  could  be  thus  used,  unless 
the  restricted  levy  of  10  mills  should  produce 
a  sum  which  would  exceed  the  ordinary  ex- 
penses of  the  county.  This  might  often  hap- 
pen. Cases  might  arise  where  there  would 
be  money  In  the  treasury  If  the  board  had 
levied  a  tax  to  the  full  limit  of  their  author- 
ity, and  the  proceeds  bad  gone  Into  the  coun- 
ty treasury.  No  such  fact  exists.  The  pe- 
tition avers  there  was  no  money  In  the  treaa* 
ury  which  could  be  applied  to  the  paym^t 
of  the  Judgment.  On  demurrer  this  must  be 
taken  to  be  tme,  and  we  thus  bare  a  caae 
where  there  is  no  money  properly  applicable 
to  the  payment  of  the  Judgment  In  the  coun- 
ty treaanryi  and  where  the  only  relief  the 
creditor  can  obtain  la  throngh  the  exercise 
of  the  authority  to  levy  a  tax. 

TtKn  l8  stiU  another  onurideratlon,  aris- 
ing from  a  subseguoit  act  of  the  legislature^ 
which  la  of  TOT  great  significance,  ftvce, 
and  import  In  compelling  this  court  to  fol- 
low the  xmcedents,  which  will  be  dted.  As 
has  already  been  stated,  np  to  1887  the 
county  bi^  the  right  to  levy  a  lO-mllls  tax 
tac  ordinary  county  purposes,  and  devote 
any  money  In  excess  of  the  ordinary  county 
charges  to  the  payment  of  Judgment  cred- 
itors. This  power  has  been  taken  away. 
The  county  authorities  may  not  now  levy  a 
tax  vblch  shall  equal  the  sum  of  10  mills  on 
the  dollar,  except  under  certain  d^nlte  con- 
ditions. In  1881  the  legislature  amended 
chapter  d4  of  the  Statutes  of  1888,  and  there* 
by  limited  the  power  of  tbe  county  authori- 
ties with  respect  to  tiw  levy  of  taxes  by  tbe 
following  provision:  "Sec.  6:  Tliere  shall  be 
levied  and  assessed  *  *  *  for  state  pui^ 
poses  *  *  *;  for  intarest  and  payment  on 
county  bonds  *  *  *;  for  support  of  schools 
*  *  *;  for  ordinary  county  revenue  such 
rate  as  will  be  sufflclent  to  defray  the  ordi- 
nary county  expenses.  ■  ■  *"  Sees.  Laws 
1801,  p.  289.  It  can  therefore  never  hap[>en 
tha,t  there  will  be  in  the  county  treasury  any 
funds  on  which  a  warrant  can  be  drawn  to 
pay  tbe  Judgment  creditor.  It  must  be  as- 
sumed tbe  board  will  obey  the  legislative 
command,  and  levy  only  such  taxes  as  shall 


produce  a  sum  adequate  to  pay  die  estimat- 
ed and  probable  current  (qperatlng  expenses 
of  the  county.  The  averment  tliat  there  wan  j 
no  money  In  the  treasury  applicable  to  the  | 
payment  of  this  Judgment  may  not  only  be 
accepted  as  true  by  the  admissions  of  the  de- 
murrer, but  must  be  taken  to  be  legally  and 
presumptively  true  because  of  this  legisla- 
tion. Under  these  circumstances,  tbe  cred- 
itor can  never  be  paid  unless  the  county  ao- 
thoritles  shall  levy  a  tax  to  satisfy  the  judg- 
ment. It  Is  Impossible  otherwise  to  get  any 
funds  into  the  treasury  which  shall  be  legal- 
ly and  legitimately  applicable  to  this  specific 
object.  That  the  purpose  Is  a  legitimate  oce 
must  be  conceded,  because  the  act  of  ma' 
expressly  confers  on  the  board  the  anthoritjr 
to  levy  a  tax  to  pay  such  debts.  Considering 
only  the  terms  In  which  the  antbority  Is 
granted,  and  regarding  only  tbe  fact  tbat  the 
creditor  Is  such  by  Judgmoi^  and  tberefore 
entitled  In  law  to  his  money,  everybody 
would  concede  the  duty  to  perform  wu 
thereby  laid  on  the  board.  The  only  possible 
answer  to  the  decision  is  derivable  from  the 
proviso  contained  In  the  act.  That  proviso 
a'^parently  limited  the  power,  and  left  tbe 
creditor  without  the  right  to  compel  its  aa- 
dbBe,  because  of  the  discretion  omceded  to 
tbe  covmty  authorities.  If  we  sboold  accept 
this  construcUon,  It  would  create  an  insure 
mountable  difficulty.  The  cxeditor  would  be 
at  tbe  mercy  of  the  county  aathoritieB.  He 
would  be  entirely  dependent  on  the  good 
faith  and  the  business  integrity  of  tboee  who  j 
might  hain>en  to  constitute  tbe  county  gov- 
ernment. We  cuL  easily  imagine  Ills  sltoa- 
tion,  if  the  county  was  at  all  embarrassed,  ei- 
ther  by  the  extent  of  its  expenditures  or  the 
limit  of  the  debta  It  had  already  contracted, 
and  tbe  burd^  of  its  current  levies.  Tbe 
situation  would  be  heightoied  and  embar 
raased  by  tbe  general  dertre  to  escape  the  j 
burden  of  taxation.  Tb»  tstravagance  of  I 
one  board,  and  the  ctmtractlcm  of  debts  wUd  I 
might  be  put  into  Judgments,  would  be  sue  I 
ceeded  a  CMrespondlng  economy,  and  ao  j 
agreed  limitation  of  tbe  levy  to  the  most  j 
ectmomldd  management  of  the  county  s^-  | 
fairs.  The  history  of  munldpaUtles,  of  coun- 
ty governments,  of  atate  affidrs,  and  even  of 
national  concona,  pomita  oa  to  indulge  in  tiir 
presumption  that  the  acceptance  of  this  eoa- 
Btruction  might  le^  to  the  wholesale  xepe- 
diatUm  of  the  legitimate  oUigations  and 
debts  of  oountlea.  1^  conaldemtSon  forbldi 
us  to  accept  tbe  constivctlon  which  the  iqi- 
rescntatlves  of  tbe  conn^  would  place  on  tbe  I 
statute.  It  lacks  honesty  of  purpose,  and 
we  may  at  least  mistrust  an  Intention  to  re- 
pudiate a  debt  which  baa  been  r^fularly  and 
legally  established.  We  shall  accept  no  soeh 
construction  on  the  bssis  of  any  sodi  In- 
deflnlte  legislation.  Scanning  the  snsvff. 
we  might  be  led  to  con<dnde  the  Jndemepi 
was  not  legitimate  obtained,  and.  If  the 
matter  had  been  property  detmded  by  tbe 
then  constituted  county  authoritiea,  the  debt 
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might  not  hare  reflulted  in  a  Jndffment.  Wa 

are  not  at  liberty,  however,  on  this  hearing, 
or  in  these  proceedings,  to  indulge  In  any 
such  Inferences,  or  on  the  basis  of  any  such 
presumptions  to  hesitate  to  enforce  the  ap- 
parent legal  rights  of  this  Judgment  creditor. 
In  these  proceedings  the  Judgment  must  be 
ucL-epted  as  a  verity.  It  cannot  be  collateral- 
ly attacked.  It  must  be  assumed  to  repre- 
Kent  an  honest  debt,  regularly  contracted, 
fairly  and  honestly  put  Into  collectible  form. 
IT.  S.  V.  New  Orleans,  98  U.  S.  381;  Wells  v. 
Town  of  Mason,  23  W.  Va.  456.  These  and 
many  other  authorities  hold  the  Indebtedness 
i  t'pix'sented  by  a  Judgment  to  be  conclusively 
i.sta.bli8hed  by  the  formal  entry.  It  therefore 
follows  that  Rollins  had  a  claim  which  the 
county  could  not  Impeach  or  attack,  because  of 
the  character  of  the  indebtedness  on  which  it 
was  entered.  The  ancillary  right  of  enforce- 
ment is  a  legitimate  deduction  from  these 
facts  and  this  law,  providing  the  discretion 
which  the  act  attempted  to  give  the  authori- 
ties Is  no  bar  to  proceedings  by  mandamus 
to  compel  the  levy  of  the  tax. 

This  question  lias  been  so  often  and  so 
uniformly  adjudged  In  favor  of  the  Judgment 
creditor  as  to  require  no  argument  to  demon- 
f^trate  It,  and  scarcely  the  citation  of  an  au- 
thority to  support  IL  Ever  since  the  early 
case  of  Supervisors  t.  U.  S.,  4  Waa  435,  It 
lias  been  uniformly  adjudged,  words  like 
tliose  contained  In  this  statute  do  not  confer 
a  discretion  which  permits  the  tward  to  levy 
a  tax  to  pay  a  Judgment,  or  to  refuse  to  levy 
it,  as  they  may  deem  fit  In  all  statutes  of 
this  description  the  word  "may"  is  interpreted 
to  meau  "must."  The  permission  is  regarded 
as  equivalent  to  a  mandate  wherever  the  pub- 
lic interests  oi  the  rights  of  third  persons 
are  concerned.  The  discretion  only  exists 
where  there  are  no  third  parties,  eltber  the 
jubiic  or  persons,  to  be  Injuriously  affected 
by  its  exercise.  This  matter  has  been  settled 
by  a  long  line  of  authorities  that  may  be 
found  in  all  the  text-books  which  treat  of 
this  matter.  1  Dill.  Mun.  Corp.  S  98;  End. 
Interp.  St.  S  147;  Suth.  St.  Const.  S  460  et 
Beq.  Following  this  well-establlsbed  rule,  we 
are  compelled  to  conclude  the  proviso  in  the 
statute  does  not  bar  the  application,  and  the 
Judgment  creditor,  being  otherwise  remedi- 
less, may  Invoke  the  power  of  the  court  to 
issue  a  mandamus  to  compel  the  board  to 
levy  the  tax  requisite  to  pay  his  Judgment. 
He  was  without  other  adequate  remedy,  and 
under  such  circumstances  bis  right  to  man- 
rlamus  is  well  settled.  We  are  aware  of  a 
recent  decision  In  the  circuit  court  of  appeals 
of  the  Eigbth  circuit  (Board  v.  King,  15  C. 
C.  A.  93,  67  Fed.  945)  which  is  opposed  to 
tliis  doctrine.  We  have  read  the  opinion 
with  a  great  deal  of  care,  and,  while  we  do 
uot  concar  in  its  reasoning  as  applied  to  the 
ease  at  liar,  and  possibly  not  as  applied  to 
tUe  case  which  was  decided,  our  difference 
springs  mainly  fnnu  a  consideration  wbich 
evidently  waa  not  present  to  the  mind  of  the 


eminent  Jndge  who  wrote  the  opinion,  or  ta 

the  court  which  Indoraed  It  Unless  we  have 
attached  unusual  and  unwarranted  force  to 
the  subsequent  legislation,  we  must  conclude 
the  act  of  1891  was  not  called  to  the  court's 
attention.  Our  first  difference  with  tbe  dis- 
tinguished court  is  with  refa*^ce  to  the  de- 
fect which  Is  pointed  out  In  the  pleading. 
We  do  not  understand  the  court  to  put  its  de- 
cision on  this  ground,  or  to  have  reversed  the 
case,  because  the  plaintiff  failed  to  allege  the 
cause  of  action  stated  in  the  suit  wherein  his 
Judgment  was  recovered.  The  court  simply 
say  they  are  unable  to  determine  from  his 
pleading  whether  the  Judgment  was  rendered 
on  warrants  Issued  for  the  general  current 
expenses  of  the  county,  and  therefore  mat- 
ters as  to  which  the  board  of  county  commis- 
sioners might  have  some  discretion.  The  re- 
versal is  not  put  on  that  basis.  Stated  as  a 
principle  of  pleading,  we  cannot  concede  its 
accuracy.  The  suit  Is  brought  on  a  Judgment. 
The  Judgment  Imjrarts  verity.  According  to 
the  decision  of  the  supreme  court  of  the  Unit- 
ed States,  cited  supra,  it  cannot  be  coliateni]- 
ly  inquired  into.  Why  a  plaintiff  who  sues 
on  a  Judgment  to  compel  a  board  to  levy  a 
tax  should  state  the  cavse  of  action  which 
has  resulted  in  his  Judgment,  is  not  clear  to 
our  apprehension.  Since  the  court  did  not 
put  its  reversal  on  that  ground,  we  are  not 
compelled  to  do  otherwise  than  express  our 
want  of  assent  to  the  proposition.  We  can 
quite  readily  see  that  there  may  be  a  sug- 
gestion of  legal  accuracy  In  the  discussion, 
and  that  it  may  contain  the  germ  of  a  de- 
fensible legal  proposition.  Where  we  should 
differ  respects  the  statement  as  to  the  party 
on  whom  is  properly  cast  the  burden  of  the 
plea.  We  think,  when  the  statute  provides 
that  a  Judgment  debtor  may  have  a  tax  lev- 
led  to  pay  his  Judgment,  where  no  warrant 
can  be  issued  for  Its  Uquldatlon,  the  statute 
means  precisely  what  it  says,  and  that  there 
can  be  no  d^ense  to  the  plaintiff's  petltitm 
for  a  writ  founded  on  his  failure  to  allege 
that  his  cause  of  action  was  of  one  sort, 
rather  than  of  another.  Where  we  concede 
the  truth  may  lie— concerning  which  we  ex- 
press no  definite  opinion,  since  the  question 
does  not  arise  in  the  present  controversy— is 
in  the  direction  of  the  defenses  which  might 
be  set  up.  We  should  say  nothing  about  it; 
only  where  we  In  any  wise  dissent  from  so 
eminent  a  court  we  are  bound  to  express  the 
reasons  for  our  conviction.  The  statute  does, 
in  terms,  purport  to  give  a  discretion  to  the 
board  of  county  commissioners  to  either  levy 
a  tax  or  Issue  a  warrant  We  have  insisted, 
and  still  Insist,  that  their  discretion  is  a  legal 
one,  and  that  the  word  "may"  means  "must," 
aod  the  board  can  be  compelled  by  man- 
damus to  levy  a  tax,  unless  they  can  assign 
some  legal  reason  on  which  to  base  their 
claim  of  right  to  the  exercise  of  the  discre- 
tion conferred.  We  are  not  prepared  to  say. 
If  the  county  should  allege  that  the  plaintiff 
bad  gotten  his  Judgment  on  warrants  which 
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wen  Issned  In  fbe  dlBCharge  of  tbft  eatreat 
erpexacB  of  the  coantTi  and  tbat  fnnda  would 
be  In  tbe  trenrary  on  tbe  Incoming  of  the 
taxes  collectible  reason  of  the  current 
lery,  which  wonld  be  properly  applicable  to 
the  payment  of  these  claims,  this  might  not 
be  a  good  return  to  an  application  for  such  a 
wilt«  TUfl  might  be  a  case  where  the  court 
would  refuse  to  Issue  the  mandate.  We  ap- 
prehipnd,  though,  It  Is  a  matter  properly  pre- 
sentable In  the  return,  and  Is  not  the  subject- 
matter  of  an  indispensable  allegation  In  the 
application.  For  slmllai  reastHis  we  are  In- 
cllDod  to  withhold  our  assent  to  the  proposi- 
tion that,  because  tbe  discretion  may  be  ex- 
ercised In  either  one  of  two  ways,— either  by 
the  lery  of  a  tax  or  the  issuance  of  a  war- 
rant,—the  trial  comt  Is  without  the  right  to 
Issue  a  writ  to  compel  Its  exercise  In  the  <mly 
way  which  will  serve  to  protect  the  Interests 
of  the  petitioner.  If  the  doctrine  stated  In 
the  King  Case  were  carried  to  Its  legitimate 
conclusion,  the  courts  could  never  compel  a 
board  to  levy  a  tax  to  pay  a  Judgment.  A 
discretion  la  given  by  the  statute.  That  dis- 
cretion is  to  levy  a  tax  or  issue  a  warrant 
If  the  discretion  is  adjudged  to  be  sufficiently 
broad  to  permit  the  board  to  levy  a  tax,  or  to 
refuse  to  levy  it,  and  pay  tbe  Judgment  by  a 
warrant  drawn  on  a  treasury  In  which  there 
are  no  funds  applicable  to  Its  payment,  and 
to  which,  according  to  the -allegations  of  the 
petition  and  under  the  statute  of  1891,  no 
money  can  ever  come  which  can  be  nsed  for 
that  purpose,  a  discretion  will  be  conceded 
which  has  been  condemned  by  all  the  courts 
which  have  considered  this  subject.  It  Is 
certainly  a  very  pronounced  example  of  what 
has  been  condemned  as  contrary  to  good 
morals.  It  was  once  inquired.  "What  man 
Is  there  of  yon,  whom.  If  his  son  ask  bread, 
will  he  give  him  a  stone?"  Matt  vll.  9.  Un- 
der circumstances  like  tbe  present,  and  fol- 
lowing this  decision,  the  Judgment  credited 
wonld  most  certainly  get  a  stone.  It  would 
create  the  never-ending  circle.  The  creditor 
reduces  a  legitimate  claim  to  Judgment  On 
the  demand  to  pay  the  debt  or  levy  a  tax, 
the  board  refuses  to  make  the  levy,  but  Is- 
sues a  warrant,  which  c&nnot  be  paid.  When 
this  warrant  Is  put  Into  Judgment,  a  like 
result  ensues.  A  task  would  thus  be  laid  on 
the  creditor  Incomparably  easier  and  more 
pleasant  than  the  punishment  imposed  by  the 
gods  on  Sisyphus.  We  therefore  conclude 
there  is  by  the  statute,  In  the  absence  of  the 
suggested  defense,  or  any  other  equally  avail- 
able one,  no  such  discretion  vested  In  the 
board  as  will,  as  a  matter  of  law,  defeat  the 
petitioner's  right  to  the  peremptory  mandate. 

The  objection  based  on  the  character  of  the 
demand  we  do  not  regard  as  well  taken. 
The  Code  provides  for  the  Issuance  of  the 
writ,  and  prescribes  the  general  form  and 
character  of  the  petition  and  the  proceedings 
which  may  be  h.^d  and  taken  under  it  This, 
with  the  accepted  coarse  of  such  proceedings 
lu  states  where  there  are  no  statutory  regula- 


tions, leads  ns  to  conchlde  tben  tt  no  neceail- 
ty  for  greater  accuracy  In  the  atatcmem  of 
the  petltiooer's  claim  than  would  safDoe  as  s 
statement  of  a  cause  of  action  In  an  ordinfiry 
pleading.  In  other  words,  a  petition  fi>r  a 
mandamus  Is  to  be  construed  In  tbe  san-; 
way,  and  subject  to  the  genoAl  rules,  ap- 
plied In  the  C(ABtmctIon  of  an  cmliiiary  rfii:t- 
plaint  The  c»tatnty  to  a  certain  Intent  In 
every  partlcalar  Is  no  longer  a  prerequii^te.  I 
Substantial  accuracy  Is  all  that  Is  necettsarj.  ! 
Tested  by  these  mles,  the  petition  was  ample.  | 
and  the  writ  should  go.  The  form  of  tbe 
demand  was  «iongh  to  hiittate  tbe  tight  whra 
the  board  refused  to  act  in  the  praises. 
Their  refusal  was  couched  in  such  broad  and 
general  terms  of  denial  as  to  amount  boita 
to  a  refusal  of  payment  and  a  refusal  to  lery 
any  tax  to  Uquldate  the  debt  Since  tbe 
board  did  this,  the  law  does  not  require  anj 
other  or  farther  demand,  for  the  breadth  of 
the  denial  will  make  up  for  any  narrowness 
In  the  request,  and  the  two  together  must  be  | 
taken  as  sufficient  to  entitle  the  plalntitf  to 
file  bis  application.  We  therefore  bold  the 
court  «Ted  In  sustaining  the  demurrer  and 
dismissing  the  plafntifTs  proceedings.  Tbe 
Judgment  will  accordingly  be  reversed,  and 
remanded  for  further  proceedings  In  conform- 
ity with  this  opinion.  Reversed. 


PEOPLE  ex  reL  ROLLINS  v.  BOARD  OP 
COU'RS  OF  RIO  GRANDB  COUNTY 
St  aL    (No.  878.) 

(Ooort  of  Appeals  of  Colorado.    Dec.  9,  1805.) 

Error  to  district  court  lUo  Graade  county. 

Petition  of  Frank  W.  Rollins  for  mandam-n 
to  the  board  of  county  commissioners  of  the 
county  of  Rio  Qnnde,  D.  O.  Darnell,  and  otk- 
era.  Writ  denied.  Plaintiff  brings  error.  Re- 
versed. 

E.  F.  RldiardsoD,  tot  i^aintlff  In  error.  Jet- 
se  Stephenson  and  Oeo.  P.  Wilson,  for  defead- 
ants  in  emir.    Doud  &  Fowler,  amid  cnris. 

PER  CURIAM.  These  proceedings  were  is- 
stituted  by  Hollins  to  collect  judgment  originil- 
ly  recovered  by  one  Jenney,  and  transferred  to 
him.  They  took  Buhstantiaily  the  same  stef^ 
as  in  tbe  other  case  against  the  connty  of  Rw 
Grande  i42  Pac  1032).  and  for  the  reaaoos  giTn 
in  that  the  plaiotiCE  is  entitled,  anleu  the  mat- 
ter be  otherwise  defended  than  by  the  premat 
demurrer,  to  a  judgment  directing  tbe  mawli- 
tory  writ  to  issne.  Beferring  to  the  other  cqH»- 
ion  for  the  reasons  on  whioi  we  rest  our  t-on- 
elusions,  wo  reverse  and  remand  tJw  csosb 
Reversed. 


PEOPLE  ex  Tttl.  RBYNOLDS  v.  BOAKD  OF 
OOM'BS  OF  BIO  GBANDB 
COUNTY. 

(Oonrt  of  Appeals  of  Colorado.    Dee  9.  1895.1 

Error  to  district  court  Rio  Grande  connty. 

Action  by  the  state,  on  ration  of  one  R«ye- 
o1(1h.  Htraiost  the  board  of  county  commissionen 
of  Mm  Grande  county.  From  a  judgment  far 
defendant,  plaintiff  brings  error.  lUrvexaed. 
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R  7,  lUdiardBOD,  far  ^lUoUff  in  «rH>r.  Jes- 
se Stephenson  and  Geo.  F.  Wilson,  for  defend- 
aut  in  wnr.  Dood  ft  Fowler,  amlol  cnrto. 

REED,  P.  J.  In  this  case  tbe  ssme  legsl 
qnostionA  are  presented  as  in  People  t.  Board  of 
Com'ra  of  Rio  Grande  Oo.  (decided  at  this  term) 
42  Pac.  1032.  The  facts  are  so  sllffbtlr  Tariant 
that  no  examination  and  review  of  than  is  neo- 
esaary  In  this  opinion.  The  cwdasion  In  that 
case  most  control  thfs,  and  requires  that  the 
judgment  be  rereraad,  and  the  cause  remanded. 
H«Tersed, 


WILSON  T.  AMBRICAN  NAT.  BANK  OF 

PUEBLO. 

(Court  of  Appeals  of  Oolorado.    Dec.  9,  1895.) 

FRADDULSn  COKTBIAHOB— AaSiemUUfT  TO  DSBT' 

OB  or  ACOOCMTS. 

Gen.  St  1 1S20,  proriding  that  all  assign- 
ments of  goods  or  things  In  action  made  in  trust 
for  the  use  of  the  person  making  the  same  shall 
be  Told  as  against  existing  creditors  of  the  as- 
signor, does  not  apply  where  a  debtor,  on  being 
called  on  for  a  settlement,  assigned  all  his  book 
accounts  to  the  creditor,  the  accoonts  being 
worth  lew  than  the  amonnt  of  the  debt. 

Appeal  frtnn  district  conrt,  Arapahoe  coun- 
ty. 

Action  by  Altus  T.  Wilson  against  W.  R. 
Gregg.  An  attachment  was  Issued,  and  pro- 
cess In  garnishment  was  served  on  certain 
persons  Indebted  to  plaintiff.  The  American 
National  Bank  of  Pneblo  Intervraed,  claim- 
ing to  own  the  debts  under  an  assignment 
from  defendant.  Judgment  for  interrener, 
and  plaintiff  appeals.  Affirmed. 

Laws  &  Prescott,  for  appellant.  Rogers, 
Cuthbert  &  Ellis  and  Frank  U  Woodward, 
for  appellee; 

THOMSON,  J.  On  the  25th  day  of  Janu- 
ary, 1893,  the  appellant  brought  suit  against 
"NV.  R.  Gregg  for  $585.83,  due  on  account.  A 
xvrit  of  attachment  was  issued,  and  process 
In  garnishment  served  upon  certain  debtors 
of  Gregg,  who  thereupon  answered,  admit- 
ting their  indebtedness  to  him.  On  the  27th 
clay  of  February,  1893,  tbe  appellee  filed  its 
petition  In  Intervention  In  the  cause,  alleging 
tiiat  it  was  the  owner  of  the  debts  attached, 
by  virtue  of  an  assignment  to  it,  for  a  valu- 
able consideration,  made  by  Gregg  on  the 
24th  day  of  January,  1893,  of  all  his  book 
accounts  and  bills  receivable,  among  which 
-were  the  debts  above  mentioned,  and  pray- 
ing an  order  upon  the  garnishees  for  the 
payment  to  the  Intervener  of  tbe  moneys  for 
which  they  had  answered  they  were  Indebt- 
ed. It  appears  from  the  evidence  that,  on 
.Tanuary  24th,  Gregg  owed  the  intervener 
about  $11,000;  and  that,  in  tbe  evening  of 
that  day,  the  bank  Interviewed  Mr.  Gregg 
upon  the  subject  of  an  adjustment  of  the  in- 
debtedness. He  professed  himself  unable  to 
do  anything  except  to  trauRfcr  bis  book  ac- 
counts. The  following  Instrument  was  then 
executed:  "Pueblo,  Colorado,  January  2-i, 
l.S!*2.  Fpr  value  received,  I  hereby  assign, 
transfer,  and  set  over  to  the  American  Na- 


tional Bank  of  pueblo  all  book  acoonnta  and 
biUa  receivable  due  and  owing  to  nu  at 
Pueblo,  Bessemer,  and  Denvw.  growing  out 
of  my  business  at  those  places  as  a  dealer  In 
coal;  and  I  hereby  authorise  the  said  bank 
to  take  possession  of  my  books  of  account, 
and  poUect  tbe  said  accounts.  W.  R.  Gregg." 
Tbe  bank,  upon  Investigation,  found  that  the 
accounts  were  insufficient,  and  immediately 
Instituted  legal  proceedings  for  the  recovery 
of  the  debt,  wbicb  afterwards  resulted  In 
the  collection  of  the  amount  Its  daim,  ex- 
cept about  $4,000. 

Upon  the  hypotheala  that  the  accounts 
were  assigned  as  security  for  the  debt,  coun- 
sel contend  that  the  transaction  was  void  by 
virtue  of  section  11  of  the  statute  of  frauds, 
which  reads  as  follows:  "AU  deeds  of  gift, 
all  conveyances,  and  all  transfers  or  assign- 
ments, verbal  or  writteoi,  of  goods,  chattels 
or  things  In  action,  made  in  trust  for  the 
use  of  the  person  making  the  same,  shall  be 
void,  as  against  the  creditors  existing  of 
such  person."  Oen.  St  |  1520.  Tbey  lay 
down  the  general  and  comprebensive  propo- 
sition that  a  sale  absolute  on  Its  fsce,  but  In 
reality  given  for  tbe  purpose  of  securing  a 
past  Indebtedness,  Is  equivalent  to  a  reserva- 
tion of  a  trust  for  the  use  of  the  vendor,  and 
Is  therefore  within  the  sUtute;  citing  Hill 
v.  Butiedge,  83  AI4.  182.  4  South.  185;  Mc- 
Dermott  v.  Ebom,  90  Ala.  258,  7  Soutb.  751; 
Newell  T.  Wagness,  1  N.  D.  62,  44  N.  W. 
1014;  Innis  v.  Carpenter,  4  Cok>.  App.  30, 
34  Pac.  1011.  We  shall  ^ve  some  attention 
to  these  cases  after  we  have  considered  the 
purpose  and  effect  of  tbe  statute  itself.  Its 
object,  as  appears  upon  its  face,  Is  to  in- 
validate transfers  of  personal  property, 
which  have  the  effect  of  placing  It  beyond 
the  reach  of  creditors  of  the  person  making 
tbe  transfer,  but  which  at  the  same  time 
leave  a  beneficial  use  or  control  or  ownership 
in  him.  It  is  unimportant  whether  the  res- 
ervation of  the  use  is  contained  In  the  instru- 
ment of  transfer,  or  rests  in  parol.  In  either 
case  the  transaction  is  void  as  against  cred- 
itors. It  la  the  fact  that  property  is  actually 
conveyed  in  trust  for  the  use  of  the  person 
making  the  conveyance,  whether  the  decla- 
ration of  trust  is  open  or  secret,-«xpre8Bed 
in  the  conveyance,  or  the  subject  of  a  pri- 
vate understanding.— which  enable  creditors 
to  avoid  tbe  transfer.  There  may  be  no 
active  intention  to  hinder,  delay,  or  defraud 
creditors,  but  there  must  be  an  Intent  that 
some  benefit  In  the  property,  or  proceeding 
from  It,  siiall  remain  In  tbe  vendor.  Tbe 
tirust  for  his  use  must  be  created  by  ex- 
tract In  Curtis  V.  Leavitt,  15  N.  Y.  9,  a 
case  In  which  this  statute  was  tbe  subject 
of  discussion,  commencing  at  page  121.  the 
court  said:  "What,  then,  is  the  true  mean- 
ing of  the  statute?  It  declares  that  'all 
deeds  of  gift,  all  conveyances,  all  transfers 
or  assignments,  verbal  or  written,  of  goods, 
chattels,  or  things  In  action,  made  in  trust 
for  the  use  of  the  person  making  tbe  same, 
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shall  be  voiH  mm  against  creditors,  existing 
or  Butneqnent,  of  snch  person.'  All  leajwo- 
Ing  and  all  autborlty,  as  we  have  seen,  con- 
cur In  the  conclusion  that  It  has  no  applica- 
tion to  cases  of  real  and  actual  alienation 
upon  valuable  consideration,  and  for  active 
and  real  purposes,  although  Incidental  bene- 
fits are  reserved  to  the  grantor.  There  Is 
but  one  other  possible  Interpretation,  and 
that  is  the  one  to  which  the  language  Itself 
points.  It  Is  the  deed,  etc.,  to  the  use  of 
the  grantor  which  Is  void,  and  not  the  deed 
to  other  uses  and  for  other  objects.  Its 
true  name  should  be  a  statute  of  personal 
uses.  Its  object  Is  to  render  simply  InefTectu- 
al  purely  nominal  transfers  of  personal  es- 
tate where  the  entire  use  and  control  are, 
by  a  declaration  of  trust  In  or  out  of  the 
Instrument,  left  In  him  who  makes  the  trans- 
fer." In  Campbell  v.  Iron  Co.,  9  Colo.  GO, 
10  Pac.  248,  Helm,  J.,  after  quoting  the  stat- 
ute, said:  "The  Intent  with  which  the  trans- 
action is  had  governs  the  application  of  this 
provision.  Similar  statutes  have  been  held 
to  Include  only  those  cases  where  the  use  or 
the  trust  for  the  benefit  of  the  grantor  was 
the  principal  purpose  accomplished  by  the 
conveyance;  but  where  such  benefit  was 
merely  an  Incident,  the  main  pm-pose  and 
effect  of  the  Instmment  bdng  lawful,  the 
appUcatlou  of  the  statute,  save  [>ossibly  as 
to  such  incidental  use  or  benefit,  has  been 
denied.'*  A  transfer,  purporting  to  be  an 
absolute  sale,  but  actually  made  to  secure 
an  Indebtedness,  may  be  obnoxious  to  the 
statute;  but  there  must  be  some  purpose 
In  the  transaction  other  than  merely  secur- 
ing the  debt.  There  must  be  a  use  or  control 
or  benefit  In  the  property  reserved  to  the 
vendor  after  the  debt  Is  paid.  Subject  to 
the  i>ayment  of  his  claim,  the  vendee  must 
hold  the  property  to  the  use  of  the  vendor. 
In  such  case  It  Is  Immaterial  whether  the 
claim  is  for  a  past  Indebtedness,  or  for  one 
then  created.  It  is  the  fact  that  the  use 
condemned  by  the  statute  is  reserved  that  Is 
fatal  to  the  conveyance. 

We  shall  now  see  how  far  the  authorities 
cited  by  counsel  sustain  them  in  the  sweep- 
ing statement  that  any  ostensibly  absolute 
conveyance  or  assignment,  the  real  purpose 
of  which  is  to  secure  a  past  debt,  Is  void.  In 
Hill  V.  Rutledge,  Blacock  executed  a  bill  of 
sale  to  Rutledge  of  his  entire  crop  of  cotton, 
com,  i>ea8,  fodder,  and  potatoes.  The  evi- 
dence was  that  the  bill  of  sale  was  given  to 
secure  a  pre-existing  debt  from  Blacock  to 
Rutledge,  and  for  the  further  parx>ose  of  se- 
curing advances  already  made,  and  to  be 
made,  by  Rutledge  to  Blacock;  and  that 
Blacock  was  financially  embarrassed  and  In- 
solvent at  the  time,  and  Rutledge  had  knowl- 
edge of  that  fact  There  were  two  prominent 
features  of  this  transaction  in  addition  to 
that  of  security:  First  The  conveyance  of 
the  whole  property  was  not  necessary  for  the 
security  of  the  debt  owing  to  Rutledge.  It 
wasi  Ixy  ont^e  parol  agreement,  made  the 


basis  of  future  advances  from  him  to  Bla- 
cock- Second.  Blacock  was  InsolveDt  to  the 
knowledge  of  Rutledge.  Prc^>erty,  therefore, 
which  should  have  been,  available  to  cred- 
itors of  Blacock,  was  covered  up  In  Rut- 
ledge's  name.  The  court  seemed  to  attaeli 
cousldnrable  Importance  to  the  Insolvency  of 
Blacock;  but  we  think  that  without  that 
feature,  the  case  was  within  the  statute,  be- 
cause such  portion  of  the  property  conveyed 
as  was  unnecessary  for  Rutledge's  securitT, 
and  on  account  of  which  Blacock  was  to  re- 
ceive advances,  was  unquestionably  held  by 
Rutledge  In  trust  for  Blacock's  use.  Tlie 
facts  upon  which  McDermott  v.  Bbom  was 
decided  we  shall  give  in  the  language  of  the 
Judge  delivering  the  opinion:  "The  transfer 
of  the  grantor's  stock  of  merchandise  made 
to  the  Jefferson  County  Savings  Bank  by 
Ebom,  on  June  7,  1886,  was  In  form  a  bill 
of  sale;  but  the  evidence  clearly  shows  that 
it  was  Intended  as  a  security  for  a  debt  of 
$1,500,  and  It  was  therefore  but  a  mortgage. 
There  is  no  controversy  on  this  point  Hie 
mortgagor  was  permitted  to  remain  in  pos- 
session of  the  goods  for  over  three  months, 
and  to  daily  sell  and  appropriate  the  proceeds 
of  sale  to  his  own  use.  The  evidence  satit- 
fles  us,  moreover,  that  there  was  an  implied 
agreem»it  to  keep  the  matter  secret,  and  not 
register  the  mortgage  upon  the  public  rec- 
ords." Upon  this  state  of  facts  the  court 
held  that  the  transfer  was  made  in  trust  for 
the  use  of  Ebom.  Comment  upon  this  deci- 
sion is  needless.  The  facts  in  Newell  v. 
Wagness  were  these:  T.  T.  Lee  owed  New- 
ell &  Oo.  an  unsecured  debt  of  $2,959.07.  He 
was  indebted  to  the  Merchants*  National 
Bank  of  Devil's  Lake  in  the  sum  of  ¥2,486-01, 
which  was  secured  by  mortgage  upon  Mi 
homestead.  His  homestead  was  by  law  ex- 
empt from  execution,  and  therefore  could  not 
be  reached  by  his  general  creditors.  He 
made  a  bill  of  sale  of  his  entire  stock  of 
merchandise,  his  safe,  store  fixtures,  book 
accounts,  and  bills  receivable,  to  Newell  t 
Co.  Tbe  transaction  puri>orted  to  be  an  ab- 
solute sale;  but  It  was  orally  and  privately 
agreed  between  him  and  Newell  &  Co.  tbat 
the  property  should  be  received  by  them  as 
security  for  their  debt,  and,  further,  th«t 
they  would  convert  the  property  Into  cash 
and,  after  paying  their  own  claim,  pay  the 
mortgage  of  the  bank  upon  the  homestead, 
turning  over  what  was  left  after  making 
these  payments,  to  I^ee.  Tbe  cash  value  of 
the  stock  of  merchandise  and  fixtures  on  the 
day  of  the  transaction  was  $2,700,  and  tba 
cash  value  of  the  book  accounts  and  bills  re- 
ceivable $6,000.  Lee  was  Insolvent  and  was 
being  pressed  for  payment  by  various  crwd 
Itors,  which  facts  were  well  known  to  Kew- 
ell  &  Oo.  at  the  time  they  took  the  property, 
and  it  was  also  known  to  them  that  the  prop- 
erty upon  which  the  bank  held  Its  mortgage 
was  Lee's  homestead.  The  court  held  tbat 
the  secret  trust  vitiated  the  sale.  And  why 
not?   Here  was  a  transfer  of  propeitj  voitti 
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$8,700  In  cub,  to  secnre  a  debt  of  $2,960.07, 
wltb  a  private  agreement  tbat,  after  paying 
*his  n  mount  oat  of  the  proceeds,  the  residue, 
amounting  to  over  $5,700,  should  be  devoted 
to  Lee's  personal  use;  part  of  it  to  be  applied 
in  the  satisfaction  of  a  mortgage  upon  hla 
homestead,  which  would  then  be  unincum- 
bered property,  and  beyond  the  power  of  hla 
creditors  to  touch;  and  the  remaining  part  to 
be  given  to  him  In  cash. 

We  now  come  to  the  case  of  Inula  v.  Car- 
penter, upQn  the  decision  In  which  counsel 
seem  to  place  their  chief  reliance,  and  be- 
tween which  and  the  case  at  bar  they  think 
they  And  a  similarity  amounting  to  parallel- 
Ism.  Let  us  see  what  were  the  distinguish- 
ing features  of  that  case.  J.  C.  Kennedy 
owed  Carpenter  something  over  $1,000  upon 
notes  which  were  not  due,  and  conveyed  to 
him  a  stock  of  goods  in  his  store  and  certain 
real  estate,  receiving  from  Carpenter  $160  In 
money  when  the  conveyance  was  made.  A 
portion  of  the  goods  were  attached  by  Hover 
&  Co..  creditors  of  Kennedy.  Carpenter  tes- 
tified that  the  transaction  was  an  absolute 
sale,  and  that  the  $150  was  part  of  the  con- 
sideration. Kennedy  testified  that  this  mon- 
ey was  an  additional  loan;  that  the  convey- 
ance was  in  trust  to  secure  his  indebtedness 
to  Carpenter;  and  that  there  was  a  parol 
agreement  between  them  that  Carpenter 
should  take  charge  of  the  store,  manage  the 
business,  keep  an  account  of  receipts  and 
expenditures,  and.  when  a  sum  sut&cient  to 
discharge  the  Indebtedness  waa  realized, 
turn  the  store  back  to  Kennedy.  There  were 
other  facts  and  circumstances  In  the  case 
which  made  It  conclusive  that  the  transfer 
was  not  lnt)snded  to  be  absolute,  and  that 
the  version  of  Kennedy  was  the  true  <nie. 
It  further  appeared  that  the  conveyance  em- 
braced all  the  property  owned  by  Kennedy. 
Referring  to  this,  Beed,  J.,  said:  "It  would 
seem  to  have  been.  In  contemplation  of  law, 
an  assignment  of  all  his  assets,  not  tor  the 
benefit  of  all  creditors,  but,  in  the  way  of  an 
absolute  conveyance,  for  the  benefit  of  one." 
It  was  also  established  that  the  real  estate 
alone  which  was  conveyed  exceeded  in  value 
the  entire  amount  of  the  Indebtedness.  There 
was  no  evidence  of  the  value  of  the  stock  of 
goods;  but  a  statement  subsequently  procur- 
ed from  Carpenter  by  a  sister  of  Kennedy 
showed  sales  of  these  goods  to  the  net 
amount  of  $1,267.%.  What  became  of  the 
accounts  and  bills  receivable  did  not  appear. 
An  instruction  to  the  effect  that  if  the  Jury 
believed  the  sale  was  not  absolute,  but  was 
made  as  security  for  the  Indebtedness,  the 
transaction  was  void,  was  held  to  be  correct 
The  expression  of  the  court  in  reference  to 
this  instruction  is  the  only  one  in  the  entire 
opinion  which  has  even  an  appearance  of 
sustaining  counsel's  proposition.  But,  ex- 
amining it  carefully,  we  find  no  such  doc- 
trine in  it.  It  does  not  say  that  any  sale, 
apiMrently  absolute  but  intended  only  aa 


security.  Is  void  as  to  creditors.  Its  effect  la 
that  If  this  particular  sale  was  not  absolute, 
but  was  made  as  a  security  for  this  particu- 
lar indebtedness,  the  transaction  was  void. 
It  was  therefore,  as  a  declaration  of  law,  by 
Its  terms,  applicable  only  to  the  facta  of  the 
case  on  trial,  and  was  not,  and  was  not  In- 
toided  to  be,  a  statement  ot  a  general  prin- 
ciple. If  it  were  such.  It  would  be  incorrect, 
because  It  would  declare  such  a  transaction 
void,  without  qualification;  whereas  it  would 
be  TOld,  If  vc^d  at  all,  only  as  to  existing 
creditors.  That  transaction  being,  upon  the 
facts  of  that  case,  void  as  to  the  attaching 
creditors,  it  was  Toid  for  all  the  purposes  of 
the  case;  and  the  significant  omission  of  the 
statutory  qualification  would  confine  the  ef- 
fect of  the  Instruction  to  the  particular  case 
In  which  it  was  given,  even  If  Its  general 
language  did  not  explicitly  so  confine  It. 
Now,  what  appearance  do  the  fticts  of  that 
case  present?  The  store  alone  was  regarded 
by  the  parties  as  more  than  sufficient  to  pay 
the  indebtedness.  The  agreement  was  to 
restore  it  to  Kennedy  when  Carpenter  should 
realize  the  amount  of  the  debt  from  sales  of 
the  goods.  After  he  had  made  sales  to  the 
amount  shown  In  the  statement,  there  were 
BtlU  goods  for  Hover  &  Ga  to  attadi.  What 
the  amount  of  their  claim  was,  and  what 
was  the  value  of  the  goods  attached,  we  do 
not  know;  but  from  the  entire  case  it  seems 
qulto  clear  that  the  value  of  the  whole  stock 
was  considerably  In  excess  of  the  amount 
owing  to  Carpenter.  Then,  besides  the  goods. 
Carpenter  took  a  conveyance  of  real  estate, 
which  of  itself  was  worth  more  than  all  that 
Kennedy  owed  him.  Kennedy  denuded  him- 
self of  his  entire  property,  and  placed  every- 
thing be  had  beyond  the  reach  of  his  cred- 
itors. A  large  propwtlon  of  the  property 
was  unnecessary  for  any  purpose  of  security, 
and,  by  the  conveyance,  was  simply  covered 
up  In  the  name  of  Carpenter.  It  was  upon 
these  facts  that  this  court  held  the  transfer 
of  the  goods  to  be  in  trust  for  the  use  of  Ken- 
nedy, and  therefore  void  as  to  creditors.  In 
this,  as  In  every  case  to  which  we  bare  been 
referred,  where  it  was  held  that  an  absolute 
sale,  made  as  secnrlty  for  a  debt,  was  within 
the  statute,  the  transfer  embraced  property 
which  the  professed  object  of  the  transaction 
did  not  require,  and  which,  being  unneces- 
sary for  purposes  of  security,  and,  by  rea- 
son of  the  transfer,  unavailable  to  creditors, 
was  necessarily  in  the  vendee's  hands,  solely 
for  the  use  of  the  vendor.  The  opinion  In 
Newell  V.  Wagness,  supra,  contains  the  fol- 
lowing statement  of  the  principle,  quoted 
from  McCulloch  v.  Hutchinson,  7  Watts,  434: 
"A  bill  of  sale  by  a  debtor  to  one  preferred 
creditor,  purporting  on  its  face  to  be  an  ab- 
solute conveyance  of  the  goods  of  the  debtor 
at  a  fixed  price,  but  in  reality  accompanied 
with  a  secret  trust  that  the  creditor  shall 
hold  and  dispose  of  the  goods  for  the  dis- 
charge ot  a  debt  much  less  In  amount,  and 
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pay  orer  the  balance  to  the  debtor,  la  mani- 
festly a  contrivance  by  which  other  creditora 
may  be  hindered  and  prevented  in  the  re- 
covery of  their  debts.  It  is  the  aecrecy  ot 
this  trust— a  trust  Incompatible  with  that 
which  appears  on  the  face  of  the  transaction 
—that  constitutes  its  lllegailty." 

The  character  of  the  transaction  which  la 
the  sul^ect  of  this  controversy  can  be  gath- 
ered only  from  the  instrument  of  assignment, 
and  the  circumstances  attending  Its  execa- 
tion.  Gregg  was  largely  indebted  to  the 
banli.  The  banli  wanted  the  debt  paid  or 
secured,  and  so  notified  Gregg.  The  result 
was  the  assignment  of  the  accounts  and  bills 
receivable,  with  authority  to  colleot  them. 
There  was  no  express  agreement  to  account 
to  Gregg  for  any  of  the  money  after  It  might 
be  collected.  The  evidence  does  not  show 
what  the  accounts  aggregated,  or  what  pro- 
portion of  them  was  collectible,  and  what 
not;  but  It  distinctly  appears  that  on  their 
face  th^  were  insufficient  to  satisfy  the  de- 
mand. How  far  they  fell  short  was  not 
shown.  The  facts  of  the  transaction  imply 
an  agreement  on  the  part  of  the  bank  to  col- 
lect the  accounts,  and  apply  the  money  real- 
ized, as  far  as  It  would  go,  in  paynient  of 
the  debt  There  was  then  a  transfer  of  the 
accounts  absolute  in  form,  the  money  col- 
lected upoD  them  to  be  received  by  the  bank 
in  payment,  pro  tanto,  of  its  claim.  This  im- 
plied agreement  was  the  only  agreement  In 
connection  with  the  transaction,  outside  of 
what  is  expressed  in  the  instrument  of  a»> 
signment  Itself.  Now,  it  does  not  matter 
much  whether  we  call  this  an  absolute  sale 
or  an  assignment  for  security.  Its  practical 
eftect  Is  the  same,  whatever  technical  name 
we  may  give  It  The  accounts  would  not 
pay  the  debt,  even  if  they  were  all  collected. 
There  conid  be  no  surplus  to  return  to  Gregg, 
and  there  was  therefore  nothing  which  could 
be  the  subject  of  a  trust  for  his  use.  There 
was  no  express  agreement  and  the  facts  Im- 
ply none,  which  could  bring  the  transaction 
within  the  statute  upon  any  construction  of 
which  It  appears  to  us  to  be  susceptible,  or 
which  has  been  glTen  to  it  In  any  case  with- 
in our  knowledge.  It  is  true  that  the  bank 
afterwards  instituted  legal  proceedings,  by 
means  of  which  it  realized  out  of  other  prop- 
erty of  Gregg  sufflelent  money  to  reduce  its 
demand  to  $4,000;  but  neither  this,  nor  any- 
thing else  which  occurred  after  the  transac- 
tion was  completed,  affected,  or  could  affect. 
Its  character.  Furthermore,  for  aught  that 
appears,  the  accounts  were  InsuStclent  or 
were  not  more  than  sufficient,  to  satisfy  this 
balance;  as  to  that  matter  we  can  presume 
nothing.  The  fact  that  the  bank  was  able 
to  realize  money  from  its  suit  has  some  value 
as  showing  that  Gregg  was  possessed  of 
property  outside  of  the  acoounta  and  bills  re- 
ceivable, which  was  available  to  creditors. 
Upon  the  facts  of  this  case,  as  they  ate  dis- 
closed by  the  record,  the  awignment  by 


Qregg  to  the  bank  was  valid,  and  gave  the 
bank  the  right  to  collect  the  debts  as^gned. 
and  apply  the  money  upon  its  demand 
against  <^gg.  The  Judgment  will  be  affirm- 
ed. Afflimed. 


HOUAT  LUMBER  &.  INVESTMENT  OO.  v. 
FREEMAN  et  aL 

(Court  of  Appeals  of  Oolorado.    Dec  9,  lSB5.t 

AppBAi.— Objbotioss  Wiivbd—Mbohakic's  LiBjr 
Btatbmbht.  , 

1.  A  party,  by  conceding  on  tlie  trial  that 
sn  set  is  uncoaititutionsl,  is  not  prednded  from 
orgioK  Its  coastitutionality  on  appeal. 

zT  A  mechanic's  lien  statement  need  not 
show  the  date  the  first  or  last  material  was 
Amished. 

Appeal  from  district  convt.  Anqialioe  ooimty. 

Action  \>y  the  Mouat  Lumbw  &  Investmetit 
Oompany  against  Thomas  Freeman  and 
others  to  foreclose  a  mechanic**  lien.  A  de- 
murrer to  the  complaint  was  sustained,  and 
plaintiff  appeals.  Revved. 

Doud  &  Fowler,  for  appeUant  S.  A.  Os- 
bom,  for  api>elleeB. 

THOMSON,  J.  This  proceeding  was  )n- 
Btltnted  to  enforce  a  mechanic's  lien  for  ma^ 
terial  furnished  In  the  construction  of  cer- 
tain buildings  upon  land  belonging  to  the  de- 
fendant Thamaa  Freeman,  pursuant  to  a  con- 
tract between  him  and  the  plaintiff.  A  de- 
murro?  to  the  complaint  was  sustained,  and 
final  Judgment  entered  accordingly.  The 
plaintiff  appealed. 

The  complaint  contains  the  lien  statement 
In  full,  and  the  reasons  for  sustafnlng  the  de- 
murrer, as  set  forth  in  the  judgment,  are  that 
the  statement  does  not  show  dther  the  first 
or  last  date  upcm  which  the  plaintiff  famished 
the  material,  and  gives  no  data  from  which 
it  can  be  ascertained  whether  or  not  It  was 
filed  for  record  within  the  time  limited  by  the 
statute  after  the  furnishing  <^  the  last  ma- 
terial. The  material  was  fomtebed  and  the 
statement  prepared  after  the  enactment  of 
the  lien  law  of  1889,  and  the  statentrat  was 
evidently  designed  to  meet  Its  requirements. 
It  seema,  from  what  counsel  for  the  respect- 
ive parties  say  In  their  arguments,  that  the 
lower  court  had  in  another  case  decided  thst 
the  law  of  1889  was  unconstitutional.  In  that 
the  provisions  of  the  constItuti<m  were  not 
observed  in  its  passage,  and  therefore  tested 
the  statement  in  question  by  the  act  of  1883^ 
which  was  held  to  be  in  force.  In  wbat  re- 
spect the  legislature  failed  in  the  passage  of 
the  act  we  are  not  advised. 

Counsel  for  the  defendants  says  that  at  the 
bearing  upon  the  demurrer  the  opposing  coun- 
sel conceded  the  nncoDBtltutlonallty  ot  the 
statute  ot  1889,  and  Intimates  that  In  now 
taking  a  contraiy  position  they  are  goflty  of 
unfairness.  It  Is  not  competent  for  counsel 
to  stipulate  the  uacoDstltutlonaUty  of  a  law. 
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No  xsammB  ban  beea  gtren  wb7  v«  sbould 
hold  this  luTBlld,  and  we  mtut  therefore  re- 
gard  it  u  being  bx  force,  and  the  case  at  tar 
goTerned  by  It 

There  Is  nothing  In  the  act  of  ISSO*  nor, 
for  tint  matter.  In  the  statute  of  1883,  re- 
quiring a  mecbanlc'8  Hen  statement  to  show 
when  ^ther  the  first  or  the  last  material  waa 
famished.  The  statement  mnst  contain  all 
that  the  lav  requires  It  to  contain,  hut  It  need 
not  contain  anything  more.  And  there  is  no 
reason,  outside  of  the  statute,  why  the  state- 
ment should  show  the  time  of  fomiahlng  any 
material,— first  or  last  ^e  statement  te  not 
even  prima  fade  erldence  of  the  truth  of 
anything  which  It  contains.  Erery  fact  neces- 
sary in  the  creation  ot  a  tien  most  be  set 
forth  in  the  complatat,  and.  If  put  in  Issoe, 
prored  at  the  trial,  whether  it  appam  in  the 
lien  statement  or  not  Cook  v.  Brick  Co.,  98 
Ala.  409,  12  South.  918;  Pool  t.  Wedemeyer, 
S6  Tex.  287;  Curtis  t.  Sestanovlch,  26  Or. 
107,  37  Pac.  67.  In  tUa  complaint  all  the 
required  facts  are  fnlly  set  forth,  and  the 
statemoit  is,  tn  form,  an  exact  compliance 
with  the  law  of  1889,  and  Is  eoflldent  under 
that  of  1888.  The  Judgment  win  be  reversed. 
Berersed. 


COLBHAN,  Oonnty  Olerk,  et  al.  t.  PEOPLB 

ex  reL  DONELSON. 

(Court  of  Appeals  of  Coloredo.    Dec.  9,  189S.) 

ComraiBe— CooHTr  Smat— LooAtKHi— Elbction— 
Rhoval— Mandamcs— Statdtbb 

— COltSTBUCTION. 

L  Where  the  evidence  in  a  case  is  most- 
ly embraced  In  a  stipulation  of  facta,  and  the 
balance  is  uncontradicted  eTidence,  tbe  court 
will,  as  in  cases  heard  on  deposition,  reriew  the 
findings  of  fact  of  the  trial  court. 

2.  Act  Jan.  20,  1877.  creating  Bontt  coun- 
ty, provided  that  the  county  seat  should  be  lo- 
cated at  such  place  as  should  be  designated  b; 
the  coon^  commissioners  till  the  next  general 
election  after  the  passage  of  the  act.  Const, 
art  14,  i  2,  authorizes  the  removal  of  a  county 
seat  only  by  a  majority  vote  of  the  electors,  and 
that  snoi  question  shall  not  be  submitted  often* 
er  than  once  in  fonr  years.  Rev.  St  1868,  c. 
20,  I  40,  provides  for  the  permanent  location 
of  county  seats  by  majority  vote  of  the  electors, 
either  (Id.  i  41)  by  an  election  oo  organization, 
at  the  first  election  of  county  officers  after  or- 
^nization,  or  in  case  of  a  petition  for  removal 
(Id.  S  42),  at  the  first  election  of  county  officers 
after  presentation  to  the  county  commissioners 
of  the  petition  for  removal.  Id.  9  43,  requires 
the  commissioners,  if,  in  the  election  in  either 
case,  no  place  has  a  majority  of  votes,  to  ot^ 
der  a  special  election  within  80  days,  and  if  no 
place  shall  then  have  a  majority  the  connty 
seat  shall  not  be  changed  till  the  next  general 
election.  At  the  first  election  of  county  officers 
of  Routt  connty,  after  passa^  of  the  act.  held 
in  1877,  the  qnestion  of  location  was  submitted, 
but  through  Irregularity  in  the  proceedings  no 
choice  waa  made,  and  afterwards  no  special 
election  was  ordered.  Beld.  that  the  qnestion 
of  location  was  properly  submitted  at  the  gen- 
eral election  in  1878,  and  the  location  then 
made  was  binding. 

3.  The  facts  that  a  connty  seat  has  been' 
located  In  a  place  for  over  10  ypars,  and  that 
during  the  time  a  majority  of  the  electors  of 
the  county  have  twice  voted  against  removal, 
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will  estop  a  taxpayer  from  nudntalnlng  man- 
damus, in  behalf  of  himself  and  other  tan>ay- 
ers,  to  have  It  changed  to  a  place  claimed  by 
him  to  be  the  proper  connty  seat 

4,  In  elections  for  location  of  connty  seats, 
in  thinly-pc^nlated  connties,  votes  cast  for  pla- 
ces within  a  short  distance  of  each  other  should 
be  counted  together,  as  being  for  the  same  lo- 
cation. 

Error  to  district  court  Routt  county. 

Action  of  mandamus,  on  the  relation  of 
Bphus  Donelson,  againet  Walter  Coleman, 
clerk  of  Routt  connty,  impleaded  with  oth- 
ers, to  com[>el  them  to  transfer  the  connty 
offices  from  Hahn'a  Peak  to  Hayden  as  the 
proper  county  seat  From  a  Judgment  for 
plalntier  and  relator,  defendants  bring  error. 
Reversed. 

Rogers  &  Bhafroth,  for  plaintiffs  In  error. , 
Geo.  li.  Hodges,  for  defendant  In  error. 
• 

BISSBLL,  J.  For  nearly  17  years  Hahn's 
Peak  has  been  the  connty  seat  of  Kontt  coun- 
ty. In  March,  1894,  Bphus  Donelson,  an  al- 
leged taxpayer  of  the  county,  commenced 
these  mandamus  proceedings  to  compel  the 
remoral  of  the  connty  offices  and  records  to 
Hayden,  which  he  alleged  wa^  ta  law  if  not 
in  ftact  the  connty  seat  of  Bontt  connty.  In 
determining  this  controversy,  we  shall  de- 
part a  little  from  the  almost  nnWOTUl  prac- 
tice which  prevails  In  this  and  other  amiel- 
late  tribunals.  The  situation  warrants  the 
deviation.  On  the  coocluslon  of  the  trial, 
the  court  made  certain  findings  of  fact,  and 
expressed  his  conclusions  of  law.  We  shall 
not  accept  thaw  findings  ot  tact  as  con- 
cluslve  on  this  court  nor  as  disposing  of 
one  of  the  propositions  which  we  expect  to 
discuss.  The  Justification  for  this  depar- 
ture Is  found  In  tbe  method  of  trial.  The 
case  comes  here  In  precisely  the  same  shape 
that  It  would  had  the  cause  been  tried  or 
heard  on  depo^tlons,  under  which  circum- 
stance It  is  the  well-settled  rule  in  thia  Ju- 
risdiction that  the  appelate  court  has  the 
right  to  weigh  and  sift  the  evidence,  and  for 
itself  determine  what  It  ahowa,  and  the  con- 
clusions which  may  be  legitimately  drawn 
from  It  The  case  waa  tried  on  a  stipula- 
tion which  embraced  moat  of  the  facts,  and 
on  the  testimony  of  four  witnesses,  who 
were  called  for  the  respondent,  and  whose 
testimony  Is  uncontradicted.  This  situation 
Is  ample  warrant  for  our  position. 

Routt  county  was  created  out  of  the  coun- 
ty of  Grand,  by  an  act  of  the  legislature  ap- 
proved the  29th  of  January,  1877.  By  the 
terms  of  the  act  the  governor  was  author- 
ized to  appoint  the  county  commlBshHwca  and 
the  other  requisite  county  officers,  to  organ- 
ise the  county  government,  and  to  set  It  In 
operation.  According  to  the  act,  the  court 
and  county  officers  should  be  located  at 
such  place  In  the  connty  as  should  be  des- 
ignated by  the  commissioners,  until  the  next 
general  Section  after  the  passage  of  the  act, 
when  tbe  electors  of  the  connty  were  au- 
thorised to  permanently  locate  the  county 
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seat   The  facta  wUcb  "we  shall  now  state 

woQld,  under  certain  conditions,  fnxnish  a 
conclnslre  reason  tot  the  roreraal  of  this 
Jodgmoit.  Tbe  deciirion  Till  not  be  placed 
on  tills  precise  ground,  yvt  the  matt»  re- 
ceived, ao  much  attention  at  the  hands  of 
the  trial  coort,  and  the  record  contains  se 
much  evidence  tespectlng  the  matter  that 
we  feel  quite  at  Ubert;  to  egress  our  con- 
TtctionB  concerning  It.  When  Bontt  county 
was  established,  that  part  of  the  state  was 
a  very  much  unsettled  country.  To-day,  It 
is  probaUy  the  uiost  remote  from  the  sys- 
tems of  transportation,  and  Hahn's  Peak 
Is  the  most  Inaccessible  county  seat  In  the 
state.  When  the  matters  happorad  of 
whlcb  we  shall  speak,  that  section  con- 
tained nothing  but  a  few  thinly-peopled 
mining  camps  In  the  Tidnlty  of  tbe  land- 
mark of  that  county,  Halln's  Peak  moun- 
tain. This  mountain  Is  visible  for  miles, 
and  in  tbe  eaiiy  da^  was  alway*  refened 
to  as  the  place  whoice  tbe  miner  was  Jour- 
neying, If  he  was  going  to  Bontt  eoanl7.  as 
Pike's  Peak  was  known  all  over  this  coon- 
try.  and  spoken  of  as  the  objective  point  of 
the  westbound  traveler.  At  the  base  of 
this  mountain  there  had  been  some  dlBcov- 
erles  of  placer  mines,  whicb  wcoe  being 
worted  by  various  mining  eompanlea  and 
proqiectora.  In  a  space  of  probably  leas 
than  S  miles  at  the  foot  of  the  mountain, 
there  .were  several  plaoas  where  mining  <^ 
erations  were  being  prosecuted,  and  as  the 
miners  gathered  together  In  little  sections 
they  gave  to  the  parttcnlar  locality  where 
tiiey  were  working  dlveCB  names  of  the  sort 
which  miners  frequently  adopt.  They  were 
spoken  of  as  Hahn's  Peak,  Poverty  Fla^ 
Bu^town,  and  International  Camp;  tbe  last 
two  names  being  Interchangeably  used  to 
designate  one  and  the  same  place.  Th«e 
was  a  post  office  at  this  point  which  by  tbe 
department  was  called  Hahn's  Peak.  One 
of  the  witnesses  testlOed  be  was  living  at 
Bngtown  or  InteroatkHial  damp  at  tbe  time 
of  tbe  rieetton  In  1877,  and  remained  post- 
master for  some  little  time  thereafter.  At 
tliia  time  the  post  office  was  at  Bugtown  or 
International  Camp,  alttongh  it  was  called 
Halln's  Peak  post  office.  The  poet  office 
was  subsequently  moved,  though  at  wiiat 
exact  time  Is  not  stated,  to  tbe  spot  wbere 
the  county  records  and  courthouse  now  ar^ 
which  is  no^  known  as,  and  probably  was 
then  called,  Habn's  Peak.  These  places  are 
between  1%  and  8  miles  apart,  and  ri^t 
around  the  base  of  the  mountain;  Pover^ 
Flat  being  a  somewhat  broad  plain  or 
toDgue  of  land  which  divides  them.  These 
facts  must  be  borne  in  mind,  and  their  appli- 
cability will  be  appreciated,  when  we  come 
to  discuss  tbe  vote  which  was  prolnbly  cast 
In  1S77  for  a  county  seat  The  county  com- 
missioners, onder  the  legislative  authority, 
placed  the  county  offices  at  Hoyden,  which 
in  tbe  point  to  which  the  relator  now  seeks 
to  temove  them.    They  were  kept  In  this 


locality  QBtll  the  spring  of  ISTlL  As  baa  al- 
ready ben  stated,  the  act  of  1877  antbor- 
iMd  tiie  votsn  te  pamanutty  locate  tbe 
county  seat  of  tbe  county  at  tlie  next  gen- 
enl  Section  following  the  ogsniaatloa  of 
tbe  county.  TbB  record  Is  not  snttfely  aatls- 
factwy  wlt3i  retfftrenee  to  what  hwcned 
in  1877.  Tbe  respondents  dU  not  niy  on  tlie 
election  of  1877  for  tiwir  defense,  bvt  Jus- 
tified nnder  what  was  done  In  the  ssnaal 
election  In  1838,  foDowlng  wiilcb  Uie  county 
seat  was  remeved  to  its  present  sitna.  Tbe 
erldenee  respecting  the  tiectkm  of  1877  is  of 
cottTse  exceeding  meager.  It  waa  liad 
nearly  20  years  ago,  and  in  a  Oiinly-eettM 
locality,  vtwm  few  of  the  faaaa  and  uses 
which  prevail  at  the  present  time  were 
served.  The  records  seem  to  have  twoi  loet, 
and  all  that  could  be  produced  wcve  tbe  poll 
books  need  at  the  election.  These  poll 
books  showed  that  at  the  electioo  ot  isn, 
99  votes  were  east  on  tbe  question  at  lo- 
cating the  county  seat  Windsor  got  3S 
votes;  Steamboat  brings,  2;  mUin*s  Peak, 
12;  Interaatlonal  Csmv,  47.  Notwithstand- 
ing this  fact,  tbe  commissioners  appear  to 
have  conctnded  thcte  was  no  choice  by  the 
voters,  for  the  qnestion  was  a^n  solmltted 
to  a  vote  at  the  ensolng  general  election. 

It  now  becomes  necessary  to  state  tlie  gen- 
eral legislation  respecting  tbe  location  of 
county  seats:  Tbe  (ogaale  taw.  In  aeetkm  % 
art  14,  of  the  consUtutifm,  deprives  the  geih 
«a]  assembly  of  the  power  to  remove  the 
couoly  seat  of  any  county,  bat  permits  tbe- 
question  to  be  regntated  by  the  geneial  law, 
with  these  limitations:  There  can  be  no  re- 
moval ot  the  county  seat  nnless  a  majority 
of  tbe  Sectors  vote  fttr  It  and  no  proposition 
on  the  subject  shall  be  submitted  oftener 
than  once  In  four  years.  The  Revlaed  Stat- 
utes of  1808  contained  cwtaln  provisions. 
These  statutes  are  referred  to^  in  idace  ot 
tbe  eompllatim  of  1877,  beeanse  part  of  the 
act  found  In  tile  Bevlsion  was  omitted  In 
the  com^Iation  of  1877,  and  Is  only  found 
under  the  head  of  "Brrata,"  at  tiie  beginning 
of  that  volume,   l^oee  acts  are: 

Section  40:  "It  la  further  provided  that 
tbe  people  may  locate  permanently  the  coun- 
ty seat  in  any  part  of  tbe  county,  a  vote 
of  the  majOTlty  ot  the  legal  voters  In  eadi 
county,  according  to  law." 

Section  41:  "Whenever  any  county  shall 
be  organized  hereafter,  tbe  qoallfled  voter* 
thereof  are  hereby  empowered  to  stieet  tbe 
place  of  their  coua^  seat  by  a  vote  at  ttie 
flist  Section  held  In  tbe  county  for  the 
choice  of  county  (^ficers.  For  that  pnrpoee 
each  voter  may  designate  on  his  ballot  the 
place  of  Us  choice  for  the  county  seat;  and 
when  tbe  votes  are  canvassed  the  place  hav- 
ing a  majority  of  an  the  votes  polled  aball 
be  tiie  county  seat;  and  pnMlc  notice  of 
said  location  shall  be  glv«i  within  thirty 
'days  by  the  county  commissioners,  by  poet- 
lug  up  notices  In  three  puUlo  jlaoea  In  the 
coun^.'^ 
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Section  4S;  "Wbuwrw  ttim  legal  TOtera  ot 
aji7  county  u«  d«8itt>ns  of  dkanslng  their 
(M>nntT  seat  att  an^  time,  npcm  petttlMi  being 
presented  to  the  oonntr  commlMloDein^  elgn- 
ed  by  a  mmjortly  of  tbem,  to  be  aaoortalned 
by  BSid  commlsiteoen,  It  sball  be  the  doty 
of  aach  commlirtoneni  to  require  the  aberiff, 
In  glTlDg  tbe  Dotlee  for  fbe  next  oormty  elec- 
tion, to  notlfjr  flold  Totora  to  deaignata  upon 
their  baUota,  at  said  sleetlon,  tbe  place  of 
their  dioiee;  and  If.  upon  canTaantiig-  tiie 
▼otes  polled  <ur  glran,  tt  diall  appear  that 
any  one  place  bava  majoolty  at  all  tbe  TOtea 
polled,  snch  place  ahall  be  tbe  oonnty  seat, 
and  notioe  of:  snch  change  ahall  be  given,  aa 
provided  In  section  fbrty-oaie." 

Section  48:  **If  no  place  baa  a  majority 
of  all  tbe  TDtea  polled  in  dtbw  ot  snch  elec* 
tlona  tor  the  Ibcatian  or  change  of  the  ootm- 
ty  seat,  tt  aball  be  the  duty  of  tbe  county 
commlMioDeiB,  within  one  mmith  after  any 
each  election,  to  orAer  a  special  Section  and 
slv«  tesk  dw^'  notice  thereof.  In  each  town* 
ship  In  the  county,  at  which  election  votee 
aUall  be  taken  by  ballot,  the  same  aa  at  tbe 
seneral  electiim,  and  ir  no  place  tbeu  have  a 
majority  of  all  tbe-  voteav  tbe  county  seat 
shall  not  be  changed  until  the  next  general 
election,  when  a  vote  may  again  be  tttkem,  aa 
IiTDVlded  In  section  forty-one/* 

iter.  81  1868i  c.  20. 

Under  tbls  legtdation,  the  queatloD  <^  the 
pemummt  location  of  tbe  county  seat  was 
nndoobtedly  remitted  to  llie  Toters  of  the 
connty.  Of  course,  ^la  aaggesta  the  qnes* 
tlon  whether' what  was  done  by  them  at  the 
election  In  1877  legally  reanlted  In  the  per- 
manent location  of  the  county  aeat  at  Ifiihn's 
Peak.  We  are  indlned  to  suggest  ov  opla- 
ion  ooncemlng  It,  because,  if  It  was  neoea* 
aary  to  so  hold  in  order  to  arrive  at  tbe  re- 
sult wUcb  we  hare  oonelnded  ta  rlgbt.  we 
ahould  hold,  oa  tiie  procrf,  thatth*  election  of 
1877  settled  the  question,  and  what  was 
done  attaa  wards'  did  not  operate  to  defeat 
the  wish  of  tbe  people  as  then  expressed,  and 
could  bs  wfa^y  dlareganlad'  in  th»  settle* 
mmt  of  tile  question,  for  tt  simply  anioiiDt<> 
ed  tor  a  confirmation  of  tbe  antecedent  acta. 
The  difflciiltT  la,  this  lasne.  was  not  ftmned 
by  tbe  allesAtiaais  of  the  petition  and  Ilia 
aTennente  of  the  return.  Tbe  respondents 
did  mt  Bdy  ca  it;  koA  may  have  fldM  to 
prednce  all  the  teettmony  on  this  subject 
irtddi  wa*=  avaUaUew  It  tsBdai  however,  so 
atRmgbr  to  support  ns:  in  our  sobaequent 
osnchnions,  and  to  maintain  the  proposldon 
<m  wtalcb.  In  reality,  we  rest  oar  position^ 
wa  deem  It  wtae  to  gtrc  onr  vlewa  concern- 
Ing  it  The  chief  dUBonlty  aprings  from  the 
loss  of  the  reeerda.  Tbe  ptdl  bofAa  of  1877 
were  produced  and  oftered  In  evidmce.  and 
these  deajriy  tfiowed  an  election  In  1877  at 
which  the  voten  of  tbat  county  expressed 
their  opinion  on  tbe  question  of  permanently 
locating  the  county  seat  of  Bontt  connty. 
These  books  likewise  showed  that  06  votes 
were  cast,  and  In  tbe  proportions  and  tor 
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the  places  which  have  been  named.  If  these 
ptdl  books  alone  w«re  safflcient  evidence  te 
estabUah  all  tbo  fbcts  requisite  to  the  con- 
oinalon  that  a  legal  election  had  beea  beM. 
they  would  fcmleh  an  abundant  basts  te 
support  tbe  conduston  of  a  veild  Section  In 
1877,  and  a  permanent  location  of  the  conn* 
ty  seat.  The  connty  was  created  In  3m* 
nary.  1877.  The  next  general  election  was 
in  the  fall  of  that  sear.  Tbe  voters  cast 
their  bsUots  in  view  of  that  fdct  for  the 
various  places  as  named:  Tbls  leaves  the 
sole  inguliy  whether,  when  the  voter  cast 
biB  ballot  for  Intwnatlonal  Gamp,  intend* 
ed  to  vote  for  Hahn*a  Peak,  as  did  tbe  voter 
who  put  tint  name  or  destgnstlon  on  his 
iMllot  We  must  so  conclude.  In  questions 
of  this  description,  no  particular  geographical 
spot  need  be  voted  for  to  place  the  seat  o( 
govemment  In  one  locality;  Sufficient  d^- 
nttmesB  to  enable  the  court  to  decide  what 
tbe  purpose  au^  what  tbe  Intention  of  the 
rotera  were  Is  enough.  A  most  ezceB^t  11^ 
luetratloa  of  this  dbctttne  Is  fbnod'  in  an 
early  case  In  our  own  supreme  oourt;  where 
It  was  decided  that  votes  cast  fbr  Grasti 
Lake  and  votes  cast  for'  Grand  Lake-  West 
Side  should  be  counted  as  having  been  cast 
for  the  same  place,  and  that  any  spot,  oa 
Grand  Lake  could  be  selected  by  tbw  oora- 
mlssloners  as  the  point  for  the  erection  of 
the  county  offices  and  the  locatloB  of  the 
reeorda  The  same  tbeoiy  baa  been  exi- 
pressed  In  otbw  states,  where  there  has  beea 
a  controversy  arising  from  tbe  designation 
of  the  voters  on  their  ballot  of  different 
places  which  were,  sabstantiidly>  In  tbe  aame 
locality.  These  have  always  been  beld  pro^ 
erly  counted  for  tbe  ge^ieral  spot  eomred  by 
the  descriptions.  People  v.  CAmmlsidoneta 
of  Grand  Go.,  7  Colo.  190,  2  Pac  912;  State 
n.  Oavers.  22  Iowa.  343;  StUs  v.  Dln^iore. 
5  Neb.  14fi;  PaU  lUver  Go.  PoweU  (S.  D.) 
SB  N.  W.  T;  Attorney  Genaral  Board  of 
Canvassers  of  Iroa  Ob.,  81  Mlcfa.  Wf,  31  N. 
W.  S39. 

We  staoBld  therefone  eondnds  that;  In  1877; 
Baton's  Peak  bad  been  ebosen  tay  tbs-twten 
as  tbe  permanent'  location  of  tlNtr-  county 
seat,  and  that  tbe  votes  which  were^cast  far 
Hflftin's  Peak  and  Intwaattonal  Gamp  went 
cast  fi»  the  same  plaosi  aod/rtisidd-  hsva 
been  counted  by  the  board,  and  ttet  they 
had'  the  antbMlty  onder  tba  ants)  tlken  la 
force  to  locate  the  oonnty  seat-  at  fliat  spot; 
Tbe  tronble.  however,  Is  that  thS'  aleetloa 
was  not  fully  or  satiateotorUy  proren,  nor 
was  there  evUtence  to  ahow  that'  tbe  board 
declared  the  result  and  estatdEthed  the  conn- 
ty seat  In  accordance  wMh  tbe  leglalattveaa- 
tbortty.  Under  these  clrcumstaneesi  we 
must  oendnde  there  was  so  far  a  fillnie,  ta 
1877,  to  permanently  locate  tbe  seat  aa  t»* 
leave  the  question  open  for  tbe  constdecatiOB 
and  action  of  tbe  voters  at  the  next  general 
election.  What  we  might  be  oompMed  ts 
hold  if  tbe  proof  and  the  record  were  other- 
wise. It  Is  wholly  unnecosBBty  to  declarsb 
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W«  an  not  compelled  to  determine  whether 
the  constitutional  Uniltatl<m  of  four  years 
would  operate  to  Invalidate  the  election  of 
1878,  because,  although  we  are  folly  conrln- 
ced  the  votes  Ux  Hahn's  Peak  and  Intenift- 
tlonal  Camp  were  cast  for  one  and  the  same 
place,  and  under  proper  condittons  and  cir- 
cumstances would  have  legally  resulted  In 
the  estaUIshment  of  the  county  seat  at  that 
place,  yet  the  failure  of  the  proof  In  this  re- 
gard, and  the  neglect  of  the  commissioners 
to  comply  with  the  requirements  of  the  act, 
leave  the  record  In  such  sbape  that  we  are 
permitted  to  conclude  there  was  no  legal 
election  held  In  1877  which  exhausted  the 
authorl^  of  the  people.  The  matter  was, 
therefore,  open  for  snbsequent  procedure  un- 
der the  statute.  This  whole  discussion,  how- 
ever, has  been  used,  as  an  introduction  to 
the  main  question,  to  show  how  completely 
we  are  Justified  In  our  conclusion  because 
of  the  expressed  will  of  the  voters  on  the 
subject 

We  are  now  relegated  to  the  principal  In- 
quiry whether  the  electlou  of  1878  located 
the  county  seat  at  Hahn's  Peak.  Almost  the 
only  difference  between  counsel  on  this  sub- 
ject springs  from  the  dlfCerent  views  which 
they  take  respecting  the  acts  of  1868.  It 
will  be  recollected  several  dlfCerent  condi- 
tions were  provided  for.  The  voters  were 
given  the  absolute  right  to  locate  the  county 
seat.  This  was  the  general  authority  grant- 
ed. The  act  und^ook  to  provide  means  and 
methods  for  the  expression  of  the  will  of  the 
voters  and  the  execution  of  this  authority. 
When  a  county  should  be  organised,  the 
county  commissioners  were  given  the  right 
to  choose  the  spot  where  the  seat  of  govern- 
ment should  be  first  established.  At  the  first 
general  election  next  ensuing  the  matter 
should,  be  submitted  to  the  legal  voters  of 
tlie  county,  whose  votes  should  settle  the 
question.  It  might,  however,  happen  that  a 
majority  of  votes  would  not  be  cast  for  any 
one  given  place.  To  provide  for  this  contin- 
gency, It  was  further  enacted  that,  within 
30  days,  the  county  commlraloners  should 
call  a  special  election,  at  which  the  question 
should  be  again  passed  on  by  the  voters.  If 
this  special  election  yielded  no  result,  the 
mattei;  should  be  submitted  at  the  next  gen- 
eral election  thereafter,  and  continue  to  be 
submitted  at  general  elections,  until  the  ques- 
tion should  finally  be  settled  by  a  vote  of 
the  peopla  The  whole  thing  hinges  on  the 
inquiry  whether  the  direction  of  the  legis- 
lature to  the  board  to  coll  a  special  election 
is  a  limitation  on  the  right  to  submit  the 
Inquiry  to  the  people  at  a  general  election 
following.  In  other  words,  if  the  special 
election  Is  not  called,  may  the  voters  after- 
wards be  heard  on  the  subject,  or  are  they 
forever  concluded  by  the  failure  of  the  board 
to  act? 

There  Is  a  preliminary  suggestion  which 
we  desire  to  make  In  the  premises.  We  do 
uot  believe  the  present  relator  has  any  right 


whatever  to  Instttnte  or  maintain  these  pro- 
ceedings. He  Is  not  In  a  conditkoi  to  raise 
the  question.  We  concede  ttte  statute  of 
limitation  does  not  run  against  the  people, 
and  the  proceedings  are  theoretically  in  the 
name  of  the  people^  on  the  relation  of  the 
taxpayer  who  complains  and  says  he  Is  hurt 
We  gravely  question  whether  this  sboxdd 
take  the  case  out  of  the  operation  of  the  gen- 
eral statutes  on  this  subject  Mandamus  has 
never  been  regarded  as  a  writ  Issuing,  strict- 
ly, as  a  matter  of  right,  In  favor  of  a  per- 
son Injured;  but  the  discretion  of  the  court 
may  always  be  exercised  In  deta:minlng  the 
question  whether  It  should  go  In  favor  of  the 
relator.  There  are  well-considered  cases 
which  seem  to  hold  a  taxpayer  estopped  from 
commencing  such  proceedings  when  more 
than  the  ordinary  period  of  the  statute  has 
been  permitted  to  go  by  without  action. 
Some  of  the  cases  proceed  on  the  basis  of  the 
adoption,  by  analogy,  In  courts  of  equity,  of 
the  common-law  statutes  of  limitation.  Oth- 
ers, again,  seem  to  regard  the  facts  as  suffl- 
dent  to  operate  by  way  of  estopi>el  to  bar  the 
relator's  rights.  People  v.  Seneca  Common 
Pleu.  2  Wend.  265;  State  v.  Piper,  IT  Neb. 
614,  24  N.  W.  204;  Territory  v.  Potta,  3 
Mont  864;  Chicago  &  N.  W.  By.  Oo.  v.  Peo- 
ple, 91  HI.  SSI.  The  relevancy  of  this  sug- 
gestion Is  quite  apparent  when  we  recall  the 
exact  situation.  The  county  seat  was  orig- 
inally located  at  Hayden.  In  the  spring  of 
1879,  It  was  removed  to  Hahn's  Peak,  and 
has  been  permitted  to  remain  there  for  near- 
ly 17  years.  Nobody  has  complained,  nobody 
has  objected  to  the  location,  and  the  relator 
has  been  a  citizen  of  the  county  for  10  years, 
and  during  all  that  time  has  taken  no  st^ 
to  test  the  legality  of  the  location.  While  we 
must  concede,  under  the  general  current  of 
authority,  as  stated  in  Railroad  Co.  v.  HaU. 
91  U.  S.  343,  a  taxpayer  has  a  right  to  sue 
where  only  public  rights  and  public  Interests 
are  technically  concerned,  and  his  interest  la 
only  the  collateral  interest  of  a  taxpayer,  we 
do  think  he  is  bound  to  proceed  with  reason- 
able diligence  He  cannot  sit  Idly  by,  and  let 
a  county  seat  remain,  and  rights  and  Inter- 
ests be  acquired  and  determined,  for  10 
years,  and  then  be  heard  to  complain.  Es- 
tates have  been  settted,  Jodgments  have  been 
rendered,  titles  have  been  acquired,  and  all 
the  diversified  interests  of  modem  soclctv 
bare  been  initiated,  protected,  transferred, 
and  carried  on,  on  the  faith  of  the  perma- 
nent location  of  the  seat  of  government  of 
Routt  county.  Plainly,  a  rule  which  would 
debar  a  taxpayer  from  initiating  such  pro- 
ceedings after  a  lapse  of  10  years  la  right 
and  salutary,  whether  It  be  founded  on 
precedent  or  rests  for  its  declaration  on  the 
evident  good  sense  of  the  doctrine.  This 
position  is  very  much  strengthened  by  the 
attempt  on  the  part  of  the  people,  on  two 
different  occasions,  in  1883  and  18S7,  to 
change  the  location  of  the  county  seat  The 
matter  was  submitted  to  the  voters  of  the 
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cooiitr,  and  tlie  applicants  for  a  change  were 
on  both  occasions  without  soffldent  votes  to 
remove  it  This  very  atnaigly  tends  to  sup- 
port US  tn  the  conviction  that  the  majoritr 
of  the  voter*  of  the  coonty  prefer  to  have 
the  county  seat  retained  at  Its  present  place, 
rather  than  have  It  removed  to  Hayden, 
where  It  mast  go  U  the  rotor's  contention  Is 
iipheld.  It  does  not  accord  with  our  notions 
of  what  is  right  and  Just  to  uphold  proceed- 
ings Initiated  by  one  taxpayer,  and  support- 
ed, evidently,  by  only  a  mlooii:^  of  the  vot- 
ers of  the  countv. 

As  preliminary  to  the  dlscmslon  respecting 
the  &llare  of  the  board  to  hxM  a  special  elec- 
tion. It  is  well  to  remember  that  the  power 
to  permanently  locate  a  county  seat  is  lodged 
nowhere  but  with  the  voters  of  tta  county, 
nils  Is  the  whole  tenor  of  the  legislation  on 
the  subject,  and  the  principle  has  been  fully 
rec<^tzed  and  declared  by  our  supreme  court 
In  Re  Allison,  la  Colo.  525,  22  Fac.  82a  The 
learned  Chief  Justice  Helm,  in  expressing  the 
opinion  of  the  court,  states  substantially  what 
must  be  evident  to  those  who  even  casually 
read  the  statutes.  The  whole  subject  is  re- 
mitted to  the  control  of  the  voters,  snbiect 
only  to  the  limitation  that  the  queslcm  may 
not  be  considered  oftener  than  once  In  four 
years.  Aside  from  this  limitation,  the  legal 
voters  of  the  county  have  perfect  control  over 
the  subject,  and  may,  by  pursolng  the  statu- 
tory provisions,  locate,  remove,  or  ebange  the 
seat  of  govemmmt  whenever.  In  their  Judg- 
ment, any  change  slwuld  be  made.  The  pur- 
pose in  submitting  the  question  at  the  election 
of  1878  was  to  ascertain  the  wish  of  the  vot- 
ers. Tba  provisions  of  the  law  of  1868  wen 
enacted  to  give  the  legal  voters  of  any  such 
governmental  subdivision  of  the  state  an  op- 
portunity to  express  their  desires  respecting 
the  matter.  Th^  might  express  this  wish  at 
the  first  general  election  after  the  county  was 
created.  If,  on  that  occaston,  the  voters  were 
not  snffidaitly  agreed  in  their  wishes,  the 
matter  shonld  be  again  submitted  at  a  spe- 
cial dectlon,  at  whltdi  another  opportunity 
stionld  be  given  than  to  again  vote  their  con- 
victions. Failing  in  their  object  at  this  spe- 
<dal  election,  the  matter  must  be  submitted 
at  each  general  election  thereaftte,  until  it  Is 
finally  determined.  The  special  electimi,  in 
tills  case,  was  omitted,  and  we  must  deter* 
mine  whether  that  omlstfon  deprived  the  vot- 
ers of  the  right.  In  1878,  to  express  their 
wish  on  the  subject  We  do  not  so  conclude 
nie  statute  does  not  provide  that  a  Allure 
shall  bar  the  right  to  vote  on  the  subject  at 
the  next  oisulXLg  general  election.  Had  the 
legislature  Intended  the  special  election  to  be 
a  condition  precedent  they  would  have  un- 
doubtedly provided  in  the  act  the  ways  and 
means  tvr  calling  it  even  aftra  the  30  days 
had  expired,  cr  for  holding  one  when,  through 
any  design  of  the  governing  body  of  the  coun- 
ty, no  sncb  opportunity  had  been  given.  It 
IMS  often  been  held  that  where  thoe  was  a 
fisUun  to  hcrid  a  special  election  at  the  date 


and  at  the  place  and  under  the  condittons 
p(toted  out  by  ttie  statute,  one  subsequently 
held  would  necessarily  be  Invalid,  and  resort 
must  be  had  to  other  provisions  of  the  leglsla- 
latlon  to  remedy  the  difficulty.  We  must  con- 
clude this  was  In  the  minds  of  tiie  legislature, 
and  had  it  been  their  Intention  to  Umit  the 
riffht  of  the  voters  to  expreoi  their  wish  at 
an  ensuing  general  Section,  some  provision 
would  have  been  made  for  such  a  contin- 
gency. It  is  no  essential  part  of  the  scheme^ 
otlierwlse  than  to  provide  a  way  In  which  tho 
voters  may  express  their  opinion,  and  can  in 
no  manner  be  held  operative  to  restrict  the 
subsequent  rit^t.  The  object  ot  an  election 
on  this  subject  is  simply  to  obtain  an  expres- 
sion of  the  public's  wish.  Free,  fair,  and 
full  expression  of  that  wish  is  all  tiie  legis- 
lature intended  to  provide  for,  and,  when  oniee 
it  Is  ascertained,  effect  should  be  jAven  to  it 
1^  the  permanent  location  of  the  seat  of  gov- 
emment  Fowler  v.  State,  68  Tex.  30,  S  S. 
W.  255;  Gossard  v.  Vaught,  10  Kan.  162; 
Dlshon  V.  Smith,  10  Iowa,  212;  State  v.  Lean, 
0  Wis.  279. 

Regard  being  bad  to  the  sp«!lal  purpose 
and  objects  of  the  legldatlon,  and  the  ab- 
sence of  any  limitation  or  condition  which 
makes  the  special  election  a  condltlok  preced- 
ent we  must  c(HU!lude  that  a  failure  to  hold 
It  does  not  vitiate  wtiat  was  done  at  the  elec- 
tion of  1878,  and  that  the  wish  of  the  people^ 
at  that  time  expressed,  established  the  county 
srat  at  Hahn's  Peak.  If  we  should  hold  othr 
erwlse,  it  would  leave  the  board  of  county 
commlsslonera  complete  power  to  defeat  the 
wish  of  the  people.  If  the  board,  for  pe- 
cuniary or  other  reasons,  desired  the  county 
seat  to  remain  where  they  had  temporarily 
located  it  a  simple  neglect  to  call  a  special 
election  would  accomplish  their  object  Of 
course,  this  depends  on  the  result  of  the  first 
general  electkm.  If  the  county  seat  be  not 
then  permanently  established,  to  concede  the 
appellee's  contention  would  be  to  vest  the 
power  of  location  absolutely  In  the  board. 
No  special  electlcm  being  called,  the  matter 
could  never  be  considered  at  a  general  elec- 
tion thereafter.  No  succeeding  board  could 
submit  the  quesUon,  and  there  Is  jio  known 
way  by  which  the  voters  could  enforce  th^r 
wllL  The  county  seat  not  having  been  per- 
manently located,  there  could  be  no  vote  aa 
to  a  change  ^ther  In  one  or  four  years,  and 
an  Inefficient  incompetent  or  corrupt  coun^ 
government  would  ttuis  be  left  In  full  control 
of  the  question.  No  such  result  shonld  be 
po^itted,  and,  ss  this  Is  possllde,  we  have  a 
right  to  Infer  a  want  of  Intention  on  the  part 
of  the  le^Blature  to  bring  it  about  When 
the  acts  do  not  of  necessity  require  this  con- 
struction, that  should  be  adopted  which  will 
best  and  most  perfectly  tend  to  carry  out  the 
evident  purpose  of  the  lawmaking  body.  Un- 
der these  circumstances,  we  bold  the  county 
seat  of  Routt  county  was,  by  the  vote  of  the 
people,  legally  and  permanently  located  at 
Hahn's  Peak,  and  until  the  people  shall,  bjr 
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a  TOte  on  the  vabject  bad  nnder  consHtiitlonal 
sad  legislattre  Testrfctlons,  change  the  place, 
It  must  there  remain,  fnie  judgment  of  the 
dlatriet  court  In  these  proceedings  does  not 
accord  with  oar  conduslons,  and  it  must 
therefore  be  rerersed,  and  judgment  final  will 
be  entered  In  this  court  dlamlBsinf  the  petl- 
tton.  Berersed  and  judgment  orderwL 


TATLOB  T.  INBLET. 
(Court  of  Appeals  of  Colorado.    Dec.  9,  1895.) 
CoMpuutT  —  Cbbibtun  Nahb  or  PutJNTin  — 

PitBBUMPTIOKB  —  MOTIOS  TO  STRIKB  —  PlBA  IS 

Abatement— HovATiON— Action  ow  Ordbb. 

1.  There  is  no  presumption  of  law  that  a 
Verson's  Christiai]  Dame  cannot  be  "M.  H." 

2.  The  objection  that  no  plaintiff  is  named 
Jb  a  complaint  in  which  plamtiff's  name  ap- 
pears as  *'M.  H.  Insley"  cannot  be  made  by 
notion  to  strike  the  complaint. 

3.  The  objection  that  a  complaint  in  which 
fiaintiff's  name  appears  as  "M.  H.  lusley" 
aames  no  |ilainti£E  can  ouljr  be  taken  b/  plea  in 
abatement. 

4.  On  a  blU  ftir  serrlees.  the  debtor  wrote 
an  order  to  a  third  person  to  par  the  bill,  who 

•  indorsed  it,  "Accepted,  parable  out  of  •  •  • 
my  note  to  him,  parable  Juir  1.  1893,  provided 
the  note  earn  be  jeotten  here  by  that  date." 
Beid,  that  on  fnlmlment  of  the  conditions  of 
the  acceptance  a  noTati<m  was  created. 

5.  On  a  bill  for  serrices,  the  debtor  wrote 
an  order  to  a  third  person  to  pay  the  bill,  who 
indorsed  It,  "Accepted,  puable  out  of  *  *  * 
mj  note  to  him,  payable  July  1,  1893,  provided 
the  note  can  be  eotten  here  by  that  date." 
Beld,  that  a  complaint  by  the  creditor  aeainst 
sach  third  person  for  the  amount  of  the  bill,  al- 
Jtsnm?  that  the  conditions  of  the  acceptance  had 
Wen  complied  with  and  tlie  note  taken  up,  and 
that  defendant,  in  paying  it,  had  reserved  out 
of  the  amount  doe  the  amount  of  the  Mil  sued 
en,  is  snffiamt. 

Appeal  from  Arapahoe  county  court 
Action  by  M.  H.  Insley  agaTnst  Joseph  W. 
Taylor  on  a  contract  of  noTHtton.    From  a 
judgment  for  irialntiff,  defendant  appeals.  Af- 
Anned. 

A.  B.  Blake,  for  appellant 

BBED,  P.  X  M.  H.  Indey,  plaintiff  below, 
presented  to  B.  B.  CraTon  tbe  following  ac- 
count: 

*T>enver,  Colo.,  May  29,  1893. 
"E.  B.  Cnvenfl,  In  account  with  the  Keeley 
Institute,  for  the  cure  of  the  liquor  and  opium 
■  habits,  nervous  diseases,  and  tobacco  habits, 
corner  Fifteenth  and  Curtis  streets,  Belvldere 
.Block,  Ijy.Dr.  Jjesley  B.  Keel^'a  double  cblo- 
.  ilda  of  .gold  remedies: 

'Hay    1.   Four  weeks'  treatment...  $100  00 

"   29.  To  oash  room  rent   9  00 

"    29.  July,  1892    30  00 

**  20.  W.  J.  Barday.  attendant. .      2  00 


»141  00" 

At  the  bottom  of  wbfcfa  was  the  following 
crder:  "J.  W.  Taylor;  Please  pay  this,  and 
charge  to  my  accoimt.  E.  B.  Cmvens."  On 
the  same  date  appellunt  wrote  across  the  face 
«t  the  account:  "Accepted,  payable  out  of  the 
•amount  due  Onrena  on  my  note  executed  to 


bim,  payable  July  1,  1808,  povUd  the  it  ii 
can  be  gotten  ben  by  tbat  dnle.   Jos^b  w 

Taylor." 

The  fourth  paragraph  of  the  complahit  h  tL~ 
only  one  tliat  need  be  refored  to.  It  is 
follows:  "That  the  coDdltkma  oontaieed  tc 
■aid  acceptance  hare  all  ben  isoaxfUei  witL 
and  the  note  nMnttoned  to  the  ueqitana  r^f 
the  defendant  had  been  taken  np  tjy  defender., 
and  In  paying  the  aame  the  dependant  has 
■erred  the  amount  beiein  sued  cn  out  of  lit 
amount  due  on  tbt  said  note  of  tbe  asld  Cnv- 
ens."  Counsel  for  appellant  mored  to  qonsj 
the  snmmoiw  and  «tr&e  tbe  cofgplatnt  fnac  the 
files  "tot  tbe  reason  that  there  te  ao  plaini^fl, 
nor  tbe  name  of  any  plalntUT,  derignated  tl<.i-^ 
In;  the  Initials  'U.  BL.,*  precediiig  the  we  d 
'Insley,*  as  used  dterefn,  constituting  ao  nscK." 
The  motion  was  overrnied.  Gonmel  ttn  de- 
murred generally  to  tbe  compialiit— that  it 
did  not  state  tects  sufficient  to  oonstttas  i 
cause  of  action,— which  was  orermled.  Cour 
s^  stood  by  his  demurrer,  and  judgment  vzs.  i 
entered  for  appellee  for  $192.30,  frosn  wbi^  | 
the  ai^ieal  was  prueecuted  to  thin  court 

Two  qusBttons  art  pranntad  by  McC  of  sp- 
pdlant^  comisel: 

First,  It  Is  labtH'edty  and  eDEtauisttTely  mred 
ttiat  the  court  erred  tai  refualBg  to  quash  u« 
writ  and  strike  the  complaint  frcm  tbe  nks. 
Many  authorities  are  cited  and  paiagrarLs 
quoted  to  the  effect  that  "M.  H.  Insley"  ^ 
name  at  all;  consequently,  that  there  was  du 
plaintiff.  Most  of  tbe  authorlttes  are  those  a: 
common  law,  commencing  witb  Coke  npoa  Ut- 
tleton,  and  coming  down  through  Baeoi.  « 
Abridgment  Some  are  from  works  on  cr.w- 
Inal  {heading.  Twelve  anthoiities  ane  dtinO  m 
support  of  the  proposition,  *1t  la  a  presnmiiTior 
of  law  that  erery  peison  baa  both  a  Chris:i;<L 
and  a  snr  ifame."  No  doubt  that  such  is  tL-j 
legal  presumption,  but  no  authority  is  nit<J 
to  show  that  "M.  H."  may  not  be  tbe  GhrU 
name,  and  all  there  Is  of  it  I  know  of  ao  pK-i 
reason,  legal  or  otherwise,  why  parents  may 
not  select  any  letter  or  letters  of  the  alpliabci 
as  the  name  of  a  chHd;  and,  altboogta  tbe  ie-".ii 
presumption  la  that  each  IndtrMoal  bas  « 
Christian  and  snr  name,  there  Is  oo  legal  pit^ 
■sumption,  when  a  man  sms  as  "U.  H.,"  tha: 
tbat  Is  not  all  theze  la  aC  K.  unlcns  the  fan  if 
brot^bt  to  the  knowledge  of  the '  ooart  by  a 
plea  In  abatement,  or  in  some  naumer  that  wiL 
Inform  tiie  court,  not  on^  ibat  tta  letters 
used  are  Initial,  but  what  the'Mme  is;  bi  tlK 
language  of  the  books,  "gtre  the  plabitlff  a 
better  writ"  This  Is  not  done  by  tbe  mtittcn. 
Tbe  court  Is  reqnlped  to  preaome  that  the  ful.' 
name  of  tbe  plaintHt  Is  not  nsed.  Fumerb. 
at  common  taw,  a  stricter  rule  pieralled  tli^u 
raider  modem  piaetfce.  The  ose  of  initials 
instead  of  full  nams  has  ben  ladnlgad  is 
such  an  extent  Uiat  to  now  bold  tint  the  ooum 
had  no  jurisdiction  would  result  dlsaatmusij. 
I  have  noticed  this  contenUon  at  amne  Irogtii. 
because  coimsel,  tbe  amoBat  of  labor  be- 
stowed upmi  H,  aridoitly  tbsn^  lt«  gnod 
for  1*011 1  saL 
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X  cmnvf^pM  nfOi  coiuAd  on  fata  secoBd 
propoAltioii,  tbat  the  oocnplaliit  -was  defective 
In  mbBtiiBee.  Nor  can  I  adopt  the  BtatenMnt 
tbat  **Um  action,  as  -wsa  be  seen  from  tbe  rec- 
ord, U  «pen  «  fliianuit7.  vbmb?,  aa  Is  <dalmed 
tor  tfaa  ajpeUet,  ttie  def csdant  apoelaUy  pnm- 
laad  to  annver  for  tbe  deM^  deCavlt,  or  mla- 
carriase  «f  anotber  person."  I  can  find  no  ele- 
mcnt  <tf  a  goaBBBty  in  IL  If  it  were  tbeta,  tbe 
memoranda  in  writing  are  mAfdoot,  and  tbe 
«inaidfiiatl(n  for  the  aceqiftmee  appears  In  tbe 
acceptance  ttaeif;  and,  ahboagh  oondttioBal, 
tbe  AUegatkn  tai  regard  to  tbe  .pertomaace  of 
tbe  condition  ia  MifflcleaUy  foil,  vpon  denmrrcr. 
Tbe  traanctlon  aopean  to  ne  to  ban  beco 
tn  tbe  natme  of  a  aovatkn.  -  Oarraa  owed 
Indcy;  Taylar  owed  OaaTena;  OcaTona  made 
Ma  order  on  Taylor,  wblcb  was  accepted  by 
Taylor,  who  was  soiwtttutad  In  the  place  of 
OraTCBB;  and,  as  alleged  la  the  cemplafnt, 
Oravena  paid  Tayl<K,  wbo  retafntd  the  money. 
Inalqy  oonid  recover  either  nyon  the  accept- 
ance, or,  aa  at  cannnan  lav,  for  **moiiiey  bad 
and  recelTed  Taylor  to  tbe  ase  «C  tbe  plaJn- 
tiff."  We  can  flikd  nothlnff  In  tbe  authorities 
dted  by  comiael  that  aostaina  bta  portion  tbat 
tbe  oomplaiiit  waa  defect  Ire.  The  only  de- 
fect pointed  out  la  tbat  the  allegatkm  In  the 
complaint  UM  to  state  that  ttaa  note  vas  re- 
turned in  tlma  We  tbiiA  tte  allegatlou  anffl- 
dcntly  full,  when  taken  In  connection  wltii  tbe 
canae  oC  action.  At  any  rate.  It  la  anffidemt  to 
allow  that  Taylor  bad  received  the  payment 
tram  Cravens  before  Insley  tanngbt  sift.  Tbe 
JudKUient  Duut  be  affirmed.  Afflzaicd. 


UNION  PAa,  D.  &  G.  RT.  OO,  v.  PBRKINS. 

<Conrt  of  Appeals  of  Colorado.    Dec.  9,  1895.) 

Scuifons  —  Defkitdant  Impropsblt  l^Aifeo  — 
AHBMDmNT  —  JDRisDionoM  — Wajtsr— Jddo- 
»XT— StooK  EiixBD  n  Taitir— BnoaNOB— 
Exasnivi  Damaobs. 

1.  Where  service  of  aummona  Is  had  oq  a 
defendant  nnder  a  wrong  name,  a  snbstitntion 
of  hlB  proper  name  amendisent,  over  de- 
fendant 8  objectien,  wiU  not  confer  jurisdactaen. 

2.  Where  a  joatice,  i^er  allowing  aa 
amendment  of  a  aammons  bj  substitution  of 
the  defendant's  proper  name,  assomes  ^ria- 
diction,  and  enters  judgment  agaioat  tbe  de- 
fendant ai  originally  sammoaed,  defendaKt,  by 
appealing  and  participating  in  a  trial  de  novo, 
waives  the  want  of  Jurisdiction. 

8.  Wbere  the  court,  after  allewing  an 
amendment  of  a.  snrnmona  by  eubatitution  of  da* 
fandant's  proper  corporate  name,  assumes  ju- 
risdiction, and  enters  judgment  against  the  de- 
fendant aa  originally  anmmoned,  the  recital  In 
an  appeal  bond  of  the  defendant  tbat  the  jndg- 
mrat  waa  agaU»t  it,  and  partlcipatioD  by  it  In 
a  trial  de  novo,  is  a  recognition  of  the  Judg- 
ment. 

4.  In  an  action  against  a  railroad  company 
In  tbe  hands  of  a  reetaver  nader  a  federal  covrt, 
nenjoinder  of  the  receiver  as  defendant  waa  not 
ground  for  reversal  of  a  Judgment  bad  therein, 
where  the  ohJcetloD  was  not  urged  till  after 
judgment. 

fi.  In  an  action  for  the  death  «f  a  mare, 
where  evidence  of  plaintiff  merely  shows  her 
value  and  a^e,  and  plaintiff's  vendor,  for  de- 
fendant, testities  tbat  he  never  knew  the  ani- 
mal baa  any  iveed,  it  is  error  to  admit  evidenoe 


by  plaintiff  tbat  bis  vendw  toM  him  tiiat  he 
spent  $300  in  developing  tbe  mare's  speed. 

6.  In  an  action  for  the  death  of  a  mare, 
where  evidence  for  plaintiff  shows  her  value 
to  be  $150,  and  her  age  about  11  years,  and 
plaintiff's  vendor,  for  defendant,  testifies  that. 
In  trading  severaJ  animals  with  nlaintiff  for  a 
gross  sum,  he  "put  lier  in  trade  at  $30,  evi- 
dence by  plaintiff  that  there  was  **ao  nwdfie 
value  agreed  for  that  one  particubir  mare*  is  in- 
admisHible  in  rebuttal. 

7.  In  an  aotion  for  the  death  of  a  msre, 
where  plaintiff  testifies  that  he  thinks,  when 
killed,  rtie  was  In  foal,  he  cannot,  on  rebnttal, 
testify  as  a  fact  that  ^e  was  in  foal. 

is.  In  an  action  for  death  of  a  mare,  where 

{ilalntiff  testified,  as  an  opinion,  that  she  was 
n  foal,  and  an  expert  horseman  testiflpd  that 
Ae  was  worth  fl50,  and  plaintiff's  vendor,  for 
defendant,  testi£ed  that  plaintiff  tried  to  get 
him  to  testify  to  a  pedigree,  to  enhance  the 
mare's  value,  but  he  refused.  It  Is  error  to  al- 
low aach  expert  to  testify  in  rebuttal  that  her 
value  is  $150  if  she  waa  "in  foal  and  had  tbe 
pedigree  they  claimed."  "I  know  nothing  of 
my  own  knowledge,  I  base  my  knowledge  of 
pedigree  on  what  waa  told  me. 

9.  In  an  action  for  death  of  a  mare,  the 
highest  valuation  placed  on  her  by  plaintiff  was 
$150,  and  he  testified  that  she  was  worth  50  per 
cent  more  than  when  he  got  her,  and  uncontra- 
dicted evidence  for  defeiMant  showed  that  he 
paid  $30  f<M;  her.  An  expert  herseman  testified 
that  she  was  worth  $150,  if  in  foal;  $100,  if 
not.  It  was  not  shown  tbat  she  was  in  foal. 
Beld,  that  a  verdict  for  plamtiff  for  $160  was 
excessive. 

Krror  to  M  Paso  county  court. 

Action  In  Justice  court  by  It.  E.  P«i:tnB 
against  the  Union  Pacific,  Denver  &  Gnlf 
Railway  Company,  sued  as  the  Union  Pa- 
cific Railway  Cotnpany,  for  death  of  a  mare. 
There  was  a  Jodfment  for  plaintiff  In  the 
Jnstlce  court,  and  from  a  Judgment  of  the 
county  court  for  plaintiff  on  trial  de  novo 
defendant  brings  error.  Reversed. 

Tdler,  Oraheod  *  Morgan  and  0.  O.  D«>- 
■ey,  for  pbilntlfl  In  error.  Yanatta  and  Cun- 
ningham, for  defendant  In  error. 

RBBD,  P.  J.  Defendant  In  error  brought 
salt  before  a  Justice  of  the  peace  against  the 
Union  Pacific  Railway  Company  to  collect 
tbe  Table  of  a  mare  alleged  to  have  been 
killed  by  an  engine  of  the  compuiy.  Tbe 
anmrnons  commanded  the  officer  to  "summon 
tbe  Union  E^ciflc  Railway,"  etc  A  trial 
was  had,  of  which  tbe  following  appears  in 
tbe  tmnscrlpt  of  tbe  dodcet  of  the  Justice  of 
tiie  peace:  "Defendant  appeared  by  attor- 
ney. F.  E.  Brooks  made  objection  to  admit- 
ting any  evidence  in  tbe  case,  on  account 
of  insufficiency  of  tbe  service,  tbe  name  of 
tbe  corporation  being  tbe  Union  Pacific,  Den- 
ver &  Gulf  Railway.  Plaintiff  moved  to 
amend  to  meet  tbe  defendant's  objection. 
Motion  allowed,  and  trial  proceeded.  After 
bearing  all  tbe  evidence  in  the  case,  it  Is 
determined  and  adjudged  tbat  the  plaintiff, 
R.  B.  Perkins,  make  of  the  defendant,  tbe 
Union  Pacific  Railway  Company,  the  sum  of 
$150  and  costs  of  suit,  taxed  at  $9.52."  From 
which  an  appeal  was  taken  to  the  county 
court,  where  a  trial  was  had  to  a  Jury,  re- 
sulting in  a  Judgment  against  tbe  defendant 
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tor  the  same  amount  (f  ISO).  Upon  the  trial, 
after  the  Jury  were  Impaneled,  counBel  for 
the  defendant  moved  the  coart  to  diflmlas 
the  action  against  appellant  for  want  of 
jnrladlctlon.  That  the  Bubstltutlon  by  the 
Justice  of  the  peace  upon  the  trial  of  appel- 
lant In  place  of  the  Union  Pacific  Railway 
Company  did  iu>t  confer  Jnrledlctlon.  (2) 
A  motion  to  dlemlss  made  by  the  defendant 
because  no  service  had  ever  been  had  upon 
the  appellant.  To  dismiss  because  of  in- 
sufficiency of  the  service  of  the  summons. 
(4)*  Objected  to  any  evidence  being  received 
because  the  record  showed  that  appellant 
was  never  served  with  summons.  Each  of 
which  was  overruled  by  the  court,  and  an 
exception  taken. 

The  attention  of  the  court,  In  the  trial  be- 
fore the  justice  of  the  [)eace,  was  called  to 
the  fact  tliat  the  suit  had  been  instituted 
against  the  wrong  party,  and  service  had 
upon  the  wrong  party.  Instead  of  diBmiss- 
lug  the  suit,  the  court  attempted  to  rectify 
the  error  by  substituting  the  proper  defend- 
ant, proceeded  to  trial,  and  entered  up  Judg- 
ment against  a  corporation  that  no  suit  was 
Instituted  against,  no  process  issued,  no  serv- 
ice had,  and  no  appearance  entered.  Precise- 
ly the  same  thing  was  done  in  the  countv 
court  The  Union  Pacific  Railway  Company 
and  the  Union  Pacific,  Denver  &  Gulf  Rail- 
way Company  are  two  B^>a»te  and  distinct 
corporations.  Where  the  suit  was  instituted 
against  the  UiUon  Pacific  Railway  Company, 
and  service  had  upon  It,  the  court  could  no 
more  acquire  Jurisdiction  In  the  manner  at- 
tempted than  by  substituting  a  neighbor  by 
the  name  of  Smith  aa  defendant  in  a  suit  in- 
stituted against,  and  senrlce  had  upon,  Jones. 
This  fact  Is  vageA  for  reversal  of  the  judg- 
ment It  Is  true  that  tiie  Justice  of  ^e 
peace  had  no  Jnrisdlctiain  of  appellant,  nor 
did  the  Insertion  of  Its  name  In  the  summons 
confer  Jnilfldlctton.  Vixcejft  by  the  acts  of 
^tpellant^fl  attorneys,  then  could  have  been 
no  Jurisdiction.  They  appear  to  hare  par- 
ticipated In  the  trial,  representing  appe- 
lant; but  at  the  dose  of  the  trial,  as  ahown 
by  the  tmnseript,  no  Judgment  was  ren- 
dered against  ^qiiellant  Tbe  judgment  waa 
against  the  Union  Padflc  Bailroad  Company. 
How  appellant  could  appeal  from  such  a 
judgment,  and  why  it  did  so,  are  enigmas. 
A  bond  waa  made,  alleging  a  judgment 
against  appeUsnt,  and  It  appeared  by  coun- 
sel and  proceeded  to  trial.  Instead  of  rely- 
ing upon  Its  defense  of  want  of  Jurisdiction, 
by  Its  appeal  and  participation  In  the  trial 
it  not  01^  recognize  the  judgment,  but 
wiUved  Its  own  contention. 

It  is  true,  also,  that  sibilant  warn  in  the 
hands  of  a  receiver  ^pointed  1^  the  fed- 
eral court,  and  its  entire  prcq^erty  In  cnstodia 
legls.  The  receiver  was  not  made  a  party. 
It  Is  undoubtedly  correct,  as  a  legal  proposi- 
tion, that  no  valid  Judgment  could  be  had 
without  the  receiver,  and  it  is  probably  true 
tliat  consent  from  the  federal  court  should 


have  been  obtained,  as  It  bad  fldl  and  com- 
plete custody;  but.  In  order  to  have  beeo 
available,  the  matter  should  have  been 
bni^ht  to  the  attention  of  the  court  In  some 
manner  that  could  legally  presmt  It  ss  a 
defense.  It  appears  that  It  was  suggested 
to  the  court  during  the  proceedings,  and 
there  the  matter  was  dropped.  Consequoit- 
ly  there  la  nothing  on  that  qnestlon  present- 
ed to  this  court  for  review. 

The  plaintiflT  testified  that  the  value  of  tlie 
animal  alleged  to  have  been  killed  was  $150l 
Tim  Perkins,  a  brother  of  plaintiff,  testified: 
"I  think  that  a  fair  market  value  of  this  ani- 
mal. In  her  condition,  would  be  $190.  *  •  • 
I  know  the  reputed  age  of  the  animal.  I 
presume  she  was  ten  or  eleven  years  cAH." 
There  plaintiff  rested.  Defendant  called  J. 
L.  Williams,  a  lawyer,  who  sold  the  mare  to 
the  plaintiff.  He  testified:  "This  Fox  mare 
that  was  killed  by  the  railroad  I  had  owned 
eight  or  nine  years  when  I  sold  her  to  Mr. 
Perkins,  and  at  the  time  I  bought  her  she 
was  claimed  to  be  seven  or  eight  years  old. 
*  *  *  The  cash  market  value  of  this  mare 
in  controversy,— I  do  not  know  that  she  did 
have  any.  An  animal  of  that  description  is 
hard  to  selL  I  put  her  in  the  trade  to  Per- 
kins at  930.  Before  that  I  sold  her  once,  and 
bought  her  back  for  925.  *  *  *  I  think  there 
were  seven  horses.  There  was  a  fixed  value 
idaced  upm  each  <ne.  The  Fox  mare  was  call- 
ed ISO.  The  value  of  all  of  them  waa  called 
1200.  •  •  •  Mr.  Perkins  came  to  me  one 
day,  and  Med  to  get  me  to  testify  to  a  h^ 
valuation  of  this  animal;  he  wanted  that  t 
should  pedigree  her;  and  I  declined  to  caa- 
cede  to  his  terms.  He  said  at  that  time  that 
he  wanted  I  should  pedigree  the  mare,  and 
1  told  Um  I  eould  not  do  it"  Defendant  resv 
ed,  when  pli^tlff,  ostensibly  for  the  pnxpme 
of  rebuttal,  again  took  the  stand,  but  the 
only  rebuttal  was  his  statement  that  Wil- 
liams told  him  that  be  bad  sgeat  9300  in 
developing  the  speed  of  the  mare.  Williams' 
statement  was  only,  "I  never  knew  she  bad 
any  speed."  No  one  testified  that  she  had. 
Speed,  perhaps,  In  a  younger  animal,  might 
be  an  element  of  value,  if  established;  but 
bow  proof  of  an  eq>endltnre  of  money  to  de- 
velop speed,  which  ended  In  failure,  could  be 
competent  as  proof  of  value,  we  are  at  a  loss  to 
imderstand.  The  only  erldeiuie  that  might 
be  possibly  considered  as  rebuttal  was  tbat 
In  the  trade  with  Williams  "there  was  no 
specific  value  agreed  for  that  one  particular 
mare."  This  does  not  rebnt  the  testimony 
of  Williams.  He  did  not  testify  to  an  agreed 
price.   He  said,  "I  put  her  in  trade  to  Per^ 
kins  at  130.**  Whetiier  It  was  an  agreed 
value,  or  his  own  estimate,  does  not  appear. 
Here  also  occura  the  novel  fact  of  a  mare  15 
or  17  years  old  Improving  1^  age:  **Q.  Too 
may  state  the  value  of  tiie  mare  at  the  time 
dte  was  killed,  as  compared  to  her  value 
at  the  time  you  purchased  her?"  to  which 
plaintiff  answered:  **I  would  consider  boF 
worth  60  per  cent  mon;  and  then  she  was 
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1 1  h  foal,  and  In  a  great  deal  better  condi- 
>u.*'  In  his  former  evidence,  that  sbe  waa 
foal  waa  given,  not  as  a  fact,  bat  as  an 
vinion.  The  entire  examination  waa  ob- 
cted  to,  and  exceptions  saved.  Jobn  Lay, 
le  borseman,  was  recalled,  reiterated  his 
irxa«r  statement  of  value  of  9100,  but  quali- 
by  the  statements  that  she  was  worth 
i&t:  amount  if  In  foal,  and  bad  the  pedigree 
ley  claim  "I  know  nothing  of  my  own 
now  ledge.  I  base  my  knowledge  of  the 
eUisree  tm  what  was  told  me."  No  pedigree 
.-liatever  bad  been  established.  Williams 
^stifled  that  the  plaintiff  tried  to  get  him  to 
estify  to  a  pedigree  to  enhance  tbe  value, 
>ut  he  declined.  Counsel  moved  to  strike 
'lit  tbe  entire  evidence,  which  waa  refused, 
LZicI  an  exception  taken.  One  Charles  Wll- 
iams  was  called,  and,  over  the  objections  of 
lefenOant,  testlfled  that,  to  tbe  best  of  his 
cnowledge,  the  mare  was  about  12  years  old, 
ind  *'8he  ought  to  be  worth  ¥150."  Tbe  ad- 
mission of  all  the  testimony  as  rebuttal  was 
Improper  and  erroneons. 

For  another  reason,  the  Judgment  should 
not  be  allowed  to  stand:  Tbe  verdict  was 
excessive;  not  warrantM  by  any  evidence 
\n  the  case;  based  upon  tbe  hypothesis  that 
tbe  mare  was  younger  than  shown  by  tbe 
evidenee;  that  sbe  was  In  foal,  which  was 
based  entirely  upon  supposition;  and  upon 
speed  and  pedigree,  which  were  shown  to 
have  been  purely  Imaginary,  If  not  Inspired 
l)y  the  questionable  attempt  of  plaintiff  to 
enhance  the  value  by  such  fictitious  aids. 
Tbe  Jury  gave  the  highest  amount  claimed. 
Taking  the  uncontradicted  testimony  of  tbe 
mare's  value  at  the  time  plaintiff  got  her, 
and  his  evidence  that  sbe  was  worth  CO  per 
cent,  more  at  the  time  of  her  death,  and  we 
only  bave  a  value  of  f4S,  while  Lay,  the  ex- 
pert who  testified  twice  to  the  same  effect, 
admitted  that.  If  not  in  foal,  her  value  was 
only  $100. 

It  is  evident  that  tbe  Jury  was  misled  by 
the  error  of  tbe  court  In  admitting  rebuttal 
testimony,  or  that  the  verdict  was  the  result 
of  bias  and  prejudice.  Whether  by  one  or 
tbe  other,  or  both,  Is  immaterial.  It  was  nn- 
warraated  by  tbe  evidence,  and  was  at  least 
twice  as  much  as  it  should  have  been.  At 
any  rate,  the  Judgment  must  be  reversed, 
and  cause  remanded  for  a  new  trial.  The  Judg- 
ment will  be  rarersed,  and  cause  remanded. 
Reversed. 


SLATMAKBB  v.  PHILLIPS. 

(Sepmne  Oonrt  of  Wyoming.    Dee.  6,  189S.) 

Elbctiosb  —Ballots — Ikdoksehbnt — CoKBrrro- 
Tio:iAL  Law — Elbctiok  Rbgulatiokb. 

1.  ScflH.  Laws  1890,  c.  80,  S  180.  providing 
that  noy  ballot  which  la  not  indorsed  by  the  of- 
ficial stamp,  "or"  has  not  the  name  or  initials 
of  the  jodge  of  the  election,  as  provided  in  this 
net,  BliaU  not  be  counted,  reQuires  that  both 
*it»  offidal  stamp  and  the  name  or  Initial  of  the 


jndge  appear  on  the  ballot    Qroesbeck,  0.  J., 

dissenting. 

2.  Such  provision  is  mandatory,  and  un- 
less  tbe  ballots  are  so  indorsed  they  cannot  tie 
counted.    Qroesbe^^  O.  dlssuiting. 

8.  Section  181,  reonlring  tbe  canvassers,  in 
case  tbe  number  of  ballots  m  the  ballot  box  ex- 
ceed the  number  of  names  in  tbe  poll  lint,  to 
draw  from  the  box  tlie  number  In  excess.  aoU 
also  requiring  them  to  count  only  one  ballot  in 
case  two  or  more  are  so  folded  as  to  bear  the 
appearance  of  havinK  been  cast  by  one  person, 
and  providing  that  the  officers  shall  then  pro- 
ceed to  count  the  votes  cast  tor  each  person 
named  on  sach  ballots,  does  not  antborize  tbe 
counting  of  ballots  not  properly  indorsed  as  re- 
quired by  section  130. 

4.  The  constitutional  pravlslm,  that  only 
bailots  delivered  to  voters  within  the  polling 
place  by  the  proper  official  shall  be  counted, 
empowers  the  legislature  to  provide  that  no  twl- 
lot  shall  be  counted  unless  indorsed  "official 
ballots."  and  also  with  the  name  or  initial  of 
tbe  jnage  of  ejection,  without  rendering  tbe  act 
unconstitutional  as  disfranchising  electors  hav- 
ing the  constitutional  qualifications.  Oroes- 
l>eck,  C.  J.,  dissenting. 

On  rehearing.  Reaffirmed. 

CONAWAY,  J.  The  facts  of  the  case  are 
stated  In  40  Pac.  071.  The  prhicipal  ques- 
tions now  called  to  our  attention  arise  upon 
tbe  provision  of  section  130  of  chapter  80, 
Sess.  Laws  1890,  in  r^;ard  to  tbe  rejection 
of  ballots:  "In  the  canvass  of  the  votes  any 
ballot  which  is  not  Indorsed  by  the  official 
stamp  or  has  not  tbe  name  or  Initials  of  the 
Judge  of  election  as  provided  in  this  act 
shall  be  void  and  shall  not  be  counted." 

1.  It  is  urged  that  thlB  may  be  construed 
to  mean  that  "in  the  canvass  of  the  votes, 
.any  ballot  which  Is  not  indorsed  by  the  offi- 
cial stamp,  and  has  not  the  name  or  Initiala 
of  tbe  Judge  of  electl<Hi,  as  provided  in  this 
act,  shall  be  void,  and  sliall  not  tie  counted," 
thus  requiring  the  absence  of  both  tbe  stamp 
and  tbe  name  or  initials  to  authorize  tbe  re- 
jection of  a  tMilot  It  is  true  tliat  some 
courts  have  gone  to  tbe  extent  ot  construing 
"or"  to  mean  "and,"  In  order  to  carry  out  the 
plain  Intent  of  the  legislature;  but,  as  shown 
in  the  opinion  tianded  down  on  tbe  first  hear- 
ing, the  whole  tenor  of  the  act  in  which  this 
provision  occurs  shows  that  the  l^islature 
meant  what  is  expressed.  The  following  ex- 
ample was  given  in  argument,  in  illustration 
of  tbe  use  sometimes  made  of  the  word  "or." 
"Any  pere<Hi  who  is  not  a  citizen  of  the  Unit- 
ed States,  or  has  not  declared  his  Intention 
to  become  such.  Is  not  entitled  to  vote."  As 
to  this  it  is  to  be  said  that  any  author  using 
this  language  wonld  be  saying  what  he  did 
not  mean.  Tbe  evident  meaning  is  that  "any 
person  who  Is  not  a  citizen  of  the  United 
States,  and  has  not  declared  tils  intention  to 
become  such.  Is  not  entitled  to  vote."  The 
evident  Intention  Is  to  say  tliat  both  disquali- 
ficaUouB  are  required  to  deprive  one  of  tbe 
right  to  vote.  Bat  in  tbe  provision  under 
consideration,  requiring  tbe  rejection  of  twl- 
lots,  our  legislature  has  expressed  its  evi- 
dent intention  in  apt  language.  The  provi- 
sion Is  in  plain,  twse,  and  mandatoiT  words, 
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tt  la  not  fbr  ttw  coortB  to  qnestlon  its  wla- 
dom  or  propriety. 

2.  It  l8  further  coutenOed  tliat  tbe  provl- 
«ion  of  section  190,  reqnlrinc  tbe  r^ectl<Hi  of 
ballote,  fa  In  ctnifllct  wUh  pert  of  tbe  next 
section  of  tbe  act  upon  the  same  enbject 
The  next  section  la  aa  foUowa:  "Sec.  13L 
Aa  Boon  as  the  polls  of  tbe  election  ^11  be 
closed  tbe  Judges  aball  proceed  Immediately 
to  canvaas  the  vote  glTen  and  aball  continue 
without  adjonmment  ontil  tbe  canvaaa  la 
completed.  The  canvasa  must  commence  by 
a  ccHDparisota  of  the  poll  Usta  and  tb^  mnat 
be  made  to  agne;  the  ballot  box  shall  then 
be  opened  and  the  ballots  counted  by  the 
Jndges  and  derics,  nnopened,  and  if  there 
are  more  ballots  than  names  upon  tbe  poll 
Bat,  fbe  ballot!  mnat  be  returned  to  tbe  box, 
shaken  up,  and  cae  of  the  judges  shall  draw 
from  such  box  ballots  enough  to  make  the  re- 
mainder agree  with  the  poll  list,  whidi  bal- 
lots so  drawn  shall  be  destroyed,  and  two  or 
more  ballota  being  found  so  folded  as  to  bear 
the  appearance  of  baring  been  voted  by  one 
peiBoo  shall  not  be  covnted,  bnt  preserved 
with  tbe  poU  books;  the  poU  list  and  ballots 
bdng  made  to  agree  tbe  judgea  and  clerks 
shall  then  proceed  to  count  and  ascertain  the 
number  of  rotes  for  each  person  named  upon 
such  ballota."  Thia  section  contalna,  in  sub- 
stance, the  usual  proristfflia  anthoclslng  and 
requiring  the  proper  offleen  to  canvass  the 
veto.  8o  ter  as  tbe  cases  liare  fallen  nnder 
our  observation  or  been  called  to  our  atlien- 
tlon,  such  provisions  have  not  been  held  to 
conflict  with  other  proviirions  requiring  the 
rejection  of  other  ballots  than  those  specified,, 
nor  to  require  the  counting  of  illegal  or  veld 
ballots.  It  le  the  duty  of  the  courts  to  so 
construe  the  ^tirlslons  of  a  statute  that  they 
may  all  stand  and  have  effect,  if  thia  can  be 
done  by  a  Teoeoneble  constructiGiL  Section 
180  provides  that  any  ballot  which  Is  not  In- 
dorsed by  tbe  official  stamp,  or  hss  not  tbe 
name  or  Inttlols  t)t  the  Judge  of  election,  as 
provided  by  this  act,  shall  be  v<^d,  ami  shall 
not  be  counted.  Section  131  provideB  that 
two  or  more  ballots,  being  found  so  folded 
as  to  bear  tbe  appearance  of  having  bQva 
voted  by  one  person,  shall  not  be  counted. 
Tlieae  provisions  are  not  coofltctli^,  but  eas- 
ily stand  together  without  the  aid  of  con- 
struction; and  we  are  not  <tf  the  opinion  that 
the  general  language  of  the  coucludinj?  clause 
«f  section  131,  requiring  the  canvassers  to 
count  tbe  votes,  requires  the  counting  at  votea 
contained  In  Illegal  or  void  ballots,  or  ballots 
which  other  statutory  inwislona  require  to 
be  rejected. 

3.  It  Is  further  contended  that  the  provi- 
sion quoted  from  section  130  Ib  repugnant  to 
the  constitution,  because  its  enforcement  will 
I'esult  in  tbe  rejection  of  ballots  of  persons 
baring  the  constitutional  qualtficatlonB  of 
electors.  So  far  as  we  are  at  present  advis- 
ed, assisted  by  tbe  diligent  research  of  coon- 
sel,  there  are,  np  to  this  time,  but  two  au- 
thorities holding  that  a  statutoty  prorlaloii 


Budi  as  that  of  aeetSML  ISO  li  In  eoDfllct  with 
constltatlonal  prbrlaloiiB  flzlng  tbe  Qaallfica- 
tlQOB  of  tfeetocB.  And  Oa  qoallfloatlDna  ot 
electors  are  fixed  by  eonstttotleaal  provlskui 
in  erery,  or  nsarty  evay,  sAate  In  tbe  Dnion. 
It  Is  eald  that  tbete  are  ane  or  two  excep- 
tions, bnt  we  know  at  mma.  8  Am.  dc  Eng. 
Bnc.  Law,  368.  These  two  authorities  are 
the  dissenting  opinion  In  tUa  case,  and  the 
ease  of  Moyer  r.  Tan  De  Vanter  (Waah.)  41 
Pac  00.  These  ant horl  ties  oommaad  and  re- 
oeire  our  respectful  ooosldemtloa.  As  to 
ease  of  ICoyer  r.  Tan  De  Taster,  It  is  to 
be  Ksnaiind  tbat  it  wn»  decided  ander  atat- 
utory  and  conatttntlooal  praristoaa  different 
txima  our  own.  The  ballota  drawn  in  qnsti<m 
la  that  ease  bore  the  pn^^  stamp,  bnt  tiad  not 
tbe  name  or  initials  of  a  Judge  of  tlM  election, 
as  xeqnlred  1^  statvte.  Another  aactlon  «t 
the  statute  makes  It  a  misdemeanor  for  any 
inspector  or  Judge  of  electicHi  to  d^o^  In 
any  ballot  box  any  ballot  upon  wlilcb  tbe 
stamp  does  not  *pstieta.  It  Is  not  made  a 
crime  to  deposit  a  ballot  upon  wbicli  tbe  Ini- 
tlala  do  not  appear.  Our  statute  pnatebcs, 
as  for  a  fMony.  any  eleeticm  offleer  wbe  de- 
poslte  in  a  baUot  bok  a  ballot  which  liaa  sot 
both  tbe  stamp  and  the  name  or  Initials  of  a 
Judge  ot  the  election.  The  oonstltutioa  ot  tbe 
state  of  Waatalngton  provMea  tbat:  *'AU 
elections  shall  be  by  ballot  Tbe  legislatare 
shall  provide  for  such  method  of  voting  as 
will  secure  to  every  elector  absohite  secrecy 
In  preparing  and  d^ositing  his  ballot."  Const 
art  6,  i  d.  Tbe  constitntioQ  of  Wyoming 
contains  similar  pro  visions,  and.  In  addition, 
tbe  following:  "Tbe  legiJature  aball  pro- 
vMe  by  law  that  tbe  oemes  of  all  candidates 
for  tbe  same  effice,  to  be  voted  for  at  any 
electhm,  shall  be  ptlatsd  «i  the  same  ballot 
at  public  expense,  and  on  deetton  day  to  be 
delivered  to  tbe  votera  within  tbe  pcdUng 
place  by  sworn  public  oSciala,  and  only  sadi 
ballots  so  delivered  shall  be  received  and 
ctninted."  Otmst.  art.  «,  {  11.  Tbis  derolvea 
upon  ovr  legislature  tbe  eonstltuticmal  duty, 
S3kd  tbe  comespondlng  constitutional  aotbori- 
ty,  to  provide  adequate  means  for  Identifying 
the  ballots  ree^ved  and  counted  as  tboae  de- 
livered to  the  voters  within  tbe  poUing  place 
by  sworn  pnbUc  offlcfala,  and  to  provide  by 
sUitnte  the  means  to  secure  the  con8titut](»aI 
result  that  only  such  balloto  «o  delivered 
shall  be  received  and  counted,  if  tike  legisla- 
ture may  not  provide  the  means.  It  cannot  se- 
cure the  result  In  the  stotute  now  attacked 
as  unconstitutional,  such  means  are  prorlded. 
and  nowhere  else  is  any  prorlsliMi  made  pro- 
hibiting the  counting  of  ballots  not  d^lrered 
by  sworn  public  oflScials.  Jfowhere  else  Is  a 
method  provided  tor  identifying  tbe  ballot  of- 
fered by  the  elector  as  the  one  ftirnlshed 
him  by  tbe  riectlm  officers  In  the  poUins 
place.  But  tbe  doctrine  at  the  ease  of  Moyer 
V.  Van  De  Vanter.  supra,  la  tieaiiy  against 
the  gre.it  weight  ot  authority.  The  reenlt  of 
a  consideration  of  the  cases  Is  wen  summed 
up  In  these  words:  **TbaM  otatnteo,  being 
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deBlgned  to  preserre  the  secrecy  ot  the  bal- 
lot, and  to  prerent  fraud,  will  generally  be 
conaldered  Dwadatory.  and  this  will  be  so  in 
an  cases  where  the  statute  provides  that  a 
ballot  Tarylng  from  the  requirements  of  the 
law  shall  not  be  oonnted;  bat  if  this  prcrri- 
rton  Is  lacking,  whfle  It  Is  the  duty  of  the 
^ectten  officers  to  refuse  to  recetve  the  bal- 
lots  if  the  deviations  from  the  kiw  are  mani- 
fest. If  they  hare  been  received  they  should 
not  be  reijected  If  the  tarlattons  ave  trifling." 
6  Am.  Sc  flag.  Bnc  Law,  Stti  Andlhls  Is  In 
accordance  wtth  Judge  McOrary's  view  of 
the  law,  atthoi^h  frmn  a  quotathm  from 
GUMand  t.  Schuyler,  9  Kaa.  669,  contahied 
tn  the  dlnentfaig  opbiion  tai  tlds  case,  a  dlSep< 
«at  infaemw  might  be  made.  McOrary's 
tffict  learcs  no  room  for  doubt  as  to  his  view, 
aod  Uttle  room  to  gaestlon  that  his  view  Is 
entrect  Perhaps  no  better  discussion  of  this 
branch  at  the  law  can  be  found,  In  brief,  tban 
fals.  .He  *'TbB  language  of  the  stat- 

ute to  be  ODBsU'iiea  most  -be  coasulted  and 
followed.  If  the  statute  eQ>resBly  dedares 
any  particular  act  to  be  essential  to  the  Talld- 
Ity  of  die  eleetl(»i,  or  that  tts  omission  shall 
render  the  etecthm  void,  all  courts  whose 
duty  U  ts  to  enfixce  such  statute  must  so 
bold,  whethor  the  particular  act  In  question 
goes  to  the  merits,  wafCeeta  the  result  at  the 
election,  or  not  Such  a  statute  Is  impera- 
tive, and  all  eonaidemtloiis  of  Its  policy  or 
Impolicy  must  be  addressed  to  the  legisla- 
ture. Bnt  If,  as  In  most  cases,  the  statute 
simply  proTldee  that  certain  acts  or  things 
shall  be  done  within  a  particular  time  or  In 
a  particular  maimer,  and  does  not  declare 
that  their  performance  la  essential  to  the  va- 
lidity of  the  election,' then  they  will  be  regard- 
ed as  mandatory  if  they  do,  and  directory  If 
they  do  not,  affect  the  actual  merits  of  the 
election.  Thus  it  baa  been  held,  tn  Missouri, 
that  a  statute  making  It  the  duty  of  the 
Judges  of  election  to  cause  to  be  placed  on 
each  ballot  the  number  corresponding  with 
the  number  of  the  voter  offering  the  same, 
and  providing  that  no  ballot  not  numbered 
shall  be  counted,  la  mandatory,  and  mnat  be 
enforced.  Although  Ox]b  doctrine  may  some- 
times result  In  very  great  hardship  and  In- 
justice, by  depriving  the  votera  of  their  rights 
by  reason  of  the  aegl^nce  or  misconduct 
of  the  officers  of  the  election,  it  is  neveithe- 
less  difficult  to  see  how  any  different  con- 
struction could  have  been  placed  upon  such 
a  statute.  Statutes  which  simply  direct  the 
Judges  of  elecUon  to -number  the  ballots,  with- 
out declaring  what  consequences  shall  fol- 
low If  this  be  not  done,  may  well  be  held  di- 
rectory only;  bnt  where  the  statute  both 
gives  the  dlrectlone  and  declares  what  the 
eonaequencea  of  neglecting  their  observance 
shall  be,  there  is  no  room  for  ronstmction. 
Such  statutes  are  intended  to  prevent  fraudu- 
lent voting;  and  if  the  legislature  is  of  the 
opinion  that  the  general  good  to  be  derived 
from  their  strict  enfcnrement  will  more  than 
gpontariBalance  the  evils  resulting  from  the 


occasional  throwing  out  of  votes  honestly 
cast,  the  courts  cannot  reconsider  the  mere 
question  of  policy.  The  legislative  will  upon 
such  a  subject,  what  dearly  expressed,  must 
prevail."  MeOtaiy,  BOect  H  ISO,  191.  And 
the  quaUfleatkuM  of  elaeton  are  fixed  by  the 
emistitntkn  tn  MissourL  The  rule  tn  Kan- 
sas, announced  In  Jonea  t.  State,  1  Kan.  278* 
and  apprond  in  GlU^nd  v.  S«duiyler,  9  Kan. 
S68,  and  quoted  by  MeCrary,  Is  stated  In 
these  words:  "Unless  a  Htv  eonslderatton  of 
the  statute  shows  that  the  l^slataire  Intend- 
ed compllanee  with  the  provtslons  In  Tda- 
tlon  to  the  manner  to  be  essential  'te  the 
validity  <sf  the  proceedings,  it  Is  to  be  r^rd- 
ed  as  directory  merely.*'  And  the<qnaUflca- 
tiona  of  electors  are  fixed  by  the  constitution 
in  Kaums.  The  case  <tf  lAofH  t.  BuUivan,  • 
Uont.  677,  24  FBc.  21fi,  la  cited  in  the  dissent- 
ing opinion  In  this  cosa  It  was  a  cms  «C 
fraudulent  mlscondnot  (tf  dectlon  cOieen, 
and  the  return  of  the  vote  of  a  precinct  was 
rejected,  and  the  entire  vote  of  the  prednet 
lost,  on  account  of  such  misconduct.  And  the 
qualifications  of  dectoia  are  flzad  1^  the  ooa- 
Btttutlon  tn  Montana.  In  Michigan,  statu- 
tory provisions  for  securing  the  secreoy  <tf  tbm 
ballot  are  held  mandatory  witiiont  a  statute 
that,  when  those  provtBlona  are  disregarded, 
the  ballots  shall  be  void,  or  sball  not  be  count- 
ed. Attwney  Oeneml  v.  McQuade,  94  Mich. 
438,  08  N.  W.  044.  And  in  Michigan  the 
qnallflcatlcHis  of  electors  are  fixed  by  the  con- 
stitution. In  Nebraska,  the  Indoreement  <tf 
a  name  which  Is  not  the  name  of  a  judge  of 
tbe  election  upon  a  baUot  causes  its  rejection 
In  tke  count,  without  any  express  statutory 
provlBlon  to  that  effect  Spnrgln  v.  Thomp- 
son (Neb.)  56  N.  W.  297.  And  In  Nebraska 
the  qualifications  of  electors  are  fixed  by  the 
constitution.  In  Texas,  a  law  was  passed  In 
accordance  with  a  constitutional  requirement 
that  ballots  sibuld  be  numbered.  The  law 
further  provided  that  ballots  not  numbered 
should  not  be  counted.  Held  mandatory. 
State  V.  Connor  <Tex.  Bnp.)  23  S.  W.  1103. 
And  in  Texas  the  qualifications  of  electors 
are  fixed  by  the  constitution. 

We  will  not  attempt  a  citation  of  the  nn- 
merooB  cases  in  whidi  'the  votes,  not  only 
of  individual  electors,  bat  of  entire  pre- 
cincts and  entire  elections,  have  been  lost 
solely  through  tbe  miacondoct  of  election 
officers.  The  rule  to  be  derived  from  the 
cases  Ib  correctly  stated  In  Payne,  BlecL  f 
002:  "Many  brefniiaritiee,  of  frequent  occurs 
rence,  involving  the  performance  or  omtsalon 
of  acts  not  touching  the  essential  validity 
of  tbe  election,  are  held  to  be  Insufflcient  to 
Justify  the  rejection  of  the  poll,  unless  com- 
mitted in  violation  of  statutes  mandatory  In 
form."  In  Moyer  Van  De  Vanter,  supm, 
and  In  the  dissenting  opinion  to  the  case  at 
bar,  It  ts  held  that  omlssionB  tn  vtolatkm  nt 
statutes  mandatory  In  form  are  not  anffl- 
dent  to  Justify  the  rejection  of  tbe  poU  or 
ballot,  but  that  su(!h  statutes  are  unconstl- 
tnttoaaL   These  antborittea  an  entttlsd  to 
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aod  receive  our  respectful  consideration.  We 
will  not  disregard  them  oa  the  sole  ffronnd 
that  they  are  opposed  to  the  gre&t  weight  of 
authority.  The  principal  reason  urged  In 
support  of  these  opinions  Is  the  hardship  and 
Injustice  of  depriving  the  votus  of  their 
right  by  reason  of  the  negligence  or  miscon- 
duct of  election  i^cers.  McCrary  answers 
this  In  the  qaotatlon  already  glvea:  "Such 
statutes  are  Intended  to  prevent  fraudulent 
voting,  and  If  the  legislature  Is  of  the  opinion 
that  the  general  good  to  be  derived  from 
their  strict  enforcement  will  more  than  coun- 
teract the  evils  resulting  from  the  occasional 
throwing  out  of  votes  honestly  cast,  the 
courts  can  not  reconsider  the  mere  question 
of  policy.  The  legislative  will  upon  such  a 
subject,  when  clearly  expressed,  must  pre- 
v&lL"  But  In  the  case  at  bar  some  question 
is  made,  in  the  dissenting  opinion,  as  to  the 
Intention  of  the  legislature  in  enacting  the 
statute  In  question.  It  is  there  said:  "It  Is 
safe  to  say  that  the  framers  of  the  Aus- 
tralian ballot  law,  many  of  them  men  of 
prominence  In  the  history  of  the  state,  never 
contemplated  the  wholesale  disfranchise' 
ment  of  electors  through  the  negligence  of 
election  officers.  I  think  they  will  stand 
aghast  at  such  an  interpretation  of  their 
statute."  40  Pac.  977.  As  to  this  It  Is  only 
necessary  to  say  that  our  legislatora  have 
expressed  their  Intention,  In  language  too 
plain  for  interpretation  or  construction,  that 
some  ballots  shall  be  void,  and  shall  not  be 
counted.  It  Is  not  material,  on  this  point, 
'whether  the  ballots  In  question  In  this  case 
are  such  ballots  or  not.  When,  In  any  case, 
ballots  from  any  precinct,  or  from  any  num- 
ber of  precincts,  come  within  the  description 
of  ballots  which  these  prominent  legislators 
have  declared  shall  be  void  and  shall  not  be 
counted,  and  when  they  stand  aghast  at  the 
result,  they  can  only  reflect  ^hat  the  work 
is  their  own  and  not  that  of  the  courts.  Aft- 
er thus  appealing  to  the  intention  of  the 
legislators,  the  dissenting  opinion  Insists  that 
such  intention,  whatever  It  may  be,  Shalt  be 
utterly  disregarded  and  set  at  naught  as  un- 
constitutional. Into  such  Inconsistenciea  are 
able  and  Ingenlons  jurists  driven  in  attempt- 
ing to  defend  Indefensible  positions. 

The  statutory  provisions  under  consldem- 
tlon  are  part  of  an  act  of  the  last  territorial 
l^lslature,  consisting  of  184  sections,  en- 
titled "Elections,"  approved  March  14,  1890. 
At  that  time  the  constitution  had  been  rati- 
fied by  popular  vote  by  an  overwhelming 
majority.  That  legislature,  fresh  from  the 
people  who  had  so  recently  ratified  the  con- 
stitution, enacted  this  law.  It  is  safe  to  say 
that  the  members  of  this  legislature  did  not 
regard  as  nnconstltntlonal  the  provision  that 
certain  ballots  should  be  void  and  should  not 
be  counted.  The  first  state  legislature  re-en- 
acted, generally,  all  the  statutory  law  of  the 
territory  not  repugnant  to  the  constitution. 
Seas.  Laws  1891,  p.  157.  This  legislature 
also  amended  the  election  law  in  aonw  pu^ 


tlenlan,  bat  In  no  point  affecting  the  deci- 
sion of  the  questions  reserved  in  this  case. 
The  second  state  legislature  did  not  amend 
this  law  in  any  particular.  The  third  state 
leglslatnre  amended  the  election  law  in  some 
of  its  provisions,  Imt  not  In  any  point  affect- 
ing the  questions  under  consideration.  These 
successive  legislatures  left  In  force  section 
119,  that  "before  delivering  any  ballot  to  an 
elector  the  said  judges  shall  print  on  the 
back  and  near  the  top  of  the  ballot,  with  a 
rubber  or  other  stamp  provided  for  the  pnr- 
pose,  the  designation  'official  ballot,'  and  the 
other  words  on  the  official  stamp  as  herein- 
after provided,  and  one  of  the  said  judges 
shall  write  his  name  or  initials  upon  the 
back  of  each  ballot,  and  directly  under  the 
said  official  stamp."  They  left  In  force  sec- 
tion 128,  providing  that  "no  judge  of  election 
shall  deposit  in  any  ballot  box  any  t»llot  up- 
on which  the  official  Indorsement  does  not  ap- 
pear." They  left  in  force  section  l&i.  pro- 
viding that  "no  ofQoer  shall  deport  in  the 
ballot  box  any  ballot  except  a  lawful  one. 
A  lawful  ballot  Is  an  official  ballot  offidallT 
stamped  and  marked  with  the  initlala  or 
name  of  a  judge  of  the  election  and  offered 
by  a  qualified  elector  during  the  time  of  elec- 
tion." They  left  in  force  section  130,  pro- 
viding that  "in  the  canvasa  of  the  votes 
any  ballot  which  is  not  indorsed  by  the  offi- 
cial stamp  or  has  not  the  name  or  Initials  of 
the  judge  of  election  as  provided  in  this  act 
shall  be  void  and  shall  not  be  counted."  It 
is  safe  to  say  that  these  successive  legis- 
latures, In  preserving  these  sections,  did  not 
think  that  they  were  violating  the  consti- 
tution, or  impairing  the  constitutional  rights 
of  electors.  It  la  safe  to  say  that  they  in- 
tended these  provisions  to  have  effect  and  to 
be  enforced,  and  that  the  prohibited  ballots 
should  not  be  counted.  And  while  they  -were 
doing  this,  so  far  as  we  have  been  able  to 
ascertain,  assisted  by  the  diligent  research 
of  counsel  and  qf  the  dissenting  justice,  there 
could  not  be  found  a  decision  of  any  court 
or  an  opinion  of  any  judge  denying  the  con- 
stitutional authority  of  the  legislature  of  a 
state  to  pass  a  law  defining  a  lawful  ballot, 
and  prohibiting  the  counting  of  ballots  which 
are  not  lawful.  These  provisions,  and  the 
entire  system  of  voting  known  as  the  "Aus- 
tralian Ballot  Law,"  are  Intended  to  prevent 
fraud.  It  is  poor  consolation  to  the  honest 
voter  to  cast  his  vote  and  have  It  counted, 
when  he  knows  it  may  be  offset  hy  a  pur- 
cliased  vote.  It  is  poor  consolation  to  the 
majority  of  honest  voters  of  a  populous  dis- 
trict to  cast  their  votes  and  have  them  count 
ed,  when  they  know  that  their  majority  will 
be  met  and  overwhelmed  by  the  votes  of 
hordes  of  hired  ruffians  and  repeaters.  It  is 
poor  consolation  to  them  to  go  into  court  for 
a  remedy,  and  vainly  att^pt  to  get  evi. 
dence  of  frauds  which  are  notorious,  while 
the  successful  criminals  are  laughing  at  their 
futile  efforts.  It  is  notorious,  in  the  recent 
history  of  the  conntey,  that  snob  fnuds,  evm- 
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mltted  wltb  Impontty,  were  attaining  racb 
enormous  iiroporUons,  and  were  'becoming 
■0  liabitual,  that  ttaongbtfnl  patriots  believed 
tbot  tbe  foundation  of  popular  goYenunent 
wu  bdng  undermined,  and  Its  perpetuity 
threatened,  and  all  the  while  th^  were 
laws  upon  the  statute  books  for  the  punish- 
ment of  such  dimes,— aU  the  wbUe  laws 
were  In  force,  and  tbe  courts  were  open  for 
the  correction  of  tbe  results  of  these  crimes 
which  the  popular  wlU  was  defeated- 
▲od  all  the  while  the  successful  conspirators 
were  carrying  out  thedr  nefarious  schemes 
with  effect,  educating  bordes  of  retainers  In 
Tenallly  and  corruption,  defying  tbe  popular 
will,  and  challenging  the  better  elements  of 
■odety  with  tbe  self-conTictlng  question,  ez- 
preesed  generally  in  action,  but  sometimes  in 
words:  "What  are  you  going  to  do  about 
It?"  TUB  Is  no  Imaginary  picture.  Warda 
fail  in  adeauately  depleting  the  reality  In 
Its  troe  colors.  The  controlling  principle  in 
the  <weiutlon  of  these  enemies  of  popular 
goTemment,  so  long  expressed  In  their  ac- 
tions, and  so  long  and  so  euccessfnlly  car- 
ried Into  effect,  has  recently  been  confessed 
and  proclaimed  In  darlon  tones  In  tbe  con- 
■tltational  convention  of  South  Oaiollna  by 
tbe  honorable  member  from  Berkeley  In 
these  words:  **We  do  not  want  fair  elne- 
ttons."  EtUs  of  this  nature,  so  monatrons 
In  older  communities,  were  threatening 
Wyoming.  Wyoming  does  want  fair  elec- 
tions. Legidators,  truly  prominoit  In  the 
history  of  the  state,  mea  of  integrity  and 
ability,  have  devoted  their  best  thought  to 
devtslDg  and  perfecting  a  plan  to  meet  and 
crush  such  frauds  in  their  inception.  Pre- 
vention Is  better  than  attempted  core.  Tbe 
result  of  their  sustained  and  persistent  labor 
Is  the  present  election  law.  By  this  law 
WyonUttg,  through  four  successive  leglsla- 
turea,  has  said  ttiat  she  does  want  fair  Sec- 
tions. This  law  lis  her  answer  to  the  ques- 
tion, "What  are  you  going  to  do  about  it?** 
One  provltdon  of  this  law  was  considered 
BO  essential  to  the  prevoition  of  fraud,  hilb- 
oy.  Intimidation,  and  corruption,  that  It  Is 
put  In  language  expresdy  mandat<H7.  It 
^edfles  certain  ballt>ts  which  shall  be  void 
and  shall  not  be  counted.  This  provUon  Is 
attacked  as  repugnant  to  tbe  constitullon. 
We  are  asked  to  declare  It  so  1^  what  we 
must  regard  as  an  bmovatloai  hi  tbe  law  of 
statntiwy  construction,  opposed  to  the  great 
weight  of  authority,  and  wl^ut  foundation 
In  sound  reason.  The  distingulflhlng  feature 
of  this  statute^  as  compared  wltb  former  elec- 
tion laws.  Is  the  prevention  of  fraud.  The 
construction  contaided  for  would  destroy 
this  feature.  It  would  relegate  the  wronged 
and  defrauded  public  entirely  to  the  old  ran- 
edles  by  criminal  actions  and  elecUon  con- 
tests, prcMecnted  after  the  harm  was  done. 
These  were  the  remedies  which  so  often,  and 
for  so  long  a  time,  proved  In^Bdent,  and 
wblcb  the  legislature  has  endeavored  to  sup- 
plement      efficient   preventive  measures. 


The  fear  of  puntahmoit  has  never  been  found 
to  be  an  effl<Hent  safecnard  against  political 
crimes.  Let  it  once  be  known  that  the  most 
mandatory  provisions  of  our  election  law 
may  be  disregarded,  and  then  there  is  at  once 
destroyed  all  tbe  security  for  tbe  purity  of 
elections  which  the  law  furnishes  above  for- 
mer laws.  Nothing  more  Is  required  for  tbe 
destmction  of  the  barriers  which  Wyoming 
has  erected  for  the  protection  of  the  honest 
verdict  of  her  legal  elect(»s,  as  expressed  at 
the  polls,  against  the  machinations  of  politi- 
cal tricksters  and  criminals.  Nothing  more 
18  necessary  to  reopen  the  floodgates  of  fraud. 
Nothing  more  Is  necessary  to  restore  the  old 
ordor  of  things  under  which.  In  older  com- 
munities, crime  has  reared  aloft  its  brazen 
front  in  the  sight  of  all  the  world;  has  de- 
fiantly stalked  ahroad  in  the  light  of  the 
noonday  sun;  has  placed  Its  minims  hi  posi- 
tions of  iwwer,  of  trust,  of  honor,  and  of 
profit;  has  educated  Its  votaries  to  regard 
crime  as  honorable,  and  to  think  and  expect 
that  successful  crime  sfaonld  be  abundantly 
rewarded.  Tbe  legislators  of  Wyoming  have 
done  their  work  carefully,  and,  It  would 
seem,  wisely  and  w^  That  It  Is  satisfac- 
tory to  the  people  Is  evidenced  by  their  pre- 
serving every  distinguishing  feature  of  the 
work  after  repeated  tests  in  Its  practical  op- 
eration, and  repeated  opportunitlee  to  repeal 
or  modify  it  through  th«lr  legiEdators.  But 
this  Is  straying  from  the  question.  la  the 
law  constitutlwalT  From  considerations  al- 
ready advanced  and  authorities  already  cited, 
I  am  of  the  opinion  that  it  la;  ^Hie  former 
order  of  this  court  will  stand. 

POTTEB,  J.,  concurs. 

GROBSBEOK,  a  J.  I  dlsssnt  Since  a  re- 
hearing was  ordwed  In  this  case  I  have  seen 
nothing  to  change  my  views  as  announced 
upon  tbe  original  hearing.  40  Paa  9TL  In- 
deed, since  my  oplnUm  was  filed,  dedsltms 
in  parallel  cases,  including  some  veiy  recent 
ones,  have  batreudied  my  potftton.  There 
can  be  no  question  that  an  (tf  the  disputed 
ballots,  which  were  all  of  the  ballots  voted 
at  three  precInctB  In  Ckmverse  county,  were 
honestly  cast  and  honestly  counted.  There 
Is  no  Impntatkm  or  sunestlon  of  fraud  in 
the  case,  and  It  Is  apparent  that,  if  the  bal- 
lots are  illegal,  they  become  so  through  the 
failure  of  the  judges  of  dectloo,  or  sune  of 
them»  to  main  or  cause  to  be  made  all  the 
Indorsements  thereon  mentioned  in  the  act 
Tbe  provisloa  of  law  quoted  In  the  majority 
oplnltm  was  doubtless  enacted  for  the  pur- 
pose of  preventing  ballot-box  stuffing,  and 
the  voting  of  other  than  tbe  official  ballots; 
not  to  wOTk  a  wholesale  disfranchisement 
of  honest  and  unsnq>ecting  voters.  "It  Is 
one  of  the  great  maxims  of  Interpretation  to 
ke^  always  In  view  the  gaieral  scope,  ob- 
ject, and  purpose  of  the  law,  rather  than  Its' 
mere  letter."  Rutledge  v.  Oawford,  91  OaL 
533,  27  Pac.  779.  Laws  are  to  be  construed 
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according  to  tbeir  spirit  and  meaning  and 
not  according  to  tbeir  letter.  Assuming  ttie 
conatitutlonality  of  a  law.  before  It  ihould  be 
construed  to  work  the  dlsfrancblsement  of 
an  elector,  It  mttat  be  clear  tbat.  ondar  the 
circumstances  tben  existing,  the  legislature 
Intended  such  to  be  the  case.  "Ail  statutea 
tending  to  limit  the  exercise  of  tbe  ^ectlre 
franchise  by  the  citizen  should  be  llb«iilly 
construed  In  his  favor,  and  unless  the  ballot 
comes  within  the  letter  of  tbe  prohibition 
against  a  particular  kind  of  ballot.  It  sbould 
be  counted.  A  great  constitutional  prlvHege 
—the  hlgheat  undo*  the  gOTcnunent-^  not 
to  be  taken  away  on  a  m»e  tectanicallty.  but 
the  most  liberal  Intendment  ^ouid  be  made 
in  support  of  the  elector's  action,  wtieneTer 
the  application  of  oommon-aense  rules^  which 
are  applied  In  other  caaea,  will  liable  the 
courts  to  understand  and  render  It  effectuaL" 
l^lcott  T.  PhUbrlck.  sa  Conn.  4U5,  20  AtL 
436.  niese  extracts  are  taken  from  the  re- 
cent decision  In  Nevada  in  the  case  of  Buck- 
ner  t.  Lynip,  41  Pac.  762,  where  the  statute 
provides  that  any  vote  not  bearing  tbe  vra- 
termark  "and"  any  ballot  on  whlcb  appears 
names  or  marks  written  or  printed  shall  not 
be  counted,  and  whov  It  was  held  tbat  bal- 
lots shonld  be  counted  from  which  the  in- 
spector or  judge  of  election  faUed,  through 
Ignorance,  to  ranove  strips  bearing  the  num- 
ber, though  his  failure  to  detach  tbe  strips 
made  the  ballot  capable  of  Iduitlflcatioa;  and 
this  decision  waa  In  the  face  of  positive  pro* 
visions  of  the  statute  Tbe  oonrt  was  loaHi  to 
give  such  a  literal  interpretation  to  the  law 
as  to  reject  these  ballots,  and  It  looked  to 
the  evident  purpose  and  spirit  of  tbe  act, 
vei7  properly  holding  that  the  law  dkl  not 
contemplate  a  sweeping  dlsfrancblsement  of 
qualified  electors  through  tbe  carelessness  or 
Inefficiency  of  Section  judges.  This  court 
quotes  with  approval  from  other  authorities, 
wblch  are  applicable  in  tbe  case  at  bar: 
'These  caas*  cannot  all  be  harmcmlxed.  but 
tbe  general  ttend  thereof  has  been  to  reeog* 
nise  a  clear  dbrtincti(»i  betweoi  those  things 
required  of  tbe  IndlvMbiai  voter,  and  those 
Imposed  open  edectlon.  offloers.  There  Is  a 
dispoaitlcn  to  bold  the  former  valid  and  man* 
datory;  but  wbere  there  baa  been  a  substan- 
tial compllanoe  wIUl  ttie  law  on  tbe  part  of 
tbe  iodlvldnal  voter,  and  it  Is  made  to  ai>- 
pear  tbat  there  has  twen.  In  fact,  an  boneat 
expression  of  the  popular  will,  there  la  a 
well-deflned  ^dency  to  sustain  the  same, 
although  there  may  have  been  a  failure  to 
comply  with  some  of  the  specific  provlirifms 
of  the  law  upon  the  part  of  the  elecUoa  offi- 
cers, or  Bome  of  tbem."  Moy^  v.  Van  De 
Vanter  (Wash.)  41  Pac  60.  The  language  of 
tbe  opinion  in  the  case  of  Parvln  v.  Wlm- 
here,  130  Ind.  561,  30  N.  B.  790,  is  also  quotr 
ed  with  approval  by  tbe  Nevada  court:  "A 
study  of  the  statute  upon  the  subject  of  riec- 
tious  leaves  no  doubt  that  Its  purpose  is  to 
secure  a  fair  expression  of  the  will  of  tbe 
electora  of  the  state,  by  secret  ballot,  nnlii- 


fiuenced  by  bribery,  eormptlont  or  fraud. 
Tbe  dlafrancbisement  of  whole  predncta  bK 
reaaon  of  an  honest  mistake  on  tbe  part  of 
election  trials  is  inconsistent  with  tbat  pur- 
pose." These  are  golden  wwds,  and  ouslit 
to  govern  the  disposition  of  this  case,  for,  by 
giving  a  literal  meaning  to  tbe  law,  its  very 
purpose  Is  defeated,  and  its  mforcement  la 
made  most  grievous  to  bear.  Tbe  object  of 
tbe  provlsioB  waj»  to  identify  the  votes,  and 
to  preclude  the  ree^tiou  and  countine  of  Il- 
legal ballots,  bat  it  certainly  could  never 
have  t>een  lnt«uled  by  the  legislature  to 
have  tbe  law  read  so  aa  to  ptactlcally  dia- 
franchlse  all  of  the  Sectors  of  one  or  more 
pteoincts,  through  the  Inadvertence  or  negli-r 
gNice  of  Section  officials,  nnda*  tbe  ded- 
sioa  of  this  court,  it  would  seem  that  there 
is  no  remedy  for  tbe  electors  wbo  liave  been 
derived  of  tb^  aufTragea,  nor  for  tJke  can- 
didate who  has  been  deprived  of  his  office, 
for  he  cannot  show  by  evidence  aliunde  that 
these  votes  were  in  fact  honestly  caat  and 
honestly  counted.  I  cannot  consent  to  such 
an  interpretation  of  the  law,  even  if  its  con- 
struction sboi^  be  what  my  brettiren  hav<e 
made  It,  as  I  think  It  Is  making  tbe  law  an 
engine  of  oppression,  while  its  aim  and  ob- 
ject waa  to  suppresa  fraudulent  voting  and 
to  secure  pure  and  free  electlous. 

Some  stress  Is  laid,  in  tlie  majcolty  <9lnlon, 
upon  the  fact  tbat  tbe  law  has  stood  wittaout 
amendment^  since  its  enactment.  In  respect  to 
its  provisloB  denouncing  certain  ballota  as  void 
and  declaring  tbat  they  shotild  not  be  count- 
ed.   This  8tatem«it  Is  ea^  answ^ed.  This 
provision  has  never  before  been  brought  to  the 
attentimi  of  tbe  oonrts  of  this  state  for  con- 
alderation.    I  mistake  the  temper  of  the  peo- 
ple of  this  state  if  It  shall  rraoain  unmodified, 
for  I  think  the  construction  adopted  la  ab- 
horrent to  reasMi  and  la  destmctive  of  pc^ular 
government.    No  other  laW'  would  be  con- 
atrued  as  harshly  as  this  one  has  been,  and 
no  law  rtionld  be  more  Ubwally  omstmeA 
than  this  one,  in  order  tbat  it  may  not  t>e  a 
pnoach  to  our  jurispradoiee  and  accoii4tllsh 
fraud  by  seeking  to  prev^t  IL   ElectloiL  oon- 
tests  have  been  rare  In  this  Juriadictton  before 
tbe  passajcce  of  ttala  law,  but  tbe  present  aa 
faaa  been.  like  many  new  enactmoits,  a  fruit- 
tal  Bonrce  of  oontentiaa.   It  la  to  be  regretted 
ttiat  our  young  comnumwealth  la  not  to  take 
Its  place  in  the  van  with  tboae  states  where 
tbe  Australian  ballot  law  has  received  a  Ub- 
enl  and  broad  oonstroctlrai,  so  as  to  Jealondy 
guard  the  most  sacred  of  our  ligUa,  tbe  right 
of  every  qualified  elector  to  cast  one  vote  acd 
to  have  tbat  rote  hMMstly  couBted.    It  was 
held  In  Canada,  In  an  early  case,  In  Wlffa. 
Austr.  Ballot  E^ton,  at  page  194,  tbat  al- 
though, at  a  certain  polling  place,  nme  of  tbr 
ballots  deposited  had  the  Initials  of  the  elee- 
tlon  officers  on  the  back  as  required  by  law. 
aa  the  irregularity  occurred  on  all  ctf  tht 
ballots,  without  r^er^ce  to  a  particular  cbd- 
dldacy,  and  was  evidendy  the  result  merely  of 
tbe  ignorance  of  tba  deetlcn  offlccn,  the  hsl- 
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lots  were  Talld.  Six  parte  Tremblay  (1887) 
13  Qneb.  L.  R.  64.  It  may  be  that  tbe  provla- 
clal  statata  did  not  contain  tbe  maDdatoiy 
language  ot  oar  statnte,  denonnclDK  such  bal- 
lots aa  T<dd  and  prorldtng  that  they  ahould 
not  be  coanted,  bat  I  think  this  makes  but 
little  dlffwence  In  principle.  Tbe  legislature 
certainly  could  never  h&Te  Intended  to  mean 
that  all  of  the  ballots  cast  at  a  polling  precinct 
Bfaould  be  excluded,  because  they  do  not  con- 
tain all  of  the  indorsements  mentioned  In  tbe 
act,  where  It  does  not  appear  that  there  was 
a  design  to  evade  the  statute  or  to  effect  a 
fraud  on  the  part  of  the  electors,  or  In  the  ac- 
tion or  WSxae  to  comply  with  the  proTislons  of 
the  act  on  the  part  of  the  judges  of  election, 
and  where  It  must  be  Inferred  that  such  fail- 
ure to  comply  with  the  strict  terms  of  the  law 
was  owing  to  the  carelessnean  or  InadTertence 
of  the  judges  of  election.  The  prorlalon,  even 
though  mandatory  In  Its  terms,  Is  not  quite 
clear  In  denouncing  the  ballott  as  Illegal  for  a 
lack  of  all  of  the  Indorsements,  but  a  survey  of 
the  whole  act,  keeping  In  view  the  great  ob- 
ject In  Its  enactment,  makes  It  plain  that  it 
was  never  Intended  to  d^!eat  the  popular  will 
by  casting  out  bodily  tbe  entire  votes  of  dis- 
tricts any  provision  of  tbe  statute.  It  was 
intended  to  prevmt  tbe  voting  of  any  ballot 
but  an  official  one,  received  from  the  proper 
officials,  and  deposited  by  the  elector  who  so 
received  It  It  Is  clear  that  none  but  official 
ballots  were  cast  and  counted,  and  this  Is  suffi- 
elent,  as  tbe  statute,  however  it  may  be  con- 
stmed,  is  but  a  means  to  an  «id,  and  If  the 
end  In  view  has  been  attained,  that  Is  soffl- 
cieut.  I  adopt  the  views  of  Judge  Peckham, 
recently  prcwooted  to  the  snpretne  court  of  the 
United  States,  from  his  dissenting  opinion  la 
the  case  ol  People  v.  Board  of  Cauvassera, 
129  N.  Y.  448,  440.  29  N.  B.  327:  "But  a  mere 
Inadvertent  mistake  of  an  officer  ought  not  to 
work  socb  an  extreme  penalty  as  dlsfranchlse- 
meut  im  Innoceiit  electors."  "It  seems  plain 
to  me  that  those  purposes  [of  the  election  act] 
are  endangca^d,  if  not  frustrated,  1^  a  con- 
stroctloo  which,  in  my  Judgment,  Is  unrea- 
sonable and  unnecessary,  and  by  wblcb  thou- 
sands <tf  perfectly  innocuit  electors  may  an- 
nually be  disfranchised  without  fault  on  tbelc 
part,  and  tbe  will  of  the  majority  be  thus  set 
at  naught"  The  case  (rf  Spurgin  v.  Thomp- 
son (Neb.)  66  N.  W.  297,  relied  upon  In  the 
majority  opinioa,  does  not  go  to  the  extent 
claimed  therein.  As  I  understand  the  facts 
In  the  case,  a  name  appeared  written  on  the 
ballot  which  was  Inferred  to  be  that  of  an 
elector,  and  so  it  was  rejected,  and  not  be- 
canse  the  name  of  the  election  officer  was  not 
thmeom  A  review  of  all  the  cases  bearing 
upon  tbe  construction  of  statutes  similar  to 
onrs  convinces  me  that  no  provision  of  the 
act  before  us  sfaeald  be  allowed  to  operate 
against  the  evident  object  and  purpose  of  the 
act,  and  to  brlcfr  It  Into  coutempt  and  re- 
proach, by  making  It  a  means  of  dlsfrancliise- 
ment  of  whole  districts  and  Its  technical  vio- 
lation result  in  the  conversion  ctf  a  minority  of 


electors  <tf  a  cotmty  Into  a  majority.  The  bal- 
lots dtilvered  to  the  electors  by  the  judges- 
of  electicn,  received  agadn  by  them,  and  de- 
posited In  the  ballot  box,  and  covnted,  al- 
though perhaps  not  Indorsed  with  all  tbe  mat- 
teTH  required  by  the  statute,  an  snfflclently 
Identified  as  official  ballots,  and  ^onld  not  b» 
rejected. 

2.  Bat  the  great  question  at  stake  In  this 
case  Is,  assuming  that  the  statnte  Is  as  it 
Is  construed  by  the  majority  of  this  court, 
whether  it  wotild  be  constitutional  to  dls- 
fraiuhise  all  of  tbe  electors  of  one  or  more 
precincts  because  a  judge  of  election  has 
failed  to  make  certain  indorsements  upon  the 
ballots,  which,  it  is  contended,  are  required 
by  the  statute.  The  case  of  Moyer  v.  Van 
De  Vanter  (Wash.)  41  Pac.  90.  Is  directly  In 
point.  The  provisions  of  the  Washington 
statute  are  as  fMlows:  "In  the  canvass  of 
the  votes,  any  ballot  which  Is  not  endorsed 
as  provided  In  this  chapter,  by  tbe  official 
stamp  and  initials,  ahatl  be  volA  and  shall  not 
be  counted,"  etc.  1  HIU's  Code,  i  301.  The 
court  said:  "Tha  failure  to  comply  with  the 
law  appears  to  have  been  due  to  tbe  Igno- 
rance of  Its  provisions  on  the  part  of  tbe 
election  officers.  That  tbe  prohibition  afore- 
said against  the  conntlng  of  these  votes,  un- 
der the  above  circumstances,  la  an  onrea- 
sonable  one,  and  In  conflict  with  the  right 
guarantied  by  tbe  constitution,  seems  to  us 
a  clear  proposition.  Were  we  authorized  to 
bold  otherwise,  such  a  holding  would  be  sub- 
versive of  the  best  IntereetB  of  society,  and 
might  result  in  great  peril  to  our  govern- 
mental structure.  Bach  a  holding  is  not 
necessary  to  preserve  tbe  purity  of  elections; 
for  provision  can  be  made  for  the  investiga- 
tion of  charges  of  actual  fraud  upon  the  part 
of  electors  and  election  officers.  It  would 
be  an  Interminable  task  to  refer  to  eacli  of 
the  cases  cited  in  detail,  and  we  content  our- 
selves with  giving  our  conclusions,  drawn 
from  all  of  them.  No  decision  cited  has  gone- 
to  the  extent  we  are  asked  to  go  by  the  ap- 
pellant in  this  case;  and  to  accord  with  the 
general  holding  of  tbe  courts,  as  we  under- 
stand them,  In  the  light  of  what  has  actual- 
ly been  decided  In  the  cases,  we  are  com- 
pelled to  hold  that  the  provlslkas  aforesaid 
against  counting  ballots  where  no  initials 
are  [daced  thereon  cannot  be  sustained." 
The  court  puts  the  distinction  very  dearly 
as  to  statutes  held  to  be  mandatory  and 
constitutional,  and  those  that  are  not  The 
former  Is  where  the  voter  Is  required  to  do 
certain  things,  and  Is  cbarged  with  obedi- 
ence to  the  regulation,  and  the  latter  where 
certain  duties  devolve  upon  election  officials, 
—a  distinction,  I  think,  the  majority  of  this 
court  have  overlooked.  Tbe  majority  opin- 
ion states  that  this  decision  by  the  Washing- 
ton supreme  court  Is  against  tbe  weight  of 
authority.  I  think  not  Neither  Is  It  based 
upon  constitutional  and  statutory  provisions 
differing  In  any  material  respect  from  our 
own.   Tbe  provision  of  our  constitutlou  In- 
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v<^ed  by  tbe  majority  of  this  court  reads  as 
follows:  "Tbe  legislatare  shall  proTlde  by 
law  that  tbe  names  of  all  candidates  for  the 
same  office,  to  be  voted  toe  at  any  election 
shall  be  printed  on  the  same  ballot,  at  pub- 
lic expense,  and  on  election  day  to  be  deliv- 
ered to  the  voters  within  tbe  polling  place 
by  Bwom  public  oflSclala,  and  only  such  bal- 
lots so  delivered  shall  be  received  and  count- 
ed." Const  art  6,  |  IL  This  provision  does 
not  qualify  in  any  maimer  the  other  consti- 
tutional provisions  which  grant  the  right  to 
vote  to  persons  having  the  Qualifications  pro- 
vided in  the  constitution.  It  certainly  af- 
fordB  no  warrant  or  authority  tor  the  en- 
actment of  any  law  which  could  be  so  con- 
strued as  to  exclude  the  ballot  of  any  quali- 
fied elector  which  has  been  delivered  to  him 
by  A  sworn  public  official  in  the  polling 
place,  and  which  was  received  from  him  and 
deposited  in  the  baUot  box  by  one  of  the 
Judges,  and  counted  all  of  them.  It  is  as- 
serted that  under  this  provision  and  the  corre- 
sponding constitutional  authority  '*to  provide 
adequate  means  for  Identifying  tbe  ballots 
received  and  counted  as  those  delivered  to 
the  voters  within  tbe  polling  place  by  sworn 
ljubllc  officials,  and  to  provide. by  statute  the 
nionns  to  secure  the  constitutional  result 
that  only  such  ballots  so  delivered  shall  be 
received  and  counted;"  if  the  legislature 
may  not  provide  the  means,  It  cannot  secure 
the  result.  Hie  legislature  undoubtedly  may 
provide  the  means  t(x  Identification,  but  not 
to  such  an  extent  as.  to  deprive  tbe  elect- 
or of  his  vote  when  It  appears  that  he  has 
voted  only  the  ticket  received  from  a  Judge 
of  election,  and  that  only  such  votes  so  re- 
ceived have  been  counted.  It  cannot  de- 
prive the  injured  electors  and  the  candidates 
deprived  of  their  votes  of  any  remedy  any- 
where to  prove  that  the  ballots  cast  and 
counted  were  those  furnished  by  the  Judges 
and  deposited  and  counted  by  them.  It  can- 
not malce  the  right  of  suCFrage  dependent, 
and  I  use  tbe  word  advisedly,  upon  the  com- 
petency and  integrity  of  the  Judges  of  elec- 
tion or  any  of  them.  Our  constitutional  pro- 
vision was  never  Intended  to  cover  sucb  a 
"means  of  Identification"  of  any  ballot  as  to 
nullify  the  popular  will,  and  to  establish  a 
triumvirate  in  each  election  precinct  which 
shall  hold  In  its  hands  the  fate  of  any  elec- 
tion, and  whose  aotlcm  or  negligence  Is  final 
and  not  subject  to  review.  It  was  never  In- 
tended, by  the  constitution  of  this  state  or 
of  any  state,  to  substitute,  for  a  government 
of  and  by  the  people,  a  government  of  and 
by  the  election  Judges.  I  cannot  believe  that 
it  was  the  object  of  any  constitutional  or 
statutory  provision  to  thus  subvert  the  p<^u- 
lar  will,  and  In  the  name  of  "fair  elections" 
to  seat  a  minority  candidate  for  office,  and 
to  set  aside  the  returns  from  three  precincts 
to  do  so,  where  fraud  In  the  conduct  of  the 
election  is  neither  charged  nor  imputed. 

The  doctrine  I  contend  for  was  established 
In  Mldilgan  by  tbe  decision  In  tbe  case  of  At- 


torney General  r.  Common  Goundl  of  City  of 
Detroit  7S  Mich.  515,  44  N.  W.  388,  where  the 
court  say:  "The  object  of  a  registry  law,  or 
of  any  law  to  preserve  the  purity  of  tbe  bal- 
lot box  and  to  guard  against  abuses  of  the 
elective  franchise,  Is  not  to  prevent  any  quali- 
fied elector  from  voting,  or  unnecessarily  to 
binder  or  impair  his  privilege.  It  Is  for  the 
purpose  of  preventing  fraudulent  voting.  In  or- 
der to  prevent  fraud  at  the  ballot  box.it  is  proper 
and  legal  that  all  needful  rules  and  regulations 
be  made  to  that  end;  but  It  Is  not  necessary 
that  such  rules  and  regulations  shall  be  so  un- 
reasonable and  restrictive  as  to  exclude  a 
large  number  of  legal  vot^  from  exercising 
their  franchise.  Nor  can  the  legislature,  in  at- 
tempting, osten^bly,  to  prevent  fraud,  dis- 
franchise legal  voters  without  their  own  fault 
or  negligence.  The  power  of  tbe  legislature  in 
such  cases  Is  limited  to  laws  relating  the 
enjoyment  of  tbe  right  by  facilitating  its  law- 
ful exercise  and  by  preventing  Its  atnise.  Tbe 
right  to  vote  must  not  be  impaired  by  the  reg- 
nlatlon.  It  must  be  regulation,  not  destruc- 
tion." After  citing  a  number  of  authorities,  tbe 
opinion  reads:  "These  aotboritles  all  tend  In 
one  direction.  They  hold  that  the  legislature 
has  the  right  to  reasonably  regulate  the  xi^t 
of  suffrage,  as  to  the  manner  and  time  and 
place  of  voting,  and  to  provide  all  neceamry 
and  reasonable  rules  to  establisfa  and  ascer- 
tain, by  proper  proof,  the  right  to  vote  of  any 
person  offering  his  ballot  but  has  not  power 
to  restrain  or  abridge  the  right,  or  unneces- 
sarily to  Impede  Its  free  exercise."  And,  fur- 
ther on,  the  opinion  says:  "No  elector  can  lose 
his  ri^t  to  vote,  the  highest  exercise  of  a 
freeman's  will,  except  by  bis  own  fitult  or  neg^ 
Ug^ce."  It  ^(111  not  do  to  say  that  this  apSn- 
ion  has  no  application  to  tbe  Australian  sys- 
tem of  voting.  In  a  recent  decisiw  tbe 
same  court  (Todd  v.  Board  [Mich.]  64  N.  W. 
496),  while  holding  that  a  law  prohibiting  the 
printing  on  tbe  official  ballot  of  the  name  of 
a  candidate  recdving  the  nomination  of  two 
or  more  parties  In  more  than  one  column  Is  a 
valid  exercise  of  the  power  of  the  legislature 
to  pass  laws  to  preserve  the  purity  of  Sections 
and  guard  the  elective  fmnchlse,  as  conferred 
by  the  constitution  of  tbe  state,  approved  tbe 
doctrine  In  the  case  of  Attorney  General  v. 
Common  Cotmdl  of  City  of  Detroit  supra,  and 
says:  "If  the  effect  of  this  act  ss  Is  strenuous- 
ly argued  by  the  learned  counsel  for  the  re- 
lator, la  to  'subvert  or  impede  the  right  to 
vote,'  It  Is  clearty  unconstitutional." 

It  Is  unnecessary  to  multiply  authorities  In 
support  of  my  position.  Their  name  Is  legion, 
and  their  reasoning  is  unanswerable.  Tbe  doo 
trine  they  establish  la  Imbedded  in  constitn- 
tional  provisions,  which  are  tbe  pillars  that 
support  popular  government  The  rl^t  to 
vote,  tbe  highest  exerdse  of  a  freeman's  will, 
cannot  be  frittered  away  by  technical  viola- 
tloDs  by  election  officials  of  a  statute  doubtful 
In  its  terms,  or  even  where  it  has  the  plainest 
meaning  and  Intent,  and  the  popular  will  tbos 
Kt  aside  and  thwarted.    BxpresdonB  to  tte 
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contrary,  and  tbere  an  undonbtedly  some  oC 
them,  have  never  fomid,  and  win  never  And, 
a  permanent  lodgment  In  tbe  Jurisprudence  of 
uuy  commonwealtli  in  the  Union,  for  the  doc- 
trine they  announce  is  abhorrent  to  reason, 
shocks  the  moral  sense,  and  undermines  the 
foundation  of  ftee  government.  I  regret  that 
this  court  has  not  fearlessly  taken  the  stand 
with  great  tribunals  of  sister  states  In  de- 
nouncing as  unconstitutional  any  Invasion  of 
the  great  right  of  suffrage  that  Inflicts  vicari- 
ous suffering  and  punishment  upon  a  body  of 
electors  for  the  sins  of  <Hnlsdon  of  their  serv- 
ants. I  cannot  see  vrbat  bearing  tbe  remarks 
of  tbe  honorable  member  of  Berkeley  county 
In  the  constitutional  convention  of  South  Caro- 
lina has  to  do  with  the  question  here.  If  I 
understand  correctly  his  remarks,  as  stated  in 
the  majority  opinion,  he  desired  to  see  the 
will  of  a  majority  of  tbe  people  sacrificed  by 
constitutional  restrictions  which  would  hamper 
and  Impede  the  right  to  vote  of  a  large  claaa 
of  people.  Precisely  what  he  may  have  de- 
sired has  been  accomplished  here  by  the  dis- 
franchisement of  all  the  voters  of  three  elec- 
tion precincts  of  a  county,  through  the  faUore 
of  election  officers  to  comply  with  asserted 
strict  requirements  of  the  law.  "Wyoming 
does  want  fair  elections,"  but  the  people  of  this 
state  will  never  consent  to  have  their  wlU,  as 
expressed  at  the  ballot  box,  defeated  by  any 
construction  of  a  statute,  nor  by  any  statute, 
which  places  tbe  election  of  either  local  or 
state  officials,  or,  It  may  be,  a  presidential 
election,  in  tbe  power  of  careless  or  Inefficient 
election  officials,  from  whose  action  or  omlfsion 
to  act  there  can  be  no  appeal,  and  whose  action 
is  now  made  final  and  conclusive.  While  ex- 
pressing noble  and  lofty  sentiments  upcm  the 
subject  of  f&lr  elections.  In  which  I  heartily 
concur,  it  seems  to  me  that  the  majority  of  this 
court,  aftor  uttering  them,  proceed  to  make 
a  tail  election  the  sport  of  chance,  and  wholly 
dependent  upon  the  conduct  of  election  offl-' 
dais  who  preside  at  each  polling  prednct,  and 
in  whose  tiands  Is  now  lodged  an  enormous, 
uncontrolled,  and  nncontroUable  power.  His- 
tory will  bear  me  out  In  saying  that  these 
bodies  are  not  always  free  from  partisan  and 
corrupt  Influences,  and  that  many  of  the  most 
notorious  frauds  against  the  ballot  box  have 
been  perpetrated  by  election  offldala.  The 
temptations  to  frand  may  be  great  under  the 
law  as  It  is  now  to  be  administered,  but  It  will 
not  continue  long.  A  people  Jealous  of  their 
rights  will  speedily  sweep  from  their  statute 
books  the  least  excuse  for  thwarting  their  will 
as  honestly  expressed  by  their  ballots.  They 
will  free  the  ballot  box  from  the  absolute  and 
arbitrary  control  of  election  boards,  and  pro- 
vide that  innocent  mistakes  of  election  officials 
shall  not  constitute  a  ground  for  wholesale  dis- 
franchisement. I  may  aptly  close  this  opinion 
by  quoting  a  brief  but  comprehensive  extract 
from  Judge  Cooley's  great  work  on  Constitu- 
tional Umltatlons,  at  page  775:  "That  one  &i- 
titled  to  vote  shall  not  be  deprived  of  bis  priv- 
ilege by  action  of  the  authorities  li  a  fonda- 
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mental  principle.**  Ai  to  the  oilier  matten 
discussed  in  my  former  oidnlon,  I  am  oontent 
to  permit  tbem  to  remain  unmodified. 


GHRISHAN  T.  MeRBTNOLDa 

(Supreme  Court  of  Wyoming.    Dec.  6.  ISttS.) 

On  rehearing.  For  formw  opinion,  see  ^ 
Pac.  979. 

PKB  CURIAM.  Same  order  entered  In  this 
case  as  in  the  case  of  Slaymaker  T.  PhUUps 

(Wyo.)  42  Pac  1048. 

OBOBSBBOK.  a  J.,  dissents. 


MUBBAY  v.  HBINZB. 
(Supreme  Court  of  Montana.    Dec.  21,  18%.) 

Naw  TaiAL— iKsuFFiciBNOT  or  BVIDBRCB— DlBBS- 

OABD  or  iNaTRircTioNB— I-iASa— Coa- 

DITI0K8— WaITSH. 

1.  In  an  action  for  the  cancellation  of  a 
lease  of  a  mine  for  breech  of  a  stipulation  re- 
quiring defendant  to  work  all  ore  taken  from 
the  mine  in  a  good  and  workmanlike  manner, 
the  evidence  as  to  whether  the  work  was  per- 
formed in  a  workmanlike  manner  was  conflict- 
ing. Held,  that  an  order  granting  a  new  trial 
for  insufficiency  of  the  evidence  to  support  the 
verdict  for  defendant  was  in  the  discretion  of 
the  court. 

2.  An  iuBtmction  cannot  be  reviewed  In 
the  al>sence  of  an  assignment  of  error. 

3.  A  verdict  rendered  In  disregard  of  in- 
structions given,  though  erroneous,  Is  against 
the  law,  and  should  he  set  aside, 

4.  Where  plaintiff,  in  an  action  for  forfeF- 
ture  of  a  lease,  alleges  nonperformance  of  cer^ 
tain  conditioDS  by  defendant,  as  grounds  of  for- 
feiture, and  defendant  denies  the  allegation,  he 
cannot,  in  support  of  a  verdict  for  himself,  urge 
that  plaintiff,  with  knowledge  of  his  nonper-  • 
formance  of  the  duties,  waived  the  same. 

5.  A  waiver  by  the  lessor  of  a  mining  daim 
of  one  stipulation  in  the  lease  Is  not  a  waiver 
of  other  independent  stipulations. 

Appeal  trom  district  coart,  Silver  Bow  comi- 
ty; William  O.  Speer,  Judge. 

Action  by  James  A.  Murray  against  F.  Au- 
gustus Helnse  fin-  canceHatton  of  a  lease  and 
possesion  of  a  mlnlng^  claim.  There  was  a 
verdict  for  defendant^  and  from  an  order  grant- 
ing a  new  trial  defendant  appeals.  Affirmed. 

This  is  an  action  to  recoverpossesslonof  the 
Eatella  Lode  mining  claim,  situated  In  Silver 
Bow  comity,  and  to  bare  dedared  forfidted  a 
certato  lease  of  said  mine  executed  by  plain- 
tiff to  defraiduit  As  far  as  the  same  may  be 
necessary,  r^erenoe  will  be  made  to  tbe  plead- 
ings, evidence,  and  Instnictlons  In  Uie  opin- 
ion. The  case  was  tried  to  a  Jury,  wbo  re- 
tinned  a  T«dlct  for  tbe  defendant.  Tbe  plain- 
tiff made  his  motion  for  a  new  trial,  which 
was  granted.  From  the  order  of  the  court 
granting  the  new  trial,  tbe  defendant  ap- 
peals. 

Forbls  &  Forbls  and  Smith  &  Word,  for  ap- 
pellant Wm.  Scallon,  W.  W.  Dixon,  and  W. 
F.  Sanders,  for  respondent 

PEMBEBTON,  C.  J.  Among  other  things, 
tbe  lease  mentioned  above  contains  this  clause; 
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"It  Is  also  agreed  by  and  between  the  parties 
hereunto  that  the  said  second  party  shall  far- 
nisb  the  first  party  or  his  agent  a  statem^t 
on  the  first  day  of  each  and  every  month  dtn*- 
iQg  the  existence  of  this  lease,  showing  the 
amount  of  ore  extracted  from  said  mlne^  and 
the  value  of  the  s^^e;  and,  further,  that  all 
work  done  on  said  mine  shall  be  done  In  a 
good  and  workmanlike  manner;  and  It  Is  fur- 
tber  understood  that  a  failure  on  the  part  of 
said  second  party  to  comply  with  any  at  the 
foregoing  conditions  will  anmil  tbls  lease,  and 
entitle  the  said  first  party  or  bis  agent  to  take 
poaseseion  of  said  mine,  and  tenninate  said 
lease;  and  tbe  said  second  party  hereby  waives 
any  notice  of  such  forfeiture  on  tbe  part  of 
the  said  first  party;  and  Anally  It  Is  agreed 
by  said  second  party  that  he  will  work  all 
ore  extracted  from  said  mine  for  12  dollars 
per  ton."  The  clilef  contention  In  the  case 
seems  to  be  whether  tbe  defendant  kept  and 
performed  tbe  terms  of  this  clause  of  the  lease 
in  working  tbe  mine. 

The  complaint,  after  allying  that  the  de- 
fendant failed  to  furnish  the  monthly  state- 
ments mentioned  In  said  clause  of  tbe  lease, 
contains  the  following  averment:  "That  the 
defendant  has  failed  and  neglected  to  worit 
most  of  the  ores  extracted  by  blm  from  said 
mine,  under  said  lease,  properly  or  skillfully, 
or  in  a  good  and  workmanlike  manna*,  or  in 
Bnch  manner  as  to  make  tbe  same  most  profit- 
able to  tbe  parties  to  said  lease,  or  for  tbelr 
mutual  advantage  and  gahi,  in  tbat  he  did 
not  separate  the  high-grade  or  first-class  ores 
extracted  by  him  from  the  second-class  ores, 
nor  the  said  ores  from  tbe  dirt,  rock,  waste, 
and  ores  of  too  low  grade  to  pay,  also  extracted 
by  him  from  said  mine,  but  put  all  these  ma- 
terials, mixed  together  and  without  separa- 
tion or  sorting,  tlirough  a  concentrator,  when 
in  tact,  as  plaintiff  alleges,  tbe  high-grade  or 
first-class  ores  should  not  have  been  concen- 
trated, and  a  great  part  of  tbe  stuff  put 
through  tbe  concentrator  would  not  pay  for 
extraction  or  concentration,  and  should  not 
have  been  mixed  with  the  ores;  so  tbat  the 
net  product  has  been  much  reduced,  and  tliat 
the  said  defendant  has  thereby  endeavored  to 
secure  to  himself  the  contract  price  of  work- 
ing ores,  for  all  or  most  of  the  material  ex- 
tracted by  him  from  said  mine,  whether  tbe 
same  consisted  of  ores  that  would  pay  to  work, 
or  consisted  of  waste  or  rock  containing  little 
or  no  ore,  or  ores  of  siicb  low  grade  as  not 
to  pay  for  working;  and  that  thereby  tbe  de- 
fendant bas  sought  to  deprive  plaintifE  of  the 
tetter's  proper  share  of  the  proceeds  of  the 
paying  ores  extracted  from  said  mine,  and 
has  wrongfully  retained  aud  converted  to  his 
own  use,  as  pretended  ciiarges  for  working 
ores,  large  parts  of  the  said  proceeds  belong- 
ing to  tbe  plaintifr,  and  bas  caused  to  tbe  lat- 
ter great  Injury  and  loss."  There  are  other 
averments  In  the  complaint,  to  tbe  effect  tbat 
defendant  did  not  work  the  mine  properly  or 
to  the  mutual  advantage  of  both  parties,  and 
that  he  so  mixed  rock  and  waste  with  the 


ores  as  to  make  tbem  valueless  or  of  Uttle 
value  to  reduce  or  treat,  to  the  damage  of 
plaintiff.  These  allegations,  as  well  as  other 
alI(%ati(His  of  tbe  complaint,  are  specifically 
denied.  Upon  these  particular  issaes  an  im- 
mense amount  of  testimony  was  produced  pro 
and  con.  As  one  of  the  couns^  for  tbe  ap- 
pellant stated  In  his  argument:  "There  were 
some  thirty  witnesses  on  one  side,  and  the 
same  number  on  tbe  other."  In  this  volume 
of  evidence.  It  is  not  denied  tbat  there  Is  an 
absolute  conflict  of  evidence.  It  Is  unneces- 
sary, and  would  be  wholly  unprofitable,  to  ex- 
t^d  this  opinion  by  quoting  this  conflicting 
evidence.  It  Is  sufUclent  to  say  that  tbe  evi- 
dence is  absolutely  confllctbig  upon  vitally  ma- 
terial issues. 

One  ground  of  tbe  motion  for  a  new  trial 
was  the  Insufficiency  of  the  evidence  to  Jus- 
tify tbe  verdict.  We  are  here  confronted 
with  the  question  as  to  whether  the  com! 
was  Justified,  under  the  circumstances,  in 
granting  the  new  trial.  The  counsel  for  the 
appellant  contend  tbat  the  granting  of  a  new 
trial  was  an  abuse  of  discretion  on  tbe  part 
of  tbe  court.  Special  stress  is  laid  ui»on  the 
fact  that  the  Jury  visited  and  Inspected  tbe 
mine  before  arriving  at  their  verdict.  In 
support  of  the  contention  that  the  court 
abused  Its  discretion  In  granting  a  new  trial 
on  the  ground  stated  above,  counsel,  among 
other  authorities,  rely  upon  Ormund  t.  Min- 
ing Co..  11  Mont  303,  28  Pac.  2S9.  In  that 
case  the  court  say  the  only  issue  was  as  to 
whether  plaintiff  had  made  a  discovery  with- 
in the  boundaries  of  his  claim.  Three  or 
four  witnesses  swore  to  the  discovery.  Thir- 
teen witnesses,  for  the  defendant,  swore  to 
the  contrary.  Their  evidence  was  not  rebut- 
ted. In  addition,  the  Jury  inspected  the 
mine,  and  found  a  verdict  on  the  evidence, 
part  of  which  was  their  own  inspection,  for 
the  defendant.  This  court  held  tbat,  under 
such  circumstances,  it  was  an  abuse  or 
"sound  legal  discretion"  on  the  part  of  the 
trial  court  to  grant  a  new  trtaL  There  was 
in  the  Ormund  Case  apparently  a  great  pre- 
ponderance of  unrebutted  testimony  In  favor 
of  the  defendant  and  In  support  of  the  ver^ 
diet;  but  In  the  case  at  bar  the  record  shows 
no  such  preponderance  of  unrebntted  evi- 
dence in  support  of  the  verdict  Here  there 
is  an  Irreconcilable  conflict  upon  the  material 
Issues,  whicb  distinguishes  It  from  the  Qr^ 
muud  Case.  It  Is  insisted  that  special  im- 
portance should  be  given  to  the  inspection  of 
the  mine  made  by  the  Jury.  It  Is  true  that 
In  deliberating  upon  their  verdict  they  had 
tbe  right  to  take  into  consideration  their  ob- 
servations In  connection  with  tbe  evidence  of 
the  witnesses.  Ormund  v.  Mining  Co.,  re- 
ferred to  above,  and  authorities  cited  In  that 
case.  But  let  us  consider  what  the  Jnry  did 
or  could  observe  and  ascertain  by  their  io- 
spcction  of  the  mine  In  this  case.  They 
c-ould  form  some  idea  as  to  the  condition  of 
tiie  mine  itself  at  the  time  of  their  visit;  but 
they  could  not  tell  by  sach  bu^pectlon  of  tba 
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mine  whether  the  def«idant  had  mixed  the 
pay  ores  with  waste,  eo  as  to  reduce  the 
Talnc  and  yield  thereof  so  low  as  to  damafe 
plaintiff,  and  render  the  same  of  diminished 
value  to  him  as  charged  in  the  complaint, 
l^ey  could  not  see  and  determine  whether, 
in  the  treatment  of  the  ores,  the  defendajit 
had  BO  performed  his  part  of  the  lease  con- 
tract as  to  best  subserve  the  rights  and  in- 
terests of  both  parties  thereto.  In  relation  to 
anch  matters  the  inspection  of  the  jury  nec- 
essarily amounted  to  nothing,  and  could  not 
aid  them  in  their  deliberations  upon  their 
verdict  Haynes,  in  his  work  on  New  Trials 
and  Appeals  (section  97),  says:  "As  is  else- 
where Bhown,  the  snpreme  court  will  not  dis- 
tnrb  the  ruling  of  the  court  below  upon  a 
motion  for  new  trial  on  the  ground  under  con- 
sideration, if  there  be  a  substantial  conflict  In 
the  evidence.  Hie  multitude  of  decisions  lay- 
ing down  this  rule  proceed  rxpon  the  the- 
ory that  the  motion  Is  addressed  to  the  dis- 
cretion of  the  Judge;  and  that  It  is  so  ad- 
dressed has  been  frequently  decided.  It  fol- 
lows that  the  Judge  may  set  aside  a  verdict, 
and  grant  a  new  trial,  although  the  evidence 
be  conflicting;  and  It  has  been  held  that  it 
is  his  duty  to  do  so  if  he  is  not  satisfied  with 
tlie  verdict"  Section  288  of  the  same  work 
says:  "Where  there  Is  a  substantial  conflict 
in  the  evidence,  the  supreme  court  will  not 
disturb  the  decision  of  the  court  below.  Thle 
rule  has  been  announced  more  frequently 
than  any  other  rule  of  practice.  It  applies 
equally  where  the  court  below  granted,  as 
wbffl%  It  denied,  the  motion  for  new  trial.** 
See  authorities  cited  In  the  two  secti<His  quot- 
ed above.  In  Pico  v.  Cohn,  67  Cal.  258,  7 
Pac.  680,  the  court  says:  "In  Peters  v.  Foss, 
16  CaL  S57,  it  was  held  that  a  motion  for  a 
new  trial  la  addressed  to  the  sound  discre- 
tion of  the  court,  and  this  coart  can  Inter- 
fere only  In  case  of  a  plain  abuse  of  discre- 
tion by  the  court  below.  This  court  affirmed 
the  same  rule  tn  Qulnn  t.  Kenyon,  22  Cal.  82, 
and  In  tbe  (pinion  It  Is  said:  *It  is  only  In 
rare  Instances,  and  upon  very  strong  grounds, 
that  this  court  will  set  aside  an  order  grant- 
ing a  new  trlaL*  And  It  has  been  uniformly 
held  by  thlfl  court  that  a  motion  for  a  new 
trial  on  the  ground  of  Insufficiency  of  tbe  evi- 
dence to  Justify  tbe  verdict  or  decision  Is  ad- 
dressed to  the  sound  legal  discretion  of  the 
court  below,  and  that,  on  appeal  from  an  or- 
der granting  a  new  trial,  tUs  court  will  not 
reverse  the  ordo",  unless  It  apitears  that  there 
has  been  a  manifest  abuse  of  dlscreti(Hu'* 
See  antfatttltleB  cited  in  this  cose.  In  Chau- 
Ttu  T.  Tallton,  7  Hon!  581,  19  Pac  216,  this 
-court?  helA  that,  when  there  was  a  conflict  ot 
evidence,  *^e  granting  of  a  motion  for  a 
new  trial  was  within  the  discretion  of  the 
Judge  of  the  court  below,  and  will  not  be 
disturbed  when  there  Is  such  conflict"  In 
Haggin  v.  Salle,  14  Mont.  70,  35  Pac.  614, 
this  court  said:  "In  order  to  Justify  ns  In 
reversing  the  order  of  the  trial  coart  grant- 
ing ft  new  trial.  It  must  appear  that  there 


was  an  abuse  of  Judicial  discretion  on  tha 
part  of  the  trial  court  in  granting  such  mo- 
tion." In  McCauley  v.  Tyler,  11  Mont  52,  27 
Pac.  891,  this  court,  considering  an  appeal 
from  an  order  granting  a  new  trial  on  the 
ground  of  the  Inaufflclency  of  the  evidence  to 
support  the  decision  of  the  court,  quoted  with 
approval  the  following  language  from  Qulnn 
V.  Ken^-on,  22  Cal.  82:  "It  is  only  in  rare  In- 
stances, and  upon  very  strong  grounds,  that 
this  court  wIU  set  aside  an  order  granting  a 
new  trial."  We  think  it  may  be  said  that 
this  court  has  so  uniformly  held  to  the  views 
expressed  in  the  above  authorities  that  It 
may  be  considered  as  settled  In  this  Jurisdic- 
tion that  the  order  of  the  trial  court  grant- 
ing or  refusing  a  motion  for  a  new  trial,  on 
the  ground  of  the  insufficiency  of  the  evi- 
dence to  support  the  verdict  in  cases  where 
there  Is  a  substantial  conflict  of  evidence,  is 
within  the  sound  Judicial  discretion  of  the 
trial  court,  and  will  not  be  dlBturt>ed  upon 
appeal,  unless  an  abnae  of  such  discretion  Is 
clearly  shown.  Landsman  v.  Thompson,  9 
Moot.  182,  22  Pac.  1148;  KIrcher  v.  Conrad, 
9  Mont.  196,  23  Pac.  74;  Kiiby  v.  Baker,  9 
Mont  399,  24  Pac.  22;  Brownfleld  v.  Bier,  15 
Mont  403,  39  Pac.  461;  Bradshaw  v.  Degen- 
hart  15  Mont  267,  39  Pac.  90.  The  record  In 
this  case  does  not  disclose  an  abuse  of  sound 
Judicial  discretion  of  the  trial  court  In  grant- 
ing the  motion  for  a  new  trial,  on  the  ground 
of  the  insufficiency  of  the  evidence  to  mxp- 
port  the  verdict 

Another  ground  of  the  motion  for  a  new 
trial  is  that  the  verdict  is  against  the  law, 
and  especially  in  direct  disregard  of  instruc- 
tion No.  11,  given  by  the  court  at  the  in- 
stance of  plaintiff.  This  Instruction  Is  as 
follows:  "You  are  further  Instructed  upon 
this  question  of  the  royalty  that,  by  tiie  pro- 
visions of  the  lease  In  question,  the  plaintiff 
was  to  have  tme-half  of  all  ores  extracted 
from  said  mine,  or  Its  equivalent  subject, 
however,  to  tbe  other  provisions  In  the  lease, 
that  the  defendant  should  be  «ititled  to  re- 
ceive all  the  ore  extracted  from  said  mine 
npm  payment  of  five  cents  per  pomid  for 
the  copper  so  ^racted,  and  ninety  per  cent. 

the  maricet  quotation  for  all  the  silver  to 
extracted  from  said  mine.  Ton  are  inatruct- 
ed  that  it  appears  from  the  nnoontradicted 
evidence  In  the  case  that  both  of  the  pitirUes 
to  said  lease  construe  the  same  to  mean  that 
the  plaintiff  should  reeelve  bis  share  of  the 
ore,  ox  the  payments  due  therefor  in  case 
the  defendant  took  the  ore,  on  the  last  day 
of  each  month  or  the  first  day  of  tiie  next 
succeeding  month,  to  wl^  at  the  same  time 
that  statements  were  to  be  furnished  under 
said  lease;  and  this  construction,  adopted 
by  tbe  parties,  must  control  In  this  case,  for. 
if  it  did  not,  tbea  tbe  ore  should  have  been 
paid  for  as  soon  as  taken,  wlilch  would  have 
made  it  payable  soonw  than  it  would  be  un- 
der the  construction  so  placed  on  the  lease 
by  tbe  said  parties.  It  appears  from  the 
statements  furnldied  by  defendant  to  plaln- 
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tiff  that  the  defendant  baa  cbarged  as  smelt- 
ing charges  fl2  per  ton  upon  the  whole  of 
the  material  taken  away  from  said  mine  for 
treatment,  and  reported  as  ucond-daM  on. 
If  yon  find  from  the  eTidence  that  all  of  the 
material  taken  away  from  the  mine,  and  re- 
ported by  the  defendant.  In  his  statements, 
as  second  class,  was  not  or  Is  not  to  be 
smelted,— that  Is  to  say,  if  you  find  that  a 
part  of  the  same  has  disappeared  through 
concentration  of  this  material  or  otherwise, 
—then  yon  are  instructed  that  the  dtfendant 
had  no  right  to  make  any  ancta  charge  for 
smelting  ores  going  1  less  than  fl2  per  ton; 
that  Is  to  say,  the  defendant  had  no  ilgbt  to 
charge  $12  per  ton  for  anything  that  has  not 
been  or  Is  not  to  be  smelted,  or  for  anything 
that  baa  disappeared  In  conceutratlcm  or  dress- 
ing of  ores  yielding  less  than  $12  per  ton,  If 
you  find  from  the  erldence  that  any  part  of  the 
material  taken  from  the  mine  as  second-class 
ore  has  so  disappeared,  and  was  of  a  value  less 
than  $12.  And  if  you  further  find  from  the 
erldence  that  the  defendant  has  made  Budi 
charges  upon  material  of  such  character  of 
ores  not  smelted,  and  which  has  disappeared 
In  concentration,  and  that  he  bas  retained 
moneys  for  such  charges,  or  part  of  them, 
then  you  will  find  for  plaintiff."  We  tUnk 
it  cannot  be  successfully  contended  that  the 
verdict  is  not  directly  ctmtrary  to  the  above 
Instruction.  Ck>un8el  for  appellant  do  not 
seriously  contend  that  the  verdict  Is  not  in 
conflict  therewith.  They  do  contend,  how- 
ever, that  the  plaintiff  waived  the  matters 
done,  and  to  be  done,  by  defendant,  referred 
to  in  the  instruction.  Tine  question  of  waiv- 
er by  plaintiff  will  be  treated  hereafter.  The 
chief  contention  of  counsel  for  the  appellant 
is  that  the  Instruction  is  erroneous,  and,  be- 
ing erroneous,  the  verdict  should  not  have 
been  set  aside,  although  the  Jury  wholly  dis- 
regarded It,  if  the  verdict  wu  otbarwise  In 
accordance  with  the  law. 

Whether  tlie  instruction  Is  erroneous  we 
cannot  determine  on  this  appeal.  It  is  no- 
where specified  as  error  In  the  record.  This 
Is  an  appeal  from  an  order  granting  a  new 
trial  on  the  motion  of  the  plaintiff.  In  hla 
motion  tor  a  new  trial,  plaintiff  contended 
that  the  instruction  was  property  given  as 
the  law  of  the  case,  and  that  the  Jury  had 
disregarded  It  in  arriving  at  their  verdict. 
There  Is  no  bill  of  exceptions  or  specifica- 
tions of  errors  in  the  record  as  to  tbe  giving 
of  this  instructlui,  or  any  other  matter  oc- 
curring at  the  trial.  The  plaintltC  did  not 
except  to  the  giving  of  the  Instruction.  The 
defendant  got  the  verdict,  and  there  was  no 
occasion  for  his  preserving  exceptions  to  the 
giving  thereof.  So  that  the  record  Is  here 
without  an  exception  being  saved  as  to  the 
giving  of  the  Instruction.  A  specification  of 
error  In  the  giving  of  this  Instruction  la  nec- 
essary to  give  this  cotirt  Jurisdiction  to  pass 
upon  its  correctness.  Sudi  has  been  the  uni- 
form holding  of  this  court,  even  In  criminal 
cases.  State  t.  Black,  IQ  Uwt  143,  88  Poc. 


674,  and  cases  cited  therein;  State  t.  Wba- 
ley  (Mont)  41  Pac.  858,  866.  If  this  were  an 
appeal  from  the  Judgment,  and  an  exception 
had  been  properly  saved  to  the  giving  of  this 
instmctlou,  we  could  review  It  As  the  rec- 
ord stands,  we  are  without  Jurisdiction  so  to 
do.  If  there  bad  been  a  bin  of  exceptions.  It 
would  be  part  of  the  Judgment  roll,  and  re- 
viewable on  an  appeal  from  the  Judgment 

But  counsel  for  the  appellant  contend  that, 
the  Instruction  being  erroneous,  the  court 
erred  In  setting  aside  the  ver^ct  because  of 
tbe  fact  tbat  the  Jury  wholly  disregarded 
it  The  question  presented  la,  had  the  Jury 
the  right  to  disregard  the  Instructlona  of  tbe 
court  If  erroneous?  This  is  a  most  Imptn*- 
tant  question  In  the  adminlatration  of  tbe 
law.  It  must  be  conceded  that  there  Is  a 
conflict  of  authority  on  this  question.  Coun- 
sel for  the  appellant  cite  a  numberof  antbort- 
tles  In  support  of  their  claim  that  the  Jury 
may  disregard  the  InstroctlonB  of  the  court 
If  erroneous,  tf  the  verdict  Is  otherwise  la  ac- 
cord with  the  law,  and  that  it  would  be  er- 
ror In  the  court,  under  such  clrcumBtances; 
to  set  aside  the  verdict  It  seems  from  the 
authorities  cited  by  appellant  tbat  Kentucky, 
Oeorgia,  Texas,  and  some  otbtt  states  have 
so  held,  A  number  of  the  cases  cited  by 
counsel  for  appellant  are  not  exactly  In  point; 
tbat  Is,  they  are  cases  in  which  the  Jury  did 
not  seemingly  disregard  the  erroneous  In- 
structions upon  vitally  material  issues  tn  tbe 
case,  and  where  the  verdict  was  In  conformi- 
ty with  tbe  charge  of  the  court  taken  as  a 
whole.  But  it  must  be  confessed  tbat  some 
of  the  authorities  dted  hold  that  the  Jury 
have  a  right  to  diwegard  erroneous  Instruc- 
tions of  the  court,  and  that  the  verdict  should 
not  be  Bet  aside  In  such  case  if  In  accord 
with  correct  law.  But  we  must  not  here 
overlook  the  fact  that  In  this  case  we  are 
unable  to  review  and  determine  whether  the 
instruction  Involved  was  erroneous  or  not. 
For  this  reason,  much  that  bas  been  said  by 
counsel  upon  this  question  loses  Its  force,  if 
it  docs  not  become  absolutely  ImmaterlaL 
All  the  authorities  cited  by  appellant  hold 
that  the  Jury  may  disregard  the  InstmctionB 
of  the  court  only  when  mcb  InBtmctlonB  are 
clearly  erroneoua.  For  tbe  reasons  si-Fen 
above,  we  are  unable  to  determine  whether 
the  Instmctlon  was  erroneous. 

But  concede  that  the  Instruction  was  er- 
roneous;  did  tbe  Jury  have  tbe  right  to  dis- 
regard It?  Upon  this  question,  In  Savery  r. 
Busick,  U  Iowa,  487,  the  court  says:  "What- 
ever may  be  our  view  of  the  law  oC  ttiis 
case.  It  is  Impossible  for  us  to  express  it,  or 
consider  the  questions  presmted,  witlumt  go- 
ing behind  tbe  actlcn  of  the  Jury  In  tram- 
pling upon  the  autluMlly  of  Hna  court*  and 
thereby  giving  some  countenance  to  their 
assumption.  This  we  are  unwilling  to  do 
even  by  the  slightest  Implication.  It  ia  do 
more  competent  for  the  Jury  to  usurp  the 
powers  of  the  court  than  it  Is  tor  the  conrt 
to  interfere  with  ttaeir  province  <b  the  as- 
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certalnmoit  of  fitcta.  And  when  the  Jory, 
In  this  case,  arrogated  to  themselves  the 
right  to  detramlne  the  law  In  direct  opposi- 
tion to  the  Instructions  given  them  hy  the 
«ourt,  they  were  guilty  of  a  flagrant  abnse 
of  their  duties  and  obligations;  and  we  will 
not  review  this  case  until  it  Is  tried  upon 
the  law  as  it  shall  be  expouuded  by  the 
court  and  not  by  the  Jury."  Sec,  also  Caf- 
frey  v.  Groome,  10  Iowa,  548;  Cobb  t.  Rail- 
road Co..  38  Iowa,  601;  SuUivan  v.  Otis,  39 
Iowa,  328;  Crane  v.  Railway  Co.,  74  Iowa. 
S30, 87  N.  W.  3»7.  In  Dent  v.  Bryce,  16  S.  a 
1-14,  In  discussing  the  province  and  pow- 
ers of  the  Jury,  the  court  say:  **The  court 
was  the  Judge  of  the  question  of  law,  and 
the  Jury  of  the  question  of  fact.  Under  onr 
system,  this  Is  the  case  in  all  Jury  trials. 
The  court  decides  the  questions  of  law,  and 
the  Jury  the  facts.  The  value  of  this  sys- 
tem depends  greatly  upon  the  preservation 
of  this  distinction.  The  functions  of  each 
should  not  only  be  preserved  intact,  but 
should  be  kept  separate  and  apart  So  Im- 
portant was  this  regarded  by  the  founders 
of  our  Judicial  system  that  it  was  expressly 
provided  in  the  fundamental  law  of  the 
state  government— the  constitution— that  the 
Judges  should  not  only  be  limited  to  ques- 
tions of  law,  but  should  be  forbidden  to 
comment  on  the  fiicts.  True,  there  Is  no 
such  express  inhibition  upon  the  Jury  In- 
vading the  province  of  the  court  but  this, 
no  doubt  was  because  such  Invasion  was 
not  supposed  possible.  It  needs  no  author- 
ity, then,  to  say  that  the  Jury  is  bound  to 
take  the  law  from  the  court  This  princi- 
ple applies  in  every  class  of  cases,  except 
one  not  necessary  now  to  be  considered. 
And,  when  the  law  is  announced  by  the 
court,  it  Is  the  law  of  the  case,  until  over- 
ruled by  a  higher  authority.  It  follows,  then, 
that  a  verdict  In  direct  conflict  with  the  law 
of  the  court  is  a  verdict  against  the  law, 
and  will  In  all  caaes  be  vacated  In  the  first 
instance,  either  sua  sponte  by  the  Judge,  or 
on  motion  of  the  aggrieved  party.  Any  oth- 
er doctrine  would  lead  to  the  utmost  confu- 
sion. If  the  Jury  could  question  the  chai^ 
of  the  Judge,  the  result  would  be  that.  In 
•very  case,  the  whole  case,  both  law  and 
facts,  would  go  to  the  Jury,  under  the  hope 
that,  whatever  might  be  tbe  charge  of  the 
Judge  at  the  time,  be  could  be  satisfled  aft- 
erwards that  he  was  In  error.  This  could 
not  be  tolerated.  It  would  degrade  the  ju- 
diciary, and  unhinge  the  whole  system.  The 
argument  of  the  respondent,  by  which  he 
attempts  to  draw  a  distinction  between  a 
verdict  contrary  to  the  charge  of  the  Judge 
and  one  contrary  to  law,  though  ingenious, 
fails  to  meet  the  case.  In  fact  that  doc- 
trine would  open  the  door  to  the  very  evil 
which  a  separation  of  the  powers  and  du- 
ties of  the  court  and  Jury  was  Intended  to 
prevent  So  far  as  the  Jury  Is  concerned, 
there  Is  no  such  thing  as  the  charge  of  the 
Judge  being  contraz7  to  law,  because,  what- 


ever may  be  his  charge.  It  Is  the  law  to 
them."  Thompson  v.  Lee,  19  8.  C.  489.  In 
Emerson  v.  County  of  Santa  Clara,  40  CaL 
543,  the  court  say:  "It  Is  admitted  that  the 
verdict  was  contrary  to  the  instructions  ac- 
tually given  by  the  court  but  It  Is  said  that 
it  ought  not  to  be  disturbed  because  the  in- 
stmctlon  Itself  was  not  correct  in  point  of 
law.  A  verdict  of  a  Jury  in  disobedience  to 
the  Instructions  of  the  court  upon  a  point 
of  law  Is  a  verdict  'against  law,'  within  the 
meaning  of  subdivision  6,  §  1^  of  the  prac* 
tlce  act,  and  for  tbai  reason  should  be  set 
aside  without  further  consideration.  It  mat- 
ters not  if  the  instruction  disobeyed  be  itself 
erroneous  in  point  of  law.  It  Is,  neverthe* 
less,  binding  upon  the  Jury,  who  can  no 
more  be  permitted  to  look  beyond  the  in- 
struction of  the  court  to  ascertain  the  law 
than  they  would  be  allowed  to  go  outside  of 
the  evidence  to  find  the  facta  of  the  ease." 
See,  also,  Agnlrre  v.  Alexander,  58  CaL  30; 
Loveland  v.  Gardner,  79  CaL  321,  21  Pac. 
766;  Lind  v.  Close,  88  Cal.  11,  25  Pac.  972. 

In  the  three  states  whose  decisions  are  cit- 
ed above.  It  seems  to  be  the  settled  doctrine 
that  the  Instructions  of  the  court  are  the 
law  of  the  case,  as  far  as  the  Jury  are  ccm- 
cerned,  even  though  the  Instructions  be  er- 
roneous, and  that  a  vo-dtct  will  be  set  aside, 
as  "against  law,"  If  ren*ered  in  disregard 
thereof.  And,  in  this  connection.  It  Is  of  Im- 
portance to  note  that  our  practice  act  was 
borrowed  from  Oallfomia,  after  the  decision 
of  the  case  In  Emerson  v.  County  of  Santa 
Clara,  quoted  above.  We  thereby  Impliedly 
adopted  the  construction  given  to  the  same 
by  the  Oallfomia  court  Stackpole  v.  Hal- 
laban  (Uont)  40  Pac.  80^  and  aathorlUea 
cited. 

But  let  It  be  conceded  that  there  is  a  con- 
flict of  authorities  upon  the  question  under 
discussion;  or  let  us  suppose  that  tt  la  a 
new  question,  without  any  adjudications  or 
authority  in  either  event;  what  course  should 
this  court  pursue?  It  has  always  been  held 
in  this  Jurisdiction  that  it  was  the  sole  prov- 
ince of  the  Jury  to  determine  questions  of 
tact  It  baa  been  unif(»nnly  held  that  It  was 
error  for  the  court  to  Invade  this  special 
province  of  the  Jury,  by  even  commenting  on 
the  evidence.  State  v.  Sullivan,  8  Mont  174, 
22  Pac.  10S8,  and  authorities  cited.  Our  sya- 
tem  of  practice  is  certainly  based  upon  the 
theory  that  it  Is  the  province  of  the  Jury  to 
determine  the  facts,  and  that  of  the  court 
to  determine  and  declare  the  law,  In  all 
cases,  except  In  prosecutions  for  libel.  "The 
Jury,  under  the  direction  of  the  court  shall 
determine  the  law  and  the  facts."  State 
Const  art.  3,  §  10.  From  this  constitutional 
clause  it  seems  plain  that  the  Jury  have  no 
right  to  determine  the  law  In  any  other  case. 
"Expresslo  nnius  est  exclnslo  alterlua." 

This  is  the  first  time  it  has  been  seriously 
contended  In  tbls  court  that  the  Jury  have  the 
right  to  determine  the  law  tn  an  ordinary 
suit  at  law,  and  to  absolutely  disregard  the 
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Instructions  ot  tfae  court,  on  the  ground  tbat, 
In  tho  <^lnlon  of  the  jury,  the  instructions  of 
the  court  are  erroneous.  If  the  contention 
of  the  appellant  is  to  be  upheld,  what  may 
we  not  anticipate  as  the  result  In  the  admiu- 
istration  of  the  law  In  this  state?  If  the 
Jury  may  rightfully  invade  the  province  of 
the  court,  why  may  not  the  court  retaliate 
by  Invading  the  province  of  the  jury,  and  de- 
termining questions  of  fact?  As  counsel  tor 
the  respondent  suggest,  If  the  contention  of 
appellant  Is  correct,  then,  logically,  there  is 
au  appeal  in  all  cases  upon  questions  of 
law  from  the  trial  court  to  the  Jury.  And,  as 
counsel  for  respondent  further  suggest  In 
their  argument,  If  the  Jury  may  determine 
the  law  an  attorney  arguing  a  case  may  say 
to  the  jury:  "The  court  will  charge  you  that 
the  law  Is  so  and  so,  but  I  say  to  you  the 
court  ie  wrong.  Xou,  the  Jury,  are  the  Judges 
of  the  law.  and  may  determine  It  for  your- 
selves." Would  any  court  permit  such  an 
argument  to  a  Jury?  Certainly  not  But,  if 
the  jury  are  the  Judges  of  the  law,  why 
should  a  court  prohibit  such  an  argument  to 
them?  If  a  Juror  should  state  upon  his  voir 
dire  that  be  would  not  be  governed  by  the 
law  as  declared  by  the  court  If  he  thought  the 
instructions  erroneous,  nobody  would  doubt 
that  he  would  not  be  permitted  to  sit  In  the 
case.  Yet,  if  he  Iws  the  right  as  a  juror  to 
determhie  the  law,  we  do  not  see  why  he 
should  be  challenged  for  asserting  that  right' 
If  the  contention  of  appellant  is  correct,  the 
time  of  this  court  in  hearing  future  appeals 
win  be  devoted  to  determining  whether  the 
court  or  the  Jury  were  right  In  their  views 
of  the  law  In  the  trial  of  the  cause  In  the 
lower  court  Authority  or  no  authority,  we 
cannot  give  our  sanction  to  a  practice  that 
would  lead  to  such  results.  Such  a  course 
would  ultimate  in  overturning  yur  system  of 
keeping  separate  and  distinct  the  powers  and 
duties  of  courts  and  Juries,  confining  each  to 
its  own  proper  province,  in  the  degradation 
of  the  courts,  and  confusion  and  chaos  In  the 
administration  of  the  law.  Such  calamities 
are  much  more  to  be  deplored  than  the  Incon- 
venience and  costs  of  a  new  trial  In  cases 
where  juries  usurp  the  powers  of  the  court, 
which  seem  to  exercise  the  counsel  for  the 
appellant  In  this  case.  We  regret  that,  after 
much  consultation  and  thought,  we  are  un- 
able to  treat  the  Instruction  referred  to  on 
account  of  the  condition  of  the  record.  But 
as  this  court  held,  in  effect,  In  State  v.  Pil- 
grim, 42  Pac.  856,  the  rules  and  law  of  prac- 
tice must  be  observed  In  order  to  give  this 
court  Jurisdiction  to  determine  errors  relied 
on.  And.  besides,  we  cannot  express  our 
opinion  as  to  the  correctness  of  the  Instruc- 
tion "without"  as  was  said  In  Savery  v.  Bu- 
sick,  quoted  above,  "going  behind  the  action 
of  the  Jury  In  trampling  upon  the  authority 
of  the  court  and  thereby  giving  some  counte- 
nance to  their  assumption.  This  we  are  un- 
willing to  do  even  by  the  slightest  Implica- 
tion.**  TtM  Inatruction  was  given  upon  vital 


Issues  of  fact  in  the  case.  It  was  the  law 
of  the  case  as  far  as  the  Jury  were  concerned. 
They  had  no  right  to  disregard  it  if  erroneoae. 
The  verdict  rendered  In  disregard  thereof 
was  "against  law,"  notwithstanding  It  may 
be  erroneous;  and  the  court  was  justified  la 
setting  It  aside. 

Counsel  for  the  appellant  contend  that  the 
respondent  waived  the  doing  on  the  part  of 
appellant  of  the  things  which  are  referred  to 
in  Instruction  No.  11,  and  that  the  court  In- 
structed the  Jury  that,  If  they  found  that  re- 
spondent had  waived  the  performance  of 
such  things  on  the  part  of  defendant  tbey 
would  And  their  verdict  for  the  appellant. 
The  court  did  Instruct  the  jury  that  If  they 
found  that  there  was  an  agreement  made  by 
the  parties  subsequent  to  the  execution  of 
the  lease,  by  which  payments  of  the  ores 
were  to  be  postponed  ft-om  the  first  of  each 
month  until  appellant  could  realize  therefrom, 
respondent  could  not  claim  a  forfeiture  of  the 
lease  on  account  of  such  postponement. 
There  Is  evidence  of  such  agreemoit  as  to 
the  payments  to  be  made  for  the  ores.  But 
there  are  other  matters  referred  to  In  instruc- 
tion No.  11.  It  Is  alleged  In  the  compbiiiit 
that  appellant  was  bound  to  work  the  mine 
In  a  workmanlike  manner;  that  he  was  to 
work  It  for  the  mutual  benefit  of  both  parties. 
It  Is  charged  that  he  did  not  do  these  thln^ 
It  is  alleged  that  he  so  mixed  the  pay  ores 
with  rock  and  waste  as  to  reduce  the  output 
of  the  mine,  consisting  of  all  the  ore  taken 
therefrom  by  him,  below  the  value  of  fl2; 
In  fact  that  he  thereby  so  reduced  the  ore  aii 
to  render  it  of  little  w  no  value,  to  the  great 
damage  of  the  respondent  So  that  If  it  be 
admitted  that  the  time  of  payment  of  the 
ores  was  changed  or  waived,  still  we  are  no- 
able  to  find  In  the  record  any  evidoice  that 
respondent  waived  the  performance  of  the 
other  things  charged  In  the  complaint  And 
covered  by  the  Instruction.  If  appellant 
failed  to  work  the  mine  In  a  workmanlike 
manner,  or  If  he  so  mixed  the  pay  ores  with 
rock  and  waste  as  to  render  them  of  little  or 
no  value,  as  cliarged  in  the  complaint  and 
submitted  as  Issues  of  fact  under  instruction 
No.  11,  we  are  unable  to  find  any  evidence  of 
It  In  the  record.  By  changing  the  time  of 
payment  of  the  ores,  he  did  not  waive  the 
performance  of  these  other  important  parts 
of  the  contract.  In  fact  It  appears  from  the 
evidence  that  very  soon  after  the  respondent 
became  aware,  as  he  claims,  that  appelant 
was  not  working  the  mine  In  a  workman- 
like manner,  and  was  wrongfully  mixing  the 
ores  with  rock  and  waste,  as  stated  above, 
he  declared  the  lease  forfeited,  and  com- 
menced this  suit  The  appellant  denies  tlie 
doing  of  these  things  In  bis  answ^.  It  seems 
that  It  would  be  inconsistent  now  for  him  to 
say  that  he  did  do  them;  that  the  respondent 
had  knowledge  of  his  having  done  them;  and. 
having  such  knowledge,  that  he  waived  the 
doing  thereof,  as  well  as  the  nonperformance 
of  other  matters  charged  in  the  complaint 
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a.Dd  mbmltted  u  lasnes  of  fact  In  Instrno- 
tioD  11.  To  eoDsUtute  a  waiver  on  the 
pai't  of  respondent  of  the  performance  of  the 
contract  on  the  part  of  appellant,  it  must  be 
siiovn  fliat  respondoit  had  knowledge  ot 
vb-iiat  appellant  had  dons  contmi?  to  the 
rerms  of  the  contract,  and  what  part  thereof 
be  had  failed  to  perform.  A  waiver  Is  the 
relinquishment  of  a  known  right  Fence  t. 
I^ngdon,  99  U.  S.  581;  Benuecke  t.  Insmv 
aace  Go..  106  U.  S.  355;  Bish.  Gont  H  tloS, 
<M3S>;  Hamilton  t.  Woodwortti  (Mont)  42  Pac. 

This  Is  not  Bhown,  nor  Is  there  any  In- 
strucUon  in  the  case  based  upon  the  assump- 
tion that  it  was  shown,  or  attempted  to  be 
mUowu.  by  the  evidence.  We  think  the  con* 
teatlon  on  the  part  of  counsd  for  the  appet 
lant  that  respondent  waived  th^  performance 
of  tbe  contract  on  the  part  of  the  appeUa.it, 
or  any  act  alleged  to  have  been  done  by  ap- 
Iiellant  In  violation  tbweo^  or  that  tbe  Jury, 
t>y  following  tlie  instructlffli  of  the  court  as 
to  such  waiver,  did  not  disregard  tostructiCHi 
No.  U,  cannot  be  supported  by  the  record. 

A  careful  consideration  of  the  record  fails 
to  discdose  any  abuse  of  a  sound  Judicial  dis- 
cretion on  tbe  part  ct  the  lower  court  In 
granting  the  motion  for  a  new  trial  The  or- 
der appealed  from  is  therefore  afilrmed. 

I>H  WITT  and  HUNT,  33.,  coaatm. 


RBDFIELD  et  sL  v.  OAKLAND  GONSOL. 

8T.  RY.  CO.  (No.  15,»42.) 
ISnpreme  Court  of  CalUomia.  Jan.  4,  1896.) 
Dbatb  bt  Wrosgfcl  Act— Damages. 
In  an  action  for  the  death  of  a  wife  and 
mother  it  is  proper  to  refuse  to  instract  the 
Jury  to  Bwara  such  a  som  as  damageB  as  in- 
vested in  an  annuity  would  be  a  fair  equiva- 
lent  to  the  husband  and  children  of  the  mone- 
tary value  of  the  life  of  the  dead  wife  and 
mother,  where  the  iastructioa  fails  to  set  forth 
the  life  expectancy  of  either  the  husband  or 
children,  aa  to  the  latter  of  which  there  is  no 
evidence. 

In  bank.  Appeal  from  superior  court,  Ala- 
meda county;  F.  W.  Hensbaw,  Judge. 

Action  by  Horace  A.  Redfleld,  pereonally 
and  as  guardian,  against  the  Oakland  Con- 
solidated Street-Bailway  Company,  for  the 
death  of  his  wife.  From  a  judgment  for 
plaintiffs,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  From  a  commls- 
Blonos'  dedsion  {42  822)  sfflrmlng  tbe 
judgment,  defendant  again  appeals.  Affirm- 
ed. 

Cbickering,  "nionias  &  Gregory,  R  M.  Flta- 
gerald,  and  Cart  H.  Abbott,  for  svptflant. 
Hall  &  Earl,  for  respondoits. 

PER  CURIAM.  The  opinion  heretofore 
filed  in  the  above-oititled  cause  Is  modified 
by  striking  thoreftom  all  of  subdivision  2, 
and  substituting  therefor  the  following: 

2.  The  refusal  to  give  defendant's  propos- 
ed inatmctton  abova  quoted  was  not  srror. 


Tlie  contention  of  ^ppdlant  as  to  tlie  mea»- 
^rs^SBd-anib'unt  of  damsge  is  tbat  the  Jury 
should  have  awarded  such  a  sum  as.  In- 
vested in  an  annuity,  would  have  yielded  to 
the  husband  and  to  the  children  an  income 
which  would  be  the  Cair  equivalent  to  them 
of  the  mtmetary  value  of  the  life  of  the  dead  - 
wife  and  mother.  Conceding,  for  tbe  pur- 
poses of  this  discussion  only,  and  not  decid- 
ing, ttat  this  Is  a  cnrect  rule.  It  Is  at  once 
apparent  tbat  tbe  elements  of  which  such  a 
measure  would  be  composed  are  the  expect- 
ancies of  life— First,,  of  the  wife;  second, 
of  tbe  husband;  ~^and|  third,'  of  each  chC  the 
cEHdren.  In  ottux  words,  the  annuity  in  no 
event  should  continue  longer  than  the  life 
«iq;>ectancy  at  the  wife  If  the  husband's 
expectancy  was  less  than  tier's,  then,  as  to 
him,  it  should  continue  only  during  that 
emtectant^;  and  so  as  to  the  annuity  of  the 
children.  In  addition,  the  value  of  the  moth- 
tt's  life  to  the  children  becomes  less  In  law 
upon  their  obtaining  majority.  Each  <tf 
these  considerations,  therefore,  becomes  es- 
sential to  a  propv  determination  under  ajf- 
pellaut's  rule.  Yet  a  reading  of  the  Instruc- 
tion discloses  that  it  tells  to  set  them  forth. 
Th»  escpectancy  of  life  of  the^busband  and 
childroi  is  not  brought  into  the  calculation, 
nor  the  time  when  the  mlnori^  of  the  chil- 
dren would  cease.  Moreovw,  tJOw  record  dls- 
cU»es  no  evidenoe  given  of  the  lite  expect- 
ancy of  the  minora.  The  proposed  Instruc- 
tion, therefore,  was  radically  defective,  even 
under  appellant's  theory,  and  was  therefore 
pri^rly  refused. 

Let  the  opinion  heretofore  rendered  stand 
as  ^ns  amended,  and  the  petiUon  tm  hear- 
ing In  bank  denied. 


8CHLI0KER  v.  HEMENWAT  et  aL  (No. 
1S.819.) 

{Supreme  Court  of  California.  Dee.  28,  188S.} 
EzBOUTOR's  Salb— Ikditidcal  Liabilitt  or  Ez- 

BOUTOB— LlABIUTT  Ot  TUB  ESTATI. 

1.  A  complaint,  against  one  Individually 

and  as  executor,  to  recover  bock  money  paid 
on  the  purchase  price  of  land  of  the  estate, 
at  a  sale  which  was  afterwards  vacated,  is  bad 
for  misjoinder  of  parties  defendant,  misjran- 
der  of  causes,  and  ambiffui^,  it  not  appear- 
ing whether  it  was  sought  to  charge  the  de- 
fendant personally  or  in  liis  representatiye  ca- 
pacity, 

2.  A  complaint  to  recover  back  money  paid 
at  a  private  sale  of  land  of  an  estate,  uu  the 
ground  that  the  executor  was  directed  to  make 
public  sale  thereof,  does  not  state  a  cause  of 
action  against  the  executor  IndiTidually. 

3.  Where  an  executor  sold  land  privately, 
though  he  was  directed  to  make  sale  at  public 
auction,  he  is  not  liable  in  his  representatiTe 
capacity  in  an  action  by  the  purchaser  to  re- 
cover back  mon^  paid  on  the  purchase  pric^ 
it  not  appearing  that  said  money  was  made  a 
part  of  the  assets  of  the  estate. 

Department  2.  Appeal  tmm  superlw  oonrt, 
Sonoma  county;  B.  F.  Oiawford,  Judge. 

Action  by  Frederick  Schllcker  against  D. 
D.  Henwnwvy*  Individually,  and  as  execo- 
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tor  of  tlie  estate  of  Greenbnry  Hlnkston, 
to  recoTor  back  money  paid  on  tbe  purcbase 
price  of  land.  From  a  Judgment  for  plaintiff, 
defendants  appeaL  Reversed. 

J.  P.  Rodson,  tor  aiv^lants.  HaakeU  & 
Meyer  and  Uppltt  4e  LippUt,  tor  reapond- 
ent. 

TBMPZ«B,  I.  nds  la  ftn  appeal  taken  from 
a  Judgment  rendered  because  defendants  de- 
clined to  answer  after  tb^  demurrer  was 
overruled.  Tbs  action.  Is  brought  against  de-, 
fendant,  Individually,  and  as  executor  of  the 
estate  of  Oreenbury  Hlnkston,  deceased,  to 
recover  $750.  received  by  Hemenway  under 
the  following  drcumatances,  as  set  out  In 
the  complaint:  An  order  of  sale  was  made 
lu  the  estate,  authorizing  and  directing  the 
executor  to  sell  certain  real  estate  at  public 
auction.  The  executor  negotiated  a  private 
sale  to  plaintiff,  and  reported  it  to  the  court 
as  a  private  sale.  In  the  probate  court,  when 
the  mattet  of  the  conflmmtlon  came  up,  plain- 
tiff Increased  his  bid  from  96,000  to  $6,800. 
The  sale  was  then  confirmed  to  him.  At  the 
time  of  making  his  bid  he  put  up,  as  required, 
$TSa  Plaintiff  refused  to  complete  his  pur- 
chase, and  therefore  the  order  of  conflrmatlon 
was  vacated,  and  the  property  resold.  The 
complaint  does  not  show  whether  It  brought 
more  or  less  than  the  <^er  of  plaintiff.  Plain- 
tiff demanded  the  return  to  him  of  the  (750, 
and,  as  the  defendant  declined,  he  brought 
this  action. 

The  complaint  was  demurred  to  on  various 
grounds,  and,  among  others,  on  the  ground 
that  there  is  a  misjoinder  of  parties  defend- 
ant in  that  Hemenway,  as  an  individual,  is 
Joined  with  the  representative  of  the  estate 
of  Hlnkston,  when  the  complaint  not  only 
fails  to  show  a  joint  or  Joint  and  several  lla^ 
billty,  but  shows  that  both  cannot  be  liable. 
Also,  that  there  Is  a  misjoinder  of  causes  of 
action,  with  specifications  very  nearly  as 
above.  Also,  that  the  complaint  is  ambigu- 
ous, because  It  cannot  be  ascertained  there- 
from whether  It  Is  sought  to  charge  Hemen- 
way or  the  estate.  Also,  uncertain  for  the 
same  reason.  The  demurrer  should  have 
been  sustained  on  all  these  grounds. 

The  complaint  is  also  specially  demurred  to 
on  the  ground  that  It  does  not  state  a  cause 
of  action  against  Hemenway,  and,  separate- 
ly, that  it  does  not  state  a  cause  of  action 
against  the  representative  of  the  estate.  The 
cause  of  action  is  based,  generally,  upon  the 
proposition  that,  because  the  return  of  the 
sale  made  by  the  executor  shows  that  the 
land  was  sold  at  private  sale,  and  not  at  pub- 
lic sale  as  directed  In  the  order  of  sale,  the 
court  had  no  Jurisdiction  to  confirm  it,  or,  at 
least,  that  the  sale  was  void  on  the  face  of 
the  record.    I  think  this  must  be  conceded. 

Then,  did  the  executor  receive  the  money 
In  his  represeutatlve  capacity?  If  he  had 
taken  the  money  to  make  good  a  bid  which 
he  had  a  right  to  receive^  it  might  have  been 


contended  wlOi  some  plaiulbiUty  that  he  re- 
celved  it  In  his  representative  capaei^^.  But, 
inasmuch  as  he  had  no  right  to  demand  or 
to  receive  the  money,  because  the  sale  in  that 
mods  was  void,  I  think  the  estate  Is  not  lia- 
unless  It  he  further  shown  that  It  has 
beea  actually  made  a  part  (ff  the  assets  of  the 
estate,  through  being  acconnted  for  to  the  es- 
tate, or  actually  used  for  Ite  bencAt.  Sup- 
pose, for  instance,  the  executor  had  beoi  re- 
quired to  give  no  bonds,  and  was  Irrespon- 
sible, and  bad  embezzled  the  m<mey,  could 
the  plaintiff  have  sued  his  successor  in  office, 
and  compelled  the  estate  to  pay  it?  It  so. 
wV?  The  bid  wu  not  authorized  by  the 
mAet  of  sale.  As  executor  he  had  no  rl^t 
to  rec^ve  the  money,  and  It  wan  not  re- 
ceived In  the  discharge  of  any  offl<Hal  duty. 
I  do  not  concede  that,  even  had  the  executor 
received  the  money  In  his  official  cbaractor, 
the  estate  would  be  liable  fbr  it;  bat,  widv- 
Ing  that  question,  I  think  it  evident  that  here 
the  estate  cannot  be  held. 

Judgment  reversed,  and  cause  remanded, 
with  direction  to  sustain  the  demurrer. 

We  coucun  McFABLA^,  J.;  HEN- 
SHAW,  J. 


KIRSCHNER  v.  DIETRICH.  (No.  15,9i5.> 
(Sapreme  Gonrt  of  Oallforala.  Dec  18.  1S95.) 
DivoBOB— DiATH  ov  Pabtt— Rights  ow  Subvitor 

1.  As  an  action  for  divorce  does  not  survive 
upon  the  death  of  either  party,  Oode  Glv.  Proc. 
i  473.  providing  that,  in  case  of  service  of  sum- 
moDB  by  publicatioD,  defendant  mar.  by  leave 
of  court,  answer  to  the  merits  of  the  ori^rinal 
action  within  a  year  after  the  renditioa  of  a 
jad£:ment  therein,  cannot  be  Invoked  on  the 
death  of  plaintiff  after  the  entry  of  a  Judgment 
of  divorce  having  no  reference  to  the  subject 
of  property. 

2.  In  the  absence  of  any  reference  to  the 
subject  of  property  in  the  Judgment  for  <U- 
vorce,  the  parties  become  tenants  in  common  of 
the  community  property;  and,  opon  the  death 
of  plaintiff  after  the  entry  of  Judgment,  the 
rights  of  defendant  therein  axe  not  Impaired. 

D^artment  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  J.  Sea- 
well,  Judge. 

Action  for  divorce  1^  FUomen  Dietrich 
against  Joseph  F.  Dietrich.  After  the  Jnd)c- 
ment  was  rendered  the  plaintiff  in  the  actloo 
died,  and  Conrad  Klrschnor,  admlnlBtratw  of 
deceased,  was  substituted  as  plaintiff  in  the 
action.  From  an  order  denying  a  motion  to 
vacate  the  Judgmoit,  defendant  appeals. 
Affirmed. 

T.  Z.  Blakeman  and  BenJ.  Healey,  for  ap- 
pellant  Otto  Tom  Snden.  for  respondent 

HARRISON,  J.  In  an  action  ftw  divorce 
against  the  appellant,  brought  by  bis  wife. 
Fllomeu  Dietrich,  service  of  the  summons 
was  made  by  publication,  and  judgment  of 
divorce  was  entered  July  13, 18^  The  plain- 
tiff in  the  action  died  Febmary  22,  18M,  and 
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on  Jnne  8.  1894,  npon  an  ex  parte  motion  In 
behalf  of  the  defendant  the  court  ordered 
that  the  administrator  of  the  plaintiff  be 
snbstltuted  as  plaintiff  In  place  of  the  de- 
ceased, and  directed  that  the  action  t>e  con- 
tinned  In  hla  name.  Thereafter  the  defend- 
ant, upon  notice  to  the  administrator,  mored 
the  court  to  vacate  the  judgment,  and  that 
he  be  allowed  to  answer  the  complaint,  up-' 
on  the  grounds  that  the  summons  had  not 
been  personallj  served  npon  him,  that  the 
judgment  was  void,  and  that  It  had  been  pro- 
cured by  false  testimony.  The  court  de- 
nied his  motion,  and  the  present  appeal  Is 
from  that  order. 

It  Is  difficult  to  understand  upon  what 
principle  the  court  made  the  order  substitut- 
ing the  administrator  of  the  plaintiff  in  the 
place  of  his  Intestate,  or  directed  a  continu- 
ance of  the  action  in  his  name  after  the 
death  of  the  original  plaintiff.  But,  as  the 
respondoit  does  not  appear  to  have  objected 
thereto,  we  are  not  required  to  determine  the 
correctness  of  the  order.  The  court,  how- 
erer,  property  denied  the  defendant's  motion 
to  vacate  the  Judgment  and  allow  blm  to 
answOT  the  complaint  The  action  was  sole- 
ly fbr  the  purpose  of  procuring  a  judgment 
of  divorce  between  the  parties,— a  purely 
personal  action,  which  would  not  surrive 
the  death  of  either  party,  and  which,  upon 
the  death  of  the  plaintiff,  could  not  be  for^ 
ther  prosecuted  or  defended,  whether  h^ 
cleath  was  before  or  after  judgment  If  she 
had  died  prior  to  the  entry  of  judgment 
there  conid  have  been  no  Judgment  tn  the 
case,  and  ha>  death  subsequent  to  the  entry 
of  Judgment  deprived  the  court  of  all  power 
to  review  Its  action  and  determine  her  right 
to  a  divorce.  The  action  having  been  brought 
to  change  the  personal  status  of  the  plaintiff 
In  her  relatU«is  towards  the  defendant  It 
Is  evident  that  n^oa  the  termination  of  her 
life  there  was  no  personal  status  which  a 
Judgment  conId  change. 

The  provision  of  section  473,  Code  Civ. 
Proc,  vaCi&  which  the  appellant  made  the 
present  motion,  authorizing  the  court  to  al- 
low a  defendant  In  case  he  has  not  been 
personally  served  with  the  summons,  to  an- 
swer to  the  merits  of  the  original  action 
within  a  year  after  the  rendition  of  Judg- 
ment therein,  implies  that  at  the  time  of  his 
application  there  shall  be  an  action  still 
pending  (Code  Civ.  Proc.  S  104^,  to  the 
merits  of  which  there  can  be  an  answer. 
The  section  has  no  application  to  a  case  In 
which,  by  the  death  of  the  plaintiff,  the  ac- 
tion has  abated,  and  all  opportunity  of  coa- 
troverting  Its  merits  has  been  removed. 

The  effect  of  the  plaintiff's  death  upon  the 
action  Is  not  changed  by  reason  of  the  ques- 
tion of  property  which  Is  suggested  by  the 
appellant.  The  complaint,  as  well  as  the 
Judgment  Is  silent  upon  the  subject  of  prop- 
arty;  and,  although  there  Is  an  allegati<»k  In 
reference  thereto  In  the  answer  which  the 
appeUant  pn^^osed  to  fll^  this  did  not  pre- 


vent the  abatemoit  of  the  action,  nor  la  It 
stated  In  his  notice  of  motion  as  one  of  the 
grounds  upon  which  he  would  make  It  The 
primary  and  suhetautive  subject  of  litiga- 
tion In  a  suit  for  divorce  Is  the  personal  re- 
lation of  the  parties,  and  their  right  to  the 
communis  property  is  but  Incidental  there- 
to. If,  before  a  decision  upon  that  question 
la  made,  one  of  the  parties  dies,  the  action 
cannot  be  continued  for  the  purpose  of  de- 
ta*mlnlng  the  rights  of  proper^;  and.  If 
there  was  originally  no  Issue  upon  this  sub- 
ject, it  cannot  be  revived,  fai  case  of  death 
after  Judgment  for  the  purpose  of  bavlog 
this  question  adjudicated.  In  the  absence 
of  any  reference  thereto  In  the  decree,  the 
parties  to  the  suit  became  tenants  tn  oommmi 
of  the  community  property,  and  the  d«ith  tt 
the  plaintiff  after  the  entry  of  Judgment  did 
not  impair  the  app^lanfs  right  tiia>eto; 
but  this  right  must  be  enforced  In  an  Inde- 
pendent action  (Ctodey  v.  Gk>dey,  89  Cal.  157), 
in  which  all  who  may  have  any  Intwest 
therein  should  be  made  parties.  The  order 
Is  afBnued. 

Weconcnr:  OAROCTFB,  J.;  TAN  TLBBT, 
J. 


SOHWIESAD  T.  MAHON  at  aL  (No. 
10024.) 

(Supreme  Court  of  California.    Dec.  20,  1895.) 

AasBasMssT  Libk — Cohplukcs  with  Statutb. 

A  contract  recitiog  that  plaintiff  would 
construct  cnrbing  and  guttn  ways  in  accord- 
ance with  the  ipecificati<HiB  thereto  annexed, 
bnt  to  which  no  snch  apeciScations  were  an- 
nexed, is  not  a  sofficient  compliance  with  the 
statute  requiring  all  contracts  to  be  in  writing 
and  signed  by  the  contractor;  and  nnder  it  no 
lien  can  be  fixed,  hi  Invltani,  against  abntting 
prcvwty. 

D^rtment  2.  Appeal  from  superior  court, 
Marin  counQ^;  J.  M.  Seawell,  Judge. 

Action  by  B.  Schwlesau  against  T.  3.  Ma- 
hon  and  others  to  fweclose  the  lien  ot  a  street 
assessment  There  was  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

D.  H.  Whlttnnore,  for  appelant   B.  B. 
Mahon,  for  respondents. 

TElMPIiD,  J.  By  this  action  It  was  sought 
to  foreclose  the  lien  of  m  street  assessment. 
The  court  held  that  there  was  no  valid  con- 
tract for  the  work,  and  therefore  no  Uen. 
Defendant  put  in  evidence,  at  the  trial,  the 
contract  entered  into  by  the  plaintiff.  By  It 
plaintiff  agreed  to  do  all  the  work  necessary 
to  be  done  to  grade  Eifth  street  In  the  town 
of  San  Kafael,  and  to  constmct  curbing  and 
rock  gutter  ways  along  both  rides  of  said 
Fifth  street  between  certain  points  named, 
"all  in  strict  accordance  with  the  spedflca-  * 
tlons  hereto  annexed  and  made  a  part  of  this 
contract  and  also  tliat  he  will  furnish,  at 
his  own  cost  and  ezpoise.  all  neceasaiy  mate- 
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rial  reqnlred  for  the  execatlon  and  comple- 
tion of  said  work,  and  In  fvll  accordance 
with  aald  specifications,  and  to  the  satisfac- 
tion of  the  said  superlnt^ent  of  streets." 
No  spedflcatlons  were  attached  to  the  con- 
tract, and  It  was  shown  b7  the  evidence  of 
the  street  snperintendfflit  that  mme  had  ever 
be«i  attached  theretOL  Plaintiff  contends 
that  tnasmuch  as  bids  w«e  received  to  do  the 
work  In  accordance  with  the  specifications, 
which.  In  the  advertisement  for  bids,  was 
specifically  referred  to,  and  as  the  snperin- 
tendent  ot  streets  was  not  authorized  to  r»> 
dnce  to  writing  any  other  contract  than  that 
made  by  the  board,  there  conid  be  no  mistake 
as  to  the  spedflcatlons,  and,  as  the  work  has 
been  done  strictly  In  accordance  with  them,  the 
objection  cannot  now  be  made.  If  the  con- 
tract were  one  entered  Into  by  the  taxpayer 
Individually,  there  wonid  be  no  answer  to 
this  position.  But  this  la  a  proceeding  to  fix 
upon  property  a  lien  in  Invltnm,  and  it  has 
been  held  that  In  such  case  every  require- 
ment that  could  be  of  benefit  to  the  person  to 
be  charged  must  be  complied  with.  It  can- 
not be  Bald  that  there  is  no  poBslble  benefit  to 
the  owner  in  having  a  written  contract  sign- 
ed by  the  contractor.  In  this  case  the  con- 
tractor was  required  to  give  a  bcnid  with 
sureties  for  the  faithful  performance  of  the 
contract.  This  bond,  to  be  ndld,  must  be 
conditioned  that  the  contractor  will  perform 
the  contract  entered  Into  by  him.  Sureties 
are  bound  only  by,  and  may  Insist  upcm,  the 
very  letter  of  tbelr  contract  In  this  case, 
would  there  be  any  contract  by  which  tbey 
would  be  bound?  The  statute  requires  the 
contract  to  be  in  writing  and  signed  by  the 
contractor.  The  contract  signed  does  not 
define  the  work  to  be  done,  nor  does  It  refer 
to  any  specifications  in  which  It  Is  described. 
It  not  only  does  not  refer  to  speclflcatlcms 
filed,  but  negatives  such  reference  by  express 
reference  to  those  attached.  It  Is  said  that 
the  owner  might  have  had  this  corrected  by 
appeal  to  the  board.  But  an  appeal  to  the 
board  could  not  have  provided  the  security 
by  a  written  contract,  and  sureties  for  Ito 
performance,  without  which  there  was  no 
binding  contract  If  the  assessment  had  been 
vacated  and  the  work  rejected,  it  would  not 
then  have  been  In  the  power  of  the  board  to 
supply  this  defect  Manning  v.  Den,  90  Cal. 
614,  27  Pac.  435.  In  that  case  Dougherty  v. 
Hitchcock,  35  Cal.  621,  was  expressly  affirm- 
ed; and  If  Ghamt>ers  v.  Satteriee,  40  Cat.  497, 
contains  anything  contrary  to  this  doctrine, 
It  was,  so  far,  overruled  In  Manning  v.  Den. 
The  case  seems  a  hardship,  but  It  must  be 
remembered  that  It  is  a  proceeding  to  charge 
one  with  the  cost  of  improvements  for  which 
he  has  not  contracted.  The  liability  depends 
upon  a  strict  compliance  with  the  law,  and 
not  upon  the  equities  of  the  claimant  The 
Judgment  and  order  are  afiirmed. 

We  concur:  McFARLAlJD,  J.;  HBN- 
SIIAW.  J. 


DIOGINS  V.  MAHON  et  aL  (No.  16j029.> 
(Snpr«m«  Conrt  of  Gallfomla.    Dec.  20,  iS&S.} 

Department  2.  Appeal  from  saperiw  omntr 
Maria  county;  J.  M.  Seawelt,  Jncue. 

Action  by  A.  C.  Di^ins  against  T.  J.  Mahoa 
and  others.  There  was  a  jadgment  for  defcDd^ 
ants  and  plaintiff  appeala.  Affirmed. 

.  D.  H.  Whlttemore,  for  gallant  BL  B.  Ma< 
hon,  for  respondents. 

PER  CURIAM.    Upon  the  anthortty  of 

Schn-iesaa  v.  Mabon  (No.  16.0:i4,  this  day  de- 
cided) 42  Fac.  1065.  the  judgmait  and  ordw 
pealed  from  are  affirtaed. 


OALIFOBNIA  STATB  BANK  T.  WBBBBR. 
(No.  15,812.) 

(Sopreme  Court  of  California.    Dec  20,  1895.) 

RaaawAi.  or  Note  — Agbbbmbxt  to  Pat  Taxks 

ox  MottTOAOE, 

1.  Where  a  note,  appearing  on  Its  face  to 
be  overdue,  recited  that,  if  it  was  not  paid  at 
maturity,  it  was  thereby  renewed  from  year  to 
year,  at  the  option  of  the  holde^  to  maiataia 
the  defease  that  the  note  was  not  due,  defend- 
ant muRt  affirmatively  show  that  the  holder  had 
renewed  the  note. 

2.  An  agreement  that.  If  the  mortgagor 
shoald  pay  the  taxes  assessed  against  the 
mortgage,  then  he  would  be  credited  with  a  cer- 
tain per  cent  of  the  interest  due  upon  the 
mortgage  note,  is  not  within  Oonst  art.  13,  I 
B,  providing  tbmt  eT«T  contract  by  which  a 
debtor  Is  obligated  to  pay  any  tax  on  any  mort- 
gage atiall,  as  to  any  interest  specified  therein, 
and  as  to  snch  tax,  be  void. 

8.  Where  the  mortgagor  testified  to  mn  <nal 
agreement  whereby  he  was  to  pw  the  taxes 
npon  the  mortgage,  and  be  credited  with  a  cer- 
tain per  cent,  of  the  Interest  due  upon  the 
note,  and  there  was  evidence  that  the  mortjra- 
gee  wrote  with  a  pencil,  on  the  margin  of  the 
note,  a  less  rato  of  interest  than  that  fixed  by 
the  note,  there  was  no  sufficient  proof  that  snch 
agreement  was  in  writing,  and  in  violatton  of 
Const,  art  18,  |  6. 

Commissioners'  decUdon.  D^kartmoit  2: 
Appeal  from  superior  court;  Santa  Clara 
county;  John  Reynolda,  Jndff& 

Action  to  fbreclose  a  mortgage  1^  Gall- 
fomla Stato  Bank,  a  corporation,  against 
(Jharles  F.  Webber.  There  was  a  iudgm^t 
of  foreclosure^  and  defendant  appeals.  Af- 
firmed. 

A.  B.  Hotchklss,  for  appellant  Jotanstn 

A  Johnson,  for  rospondent 

VAKCLIEF,  0.  Action  to  foredoee  a 
mortgage  to  eecoro  payment  of  a  promissory 
note  of  which  the  following  is  a  copy:  "$2.- 
S00.00.  Sacramento,  CaL,  May  27,  tSS&. 
Two  years  after  date,  for  value  received.  I 
promise  to  pay  to  the  California  State  Bank, 
a  corporation,  or  order,  the  sum  of  twenty- 
flve  himdred  dcdlars  in  gold  coin  of  the  pres- 
ent stondard  of  value,  with  interest  thereon 
from  date  until  paid  at  the  rate  of  eight  and 
one-half  per  cent  per  annum,  in  like  coin, 
payable  annually,  and,  if  not  so  paid,  the 
Interest  may  be  added  to  the  principal*  and 
bear  Uke  interest,  or  the  wbale  may.  at  the 
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<^tion  of  tlw  hold«r,  withont  notice  to  the 
makCT  thereof,  be  treated  'as  due  and  col- 
lectible. If  this  note  Is  not  paid  at  maturi- 
ty, it  la  hereby  renewed  from  year  to  year, 
at  the  opti<ni  of  the  holder,  nntU  paid;  uid 
during  ancb  year  the  maker  ahall  not  have 
the  right  to  pay  the  same.  Both  principal 
and  Interest  to  be  at  the  California 
State  Bank  In  Sacramento,  California.  Ghas. 
F.  Webber."  The  mortgage,  bearing  the 
sams  date  as  the  note,  contained  the  ^dlow- 
Ing  proriaion:  "And  In  case  default  be  made 
In  the  payment  of  said  note,  or  any  install- 
ment thereof,  or  ot  any  Interest  thereon, 
then  Uie  mortgagee  may,  at  their  option, 
and  without  notice  to  the  mortgagor,  at  once 
proceed  to  foreclose  this  mortgage."  This 
action  was  commenced  Angnst  26,  1893, 
withont  prerloos  notice  to  defendant  <^  any 
exercise  of  plaintUTs  option  menti<med  in 
the  note  or  In  the  motgage.  It  was  al- 
Icf^  in  the  complaint,  among  other  tilings, 
that  no  part  of  said  note  has  been  paid,  ei- 
ther principal  or  Interest,  and  the  yrbolB 
thereof,  amounting  to  911,6ia44,  Is  due^  ow- 
ing, and  unpaid.  The  defendant's  demurrer 
to  the  complaint  on  the  ground  tiiat  it  does 
not  state  a  cause  of  action  was  oTerruled. 
Thereupon  tbo  defendant  answered,  deny- 
ing that  the  debt  evidraiced  by  tiie  note  was 
due  at  the  tbne  of  the  commencement  of  the 
action,  and  draiylng  that  no  part  thereto 
bad  been  paid,  and  alle^ng  certahi  pay- 
ments  of  Interrat  and  of  tasEes  on  the  mort- 
gage; and,  as  a  separate  defense  to  the 
demand  for  any  Interest  whatever,  alleged 
as  follows:  "That  at  the  time  and  place  the 
said  note  and  mortgage  were  made,  execut- 
ed, and  delivered,  as  allseed  in  the  c<nu- 
plalnt,  it  was  then  and  there  agreed  by  and 
between  plaintUt  and  defendant.  C.  F.  Web- 
ber, and  as  a  part  <rf  the  same  contract  and 
of  the  same  transaction  with  the  making  of 
the  said  note  and  mwtgag^  that  the  said 
Webber,  defendant  herein,  should  and  would 
pay  and  discharge  all  taxes  and  assess* 
ments  which  might  be  assessed  or  levied  up- 
on said  money  so  loaned  by  plaintiff  to  said 
defendant,  and  m  the  ssid  mortgage,  or  on 
^ther  the  said  money  <a  mortgage,  any- 
thing in  the  said  promissory  note 'or  mwt- 
gage  or  either  to  the  contrary  notwith- 
standing. It  was  also  agreed  that  the  real 
rate  of  Interert  to  be  paid  by  defendant 
for  the  use  of  said  money  was  to  be  seven 
per  e&xt  pw  annum;  but,  for  ttie  purpose 
of  covering  said  taxes  and  aasessments  on 
said  money  and  mortgage,  tbe  rate  of  inters 
est  was  inserted  in  said  note  as  eight  and  one- 
half  per  oMit;  and  it  was  agreed  between 
the  ssld  parties  tiiat  If  this  defendsnt  should 
pay  said  taxes  and  assessments  tm  said 
money  or  mortgage,  and  the  interest  on 
said  note  annually,  at  seven  per  cent,  per 
year,  together  with  the  principal  sum,  the 
same  should  be  In  full  payment  of  said  > 
note  and  interest,  notwithstanding  the  rate 
in  said  note  was  nominally  eight  and  one- 


half  p»  cent  That  said  agreement  and  ais 
rang«nent  was  knowingly  made  and  omit- 
ted from  the  terms  of  said  note  and  mort- 
gage, with  the  intent  to  evade  the  provisions 
ot  section  B  <^  article  IS  of  the  constitntion 
of  this  state;  and  on  that  gnHmd  defendant 
draites  that  any  interest  is  due  or  owing  or 
unpaid  from  defendant  to  plaintiff."  The 
court  found  that  the  defendant  had  paid 
the  Interest  according  to  the  terms  of  the 
note  for  the  first  three  years,— that  ii^  untli 
Hay  27,  1892,— and  had  also  paid  the  taxes 
on  the  mortgage  for  the  same  period, 
amounting  to  $30.11,  but  had  failed  to  pay 
the  interest  for  the  fourth  year,  ending 
May  27,  1893,  or  any  part  of  tbe  principal; 
and  further  found  that  the  iwindpal  and  In- 
terest, minus  said  payments,  was  overdue 
at  tbe  time  the  actitm  was  commenced.  As 
to  the  alleged  agreement  tiiat  the  mortgagor 
should  pay  the  taxes  on  the  mortgage,  the 
court  found  as  follows:  *rrhat  prior  to  the 
execution  of  the  said  note  and  mortgage  it 
was  verbally  agreed  between  tbe  defendant, 
Webber,  and  A  Abbott,  who  then  was  the 
cashier  of  the  plalntUf.  that  if  the  defend- 
ant, WeVbex,  should  pay  the  state  and  coun- 
ty taxes  each  year  assessed  agahist  the 
mortgage  of  the  plaintifl,  then  said  defend- 
ant would  be  credited  upon  the  interest  due 
upon  said  promissory  note  with  <me  and  a 
half  per  ceaA.  thereof,  and  the  amount  of  In- 
terest that  said  defendant  should  pay  to 
plalntifl  in  case  be  paid  such  taxes  should 
be  seven  per  crat  per  annum;  that  said 
defendant  did  pay  said  tues  for  the  year 
1890,  1891,  and  1882,  and  paid  interest  on 
said  note  as  aforesaid  found  at  the  rate  ot 
f  175  per  year,  being  seven  per  cent  per  an- 
num, up  to  May  27.  1892,  and  such  pay- 
ments of  interest  were  accepted  1^  plain- 
tiff in  full  payment  of  tbe  intwest  due  for 
said  period;  that  since  Uay  27.  18»2,  the  de- 
fendant has  p^  no  interest  whatsoever, 
and  has  paid  no  taxes  assessed  upon  said 
mortgage  fUr  any  other  year  than  said  18D0, 
1881,  and  1882."  As  matter  of  law  tbe  court 
found  that  plaintiff  was  entitled  to  a  de- 
cree of  foreclosure  for  the  full  amount  of 
princ4?ai  and  interest,  according  to  the  terms 
of  the  note,  less  the  amount  of  said  pay- 
ments of  interest  vxd  taxes,  and  so  decreed. 

1.  It  is  contmded  by  ai^llant  that,  ac- 
cording to  the  terms  of  the  note  and  mort- 
gage, the  defendant  was  not  in  defknlt,  nor 
the  note  due,  at  the  time  the  action  was  com- 
menced; but  to  maintain  this  point  it  de- 
volved npMi  the  defendant  to  show  affirm- 
atively that  the  plaintiff,  in  the  exercise  of 
the  option  given  him,  renewed  the  note,  and 
thereby  extended  the  time  of  payment  to  a 
day  later  than  that  on  which  the  action  was 
commenced;  yet  he  neither  alleged  nor  at- 
tempted to  prove  such  renewal  of  the  note. 
In  the  absence  of  evidence  tending  to  prove 
it,  sQch  renewal  of  the  note  cannot  be  pre- 
sumed. If  there  was  no  renewal  of  the 
note,  nfHT  extension  of  the  time  of  payment* 


Digitized  by  Google 


1068 


pachfio  bsiportxb,  toL  a. 


both  prtndpal  and  Interert  became  dne  on 
May  27,  18»1.  If  there  bad  been  a  renewal 
of  the  note  whereby  the  time  of  payment 
was  extended  to  a  later  day  than  that  aa 
which  the  action  was  commenced,  snch  re- 
newal would  hare  been  relevant  only  as  an 
affirmative  defense,  which  must  have  been 
pleaded  and  proved  by  the  defendant 

2.  The  alleged  agreement  that  the  mort- 
gagor Bhonld  pay  the  taxes  on  the  mor^^ 
as  found  1^  the  court,  Is  not  a  violation  of 
the  constitatton  of  the  state,  and  does  not 
release  defendant  from  his  contract  to 
the  conventlonid  Interest  specified  In  the 
note,  even  thoo^  that  agreement  had  been 
found  to  be  In  writing  (Hewitt  v.  Dean,  91 
GaL  10,  27  Pac.  423);  and  the  only  excep- 
tion to  that  finding  Is' that  the  agreement 
was  found  to  have  been  merdy  verbal, 
whereas  the  court  should  have  found  that 
It  was  In  writing.  Neither  Is  the  agreement 
as  pleaded  by  defoidant  any  defuise  to  the 
demand  for  Intereat,  unless  it  was  In  wrlt- 
tng.  Daw  T.  Nlles,  KM  OaL  106,  37  Paa  876; 
Harreteon  v.  Tmnlch,  107  827,  40  Fae. 
1033.  The  only  evidence  that  the  agreement 
was  In  writing  was  the  teatimimy  ta  detend- 
ant  that  plaintiff  wrote  with  a  lead  pandl 
on  the  margin  at  the  note  "seven  per  cent," 
which,  It  Is  claimed,  had  been  erased.  But 
be  further  testified  that  the  agreement  that 
be  should  pay  the  taxes  on  the  mortgage 
was  not  vritten,  for  the  reason  that  the 
officer  of  the  bank  with  whom  he  made  the 
agreement  said  such  an  agreement  would 
not  be  lawful;  and  this  coneqionds  with 
the  averment  In  his  answer  that  the  agree- 
ment "was  (Bnltted  from  the  tarns  said 
note  and  mortgage."  It  fs,  therefore,  dea> 
ly  apparent  tint .  the  finding  that  the  agree- 
ment was  verbal  was  Justified  by  the  evi- 
dence. I  tiiink  the  Jtidgment  and  inder 
should  be  affirmed. 

We  coocor:    SBARLS,  0.;  BELCHBB,  O. 

PBB  OURIAM.  For  the  reasoia  given  Ih 
the  foregoing  ofdnlon,  the  judgment  and  or> 
der  are  afflnned. 


MUTTBE  V.  I.  X.  L.  LIMB  00.  (No. 
1S.891.) 

(Sapreme  Court  of  Oalifomla.  Dec.  20,  1805.) 
BviDBKOE  IN  Rebuttal— DEOLABiTi ON  or  Aoext. 

1.  Where  the  defenee  in  an  action  for  cut- 
ting wood  was  that  plaintiff  agreed  to  pile  it 
for  measurement,  bat  failed  to  do  so,  and  de- 
fendant's foreman  testified  that  the  wood  was 
not  In  condition  to  be  measnred,  tt  was  error 
to  permit  a  witness  called  In  rebuttal  to  testify 
that  he  had  a  conversation  with  said  foreman 
after  the  suit  had  commenced,  and  that  said 
foreman  told  the  witness  that  the  wood  could 
be  easily  measnred,  as,  if  said  testimony  was 
Intended  to  Impeach  said  foreman's  teBtimony. 
it  was  improper,  because  no  foundation  bad 
been  laid. 

2.  If  intended  to  prove  that  the  wood  was 
in  eonditiun  to  be  measured.  It  waa  improper. 


because  the  declaration  of  an  agent  nhder  such 
drcumstances  cannot  bind  his  iwineipal. 

Cwnmlsrioners'  dedidon.  Departmeia  2. 
Appeal  frcon  snperlOT  court,  Santa  Qrux  cow 
ty;  3.  H,  I^ogan,  Judge. 

Acti(Hi  by  Clement  Mutter  against  the  I.  X 
jj.  Lime  Company,  a  cotporatkm,  to  recover 
for  wwk  and  labor  p«tormed.  ^alntlff  had 
Judgmrat,  and  defendant  appeals.  Bevrased. 

Lucas  F.  Smith  and  Ghas.  B.  Tounger,  for 
appellant.   Z.  N.  Goldsl^.  tot  reomndent. 

BBLOHBB,  a  Plaintiff  twoogbt  this  ac- 
tion to  recovOT  from  the  defendant  the  sum  at 
$1,60^  witb  Interest  theremi  frcHn  June  1. 
1802.  The  complaint  contains  three  counts. 
In  the  first  eoont  It  Is  alleged  that  the  defend- 
ant Is  Indebted  to  the  plaintiff  In  ttae  smon  of 
$434  for  cutting,  at  its  spedal  Instance  and  re- 
quest ^  cords  ot  idne  wood  at  fl  per  ooid. 
and  230  cords  of  redwood  at  80  cents  pa  cord. 
In  the  second  connt  It  is  alleged  that  the  de- 
fendant Is  Indebted  to  the  plaintiff  In  the 
■urn  of  91,106,  balance  due  fen-  cDtting  uid 
dellverhig.  at  Its  special  Instance  and  request 
l;2049i  cwds  of  wood  at  $2.1B  per  cord,  and  for 
catting  22^  cords  of  heading  bolts  at  91.10 
per  cord,  and  tint  the  cutting  and  ddivcring  of 
said  wood  and  the  catting  of  said  bolts  were 
reas(HiaUy  worth  the  prices  named.  The 
third  connt  Is  the  same  as  the  second,  except 
that  it  alleges  that  defendant  promised  and 
agreed  to  pay  plaintiff,  at  the  rates  aforeeald, 
upon  tiie  let  day  of  each  and  every  month,  fin- 
all  wood  cut  and  delivered  and  aU  bolts  cot 
by  plaintiff  during  the  previous  month.  The 
answer  dades  most  of  the  averments  of  the 
cmnplalnt,  and  allies  that,  btfm  the  com- 
mencement of  the  action,  defendant  had  paid 
plaintiff  the  sum  of  91,449.96,  In  fnU  satisfac- 
tion of  all  wood  cut  and  delivered  by  blm  to 
It  The  case  was  tried  by  the  court  vrithont  a 
Jury,  and  the  findings  were  that  the  dtf  endant 
was  Indebted  to  the  plaintiff,  open  the  caoses 
of  action  set  iq>.  In  the  sam  of  91,456:99,  for 
whidi  sum  and  costs  Judgment  was  Altered. 
The  defendant  moved  toe  a  new  trial,  whkh 
was  denied,  and  has  appealed  ftom  tba  ocder. 

It  is  clahned  for  am>ellant  that  semal  er- 
rors wer6  committed  by  tbe  court  In  its  tut 
ings  upon  the  admlsrion  ot  evidence,  and  that 
the  finings  vrwe  not  Jotifled  by  13w  evidoiee; 
and  hence  that  the  order  should  be  reversed. 
It  is  not  necessary  to  notice  all  of  tbe  rulings 
complained  of,  as  most  ot  them  wene,  in  onr 
opInloD,  correct,  bat  one  of  them,  w«  think, 
was  clearly  erroneous.  The  plaintiff  was  a 
witness  In  his  own  bdial^  and  teatlfled:  That 
he  made  an  agreement  with  Mr.  Blmn,  tbe  su- 
perintendent of  the  defmdant  company,  to  do 
the  wotfc  for  whldi  fae  sooght  to  recover  ai- 
der the  first  comit  ot  his  omnplatait,  and  ttat 
In  pursuance  of  the  agreement  he  canunmced 
cutting  tbe  wood  In  Novembor.  1881.  and  fin- 
ished tbe  cutting  in  March,  1882.  ThatbeooaJd 
not  tell  exactly  how  modi  wood  he  cnt,  but  tt 
was  about  400  cords.  TbaX  "ICr.  Blum  agreed 
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to  measme  flie  400  corda  In  Jannarj,  and  he 
didn't  come.  The  400  cords  were  to  be  paid 
for  u  aotm  as  it  mm  put  up  in  the  woods 
vhexe  I  cat  It  He  agreed  to  pay  when  It 
was  dmie,  and  he  didn't  come  up  to  meaanre 
It.  *  •  •  By  MaKb  4th  It  was  aU  cut 
It  was  to  be  aU  paid  for  by  the  4th  of  Maich. 
*  *  *  Mr,  Blmn  nid  be  would  ecnne  in 
Januaiy*  and  pay  for  what  fhojr  had  cut,  bat 
he  dldn*t  ctnne,  but  come  In  Ifardli,  and  he 
didn't  measure,  ot  do  nothing.  *  *  *  It 
was  agreed  between  Mi.  Blmn  and  myself 
that,  when  the  wood  was  cot  and  put  up,  It 
should  be  measored  and  paid  for.  •  •  • 
This  400-cord  lot  of  wood  was  In  a  condition 
last  qvlng— April,  May,  and  along  at  that  time 
—to  be  measured,  bo  as  to  aacertain  the 
anmmt  tiiere  was  there."  Joseph  Kratcr  was 
also  m  ^tness  tor  plahitlff,  and  teatifled  that 
he  was  present  when  Matter  agreed  with 
Blum  to  cut  that  wood.  "Blum  pr«uised  to 
measure  It  in  Jaonazy,  and  pay  for  It  th»i. 
Mutta  flnlahed  cutting  that  lot  <a  wood  In  the 
month  of  March,  1802.  I  do  not  know  bow 
much  there  was  of  that  wood.  The  four  hun- 
dred corda  were  to  be  measured  on  the  ground 
where  it  was  chcvped."  L  Blnm  was  a  wit. 
ness  tot  defendant,  and  testlfled  that  be  was 
the  supttlntendent  oC  the  defendant  etHnpany^ 
and  that  he  made  a  contract  with  the  plain- 
tiff for  the  so-called  400-cord  lot  of  wood  men- 
tioned in  the  plalntifTB  first  cause  of  action. 
"The  agreement  was  that  Mutter  was  to  oat 
this  wood,  and  pile  it  pmperlj  tor  measure- 
ment. He  was  to  notify  the  company  when 
It  was  ready  for  measurement  The  400-cwd 
lot  bad  not  been  measured  or  hauled  to  the 
Umeklln  m>  to  the  17th  day  of  June,  1882  [the 
day  wfa»i  the  ccnnplaitat  was  filed].  Plaln- 
tift  did  not  notl^  the  defendant  that  the  wood 
was  ready  for  measurement  •  •  •  There 
was  no  specified  number  ctt  cords  mentioned 
to  be  cut  I  told  blm  the  place  where  to  cut 
the  wood.  I  was  to  pay  blm  one  dollar  for 
pine,  and  eighty  cents  for  redwood.  He  was 
to  cut  all  the  wood  In  that  locality,  and  pile  It 
in  merchantable  order,  so  It  could  be  measur- 
ed. The  time  of  payment  was  after  the  wood 
was  measured  and  hauled  In,  then  the  amount 
hauled  was  to  be  paid  for  the  succeeding 
month  on  the  company's  regular  pay  day.  It 
was  agreed  that,  when  we  wanted  the  wood, 
we  would  measure  it  and  haul  it  and  then  pay 
tar  it  the  succeeding  month,  at  the  company's 
regular  pay  day.  We  were  to  make  arrange- 
ments to  haul  the  wood  as  soon  as  it  was 
measured  and  as  soon  as  It  could  be  hauled. 
We  were  not  to  haul  anything  except  what 
was  measured  up  to  that  time.  The  com- 
pany's pay  day  was  on  the  flfteentb  of  each 
mtmth."  M.  Hickey  was  a  witness  for  de- 
fendant and  testlfled  that  he  was  foreman  of 
the  defendant  company,  and  that  he  "heard 
Mutter  state  what  his  contract  with  Blum  was 
tn  reference  to  the  400-cord  lot;  he  told  me 
be  was  to  put  up  400  cords  of  wood,— so  much 
pine,  HO  much  redwood,— and  after  be  got  It 
opt  the  company  was  to  measure  1^  and  it 


was  to  be  paid  for  when,  ft  was  ddlT«red  at 
the  kilns.  I  went  up  there  and  looked  at  the 
wood,  and  it  was  not  piled  so  it  oocOd  be  meas- 
ured. TUm  was  tn  April,  1802,  It  was  pQed 
In  all  kinds  of  shapes.  I  could  not  explain 
it,  really,  but  it  was  crossways  and  length- 
ways. It  was  not  ccmipoct  It  was  piled  too 
loosely.  Some  of  it  was  not  piled  at  alL  I 
conld  not  measure  It  About  the  Itlst  of  An- 
gort,  1882,  I  wait  with  Cwf,  Mutter,  and 
Spdlman  to  measure  this  wood.  At  that  time 
it  was  in  a  little  better  condlti<m,  because  they 
had  replied  some  ct  It,  and  Mutter  agreed  to 
take  our  meaanrement  which  he  had  refused 
to  do  before  that  time.  I  have  reference  to 
what  you  call  the  400-eord  lot  I  saw  this 
kt  of  wood  in  April,  1882.  It  could  not  then 
be  measured.  No  man  llTing  could  measure  It 
accurately.  Up  to  the  bringing  of  this  suit 
the  wood  was  in  such  oonditira  that  it  could 
not  be  measured  aecmnt^.  The  plaintiff 
never  demanded  of  the  defendant  payment 
for  this  400  cords  of  wood,  or  any  part  there- 
of, up  to  the  bringing  <a  this  suit  It  had  not 
been  measured  or  hauled  at  that  time.  The 
plalntlfC  told  me  that  It  was  to  be  paid  for 
when  It  was  measured  and  bailed  to  the  lime- 
kilns." 

George  Ley  was  called  by  plaintiff  as  a  wit- 
ness in  rebuttal,  and  stated:  **I  had  a  con- 
vorsatlon  with  Hickey  about  the  400  cords. 
He  was  the  fiveman  <tf  the  lime  company." 
He  was  then  asked,  "What  did  he  ten  you?" 
The  question  was  objected  to  on  the  ground 
tlut  it  was  incompet^t  immaterial,  irrele- 
vant not  In  rebuttal,  and  hearsay.  The  ob- 
jection wu  overruled,  and  an  exception  re- 
served. The  witness  answered:  "He  was  talk- 
ing  about  the  400-cord  lot  He  said  that  wood 
conld  be  measured  easy  enough,  If  they  only 
wanted  to  measure  it;  that  he  had  measured 
lott  ot  worse  wood  than  that  was,— worse  put 
up  than  that  was."  The  witness  farther  said 
that  this  statement  was  made  to  him  since  the 
BUit  was  brought,  and  that  no  one  but  Hlck^ 
and  hlms^  was  present.  The  objection  to 
the  question  should  have  been  sustained. 
Whether  the  wood  was  In  condlticm  to  be 
measured  before  the  suit  was  brought  was  a 
material  issue  In  the  case,  and  was  sharply 
contrated;  there  being  evidence  upon  the  ques- 
tion, other  than  that  above  referred  to.  Intro- 
duced vpoa  both  HAed.  If  the  purpose  of  the 
evidence  sought  to  be  elicited  was  to  Impeach 
the  witness  Hickey,  It  was  clearly  inadmissi- 
ble, because  the  pn^r  foandatl<Hi  for  It  bed 
not  been  hUd.  Code  Civ.  Proc.  (  2052. 
And  if  the  purpose  was  to  prove  that  the 
wood  was  in  fact  In  condition  to  be  measured, 
and  should  have  been  measured,  before  the 
suit  was  brought  It  was  Inadmissible,  because 
the  declarations  of  an  agent  do  not  bind  the 
principal  unless  they  are  made  during  the  con- 
tinuance of  the  agency,  and  are  a  part  of  the 
res  gestae.  To  be  admissible,  they  must  be 
in  the  nature  of  original,  and  not  of  hearsay, 
evidoice;  and  must  be  made,  not  only  during 
the  continuance  of  the  agency,  but  In  regard 
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to  a  tnuuetlon  depmOlng  at  tbe  -r&ey  time. 
Otnnle  t.  Lnmber  Ga.  67  Cal.  813,  7  Pac  708; 
Beasley  t.  Packing  Oo.  92  GaL  388.  28  Pac. 
48S;  Birch  T.  Hale,  99  Oal.  299,  38  Pac.  1068. 
For  the  errw  aboTe  noted,  the  wder  aboold 
be  reversed,  and  the  canae  remanded  for  a 
new  trial. 

We  cDncnr;  BBA-BLS,  0.;  HA.TNB8,  a 

PER  CURIAM.  *  For  the  reaaons  given  In 
the  forgoing  opintcMi,  the  order  la  reversed, 
and  the  canae  remanded  for  a  new  trial. 


WHITE  et  aL  T.  ADLBR.    (No.  18,857.) 
(Supreme  Gonrt  yt  Oallfomta.    Dec.  20,  188B.) 

VSHUB  —  JOIHDEB  or  FbESOVAL  AND  LOOU  AO- 
T10H8. 

An  action  npon  a  contract  whereby  de- 
fendant wae  to  pay  a  certain  enm  for  land  in 
cose  tlie  title  thereto  was  Batlafactorily  cleared, 
or  to  reconvey  the  land  if  the  title  was  not  so 
cleared,  the  complaint,  praying  for  relief  in  the 
alternative,  is  not  within  Code  Civ.  Froc.  |  392, 
providing  that  actions  for  the  recovery  of  real 

firoperty  mnst  be  tried  in  the  county  where  the 
Bnd  ia  eituated,  bnt  is  within  section  395,  pro- 
viding that  in  all  other  cases  the  action  mnst 
be  tried  in  the  county  in  which  the  defendants 
reside. 

Department  1.  Appeal  from  snperlor 
court,  Yolo  county;  W.  H.  Grant,  Judge. 

Action  by  W.  C.  White  and  others  against 
MoBcs  Adler  upon  a  contract  to  pay  the  pur- 
chase price  of  land,  or  reconvey  the  same  to 
plaintiffs.  From  an  order  denying  bis  mo- 
tion to  change  the  place  of  trial,  defendant 
appeals.  Beversed. 

Belnst^  &  Bisner,  for  appellanL  Frank 
B.  Smith,  U»  reapondenta. 

PER  GURIAH.  Thla  action  wai  eom- 
moiced  In  the  superior  conrt  of  Yolo  conntr, 
and  was  baaed  upon  a  written  contract  exe- 
cuted by  the  plaintUCa,  as  parties  of  the  sec- 
ond part,  and  by  the  defendant,  as  party  at 
the  first  part  The  contract  was  dated  May 
28, 1802,  and  the  material  parte  of  it  read  as 
(oIIowb:  "Wbereas,  a  convince  has  this 
iaj  been  made  by  said  parUes  ot  tiw  second 
part  to  said  party  ot  the  first  part  of  certain 
landa  [describing  eighty  acres  of  land  situ- 
ate In  Tolo  county],  the  title  of  which  eighty 
acrea  Is  defective,  and  the  payment  for  which 
lias  not  bem  made  by  said  party  of  the  first 
part:  Now,  it  la  mutually  understood  and 
agreed  that  said  parties  of  the  second  part 
will  clear  the  title  to  said  land,  satlsfactwlly 
to  said  party  of  the  first  part,  within  twelve 
<12>  months  from  this  date;  and  should  said 
title,  within  said  time,  be  made  satisfactory 
to  said  party  of  the  first  part,  he  will  pay  to 
said  parties  of  the  second  part  the  sum  d 
two  thouaaud  two  hundred  (^,300)  dollars 
in  U.  S.  gold  coin;  and,  should  said  title 
not  be  so  as  aforesaid  made  satisfactory  to 
said  party  of  the  first  part,  then  said  party 


ctf  the  flnit  part  will  reconvey  said  land  to 
said  parties  of  the  second  part,  at  the  expi- 
ration of  said  twelve  (12)  numths.  tree  at 
cost  to  said  second  party."  The  complaint 
alle^res  "that,  within  twelve  months  from  tbe 
date  of  said  agreement,  these  plaintiffs  took 
steps  to,  and  endeavored  to,  clear  the  title 
to  said  land  sattefactorily  to  said  Adier,  and 
to  make  the  titie  to  sidd  land  satiafactory 
to  said  Adler,  and  plaintiffs  are  InAirmed 
and  believe,  and  therefore  allege,  that  plaln- 
tiira  did  dear  the  title  to  said  land,  and  quiet 
the  same  in  said  AdIw;  that  i^ntlfla  have 
famished  defendant  with  a  complete  alv 
atract  of  all  the  steps  taken  by  them  affect- 
ing said  title,  whtcb  said  abstract  contains 
an  abstract  of  everything  of  teooxA  affecting 
the  titie  to  the  said  tracta  of  land  npim  the 
records  and  files  of  said  Tolo  county;  that 
defendant  has  refused  to  state,  and  still  re- 
fuses to  state,  whetiier  or  not  tiie  title  to 
mid  land  Is  sow  batisfturtory  to  him  or  not; 
that  said  defendant,  altbough  demand  baa 
been  made  upon  him  by  plalntUb,  has  re- 
fused, and  still  refuses,  to  either  pay  to 
plalnttfTs  the  said  snra  of  12,200,  or  to  recon- 
vey to  said  plalntiflb  the  said  land.**  And 
the  prayer  of  the  ciHnplalnt  Is  for  the  Jndg- 
ment  and  decree  of  the  court  "that  defend- 
ant siwdflcally  perform  his  said  contract, 
and,  accOTdlttg  to  the  terma  tboeof,  either 
pay  said  sum  of  $2,200,  or,  fia  case  aaid  tttle 
la  not  aattsfactorily  cleared  and  qoleted  ac- 
cording to  the  tme  intent  and  meaning  ot 
said  contract,  reconvey  said  land  to  ptaln- 
tucs,  and  for  such  other  and  farther,  w  otber 
or  farther,  r^ef  as  may  be  inopra.**  In  due 
time  the  defendant,  upon  proper  notloe,  de- 
mand, and  affidavit,  moved  the  coort  that 
the  place  of  trial  of  the  action  be  changed 
from  the  county  of  Tolo  to  the  city  and  conn- 
ty  of  San  Francisco,  npon  the  ground  that 
at  the  time  the  actloD  was  commeDced  he 
was,  and  ever  since  has  been,  a  bona  fide 
resident  of  said  dty  and  county.  The  oonrt 
denied  the  motion,  and,  from  the  tndw  made, 
defendant  appeals. 

Sectlfm  892  of  the  Oode  of  CAvll  Procedure 
provides:  "Actions  tot  the  feHowIng  canses 
must  he  Med  In  the  county  in  vriilcb  the 
subject  ot  the  action,  or  eome  part  thucoC 
la  sltnated,  subject  to  the  power  of  the  coort 
to  change  the  place  ot  trial,  as  provided  In 
this  Code:  (1)  For  the  recovery  ot  real 
property,  or  of  an  estate  or  Interest  thmtn. 
at  for  the  detramlnatton.  In  any  form,  ot 
snch  right  or  Interest,  and  for  Injuries  to 
real  prt^rty."  And  section  895  of  the  aune 
Oode  provides:  *1n  all  oOmr  cases  the  ac- 
tion must  be  tried  In  the  comatr  tn  wtaldi  the 
defendants,  or  stnne  of  them,  realde  at  the 
commencement  of  the  action."  The  meaning 
and  Import  ot  these  aectlona  were  under  cm- 
sideratlon  in  the  case  of  Smftli  Bndtli,  88 
CaL  S72,  26  Pac  868,  and  It  waa  tiiare  aald: 
"The  general  spirit  and  poDcy  of  the  atatote 
is  to  give  to  the  defoidant  the  right  of  imx- 
Ing  all  personal  actkms  ag&lnat  Um  tried  la 
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tbe  cotmty  of  his  residence.   ProTlslon  Is 

.node  for  the  trial  of  actions  affecting  real 
estate  in  the  connty  where  tbe  land  Is  sit- 
uated, and  for  the  trial  of  certain  other 
deelgnated  actions  In  the  connty  where  the 
cause  of  action  arose;  but  the  general  rule 
for  the  place  of  trial  Is  prescribed  by  sec- 
tion 396,  by  the  declaration  that  In  all  other 
cases' theactionmust be  tried  In  the  county  in 
which  the  defendant  resides  atthe  commence' 
ment  of  the  action.  •  •  •  The  plaintiff  can- 
not, by  uniting  In  his  complaint  matters  wbtdi 
form  the  subject  of  a  i>ersonal  action  with 
matters  wlilcb  form  the  subject  of  a  local  ac- 
tion, compel  tbe  defendant  to  have  both 
those  matters  tried  In  a  county  other  tiian 
that  In  which  be  resides.  It  is  only  when 
real  estate  alone  is  the  subject-matter  of  the 
action  that  tbe  provisions  of  section  392  can 
be  invoked  aKainst  a  defendant  who  resides 
la  a  county  different  from  that  In  which  the 
land  is  situated.  If,  In  hift  complaint,  tbe 
plaintiff  Join  with  such  a  cause  of  action  an- 
other which  is  not  embraced  in  Its  provi- 
sions, or  If  he  also  seeks  a  remedy  against 
tbe  defendant  upon  matters  which  are  not 
embraced  within  the  provisions  of  this  sec- 
tion, his  action  becomes  one  of  those  'other 
cases'  provided  for  In  section  395,  which  the 
defendant  Is  entitled  to  have  tried  in  the 
connty  of  his  residence."  If  It  be  conceded 
that  the  subject-matter  of  this  action  Is  the 
land,  still  It  Is  evident  from  an  Inspection  of 
the  complaint  that  the  primary  object  of 
tbe  action  is  to  recover  $2,200,  the  puicbase 
price  thereof,  and  not  to  obtain  a  reconvey- 
ance. The  plaintiffs  might  have  sued  for 
the  money  alone,  without  asking  for  any  al- 
ternative relief.  They  were,  however,  not 
satisfied  with  such  an  action,  but  chose  to 
Join  with  It  a  cause  of  action  for  a  recon- 
veyance. By  so  doing  they  united  in  the 
complaint  "matters  which  form  the  subject 
of  a  personal  action  with  matters  which 
form  the  subject  of  a  local  action,"  but  the 
defendant  was  not  thereby  deprived  of  the 
right  to  have  the  action  tried  In  the  county 
of  his  residence;  Upon  tbe  authority  of 
Smith  V.  Smith,  supra,  the  order  appealed 
from  Is  reversed,  and  tbe  court  below  la  di- 
rected to  make  an  order  changing  the  |dace 
of  trial  from  the  county  of  Yolo  to  the 
and  county     San  Fianclaco. 


WARD,  Sheriff,  v.  HBALT  et  aL 

(Sac.  89.) 

(Sapreme  Court  of  Califwaia.    Dee.  28, 1895.) 

Afpuii — TuxBOBm  —  Fiuite  —  Xonov  to 
Dismiss. 

1.  Sup.  Ot.  Rule  12,  authorizes  the  filing  of 
a  written  transcriiit  when  accompanied  by 
funds  to  pay  for  printing  it,  and  requires  the 
clerk  to  have  It  printed.  Held,  that  an  agree- 
ment by  the  clerk  to  let  appellant  himself  pro- 
«are  and  pay  ttx  the  printing  of  the  transcript 
and  forward  a  printed  civy  for  filing  Is  on- 


HEALT.  1071 

authorized,  and  Is  bino  sense  a  eompHance  with 
the  nilei 

2.  Under  Sop.  Ot  Rule  6,  providing  that  fil- 
ing a  transcript  shall  defeat  a  motion  to  dis- 
miss for  failure  to  file  it,  only  when  filed  before 
the  notice  to  dismiss  is  served,  the  filing  of  a 
transcript  on  the  same  day,  but  after  notice  to 
dismiss  is  served,  will  not  defeat  the  motion. 

3.  A  transcnpt,  placed  in  the  hands  of  an 
express  company  to  he  forwarded  to  the  clerk 
for  filing,  is  not  Sled,  within  Sup.  Ct.  Rule  5, 
providing  that  the  filing  of  a  transcript  before 
motion  to  dismiss  for  failure  to  file  Is  swved 
will  defeat  the  motion. 

4.  The  clerk  of  the  supreme  conrt  author- 
ized appellant,  ou  filing  a  written  transcript,  to 
have  it  printed  himself,  instead  of  depositing 
the  money  to  pay  for  its  being  printed  under  his 
own  direction,  as  required  by  Sup.  Gt.  Rule  12. 
Appellant,  48  days  later,  filed  the  printed  tran- 
Rcrlpt,  and  ou  the  same  day,  but  prior  to  such 
filing,  a  motion  to  dismiss  for  failure  to  file  was 
served  on  bim.  No  unnecessary  delay  on  ap- 
peltant's  part  in  having  it  printed  was  shown. 
Held,  that  the  motiMk  to  dismiss  must  be  de- 
nied. 

In  bank.  Appeal  from  superior  court  las- 
sen  county. 

Action  by  F.  Q.  Ward,  sheritT,  mcalnst 
Ifatt  HeaSy.  M.  Ashra.  assignee.  Intovoi- 
od.  From  a  Judgment  against  him.  defend- 
ant appealed.  On  motion  to  dismiss  appeal. 
Denied. 

Spencer  &  Raker  and  F.  E.  Spencer.  t<a  ap- 
pellant Sblnu  &  Shlun,  for  reapcmdent. 
Ooodwln  &  Qoodwln.  for  intorener, 

QAROUTTB,  J.  This  Is  a  motion  to  dis- 
miss an  appeal  upon  the  ground  of  failure 
to  file  the  printed  transcript  within  tho  time 
provided  by  law.  Rule  12  of  this  court  pro- 
vides that  a  written  transcript  in  dvil  cases 
may  be  filed  with  tbe  clerk  of  this  court.  If, 
when  presented  for  filing,  it  be  accompanied 
with  sufficient  funds  to  pay  the  expenses 
of  printing  the  same,  and  that  the  clerk,  up- 
on receipt  thereof,  shall  cause  the  transcript 
to  be  printed,  and  to  the  printed  copy  shall 
annex  his  certificate,  etc.  Appelant,  In  line 
with  the  foregoing  rule  of  the  court,  trans- 
mitted to  the  clerk  tbe  written  transcript, 
with  a  request  that  it  be  filed,  but  failed  to 
accompany  it  with  the  funds  to  pay  for  print- 
ing the  same.  In  Hen  thereof,  be  asked  the 
clerk  to  allow  him  the  privilege  of  having 
the  transcript  printed  at  his  home  printing 
office  at  his  own  expenso,  and  the  clerk 
granted  such  request.  The  printing  of  the 
transcript  was  proceeded  with,  and  some  48 
days  thereafter  the  printed  copy  was  served, 
and  also  filed,  as  provided  by  the  rule.  Tbe 
motion  to  dismiss  the  appeal  was  served  up- 
on appellant  prior  to  the  time  when  the  print- 
ed transcript  was  actually  died  In  the  office 
of  the  clerk  of  this  court 

Appellants  seldom  Invoke  the  provisions  of 
the  rule  of  court  heretofore  referred  to.  and, 
as  a  consequence,  the  true  constrjictlon  there- 
of has  never  been  a  question  presented  for 
decision.  But  they  are  often  deab^ous  of 
delay  In  the  decisions  of  questions  pending 
upon  their  appeals,  and  it  is  plainly  apparent 
that,  if  wo  staovld  Indorse  tbe  practice  bere 
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adopted  M  one  jnstlfled  bj  the  rale,  gnTe 

abusee  would  IneTltably  result,  and  tbe  de> 
lays  In  litigation  be  more  asffmrated.  We 
think  the  rnle  ■honld  be  strictly  enforced, 
that  It  ahonld  be  obeyed  as  written,  and, 
wl^  It  says  that  the  funds  necessary  to  pay 
for  the  ^rbitlng  of  the  transcript  should  ac- 
company It  when  transmitted  to  the  clark  of 
this  conrt,  th«  proTtslon  should  be  upheld, 
and  a  compliance  therewith  demanded.  Vnth 
fands  In  hand,  the  dert  hu  the  means  and 
also  flie  opportnnlly  to  hare  the  work  done 
promptly  and  and  woiiE  vhieh  the  ajK 
pellant's  attorneys  were  In  this  case  more 
than  40  days  In  baTlng  done  the  clerk  could 
probably  hare  done  In  10.  We  conclude  liiat 
no  understanding  or  agreement  between  the 
clerk  ot  this  court  and  appellant's  attorney 
could  dispense  with  a  compliance  with  the 
proTlsions  of  the  rule  of  the  court  here  in- 
Tolred,  and  that  appellant  bad  no  right,  In 
lav,  to  rdy  upon  any  such  understanding. 

While  the  motion  to  dismiss  the  ameai 
ind  the  {Hinted  transcript  wen  filed  upon 
tbe  same  day,  none  of  appdlanf  s  il^ita 
were  sared  thereby,  for  by  rule  S  of  this 
court  the  filing  of  the  transcrtpt  can  only  de- 
feat tiie  motion  when  it  is  filed  before  the 
notice  to  dismlflS  Is  serred,  and  snch  waa 
not  the  fact  In  this  case.  Garter  t.  Paige, 
77  Gal  64,  19  Pac.  2;  Chapman  t.  Bank,  88 
OaL  41^  28  "Pac.  608.  Again,  it  is  contended 
that  the  printed  transcript  was  In  the  office 
of  Wells,  Fargo  ft  Oo^  In  transit  to  the  deiic 
of  this  court  for  flUiur,  when  the  motion  to 
dismiss  waa  aerred,  and  tor  that  reason  the 
motion  should  be  dwled.  Placing  the  doc- 
ument In  ttie  oi&ce  ot  Wells,  Faigo  ft  Oo. 
waa  not  the  equivalent  of  filing,  and  It  can- 
not be  considered  as  filed  when  ao  placed. 
TbA  principle  declared  In  Hanson  t.  McGue, 
48  OaL  178,  does  not  go  to  such  lengths. 

It  thus  amwus  that  M^peUant  baa  no  legal 
ground  upon  which  to  stand  In  combating 
tills  motion  of  respondent,  and,  thwefore, 
tbe  only  question  to  be  detomtned  la,  are 
the  fiU!t8  shown  In  the  affidavit  on  behalf  oC 
the  appellant  sofflclent  to  excuse  his  failure 
to  file  tibe  printed  tranacrlpt?  Upm  oonsld* 
aratlon  we  bara  arrived  at  tbe  conclusion 
that  they  are  sufficient.  When  we  consider 
the  understanding  had  between  the  clerk  of 
this  court  and  appellants  attorney  as  to  how 
and  when  the  tranacrlpt  should  be  printed, 
and  that  the  attmney  proceeded  under  each 
understanding  and  had  the  transcript  prlntr 
ed  without  unnecessary  delay,  as  far  as  any 
direct  showing  to  the  contrary  Is  concerned; 
when  we  consider  that  the  clerk,  although 
without  any  authority  to  do  so.  In  effect 
waived  the  payment  of  tbe  funds  provided 
for  by  the  rule,  and  that  the  rule  has  never 
heretofore  been  construed,  and  that  the  oou- 
structlon  placed  upon  it  by  appellant's  at- 
torney is  neither  arbitrary  nor  unreasonable, 
—we  conclude  that  to  dlamlsa  the  appeal 
would  be  a  hardship  upon  vpellant  too  heavy 
to  find  Justification  In  the  for^;olng  facts. 


For  tbB  foregoing  reasons  the  Aotltm  to  dis- 
miss the  appeal  Is  denied. 

Wa  concur:  McFARLAND,  X;  YAN 
FLEET.  J.;  HARRISON,  J.;  TEMFLB,  J.; 
HBNSHAW.  J. 


STIMBON  HILL  OO.  v.  RILBT  at  aL 
<L.  A.8.)* 

(Snpreme  Oonrt  of  Gallfomia.    Dec.  20,  1805.) 

HaOBAHICa*  LlBHS  — BaiLDIMO  COHTBACT  —  pAT- 

MBXTS— Bonn— YAUDitT—AppaAi.— KaviBW 
— Allowancs  or  Attornbt's  Faaa. 

1.  The  fact  that  the  bnadlng  contract,  in 

Sroyldlng  for  the  paymenta,  retains,  until  35 
a^B  after  the  completion  of  the  work,  slightlr 
less  than  the  25  per  cent,  of  the  coatxmct  price 
required  by  statute,  does  not  raider  tbe  owner 
personally  liable  for  all  labor  and  materials 
furnished,  especially  when  more  than  2S  per 
cent,  was  In  fact  jictaally  retained. 

2.  When  the  baildin^  contract  provides  for 
payments  as  the  work  progresses,  paymeots 
made  when  the  work  has  Seen  substantiallT 
finished  to  the  required  stages  cannot  be  con- 
sidered premature,  so  as  to  snbject  the  owner 
to  liability  to  material  men  to  the  additiona] 
extent  of  the  p^menta  so  made. 

8.  Where  a  bond  Is  In  form  joint  and  apr- 
eral,  the  failure  of  all  the  parties  named  in  tbe 
Instrument  as  obligors  to  sign  the  bond  does 
not  render  it  void. 

4.  An  allowance  of  attorney's  fees  in  so 
action  to  enforce  mechanics'  liens  wOl  not  be 
set  aside  as  Insufficient  unless  dearly  unru- 
sonablft 

Commissioners'  dedsion.  Department  L 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty; Luden  Shaw,  Judge. 

Actions  by  the  Stlmson  Mill  Company,  a  cor- 
poration, and  by  one  Dimcan,  against  Spui-gtun 
V.  Riley  and  others.  The  cases  were  consoli- 
dated, and  from  the  Judgment  plaintiff  the 
Stlmson  Mill  Company  appeals.  Affirmed. 

H.  A.  Barclay,  for  appellant  D.  K.  Tzask 
and  E.  0.  Bower,  for  reqnndenL 

BELCHER,  G.  Ttals  ucOim  was  hutituted 
to  fOreckwe  12  liens  for  labor  and  materials 
furnished  and  used  in  the  eonstroctjbn  of  a 
house  for  the  defendant  RUey.  tbe  several 
claims,  bududlng  costs  of  recording,  aggregat- 
ing to,  iimount  the  sum  at  f  l,72a86.  One  <tf 
the  said  liens  was  tar  materials  fnmlsbed  by 
the  plaintiff,  and  the  others  were  duly  asBlgu- 
ed  to  the  plaintiff.  One  Duncan  also  com- 
menced an  action  to  foreclose  a  lien  ftir  labw 
done  by  him  on  the  building,  of  the  value  of 
$26.  and  the  two  actions  were  consolidated 
and  tried  together.  The  contract,  under  whidi 
the  building  was  constructed,  was  executed 
by  Riley,  as  owner,  and  J.  H.  Cummins,  as 
omtractor,  on  October  10.  181^  and  was  doly 
recorded.  It  provided  that  Cummins  should 
do  all  the  work  and  furnish  all  the  materials 
necessary  to  complete  tbe  building  according 
to  the  plans  and  spedflcatlons  made  by  Cbaries 
W.  Davis,  architect,  for  the  sum  of  $2,180.  It 
farther  provides  that  the  payments,  so  far  as 
need  be  atated  bere,  sbouUl  be  made  as  f«l- 


*■  Rehearing  denied. 
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lowK  Wben  imQj  for  plastering,  $250; 
<5)  wben  fliBt  ooat  of  idastering  1b  fliUstaed. 

(et  wben  wUte  coat  of  plastering  is  fln- 
iBbed,  $2S0;  (7)  when  wbole  work  completed 
and  accepted  architect,  $300;  balance,  $530, 
miBl  So  days;  "pzorlded,  tbat  In  each  of 
the  said  cases  a  certificate  be  obtained  and 
signed  by  the  s^d  Chas.  W.  Davis  that  he 
has  done  his  work  so  far  as  done  to  his  satis- 
faction, and  also  a  statement  of  the  value  of 
the  work  so  done  by  him."  Accompanying 
the  contract  was  a  bond,  as  required  by  sec- 
tion 1203,  Code  ClT.  Proc,  which  was  slgsied 
by  S.  a  Dodge,  one  of  plaintiff's  assignors, 
and  B.  A.  Bncbanan,  but  not  by  Cummins. 
It  reada:  "Know  all  men  by  these  presets, 
that  we^  the  undersigned,  *  *  *  do  hereby 
Jointly  and  sererally  guaranty  the  faithful  per- 
formance of  the  above  contract,  and  the  deliv- 
ery of  the  said  building  to  Spurgewi  Biley, 
Esq.,  free  from  all  Hem  that  may  be  filed 
against  the  contractor  on  the  above  contract, 
not  exceeding  tbe  bdid  of  five  hundred  and 
forty-five  dollars,  that  may  accrue  against  him 
by  leason  of  tbe  nonfnlfllhnent  of  the  said 
contract  1^^  the  said  J.  H.  Cnmmlna,  tbe  con^ 
tractor  aforesaid.  We  farther  agree  that  be 
will  pay  all  bli  subcontractors,  laborers,  and 
material  men  all  of  the  moneys  that  may  be- 
come due  them  by  reason  of  Uibor  or  materials 
under  this  contract.  We  hereby  guaranty  to 
them  the  payment  In  full  of  all  th^  claims, 
and  bold  ourselves  reevmisible  to  th«n  In  tbe 
sum  of  five  hundred  and  forty-five  dcdlars,  or 
so  much  as  may  be  necessary  of  tbe  said  sum 
to  pay  them  hi  full  of  all  labor  and  materials 
fnmidied  for  said  building,  exclusive  of  the 
contract  price  of  the  same."  It  is  alleged 
In  the  complaint,  among  other  things^  that  at 
least  25  per  cent  of  the  whole  contract  price 
was  not,  by  the  terms  of  the  contract,  made 
layable  at  least  85  days  after  the  final  comple- 
tion of  the  contract;  that  the  first,  fourth, 
fifth,  and  idxtb  payments  were  made  BUej 
to  Cummins  before  they  became  due  according 
to  the  tarns  of  tbe  contract;  and  that  9760. 
Is  a  reasonaUe  sum  to  be  allowed  plaintiff 
as  attorney's  foes  in  the  action.  Whmfore 
plaintiff  prayed  judgmmt  against  the  detend- 
ant  Cummins  for  the  several  sums  specified, 
aggregating  $1,728.86;  that  It  be  allowecl  an 
attomey'a  fee  hi  tbe  sum  of  $750;  and  that 
the  said  several  sums  be  adjudged  and  decreed 
to  be  upon  the  land  building  de- 
scribed, and  that  the  same  be  sold,  and  tbe 
proceeds  api^ied,  etc  Cummins  suffered  his 
defaidt  to  be  ratered. '  lUley  appeared  and  an- 
swered. Tbe  answer  set  out  tbe  contract  and 
accompanying  bond  aqd  the  work  done  there- 
undor.  It  denied  that  any  payment  was  made 
before  It  became  due,  and  alleged  that  each 
and  every  payment  was  made  upon  tbe  cer^ 
tlflcate  of  the  andiltect  as  i»ovlded  by  tlie  con- 
tract It  also  denied  the  right  of  the  plaintiff 
to  recover  aa  tbe  Uen  of  S.  C  Dodge,  for  the 
reason  that  Dodge  was  estopped  from  dalmlng 
or  maintaining  any  Uen  against  said  building 
by  the  covenants  of  tbe  said  bond,  whereby 
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he  obligated  himself  that  tbe  contractor  would 
complete  his  contract  according  to  its  terms, 
and  deliver  the  house  to  defendant  free  of 
Uens  and  charges.  It  also  admitted  that  there 
was  still  in  defendant's  bands  money  due  and 
unpaid  under  the  contract  amounting  to  the 
sum  of  $870;  and  it  asked  that  an  ocAer  be 
made  permitting  the  defendant  to  deposit  the 
said  sum  In  court,  subject  to  the  further  dl- 
rection  of  tbe  court  Tbe  case  was  tried,  and 
the  court  found.  In  effect  that  the  said  con- 
tract was  a  valid  and  binding  contract  between 
tbe  parties;  that  the  first  payment  of  $160 
was  made  before  tbe  same  became  due;  that 
the  fourth,  fifth,  and  sixth  payments  were  not 
made  before  tbe  same  became  due;  that  plain- 
tiff was  not  entitled  to  recover  anything  upon 
the  cause  of  action  assigned  to  It  by  S.  C 
Dodge,  except  as  againat  the  defendant  Cum- 
mins; that  $26  was  a  reasonable  sum  to  be 
allowed  Duncan  as  an  attorney's  fee^  and  $7S 
was  a  reasonable  sum  to  be  allowed  plaintiff 
as  an  attorney's  fee;  that  Duncan  and  the 
plaintiff  were  each  entUled  to  recover  of  tbe 
defendant  Cummins  tbe  amount  of  their  re- 
qtecdve  Uois,  togetbw  with  their  costs  and  at- 
torneys* tees  as  aforesaid,  and  Interest  aa 
prayed  for,  and  were  oitltled  to  recover  of  tbe 
defendant  Riley  the  sum  of  $1,020.  bdng  tbe 
$870  which  was  deposited  In  court  and  tbe 
$150  which  was  premature)^  paid,  and  also  the 
cost  of  verifying  and  recording  thebr  and 
their  attorneys'  fees  and  costs  ot  mlt,  which 
Bald  several  sums  were  declared  to  be  Hens 
on  the  land  and  building  described.  In  ac- 
cordance with  tbe  flpdlngs  a  Judgment  and 
decree  of  foreclosure  ma  entered,  from  which, 
and  from  an  order  denying  Us  motion  for  a  new 
trial,  the  plaintiff  Stimson  UlU  Company  ap- 
peals. 

The  principal  points  made  for  a  reveraal 
ore:  (1)  That  the  court  erred  In  deciding 
that  the  contract  was  valid  and  binding, 
when,  by  Its  terms,  25  per  omt  of  the  wbole 
contract  price  was  not  made  payable  at  least 
SH.  days  after  the  final  complettou  of  the  con- 
tract  (2)  That  the  court  erred  In  deciding 
that  tbe  fourth,  fifth,  and  sixth  payments 
were  not  made  before  they  became  due.  ^ 
TtiaX  tbe  court  erred  In  deciding  that  the 
plaintiff  was  not  entitled  to  enforce  the  Uen 
for  tbe  claim  of  S.  G.  Dodga  (4)  That  the 
court  erred  In  allowing  plaintiff  only  $75  as 
an  attorney's  fee. 

As  to  tiie  first  point  It  appears  that  the 
supi  reserved  for  the  last  payment  was  $15 
less  than  25  per  cent  of  the  whole  contract 
price.  Hie  statute  (Code  Civ.  Proc.  i  1184) 
provides  that  the  contract  price  shall  be  made 
payaUe  In  installments,  or  on  tbe  completion 
of  tbe  woA,  "provided,  that  at  least  twenty- 
five  per  cent  of  tbe  whole  contract  price  shall 
be  made  payable  at  least  thirty-41ve  days  aft* 
er  the  final  oomidetlon  of  the  contract";  and 
that.  "In  case  such  contracts  and  alterations 
thereof  do  not  conform  substantially  to  tbe 
provisions  of  this  section,  tbe  labor  done  and 
materials  furnished  l^^  all  persons  except  the 
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eoatractor  shall  be  deemed  to  haye  been  done 
and  furnished  at  tbe  pereonal  Instance  and 
request  of  the  person  who  contracted  wi.th 
the  contractor,  and  they  shall  have  a  lien  for 
the  value  thereof."  It  wUl  be  observed  that 
this  section  does  not  declare  the  contract  void 
In  case  tt  falls  to  conform  sabstantlally  to  Its 
provlflions,  but  only  Imposes  a  penalty  npoD 
the  owner  by  making  htm  personally  liable, 
and  his  Improved  proper^  subject  to  Uena, 
for  the  labor  and  materials  done  and  fnmlsb- 
ed;  and  It  was  so  held  In  Lumber  Co.  v. 
AVooldredge,  90  Cal.  574,  27  Pac.  431.  In  tbot 
case  the  contract  made  the  last  payment  due 
30  days  after  the  final  completion  of  the  con- 
tract, and  not  35  days,  as  required;  and  It 
was  held  .that  the  plaintiff  was  not  Injured 
by  the  nonconformity,  and  the  t>eDBlty  had 
not  been  Incurred;  the  court  saying  that  In 
such  cases  "every  reasonable  Intendment  la 
Indulged  to  avoid  a  penalty."  So  tn  Yancy 
V.  MOTton,  94  Cal.  558,  29  Pac.  1111,  the  con- 
tract provided  that  35  days  after  tbe  comple- 
tion of  the  building  25  per  cent,  of  the  con- 
tract price  should  be  paid,  "provided  that 
payment  may  be  made  at  any  time  between 
tbe  date  of  completion  and  the  said  thlrty- 
flve  days,  In  case  said  contractors  show  re- 
c^pts  and  give  special  bonds  that  all  bills 
will  be  paid,  and  that  no  Hens  or  other  claims 
txist  against  said  premises;  such  payment  to 
he  optional  with  the  owner."  It  was  held 
that  this  was  in  substantial  conformity  with 
the  requirement  of  the  Code,  and  was  suffi- 
cient In  this  case  it  would  seem  that  the 
parties  to  the  contract  Intended  to  have  25 
per  cent,  of  tbe  whole  contract  price  reserved 
for  85  days  after  the  completion  of  the  build- 
ing, and  that  tbe  failure  to  do  bo  arose  un- 
intentionally from. some  mistake  of  figures  tn 
apportioning  the  amounts  oC  the  several  In- 
stallments to  be  paid  earlier.  This  Is  shown 
tbe  contract,  which  expressly  provides 
tbat  the  money  tai  to  be  paid  **tn.  the  manner 
following,  that  is  to  say;  seventy-five  per 
cmt.  of  said  sam  of  two  thousand  one  hun- 
dred and  eighty  dollars  as  said  work  pro- 
gresses, and  in  sums  proportionate  to  the  value 
of  the  woric  done  frtan  time  to  time  by  said 
second  party  in  sums  as  follows."  The  court 
below  was  of  Hie  opliUon  that  the  contract 
was  tai  substantial  compliance  with  the  re- 
quirements of  tbe  statute,  and  that  tbe  de- 
fidlency  of  fl5  was  so  trivial  that,  In  view  at 
the  whole  amount  of  tbe  last  payment,  and 
tbe  ctmseqnences  to  the  owner  If  it  Is  held 
not  to  be  a  substantial  compliance,  the  max- 
im, "De  minimis  non  curat  lex,"  should  be 
applied.  It  Is  a  settled  rule  tbat  courts  of 
equity  are  always  reluctant  to  enforce  penal- 
ties, and  every  reasonable  Intendment  Is  in- 
dulged to  av(M  thetn.  Here  it  dearly  ap- 
peal that  the  appellast  was  in  no  way  to- 
Jnred  by  the  small  deficiency  tn  the  amount 
reserved  for  the  last  payment,  rince  much 
more  than  25  per  cent  of  the  contract  price 
was  In  fact  reserved  and  paid  Into  court  for 
the  use  and  benefit  of  the  lien  dalmants. 


Under  these  circumstances  we  think  the  de- 
cision of  the  coart  below  upon  this  potat  was 
right  and  that  tt  should  be  upheld. 

As  to  the  second  point.  Tbe  boose  con- 
structed under  the  contract  had  a  batb  room, 
which  was  7  by  12  feet  In  size  and  12  feet 
In  height  It  was  wainscoted  np  5  feet  from 
tbe  floor,  and  had  a  window  and  door  and 
transom  over  tlie  door.  At  ttie  times  when 
the  three  piQrments  comc^ned  of  were  made 
the  Imth  room  was  not  entirely  lathed  or  plas- 
tered, but  it  was  partially  lathed  when  tbe 
fourth  payment  was  made,  and  partially  plas- 
tered when  the  fifth  and  sixth  payments  were 
made.  It  was  proved  that  tt  would  take  one 
man  five  or  six  hours  to  complete  the  lathing 
and  plastering.  Mr.  Davis,  the  architect,  tes- 
tified: "I  issued  an  architect's  certificate  for 
each  payment  that  was  made  on  this  build- 
ing before  the  payment  was  made,  npon  my 
own  antbortty,  as  tbe  architect  of  tbe  build- 
ing. At  the  time  of  Issuing  each  certificate 
I  personally  examined  tbe  building,  and  know 
tbat  tbe  building  was  at  each  Ume  completed 
to  the  stage  authorizing  the  payment  to  be 
made."  There  Is  no  pretense  that  the  certifi- 
cates were  obtained  by  fraud  or  colluidon,  but 
It  is  claimed  that  because  the  bath  room  was 
not  fully  lathed  and  plastered  when  the  pay- 
mente  were  made,  the  owner  should  be  suN 
Jected  to  the  p«ialty  of  paying  the  money— 
$750— a  second  time.  Here,  again.  It  ap- 
pears that  the  defect  relied  oa  was  trivial, 
and  that  to  sustain  appellant's  chilm  would 
work  out  an  Injustice  and  wron&  whldi 
should  be  avoided,  if  possible.  In  sectiim 
1187,  Code  Oiv.  Proc.,  It  Is  provided  tbat  ev- 
oy  IierBon  save  the  original  contractor,  ctebn- 
Ing  the  benefit  of  tee  cliapter  In  regard  to 
Hens,  must  file  his  claim  of  lien  within  39 
days  after  the  completion  of  any  baB^tos, 
Improvement,  or  structure,  wr  after  llw  eoifr 
pletlon  of  the  alteration,  addWon  to,  or  re- 
pair tbweof,  and  tbat  *te)y  trivial  imperfec- 
tion in  the  said  mtk,  or  In  tbe  construction 
of  any  boDdiiig,  Improvement  or  stmctme^  or 
the  alteratton,  addition  to  or  repair  thereof, 
shall  not  be  teemed  such  a  UlA  of  comple- 
tion as  to  prevent  the  filing  of  any  Uml" 
The  rule  thus  declared  as  to  the  filing  of  Uens 
AonM,  we  think.  In  reason  and  equity,  be 
api^ed  to  the  payment  of  the  Installments 
of  tbe  contract  mooey.  AU  tbat  tbe  law  re- 
quins  Is  a  substantial  compliance  wttb  tbe 
terms  of  tbe  contract  and  good  faltli  on  the 
part  of  the  owner.  It  most  fbllow,  therefore, 
that  the  court  properly  found  that  the  ftrartii, 
fifth,  and  sixth  payments  were  not  prema- 
turely made. 

As  to  tbe  third  point  It  is  dalmed  for  ap- 
pellant that  the  bond  executed  by  Davis  was 
void,  because  not  signed  by  Osmmlns,  and  tn 
support  of  thto  positirai  Sammento  t.  Don- 
lai^  14  Cal.  421,  and  People  r.  ^rtley,  21 
Oal.  585,  are  cited.  T%e  cases  cited  «re  not 
In  point  In  eacb  of  those  vases  the  bond  sued 
npon  was  In  form  the  joint  brad  (tf  tbe  prln- 
olpal  and  sureties,  and  not  joint  and  several,, 
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and  waa  ilffiied  oaij  hj  flie  nunUai.  It  vat 

held  tliat  under  sncb  oircamstances  do  recov- 
ery could  be  had  on  the  bond.  And  see  Weir 
T.  Mead,  101  CaL  125,  35  Fac.  667,  where  the 
authorities  upon  the  subject  are  reviewed. 
Here  the  bond  In  qaesticuL  was  In  form  loint 
and  several,  and  in  Kurts  t.  Forquer,  94  Cal. 
01.  29  Pac  413,  a  tfmllar  bond,  which  was 
executed  for  a  like  purpose,  was  held  valid 
and  UndlDg.  Whether  the  execution  of  the 
bond  by  Dodge  should  be  held  to  operate  as 
an  estopp^  agalodBt  him  and  his  assignee  from 
enforcing  his  claim  against  RUey,  it  Is  unnec- 
essary to  detezmine.  The  claim  was  assign- 
ed to  and  was  owned  1^  the  plaintltt,  and 
Judgment  against  Cummins  was  entered  In 
favor  of  plaintiff  Cor  the  aggregate  of  all  Its 
claims.  And,  vrltbont  Including  the  Dodge 
Uen,  llras  were  foreclosed  for  sums  UKure  than 
sufficient  to  exhaust  all  the  money  remaining 
nnpaid  and  due  from  Blley.  If,  therefore, 
the  court  erred  la  rinsing  to  foreclose  the 
I>odge  lien,  tlie  enor  was  harmless,  and  the 
plaintiff  was  In  no  way  aggrieved  thereby. 

As  to  the  fourth  point  The  Code  provides 
that  the  court  must  allow  a  reaaooabla  attor- 
ney's fee  to  tlie  Uen  clsimant  What  Is  a 
reasonable  fee  Is  a  matter  to  be  determined 
by  the  trial  court,  and  its  action  will  not  be 
disturbed  on  appeal  unless  It  appears  that 
the  sun  allowed  la  clearly  unreasMiable. 
The  record  only  shows  that  the  trial  of  the 
case  occupied  a  portion  of  fbur  days,  but  how 
much  ot  each  day  does  not  appear.  WUle 
the  sum  allowed  seems  rather  small,  we  can- 
not say  that  the  court  abused  its  discretion 
In  ddsrminlDg  that  975  was  a  reasonable  fee. 

Certain  mlln^  of  the  court  iq>on  the  ad- 
mission of  evidence  aie  specified  in  the  state- 
ment as  erroneous,  but  they  are  slmidy  re- 
ferred to  In  appellant's  brief  wttbont  argu- 
ment On  examination  of  the  record  we  fall 
to  discover  any  material  error  in  any  of  the 
rulings  referred  to,  and  therefore  pass  them 
1^  iMtbout  special  notice.  The  Judgment  and 
order  appealed  from  should  be  affirmed. 

■We  concur:    BBITT,  C;  HAYNBS,  0. 

FBR  CURIAM.  For  the  reasons  given  in 
tbc  foregoing  c^tnlon,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


WARDLAW  V.  OALIFORNZA  BT.  00. 
(No.  15,88a) 

iSapnme  Goort  of  Ghlifamla.  Dee.  SS,  1895.) 

CAKRISR8— IhIUST  TO  pASSBKeBB— COHTBIBUTOBT 

tTiauoEircB. 
1.  Where  a  passeiiKer  goes  on  the  Bide  of  a 
platform  cor  opposite  the  platform,  and  not  at 
the  place  armored  to  receive  paHsengere,  and 
attempts  to  climb  on  the  train  from  between 
the  cars,  and  in  so  doinv  places  his  foot  on  the 
bnmj^er,  where  it  was  injnred  by  the  engine 
moving  op  to  couple  the  train,  he  is  guilty  of 
Gontributorj  uegUgeuce,  and  cannot  recover. 


2.  Whm  the  facta  m  andlnated,  and  the 

Inference  of  negligence  is  IrrealsoU^  the  ques- 
tion is  one  of  law  for  the  court. 

Commission  era'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  oonnty; 
John  Ellsworth,  Judge. 

Action  by  James  J.  Wardlaw,  by  James 
Wardlaw,  his  guardian  ad  Utem,  against  the 
California  Railway  Company.  Judgment  of 
zumsnit,  and  plaintiff  appeals.  Affirmed. 

Cross,  Hall,  Ford  ft  Kelly,  for  appeUant 
Ohlckerlngf  TlumtM  ft  Qx^ary,  fbr  r^QHrnd- 
ent 

BBARUy  O.  ^nils  aeUon  Is  brooght  to  re- 
cover damages  from  the  defendant,  a  corpo- 
ration, and  a  carrier  of  passmgani  1^  rail- 
road, for  personal  Injuries  sustained  by  the 
Infant  plahitlff,  while  boarding  defsndants 
car,  at  Frattvale,  In  tiie  county  of  Atemeda. 
At  the  trial,  and  upon  the  dose  of  tiie  avl- 
dence  on  the  part  <tf  plaintiff,  counsd  tot  de- 
fendant moved  for  a  nonsuit  upon  tbe  ground 
Otat  the  evidence  of  tbe  plaintiff  showed  that 
he,  tbe  said  idalntlff,  was  gnll^  of  contribu- 
tory negligence.  The  motion  was  granted  by 
the  court  and  Judgment  antered  in  favor  of 
defendant  for  costs.  Plaintiff  excepted  In 
due  form,  and  prosecutes  this  appeal  from 
the  Judgment  of  nonsuit  and  assigns  the 
gisnting  ct  the  motion  tot  nonsuit  as  error. 

It  was  admitted  at  the  trial  that  plaintiff 
was,  at  the  date  of  the  aeddoat  ot  tte  Me 
of  about  IS  years,  and  that  Jamea  Wardlaw 
bad  been  duly  appointed  his  guardian.  Ahn, 
that  the  defendant  corpomthm  owned  and 
operated  a  steam  railroad  In  the  county  of 
Alameda,  together  with  engines,  cars.  etc.. 
running  between  tbe  Tillages  of  Frultvale 
and  LaundiT  Farm  In  said  oonnty,  and  vras 
a  common  carrier  of  passengeis  for  hire  over 
said  railroad.  The  te^mony  of  plaintiff  was 
to  the  effect  that  on  Sunday,  May  21,  JSBS,  he 
purchased  a  ticket  In  San  Francisco  for  Iaou- 
dry  Farm,  and  In  company  with  a  part?  of 
young  friends  rode  on  the  Southern  fadflc 
can  to  Frultvale,  at  which  point  the  road  of 
defendant  begins.  The  cart  of  defendant 
were  what  plaintiff  terms  picnic  oars,  and 
were  platform  cars,  with  a  railing  anmmd 
them  and  seats  extending  across.  The  par- 
ties were  going  to  a  private  plcnle  and  ap- 
proached the  rear  end  of  the  train,  as  we  must 
Infer  from  the  fact  that  the  engine  was  at 
the  other  end.  but  iHX>bebly  not  attached  to 
tbe  train.  Upon  approaching  the  taaln,  wQfefa 
stood  In  fnmt  of  defendant's  depot  plaintiff 
passed  forward  upon  tbe  right-hand  side 
the  cars,  looking  Itorwaid,  and,  seeing  no 
steps,  he  attempted  to  dlinb  on  a  car  at  the 
end  where  it  was  attached  to  another  oar, 
by  putting  his  foot  upon  a  brakebeam,  his 
hands  on  the  platform,  and  swinging  himself 
up,  80  that  he  placed  his  othar  foot  upon  the 
bumper  just  in  time  to  have  it  caught  be- 
tween the  bumpers  and  crushed  as  the  en- 
gine started  the  cars  back  and  pressed  them 
together,  probably  In  coupling  onto  the  train. 
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Plaintiff  beard  no  b^.  whistle,  or  other  sig- 
nal from  the  engine.  After  his  Injury,  plain- 
tiff saw  that,  on  the  other  or  left-hand  side 
of  the  car  (on  the  depot  side),  there  was  an 
opening  In  the  railing  of  the  car,  and  steps 
by  which  to  ascend  to  It  On  cross-examina- 
tion plaintiff  said,  among  other  things:  "I 
cannot  handle  myself  as  well  as  a  hoy  who 
has  the  full  use  of  bis  limbs.  I  never  have 
been  able  to.  I  hare  to  be  careful.  I  can- 
not get  around  as  easily  as  other  boys,  and 
know  that  perfectly  well.  This  Is  only  on 
account  of  being  fleshy.  Am  not  injured  in 
any  other  way."  There  were  several  other 
witnesses  on  the  part  of  the  plaintiff,  from 
whose  testimony  it  is  to  be  Inferred  that  the 
Laundry  Farm  train  came  in  about  the  time 
plaintiff  and  bis  party  of  about  80  persons  ar- 
rived at  the  station.  The  train  came  down 
the  track  with  the  engine  in  advance,  which 
engine  was  switched  to  a  side  track  and  run 
back  to  be  attached  to  the  other  end  of  the 
train,  at  which  time  plaintiff  and  some  three 
others  of  the  party  attempted  to  board  the  car 
OD  the  right-hand  side,  and  between  the  ends 
of  two  cars.  The  witnesses  concur  in  stat- 
ing: (1)  That  they  beard  no  signal  from  the 
engine  as  It  backed  down  and  coupled  on 
the  train.  (2)  That  the  depot  was  on  the  left- 
hand  side,  and  that  thei-e  were  steps  and 
facilities  for  boarding  the  cars  on  that  side, 
and  none  on  the  other,  and  that  ample  time 
waa  given  for  passengers  to  board  the  train. 
(3)  The  cars  were  ordinary  platform  freight 
cars,  with  a  railing  constructed  around  them, 
except  with  an  opening  on  the  left-hand  side, 
and  steps  for  the  entry  and  exit  of  passen- 
gers, and  a  cover  over  the  top.  (4)  There  is 
no  evidence  tending  to  show  that  defendant 
knew  or  was  aware  of  the  position  of  plain- 
tiff when  It  attached  its  engine  to  the  train. 
(5)  At  the  moment  of  plaintiff's  injury  It  Is 
to  be  Inferred  the  cars  were  simply  crowded 
together  by  the  shock  of  attaching  the  en- 
gine. John  Noriega,  a  witness,  at  folio  44  of 
the  transcript,  says:  "I  felt  the  shock  of  the 
car  just  as  though  the  engine  had  been  hitch- 
ed on,  and  then  heard  the  scream." 

The  sole  question  In  the  case  Is  this:  Was 
there  aueh  evidence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  to  pre- 
clude a  recovery,  conceding  the  defendant  to 
have  been  negligent?  Negligence,  though  va- 
riously defined,  may  be  said  to  be  "the  fail- 
ure to  do  what  a  reasonable  and  prudent  per- 
son would  ordinarily  do  under  the  circum- 
stances of  the  situation,  or  doing  what  such 
a  permn  under  the  existing  cbTumstanees 
would  not  have  done."  Railroad  Co.  v.  Jones, 
05  U.  8.  439.  "Contributory  n^ligence,  in 
Its  legal  signlflcatlon,  is  such  an  act  or  omis- 
sion on  the  part  of  a  plaintiff,  amounting  to  a 
want  of  ordinary  care,  as,  concurring  or  co- 
operating with  the  negligait  act  of  the  de- 
fendant, Is  a  proximate  cause  or  occasion  of 
the  injury  complained  of."  Beach,  Oontrlb. 
Neg.  I  7.  It  Is  the  duty  of  a  railway  com- 
pai^,  aa  a  common  cancer  of  passengers,  to 


keep  its  stations  and  the  approadiea  thereto 
In  such  a  condition  that  those  having  occa- 
sion to  use  them  toe  the  purposes  tor  which 
they  are  designed  may  do  so  with  safety. 
So,  too,  the  duty  devolves  uptm  it  of  prepar- 
ing all  proper  means  of  Ingress  and  egress  to 
and  from  Its  cars  devoted  to  the  carriage  of 
passengers,  l^ls  duty  performed  by  the  rail- 
way c<nnpany,  the  reciprocal  duty  devolves 
upon  one  who  would  take  passage  by  the 
cars  to  use  his  natural  faculties  In  selecting 
such  means  and  place  of  access  thereto  as 
have  been  provided  for  that  purpose,  and  as 
promise  immunity  from  danger.  Not  to  do  so 
Is  evidence  of  negligence  on  the  part  of  the 
passenger,  and  where,  as  In  the  present  case, 
the  plaintiff  went  upon  the  side  of  the  car 
opposite  the  platform,  and  presumably  not 
the  place  arranged  to  receive  passengers, 
and,  finding  no  place  of  access,  attempted  to 
climb  upon  the  train  from  between  the  cars, 
with  the  barrier  of  a  railing  before  taim  to  be 
scaled  when  he  reached  the  level  of  the  car 
floor,  and  In  so  doing  placed  his  foot  upon 
the  bumper,  where  It  was  caught  by  the  con- 
necting car,  pressed  back  by  the  engine  mov- 
ing up  to  couple  on  the  train,  but  one  Infer- 
ence can  be  drawn  from  the  facts,  and  that 
Is  that  he  was  guilty  of  such  negligence  as 
is  denominated  negligence  In  law. 

As  a  general  proposition,  cases  of  negli- 
gence (to  which  those  of  contributory  negli- 
gence fwm  no  exception)  present  a  mixed 
question  of  law  and  fact,  In  which  It  de- 
volves upon  the  court  to  say,  as  matter  of 
law,  what  Is  or  amounts  to  negligence,  and 
upon  the  Jury  to  determine,  as  matter  of  fact, 
whether  or  not,  in  the  particular  case,  the 
facts  in  proof  warrant  the  Imputation  of  neg- 
ligence. Where,  however,  the  facts  are  un- 
disputed, and  the  Inference  of  negligence  Is 
Irresistible  and  not  open  to  debate,  doubt,  or 
rational  difference  of  opinion,  the  question 
becomes  one  of  law  to  be  passed  upon  by  the 
court.  Dufour  v.  Ilalhx)ad  Co.,  67  C&l.  319, 
7  Fac.  789;  Long  v.  Ballroad  Co.,  96  CaL  269, 
31  Pac.  170;  Jamison  v.  Railroad  Co.,  55 
Cal.  593;  Van  Praag  v.  Gale,  107  OaL  438,  40 
Pac.  555;  Maumus  v.  Champion.  40  OaL  121; 
Davis  v.  Button,  78  Gal.  247,  18  Pac  133, 
and  20  Pac.  545;  Meeks  v.  BaUrosd  Ca, 
62  CaL  602;  Glascock  v.  Ralhroad  Ga,  73 
Cal.  137,  14  Pac.  518;  Holmes  v.  Railway 
Co.,  97  Cal.  161,  31  Pac.  834.  That  plain- 
tiff's negligence  was  the  ^oxlmate  cause  of 
bis  injury  needs  no  argument,  and  there  is 
no  evidence  of  wanton  or  willful  negligence 
to  bring  It  within  the  purview  of  that  clasi 
of  cases  of  which  Esrey  v.  Pacific  Co.,  luS 
Cal.  541,  37  Pac.  500,  Is  a  fair  sample.  The 
gist  of  that  case  Is  involved  In  a  single  para- 
graph, as  follows: 

"The  party  who  last  has  a  clear  oppor- 
tunity of  avoiding  the  accident,  notwith- 
standing the  negligence  of  his  opponent.  Is 
considered  responsible." 

In  the  present  case  there  Is  nothing  to  In- 
dicate that  defendant  had  anj  knowledge  of 
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the  p^oaa  position  of  plaintiff.  Its  negli- 
gence eondsted  In  backing  Its  engine  against 
the  train  without  a  warning  signal,  and  for 
this  n^Ugence  plaintiff  is  not  entitled  to  re- 
cover because  of  bis  own  negligence,  without 
which  no  harm  would  have  come  to  blm. 
The  Judgment  appealed  from  ahonld  be  af- 
firmed. 

We  concur:    VANODIEP.aj  HAYNES,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  fy)regoing  oplnltm,  Oi»  judgmeiU  appealed 
from  Is  affirmed. 


RIGHTER  T.  BLASINGAMB.  <No.  18.419.) 
(Supreme  Oourt  of  California.    Dee.  20,  1805.) 

GOHPOBATIOyS  —  StOCKHOLDRRS'  LlABlLlTT  —  DlS- 
TILUKO  COBPORATIONS — CONTKIBUTION — LIMI- 
TATION ow  AoTioNa— Tbial— FlNDIKOa. 
1,  ReT.  St.  U.  S.  S  3261,  making  "every  per- 
son in  aiij^  manner  interested  in  the  nse'  of 
any  Btill  jointly  and  severally  liable  for  the  tax- 
es imposed  on  the  liqaors  diatilled  tlierefrom, 
renders  the  stockholders  of  a  distilling  corpo- 
ration liable  for  such  taxes. 

Z  A  Btoclcholder  of  inch  a  corporation  pay- 
ing more  than  his  share  of  euch  taxes  is  en- 
tiued  to  contribution  from  the  others. 

3.  A  right  of  action  for  contribution  from 
persons  jointly  and  severally  liable  for  a  debt 
accmes  only  on  tfae  payment  of  more  than  one's 
share,  and  limitation  does  not  begin  to  run 
against  an  action  therefor  until  then. 

4.  The  failure  to  directly  find  on  the  issue 
of  limitation  is  not  ground  for  reversal  where 
the  facts  found  show  that  a  finding  would  have 
necessarily  been  adverse  to  appellant. 

Department  1.  A^wal  from  superior  court. 
Fresno  county;  J.  B.  Webb,  Judge. 

Action  by  Charles  Rlchter  against  A.  Hen- 
nlngsac,  L.  A.  Blaslngame,  and  others.  There 
was  a  Judgment  for  plaintiff,  and  defraidant 
Blaslngame  appeals.  Affirmed. 

Sayle  &  ColdweU  and  W.  P.  Thompson,  for 
appellant.  G.  B.  Orabam  and  F.  H.  Short, 
for  respondent. 

PER  CURIAM.  This  Is  an  action  to  en- 
force contribution  by  defendants  as  stock- 
holders in  the  Frultvale  Wine  &  Fruit  Com- 
pany, a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  California,  on  account  of  money  paid  by 
the  assignor  of  plaintiff  upon  a  Judgment 
against  the  stockholders  In  said  corporation, 
and  in  favor  of  the  United  States,  for  $1,827.- 
40,  due  to  the  United  States  as  a  balance  on 
a  tax  of  90  cents  per  gallon  upon  the  distilla- 
tion of  5,586  gallons  of  brandy  and  spirits 
by  said  corporation,  between  August  1,  1SS7, 
and  S^tember  22,  1887,  which  Judgment  Is 
averred  to  have  been  paid  February  2,  1882, 
by  the  First  National  Bank  of  Fresno,  a  cor- 
poratloa  organized  and  existing  under  the 
laws  of  the  state  ot  California,  a  stockholder 
In  the  corporation  first  named,  and  one  of 
the  defendants  and  judgment  debtors  in  said 
jndsmeot  In  fiivor  of  the  United  States. 


Plahitlff,  as  the  assignee  of  said  First  Na- 
tional Bank  of  Fresno,  had  Judgment  In  the 
court  below  against  sundry  of  the  defend* 
ants  herein,  and  against  the  defendant  L.  A. 
Blaslngame,  for  $213,  from  which  Judgment 
said  Blaslngame  alone  appeals.  The  cause 
comes  up  on  the  Judgment  roll,  without  a 
statement  or  bill  of  exceptions. 

Appellant  contends  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him,  and  that  the  findings 
of  the  court  are  not  sufficient  to  support  the 
Judgment  So  much  of  the  complaint  as  Is 
necessary  to  Illustrate  the  point  made  by  ap- 
pellant may  be  epitomized  as  follows:  (1) 
The  Frultvale  Wine  &  Fruit  Company  was 
a  California  corporation.  (2)  Defendant  (ap-' 
pellant  here)  was  a  stockholder  in  said  cor- 
poration, and  the  owner  and  holder  of  10 
shares  of  its  corporate  stock,  out  of  141 
shares  Issued.  (3)  The  corporation  distilled 
fi,580  gallons  of  brandy  and  spirits,  upon 
which  it  was  liable  to  pay  to  the  government 
of  the  United  States  a  tax  of  90  cents  per 
gallon,  and  which  amounted  In  the  aggregate 
to  $5,027.40.  (4)-  In  1890  the  United  States 
of  America  brought  ao  action  In  the  circuit 
court  of  the  United  States,  Ninth  circuit. 
Southern  district  of  California,  against  the 
First  National  Bank  of  Fresno,  and  certain 
others,  all  stockholders  in  said  corporation, 
to  recover  from  them  said  tax.  (5)  The  cor- 
poration was  insolvent,  and  had  no  property. 
(6)  The  United  States  recovered  Judgment  fdr 
$2,163.02.  (7)  On  January  2,  1892,  an  exe- 
cution Issued  on  said  Judgment,  and  was 
about  to  be  levied  upon  the  property  of  said 
bank  (defendant),  when  It  paid  the  judgment, 
and  assigned  its  claim  or  right  to  contribu- 
tion by  the  other  stockholders  to  the  plain- 
tiff and  respond^t  herein.  (8)  It  does  not 
affirmatively  appear  that  appellant  was  a  de- 
fendant in  said  action  by  the  United  States. 

The  question  Is,  does  the  foregoing  state- 
ment show  a  liability  for  his  proportion  of 
the  tax  upon  the  part  of  the  appellant,  cither 
under  the  laws  of  the  United  States,  or  un- 
der the  constitution  and  laws  of  tbe  state  of 
California?  So  much  of  the  act  of  congress 
of  1872  as  bears  upon  tbe  subject  Is  to  be 
found  In  tbe  latter  part  of  section  3251  of 
the  Revised  Statutes  of  the  United  States, 
and  is  as  follows:  "Bvery  proprietor  or 
possessor  of  and  every  person  in  any  manner 
interested  in  the  use  of  any  still,  distillery, 
or  distilling  apparatus,  shall  be  jointly  and 
severally  liable  for  the  taxes  Imposed  by 
law  on  the  distilled  spirits  produced  there- 
from," eta  A  Btockh(dder  In  a  private  cor- 
poration for  profit  is  not  in  any  proper  sense 
the  owner  of  the  property  of  the  corporation 
as  such.  He  has,  however,  a  direct  interest 
in  the  corporation.  In  Plimpton  v.  Bige- 
low,  93  N.  T.  592,  it  was  said;  "The  right 
which  a  shareholder  In  a  corporation  has,  by 
reason  of  his  ownership  of  shares,  is  a  right 
to  participate  according  to  the  amount  of  bis 
stock  in  the  surplus  profits  of  ttie  corpora^ 
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tlon  on  A  dlTtelon,  and  nltlmatelr  on  its  dls- 
Bolutlon,  hi  the  aaaets  remaining  after  pay- 
ment of  its  debts."  OlblranB  t.  Mabon,  186 
V.  S.  B^,  10  Sup.  Ct  1067,  and  Kohl  t.  LI- 
lienthal,  81  Cal.  378,  20  Pac.  401,  and  22  Pac. 
689,  are  to  like  effect.  A  stockholder  has 
an  Insurable  Interest  in  the  property  of  the 
corporation.  Riggs  t.  Insurance  C!o.,  125  N. 
T;  7.  25  N.  H.  1058;  Warren  v.  Inaurance  Co., 
31  Iowa,  464.  At  common  law,  a  stockhold- 
er In  a  corporation,  on  account  of  his  Inter- 
est, was  not  a  competent  witness  for  the 
corporation  in  an  action  against  It,  or  to 
serve  as  a  judge  or  juror  where  the  corpora- 
tion was  a  party.  We  must  not  confound 
the  liability  of  a  stockholder  In  a  corpora- 
tion, under  the  law  of  Its  creation,  with  thiCt 
imposed  npon  him  by  the  act  of  congress. 
His  liability  under  the  latter  Is  quite  inde- 
pendent of  the  former,  and  is  just  what  the 
act  of  congress  has  imposed  npon  him.  That 
liability  under  the  law  applies  not  only  to 
every  proprietor  and  possessor  of  &  still, 
but  also  to  "every  person  in  any  manner  in- 
terested in  Uie  use  of  any  still,  distillery," 
etc.,  and  makes  them  all  jointly  and  several- 
ly liable  fOr  the  tax.  So  far  as  we  know 
this  particular  prorision  of  the  act  has  not 
received  an  Interpretation  by  the  snpreme 
court  of  the  United  States.  In  1876  the  act- 
ing secretary  of  the  treasury  addressed  to 
the  attorney  general  of  the  United  States 
this  precise  question,  in  the  following  lan- 
guage: "Is  a  stockholder  In  a  distilling  cor- 
poration, not  otherwise  liable  for  the  debts 
of  the  corporation  beyond  the  amount  of  his 
stock  therein,  made  Individually  liable  there- 
for by  the  provislms  of  section  3351  of  the 
Revised  Statutes,  and  can  his  individual 
property.  In  no  way  connected  witJi  the  busi- 
ness of  such  corporation,  be  seized  and  dis- 
trained tor  taxes  due  on  spirits  produced  by 
It?"  The  answer  was:  "I  am  of  the  opin- 
ion that  the  section  cited  does  Include  stock* 
holders  of  private  corporations  engaged  in 
dlstining  for  gain,"  etc.  The  opinion  pro- 
ceeds to  argue  that  stockholders  are  Includ- 
ed  in  the  expression  "every  person  in  any 
manner  Interested,"  and  are  therefore  jointly 
and  severally  liable  for  the  tax.  15  Op. 
Attys.  Oen.  p.  CS^.  A  similar  opinion  may  be 
found  In  volmne  16,  at  page  10,  where  It  was 
held  that  being  jointly  and  severally  liable 
under  the  provisions  of  section  3251,  Rev. 
St,  for  the  taxes  imposed  upon  the  spirits 
nmnuflfictured  by  the  corporation,  stockhold- 
&m  fhereln  could  not  be  accepted  as  sureties 
upon  a  bond  required  of  the  corporation  by 
another  section.  These  opinions,  while  not 
conclusive,  are  valuable  as  serving  to  show 
the  Interpretation  given  to  the  section  of  the 
Revised  Statutes  under  consideration  by  the 
department  of  justice  of  the  federal  govern- 
ment Like  considerations  apply  to  the  rul- 
ing of  the  circuit  cotirt,  in  holding  the  stock- 
tKdders  liable  for  the  tax  due  from  the  cor- 
poration In  the  case  which  serves  as  a  predi- 
cate for  tills  action.   We  are  oi:  opinion  that 


the  Btockb<^deni  In  the  ootpMsficMi  had  avch 
an  interest  in  the  use  of  the  distillery  aa  ren- 
dered them  jointly  and  severally  liable  for 
the  tax  upon  the  ^Irita  distilled  therein, 
within  the  purview  of  section  3251  of  the  Re- 
vised Statutes,  and  hence  that  the  allega- 
tions of  tbe  complaint  stated  facts  anffldent 
In  tbat  respect  to  constitute  a  cause  of  ac- 
tion against  them,  and  that  the  facts  as 
foimd  by  the  court  which  affirm  these  alle- 
gations were  sufficient  In  tbat  respect  to 
support  tbe  jndgm«it 

In  Uie  absence  of  any  statement  or  bill  of 
exceptions,  we  must  Infer,  In  favor  of  tbe 
judgment,  that  there  was  evidence  In  sup- 
ped of  every  material  fact  found  by  tbe 
trial  conrt;  and  hence  we  cannot  assume 
that  tbe  judgment  In  tbe  drcolt  court  agatest 
the  bank  and  others  was  accepted  by  such 
trial  court  as  conclusive  evidence  that  de- 
fendants In  this  action,  who  were  not  par- 
ties to  the  original  suit  In  the  drcnit  oonrt, 
were  bound  by  the  judgment  therdn;  but 
on  the  contrary,  we  must  presume  that  the 
evidence  established  their  liability  precisely 
as  charged  In  the  complaint  and  fionnd  by 
the  court,  wtilch,  as  we  have  before  obeerr- 
ed,  was  sufficient  to  estaMIah  the  llaUUty  of 
tbe  defendant  h^e. 

The  cause  of  action  against  these  defend- 
ants is  not  based  upon  the  judgment  against 
the  bank  and  others,  but  upon  the  fact  that 
the  Fruitvale  Wine  &  Fruit  Company,  a 
corporation,  owned,  possessed,  and  operated 
a  distillery,  and  manufactured  distilled  qilrits 
upon  which  there  was  a  tax  doe  to  tJie  gov- 
ernment of  the  United  States,  and  that  these 
defendants,  as  BtocIchc4der3  In  said  corpora- 
tion, were  interested  therein,  and  hence  lia- 
ble nnder  the  statute.  These  facts,  being 
charged  and  found,  establish  their  llabnity. 
Being  jointly  and  severally  liable,  defend- 
aots  are  liable  to  contribute  their  proportion 
to  their  co-obligors,  who  tiave  paid  tte  de- 
mand for  which  ail  were  liable. 

'Hie  appellant.  In  his  answer,  ideaded  the 
statute  of  UmitatlonB,  and  In  tils  brief  urges 
that  *Hhe  findings  do  not  support  tbe  jtidg- 
ment,  for  the  reason  that  there  are  no  find- 
ings upon  defendants'  plea  of  the  statute  of 
limitations."  In  the  findings  as  originally 
prepared,  and  npon  which  the  judgment  was 
entered,  there  was  no  finding  upoo  the  stat- 
ute of  limitations,  but  several  weeks  after 
the  entry  of  the  judgment.  Hie  court,  by  au 
ex  parte  order,  and  upon  the  ground  that 
It  had  Inadvertently  omitted  them,  made  and 
caused  to  be  filed  findings  upon  this  plea. 
This  practice  was  unauthorized,  and  It  may 
be  conceded  was  erroneous,  but  it  does  not 
follow  that  the  judgment  should  be  reversed 
on  that  ground.  The  judgment  does  not  de- 
pend upon  these  findings,  but  finds  Ita  sup- 
port in  the  findings  whidi  were  originally 
filed.  The  appeal  Is  brought  hero  upon  the 
judgment  roll  alone,  without  any  UU  of  ex- 
ceptions, and  the  facts  found  hy  the  ooort 
show  of  ttaemsdves  tbat  tiie  aetlait  la  sot 
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baired  hj  BmiteUoB,  and  auj  flndins  that  i 
the  court  would  bave  majde  tiyon  Hila  plea 
most  ha.Te  been  adverse  to  the  defeodant. 
A  formal  flndinc  to  that  ^ect  in  the  ab- 
sence ot  all  tiio  evlAmoB  upon  which  the 
facts  foond  are  based,  would  be  bat  a  con- 
olnslon  of  l&w,  and,  whether  glTftn  or  omit- 
ted, would  not  constitute  reverslblo  error. 
The  flndlngs  skow  that  Ha  demand  of  Ite 
United  States  was  paid  hj  the  First  Na- 
tional Bank,  of  Frasno,  the  assignor  df  plain- 
ttfl,  OA  the  8d  day  of  February,  18^  The 
present  actioa  waa  brouglit  Angost  18.  iSB^ 
less  tiiaa  two  years  themfter.  "A  party 
aeqolvea  a  right  to  contritratlen  as  soon  as 
he  pays  moie  tium  his  ^re,  bnt  net  until 
then,  and  eonsequuitly  the  statnta  of  llmlta- 
tloDS  does  not  oegln  to  nm  until  then."  2 
ParSk  CcHit.  (Sth  Ed.)  p.  ST,  and  easss  t&ere 
cited;  aberwoDd  t.  Dvnbar,  S  Cal.  SS.  Hie 
UabUity  of  a  oe-obUg(R!>  to  contribution, 
wnete  not  ftnmdad  upon  an  tnstmmeat  In 
writlog,  is  goTemed  by  the  first  eubdlvlalon 
<a  seetloa  330  of  the  Code  of  Civil  Procedore. 
and  is  barred  in  two  yeara 
Tbs  Jadgnent  appeal  fnun  la  afflrsaed. 


NOSTHXnr  T.  BANKBR9  LIFV  ABSTf. 
(No.  15,988.)* 
(Bvpreme  Court  of  Oalifomia.    Dec.  2S,  1895.) 
iHsoaAwm  CsRTiriCATB  —  Failukb  to  Pat  Aa- 

An  inanrance  certificate  prorided  that 
on  fail  ore  to  make  pafments  at  mattulty  In  Jan- 
uary, April,  July,  or  October,  the  membership 
should  be  forfeited.  The  inaared  was  mortally 
wouuiled  April  2St)i,  and  died  May  Ist.  '  The 
last  day  of  April  felt  on  Sunday,  and  the  April 
assessment  was  sot  paid.  Code  Civ.  Proc.  S 
IS,  proTidea  that  when  any  contract  is  to  be 
perfcmned  on  a  holiday,  H  may  be  performed 
upon  the  next  hnslness  day.  Beld,  that  the 
last  day  to  pay  the  assesnnent  was  May  1st, 
and,  the  insured  harinff  died  on  that  day,  the 
membership  was  In  force. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  dty  and  county 
ot,  San  Franoiaco. 

Charlotte  Northey  sued  the  Bankers'  Life 
Association,  a  corporation,  on  an  Insurance 
certificate.  Judgment  for  defendant  Plain- 
tiff appeals.  Reversed. 

▼an  Ness  Ib  Bedmao.  for  sgpsHsat  BbA- 
don  6.  IMlfCT,  for  respondent: 

BBLOHBB,  a  On  2B;  1882,  a  etatttft- 
oate  of  memberridp  in  the  defmdant  cw* 
ppratlon  was  teued  to  Frank  T.  Norther, 
providing  that,  In  tbe  event  of  hla  death  Aat- 
log  his  Biembanhlps  tals  wlfe^  Charlotte 
Northey.  who  was  named  In  the  certificate 
aa  tMneAcIaiT,  should  receive  Ilia  mm  of 
92,000,  and  the  zetum  of  a  portka  of  the 
guaranty  fund,  amounting  to  (SI.  Tbe  eer- 
tlflcate  also  pnrvldad  that  "upon  tbe  CaUora 
of  thb  ahovenamed  member  to  make  any 
payment  due  fiiom  him  to  tbe  associatlun  at 
Its  maturity  In  January,  April,  July,  or  Dc- 

*  Bebearing  denied. 


tober  of  each  yiar,  his  guaranty  d^slt  shaJl 
be  forfeited,  and  his  member^lp  shall  thei*e- 
upon  cease."  Certaiii  payments  became  due 
from  Northey  to  the  association  In  the 
months  of  July  and  October,  1802,  and  Janu- 
ary, 1803,  and  were  made  at  tlielr  respective 
dates  of  maturity  In  said  months.  Upon  or 
about  April  1,  189S,  Northey  received  from 
the  defendant  a  written  notice  that  an  as- 
sessment of  $3.10  bad  been  levied  against 
him,  and  that  the  said  sum  must  be  paid 
dturlug  the  month  of  April,  ISOa  .  Upon  April 
28th,  Northey  was  shot  and  mortally  wound- 
ed, and  upon  May  1st  be  died.  The  last  day 
of  April  ten  upon  a  holiday  (Sunday),  and 
tlda  last  asseaemeDt  was  never  paid.  Subse- 
quoat  to  the  death  of  Northey,  the  plaintiff, 
who  was  the  payee  named  In  the  certificate, 
furnished  the  defendant  due  notice  and  proof 
of  hla  death,  and  otherwise  performed  all 
tbe  conditions  of  the  certificate  required  of 
her;  bnt  tbe  defendant  refused  to  pay  to  her 
the  said  sum  of  $2,031,  or  any  part  thmof. 
Thereafter  the  plaintiff  commenced  this  ac- 
tion, and.  In  an  amended  complaint,  set  forth 
the  facta  as  above  stated,  and  demanded 
Judgment  against  the  defendant  for  the  sum 
of  $2,0S1,  with  Interest  and  costs.  The  de- 
fendant demurred  to  the  comphUnt  upon  the 
^onnd  ttiat  It  appeared  therefrom  that  tha 
aasessment  maturing  and  pi^Ue  during  tbe 
month  of  April,  1808,  was  not  paid  during 
said  month,  or  at  all,  and  that  the  nonpi^ 
ment  of  the  same  at  Its  maturity  caused  tba 
mMnberahlp  of  Norths  In  the  association  to 
ceaae  before  bis  death.  The  court  sustained 
the  demurrer,  and  gave  judgment  tbr  tbe 
defendant,  from  which  the  plaintiff  appeals. 

It  vpiU  be  observed  that  the  c»ily  fwovMrai 
In  the  certificate  as  to  the  foiMtuze  of  mem- 
bership is  that  upon  the  failure  <tf  the  as- 
sured make  any  payment  due  from  him 
to  tba  asBodatkm  at  its  maturity  In  January, 
April,  July,  ta  Octobw  of  each  yew,"  his 
membership  shall  cease.  This  In  no  vmy 
fixes  tJie  day  or  date  of  maturity.  It  might 
be  the  last  or  any  other  day  of  the  month. 
And  as  against  the  insurer,  In  the  atnencs  of 
anyfliing  more  deflDtte,  It  would  be  ^Ksumed 
to  be  tii^  last  day  of  the  month,  the  general 
rule  being  that,  **where  the  langu^  of  a 
policy  may  be  understood  in  man  senses 
than  on^  it  Is  to  be  constmed  most  strongly 
SBBlnat  the  Insnnr,  because  be  frames  It, 
and  is  sqppesed  to  make  It  as  potent  as  pos* 
sUde  in  his  own  favor."  Bankin  v.  Insur- 
ance Co.,  88  CaL  200, 26  Pac  872;  Thompson 
V.  Insurance  Co.,  186  TJ.  8k  287,  10  Sup.  Gt. 
1018;  Civ.  Code,  |  1664.  It  will  also  be  ob- 
sorved  that  the  notice  of  the  assessment  of 
98.10  which  was  not  paid  was  oidy  ttiat  the 
said  sum  must  be  paid  during  the  month  of 
April,  1893.  This  was.  In  etTeet,  a  notice  that 
the  insQzed  would  have  to  and  Inclutog  the 
last  day  of  April  to  make  13ie  payment 

Our  Codes  provide;  "^'beuever  any  act 
of  a  secular  nature,  other  than  a  woriE  of 
neoesslty  or  mercy.  Is  appointed  by  law  ar 
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contract  to  be  performed  upon  a  particular 
ia.y,  -wlilch  day  falls  upon  a  holiday,  sucb 
act  may  be  performed  upon  the  next  busi- 
ness day  with  the  same  effect  as  If  It  had 
been  performed  upon  the  day  appointed." 
Code  Clv.  Proc.  fi  18;  CIt.  Code,  {  11.  In 
Blackwood  t.  Packing  Co.,  71  CaL  461, 
12  Pac.  493,  the  time  for  the  defendant  to 
answer  was  extended  by  stipulation  "to,  and 
to  Include,  February  17, 1884."  On  the  18th 
of  February,  no  answer  being  filed,  the  de- 
fault of  the  defendant  was  entered  and  judg- 
ment rendered  In  favor  of  the  plaintiff.  In 
due  time  the  defendant  moved  to  set  aside 
the  default  and  judgment  upon  the  ground 
that  the  default  was  entered  and  the  judg- 
ment rendered  before  the  time  to  answer 
had  expired.  The  17th  day  of  February  fell 
upon  Sunday,  a  holiday;  and,  on  appeal  from 
the  order  of  the  trial  court  denying  the  mo- 
tion, It  was  held  that  under  the  stipulation, 
and  the  provisions  of  the  Codes,  the  defend- 
ant was  entitled  to  answer  at  any  time  dur- 
ing the  succeeding  Monday.  In  Campbell  v. 
Society,  4  Bosw.  208,  the  assured  held  a 
policy  which  provided  that  it  would  not  be 
In  force  "If  the  premiums  remain  unpaid  be- 
yond thirty  days  after  becoming  due.*'  A 
premium  became  due  on  the  29th  of  May. 
and  the  policy  holder  was  notified  that,  un- 
less the  same  should  be  paid  "on  or  before 
thirty  days  from  that  date,  the  policy  will 
become  void."  The  last  day  of  the  SO  days 
was  Sunday,  and  the  question  was,  could  the 
tender  of  the  premium  be  made  on  the  Blon- 
day  following?  It  was  held  that  It  could,  and 
that  the  policy  was  not  forfeited  because 
payment  was  not  made  within  the  SO  days. 
In  Hammond  v.  Insurance  Co.,  10  Gray,  306, 
the  assured  held  a  policy  which  provided 
that  the  luremlums  should  be  paid  quarterly, 
in  advance,  "on  or  before  the  day,  at  noon, 
on  which  the  same  shall  become  due  and 
payable."  A  premium  became  due  on  Octo- 
ber Ist,  which  was  Sunday,  and  It  was  held 
that  a  tender  on  the  day  following  was  In 
time.  The  court  said;  "The  day  of  payment 
was  on  this  occasion  the  first  day  of  Octo- 
ber. That  day,  as  It  appears,  fell  on  Sun- 
day; and,  this  being  so,  he  was  en^tled  to 
the  ordinary  privilege  of  discharging  his  ob- 
ligation  on  the  Monday  following.  The  quar^ 
ter-yearly  payment,  It  is  true,  In  terms,  be- 
came payable  on  Sunday  noon;  but  that  day 
was  not  a  day  for  secular  business,  and  there- 
fore, legally  speaking,  Sunday  was  not  the 
day  'at  which  the  same  became  payable'; 
and  so,  by  the  very  provisions  of  the  poUcy, 
properly  construed,  the  quarterly  premium 
was  seasonably  tendered  on  Monday."  In 
Bliss  on  Life  Insurance  (2d  Ed.,  p.  S17)  It  Is 
said:  "If  the  last  day  for  the  payment  of 
the  premium,  as  fixed  In  the  policy,  occurs 
upon  Sunday,  at  noon,  the  premium  is  not 
payable  till  the  following  Monday,  and  the 
company  is  liable  if  the  assured  dies  Sunday 
afternoon."  In  Sands  v.  Lyon,  18  Conn.  18, 
'  the  fattier  of  the  defendant  devised  to  him 


certain  real  property  eondltiim  tiiat  he 
do  pay,  In  one  year  next  after  my  decease, 
to  each  of  my  daughters,  •  •  •  one  hun- 
dred dollars."  The  last  day  of  the  year,  next 
after  the  death  of  the  testator,  f^  on  Sun- 
day, and  the  court  held  that  payment  might 
be  made  on  the  following  Mondi^,  sajii^: 
"We  think  that  the  defendant  had,  .by  the 
terms  of  the  devise,  a  full  year  allowed  him 
for  paying  the  money,  and,  therefore,  that 
he  was  not  bound  to  pay  tt  on  the  Saturday 
preceding  the  day  on  which  the  year  ex- 
pired." And  In  Weeks  t.  Hull,  19  Conn.  376. 
the  court,  referring  to  Sands  v.  Lyon,  anpra, 
said  that  that  case  recognized  a  conserva- 
tive principle,  which  ought  to  govern  all  oth- 
er cases  to  which  It  Is  applicable,  namdy, 
"that  the  computation  of  time  should  be  so 
made  as  to  protect  a  right  and  prevent  a 
forfeiture,  if  this  can  be  done  wltboot  Tl<4at- 
Ing  a  clear  Intention  or  a  positive  provision." 

Without  following  the  adjudicated  cases 
further,  It  Is  enough.  In  our  opinion,  to  say 
that,  as  Northey  had  to  and  Including-  the 
last  day  of  April  to  pay  the  assessment 
against  him,  and  as  that  day  was  Sunday, 
he  was,  under  the  law,  as  declared  by  the 
Codes  and  the  cases  dted,  entitled  to  mate 
the  payment  at  any  time  during  the  ensuing 
Monday.  It  follows,  therefore,  that  his  cer- 
tificate of  membership  was  still  In  force  at 
the  time  of  his  death,  and  that  the  court 
erred  in  sustaining  the  demurrer  to  the  com- 
plaint The  judgment  shoidd  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  overrule  the  demnrm. 

We  concur:   HATNB8,  C;  BRITT,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  thq  judgment  la  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  oTermle  the  de- 
murrer. 


ARBIOS  v.  SAN  BERNARDINO  COUNTI. 
(L.  A.  84.) 

(Supreme  Court  of  California.  Dee.  2S,  ISOtL) 
Commss  —  Aixovakcs  or  'Claihs  —  Aorioit 

AOAINST  COD5TT. 

The  couQlT  government  act  (section  4SSi 
provides  for  an  allowance  by  the  snperviscHTS  of 
a  portion  of  a  claim  presented,  and,  if  a  claim- 
ant is  unwilling  to  receive  the  amoont,  for  the 
reconsideration  thereof.  Section  44  provides 
that  a  claimant,  if  dissatisfied  after  final  action 
of  the  board,  may  sue  the  county.  Held  that, 
where  a  claim  is  allowed  in  part,  claimant  can- 
not sue  on  the  entire  claim  without  first  notifr- 
ing  the  snperTiaora  of  his  unwilUngneas  to  ac- 
cept the  allowance. 

Departmocit  1.  Appeal  tnun  mapaiK 
court,  San  Bernardino  connty;  QeargB  K 
Otis,  Judge. 

Action  by  one  Arbloa  against  the  eonnty 
of  San  Bernardino.  From  the  Judgment  sns 
talning  a  demurrer  to  the  oomplalnt;  plaii* 
tlff'appeab.  Affirmed. 
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Henry  W.  Nlabet,  for  appellant  BiraiA  B. 
Daley,  for  respondent 

HARRISON,  J.  Tlie  plaintiff  Is  constable 
of  one  of  the  townships  In  the  county  of 
San  Bernardino,  and  on  the  Sth  day  of  May, 
1894.  filed  with  the  clerk  of  the  board  of  sn- 
pervlsora  of  that  county  and  presented  his 
claim  for  $383.40,  properly  itemized  and  Tcrl- 
fled,  for  aerrlcea  rendered  by  him  as  such 
constable.  The  board  of  snperrlsors,  at  Ita 
meeting  on  the  7tb  of  Augost  allowed  the 
claim  for  $188.99.  Thereupon  the  plaintiff 
commenced  the  present  action  to  recover 
the  full  amount  of  Us  claim.  A  demnrrer 
to  the  complaint  was  sustained  by  the  court 
and  from  the  Judgment  entered  thereon  this 
appeal  Is  taken. 

The  controTerted  question  on  this  appeal 
is  whether  the  plaintiff  was  authorized  to 
bring  an  action  upon  the  claim  before  the 
saperrlsors  had  acted  thereon,  after  being 
Informed  of  his  unwillingness  to  accept  the 
amount  allowed.  Section  43  of  the  county 
gOTemment  act  (St  1893,  p.  S64),  after  pro- 
Tldlng  that  the  board  of  superrlsors  may  al- 
low a  portion  of  a  claim  presented,  provides: 
"If  the  claimant  Is  unwilling  to  receive  such 
amount  In  full  payment,  the  claim  may 
again  be  considered  at  ttae  next  regular  aac- 
ceedlng  session  of  ttae  board,  but  not  after- 
wards;" and  section  44  provides:  "A  claim- 
ant dissatisfied  with  the  rejection  of  his 
claim  or  demand,  or  with  the  amount  allow- 
ed him  on  his  account  may  sue  the  county 
therefor  at  any  time  within  six  months  aft- 
er the  final  action  of  the  hoard,  but  not  aft- 
erwards." This  provision  in  section  44,  lim- 
iting Ills  right  to  Bue  the  county  to  six 
months  after  Its  "Anal  action"  upon  his 
<dalm.  Implies  that  ttae  board  is  to  act  more 
ttaan  once  thereon,  and  Its  "final  action"  Is 
that  which  In  the  concluding  portion  of  sec- 
tion 43  Is  directed  to  be  taken  when  it  has 
again  conridered  the  claim,  after  learning 
that  the  claimant  is  dlsaatisfled  with  Its  pri- 
or action.  The  supervisors  would  not  know 
whether  the  claimant  would  be  willing  to  ac- 
cept ttae  amount  allowed,  unless  he  should 
In  some  way  Indicate  tail  disposition,  and 
until  they  were  informed  of  his  unwilling- 
ness than  would  be  no  occasion  for  them  to 
again  consider  the  claim.  Statniss  requiring 
the  presmtatUm  of  claims  against  a  county 
are  framed  vrlth  the  purpose  Qf  avoiding 
useless  expense  In  litigation,  and  to  give  to 
the  county  ample  opportuni^  to  avoid  such 
expense;  and  we  hold,  therefore,  that  un> 
der  a  proper  construction  of  the  concluding 
iwrtion  of  section  48  the  plaintiff  was  requir- 
ed to  Indicate  to  ttae  supervism  tais  nnwlU- 
iDgness  to  accept  the  amount  which  they 
had  allowed,  and  give  them  an  opportunity 
to  again  consider  his  clslm,  in  order  that 
the  county  might  have  an  opportunity  to 
avoid  incurring  tbe  costs  of  litigation  which 
by  section  44  would  be  Imposed  upon  It  If 
he  should  recover  a  Judgment  for  more  than 


the  amount  for  which  the  claim  was  allow- 
ed. He  was  not  authorized  to  bring  a  suit 
upon  his  claim  until  after  they  had  again 
taken  action  thereon.  The  Judgment  Is  af- 
firmed. 

We  concur:  GABODTTID,  J.;  TAN 
PLBBT,  J. 


OONLAN  T.  SULLIVAN  et  aL    (Sac.  49.) 

(Sapreme  Ooort  of  California.    Dec.  SL  1896.) 

VsnnoB  AHD  PoRoaABBB  —  Fbavo  or  Pdbobasbb 
— Bbbcibbioi^Ihfbovbmbkts— Svi^ 

FICIBKaT  or  FlKDIKOS. 

1.  Where,  by  a  mistake  of  fact  a  vendor 
believed  the  lot  conveyed  to  be  mortgaged  for 
$600,  instead  of  another  lot  owned  by  turn,  and 
offered  to  sell  it  for  ^700,— S200  to  De  paid  in 
cash,  balance  to  be  paid  on  the  mortgage,— and 
the  purchaser,  after  telephoDiag  the  recorder, 
and  learning  the  vendor's  mistake,  bought  the 
lot  on  said  terms,  intending  to  defraud  Ute  ven- 
dor of  the  fSOO;  the  vendor  could,  on  discover- 
ing his  mistake,  and  on  the  refusal  of  tlie  gran- 
tee to  pay  the  $500  to  liim  or  the  mort^^ee. 
and  on  tendering  the  $200  received,  mauitain 
an  action  for  rescisalon. 

2.  A  finding.  In  an  action  to  resdnd  a  sale 
of  land,  that  defendants  expended  a  certain 
sum  on  the  property,  wonld  not  entitle  defend- 
ants to  be  reimbursed  for  that  amount  i^  the 
absence  of  a  finding  that  the  value  of  tiie  prop- 
erty was  increased  by  that  amonnt 

Department  1.  Appeal  from  superior  court, 
Butte  county;  John  O.  Gray,  Judge, 

Action  by  William  Conlan  against  John 
SuUiTan  and  another  for  the  rescission  of  a 
sale  of  land.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Reardan  &  White,  for  appellants.  John 
Oale  and  J.  M.  McOee,  for  respondent 

PESt  OCBIAM.  This  is  an  action  of  re- 
scission. Ttae  findings  of  the  court  were  In 
accord  with  ttae  allegations  of  the  complaint, 
and  Judgment  went  for  plaintiff.  The  ap- 
peal la  from  the  Judgment  and  the  merits 
of  ttae  case  will  be  determined  by  a  consid- 
eration of  ttae  suificlency  of  ^  complaint  in 
stating  a  cause  of  action.  It  appears  sub- 
stantially finm  the  complaint  that  plaintiff 
owned  a  tot  worth  $700.  By  reason  of  a  mis- 
take of  fact  tae  fully  believed  ttaat  It  was 
mortgaged  for  $600;  wtaen  It  was  another 
and  different  lot  that  was  so  mortgaged.  He 
offered  to  sell  ttae  tot  to  appellants  for  $700, 
-$200  to  be  paid  In  cash,  tiie  balance.  $500. 
to  be  paid  on  tiie  mortgage.  Tbe  app^Iants, 
through  tlieir  attorney,  tel^boned  to  the 
recorder,  and  teamed  that  respondent  was 
mistaken,  and  that  the  lot  was  not  incum- 
bered at  alL  Then  they  agreed  to  buy  the 
tot  And  pay  tlierefor  $700;  to  be  paid  as 
atwve  stated.  They  did  not  Intend  to  IceeP 
this  agreement  but  did  Intend  to  take  ad- 
vantage oC  reoMudent's  mlstalK,  to  obtain 
ttae  property  for  $20(^  and  to  defraud  him  of 
the  balance  of  the  purchase  price,  $600l  Ttae 
$200  waa  paid,  and  the  transfer  made.  SutH 
seqaently  the  plaintiff  ascertained  his  mls- 
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tain,  and  demanded  that  tte  fOOO  be  paid  to 
him,  or  to  his  auntEaffee,  in  aatlsfactlon  of 
tte  mortiage  upon  the  otb«r  lot  Defend- 
ants refnaed  w>  to  do.  Plidntiff  thereupon 
tendered  tbe  9200  recelTed.  wltb  Intoeat, 
and  demanded  a  reconveTance,  wblcta  tender 
and  demand  were  also  rcfusedL  We  tUnk 
the  foregoing  statement  of  facts  solBolftnt 
to  justify  relief  by  a  court  of  equity,  and 
that  the  contract  should  be  set  aside. 

The  court  made  a  flndlns  to  the  effect  that 
-defendants  had  expended  V282  upon  the 
property,  but  made  no  flndins  as  to  the  in- 
creased Talne  of  the  propnty  by  reastm  of 
this  expendltnte  of  money.  The  mere  ex- 
penditure of  money  upon  the  property  by 
defendants  Is  not  sufficient  to  Justify  a  reinw 
bnrsement  of  tbe  amount  expended.  Per^ 
chance,  snch  orpendlture  did  not  add  a  dol- 
lar to  the  actual  value  of  the  realty.  In  ad- 
dition, there  la  no  allegation  that  such  ex<- 
pendltnre  bad  Increased  to  any  degree  tbe 
value  of  the  realty.  For  the  foregolnji  rea- 
sona,  the  Judgment  1»  afflrmed. 


la  i«  WAJLKBR'S  BSTATH.  (Sac  84.) 
<Sapreme  Conrt  of  Oalifomia.  Jan.  9,  1896.) 
On  motion  for  rehearing.  Denied. 
For  former  opinion,  we  42  Pac.  SIR. 

PER  CUBIAli.  The  opinion  heretofore 
rendered  herein  ta  modified  by  eliminating 
from  the  paragraph  preceding  the  Judgment 
the  first  and  last  sentences*  so  that  the  same 
wiU  read:  "When  a  will  Is  proved,  every  ax- 
mion  of  the  court  Is  directed  to  giving  ef- 
fect to  the  wishes  (tf  the  testator  therein  ex- 
pressed, but  In  the  proving  of  the  instrument 
the  sole  consideration  before  the  court  Is 
whether  or  not  the  legislative  mandates  have 
been  compiled  with."  As  so  amended,  the 
petition  for  a  rehearing  Is  denied. 

HcFABLAND,  GABOUTTB.  and  TAN 
FLBBT.  JJ.,  dlsscHit  from  the  order  denying 
the  petition  for  rehearing. 


In  re  RTBR'S  ESTATE.    (8.  P.  118.) 

(Bnpreme  Oonrt  of  California,    Dec.  23,  1895.) 

Order  Dknting  New  Trial— Appbal— Dismissal 
— ADTHENTICATinif  OF  Tran'bchipt— Probatb 
PrOOBBDINOS^NkOESSART  PARTlEit. 

1.  Pailnre  to  serve  the  adverse  par^  with 
notice  of  motion  for  a  new  trial,  or  with  a  state- 
ment of  the  case,  cannot  be  urged  as  ground  for 
dismiasnl  of  an  appeal  from  an  order  denying 
the  motion,  on  the  jn'ound  that  the  supreme 
oonrt  has  no  jorisdiction. 

2.  A  motion  to  diamiss  an  appeal  tfor  im- 
proper anthenticatfon  of  the  transcript  must 
be  denied,  where  a  properly  authenticated  tran- 
script has  lieeo  filed  ti«fore  tbe  hearing  of  the 
motion. 

3.  Beneficiaries  under  a  will,  who  have  not, 
under  Code  Civ.  Proc.  §  16(0,  appeared  and  re- 
sisted tin  petition  In  probate  proL-eedincs  <rf  on* 


clldnaing  aa  bclr,  for  bis  distrlbative  share  of 
the  estate,  autlinriKcd  hy  sectioa  1658,  when 
notice  of  the  petition  has  been  given,  aa  r*^ 
quired  by  section  16u9,  **to  all  persons  interested 
In  the  estate,"  are  not  necessary  parCles  to  an 
a^eal  front  an  order  denying  tbe  petitioner  a 
new  trial 

t>epartment  1.  Appeal  from  supwlOT  court, 
city  and  conn^  of  San  FranelBOft;  Walttr 
H.  Levy,  Judg& 

Petition  by  Christopher  B.  Ryer  against 
tbe  estate  of  W.  M.  Ryer,  as  beir,  ftir  his 
share  of  the  estate.  There  was  a  Jndgmoit 
denying  the  petition,  and  from  an  order  de- 
nying him  a  new  trial  plaintiff  appealed.  On 
motion  to  dismiss  the  appeal.  Dealed. 

L.  J.  Maddux.  Beddy.  Campbell  &  Metaon, 
Pillsbury,  Blandlog  &  Hayne,  Jamea  H. 
Bndd,  and  L.  W.  Fulkerth,  for  appellant 
B.  N.  Deu^ray,  F.  E.  fencer,  Garber,  Boalt 
&  Bishop,  Chariea  F.  Hanlon,  Joseph  Hnb^ 
bison,  B.  B.  HoUaday.  Joa.  P.  Kelly,  and 
Stanly,  Hayea  &.  Bradl^,  tor  respondent. 

HARRISON,  J.  Hotlona  to  dismtaa  tbe  ap- 
peal. The  last  will  and  teatament  of  Wash- 
ington M.  Ryer,  deceased,  was  admitted  to 
probate,  and  latt««  teetamentai?  iaaned 
thereon,  July  18,  18^;  and  after  tbe  expira- 
tion of  four  mtmtha  tbu^from  tibe  ajv^lauL 
herein,  claiming  to  be  an  bdr  of  tbe  de- 
ceased, presented  his  petition  to  the  Baparior 
court  for  the  share  of  the  estate  to  which  be 
claimed  to  be  entitled.  To  this  petition  tbe 
executors  and  certain  of  the  heirs  and  lega- 
tees of  the  deeeased  filed  thtir  answers,  and 
tbe  Issues  thus  presented  were  tried  by  tbe 
court,  and  judgment  rendered  denylns  the 
petition.  The  petitioner  then  moved  for  a 
new  trial,  wblcb  was  denied,  and  he  ban  ap- 
pealed from  the  order  denying  this  motion. 
A  motion  18  now  made  by  the  executors,  and 
also  by  certain  corporations  claiming  to  be 
beneficiartee  under  the  will  of  the  deoesaed. 
to  dismiss  tbe  appeal,  upon  the  grounds  that 
the  notice  of  Intention  to  move  for  a  new 
trial,  as  woH  as  the  appellant's  draft  of  his 
statemmt  of  the  case,  were  not  served  l^MW 
these  corporations;  that  the  transcript  am 
appeal,  which  was  filed  herein,  was  not  pro[K 
erly  authenticated,  by  reason  of  not  having 
been  certified  on  behalf  of  these  earp<»a- 
tions;  that  the  notice  of  appeal  was  not 
served  upon  either  of  these  coiporattoBS;  and 
that,  as  they  are  adverse  parties  to  tbe  ap- 
pellant, this  court  has  no  Jtuladlctlon  of  the 
appeal  unless  tiiey  have  been  propeiiy 
brought  before  It 

1.  A  failure  to  serve  the  adrerse  party  with 
notice  of  tbe  Inteation  to  move  for  a  new  trial, 
or  with  the  draft  of  a  statement  of  the  case, 
may  be  a  reason  for  denying  the  motion  tor 
a  new  trial,  or  for  refusing  to  settle  the  state- 
nwnt  and  may  upon  an  appeal,  if  such  serv- 
ice was  necessary,  be  a  ground  tat  affina- 
Ing  or  reversing  the  ordor  appealed  fknm; 
but  it  does  not  deprive  this  court  of  Jarls- 
diction  to  hear  the  wpeal.  <■  y**f**ftwto  m 
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reason  for  Its  dismissal  upon  the  groond 
that  the  court  has  not  acquired  jurisdiction 
to  hear  It  Bamhart  t.  Fnlkertb,  92  Oal. 
155,  28  Pac.  221.  Matters  occurring  prior  to 
tlie  Judgment  or  order  appealed  from  cannot 
lie  considered  on  a  motion  to  dismiss  an  ap- 
peal upon  the  gronnd  that  the  appeal  has  not 
been  perfected.  Dltcb  Oo.  Bacbtold,  41 
Pac  813. 

2.  Prior  to  the  hearing  of  this  motion  the 
appellant  had  ffled  with  the  cleA  of  tHis 
«onrt  a  transcript  properly  authenticated  by 
the  clerk  of  the  superior  court,  and  has  thus 
removed  this  grotmd  of  the  motion.  Bstate 
of  Medbvy.  48  GaL  88;  Woodside  t.  Heiwol. 
lOr  OaL  141.  40  Pac.  108;  Wanur  Hop- 
kfais,  41  Pac.  86& 

3.  Upon  an  appeal  from  an  order  denying 
&  new  trial,  the  parties  to  the  motion  In  the 
court  bdow  are  the  only  proper  parties  to 
the  appeal.  Watson  t.  Sutro.  77  Oal.  609, 
20  Pac.  88.  And  the  appellant  Is  not  re- 
<]n)red  to  give  notloe  at  appeal  to  others  than 
those  to  whom  the  original  motion  was  di- 
rected. The  "adverse  party"  upon  whom 
a.  notice  of  appeal  is  to  be  swed  Is'  the  par- 
ty who  appears  by  the  record  to  be  adverse. 
Harper  v.  HUdteth.  90  Gal.  285,  3S  Pac.  IIOS. 
And  the  record  which  Is  to  be  coniddered  for 
that  purpose  Is  the  record  of  the  proceed- 
ings In  which  the  appeal  Is  taken.  The  rule 
ttiat  the  notice  of  appeal  must  be  served  up- 
on all  parties  that  would  be  affected  by  a  re- 
versal  of  the  order  and  judgment  api>eBled 
from  la  to  be  coiurtrued  with  the  other  rule 
that  only  the  record  can  be  examined  tor 
the  purpose  of  detwmlnlng  who  are  such  ad- 
vene parties.  Tbm  ftict  that  the  judgment 
or  order  may  be  used  as  evidence  in  some 
mllateral  action  or  proceedlnR.  or  that  Its 
reversal  may  have  a  remote  or  consequential 
effect  to  the  pr^ndlce  of  one  who  is  not  a 
party  thereto,  does  not  entltie  such  person  to 
I>e  made  a  party  to  t^  appeaL  If  ft  Is  nec^ 
essary  to  resort  to  evidence  extrinsic  to  the 
record  upon  the  appeal,  In  order  to  show 
that  the  reversal  will  have  such  effect,  the 
appeal  will  not  be  dismissed.  The  record 
to  be  used  on  an  appeal  from  an  order  grant- 
ing or  refusing  a  new  trial  conststs  of  the 
Judgment  nSl  and  the  bill  of  exceptions  w 
statement  used  on  the  hearing  of  the  motion, 
with  a  copy  of  the  orAer  appealed  from. 
Code  Olv.  Proc.,  f  661.  There  Is  no  "Judg- 
ment roll,"  strictly  speaking,  In  i»roceedlngs 
in  probate;  but,  whenever  proceedings  In  pro- 
bate are  so  akin  to  a  civil  action  as  to  neces- 
sitate the  "papers"  which  are  declared  by 
section  670  to  constitute  the  Judgment  roll 
in  a  civil  action,  they  may  be  hdd  to  con- 
stltuto  the  judgment  ndl  referred  to  in  sec- 
tion 661.  In  Bstate  of  Bauquier,  88  Oal. 
302,  26  Pac  178,  682.  It  was  held  that  a  mo- 
tion tar  a  new  trial  is  appropriate  In  pro- 
ceedings In  probate  "whenever  the  action  of 
the  court  which  Is  Invoked  Is  dependent  up- 
«n  the  eilBtence  of  certain  extrinsic  facts 
which  are  presented  to  it  for  determination 


In  tin  flwm  of  pleafflngs,  and  are  to  be  decid- 
ed by  it  In  oonflormlty  wlili  the  preponder- 
ance of  the  evidence  offered  thereon,"  and 
that  an  appeal  will  lie  from  the  order  made 
upon  the  motion  for  a  new  trial.  The  pro- 
ceeding Instituted  In  the  superior  court  by 
the  appellant  herein  is  In  the  nature  of  a  col- 
lateral Inquiry  or  episode  interjected  into  ttie 
proceedings  for  the  administration  of  the 
estate,  in  which  there  are  pleadings,  process, 
trial,  findings,  and  a  Jndgmenti— thus  pre- 
senting all  the  elements  of  a  clrll  action  In- 
stituted in  an  Independent  suit  for  the  pui^ 
pose  of  detCTmlnlng  the  right  of  the  appel- 
lant to  a  share  of  the  estate.— and.  In  mat- 
tere  of  procedure  upon  an  appeal,  should  re- 
ceive the  same  consideration  as  upon  an  ap- 
peal In  a  civil  action.  The  proceeding*  wen 
taken  by  virtue  of  sections  16^8-1660,  God» 
Civ.  Proc.  Section  1630  provides,  "Notice  of 
the  application  must  be  given  to  the  etcecutor 
or  administrator  personally,  and  to  all  per- 
sons interested  In  the  estate,  In  the  same 
maunor  that  notice  Is  required  to  be  given 
of  the  settlement  of  the  account  of  an  ex- 
ecutor or  administrator."  The  manner  In 
which  notice  of  the  settlemmt  of  the  account 
of  an  executor  or  administrator  Is  to  be 
given  la  prescribed  In  section  1683,  which  re- 
quires the  clerk  to  "appoint  a  day  for  the 
settlement  thereof,  and  thereupon  give  no- 
tice thereof  by  causing  notices  to  be  posted 
In  at  least  three  public  places  In  the  county, 
setting  forth  the  name  of  the  estate,  the 
executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account." 
In  tile  present  case,  peraonal  notice  of  the 
application  was  served  upon  the  executors, 
and  the  clerk  caused  to  be  posted  for  five 
days,  In  three  public  places  In  the  city  and 
county  of  Ban  Francisco,  a  notice  "to  all  per 
sons  interested  In  the  estate"  to  appear  and 
show  cause  why  the  sa!d  petition  should  not 
be  granted.  The  court  thus  acqnlred  juris- 
diction over  all  parties  Interested  In  the  es- 
tate, to  bear  the  applIcatlML  Section  1660 
provides.  "The  executor  or  administrator,  or 
any  person  Interested  in  the  estate,  may  ap- 
pear at  the  time  named  and  resist  the  ap- 
plication;" and,  afMwrdingly,  the  executors 
and  certain  others,  claiming  to  be  interested 
In  the  estate,  resisted  the  application,  and 
filed  answera  thereto.  The  only  parties  to 
the  record  are  those  who  appeared  and  re- 
sisted the  application,  and  they  are  the  only 
parties  who  will  be  affected  by  a  revwsal  of 
the  order  appealed  from.  The  corporations 
her^n  referred  to,  who  have  not  been  served 
vrith  the  notice  of  appeal,  did  not  resist  the 
application,  or  in  any  way  place  themselves 
upon  the  record,  or  make  themsdves  parties 
to  the  proceeding;  and  It  is  only  by  resort- 
ing to  evidence  outside  of  the  record  that  It 
can  be  determined  whether  they  are  interest- 
ed In  the  proceeding,  or  whether  they  will 
be  In  any  way  affected  If  a  different  result 
shall  be  reached  upon  a  new  triaL  The 
only  Issues  of  fisct  to  be  tried  ib  the  eonrt  be- 
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low  were  those  presented  by  the  parties  who 
had  filed  answers  to  the  application,  and, 
as  upon  the  original  trial  of  those  issues  only 
the  parties  thereto  could  claim  the  right  to 
be  beard,  so  only  the  parties  to  those  Issues 
are  necessary  parties  to  the  hearing  of  an 
appeal  frtmi  the  order  ot  the  court  refusing 
to  re-examine  the  Issnea.  The  moUoDS  are 
denied. 

W»  concur:  GABOUTTB,  J.;TANFI;bbt, 
J. 


KBOUm  T.  WOODWARD  et  aL  (No. 
164)72.) 

(Supreme  Oonrt  of  (California.    Dec.  81,  189B.) 

Bpiomo  PsBroRUA.iTuB  —  Tbahspbk  or  Stock  — 
Bal>  or  Plkdosd  Stock. 

1.  Specific  performance  liee  to  compel  a 
transfer  of  stock  where  it  appears  that  the 
stock  lias  DO  market  value,  that  pleinttS  pur- 
chased it  with  a  Tiew  to  iDcrease  m  value,  and 
that  he  cannot  purchase  other  shares  becaose 
no  holder  will  sell  any. 

2.  Where  a  bailee  milawfully  sold  pledged 
stocli,  he  may  be  compelled  to  convey  to  the 
bailor  similar  stock  owned  by  himself  in  the 
same  corporation. 

Deitartment  2,  Appeal  from  superior  court, 
Santa  Clara  county;  W.  O.  Lorigan,  Judge. 

Action  by  Charles  Krouse  against  John  A. 
Woodward  and  others  to  recover  certain 
shares  of  stocl^.  Plaintiff  had  Judgment,  and 
defendant  Woodward  appeals.  Affirmed. 

'  W.  C.  Kennedy  and  Wilcox  &  Patten,  for 
appellant  Jackson  Hatch,  B.  M.  Rosenthal, 
and  8.  F.  Lelb,  t<a  re^KHident. 

TBMPLB,  J.  TtdB  action  was  brought  to 
recover  from  appellant  20  shares  ot  stock  in 
the  defendant  corporation.  Plaintiff  areni 
ownership  of  the  stock  on  the  25th  day  of 
August,  1883,  represented  certificate  Na  7, 
then  Issued  to  him,  and  that  he  still  owns  the 
same;  that  the  stock  Is  of  uncertain  value; 
that  the  stock  of  said  company  has  no  known 
or  fixed  market  value;  and  that  plaintiff  puiv 
chased  said  stock  with  a  view  of  retaining 
the  same  for  purpoBea  of  profit,  investment, 
and  speculatton;  that  he  became  indebted  to 
Woodward  In  the  sum  of  (400,  for  which  sum 
Woodward  held  his  promlsBory  note;  that  he 
delivered  to  said  Woodward  said  certificate 
as  a  pledge  to  secure  the  payment  of  said 
note;  that  afterwards,  on  January  9,  1894, 
the  note  being  due,  he  tendered  to  Woodward 
the  amount  due  on  said  note  and  demanded 
the  return  of  the  stock  and  ot  said  note,  both 
of  which  demands  Woodward  refused  to 
comply  with;  that,  seven  days  afterwards. 
Woodward  pretoided  to  sell  said  stock  to  de- 
fendant Alexander;  said  pretended  sale  was 
without  consldeiatlon,  and  was  made  to  de- 
prive plaintiff  of  his  stock;  that  Alexander 
had  full  knowledge  of  plaintiff's  rights;  and 
that  the  certificate  was  held  by  Woodward 
as  a  pledge.   It  was  also  charged  that  Wood- 


ward now  owns  and  holds  more  than  20 
shares  of  the  capital  stock  of  the  corporate 
defendant;  tliat  said  Woodward  threatens  to 
sell  all  of  his  stock,  and,  unless  enjcrined,  win 
do  so.  The  tender  of  the  money  to  Wood- 
ward was  kept  good,  and  plaintiff  asked  that 
plaintiff  be  declared  the  owner  of  certificate 
Na  7,  and  of  said  stock,  and  ttiat  said  cer- 
tlflcate  be  delivered  to  him,  or.  In  case  this 
cannot  be  done,  that  be  recover  20  shares 
of  the  same  wtoA  now  owned  by  Woodward. 
Answers  were  put  In  the  defendants,  hi 
which  practically  all  the  allegations  of  the 
complaint  were  denied.  The  court  found  the 
allegations  ot  the  complaint  stated  above  to 
be  true,  except  that  the  coort  fonnd  that 
Ale^uinder  purchased  the  stodc  'f r<nn  Wood- 
ward  In  good  faith,  and  for  a  valuable  con- 
8ideratl<m,  to  wit,  for  9450,  then  paid  by  him. 
The  court  also  found  that  Woodward,  al- 
though not  owning  the  certificate  of  stock, 
was  by  the  act  of  the  plaintiff  clothed  with  j 
the  apparent  ownership,  and,  Inasmnch  u 
Alexander  purchased  without  knowledge  ot 
the  Infirmity  of  Woodward's  title,  he  acquired 
a  good  title.  Tlie  court,  by  its  decree^  n- 
qulred  Woodward  to  convey  to  plalnilfl  20 
shares  of  the  stock  which  he  owned  and  beM  ' 
In  the  same  corporatl(m.  In  lien  at  pWntifl's  | 
stock  which  he  had  wrongfully  sold  to  de- 
fendant Alexander.  Frran  tUs  lodgment  tlw 
defendant  Woodward  brings  this  appeal,  np- 
(Hi  the  Judgment  roll  alensL 

1.  Appdlant'a  first  eontratkm  la  tbat  plahi- 
tlff  has  an  adequate  remedy  at  law,  and  is 
therefore  not  raitltled  to  equitable  relief.  It 
appears  somewhat  singular  that  upon  this 
pn^MSltlon  the  peculiar  language  of  onr  Code 
has  never  been  noticed.  As  originally  en- 
acted, section  S3S4.  Oiv.  C0616,  reed  as  fol- 
lows: **Bxcept  as  otherwise  provided  tai  this 
article,  the  specific  performance  of  an  obliga- 
tion may  be  compelled  (1)  when  the  act  to  be 
done  is  In  the  performance,  wholly  or  partly, 
of  an  express  trust;  0!)  whw  the  act  to  be 
done  Is  such  that  pecuniary  compensati<m  for 
its  non-performance  would  not  afford  ade- 
quate relief;  ^  when  it  would  be  extremely 
difficult  to  ascertain  the  aetnal  damage  caus- 
ed by  the  non-performance  of  the  act  fo  be 
done;  <a  when  it  baa  beui  expicssly 
agreed,  in  writing,  between  the  parties  to  the 
contract,  that  specific  performance  thereof 
may  be  required  by  either  party,  «■  that  dam- 
ages shall  not  be  considered  adequate  rtilefi.'* 
In  1874  this  section  was  amended  by  striking 
out  all  the  snbdlvlslonB.  This  aroatmtly 
estatdlshes  the  rule  that  all  obligations  may 
be  specifically  enforced,  unless  it  is  otherwise 
provided  In  that  titl^  and  not  tbat  certaia 
specl&4  obligatiiHU  may  be  specifically  en- 
forced. At  the  same  time^  section  3385,  which 
provides  tint  where  <uis  party  was  entitled 
to  specific  perfwmance  the  other  was  also 
entmed  to  the  remedy,  although  not  wltUn 
the  r^  as  then  established  In  sectitm  33S1. 
was  repealed.  Then  foUow  quite  a  nnmbw 
of  cases  In  which  it  is  emtresaly  provided 
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that  spcclflc  performance  cannot  be  enforced. 
It  wonid  seem  tliat  it  was  intended  to  re- 
verse tbe  UBual  test  as  to  the  Jurisdiction  of 
a  court  ct  equity  to  enforce  specific  perform- 
ance of  a  contract,  and  to  place  the  burden 
upon  the  party  resisting  such  action  to  Bhow 
that  the  case  In  hand  la  vltblu  some  excep- 
tion. The  BUbdiTlslons  of  3384  stricken  oat 
contain  a  concise  statement  of  the  Jnrtsdic- 
tlon  of  courts  of  equity  as  stated  in  the  text- 
books. This  amendment  was  made  In  1874, 
and  there  are  nnmeroos  cases  since  In  which 
It  has  been  assumed  that  the  rule  was  as 
established  by  the  decisions  of  courts  of  equl' 
ty.  It  Is  not  necessary  here  to  determine 
whether  the  Jurisdiction  of  courts  of  equity 
have  been  enlarged  by  this  change  in  tbe  law. 
Appellant  claims  that  such  jurisdiction  has 
been  narrowed  by  tbe  Code,  because  section 
3366  limits  the  relief  to  the  cases  specified 
In  title  3.  But  section  3384  Is  a  later  section, 
and  reverses  the  rule  stated  in  section  3366; 
or  it  may  be  regarded  as  Itself  a  specification, 
under  section  3366.  At  all  events,  there  Is  no 
gr3und  to  claim  that  the  power  of  the  court 
to  enforce  specific  performance  has  been  nar- 
rowed by  the  Civil  Code.  Without  appealing 
to  the  Code  to  show  a  change  In  the  rules  of 
equity  uptm  the  subject  of  specific  perform- 
ance, there  can  be  no  doubt  of  the  right  of 
the  plaintiff.  The  specific  circumstances 
which  authorize  the  court  to  give  this  relief 
are  (1)  that  the  stock  has  no  market  or  ascer- 
talnable  value;  and  (2)  plaintiff  purchased 
the  stock  for  an  Investment,— In  other  words, 
with  a  view  to  anticipated  Increase  In  value; 
and  (3)  that  be  cannot  purchase  other  shares 
In  the  corporation,  because  no  holder  will 
sell  any.  In  Senter  v.  Davis,  38  Gal.  460, 
the  matter  was  discussed,  and  the  reasoning 
found  there  fully  sustains  this  view.  In  that 
case,  however,  relief  was  denied,  because  It 
did  not  appear  that  the  property  had  no  mar- 
feet  value.  Tbe  matter  Is  elaborately  consid- 
ered In  Cuahman  r.  Jewelry  Co.,  76  N.  Y.  365, 
where  numerous  authorities  are  cited.  See, 
also,  Johnson  v.  Brooks,  93  N.  Y.  342;  Adams 
T.  MesBtuger,  147  Mass.  185,  17  N.  E.  491. 

2.  It  Is  further  contended  that  the  court 
could  not  compel  Woodward  to  convey  his 
own  stock  In  lieu  of  the  certificate  wUch  he 
.  received  from  plaintiff.  The  property  assign- 
ed to  Woodward  was  20  shares  of  stock. 
There  was  no  difference  In  the  shares.  In 
Atkins  T.  Gamble,  42  Cal.  86,  It  was  held  that, 
under  precisely  tbe  same  circumstances,  the 
only  right  which  the  bailor  had  was  to  recov- 
er the  precise  number  of  shares.  He  cannot 
Insist  upon  a  return  of  the  identical  stock, 
for  It  Is  a  matter  of  no  consequence.  There 
can  be  no  pretlum  affectlonis  for  the  certifi- 
cate. The  same  rule  must  prevail  here.  Ap- 
pellant has  no  cause  to  complain.  The  pro- 
priety of  the  action  of  the  court  Is,  however, 
fully  sustained  by  authority.  Cusbman  v. 
.Jewelry  Co.,  supra;  1  Mor.  Prlr.  Corp.  §  219; 
1  Pom.  Eq.  Jur.  1 164;  Johnson  t.  Brooks,  83 
X.  Y.  342. 


I  see  nothing  In  the  point  that  plaintiff 
made  no  Investment  because  he  borrowed 
from  appellant,  upon  a  pledge  of  this  iden- 
tical stock,  the  money  with  which  he  paid  the 
subscription.  He  gave  his  note,  and  was  per- 
sonally bound  for  its  payment 

The  judgment  la  affirmed. 


We  concur:  McFABLAND,  J;  HEN- 
SHAW,  J. 


KBOUSB  T.  WOODWARD  et  aL  (No. 

(Supreme  Court  of  California.    Dec.  81,  1895.) 

Department  2.  Appeal  from  saperlor  court, 
Santa  Olaia  county;  W.  G.  Lorigan,  Judge. 

Action  by  Cbarles  Kronse  against  John  A. 
Woodward  and  others  to  recover  certain  shares 
of  atock.  From  the  Judgment  entered,  plain- 
tiff appeals.  Affirmed. 

W.  C.  Kennedy  and  Wilc<s  A  Patton,  for 
appellant  Jackson  Hatch,  B.  M.  Rosenthal, 
and  S.  F.  Leib,  for  respondents. 

TEMPLE,  J.  This  Is  the  same  case  in  which 
two  other  appwla  have  been  taken,  which  have 
now  been  paned  upon.  42  Pac.  1084.  Alex- 
ander filed  a  cross  complaint.  In  which  he  aver- 
red hia  ownersMp  of  the  20  shares  of  etock  pur- 
chased from  Woodward;  also,  that  he  pur- 
chased the  same,  after  an  Investigation  of  the 
affairs  of  the  oorporation,  as  an  investment, 
and  for  purposes  of  specniation,  and  that  the 
atock  baa  no  market  or  fixed  value.  The  court 
alao  found  that  no  shares  of  the  stock  coald  be 
purchased.  Judgment  was  given  in  favor  of 
Alexander,  and  against  the  corporate  defend- 
ant requiring  It  to  enter  the  transfer  of  the 
stock  In  Its  stock  bo^s.  and  to  Issue  to  Alex- 
ander a  certificate  for  the  same.  For  the  lea- 
Bons  given  in  the  appeal  oi  Woodward  (42  Pa& 
1084),  this  Jodgmeut  is  affirmed. 

We  concur:  KcFARLAND,  J.;  HBN- 
SHAW,  J. 


BELL  V.  WOODWARD  et  aL    (No.  1B,073.) 
(Supreme  Court  of  California.    Dec.  81,  1895.) 
Department  2. 

Action  by  Morlln  B.  Bell  against  John  A. 
Woodward  and  others  to  recover  certain  shares 
of  stock.  From  the  judgment  entered,  defend- 
ant the  San  Joat  Meat  Company  appeals.  Af- 
firmed. 

0.  H.  Clement  tor  aimdlant  Jackaoo  Hatch, 
E.  M.  Rosenthai.  and  S.  F.  Lelb,  for  respond- 
ents Woodward  and  others.  W.  C.  Kennedy 
and  Wilcox  &  Patton,  for  respondent  Bell. 

PER  CURIAM.  For  the  reasons  given  hi 
the  case  of  Krouse  v.  Woodward  (No.  15.972) 
42  Pac  1084.  on  the  appeal  of  the  San  Jos6  Meat 
Company  the  judgment  against  the  appellant 
herein  Is  affirmed. 


KBOUSB  ▼.  WOODWARD  et  aL  (N«. 
U.972.) 

(Supreme  Court  of  California.    Dec  81, 189B.) 

COBFOBATB  StoOE— FmtCBASB  FEOM  B1.ILBB. 

One  who  pnrchasea  stock  from  a  bailee 
who,  by  the  indorsed  assignment  is  made  the 
apparent  owner  thereof,  will  be  protected  as 
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affaiuRt  the  bailor,  thonsh  -Qie  ttock  itood  on 
tn»  corporation  books  Id  the  latter**  name. 

department  2.  Appeal  from  sapwlar  court, 
Santa  Clara  county;  W.  O.  Lorigan,  Judge. 

Action  by  Oharles  Krouae  against  John  A. 
Woodward  and  othera  to  recover  certain 
sharee  of  stock.  From  the  Judgment  eBt«ed, 
plaintiff  appeala.  Affirmed. 

W.  O.  Kennedy  and  WOcox  A  Piston,  Cor 
appellant  Jat^aon  Hatch,  B.  M.  BoMntlml, 
and  8.  F,  Leib,  tar  leapondents. 

TEMPLE,  J.  mis  la  ttie  nme  case  as  that 
already  ^Ided  on  the  appeal  <tf  Woodvard 
(42  Pac.  1084).  The  plaintiff  has  also  appealed 
from  that  pait  of  ttie  Jndgmait  vblch  dentaa 
bim  relltf  against  Alexander  and  against  llie 
defendant  coiporatlon.  The  Judgment  Is 
deacly  right  By  the  Indorsed  assignment 
he  made  Woodward  the  apparent  ownor  of 
the  stock;  and,  when  tbe  conrt  found  that 
Alexander  vas  a  purchaser  In  good  faith  and 
for  Talue^  plaintiff  had  lost  Us  case  against 
Alexander.  It  did  not  matter  that  tbe  stock 
stood  on  the  books  in  plaintiff's  name.  Ibase 
Indorsed  cotlficates  do  pass  from  band  to 
hand,  and  such  la  a  usual  mode  of  selling 
stock.  The  Judgment  In  ftTor  <tf  Alcsaoder 
{g  afflnned* 


We  ctmcur:  UcFABLAITD,  J.s  HBN- 
fiHAW.  3. 


BELL  T.  WOODWABD  et  sL    (Mo.  lfi,97S.) 
(Supreme  Court  of  Galifomla.    Dec  SI,  18B5.) 
Department  3. 

Action  br  Morlin  B.  Bell  against  John  A. 
Woodward  and  others  to  recover  certain  shares 
of  stock.  From  the  jndgmmt  as  entMed,  idaloh 
tiff  aroeals.  Affirmed. 

Jackson  Hatch,  E.  H.  Rosenthal,  and  8. 
F.  Leib,  for  appellant  W.  C.  Kennedy  aud 
WUcttt  ft  Patton,  for  reqtondeirts. 

PER  CURIAM.  This  ease  Is  the  exact  conn- 
terpart  of  the  case  of  Kronse  v.  Same  Defend- 
ants, 42  Pac.  1084.  For  the  reasons  given  fn 
that  case,  on  the  appeal  <rf  Woodward,  the  judg- 
ment of  plaintiff  herein  against  said  Woodward 
is  aOnned. 


BELL  T.  WOODWARD  et  al.    (No.  15,973.) 
(Supreme  Court  of  California.    Dec.  31,  1895.) 
Department  2. 

Action  by  Morlln  B.  Bell  against  John  A. 
Woodward  and  others  to  recover  certain  shares 
of  stock.  From  the  judfrment  entered,  John  A- 
Woodward  appeals.  Affirmed. 

W.  C.  Kennedy  and  WUcox  &  Patton.  for  ap- 
pellant Jackson  Hatch,  E.  M,  Rosenthal,  and 
S.  F.  Leib,  for  revoodents. 

PER  CURIAM.  For  the  reasons  given  in 
the  case  of  Krouse  v.  Woodward  (No.  15,972) 
42  Pac.  10&4,  for  the  affirmance  of  the  judgment 
recovered  In  that  case  by  defendant  Alexander, 
the  judgment  rendered  in  this  case  in  favor  of 
said  Alexander,  and  against  the  plaintiff  here- 
in, is  affirmed. 


BOBBBTBON  st  aL  t.  BUBBBLL.  <Ko. 
19,007.) 

(Supreme  Court  of  Oallfonda.    Dee.  SS,  1886.) 

PABTXBRSHIP  — SORVrviNO  PaRTKBH  —  COXCEIL- 
MBNT  or  PAHTMSUaaiP  —  ACCOUMTIKO — RiSBT 
TO  rBMAaS  IN  PaasoNAL  Bkpkbsbktahts— 
Lachss. 

1.  Code  CIt.  Proe.  f  1686,  gives  a  snrviriiv 
partner  possession  of  the  partnership  propenj, 
and  requires  him  to  settle  the  affairs  withon 
dclar,  and  to  account  to  the  personal  reprsKS- 
tatire  of  his  deceased  partner.  HeliL  that  tlu 
right  to  demand  such  accoootins  of  the  admin- 
istratrix <it  a  surviving  partner  is  in  tlie  pw 
sonal  represoitattve  of  a  deceased  partao- 
alone. 

2.  Where  a  widow,  knowing  that  ho-  bsi- 
band  was  in  partnership,  had  not,  during  the 
7  years  she  survived  him,  and  her  heirs  haiv 
not  for  24  years  after  her  death,  reqaired  u 
accounting  by  tlie  surviving  partner,  tlie  risbt 
of  the  heirs  to  an  accouDting  is  a  stale  demsnd. 

S.  A  demurrer  is  properly  suetafned  to  s 
petition  against  the  personal  representative  of 
a  surviving  partner  for  a  pertnerefaip  eccoont- 
ing,  brought  more  than  SO  years  after  the  ri^ht 
accrued,  which  aileges  concealment  by  the  mr- 
viving  partner  of  the  existence  of  the  paitntr 
ship,  and  that  Its  existence  was  first  discDveraj 
after  his  dmtli,  without  alleging  the  nature  of 
tlie  concealment,  what  or  of  woom  any  inqoi- 
ries  were  made,  or  why  they  were  not  aia<le 
sooner,  and  that  diligence  woiud  not  have  led  to 
discovery  before  bis  death. 

Department  2.  Appeal  from  superior  court; 
Santa  Clara  coimty;  W.  G.  Lorigan,  Judge. 

Action  by  George  P.  Robertson  and  others, 
as'  heirs,  agalast  A.  H.  Bunell,  adminis- 
tratrix of  tbe  snrrlvlng  partner  of  pUlutifTs 
Intestate,  for  a  partnership  aoccHmiins. 
From  a  Judgmrat  for  defendant,  plaintiffs 
appeaL  Affirmed. 

J.  A.  Hannah  and  Horace  U  Smith,  Cor  «^ 
pellants.   B.  O.  I«rklns  and  a  F.  Ueb.  for 

respondent 

HGNSHAW,  J.  Appeal  from  a  Jndgmat 
entered  after  demurrer  sustained.  Plaintiflk 
are  the  surviving  heirs  of  their  father,  Bid- 
rtdge  O.  RolMrtson,  who  died  in  the  year 
1864,  and  of  their  mother,  who  died  in  tlw 
year  1871.  No  administration  was  ever  had 
upon  the  estate  of  either.  They  allege  tlut 
In  the  year  1802  their  fattaM'  formed  a  pan- 
uershlp  with  one  Outhbcrt  Bnrr^  sarti 
partner  contributing  thereto  property  of  the 
value  of  $6,000.  The  agreement  was  that,  w 
partners,  the  two  should  engage  and  co- 
operate lu  tiie  buslnees  of  raiting,  bvyta^. 
and  Belling  stock,  transacting  a  genoal 
terming  btieiness,  and  dealing  tai  real  eatate 
and  other  property,  In  ttie  state  of  Oaliforaia. 
as  full  and  equal  partners.  The  bnadness  ot 
the  partnership  was  carried  on  tor  aboa: 
two  yean,  when  their  father  tted.  At  tte 
time  of  bis  death  the  assete  of  the  partnr 
ship  bad  swelled  In  Talue  to  tt«  amn  of 
¥100,000.  Cnthb»rt  BunvU  oontbraed  In  cos- 
trol  and  management  of  this  property  imtll 
bis  death,  in  1803,  at  wblch  date  the  a»i« 
amounted  to  11,000,000.  All  of  the  prope^  ly 
possessed  by  Guthbert  Bunell  at  the  tinu- 
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»f  Mb  death  waa  property  of  the  laTtnenblp. 
Eloon  after  the  death  of  their  father*  Burrell 
moved  plalnttffe  (then  minors)  and  their 
mother  to  OaUand,  OaL,  vbere  the  children, 
excepting  one,  were  phiced  In  an  osylom, 
and  so  grew  to  majority.  "Cnthbert  Burrell 
concealed  from  their  mother  the  fact  that 
her  husband,  the  father  of  plaintlffa,  was  a 
partner  with  Burrell,  and  that  she  and  her 
children  were  entitled  to  one-half  of  the 
property  which  belonged  to  said  partnership, 
or  that  she  or  her  children  were  entitled  to 
receive  and  demand  of  him  one-half  of  the 
Bam  of  one  hundred  and  three  thonsand  dol- 
lars, for  which  he  sold  a  part  of  the  cattle 
belonging  to  aaid  pBrtnershlp."  '^he  plaln- 
tlffB,  at  the  time  of  the  death  of  their  father, 
were  of  tender  years,  and  the  Bald  Cuthhert 
Burrell,  daring  his  lifetime,  concealed  from 
them  the  fact  that  a  partnership  existed  be- 
tween him  and  their  father,  or  that  he  held 
any  money  or  property  in  Imst  for  them; 
and  they  have  only  discovered  the  fact  of 
tbe  existence  of  the  said  partnership  since 
tlie  death  of  tbe  said  Outhbert  Bnrrell,  viz. 
on  or  abont  Febmary  0,  1884.  That  state- 
ments made  by  Cuthhert  Burrell  to  Esther  B. 
Phelps  In  his  lifetime,  and  a  short  time  be- 
fore his  death,  caused  her  to  make  Inquiry 
concerning  the  property  her  father  had  In 
his  Ufetlme,  and  such  Ingnlry  led  to  the  dis- 
covery of  tbe  said  partnership  which  existed 
between  their  father  and  Cuthhert  Burrell, 
and  facts  hereinbefore  set  ont."  Tbe  foree<>- 
tng  quotations  ctmtaln  an  of  the  avermentB 
of  the  complaint  as  to  c<«icealment,  diligence, 
and  diacovoy  of  the  alleged  ftnud.  Burrell 
never  acooanted  during  bis  lifetime,  and  affc*. 
er  Ub  deatii  demand  for  an  acconntlng  was 
made  upon  defendant,  his  administratrix, 
and  lefoBed.  Tbe  action  is  brought  to  com- 
pel an  acconntlng.  In  tbe  interim  it  la  asked 
that  a  recelTer  be  appointed  to  take  charge 
of  an  of  the  dead  man's  estate,  as  being  pert* 
nerBhlp  property. 
miedemurrM  was  property  aiurtalned.  Plain- 
tUfk  are  not  tbe  proper  parties  to  maintain 
ttila  action,  and  they  have  not  legnl  capacity 
to  do  BO.  While,  in  a  sense,  they  are  bene- 
fldarlen  of  the  trust  wbicb  resulted  by  the 
death  of  thdr  father,  the  fulfillment  at  whicb 
was  ImpoBed  upon  the  surviving  partner,  yet 
there  were  certain  Intermediate  Bteps  and  pro- 
cesses necessary  to  be  taken  and  followed 
beftoe  tbeir  beneficial  hitensis  eould  be  re- 
duced to  possession.  And  it  1b  these  neces- 
sary processes  which  the  Mtlon  under  con- 
sideration entirely  Ignores;  for  there  was  an- 
other trust  interrentng  In  time  and  ri^t,  and 
datles  between  the  close  of  tbe  surviving  part- 
ner's trust  tmA  their  enjoyment  of  Its  fruits. 
It  la  true  that,  as  heirs  of  their  father,  the 
title  to  his  property,  real  and  personal,  vested 
In  them,  but  their  title  did  not  carry  with  It 
tbe  ilgbt  of  immediate  enjoyment  Tbe  rights 
and  duties  of  the  administrator  of  their  t&' 
tber'B  estate  Interposed  and  Intervened.  The 
admlnistiatar,  also,  la  a  trustee,  with  well- 


defined  duties,  among  tbe  flist  of  wblcb  l» 
that  of  collecting  the  assets  of  the  estate,  and 
paying  Its  Just  debts,  after  due  notice  to  cred- 
itors. The  hdrs'  title  Is  subject  to  the  per- 
formance by  tbe  administrator  of  all  bis 
trusts,  and  they  finally  come  into  the  posses- 
sion and  enjoyment  of  only  such  portion  of 
the  estate  as  may  remain  after  the  execution 
of  them  by  the  administrator.  Section  158& 
of  the  Code  of  Civil  Procedure  gives  to  the 
snrrlvlng  partner  tbe  right  to  continue  In 
possession  of  the  partnership  property,  and 
imposes  upon  him  the  duty  of  settling  its  af- 
flUrs  without  delay.  He  is  required  to  ae- 
count,  not  with  the  heins,  but  with  the  execu- 
tor or  administrator,  nils  duty  of  the  sur- 
viving partner  Is  the  correlative  of  the  right 
of  tbe  personal  representative,  and  fixes  tbe 
person  In  whom  the  right  of  action  exists.  If 
he  is  to  account  with  the  admiuletrator,  tbe 
administrator  It  must  be  who  has  the  right  to 
call  him  to  account.  Sections  869,  1581,  and 
1582  of  the  Code  of  Civil  Procedure  broadly 
define  the  powers  of  administrators  in  matters 
of  litigation.  Hiey  may  sue  without  Joining 
the  heirs  or  benefldaries.  Section  1452  of  the 
same  Code  permits  tbe  heirs,  In  designated 
kinds  of  actions.  afTectlng  the  title  to  real  es- 
tate, to  sue  without  Joining  the  personal  rep- 
resentattve.  This  section  was  construed  and 
held  to  apply  In  tbe  case  of  Janes  v.  Throck- 
morton, 67  OaL  868-8S7.  There  the  actloa 
was  brought  to  enforce  a  trust,  and  as  the 
court,  with  empbaslB,  points  mt,  to  compel  a 
conveyance  ai  the  1^^  title  to  real  estate. 
But  here  the  tnut  sought  to  be  established 
iB  a  trust  growing  out  of  a  partnersUp  rela- 
tion exclusively.  Whether  tbe  partnershli^ 
assets  consist  of  real  or  personal  property,  or 
both,  is  quite  Immaterial,  since  in  every  case 
It  is  made  tbe  duty  of  the  surviving  partner 
to  account  with  tbe  personal  representative. 
Nor  is  Ord  v.  De  la  Gnerra,  18  GaL  67,  In 
point  for  appellants,  niere,  upon  tbe  death 
of  his  wife,  the  hnAand,  as  was  proper,  con- 
tinued In  management  and  control  of  the  com- 
munity property,  though  a  distinct  interest  In 
the  property  vested  In  tiie  heirs  of  the  wife- 
nnder  the  Mexican  law.  Upon  tbe  husband's 
death  without  an  aceonnttaig  to  her  heirs,  they 
sned  his  representattves  to  recover  their  share 
of  tiie  property.  Theconrt'sdeddonwaslai^ 
ly  based  upon  the  opinion  e^tressed,— tint 
there  was  no  necessity  t<a  taUng  ont  admin- 
istration upon  the  wife's  estate  nnder  the  oUt 
system  of  the  Mexican  law.  *^e  see  no  difll- 
cnlty  in  giving  to  tbe  right  the  heir,  wheth- 
er aritdng  out  of  a  past  system  or  the  pres- 
ent, the  same  remedy  which  we  would  apply 
in  the  case  of  a  representative  at  common 
law  of  a  surviving  partner  In  a  commercial 
partnership,  distribution  ct  partnership  ef- 
fects 1^  after  setflment  of  the  Arm  debt» 
In  the  bands  of  sudi  survivor."  Bettls  v. 
Townsend,  61  OaL  8SS,  involved  no  quesUoik 
of  partnership,  nor  rights  ot  representativeB* 
'*It  was  a  trust  relating  to  personal  property^ 
I  and  could  be  taken  advantage  of  by  tbe  bene- 
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flclarlee,  the  present  plaintiffs.  Cir.  Code,  | 
2251.''  In  LitUQ  T.  OaldweU.  101  Cal.  653.  36 
Pac.  107,  the  widow  of  deceased  sued  her 
husband's  snrvlving  partner,  but  the  founda- 
tion of  her  claim  was  an  alleged  contract  be- 
tween herself  and  the  defendant  entered  Into 
after  her  husband's  death.  The  action  did 
not  Involve  any  claim  for  a  general  account- 
ing. Upon  the  other  band,  though  the  heir 
succeeds  to  the  ownership  of  the  property, 
real  or  personal,  he  Is  not  thereby  given  full 
dominion  and  control  over  It.  In  "Smith  v. 
Walker,  38  Cal.  385,  the  administrator  prose- 
cuted hlB  action  for  an  accounting  against  the 
surviving  partner,  and  the  court  said:  "He 
represents  the  entire  estate.  •  •  •  Till 
then  [distribution],  the  administrator  Is  enti- 
tled to  the  possession  and  control  of  the  en- 
tire estate.  Till  he  recovers  the  whole  estate, 
the  amount  ts  be  distributed  cannot  be 
known."  In  BeU  t.  Hudson,  73  Cal.  285,  14 
Fac.  791,  the  action,  In  nature  identical  with 
this,  was  property  brought  by  the  administra- 
tor. Nor  can  the  heir,  by  any  act  of  his  own, 
Btrip  the  representative  of  any  of  his  rights, 
nor  relieve  him  from  the  jwrformance  of  any 
of  his  duties.  The  heir  may  sell  his  Inter- 
est, but  the  administrator  still  has  control  of 
the  property  sold  for  the  payment  of  debts, 
and  the  general  purposes  of  administration. 
The  heir  cannot  bring  an  action  to  enforce 
payments  or  collect  debts.  Harwood  v. 
Mayre,  8  Cal.  580;  Orattan  t.  Wiggins,  23 
Cul.  29.  And,  even  when  be  attempts  to  do 
ED  by  suing  In  his  Individual  capacity  and  as 
executor,  the  right  of  action  not  being  in  both, 
but  in  the  executor  alone,  a  demurrer  will  be 
sustained.  Dlas  v.  Phillips,  59  Cal.  293.  So 
much  has  been  said  upon  the  law  of  our  own 
Code  provisions,  and  the  cases  Interpreting 
them.  But  It  may  be  added  that  elsewhere 
the  authorities  are  uniform  that  the  personal 
representative  alone  has  the  right  to  maintain 
such  an  action,  saving  in  those  exceptional 
cases— of  which  this  is  not  one — where  the 
personal  representative,  by  fraud  or  other- 
wise, Is  disqualified.  T.  Pars.  Partn.  S  344, 
and  note;  Story,  Partn.  SS  342-347;  Llndl. 
Partn.  *pp.  494,  611;  Bates,  Partn.  |  924;  17 
Am.  &  Bng.  Enc.  Law,  p.  1277. 

In  contemplation  of  further  litigation,  it 
may  be  well  to  consider  briefly  certain  other 
objections  urged  to  this  bill  upon  demurrer. 
They  are,  generally,  that  the  bill  is  a  stale 
demand,  and  shows  no  equity.  The  attack 
Is  directed  to  the  Insufficiency  of  the  por- 
tions of  the  bill  above  quoted.  It  appears 
from  the  pleading  that  the  men  engaged  in  a 
partnership,  to  which  they  gave  their  per- 
sonal care  and  attention.  Each  contributed 
to  It  property  of  the  value  of  $5,000.  At  the 
time  of  Robertson's  death,  he  was  still  ac- 
tually engaged  In  its  business,  and  the  value 
of  his  Interest  had  increased  to  $50,000. 
Yet  after  his  death  no  administration  is  tak- 
en out  upon  his  estate,  and  no  demand  made 
upon  Burrell  for  a  partnership  accounting 
by  any  one.    It  is  not  averred  that  the  wid- 


ow, mother  of  the  plaintlflb,  did  not  know 
of  the  partnership,  and  this  must  be  cm- 
atrued  as  an  admission  that  she  did  know 
(Hecht  T.  Slaney,  72  Cal  363,  14  Pac.  88); 
and,  Indeed,  It  would  be  surprl^ng  It  she 
did  not  Where  the  right  of  action  Ib  Joint 
knowledge  which  would  bar  It  as  to  out 
would  bar  It  as  to  ail,  either  In  law  or  eq- 
uity. Freem.  Coten.  i  875;  Walt,  Act.  k 
Def.  p.  279;  Jordan  v.  M'KenzIe,  30  iHIlBS. 
32;  Hardeman  t.  Sims,  3  Ala,  747.  AaA, 
where  a  right  of  action  is  barred  to  the  an- 
cestor, it  is  barred  to  his  heirs.  Shortiidge 
T.  Allen  (Tex.  Civ.  App.)  21  S.  W.  419.  Tlie 
widow's  long  silence  and  inaction  under 
these  circumstances,  taken  with  the  fact  that 
no  claim  was  ever  made  upon  the  survlTing 
partner,  would  render  the  demand  Male. 
Bell  V.  Hudson,  73  Cal.  285, 14  Pac.  791. 

Moreover,  after  the  lapse  of  so  much  time, 
and  after  the  death  of  all  the  original  p&r- 
ties,  equity,  for  the  peace  of  society,  bcfo- 
tlnizes  with  great  particularity  bills  such  as 
this,  and  Is  not  satisfied  to  retain  one  unlen 
the  fullest  possible  credible  showing  is  made 
by  the  applicants  for  relief.  Bills  v.  Hiniiig 
Co.,  106  Cal.  9,  39  Pac.  43;  Chapman  t. 
Bank,  97  Cal.  .155,  31  Pac.  896;  Felli  t. 
Patrick.  145  U.  S.,  at  page  333,  1?  Sap.  Ct 
862;  Wood  v.  Carpenter,  101  U.  S.  135,  at 
page  143.  It  Is  not  sufficient,  therefore,  to 
allege  Ignorance  at  one  time,  and  dlscoveir 
at  another.  The  facta  and  clrcumstaooes 
must  themselves  be  pleaded,  In  order  that 
the  court  may  determine  whether  the  sources 
of  knowledge  at  last  availed  of  were  not  at 
all  times  open  to  plaintiff,  whether  ther 
were  negligently  overlooked,  whether  otb» 
circumstances  should  not  earlier  have  pm 
plaintiffs  upon  discovery,  what  was  tbe  na- 
ture of  the  concealment  practiced,  whether 
It  consisted  in  mere  silence,  or  was  accom- 
panied by  active  misrepresentation  and 
fraudulent  deception.  In  this  bill,  upon  all 
these  pertinent  matters  of  pleading,  where 
there  Is  not  an  absolute  absence  of  aTe^ 
ment  (as  of  tbe  Ignorance  of  the  widow), 
there  is  but  a  fleshless  skeleton  of  allega- 
tion. Plaintiffs  only  discovered  the  fact  of 
the  existence  of  the  partnership  after  the 
death  of  Burrell.  The  matter  leading  to  the 
discovery  was  statements  made  by  Burrell, 
a  short  time  before  his  death,  to  one  of  the 
heirs,  which  led  her  to  make  iiiqnli7.  ^Vbat 
the  statements  were;  how  long  before  his 
death  they  were  made;  whether  or  not  doe 
diligence  after  their  making  would  not  have 
resulted  in  discovery  during  Burrell's  life- 
time; why,  if  Burrell's  p<^cy  was  conceal- 
ment, he  should  at  last  have  made  to  one  of 
the  heirs  declarations  so  pr^nant  with 
meaning  that  they  led  to  discovery;  Trtiat 
were  the  inquiries  which  the  heir  made,  and 
which  resulted  in  discovery;  of  whom  were 
they  made,  and  why  were  they  not  made 
years  before,— are  all  questions  which  opoa 
the  demand  of  the  demurrer  should  be  an- 
swered by  the  bill,  In  order  that  the  cban- 
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cellor,  to  wbose  conscience  In  tbe  first  in- 
stance, tbe  equity  of  tbe  bill  Is  addressed, 
Bbotild  satisfy  blmsdf  tbat  plaintiffs  bave 
not  neglected  or  slept  upon  tbelr  rights. 

It  is  claimed  that  tbe  defects  could  be 
cured  by  anmulmeut,  and  that  an  amend- 
ment shODld  hare  been  permitted.  Leave 
to  am<md,  while  addressed  to  tbe  dlscretlcm 
of  the  court,  should  be  liberally  granted,  to 
snbaerre  the  ends  of  Justice.  And  In  any 
ordinary  case  of  absence  of  arerment,  or  of 
iusnffleient  averment,  we  slunfld  bold  It  to 
be  an  abuse  of  discretion  to  refuse  leave  to 
amend.  But  here  not  only  plalntlfb  could 
not  file  a  suflBclait  bill,  for  the  reason  first 
above  discussed,  but  th^  did  not  ask  leave 
to  amend,  and  nror  will  not  be  presumed. 
Smith  V.  l^ylor,  82  CsL  541,  23  Fac.  217; 
Buckley  V.  Howe,  86  CaL  606,  26  Pac.  182. 
Tbe  Judgment  appealed  from  afflnned. 

We  concur:    McVABLAJO),  J.;  TBBCPLB, 

J. 

In  re  WBLGH'S  BSTATB.    (B.  F.  148.)> 

(SnprMne  Oonrt  of  California.    Dec-  27,  ISOt.) 

RsHOVAL  or  Admikistratob  —  Dboubationb  or 
Dbobassd— Paildbs  to  Account— Etidbnce. 

1.  Deelarationa  of  deceased  that  hlB  estate 
wu  of  a  certain  Talne,  and  that  he  had  a  large 
sum  of  money  in  his  hoaae,  is  not  competent  in 
an  action  to  remove  hia  administrator  for  fall- 
'ing  to  account  for  moneys  received. 

2.  A  findlnv  that  deceased  was  a  member 
of  a  partnership,  his  Interest  standing  in  the 
name  of  his  administrator,  and  that  the  admin- 
istrator foiled  to  account  therefor  In  his  inveu- 
tory.  Is  not  sastained  by  proof  that  deceased, 
before  his  death,  and  In  the  presence  of  the  ad- 
ministrator, assigned  his  interest  to  his  wife. 

'd.  The  fact  that  an  administrator  improp- 
erly paid  an  attorney's  fee  Is  no  ground  for  re- 
moval. 

4.  The  probate  Jadge  has  no  authority  to  di- 
rect an  administrator  where  and  how  he  shall 
keep  the  assets  of  the  estate. 

Department  2.  Appeal  from  siq;>erlor  court, 
city  and  coan^  of  San  Francisco;  J.  Y.  Cof- 
fey, Judge. 

In  the  matter  of  the  estate  of  Henry  Welch, 
deceased.  John  Purcell  appeals  from  on  or- 
der removing  him  as  administrator  of  de- 
ceased's estate.  Reversed. 

John  T.  Oreany,  for  appellant  Obas.  A. 
Bononer,  for  respondent 

TEHPUD,  J.  TUa  la  tbe  second  appeal  in 
tbls  matter.  88  OaL  179,  24  Pac  943.  After 
the  remittltDr  was  filed,  the  petition  for  the 
removal  of  tbe  administrator  was  amended, 
and  the  matter  retried.  Tbe  court  found  as 
tKf ore,  and  also  three  additional  facts,  and 
Again  removed  the  administrator.  Tbe  order 
is  expready  Insed  solely  upon  the  new  facts 
found  on  the  retrial,  niey  are:  (1)  Tliat  de- 
ceased had  at  tbe  time  of  his  death  ten  or 
twenty  tbousand  dollars  in  mon^,  which 
came  Into  the  possession  of  tbe  admbdstrator, 
or  of  which  he  had  knowledge.   Tbat  be  tail* 

a  Behearioff  denied. 
v^.no.11— 69 


ed  to  include  It  In  his  Inventory,  or  to  Inform 
the  court  thereof.  09  That  said  Purcell  col- 
lected for  Henry  Weldi,  before  Welch's  death, 
some  11,200,  which  be  has  not  accounted  for 
or  charged  himself  with.  And  (S)  that  Welch 
was  a  partner  In  tbe  firm  of  McKenna  &  Pur- 
cell, Us  Interest  standing  in  the  name  of  said 
Purcell,  wlio  was  only  nominally  a  partner; 
and  that  he  has  not  shown  tbat  Interest  in  the 
lnventc»y,  or  given  any  information  In  regard 
thereto  to  the  court 

In  regard  to  tbe  first  finding,  which,  no 
doubt,  is  most  relied  upon.  If  tta  evidence 
ptodticed  were  competent.  It  does  raise  a 
grave  suspldon  that  some  asseto  were  con- 
cealed either  by  the  widow  or  her  ftither, 
who  Is  the  administrator,  or  both.  It  Is  not 
necessary  to  discius  the  question  as  to  wheth- 
er tbls  finding  was  supported  by  the  evidence. 
Brrors  w&k  committed  on  the  trial  In  the  ad- 
mission of  testimony  whltdi  will  necessitate  a 
new  trlaL  Tbe  evidence  was  almost  all  hear* 
say,  consisting  largely  of  declarations,  ma^ 
by  the  deceased,  to  the  effect  tbat  his  estate 
was  of  the  value  ot  fifty,  sixty,  or  seventy 
thousand  doUon,  and  that  be  bad  a  large 
sum  of  money  In  his  house.  This  testimony 
was  not  admissible  against  appelant  Then 
is  no  analogy  between  such  statemento  and 
declarations  made  by  a  person  in  possession 
of  property  characterizing  bis  jtossesslon.  In 
the  last  case  the  claim  made  by  the  possessor 
is  of  Itself  a  material  mattw,  or  In  the  instan- 
ces where  It  Is  not  so  the  declarations  are 
against  Interest  Such  waa  not  the  case  here. 
The  declarations  were  materbd  <hi^  as  show- 
ing the  fact  asserted,  to  wit,  the  ownership 
and  possession  of  property,  tbe  very  exlstoice 
of  which  was  sought  to  be  proven  by  the  dec* 
larationa  Tbe  convnsation  between  Mra. 
Welch,  Michael  Purcell,  a  brother  of  appel- 
lant and  a  witness  for  petitions,  was  Irrele- 
vant 

I  do  not  tblnk  tbe  evld«ice  sustains  the  Beo> 
ond  finding.  It  seems  to  show  that  PuiceU 
did  not  own  the  machine,  but  It  also  shows 
that  he  paid  the  money  to  Welch.  We  may 
be  at  liberty  to  believe  that  Purcell  testified 
falsely  when  he  said  be  gave  the  mon^  to 
Wdch  for  safe-keying;  perhaps  also  to  sus- 
pect that  the  claim  be  presented  against  the 
esteto  was  simulated.  He  sold  the  machine 
two  years  and  a  half  before  Welch  died,  and, 
as  he  gave  tbe  money  to  Welch,  tbe  presump- 
tion would  be.  If  Welch  owned  the  machine* 
it  was  a  p^ment 

As  to  the  third  finding,  tbe  only  real  evi- 
dence tending  to  show  that  Welch  owned  tbe 
Interest  In  the  surtnershlp  was  the  fact  that 
a  few  days  before  his  death  he  assigned  bis 
interest  in  It  to  Mrs.  Welch  In  the  presence 
of  3obn  PurcelL  There  may  be  grounds  for 
attacking  this  transfer,  but  none  are  shown. 
Under  such  drcumstences  it  would  not  jus- 
tify the  removal  of  appellant 

If  the  other  matters  found  were  immaterial 
to  the  Issue  they  should  not  have  been  found. 
The  fact  that  appellant  paid  an  attorney's 
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fee  improperly  wonid  constitute  no  ground 
tor  hla  removaL  I  know  of  no  law  which 
authorizes  a  probate  Judge  to  direct  an  ad- 
ministrator where  and  how  he  shall  keep  the 
assets  of  an  estate,  and  surely  there  ought  to 
be  no  such  law.  The  administrator  is  liaUe 
for  their  safety  on  his  bond.  If  the  court 
could  lawfully  take  charge  of  them,  It  would 
deprive  Interested  parties  of  this  security.  If 
goods  are  loat,  It  may  be  a  question  whether 
they  have  been  properly  cared  for.  If  they 
have  been  placed  where  the  Judge  has  direct- 
ed, and  then  lost,  he  will  have  prejudged  the 
case  before  the  trial.  Admlnlstratore  can- 
not be  deprived  of  the  actual  custody  of  the 
assets  of  the  estate  1^  suoh  an  order.  The 
order  Is  revened,  and  a  sew  Mai  ozdered. 

We  concur:  UcFABIiAND,  HEN- 
SHAW.  J. 


PEOPLE  T.  KABIAUKU.    tOr.  21.) 

(Snpreme  Court  of  California.    Dec.  27,  1886.) 

HomciDB  — CONPBKSIOX  — POUJTDATIOS— VbSOB— 

Pboof— MisoiiNDtTOT  or  DfBTRior  ArroBMKT 

— PORUBHEXT — D18ORBTION  OP  JOHI. 

1.  One  who  lived  with  defendant  testified 
for  the  state  that  on  the  night  of  the  murder 
flefendnnt,  00  coming  home,  told  witness  that 
ho  killed  deceased,  and  warned  witness  to  keep 
silence.  Held,  that  error  in  admitting  the  con- 
fession without  fouadntiou  having  been  laid 
therefor  was  harmless,  since  it  appeared  by  the 
testimony  that  the  confession  was  voluntary. 

2.  It  WAS  proper  to  refuse  to  instract  the 
jnry  an  to  how  they  should  exercise  the  discre- 
tion given  tbem  in  regard  to  the  puniehment  in 
case  tliey  found  defendnnt  puilty. 

S.  It  was  no  ground  for  new  trial  tiiat  the 
district  attorney  referred  to  evidence  offered 
in  the  presence  of  the  jury,  and  ruled  out.  where 
the  court  Immediately  instructed  the  jury  that 
they  had  nothing  to  do  with  such  evidence,  and 
again  in  Its  genmtl  lAarge  stated  that  the  case 
should  be  determined  entirely  from  testimony 

4.  Where  it  was  testified  that  deceased  re- 
aided  In  the  county,  and  that  the  body  was 
found  at  the  gate,  and  carried  into  the  house, 
and  from  the  testimony  regarding  the  house 
it  was  plainly  to  be  implied  that  the  house  was 
decenspd's  residence,  and  the  place  where  she 
was  killed,  the  venue  was  sufficiently  proved. 

In  bank.  Appeal  from  superlOT  court  of 
El  Dorado  county;  M.  P.  Bennett,  Judge. 

Paulo  Kamaunu  was  convicted  of  murder  tn 
the  first  degree,  and  from  the  Judgment  of 
conviction,  and  an  order  denying  a  new  trial, 
he  appeals.  Affirmed. 

CliflH.  A.  SwlRler  and  Abe  Darlington,  for 
appellant  W.  F.  Fltigerald,  At^.  Gol,  for 
tbe  PeoplflL 

TEMPLE,  J.  Tbe  defendant  was  convict- 
ed of  the  crime  of  murder  In  the  first  degree, 
and  sentenced  to  be  hanged.  He  was  cliar^ 
ged  Jointly  with  one  Lllol.  During  the  trial 
the  charge  against  Lllol  was  dismissed  under 
section  1099,  Pen,  Code,  and  Lllol  was  called 
as  a  witness  against  Kamaunu.  Witness  and 
Kamaunu  were  natives  of  the  Sandwldi 


Irianda,  and  spoke  Elngllsh  very  Inqperfectly. 
Tiiey  had  been  employed  In  cutting  wood, 
and  lived  tocrether.  They  bad  finished  their 
contract,  and  had  Just  been  paid  oTL  There 
was  evidence  tending  to  Ehuw  that  one  of 
them,  on  tbe  day  before  tbe  homicide,  had 
purchased  a  chicken  trum  the  deceased.  She 
was  an  old  lady,  who  Uved  by  herself.  On 
the  morning  alter  the  purchase  of  the 
chlckeo  she  was  found  at  her  gate,  dead,  and 
some  circumstance  pointed  to  defendant  and 
Ulol  as  ttie  murdtti-ei-s.  When  sworn,  Lllcd 
stated  that  JCamauuu  had  purchased  the 
chicken  from  decoased,  and  told  him  that  he 
believed  ahe  bad  mouej'  in  the  hotise,  be- 
cause she  jironqitly  produced  change  for  a 
gold  coin  with  which  he  paid  for  the  ciilcken. 
He  states  that  during  the  day  they  drank 
wlae  together,  and  that  at  night  defendant 
was  absent  from  their  cabin,  and  witness 
went  to  l>ed.  That  during  the  night  he  heard 
knocking,  and  opened  the  door,  when  Kam- 
aunn  entered.  It  was  between  11  and  IX 
o'clock.  Witness  asked,  "Where  have  you 
been?"  Here  defendant's  counsel  objected  to 
evidence  of  confessions,  becatise  tbe  proper 
foundation  had  not  been  laid.  The  objection 
was  overruled  and  exception  taken.  The 
witness  proceeded:  "Him,  he  say  be  been 
take  a  walk  that  night;  that  Is  what  be 
say.  ASter  tliat  he  talka  with  me  be  beat 
down  11»t  old  woman's;  be  kill  tliat  old 
woman;  he  lose  pistol— revolver;  that  Is 
what  he  say;  he  talka  lose  revolver  very 
bad."  This  Is  tbe  substance  of  the  confes- 
sion,' althoiqph,  on  being  qnestfoned,  some 
further  remarks  to  tbe  same  eEEect  were  elic-. 
Ited.  Tills  was  a  confession,  and  the  rule 
is,  as  contended  for  1^  counsel  for  tbe  de- 
fense, that  the  court  ongbt,  on  a  preliminary 
inquiry,  first  to  determine  whether  the  etm- 
fesslon  was  voluntary.  But,  If  the  circum- 
stances already  show  tliat  it  must  have  been 
voluntary,  there  would  be  no  neces^ty  for 
fm^her  inquiry.  And  If  It  be  admitted 
that  there  was  error,  the  question  then  would 
be,  did  the  error  affect  the  substantial  rlshts 
of  the  defendant?  If  we  cannot  determine 
whether  there  was  Injury  or  not,  then,  since 
the  defendant  has  not  been  tried  as  the  law 
of  the  land  directs,  we  must  preemme  Injury: 
for  to  be  so  tried  Is  his  right  But  If  we  wi 
see  that  he  has  not  been  injured,  the  Judg- 
ment will  be  allowed  to  stand. 

It  Is  apparent  from  tbe  testimony— If  true 
— tiUrt  Llkd  did  not  know  of  tte  homicide  tm- 
tU  Kamaunu  Informed  him  of  the  tact  In 
the  confession.  It  was  impossible,  tlierefore; 
that  there  should  have  been  mn  Indncement  of- 
fered by  Ulol  to  make  the  ecsifesrion.  And 
the  testimony  further  shows  a  mottre  which 
moved  defendant  to  make  tbe  eopfesBton,  and 
ttiat  the  motlTe  was  raggested  by  no  one.  He 
knew  that  when  UhA  would  hear  of  tbe  trage- 
dy be  would  at  once  «nq>eot  him.  His  purpose 
was  to  MtfDTce  silence  by  a  threat  which  tan- 
medlately  followed  the  ctrnfesion.  But  what 
Inducement  could  Ulol  bave  ofCored,  even  if 
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be  liad  kKTfni?  How  could  be  make  It  better 
for  him  to  confeBS,  or  vorae  tor  him  If  he  did 
DBt?  Then  -mm  no  ttareat  eaeept  from  de- 
fendant tomrdB  UlaL  It  iB  difflcult  to  Me 
bam  wabk  m.  pemn  sa  the  irttnew  could  ban 
indveeia  canfeudoD  otterwUe  ttum  by  ttareati. 
1  tUidc  -fw  am  «Be  tkat  defendant  was  not 
inluDBd  ^  the  ndins*  ooocedlag  tt  to  kave 
teen  enoiitoiu.  oniere  wm  no  enor  In  n- 
fimtaiS  to  tetmct  tbc  Jnry  u  to  bow  tber 
BhoiM  vm  tbe  dlacreticti  gtvm  them  bi  re- 
«nrd  to  the  pmdAmcnt  la  case  they  found  the 
aefendrat  gulltr.  Tbta  dlseretlia  la  clv«i  to 
the  Jury,  sad  tbe  court  caraiat  direct  er  ad- 
rise  Asm  upen  tbe  subject  further  then  to 
Inforui  them  of  their  fonctlan. 

The  district  attorn^  deserved  severe  rebuke 
tnm  tbe  court  for  ^inmackBetontln  the  bill 
of  exceptlrais.  He  stated  no  fact,  however,  not 
already  kaeirn  to  tbe  tary.  It  "wai  merely  a 
rcfaeace  to  erldenoe  ctfered  and  rated  out. 
The  court  Immediately  Inatracted  tbe  jnty 
that  they  had  nothing  to  do  with  snch  evi- 
dence, and,  again,  In  Its  general  Instractlona, 
stated  that  the  case  most  be  determined  en- 
tirely from, tbe  testimony  recdved,  without 
reference  to  other  things  they  may  hare  heard. 

Tbe  venue  was  snffldenfly  proven.  It  was 
testified  tbat  she  resided  In  the  county,  and 
tbat  the  body  was  found  at  tbe  gate.  The  body 
was  carried  Into  the  house.  The  condition  of 
the  house,  of  the  bed,  and  the  doore  Is  shown. 
The  witnesses  do  not  expressly  state  that  this 
bouse  was  her  resl<Jence,  but  that  It  was  both 
the  bouse  where  she  resided  and  where  she  was 
killed  la  plainly  Implied. 

The  rulings  In  regard  to  the  Introduction  of 
■testimony  seem  to  be  as  to  nnln^rtant  mat- 
'ters  or  ware  evidently  correct.   A  particular 
■  discussion  of  them  would  be  of  no  moment 
,  There  was  no  doubt  as  to  the  admlaelbUlty  of 
tbe  cwversation  In  the  Jail  at  the  time,  al- 
though  it  does  not  seem  to  possess  much  Im- 
'  pwtance.  Besides,  the  statements  of  Lllol  were 
aflnrwarda  by  the  Judge  stricken  out  when  the 
■charge  was  dismissed  against  him.   If  de- 
ffendaat  desired  more  expUdt  instmctlonB  upon 
jtbat  nbifect,  he  should  have  asked  for  tbem. 
Tbe  judgment  and  order  are  affirmed. 

We  concur:  BEATTT,  0.  J.;  McFAR- 
LAND.  J,;  VAN  FLEET,  J.;  GAROUTTB, 
J.;  HABRISOM*  J.;  HENSHAW,  J. 


DIXON  T.  BCHERMEIER.    (No.  14,808.) 
(Supreme  Court  of  California.    Dec.  23,  1895.) 

SASBMBHT    in    WatHR   DlTCU  —  DlBCLAlHBB  BT 

Mortgagee— ExTiNci'isHMEST  of  Libn. 
Where  the  owner  of  two  adjoining  min- 
ing claims,  across  one  of  which  a  water  ditch 
extended  to  and  upon  the  ot1ii>r,  mortgaged  the 
claim  over  which  the  ditch  exti^nded,  and,  in  an 
action  to  foreclose  the  mortgage,  BubseQueut 
mortgagees  of  the  other  claim  were  made  par- 
ties oefendantj  and,  Instead  of  asserting  their 
lies  on  right  to  ase  the  ditch  in  the  former 
claim,  disclaimed  all  interest  in  that  claim,  the 


Jadgmest  rendered  against  tbem  mi  soeh  dis- 
claimer extinguished  their  lien  on  the  easeiaent. 

Gommissioaeni*  decisiaa.    D^vcitmeat  2. 
jll^eal  from  s^ertor  eoort,  macer-coaaty; 
<3.  Clou^  Judge. 

Action  by  A.  Dtzan  agsdDst  H.  Schermeler 
to  aotot  title.  Fvom  a  Jatfgmaat  for  defend- 
ant, and  an  order  denytag  a  now  trial,  j^n- 
tur  aiRMals.  AfflnaadL 

7.  P.  Tattle  for  appellant.   BL  Lu  Craig, 
for  zeqKmdent. 

BBITT,  O.  In  the  year  ]fi78  tiie  Uaited 
States  Issued  to  one  F.  Hoffman  a  iiatent  for 
certain  mining  ground,  Ii60i77  aores  la  area, 
called  by  the  parties  here  the  "Hoffman 
Placer  Claim."  On  the  easterly  and  lower 
side  of  this,  though  not  quite  oontiguons  to 
It,  biy  another  parcel  of  mining  ground, 
containing  some  58  acres,  and  called  tbe 
"Smith  Placer  Clalaa."  At  tiie  date  of  said 
patent  there  was,  and  Is  yet,  a  «at«  ditch 
heading  about  half  a  imie  atjore  the  Hoff- 
man claim,  and  extending  tlsron^  tbe  same 
to  a  reservoir  a  few  rods  within  the  eastern 
boundary  thereof,  and  tbcace  on  to  the 
Smith  claim,  a  total  distance  of  about  three 
miles,  half  of  which  entire  iMigtb  Is  Included 
in  the  Hoffman  tract  or  claim.  Mining  on 
both  tbe  HoffiBttn  and  Smith  claims,  and  to 
some  extent  eisewbere,  has  been  carried  on 
by  means  of  water  drawn  through  this 
ditch,  thoui^  the  ditch  was  originally  con- 
structed—as early  as  lS55~and  has  been  . 
mainly  used  to  work  the  Smith  claim.  Said 
Hoffman  became  tbe  owner  of  the  ditch  In 
1871).  It  does  not  appear  that  he  could,  or 
ever  did,  make  use  of  tbe  same,  except  In 
connection  with  said  two  placer  claims. 
PlalntlfiC's  action  la  for  the  purpose  of  qui- 
eting his  alleged  title  to  tbe  ditch.  Heft>aads 
his  right  on  (1)  a  mortgage  executed  by  said 
Hoffman,  November  13,  18S3,  to  plaintiff  and 
one  Tillotson,  upon  said  Smith  mining  claim 
and  said  water  ditch,— Hoffman,  it  eeems, 
having  become  tbe  owner  of  the  SmltU 
claim;  (2)  judgment  In  an  action  begun  De- 
cember 5,  1S87,  by  Dixon  &  Tillotson,  for  the 
foreclosure  of  such  mortgage,  which  judg- 
ment was  rendered  February  6,  1888,  and 
directed  the  sale  of  the  mortgaged  property; 
^  sheriff's  deed  dated  Fetmiary  6.  1888, 
made  to  plaintiff,  Dixon,  as  purchaser  of  the 
property  at  the  sale  under  such  Jadgment. 
But  on  September  15, 1880,  several  years  be- 
fore the  mortgage  to  which  plaintiff  traces 
his  title,  Hoffman  nun-tgaf^ed  to  one  Elsen 
and  othen  tbe  land  described  In  said  patent 
to  him,— tbe  Hoffman  placer  claim,— and  all 
the  appurtenances  thereto,  to  seenre  certain 
indebtedness  to  fall  due  May  1.  1881.  Izk 
1885  the  mortgagees  In  this  inatroment  insti- 
tuted an  acti<m  for  the  foredosure  there<MC, 
and  Dixon  and  Tillotson  were  made  par- 
ties defendant.  They  filed  an  answer  in 
which  they  denied  **tbat  they  bare  or  claim 
to  have  any  Interest  wbatsoerer,  either  by- 
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mortgage  or  otherwise,  In  the  land  describ- 
ed In  the  mortgage  sougbt  to  be  foreclosed 
In  this  action."  Snch  action  resulted  In  a 
Judgment  of  foreclosure  In  favor  of  SUsea 
and  his  comortgagees,  under  which  the  prop- 
erty mortgaged  to  them  was  sold  on  Septem- 
ber 4,  1886,  to  Schermeler.  the  present  dft- 
Cendant  No  redemption  being  effected, 
Schermeler  received,  April  28,  1888,  a  deed 
of  the  property  so  purchased  by  him,  and 
thereunder  claims  to  be  the  owner  of  the 
ditch  within  the  limits  of  the  Hoffman 
claim,  and  above  to  the  head  of  the  ditch. 
He  has  bad  iMssesslon  of  the  same  since  the 
date  of  sale,  September  4, 18S6. 

It  may  be,  as  contended  by  plaintiff,  that 
prior  to  the  acquisition  of  title  to  the  ditch 
by  Hoffman,  In  1875,  it  constituted  an  in- 
dependent property,  dissociated  from  the 
laud  over  which  it  passed,— an  easement  in 
gross.  See  Coonradt  v.  Hill,  79  Cal.  590,  21 
Pac.  1099.  Yet  as  such  It  was  a  servitude 
Dpon  the  land.  Smith  v.  HawlEins  (filed  Nov. 
19,  1896)  42  Pac.  453;  Ware  v.  Walker,  70 
CaL  595. 12  Pac.  475;  Civ.  Code,  S  802,  subd. 
5.  And  when  Hoffman  became  the  owner 
of  both  ditch  and  lands  the  servitude  was, 
for  the  time  such  unity  of  title  might  con- 
tinue, extinguished.  Civ.  Code,  {{  605,  811; 
Gould,  Waters,  |  SIS.  Assuming,  as  we  may 
(and  this  Is  probably  the  view  more  favor- 
able to  appellant),  that  Hoffman  was  the 
owner  of  the  Smith  claim  In  1880,  when  he 
mortgaged  the  Hoffman  claim,  then  the 
ditch— an  artificial  water  course  apparently 
necessary  to  the  working  of  both  claims- 
was  an  appurtenance  to  each  of  them.  Civ. 
Code,  S  662;  Orooker  v.  Benton,  93  Cal.  365, 
28  Pac.  953;  Standart  v.  Water  Co.,  77  CaL 
309,  19  Pac.  689;  Fitzell  v.  Leaky,  72  Cal. 
477,  14  Pac.  198;  Farmer  v.  Water  Co.,  66 
Cal.  11.  The  title  of  a  purchaser  at  a  sale 
made  under  foreclosure  of  a  mortgage  has 
relation  to  the  date  of  the  mortgage.  Horn 
V.  Jones,  28  CaL  194.  Hence,  by  the  execu- 
tion of  the  mortgage  of  ISSO,  Hoffman  creat- 
ed, potentially,  a  severance  of  the  tenements 
to  which  the  ditch  was  appurtenant,— and 
It  follows  that  although  this  mortgage  was  a 
lien  on  the  Hoffman  claim,  and  upon  the 
ditch,  as  an  appurtenance  thereto,  yet  an 
casement  of  way  for  the  ditch  over  the  Hoff- 
man claim  was  reserved  from  that  mort- 
gage, by  Implication  of  law,  In  favor  of  the 
Smith  claim.  Such  easement  was  Included 
In  the  mortgage  of  1883.  Qulnlan  v.  Noble, 
75  CaL  266,  17  Pac.  69,  and  cases  cited; 
Oakley  v.  Stanley,  S  Wend.  523;  Huttemeier 
T.  Albro,  18  N.  T.  48;  Gould,  Waters,  SI  313, 
i!14,  Accordingly,  when  Dixon  and  TU- 
lotson  were  made  defendants  in  the  suit  to 
foreclose  the  mortgage  of  1880,  they  could 
have  asserted  their  Hen,  In  virtue  of  the 
niortt^ige  of  1883,  on  such  easement  In  the 
Hoffman  claim,  and  have  litigated  with  the 
niurtgagees  In  that  case  substantially  the 
ftnme  Issue  IHxon  Is  now  waging  with  de- 
fendant here.    Tolman  t.  Smith,  85  OaL 


280,  24  Pac.  743.  But  th^  expressly  dis- 
claimed any  interest  In  the  land  which  was 
the  subject  of  that  anlt;  and  the  Judgment 
there,  founded  on  such  disclaimer,  and  the 
sale  and  deed  to  Schermeler,  extinguished 
the  lien  they  had  on  erety  part  of  the  Hoff- 
man claim,  Including  the  section  of  the  dltcb 
lying  above  the  mlfiing  claim,  which,  as  an 
appurtenance  thereof,  was  included  In  the 
disclaimer.  It  results  that  Dixon,  as  par- 
chaser  at  the  sale  under  the  Judgment  ob- 
tained by  himself  and  Tlllotson,  acquired  no 
interest  in  the  ditch  above  the  easterly  line 
of  the  Hoffman  claim.  Reynolds  v.  Hosmer, 
61  Oal.  206.  The  Judgment  and  order  mp- 
pealed  from  should  be  affirmed. 

We  ooncnr:  VANOIJBUr,  a;  BBLQHBB*  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  oe^ 
der  appealed  from  are  affirmed. 


WILSON  et  aL  V.  WILLBT.S 

(Conrt  of  Appeals  of  Kansas,  Southern  Depoit- 
ment,  B.  D.   July  16;  1896.) 

RsooBD  ov  AppBii^FiLiito  Cass  Kara— Ohb- 

TinOATS  or  JUDOB. 

1.  When  no  case  made  wu  filed  In  the 
conrt  below,  and  no  original  case  made,  or 
a  certified  transcript  of  the  records  of  said  court, 
la  filed  with  the  petition  in  error,  the  esse  must 
be  dismissed.  A  case  must  stand  upon  its  own 
merits,  and  any  defect  therein  cannot  be  reme- 
died by  the  certificate  of  the  Judge.  "The  signa- 
ture of  the  judge  to  a  case  made  or  a  bill  of  ex- 
ceptions imports  the  truthfulness  of  the  pre- 
ceding  statements  in  such  case  or  bill,  and  noth- 
ing more."  Brown  v.  Johnson,  14  Elan.  377; 
Eddy  V.  Weaver,  15  Pac.  492,  87  Kan.  640. 

2.  The  statements  contained  In  the  record 
attached  to  this  petition  in  ermr  are  not  suffi- 
cient to  constitute  a  legal  case  madcb 

(Syllabns  by  the  Court.) 

Brror  from  district  court,  Labette  oonnty; 
J.  D.  McGue,  Judge. 

Action  by  Blisabeth  B.  Wllley  against  Wil- 
liam P.  Wilson  and  the  First  National  Bank 
of  Oswego.  Judgment  for  piaintiflC,  and  de- 
fendants bring  error.  Dismissed. 

Case  ft  Olasse.  for  plalntiffB  In  enor. 
Kimball  ft  Osgood,  ftnr  defendant  In  enor. 

DBNNI80N,  J.  The  defendant  In  error  in 
this  case  raises  the  question  of  thB  anfflxden- 
cy  of  the  case  made,  and  claims  that  fben 
is  no  auffldent  case  made  filed  with  the  peti- 
tion in  error  to  enable  thla  court  to  review 
the  qnestlona  raised  by  the  plaintiff  in  arm. 
Attached  to  the  petition  In  error  Is  an  Index, 
and  then  llie  following:  "Haisabeth  B.  wniey. 
Plaintiff,  Ts.  W.  P.  Wllstm  and  the  First  K«- 
tlonal  Bank  of  Oswego,  Defendants.  In  the 
District  Oonrt  for  Labette  Comity,  Kansas. 
Case  lilade.  For  the  purpose  of  preserving  tbe 
record  in  a  cmnplete  fium.  In  mder  that  ttiey 
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may  tha«by  protect  their  rights,  said  defend- 
anta  aak  the  allowance  of  the  following  case 
made,  and  that  the  same  be  made  to  em- 
brace all  the  pleadings  on  file  In  the  case, 
all  the  evidence  otfered  and  Introduced  at 
the  trial,  all  the  Instructions  of  the  court  to 
the  Jury,  the  verdict  of  the  Jury,  the  Jour- 
nal entry  of  the  order  overruling  defendant's 
motion  for  a  new  trial,  the  Judgment  ren- 
dered, and  the  order  fixing  time  for  making, 
serving,  and  settling  the  case  made,  a  com- 
plete transcript  of  which  la  hereto  annexed. 
In  addition  to  the  objections  and  excepttons 
of  defendants  that  appear  In  the  record,  de- 
fendants excepted  to  the  court's  Instructions 
to  the  Jury,  and  especially  to  that  part  of  it 
defining  the  liability  of  defendants  in  caring 
for  the  property  taken,  and  as  to  the  ques- 
tion of  their  responsibility  for  Its  damage 
while  In  their  possession.  In  passing  on  de- 
fendants' motion  for  a  new  trial,  and  det^ 
mining  the  amount  It  would  require  the 
plaintiff  to  remit  in  order  to  secure  a  Judg- 
ment on  the  verdict,  the  court  found  the 
plaintiffs  actual  damage  was  $449.75.  To 
this  amount  be  added  7  per  cent  Interest 
from  June  19,  1889,  the  time  the  property 
was  levied  on,  to  May  31,  1890,  the  day  of 
the  trial,  amounting  to  $27;  the  actual  dam- 
age, and  Interest  thereon  from  the  time  the 
property  was  Injured  to  the  time  the  verdict 
was  rendOTed,-  amounting  to  f476.75,  which 
amount  he  allowed  the  plaintiff  to  take  Judg- 
ment for  In  lieu  of  $G22,  as  found  by  the  Ju- 
ry. And,  plaintiff  consenting  to  such  reduc- 
tion, defendants'  motion  for  a  new  trial  was 
orerruled.  To  the  allowance  of  Interest  and 
amount  of  damage  sustained  defendants  ob- 
jected, and  duly  excepted  to  the  court's  rul- 
ing thereoa.  Defendants  also  duly  excit- 
ed to  the  order  overruling  their  motion  for  a 
new  trial." 

This  is  the  only  statement  made  by  this 
plaintiff  in  error  to  be  found  anywhere  In 
the  purported  case  made.  Without  any  de- 
scription or  explanation  or  statement,  appear 
a  petition,  an  amendment  thereto,  an  answer, 
a  reply,  motion  for  new  trial,  what  is  proba- 
bly intended  to  be  a  Journal  entry,  but  which 
nowhere  states  that  It  Is,  containing  the  ver- 
dict of  the  Jury,  and  what  is  probably  In- 
tended as  the  order  of  the  court  In  overruling 
the  motion  for  a  new  trial,  some  Instmctlona 
to  Jnry,  and  some  evidence,  followed  by  a 
certificate  of  the  Judge,  which  is  as  follows: 

"In  the  District  Court  for  T^abette  County, 
Kansas.  Elizabeth  E.  WlUey.  Plaintiff,  vs. 
W.  P.  Wilson  &  The  First  National  Bank 
of  Oswego,  Kansas,  Defendants.  I,  J.  D. 
McCue.  Judge  of  the  Eleventh  Judicial  dis- 
trict, Kansas,  do  hereby  certify  that  the 
foregoing  case  made  was  served  within  the 
time  allowed;  that,  with  all  ameudments 
suggested.  It  was  on  due  notice  presented  to 
me  within  the  time  required;  that  It  contains 
ail  tlte  pleadings  In  the  case,  all  the  evidence 
Introduced  on  the  trial  thereof,  all  the  In- 
stmctlona of  the  court  to  the  Jnry,  the 


diet  of  the  Jury,  the  order  of  the  ooart  over^ 
ruling  defendant's  motion  tor  &  new  ti'lal 
thereof,  the  Judgment  of  the  court,  all  objec- 
tions and  all  exceptions  taken  to  the  rulings 
of  the  court  during  the  trial.  The  case  made, 
as  thus  constituted,  served,  and  presented,  la 
hereby  allowed  by  me,  and  the  clerk  of  said 
court  is  hereby  directed  to  attest  the  same, 
and  attach  the  seal  of  said  court  hereto,  and 
file  It  among  the  papers  In  said  case.  Done 
at  my  chambers.  In  Oolumbus,  Labette  coun- 
ty, Kansas,  this  aoth  day  of  September,  1880. 
J.  D.  McCue,  Judge  llth  District. 

"Attest:  Ckilon  Hodge,  Clerk  of  the  Dis- 
trict Court,  Labette  County,  Kansas.  [Seal.]" 

The  question  to  be  decided  Is  as  to  wbethor  a 
legal  case  made  was  presented  to  the  Judge  for 
settlem^it;  and  In  deciding  this  question  the 
case  made  must  stand  upon  Its  own 'merits, 
and  any  defect  therein  cannot  be  remedied  by 
the  certificate  of  the  Judge.  "The  signature 
of  tbe  Judge  to  a  case  made  or  bill  of  excep- 
tions imports  the  truthfulness  of  the  preced- 
ing statemento  In  such  case  or  bill,  and  noth- 
ing more."  Brown  v.  Johnson,  14  Kan.  377; 
Eddy  V.  Weaver,  37  Kan.  540,  15  Pae.  492. 
The  only  statement  in  said  case  made  that 
the  proceedings  had  In  the  court  below  were 
all  Incorporated  Into  the  case  made  Is  found 
In  the  following  statement  at  the  beginning 
of  what  purports  to  be  a  case  made:  "For 
the  purpose  of  preserving  the  record  In  a 
complete  form,  in  «der  that  they  may  there- 
by protect  their  rights,  said  defendants  ask 
the  allowance  of  the  following  case  made, 
and  that  the  same  be  made  to  embrace  all 
the  pleadings  on  file  In  the  case,  all  the  evi- 
dence offered  and  introduced  at  the  trial,  all 
the  Instructions  of  the  court  to  the  Jury,  the 
verdict  of  the  Jury,  the  Journal  entry  of  the 
order  overruling  defendant's  motion  for  a 
new  trial,  the  Judgment  rendered,  and  the 
order  fixing  time  for  making,  serving,  and 
settling  the  case  made,  a  complete  transcript 
of  which  Is  hereto  annexed."  The  writer  of 
this  opinion  has  given  a  good  deal  of  time 
and  study  to  this  statement,  attempting  to 
make  It  save  this  case  made  If  possible.  An- 
alyzing this  statement  In  all  Ite  bearings,  we 
find  that  In  it  the  defendants  in  the  court 
below  ask  the  allowance  of  the  following 
case  made  for  the  purpose  of  preserving  the 
record  and  protecting  their  rights,  and  that 
the  same  (and  the  word  "same"  In  this  con- 
nection must  certolnly  refer  to  the  thing 
they  ask  for,  which  la  the  allowance  of  the 
following  case  made)  be  made  to  embrace  all 
the  pleadings  on  file  In  the  case,  all  tbe  evi- 
dence offered  and  Introduced  at  the  trial,  all 
the  instructions  of  the  court  to  the  Jury,  the 
verdict  of  the  Jury,  the  Journal  enti*y  of  the 
order  overruling  defendants'  motion  for  a 
new  trial,  tbe  Judgment  rendered,  and  the 
order  fixing  time  for  making,  serving,  and 
settling  the  case  made.  A  fair,  reasonable 
interpretetion  of  this  language  must  be  con- 
strued to  mean  tbe  defendant  In  the  court 
below  asked  tbe  Judge  hi  tals  aUowanos  of 


Digitized  by  Google 


FAdFIO  BEPOBTBR,  Vol.  ^ 


the  ftolftnrtBflr  ease  nmde  to  make  tt  embnce 
all  these  aiuga,  and  tbe  ]udc^  In  hto  certif- 
icate, complied  with  this  request,  and  made 
bis  allowance  contain injr  ereiTthhig  asked 
for  In  this  etfttement.  We  now  come  to  the 
last  clanse  or  sentence  of  this  statement,  "a 
■complete  transcript  of  which  Is  hereto  an- 
nexed." It  la  evident,  if  this  can  be  snstain- 
ed  as  a  legal  case  made,  this  sentence  must 
be  relied  npon  for  that  purpose.  A  tran- 
script Is  "en  official  copy  of  certain  proceed- 
ings in  a  conrt"  It  Is  eTldent  that  this  whole 
statement  quoted  is  a  request  to  the  judge  to 
allow  the  following  case  made,  to  make 
the  allowance  embrace  certain  things  therein 
specified,  and  ends  with  the  statement  to  the 
Judge  that  a  complete  official  copy  of  those 
proceedings  is  hereto  annexed.  The  proceed- 
ings wh'lch  follow  nowhere  have  the  ceitlf- 
icate  of  the  clerk,  or  any  one  else,  that  they 
are  true  and  correct  copies  of  all  the  proceed- 
ings which  were  had  In  the  case;  It  will 
hardly  be  contended  that  the  Judge  intended 
to  certify  that  the  papers  which  are  annex- 
ed to  this  statement  were  an  official  copy  of 
the  proceedings  In  this  case,  and,  If  be  did 
so  Intend,  It  Is  plain  to  be  seen  that  the  state- 
ment would  not  be  true.  But,  giving  this 
last  sentence  the  most  faTorable  construction 
♦hat  could  possibly  be  put  upon  It,  and  mak- 
ing It  say  that  annexed  to  this  statement  Is  a 
complete  transcript  of  all  the  pleadings  on 
file  in  the  case,  all  the  evidence  offered  and 
Introduced  at  the  trial,  all  the  Instructions  of 
the  court  to  the  jury,  the  verdict  of  the  jury, 
the  Journal  entry  of  the  order  overruling  de- 
fendants' motion  for  a  new  trial,  the  Judg- 
ineut  rendered,  and  the  order  fixing  time  for 
making,  serving,  and  settling  the  case  made, 
this  would  not  be  a  sufficient  statement  In  a 
case  made,  even  though  certified  by  the 
Judge  that  the  statement  was  true,  to  assure 
this  court  that  It  was  reviewing  all  the  pro- 
ceedings had  In  the  case,  and  none  other. 
While  this  would  state  that  this  was  a  com- 
plete transcript  of  all  the  pleadings  on  file 
in  the  case,  there  is  no  statement  that  there 
are  no  other  pleadings  attached  hereto; 
there  la  no  statement  that  there  Is  no  evi- 
dence In  the  record  which  was  not  offered  or 
Introduced  at  the  trial;  there  is  no  state- 
ment that  there  are  no  instructions  In  the 
record  that  were  not  given  by  the  court 
Should  the  court  have  given  five  instmctlons, 
and  the  record  contained  ten,  still  the  state- 
ment that  there  is  annexed  a  complete  tran- 
acript  of  all  the  inslmctions  given  by  the 
court  would  be  absolutely  true.  While  the 
statement  would  be  made  that  this  contains 
all  the  proceedings  had,  there  is  no  state- 
ment that  all  of  these  proceedings  were  had. 
We  are  reluctantly  compelled  to  hold  that 
this  Is  not  a  legal  case  made;  neither  Is  It  a 
transcript  of  the  proceedings.  Section '  4647, 
Gen.  St  18S9,  reads  as  follower  "That  in  all 
actio na  herdnafter  instituted  by  petition  In 
error  In  the  supreme  court,  the  plaintiff  In 
«rTor  shall  iDe  with  the  petition  In  error  the 


original  case  made  filed  In  the  oonrt  beloir, 
or  a  certifled  traneerlpt  of  the  reoord  nid 
conrt  In  this  case  there  was  bo  case 
made  filed  tn  the  court  b^ow^  uid  n»  orig- 
inal  case  made  or  a  certified  trsnaerlpt  of 
the  record  of  said  conrt  1b  filed  with  this  petS- 
tlon  in  error.  It  Is  the  order  of  the  oonrt 
that  this  case  be  dkmisMd.  AU  the  Judges 
concurrlits. 


rULLBR  et  tl.  t.  IRTTN  «t  aL 
(Ooart  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.    Jaly  16.  1885.) 
VB]nx>s*B  Lmr— Paktul  PATxaar  or  MoBmieK 

— SOBBOeATIOM. 

1.  S.,  aa  crantM*,  made  and  delivered  a 
deed  conveying  certain  real  estate  to  and 
took  Uie  promiHsoiT  note  of  M.  as  a  part  con- 
sideration  for  the  land  conveyed,  and  the  note 
is  signed  by  M.,  his  wife,  and  another  party,  mm 
annty  thereon,  and  *he  note  contains  a  state- 
ment that  it  is  given  in  eonsideratioo  of  part  ptir- 
chaae  of  the  real  estate  describing  the  same. 
HHd,  that  the  note  does  not  create  a  lien  upon 
the  lands  cooveyad. 

2.  Where  a  party  parchases  lands  that  are 
incumbered  by  moftgage,  and,  after  be  takes 
possession  thereof,  he  pays  to  the  mortgagee 
part  of  the  money  secured  by  the  mortgage,  and 
other  parties  are  interested  in  the  land,  irnon 
a  forecioaure  of  the  mortgage  for  the  unpaid  iml- 
ance  due  the  purchaser  who  baa  paid  part  of  the 
money  due  under  the  mortgage  is  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee  mo 
far  as  the  amount  he  has  paid  to  protect  the 
land  against  the  lien  of  the  mortgage^ 

(Syllabos  by  the  Court) 

Emw  ftom  district  eouct,  BourlKm  county; 
a  H.  Alien,  JwlgOk 

Actloii  by  D.  F.  Coon  asalnst  David  Ful- 
ler, M.  J.  Inin,  and  others.  From  the  Judg- 
ment defendant  FuUw  brought  error.  Up- 
on hte  death  the  proceeding  ww  revived  ia 
the  name  of  his  belrs.  Reversed. 

C.  E.  Cory,  for  plalntlffB  In  error.  Bd.  C. 
Oatee,  tor  defendants  In  error. 

JOHNSON,  P.  J.  This  was  a  si^  oa  note 
and  mortgage,  brought  by  D.  P.  Coon,  as- 
signee of  \y.  T.  Frankmbergo*,  on  one  certain 
promissory  note  executed  by  John  W.  Shaw 
and  his  wife,  Leonica  T.  Shaw,  dated  No- 
vember 8,  18S3,  to  W.  T.  Frankenberger,  for 
the  sum  of  $65,  due  In  March,  1886,  with  10 
per  cent,  interest  from  date,tosectire  the  pay- 
ment of  this  note  and  another  note  of  $7  due 
March  I,  1835.  Sbaw  and  his  wife  »ecuted 
a  mortgage  on  a  certain  tract  land  tlieo 
owned  by  them  situated  In  Bourbon  county, 
Kan.  The  mortgage  was  duly  executed, 
and  recorded  In  the  proper  office.  Before 
this  note  became  due,  Frankenberger  sold 
and  Indorsed  it  to  D.  F.  Cooti.  A  copy  of 
this  note  Is  attached  to  the  pctltloB  <^  tbe 
plaintiff,  D.  F.  Coon,  with  certain  payments 
Indorsed  tliereon.  Plaintiff  prays  for  a  Judg- 
ment against  John  W.  Shaw,  Leonica  T. 
Shaw,  and  W.  T.  Frankenberger  for  the 
amount  due  on  the  note,  to  wit,  $76  and  in- 
terest and  for  a  foreclosure  of  tiie  nwrt- 
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sags.  Tb»  deftadant  If.  J.  Irrln  filed  an 
answer  and  cross  petition.  In  whlcli  be  set 
out  tbat  on  the  Ibth  day  ot  May,  1884,  John 
W.  Sbaw  and  I>onlc&  T.  Shaw,  being  the 
ownen  of  the  premisea  described  in  the 
mfHtgage  ta  Fmnkenberger,  sold  and  con- 
veyed the  same  onto  one  Jack  McNalr,  and 
as  a  part  c<»isideration  for  the  purchase 
money  for  aald  landa  Jack  MeNalr  and  Gyn> 
thla  McNalr,  hU  wifev  and  Hmton  Brtcer 
executed  and  dcdlTcred  to  the  Hdd  John  W. 
Shaw  their  certain  promlsBory  note  In  writ- 
ing, whereby  they  promise  to  pay  to  the  or- 
der of  John  W.  Shaw,  two  years  after  date, 
tbe  sum  of  f  IIS,  wltH  Interest  firun  date  at 
tike  rate  ot  10  per  annum.  Said 

note  contained  a  statement  therein  that  It 
vaa  given  for  the  pnrchase  of  lands,  de- 
acrlUng  the  same  lands  tbat  are  described  in 
the  mortgage  to  Frankenberger.  Sbaw 
tbereafter,  for  value,  before  matorlty.  In- 
4lor9ed  said  note  In  writing  to  Irvin  * 
Lewla.  On  the  Idtb  day  of  October,  1884, 
Jack  McNalr  died.  Afterwards  Cynthia  Mc- 
Nalr, widow  of  Jack  UcNair,  deceased,  mar* 
rled  Huston  Brlce,  and  said  Cynthia  and 
Hnston  are  oow  living  blether  as  husband 
and  wife.  On  tbe  &tb  day  of  April,  1867, 
they  ezecntad  and  deHvered  to  Irvin  A 
liBwte  their  promissory  nota,  and  therein 
promlaed  to  pay  to  said  Irvin  A  Lewis,  De- 
cember 1,  1BS7,  the  aam  of  .^54,  with  10 
per  cent  Interest  from  date.  That  Irvin  A 
LewlB  aia  tlie  ownen  and  holders  of  said 
note,  and  attacbea  a  espy  of  the  note  to  his 
answer  and  creaa  petition.  On  said  6th 
day  of  April,  1887,  said  Cynthia  Brlce  and 
Huston  Brice  exeeoted  and  delivered  th^r 
certain  other  promissory  note  to  said  Irvin 
A  Lewis  tor  the  sum  of  ^100.  dne  one  year 
after  date^  vitb  10  per  cent,  per  anntmi 
from  date,  and  attaches  a  copy  of  said  note 
to  hia  answo*  and  cross  petition.  Tbat  said 
two  pnnnlssorjr  notes  were  In  rmewal  of  tbc 
note  given  to  Jack  McNalr  and  Cynthia  Mc- 
Nalr and  HtutM  Brice  to  John  W.  Sbaw  as 
a  purt  of  the  purchase  money  of  the  prem- 
ises described  in  the  mortgage  to  Franken- 
'betgec.  On  the  execution  of  said  two  notes 
by  Cyntbta  Brtee  and  Hnatoo,  Brlce  It  was 
agreed,  and  Is  so  stated  In  the  mortgage  ex- 
eeoted at  the  same  time  to  aeeoro  said  notea, 
that  the  conaideratton  of  said  notes  was 
pnrcbass  money  for  the  property  described 
In  said  mor^^aga.  On  the  &th  day  of  April. 
1S8T.  Cynthia  Bite*  and  Hosfeon  Brlee,  for 
the  purpose  of  seevlng  the  sums  of  money 
to  become  due  eo  said  note^  madc^  execatedt 
and  d^Tsrad  to  said  Irvia  tiidr  certain 
mortgage,  and  thereby  eonveyed  said  lands 
azid  tenemesTts  ta  them  (being  the  same  lands 
described  In  the  Aaakenberger  mortgage). 
That  said  mortvaga  was  dnly  recorded  la  the 
410068  9t  tha  raglBtar  of  dceda  of  Bonrixra 
coimty,  Kaa,  sod  attaches  a  copy  ot  tk» 
mortgage  ts  his  answer  and  cnm  pctUen. 
That  the  notes  aze  past  dne  and  are  unpaid. 
'Irvin,  In  Us  answar  aad  cross  petltkm,  si- 


ft myis.  vm 

le^ee  that  D.  F.  Oeon,  Jdm  W.  Shaw,  Leo- 
nlca  T.Shaw,  Martha  Fuller, Rosetta  Shields, 
Dora  Riley,  Alfred  McNalr  (minor),  George 
McNalr  (minor),  Mary  McNalr  (minor),  each 
claim  to  have  some  Interest  In  said  lands, 
but  he  alleges  tbat  whatever  Interesta  th^ 
have  therein  are  Inferior  and  subordinate  to 
th*  Hen  of  Xrvln  A  Lewis  for  purchase  mon- 
ey and  mortgage  lien,  and  prays  Judgment 
acalnst  Cynthia  Brice  and  Huston  Brice  for 
tbe  amount  due  on  uld  notea,  with  Interest, 
and  for  a  decree  of  foredosnre  of  said  mort- 
gage, and  forever  barring  all  of  the  defend- 
ants. Lewla  afterwards  assigned  his  Inter- 
est in  the  note  and  mortgage  to  M.  J.  b*vtn. 
Thereafter  David  Fuller  and  Martha  Fuller 
filed  their  answer  and  cross  petition.  They 
admit  that  the  note  and  mortgage  set  up  In 
the  petition  of  Coon  were  executed  as  there- 
in allegod.  bnt  they  6eny  each  and  every 
eth^  allegatlcHi  in  said  petition.  By  way  of 
affirmative  r^ef  they  allege  that  after  the 
mortgage  and  notes  were  glv^,  about  Janu- 
ary, 1880,  Jack  McNair  owned  the  land  de- 
scribed In  plaintiff's  petltl<»i,  and  at  that 
time  be  died,  leaving  as  his  sole  surviTlng 
heirs,  Cynthia  McNair  (now  Cynthia  Biice), 
Martha  Fuller,  wife  of  David  Fuller,  Boa 
etta  Shields,  Dora  RUej.  Alfred  McNalr  (a 
minor).  George  McNalr  (minoi^,  and  Mary 
McNalr  (minor),  the  last  six  named  being 
childrai  ot  said  Jadt  McNalr,  deceased.  On 
March  26, 1880,  Cynthia  McNalr  (now  Cyn- 
thia Brlc^  sold  hw  Interest  In  the  land  de- 
scribed in  the  pedtiOB  of  plalnttfT  (Coco)  to 
these  d^endanta,  and  th^  took  possession 
of  the  same  In  pnranance  of  saU  sale,  and 
they  have  ever  since  had,  and  now  have, 
exclnirive  peaceable  possession  ot  said  zeal 
estate,  and  axe  the  owners  thereof.  Cynthia 
M<^Iair  has  since  said  ssle  intermarried  irtth 
one  Hnston  Bricb  A  part  of  the  oonMerar 
tkm  of  the  parefaaae  of  said  land  was  the 
payment  by  these  defendants  of  flia  flrst 
note  described  and  ct^ried  In  the  mortgags 
set  out  as  ohlUt  to  idaintltTs  petition. 
Defendant  Cynthia  McNalr  Brlca^  agreed 
to  pay  the  other  note,-^Uuit  la  the  note  npoa 
which  i^lntiB  suesr-A'ul  vaa  to  protect 
these  defendants  against  said  ntortgage 
Aftarwards  she  and  the  vest  ot  her  famUj 
could  not  keep  iv  the  Intarest  on  plalntUTs 
note,  and.  In  order  to  ipntect  the  property 
In  which  these  deffwdnnts  were  cotenanta 
with  other  deCeadants  ahore  named,  these 
defeadanta  psM  tnterest  on  ptalntiff's  note 
as  partly  shown  by  Indorsements  aet  up  la 
die  ptetntUTs  pethloa  to  the  amoont  at  93&- 
N;  an  of  It  before  the  laat  of  1888.  These 
defendants  now  own  <^  "cal  es- 
tate, and  have  a  lien  m  the  balance  of  the 
land  VM.Sflk  with  10  per  cent  per  annum 
fi»m  JamWEj  1,  1887.  Lons  after  the  hap- 
pening of  theat  eveati^  defendant  Qynthla 
Brlce  aad  her  hasband,  Haston  Bries^  sb* 
ecated  the  note  and  mffltgage  to  Irrtai  A 
Lewis  on  which  they  base  their  cross  petl- 
ttoa;  said  mortgage  Is  Jnalor,  Inferior,  and 
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BQbordlDattt  to  the  rights  of  these  d^end- 
ants;  and  ask  that  all  the  heirs  be  made 
parties  to  this  suit,  and  be  required  to  an- 
swer the  same,  and  to  be  subrogated  to  the 
rights  of  the  mortgage  to  the  extent  paid 
by  them;  and  on  the  foreclosure  of  said 
mortgage,  after  paying  costs  and  Judgment, 
they  be  decreed  ^Vso  of  the  money,  and  that 
It  be  sold  free  and  clear  of  all  claims  of  de- 
fendants Irrln  and  Lewis.  Cynthia  Brlce 
and  Huston  Brice  appear,  and  file  answer 
and  cross  petition,  In  which  they  admit  the 
giving  of  all  the  notes  set  out  In  plaintiff's 
petition  and  in  the  cross  petition  of  defend- 
ant Irrin,  and  Aeaj  the  sale  of  the  land  to 
Puller,  and  allege  that  there  was  a  certain 
note  given  by  Jack  McNair,  his  wife,  Cyn- 
thia McNair,  and  Huston  Brtce,  to  John  W. 
Shaw,  for  the  sum  of  $115,  dated  May  15, 
1884,  due  two  years  after  date,  payable  to 
John  W.  Shaw,  and  was  given  for  part  of 
the  purchase  money  of  the  mortgaged  prem- 
ises, and  so  stated  In  said  note.  Said  note 
was  B<^d  and  indorsed  In  writing  to  Irvln  & 
Lewis,  lliey  also  admit  that  at  the  death 
of  Jack  McNair  he  left  surviving  him  the 
persons  named  In  the  answer  and  cross  pe- 
tition of  David  Fuller  as  his  hdrs  at  law, 
and  aver  the  facts  to  be:  Shortly  after  the 
death  of  Jack  McNair  said  David  Fuller  and 
Martha  Fuller  came  to  said  Cynthia  McNair, 
and  requested  permission  to  occupy  said 
premises,  and  then  and  there  agreed  that, 
In  consldtttition  for  such  occupancy,  to  pay 
the  taxes  and  keep  up  the  Improvements, 
and  would  as^st  her  In  paying  for  the  farm, 
and  that  when  slie  sold  the  premises  they 
should  be  paid  back  the  amount  of  money 
they  advanced  In  paying  off  said  incum- 
brance on  said  premises,  after  deducting  a 
reasonable  sum  for  the  use  of  said  premises. 
On  the  8th  day  of  November.  1884,  they  paid 
the  Interest  then  due  on  the  mortgage,  amount- 
ing to  $13.60,  which  she  claims,  with  10  per 
cent  Interest  from  November  S.  1884.  That 
Poller  failed  to  pay  taxes  and  to  keep  up 
improvements,  but  neglected  the  same,  to 
her  damage,  etc.;  and  that  she  is  now  the 
owner  of  one-half  Interest  In  said  lands,  and 
tbBt  the  rental  value  of  the  same  during 
the  time  Fuller  has  been  In  possession  is 
$200,  and  demands  judgment  for  this  sum, 
and  on  the  foreclosure  of  the  mortgage  the 
money  be  distributed  as  follows:  (1)  Pay- 
ment of  tlie  costs  of  the  action;  payment 
of  taxes;  (3)  plaintiff's  mortgage;  (4)  Ir- 
vin's  claim  for  purchase  money;  (5)  payment 
'of  her  claim  for  $13.50,  with  10  per  cent 
jfrom  November  8,  1884;  (6)  the  residue  di- 
vided Into  two  parts,  one-half  to  herself  and 
the  other  half  to  the  heirs  of  Jack  McNair. 
David  Fuller  and  his  wife  answer  the  cross 
petition  of  Irrln,  specially  denying  that  de- 
fendants Brice  and  Brice  had  any  Interest 
la  the  land  when  they  executed  the  mort- 
gage. Defendant  Irvln  replied  to  the  an- 
swer of  Fuller  and  Puller  by  general  denial. 
This  actum  was  tried  by  the  court  without 


a  jury,  and  the  court  made  special  Sndtn;ii4 
of  facts  and  conclusions  of  law,  and  found 
the  facts  as  follows:  John  W.  Shaw  owned 
the  land  March  14,  1884,  and  on  said  day 
mortgaged  it  to  W.  T.  Prankenberger,  Fraok- 
enberger  Indorsed  the  note,  before  due,  to  D. 
F.  Coon.  On  the  14th  day  of  March.  1SS4, 
Shaw  sold  said  land  to  Jack  McNair,  who  as- 
sumed the  payment  of  the  mortgage  of  Prank- 
enberger. Jack  McNair  also  gave  his  note, 
signed  by  himself  and  Cynthia  McNair,  with 
Huston  Brice  as  surety  thereon,  to  Shaw  for 
the  sum  of  $124.  The  note  recited  that  it 
was  given  in  part  payment  of  the  purchase 
of  said  lands.  Neither  Jack  McNair  ot  his 
wife  ever  lived  on  the  lands.  In  1885,  Jack 
McNair  died,  leaving  as  his  heirs,  Cynthia 
McNair,  his  widow,  and  six  children,  one  of 
whom  was  a  daughter,  who  Is  one  of  the 
defendants,  Martha  Fuller,  wife  of  David 
Fuller.  In  1886,  David  FnUer  vrent  Into 
possession  of  said  lands  as  tenant  of  Cynthia 
McNair,  and  commenced  to  Improve  the  same. 
Afterwards,  In  the  same  year,  at  the  request 
of  Cynthia  McNair,  he  paid  $72  to  the  then 
owner  of  plaintiff's  mortgage  (that  being  the 
amount  of  the  first  note),  and  took  up  the 
note.  He  also  paid  In  the  same  manner  $20 
on  the  second  note  set  up  in  plalntlflTs  peti- 
tion In  said  mortgage.  Shortly  thereafta 
Cynthia  McNair  sold  to  David  Fuller  her  one- 
half  interest  of  said  landa  She  executed, 
acknowledged,  and  delivered  a  deed  of  con- 
veyance of  the  same  to  David  Fuller,  but  the 
deed  was  lost,  and  never  recorded.  Fuller 
held  possession  of  the  form,  claiming  owner- 
ship under  said  purchase,  eyet  since.  On 
April  5,  1887,  defendant  Irvln,  who  had 
t>ou^t  Iwfore  maturity  the  $124  note  given 
by  McNair  (to  show  for  the  purchase  of  said 
land),  which  was  then  past  due,  surrendered 
the  note  to  Mrs.  McNair,  who  In  the  meantime 
had  married  defendant  Huston  Brice,  and 
took  the  note  and  mortgage  set  np  in  Ids  an- 
swer and  cross  petition,  Irrln  having  fall 
knowledge  of  plalntUTs  mortgage.  Irviu's 
mortgage  recited  that  It  was  gina  tor  the 
purchase  price  of  real  ratate. 

As  conclusion  of  the  law  the  court  finds: 
(1)  That  plaintiff,  D.  F.  Coon,  should  have  a 
first  lien  on  the  farm  for  the  amount  due  on 
his  note,  to  wit  $83,  with  10  per  cent  inter- 
est from  date  of  his  judgment  (2)  That  de- 
fendant Irvln  should  have  a  second  lien  on 
all  of  said  real  estate  for  the  amount  of  his 
note,  said  Irvln  having  acquired  hie  rights  by 
virtue  of  the  mortgage  set  up  in  his  answer. 
(3)  Defendant  Fuller  la  entitled  to  any  bal- 
ance that  remains  over  after  the  above  liens 
are  satisfied.  (4)  Defendant  Irvln,  when  he 
took  his  mortgage,  was  not  bound  to  take 
notice  of  the  character  or  basis  of  defendant 
Fuller's  possession,  because  Irvln  knew  that 
Martha  Fuller,  wife,  was  daughter  of  Jack 
McNair,  deceased,  and  hence  had  a  right  to 
presume  that  Puller  held  as  heir  for  the  other 
heirs  as  well.  Defendant  Fuller  Is  not  enti- 
tled to  be  subrogated  to  any  lifhtB  under 
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plaintiff's  mortgage,  nor  entitled  to  aoTthlng 
until  after  defendant  Irrln'a  claim  is  fnlly 
satisfied.  To  every  ract  and  conclusion  of 
law  and  to  the  Judgment,  defendant  David 
Fvlier  duly  excepted.  Thereafter,  on  the  Bill 
day  of  January,  1891,  David  Fuller  filed  his 
motion  to  modi^  said  Judgment  and  decree. 
BO  that  his  rights  In  the  land  Involved  be  de-' 
clared  prior  and  paramount  to  that  of  defend- 
ant Irvln;  that  the  decree,  as  it  stands.  Is 
contrary  to  the  findings  of  tact,  and  Is  not 
Bopported  by  them,  and  Is  contrary  to  law. 
This  motion  was  overmled,  to  which  defend- 
ant Fuller  excepted,  and  on  January  5, 1891, 
defendant  David  Fuller  filed  his  motion  that 
the  Judgment  and  decree  he  set  aside,  and 
for  a  new  trial,  for  error  occurring  on  the 
trial  of  said  cause,  and  that  the  Judgment 
should  have  been  for  defendant  Fuller;  that 
the  Judgment  is  contrary  to  the  evidence  and 
contrary  to  law.  The  motion  was  overruled 
by  the  court,  and  defendant  Fuller  duly  ex- 
cepted, and  3Q  days'  time  was  given  to  make 
and  serve  case  for  the  supreme  court 

The  principal  question  in  this  case  Is,  did 
M.  J.  Irvin  have  a  lien  on  the  mort^ged 
premises  by  reason  of  the  indorsement  by 
Shaw  to  him  of  the  fl24  note  of  Jack  Mc- 
Nair  et  al.,  which  was  given  in  consideration 
of  the  purchase  price  of  the  real  estate?  In 
other  words,  does  the  vendor  of  real  estate, 
where  be  executes  to  the  vendee  at  the  time 
of  the  sale  a  deed  for  the  same,  and  takes 
his  promissory  note  for  the  purchase  price 
thereof,  have  a  lien  on  the  premises  so  sold? 
The  supreme  court,  in  m  very  early  polod  In 
the  Judicial  history  of  this  state,  decided  tbat 
there  Is  no  such  thing  as  a  vendor's  11^  un- 
der our  law.  In  the  case  of  Simpson  v.  Mun- 
dee,  8  Kan.  172,  Cfal^  Justice  Oroaler,  d^v- 
ering  the  opinion  of  the  court,  says:  "The 
doctrine  of  vender's  lien  is  repugnant  to  the 
gai»al  real-estate  Jurisprudence  of  this  state 
as  contemplated  and  established  by  statute, 
and  a  recognition  of  Its  existence  here  would 
savor  more  of  legislative  than  Jadidal  de- 
termination; hence  it  cannot  and  should  not 
be  recognised  as  a  part  of  our  law."  In  the 
case  of  Oreno  v.  Barnard,  18  E:an.  618,  Jus- 
tice Valentine,  delivering  the  <vinion  of  the 
oonrt,  says:  "He  claims  the  court  below  err- 
ed In  finding  that  plaintiff  had  a  lien  for  the 
amount  of  said  notes  on  defendant's  land, 
and  also  erred  in  rendering  Judgment  for  the 
■ale  of  said  land.  These  are  the  only  ques- 
tions in  the  case.  We  think  the  court  bdow 
did  so  err.  There  Is  no  such  thing  in  this 
state  as  a  vendor's  Hen  created  by  a  mere 
operation  of  law,  or  by  mere  force  of  the  rules 
of  equity."  The  supreme  court  has  never 
held  that  the  vendor  of  real  estate  held  a  lien 
on  the  granted  premises  unless  the  parties  so 
agreed  and  preserved  the  lien  either  in  the 
deed  of  conveyance,  or  by  withholding  the 
deed  as  a  security  for  the  payment  of  the  pur- 
chase money,  or  by  taking  a  mortgage  on 
the  premises  cmiveyed.  Did  M.  J.  Irvln  ac- 
quire any  Uoi  an  tte  land  1^^  leaaoo  of  tiie 


mortgage  from  Oynthla  Brice  and  Huston 
Brice  after  she  had  conveyed  all  her  Interest 
to  David  Fuller,  and  Fuller  was  in  the  open 
and  notorious  possession  thereof  at  the  time, 
daimii^  to  be  the  owner?  The  court  below 
found  as  a  fact  that  In  1886  David  Fuller 
went  into  possession  of  the  land  as  a  tenant 
of  Cynthia  McNair,  and  commenced  to  im- 
prove the  same.  Afterwards,  in  the  same 
year,  at  the  request  of  Cynthia  McNaIr,  be 
paid  f72  to  the  mortgagee,  being  the  first 
note,  and  also  paid  $20  on  the  other  note,— 
the  one  In  suit,— and  shortly  thereafter  Cyn- 
thia McNair  sold  her  one-half  Interest  in  the 
land  to  David  Fuller,  and  executed  and  de- 
livered to  him  a  deed  for  the  same,  but  the 
deed  was  lost,  and  never  placed  on  record; 
and  tfaerrafter,  on  the  5th  of  April,  1887,  M. 
J.  Irvln,  who  had  bought,  before  maturity, 
the  note  of  $124  given  by  McNaIr  and  wife, 
which  was  then  past  due,  surrendered  the 
note  to  Mrs.  McNair,  who  bad  in  the  mean- 
time married  Brice,  and  she  and  Brice  exe- 
cuted to  Irvln  a  renewal  note,  and  to  secure 
the  payment  of  this  renewal  note  gave  Irvin 
a  mortgage  on  the  land.  Under  these  find- 
ings of  fact  the  court  made  conclusions  of 
law  as  follows:  "Concludon  No.  2.  Tb&t  Ir- 
vln should  have  a  second  lien  on  all  of  said 
real  estate  for  tbe  amount  of  bis  note,  said 
Irvln  having  acquired  bis  right  by  virtue  of 
the  mortgage  set  up  in  his  answer."  "Con- 
clusion No.  4:  Defendant  Irvln,  when  be  took 
his  mortgage,  was  not  bound  to  take  notice 
of  tbe  character  of  the  basis  of  defendant 
Fuller's  possession,  because  Irvin  knew  that 
Martha  Fuller,  wife  of  David  Fuller,  was 
daughter  of  Jack  McNalr,  deceased,  and  hence 
had  a  right  to  presume  that  Fuller  held  as 
h^,  and  also  for  the  oth^  heirs  as  well. 
Defendant  Fuller  is  not  entitled  to  be  subro- 
gated to  any  right  under  plaintiff's  mortgage, 
nor  entitled  to  anything  until  after  defendant 
Irvln's  claim  Is  fully  paid."  In  these  conclu- 
sions of  law  tbe  court  committed  error.  Un- 
der the  findings  of  fact,  defendant  Irvln  had 
no  lien  of  any  kind  whatever  on  the  land. 
There  Is  not  any  such  thing  as  a  vendor's 
lien  under  our  law.  The  giving  of  the  note 
by  Jack  McNair  and  his  wife  to  Shaw  for  the 
purchase  of  the  land  created  no  lien  ttiereon; 
hence  the  assignment  of  the  note  by  Shaw  to 
Irvin  gave  him  no  lien  on  the  land.  Having 
no  Hen  by  virtue  of  being  the  assignee  of 
Sbaw,  then,  did  he  obtein  a  lien  upon  the  re- 
newal of  this  note  and  taking  the  mortgage 
from  Cynthia  Brice  and  Huston  Brice?  The 
findings  of  fact  are  that  David  FuUer  took 
possession  of  this  land  in  1886,  and  com- 
menced to  Improve  the  same,  paid  the  finst 
note  due  under  the  mortgage  to  Frankenberg- 
«r  of  ¥72,  and  also  paid  $20  on  the  note  in 
suit,  and  was  all  this  time  in  possession  of 
the  land,  claiming  to  be  the  owner  thereof, 
^me  time  In  1886,  Cynthia  McNalr  sold  her 
one-half  interest  In  the  land  to  David  FuUer, 
and  made  him  a  d«ed  for  the  same,  which 
deed  wan  lost,  and  n«vw  entered  of  record. 
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After  CyaOStL  ittStaSr  walA  and  conveyed  her 
<Mie-l»tf  iziteewt  In  the  lana  ta  David  Fsllcr, 
the  was  nuuTled  to  HutoD  Brica^  aai  ttere- 
after  oa  tbe  5th  day  of  AprU,  1887,  aha  and 
HtutDD  Brice  executed  a  mortsasa  to  Irrln 
to  secure  tiie  renewal  notft  We  think  that 
Irrln  had  not  obtained  any  Hen  apoa  the  land 
at  alL  He  knew  that  the  land  belonged  to 
Jack  McNalr  at  the  time  of  Ua  death,  and 
knew  that  Jack  McNalr  left  nirrlTlng  him 
a  widow  and  alx  and  knew  that  Da- 

vid Fuller  wea  la  poaaeinlon  of  Uie  land, 
daiming  to  be  the  ownra*,  at  the  time  be  took 
the  mortgage  on  it  He  was  bound  to  in- 
quire Into  the  character  of  hla  title  and  claim 
to  the  land.  Cynthia  Brice  and  Hmton 
Brlce,  at  the  time  they  encuted  the  mortgage 
to  Irrln,  bad  no  oKntgageaUe  interest  in 
«Bld  land,  and  oonld  not  create  a  lien  thoaby. 
Under  the  facta  as  found  1^  the  court,  Darld 
Fuller  ia,  and  vaa  at  the  trial  of  Ihla  case^ 
the  owner  of  Mie-half  Interest  In  and  to  aald 
land,  and  his  wife,  Martha  Fullw.  was  the 
•owner  of  one-thirteenth  part  thereof;  their 
rights  bdng,  bowerer*  snbieet  to  tiie  mort- 
gage lloDi  of  the  pMntig,  Coon,  for  the 
amonnt  dne  on  Ida  nota  And  defendant  Da- 
rld FuBer  was  oitltled  to  a  lien  upon  the 
land  in  the  sum  of  f20^  with  intaest  at  10 
per  cmt  from  the  date  of  hla  payment  on  the 
note  to  the  mortgagee,  Fi-aukeuboger,  and 
this  is  a  second  lien  on  the  land,  and  he 
Is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgage  Ccw  the  enforcement  of  hla 
lien  for  the  amount  so  paid  on  this  mort- 
gage; and  upon  a  sale  of  the  land  under 
tUe  decree  of  court,  after  the  payment  of 
costs,  taxes,  and  the  amount  due  on  the 
claim  of  plaintiff,  Coon.  Uarld  Fuller  ia  en- 
titled t«  be  repaid  the  amount  he  has  paid 
on  the  original  mortgage  given  by  Shaw  and 
wife  to  Frankenberger,  and,  after  all  these 
liens  are  paid  and  satldfled,  the  residue  aris- 
ing from  the  proceeds  of  the  Sale  of  said 
lands  should  be  divided  among  the  heirs  of 
Jack  McNair  as  followa:  One-half  to  David 
Fuller  and  one-thirteenth  thereof  to  each  of 
the  children  of  Jack  McXalr.  This  cause  Is 
remanded  to  the  district  court  of  Bourbon 
county,  with  direction  to  so  modify  the  decree 
of  the  court  to  conform  to  the  opinions  here* 
in.  and  tlie  defendant  Irvln  pay  the  costs  of 
this  court.   All  the  Judgee  concurring. 


WB8NEB  V.  O'BRIEN.i 

<Conrt  of  Appeolfl  of  Kansas,  Southern  Depart- 
ment, B.  D.  July  19,  18M.) 

OiToaca  —  GoxBTRCcnvB  Brbvicb  —  Extnt  oi 

JrnrsmcnoN. 

1.  The  power  to  urant  divorces  Is  vested  in 
the  district  court,  under  the  constitutioa  of  Kan- 
eas,  subject  to  regulatloa  by  law. 

2.  When  all  the  requirements  of  the  stat- 

ote  in  relation  to  bringinff  n  suit  for  divorce  have 
4>een  complied  with,  and  defendant  has  be«n 


1  Rehearing  denied. 


doly  notified  by  pablieadon,  tiie  district  coart 
BCQuirea  JarisdicttoD  to  grant  a  divorce,  end  a 
decree  made  wb«e  jarisdiction  has  thus  at- 
tached establishes  conclusively  the  nnility  of 
the  contract  of  marriage,  and  also  anmtla  and 
terminates  liie  status  of  the  marriage  relatioD 
of  the  parties  which  arises  from  the  marriage, 
so  as  to  leave  them  in  precisely  the  same  condl- 
tion  as  if  no  marriage  nad  ever  tak«n  place  be- 
tween them. 

S.  Action  for  divorce  mast  l>e  brought  in 
the  county  In  which  the  platntifC  is  an  actual 
resident,  and  Oie  power  to  bear  and  determine 
proceedings  In  a  divorce  case  is  confined  to  this 
jurisdiction.  The  court  can  only  exermse  joris- 
diction  over  the  statos  of  the  partiee  to  the  mar- 
riage relation,  and  over  such  property  and  thins* 
as  are  then  in  tiie  jurisdiction  of  the  court. 

4.  When  the  court  attempts  to  make  a  de- 
cree affecting  title  to  property  not  within  the  jo- 
risdiction  of  the  court,  and  not  having  acquired 
Jurisdiction  over  the  person  of  the  owner  of  tbe 
propertv,  such  decree  is  void,  and  win  be  se 
held  wnenerer  brought  into  question.  It  csa- 
not  be  used  as  a  basis  of  title  to  the  proputy  de- 
creed, nor  can  it  be  used  in  evidence  ti»  detest 
the  title  of  tiie  real  owner  thereof 
(Syllabus  by  die  Court) 

Brror  from  district  court,  Miami  oonntj; 
John  T.  Bnrris,  Judge. 

Action  In  ejectment  by  Enoch  O'Brloi 
a^inst  George  D.  Wesner.  PlaintUT  bad 
Judgment,  and  defendant  bringa  wror.  At- 
firmed. 

John  O.  Sh^dan,  for  plaintiff  In  oror.  N. 
W.  Wella  and  W.  H.  Browne,  for  <agtffndsnt 

in  oTor. 

JOHNSON,  P.  J.  This  la  a  rait  In  eject- 
meat  for  the  recovery  of  a  CKlaln  tract  of 
laud  in  Miami  coanty,  Kan.  Bnodi  CBrlen, 
as  plaintiff  below,  on  the  10th  day  at  Decem- 
ber, 1SS9,  filed  his  p^tloa  In  the  office  of  the 
clerk  of  the  district  court,  and  altegea  that  be 
is  the  owner  of  the  8.  W.  fractional  ^  of  sec- 
tion 6  in  townsMp  18  of  range  2S;  containing 
130  acres,  and  that  defendant,  Wesner.  un- 
lawfully keeps  him  out  at  the  posaesslan  of 
the  same,  and  that  he  has  been  so  unlawfully 
kept  out  of  the  possession  of  said  teal  eatets 
for  more  thau  three  yearst  and  defendant  hss 
during  all  of  said  time  rec^ved  the  rents  and 
profits  thereof  and  the  rents  wetre  worth 
$2U0  per  year,  and  pcays  for  Jvdemeut  foe 
the  possession  oi  said  premises,  and  for  $800 
aa  rents  and  profits.  The  defendant,  Wesner, 
for  answer  to  the  petition,  denfea  all  aad  sl» 
gular  the  aUegationa  thereof.  On  Fefernazy 
24,  1S91.  the  defendant,  Wesner,  filed  aa 
amended  answer  to  the  plalntilTa  petltioa. 
The  first  answer  la  a  general  denlaL  Se^ 
ond.  That  prior  to  June  18, 1S7S,  plaintiff  was 
the  owner  and  seized  of  the  land  described 
in  his  petition,  but  on  June  18^  1S75.  at  the 
June  term  of  the  district  court  of  Johnson 
county,  Kan.,  Aanle  O'Brtan  did,  by  the  ooe- 
slderatlon,  judgm^t  and  decree  of  aaid 
court  then  duly  pending,  wherein  the  saM 
Annie  O'Brien  was  plaintiff  and  tlia  said 
Enoch  O'Brien  was  defendant,  recover  ot  and 
from  the  said  Enoch  O'Brien  aU  the  said 
described  land,  which  aaid  Judgment  uid  de- 
cree still  remain  In  that  conrt  in  fall  torn. 
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unquestioned  and  anrcTeraed  (a  full  and  true 
transcript  and  copy  of  all  tbe  pleadings,  file 
papers,  and  Journal  entries  of  the  proceed- 
ings of  said  oo«rt  tberain,  duly  anthentlcated 
under  tbe  seal  of  said  court  by  the  clerk 
thereof,  U  attaidied  to  his  amended  answec); 
and  on  Jnne  19,  1882,  tbe  defendant  pui^ 
chased  said  tract  of  land  from  Math  las  Hoa- 
mann.  the  cwao:  thereof,  whoee  title  was 
derived  from  and  based  upon  said  decree, 
from  the  date  of  wUcta  the  said  Ajmle 
O'Brien  and  her  granteea,  including  tbe  de- 
fendant, have  coDtlnnoasIy  erer  since  poa- 
sessed,  claimed,  and  b^d  said  described  land, 
without  any  claim  or  demand  therefor  by  the 
plaintiff  until  tbe  commencemeiit  of  this  pult 
That  tbe  plaintiff  well  knew  the  Intention  of 
tbe  defoidaut  to  porcbaae  said  land,  aitd  re- 
sided with  his  father  on  adjoining  laud  at 
the  time  tbe  defendant  did  purchase  tbe 
same,  and  had  resided  there  for  sereral  years 
next  prior  to  tbe  purchase  of  said  deseribed 
land  by  the  defendant,  and  knew  of  negotla- 
tions  and  efforts  to  purchase  said  land,  which 
were  begun  and  continued  several  weeks 
next  prior  to  said  purchase  of  said  land. 
That  since  said  purchaee,  and  with  the  knowl- 
edge of  the  plaintiff,  and  without  any  warn- 
ing or  obJectiCHis  frMn  the  plaintiff,  the  said 
defendant,  until  tbe  commencement  of  this 
action,  made  and  continued  to  make  many 
lasting  and  valuable  improvements,  and  pay 
all  taxes,  upon  said  land,  and  anumg  said  Im- 
provements tbe  defendant  erected  a  bam,  set 
out  an  orchard  of  choice  fruit  trees,  bpllt 
about  two-thtrds  of  a  mile  of  barbed-wire 
fence,  begun  the  ««ctlon  of  anotbw  bam,  re- 
paired tbe  dwelling,  aud  other  improvements 
thereon,  and  cleared  up  and  put  in  tillable 
condition  the  cultivated  land  thereon,  all  xtt 
the  value  and  to  his  expense  of  tbe  sum  of 
$l,O0a  And  in  tbe  third  defense  set  up  the 
statute  of  limltatloB  as  a  bar  to  tbe  plaln- 
tifTs  rigbt  to  recover.  Attached  to  this 
amended  answer  Is  tbe  petition  for  divorce 
and  alimony  in  the  case  of  Annie  O'Brien 
against  Enoeb  O'Brien,  and  in  this  petition 
the  land  In  controversy  in  this  action  was 
<lescrlbed  as  belonging  to  Eiwxdi  O'Brien,  and 
plaintiff  therein  aaked  that,  on  divorce  being 
sranted  ber,  she  be  decreed  tbe  land  as  aU- 
mony.  Tbe  petition  Is  indorsed  as  filed  Jan- 
nary  20,  1875,  and  also  on  the  same  day  she 
filed  ber  affidavit  for  publication;  also  notice 
of  publication  as  pubUsbed  in  tbe  Weatera 
Progress,  with  proof  of  publication,  and  also 
copj  at  decree  of  divorce  and  alimony,  de- 
cree having  been  entered  June  18,  1876;  and 
in  said  decree  tbe  following  appears:  "It  is 
tfaerefbre  decreed,  ordered,  and  adjudged  by 
tbe  cooit  that  tbe  marriage  relation  hereto- 
fore existing  between  tbe  plaintiff,  Annie 
O'Brien,  and  tbe  defendant,  Bnoeh  O'Brtea, 
be  and  the  same  la  hereby  Aasolved;  and  the 
Idatntlff  fbrever  to  hold,  take,  and  enjoy,  aa 
and  for  alimony,  in  ber  own  right,  in  fee 
simple,  free  from  any  Interest  therein  or 
thereto  upon  the  part  of  the  said  defendant, 


tbe  following  described  real  estate  situated, 
lying,  and  being  in  Miami  county,  state  of 
Kansas,  to  wit:  Tbe  southwest  fractional 
qosrtac  of  sectk>n  six  In  township  eighteen, 
range  twenty-two,  180  acres."  To  this 
amended  answer  the  plaintiff  filed  bis  reply, 
containing  three  separate  paragraphs.  The 
first  denies  each  and  every  material  all^a- 
tkHL  or  averment  contained  In  the  amended 
answer,  exe^t  such  parts  as  are  specifically 
admitted  as  true.  The  second  paragraph  al- 
leges and  says  that  he  admits  aud  alleges 
that  prior  to  June  18,  1875,  plaintiff  wa^  the 
owner  and  seized  of  the  land  described  in  said 
petition,  etc.,  is  true,  but  plaintiff  denies  that 
on  June  18, 187S,  or  at  any  time  prior  thereto 
or  rince  that  tim^  Annie  O'Brien  or  any  per- 
son obtained  a  valid  Judgmrait  or  decree  in 
any  court  against  this  plaintiff  for  said  lands 
described  in  plalnUff'a  petition.  Philntiff 
says  that  tbe  alleged  Jndgment  or  decree  ren- 
dered in  Johnson  county  on  June  18, 1875,  un- 
der which  tbe  defendant  claims  title.  Is  abso- 
lutely void,  and  was  at  tbe  time  of  tbe  rendi- 
tion tbweof,  and  that  It  was  of  no  force,  va- 
lidity, or  effect  whatever.  In  the  third  para- 
graph of  the  reply  to  def^daQt's  amended 
peUtloa,  plaintiff  alleges  that  at  the  time  of 
the  rendition  of  the  pretended  Judgment  or 
denee  of  said  cUstrtet  court  of  Johason  coun- 
ty, and  long  prior  thereto,  the  plaintiff  was 
insane  and  of  unsound  mind,  and  this  plain- 
tiff never  bad  any  legal  notice  of  said  pro- 
ceedlogs  or  the  pendency  thereof.  To  this  re- 
ply of  the  plaintiff  the  defendant  filed  a  de- 
murrer setting  forth  four  causes  of  demurrer 
thereto,  and  on  February  26, 1801.  tbe  demur- 
rer to  tbe  rei^y  was  overruled,  and  exceptions 
takes  by  the  defendant;  and  first  trial  of  said 
cause  was  had  February  26,  1891,  and  on  de- 
mand of  the  plaintiff  the  Judgm«it  was  set 
aside  and  a  new  trial  awarded.  The  final 
trial  was  had  March  4,  1881.  When  plalnUff 
conclnded  his  evidence  and  rested  his  case, 
the  defendant  filed  a  demurrer  to  the  evi- 
dence because  the  evidence  on  b^iaU  of  the 
I^intiff  does  not  prove  &  cause  of  action  In 
favor  of  the  plaintiff,  and  shows  that  plain- 
tiff's cause  of  action  is  barred  liy  the  statute 
of  limitation.  The  demurrer  wsa  overruled 
and  defendant  excepted. 

Defendant  presented  sevwal  qneatlona  of 
fact  In  writing,  and  requested  the  court  to  re-  . 
quire  tbe  Jury  to  make  findings  therein,  some 
of  which  were  refused  by  the  court,  and  oth- 
ers were  submitted.  Defendant  excepted  to 
the  refusal  of  tbe  court  to  aubmit.  The  de- 
faidant  submitted  three  separate  instructions 
In  writing  to  the  court,  and  requested  the 
court  to  give  them  to  the  Jury.  Tbe  court  re- 
fused to  instruct  tbe  Jury  as  requested  by  de- 
fendant, and  he  excepted,  and  the  court  then 
charged  tbe  Jury  In  writing.  In  the  second 
paragraph  ot  the  charge  tbe  court  says: 
"Undw  the  pleadings  and  admission  at  tbe 
parties,  and  tbe  evidence.  It  is  your  duty  to 
find  for  tbe  plaintiff;  and  the  court  so  in- 
stmctB  you."  Tbe  court  thu  further  tn- 

Digiiized  by  Google 


1100 


PACOFIO  VSSPORTBR,  YoL  ^ 


gtrncfed  the  Jury,  In  rdatlon  to  rents  and 
profits,  that  the  plaintiff  Is  entitled  to  recor- 
er  the  valne  of  tents  and  pioflts  from  the 
time  defendant  took  poaaeesion  of  the  land  In 
September,  1884,  nntil  the  present  time;  bat 
the  defendant  la  entitled  to  reoorer  tnm  the 
plaintiff  the  ralne  of  lasting  and  raloaUe 
Improrements  npon  the  land  from  the  time 
lie  took  poHsesalon  thereof  In  September,  1884, 
until  the  serrlce  of  summons  In  thla  actloii^ 
December  20,  1889.  Defaidant  la  also  m- 
tltled  to  recorer  of  the  plaintiff  the  anurant  of 
taxes  which  he  paid  oq  the  lands  firran  S^ 
tember.  1889,  np  to  the  present  time,  which  la 
shown  by  the  evidence  and  admitted  by  the 
partlea  to  be  9182.77;  the  amoont  of  taxes  be- 
ing admitted.  "The  only  mattws  for  yon  to 
find  Is  the  Talne  of  rents  and  proflta  and  ttie 
valne  of  lasting  and  raluable  Improrements." 
The  defendant  excepted  to  each  one  of  the 
aeparatelnBtmctlonsatttae  time,  and  to  each 
separately.  The  Jnry  made  special  findings 
of  fact,  and  retnmed  a  general  rerdlct  for 
the  plaintiff,  and  found  the  value  of  reatn 
and  profits  to  be  9680,  value  of  Imprormrata 
to  be  ¥508.50,  and  the  amomit  of  taxes  paid 
to  be  $182.77.  The  defendant  filed  his  motion 
for  a  new  trial  on  all  of  the  statutory  grounds 
for  a  new  trial,  which  was  oremUed,  and 
excepteA  to  by  defaidimt  On  May  1«  1881, 
defendant  also  filed  motion  to  strike  trim  the 
verdict  the  amount  of  f28(^  for  the  reason 
that  by  the  special  flnfflnga  ot  fact  that 
amount  fOr  the  use  of  the  land  accrued  more 
than  three  years  before  December  20,  1888, 
the  date  of  bringing  snlt  This  motion  wan 
sustained.  After  the  motion  for  a  new  trial 
was  overruled,  defwdant  made  application  to 
have  jonnial  entry  show  defendant* s  right.  In 
case  of  final  defeat,  to  the  boiefit  of  the  oc- 
cupying clalmuit  law,  which  appllcatfcm  Is 
denied  by  the  court,  and  thowupon  the  court 
renders  judgment  for  the  plaintiff,  Enoch 
O'Brien,  as  the  owner  ct  and  entitled  to  the 
immediate  possession  of  the  land,  to  wit,  the 
S.  W.  fractional  %  of  section  6,  township  18, 
range  22.  containing  130  acres,  from  George 
D.  Wesner,  npon  hia  first  making  payment  to 
said  defendant  of  the  sum  of  f 240.27.  with 
Interest  thoeon  at  6  per  cent  from  March  7, 
1891  (which  said  sum  la  the  amount  found  to 
be  due  to  said  def«idant  tar  aggregate  value 
of  the  improvements  made  npon  the  lands  be> 
fore  service  of  summ<xis  herein,  and  taxes 
thereon  paid  by  him,  over  and  above  the  ag- 
gregate value  of  rents  and  profits  of  said 
land  received  by  him  for  the  said  three  years 
before  the  commencement  of  this  action),  and 
Judgment  against  defendant  for  costs  of  suit. 

It  Is  contended  by  the  plaintiff  In  error  that 
the  defendant  In  error  was  divested  of  falg 
title  to  the  land  In  controversy  by  the  Judg- 
ment and  decree  of  the  district  court  of  John- 
eon  county  In  an  action  In  which  his  wife  ol>- 
talned  a  decree  of  divorce,  and  the  court,  In 
addition  to  granting  a  divorce,  decreed  her 
the  land  as  alimony.  In  order  to  determine 
whettiw  this  Is  so  or  not.  It  becomes  neces- 


sary to  examine  the  record  ot  the  proceed- 
tnga  of  the  district  conrt  of  Jtduson  oountf, 
and  ascertain  whether  the  conrt  had  Jnrls- 
diction  of  the  subject-matter  and  of  the  par- 
ties. If  it  did,  thai  Ita  Jodgmoit  and  decree 
made  wltfaln  that  Jurisdiction  are  conelurire 
until  it  la  reversed  or  set  aside  by  direct  pro- 
ceedlngs  for  that  ptupoaeu  But  If  It  acted 
without  Jurisdiction,  Its  Judgment  and  de- 
cree are  void,  and  should  be  treated  of  no  a- 
fMt  whenever  called  In  Qnestlon.  Secttoo  19; 
art  2.  Const  Kan.,  ^ovldea  **tbat  an  power 
to  grant  ^vorces  Is  vested  In  the  district 
court,  subject  to  r^nlatlon  by  law."  Arttde 
28,  a  80,  Gen.  St  1868,  specifies  the  caustt 
for  which  a  divorce  may  be  granted,  and  pro- 
vldea  the  procedure  to  be  observed  to  obtain 
a  divorce.  The  plaintiff  in  an  aeUon  for  dl- 
Torce  most  have  been  an  actnal  resident  In 
good  faith  of  the  atato  fbr  odb  year  next  pre- 
ceding the  filing  (tf  the  peHttcm,  and  a  reEodent 
of  the  county  In  which  the  action  la  brougtit 
at  the  time  the  petition  is  filed.  The  petitioD 
must  ha  vtalfled  by  affidavit  of  the  ptiln- 
tiff.  A  summons  may  issue  thereon  or  pub- 
llcaUon  made  as  in  othor  cases.  When  tbew 
reqalrements  are  all  cmnplled  with,  the  court 
aeqnlrea  Jurisdiction  to  grant  a  divorce,  and 
a  decree  made  when  these  condttlona  have  all 
been  complied  with  establishes  oondnslTel;^ 
the  nullity  of  the  contract  of  marriage.  It 
also  annuls  and  terminates  the  status  of  tbe 
marriage  relatton  of  the  parties  which  arian 
from  the  marriage,  so  as  to  leave  them  in  pre- 
cisely the  same  condition  as  thoni^  no  max- 
riage  had  evtf  taken  place  between  tbnn. 
When  a  divorce  Is  granted,  the  eoort  mj 
make  provisions  tar  gnardlanalilp,  custody, 
support,  and  education  ot  minor  chUdrMi  of 
the  marriage  and  may  modify  or  change  an; 
ordw  In  this  respect  whenever  dream  Btanrei 
render  snch  change  proper.  In  the  case  <rf 
Annie  O'Brlm  v.  Bnoch  O'Briesi,  the  only  no- 
tice to  the  defendant  was  by  pnUleatloa  in 
a  newspaper.  The  proceedings  were  aH  nm- 
nlar  and  In  accordance  with  the  reqnlmneBti 
of  the  statute  to  obtain  a  ffivwce,  and  the  de- 
cree of  dtvwoe  la  valid.  But  onr  next  in-  i 
qolry  to  as  to  tbe  validity  of  that  part  of  the  | 
decree  that  attempts  to  decree  to  the  wife 
the  real  eatete  of  her  hnsband  situated  la 
Miami  conn^.  Hie  statute  in  force  at  tw 
time  this  divorce  was  granted  la  article  28, 
c  80.  Oen.  St  1868,  and  the  section  In  rela- 
tion to  alim(my  Is  section  646  as  am«ided  1^ 
section  27  of  diapter  87,  ham  1870.  whidi 
provides:  **When  a  divorce  ahidl  be  granted 
reason  of  tbe  fatilt  or  aggresshm  of  the  bns- 
band,  •  •  •  the  wife  shall  be  alloved 
aoch  alimony  oat  ct  hat  husband's  real  and 
personal  property  as  the  court  shall  think  na- 
sonabte.  having  due  r^ard  to  the  prop^tr 
which  came  to  him  by  marriage,  and  tbe 
value  of  his  real  and  peramal  estate  at  tbe 
time  of  said  divorce,  which  allnumy  may  be 
allowed  to  h»  in  real  or  pmonal  prapatj 
or  both." 

WhUe  the  conrt  Is  tavested  witii  fuU  Jorii- 
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diction  to  grant  a  diroree  to  the  wife  dom- 
iciled in  the  county  where  the  uitlon  IB  pend- 
ing, has  the  court  also  Jurisdiction  over  the 
property,  real  or  personal,  situated  in  an- 
other county,  when  the  'defendant  has  no 
other  notice  of  the  pendency  of  the  salt  than 
Bucb  as  Is  glTen  by  publication  in  a  news- 
paper? And,  where  he  makes  no  appear- 
ance to  the  action,  has  the  court  acquired 
su^  jurisdiction  orer  the  prop^ty  of  the  hus- 
band as  to  make  a  decree  dlrestlng  bim  abso- 
lutely of  all  estate  or  title  to  his  laud  situated 
in  another  county?  The  question,  therefor^ 
is  whether  the  ex  parte  decree  of  dlTorce  can 
be  made  available,  not  merely  to  effect  a  dia> 
solution  of  tbe  marriage  status  of  the  par- 
ties, bat  to  defeat  the  title  of  the  husband 
to  lands  not  within  the  Jnrlsdtctian  of  the 
court.  A  judicial  proceeding  to  touch  the 
inntrlmonlal  relatkn  of  a  (dtlBen  of  a  state 
when  the  other  party  to  ftat  ration  Is  not 
also  a  dtlaen  of  the  same  state  Is  a  nro- 
ceedlng  In  ran.  In  the  case  of  Qiapman  v. 
GbapmaI^  48  Kan.  638,  29  Pac.  1071,  Chief 
Justice  Horton,  dellrerlug  the  opinion  of  the 
court,  says:  "The  Jnrlsdictlim  orer  a  dlToroe 
cause,  properly  brought  In  a  court  under  the 
statute  of  this  state,  where  the  plaintiff  ac- 
tually resides,  gives  the  court  authority  to 
nullify  the  marriage  statos,  although  tt  had 
obtained  no  cwtrol  over  the  person  of  the  de- 
fendant en*eptliig  by  publlcatton.*'  In  the 
case  of  How^  t.  Manglesdorf,  83  Kan.  IAS, 
5  Pac.  TBd,  Justioe  Johnstm,  delivering  the 
opinion  of  the  court,  says:  "It  is  true  there 
are  cases  where  sorvlce  of  process  is  author^ 
l»d  to  be  made  upon  the  person  b^ond  the 
limits  of  the  state  <Glv.  Code,  S  7«).  But  it 
will  be  seen  that  these  are  cases  in  the  na- 
ture of  actions  In  ran,  where  the  Jurisdiction 
depends  upon  the  posses^n  of  the  property 
seized,  or  the  control  of  the  thing  which  Is 
the  subject  of  tiie  controversy,  and  not  upon 
the  person  of  the  d^endant;  and  the  Judg- 
ment to  be  rendered  in  such  cases  con  oper- 
ate on  notliing  ocept  the  proporty  or  thing 
which  gives  the  court  Jurisdiction."  Article 
5,  c.  80,  Qen.  St  1808,  provides  what  actions 
are  to  be  brought  In  the  county  where  tlie 
subject  of  the  action  Is  situated:  "let  For 
the  recovery  of  real  property  or  any  estate 
or  Interest  therein,  or  for  the  determination 
In  any  form  of  any  snch  right  or  Interest" 
While  the  statute  requires  a  snlt  for  divorce 
to  be  instituted  In  the  county  where  the  party 
resides,  and  the  Jnrtsdlctlon  to  hear  and  de- 
termine a  divorce  proceeding  is  confined  to 
this  Jurisdiction,  the  court  can  only  exercise 
Jurisdiction  over  the  status  of  the  parties  to 
the  marriage  relation  and  over  such  property 
or  things  as  are  then  within  the  Jurisdiction 
of  the  court  The  district  court  has  no  extra.- 
territorial  Jurisdiction  over  real  or  personal 
proper^  beyond  the  limits  of  the  coun^  in 
-which  It  <lt^  except  In  the  case  where  It  la 
speciany  granted  by  law.  The  court  cannot 
mate  a  'decree  that  will  affect  lands  in  some 
other  county  of  the  state,  unless  the  statute 


authGrises  tiie  same;  and  where  the  court 
has  attempted  to  make  a  decree  that  wss  not 
within  the  Jurisdiction  of  the  court  It  is  ab- 
solute void,  and  can  have  no  force  or  ef- 
fect in  any  court  where  it  Is  said  to  be  the 
basis  of  a  cause  of  action  or  to  defeat  an  ac- 
tltm.  The  decree  of  the  district  court  of 
Johnson  county,  having  been  rendered  with- 
out Jurisdiction,  was  void,  and  coaferred  no 
title  whatever  on  Annie  O'Klen  or  her  gran- 
tee; and  the  court  properly  excluded  it  when 
offered  In  evidence  as  title  to  the  land  In 
controversy. 

We  have  examined  the  various  other  excep- 
tions taken  to  the  ruling  of  the  court  in  the  In- 
trorinction  of  and  offdred  evidence  and  excep- 
tions to  instructions  of  the  court  given,  and 
all  those  refused,  and  axe  satisfied  that  no 
prejudicial  error  was  committed  in  the  ruling 
of  the  court  We  have  also  examined  the  sev- 
eral asdgnments  of  wror  made  by  the  ooun- 
■d  tot  plaintiff  in  error,  and  find  no  such  ei> 
roni  as  were  prejudicial  to  the  rights  of  the 
I^ntiff  In  etroe  in  the  trial  of  the  ease. 
Therefore  the  Jndgmoit  of  the  district  court 
Is  affirmed,  with  costs.  All  the  Judges  con- 
curring. 


SHATTTTCK  v.  HALL.t 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, a  D.    Dec.  7, 1886 J 
BaPLiviK— EviDBHCB— Poessssioir  ahp  Owxsh- 

SHir^BZBODTION  SlLB  OV  UOBT* 

giOBD  OBATTBLS. 

1.  A  snit  in  replevin  under  the  laws  of  Kan- 
sas is  a  poBsewory  action  for  the  recovery  of 
Vecific  personal  property,  and  the  net  of  the 
wjtlrai  is  the  wrongful  detention  oi  the  prop- 
erty, and  snch  facta  as  tend  to  show  the  de- 
fendant does  not  wrongfully  detain  the  prop- 
erty  claimed  are  competent  evidence  on  the  trial 
of  the  right  of  poeaesaion. 

2.  Where  S.  claimed  to  be  the  owner  of  cer- 
tain wheat  in  the  shock,  describing  Its  location, 
and  alleging  that  he  waa  the  owner  thereof  and 
entitled  to  the  immediate  possession  of  the 
same,  and  that  it  was  wrongfolly  detained  from 
his  poBsession  by  H.,  it  was  competent,  on  the 
trial  of  such  action,  to  show  that  8.  was  not  the 
owner  thereof,  and  that  H.  was  the  real  owner. 

3.  Where  personal  property  Is  sold  by  a 
constable  npon  execution  against  the  owner 
thereof,  and  the  same  is  snbject  to  a  valid  chat- 
tel mortgage,  duly  filed,  before  the  levy  of  ex- 
ecution thereon,  In  the  office  of  the  register  of 
deeds  of  the  connty  where  the  property  Is  rit- 
nated,  the  purchaaer  takes  the  title  of  such 
property  subject  to  the  chattel  mortgage;  and 
if  the  mortgagee  afterwards  takes  poBsessloa 
of  snch  property,  and  sells  the  same  under  Us 
chattel  mortgage,  the  parchaaer  at  snch  sale 
becomes  the  absolute  owner  of  the  property, 
and,  when  he  tak«8  possession  of  the  same  un- 
der such  purt^ase,  toe  purchaser  of  the  proper- 
ty at  the  conatable'a  sale  is  therefore  uveeted 
of  all  claim  or  interest  In  the  same,  and  can- 
not thereafter  maintain  replevin  to  recover  the 
proper^  from  the  purchaser  at  tiie  mortgage 
aale. 

(Syllabus  by  the  Coort) 

Error  from  district  court,  Harvey  county; 
L.  Honk,  Judge. 


>Itehearing  denied. 
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Tills  was  an  action  tn  repleria,  commeneed 
before  a  justice  ot  the  peace  of  Harrey  coun- 
ty, Kan.,  to  recover  possesston  of  certain 
n-heat  in  shock,  with  damages  for  the  wtong- 
fnl  detention.  Iho  case  was  tried  before  a 
Justice  of  the  peace,  and  Judgment  was  rtn- 
dered  for  plaintiff,  aad  the  case  t>k«o  to  tht 
distinct  court  on  appeal,  and  tried  there  by 
the  court  and  Jmy.  Verdict  and  JndEment 
for  the  defendant,  and  a  oase  made  and  set- 
tled by  the  court,  and  the  case  bronckit  Into 
this  court  for  review.  Affirmed. 

S.  W.  Shattuck.  In  pro.  per.  A.  L.  Chreen. 
tar  defendant  In  error. 

JOHNSON,  P.  J.  Tbe  plaintiff  makes  1« 
specific  asstffnnienta  of  error  in  his  petltioii 
in  error  and  brtef  luevHu,  and  nrgea  them 
upon  the  consideration  of  this  court  Soch 
of  the  matters  complained  of  as  tbe  court 
deems  Importamt  or  -vrwtliy  ot  consideration 
will  be  considered  In  ttw  •rdcr  set  o«t  to 
brief  of  counsel. 

The  first  error  complained  of  by  plaintiff  Is 
in  the  oremillng  of  his  objection  to  the  in- 
troduction in  evidence  by  the  defendant  of 
two  certain  written  instruments,  to  wit,  a 
promissory  note  and  a  chattel  mortgage 
given  to  secure  the  payment  of  said  note. 
It  is  claimed  by  plaintiff,  and  admitted  by 
all  the  parties  to  this  suit,  that  the  wheat  in 
controversy  was  raised  by  James  W.  Hall, 
son  of  the  defendant,  upon  lands  belonging 
to  Sarah  G.  Shattuck,  wife  of  plalnUff,  S.  W. 
Shattuck,  which  had  been  leased  by  the 
plaintiff,  as  agent  of  his  wife,  to  James  W. 
Hail;  but  there  was  a  conflict  In  the  evi- 
dence as  to  the  conditions  upon  which  this 
land  was  leased,  and  the  disposition  to  be 
made  of  the  tenant's  itortton  of  the  wheat 
to  be  raised  upon  the  leased  lands.  The 
plalutlCT  claims  title  to  tbe  wheat  by  virtue 
of  tbe  agreement  made  between  himself,  as 
agent  of  his  wife  In  the  renting  of  the  lands 
to  James  W.  Hall,  that  the  tenant's  three- 
flftbs  of  the  wheat  to  be  grown  on  the  rent- 
ed premises  was  to  be  applied  by  James  W. 
Hall  on  an  Indebtedness  from  James  TV.  Hall 
to  the  said  plaintiff;  and.  second,  he  claim- 
ed that  -he  became  the  owner  of  tbe  wheat 
by  reason  of  a  purchase  made  by  him  of  the 
same  nt  a  constable's  sale  of  said  wheat,  on 
an  execution  against  the  said  James  W.  Hall, 
before  said  wheat  vras  harvested.  The  de- 
fendant. Hiram  Hall,  claims  title  to  tbe 
wheat  by  renson  of  a  sale  of  the  wheat  upon 
a  chattel  mortfrnge  given  by  James  W.  Hall 
and  Nancy  S.  Hall  to  John  E.  Brown.  We 
think  it  was  competent  for  the  defendant, 
in  connection  with  bis  possession  of  the 
wheat,  to  prove  the  manner  In  which  be 
came  Into  poBsession  thereof,  and  also  bis 
right  to  tbe  possession,  and  to  prove  his  title 
to  tbe  same.  If  he  was  the  owner  of  the 
wheat,  and  had  come  into  possession  of  the 
same  by  reason  of  a  sale  under  a  valid  chat- 
tel moi-cgotiei,  his  iKtsscssiou  vva^  not  wrong- 
ful. The  note  and  mortgage  were  eompotMit 


and  proper  evidence  tending  to  proTt  Us 
title  to  the  wheat.  This  note  and  mortgage 
were  executed  and  delivered  by  James  W 
Hall  and  Nancy  S.  Hall  to  John  B.  Browii, 
March  S,  1880.  and  the  mortgage  was  filed  is 
the  office  of  the  register  of  deeds  five  dajK 
before  the  levy  of  the  executloa  upon  the 
wheat;  and  the  sale  made  by  tbe  constable 
under  the  ezecutloM  would  only  give  title  to 
the  purchaser  subiJect  to  tbe  cbattri  mort- 
gace»  If  the  aame  was  valid,  and  a  eale  of  tbe 
wheat  thereafter  nnder  tbe  chatty  noortgaxe 
would  oonfer  the  absolute  title  to  tbe  wheat 
on  the  pnrebaser  at  the  mortgage  Bal&  Hun 
the  whole  question  of  title  of  tbe  wheat,  and 
the  right  of  possession,  dcf>eDded  oitirdr 
upoo  the  T^Idlty  of  the  chattel  mertgage, 
and  the  bona  fides  of  the  transaotions  of  the 
parties  In  giving  Hie  same,  and  the  r^idad- 
ty  of  the  sate  and  the  tiaiufer  of  the  prop- 
erty. These  matters  were  therefore  to  be 
detomlned  by  tbe  Jury.  In  tbe  farther  trial 
of  the  case,  under  the  evidence  and  the  in- 
structions of  the  court. 

It  la  urged  by  plaintiff  that  tbe  mortgage 
Is  void  because  of  a  misdescription  in  tbe 
number  of  the  section  <it  land  upon  wbidi  i 
the  wheat  was  growing.  We  thiMk  tbe  mort- 
gage Is  not  BO  ind^nlte  as  to  render  It  void. 
It  describes  the  mortgaged  property  as  Ad- 
lows:  "Now,  therefore,  in  cooBidoratiaa  of 
such  Indebtedness,  and  to  secore  tbe  pay- 
ment of  the  sum  as  aforsBakl,  said  partr  of 
the  first  part  does  hereby  seU^  asaisii,  tnm*- 
fer,  and  set  over  to  tbe  said  party  of  the 
second  part  the  property  which  Is  In  my  pos- 
session, and  free  aod  clear  from  any  locoia- 
brance,  described  In  the  fc^lowing  achednle, 
vis.  of  my  share;  b^og  two-thirds  of  the 
growing  wheat  sown  by  me  on  section  tbii- 
ty-fonr,  township  thirty-four,  ranee  one  west 
«i  lands  of  S.  W.  Shattack.  ia  Sedgwick 
township.  Said  wheat  may  be  harveeted  by 
me,  and  threshed  and  placed  in  tbe  granary 
or  elevator,  subject  to  the  Mder  of  said  Jobs 
EL  Brown,  until  tbe  above  note  is  settled  or 
paid."  The  rule  laid  down  by  tbe  supreme 
court  of  this  state  is  that  where  tbe  descrip- 
tion of  the  ]^tq>erty  Is  such  as  to  enable 
third  persons,  aided  by  Inquiries  which  tbe 
Instrument  Ite^  Indlcatss  and  directs,  to 
idratify  the  property.  It  Is  sufficient.  S<^midt 
T.  Bender,  30  Kan.  437,  18  Pac.  491;  Adams 
V.  Hill,  10  Kan.  627;  Brown  v.  Holmes,  13  j 
Kan.  482;  Shaffer  v.  PlckreU,  22  Kan.  m:  > 
Ktog  V.  Aultman,  24  Kan.  246;  Mills  t. 
Lumber  Co.,  26  Kan.  674;  Muse.  Spir^  A 
Co.  V.  Lebman,  30  Kan.  514«  1  Piac.  aOC 
Griffiths  V.  Wheeler  &  Barber,  31  Kan.  17.  t 
Pac.  842;  Oorbln  v.  Klncaid.  83  Kan.  613,  ' 
Pac.  14S;  Smith  v.  McLean.  24  Iowa.  32& 
Lawrence  v.  Svarts,  7  Ohio  St  IBIk 

The  second  asrignment  ef  mtot  Is  wbk 
reference  to  the  sdmlwHton  tai  erid^oee  ef  s 
copy  of  the  chattel  mortgage,  with  tbe  or- 
tlflcate  of  the  reglater  of  deeds  indorsed 
thereon.  The  original  chattel  mortgage  hs4 
slresdy  beeo  given  la  crldaflep  aad  it  had 
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been  BbowB  tbat  It  waa  flied  with  the  ngiB- 
ter  of  dee^.  This  copy  with  the  cer^ficate 
of  the  regteter  of  deeds  Indorsed  thereon  was 
unnecessary  and  Immaterial,  and  should  not 
bare  been  received  In  evidence.  It  only 
tended  to  make  the  record  more  cumbersome. 
But  was  this  such  an  mor  in  their  admts- 
skm  as  In  any  mannor  tended  to  prejtidlce 
tbe  rights  of  the  plalntur  <m  the  trfal  of  the 
case?  Tbe  sane  mattw  waa  already  In  evl- 
4lc«c«  for  Hie  consideration  of  the  eoort  and 
Jury.  While  It  Is  the  duty  at  tbe  trial  court 
to  see  tbat  Immaterial  and  unnecessary  evi- 
dence Is  not  pat  on  the  record  in  tbe  trial  of 
an  action,  yet  where  the  court  permits  tbe 
Introduction  of  matter  whicb  does  not  tend 
to  prejudice  either  party  on  the  trial  of  the 
caa^  It  l>  not  such  «Tor  aa  will  call  fm:  the 
reversal  of  the  judgment 

It  Is  contended  that  the  copy  offered  and  ad- 
mitted In  evidence  was  not  a  true  copy  of  tbe 
original  mortgage,  sndi  as  Is  required  by  par^ 
flgraph  S908,  Gen.  Bt  1888.  Tbe  objection 
fonnd  to  the  copy  is  ttiat  the  Miglnal  mort- 
gage In  evidence  showed  that  the  note  set  ont 
In  the  mortgage  was  signed  by  James  W.  HaH 
and  Nancy  B.  Hall,  while  the  copy  showed 
the  note  waa  signed  by  James  W.  Hall  alone, 
tbe  name  of  Nancy  8.  HaH  being  emitted 
in  the  note  celled  In  tbe  Instniment  filed; 
but  the  copy  of  the  mortgage  Itself  contahis 
tbe  names  of  James  W.  Hall  and  Nancy  B. 
Hall,  mortgagors,  and  was  signed  by  each. 
We  think  tiie  copy  was  auflfclent  to  notify 
all  persoBS  deaUng  with  tbat  ^nperty  of  tin 
incumbrance  nptm  It  There  Is  no  claim  or 
pretense  that  the  plalnttff  was  In  any  mamier 
misled  In  tbe  purebase  of  this  property  at 
constable's  sale  on  account  of  any  omlsskoi 
or  defect  In  tbe  copy  of  the  mortgage  filed.  It 
la  snlously  contended  by  connsel,  both  In  bbi 
Ifflef  and  bla  oral  argumesit,  tbat  tbe  difference 
between  tbe  oris^nal  mortgage  and  tbe  copy 
theteot  was  matorlal  and  snbstantlal;  that 
the  note's  being  signed  by  two  persons  was  a 
very  mateilal  fact  We  do  not  see  tbat  Ite 
note  was  a  material  factor  In  the  trial  of  this 
case.  It  does  not  matter  whether  tt  was  the 
Joint  note  ot  James  W.  HsU  and  Nancy  S. 
Hall,  or  tbe  Individual  note  of  James  W.  Han. 
Tbls  gnming  wheat  was  mortgaged  to  secure 
tbe  payment  of  that  Indebtedness,  whetber 
Joint  or  IndlvWuaL  This  mortgage,  on  tbe 
fnce  of  It  was  a  valid  Hen  upon  the  growing 
wbeat;  and  if,  for  any  reasm,  tbe  same  was 
Txdd,  It  was  not  apparmt  by  tbe  mere  onda- 
sion  of  tbe  name  of  Nancy  S.  Hall  fnnn  tbe 
copy  of  tiie  note,  and  waa  a  mere  Immaterial 
omission,  tbat  did  not  prejudice  any  persm 
connected  wttb  the  property  mortgaged. 

From  the  third  to  the  eighth  asslgnmrat  of 
error,  boHi  Indnslve,  tbe  complatnt  to  that  the 
court  erred  in  its  ruling  on  tbe  admlsidblllty 
at  certain  questions  asked  and  ruled  out,  and  in 
tbe  erldenee  offered  and  ruled  ont  We  do 
not  tUnk  that  there  was  any  error  In  either  of 
tbe  rulings  complained  of. 

Tbe  ninth  assignment  of  error  Is  that  tbe 


court  erred  in  exctodlng  tbe  deed  from  plaln- 
ttff to  Sarah  Q.  Sbattuck  for  tbe  land  upo» 
which  the  wheat  In  question  was  raised,  with 
the  indorsement  thereon.  We  do  not  think  tba 
ownership  of  this  land  was  In  dl^te  on  tbr 
trial  of  tills  case.  It  was  diown  and  admitted 
that  tbe  land  was  leased  by  8.  W.  Sbattuck, 
tbe  plaintiff,  to  Jamte  W.  HatL  It  did  not 
matter  whethw  the  plaintiff  was  owner  ot 
the  land,  or  his  vrlfe  owned  It.  The  dalm  I» 
tb&t  ft  was  material  for  the  reason  tbat  the 
cturttd  mortgage  described  tbe  wheat  as  beln^ 
on  the  land  of  S.  W.  Sfaattack,  while  In  fbet 
8.  W.  Shattnck  bad  previously  deeded  the  lanA 
to  his  wife.  He  was  stIH  leasing  It  and  Hfrim- 
iDg  that  under  tbe  lease  be  was  to  become  tbe 
owner  ot  the  tenant's  share  of  tbe  wheat  raised 
on  the  farm,  to  pay  an  indebtedness  to  him- 
self. He  did  not  disclose  the  fact,  while  leas- 
ing tbe  land,  that  he  was  acting  as  the  agent 
of  his  wlffe,  but  treated  it  as  his  own  land,  anA 
tbat  was  not  a  matter  that  could  be  Inquired 
Into  ia  the  trial  of  the  ownership  of  the  wheat 
grown  on  tbe  land. 

The  tenth  assignment  ct  error  complained 
of  Is  that  the  court  erred  In  giving  the  second 
general  lnstructl<Hi  to  tbe  Jury;  that  this  tn- 
stmctlon  misstates  the  claim  ct  the  plaintiff 
with  reference  to  the  tbree-tiftbs  part  of  the 
CK^  of  wheat:  The  idaindff  alleges  tbat 
at  tbe  comniencHnent  of  this  action  he  was 
the  owner  of  this  wheat  and  entitled  to  the 
Immediate  possession  thereof,  and  tbat  tbe 
same  was  wrongfully  detained  from  him  by 
the  defendant.  It  Is  Insisted  by  the  plaintiff 
that  as  tbe  agent  of  Suab  G.  Shattnck,  tbe 
owner  of  tbe  land  In  qneatlon,  be  leased  said 
laud  to  one  Jamea  W.  Hall  for  the  purpose  of 
planting  a  crop  of  wheat  thneoo  In  tbe  fall 
ot  tbe  year  1888*  and  at  tbe  time  of  sndi 
lease,  and  aa  <me  ot  tbe  astdltlons  thereof  tbe 
said  Han  agreed  to  ^ve  tbe  said  Sarab  O. 
Shflttuck  two-fifths  of  tbe  crop  to  be  so  raised, 
and  to  pay  the  proceeds  of  the  remaining  three- 
fifths  of  such  crop  to  tbe  plaintiff,  in  pay- 
m^  or  part  payment  of  a  certain  note  or 
notes  which  were  btid  by  plaintiff  against  said 
HaU."  TUB  Instruction  Informs  ttx  Jury  of 
the  claim  of  tbe  plaintiff  under  tbe  Issues  pre- 
sented by  the  plea^ngs  and  testimony,  and» 
we  think,  was  a  clear  and  succinct  statement 
of  the  Issues  to  be  passed  upon  by  tbe  Jmj 
In  determlntaig  the  rigbto  ctf  the  parties.  Tbe 
claim  of  tbe  plahitifl  In  nflatlon  to  tbe  three- 
fifths  ttf  tiie  wheat  raised  on  this  leased  land 
seems  to  be  a  peculiar  one.  He  claims,  intbe 
flnt  Instance,  tbat  James  *W.  Hall  was  Indebt- 
ed to  him  on  two  certain  promissory  notes,  and 
tbat  In  tbe  agreement  by  which  the  plaintiff, 
as  agent  ot  bis  wife,  leased  this  land  to  Jamea 
W.  Hall,  said  Hall  was  to  give  tbe  owner 
thereof  two-fiftbs  part  of  all  wheat  grown  on 
the  land,  delivered  to  her  at  the  madilne  when 
threshed,  and  the  three-fifths  was  to  be  the 
property  ot  the  plaintiff,  to  be  applied  to  tbe 
payment  of  these  two  notes.  How  and  when 
was  It  to  become  the  property  of  the  plalntlffT 
Was  tbe  plaintiff  to  pay  tor  tbe  wheat  by  the 
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acre,  and  take  It  [n  the  field,  or  was  he  to  pay 
so  much  for  the  three-flfths  of  the  20  acres 
of  wheat,  or  was  he  to  pay  bo  much  per 
bushel  when  threshed?  The  plahitiCF  nowhere 
hitlmates  In  his  evidence  in  what  manner  be 
was  to  become  the  owner  of  this  wheat.  He 
leased  the  land  to  James  W.  Hall,  and  he  was 
to  pay,  accordhig  to  the  plaintiffs  claim,  two- 
fifths  of  all  the  wheat  to  the  owner  of  the  land, 
and  to  apply  the  three-flfths  In  payment  of 
the  two  notes;  but,  by  the  undisputed  evidence 
on  the  .trial,  long  before  the  maturity  of  this 
wheat  these  two  notee  were  assigned  by  plain- 
tiff, and  transferred  to  bis  son,  and,  under  tbe 
transfer  of  these  notes,  James  W.  Hall  was 
not  Indebted  to  the  plaintiff  in  any  sum  what- 
ever, and  some  time  In  March,  1890,  before 
the  maturity  of  the  wheat,  plalntifTs  son  ob- 
tained a  Judgment  upon  one  of  these  notes, 
before  a  justice  of  the  peace,  against  James  W. 
Hall,  aiMl  had  an  execution  issued  on  said 
Judgment,  and  this  ececution  was  levied  by  a 
constable  upon  this  growing  wheat;  and  the 
plaintiff  claims  to  have  purchased  the  three- 
flfths  part  of  the  wheat  at  the  constable's  sale, 
which  shows  (dearly  that  be  did  not  rely  upon 
being  the  owner  of  the  wheat  under  any  agree- 
ment made  with  James  W.  Hall  at  tbe  tiihe  of 
leasing  him  the  lands  upon  which  to  raise  the 
crop.  Such  a  claim  cannot  be  malatalned  upon 
any  theory  of  honesty  or  fair  dealing.  It 
would  be  a  gross  fraud  uprai  James  W.  Hall 
to  say  that  he  bad  raised  this  crop  of  wheat 
for  the  plaintiff,  to  be  applied  In  payment  of 
the  notes  held  by  plaintiff  against  him,  and 
at  the  same  time  for  tbe  plaintiff,  while  the 
wheat  was  growing  as  his  property,  to  sell 
and  transfer  these  notes  to  another  party,  and 
allow  a  Judgment  to  be  taken  uixhi  tbe  notes 
against  James  W.  Hall.  This  kind  of  trans- 
action would  tend  to  rob  the  lessee  of  his  labor 
in  planting  tbe  crop  at  wheat,  and  also  of 
the  seed  that  he  used  In  planting  the  same. 
Tbe  plaintiff  was,  in  this  respect,  seeking  to 
obtain  three-flfths  of  this  wheat  without  pay- 
ing anything  therefor. 

The  eleventh  assignment  of  error  Is  that 
the  court  erred  in  giving  the  flftb  general 
instruction  to  the  Jury,  as  follows:  "(G)  The 
defendant  denies  plalntlfTs  ownership,  and 
denies  her  right  of  possession,  but  admits 
that  he  (the  defendant)  was  In  poesesslcm  at 
the  time  alleged  by  plaintiff.  The  defend- 
ant further  avers  that  he  Is,  and  was  before 
the  commencement  of  this  action,  the  own- 
er and  entitled  to  the  Immediate  possession 
of  said  three-flfths  interest  in  said  wheat; 
that  he  purchased  said  interest  at  a  public 
sale  thereof,  which  was  had  under  and  by 
virtue  of  a  certain  chattel  mortgage  given  by 
said  James  W.  Hall  to  one  J.  E.  Brown  to 
secure  tbe  payment  of  a  debt  of  eeventy-flve 
dollars  owing  by  said  James  W.  Hall  to 
said  Brown;  that  said  debt  was  due,  and 
said  mortgage  had  become  absolute;  that 
Bald  property  was  subject  to  sale  under  said 
mortgage  to  satisfy  said  debt,  and  that  said 
sale  was  lawfully  made  for  mcb  puipose. 


That  said  defendant  further  avers  that  the 
lien  of  said  mortgage  was  prior  in  i>otnt  of 
time,  and  superior  to,  tbe  Hen  of  the  levy 
of  tbe  execution  In  favor  of  the  said  S.  W. 
Shattuck,  Jr."  The  claim  of  plaintiff  is  that 
the  defendant  did  not  deny  the  right  of  the 
plaiQtUC  to  poesession  ot  the  wheat  In  ques- 
tion, for  the  reason  that  the  plaintiff.  In  bis 
bill  of  particulars,  alleged  that  he  was  the 
owner  and  entitled  to  the  immediate  posses- 
sion of  tbe  wheat,  that  it  was  of  tbe  value 
of  flOO,  that  the  same  was  wrongfully  de- 
tained from  him  by  tbe  defendant,  and  that 
defendant  filed  an  answer  to  the  affidavit 
In  replevin,  in  which  he  denied  that  plaintiff 
was  the  owner  of  the  wheat,  and  denied  the 
same  was  worth  $100,  and  alleged  that  It 
was  worth  $150.  It  Is  insisted  by  plaintiff's 
counsel  that  the  effect  of  this  answer  was  to 
admit  that  plaintiff  was  entitled  to  the  im- 
mediate possaasion  of  the  wheat,  and  that  It 
was  wrongfully  detained  by  the  defendant 
The  plaintiff  claimed  his  right  to  the  Imme- 
diate possession  of  this  wheat  by  reasra 
of  being  tbe  owner  thereof,  and  defKidant 
wrongfully  detained  tbe  possession  of  tbe 
wheat  from  blm,  because  being  the  owner 
entitled  blm  to  tbe  possession.  The  defend- 
ant, in  bis  answer,  alleges  that  the  matters 
stated  In  the  affidavit  for  replevin  are  not 
true;  that  plaintiff  never  did  own,  nor  does 
he  now  own,  said  wheat.  Not  being  the 
owner,  he  certainly  was  not  entitled  to  pos- 
session thereof.  An  action  In  replevin,  un- 
der our  statute,  is  a  [KNSsessory  one,  and  the 
gist  of  the  action  Is  the  wrongful  detention 
of  specific  personal  property;  and,  before 
an  order  of  delivery  can  Issue,  tbe  party 
claiming  the  right  of  possession  of  personal 
property  la  required  to  make  an  affidavit 
showing  the  following  fects:  First,  a  de- 
scription of  the  property;  second,  that  plain- 
tiff Is  the  owner  thereof,  or  has  a  special 
ownership  therein,— stating  the  facts  In  re- 
lation thereto,— and  be  Is  entitled  to  the  Im- 
mediate possession  of  tbe  property;  third, 
that  the  property  Is  wrongfully  detained  by 
the  defendant  The  basis  of  plaintUTs 
claim  was  that  of  ownership  of  the  wheat 
If  he  was  not  tbe  owner  of  the  proi>erty 
described  In  his  bill  of  particulars  and  affi- 
davit in  replevin,  he  was  not  entitled  to  the 
possession,  and  there  conld  be  no  wrongful 
detention  by  the  defendant 

The  plaintiff  claims  that  the  court  erred  in 
rendering  Judgment  In  favor  of  the  defend- 
ant, against  him,  for  the  return  of  the  wheat 
and.  In  case  a  return  could  not  be  had,  then 
for  the  value  thereof.  It  is  seriously  claim- 
ed by  counsel  for  the  plaintiff  that  there  was 
no  proof  or  evidence  to  show  that  plaintiff 
ever  obtained  possession  of  the  wheat.  In 
this  counsel  is  mistaken.  Tbe  return  of  the 
constable  Indorsed  on  the  order  of  replevin 
states:  "I  received  this  writ  this  24th  day  of 
June,  A.  D.  1890,  at  11:1S  a.  m.;  served  tbe 
safe  on  the  wlthin-named  defendant,  Hiram 
Hall,  by  delivering  to  said  defendant 
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■onally,  on  the  2ith  day  of  June,  A.  D.  1S90, 
at  11:80  a.  m.,  a  true  copy  of  this  writ,  with 
the  Indonements  thereon,  duly  certified; 
and  on  the  same  day,  at  tbe  hour  of  12 
o'clock  noon,  I  further  executed  this  writ  by 
taking  possession  of  the  wltbln-descrlbed 
goods  and  chattels  and  personal  property, 
and  turned  It  over  to  tbe  plaintiff,  S.  W. 
Shattuck.  [Signed]  John  H.  Martin,  Consta- 
ble."  This  wheat  was  taken  out  of  the  pos- 
session of  the  defendant  by  tbe  constable  un- 
der the  order  of  replevin,  and  dellrered  to 
the  ptalntUf ;  and  tbe  jnry,  by  their  Tcrdlct, 
find  as  follows:  "We.  the  jury  Impaneled 
and  swan  in  the  above-entitled  case,  do, 
upon  our  oaths,  find  fOr  the  defendant;  that 
at  the  commencement  of  this  action  he  was 
entitled  to  tbe  Immedlate>poBsessIon,  to  wit, 
thi-ee-flfths  of  the  crop  of  wheat  raised'  by 
James  W.  Hall  on  Sarah  O.  Shattnck's  land, 
In  Sedgwick  township,  Harvey  county;  and 
that  said  three-fifths  Interest  was  of  the 
value  of  one  hundred  four  and  45/100  dol- 
lars.   P.  A.  Knott,  Foreman."    And  the 
judgment  of  the  court  Is  In  accordance  with 
the  verdict  of  the  Jury,  and  fully  authorized 
by  the  evidence  on  tbe  trial  of  the  case.  Sec* 
tlon  65,  c:  81,  Oen.  St  1888.  reads:  "The 
judgment  in  tbe  case  mentioned  In  the  two 
preceding  sections  shall  be  for  the  return  of 
tbe  property,  or  tor  tbe  value  thereof,  or  the 
value  of  the  possession  of  the  same,  in  case 
a  return  cannot  be  bad,  and  for  the  damages 
for  withholding  said  property  and  for  costs 
of  suit."  So  far  as  the  value  of  the  wheat 
was  concerned,  there  was  no  dispute,  for  the 
parties  stipulated  at  tbe  commencemrat  of 
tbe  trial  that  the  wheat  was  of  the  value 
of  00  cents  per  bushel;  and  the  plalntU^  In 
bis  evidence,  stated  just  tbe  number  of  bush- 
els of  wheat  that  be  received.  It  amounted 
in  the  aggregate  to  flOl.^  and  tbe  Judg- 
ment of  the  court  was  "tbat  defendant,  Hi- 
ram Hall,  do  have  and  recover  a  perwnal 
judgment  against  8.  W.  Shattuck  for  the  im- 
mediate return  of  said  wheat,  and.  Id  case  a 
return  thneof  cannot  be  had,  then  for  one 
hundred  four  and  «Vioo  dollars,  with  interest 
at  6  per  ceat.  from  the  12th  day  of  Decem- 
ber. 1890,  and  the  costs  of  suit,  taxed  at  |9a" 
We  have  carefully  examined  the  remaining 
aBslgnmenta  of  error  urged  by  the  plaintiff 
In  bis  brief  and  «al  argument  of  counsel, 
but  do  not  find  that  any  material  error  was 
committed  by  any  of  the  rulings  or  deci- 
sions of  the  court  In  the  matters  complained 
of.    Ibe  Judgment  of  the  district  court  is  af- 
firmed.  All  tiie  Judges  eoncuRlng. 


SULLIVAN  V.  OORBETT  et  al.i 
(Oonrt  of  Appeals  of  Kaueas,  Southern  Depart- 
ment. 0.  D.    Dec.  7,  1885.) 
ItoMATiON  OH  Conditions  —  Nbobsbitt  or  Ao- 

OSPTANCS— COKSIDBKATIOM, 

Where  a  party  sigDS  an  instrument  In 
writing,  propoeing  to  donate  by  way  of  note 

1  Behearing  denied. 
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and  mortgage  to  aid  the  Board  of  Trade  of  the 
CitT  of  W.  In  securing  the  location  at  or  near 
sacn  city  of  such  industries  and  other  needed 
enterprises  which  the  Board  of  Trade  of  W. 
may  be  able  to  secure,  and  samefl  five  persons 
as  trustees  to  receive  snch  note  and  mortt^nge, 
and  dispose  of  tbe  same  for  the  pnrposes  named 
in  tbe  written  instrument,  as  maj  be  deemed 
best  by,  and  determined  upon  bv  resolution  of, 
the  board  of  directors  of  the  Board  of  Trade 
of  W..  it  does  not  take  effect  or  become  obli{:n- 
tory  upon  the  party  making  such  proposition 
until  the  same  is  accepted  by  the  trustees;  and, 
before  an  action  could  be  maintained  by  the 
trustees  opon  such  Instrument  for  recovery  of 
the  amount  pnqiWBed  by  way  of  donation,  the 
same  must  nave  1>een  accepted,  and  the  trus- 
tees or  Board  of  Trade  obligated  themselves  to 
comply  with  the  terms  and  conditions  of  such 
written  instrument,  or  have  expended  money  or 
other  things  of  value,  or  contracted  aome  lia- 
bility, incurred  some  obligation,  or  in  some 
manner  changed  their  condition  on  the  faith 
of  said  written  obligation,  in  anticipation  that 
the  donor  would  comply  with  the  conditions 
contained  therein. 

(Syiiabos  Iv  the  GourU 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jacob  M.  Balderston,  Judge. 

Action  by  WUUam  S.  Ckwbett  and  others,  as 
trustees  of  the  Board  of  Trade  of  Wichita, 
against  Arthur  SulUvan.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Reversed. 

This  action  was  commenced  in  the  court  of 
common  pleas  of  Sedgwick  county,  by  W.  S. 
Corbett,  H.  C.  Sluas,  John  M.  Allen.  A.  A. 
Hyde,  and  R.  B.  Lawrence,  as  ttustees  ot  the 
Board  of  Trade  of  Wichita,  against  Arthur 
Sullivan,  on  a  certain  written  Instrument  call- 
ed a  "mortgage  donation."  The  petition  sets 
forth  tbe  following  facts:  "Plaintiffs  complain 
of  the  defendant,  and  for  cause  say:  That  on 
or  about  tbe  20th  day  of  September,  18SS,  the 
said  defendant  entered  into  an  agreement  in 
writing,  a  copy  of  which  Is  filed  herewith, 
made  a  part  hereof,  and  marked  'Bxhlblt  A,' 
and  whereby  the  said  defendant  promised  and 
agreed  to  and  with  the  plaintiffs,  as  trustees 
of  the  Board  of  Trade  of  Wichita,  that  he 
(the  defendant)  would,  within  fifteen  days 
from  the  execution  of  said  contract,  execute 
and  deliver  to  said  plaintiffs  his  certain  prom- 
issory note  for  ¥1,000,  due  five  years  after 
date,  and  bearing  Interest  at  the  rate  of  seven 
per  cent.;  and  that  he  would,  for  the  purpose 
of  securing  the  payment  of  said  note,  execute 
and  deliver  to  said  plaintiffs  a  flrat  mortgage 
upon  the  following  described  real  estate,  sit- 
uate in  the  county  ot  Sedgwick  and  state  of 
Kansas,  to  wit:  *The  N.  E.  ^  of  the  N.  W.  % 
of  section  32.  township  26.  1  B..'— being  40 
acres,  more  or  less.  Tbat  plaintiffs  accepted 
said  trust  Immediately  upou  tbe  execution  of 
said  contract,  and  liave  dtme  and  performed 
all  the  conditions  and  obligations  Imposed  up- 
on them  by  said  contract,  and  have  repeated- 
ly requested  of  said  defendant  tbat  he  execute 
and  deliver  to  these  plaintiffs  the  said  note 
and  mortgage;  but  that  said  defendant  has 
wholly  failed  and  refused,  and  still  falls  and 
refuses,  to  execute  and  deliver  said  note  and 
mortgage,  or  in  any  manner  comply  with  said 
contract,  to  plaintiffs,  in  the  sum  0(  one  thoi^ 
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sand  doUara,  wltb  Intea^t  thereon  at  the  rate 
of  seren  per  cent  from  and  after  October  5, 
18S8.  Wherefore  plaintiffs  demimd  judgment 
aKQtnst  said  defendant  Inthe  sum  of  onethou* 
Baud  dollars,  to^^ether  with  Interest  thereon 
from  and  after  October  6,  1888,  at  the  rate  at 
seven  per  cent.,  and  for  costs  of  this  suit,  and 
for  all  other  proper  relief." 

Attached  to  this  petition,  as  BxhlUt  A,  Is 
the  following: 

"Exhibit  A.  Mortgage  Donation.  Par  the 
purpose  of  obtaining  the  location  at  or  near 
the  city  of  Wlcliita,  Sedgwick  county,  Kansas, 
of  such  Industries  and  other  needed  enter- 
priaes  which  the  Board  of  Trade  of  the  City 
of  Wichita  may  be  aide  to  secure  by  the  use 
of  the  property  hereinafter  described,  and  In 
consideration  of  tlie  benefits  which  I  will  de- 
rive from  the  location  of  such  additional  In- 
dustries, etc.,  at  said  city,  I  hereby  bind  my- 
self to  execute  and  deliver,  within  fifteen  days 
from  the  date  hereof,  a  mtartgage  upon  the  fol- 
lowing described  real  estate,  to  wit:  'N.  E.  ^4 
of  the  N.  W.  y*  of  section  32,  township  26, 
range  1  E.,'— being  40  acres,  more  or  less,  sit- 
uate In  Sedgwick  county,  Kansas,  to  W.  S. 
Corbett,  H.  C.  Sluas,  John  M.  Allen,  A.  A. 
Hyde,  and  E.  E.  Lawrence;  to  be  by  them 
held  in  trust,  to  be  sold,  assigned,  and  trans- 
ferred to  such  persons,  at  such  times,  and  for 
such  purposes  as  may  be  deemed  best  by  and 
determined  upon  by  resolutions  of  the  board 
of  directors  of  the  Board  of  Trade  of  Wichita, 
and  upon  the  further  trust  that.  If  said  mort- 
gage Is  not  used  in  good  faith  for  such  pur- 
poses within  three  years  after  the  execution 
and  delivery  of  said  mortgage,  then,  tn  that 
event,  the  said  mortgage  shall  be  canceled, 
and  returned  to  me.  This  trust  to  .be  In  force 
and  take  effect  from  date  of  acceptance  by 
said  trustees.  It  is  tmderstood  that  I  am  to 
give  an  abstract  of  the  title  to  said  propeity, 
and  that  the  title  of  said  property  shall  be 
free  and  clear  of  all  liens,  claims,  and  clouds 
of  every  kind.  It  Is  further  understood  that 
I  am  to  give  a  negotiable  promissory  note, 
which  said  mortgage  shall  secure.  In  the  sum 
of  one  thousand  dollars  (51,000),  payable  to 
said  trustees  or  order,  and  due  five  years  after 
date,  with  seven  per  cent  interest  payable 
annually;  and  I  further  agree  that  my  wife, 
Agnes  S.,  shall  Join  in  said  mortgage.  Said 
note  to  be  jMiyable  on  or  before  maturity. 
Witness  my  hand,  this  20th  day  of  Septem- 
ber, 1888.    I  reside  at  No.  afreet, 

Wichita,  Kansas.    Arthur  Sullivan." 

"September  — .  A.  D.  1888.  We  accept  the 
above  trust.  ■ 


"Trustees." 
To  this  -petition  the  defendant  below  filed 
his  answer,  setting  forth  six  defenses.  The 
flrst  answer  was  as  follows:  "(1)  That  when 
he  signed  said  agreement  It  contained  a  pro- 
vision that  the  same  was  not  to  take  effect  or 


be  In  force  until  the  day  ot  the  accieptam^  ; 
the  trust  to  be  created  In  pretended  a-Lin  : 
by  said  plaintifTs,  as  such  trustees;  itat  > 
plaintiffs,  as  such  trustees,  never  ai-r>;'  . 
said  trust;  and  that  a  shoit  time  afitr 
20th  day  of  September,  Ibob,  be  uotititO 
plaintiffs  that  he  withUiew  his  baid  offer 
subscription."  The  suuouU  Uefuuae  is  as  :.t 
lows:  "(2)  Thst  he  never  i-t;ct;lved,  nur 
he  ever  promised,  any  cuusiUeEHtioD  or  tli:^ 
or  matter  of  value  Xor  said  mibecription:  u.: 
he  would  not  In  auy  way  be  benefited 
consummation  of  tlie  matturs  In  saki  s^-^ 
vamt  or  sttbscripUon  meutiuued;  tbai  ile 
plaintiffs,  as  trustees,  nor  Uie  said  Buai-d  li 
Trade  of  sold  dty  of  WkhUa,  liare  uut  ex- 
pended a^y  money  or  matter  or  thing  of  a-j 
value,  or  contracted  any  liability,  or  in  &i; 
way  chsnged  their  conditloa.  on  the  faiii  -i 
said  pretended  agreesoi^  or  sulwcrlpficL.  u- 
In  anticipation  that  he  would  comply  witli  ile 
provlaious  therein  coBtalned;  that  the  eaL.e 
Is  wholly  without  consldeoration,  and  vuij" 
These  are  the  only  portions  of  tbe  answer 
are  material  In  the  coDsldezatlon  of  this  a-  ■ 
The  reiply  to  the  answer  was  a  scleral  i.<- 
nlal  of  all  auctions  that  were  lncaisi«Mi 
with  the  allegatioiis  of  the  petition.  1:J 
before  the  court  and  Jury.  Judgment  for  lihr 
pUiintiefs  below,  and  4«£eadaat  below  olJc 
case,  and  hrlufls  oase  to  dils  court  for  rerits. 

H.  O.  Bugles,  for  plaintiff  in  enor.  X  T. 
Daugberty,  tar  defendants  In  emv. 

JOHNSON,  p.  J.  Rafter  stating  the  fact-?. 
This  action  was  bcouc;ht  bj  the  defendanb 
error  to  recov^  the  sum  of  $1,UU0.  and  m 
terest  thereon,  on,  a  certain  written  Insiu- 
meut  signed  by  plaintiff  In  error,  called  a 
"mortgage  donaden."  The  tastrument  s^is 
forth  that  for  the  purpose  of  obtaiuiug 
location  at  or  near  Wichita,  Sedgwick  i^ui^- 
ty,  Kan.,  of  such  industries  and  other  ne.di  i 
enterprises  which  the  Board  of  Trade  of  tie 
City  of  Wichita  may  be  able  to  secure  hj  tii" 
use  of  the  property  therein  described,  anil  iu 
conslderatiou  of  the  benefits  wUch  he  wuui^ 
derive  from  the  locatlou  of  such  additii<ivl 
enteq)rlBes,  etc.,  at  said  city,  he  thereby  biLl^ 
him  self  to  execute  and  deliver,  withlo  15  (iay< 
from  the  signing  of  said  iastrument  a  mort- 
gage on  certain  lands  to  tke  ptflintimi  bii<> ' 
(defendants  in  error),  to  be  beld  by  them  in 
trust  to  be  wM  by  them  «t  such  times  auil 
for  such  purposes  as  may  be  deemed  best  U;. 
and  determined  upoai  by  xesolufioa  of,  ilie 
board  of  dlrectois  of  the  Board  of  Trade 
Wichita,  and  ui>on  the  further  trust  tliat. 
said  mortgage  is  not  used  in  good  faitb  fT 
such  purposes  within  three  years  after  tlie 
execution  and  delivery  of  said  mortgage,  ihii' 
the  mortgage  shall  be  canceled  and  returoi^i' 
and,  in  addition  to  the  execution  of  said  navit- 
gage,  the  Instrument  recites  that  It  is  mivj- 
stood  that  he  is  to  give  a  negotiable  invmis^ 
sory  nole,  which  said  mortgage  shall  se>-iire. 
In  tbe  sum  of  ^1,000,  payable  to  said  tn»- 
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r  irteTt  idne  'tai  iftre  ^vaia  sfUs  4atab 
with  7  per  cent  Juterart,  payttde  flninutUy. 
This  iBBtDmuflKt  Jsi^gned'by  tbe  plaintifl  ba. 
etror  oUy,  taot  tkeie  teiBOioecctftuun  file 
tniHt  :in  xamatHon  -mttb  tbe  InatimneaL 
rame  M  «  Uadk  at  :the  mal  4t  tUfl  .liBtn- 
Mot  tDTtlie  -fuUowfaiB  form: 
-**WitasH[iD7rkaiid,t«ihfltttb;da7  of.Bevtem- 

bv,  :1888.  I  .rwHle  ^  No.  fltaet, 

WlelillB.;BBimk  .Azthn  BiiBl WL** . 


^ISiiB  aerrplBweo  4i  not  atgnea  .1^  ttae  tnas- 
tes.  nn  iistmamt  In,  In  -iflect;  ma  tttet  on 
the  pBEt  at  Atttar  finlUioi  to  mato  a  dona^ 
tlon  to  aUtheXaara-of  <Itade  of  tbe  Oityot 
WldUte  to  secure -the  localten  and  eatttUkfa- 
Ing  of  indmtEles  and  buriaeaa  enterpriaea  at 
and  naar.ilie  aUy  of  WAchUa;  Imt  then  la  no 
parson  ■acctfUug  tke  troat,  and  OhHgnWng 
tbemeelTfla  to  secnre  Hie  looatiaa  of  the  in- 
duatrlOB  described  by  the  propmed  donor.  It 
la  true  that  the  petition  AUacaa  that  the  plaln- 
tUTs  twiew  .aaoepted  Uu  troot  immediately 
upon  the  aonratkai  of  the  contract,  and  hare 
done  and  perfoi'Mad  ail  the  oondtdons  and  ob* 
iigattoM  Impoaod  ^on  tliem  by  aaid  contract, 
and  have  npeatedly  reqneated  the  defandant 
to  execute  and  deUr^  to  the  trnateea  named 
the  natB  and  atortaaci;  but  the  •yUenoe 
ihom  -Qiat  the  trnateea  named  In  the  writ- 
ten laatnmiait  never  acquired  the  poaaoarion 
at  it;  that  It  -wan  new  ddlTered  by  SuIUr 
ran  to  the  twrtwa  or  any  peraonB  named 
therein.  Thla  inatnaaent  bears  date  Sep- 
tember 20,  1886,  and  the  avldaiae  shows  that 
the  penuBB  naaaeQ^a  tmataas  never  held  but 
one  maetlag,  and  ttet  Traa  on  the  iStb  day  of 
October,  3688;  aad  at  thla  meeting  they  or^ 
gaalaed  aa  a  beard,  and  alactad  certain  per- 
sons of  tbdr  nuatther  aa  sffieexa  of  the  board, 
but  did  nothing  In  idatlon  to  the  propoaed 
donation  by  Arthur  finiUran.  There  la  noth- 
ing In  ttie-erldeBce  or  the  zeeord  of  the  board 
showing  that  the  trustees  named  In  the  in* 
Btroment  «ver  in  any  manner  accepted  ttw 
propoaltlan  at  SalUvan,  or  agreed  to  Its  terma. 
'nie  Inatrument  la  ^tirely  nnllateral.  and 
wltfaoot  any  coosldetatlon  to  support  tt. 
There  ta  nothing  In  the  record  to  show  either 
an  aceeptamoe  of  the  tmat  proposed,  or  that 
the  plalntlffa  below,  aa  trosteea  of  the  Board 
of  Ttade  of  the  city  of  Wichita,  have  ex- 
pended any  money  or  thing  of  ralne,  or  con- 
traeted  any  liability,  Incurred  any  oUiga- 
tlon,  or  in  any  way  changed  their  condition, 
on  the  faith  of  aaid  written  instruniMit  or  do- 
nation, or  In  anticipation  that  Arthur  BuUl- 
Tan  would  comply  with  ttoe  proridons  con- 
tained therein.  It  was  a  mere  proposition 
an  the  part  of  defendants  In  error,  wlthoot 
mutuality.  Nothing  was  to  be  done  by  the 
ttuateea,  and  It  ma  optional  with  SuUlvan  i 


whether  ht  would  aaiagply  utOk  fln  paopoal- 
tton.oa  htopartor  not.  fie  dciKod  no  :bcaie< 
fit  jOT  advantage  wliatew  from  -the  propeal- 
tlon.  and  was  under  no  legal  obligation  to 
puCona  Ua  flondlttma. 

!Eta»  osart  ahonld  .haf»  anattiaed  the  de- 
mnrrer  of  the  daffaainat  bekm  to  the  evi* 
denee^  and  mideaed  a  Judgnrntiagalaat  the- 
plalniMEa.lMlow  for  aoata  of  antt.  The  jndg- 
BMnt  of  ihB  oonrt  of  .eeaunen  .pleaa  la  ce- 
▼uBaod,  land  the  caas  remanded  to  tbe  dis- 
trict eonrt  of  Sedgwick  ixnntfsr,  with  tflnetloa 
to  Buataln  the  demurrer  of  the  defendant  be- 
low to  the  plaintiff^  avidcnoe,  and  jasnder 
jndjgiaMit  against  the  plaiatilfa  for  ooeta  of 
antt.  All  the  ^dgaa  eonaudnf; 


DBABBOBN  et  aL  t.  WAfiHINOION  MAY. 
BANK. 

WATSON  et  aL  V.  SHEAFB. 

(BupKBe  Ooart ot  Washiqgton.  Dec.SOr 
ISOfi.) 

Bauks— Speoial  Bbpobit. 

A  person  deposited  money  with  a  bank, 
taldng  from  it  a  deposit  slip  In  the  form  used 
for.ganeBal  depMtts.    Upon  snefa  tUp  were  the 

words,  "Security  for  ugaing  .bond  to  oe  held  by 
bank.*'  Subsequently  the  depositor,  in  order 
to  change  the  se^nirity  so  that  $700  would  be 
available  for  one  purpose  and  f 800  fisr  another, 
drew  an  ordinary  nieck.  which  was  marked 
"Paid,"  and  a  ceitificate  of  deposit  for  ?80O 
made  out,  to  be  held  by  the  Burety,  and  $700  to 
secure  other  bondsmen.  The  fipst-named  cer- 
tificate was  afterwards  paid  by  the  bank.  The 
depositor  testified  that  tue  deposit  was  a  special 
one.  Held  a  general  deposit,  and  not  a  trust 
fund  In  the  hands  of  a  rec«Ter. 

Appeal  from  snpeEtar  oaur^  King  caonty; 

B.  Oabom,  Judge. 

Action  by  W.  W.  Dearborn  and  others 
agalnat  the  Washington  Savings  Bank  to  pro- 
cure ivpolntment  of  a  cecelrcr  for  atdd  bank. 

C.  H.  Sheafe  waa  appelated  reedw.  and  T, 
P.  Watson  and  othea  petitloaed  to  have  a 
deposit  in  aneh  bank  declared  a  special  de- 
poalt  From  an  order  granting  ttie  petlUfm, 
the  recelvear  appeala.  Bevesaed. 

Clise  &  King,  fbr  appellant  Z>onworth  &. 
How^  for  reapondenta. 

.HOYT,  a  J.  Substantially  Oie  onlff  quea^ 
tion  at  tact  Inrolved  In  the  decision  of  this 
conae  was  aa  to  titie  oatune  (tf  a  depoeit  made 
by  the  re^ndent  T.  P.  Watson  In  the  Wash- 
ington Savings  Bank,  of  which  the  appellant 
la  now  the  recover.  The  trial  court  found 
that  this  deposit  was  a  special  one,  and  that 
the  title  to  the  money  deposited  never  passed 
to  the  bank;  that  It  held  It  In  trust,  for  said 
Watson,  for  certain  purpoeea.  If  there  Is 
evidence  to  austain  this  finding,  certain  im- 
portant questions  of  law  aa  to  the  tracing  of 
trust  funds  must  be  decided.  If  the  evidence 
doai  not  auatain  aucb  finding,  and  1^  nob* 
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withstanding  tt,  tt  la  here  determined  that 
the  deposit  was  a  general  one,  bo  tliat  the  ti- 
tle to  the  money  passed  to  the  bank,  It  will 
not  be  necessary  to  decide  any  of  the  dlspnt- 
ud  questions  of  law,  for  the  reason  that  it  la 
conceded  that  If  sacfa  was  the  nature  of  the 
deposit  the  Judgment  must  be  reversed,  and 
ihe  petition  denied.  It  Is  with  reluctance 
that  this  court  interferes  with  a  finding  of 
fact  by  a  trial  comt,  but,  even  in  an  action 
at  law,  such  a  finding  will  not  be  allowed  to 
stand  if  the  testimony  is  overwhelming  up- 
on the  other  side;  and  in  a  case  of  equitable 
cognizance,  like  the  one  under  consideration, 
■such  finding  must  be  set  aside  If  the  pre- 
ponderance of  evidence  Is  clearly  against  it. 

It  is  not  possible  in  this  opinion  to  go  at 
any  length  Into  the  proofs  upon  which  we 
faave  come  to  a  conclusion  a&  to  the  nature 
of  this  deposit  We  must  be  satisfied  with 
stating  such  conclusion,  and  briefly  referring 
to  some  of  the  evidence  which  has  induced  It. 
Substantially  the  only  testimony  tending  to 
show  that  the  money,  when  deimslted,  was  re- 
ceived by  the  bank  as  a  special  deposit,  was 
that  of  the  respondent  Watson,  and  upon  such 
testimony  the  finding  of  the  superior  court 
must  have  been  founded;  for,  while  it  is  true 
that  certain  other  statements  and  circumstan- 
ces were  relied  opon,  they  were  none  of  th«n 
of  such  a  character  that  they  could  not  have 
consistently  existed  if  the  deposit  had  been  a 
l^neral  one.  To  meet  this  pnxrf  there  was 
Uttle  positive  testimony.  The  president  ot 
the  lank,  with  whom  the  business  was  trans- 
acted, waa  unable  to  state  the  circumstances 
connected  with  such  deposit;  and  if  there 
bad  not  appeared  in  the  proofs  certain  papers 
-which  had  been  delivered  by  the  bank  to  said 
respondent,  and  others  signed  by  tUm  and  de- 
livered to  1^  his  testlnuHiy  would  not  be  so 
contradicted  that  It  should  not  be  given  force. 
These  papers  were,  first,  a  duplicate  deposit 
slip,  such  as  It  waa  the  custom  to  use  when 
m  general  deipoit  was  made  by  a  customer 
whose  dealings  with  the  bank  were  not  ex- 
pected to  be  numerous  enough  to  Justify  his 
having  a  bank  book.  The  fact  that  the  de- 
I>osit  was  entered  by  the  bank  upon  this  kind 
of  a  slip  would  In  Itself  be  very  strong  proof 
that  It  understood  that  It  was  a  general  de- 
posit, and  that,  in  receiving  it,  It  became  the 
debtor  of  the  depositor,  asd  not  his  trustee. 
This  manner  ot  treating  the  deposit  on  the 
part  of  the  bank  would  not  have  bound  the 
depositor,  had  It  not  been  made  known  to 
him.  But  when  he  received  the  dnpUcate 
slip  he  most  be  presumed  to  have  known 
-what  the  certifying  tst  the  deport  in  that 
form  would  reasonably  Indicate.  That  this 
would  have  beoi  the  result  ot  the  entering  of 
the  d^oslt  nptm  such  a  slip,  and  the  de- 
livoT  ot  a  duiOlcate  tbsxeot  to  the  depoEdtw, 
without  anytlUng  accepting  the  fact  of  such 
deposit  baving  been  written  thraeon,  is  suli- 
stuntlally  conceded  by  the  respondeuts;  but 
It  Is  cont«Kled  that  the  writing  upon  said  slip 
•f  the  words.  "Secm-lty  for  signing  bond  to 


be  held  by  bank,**  showed  tliat  the  deposit 
was  not  to  be  treated  as  an  ordinary  general 
deposit.  But  to  our  mind  these  words  writ- 
ten upon  said  slip  should  be  given  little  or 
no  forces  In  determining  whether  by  the  de- 
posit the  bank  became  the  debtor  or  the  trus- 
tee of  the  depositor.  The  only  thing  that 
these  words  indicated  was  that,  whatever  tlie 
relation  between  the  depositor  and  the  bank 
on  accQunt  of  the  d^Kielt,  such  relation  bad 
been  assumed  for  the  purpose  of  securing  & 
surety  upon  a  bond,  and  should  be  continDed 
until  such  surety  should  be  released  from  Ua- 
biUty. 

If  there  were  nothing  else  in  the  case  to  af- 
fect the  testimony  of  said  respondent,  It 
would  none  too  well  warrant  the  finding  <^ 
the  trial  court  founded  thereon.  Public  pol- 
icy will  not  allow,  upon  any  but  satlsfoctory 
proof,  one  depositor  to  secure  a  preference 
over  another  by  reason,  at  the  alleged  fac-t 
that  his  money  had  been  -wrongfully  used  tiy 
the  bank.  But  this  testimony  Is  not  only  fur- 
ther affected,  but,  in  our  opinion,  entirely 
overcome,  by  the  fact  that  subsequent  to  the 
making  of  such  deposit  said  respondent,  de- 
siring to  change  the  security  so  that  STOO  of 
It  would  be  available  for  one  purpose,  and 
$800  for  another,  drew  a  check,  pa^ble  to 
certificate  of  deposit,  such  as  would  be  neces- 
sary to  draw  out  funds  on  general  deposit 
with  the  bank.  This  check  was  presented  to 
the  bank,  and  marked  "Paid,"  and  a  certifl- 
cate  of  deposit  for  fSOO  made  out,  to  be  held 
by  the  surety,  and  another,  for  9700,  to  aecme 
another  set  of  bondsmen.  Att&t  this  the 
first-named  certificate  of  deposit  was  surren- 
dered to  said  respondent  by  the  surety  In  the 
first  bcmd,  and.  upon  Indorsement  by  hhn, 
paid  by  the  bank.  The  money  r^resented 
by  the  other  certificate  Is  that  wlilch  Is  in- 
volved in  this  action.  All  ot  ttiese  papers 
were  such  as  would  have  been  required  In 
the  transaction  of  the  budness  If  the  d^ioslt 
was  a  general  one,  and  none  of  them  would 
have  been  required  had  the  d^ioslt  been  a 
special  one;  and,  If  they  are  to  have  their 
legal  effect,  they  conclusively  establish  the 
fact  that  the  deposit  was  general,  and  not 
special.  The  only  way  in  which  their  forte 
Is  sought  to  be  met  Is  by  the  general  state- 
ment by  said  respondent  that  he  did  not  un- 
derstand their  force  and  effect  when  he  re- 
ceived or  signed  and  delivered  them;  tl\at 
all  he  supposed  he  was  d(4ng  was,  in  one  in- 
stance, getting  a  receipt  for  his  money,  and. 
in  the  other,  giving  his  own  recent  therefor. 
But  In  the  absence  of  any  proof  of  fraud  os 
the  part  of  the  bank,  in  Indodng  blm  to  le- 
cdve  or  execute  and  deliver  these  papers.  « 
of  any  testimony  tending  to  ^ove  that  tbdr 
contents  or  effect  was  In  any  manner  mis- 
represented to  him  by  any  person,  their  force 
and  effect  were  not  overcmne  by  sucta  proof. 
In  oar  tqidnioBt  a  dear  prepmd^sikce  of  evi- 
dence waa  in  snppcnt  of  the  cUdm  that  the  de- 
posit -was  a  general  one.  This  being  so,  the 
mone^  did  not  come  to  the  hands  of  the  re- 
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celra  as  a  trust  fund.  The  Jadgment  most 
be  reversed  and  tbe  cause  remanded,  with 
Inatractlona  to  deny  the  petition. 

SOOTT  and  DUNBAB,  JJ^  concur. 


BOARD  OP  EDUCATION  OF  CITY  OP 

OGDEN  T.  BROWN  et  al. 
(Supreme  Court  of  Utah.    Dec  21,  1896.) 

Sgbool  Taxes — Larr  — Ojixbotion  —  Eijuaijia- 
noH— Dblsgatioh  of  Xjioisutits  Povn 
— CosstanOTiOK  or  Statctb. 

1.  Laws  1892,  c  68,  approved  Uarch  10, 
1892,  aboIisheB  the  oflSces  of  city  collector  ana 
city  amessor  in  dties  of  the  first  and  second 
classes,  and  provides  ths,t  the  duties  formerlj 
[performed  bj  those  officers  shall  la  1893  and 
thereafter  devolve  on  the  assessors  and  col- 
lectors of  the  counties  !n  which  the  respective 
cities  are  sltoated.  On  the  same  dav  on  which 
that  chapter  was  approved,  chapter  80  was  also 
approved,  which  provides  for  the  levy  of  school 
taxes  in  cities  of  the  first  and  second  clasBes 
on  the  iBt  day  of  every  March  thereafter.  Held, 
that  tiie  references  in  section  129  of  the  latter 
act  to  the  "assessor  and  collector  for  the  city/' 
who  were  therein  required  to  assess  and  collect 
the  school  tax,  and  to  the  "tax  roll  of  the  city," 
on  which  it  was  therein  provided  the  achool  tax 
should  be  eztutded,  were  to  the  oollector  and 
assessor  who  were  to  prepare  the  asBeaament 
roll  for  the  city  under  chapter  68,  and  to  the 
assessment  roll  prepared  by  them  thereunder, 

2.  Laws  18^  c.  80.  1 129.  amending  I^wa 
1890,  which  required  the  board  of  education  to 
levy  school  taxes,  provided  that  the  board  of 
education  should  prepare  a  statement  and  esti- 
mate of  the  amount  necessary  for  the  support 
and  maintenance  of  the  schools,  and  certify  it  to 
the  assessor  and  collector  for  the  city  lu  which 
the  schools  were  situated,  and  that  the  assess- 
or aad  collector,  after  having  extended  the  val- 
uation of  property  on  the  asseaament  rolls, 
should  levy  such  per  cent,  as  was  necessary  to 
raise  the  amount  required  by  the  board.  Held, 
that  the  power  to  levy  the  taxes  was  thereby 
vested  in  the  board,  and  hence  there  was  no  at- 
tempt to  delegate  that  power  to  tiie  aaaeaaor  and 
coUector. 

3.  Laws  1802.  c.  68,  |  4.  providing  that  the 
county  court  shall  equalise  the  assessment  roll 
of  the  whole  county,  including  the  asseasment 
for  gneral  taxes  of  cities  of  the  first  and  sec- 
ond classes,  empowers  the  court  to  equalize 
the  asflesBuient  roll  mentioned  in  Laws  1892.  c. 
80.  S  129.  relating  to  school  taxes  levied  hi  dtiea 
of  either  the  first  or  second  claas. 

Appeal  from  district  court,  Fourth  dtetrlct; 
before  Justice  H.  W.  Smith. 

Mandamus  by  tbo  board  of  education  of  the 
city  of  Ogden  against  Moroni  F.  Brown  and 
Frank  B.  Hurlbut.  From  a  Judfrment  for 
defoidantB,  plaintlfE  appeals.  Reversed. 

B.  M.  AUlson  and  Williams,  Van  Cott  & 
Sutherland,  for  appellant  A.  R.  Heywood, 
R.  H.  Whipple,  and  A.  J.  Weber,  for  appel- 
lees. 

KINO,  jr.  Application  was  made  by  plaln- 
tlBf  for  a  writ  of  mandate  to  compel  the  de- 
fendants, as  assessor  and  collector,  respec- 
tively, of  Weber  county,  to  levy  and  collect 
the  school  tax  assessed  by  plaintiff  to  main- 
tain Its  school  system  for  the  year  18@5. 
Plaintiff  averred  that  it  prepared  in  due  form 


a  statement  and  estimate  of  the  amount  nee- 
essary  for  tbe  support  and  maintenance  of 
Its  schools  for  said  year,— the  sum  so  esti- 
mated being  $40,000,— and  duly  certified,  by 
its  president  and  clerk,  said  statement  and 
estimate  to  said  defendants,  as  assessor  and 
coUector,  respectively,  of  Weber  county,  and 
for  Ogden  city,  but  that  said  defendants 
neglected  and  refused  to  levy  the  rate  per 
cent,  of  tax  to  raise  such  amount,  or  to. place 
and  extend  sucb  i>er  cmt.  and  levy  on  tbe 
tax  roll  of  said  city,'  the  same  being  the  aa- 
sessment  roll  prepared  by  the  assessor  of 
said  county.  An  alternative  writ  of  mandate 
was  Issued,  and  thereafter  defendants  moved 
to  quash  the  same,  and  the  motion  was 
granted.  From  tbe  Judgment  entered,  plain- 
tiff appeals. 

The  questions  presented  for  conslderatloa 
are  of  the  highest  importance,  as  they  in- 
volve the  existence  of  the  public-school  sys- 
tem of  this  territory  in  all  cities  of  the  first 
and  second  classes.  The  lower  court  was  of 
opinion  that  the  legislature  had  been  guilty, 
not  only  of  unskillfullness,  but  gross  negli- 
gence, in  passing  legislation  relating  to  the 
school  system,  and  revenue  for  the  support 
thereof,  as  a  result  of  which  no  instm^ 
mentalities  had  been  provided  for  levying 
and  collecting  school  taxes  In  cities  of  the 
first  and  second  classes.  Accordingly  It  was 
fatid  that  the  plaintiff  was  not  authorized  to 
obtain  revenue  for  school  purposes  by  tax- 
ation, and  that  no  dnty  was  Incumbent  upon 
defendants  to  levy  or  collect  any  taxes  for 
such  purposes.  Respondents  contend  that 
plaintiff  is  entitled  to  no  relief,  because— First,, 
tbe  assessor  and  collector  of  Weber  county 
had  no  power  to  levy  or  collect  school  taxes 
for  plaintiff;  second,  the  legislature  failed 
to  provide  a  tax  roil  upon  which  a  levy  of 
school  taxes  for  plaintiff  can  be  made;  thlr^ 
the  law  confers  no  authority  upon  any  board 
or  officer  to  equalize  the  tax  sought  to  be 
levied;  fourth,  even  If  the  legislature  had  at- 
tempted to  delegate  power  to  defendants  to 
levy  the  tax  In  question,  the  act  of  delegation 
would  be  null  and  void.  While  it  appears 
that  several  questions  are  Involved,  an  ex- 
amination of  the  record  and  the  briefs  of 
counsel  show  that  the  real  and  only  questloik 
submitted  concerns  the  construction  of  wT' 
eral  enactments  of  the  legislature 

In  tbe  year 1890  the  legislature  passcdanact 
providing  foraunlform  system  of  free  schools 
within  the  territory.  In  each  city  of  the  first 
and  second  classes  a  public  corporation  was 
organized.  Independent  of  the  city,  but  co- 
extensive with  It  In  territorial  area;  and 
provision  was  made  for  a  board  of  education, 
to  be  elected  biennially  by  the  electors  of  the 
municipality.  This  board  was  invested  with 
power  to  levy  taxes  upon  the  property  of 
the  district,  and  to  perform  many  duties 
common  to  quasi  municipal  bodies,  and 
which  were  deemed  necessary  for  the  main- 
tenance of  an  advanced  system  of  education. 
Each  year  the  board  was  to  estimate  and 
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IflT7  tlie  tazev  noeewiy  ftir  flie  mipport  of 
tbe  Bchools  wlttUii  ftae  district,  and  to  pay 
interest  on  bonds,  etc.  The  estimate  and 
levT  so  made  wen  to  be  dnly  eertlfled  by 
the  president'  and  dark  of  tlie  board  to  the 
assessor  and  crtlector  of  ttte  dty,  and  Oi» 
assessor- therenpon  was  required  to  place  the 
taxear  so  levied  upon  tbe  tax  roll  et  the  titj^ 
and  tbe-  dty  collector  required  to  ndlect  the  j 
samo  as  other*  city  taxes  were  collected,  and  I 
pay  to  the  treasurer  created  by  said  board. 
In  1892  ttais  act  was  amended' by  ttie  legl»' 
laturo,  and  sectloii  129  enacted  In  lied  of 
flome  of'  the  prorlslons  abore  refnred  ta 
This  section  la  as  follows:  "Sec.  129.  The 
board  of  education  ^all*  on  or  before  the 
first  day  of  March  each  year,  prefure  a 
statement  and  estimate  of  the  amount  neces- 
sary fbr  the  support  and  maintenance  of  the 
school  under  Ita  ctaarse,  for  the  school  year 
commendnsT  on  the  flrat  day  of  July  next 
thereafter,  also  the  amount  necessary  to  pay 
tbe  Interest  accrufnET  during  such  year  on 
bonds  Issued  by  said  board,  and  the  amount 
of  sinking  ftind  necesrary  to  be  collected 
during  such  year  for  the  payment  and  re- 
demption of  such  bonds;  and  shall  forthwith 
cause  to  be  certified  by  tbe  president  and 
clerk  of  said  board,  to  the  assessor  and  col- 
lector for  said  dty,  "Qie  amount  required  for 
school  purposes  for  the  coming  year,  and 
the  assessor  and  collector  fOr  the  dty,  after 
baying  extended'tfae  valuation  of  property  <m 
the  assessment  rolls,  shall  lery  sncb  per 
cent,  as  shall  as  near  as  nu^  be,  raise  the 
amount  required  by  the  board;  which  levy 
shall  be  uniform  on  all  property  within  the 
said  city  as  returned  on  the  assessment  roll 
thereof,  and  the  said  assessor  and  collector 
Ss  hereby  authorized  and  required  to  place 
tbe  same  on  the  tax  roll  of  the  dty,  and 
said  tar  shall  be  collected  by  the  collector 
as  other  dty  taxes  are  collected,  but  with- 
out additional  compensation  for  assessing 
and  collecting,  and  pay  to  tbe  treasurer  of 
said  board,  promptly  as  collected  and  hdd 
by  him  subject  to  tbe  order  of  the  board  of 
«ducatlon;  provided  that  the  tax  for  the 
support  and  maintenance  of  such  schools 
shall  not  exceed  In  any  one  year  two  mills 
on  the  dollar,  upon  all  taxable  property  of 
aald  dty."  Sess.  Laws  Utah  1892,  p.  131,  c. 
SO.  The  difficulty  In  this  case  seems  to  arise 
from  the  supposed  repeal  of  all  statutes  pro- 
Tiding  for  the  assessing  and  collecting  of 
taxes  for  city  and  scbool  purposes,  as  well 
as  those  features  relating  to  the  assessment 
roll  and  equalization  of  taxes.  Chapter  68 
of  the  Session  Laws  of  Utah  of  1892  con- 
tains an  act  passed  the  same  day  as  the  one 
Just  referred  to,  and  from  which  section  129 
Is  quoted.  Sections  1,  &-7,  and  9,  c.  68,  pro- 
vide that  In  the  year  181^  and  thereafter, 
assessment,  for  taxes  In  all  dtles,  towns, 
and  villages  In  tbe  territory  shall  be  made 
by  the  county  assessor  at  tbe  time  assess- 
ments for  territorial  and  county  taxes  are 
made,  and  that  the  list  of  property  In  each 


city,  and  tbe  valuation  tteneC  diall'  be  as 
made  the  county  assessor;  that  tbe  prop- 
erty in  each,  and  tb»  valuatUn  therecrf.  wfD 
be  sqiarately  shown;  that  the  gea«al  <dty 
taxes  of  dtles  of  the  flrM  uid  seemd'  nis—oir 
shall  be  extended  on  the  general  roll  by  the 
county  derk.  In  a  s^^aiate  column,  at  tbe 
rate  certified  by  the  d^  coundl,  at  the  same 
time  the  terrttoriai  and  county  tasss  are  es- 
tended,  and  such  taxes,  together'  with  the 
county  and  territorial  taxes,  staaU  be  collect- 
ed, by  tbe  oonaty  ooUector  at  ttas  tliBe» 
and  in  the  manner  provided  by  law  for 
collecting  territorial  and  county  taxes;  that 
the  county  collector,  befbre  recdvtng  city 
taxes,  riiall  give  sncb  bond  tor  tbe  talttt- 
fnt  performance  of  his  duties  as  "collector 
of  tiie  dly  tax**  aa  may  be  required  by 
the  mayor  or  dty  council,  and  all  taxes 
collected  by  him  sbaU  be  paid  to  the  city 
treasurer.  SectlOQ  9  doses  tbe  dra.pter. 
and  abolishes  the  office  of  assessor  for  eaidi 
dty,  town,  and  vUlagSb  and  the  office  of 
cdlector  In  eadi  d^  of  tbe  first  and  sacond 
classes.  Ittl804  tbe  legfslatnre again  amend- 
ed the  school  law,  but  re-enacted  sectloe  120, 
above  referred  to,  with  but  sUgiit  modifica- 
tion, the  cbaiw  not  affecting  tbe  queetltm 
under  discussion;  and  we  will  therefore  re- 
gard sectloa  129  of  the  act  of  1S92  aa  tbe 
source  of  power  under  which  plaintiff  aeeks 
rdlef. 

lE^efore  construing  these  acts,  reference  to 
some  ct  tbe  mles  for  the  interprstation  of 
statutes  will  be  proper.  It  is  dear,  frona  the 
various  acts  to  which  we  have  referred,  tbac 
It  was  tbe  purpose  of  the  l^iislatnre  to  make 
ample  provision  for  tbe  maintenance  of  free 
schools  wltUn  the  territory,  and  to  confer  np- 
fHi  boards  ot  educfUi«i  In  tbe  lai^er  cities  pow- 
er to  construct  schooUwnses,  levy  and  collect 
taxes,  and  perform  all  oeeessaty  acts  essen- 
tial to  establish  and  snccessfaUy  maintain 
free  public  schools.  So,  wfaare  time-  is  am- 
biguity or  apparent  Incongruities  in  a  statute, 
tile  first  question  to  be  conddered  b,  wbat  Is 
tbe  subject  of  It,  and  what  object  Is  intend- 
ed to  be  accompU^ed  by  it?  "When  the  sub- 
ject-matter Is  once  dearly  ascratained,  and 
Its  geim^  Intent,  a  key  Is  found  to  aU  its 
Intricacies.  General  words  may  be  restrain- 
ed to  It,  and  those  of  a  narrower  impart  may 
be  aqMinded  to  embrace  It,  to  effiectnate  that 
Intent  When  the  intention  can  be  collected 
from  the  statute,  words  may  be  mocUAod,  ah 
tered,  or  supplied,  so  as  to  obviate  any  re- 
pugnancy or  Inconsistency  with  sudi  Inten- 
tion." Suth.  St  Const  S  218.  In  tbe  case 
of  People  V.  Hill,  3  Utah,  331,  8  Pac  75,  this 
court  held  that  the  reference  to  section  ISS  of 
tbe  criminal  practice  act.  In  subdivision  2  of 
section  102  of  the  same  act,  was  manifestly  a 
mistake,  and  did  not  exprem  the  legislative 
Intent  Considering  the  subject-matter  of 
which  the  legislature  was  treating,  the  court 
held  that  the  legislative  intoit  could  only  find 
expression  In  section  151,  and  said:  "SubdS- 
Tlslon  2  of  section  IS^wttl  be  read  as  tfaoasb 


Digitized  by  Google 


Utah.) 


BOAUD  OF  EDUCATION  o.  BROWlf. 


nil 


the  reference  wen  to  section  151,  instead  of 
152.  Ati7  ottier  constroctloD  wouid  lead  to 
an  abaurdlt^,  and  abould  be  rejetteti."  In  the 
constructton  of  a  statute.  If  tbe  meaning  of 
the  leslslatore  is  manifest,  the  Intention  will 
be  carried  Into  effect,  although  apt  words  arc 
not  used  In  the  act;  and  this  rule  onsht  to, 
and  does,  go  to  tbe  extent  of  correcdng  enoFS 
and  mistakes  which  are  dear  and  obvious, 
and  without  wlilcb  correctkm  no  eflect  oonld 
be  given  to  the  statnta  Mlddlet<n  v.  Gree- 
son  (iQd.  Sup.)  5  N.  B.  7SC;  SUver  v.  Ladd. 
T  WalL  21fi;  Lan  Ow  Bew  v.  U.  S..  144  U. 
S.  47, 12  Sup.  Ct  517.  In  the  case  of  I^ncos- 
ter  Co.  V.  Fry.  128  Pa.  St.  596,  IS  AtL  480, 
the  conrt  held  that  the  word  "county,"  In  the 
statute,  was  intended  to  mean  "city,"  and 
substituted  the  latter  for  the  former.  It  was 
said:  "It  needs  no  argument  to  show  that 
the  word  'county'  was  mistakenly  written  for 
'city,*  and  It  is  a  mistake  apparent  on  the  Ace 
of  the  act,  which  may  be  rectified  by  the  con- 
text *  *  *  We  are  enabled  to  carry  out 
the  intention  of  the  legislature  from  the  plain 
and  obvlons  meaning  of  tlie  context,  in  whiefa 
the  real  purpose  and  intention  of  the  legis- 
lature Is  manifest"  This  does  not  mean  that 
the  statute  Is  changed,  or  that  there  Is  legli- 
latlon  by  tibe  courts;  bnt  it  Is  clearly  the  duty 
of  the  court  to  ascertain  the  Intention  of  the 
legislatnre,  to  vltallee  Its  enactments,  and  to 
so  construe  them  that  absurdities  will  not  re- 
sult, bat  the  cvid«it  purpose  of  the  legisla- 
ture be  ^ectnated.  And  for  this  purpose  a 
technical  and  narrow  construction  Is  to  be 
AToided,  whtcb  might  defeat  the  intention; 
and  the  Itteral  sense  of  the  language,  or  the 
natural  Import  of  the  words,  greatly  varied, 
to  give  ^ect  to  the  fundamental  purpose 
clearly  apparent  by  the  statute. 

Respondents'  construction  of  the  statutes 
would  lead  to  the  destmctlon  oi  a  [>ortIan  of 
the  poblle-school  system  of  the  territory. 
Bnlldlngs  In  course  of  erection  could  not  be 
comiAeted,  teachers  engaged  for  the  year 
would  be  discharged,  thousajida  of  children 
now  receiving  Mgh  educational  advantages 
turned  from  the  schoolroom,  debts  contracted 
remain  unpaid,  tax  sales  of  cities  of  the  flrat 
and  secMid  classes  rendered  invalid,  Innumer- 
able suits  to  qnlet  tlt3e  wonld  inevitably  fU- 
low,  and  great  luurdshlp  and  public  ineos- 
-venience  earae  Bo  m  think  tliese  acts 
ahould  be  constmed  In  the  most  beneflcfal 
way  whlA  the&r  langoage  wfU  perratt,  to  pre- 
vent  absDidltlafl,  bardsblps,  or  Injustices,  to 
tevor  pnbUc  cravenleoee,  and  to  oppose  all 
prejudice  to  pnUle  interests  **A  thing  which 
Is  wtthla  the  lirtentlen  of  the  makers  of  a 
statute  Is  as  nmcb  wlttln  tbs  statute  as  If  it 
were  wfthta  tike  letter,  and  a  thing  which  h 
wtthtai  tte  letter  of  tbe  statute  Is  not  within 
the  statute  ulen  tt  be  wlthtn  tiie  intention  at 
the  malmB.**  RlgVEi  v.  Palmw,  115  N.  T. 
S06,  SB  N.  B.  ]88{  Ttande  v.  Hall,  4  N.  T. 
140;  Peovle  r.  Lacombe,  90  N.  T.  49, 1  N. 
SBO.  It  was  saM  by  OMef  Justice  Shaw  Ih 
<:om.  T.  KhBban.  34  PMc.  870,  that,  "where 


any  part!cnlar  construction  would  lead  to  an 
absurd  consequence^  It  would  be  presumed 
that  some  exception  or  qualification  was  In- 
tended by  the  legislature,  to  avoid  such  con- 
stmctteu."  It  was  said  In  11  GaL  222,  in 
the  case  ct  Bx  parte  BIIIb.  that,  "as  tt  is  the 
doty-  of  the  courts  to  execute  all  laws  accord- 
ing to  their  true  Intent  and  meaning,  that  in- 
tent, when  collected  from  the  whole  and  ev- 
ery part  of  the  ^tute,  taken  together,  must 
prevail,  even  over  the  Itteral  sense  of  the 
terms,  and  control  the  strict  letter  of  the  law, 
when  the  latter  would  lead  to  possible  Injus- 
tice, contradiction,  and  absurdity."  See  Jack- 
son V.  Collins,  3  Cow.  89;  Pif^rlng  v.  Etay, 
95  Am.  Dec.  292;  Ryegate  v.  Wardsboro,  30 
Vt  746;  Heydenfeldt  v.  Mining  Co.,  »3  TI.  S. 
634;  Brinsfleld  v.  Carter,  2  Ga.  148;  Turner 
V.  State,  40  Ala.  21.  And  tt  must  not  be  for^ 
gotten  that  the  acts  in  question  relate  to  rev- 
enue, and  pertain  to  the  carrying  on  of  a  por- 
tion of  the  government,  viz.  the  public  schools. 
"A  revalue  law  is  not  to  be  strictly  construed, 
but  rather  the  contrary,  so  as  to  attain  tilie 
ends  fbr  which  it  was  enacted.  Revenue 
statutes  are  not  to  be  regarded  as  penal,  and 
tlierefore  to  be  construed  strictly.  They  are 
remedial  in  their  character,  and  to  be  con- 
strued liberally,  to  carry  out  the  purposes  of 
th^  enactment."  Cooley,  l^x'n,  p.  269;  U. 
8.  V.  Hodson,  10  Wall.  398.  It  is  also  shown 
by  the  record,  and  it  is  a  matter  of  public 
knowledge,  ttiat  ever  since  the  passage  of  the 
acts  of  1892,  Just  referred  to,  until  the  com- 
mencement of  these  proceedings,  there  has 
been  no  controversy  respecting  the  interpre- 
tation to  be  placed  upon  these  statutes.  They 
have  been  constmed,  with  practical  unanim- 
ity, in  harmony  vrith  the  contention  of  the 
plaintltr,  and  ofBcials  In  the  cities  of  the  first 
and  second  classes  have  nnlft^mly  executed 
them.  That  being  true,  the  court,  where  a 
law  Is  doobtful  or  amtdguous,  resorts  to  tin 
contomporaneoQS  construction  of  those  who 
have  executed  the  statutes.  Hahn  v.  U.  S.. 
107  XT.  8.  406,  2  Sup.  Ct  494;  Insurance  Oo. 
V.  Hoge,  21  How.  66;  People  v.  Di^ton,  06 
N.  Y.  867.  Such  contemporaneous  construc- 
tion "has  almost  the  force  of  a  Judicial  ex- 
position, and,  unless  snch  legislation  and  the 
practice  Is  manifestly  In  violation  of  the 
words  osed,  the  greatest  weight  Aonld  be 
given  to  it,  in  construing  them."  Oooley, 
Const.  Lim.  67.  It  Is  evident  the  pnupose  ot 
tiiapter  88,  Just  reteneA  to,  was  to  provide 
for  a  Ottlfonn  system  of  assessing  ^perty. 
When  the  scbocd  law  oP  18B0  was  pamed, 
each  dty  and  county  had  an  assessor,  and 
the  valuatton  of  property  for  connty  and  ter- 
ittorial  pnrpoBBB  was  different  from  that  tar 
dty  and  schocd  purposes.  lb  rectify  this  evQ, 
and  In  the  hiterest  of  economy,  tiie  duties  of 
the  dty  assessor  and  collector  In  dtlea  of  the 
fint  and  second  classes  were  derolred  npon 
the  county  assessor  and  eoUector.  Bnt  vi^le 
the  defendants  wen  the  assessor  and  collect- 
«,  respectively,  of  Weber  coonty,  they  were 
also  the  assessor  and  collector  ot  OgOea  dty. 
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Tbey  occupied  t  dual  position.  Obapter  68 
derolred  upon  tbem  the  dutlee  ttaeretoftHra 
performed  bj  the  dty  aeecMoc  and  ccdlector 
of  Ogden  tlty.  While  ejected  by  the  elect- 
ora  of  the  county,  they  were  made  offlclala  ot 
the  city.  Section  1  required  the  county  aa- 
seesor  to  assese  the  property  of  the  city  for 
dty  purposes;  and  the  county  collector, 
section  6.  was  required  to  give  bond  to  the 
dty,  conditioned  for  the  fftlti^ul  performance 
of  hia  duties  aa  dty  collector,  among  which 
duties  was  to  pay  over  to  the  treasurer  of  the 
dty  aU  dty  taxes  by  him  collected.  It  la  to 
be  further  observed  that  while  chaiiter  68 
waa  passed  In  March,  1892,  prior  to  the  as- 
sessing and  coilecttng  for  that  year,  the  coun- 
ty aaseBBora  and  collectors  were  not  to  op- 
erate und«  It  until  1803.  So  that  the  dty 
aBSesBors  and  collectors  operated  under  the 
old  statutes  for  the  year  1802.  In  section  129 
of  the  Bcbool  law,  passed  the  same  day  as 
chapter  68,  this  language  is  used:  **»  •  • 
And  ahall  forthwith  cause  the  same  to  be  c^ 
tided  by  the  president  and  derk  of  said  board 
to  the  assessor  and  collector  for  said  dty." 
Tbls  language  subserves  a  dual  purpose.  It 
refera  to  offlceta  who  were,  In  ev^  aeaaUt 
city  offlcws  tot  the  year  18S2,  as  well  as  to 
the  persona  wbc^  by  reason  of  thdr  coun^ 
positions,  became  assessors  and  collectors  of 
the  dtiea.  The  language,  "assessor  and  cfd- 
lector  for  the  dty,"  clearly  means  the  persons 
who  assess  and  collect  for  tbe  dtles,  whoever 
such  persons  may  be.  Section  129,  referred 
to  was  intended  to  refer  to  two  different  setsof 
officers.  It  was  necessary  that  such  language 
should  be  used  as  to  bear  such  construction, 
Viewing  chapter  68  and  section  129  In  this 
light.  It  becomes  apparent  that  the  legislative 
language  Is  appropriate  to  express  the  leglsla^ 
tlve  Intent  Section  6  of  chapter  68,  In  ex- 
press language,  refers  to  the  county  collector 
as  "collector  of  the  dty  tsx,"  and  "collector 
of  the  city  tax"  Is  synonymous  with  "collector 
of  the  city";  and  section  120  Indicates  the 
legislative  intention  to  devolve  upon  assess- 
ors and  collectors  for  dties,  whoever  they 
may  be,  the  necessary  labor  and  duty  of  as- 
sessing and  collecting  taxes  for  the  school  dis- 
tricts within  tbem.  Respondents  contend  that 
there  Is  no  "tax  roll  of  the  city,"  as  contem- 
plated by  section  129,  because  of  the  repeal- 
ing provisions  of  chapter  68.  Section  129, 
with  respect  to  this  question,  again  performs 
a  double  duty.  It  refers  to  the  tax  roll  of 
the  dty  prepared  and  owned  by  the  city,  as 
was  the  case  in  1802,  and  anterior  thereto, 
and  also  to  the  "tax  roll  of  the  city"  pre- 
jpared  by  the  county  assessor  In  1893  and 
thereafter.  We  see  no  uncertainty  or  am- 
biguity in  the  language  of  this  section,  re- 
lating to  tbis  subject  The  "tax  roll  of  the 
city,"  after  chapter  68  went  Into  effect  was 
the  assessment  list  prepared  by  the  county 
assessor,  and  which  contained  the  property 
within  the  county,  and  Its  valuation,  and  sep- 
arately indicated  the  property  of  the  dty, 
with  Its  valuation.   We  see  no  reason  why 


one  assessment  rail  may  not  be  ttie  tax  run 
tm  numerous  politieal  mbdlTlBlona.  In  tact, 
before  the  letfslatlQii  naUer  crauMeralion, 
this  waa  the  ease.  Tbe  nil  ^spared  by  the 
county  assessor  contained  the  bads  of  Msees- 
ment  tot  oonnty,  territorial,  and  territorial 
adiool  taxes,  and  there  was  no  pnUame  that 
because  prepared  by  a  county  t^klal.  it  was 
not  a  territorial  assessment  rolL  We  think 
the  assessment  roll  omtalning  the  propoty  of 
the  dty  and  Its  Taluatiou,  prepared  1^  the 
county  asseaaor,  waa  and  Is  the  "tax  con  of 
the  dty,"  within  the  contsmplatloa  of  aectloD 
120. 

Respondents  also  Insist  that  Mctl<ni  129 
is  unconstitutional,  because  it  attempts  to 
delegate  power  to  a  mlniaterlal  officn  to 
perform  a  legislative  act  l^iere  can  be  no 
doubt  ct  the  power  of  tbe  legislature  to  carve 
the  territory  into  achool  districts,  and  to  in- 
vest audi  ^striets  with  the  power  to  tax 
for  BclxKd  purposes.  Cooley,  TaxX  p.  61; 
King  V.  Railway  Oo.,  6  Utah.  281,  22  Pac 
XS8;  Kidin  r.  Board,  4  W.  Ya.  490;  Wbar^ 
ton  T.  Directors,  42  Pa.  St  858.  If  the  legis- 
lature conferred  upon  the  board  of  educa- 
tion of  Ogden  dty  the  power  to  levy  taxes 
for  achool  purposes,  any  attempt  upon  the 
part  of  the  board  to  ddegate  Uiat  power  to 
some  other  body  or  person  would  be  futile. 
Does  section  129  mean  tbaX  the  assessor  and 
collector  are  to  levy  taxes?  The  act  of  1S90, 
above  referred  to,  provided  tbat  Hie  board 
of  education  each  year  shaU  prepare  an  esti- 
mate, and  levy  the  necessary  taxes  for  the 
support  of  the  schools  for  the  year,  and  cer- 
tify to  the  assessor  and  coUector  of  tbe  dty 
the  per  cent  levied  oa.  the  pn^rty  within 
the  city.  We  do  not  think  this  provision  is 
materially  changed  by  section  129.  It  is 
clear,  the  purpose  of  the  act  of  1890  was  to 
devolve  upon  the  schod  board  legislative 
power  to  levy  the  requisite  taxes  for  school 
purposes,  and  to  devolve  upon  the  assessor 
and  coUector  of  the  dties  the  mere  minis- 
terial or  perfunctory  duty  of  valuing  tbe 
property  within  the  dty,  and  collecting  tbe 
taxes  BO  levied.  Section  129  Is  not  aa  ded- 
nite  and  precise  as  the  act  of  1890,  but  tbe 
meaning  seems  obvious.  The  board  of  edu- 
cation shall  "prepare  a  statement  and  esti- 
mate of  tbe  amount  neceasary  tor  tbe  sop- 
poTt  and  maintenance  ot  schools."  This,  we 
think,  is  equlTBlent  to  a  levy  of  the  tax, 
when  accompanied  by  the  further  Auij  of 
certifying  by  the  "president  and  derk  of  said 
board  to  the  assessor  and  coUectmr  for  said 
dty."  Hie  act  of  preparing  and  estimating 
the  amount  Is  the  performance  of  a  legisla- 
tive act  In  the  case  at  bar  tbe  boards  to 
a  l^slative  capadty,  estimated  that  f40.- 
000  were  required  ttx  wcbool  purposes  for 
the  current  year,— that  is,  they  levied  a  tax 
of  ^0,000  upon  the  texable  property  wlttiin 
the  school  district— and  the  result  of  their 
action  was  reduced  to  writing,  and  certified 
by  the  president  and  dark  of  the  board 
This  was  the  exercise  of  leglslatiTe  power 
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In  the  nnw  m8niier  Uie  territorial  legisla- 
tnre  eatlmateB  tbe  Tarloiu  amounts  required 
for  the  maintenance  of  pnbUc  Institutions, 
and  passes  an  appropriation  bUl  embodying 
such  amounts.  This  Is  a  leglslatlTe  act 
Thereafter  tbe  assessors  and  collectors  of  the 
Tarions  counties  determine  the  ralnatlon  <tf 
property  within  tbtfr  respectlTe  counties, 
and  coUect  the  neMSsary  sum  to  meet  the 
apfooprlstlon  made  by  the  legislature.  We 
see  no  difference  In  principle  where  the 
board  certifies  to  the  assessor  that  four 
mills  bare  been  levied  by  themforsctaool  pur- 
poses, If  su^  a  rate  would  result  in  placing 
In  Its  treasury  940.000,  and  determining  that 
$10,000  were  required,  and  certl^lng  to  the 
assessor  that  that  amount  was  estimated  or 
required  for  school  pmrposes.  In  the  one 
case  tbe  board  rimply  antldpates  the  value 
of  the  property,  and  estimates  what  rate 
per  cent  would  realise  the  amount  required. 
In  the  other  case  tbey  estimate  the  amount 
required,  and  the  assessor  performs  tbe  per- 
functory duty  of  figuring  or  calculating  what 
rate  will  produce  such  sum.  We  think  there 
la  no  attempt  to  delegate  power  to  tbe  as- 
sessor or  collector  to  levy  taxes  for  school 
purposes.  The  levy  Is  complete  when  the 
board  duly  prepares  and  estimates  the 
amount  required  for  school  purposes,  and 
properly  certifies  to  the  assessor  and  collect- 
or such  amount  The  latter  then  makes  the 
mathematical  calculation  of  the  rate  per 
cent,  upon  the  property  within  the  district 
essential  to  realize  tbe  amount  levied  by  the 
board. 

We  think  respondents*  third  objection  Is 
not  well  taken.  Section  4,  c.  68,  supra,  pro- 
vides that  "the  county  court  of  each  county 
shall  equalize  the  assessment  roll  of  the 
whole  coimty.  Including  the  assessment  for 
general  taxes  of  cities  of  the  first  and  sec- 
ond class  situated  In  the  county.  •  •  • 
Tlie  mayor  of  said  city,  or  a  member  of  the 
city  council  thereof,  appointed  by  the  city 
council,  may  sit  with  the  county  court,  and 
be  a  member  of  tbe  equalizing  board."  The 
assessment  roll  mentioned  In  section  129  is 
tbe  same  as  that  referred  to  In  section  4; 
and  as  It  Is  provided  In  the  school  law  that 
tbe  *^evy  shall  be  uniform  on  all  property 
within  tbe  city,  as  returned  on  the  assess- 
ment roll,"  and  the  assessment  for  school 
purposes  Is  extended  on  tbe  city  assess- 
ment roll,  the  equalization  by  the  county 
court,  under  the  auspices  of  the  city,  ob* 
viates  the  objection  urged. 

We  think  that  the  statutes  to  which  we 
have  referred  ar^  not  so  repugnant  as  to 
bo  Incapable  of  reconciliation.  They  relate 
to  a  common  subject,  the  intention  of  the 
legislature  Is  clearly  dlscemibie,  and  the 
construction  which  we  have  given  them  Is 
certainly  within  the  spirit,  If  not  within  the 
letter,  of  the  law.  We  are  of  opinion  that 
these  statutes  provide  a  general  educational 
scheme  within  cities  of  the  first  and  second 
classes,  and,  though  unAUlfnUy  drawn,  are 


not  to  be  oTwtnmed  tbe  ol^ectlons  which 
respondents  have  nifed  against  them.  The 
Judgment  of  the  lower  court  la  reversed,  and 
the  case  remanded,  with  directions  to  the 
lower  court  to  grant  the  writ  ot  mandate 
aa  prayed  for  by  the  plaintiff. 

MERBrET,  a  3^  tad  BAATO^  con- 
cur. 


OGDBN  OFFT  v.  HAMBB,  Tax  Oolleelor.i 

(Supreme  Court  of  Utah.    Dec.  21.  1895.) 
Collection  of  City  School  Tasks  — Compmoa- 

TIOM  or  COLLSOTOR. 

1.  Sess.  Laws  1802,  p.  7B,  I  5,  proTldiQg 
that  the  eeneral  tax  of  each  city  of  the  first  or 
second  clasB  shall  be  collected  by  the  connty 
collector  as  territorial  and  county  taxes  are 
collected,  does  not  repeal  the  ordinance  of  the 
dtr  of  Ogden  (March,  1880,  S  17)  relating  to  the 
collection  of  city  taxes,  and  providing  that  if 
no  person  shall  pay  the  collector  the  amount  of 
said  ci^  tax  on  real  estate,  the  collector  shall 
strike' off  the  same  to  the  city;  and  therefore, 
where  there  Is  no  purchaser  at  a  sale  for  de- 
lioquent  taxes  on  land,  the  collector  should 
make  a  certificate  to  such  real  estate  to  the  pro- 
bate judffe,  for  and  on  behalf  of  the  county,  as 
required  by  Comp.  Laws.  §  2031.  for  the  tmount 
of  the  connty,  territorial,  and  territorial  school 
taxes,  and  a  certificate  to  tbe  city  of  Ogden  for 
the  amount  of  city  and  the  dty  school  district 
taxes.    Bartch,  J.,  dissentine. 

2.  Sess.  Laws  188%  pp.  'H},  76,  |  8,  relating 
to  the  assessment  and  collection  of  taxes  in 
cities,  and  proTiding  that  each  city  of  the  sec- 
ond dass  shall  pay  to  the  county  1  per  cent  in 
full  for  the  services  of  the  county  assessor  in 
assessing,  collecting,  and  paying  over  the  city 
tax,  is  not  in  conflict  with  Ooxap.  Laws,  |  2080a, 
as  amended  by  Sess.  Laws  1892,  p.  80,  provid- 
ing that  the  collector  shall  receive  the  fees 
therein  enumerated  for  certificates  of  sale,  the 
publication  of  each  delinquent  and  for  filing  cer- 
tificates; and  the  collector  Is  entitled  to  com- 
pensation under  each  section,  the  city  bearing 
its  proportionate  share  under  the  latter  section. 
Bartch,  J.,  dissenting. 

3.  Under  Sess.  Laws  1892,  p.  181,  1 129,  re- 
lating to  the  collection  of  school  taxes,  and  pro- 
viding that  said  tax  shall  be  collected  by  the 
collects  as  other  dty  taxes  are  collected,  the 
collector  had  author!^  to  sell  property  for  the 
delinquent  school  tax.  and.  If  no.blds  were  ob- 
tained  therefor,  to  strike  It  off  to  the  dty  at  the 
same  time  that  properties  were  striken  off  for 
delinquent  city  taxes. 

Api)eal  from  district  court,  Fonrth  district; 
before  Justice  H.  W.  Smith. 

Petition  for  mandamus  by  Ogden  city 
against  Daniel  Hamer,  tax  collector  of  We- 
ber county,  to  compel  the  payment  of  certain 
moneys  alleged  to  have  been  collected  as 
taxes  of  said  city.  From  the  Judgment  en- 
tered, both  parties  appeal.  Reversed. 

Richards  ft  MacMUlan,  for  plalntUL  B,  H. 
Whipple,  for  defendant 

KINO,  J.  This  action  was  brought  by 
plaintiff.  Ogden  city,  against  defendant,  to 
obtain  a  peremptory  writ  of  mandate  com- 
manding him  to  pay  to  plaintiff  $1^786.57,  al- 
leged to  have  been  ctdlected  as  taxes  of  Og- 


1  Rehearing  pending. 
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den  citr  for  the  yean  IBOft  kbA  18M,  and 
wrongfully  withheld  by  defendant,  together 
with  Interest  thereon.  Defendant  answered, 
denying  that  he  wroagftUly  withheld  said 
sum,  or  any  sum  whatever.  He  also  fiied  a 
cross  complaint,  making  WlUto  T.  Beardal^, 
auditor  of  public  accounts  for  plaintiff,  a  par- 
ty to  tlLe  action,  and  codefendant  with  Ogden 
city.  The  pleadings  and  agreed  statement 
of  facts  presented  to  tlie  lower  court  show: 
That  defendant  was  tax  collector  for  Ogden 
city  for  the  years  1893  and  IS&i,  and  as  snch 
gave  a  bond  in  ttie  sum  of  $9e;000»  approved 
by  the  city  council  of  said  city.  That  in 
March,  1S80,  an  ordinance  providing  for  as- 
£esslng  and  collecting  city  taxes  was  passed 
by  plaintiff  (and  never  was  amended  or  re- 
pealed by  plaintiff  nntll  after  the  questions 
herein  presented  had  arisen),  section  17  of 
which  is  aa  follows:  "When  real  estate  is 
sold  for  taxes,  the  collector  shall  Issue  a  cer- 
tificate to  the  purchaser  reciting  substantial- 
ly the  facta  of  the  nonpayment  of  the  tax, 
levy  upon,  advertisement  and  sale  of  said 
real  estate,  which  certtflcate  shall  be  prima 
ftcle  evidence  of  the  facts  therein  recited; 
a  dapllcate  of  such  certificate  shall  be  filed  by 
the  coMector  In  the  office  of  the  recorder  of 
the  county;  provided  that  if  at  snch  sale  no 
person  shall  bid  and  pay  the  collector  the 
Amount  of  tax  and  costs  to  be  paid  as  afore- 
said on  any  real  estate,  the  collector  shall 
strike  off  the  same  to  the  city,  and  shall 
make  to  Ogden  city  corporation,  a  certificate 
similar  to  that  given  to  other  purchasers,  and 
«ucb  sale  to  the  city  shall  have  the  same  ef- 
fect as  If  made  to  an  Individual;  and  the  au- 
ditor shall  credit  the  collector  with  the 
amonnt  of  tax  due  thereon  and  costs  to  date 
of  sale."  That  the  general  city  taxes  for  the 
year  1803  and  1801  amounted  to  $194,128.72, 
and  of  said  amount  the  tax  collector  has  paid 
to  plaintiff  $175,342.15,  leaving  a  difference 
-of  $13,788.57.  That  the  defendant,  llaruer, 
as  tax  collector,  made  1,177  sales  of  rual  es- 
tate for  dellnqueut  taxes  for  which  there 
Wfie  no  blddt'i"s,  and  said  estate  was  struck 
«ff  to  Ogden  city.  That  the  amount  of  taxes 
and  costa  ii^naeBted  by  mcta  tales  are  as 
follows: 

"Offden  city  taxes   $12,304  79 

Ogden  city  achool-dlstrict  taxes. . .  3,733  90 
One-half   of   cost   for  pabllshing 

names  aoil  propertioa   294  25 

Paid   for   filins   1.177  certificates 

with  tlie  rnmity  recorfler   B88  50 

Fees  for  issuine  1.177  (.'cilifipfitpa  of 

snlo  in  duplicates;  certifi- 

eatca  at  $3   7,0G2  00 


928.988  S3 

—That  BO  out  of  the  1,177  tax  sales  which 
were  made  to  the  city  were  sales  of  property 
belonging  to  persons  who  had  peraonal  prop- 
erty assessed  to  them,  but  it  Is  not  shown 
whether  any  of  them  owned  any  personal 
property  at  the  time  the  taxes  became  de- 
linquent or  the  sales  wore  nm  rte.  Qlie  amount 
•of  costs  Included  in  these  50  certificates  Is 


$837.00.  The  amount  of  taxes  represented 
by  them  is:  Ogden  city  taxes,  $1,108.23,  ud 
Ogden  city  school-district  taxes,  $342.83.  Tbe 
statement  of  facts  further  shows:  That  Id 
tho-  other  1,127  sales  the  owners  had  no 
eonal  property.  That,  on  the  same  days  tliBt 
tbe  collector  offered  these  properties  for  sale 
(or  the  delinquent  taxes  for  Ogden  city  and 
the  Ogden  city  school  district,  he  offered 
them  for  sale  for  the  ddlnquent  tenltori&l, 
territorial  school,  and  county  taxes  of  Weto 
county  for  the  same  years,  and  that  no  per- 
sons bid  for  or  purchased  the  same,  and  there- 
upon certificates  iu  duplicate  were  ismed  foi 
each  of  snch  properties  to  the  probate  Jadge 
of  Weber  county,  for  and  la  behalf  of  tbe 
county,  and  one  certificate  tor  each  ot  laeh 
tracts  was  filed  with  the  county  recorder  of 
Weber  county  and  credit  demanded  thertfor 
for  snch  territorial,  territorial  school,  ind 
county  taxes,  and  costs  incurred  therein;  tlie 
costs  being:  For  one-half  of  the  cost  ot  pub- 
lishing the  names  and  amount  of  tax^  doe 
from  each  delinquent.  25  cents;  for  fillni 
each  certificate  with  the  count;  reeorder,  5u 
cents;  and  25  cents  per  fotio  for  each  of  sacli 
c^Hficates  of  sale.  And  that  Web«*  coostj 
has  paid  the  defendMit  tax  collector  botin 
all  his  costs  and  fees  lor  sncb  serrtee^  ud 
fully  settled  with  him  therefor. 

The  decree  of  the  Iowct  court  ordered  tlu 
plnintlff  city  to  credit  defendant  tax  collector 
with  $16,531.04,  and  further  ordered  that  tbe 
defendaitf  pay  to  the  treasurer  of  said  city 
the  sum  ot  $7,452.48,  and  interest  amouatiitg 
to  $97.90,  and  that  each  partj  pay  one-half  of 
the  costs,  and  tluit  writa  of  mandate  iesae 
against  each  of  tbe  parties  reqolilng  the  p»- 
(ormanee  of  the  Judgment  of  the  court  Tlie 
credit  oidered  to  be  made  to  tbe  defendant  is 
the  aggregate  amount  of  the  city  taxes  rep- 
resented In  the  1,177  CMtificates  of  nle  made 
to  the  city,  the  cost  of  pabllshlnc  the  names 
and  descriptions  of  property  of  the  1,127  de- 
linquent taxpayers  who  were  not  assessed  as 
ownlnR  any  personal  property,  50  cents  eacb 
for  filing  such  1.127  certificates  with  the  coun- 
ty recorder,  and  $3  for  issuing  each  <rf  said 
1,1^  certiflcatea.  The  court  refused  to  al- 
low the  claim  for  credit  for  the  Ogden  dty 
acliool-<:is:trlct  taxes  In^uded  In  the  certlft- 
oates,  and  for  the  costs  connected  with  tbe 
50  cntifiicates  of  sale  of  propaty  b^oglnf 
to  persons  who  were  assessed  as  owning  pe^ 
sonnl  property,  and  also  refused  to  allow  any 
costs  or  fees  for  making  out  the  dnplictta 
certilicates  of  sale.  Fi-om  this  Judgment  both 
parties  appealed  to  this  court,  and  both  ap- 
peals were  set  down  and  heud  ti%ether,  and 
are  decided  by  this  c^nloo.  Without  ex- 
pressing an  opinion  as  to  tbe  rfghtfulnesB  of 
tbe  form  of  actl<Hi,  and  the  power  of  tbe 
court  to  pass  upon  tbe  qnesUona  presented 
by  these  appeals  In  this  toem  of  actloa,  we 
will  consider  them  upon  the  agreed  state 
meat  of  facts,  as  both  parties  earnestly  de- 
sire their  consideration  by  the  court. 

The  city  <^ims  that  tbe  cwtlficates  la  con- 
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troTeray  am  void,  aoA  tturt  neltber  It  nor  Its 
Auditor  of  public  accounts  can  give  defend- 
ant tax  collector  credit  fbr  any  of  the  Items 
included  In  the  certificates,  because  It  claims 
the  coUectM  was  not  autborleed  by  law,  bi 
-cases  wbere  property  was  offered  for  sale 
for  dellnqaent  taxes,  and  no  bidders  were 
secured,  to  Issue  certlflcates  In  duplicate  to 
the  probate  Judge  of  Weber  county,  fbr  and 
in  behalf  of  the  county,  for  such  properties, 
for  the  dellnqaent  territorial  school  and 
county  taxes;  and  also  to  Issne  certificates 
for  the  same  properties  to  Ogden  city  for  the 
<lellnquent  general  dty  taxes  and  the  taxes 
rtf  the  Ogden  city  school  district,  and  that 
certlflcates  in  duplicate  t<x  such  properties 
should  be  Issued  to  the  probate  judge  only, 
and  Include  all  of  the  delinquent  territorial, 
territorial  school,  county,  dty,  and  city 
school-district  taxes,  and  that  the  city  has 
not  the  legal  authority  to  receive  and  hold 
tax-sale  certificates.  The  city  also  ctmtends 
that,  as  SO  of  the  sales  made  to  the  city  fior 
the  year  1888  were  made  without  first  ex- 
lULUstlng  the  personal  property  of  the  own- 
ers of  the  real  estate,  they  were  void,  and 
that,  for  the  years  1883  and  18M,  certlfi- 
x-ntes  for  each  sale  contain  a  charge  of  $8 
I'vir  the  issuing  of  the  duplicate  certificates, 
:tud  that,  therefore,  all  of  the  sales  were 
void;  also,  that  the  statute  provides  that, 
each  city  of  the  second  class  (Ogden  being 
a  city  of  that  class)  shall  pay  to  the  coun- 
ty 1  per  cent,  and  such  payment  shall  be  in 
full  for  the  services  and  compensation  of 
the  county  assessor  and  collects  In  assess- 
ing, collectiug,  and  paying  over  the  dty  tax, 
and  that  Belling  at  deilnquoit  tax  sates  is  a 
manner  of  collecting  taxes,  and  that  the  col- 
Icctoi-  cannot  recover  fees  or  costs  from  the 
dty  for  making  sales  to  the  city,  even  If  the 
certificates  were  otherwise  valid;  and  fur^ 
ther  that.  If  the  dty  had  authoi-lty  to  pur- 
chase at  tax  sales,  ndther  the  laws  of  the 
territory  nor  of  the  city  provided  for  compen- 
sation of  the  collector  for  making  certifi- 
cates to  the  city,  and  that  for  that  reason  he 
Is  not  entitled  to  recover  from  the  dty  there- 
for; further,  that,  even  if  the  city  school  tax 
is  valid  and  may  be  collected,  the  collector 
has  no  power  to  sell  real  estate  for  such  de- 
linquent tSKB,  and,  if  he  had  sudi  power  to 
^11,  the  property  sold  should  not  be  Included 
in  the  certificate  to  the  dty,  It  being  the 
<liity  of  the  collector  to  account  directly  to 
the  board  of  education  of  the  school  district 
for  all  such  school  taxes  collected  by  him. 
The  deffflidant  contends  that  the  court  be- 
low erred  In  refusing  to  order  him  credited 
with  the  Ogden  dty  school-district  taxes  in- 
cluded In  all  otf  such  certificates  of  sale, 
with  $3  costs  or  fees  for  the  Issuance  of 
each  of  the  duplicate  certificates  of  sale, 
and  for  his  costs  Included  In  the  50  certifi- 
cates of  sale  where  the  owners  owned  per- 
sonal property. 

The  statute  relating  to  the  sale  of  proper- 
■ty    fw   delinqnoit   tenltorial,  territorial 


school,  and  county  taxes'  wa«  oiacted  In 

1878,  and  Is  as  follows: 

**Sec.  2081.  When  real  estate  Is  sold  for 
taxes,  the  collector  shall  Issue  a  certificate 
to  the  purchaser  redtlng  substantially  the 
facts  of  the  non-payment  of  the  tax,  levy 
upon,  advertisement  and  sale  of  said  real  es- 
tate, which  certificate  shall  be  prima  facte 
evidence  of  the  facts  therein  recited;  a  du* 
locate  of  such  certificate  shall  be  filed  by 
the  collector  in  the  office  of  the  recordw  of 
the  county;  provided,  that  If  at  such  aaie  no 
person  bid  and  pay  the  collector  the  amoont 
of  tax  required  to  be  paid  as  aforesaid  on 
any  real  estate,  the  collector  rimll  make  to 
the  probate  Judge  and  bis  successors  In  of- 
fice, for  and  in  behalf  of  such  county,  a  cer- 
tificate similar  to  that  given  to  other  pur- 
chasers, and  such  sale  to  the  county  shall 
have  the  same  effect  as  if  made  to  an  indi- 
vlduaL  And  the  clerk  of  the  county  court 
shall  credit  the  collector  with  the  amount  of 
tax  due  thereon,  and  costs  to  date  of  sale:" 
1  Comp.  Lews,  p.  728. 

Two  years  latw,  on  March  16.  ISSO,  In 
pursuance  of  the  powers  conferred  In  its 
charter,  the  city  council  of  Ogden  city 
passed  the  ordinance  providing  for  the  as- 
sessing and  collecting  of  city  taxes,— sec- 
tion 17  of  which  has  been  quoted,— and  pro- 
vided f<H*  the  sale  by  the  assessor  and  col- 
ledor  for  the  dty  of  properties  for  delin- 
quent dty  taxes  in  identically  the  same  man- 
ner as  that  provided  by  the  legislature  for 
the  sale  of  properties  for  delinquent  terri- 
torial, territorial  school,  and  county  taxes, 
except  the  ordinance  dlreded  that,  In  cases 
where  there  were  no  bidders  for  the  prop- 
erty, certificates  should  be  imued  to  Ogden 
dty  corporation,  and  that  tlie  city  auditor 
should  credit  the  collector  with  the  amount 
of  taxes  included  therein,  and  costs  to  date 
of  sale.  It  Is  conceded  that  these  sections 
of  the  statute  and  ordinance  w^ere  both  In 
full  f<M-ce  and  effect  at  the  time  all  these 
certilicates  were  Issued,  unless,  by  legis- 
lative enactment  entitled  "An  act  providing 
for  the  assessment  and  collection  of  taxes 
in  Incorporated  dties,  towns  and  vUlages." 
approved  March  10,  1892,  the  ordinance  was 
repealed  by  the  following  sections: 

"Sec.  6.  The  general  dty  tax  of  each  dty 
of  the  first  or  second  class  shall  be  extend- 
ed on  the  general  roll  by  the  county  clerk  In 
a  separate  column,  at  the  rate  certified  by 
the  city  council,  at  the  same  time  the  ter- 
ritorial and  county  taxes  are  extended,  and 
the  whole  taxes  shall  be  carried  into  a  col- 
umn of  aggregates,  and  the  whole  taxes  In- 
cluding the  general  tax  of  cities  of  the  first 
or  second  class  shall  be  collected  the 
county  collector  at  the  times  and  in  the  man- 
ner provided  by  law  for  collecthig  territorial 
and  county  taxes,  and  the  warrant  to  the 
county  collector  shall  include  such  city 
taxes,,  and  confer  on  him  the  same  powers 
respeding  the  collection  of  taxes  and  sale  at 
delinquent  property  as  are  conferred  t*- 
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spectlDg  th*  eollectlon  of  territorial  and 
county  taxes." 

"Sec.  S.  Each  city  of  the  first  class  sball 
pay  to  the  coun^  In  whlcb  U  Is  situated 
one  half  of  one  per  cent,  and  eacli  of 
the  second  class  shall  pay  to  the  coon^  mm 
per  ceaL,  and  such  paymoita  shall  be  In 
full  for  the  service  and  compensation  of  the 
county  assessor  and  collector  In  aasesslng, 
collecting  and  paying  over  the  city  tax. 
•  •  • 

"Sec.  9l  Tbe  ofBce  of  assessw  for  each  In- 
corporated town,  city  and  Tillage,  and  the 
f^ce  of  cidlector  In  each  dty  at  the  flnt  ot 
second  class  la  hereby  atxdlsbed.**  Seas. 
Laws  180%  pp.  76,  76. 

The  section  of  law  under  which  achool 
taxes  tor  dtlea  of  Uie  first  and  second 
classes  were  authorlxed  to  be  collected 
reads  as  follows: 

"Sec.  129.  The  board  d  educatl(m  shall,  on 
or  before  the  first  6as  of  March  of  each 
year,  prepare  a  statement  and  estimate  of 
the  amount  necessary  for  the  support  and 
malntoiance  of  the  school  nnder  Its  -charge 
for  the  school  year  commencing  on  the  first 
day  of  July  next  thereafter,  also  the  amount 
necessary  to  pay  tlie  Interest  accruing  dur- 
ing such  year  on  bonds  Issued  by  said 
board,  and  the  amoimt  of  flu  sinking  fund 
necessary  to  be  collected  during  such  year 
tcT  the  payment  and  redemptlfm  of  auch 
bonds;  and  shall  fwthwlth  cause  to  be  cee- 
tlfled  by  the  president  ai^  clerk  of  said 
board,  to  the  assessor  and  collector  for  said 
city,  the  amoimt  required  few  aduxd  pur- 
poses for  the  coming  year,  and  the  assesaw 
and  collector  for  the  city,  after  having  ex- 
tended the  TBlnatlra  of  property  on  the  as- 
sessment rolls;  shall  levy  such  pw  cent,  as 
shall  aa  near  as  may  be,  raise  the  amount 
required  by  the  board;  whlcb  levy  shall  be 
uniform  on  all  property  within  the  said  city 
aa  returned  oa  the  aasessmqit  ndl  thweof, 
and  Oie  aaid  aasessor  and  collector  la  here- 
by authorized  and  required  to  place  the 
same  on  the  tax  roll  of  tbe  city,  and  said 
tax  shall  be  collected  by  the  collector  as 
other  city  taxes  are  collected,  but  without 
additional  compensation  for  assessing  and 
collecting,  and  pay  to  the  treasurer  of  said 
board,  promptly  as  collected  and  held  by 
him  subject  to  the  order  of  the  board  of 
education;  provided,  that  tbe  tax  tor  the 
support  and  maintenance  of  such  schools 
shall  not  exceed  In  any  one  year  two  mills 
on  the  dollar  upon  all  taxable  property  of 
said  city."  Sess.  Laws  1892,  p.  131. 

The  city  contends  that  said  section  6  re- 
peals section  17  of  the  ordinsince,  and  re- 
quires the  county  tax  collector  to  lasue  bnt 
one  certificate,  in  duplicate,  for  each  ot  these 
prv^rUes.  to  the  probate  Judge  of  Weber 
county,  and  to  Include  in  such  certificate  all 
of  the  territorial,  territorial  school,  county, 
d^,  and  cl^  general  district  taxes,  and  that, 
even  If  the  certificates  are  made  to  the  city, 
they  ought  not  to  Include  the  taxes  of  the 


Ogden  dty  school  district,  aa  the  dty  1«  not 
in  any  manner  Interested  therein.  The  col- 
lector Inslata  that  the  statute  of  1882  is  not 
as  far-reaching  In  ite  dEscts,  but  teqnlres 
him  to  perform,  under  the  ordinance^  all  the 
duties  fonnerty  p«f  wmed  by  tbe  dty  collect- 
car,  and  that  when  be  offered  the  aeveml  j/mg- 
ertles  tot  sale,  and  no  bids  were  made  for 
thno.  It  became  bis  duty  to  lasue  cerUflcates 
to  the  inobate  Judge  for  all  torltorlal.  terri- 
torial school,  and  county  taxes,  and  to  Ogden 
d^  corporatloo  for  the  general  dty  taxes 
and  the  taxes  of  the  Ogden  dty  school  dis- 
trict In  other  words,  be  acted  aa  conn^  col^ 
lector,  so  far  aa  the  collection  of  the  terri- 
torial and  county  taxes  were  concerned.  The 
difficulties  of  this  case  seem  to  have  arisen 
through  the  failure  of  the  legislature  to  make 
as  ezpUdt  as  It  mlgM  have  done  the  different 
provisions  of  the  stetutea;  bnt  taken  aa  a 
whole,  we  aee  no  dilficulty  in  discovering  the 
evident  Intent  of  the  legislature,  and  when 
that  la  done  tt  Is  oar  duty  to  give  it  full 
force  and  effect  It  la  well  known  that  prior 
to  the  legislation  of  March  10,  1802.  the  law 
provided  that  there  should  be  an  assessor 
and  cdlector  tm  each  dty.  whose  duty  it 
waa  to  assw  and  cdlect  the  taxes  tar  the 
dty  under  and  In  pursuance  of  ordinancei 
enacted  by  the  municipality,  and  that  by  art 
of  the  legislature  approved  Mardi  13.  llfiM 
(Sess.  Laws  1890,  pp.  12&-13S),  providing  for 
"a  uniform  system  of  free  schools  throogfaout 
Utah  territory,"  a  aepaiate  school  system  was 
provided  for  all  dtlea  of  the  first  and  aeooDd 
classes  In  the  territory,  and  the  bonndariei 
of  these  city  school  districts  were  declared 
to  be  Identical  with  tbe  coiporate  limita  of 
tbo  dties  within  which  they  were  altaated. 
It  was  also  provided  that  the  schools  at  tbese 
dtles  w«e  not  to  be  nnder  the  snpervlstfui  of 
the  county  superintendent  of  schools,  bnt 
were  to  be  under  the  cwtrcd  of  boards  of 
education  to  be  selected  annually  by  the  qual- 
ified voters  of  the  municipalities.  Section  121 
of  that  act  ao  far  as  the  polnto  involved  bi 
this  case  are  concerned,  was  identical  with 
section  128  of  the  school  law  of  1892,  anpim. 
Under  that  law  the  assessor  and  collector  for 
the  city  assessed  and  collected  these  school 
taxes,  and  struck  off  the  property  of  ddln- 
quent  taxpayers,  when  no  bids  woe  made,  to 
the  dty.  for  the  dty  and  city  school  district 
school  taxes  delinquent  nnder  the  provisions 
of  the  ordinance  dted;  and,  aa  we  are  in- 
formed, without  any  confusion  or  questtoas 
ever  arising  as  to  the  execution  of  that  law. 
With  that  condition  existing,  and  for  the  pur- 
poae  of  simplifying  the  execution  of  the  tax 
laws,  as  well  as  for  tbe  convenience  of  the 
taxpayers,  the  legislature  abollBhed  the  office 
of  assessor  and  collector  in  all  cities  of  the 
first  and  second  classes,  and  conferred  upon 
the  connty  collectors  of  the  several  coontles 
the  power  to  collect  the  general  city  texes, 
and  the  taxes  of  the  school  districts  situated 
within  such  mmiicipalities.  In  exactly  tbe 
same  manner  that  they  were  collected  by  the 
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dt7  assenon  and  ctdlecton,  whose  oSlcefl 
were  then  abolished.  Nowhera  In  the  act  mt 
'acts,  taken  together,— It  Is  Incumbent  np- 
OD  us  to  consider  the  prortalfmB  of  these  sev- 
eral acta  In  pari  materia,— do  we  find  any  In* 
tentlon  on  the  part  of  the  legislature  to  In  any 
way  change  the  rights,  obligations,  or  liabili- 
ties at  either  the  conntiea,  dtles,  or  school 
districts  In  r^rd  to  this  matter.  The  only 
apparent  object  on  the  part  of  the  legisla- 
ture was  to  keep  the  tax  records  at  one  office, 
and  to  have  the  duties  porformed  by  the  one 
officer.  Hie  tity  ordinance  directing  that 
these  certificates  should  he  lamed  to  the  dty, 
having  been  authorised  the  dty  charter, 
had  the  same  force  and  effect  within  the  city 
as  a  q;>edal  law  passed  by  the  territorial  leg- 
islature. 1  DUl.  Hon.  Corp.  |  808;  Village 
of  St.  Johnshury  t.  Thompson  (Vt)  9  AtL 
572;  In  re  Lawrence,  ee  Gal.  611. 11  Pac.  217. 
And  the  ordinance  was  not  repealed,  unless 
the  provisions  of  section  B  of  the  act  of  1882, 
supra,  are  so  regnant  to  Its  provisions  that 
both  cannot  stand  and  be  given  effect 
French  v.  Holt,  57  Vt  187;  1  Beach,  Pub. 
Corp.  H  81,  620;  1  DllL  Mun.  Oorp.  1 87.  Hw 
courts  require  the  clearest  expression  of  the 
Intention  on  the  part  of  the  legislature  to  re- 
peal or  alter  existing  laws,  and,  where  the 
two  statutes  can  be  so  constnied  aa  to  allow 
both  to  stand,  the  conrts  will  always  adopt 
aoch  nmstructlon.  This  rule  has  peculiar 
force  In  the  case  ot  laws  of  special  and  local 
application,  which  are  nevec  to  be  deemed 
repealed  general  l^Islation,  except  upon 
the  most  unequivocal  manifestation  of  Intent 
to  that  effect  1  Beach,  Pub.  Corp.  H  84,  96; 
State  V.  Labatut  (Ul)  2  South.  661. 

Guided  by  these  well-recogalzed  rules,  we 
see  no  reason  why  the  ordinance  and  the  stat- 
ute cannot  both  stand.  The  charter  creating 
the  municipality  conferred  the  taxing  power 
upon  It,  and  anttorlzed  It  to  provide  by  ordi- 
nance for  the  assessing  and  collecting  of 
taxes.  This  the  city  did.  Then  the  act  of 
the  legislature  abollsbed  the  office  of  dty  as- 
sessor and  collector,  and  conferred  the  pow- 
ers of  that  office  upon  the  county  collector; 
but  nowhere  In  the  act  do  we  dlBcorer  any 
intention  on  the  part  of  the  legislature  to  re- 
lieve the  dty  from  the  burdens  of  carrying 
the  real  estate  upon  which  the  city  taxes  be- 
come delinquent,  or  to  declare  that,  when 
offered  for  sale.  It  cannot  be  sold  to  a  pur- 
chaser. Nor  do  we  find  any  Intention  to  have 
the  county  carry  this  burden  for  the  city,  nor 
for  the  probate  Judge  to  act  as  trustee  for 
the  city.  It  seems  to  us  that  the  language  of 
our  brother  (Justice  Smith,  since  deceased) 
who  tried  the  case  In  the  lower  court  so  fully 
covers  the  points  that  we  quote  approvingly 
from  his  opinion,  wherein  he  says: 

**The  system  appears  to  be.  so  far  as  the 
city  taxes  are  now  concerned,  that  the  prop- 
erty is  assessed  by  the  county  assessor,  the 
roll  Is  returned  to  the  county  court,  a  mem- 
ber of  the  d^  council  or  mayor  sits  with 
the  county  conrt  as  a  board  of  equaUaitlon, 


and  after  it  Is  eanallsed  the  rate  of  county 
and  city  taxation  Is  extended  upon  the  coun- 
ty roll,  and  the  nSi  Is  then  certified  by  the 
clerk  to  the  collector,  wldi  a  warrant  for  lbs 
collection;  and  there  ttie  mattter  stops,  so 
for  as  the  dty  taxes  are  concerned.  There 
Is  no  provision  to  be  found  in  the  statutes, 
anywhere  to  enforce  tha  collection  ot  delin- 
quent tans.  The  counsel  for  the  dty  clainu 
that  the  section  governing  the  collection  of 
county  and  territorial  taxes  la  to  be  so  con- 
strued that  it  will  Include  the  collection  of 
dty  taxes,  and  that  that  Is  the  only  law  flieie 
is  in  force  upon  the  soibject  Now,  to  give 
tliat  statute  any  such  dfect  Is  for  the  court 
to  do  exactly  what  counsel  upcm  both  sides 
repeatedly  urged  It  not  to  do;  that  Is,  to  leg- 
islate. That  statute  does  not  authorize  any 
such  thing,  and  In  fact.  In  my  view.  It  nega- 
tives any  such  ptopottftlon.  The  statute  for 
collecting  county  and  t^ritorial  .school  reve- 
nues is  sectlm  2031— that  is,  where  they  are 
delinquent— of  the  Compiled  Laws.  Now, 
counsel  for  the  dty  says  that  that  ought  to 
be  read,  'for  and  In  behalf  ot  the  county  and 
dtles  situate  within  the  county,'— In  other 
wwds,  that  the  probate  Judge  Is  to  hdd  in 
trust  for  the  county  and  for  the  dties,— and* 
during  the  argument,  seemed  to  have  tbo 
Impression  that  the  probate  Judge  hdd  In 
trust  for  the  territory,  which  la  not  cor- 
rect. The  county  is  compelled  to  pay  the  ter- 
ritorial taxes  in  full,  and  to  carry  the  delin- 
quent list  entire,  both  for  the  county  and 
territorial  delinquent  taxes;  and  therefore  It 
is  proper  that  the  probate  Judge  should  hold 
In  behalf  of  the  county,  because  there  Is  no 
one  else  Interested  at  all  In  the  property 
that  la  sold  for  county,  territorial,  and  terri- 
torial school  taxes,  and.  if  that  is  made  to  In- 
dude  dty  taxes,  then  one  of  two  things  must 
follow:  Either  the  probate  judge  must  hold 
In  behalf  of  the  county  and  the  municipali- 
ties within  the  county,  as  trustee,— which  Is 
the  claim  made  by  the  city  attorney,— or  the 
county  must  go  to  work  and  pay  to  the  cities 
all  of  the  delinquent  dty  taxes,  which  Is  a 
proposition  so  preposterous  that  I  do  not  be- 
lieve the  legislature  ever  contemplated  it  at 
all.  It  would  result  in  absolutely  exhaust- 
ing the  county.  Their  rate  Is  limited  to  three 
mills  a  year,  but  If  they  would  have  suffi- 
cient money  collected  of  their  available  gen- 
eral revenue  to  pay  all  of  these  delinquen- 
cies, both  territorial,  county,  school,  school- 
district,  and  city  taxes,  within  their  respec- 
tive counties,  where  there  is  any  considerable 
delinquent  list-  I  say  such  a  proposition  Is 
BO  absurd  that  I  cannot  conceive  that  the 
legislature  ever  Intended  It;  and  to  hold  that 
the  probate  Judge  has  to  hold  in  trust  for 
the  cities  Is  simply  to  have  the  court  add 
to  the  legislation  that  has  been  enacted  ab- 
solutely. There  is  not  any  prorislon  of  law. 
whatever,  that  authorizes  any  such  conclu- 
sion, unless  the  court  creates  It,  and  that  I 
do  not  Intend  to  do.  It  results,  then,  that 
one  of  two  propositions  Is  ewrect:  Either 
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the  deUnquent  taxes  of  the  city— that  la,  flie 
property  that  Is  deUnqnent  for  dty  taxe»— 
must  be  sold  to  the  city,  where  there  is  ne 
other  purchaser,  or  elee  ft  cannot  be  sold  at 
all,  and  there  Is  no  authority  of  law  for  col- 
lecting such  dedinquent  taxes.  Now,  the 
last  proposition  is  so  unfair  and  so  unreason- 
able that  I  cannot  believe  that  the  court  has 
to  Ccrilew  that  if  it  were  the  acoeptad  dm>- 
trtne  that  the  propecty  oi  taxpayers  -cannot 
be  sold  for  delinquent  taxes,  tho-e  would  iw 
very  llttte  elty  taxes  paid  In  Ogden,  I  niir 
dertake  to  say,  at  present  If  Lt  is  a  mene 
volmitary  contribiitt<^  to  support  the  dty 
SDTemmeiit,  that  is  what  It  woidd  amount 
to.  If  you  cannot  acM  tiie  property,  the  pay- 
ment of  tones  is  pueelir  reluntary.  So  that 
it  reduces  itself  to  one  propesltian,  and  that 
Is  that  the  Aery  -of  city  taxes  nust  l>e  ear 
forced  hy  a  -aaJe  to  ibhe  oSty,  in  default  of 
other  pmchasoia.  The  pioperty  can  be  sold, 
and  the  city  mast  be  the  parciuser.  Nor  do 
I  tiiliik  tbat  there  la  any  conflict  in  tfala  Tiew 
with  the  statute  tew  upon  the  subject  Sec- 
tion 22  4>(  the  original  tiaaietat  oxpreaaly  em- 
powered  the  oavncU  to  pass  an  ordinance 
providing  for  Joat  that  thing  (that  la,  for  the 
eaforeeaieat  of  delinquent  taxes  by  sale  or 
by  sutt;  they  have  ttie  election);  and  1^  aec- 
tton  17  of  the  ordinance  tbey  did  proceed  to 
provide  for  the  enforcement  ctf  It  by  sale,  al- 
most In  the  exact  language  of  section  20B1 
of  the  statute  In  regard  to  sale  for  deU»- 
qnent  county  and  territorial  tana.  The  only 
dlffevoDce,  practically  la,  in  that  ordinance 
and  section  2(Nil  Is  that  In  one  oaae  It  la  pro- 
vided the  sale  shall  be  to  the  city,  and  In 
the  other  to  the  probate  judge,  on  behalf  «f 
the  county,  and  In  one  tt  la  provided  that  the 
auditor  shall  credit  the  coUectOT  with  ^ 
amount  of  taxM  and  coata  of  aale,  and  la 
the  other  that  the  county  clwk  shall  da 
that  I  say  this  ordinance  waa  fully  author^ 
lied  ttie  charter,  and  was  in  effect  when 
the  law  passed  making  the  county  collector 
the  coHector  ef  city  taxes,  and  that  law  fail- 
ed absolutely  to  provide  any  method  for  en- 
forcing delinquent  <dty  taxes.  It  aeans  to 
me  that  tlOs  law  la  still  in  force,  this  or- 
dinance Is  still  in  verse,  and  that  the  proper 
practice  is  the  one  resorted  to  by  the  col- 
lector in  this  case,— to  sell  for  delinquent 
taxes,  and  to  sell  to  the  dty  where  there  la 
a  default  of  purchaser,  and  to  lake  credit 
for  the  amount  of  the  costs  and  fOr  the  taxes 
that  are  delinquent,  upon  titie  propOTty  sold, 
and  that  it  is  the  duty  of  the  auditor  to  cred- 
it him  with  that  Now,  so  mudi  for  the 
city  taxes. 

"The  other  dalms  which  are  brought  In 
here  are  very  much  more  involved.  I  may 
say.  In  passing,  that  In  my  Judgment  the 
collector  is  entitled— if  It  Is  the  only  statute 
upon  tbe  subject,  and  no  other  was  called  to 
my  attentfon-^the  collector  Is  entitled  to  the 
fees  for  making  these  cerUflcatea  that  were 
allowed  In  the  supreme  court  in  tbe  ease  of 
Hamer  v.  Weber  Oo.  (Utah)  37  Pac.  741; 


that  Is,  98  tor  each  eortlflcate,  Instead  of  tlw 
amount  claimed  bene.  I  thliik  tbat  matt^ 
is  settled  bj  the  deoMon  in  the  ani^eme- 
covpt  case.  I  cannot  see  tbat  theve  cao  bt 
any  additional  fees,  amd  l  do  not  see  tbat 
there  should  be  asy  less.  la  fact  thlB  cer- 
tiflcttte  set  ont  in  -the  ^pulaitkm  ol  Csets  ap- 
pears^o  be  of  the  aaxae  lengtb  as  the  one  la 
the  Coiuity  Csn.  The  decision  of  that  case, 
I  tMxdc,  dBtermlneB  the  ^oesOen  upon  the 
persons  who  had  versoHal  property  that  wu 
not  exbauflted,  and,  of  course,  tlie  eollectiir 
was  not  entitled  to  fees  at  all  tor  makiBg 
these  salea;  they  simply  passed  tbe  tax  Hen. 
Now,  tbe  ■ottr  mttxmaeT  objaeto  to  tUi  eoa- 
ctaaton,  for  tbe  maoa  <thait  be  says  tiMie 
pioeeadlngB  art  abaolnMg  toM;  tbat  fbt 
gets  aaChlng,  and  ia  not  conconed  la 
it  'OuLt  qoestten  la  passad  npsai  ^  the  de- 
daloai  In  the  cane  jtf  Hamer  t.  Webv  Oa,  br 
the  B^>raDfta  «onot  and  then  la  as  eniHet 
between  that  oaae  and  tbe  other  aatfaorttkt 
upon  the  ^aoMaet  ot  tax  salea.  Moat  of  the 
taz-aale  ouea  ttiat  baw  eome  iato  tt» 
coorts— *n  fact  I  may  my  almost  eveiy  Me 
of  them — have  beeai  controversies  betwees 
putchaBers  at  tax  aales  and  ths'awsen  of 
tbe  propeoty,  and  fia.abnostavoryieaaetthu 
been  held  that  tbe  tax  aalea  failed  ts  pus 
flw  title.  There  an»  «o  few  maaa  la  irUeb 
that  baa  not  been  hald  that  tt  Is  alBMBtln- 
posalUe  to  find  one.  The  ^nestifla  li  «i» 
where  tbe  laonrts  always  tncHnsd  to  loric  to 
tbe  Blightast  daw  In  the  psoeaedlngs  hi 
coliectlQg  offlccr,  for  the  pnrpone  of  avddliii 
the  aale;  that  1m,  to  mrold  paaataig  tbe  titlb 
Stow,  tt  would  TMdfly  oeesr  to  emry  lavyv 
that  theae  actlcaul  am  almost  InraiiaUy  at 
tiona  at  law,  when  sae  panon  relies  upon 
the  tax  title,  and  the  other  reUea  opoD  a 
title  deraigned  from  tbe  government  dowa 
to  tbe  tax  sale.  Therefore  tbe  equities  are 
new  involved.  Tbe  eaae  ot  Haaaar  v.  We- 
ber Oo.  presented  the  oaae  to  a  tffferBst 
aspect,  not  entirely  -new,  beoanae  there  an 
anthorltlea  to  be  found— «.  number  sf  theie- 
tiat  are  In  line  with  that  dedsion;  and  I 
may  any  that  none  like  tt  an  to  be  found  la 
conflict  with  lit,  aa  far  as  I  fcnvw;  tbat  1^ 
where  tbe  qneatlan  there  involved  waa  pn- 
aented.  In  equity  the  jundiaaer  at  a  ta 
aale  ia  always  held  to  hold  the  tax  Uo, 
nnlesa  the  atatnte  ahooliitely  «ndo  It  wttUa 
a  evtaln  time,  irtdcb  ft  dace  In  aonn  statei, 
but  our  statute  oontinnea  U  forever,  and 
makes  it  paramonnt  to  all  other  Hens,  m 
that  ttaara  la  no  anoh  Iblng  as  ranoving  It 
wltbout  payment;  and  therefore  any  eqntty 
which  may  be  enforoed  aa  a  Han  Iv  tbe  piu^ 
chaser,  whether  real  or  Bomtnal,  at  aoj 
passing  title,  is  not  good,  and  be  bM  a  rigV 
to  waive  hla  title  and  inalat  upon  hla  Va, 
and  tiie  sale  would  be  valid,  if  tbe  owner  see 
lit  to  eonflim  It,  Juat  as  any  other  lllfl8>l 
sale  would  be  valid.  If  I  go  and  seD  toj 
nel^bor'B  property,  and  make  a  deed  for  ft, 
and  recdve  the  money  for  tt,  my  aet^tiv 
may  not  be  a  party  to  that  tiaaaaotlan  at 
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all,  but  Titteiir  Ignorant;  yvt  be  has  a  right 
to  comflrm  it,  and  ene  me  for  the  money  aa 
hlB  tnutee,  and  tt  makea  a  good  conreTance 
when  he  does  bol  Just  bo  wlt^  a  tax  title. 
The  vendor  cannot  sne  for  his  money,  be- 
(■aiise  be  owes  It  to  the  state,  and  the  state 
szots  It,  It  It  la  paid  by  some  pnrchaser; 
and.  If  It  has  never  been  paid,— as  U  never  Is 
where  there  Is  a  nominal  parotwser,  the 
connty  or  dty,— 4ben  he  mnst  pay  It,  In  order 
lo  relieve  hlmBelf  of  the  Uen.  Thin  was  the 
concloBlon  of  the  snpreme  court,  and  I  have 
DO  donbt  ot  Its  correctness,  nor  have  I  any 
donbt  about  tt  twfng  bonnd  by  It." 

In  the  argument  of  the  cane,  comnel  for 
the  dty  strongly  urged  upon  the  court  that 
the  certiflcates  of  sale  to  the  olty  were  void, 
l>ecan8e  like  certificates  had  been  issued  to 
Weber  county  for  the  same  properties  for 
the  delinquent  territorial,  terrMorlai  school, 
and  connty  taxes  for  the  same  years.  In 
this,  counsel  Is  mlstaten.  The  statute  cre- 
ates a  perpetual  lien  for  each  of  these  tax- 
es, and  they  are  of  equal  rank.  In  the  case 
of  Justice  V.  Olty  of  Logansport,  101  Ind. 
326,  It  was  held,  substantially,  that  taxes 
levied  1^  incorporated  cities  for  munidpal 
purposes  are.  In  effect,  levied  by  tbe  state, 
and  are  not  Inferior  In  rank,  dignity,  or  pri- 
ority to  taxes  levied  for  state  or  county  pur- 
poses. And  for  these  reasons  it  was  also 
held  that  a  sale  of  land  for  state  and  county 
taxes  would  not  divest  the  Uen  thereon  of 
dty  tsxes.  A  perpetual  lien  cannot  be  de- 
stroyed by  a  Bale  on  another  Uen  of  equal 
rank.  The  purchaser  has  probably  a  right 
to  redeem  from  the  city  sale,  but  be  does  not 
take  a  title  free  from  the  city  lien,  except, 
perhaps,  when  H  is  deariy  shown  that  the 
land  is  not  of  sufficient  value  to  satisfy  both 
city  and  county  liens,  and  tben  the  sale  first 
lifrbtfolly  made  may  direst  fhe  lien  of  the 
uther  governmental  corporation.  2  Blnckw. 
Tax  Titles,  H  990,  991.  And  If,  for  any  rea- 
son, the  tax  sales  are  absolutely  void,  or 
even  voidable,  whether  because  there  are 
exces^Te  Items  of  costs,  or  taxes  Included  In 
tbe  tax  certificates  or  otherwise,  the  pur- 
chaser need  not  wait  to  bring  ejectment  and 
fall,  in  order  to  seek  reimbursement.  He 
may  allege  that  his  title  Is  Invalid,  and  peti- 
tion to  foredose  his  Uen.  McCIure  v.  War- 
ner, 10  Nebu  447.  20  N.  W.  887;  2  Blackw. 
Tax  Titles;  ||  BOB  008.  Tbe  purchaser  may 
recover  tbe  taxes  paid  blm.  wltb  Interest, 
and  tbe  penalties  provided  by  law,  from  the 
owner.  He  acquires  the  Hen  of  the  state, 
as  a  general  mle,  evm  though  Us  tltie  to  the 
land  Is  worthlos;  and  he  is  entitled  to  re- 
Imbarsenient,  as  a  c<mdition  of  the  legal 
recognition  at  the  owner's  rigbt  Id.  |  995; 
Ix>ng  T.  Smith  (1885)  67  Xowa,  26,  24  N.  W. 
574;  Goonradt  v.  Myers  (1883)  81  Kan.  80, 
S  Pac.  8G8;  Ooats  Hin  aSSS)  41  AiiL  149; 
Onlbertson  t.  Hmison  (1886)  104  Ind.  451, 
4  N.  El.  67;  White  v.  Shell,  84  Ho.  569;  Hoff- 
man T.  aroU,  85  Ksn.  662,  12  Pac.  84;  Scott 
w.  HUUkan,  104  Ind.  76,  8  N.  E.  647;  UllU- 


kaa  T.  Ham,  104  Ind.  498,  4  N.  B.  60;  Brad- 
ley T.  Cole,  67  Iowa,  660,  25  N.  W.  849, 
When,  ttirough  defects  In  the  deed,  tbe  bold- 
er fails  to  establish  bis  title  to  the  land,  he 
is  entitled  to  a  decree  against  the  realty  for 
the  amount  due  blm.  2  Blackw.  Tax  Titles, 
I  995;  Ward  v.  Montgomery,  57  Ind.  277. 
The  books  are  full  of  cases  establishing  the 
doctrine  here  laid  down,— that,  while  at  com- 
mon law  a  sale  might  be  absolutely  wortb- 
lesB,  still  the  Uen  remains  on  the  land,  with- 
out ever  being  barred,  untU  the  delinquent 
taxes  are  paid,  or  nntU  a  title  passes  by  a 
tax  sale,  and  at  any  time  the  holder  of  tbe 
tax  lien  (the  purchaser)  can  proceed  to  & 
court  of  equity  to  enforce  the  Uen  and  re- 
cover tbe  moneys  be  has  expended. 

The  next  question  for  our  consideration  la 
whether  the  provisions  of  section  8  of  tbe  act 
of  March  10,  1802,  supra,  are  intended  to  In- 
dnde  the  costs,  fees,  or  compensation  to  the 
coUector  fOr  making  these  deUnqueut  tax 
sales  to  the  city,  and  for  advertising  the 
names  and  properties  of  tbe  delinquent  tax- 
payers, and  for  filing  tbe  duplicate  tax-aale 
certiflcates  with  the  county  recorder,  and,  If 
not,  whether  there  is  any  authority  of  law  for 
tbe  collector  to  charge  and  recover  costs,  fees, 
CH*  compensation  for  these  services  and  ex- 
penditures. Section  2021  of  tbe  territorial 
statutes  provides  tbat  *^tbe  compensation  to  be 
received  by  assesscra  and  ooilectors  shall  be 
as  determined  by  the  county  courts  of  their 
respective  counties"  (1  Oomp.  Laws,  p.  723), 
while  section  2030a  of  the  same  act,  as  amend- 
ed March  10,  1802  (Sess.  Laws  1882,  p.  30), 
provides  that  the  collector  Shall  publish  a  list 
of  delinquent  taxes,  etc.;  shaU  expose  for 
sale  sufficient  of  such  delinquent  taxpayers' 
real  estate  to  pay  the  taxes  and  costs,  at  pub- 
lic auction,  and  seU  the  same  to  tbe  highest 
bidder;  and  that  the  collector  shall  receive 
costs  therefor  as  follows:  For  each  certifi- 
cate of  sale,  per  folio,  25  cents;  for  publish- 
ing name  and  amount  of  taxes  due  from  each 
delinquent,  50  cents;  for  flUng  certificate  for 
tax  sale  with  tiie  county  recorder,  SO  cents. 
These  two  provisions  stand  as  a  part  of  tbe 
territorial  tax  system,  and  were  construed  In 
the  case  of  Hamer  v.  Weber  Co.  (Utah)  37 
Pac.  741.  not  to  be  in  confiict,  but  tbat  tbe 
compensatton  to  be  fixed  tbe  court  was 
for  other  services  than  tbe  selUng  of  prop* 
erty,  and  the  costs  fixed  by  the  amendatory 
section  of  1892  were  to  reimburse  tbe  coUect- 
or for  moneys  paid  out  by  him  for  publishing 
the  delinquent  tax  list,  for  fees  paid  to  tbe 
county  recorder  for  filing  the  dupUcate  cer^ 
tiflcates,  and  for  his  own  services  In  attend- 
ing the  sale,  exposing  the  property,  and  Is* 
suing  the  certiflcates  In  duplicate  to  tbe  conn- 
ty.  The  act  for  the  assessment  and  ccdlec- 
tlon  of  taxes,  of  which  sections  S,  8,  and  9, 
Bopra,  are  a  part,  was  approved  on  the  same 
di^  as  the  amendatory  section  2030a,  fixing 
tbe  costs  to  be  received  by  tbe  collector  for 
delinquent  tax  sales;  and  th^  must  there- 
toze  be  construed  together,  as  parts  of  the- 
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same  act,  and  both  permitted  to  Btaad,  unless 
they  are  Irreconcilably  conflicting.  From  a 
careful  reading  of  these  two  sectiooa.  It  seems 
clear  to  us  that  there  Is  no  such  conflict,  and 
that  by  section  8,  supra.  It  was  Intended  to 
reimburse  the  county  for  the  city's  propor- 
tion of  the  salary  or  compensation  which  the 
county. court  should  fix  and  determine  to  be 
paid  to  the  county  collector,  under  the  provi- 
sions of  section  2021,  supra,  for  all  services 
rendered  by  him  for  the  city,  except  attend- 
ing upon  and  exposing  for  sale  property  of 
delinquent  taxpayers,  Issuing  certlflcates  of 
sale  therefor,  and  advertising  and  filing  cer- 
tlflcates with  the  county  recorder,  and  that 
for  all  such  latter  services  and  expenses  the 
collector  Is  entitled  to  charge  and  receive  the 
same  fees  or  costs  that  he  is  entitled  to  charge 
and  receive  In  selling  for  delinquent  terri- 
torial and  county  taxes. 

We  come  now  to  the  question  whether  there 
was  authority  of  law  for  the  tax  collector,  de- 
fendant herein,  to  collect  the  taxes  of  the 
Ogden  city  school  district  for  the  years  1893 
and  18&4,  and  to  advertise  the  list  of  d^n- 
quent  taxpayers  for  the  school  district  for 
such  years,  and  to  expose  for  sale  and  sell 
property  of  the  delinquents  in  payment  or 
such  delinquent  taxes.  The  authority  of  tne 
collector  to  collect  these  taxes  waa  before 
this  court  recently,  In  the  case  of  Board  v. 
Brown,  42  Pac.  1100,  and  the  court  hdd  It  to 
be  the  duty  of  the  collector  to  collect  the 
taxes,  under  the  authority  of  section  129  of 
the  school  law  of  1894  (Sess.  Laws  18&1,  p. 
112),  wUch  Is,  so  far  as  the  i>olnts  Involved 
In  this  case  are  concerned,  Identical  with  sec- 
tion 129  of  the  school  law  of  1892,  supra.  We 
are  satisfied  with  our  conclusion  reached  in 
that  case,  and  are  also  of  the  opinion  that 
under  the  language  of  section  129,  supra,  and 
of  the  other  statutes  and  the  ordinance  re- 
ferred to  In  this  opinion.  It  was  the  duty  of 
the  defendant  tax  collector  to  advertise  the 
Uat  of  all  delinquent  taxpayers  who  had  foil- 
ed to  pay  their  taxes  due  to  the  Ogden  city 
school  district  for  the  years  1893  and  18&1, 
an.d  upon  the  days  of  sale  to  sell  the  prop- 
erty of  such  delinquents  to  the  highest  bid- 
ders, if  bids  could  be  obtained,  and,  If  not, 
then  to  strike  It  off  to  Ogden  city  at  the  same 
time  that  properties  were  stricken  off  for  de- 
linquent city  taxes,  and  Include  such  school 
taxes  in  the  certlflcates  made  to  Ogden  city, 
and  in  that  way  enforce  the  collection  of  the 
school  taxes  "as  other  city  taxes  are  collect- 
ed," as  required  by  section  129  of  the  school 
law.    Macklln  t.  Trustees  (Ky.)  11  S.  W.  65a 

It  Is  evident  that  the  legislature  intended 
that  the  free  public  schools  estaUlsbed  with- 
in and  for  these  municipalities  should  tw 
maintained;  that  the  taxes  necessary  there- 
f6r  shonld  not  only  be  levied  and  collected,  U 
the  parties  would  voluntarily  make  payment 
of  them,  but  that  in  case  they  should  default, 
and  the  taxes  become  delinquent,  the  collect- 
or  should  proceed  to  advertise  the  property 
and  sell  it  in  the  same  manner,  at  the  same 


time,  and  to  the  same  parties  that  sales  were 
made  for  other  city  taxes;  and,  as  no  inten- 
tion Is  expressed  in  the  statute  that  the  prop- 
erty should  be  stricken  off  to  the  school  dis- 
trict, it  is  a  fair  and  reasonable  Inference 
that  the  legislature  intended,  by  the  expres- 
sion used  in  the  section,  that  "the  taxes 
should  be  collected  as  ottur  city  taxes  are  col- 
lected," and  also  designed  to  designate  thla 
school  tax,  which  was  to  be  used  exclusively 
for  schools  within  the  confines  of  the  city,  as 
a  city  tax,  and  to  Impose  upon  the  municipali- 
ties the  burden  of  carrying  the  properties  un- 
til the  taxes  and  costs  could  be  recovered 
from  them,  or  title  vested  In  the  dty  there- 
to. In  case  redemption  should  not  be  made, 
and  that  the  collector  should  pay  over  to  the 
school  district  the  amount  of  money  neceasary 
to  settle  with  the  district  in  full,  and  without 
any  deduction  whatever,  as  provided  In  sec- 
tion 7,  p.  75,  Sees.  Laws  1892,  and  that  he 
should  be  entitled  to  receive  credit  in  the  set- 
.  tlement  of  his  accounts  with  the  city  for  the 
school  taxes,  as  well  as  for  the  general  city 
•taxes,  and  costs  included  in  all  of  such  cer- 
tificates. This,  then,  places  upon  the  city 
the  further  burden  of  carrying  the  ^xiperty 
upon  which  there  are  delinquent  school  taxea, 
within  the  city,  as  the  legislature  has  al- 
ready placed  upon  the  county  the  burden  of 
carrying  the  properties  for  the  delinquent 
territorial,  territorial  school,  county,  and  of 
all  other  school  districts  within  their  respect- 
ive counties,  except  the  school  districts  within 
the  corporate  limits  of  cittee  of  the  first  and 
second  classes.  This  seems  to  tiave  been  the 
evident  intention  of  the  legislature,  and  this 
construction  seems  not  only  to  be  fair  and 
reasonable,  but  in  accord  with  the  nnmerons 
authorities  cited  upon  the  hearing  of  this 
case,  and  harmonizes  best  with  the  context  of 
the  law,  and  promotes  In  the  fullest  possible 
manner  the  apparent  settled  public  policy  and 
object  of  the  legislature,  and  should  be  adopt- 
ed. The  Lizzie  Henderson,  20  Fed.  529;  U. 
S.  V.  One  Raft  of  Timber,  13  Fed.  706.  In  a 
matter  so  Important  as  the  maintenance  of 
public  schools,  the  courts  shonld  incline  to 
uphold,  rather  than  to  defeat,  the  action  of 
the  ofilcers  charged  with  the  execution  of  the 
law.  Law  V.  reople,  87  111.  403;  People  t. 
County  Com'rs  (Colo.  Sup.)  19  Pac.  S&l;  Dcs- 
ty,  Tax'n,  468,  469.  To  adopt  any  other  con- 
struction than  the  one  herein  suggested  would 
lead  to  an  absurdity,  if  not  make  the  provi- 
sions of  the  school  law  relating  to  the  collec- 
tion of  taxes  entirely  nugatory,  and  will  not 
be  adopted  when  any  other  reasonable  con- 
struction can  be  found.  End.  Intexp.  St. 
264,  265;  Manufacturing  Go.  v.  McGoIlod£. 
24  Fed.  667. 

It  follows,  then,  that  the  ordinance  of  the 
city  was  not  replied,  but  was  in  full  force 
and  effect,  at  the  time  these  sales  were  made; 
that  it  was  the  duty  of  the  defendant,  Hamer, 
as  tax  collector,  to  strike  off  the  said  proper- 
tles  to  Ogden  dty,  and  to  issue  in  duplicate 
certificates  to  the  city,  and  indnde  therda 
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he  geneni  dty  taxes  and  the  taxes  of  the 
>gden  city  school  district;  that  It  was  the 
luty  of  the  plaintiff  city  aod  Its  said  auditor 
f  public  accounts  to  have  given  the  said  tax 
nliector  credit  In  liia  account  with  the  said 
ity  for  all  of  the  city  taxes  and  the  taxes  of 
lie  Ogden  city  school  district,  included  in  all 
f  such  certificates,  with  26  cents  per  name, 
-tbe  same  being  one-half  the  cost  of  publisb- 
iig  the  name  of  each  delinquent  and  the  de- 
i^-ription  of  projierty  named  In  the  1,127  cer- 
iiicates  of  sale,  where  the  delinquent  taxpay- 
t-s  -were  not  assessed  as  being  the  owners  of 
uy  personal  property,— and  60  cents  for  filing 
n^L'h  of  such  1,127  certificates,  and  $3  for  the 
[taking  of  each  of  such  1,127  certificates  of 
Die,  with  the  county  recorder,  aggr^^tlng 
20.265.08,  and  that  the  defendant  tax  col- 
ectnr  is  not  entitled  to  credit  for  any  costs 
T  fees  whatever  Included  In  any  of  the  50 
ertificates  of  sale  wher^  the  delinquent  taz- 
layers  were  aasessed  as  being  the  owners  of 
axable  personal  property,  nor  $8  for  making 
ach  of  the  other  1,127  duplicate  cerilflcates 
<f  sale;  that  the  amount  which  the  dty  la 
ntitled  to  receive  from  the  tax  collector, 
lamer,  aggregates  |3,71&50,  and  Interest 
.mounting  to  $97.90,  and  legal  Interest  on 
aid  (3.71&50  from  July  11,  1805.  The  Jndg. 
[lent  of  the  lower  court  Is  reversed,  and  the 
:iuBe  remanded,  with  instructlona  to  enter 
iulj;ment  In  conformity  with  this  opinion; 
oKtB  to  be  apportioned  as  to  the  court  may 
L'cm  Jnst. 

MEBBITT,  a  3^  cmicnnL 

BARTC^  J.  I  dissent,  except  fiwm  the 
iroposltlon  tb^  tbe  tax  collector  bad  antbcv- 
ty  to  collect  tbe  taxes  of  tbe  Ogden  dty  scbool 
lislrlct.  I  cannot  agree  with  my  brethren  in 
he  other  portions  of  th»  o^nlon,  Mr  In  tbe 
udjrmmt  announced. 


AMT  V.  AMT  et  al.1 
(Snpreme  Court  of  Utah.    Dea  21,  18^. 

'ROBATS  COOSTS — JCKISDIOTION  OV  PKBSOK — COL- 

LATBKii.  Attack— JuDOHKNT  Boll  —  Nonbbsi- 
DKNT  DsrcKDANT  —  Toirx  Sites— RscoaniNO 
Claim  — iNURiTAiroB—KliiDjuiD  ot  tbb  Hau 

Blood. 

1.  Probate  courts  are  eoarts  of  general  jn- 
isilictioii,  indnding  therein  the  subject  of  dl- 

■orce. 

2.  Under  Comp.  Laws  1876,  8  1428,  provld- 
ng  that  the  judgment  roll  should  consist  of 
tic  complaint,  Bummons,  affidavit  of  proof  of 
tTvicCj  and  a  copy  of  the  jndgment,  neither  the 
iftidavit  nor  order  for  publlcatioD  of  summons 
H  a  part  of  the  record,  and  their  absence  from 
lie  record  cannot  be  appealed  to  in  a  collateral 
ittack  to  Impeach  a  judgment  reciting  service 
>f  process  by  pnbUcauon. 

3.  The  redtal  in  a  decree  of  divorce  that 
'df>fi*ndant  was  duly  served  with  process  by 
publication"  is  condurive  upon  the  court's  ju- 
■isdictiim  of  defendant's  person,  when  such  de- 
:ree  Is  assailed  in  a  c(41ateral  proceeding,  even 
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thoogh  an  affidavit  of  publication  tail  to  ailege 
th!it  the  summons  was  pabllsbed  as  provided  by 

statute. 

4.  A  certificate  by  the  derk  in  the  min- 
utes that  certain  papers  were  all  that  were 
filed  in  the  cause  Is  not  incompatible  with  the 
existence  of  an  order  for  publication  which  was 
not  In  tbe  files. 

6.  Where  a  judgment  of  divorce  redted 
that  defendant  was  duly  served  with  process  by 
publication,  the  presamption  of  the  court's  ju- 
risdiction of  defendant  s  person  is  not  over- 
come by  the  fact  of  defendant's  noniesidence, 
neither  the  property  rishta  of  the  nsities  nor 
the  rig'hts  ot  their  children  being  determined 
thereby;  and  pariicalarly  as  defendant  received 
notice  of  tbe  proceeding,  and  both  regarded 
the  divorce  aa  valid,  and  again  married. 

6.  Where  a  husband,  in  16G3,  deeded  land 
whidi  was  subject  to  the  land  laws  of  the  Unit- 
ed States  to  his  wife  for  her  life,  and  after  her 
decease  to  become  the  property  of  her  son,  but 
the  wife,  in  1873,  Sled  her  declaratory  state- 
ment to  said  land,  under  the  town-site  act  of 
February  17,  1889  (section  3),  providing  that 
claimants  of  any  interest  in  such  laud  shall  file 
such  statement,  or  be  forever  barred  from  any 
interest  therein,  and  she  was  adjudged  to  be 
the  original  owner  thereof,  and  a  deed  thereto 
execQted  to  her  by  the  mayor  of  a  city,  tbe  con- 
teation  that  said  wife  held  the  property  in 
tmst  for  her  son  is  untenable,  as  such  stotute 
Diade  no  exemption  in  favor  of  trostees. 

7.  Under  Comp.  Laws  Utah,  S  2748,  provid- 
ing that  kindred  of  the  half  blood  inherit  equal- 
ly with  those  of  the  whole  blood,  unless  the  in- 
heritance come  to  the  intestate  by  descent  from 
some  one  of  his  anceBtors.  in  which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor 
must  be  exduded,  children  of  deceased's  hus- 
band by  a  former  wife  cannot  inherit  from  de- 
ceased an  estate  acquired  by  descent. 

Appeal  from  district  court.  Third  diatilct; 
before  Justice  Samuel  A.  Muritt 

In  the  matter  of  the  estate  of  Osear  A. 
Amy,  deceased.  Petition  by  Jennie  Amy, 
wife  of  the  deceased,  for  the  distribution  of 
the  entire  estate  to  her.  Royal  D.  Amy  and 
others  and  Adelia  Yoong  and  others  junyed 
for  distribution  of  the  estate  to  them,  repre- 
senting that  they  were  the  sole  heirs  of  de- 
ceased. From  tbe  judgment  entered,  Jennie 
Amy  and  Royal  D.  Amy  and  otbws  ivfieaL 
Revised. 

B.  P.  Armstrong  <W.  H.  IMAmb,  of  coun- 
sel), for  Jennie  Amy.  Pence  ft  Altai,  for 
Royal  D.  Amy.   Le  OxanOe  Toung,  for  re- 

spondente. 

KINO,  J.  From  the  record  before  us  It  aif- 
pears  tbat  Dustln  Amy  was  married  to  Iieo- 
nora  Scott  Amy,  by  whom  be  had  several 
children,  who  are  known  herein  as  Royal  D. 
Amy  et  aL;  subsequently  he  married  Lavlra 
a  Smith,  widow  of  Samud  Smith,  who  bore 
him  one  child,  the  decedent  herein;  that  said 
lAvIra  C.  Smith-Amy  had  one  dilld,  Lavlra 
A.  Smith,  by  her  first  marriage;  tbat  In  1883 
said  Lavlra  O.  Smith-Amy  died,  leaving,  sur- 
viving her,  as  her  only  heirs  (her  husband 
being  dead),  Oscar  A.  Amy  and  Lavlra  A. 
Smith,  and  by  order  of  tbe  probate  court  ol 
Salt  Lake  county,  her  estate  was  distributed 
in  December,  1888,  to  her  said  bdrs.  Two 
days  later.  Lavlra  A.  Smith  died,  Intesticte, 
leaving,  surviving  ber,  no  diildren,  aor  fB^ 
tber  wr  motbcr.  In  AjkcH,  ISM^  Oku  A, 
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Amy  marrted  JmiiiI«  Amy;  And  tn  Ufty. 
1889,  he  died  Intestate,  wHhout  Ifflue,  leav- 
ing, BurvlTlng  him,  the  said  Jranle  Amy, 
who  cUima  hia  estate  as  bis  wMow,  and 
his  half  brothers  and  sisters,  named  herein 
as  Royal  D.  Amy  et  al,  and  bis  aunts,  Adella 
Toong  et  al.,  sisters  of  his  deceased  mother. 
Tbe  estate  left  by  decedent  coneista  of  Tala»> 
ble  property  In  Salt  La£e  City;  and  in  the 
probate  court  Jennie  Amy  petitioned  for  the 
dlstribntlooi  of  the  entire  estate  to  her;  air 
leglng  that  she  was  his  wife  and  sole  heir; 
that  he  died  leaving  no  brothers  or  sisters  of 
the  whole  blood,  the  blood  of  the  mother  of 
said  decedent;  that  the  property  of  ^rtilcb 
he  died  seised  was  Inherited  by  him  from 
his  mother,  and  was  origlnaUy  acquired  and 
owned  by  ber.  Adella  Toang  et  aL  also 
prayed  for  dlstiibtrtion  of  the  estate,  repre- 
sentbog  that  they  were  the  maternal  aunts 
of  the  deceased,  and  his  only  helrs^  and  avnv 
ting  that  Jennie  Amy  was  not  the  widow  of 
the  deceased.  Boyal  D.  Amy  et  aL  alleged 
In  their  petition  for  dlstribatlon  that  they 
^  wers  the  sole  taelz*  fa  deceased;  tbat'  the  ts- 
tate  was  orlglnaUy  acquired  aad  owned  by 
Dostln  Amy;  and  that  It  came  by  devise 
from  him  to  said  deceased.  They  also  deaied 
that  Jennie  Amy  was  decedenf »  widow. 
The  probate  court  distributed  all  of  the  es- 
tate to  Adella  Toang  et  aL,  and  appeal  waa 
had  tberefrom  to  tlw  dlstrlet  ooart,  whv* 
the  Judgment  of  the  probate  court  was  af' 
flrmad. 

The  questions  preaentcd  tor  our  consIdeiK- 
tton  are:  (1)  Was  JesBie  Amy  lawfoUy  di- 
vorced from  her  flcat  husband*  BlUott  Bat- 
terwoTth?  (2)  DM  the  estate  come  trom 
decedents  father  or  moCbert  (8)  If  tlie  dt* 
voPOB  was  valid,  la  Jenade  Amy  th«  sole  heir 
of  decedent,  or  do  his  half  brotbera  and  sta* 
tern  sham  tn  the  estate? 

1.  la  support  of  ber  fiurtentloa  that  sbs 
was  the  sole  heir  of  deceased,  aad  tod  been 
lawfully  divorced  from  her  former  huAand, 
Jennie  Amy  testified  that  was  maxilad 
to  deceased  In  1880,  and  Uved  with  him  as 
hla  wife  until  Us  death.  During  this  period 
she  bore  him  two  children,  both  of  wtKtm 
died  prior  to  his  decease:  that  In  1876  she 
mairted  on*  BUllott  Bnttenrastlib  and  tHeve- 
after  was  divorced  from  hlat*  BlUott  But- 
torwoTth  testified  that  1m  was  married  to 
Jennie  Amy,  and  tiiat,  when,  alw  tnstttntsd 
divorce  proceedings,  tta  was  a  reatdtat  at 
Piaekhn,  Idaho;  that  he  recalvad  a  8nn> 
mons  from  the  probata  oonrt;  and  also  at 
least  six  ccqriea,  each  of  s  diireraat  tssae,  ot 
the  Silver  Beef  Ubue,  a  newspaper,  contain- 
ing a  eufif  of  the  summons;  and  that  he 
cut  tlw  notices  oM  (five  sf  wttch  wttness 
prednoed  In  eonrt).  He  also  stated  that  he 
brtleved  the  dtvoroe  to  be  vaUd,  and  the 
following  y<ear  married  again,  and  had  lived 
with  his  wife  continuously  until  the  present; 
that  abe  had  boms  him  seven  children.  The 
ortgliul  oomplalnt,  duly  verlfled,  and  whleti 
ctaarvsA  Jcaortlon         the  part  itf  tha  da» 


fendant  In  that  action,  together  with  a  de- 
cree of  ttie  court  rmdned  In  the  caae.  were 
offered,  and  also  a  copy  of  tba  SQver  Reef 
Miser,  of  the  Issoe  of  July  90^  1879,  sbewlag 
pnbllcatfon  of  serrlee  In  doe  form.  Goon- 
sel  fW  Royal  D.  Amy  «t  ti.  and  Adella 
Icmag  et  al.  objected,  dalmfaig,  among  other 
things,  that  they  were  tacompetent,  bccaiKft 
the  record  showed  no  affidavit  or  order  of 
publication,  and  no  proof  ot  servtoe  af  snm- 
nHMis.  The  proceedtsgs  at  tl»  probate  «oiirt 
showed  that  the  attorney  for  platntlff  filed 
an  affidavit,  avmrlng  that  defeadant  Elliott 
Botterworth  was  a  nonresident  at  Utah; 
that  hte  last  known  place  of  resldeoce  wis 
Franklin,  Idaho;  and  prayed  for  aervloe  by 
pnMication.  Hie  affidavit  of  pubUcatton  was 
made  by  the  pablteber  of  the  Silwr  Berf 
Miner,  and  stated  that  "he  has  wlttdn  the 
last  forty  days  forwarded  to  tlie  defendant 
four  different  mples  of  the  abOTe-oamed 
paper,  at  tovt  semral  times,  containing  atmi- 
nons  In  the  abov«-entitied  action,  and  Qmi 
satd  suramona  was  a  copy  of  the  same  isBued 
by  tbe  clerk  ot  the  probate  court  at  Wash- 
lagtxm  oonnty,  tenllory  of  Utah,  atnd  fliat 
the  same  was  addicased  to  the  deteduit  te 
the  abov&entltled  octlOD  at  Franbltn,  Idaho 
Usnitory."  A  eertlBed.  copy  of  the  mteotes 
of  the  probate  court  showed  that  tbe  case 
was  beard  September  S,  1879^  and  tbat  ifte 
affidavit  of  the  pnbllaher  waa  presented  as 
"proof  of  paWeatlm  of  eomBons";  that 
plalntlfT  appeared  in  person,  and  txy  her  at- 
torney, and  offered  testimony;  and  that  the 
court  ordered  dea»s  to  be  enbmd  fbr 
tiff.  Attached  to  a  certified  copy  of  the 
minutes  was  tha  certificate  of  tbe  cicxk  **that 
the  foregoing  are  all  the  papers  wUeh  am 
filed  hi  said  canssi"  Oouna^  lor  Jennie 
Amy  objected  to  the  iBtrodnctioD  of  any  ef 
the  papers  In  said  canse,  excepting  Oie  com- 
plaint and  decree  of  dlvoms^  and  conuid  tar 
the  other  parties  objected  to  any  of  tbe  pa- 
pers be^ng  received.  ^Hie  court  finally  raa 
talned  the  letter's  ohjectioa,  holding  that  the 
statute  relating  to  publication  of  sununms 
bad  not  been  ftiUowed,  and  ttmt  the  dlTorcv 
was  Invalid. 

Did  the  court  have  JurtadHctlon  ta  reader 
the  decree  In  tiia  case?  T3ifs  tondrea  tlie 
question,  of  whait.  Is  snffldeat  to  conatitnte 
substituted  service.  The  statute  of  Utah 
la  force  at  that  tkne  provided  ttet  •when 
the  fact  of  non-residence  tSiall  appear  tay 
alBdavlt  to  tha  aatlsfaotkn  ot  tSie  cao^  and 
It  shall  In  llk»  muuer  appear  that  ■  ermm 
of  action  exists  against  deftodant,  or  that 
he  la  a  neceasary  party  to  the  aetlatt,  tbe 
court  may  grant  an  order  that  tfta  aarrlca 
be  made  by  publleatkm  of  sunmeoa,  and 
the  order  shall  direct  tba  publlcatitm  to  be 
made  tn  aome  newqmper  to  be  deaAgnated, 
aa  most  likely  te  gin  m>ttos  ta  the  pma—  t» 
be  served.  Proof  of  serrlca  sfasB  be  ttm  af- 
fidavit of  the  pubUrtm  ahovinc  tkm  wmmt, 
and  an  ^Idavlt  Aovring  d^oslt  of  a  «aiv 
ot  the  summons  in  tha  poat  aUt%  IT  tbe 
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same  sball  baTe  baen  deposited.  Tbe  pub- 
lication shall  be  Inaarted  four  times  cou- 
secutlT^,  tbs  first  InBertlon  being  at  least 
forty  days  before  tbe  time  tor  answer,  and 
a  copy  of  which  ahall  ba  Immediately  de- 
posited, postage  prepaid^  In  tbe  post  office* 
directed  to,  defendant  at  bla  last  known 
place  of  residence  or  bBslneaa."  The  decree 
rendered  In  tha  causa  contains  a  recital  of 
due  serrlce  of.  iKXKess.  by  publication  i^n. 
the  defendant;  and  the  appellant  Joinle 
Amy  coatenda  that  tiie  probate  court  is  a, 
court  of  rsoord,  and  In.  this  collateral  pro- 
ceeding the  judgment  therein  rendered  can- 
not be  Impeadied;  that  the  record  importa 
verity;  and  that  any  of  the  papers  which 
may  be  found  In.  the  flXes  cannot  be  ror 
ceired  to  contradict  the.  recital  of  dne  serv- 
ice. Bespondenta  claim,  that,  when  ioria- 
diction  la  to  b^  obtained  by  publlcatitm 
against  a.  nontestdent  tba%  la  no  presump- 
tion In  favor  oC  the.  record,  and  jurisdiction 
does  not  attach  unless  the  statute  la  strict- 
ly followed.  It  becomes  necessary  to  deter- 
mine whether  the  iwobate  court  was  a  court 
of  si^erior  or  general  Jurisdiction.  Prior  to 
1874,  under  varloua  acts  of  tbe  legiislatBre,. 
the  probate  courts,  possessed  common-law 
and  chancery  jurisdiction,,  and  authority  ta 
try  and  determine  criminal  cases.  While 
many  of  these  enactments  conferring,  this. 
Jurisdiction  upon  such,  courts^  were  un coa- 
st! tutional,  they  indicate  the  purpose  of  tha 
legislature  to  treat  them,  as  courts  of  geueiv 
al  jurisdiction.  By  tbe  Poland  bill  they 
were  shorn  of  all  civil,  chancery,  and.  crlm.- 
ieal  jurisdiction,,  excepting  in  divorce  pro- 
ceedings. From  the  earliest  history  of  the 
twiitory.  these  courts  have  eecerclsed.  jorls- 
dlotioa  In  divorce  cases*  and„  though,  eoa* 
greas  stripped  then,  of  powers  ■  tberetofaca 
exercised^  It.  did  not  deprive  tbem  at  jorla- 
diction  In  this  cOass  of  oases  untU  1887. 
Th^  wne.  oonrts.  havtaig  a.  seaU  cLerk,  &r»& 
kept  records  of  their  proceedings;  and  the 
gfmml  proceduse  met,  govemlng,  district 
courts,  was  applicable  to  them.  Orders  and. 
writs  were  issued  by  tha  eleik..  under  the 
seal,  of  the  court..  This,  we  tbinfct  oonatl- 
toted  them  courts  of  record.  Vaasault  V'. 
AtiHtin,  36  CaJ.  690;  McCauley  v.  Fulton, 
44  CaL  360;  Beblnson.v.  Kair,  128  H.  S.  87, 
ft  Sup.  OL  an;,  Van.  Fleet.  OUL.  Attadc,  H. 
814-827, 

It  is  aitm  stated  that  the  preanmptiona  oi 
law  ate  In  faTot  of  tbe  jurlsdletien  and  oL 
tbA  regular  proceedlnga  of  siqierKHr  courts,.— 
of.  courts  at  geuaral  jurisdiction,  proceeding 
according  to  tbe  oourse  ot  tbe  common  law; 
but  this  statem^t  does,  not  aid  as  much,  in 
determining  what  are  courts  of  general  ju- 
riadiction..  The  term  "ggeneial  jurisdiction" 
would  imply  unlimited  powers,  but  we  have 
no  oonrts  of  unlimited  powers  In  this  terri- 
tory. A.  conrt  of  record,  proceeding  accord- 
ing to  the  regular  ordinary  coxirse  of  pro- 
ceeding of  the  territorial  jurisdiction,  and 
whose  jadgmrata  nuv  tM  reviewed  by  write 


of  emnr  <»  j^peal,.  Is  &  ceart  wboae  piooeedr 
ings  and  judgm^tS:  Import  verity,  and,  un- 
til retrersed,  wilt  protect  tiioae  obeying,  thoooi 

;  Mnw  fecial  tztbaaala,  created  tot  some- 

'special  or  temporary  purpose;  govemed  biy 
some  special  rule  or  proceeding,  are  net. 

'  courts  oi  record,  and  cannot  claim  such  Imt 
munlties  few  thalr  judgments  or  acts.  "The. 
true  line,  of  demarcation  between  courts 
whose,  deelalons  are  conclusive  if  not  re- 
versed and  those  whose  proceedings  are  mlr- 
Uties  If  the  jurisdiction,  does  not  appear  oi 
their  face  is  this:  A  court  wMch  is  compe- 
tent by  its:  coastitution  to  decide  ob  Ita  own 
jurisdiction,  and  to  exerclaa  it  ta  a^  final, 
judgmttit,.  without,  setting,  forth:  In  their 
proceedings  the  facts  and  evldenoe.  oa  which 
It  is  rendtf  ed,  whose  record  Is  absolute  toe- 
ItTt  and  not  to  be  Impugned  \ij  avecment  .M 
proof  to  the  contrary,  la  of  the  first  descrip- 
tion. There  can  be  no,  j.ndlelal  inspection' 
behind  the.  judgmMit  save  by  appellate  pow*- 
er."  Grlgnon  v.  Aiter,  2  How.  Sti;,  BeidSBi 
T.  States  54.  Am.  Dec  221.. 

The  iwobata  court  had  the  power  to  hear 
and  determine  tha  claa*  ot  caaesr  confided  te» 
It  br  the  leglBlaiturei.  and  it  is  not  saiylng  teo^- 
much  to  aver  that  courts  dealing  with  ^ 
vorce  prooeedinss-  and.  tbe  settlemeat  of  car 
tales  «C  deceased,  posena,  att  least  80>  far  as- 
tbelD  elEsct  <hi  propoiy  rights  and.  social,  ror 
latlona  an.  ooacemed,  are.  asi  Importaot  aa. 
any  courta  with  whlcb  we  have.  to.  dcaL 
We  tbiak.  that.  evwsT  pvindipte.  of.  justice  dler- 
tates  that  the  name  presumption  should. a^ 
tacb  ta  their  proceedings  aa  other,  coutta,. 
Tor  the  repoaa  of  titlea^  tbe  sacarlty/af.  i^opf- 

.  erty,.  and  the.  bitemt,  of  the.  pnblk,  at  role. 
stMHild.  be  edited:  which,  would,  rendw  Sfr- 

'  core  from  coUateral  attaelc  thsii.  prooeed- 

I  Inga..  At  any  rat^i  wi*<Beft.  flood  Beaaon. 
wtv  a  difiC««jDt  rule  sboiUd.  be:  avmMeA  to- 

'  tti^r  judgmenta  than  gpvems  dftorooBi<tf  ffiip 
trict  courts..  In.  one  view,,  the  xp>bato  .fiDiizt 
had.  uullBkited  jurisdlatlra.  over  dLraiee. 
cases.  U  is  true  such  oaasa  could  bo  ror 
moTod  to  the  distxiet  court,  oi;  atten  final. 
j.udgmeiit,  an  ajwaal.  would  lie;  but.  It .  haA. 

'  ^udadlcOsa.  to  render  a  final,  deeresi  and. 
jndgjmaBt.  ^Ttie  ynxA  'Ilmltad'  narmn  toi  b» 
tned  aometimea  eanlcsaly  liwtaad.  ot.  tbm 
tma  *q»aclai;.  tO€  I.  take  tbO'tEoaL  dlatliigtlea 
betweau.conrta  to  be  aneb  aa.mwscssi  a.ganr 
oral  and  auoh  aa  have.  oidy<  a  meaiaL  juri*- 

'  diction  fer.  &.  particular  pytpoa%  or.  cLM^Mv 
with  special  .powexa  for  the  perfonnanet  nt. 

'  specific  dntles,  b^ond  they;  bam  b» 

ouanar  of  MitlHirttT;  and  tboaespeeiaL  pow- 
ers to  be  ezerclaad  la.  ft  waauaexw 
Mthor  bjf  a  tribunal  already  aadatlng,  tor  gen- 
eral  purposes,,  or  else,  by  persona  appointed 
or  to  be  appointed  in  some  definite  famk. 
Some  tribunala,  with  special  powers  for.  adr 
judication  In  partioular  casea,  under  tbe  t»>- 
rloua  names  of  'oommlasksiers,'  'anrrciroi^' 
'^pralsers,'  'committees,*  *contracfeoa%* 
*overseecB,'  and  tbe  like^  abound  In  ou  stoli 
nte  books,  little  or  in  no  wise  relating  to  the. 
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seneral  administration  of  Justice  wbose 
modes  of  proceeding  are  prescribed  by  the 
statute  by  wblcb  they,  are  erected;  and  un- 
less their  proceedings,  on  tiie  face  of  tbem, 
«how  a  compliance  with  the  directions  re- 
quired by  the  statute  under  whlcb  they  act, 
tt  never  could  be  known  whether  they  acted 
within  tbelr  Jurisdiction  or  exceeded  It" 
Obert  T.  Hammel,  18  N.  J.  Law,  73. 

Counsel  tat  respoidents  concede  that  the  pro- 
bate cour^  at  the  time  this  decree  was  ren- 
fJereA,  was  a  court  of  general  Juris^ctlon  In 
matters  pertalidng  to  the  guardianship  of 
nUnors  and  the  administration  of  estates  of  de- 
cedents, but,  as  we  understand  Us  position.  In 
dealing  with  divorce  cases  It  was  a  court 
<tt  special  or  limited  Jurisdiction.  We  see  no 
good  reasixi  for  holding  It  to  be  an  lnfQ4or 
«ourt  while  adjudicating  questions  of  equally 
as  much,  If  not  greater.  Importance,  while  Its 
proceedings  were  being  conducted  In  conform- 
ity with  the  general  practice  prer^Ung  In 
courts  of  superior  Jurisdiction.  Because,  by 
special  enactment.  Jurisdiction  Is  conferred  up- 
on a  tribunal,  it  does  not  necessarily  follow 
that  such  tribunal  thereby  becomes  one  of  spe- 
cial or  limited  Jurisdiction.  In  many  of  the 
states  there  has  been  special  legislation  regard- 
ing the  subject  of  dtrorce.  Indeed,  the  subject 
has  been  taken  from  eccleadastlcal  courts,  and 
In  some  Jmlsdlctions  the  legislatures  have 
been  prohibited  from  granting  divorces.  In 
other  words,  by  special  legislation  the  author- 
ity to  determine  the  matrhnadal  status  has 
be«i  reCened  to  certain  courts;  but,  because 
of  this  character  of  Illation,  we  do  not  think 
the  courts  ererdalng  the  Jurisdiction  conferred 
are  of  special  or  limited  Jurisdiction,  and  the 
Judgments  rendered  ther^  entitled  to  lUf- 
fereit  presumptions  ttian  Allowed  In  deter^ 
mining  other  cases.  The  dMlncthm  b  abvtous 
between  conferring  Jurisdiction  over  a  new  sub- 
ject-matter <x  a  dass  of  cases,  to  be  conducted 
in  the  manner  prescribed  In  the  wdinary 
course  of  procedure  of  the  court,  and  In  con- 
ferring on  the  court  special  powers,  to  be  ez- 
erdsed  In  a  special  mannw.  The  case  relied 
on  so  strongly  by  respondents  seems  to  recog- 
nize this  principle;  "When  the  special  powers 
conferred  are  brought  Into  actlcm  accordlug 
to  the  course  of  that  law  [common  law]  and 
chancery  proceedings  by  regular  process  and 
personal  service,  where  a  personal  Judgment 
or  decree  is  asked,  or  by  seizure  or  attachment 
of  the  property,  where  a  Judgmoit  In  rem  Is 
sought,  the  aame  presumption  of  Jurisdiction 
will  usually  attend  the  Judgment  of  the  coun^ 
as  In  cases  falling  within  Its  general  pow«s." 
Galpln  V.  Page,  18  Wall.  871. 

Regarding  probate  courts  as  courts  of  general 
jurisdiction,  the  question  that  naturally  sug- 
gests Itself  Is,  what  presumptions  attend  such 
courts  V  And,  first,  It  Is  to  be  observed  that  pro- 
batecourts  bad  Juiisdiction  to  determine  the  mat- 
rimonial status  of  persons.  It  bad  Jurisdiction 
of  the  subject-matter.  Being  a  court  of  compe- 
(ent  Jurisdiction,  its  Judgment  cannot  be  treated 
£s  a  nullity,  even  though  there  be  Irregular  pro- 


cess, until  reversed;  for  **Ui«e  Is  no  principle 
better  settled  Cban  tiiatereryaet  of  a  court  of 
competent  Jnrtsdlctlonshall  bepresnmed  tohave 
been  tightly  d(me  until  the  coBtxarj  appears. 
This  rale  applies  aa  w^  to  any  Judgment  or 
decree  rendered  in  flie  Tariona  stages  of  OkHt 
proceedings,  from  their  Initiation  to  tbdr  com- 
pletion, as  to  their  adjudication  ttat  the  plaln- 
tiir  has  a  Tight  ot  acUtm.  Every  matter  ad- 
judicated becomes  a  part  of  the  record,  wUch 
thenceftHlh  proves  Itself,  without  referring  to 
the  evidence  In  which  it  has  been  adjudged." 
Vowhees  Bank,  10  Pet  472.  The  supreme 
court  of  Nwth  Garoltaia,  In  an  opinion  by  Gbltf 
Justice  Rnffln,  speaking  ot  a  title,  based  on  at- 
tachment and  garnishment  against  an  abscond- 
ing debtor,  says  tint  "the  general  rule  has  not 
been  questioned  by  defendant's  counsel  that  a 
Judgment  of  a  court  having  Jurisdiction  of  the 
subject-matter,  and  proceeding  according  to  the 
conrseofthe  common  law,  ■  ■  •  cannot  be  ccd- 
laterally  Impeached;  but,  until  it  be  set  aside  by 
thesamecourt,or  reversed  In  a  superior  tribunal. 
Is  QonclnslTe.  Such  Is  unquestionably  tbe  ndr 
of  tiie  law.  The  reason  is,  tbe  Judgment  ttsdC 
is.  an  evidence  of  the  right  detomlned  in  It, 
or  debt  recovered,  and  Is  evidence  bo  high  that 
B  denial  of  the  rl|^  can  only  be  made  In  tiie 
form  of  an  appeal  denying  the  ^Ustence  of 
the  record  aUeged.  ■  •  •  But  we  are  not 
aware  of  any  Inetance  In  which  the  sn^ect- 
matter  is  within  the  Jurisdiction,  and  a  cause 
is  once  constituted  in  a-court  oC  record  that 
the  Judgment  Is  not  etmclustve  between  the 
parties,  or  any  other  plea  admissible  except  nnl 
tlel  record;  and  that  without  regard  to  the 
-  process  by  wldch  the  action  was  commenced." 
Skinner  t.  Mowe,  80  Am.  Dec  ISB. 

After  determining  that  the  court  has  Juris- 
diction ot  the  subject-matter,  the  next  in- 
quiry Is.  did  it  have  Jurisdiction  of  the  per^ 
son?  In  collateral  proceedings  this  ques- 
tion can  only  be  determined  by  an  Inspection 
of  the  record.  If  It  Is  silent,  then  the  pre- 
sumption follows  that  what  ought  to  have 
been  done  was  not  only  done,  but  rightly 
donck  In  a  collateral  attach,  the  omission 
to  affirm  the  Jurisdictional  fact  upon  the  rec- 
ord will  be  supplied  by  the  presumption  that 
the  court  acted  with  due  authority,  and  Its 
Judgment  will  be  as  valid  as  though  any  fact 
necessary  to  Jurisdiction  afflrmaHvely  ap- 
peared. But  the  record  In  this  case  Is  not 
silent  upon  this  Jurisdictional  questicHL 
The  decree  of  the  court  recites,  among  other 
things,  **that  the  cause  came  on  regularly 
for  hearing,  and  that  It  appeared  to  the  court 
that  said  defendant  was  duly  served  with 
process  by  publication."  These  findings  are 
as  conclusive  upon  all  parties  In  a  collateral 
proceeding  as  any  adjudication  of  the  court 
can  be.  It  must  be  presumed  that  they 
were  supi>orted  by  sufficient  testimony  not 
set  forth  In  the  record.  "Thus,  though  the 
return  of  tbe  summons  against  A.  B.  certi- 
fies a  service  of  the  summons  upon  C.  D., 
and  the  Judgment  states  that  A.  B.  has 
been  summoned,  the  recoM^ls  not  nece» 
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soTfly.  contradlctoyy.  The  error  In  the  serv- 
ice of  process  may  have  been  corrected  by 
service  of  stunmonB  on  the  proper  iKraons, 
and*  since  statement  to  this  eftect  Is  made 
by  the  court.  It  will  be  presumed  that  tt  act- 
ed tipcm  ample  evidence,  and  with  due  de- 
liberation, before  making  such  statement; 
and  the  JudRment  wlU  be  Impregnable  to 
any  collateral  asBaalt."  1  Preem.  Judgm. 
I  130.  Mr.  Freeman  further  states  that  a 
finding  or  a  recital  showing  that  the  court 
bad  jurisdiction  is,  In  the  vast  majority  of 
the  states,  not  disputable  when  a  judgment 
based  thereon  is  drawn  In  question  collateral- 
ly. Accordingly,  It  has  been  held  that  the 
fact  that  summons  served  by  publication 
omitted  the  name  of  one  of  the  defendants, 
to  whom  property  had  been  asseBsed,  was 
not  fatal  to  the  decree,  because,  from  the 
redtal  of  due  service,  It  was  conclusively 
presumed  that  the  court  had  sufficient  proof 
of  service,  though  the  judgment  roll  failed 
to  disclose  it.  Relly  v.  Lancaster,  80  Cal. 
354;  Branson  v.  Caruthers.  49  Cal.  376.  And 
a  recital  in  proceedli^  by  an  administrator 
to  sell  land  that  proof  was  made  "of  the 
service  of  notice  according  to  provisions  of 
the  statute"  was  held  sufficient  against  col- 
lateral attack.  Bowen  v.  Bond,  80  111.  351. 
A  recital  that  "due  notice  has  been  given  to 
the  defendant"  cannot  be  contradicted  In  a 
collateral  action.  Richards  v.  Skiff,  8  Ohio 
St.  586.  And,  where  a  probate  record  of  the 
final  settlement  of  an  administrator  showed 
personal  appearance  of  all  the  heirs  by 
name,  they  were  not  allowed  to  contradict 
It  In  a  collateral  proceeding.  Hardy  v.  Ghol- 
son,  26  Miss.  70;  Van  Fleet,  CoU.  Attack,  I 
479.  In  Brickhouse  v.  Sutton  (N.  C.)  B  8. 
E.  380,  the  court  says:  "Every  Intendmrat 
l8  In  faror  of  the  action  of  the  court  and 
Its  sufficiency.  The  sacertalnment  and  re- 
cital of  facts  In  the  record  by  the  court  Im- 
ports verity  and  binding  effect,  and  must  be 
9o  treated  for  all  proper  purposes  of  the  ac- 
tion, till,  in  some  proper  way,  the  action  of 
the  court  shall  be  successfully  Impeached. 
Thus,  in  this  case  it  most  be  taken  that  the 
court,  acting  upon  proper  evidence,  ascer- 
tained and  set  forth  In  the  record  the  Im- 
portant fact  that  the  defendants  in  the  pro- 
ceeding in  question  were  served  with  process 
agatiut  them;  that  Is,  served  regularly  and 
effectually."  And*  In  Ooodell  v.  Starr,  127 
Ind.  200,  26  N.  B.  793,  the  court  follows  the 
decision  Just  referred  to,  and  states  that 
"the  cases  of  Quart  v.  Abbett  (Ind.  Sup.)  1 
N.  B.  476  [and  others  cited],  lay  down  that 
which  we  rp^ard  as  the  correct  rule  on  that 
subject  When  notice  Is  given  by  publica- 
tion, the  ju<?gment  of  tflb  court,  acting  upon 
such  notice,  that  the  publication  and  the 
affidavit  upon  which  it  Is  based  are  sufficient 
to  give  It  jurisdiction.  Is  conclusive  upon  all 
the  parties  as  against  a  collateral  attack." 
And  in  the  case  of  Goodwin  v.  Sims  (Ala.) 
6  South.  B87,  it  is  stated  that  "the  rule  de- 
dudUs  from  these  dedslona  Is  HiaX  when  the 


court,  by  the  recitals  In  the  decree,  ascer- 
tains the  Jurisdictional  fact,  such  adjudica- 
tion Is  final  and  conclusive  when  the  decree 
Is  collaterally  assailed;  and,  If  the  decree  Is 
silent,  the  jurisdictional  fact  may  appear 
from  other  parts  of  the  record.  As  the  en- 
tire record  imports  absolute  verity,  the  re- 
citals of  the  decree  may  be  explained,  lim- 
ited, or  qualified  by  other  parts  of  the  rec- 
ord. The  entire  record  may  be  looked  to  for 
the  purpose  of  ascertaining  the  jurisdiction- 
al facts,  when  there  Is  no  finding  by  the 
court,  for  jurisdiction  Is  acquired  from  the 
facts  as  they  appear  In  the  entire  record; 
but  when  the  power  to  oacertaln  the  jurisdic- 
tional fact  Is  conferred  on  the  court,  and 
the  court  adjudges  that  it  has  jurisdiction,  It 
Is  not  overcome  or  destroyed  because  other 
parts  of  the  record  may  not  be  sufRclent  to 
uphold  such  finding."  1  Black,  Judgm.  it 
278,  274,  278;  1  Freem.  Judgm.  Sg  126,  132; 
Hall  V.  Law,  102  U.  S.  464;  Adams  v. 
Cowles  (Mo.  Sup.)  8  S.  W.  711;  Kluney  v. 
Lewis,  2  Utah.  517;  Callen  v.  BlUson,  13 
Ohio  St.  454;  Shawhan  v.  Lotfer,  24  Iowa. 
226;  Nash  v.  Church,  10  Wis.  244;  Blasdel 
V.  Keau.  8  Nev.  308;  Davis  v.  Robinson,  7C 
Tex.  397,  7  S.  W.  749;  WaterfaouM  T.  Goub- 
ins.  40  Me.  333. 

Respondents  contend,  however,  that  the  re- 
citals In  the  decree  are  contradicted  by  other 
papers  appeai'Ing  In  the  record.  In  order  to 
determine  what  papers  are  a  part  of  the  rec- 
ord, reference  must  be  made  to  the  Compiled 
Laws  of  1876.  The  law  in  question  did  not 
require  the  filing  of  the  affidavit  or  order  of 
publication.  Section  1428  provides  that,  "Im- 
mediately after  entering  the  judgment,  the 
clerk  shall  attach  together  and  file  the  follow- 
ing papers,  which  shall  constitute  the  judg- 
ment roll:  The  complaint,  the  summons, 
with  the  affidavit  of  proof  of  service,  and  a 
copy  of  the  judgment"  It  has  been  held 
repeatedly  In  California  that  proof  of  serv- 
ice does  not  Include  the  affidavit  or  order  of 
publlcati(Hi.  Sharp  v.  Daugney,  33  Cal.  512; 
Hahn  V.  KeUey,  34  Cal.  404;  Qulvey  v.  Por- 
ter, 37  CaL  464.  We  adopted  the  statute  just 
referred  to  from  California  with  this  cou^ 
struction,  and  will  therefore  follow  the  Inter- 
pretation placed  upon  it  by  the  California 
courts.  People  v.  Ritchie  (Utah)  42  Pac.  209; 
Suth.  St.  Const  S  256.  By  amendment,  the 
affidavit  and  order  of  publication  are  now  re- 
quired to  be  made  part  of  the  judgment  roll. 
The  affidavit  for  publication  and  the  order  of 
the  court  issuing  thereon  not  being  a  part  of 
the  judgment  roll,  the  court  will  not  look  in- 
to the  record  to  ascertain  whether  or  not  they 
were  properly  made  or  filed.  Their  absence- 
from  the  flies  of  the  cause  Is  Immaterial,  and 
cannot  be  proved  to  overcome  the  presump- 
tion of  regularity.  In  Eiahn  v.  Kelley,  supra, 
the  affidavit  and  Mder  of  publication  were 
<^ered  for  the  purpose  of  contradicting  the 
presumption  of  legal  service  on  which  judg- 
ment had  heea  rendered,  but  the  court  say: 
"So,  for  the  purpose  ot  determining  whethes 
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the  want  of  juMlctloii  b  stiown  by  tbe  tvc- 
«rd,  we  can  only  look  to  the  summons,  the 
^daTlt  off  the  printer,  the  cwnplalnt  with 
the  OetaxHt  Indorsed  ttereon,  and  the  Judg- 
ment. The  affidavit,  made  for  the  purpose  of 
rt>talnfaig  an  order  for  publlcatton,  aud  ttie 
order  of  the  court  directing  publication,  for 
a![\  the  purposes  of  the  question  before  -m, 
must  be  disregarded,  or,  fai  other  words,  pre- 
sumed to  hare  been  all  that  the  law  re- 
quires." See  Harrey  v.  Tyler,  2  WalL  844; 
Hall  T.  Law,  102  U.  S.  463;  Applegate  v.  Min- 
ing Co.,  IXT  U.  fi.  269,  6  Sup.  Ot.  742;  Estate 
of  Newnran,  75  C3al.  21S.  16  Pac.  887.  We 
again  quo1«  from  Hahn  v.  Kelley:  '*We  con- 
sider the  true  rule  to  be  that  legal  presump- 
tions do  not  eome  to  tlie  aid  of  the  record, 
except  as  to  acts  or  facts  touching  which  tbe 
-record  is  silent.  Where  the  record  is  silent 
as  to  what  was  done.  It  will  be  presumed  that 
wb&t  ought  to  have  l»en  done  was  not  only 
done,  bat  rightly  done.  If  the  record  merely 
shows  that  a  Bummons  was  serred  on  the 
son  of  defendant.  It  will  not  be  presumed 
that  It  was  served  on  defendant.  If  the  affi- 
-darlt  of  the  printer  shows  that  the  summons 
was  published  one  month,  It  will  not  be  pre- 
sumed that  It  was  published  three.  To  avoid 
any  misapprehension,  we  deem  It  proper  to  add 
that  so  far  we  hare  assumed,  for  tbe  purposes 
of  the  argument,  that  the  record,  aside  from 
that  portion  of  it  which  Is  demmilnated  the 
'proof  of  service,'  is  sflent  upon  the  question 
Of  service;  tut  It  may  happen  that  other 
portions  of  the  record  may  also  speak  upon 
that  question.  If  so,  what  they  say  Is  not 
to  be  dtspegarded.  On  the  contrary,  in  de- 
termining the  question  whether  a  want  of  Ju- 
risdiction is  apparent  upon  the  face  of  the 
record,  we  must  look  to  the  whole  of  It,  and 
report  the  respooses  of  all  its  parts.  To  il- 
histrate:  Suppose  tliat  portion  of  the  judg- 
ment roll  denominated  tire  'affidOTlt  of  proof 
of  service*  shows  that  personal  service  was 
inade  upon  the  son  of  defendant,  and  the  re- 
mainder of  the  record  says  nothing  about 
service;  we  then  have  a  want  of  Jurisdiction 
appearing  upon  the  fOce  of  the  record.  But  sup- 
pose the  judgment  states  that  the  defendant 
appeared,  or  that  personal  service  was  made 
upon  him.  or  something  else  that  ie  equiva- 
lent, aa  it  frequently  does;  the  opposltA  re 
suit  folloTTS,  for  the  record  cannot  lie.  aurt  l* 
appears  that  the  father  as  well  as  the  son 
had  been  served,  which  may  well  have  been 
the  case.  •  *  •  So  In  a  case  of  a  service 
by  publication,  If  tbe  affidavit  of  the  printer 
states  tliat  the  summons  was  published  one 
month,  and  yet  the  court,  in  its  judgment, 
states  that  It  was  published  three,  or  that 
service  has  been  had  upon  defendant,  it  will 
be  presumed  that  other  proof  than  that  con- 
tained in  ttie  Judgment  roll  'was  made,  for 
not  to  so  presume  would  be  to  deny  to  the 
record  that  absolute  verity  irtilcb  must  be 
•ccorded  to  it." 

We  think  that,  the  court  having  found,  Ju- 
dicially, that  service  was  legally  made  upon 


the  defendant  Butterworth,  in  this  cottatsral 
proceeding  recourse  could  not  be  had  to  tbe 
files  in  the  caae,  aside  from  the  Judsment 
roll,  and  that  no  evidence  would  be  adsnini* 
Me  other  than  that  contained  In  tke  Judg- 
ment roll  dehors  the  recital  In  tbe  |adgm«it. 
T%e  question  then  aTtses,  Is  tbeie  ansrtiiliis  to 
the  affidavit  of  pnbllcatloa  euitnidictory  ijt 
tbe  recitals  In  the  decree?  We  fblnk  not. 
The  affldaTlt  of  aervlce  is  rather  oae  of  poat- 
Ing.  All  that  Is  there  -statsd  ta  entirely  gob- 
aletent  with  ndtals  In  the  Judgnent. 
The  affiant  may  have  ataitad  tte  papera  as 
stated  In  the  affldavtt;  but  Ma  aflMavIt  deea 
not  dfeprove  tbe  Idea  that  the  pobttcation 
was  made  four  ttowa  coasecirtiTely,  or  Hmt 
the  first  Insertion  w««  at  least  40  days  prior 
to  tlie  di^  for  *.wm&r.  The  affldavtt  ta  not 
proof  that  the  only  publication  was  a«  artated 
tliereln.  There  may  have  been  othor  afflda- 
vita  showing  pubUoatkHi  in  four  conseeotlTe 
tsBues  ot  the  paper,  and  that  tbe  first  pidaU- 
catiom  waa  at  least  40  days  before  the  time 
for  answer.  This  affldartt  Is  silent  upon 
these  points;  and  aa  stated  In  tbe  opinkMi 
from  which  we  baTe  Just  quoted.  If  tbe  affi* 
davit  of  the  printer  states  that  the  aummoH 
was  published  one  month,  and  yet  tbe  eourt. 
In  its  Judgment,  states  that  It  was  pabllahed 
three,  it  will  be  presnmed  that  proof  other 
than  that  contained  in  tbe  Judgment  roll  was 
made.  Indeed,  from  the  testimony  of  Bntter- 
worth,  it  Is  quite  apparent  that  the  affidavit 
did  not  contain  a  stateaent  at  all  that  did 
actually  occur  with  reference  to  tbe  publica- 
tion of  tbe  summons. 

We  think  there  was  nothing  in  the  Judg- 
ment roll  contradicting  the  recitals  in  the 
Judgment,  and  that  tbe  abaenee  of  tbe  order 
of  the  court  for  publication  In  no  manner 
vitiated  the  decree  rradered  In  the  case;  and 
ft  is  to  be.  noted  here  that,  notwithstanding 
the  certificate  of  the  clerk  that  tbe  papera 
above  referred  to  were  the  only  mee  filed 
In  the  cause,  there  was  nothing  requiring  the 
filing  of  the  order  of  publication,,  and  the 
certificate  Is  not  Incompatible  with  tbe  pre- 
sumption  of  the  existence  of  «ach  order, 
duly  made  by  the  court.  The  case  of  Oolt 
V.  Haven,  80  Conn.  195,  Is  instructive  upon 
this  question.  Bervice  was  constrictive,  as 
appeared  from  tbe  return  6f  tbe  offloer,  tiie 
writ  having  been  left  at  defendant's  bouse:. 
The  language  of  the  judgment  waa:  "This 
action  came  to  the  present  term  of  this 
court."  The  parties  against  whom  tt  was 
presented,  In  opposition  to  the  record,  for 
the  purpose  of  ehowli^  that  tbe  Judgment 
was  void,  ofTered  to  prove  by  defendant  in 
the  judgment  and  withers  that  at  the  time 
when  the  copy  of  tnl  writ  was  left  in  -service 
by  the  officer,  as  claimed,  at  his  usual  place 
of  abode,  he  was  not  an  Inhabitant  of  tbe 
town  or  of  any  place  In  the  state,  and  that 
the  writ  never  was  In  any  way  aerveO,  awl 
tbat,  at  the  time  It  vras  claimed  to  have  bm 
served,  he  was  reiriding  out  of  tbe  'atate. 
This  teatlmony  was  rejected.  Tt»  coart  aajr: 
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*Viit  couari  for  defendBiit  tusci  ttae  ex- 
treme hardship  to  whieli  a  9urtj  w&j  be  bu1>- 
Jeeted  it  be  may  not  deny  and  Abspvove  tbe 
aervlce  of  tlw  wfU;  wben  be  eaa  eleorly 
«how  In  fact  no  aerrtN  waa  ever  oaade  on 
mm,  and  lliat  be  aerer  bad  notke  of  the 
•alt  in  any  forai,  and  new  bawd  9(  tbe 
indsment  agatot  bfan  mutU  It  waa  aaade 
Ite  gnmmd  an  aettao."  Tbey  hv  with 
sreat  easpbaAla,  and  tbe  ascnnMnt  la  oertala- 
It  a  flonibla  one:  "Can  It  be  tbat  tba  doik 
of  tbe  ooart  may  tfttatfcato  a  recerd.  or  «o 
officer  make  a  Jhlae  mtam  <rf  aerrice,  and 
jet  ttare  be  no  eaoape  for  one  irtio  Is  tliue, 
bj  a  iDdgment  In  a  anil,  laade  beaTUy  in- 
debted or  Connd  snttty  ^  »  wroag,  when  in 
(act  be  la  perfeetlr  lanonent,  and  Berer  eved 
tbedAt,  and  conld  abew  Itcleazly  if  be  bad 
a  chamce?  •  *  •  It  la  ae  neoeewry  that 
confldenee  ahonMI  be  sepond  ta  c«iz>te  of  a 
Ugb  cbaraetcr,  aa  well  aa  tbe  Kcooda  of 
aocb  conrtB,  Itet  on  tbe  wbola.  and  In  view 
-of  aU  tbe  eomlderationa  alEectlac  tbe  anb- 
Ject  It  la  tbe  only  aa£e  rnbe  to  s1t«  tbe  de> 
^lalana  of  conrte  of  genwal  jnrtadiet&on  fnU 
«ffect  Bo  lov  M  tber  rem^  In  force,  ratb- 
«r  tban  to  leave  tbam  open  to  attack  In 
every  way  end  an  aK  oeeaaloias.  Being  do* 
meatlc  judsments.  tbey  can,  if  wronecma,  be 
reviewed  by  pnioeedlngs  Inafcitvtod  dlneetly 
Cor  tbe  pnipoae,  and  lamraed  on  cnw  w 
by  new  trial;  and.  tf  tbe  danger  la  tanrainent 
and  flpedal,  relief  can  be  temporarUy,  U  aot 
finally,  obtained  by  appUoatlaa  to  a  court 
of  equity.  *  *  *  Any  other  role  wltb  le- 
eard  to  jadgiaenti  of  on<di  eourta  would  be 
attended  wltb  great  embarraaaraent,  and 
would  be  Tery  daageroiu  In  its  general  oper- 
atlon.  The  genwal  jned  deariy  nqnirea. 
and  baa  therefore  estabUabed  the  mle,  that 
domeatie  JndgmentB  ni  oMirts  of  ^tsosnX  lo- 
rladictlon  cannot  be  attacked  CMlateraUy." 
In  lUlnoin  tt  ma  beld  that  wbere  a  deooe 
recited  dne  and  legal  process  bad  been  made, 
and  tbe  process  found  In  the  record  waa  le- 
aned tbree  terms  before,  and  abtnred  a  de- 
fective eerrice,  it  waa  preanmed  tbat  an- 
«tber  proeeea  had  been  tianed  and  atrred, 
■as  the  time  had  been  aaffiel^  wltbln  wblcb 
to  do  it  aialver  v.  Glbbooa,  87  lU.  867. 
And  in  another  case,  where  the  wmmam 
foond  among  -the  papeza  waa  retnxnabto  at 
the  July  term,  npon  whlob  the  service  waa 
too  abort,  the  court  hdd  that  ttet  would 
aot  ocmtrol  a  lecUal  of  aerrlee  made  at  tbe 
August  term,  aa  the  preaumptlon  waa  that 
a  new  writ  bad  bem  lamed,  and  duly  asir- 
ed.  MattbewB  T.  Hoff,  lis  ni.  9S.  Tbe  afflr 
davit  for  puMicatlon  la  in  tbe  nature  <tf  evlr 
donee,  and  its  sufficiency  cannot  be  quea- 
ttoned  in  a  oirflateral  proceeding.  Banta  v. 
Wood,  82  lows,  43&.  From  tbe  awrlce  of 
process  tbe  «oart  has  jnriadtction,  and,  be- 
canae  of  aoma  Irregularis  or  defect  in  the 
B«Tiee,  ordinarily  the  Judgment  would  not 
be  void.  In  the  ease  of  Sargent  v.  Bank,  IS 
Etow.  S7B,  a  paper  waa  found  in  the  ffiee 
purporting  to  ahow  how  notice  was  given  of 


service  of  pracoss,  and  which  was  contra- 
dictory of  tbe  reeltai  In  tbe  judgment  It 
waa  held  to  be  oo  part  <rf  tbe  record,  and 
could  not  be  reoalTed  to  impeach  its  vnity. 
The  court  there  aay:  '*I%e  real  record  In- 
forms us  that  legal  and  sufficieut  notice  was 
givMi  to  the  tietm  of  flaninel  Sargent,  but 
whether  by  tUa  p^K^  or  by  what  ottier 
mode,  enoept  tbat  It  vna  legal  and  sufficient, 
we  are  not  told,  s^d  are  not  at  liberty  In  this 
ease  to  i»4nl8e  In  tai£ereu(.<es  against  the 
verity  of  tbe  recoDd.  It*  a  principle  well 
settled,  too,  la  Jadldal  pioeaedlnss,  that, 
whatever  may  he  the  powers  of  a  sup^tor 
oonrt  In  the  exereiae  of  regular  appellate  Ju- 
risdiction to  aiamine  the  acts  of  an  inferior 
eoart,  the  proeeedinga  of  a  court  of  general 
and  -oonpetent  Juriadlctton  cannot  be  prop- 
er^ Impeached  and  reexamined  collaterally 
by  a  dlstinet  tribonal,  me  not  acting  in  the 
course  of  apellate  power.  To  permit  the 
cowcrBe  of  this  principle  is  to  unsettle  nine- 
tenths  of  tbe  lighta  and  tittea  la  any  oom- 
numltr,  and  lead  to  inftnito  coafuaim  and 
wrong."  In  line  with  the  ezpreoslona  In 
Hahn  t.  Kelley,  It  waa  held  that  when  tbe 
atatnta  prorlded  that  tbe  affidavit  of  the 
printer  or  pobllstaar  "ahall  be  aufflcient  evi- 
deaoe  of  pubUeaflon,"  and  the  certiftcato  vt 
the  publisher  waa  not  verified,  the  statute 
did  not  make  the  affidavit  exclusive  proof 
of  aorviee,  and  that,  aa  tbe  record  con- 
tained a  ncltal  of  doe  proof  of  aerrloe,  the 
preauBVtton  waa  that  other  proctf  was  gtv- 
OL  BaJey  v.  Oulnn,  76  Ma  268;  Baiveant 
V.  Bank,  4  McLean.  880,  Fed.  Ga^  No.  12,- 
MO;  Van  Fleet,  OolL  Attack,  H  886,  886. 

We  do  not  mean  in  thia  cv^nSim  to  decide 
what  defeeta  la  aervlce  would,  ta  a  ooUateral 
prooeedlng,  he  evtSkctent  to  overthrow  the 
pneaumption  of  verHy.  Beferoice  baa  been 
made  nuwe  or  leia  to  aatboritles  wposlte  to 
tbe  geneml  qaeatlon,  but  the  cpaclaaions 
which  w«  readb  are  based  on  the  facts  of 
this  parOcnlar  case  and  the  equities  pre- 
sented for  our  conaideratloD. 

BMpondeatB  also  contend  that  no  matter 
ii4iat  preanniptlonB  eC  regulari^  attend  a 
Judgment,  If  It  adnKUs  that  It  waa  taken 
acaiaat  a  nonxealdent  the  iveanmptioa  ceas- 
es. In  anpport  of  tUbi  view,  Oalpla  v.  ^ge, 
18  WalL  86B,  la  dted.  It  nuat  be  remember^ 
ad  that  In  that  eaac  there  waa  no  recital  of 
doe  aervloe  of  process,  and  the  decree  in- 
troduced bad  been  reversed  by  tbe  supreme 
court  of  oallfomta,  npon  tba  ground  that 
aervlce  waa  insuffldent  to  give  Juri8di(*tion; 
also,  tbe  decree  was  introdneed  in  a  federal 
court  aa  a  traala  for  r^ef,  tbe  granting  <tf 
wbVA,  under  all  the  drcumatancea,  would 
have  been  Inequitable  and  unjuat  It  aeema 
from  a  careful  reading  of  the  eaae  that  the 
decree  would  atUl  have  bean  held  good  aa  to 
the  righta  of  third  parUaa  having,  equitable 
Interests:  and  that  tbe  court  regarded  It,  at 
leant  for  uama  purpoaea,  as  merely  vcddable. 
Bven  If  it  should  be  conceded  that,  tbe  fact 
of  nonre^ence  being  apparent  upon  tba 
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record,  the  presnmptloa  of  Terlty  does  not 
attach,  could  it  not  with  propriety  be  ar- 
gued that  this  presttmptloa  would  be  rein- 
stated and  entitled  to  Its  legal  effect  by  the 
solemn  adjudication  In  the  decree  that  due 
service  had  been  made?  It  wonld  seem 
there  must  be  a  distinction  between  cases 
where  the  judgment  is  silent  about  service 
and  one  where  It  directly  affirms  the  service 
as  a  Jurisdictional  fact.  Many  of  the  cases 
cited  in  respondents'  brief  in  support  of  this 
contention,  present  wholly  different  features 
from  those  existing  In  the  case  at  bar.  In 
the  case  of  Thompson  v.  Whitman,  18  Wall. 
457,  a  judgment  which  bad  been  rendered  in 
a  special  proceeding,  as  well  as  in  a  foreign 
suit,  was  under  consideration.  In  the  case 
of  Noble  V.  Railroad  Co.,  147  U.  S.  173,  13 
Sup.  Ct.  271,  the  question  before  the  court 
was  one  of  presumptions  merely,  and  not 
the  effect  of  recitals  in  the  decree;  and  the 
case  of  Romaine  t.  Insurance  Co.,  28  Fed. 
625,  does  not  present  the  question  of  collat- 
eral attack.  Olssell  t.  Pulaski  Co.,  10  Fed.- 
893,  involved  the  question  of  a  Judgment  rra- 
dered  in  a  special  proceeding. 

In  the  case  at  bar  the  validity  of  a  domestic 
Judgment  la  luToIved,  and  the  question  of 
special  iHoceedings  Is  not  presented.  In  say- 
ing this  we  are  not  unmindful  of  the  four- 
teenth amendment  to  the  constitution,  and 
the  constructlMi  which  has  been  placed  upon 
it.  Jurisdiction  can  be  obtained  by  constmc- 
tlre  service,  and  the  Judgment  rendered  Is 
"due  process  of  law."  The  state  Is  sovereign. 
It  has  a  right  to  provide  for  bringing  into  its 
courts  those  whose  rights  are  involved  or  for 
the  effectual  adjudication  at  the  rights  of 
others  whose  appearance  may  be  necessaiy. 
It  has  the  right  to  provide  tribunals  to  deter- 
mine the  matrimonial  status  of  pers<»i8  dom- 
iciled within  Its  limits,  and  such  detmnlna- 
tlon  is  a  Judgment  in  rem.  Of  course,  a  per- 
stmal  Judgment  cannot  be  rendered  against  a 
nonresident  without  personal  service.  Pen- 
noyer  t.  Neff,  96  U.  8.  714.  Why,  In  a  0^- 
lateral  proceeding,  a  court  should  attach 
greater  InvloIablU^  to  a  domestic  Judgment 
rendered  against  a  resident  than  one  obtain- 
ed against  a  ncaireBldent,  is  difficult  to  under- 
stand. In  passing  upon  the  questkms  befwe 
it,  Its  proceedings  are  in  the  same  gmmtl 
manner  and  according  to  the  same  general 
practice.  In  one  case  Its  Judgments  import 
veri^.  According  to  many  authorities  In 
the  othw  case,  its  Judgments  are  subject  to 
collateral  Impeachment,  and  no  presumptions 
of  verity  attend  them.  It  seems  folly  to 
predicate  this  distinction  upon  the  assertion 
that  constructlTe  sorlce  was  unknown  to  the 
common  law.  Conceding  this  to  be  true, 
what  f(^ow8?  Our  courts  are  creatures  of 
statntft  Tbetr  powem  and  thdr  iHw^edlngs 
are  largely  determined  by  legislative  enact- 
ment Service  of  stimmons  up<m  residents 
Ifl  provided  for  by  statute.  Perhaps  no  great- 
er power  was  conferred  upon  the  courts  by 
tbese  enactments,  but  a  different  mode  of  ex- 


ercising an  old  and  Inherent  power  was  point- 
ed out.  It  seems  to  the  writer  ot  this  opinion 
that  Galpin  v.  Page  is  foimded  upon  the  fal- 
lacy that  conetractive  service  Is  In  derogation 
of  some  venerated  principle,  and  to  be  regard- 
ed with  disfavor.  The  growth  of  dvQizatlon. 
the  development  of  craum^e,  the  establlsb- 
ment  of  business  relations,  the  hfunogeoeotn- 
ness  of  the  people  of  our  sister  states,  mem 
rather  to  comm«id  this  practice  of  obtaining 
Jurisdiction  of  the  penon,  because  of  the  ne- 
cessities that  arise,  and  the  great  Inconven- 
ience, not  to  say  embarrassments,  that  would 
result  If  Jurisdiction  could  only  be  obtained 
by  perscmal  service.  Gonstmctlve  notice  was 
well  known  both  to  common  taw  and  chan- 
cery practice,  and  it  Is  therefore  a  proceed- 
ing "according  to  the  course  of  the  cmnmon 
law."  3  BL  Comm.  283,  444;  1  Prem. 
Judgm.  1 127;  Hahn  v.  Kelley,  34  CaL  417. 

Why,  on  principle,  two  Judgments  In  the 
same  court  of  general  Jurisdiction,  in  dne 
form,  should  be  entitled  to  different  presump- 
tions respecting  the  verity  of  the  record,  sim- 
ply because  one  Is  against  a  nonresident, 
where  the  proceeding  is  In  rem.  Is  a  ques- 
tion the  proper  striutton  of  which  no  court  has 
successfully  attempted.  Mr.  Freeman  says 
that  "the  tendency  of  modem  decisions  Is  to 
BtreDgthen  the  position  that  the  orders  and 
proceedings  at  courts  at  general  Jurisdiction, 
where  process  is  constructively  served,  are 
Bui^rted  by  the  same  presumptions  as  when 
the  court  proceeds  upon  personal  service,  and 
can  no  more  be  avoided  for  mere  mora  and 
Irregularities  than  can  its  other  ordera  and 
judgments."  1  Fre«n.  Judgm.  {  127.  See 
Fanning  t.  Krappfl,  68  Iowa,  244,  26  N.  W. 
183;  Dowell  t.  Lahr,  97  Ind.  146;  Quarl  v.  Ab- 
bett,  102  Ind.  233,  1  N.  E.  476;  Williams  v. 
Moorehead,  33  Kan.  609,  7  Pac.  226;  Wil- 
liams V.  Hudson,  93  Mo.  624,  6  S.  W.  261; 
Stewart  v.  Anderson.  70  Tex.  588,  8  S.  W. 
295;  Adams  v.  Cowles,  95  Mo.  601,  8  S.  W. 
711.  "The  authorities  upon  tills  side  of  the 
question  have  apparently  received  an  unex- 
pected accession  from  the  supreme  conrt  of 
the  United  Statea  From  the  langxuge  em- 
ployed that  tribtmal,  we  understood  It  to 
be  firmly  committed  to  the  doctrine  that 
when  it  appeared  that  defendant  was  served 
with  process  by  publication,  no  Jurisdictional 
presumption  could  be  Indulged  In,  In  favor 
of  the  Judgment;  but  this  language  is  now 
limited  in  its  application  to  cases  in  which  It 
does  not  appear  that  the  court  made  any  order 
justifying  such  publlcatitm.  •  •  •  On 
the  other  hand,  if  It  is  shown  that  tlie  court 
ordered  such  service,  Its  Judgments  are  sup- 
ported by  the  same  presnmptlon  as  In  other 
cases,  unless  the  statute  requires  that  evi- 
dence of  such  jnrisdictionai  ftict  shall  appear 
by  record,  and  It  does  not  so  appear.  If  It 
[this  decision]  means  that,  except  as  to  mat- 
ters which  the  statute  has  ecpressly  required 
to  be  a  part  of  the  judgment  or  Judgment  roll 
the  court  must  always  presume  that  Jurisdic- 
tion was  obtained  where  the  record  does  not 
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rebot  such  premmptl(»,  ttaoi  this  decision  Is 
an  Important  aid  to  the  ultimate  establish- 
ment of  the  role  that  judgments  of  courts 
based  apon  constroctlTe  service  of  process  are 
supported  by  the  same  presumptions  as  If 
such  serrlce  were  personal."  1  Freem. 
Judgm.  f  127;  Applegate  t.  Mining  Co.,  117 
U.  S.  255,  6  Sap.  Gt  742. 

It  would  seem  that  the  decision  In  the 
case  of  Applegate  t.  Mining  Co.,  supra  (espe- 
cially In  view  of  what  was  said  In  the  case 
of  Sargent  t.  Bank,  12  How.  871,  that  no 
papers  conid  be  looked  to  In  order  to  deter- 
mhie  the  sufficiency  of  publication  but  such 
as  by  statute  constituted  the  Judgment  roll), 
clearly  announced  the  rule  that  the  court 
will  presume  jurisdiction  was  obtained  over 
the  defendant  where  the  Judgment  roll  does 
not  rebut  that  presumption.  Id  Applegate  t. 
Mining  Ck>.  the  stetute  under  which  the  pro- 
ceeding resulting  in  the  Judgment  In  ques- 
tion had  been  c<Miducted  authorized  the  court 
to  appoint  a  day  for  the  absent  defendants 
to  enter  their  appearance  in  the  suit,  and  re- 
quired a  copy  of  Its  order  to  be  published 
"In  the  Kentucky  Gazette  or  Herald,  and 
continue  for  two  months  successively,  and 
shall  also  be  published  on  some  Sunday  im- 
mediately after  divine  service  in  such  church 
or  meeting  house,  as  the  court  shall  direct, 
and  another  copy  shall  be  posted  at  the 
front  door  of  said  courthouse."  In  support 
of  the  Judgment,  extrinsic  evidence  was  of- 
fered of  the  publication  of  the  order  in  the 
Kentucky  Gazette  in  nine  successive  weekly 
issues  of  that  paper,  but  there  was  no  evl- 
deace  of  the  publication  of  the  order  in 
church,  or  Its  posting  at  the  front  door  of 
the  courthouse.  The  court  said:  "But  the 
record  contained  no  proof  of  publication  and 
posting  notice,  as  required  by  statute;  and 
it  Is  insisted  by  the  defendants  In  tbls  case 
that  the  record  itself  must  show  the  publi- 
cation and  posting  notice  as  required  by 
law,  otherwise  the  Jurisdiction  of  the  court 
daw  not  appear,  and  Its  decree  la  absolutely 
▼old.  While  It  must  be  conceded  that,  in 
order  to  give  the  court  Jurisdiction  over  the 
persons  of  the  defendants,  all  the  steps 
pointed  out  by  the  statute  to  effect  construc- 
tive service  on  nonresidents  were  necessary; 
yet  It  does  not  follow  that  evidence  that  the 
steps  were  taken  must  appear  in  the  record, 
unless,  indeed,  the  statute  expressly  or  by 
implication  requires  It  The  court  which 
made  a  decree  In  the  case  of  Clark  t.  Conk- 
Itn  was  a  court  of  general  jurisdiction. 
Therefore  every  presumption  not  inconsist- 
ent with  the  record  Is  to  be  indulged  In,  in 
favor  of  Its  jurisdiction.  •  •  *  It  is  to  be 
presumed  that  the  court,  before  making  this 
decree,  took  care  to  see  tbat  Its  orders  for 
c(»istructive  service^  on  which  Its  right  to 
make  the  decree  depended,  had  been  obeyed. 
Tbat  this  presumption  Is  authorized  wlU 
cleariy  apppear  by  the  following  cases:  In 
Harv«]r     Tyler,  2  WalL  828»  the  court  ■ta^ 


ed:  The  Jurisdiction  whldi  is  now  exercised 
by  the  common-law  courts  in  this  country  is, 
In  a  very  large  proportion,  dependent  upon 
special  statutes  conferring  It  *  *  *  In  all 
cases  where  the  new  powers  thus  conferred 
are  to  be  bronght  Into  action  in  the  usual 
form  of  common  law  or  chancery  proceed- 
ings, we  apprehend  there  can  be  little  doubt 
tbat  the  same  presumptions  as  to  the  juris- 
diction of  the  court  and  the  conclusiveness 
of  Its  action  will  be  made  as  In  cases  falling 
more  strictly  wltitln  the  nsual  iwwers  of  the 
court'  In  Hall  v.  Law,  supra,  the  validity 
of  the  partition  of  lands  made  by  a  circuit 
court  of  the  state  of  Indiana  was  attacked. 
This  court  said:  'All  that  the  statute  desig- 
nates as  necessary  to  authorize  the  court  to 
act  Is  that  there  should  be  an  application 
for  a  partition  by  one  or  more  adjoining 
proprietors,  after  giving  notice  of  tlie  intend- 
ed application  In  a  public  newspaper  for  at 
least  four  weeks.  When  application  is 
made,  the  conrt  must  consider  whether  it  is 
by  a  proper  party,  whether  it  Is  sufficient  in 
form  and  substance,  and  whether  the  requi- 
site notice  has  been  given  as  prescribed. 
Its  order  made  thereon  is  an  adjudication  on 
thes(>  matters.'  The  case  of  Voorhees  v. 
Bank,  10  Pet  449.  was  an  action  of  eject- 
ment, and  the  case  turned  on  the  validity  of 
a  sale  of  the  premises-  in  controversy,  under 
a  judgment  of  the  court  of  common  pleas 
of  Hamilton  comity,  Ohio,  in  a  case  of  for- 
eign attachment  The  sale  was  attacked  on 
the  following  amimg  other  grounds:  (1)  Be- 
cause the  statute  authorizing  the  proceeding 
by  foreign  attachment  required  that  an  affi- 
davit should  be  made  and  filed  by  the  cleife 
before  the  writ  Issued,  and  no  affidavit  was 
found  In  the  record;  (2)  because  the  statute 
directed  three  monthn'  notice  to  be  given 
by  publication  In  a  newspaper  of  the  issuing 
of  the  attachment  before  Judgment  should 
be  entered,  and  also  required  IS  d^s*  notice 
of  the  sale  to  be  given,  neither  of  which  ap- 
peared by  the  record  to  have  been  done; 
(3)  because  the  statute  required  that  the  de- 
fendant should  be  put  In  default  at  each  of 
the  three  terms  preceding  the  ju^fment  and 
the  default  entered  of  record,  but  no  entry 
was  made  of  the  default  at  the  last  of  the 
three  terms.  But  the  court  overruled  the 
objections,  and  sustained  the  validity  of  the 
Judgment  and  the  sale.  It  said:  'But  the 
provisions  of  the  law  do  not  prescribe  what 
sLall  be  deemed  evidence  tbat  such  acts  have 
been  done,  or  direct  that  their  performance 
shall  appear  on  the  record.  •  •  •  This 
leaves  the  question  open  to  the  application 
of  those  general  principles  ot  law  by  which 
the  validity  of  sales  made  under  Judicial  pro- 
cess most  be  tested.  In  the  ascertainment  of 
which  we  do  not  think  It  necessary  to  ex- 
amine the  record  In  the  attachment  for  evi- 
dence that  the  acts  alleged  to  have  been 
omitted  appear  therein  to  have  been  done.' " 
Tbe  court  announces,  as  a  cesiilt  ot  tlWM 
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opinlom,  iSmX  '*wfaere  a  eonrt  of  general  ju- 
rlHdlctlon  Is  authorised  hi  a  proceeding,  ei- 
ttav  statutory  or  at  law  or  In  equity,  to  brias 
Id*  by  publication  or  otlier  BBbstttuteA  serv- 
ice, ponresideiit  defendantB  Intefeated  in  or 
tiavtDg  a  Hen  npon  the  property  lytng  wttli- 
tn  Its  terrUioilal  juriedletlon,  bvt  Is  not  te- 
quired  to  place  proof  of  aerrlee  upon  tbe 
record,  and  tbe  court  orders  sncta  substitu- 
tive service,  it  will  be  presumed.  In  fBvar 
of  t3ie  Jmtodlcttoc,  ttiat  serrfee  waa  mada 
as  ordered,  altbmigli  ao  errideoce  thereof 
poars  of  recoid,  and  the  jndgiuent  of  the 
ooiuTt,  Bo  tar  aa  It  affects  aacii  pro^rty,  will 
be  valML"  See  Cbrlgnon  v.  Aator,  2  Bow. 
819;  Lessee  of  BoaweSl  t.  Sharp,  15  Ohio, 
447;  Van  Fleet,  CoU.  Attack,  «  366-B06,  834; 
BsEdg  T.  liowcr  (Ind.  Snp,)  21  N.  B.  lOM. 

From  these  authorities  It  would  seem  that 
judgments  venderod  against  nearesldents 
were  entitled  to  the  same  preeiwptloiis  as  in 
cases  of  perseual  serrlce.  The  cue  of  Oal- 
|iin  T.  Page  seems  to  be  at  variance  wltfli 
Che  cases  just  dted,  and  has  been  substaa- 
tttlly  overmled,  alCboagb  this  Is  dented  by 
the  court  In  the  oaae  «(  Applegate  T.  Mln- 
lae  Oo.  Tbe  rule  annmniced  In  tbe  ease  just 
dted  and  hi  Hahn  v.  Eelley  to,  we  think, 
for  tbe  best  interest  af  the  puUle  generally, 
and  essential  for  the  secority  and  repose  of 
titles  to  property  as  wdl  as  personal  rights. 
Accordltt^y,  we  ure  of  tbe  opinion  (a)  tbot 
the  sffldaTit  upon  applieatlfm  for  order  of 
publication,  and  the  order  based  thereon, 
under  the  Compiled  Laws  of  1876,  are  aot  a 
part  of  tbe  record,  and  their  exlstenoe  «r 
aonexlstenoe  cannot  be  appealed  to  tn  this 
collateral  attack  to  impeach  tbe  Terlty  of  tte 
record;  (b)  tbat,  the  recital  of  service  of 
process  net  being  coatmdfcted  by  anyUring 
appearhig  In  tbe  Judgment  roll,  the  ppe- 
sumptfon  Is  that  the  court  acquired  jurlsdlo- 
tlon  of  the  defendant,  and  In  this  eoUaterai 
proceeding  tbe  decree  of  divoroe  tbeve  ren- 
dered is  unassailable  and  conclusive. 

In  reaching  these  conchislons  we  have  tn 
mind  the  rule  tbat  collateral  assaults  op«Mi 
Jndgments  are  not  favored  unless  It  clearly 
appears  that  the  court  liad  no  jurledictlen  «r 
transcended  the  same,  and  especially  wlien 
the  equities  are  upon  the  «Me  of  the  party 
attempting  to  uphold  the  validity  of  tbe  de- 
cree. ■  Head  T.  I>aniels,  38  Kan.  12,  15  Pac. 
811;  OemmeU  v.  Rice,  IS  Minn.  406  (OIL 
371);  Ogden  T.  Walters,  12  Kan.  285. 

Plainticr  was  an  actual  and  bona  fide  resi- 
dent of  the  tvritory.  The  marriage  between 
her  and  Elliott  Butterwortta,  by  reason  of 
his  nonreeldence,  had  ceased  to  be  of  any 
practical  effect  The  court  bad  authority  to 
determine  the  status  of  the  plahitlff.  It  was 
a  proceeding  In  rem.  Mo  property  rights  or 
children  were  concwned,  and  no  personal 
Judgment  was  pr^ed  for.  Notice  to  the  de- 
fendant was  not  a  natumi  right,  but  be  was 
entitled  to  it  only  by  reason  of  the  statute. 
Berdoi  T,  States  aupra.  Be  reoeWed  notloe 


of  the  proeeeilDga.  1±  pnseesa  'was  brecn- 

lar  or  the  notice  defective,  he  eoold  have 
appeared  and  contested  the  firooeedinga 
firec  tC  the  Judgment  wvn  ecToaeons,  it  Is 
Inrulnerable  In  tills  attack.  Pettifocd  v. 
ZseUner,  45  Wtk.  362,  S  N.  W.  97;  Estate 
«f  Newman.  Cal.  220.  M  Pae.  887.  He 
was  not  misled  or  paejadlced.  He  regarded 
the  decree  as  icaUd,  -and  ooatracted  aew  rda- 
tkms.  The  pbdntiC  in  soed  faUh,  married 
the  daoeased.  Both  aeeepted  the  decree  of 
tbe  leonrt  as  valid.  Neither  oae  could  ques- 
tion Its  TaUdttEf.  Tb€7  had  acqntasced  in  it, 
aad  bad  validated  U,  area  If  it  were  invalid. 
Oosbsr  T.  Pnbaite  Ooart,  8  Utah.  GZ,  5  Pac 
C52;  Pettlfotri  v.  ISoeUner,  aucaa,;  C<^ton  v. 
Bapert,  60  Hleh.  329,  27  N.  520;  Hen- 
driek  t.  Whtttnere,  105  Mass.  36;  Arthnr 
V.  Israel,  16  Colo.  147,  26  Pac.  6L  After  m 
coeat  a  katp&t  ^  time,  aa«  bi  view  at  tbe 
new  neiatiooB  eontsaetid  ataoe,  the  CDvrt 
ougtat  to  indulge  In  any  niaaowMe  iirssuMip- 
tlon  that  waaid  .give  TaUdlty  to  the  ^decree, 
and  detemslns  thai  the  parties  wen  doly 
separated,  and  the  new  Teiatlons  were  not 
criminal  and  meretrtetotiB.  Wilson  t.  Holt, 
BS  Ala.  540,  8  aoath.  B21;  1  Blah.  Mar.,  Div. 
&  6^  SI  77,  058-058,  U4S,  U4»;  GazniU  ▼. 
OsrroU,  SO  741. 

Sound  reasiMiB  of  public  "ptritey  would  dic- 
tate the  upholding  of  the  decree  wliere  there 
taaw  beea  subsequent  marriages,  children 
bom,  and  fioperty  acquised;  eapedaHy 
when  the  court  had  Jvrlsdiotkm  of  the  sab- 
Jeet-matter,  and  whea  the  mily  oonteDtian  la 
that  process  was  Aeflectlve,  tboagh  defend- 
ant had  actual  notice  of  the  proceedings, 
and  was  ourt  imejudiced  In  ai^  manner.  If 
neither  can  question  the  validity  of  tbe  de- 
Diee,  If  both  are  'estopped,  wtiat  pilncipte 
of  justice  In  tbe  <caBe  ivonld  permit  tliitd 
parties  to  do  «o7  TUa  ease  was  tried  in  a 
court  of  equity.  We  cannot  see  why,  wtaea 
the  defendant  is  not  complain  tng  of  any 
wrong  done,  aad  when.  In  faf^t,  no  wrong 
was  -done  and  no  frand  perpetrated  tn  pro- 
curing tbe  divoree,  and  lie  bad  full  knowl- 
■edge  of  the  preeeedlngs,  same  tblrd  parly, 
in  a  collateral  prooeedlng,  can  qnesttoo  tbe 
Jodgment  becaose  of  Aefaetlve  proeesB.  It 
Is  a  matter  of  eommon  .knowle^e  tbat  la 
many  of  tbe  proceedings  of  probate  eourti 
of  tbls  territory  there  have  been  InfonnaU- 
ties,  and  perhaps  serious  trr^ulartties,  but 
for  years  thetr  adjudlcatlms  have  been  act- 
ed upon,  and  property  ilgfaks  have  been  ac- 
quired. Huodreda  of  dlvoroes  have  been 
granted,  and  new  relations  have  been  ca- 
tered into.  If  we  were  to  declare  this  de- 
cree invalid,  It  would  bastardize  many  chil- 
dren, disrupt  fatnllles,  unaetUe  tMes,  and 
bring  litigation  and  ttonble  to  many  hooies. 
We  think.  In  addition  to  the  reasooa  hereto- 
fore assigned  for  uphoUttag  tbls  decree,  the 
ones  just  suggested  arc  entitled  to  conaldar 
ation,  and  add  atrsnstll  to  the  miirliailuiis 
Just  reached. 
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2.  To  detenulne  wte  «ie  the  heirs  of  tke 
decedoit,  It  becomoi  mcoeBaary  to  ascertain 
the  ancestor  from  whom  the  Mtate  came. 
BoTAl  D.  Amy  et  aL  cwtend  that  the  estate 
descended  from  Dnsttai  Amy,  father  of  de- 
cedent; wbUe  the  other  parties  to  this  con- 
tn>vers7  atsert  that  It  was  eriglnaUy  ac- 
qulrod  and  owned  by  the  mother  of  the  de- 
cedeaot.  Ckn  the  trial,  coonMl  for  Addlla 
Young  at  al.  offered  the  dedaxstory  state- 
ment <a  dscwlenf  s  mother,  Aited  January  6, 
1872,  directed  tn  the  probate  Judge  of  Salt 
lafee  county,  1]^  which  alie  ebdmed  to  be 
the  owner  .and  occtrpant  (rf  the  premises  In 
controTsn^,  a^  petltkmed  to  be  adjudged 
the  ooQopuzit  and  owner  tiiereof;  also,  en 
order  of  the  probate  judge  dtbig  all  peruons 
interested  In  aald  pro|)ertgr  to  a^npBer,  and 
the  order  at  tbe  court,  whl<A  It  eeons  was 
not  «i£ned,  rccltlag  that  "the  case  duly  came 
<Hi  for  heattaig,  upon  the  appUcatloB  of  the 
party;  and  upom  Investigation  tbareof,  tbe 
evidence  addaeed,  the  afidaTtt  taeretn  filed, 
and  the  allegaUons  of  the  parties,  tte  oKirt 
is  of  the  (^dnlon,  and  It  te  so  otHenA  aad 
adjudged,  that  the  said  LaTira  O.  Smith 
[Amy]  la  the  original  ownw  of  [then  follows 
a  description  of  the  premleee   In  contro- 
versy]; and  it  la  furtiier  ordered  that  cer- 
tificate of  title  ln«e  In  aoewdaiice  thera- 
wlth."    Counsel  for  Royal  D.  Amy  et  aL 
objected  to  Ita  admlsslMi,  for  tbe  reascn 
that  It  was  not  algaed  by  the  probate  Judge, 
and  for  ^e  further  Tsason  that  it  does  net 
contain  a  finding  on  the  erldeBce  offered  In 
respect  to  tbe  claim  of  decedent's  mother 
for  the  ireintoes  in  question,  and  that  tbe 
record  la  not  compiete.  Objection  was  otcp- 
ruled.    Thereupon  a  deed  from  Daniel  H. 
Welle,  mayor  «f  Salt  lake  Ctty.  to  Lavira 
G.  Smith-Amy,  dated  AprU  28,  1873,  was  of- 
fered In  evidence  and  recelred,  over  the  ob- 
jection of  EEoyal  D.  Amy  et  aL  Couniel  for 
Uoyal  D.  Amy  et  al.  then  offered  In  evi- 
dence what  purported  to  be  a  copy  of  a  deed 
<lated  September  16,  1663,  executed  by  Due- 
tin   Amy  to  tala  wife,  decedent's  mother, 
wblch  contained  the  diaose:  "Unto  the  said 
Jjarira  Smith,  during  her  natural  life,  and 
after  her  decease  to  be  and  become  the 
praperty  Of  Oscar  A  Smith  Itbe  deceaaed], 
son  of  aaid  Xavlra  Smith,  the  said  property 
t>eixig  the  same  that  said  Dusdn  Amy 
creived   In   trade  from  CSaud  CUyde,"  etc. 
riiey  also  oCTered  the  depoaltlou  of  Boyal  D. 
Amy  to  prove  tliat  the  deed  was  delivered 
bo  decedent's  mother,  and  they  claim  that 
tbe  prop^ty  was  held  by  Mrs.  Amy  as  trus- 
ee  for  the  decedent,  and  that  the  property 
nraa  nerw  owned  by  her,  bat  descended  to 
lecedent  from  bis  father.  We  do  not  agree 
jvlth  fM)unfl^  In  this  position.  At  the  time 
>f    the  allured  deed,  executed  by  Duadn 
km;,  he  had  no  Interest  tn  the  property 
vlilcb  eoald  be  charged  with  a  future  ea- 
ixtje.    He  could  do  nothing  more  than  trana> 
rer  posasBsltHDi  txy  any  Uutninwnt  wbldi  ha 


migbt  execute.  Buxt(m  t.  Traver,  180  V.  3. 
235,  0  Sup.  Ct  609.  In  the  case  of  Whitte- 
more  v.  Cope  (Utah),  40  Pac.  266,  It  was 
claimed  that,  beeauae  the  property  was  the 
homestead  of  the  deceased,  his  wife  (who 
continued  to  reside  thereon)  could  not  hold 
It  adTeraftly,  and  that  ehe  held  only  a  life 
Intereat  tiiereln.  Hie  court,  BpeaUng  of  this 
dabu,  'say:  "In  1808  the  land  lawe  of  1^ 
IJnIted  States  were  extended  over  Utah,  and 
the  mayoral  entry  was  made  In  November, 
1871.  •  •  *  Tliomas  Ck>pe,  fleeeaaed,  had 
Bo  estate  whatever  tn  said  lot,  not  even  an 
iuchoate  right.  He  could  not  devise  it  and 
give  tltte,  end  It  would  not  pass  to  fais  beln. 
No  Interest  ttaat  he  posmBsed  could  be  the 
fdondatlon  upon  which  to  predicate  a  home- 
stead title,  and  out  of  his  naked  posBesalon 
BO  estatw  in  life  or  remaluder  could  be 
carved."  The  case  of  Dnfte  t.  Beggel  <de- 
efded  by  this  court)  S7  Tuc.  6ffl,  we  think,  U 
declatve  on  this  cpsestlen.  In  tbat  ease 
Qeorge  Gmiyn  executed  to  his  daughter  a 
deed  of  tbe  j^rnlms  in  controreFsy  In  1866, 
eonveying  a  life  estate  to  ber,  with  remain- 
der In  fee  to  such  Of  ber  beira  as  8be  might 
appoint  The  court,  speaking  to  tbe  ques- 
tion, flay;  **At  tbe  time  of  t^e  execution  of 
the  Oronyn  deed,  the  grantor  had  no  other 
right  or  title  to  the  land  than  a  simple  pos- 
seesion.  Tbe  land  was  public  laud  of  the 
United  States,  and  no  statute  then  provided 
tor  its  aale.  •  •  '♦  The  town-elte  act  un- 
der which  title  was  obtained  was  <raacted 
March  7,  1807,  and  the  act  of  the  territorial 
legislature  inesctlblng  the  uecessary  regu- 
lations thereunder  was  passed  February  17, 
1669.  *  *  *  The  -second  section  enacts 
that,  within  thirty  days  after  the  entry  of 
the  town  rite  by  the  corporate  auttioritles, 
they  shall  give  a  pFeecrlbed  public  notice 
thereof.  Section  8  prescribes  that,  *withln 
six  montbe  after  the  first  publication  of 
Bu^  notice,  each  and  every  person  *  *  * 
claiming  to  be  the  title  owner,  or  possessor, 
f>ccupant  or  occu^mts,  er  to  be  entitled  to 
the  occupancy  or  possession  of  such  land. 

*  *  *  shall  file  a  statemrat  in  writing 
with  the  probate  court  of  Hie  county,  con- 
taining a  deecrlpttoD  of  the  land  claimed, 
Rnd   the   specific   right   claimed  therein. 

*  *  *  That  all  peraom  fStllng  to  make 
and  deliver  such  statement  within  the  time 
limited  in  this  section,  ahall  be  forever 
barred  from  the  right  of  claiming  or  recov- 
ering  such  land  or  any  interest  or  estate 
therein,  or  any  part,  parcel  or  share  thereof 
In  any  court  of  taw  or  equity.'  •  •  * 
On  March  26.  1872.  Llzsle  D.  Wilson  filed 
with  tbe  clerk  of  the  probate  court  of  Salt 
Lake  county  her  statement  describing  aaid 
premtees.  but  alleges  ttet  she  la  sutitled  to 
a  life  estate  in  the  said  pleoe  or  parcel  of 
land,  remainder  to  her  lawful  and 
prays  that  a  fee-simple  deed  nuy  Issue  ta 
her;  and  further  referring  to  tbe  Oronyn 
deed  and  the  bo<A  and  date  «<  Iti  tsesrd  «• 
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a  source  of  bw  rlgbt  •  *  •  The  probate 
court  adjudged  Lizzie  D.  Wilson  to  be  the 
lawful  owner  of  po88e88t<Hi  of  tbe  said  prem- 
ises, and  to  be  entitled  to  a  deed  thoreof  in 
fee  simple.  •  •  *  But  It  Is  contended  that 
lAzxlii  D.  Wilson,  b^ng,  as  claimed,  «itltled 
to  a  life  inturest,  stood  In  the  relation  of 
trust  towards  those  entitled  in  remainder, 
and  that  the  trustee  having,  by  a  breacb  fit 
duty,  acquired  the  title,  equity  will  hold  h» 
as  trustee  for  the  remainder-men,  notwith- 
standing their  fbUure  to  file  the  required 
statement;  In  other  words,  that,  although 
the  statute  sttempto  to  bar  any  one  so  fail- 
ing from  thereaf^  claiming  any  estate  in 
any  court  <Mt  law  or  equity,  there  is  one  par^ 
tlcular  estete  which  such  person  can  still 
claim  in  a  court  of  equity.  We  find  nothii^ 
in  the  stetute  to  warrant  this  cfmclnsl(m. 
In  referring  to  a  similar  statute  of  tbe  terri- 
tory of  Colorado,  the  supreme  court  of  the 
Ui^ted  States  said:  *No  language  could  be 
more  explicit  to  make  the  failure  to  deliver 
the  statement  within  the  time  specified  a 
bar— an  absolute  bar— to  the  recovery  of  the 
same,  howevw  strong  might  be  the  equl- 
teble  claim  to  the  land  so  lost'  O^eld  v. 
Mcaelland,  16  WalL  335.  •  •  •  In  any 
event,  the  legislature  did  not  see  fit  to  ex- 
empt trustee  from  the  benefit  of  the  stet- 
nt^  nor  tiie  owners  of  equlteble  estate  from 
Its  bar;  and  the  duty  <tf  the  court  Is  to  de- 
clare the  law,  and  not  to  make  It.  *  *  * 
Appellants,  having  failed  to  file  the  required 
statement,  are  precluded  from  recovarlng 
any  estete  in.  the  premises  created  by  tbe 
Cronyn  deed,  and  adverse  to  the  fee-slmple 
mtaXa  conveyed  to  Lizzie  D.  Wilson  by  tbe 
mayor  of  Salt  Lake  City."  It  was  the  duty 
of  the  probate  Judge  to  ascertain  the  ques- 
tion of  occupancy,  and  his  adjudication  and 
the  deed  Issued  to  decedent's  mother  by  ttie 
mayor  of  Salt  Lake  City  are  conclusive  in 
this  collateral  atteck.  Hlng  v.  Foote  (Mont) 
23  Pac  &1S;  Smelting  Co.  v.  Kemp,  104  tT. 
S.  MT;  Rogers  v.  Thompson,  9  Utah,  47,  S3 
Pac.  234;  Society  v.  Dalles,  107  U.  S.  386^ 
2  Sup.  Ct  6T2;  Baker  v.  BrlckeU  (Cal.)  25 
Pac.  482. 

Whether  or  not  a  trust  arose  In  favor  of 
decedent  by  the  deed  from  Dnstln  Amy  it  Is 
not  necessary  for  us  to  detcnnlne,  but,  under 
the  anthorltleB  above  rtferred  to,  it  Is  dear 
the  legal  title  to  the  premises  passed  to  lAvira 
Amy  by  the  mayor's  deed,  and  that  she  is 
to  be  regarded  aa  the  person  who  first  brought 
the  proijerty  Into  the  family.  But,  if  It  is  ad- 
mitted that  Dustln  Amy  had  an  eqniteUe  In- 
terest In  the  premises,  upon  the  death  of  lA- 
vira  Amy  the  legal  estate  descended  to  bar 
heirs;  and,  where  the  legal  and  equlteble  ee- 
tate  In  the  same  land  become  vested  In  the 
same  person,  the  equlteble  will  marge  In  the 
legal  estate.  Whyte  v.  Arthur,  17  N.  J.  Elq. 
523;  1  Ferry,  Trusts,  i  347.  In  the  case  ftf 
Nicholson  V.  HalB^,  1  Johns.  Oh.  420,  It  was 
held  that  tbe  equlteble  estate  inherited  from 


one  ancestor  merged  In  tbe  legal  estate  In- 
herited from  the  other  ancestor,  and  did  not 
open  or  separate  at  the  death  of  tbe  heir,  and 
that  the  course  of  descent  ct  tbe  propertj 
wblch  tad  been  so  inherited  Is  to  be  detennin- 
ed  by  legal  tltie.  See  Patterson  ▼.  I^nison, 
46  Ohio  St.  90^  12  N.  B.  631;  Shepsxd  T.  Tiylor 
(B.  I.)  3  AtL  883. 

8.  Having  determined  that  tbe  land  In  ques- 
tion was  originally  owned  by  tbe  mother  of 
Oscar  A.  Amy,  and  passed  by  descoit  to  deced- 
ent snd  Laviia  O.  Smith,  the  qneflOan  then 
arises,  who  are  the  heirs  of  the  deceased?  The 
stetute  of  Boccesrion  provides  tiiat,  if  **tbe  de- 
cedent leave  no  issue,  the  estate  goesaie-balfto 
tbe  surviving  husband  or  wife,  and  the  other 
to  the  decedoifs  mother  and  Cather  In  equal 
shares,  and  if  either  be  dead  die  wbt^  of  said 
half  goes  to  the  other.  If  there  be  no  fatbtr 
or  mother,  then  one-half  goes  In  equal  slians 
to  the  kmotherB  and  slstera  of  flie  decedent, 
and  to  the  children  of  any  deceased  penoo 
right  of  representation.  If  the  decedent  leare 
no  Issue,  nor  husband  nor  wife,  tbe  tstna 
must  go  to  hfs  father  and  motber  In  equal  >l-'- 
grees,  or  if  eltiier  be  dead  then  to  tbe  Dti*f. 
*  *  *  If  the  decedent  leave  a  santrtD-^' 
husband  or  vlfe^  and  neither  iasne,  btbci, 
mother,  brotho',  <a  rister,  the  wbtde  estate 
goes  to  the  surviving  husband  or  wife."  2 
Oomp.  lAws  Utah,  p.  123.  Section  2749  te 
the  same  act  la  as  follows:  "Kindred  of 
balf  Mood  Inherit  equally  with  ttiose  of  tbe 
whole  blood  la  the  same  d^rree,  unless  tbe 
inheritance  come  to  the  intestate  by  descent, 
devise,  or  gift  of  some  one  of  his  ancestora. 
In  which  case  all  those  who  are  not  of  th» 
blood  of  such  ancestor  must  be  exdoded  from 
such  Inheritance." 

Apprttamto  Royal  D.  Amy  et  al.  claim  tta: 
tbe  irtatute  has  abolished  the  rule  iwevaOiDs 
at  conmum  law,  vl&  that  half  Uood  ooold  not 
Inbwlt,  and  that,  tiiough  they  are  tbe  half 
brothers  and  sltAars  of  the  deoessed,  they  an 
heirs  to  his  estate,  and  inherit  the  entire  pni- 
erty,  unless  Jennie  Amy  shall  be  conskleral 
his  lawful  vrife,  in  whicb  evmt  tbey  will  l< 
entitled  to  one-half.  It  is  dear  that.  anl<^ 
the  section  last  reCeired  to  is  a  modlflcatkn 
or  Umltetlon  of  the  iHeceding  .  js.  their  po!^.- 
tion  Is  correct  Subdivisions  5,  7,  and  8  of 
section  2741  would  indicate  that  It  was  a« 
purpose  of  the  l^^slature  to  hold  tbe  pn^fs-^ 
hi  the  family  <tf  the  pniposltns;  and  sectkn 
2756,  which  enacta  that  If  no  Iasne  be  1^  I17 
tbe  deceased,  nor  husband,  nor  wife,  and  tlx 
mother  be  living,  the  estete  goes  to  tlie  motltr 
and  If  tbe  estete  came  to  him  as  an  advaD-> 
ment  from  Us  father  uid  he  be  livlne.  &t>  - 
estete  goes  to  the  tether,  seems  to  look  to  tke 
same  residL  In  answer  to  section  27-491,  it  ^ 
claimed  that  it  can  have  no  application  ex- 
cept In  cases  of  next  of  Un  of  the  half  bk<>^ 
and  the  whole  tdood  In  equal  d^ree;  that  u 
if  the  claimant  be  within  ai^  ct  the  clas*^ 
expressly  preferred,  viz.  dther  wife,  child, 
emt,  brother,  or  sister,  this  simple  tact  of  ctc: 
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r^tlMishlp  to  the  deceased  Ib  by  the  statote 
made  sufficient,  without  iaqtiiriDg  as  to  blood, 
or  tbe  source  from  which  the  estate  came.  We 
cannot  agree  with  cotmsel  hi  tbe  views  so 
learnedly  pat  forth  by  them  nor  with  the  de- 
cisloiis  cited  by  than  from  21  Mich.  229  (Ryan 
T.  Andrews);  82  Mich.  70  (Rowley  t.  Stray); 
and  43  W1&  107  (KlrkendaU's  Bstate).  The 
Btattite  tacIearandiinamblguons,andmean8  pre- 
cisely what  the  words  Import,— that  kindred  of 
tbe  half  blood  are  excluded  from  Inheriting  prop- 
erty that  deBcended  from  a  line  In  which  they 
are  not  related.  The  word  "ancestor,"  as  used 
In  thlfl  connection,  Is  oonetmed  to  mean  the 
last  possessor  before  the  decedent;  that  Is,  the 
person  from  whom  the  land  Immediately  de- 
scends to  the  decedent  The  propocdtus  of  Os- 
car A.  Amy  and  Lavlra  O.  Smith  was  thdr 
mother,  and,  upon  tbe  death  of  Lavlra  G. 
Smith,  her  estate  was  Inherited  by  the  deced- 
ent herein.  The  estate  In  question  "came  by 
descent  to  the  Intestate,"  Oscar  A.  Amy,  from 
his  ancestors,  la^ra  0.  Amy  and  Lavlra  C. 
Smith.  Gardner  t.  Collins,  2  Pet.  88;  Ontter 
V.  Waddlngbam,  22  Mo.  264;  Valentine  t. 
Wetherlll.  SI  Barb.  660;  West  t.  WlUlams,  IS 
Ark.  693;  Wheeler  v.  Clutterbnck,  52  N,  Y. 
70;  White  t.  White,  19  Ohio  St  534;  note  to 
Preecott  v.  Carr,  61  Am.  Dee.  660. 

Before  Royal  D.  Amy  et  al.  can  Inherit  any 
portion  of  the  estate  of  the  decedoit,  they 
must  trace  th^  blood  to  tbe  propositus  through 
whom  decedent  Inherited  tbe  ^mperty.  They 
cannot  connect  themsdves  In  this  manner  with 
the  mother  of  Oscar  A.  Amy,  from  whom  he 
Inherited  an  undivided  one-half;  neither  can 
they  trace  their  blood  to  his  half-slst^',  from 
whom  he  Inherited  the  remaining  half.  Per- 
kins T.  ^onda.  2S  Wis.  90;  Kelly's 
T.  McUnIre,  15  Ark.  58U;  Den  v.  Searing,  8 
N.  J.  I^w,-  847;  DeadridE  v.  Armour,  10 
Hnmpb.  89a  The  provisions  of  the  statute 
under  which  brothers  and  sisters  may  Inherit 
are  to  be  cmutnied  with  refermce  to  the  sec- 
tion precluding  kindred  ot  the  half  blood  from 
Inheriting  estates  descending  from  the  ancestor 
of  the  decedent.  KeUy's  Heirs  v.  McGuh^ 
snpra.  In  the  cases  above  dted,  and  par- 
ticularly Kelly's  Heirs  v.  McGulre  and  Cut- 
ter T.  Waddlngbam,  this  question  has  been  So 
exhanstively  discussed,  and  statutes  similar 
to  ours  conatrued,  that  we  feel  it  would  be  a 
superfluous  task  to  elalwrate  what  we  have 
said.  The  overwhelming  weight  of  authority 
is  against  the  views  of  the  Michigan  and  Wis- 
consin courts,  and  we  see  do  reason  for  de- 
parting from  the  rule  so  well-nlgb  universal. 
The  statute  of  successloD  was  passed  In  1884, 
and  the  legislature  had,  presumedly,  before  it 
tbe  almost  unbroken  line  of  authorities  bus- 
taintng  the  construction  against  which  appel* 
lants  contend.  To  tbe  legislature  must  be  com- 
mitted the  labor  of  changing  the  statute.  If 
change  is  desirable.  Under  our  view  of  the 
statute,  Jennie  Amy  la  tbe  sole  betr  of  her 
husband. 

Tlie  Judgment  of  the  lower  court  Is  reversed, 
end  tbe  cause  remanded,  with  directions  to 


enter  a  decree  In  favor  of  the  appellant  Jennie 
Amy,  awarding  her  the  entire  estate  of  the 
decedent 

BASTCH,  concm. 


WBLL8  T.  KELLBT  et  at 

(Supreme  Court  of  Utah.  Dec.  21,  1895.)  , 
AmABAKOi— Waiver  o»  Objbotio:i8. 
Where  the  administrator  appears  by  at- 
torney, without  objection,  at  the  hearing  of 
the  application  by  his  sureties  to  be  relieved 
of  future  liability,  he  waives  any  technical  rigltt 
as  to  the  service  on  him  of  the  citation. 

On  rehearing.  Beafflrmed. 

For  original  opinion,  see  40  Pac.  705, 

BARTCH,  X  This  case  was  decided  at  the 
present  term,  and  afterwards  a  rehearing  was 
granted.  Our  attention  is  now  directed  to 
tbe  guestl(Hi  whether  the  probate  court  had 
jurisdiction  to  remove  the  administrator; 
that  is,  whether  the  publication  of  the  citsr 
tlon,  as  made  under  the  order  of  said  court 
and  shown  by  the  record,  was  sufflclent  to 
give  the  court  Jurisdiction,  on  the  said  27th 
day  of  Noveml>er,  to  make  the  order  of  re- 
movaL  HiIs  question  it  Is  not  necessary  to 
decide,  because  the  question  which  Is  deci- 
sive of  this  case  is  whetlier  the  court  law- 
fully released  the  sureties  on  the  administra- 
tor's official  bond,  and  the  former  opinion  of 
this  court  Is  limited  to  this  question  because, 
as  therein  stated,  the  district  court  dismissed 
tbe  appeal  from  the  probate  court  on  the 
ground  that  there  was  no  undertaking  on  ap- 
peoL  The  order  releasing  the  sureties  was 
made  before  an  appeal  was  taken  from  any 
of  the  orders  Included  In  the  appeal,  and,  if 
that  (vdw  was  valid,  then  the  weal  was  in- 
effectual, for,  in  such  event,  rule  24  of  the 
supreme  court  {2S  Pac.  vl.)  would  not  avail 
the  appellant;  nor  would  the  (500  bond  giv- 
en for  the  sale  of  real  estate  avail  him;  and 
he  filed  no  other  appeal  bond.  It  also  ap- 
pears from  the  transcript  that  tbe  attorney 
for  the  appellant  was  present  "during  the 
hearing  of  application  of  sureties  to  be  re- 
leased" from  future  liabillttes  under  the  fa- 
cial bond,  and  it  seems  no  objectioa  was 
made  on  the  ground  that  the  i*PT«Hng  was 
premature,  or  on  any  ground.  Among  tbe 
sections  of  the  statute  applicable  to  the  deter- 
mination of  this  question  ia  found  section 
4070,  Oomp.  Laws  Utah  1888,  which  reads  as 
follows:  **When  a  surety  of  an  executor  or 
administrator  decree  to  be  released  from  le- 
sponslblUty  on  account  of  future  acts,  be  may 
make  application  to  the  probate  court  or  the 
Judge  thereof,  for  relief.  The  court  or  Judge 
must  cause  a  citation  to  tbe  executor  or  ad- 
ministrator to  be  Issued,  and  served  person- 
ally, rcA]ulring  him  to  appear  at  a  time  and 
place  to  be  therein  specified,  and  to  give  other 
security.  If  he  has  absconded,  left  or  re- 
moved from  the  territory,  or  If  he  cannot  be 
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fonnd  after  due  dnigetice  and  Inquiry,  terr- 
Ice  may  be  made  as  provided  In  Bectlon  42  of 
tbls  cbapter."  Section  42,  here  referred  to, 
amons  other  things,  proTldea,  regarding  serv- 
ice of  citation  In  such  caeea,  aj<f(rik>VMi  '^f 
he  has  absconded,  cannot  be  found,  It  may 
be  served  by  leaving  a  copy  of  it  st  ids  place 
of  residence,  or  by  such  publication  as  the 
court,  or  the.  Judge  thereof  niay^  order." 
There  are  other  sections  of  the  statute  wlilch 
have  some  bearing  on  tbls  case,  among  them 
being  section  4073;  which  provldesc  "The  ap- 
plication antliorlzed  by  tbe  nine  preceding 
sections  of  this  chapter  may  be  heard  and  d&- 
termlDad  at  any  time.  All  orders  made  there- 
in must  be  eirt:«ed  npon  the  mlnutea  of  the- 
conrt"  Considering  such  facts  as  we  are 
able  to  glean,  from  the  very  Imperfect,  un- 
skillful, and  Illogical  abstract  and  transcript 
bk  thla  caacv  we  think  the  proceeding  of  the 
probate,  court,  under  tbe  petltlen  for  tbe  re- 
lease at  tha  saretlee,  was  a  nibstantlal  com- 
Idlanae  with  tbe  atatnte,  and  that  the  sure* 
tl«a  wen  lawfullF'  releaoed;  bat,  if  th«  pro- 
ceeding, wwe.  oOitrwlae,  still  ttie  appeilant 
could  not  be  beard  ,  to  oranplalni  becanse,  hav- 
ing appeared  by  couna^  at  the  haw  rinft.  witb> 
oat.  making  obj^tlon*.  ba  walviel  any,  tec^ 
lUcal  right  as  ta  sarrice  of  ettatlon  whteb  tm 
mtebt  hftTO  bad.  We  tbentforavadbwe  to  the 
judtfrnuLt  annBunoed  la.  oar  fonoMr  o^UiIdb. 

HB&BiiT,.a  j^.aiid.Kara«nd  bolapp,. 


GOiDDARD  V.  FABSOM»etaL 

(Bdpmme  Goott-  of  Utak   Dee:  2U  ISOK). 

SHBaiMi  *m  ComrABLBsi-XiiA'KUTiM— Waom- 
rxm  EsaoovKni. 
Tbe-  ■cteni*'  and  sale  of;  pcvperty  bi  tficr 
bands  Fofi  a  railroad  oonuMJiy,  qel  ^scation  fa»> 
Bfied  hs  a  jadgment  creditor  o£  the  owner  after 
tile  servlos  Iqr  socb  officer  of'a  writ  of  garaiah- 
wmtt  OB  the  eonqMmy  la  an  aetlaa  anothw 
peraoB  acainrt.  aoob  ownn  de.  not  render  the- 
officer  liabto  f op  the  value,  of.  the.  property  to  the. 
person-  at  whose  aoit  tbe  writ  of  garnishment' 
was  issaedi 

AppeaL  fiiom  dlstdbt  oonrt;  beftse  Jtistlce 
Bamiiel  A.  Merritt. 

Action  by  Joseph  Godd^trd  agjdnsC  H.  IT. 
Parsons  and  others.  There  was  a.  Judgment 
for  defnidants,  and  plaintUT  appeate.  Affirmed. 

deft  Wb  M-t^itc  and  J..  W..  Judd,  fOs  appd- 
lant    RawUoB  St  Grtbchlew,  for  ceepoadenta. 

BQLAPP,  X  la  tUa  actlaa  the  plaintiff, 
Joaeidi  H.  Goddud,  on  tha  IStfa  day  of  Auguat. 
1801,  brought  an  action  la  the  district  court 
olt  the  TbM  judldal  dtotxlet.  of  Utah  against 
Jobn.  W.  Tmmc  and  U»  Utah  Omtntf  Ball- 
MvOoBpanytoreoow  Oieanm  of  $7,400.85. 
On  the  Hune  day  h*  caused  ta  be  Issued  a 
Witt  €f  attachment  tsom  said  court,  which  was 
diracted  to  tbe  United  States  marshal  for  the 
territory  of  Utah,  and  c(»amanded  him  to  at- 
tach tbe  propurty  of  tbe  def  okdants  in  said 


sOM.  John  W.  Tonng  and  the  Utah  Central 
Ballway  Company,  suffldent  to  aatisTy  tbe 
plalntUTs  demand.  On  the  14th  oC  Aognst. 
iaei«  tUa  writ  of  attachment  and  tbe  sno- 
mons  thereon  Issued  were  deUvered  to  one- 
A.  O.  I>yer,  wfao  waa,  thai  m  dnly  a^wiated, 
gnailfied,  and  acting  ^uty  Untted,  States  mar- 
aud. On  the  day  last  mexnttoned.  tbe  Rio 
Grande  Western  Baiiway  Gompanj  bad  la 
their  pmseaslaa  and.  onder  their  coBtrol  ahont 
1,000  tons  of  sbeel  rails  scud  88  box  cam,  coo- 
signed  to  John  W.  Xoang,  one  of  the  dcfad- 
ants  in  said  action.  T3ie  defendant  berein 
SlUaa  EL  Pacsona,  tmder  and  bj  virtue  of  the 
said  writ  of  attaclimen£  s^ed.  a  writ  of  gar- 
ntobmeiit  iqmk  tfa*  Bio  Orande  Western  Rail- 
way Company,  and  made  his  r^nm  on  the 
writ;  redtlnc  the  fiact  tbat  he  had  gamtehed 
tbe  above-named  propwl^,  and  attached  to  It 
a  Btatcxnenl  from  tbe  Bio  Grande  Western  Ball- 
way,  in  whldi  they-  admitted  that  tbey  had 
the  property  hi.  their  poeeeadoo.  and  that  It 
wasicomtgned  as  feetglnhto  the  defendant  John 
W^  SaonK  and;  also  asserted  that  tbey  btU.  a 
pdor  lien  oa  saM.  propwty  for  frelffbt,  demnr- 
rage,  and  atonffs*  aranoatlag  to  $34,627.37. 
and  that  they  bdd  said  property  under  said 
llCD  until  tbe  said  sum  waa  pakL  Tbey  ate 
stated  that  th^  bad  no  lokowledge  aa  to 
whetbar  tfae  John  W.  Young  to  whinn  tbe 
pwperty  waa  omsigned  waa  the  same  Jolm  W. 
Yoong  aa  msntlmed  in  the  attaehaiqit  as  tbe 
defendant  therein.  Snbaeqpeatly  tbe  raOroad 
osmpany  sold  a  suffldeni  qpantl^  of  the  pn^ 
aty  to  eatlafy  thdr  charges,  leaving  a  balanoe 
of  219  tcaut  ctf.  steel  rallsi  which  the  United 
States  maiabal  obtained  flcenLtha  railway  can- 
pans,  and  stdd  the  same  under  and  by  virtne 
(tf.tbe  exeentlon  wMcb  was  Issued  to  hdm  npoo 
another  iudg^vent.  Thereupon  the  plaintiff 
brongbt  this  action  asabnt  BUIaa  H.  Parsooa 
aa  United  States  nuusbal,  and  against  the 
olber  deflacdants  aa  f*^  hnndwiwn.  for  fft^i*"f 
to  perform,  his  duty  aai  aoeh  marshal.  To  tUs 
oooQiplalAt'  tbe  defendants  dflmmxed  on  the 
annmd  that  the.  aame  doea  net  state  facta  aufll- 
dent  to  oonstltatea  oanae  of  action. 

Tbe-pdnclpal  quMthm  preeanted  in.  this  case 
la  whcttav  tbe  aaiviee  oi.  the  witt  of  attadi- 
ment  by  gamiatiBMnt  places  upon  tbe  officer 
aervlilg  tb»  writ  tbe  duty  of  safely  kaepiiv 
tbe  paoiierty  for  tbe  beo^t  of  tb».  attaching 
mdttor.  In  thla*  case  it  muit.  be  pcesmned 
tiiat  In  asnlny  tbe  writ  far  gamlahlng.  the  nO- 
w^conqiMyDQFths  efflosr  did.  ashy  dlncOoB  of 
tin  p¥'»«ff,  aa  provided  by  asctkn  3311. 
Goaq^  lAWi  Utah.  That  being,  the  case,  tbe  of- 
ficer bad  dlaebarged  hie  full  duty,  ts  the  plata- 
ttff  when  he  garnjahed  tbe  company  and  made 
return  tberaef  upon,  his  wrtt.  So  far  aa  the 
TffOffBitx  la.  dl^atft  waa  oonoemed,  the  ymi 
was  then,  fnnctua  offictop  aod>  the  officer  wb* 
served  it  waa  cbavgad  with  no  fnrtber  dnt; 
in  ragard  to  tbe  nc^^esty,  and  covld  not  tha 
be  goUtr  of  any  negleot  respecting  tt  What 
we  term  "garnishment"  is  substantially  what  h- 
Mnnnn  rhnnrttfl  and  ottKt  New  ^^"g**"**  staffs 
la  known  aa  the  "tniatea  pKooGM."  It.  b  sc 
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termed  because  process  of  law  the  holder 
of  the  property  of  the  debtor  la  constituted  a 
trustee  of  the  property  for  the  creditor.  Our 
statute  directs  bow  this  shall  be  done.  As  a 
preliminary,  there  must  be  a  c(»nplalnt,  aflS- 
davit,  and  bond  filed  by  the  creditor,  and  the 
writ  issued  by  the  court;  then  service  of  the 
writ  must  be  made  upon  the  holder  of  the 
property.  There  the  duty  of  the  office  with 
the  writ  ends,  unless  the  gamisbee  deliver  up 
the  property  to  the  officer,  or  the  gamisbee  Is 
brought  Into  court  upon  complaint,  and  required 
to  deliver  the  property  to  the  officer.  Comp. 
Laws.  SS  3315-3317.  In  this  case  neither  of 
these  was  done.  The  officer  was  not  the  at- 
torney for  the  plaintiff,  but  the  officer  of  the 
court  serving  Its  process,  and  when  tbe  writ 
was  served  by  garnishment  and  returned  Into 
court  he  had  nothing  further  to  do  with  the 
writ  or  the  property  In  the  hands  of  the  gar- 
nishee. The  plaintiff  had  directed  the  officer 
to  garnish  the  railway  company  Instead  of 
seizing  the  property,  and  it  must  be  presumed 
that  the  plalntlfT  was  not  willing  to  seize  the 
property  and  contest  the  lien  of  the  company, 
but  preferred  to  make  the  company  his  trus- 
tee, and  have  his  remedy  against  It.  If  he 
neglected  to  take  the  necessary  st^  to  hold 
the  trustee,  he  should  not  be  rewarded  there- 
for by  a  Judgment  against  the  officer  who 
pn^wriy  served  the  writ  as  directed.  Suppose 
an  ^ecutlon  against  the  same  def^idants  had 
been  placed  In  the  officer's  hands  the  day 
after  he  returned  the  writ  of  attachment,  or 
tbe  day  after  he  had  served  the  writ  of 
attachment  by  garnishing  the  railway  com- 
pany, and  the  Judgment  creditor  had  denied 
the  lien  of  the  railway  company,  contending 
that  the  property  was  the  property  of  the  de- 
fendant^ free  of  all  liens,  and  had  Instructed 
Oe  officer  to  levy  the  execution  by  seizing  the 
property  itself,  preferring  to  contest  the  lien 
to  taking  chances  of  a  Judgment  against  the 
holdn  of  tbe  property  as  garnishee  for  the 
Mum  ttiat  tbe  garnishee  might  be  of  doubtful 
n^onilbUltr,  tt  would  ba  tbe  right  of  the 


creditor  to  have  the  execnfloD  levied  upon  the 
property,  and  It  would  be  the  duty  of  the  of- 
ficer to  so  levy  It  Hlbbard  v.  Zenor,  T5 
Iowa,  471,  89  N.  W.  714;  Thomas  v.  Man- 
ufacturiDg  Co.,  76  Iowa,  736,  89  N.  W.  874. 
If  the  railway  company  or  any  other  person 
should  claim  the  property  levied  upon,  the 
rights  of  tbe  parties  could  be  tried  summar- 
ily; but,  even  If  decided  against  the  execu- 
tion creditor,  the  officer  would  be  bound  to 
keep  the  iH*opaty  under  levy,  if  Indemnified. 
Cranp.  Laws,  S  8427.  In  this  case  the  writ 
of  attachment  was  levied  by  gamlahlng  tbe 
railway  company,  August  14,  1891.  The  rail- 
way company  made  a  statement  September 
4,  1891.  The  writ  was  returned  S^tember 
15,  1891.  Under  the  garnishment  the  officer 
did  not  take  nor  become  ^titled  to  tbe  posses- 
sion of  the  property.  2  Walte,  Attacbm.  { 
338;  8  Am.  &  Eng.  Knc.  Law,  1107-1201. 

The  complaint  also  discloses  that  the  mar- 
shal, subsequent  to  the  return  of  the  writ  of 
attachment  and  the  sale  of  the  greater  part 
of  the  jwwpwty  by  the  railway  company  to 
satisfy  Its  lien,  was  given  a  writ  of  execution 
against  the  owners  of  216  tons  of  rails,  and  di- 
rected to  levy  the  writ  by  seizing  the  rails.  H& 
did  BO  as  directed,  sold  the  rails  upon  the  exe- 
cution, as  was  his  duty.  With  the  writ  of  attach- 
ment returned,  he  owed  no  duty  to  the  plaintiff, 
and  when  tbe  execution  was  placed  In  his  hands 
It  was  his  duty  to  levy  it  as  he  did.  If  the 
plaintiff  hxis  suffered,  It  Is  tbrough  bis  own 
neglect  in  failing  to  proceed  to  bold  the  rail- 
way company  as  garnishee,  or  through  the  &ult 
of  the  railway  company  in  discharging  Its  duty 
to  the  plaintiff  as  gamisbee;  but  in  neither 
case  could  the  marshal  or  bis  bondsmen  be 
called  upon  to  make  good  the  loss. 

Hiere  are  other  points  presented  Id  this  case, 
but,  as  the  determination  of  this  point  would 
seem  to  be  decisive  of  the  case,  it  becomes  un- 
necessary to  pass  upon  those  polnta.  JndC- 
ment  ot  the  lower  court  affirmed. 

BABTOH  and  KINO,  JJ.,  OODCOb 
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Abatement. 


Of  nniBance,  see  "Nui. 
Plea  in,  we  *neading." 

Absence. 

Of  coniHwl  u  sroonii  for  oontlniMi^  tee 

•■Criminml  Law.^ 
 for  new  trial,  see  "New  TriaL" 

AbstraotB. 

Of  reoud  on  aj^eal,  see  "AppeaL* 

Aoddent. 

See  "Negligence." 

AooommodatioiL  Papea. 

Bm  ■•Nwitiable  Inatmments." 

Aooomplioe. 

Tcatbrnnv  «t»  •««  "Criminal  Law." 

Aocountdng. 

Bf  oxeentor  or  administrator,  see  **KucBtan 
and  Administrators." 

AGKNOWLHDGMBIIT. 

A  conveyance  of  tand  other  than  a  homestead, 
by  a  huslMind  alone,  transfers  his  title,  though 
it  is  not  acknowledged.— Bosmthal  t.  Metced 
Bank  (Oal.)  640. 


Aoqiiiesceno*.. 

Me  "EstoppcL" 
ACmON. 


See,  also,  "Appearance";  "Continnance";  "Lim- 
itation of  ActionB'*;  "Partiea";  "Practice  in 
CiTil  Oisea";  "Venne  in  Civil  Cases." 

Against  ooontles,  see  "ConntleB.'* 

By  and  against  executors  and  adminlBtratora, 

see  "Executors  and  Administrators." 
For  breach  of  warranty,  see  "Covenants." 
For  price  of  goods,  see  "Sale." 
On  bills  and  notes,  see  "Negotiable  Instrn- 

ments." 

On  contract,  see  "Contracta." 

On  injunction  bond,  see  "Injunction." 

On  insurance  policy,  see  "Insurance." 

On  replevin  bond,  see  "Replevin." 

To  enforce  II«b,  see  "Mechanics'  Liena." 

To  forecloee  mortgage,  see  "Mortgages." 

To  recover  osarioos  interest,  see  "Usary." 

To  set  aside  fraudulent  conveyance,  see  "Frand- 

nlent  Conveyances." 
When  cause  of  action  aocmea,  ace  "Limitation 

of  Actions," 

The  separate  causes  of  action  against  the  same 
defendant  of  two  or  more  persons  cannot  be 
anited  in  tbe  same  aetfon.  tbor^  the  causes 
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arise  oat  of  the  same  transacdon.— Statelna. 
Co.  of  Dea  Moines,  Iowa,  t.  Belford  (Kan. 
App.)408. 

Acta. 

See  "StatDtes.'* 

Adequate  Itemedy  at  Law. 

See  "BQoitT." 

AdJ  onnunent. 

See  "Oontinuancef* 

AdminiBtratioiL 

See  "Jbizecators  and  Admlnistnton.'* 
ADUIiTEBT. 

Uncorroborated  evidence  of  one  of  the  partiea 
hdd  insnfBcient  for  conviction.— State  T.  Scott 
(Or.)  J. 

Adverse  COalms  to  Land. 

See  "Quieting  Title— Remoral  of  Qond.** 

ADVHRSB  POSSBSSIOZr. 

See.  also,  "Limitation  of  Actions." 

Hvidence  examined,  and  Md  anffieient  to 
show  title  by  adverse  possesdon. — Rogers  r. 
MlUer  (Wash.)  525. 

Possession  of  land,  title  to  which  is  in  the  gov- 
ernment, is  not  such  adverse  possession  as  can 
be  made  the  basis  of  title. — Janes  v.  Wilkinson 
(Kan.  AHk)  736. 

A  claim  of  title  ander  a  sheriffs  deed  and  the 
payment  of  taxes  on  the  land  will  not,  in  the 
absence  of  occupancy,  constitute  adverse  pos- 
session.— Willamette  Real-Estate  Co.  v.  Hen- 
driz  (Or  )  514 

Adverse  possession  of  platted  land  conveyed 
to  plaintlft  in  one  instrument  cannot  be  predi- 
cated npoQ  tbe  occurancy  of  one  lot  thereof  by 
a  grantee  of  tfaintiff.— Willamette  Real-Estate 
Co.  V.  Hendrix  (Or.)  514. 

Actual  occupation  of  land  to  a  boundary  fence 
will  not  give  title  by  adverse  possessioa,  it  be- 
ing understood  by  both  parties  that  the  true  line 
should  be  ascertained  by  a  survey.— I'eters  v. 
Oracia  (Cal.)  4&0. 

The  mere  fact  that  the  United  States  obtained 
Judgment  canceling  e  patent  did  not  stop  the 
running  of  the  atatnte  of  limitations  in  favor  of 
one  in  adverse  poBsession,  where  such  Judgment 
was  aftarwarda  set  artde.— Casey  v.  Anderson 
(Mont)  701. 

Affidavit 

For  change  of  venue,  see  "Venue  in  Civil  Cases." 
Of  service  of  notice  of  appeal,  see  "Api>eaL" 

 of  summons,  see  "Writs." 

On  motion  for  new  trial,  see  "New  TriaL" 

 in  criminal  case,  see  "Criminal  Law." 

To  set  aside  taxation  of  costs,  see  "Ooati.** 
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Agrency, 

See  "Principal  and  Agent." 

Aider  by  Verdict. 

See  *Tleading." 

ALoohoUo  UquoTB. 
Bm  "fntoxieating  Liqaors." 

AltottflCliloiLa 

Beatiaint  of  power,  see  "Deed." 


See  "DlTorce.* 


Aliznony. 


AI^fEEATIOir  OF  JJUfKUU- 

Where  it  ta  shown  that  tb^  alteration  in  an 
inatrument  was  made  before  ezeeutiuo.  Hill's 
Ann.  LawB,  t  7SS,  has  no  ainlicatiiui.— Nickum 
T.  Danven  (Or.)  180. 

Of  appeal  bond,  see  "Appeal." 
Of  judgment,  see  "Judgment.'* 
Of  pleading,  see  "Pleading." 
Of  reeerd  on  appe>lt  ■ee.*'Appflid.* 

Killing  or  injuring  by  locomotiTet  set  *1Ball- 
ruad  OiNDpauiee. 

Or.  Laws.  S  86  (Comp.  St.  1887),  conatraed  and 
held  to  mtJt*  it  an  offense  to  mark  or  traad  an 
auitnal,  or  to  alter  or  deface  the  mark  or  brand 
thereon.— State  t.  Pil«iini  (Most.)  8B& 


Bm  "Pleadinc.* 


Aziswttr* 


AFFSAIi. 


See,  alM,  '^Certiorari";  "Error,  Writ  oT;  *Vew 

Trial":  "RsTleW.  Writ  «f." 
Costs  on  appeal,  see  "Appeal." 
In  criminal  casea,  aee  'XJrimlnal  Law*';  ''Hmo- 

idde." 

Appellate  Jnrisdlctlon. 

Under  Act  March  2H,  1885.  an  appeal  from 
the  appraijiement  of  tide  lands  may  be  brought 
br  the  eorpoTRtion  counsel  of  SeaKle.— Scott  t. 
Forrest  (Wash.)  ol9. 

— —  Appealalile  jiiilfiiali  mmA  arAera. 

An  order  cniifinaing  the  final  aoconnt  of  a 
receiver  is  appt^alablti.  —  Chandler  t,  O ashing- 
Young  Shingle  Co.  (Wash.)  548. 

A  judgment  entered  bj  consent  will  not  be 
reTieweu.— Erlanger  v.  Southern  Pac  R.  Co. 
(Cal.)  31. 

Ab  order  denying  a  motion  to  strike  out  a 
bill  of  costs  on  appeal  from  a  Jvatlce's  court  in 
a  case  in  which  the  dpmand  did  not  amount  to 
f8(M)  held  not  appealable,  under  Ode  CIt.  Ptoc. 
I  wa.— Henijtan  v.  Ervin  (Cal.)  457. 

An  order  dissolTin);  an  iujuuctioD  -s  not  ap- 
pnJaUe  under  Laws  18U8,  e.  61.— Jensen  t. 
Hughes  AVash.)  127. 

A  decree,  sipned  in  vacation,  purporting  to 
make  a  tpmporary  injunction  permanent,  is  not 
ai)l»eala hie.— City  of  Denver  v.  Monosb  (Colo^ 
Sup.)  062. 


Defendant  mi>r  appeal  from  an  order  denying' 
fats  motion  to  T<»ca*e  a  tenipomrr  restminiiig 
order,  and  granting  plaintiff's  motion  for  a 
temporsry  injuoctiun,  whether  d«>ft*udaQt  was 
aewad  with  noiice  of  platntifTs  motion  or  not 
'Buckford  Watch  Co  t.  Rumpf  (Wash.)  213. 

Under  Insonent  Act  188U.  c.  67.  sobd.  5,  an 
fippeal  lies  from  an  order  setting  aside  certain 

groperty  to  the  ■nsolvent  as  c:iempt.— Noble  t. 
uperior  CTouit  of  Fresno  Connty  (Cal.l  155. 

Where,  on  interrention.  intervener's  complaiut 
fa  answered  by  detendant  and  demurred  to  by 
plaintiff,  defendaat  oMMtanwAl  from  tbe  jndg- 
meut  for  plaioti^  iu>  duiiiuMtiiJU  of  tbe  uiter- 
▼eotion  having  been  made.— Faicfleld  t.  Binniaa 
(Wash.)  r>32. 

—  JnrlsdletloMl  ausswif 

To  determine  the  ai)|»elliite  jurisdiction  of  the 
aapraw  eusct  Ike  enats  allowed  a  party  eannot 

be  considered.— Henigan  v.  Errin  (Cal.>  457. 

Where  plaintiff  was  not  entitled  to  a  jods- 
ment  exceeding  $1UU.  sad  the  record  does  not 
disclose  the  amouot  of  the  halsmpnt,  a  petition 
will  be  dismissed.— iSalina,  I4.  ft  W.  Bs-  GOb  T. 
Cbnger  (Kan.  App.)  4(fti. 

Requisites, 

An  appeal  Is  taken  by  serving  the  notice  on 
the  adverHe  party  or  his  attorney,  and  filing  tbe 
same  with  the  cleric. — Arthur  t.  Mounce  (Idabu> 
509. 

—  Tim*  of  takiu. 

Under  Act  1885,  p.  168,  appeal  from  flie  coun- 
ty court  must  be  taken  within  10  days  after 
final  judgment.--^tteir  r.  Bobinson  (Cok>. 
App.)  179. 

An  apiieal  from  a  final  jndgment  must  be 
taken  within  60  days.— Brooks  t.  San  Fnuunsco 
&  N.  P  Ry  Co  (Cal)  570. 

An  appeal  from  an  ovder  after  jodgnent  mvat 

be  tflkcn  within  GO  days  after  oitiy  of  tite  oBfcr. 
—Balfour  v.  Eves  (Idaho)  508. 

An  appeal  from  an  order  pTaatlag  a  new  trial 
must  be  tak^D  witba  40  daja  after  onler  made 
and  filed.— Arthur  t.  Mounce  (Idaho)  SOB. 

  Jfotfaa. 

Defendaats  JcHatly  liaUe  but  not  served  iwrd 
not  be  served  with  notice  of  appeal  by  Uteir 
codcfendantB. — Terry  v.  Superior  Conrt  of  San 
Diego  County  (Cal.)  4G4. 

Where  a  codefendaut  did  not  answer  and  the 
judgment  contains  no  ceferencp  t«  hiai,  -rwrrl 

lant  need  ser^e  no  notice  of  appeal  on  him. — 
French  v.  McCarthy  (Cal.)  302. 

Where  an  order  of  dlstribntlon  and  an  order 
settling  an  Recount  are  included  in  the  ttame  in- 
Btnitaent,  on  ai^ieal  fr6m  the  order  settling  tbe 
aoconnt  aerTice  of  moticv  on  a  distribntee  Is  un- 
necessary.—In  re  Dclaoey's  Betate  (Cal.)  981. 

An  intervener  whose  complaint  has  been  an- 
swered by  defendant  must,  on  appeal  by  di'feud- 
ant,  be  served  with  notice. — Fairfield  v.  Binoian 
(Wash.)  632. 

Service  of  notioe  of  appeal  is  not  abown  by 

affidavit  alleging  service  liy  delivering  and  leav- 
ing a  copy  at  the  office  of  the  attorney  of  ap- 
pellee.—Falrtield  T.  Binniaa  tWaah.)  632. 

Service  of  notice  of  appeal  from  a  justiiv  on 
I  appellee's  attorney  is  valid,  when  there  Is  nolh- 
I  ing  to  show  tbat  the  attorney  was  a  nonre^dent 

of  the  comity  wherein  the  action  was  tried.— 

Hughes  7.  Clemens  <Or.)  617. 

— —  Bonds. 

Tbe  certificate  of  the  derk  below  that  the 
bond  lb  in  ila*  form  is  not  conclnslTe. — Una- 
can  T.  Times-Mirror  Co.  ((jal.)  147. 

A  bond  which  does  not  bind  tbe  sored***  *'fM 
a  dismiss  thereof"  is  lBanflkieBt.^>uBC«B 
limes-Mirror  Co.  (Cal.)  147. 
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OnanpaaJ./nm.ik.iiulgiiMnt  end. -aii  order. 4ft- 
nying  9  Dew  trial,  the  brad  muat.redta  ftamiAr- 
der.— Dancttn  r.  Times-Mirror  Oo.  (Oal.)  147. 

An  order  of  oDortHzhiK-tlie  umnmt  of  tm  up- 
peal  bond  b  only  necewary  where  a  star  of 

proceedings  h  desired,  and  tlie  appeal  la  from 
a  final*  Jadfrment'  otliuer  than  for  me  recoTery 
of  money.— Rockford  "Watch  Co.  T.  Rnmpf 
(Waah.)  m 

An  undertaking  In  donbia  tte:  amoimt  of  a 
indgtaaot  to  itey  aocvtidn  daa  not  imtlode 
the  $300  nndutaUns  i»qxiired  br  Code  Oiv. 
Proa.  H  Mil— Dancaa  t.  Ximea-Uirmr 

Co.  (CaU  M7. 

The  £Bat  tbat.Boretia*  cm  a.stw  bond  fall,  to 
joati^  doea  not  duHoaiUp  ti»m  arDm- lieinaaii« 
the  aiuwdea  on  a  Dew  bondr-Htate  t.  EhMisrior 
Court  of  CierDe  €«mt7  (Waab.)  130. 

1%e  court  cannot*  attack  a  new  bond  of  its 
own  mulion  tvr  tnsnffiriency  •  of  enretibs  withoat 
notice  to  appellant.— State  v.  Superior  Gonrt  of 
Pierce  GoMty  (Wagh.J  123. 

An  amendecL  bund.  nDdar  Oede  OLr.  Proc.  9 
964.  caDAot  be  filed  ;aftar  aijveifaivt  has  lepUed 
to  reapoodantfs- baie< -on*  motion  to  -diamiia.— 
Duncan  .▼.  TisuK-Uircor  Co.  (CaL.)  147.  ,  . 

Cnder  Code.CiT.  Froo.  $.948,  a  judse  haa  no 
authority  to  review  the  actioD  of  the  cled^  in 
passing  on  tbe  aufficiencT  of  the  anretiea  on  an 
appeal  bond.— Boyer  t.  Superior  Goort  of  Qlty 
and  Conuty  of  Ban  Ftandico  (Cal')  882. 

Pmrtitoa. 

On  aniieal  by  manied'  women  from  a  Jodg- 
meot  acainat  them,  in  which  their  hofltMnds  were 
partlesbat  aoteerFed,  notice  need  Dot  l>e  served 
ou  tlie  hoBbands.— Terry  t.  JSt^rior  Court  ot 
San  Diego  Qranty  (CaU)  464. 

Partiea  defendant  wiio  were  dhnniased  fmm 
the  actifw  befoie  the  case  waa  aubmitted  to  the 
jury,  without  tbe  canaent  of  plaintiff,  are  nec- 
essary partiea  to  an  ailg*iU  by  theh  codefend- 
ants.— Casey  t.  Oakes  (Wash.)  621. 

Tbe  absence  of  a  par^  who  may  be  prej- 
odlctally  affected  by  uw  dedsion  prevents  a  re- 
Tiew.— Hyde  Park  Inv.  Co.  t.  First  Nat.  Bank 
(Kan.  Sop.)  3^ 

B«efleiarieB  who  have  not  resisted  the  peti- 
tion of  one  claiming  as  heir  for  his  distributiye 
•hare  are  not  necesaery  partiee  to  an  appeal 
from  an  order  deioiDg  petitioner  a  new  trial.— 
In  re  Ryer*!  Estate  (Cal.)  1082. 

Where  a  Judgment  against  aeveral  partieft  ia 
appealed  from  it  will  be  diamlased,  if  other 
partie;^  iotereated  are  not  parties  to  the  ap- 
peaL— MatthewaoD  t.  Senior  (Kan.  App.)  827. 

By  rendition  of  judgment  in  favor  of  the  state, 
onder  Hill's  Ann.  Lawe,  §  3589.  the  contract  is 
salt  being  found  nsonoos.  the  state  does  not  be- 
come m  puty,  ao  as  to  require  notice  of  appeal 
to  be  served  on  it— Barger  v.  Taylor  (Or.)  616. 

Asalciuttttmt  of  errors. 

An  assignment  of  error  that  the  decision 
mould  h'lve  bwn  for  plnintiff  in  error  is  in- 
sufficient—Beck T.  Baden  (Kan.  App.)  845. 

An  aHsigniiicot  of  error  is  siifhcient  where  the 
brief  states  the  points  to  be  made,  and  in  argu- 
ing them  refers  to  tile  objections  in  tbe  rac- 
urd.— Cbamller  v..  Cushing-ionng  Shingle  Co. 
(Wash.)  548. 

An  Instruction  cannot  be  reviewed  in  the  ab- 
sence of  on  asHicnment  of  error. — Murray  v. 
Heinne  (Mont)  10.i7. 

A  statement  in  tbe  asoiframent  of  error  as  to 
whnt  the  evidence  eetablifUios  Is  not  sutKoient 
under  Code  Civ.  Proc.  S  659,  where  tbe  suffi- 
ciency of  tbe  evidence  is  questioned. — ^Kumle  v. 
Grand  I^dce,  Ancient  Order  of  United  Work- 
men of  California  (Cal.)  634. 

An  aaaigninuit  of  error,  that  "the  verdict  on 
^ledal  lanea  wasi  ernMr,"  made  to  each  of  aer- 


oml  flidlwm  !■■  not  ft  valid  ^javtioB  ts  each 
fiDdmg.— Knmle  v.  Q«nd  Lodge,  AodaDt  Ovder 
of  Uolted  Workmen  of  Chliforaia  (Gnl.)  634. 

Alleged  errors  occurring  on  tbe  trial  wUl  aot 
be  mviowed  vhan  tbe  ovwrroling  of  the  nw 
tion.  iof  new  trial  is-  not  aisignwi  aa  error.— 
Chicago,  B.  A  a  B.  Oo.  V.  Qemsn.In.  Oo.  «f 
Freeport,  111.  (Kan.  App;.)  594. 

BnleAB. 

Mirtiim  tc  diamim  for  fadlnre  to  file  brief  de- 
nied, tweaase  of  ezcnaable  neglect  —  SBfltt 
Fttda  Wmtw  Works  t.  Fvnelta  (fid.)  339. 

A  disregard  of  the  court  rules  on  the  subject 
of  briefi'  ia  a  aufflcievtt  renson  for  'the  affirm- 
ance of  the  jadsmnt  or  the  dlan^aal  of  tbe 
oaao.— Beker  t.  Setn  (Kan.  iqip.)  001. 

Record. 

Where  portions  of  the  petition  were  stricken 
out  and  tbe  journal  entry  did  not  disclose  aa 
exception,  but  the  certificate  of' tbe  cmirtatated 
that  pdaintifF  duly  excepted,  it  sufficiently  ap- 
peared that  an  exception  waa  raserved.— «iw£i 
V.  P«ftse  (Wyo.)  75a 

An  appeal  will  be  dismissed  for  failoae  ot 
appellant  to  ffie  tbe  abstrart  of  record,  titonj^ 
part-  of  tiie  rwcorrl  hna  btwn  lost;  if  he  hair  beeM 
negligent  in  8un>lying  tbe  part  lost.-^loBe  n 
Close  (Or.)  128. 

  Time  mt  trraenilasiem  anA  fiUag. 

A  transcript  delivered  to  ao  express  coinpany 
to  be  forwarded  to  tbe  clerk  is  not  filed. — Ward 
V.  Healy  (Cal.)  lOTl. 

An  agreement  by  the  clerk  to  let  appellaat 
pay  for  the  printing  of  the  transoript  and  file  a 
printed  copy  is  uiinetborized  by  Sup.  Ct  Rule 
12.— Ward  v.  Healy  (Cal.)  1071. 

A  motion  to  disniias  appeaJ  for  faUnre  to  fils 
transcript  dboied  undiff  tbe  drrcumatancea.  — 
Ward  V.  Healy  (CaL)  1071. 

Under  Hill's  Add.  Laws.  H  110,  2117-2128i 
tbe  transcript  on  appenl  from. a  justice  may  be 
filed  In  the  circuit  court  immediately  after  the 
appeal  is  allowed. — Hughes  v.  Ciem«;u8  (Or.t 
617. 

Under  Hill's  Ann.  Laws,  g  541,  tbe  supreme 
court  has  no  jurisdiction  of  an  order  by  a  iudge 
who  succeeds  tbe  trial  judge  granting  a  new 
trial  where  the  transcript  ia  not  filed  within 
proper  time,  though  the  narty  procuring  tbe 
new  trial  had  served  notice  of  appeal  with  his 
bond  in  the  trial  conrt.— Henrlcbsen  v.  Smith 
(Or,)  486. 

— *  AvtheatlemtlaH. 

A  motioD  to  dismiss  for  improper  authentica- 
tion of  the  transcript  will  lie  denied  where  a 
properly  authenticated  transcript  wos  filod  he- 
fore  the  hearing.  —  In  re  Ryer'a  Estate  (Cal.) 
1082. 

  Alvstraets. 

The  action  of  the  trial  conrt  in  discharging 
the  garnishment  can  l>e  reviewed,  though  the 
judgnsent  in  the  original  action  is  not  in  the 
record. — Bradley  v.  Byerley  (ICan.  Apn.)  &30. 

On  failure  of  appellant  to  comply  with  rule 
10,  regarding  abstracts,  the  appeal  will  be  dis- 
missed.—Ph.  Zang  Brewing  Co.  v.  Hewlett 
(Colo.  Attp.)  18Q. 

Recitals  tA  ne  close  of  plalnttfls'  evidence 
tha'  thev  "rested  their  testimony,"  and  at  the 
dose  of  defennanf  s  case  ttiat  "she  closed  ber 
testimony,"  were  equivalent  to  an  expression 
tliat  all  the  testimony  was  preserved  therein. 
— Spangler  v.  Green  (Colo.  Sup.)  674. 

—  OaM  made  or  statenMBt  of  fanto. 

Statements  in  the  record  examined,  and  AsM 
not  to  constitute  a  lepal  case  made. — Wilson  v. 
Willey  (Kan.  App.)  1092. 

Time  in  which  a  party  has  to  prepare  a  case 
on  appeal,  where  the  bearing  of  a  motion  for 
a  new  trial  was  oontinued  from  time  to  tim^ 
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and  afterwards  denied.— Missouri  Pa&  By.  Co. 
T.  Haynes  (Kan.  App.)  259. 

Where  the  record  contaios  a  notice  to  defend- 
ant of  a  service  of  statement  of  facts,  and  of 
a  filing  thereof,  the  appeal  will  not  be  dismissed 
on  the  Kroaud  that  it  was  nut  served  before 
aiing.— Turner  t.  Bailey  (Wash.)  115. 

Where,  before  the  statement  has  been  settled, 
counsel  Htiuulate  that  the  motion  for  new  trial 
shall  then  be  determined,  the  filing  of  the  state-' 
ment  before  a  rnliBff  on  a  motion  is  waired.— 
Crosby  v.  North  Bunanxa  Silver  Min.  Go.  (Nev.) 
583. 

The  party  who  is  responsible  for  errors  in  the 
recitals  of  the  proceedings  in  the  case  made  can- 
not take  advantage  thereof.— Baker  t.  Seara 
(Kan.  App.)  5U1. 

Where  a  review  ii  soDght  on  a  case  made,  the 
rulings  assigned  as  error  must  be  onbodied  in 
the  case  made  itseli.  and  cannot  be  shown  by 
extrinsic  evidence. — Roser  Fourth  Nat.  Bank 
(Kan.  Sup.)  341. 

Where  a  caae  made  la  served  on  the  opposite 
party,  a  statement  of  occurrences  after  said 
service  la  not  a  part  of  such  case  made. — At- 
chison, T.  &  8.  t'.  R.  Co.  V.  Ditmara  (Kan. 
App.)  933. 

The  record  must  show  that  the  case  made 
was  served  in  time  and  proper  notice  of  settle- 
ment given.— Atchison.  T.  ft  S.  F.  R.  Co.  v. 
Dltmam  (Kan.  App.)  083. 

Any  duty  required  of  parties  in  the  prepara- 
tion and  filing  of  a  case  made  must  affirmative- 
ly appear  in  the  record  to  have  been  done.~At- 
ciilson,  T.  &  S.  F.  B.  Go.  r.  Ditmara  (Kan. 
App.)  933. 

Where  no  case  made  »  filed  In  the  court  be- 
low, and  no  original  case  made  or  transcript  of 
the  record  is  filed  with  the  petition  in  error,  the 
case  must  be  dismissed.  —  Wilacn  T.  Willey 
(Kan.  App.)  1092. 

Evidence  Md  to  justify  a  finding  that  the 
case  made  was  served  in  time.— Missouri  Pac. 
Ry.  Co.  V.  Webster  (Kan.  App.)  8^;  Same  v. 
Ruth,  Id. ;  Same  v.  Poison,  Id. 

Where  an  agreed  case  submitted  under  Code 
Civ  Proc.  i  468,  fails  to  show  the  nature  of  the 
controversy,  the  decision  of  the  court  Is  not 
SDpealable.  — Board  of  Com'ra  of  Jefferson 
County  T.  GiUlam  (Mont.)  852. 

Where  it  does  not  appear  that  defendant  in  er^ 
ror  was  present  at  the  settlement  of  a  cntie 
made,  or  nad  notice  thereof,  the  appeal  will  be 
diamissed.— Christie  v.  Carter  (Kan.  Sup.)  708. 

The  question  as  to  whether  a  statement  of 
facts  waa  aerred  liefore  filing  with  the  clerk 
must  be  determined  bf  the  lower  court— State 
V.  Mosa  (Wash.)  022. 

Motion  to  strike  a  statement  of  facts,  because 
served  before  the  originar  was  filed,  denied.— 
State  T.  Moss  (Wash.)  622. 

On  review  on  a  case  made,  where  it  or  a  copy 
is  not  served  upon  each  adverse  party  or  his 
attorney,  the  appeal  will  be  dismissed.— Hughes 
V.  Miller  (Kan.  Sup.)  606. 

~-  Brimgiiv  vp  the  erldemM. 

It  will  not  be  presumed,  because  the  testimony 
is  in  narrative  form,  thrt  it  is  not  all  in  the 
record,  where  the  judge  certifies  that  the  state- 
ment contains  all  material  proceedings^Harray 
V.  Shoudy  (Wash.)  631. 

Oontrftdietliic  Meord. 

Bxtrinsic  evidence  cannot  be  recnved  to  show 
that  the  notice  of  appeal  was  served  in  due 
time.— Ward  v.  i^ringfield  Fire  &  Marine  Ins. 
Co.  (Wash.)  119. 

—  Ooneotioiis  mud  uii«ndmenta. 

An  unauthenticated  transcript,  which  failed 
to  show  service  of  notice,  was  cured  by  the  fll- 
iug  of  a  properly  authenticated  tranact^  witli 


a  copy  of  affidavit  of  service  of  DOtioe.— War- 
ren V.  Hopkins  (Cal.) 

Haarias  and  rehearlm. 

After  remittitur  and  judgment  entered  bebw, 
and  after  the  time  for  rehearing  has  esirired,  & 
rebearine  will  be  denied.— Kiiurton  t.  Jafailee 
Placer  Min.  Co.  (Mont.)  102. 

PvaotlQe  amd  daeUM  oa  appaal  trum 
Inferior  aowta. 

Where  the  court  directs  a  nonsuit  beeaose  of 
the  insufficiency  of  plaintiffs  evidence,  no  other 
finding  is  necessary  for  a  trial  de  novo  on  ap- 
■wal.— Murray  v.  Shoudy  (Wash.)  631. 

Where  a  justice  allows  a  summons  to  be 
amended  by  substitution  of  the  defendant's  prop- 
er name,  but  enters  judgment  under  the  wroag 
name,  defendant,  by  appealing  and  participating 
in  a  trial  de  novo,  waivM  error.—Union  Pac,  D. 
&  G.  Ry.  Co.  T.  Perkins  (Colo.  App.)  1047. 

Revlow. 

A  party,  by  conceding  that  an  act  Is  unconirti- 
tntional.  Is  not  estopped  from  ni^ng  its  constitn- 
tionality  on  appeal.— Mount  Lumber  &  Invest- 
ment Co.  V.  Freeman  ((3olo.  App.)  1040. 

A  verdict  for  damages  revised  by  tbe  trial 
court  will  not  be  reviewed.  —  WaaUngton  v. 
Spokane  St.  Ry.  Co.  (Wash.)  62a 

The  judgment  of  distribution  of  a  decedent's 
estate  will  not  be  disturbed  on  appeal  by  a 
nerson  not  I^iteiested  In  the  estate.  —  Id  re 
BIythe's  Estate  (Gal )  643;  Appeal  of  Davis,  Id. 

Where  the  error  assigned  ia  that  the  concla- 
sions  of  law  are  not  sustained  by  tbe  Qndinjn 
of  fact,  and  tbe  record  presents  the  question,  it 
will  be  reviewed.— Kansas  City  &  Pt,  8.  O- 
ment  Co.  v.  Reese  (Kan.  App.)  832. 

On  plaintiff's  appeal,  defendant  cannot  com- 
plain of  a  failure  to  allege  or  prove  a  matnal 
mistake  on  which  to  found  the  decree. — Tbtm- 
ton  V.  Krimbel  (Or.)  995. 

Where  a  judgment  of  nonauit  la  reversed  no 
appeal,  defendant,  on  a  second  appeal,  cannot 
for  the  first  time  attack  the  sufficiency  of  ih<> 
complaint.- Dennia  t.  Kms  &  Co.  (Wash.)  &40. 

A  Jn  igment  on  appeal  that  a  reversal  as  to 
one  of  two  defendants  did  not  reverse  as  to  tbe 
other  is  res  judicata  on  appeal  from  an  order 
directing  paym'»nt  of  said  judgment  —  Union 
Trust  Co.  of  New  York  v.  Atdbison,  T.  &  S.  F. 
K.  Ca  (N.  M.)  88. 

Where  the  issues  on  a  motion  to  dissolre  an 

attachment  are  mixed  questions  of  low  and  fact, 
the  decision  of  the  trial  court  will  not  be  re- 
viewed on  appeal,— Swofford  Bros.  Dry-Goods 
Co.  V.  Zeigler  (Kau.  App.)  502. 

On  the  overruling  of  a  demurrer  to  a  petition, 
defendant  may  participate  in  the  trial  withimt 
losing  his  right  to  have  the  ruling  reviewed.— 
MisHouii  Pac.  Ry.  Co.  v.  Welister  (Kan.  App.^ 
845;  Same  v.  Ruth.  Id.,  Same  v.  Poison.  Id. 

A  party,  by  amendiug  hia  answer  and  do- 
manding  a  Jury  trial  after  a  new  trial  has  been 
ordered,  waives  objectiona  to  snch  onler.  — 
Sute  V.  Districi  Court  of  Ninth  Judicial  Dis- 
trict (Mont.)  850. 

<— ■  Olijeotions  mot  x«l«ed  lielow. 

Failure  to  except  to  instructions  is  a  waiver 
of  the  objection.— Williams  v.  Southern  Pac.  R. 
Co.  (Cal.)  974. 

Where  the  defense  of  limitations  is  not  spe- 
cifically raised  below  It  will  be  deMned  walTed. 
—Baker  v.  Sears  (Kan.  App.)  601. 

An  objection  to  tbe  failure  of  the  court  to  find 
the  facts  In  iasue  cannot  be  raised  for  the  first 
time  on  appedl  — Remington  v.  Price  (\Vasb.i 
627. 

Failure  to  allege  nonpayment  in  a  comptaim 
to  foreclose  a  mortgage,  may  be  taken  advan- 
tage of,  thonsh  no  demnner  was  Intcvpoaed. 
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and  judemeQt  went  1^  default.— Ryan  Holli- 
day  (CaT.)  891. 

A  SodiDx  had  to  support  the  jademeDt.  In  the 
abwncp  of  objections  thereto  befow.— Warren 
V.  Hopkins  (Cal.)  &8U. 

Where  defendant  denfa  alleastions  of  a 
breach  of  conditiotu  of  a  leaae.  ne  cannot,  in 
annport  of  a  verdict  fur  himself,  allege  a  walTcr. 
—Murray  t.  Heinze  (Mont.)  1057. 

—  DiMMtln  of  trial  wurt. 

The  grantin?  of  a  new  trial  on  the  cronnd 
that  the  veidict  is  uot  nupported  by  the  evi- 
dence, hrla  within  the  discretion  of  the  trial 
coart.— Bruoks  y.  San  Franciacp  &  N.  P.  Ry. 
Co.  (Cal)  S70. 

An  order  granting  a  new  trial  tar  insnffidency 

of  the  evidence  wiU  not  be  disturbed  in  the  ab- 
aeace  of  an  abuse  of  ^seretlon.— Mormy  v. 

Heinze  (Mont.  I  1057. 

■  I  Presvmptloiis. 

Where  the  <;Tidt  nce  is  not  In  the  bill  of  ex- 
ceptions, it  will  bo  presumed  that  It  was  anffi- 
cient  to  sa|>pcrt  the  flndtngs.— Schultx  v.  Mc- 
Lean (Cal  I  557. 

It  not  being  affirmatively  shown.  In  a  case 
tried  by  the  court,  that  the  court  adopted  an 
erroneous  theory,  there  being  evidence  to  sas- 
tain  its  finding,  it  will  not  be  presumed  that  it 
did  so.- Rock  Springs  Nat  Bank  t.  Lninan 
(Wyo.)  S74. 

WalKh€  mnA  svflelener  of  evldenoo. 

A  judgment  based  on  conflicting  evideuce  wili 
not  be  dit,turbed.<-NeweIl  v.  Steele  (Cal.)  637. 

A  verdict  on  conflicting  evidence  will  not  be 
reversed.— CLipiT  v.  Green  (Uolo.  Aw>.)  493. 

Findines  of  the  court  on  questions  of  fact 
tried  on  condictiuR  evidecce  without  a  jury  are 
conclnsivp  on  appeal.— North  &  Soath  Lumber 
Co.  V.  Ueg-^er  (Kan.  App.)  38& 

Whera  there  is  a  anbatantial  conflict  In  the 
erideDce,  the  findings  of  the  trial  court  will  not 
be  disturbed.- Leverone  v.  Uildreth  (Cal.)  317. 

Decision  of  the  trial  court  against  a  claim  of 
kinship  to  an  intestate,  the  claim  being  based 
on  slight  evidtrnce.  will  not  be  disturbed.— In  re 
BIyihe's  Estate  <Oal.)  043;  Appeal  of  Davis, 
Id. 

Where  the  evidence  is  chiefly  contained  Id  a 
atipulation  of  facts,  and  the  balance  is  uncontra- 
dicted, the  court  will  review  the  findings  of  fact. 
—Coleman  v.  People  (Colo.  App.)  1041. 

Hatters  not  apparent  of  record. 

An  order  refusing  a  continuance  will  not  be 
rovifwed  in  the  absen<'e  of  the  affidavit  from 
the  record.— Interstate  Land  &  Town  Co.  v. 
Tattoo  (Colo.  Sup )  673 

The  objection  ttiat  &  statement  of  facts  was 
not  properly  served  cannot  be  raiaed  unless  the 
record  shows  thai  it  was  uot  so  served.— Chan- 
dler V.  Cushing-Yonng  Shingle  Co.  (Wash.)  54». 

—  HamlMB  arror. 

A  party  cannot  complain  that  the  Judgment 
oeninst  hln:  was  too  small- Bolln  v.  Metcalt 

(Wyo.  I  12. 

A  contradiction  between  instructions  is  not 
reversible  error  where  th<>  erroneous  instrtic- 
tioD  was  Id  favor  of  appellant.— Williams  v. 
Sonthem  Pac.  U.  Co.  (Csl.i  974. 

Tiie  admission  of  incompetent  evideuce  is 
hRrinlefta  whert*  the  same  facts  were  proven  by 
compeiekit  eviilence.— Cross  Shoe  Manuf'g  Co. 
V.  iinrdner  (Kan.  App.)  2ltt>. 

Error  in  admitting  evidence  is  harmless  where 
the  court  restricts  its  consideration  to  the  ques- 
tion whether  a  certain  payment  bad  been  made, 
and  tbeie  is  ample  evidence  to  snriport  the  find- 
ing thfl'  it  b-id  not  been  made. — Wolff  v.  C^p- 
muo  (Cclu.  App.)  lUlS. 


In  an  action  on  a  note,  the  exclusion  of  evi- 
dence to  Bi  ow  that  defendant  is  liable  only  as 
surety  is  harmless,  wlme  the  jurr  was  instruct- 
ed that  theie  was  evidence  on  that  question.- 
nmental  t.  Marques  (CaL)  ISU. 

Error  in  the  exclusion  of  evidence  fs  harm- 
leas  where  a  different  coosidemtion  of  a  statute 
adopted  on  anpeal  renders  it  immaterial. — Smith 
V.  Hazard  (Cal.)  465. 

The  erroneous  admission  of  evidence  is  harm- 
less where  the  same  facts  are  shown  by  compe' 
tent  evidence.— Ro<^  Springs  Nat.  Bank  Lu- 
man  (Wyo.)  874. 

The  adttiission  of  evidence  as  to  damages, 
which  the  jury  distinctly  stated  had  not  Infin- 
enced  tbctr  verdict.  Is  bannless.— Hamilton  t. 
Woodworth  (Mont  I  84ti. 

Error  in  refnsiuT  to  grant  a  continuance  to 
amend  a  pleading  is  waRed  by  a  subsequent  fil- 
ing of  the  amendment.  -  Schultz  v.  McLean 
(Ckl.)  657. 

A  judgment  will  not  he  reversed  because  a 
finding  was  on  an  issue  outside  the  pleadings, 
where  other  findings  are  MuflTicient  to  support  it. 
-Haight  V.  Sexton  (Gal.)  637. 

An  appeal  fronc  an  order  refoslng  a  new  trial 
will  not  be  dismissed  for  failure  to  serve  the 
adverse  party  with  notice  of  motion  for  new 
trial.— In  re  Byer's  Estate  (Cal.)  1082. 

^—  Obieotlons  waivod. 

Exception  to  lulings  on  evidence  will  not  be 
considered  where  the  objectionable  testimony 
is  not  referred  to  specifically  in  the  brief.— 
Connecticut  Mnt.  Life  Ins.  Go.  t.  Barnes  (Kan. 
App.)  8S8. 

SnpersedMM  nd  mtmf  of  yrnaaadlMgai 

The  provhdoa  for  a  stay  of  proceedings  on  ap- 
peal applies  to  the  appeal  from  an  order  ap- 
pointing a  receiver.— State  v.  Superior  Court  of 
Pierce  County  (Wash,)  123. 

Dealaloa. 

Decision  on  a  prior  appeal  is  binding  on  a  sec- 
ond appeal.~I>ennis  v.  Kass  &  Co.  (Wash.)  540. 

A  Judgment  in  an  action  ex  delicto  may  be 
reversed  as  to  one  defendant,  and  affirmed  as 
to  th«.  other.— Union  Trust  Co.  of  New  York  t. 
Atchison,  T.  ft  6.  F.  R.  Co.  (N.  M.)  89. 

Evidence  oa  second  trial  examined,  and  httd 
not  to  sot  np  a  new  state  of  facts  which  would 
aroid  the  rule  that  the  decision  on  first  appeal 
as  to  the  facts  becomes  the  law  of  the  case.— 
Wright  V  Carson  Watet  Co.  (Nev.)  196. 

  ASrmamea. 

The  affirmance  cm  appeal  of  an  order  denying 
a  motion  to  set  aride  a  Judgment  does  not  give 
validity  to  such  judgment,  where  it  appears  on 
its  face  to  be  void  for  want  of  jurisdiction  of 
defendant. — Pioneer  Land  Co.  v.  Maddux  (Cal.) 
295. 

Where  plaintiff  sets  np  several  causes  of  ac- 
tion and  nn  motion  for  an  election  is  made,  the 
judgment  will  be  sustained  if  It  can  be  upheld 
on  any  of  them.— Kanaas  Refrigerator  Co.  v. 
Pert  (Kan.  App.)  943. 

Role  14  (87  Pac.  vili.),  relating  to  the  tiffinn- 
ance  of  abanioued  appeals,  does  not  amdy  to  an 
appeal  wherein  the  transcript  Is  on  file  where. 
l>ecauae  the  bill  of  excepticns  was  not  settled 
by  the  trial  judge,  his  succesitor  nas  grnnted  a 
new  trial.— HenrictiseD  v.  Smith  (Ur.)  4S6. 

  Dismissal. 

Though  an  appeal  from  the  county  to  the  dls- 
"-rict  court  is  to  be  tried  de  novo,  the  dismissal 
of  appea.  is  not  aj  nnoulmeot  of  the  judgment. 
-  I'uetit  Chi.' ago  Lumber  Co.  v.  Danziger 
iCo  .  App.)6&i. 

The  filing  oi  a  transcript  on  the  same  day,  hat 
after  motion  tg  dinmise  is  served,  will  not  defeat 
the  motiuo.-W8rd  v.  Uealy  {Cal}  Uf71. 
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An  appeal  fnnn  a  final  order  confirmfiis  the 
aeeoant  of  a  receirer  will  not  be  dUiminea  be- 
entae  the  petition  for  the  acconntiog  does  not 
designate  tbe  receiver  aa  such,  where  the  record 
ahowB  that  he  was  in  fact  sucn  receWer.— Chan- 
dler v.  OnahiDK-Youjis  Sbinsle  Co.  (Wash.)  648. 

Refaaal  tn  tliamiBa  fi^i>eal  for  failnre  of  tran- 
■cript  to  »bow  that  notice  of  appeal  was  b erred, 

where  in  anawe-:  to  the  motion  appellant  filed  a 
ecrtifled  copy  of  an  order  of  tbe  court  8  apply - 
tag  tbe  lost'.aQtice  of  apiwal* — Kinrw Iton  t. 
BCackenaie  (CaL)  oSO. 

Af^al  from  an  order  refusing  to  correct  a 
jDnniat  entry  will  be  disaiiwed.  where  there  is 
■0  certificate  to  show  that  the  case  ia  Id  one  of 
A»  exeorted  dasBe*  mentioned  in  Code  Civ. 
Proc.  S  542a.— Fackard  r.  PaDtaud  (Kan.  S^k) 
335. 

— «  Wmwu—L 

A  judgment  In  eqnlty  will  oot  be  reveraed 
for  erroneoaB  instrnctlooB.— Richardson  t.  CKIty 
•f  Eureka  (CaL)  S6&. 

On  reveinl  of  ttie  order  settling  the  account 
«f  an  adniiniatrator,  an  order  far  distribntinn 
nust  also  be  revirM^ — In're  IManey's  Batate 

iCaX.)  981 

jTta«Mtlo»  '<tf  app«U«to  vvurt  «ftw  to* 
lairtHuifw— . 

Tbe  court  fan  jnrlsdfetloii  of  a  ease  on  ap- 
peal nntil  tie  remittitar  is  issued,  ^tate  t. 
Faulds  (Mont)  285. 

After  rehearing  denied  and  mnlttitur  isaned, 
the  supreme  conrt  hag  no  jariadietion. — Ward  v, 
birtngfield  Fire  &  Mariao  Im^  Co.  (Wash.) 


AJOTTAKA^OB. 

An  appearance  by  the  admlniatiiator,  wttbout 
•faject!on,  at  tbe  beathiK  of  an  application  br 
his  sureties  to  be  relieved  of  future  liability, 
waives  any  technical  rixht  as  to  the  aervice  of 
the  citation.— Wells  v.  Kelley  (Utah)  11^ 

A  stipnlatiri:  by  defendants  before  filing  of 
petition  that- 'the  case  may  be  tried  in  a  cei^ 
tain,  distract,  •and  waiving  isauance-of  summons, 
Add  not  such  a..voIuntai7  appearance  aa  to  dis- 
pense with  tbe  issuance  and  service  of  anm- 
mons. —Bradley,  W^heeler  &  Co,  t.  Harwi  (Kan. 
App.)  411. 

Application. 

For  iusiuance,  see  "Inauraace." 
For  new  trial,  see  "New  TriaL** 


i^pointmeiLt. 

executor  or  administrator,  see  "Executors 
.  and  Administrators." 
Of  guardian,  see  "Guardian  and  Ward.** 
Of  receiver,  see  "Keceivera." 

Ax'g:nmeiLb  of  OoiuuOL 
See  "Criminal  Law";  "TriaL" 


lea  ''CUminal  Law." 


ABBEST. 

Where  defendants  are  arrested  In  a  rfrll  ac- 
tion, they  cau  iipply  by  motion  to  vacate  the 
•vdi-r,  and  introdtice  evideufT?  to  show  that  il 
was  iniproperly  issued.— Croas  Shoe  Manuf's 
Co^  T.  Gardner  (Kan.  App.)  266. 

An  objection  that  a  warrnut.  though  verified 
to  positive  form,  was  based  on  rumor,  was  prop- 
erly 0Temiled.-43tat«  r.  Carey  (Kan.  Sup.)  371. 


ASSAITI/T  AND  BATTBBT. 

Aaaattlt  with  Intent  to  rape,  see  "Bape." 

In  a  civil  action  evidence  of  the  reputation 
of  defendant  for  quietneaa  is  tnadm&rible.— 
Tance  v.  Richaidaon  (CaL)  900. 

Evidence  of  the  physical  condition  of  pros- 
ecutor immediately  after  the  assaidt,  was  ad- 
missible, where  defendant  pleaded  not  guilty.— 
State  T.  Kimmarmsn  (Kan,  Aw.)  828. 

fliWMinnent. 

Of  benefits  for  public  impmremaita,  nee  'Mu- 
nicipal Corporations." 
Of  taxes^  see  "Taxation.** 


ASEOGNMBBrr. 

See,  also,  "Assignment  for  Benefit  of  Cred- 
itora." 

Of  corporate  atock,  see  "Gorporationa.** 

Of  errors,  see  '*AW»Bt" 

Of  mortCRge,  see  'nBortgagn." 

A  light  to  a  mechanic's  lira  Ja  not  aBBignabl& 
— Saner  T.  Fay  (CaL)  902. 

An  asaignment  ot  a  partnership  claim  by  a 
member'  of  tbe  firm  to  himself  is  sutbcieDt  to 
enabla  him  aa  aae  tbereao,  the  other  paxtoers 
not  objecting  thereto^Padfic  Mat.  Ute  Ins. 
Co.  V.  Fishei  (Cal.)  164. 

A  prondae  to  pay  a  debt  opt  of  the  proceeds 
of  ore  to  bemtned  u  not  an  equitable  asaignment 
of  such  proceeds.— Silent  Friend  Alin.  Co.  v. 
Aftbott  (Colo.  App.)  SIH. 

An  assignee  of  a  chose  in  action  need  not 
show,  In  tbe  action  thereon,  any  oonaidemtiwQ 
therefor.— Oregoire  t.  Ronrke  (Or.)  986. 

AssiaincEirr  pob  KKNJflFix 

OF  OB£BIXQBB» 

See,  also,  "Insolvency." 

An  aaatgnment  Is  aot  afleoted  by  tbe  omiaBkni 
of  the  aamea  of  some  creditors  from  tfae  list 
□rovided  by  S«bs.  Laws  1S86.  p.  «L— Valk  t. 

Liebes  (Cofo.  App.)  46. 

Aa  .'assignment  is  not  teaderad  invaUd  Oe- 
ittfUK  it  attemikta  to  confer  anantboriaed  pow- 
en  on  the  aaaigDae,  —  Falk  t.  Uebea  {Ceio. 
App.)  40. 

It  if  sufficient  under  Sess.  Lews  1885.  p. 
if  the  Inventory  is  embndled  In  the  aSdaTit.— 
Falc  V  Lifbos'fColo.  App.i  40. 

'U'jder  Suns.  Lens  1885,  p.  43,  an  aasignment 
emt  racing  all  the  property  of  -th^  aaaignoc  is 
not  invaUd.  becaus<f  eume  of  the  propertr  is 
omitted  from  tfae  inventDry. — FaOc  t.  Liebes 

(Colo.  A--p.)  48, 

The  preftrrence  of  one  who  is  not  a  creditor 
of  tbe  corporation  assignor  renders  the  aasim- 
ment  void.— W.  P.  Noble  itonBBiile  Co.  v.  M<. 
Pleasant  BaaitaUe  £io<4icimttT«  Inst.  .tCtafal 

aoa. 

A  corporation's  deed  of  aasignment  is  mider- 
ed  void  by  the  directors'  preference  of  their 
own  ddiioB.- W.  I'.  KoUe  Mercantile  Co.  t. 
Mt.    Pleasant    fiquitoble   C^^operatiw  Inst 

(Utah)  809. 

A  creditor  may  sue  an  assignor  and  reon'ser 
a  personal  judgment,  (hongh  he  has  nreawted 
a  iHaia  againiu  bis  assignee  which  naii  bees 
disallowed,  and  from  whidA  an  appeal  ie  pead- 
iiig.  —  ShuUsburg  Bank  v.  Eaatem  Kanaas 
Bantling  Vm.  (Kan.  Appj  835;  Moahaiuioa 
Banking  Co  v.  Watson.  W. 

See  "Benevolent  Societies":  "Corpontkma.* 
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ASSUMPSIT. 

Wher*  i^shitifl  declare*  on  &  ■pedil  con- 
tract, he  MnDOt  TceoTer  tm  «  qosntmn  meruit. 
—Rockwell  Htock  &  Land  Co.  r.  OutiorA 
<CoI*.  App.)  282. 

Evidence  kdd  to  entitle  platntiff  to  a  Jodsnent 
for  the  valne  of  Mxrices  rendered. — Bohman 
T.  Becker  (Ca!.)  28. 

A  petition  in  an  action  for  serrica  rendered 
examined,  and  MU  to  state  a  eatise  of  action.— 
Coimeeticnt  Mnt,  Lif»  Ins.  Co.  r.  Barnes  (Kan. 
▲pp.)  SSR. 

A  material  man  may  recover  for  lumber  fur- 
nished tbe  contractor,  thouf^  tile  omier  as- 
sitmed  the  debt,  unlem  there  wbb  ■  noration 
whUA  released  sneh  contmetor.— Aldritt  T.  P«B- 
toB  <Ment.)  7BT. 

Aflnuiiptiloii  of  mrinfc 

8m  **Us>tcr  and  BerTOat** 


ATTACB3CENT. 

See,  also*  "BxecutioB";  "BieniptiDns^;  **Gar- 
nlsbment.'* 

One  having  aoae  of  acthw  fior  bre*dt  ei  Don- 
tract  to  seU  merchandiae  is  entitled  to  am  ab- 
tachmeot,  and«r  St.  Ib83, 1  2000;— Btvu 
T.  Newell  (ColD  Ap|i.>  1016. 

Levy  of  attachment  Md  Boperior  to  a  bill  of 
aale  by  tlie  attaciuneat  debtor.— Swibim  Qtv 
A  Ft.  B.  Gemeof  Co.  v.  Baeae  (Kan.  App.>  832. 

Where  jndirment  is  rendered  for  defendants, 
the  lien  is  disctaarfred.  and,  In  tire  absen<?e  of  a 
■tny.  a  revcTsal  on  appeal  will  not  revive  It 
to  the  prejndice  of  a  porcluser  pending  appeaL— 
MUkr  V  Won  (Kan.  Afp.)  lQa4. 


ATT0BNH7  AND  OUaNT. 

Ataence  of  eonnad  o  groond  for  new  trial,  see 

"New  Trial.'' 
Arsxunent  of  counsel,  at*   "^rlmiiul  Law"; 

•TriaL" 

Privileged  eommnoicatlons,  see  "Witness." 

Where  a  nrime  is  cbargsd  in  diatorment  pro- 
ceeding, they  wiU  be  su^>eaded  oatil  a  suffi- 
dcut  time  has  elapsed  t«  proseente  the  accsaed 
In  the  district  court.— In  re  Tipton  (Idaho)  SOI 

Uemarka  of  coonort  derogatory  to  the  txial 
judge  are  grounds  for  atribiog  tbe  brief  from 
the  file  or  disbacring  the  attoraey,— Jtata  T. 
Gallup  CKas.  Afp.)  40B. 

An  attorney  emftoyed  t«  draw  a  will  is  not  lia- 
ble to  one  who*  thiaiub  his  neglect,  was  de- 
prived of  a  devve  wUcb  dc3>d«st  inatracted  tke 
attoni»^  t»  Inwrt  in  the  wiH.— Baddcr  t.  Gm? 
<CaL)90a 

An  application  for  dlsluinneDt  under  Hill's 
Ann.  Laws.  S  1047,  mnat  allege  moral  turpitude 
on  conviction  of  the  attorney  for  a  misdemean- 
«r.— State  v.  Bannon  (Or.)  800. 

Where  a  jndgmeat  is  aald  to  the  assignee 
thereof  aa  secorityfor  adeDt.hebaThMg  no  notice 
«f  an  attoraey's  lien  thecetuti.  the  attorney's  Uea 
aftacttea  to  the  amount  recovered,  subject  to 
the_payment  of  the  debt. — Colorado  State  Bank 
V.  Davidson  (Qalo.  A|i».)  CH7. 

Where  tho  filing  of  a  notice  of  a  Ifea  for  att(»>- 
ney's  fres  la  not  required  by  statute,  the  filing 
of  such  notice  ia  not  o«Ue»  to-  tbe  judgment 
debtor  cr  ihe  ssaignu  of  tbe  jndgmenL— Colo- 
rado Sute  Bank  v.  Davidson  (Colo.  Ap?.>6S7. 

Though  an  attorney  has  a  lien  on  a  judgment 
Mcovered  by  bits  for  fees,  a  lodgment  debtor 
who  pay*  the  Judgment  wtthoot  notice  of  the 
attoratr*  Um  wM  bo  proCeoted  against  h.— 


Oalorado  State  Bank  r.  Davidsan  (Oolo.  App.) 

C87. 

The  TaffdHr  of  a  contract  between  attorney 
B«d  dletrt  for  proaecuting  a  suit  to  jodgment 
does  not  depend  on  the  value  of  the  services  ren- 
dered, and  IS  B0t  affected  by  a  settlement  pen- 
dente lite.— Toneka  Water  Bnpplr  Oa  T.  Boot 
(Kan.  Snp.)  71B. 

Authentication* 
Of  leeord  on  appMd,  see  "Appeid;* 

Autrefbis  Acquit  and  Oonvlot* 
Sea  *tMmlnal  Lav." 


BAIL. 

Sureties  on  a  hail  Ixind  keld  liable  tboa^  fbe 
priucipa]  on  the  bond  fail  to  Sign  It-^ickman 

V.  Fargo  (Kan.  App.)  381. 

Wheat  the  baB  bond  of  a  frandnlnt  debtor 
provides  that  the  jtriudpal  shall  not  go  beyond 
tiie  prison  bounds,  and  the  court  without  the 
knowledge  of  the  sureties  aUowa  the  pf^ipitl 
to  tw  released  from  such  bounds,  hdd,  that  the 
snreties  are  releaaed  from  tbdr  otuigatioDw 
Hickman  t.  Fargo  (Kan.  App.)  SSL 

See  "Pladat.** 

Ballots. 

See  *<&leetlou  and  Totera.** 


BANgB  AKB  PANKJLNQ-. 

Laws  1801,  c.  43.  relating  to  deposits  in  In- 
solvent banks,  does  not  apply  to  national  banks. 
—State  T.  Menke  (Kan.  Sop.)  350. 

Laws  1879,  c.  48,  relsting  to  deposits  In  In- 
solvent iurnks,  was  repealed  by  Laws  1881,  e. 
43,  S  16.— State  v.  Menke  (Kan.  Sap.)  350. 

Where  the  owner  of  a  note  places  it  in  a  bank 
for  co&ection,  aud  the  bank  voluntarily  selects 
a  person  to  receive  payment,  the  bank  U  liar 
l>le  to  tbe  owner  for  the  amoant  caUeetsd  bf 
such  agent.— Pint  Nat  Bank  v.  Craig  (Kan. 
App.)  830. 

Bvidenct.  examioed,  and  kdd,  that  a  bank  was 
aJhofesA  wfth  aotioe  that  a  draft  depoaltad  Ma 
cashier  was  the  proceeds  of  a  sale  by  him  of 
mortgaged  property,  and  it  could  not  apply  the 
draft  on  s  debt  owing  to  it  by  the  ea8hii».-;Aock 
Springs  Nat.  Bank  v.  Luman  (Wya)  874. 

Where  a  national  bank  faaa  dissolved  under  the 
bankioK  law,  any  iudgment  rendered  against  U 
is  void,  and  may  be  collaterally  attacked. — 
Hodgson  T.  McKinstry  (Kan.  App.)  920. 

Evidence  examined,  and  held  that  a  deposit 
was  a  general  deposit,  and  not  a  speciat  «aa 
and  a  trust  fund  in  the  hands  of  tbe  receiver  in 
insolvency  of  the  bank.— Dearborn  r.  Washing- 
ton Sav.  Bank  (WaaU  HOT;  Watson  t. 
Sbeafe.  Id. 

Bttttflry* 

8o»  *'Awalt  and  Batteir-' 

Boneltts. 

From  public  ImpagTaiMinH  see  'OCmddpal  Oer- 
poraoMis.'* 


BENEVOLENT  SOCIETIES. 

Where  the  constltntion  is  agreed  to  aa  a  part 
of  the  cogtraet  of  membennlp.  Its  proHwona 
for  expulsion  oi  members  after  trial  are  Wading 
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on  Bndi  tnemben.— t^TT  r.  Uasnolia  Lodge  No. 
29.  I.  O.  O.  P.  (CJal.)  SSI. 

It  Is  a  defense  to  an  action  for  rdnstatement 

that  plainttfF  has  not  pnrsned  the  remedies  pro- 
Tidod  by  the  laws  of  the  association. — Levy  t. 
Uacnolia  Lodge  No.  29.  I.  O.  O.  F.  (OoU  8S7. 


See  •TffUb.'* 


Bequest. 


Best  and  Seoondazy  Bvldenoe. 

See  "Evideoce." 

BilL 

Of  intopleader,  lee  "Interpleader.** 
Of  particnlara,  lee  "Pleadiiv." 

Bllla  and  Notes. 

See  'Negotiable  Instramenta." 

Bona  Fide  Parcshasers. 

See  "Vendor  and  Purchaser." 

Of  note,  see  "Negotiable  Inatnunenti.** 

BOKBS. 

See,  aUo,  "Indemntty";  "Principal  and  Surety." 

Appeal  bonds,  see  "AppeaL" 

Bail  bond8,  see  "Bail.'^ 

By  guardian,  see  "G-uardian  and  Ward." 

Injunction  bond,  see  "Injunction." 

In  repleyln,  see  "Replevin." 

Complaint  in  an  sctioo  on  the  bond  of  a  city 
treasurer  held  to  sufitciently  Bllese  that  he  was 
holding  over  until  the  quallficatioa  of  his  suc- 
cessor.—Baker  City 't.  Murphy  (Ur.)  133. 

Where  a  bood  Is  Joint  and  several,  failure 
of  all  the  obligors  to  sign  does  not  render  it 
Told.-StimK>nUiU  Go.  t.  RUey  (GkL)  1072. 

BBZBBBT. 

An  Indictment  nnder  Pen.  Code.  ||  90O,  952, 
diarging  ttiat  defendant  did  "give  a  bribe"  to 
a  certain  si^ervisor.  Md  insoffldent.— People  T. 
Ward  (Gal.)  894. 

Bridges. 

UabOlty  of  coonty  for  defects,  see  "Conntiea." 
BrlefiB. 

See  "AppeaL** 

Brokers. 

See  *'Factoca  and  Broken." 

Burden  of  ProoH 

See  *^Tidenee.'* 

BUBJOtJJiBY. 

I  Evidence  sufficient  to  sustain  a  verdict  of  bur- 
klarv  will  suotain  a  verdict  of  an  attempt  to 
Ijommit  burglait.— People  v.  Lowen  (Cal.)a2. 

Evidence  examined,  and  hdd  to  sustain  convic- 
tion.—aute  T.  Uaverly  (Idaho)  QOtt. 

Cancellation. 
Of  ooBtracta,  see  "Eqnity." 

OABBXEBS. 

See,  also,  "Horse  and  Street  Bailroads";  *'BaU- 
road  Companies." 


Canifws  ot  soods. 

The  liability  '■f  a  carrier  for  damages  to 
freight  is  governed  by  Gen.  St.  1889.  par.  12r>0. 
—St.  Louis  &  S.  F.  Ky.  Co.  v.  Btyan  Fruit 
Co.  (Kan.  App.)  207. 

Notice  of  arrival  of  goods  delivoed  to  one 
falsely  r^resentlng  himself  as  tiie  consignee  is 
insuffident  under  Civ.  Code,  S  2120.— Oarallaro 
V.  Texas  &  P.  Ry.  Co.  (Cal.)  9ia 

Where  goods  were  shipped  over  several  con- 
necting lines,  the  last  company  is  liable  to  the 
consignee  for  a  deliver;  to  an  unauthorized  pir- 
son.— Cavallaro  r.  Texas  &  P.  Ry.  Go.  (CaL) 

9ia 

Where  a  carrier  delivers  goods  to  a  person 
other  than  the  consignee,  on  an  uniudorsed  bill 
of  lading,  it  is  liable  for  the  value  of  the  goods. 
— Cavallaro  v.  Texas  ft  P.  Ry.  Co.  (CaL)  918. 

Oarrlers  of  pusongers. 

Admissibility  of  evidence  in  an  action  for  in- 
jury by  being  thr-iwn  from  an  electric  car  de- 
termined.—Fogel  T.  San  Frandaco  ft  8.  U.  Ry. 

Co.  (Cal.)  £)65. 

Where  a  passenger  has  no  ticket,  and  refuses 
to  pay  on  demand  the  servants  of  the  railroad 
company  m»y  ejtct  him.  using  audi  reaaonable 
force  as  is  n^essiry.— Atchison,  T.  ft  S.  F.  R. 
Go.  T.  Brown  (Kan.  App.)  588. 

Bvldenee  examined,  and  Md  that  a  passenger 
attempting  to  board  a  train  from  the  side  oppo- 
site the  platform,  by  climbing  over  the  bumpprs, 
was  guilty  of  contributory  negligence. — \Vard- 
iaw  V.  California  Ry.  Co.  (Cal.)  10T5. 

In  an  action  for  Injuries  by  a  collision  be- 
tween Btreer  cars,  a  charge  that  If  plaintiff  was 
not  guilty  of  contributory  Diligence,  the  col- 
lision cast  on  defendant  the  burden  of  showing 
aljsence  ot  negligence,  keU  proper. — Hamilton 
V.  Great  Falls  St.  Ry.  Co.  (Mout.)  860. 

Instrut-tions  as  to  the  degree  of  care  reqnired 
by  a  street-car  paswnger  examined  and  hkd 
proper.— Hamilton  t.  Cireat  Falls  St.  Efcr.  Go. 
(Mont.)  860. 

Pleading  In  an  action  for  Injuries  to  a  pas- 
senger on  a  street  car  examined,  and  ketd  that 
any  ambiguity  as  to  the  negligence  couiplainea 
of  was  cured  by  the  answer.  —  Hamilton  v. 
Great  Fal.a  St  Ry.  Co.  (Mont.)  860. 

Where  a  trolly  car,  on  reaching  the  top  of 
an  incline,  throngh  negjlgenee  escaped  and  In- 
jured a  passenger,  the  company  waa  liable. — 
RedQeld  v.  Oakland  Gonsoiaated  St  Rjr.  Co. 

(Cal.)  822. 

A  street-car  compaur  Md  liable  for  injuries 
to  passengers  by  negligence  In  rnnning  a  car. 
found  to  be  out  of  order,  without  notifying  the 
paHseiigers  of  the  defect. — Waahingtm  t.  Spo- 
kane St  Ry.  Co.  (Wash.)  628. 

Evidence  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car  Md  not  to  ahow  contrib- 
utory negligence.— Waahingfam  T.  &iokane  SL 
Ry.  Co.  (Wash.)  628. 

Oaae  Made. 

See  "Appeal." 

Cattle. 

See  "Animals." 

Stock-killing  cases,  see  "Railroad  (3ompuile>." 


Causa  Mortis. 


See  'M»ftB.' 


GERTIORABL 

See,  also,  "Review,  Writ  of." 

Certiorari  will  not  lie  to  rerlew  the  trsnsfer 
of  a  cause  from  one  department  of  the  i-unerior 
court  to  auuthur,  though  irregular.— White  t. 
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Superior  Court  of  Cltj  and  Coanty  of  San  Fraa- 

ciBco  (Cal.)  480. 

Certiorari  will  not  lie  to  review  a  flndlns  In 
contempt  proceedingrB  becaose  of  an  erroneona 
raliDg  00  a  ^ea  of  fonner  jnrisdktioii.— White 
T.  Swerior  Goort  of  Oltr  and  County  of  Sftu 
Fraoown  (Cal.)  480.  * 

Certiorari  will  not  iasae  to  review  an  order  of 
court  where  anr  error  therein  can  be  corrected 
by  appeal. — White  t.  Superior  Coart  of  Citr  and 
CoQDty  of  San  Frandsco  (Gkil.)  480. 

Certiorari  will  not  lie  to  reriew  an  aiqpealable 
order,  thonah  it  be  Tt^d.— Wmte  v.  Snperior 
Court  of  Citr  and  Cbmitr  of  Ban  Frandaco 
(Cftl.)  471. 

Certiorari  will  not  lie  to  review  an  order  set- 
ting aside  a  prior  order  conditionally  dlscbar- 
King  an  ad  miniatrator.— State  t.  Saperior  Oonrt 
of  WalU  Walla  Oonnty  (Wash.)  eSO. 

On  rwiew  of  an  order  of  conrt,  facta  affectine 
ita  Talidltr  can  be  conaidered  only  'aa  to  the 
qaestioo  of  Jurladiddon.  —  White  t.  8iqi«ior 
Coart  of  Oly  and  Connly  of  iten  Vzanctaeo 
<Oal.)  480. 

Challenge, 

See  -JsT.** 


flee  nBqnHar." 


Ohanoery. 


Clhange  ofVeauM. 

See  "VenTie  in  ClTil  Oues." 

In  eriBinal  eaace,  aee  "Orimlnal  Iaw." 

Charter. 

Of  dty.  Bee  "Mnniclpal  Corporationa.** 

CHATTEL  MOBTGAaXS. 

A  tniet  deed  to  aecnre  bonds  covering  land 
and  also  cattle  la,  nnder  Gen.  St.  188&  p.  IfiO^  « 
chattel  meitgage.— Hall  t.  Johnam  (Gwo.  8sp.) 
660. 

A  tnut  deed  of  land  and  chatteliL  reaerving  to 
the  grantwr  the  right  to  edl  the  chattela  nnder 
a  cwtain  emdltion,  la  Told  aa  to  the  grantor's 
creditora,  ao  far  aa  the  chatty  are  eoncemed. 
—Hall  T.  JtAnaon  (Oolo.  Svp.)  660. 

A  chattel  mortgase  on  mtfchandiae.  allowing 
Che  mortgagor  to  retain  poBsesalon,  bnt  forbid- 
ding a  sale  thereof,  is  prima  fade  ralid.— Heil- 
bronner  v.  Lloyd  (Moot.)  853. 

A  chattel  mortgage  on  mercliandiBe  Is  not  In- 
valid  becaoae  of  a  verbal  agreement  that  the 
mortgagor  mar  aeil  the  sooda  and  app^  the 
m-oceeds  on  ue  debt.— HeUbnniner  v.  IJoyd 
fiMont.)  853. 

The  lien  la  dlediarged  by  a  valid  tender  of  the 
aoMMint  for  which  the  mortgage  Is  seeottty*— 
He^hrcT  t.  Sttobadi  (Waah.)BB7. 

Cheat. 

See  "Falae  Pretenses." 


nd  Wan 

OoBBpcftencr     wttneai,  see  "WHtnsM." 


See  '^Goardlan   and   Ward";    **Puent  and 

Ohfld." 


GUy. 

nCnnldpal  Corpora tlons.* 

Claim  and  Delivery. 

See  "BepleTin." 


Gkmd  on  nUe. 

Bee  'i^iiietlng  Tttie-ItemoTal  of  Caond.** 

Collateral  Attack. 
Bw  ''JudgmaiL'' 

Collection. 

Of  taxea,  see  'Taxation." 

Colleges  and  Universities. 

V^itJ^ot  tax  for  benefit  of,  ■ee'^^kautltiitional 

Collision. 

Between  street  cats,  see  "Carriera.'* 
Commercial  Paper. 

See  "Negotiable  Instmments.'* 

Commission. 

bnker,  see  "Facton  and  Broken." 

Common  Carrier. 

See  "Oarriera." 

Community  Property. 

See  "Husband  and  Wife." 

Compensation. 

For  laD£  taken  for  pabUe  nse,  aes  "Blmlnent 

Domain." 
Of  agent,  see  "Prindpal  and  Agmt.'' 
Of  district  attorney,  see  "District  and  Frosecirt- 

ing  Attorneys." 
Of  receiver,  see  "Receivers." 
Of  state  officer,  see  "States  and  Stats  Offiocn." 
Of  tax  coUeetor,  see  "Office  and  OOaK;'' 

Competency* 

8f  evldenoe,  see  "Bvidence.** 
f  juror,  see  "Jvrj/' 
Of  witnois.  see  "Wit 


Composition  with  Creditors. 

See  "Anignmeat  for  Benefit  of  GreAtors";  "In- 
solveDcr.** 

Compromise. 

Aa  cMHldemtton  for  contract,  aae  '^Oontnetai'* 

Condemnation  "Pmnnnillngs 
See  "Bminent  Domain." 

Condition. 

IsK  poUcT*  Me  'Insnraaceu** 

Conditional  Bales. 

Bce'tUls." 

Confession. 

As  evidence,  r-ee  "Criminal  Law.** 

COOTLICT  OF  IjAWS. 

Civil  action  to  recover  by  one  ^■'"'ff'f  a 
logging  lien  nnder  Hill's  Ann.  St  Wash.  1 
1604,  may  be  enforced  in  Oregon^Nwth  Fkc. 
Lomber  Oo.  T.  Lang  (Or.)  798. 
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An  action  la  Onaan  for  damacea  under  Hill's 
Ann.  St.  Wasb.  |  16S8.  cannot  be  maintained 
after  the  npiratloa  of  the  time  aMaerfked  toy 
the  Waafaington  statnta^Nortta  Pac.  Lumber 
Go.  T.  Laaff  <Or  J  WO. 

Congressional  ChmnAs. 

See  "PubUc  Landa." 

Ck)iigidwUau« 

See  "GontractB." 

For  aasi^ment,  aee  "Aaalgnment.* 
«<  mta.  aae  ''NwotiaUb  laatMQM^** 

OoTMoMitattwL 

Of  corporatl«w»  aae  "Oonorationa.'* 
Of  street  raUroada,  aee  "Horae  and  Street  Ball- 
roada." 

Constable. 

See  "Sbarlfli  and  Constables." 


ooNSTiTunoir azj  IiAW. 

Bight  ix>  jury  trial,  see  "Jory." 

Act  April  9,  18M.  ptnvidisc  for  tnaing  bonds 
to  pay  certain  etute  indebtedness  withoat  an 
■appropriation  being  made  therefor,  fa  weonatt- 
tntioTuU.— In  re  Caanal  Deficiency  (Oolo.  Snp.) 

Laws  1891,  c.  161,  prohtbitinK  the  editing  and 
publiahing  of  certain  ehssea  ot  Bewapapers,  b 
not  an  infringement  of  the  liber^  of  the  press, 
and  la  conatitudmiri.— In  re  Baaka  (Kan.  Sup.j 

«8a 

Seaa.  Laws  1890,  c  80,  8  130,  requiring  bal- 
lots to  be  indorsed  by  the  official  stamp  and 
with  the-  name  or  ioitial  of  the  judge  of  etiectioo 
is  constfttitional.— Slaymaker  x.  Phfllips  (Wyo.) 
1049. 

'  Pwn.  Code;  I  "SaS,  anbd.  7,  making  the  pnl> 
Ucatioc  mt  m  laiaB  report  of  coart  proceedinga 

a  contempt  and  a  criminal  offense,  is  not  un- 
constitutional aa  impoirijig  the  freedom  of 
speech.— State  v.  Pnntds  (Mont.)  285. 

Act  March  6,  18M.  radncinr  the  aalacy  ot 
the  clerk  of  the  district  coart,  n  mat  neonstt- 
tntional.— Clark  t.  Btsaid  at  Oom'ra  of  Hilver 

Bow  County  (Mont)  101. 

Tka  lamMn'  fic-.^  act  (Lm  1S«S.  I      la  not 

UBConstitmj&nal-— McCoy  t.  Cook  (wash.)  546. 

The  coanty  government  act  (St  1891,  p.  8S5), 
allowing  wiUieaaes  in  criminal  cases  'ben>re  the 
enperior  conrt  oC  crartatai  canntlaa  a  certain  per 
diem,  is  unconstitutional.— Turner  Siskiyou 

Act  March  18.  1895,  {  12,  proriiUng  that 
claioia  fcr  amnr  «Q>eBs*s         W  tmSKtd  by 

the  hoard  of  military  auditors,  and  paid  out  in 
the  general  fund,  is  consUtatleiial.— StUs  T.  Nye 

<Nev.)  866. 

Jndlolal  poweva. 

Act  Feb.  13,  1880,  authorizing  district  judges 
to  render  final  decrees  in  Tacation,  Is  within 
the  powers  conferred  by  the  organic  act — Unit- 
ed States  V.  Ovyn  (H.  M.)  l&i. 

Act  March  15, 1893  (Laws  1893,  p.  301), ntetiog 
to  the  improvement  of  roads,  and  providing  for 
an  appeal  from  the  aasuaimrata  is  not  unconsti- 
tutional as  imposiig  nonjudicial  duties  on  the 
judge  of  the  naperior  coart.— Senor  v.  Bbaid 
of  Com'rs  of  Whatcom  County  (Wash.)  552. 

Laws  1W6,  c.  106,  reUtine  t»  the  astablish- 
ment  of  JudlcW  districts,  is  amstftational.— 
Aikman  v.  Eklwards  (Kan.  SnpJ  366. 

&MMllAWa^ 

Act  Btnvcfa  C  3:895,  conferring  npon  dtlea  df 
a.  given  daas  the  tight  to  make  hwa  llbv  Ihak 


tseal  a^goTtrameatJa  mat  nacansdtotiofiaL— 

Reeves  v.  Anderson  (Wash.)  625. 

Ooost.  art  11,  }  10.  giTlag  ccrtaia  citSea  a 
rigbt  ta  frame  cwitera,  is  not  sedf-executing, 
ao  aa  to  veadcr  Invalid  statatea  pcescnbiag  the 
asauner  Of  eaercliiagmuib  xi^nbr— Baavca  v.  Ab- 
Meraon  (Wash.)  62S. 

SssB.  Laws  IBth  pi  flS  «t  acq.,  daasffr- 
teg  «U  Hie  coMjrtiflB  in  the  state  aecordiaig  to  the 
aaseaaed  nbiatian  of  the  property  In  oadi.  itai 
fixing  the  salaries  of  die  eoontr  officen  ihmvf 
aocording  to  the  class  in  which  their  conaty  be- 
longs, is  not  Hiceial  legislation. — Harwood  t. 
Wentwerth  (Ar&J  lOZS. 

Ex  past  facto  lawa. 

Seas.  lAws  c.  84,  i«e«Hns  Oia  act  al- 

lowiog  c^Dge  erf  remne  ou  a  criminal  emniaa. 
titw,  u  not  aa  post  facto  law^PaogSe  v.  He- 
Donald  (W7«.)  1&. 

OUAsstfna  of  WKiteMaAk 

Where  atocet-nulraad  eomaaniea  am  conssi 
idated.  the  outsAaadiBg  UsdbU^     tbe  conatitn-  i 
•at  anBfBDisa  cannat  be  traaaleritd  to  tha  new  I 

company  without  consult  of  the  cnUtmrn  or 

such  company. — Market  8t  By.  Co.  t.  HeDmu 

(Cal.)  22ji:  I 

Civ.  Code,  i  473,  aathorizing  the  consolida- 
tion of  railroads  ii  the  eoaaent  of  holders  of 
three-fonrths  in  value  of  f&e  stock  of  each  coi- 

g oration  be  obtained,  fa  conatitntkKMd^--SlBitet 
t  By.  Co.  ▼.  Hdlman  (GaL)  225. 

A  contract  HMtde  prior  ta  tbe  raeodmeot  of 
1889  to  the  mechanic's  Uen  hkw  ot  1883  ia  not 
governed  by  that  amendment,  if  the  rights  of 
the  owner,  w  they  existed  tmder  the  law  ef 
1883,  were  prejudiced.  —  Spangl«  t.  Greea 
(Colo.  Sup.)  674 

The  redemption  Uw  (ofaapter  100,  Seaa.  Laws 
1803)  is  not  nncoMtltntloHal,  as  impairfng  tbe 
obligation  of  contra ctB.~Beverty  t.  Baxnits 
(Kan.  ^iM>.|  725. 

Juay  triaL 

A  iary;  oAder  CdbsL  D.  S.  Amend.  6,  b  tht 
commoa-fawjurr  of  IS  man.— TearriUiry  t.  Op- 
tla  (N.  M.)  OT. 

The  loggeia'  lien  act  (Laws  188S,  |  20),  in  so 
far  as  it  provide  for  a  peraonal  jadnnenx 
against  one  elolgi-ing  the  property,  and  dei>rfr- 
Ing  hhn  of  the  right  to  trial  by  im,  fa  iiiTalid. 
— McOoy  T.  Cook  frash.)  546. 

JHm  pvoaaaa  of  law. 

Code  Cir.  rroM:.  |  410,  aotbojdabig  service  ef 
oertain  jpaocess  by  a  person  oth^  tlian  a  aticn^ 
is  not  unconRtitutkmaL— Hlberola  Sannjca  i 
Loan  Soc.  v.  Chuke  (CaL)  425. 

Act  March  15,  18^  (LM.yn  1893.  p-  301),  pro- 
viding for  the  location  ot  new  roada  and  tbe  im- 
provsmcnt  of  eld  unea,  Md  nnoanstitadonal  so 
far  OS  it  relates  to  new  roads,  t>ecaBae  ft  jyc»- 
Tides  for  taking  private  property  without  com- 

Ktmatlea  aacuraaiaed  by  a  }aay> — JSaoor  v. 
mw»  «f  OOntln  of  Wbatcoas  CsoB^  rw^ash.) 
552. 

Tazattan. 

The  legislature  hm  pawar  to  enact  that  c^^r- 
tain  territory  segregated  from  a  dts  afaonld 
be  relieved  from  further  paymevt  of  votids  fa- 
sued  by  snch  d^.— JcAnson  t.  Oty  of  San 
Diego  (CaL)  249. 

Act  MaxA.  16,  1888  <LMca  1808,  Ml>.  n- 
latlng  to  fh«)  ImpntTement  of  counlr  amsds  is 
constitutional  ao  far  as  it  provides  for  the  ap- 
portionmeat  of  eosta  9f  trnUi  hnprovetaefrta  bf 
the  county  commissioners  to  the  county  ar^d 
several  townships  Mad  dlatricta  comprtains 
it.— Senor  T.  Beard  of  Gom'ra  of  Whatcom 
County  (Wash.)  SSL 

Gen.  St.  1889,  par.  6383,  proriding  for  raisins 
revenue  after  vk  enfrawn  of  «iro  aooceeding 
fiscal  years,  fa  rold.— State  T.'Ballar  (Zuob  Siq)-> 

37a 
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Laws  189S,  c.  226,  S  2,  providing  for  raising 
the  samof  llOO.OOUtwr  y«ar  forth«  state  nniTer- 
aitj  for  the  ypars  and  1897,  is  valid.— State 
T.  Bailey  (Kan.  Sap.)  37». 

The  leBislatOM  may  lerj  taxes  by  reqairiag  a 
snwB  snm  to  be  raiaad  mm  ti»  taxdile  Braper- 
tr>— State  T.  Ballay  (Kan.  8apO  S7S. 

Ooartnution. 

Of  win.  Me  ''WUl*." 


CUHITJfiMFT. 

Berimr  on  ovUonfi,  see  HSartian.A*' 
Isolation  of  injonctioii,  see  '^Injunction.'' 

Where  an  officer  seises  property  as  used  In 
maintaining  a  Uqnor  nnbunce,  and  refuses  to 
return  the  pruperty  to  the  owner  in  obedience 
to  an  order  of  the  court  on  replevin  of  the  prop* 
-erty,  he  is  gailty  of  ooDtempL — In  re  Massey 
iKan.  Sop.)  36&. 

"Where  an  insolvent,  after  adjadication,  sells 
«ancealed  property,  on  refusal  to  torn  over  the 
proceeds  to  tiie  assignee  he  may  be  committed 
for  contempt.— Bx  parte  Clarke  (Cal.)  905. 

A  contempt,  tlioBKh  punishable  by  criminal 
fwosecution.  is  also  punishable  in  contempt  pro- 
ceedings.—Statw  T.  Faulds  (Mont.)  28S. 

Under  Pen.  Code,  §  2»8,  sobd.  7,  the  pobU- 
cation  of  an  article  charging  the  coort  with 
injostice  and  entering  into  a  dirty  deal  is  a 
contempt.— State  v.  Fanlda  (Moot.)  286. 

After  a  decree  has  been  ameided  by  an  order 
none  pro  tunc,  defendant  cannot  be  adiodged 
^ilty  of  contempt  in  disobeying  the  decree  as 
ameBdsd  by  his  acts  prior  thereto.— Oosby  v. 
S«j>erior  Court  of  Los  Angoks  Ccninty  (CaL) 

Where  an  affidavit  for  an  attacbment  is  fatai* 
ly  defective  a  recognizance  to  answer  thereto  ia 
not  a  waiver  thereof. — State  v.  Oailop  (Kan. 
▲ppi)  406. 

Oontest. 

0£  election,  soe  "Blectious  and  Votera." 


CONTINXrANCB. 

Anthorlty  of  referee  to  grant,  see  "RofeEenBe.** 
In  criminal  cases,  see  "Criminal  Law." 
Review  of  order  refusing,  see  "Awieal." 

A  contimuuiGe  because  of  the  abseoce  of  a 
witness  la  within  the  discretioti  of  the  trial 
court.— Ulssouri  Fac.  By.  Co.  v.  Haynes  (Kan. 
App.)  2S8. 

An  anplicitlMi  tor  a.  coiitinnaBce  to  enable 
plaintifc  to  amend  his  complaint  hdd  propetly 
refused.— Schultz  v.  McLean  (Cal.)  557. 

On  the  third  trial  of  an  action,  hdd  that  the 
allowanes  of  24  bonis  within  which  to  amend 
the  complabit  and  prepare  for  trial  waa  aoffi- 
<dent.— ^nlcs  t.  McLean  (Gal.)  567. 


CX)HTBAOTS. 

See,  also,  *'Aarignmeat";  "Assignment  for  Bett- 
efit  of  CreditorB** ;  "AarampsK" ;  "Bonds"; 
■•Oarrters":  "Chattel  Mor^iage^';  "Cove- 
nanta";  ''Deed";  "Factors  and  Brokers"; 
"Frauds,  Statute  of;  "Frandolent  Goovey- 
ancas^*:  "Indenmily" ;  "Insurance" ;  "IntM- 
OBt";  ^'Landlord  and  TeoBot";  "Marria^"; 
"Mastw  and  Servant":  "Mortgages";  "Nego- 
tiable Inatmments";  ^'Novation";  "Partner- 
rfiip";  "Pledge":  "Principal  and  Agent"; 
"Principal  and  Surety";  "Sale";  "^mtsfic  Per- 
formance"; "Subrogation";  "Usniy";  "Ven- 
dor and  Purdiasar," 


By  Insane  jpuncm,  see  "losanity." 
Consideration  of  note,  ase  "Negotiable  Inatra- 
ments." 

Msasnre  of  damage  for  braacta}  see  "Damaees." 

Of  corporations,  see  "Corporatioos." 
Of  L-ounties,  see  "Coimliea." 
Of  hiring,  see  "Master  and  Servant" 
Beaclsslon  and  canceliation.  see  "Equity.** 
Walvor  of  breach  and  suit  in  tort,  see  "Elec- 
tion of  Remedies."  , 

Whne  one  agreed  to  convey  lands  in  consid-* 
oration  of  servivea  to  be  perfonoed  by  another, 
and  the  s*r\'i«es  were  performed,  there  watf 
mntuality.— Topeka  Watv  SuBply  Co.  v.  Boot 
(Kan.  Sup.)  715. 

VaUdlty. 

A  contract  to  extend  the  time  £or  payment  of 
a  debt  till  a  suspended  bank  resomea  jrayment 
is  void  for  uncertainty.— Ahlstrom  v.  ^tspat- 
rick  (MonL)  757. 

A  contract  to  grade  a  certain  street  iidd  too 
Indefinite  to  be  admitted  In  evidence. — Raaer  r. 
Fay  (Cai.)  902. 

The  settlement  of  a  threatessd  action,  unless 
founded  on  fraud.  Is  a  valid  consideration  for  a 

Etomise  by  a  third  party  to  nay  tiw  dKlm;— ■ 
loiln  V.  Metcaif  (Wyo.)  12.  , 

A  limited  partnetsbip  crmted  in  Pennsylvania 
cannot  recover  for  a  breach  of  a  contract,  when 
the  laws  of  Pennsylvanht  prohibit  them  from 
contracting  in  the  manner  attempted  by  the  con- 
tract sued  on. — Park  Bros,  A  Co.  T.  Hanri 
(Kan.  App.)  9W. 

A  contraet  not  to  ■naage  in  a  lawful  business 
In  a  certain  county  httd  invalid,  for  failure  to 
limit  the  duntlou  of  the  novmant,  only  to  the 
extent  tiiat  It  tranacMided  ClT.  Code,  |  1674.— 
Qwgtay  V.  Spieker  (OaL)  S7tt. 

iBterpretetioM. 

Contract  for  a  sale  of  stereotyped  pHates  at. 
"actTAl  coat"  esMtmed.— State  v.  Price  (Wash.) 

m 

A  eoBtract  to  pay  assewsments  for  erpenses 

Id  the  operstioD  of  a  mine,  under  the  assign- 
ment of  an  intereot  in  a  lease  to  defendant, 
construed,  and  that  defendant  was  not  lia- 
ble if,  during  the  whole  period  of  the  lease,  there 
were  ^ufs  sufficient  to  pay  such  expenses. — 
Shaw  V.  Homer  (Colo.  App.)  OSS. 

A  contract  to  pay  assessments  for  the  expenses 
of  operating  a  mine  construed,  and  hdii,  that 
there  was  no  breach  thereof  when  plalntllf  sued 
thereon. — Shaw  v.  Bomer  (Colo.  App.)  ^9. 

Where  a  contract  is  made  by  letters,  if  .tbero 
be  any  ambiguity  in  one  of  them,  doubts  as  to 
its  meaning  will  be  resolved  agtrinat  the  writer. 
—Graft  T.  D.  M.  Osborne  A  Co.  <Ibua.  Sup.) 
7M. 

Pecfsmflaae. 

Contract  of  the  vendor  of  the  good  will  of 
the  busine^  of  selling  certain  articles  in  a  cer- 
tain locality  hM  broken  by  hia  eoboeqnent  cen- 
dnct— Gregory  T.  Bpleksr  (CaL)  B7B. 

Resolsslon. 

Where  plaintiff  and  defendant  agreed  to  ex- 
change land,  and  plaintiff  borrowed  Bonsy  from 
defendsmt,  to  be  secured  on  the  lots  ooovejwd, 
piointalf  could  not,  an  defendant's  defaalt,  >*• 
sound  tbe  contract  withoot  rep^ing  the  loan.— 
Boysl  T.  Draniaon  (CaL)  38. 

Evidence  examined,  and  Md  that  plaintiff,  by 
tendering  a  conveyance  to  defendant  under  a 
contract  to  exchange  land,  could  not  demand 
the  cash  value  of  defendant's  land,  and  resond 
the  oontract.-~Boyai  v.  Dennlson  (CaiO  39. 

AotloHs  on  oamtraots. 

A  complaint  for  breach  of  contract,  aOeginS 
tile  contract  and  tbe  breach,  entitles  platntM  te 
nominal  damages,  and  ts  therefore  good  en 
genera)  demurrer.-Jftcoba  Tk  Umn  Mosonnlllit 
Co.  (Mont.)  IdO. 
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Evidence  In  nn  action  for  breach  of  contract 
for  the  reductir>n  of  silver  ore  held  insufflcieot 
to  entitle  pla>ntifl  to  recover.-— Pittsburg  Con- 
centratiiig  &  MiUing  Co.  t.  Olick  (Gokk  A^) 
188. 

Evidence  hdil  sufficient  to  show  a  gnaranty 
that  a  railroad  would  be  built,  within  a  time  cer- 
tain, to  the  town  to  which  plaintiff  was  indaced 
to  remove  his  established  baaiDeaa.— Arkansas 
Valley  Town  &  Land  Co.  t.  Uncoln  (Kan.  Sap.) 
706. 

Bvldeoce  Jidd  sufficient  to  sostaln  a  rerdict  for 
work  performed  in  excavatiox  a  ditdi^Hecht 
T.  Stanton  (Wyo.)  749. 

Oontributioxi. 

Between  stockholders,  see  "Corporations." 
Between  snretiea,  see  "Frindnal  and  Surety.** 

Contributory  Neglisrenoe. 

Sm  **Negligence." 

Ck)nversion. 

See  'TTrorer  and  CoaTwdon." 

Oonveyanoes. 

See  "Chattel  Mortgages":  "Deed":  "Fraudu- 
lent Conveyances'';  "Alortgagaa'*;  "Bale"; 
**Vaidor  and  Purchaser." 

OOBPOBATIOira. 

See,  also.  "Banks  and  Banking^';  "Carrim"; 
"Horse  and  Street  Kailroada'^  "Insurance"; 
"Municipal  Coxporations";  "Kailroad  Oompsr 

nies." 

Pledse  of  stock,  see  "Pledge.** 

Whether  a  corporation  is  engaged  In  a  sav- 
ings business  Is  not.  for  purposes  of  taxation, 
to  bf  determioed  soleiy  by  Its  articles  of  in- 
corporation.—City  of  Xos  Anceles  T.  State 
Loan  &  Trust  Co.  (Gal.)  148. 

Imaorpogmtlon  amd  powers. 

Where  a  corporation  is  organized  for  the 
specific  purpose  of  dealing  in  land.  Its  power 
to  hold  land  is  unlimited.— Maitet  St.  By.  Co. 
T.  Hellman  (Cal.)  225. 

Under  Civ.  Cod«>.  {  286,  a  corporation  may 
be  formed  for  dealing  in  all  kinds  of  public  and 
priTatt;  ato^— Market  St.  By.  Co.  t,  Hellman 
tCal.)  226. 


u«b1 

A  resolution  of  directors,  fixing  the  presIdeDt's 
salary,  whidi  required  the  {iresident  s  vote  to 
adopt  it,  may  be  rati6ed  by  a  subsequent  board 
so  as  to  entitle  the  president  to  said  salary. — 
Wickersham  t.  Crittenden  (CaJ.)  898. 

Directors  of  an  Insolvent  corporation  cannot 

S refer  themselves  over  other  creditors.— W.  P. 
foble  Mercantile  Co.  v.  Mt.  Pleasant  Equitable 
C(W)perative  Inst.  (Utah)  869. 

Owtraots. 

A  town  company  which  induced  plaintiff  to 
remove  an  established  business  to  its  town,  by  a 
guaranty  made  by  its  fi^eneral  agent  that  a  rail- 
road would  be  built  to  the  town,  could  not  avoid 
liability  on  the  ground  of  want  of  power  in  the 
agent  to  make  the  contrict. — ArliansaB  Valley 
Town  &  Land  Co.  v.  Uncoln  (Kan.  Sap.)  706. 

Stock. 

The  fact  that  cotporate  stock  was  sold  to  pay 
assessments  did  not  precltide  creditors  from  re- 

eoTeriug  on  failure  of  subscribers  to  pay  their 
10  per  cent,  subscription. — Albright  T.  Texas,  S. 
F.  &  N.  R.  Cj.  (N.  M.)  73. 

Subscribers  cannot  avoid  linbllity  to  creditors 
on  their  10  per  cent,  salwcriptiou  on  the  ground 


thnt  they  hnd  not  pnid  any  part  of  it.— Albright 
V.  Texas,  S.  i\  &  N.  K.  Co.  (N.  M.)  73. 

An  a^rrefCDwnt  to  porchaae  stock  in  the  fa- 
tare  which  has  not  been  acted  upon  for  tbr^ 
years  doee  not  create  an  individual  liability  on 
the  part  of  the  signer  as  to  creditors  of  the  cor- 
poration.—United  States  Wind-Engine  ft  Pump 
Co.  V.  Davis  (Kan.  App.)  SOO. 

A  tender  by  a  successor  of  deceased  members 
of  a  firm  of  certain  stock  certificates  kdd  of  no 
effect— Nicbolls  v.  Beid  (Oal.)  29S. 

A  deed  of  land  with  all  the  grantor's  water 
rights  does  not  show  an  assignment  bv  tbe  gran- 
tor to  the  grantee  of  his  stock  in  a  ditch  com- 
pany.—First  Nat  Bank  v.  Hastings  (Colo.  App.) 

Under  Gen.  St.  i  269.  a  transfer  of  stock  un- 
recorded after  60  days  is  not  good  against  the 
attaching  creditors  of  tbe  assignor. — First  N'at 
Bftuk  T.  Hastings  (Colo.  App.t  ttSl. 

Where  the  10  per  cent  sobscription  required 
by  statute  to  be  paid  before  incorporation  was 
paid  by  checks  woich  were  never  to  be  present- 
ed, tbe  rbligation  to  pay  dated  from  the  filing 
of  the  nrticies.— Albright  t.  Texas,  B.  F.  &  N. 
R  Co.  (N.  M.)  73. 

Members  ud  stookkolders. 

The  Iwoka  of  a  corporation  furnish  evidence 
as  to  what  persona  are  entitled  to  the  rights 
and  privileges  of  stockholders. — United  Stntat 
Wina-Engiae  &  Pump  Co.  v.  Davis  (Kan.  Aim.) 
590. 

Tbe  trustee  of  corporate  utaA  may  vote 
the  stock  without  the  consent  of  the  benefi- 
ciaries.—Market  St  By.  Co.  T.  HeUniAU  (Cat) 
226. 

Under  Ut.  Code,  f  813,  the  executor  of  a  de- 
ceased stockholder  may  vote  the  stock  witiioat 
a  formal  transfer  thereof  to  him. — Market  St 
Ry.  Co.  t.  Hellman  (Cal.)  22S. 

Votes  by  proxy  at  an  election  to  create  a 
bonded  debt  of  a  corporation  are  valid. — Mar- 
ket St  Ry.  Co.  V.  Hellman  (Call  225. 

Where  the  stock  was  issued  honestly  for 
property  and  tranchises,  the  stockholders  are 
not  UalHK  to  creditors  on  the  ground  of  an  over- 
valuation of  the  property.— Turner  v.  Bailey 
(Wash.)  115. 

An  execution  sgainst  a  stockholder  under 
Cen.  St  1880.  par.  1102,  cannot  be  granted  un- 
til the  case  uiows  that  the  corporate  property 
has  been  exhausted. — Carey  Lumber  Co.  v.  Neu 
(Kan.  App.)  92ft. 

The  Bununary  process  to  enforce  the  liability 
of  a  stockholder  in  an  insolvent  corporation  can- 
not be  employed  against  th--  estate  of  a  deceased 
stockholder.— Achenbach  v.  Pomeroy  Coal  Co. 

8 Can.  App.)  734;  Same  v.  Western  New^aper 
nion.  Id. 

A  stockholder  of  a  distilling  corporation  pay- 
ing more  than  his  share  of  revenue  taxes  Is  en- 
titled to  contribution.— Blchter  t.  Blaatnnne 
(OaL)  1077. 

ConaoUdatioii. 

The  obiigationB  of  constitnent  companies  are 
charges  on  the  property  of  the  consolidated 
company,  which  may  be  considered  as  debts 
within  Civ.  Code,  {  809,  forbidding  corpora- 
tions to  create  debt?  in  excess  of  tiieir  canital 
stock.— Market  St  Ry.  Go.  v.  Hellman  (CkL> 
225 

All  pnor  laws  regulating  corporations  wore 
repealed  hy  Civ.  Code,  S  288,  which  been  me 
operative  Jane  1,  1873,  except  the  laws  govern- 
ing their  "formation"  and  "existence" :  and. 
with  the  exception  of  che  provision  relating  to 
such  matters,  Civ.  Code,  div.  1,  pt  4,  relating 
to  corporations,  and  including  section  473,  re- 
lating to  the  consolidation  of  railroad  compa- 
nies, applies  equally  to  corporations  formed  be- 
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fore  and  after  the  Code  toot  effect— Market  ] 
St  Ry.  Co.  T.  Hellman  (Cal.)  22t.  | 

Suffidency  of  notice  of  coosolidation  of  street- 
railroad  companiea  to  satisfy  Civ.  Code.  §  473, 
reqiiiiing  saco  notice  to  be  published  one  month 
ID  a  newspaper  in  the  coonty  throogb  which 
the  road  rntiB.— Market  Bt  Rjr.  Go.  t.  HdlmonJ 
(Cai.)  225 

IiuoIveKor. 

A  jadgment  against  a  corporation  on  a  claim 
for  tne  price  of  land  assiKoed  to  a  director  is, 
for  the  amount  paid,  prior  to  snbaegnent  jadg- 
ments,  thongh  the  veodor's  lien  is  lost. — Bonney 
T.  Tilley  iCal.)  439. 

A  director  purchasing  at  a  discount  an  ont- 
rtanding  claim  afrainst  an  iDsoIvent  coiporatlon 
can  enforce  the  same  only  for  the  amount  paid. 
—Bonney  t.  TUley  (Cal.)  438. 

Evidence  examined,  and  Md  insufficient  to 
show  that  a  creditor  agreed  to  look  to  the  Ijonds 
of  the  corporation  for  payment. — Albright  v. 
Texaa,  S.  P.  &  N.  R.  Co.  (N.  M.)  73. 

Correction. 

Of  judgmCDt,  see  "Judgment" 
Of  record  on  appeal,  see  "Api>eal.'* 

Oorroboratlon. 
01  awmaplke  testimonj,  see  "(Mmlnal  Iaw." 


006TS. 

BJjAt  to  eoata. 

Where  Jadgm«it  fa  modified  on  appeal  to  the 
circuit  court  the  question  of  coata  is  In  the  dia- 
cretioD  o'  that  court.— Sugar  Pine  i>oor  ft 
Lumber  Co  v.  Garrett  (OrJ  120. 

Under  Code  Cl>.  Proc.  1887.  I  404,  a  prevaU- 
Ing  party  ia  entitled  to  the  casta  of  pilntinc  his 
brief.— Ryan  t.  Maxey  (Mont)  76a 

Taxstifm. 

Thf  (iT'^  daya  within  which  to  file  a  statement 
of  coeta  ahoutd  be  computed  by  excluding  the 
first  day  and  also  the  last  day  where  it  falls 
on  Sunday.— Nlcklin  t.  Robertson  (Or.)  993. 

Where  DO  objections  were  filed  to  a  atatement 
of  coata,  the  clerk  has  no  discretion  Id  allowiDg 
the  items  thereiD.- NIckliD  t.  Robertson  (Orj 
093. 

An  Rli&«a.ice  of  attorney's  fees  on  foreclosure 
of  u  mechanic's  lien  will  not  be  set  aside  as  in- 
■uffideot,  unleas  clearly  unreasonable. — Sttmson 
Mill  O.  T  miey  4Cal.)  1072. 

Gosts  on  appeaL 

Where  a  judgment  ir  an  action  for  damages  is 
reversed  as  to  one  item,  and  the  appellees  waive 
daim  tc  the  amount  not  correctly  allowed  thpui. 
they  are  not  entitled  lo  costa.— Belmont  Mining 
&  Uilling  Co  T  (Jostigsn  (Colo.  Sup.)  650. 

Wtiere  an  issue  la  raised  Iff  respondent  on  ap- 
peal for  the  first  time,  and  is  not  sustained,  (he 
coats  are  not  diargeable  to  the  opposing  party.— 
Jolly  V.  Woodworth  (Idaho)  512. 

A  motion  for  a  modification  ot  the  judfrment 
for  costs  must  be  made  before  the  remittitur 
iBBoes.— In  re  LerlnsoD'a  Estate  (Cal.)  47D. 

Komedies. 

An  affidavit  under  Hill's  Ann.  Laws.  I  102. 
fnr  relief  against  the  taxation  of  illegal  costs, 
should  show  that  they  had  beeu  taxed  tbrougb 
miatake  or  excusable  neglect.— NicUlo  v.  Rob- 
ertaou  (Or.)  993. 

The  court,  having  decreed  that  a  party  recov- 
er his  costs  In  an  equitable  auit,  cannot,  under 
Hill'f  Ann.  Lawa,  I  554,  ameod  the  Uleical  tax- 
ation thereof,  rzc<^  withio  a  year  after  noti!?e, 
under  tsctioD  102.— Nkklln  t.  Bobertaon  (Or.) 
903. 


1149 


f  Of»sta  Im  criminal  oaaes. 

Gen.  St  S  408.  limiting  the  number  of  wlt- 
:  neeses  for  which  costs  can  be  taxed,  appliM 
itnly  to  civil  cases. — Parker  v.   People  (Colo. 
App.)  172. 

A  judgment  taxing  coats  against  defcndaut 
1  la  a  criminal  case  wiU  not  be  set  aside  because 
of  an  unnecessMiT  number  of  witnesses  for 
the  state,  unless  there  was  a  flagrant  abuse  of 
discretion.- Parker  v.  People  (Colo.  App.)  172. 

Under  Gen.  St  1880.  par.  2533.  on  couvic* 
tion  of  violating  the  prohibitorr  law,  a  reaiion- 
able  attorney's  fee  may  be  allowed.— State  v. 
Scott  (Kan.  App.)  264 

Connterclaim. 
See  "Set-OS  and  Gonnterclanii.** 


OOTJNTIES. 

See,  alao,  "Hishways";  "Municipal  Corpora- 
tions." 

Mandamus  to  caaatj  boazd*  see  "Mandamus." 

OoBSty  seat. 

Where,  dnrlns  10  years,  a  majority  of  the 
electors  nave  twice  voted  against  the  removal  of 
a  county  seat,  a  taxpayer  is  estopped  to  bring 
mandamus  to  have  it  changed  to  a  place  claimed 
by  him  to  be  the  proper  county  seat— Coleman 
v.  People  (Colo.  App.)  1041. 

Under  Rev.  St  1868.  c.  20,  H  40-43,  the 
location  of  the  cotuity  seat  of  Routt  county 
htld  properly  submitted  st  the  general  election 
In  1878.-Ooleman  v.  People  (CXtlo.  A^).)  1041. 

In  elections  for  location  of  county  seats  in 
thinly-populated  counties,  votes  for  places  with- 
in a  sbiiPt  disiaoee  of  each  other  sbonid  be  count- 
ed as  LeiuE  for  the  same  location.— Coleman  v. 
People  (Cdo  App.)  1041. 

Offleeri. 

Where  tbe  act  of  a  county  superintendent  of 
schools  in  drawing  an  order  apportioning  school 
funds  is  miniBteiial,  only  the  county  treasure! 
mar  question  the  right  of  such  superintendent 
to  issue  the  order.— School  Dist.  No.  2  of  Mult- 
nomah County  T.  l«mben  (Or.)  221. 

The  asaesBor  and  tax  collector  has  no  author- 
ity to  audit  a  char^ce  for  publishing  the  delin- 
quent tax  liat,  but  it  must  be  done  by  the  coun- 
ty commissioners.— Jolly  t.  Woodworth  (Idaho) 
512. 

Uabllltr  tvr  torts. 

A  countv  is  liable  for  damages  for  the  de- 
fective conatr!-,ctii:Q  of  a  county  bridge,  tboogh 
It  was  erectkd  on  property  belonging  to  the 
person  injnreu.— Tyler  v.  Tehama  County  (CaL) 

A  county  is  liable  for  injuries  on  the  con- 
struction at  ft  bridge  which  turns  the  stream 
in  BQch  a  way  is  t^  cut  into  plaiutiff's  land. — 
Tyler  v.  Tehnm*  County  (Cal.)  240. 

It  U  no  defease  to  an  action  against  a  eoun^ 
for  Injuries  to  adjoining  land  by  the  defective 
conatructioD  of  a  bridge  that  toe  injury  com- 
plained ot  was  dused  by  the  bridge  compa- 
ny—Tyler V.  Tehamit  Coun^  (Cal.)  ii4a 

Contracts. 

Tbe  charge  for  publiabing  a  delinquent  tax 
list  under  a  contract  with  the  assessor  and  tax 
collector  is  not  within  tbe  phrase,  "amounta 
Bxed  by  low."  as  used  in  Kev.  St  |  2005.— 
Jolly  V.  Woodwo:'h  (Idaho)  512. 

Tbf  county  board  has  power,  after  designat- 
ing an  official  D?WB|Hiper,  to  reconaider  such 
deaignati'tn  and  contract  with  another  paper.— 
Bunuley  *  Board  of  Uom'rs  of  Finn^  Connty 
(Kan.  App^  50. 

PrasoBtatloB  amd  allowaaoa  of  olalaas. 

Whi>re  a  claim  ta  disallowed  la  part  by  county 
MverriaoES,  the  ehdmant  mmt  Inoleata  to  them 
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lib  nnwllllngne«  to  aecmt  flie  aDowaiiM  befon 
vaiBg  the  conntr.— AxUm  t.  San  BRDwdiiio 
GouDtT  (OkL)  lOBO: 

Aetlou. 

Evidence  In  an  actloD  aeainat  a  coanty  hj  the 
proprietor  of  a  paper  designated  as  the  omdKi 
paper,  which  designation  was  afterwards  re- 
voked, conBidered,  and  hH'd  lliat  plaintiff  could 
not  recover  for  the  printing  of  any  matter,  btrt 
his  only  remedy  is  action  for  breBch  of  contract 
— Hnndiey  v.  Board  of  Oom'ra  of  Finney  Goirn- 
ty  (Kad.  App-t  561. 

Patties  irgKrieved  by  tlie  action  of  the  connty 
commissioDera  have  t>*o  remedies,  one  by  ap- 
peal and  one  by  action  against  the  county.— 
Jolly  T.  Woodworth  (Idaho)  512. 


COURTS. 

See,  also.  " Judge";  "Jastices  of  the  Peace.** 
Appeal  from  Inferior  court,  see  "AppenL" 
CktDcurrent  criminal  iurindictioii  of  state  and 

federal  courta.  Bee  "Criminal  T^aw."* 
Jurisdiction  in  divorce  proceedioga,  aas  "Dl- 

jona." 

—  in  equity,  aee  "KfloityJ' 

 of  Justice,  see  "Jnsticee  of  iim  Peaim" 

—  on  ap|ie8l,  see  "Appeal  " 

 to  revive  jud^nent,  see  "Judgment." 

Mandamoa  to,  see  "Mandanniis." 
Trial  by  court,  see  "Trial." 

The  territortel  leghrlatnre  having  power  to 
mabe  ralee  of  pleading  and  nractitre.  the  ter- 
riToria.  conr-a  aw  not  boand  oy  a  decision  of 
the  federal  snpremc  coart  on  a  qneation  of 
practice  determined  on  appeal  from  another 
state.— People  v.  Ritchie  (Utsb)  209. 

The  supreme  court  has  jnrisdiction  on  appeal 
from  a  judgment  in  an  actioD  removing  a  per- 
son from  a  public  office.— McPheraon  v.  State 
(Kan.  Sup.)  Sl-k;  Dunn  v.  Dunn,  Ld. 

The  supreme  eonrt  haj  jurisdiction  of  an  ap- 
peal from  a  judgment  granttnc  a  divorce.— Slc- 
Pheraon  v-  Sbite  (Kan.  Bupl)  874;  Dnnn  r. 
Dann.  Id. 

Tbc  supreme  court  baa  jnrisdictioD  of  defaod- 
anfa  apjieal  in  an  action  for  cattle  Ulled  on  tts 
road  psaainps  along  the  property  of  the  owner 
thereof,  where  the  ownenihip  of  plalntiflf  is  de- 
nied.—Bulte.  V.  Southern  California  By.  Go. 
(Cal.)  975. 

The  supreme  court  has  jnrisdiction  of  aEpeals 
from  an  ordt  r  aettling  the  account  of  an  exec- 
utor, irrespe'>Hve  of  the  amount  InTolved.  - 
In  re  Deiauey's  Estate  (Gal.)  981. 

Under  Liiw<i  1S91.  p.  118.  S  1,  the  supreme 
court  has  juriddklion  of  an  action  to  enforce  a 
mechanic's  lien  acquired  under  a  contract  made 
prior  to  the  smeuument  of  1889.  where  such 
contpnrt  was  construed  In  reference  to  said 
amendment,  and  in  derogation  of  Const,  art.  2, 
i  11,  and  CouTt.  D  S.  art.  1,  §  10.— Spangier  v. 
Green  (Colo.  Sup  )  674. 

In  the  absence  of  fraud  or  mistake,  the  dis- 
trict court  will  not  restrain  execution  of  a  judg- 
ment of  a  county  court  in  an  action  of  which 
the  courts  have  concurrent  Jurisdiction.— Pueblo 
Oliifago  Lumbei  Go.  7.  Intnz^ter  (Oolo.  App.) 

A  judgment  of  a  district  court  imposing  a 
fine  for  a  violation  of  a  city  ordinance  is  a  con- 
viction for  n  misilemefluf^r.  and  ap|H>aIable  to 
the  mart  of  apcteals.  —  City  of  Burlington  v. 
Stookwell  (Kan.  Sup.i  S'M. 

Where  a  contract  demand  pleaded  in  coua- 
terclaim  Is  for  a  losn  sum  than  $8(X>,  and  the 
anfiwer  shows  that  plaintiff's  action  is  entirely 
anfonnded.  the  snperior  court  has  no  Jmisdic- 
tioo  to  render  a  judgment  on  the  counterclaim. 
— Uxkwoid  T.  Pictau  (CaL)  630. 


■  Pfokato  eaoHi  aie  oawti  of  general  /■naiw 

tion,  inchidiM'  thraein  aubjeota  of  divorce.— 
Amy  T.  Amy  (Utah)  1121. 

Under  Act  Morca  aS.  1895,  no  appeal  from 
appraiseBkent  of  tMe  lands  can  be  tataeD  from 
appEalsalS'  oy  the-  ^onatyboarda  direct  to  the 
aflpHkr-eoatb-*acittt'r.  iPttntt  (Warii.)  M9. 


OOViUIANTS. 

See,  also,  "Vendor  and  Purehasw.** 
In  lease,  see  **l<andora  and  Tenant." 

Where  the  owner  of  nine  Iota  conve<Fed  seven 
of  them  to  one-  who  assumed  the  purment  of 
a  mortgage  on  the  whole,  and,  pending  fore- 
cVHure  01  the.  mortgage,  conveyed  the  other 
two  to  anottier  by  warranty,  thet  existence  of 
the  mortgage  is  not  a  breach  of  such  warranty- 
— 4*eanKni  t.  Ford  (Kaa.  App.)  257. 

Where  the  tncumbranoe  absorbs  the  value  of 
the  land,  and  Ae  graotev  was  evicted,  the 
measure  of  demages  is  the  consideration  mnn- 
^^and  costs.- Peataoo  v.  Ford  (Kan.  App.> 

In  an  action  for  breai^  of  wartan^,  wbetc- 
the  asaignmetff  is  special,  the  breach  a.Terred 
must  be  the  breach  proven. — Walker  t.  Kiish- 
ner  (Kan.  App.)  006. 

In  an  action  for  breach  of  warranty,  M4 
that  vMntM  must  show  Avt  he  -was  'Vtieted 
by  a  title  paramount  to  the  title  of  any  one 
else.— Walker  v.  Kirshner  (Kan.  App.)  GOO. 

Coverture. 
See  '^Bshand  aod  Wifia. 

Of  wttM,  sae  ^^itneaa." 

GBBBrrOBS*  BTT,Tfc 

A  creditDcs'  btii  may  be  Kaintained.  onder 
Olr.  Code,  i  461.  for  the  pvrpoae  of  snbiecUnE 
to  the  payment  jf  a  iodgnwMt  a  cooaty  war- 
rant in  the  hands  of  the  county  clerk,  if  it  ap- 
pears that  the  judgment  debtor  has  not  aa^ 
dent  property  to  satis^  tba  judgmaat. — Clark* 
V.  Bert  (Kan.  App.)  733. 

ORomyAii  XiAW. 

See,  also,  "Arrest";  "Bair*;  "Gra»d  JiBy*:  "ht- 
dictment  and  Information";  "Jury";  •'Wit- 
ness." 

C^tempt,  how  punished,  see  "Contenvt.** 
Costa  in  criminal  canses,  see  "Coets." 
Criminal  libel,  see  "Idbel  and  Lauder.'* 
Cutting  timbcx  on  governmrat  lsnd%  eea  "Pub- 
lic Londa." 

E3x  post  facto  laws,  aee  "CJonstltutionaJ  Law." 

Particular  crimes,  see  "Adultery":  "Assault  and 
Battery";  "Brbery";  "Burglary**;  "False  Pre- 
tfnses";  "Forgeiy":  "Homicide":  "Intoxicat- 
ing Ugutss";  "iLaroeny";  "Lil)d  and  Slan- 
der"; "Mayhem":  "(Maaeiie  PiMicnttons"; 
"Uape";  "SedwiUon." 

Unlawful  liquor  sales,  see  **Intoxicati]ic  Loq- 
uors." 

Where,  pending  an  apveal  fnnt  a  eoiiTictBoii. 
the  statute  authorizing  the  prosMBtion  waa  re- 
pealed, defendant  shoold  be  discharged. — Ma- 
honey  v.  State  (Wyo.>  13. 

Where  three  fntt  ternas  pass  after  a  person 
has  been  indicted  and  released  on  ball  witbont 
any  action  on  the  pert  of  the  etate.  tbe  pr«»- 
orer  is  entitled  to  his  liberty,  under  Oen.  Bt. 
ma.  I  Iblt}.— Van  Bmsn  T.  Faople  (.Uole.  App.> 
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A  (State  court  hu  condnrent  farfsdletlon  witb 
a  federal  cou:t  of  the  offenee  of  larceny  ot 
property  from  «  nceiver  of  a  fadonl  court- 
State  T.  Cdbb  (Wash )  12T. 

ObJeotloBs  to  Information. 

The  objection  that  ao  information  was  filed 
without  a  prelininarr  exannteatMD,  or  the  af- 
fidavit regnlred  hj  Act  1893,  %  8,  cannot  be 
ruiiied  ^of  tbt>  firat  time  on  appeAL— T^rlor  v. 
People  (Ct^  Bop.)  e2. 

The  oMeetioa  l^t  the  information  does  not 
state  sBmeirat  tacts  to  cosstitute  a  public  of- 
fense cannot  be  imlsed  for  the  first  time  after 
plps  of  ffuilty  and  sentence. — State  t.  Hinckley 
(Idaho)  Bia 

Anwicuwmt  Mftd  pleas. 

It  is  within  the  discretJon  of  tbe  court  to  re- 
fuse to  permit  R  defendant  who  has  pleaded  not 
^iltf  to  withdraw  the  plea,  and  sobstitate  a 
motion  «e  quash.— Territorr  t.  Barrett  (S.  M.) 
6R. 

Whpre  the  record  does  not  show  a  hearing  on 
a  plt^a  in  abatesaeut,  it  will  be  ^esnmed  that  it 
wag  abandoned.— Territory  v.  Barrett  (N.  M.) 
G6. 

It  is  no  gwTOjd  for  reftiml  to  plead  that  a 
copy  of  the  information  delivered  one  cliflrged 
with  mardo-  was  certified  by  tbe  derk  without 
the  seal  of  the  eoart. — State  t.  Carey  (Kmil 
Sup.)  371. 

Ao  iasTW  oD  a  plea  oif  former  acquittal,  an- 
■wetvd  by  a  general  denial,  mnst  be  determin- 
ed by  tbt  pre<p«nd«niMe  of  erldence. — State  t. 
Scott  (Kan.  App.)  264 

A  plea  of  former  acquittal  may  be  rebutted 
by  -tridenoe  tlkst  the  rerdiet  was  not  duly  re- 
cnved.— State  v   Seott  (Kan.  App.)  264. 

Where  defendant  was  granted  a  new  trial  on 
bis  own  motion  be  cannot  plead  Us  first  convic- 
tion as  farmer  je<^rdy.— State  t,  Terreso  (Kan. 
Sup.)  354. 

VoHve. 

Venue  Md  to  have  been  snfficleotly  proven. — 
People  V.  Kamaann  (Cal.)  1090. 

It  is  not  error  to  overrule  a  motion  for  change 
ot  venue  based  on  affidavits  of  defendant's 
coDusel  alone.— Territory  v.  Vialnando  (N.  U.) 
(;4. 

Oontlwaaaoo. 

The  refusal  of  a  conttnaance  because  of  the 
sickuesB  of  defejidant's  attorney  held  not  an 
al)use  of  discretion.— titate  v.  Bane  <Kan.  Ank) 
370. 

The  court  can  allow  names  of  addltienal  wH- 
nesses  to  be  indorsrd  on  an  indictment  after 
the  trial  begins,  and  refuse  a  contiouance. — 
State  T.  Joaes  (Kan.  App )  392. 

OMsdvet  off  tvlaL 

Whet^r  the  Jury  shall  be  exetaded  while  tbe 

admissibility  or  s  confession  is  tinder  Cousid- 
eratioc  is  in  the  discretion  of  tbe  court. — State 
Kelly  (Or.)  217. 

It  is  error  to  "efuse  to  sliow  an  attorney 
assisting  t>ie  alstrict  attorney  at  the  latter'a 
iMinest  to  close  the  argument  to  the  jury. — 

Stat-*  V  WillianK  (Idaho)  511. 

Where  a  witness  in  a  crinrioal  case  was  i»er- 
tnittcHl  to-  state  his  own  coaclamoos  on  immate- 
rial matters,  and  Ibe  oenrt  permitted  eounse) 
to  ask  leading  questions  in  relation  to  matters 
that  were  Immaterial,  hrld  not  to  l>e  reversittle 
error.— JState  t.  Bane  (Kan.  App.)  376, 

Objections  to  tbe  admiHsion  of  evidence  wiH 
be  *<W  to  inriudf  what  at  the  time  thpy  were 
made  they  were  understood  to  mean.~People  T. 
Klmttuck  (Cal.)  310. 

ZaviAenoa. 

Under  U«D.  St  1S8B,  H  3172.  A174.  tbe  record 
of  a  cattle  bcaad  oead  not  ahow  tbe  nsidcuca 


of  the  person  filing  the  brand  for  record,  in  or- 
der tint  tbe  reeovd  may  be  admissible  in  evi- 
d«ica.--Oh«Mrat  T.  People  fOolo.  Snp.)  fK9. 

Under  2  Hill's  <3ode,  {  204,  the  pleadings  in 
a  eiril  action  fo*  embenlement  are  not  admis- 
sibla  in  a  pnMCVtien  therefor. — State  v.  Hop' 
kins  (WmMh.)  827. 

Votnti^  tnatfaDony  given  by  one  in  a  dril 
actioa  fer  embeszlement  is  adv^aiiUe.  under 

Code  Proc.  S  130U,  in  a  prosecatkm  tiia«f6r.— 
State  T.  Hopkins  (Waah.f  627. 

AdmisaiUlity  la  evidence  of  a  certified  copy 
of  tbe  record  of  a  cattie  brand,  where  the  eer' 
tiflcate  of  tbe  record  was  not  signed  by  tbe  evra- 
ec  thereof.— Cbesant  w.  People  <Gele.  fiap.)  666. 

AdmisBlblUty  of  parol  evidence  in  a  prosecn- 
tioa  for  tte  btcfuy  of  cattle  to  show  tbe 
sicomeut  of  a  cattle  brand. — Gbeanut  t.  People 

(Colo.  Sap.)  656. 

Concerted  action  of  peraons  in  commission  of 
a  crime  may  be  riwwa  by  etKcamMaBtial  evi' 
deuce.— Territory  v.  De  Gutman  (K.  M.)  6& 

Tbe  ideiiti|ly  of  a  not«  vffsMd  in  evideai«  be- 
ing anqaestiaBable,  a  ▼aTtenee  of  two  days  In 
tbe  date  ttereof  Is  Immaterial.— State  t.  Tbomp- 

son  (Or)  1002. 

Under  Code,  |  1808,  a  confession  under  In- 
docements  by  one  of  two  defeodaets  Is  ads&is- 
siblc  against  both.— State  v.  Con  (Wash.)  127. 

Under  HiM's  Ann.  Laws,  S  1371,  the  uncor- 
roborated evidbuce  of  an  accomplice  Is  insuffi- 
deat  far  conviction.— State  T.  Oarr  (Or.)  210. 

Where  tbe  ^a<.ta  are  not  disputed,  tbe  que** 
don  whether  a  witness  is  an  accomplice  Is  for 
tbe  court— State  v.  Garr  (Or.)  21S, 

One  wno  know'ngly  offers  a  juror  money  giv- 
en her  for  that  purpose  Is  an  accomplice.— iBtatft 

v.  Carr  (Or.)  215. 

One  participating  in  adultery  la  an  aocaa- 
plice.— State  v.  Scott  (Or.)  1. 

The  jury  mpy  consider  previoua  conviction  of 
the  prosecuting  witness  of  a  like  criminal  of- 
fense only  as  besrlng  upon  bis  eredtblUty. — 
State  V.  Kefple  (Kan.  App.)  74S. 

It  was  error  to  permit  evidence  of  a  prior  con- 
victioQ  where  defendant  confessed  tiba  Bam& — 
People  V.  Thomas  (Cal.)  456. 

Instrnotiona. 

An  instruction  on  a  question  not  aecessary 
tr  pass  on  will  not  he  tpviewed.— State  v.  ficott 
(Kaa.  App.)  264. 

A  charge  that,  to  justify  a  conviction  on  dr* 
cumstautja.  evidence,  the  ezisteoce  of  inculpa- 
tory facts  mu«t  be  established  absolutely,  is  er- 
roneouB.— People  v.  BeUamy  (CaL)  236. 

An  instruction  taken  in  connection'  with  tbe 
balance  of  the  charge  helil  not  erroneom.— Van 
Bnien  v.  People  (.Colo.  App.)  98ft. 

Where  the  evidence  is  largely  cirramBtantial 
SB  inatrurtiMi  on  drcnmstantisl  evidence  is  prop- 
er.—State  V.  Brubaker  (Kan.  Sup.)  853. 

An  instruction  that  the  jury  must  find  defend- 
ant not  ituilty  anima  convinced  to  an  atuolute 
moral  eertaioty  of  bis  ruUt  la  erRmeons.~Peo- 
ple  V.  Hecker  (Cal.)  307. 

Jndnneut  aad  sentence. 

Where  a  person  pleads  guilty  and  the  court 
imposes  a  sentence  beyond  that  authorized.  Held 
the  judgment  woe  not  void  in  toto.  —  In  re 
Paschal  (Kan.  Stip.)  373. 

Mew  trial. 

A  Motion  for  r  new  trial  before  the  adoption 
of  Pen  Code  1885,  must  specify  the  particu- 
Isr  errors  rflfed  on.— State  v.  Pilgrim  (Mont) 
85tt. 

The  y^nting  or  refusing  a  new  trial  is  a  mat- 
ter resting  in  the  sound  discretion  of  tbe  trial 
Judge.— United  States  t.  Blena  (N,  M.)  7& 
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An  affidavit  of  a  Jnror  as  to  what  took  place 
during  the  progress  of  the  trial  hdd  inaamis- 
tible  to  impeach  the  rerdict— People  t.  Ritchie 
(Utah>  209. 

The  refaaal  of  a  new  trial  for  newiy-discov- 
ered  evidence  was  oroper  where  it  was  cnma- 
lative.— People  t.  Demasters  (Cal.)  236. 

A  new  trial  will  not  be  granted  for  newly- 
dlscoTered  cumulative  evidence. — United  States 
T.  Biena  (N.  M.)  7a 

A  new  trial  will  not  be  gmnted  on  affidavits 
of  jurors,  unless  it  plainly  appears  that  substan- 
tial justice  has  not  Deen  done. — United  States  v. 

Bien-  (N.  M.)  70. 

A  new  triai  was  properly  refused  on  the  ground 
that  the  verdict  was,  "We,  thejury,  the  defend- 
ant guilty."— State  v.  Wade  (Kan.  Sap.)  353. 

A  conviction  for  an  illegal  sale  of  liquor  will 
be  set  aside  when  based  largely  on  a  statement 
of  a  juror  as  to  his  kuowledge  of  the  same. — 
State  V.  Beam  (Kan.  App.)  ^94. 

A  con  Fiction  will  not  be  reversed  because  a 
juror  left  the  building  after  the  Jury  bad  re- 
tired, where  it  does  not  show  that  be  spoke  to 
any  person  except  the  officer.— Ohesnnt  t.  Peo- 
ple (Colo.  Sup.)  656. 

A  conviction  will  not  be  reversed  becmase  a 
jnrbr  left  the  other  jurors,  went  to  the  post 
office  and  inquired  for  mall;  it  not  appearing 
that  he  received  any  maiI.--€beBnut  People 
(Colo.  Sup.)  65d. 

Defects  1p  a  motion  for  a  new  trial  we  not 
waived  by  e  special  appearance  to  move  to  dis- 
misr  the  motion.— State  v.  Pilgrim  (Mont.)  856. 

Defendant's  absence  during  the  hearing  of  a 
motion  to  compel  the  state  to  elect  on  which 
count  it  would  nt:ind  did  not  vitiate  the  convic- 
tion—State  V.  Kendall  (Kan.  Sup.)  711. 

Appeal  and  tmov. 

Toe  record  cn  appeal  must  affirmatively  show 
OTZor.— State  v.  Scott  (Kan.  App.)  264. 

A  statement  in  a  motion  for  new  trial  not  in 
the  bill  of  exceptions  cannot  be  used  to  contra- 
dict the  record.— Territory  v.  Barrett  (N.  M.) 
66. 

Errors  occurring  in  the  progress  of  the  trial 
will  not  be  reviewed  unless  brought  to  the  at- 
tention of  the  court  by  motion  for  a  new  trial. 
—Boulter  v.  State  (Wyo.)  (500. 

ffPTor  In  permitting  witnesses  to  testify  wbose 
names  had  not  been  indorsed  on  the  informa- 
tion hdd  not  ground  for  revetBaL— Bftnlter  T. 
State  (Wyo.)  W6. 

A  verdict  of  the  lury  will  not  be  dlaturbed 
on  conflicting  evidence  when,  taken  as  a  whole, 
though  circumstantial,  ft  excludes  every  other 
hypothesis  excejit  that  of  guilt.— State  v.  Hard) 

(Idaho)  507. 

Where  the  court  admonishes  the  jury  to  dis- 
regard remarks  by  the  district  attorney  in  re- 
sponse to  remarks  by  defendant's  counsel,  there 
is  no  reversible  error.— State  t.  Haverly  (Ida- 
ho) 506. 

Errors  alleged  must  appear  in  the  record  to 
entitle  them  to  be  considered  on  appeal. — State  v. 
Haverly  (Idaho)  5U6. 

Evidence  held  to  show  reversible  error  in  the 
refusal  of  a  contlnnance  that  depositions  might 
be  perfected.— State  T.  Brown  (Kan.  Sup.)  3(^3. 

A  conviction  on  conflicting  evidence  will  not 
be  set  aside.— State  v.  Brubaker  (KatL  Sup.) 
353. 

Where  nr  exception  was  taken,  snd  no  re< 
quest  for  a  reprimand,  improper  remarks  of 
counsel  will  not  be  considereoL— State  v.  Ca- 
dottp  (Mont.)  857. 

One  convicted  of  larceny  cannot  object,  for 
the  fiist  time,  m  appeal,  that  several  Informa- 
tiona  for  the  same  offense  were  not  consoli- 


dated, as  aathoriied  by  Gen.  St.  18^  |  04Su— 
Ghesnut  v.  Feople  {(Mo.  Sop.)  65a 

Qrofls-Bxazninatloii. 

See  **Wltneas." 


CUSTOU  ANB  USAGE. 

In  an  action  for  injuries  received  at  a  cFoss- 
iug,  evidence  of  a  custom  between  railroad  com- 
panies living  the  older  company  right  of  way 
at  croBsings  was  admissitile.— Howliuid  t.  Oak- 
land (>msoL  St.  Ry.  Co.  (Cal.)  983. 


For  breach  of  covenant,  see  'Covenants." 

For  death  by  wrongful  act,  see  "Death  1^ 
Wrongful  Act" 

For  fires  set  by  locomotivea,  see  **Bailzoad  Com- 
panies." 

For  land  taken  for  pnblle  use,  see  "ESmiiient 

Domain." 

In  an  action  on  injunction  bond,  aee  *^IiiJime- 
tion." 

Bfeasiire  of  damages  tmt  breach,  of  e«M- 
traet. 

Evidence  In  an  action  for  breach  of  coo  tract 
hdd  snffiden*'  to  antbotixe  a  recovery  of  profita. 
— Ooldhammer  t.  Dyer  (Colo.  App.)  ITT 

Evidence  of  the  value  of  plaintitTa  oerrices 
while  awaiting  tne  compleiion  by  defendant  of 
a  contract  of  partnership  cannot  be  considered 
in  estimating  the  damages. — Rockwell  SUx^  ft 
Land  Co.  v.  Caatroni  (Colo.  App.)  ISO. 

The  meaanre  of  damages  for  breach  of  the 
contract  fbr  soling  the  good  will  of  a  business 
is  the  loss  suffered  by  the  vendee,  and  not  the 

E refits  made  by  the  vendor  by  reason  of  his 
reach.— Gregory  v.  Spieker  (Cal.)  576. 

Instruction  as  to  measure  of  damages  on  re- 
scission of  contract  fo.-  fraod  hdd  erroneooa.— 
Kansas  Befrigerato-  Co.  v.  P«t  (Kan.  AppJt 

Where  a  town  company  induced  plaintiff  to  re- 
move an  established  business  to  its  town,  by  a 
guaranty  that  a  rvilroad  would  be  built  to  thu 
town,  on  failure  ot  the  guaranty  plaintiff  coald 
recover  1o>b  of  pnifits  of  his  established  bast- 
ness.— Arkansas  Valley  Town  ft  Land  Co.  v. 
Lincoln  (Kao.  Sup.)  706. 

Measure  of  damages  on  breach  of  an  agree- 
ment of  a  vendee  of  a  mine  to  work  it  in  prop- 
er mannei,  uendio;^  payment  of  the  price,  de- 
tennined.—Belmont  Mining  ft  Milling  Co.  r. 
Costigan  (Colo.  Sup.)  647. 

Keaanm  of  damaeaa  for  torts. 

Where  thert  Is  evidence  sapporting  allega- 
tions of  serious  injnnes.  It  is  pniper  to  chance 
that  plaintiff  can  recover  for  pain  ^ready  snf- 
fered,  or  which  she  will  probaulr  suffer. — Ham- 
ilton V.  Great  Falls  St  Ry.  Co.  (Mont.)  860. 

In  an  action  for  the  value  of  ore  taken  fmm 
plaintiff'<i  location,  the  damages  should  be  de- 
termined by  itfc  market  value  on  the  dump.  de> 
ducting  the  cost  of  mining  and  hoisting.— 
Fitzgerald      Clark  (Mont)  273. 

Instructions  as  to  tne  measure  of  damage* 
for  personal  injniies  by  a  passenger  examined. 
—Hamilton  v.  Great  Falls  St  Ry.  0>.  (Mont.) 

800. 

Evidence  of  money  spent  in  attempting  to  de- 
velop the  speed  of  a  horse  is  inadmissible  to 
show  its  valur  where  the  attempt  was  a  failnie^ 
—Union  Pac,  D.  ft  G.  Ry.  do.  r.  Perkins  (Cokk 
App.)  1047. 

Interost  as  daau^ea. 

Where  defenJant  in  good  faith  defends  an 
action  for  saiary,  he  cannot  be  comi>elled  to 
pay  10  per  cent,  iatweit  for  Texatious  delay.— 
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NizoD  T.  Outting  rrait-Paddns  Oo.  <Maat) 
106. 

ExomrItc  damuM. 

A  verdict  of  110.000  wai  proper  where  the 
injory  resolted  m  w  Impairment  of  plaiotlfTs 
«re8iEbt  and  of  the  action  of  her  heart— How- 
land  V.  Oaldand  Consol.  St.  Itj.  Go.  (Cal.)  983. 

A  verdict  of  $14,000  In  an  action  by  a  hns- 
band  personally,  ard  as  guardian  of  hts  two 
minor  children,  mgalnat  a  atreet-cu  leompanr, 
for  the  death  of  his  wife,  hrid  not  exeeasiTe.— 
Redfield  v.  Oakland  Consolidated  St  I^.  Oo. 
(Cal.)  822. 

In  an  action  for  injuries  to  a  passenger,  hdd 
that  a  verdict  of  S2O,O0O  was  excessive.— Ham- 
Uton  V.  Great  FaUs  St.  Ry.  Co.  (Mont.)  86a 

Evidence  ezamiocd,  and  Md  that  a  verdict 
for  |160  for  atock  UUcd  was  ezceisiTe.— Union 
Pac,  D.  ft  O.  By.  Oo.  t.  Perkins  (Colo.  App*) 
1047. 


SBATH  BY  WBONGFUXi  ACTT. 

In  an  action  by  children  for  death  of  their 
fa^r,  plaintiffs  oonld  not  show  themselves  to 
be  wlthoot  means.— Mahon^  v.  Sen  Francisco 
&  8.  M.  Ry.  Co.  iCa.i.)  868. 

In  an  action  by  minors  for  the  death  of  theii 
mother,  loss  of  probable  benefits  after  their 
arrival  at  majority  may  be  considered, — Red- 
field  V.  Oakland  Consolidated  St.  Ry.  Co.  (Cal) 
822. 

Under  Ck>de  Civ.  Proc.  {  377.  a  hnsband  of 
Me  killed  by  neffligence  may  recover  for  the 
death  in  one  action,  both  personally  and  as 
gnardian  of  his  children.— Red&eld  t.  (Hkland 
Consolidated  St.  Ry.  Co.  (Cal.)  822, 

Under  Code  Civ.  Proc  i  377,  minor  heirs  of 
one  killed  through  another's  negligence  may 
recover  for  the  death.  —  Redfield  v.  Oakland 
GonaoUdated  St  Ry.  Co,  ((3aL)  822. 

M easnre  of  damagea  In  an  action  for  the  death 
of  a  wife  and  mother  determined.— Redfield  v. 
OaUand  CousoL  St  By.  Co.  (OaL)  lOSB. 

Seoedents. 

See  "Ibcecntors  and  Administrator^*;  *'WIIls.** 
Allowance  of  claims  against  estate,  see  **Bzec- 

utan  and  Administratw." 
mansactiona  witii,  see  "Witneu.** 

Declarations. 

.As  eridenoe,  aee  "Bvidoice'*;  "Homtddai'' 

Decree. 

am  "Bqoity";  "Judgment** 
DBBD. 

See,  also,  *TFrandnIent  ConTeyancei^i  **Hort- 

gages";  **Vendor  and  Purchaser.*' 
Acknowledgment,  see  "Acknowledgment** 
Cancellation,  see  "Equity." 
Delivery  in  escrow,  see  "Ecrow." 
Of  assignment,  see  "ABsignment" 
Tax  deed,  see  'Taxation."^ 

A  deed  found  in  the  possession  of  the  grantor 
at  the  time  of  his  death,  with  a  letter  request- 
ing that  it  be  given  to  the  grantee,  does  not  con- 
Btittite  delivery. — Lawn  v.  Donovan  (Kan.  App.) 
744.  ' 

An  agreement  wlterel^  a  grantee  was  not  to 
dams  tiie  land  withoat  the  consent  of  one  who 
furnished  the  purchase  price  as  a  gift  Is  a  condl- 
tkm  restraining  alienation,  and  void  under  (3It. 
Code,  8  Tll.^rey  v.  Stanley  (Cal.)  908. 
V.42P.— 7;( 


Defitnlt. 

Judgment  by,  aee  ^'Judgment** 

Defective  Streets. 

See  "Mnnldpal  Corporations." 

Defect  of  Parties. 
See  "Parties." 

Delivery. 

Of  deed.  Me  "Deed." 

Demand. 

Before  action,  see  "Re^evln";  'Trover  and  Oofr 
Tendon." 

Demurrer. 

See  "Fleadlns." 

To  evidence,  see  "Trial." 

DBPOSmON. 

An  objection  to  the  certificate  to  a  deporitlon 
must  be  taken  bf  motion  to  snppress  before 
trial.— Sugar  Pine  Door  ft  Lnmbw  OOb  t.  Ga^ 
rett  (Or.)  128. 

Deputies. 

See  "Sheriffs  and  Conatablaa.** 

DESOBHT  Ain>  DISTBIBUTEOir. 

See,   also,   "Execntors  and  Adminlstratota"; 

"Willi.'' 

Under  Comp.  Laws  Utah,  |  2t4Q,  diUdren  of 
deceased's  husband  by  a  former  wife  cannot  in- 
herit from  deceased  an  estate  acquired  by  de- 
scent—Amy V.  Amy  (Utah)  112L 

Under  Civ.  Code,  8  1386,  subd.  6,  wh^  dece- 
dent inherits  his  estate  from  his  father,  leav- 
ing no  issue,  wife,  father,  mother,  brother,  or 
sister,  his  estate  is  shared  equally  1^  the  broth- 
ers and  rister  of  his  deceasea  mouer  and  father. 
-In  re  Pearsons'  Estate  (Cal.)  OOa 

A  personal  judgment  cannot  be  obtained 
against  an  heir  for  the  liability  of  his  testatw, 
except  under  Oen.  St  1888,  par.  286&— Hamb- 
Un  T.  Bohrbanfl^  (Kan.  Ai^  884. 

Description. 

In  mortgage,  see  "Mortgages." 

Of  mining  claim,  see  "Mines  and  Mlnlns,** 

Desertion. 

Aa  groiuid  for  dlToroe,  see  "DlToroa.** 

Dip. 

Right  to  follow,  see  "Mines  and  Mining.** 

Directing  Verdict. 

Sao  "TriaL" 

Disbarment. 

Of  attorn^,  see  "Attorney  and  CUrait.** 

DlsmissaL 

Of  action,  see  "Practice  in  (3tU  CiHfc* 
Of  appeal,  see  "Appeal." 


Disqualification. 
Of  judge,  see  "Judge." 
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PiBHOTntlffll, 

Of  Injnnctioii,  Ma  "InloactlQii.** 

I 

XfetartirlbixUoB* 

See  "Descent  end  Diitribatiaa.** 

See  "Schoob  and  School  DietrirtK** 

BISTBIOT  ASTD  PBOSBOUTmO 
ATTOBNET8. 

TTnder  Gen.  St.  U  SXXU,  2116,  a  board  of 
coODty  commissioners  bare  no  rtgbt  to  allow 
oonpeMatkro  to  the  district  attorn^  for  draft- 
ing an  ordinance.— State  t.  Shearer  (Ner.)  S82. 


Ditches. 


See  "Irrigation.' 


see'  **llar- 


Bat,  »bn,  "Harriage." 
Tallditr  of  mbseqoMtt  nairlaai^ 

riage." 

An  allegation  In  a  complaint  for  divorce,  that 
a  certain  sum  was  a  roaiiOQable  counsel  fee, 
does  not  prevent  the  court  from  ordering  pay- 
ment of  a  grealsr  anm.— Boae  t.  Stnae  ^um.) 
452. 

GiT.  Code,  i  187.  does  not  wtinive  thaet  fhe 
court  fix  the  entire  amount  of  counsel  fees  al- 
lowed the  wife  in  -a  divoroe  case  at  the  com- 
mencement  of  the  action. — Koae  t.  Bow  .(OaL) 

452. 

The  preBumption  of  the  coart's  jurisdiction  of 
defendant's  jierson  acquired  by  substituted  aerr- 
ice  in  an  action  for  divorce,  ta  not  overcome  by 
the  fact  of  defendant's  nonreaidence.— Amy  v. 
Amy  (Utah)  1121. 

In  the  absence  of  any  reference  to  .property 
In  a  decree,  the  parties  became  tananta  in  com- 
mon of  die  community  property,  and  tiie  death 
of  plaintifF  after  tiie  entry  of  judgment  did  not 
impflir  defendant's  rights  therem.— Kirschncr 
V.  Dietrich  (Cal.)  1064. 

On  the  death  of  plaintiff  after  judgment  of  di- 
vorce, not  baviiig  any  reference  to  property,  the 
judgment  cannot  be  vacateil,  under  Code  Civ. 
Proc.  i  473.— Klrschner  v.  Dietrich  (Cal.)  1064. 

A  decree  will  not  he  reversed  because  the 
count  alleging  nonaupport  is  insofiiciait,  wheve 
there  la  a  finding  of  desertion  on  a  «iiSnient 

count— Terrill  v.  Terrill  (Cal.)  137. 

Where  there  are  flndtngs  of  desertion  and 
failure  to  support,  a  finding  on  an  allegation  as 
to  defendanrs  wUlinpneas  to  support  la  tmnee-' 
essary.— Terrill  v.  Terrill  (Cal.)  137. 

A  decree  of  divorce  awiirding  to  plaintiff  de- 
fendant's lands,  situated  in  anothCT*  county,  ia 
Insufficient  to  pass  title  to  such  lands  where  the 
court's  only  jurisdiction  of  defendant  was  by 
publication.— Weaner  v.  O'Brien  (Kan.  App.) 
1008. 

Absence  from  the  record  of  the  evidence  on 
which  an  order  for  payment  of  alimony  and 
counsel  fees  of  the  wife  was  based  is  not 
ground  for  reversal.— Rose  v.  Rose  (Cal.)  452. 

The  decree  of  the  trial  court  as  to  the  custody 
of  the  children  and  distribution  of  property  will 
not  be  disturbed  where  the  question  la  Doiely 
one  of  faeb— Bird  t.  Bird  (OrJ  fll& 

DooiuaentB, 

Am  cvldenoe,  see  "Evidence." 


See  "Olfta." 


Pctfisrtott. 


See  *'Coiiatihrtionia  Imw." 

SUSBSS. 

Vhs-Mrrtoe  ntw  aittadbmevt  in  a  ouuti'ow**- 
ed  Action  la  not  dnrcM  of  goeda<— iBolla  t.  Ifta^ 
eaH  (Wyo;)  12. 

TSf^fli  P!^  IWiW  ICBm 

One  iHn  'Aisdaimed,  in  n  'foredonm  niit,  aJI 
intetcat  dn  itte  mnrtipi^  jBining'daiBi,  io&t  bim 
Maemect  in  a  water  ditdt  .an  ifaatidainL— Oixo* 
a.  .SBboimieT  OOaLl  UaDL 


Of 


See,  also,  "Adverse  PDoseaaion";  "Qnleflng  m- 
tle — (Removal  of  CSoud." 

"Where,  *fter  the  beginning  of  the  action,  de- 
fendant begioa  proceedings  'ior  condemnation, 
an  order  authonsing  him  to  retain  poaaeaaioB 
ia  a  sufficient  defense.  —  Byrnes  t.  Xtongtaaa 

In  ejectment,  'the  oourt  may  separate  and  trr 
the  issues  rained  by  legal  and  equitable  de- 
fenaea.— Cbanfbers  t.  Jonee  (Mont.)  7S6. 

For  the  purpose  of  avoiding;  a  tax  deed  it  la 
error  to  permit  the  introduction  in  evidence  of 
a  txtok  of  stubs  of  tax-sale  oertificHtee  wHboat 
Aowiug  -that  tbCT  were  kept  by  the  proper  aia- 
todian  thereof.-~N(Ale  v.  Itauglaae  (Kan.  {Bnk^ 
328. 

Persona  <in  posseesion  of  land,  (Qafanmfr  ss 
heirs,  are  not  liable  pexsenaliy  ior  rents  and 
profits  received  by  their  ancestor,  witbout  evi- 
dence that  ai^  poraiUL  of  anch  profits  came  inta 
their  hands.- Noble  v.  Donglass  (Kan.  Sup.)  32S. 

Where,  pending  an  -action  hivolvlag  the  title 
to  land  and  damagea  for  use  and  ocovpolion, 
the  principal  defendant  'dies,  and  the  action  ia 
revived  against  Jua  heirs  alone,  a  judgmevt 
ntiriiitist  such  heirs  for  such  use  and  ocmpatirai 
during  the  lifetime  ol  the  ancetfvr  Is  emmeons. 
— Hillyer  t.  Dontf  ass  (Kan.  Snp.)  8:^ 

Election. 

Of  connta  in  Indlctnftnt,  aee  "Indietment  aatf 
Information." 

EliBCnON  OF  ^MdM  IflHTTiM, 

A  person  may  readnd  a  contoaot  *or  fnrad.  or 
aflmn  it,  and  recover  the  damagea  oaaaed  bar  Ae 
fraud.— Kauaaa  Befrigerator  Ga  t.  Bert  Kaik 
App.)  018. 

Election  to  fix  location  of  connt^MaU  aee  **Uoii&- 
tiea." 

Und^  the  Utah  enabling  act.  women  are 
not  entitied  to  vote  on  the  ratification  or  re- 
jection of  the  proposed  state  constitution, 
though  the  proposed  cooatitntion  con  fen  on 
them  the  elective  franddaa. — Anderaoii  t.  Tp- 
ree  (Utah)  201. 

Where  a  qualified  voter  of  a  certain  prceiBct 
departs  therefrom  to  make  proof  at  a  und  «f- 
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ce,  btt  win  not  loM  Uft  ikht  t»  v«t»  .im  nA 
roclnct  iff  detentton  ibtrcmm  ^  -tUoMm^ 
onus  T.  Bimpwm  (CMOw  BlV>^  flK 

It  im  aacfal  Mtuwidwt  for  «  <— ualwtoMr  of 
loetiona  to  vafnae  to  nglater  avpliaarta,  wfth 
itent  to  d«priT»  lliiwn  nf  the  ngjtt 
IcMastor  r.  Htndl  (Kn.  667. 

teKistrmtlra. 

An  Section  ftt  *  Htj  of  orer  SOD  biluibftsnti 
Hrl  l^aj  in  tfee  sbanee  of  reslstrationv  m  JffO- 
iilcd  by  OoBBL'srt.  6,  |  7,  there  brinx  no  lef- 
itratim  Isw  ap^eablc  tkcreto.— StlUleiip  T. 
:ity  of  Iweamm  fWash.]  5ftL 

ImUots  ud  Tstliw. 

AVhere  a  name  ol  one  nominated  for  office  bj 
uore  than  one  jpartr  was  placed  twke  on  tiw 
:ume  balUt.  and  an  elector  croned  both  namea, 
TKlieatins  an  inteDt  to  TOto  for  aoch  penon, 
inch  vote  should  be  co anted  aa  one  Tote.— Sawin 
I.  Feaac  (Wyo.)  tsa. 

The  name  of  a  eaadidato  for  any  office, 
-Imu^h  nominated  by  mora  tlian  «m«  party, 
-bouhl  be  placed  bttt  once  on  Um  taHot— Sawin 

V.  Pease  (Wyo.)  700. 

Method  of  affizinc  crow  on  ticket  detemlned. 
—Young  T.  Simpson  (Colo.  Sap.)  6SBL 

Seas.  XaM  ZS94  e.  '80,  1  ISO;  TCqaMng  baK 
lots  to  he  indorsed  by  die  omdal  stamp  and  the 
name  or  Initial  of  tnejadce  of  eLectkm  ceosid- 
ered.— Slaymaker  t.  FUIl^  (Wyo.)  1(H9. 

As  the  stattite  provides  tbst  candidates  and 
ihptr  acanta  aiay  aspect  tke  offidal  ballota  be- 
fore they  are  vent  out,  where  no  objection  is 
made  to  Ibe  fbrm  of  the  ballots  any  irregnlarite 
tticretn  la  waired.— Sawtn  t.  Pease  CWyo.)  7D0. 

GoaAeat. 

The  allegations  of  a  petition  In  an  eloetkni 
ntntut  exaadned  and  hM  to  ahow  a  eaoae  of 
action.--8awia  t.  Paaae  (Wyo.)  HSO. 


^EUKNT. 


An  indictment  in  a  proaecotian  for  embeasle- 
mont  nnder  Gmnp.  Laws  1887,  1 1770,  hdd  not 
to  suffidentiy  allege  the  owner  of  the  money  am- 
bozzled.— State  t.  Btesma  (OrJ  81S. 

Bridesee  ki  «  pnaecatbn  for  embexdement 
kdd  insufficient  to  sustain  a  eonTletian.r— Pei^e 
T.  Tan  Sderer  (GaU  463L 

wnirvwN'i'  DOMASS. 

In  proceedings  to  condemn  a  right  of  way  tor 
a  highway,  a  member  of  the  board  of  super- 
vistirs  may  Identic  a  petition  offered  in  evi- 
dence as  the  one  presented  to  and  acted  on  by 
Tli4>  board.— Siskiyou  County  t.  Gamiicfa  (Oal.) 
4li8. 

In  K  proceeding  to  condemn  a  riirht  of  way 
for  a  pnMic  road  after  a  petition  to  the  board  of 
ftuppryisoin,  a  member  of  such  board  may  tes- 
tify as  to  the  damages  which  will  be  aostained 
liy  defendant.  —  Hisaiyon  County  t.  '>"-"t*' 
(CaL) 

Tlie  nttare  of  the  rights  aeqnired  by  condeiB- 
imtion  most  be  sbown  in  the  report  filed  by  the 
I'liinniiR.'iioneta,  and  parol  cTidence  is  inadmki- 
Hililc  to  TaiT  the  same.— -C.  G.  Lamed  Mercan- 
tile, Bpal-Ijstate  ik.  Ldve-Stock  Co.  t.  Omaha, 
II.  &■  G.  R.  Co.  (Kan.  Sup.)  712. 

The  meoflure  of  damoRes  is  the  market  value 
of  the  land  at  the  tiiue  it  wub  entered  and  the 
damage  to  the  reioaioder  from  the  ifi^ptm- 
tion.-GreeIey,  S.  L.  &  P.  Ry.  Co.  t.  Yonst 
(Ubla.  App.)  1028. 

tn  proceedings  to  condemn  a  rl^t  ot  way  for 
a  pablic  toad,  the  oetitlon  on  which  the  board  of 
snperrimi  acted  is  cooeloaiTe  eTldenoe  of  the 


facts  tbenta  •tBtid.r-fllaktna 
llch  (CaL>  MS. 
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See.  also.  **OredItorB'  BiU":  "Fraudulent  Oon- 
Teyances";  "InJunctiMi'':  "Interpleader"; 
"Partition*':  "Refenneer:  ''Specific  Perfonnr 
ance";  "Subrogation**;  "Trosta." 

Costa  tn  etiaity,  see  "Coats." 

Kfiuitable  aangnment,  see  '*Aaslnme^** 

Heiiew  of  decMC  <m  appeal,  eat  "Appeal.** 

A  compliant  In  an'  action  against  an  Irriga- 
tion company  to  compel  defendant  to  furnish 
water  according  to  contract  hHd  to  show  thai 
plaintiff  haa  an  adeauate  rMnedy  at  laM.— Fal> 
too  Irriftatteg  S>itA  Go.  w.  Twombly  (Uokk 
App.) 

Where  a  compl>iat  shows  -that  plaintiff  has 
an  adequate  remedy  at  hiw,  jnriadiction  is  not 
conferred  by  failure  of  defeudant  to  aagatifla 
the  jurisdiction.— Falton  Irrigating  Ditch  Co. 
T.  Twombly  (Colo.  App.)  2Sa. 

Hill's  Ann.  Laws,  |  317S  et  atq.,  depriree  eq- 
uity of  its  ordinary  jurisdiction  in  settlement 
of  eatateB  assigned  for  the  benefit  of  ereditora.- 
— Sprinkle  t.  Wallace  (Or.)  487. 

B«sols8ion  and  eanoelLttlssi  ftfiaontaaatB. 

In  BD  action  to  rescind  a  sale  on  the  KrouncI 
of  fraad,  a  wide  latitude  is  allowed  in  the  ex- 
aminatioii  of  wftneases.— Lecdom  Earls  Fur- 
niture ft  Carpet  Co.  (Dtalo  388. 

Statements  on  the  sale  of  a  note  seenred 

mortgage  as  to  the  condition  of  the  property 
covered,  which  the  Yt-ndor  bases  on  informa- 
tion from  third  penons.  If  tmtnie,  afford  no 
ground  for  resnaston.— -English  t.  GrinsteaA 
(Wash.)  121. 

Brldeooe  in  bill  to  ean«el  deed  Md  IdbuS- 
cient  to  sustain  a  decree  for  plaintiffs.— Cleve- 
land V.  Glover  (Wash.)  538. 

A  mortgage  executed  by  one  ao  Intoxicated 
as  to  be  without  CMuentina  cai)aeity  will  be 
aet  aaldfc— Bate  T.  Stery  (C<4o.  Aw*)  598. 

Equity  will  not  relieve  one  who  baa  contract- 
ed under  Civ.  C^.  I  1818.  to  pay  interest  ia 
excess  of  current  rates,  in  the  abaence  of  fraud' 
or  miatake.— Boyce  v.  Fisk  (Cal,)  478. 

A  deed  in  consideration  of  marriage  will  not 
be  set  aside  where  the  parties  were  married, 
though  the  wife,  after  a  few  yearn,  deserted  the 
husband.— Baroea  v.  Barnes  (CaJ.)  804. 

Complaint  to  set  sride  a  deed        not  to 

show  that  the  grantor  was  "entirely  without 
uoderatanding"  (Civ.  Code.  S  88),  so  as  to  ren- 
der the  deed  void  and  aot  mer^  voidable^— 
Castro  r.  Oell  (Cal.)  804. 

Laohes. 

A  petition  for  a  partnership  accounting  brought~ 
more  than  20  rears  after  tha  iMit  accrved 
held  uoperiy  denied  for  lachea<--Eobertson  t. 
Burren  fC£b  106& 

DeoFoe* 

A  decree  directing  the  sale  of  certain  lands  of 
an  infant,  catered  on  "consent,**  does  not  show 
that  it  was  baaed  on  consent  alone.— Bent  t. 
Miranda  (N.  M.)  01. 

j    A  decree  reserrini;  an  adjndicatioa  as  to  cep- 
■  tain  issues  till  a  future  term  may  be  vacated 
at  the  subsequent  term.— Bent  t.  Miranda  (N. 

M.)  yi. 

Where  a  ehaaceilor  Imm  aatabliafaed  an  In- 
fant's interest  in  certain  land  by  decree,  teaerr- 
ing  adjudication  m  to  partitioa  natU  a  future 
term,  he  may  sell  such  intereat  at  the  fatuia 
tenn.-^B«iit  T.  Mhranda  (N.  M.)  SL 
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BBIIOB.  WBIX  OF. 

See,  also.  "Appeal";  "Certiorari";  "New  Trial." 

The  time  within  which  a  writ  of  emr  most 
be  Baed  oat  to  review  a  final  decree  entered  in 

Tacation,  pursaant  to  Act  Feb.  18,  1880,  be- 
gins to  run  from  the  renditioo  of  the  decree, 
and  not  from  the  leat  day  of  the  next  reKnlar 
term.— United  States  t.  Gwm  (Ji.  M.)  167. 

ESGBOW. 

A  deed  delivered  in  escrow,  to  be  held  without 
reconline  until  the  death  of  the  grantor,  held  to 
vest  title  in  the  grantee  subject  to  the  srantor's 
life  estate.— Wittenbrock  v.  Cass  (CaL)  800. 

Estates. 

Bee    "Deed" ;    "Easements" ;  "Homestead"; 
•Wills." 

B8TQPFBU 

To  deny  landlord's  title,  see  "Landlord  and  Ten- 
ant." 

To  lev;  tax,  see  "Municipal  Corporations." 
To  urge  error  on  appeal,  see  "Appeal." 

A  dtr  Is  not  estopped  to  deny  nlaintiff's 
ownership  of  land  because  it  bad  mstitated 
proceeding  against  him  to  condemn  It— Colby 
T.  City  of  Spokane  (Wash.)  112. 

One  who  has  accepted  an  appointment  by 
a  city  to  an  office  which  the  council  had  power 
to  create  is  estopped  from  showing  that  the 
council  did  not  follow  the  prescribed  mode  of 
creating  tile  office.— Buck  v.  Cttr  of  Bnreka 
(Cal.)^a 

In  an  action  against  a  city,  where  defendant  Is 
desciibed  am  a  mtmicipal  corporation  and  its  offi- 
cers appear  generally  and  ask  for  affirmative 
relief,  the  ci^  is  estopped  to  deny  its  corporate 
exi8tence.-^t7  of  Brie  T.  Phelps  (Kan.  Sop.) 
836. 

By  executing  a  redelivery  bond  in  replevin  and 
procuring  a  return  of  the  property  thereunder, 
defendant  La  esto]K)ed  from  denying  his  posses- 
sion at  the  commencement  of  suit. — Jordan  v. 
Johnson  (Kan.  App.)  415. 

One  who  signed  an  agreement  which  restrained 
the  power  of  alienation  repugnant  to  the  inter- 
est created  is  not  estopped  to  question  the  valid- 
i^^of  the  instrument.— Prey  v.  Stanley  (Cal.) 

A  married  woman  doing  bnaineaa  as  a  sole 
trader  keU  not  estoiq>ed  by  her  actions  to  deny 
that  she  was  doing  bnsiness  as  a  partnership, 
so  as  to  enable  her  to  claim  personal  exemp- 
tions in  the  property  used  In  the  bmdiiess. — 
Smith  T.  Brown  (Aris.)  049. 


EVTDENCB. 

See,  also,  "Deporition";  "Witness.** 
Admission  of,  harmless  error,  see  "AjppetL** 
Bringing  up  for  review,  see  "Appeal.**^ 
Demurrer  to,  see  "Trial." 
In  action  against  carrier,  see  "Carriers." 

 on  bills  and  notes,  see  "Negotiable  lustra- 

meuts." 

 on  contract,  see  "Contracts." 

 ■  to  quiet  title,  see  "Quieting  TLtie — Removal 

of  Cloud." 

In  criminal  cases,  see  "Adultery";  "Assault  and 
Battery";  "Burriajy";  "Criminal  Law";  "Km- 
beszlement";  "False  Pretenses":  "Forgery"; 
"Homicide":  "larceny";  "Mayhem";  "ttape"; 
"Seduction.'^ 

In  ejectment,  see  "Ejectment." 

In  replevin,  see  "Replevin." 

In  trover,  see  "Trover  and  CkmVerriak" 


Newly-dfscovered,  aa  ground  for  new  trial,  see 

"CrimlDal  Law^:  "New  Trial." 
Objections  to,  see  ^TVlal." 

Of  adverse  [tossession,  see  "Adverse  FoimmIob." 
Of  custom,  see  "Custom  and  UsagA." 
Of  negligence,  see  "N^ligence." 
Pleading  and  proof,  see  "Pleadbig.** 
Review  on  appeal,  see  "Appeal." 

Where  defendant  pleaded  that  the  payees  of 
a  note  agreed  not  to  brhig  an  action  thereon 
until  the  happening  of  certain  contingencies, 
defendant  must  prove  that  said  contingencies 
did  not  happen.— Haines  v.  Snedigar  (GaX)  462. 

PresnmptloBflt 

PoBsession  and  own^shlp  of  lumber  piled  in  s 
street  being  shown,  it  will  not  be  presumed 
that  its  location  was  without  the  knowledge  of 
the  owner.— McKune  v.  Santa  Clara  Valley  Mill 
&  Lumber  Co.  (Cal.)  980. 

Where  defendant  claims  under  a  deed  from 
plaintiff,  a  copy  of  which  Is  annexed  to  his 
answer,  and  plaintiff  fails  to  file  an  affidavit 
denying  its  genuineness,  the  deed  need  not  be 
put  in  evidence.— Booeuthal  t.  Merced  Bank 
(Cal.)  640. 

It  will  be  presumed  that  the  statutes  of  anoth- 
er state  are  the  same  aa  those  of  the  state  of  the 
forum.— Gavallaro  v.  Texas  &  P.  Ry.  Co.  (CaL) 

9ia 

Declarations  and  admissions. 

Declarations  of  a  vendor  after  a  sale  to  show 
fraud  on  his  part  are  inadmissible  as  against 
the  vendee.— Sppinger  v.  Scott  (OaL)  301. 

Declaratlona  of  a  grantor  are  not  admissible 
when  made  after  tiie  grant,  though  he  remained 
in  poBseesion.— BmmoDS  v.  Barton  (Cat.)  303. 

Declamtions  of  one  of  the  parties  to  an  al- 
leged fraudulent  transfer,  htid  admissible 
against  his  vendee. — Burlington  Nat.  Bank  v. 
Beard  (Kan.  Sup.)  320. 

The  declarations  of  a  person  deceased,  as  to 
relationship,  descent,  birth,  or  marriage,  are 
admlasible  in  evidence  where  socfa  declarations 
concern  the  family  affairs  of  decedent. — Shorten 
T.  Jndd  (Kan.  Sup.)  837. 

A  conversatioQ  between  a  witness  and  one 
not  a  party,  and  not  In  the  presence  of  the  per> 
son  against  whose  Interest  the  statementa  are 
made,  Is  Inadmissible.— Butler  t.  Cooper  (Kan. 
App.)  839. 

Payment  by  garnishee  of  his  debt  cannot  be 
proven  by  stawn^t  of  defendant  mnde  after 
service  of  garnishment— Willis  v.  Holmes  (Or.) 

9;  9. 

Declarations  of  deceased  as  to  the  valiie  of 
his  estate  are  not  competent  in  an  action  to 
remove  his  administrator  for  failing  to  account. 
—In  re  Welch's  Estate  (CU.)  1088. 

Best  and  seeoadary. 

On  failure  of  defendant  to  produce  on  de- 
mand an  ori^nal  letter  from  plaintiff,  the  latter 
can  prove  the  conteuts  by  copies  thereof.— 
Sugar  Pine  Door  &  Lomber  Co.  v.  Garrett 
(Or.)  129 

Onlnlon  evldenoe. 

The  opinion  of  a  witness  as  to  the  number  of 
bushels  of  apples  a  thrifty  tree  eight  yean  old 
will  produce  is  inadmissible. — Missonri  Pae. 
By.  Co.  V.  Haynes  (Kan.  App.)  259. 

On  trial  of  an  action  for  serrices  rendered, 
plaintiff  can  testi^  as  to  their  character  and 
value.-Carter  v.  (Auistie  CSjul  Appu)  266. 

Where  ownership  Is  material,  the  witneaass 
should  testify  to  Darticnlar  fhets,  and  not ^ve 
mere  opinions.— wown  T.  Okwd  Coanty  Kiak 

(Kan.  App.)  BOS. 

The  opinion  of  witnesses  as  to  family  resem- 
blance ]^tween  a  child  and  the  putative  parrat 
are  not  admissible  in  proof  of  paternity.— Shor- 
ten T.  Judd  (Kan.  Sup.)  337. 
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Where  a  wltueas  ihown  to  be  a  pbyrirfaD  has 
been  "•zamined  at  length"  as  to  plaintifTs  In- 
jnriea,  a  pn^a  foundation  has  been  laid  for 
testimonr  aa  an  expert.— Fogel  t.  San  Fran- 
cisco &S.  H.  B7.  Go.  (GaL)  &6S. 

Whether  an  e^iert  la  gaalified  ia  in  the  dis- 
cretion of  the  trial  conrt.— Howlaad  T.  Oakland 

Cbnsol.  St  Ry.  Co.  (Gal.)  983. 

The  maimer  of  nmnlng  electric  cars,  and  the 
speed  of  snch  cars,  and  the  faeUftr  widi  which 
they  can  be  storied,  are  jfmper  sohiecta  toK 
expert  testhnony.— Howland  T.  Oakland  ConaoL 

St.  Ry.  Co.  (Cal.)  083. 

A  question  to  an  expert  witness  Add  not  ob- 
jectionable as  asldng  one  expert  to  base  hla 
ndnion  on  that  of  tnotber  engert— Howland  t. 
CKkland  Conso).  St  By.  Co.  (SM.)  988. 

DiMnmeBts. 

A  record  from  the  land  office  not  certified  nn- 
der  the  official  seal  of  the  recelTer  nor  verifled 
by  his  oflth  is  inadmissible  In  eTldence. — Cham> 
bers  T.  Jones  (Mont.)  768. 

Parol  erlde&o*. 

To  defeat  a  tax  title,  payment  before  sale 
may  be  shown  by  parol/— Nicknm  t.  l>anTers 
(Or.)  130. 

A  defense  of  suretyship  by  one  of  sereral 
joint  makers  of  an  instrument  under  seal  may 
be  shown  by  paroL— Frank  v.  Snow  (Wyo.)  484. 

Admissibility  of  parol  evidence  as  to  time  and 
manner  of  payment  on  the  construction  of  a  con- 
tract of  sale.— Slatten  T.  Krarath  (Kan.  App.) 
309. 

A  written  contract  of  sale,  which  proTfdes  for 
the  payment  of  tiie  price  in  the  fntnre,  is  not 
vailed  by  a  contemporaneons  parol  contract  as 
to  how  and  when  the  price  la  to  be  pa)d.^^atteii 
T.  Konrath  (Kan.  A^.)  880: 

Where  the  contract  Is  In  writing  parol  evi- 
dence is  inadmisrible  to  show  a  wanan^  not 
contained  in  it.— Kansas  Refrigerator  Co.  t. 
Pert  (Kan.  App.)  943. 

It  may  be  shown  by  parol  that  a  written  con- 
tract was  discba^red  oy  a  new  agreement.— 
Calliope  Hin.  Co.  v.  Herdnger  (Colo.  Sup.)  668. 

Certam  evidence  aa  to  the  yalae  of  etock 
killed  kdd  Inadmissible  on  rebnttaL  —  Union 
Faco  D.  &  O.  Ry.  Oo.  t.  Perkliw  (Colo.  Ann.) 
1047. 

Where  a  pntative  parent  is  dead  a  photograph 
shown  to  be  a  good  likeness  is  admissible  n>r 
the  purpose  of  comparison  with  the  child  In 
court,  on  the  questiou  of  paternity. — Shorten  t. 
Jndd  (Kan.  Sup.)  337. 

EvMenee  mate  eoHpetemt      HuA  mt  mM" 

verse  party. 

Where  plaintiff  Introduces  evidence  wbicb  only 
remotely  relates  to  the  issue,  it  is  not  error  to 
permit  defendant  to  introduce  evidence  concern- 
ing the  same  matter.— Swofford  Bros.  Dry- 
Goods  Co.  V.  Zeigler  (Kan.  App.)  592. 

Welcht  aad  snffloleney. 

Evidence  examined,  and  held  insufficient  to 
show  the  existence  of  a  contract  as  alleged  by 
plaintiff.— Dimcan  v.  Last  Chance  Ditch  Co. 
iGolo.  App.)  171. 

Bvidence  in  an  action  ngninst  a  sheriff  for 
wrongful  attachment  held  sufficient  to  sustain  a 
finding  that  there  was  no  service  of  summons 
or  writ— Chetelat  v.  Kelter  (Colo.  App.)  495. 

The  granting  by  the  United  States  of  a  pat- 
ent to  a  mining  claim  is  conclusive,  in  the 
state  courts,  of  the  sufficiency  of  the  location. 
— Chambers  v.  Jones  (Mont)  758. 

It  is  error  to  charge  that,  where  confiicting 
witnesses  are  of  equal  credibility,  the  prepon- 
derance of  the  evidence  Is  to  be  determmed  by 
their  nnmber.— Waatl  v.  Montana  Union  By. 
Oo.  (Hont)  772, 


Of  wItiMH,  eee  •'Witness." 

Bxoepttoiuly  Bill  ofl 

See  "Appear';  "Certiorari":  "Brror,  Wiit  •Tl 

"Hew  Trial*;  -Review,  Writ  of." 
Soffldency  of  exceptiona,  see  "AppeaL" 

Excessive  Damigefl* 

Bee  "DuoMgeM." 


EXEOUnOK. 

Bee,  also,  "AttaduacDt";  "Ezempt!oiia*';  '**Gar- 

niahment" 

The  clerk  of  the  circuit  court  has  no  author- 
ity to  Issue  execution  on  a  judgment  to  the 
county  court— Willamette  Beal-Eetate  Oo.  t. 
Hendrix  (Or.)  614. 

The  setting  aside  of  a  Judgment,  execatlon, 
and  sale  thereunder,  and  awarding  to  the  judg- 
ment creditor  a  decree  for  his  claim,  bdd  an 
eviction  of  the  purchaser  at  the  execution  sale, 
within  Code  Civ.  Proc.  S  847.— Biting  v.  Har- 
rington (Mont)  8B1. 

Where  mortgaged  chattels  are  sold  on  execn- 
tion,  and  the  mortgagee  afterwards  takes  poe- 
sesuon  and  sells  under  his  mortgage,  the  pur- 
chaser at  SQcb  sale  becomes  the  ahsolute  owner 
of  flie  pr(v>ert7.— Shattnck  v.  Hall  (Kaa.  Appu) 
1101. 


EZEOUTOBS  AKD  ADMHTIS- 
TBATOBS. 

See,  al«>,  "Deicent  and  DUtribadon";  "WOIk" 
Right  of  execDtor  to  TOte  ttodt,  lea  "Ooipora^ 
tiotts." 

Evidence  Md  insufficient  to  show  that  the 
father  of  a  decedent  was  improvident,  so  as  to 
prevent  the  granting  of  letters  of  administration 
to  him.— In  re  Connors'  Bstate  (CaL)  906. 

An  administrator  cannot,  without  authority  of 
the  court,  asdgn  a  mortnge  given  to  deceased 
as  indemnity  as  ■urety.— Flnce  t.  Batten  ^an. 
App.)  024. 

A  mortgage  given  to  indemnifv  deceased  as 
surety  most  be  listed  In  the  inventory  of  ap- 
praisement—Pierce V.  Batten  (Kan.  App.)  924. 

An  order  directing  that  an  administrator  be 
discha^ed  upon  making  distribution  and  Sling 
receipts  does  not  effect  such  discharge  until  ft 
is  made  absolute. — State  v.  Superior  Court  of 
WaUa  Walla  (3ounty  (Wash.)  680. 

The  probate  judge  has  no  authority  to  direct 
an  administrator  where  and  bow  he  shall  beep 
the  assets.— In  re  Welch's  Estate  (Cal.)  1089. 

The  fact  that  an  administrator  improperly 
paid  an  attorney's  fee  Is  no  ground  for  removaL 
-In  re  Welch's  Estate  (Gat)  1088. 

Allowamoe  of  elalata. 

A  bond  of  indemnity  by  a  decedent  Md  to 
constitute  a  claim  against  nis  estate.— Maddock 
v.  Russell  (Gal.)  139. 

Administrator  has  no  power  to  extend  the 
time  for  pr.  senting  a  claim  against  the  estate. 
—Maddock  v.  Russell  (Cal.)  139. 

Evidence  examined,  and  AeU  not  to  support  a 
finding  that  a  claim  was  not  allowed  by  an  ad- 
miniatratrix.— Wise  v.  Williams  (GaL)  678. 

One  who  claims  to  be  a  beneficiary  of  a  fund 
received  by  a  decedent  as  trustee  must  present 
his  demand  against  the  estate  before  sumg  the 
petBonai  representatives,  unless  the  trust  prop* 
erty  can  be  traced  to  the  posaoeeion  of  the  h^ 
terT-McGEmth  v.  CarroU  (CaLnfifi. 
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Unilor  Code  OIt.  Proc  H  1493,  1600,  one 
cannot  present  a  simide  money  demand  wgiitnrrt 
«  decedeot'B  estate,  and  ttm  maintain  an  ac- 
J'on  a«  the  beneficiair  of  an  expin—  trnat.— 
McGrath  v.  OarroH  <CM.)  466w 

Coder  <3ty.  Pne.  §  ISOO,  does  not  retmire  tliat 
a  mortg:age  exiiting  on  land,  when  Hit  land  was 
porchased  hj  decadent,  should  be  presented  to 
oIb  executor,  or  that  the  mortgagor  allege  waiv- 
er of  claun  against  other  propertr  <d  tbe  eatate. 
—Ryan  t.  BvOMbt  fOai.)  W.. 

Settlemaakt  asid  aAOOiui'tlBC. 

Where  an  administrator,  In  settling  his  aC' 
couuts,  presented  a  voocher  signed  by  deced- 
ents widow  for  payments  made  her  as  family 
allowances,  a  creditor  cannot  object  to  the  al- 
lownnce  of  the  voucher  as  a  credit  on  tiie 
crouiid  that  the  amount  covered  by  It  had  not 
been  actaally  paid  the  widow.— lii  t«  Fisber's 
Bstttte  (Cal.)  2i7. 

Under  Code  Gv.  Proc.  8  IGIS,  an  executor  is 
not  entitled  to  an  allowance  for  the  care  of  land 
in  posmsbKib  of  deeedewt  at  his  death,  but  for 
the  recovery  of  which  a  judgment  has  been  ren- 
dered in  favOT  of  a  third  person.— In  re  Dela- 
ney'fl  Estate  (Gal.)  981. 

On  accounting  by  an  adoiiaistrator,  an  al- 
lowance Of  ¥80^W0  as  a  credit  for  money  paid 
M  attoner  for  services  for  the  estate  keH 
finiier.--SVe«K  v.  Pennie  (Cal.)  078. 

The  erection  of  new  buildings  on  the  elte  of 
old  ones  hetd  repairs,  within  Code  Civ.  Proc.  | 
1452,  entitling  the  executor  to  credit  for  the 
expense  thereof.— In  re  Clos'  Estate  (Cal.)  071. 

An  executrix  need  not  show,  as  condition 
preoedevt  to  an  allowance  of  a  claim  for  re- 
pairs made,  that  they  were  ordered  by  the  pro- 
bate court.— In  re  Clos*  Estate  <Cal.)  971. 

Evidence  Add  insufficient  to  aastain  a  finding 
Aat  deceased  was  a  member  of  a  partnerrtip, 
his  interest  standing  In  the  name  of  his  admin- 
istrator, and  that  the  administrator  failed  to  ac- 
count therefcr.  — In  re  Weldi's  Estate  (Cal.) 
1089. 

Sales  laaAve  order  of  eovrt. 

Failure  of  an  order  for  the  sale  of  decedent's 
laml  to  dentate  the  paper  in  which  pnUica^ 
tioo  shall  be  made  is  cnred  by  an  order  conArm- 
ing  the  sale.— Fnrth  V.  United  States  Uortgaxe 
AT-ruBt  Co.  (Wash.)  623. 

Under  Code  Proc.  1 1006,  an  wder  to  all  pe^ 
BODS  interested  to  show  cause  why  the  real 

estate  of  a  decedent  should  not  be  sold  need 
Bot  give  the  names  of  the  Interested  parties.— 
Furth  V.  United  States  Mortgage  &  Trust  Co. 
<Wash.)  S28. 

Aotlons. 

The  right  to  sne  on  a  note  belonging  to  the  es- 
tate of  a  decedent  is  in  the  personal  representa- 
tive.—Presbary  V.  Pickett  (Kan.  App.)  405. 

A  petition  in  an  action  by  a  claimant  against 
ai  decedent's  estate  considered  and  Arid  to  atete 
a  cause  of  action.— McDowell  t.  Miller  (Kan. 
App.)  402. 

An  executor  who  sold  land  privately,  though 
be  was  directed  to  make  sale  at  public  auction. 
Arid  not  liaMe  in  his  renrcHeutative  capacity  in 
An  action  by  the  purchaai-r  to  recover  back 
money  paid  on  the  price. — Schticker  v.  Hemen- 
way  (Cal.)  1063. 

A  complaint  to  recover  back  money  paid  at  a 
mivate  sale  of  land  of  an  estate,  on  the  ground 
that  the  execator  was  directed  to  make  public 
aale  tiiereof,  does  not  state  a  cause  of  action 
UBinst  the  executor  indiriduallr. — Behlieher  t. 
Hemenvmy  (Cal.)  1063. 

A  complaint  against  one  indlTidnally  and  as 
•executor  Arid  to  be  bad  for  misjoinder  of  partiea 
defendant,  misjoinder  of  eanaea,  and  amngnitj. 
— Schlicker  TTHemenwar  (Cal.)  1088. 


SXEKFTXCanU 

Prom  tezatloD,  see  '^'axatlon.** 

A  horse  used  a  married  womaii  In  canylag 
OB  boaiaesB  for  herself  is  exeaipt,  thsush  her 
buabanA  la  entitled  to  exemptleiio  m  the  head 
of  a  famUy.— Scott  t.  Mills  (Ook.  AnJ  lOZL 

Bxpeit  TntJinniij-, 
See  "BvUeooe." 

Xbc  Post  I'aoto  Lav. 

9ee  **Oonstitutienal  Imw." 

Eztingalahment» 

Of  eaMment.  we  ^'BaaeoiaDtaL'' 

Sea  '*GanU8hment" 

FACTORS  .AHB  BBCnSXBS. 

A  ctmtract  to  p«y  a  eommissiOB  on  d^verr 
of  a  deed  for  a  one-hatf  iuterCBt  In  certain  tama 
does  not  give  a  rl^t  to  a  proportionate  com- 
misaloa  on  pnrchaw  of  a  one-third  interest.— 
witte  T.  Taylor  (GaL)  807. 

Bridenoe,  In  an  action  for  commla^oa,  ttat 
another  was  wUUng  to  buy  the  property  at  the 
net  itriae  at  wlddi  pliUntiff  aoM  it,  waa  admit- 
sible.— Dexter  v.  ColUna  (T«x.  Sup.)  60jL 

PAUSE  PKETESBES. 
See,  alao,  "FFaad";  "Ftaadolent  OtrnveynneM." 

I^e  fact  that  a  false  pretense  by  reason  of 
which  the  owner  of  money  parts  with  the  same 
is  accompanied  by  a  future  promise  does  not 
take  ttie  ease  ont  of  thfe  statute.— State  v.  Gor- 
don (Kan.  Snp.)  346. 

Qn  a  prosecution  for  obtaining  mooey  by 
false  representations  as  to  the  value  of  tbt 
mortgage  security  given,  evidence  as  to  the 
duanoiai  condition  of  the  indomer  on  the  note 
secured  by  the  mortgage  Ari'f  inadmlBeible  to 
prove  that  the  lender  did  not  relv  on  the  niort* 
gage.— Van  Buren  v.  People  (Colo.  Ano.)  509. 

Evidence  in  a  prosecution  for  obtaining  mon- 
ey by  false  pretenses  M4  snffldait  to  matate 
a  convlctioQ.— State  v.  Davla  (Kan.  Sopu)  SlflL 

See  *'Fnuid." 

Fellow  Sarraol* 

See  "Master  and  Servant" 

Feme  Covaxti 

See  ''Hiuband  and  Wlfa" 

Filing. 

Transcript  on  appeal,  see  "A^pmt^ 

Findings. 
By  oBorl;  see  "TriaL" 

Fire  Znsnraim 

See  '^snrance." 

FIrei. 

Set  h7  locomotive,  see  "Railroad  Oompmim,^ 
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8m  Tartnerdilp.'*' 

FOBOIBIjB  hntoy  ard  db- 

Forcible  Entry  &  Detainer  Act  March  T, 
1891,  proTidinjr  that  the  summons  ttlerennder 
•hall  be  israed  ai  in  other  cases,  refers  to  the 
provision  tiie  practice  act  at  tbe  time  that 
the  BiimmoDB  ia  to  issne,  and  not  to  tbe  prori- 
sion  of  Bucb  act  at  the  time  when  tbe  fonner 
act  was  paaved.— State     PaAer  (Wa^.)  XiU. 

The  tenant,  after  remaining  In  pT>siPB8lon-  sft- 
«r  refusal  of  the  landlord  to  repair,  cannot  de- 
fend, on  refusal  to  pay  rent,  by  alleging  such 
failure  to  lepair— Moroney  y.  Bdlinci  <CaL) 

66a 

Forecloaure. 

Of  mortgage,  see  "Mortgages." 

Of  lease,  see  "Landlord  and  Tenant? 

VOBBBECT, 

Time  check  ajpnroTed  by  the  ro&d  snpervisor 
may  be  the  nnject  of  fbrgur.— State  t.  Gee 

(Or.)  7. 

Indiana  mar  be  conyicted  of  forging  an  or* 
^r  to  furnish  liqaor  to  "beaiw." — People  T. 
James  (CaL)  47S. 

Indietment  tor  fbrgery  of  a  time  check  of  a 
road  aaperriaor  AeM  Innifflclentr-Btate  t.  Gee 
<0r.)  7. 

Under  Ber.  fit.  H  ^B4,  8247,  It  is  not  necea* 
•arr  to  allege  the  name  of  the  bank  in  an  in* 
formation  for  passing  a  forged  check. — San  to- 
ll nl  T.  State  (Wyo.)  746. 

It  la  no  defense,  to  a  pnwecotlon  for  pasahw 
a  forged  che^  that  the  chedi  wu  paraUe  to 
one  persm  and  indoraed  tagr  another.— Santolinl 
T.  State  (Wyo.)  746. 

In  an  information  for  forging  a  check,  it  is 
not  necessary  to  allege  the  indoraaments  there- 
on.—Santolini  V.  State  CWyo.)  T46. 

A  check  parporting  to  be  drawn  by  "6.  W. 
Gwareeds"  is  admiasiUe,  ander  an  Information 
cfaaiving  defeadaDt  with  paaring  the  forged 
checi^  "O.  W.  E:dwardih''--^tolinl  v.  Steto 
<Wyo.)748. 

Variance  between  the  names  forged'  aa  char- 

Sed  in  the  indictment  and  the  evidence  hdd 
Ktal.— State  t.  Woodrow  (Kan.  Sup.)  714. 

Voimer  Jecipardy. 

flw  *WidDal  Law." 


VRAVH. 

As  aflecthw  limitations;  see  "Lhoitation  ef  Ac- 
tions." 

Ml>cqnwemtaitloBa>to  compel  a  debtor  to  glw 
a  chattel  mortgage  to  his  creditor  lutd  not  ao-- 
tionaUe  fraud.— Dingle  t.  Traak  <Golo.  App.) 
186. 

Under  an  indietment  dtuceghig  the  purchase  of 
personal  property  from  one  not  the  owner  there- 
of, and  aUeginff  uiruetshlD  in  two  penona,  proof 
<it  ownown  m  one  ia  inanfflciept.— Tarntory 
T.  Ortia  (N.  IS.)  61. 

In  an  action  to  recover  becaase  of  the  fraudu- 
lent re^ireBentaHoiis  of  defendant  it  most  be 
ahown  that  defendant  knew  were  fiUae, 
or  had  good  reason  to  believe  them  false.— Kan- 
aaa  BeMswator  Oo.  t.  Pert  (Kan.  App.)  848. 


An  flsr  i*—""aTff  ftv  jMoniiilaj  u  lala 

by  nndtie  Inllaence  win  net  Ba^-BaBenft  n 

Bancroft  (C^  89& 


FBATID8,  STATUTB  OiV. 

Parol  tnnrt,  ae«  "IVosta." 

A  jtUKi  contract  by  aa  attaching-  creditor  to 
panmaae  tbe  ivop«ly  at  the  ^eTiff*e  aale,  and 

give  defendant  credit  for  its  cash  valoe,  irre- 
spective of  bis-  bid,  is  not  within  the  statute 
or  fraud0>— Jacobs  T.  ITnifm  Mercantile  Co. 
(Mont)  lOa. 

An  agreement  by  a  bank  to  collect  for  the 
sales  of  bay  made  by  a  deater,  and  from  the 
proceeds  pvy  cheeks  given  hy  him  in  payment 
of  the  purchase  price,  is  not  an  agreement  to 
pay  the  debt  of  another,  within  the  statute  of 
frauds.— Wills  v.  Bank  of  Nevada  (Nev.)  490. 

Defendants*  oral  nromlae  to  pay  after  plidn* 
tiff  performed  work  for  one  who  contracted 
with  defendants  to  do  it  la  within  the  atatott 
of  frands.— Bixby  t.  Church  (Or.)  618. 


FBAUBXTIiBNT  00WH7- 
AXCT8. 

See^  atoo,  "AMignment  for  Benefit  aC  Ondttoit.*' 

Wlurt  eonatltute. 

A  chattel  mortgage  made  in  good  faith  is 
not  fraadulent  because,  after  execution,  the 
martgasae  agreed  to  extend  the  payment  of 
some  of  tbe  tnataUasentat'-Bandeia  t.  Main 
(Wash.)  122. 

A  hnsband,  on  becondng  inaolvent,  may^  pre- 
fer  a  debt  to  his  wife.— Stzamann  t.  Bcheeren 

(Colo.  App.)  191. 

Subject  to  certain  limitotiona,  a  married  man 

may  during  coverture  give  to  bis  children  tiie 
bulk  of  bis  property,  though  it  may  deprive  hia 
widow  of  ber  fair  share  of  tbe  eame.— iSmall  r. 
Small  (Han.  Snp:)  828. 

A  sale  of  a  homestead  cannot  be  attacked  as 

a  fraud  on  the  vendor's  creditors.  —  Boser  r. 
Fourth  Nat.  Bank  (Kaa  Snp.)  341. 

Where  a  debtor  gives  a  chattel  mortgage  to 
a  creditor,  both  knowing  hia  insolvency,  with 
intent  that  any  surplus  should  be  used  for  the 
benefit  of  the  debtor,  tbe  transaction  la  void, 
even  for  the  anMunt  of  the  faat  debt— Badler 
V.  Adsit  (Kan.  App.)  8B6. 

A  debtor,  though  in  failing  circumstances, 
may  prefer  m  creditor  In  good'  faith,— Hadley 

V.  Adsit  (Kan.  App.)  88«. 

A  conveyance  of  book  acconnta  by  a  debtor  to 
his  creditor  is  not  fraudulent,  within  Qen.  St 
I  1520,  they  beiog  worth  less  than  the  amount 
of  the  debt.— Wilson  v.  American  Nat  Bank 
(Colo.  App.)  1087. 

An  insolvent  vmdor'a  frandnlent  Intent  will 
not  affect  a  bona  fide  pnrcliaaeT.— Onmaky  t. 
Parlin  (Cel.)  575. 

Evidence  examined  and  hdd  insnffldent  to 
show  change  of  poaseaidtm.  —  H^twonner  t. 

Uoyd  (Mont.)  803. 

AotlbiLs  to  set  aside. 

A  creditor  of  a  decedent's  eatate  may  sae  to 

set  aside  a  conveyance  as  fraudulent  where  the 
exeentor  is  the  graotee. — Emmons  v.  Barton 

(Cai.)  soe. 

Where  tihe  assignee  of  a  claim  can  ane  to  set 
aside  as  fraudulent  a  conveyance  fa^  tfie  debtor, 
tbe  aseiraee  can  do  aa— Bnonoiia  v.  Barton 

(Cai.)  am. 

A  petition  by  a  creditor  against  an  Insolvent 
to  set  aside  conveyances  aa  frandnlent  exam- 
hied*  and  hdd  safflofont— la  wm  Pmttoa  (OaL) 
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BvideDce  examined  and  AeM  Inadmlsaible  to 
prove  fraod.— Eppln^r  v.  Scott  (Cal.)  801. 

Evidence  that  parties  to  a  mortgage  on  mer- 
chandise  were  partners  is  competent  on  the  iB- 
sue  as  to  tilt'  rnliditv  of  the  debt. — HeilbroD- 
ner      Lloyd  (Mont)  8GS. 

Where  the  complaint  alleges  a  conrejance 
without  consideitition  b7  an  insolTent,  testi- 
mony that  the  land  was  worth  much  more  tlian 
the  alleged  consideration  is  admissible.— Mur- 
ray T.  Shondy  (Wash.)  081. 

Evidence  Md  to  sastatn  a  finding  that  de- 
fendant was  a  bona  fide  purchaser  from  an  In- 
wlTent.— Qmnsky  t.  Panin  (Gal.)  B7B. 

Freedom  of  Speech. 

8m  "Oonstitotional  Law." 


OABNISHMENT. 

See,  also,  "Attachment";  "Execution";  "Exemp- 
tions." 

Where  land  is  conv^ed  br  the  debtor  in  tnut 
to  answer  a  bona  fide  debt  dne  anothe',  the 
trustee  Is  not  liable  In  garnishment  unless  there 
is  a  aurplos  after  paying  the  debt— Bradley  t. 

Byerley  (Kan.  App.)  930. 

Plaintiff  In  gamisfament  cannot  enforce  a 
claim  againat  the  garnishee  to  a  greater  extent 
than  could  the  judgment  debtor. — Kansas  Inv. 
Co.  v.  Jones  (Kan.  Am.)  936. 

Plaintiff  having  alleged  a  sale  by  defendant 
to  the  garnishee,  where  the  latter  relies  on  pay- 
ment he  has  the  burden  of  proof.— WiiUs  T. 
Holmea  (Or.)  989. 

GIFTS. 

Evidence  examined,  and  hdd  tuffldent  to 
show  a  jrift  causa  mortis.— Leyson  v.  Davis 
(Mont)  776. 

A  proposition  to  donate  a  certain  note  and 
mortgage  on  conditions  hdd  without  considera- 
tion, where  tliere  was  do  evidence  of  accept- 
ance of  tlie  proposition.  —  Sullivan  t.  Oorbett 
(Kan.  Aim.)  U0&. 

OBAKD  JXTHT. 

There  Is  no  constitutional  or  statutory  pro- 
vision for  a  presentment  by  a  grand  Jury.- In 
re  Grosbols  (Csl.)  444. 

After  finding  of  indictment,  in  order  to  chal- 
lenge the  grand  Jury  under  Rev.  St.  1  7730, 
subd.  4,  the  facts  set  forth  in  the  motion  should 
be  supported  by  proof.— State  v.  Hardy  (Idaho) 
B07. 

An  objection  to  the  competency  of  a  grand 
juror  comes  too  late  on  motion  In  arreaL— Ter- 
ritory v.  Barrett  (N.  M.)  66. 

Grant. 

Oongresalfmal  grants,  see  **PatilIe  Lands.** 


LGUABDIAir  AND  WABB. 
,  also,  "Parent  and  Child." 

av.  Code,  fi  203,  does  not  limit  the  authority 

fiven  the  superior  court  by  Code  €Sv.  Proc  | 
747,  to  appoint  a  guardian. — Ex  parte  Miller 
(CaI.S  428. 

Where  a  guardian  takes  the  oath  and  re- 
ceives letters,  the  appointment  is  not  void  br  a 
failure  to  give  a  statutory  bond.— Hunt  v.  uis- 
ley  (Kan.  Sup.)  709. 

Where  a  guardian  is  duly  appointed,  a  mort- 
gage given  Dy  him  under  tiie  direction  of  the 


court  Is  not  void  because  be  failed  to  glTe  the 
statntoiT  iMMid.— Bnnt  T.  Inslay  (Knn.  Bap.) 


^AimiAa  CORFUa 

A  refusal  to  grant  a  jaiy  trial  cannot  be  re- 
viewed on  habeas  corpus.— In  re  Fits  0jU.)  299. 

An  order  appointing  a  guardian  cannot  be  at 
tacked  by  habeas  corpus  except  for  want  of 
jurisdiction  to  make  it— Ex  parte  Miller  (GaL) 
428. 

The  findings  of  fAct  recited  in  the  ordw  ot 
conunitmoit  for  contempt  cannot  bo  qnartknad. 
•Bx  parte  Clarke  (Caf.)  905. 

Harbor  Ijine. 

See  "NavlgaUe  Waters." 

Haimleas  Biror* 

See  "Appeal." 

In  Instniction^  see  "TrlaL" 

Eelxs. 

See  "Descent  and  Distribution";  "Wnta." 


HIGHWATB. 

One  not  ^rtiown  to  be  a  property  owner  fai  one 
of  the  towns  cannot  object  to  the  appcurtion- 
ment  among  the  several  towns  of  the  costs  of 
the  construction  and  maintenance  of  a  ooanty 
road.— Senor  v.  Board  of  Com'ra  of  Whatcom 
County  (Wash.)  062. 

A  person  knowing  of  a  deftet  In  a  highway 
is  not  necessarily  negligent  in  using  It  in  a 
prudent  manner.— Falls  TTp.  of  Ghasa  Goimty 

V.  Stewart  (Kan.  Aw-)  926. 

A  traveler  using  a  defective  highway  with  the 
care  commensurate  to  its  dangerous  condition* 
and  without  contributory  negligence,  can  recorar 
damages  for  injuries  received.— Falls  Tii.  of 
Chase  County  r.  Stewart  (Kiui  App.)  831 


raOMBSTBAD. 

Where  the  wife  owns  the  undivided  one-half 
of  an  hotel,  in  which  she  resides  witii  her  fam- 
ily iJt  is  her  homestead,- Merchants'  Nat.  Bank 
T.  KoM>lin  (Kan.  A^-)  268. 

A  homestead  cannot  be  created  by  a  cotenant. 
—Rosenthal  v.  Merced  Bank  (Cal.)  640. 

The  mode  of  creating  a  homestead,  as  pre- 
scribed br  Civ.  Code,  U  1262-1264,  is  exclnslTe. 
—Rosenthal  v.  Mercied  Bank  (Gal.)  640, 

Where  a  Judgment  lien  has  attached,  no  sab- 
sequent  occupation  of  the  land  as  a  homeatead 
affects  the  lien.— Aldridi  v.  Boice  (Kan.  Snp.) 
696. 

Where  an  island  was  Included  in  the  dty  Um- 

Its  without  the  owner's  consent,  but  was  never 
platted,  it  did  not  become  a  part  of  the  dty.  eo 
aa  to  reduce  the  owner's  homestead  exempti<» 
to  one  acre.— Ttq^eka  Watw  Snpply  Oik  t.  Boat 
(Kan.  Bup^  715. 


HOMIOIDB. 

Murder. 

Acts  1891,  p.  161,  I  10,  allowing  the  jnrr  to 
recommend  clemency,  does  not  apply  to  mnrdar. 
if  the  puniBhment  by  statnte  im  death.— Terri- 
tory V.  Griego  (N.  M.)  81. 

On  a  verdict  of  guilty  of  murder  In  the  first 
degree,  the  court  has  no  power  to  smtence  to 
life  imprisonment— Territory  t.  Gii^  (N.  M.> 
81. 
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Malice  may  be  infored  tarn  ttw  fact  of  Ull- 
Inc  with  a  dead^  w«uwD.r-8tate  T.  Bamart 
(Kan.  Sup.)  869. 

On  a  trial  ft>r  Bmrder,  where  defendant  ahot 
an  officer  who  had  htan  niidw  armt  while  uie 
latter  was  jamping  from  a  wagon  towards  de- 
fendant, hdd  proper  to  exclude  a  question  to 
defendant  as  to  what  he  thought  deceased  waa 
going  to  do.— Taylor  t.  People  (Colo.  Sup.)  652. 

Evidence  Add  snffident  to  sastaln  a  conTictkm 
of  moider.— State  v.  Barnest  (Kan.  Sop.)  868. 

Jnatiflable  komlold*. 

Bight  of  defendant  to  kill  la  aelf-defense, 
where  he  committed  the  first  aesaalt,  deter- 
mined.—People  T.  Hecker  (Cal.)  307. 

Admissibility  of  evidence  as  to  Ulling  In  self- 
defense.— Pe(^e  t.  Hecker  (Gal.)  807. 

An  indictment  alleging  that  defendant  "felo- 
niously, nnlawfullr,  wfllfnlly,  •  •  •  and 
with  express  malice  aforethought."  did  cast 
deceased  into  a  fire,  and  burned  hun  to  death, 
alleges  murder  in  the  first  degree,— Territory  t. 
Tialpando  (N.  M.)  04. 

Where  the  defense  is  insanity  an  expert  may 
testify  as  to  statements  of <  the  defendant  con- 
cerning previous  BOiferings.— Peo^  t.  Okattnck 

(Cal.)  315. 

Declarations  hy  defWidaat  shortly  before  the 
homicide  that  he  was  afraid  of  deceasedjJkeU  ad- 
misslble.- SUte  v.  Carey  (Kan.  Snp.)  87l. 

Declarations  by  deceased  several  days  befwe 
the  murder  as  to  what  occurred  that  day  at  a 
meeting  with  the  defendant  are  biadmlanble.— 
People  T.  Shattuck  (CaL)  315. 

Correspondence  between  the  deceased  and  tiie 
daughter  of  defendant,  of  which  defendant  had 
DO  knowledge,  is  inadmlaalblew— People  t.  Bhat- 
tnek  (CaL)  MS. 

Clothing  of  deceaaed  follj  Identified  la  ad- 
misaible  to  show  the  cOnrae  of  a  bullet.— State 

T.  Cadotte  (Mont)  857. 

A  knife  unidentified  as  fai  the  possession  of 
deceased  AsM  inadmissible.— State  r.  <^idotte 
(Mont)  857. 

XwstrvotloBa. 

On  a  trial  for  mnrder  In  tlie  first  degree, 
where  there  is  eviduioe  as  to  the  second  de|^%e, 
failure  to  instruct  as  to  the  latter  Is  reversible 
error,  though  no  request  for  such  instruction 
was  made.—Territory  v.  Vlalpando  (N.  M.)  64. 

Where  deceased  was  killed  In  taking  horses 
from  defendant  on  which  defendant  claimed  a 
UeiL  instructions  as  to  the  right  of  defendant  to 
such  lien  should  bare  been  ^ven.- People  r. 

Hecker  (Cal.)  807. 

An  Instruction  applying  the  circo m atan cea 
Justifying  a  killing  in  seU-defense  to  an  Indi- 
Tidual  of  the  claas  of  men  to  which  defendant 
belongs  hdd  properly  refused.— State  T.  Cadotte 
(Mont.)  857. 

An  instruction  held  not  objectionable  as  not 
allowing  a  conviction  of  mnrder  in  the  second 
degree  or  manslaughter.  —  State  t.  Oadotte 
(Mont)  857. 

InstmctlonB  as  to  the  d^rees  of  homicide  ex- 
amined, and  Md  not  to  involve  error.— Taylor 
T.  People  (Colo.  Sup.)  652. 

It  waa  pn^ier  to  refuse  to  instruct  the  jnry 
how  they  should  exercise  ttieir  discretion  re- 
garding the  punldiment. — Pecmle  v.  Kamannu 

7cai.)  loeo. 

Appeal  MMd  error. 

Where  defendant  convicted  of  murder  in  the 
first  degree,  waa  erroneously  sentenced  to  life 
imprisonment  he  is  not  entitled  to  a  discharge 


on  remeal  for  sadi  errw.-^erritory  v.  Griego 
(N.  M.)  81. 

On  trial  for  mnrdw  in  the  first  degree,  wbere 
the  evidence  warrants  a  cbatge  on  murdu  In 
the  second  degree,  failnre  to  give  it  though  not 
requested,  is  reversible  error.  —  Territory  v. 
Friday  ^.  M.)  62. 

On  trial  for  murder,  where  the  punishment  is 
death,  an  instruction  that  the  jury  were  an* 
thorized  to  recommend  clemency,  and  that  the 
recommendation  would  be  conalaered,  was  prej- 
udicial error.— Territot7     (Jriego  (N.  M.)  81. 

Error  in  admitting  a  confession  without  foun- 
dation having  been  laid  was  harmless  wbere 
the  confession  was  voluntary. — People  v.  Ka- 
maunu  (Cal.)  1090. 

Misconduct  of  the  district  attorney  in  refer- 
ring to  evidence  ruled  out  Md  rendered  harm- 
less by  the  charge.- People  t.  B^amaunn  (Cal.) 

1090. 

On  reversal  for  an  erroneous  sentence  of  life 
imprisonment  for  mnrder  in  the  first  degree, 
the  supreme  court  cannot  order  the  court  below 
to  pasB  the  death  wnteoce.— Territory  t,  Oriego 
(N.  M.)  81. 

HOBSE  AKD  STBBBT  RAHi- 
SOADS. 

See,  also,  "(Jarriers." 

(TonsoUdation  of,  see  "Corporations.** 

Uabllfty  tm  Injnrlea  to  paasangera,  aaa  *'OaF- 

zlers." 

Civ.  Code,  8  478,  authoriring  consolidation  of 
railroad  corporations,  applies  to  street  rail- 
roads.—Mai^et  St  Ry.  Co.  V.  Hellman  (Cal.) 
225. 

It  is  contributory  negligence  per  se  for  one, 
who  was  crtandlng  between  the  tracks,  waiting 
for  an  approaching  car,  to  step  backward  upon 
the  other  track,  without  kMUng.— Bailey  t.  Mar- 
ket St  Cable  Ry.  Gb,  (OaL)  914. 

Evidence  hdd  to  show  that  defendant  was  not 
guilty  of  such  willful  negligence  as  entitied 
plaintiff  to  recover  notwitiistanding  hw  own  oon- 
tribnt(»r  negllgrace.— Bail«7  t.  Market  St  Ca- 
ble Ry.  Co.  (^.)  814. 

Whether  one  driving  on  tiie  track  on  a  foggy 
night  was  negligent  waa  for  the  jnry. — Mahoney 
V.  San  Francisco  &  8.  M.  Ry.  Co.  (Cal.)  968. 

HUSBAND  AND  WIFE. 

See,  also,  "Divorce";  "Homeetead":  "Marriage." 
Privileged  communications,  see  "Witness." 

Wbere  a  wife  advances  money  for  buildings 
on  land  of  her  hoaband,  ahe  has  ui  eQoitable 
lien  therefor.— Stramann  t.  Scheercn  (Colo. 
App.)  191. 

Where  a  wife  advances  money  for  buildings 
on  her  huaband's  land  witbont  promise  of  re- 
payment no  personal  debt  Is  created.— Stra- 
mann V.  Scheeren  (Colo.  App.)  101, 

Wbere  a  wife  keeps  boarders,  the  money  to 
be  her  separate  property  by  her  husband's 
consent,  property  purchased  with  the  |m)flts  is 
not  aubject  to  the  husband's  dehtB.--Take  v. 
Pngh  (Wash.)  528. 

The  earnings  of  a  wife  and  of  her  huHbaiid 
belong  prima  facie  to  the  community. — Yake  v. 
Pugh  (Wash.)  528. 

A  wife  is  not  a  necessary  party  to  an  action 
for  damages  to  the  freehold,  wnere  her  hus- 
band owned  the  property  prior  to  the  first  stat- 
ute relative  to  community  estates,  though  he 
acquired  title  after  marriage.— Splrloek  T.  Port 
Townsend  South  R  Co.  (Wash.)  tOO. 

Under  GIt.  Code,  |  162.  and  Code  (Mt.  Fxoe. 
I  384,  a  married  woman  may  sue  in  her  own 
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name  to  qnlet  dtlb  to  property  acquired  ss  ■ 
gift,  even  after  filing  a  dedaratiui  of  faome> 
stead  for  the  beneAt  of  bflnaU  and  taaabBnd. 
—Prey  t.  Stanley  (GaL)  »08. 

Where  a  husband  and  wife  hare  made  hn- 
Drorpmeota  on  lands  which  they  claim  by  poar 
session  only,  sale  of  the  improvementa  by  the 
basband  and  pntUnc  tbe  parchaaer  Id  poaaea- 
aion,  withont  ohjeetion  by  the  wife,  pasa  their 
Intereet.— Fowler  r.  Burfce  (Waah.) 

Where  plaintiff,  holding  a  note  against  a  hns- 
band  and  wife,  secured  hv  mortgage  on  com- 
munity property,  fails,  after  the  wife's  death, 
to  present  the  claim  agajiist  her  estate,  and  the 
mnrtgAtred  property  la  set  apart  to  the  husband, 
plnintiff  cannot  ane  the  hnsband  on  titn  note. — 
Uiberiiia  Saringi  &  Loan  Son.  nuttnton 
(Cal.)  447. 

A  mortf^se  and  note  ezeeated  by  a  hortiand 
alone  will  not  aupport  a  judement  against  tbe 
hnaband  and  wife  jointly.— HlbenUa  Savliiga  ft 
Imh  Soe.  T.  Clarke  (CaL)  425. 

Idem  Gkmana* 

See  **Name.'* 

lEopeaohinfiiit. 

Of  witness,  see  "Witness." 


ImpUed  Trusts. 


Se»  "Tnista." 

Imprisonment. 

Sea  ''Armt";  "BalT;  "Orimlnal  Lnr." 
,  INBBMNIT?. 

Contract  of  Indemnity  constrnedt  snd  hHd 
that  the  maker  waa  UaUe  thareon.— BoUn  v. 

Metcalf  (Wyo.)  12. 

iNDiciacBin:  and  mroiocA- 

TION. 

Objections  to,  see  "Criminal  Law." 

Particular  crimes,  see  "Bribery";  "Bmbeszle- 
nifiii":  "Forgery";  "Homicide';  "Larceny." 

Variance  between  Indictment  and  proof,  see,  al- 
so, "ForgaT-." 

The  Information  may  be  amended  in  substance 
or  form  and  vMified  at  any  time  before  the  de- 
fendant pleads. — State  t.  Scott  (Kan.  App.) 
204. 

An  Indictment  signed  by  the  coanty  attorney, 
indortitMl  by  the  foreman,  and  filed  by  the  clerk 
la  Butlicieiitly  returned.— State  t.  Jones  (Kan. 
App.)  302. 

The  election  by  the  state  hdd  sufficient  as  to 
each  count  on  which  defendant  waa  conrleted.— 
State  T.  Jones  (Kan.  App.)  392. 

Where  the  foreman  writes  at  the  foot  of  an 
Indictment  "A  tme  bill."  and  sifms  his  name 
tbfTcto,  it  Is  sufficiently  indorsed.- State  T.  Jones 
(Kan.  App.)  S92. 

Where  the  Information  charges  the  name  of 
the  injured  party  to  be  Henry  Trenier  and  the 
testimony  shows  It  to  be  Henry  Guild  Trenier, 
the  variance  is  not  fatal.- State  ▼.  Gordon  (Kan. 
Sup.)  'M*i. 

Where  the  indictment  charges  embezzling  the 
money  of  a  certain  firm,  and  the  evidence 
shows  that  the  money  belonged  to  a  fire  Insur- 
ance company,  the  variance  Is  fatal.— State  t. 
Morgan  (Or.)  128. 

Where  the  Information  has  been  verified  on 
^BtormaUon  ai^  bebef,  and  positively  by  an- 


other  penm,  witnesses  odisrttaa  ttnat  wfaooa 
affidavits  are  filed  may  be  fntzodnced. — Btats 
T.  Boott  <Kaa.  App.)  264. 

Znfimoy* 

8k«  ■■eaardlaB  and  Ward";  Tarent  Mid  GUUL* 

Infbrmatlon. 

See  "IndictmeBt  and  Ihformatton.** 

Of  trade-name^  see  "Trade-Uarks  aad  Tudf 
Names." 

Inheriuoace. 

See  "Descent  and  Diatrlbatfoa.'* 

numronox. 

Against  diverting  water  come,  aas  *^ctin  aal 

Water  CoureeB." 
Appeal  from  order  dissolving  or  eillMohig  te- 

jnnction,  see  "AppeaL" 

KUhtM  smftooeA  and  wrooic*  prvrentod. 

The  ooUectlon  «F'a  d^dency  judgment  will 
not  be  restrained  because  of  ttie  mortgagee's 
promise  not  to  enter  such  judgment,  where  as 
consideration  for  such  promise  is  sbown^ 
Helm  T.  Bntia  (GaL)  138. 

Propriety  of  restraining  a  sabseqnest  locator 

of  a  homestead  from  making  imiBVTementa 
pending  a  contest  between  ibm  partiea.— Idttl^ 

field  V.  Todd  (OkL)  la 

Propriety  of  granttng  an  Injnnction  reatrain* 
Ing  the  disposition  of  certain  corporate  prop- 
erty witbout  previous  notice  to  defendants  of 
the  application.— Fischer  t.  Superior  Coart  of 
City  and  County  of  San  Prancis^^  (CaL)  66L 

A  lot  owner  who  refused  a  city's  offer  to  een- 
neet  with  a  sewv  s*  as  to  carry  water  from  his 
laud  could  not  enjoin  Hie  <Aij  fnun  m*<f 
ing  street  improv«nent8  wlllcb  caosed  tbe  wa- 
ter  to  set  back  on  the  land.— Riehardsop  v. 
City  of  Burefca  ^«I.)  963. 

An  injunction  restraining  a  city  from  laying 
its  pipes  on  certain  land  pending  condemna- 
tion proceedings  will  not  be  granted,  when 
defendant  is  not  InsalTevt.— OMby  t.  Ui^  ttf 
Spokane  (Wash.)  112. 

In  an  action  by  a  taxpayer  to  enjoin  &  city 
from  paying  interest  on  certain  t>onda,  tbe 
bonds  will  not  be  decreed  Invalid,  the  hold»s 
not  being  parties.— St^eup  v.  dtr  of  TmeouM. 
(Waah.)  lUl, 

PleadLas. 

Complaint  In  an  action  to  restrain  one  dfr 
fendant  from  conveying  land  conveyed  to  him 
by  his  codefendant,  as  in  fraud  of  plaintiff,  con- 
aldered,  and  held  Inanfficient  to  entitle  plnlntifl 
to  a  tpmporary  injunction.— Rocfcford  Watdi 
Go.  T.  Rmnpf  nPasb.)  21S. 

An  Rllegation  of  IrrepataUe  Injnrr  mnst  MC 
out  the  facta.— Colby  T.  CiXT  of  SpcAaae 
(Wash.)  112. 

Vlolatloa. 

An  affidavit  for  contempt  In  violating  an  In- 
junction  which  falls  to  state  thAt  defendant  is 
guilty  is  fatally  defective^  —  Stats  v.  Gallnn 
(Kan.  App.)  406. 

An  affidavit  whidi  states  ttat  Information  has 
come  to  the  county  attorney  that  defendant  has 
violated  an  injunction  la  insufficient  for  as  at- 
tncbment  for  contempt.— State  v.  Gallup  (Kan. 

App.)  400. 

DtssolBtion. 

Where  no  damages  are  awarded,  the  dissoln- 
tion  of  an  injunction,  without  refermce  to  th» 
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sureties  on  the  injaDCtlon  bond,  biwoper.— Gar- 
eon  Min.  Co.  T.  Hill  (Colo.  App.)  678. 

In  an  action  by  8  vendee  to  compel  deUrery 
of  a  deed  held  fat  etorow,  and  to  reetraln  a  con- 
veyance  by  the  Tendon  wfawe  plaintiff  faDa  to 
perform  the  conditional  decree  as  to  payments, 
luiil,  that  it  was  proper  to  amend  the  decree  by 
dissolving  the  preliminary  injnaction  and  di- 
rectins  deUreiT  of  the  deed  to  the  vendor.— Gar- 
wm  Min.  Co.  T.  HOI  (Colo.  App.)  678. 

Aetlom  M  'bond. 

Plaintiff  is  entitled,  as  damages,  to  the 
amonnt  paid  for  servlcee  In  dlsMlving  the  in* 

junction.  —  Belmont  Mining  ft  Milling  Go,  T. 
Costlgan  (Colo.  Sup.)  650. 

Damages  on  dissnlntion  of  an  Injonction  re* 
straining  a  sale  of  land  nnder  a  tmst  deed  de- 
termined.—Belmont  Mining  ft  Milling  Co.  v. 
Costlgan  (Goto.  Sap.)  660. 

Connsel  fee*  and  costs  Incurred  upon  an  order 
to  show  eaass  why  a  restrBining  order  should 
not  be  Gontinaed  and  apon  an  nnsnccessful  mo- 
tion to  dissolve  the  injuDction  and  in  the  main 
action  cannot  be  recovered  in  an  action  on  a 
bond  conditioned  to  pay  the  damages  sBStained 
by  reason  of  the  fauunetion.— GuuM  T.  Badt- 
■nan  (Cal.)  910. 


rNBANTTY. 

As  defense  in  homidde  cases,  see  **HoDdelde.** 
Testftmeatarr  capacity,  mm  "^rais.** 

A  contract  made  bv  one  formerly  insane,  sev>- 
«n  yean  after  his  discharge  from  the  asylmn, 
was  valid,  without  an  adjndication  of  restora- 
tion to  reasoD.— Topeka  Water  Bni^ly  Go.  t. 
Root  (Kan.  Sap.)  ITS. 


nrsoxiVisJNoy. 

Of  corporations,  see  "Corporations," 

One  who  is  unable  to  pay  debts  when  doe  Is 
insolvent,  tiioogh  his  aasdx  exceed  his  UablUties. 
—In  re  Ramaszina  (Cal.)  97a 

Where  the  petition  shows  that  petitioners 
are  partners,  a  direct  aIlef;atlon  thereof  is 
unnecessary.- In  re  Ramazaioa  (DoL)  970. 

InstmctloiiB* 

See  "OflBilaal  Law";  •Trial.'* 


INST7RAN0B. 

AppUoation. 

The  fact  that  the  proofs  of  deatli  stated  tiiat 
insured  was  bom  in  1829  did  not  require  a 
findimc  that  a  statement  in  the  application  that 
he  was  bom  in  1880  waa  fals&--XorB  v.  Booth 
(CnL>  80S. 

Oondltlons  in.pollor. 

A  provision  in  a  policy  that  no  officer  or 
Afrcnt  of  the  oompany  wall  have  power  to 
waive  any  condition  thereof,  unless  in  writing, 
is  void.— Long  Island  Ins.  Co.  v.  Great  Western 

Maunrg  Oo.  (Kan.  App.)  738. 

Where  a  policy  provides  that  conditions  can 
be  waived  only  in  writing,  a  parol  waiver 
nn  azent  is  a  nullity.— Egan  T.  Westchester 

Vire  Ine.  Co.  (Or.)  OIL 

Actlfms  OB  poUeloa. 

Policy  construed,  and  Md,  that  the  six  months 
within  which  action  must  be  brought  com- 
menced to  run  from  the  time  of  the  fire. — Bgan 
T.  Oakland  Home  Ins.  Co.  (Or.)  090. 

In  an  action  on  an  insurance  policy  iRDofs  of 
loss  must  be  pleaded  and  proven  snbatantially 
«f  required  by  the  policy,  or  that  the  condition 
«i  the  policy  has  been  waived.— State  Iol  Oo. 


of  Des  Moines,  Iowa,  v.  Belford  (Kan.  Agp.) 
409. 

Declarations  of  insured  as  to  his  age,  mad* 
in  uplieatlons  for  other  insurance,  are  not 
admusible  to  show  that  the  age  given  in  tilM 
application  for  the  policy  In  suit  was  false.— 

Yore  V,  Booth  (CaL)  808. 

Where  a  loss  by  fire  is  only  partial,  insured 
cannot  recover  as  for  a  total  Iom. — Long  Island 
Ins.  Co.  V.  Great  Western  Manuf'g  Co.  (Kan. 
App.)  788. 

Wlio  entitled  to  proeeeds. 

The  designation  of  "legal  heirs"  as  benefi- 
ciaries in  a  life  polity  vests  an  Interest  In  per- 
sons then  living,  and,  on  their  birth,  in  those 
bom  later,  who  would  on  insured's  death  be  his 
heirs.- Yore  v.  Booth  (Cal.)  808. 

Mnttial  benefit  tMnu*aeo. 

Wbere  a  contract  with  a  mutual  benefit  aBSo> 
ciation  requires  the  member  to  designate  the 
beneficiary  in  writing,  and  he  has  done  so,  he 
cannot  substitute  snoth«-  beneficiaty  by  wilL — 
SUva  V.  Supreme  Council  of  Portogese  Union 
of  State  of  California  (Cal.)  82. 

Where  assured  tn  a  mutual  benefit  association 

has  paid  sufficient  to  cover  all  legal  assess- 
ments, no  forfeiture  can  be  declared  though 
the .  lodge  has  so  apprapriated  the  funds  as  to 
show  that  the  assured  was  in  arrears. — Slliott 
V.  Grand  Lodge  A.  O.  U.  W.  of  Kansas  (Kan. 
App.)  1009. 

Where  the  constitution  of  a  benefit  associa^ 
tion  provides  that  a  member  may  appeal  from 
the  decision  of  bla  lodge  to  the  grand  lodge, 
and  then  to  the  supreme  lodge,  ftiiliire  to  appeal 
to  the  supreme  lodge  after  rejection  of  mem- 
bership certificate  by  the  member's  lodge  and 
the  grand  lodge  does  not  prevent  action  tbefooa; 
the  constitntion  not  providing  that  the  decision 
of  the  supreme  lodge  shall  be  final.— Kiimle  v. 
Grand  Lodge.  Ancient  Ordw  of  United  Work- 
man of  California  (CaL)  CM. 

In  an  action  against  a  mntuU  beneiBt  asso- 
ciation on  a  certificate  of  membership,  such 
certificate  Is  prima  facie  evidpuce  of  doceaaed'a 

flood  standing  in  the  society,  though  such  stand- 
ug  was  denied  by  the  answer.  —  Knmle  v. 
Grand  Lodge.  Ancient  Order  of  United  Work- 
men of  California  (Cal.)  634. 

Evidence  examined,  and  Md  that  a  mutnal 
benefit  certificate  was  not  forfeited  by  failure 
to  pay  aBsessmrat— Northey  v.  Bankex^  Lite 
Ass^  (Cal.)  10T9. 


INTBREST* 

See,  also,  "Usury." 

As  damages,  see  "Damages.** 

Interest  is  recoverable  on  the  ameimt  of  ft 
forfeiture  from  the  rendition  of  judgment, 
where  the  defense  was  interposed  In  good  faith. 
—State  V.  Owsley  (Mont)  106. 

The  stats  is  not  liable  for  interest  on  overdue 
coupons  prior  to  Act  Feb.  28,  1893.— Moiineox 

V.  State  (Cal.)  34. 

No  interest  can  be  recovered  on  a  penaltr  be- 
fore it  is  put  into  judgment.— first  Nat.  Bank 
V.  Tomer  (Kan.  App.)  936. 

A  landowner  is  not  entitled  to  interest  on  the 
damages  awarded  for  the  taking  of  land  by  a 
milroad  company  from  the  time  they  aocmed. — 
Greeley,  S.  L.  ft  P.  By.  Gou  T.  Xonnt  (Golo. 
App.)  1028. 

In  an  action  by  the  lessor  to  determine  the 
amount  due  his  lessee  for  improvements,  Jk«U 
that,  where  the  amount  was  unliquidated  and 
un&scertainable,  the  lesaot  was  not  cbargeabls 
with  interest  from  the  expiration  of  the  lease 
to  the  date  of  the  Judgment.— Baaterbroofc  T. 
Fanjuharson  (Cal.)  fill. 
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Interest  cannot  be  recoTered  on  m  claim  for 
damagw  by  fire  set  by  a  locomotiTe.— Atehiion, 
T.  &  S.  F.B.  Co.  T.  Ayws  (Kan.  Sup.)  722. 

Interest  !■  not  recoTerable  on  a  qnantnm 
mernit  for  service  rendered,  at  least  not  until 
demand.— Dexter  t.  Collins  (Xex.  Sup.)  604. 

Where  a  lease  provided  for  a  purchase  of 
the  lessee's  improTementa  bj  the  lessor  on  an 
appraisal,  hdd,  on  failnre  to  appraise,  that  the 
lessor  was  not  chargeable  with  the  mterest  to 
be  paid  on  such  appraisal  onder  the  contract. 
— Easterbrook  v.  Farqnharson  (Gal.)  SIX 


intbbnaij  bevenhbl  ■ 

Under  Rev.  St  U.  S.  {  3251.  the  stockholden 
of  a  distilling  corporation  are  liable  for  taxes 
Imposed  on  Uquots  dlstiUled^Bichtw  t.  Bladn- 
gune  (CaJ.)  1077. 


INTEBPTiTi  AT)ER. 

Requisites  of  a  bill  of  interpleader  determln 
ed.— North  Pac.  Lumber  Co.  v.  Lang  (Or.)  799. 

Where  a  bill  is  filed  it  must  first  be  detei^ 
mined  whether  It  will  lie  before  the  issues  can 
be  tried.— North  Pac.  Lumber  Co.  t.  Lang  (Or.) 
709. 

A  bill  wni  not  lie  as  to  defendants  whose 
daim  is  for  unliquidated  damages,  the  Interest 
of  their  codefendants  being  in  the  fond.— North 
Pac.  Lumber  Oo.  t.  Lug  (Or.)  780. 

Intervention. 

See  "Parties." 

Service  of  notice  of  appeal  en  Interraier,  ne 
"Appeal." 

Intestacy. 

See  "Dtfcent  and  Diatribatlon*';  **Bzectitoii  ind 
Administrators." 


INTOXIOATINa  UQUOIUEL 

Berenne  tax,  see  "Internal  BeT^ne." 

Sufficiency  of  complaint  to  charge  the  sale  of 
Intoxicating  liquors  in  violation  of  the  prohib- 
itory law.— State  t.  Altphln  (Kan.  App.)  56. 

An  instruction  In  a  prosecution  for  selling  in- 
toxicating liquors  unfawfnUy,  considered  and 
teU  pn^.— State  t.  Bane  ^n.  App.)  376. 

On  a  prosecution  for  selling  intoxicatlns  liq- 
uors unlawfullr,  defendant  cannot  show  in  de- 
fense that  another  person  In  the  place  where  the 
Uqnors  were  sold  had  employed  the  witness  to 
attend  the  bar  for  him.— State  t.  Bans  (Kan. 
App.)  87«. 

Where  defendant  U  charged  with  an  Ulefi^l 
sate  It  must  be  shown  that  a  person  selling  hq- 
Dor  in  defendant's  absence  was  his  agent  or 
employe  and  sold  with  his  knowledge.— State  t. 
Beam  (Kan.  Avp.)  884. 

Inventory. 

By  executor,  see  **Bxecutors  and  Adndnlstrap 
tors." 

IBBiaATION. 

A  deed  containing  no  reference  to  a  ditch 
supplying  water  to  tne  land  conveys  no  interest 
In  the  ditch.— Child  t.  Whitman  (Colo.  App.) 
001. 

The  contract  for  the  conveyance  of  water 
rights  construed,  and  hdil  that  the  grantees 
therein  were  entitled  to  have  the  title  of  such 
rights  conveyed  when  the  grantor  had  sold 
rights  In  excess  of  the  capacity  of  tlie  canal, 


and  received  payment  for  more  than  two-thirds 
of  all  the  ruhta  sold. — ^La  Junta  &  Lamar 
Oanal  Co.  v.  Heu  (Colo.  App.)  50. 

Under  Civ.  Code,  |  1411,  not  only  water 
rights,  bnt  rights  ->f  way  for  ditches  over  land 
which  at  the  time  of  ai^ropriation  l>elong  to 
the  public,  are  lost  by  nonnser  im  five  yean. 
—Smith  V.  Hawkins  (Cal.)  453. 

Where  plaintiff  made  tiie  first  appropriation 
to  irrigate  certain  land,  and  defendant  m^de  sn 
ai^ropriation  subject  thereto,  the  court  noay  di- 
rect the  manner  in  which  plaintiff  shall  use 
the  water  appropriated.— Boeder  v.  Stein  (Nev.) 
867. 

The  first  annx^Hator  Is  only  entitled  to  the 
watw  to  the  extent  tiiat  he  has  use  ftn-  It  when 
eoonomically  used.- Boeder  v.  Stdn  (Nev.)8tf7. 

The  first  apprtqiriator  for  irrigation  imrposes 
cannot,  to  the  detriment  of  subsequent  appro- 
piiators,  change  the  metiiod  by  which  be  eon- 
it  to  hia  land.— Boeder  v.  Stdn  (Ncv.) 

iBSUeB. 

See  "Pleading." 
Submissfon  of,  see  "aYiaL** 

See,  also,  "Courts";  ".Tustices  of  the  Peace." 
Disqualification  as  ground  for  change  of  Tcuoe, 

see  "Venue  in  Civil  Oases." 
Imposition  of  nonjudicial  dotiea,  see  "GoDsti- 

tutional  Law." 
Mandamus  to,  see  "Mandamns." 

The  fact  that  a  judge  pro  tem.  attempted  to 
a^oum  court  before  he  had  taken  the  oath  of 
office  does  not  vitiate  an  order  made  aftw  he 
had  been  sworn  adjourning  court  to  the  same 
time  as  first  directed.— State  v.  Bamest  Kan. 
Sup.)  389. 

Obtaining  from  a  judge  mlings  on  a  motirai 
presented  with  knowledge  that  he  has  acted  as 
counsel  for  the  opposite  party  is  a  waiver  of  his 
diaqualification.-HSdinHa  t.  McLean  (OaL)  057. 


JXTDOMSINT. 

Appealable  judgments,  see  "AppeaL** 
Decree  in  equl^,  see  "Equity.** 
In  criminal  cases,  see  "Criminal  I«ir.* 
On  appeal,  see  "Appeal." 

Priorities  of  Judgments  against  corpomtioaB,  see 

"Oorporattona?' 

The  court  can  render  no  greater  jntemeat 
than  the  amount  found  by  the  verdict. — Oaxter 

V.  Christie  (Kan.  App.)  256. 

A  judgment  void  for  want  of  joiisdictiOB 
cannot  be  cured  by  the  court's  approval  of  a 
sale  on  execution.— Willamette  Beal-Estate  Co. 
T.  Hendrix  (Or.)  514. 

By  default. 

The  vacating  of  a  judgment  by  defaalt  on 
filing  a  bond  for  the  iHiyment  of  any  jndjnneat 
which  might  be  obtained  hdd  proper. — Halter 
V.  Spokane  Soap-Works  Oo.  (Wash.)  126. 

Evidence  In  an  action  under  Oen.  St.  1880,  | 
4223,  to  vacate  a  default  judgment,  kH-l  to  en- 
title plaintiff  to  the  relief  sought.— SchnltBler  r. 
Fourth  Nat  Bank  (Kan.  App.)  400. 

Where  three  persons  ace  sued  as  partners, 
and  judgment  is  asked  against  said  deteodants. 
it  may  he  entered  against  two  of  them  on  de- 
fault though  it  ia  rendered  in  favor  of  the  other. 
—Bailey  Loan  Co.  v.  HaU  (Cal.)  962. 

Rendition  and  entry. 

An  entry  of  a  judgment  in  proliate  proceed- 
ings in  the  minute  book,  instead  of  the  judg- 
ment book,  is  aufficient  to  svstain  a  decree  St 
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dbtribotion  based  therewL— In  n  Blythe's  Es- 
tate (Cat.)  642. 

Id  a  proceeding  under  Code  CIy.  Proc  S  1664, 
to  declare  the  rights  of  parties  in  the  estate 
of  a  decedent  the  decree  may  be  entered  in 
the  minute  book  of  the  probate  court— BIrtfae 
T.  Ayres  (Cal.)  641. 

A  judgment  against  two  railroad  companies, 
captioned  with  tne  inltiala  of  one  companv  "el 
al.,"  is  sufficient  against  the  other. —  Union 
Trust  Co.  of  New  York  t.  AtdiiKtn.  X.  &  S.  F. 
R.  Co.  (N.  M.)  89. 

Operation  mad  off  eot. 

An  order  on  foreclosure  requiring  the  receiv- 
ers to  pay  certain  claims  is  binding  until  prop- 
erly set  aside.— Union  Trust  Co.  of  New  York 
T.  Atchison.  T.  &  S.  F.  B.  C<k  (N.  M.)  89. 

—  Rea  jndlAste. 

The  question  of  rei  Judicata  cannot  be  raised 

aeainat  a  person  as  to  matters  decided  before 
his  appearance   in   a   anit — Merchants*   Nat.  i 
Bank  t.  Kopplin  (Kan.  App.)  263. 

Judgment  in  favty  of  a  person  claiming  un- 
der a  tax  title  will  not  estop  a  ahowing  in  a 
•nbsenuent  action  of  payment,  where  sncn  ques- 
tion was  not  raised  in  the  former  action.— 

Niekum  t,  Danvers  (Or.)  130. 

The  Joining  as  defendants  In  a  anit  persons 
not  parties  to  a  former  auit,  and  having  no 
interest  In  the  subject-matter,  does  not  prevent 
the  decision  in  the  former  bemg  res  Judicata.— 
Neppech  t.  Jones  (Or.)  619. 

A  decision  of  the  supreme  court  in  an  action 
by  a  taxpayer,  on  behalf  of  himself  and  all 
others,  against  a  eity,  Md  a  bar  to  an  action 
by  another  taxpayer,  on  betialf  of  himself  and 
othprs  similarly  situated,  against  such  <dty,  in- 
volving the  same  questlon.--8talIeup  t.  City  irf 
Tacoma  (Wash.)  541. 

Where  a  mortgage  to  secure  a  note  covered 
land  in  several  states,  the  amount  found  due 
on  the  note  in  an  action  of  forecloaore  in  one 
state  la  conclusive  In  a  like  action  In  another 
vtate.— Frank  v.  Snow  (Wyo.)  484. 

A  former  judgment  is  not  coadnrive,  In  a  see- 
ond  action  between  the  same  parties,  where  it 
does  not  appear  that  the  causes  of  action  are 
the  same,  or  that  the  matters  involved  in  the 
pccond  Were  determined  in  the  first— Scott  v. 
Wagner  (^n.  App.)  741. 

Where  plaintiff  appeals  from  a  Judgment  in 
his  favor,  and  defendant  deposits  the  am'ount 
thereof  in  court,  but  does  not  appeal,  the  judg- 
ment is  res  Judicata  as  to  defendant,  though  he 
withdraws  the  dmosit  and  plaintiff  dismisses 
tala  appeaL— Pueblo  Ohicago  Lumber  Oo.  T. 
Danziger  (Oolo.  App.)  688. 

  lien. 

Land  conveyed  to  a  stranger  to  hinder  the 
purchaser's  cradltors  became  subject  to  a  lien 
of  a  prior  lodgment  afl»inst  the  nominal  gran- 
tee, as  agamst  the  lien  of  m  nkortgage  executed 
with  the  deed.  —  Hawl^  t.  Smeldlng  (Kan. 
App.)  841. 

Collateral  att*ek. 

A  iudgment  against  two  defendants  cannot 
be  collaterally  impeached  by  the  affidavit  of  a 
clerk  that  it  was  originally  entered  in  the  sin- 
Kular  number. — Union  Trust  Co.  of  New  York 
Atchison,  T.  &  8.  F.  B.  Co.  (N.  M.)  89. 

A  decree  finding  service  of  summons  b  valid 
on  collateral  attack,  though  the  summons  was 
insufficient,  if  there  was  time  for  the  service 
of  another  summons.- Rogers  v.  Miller  (Wash.) 
625. 

Where  the  supreme  court,  before  the  Issu- 
ance of  bonds  by  a  city,  decides  that  they  may 
be  lawfully  issued,  the  validity  of  the  IxHids 
cannot  aftowards  be  questioned.— Statlciv  t. 
City  of  Tacoma  (Wash.)  641. 


The  oi^er  of  the  board  of  supervisors  In  lay- 
ing ont  a  highway,  approving  tne  report  of  the 
viewers,  cannot  be  coltateralTy  attacked  on  the 

f round  that  it  was  made  on  insufficient  evi- 
ence.— Siskiyou  County  v.  Gamlich  (Cal.)  468. 

Where  the  record  of  a  justice  shows  jurisdic- 
tfawanda  jndsmentthe  latter  cannot  be  attacked 
collaterally.— Vincent  v.  Davidson  (Kan.  App.) 
890. 

Where  a  decree  of  divorce  is  collaterally  at- 
tacked, the  want  of  jurisdiction  must  be  affirm- 
atively shown.— Conn  v.  Conn  (Kan.  App.)  1000. 

On  prosecution  for  larceny  by  a  bailee  on 
proof  of  demand  of  a  guardian,  the  regularity 
of  the  appointment  of  the  guardian  cannot  be 
objected  to.— State  v.  ThompBon  (Or.)  1002. 

An  order  allowing  petitioner  in  condemnation 
proceedings  to  retain  poasession  of  the  prem- 
ises cannot  be  collaterally  attacked.— Byrnes 
v.  Douglass  (Nev.)  798. 

Where  the  supreme  court  has  held  that  plain- 
tiff has  a  valid  claim  against  the  town,  in  man- 
damus by  plaintiff  in  such  action,  the  town  can- 
not attack  the  validity  of  the  dalm.— State  r. 
Moss  (Wash.)  622. 

Tte  redtal  in  a  decree  of  divorce,  that  defend- 
ant was  duly  served  with  ^t>ces8  by  paUication, 
hdd  conclnsive,  on  collateral  attack.— Amy  T. 
Amy  (Utah)  1121. 

On  mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  Judgment  against  the  county,  the  judg- 
ment cannot  be  attacked.— People  v.  Board  of 
Com'rs  of  Rio  Grande  County  (Oolo.  ^p.)  1082. 

Amendment  and  oometlon. 

After  refusal  of  defendant  to  sign  a  stipnlft* 

tion  in  modification  of  a  judgment,  an  expres- 
sion by  his  counsel  of  willingness  to  obey  an 
order  of  the  court  does  not  authorize  the  conrt 
to  increase  the  judgment  against  the  defendant 
—Knowlton  v.  Mackensie  (Cal.)  580. 

Under  Gen.  St  1883,  |  1T8S,  the  dUtrict 
court  has  no  power  to  amend  a  decree  in  an  ad- 
judication  nnder  the  irrigation  act  after  two 
years.— Child  v.  Whitman  (Colo.  App.)  601. 

A  judgment  in  an  action  to  foreclose  a 
mortfpige  and  a  pledge  of  stock,  directing  only 
the  sale  of  the  land  to  satisfy  the  judgment 
is  an  error  of  law  which  cannot  be  corrected 
by  the  court  on  motion.— First  Nat  Bank  t. 
Dnsy  (Cal.)  476. 

Under  HlU'e  Ann.  Laws,  f  102.  a  motion 
to  correct  a  judgment  for  excusable  neglect 
must  be  made  and  determined  within  a  year 
bSUt  notice  of  such  Judgment— Nleklin  t.  Rob- 
ertson (Or.)  9981 

To  authorise  the  court  to  correct  a  misprision 
of  the  clerk  in  entering  judgment,  the  mistake 
must  be  apparent  of  record,  or  by  refmnce  to 
some  memorandum  made  tar  the  eonrt-^icklln 
V.  Robertson  (Or.)  998. 

BerlTaL 

Where,  several  years  after  proceedings  In  cp> 
ror  were  instituted,  a  necessary  party  not 
brought  in  dies,  an  application  by  hU  heirs  to 
n'vive  the  judgment  must  be  made  in  the  dis- 
trict court— Hyde  Park  Inv.  Co.  t.  First  Nat 
Bank  (Kan.  Sup.)  821. 

Jurisdiction. 

Bee  "Appeal";  "Courts";  "Equity.'* 

In  criminal  cases,  see  "Criminal  Law." 

Of  appellate  court  after  remanding  caoM^  an 

"AweaL"  ^ 
Of  justice,  see  "Justices  of  tiie  Feaob** 

JTTKY, 

See,  also,  **Orand  Jury." 

Misconduct  as  ground  for  new  trial,  see  **Ori» 

Inal  Law";  ^ew  TriaL** 
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Number  of  jurors,  mc  "Cotutlttitional  Law." 
Province  of,  questioa  of  negligence,  lea  "Ne^- 
gt'nee." 

muht  to  jiii7  trtel*  wa,  ftlns  ''OoutltBtlwia 

Irfl  w." 

Taking  case  from,  see  "Trial" 

The  fact  tbat  a  joror  «tated  after  canuBeiiee> 
mfnt  of  the  bial  thst  he  did  not  bellere  ploin- 
tiff'a  witnesses  was  no  groirnd  for  diKhargjag 
him.— JSlabooey  t.  Sou  Francisco  S.  II.  aj. 
Co.  (Cal.)  968. 

Defendant  did  not  waiire  objection  for  the 
disoliar^e  of  a  juror  in  the  middle  of  the  trial 
by  proceeding  with  the  trial  with  the  remaining 

grors.— Mahon^  San  Francisco  &  S.  M.  By. 
.  (cai.)  m. 

A  juror  who  had  formed  an  opinion  from  the 
newsoaper  reports,  but  which  would  not  hi- 
flupuce  his  verdict,  is  competent— State  T. 
Kelly  (Or.)  217. 

A  juror  who  heard  the  evidence  on  a  plea 
In  bar  is  not  disqnaiiSed  to  eHve  as  a  Jnror  in 
the  oriffioal  ease.— State  t.  Scott  (Kan.  App.) 
2»4. 

A  person  who  has  not  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  defend- 
ant is  not  diagualtfled  to  act  as  a  juror,  thoof^h 
he  has  heard  detailed  statemeutB  of  occurrences 
reliLtlng  to  the  alleged  ofFense.-^iState  t.  Bane 
(Kan.  App.)  376. 

A  juror  who  Ims  formed  an  opinion  and  states 
tiiat,  in  order  to  be  acquitted,  defendant  nmet 
pcore  himself  innocMit,  Is  incompetent. — State 
r.  Vogan  (Kan.  Sup.)  352. 

The  refusal  to  excuse  a  juror  "who  believes 
the  punishment  fixed  by  the  law  to  be  too  sercre 
for  the  offense"  is  not  enor. — State  t.  Yogan 
(Kan.  Sup.)  352. 

A  juror  is  not  disqaelifled,  nnder  Pen.  Oode 
1885,  I  2010.  because  he  U  a  brother-in-law  of 
the  proi^ocuting  attorney.  —  State  t.  Codotte 

(Mont.)  ST)". 

Evidence  examined,  and  Add,  tiiat  plabitiff 
bail  waived  his  ririit  to  peremptory  dwUenge. 
—Vance  t.  Bk-banlson  (Cal.)  909. 

The  consent  of  defendant  in  a  felony  case  to 
a  triiil  by  11  men  is  not  a  waiver  of  the  right 
to  trial  uy  the  common-law  jnrv  of  12  men.— 
Territory  v.  Ortis  (N.  M.)  87. 

A  jury  trial  cannot  be  ref  ased  on  a  proaocntlon 
for  Tsgrancy. — In  re  Fife  (Cal.)  299. 

JUSTICES  OF  THE  F£!ACE. 

A  justice  of  the  peace  has  jurisdiction  of  a 
proRerution  for  selline  intoxicatine  liqnons  In 
violation  of  the  prohibitory  law.— State  v.  AJl- 
phiu  (Knn,  App.)  55. 

Under  HiU's  Ann.  Laws,  H  587,  2054,  a  Jus- 
tice of  the  peace  is  not  required  to  rednce  to 
writing  testimony  given  on  a  trial— Tyler  t. 

State  (Or.)  518. 

Under  Code  Civ.  Proc.  f  872,  It  la  proper,  on 
ovHTuliiiK  a  demurrer,  and  the  failure  of  de- 
fendant to  auawer  forthwith,  to  immediately 
enter  judgment  ngainst  defendant,  who  bad 
notice  of  the  time  of  hearing,  bat  did  not  ap- 
pear.—Stewart  V.  Justice's  Court  of  Ida  An* 
geles  Tp.  (Cal.)  168. 

Justifiable  Homicide. 

See  "Homicide." 

lAches. 

See  "Equity." 
IiANDLOBD  AND  TBNAST. 

Mining  leases,  see  "Mines  and  Mining." 

A  lease  for  yeaie  for  a  gross  aatB,  payable 
la  monthly  Installmentiii  doaa  not,  «t  iao^tiMi, 


create  a  4ebt  Cor  tiie  groes  amoont  of  the  mt 
— Stramann  v.  Scheeren  (Colo.  Ap^)  191. 

One  wbo  takes  poaaeeskHi  of  land  oader  t  nb- 
leaaa  fa  oitHled  to  the  env  u  sgslnst  one  ob- 
taining a  leas  from  the  owner  thoogh  the  tab- 
lease  was  made  in  viokatioa  of  tlie  original  leajt. 
—Winkler  v.  Gibson  (Kan.  Avp.)  SWT. 

The  sablettinr  by  a  tenant  during  hii  term 
of  a  part  of  the  prcB^eee  in  violaBaD  of  the 
lease  does  nut  wok  •  forfritnre  aim  sot  ■» 
provided  by  the  lease.— Wtadder  v.  GilMaa  (Ku 

App.)  937. 

Lease  construed,  and  Add,  that  on  notics  froa 
the  landlord  to  quit,  plaintiff  miglit  vscate  Ok 
premnesi  airi  was  not  liaUe  for  mt  tftn  At 
montti  In  vrtiirii  defttnlt  was  made.— Siu  t. 
Davies  (Kan.  App.)  942. 

A  lease  not  forfeited  wbm  ttt  lewcs 
planted  part  of  the  demised  niimbis  ii  a  nss* 
aer  other  than  as  covenantBa.- Baadol  v.  Bcott 
(CaL)  97& 

A  covenant  by  two  lessees  not  to  usifu  Ha 
lease,  by  bankruptcy  or  otherwise,  wu  not 
bn^en  1^  the  assignoKnt  of  1^  in^vUel  Uf 
interest  of  one  of  said  lesaeea  to  liis  awteMi  k 
insolvency.— Raadal  v.  Scott  (CaL)  976. 

A  lessee  of  a  mine  of  which  a  tnnnel  ii  ■ 
part,  who  entets  into  possession  of  twth  mint 
and  tnonel,  is  estomtd  to  deny  the  title  of  Ui 
lessorto  the  tunet— Byrnes  v.  DoniAw  (Ner^ 


Information  examined,  and  heU  ■sttcint- 
State  V.  Ooss  (Wash.)  127. 

Under  Laws  1891.  p.  130.  I  1.  an  iodictDat 
for  larceny  of  cattle  need  not  aikge  the  Tslnt 
thereof.— Chwaut  t.  People  (Oo^  Sap.)  966. 

An  indictment  charging  defendant  with 
"the  bailee  end  tmstee'*^  of  a  note  ewBteid, 
and  heid  to  charge  larceny  by  b^Iea— Strte  t. 

TUbmpson  (Or.)  1002. 

Bridence  of  the  value  of  a  note  od  pros(!catica 
of  a  bailee  for  larceny  thereof  kdd  soffldfflt- 
State  V.  Tbompeon  (Or.)  1002. 

On  trial  for  larceny  of  a  note  hr  a  bailee, 
evidence  of  ownenAtp  tiiereof  hM  bsnfident 
—State  T.  TboinpsfHi  (f>r.)  1602. 

Circumstantial  evidence  conaidend.  and 
sufficient  to  warrant  a  conviction  for  larcatf. 
—People  V.  Wong  Cbong  Saey  (Gal.)  420. 

Where,  on  a  prosecutian  for  lareeBj.  there  ii 
evidence  that  others  were  eotuwcted  with  at- 
fendant  in  the  oftenB&  it  Is  not  aeecsnary  wt 
the  uvsecutton  should  show  that  defenmi 
only  bad  an  opportunity  of  committing  tbeltf- 
ceny.— Territory  v.  De  Gutman  (N.  MO  68. 

Propriety  of  instructing  the  jury,  in  a  pro«- 
cutlon  for  larceny,  that  defendant  may  be  coo- 
Tlcted  if  the  (vportunlty  of  committing  the^ 
ceny  was  stKb  as  to  point  to  dafmdant  u  sm 
^petrator.— Tsiritofy  v.  De  Ondnu  01.  W 

Law  of  FlaMu 
Sm ''Oontraota." 

See  *'Statmaa*' 

Ijeaees. 

See  "Landlord  and  Tenant" 

Uininc  leaser,  see  '^fawB  and  Mhteff 

IiegaolMs 

Boa  "VnOiu** 

Levy. 

Of  execntion*  see  "BzaaiMa^ 
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UCHEL  AND  BLANDKR. 

Callinv  an  anmarried  woman  a  whore  im  not 
actionable  per  se.— LedUe  t.  WaUen  (Mont.) 

An  allegation  of  vecial  damage  nnut  ahow 
that  the  damage  was  cansed  by  the  alleged  fniw 
worda.— Ledlie  T.  Wallen  (Mont.)  ^ 

Where  the  person  libeled  le  deelgnsted  in  sn 
ambigiunie  manoer,  testhnoiiT  may  be  giren 
that  the  poblioation  waa  nndeFet«ed  -to  mean 
the  Decaon  allesed.— Pa(«le  t.  BttcfeJe  (Utah) 

208. 

libel  to  wbaw  that  deftedant  tatended  to  refv 
to  a  certain  person  as  the  manager  of  a  corpo- 
ration. thoDgn  the  name  of  a  Sctitioas  corpora- 
tion was  used.— People      Ritchie  (TTlnh)  206. 

In  a  proaecation  for  libeling  a  person  Ui  the 
mauagement  of  a  corporation,  it  Is  pro|>er  to 
show  defendant's  enmitr  towards  such  person 
at  a  directors'  meetinig.  aod  that  it  grew  oat 
of  their  relation  to  the  corporation.— Pe(x>le  -T. 
Jtitchie  (Utah)  209. 

Kridence  in  a  prosecution  Ua  criininel  libel 
ktld  to  snstahi  a  ctmTlctioa.— PaMde  t.  Bltchle 
(Utah)  200. 

In  a  prosecotion  for  libel,  -the  evidence  npon 
which  the  pnbiication  was  made  Is  admissible 
to  rebnt  malice.— People  t.  Olassmaa  (Utah) 

Where  a  publication  referred  to  a  record  tn 
a  criminal  caae,  such  record  is  admis^Ue,  under 
Comp.  Laws  1886,  I  4495,  In  a  prosecution 
for  libel,  to  show  that  the  pnblieatioa  was 
a  fair  and  tme  report  of  said  Mtimonj.— Peo* 
pie  T.  Glassman  (Utah)  956. 

UOEHBE, 

An  execnted  license,  nnder  whidi  the  Beensee 
has  made  valuable  improTements,  cannot  be 
revoked,  where  Oie  revocation  would  operate 
as  a  fmnd  upon  him,  wittwut  allowing  him  to 
remove  the  impravements  or  eoDopenaatliic  Un 
therefor.— FUek  T.  Bell  (CU.)  SuT 

liienB. 

See  "Mechanics*  Liens." 

For  street  a— cismcnt.  Ha  "Mnnldpal  GoEporar 

tlons." 

Of  attonier,  see  "Attomev  and  OHent." 

Of  chattel  mortgage,  see  ^'Clhattel  Mortgages.** 

Of  judgment,  see  ''Judgment." 

Of  mortgage,  see  "MortgaKes." 

Of  vendor,  see  "Vendor  and  PnrdiaseT.'* 

UMTEATION  OF  AOXIONS. 

See,  also,  "Adverse  Foeses^n.'* 

On  subscription  to  stock,  see  "OotpomtloiH.** 

Waiver  of  defensey  aee^AiipeaL" 

When  statvte  Is  appUeable. 

Contract  between  a  father  and  his  mother-in- 
law  to  par  for  necessaries  furnishetl  a  mintv 
child  htu  a  continuing  one.  and  that  Umlt&tiona 
did  not  run  against  specific  items  of  the  ac- 
count.—Jackson  V.  Mull  (W70.)  G03. 

The  statute  does  not  run  against  a  ctt^'e  as- 
serting jurisdiction  over  a  sidewallE  becanse, 
under  a  license,  it  has  permitted  a  portion  to 
bf  used  for  displaying  merchandise.- City  of 
DenT»  V.  Gtrard  (Colo.  Sup.)  662. 

A  claim  against  a  decedent's  estate  la  barred 
anless  filed  within  two  years  after  decedent's 
death,  under  Oorap.  Laws  1881,  |  2225.— Janea 
V.  Brunswick  (N.  M.)  72. 

Bvuimac  at  -the'  stsftvts. 

Limitations  begin  to  run  against  the  purchas- 
er 1^  hind  aoM  ao  execution,  evicted  because  (rf 


IrregnhriMea  3n  flw  aalc,  from  tike  iudgnent 
setting  aside  the  execution.— Elling  v.  Harring- 
ton (Mont.)  SSL 

Limitations  do  not  mn  against  a  right  tar 
contribution  from  jiersons  jointly  and  severalljr 
Ifadtle  until  one  of  them  has  paid  more  than  Ua- 
share.— Richter  v.  Blaalngame  (Cal.)  10T7. 

The  limitation  within  which  an  action  for  re- 
lief on  the  gronnd  of  "fraud  mnst  be  brought 
applies  when  the  party  against  whom  a  bar  Is 
InteDoaed  ia  required  to  allege  frand  or  j^Te 
fnHM.— Brown  t.  Glond  County  Bank  (Kan  ■ 
Affp.)50It. 

Action  for  breach  of  a  contract  not  to  engage 
in  the  sate  of  a  commodity  in  a  certain  locality 
one  "for  relief  on  the  ground  of  fraud," 
with  reference  to  the  limitation  of  action  there* 
00.— GregoiT  v.  Spieker  (Cal)  .&76. 

Evidence  examined,  and  fuU  insuffldent  to 
show  Budi  a  discovery  of  fraud  hi  the  forma- 
tion of  a  corporation  as  caused  the  statute  to 
ron.-Albrlcht  v.  lexaa.  B.  F.  &  N.  B.  Oe.  (N. 
M.)  78. 

An  amendment  by  agreement  changing  an  ae- 
tion  to  Quiet  title  to.  one  of  ejectment  hM  to  re- 
late back  to  the  commencement  of  the  original 
action,  so  as  to  prevent  the  running  of  the  statute 
of  limitation.— Hillyer  v.  Douglass  (Kan.  Sup.) 
329. 

The  etatnte  ct  Ifanltaticnu  In  an  aetion  acainst 
oa  executor  by  a  bene0clar7  to  a  fund  h«d  b| 
decedent  as  trustee  be^^s  -to  mn  from  the  tiaae 
of  the  first  .publication  of  notice  to  eredittue.— 
McQrath  T.  CarroU  (CaL) 

nsttdlnc  anA  praetloe. 

Where  a  right  of  action  accrued  bat  a  riiort 
time  befcwe  action  brought,  an  answw  pleading 
limitations  will  be  stricken  out  as  aham.— Op^ 
man  v.  Steinbrenner  (Mont)  1016. 

Where  the  eomplernt  in  an  action  for  relief 
on  the  ground  of  fraud  showa  that  the  fraud 
occurred  more  than  ttie  statutory  period  before 
the  commencement  of  the  action,  it  la  demur- 
rable, unless  it  alleges  the  diacovety  of  the 
fraud  within  the  etatntory  tinke.  — Gastco  T. 
GeU  (CaL)  801. 

liquor  SeUing. 
See  "TntoTlciatiTig  Liquozs." 


Killed  or 
"Rallioad 


lilve  Stoolc 
jnied  by  railroad 


Isocatlon. 
Of  mining  claim,  see  "Mines  and  Mtaring.* 

Iiog»  and  Xxiggiagr. 

Enforcement  of  lien,  what  law  govem^  see 

''Conflict  of  Laws? 
 ri^t  to  Jury  trial,  aee  *K]onstttatlonal  Law.** 

liOBT  izraTBuioarTs. 

Copy  of  notice  of  appeal  with  proof  of  eerr* 
ice,  which  has  been  lost,  may  be  BiinUed.>— 
Knowlton  v.  Uaokenxie  ((JaL)  680b 

Ijiinatlo. 

See  'Onsanltr." 

Ma^trate. 
See  "Jostiese  of  the  Peace." 

Halloa. 

Bee  "Homldde":  "Mnllcloos  PiuwuiUau.* 
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UAUdOTTS  FBOSBOUnOH. 

One  who  awean  to  a  complaint  for  embezxle- 
ment  after  a  full  statement  of  the  facti  to  the 

district  attorney  is  not  liable  for  maUcioua  pros- 
ecution.—Dunlap  T.  New  Zealand  Fire  &  Ma- 
rine Ina.  Co.  (Cal.)  29. 


MANDAMUS. 

A  superior  court  may  be  compelled  bj  man- 
damuB  to  proceed  in  an  action  so  that  an  appeal 
will  lie  to  the  supreme  conrt— tState  t.  Parker 
OVash.)  113. 

Where  a  judgment  for  plaintiff  has  been  re- 
versed, with  an  order  that  judgment  be  onti-red 
for  defondant  for  costs,  and  the  court  grants 
plaintiff  a  new  trial,  mandamus  la  not  the  prop- 
er remedr.  — City  of  Argentine  t,  Anderson 
(Kao.  Sup.)  004. 

A  district  judge  may  be  required  by  manda- 
mus to  hear  a  petition  for  the  enlargement  of  a 
city,  under  Gen.  St.  ISSO,  par.  884.— aty  of 
iSmporia      Randolph  {Kan.  Sup.)  376. 

Wliere  there  Is  no  money  in  the  county  trens- 
nry  applicable  to  the  payment  of  a  jud^ent 
against  the  count?,  Acid  that  the  commissioners . 
have  no  arbitrary  power  to  refuse  to  levy  a 
special  tax  to  pay  the  judgment,  but  in  the  ab- 
sence of  any  defense  will  be  compelled  to  moke  I 
a  levy.— People  t.  Board  of  Obm'n  of  Rio 
Grande  County  (Oolo.  A^p.) 

The  parties  may  stipulate  that  the  petition  be 
taken  for  the  alternative  writ,— People  v.  Board 
of  Com'rs  of  Rio  Grande  Coouty  (Colo.  App.) 
1032. 

A  petition  to  have  a  tax  levied  to  pay  a  judg- 
ment against  the  county  need  not  allege  the 
nature  of  the  claim  on  which  the  judgment  was 
rendered.— People  v.  Board  of  Com  rs  of  Rio 
Grande  County  (Oolo.  App.)  1032. 

In  mandamus  to  compel  reinstatoment  of  one 
ezpelM  from  the  benevolent  society  after  trial, 
the  objection  that  the  charges  were  insuffident 
cannot  be  raised  where  they  were  not  objected 
to  in  the  proceedings  before  the  association. — 
Levy  V.  Klagoolia  Lodge,  No.  29,  L  O.  O.  F. 
(Cal.)  887. 

Respondent  waives  an  objection  that  the  writ 
fails  to  show  relator  entitled  to  relief  where  he 
answers  the  petition.— State  t.  Uoaa  (Wash.) 

A  demand  for  payment  of  a  judgment  against 
a  county  is  sufficient,  in  an  apDilcation  for  man- 
damus, where  the  commissioners  state  that  they 
will  neith^  pay  the  jndgment  nor  lerr  a  tax  for 
it.— Pe^e  T.  Board  of  0<»n*n  of  Bio  C^de 
County  (Colo.  App.)  1032. 


MAHHTAQB. 

A  marriage  between  plaintiff  in  a  divorce  suit 
and  another,  16  days  after  decree  of  divorce, 
and  after  it  had  become  final.  Is  not  void  under 
the  statute  forbidding  marriage  nntil  six  months 
from  the  entry  of  soch  decree.— <3onn  t.  Oiun 
(Kan.  App.)  1006. 


Mwrried  Woman. 

Bee  "Hnsband  and  Wife." 


MASTER  AND  SBBVANT. 

Bee,  also,  "Principal  and  Agent." 

A  contract  to  give  one's  whole  time  as 
draftsman  Is  not  broken  by  dtrfng  w<Hk  for 
others  on  holidays  and  at  night.- Bermann  t. 
Uttlefield  (Cal.)  440. 


Where,  m  an  action  for  personal  Injuries,  the 
defense  is  that  plaintiff  was  not  in  defendant's 
employ,  evidence  that  he  had  previously  brought 
an  action  against  another  Cor  the  same  iujuiy 
is  admissible.— Chicago.  K.  &  N.  By.  Co.  v. 
Mnnde  (Kan.  BivO  Tia 

Wagres. 

Where  one  performing  labor  at  an  agreed 
price  for  a  stated  time  worka  after  the  expira- 
tion of  the  term  tt  Is  presumed  that  It  Is  at  the 
old  price.— Hermann  v.  Uttlefield  (Cal.)  443. 

An  employer  who,  In  settlement  for  aerviees 
under  a  contract,  agreed  to  pay  the  emuloyfi  a 
certain  sum,  could  not  sue  the  latter  for  negli- 
gent ]>er  forma  nee  of  the  services.— Griawolil  t. 

Pieratt  (Cal.)  820. 

MejgllKenoe  of  master. 

Where  a  servant  wos  injured  becacse  of  a 
defective  -alliance  ftimlshed  hfm  by  defendant, 
held  that  the  failure  of  the  servant  to  show  the 
particular  defect  did  not  l>ar  his  right  of  recov- 
ery.—Atchison.  T.  A;  8.  F.  R.  Co.  v.  Lannigan 
(Kan.  Sup.)  343. 

An  employer  la  not  liable  for  an  Injury  to  an 
employs  because  of  defects  in  tiip  mat-hine 
which  was  one  of  the  best  made  and  In  good 
condition. — Arizona  Lombw  &  Timber  Co.  v. 
Mooney  (Ariz.)  952. 

Evidence  /el  /  sufficient  to  show  that  a  railroad 
was  operated  by  defendant,  so  as  to  render  it 
ilable  for  ii^uries  to  plaintiff.— Criaaw^  t.  Moo- 
tana  Gent.  Ry.  Co.  (Mont.)  767. 

Evidence,  In  an  action  by  a  brakeman  tor 
injuries  from  the  derailing  of  an  engine,  exam- 
ined, and  hdd,  that  a  nonsuit  should  have  been 
ordered.— Denver  &  B.  G.  R.  Co.  T.  HfO>maa 
(Colo.  App.)  676. 

Evidence  examined,  and  Md  to  require  the 
submission  to  the  jury  of  defendant's  negli- 
fl»nce  in  kee^ng  a  track  in  aafe  condition.- 
Bowman  v.  White  (C!al.)  47(k. 

KocUKoiuie  of  viae  priseipaL 

Both  the  conductor  and  engineer  of  a  train 
are  the  "superiors"  (Comp.  St.  1887.  p.  817.  f 
697)  of  a  brakeman  on  the  same  train,  bo  as  to 
render  the  company  liable  for  injoriea  to  the 
brakeman  caused  by  the  nejriigence  of  the  cod- 
ductor  or  engineer.— Crisswdl  t.  Montana  Cent 
Ry.  Co.  (Mont.)  7C7. 

A  conductor,  in  running  his  train  Into  the  de- 
pot yard  at  night,  without  a  headlight,  or  with- 
out sending  a  flagman  to  see  if  the  trndc  is 
dear,  is  negligent — Crisawell  v.  Montana  Cent 

Ry.  Co.  (Mont)  767. 

In  an  action  for  injuries  sustained  by  a  aee- 

tion  hand,  it  is  proper  to  show  what  the  datiea 
of  the  foreman  are  as  to  ^ving  waminn  of  ap- 
proadiing  trains. — Comatock  v.  Unioi  Pac  Bjr. 

Co.  (Kan.  Sup.)  724. 

Fellow  servaata. 
Where  the  proximate  canae  of  a  bEatemaaTa 

injury  was  the  failure  of  tite  railroad  company 

to  furnish  him  a  suitable  lantern,  the  fact  that 
the  negligence  was  that  of  a  coempioy^  does  not 
bar  a  recovery,  though  the  injury  occnrred  in 
another  state,  where  the  employer  is  not  liable 
for  injuries  resnltitu;  fixnn  the  neKligence  of  a 
fellow  servant- Atdiison.  T.  A  8.  F.  R.  Co.  t. 
Lannigan  (Kan.  Sup.)  343. 

The  fact  that  an  unskillful  employe  wms  aet 
at  work  at  a  machine  will  not  warrant  recovery 
for  an  injury  not  resoltiog  from  liis  nm^illfot- 
nesB.- Arizona  Lnmber  &  llmbar  Co.  t.  Ifooner 
(Aria.)  952. 

Risks  of  empIoTiiiemt  amd  oontri'bmtcKry 
aegllceaee. 

A  servant  engaged  in  stringing  wires  on  tele- 
graph poles  cannot  recover  for  injuries  received 
from  falling  from  a  tree  whidi  he  had  climbed 
to  arrange  the  wires  which  passed  throoch  the 
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tree.— Teawley       Suniet  Telepbou  ft  TeJe- 

giaph  Co.  (Cal.)  «88. 

In  an  action  for  injuriee  to  an  employfi,  held 
that,  under  the  circumataacee,  It  w"  for  tlie 
jury  to  determine  whether  he  wasauilty  of  con- 
tributory negligence.— Atchiaon.  T.  «  B.  * .  K. 
Co.  T.  WeUB  (KiuL  Sop.)  699. 

Material  Men. 

See  "Hechanica'  Liens." 

*MATHEM 

It  was  proper  to  show  an  attempt  to  assault 
the  proBecutfng  witneas  a  few  mfnntes  brfOTe 
the  flnal  ananlt— People  t.  Demasten  (Gal.) 
23a 

Measure  of  Damages. 

See  "Damages." 

MECHANICS'  T.TBTTS 

Code  Civ.  Eroc.  fi  1191.  giving  a  lien  on  a 
'lot"  for  grading,  means  whatevw  territory  an 
owner  causes  to  be  graded  tinder  one  contract. — 
Warren  t.  Hopkins  (Cal.)  98a 

Code  CiT.  Proc.  i  1188,  does  not  require  ap- 
portionment  of  a  lien  claimed  under  a  contract 
to  grade  two  blocks  of  land,  under  which  the 
earth  from  one  was  to  be  used  for  filling  the 
other,  and  the  compensation  was  fixed  at  a 
price  per  cnbie  yard  tor  filling.— Watren  t.  Hop- 
kins  iC^i.)  986. 

Payments  on  account  are  not  premature  when 
made  when  the  worli  has  been  subetantiaJiy 
finished  to  the  reqoired  Btag«i.— Stimson  Mill 
Co.  V.  RUey  (Cal.)  1072. 

A  building  contract  proTiding  for  a  retoition 
of  payment  slightly  less  than  the  25  per  cent, 
required  by  statute  held  not  to  render  the  owner 
Dersonally  liable  when  he  retains  more  than^ 
^r  cent— Stimson  MUI  Co.  v,  Riley  <QU.)  1072. 

Where  one  sublets  a  contract  to  furnish  ties 
to  a  railroad  to  one  who  contracts  with  plain- 
ti#  to  delirer  the  ties,  plaintifE  is  entitled  to  a 
lien  for  his  labor.  —  Eccleaton  t.  Betting 
(Mont.)  lOG. 


Proeeedlncs  to  perfeet.       ^    ._,    „  . 

A  statem«it  claiming  a  mechanic'B  lien  tor 
labor  and  materials  condd»ed,  and  held  insuffl- 
cient  under  Rev.  St  S  5130.^teel  t.  Argentine 
Hln.  Co.  (Idaho)  585. 

Code  CiT.  Proc.  §  1183,  proTidin^  that  where 
the  contract  for  an  improvement  is  not  record- 
ed, labor  done  or  material  furnished  by  any 

Serson  except  the  original  contractor  shall  be 
eeroed  to  have  been  done  at  the  instance  of 
the  owner,  and  he  shall  have  a  lien  for  the 
value  thereof,  does  not  thieve  a  claimant  from 
compliance  with  other  provisions  as  to  filing 
his  claim.— Davis  t.  MacDonongh  (Cal.)  450. 

Under  Code  Civ.  Proc.  H  1183,  118T,  the  fil- 
ing of  a  lien  under  an  implied  contract  with 
the  owner  prior  to  the  completion  of  the  build' 
ing  is  premature,  and  no  lien  thereunder  is  en- 
forceable.—Davis  Y.  MacDonongh  (Cal.)  450. 

A  statement  for  a  mechanic's  Hen  on  separate 
lots,  as  a  single  tract  of  land,  for  materials 
furnished  in  the  erection  of  a  house  on  each  lot, 
is  void.— North  &  South  Lumber  Co.  v.  Hegwer 
(Kan.  App.)  888. 

Under  Hill's  Ann.  Laws,  H  3669,  3673,  a 
claim  of  lien  need  not  state  the  contractual  re- 
lation between  the  claimant  and  the  property 
owner.— Osbom  v.  Lc^us  (Or.)  997. 

A  misnomer  of  the  contractors  in  a  claim  of 
lien  held  immaterial,  the  owner  not  being  mis- 
led thereby.— Usbom  v.  Logus  (Or.)  997. 

T.42P.— 74 


A  lien  statement  need  not  show  the  date  the 
first  or  last  material  was  furnished.— Moua* 
Lumber  &  InTestment  Co.  v.  Freeman  (Cola 

App.)  1040. 

The  fact  that  one  claiming  a  lien  alleged  the 
date  of  the  contract  for  his  serrlces  two  years 
prior  to  its  actual  date  does  not  defeat  bis 
lien.— Pacific  Mut  Life  Ins.  Co.  v.  Fisher 

(CJal.l  154. 

Enf  oroemeut. 

Where  credits  were  given  to  the  party  in  poe- 
ses^n  of  property  under  an  option  to  purchase 
on  the  faUnre  of  such  person  to  fulfill  his  con- 
tract and  avail  himself  of  the  option,  mechanics 
liens  cannot  be  enforced  against  the  owner  of 
the  property.  —  Steel  v.  Argentine  Mia.  Co. 
(Idaho)  585. 

Evidence  and  pleadings  in  an  action  to  enforce 
a  subcontractor's  lien  for  material  furnished  for 
improvements  on  land  held  insufficient  to  entitle 
plaintiff  to  judjrment.— F.  A.  Drew  Glass  O. 
V.  Eagle  Mill  Co.  (Kan.  App.)  387. 

Evidence  in  an  action  to  enforce  a  lien  for  la- 
bor and  materia]  furnished  by  a  snbcontractor 
held  to  entitle  plaintiff  to  judgment.— Rice  t. 
I  Brown  (Kan.  App.)  396. 

I    In  a  suit  by  an  assignee  to  foreclose  a  lien, 
held,  that  a  release  by  the  original  contractor 
j  was  admiBsible.— Rauer  v.  Fay  (Cal.)  902. 

I  Under  Hill's  Ann.  Laws,  {  8677,  a  contractor 
is  no't  an  indispensable  party  to  a  suit  to  enforce 
a  lieu.— Osbom  v.  Logus  (Or.)  997. 

Pleading  examined,  and  idd,  that  a  variance 
in  tiie  names  of  the  contractors  was  immaterial, 

the  owner  not  being  misled  thereby.— Oaborn 
V.  Logus  (Or.)  997. 

'  Plaintiffs  having  alleged  that  they  fnrnished 
:  material  under  an  agreement  with  the  con- 
I  tractor,  and  that  there  was  a  sum  due  from 
■  the  owner  to  the  contractor,  cannot  recover 
under  a  6nding  that  the  owner  had  naid  out 
.  more  than  the  contract  price.  —  Gibson  v. 
I  Wheeler  (Cal.)  810. 

i  Plaintiffs,  having  alleged  a  contract  with  the 
contractor,  cannot  recover  for  material  fur- 
idshed,  under  a  finding  of  a  contract  with  the 
owner.— Oib8<m  v.  Wheeler  (Cal.)  810. 

A  finding  that,  after  plaintiffs  furnished  ma- 
terial under  an  agreement  with  the  contractor, 
the  owner  promised  to  pay  therefor,  will  not 
entitle  plaintiffs  to  a  lien.— Gibson  v.  Wheeler 
(Cal.)  810. 


The  failure  to  allege.  In  a  complaint  by  a  sub- 
contractor, tiiat  there  was  something  due  from 
the  owner  to  the  contractor  was  cured  by  the 
owner's  answer  admitting  indebtedness  doe.— 
Spangler  v.  Green  (Colo.  Sup.)  674. 

Mental  Capacity. 

See  "Insanity";  "Wills." 

MINES  ASJ}  JUmnNOt, 

Coiutmction  of  contract  to  pay  expenses  of 
mine,  see  "Contracts." 

An  agent  may  locate  a  mining  claim,  and  do 
everytSng  required  by  Rev.  St  S  3104.— Dun- 
lap  V.  Pnttison  (Idaho)  504. 

Description  of  mining  claim  for  purposes  of  a 
lien  considered,  and  held  Inauffident — ^Femandea 
V.  Burleson  (Cal.)  566. 

A  connection  between  veins  on  different  locsi- 
tions  must  be  made  by  a  continuous  streak  or 
body  of  Quarti  or  ore.— Fitxgerald  v.  Clark 
(Mont)  2^ 

The  existence  of  a  fault  in  a  vein  on  a  loca- 
tion in  suit  hrld  not  shown  by  evidence  of  faults 
in  a  vein  claimed  to  be  a  contionatlon  thereof. 
—Fitisgerald  v.  Clark  (Mont.)  273. 
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Bights  of  locatora  nnder  ReT.  St  TT.  S.  S 
2322,  to  ores  found  on  the  dip  extcQ^ng  beyond 
the  side  lioeB  of  the  location.— Fltigerala  t, 
Clark  (Moot.)  273. 

Wheie,  in  a  anit  nnder  ReT.  St  U.  8.  9 
232S,  to  determine  the  poeBoasion  of  a  mining 
claim,  the  answer  alleges  ownership  and  actual 
poHsession,  and  prays  that  the  title  ma?  be 
quieted,  a  reply  Is  unneoessary.— Iba  v.  Central 
Ass'n  of  Wyoming  (Wyo.)  20. 

Where  aereral  adjoining  mines  are  held  In 
common,  work  for  the  benefit  of  all,  on  any  one 
of  them,  to  an  amount  equal  to  that  required  by 
law  on  all.  is  a  sufficient  compliance  with  said 
law.— Eb^rle  t.  Carmichael  (N.  M.)  95. 

A  waiver  by  the  lessor  of  a  mining  claim  of 
a  Btlpalatlon  In  the  leaae  ia  not  a  waiver  of  other 
independent  stvolationa.  —  Murray  v.  Hdnie 
(Mont)  1067. 

Minor. 

See  "Gnardian  and  Ward";  'Tarcnt  and  (Afld.** 

Misoonduot. 

Of  attorney,  see  "Attorney  and  CUent.*' 
Of  juror  as  ground  for  new  trial,  tee  "Orbninal 
Jjaw";  "New  Trial." 


MtoroprogontattoiL 


Bee  'Traad." 


mnTOtAOiBa, 

See,  also.  "Ghattd  Mortgagee**;  "Frandnlent 

Conveyancee." 
Subrogation  to  rl^te  of  mortgagee,  see  "Subro* 

gatioo." 

Description  in  a  mortgage  examined,  and  kdd 
BUfficienUy  definite.— Rogers  MUler  (Wash.) 
625. 

Bvidence  hdd  not  to  support  a  finding  that  a 
note  was  not  included  in  a  mortgage  to  eeenre  a 
mnntng  acoonnt— WUw  t.  WiUfams  (Cat.)  678. 

Uen. 

Priority  of  mortgage  liens  where  assignee  of 
one  of  the  mortgages  failed  to  record  his  assign- 
ment until  after  a  subsequent  mortgage  was 
recorded.— Frank  v.  Snow  (Wyo.)  484. 

Priorities  between  mortgages  of  the  same  land 
determined.— Frank  t.  Snow  (Wyo.)  484. 

Evidence  in  an  action  to  foreclose  a  mortgage 
hdd  to  show  that  the  lien  of  the  subsequent 
mortgage  by  the  real  owner  of  land  was  supe- 
rior to  a  prior  mortgage  by  one  without  titie. — 
Ely  v.  Pingry  (Kan.  Sup.)  330. 

RlglitB  and  liabilities  of  mortcacor  and 

mortcacee. 

The  right  of  a  mortgagor  to  recover  rents  un- 
lawfully collected  by  the  mortgagee  is  not  lost 
by  failure  to  set  them  off  on  foreclosure. — Free- 
man v.  Campbell  (Cal.)  35. 

A  mortgagee  who,  without  authority,  takes 
poBsession  after  the  mortgagor's  death,  and  col- 
lects the  rents,  is  liable  therefor.— Freeman  v. 
CampbeU  (Gal.)  36. 

Rights  of  second  mortgagree  on  foreclosure  of 
the  first  mortgage  determined. — New  Etiriand 
Loan  &  Trust  Co.  v.  Wood  (Kan.  App.}^0. 

Evidence  hrld  inauffioicnt  to  show  a  written 
contract  by  the  mortgagor  to  pay  taxes  assessed 
upon  the  mortgnfip.— California  State  Bank  v. 
Webber  (Cal.)  1006. 

Ad  agreement  that,  if  the  mortgagor  would 
pay  the  taxes  asspssed  upon  the  mortgnge,  then 
he  would  be  oredite<]  with  a  certain  per  cent,  of 
tbe  interest  dne  upon  the  note,  is  not  a  contract 
whereby  the  mortgagor  obligated  Unuelf  to  pay 


Budi  taxes  witMn  Oorat.  art  13,  I 
nia  State  Bank  t.  Webber  (CaL)  1( 


5.-Callfoi^ 
:  T.  Webber  (CaL)  1066. 

AMlcavent. 

One  purchasing  bonds  secored  by  a  recorded 
trust  deed  secnruig  notes  is  estopped  from  set- 
ting up  want  of  notice  that  tbe  notes  are  a 
prior  lien. — Coon  v.  Bosque  Bonita  Land  A  Cat- 
tle Co.  (N.  M.)  77. 

Evidence  examined,  and  held  insufficient  to  j-at- 
tify  a  finding  that  an  assignee  of  the  bonds  se- 
cured was  individttally  liable  on  notes  also  se- 
cured.—Coon  T.  Boeqne  Bonita  I^and  &  Cattle 
Co.  (N.  M.)  77. 

Knowledge  of  a  mortgagee  of  a  deed  to  tbe 
land  delivered  in  escrow  may  he  shown  IXf  parol 
— Wittenbrock  v.  Cass  (Cal.)  300. 

Payment  and  release. 

In  an  action  nnder  Laws  1888.  175.  for  a 
penalty  for  refusing  to  discharge  a  mortgnfri*. 
there  must  be  proof  of  demand  or  of  a  soffi- 
dent  excuse  for  not  making  one. — Shnlti  v. 
Morgan  (Kan.  Appi.)  264. 

A  mortgagee  cannot  release  the  secnrity  and 
maintain  an  action  on  the  collateral  note.— 
Hibemia  Savings  &  Loan  8oc  t.  Tliomton 
(Cal.)  447. 

The  administrator  of  a  mortgagor  cannot  have 
the  mortgage  aatlaSed  while  tue  debt  la  onnid, 
though  bailed  by  Umltathnukr-Borw  v.  VUk 
(0*11)  473. 

ForeelMwe. 

On  foreclosure  the  court  retains  Jurisdiction  un- 
til its  decree  has  been  carried  out.  and  oiar 
confirm  or  set  aside  sales  made  wiiere  not  made 
in  conformity  with  tta  order,  and  mar  confirm 
In  whole  or  in  part.-— Pei^ham  t.  Groim  (Ean. 
App.)  944. 

A  refusal  of  a  motion  to  postpone  a  foreclosnte 
sale  bM  proper,  no  notice  of  the  motitm  hav- 
ing been  eerred.— Menhadi  t.  Hadl^  (CaL) 
157. 

Where  a  tmat  deed  provided  for  a  priw  lien 
on  foreclosnre  for  moneys  paid  for  taxes,  etc., 
it  Included  future  advances  for  repairs. — Coon 
T.  Bosqne  Bonita  Land  &  Cattle  Co.  (N.  M.)  77. 

An  allegation  in  a  complaint  to  foreclose  a 
mortgage,  that  there  is  now  dne  and  owing 
plaintiff  a  certain  sum,  is  not  eqniral»it  to  au 
averment  ef  nonpayment — Rjan  t.  H<^iday 
(Cal.)  891. 

In  a  sott  to  foreclose  a  mortgage,  a  judgment 
on  a  cross  complaint,  not  served  on  defendants, 
should  be  set  aside.- Hibemia  Savings  &  Loan 

Soc.  V.  Clarke  (Cal.)  426. 

In  an  action  to  foreclose  a  mortgage,  where  it 
appears  that  tbe  mortgagor  delivered  another 
mortgage  and  note  to  the  mortgagee  as  addi- 
tional securitT,  and  plaintiff  claims  only  the 
amount  dne  on  the  latter  note,  sndi  note  and 
mortgage  are  admissible  In  evidence.— flrat  Nat. 
Bank  T.  Dnv  (Cal-)  478. 

ICotloii. 

For  iadgment  mi  pleadings,  see  "Pleading" 

Far  new  trial,  see  "New  TriaL" 

To  dismiss  appeal,  see  "AppeaL'* 

To  quash,  see  ''Criminal  I^w." 

To  strike  out  pleading,  see  "Pleading** 

To  suppress  deposition,  see  "Deposition.** 

To  vacate  order  of  arrest,  see  "AizesL** 


UUKIOXFAXi  OOBFOBAXtOBB. 

Local    self-government    see  "Gtmstltntionsl 

tlonal  Law." 
Taxation  of  segregated  territory,  see  "Constitn- 

tional  I^w.*' 

The  power  conferred  by  Const,  art  11,  f  10,  on 
a  city  to  frame  a  charter  for  ita  government  i« 


Digitized  by 


Google 


INDEX. 


1171 


a  ooDtiiiQiiv  rij^t— Reeves  t.  Aodenon  (Wash.) 
625. 

Act  March  4,  1806,  |  1,  declaring  that,  oa  a 
petitfoQ  «f  one-fourth  of  uie  qnalified  Toters  of 
a       of  the  first  class,  the  coancU  shall  call  an 

election  to  frame  a  neiv  charter,  is  not  unconstl- 
tational. — Reeves  t.  Audersoii  CWasb.)  92&. 

Under  St.  1888.  p.  356.  a  territoir  segregated 
from  the  city  of  Sao  Diego  is  liable  for  Its 
share  of  the  hoods  of  said  dtj. — Johnson  t. 
City  of  San  Diego  (GaL)  24/6. 

OrdliuUKws. 

An  ordinance  forbidding  the  ase  of  sidewalks 
for  display  Is  not  discriminatiag.  because  not 
properly  enforced.— City  o£  Denver  v.  Girard 
(Colo.  Sap.)  662. 

An  ordinance  declaring  that  do  person  shaU 
place  merchandise  on  a  sidewalk  beyond  three 
feet  grants  a  revocable  Ucense.— Olty  of  Denver 

V.  Girard  (Colo.  Sup.)  662. 

The  description  of  the  property  of  a  water- 
works plant  in  the  ordinance  providing  for  its 
purchase,  as  ratified  by  the  electors,  controls, 
in  determining  property  purchased,  a  schedule 
made  by  tbe  company  conveying  the  water- 
works and  accepted  by  the  city. — Tacoma  Light 
&  Water  Co,  v.  City  of  Tacoma  (Wash.)  533. 

Oontvol  of  steeeta. 

Under  Act  March  6,  1889.  the  determination 
by  the  board  of  snpervisors  of  the  city  and 
county  of  San  Francisco  as  to  the  opening  and 
closing  of  a  street  cannot  be  reviewed. — Sy- 
muns  V.  City  and  County  of  San  Francisco 
(Cal.)  813. 

Owners  of  lend  not  abutting  on  a  street  pro- 
posed to  be  closed,  and  showing  no  mecial  In- 
Jniy.  cannot  sue  to  review  an  action  of  a  board 
of  snpervisors  in  vacating  such  street.— Symons 
V.  City  and  County  of  Svk  Fnmclaco  (OaL)  818. 

Def  Mtlve  streets. 

Evidence  in  an  action  against  a  city  for  inju- 
ries resnltlng  from  a  defective  street  held  suffi- 
{•ipnt  to  suxtflin  a  verdict  for  plaintiff. — City  of 
Brie  V.  Phelps  (Kan.  Sup.)  83^. 

The  board  of  new  city  ball  commissioners  cre- 
ated by  Act  March  24,  1876,  has  the  same  dis- 
cretionary powers  as  to  plans  and  speclflcations 
of  such  bnUding  as  its  predecessor  appointed 
nnder  St.  1870,  p.  788.— Laver  t.  BUert  (Cal.) 
806. 

Publle  InproreBienta. 

Under  Act  18»5,  as  amended  br  Acts  1881, 
p.  196,  two  adjoining  bloclcs  of  unimproved 
street,  located  between  improved  portioDB  of  the 
street,  may  be  improved  under  separate  proceed* 
ings  and  contracts,  notwithstanding  a  protest  of 
abutting  owners.— Smith  v.  Hazard  (CaL)  465. 

Where  notice  of  a  street  improTement  is  to  be 
pobUshed  *'by  two  insertions  in  a  di^ly"  news* 

Saper,  a  notice  published  in  such  piv>er  on  Satni^ 
ay  and  Sunday  consecutively  is  saffid^ot — 
Smith  V.  Hazard  (OaL)  465. 

The  remedy  for  the  acceptance  of  work  by  the 
fliiperintendent  of  streets  before  it  is  completed 
is  1^  Wpeal  to  tbe  city  GonndL  —  Smith  T. 
Hazard^al.)  466. 

A  contract  for  street  improvements  to  be  done 
In  accordance  with  the  specifications  thereto  an- 
nexed, but  to  which  no  such  specifications  were 
annexed.  Is  not  snffideot  to  nx  a  lien  against 
abutting  property.— Sdiwlesan  v.  Mahon  (Cnl.) 
1UU5. 

An  action  to  foreclose  a  street  assessment  Hen 
must  be  brought  in  two  years  from  the  time 
the  right  accrues.— City  of  Spokane  v.  Stevens 

(Wash.)  123. 

Tajcatloii. 

The  mayor  has  no  power  to  veto  the  action  of 
tbe  board  of  snperviaois  of  the  city  of  San  Kran- 
dscD  in  fixing  the  rate  of  taxation.— Truman  v. 


Board  of  Sup'rs  of  CSty  and  CJounty  of  San 
FrandBco  (Cal.)  421. 

A  dty  is  not  estopped  from  levying  a  tax  on 
certain  property  by  the  fact  that  it  bad  omitted 
to  assess  such  property  in  previous  years.- 
Portland  Hibernian  Ben.  See  v.  Kelly  (Or.)  8. 

Mxaeder, 

See  *'Homiddc" 

Mutual  BelLeflt  Xunuanoe. 

See  "Insnruee." 

NAHB. 

Bee,  also,  "Trade-Marks  and  Trade-Namas." 

The  names  "Crurins**  and  "Gmafaes"  are  Idem 
sonans.— Peoide  V.  James  (Cal.)  478. 

>  There  Is  no  presumption  of  law  that  a  per- 
son's (Thriatian  name  is  not  "M.  H."— Taylor  v. 
Insler  (Colo.  App.)  1040. 


ITAViaAHEA  WAIBBS. 

See,  also,  "Riparian  Rights." 

Act  March  21,  1885,  providiDg  for  the  dl*> 
establishment  of  harbor  lines  in  front  of  towns, 
is  unconstitutional.— Wilson  t.  Board  of  l^t* 
Land  Com'rs  (Wash.)  624. 

Vecesaaiy  AvtlM. 

See '^Putiea." 


NBOUGENOB. 

See,  also,  "Death  by  Wrongful  Act** 

Contribntoiy  negUgenoe  of  passenger,  see  **0a»> 
rieiB." 

 -of  servant,  see  "Master  and  Servant" 

Of  attorney,  see  "Attorney  and  Client" 
Of  carriers,  see  "Carriers." 
Of  master,  see  "Master  and  Servant" 
Of  railroad  companies,  see  "Railroad  GtMnpa* 
nies." 

Of  street  railroads,  lee  "Horse  and  Street  Ball* 
roads." 

Of  vice  principal,  see  "Master  and  Servant" 

Where  one  piles  lumber  in  a  street  contrary  to 
an  ordinance,  he  is  guilty  of  neadigence.— 
Kune  V.  Santa  Clara  Valley  Mill  ftLnmber  Go. 

(Cal.)  880. 

One  maintaining  huBibw  idles  on  a  street  wifli- 

out  authority  Is  IiaUe  to  one  injured  therein.— 
McKune  v.  Santa  Clara  VaUey  Mill  A  Lumber 

Co.  (Cal.)  880. 

It  is  no  defense  to  an  action  for  falling  down 
an  elevator  shaft  that  a  trespasser  left  the  door 
open,  if  the  lock  was  defedive.  —  Colorado 
Mortg.  &  Inv.  Co.  v.  Rees  (Colo.  Sop.)  4Si. 

Oontrilmtorr  neg^lsemee. 

An  instmction  on  contributory  negligeace  Md 
erroneous.— Atchison,  T.  ft  8.  F.  B,  Go.  v.  Ayers 
(Kan.  Sup.)  722. 

Under  Laws  1887,  c  237,  where  plahitiff  al- 
leges want  of  contributory  negligence,  and  de- 
fendant pleads  contributory  negligence  roedllc* 
ally,  the  onrden  of  proving  it  Is  on  defendant.— 
Falls  Tp.  of  Chase  County  v.  Stewart  (Kan. 
App.)  826. 

A  traveler  Injnred  on  a  highway  which  he 
knows  is  so  dangerous  that  an  injaiT  is  unavoid- 
able cannot  recover. — Palls  Tp.  of  C%ase  County 
V.  Stewart  (Kan.  App.)  020. 

ETldeaee. 

A  witness  familiar  with  the  premises  can  tes- 
tify whether  thcfre  was  light  enough  to  i^w 
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one  coming  hi  from  the  street  to  aee  whether 
Am  elevator  was  in  the  shaft.— Colorado  Hortg. 
ft  Inv.  Co.  T.  Uees  (Colo.  Sap.)  42. 

Where  plafntiS  claimed  that  the  elevator  door 
was  open  at  the  time  of  tiie  accideut,  he  could 
show  that  it  had  been  open  prior  thereto. — Colo- 
rado Mortg.  &  Inr.  Co.  t.  Rees  (Cola  Sup.)  42. 

ProTliiee  of  eourt  and  iurr. 

Where  the  facts  are  undisputed,  and  the  in- 
ference of  negligence  is  irresistible,  the  qnes- 
tioD  la  one  of  law  for  the  court.— Wardlaw  t. 
Galifonda  R7.  Co.  (Cd.)  1076. 

Whether  one  driving  between  Inmb«  ^lee 
obstructing  a  street  and  a  railroad  trade  was 
ne^igent  held  aqnestion  for  the  jury.— McKune 
T.  Santa  Clara  Valley  UIll  A  Lnmbn  Co.  (Cal.) 
980. 

Whether  the  plaintifF,  who  fell  down  the  pas- 
senger elevator  shaft,  was  gnilty  of  negligence, 
was  for  the  jui?.— Colorado  Mortg.  &  Inv.  Co. 
T.  Rees  (Colo.  Sup.)  42. 

Whether  the  owner  of  an  elevator  should 
have  reasonably  foreseen  an  accident  because  of 
a  defective  lock  to  the  door  was  for  the  jury.— 
Colorado  Uor^.  &  Inv.  Go.  t.  Bees  (Colo.  Sup.) 
42. 

ZTEGOTIABLE  INSTH  U  JOUrES. 

Evidence  that  one  of  two  Joint  makers  signed 
without  consideration  does  not  destroy  ths  pre- 
sumption of  consideration  as  to  the  other.— 
First  Nat  Bank  v.  Footc  (Utah)  206. 

Where  a  note,  appearing  on  its  face  to  be  over- 
due, recited  that  if  it  was  not  paid  at  maturity 
it  was  thereby  renewed  from  year  to  year  at 
the  option  of  the  holder,  to  show  that  the  note 
was  not  due,  the  maker  must  prove  renewal. — 
California  State  Bank  t.  Webber  (Cal.)  1066. 

Aee«»mo4atloiB  pap«. 

An  accommodation  maker  htid  liable  to  one  dls- 
ceuntiog  the  paper,  thougn  he  rigned  after  WT- 
ment  of  the  money  on  the  note.— Panly  t.  Mar- 
ray  (Cal.)  313. 

Bonji  ftde  pnroluMers. 

In  an  action  on  a  note  by  a  trustee  of  notes  and 
corporation  stock  to  secure  cotporate  bonds  is- 
sued, held,  that  plaintiff  could  recover,  regardless 
of  defenses  as  between  the  corporation  and  de- 
fendant—Kinkel  V.  Harper  (Colo.  App.)  173. 

A  trustee  of  notes  and  corporation  stock  to  se- 
cure payment  of  bonds  issued  by  the  corporation 
held  not  to  be  the  agent  of  subeeqoent  purchasers 
of  the  bond,  so  that  his  knowledge  of  equities  be- 
tween the  original  parties  would  be  chargeable 
to  them.— Kinkel  v.  Harper  (Colo.  App.)  173. 

Where  a  note  was  valid  at  its  inception,  a 
default  in  the  performance  of  an  executory  agree- 
ment between  the  orifdnal  parties  will  not  defeat 
a  recovery  by  a  transferee  for  value  before  ma- 
turity, though  he  had  knowledge  of  the  agree- 
ment—Kinkei  V.  Harper  (Colo.  App.)  173. 

Where  a  note  due  in  one  year  is  secured  by 
a  mortgage  making  the  whole  amount  of  the 
note  dne  absolutely  on  default  in  the  Interest, 
and  default  is  made  on  the  first  installment  of 
interest,  one  taking  the  note  after  such  de- 
fault takes  it  subject  to  all  equities  between 
the  parties.- Piersal  t,  Shelley  CKan.  A^i.)  822. 

Sttretlea. 

One  of  several  joint  makers  of  a  note  cannot 
defend  as  surety  unless  the  payee  had  notice  of 
such  suretyship.— iVank  v.  Snow  (Wyo.)  484. 

One  of  several  joint  makers  of  an  instrument 
under  seal  cannot  defend  on  the  ground  that  he 
WAS  a  surety,  unless  he  shows  that  his  aurety- 
sliin  was  known  to  his  creditor. — Frank  t.  Snow 
(\Vyo.)  484. 

PaynteKt. 

A  letter  written  by  defendant,  tiiat  'If  yon 
are  still  there*  and  need  money,  yoa  can  make 


draft  on  me,  and  I  will  pay  it"  teU  to  be  a 
binding  contract  on  the  xrntee  to  pay  the  dnft, 
though  the  draft  was  not  drawn  at  the  atr  to 
whi<£  the  letter  was  addressed,  not  nntll  17 
days  after  the  letter  was  written.— Fosey  t. 
Denver  Nat  Bank  (Colo.  App.)  684. 

Aotioaa  on. 

Petition  in  an  action  on  a  note  against  defcDd- 
aut  as  principal  indorser  examined,  snd  IcU 
sufficient.— Chapman      Tallsnt  (Kan.  Ar).)  61 

Complaint  in  an  action  on  a  note  by  a  traii»- 
feree  held  defective  in  failing  to  show  a  con-iid- 
eration.— Kinkel  v.  Harper  (Colo.  App.)  173. 

Evidence  in  an  action  on  a  note  against  an  al- 
leged maker,  who  claimed  that  it  was  a  totgaj, 
examined,  and  Mrl.  that  defendant  was  Dot  la- 
ble  on  the  ground  of  ratification. — Vint  Jfit. 
Bank  v.  Martin  (Kan.  Sap.)  713. 

In  an  action  on  a  note,  defendant  cannot 
show  that  plaintiff's  cashier  represented  t»  him 
that  he  would  not  have  to  pay  It— Eiist  KaL 
Bank  v.  Foote  (Utah)  20&. 


Newly-Blsoovered  Bvidenca 

As  gronod  for  new  trial,  we  "Criminal  laV; 
"New  TriaL" 


!NJSW  TBIAXu 

Appeal  from  order  denying,  see  "Appeal" 
Discretion  of  trial  court,  see  "Appeal. ' 
In  criminal  cases,  see  "Criminal  Law." 

The  fact  that  appellants'  counsel  wen  Dot 
present  when  the  v^ict  was  rendered  i<  not 
a  ground  for  new  triaL— Fitagerald  t.  Clark 
(Mont.)  JlZ. 

The  court,  in  sranting  a  motion  for  a  «« 
trial,  may  require  the  moving  party  to  par  the 
other  party's  fees  and  expenses  necessariv  In- 
curred In  the  motion.— Brooks  v.  San  Franom 
&  N.  P.  R.  Co.  (Cal.)  570. 

A  verdict  wiU  not  be  set  aside  on  jonn'  affi- 
davits of  misconduct,  where  it  was  not  Ann 
that  the  verdict  was  affected  by  such  misoiB- 
duct — Bunce  v.  McMahon  (Wyo.)  23. 

A  motion  for  new  trial,  when  made  on  1 
statement,  should  not  be  passed  on  till  the  ittte- 
ment  has  been  settled.— Crosby  v.  North  Bonaih 
sa  Silver  Min.  Co.  (Nev.)  583. 

A  ruling  on  a  motion  properly  sabmitted  can- 
not be  vacated  on  motion,  ^e  only  remedf 
is  by  appeal.— Crosby  t.  Nortii  Bonania  SUnr 
MIn.  Co.  (Nev.)  583. 

Where  there  was  direct  evidence  of  negligence 
of  one  defendant,  it  was  proper  to  deny  a  new 
trial  for  newly-discovered  evidence  bearidf  00 
the  relative  negligence  of  defendants.— Howland 
V.  Oakland  Consol.  St  By.  Co.  (Cal.)  063. 

A  new  trial,  because  of  an  afiSdavit  that  ft  wit- 
ness stated  that  he  had  sworn  falsely  at  the 
trial,  hdi  properly  denied. — Leyson  v.  Da^ 

(Mont)  775. 

The  court  may  disregard  an  affidavit  of  1 
jurw  fm  motion  for  new  trial  tiiat  he  agrm 
to  a  verdict  becanae  he  was  IIL— Fitigmud  t. 
Clark  (Mont)  27S. 


Kon  Oompos  Kantii. 

See  "Inaanity.'' 

Nonsnit. 

See  "Practice  In  Civil  Cases." 


Notes, 

See  '^Negotiable  Instrumenta.** 
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Hotloe. 

5S  SotoSi  papwS,  -ee  "Practice  in  CStU  Oa«fc" 

HOVATZOir. 

Where  an  order  on  a  third  pe"on  to  pay  a 
bill  is  accepted  on  conditions,  on  the  fnlfiUment 
of  the  conditionB  a  noTatlon  ia  created.-TayIor 
f,  iDBley  (Colo.  App.)  1046. 

A  transfer  of  property  by  the  maker  of  a  note 
to  a  third  person  to  sell  for  the  purpose  of  paying 
the  note,  does  not  conatitnte  a  novation  where 
the  payee  dwa  not  accept  "SSSf  .^Jl! 
debtOTin  place  of  the  maker.-PhMirtml  t.  Mar- 
qn«  (Cal.)  1B9. 

NTTISANCE. 

A  lot  owner  hdd  specially  injured  by  the  main- 
tenance to  a  city  of  a^cesaprol  on  a  stream 
above  his  lot.— LInd  v.  City  of  San  Lula  ObJapo 
(Cal,)  437. 

The  leHee  of  one  who  constmcted  a  nniaanee 
was  not  liable  for  its  maintenance  nnleBS  he 
bad  notice  that  It  constituted  a  nuiaance. - 
Missouri  Pac.  By.  Co.  v.  Webster  (Kan.  App.) 
845;  Same  v.  Buth,  Id.;  Same  t.  Poison,  Id. 

The  constmction  of  embankmenta  across  a 
channel  without  mifficient  opening  conBtitutea 
a  nni8ance.-Mi8W>arl  Pac.  By- Co.  v.  Webster 
<Kan.  App.)  846;  Same  v.  Buth,  Id.;  Same  T- 
Poison,  Id. 

ObJectionB. 

To  evidence,  see  "T^aj." 
To  inrtmction,  •ee/^Trial.'* 
Tb  pleading,  see  'Tleadlng." 

ObUgaUon  of  Oontracte. 

flee  "Constitutional  Law." 

OBSOBNB  FUBLIOATIONS. 

In  order  fliat  a  publication  may  fall  within 
Laws  1801,  c  161,  it  is  sufficient  if  scand^ns 
items  are  a  prominent  featureof  the  publication. 
—In  le  Banln  (Kan.  Sup.)  688. 

Obstructions. 
Of  highway,  see  ^'Highways." 

OFFIOB  AND  OFFICER. 

Oirporate  officers,  see  "CorporaUona." 
County  officers,  see  "*Connties. 
Reduction  of  compensation,  see  "Uonsutnoonai 
Law." 

The  governor  haa  no  power  to  remove  a  P^i^ 
commiariMier  appointed  under  Act  AwU  1,  MTH. 
and  appoint  a  auscBsaor.— People  t.  Gunst  (Cal.) 
063. 

'  The  tax  collector  ia  entitled  to  compensation, 
under  Sesa.  Laws  1892,  pp.  75,  76,  «  8,  and  also 
under  Comp.  Laws,  f  SOBOa,  aa  amended  by 
Sees.  Iiaws^2,  p.  M>.-Ogden  Oty  T.  Hamer 
(Utah)  1113. 

Where  it  is  the  duty  of  the  city  attorney  to 
attend  to  all  city  litigation,  a  contract  between  a 
city  attorney  and  the  city  to  defend  certalna*^ 
tions  is  Told.— Buck  v.  City  of  Eureka  (Oal.) 
243. 

Offset. 
See  "Setoff  and  Counterclaim." 


Opinion  Bvidenoe. 


See  "ErUeneb" 


OBDBB& 


Appealable  orders,  see  "Appeal.** 

Oanidaint  in  an  action  on  an  (wder  exan^ed. 
and  kdSsuffldent.— TaylOT  v.  Insley  (Orto.  App.) ■ 
1046. 

Ordinance. 

See  "Mnnldpal  Oorporations." 

FABBZTT  AND  CHILD.  ' 

A  wlatiTe,  to  recorer  from  a  father  for  tiie 
auwwrt  of  his  minor  dilld,  must  show  the  serr- 
icea  were  rendered  at  his  reQueat-rJackson  T. 

Mull  (Wyo.)  608. 

Parol  Bvidenott. 
Sea  ''BMdence." 

PARTraa 

On  appeal,  see  "Appeal" 

One  who  conv^ed  land  to  a  decedent  may  sue 
decedent's  administiator  alone  to  recover  the 
price  of  snch  land.— MeUowell  t.  Miller  (Kan. 
App.)  402. 

Neceaaary  parties,  in  an  action  by  an  attorney 
against  the  assignee  of  a,  judgment  to  recover 
the  amount  of  his  lien  thereon  for  fees. — Lolo- 
rado  State  Bank  v.  Davidson  (Colo.  App.)  687. 

Under  Code  Civ.  Proc.  1887.  J  24,  a  party 
cannot  intervene  after  default  for  want  of  an- 
gwer.— Safely  v.  Caldwell  (Mont.)  166. 

Where  an  objection  for  absence  of  parties 
plaintiff  not  apparent  on  the  face  of  the  com- 
plaint Is  waived  by  failure  to  make  it  by  an- 
swer, a  motion  for  nonsuit  for  defect  of  parties 
is  woperly  denied.— Williams  t.  Southern  Pae. 
R.^  (Cal.)  974. 


PARTITION. 

An  heir  may  enforce  his  right  in  land  In  a 
court  of  equity  without  first  resorting  to  pn^ 
ceedings  in  tlie  probate  coart — Shorten  T.  Judd 
(Kan.  Sup.)  837. 

A  tract  of  land  patented  jointly  to  several 
persons  occupying  separate  narts  of  the  tra<^ 
may  be  partitioned  in  equity  In  accordance  with 
a  parol  agreement  between  parties.— Mathea  t. 
NIssler  (Mont.)  703. 

PAKTNEBSHIP. 

The  right  to  demand  an  accounting  of  tiie  ad- 
ministratrix of  a  surviving  partner  is  in  the 
uerscHial  representative  of  a  deceased  partner.— 
Robertson  v.  BurreU  (Cal.)  1086. 

PasBengeTB. 

See  "Carriers.'* 

Patents. 
Land  patents,  see  "Public  Land*.** 

Pawn. 

See  "Pledgew" 

Payment. 

Of  mortgage,  see  "fclortgagefc* 
Of  taxes,  see  "Taxation.*' 
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Bm  "Qnt  Tarn  and  Penal  Actiou.'* 

Penalties. 

Action  to  recoTer,  see  "Qnl  Tarn  and  Penal  Ac* 

tlODB." 

For  exacting  osnrions  interest  aee  **IImz7.'* 
Interest  on,  aee  "Interest." 

Performance. 

Of  contract,  see  "Contract" 

Perpetuities. 

Bale  ataJnat.  see  "Deed." 

Personal  iBjnxies. 

See  "ABsanlt  and  Battery";  "Carrieia**;  "Conn- 
ties'*:  "Damages";  "Death  by  Wrongfnl  Act"; 
"Highwajfs";  "Horse  and  Street  Railroads"; 
"Master  and  Servant";  "Mnnicipal  Oorpora- 
tlMiB";  "Negligence";  "Railroad  Oompanles." 

Photographs. 

At  erldence,  see  "ETldence." 


FIiBABZTO. 

Amendment  aa  ground  for  contlnnanoe,  see 

**Gontinnanee.*' 
In  action  for  dlrorce,  aee  ''Dirorce.'* 

—  tor  libel  and  slander,  see  "Ubd  sbA  Slan- 
der." 

 on  bills  and  notes,  aee  "NegotfaUe  Inatan- 

menta." 

—  on  bond,  see  "Bonds." 

—  on  contract,  see  "Contracte." 

—  on  order,  see  *H)rders.'* 

—  to  quiet  title,  see  "Qnleting  ntle— Bemoral 
of  Cloud." 

In  injunction  suit,  see  "Injunction." 
In  trover  and  conversion,  see  "Trover  and  Con- 
version." 

limitations,  see  "limitation  of  Actlona.'* 

Flea  in  abfttanraHt. 

The  objection  that  no  plaintiff  Is  named  In  a 
complaint,  where  the  name  aweara  aa  **SC.  H. 
Inal^,"  can  be  taken  only  or  plea  in  abate- 
ment—Taylor T.  Intfiey  (Colo.  App.)  1046. 

Demorm, 

Code  Civ.  Proc  {  443,  fixing  the  time  within 
which  to  demnr  to  an  anawer,  applies  only  to 
the  answer  to  an  original  eomplalnt-^dinlte 
McLean  (Cal.)  S57. 

Time  within  which  to  demnr  to  an  answer  to 
an  amended  complaint  is  properly  denied,  where 
plaintiff  does  not  show  that  the  anawer  Is  de- 
murmble.~S<4inlt»  v.  McLean  (Cal.)  557. 

A  demurrer  to  a  complaint  for  breach  of  con- 
tract on  the  ground  of  nncertainty  must  snecify 
wherdn  the  complaint  ia  uncertain,— nJacobs 
Union  Mercantile  Co.  (Hont)  100. 

Improper  jtdnder  of  action  Is  waived  fail- 
ure to  demur.— McKune  t.  Santa  Clara  Valley 
Mill  ft  Lnmber  Co.  (CaU  980. 

Answer. 

An  anawer  alleging  that  defendant  could  not 
"positively  say"  whether  a  certain  notice  had 
been  served  on  him,  and  denying  in  copulative 
form  tliat  it  was  served  on  the  persons  named 
In  the  complaint,  is  insufficient  as  a  denial. — 
Wise  V.  Rose  (Cal.)  569. 

An  allegation  of  ownership  is  put  in  issue  by 
an  averment  that  defendant  "has  no  knowledge 
or  Information  sufficient  to  form  a  h«3ieV — OviOj^ 
T.  CUT  of  Spokane  (Waah.)  m. 


A  verified  answer  should  not  deny  facta  un- 
qnestionably  true.— Roeder  v.  Stein  (Nev.)  867. 

Answer  to  a  complaint  in  an  action  to  reoovOT 
as  surety  the  amount  paid  in  satisfaction  of  a 
foreign  judgment  htM  demurrable  for  tndefinite- 
nesB.— Oppman  v.  Steinbrenner  (Mont)  lOlo. 

Motions. 

Propriety  of  refusing  to  strike  an  amended 

Setitiou  filed  by  leave  of  court  without  notice  to 
efendant— ChicaRo,  K.  &W.  By.  Co.  ▼.  Tot- 
ten  (Kan.  App.)  209. 

Where  an  amendment  In  a  petition  In  a  ron- 
tested  election  case  did  not  set  out  a  new  point 
of  contest.  It  was  error  to  strike  it  out  on  mo- 
tion.—Sa  win  V.  Pease  (Wyo.)  750. 

Where,  from  failure  to  allege  certain  facts,  it  ap- 
pears that  thwe  Is  a  defect  of  parties  plaintiff, 
and  a  general  demurrer  has  been  ovemued.  and 
an  answer  filed  supplying  the  necessary  sUega- 
tions,  a  motion  for  defendant  forjudtmuent  od  tlie 
pleadings  is  properly  orermled^^'bicaso,  B.  & 
Q.  R.  Od.  v.  German  Ina,  Go.  of  Freeport,  HL 
(Kan.  App.)  594. 

Ajneadaaent. 

Allowing  defendant  to  amend  faia  answer  dar- 
ing the  trial  to  within  the  discretion  of  the 
court— Stokiyon  County     Qamliofa  (UnL)  46& 

Amendment  in  an  action  on  a  bond  conatzned, 
and  hrld  not  to  set  up  a  new  cause  of  action.— 
Lemp  V.  Ryus  (Colo.  App.)  1<J9. 

The  statute  authorizing  amendments  applies 
to  election  contests.— Sawm  v.  Pease  (Wyo.)  750. 

Where  no  objection  has  been  made  to  a,  com- 
plaint, and  it  is  referred,  and  tbe  referee  witb- 
oat  authority  holds  it  insufficient  on  retom  to 
the  court  an  amendment  should  be  allowed.- 
Belmont  Mining  A:  Milling  Co.  t.  CostigsD 
(Colo.  Sup.)  647. 

Evidence  held  not  sufficient  to  eapport  an 
amendment  to  confrnm  with  the  iwoof. — Mis- 
souri Pac.  Rf.  Co.  V.  Webster  (Kan.  Appi)  tMi>-. 
Same  v.  Ruth,  Td.;  Same  v.  Poison,  Id. 

Where  the  relief  prayed  In  an  amended  bill 
was  within  that  prayed  in  the  original  biU.  fail- 
ure to  give  defendant  notice  of  the  amendment 
was  harmless  error. — AJbrlgAt  v.  Texas.  S>  F. 
&  N.  R.  Co.  (N.  M.)  78. 

Bill  of  partienlars. 

In  an  action  on  a  claim  nresented  to  a  carrier 
for  Injuries  to  freight,  plaintiff  may  file  aa 
amended  bill  of  particulars  not  subatantially 
changiM  such  claim.— St  Louis  &  S.  P.  By. 
Co.  V.  Bryan  Fruit  Co.  (lUin.  Ajip.)  287. 

MeadUnc  amd  pnmf . 

A  ci^  attorney  who  declares  on  a  Toid  con- 
tract with  the  city  for  extra  services  cannot  re- 
cover under  mcb  declaration  for  that  part  of  his 
services  ^ioh  he  rokdeved  after  his  term  of 
office  expired.— Buck  t.  City  of  Eureka  (C^L) 
243. 

In  trespass  defendanta  are  entitled  to  evidence 
brought  out  by  plaintiff  as  to  their  right  to  en- 
ter on  the  property,  regardless  of  whether  they 
had  pleaded  such  a  defense. — Tacoma  ±JtAt  A 
Water  Co.  v.  Huson  (Waah.)  BS8. 

The  question  of  variance  between  pleadins 
and  proof  cannot  be  raised  for  the  first  time 
on  appeal— Colorado  Mortg.  ft  Inr.  Go.  t.  Bees 
(Colo.  Bnp.)  42. 

WaiTer  of  objeotions. 

In  an  action  to  vacate  a  judgmmt  the  defect 
of  the  petition  in  failing  to  set  out  the  judg- 
ment to  cured  by  an  answer  which  sets  it  out — 
Schnltiler  t.  Fonrth  Nat  Bank  (Kan.  Af^t 
490. 

Where  defendant  goes  to  trial  wtthln  10  dar« 
after  application  filed,  be  waives  an  objection 
that  he  was  not  allowed  10  days  to  attack  the 
replication. — Interstate  Land  «  Town  Go. 
Patton  (Colo.  Buik)  '673. 
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Alder  by  TMdlct.   

A  complaiat  io  an  action  for  penonal  Injimei 
Idl  sufficient  after  verdict,— Waahington  T.  Bpo- 
kane  St  Ey.  Co.  (Wash.)  628. 

Flea  in  Abatement. 

Sbs  "Criminal  Iaw";  "Pleadiiw.* 

One  who  purchaeeB  corporate  Btock  from  a 
bailee  who  la  the  apparent  owner  thereof  will 
be  protected  as  asainst  the  bailor.— Krooie  t. 
Woodward  (Cal.)  108S. 

A  contract  between  a  landlord  and  tenant  as 
to  the  title  of  the  crops  raised  considered,  and 
Md  to  constitute  only  a  pledge  for  the  payment 
of  rent.— Stockton  SaTinga  &  Loan  Soc.  t.  Put- 
Tis  ((M.)  441. 

FowesBlon. 

See  "AdvexM  FMBenfon.** 
FRAOnOB  IN  CIVIL  CASES. 

See,  atao,  "Continaance";  "Costa";  "Conrta"; 
"Creditor*'  Bill";  "Damagea";  "Deposibon  ; 
"Eqnita'";  "Eridence'*;  "Injunction"^;  "Intei^ 
pleadn'*;  "Jndgment" ;  "Jury" ;  "Limitation 
of  Actiona";  ^'Mandamus";  "New  Trial  ; 
"Parties" ;  "Pleading" ;  "Specific  Perform- 
ance"; "Trial";  "Trover  and  Conversion  ; 
"Venue  In  CivU  Caaea";  "Witneaa";  "Writa." 

Certiorari  to  review  transfer  of  caoac,  see  "Cer- 
tiorari." 

Nonsnit,  see  -Trial."  ^  ^  - 

—  for  defect  of  parties,  see  *rPartles.*» 

A  stipulation  as  to  the  taking  of  deposltiona 
Md  to  waive  an  informality  in  the  execution  of 
Buch  depositionii.— Cbipley  v.  Oreen  (Colo.  Ak>.) 

m 

A  certifloate  by  tbe  clerk  that  certain  papers 
were  all  tiiat  were  filed  in  the  canae,  ia  not  in- 
eompatible  with  tbe  existence  of  an  order  for 
pablication  which  was  not  in  the  files.— Amy  v. 
Amy  (Utah)  1121. 

Act 'March  7.  1881,  providing  a  aommary  ac- 
tion for  the  possession  of  land,  and  that  defend- 
ant in  auch  action  ahall  answu  in  eight  days.  Is 
not  affected  by  the  practice  act,  which  provides 
that  defendant  ahall  answer  in  twenty  days.— 
State  V.  Parker  (Wash.)  118. 

Under  Gen.  St  fi§  3173.  judgments  entered 
onder  the  third,  fourth,  and  fifth  anbdlviMona 
are  not  jndgnients  on  tiie  merits. — Laird  t.  Mor- 
ria  (Nev.)  IL 

A  dismissal,  on  plaintiff's  f^lnre  to  appear, 
is  not  a  bar  to  another  suit  for  the  same  cause 
of  action.— Laird  v.  Morris  (Nev.)  11. 

A  notice  to  produce  a  letter  on  the  day  fol- 
lowing service  thereof  was  sufficient.— Sugar 
Pine  Door  &  Lumber  Co.  T.  Garrett  (Or.)  129. 

Plaintiff  cannot  testify  as  to  a  letter  written 
to  defendant,  without  notice  to  defendant  to 
produce  It.— Rockwell  Stock  &  Land  Ca  t. 
CaatToni  (Colo.  App.)  180. 

Freferenoes. 

See  "Asaignment  for  Benefit  of  GredltoxB.** 

Prescription. 

See  "AdTKse  Fossession":  "Limitation  of  Ac- 


tions." 


Presumptions. 


See  "Bridence." 

On  appeal,  see  "AppeaL" 


Price. 

Action  for,  see  "Sale." 

FBINOIPAI<  Ain>  AOBNT. 

See,  also,  "Master  and  Servanf 
liabilibr  of  bank  for  agent's  default,  see  "Banks 

and  Banking." 
Sale  or  agency,  see  "Sale." 

Where  an  investment  company  acts  for  the 
lender  in  making  a  loan  and  accepting  a  mort* 
gage,  it  is  agent  for  the  louder  and  not  for  the 
borrower.- Bljr  t.  Pingry  (Kan.  Sup.)  880. 

Antkority  of  agent. 

An  agent  authorized  to  manage  a  manufactur- 
ing i^ant  has  no  authority  to  execute  a  note 
in  the  name  of  his  principal  In  payment  for  ma- 
terial.—Connell  T.  McLoughlln  (Or.)  218. 

Whea-e  the  authority  of  an  agent  to  execute  a 
note  in  the  name  of  his  principal  Is  in  issue, 
the  failure  of  the  agent  to  produce  his  power 
of  attorney  does  not  raise  uie  presumption  of 
lus  authority  to  execute  it  — C<maell  t.  Mc- 
LoughUn  (Or.)  218. 

An  agent  employed  to  construct  a  coping 
around  a  cemetery  lot  heU  authoriaed  to  change 
the  material  to  be  used  in  its  construction.— 
Weatem  Granite  &  Marble  Co.  v.  Souc  (Cal.) 
813. 

In  an  action  on  a  note  signed  by;  a  bank  cash- 
ier, the  bank  is  not  chargeable  with  knowledge 
of  an  agreement  between  the  cashier  and  his  co- 
makers.—First  Nat.  Bank  v.  Foote  (Utah)  206. 

RatlfieatloiL. 

Where  a  principal  surrenders  hia  stock,  and 
accepts  stock  in  a  conaolidated  corporation 
with  knowledge  of  the  fact,  he  thereoy  rati- 
fies the  unautnorlzed  act  of  his  agent  in  con- 
tracting for  such  exchange.- Market  St.  By.  Co. 
r.  UeUmau  <Cal.)  225. 

The  fact  that  a  physician  waa  treating  a  third 
person  at  another  s  request,  and  relying  on  de- 
fendant for  compensation,  shows  no  ratification, 
though  defendant  made  no  objection. —Deane  v. 
Gray  Bros.  Artificial  Stone  Paving  Co.  (Oal.) 
443. 

Where  a  contract  provided  that  the  owner 
should  pay  the  workmen  having  time  checks, 
.and  the  contractor's  surety,  on  being  informed 
that  the  contract  price  was  exhanated,  consented 
to  further  payments,  he  is  liable  for  the  amount 
BO  paid,  though  the  agreement  as  to  signing  the 
time  diecka  Iqr  the  contractor  waa  not  obserred. 
—Hamilton  v.  Woodworth  (Mont)  8W. 

Bights  and  UabUltlos. 

llie  fact  that  for  15  months  after  sale  plain- 
tiffs made  no  demand  for  commissions  is  comi>e- 
tent  to  prove  that  there  was  no  contract  to  pay 
said  commissions.- Dexter  v.  Collins  (Colo.  Snp.) 

The  knowledge  by  an  agent  of  his  own  fraud 
bein^f  practiced  on  his  own  principal  cannot  be 
^^uted  to  the  principal.— Jnngk  v.  Beed  (Utah) 

Knowledge  acquired  by  the  agent  is  imputed 
to  the  mincipid.— Hawley  T.  Smeidiog  (Kan. 
App.)  841. 

PHmOIPAL  AND  8XTBET7. 

Beleaae  of  anreties  on  bail  bond,  see  "BidL" 
Sureties  on  appeal  bond,  see  "Appeal." 

Sureties  on  an  official  bond  hdd  estopped 
from  asserting  that  the  principal  had  not  been 
duly  elected,  but  held  over  from  a  prior  term. 
— People  V.  Hammond  (Cal.)  36. 

Suretica  on  the  iKmd  of  a  dty  treasurer  nnd« 
a  charter  proridhig  that  he  should  bold  over  untU 
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his  socGessar  was  qoalEfied  are  liable  for  the 
treasiver'i  defaolt  woilp  so  hahUng  over.— Baker 
Cit7     Mnrpbr  (Or.)  188. 

Where  a  deflcieiiC7  for  one  term  of  an  ofBcer 
boa  been  covered  np  by  money  receiYed  dur- 
ing the  Becond  term,  his  sureties  for  the  second 
term  are  liable.— People  v.  Hammond  (Gal.)  86^ 

Sureties  held  not  released  by  the  failure  of  the 
obligee  to  disclose  the  fact  that  he  held  a  judg- 
ment against  the  prindpat.  antl  by  a  statement 
that  their  liability  would  be  merely  nominal.— 
Oregon  Nat.  Bank  t.  Gardner  (Wash.)  545. 

A  surety  on  a  note  cannot  be  held  to  be  re- 
lieved by  the  failure  of  the  payee  to  ioform  him 
of  facts  material  to  the  suretyship,  but  unknown 
to  the  payee.— Jongk  v.  Reed  (Utah)  292. 

Takinf^  a  renewal  note  and  the  interest  in  ad- 
■  TRnce  for  90  days  from  the  maker  held  to  re- 
lease the  sureties  on  the  original  note. — Schnitz- 
Icr  T.  Fourth  Nat.  Bank  (Kan.  App.)  490. 

Evidence  in  an  action  on  a  note  considered,  and 
held  insiiflicient  to  show  the  releanp  of  the  sure- 
— rimentnl  v.  Marques  (Cal.)  150. 

Though  indemnity  notes  were  payable  to  one 
surety  only,  the  proceeds  will  be  apportioned 
among  them  alL— BoUn  r.  Uetcalf  ( Wyo.)  12. 

In  an  action  by  a  surety  who  has  paid  a 
judgment  recovered  on  a  note  in  a  foreign 
state  held,  that  an  answer  denying  execution  of 
the  note  is  insufficient. — Oppman  t.  Btdnbren- 
ner  (Mont)  1016. 

Priorities. 

Between  attachment  and  bill  of  sale,  see  "At- 
tachment." . 
Of  judgments  against  corporation,  see  "Oorpo- 

ratioiis," 

Of  mortgage  liens,  see  "Mortgages." 


Sm  "Conrtik" 
Bee  "Writs." 


Probate  Courts. 
FrooeM. 


FBOHIBrnOK,  WBIT  OF. 

Where,  penning  an  action  against  a  ooitio- 
ration,  a  receiver  is  appointed  without  authoiT^, 

grohibition  is  the  proper  remedy, — Fischer  t. 
uperior  Court  of  City  and  County  of  San 

Francisco  (Cal.)  561. 

The  supreme  court  may  prohibit  a  lower  court 
from  acting  further  in  proceedings  for  the  ap- 
pointment of  a  receiver  pending  an  appeal  fn 
which  a  stay  bond  has  been  given.— State  t.  Su- 
perior Court  of  Fierce  Connty  (Wash.)  123. 

Where  the  court  wrongfully  adjudged  a  per- 
son guilty  of  contempt  for  disobeying  a  decree, 
but  temporarily  suspended  execution,  prohibition 
is  the  proper  remedy. — Cosby  v.  Superior  Court 
Of  Los  Angles  Connty  (Cal.)  460. 

Where  there  Is  an  adequate  remedy  by  ap- 
peal, prohibition  will  not  issue  as  to  a  Toid  or- 
der.—White  V.  Superior  0>urt  of  City  and  Coun- 
ty of  San  Francisco  (Gal.)  471. 

Promiasory  Notes. 

See  "Negotiable  Instruments.*' 

PROPERTY. 

One  paying  service  fees  and  taxes,  and  rearing 
sbyk  with  the  consent  of  the  owner  docs  not 
become  vested  with  dtle  to  the  increase. — Morse 
Patterson  (Kan.  App.)  255. 

Where  a  person  claims  ownership  of  eofts  on 
evidence  that  she  owned  thdr  mother,  the  over- 


ruling  of  a  demnrrw  to  die  cTidenra  Is  pxopei; 
— HmM  T.  Patterson  (Kan.  App.)  20(L 

Publio&tloiL. 

Of  wiU,  see  ''Wills." 

Serrloe  of  process  by*  ne  "Writs.** 

Public  Improvementiu 

See  "Unnicipal  Corporations.** 

FUBUO  IiASBS. 

Adverse  possession  of,  see  "Advene  Posses 

sion," 

Appeal  from  appralsemoit  of  tide  Isnd^  ses 

''Appeal." 

Small  shacks  used  as  temporary  residences  an 
not  valuable  improvements,  wltmn  Hill's  Cole, 
i  2172,  giving  the  own^  thereof  the  exclusive 
right  to  purchase  tide  lands.— Barlow  Gam- 
well  (Wash.)  lis. 

Under  Act  C^ng.  July  23,  1866.  granting  pub- 
lic lands  to  a  railroad  company,  lands  previons- 
ly  located  nnder  the  pre-emption  laws  were  ex- 
cepted from  the  grant.— Janes  v.  Wilkinson 
(Kan.  App.)  735. 

Except  as  against  an  innocent  imrdiasa,  one 
who  has  a  superior  right  to  land  that  la  emme- 
oosly  patented  to  anoUier  through  mistake  may 

have  relief  in  equity,  and  the  legal  title  will  be 
decreed  to  be  held  in  trust  for  him. — Janes  t. 
Wilkinson  (Kan.  App.)  735. 

A  patent  issued  pursuant  to  a  railroad  grant 
of  land,  excited  because  of  a  prior  locatifm.  is 
voidable  only,  and  conveyed  a  legal  title,  whidi 
would  become  absolute  in  an  innocent  purofaasnr. 
—Janes  t.  Wilkinson  (Kan.  App.)  735. 

Where  land  subject  to  the  land  laws  of  the 
United  States  was  conv^ed  to  a  wife  for  life 
with  remainder  to  het  son,  tmt  she  alone  filed 
the  dedaratory  statement  under  the  town  site 
act  of  February  17,  1869,  and  was  adjndged  the 
original  owner  thereof,  and  received  a  deed 
thereto,  ahe  cannot  be  held  as  a  trustee  for  ha 
son.— Amy  v.  Amy  (Utah)  1121. 

Mesqoite  used  only  for  firewood  Is  not  'tim- 
ber." within  Ber.  8t  U.  S.  I  246L— Bnatamento 
T.  United  States  (Aria.)  IIL 

Public  Policy, 

See  •^Contracts." 

Public  ITse. 

See  "Bmlnent  Domain.'* 

Qualification. 

Of  juror,  see  "Jury." 

0/  voter,  see  "Elections  and  Voters.* 

Quantum  Keruit* 

See  "Assnmpsit" 

QirtEXING  TITIiE  —  RSIMO VAIi 
OF  CLOTTD. 

Where  the  pleading  in  an  action  to  quiet  title 
to  several  lota  of  land  is  good  as  to  a  part,  a 
general  demurrer  cannot  be  sustained. — Aldrich 
V.  Boice  (Kan.  Sup.)  695. 

Evidence  of  title  by  adverse  possession  is  ad- 
missible nnder  an  allention  of  ownership  ia 
fee.— Rogers  t.  Miller  (Wash.)  526. 

Evidence  examined,  and  hdd  to  show  that  the 
equitable  title  to  proper^  aoid  to  satisfy  a  Jade- 
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tnent  waa  in  the  Judgment  debtor. — Aldrich  >. 
Boice  (Kan.  Sup.)  6U5. 

A  deed  by  the  superior  judge  to  a  town-eite  lot 
is  not  condiuiTe  aa  agauut  a  penon  trho  waa 
in  possessioa  of  tiie  lot  at  the  time  of  the  exe- 
cution of  the  deed,  in  ao  action  hy  the  grantee 
to  quiet  his  title  and  recover  poEsesalon  of  tiie 
lot.-Biddick  t.  Kobler  (Cal.)  578. 

In  an  action  to  quiet  title  against  a  mortgagee 
where  a  valid  deDt  is  barred  by  the  atatnte  the 
court  may  order  diamiseal  nnlees  the  mortgage 
debt  ia  paid,  but  a  decree  quieting  title  in  de- 
fendant onleas  the  mortgage  is  paid  ia  erroneoxu. 
-Boyee  t.  ViMk  {QtLYm. 

QT7I  TAM  AND  FESAL  AO- 
TIONB. 

In  an  action  br  the  state  to  recover  a  forfdture 
under  a  gennal  statute,  it  ia  not  necessary  to 
pleid  the  atatate^tato  t.  Owsley  (Mont.)  105. 

BAILBOAB  OOMPANIB& 

Consolidation,  see  "Corporations." 
Railroad  grants,  see  ''Public  Landa." 

Liability  tor  negligence. 

Evidence  in  an  action  against  a  railroad  com- 
pany for  killing  animals  on  its  track  held  insuffi- 
cient to  entitle  plaintiff  to  judgment. — Chicago, 
K.  &  W.  Ry.  Co.  T.  Totten  (Kan.  App.)  260. 

To  entitle  one  to  an  action  against  a  railroad 
company  under  Laws  1874.  c.  94,  for  kilting 
stock,  plaintiff  must  show  demand  before  action 
brought— Chicago,  K.  ft  W.  Co.  t.  Totten 
(Kan.  App.)  26U. 

A  railroad  company  is  not  bound  to  ke^  shut 
a  private  gate  In  its  r^t  of  way  fence.--HoD8e 
T.  Osborne  (Kan.  App.)  843. 

The  owner  of  stock  trespaaaing  on  land  of 
another,  and  from  there  on  defendant's  right 
of  way,  has  no  greater  rights  than  the  owner 
of  the  land  wonld  have,  had  his  wtoek  wandered 
on  the  right  of  way.— Rouae  v.  Oabome  (Kan. 
App.)  843. 

Poaseseiion  is  prima  facie  proof  of  title  in  an 


action  for  negligentiy  setting  fire  to  pro: 
Spirioek  t.   Port  Townaend  South. 


Co. 


(Wash.)  620. 

The  meaanre  of  damages  in  aa  action  against 
a  railroad  company  for  fires  on  land  is  the  dif- 
ference in  the  market  value  of  the  land  imme- 
diately b^ore  and  after  the  injury.— Missoari 
Pac.  By.  Co.  v.  Haynea  (Kan.  App.)  259. 

Where  mismanagement  of  the  engine  which 
set  the  fire  was  the  only  negligence  alleged,  it 
was  not  necessary  for  the  company  to  prove  that 
the  engine  was  in  good  condition. — Atchison,  T. 
ft  S.  F.  B.  Co.  V.  Ayers  (Kan.  Sup.)  722. 

Where  plaintiff  waa  negligent  tn  taking  pre- 
cautions against  fire,  but  such  negligence  did 
not  contribute  to  the  fire  which  caused  the  in- 
jury, a  judgment  in  big  favor  will  not  be  dis- 
turbed.—Union  Pac.  Ky.  Co.  v.  Eddy  (Kan. 
App.)  418. 

An  inatmction  on  the  question  of  n^Iigence 
in  an  action  against  a  railroad  company  for 
damages  resQlting  from  Area  examined,  and 
held  erroneous.  —  Missouri  Pac  By.  Go.  T. 
Haynea  (Kan.  App.)  259. 

BAPB. 

On  a  praaecutton  for  rape,  evidence  that  the 
reputation  of  tiie  prosecutrix  for  chastity  la  bad 
is  cwnpetont;  but  specific  acta  of  undiastity 
cannot  M  ahown.— State  v.  Brown  (Kan.  Sua) 
363.  *^ 

Evidence  Jifld  insuffii^ient  for  conviction,  — 
Cart^  T.  Territory  (Ariz.)  953. 


Bvidencft  tending  to  show  motive  for  ttn 
^^ge  is  admissible.— Oiztv' t.  Territiny  (Aria.) 

A  convletimi  mar  be  bad  on  ancorroborated 
evidence.— Curbr  t.  Territory  (Ariz.)  993. 

An  instruction  defining  assault  with  intent  to 
commit  n^e  htkl  proper.— ^tata  t.  Kendall  (Kan. 
Sup.)  711. 

BalJflnaHon, 

Of  action  of  board  of  directors^  ssa  **Gwpm^ 
tions." 

Of  ageut'a  acta,  see  "Prindpal  and  Agmt** 

RebnttaL 

See  ^^Tidence." 

SXCKIV'KBS. 

Pending  an  action  against  a  corporation,  a  r^ 
ceiver  cannot  be  appointed  for  defendant,  in  the 
absence  of  a  statutory  provision  therefor. — 
Fisches  v.  Superior  Court  of  City  and  Oountr 
of  San  Francisco  (Gal.)  661. 

'  The  allowance  of  f  100  per  month  for  servioea 
of  receiver  of  a  shingte  mill  ia  not  excessive. — 
Chandler  v.  Oishing-Yonng  Bhin^e  Co.  (Waah.) 
M8. 

A  receiver  of  a  manufacturing  bnsiness  with 
assets  of  only  $15,000  is  not  entitled  to  a  iwr- 
manent  stenographer  at  the  expense  of  the 
receivership.— Chandler  v.  Oiuhing-Toang  Shin- 
gle Co.  (Wash.)  548. 

A  receiver  who  sella  products  of  the  business, 
for  the  highest  market  price  at  that  place,  to  a 
firm  of  which  he  is  a  member,  ia  not  liable  for 
profits  made  by  the  sale  of  the  property  at  a 
distant  market— Chandler  t.  Gushing-Toung 
Shingle  Go.  (Wash.)  548. 

A  sale  by  a  receiver  of  the  property  to  a  cor- 
poration of  whicli  he  ia  a  stocUioider  is  voidable 
at  the  election  of  the  beneficiaries. — Chandler  v. 
Cufihing- Young  Shingle  Co.  (Wash.)  548. 

A  receiver  who  operates  the  business  as  asked 
for  by  the  complaint  on  which  he  was  appoint- 
ed, and  as  directed  by  the  court,  is  not  person- 
al^ liable  for  losses. — Chandler  v.  Cushing- 
Young  Shingle  Co.  (Wash.)  548. 

In  a  suit  for  the  dissolution  of  a  partnership, 
the  court  may  order  a  sale  pendeite  Ut&  by  tne 
receiver,  of  the  business  and  good  will  of  the 
partnership.- Wulff  v.  Superior  Court  of  San 
Joaquin  (^unty  (Cal.)  638. 

A  receiver  of  a  corporation  may  refuse  to 
carry  out  a  contract  entered  into  by  the  cor- 
poration.— Scott  V.  Rainier  Power  ft  Railway 
Co.  (Wash.)  531. 

24  Stat.  554,  {  2  et  seq.,  do  not  prevent  the 
receiver  from  refusing  to  carry  out  executm^ 
contracts  of  his  insolvent — Scott  v.  Rainier 
Power  ft  Railway  C^o.  (Wash.)  531. 

A  claim  by  the  beneficiaries  of  a  receiversUp 
to  the  proceeds  of  a  sale  by  the  receiver  to  a 
corporation  in  which  he  is  a  stockholder  Is  a 
ratification  of  the  sale. — Chandler  v.  C^hlng- 
Young  Shingle  Co.  (Wash.)  548. 

The  allowance  of  compensation  to  a  receiver 
is  within  the  discretion  of  the  court — Chandler 
T.  Gushing- Young  Shingle  Co.  (Wash.)  548. 

BECX)BDS. 

BstOfipd  by,  see  "Estoppel." 

Of  lien  contract,  see  "Medianlos'  Ueoa.** 

On  appeal,  see  "Appeal. ' 

 in  criminal  cases,  see  "Oriminal  Law.** 

Under  Cbmp.  Laws  1876,  S  1428,  the  affidavit 
and  order  for  publication  of  summons  are  no 
part  of  the  record  and  their  nonexis^ce  ^ere- 
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IMDBZ. 


In  cumot  be  appealed  to,  to  Impeach  the  T^tr 
Vt  Hie  zeoord.— Aioy  t.  Amy  (Utal^  112L 

BedenLption. 

From  tax  sales,  see  "Taxation." 


BEFERENCB. 

A  referee  to  take  toBtimoor  and  report  a 
finding  csnnot  hold  the  convlalnt  Inraffident.— 
Belmont  Mining  ft  MUUuff  Co.  t.  Coatigan 

(Colo.  Sup.)  W7. 

Under  a  reference  to  take  testlmonr  on  a  cer- 
tain diL7,  plaintiff  and  defendant  each  to  have  a 
certain  time  to  introduce  testimony,  the  referee 
cannot  Rrant  a  continuance. — Belmont  Mining 
ft  Milling  Co.  T.  Coatigan  (Colo.  Snik)  617. 

Begistratlon. 

See  "Electioiu  and  Voten." 

Beleaie  and  DlMluuve. 

Of  mortgage,  see  "Mortgagea.** 

Of  onrety,  aee  "Principal  and  8ant7.** 

Removal. 

Of  administrator,  oee  "flfacecatoza  and  Adrnfala- 

tratora." 

or  cloud  from  title,  see  "Qniettng  Title— Renwr- 

al  of  Cloud." 
Of  <^cer,  see  "Office  and  Officer." 

BenditLon. 
Of  Judgment,  see  "Jndgmoit** 

BenewaL 
Of  notM^  aae  "Negotiable  Instrmnoiti.** 

Bent. 

See  "Landtord  and  Tenant" 

Becorerjr  in  ojectmait,  see  "Eyeetauat** 

BepeaL 

Of  statntaa,  see  "Statutes." 

BEFIiEVUI. 

One  not  entitled  to  poMessioa  cannot  maintain 
r^levin.— Pierce  v.  Batten  (Kan.  App.)  934. 

Where  defendant  came  into  the  poaaesaion  of 
the  pnwert7  wrongfully,  replevin  irlll  lie  hr  the 
true  owner  without  first  making  demand. — Jor- 
dan T.  Johnson  (Kan.  App.)  415. 

Where  an  officer  seizes  property  as  being  used 
to  maintain  a  liquor  nuisance,  the  owner  may 
maintain  replerin^In  re  Mossey  (Kan.  Sup.) 

3(t5. 

Where  defendant  i^eads  ownerahip,  he  can- 
not complain  that  no  demand  was  mada — 
Bunce  T.  McMahon  (Wyo.)  28. 

Where  plaintiff  has  made  demand  before  suit, 
ond  is  given  a  bond  and  his  possession,  an  ad- 
ministrator who  assigned  to  him  a  mortgage  un- 
der which  he  claims  the  property,  cannot  be 
snbstituted  as  plaintiff.— Pierce  t.  Batten  (Kan. 
App.)  924. 

An  action  of  replevin  may  be  maintained 
against  an  officer  who  seized  the  property  on 
order  of  sale  on  forecloaure  of  a  chattel  mort- 
gage, though  plaintiff  in  replevin  was  a  defend- 
ant iu  the  former  action,  if  the  order  of  sale  was 
not  issued  agoinat  him.— Scott  t.  Wagner  (Kan. 
App.)  741.  —  ^ 


It  is  not  noccasaiy  that  the  Jodgment  be  is 
the  alternative,  where  the  chattels  have  htm 
previously  sold  by  the  Jndgment  dclrtor.— 1I^ 
Carthy  v.  Btrolt  (Oola.  AppJ  189. 

BviAesiee. 

Such  facts  oa  show  that  defendant  does  out 
wrongfully  detain  the  property  claimed  axe  coot 
petent  a«  eridenee.— Sbnttnck  t.  HoU  (Kul 
App.)  1101. 

Evidence  in  an  action  of  replevin  Md  snffidcot 
to  entitie  plaintiff  to  judgment— John  V.  Fa^ 
well  Co.  T.  Boyce  (Mont.)  98. 

In  replevin  on  a  rescissicnt  of  a  ssle  of  the 
property,  old  commercial  reports  ore  adminiUe 
in  evidence  for  the  purpose  of  showing  that  t 
large  indebtedness  of  defuidant  was  omitted 
therefrom.  —  John  T.  Farwell  Co.  r.  Brace 
(Mont)  96. 

In  replevin  of  wheat  evidence  as  to  the  title 
of  the  land  on  which  the  grain  was  raised  ia  in- 
admissible.— Jordan  v.  Johnson  (Kan.  App.)  419. 

In  replevin  against  a  sheriff  of  property  aeiaed 
in  attaclmient  where  plaintiff  claimied  under  a 
mortgage,  fteid,  that  defendant  need  not  show 
the  validity  of  the  claim  of  the  attadunent 
creditor,  plaintiff  not  having  shown  that  the 
chattel  mortgage  was  valid.— Hall  t.  JoloBai 
(Colo.  Snp.)  060. 

Boads. 

Judgment  hM  faisnffident  to  sappprt  on  a^ 
tioQ  on  a  deliveiy  bond.— Lewin  t.  Btdn  (Colo. 
App.)  185. 

It  is  no  defense  to  an  action  on  a  repterin  bond 
that  the  Jndgment  against  the  prin^al  was  not 
In  the  oltanatiTe.- McGardiy  t.  Hnit  (Colo^ 
App.)  189. 

Tlnantwloii 

Of  eoBtiaet,  see  *'Contracto**;  "Eqoltsr.** 

Baa  Judicata. 

See  "Judgment" 

Beaolttng*  Trusts. 

Sw"Tftiats." 

Bstnm. 

Of  service  of  summons,  see  "Writ!.* 

Bavisv. 

On  vpeal,  see  "AppeoL** 


BEVUSW,  WBIT  OF. 

As  an  sppeal  lies  in  the  Insolvent  proceediBfi 
from  an  order  settinar  aside  pKmerty  as  exempt 
a  writ  of  review  wm  not  lie,  thfiaiili  the  order 
was  in  excess  of  the  power  of  the  court — "Svklk 

Superior  Court  of  Fresno  County  (CaL)  155. 

Under  Code  dr.  Proc.  I  1068,  the  writ  does 
not  lie  when  there  is  a  remedy  by  appesL — ^Notile 
T.  Superior  Court  of  Fresno  County  (OaL)  1B6. 

BevivaL 

Of  Judgment,  see  "Judgment" 

Bevocatioik 

Of  license,  see  "License." 
Of  will,  see  "Wllls.- 


RTFAKTAiy  BIGHXB. 

Tbe  common-law  doctrine  was  obrocatad  fay 
Ber.St  I  8198.— Austin  ▼.Chandler  (Arl&)  4& 
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SHakB  of  Bmployznent. 

8m  'Vaater  and  Bvniit" 

Boads. 

Bee  'rHlchmTV";  "Municipal  OoiponiloDi.'* 

BAIiB.  . 

See,  also.  "Chattel  Mortgagee";  "Frandolent 
CoDTeyancee";  "Vendor  and  Pnrchaaer." 

CaQcellation  In  equity,  see  "Equity." 
Priority  between  attadhment  and  UU  of  aale, 
we  "AttacfamoQt." 

A  writing  in  the  form  of  a  bond  construed,  and 
lutd  to  import  a  sale  to  the  principal,  and  not  an 
agencf Lemp     Ryus  (Cofo.  App.)  169. 

AdmLBBibility,  in  an  action  for  the  price  of 
fruit  sold  on  a  contract  fizinic  the  price  per  pound 
tor  each  of  Beveral  sizes  "per  bois  packed,"  oC 
expert  evidence  to  show  the  manner  of  packing 
■Dch  fmit,  and  of  the  seTeral  sizes  of  plaintiff's 
fruit— Thresher     Gregory  (CaL)  421. 

In  an  action  for  the  price  of  fruit  sold  on  a 
contract  which  merely  fixed  the  price  per  pound 
for  each  of  the  several  sizes  of  fruit,  corre- 
spondence subsequent  to  the  contract,  showing 
that  the  method  of  measuring  the  fruit  had  not 
been  agreed  on,  is  admissiuie  as  to  the  measure- 
ment.—Thresher  T.  Gregory  (Cal.)  421. 

Where  the  contract  for  the  sale  of  fruit  fixes 
the  price  per  pound  fOr  each  of  several  sixes  of 
fmft,  but  Is  sfient  as  to  the  method  of  measure- 
ment evidence  of  iH4or  negotiatioDa  out  of  niiidi 
the  contract  grew  la  admiMlUsi.-— Ttueilier  t. 
Gregory  (Cal.)  421. 

In  an  action  for  price,  on  failure  to  prove  the 
alleged  pric%  the  reasonable  value  may  De  recov- 
ered.—Livingston  T.  Wagner  (Nev.)  290. 

Where  goods  sold  on  delivery  prove  inferior  In 
quality,  the  buyer  may  retain  them,  and  in  an 
action  for  the  price  may  recoup  damages  caused 
by  the  breach  of  contract.— GraflE  v.  D.  M.  Os- 
borne &  Co.  (Kan.  Sup.)  704. 

An  agreement  construed,  and  hdd  to  constitute 
a  conditional  sale.- Kodgera  v.  Badunan  (Cal.) 
448. 

On  conditional  sale  the  vendor  can,  on  de- 
fault recover  the  property  from  a  purchaser 
from  the  vendee. — Bonce  v.  McMahon  (Wyo.) 
23. 

A  conditional  sale  is  valid  against  third  persons 
In  tiie  ahsmee  of  fniod,--Bf»dffen  t.  Badunan 
(Ckil.)  448. 

Where  the  vendor  in  a  conditional  aale,  after 
default  and  on  death  of  the  purchaser,  has  fafs 
claim  allowed  against  the  estate,  he  waives  his 
right  to  reUke  the  goods.- Holt  Mannfg  Oo. 
V.  Bwlng  (Cal.)  485. 

SCHOOLS  AND  SOHOOIi  DIS- 
TBIOTS. 

Under  Sess.  Laws  1892,  p.  ISl,  f  129,  the  tax 
collector  has  authority  to  sell  property  for  the 
delinquent  sduMl  tax  at  tile  same  time  and  In 
the  mana»  provided  for  the  sale  of  land  for  de- 
linquent dty  taxes.  —  Ogden  City  v.  Hamer 
(Utah)  1118. 

T7nd«  Laws  1892,  c  68, 1 4,  the  coDuty  court 
must  equalize  the  assessment  roll  for  school 
til  xes. — Board  of  lOducation  of  City  of  Ogden  v. 
Brxjwn  (Utah)  1H)0. 

Laws  1892,  c.  80,  S  129,  held  to  vest  the  power 
of  levying  school  taxes  in  the  board  of  education 
only.— B<nrd  of  EdncatioiL  ot  CSty  of  Ogden  v. 
Brown  (Utah)  1109. 

The  assessor  and  eoUeetor  for  llie  dty  and 
the  tax  roil  of  the  dty  zefened  to  in  Laws 


1882,  c  80^  1 129,  nlatlng  to  ac&ool  taxes,  mean 
the  assessor  and  collector  for  the  county,  and 
the  tax  roll  prepared  them,  whose  duties  are 
deaned  in  Laws  1892,  c.  68.— Board  of  Educa- 
tion of  City  of  Ogden  v.  Brown  COtah)  1109. 

A  county  treasurer  will  not  be  compelled  by 
mandamus  to  pay  the  amount  appropriated  to  a 
new  school  district  formed  by  division  of  an 
<^d  one,  where  the  number  of  chUcben  in  baOi 
districts  is  not  shown.— School  Dist  ^No.  2  of 
Multnomah  County  v.  Lambert  (Or.)  221. 

Under  HlU's  Ann.  Laws,  fS  2590,  2626,  the 
county  superintendent  of  schools  cannot  rIooc 
make  a  division  of  attsets  on  the  division  of  the 
school  district  by  a  change  in  the  boundaries  of 
a  city,  that  being  the  dub'  of  the  board  of  di- 
rectors. —  Schot^  Dist.  No.  2  of  Multnomah 
County  V.  Lambert  (Or.)  221. 

An  appeal  lies  to  the  board  of  county  com- 
missioners from  an  order  of  the  county  superin- 
tendent refusing  to  form  a  school  district- 
Jeffreys  V.  School  Dist  No.  54  in  Bourbon 
County  (Kso.  App.)  830. 

Secondary  Bvldenoe. 

See  "Evidence." 

SBDUOnOK. 

Evidence  AeU  to  jnatuy  Terdlet  —  Pea>le  v. 
Wallace  (CaL)  169. 

The  previous  chastltr  of  moaecutrix  nuut  be 
shown.— People  v.  Wallace  (CaL)  169. 

Seduction  under  promise  of  marriage  may  be 

S roved  by  dicnmstanoea.  —  Pemle  t.  Wallaoe 

Beif-DefBiiM. 

See  "Homidde." 
See  "Criminal  Legr" 

Service. 

Of  case  made,  see  "Appeal." 
Of  notice  of  app^L  see  "AppeaL** 
Of  process,  aee  "Writs." 

BBT-OFF  AND  COXTNTBBr 
nr.ATiff. 

A  contract  superseding  the  one  sued  on  cannot 
be  pleaded  In  counterclaim  under  Code  Civ. 
Proc.  I  438,  subd.  1.  as  arising  out  of  the  trans- 
action on  which  plaintiff  bases  hia  action.— Qrls- 
wold  T.  Pieratt  (Cal.)  820. 


Settlement. 

By  executor  or  adminlstiator, 
and  AdminlBtiaton.** 


'Executors 


8HBBIFF8  AND  00N8TABIJIB. 

Where  a  sheriff  collected  his  legal  percentage 
on  the  sale  of  property  on  execution,  be  cannot 
on  redemption,  again  dianre  such  percentage.— 
Crenr  D'Alene  Hardware  Co.  v.  Cameron  (Idaho) 

509. 

Liability  of  sheriff,  seizing  under  execution 
goods  in  possession  of  a  person  on  whom  he  has 
served  a  writ  of  garnishment  at  the  suit  of  an- 
other person  than  the  judgment  plaintiff. — God- 
d&rd  V.  Parsons  (Utah)  im. 

A  constable  who  sells  property  on  execntion, 
and  Issues  his  certificate,  and  faBs  to  odlect  tiw 
price,  is  liaUe  with  his  sureties  for  the 
Meherin  t.  Saunders  (CaL)  90& 
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Where  a  depaty  sheriff  emploTed  a  ke^r  of 
attached  property,  and  the  Bberiff  acgtileaced 
tbereln  for  14  months,  he  cannot,  after  the  death 
<tf  the  depatr.  rqradiate  such  employment— 
Ohoowtth  T.  Gamraon  udabo)  OOBL 

Blander. 

8m  **Ubel  and  Slander.'* 

SpeoiaL 

gterrogatories,  see  "Trial." 
Lws,  see  "OonstitatlMial  Zjaw." 

SPEGIFIO  FEBFOBUCANOSL 

Specific  iwrfomaance  lies  to  compel  a  transfer 
of  stock  where  it  has  no  market  value,  and 
plaintiff  imrchaaed  it  with  a  viev  to  Increase  in 
Talue,  and  cannot  purchase  other  shares.  — 
Knrase  t.  Woodward  (Cal.)  10S4. 

Where  a  Iwilee  nnlawfnlly  sold  pledged  stock, 
he  may  be  compelled  to  convey  to  the  hailor 
similar  stock  owned  by  himself  in  the  same 
corporation.— Krouee  v.  Woodward  (Chi.)  IQiU. 

Evidence  hHd  to  entitle  plaintiffs  to  specific 
performance  of  the  contract  for  the  conTeyance 
of  water  rl^rhts.— La  Junta  ft  liUnar  Oanal  Co. 
T.  Hess  (Ck>lo.  App.)  SO. 

^>ecific  performance  may  be  compelled  by 
the  purchaser  in  a  contract  for  the  sale  of  land, 
against  one  porchasins  of  his  vendor  with  no- 
tice of  the  coDtract^«4thont  making  the  vendor 
a  party.— Tweka  Water  Supply  Go.  t.  Root 
<Kan.  Sup.)  116. 

A  purchaser  in  a  contract  for  the  sale  of  land 
asking  specific  performance  of  a  grantee  of  his 
vendor  held  not  entitled  to  a  conveyance  with> 
out  repayment  of  the  price  paid  by  the  grantee 
aad  of  the  value  of  improvements  made  by  him. 
— Topeka  Water  Sun^ly  06.  v.  Root  (Kan.  Sup.) 
716. 

Where  one,  as  agent,  obtattas  a  contract  for 
land,  his  agreement  to  assign  to  his  principal 
win  be  enforced  against  him  and  his  assignee 
with  notice.— Fowler  v.  Burlce  (Wash.)  624. 

Spiritnoufl  LiquoiS. 

See  "Intoxicating  Uqnors." 

Statement. 

Of  dalm  for  met^iatdc's  Uui,  sea  "Medianlci^ 

Liens." 


STATES  AKP  STATE  OFFI- 
OBBS. 

State  aa  party  on  appeal,  see  "Appeal. " 

Under  Pol.  Code  1895,  S  1636.  the  state  treas- 
urer must  pay  over  to  tlie  treasurer  of  the  State 
Agricultural  College  immediately  the  proceeds  of 


the  sale  «t  bonds  Issued  under  seetioi  1630.- 
State  T.  Wtight  (Mont.)  103. 

It  is  cauae  for  removal  of  a  regent  of  the  itste 
university,  mx6a  Laws  1889,  c.  239,  that  he  ii 
addicted  to  the  excessive  use  of  hitoxieitiiii 
liquors.  —  Bogers  v.  Morrill  (San.  Svp.)  353; 
Same  V.  Moore,  Id. 

Under  Laws  18S9,  c.  239,  the  legialstnre  ms 
authorize  reports  of  committees  iavestinting 
state  Institutions  and  condnct  of  state  offieen.- 
Rogers  v.  Moirill  (Kan.  Sop.)  356;  Same  t. 
Moore,  Id. 

Hotel  bills  Incurred  hy  the  snperintendeiit  of 
public  instruction  while  visiting  schocds  ue  not 
a  part  of  his  actual  traveling  expenses,  witbio 
Gen.  St  i  1292.— State  v.  La  Orave  (Ner.)  797. 

On  complaints  of  misconduct  of  a  slite  offi- 
cer, the  governor  can  hear  evidence,  and  need 
not  refer  questions  of  fact  to  the  eonrtar-^ 
Master  t.  Herald  (Kan.  Sop.)  697. 

Statute  of  Frauds. 

See  "Frauds.  Statute  of." 

Statute  of  Idmitatloiii. 

See  "UmitaUon  of  Actions." 

STATUTES. 

See,  also,  "Constitutional  Law.** 

Journals  of  the  houses  are  InadmisnUe  to 
show  that  parts  of  the  bill  as  passed  by  to 
houses  were  omitted  from  die  enrolled  tull  u 
signed.— Harwood  v.  Wentwortb  (Aria.)  ItBA. 

A  failure  of  the  presidiDg  officers  to  sign  tWi 
within  two  days  after  its  passage  does  not  affect 
the  validity  of  the  act,  if  it  be  afterwards  au- 
thenticated and  approved  by  the  goTemoi.- 
Aikman  v.  Edwards  (Kan.  Sup.)  3t!6. 

An  enrolled  hill,  signed  by  the  presiding  oi- 
cers  of  the  two  honses  and  by  the  secreurr  of 
state  and  clerk  of  the  assembly,  and  anirortd 
by  the  governor,  is  conclusive  evidence  of  la 
passage  as  enrolled. — Stale  v.  Nye  (Nev.)  865. 

The  title  of  Act  April  1,  1ST8.  snfficientl;  em- 
braces the  punishment  of  one  frandoloitlj  evad- 
ing payment  of  fare  on  a  trtln.— Gieseke  t.  Su 
Joaquin  Co.  (CaL)  446. 

Act  Feb.  28,  1886,  prohibiting  nming,  b  m- 
constitutional.— State  t.  Mitchell  Qfrat)  100. 

TiiB  title  of  Laws  1895,  c  106.  relatini;  to  tbe 
judicial  districts,  sufficiently  expresses  the  sub- 
ject of  the  enactment — Aikman  v.  Edvar^ 
(Kan.  Sop.)  SStiL 

Laws  1895,  c.  81,  relating  to  tiie  fees  of  ca- 
tain  county  officers,  is  not  nnconstitaticasl  u 
taking  effect  at  different  times.— State  t.  Ne*- 
bold  (Kan.  Sup.)  345. 

Sess.  Laws  1892,  pp.  76,  76,  dom  not  ttfei 
the  ordinance  of  Mlarch  1880,  S  17,  of  the 
of  Ogden,  relating  to  the  collection  of  dty  tlxet 
— Ogden  City  v.  Hamer  (Utah)  1113. 


STATT7TES  OONSTRTTEB. 


UNITED  STATES. 

CONBTITOTION. 


Art  1.  i  10  674,  725 

Amend.  6   87,  88 

Statotbs  at  Larob. 

1866,  July  23.  ch.  212,  14 
Stat.  210  735 

1876,  July  19.  ch.  212,  19 
Stat.  91  1025 

1878,  June  19,  ch.  829,  20 
Stat.  ITS  162 


1880,  May  14,  ch.  89,  |  3, 
21  Stat  140   10 

1887.  March  3,  ch.  373.  < 
2  et  aeq.,  24  Stat.  554. .  631 

1894,  July  16,  ch.  138,  « 
2,  4.  6,  19,  28  Stat.  107  201 

RaVISBD  BtATDTES. 

S  2322   273 

f  23*J6  ,   20 

88  2339,  2340   453 

I  2887    578 

1  2461   Ill 


\  3251   imr 

K  5197.  6198.  Efifi 


ABIZONA. 
RaviSBD  STATuraa  1887. 


Par.  2694 
8  3198  ... 


619 


188S.  p. 
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CALIFORNIA- 
OcHTSTITOTlOX  1879. 

Art  1.  «  11  434 

Art.  1,  f  14  240 

Art.  4,  S  25    426 

Art.  4.  f  31   34 

Art.  e,  I  6  820 

Art.  6,  {  6  480 

Art.  11,  f  0  243 

Art.  12.  i  1  226 

Art.  13,  I  S  1066 

Code  or  Civil  FROCEDtntB. 

i  13   1079 

338   676,  804 

370   464 

377    822 

382   974 

384   908 

302,  396.   1070 

!  398    239 

i  410   425,  426 

ff  433,  434   974 

i  438.  snbdB.  1,  2   820 

fi  443    658 

f  448    640 

I  473    IWM 

I  531    561 

S  578    962 

5  592   558 

5  634    426 

I  659    634 

S  668    641 

!S  850,  872    158 

!  939    670 

H  940,  941    147 

1  948   892 

I  954    147 

Is  963,  904   457 

I  1045   580 

S  1068   155 

5S  1183,  1187   45<) 

11S8,  1191   mi 

fig  1365,  1369   906 

S  1452   971 

f  1475    447 

f  1493   467 

i   467,  802 

!  1585    1086 

!8  1589,  1590.   303 

S  mS   981 

i!  lfJ58-1660    1082 

S  ltf<"4   641 

I  1747    428 

I  1849    303 

I  1881   808,  645 

CiTfi.  Code. 

DiT.  1,  pt  4,  tit  8,  I  473 

225,  226 

Tit.  4,  S  510  226 

H  38,  39   804 

I  137    452 

f  162  908 

I  203    428 

U  287,  288,  308,  312,  313, 

3.->8,  401,  403   225,  226 

!  485  ;  975 

I  711  908 

I  852    300 

|S  1202-1264   640 

9  1276    815 

fS  1386,  1394   960 

f  1411   453 

f  1559    900 

fi  1566    896 

59  1673,  1674   576 

8  1917   34 

5  1018  473 

I  1942    560 

i  2120  918 

I  2927    35 

FnriL  OoDK 

1  7  894 
H  68i'86&,*872,'*^V.44*  445 
H  950,  862  .  894 


f  1093    456 

i  1426    446 

-   FoLiTioAi.  Cods. 

2681-2690   468 

3519  418 

3617   149 

3069    809 

4176    425 

4391   «  243 

1861,  p.  140,  (2    286 

18T0,  p.  738   806 

187,VT6.  p.  461   806 

1&77  78,  p.  949   919 

1*^77-78,  pp.  969,  986,  eh. 
;;.  s  9  446 

1S78,  p.  881   963 

1880,  p.  99,  5 .67,  euM.  6..  165 

1880,  ch.  »7,  18  469 

18S5.  p.  115,  81  10,  11,  24  678 
l&i3.   ch.   153,   W  2,  8. 
Amended  by  Laws  1881, 

p.  196    465 

1®9,  p.  70  913 

1889,  p.  356   249 

1891.  p.  196   465 

1801,  p.  386,  S  190,  Bubd. 

16   484 

1893,  p.  67   34 

p.  364,  H  43,  44. . .  .1080 
1883,  p.  636   249 

COLORADO. 

CONBTITCTIOir. 

Art  2,  I  11   674 

Art.  11,  1  3  660 

Art.  14,  I  2  1041 

General  Statutes  1888. 

Page  159    660 

Page  695,  6  6  1021 

Cb.  23,  fi  7.  Amended  bj 
Laws  1887.  p.  240. 1 1.  .1032 

8  85   .r..........  687 

I  269   691 

!408   172 
946    656 
1520   1087 
1616   599 
1788    601 

§  1866   ..1021 

I  2000   1016 

II  8172.  8174   656 

Rbtibbd  8tatut>8  1868. 

Ch.  20,  H  40-43  1041 

Hills*  AnnOTATED  Btatdtbs. 

8  685    172 

Laws. 

1877,  Jen.  29.  Greatioii  of 

Roatt  Coaaty  1041 

1883,  p.  226.  Amended  by 

Laws  1888,  p.  247   674 

1885,  p.  43,  88  1,  2   46 

1885.  p.  158.....  179 

1885,  p.  332,  I  7  650 

1887,  p.  240,  i  1  1032 

1&S9,  p.  37   656 

1889.  p.  73,  8  3   673 

1K89,  p.  206.  88  1.  2  1023 

18S9,  p.  247  674 

1891,  p.  118,  8  1  674 

1891,  p.  130,  I  1  656 

1891,  p.  2^,  8  5  1032 

18!i3,  §8.  Informations...  652 
1895.  p.  178   668 


IDAHO. 

Bbtisbd  Statutbs  1887. 

1776,  1780,  2006   612 

8104    604 


6180 
7780 


686 
D05 


KANSAS. 

CONBTiTUTlOX. 

Art  %  1 16  866 

CoDB  or  Civil  Procsddbb. 

I  221   1014 

1822   820,  887 

I  &42a  335,  408 

OmL  OODB. 

I  481    788 

CoDB  or  Ckivinal  Pbooez>urr. 

8  98    893 

Oekebal  Statutbs  1B89. 

Ch.  46.  I  7   709 

Par.  884    376 

Par.  1192    926 

Par.  1250    267 

Par.  1321  413 

Par.  2272    714 

Pars.  2533,  2543   264,  265 

Par.  2958    834 

Par.  4223    496 

Par.  4642    835 

Par.  5228   871 

Pars.  6671,  6572,  6681...  830 
Par.  6888    878 

Laws. 

1874.  ch.  94   269 

1879,  ch.  48   328 

1879,  ch.  48   350 

1881,  p.  233,  8  13   55 

1887,  ch.  23^  920 

1889,  ch.  175    254 

1889,  ch.  239   355 

1889,  ch.  245    374 

1891.  ch.  43,  8  16  860,  351 

1891,  ch.  161  693 

1893,  ch.  81  345 

1803,  ch.  109   725 

1885,  ch.  96   375 

1885,  ch.  96,  I  9  826 

1895,  cb.  106   866 

1885,  cb.  226,  I  2  873 

MONTANA. 

Constitdtion. 

Art  8,  8  10  286 

Art  6,  8  28   100 

Schednle,  8  S  104 

CoDB  or  OiviL  Pbooedokb  1873. 
8  642    768 

CODB  or  ClTIL  pBOCBDimB  1887. 

24    76© 

347   851 

468   852 

494    760 

3162    857 

Peiial  Codb  1895. 

Ch.  8,  58  357-369a  100 

Ch.  9,  §8  360-367   100 

S  283.  subd.  7  285 

88  362,  2046.  2048.  2440.. .  867 

Political  Codb  1S8B. 

89  1630,  1636   108 

CoMFiLBD  Btatdtbs  1887. 

Div.  4,  8  86    866 

Page  817,  8  697   767 

Laws. 

1891,  pi  123,  S  171  106 

1891,  ^  235   104 

1895,  Feb.  28.   Gambling.  100 
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NEVADA. 
Obnbraz.  Statutss  1885. 

I  1292    T97 

h  2024,  2116    582 

I  3173    11 

Laws. 

1893.  ch.  90.  9  41.  BepeaN 
ed  by  Lawa  18Mi,  March 
IB.  Militia  866 

NEW  MEXICO. 
CoumxD  Laws  1881 

1 1829    167 
1865    74 
2225    72 
2479    81 

Laws. 

1880,  p.  S4  167 

MBl,  pu  181.  8  10   81 

OREGON. 
Bill's  Code  tSK, 

Tolame  1. 

102    993 

119    617 

541    48C 

654    993 

687    518 

788    130 

1047    869 

1871  215 

180S  ? 

2054  S18 

U  2117-2129  «17 

Volume  2. 
I  2590.  Amended  by  LawB 

1889,  p.  116   221 

S  2^6.  Ammded  by  Laws 

1893,  p.  26    221 

m?!f±::::::::::J 


I  35»    615 

H  3869,  8678.  3677,  8679..  097 
fi  4065.  Amended  by  Jmwb 
1893.  p.  60   7 

COKBILBD  XilWB  1887. 

1  1770   eu 

Law& 

1889.  p.  116  221 

1893,  p.  25   221 

1893,  p.  60   7 

1896,  p.  442  221 

UTAH. 
CtumiBD  liAva  I8r& 

i  1428   1121 

OufPiLBD  Lavs  1888. 
Volume  2. 
I  2080a.  Amended  by  Laws 

1892,  p.  30  1113 

fi  2031  1113 

f  2749  1121 

i  3246    200 

H  3400-8402   SIO 

I  4489    208 

I  4495   966 

Laws. 

1869,  p.  4,  I  3  1121 

1890,  p.  132.  Amended  by 
LawB  1802,  ch.  80,  | 
129   1109 

1892,  p.  30  1118 

1892,  p.  76.  8  5  1113 

1892,  pp.  75.  76,  I  8  1113 

1892.  p.  131,  8  129  1113 

1892.  ch.  68,  I  4  1100 

1802,  ch.  80,  I  129  llOO 

WASHINGTON. 

COHSTITUnOlC. 

Art  1.18   646 

Art  1. 1 16  646^  662 

Art  4.(4  128 


Art  4. 1 15  652 

Art.  6,  I  7   S 

Art.  11,  f  10  42B 

Art.  11.  i  12...  ^ 

Artl6.kl,8  B» 

CODB  U8l. 

1 180S  m 

Hill's  Statutbs  ihd  Cooba 
Code  qf  Praxdwre. 

«  120,  122   123 

I  204   827 

H  1006,  1007  %Z\ 

I  1308   liri 

i  1465    520 

Oeneml  SaiutEM. 

H  1688,  1694   799 

i  2172   U5 

Cm  Chavtsl 
Tacoma,  ||  46,  62.  B8S 

Laws. 

1889-  «0,  p.  131  <£2 

1891,  p.  179  m 

1893,  p.  119,  122,  m....  213 

1893,  p.  183  R22 

1898,  p.  301,  Sfi  IS,  19....  K3 

1898,  p.  i&7...r.  113 

1893,  p.  428,  H  16,  20....  m 

1898.  ch.  61.:....  127 

1886,  p.  4Z  I  1  6S5 

1895,  PL  406.  521 

1886,  p.  627,  1168,67....  B19 

WYOMING. 
RiTisBn  Statdtcs  U87. 

K  924.  3247   746 

i  8441.  Repealed  by  Laws 
1886,  eh.  84   U 

Laws. 

1890,  di.  80,  H  130,  181.  .1(M8 

1890- 91,  ch.  31   13 

1886,  ch.  84   IS 

1886,  eh.  126   13 


Stay. 

8m  "App^";  'tXmtbinance.'* 

Stealing; 

Sse  "BniBUry";  "Larceny." 

Stipolatloiui* 

Sm  *TnctIoa  In  OiTil  Cases.'* 

Stock. 

8m  "ABimals." 

Onpocate  stock,  sm  "Corpomtloiu,** 
Street  Ballroads. 

8m  "Horse  sad  Street  Railroads.** 
Streets. 

OoDtnl  of,  see  "Municipal  Corporaltoiis.'* 

Subletting. 

Bm  "Landlord  and  Tenant" 

STTBROGATIOlir. 

Where  one  owiilns  Uind  jointly  wtth  others 
mi  his  share  of  the  mortgage  debt,  and  on 
foreclosnre  buys  the  Und.  he  b  sabrogated  aa 
to  the  payment  made  by  him  to  the  righta  of 


the  mortgagee.  —  FnUer  t.  Irrta  (Kan.  A^) 

Bridence  examined,  and  ImU  that  a  mwtme 
given  on  land  sold  nnder  «  eontmet  was  sot 
mbromted  to  the  Tendor's  Uen.— Anrtta  i: 
Pal8(£en  (Cal.)  306. 

Snbooriptlon. 
To  cMporata  stock,  sm  "Ootporatloaaf 

Sunuziozia. 

Sm  '•Writfc" 

Supersedeas. 

Sm  "AppedL" 

Suretyship. 

Sm  'Trindpal  and  Surety." 

SURVEYS. 

Under  Pol.  Code,  f  3968,  a  sorrer  «f  bonnd- 

anes  between  counties  made  by  a  surrej-or  ip- 
pointed  by  the  surveyor  general,  and  m^ravti 
by  the  sorveyor  general,  is  valid.— XUm  t.  Utili- 
ty Cbonlsr  (Gal.}  800. 

TAZATIOir. 

By  city,  SM  "Municipal  OoipentiOM.* 
Constitutlonallfr  of  sets,  mo  "OousUtottaiil 

IjSW." 


Digitized  by 


Google 


INDBX. 


U8S 


Foi  BcLofd  purpose*,  see  "Sdioob  and  Sdkotd 
Diatricto." 

Liability  of  J  tor  pubUcatkm  <tf  delln- 

qneDt  list,  Me  "Goonties.'* 
Of  coats,  see  "CoiU." 

Undff  Pol.  Oode,  I  8617,  •  tnitt  corporation, 
condncting  a  saTiogi  department  and  paying  in- 
terest  on  deposits,  is  sobject  to  taxation  on  the 
amount  d^KMited.— City  of  Loa  Angri—  T.  State 
Loan  &  Trost  Co.  (Cal.)  148. 

Ezenptlaiu. 

The  oroperty  of  a  corporation  organloed  for 
charitable  pnrposes,  whicb  derotes  its  rerenne 
to  the  payment  of  expenses,  and  relief  of  Its 
members  and  th^r  families,  is  exempt  from 
tazfttion,  nnder  Hill's  Ann.  Laws,  S  2732,  subd- 
3.— Portland  Hibernian  Ben.  See,  t.  Kelly 
(Or.)  S. 

Assessmevt. 

A  block  fadnff  on  several  streets  covered 
with  buildings,  joining  like  one  building,  is 
properly  aasened  to  the  owner  aa  one  ^ece  of 
proper^.— Jacobs      Backalew  (Arli.)  619. 

The  collection  of  a  ta^  on  land  of  the  "Port- 
land Hibernian  BeDevoIent  Society"  will  not  be 
restrained  because  of  its  assessment  to  the  "Hi- 
bernian Benerolent  Sodety."— Portland  Hiber- 
nian Ben.  Boa  t.  Kelly  (Or.)  8. 

Farmeiit. 

The  rij^t  to  sell  land  for  taxes  ceases  when 
tender  of  payment  has  been  accepted  by  tite  an* 
tiborized  olBcer.— NIckum  t.  Danvers  (Or.)  180. 

Evidence  to  sastain  die  Andlng  tint  a  tax 
had  been  paid  before  sale.— Nickum  t.  Danms 

(Or.)  130. 

Lapse  of  time  does  not  prevent  one  from  defeat- 
ing a  tax  title  by  showitu;  payment  before  sale. 
—Nickum  T.  Danreva  (Or^  iSu. 

ColleotioB. 

Under  the  reventie  act  (Laws  1891  r2d  Sees.] 
p.  123,  8  171).  a  demand  in  writing  by  an  as- 
sessor for  a  Btatemeot  of  employes  anhject  to  tax- 
ation, sored  4m  a  member  of  a  firm.  Is  saffident. 
—State  V.  Owsley  (Mont)  106. 

Diterest  and  penalty  on  delingoMit  taxes 
Aonid  be  credited  to  the  fond  for  whldi  the 
tax  was  levied.— Tacoma  Sdiool  Dbt  No.  10 
T.  Hedges  (Wasb.)  622. 

A  complaint  to  enjoin  the  collection  of  a  tax 
examined,  and  Aeld  insnffirient. — Insurance  Co.  of 
North  America  v.  Bonner  (Colo.  App.)  6B1. 

tFnder  Kev.  St  par.  2604,  the  collector  must 
designate  some  portion  of  the  tract  and  offer  it 
for  sale  flrst-^faooba  T.  Bnckalew  (Aria.)  610. 

Where,  at  tax  sale,  lots  in  a  dty  of  the  third 
class  were  bid  off  by  the  county  treasurer  in 
the  name  of  the  county  for  delinqnent  taxes 
and  assessments,  and  the  cost  of  redemption 
was  paid  into  the  county  treasury,  the  coun^ 
treasurer  should  pay  such  city  the  amount  of 
the  taxes,  induding  assessments.— Smith  t.  City 
of  Frankf<nt  (Kan.  Ahi.)  1008. 

B«d«mptioik 

The  issuance  of  a  tax  deed  before  the  expira- 
tion of  six  months  after  the  assignment  of  cer- 
tificate of  sale  under  Laws  1S79,  c.  43,  does  not 
affect  the  rights  of  a  landowiier  to  redeem  at 
any  time  within  six  months  after  such  assign- 
ment.—Noble  T.  Douglass  (Kan.  Sup.)  32$. 

Tax  titles. 

A  tax  deed  ia  invalid  when  issued  without  the 
publication  of  the  final  redemption  notice  re- 
quired by  law. — Janes  v.  Wilkinson  ^an.  App.) 
i30. 

Tax  BeedB. 

See  "Taxation." 


TEBAITOHIES. 

Act  Cong.  June  19,  1878,  making  approprla* 
tloQfl  for  territorial  officers,  does  not  prohibit  a 
Icgislatore  from  empli^ing  and  paying  other  anb- 
ordioates  than  those  named  in  the  act — Baca  t. 
PsRz  (N.  M.)  162. 

Whne  an  act  of  a  territorial  l^slatnre  is  snb- 
nitted  to  oongreas  for  its  approval,  and  remains 
without  disapproval  for  years,  it  is  presumed  t» 
be  approved.— Baca  v.  Peres  (N.  M.)  162. 

TefitanMutary  Oapaotty. 

See  "Wills." 

Testlziiony. 

See  "Deposmon**:  "Evidence";  *^H3un* 

Theft. 

See  "lAtceBy," 

Timber  Onttlngu 
Sea  *TabUe  Lends.**' 

Tlmew 

Of  filing  transcript  on  appeal,  see  "ApmeL** 

Of  taking  apoeal,  see  "Appeal." 

To  prepare  &r  trial,  see^Oontiniiuieeb'* 

XttJe. 

Bee  **B]ectmeBtr*;  "Pablic  Ijand^i  *'Qiiietlac 
tntle— RemoTal  of  Cloud." 

Tax  lltle«,  asa  'Taxation.** 
Torts. 

See  "Assault  and  Battery";  "Death  by  Wrong* 
fal  Act**:  "Fordble  Bntir  and  Detainer^;  "In- 
toxicating lAquors";  "Ubel  and  Slander"; 
"Malidons  Prosecudon";  ''Negligence";  **8e- 
duction." 

Measure  of  damagea,  see  "Damages." 


TOWNS. 

See.  also,  "Oountiea":  "Highways";  '^Miuddpel 
CoigntionB";   '*8ehools   and   School  DiB- 

Where  a  town  was  ontanlsed  under  a  void 
act  (Laws  1889-90.  p.  iSl),  its  incorporation 
was  rendered  valid  by  the  act  of  Mandi  8. 1888. 
—State  T.  Berry  (Wadi.)  622. 

TRADB-MABKS  AHB  TRAIXB- 

ITAMES. 

The  trade-name  "Mechanical  Store"  is  an  in* 
fringement  of  the  name  "Mechanic's  Store."— 
Weinstock,  Lubin  &  Co.  v.  Marks  (Cal.)  1^ 

Where  an  adjacent  merchant  in  a  similar  busi- 
ness u&es  practically  the  same  trade-name,  he 
niay  be  required  to  distinguish  Ms  store  in  some 
way,  so  tliat  the  public  wiU  readily  know  that 
his  place  of  business  ia  different  from  that  of 
the  other.— Weinatock,  LuUn  &  Oo.  T.  Marks  . 
(Cal.)  142. 

Transfbr. 

See  "Assignment" 

Of  commerdal  paper^  see  "Negotiable  Instrih 

ments." 

TBIAIi. 

See,  also,  "AppeaT';  "Appearanc^:  "Certio- 
rari";  "Continuance";   •^Evidence*^  "Jndf 
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ment";  "Joit";  "New  TtUl";  "Pleadtof"; 
"Practice  in  6tU  Oum";  "Refennee";  **Wft- 
oeM." 

Ooadnct  fai  criminal  caaei,  lee  "Criminal  Law.** 
Right  to  Jni7  trial,  ne  ''ConsUtnttonal  L«w**; 
"Jury.** 

—  to  open  and  ckiae  in  erimlnml  case, 
"Orimlnal  Law." 

The  snbmiuion  of  Bpedal  issnea  to  the  Joit 
Is  wi^n  the  discretion  of  the  conrt— Sdinltx 
T.  McLean  (Cai.)  657. 

Special  questions  relating  to  facts  which  mast 
be  fonnd  shonld  be  submitted.— Boom  t.  Os- 
borne (Kan.  App.)  843. 

Right  of  plaintiff  in  ejectment  for  mining 
claims,  against  persons  claiming  onder  ioca* 
tions  made  pnor  to  his  conTeyance,  to  hare  the 
issne  of  ownenAilp  submitted  to  a  inrr.— Bberle 
T.  Oarmlchael  (N.  H.)  96. 

On  failure  to  object  to  a  general  offer  to  prove 
certain  fects  on  uie  groona  that  the  offer  was 
improper,  it  will  be  presomad  that  such  method 
was  osed  cmaent.— BIddick  t.  Eobler  (GaL) 

578. 

Either  party  may,  as  of  ri^t,  ask  to  have  sub- 
mitted to  the  jury  questions  in  writing,  if  they 
are  materia)  and  relate  to  some  facts  which  the 
jury  must  determine.— Jordan  Johnson  (Kan. 
App.)  416. 

Instructions  and  remarks  of  the  court  to  the 
jury  which  had  refwrted  without  agreement  held. 
In  effect,  to  insist  that  one  of  three  jurors  who 
stood  together  should  yidd  to  the  majority.— 
Mahon^  T.  San  Francisco  &  6.  M.  Ry.  Oo. 

(Oal.)  m. 

In  a  prosecution  for  libel,  it  was  improper  for 
the  court  to  refer,  in  the  presence  of  the  jury, 
to  the  publication  as  libelous,  and  as  being 
wifliout  juatlflcatioD.  —  Peo^e   t.  Olaasman 

The  court  should  not  comment  on  the  effect 
answers  to  special  Questions  would  bare  on 
the  rights  of  the  parties  in  the  presence  of  the 
Jury.- Atchison.  T.  &  S.  F.  R.  Go.  T.  Ayers 
(Kan.  Sup.)  722. 

A  repetition  of  evidence  already  Kiven  Is  nop- 
wly  denied.— Vance  t.  Ridiardsoa  (Cal.)  90&, 

Objeotlons  to  eTidenea. 

A  motion  to  strike  out  the  evidence  of  a  wit- 


io  Mortg.  ft  Inv,  Oo.  v.  Bee* 


ness  is  properly  denied,  whwe  some  of  It  is 

proper.--Cororaai 
(Oolo.  Sup.)  42. 

A  general  objection  to  an  answer  which  was 
partly  competent  was  prope^  overruled.— Spir- 
lock  V.  Port  TowaaeDa  South.  R.  Oa  (Wash.) 
62a 

A  motion  to  strike  out  all  the  testimony  on  a 
certain  Issue  is  properly  denied  if  any  U  com- 
petent.—Yake  V.  Pugh  (Wash.)  628. 

An  objection  that  a  question  was  Irrelevant, 
immatoria],  and  incompetent  would  not  permit 
the  consideration  of  a  more  specific  objectiou.-s- 
Howlaud  V.  Oakland  GonsoL  St.  I^.  Co.  (CaL) 
©S3. 

An  objection  that  a  question  was  not  a  proper 
hypothetical  question  would  not  raise  the  ques- 
tion whether  it  was  proper  to  refer  witaess 
generally  to  facts  ivevfously  testified  to  by  nn- 
.other  witness. — Howland  v.  Oakland  Oonsol. 
St  Ry.  Go.  (CU.)  983. 

"Where  secondary  evidence  la  admitted  with- 
out objection,  a  finding  In  accordance  therewith 
is  not  without  support- Peters  v.  Grada  (Cal.) 
455. 

Hie  expression  of  an  opinion  by  a  physician, 
as  a  witness,  as  to  matters  concerning  which 
he  was  not  interrogated,  is  not  reversiue  error 
where  no  motion  was  made  to  etrika  It  ont— 
State  V.  Earnest  CBjlu.  Sup.)  309. 


Arnmeat  a»d  remarks  of  covmjhIL 

The  fixing  of  time  for  argument  of  counsel  is 
in  the  discretion  of  the  court— Rockwell  Stodc 
&  Laud  Co.  V.  Gastioni  (C(^  Acqp.)  180. 

Argumente  of  counsel  considered,  and  fteU 
not  to  constitute  revendble  error. — Bunoe  v.  Hc- 
Mahon  (Wyo.)  28. 

Where  a  witoese  is  examined  in  relation  to 
certain  diecka  which  are  not  pot  in  evidmee, 
a  reference  to  them  In  argument  is  groond  for 
reversal.— Gohm  v.  Drake  (Wash.)  829. 

A  casual  remark  of  counsel,  wUch  evidently 
did  not  influence  the  jury,  la  no  ground  for  re- 
versal.—Fogel  V.  San  Frandaoo  4b  S.  M.  By. 

Co.  (Oal.)  566. 

I&stmetlou. 

Instructions  not  based  on  tlie  (headings  or  evi- 
dence are  properly  refused.— St  Louis  &  S.  F. 
Ry.  Oo.  V.  Bryan  I<ruit  Co.  (Kan.  App.)  26T. 

Instmction  Md  not  objectionable  as  assnmins 
that  a  right  of  recoveir  had  been  established  in 
the  plaiatiff.- Fitzgerald  v.  Ctark  (Mont)  273. 

An  Instruction  on  the  Issues  in  the  case,  not 
referring  to  the  defense  made,  is  moneoos.— 
Nixon  V.  Ontttng  Frult-PacUng  Go.  (Uonti  10& 

Where  written  contracts  are  the  basis  of 
plaintiff's  claim,  plaintiff  is  entitled  to  have  the 
jury  instructed  as  to  their  legal  effect — iSIatten 
V.  Konrath  (Kan.  App.)  399. 

An  instruction  that  the  jury  could  disregard 
the  evidence  of  a  certain  witness,  if  be  bad 
sworn  ftilsely.  was  not  erroneous,  as  singBng 
out  a  particular  witness. — Bunco  v.  McMahon 
(Wyo.)  28. 

Defendant  cannot  claim  that  an  instmction 
is  insufficient  when  he  did  not  ask  for  a  more 
particular  one.— Buoce  v.  McMahon  (Wyo.)  23. 

A  judgment  will  be  reversed  where  the  in- 
structions are  confiicting.— Dunlap  v.  New  Zea- 
land Fire  &  Marine  lus.  Co.  (Oal.^  29. 

An  instruction  in  an  action  for  slander  con- 
strued, and  held  to  be  erroneous  because  baaed 
on  facte  not  showu  by  the  evidence.— Ghisbolm 
V.  Keyfanver  (CaL)  424. 

A  judgment  will  not  be  reversed  because  of 
the  refusal  of  an  instruction  as  to  the  porepon- 
deranoe  of  evidence.— Greelor.S.  Z&  &  P.  Ry. 
Co.  V.  Tonnt  (Colo.  App.)  1028. 

To  instruct  on  a  point  not  In  Issue  la  error, — 
WUIiams  V.  Southern  Pac  B.  Oo.  (GU.)  S74. 

An  instruction  which  is  not  based  on  the  evi- 
dence is  erroneona.— Atchison,  T.  ft  S.  F.  R.  Co. 
V.  Wells  (Kan.  Sap.)  699. 

Instructions  as  to  the  credibility  of  witneasefl 
examined,  and  hdd  erroneous,  as  invadins  the 
province  of  tiie  Jury.— Wastl  v.  Ifontnnm  Union 
By.  Co.  (Hont.)  772. 

  Kamtleas  enor. 

An  instruction  calling  particular  attention  to 
the  testimony  of  a  witness  held  harmless,  fu 
view  of  charges  afterwards  given. — Uaznilton 
V  Great  Falls  St.  Ry.  Co.  (Mont)  880. 

A  refusal  to  charge  that  the  burden  of  proof 
was  on  plaintiff  was  harmless  where  plaintiff 
assumed  suc^  burden. — Hamilton  v.  Great  Falls 
St  By.  Co.  (Mont)  860. 

  Objections  and  exoeptions. 

An  objection  that  instructions  were  not  snffi- 
dently  full  cannot  be  first  raiaed  on  ai^eaL— 
Ooldhammer  v.  Dyer  {Co\o,  App.)  177. 

Instructions  will  not  be  reriewed  nnleas  ex- 
cepted to  at  the  proper  thne. — Pietsal  t.  SheUer 
(Kan.  App.) 

A  general  exception  to  a  charge  is  iUHofficient 
for  Ite  review  on  the  ground  of  incompletene^ 
—Hamilton  v.  Oreat  Falls  St  Uy,  Co.  (M<»t.> 
860. 
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As  exowtion  to  each  and  all  th«  inctroctlon* 
If  tnntlBaeDt  to  warrant  a  raTi«w.f-<3aTaIlam 
T.  Texai  ft  P.  By.  Go.  (OUJ  918. 

TaUac  wue  twnm  Jut. 

Where  a  gamiahee  refoaea  to  aaanme  the  bnr* 
den  of  proof  on  the  isaae  of  injinent  of  the 
debt  plaintiff  ahonld  aak  an  order  directing  rer- 
dfct  in  hU  favor.— WUUa     Holmea  (Ory989. 

Where  tha  anaww  ^vaenta  an  iaane  of  fact 
direetiBs  a  rerdict  fro  plaintiff  on  the  pleadinga 
ia  error.— Chaiman  t.  TaUant  (Kan.  App.)  61. 

Where,  In  an  action  for  peraonal  injnriea, 
there  ia  evidence  of  negligence  of  defendant, 
and  contributoiy  negligence  U  not  dearly 
ahowD,  it  la  errw  to  sustain  the  demurrer  to 
ttf  teatimaay.— GomstDcfc  v.  UnUm  Pac;  By.  Col 
(Ean.  Sop.)  72t. 

Evidence  in  an  action  for  damagea  from  a 
fire  examined,  and  Md  that  a  nonsuit  was 
properly  ordered. — Stratton  t.  Union  Pac.  By. 
Co.  (Colo.  App.)  002. 

A  motiw  for  nonsuit  must  sped^  wherein  the 
eridoice  la  Insuflldent—njaooba  t.  Union  Merean- 
tUe  Co.  (Hont.)  lOa 

A  nonsuit  ahonld  not  be  granted  where  tiiere 
li  t  conflict  in  the  erldenee.— Padfle  Mvt  Ufe 
Ins.  Co.  r.  Fisher  (OaL)  164. 

Verdlet. 

A  Terdlct  in  disregard  of  erroneona  iBStruo- 
tiona  la  againat  the  law,  and  will  be  eat  aatdfe— 
Hurray  t.  HdHie  (Mont)  1067. 

Id  a  caae  tried  by  a  jury  a  general  TO^ct 
most  be  rendered.— Taft  t.  Baker  ^an.  App.) 
502. 

No  Jndgment  can  be  rendered  on  a  verdict 
wliieh  Taries  from  the  Issues  ia  a  aubstantial 
nuDDer.— Taft  t.  Bakee  (Kml  App.)  602. 

A  special  verdict  In  an  action  for  injutlea  to 
an  employfi  ield  sufficient  to  sustain  a  general 
verdict  for  plaintiff.— Atchison,  T.  &  S.  F.  R. 
Co.  V.  Lannlgan  (Kan.  Siq^)  848. 

It  is  proper  In  a  dvU  action  to  oiter  judg- 
ment on  a  verdict  rendered  by  nine  Jvrora. — Lee- 
d^  T.  Baria  Fnmltare  ft  Oupet  On.  (Ut^ 

—  Speelal  Imtem^atorlea  sad  Te>dlot. 

Where  the  Jury  do  not  give  fair  answers  to 
material  interrogatorlea,  a  new  trial  should  be 
granted.— Atchison,  T.  ft  8.  F.  B.  Oo.  v.  Wells 

(Kan.  Sup.)  689. 

Where  the  apedfic  findings  are  consistent,  bnt 
do  not  sustain  the  general  verdict.  It  Is  error  to 
overrule  a  motion  for  Jndgment  on  the  spedfle 
findings.— Atchison,  T.  ft  S.  F.  B.  Co.  v.  Brown 
(Kan.  App.)  688. 

Where  spedal  findings  on  material  points  are 

against  the  evidence,  nie  general  vamet  should 
be  set  aside.— Chicago,  K.  ft  N.  By.  On,  t.  Mim- 

de  (Kan.  Sup.)  7ia 

Ti4al  by  oowt. 

Failure  to  find  on  a  certain  lasDe  la  not 
ground  for  reversal  where  the  tecta  fbond  show 
that  a  finding  would  have  been  adverse  to  ap- 
pellant.—Richter  V.  Blaaingame  (CaL)  1077. 

'ihe  position  of  a  finding  of  fact  after  the  con- 
dnsions  of  law  does  not  prevent  it  from  bdng  a 
finding  of  fact— Knowltou  T.  Mackenxie  (CaL) 

580. 

A  failure  to  find  on  an  issue  Arid  not  ground 
for  reversal  onleas  it  is  shown  tibat  evidence 
was  submitted  In  relation  to  sudb  inue. — 
GiletU  T.  Saracoo  (Cal.)  01& 

Where  the  complaint  alleges  a  sale  for  an 
agreed  price  and  the  answer  only  denies  the 
value,  a  finding  of  no  aale  is  outside  the  plead- 
ings.—Uviogston  V.  Wagner  (Nev.)  290. 

Findings  of  fact  and  oondoaiona  of  law  ahould 
be  made  aeparate  from  the  opinion. — Boeder  v. 
Stein  (Nev.)  867. 

V.42P.— 75 


A  fbrmal  finding  of  facta  la  nmiocessary  where 
the  parties  agree  to  a  statoneot  of  Acta  whldi 
is  suffident  to  support  the  JndgnMiit— Mnlfer 

V.  Bowdl  (CaL)  804. 

In  an  action  by  an  asslguee  in  Insolvency  to 
recover  goods  daimed  under  a  bill  of  sale,  a 
finding  that  defmdant  procured  It  by  truai  la 
prop^,  though  the  Issue  was  not  raised  in  tiie 
pleadinga.— Halght  v.  Sexton  (CaL)  637. 

Where  defendant  suffered  default  and  failed 
to  aweu  at  the  triaL  he  witived  findings  oudn 
Code  Olv.  Proc.  {  634.— Hlbemla  Savinga  ft 
Loan  Soc  v.  darfce  (OaL)  436. 

The  £&ct  that  nUlnttfl  moved  the  court  to  dis- 
regard tito  verdict  and  render  findings  fOr  Urn 
did  not  show  that  txsnu  flndtaga  w«ra  not 
waived.— BidiudKiB  t.  GHr  of  Sor^  KlaL) 

A  Judgment  in  equity  wHl  not  be  revised 
for  absence  of  express  findings  irtiere  It  does 
not  appear  Oat  aoch  findings  wm  not  vitived. 
—Richardson  t.  City  of  Buzdot  (OaL)  986^ 

TBOVEK  AND  OONVJSBSLGN. 

A  complaint  alleging  lliat  defendants,  bdng 
In  possession  of  popertyt  cmverted  tiie  oana, 
need  not  allege  -demand  ud  reftiaaL— Dagsett 
V.  Gray  (Cal.)  668. 

Failure  to  allege  demand  and  refusal  In  an 
action  tax  conversiMi  is  cored  by  an  ausww 
setting  up  ownenhipb— Daggett  v.  Gray  (OaL) 

EMdence  Md  Insuffldent  to  show  the  eonvo* 
alon  by  defendant  of  properly  of  daoedent^ 
WIlUs  T.  Holmes  (OrJ  9^ 

TEUSTS. 

See,   also,   "Executors   and  Admlnlatrator^*; 

"Guardian  and  Ward." 
Ri^ht^  trustee  of  stock  to  Totew  see  **Oorpoim- 

An  agreement  redting  that  def«idant  was  to 
be  the  manager  of  certain  land  which  had  been 
conveyed  to  ola  mother  did  not  operate  to  make 
defendant  a  trustee.— Prey  v.  Stanley  (Cal.)  906. 

Where  the  sum  due  on  a  certificate  of  purchase 
of  land  from  the  state  was  paid  before  entry  of 
Judgment  forfeiting  such  cotificate,  the  state 
holds  the  land  in  trust  for  the  person  making 
audi  payment— Pioneer  l4uid  Co.  t.  Maddux 
(Oal.)  296. 

There  Is  no  resulting  tmst  In  tnror  of  a  wife 
in  land  purchased  by  her  husband  on  his  credit, 
though  a  part  of  the  pnrdiase  price  was  anbse- 
quently  borrowed  from  the  wif&— Woodside  v. 
Hewd  (Cal.)  1S2. 

To  establisb  a  resulting  trust  In  land  In  pro- 
portion to  the  consideration  paid  by  plaintiff, 
he  must  dww  the  amount  ao_piEUd,  and  the  total 
oonsidaration.— Wooddde  v.  Hewel  (CaL)  1^. 

An  agreement  whereby  defendant's  mother 
was  to  convey  certain  land  to  defendant  In  con- 
sideration of  support  must  be  in  writing,  within 
Civ.  Oode,  f  S^— Wittenbrock  t.  Gkaa  (CaL) 
800. 

Ultra  YtnB, 

Bee  "Ooiporatims." 

Undertaklnff. 

On  appeal,  see  '*AppeaL" 


Undue  Inflaenoe* 

In  procnring  will,  aee  "WiUs." 
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Unlawfkd  Betainar, 

8w  "FonHila  Bntrr  ud  DtttiiM*;'* 

Vmem, 

See  "Tnwts." 

UBUHT. 

A.  renewal  note  coDtainiuK  amrlova  Intereit 
on  the  onxinal  note  U  usntioos,  and  a  pajment 
thereon  U  a  parment  on  tlie  i»iadpal  debt.— 
First  Nat  Bank  t.  Tmiwr  (Kmn.  Ani.)  986. 

TJader  Ber.  St.  TT.  8.  H  5197,  618S,  a  peraon 
paying  Bsarions  interest  to  a  national  bank 
may  recover  twice  the  sam  mid.— Finrt  Nat. 
Bank  t.  Turner  ^an.  App.)  S36. 

In  an  action  to  reoorer  a  penalty  tor  onriona 
intneat  no  demand  is  neceasaiy^— Hnrt  NaL 
Bank  t.  Tonier  (Ksn.  App.)  086. 

Vaoatton. 

Of  jndsment  by  .default,  lee  "JndgnMoL* 

Vaziaiioe. 

Between  indictment  and  proof,  n»  **Inffletinent 

and  Inf(»inatioD." 
 pleading  and  proof,  see  "Pleading." 

Vein. 

Sea  *«Minaa  and  Mining." 

TBmXXE  AHD  FDBCBASBB. 

See,  aJao,  "GoTenanta":  "Deed":  "Frandnlent 
ConT^ances" ;  "Sale'';  "Spedfle  Perform- 
ance." 

Besclflsion  of  contract,  see  "Contracts. " 

Sales  nnder  order  of  court,  aee  '^xecators  and 

Administrators." 

A  vendor  who,  through  mistake  of  fact,  be- 
lieved the  premises  subject  to  a  mortgage,  and 
henoe  conveyed  them  for  much  less  than  tlteir 
▼alnc  to  one  who  knew  of  the  mistake  was  en- 
titled to  a  leoonTeyance.— Gonkui  r.  SnlUvan 
<Oal.)  1061. 

Where  the  vendor  agrees  to  fnmiah  the  Tendee 
u  abstract  of  title  within  80  days,  and  the 
vendee  continues  to  make  payments  under  the 
contract  without  such  abstract  having  been  for- 
ttisfaed,  he  will  be  deemed  to  have  waived  such 
condition  and  cannot  resciud  the  contract  or  re- 
cover the  mon^  paid.— McAlpine  v.  Beicheneker 
(Kan.  Sup.) 

Hie  fact  that  money  was  expended  on  the 
prcqxTty  by  defendant  did  not  entitle  him  to  be 
reimbursed,  in  the  absence  of  a  finding  that  the 
property  was  increased  in  value.— Conlan  v. 
Sullivan  (Cal.)  1081. 

Bvidmce  Md  to  ahow  that  the  vendee  in  a 
contract  for  the  sale  of  land  had  failed  in  the 
performance  thneof  and  is  not  entitled  to  re- 
cover the  money  Mid  thereon.— McAlpine  v. 
Beicheneker  (Kan.  Sup.)  338. 

Where  a  contract  for  the  sale  of  land  provides 
for  a  deed  ou  performance  and  surrender  of  the 
contract,  a  mortgagee  authorised  to  pay  liens  on 
the  land  Is  entiaed  to  a  deed  on  tender  of  price 
due  without  a  surrender.— Cmtral  Pac.  B.  Co.  t. 
Deeti  (Cal.)  235. 

The  purchaser  who  has  taken  possession  of 
land  described  in  his  deed  cannot  rescind  the  pur- 
chase on  the  ground  that  the  land  conveyed  is 
not  that  agreed  on,  witlMnit  a  siirrrader  of  the 
inemises  and  a  retiun  of  the  protitB  while  in  pos- 
session.- Maddock  v.  Bossell  (Cal.)  138. 

A  note  containiw  a  statement  that  it  is  given 
la  conUderation  ofON  purchase  of  eartain  uud, 


*WKriMBa_  it,  does  not  create  a  lie*  on  ench 
lud.— jTwec  T.  trrin  (Kan.  App.)  10M. 

Findings  examined  and  %«b(  not  to  show  sn 
abandonment  of  &  Tikr'i  11^  —  Austin  v. 
Pnlscfaen  (UaL)  808. 

In  PoL  Obde,  1  8519,  a  porchaMr  from  one 
to  wlkom  A  patent  la  imed  on  the  cectlBcate  of 
the  teglstar  is  not  diargeable  with  notice  that 
the  certificate  of  pondiaae  liad  been  transfemd 
to  the  patentee  as  an  attoragj— Blawhall  t. 
Fanneta*  Bank  (Oal.»  418. 

Possession  of  land  under  an  apinrmt  Haim 
of  title  is  notice  to  a  purchaser  of  whatever 
elaln  anch  possessor  aBSKta.^MMa  t.  WilUn- 
son  (Kan.  App^)  78S. 

Vendor*0  Lien. 

Bee  "Vendor  and  PsrchaMr." 


-vmnmis  giviIiOASBS, 

An  action  to  recover  the  price  of  land  or  to 
compel  a  reconveyance  thereof  is  not  a  local 
action,  within  Code  Olv.  Proc  1882,  but  b  a 
PMBonal  action,  within  lectkin  BSB^WUte  t. 
Adler  (CaL)  107a 

Affidavit  for  change  of  Tonne  examtoed*  and 
M4  insufficient— Haas  t.  Hatnal  BeUcf  Ass*n 

of  PeUluma  (Cat)  287. 

Code  dr.  Proe.  I  888.  Is  not  satisfied  Iqr  ol^- 
tott  to  the  court  of  a  disqnaUfied  Judge  one  who 
la  net  dlumallfled.— Remy  t.  Olds  (oSL)  SBa 

Venue  In  Chininal  ftonMi, 

See  '■Oriminal  Law." 

Verdlot^ 

See  "Trial.- 

Aider  by,  see  "Pleadbig." 

Veriflcatton, 

Of  plea,  see  "Pleading." 

Vloe  fHn(4paL 

Sat  *fMutar  nd  eemurt." 

Voting-. 

See  "BlIectiMia  and  Voters." 

Wages. 

See  '*Hagtw  aad  Servant** 

Waivee, 

Of  ohJeetlonB  to  evidence,  see  *^MbL* 
—to  information,  see  "Ckiminal  Law** 
-—to  tautrnctiens,  see  "^peaL" 
-—to  pleadb«,  see  "Pleadbr** 

WaRWity. 

Sea  "OoTCUBts." 

WATHB8  AJSny  WATBR 

coxntsEs. 

Evidence  examined,  and  held  insnffident  to 
Justify  an  isjnnction  by  a  prior  ajipropriator  to 
restrain  a  subsequent  «n>rwriatn  &om  dirert- 
ing  water  from  a  river.— Austin  t.  ^nndW 

(Ariz.)  483. 

Findings  in  an  action  to  restrain  a  wnmcfol 
diVersimi  of  wat«r  hM  wltUn  Ae  I— 
Boeder  T.  Stein  (NerJ  867. 
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lb  an  «cfioB  It  a  higher  to  enjoin  a  Itnrer 
approprUtoi  from  dirertin?  the  water,  penona 
who  wonld  odierwiee  receTve  the  water  ahoold 
be  made  parties.— Latimer  &  Weld  aeacrroir 
Ok  T.  Water  Bnpvly  &  Storace  G«.  (Oolo.  Aw.) 
1020. 

The  Usae  whether  Injorr  was  cawed  to 
plaintiff's  bnlldings  1^  obetrnction  of  a  stream, 
and  the  setttns  back  of  water  on  hi*  lot,  hOd 
oat  to  have  heea  involved  in  an  action  to  re- 
strain the  obstructicaL— BichardKm  t.  Oltr  of 
Bnreka  (GaL)  965. 


WILLS. 

See,  also,  "Bncntora  and  Adndnlstratora.'* 

Evidence  Md  enfficient  to  warrant  a  finding 
of  testanieDtar7  incapacity,  thoasrh  it  failed  to 
«how  that  testatrix  was  wholly  Insane.— Hadaon 
c  Hughan  (Kan.  Snp.)  701. 

A  physician  who  attended  testator  during  his 
BicknesB.  and  who,  at  his  request,  witnessed  his 
will,  may  teati^  as  to  his  mental  capacity.— 
Id  re  MuUin'a  Estate  (Cal.)  Mtt. 

Facts  held  to  show  a  suffideat  publication  of 
the  will.— In  re  MuUtu's  Estate  (Cal.)  646. 

Facts  hdd  to  show  a  sufficient  signature  by 
testator.— In  re  Mullin's  Estate  (Cal.)  645. 

Facta  hdd  to  show  a  sufficient  request  by  tes- 
tator for  the  witnesses  to  witness  the  will.— In 
re  MuIUn's  Estate  (CaL)  646. 

W'bere  a  witness  unintentionally  wrote  the 

tpstator's  Bumame  instead  of  his  own.  there 
was  no  sufficient  compliance  with  Cir.  Code,  | 
1276.— In  re  Walker's  Estate  (Cal.)  815. 

The  marriage  of  a  testator  revokes  his  will. — 

Sherer  v.  Brown  (Colo.  Sup.)  868. 

Will  of  a  married  woman  examined,  and  t>d'I 
not  to  provide  for  her  child,  within  2  Hilt's 
Code,  1 146^  and  to  be  invalid  aa  to  aoefa  child. 
-Pnrdy  t.  Davla  (Wa^)  520. 

Questions  submitted  to  a  jnry  on  a  will  con- 
test, as  to  whether  testatrix  was  of  sound  mind 
or  wa8nndu]yinflnenced,AeU  sufficiently  qiedfic. 
-Hudson  T.  Hughan  (Kan.  Sup.)  701, 


WITNBSB. 

See,  also,  "Deposition";  "Evidence.** 
Absence  of,  as  ground  for  contiauance,  aee 

"Continuance." 
Allowance  of  per  diem,  aee  "0(KUtitntt<mal 

Law." 

Attestation  of  will,  see  "Wills." 

Competeney. 

A  child  ten  years  of  age,  who  nnderstands 
the  nature  of  an  oath,  may.  In  the  discretion  of 
the  court,  be  iiermitted  to  testify  in  a  criminal 
case.— Territwy  v.  De  Outman  (N.  M.)  68. 

A  boy  15  years  old,  who  understood  tiie  na- 
ture of  an  oath,  held  a  competent  witness. — State 

V.   Cadotte  (Mont.)  ^7. 

Commnnications  by  parties  to  an  attorney 
acting  for  all  are  not,  as  to  sach  parties,  priv- 
ileged.— Livingston  v.  Wagner  (Nev.)  290. 

An  attorney  who  drew  tiie  will  and  witnessed 
It  at  testators  request  may  testify  as  to  testa- 
tor's mental  capacity  and  as  to  his  instructions 
in  rcfiard  to  the  will,— In  re  Mullin's  Estate 
<CaI.)  645. 

In  an  action  against  a  wife,  to  set  aside  a 
fmiidulent  conveyance  from  her  deceased  hus- 
b.iud,  she  cannot  he  compelled  to  testify  as  to 
wliat  decedent  told  her  at  the  time  of  the 
<*onveyunce  as  to  his  uumnse  in  making  it. — 
Emmons  v.  Barton  (Cnl.)  3(KS. 

A  vendee  of  an  attachment  debtor,  though  a 
p&rty  to  the  action,  may  testify,  though  the 


debtor  Is  dead.— BttrUngfcon  Nat  Bank  t.  Beard 

(Ean.  Sup.)  320. 

llough  a  widow  may  be  entitled  to  a  one- 
half  interest  In  lie  land  of  her  hasband.  she 
is  Incompetent,  trader  Code,  t  S22,  to  testify 
in  her  own  behalf  as  to  certain  facts  which  are 
necessary  to  be  shown  on  the  part  of  her  son, 
who  is  a  party  (daimtnc  a  share  of  the  same 
land.— Shorten  v.  Jodd  (Kan.  Bvp.)  (87. 

Cross-e»»miniitio». 

A  witness  cannot  be  cross-examined  as  to  mat- 
ten  not  testified  to  in  dilef.— rTerrill  t.  Merrill 
(Gal.)  137. 

In  an  action  on  a  note,  a  contract  extesdlnc 

fhe  time  of  payment,  pleaded  in  avoidance,  can- 
not be  shown  on  plaintiff's  cross-examination. — 
HaiDes  v.  Snedigar  (Cal.)  462. 

Hie  answers  of  a  witness  <ni  an  tanmaterial 
croBB-examlnatlon  are  binding  on  the  adverse 
party. — State  v.  Zimmerman  (Ean.  Ai^.)  828. 

A  physician  who  attended  decedent  during  hla 
illness  and  witnessed  the  will  at  his  requeat, 
after  testifying  aa  to  decedent's  mental  capacity, 
may  be  cross-examined  as  to  his  qualifications 
as  an  expert  and  as  to  the  character  of  dece- 
dent's aidtnen.— In  n  NnUn's  Estate  (Cal) 


Oredibillt y  »nd  iKpeaekBont. 

Evidence  as  to  a  conversation  with  defend- 
ant's foreman  after  the  suit  had  commenced 
cannot  be  given  to  impeach  his  testimony  in 
the  absence  of  a  foundation  therefor. — ^Mutter  t. 
I.  X.  L.  lAme  Co.  (CU.)  1068. 

Where  defendant  in  a  criminal  case  testified 
In  his  own  behalf,  it  is  proper,  on  cross-exam- 
ination, to  submit  questions  toncUng  his  moral 
character,  aa  affecting  his  credibiutr.— Terri* 
lory  T.  De  Outman  (N.  M.)  68. 

The  fact  that  witnesses  for  defendant  are 
mostly  Its  emplo7;£8  does  not  warrant  an  in- 
struc^n  that  the  jury  should  consider  such  fact 
in  determining  the  weight  to  be  given  their  evi- 
dence.—WastI  V.  Montana  Union  Ry.  O.  (Moot) 
772. 

An  instruction  that  the  jury  should  consider 
the  relationship  of  witnesHea  to  the  defendant 
in  a  criminal  case  as  affecting  their  credibility 
is  oToneons. — People  v,  Shattnck  (Cal.)  315. 

Where  defendant  reliea  on  self-defense,  evi- 
dence of  contradictory  statements  in  relation 
thereto  la  admissible.— State  .t.  Cadotte  (Mont) 

857. 

A  witness  cannot  be  cross-examined  aa  to  col- 
lateral matter  for  the  purpose  of  disproving  his 
Statements.— Butler  v.  Cooper  (Kan.  App^)  838. 

Women. 

Right  to  TOte,  see  "Blectiona  and  Yoten.** 
WBTCB. 

See.  also,  "Attachment";  "Execution";  "Oar- 
nishment";  "Habeas  Corpus";  "InJonctioD"; 
"Mandamua";  "FrohibitiMi.  Writ  of';  "Re- 
plevin"; "Review,  Writ  of' 

Service  of  process  by  private  person,  see  "Con- 
stitutional Law." 

Waiver  of  service  of  summons,  see  "Appear- 
ance." 

The  leaving  of  a  copy  of  a  summons  at  the 
residence  of  defendant  while  he  and  his  family 
were  absent  for  several  weeks  held  not  to  con- 
stitute (tervice.— Schnitzler  v.  Fourth  Nat.  Bank 
(Kan.  App.)  496. 

The  affidavit  of  service  of  a  summons  by  one 
other  than  a  sheriff  need  not  be  filed.— Hihenda 
Savings  &  Loan  Soc.  v.  Clarke  (Cal.)  426. 

A  return  of  service  of  summons  on  an  nn- 
koown  defendant  held  insufficient  to  glre  the 
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court  i  arlsdictlon.— Pioneer  Land  Go.  t.  Mad- 
dux (Gal.)  296. 

The  necesai^  for  tlie  issuance  and  aenrice  of 
proceaa  is  not  diBpenaed  with  bj  a  prevlouB  stipu- 
latioD  by  defendants  to  enter  appearance,  waiv- 
ing summons.— Bradley,  Wheeler  &  Co.  t. 
Harwi  (Kan.  App.)  41L 

Where  service  is  had  on  a  defendant  under  a 
wrong  name,  an  amendment  of  the  writ  will 
confer  no  jariadiction.— Union  Pac,  D.  &  G. 
Ry.  Co.  T.  Perkins  (Colo.  App.)  1047. 

In  an  action  asainst  a  foreign  inaorance  com- 
pany, it  is  propw  for  tfw  clerk  issuing  procass 
to  forward  ths  aanw  to  the  nmerintaMent  <tf 
taiBiiraiice,  and  for  tlM  latter  to  indiuw  ttenon 


an  aeknowledgmoit  of  aenrke,  snd  mtto  tte 
return  to  the  clerk.— Ltmc  laund  In.  Ok  t. 
Great  Weatem  Mau^g  Go.  (Kan.  Afp.)  T3S. 

The  attachment  of  defendant's  propfirty  ii 
essential  to  the  acqniaition  of  jurisdiction  hj 
publication  of  aommons.— Willamette  Rul-&- 
tate  Co.  T.  Hendrii  (Or.)  614. 

Where  a  foreign  insurance  company  hat  filed 
with  the  anperintendent  of  insurance  a  mttten 
consent  Hiat  an  action  against  It  mar  be  com- 
menced by  service  of  process  on  Buca  noem- 
tendent,  it  la  estopped  from  qnestionliu  the  jo- 
rlsdictiMi  acqoired  by  anch  swvlce.— Loni  li- 
laud  Ina.  Oo.  t.  Qreat  Wcaten  Hasnff  Ca 
CEu.  Appu)  78S. 


vasv  immaa  Ofti  mbrsbm  jw  ssnovmaia  s&  nun^  i 


Digitized  by  Google 


Digitized  by 


Google 


Digitized  by 


Google^;. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


